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Dill of r1omplaint. 

BILL OF COMPLAINT. 

Filed April 19, 1926. 
. 

In Chancery of New Jersey 
To the Honorable Edwin Robert Walker, Chan-

cellor of the State of New Jersey: 

The complaint of Saul Aron and Jacob 'vVied-
erhorn, both of the City of East Orange, County 
of Essex and State of New Jersey, respectfully 
shows that: 

1. On th e seventeenth day of December, Nine-
teen Hundred and Twenty-five, the complainants 
entered into a contract, wherein the complainants 
agreed to purchase certnin lands and premises 
in the City of East Orange, County of Essex 
nnd St at e of New Jersey, hereinafter more par -
tieular ly described, and the defendants, Rialto 
Realty Company, a corporation of the Stnte of 
N e,v .Jer sey , and Benjamin Ila rri son, agreed to 
convc~· by deed of warranty, free from all en-
cumbrances, except a first mortgage held hy the 
8cneca Building and Loan Association of the 
Cit~· of Newark, New Jersey, in the nomiual sum 
of rr\velve Thousai1d DoJlars ($12,000), on or 
before the first day of March, Nineteen Hundred 
nnd Twent y-six, for the sum of Sixteen Thousand 
FiYe Hundr ed Dollars ($16,500.00). 

2. 'f he complainants 1 hereupon pa id to I lie de-
fendant the sum of One Thou sand Dollar s ($1, -
000), in accordan ce with th e term s of the con-
1 rn.ct, mid instru cted their eoun scl to search the 
ill(lif'c>R ill the office of the Regi ster of IDssex 
Comity, rm<l to prepnre an abstract of title. 
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Bill of C'omplai11f. 

3. The said lnnd and prem1ses are described 
as follows: 

BEGI_NNING at ;:i point on the norther]y side 
of Rowe street, therein distant fifty fpet nnd 
five hundredths of ;:i foot westerly from the 
point formed by the intersection of the same 
with the westerly side of ewfield street• 

' and from thence running (1) westerly a1ong 
said side of Rowe street fifty feet nnrl five 
JrnndredO,s of a foot to n point distant · one 
hundred fret and ten hundredths feet cast-

_ erly from Ampere Parkway; the:nre (2) 
northerly and parallel with said Ptarkwa y 
seventy-eight feet and tl1irty-five hundredths 
of a foot; tl1ence (3) easterly ;:ind at rio-ht 

• h 
angles to Newfield 81.reot fifty feet; thence 
( 4) southerly parallel with the second conrse 
eighty feet and forty-seven hnndredtlrn of a 
foot to said 11ortl1erly side of Row e Htreet 
and place of B1wrNNING. 

4. The abstract of title discloses that 1l1c said 
premises were conveyed hy the East Orange and 
Ampere Land Company, a corporation of the 
State of New ,Jersey, to Samuel !Gesner which 

' deed was dated fay 11, 1921, and recorded :May 
19, 192], in the Register's Office of E sex 
County, in Book Y 64 of Deeds for said c·otrntv . ' on page 593, subject, l1owever, to the folJowing 
restriction: 

"And Urn snid part-y of Uie 1-;ecoml part, 
for himself, his heirs and assigns, does here-
by covenant and agree, to and with the aid 
party of the first part, its successors and 
assigns, as folJows: That neither the said 
party of tl1e second part -nor his heirs or 
assign shall or will erect or permit upon 
any portion of the said premises, any factory 
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Rill nf romJJlaint . 

lmi1dh1g, or any other )1uilding or buildings 
except such as shall be substantial and 
erecte d of stone, brick, cement, or other 
simila r materials, or any one or more of 
them; and that the said premises, or any part 
thereof, shaJI not be used for a Ii very stable, 
barroo m, factory or any business of an of-
fensive , dangerous or noisy kind or nature, 
or any business wl1icli may he considered in 
law a nuisance, or which shall be or may be-
come obnoxious or detrimental to the ad-
joining or contiguous lands. Tl1e covenants 
herein contained are to be construed as 
coven an ts running with tlie land until J anu-
ary 1, 1930, when they shall cease and term-
inate .'' 

Said restriction is an encumbrance upon the 
premises herein described. 

5. 011 Fehnrn ry 15, 1926, the eomplainants 
1crn1(•red to tho snid defendants the sum of 
Tliirt y-five Hund red Dollars ($3,500) in cash, in 
accordance with the terms of the contract, and 
11cmandod from the said defendants the warranty 
deed for the said premises, free and clear of 
all enru mbrances, except the mortgage held by 
the Seneca Buildiug and Loan Association. The 
<10fcndan ts were una hle to deliver the deed in 
aeeordance witl1 the terms of the contract, and 
romplainan1 s did then and there demand the 
ret11r11 ol' the One ':l.1honsand Dollars ($1,000) paid 
to the said defendants as deposi t on he said con-
t rnrt, and demanded a reasonable amount, to wit: 
Two Hundred Dollars ($200) to cover the ex-
p011Rcs of coullsel fee in the preparation of the 
nh. tract of title. 
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Bill of Complaint. 

Comp lainants, without adequate remedy in the 
courts of law, therefore pray that: 

1. The defendants may answer this bill of 
complaint in each statement herein made· 

' 
2. 1'he agreement dated De cember 17 1925 

' ' as hereinabove set forth, be rescinded and be 
declared 11ull and void, and of no effect. 

3. That the defendants be decreed to return 
to the said complainants the amount of money 
paid on the said contract, together with intere st 
from Decemher 17, 1925, and the reasonabl e 
amount for services rendered in preparing the 
abstract of title. 

4. That the same be considered a lien upon the 
said premjses for the money decreed to become 
due to the complainants. 

5. Tl1at decree may be made for the sale of 
the said premises to raise and to pay to com-
plainants the amount so found due, together with 
interest and costs. 

6. That a writ of subpoena may issnc, de-
maudiug said defendants 1 o answer this hill, and 
to abide by such decree as this Court may mak e 
in the premises. 

• 

ABRAHAl\1 1\1. IIERMAN, 
Attorney of P]ai11 ! i !Ts. 
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Ansu:er and Counter-clai1n. 

ANSWER AND COUNTER-CLAIM. 
Filed May 18, 1926. 

IN CHANCERY OF NEW JERSEY. 

Between 
SA UL ARON and JACOB WIED-

ERH ORN, 

C ompla inan Is, 

and 

H rALT o REALTY CoMPANY, a 

corpon1 Lion of New Jersey, 
and BENJAMIN HARRISON, 

Defen dm, ts. 

On Bill. 

A nswer and 
Counter-
claim . 

'l1lie answer of the defcudants, Rialto Real ty 
Company, Inc., a corporation of New Jersey, and 
Benjamin Harrison, answering the bill of com-
plaint, say that: 

1. The defendant, Benjamin Harrison, denies 
!!Jal he individually agreed Lo convey the prem-
ises mentioned and more particularly described in 
I lie bill of comp laiut, Oll the contrary says that 
lie signed the contract as pre::,ide11t of the Rialto 
Healty Company, Inc., 011e of the det'cndants. 

2. rrhe defendant, Rialto Realty Company, 
I11c., ,idrnits the first part. of the tirsl para-
grapl 1, lml dcuies Urnt the said prnmi::,es were to 
lie eonveyeJ. free from all <.mcuml>rnHee::, except 
a lirs l mortgage lwld !Jy lite Scucca 13uildiug and 
Lou u As::,ocia Lio11 of 1 Le Uit y o[ r cwa rk, New 
,Jen-;ey, in the nominal sum of Twelve Thousand 
($1~,000.00) Dollars and mlrnits tlie la ·L pa r t 
1>!' !lie lirs t paragraph. 

I • 
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Ans1t 1Pr and Counf Pr-claim. 

3. The first part of Urn seco11d paragraph is 
admitted, but the defendant, Rialto Real ty Com-
pany, Inc., bas 11ot sufl:ici011t lo10wlcdge or in-
formation t.o form a belief UH Io I lie Inst part of 
the second paragraph. 

4. Paragraph three ii:; admitted. 

5. First part of paragraph four 18 ;idmitted, 
but denies that said restrictions are m1 en-
cumbrance upon I lie premises mc11 I i01rnd i11 the 
hill of complaiul. 

6. 'l11ie entire paragraph five H:l denied. 

SEPARA'l'E DEFE SID. 

1. The defendant, Benjamin Harrison, says 
tlmt be never was the owner of the premises de-
scri Led in tbe bill of complaint, LliaL Jrn signed 
the contract conveying said premises as presi-
dent of the Hialto Realty Compu11y, lnc., and 
not for l1imself individually. 

2. On December 17, 1926, cornplaiuuuts and 
uefelldaut, Rialto Heally Compauy, luc., eutered 
into an agreement for the sale and purcha e of 
the premises mentioned and described in the bill 
of complaint and the counter-claim in the above-
entitled cause. 

3. By the terms of said agreement, complain-
ants were to accept conveyance of I he premises 
in question 8ubject 1 o restricti Oll8 a11J zoning 
ordinances on record, if any. 

4. 'l'h at tl1 e com plain an ts waived -Urn res tric-
tions of record by appearing at the ofnce of the 
attorney for tlrn defendant, Hialto Heally Com -
pany, 1ll<'., nrnJ agreed Io accept. u deed for said 

7 
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premises subject to restrictions_ appearing ~n 
record, but refused to accept said deed to said 
premises upon ascertaining that one of the stores 
in the meanwhile had become vacate. 

5. ':l.1he restrictions appearing of record are 
110t encumbrances against said premises, in that, 
the premises consist of a one.-story ?r~ck b?ilding 
contain ing three stores, which building 1s ~on-
struct ed of brick and otlier similar materials, 
aml that Uie said prem is es are not being used 
for a livery stable, barroom, factory or other 
business of an offensive, da11gerous or noisy kind 
or matter, ·or for any business tha t may be con-
sidered i11 law a nuisance or which shall be or 
may become ob11oxious and detrimental to the ad-
joining or contiguous lands. 

6. 'l1he complainants were well aware that 
! lip Ii11ilding was built upon and occupied the en-
! il'e width of the premises herein above men-
!ioned, had knowledge that the sam~ had con-
strnrte d thereon a building of three stores and 
two apartments in the rear thereof. 

7. Before the drawing of said agreement, the 
t'Omplai11ants were orally informed that the 
nhove-described premises were to be conveyed 
subject to all restriction _s appearing on reconl 
and zoning ordinances, if any. 

8. 'l'he complainants wai vcd the restrictions 
of record by perforn;iing acts and assuming own-
er hip of said premises in negotiating new terms 
with one of the tenants occupying one of the 
stores in snid premises. 

9. The defendant, Rialto Realty Company 
av that they have always been ready, able and 

,riiling to perform their part in accordance with 
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Ans1cer and Counter-claim. 

the terms of said agreement in the respects 
above-mentioned, but complainants refused to 
accept the same. 

WILLIAM N. BECl,..ER, 
Solicitor for Defendants, 

Rialto Realty Company, Inc., 
and Benjamin Harrison. 

COUNTER-CLAIM. 

IN CI-IANCERY OF EW J~HSEY. 

To the Honorable Edwin Robert Walker, Chan-
cellor of the State of New Jersey. 

The defendant, Rialto Realty Company, Inc., 
a corporation of New Jersey, having its principal 
office in the City of Newark, Coun1 y of ]ijssex and 
State of New Jersey, respectfully shows that: 

1. On the Seventeentl1 day of December, 1925, 
ihe complainants Saul Aron and Jacob Wieder-
horn and the defendant Rialto Realty Company, 
Inc., entered into an agreement for the purchase 
by the complainm1ts and the sale by the defend-
ants, of lands and premises located in the City 
of East Orange, County of Essex and State of 
New Jersey. 

2. The lmids :rnd premises l1erei II agreed to 
be sold and couveyed are: 

BEGINNING at a point on U1e uortJierly side 
of Rowe street, therein distant fif1y feet and 
five hundredths of a foot wes1erly from the 
point formed by the intersection of the same 
with the westerly side of Newfield street; 
and from thence running (1) westerly along 
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·a side of Rowe street fifty feet and five 
sa1 . d' t t hundredths of a foot to a pornt is an one 
hund red feet and ten hundredths feet East-
erly from Ampere P~rkway; thence (2) 
northerly aud parallel with Parkway seventy-
eight feet and thirty-five hundredths of a 
foot· thence (3) Easterly and at right ang les 
to Newfield sire et fifty feet; thence ( 4) . 
Southerly parallel with the second course 
eighty feet and forty-seven hundredths of a 
foot to said northerly side of Rowe street and 
place of BEGINNING. 

3. On 1he execution of said agreement,. the 
dcfmidant Rialto Realty Company, Inc., received 
from 1l1e eomplainant the sum of One r11110usand 
(*J ,000.00) Dollars, acknowle~gme~t of the re-
ceipt thereof being contained 1n said agreemen t . 

4. Said agreement called for the closing of 
title to said premises and delivery of deed on 
the First day of February, 1926, at the office of 
\Yilliam N. Berker, 185 Market s1 rcet, Newark, 
X cw .T ersey. 

5. Before the drawing of said agreement, the 
(·omplc1 i1w 111"s were orally informed that the 
above-described premises were to be conveyed 
irnhject to all 1·estrictions appeariug on. record 
al!ll UwL Uie said agreement was 1o contan1 such 
a clause, and that by an oversight the said clause 
\\ ' llH omit.led from said contract. 

G. Defclldant, Rialto Realty (\11npa11y, Inc., 
\\'els urn1wa re of tlte omissi011 ol' t lie reference 
1 o 111e rmd riet.ious in the eo11trn<·1 arnl did not 
di:-wovcr tlie same until the Ni11tlt day of Feb-
rm11·v, 1!)2fl, 11ine days a Her tl1c date set for the 
<·lm~i;1~ of title, when the defendant, Rinlto Realty 
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Company, Inc., was informed thereby by the at-
torney for the complainants, to whom they had 
eontraded to convey said lands nnd premise s. 

The defendant, Rialto Realty Company, Inc., 
is without adequate remedy in the courts of law 

10 m1J therefore prays: 

20 

. 30 

1. That Saul Aron and Jacob Wieder horn, 
who are the complainants to this suit, may an-
swer this counter-claim and each statement ther e-
in made. 

2. '11liat the said agreement may be reform ed 
by adding thereto, that the premises were to be 
co11veyed subject to restridious, appeanng on 
record. 

3. '11hat the complainant::; rnuy be compell ed 
to answer this counter-claim and to abide by such 
decree as this Court may make in the premises. 

WILLIAM . BECl{ER, 

Solicitor for and of Counsel 
witl1 .Defcwlant, Rialto Realty Company, Inc. 

COUNTER-CLAIM. 

IN CHANCERY OF NEW JERSEY. 

'1\, lhe Ho11orable Edwin Robert Wn1ker, Chan -
cellor of the State of New Jersey. 
The defendant, Rialto Realty Company, Inc., a 

corporal ion of ew Jersey, having its principal 
office in the City of Newark, County of Essex and 
State of New ,Jersey, respectfully shows that: 

1. On December 17, 1925, defendant, Rialto 
Realty Company, Inc., was seized in fee simple of 

40 all Urn t certain lot, tract or parcel of land and 
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promises situated, lying and being in the City 
of East Orange, County of Essex and State of 
Xew Je rsey. 

B EGINNING at a point on the northerly 
t,ide of Rowe street, therein distant fif~y feet 
and five hundredths of a foot westerly from 
the point formed by the intersection of the 
same with the westerly side of Newfield 
stre et; and from thence running ( 1) West-
crl y along said side of Rowe street fifty feet 
arnl five hundredths of a foot to a point dis-
tant one hundred feet and ten hundredths 
feet easterly from Ampere Parkway; thence 
(2) northerly and parallel with said Park-
way seventy-eight feet and thirty-five hun-
dre dths of a foot; thence (3) Easterly 
and at right angles to Newfield street 
fifty feet; thence ( 4) Southerly parallel 
"'ith the second course eighty feet and 
forty -seven hundredths of a foot to said 
northerly side of ~owe street and place of 
BEGI NNING. 

2. On the date last mentioned, defendant 
Rialto Realty Company, Inc., entered int,o a 
ecrtain agreement in writing with Saul Aron 
and J acob Wiederhorn the complainants herein, 
'"herein and whereby ihe defendant, Rialto Realty 
Company, Inc., agreed to convey the said lands 
ancl pre mis es by Deed of Warranty on or before 
the ~1 irs t day of February, 1926, to the aid Saul 
Aron and Jacob Wiederhorn in con ideration of 
the pay ment by said Saul Aron and Jacob Wied -
orhorn of the sum of Sixteen Thou and Five 
Hundred ($16,500.00) Dollars, and the said Saul 
~\ron and .Jacob Wieder horn agreed to pay the 
d<>fcn<lm1t, Rialto Realty Company, Inc., said 
pun·lrnse price of Sixteen '11housand Five Hun -
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dred ($16,500.00) Dollars by payment of One 
Thousand ($1,000.00) Dollars at or before the 
execution of said agreement and upon the tend er 
hy the defendant, Rialto Realty Company, In c., 
of said deed to said Saul Aron and Jacob Wi ed-
er horn by the payment of Three Thousand Fi ve 

10 Hundred ($3,500.00) Dollars in cash, includin g 
the withdrawal value of the , back shares and also 
including all apportionment which shall be paid 
by the said Saul Aron and Jacob Wieder horn to 
the said defendant, Rialto Realty Company, In c., 
by Saul Aron and Jacob Wiederhorn assumin g 
the mortgage at present a lien on the premi es 
and paying the same according to the term s 
thereof, in the nominal sum of Twelve Thousand 
($12,000.00) Dollars. Said deed to be deliver ed 

~O at the office of William N. Becker, Counsellor -
at-Law, 185 Market street, ewark, N. J., on 
February 1, 1926, between the hour of nin e 
o'clock in the forenoon and five o'clock in ih e 
afternoon. 

30 

3. Said agreemellt also contained a clause tha t 
the defendant, Rialto Realty Company, Inc., was 
to pay all as essments and public improvement s 
completed or under construction at date of this 
agreement. 

4. The said Saul Aron and Jacob \Viedcrhorn 
paid to the defendant, Rialto Realty Compan y, 
Inc., the said sum of One 'l1l10usaud ($1,000.00) 
Dollars at the time of the execution and deliv ery 
of the 1:mid agreement in writing. 

5. 011 the li1irst day of February, 1!>2G, be-
t wccu the l1ours of 11ine o'clock in the f ore110011 
and five o'clock in the afternoon, tlie defouJaut , 
Rialto Realty Company, Inc., duly attcrnled at 

40 the ofiiee of the said ,villi am N. Becker, 1 3 
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~Iarket street, Newark, N. J., with a warranty 
deed covering the lands and premises herein 
above referred to, to the said Saul Aron and 
Jaco b Wiederhorn; duly executed and acknowl-
edged by the defendant, Rialto Realty Company, 
Inc., for the purpose of delivery of said deed to 
the said Saul Aron and Jacob Wieder horn of the 
payment of the purchase money, pursuance to the 
terms of the aforesaid agreement; but the said 
Saul Aron aud Jacob Wiederhorn did not appear 
at the said time and place. 

6. Defendant, Rialto Realty Company, Inc., 
has al ways beeu ready and willing and now 
tende r themselves ready and willing to perform 
their part of said agreement, and, on being paid 
1lrn remainder of said purchase money with in-
tere Rt, to convey the said lands and premises to 
the said Saul Aron and Jacob Wiederhorn by a 
wananty deed, duly executed by the said de-
fendant, Rialto Realty Company, Inc. 

Defendant, Rialto Realty Company, is without 
adequate remedy in the courts of law, and there-
fore prays: 

1. '11hat Saul Aron and Jacob Wiederhorn, 
who are complainants to this suit may answer 
this counter-claim and each statement therein 
made . 

2. 'l11iaL Llie i:;aid Saul Arou and Jacob Wieder-
ltoru may be compelled by the decree of this 
Court specifically to perform the said agreement 
with defendant, Rialto Realty Company, Inc., and 
to pay to the defendant, Rialto Realty Company, 
Inc., the remainder of the said purchase money, 
a in and by said agreement provided, with in -
terest from the time said purchase money should 
have been paid on the delivery by the defendant 
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Rialto Realty Company, Inc ., to said Saul Aron 
and Jacob Wieder horn of a deed executed by de-
fendant, Rialto Realty Company, Inc., as in said 
agreement provided. 

3. That in case the said complainants, Saul 
Aron and Jacob Wiederhorn, should, within time 
limited by this Court, for such performance of 
said contract, fail and neglect, upon the tender 
of said deed to pay the said remainder of said 
purchase money as aforesaid, that then:, and in 
that event the said sum together with interest and 
cost may be and become a lien upon the said 
lands and premises in fee of the defendant, Rialio 
Realty Company, Inc ., and that the said lands and 
premises my be sold under direction of this Cour t 
for the satisfaction of such lien so impressed on 

2 0 said lands and premises, and in case a deficiency 
should arise upon said sale, that the said com-
plainant may be ordered by this Court to pay 
said deficiency together with cost and interest 
to the defendant, Rialto Realty Company, Inc. 

30 

40 

4. That the complainants may be compelled to 
answer this counter-claim and to abide by such 
decree as this Court may make in the premiRcs. 

WILLIAM 1-f. BECKER, 
Solicitor for and of Counsel 

,vith Defen<lant, Rialto Realty Company, Inc. 

13 
Rrplicafion and An n-er to Count er-claim. 

REPLICATION TO ANSWER , AND ANSWER 
TO COUNTER-CLAIM . 

Filed July 1, 1926. 

IN" CHANCERY OF NEW JERSEY. 

A "UL ARON and JACOB WIEDER-

Complainants, 

and 
RIALTO REALTY COMPANY, INC., 

a corporation of New Jersey, 
and BEN.JAMIN HARRISON, 

Def endants. 

R eplication 
and Answer 
to Counter-
claim. 

The complainant joins issue on the answer of 
the defendant. 

As to the first counter-claim contained in said 
an wer, complainant admits the first, second, 
third and fourth paragraphs. Denies the fifth 
and sixth paragraphs. 

As to the second counter-claim contained in 
the said answer, complainant admits the firs t 
paragr aph, and admit that a certain agreement 
in writ ing between complainan t s and def endants 
as specifically registered by the said instrument. 

'rhcy admit the third and fourth paragraphs. 

'l1hey deny the fifth and six paragraphs. 

ABRAHA :M M. HERMAN, 

Solicitor of Complainan ts. 
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Rrpliration to C'o1.rnter-claim. 

REPLICATION TO ANSWER TO 
COUNTER -CLAIM. 

Filed July 10, 1926. 

I r CHANCERY OF EW JERSEY. 

SA UL AnoN and JACOB WIEDER-
HORN, 

Complainants, 

VS. 

RIALTO REALTY COMPANY, INC., 
a corporation of New Jersey, 
and BENJAMIN HARRISON, 

D efendants . 

Replication 
to Count er-
claim . 

'I,he defendants deny each and every allegation 
of new matter conta ined in the answer of the 
comp lainants to the counter-c laim of the defend-
ants, and join issue with the comp lainants in this 
cause. 

WILLIAM N. BEC ICER, 

Solicitor of Defendants. 

17 
Testirno11y. 

TESTIMONY . 

IN CHANCE RY OF NEW JERSEY. 

Betu:een 

SAUL AnoN and JACOB 
\VIEDERHORN, 

Complainants, 

and 

HrALTo REALTY CoMPANY, a 
corp oration of New Jersey, 
and BEN ;r AMIN HARRISON, 

Defen dants. 

10 

Transcript of test imony taken in the above- 2 0 

entitled cause before Hon. Maja Leon Berry, 
\'i ce-Chancellor, at the Chancery Chambers, New-
nrk, ew Jersey, on 

Appear ances: 

?\Ir. Abraham M. He rman for complainant. 
1Ir. :Michael Estrin and Mr. William N. 

Becker for the defendan t s. 
1[r. Estrin: The defendan t elects at this time 

to seek specific performance and waive a refor-
mation of the counter-claim. 

The Court: Then the only questiou at issue 
is the waiver. The burden is on the defendant 
to l:d10w the waiver. You may proceed . 

~Ir. Herman : I offer in evid ence the contract. 
(;lfark ed Exhibi t C. 1.) 
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18 
TVill£ani 1\1. Becker, direct. 

WILLIAM N. BEOI{ER, being duly sworn ac-
cording to law, on his oath testified as follows : . . 

Dir ect examination by Mr. Estrin. 

Q You are an attorney-at-law of the Stat e 
10 of ew Jersey? A I am. 

Q And did you on or about the 17th of Decem-
ber, 1925, represent the Rialto Realty Compan y? 
A I did. 

Q And were you familiar with the transaction 
between the realty company and Sol Aron and 
Jacob V\Tjederhorn 1 A I was. 

Q Was the question of restriction called to 
your attention after drawing of the agreement, 
and by w horn 1 A It was, by 11r. Herman, the 

~O attorney for the complainant in this case, as con-
tained in the letter of February 9th. 

Q Is this the letter ( showing witness letter) V 
A Yes, with my memorandum alongside of it. 

Mr. Estrin: I offer it in evidence. 
(~Iarked Exhibit D. 1.) 

Q After that letter, was there any more cor -
respondence between you and Mr. Herman! A 

30 Yes, I called up Mr. Herman immediately upon 
receipt of that letter and took up the ques tion 
of the affidavits and told him that coul.J be easily 
secured. He spoke about the restrictions; I 
told him that the building was constructed in ac-
cordance with the restrictions, and his answer to 
me was it wasn't a serious matter; that would be 
taken care of; and I therefore made a notation 
on that letter, ''Don't apply,'' at the time. 

Q In that letter he stated that he was going to 
40 take up the restriction with his clients ? A Y cs . 

• 

19 
Trilliam ).7• B ecke1', direct. 

Q Was there any letter that you receiv~d 
from him aft er that with reference to the restnc-
tions? A There was another letter about the 
17th. 

n1r. Estrin : I offer that letter in evidence. 
(.Marked Exhibit D. 2.) 

Q I 8 tha t the let ter you r~ceived ( witn ess 
sho,,·11 ld ter ) 0? A Yes, sir. 
· Q And after the lett er was re ceived by you 
on the 17th of February, was there a meeting at 
Yotu office with reference to this proper ty ? A 
~l'here was, on the 23rd of February. 

Q "\Vho was present? A Mr. H erman, Mr. 
"\Yiederhorn, 11r. Hershenson, Mr. Harrison of 
the realty company, and myself. 

Q And the question of restric tions and every -
thi11g came up 1 A Yes. 

Q, Was the deed shown to him ? A As ~oo_n 
as ~Ir . Herman came in, I said, "Now, it 1s 
dPfinitely understood there is no question of :e-
stricti ons f '' He said, ''Certainly.'' I said, 
" "\Yell here is the deed." He took the deed that 
I had' prepared, which was signed on t~e 15th, 
the day originally set for closing of title and 
postponed it-the original date was_ Februar_s ~· 
He examined the deed, appr oved of it, and said it 
was perf ecUy satisfactory, and he asked ~r. 
"\Yiederhorn for a certified check, and 1fr. Wied-
erhorn hand ed him a certified check, and he put 
the cer tified check on top of th e deed and laid 
thPm as jdc. He said, " ow, let us go into the 
figm·ps of cost.'' I gave him a yellow pap er with 
a memorandum on it, and I drew up one myself, 
aml I have got here a copy of th e figur es tha t we 
went into. 
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TVillia1n t-l. Becker, dfrcct. 

Q And were the figures gone over by both 
you and 11r. Herman? A Yes, simultaneously. 

Q And in the presence of your respective 
clients? A Yes. 

Q And why was it that the subject was not 
gone through with after you entered into the 
figures? A 1fr. Harrison was there at first 
when we were going through the figures, and the 
question of the rent came up. I asked :Mr. Har, 
risou if he knew what the rents were. He said, 
'' I don't; 1Ir. Hershenson knows.'' A few min-
utes later I\fr. I-Iershenson walked in. About 
that time we came to the question of what was 
due to the Building and Loan, and he asked me if 
I had the Building and Loan book, and I said 
no. I asked 1fr. Harrison if he had it; he said 
he didn't have it. fr. Hershenson handled all 
that. 1fr. Hersheuson walked in; I asked him 
for the book; he said he had it at home, so Mr. 
I-Ierman said, '' I want that book and an assign-
ment of ihe shares." With that, Mr. Hershen -
son left aud went home for the book and came 
back, and wlrnn he came back we had covered all 
the figures except the question of rent. I ask ed 
l\Ir. Hershenson what was the rents, and he 
enumerated them. We commenced to figure. We 
had agreed to close as of the 15th; notwithstand-
ing that contract called for February lst,·we were 
apportioning the rents as of the 15th. 11r. 
Hershenson said, '' Why should I lose a half a 
month's rent?'' rrhe shoemaker had vacated 
the premises 011 the 1st. I said it l1ad been 
agreed to make it as of the 15th, and he would 
have to lose half a month's rent. 1r. Wieder-
horn said, "Well, I don't know about that; I will 
have to ask my partner, Mr. Aron.'' Then ther e 
wa a conference between ir. Herman and Ir. 

21 
TT'illiam X. B ecker, direct. 

Aron in the office and also outside in the waiting 
room, and finally came back and sat around a 
few minutes and said, "Well, we will have to 
hold this off for two days until we have an op-
portunity to speak to Mr. Aron about the rent." 
I said, '' All right; everything is 0. IC., you know 
how much is due us. I will expect you back in 
two days.'' r11lrn next day I received a letter, 
whirh was dated the same day. I believe the 
letter is over here. 

(J I show you this letter and ask you whether 
that is the lette r you received on or about the 
2-!th of February of last year 1 A February 
~:3, it is dated; I rece ived it on the 24th. 

Q Is th is the envelope in which the lette r 
('arne? A Yes, posted at 8 o' clock in the. eve-
nmg. 

( Le1 t er offered 111 evidence nnd marked 
Exhib it D. 3.) 

Q T show you this deed. A This is not the 
cleed. 

(J I show you this deed and ask you whether 
that is the deed that was offered by you 1 (Wit-
ness shown another deed.) A This is the deed 
\\'hich was offered and accepted. 

~r r. Estrin: I offer it in evidence. 
'l 1lrn Court: It will be admiite<l. 
(:Marked Exhibi t D. 4. ) 

(J 'r hat deed was shown to 1Ir. H erman 7 A 
Oh, yes, he thoroughly examined it. 

Q And after such examination, then the actual 
dosing took place 1 A Yes, we even compared 
the deRcriptiou from my deed and from his own 
'Carch. 
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22 
lVillia1n N. Beck er, cross. 

Cross examination by Mr. Herman. 

Q What time of the day did this take place, 
::\Ir. Becker f A Before noon time. 

Q Sure of that 7 A Yes. 
Q And had you ever met Mr. Wiederhor n 

1 0 before V A Not except the first time you 
brought him in the office; he came in with you. 

Q Had you ever seen :r-.1r. Aron 1 A Not 
nntil 1 oday when I was introduced to him. 

20 

30 

40 

1fr. Herman: You have my letter of 
January 28th1 

( Counsel handed letter.) 
I offer in evidence letter of January 28, 

1926, from A. 11. Herman to William N. 
'Becker. 

(Marked Exhibit C. 2.) 

Q You received that ? A T received that 
letter. 

Q Have you received my letter of Februar y 
26th 1 A If it hasn't already been offered in 
evidence, it must be in my file. I re .ceived tha t 
letter. 

Mr. Herman: Letter produced from me 
to :Mr. William · . Becker. I offer it in evi-
dence. 

( larked Exhibit C. 3.) 

Q What was the outcome of that meeting on 
the 23rd, Mr. BeckerV A It was postponed 
two days on account of the rent, the vacan t 
store. • 

23 

Dcujamin II arrison, direct. 

Q "\Vasn 't it postponed so that Mr. Wieder-
horn would have a chance to see his partner, Mr. 
Aron? A No, sir. 

Q Sure of that 7 A Yes. 

10 
BEXJA11IN IIARRISON, a witness called on be-

half of the defendants, being duly sworn ac-
cording to law, on his oath testified as follows: 

Dirrcf examination by Mr. Estrin. 

Q ~Ir. Harrison, you are a member of the 
Rialto Realty Corporation V A Yes. 

Q What is your office in that companyV A 
President. 

20 Q And were you in the office of Mr. William 
X. Becker on or about the 23rd of February, 
J92G? A Yes. 

Th e Court: Which is it, on or about V 

Q On the 23rd of February, 1926 7 A Yes. 
Q Who was there at that time 1 A Coun-

~cl1or at 1\fr. Wiederhorn - the gentleman that 
wa supposed to take the proper ty. 

Q Do you mean Mr . Herman, the counsellor '? 
A Yes. 

Q And when 1r. Herman and Mr. Wieder-
horn came in, what was done in the presence of 
)Ir. \Viederhorn and in the presence of yourself, 
with refe rence to the deed 1 A We were going 
O\'Cr the figures with reference to the deed. 

Q "\Vas the deed shown to N[r. Herman 1 A 
Y c~, ir. 

Q Did he state whether the deed was satis-
faetory, or ju st what did he say? A He showed 
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24 
Benjaniin Ilarrison, cross. 

him the deed, and he said, ''We will get to the 
:figures.'' 

Q He said get down to the figures? A yes. 
Q Was there any question there a to re-

strictions at the time of closing? A Jo sir 
I didn't hear any. ' ' 

Q ""\Vhen did the dispute arise, if there was a 
dispute, in the office there? A Discussing about 
what? 

Q What dispute was there after they sat down 
and figured things over? A The only dispute 
there was, was when :Mr. Hershenson went for 
the book, and they wanted to know the rental s 
and of cour e, I didn't know the rentals. :M/ 
Hershenson knew the rentals. And as soon as 
they learned that the store was moved-that one 
of the tenants moved out, then he said he doesn' t 
want to take the property. 1r. Herman said 
that. 

Q And after that came up the matter was ad-
journed? A Yes. 

Q Was there any other dispute of any kind 
outside of that one question of the rent? A 

ot that I know of. 

Cross examination by :Mr. Herman. 

Q ""\Vhat time of the day was that l\fr. Har -
. ' nson? A In the morning. 
Q ""\Vhat time? A I didn't look at the time• 

it was in the morning before 12 o'clock. ' 
Q \Vho was there be ides yourself. A 11y-

elf, :Mr. Becker, you and Mr. Wiederhorn. 
Q Anybody else? A I think l\1r. Heshen -

son came in later. 
Q And up to that time you hadn't heard any -

thing about re trictions? A o, sir. 

25 

Be11jam.in II arrison, cross. 

Q Never heard of that, did you? A No, 
didn't hear anything about the restrictions. 

Q Did you know the restrictions were on? A 
Counsellor told me regarding your letter that 
you wrote to him. 
· Q And before that you didn't know any thing 
ahout restrictions? A No, sir, my deed didn' t 
eall for it. 

Q You did know when Mr. Becker told you 
about it? A Yes. 

Q Don't you remember the question coming 
up at the hearing? A No, · sir; positively not . 

Q Nothing was said ? A No, not at the time 
I was there. 

Q "\Veren 't you there all the time ? A Yes. 
Q You came in a little late, didn't you? A 

I can not tell you the moment I came in; I was 
there all the time you were there. 

Q I might have been there before you came 
in! A That I don't know. I found you there; 
\\'hen I came there you were the r e. 

Q So I was there before you came in there? 
... \ Yes. 

Q vVhen was the last time you saw Mr. 
Becker-

10 

20 

The vVitness: No, pardon me, I recall 30 
you was not there. I came there first. There 
was no one there but me-myself and Mr. 
Becker, if I can make that correction. 

Q And during that time you heard nothing 
~aid at all about re trictions? A o, sir. The 
only thing, if you wan t me to tell that, you said 
to me that being the store i empty now, the r e-
~triction counts. If you remember that, you said 
1hat to me. 
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26 
Ben j amin Ilarrisorn, cross. 

Q You are sure I said that? A That is 
when I left. I asked you what is the trouble why 
don't you draw the restriction; you said '' Re-
striction~" I said, "You ,,;aived that." You 
said, "That is all right, but the tenant ha s 
moved and now the restriction counts.'' You 

l O aid that to me while I was there. 
Q You said I had waived that ? A I didn 't 

say who waived it, but you said it doesn't count; 
now you say it counts. 

Q Did you hear the word "waived" men-
tioned on that day 1 A I am telling you what 
you said to me. 

Q I am asking you whether you ever hea rd 
the word "waived" mentioned that day? A 
No. 

~O Q Did you ever hear it mentioned before tha t 
tim e? A I wasn't ther e before that day; how 
could I hear it? 

Q Did you ever hear it at any time mention ed 
before that day 1 A During the time I was 
w1th my counsellor, my counsel told me that you 
waived it in three letters you wrote, and you ar e 
ready to take title. That is all I know, that you 
arc ,villing to take title, and you told me so 
yourself, and the reason you don't take it is be-

30 cause th ere i s a store va cant and you are afrai d 
th ey will move. You said the technicality of 
the restriction counts now. 

40 

Q You are sure I said that ? A Yes; you 
said that to me. 

Q I had quite an ext ended conver sation with 
you? A A s far a what you said to me. 
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JI a rry D. II erslzenson, rli r eef. 

HARRY D. HERSHENSON, a witness called for 
defendants, being duly sworn according to law, 
on his oath testified as follows: 

Dirr'ct examina ,tion by Mr. Estrin. 

Q l\fr. Hershenson, are you secretary of the 
Rialto Realty Company~ A Yes. 

Q And were you secretary in February, 19261 
.A I was. 

Q 1Vere you present at the office of vVilliam 
X. Becker when the transaction with reference 
to pro perty in Rowe street, East Orange, was 
being taken up? A I was a little bit late that 
da>·, and when I came in the transaction was 
pretty well along. In fact, I think they were ar-
riving at the figures, and Mr. Wiederhorn asked 
me for the Building and Loan book, and I told 
him I got it at home, so I went back and got the 
hook, and when I returned back to the office, Mr. 
Harri on asked me about the rents, did I collect 
the rent s ; so I said I collected all but the shoe -
maker, who had moved. When I mentioned that 
the shoemaker had moved, it seemed to make a 
lit tlc change in the atmosphere. 

Q As a result of the change in the atmos-
phere, as you describe it, what happened ? A 
J[r. \Viederhorn said to his counsel that he thinks 
he should consult his partner, and I believe ~hey 
laid off the meeting until he could see his part -
ner. 

(J What question was he to see his partner 
about? A In r egard to the r ent. If I recol -
lect, ~Ir. Wieder horn said, '' Well, I don't know 
nhout that. I don't know wheth er we would 
,rant it ,vith th e store vacant. You will have to 
~PP the partner about it.'' 

Q N oihing else was objected to, wa s ther e? 
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Jlarry D. Jiershenson, ,cross. 

A Not that I know of at that time. 
Q And it was at the request of Mr. Wied er-

horn that you left the office and went to get the 
book, is that right f A It was. 

Q That was in the midst of the negotiation s 
that you left the office to get the bookf A Yes. 

Q And they were figuring things over ? A 
Yes. 

Q Did you notice any :figures being drawn by 
~Ir. Becker in the presence of l\lr . Wiederhor n 
and l\fr. Herman f A Yes. 

Q Do you know whether this is the paper that 
was drawn up at that timef 

Objected to. 
A I don't recall exactly that paper; I kno\v that 
they had arrived at figures. 

Q You were there while they were :figuring? 
A Yes. In fact, the figures were pretty near all 
finished, all except the accounting for the rents. 

Cross examination by Mr. Herman. 

Q You are the secretary of that company ? 
A Yes. 

Q And when you signed this agreement, did 
you affix the seal to that f A I did. 

3 o Q You affixed the seal of your company. Is 

40 

this your signature 7 A It is. 
Q That is your seal f A Yes. 
Q Sure of that? A Positive. 
Q You are just as sure of that as you arc 

of the rest of your testimony f A I am. 
Q What representation did you make about 

this rent? Did you make any to anybody at all ? 
A What timef 

Q Before you entered into this contract? A 
I don't quite understand your question. 

29 

I' liilip Gladstone, dir ect. 

Q You said that there was one store rented 
to a shoemaker f A Yes. 

Q And that he had a lease, is that right f A 
Yes, the shoemaker had a lease. 

Q He had to pay so much rent a week f A 
Yes. 

Q Have you got a copy of that lease 7 A I 
believe there is a copy among our files. 

Q As a matter of fact, the shoemaker was 
there without any rent for the first three mon ths 7 
A o, we collected the rent. 

Q Have you receipts for that 7 A Yes. 
Q Sure of that 7 A Yes, I am positive. As 

a point of further informa tion, Counsellor 
Becker-

The Court: There is no question pending. 
Don' t volunteer anything. 

Q How much rent did you represent to the 
lmyers you were receiving for that place f 

Objected to as not material. 
Objection sustained. 

PHILIP GLADSTONE, a witness called on be-
lrnlf of defendants, being duly sworn according 
to law, on his oath testified as follows: 

Direct examinatio n by Mr. Estrin. 

Q I\Ir. Gladstone, you were interested as the 
agent of the property on Rowe street, East 
Orange? A I was. 

I ' , 
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Plzil;p Glarlstonf, dir ect. 

Q And as agent were naturally inter ested 
in seeing as to when the deal went through ? A 
Yes. 

Q Did you after February 23, 1926, see l\fr . 
Wiederhorn ? A I cannot say about the dat e but 
I saw him on the street after the title was 'sup-

10 posed to have passed; I ,,,as interested in the 
rommis sion, of course. 

Q Did you have a conversation with him ? A 
I did. 

Q What did he say with reference to the pro p-
erty and the question of passing title? A I 
asked him when they are going to take title; he 
said '' I don't know as ,,Te are going to ta ke 
title at all." I said, ""'\Vhat is the matter?" He 
said, " _They misrepresented the rents." I said , 

2 o "Who, they"? I said, "I am the only one that 
represented any rents on any property to you. '' 
I said, "In what way did I misrepresent?" He 
said, '' Well, you told us,'' if I remember corr ectly 
I represented one store as bringing in $70 
month, another, at $75, and the shoemaker at 

' $35, and I said "I myself checked up on that, " 
and my reason for it was because Mr. Aron was 
then-I was then in J\,fr. Aron's employ, becau se 
he was the partner of fr. Dudley, so I naturall y 

30 would be careful what I offered him, hut I 
thought it was a good speculative piece of prop -
erty, and I checked them up, and they were as 
represented; I saw the different tenants mysel f. 
The shoemaker did complain; that is the only 
comment I could get. So he said ''Well I will 

' ' let my attorney take care of that.'' 

40 

Q Di~ he say anything to you about refu ing 
to take 1t on any other ground outside of the 
grounds you stated in the conversation you had 
with him ? A o, sir, not to me. · 

31 
Philip Gladsto11c, cross. 

Cross examination by Mr. Herman. 

Q You are, of course, interested 1n the out-
come of thi s suit? A Certainly. 

Q And if the defendants are successful, you 
will get the commission? A I can answer that 
either way I think I am entitled to a commission; 
I made the sale. 

Q What time did you see Mr. "\Viederhorn ? A 
Sometime after the title should have passed. 

Q The title should have passed on February 
1st according to the contract? A It was after 
that date. 

Q How long after? A I cannot answer that 
under oath. One week-it might be one week or 
three weeks. 

Q "'\Vould it be more than three weeks? A 
One-half to over a month; I was rather anxious 
ahout it. 

Q And did l\1r. Wiederhorn mention to you 
something a bout the restrictions that were on the 
property? A o. But perhaps anywhere from 
three to five months afterward I stopped him on 
the stree t again and tried to show him where it 
wa. as good a piece of property as I thought it 
wa. the fir t time, and I said, '' I don't see how 
yon can refuse to take title, because we didn't 
buy it subject to rents." I said, "You bought a 
pirrc of property for speculation." I aid, "I 
don't sec why you use that for an excuse," and 
,inst out side of business we aro-ued with him. I 
tolcl him I didn't think he had a leg to stand on. 
He aid, "Besides that, you know there is a re -
s! rict ion. '' I said, '' A restriction?'' He said, 
"Yes, it i restricted against factory." I aid, 
"That is a joke, ~fr. Wiederhorn; what occasion 
lrn,Tc you to want a factor-y there. The builc1-
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Philip (l1adsto11P, cross. 

ing is there and it is tores and apartment " 
and that is about the extent of our conversati ~n. 

Q When did this conversation take place ? A 
I am just guessing, but I think it is nearl y- I 
would say somewhere between three and five 
months after the title should have passed. 

l O Q oihing was said to you about not- A 
N ?, the only thing he said, that the rents were 
misrepresented, and that one tenant moved out 
and that he believed one or two others would 
move out. 

Q You inquired about three months after as 
to why you didn't get your commission ? A 
Yes, I inquired from Mr. Becker. 

Q What did :Mr. Becker tell you? A I-Ie said 
they refused to take title on technicality and I 

20 took it for granted that that was true. I didn't 
even ask; 1fr. Wieder horn told me. 

. Q He told you what ? A That the rents were 
mISrepresented. 

Q I that the technicality ? A I don't know 
what term you would apply to it. 

I that all ~Ir. Becker told you, that 1\fr. 
Wiederhorn didn't take it on account of techni -
cality ? A He told me it was misrepresent ed. 
1\Ir. Becker aid - to put it accurately, I would 

30 say that :Mr. Becker said something to this ef-
fect, t~at the buyers claimed that the propert y 
was misrepresented, and on the strength of tha t 
they wouldn't take it; they refu ed to take ii, 01~ 
something of that nature. 

40 
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..Lbraham ]!. II erman) direct. 

ABRAHAl\f l\L HERMA , a witness called on 
behalf of defendants, being duly sworn accord-
ing to law, on his oath testified as follows: 

])i rC'Cf examination by Mr. Estrin . 

Q You are a member of the Bar of ew J er-
~ey ! A I am. 

Q And in your capacity as attorney, did you 
in Ifebruary, 1926, or prior thereto, represent the 
complainants in this matter with reference to 
propert y on Rowe street, East Orange? A I 
did. 

Q "\-Vhom did you represent; both 1r. Aron 
nnd :\Tr. Wiederhorn? A I did. 

Q And any questions with reference to the 
propert y vvere taken up by you with Mr . Becker? 
A Yes . 

Q You are the :Mr. Herman that wrote the 
lrttcrs that I now show you, Exhibits-

The Court: All the letters 1 
The Witness: Yes, that is true. 
~Ir. Estrin: We rest. 

11r. Herman: I move for a decree 1n 
fav or of the complainants. 

'l1he Court : That motion will be denied. 
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Saul Aron, direct. 

SAUL ARO , one of the complainants, being 
duly sworn according to law, on his oath testi-
fied as follows: 

Dir·ect exarnination by Mr. Herman. 

Q You are one of the purchasers under agree-
ment dated December 17, 1925-the agreement in-
volved in this suit f A Yes, sir. 

Q Where were you on or about February 1st, 
~[r. Aron? A I was in Florida for a greater 
part of February. 

Q Do you recall when you got back? A 
Pretty well toward the end of the month. 

Q vVas there anything ever said to you in 
regard to certain restrictions on the property 
at 22 and 24 Rowe street? A Not until you 
called our attent ion to it from the search. 

The Court: When was that? 
The Witness: That ·was after I got back. 

Q You can not place definitely the exact date, 
before or after the 23rd? A I think it was 
after that. 

The Court: Is there anything by which 
you can determine that fact 1 

The Witness: Tot exactly; it was after 
Washington' birthday when I got back. 

Q You say the 23rd; was it that same day? 
A It was toward the end of the month. 
sir; it was after that. 

o, 

Q Did you authorize Mr. Wiederhorn and 
Mr. fierman to waive any restrictions for you t 
A I o, sir. 
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, a11l Aron, cross. 

Q You were not present at the closing? A 
X o, sir, I was not. . 

Q Did you, as a matter of fact, at any time 
waive the restriction in the contract 1 A By no 
means. 

(1ros, r.rarnination by 1r. Es t rin. 

Q )\Ir. Aron, as a matter of fact, were you at 
nll intereste d in the property on or about Wash-
i11gton 's Birthday~ A Most assuredly. 

Q Isn't it a matter of fact that you instructed 
:iir. Horman to have the deed made in the name 
of )\Ir. Wiederhorn, and that you were withdraw-
ing from the transaction? A No. 

Q H is not a fact? A No, sir. 
Q \Vho hand led this transaction for you all 

the way th rough? A How do you mean handled 
it? 

Q I mean from the time the search was made 
until February 23, 1926. A 1-.ir. Herman was 
m~· repre entative. 

Q Then the ques tion of res tr ictions was · 
brought to your attention after February 23, 
1926? A I believe so, yes, sir. 

Q You knew nothing whatsoever about the 
question of restrictions before th at; is that right ? 
.\ I don't recall its having been mentioned. 

Q vVere you aware of the fact that on the 23rd 
of Febr uary, 1926, fr. Herman and Ir. '\Vieder -
horn went down to the office of William 
Becker for the purpose of taking title to the 
property? A I heard of it after I returned. 

Q Of course, you knew bef or eh and that the 
title was supposed to have been taken on or 
11 hont February 23, 1926, or possibly prior to 
lliat time? A Prior to that, I understood. 

I • 
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Snul Aron, cross. 

Examination by the Court. 

Q :Mr. Aron, was it with your knowledge and 
consent that l\1r. Herman and l\1r. \Viederhorn 
were going on with the ettlement during your 
absence f A I hadn't any idea of it ; I didn't 
know that the arrangement to close had been 
made for that; I was away and I had no idea 
what had taken place with reference to it until 
I returned. 

Q l\1r. Wiederhorn, he was acting with you1 
A Yes. 

Q "\Vas he acting for you in this matter f A 
o, sir; he couldn't very well take title to it with-

out me, unless he took it alone. 
Q Evidently he was going to take it alone, be-

cause the deed was drawn in his favor. A I 
had no such idea. 

Q Who was to pay the money? A Both of 
us. 

Q Had you prepared to put up any money 
at this time? A Only the deposit; I put that 
up. 

Q You mean to say, then, that if the settle-
ment had been made on the 23rd, there would 
have been a settlement without your authority 1 
A Well, we had been doing business together, 

30 l\1r. Wiederhorn and I, practically as partners, 
and we bought and sold property with each 
other' consent. I don't think there would have 
been any que tion if he had done it, but I didn't 
know at the time that he was going to do it. It 
wouldn 'i have mattered, though. 

Q If he had done it, you would have ap-
proved? A Yes. 

Q So, as a matter of fact, he was acting for 
you, so far as your interest was concerned? A 

40 Yes, I would say so. 
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.1!Jraham JI. !Jerman, direct. 

Q And with your authorityt A Yes. 
Q Why didn't you say that in the first place f 

j _ I didn't quite understand it. 

ABRAHAl\1: M. HERMAN, a witness called on 10 
behalf of complainants, being duly sworn ac-
cording to law, on his oath testified as fol-
low : 

DirPcf examination by Ir. :Milton l\L Unger. 

Q Whom did you represent in this case, l\1r. 
Herman? A I represented Mr. Aron and Mr. 
,Yiedcrhorn. 

Q Commencing what time? A I was their 
20 attorney for quite some time. "~Chey brought the 

contract in question sometime in the latter part 
of- I would say about the middle of January, 
nncl instructed me to proceed with the search of 
the ab , tract of title. I then notified l\Ir. Becker, 
on ,January 28, that J represented l\fr. Aron and ,r r. \Viederhorn, and that l\Ir. Aron-

Q In writing? A By writing. The letter 
i, already in evidence as Exhibit 0. 2. I notified 
him that I was instructed to have the title ready 
Fehruary 1st, but found it impossible, as I didn't 
hm·e enouo-h time, and that l\Ir. Aron was about 
to leave for Florida on the following Ionday, 
:rncl I therefore asked him to set the time for 
rloHing February 15th, subject, ho·wever, to the 
alrnt ract being clear. On Fehruary 9th I notified 
,r r. Becker that I had just received my abstract 
of title, Exhibit D. 1, and there were certain 
q110stions raised, and also called his attention to 
a rcrtain restriction in Book Y-64 of Deeds, page 
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Abral1am J.lf. II erman , direct. 

593, and told him that I had not yet had time 
to take the restriction up with my clients, so I 
couldn't tell whether they would raise any seriou s 
objection to it or not . 

Sub equently, I had a conver ation with Mr. 
Becker over the phone. I told him tha t Mr. 
Aron was still in Flor ida; that I didn't know 
just what his attitude as to the restrictions would 
he, hut ·we would have to wait until he return ed, 
and 1f r. Becker, if I recall correctly, insisted that 
title he closed, as the date of the closing ·was 
set down for February 1st . I to ld him it was 
impos ible with Ir . Aron, and then it was sug-
gested that title be taken in the one name, and we 
were to send it to Ir. Aron for an assignm ent 
of his interest in order to expedite the taking of 
title . We arranged the closin.g-I don't know 
whether it was on the 17th or 23rd . 

Q Look at this let ter which I show you. A 
,Ve arranged for the closing on the 23rd. At 
that time I hadn't-I don't think I heard from 
fr . Aron, and we met at Mr . Becker's office and 

there were some figures drawn up, subject to 1\fr . 
Aron's approval when he got back. He was ex-
pected back that day, or in a day of two. Then 
there was a question of rents which came up in 
our closing figures, and that was another reas on 
for the adjournment. 

Subsequently, when J\fr. Aron did get back-I 
think he got back the next day or the same day, 
I don't recall - we had a conferen ce, and fr . 
Aron objected strenuously to taking tit le ubje ct 
to that restriction. On the 26th I informed fr. 
Becker by letter, Exhibit C. 3, asking him to ad-
vi e me lJy return mail what his clients intended 
to do about the conveyance of the property. 
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~1braham JI. II en nan, cross. 

' ' As I informed you yesterday when I 
made you a tender of the purchase price of 
the said property, my clien ts could not ac-
cept the deed unless the restricti ons were re-
moved. As your clients eviden tly can not 
convey according t o their eontrac t, my clients 
have elected to rescind the contrac t .'' 

( 'ross examin ati on by :Mr. Estrin. 

Q \Vhcn the question of res trictio ns on re?ord 
rame up, you communicated with your che~ t, 
}Ir. ,Yicderhorn 7 A Yes, I spoke to Mr. Wie-
derhorn about it. 

Q And aft er you spok e to him, you wro te to 
:if r. Becker, is that right ~ A I don' t know 
,rhether it was aft er or before; I wro te to 1r. 
Becker just as soon as I r eceived my abs tract 
of title, and that was befor e any . one of the let-
ters . There is a letter on the 8th or 9th. 

The Court: When the matter was fir st 
taken up, and then on the 17th, and in which 
the 23rd of February is fixed as the da te of 
ett lement, and in th at letter it is stat ed 

tlrn t time is of the essence. 
The Witness: I t is also stated, if th e 

Cour t pl ease, in accordan ce with th e te rms 
and cont ents of the contract, so that wa s al-
ways in the minds of the complainan ts. 

Q In the former lett er you wer e very sp ecific 
with r efe r ence to the qu estion of restric tion , 
were vou not 1 A I don' t know what you mean 
hy '' ;pcc ific; '' I poin te d out the book and pag e 
number. 

Q And you sa id you wer e going to tak e it up 
with ~·onr clien t s 1 A True. 
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Abrnhnm Jf. If rr111a11, cross. 

Q And you did take it up with your client • 
is that right? A I took it up with :M:r. Wieder~ 
horn. 

Q And after you took it up v;rith him yon ar-
ranged to close title on February 23? A That 
is true. 

Q You later appeared, in the company of Mr. 
Wiederhorn, at the office of l\fr. Becker for the 
purpose of taking title? A Prepared to take 
title according to the terms. 

Q You appeared to close title; i that so or 
not? A Yes. 

Q And you examined the deed that was shown 
to you by Mr. Becker1 A I don't recall that· 

' I may have; I don't recall examining it. 
Q But you actually went into the figures and 

calculation of various item with reference to the 
property; is that so? A We went into some 
figures, yes; we didn't get into any final figure, 
because at that time 1r. Hershen on wasn't pres-
ent. 

1r. Estrin: I move that that be stricken 
out. 

Q At what point did the figuring stop in the 
so-called closing; over what point did it stop? A 
At the time of the closing fr. Harrison was pres -
ent; 1Ir. Hershenson wasn't present. The ques-
tion of the title was raised; it wa laid aside. The 
decision was made that we get to our figures and 
leave ii to 1fr. IIershen on when he got in, an<l 
ee what he would ay about it, and lea,~e it to 

~fr. Aron when he got back, ancl we proceeded np 
to a cakula tion of the rents. 

Q '\Vhat was the object of going into all thcRe 
calculations and figuring it when 1Ir. Aron, who 
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a you claim, was the party who was interested 
in it, was not there? A The object was-we 
were there for the purpose of getting all the 
que, tions cleared and having all the calculations, 
, o there was no need of getting together again. 

Q A a matter of fact, you .came ready to 
close title, did you not? A Mr. Wiederhorn had 
,ome money with him, I believe. 

Q To close title 1 A Yes. 
Q And he was authorized to take title, is that 

right? A I can not say. 
Q l\Ir. Herman, isn't it a fact that you act-

ually informed fr. Becker to draw the deed in 
the name of 1Ir. \Viederhorn? A I suggested 
that. 

Q "\Vill you answer the question? A I will 
tr~· to answer it. 

Q The question is, did you tell ]\fr. Becker 
to draw the deed in favor of l\Ir. Wiederhorn? 
... \ I say I did. 

Q The question of rents did come np, did it 
not? A Oh, yes. 

Q And there was a dispute there about that 
.·hoemaker ! A And about several other ten-
ants. 

BOTTI SIDER REST. 

The Court: This bill is filed to re rind a con-
tract of sale entered into between the defendant 
as vendor and the complainants as vendecs. 

The agreement provided for the ale of prem-
is<'~ locaied in East Orange, ew Jersey, to the 
rompla inants for the sum of $16,500. The prop-
Prtv wa to be conveved clear of encumbrances. . 

This bill seeks to rescind that contract and 
1mprc, a lien on the property for the down 
money. 
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Conclusions of tlie Court. 

The ground of rescission is that the propert y 
is subject to restrictions which were not in con-
templation at the time of the contract, and 
which restrictions constitute an encumbrance on 
the land. It is admitted by the defendants that 
these restrictions are an encumbrance on the land 
which would warrant the re cis ion of tlie con-
tract, if these re trictions had not been waived. 

The defendants file a counter-claim a king for 
specific performance of the contract as ·writ ten, 
on the ground that they were ready and willing 
to perform, and able to perform in accordanc e 
with the terms of the contract, except for the r e-
strictions, and that the restrictions were waiYed 
hy the purchasers. 

This submits one ingle question of fact to 
the Court for decision on this bill and counter -
claim. 

I will advi e a decree di mis ing the bill of 
complaint, and will advi e, further, the specific 
performance of the contract in accordance with 
the counter-claim. 

I think that there can be no question, in view 
of the conduct of the parties, that the pur -
chasers had actually w~ived the question of r e-
strictions on this property. The question of re-
striction was raised by the attorney of the com-
plainants, the purchasers. Immediately upon r e-
ceipt of the abstract of Litle, after consultation 
with ai least one of his clients, one of the pur-
chasers, he fixed the time for clo ing, and tha t 
time was of essence for the closing. The ori g-
inal date for closing was February 1 t; the post -
poned date for closing in accordance with the 
letter of the attorney of the purchasers, was 

40 February 23rd. At that time this attorney, ·with 
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one of his clients, Mr. Wiederhorn, who was 
authorized by the other to act for him, and on 
his behalf, appeared at the office of the attorney 
of the defendant vendor prepared for settlement. 
In accordance with instructions of the purchas -
er's at torney, a deed had been prepared and exe-
cuted by the vendor conveying the property to 
w·iederhorn alone. 

After going over the figures necessary for the 
ettlcment, a dispute arose as to the rents, and 

the complainant ,viederhorn and his attorney left 
the office of the vendor's attorney . 

Later, on the same date, the complainant's at-
torney wrote a letter to the defendant's attorney, 
ach·ising the defendant's attorney that they 
"·onld he prepared for a sett lement in accordance 
with the terms of the contract on December 17, 
and again calling defendant's attorney's atten-
1 ion to the restrictions of record. 

This is the first time the restrictions of record 
had been mentioned since the letter of February 
9th. 

I am satisfied that the restrictions did not con-
. ti1ute a serious objection to the purchasers to 
the closing of this title, and that by their conduct 
they had waived any question of restrictions at 
the date fixed for closing, and I am satisfied that 
this is now seized upon only as an excuse for fail-
ure to perform on their part . 

These are my reasons for aying that I will 
,Hh-isc a decree. 
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Exhibit C. 1. 

Exhibit C. 1. 

ARTICLES OF AGREEMENT, made the eventeenth 
<lay of December in the year of Our Lord One 
'11housand Nine Hundred and rrwentv Five BE-. ; 

TWEEN Rialto Realty Company, a corporation of 
1 U ew J ersey, having its principal office in the 

City of Newark in the County of E ex and 
State of ew Jersey of the First Part; 

A D Saul Aron, 62 Durchard St. East Orang e 
Jacob Wiederhorn, 362-Halstead SL East Ora nge 
of the City of East Orange in the County of 
Essex and State of J cw Jersey of the Second 
Part; 

"\VITNESSETH, That the said party of the first 
20 part, for and in consideration of the sum of 

Sixteen Thousand Five IIu ndrcd ($16,500.00) 
Dollar s to be paid and satisfied as hereinaf ter 
mentioned, and also in consideration of the cove-
nants and agreements hereinafter mention ed, 
made and entered into by the said party of the 
second part, doth agree to and with the aid party 
of the second part, that the said party of the 
fir t part, will well and ufficiently convey to 
the aid party of the second part, their heirs 

30 and assigns, by Deed of Warranty free from all 
encumbrance except as hereinafter mention ed. 
on or before the First day of February, 1926 next 
ensuing the date hereof, all that lot, tract, or 
parcel, of land and premi e , hereinafter par-
ticu larl y described, situate, lying and being in 
the Ci ty of East Orange in the County of E ex 
and State of ew Jersey I{ OW and des ig-
nated as lots numbered three and four, Blo ck 
180 B as lai d down on a map entitled '' :Map of 
Ampere Section of property of the Ea t Oran ge 
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and Ampere Land Company, in the City of East 
Orange, County of Essex and State of New 
Jersey, dated Oct. 11th 1909, made by William 
H. V. Reimer, C. E. and filed Jan. 11th 1910 
in the office of the Register of the County of 
Essex, more particularly described as follows: 
BEGINNING at a point on the northerly side of 
Rowe Street, therein distant fifty feet and five 
hundredths of a foot westerly from a point 
formed by the intersection of the same with the 
westerly side of Newfield Street; and from thence 
running (1) westerly alg said side of Rowe 
Street, fifty feet and five hundredths of a foot 
to a point distant One hundred feet and ten 
hundredths feet easterly from Ampere Park-
war; thence (2) ortherly and parallel with said 
Parkway seventy eight feet and thirty five hun-
dredths of a foot; thence ( 3) Easterly and at 
right angles to ewfield Street, fifty feet; the nce 
( 4) Southerly parallel with the second course 
eighty feet and forty seven hundredths of a foot 
to said northerly side of RO-,VE Street and 
place of BEGIN 1 G. 

It i distinctly understood and agreed by and be-
tween the parties hereto th at the party of the 
first part shall not be responsible to any agent 
or agents for any commissions whatsoever for 
the consu mmation of this sale. 
Being the same premises known and designated 
as 22-24 Rowe Street, East Orange, . J. having 
a building thereon consist ing of three stores and 
two apa rtm ent in the rear thereof. 
The ellers are to pay all assessment and public 
improvement completed or under onstrnction at 
date of this agreement. 
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Exhibit C. L 

A D the said Saul Aron and Jacob \Viederh orn 
for themselves, their heirs, executors and ad-
ministrators, doth covenant, promise and agr ee 
to and with the said party of the first part, its 
successors, heirs, executors, administrators and 
assign , that they the said party of the second 
part, will pay and satisfy or cause to be paid and 
, atis.fie<l, unto the said party of the first part the 
·aid um of Sixteen Thousand Five Hundr ed 
($16,500.00) Dollars as and for the purcha e 
money of the foregoing de cribed land and pr em-
1 es, in the following manner, that is to say: 

Deposit, receipt of which is hereby 
acknowledged ................. . 
Subject to a first mortgage no-w a 
lien upon said premises and held 
by the Seneca BuildinO' and Loan 
A sociation of ewark, .J.. • J. in 
the nominal sum of ........... . 
In cash on delivery of clced . .. . 

$ 1,000.00 

12,000.00 
3,500.00 

$16,500.00 

Including the withdrawal value of the back shar es 
an<l al o including all apportionments which ha ll 
be paid by the party of the econd part to the 

3 0 party of the first part. 
AND IT IS FuRTHER AGREED, by the parties to 

these present s, that the said party of the second 
part, their heirs and a signs, may enter into an d 
upon the said land and premi es on the Fir st 
day of February, 1926 next ensuing the dat e 
hereof, and from thence take the rent , i sues 
and profits to and their use. 

A D IT r F unTHER AGREED, by the partie her e-
to, that th e said Deed of Warranty shall be de-

40 livered and r eceived at the office of William N. 
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Becker, 185 :Market Street, Newark, . J. between 
the hour s of 9 in the forenoon and 5 o'clock in the 
afterno on on the said First day of March, 1926. 
next ensuing the date hereof. 

AND for the performance of all and singular 
the covenants and agreements aforesaid, the said 
parties do bind themselves and their respective 
heirs, executors and administrators; and they 
hereby agree to pay, upon failure to perform the 
~amc, ihe sum of 
which they hereby fix and settle as liquidated 
damages therefor. 

Ix "\Vrr ESS vVHEREOF, the said parties have 
hereunt o interchangeably set their hands and 
.·0als the day and year first above mentioned. 

RIALTO REALTY CO:M:PA ry, Inc. 

By Benjamin Harrison Pres 
President. 

Benjamin Harrison 

~ig-ned, Sealed and Delivered 
in the pr esence of 

"\Yi1liam N. Becker, 

Attest 
Ha rry D. Hershenson 

(s1•:.\L) Secretary. 

AGREE1\1E T 
for the 

Sale of Property. 

Ri alto Realty Company, Inc. 
a corporation of ew Jersey 

to 
anl Aron and Jacob \Viederhorn 

Dn tcd Decemb er 17, 1925 
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Law Offices, 
William . Becker, 
185 Iarket Street, 
Newark, New Jersey 

Exhibit C. 2. 

ABRAHAM 1. HERMAN 
COUNSELLOR AT LAW 

308 ::Main Street 
ORANGE, N. J. 

TELEPHONE 9190 

Janua ry 28, 1926. 
William N. B ecker, Esq., 

2 o 185 :Market St., 
ewark, . J. 

Dear Sir: 

Please be advi ed that I represent 1\fr. Sol 
Aron and :Mr. Jacob "\Viederhorn, who have en-
tered into a contract with the Rialto Realt y 
Company, dated December 17, 1925, to purcha se 
the property at 22 Rowe Street, East Oran ge, 

. J. I have been instructed to have the title 
30 ready by February 1, but find it impossible to do 

so, a I have not as yet received my Ab tract 
from my searcher . A 1r. ron leaves for 
Florida l\1onday afternoon for a ten day stay, I 
ask you to set the time for clos in g for February 
15, subject, however, to the abstract of title 
being clear . 
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"\Vill you kindly acknowledge receipt and advise 
me whether the date is satisfactory. 

Yours very truly, 
A. l\L FIE Rl\IAN" 

II:G 

Exhibit C. 3. 

ABRAHAM 1\1. HER11AN 
COUNSELLOR AT LAW 

308 Main Street 
ORAN GE, • J. 

TELEPHONE 9190 

February 26, 1926. 
"\Yilliam . Becker, Esq., 
1 j ~Iarket St., 
~cwark, . J. 

Dear Sir: 

10 

20 

\Yill you please advise me by return mai1 
what your clients intend to do about the con-
n?>·ance of property to fr . Sol Aron and 1Ir. 
,Jacob "\Viederhorn . (As I informed you yesterday 
when I made you a tender of th e purchase pric e 
of the said property, my clients could not accept 
the deed unless the re trictions were removed. As :JO 
your clients evidently cannot convey according 
to their contract, my clients have elected to re-
~rinc1 the contract.) 

"\Ve expect to hold the Rialto Realty Co., and 
Mr. Benjamin Harrison, both par ties to the con-
tn1ct, strictly accountable for all damages caused 
hy the breach of thi contract. "\Vill you please 
advi e me by return mail whether we can expect 
to come to some settlement as to the rct urn of on r 
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money and expenses ; otherwise I am instru cted 
to take whatever steps are nece sary to best 
protect the interests of my clients. 

Yours very truly, 
II:G ABRAHA~1 ~1. HER11A ,. r 

Exhibit D. 4. 

THrs INDENTURE, Made the Fifteenth day of 
February in the year of our Lord One Thou sand 
I ine Hundred and Twenty Six. 

BET"WEEN Rialto Realty Company, Inc. a cor-
poration duly organized and existing under and 
by virtue of the laws of the State of New Jer sey 

20 having its principal office in the City of Newa rk, 
County of Essex and State of ew Jersey of the 
first part, 

AND Jacob Wieder horn of the City of Ea st 
Orange in the County of Essex and State of cw 
.Jersey of the second part; 

WrTNESSETH, That the said party of the first 
part, for and in consideration of One Dollar and 
other good and valuable considerations lawf ul 

30 money of the United States of America, to the 
Corporation aforesaid well and truly paid by 
the said party of the second part, at or befor e 
the sealing and delivery of these presents, the r e-
ceipt whereof is hereby acknowledged and the 
said party of the first part being therewith full y 
, atisfied, contented and paid, has given, grant ed, 
bargained, sold, aliened, remised, released, en-
f eoffed, conveyed and confirmed and by the se 
presents does give, grant, bargain, . ell, alien, r e-
mise, release, enf eoff, convey and confirm to the 
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aid part y of the second part, and to his heirs 
and as igns, forever, ALL that certain tract or 
parcel of land and premises, hereinafter par -
ticularly described, situate, lying and being in 
the City of East Orange, County of Essex and 
State of New Jersey. 
K~o\vN and designated as lots numbered three 10 
and four, Block 180 B as laid down on a map en-
titled '' 1Ia p of Ampere Section of property of 
the East Orange and Ampere Land Company, in 
the City of East Orange, County of Essex, New 
Jersey, dated October 11th 1909, made by William 
H. V. Reimer, C. E. and filed Jan. 11th 1910 in 
the office of the Register of the County of 
E ex, more particularly described as follows: 

BEGIXNI "G at a point on the northerly side of 
20 Rowe Str eet, therein distant fifty feet and five 

hundredt hs of a foot westerly from a point 
formed by the intersection of the same with the 
westerly line of e-,vfield Street, and from thence 
running (1) Westerly along said side of Rowe 
Street, fifty feet and five hundredths of a foot to 
a point distant one hundred feet and ten hun-
dredths feet easterly from Ampere Parkway; 
thence (2) ortherly and parallel with said 
Park way seventy 'eight feet and thirty five hun-
dredths of a foot; thence (3) Easterly and at 
right angles to ewfield Street, fifty feet; thence 
( 4-) Southerly parallel ·with the second course 
t>ighty feet and forty seven hundredths of a foot 
to aid northerly side of Rowe Street and the 
plncc of BEGINNI a. 

BEING the same premise conveyed to the party 
of the first part by deed dated September 30th 
1!)2:5, and recorded in the Essex County Regis-
tcr 's Office in Book R-72 Page 569. 
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SUBJECT to a first mortgage held by the Seneca 
Building & Loan Association in the nominal sum 
of Twelve Thousand ($12,000.00) Dollar , also 
subject to monthly tenancies. 

SUBJECT to restriction s and Zoning Ordinan ces 
on record, if any. 

ToGETHER with all and singular the tenem ents, 
hereditaments and appurtenances thereunto be-
longing, or in anywise appertaining, and the re-
version and reversions, remainder and rema m-
der . , rents, i ues and profits thereof. 

AND ALSO all the estate, right, title, inter est, 
property, possession, claim and demand what -
soever, as well in la\v as in equity, of the said 
party of the first part, of, in or to the above de-
scribed premises, and every part and parc el 
thereof, with the appurtenances. 

To HAVE AND TO HoLD all and singular, the 
above mentioned and described premises, to-
gether with the appurtenances, unto the said 
party of the second part, his heirs and assign s, 
to own proper use, benefit and behoof for-
ever. 

A D the said party of the first part for it self, 
its successors in office or assigns does covenant, 
grant and agr ee, to and with the aid party of 
the second part, his heirs and assigns, that the 
said party of the first part at the time of the 
sealing and deli very of these presents, was law-
fully seized in it own right of a good, absolut e, 
and indefea ible estate of inheritance in fee 
simple, of and in all and singular the abov e 
granted, bargained and de cribed prcmi es, with 
the appurtenances and has good 
right, full power and lawful authority to grant , 
bargain, sell and convey the same in manner and 
form afore . aid. 
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.AND that the said party of the second part, his 
heir, and assigns, shall and may at all times 
hereafte r, peaceably and quietly have, hold, use, 
occupy, possess and enjoy the above granted 
premise , and every part and parcel thereof, 
,rith the appurtenances, ·without any let, suit, 
trouble, molestation, eviction or disturbance of 
the ·aid party of the first part, its successors in 
office or assigns, or of any other person or 
pen:wn lawfully claiming or to claim the same. 

... \ND that the same now are free, clear, dis-
charged and unencumbered of and from all 
former and other grants, titles, charges, estates, 
jmlgment s, taxes, assessments and incumbrances 
of what nature and kind soever. 

~brn ALS O, that the said party of the first part 
and its successors in office or assigns, and all 
and every other per on or persons whomsoever, 
lawfully or equitably deriving any estate, right, 
title or interest of, in or to the hercinbefore 
grante d premises, by, from, under or in trust for 
it or them, shall and will at any time or times 
hereafte r, upon the reasonable request, and at the 
proper costs and charges in the law, of the said 
party of the second part, his heirs and assigns, 
make, do and execute, or cause or procure to be 
made, done or executed, all and every such 
furthe r and other lawful and reasonable acts, 
c·onyeyance and assurance in the law for the 
hetter and more effectually ve ting and confirm-
ing the premises her by intended to be granted, 
in and to the said party of the second part, his 
heirs and assigns forever, as by the said party 
of the , econd part, his heir or assigns, or 
romL el learned in the law, shall be reasonably 
nckised or r equired. 
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AND the said party of the first part, its suc-
cessors in office or assigns, the above descri bed 
and hereby granted and released premises, and 
every part and parcel thereof, with the app ur-
tenances, unto the said party of the second part , 

10 his heirs and assigns, against the said party of 
the first part, and its successors in office or as-
signs, and against all and every person or per sons 
whomsoever, lawfully claiming or to claim the 
same, SHALL AND WILL w AnRANT and by these 
presents FOREVER DEFE D. 

IN WITNESS WHEREOF, the said party of the 
first part hath caused its corporate Seal to be 
hereto affixed and attested by its Secretary, and 
these presents to be signed by its President, the 

~O day and year first above written. 

30 

40 

RIALTO REALTY COMPA Y, Inc. 

Benjamin Harrison 
President 

SIGNED, SEALED AND DELIVERED 
IN THE PRESENCE OF 

(sEAL) William N. Becker 

Attest: 
Harry D. Hershenson 

Secretary 

E.rl1ibit C. 4. 

8TATE OF NEW JERSEY, 
CouNTY OF EssEx 
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} ss. 

BE rT REMEMBERED That on this Fifteenth day 
of Febr uary in the year of our Lord One Thou-
. and Nine Hundred and Twenty Six, before me, 
the subscriber, a Master in Chancery of New 
Jersey personally appeared Harry D. Hershen-
son who, being by me duly sworn on his oath, 
sars that he is the Secretary of the Rialto Realty 
C~mpany, Inc. the grantor named in the within 
in:trument ; that Benjamin Harrison is the Presi-
dent of said corporation; that deponent well 
knows the corporate seal of said corporation; 
and the seal affixed to said Instrument is such 
corporate seal and was thereto affixed, and said 
Instrume nt signed and delivered by said 
President , as and for his voluntary act and deed 
nncl a and for the voluntary act and deed of said 
corporat ion, in presence of deponent, who there-
upon subscribed his name thereto as witness. 

HARRY D. HERSHENSON 

Sworn and subscribed before me, 
at Newark the date aforesaid 

William N. Becker 
1L C. C. of N. J. 

DEED 
Rialto Realty Company, Inc. 

To 
Jac ob Wiederhorn 
Dated February 15, 1926 
Received in the 
Count y of 

Office of the 
on the day 
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of 
o'clock, in the 
in Book 

A. D., 19 , at 
noon, and Recorded 

of DEEDS for said 
County, on page 

Return to 
William N. Becker, 
185 Market Street, 

ewark, N. J. 

Exhibit D. 1. 

ABRAHA 1 :M. HERMAN 
COUNSELLOR AT LAW 

308 Main Street 
ORANGE, N. J. 

TELEPHO E 9190 

February 9, 1926. 

William 1\1. Becker, Esq., 
185 :Market Street, 
Newark, N. J. 

Re : Rialto Realty Co. to Soul Aron & 
Wiederhorn. 

Dear :Mr. Becker: 

I find it impossible to close title in the above 
matter before February 15th, I will be ready any-
time on that day suitable to you. 

I have just received my abstract of title and 
the following question has been raised: "Were 
grantors in S-24-23 and T-18-525 all the heirs at 
law of Daniel Evertz 1" Is it possible to get an 
affidavit from anyone of the children of Danie] 
Evertz, so this point might be cleared. 
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I will also call your attention to a restric-
tion in Book Y-64 page 593. I have not had a 
chance to take this restriction up with my clients 
so I can not tell whether they will raise any 
serious objection to it. 

Very truly yours, 
A. M. HERMAN. 

AH:B 
Don't apply-

Exhibit D. 2. 

ABRAHAM M. HERMAN 
COUNSELLOR AT LA w 

308 Main Street 
ORANGE, N. J. 

TELEPHONE 9190 

February 17, 1926. 

'\Villiam N. Becker, Esq., 
185 Market St., 
X ewark, N. J. 

Dear Sir: 

J{y clients, Mr. Sol Aron and Mr. Jacob Wie-
dPrhorn are ready to close title of the premises 
known as 22-24 Rowe Street, East Orange, in 
accordance with the contract dated December 
17, 1925. We will call at your office at three 
o 'rlock Tuesday, February 23, prepared to close 
title in accordance with the terms and conditions 
of the contract. It must be understood that time 
i~ of the essence of this agreement to postpone 
1hP elate of clo ing. 
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Will you please advise whether this arra nge-
ment is satisfactory, and oblige 

H:G 

Your very truly, 

ABRAHAM : M. HERMA N. 

Exhibit D. 3. 

Postmarked: 
Orange, N. J. 

Feb. 23, 1926, 8 P. M. 

ABRAHAM M. HERMAN 
COUNSELLOR AT LA w 

2 o 308 Main Street 

30 

ORANGE, N. J. 

William N. Becker, Esq., 
185 Market St., 

Newark, N. J. 

Exhibit D. 3. 

ABRAHAM M. HERMAN 
COUNSELLOR AT "LA w 

308 Main Street 
ORANGE, N. J . 

TELEPHONE 9190 

February 23, 1926. 
William N. Becker, Esq., 
185 Market St., 

ewark, N. J. 

Dear Sir: 

40 I have your letter of February 19, setting a 
date of closing for the premises known as 22-24 
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Rowe Stree t, East Orange, from the ~ialto Realty 
Co., to Sol Aron and Jacob Wieder horn, in ac-
cordance with the terms of the contract dated 
December 17, 1925. This is satisfactory to my 
clients, and we will be there at three o'clock on 
Thursday afternoon prepared to take title in ac-
cordance with the terms of the contract afore- 10 
said. 

I wish to call your attention again to the re-
strictions of record as set forth in Book Y 64 of 
Deeds for Essex County page 593. I trust that 
"ame will be cleared before we are ready to close. 

Yours very truly, 

ABRAHAM M. HERMAN. 
H:G 
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OPINION OF VICE-CHANCELLOR. 

Filed February 19, 1927. 

IN CHANCERY OF NEW JERSEY. 

10 Betwe en 

SAUL AnoN, et al., 
Complainants, 

and 

RIALTO REALTY CoMPA Y, 
et al., 

Def end ants. 

On Bill, &c. 

On Final 
Hearing. 
Conclusions. 

20 Mr. Abraham M. Herman for complainants. 

30 

40 

Mr. Michael Estrin and Mr. William . Becker 
for defendants. 

BERRY, V.-C. 

This bill is filed by the vendces under a con-
tract of sale of lands against the vendors and 
seek to impress a lien on the lands in questi on 
for the down money and search fees on the 
ground that the contract provides for a convey-
ance clear of all encumbrances and that an ex-
~mination of the title showed the premises sub-
Ject to certain building restrictions which have 
not been removed. It is admitted by the defen d-
ants that these restrictions are an encumbran ce 
on the land, and would warrant a resci sion of the 
contract except for the fact that the condition of 
the contract providing for a conveyance clear of 
encumbrance, so far as violated by these restri c-
tions, has been waived by the complainants. 
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The defendant , the vendors, filed a counter-
claim asking for the specific performance of the 
contract on the ground that they were ready, will-
ing and able to perform in accordance with the 
terms of the contract, except for the restrictions, 
and that these restrictions wel'e waived by the 
purcha er s. At the final hearing it was ad-
mitted by all parties that there was but a single 
question of fact to be submitted to the Court for 
decision; nam ely, that of waiver of the building 
restrictio ns, and the case was tried on this theory. 

The facts as I find them from the testimony are 
as follows : The contract of sale was dated De-
eember 17, 1925, and provided for settlement on 
February 1, 1925. On January 28th, 1Ir. Her-
man, who was acting for the complainants, the 
vendees, wrote to ivll'. Becker, who represented 
the vendor s, asking for an extension of the time 
fur ettlement until February 15th. There ap-
pears to have been no written reply to that letter, 
at least none was offered in evidence. Under 
(late of February 9, 1925, 1:r. Herman wrote to 
..\Ir. Becker advising him that it would be impos-
·ible for him to close title before February 15th, 
hut that he would be ready on that date. In that 
letter he called attention to the building restric-
tion , in question and said, '' I have not had a 
chance to take this restriction up with my clients 
so I cannot tell whether or not they will raise any 
~erious objection to it.'' After the receipt of 
thi~ lett er ~Ir. Becker called n1r. Herman on the 
telephone and had a conversation with him with 
re~pect to the building restrictions and other 
title exception s mentioned in the letter. :Mr. 
Herman then, in effect, told Mr. Becker that no 
objection would be made to the restrictions and 
.\lr. Becker at that time made a note on the 
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ma:"gin of the letter opposite the paragraph re-
ferring to them, ''Don't apply.'' As a conse-
quence of this conversation Mr. Becker paid no 
further attention to these restrictions. Subse-
quent negotiations between the attorneys of the 
respective parties resulted in a further post-
ponement of the day of settlement to February 
23rd and by agreement time was then made of the 
essence of the contract. Ir. Aron, one of the 
vendces, was then in Florida, but he had fully 
authorized his partner, J\fr. Wiederhorn, to act 
for him. Complainant's solicitor instructed de-
fendant's solicitor to prepare the deed in favor 
of Wiederhorn alone. On February 23rd all 
parties except ~fr. Aron met at ~1r. Becker's 
office for the purpose of closing title. The deed 
prepared and executed in accordance with the 
instructions of complainant's solicitor was pro-
duced and what immediately followed is best 
tated by fr. Becker in his testimony, which was 

uncontradicted, and which is as follows: 

'' As soon as Mr. Herman came in I said, 
' ow, it is definitely understood there is no 
question of restrictions f' He said, 'Cer-
tainly.' I said, 'Well, here is the deed.' He 
took the deed that I had prepared, which 
was signed on the fifteenth, the day originally 
set for closing of title and postponed it-the 
original date was February 1st. He ex-
amined the deed, approved of it, and said 
it was perfectly satisfactory, and he aske,tl 
Mr. Wiederhorn for a certified check and l\Ir. 
Wiederhorn handed him a certified check, 
and he put the certified check on top of the 
deed and laid them aside. He said, 'Now, 
let us go into . the figures of co ·t.' I gave 
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him a yellow pa,per with a memorandum on 
it and I drew up one myself, and I have got 

' . t " here a copy of the figures that we went 1n o. 

During the course of the adjustment calcula-
tion a question arose involving a half month's 
rent of one of the tenants, which resulted in an 
impasse. Mr. Wiederhorn then suggested a 
postponement of settlement for two days in 
order to give him an opportunity to consult Mr. 
Aron about this question of rent and an adjourn-
ment was taken accordingly. o other question 
respecting. the title was raised at this meeting. 
The following day :Mr. Becker received from 
)Ir. Herman the following letter: 

'' Abraham M. Herman 
Counsellor at Law 
308 Main Street 

Orange, N. J. 
Telephone 9190 

February 23, 1926. 
,villiam N. Becker, Esq. 
185 :Market Street, 
Newark, . J. 
Dear Sir: 

I have your letter of February 19, setting 
a date of closing for the premises known as 
22-24 Rowe Street, East Orange, from the 
Rialto Realty Co. to Sol Aron and Jacob 
\Viederhorn in accordance with the terms of ' the contract dated December 17, 1925. This 
is atisfactory to my clients, and we will be 
there at three o'clock on Thursday afternoon 
prepared to take title in accordance with the 
terms of the contract aforesaid. 
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I wish to call your attention again to the 
restrictions of record as set forth in Book 
Y-64 of Deeds for E ssex County, pa ge 593. 
I trust that same will be cleared bef ore we 
ar e ready to close. 

Yours very truly, 

H -G. ABRAHAI\1 L HERI\IA 1 ." 

The envelope containing this letter, which was 
also introduced in evidence, was postma rked 
February 23, 1926, 8 P. M. This was th e eve-
ning of the day of the meeting which result ed in 
an impass e. On Februar y 26, 1926, Mr. H erman 
wrote to :Mr. Becker advising him that his clients 
elected to rescind the contract on account of the 
restri ctions and informed him that both of the 
defendants would be held strictly accountabl e in 
damages for breach of the contract. 

The deed which was prepared for tender con-
tained a provision that the conveyance was '' sub-
ject to restrictions and zoning ordinances on rec-
ord, if any.'' The building now constructed on 
the land in question does not violate the buildi ng 
restric tions, and they expire by th eir own limita-
tion in 1928. 

The complainants rely mainly ou the case of 
Goldstein v. Erlich, 96 . J. Eq. 52, in suppor t 
of their cont ention that they had a right to re-
scind any time before final settlement, claimi ng 
the right to change their minds with respect to 
the restrictions on the authority of that case. 
':l1here Vice-Chancellor Backes sa1.d: 

'' There were negotiations, and it wa . ar-
ranged that the complainant would t2'. :e ti tle 
upou the defendant giving an indemni ty 
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bond. The complainant claims that the de-
fendants refused to give the bond, while the 
defendants insist that the complainant re-
fused to take it. I need not decide this issue 
of fa ct . The complainant was entitled to 
the property according to the terms of the 
contr act. He was not bound to take the 10 
bond. If he, in fact, consented to take it in 
lieu of a good title, he had the right to 
change his mind. ' ' 

This language is seized upon in support of the 
complainant s ' contention, but I do not understand 
that case to decide the point here in issue at all. 
The quest ion of waiver was not there involved. 
·what was involved was a new contract in sub-
stitutio n of the original, and the new contract 
was without any consideration. Of course, the 20 
parties had a right to stand on the real contract. 
Here no new or substituted contract is involved; 
there is merely a question of the waiver of one of 
the conditions of a contract. 

Pract ically all other authorities cited by both 
complainants and defendants involved the ques-
tion of estoppel and not of waiver. While the 
terms estoppel and waiver have been frequently 
and loosely used interchangeably, they are not 
convertible terms. 27 R. C. L. 905. "Waiver" 3 0 
is the voluntary relinquishment of a known right, 
\\'hile '' estoppel'' consists of a preclusion which 
in law prohibits a party from alleging or denying 
a fact in consequence of his own previous act, 
averment or denial. Gilbert v . Globe Insurance 
Co., 91 Oregon 59; 17 4 Pac. Rep. 1161 ; 3 A. L. 
R. 205. There is a further distinction and that 
i. with r espect to the right to lift the ban of a 
waiver or estoppel. Where a party relinquishes 
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a h10wn right awarded him by contract he can 
not, without the consent of his advers'ar y re-
c_laim it. But the ban of an estoppel ma; be 
lifted by the party again st whom it wa~ invoked 
by giving the proper notice. IBID. 

. "To make out a case of waiver of a legal 
right, there must be a clear, unequivo cal 
and decisive act of the party showing such 
a p~rpose or acts amounting to an estop pel 
on his part. A waiver, to be operative, mu t 
be supported by an agre ement founded on a 
valuable consideration, or the act relied on as 
a waiver must be such as to estop a pa rty 
from insisting on performance of th~ con-
tract or forfeiture of the condition.'' 27 
R. C. L. 909-10, Title """\Vaiver." 

See also Maier v. lValla ce, 211 Mo. App eals 
454; 244 S. W. Rep. 945. 

At the conclusion of the hearing in this cause 
I announced that in my judgment the compla in-
ants had waived the que tion as to buildino- re-
strictions and that I would advise a decre: for 
the defendants on their counter-claim. Com-
plainant's solicitor then requested permission to 

· file a brief pending the submission of form of 
decree. Both sides have now filed briefs, and I 
am of the same opinion still. But a further ex-
amination of the testimony and exhibits in thi s 
cause leads me to suggest another reason for ad-
vising a decree for the defendants on their 
counter-claim. 11here would seem to be no diffi-
culty in spelling out a con ideration for the 
waiver of the building restrictions, as, apparent -
ly, there was considerable give and take on both 
sides of this controversy. For in stanrc, fever al 
exten ions of time for settlement were grant ed 
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by the defendants to the complainants and these 
extensions may have afforded the consideration 
for the waiver; but aside from that, there is, in 
my judgment, sufficient here to work an estoppel. 

It has been held that a party to a written con-
tract who has by some affirmative action led the 
other pa rty to believe and act on that belief, that 
he will not be held to a strict performance of 
the coYenanis, will be estopped in equity from re-
quiring a strict performance of that covenant. 
·w one ll v. Forsythe, 141 Ill. 22, 30 . E. 673. 
Beeker v . Becker, 250 Ill. 117, 95 N. E. 70. As 
abo\·e indicated, the restrictions here in question 
were of small import. They were against fac-
tory construction. The lands here had already 
been built upon and the restrictions had not been 
,·iolated. The restrictions will expire by their 
own limitation within a short period. If the 
nmdees had not led the vendors to believe that 
tlwre would be no objection because of these 
building restrictions, it is quite concei,·able that 
the vendors might have had them removed prior 
to settlement. But from the date of the tele-
phone conversation following the letter of Feb-
rnary 9th, which has already been referred to, 
there was never any suggestion or intimation by 
the vendees that they objected in the slightest de-
gree to these restrictions, and this attitude con-
tinued right up to the time the dispute arose re-
~peC'iing the rents. At that time the deed pre-
1rnrcd in accordance with the directions of the 
vendors through their attorney had been sub-
mitted to and approved by him. After the ven-
dor's vigilance was disarmed by what was at 
IL•ast an apparent waiver, this Court would be-
eomc a party to a fraud to permit con1plainants 
to profit by their dereption. ndcr these cir-
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cumstances, I conceive it to be my duty to advise 
a decree for specific performance. It is quite 
apparent that the building restriction was :finally 
seized upon as an excuse and not as a reason for 
non-performance. 

10 Heard January 10, 1927. 
Submitted January 25, 1927. 

Decided February 11, 1927. 
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TAXED BILL OF COSTS. 
Filed April 22, 1927. 

IN CHA CERY OF NEW JERSEY. 

Between 
SAUL ARON, et als., 

Complainants, 

and 

Hr.\LTO REALTY COMPANY, 

et als., 
Defendants. 

CosTs oF DEFENDANT. 
S & C Ch Clk. Als 

Rct. fee for Sol. & coun-
sel ............. . • • • • 4.00 

Drnwg and eng. ansvver & 
C'. C. . ..........•.•... 11.40 

Filg answer and counter-
claim ...... , ........ . .06 

Drawg. eng . and :fl.lg. rep-
lication ............. . .60 .06 

Counsel on hearing .... . 4.00 
Dra,,·g. & eng. costs ... . .80 
rraxg. and :fl.lg. costs and 

copy ................ . .70 

20.80 .82 
r1 axocl at $21.62 as be-

tween sol. and client .82 

$21.62 
.... \pril 22, 1927. 

r_rIIOMAS BARBER, 

Clerk. 
.... \ true copy. 

W. N. Becker. 
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FINAL DECREE . 

Filed May 17, 1927. 

IN CHANCERY OF EW JERSEY. 

10 Between 

SoL ARo and JACOB WIEDER-
HORN, 

Complainants, 

and 

RIALTO REALTY Co., INc., a 
corporation of New Jersey, 

Def endant. 

On Bill, etc. 
Decree for 
Specific Per-
formanc e. 

This cause c·oming on to be heard in the pr es-
ence of Abraham M. Herman, solicitor of com-
plainants, and William N. Becker, solicitor, and 
Michael Estrin, of counsel of the defendant, the 
Court having examined the pleadings and havin g 
taken proofs orally and in open court and heard 
and considered the arguments of counsel ther e-
on; and it appearing to the satisfaction of the 
Court, that the defendant, Rialto Realty Co., In c., 

30 a corporation of New Jersey ·were, on the 17th 
day of December, 1925, eized in fee simple of 
all that certain lot, tract or parcel of land and 
premises situate, lying and being in the City of 
East Orange, County of Essex and State of cw 
Jersey. 

BEING known and designated as lots num-
bered Three and Four, Block 180 B as laid 
down on a map entitled "Map of Amper e 
Land Company, in the City of East Orange, 

40 County of Essex and State of New Jersey, 
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dated Oct. 11, 1909, made by William H. V. 
Reimer, C. E. and filed Jan. 11, 1910, in the 
office of the Register. of the County of Es-
sex,'' more particularly described as fol-
lows: 

BEGINNING at a point on the northerly side 
of RmYe street, therein distant fifty feet and 
five hundredths of a foot westerly from a 
point formed by the intersection of the same 
with the westerly line of Newfield street, 
and from thence running (1) Westerly along 
aid side of Rowe street, fifty feet and five 

hundredths of a foot to a point distant one 
hundred feet and ten hundredths of a foot 
easterly from Ampere Parkway, thence (2) 
Northerly and parallel with said Parkway 
seventy eight feet and thirty five hundredths 
of a foot; thence (3) Easterly and at right 
angles to Newfield street, fifty feet; thence 
( 4) outherly parallel with the second course 
eighty feet and forty seven hundre 1ths of a 
foot to said northerly side of Rowe street 
and the place of BEGI I G. 

That on the 17th day of December, 1925, the 
. aid complainants, Saul Aron and Jacob Wieder-
horn, entered into an agreement in writing with 
the defendant, Rialto Realty Co., Inc., wherein 
nnc1 whereby said defendants agreed to convey 
the said lands and premises by Deed of War-
ranty, on or before the 1st day of February, 
1926, to the said Saul Aron and ,Jacob "\Vieder-
horn, and that said Saul Aron and Jacob Wieder-
horn agreed to pay therefor the sum of Sixteen 
Thousand Five IIundred ($16,500.00) Dollars, by 
the payment of One Thousand ($1,000.00) Dol-
lars, which was paid at the execution of said 
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agreement, by taking the premi es subject to a 
first morto-age lien upon said premises held by 
the Seneca Building and Loan Associatio n of 

ewark, ew .J er . cy, in the sum of Tw elYe 
Thousand ($12,000.00) Dollar s, and by the pay-
ment of the r emaind er of the purchase price upon 
the delivery of said Deed by payment of Th ree 
Thousand Fiv e Hundred ($3,500.00) Dollar s in 
ca . h, including the withdrawal value of the back 
share of the Seneca Building and Loan A socia-
tion of ewark and also including all appor tion-
ment ; th e said title to be pas ed on the 1st day 
of February, 1926. 

And it further appearing to the satisfactio n of 
the Court, that the said complainants have re-
fused and failed to perform the said agreem ent 
on their part, and that the defendant has always 
been and is still ready and \Yilling in all thing s to 
comply with the terms of the said agreement on 
its part, subject to the re trictions of record and 
the zoning ordinance which ·were waived by the 
complainants; and the Court being of the opini on 
that the defendant is entitled to the specific per-
formance of the aforesaid agreem ent a pra yed 
for by it in its counter-claim filed therein, subj ect 
to the zoning laws and restrictions of record. 

And it is on this 17th day of l\1ay ORDERED, 
ADJUDGED and DECREED that the aid agreem ent 
he in all things pecifically performed by the 
said complainants, and that the said complainan t. 
on the 17th day of June, at the hour of ten o'clo ck 
in the forenoon, at the office of "\Villiam r 

Becker, 17 Academy street, in the City of Newa rk, 
County of E sex and State of ew J er ey, pay 
to the said defendant the sum of rrhree Thou arnl 
Xine Hundred and Eighty-three Doilar ' and 
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Seventy-nine ($3,983.79) cents, which sum rep-
resent the amount of money due to the defendant 
after apportionments made as of the 1st day of 
Fehrua ry, 1926, and in addition thereto the sum 
of One Thousand One Hundred and Twenty-six 
Dollar and Seventy-four ($1,126.74) cents, which 
rcprc ent s the additional sum due after appor-
tionments made from the said first day of Feb-
ruary, 1926, to the seventeenth day of May, 
1927, together with the taxed co ts of thi suit 
a here inafter allowed, and at the same time and 
place upon the delivery by said defendant, Rialto 
Realty Co., Inc., to said complainant, Jacob 
"\Yie<lerhorn of the "\Varranty Deed dated the 15th 
day of February, 1926, which was duly executed 
and ackno-wledged by the said defendant convey-
ing to the said Jacob Wieder horn the aid lands 
and pr emises in fee, subject to restriction of 
r('c·ord and zoning ordinance , and subject to the 
lien of the mortgage held by the Seneca Building 
and Loan Association. 

It is further ORDERED, ADJUDGED and DECREED, 
that if, at the time and place hereinbefore men-
tioned, the said complainants shall fail or neglect 
to pay the said sums of Three Thousand inc 
Hundr ed Eighty-three Dollars and Seventy-nine 
( :3,9 3.79) cents ,vith intere t a hereinbcfore 
mentioned, plus the um of One Thousand, One 
Hundre d and rr-wenty- ix Dollars and Seventy-
f'onr ($1,126.74) cents, together ·with aid taxed 
eo. ts a hereinbefore mentioned, upon the tender 
of said Deed, the aforesaid , um of Five Thou -
sand, One IIundred Ten Dollars and Fifty-three 
($~,110.33) cent with intere t a aforesaid to-
gether with the taxed costs of this suit as herein-
hefore mentioned, hall be and become and are 
hereby impressed as a lien upon the said land · 
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and premises in fee of the said complainants to 
the end, that said lands and premises may be 
.sold, pursuant to law, and under the direction of 
this Court satisfy such lien, and that in case a 
deficiency should arise upon such sale, the said 
complainants may be ordered by this Cour t to 

l O pay for such deficiency. 
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It is further ordered that the said complaina nts 
pay to the said defendant the costs of this suit 
to be taxed, including a counsel fee of Three 
Hundred Dollars which is hereby allowed to said 
defendant. 

It is further ordered that true, but uncer ti-
fied copies of this decree and of said taxed costs 
be served on the solicitor of said defendant with-
in three days from the date hereof. 
Respectfully advised, 

MAJ" A LEON BERRY' 

V.-C. 
A true copy. 

WILLIAM N. BECKER. 
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NOTICE OF APPEAL . . 

Filed June 3, 1927 . 

IN CHA CERY OF NEW JERSEY. 

Between 

Sm, AR ON and JACOB WrnnER-
HORN, 

Complainants, 

and 

RrALT O REALTY Co., a corpora-
tion of New Jersey, 

Defendants. 

On Bill, &c. 

Noti ce of 
App eal. 

The complainants Sol Aron and Jacob Wieder-
horn appeal from the final decree made by the 
Chancellor in the above-entitled cause on May 17, 
1927, on the advice of Vice-Chancellor Maja L. 
Berry, and from the whole and every part there-
of, to the Court of Errors and Appeals in tho 
last resort in all causes. 

Dated June 1, 1927. 

ABRAHAM M:. HERMAN, 

Solicitor for and of Counsel with Complainants. 

I conceive there is good cause for appeal in 
the above-entitled cause. 

ABRAHAM 11. HERMAN, 
Of Counsel with Complainants. 
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PETITION OF APPEAL. 

Filed June 18, 1927. 

NEW JERSEY COURT OF ERRORS 
A D APPEALS. 

SoL ARON and J Aeon "'\V IEDEn-
IIOR , 

Complainants-Appellants, 

vs. 

RIALTO REALTY CoMPA Y, INc., 
a corporation of 1 ew Jersey, 
and BENJAMIN HARRISON 

J 

Def endants-Appellees. 

On Appeal 
from the 
Coitrt of 
Chancery. 

Petition 
of Appeal. 

Petitioners Sol Aron and Jacob Wieder horn 
the appellants in the above-entitled matter re~ 
spectfully show that: ' 

1. Petitioners find themselves aggrieved by 
the fi~al decree made in the Court of Chancery 
by His Honor Edwin Robert Walker, Chancellor 
0;. the State of ew Jersey, upon the advice of 
\ 1ce-C_hancellor ~aja L. Berry, dated :May 17, 
1927, 111 a certain cause in the said Court of 
C~ancery, wherein the said Sol Aron and Jacob 
Wiederhorn are complainants, and the said Rialto 
Realty Company, Inc., and Benjamin Harriso n 
were defendants, in this respect, to wit: 

That the said decree adjudges that the sai<l 
Sol Aron and Jacob Wiederhorn specifically per -
form a certain agreement dated Decemb~r 17 
1925, subject however, to restrictions of record 
and zoning ordinances; and that the sFJid Sol 

4 0 
Aron and Jacob Wieder horn pay the said Rialto 
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Realty Company, Inc., the sum of $3,983.79, and 
an additional sum of $1,126.74, and appeals from 
the decree of the Chancellor, which decrees as 
aforesaid, upon the ground that the same is er-
roneous in that: 

1. It is against the weight of evidence. 

2. It imposes upon these complainants an en-
tirely new agreement, by specifically decreeing 
that these complainants purchase property sub-
jcd to restrictions of record and zoning onli -
nances, although said terms are not in the agre e-
ment. 

3. It does not dispose of the suit of these 
complainants asking for rescission of the contract 
and return of the down money. 

4. It does not adjudge that these complainants 
be entitle d to the return of the down money and 
the counsel fee, and that these complainants 
were entitled, as a matter of law to the re turn 
of the down money and of the search fees and ex-
pense. 

5. The def endants-appellees did not, in their 
counter-claim, set up any waiver of restrictions 
by the complainants, and that as a matter of fact, 
it i. specifically set out tha t the defendant Rialto 
Realty Company, Inc., has always been ready, 
willing, and now tender themselves ready and 
willing to perform their part of the contract, 
according to the terms thereof. 

6. It is based upon the conclusion of the 
Chancellor that the restrictions in question, and 
admittedly on the premises, were of small im-
port, and that said conclusion is not founded 
upon any evidence, and as a matter of law, is 
erroneous and prejudicial to these appellants. 
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7. The motion for decree in favor of the com-
plainants at the end of the defendant's case on 
the counter-claim was denied. 

8. The decree is erroneous in that the plead-
ings by the defendants seek to reform the agree-
ment in question, and then seek, by a eparate 
bill in the same order, for specific performance, 
and the Court errs in decreeing specific perform-
ancc on a contract to purchase real estate where 
the marketability of the title depends on the 
·establishment of the fact, and that fact is in 
reasonable doubt. 

9. It is based on the conclusion of the Chan-
cellor that the postponement of closing of title, 
spells out a consideration for the waiver of the 
building restriction, when, as a matter of fact and 
law, defendants-appellees were not ready and 
able to convey on February 1, 1927, the date al-
leged to be set for closing, or any date since. 

10. The Court below admitted parol evidence 
to vary the terms of a written contract. 

11. It is based on the conclusion of the Court 
below, that the extension of closing of title, ·was 
sufficient consideration to work an esLoppel. 

12. It is based on the conclusion that knowl-
edge of the restrictions, and appearance at the 
office of the solicitor of dcfendants-appellees, was 
conduct sufficient to . constitute a waiver. 

13. It decrees that the complainant-appellant, 
Sol Aron, accept a deed conveying the property 
to Jacob Wieder horn, and pay the consideration 
therefor, although the evidence discloses no as-
signments from Jacob Wieder horn to Sol Aron. 

.. 
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14. Neither the complainant Jacob Wieder-
horn, or the attorney, had any authori ty, express 
or implied, to change and alter the contract to 
the prejudice of the complainant Sol Aron. 

15. It is based on the evidence that the solici-
tor of the complainants-appellants had a conver-
sation on the telephone with the solicitor of the 
drfcndants~appellees, and in effect told the solici-
tor of the defendant that no objection would be 
made to the restriction; and there is no evidence 
1hat the solicitor of the complainant had any 
authority, express or implied, to make an ar-
rangement binding on his principal. 

16. That the amount mentioned in the decree 
"'as arbitrarily settled, without evidence or op-
portunity of the complainants-appellants to ex-
amine the correctness thereof. 

Petitioners therefore pray that the said decree 
of the said Chancellor may be wholly reversed, 
·ct aside, and for nothing holden, and that the 

( 
1hancellor be instructed to decree in favor of the 

complainants, that the defendants -appellees re-
turn to the complainants-appellants the down 
money, search fee and disbursements sustained 
by the complainants-appellants; and that the 
petitioners may have such other relief of the 
premises as to this Court shall seem proper. 

ABRAHAM M. HER1fAN, 

Solicitor of Complainants-Appellants. 
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Arthur w. Croas, Law Printer, 66-67 Lafayette Street, Newark, N. J. 

New Jersey Court of Errors and Appeals 

Between 

SAUL ARoN and JACOB WIEDER-
HORN, 

Complainants-A ppeUants, 

and 

RIALTO REALTY COMPANY, a 
corporafion of New Jersey, 
and BEN.JAMIN HARRISON, 

Defendants-Appellees. 

BRIEF FOR COMPLAINANTS -APPELLANTS . 

Facts. 
This is a suit by the complainants for the re-

cision of a certain contract for the purchase of 
property, made between the complainants and the 
defendants, and the return of their deposit of 
one thousand dollars ($1,000), together with 
reasonable search fees and costs. The contract 
called for the conveyance of certain property in 
the City of East Orange, County of Essex and 
State of New Jersey, free and clear of all en-
cumbrances, except a building and loan mortgage. 
It is admitted that there are certain restrictions 
of record. 

The defendants, in their answer, deny that the 
premises were to be conveyed free from all en-
(•urn hra nces except a first 1110rtgage bcld hy tlic 
Seneca Building and Loan Association ( State 
of Case, p. 5, par. 2, answer), and further set 
up that the restrictions are not an cncnmbranee 
upon the premises mentioned in the bill of com-
plaint. As a separate defense, defendants af-
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firmatively allege that complainants were to 
accept the conveyance of the premises subject to 
restrictions and zoning ordinances of record, if 
any; and further affirmatively allege that the 
aid re trictions appearing of record are not 

encumbrances against the said premises; and 
also allege that the complainants waived the re, 
strictions of record by appearing at the office of 
the attorney of the defendants, and agreeing to 
accept the deed for said premises subject to 
restrictions appearing of record, and then allege 
that complainants refused to accept the said deed 
to said premises (State of Case, pp. 6-7, pars. 
3, 4, 5). 

The defendants then allege (par. 7 of the de-
fense), that the complainants were orally in-
formed that the above described premises were to 
be conveyed subject to restrictions appearing or 
record and zoning ordinances, if any. 

Defendants then filed a counter-claim, seeking 
a reformation of the agreement, by adding there-
to ihat the premises were to be conveyed subject 
to restrictions appearing of record (State of 
Case, pp. 8, 9, 10). Defendants then filed an 
additional counter-claim, seeking specific per-
formance, and alleging that on the 1st day of 
February, 1926, between the hours of nine o'clock 
in the forenoon and five o'clock in the afternoon, 
the defendant Rialto Realty Co., duly attended 
at the office of William . Becker, 185 :Market 
sireet, .r ewark, with a warranty deed covering 
the lands and premises hereinabove referred to, 
to the said Saul Aron and Jacob Weider horn, 
duly executed and acknowledged by the defend-
ant, Rialto Realty Co., Inc., for the purpose of 
delivery of said deed to the said Saul Aron and 
Jacob "\Viederhorn, on the payment of the pur-
chase money, pursuant to the terms of the afore-

3 

aid agreement; but that the said Saul Aron and 
Jacob "\fiederhorn, did not appear at the said 
time and place. Defendants further allege that 
they have been ready and are willing to perform 
their part of the said agreement (State of Case, 
pp. 10, 11, 12, 13, 14). At the hearing, the de-
fendants agreed that the defense filed by them 
that the restrictions were not an encumbrance, 
·was not a good defense, and the defense was 
thereupon stricken out. 

Under the rule of the Equity Court, defend-
ant was then called upon to make an election as 
between its bill for reformation and its bill for 
specific performance, and chose to move its bill 
for specific performance (State of Case, p. 17). 

The Vice-Chancellor, in his decree, decreed that 
the complainants specifically perform the con-
tract, subject however, to re trictions of record 
and zoning ordinances. 

LAW. 

Complainants, Saul Aron and Jacob "\Vieder-
horn appeal. 

POINT I. 

That the decree is against the weight of the 
evidence. 

Defendants seek to prove a waiver of the 
agreement and an acceptance by the fact that 
the attorney of the complainants and one of the 
complainants appeared at the office of \Villian1 
N. Becker, attorney for the defendants, for the 
purpose of making a tender, and that the fact 
that the complainants and his attorney appeared 
at the office and entered into some figures, was 
ufficient waiver binding on the complainant, 
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Jacob V\ iederhorn, who was present at the time, 
and also upon Saul Aron, who was not present. 
It i admitted, however, that there was a di pute, 
and that the deed was not accepted. It is also ad-
mitted from the correspondence, that the defend-
ants were immediately notified of the election of 
the complainants to rescind the contract unless 
the defendants could deliver according to the 
ter1ns thereof. The defendants endeavored to 
prove the meeting by the attorney of the de-
fendants and both officers of the defendant cor-
poration, though their testimony told exa ctly 
the same story, and set the time when the closing 
took place, in the morning of February 23, 1926. 
On examination, all the witnesses for the de-
fendants were positive of the fact that the meet-
ing was on the morning of February 23, 1926. 
As a matter of fact, the time for the closing, 
as shown by the correspondence, was set for 
three o'clock on Thursday, February 23, 1926, 
in the afternoon. ( See letter in evidence, Ex-
hibit D. 2, of Abraham M. Herman, dated Febru -
ary 17, 1926, and the acknowledgment of vVilliam 

. Becker, dated February 19, 1926.) The com-
plainants testified, by their attorney, that ther e 
·was a meeting, with an object of closing title, 
subject to the defendant clearing the titl e, 
·whi h defendants undertook to do, and tha t 
the complainants did not agree io accept titl e 
8ubject to the re triction ·. rrhis contenti on 
is borne out by the entire pleadings of the de-
fendants. They have insisted from the very 
first that the restrictions of record were not an 
encumbrance (see par. 5 of the answer, State of 
Case, p. 7), and further insist that the complain-
ants were to accept conveyance subject to re -
strictions and zoning ordinances of record, if 
any; and that the provisions was inadvertantly 
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01uitted ; and further as . ert that the complainant:-, 
were orally informed that the above premise 
,rere to be conveyed subject to all restrictions 
appearing of record (see Separate Defense, 
, 'ta te of Case, pp. 6-7). 

It was not in the minds of the defendants or 
in the minds of the complainants at any time 
that th<: said restrictions were waived, but it was 
rather in the 1ninds of the defendants that the 
restr ictions were, first, not an encumbran ce; and 
eeond, icere omitted fro1n the contract. Both 

grounds are entirely indefensible, and are not 
wan anted by the facts. 

H 'houkl be noted that all the correspondence 
setting the date for closing ( see Exhibit D. 1, 
Exhibit D. :2 and Exhibit D. 3), that the com-
plaimrnt s particularly called attention to the re-
strictions of record, and particularly in Exhibjt 
D. :2, i11 arranging th e date to clos e : ""'\VE "'\VILL 
l\ \LL AT YOUR OF 'FICE AT T\\ 0 0 'CLOCK: 
Tl'I 1~SDAY, FEBRUARY 21st, PREPARED 
TO CLOSE THE TITLE I ACCORDANCE 
\YITII TERl\1S AND CO.r DITIO S OF TI-IE 
l'0 XTRACT. '' 

POINT II. 

It imposes upon these complainants an entirely 
new agreement, by specifically decreeing that 
these complainants purchase property subject to 
restrictions of record and zoning ordinances, al-
though said tenns are not in the agreement. 

In the matter of Tu .rkingt on v. Zub er (K. J. 
'-l ... \d Y. Rep. lGlG), the Court of Errors and Ap -
J>cal · rPYerscd the opinion of ih e ChancPry 
Court, where specific perforn1ance was sought 
hy the complainant, complainant asserting part 
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performa nce. The Court has set down several 
definite prin cipl es, to wit: 

'' Sp ecific per forman ce will not be decreed 
unless the esse ntial term s of cont ract be 
clear ly pr oven. I t mu st be shown that the 
contract has been concluded. I f it be reason-
ably doubt ful whether the contr act was 
finall y . closed, eq_wi,ty will not interj ere by 
rjlec_reein_q a specific performance . J or wiil 
it inte rf ere where the evid ence leaves the 
agreement as t o any of its esse nti al terms in 
uncrtaint y. '' 

POINT III. 
It does not dispose of the suit of these com-

plainants asking for rescision of the contract and 
return of the down money. 

POINT IV. 

It does not adjudge that these complainants be 
entitled to the return of the down money and the 
counsel fee, and that these complainants were en-
titled, as a matter of law, to the return of the 
down money and of the search fees and expenses. 

POINT V. 

"The defendants-appellants did not , in their 
counter-claim, set up any waiver of restriction s 
by the complainants, and that as a matter of fact, 
it is specifically set out that the defendant , Rialto 
Realty Company, Inc ., has always been ready, 
willing and now tender themselves ready and 
willing to perform their part of the con tract, 
twcording to the terms thereof.'' 

The counter-cla im upon which the decree is 
based, states that the defendant was r eady, will-
ing and able to perfo rn1 in accordance with the 
terms of the cont r act ( see counter-clain1, Stat e 
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of Case, p. 15, par . 6) . The defendant, in its 
prayer for relief, asks that the complainants be 
made to specifically per form in accordance with 
the terms of the agreement (State of Case, pp . 
13-14). 

The decree ho,,Tever, imposes upon the com-
plainants-appe llees the duty of taking th is prop -
erty subject to encumb r ances, which at the trial 
the learned Vice-Chance llor deemed to have been 
waived. This decree was er r oneous under the 
pleadings cited above, which prayed for specific 
performance on a cont r act in accordance with 
its terms. 

The defendants, in their plead ing, rely entirely 
upon the fact that complainants did not appear 
at the origina l date of closing, on February 1, 
1926, between the hours of nine o'clock in the 
morning and five o'clock in the afternoon, at the 
office of "\Villiam . Becker, to close title. It has 
no1~f11'own that a deed as alleged in the counter-
claim, was prepared on February 1, 1926, nor 
has one been prepared according to the terms 
and conditions of the contrac t at any time since 
that date. It would seem therefore, incumbent 
upon the Court below to have dismissed the 
counter-claim as being without merit in that the 
defendan ts have failed to prove a prima faciC' 
( 'cl~('. 

"Relief not embraced in prayer of bill cannot 
be decreed, nor relief asked for be granted upon 
grounds not disclosed by the bill'' ( I( ocher 
Chancery Practice, p. 433) . 

"Complainant will not be pern1it ted to make 
on case by his bill and another by his proofs. 
The defendant has a right before answering, to 
be informed plainly and distinctly, by the bill 
oi' tho complainant's cause o C action. "\Yhen 
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proofs are produced the defendant is only re-
quired to meet such of the complainant's proofs 
as tend to establish the cause of action alleged 
in the bill. Any other rule would render plead-
ings useless'' (Kocher Chancery Practice, p. 
141). 

Watkins v. 11:lilligan, 37 Equity 435: "As plead-
ings do not set up those circumstances, complain-
ants are not entitled to any relief." 

Andren·. Y. Farnham, 10 Equity 9: "Complain-
ant cannot make one case by his bill, and failing 
to prove it abandon it and recover upon a dif-
ferent one established by the evidence .'' 

Rottenburgh v. Fowl, 26 Atl. 338 at 341: "De-
cision rendered in 1893 by Vice-Chancellor 
Green. General rule, relief at hearing can only 
be granted on ground set forth in bill or within 
issue of pleadings.'' 

Parsons, et al v. William Heston, et al., 11 
Equity 155: "Bill alleged that bond and mort-
gage given to Browning by lleston was fraudu-
lent; complainant couldn't prove that . Com-
plainant, if he recovers, must recover on the 
case made by his bill.'' 

Howell v. Sebring, 14 Equity 84, at pages 88-
89. Bill to set aside sale of lands made by 
executor under power of will. Grounds alleged 
(1) will didn't give power exercised (2) fraud. 
At trial attempt to prove, la ck of authority of 
Surrogate to issue loiters te tarncntary with will 
annexed, to Sebring after estate has been settled. 

Fraud alleged. Prove d sale void on ground 
that trustee was the actual purchaser, but the bill 
not having raised that issue, decree cannot be 
made on that ground, as defendant had not op-

9 

portunity to meet the charge by his answer. 
Fraud was found as a matter of fact. 

Clia11dl er v. II frv:ick, ] 1 rnquity 497 : Defense 
to for eclo nre sui t is payrnent hy execution of 
cle('d to the land according to an agreement 
1'etweeD partie:::;. Proof showed that agr eement 
hadn't hcen executed by <lefendan t s. Up on 
proofs of c·nsp c1efeuc1ant ha a good defense, hnt 
upon tlH' plcnclinp;. the complainant i, entitled to 
a decn 1c. 

POINT VI. 

"It is based upon the conclusion of the Chan-
cellor that the restrictions in question , and ad-
mittedly on the premises, were of small import, 
and that said co:nclusion is not founded upon any 
evidence, and as a matter of law, is erroneous 
and prejudi cial to these appellants." 

On page 67, State of Case, the G'ourt below 
tates in its opinion: "As above indicated, the 

restrictions here in question were of small im-
port. They were against factory construction. 
':l.1he lan<ls here had already been built upon and 
1·estricti on had not been violat ed. The building 
consisted of stores." I t is conceivable that a 
.. ubsequent purchaser n1ight object to the factory 
re triction, as it n1ight tend to limit the use of 
said buildings, and that said stores might not 
be available for light manufacturing. 

Bier v. W albau.m, 4 N. J. Adv. 251, Court of 
Errors and Appeals, the Court defined (at p. 
233) the word "encumbrance." "I 1Jncumbrance 
means a right to, or an interes t in, an estate to 
the diminution of its value. A paramount claim 
or interest resting as a charge upon land.'' This 
Court ~aid, in tlw case of Sim1Json Y. IOipst ein , 
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69 N. J. Equity 543, "the title must be such as 
to make it reasonably certain, that it will not be 
called into question in the future, so, as to sub-
ject the purchaser to the hazard of litiga tion 
with reference thereto, that is precisely the situa-
tion here, as found by the jury in the case un<ler 
review.'' 

POINT VII. 

The motion for decree in favor of the com-
plainants at the end of the defendant's case on 
the counter-claim was denied. 

At the conclusion of defendant's case, the com-
plainants moved for a decree in their favor 

' which motion was denied, as appears on page 33 
of State of Case. 

This decision ·was erroneous, as the defend-
ants had wholly failed to prove their counter-
claim, which prayed for relief according to the 
terms of the contract . 

The defendants admitted at the trial that there 
were encumbrances of record. Therefore they 
failed to prove the allegations set forth in their 
counter-claim, and the complainants were en-
titled to a decree in their favor. See authorities 
cited under Point 5. 

Defendants waived the counter-claim pertain-
ing to reformation of contract, and elected to 
seek specific performance. It was admitted by 
the defendants that the res trictions are encum-
brances upon the property. 

The motion for a decree in complainants' favor 
was erroneously denied, because of the testimony 
that th e solicitor for the complainants had waived 
the re strict ion s by parol. 

11 

The parol modification of the contract was 
inopcratiYe hccau c of the absence of authorii:-
in the solicit or to waive a condition of the con-
1 ract. (See authorities cited under Poi nt 15). 
It was also invalid as it was ma de by parol and 
is inoperative under the provisions of the Statute 
of Frauds . ( See authorities cited und er Point 
10.) 

POINT VIII. 

The decree is erroneous in that the pleadings 
by the defendants seek to reform the agreement 
in question, and then seek, by a separate bill in 
the same acti on, for specific performance, and 
the Court errs in decreeing specific performance 
bn a contract to purchase real estate where the 
marketability of the title depends on the estab-
lishment of the fact , and that fact is in reason-
able doubt. 

'' Specific performance of a contract to pur-
ehase real estate will not be decreed if the mar-
ketability of the title depends on the establish-
ment of a fact, and that fact is in reason able 
<.loubt." Doutney v. Lambie, 78 N. J. Equity 277; 
also held in Security B ond and Mortgage Co. v. 
Tr eiss, 4 Adv. Rep. 2048. 

"The principle adopted by Courts of ~quity in 
matters of specific perf orn1ance is that they wi 11 
not compel a purchaser t o take a title of which 
thc'rc is a reasonable doubt, and such doubt i: 
held to exist if the purchaser desiring to sell tlw 
lands would be adverse ly aff ected by f;Uch <loliht 
-~o ii is the uniforn1 ru]e in this State to de-
cline to decree performance where such doubt 
exists though rested on grounds merely deba-
table, but which might visit upon the purchaser 
litigation in that regard, and that, too, where at 
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law the title might in fact be declared good." 
Van Riper v. Wickersham, 77 Equity 232; Gold-
stein v. Ehrlick, 96 N. J. Eq. 52; Schiff v. Alexan-
dr>r, 130 Atl. Rep. 133; !!erring v. Esposito, 119 
Atl. Rep. 765; Dobbs v. Norcross, 24 N. J. Eq. 
;]~7; A-ohlrepp Y. Rwn, 79 r . J. Eq. 386. 

'' Encumbrance means a right to or an inter-
est in an estate to the diminution of its value. 
A paramount claim or interest resting as a 
charge upon land.'' Bier v. JValbaum, 4 N. J. 
Adv. Rep. 251. 

Dobbs v. Norcross, 24 N. J. Eq. 327 at page 
331: "He should have a title which shall ena-
ble him not only to hold his land, but to hold it 
in peace; and if he wishes to sell it, to be reason-
ably sure that no flaw or doubt will come up 
to disturb its marketable value. 

"It becomes therefore, immaterial whether the 
encroachments are extensive or only slight, and 
whether the buildings extend beyond the lines 
only a few inches or many feet, for the parties 
to a contract clearly have the right to make such 
stipulations in their contract as they see fit, so 
long as such stipualtions do not violate the law 
or public policy.'' Schiff v. Al ex ander, 3 N. J. 
:Misc. Rep. 817, at page 822. 

POINT IX. 

It is based on the conclusion of the Chancellor 
'that the postponement of closing of title spells 
out a consideration for the waiver of the building 
restrictions, when, as a matter of fact and law, 
defendants-appellees were not ready and able to 
convey on February 1, 1926, the date alleged to 
be set for closing, or any date since. 

'' There would seem to be no difficulty in spell -
ing out a consideration for the waiver of the 
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building r est rictions as, apparently, there was 
considerable give and take on both sides of this 
contro,·ersy . For instance, several extensions 
of time for settlement were granted by the de-
frnc1mtts to ihe complainants, and these exten-
. ion may lrnTe afforded the consiclrration for the 
\\'ai,·cr." Opinion, pages 66-67. 

"Adjournments from time to time of the fixed 
date and hour, for the performance of a contract 
for the sale and purchase of real estate, have no 
effect to modify the contract, except in respect 
to time for passing title, and leave it in every 
other particular in full and binding force.'' 
Green-Shrier Co. v. State R ealty & Mortgage Co., 
199 . Y. 65, 92 J. • E. 98, L. R. A. 1915 B-27. 

POINT X. 

The Court below admitted parol evidence to 
vary the terms of a written contract. 

State of Case, pages 18-19; Opinion, pages 
61-62-63: 

'' Q After that letter, vvas there any more 
correspon dence between you and Mr. fler-
man? A Yes, I called up :Mr. Herman im-
mediatP ly upon r eceip t of that lett~r, and 
took up the question of the affidavits and 
told him that could be easily secured. I-Io 
spoke about the restrictions; I to ld him 
that the building was constructed in ac-
cordanec with the restriction~, all(l his nn-
s" ·er to me was it wasn't a serious matter; 
that would be taken care of; and I there- -
fore made a notation on that letter 'don 'I 
apply' at that time. 

'' Q vVas the deed shown to him? A 
As soon as 1fr. Herman came in, I su id 
'Now, it is definitely understood that ther<• 
is no question of restrictions?' He said 
'certainlv.' I said 'Well, here is the deed.' 
He took~ the tlee<l that I prepared, which 
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was signed _on the ~5th, the day origina1ly 
set for closing of title and postponed it-
the original date was February 1. He ex 
amined the deed, approved of it, and said 
it was perfectly satisfactory, and he asked 
Mr. Wiederhorn for a certified check, and 
:Mr. Wiederhorn handed him a certified check 
and he put the certified check on top of th~ 
deed and laid them aside. He said 'now, lei 
us go into the figures of cost.' I gave him 11 
yellow paper with a memorandum on it, ancl 
I drew up one myself, and I have got hero 
a copy of the figures that we vvent in to." 

The above testimony was given great stress 
by the Court below. It is apparent that the above 
testimony is based on parol statements made by 
the solicitor for the complainants, and there-
fore inadmissible, as it tends to modify a written 
contract required to be in writing within the 
terms of the Statute of Frauds by parol. llal-
pern v. Shurlcin, 98 Equity 28, Vice-Chancellor 
Backes: '' The parol variations is within tho 
fifth section of the Statute of Frauds, which 
provides that no action shall be brought on a 
contract for the sale of land unless it, or a 
memorandum thereof be in writing.'' Comp. 
Stat. p. 2612. "A written contract for the sale 
of land, with parol modifications, will not, agains t 
objections, be enforced as modified." 25 R. C. L. 
708 and cases - . '' An executory parol agreemen t 
substituting methods of performance is within 
the statute and unenforcible." il!I alkan v. II fr,1-

ming, 82 Conn. 293; Ru cker v. Harrington, 52 l\Io. 
App. 481; Ab elle v. Munson, 18 1ich. 306." 

'' The case of contract coming within the stat-
ute of frauds is expressly excepted from the rule 
allowing merely written contracts to be varied 
by subsequent oral agreements.'' K urzner v. 
Chanin, 98 L. 38. 
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It has been held under the Statute of Frauds 
that a purchaser who in a wri tten contract stipu-
lates for a good title cannot be required to accept 
a defective title on the ground of a verbal waiver 
of the stipulation as the effect is to substitute 
an oral contract for the sale of lands which can-
not be done under the Statu te . 

A contract required to be in writing under 
the provisions of the S tat ute of Frauds cannot 
ubsequently be modified by a parol agreement. 

This would nullify the benefit otherwise derived 
under the Statute. ':l1he invalidity of the oral 
agreement modifying the written contract leaves 
the latter unaffected, and proceedings can and 
must be carried on under it. It is immaterial 
whether you add to or subtract from the original 
contract; the alteration cannot be effected be-
cause of the bar of the Statute of Frauds. Rule 
has been applied and held to prevent an oral 
modification, upon discovery that vendor could 
not give good title, to deduc t a certain sum from 
the purchase price and accept the title as it was 
found. L. R. A. 1917-B, p. 141. 

Schapp v. vVolf, Wis. Sup. Ct. 17 A. L. R. 7. 
}Iaterial condition in a contract for sale of 
. tanding timber modified by parol. 

Court said: "It is said that a contract within 
Statute of Frauds can, by an oral agreement, 
be Yalidly changed as to a material condition 
therein. This is not the law.'' 

In N otc : Broad general r ule is that a con-
tract requi red to be in writing under Statute 
of F1rauds cannot he mod ified by a snbseqnent 
oral agreement . 

~L1he plaintiff who brought the action for dam-
ages sought to excuse his non-performance of tho 
term of the contract by an oral agreement. Held: 
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Contract within Statute of Frauds cannot be 
modified by subsequent oral agreement. 50 Mo. 
App. 275-17 A. L. R., p. 21. 

Schwartzman v. Creveling, 85 Equity 402, 96 
Atl. 896. A written contract for sale of land 
cannot be reformed so as to include the terms of 
a contemporaneous verbal agreement for pur-
pose of specific performance. Parol evidence to 
vary terms is inadmissible and contravening the 
Statute of Frauds. In opinion: The policy 
of statute is to exclude testimony of that uncer-
tain character with respect to transactions within 
its provisions. It the ref ore requires the sub-
stantive parts of a contract to appear in writ-
ing. To admit parol evidence of any terms of 
contract with respect to which memorandum is 
silent would open door to the very mischief the 
statute in te nded to suppress. 

"The rule of evidence that, where par tie 
have put their contract in writing, the writt en 
contract shall be the only evidence of the 
contract as finally concluded, and that oral 
testimony of what was said or done during 
the negotiations will not be admitted either 
to contradict the ·written contract or to 
supply terms with respect to which the writ-
ing is silent, is de igned to enable parties 
to make their written contracts the only evi-
dence of their undertakings, and to pro tect 
themselves from the hazard of unc ertain 
oral tes timony with respect to their engage-
ments, and is a rule indispensabl e to the 
security of contracting parties.'' 

N awniberg v. Young, 44 N. ,J. Law 331. 

"A ·written agreement cannot be conirolle<l 
by parol evidence to the effect that a differ-
ent under standing existed.'' 

Dewees & lllf anhattcn In surance Co., 35 "N. 
J. Law 366. 

"Until a contract is reduced to writing 
and executed by the parties, it is alwa ys 
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ubject to such parol changes and mod ifica-
tions as the parties choose to mak e; but 
after it is put into writing and executed by 
the parties, the wri ting itself, in the absence 
of fraud or mistake, must be taken as con-
clusive evidence as to what were the ulti-
mate intentions and purposes of the parties, 
and the only competent evidence of what 
they meant.'' 

Parker v. Ja meson, 32 N. J. Eq. 222. 

POINTS XI AND XII. 

It is based on the conclusion of the Court be-
low that the extension of closing of title was suffi-
cient consideration to work an estoppel. 

It is based on the conclusion that knowledge of 
the restrictions, and appearance at the office of 
the solicitor of the defendants-appellees, was 
conduct sufficient to constitute a waiver. 

The Court below declared that only questions 
involved in this case "that of waiver of the 
building restrictions, and the case was tried on 
this theory .'' See page 61 of Opinion, lines 
13-14. He found, as a mat ter of fact and law, 
that extens ion of the closing of t itle is sufficient 
consideration for a waiver of the building re-
·triction (see pp. 66 and 67) and that the con-
duri o I' the complainant disarmed the vigilance of 
the defendants so as to estop the complainant 
from requiring a strict performance of the con-
tract. See page 67: '' But aside from that, 
there is, in my judgment, sufficient here to work 
an e toppel. It has been held that a party to 
a written contract who has by some affirmative 
action led the other party to believe and act on 
that belief, that he will not be held to a strict 
performance of the covenants, will be estopped 
in equit~r from requiring a strict performance 
of tha t covenant. TVorr ell v. F orsyth e, 141 Ill. 
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22, 30 N. E. 673; Becker v. Becker, 250 Ill. 117, 
95 N. E. 70. As above indicated, the restrictions 
here in question were of small import. They 
were against factory construction. The lands 
here had already been built upon and the restric-
tions had not been violated. The restrictions will 
expire by their own limitation within a short 
period. If the vendees had not led the vendors 
to believe that there would be no objection be-
cause of these building restrictions, it is quite con-
ceivable that the vendors might have had them 
removed prior to settlement. But from the date 
of the telephone conversation following the letter 
of February 9th, which has already been referred 
to, there was never any suggestion or intima-
tion by the vendees that they objected in the 
slightest degree to these restrictions, and this 
attitude continued right up to the time the dis-
pu te arose respecting the rent . At that time 
the deed prepared in accordance with the direc-
tions of the vendors through their attorney had 
been submitted to and approved by him. After 
the vendor's vigilance was disarmed by what 
was at least an apparen t waiver, this Court would 
become a party to a fraud to permit complainan ts 
to profit by their deception. '' 

All the evidence in the case is shown by the 
correspondence . Sec let tcr of February 9, 192G 
(Exhibit D. 1, p. 57; also letter of February 17, 
1926, which set the time for closing Exhibit D. 2): 

February 17, 1926. 
"My clients, 11:r. Saul Aron and Jacob 

Wiederhorn are ready to close the title of the 
premises known as 22-24 Rowe Street, East 
Orange, in accordance with the contract 
dat ed Decem ber 17, 1925. We will call at 
your office at three o'clock Thursday, F eb-
ruary 23, 1926, prepared to close title -in 
accordance ioith the terms and conditions of 
th e contract. It must be understood that 

19 

time is of the essence of this agreement to 
po tpone the date of closing. Will you 
please advise me whether this arrangement 
is satisfactory." 

Underline d in this short letter is the signifi-
cant phrase: "in accordance with the terms and 
conditions of the contract,'' which appears twice, 
which clearly indicates that there was no in-
tention on the part of the complainants to waive 
at any time the restrictions. If the Cour t below 
was right in its contention, it would constitute 
a precedent that I believe is contrary to the 
policy of the Chancery Court, and contrary to 
the decisions in this State, in that the mere fact 
of an attorney appearing prepared to make a 
formal tender of the purchase money, accom-
pnnied h~· some negotiations as to figures and a 
di pute as to the correctness there of, would in 
ih,elf consti tute a waiver of the conditions and 
iC'rms of a wr itte n agreement. 

In (/oldstein v. Ehrlick, 96 Equity, p. 52, upon 
a suit that seems to be on all fours with the 
pre ent suit , the defendants agreed to sell to the 
romplainant certain premises upon which there 
were certai n clouds upon the title. The de-
fendant and complainant arranged that the com-
plainant would take title t o the premises upon 
the defendants giving an indemnity bond. Vice-
Chancellor Backes, in hj s opinion, said the com-
plainant was entitled to the property according 
to the terms of the contract. 

"The re were negotiations, and it was ar-
ranged that the complainant would take title 
upon the defendant giving an indemni ty 
bond. The complainant claims that the de-
fendants refused to give the bond, while the 
defendants insist that the complainant re-
fused to take it. I need not decide this issue 
of fact. The complainant was entitled to the 
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property according to the terms of the con-
tract. He was not bound to take the bond. 
If he, in fact, consented to take it in lieu of 
a good title, he had the right to change his 
mind.'' 

This case was cited with favor in Schiff v. 
.Alexander, 3 N. J. :Misc. Rep. 817, tried in our 
Supreme Court on an appeal from the Hudson 
County Circuit Court before Chief Justice Gum-
mere and Justices Parker and I{altenbach. This 
,-vas an appeal from an order from the Hudson 
County Circuit Court, striking out defendant's 
answer and counter-claim, and directing the en-
try of a final judgment. This is a suit for the 
recovery of a deposit of two thousand dollars 
($2,000) paid on account of the purchase price 
of four pieces of property in Jersey City. The 
contract contained a provision that the buildings 
were within the premises described in the deed 

' and that there were no encroachments thereon. 
As a matter of fact, the defects above mentioned 
did exi t. Defendants claimed that the plainti ff 
waived this provision by agreeing to take two 
of the houses subject to existing mislocation s 
and encroachments, in consideration of which de-
fendants agreed to release plaintiffs from the 
obligation to take all four houses, and that the 
plaintiff was thereby estopped from asserting 
that they were entitled to the return of their 
deposit money. 

In the opinion as delivered by the Court it is 
said: 

"Assuming that the plaintiffs did aoTee to 
take two houses instead of four the defend-
ants did not change their positjon, becau1'c 
they were unable to convey the four housC's 
according to their agreement and the mere 
fact that plaintiffs were willi~o· to take two 
houses inst0ad of four did n~t produce a 
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change of position on the part of the defend-
ants to their detriment, which is an essential 
element of estoppel, and furthermore, there 
was no consideration whatever for the plain-
tiffs in accepting two houses instead of four, 
because the statement of the defendants that 
they agreed to release the plaintiffs from 
this obligation to take the four houses could 
not be a consideration, for the reason that 
there is no obligation on the part of the 
plaintiffs to take these four houses because 
of the defects already mentioned, hence there 
was no obligation to re lease the plaintiffs 
from.'' 

"It seems entirely clear that the defend-
ants, by their first separate defense, are seek-
ing to change and vary the terms of a writ-
ten agreement by an oral one, which is not 
permissab le under the authority of Bo wer 
v. Olucksman, 68 N. J. Law 146; Lippin cott 
v. Bridg ewater , 55 N. J. Equity 208; K erz -
11er v. Chanin, 118 Atl. Rep. 693.'' 

'I1here is no evidence in this case that the posi-
tion of the defendant has been changed to his 
detriment, which is an essential element of 
estoppel, and there certainly was no consideration 
whatever for the plaintiff in accepting the prem-
ises subject to res trictions that would greatly im -
pair the value and cause the complainants con-
siderable loss. 

In the case of S impson , et al . v. Klips tein , de-
cided by our Court of Eerrors and Appeals on 
• T on•mher 18, 1918, in 105 Ail. Rep ., page :?18 
at 219, reversing the decision by the Court of 
Chancery reported in 89 N. J. Equity 229, there 
appears to be a much stronger case than in the 
(•ase at bar . The agreement called for a good 
and mnrkr.table title, free and clear of all en-
C'nmbranre8. The vendee took possession of 
the prcmi cs, although he ,Yas awaTc Urnt cer-
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tain streets had been derlicated by a map. The 
Court held as follows: 

'' The fact that the defendant, before mak-
ing his contract, saw the map showing the 
paper street ( of ·which there was no physic al 
indications on the ground) does not consti-
tute a waiver of objections to the title be-
cause of the public servitude created by the 
dedication o [' the treet io public use by 
conve>·anee by reference to such map, or 
Pstopped the c1efendant from insisting upon 
his contract right to a 'good and marketabl e 
title free and clear of all encumbrance .. 
Prop er Y. Cols ou, 86 N . .J. Equity 399, !)9 
Atl. 3 .j; Jl cA11dreu\ d3 F orbes Co. v. Ca111-
drn, 87 N. ,J. Law 231, 94 Atl. G27; Ann. Cas. 
1917C 146; DeL011g v. Spring Lak e, 7:2 ~- .J. 
Law 125, 59 Atl. J 034; Demars v. I( oeltler, 
G:2 N. ,T. Law 20::3, 41 .Atl. 7:Z0, 7-2 \.m. ~t. 
Rep. 64:2. '' 

'' The fact that, pending the closing of title, 
1 lie defC'11dants took mid retained po . Ressio11 
of the pro1)erty until the deed therefor wn.· 
1 ernlrred and rejected, does not ,,·ork n 
waiYer of his contract right to a 'goo c1 and 
marketa hie title free and clear of c11crn11-
l )]'HllC'CS.' '' 

In the case of DeM ars v. Koehler, cited in 
Simpson v. Klipstein, reported in 62 N. J. Law 
203, an exhaustive opinion covering the question 
before the Court is rendered by Chief Justic e 
Magie. This is an appeal from a judgment und er 
review which affirmed the judgment of the Essex 
County Circuit Court in an action of covenant 
in which DeMars was plaintiff and I(oehler was 
defendant. 'rhe record discloses that the action 
was brought upon a covenant against encum-
brances contained in a conveyance of lands mad e 
by I{oehler to DeMars, and that the breach of 
the covenant claimed by DeMars was based on 
the existence of an outstanding term in the land s 
made by I(oehlcr t.o De1fars, and that the breach 
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of the covenant claimed by DeMars was based 
011 the existence of an outs tandi ng term in the 
lands by one Mutchler. The bills of exception 
show that upon the trial it was established that 
at the time of the execution and delivery of the 
conveyance in question, the premises conveyed 
were in the possession of Mutchler, who held 
them under an unexpired term created by Koeh-
ler. The trial Judge ruled that De1Iars could 
11ot maintain his action upon the covenant by 
reason of the existence of that term when he 
accepted the conveyance . On this ground the 
jury were directed to find a verdict in favor of 
Koehler. The Supreme Court approved the rul-
ing of the trial .Judge, and affirmed the judgment 
upon the directed verdic t . DeM ars v. K oehler, 
GO ~- .J. Law 314; 38 Atl. 808. 

In the Court below it was urged for the de-
fendant that the e:nistence of the out standing 
term was knou·n to the grantee and that he 
thneby waived the breach. At page 721 Chief 
,Justice :Magie says: 

"The proposition enunciated by the Su-
preme Court is that the grantee cannot main-
ta in an action upon a covenan t against e11-
cumbrances conta ined in his conveyance, by 
reason of an outstanding term in the lands 
conveye d, if he had notice of the existence 
of the term before ac.cepting the conveyance . 
I find myself unable to assent to that propo-
sition which I deem opposed both to reason 
and to authority, etc., etc.'' This is un-
doubtedly the law in the State of New Jersey. 
""\Vhen a covenant is made against all en-
cumbrances, without exception, knowledge 
ot· th0 cxisrem.'c of an cneumhrance cannot 
take that encumbrance out of the general 
terms of the covenant, unless such was t.he 
iutent of the parties. But knmdedge alone 
does not prove such intent, for a contrary 
in1Pnt is consistent with ii. Proof of k11owl-
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edge, or other proof of the intent of the 
parties that a particular encumbrance should 
be excepted from the general terms of the 
covenant could only be admitted by a viola-
tion of the canon of evidence which forbids 
parol proof to vary the terms of a written 
contract; etc., etc.'' 

In the case of Propper v. Colson, et al., heard 
in the Uourt of Errors and Appeals on November 
20, 1916, and reported in 9~7Atl. Rep. on page 
385, Chief Justice Gummere rendered the de-
c1s10n. This is on an appeal from the Court of 
Chancery and was reversed by the Court of 
Errors and Appeal, and remitted to the Chancery 
Court for entry of decree in conformity with 
directions. In this case the complainant pur-
chased one of a number of lots in the Borough 
of Wildwood, offered for sale at public auction 
by defendants Colson and Davis. By his bill 
he seeks to be relieved of his purchase, and to 
have the f'ontract of sale cancelled and the de-
posit on the purchase price paid by him refunded. 
The primary ground upon which he bases his 
right to the relief sought, and the only one which 
-we find it necessary to consider, is that public 
announcement was made prior to the sale by the 
owners, that the property would be sold free 
and clear of all encumbrances, and that his con-
tract of sa]e, signed after the property waR 
struck off to him, expressly so provided; whereas, 
in fact there 1.Yere and are several rcstrictiYe 
covenants arising out of a general building 
scheme. It was further argued on behalf of 
the respondents that at the time of his purchase, 
1llr. PJ'OPl>Pr 1cas fully a1n1rr of t hp e.ciste11cf' 
of the building restriction on the land which 1cas 
bought in by hirn, and that therefor e he is to be 
presumed to have waived any objection to the 
title brrausr of them. But knowledge by a 
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grantee, at the time of the delivery of the deed, 
that there are outstanding encumbrances upon 
t hr, property conveyed is no bar to his right of 
aetion on the covenant against encumbrance ·, 
C'ited in De11l ars v. I( oehler, 62 . J. Law, and 
t lrnrefore cannot e 'top him from insisting that lie 
:--hn11 receive by the conveyance to him ·what his 
yrmlor contracted to give him; thai i , a titl<' 
l'rce nml dear of all encumbrance . 

The above case is the exact situation of the 
present suit, and it is unquestionably settled 
law in this State. 

POINT XIII. 

It decrees that the complainant-appellant , Saul 
Aron, accept a deed conveying the property to 
Jacob Wiederhorn, and pay the consideration 
therefor, although the evidence discloses no as-
signments from Jacob Wiederhorn to Saul Aron. 

Decree of the Court, pages 72-73: "And it 
i on this 17th day of 1\1ay, ORDERED, ADJUDGED 
and DECREED that the said agreement be in all 
things specifically performed by the said com-
plninan ts, ancl th at the said complainants on 
the J 7th da)T of .June, at the hour of ten 
o 1C'lo<'k in the forenoon, at the office of ~Vil-
li nm :?\. Becker, 17 Academy street, in the 
City of Newark, County of Essex and State of 
X cw Jersey, pay to the said defendant the sum 
of Three Thousand ine Hundred and Eighty-
three Dollars and Seventy-nine cents ($3,983.7,, 
which sum represents the amount of money due 
to the defendant after apportionments made as 
of the first day of February, 1926, and in addi-
tion theret o the sum of One Thousand One Hun-
dred and Twenty -six Dollars and Seventy-four 
rents ($1,126 .74), which repre cnts the nclclitional 
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. mn due after apportionments made from the said 
first day of February, 1926, to the seventeenth 
day of May, 1927, together with the taxed costs 
of this suit as hereinafter allowed, and at the 
same time and place upon the delivery by said 
defendant, Rialto Realty Co., Inc., to said com-
plainant, Jacob Wieder horn, of the warranty 
deed dated the fifteenth day of February, 192G, 
which was duly executed and acknowledged by 
the said defendant conveying to the said Jacob 
Wiederhorn the said lands and premises in fee 

' subject to restrictions of record and zoning 
ordinances, and subject to the lien of the mort-
gage held by the Seneca Building and Loan 
Association.'' 

The above decree is erroneous, as it grants 
relief to the defendants upon a counter-claim . ' which relief had not been prayed for. 

See Watkins v. Milligan, 37 Equity 435, and 
the other authorities cited under point 5. 

POINT XIV. 

Neither the complainant, Jacob Wiederhorn, or 
the attorney, had authority, express or implied, 
to change and alter the contract to the prejudice 
of the complainant, Saul Aron. 

A waiver must be made by a person or his 
duly authorized agent. See opinion in M etropoli-
tan Life Insurance Company v. McGrath, 52 

. J. L. 358, 19 Atl. 386, wherein an insurance 
agent, without authority, waived a forfeiture 
clause in an insurance policy. It was held, that 
there being neither actual authority nor any ap-
pearance of authority acquiesced in by the com-
pany to enable the agent to revive the lapsed 
polic~T, his rcrnclud ·would llOt operate HR a reYfrcll 
of' 111c polic:·· Sec alRo caRe cited i11 Point 1,""i. 
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POINT XV. 

It is based on the evidence that the solicitor of 
the complainants-appellants had a conversation 
on the telephone with the solicitor of the defend-
ants-appellees, and in effect told the solicitor of 
the defendants that no objection would be made 
to the restriction; and there is no evidence that 
the solicitor of the complainant had any au-
thority, expressed or implied, to make an ar-
rangement binding on his principal. 

Strauss v. Rab~? Eq. 208, Aff 'd. 98 Eq. 700 at 
page 211: 

'' And thus we are brought to the main and 
novel question presented in this case, to wit: 
Is there any implicit authority in an attor-
ney or agent acting for a vendor or the 
passing of title under a written con'tract to 
extend the time therefor when the contr~ct 
by its terms , makes time the essence there~ 
off Neither in the bill of complaint nor any 
of the proofs is it pretended that there was 
any <·xpross authority conferred upon the nt-
torney for the defendants to grant such a 
po~tpon~ment, and, therefore, if the power 
existed 1t must be by implication of law. 
The authority of an attorney-at-law in mat-
t~rs n_ot immediately connected with litiga-
tion, 1s much more circumscribed than in 
1110 rondnci of litigated eauses . 3 Cyc. et SN J. 
~n effect, the attorney represents the seller 
1.11 sne.h in-n1sa~•tions, as tho latter's agent, 
and his authority must be delineated by an 
application of the elementary rules of 
a$"ency. A principal is bound by the acts of 
h~s agent, both within the authority expressly 
given to t~ie _latter and also by all acts per-
formed ,v1tlun the apparent scope of his 
authority, Borcherling v. Katz, 37 Eq. 150. 
T~e ~cts of a special agent do not bind his 
]lrmr1pa l unless the former 's authority is 
strictly pursued, and those who deal ~ith 
such an agent are charged with notice of the 
extent of such authority. C'oolPy v. Perrine, 
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41 Law 322, affirmed 42 N. J. Law 623; 1V.lilne 
v. Kl ep, 44 Eq. 378; Dowd en v. Cryden, 55 L. 
329''-and on page 213 "It is equally clear 
that he cannot unless expressly authorized, 
vary the terms of payment, or make the 
mortgages due at a later date, or even an 
earlier date, under some of the cases, be-
cause it is said that his principal may prefer 
to leave his money invested in an intere~t-
bearing security.'' Speer v. Craig, 16 Cols. 
478, 27 Par. Rep. 891; Siebold v. Davis, 67 
Iowa 560, 25 N. W. Rep. 778; Dayton v. Bu-
.ford, 18 Minn. 126; Henry v. Lane, 128 Fed. 
Rep. 243, 62 C. C. A. 625. 

Thornton v. B oyden, 31 Ill. 200, holding 
that if a special agent is empowered to sell 
land at a public auction, at a particular 
time, at a certain place and on certain terms, 
such terms, place and time must be strictly 
ohsen ·ed. 2 C. J. 583 (foot note 9). 

Persons dealing with a special agent are 
put on their guard by that fact, and must at 
their peril see that the act of the agent is 
authorized by the principal, and persons rely-
ing on stipulations by the agent varying 
printed provisions in a contract macle wi1h 
the agent, do so at their own peril. Metro-
politan Al1tminum, Mfg. Co. v. Lait, 61 :Misc. 
1();5, 112 N. Y. S. 10G9-cited in foot note 
12-2 C. .J. f>8;1. 

'' The rule is general that a purcha er, buy-
ing of an agent must, at his peril, satisfy 
himself as to the extent of the agent's a~-
thority. Milne v. Kleb, 44 Eq. 378-14 A 
646. 

Under the authority conferred by a re-
tainer, a solicitor has no authority to sur-
rern1er any suhstantial rigJ1t of his client. 
Dickerson v. Hodges, 43 Eq. 45-10 Atl. 111." 

Complainants-appellants respectfully submit 
that the decree in the above matter be reversed, 
for the reasons stated, and that the matter be 
rrnrn.rnle<l to the Court hclo" ·, with in. tn1C'1io1t 
to decree that the down money and the search 
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fee be returned to the the complainants-appel-
lants, together with taxed costs and counsel fee. 

ABRAHAM M. HERMAN, 
Solicitor of Complainants-Appellants, 

ABRAHAM M. HERMAN, 
Of Counsel. 



.Arthur w. Croas, Law Printer, 66-57 Lafayette Street, Newark, N, J. 

New Jersey Court of Erron and Appeals 

Between 
SAUL ARON and JACOB Wrnn-

ERHORN, 

Complainants-Appellants, 
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BRIEF FOR DEFENDANTS-APPELLEES. 

POINT I. 

That the decree is not against the weight of 
evidence. 

The testimony of the facts of the case over-
whelmingly establishes that the decree entered 
is not against the weight of the evidence. 

The defendant proved that the attorney of 
the complainants and one of the complainants, on 
the twenty-third day of February, 1926, appeared 
at the office of William N. Becker, attorney for 
the defendant for the purpose of taking title 
and prepared for settlement; and in accordance 
with instructions of the purchaser's attorney, a 
deed had been prepared and executed by the 
defendant-vendor conveying the property to 
·wiederhorn alone, who was authorized by the 
other to act for him, which deed contained a 
clan e that the premise were bejng conveyed 
ubject to restrictions and zoning ordinances 

on record, if any. See State of Case, (Exhibit 
C. 4, p. 52). The aforesaid deed was submitted 
to the attorney for the complainants, who after 
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examining it, approved the same in the presence 
of one of the complainants, then financial figures 
necessary for settlement were tabulated when a 
dispute as to the rental of said premises owing 
to a vacancy arose, and the complainant, Jacob 
Wiederhorn, and his attorney left the office of the 
defendant's attorney with the understanding 
that they would return within two days to take 
title, after consulting with the other complainan t, 
Saul Aron. No other question arose respecting 
the title at this meeting. 

Later, on the same date, the complainant's at-
torney wrote a letter to the defendant's attorney, 
advising him that they would be prepared for a 
settlement in accordance with the terms of the 
contract. "It must be understood that time is 
of the essence of this agreement to postpone the 
date of closing.'' The envelope containing this 
letter which was also introduced in evidence, 
was post-marked "February 23rd 1926 8 P. M." 
( See letter in evidence D. 2 and envelope in 
evidence D. 3, State of Case.) This, was the 
evening of the day of the meeting which re-
sulted in an impasse. It is quite evident, that 
the mailing of this letter by the complainants 
was done so as to neutralize and retract their 
action in appearing at the office of the attorney 
for the defendant, and their acceptance of the 
deed to the premises in question. This is fur-
ther borne out by letter under date of February 
26, 1926 (see letter in evidence Exhibit C. 3 of 
Abraham M. Herman), which was mailed three 
days after the meeting at the office of the at-
torney for the defendant, in which letter the 
attorney for the defendant was advised that the 
complainants have elected to rescind the con-
tract and expected to hold the defendant strictly 
accountable for all damages caused by the breach 

3 

of the rontract , and requested the return of the 
dowu money and expense. 

That on the day following the twenty-third day 
of February, 1926, and without waiting the two-
clay postpone ment of settlement as reques ted, the 
attorney for the complainants appeared at the 
office of the attorney for the defendant and made 
tender of the purchase price of the said property, 
and in turn was tendered the deed that harl 
been accepted the day before. (As stated in 
letter in evidence, Exhibit C. 3 of Abraham M. 
Herman.) 

In Point 1 at the bottom of the third page of ' . the Complainant's Brief, '' the complainants tes · 
tified hv the ir attorney, that there was a mee t-
ing, ~vit.h an object of closin_g title,. subject to 
the defendants clearing the title, which defend-
ant undertook to do, and that the complainantR 
did not agree to take title subject to the restric-
tions.'' The Chancellor found as a matter of 
fact that the complainants had come prepared 
to t;ke title subject to and had waived the ques-
tion as to building restrictions and advised a 
decree of specific performance in favor of the 
defendant on the counter-clain1. 

POINT II. 
The decree of the Court of Chancery does noi 

impose upon these complainants an entirely new 
agreement by specifically decreeing that these 
complainants purchase property subject to re-
trictions of record and zoning ordinances, al-

tho1wh said terms are not in the agreement. b 

It is not a question of making a new agree-
ment or enforcing a new agreement, or the 
que. tion of the modification of the written agree-
ment; it is merely a question of equitable estop-
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pel, the principles as set down by Vi ce-Chan-
cellor Leaming in the mat ter of "Mahaff ey et al. 
v. Sarshik, (No. 42) 137 Atlantic Rep or ter , page 
887'' of the Court of Error s and Appeal s. 

"If one leads me to beli eve that I shall be 
privileged to do a cer tain thing, he cannot 
equitably object that I did it ; or if he leads 
me to believe that I need not do a certain 
thing, he cannot object that I did no t do it. 
So, if it be true that the purchas er of this 
property led the sellers to believe that it 
would not be necessar y for them to close 
down the hospital busine ss and remo ve the 
patients from the building befor e th e clay of 
settlement (in the case at bar the lif t ing of 
restrictions as encumbrances) he cannot 
equitably come before the Court at this time 
and justify his refusal to take the pro perty 
on the ground that th ey did not do what 
they told them it would not be necessar y for 
them to do.'' 

'' But there is no doub t of the right of 
any party to a written contract to so de-
mean himself as to deny himself the p rivi-
lege of objecting to a condition that his own 
conduct has brought about.'' 

The complainants lead the def endant to be-
lieve that the restrictions were of small import, 
that from the 11-inth until af t er the twent y-third 
of F ebruary, 1927, no further objecti ons were 
made, and the subsequent approval of and ac-
ceptance of the de ed prompt ed the Chancellor 
in hi s conclu sions to say that "af te r th e ven<lor 's 
v igilance wa s disarm ed by wha t was at least 
an apparent waiver, this Court would become 
a part y to a fraud to permi t complaina nts to 
profit by their deception" (see p. 67, Stat e of 
Case). 
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POINT III. 

'I he conclusions of the Court advise d a de?r ee 
di missing the Bill of Complaint, and ad vise d 
further the specific p erf orm ance of t~e con tract 
in accordance with the Counter -claim (State 
of Ca e, p . 42) . 

POINT IV. 

'lhe decree of the Chancello r entered in this 
ran e, decided that the complainants ha d r efused 
and failed to pe r fo rm the said agr eement on 
their part an d that these complai nants be not 
entitled to the down money and coun sel fee and 
expenses. 

POINT V. 

On the questio n of whethe r or n ot the ~efend-
ant -ap11ellees did not , in the Counter-cla1m, ~et 
up any ,,-aiver of restrict ions by the complain-
ant at the trial, it was ag r eed that the ?nly 
qne, tion at i sue, was the quest ion of wa1:7er 
( ee page 17, State of Case), an d ther eupon wi!h-
ont any ohjection on the part of the complain-
ants, that issue alone was t ri ed by the Court, 
and the clef endant pr oved its case; an d the com-
plainants were or dere d to sp ecifically pe r for m 
the contract. 

If there was any defect in the pleadings , it w:as 
limited bv the failure on ihe part of ihe complain-
ant to ~object thereto _; with reference, /o t~1i~ 
point, the defendant cites the case of L ehig~ 
, 'fo re Jlauufacturi11g Company v. Kessler, 13J 
Atlantic Reporter 335'' decided by the Supreme 
rourt of N cw Jersey, wherein the Court held 
that, . 

" \Vhere the controver y was fully and f auly 
tried and the complaining party wa no1 



6 

surprised or injured, the reviewing Court 
will amend the pleadings to support the 
judgment in the interest of justice.'' 

POINT VI. 

The conclusion of the Chancellor was, that 
the restrictions in question and admittedly on 
the premises, were of small import, and were 
finally seized upon as an excuse and not a a 
reason for non-performance, as the uncontra-
dicted testimony of Benjamin Harrison over-
whelmingly establishes them (State of Case, pp. 
2:1, 2-!, :25 and :26), and al o the cro exarn-
ina tion of the testimony of Philip Gladstone 
(State of Case, pp. 30, 31 and 32) see (Van 
Syckel v. O'Hearn, 50 Equity, 173) referring to 
that part of the Court's opinion on page 173. 

"A Court of Equity will prevent parties 
from disregarding their promises, even when 
no consideration has accrued to them upon 
the making of the promise. If a party a k-
ing the aid of the Court waives strict per-
formance of his contract and makes promi e 
to the defendant upon which the latter has 
acted and changed his position, and it should 
appear to work a hardship to the defendant 
to allow the complainant to withdraw hi. 
waiver, a Court of Equity always applie 
the doctrine of estoppel. In such ca e, al-
though no consideration or benefit accrueR 
to the person making the promises, he is 
the author or promotor of the very condition 
of affairs which stands in his way; and 
when thi plainly appear , it i mo t eqnita -
h]e that the Court honlcl say that the~· 
hall so stand.'' 

POINT VII. 

The motion for decree in favor of the corn-
plninnnt. at the end of defendants' ca Re on thr 
Counter-elairn, was properly denied on ihe 
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1 Of "·aiver and equitable estoppel ( see 
irJ'OllJ1C . 481) 
J)lu111111er v. J(eppler, in 26 . J. Equity, p. . . 

'' The remedy by specific performance i~ 
di crctionary; the questio~1 is !1ot wfa!1:Ff:e 
the court do, but what, _in . view o 
circumstances of _the _cas!3, in Judgment, should 
it do to further Justice. . 

"'\Vhen the contract has b~en fairly p~o-
cured and its enforcement will work no in-
J·u Lice or hardship, it is enforced almost as 

f " •1 matter o course . 
' , , 1,he sales agreement was fairly entered 
into in all respects and since the de_fendant 
·wa chiefly, if n_ot wholly, responsib~e !~r 
the latter happening that _le~ u:p to this hti 1 gation, it will do him no inJ:iistice to comp~ 
him to stand by his bargain, even thong 
he be slightly out. of P?,cket by the delay and 
his o"·n shortcomin°·s. 

POINT VIIJ. 

The decree is just, in that the pleadings by 
the defendant does not seek to reform the agi~ee-

. · h k t bi"lity of the title mcnt m question, t e mar e a 
. . · f ct 1·11 a reasonable 1s not rnYolvcd nor 1s any a . 

9 doubt (. cc Jf altaffey et al. v. Sarshik, #4..,, 137 
j _tlantic Reporter, p. 887). 

POINT IX. 

The conc]n ion of the Chancellor that the P?st-
. 1 · t'tl f •om time to time }Wlll'IllCll t O t C O ing 1 e I . 

. pells out a consideration for the waiver of the 
building re lriction , has been approved by th~ 
Court of ]i~rror and Appeals in the ca e ?f 
"JI ahafj'ey et al. v. Sarshik, #42, 137 Atlantic 
Reporter, page 8 7," where it is held, . 

"That a purchaser is bound to subnnt to _a 
rea onable delay, he can, if the contract a i 
not performed by the seller on the very d Y, 
make time the essence of t~e contract by 
the process of notice, but, in the absence 

I , 
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of that, time will not be deem ed the essence 
of the contract.'' 

The compla inants did by their letter ( Exhibit 
D. 2, State of Case, p . 57) from Abraham 1f. Her-
man under date of February 17, 1926, make time 
of the essence, stating therein that it must be 
understood that time is of the e ence of thi 
agreement to postpone the date of closing at 
the office of the attorney for the defendant on 
Tuesday, February 23, 1926, at which time the 
complainant appeared, approved and accepted 
the deed tendered, entered into figures, ques-
tioned the rental, asked for a postponement, and 
then sub cquently r efused to take title. 

POINT X. 

The Court be low in admitting the parol evi-
dence ( ee State of Case, pp . 18-19; Opinion, pp. 
61, 62 an d 63) foll owed the only course and mean 
open to prove a waive r of a known fact, for it 
i only by paro l ev idence that th e doctrine of 
waiver or estoppel can be established . The evi-
dence as cited above is not evidence that tends 
to vary the terms of a written contract nor the 
que tion of making a new agreement, or enforc-
ing a new agreement or the question of modifica-
tion of the written agreement. It wa introduced 
merely to prove waiver of an e tabli hed fact 
within the knowledge of the complainant and it 
i merely a c1ue tion of waiver and of equitable 
estoppel, the princip les as outlined in the ca e 
of (111 aha ff ey, et al. v. Sarshik, #4?., 1; 7 tlanti<' 
Reporter, p. 887). 

No part of the said testimony alluded to any 
particular part of the written contract, which 
wa complete and therefore did not tend to 
modify the written contract requiring the same 
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to be ill ,,riting within the terms of the statute 
of frauds. 

Xo evidence was introduced to add to or sub-
tract from the original contract that would re -
quire the same to be in wr iting, because of ~he 
bar of the statute of frauds nor any oral ~od1:fi-
cation of said written contract; purely and simply 
a que tion of waiver of restrict ions was raised 
which the Court below found as a matter of fact, 
bad been waived by the complainants . 

POINTS XI AND XII. 

The conclusion of the Court below was based 
upon the fact that one of the complainants and 
hi attorney appeared at the office of the attorney 
for the defendant exami n ed, approved and ac-' . cepted the deed, subject to restrictions ap?eanng 
of record, placed their certified check which was 
the consideration, on and upon the deed and 
entered into .financial :figures for the purpose of 
con ummating said deal, which conduct in the 

1ourt wa sufficient to constitute a waiver of the 
re triction that were within the knowledge of 
the complainants. 

POINT XIII . 

The decree that the complainants-appellant., 
'anl .. \ron accept a deed conveying the property 

to Jacob ,Viederhorn and pay the con ideration 
ther0of althonffh the evidence di clo e no a -

' :i,g11me11t from Jacob ,Yiederhorn to aul ron, 
"·a ju t and proper becau e the contract :vas 
entered into between Saul Aron and Jacob , Vied-
0rhorn, and at the specific reque t and in, true-
lion of Abraham ::\L Herman, attorney for the 
t·omplninants, a deed ·wa, prepared in the name 
of ,Jacob \\~iederhorn, wbich iR the same deed 
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that \vas submitted, examined, approv ed and ac-
cepted on the 26th day of February, 1926. 

The complainant, Jacob Wiederhorn wa . one 
of the complainants who appeared with hi at-
torney at the office of the attorney for the de-
fendant. 

1r. Aron, the other complainant, at the trial 
in the court below, stated that as a matter of 
fact Jacob Wieder horn was acting for him, as far 
as Aron's interest was concerned and with hi s 
authority ( see State of Ca e, p. 36); and tha t if 
the deed had been accepted by l\I r. vViederhorn, 
).[r. Aron woulc1 lrnYe approved of l\Ir. "\ricder-
horn 's action. 

POINT XIV. 

The complainant, Jacob Wiederhorn, and hi 
attorney had authority, expressed and implied, 
to consummate the title in the name of Jacob 
Wieder horn ( see State of Case, p. 36). 

POINT XV . 

The decision in this case in the court below i 
not primarily ba ed on the evidence of the con-
versation of the attorney of the complainant s-
appellant , the Court merely made reference to 
the said conver ation, which conver ation uh-
tan1.iate<l the truth of the fa ct that th e r e ' tr ic-

1ions of record were not a erious object to the 
consummation of the title. 

Defendant -app llee re pectfully ubmit , tha t 
the decree in the above matter be affirmed, for 
the reason stated, together with taxed co t an<l 
coun el fee. 

\VIL LIA I N. BE I(ER, 
oliciior and of Coun el for 

Defendant -Appelle c:. 




