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NOTICE OF APPEAL AND GROU·NDS. 

Nrw 3Jrrnry ~uprrmr Qlnurt. 
WARREN COUNTY. 

JORN H. DAHLKE, 
Plaintiff, 

vs. 

BAsrc IRON On.E, COMPANY, 
a ,c;orpor.ation, 

Defend,ant. 

Aet.i·on 
at La w. 

To : JORN H. DAHLKE, P[air:iitiff a'Ild AitJto1rney 
Pro Se. 

SIR: 

10 

20 

PLEASE TAKE NOTICE that the d8'fell!dant in the 
above entitled cause appeals to the Court · of 
Erro,r ,s and A,ppe,a1s rin the last r,~s1orlt in all 30 
caus,e,s in New J er,g,ey from the whole of tJhe 
judgment ent ,eired in :this cauis1e on t:he f,ol11owing 
grounds, t,o wi't: 

1. Because the Supreme Court erred in giv-
ing judgment denying def ,eTIJdarut ',s motion to 
1sltrike ,out t1he fir,s!t count of the •am'e'Iltded com-
plaint filed in this cause, because it failed to set 
,out 1a eaus 1e of action, inasmuch 1rus under the 
·te 1rms 1of the w1ritt-en e10ntract, anne •x,ed ito the 40 
compl ,ain 1t, ,only ,such 1tailingis we1re :to he paid ±ior 
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by itho defendant, ais were uised upo[l 1t!he, pre1mises 
described in the contract, in manner and form 
a1s pr lovidod in 1sa1id 0ontract ,and tiUe in itihe tail-
ing~s· niot so used, but rem 1orved from tlJ:ie premis ,es, 
pa ,ssed to the def ,endan:t 1a111d wais it1s proper :ty. 

2. Because the Supreme Court erred in giving 
lO a judgment de·nying defendaJ11t 'is moti ton tJo Sitrike 

out ·tihe fir,st eount ,o.f 'the ame111ded (~omp1'aint fi1'ed 
in thi 1s caus ,e beieaus,e under iJhe rterm1s ,of 1the con-
tr-wct an11exed to the complain it 1and made piar1t of 
the fir1s.t 0ount, pLaintriff wa,s n:01t ,enti:Ued to r 1e-
ci0veT from def.onda:nt. 

3. 1Beeaus ,e the Supr ,eme- Court 1er red in aidmit-
ting in evidenc ,e· 1at the 1tr1i1al of 1this caus •e ·an orig-

20 inirul le1ut,er w,rJ1t,tern by Charle1s E. H,ewitt on he1ha1f 
of the defendant, diwted Augu ,st 22, 192.3 to it1he 
plain itiff, Ji01hn H. D,ahlke, over 1obj,e0tiorn of de-
fendant's counsel. (Ex. P-2.) 

4. Beeaus ,e the :Supreme Oour 1t erred in :admit-
,till!g in ,evidernc,e, at 1the t:rial o.f thi:s ciaus,e ,a c1opy 
of a letter dated August 27, 1923, written by the 
plaintiff, John H. Dahlke, to Mr. Hewitt, an offi-

30 oer •of 1t:he B1aisic I 1ron Ore Oorrnp1any, defendant, 
over the objection of defendant's counsel. (Ex. 
P-3 :) 

5. BeCJauis,e the Suprieme Clourt ·e,rr,ed in the 
triial ,of this c:aus,e in irudmi1t,ti11Jg in eviden0e ov,er 
the ,oibjeeti,on ,of deif,endant '1s ,c~ounse1l, -a loftrt,er 
daited J\fay 1, 1924, written by Ogdern B. Hewiitt 
ibo ithe pl 'ainJtiff, J 1ohin H. Dahlke. (Ex. P-4.) 

40 .6. Beeau.s,e 'tlhe Suprem,e 10ourlt •erred :in the 
· tr11a'l ,of thi1s1 caus ,e in :admiitHinJg in ev:idein10e• ov,er 
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t ihe 1objeetion of defendant's c1ounis1e1l, 1a 1sta 1teme~t 
101f the 1amount paid tio Mr. Dalli1lm by 1the B1rusrn 
Irion Ore Oompany ,on April 30, 1924. (Ex. P-5.) 

7. ·Bec,ause 1illl,e 8upr ,em1e1 Oourit ·err ied in the 
ttri;al of tIT1i:s cause irn admi 1tting in ,evidence 1ov,er 
tfhe, o'bjec 1ti 1on of de'£endarrt '1s counsel, a eheck pay-

10 ,aJb1'e to, tihe defendant, J 1ohn H. Dahlke, diated 
April 30, 192·4, for $251.34 (Ex. P-6) and also 
check pay'able tJo 1th,o dcf.cndant, J 1ohn H. Dtahlke, 
dated September 9, 1924, fur $:22.25•. 

8. Bec:ause \the 'Supreme Oourt 1e1r1r1ed :in the 
itri ,a1 of thi ,s oaJUse in adrrnHiting in ·evidenee over 
tJhe 10,bj ·eCJti1011 -of defendant's cio11nsel 1a 1'e1trter 
dated September 3d, 1923, from J ,oihn H. Dia!hkle 

20 tio Ohade,s E. Hewitt. (Ex. P-9). 

9. Be,cause it[he Supreme Courlt ,errr,ed in ·the 
tri 1al ,of t,hi1s cause in admit1ti,ng in evidence ,o,-~e,r 
the 1olbjechon ,of defendant' is ciounsel a letbte[' 
marked for identification. (Ex. P-10.) 

10. Because 1t1he Supreme ,Court e1rr ,ed a.n the 
tri ,al of ,this eaus ,e in admitting in ,evidence 1over 
the objecltion 10£ def ,cndant':s oourus·el, c1orpy of a 30 
le1tte 1r, dated AugUJst 27, 1925, fT,om John H. 
Dahlke tJo the · Ba ,sic Iron Ore Company, marked 
Exhibit P -11. 

11. Bec.au:s,e the Suprem ·e Court err ,ed in the 
trial of this cause in admitting in evidence· over 
the ,obj·ection of defe[l}dant '•s eouns ,el c,opy ,of a 
leitt,e;r daited Beptember 19, 192,5, from J!Ohn H. 
Dahlke to tlhe B1asic Irion Or,e Oomp,any, m,rurked 
Exhibit P-12. 40 
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12. Be ,C'aus,e the Supr ,eme Gorur1t erred in the 
t1ri ,al ,of t!his cause in ,admi 1tting in e;videnrc,e 1over 
rthe 101bje1ction ,of defendan 1t 's crouns,e1, ciopy of a 
l,e1t1ter dated Octoibe,r 2'6, 1925, from John H. 
Dahlke to the Baisic Ir 101J.1 Ore Oompamy, maJrk1ed 
Exhibit P-13. 

13. Beea11se the Supreme ·Oourt e;rred in the 
trial of this ca use in admitting in evidence over 
the :obj,edti1011 ,of defendant's 0ouns ,el, c10IJ)Y of la 
l,etite,r dated 00t iober 31, 1925, fr 1om John H. 
Dahlke- to Ogden B. H,ewitt, -an offieer of the de,_ 
fendant company. (Exhibit P-14.) 

14. Be,0aus ,e ,the Supreme , Oourt ,e1rred in the 
tri 1al of ltlhi,s ,cause in iadmi1t1tiing in ,evidetrwe over 

20 the objeiction of defend 1anlt '·s counsel ,0orpy of ra 
letJte[' dat ,ed Nlovember 12, 19·25, f r :om J ,ohn H. 
D1a1hlke 'to 1the Ba ,sic Ir 1on Ore Company, marked 
Exh'ibitt P-15 ·. 

15. Be1CJause 'the •Supr 1eme Court 1eTred in the 
:tri 1al of 1thi 1s caU1s1e in denying the moUon made by 
deif.errdant ',s ciou:rusel to dire ,CJt a ve·rd1clt for the de-
f.endamt on the girround thait pl ,ainti.ff was not en-

30 tiitl,ed t10 rec,ovier unde 1r the 0ontTaet upon which 
'the acti :on wais ba;sed. 

40 

16. Beoause the Supr •eme Oorurt er :red in itbe 
rtJrhtl. 1of tlhi1s cause in gran !Wm,g ,a m1oiti,on to direct 
a verdicit in f,av,or of 1the , pl 1ruintiff £or tne ,sum of 
Five t ihlousand, 1tw•o hundT ,ed nine !ty-five d0Ha1rs 
1rund twenty-eiglh!t cents ( $5,,295.28). 

Rie1specltf ully y1011ris, 

EDGAR w. HUNT, 

A,t1to,rney fior D,e,fenda:nt. 

5 

[Served May 15, 1926.] 

SUMMONS. 

The State of New Jersey to the Basic Iron Ore 
Oompany: 

You are summoned to ang,wer the annexed 
Oo,mpl 1amt of J 10:h11 H. D1a:hlk;e in :am_ aeti ,on at ii.aw 
in lt'he, Supreme, Court. And take DJoitiiee thalt un-
l1e•s1s you file Y1our answer to 1said ciomrplaint with lO 
ithe , Clerk ,of the Supreme Ciourit, 1aJt 'Tr ,enton, 
within tw,enty days ,afietr 1se['vice upon Y10U of this 
writ 1arnd the ann ·exed ,e•Jomplain!t, the plainJtiff may 
pr ,ocee:d in t\he suit and judgmem.lt m 1ay he ,ernteQ'ed 
against you. 

Witnes ,s, Williiam S. Gumme 1r 1e, Chief Justice 
of ·tJhe1 Supr ,eme Cmuit, 1rut 'Trenton, thi ,s 1eighth 
day of May, A. D. nineteen hundred and twenty-
'SlX. 

JOHN H. DAHLKE, 

AJt,to,rney, Pro .se. 

EDWARD J. KELLEBER, 

CleTk. 

20 

30 

40 
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COMPLAINT. 

NEW JERSEY SUPREME COURT. 

VVARREN COUNTY. 

JOHN H. DA H LK E , 

Plainti ff, 
vs. 

B ASIC IRON ORE C OMPAN Y, 

a corporation, 
Defendant. 

AC'L,ion 
at Law. 

Plaintiff, re:siding 1alt BelvideT ,e, Warren Coun-
ty, New J e1rsey, 1s,ays til:J.iait: 

1. He Wras in February 19120 and ,s,till is the 
,owneir of cer 1tain premi.s ,e,s 1si,tUJaite in tlhe T1of\.vn-
1slhip ,of Oxford, in 1the County of W arr ·en and 
StaJt·e · of New J erisey, 0onsi 1S1ting ,of about 215 
•aJcre:s of la:nd, on which we'f,e, at 1the times her 1e-
inaifte1r mentioned, deposited certain ingredient•s 

30 consisting .of ocihrie, nrriiber, mica, ,silic;a and other 
1suhs1t!ance ,s, herein-after 0alled itailing,s, suitable 
1t·o be used in rthe mam.ufiacitur•e 0£ painJts, pig-
ments and 01the 1r articlers, and which ,at tho 1s,e 
:time1s were the property of the plaintiff. 

2. ·Tha!t on or -about February 27, 1920, plain-
,tiff 1and def endaI1lt e1]tered inlto a certain writ-
1ten ,agre,ement, 1a .copy of which is hereto an- . 
nexed and made a part hereof, by virtue of 40 
whic1h ,a;greem•e:rrt the plaintiff agreed to sell to 
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the defendant, subject to the provisions. of said 
a.gre 1emerrt, all his rjg ihit, 1ti:tle, ·and inte ·re ,st of, 
in and to all the tailing ,s then lying on the ,s1aid 
p,rem.ise·s from ore there 1tof ,o,re washed or 0 1ther-
wis-e ,trea't ,ed on ,s,aid pr-em.~s1e1s, -and t:he tailing 1s 
wh-idh migiht thiere'after he der:iv,ed fr 1om the 
washing -01r 01ther trea 1tmenlt of the 1o;r·e lying in 10 
bank on said pr 1emiis·eis, and ea:ch and all the 
ingregdients thereof, f.or 1the prices in the ,siaid 
1agr :e,ement se:t forth, thaJt i,s ,to .say: the defend-
,ant wa,s to p:ay to ith-e plain 1tiff for '81ach and 
1erve,ry t,on o.f ,such 1tailrings :s,o taken .and 'bre,ated 
or maJ1ufactur ,ed by i!t -the 1sum. of one dollar 
per ton; and for each and every ton of such 
tailing 1s ,s,old by 1thc defendant to the Berkleigh 
111anufac 1turing Oompany OT to o:thers .and tre 1ated 20 
1by it or 1them •on said premi 1se.s, iit w.rus to pay 
to tJhe plaintiff 1twe111ty-:fiv,e rper eent of the 
amouJ11t r,e,cieiVied 'HieT•efor; ,ailld iit ,v:ws furit.he,r 
.agreed 1that the Berkleiglh M1anuf aeituring Co-m-
rP'any was ·to pay four diollia1rs pe'r ition f:or ,s1a:id 
·tailings ; and it wa~ further agre ,ed rth.rut if the 
defendant assigned the said contract and such 
assignee should sell any such tailings to any 
eorpor ,a!tion or piaTtJ11e1r.srh.irp in w'hieh 1sucih ,a;s- 30 
•signee ,should have 1any intereis :t 'Vhrough -st1ock 
,ownersb.ip or 10:tihen;vise, 1bhe rplairutiff w·a;s Ibo re-
ceive for all suc!h tailingis 1SIO ,s1o~d ,a royalty of 
twenty-fiv,e pe ir ciernt of the full mairke1t Via1ue 
,of ,such .tailings, wh1eh T,oyality in no eas•e was to 
be le,sis than one dollar p,e1r rbon. 

3·. Mteir the •taking ,of tihe, -sai-d ,aigreemeirnt and 
,a;t the dates :hereinaf 1te;i- :specified ·t!he, defendant 
tooik and conve 1r1ted to i!ts own use and made 40 
ishipment,s and de,live 1ry of the ,siaJid ltailirn .. gs to 
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lthe, .AJsitori,a Light, IIeat and Power Compam.y 01 
Nerw Y10Tk, C. K. Williams Oo. of E :aiston, Penna., 
and Walter A. Barrows & Oo., of Philadelphia, 
P ,a., a.s £olliows : 

May and J un,e 19'24 988.80 net tons 
September 1924 82.80 ' ' " 
Niovemher 1924 136.75 " " 
December 1924 104.90 " " 
J ,anuary 19'25 806.35 " " 
July 1925, 400.7 " " 
August ]9 125 191.60 " " 

making a total of 2,.711.90 neit 1Jons orf ·sucih tail-
ings, of 1tlhe v.alue of $13,5,59.50, and 'thereby tJhe 
def ,erndant became lia;bl,e, to pay to the plaintiff 

20 forr ,s,aid :tailings ·the sum of $·3,389.87 iand the 
,s·ruid defendant lhas not paid t ,o the plaintiff the 
1s1aid ,sum of $3,389.f<?" OT any p,a:r1t ther ,eof. 

And afte ,r the month orf AugTus1t 1925 at divers 
time ,s t:he· .s1aid def iendant 'took and cionverrted to · 
its own us ·e ·,and ,sio1.d and delive ,r,ed tio the Als-
1:!0Ti1a Light, H,eaJt and Power Co. iand to diveT 1s 
,o.ther pers ions ,and corpor.ati ,ons whose niame1s are 
unlmown 'to rthe plarintiff, 10,000 t,olllJs of 1s1aid 

30 tailing ,s of 1the value of $50,000 and ther 1eib~ tJ~e 
defendant became liable to pay to the plaintiff 
fior ,s1aid tailing1s1 the sum of $112,500.00, ,and tlhe 
siaid defeITT.,dant has not p,aid ito the plaintiff 
the said sum of $12,500.00, or any part thereof. 

SECOND COUNT. 

1. Pi!.1ain!tiff says :tha!t on F ·0bruaJry 27, 19·20, 
and 1at all time1s ,ther,earft,er and until :the 1s1everal 
1time1s of r 1emova'l of the 1t 1ailing 1s heT,eiina£ter 

40 mentioned he w~s the 10wner orf and rwlrus po1s-
:se•s,sied ,of a 1traet of land in Oxf.o,rd ToWlliship, 
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W 1arr 1en County, N e,v J ,er1s1ey, com.1sis1uing of about 
215, acres, upon which l,ands and preim.isie,s tihere 
'haJd ,ther ,e1tof ,ore been deposited ,lairge quantiti ,es 
of ochre, umber, mica, silica and other ingred-
ients used in the n11anuf .ru0tur,e1 of paints, pig-
ment1s ,and 0 1their artide1s , ,of grea 1t value, whic!h 
aforementioned ingredients were derived from 10 
'the wa1sihing or iron oTe on !S1aid pr ,emise ,s and 
a1re and we•De conrmonly ,c,alLed tailings, and 
were ,the pr ,oper ,ty of :the p[aJinJtiff, comprising 
in t!he whole 25,000 tons iand were io.f the v.alue 
10d: $125,,000. 

2. Afiterwards in the month oif M·ay 1924 ,and 
ait dive ,r,s other 1tii.-rnes subsequent ther ,eito and 
to 'the time of the · bringing iof -tJhiis .suit the :s1aid 20 
defendant entered upon the said premises and 
took and removed therefrom 25,000 tons of said 
tailings of great value to wit of the value of 
$125,000 and converted the said tailings to their 
own us.e and the said defendant thereby and by 
reason of the premises became and ·were in-
debted to the said plaintiff in the said sum of 
$125,000, the value of the said tailings so taken, 
removed and converted, and the said defendant 

30 has not paid to the plaintiff the said last men-
tioned sum of $125,000, or any part thereof. 

PLain1ti.ff demands a:s damages under the first 
count in this crnnrplain!t the sum of $,15,889.87, 
with in'te,rest. 

Plaintiff demands a,s damrug,e1s undeT tJhe .sec-
ond :oount in tlhis ciom:plrairrt 'the isrum of $,125,000. 

JOHN H. DAHLKH, 

Atto-rney Pro s1e. 
40 
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_,_t\_GREEMENT made .thi1s 27th day of Fevruary 
A. D. 1920, hetwee ·n JORN H. DAHLKE of the town 
oif Belvidere, Wa:rren County, N eiW J eT:S1ey, 
Par,ty of the first part, ·and tlhe BASIC IRON ORE 
CoMPANY, a ciorpor :ation o-rg1ann.zed and •exi,sita_ng 
undeir 1t1he laws of the Sitalte 10:f New J ,e1rsey, 

10 paPty of 'Uhe s•econd ·par ,t, W1TNESSETH: 

WHEREAS the party of the fir :slt part iherefi:Jofore 
igrlant ,ed 1to Rohe ,r;t L. Ahle ,s the ex:iclusive right 
t10 mine and remove :iron ore eon1tained in a 
1tract of land in the T101wrrsihip of Oxfiorrd, W1ar-
r,en County, N,ew 1J ersey, by two cer itain lea1s,e1s, 
1one da 1ted N,ovemher 18, 1901, £or 1a term of 
t:wenty yeia:rs 'fr,om 1e,1n,id datte and rec1orded in the 

20 Clerk's Office of Warren County on De-c.ember 30, 
1901 in Book 2 of Agreements, at page 62, etc., 
and 1the other dat ,ed Oct101beir 23, 1903, fo-r a 
further term of twenty years from the date of 
expiration of said first agreement mentioned to 
N,ovemher 18, 1'941, ,and re ,0orded a.n :the :sai.d 
·C[erk ',s Office ,on April ·2, 1904, in Book 3 of 
Leases at pages 49, etc., which said leases were · 
duly assigned to the party of the s.econd part 

30 ihereo·fi by wriHen a.ssa.g111ment, dwted Feibruiary 
14, 1902, and recorded in the Clerk's Office of 
Warren County on ,June 7, 1902, in Book 3 of 
As,signment ,s of Lea jse1s, alt page,s 11, 1e,tc., and 
the paTty of 1tihe firs :t p.arit is 1s,till the ,orwne,r olf 
:the demis,ed prem ,isee. de,scrihed in 1said Iea;s,e:s, 
and the party of the second part is· still the 
ho~d e•r ,of ,s1aid lews,e,s iand 

WHEREAS the ,re is now lying in hank on s1aid 
40 1premi1se1s demis ·ed certiain 1ore her ,etofore mined 
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or c,aus,ed 'to he mined and the tailings fr 1om orr,e 
hereitofore w;a:s\hed or '01th,e,rwi 1se itr ,eait•ed 10T caused 
to be washed or trea;ted by the p.arty of the 
second part on said premises, and the party of 
it;ihe 1s,e,c,ond pairt has ,erec 1ted or c:aused or per-
mit·ted .to be ,e1r,ecitr:d ,on s 1aid premise1s 1a build-
ing de 1signied itJO util'ize cie1r:t1ain of the ,ore tail- 10 
ings in the m,anuf :actur ,e of pain 1t and paint ma-
teri 1als; 

Now, ·there.fore, in cionside•ra;tiion of the prem-
is,e:s and of the sum of one , do[l:ar by ea,CJh party 
rbo 1the other a.n hand well 1amd truly p,aid, the r1e-
eeiipt whereof is her ,eby :acknowledged, and of 
tihe agre,ements 'hO'reinaf1t1e1r cont 1ained, it ~s 
agreed between the parties , as. follows: 20 

Tihe p,ar:ty ,of iihe firist part doe,s ihereby grant 
urnto the party ,of iihe ;second par tt, ,subject to 
the· provisions of :thi,s ia,greement, all his right, 
rti,tle ,and inter :e1s,t of, in and to all the tailings 
now lying on said d emi,sed pr ,e.mi.s-e1s· from ore 
her •e1t,of,01re washed ,or otherwi 1se 1tr ieiaJted on 1s1aid 
premi ,s1e1s, and the taiJing ,s which may her ,e1a£ter 
be derived from the wwshing or othe:r treatment 
of tihe ore now lying in bank on ,s1aid premis,e ,s, 30 
and ,each and all i:he ingr ,edi,ents ibher,eiof ; and 
aLs,o the , right to 0onduc;t OT permit to he cion-
du0ted ,on •a;ny par 1t 1or p,arts ,of ;tJhe 1s1aid premrs ,es 
lying ,s,outherly ,of the Thoma;s Edi 1s1on r1ailro ,ad 
1any ,aTud an op,eTatioJ11R which may be de,sirable in 
the itre1atm,en1t of 1the is.aid i0Te· in hank or ill the 
tr,eatmenrt of 1ta:ilings 1the1r,eifrom or the tailing ,s 
now on •s,aid premises, or in the mamufactur ,e 
there,of into paint ,or paint mate ,ri 1als OT ·orther 
m1aJt,eri,als. of any ,and a:11 kinds whats,oe ·ver; and 40 
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for ,sucih purp,o,s,e or purpo1s1e,s als.o t [he right to 
erect or c,ause ·or permH rt:o he -ere0ted and main-
tained theireon buildings, plants and equipment, 
including 1tiho,se now ther ,eon, with the privilege 
to remove 'th ,e ,same at any time wi'thin one 
ye,ar after .such 1t1reaitm,ernt or manuf.aciture, or 

10 O'ther us,e of ,suc!h 1,uildings in c-onnection with 
the mining operations, .shall hav,e been discon-
tinued, (pr 1ovided that such peri ,od for r 1e1Ino~al 
,s'hiaU he deemed t 10 'be £ur1ther e,xtended -s,o long 
a1s their exi1stence 1sh,a1l not irnterf.etr,e with tihe 
use ,of rthe prope 1rty £or ,o,tfher purpo 1s,e,s and un-
til the party of th!j fir1st part ,sha11 giv ,e, to rtlhe 
pa;rlty ,oif 1the ,se,c~ond p,a;r:t w1ri 1t1ten no;tiee r ,equir-
ing the removal of the buildings by a date there-

20 in m,entioned, no:t less than 1sixty days from the 
givin ,g 1of such niotice), provided howeverr ·as a 
corndi fion to the righff: of such r ,en}ov,al tihat all 
p,aymen 'ts pr ,ovided fo ,r in :tlhi1s agreemenlt to be 
rrnaide 1to tihe pa;rty of t[he fir1st part 1shall have 
,be,e1J1 ,th,en paid. 

The pairty of the sec1ond part will pay to the 
party o-f the n:r1sit part f,o,r ,e1ach 1and erv,eTy tton 
,of ,suc[h 'tailing,s (viz; tailri.ng,s Il!orw on ,s,aid pr ,em-

30 ises and tailings from such ore in bank on said 
p:remis ,e1s ·,as :shall l,e her ,e,a;fterr tre1ated on 1s1aid 
pr 1emiis1e!S) so t1aken a.nd 1tr ,ealted or ·manufiactur 1ed 
by the parity of the 1se,0ond parit lth,e ,sum of one 
dioltar pe 1r ton ; ·and f.01r e1ach and ,erv,ery ton of 
such tailing is 1S'old by the par:ty of tihe ,s,e0ond 
part t io the B1e,r kleigh Mainuf ;acturing Oompia'.Ily 
or to others and treated by it or the ,m on said 
premises 25% of the amount paid therefor by it 
or them to the party of the second part; it being 

40 under:s 1to1od tha !t tlh2 am,ount fixed by ithe agree-
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men 1t between the party of ,the .se10ond part and 
iihe Berkleigh Manufacturing Oomp'any i,s Four 
D,o,ll,a:rs pe 1r ton f,or said tailingis. 

Lt iis: hereby agrerd that if tib.i,s 0ontr 1a0't ,shall 
he '3!S1s,igned by ,t!he rparty of the s,econd part 1and 
1such 1a1s!si'gne ,e ,shall s,ell any 1sudh tta:iUng;s ,to any 
corporaition or partnership in which iSUch :rus- 10 
signee shall have any interest through stock 
owneiriship ,or othenvlise, ithe party ,of tJhe, fir,st 
pa:rlt 1shal1 re ,0eive· for ,all ,such 1tailing 1s .so sold a 
roJialty ,of 25% of 1the full market value ,of 1sueh 
itailing 1s, which r 1oya1ty payaJbl,e ·to tfue 1p,ar:ty of 
t[he firiS't part ,shall not be in any caJs,e less than 
$1 per ton. 

T'.he parrty ,of lt'he ,s,e,c,ond part shall be en!tirt;leid 
to take ,and di ,spo·se ,of the r ,efuse Tock ,obtained 20 
fr,om the iron ,ore hy the waJsihing :op,erati,ons or 
o•,tiher 1tre ,a:tme1nt .of the ,ore in .bank OIIl ,s1aid 
pr ,emi1s,eis and not included in 1the , ltai1ing,s suita 1ble 
for pain 'ts :or paint miaterials or 1tre ·atm ,emt for 
other minerals, rand ,sihall not be Tequir ,ed to 
m,ake -any payment to the , party ,of the i fir,st part 
theref,O'r. 

1T!h:e pi arty ,of tihe 1se,0ond part will, 1as of ten rus 
,s1tat ,ement ,s shall be irende,red to it iby ,the Berk- 30 
leigh Manuf 1acturing ,00,mpany ,or iolt!he1rs pur-
ohals~ng such t,ailings ,as to !the rurnount 1of all 
1such tailings taken and rtre,ated by it or otherrs 
on the ,s,aid premi ,s,es. render ,to itlhe party iof the 
fir ,st part, wi;thin ten days there 1af1ter, ,a true , 
and eorr ,eet eorpy ,of ,suclh 1sta'tem,ernt, ,and will aJt 
the ,s1ame time make piaymerut ·to the party ,of tihe 
!8'e0ond part of ,the .amount ,s due rum lhe,r ,eunder ; 
,an:d ,in eas,e the orpera!tion ~s eonducited by the · 
party of tlhe ,s,econd pairt its ,elf rthe par 1ty of ,the 40 
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1s1eeond part will render to ,the party of the , .:fir,st 
part 1a like, ,st,ateiinen1t moll)t,,hly and make· the 
paymen ,ts due hereunderr -at th ,e sam-e time. 

The party of the :first part shall have the right 
iaJt all · Te·aisonable 1tim ·e1s to examine the bookJs 
relating to the sale or use of such tailings by 

10 lthe party of 1the ,se0ond part and ,to take ex-
tr 1acts lther,ef:r,om. 

IN case · t:he party of the :s-econd part -sihall fail 
t10 render -su.c;h :srtaternents or 1Jo make it1he p,ay-
merrts herein pr ,o,-vided f.or ,ais r,equired by ,the 
f1oreg ,oing pr 1ovision~ ihereof within thirty days 
1af 1te,r 1suicih defaulit and written demand by the 
1paTty of 1the first part, then the, party of ithe 
first ·part may at his ·orption ele,ct 1to decliar,e this 

20 ,agreemerrrt null and v,oid, provided, however, that 
if ithe amoun it of payments due· hereunder ·shall 
be in dispute, then such ,thirty day period .shall 
Il)0 1t ibe set running until the ·amounrt due shall 
he fixed 1by .agreement or judiei ,ally defa~Tmined. 

Thi is agre ,eme-nt is not inJtended to ,affect tile 
pre 1sernit rights ,of the prur:tie1s with re1spect ito 
,shipments of crude ,or wiashed ore from S!aid 
rpremi•ses, nor the existing -ag.reement hetween the 

30 parUe.s wi'i:ih respect 1t,o the Toyalties tbo be paid 
om such shipmerrrtis. 

40 

'The- rp'a1rty of rthe ,s,econd part 1sha1l be privi-
leged to assign or sublease in whole or in part 
1any righ 1t, title, interest OT privilege acquired 
by it under ithis 1agreement; ·and the pr ,ovisio~s 
hereof sihiall bind and inure to the benefit ,of ithe 
parties hereto and Ito their resrp,ecJtiv,e heirs, 
legal representatives, succe,ssors and assigns. 
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IN WITNESS WHEREOF the party .of tfue first part 
ha 1s hereunto se1t hiJs hand and -s,e1al, and the piar'ty 
oif the second part hais e1aused these pre ·sent ,s 
tio be 1signed by iits 1offi0ers ·therreu11to duly iau-
t'horiz,ed, .and iits em_·p,o-r.ate 1s,e1al ff-Jo be hereto af-
fixed, the day 1and year :fir.s't 1above written. 

E~eicu:ted in dupli.cake. 

JOHN H. DAHLKE L.S. 
BASIC IRON ORE COMPANY 

By ERSKINE HEWITT 
]ts Pr ,e:sidenJt. 

10 
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30 
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['Filed June 11, 1926.] 

NOTICE OF MOTION TO STRIKE OUT 
AMENDED COMPLAINT. , 

N~JW JERSEY SUPRE11E COURT, 

-~v ARREN CouNTY. 

JOHN IL DAHLKE, 
Plaintiff, 

vs. 

BASIC IRON ORE, COMPANY, 
a ciorpor.ation, 

Defendant. 

.A.c,t,ion 
at Law. 

T,o : JOHN I-I. DAHLKE, Plaintiff and Attorney 
Pro ,s,e. 

SIR: 
TAKE NOTICE thart I 1sha11 move to •strike out 

tihe 1am,ended eomplninit heretofore filed in the 
1above n,amed •0aus,e, hef ,ore the , Honorable , Thom-
,a,s W. Trenchard, J usti ,0e of the Supreme Court, 

30 a1t 1the, S:t,wte• Hrouse in the Ci;t~ of Tr ,en1ton, N,eiW 
J ers ,ey-, on July 1, J 926, ,at ten thirty o'clock in 
tthe f,o,r·enoon, Day Light S1aving Time, 1or as soon 
thereafter as counsel can be heard for the fol-
1,owing named rerusons : 

1. Becaus .e there is a misjoinder of the causes 
,of ac,ti,on in the 0ompl:aint. 

2. Because the p1aint ,iff has joined two 0a1]s•e1s 
40 1of 1a1C~tion which ,cannolt be ,e,onvenien1tly tried to-

g-ether. 
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3. Beicause tihe plaintiff h'rus joined a cause of 
·action hrused upon conitr:act with a cause of action 
for c,onv,ers~on ari ,sing ,out ,of the , ,same t:van,sac-
tion. 

4. BecaUJs1e ,the p]aintiiff hra,s failed to elect 10 whether 1to ,sue on conversion or 10n con!trac:t and 
the election of one r•emedy must nece,sisarily oper-
'ate 'a's an e,s·toppel to pr ,oee,ed upon the oriJher. 

5,. Because the first 0ount f,a,ils to s-et out a 
,cause of 1action, inasmuch ·ais under the term ·s 
1of 1the, wri 1tten 0on;tract annexed to t!he complaint, 
,only 1such 1tailings ·were to be paid for by the de-
f end,arrt as were us ,ed upon the premises de-

20 1scribed in the .c-ontr:i.c-t, in manner and form as 
pr ,o,vided in .said c,on1tr!a,ct and ,the title , in the 
tailings not !SO used but removed from the prem-
iise,s pa:s,sed to the defendant and were it 1s prop-
erty. 

6 . . Bec1ause , under the terms ,of the 0ontr 1a,ct, an-
nexed to the complaint and made a part of the 
firist count, the plaintiff is not ,eTIJtitled :to r :e-
0o~er f~om the def e:ndan1t. 30 

Respectfully, 

EDGAR W. HuNT, 
At ·torney for Defendant. 

40 
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AMENDED COMPLAINT. 

N1EW JERSEY SUPR ,EME COURT. 

WARREN CouNTY. 

JOHN H. DAHLKE, 

Plaintiff, 
vs. 

BA SIC IRON ORE COMPANY, 

a i0orporation, 
Defendant. 

Acti on 
a.t L a~v. 

Plaintiff Teistiding 1ait B,e,lvide 1r,e, Warren Coun-
,ty, New J :er ,sey, says tbat .: 

1. H,e was in F 'e iJruary 1920 and 'Sitill i:s the 
,owner ,of ceritain premi,s ,e1s situa1te, in the 1 Torwn-
•ship of Oxford, iin the ,Oounty ,of Warren and 
1Srt1ate of N•ew J erisey, consis 1ting ,of ahou!t 215 
a,c;res of land, on wlhich were, ,at the 1times here-
inafte 1r men 1tioned, deposiit ,ed ee,ritain ing-redient :s 

30 consisting of ochre, umber, mica, silica and other 
,sUJbs1banices, '.hererinaf ter 0a1led :tai1ing,s, ·suitruble 
1to be used in the manufacture of pa,inits, pig-
menits ,and otthe:r !aT;tic1es, and wh:iJch at thus,e 
time 1s weir1e the pro,pe ,rty of 1bhe pl1ainitiff. 

2. Tiha:t ,on or about February 27, 19'20, p}ain-
,tiff iand defendant ,enJtered into 1a c,errtain writ-
ten agreement, a copy of which is hereto an-
nexed and made ,a parit here,of, by virtue , of which 

40 ,agreemem:t 1the plain!tiff a;gr,eed Ibo 1seH to the 
def ,enJdant, :sru!bj,ect to 1the p;rovi,si,ons of 1s1ruid 
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1agre ,eme1nJt, all hi,s: right, title ,and inter ·e·s,t 1of, in 
and 1to ,all the t,ailings then lying on the ,s'aid 
premis ,es from ore the ,re1tof ,ore washed or 01tihe,r-
wi;s,e tr ,e,a:ted on ,s'aid pr ,emis,e•s, ,and tihe· tailings 
which mi,giht t'he,rea :fite1r be deri¥ed from the 
waishi:n:g or iother 1tre1atme1nJt of ,the ore lying in 
harrk 10n 1said p,remi1se1s, and 1ea:ch :and ,an the in-
gr ,edien!t1s ther ,eof, foir 1the 1 priic:es in ithe aigre1e- 10 
ment ,se1t f ,ort1h, that i1si to s1ay : the defendant was 
to pay t,o the pla.in1tiff .for ·e,adh and ieve1ry ton ,of 
•such ,ta;ilings rso t :a'.ken 1a1nd tr 1ea!ted o:r m1anuf 1ac-
t11red by it 1th:e sum of ro:ne doHar per ton; and 
fo,r ,ea,cih and ,every ,ton of ,such tailings ·sold by 
t1he defendant to 'the B•erkleigih Manufacturing 
Oompany or to oitiheDs ra:nd treated by it or them 
on •S1aid pr 1emise ,s, i1t wa's t ,o pay 1to 1the plaintiff 
tw ,enty-five rper eent o·f the amount it 'f,ece1ived 20 
t'.her,eifor; iand jt -was further ,agreed itfuat the 
Be,rkleigih M,anuf,acturing Company wa 1s ito pay 
f,our dollars per ton fO'r said tailings .; and ~t 
vva;s furt '.her 1a,gr'eed ,tha 1t j f the defendrant ms-
signed the said contract and such assignee should 
sell any such tailings to any corporation or 
partner1ship in which such assi gnee should hiave 
any intere 1s1t 'through sltock ownership or ot:her-
wi1s,e, fhe p1.aintiff 'Wia•s t,o re·ce1ive f,or all such 30 
itaili11gs 1so sold a royialty ,of 1twenty-fhie , p:er cent 
of the full market via1ue of sucih tailings, which 
r,oy1a1ty in no ea,se, wa;s to be le,ss than one dol-
lar per ton. 

3. .Aifit,er 1the making 1of the said agreement iand 
iat t:he da'te1s he,reinafiter speeifi.ed !tJhe defernrdant 
!took ,and made shipmern!us1 ,arud deliv ,ery of itJhe· said 
,truilings t io 1tihe1 Ast ,ori •a Liiglht H1e1at and Power 
Oompany of N1ew York, C. K. Willi,ams & Oo. of 40 
E ias·ton, Perrna., and W1alte,r A. Barrows & Oo., 
of Philade,lph.ia, Penna., 1as fioUows: 
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J\f.ay and June 19,24 988.80 J11et tons 
September 1924 82.80 ne:t toTIJs 
November 1924 136.75· ne.t tons 
D,ecemfbe1r 19124 104-.90 ne 1t tons 
J :anuary 19'25 806.35 ne·t itorrs 
July .1925 400.7 ne 1t tons 
Augus •t 19,25 1911.160 net tons 

m·aking a to·t1al of 2,7,11.90 net 1tons of :such tail-
ing,s, of the V1alue of $13,569.50, and th-e1reby the 
defendant became lia :ble to piay ,to ·t:he plaintiff 
for said 1tailings ·t[he 1sum ,of $3,389.87 ;and the 
said deif.endarrt has no1t rpaid to 1the pl ,airrtiff the 
said sum of $3,389.87 or any part thereof. 

And 1afiteir the montih ·of Augu 1st 192.5 at 
div ,ers ltimes ,the , ,said defendant to ,ok ,and 1sold 
and deliv ,er ,ed to the A:s-tioriia Ligilit He1a:t and 
Power Co., ,and ,to divers other pers ,ons ,and 
ciorpor.ations whoise nam •e,s 1a;re unknown to the 
plaintiff, 10,000 ·tons of said tailings ,of the value 
of $50,000., and thereiby 1the defendant ibec1aim,e 
lia;ble 1to rp1ay to 1the pliaintiff f1or ,said tailing 1~ 
the 1sum of $12,500., and ·the :said defendarnt h'a·s 
not pa ,id ito 1the pl 1aill'tiff ifue s1aid sum of $12,500., 

30 or any part thereof. 

SECOND COUNT. 
1. Plrun 1tiff ,says that on F ·e1brua:ry 27, 19'20, 

and :at all times 'thereafteir and ,alt the ,seve•r1al 
-times ,of r •emoval of .the ·tailings hereiruaf 1t,er m,en-
tioned he was the owner ,of and wa;s po-s1s1e1ss•ed 
of 1a tr1ac1t 1of land in Oxford T:ownS'hip, Warren 
County, New J er1sey, c-ornsisting of about. 215 
a0r ,es, upon which land,s and rpr,emi1s,e:s there had 

40 theretofore been deposited large · qua;ntities of 
ochre, umber, mica, ,silica :and o:ther ingredienits 
us ,ed in 1tJhe m!anuf 1aoture ,of rp;aint,s, pigment1s1 1and 
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other 1articles of great value :, which ,aif.or,emen-
ti,oned ingredients we1re deTived from the ~asth--
ing of ir 1on ore on s,aid premise,s ;and are ,and 
we-re :commonly called tailing-is, and we1r ,e, the 
p~orperty ,of \t:he plaintiff, com.prising in the 
whole 25,000., tons and were of 1the vialue of 
$125,000. 

2. Af 1terwards in the month of May 1924 and 

10 

at dive 'rs ,other itime,s ,suhseque ,n!t the 1re1to 1and to 
the 'time ,of 1the bringing of this ,suit the 1s1aid de -
fendamt by ~t,s offic,ers, •agents and serviants en-
ter ,ed upon tfhe- ·s.a,id premis •e1s and took and r ,e-
moved therefrom 25,000 tons of said tailings of 
great value, 1to wi1t 1of 'tlhe value of $,125,000., and 
c1onver,te.d 1the 1s1aid tailings to i,t,s ,own use1 and the 20 ·said defendant thereby and by re1a1son of the 
premi 1s,es heeame and was indeb :tod to the said 
plaintiff in the ,said ·sum ,of $11•25·,000., the value 
of tihe ·s:aid 1taiLing,s s,o t 1aken, removed and c1on-
v,e:riteid, and al:tlrough the · said defendant wrus ·so 
indcbited to tJhe p1'ain1tiff i,t ha 1s no•t piaid to him 
the ·said last mentioned ,sum of $125,,000., or any 
par 1t thereof. 

P1'aintiff demands 1aJs1 damage 1s under the :first 
30 count in this 0omrplain1t the ,sum ,of $15,889.87 

wi:th illltereist 
Plmintiff dem ,ands ,as damage :s under tthe sec-

ond count in this eomplaint Jthe sum of $125,000., 
with intere 1st. 

JOHN H. DAHLKE, 
At;torney Pr!O Se. 

AGREEMENT made thi ,s 27th day of Fe •bruary, 
A.D. 1920, between J,othn H. Dahlke of tlhe Town 40 
of Belvidere, Wiarr ,en Ooutrty, N er-w J 1er1s,ey, party 
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,of 1tJhe fir.s,t par 1t, and the Basic Iron Ore Oom-
pany, a corrpor1a1tion ,or,ganized and e:xisitirug under 
1t!he laws of the Sta 1te of New Jersey, party of 
the •s1eeond p,art, ,Vi1tne1ss,eth: 

,Vhere,as ·the party ·of the fir:st part fh.ere1tnf 10:re 
gr 1anted 1to Rolbe·rt L. Ahle ,s the e~clusive rigiht ito 

10 mine and remove • ir ,on ore conta,ined in 1a tract of 
l'and in the T,ownship •Of Oxford, Warren Oouruty, 
New J ,ers ,ey, by t1wo ceritain leas ,e1s, one da,ted 
N,ov,em·b8'r 18, 1901, for a term of twenty y,e1ar ,s 
from said date , ,and r -ercorded in tihe Clerk' 1s Office 
of V{ arren County ,on December 30, 1901, in 
Book 2 of _._.!\.greements, at page 62, etc., and the 
other ,dla:ted OrJto her 23, 1903, f,or ,a further term 
.o,f twenty ye1ars f r1om the , da.te ,of expir 1a1tion of 

20 ,said first agreemenJt m·entioned to November 18, 
1941, and rec ,orded in tihe s·aid Clerk's Office on 
April 2, 1904, in B1ook 3 ,of le,a;se1s rat page ,s 49, 
e1tc., which s'a,id leases were du1y •as·signed to the 
p.ar,ty of tihe seeond par 1t here ,of by written as-
1sigriment, dated February 14, 1902, and reciorded 
in 1the Olerk' 1s Officie ,of W,arren County ·on June 
7, 1902, in Bo,ok 3 of A•s.signments •Of Leirus,e,s, at 
paige1s 11, etc; ,and the party ,of the first part i1s 

30 
still the o-wner of the demised premises described 
in S!aid }ease's, and ·the · p,ar:ty of the se,c,ond p,ar1t 
i1s 1still ,the holder o·f ,said l8'aJs.e•s; and 

Wheireas 1t1her1e i·s norw lying in bank on 1s1a!id 
premises demised certain •ore he1re1tof1ore ·mined 
or caused ito be mined and tihe t,ailings from ,ore 
he:ve'to:for,e washed or ,otiherwi·s1e tre 1a;ted or caused 
.to be washed or tr ,e·ated by ·the party of the s•ec~ 
1and part ,on said premi ,s-es; and the party of the 
,se·0ond part hrus e1reeted or eawsed ·or perm.i.tit,ed 

40 to be •erected ,on 1s1aid premis ,e.s a building de1sig-
naited 'to utrilize C'ertain ,of the ore ·tailin~s in 
tihe .manufacture :of paint and paint m·aterri1als ; 

23 
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N,uw, therefore ,, in i0oruside1ration of the pr 1em.-
ises 'and of the srum •of one dolta:r hy each parity 
,t10 the ,otherr in hand ·well and truly paid, the · re-
ceipt whereof is hereby acknowledged, and of 
tihe agreements hererinafter •0ontained, i!t i·s a:gr1e:ed 
between the parties as follows: 

'T1he party ,oif the fir1st p1art doe1s hereby grant 10 
unito the party iof the se0ond part, ,subject to 
1the provisionrs of 1th.i1s agreement, ,all his righ ·t, 
title and irrtere 1st of, in and •to :all .the , t·ailings 
now l,ying ,on •s,aid demised rpremis'e1s ·from ore 
iheretof 1ore washed or otherrwis ,e trea ,ted on ,s1aid 
premci:ses, and ·the tailinig1s ,xrhich may her ,e1after 
!be de 1rived from the waishring ,or otiher tr ,e1a:tment 
of :the or 1e rrow lying in bank ·on s-aid premise is, 
.and ,ea;ch ,and all 1the ingredient1s there 1of; and 20 
1al-so :the rrig1tt t,o .conduct ,or permit to be con-
ducted ,on :any part 1or part,s ,of the 1said premises 
1ying !southHdy ,of 1the ·Thomrvs Edison railroad 
1any ,and all operations whi ,ch may be desirable in 
1the 1 1tre1atm ,ent iof !the ,said or,e in bank ,or in t!he 
tre ,a;tment of tailing,s tl1er·efr ,om ,or the tailings 
now on •said premi 1s•es, or in the manufa:eture 
tlher1eof into paint OT paint materi ,als ,or o:ther ma-
t,er rial1s ,of •any 1and all kinds whaitso-ever; and .for 30 
'Such purpos ,e :0r 'Purpors,es ral:s,o the 1 right to ,erect 
:or cause ,or permit t -o be er ,ect,ed and maintained 
,thereon buildings, plants and equipm ,ent, includ-
ing tihoise now ther ,e-on, ,vith the privilege 1to, re-
mo¥e ·the ·same• at ,any time wi1thin one, year after 
such tre :a1tm,ent OT manuf actur8', or ,other use of 
1sucth buildings in 0onnection wi 1th the mining 
operations, shaH have been discontinued. (Pro-
vided ,tha{ ,such period for re!rnoval :sihall he 
de1emed to be further ext ,ended rs,o, long .a1s theiir 40 
exi,stem.i0e 1s11all no1t interfere with the urse ,of the 
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property for oth er purposes 'and urutil the party 
o.f 1t!he fi_rist part shall give to the p,arty of the 
,s,eeond part written notice re-quiring the re-
moval of the buildings by a date therein men-
tioned, not lesis than six1ty da~s from the givin 1~ 
of such notice), pr ,ovided 1ho\vever as a 0ond1-

IO tion ,to tihe right of ,such removal 'that all piay -
ment1s1 pr1ovided £or in this agre e,:m,2nt to the 
m1ade to the party of the first par 1t s·hall have 
been then paid. 

The party of . the second part will pay to the 
party of the first part for each and e:ery to~ of 
such tailings ( viz, tailings now on said prem1s~s 
and tailings from such ore in bank on sa~d 
premises as shall be hereafter treated on said 

20 premises) so taken and treated or manufactured 
by the party of the second part the sum of one 
dollar per ton; and for each and every ton of 
such tailings sold by the party of the second 
;part to the Berkleigh Manufacturing Compa~y 
or to others and treated by it or them on said 
premises 25% of the amount paid therefore b_y 
it or them to the party of the second part; it 
being understood that the amount fixed by the 
agreement between the party of_ the second pa:t 

30 and the Berkleigh Manuf actunng Company is 
four dollars per ton for said tailings. 

It is hereby agreed that if this contract shall 
be assigned by the party of the second part and 
such assignee shall sell any such tailings to any 
corporation or partnership in which such as-
signee shall have any interest through stock 
ownership or otherwise, the party of the first 
part shall receive for all such tailings so sold 
a royaltv of 2510 of the full market value of 40 
such tailings, which royalty payable to the 

25 
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party of the first part shall not be in any case 
less than $1 per ton. 

The party of the second part shall be entitled 
to take and dispose of the refuse rock obtained 
from the iron ore by the washing operations or 
other treatment of the ore in bank on said 
premises and not included in the tailings suit- 10 able for paints or paint materials , or treatment 
for other minerals, and shall not be required to 
make any payment to the party of the first part 
therefor. 

The party of the second part will, as of ten as 
statements shall be rendered to it by the Berk-
leigh Manufacturing Company or others pur-
chasing such tailings as to the amount of all 
such tailings taken and treated by it or others 

20 on the said premises, render to the party of 
the first part, within ten days thereafter, a true 
and correct copy of such statement, and will at 
the same tin1e make payment to the party of 
the second part of the amounts due him here-
under; and in case the operation is conducted 
by the party of the second part itself the party 
of the second part will render to the party of 
the first part a like statement monthly and 
make the payments due hereunder at the same 30 
time. 

The party of the first part shall have the 
right at all reasonable times to examine the 
books relating to the sale or use of such tail-
ings by the party of the sec1ond part and to 
take extracts therefrom. 

In ease the party of the second part shall 
fail to render such statements or to make the 
payments herein provided for as required by 
the foregoing provisions , hereof within thirty 40 
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days after such default and vvritten demand by 
the party of the fir·st part, then the party of 
the first part may at his option elect to declare 
this agreement null and void, provided, how-
ever, that if the amount of payments due here-
under shall be in dispute, then· such thirty day 

10 period shall not be set running until the amount 
due shall be fixed by agreement or judicially 
determined. 

This agreement is not intended to affect 
the present rights of the parties. with respect to 
shipments of crude or washed ore from said 
preinis.es, nor the existing agreement between 
the parties with respect to the royalties to be 
paid on such shipments. 

20 The party of the second part shall be pn vi-

leged to assign or sublease in whole or in part 
any right, title, interest or privilege acquired 
by it under this. agreement; and the provisions 
hereof shall bind and inure to the benefit of the 
parties hereto and to their respective heirs, 
legal representatives, successors and assigns. 

IN WITNESS WHEREOF the rparty of the first 
part has hereunto se·t this hand and 1seal, and 

30 ,the party :of the ,second paTt tla1s caused thes ,e 
pre 1s,ents ·to he signed iby iits ,officer1s thereunto 
duly authorized and i1ts corporate iS·e.al to be 
hereto affL""\:ed, the day and ye1ar first a1bove writ-
ten. 

40 

Ex ·ecuted in duplicate. 

JOHN H. DAHLKE L.S. 

BASIC IRON ORE COMPANY 
By ERSKINE HEWITT 

I·ts Pre-side.nt. 
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STATE OF NE ,W JERSEY, t!c< . 
County ,of Warren, 5'J0

• • 

Be it remembered that on this 28th day of 
February in the year one thousand nine hun-
dred and twenty before me personally ap-
peared John H. Dahlke who, I am satisfied, is 
the grantor in the within instrument, and I 10 
having first made known to him the contents 
thereof, he did acknowledge tha.t he signed, 
sealed and delivered the same as his voluntary 
act and deed, for the uses and purposes there-
in expressed. 

(Seal) 
CHARLES A. DAHLICE, 

Commissioner of Deeds for 
the State of New Jersey. 

STATE oF NEw YoRK, ( 
County ·of New York, 5~s. : 

20 

Be it remembered that on the 27th day of 
February in the year one thous.and nine hun-
dred and twenty before me a subscriber, a 
Foreign Commissioner of Deeds for New J er-
sey in New York personally appeared Erskine 
Hewitt to me known, who being by me duly 30 
sworn, according to law, on his oath doth de-
pos.e and say: 

That he is. the President of and well ac-
quainted with the seal of the Basic Iron Ore 
Oompany, the grantors in the foregoing ins ,tru-
1nent named; that the seal affixed to the said 
instrument is the corporate seal of said cor-
poration; that it was so affixed by order of 
said corporation; that he is the President of 
said Corporation; that he saw the said 

as such 
40 
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the said deed and heard him deelare that he 
signed, sealed and delivered the same as the 
voluntary act and deed of the said corporation 
by their order, and that this deponent signed 
his name thereto at the same time as the sub-
scribing witness. 

RUTH A. YERION, 

A ll11or,eign Commi1s·sioner ,uf Deeds 
(Seal) . fior Ne'W Jersey in New York. 
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MEMORANDUM FOR DEFENDANT ! ON 
MOTION TO STRIKE OUT AMENDED 
COMPLAINT. 

i-vVARREN Co-c-NTY. 

JOHN H. DAHLKE, 

Plaintiff, 
vs. 

BASIC IRON ORE , COMPANY, 

a ciorpor.ation, 
Defendant. 

Aetion 
at La .w. 

'This matt.er 0ome;g hcf ,ore , ,the :0ourt ,on de-
fendant '1s m·o:ti,on to -strike out hoth 0ounJts ·of the 
,wmended complaint. 

FIRST COUNT. 

10 

20 

By the first count, the plaintiff, John H. 
30 Dahlke, seeks to recover damages for a breach 

of contract under seal made between him and 
the defendant, on February 27, 1920. From 
the allegations of the first count it appears 
that the plaintiff was the lessor of a tract 
of land which he owned in Oxford township, 
Warren County, New Jersey, to one, Robert 
Ahles, and that the original lease had been 
extended in its operation until 1941; and that 
the defendant, a mining company, was the as- 40 signee of the lease and operated a mine on the 



30 

Memorandum for Defendant on 1Vl.otion to Strike 
Out Amended Complaint. 

premises. In February 1920 there was , a large 
bank of iron ore and tailings deposited on 
these lands and about this time the defendant 
and the Berkleigh Manuf ac.turing Company, 
erected buildings on the leased premises which 
were used in the treatment of the tailings for 

lO the purpose of manufacturing paint .. A dispute 
arose between the parties about the right of t~1e 
defendant, or persons holding under it, to use 
buildings on the premises for the manufacture 
of paint and paint materials derived from the 
tailings. These facts can be gleaned from the 
agreement dated February 27, _ 1920, annexed to 
the complaint and referred to 1n the first count, 
which sets forth in a preamble the circumstances 

20 leadino- up to the making of the agreement. It 
is contended for the defendant that it was the 
purpose of this agreement to establish beyo?-d 
Controversy the rio-ht of the defendant to main-

' 
0 

• th tain buildings on the premises for use in e 
manufacture of paint and paint materials and 
to use the tailings for this purpose. By the 
terms of this agreement it is. contended for the 
defendant that the title in the tailings ~as 

30 transferred to the defendant with the proviso 
that certain royalties be paid for all tailings 
used or treated on the premises in the conduct 
of the paint busa_ness or any other busi~ess in 
which the tailings might be used. It is con-
tended by the defendant that the preamble of 
the 0 ontract and its recitals. show beyond ques-
tion of doubt that it was the intention of the 
parties to compensate the plai~tiff for the use 
of his property, which was outside of the terms 

40 of his lease. 
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"J;J emorandum for Def end ant on M otior1: to Strike 
Out Amended Complaint. 

At this point it is well to advert to the fact 
that the complaint under discussion is an 
amended complaint and that the original com-
plaint, laid in two counts, was stricken out by 
Mr. Justice Trenchard. .In the original com-
plaint both counts charged a conversion. The 10 
first count of the original complaint recited the 
agreement now under discussion. Objection 
was made to this count because it was contended 
on behalf of the defendant that by the terms of 
the agreement, title in the tailings passed to the 
defendant and for this rea ,son there could be no 
·conversion as alleged in the first count of the 
original complaint. Then the second count of 
the original complaint was stricken out for 

20 technical reasons not pertinent to this discus-. sion. 
In the first 0ount of the amended complaint 

in paragraph two, the pleader treats the con-
tract as an agreement to sell rather than as a 
completed sale of the tailings. 

A careful scrutiny of the terms of the agree -
ment will demonstrate the soundness of the de-
fendant's position. 

The following paragraph is particularly im- 30 

portant: 
'' 'The party ,of 1Vhe second part will pay 

t10 the party ,of the fir-st '}'.)'art for each and 
every ton of such tailing1s• ( viz. tailings 
now on ,said premises :and tailings from 
•such •orei in banik on ·s·aid premis ·e'S as 
,shall be ihere,aft,er treated ,on said rprem-
is ,e·s) ,s,o 1t1aken and tre,at ,ed or manufactured 
by tihe party ,of ·the sec,onid parit the ,sum of 
'One dollar pe,r ton; and f,or e1ach and every 
ten of such tailings s·old by the party iof the 40 
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Oid _(!mended Complaint. 

,s,e,c,ond part 1t10 the Berkleigh 11anufa.ctur-
i11g Company ,or to otheris and tre iated by it 
,or ,them on said premises 25 fo of the amount 
paid therefore by it ·or them t,o 'bhe party 
of the 'S1eeoncl part; it being under ,s'bood ithat 
the amount fixed by the agremnent bet iween 
tihe party of the ·second part and the Berk-
1'eigh Manufactur!ing Company is f,our dol-
la.r,s per ton for said ta.ilings. '' 

By the terms of the first count of the amended 
complaint the plaintiff seeks to recover damages 
for tailings removed from the premises and not 
treated there. Under the terms of the agree-
ment it is the defendant's contention tlw t the 
plaintiff iS' not entitled to any payment for such 

20 tailings as the title to them has already passed. 
to it and that the only compensation due would 
he for tailings treated on the premises in the 
course of the manufacture of paint materials or 
other products. During the course of oral ar-
gument, plaintiff's counsel challenged this con-
struction alleging that the parties had giYen the 
contract a construction favorable to the plain-
tiff, by paying for tailings and accepting pay-

30 ment for tailings which had be·en removed from 
the property and which were not treated there. 
There is no allegation in the complaint to sup-
port this s,tatement and of course the court in 
examining the complaint is limited to consider-
ation of the well pleaded facts therein set forth. 
It is, therefore contended that an examination of 
the agreement, careful consideration being 
given to the preamble, will indicate that on the 
face of the firg,t count of the amended complaint 

40 there is no basis for recovery. 
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,SE,COND COUNT. 

Objection was made to the g,econd count on 
ground that it presented an issue which could 
not be conveniently tried ·with the first count. 
This motion is addressed to the court's dis-
cretion. Plaintiff 'g, counsel in oral argument 10 
admitted that the ag1~eement constituted a sale 
of the tailings, consequently it would be an 
absurdity to claim conversion. The crux of 
the case is the construction to be placed upon 
the agreement, annexed to the complaint and 
included by reference in the first count. The 
motion contended for in the second count is so 
clearly absurd when considered in connection 
with the allegations of the first count and the 20 
admission made by plaintiff's counsel in oral 
argument, that the case is peculiarly one in 
which the court should exercise its discretion to 
strike out the se-cond count or require an elec-
tion on the part of the plaintiff, inasmuch as the 
causes of action expressed in the two counts. 
0ou1d not be conveniently tried together. 

RESUME. 
30 

In oral argument it wag, suggested to the court 
by defendant's counsel that when the crude ore, 
including the tailings, was removed from the 
premises, less royalty was paid than when the 
ore alone wag, removed and the tailings per-
mitted to remain on the premises. In other 
words, by the payment of a less pric.e, the ore 
and tailings could be removed, and a greater 
price would be paid for the removal of the ore 40 
when the tailings were permitted to remain on 
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the property. Of cours.e, there is nothing in the 
pleadings to show the terms of the mining lease, 
but it is contended that there is sufficient in the 
preamble of the agree ,ment and the agreement 
itself to show that the plaintiff's claim is, not 

10 ·wen founded and that he is not entitled to any 
re·covery. 

20 

30 

40 

It is respectfully submitted that both counts 
of the complaint be stricken out. 

Re-spectfully submitted, 

EDGAR w. HUNT, 

I-IAR ,LAN BESSON, 

O,f oourus1el wrtJh defe ,ndant. 
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STIPULATION. 

N-EW JE 1RSE ·Y SUPR ,E,ME COURT. 

\V-ARREN CouN 'TY. 

JOHN H. DAHLKE, 

· Plaintiff, 
V'S. 

BASIC IRON ORE . COMPANY, 

a ciorporation, 
Def end 1ant. 

A-ction 
at I,a:vv. 

IT rs STIPULATED ,and AGREEn by a:nd between 
the a1tt,orneyis for 1the r,espective par,ties in the 
-aborv,e ,entitled cause that the ,ag-reemen1t for 
motion to ·strike out t:he amended ,cio-mpl,aint, 
heT•etof.ore ,se:t £or July 1, 19'26, hef ,ore the Hon-
orable Thoma•s W. T·reincihard, Ju 1s1tice ,of the 
Supreme Court, at the Statehouse in the , City 
of Trenton, New Jersey, at ten thirty o'clock 

10 

20 

in the forenoon Day Light Saving Time or as 30 
soon thereafter as counsel can be heard, shall 
be continued until July 8, 1926, at the hour and 
place as above stated. 

July 1, 1912,6. j r!"0:-:.# .~, 
h>ttornery Pr ,o .s,e . 

... ti.., .. %.~ , 
Attorney f,o-r Basic Ir,on Ore Company. 

40 
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. STIPULATION .. 

NEW JEH ,SEY SUPREME COURT. 

"\VAR.REN CouN'TY. 

JOHN H. DAHLKE, 
Plaintiff, 

vs. 

BASIC IRON ORE, COMPANY, 
.a c10rporation, 

Defend 1ant. 

Action 
at Law. 

IT rs STIPULATED and AGREED by and between 
the a:ttiorneys for the re ,spective ·pa:r1tie1s1 in tihe 
above entitled cause that 'the ,ag-reemernlt for 
motion to ,strike out the amended com'Plaint, 
heretofore 1s1et for July 8, 19126, before · the Hi0n-
orab1e Thoma 1s W. ·Trenc:hard, Jug,tice ,of the 
Supreme Court, at the Statehouse in the City 
of Trenton, New Jersey, at ten thirty o'clock in 

30 the forenoon Day Light Saving Time or as soon 
thereafter as counsel can be heard, shall be 
continued until July 15, 1926, at the hour and 
place as above stated. 

July 8, 192,6. 

Attorney fo.r Basic Ir,on Ore Company. 
40 
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ORDER . 

NEW JE :RSEY SUPRE ,ME COURJT, 

"\"V°ARRE,N CouNTY. 

JORN H. DAHLKE, 
Plaintiff, 

vs. 

BASIC IRON ORE COMPANY, 
a corporation, 

Defendant. 

Actiiom. •rut 
Liaw 

'This maitter being .opened to th e 0ourt by Har-
lan Bess.on Esquire ,o,f 0ounsel wi1th the def ,end-' ' ant, in 'the presence of J ,ohn H. D1alhlke, E ,squir ,e, 
appearing Pr.o se, and moti ,on having been made 

10 

20 

to ·strike ,out th.er complaint because 1ther ,e wa,s a 
mi1sj,oinder ,of counts and fur other rea-s10ns more 
specific.ally 1s,et f'.or1th in the , notice and it appear -
ing to the · eourt tha:t thi is was a m,atter which 
sihou1d properly be he1ard befr0re 1th,e Circuit 30 
Judg·ei .sitting· for tihe Circuit in Warren County 
a11d it further appe 1aring that the said Circuit 
J udg ,e is tili.e Hon. Rulif V. Lawr ,ence of Free-
hold, N eiw J ,e,r:sey, and it having be,en ascertained 
thait the earlie,st 0onvernient date upon which the 
said Circuit Judge · ,could he,ar ,bhe ma;tte•r would 
be on vVedne:Sday, September first a!t 10 :30 A. 
M., Daylight 1Siaving Time, at 'the S·tacy T'rent 
H,01t1el, 'Trieirrbon, N.e-w J e·risey, ' 

IT rs ,on ithi,s twenty -third day of July, A.. D., 40 
19'216, 
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Order. 

ORDERED, 'Hhiat the argum ,ent of the questions 
ariising ,on this moti ,on, being the s,ame, are 
hereby continued until Serptemberr 1, 1926, at 
10 :30 A. M., Daylight :S1aving Time, at tihe Stacy 
Tr·ent H,otel, 'Trenton, New J ,ersey, before ithe 
Hon. R:ulif V. Lawrence. 

(Signed) THOMAS W. TRENCHARD, 
J. S. C. 
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ON MOTION TO STRIKE COMPLAINT. 
CONCLUSION. 

NE 1W JE 1RSEY SUPR 1E•ME OOUR.T, 

w ARRE,N COUNTY CIRCUIT. 

. JOHN I-I. DAHLKE, 
Plaintiff, 

vs. 

BASIC IRON ORE COMPANY ' a corporation, 
Defendant. 

Ac1tion 
at Law. 

De;fendant comp.any is orpeTating an ir ,on or ,e 
mine on premi ,se,s be1'onging to plaiTI'tiff under a 
leas ·e. In 19120, the parties entered ,int 10 • a serp-
arate 1agreeme ·nt r,egarding the utiliz ,atirnn of a 
ce,rtain Tiy-product ·of the mining operation 
called 1ta.ilinrgs in the manufacture, of paint ·or 
paint mat ·eriia.1s '' or 0 1ther ma:terials ,of any and 

10 

20 

all kinds wha 1t1soev,er ". The compens,ati ,on to 30 
plaintiff involve •s wh,at may be called ,a royalty. 
A controversy has arisen a:s to whether plain-
tiff i:s entitled ·to r,oyaltie 1s f.or tailing "s ,sold 1to 
01theris and not trea ited in. the m1anufac'ture of 
paint, i&c., .on the premises. T'his involves a con-
struction of the aig-re,ement which is in writing 
and ,a:t'tadhed to the ieompl,aint. Objection i1s 
made to the ,complaint ibec1aus 1e it tinclrude,s a 
claim for .the ma 1tieTial no·t 1trea!ted ,on the prem-
i1s:es which it is cliaimed cannot be supported by a 40 
fair interpretation of the agreement. The plead-



40 

On Motion to Strike Complaint. Conclusion. 

ing contains ·two counts, the fi.r1st re-sting on 
p1aintiff' •s .allegation as to 1the meaning of the 
agreement, ,that is to say, 011 the agreement it-
·s1elf, and the -se•cl()nd ·sounding in tr ,over and 0on-
verision on the the ·ory that if the agreement does 
not cover all mate 1ri 1al, ·such as that s,old and no,t 

10 treiated on the premis ,e1s, sucih m.aterial neverthe-
less bel,onged to .him as the •o:wner of the s,oil and 
it •s s-ale by defendant in the circum stan,c,e;s would 
be a ,conversion. In ;otihe•r words, the • pl e1ading 
m.ay he chara:cteriz ,ed arS a priotective Oil.re couched 
in 1tihe-al:t,erna 1tive , to save rplaintiff 'is rights what-
e;ver they be de ,term:ined to be at the ·trial of the 
actio.n. It is sugge:st ,ed, ho.wev,er, t'hat sucih 
causes of .action cannot be -conveniently tried 

20 to ,gether. It is n101t rpe,rceived tiha1t this i,s ·so £.or 
tihe r,e,ason that they 'apparently ha .ve a 0ommon 
question of law or f.act ·and 1ari 1s,e out .of the ,same 
tra;nsaction. T1here appears to be no go,o,d re1a-
·s-on why they cannot be oonveni 1ently tried to-
ge1the 1r. An examinatiion -of the pleading as a 
,v-hiole le'ads to the conclUJs:ion that it is not obj ,ec-
-tionable. While ·vhe interrpr ,et,atiion -of the ,agree -
meTIJt may be 1a court question, it i,s C'on0eiv,able 

30 that such inte 1rpretation m:ay depend to ·s·om-e 
de ,gre 1e on ;tihe fa;ct.s pre 1sent ,ed at ·the trial. In 
the circumstances, the motion to strike the 
0omplaint will be denied. Defendant may have 
fifteen days- in which to file an answer. 

40 

RuLrF V. LAWRENCE, 

(Supr ,eme Court Commissioner) 
Circuit Court Judge. 

41 

[Filed Sept. 14, 1926.] 

ORDER DENYING MOTION TO STRIKE OUT 
COMPLAINT. 

NEW JERSEY SUPREME COURT ' 
w ARREN COUNTY. 

JOHN I-I. DAHLKE, 

Plaintiff, 
vs. 

BASIC IRON ORE COMPANY, 

a corporation, 
Defendant. 

A~ti ·on 
at Law. 

Thi ,s matter being opened to the Court by 
Harlian Be ,s:son, E1s1quiT,e, of Couns 1e1 with the 
Def.e1:dant, in the rpre1s,ence of J ·ohn H. Dahlke, 
E ·sqrur •e, Attorney Pro Se, ,and argument having 
be,en heard to ·strike out the first and ,s,e,0ond 
count:s of the amended c,omplaint on the . ground 
,of i~pr~p 'e,r joinder, &c., and a.fter hearing and 
cons11der1ng tihe argument of 0oruns,el 

IT rs -on this 11th day of SepteIDJber, 1926, 
ORDERED, that the m,otion of tihe def ,endant to 

·sitrike ,out ·s,aid counts be denied :and that the 
said defendant hav ,e leave to answer tihe said 
complaint within fift ,e•en day 1s1. 

10 

20 

30 

40 
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[Filed Sept. 18, 1926.] 

ORDER. 

NEW JERSEY SUPREME COURT, 

W ARRRN CouNTY. 

JOHN H. DAHLKE, 
Plaintiff, 

vs. 

BASIC IRON ORE, COMPANY, 
a ,c1orpor,ation, 

Defendant. 

Action 
at Law. 

~pplica,t ii,on for a Bill of P ,articular :s with 
respect to certain allega :tions ,of the second oount 
.o,f the plaintiff's complaint having ,been made on 
heha1f of the def ,endant ,and s•aid ,appli0ation 
being heard in the pre1s,enc,e of Harlan Be,s,son, 
E 1squire, .of •0ounsel with tihe defendant and John 
H. D1a:hlke, Esquire, -oouns,el Pr ,o s,e, due noticie 
,of 1s:uch arpplic:ation having been given ,and due 

30 coTIJsider,a tiion having be,en givien to the applic 1a-
tion, 

IT IS on 1this ,sevente ·enth day ,of September, 
A. D. 19'26, 

ORDERED, tha ,t the plaintiff he r·equired to serve 
upon the def,en,dant ,or it'S attorney within five 
days from the date of -servic,e here ,of, ,a Bill of 
Pa:rticu1airs, se1tting fortih the · 1s;pecific date ,s of 
-the removal of tailings as alleged in paragraph 
two ,o,f the second count of the 0omplaint, a;s well 

40 ais the specific quantity of tailing1s r ,em·oved on 

43 

e,aich oeca:s1,on and the ,offi.cer1s, agents ,or serv-
ants by whom such relmo,val was 1affected rus 
known to the plaintiff, ,and 1al1s0i the value of 
the tailings r,emoved on each of ·said ocoasions. 

(Signed) RuLIF V. LAWRENCE, 
,Judge, ·o.f W,arre 1n Oorunty ·Oircuit 
Court, si t'ting as Oommi•s1si,on,er. 
Pur 1suant ·to rule 94. 10 

20 

30 

40 
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[Filed Sept. 17, 1926.] 

ON MOTION FOR BILL OF PARTICULARS. 

N,EW JE 1RSEY SUPR 1E:ME COURT, 

,,,.,r ARRE,N Co UNTY. 

JOHN H. DAHLKE, 
Plaintiff, 

vs. 

45 

On Motion For Bill of Particulars. 

1924, ·and a:t divers other tim ,es 1s:ubsequerrt ther ,e-
ito ·and to the time •of illie bringing of thi:s ·suit, ,a;s 
1s1et fo,rth in the r se0ond paragrapih of :the ,se0ond 
count of y,our c,ompl,aint .and thaJt in .s1aid Bill of 
Pa :r1ticrulars, you be re,quir-ed to giv ,e the exiact 
date 1s iof ,the alleged takings ,of tailing,s ,and the 
value of ,tailinig,s taken ,on -e,aicih of the -said 1s,ev- 10 
eral occa:sions. 

Reisipe,0tfully y,ours, 
Acition 

t L EDGAR w. HUNT, a ,aw. 

20 

30 

BASIC IRON ORE COMPANY, 
a corporation, 

Defendant. 

·T·o JOHN H. DAHLKE, EsQUIRE·, Plaintiff iand 
A1tto-rney Pro :se, 

Belvidere, New J er1sey. 

Sir: 
TAKE, NOTICE tha 1t on the sevente ,enth day . of 

Sept ,emher, A. D. 192:6, at 10 :30 o 'c1ock in tihe 
fore:noon; or ,a:s ·s,o,on thereafter ,as oounsel can 
he 1he,ard, a't the Stacy Tren 't Hotel in the City of 
Trenton and Sit-ate ,of New J ,ersey, I shall move 
hefiore 1the H 1onorable Rulif V. Lawrence, Judge 
o,f the Warren County Circuit Court and Com-
missioner, etc., unde 1r the rule,s, of the Nerw 
J er:sey Supr ,eme Oo·urt, for ian order directing 
y,ou to furni'Sh fhe defendant in th:us ciaus•e wilth a 
Bill ,orf Par 1ticular :s, 0ontaining a ,specific rstate-

40 m·en't orf 1tihe 1t:ailing1s ,aUeged 1to have · been re-
m-ov;ed from your proper :ty in ·the m1onth of May, 

By: 
Attorney for Def ,endant. 

20 

30 

40 
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[Filed Se·pt .. 20, 1926.] 

BILL OF PARTICULARS. 

NEW JE 1RSEY SUPRE1fE COUR·T, 

WARREN CouN ·TY. 

JORN H. DAHLKE, 

Plaintiff, 
vs. 

BASIC IRON ORE COMPANY, 

Ac:bi,on 
at Law. 

a corporation, 
Defendant. 

The following statement is a bill of particu-
lars of the dates of the removal of the tailings 
and the value thereof concerning which claim 
is made by the plaintiff under the second count 
of the complaint, furnished pursuant to the 
Order of the Judge of the Warren County Oir-
cui t Court sitting as Commissioner, made on 
September 17, 1926, viz. : 

l\tfay and June, 1924 
September, 1924 
November, 1924 
December, 1924 
January, 1925 
July, 1925 
August, 1925 

988.80 net tons 
82.80 net tons 

136.75 net tons 
104.90 net tons 
806.35 net tons 
400.7 net tons 
191.60 net tons 

2,711.90 net tons 

40 after August, 1925, beginning with the month 
of September, 1925, -and at all times there-

47 

Bill of Particulars. 

after up to the time of the bringing of this 
suit the said defendant by its , agents and ser-
vants caused to be wrongfully taken and re-
moved 10,000 tons of tailings , from the prop-
erty of the plaintiff against the protes.ts and 
objections of the plaintiff made known to the 
defendant. 1 o 

The value of the said tailings so taken by 
the defendant is $5. per ton. 

., 

JOHN H. DAHLKE, 

Attorney Pro Se. 

20 

30 

40 
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[Filed Sept. 21, 1926.] 

ANSWER. 

NEW JELRSEY SUPRE ,ME 001JR 'T, 

WARRE,N COUNTY. 

JOHN H. DAHLKE , 

Plaintiff, 
vs. 

BASIC IRON ORE Co'M:PANY, 

a corporation, 
Defendant. 

Acti,on 
at Law. 

The defendant, B1asic Irion Or,e Company, a 
New J -ersey cor-por,ation havi11Jg i1ts principal 
offiee and place -of busineis1s in tfhe, State of New 
J ers 1ey :says that : 

FIRST DEFENSE TO FIRST CouNT. 

D,efe:nda:n!t will .object to 1the 1sufficiency iof the 
first count in point of law in fuat it fails 

30 to 1sta :te a ca11se ,of action, inrusmuch as by the 
terms of the written 1agreeme11t forming a part 
,of the 'S,aid count, the tailing -s theTein menti 1oned 
were sold to 1the def.end1aut whi,ch had a right to 
remo~e same fr ,om the prerrris ,e1s wiithout paying 
the plaintiiff ,anything further fior them. 

SECOND DEFE ,NSE TO F 'IRST CouNT. 

Defendant will object to the sufficiency -of the 

40 first count in point ,of law in that it fails to state 
cause ,of a0tion, inasmuch rus under the terms 

49 

Answer. 

of the written oon:tract fo1ming part of ,the count 
the defendant ·owned the t ,ailing,s men:tioned 
therein and was ,obliged to pay r ,oyalities to the 
,plaintiff only when pl,aintiff ',s premises wer ,e 
UJs:ed -as prescribed in the said .agr ,eement for the 
treatment ·OT manufacture ,of the tailings. 

THIRD DEFENSE TO FIRST CouNT. 

1. It admits the alleig,ation 1of paraigr ,aph one 
oif the firs 't count exceP't that it denie ,s that the 
'tariling,s mentioned in said par ,rugriaph were the 
prope:rtty of t!he plaintiff. 

10 

2. I1t admits tihat it entered into a wrirtten 
agree -ment on or a.bout February 27, 1920, as al-
leged in the second paragriapih of the first oount 20 
,but denie ,s that under and by virtue -of the terms 
of the said agreement, the plaintiff aigre ·ed to 
,sell to it subj0ct t ,o the pr 1ovision:s of 1s1aid agree-
1nent al1 his rigJ11t, ti1tle and inter erst of, in and 
to all the tailings then lying on the ·s1aid prem-
ise1s from ore , theretofore ·washed or otherwise 
:treated on ,s:aid premise -s and tihe t 1ailing,s wihich 
might thereafter be derived from the washing or 
O'ther itrewtme:nt of the o,re lying in bank on ,s,aid 30 
premi,se,s :and ,each and all the , ingredients there-
of for the pric :e, in the agreement -set f,orth, hut 
to the oontrary i,t s.ays that :the pLaintiff unde 1r 
and by virtue of 1he t,erms of the said written 
-agre ,emerrt, preisently -s·old 1all of hi1s right, title 
and inter 1e,st in tihe ·s-aid tailings to the defendant 
and :that under and by virtue of the terms ,of the 

1s,aid agreemen.lt ,the royaltie :s, .o:r payments , men-
ti,oned in the , s,ec,ond ·p'a;ragr,aph ,of 1the first 0ount 
wer 1e to be p,aid to :the plaintiff only when tail- 40 
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Answer. 

ingis were taken and tre 1ated or manufactured 
upon the plaintiff's premise:s, as in ·said agree-
m-ent i,s mor,e fully ·and at large ,se1t f,orth and 
tha:t under and by virtue of the terms of the s.aid 
agreement it wrus provided that no payment w,as 
to be made to the plaintiff f1or tailing ,s 1sold by 

10 the defendant and rermo,v,ed friom 1the premises 
and which were not tafoen and tre-a:ted or manu-
fac 1tured on tihe premises. 

. 
3. It admits that it made the shipment and 

deliv ,e,ry ,of tailings ,a:s aUeged in para.graph thre ,e 
of the first ,count but denie 1s ,that in m,aking ,such 
shipments and delivery it became liable to the 
plaintiff in any way, hut on tihe · contra:ry it •says 

20 that it doeis not owe the plaintiff anything for 
tailing,S' taken -and 1shipped ·a:s .alleged in the third 
par ,agraph ·of the first counrt. 

4. It adrrni-ts the 1allega ,tions 1of tihe f our 1th but 
un-num ,bered par.a .gra!ph ,of the fir 1st count, •except 
that it denies that any such quantity as 10,000 
·tons ,of tailings of the value of $:50,000 were ,s,old 
and delivered as tJherelin alleged and ~t further 

30 •alleg 1es .that 1such t,ailings a·s were 1shipped in 
August, 1925, and •ait dive ,r 1s tim ,e,s there,after and 
prior to the commencement of this .acti,on, we-re 
the proper 1ty ,of the defendant ,and 1tJhe plaintiff 
wa:s 1')101t entitled to ·a11y payment wha 'tsoev-er for 
such shipments. 

FouRTH DEFENSE. OF FIRST CouNT. 

1. T1he defenda.Illt 1s:ays tha!t it is the ,as,signee 

40 
1of a cer 1tain leas •e, .a ,true oopy (,e,xcluisive of the 
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Answer. 

acknowledgments in due form), of which is 
hereto annexed and ma;de part here ,of ,and for 
be1tter identificaition marked Appendix ''A'', and 
tiha:t under ,and by virtue of the te,rms of the 
,s,aid liease the plaintiff, J·ohn H. Dahlke, being 
the owner of the said premi·ses in the to'wnship 
o:f Oxf.?Td, Warren County, New Jersey, men-
tioned 1n 1tlhe first paragr ,aph ,of the first eount lO 

' on tJhe 23rd day ,of Ocitober, 1903, himself there-
after duly executed to Robert L. Ahles .a lease 
,of :the min~ng rig'ht ,s for a t ,e-rm of twenty (20) 
years, to commence on November 18, 1921 and 
to end on November 18, 1941; that said lease 
was an extension of a prior lease in substan-
tiall~ the same form, between the same parties, 
relating to the same · mining rights, dated 20 
November 18, 1901, duly acknowledged and 
recorded for a term of hventy (20) years, to 
end on November 18, 1921, that both said 
agreements of lease were on March 31 1904 
d 1 · ' ' u ,rus1s1,gned by ,tihe s,aid Robert L. Ab.res, 'Vo the 
Ba,s.ic Iron Ore Oompiany deifendanit herein bv 

. ' ' 
ia1ss1gnment 1s now ·sihoVirn ·to the oourt here, which 
became t1he ,owner thereof ,and of all the Tights 
and privilegeis of Ahle ,s ·therein, ,and which com-
pany is and ,s1till oontinue 1s 1to he the owner and 30 

po,s·sessor thereof; that by agreement beitween 
,the parties here,to, dated July 22, 1912, and now 
,shown to tihe ciourt here, in 0onsiderati ,on of a 
0rush payment ,of $5,000 made • ito ·s,aid plaintiff by 
the de.fend.ant the l-e·ais,e was modified ,so a:s to 
pr ,o,vide tha 1t tJ:ie royaltie ·s ,on all ir,on •oTe shipped 
on or aft ,er s,aid dat ,e i,s reduced 1to ,ten cent,s 
( 10¢) a :ton fO'r untreated ore and twelve and 
one-half centis (l2:V2 ¢) a ton f,or itr,eated or re- 40 
fined ore. 
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2. The defendant allege ·s ,t1h:a:t under ,and by 
virtue of the t•erm·s ,of ithe leases ·and agreement 
,af.ore 1sa ,~d and aliso •of the · agre 1emenJt ,annexed 1t,o 
tihe complaint in this cause, the defendant wa:s 
·a:t all time 1s menti ,oned in the first oount ,of t:he 
comprain't ais1 1the ,owner •of 1the t,ailings therein 

10 m·ent~oned :and tha!t the plaintiff is mot entitled 
to rec ,over any r:oyaltie1s £or tihe ,sa1·e and deliv-
ery ,of ·such tailings, unless the ,said tailings ar ,e 
t,aken 1and itreat ,ed ,or m.anuf actured upon tihe 
said premise 's prior to ;s-ale ·or shlpmerrt, in which 
.eivent i't he-come,s li,a;ble f,oT the payment of ,such 
ro ,yal'ties ,a1s, in ithe agreement 1anIJ.1e·xed to the 
complaint it is provided. 

20 F1IRST DEFENSE, TO SECOND. COUNT. 

1. D•e1fendail!t admi ·ts thrut ,on Fehru ·ary 27, 
1920, plaintiff was the owner of a certain tract 
,of land in Oxford 1Torwns!hiip, W 1arr •en Oouil!ty, 
N.ew J •er ,sey, eonsi ,s'fing of ,about 215 acre ·s a'S 
alleg 1ed in 1t!he firs :t pa;r:agraph of tihe 1se0ond 
ooun't, bu 1t denies Jthe re 1srt of the , ,allegation in 
1the 1said p'a.ragr •ap'h. 

30 2. It denie1s tJhe 1a;lle1~a;tions of par ,rugraph 'two 
,of the ,seoond 0otmt. ' &/, ... t .. ' ' ............ .I . . ' 

Attorney for Defendant. 

Exhibit "A." 
Articles otf AgTeemernt m:ade , a:nd entered inJto 

·the , 1twenty- •til:J.ird day of Ocitoher, A. D. ninet ,e,en 
40 'hundred ·and three, between John H. Dahlke, ,of 
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Answer. 

the ,town of B,elv.idere, in tfhe County of War-
ren and State of New Jersey, party of the first 
part, and Rolbert L. Ahles, ,of t1he to iwn ,of B1ay-
:Side, Long I'Sland, par 1ty of tihe secoil.1-d part. 

WHEREAS the p.a:rtieis of 1t)he fi.rs't ,and ,seeond 
pa rt have heretofore en.itierr,ed inlto -an arficl,e of 
agreement 1am.d lea 1se, by which the party ,o:f tJhe 10 
first part granted, bargained and sold to the 
p arty ·of the 1s,econd par 1t, f.or 1a term of twe ,nty 
ye,ar 1s, ·the erx;clusive right 'to mine and r ,emove 
1the iron ,or ·e contained on, in ·and under ,all the 
lands and premi,s 'e-s, situate lying ~ and being in 
the townslhip •of OxfoTd, 111 the ·Oounty of W:a,r-
r en and St ,a1te ,of New J ersery, and par ,ticuLarly 
described in said article of agreement and lease, 
up.on cert •ain 1term ,s and c·oinditions, •said article 20 
of agreement and lease bears date on the eight-
eenth day of November, A; D. nineteen hundred 
and ·one, 1and the te ,rm .of twenty y.e,a:rs therein 
mentioned i:s 1to begin on 'the, date of siaiid article 
of agre ,e,ment 1and le·ruse. Said a:rtide of ,agree-
ment and lease was duly acknowledged by the 
p,ar'ties itfhereto hefor 1e Nichola ls Har-ris, E1sq., a 
master in Chancery of 1tJhe· S'bate of N,ew Jersey, 
·On the t1hirtie:th day of December, A. D. nine 1teen 30 
ihundr ,ed and ,one, ,and duly deEver ,ed 1to the par 1ty 
of 1the second part by the · party of 1the fir ,st part, 
·and is the same agreement and lc1ase unde 1r 
whfoh mining ope1rati ,on1s for iron-ore a~e n,ow 
conducted on tihe: s,aid pre ·mis ,e:s. 

Now, THEREFORE, wi'trreisse:t!h, that in considera-
fion ,of tihe premises 1and 1the further eon 1sider 1a-
'tion of 1the 1s'um of ,one dollar, duly paid to the 
p arty ·of the frr1st part by the party ,of the s•econd 40 
pa~t, and of ·the · covenarrt ,s ,and agre ,ements, he ,re-
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inaf it.er •Seit f1orth, 1to ibe kept ,on ·the p,ar1t of the 
party of 1the ,sieeond part, the party ,of ,the first · 
part has and ,by tihe:s1e· pre-sents dot1h grant, bar-
gain and ,sen 1to the p,ar1ty of ·the ·seeond piart, for 
1thei further it,erm ,of :twenty year 1s, friom rbhe 
eig~hteenth day of N,ov,ember, A. D. 11ine1te,en hun-

10 dred and it-wenty--011e until the eightee11th day of 
N•ovemher, A. D. n;inete ,ein hundred and f O'rty-
•one·, the excluisive rig1ht to mine and rem ,ove all 
rt;he remaining ir •on ore · conitained in, on and 
under •all that tr ,act o.f land and premise ,s -si1tuaite, 
lying aind being in the _townsmp of Oxford, in tihe 
Oounty of W,arre'Il :and State -of N•eiw J ers ,ey, 
,owned by •the par'ty of the first pa .rt ,and being 
about tw,o hundred and £if.teen a;cre,s of land, ad-

20 j,oirr1ing Land -of J ,ohn 1Sar ,s,on, Jaeoib Cummins, 
itihe "H ·o,agland Farm", 1bhe Hixon lo1t, the Cutz-
1'er lio:t the Pitteng ·er l1oit 1and the Raub F ·arm, ' . t101getJhe:r with all the necessary rigfut-s ~nd priv-
ile~e:s fior 1expl1oring, mining and ,0arry1ng aw.~y 
rsa1d ore ·s, irncluding 1t1lie right of way f,or Ta1l-
ro:ads ,and 01ther roads ·to -and f r,om any part 
1theTe,of 1to rthe public highwayis, ,al1s10 to have the 
rig,ht ,of washing on the said premis 1e's such ore ·s 

30 -as shall require · wa-sihirng, ·and to UJse any cr ,e1ek 
and other water for such purposes; also to have 
tihe right and privilege to erect on t!he said prem--
:usies ,the ne,c1es·sary buildings and machinery for 
mining amd washing ,ore 's, and rto enjoy every 
facility for mining, washing and carrying ores 
aw1ay as he would ,or oould hav 1e if he wa 1s the 
real owner ,oif :the land, but no't tio do unne0e 1s-
•sia:ry damage and 1to pay 1the ·tenant fior crops 
thrut ,should be desitroyed by him. 

40 In eioTisiderr'ation Wihe·reof the s,ai,d party of tfhe 
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seeond part, .a:gr ,e-e,s to pay ,to the party of the 
first part, f.or every ton ,of -twenty -two hundred 
and for 1ty pounds in werigh1t •of merclhanbable iron 
'Ore Taised, mined and ,taken ,awiay from the 'said 
pr ·e,mises 'the ·sum of t-werrty-five c,ent ,s on wrushed 
iron ore the m,arket vialue ,orf which irs four dol-
lars pe1r 1ton ,and ·over, f. o. b. at mines, and for 10 
warsU1ed iron ore the market value ,of which i1s 
less t1h1an four dolla:r·s per 1tom. .wt the -Tatio in 
value of :twentv-five ,eernt·s 1to four drollars and on - ' 
all unwashed iron ores . shipped and used fifteen 
cenJt:s per ·ton, -sa.id r,oyalties no be paid quarterly 
om t1he first day -of April, July, October :and Jan-
ua:ry of ,each yeia1r for 1the quarter immediately 
preceding. The weights of ores to be ascer-
1tained fr -om ,s,c1aleis of Tailr -oaid ,compaillie1s trans- 20 
porting i'he ·ore, and if not shipped iby railro,ad t,o 
be rusceritainerd in any ot iher r ,e,asollia'ble manner ; 
the party of the :se0ond part to furnish state-
mernt of ores shipped, to whom :shipped .and ·when 
1shirpped, a1rd the pric-es aind values ther ,eof with 
paymeut of rroyalti1e1s, party ,of tlhe fir,st p,ar1t t10 

have trhe· right at all rea:sorrabl ,e hours to, iJ1Js1pec1t 
:t1he books OT bo-ok in which weights and price ,s 
of -0res are kept and to take statements there- 30 
from. 

IT rs FURTHER agre ,ed tihat ihe party of the ;sec -
ond p.art sha'11 each and every ye:ar during the 
teTm 1of ·thi:s lease and agr ,e,ement pay urrto the 
party ,o,f the first par 1t 1the sum of frour hundT•ed 
d0Ua:r1s, to-he paid in quarterly payment 1s of one 
1hundred dollars ea,ch quarter ,on the quarterly 
dat ,e1s1 spe :cifred, w1hich sum ,shall be credited 
1against r,oy:alties ,on iron ore ·subs •equerntly 40 
mined. In ,cws1e of f,ailure to pay ·such quarterly 
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paymerrts ,or r ,oyaltie 1s within 1twenty days aftelf 
ttihey 1ar·e due 1a:nd written demand ihas be,ern made 
for tfh.e sam ,e tJien in tihmt eruse thi !s le,a,s·e !Shan 
lbe null and v;oid, a:t ·the, op'tiion of the party of 
tlhe1 first part, 1a:nd 'the party ,of the fir·st ipar:t, h1J8 
heir ,s and a•s1signs may enter. 

10 THIS AGREEMENT and lea:se is, how1eiver, upon 
this express condition, that if the agreement and 
le,as•e betwe 1en the partiies he1r 1e:to fo1r the mining, 
&c., of the iron ore for twenty y,e,ar:s from tihe 
eighte :enth day of Novembe :r, A. D. ninete·en hun-
dr,ed and ·one, whi,eih lea ,s,e 1and agreement hlaiS 
he.en 'herein bef ·ore de1scribed, shall 'have been 
s111rrerndered, ciancelled, or avio.ided or forfeited in 
:any way, then in tha't case thi 1s agre 1em,ent and 

20 le,a:s1e ,shall he ahs ·olu1tely v,oid and ·of no effect, 
1a'TI:d t!he teirm t ihe,r,ein gr anted ,sih!all bei for noth-
ing holden. 

IT rs FURTHER AGREED iiha:t thi •s ,agre 1ement and 
le,a:se ·shall be subj,ect :to the 1'eas·e f OT lime!stone 
made heretofore by t1he parity of ·Hlie firs 1t part 
t ,o ·o.ne1 J 01seph H. ,Vils·on. 

30 
IT rs FURTHER AGREED :tJhat ·t!he party of the sec-

ond part may surr 1ender tih1s1 •agre ,ement and 
lea:se urpon 1thirty days' noti0e in wri 1ting ·to the 
party ,of ·t'he· fi:rsit pa:nt; but in caJs,e of the sur-
rende1r of this le1a,se the party ,of the :seoond part 
agre :e,s tbo ke,ep the :shaft OT ·sh.af't;s in operation, 
f re •e from wa1ter 1a:s is usual, up (t10 the da:te of 
such 1s1urrenider, and !the , party ,of trhe 1s1eeond par :t, 
dur :irrug ·t1he term O'f thi is leais•e ,and ,agre,ement, 
·shall have the rigmt to remo¥e ih.is property, in-

40 eluding building·s 1and machine.ry, &c., by him 
e1reicted, provided ho:weiver th.a.it rioya1'ties and 
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payments t 1O be made under 1tihis lease , are fir,st 
paid. Mining operations are noit 1to be ca:rri·ed 
•on ·w·H!hin a hundred f,e,et of .any farm build-
ings now upon the · 1JJr,emi:se1s, except by the writ-
ten eonsient ,of the party -of tlhe :firs1t part. 

IT rs FURTHER AGREED, tihrut ,the heirs, ,eixoe,cutoT1s, 10 ,admini 1stra :tors and 1a;ssigns of the r,e,spective 
pa;rtieis hereto are bound iJo the perf ,o,rm.ance 
iod: all agr ,eemen t,s, 0ovenants and ciondi'tions 
1and 1are al,so errl'tiitled to all 1the ben.e.fits 1and 
·advarrtag 1es arising from suc1h ·agr ,eiemeDJtJs, cove-
nant 1s 1and 0onditions the 1same- ,a;s if each had 
•every time he,en mentioned and bound to the per-
fiormance of such aigre1emen't-s, covernant ,s and 
eoinditi1ons a:s are her ,ein set f.O'rt'h. 

IN WITNESS WHEREOF the , parties ih1ave her ieunto 
set their ihandis and 1s1eals 'the, day and ye1ar fir1s1t 
ahove wri !t'ten. 

E:x-ecuted in duplicarte. 

JORN H. DAHLKE, L. s. 
ROBERT L. AHLES, L. s. 

Signed, s•eaJ.ed and delivered 
111 the pre ,sence of 

I-- L. TAYLOR. 

20 

30 

40 
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[Filed Oct. 2, 1926.] 

REPLY. 

NEW JERSEY SUPRE 1ME COURT, 

VYARREN CouNTY. 

JOHN H. DAHLKE, 

Plaintiff, 
vs. 

BASIC IRON ORE COMPANY, 

a c~rpora tion, 
Defendant. 

Act1ion 
at Law. 

1. The plaintiff denies the matters set forth 
in the first and second def ens es of the answer 
to the first count in the 'complaint. 

2. The plaintiff denies the matters set forth 
in 1tihe several paragrarpfu.:s ,of 'the 1third def 1enise 
of the answer to the first count of the co,m-
plaint, except those matters which are admitted 

30 in the said defense. 

3. The plaintiff admits the first paragraph of 
the fourth defense of the answer but he de-
nies the matters set forth in the second para-
gr 1a p1h 1of the £,0L-rr1th defense of the ,a;n1swer. 

JOHN H. DAHLKE, 

Attorney Pro Se. 
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[Filed Oct. 28, 1926.] 

AMENDED POS,TEA. 

NEW JERSEY SUPREME COURT, 

\¥ ARREN COUNTY. 

JOHN If. DAHLKE, 

Plaintiff, 
vs. 

BASIC IRON ORE COMPANY, 

a corporation, 
Defendant. 

Aobion 
at La w. 

The poste ,a heretofore filed in the above 
named cause is amended to read as follows: 

This case was tried before Judge Rulif V. 
Lawrence, with a jury, in the Warren Circuit, 

10 

20 

on October 25th and 26th, 1926. During the 
trial the second count of the complaint was 
abandoned and .the jury rendered, by the direc-
tion of the court, a general verdict against the 
defendant, and in favor of the plaintiff on the 30 
first count of the complaint, for Five Thou-
sand Two Hundred Ninety-five and twenty-

" igllit huOOre<l'IJhs DoUar~f: . lL...-'LO . .,, 

Judge. 
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[Entered Dec. 7, 1926.] 

JUDGMENT. 

JOHN H. DAHLKE, 

Plaintiff, 
vs. 

B 1ASIC IRON ORE COMPANY, 

a {~1orpor,a tion, 
Defendant. 

Ac1ta,on 
at Law. 
On P,ostea. 

It is ordered that judgment be and hereby 
is entered in favor of plaintiff and against the 

20 
defendant for the sum of five thousand, two 
hundr 1ed ninety-five dollars and twenty-eight 
cents on the first count of the complaint, be-
sides costs to be taxed. 

30 

40 

Entered December 7, 1926. On motion of 

JOHN H. DAHLKE, 

Atty. Pro se. 
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NEW JE ,RSEY SUPR,E ,N[E C0UR ·T. 

JOHN H. DAHLKE ,, 

Plaintiff, 
vs. 

BASIC ~RON ORE COMPANY, 

a eorpor,a ti ,on, 
Defendant. 

Acibi,on 
at Law. 
On P,o,s'tea. 

Judgment entered this seventh day of Decem-
ber in favor of plaintiff and against the defend-
ant f10r the sum ,of five tJhousaJJJd, 1tw,o hundred 
ninety-five dollars and twenty-eight cents dam-
ages and fifty-one dollars and ninety-four cents 

10 

cos.ts. 20 
WM. J. GuMME ,RE, 

Chief Justice. 

30 

40 
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NEW JE ,R.SEY SUPR ,EJ\IIE COURT, 
N·o. 17, W ARRE,N CIRCUIT, 

S,erptember Te-rm, 19'216. 

JOHN H. DAHLKE, 
Plaintiff, 

vs. 

BASIC IRON ORE COMPANY, 
Defendant. 

Actiion 
2-it Law. 

'Transeript of ·shorthand no1teis o'f iestim,ony, 
etc., 'taken in the above , eniti1tled miatter on the 
trial ·the ,r 1e·of before I-Ion. Rulif V. LawrHnce·, 

2° Ci:rcuit Oourt Judg ,e, and a jury, at 1the C'our't 
Ho1]s1e, Belvidere, N e-w J erisey, on Monday, Oc-
11Jo(be,r 25, 19,26. 

APPEAR.AN CES : 

JoHN H. DAHLKE, and SYLVESTEiR C. SMITH, Jr. 
('Smi1th & ,Smith), £.or the Plaintiff. 

HARLAN BEssoN, for the Def 1endant. 
30 (Jury empaneled and ,sworn. ) 

Mr. Besson: 1\1:ay it please the Court, before 
the case is opened to the jury I would like to 
draw the Court's attention to an aprplic,ation 
·which I wish to make to amend the fourth de-
fense • to the , firs,t count. It is on page 13 of the 
transcript, in paragraph 1. The amendment I 
have discussed with Mr. Dahlke and it consists 
in inserting the words, '' The lease was. modi-

40 fied", after the ,vord "Defendant" and before 
the word ''So''. 
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Mr. Smith: There is no ,obj,ecti10n t10 that. 
·The 1 Oourt: There bein:g rro obje-ction the 

amendment will be allowed. 
(Mr. Smith opened for the plaintiff.) 
The Court: Just how much do you claim 1n 

dollars and cents 1 
Mr. Smith: $4940.28 and the interest. 10 
Mr. Besson: If the Court please, at the out-

set ,there were two ,0ount,s in the complaint, one 
based upon the contract and one in which an 
alleged conversion is charged. 

The Court : Now do y,ou ask them ·to elrect 
whether they are r-e1ying on the fir,st count or 
the ·s,ec,ond cJoun t 

Mr. Besson: Yes, sir. I assume from Mr. 
Smith's opening statement that they rely on 
the first count, which is the contract. 20 

Mr. Smith: I think that is correct. There is 
nothing in the Practice Act why they cannot be 
tried together. 

Mr .. Bes ·s1on: I unders't.and the 0onversion was 
cha 1rged in the· ,second count ,a[1d includes ,a much 
larger claim of damage ,s. 

T'he Court: I now understand they ,are re-
lying upon the first count. 

Mr. Smith: That is right. 
Mr. Besson: I might also supplement Mr. 

Smith's statement by saying· that I have cal-
culated the total amount of tons shipped and 
the total amount of interest on payments which 
Mr. Dahlke claims are due and I arrive at the 
sum of $5295.28, which brings the interest down 
to the date of this trial. 

Mr. Dahlke: That is correct. 
(Mr. Besson opened for the Defendant.) 

30 

40 
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'The Cour ,t: vVha·t i1s this ,s,0hedu1'e-that yiou 
produced in your opening? 

Mr. Be,sson: The schedule that was agreed 
upon. Mr. Dahlke replied to my demand for a 
bill of particulars by setting out certain in-
formation. 

The Court: Does that statement contain a 
schedule of all shipments made of this ore not 
treated on the premises, of tailings shipped to 
someone else off the property? 

Mr. Besson: Yes, sir; and that also repre-
sents a calculation of the intere ,st due on these 
amounts; ,so that if there is anything due to 
Mr. Dahlke upon the theory of his first count 
he is entitled to the sum of $5295.28. 

20 
The Court: Does it not become a question of 

law? 

30 

Mr. Besson: I think it is entirely a question 
of law. __ 

The Court: The construction of the agree-
ment is a matter of law and if I decide that 
Mr. Dahlke is entitled under the agreement to 
recover as a matter of law, the only thing left 
would be to direct a verdict on this schedule. 

Mr. Besson: That is right. 
The Court: In other words, there would be 

no question of fact for the jury to determine. 
Mr. Besson: There is one thing I might sug-

gest to your honor that you might wish to do, 
and that is to take sufficient proof to put your-
self in the position that the parties were at the 
time this agreement was made. 

The Court: .I cannot allow any testimony to 
supplement the terms of the agreement. 

Mr. Bess ion: No, sir. Just to put yourself in 
4o the position of the parties at the time the agree-

ment was made. 
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The Court: What is the attitude of counsel? 
Mr. Dahlke: I wish to say the situation as 

indicated is entirely satisfactory except for this 
fact: We have a chemist here to show that 
these tailings are not iron ore. 

The Court: Does that make any difference in . ' view of Mr. BeS'son 's opening. 
Mr. Besson: I do not think we contend the lO 

tailings are iron ore. 
The Court: They admit apparently that the 

issue involves the sale of tailings and ship~ 
ment from the premises. 

Mr. Dahlke: If that is admitted then we will 
not off er any evidence on that. There is one 
other point that might be presented in evidence 
to the jury, that mig·ht be a question and that 
is this: after the making of this ag;eement of 20 

1920 concerning tailings the Brusic Iron Ore 
Company-

Mr. Besson: I ask that the question be dis-
cussed at side bar. 

The Court: The jury may return tomorrow 
at ten o'clock. 

( Th e Court and 0ounsel retired :to c:hamhers.) 
Mr. Dahlke: The only other thing that we 

desire t,o bring before the Court, and that might 30 
hav ,e to go 1to the jury, unle ,s·s J\,fr . .Beis,son wi11 
admit it, is the statement rendered under date 
of April 30, 1924, to Dahlke by the Company, 
and the letter that accompanies it, May 1, 1924, 
of Ogden Hewitt to .John H. Dahlke. The state-
ment shows a total shipment of seven cars 
making 321.75 tons at $4., making $1287. Thi~ 
statement by adjustment was subject to ·certain 
demurrage charges of the Lackawanna Rail-
road, leaving a net sum of $251.34 paid to 40 
Dahlke. 
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Mr. Smith: And also the correspondence 
prior to that. 

Mr. Dahlke: No; there is nothing prior to it. 
Now, then, afterward there was an additional 

amount of demurrage. The demurrage was 
settled and there , was an additional amount of 
twenty-five dollars and some odd cents to the 

lO $251., additional payment sent to me. 
The Court: That is, reducing it-
Mr. Dahlke: No; increasing it, making it 

$275. That wa,s paid to me. That statement 
shows that the tailings were shipped to the 
A,storia Light, Heat & Power Company and 
that-

The Court: ,Vhat is the significance of that1 
Mr. Dahlke: That they had interpreted this 

20 contract themselves and paid for the tailings 
shipped up to that time off of the property and 
not treatel thereon. There are two letters that 
go over the situation. The letter of August 22, 
1923-

The Court: It is a matter of evidence, is it 
not1 

J'vir. Dahlke: That is part of my evidence, 
yes., sir; but if that is agreed to there is nothing 

30 for the jury. 
Mr. Besson: There is one question here that 

I would like to bring to your honor's attention, 
in th e first pl a,ce, that evidenc -e, ·here is noit ad-
missible for consideration unless it appears that 
this contra 'ct is so ambiguous that the Court 
cannot interpret it without the aid of it. 

· The Court: In other words, you invoke the 
rule that an interpretation of t11e contract by 
the parties themselves cannot alter the con-

40 tract even though one of the parties has miB-
co1rntrued the contract. 
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Mr. Besson: Yes, sir. 
The Court: In other words, if you made an 

error or mistake in interpreting that contract 
and sent Mr. Dahlke this sum of money in the 
'circumstances that the letters indicate, that that 
still does not foreclose you. 

Mr. Besson: That is it, sir. Then I w-ant to 
say, further than that, in the letters that were IO 
sent by Mr. Charles E. Hewitt, an officer of the 
Basic Iron Ore Company, he protested against 
these payments, or stated that he made these 
payments and subs.equent payments under pro-
test. 

Mr. Dahlke: .I will furnish those letters. 
Mr. Besson: The letters ,vere dated in Aug·-

ust, 1923. 
The Court: Gentlemen, tomorrow morning 20 

you better put in .such evidence as will provide 
the ground work for an interp ,retation of this 
agreement as a matter of law . Put in this also. 
I think it would be admissible. Then couns el 
may argue pro and c:on on the question as to 
whether or not that would prevent the Court 
from passin g upon this agreement as a matter 
of law, in view of what is claimed by Mr. 
Dahlke about the parties' own interpretation. 30 

l\fr. Besson: That is true. We do not dis-
pute the letters at all because · in a way this 
is somewhat of a friendly suit. We have agreed 
on practically everything here. We agree that 
we wrote these letters and he agrees that he 
wrote these · letters to us, so there is practically 
no question of fact. It is only the legal ques-
tion. 

Mr. Dahlke: Mr. Smith suggests that prior 
to the making of the contract in April, 1920, 40 
there was a full and ample discussion and we 

New Jersey !State Ubrary 
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agreed on that contract, that I claimed the tail-
ings, and they deny-that, of course is in the 
contract. 

The Court: I cannot permit any conversa-
tions or dealings relating to the subject of tail-
ings prior to the execution of that contract. 

10 Mr. Smith: Only so far as, it affects owner-
ship. 

The Court: That is recited; there is a pre-
amble in the agreement. 

Mr. Besson: Any claim of ownership that we 
have ha is got to be based upon the agreement. 

The Court: They recognized apparently by 
making the agreement that Mr. Dahlke did own 
the pile of tailings on the ground on the leased 

20 
premise-s, otherwise they would not have made 
the agreement. 

30 

Mr. Dahlke: Then, your honor, there is noth-
ing for the jury. 

Mr. Besson: No. 

(Adjourned until Tuesday, October 26, 1926, 
at ten o'clock in the forenoon.) 

Belvidere, N. J., October 26, 192·6. 

( Ca•s·e reisumoo pur1sua:nt to adjournment.) 
(Arppearance ,s rus before nO'ted.) 

The Court : Now, gentlemen, j11s·t what i,s the 
pos iture · of this case now~ At tihe ,cl,01s;e ,of the ses-
1si,on yes:terday rus I under •stoiod it counse1 aigreed 
that really tJhe,re ,was a que ,stion ,of law inv,olved. 

40 I think per.ha:pis1 i·t w,ould he ,better to rput in isucih 
proof 1a•s apparently is nec •e1sisary in order tha;t 
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we m 1ay a:s,certain ·the f.acts in the cas:e. Of 
c·our·se•, m•ust 1of tihem ,are in0orporaited in the 
documentary ,evidence, the a:greem ·ents and lea:se:s 
and ·s10 on. I think, in the circums1tian0e1s, that 
pe1r1ha~s ·t11e ease ·had better be 1submit'ted in 'the 
regul :ar way 1and then 1a1t the oonclu 1s1i10rn of ·the 
plrui111tiff '•s c,a:se, in :the· ev1en1t of there being 1a mo- 10 
tion for a nonsuit, it m:ay be· ar 1gued and the 
Court will pa •s's upon it. I tU1ink pro 1bably ,all the 
faict1s may he incorpnriated in the ip1aintiff' :s case, 
or a;gr-e,ed upon, ,and 1th-en if counsel for the , de-
fendant de1sires to m,ake a moti 1on for ,a nonsuit 
't1he ciourit may dispO!Se ,o,f irt. Otihe-rwise, yiou m,ay 
w.ithdraw 1a juror ·and 'have the cruse submitted 
"to the Court f.01r decision on the Law. Which do 
oo·u111s1e,1 prefer 1 20 

Mr. SmitJh: We would rather wait until we 
1submit the proof, I think. 

'The Cour 1t: Very wen. 1Tihern you may pro-
ceed. 

Mr. 'Smi·th : I ·would like to offeT 1the agr ,e·e-
m,ern1t, da;ted F ,ebruary 27, ]920, in e•vidence. 

(::Marked Exa1ibit P-1.) 
Mr. S:rniith: I 1viould also , lik ,e to uffer the · orig-

!i.na1 letter fr .om Charle is E. H ,ewitt, iof Augus :t 22, 30 
19·2,3; copy of .a lett ,er, tihe ,origiri,al not being in 
OUT posse-s1sion, dated Augus 't 27, 19'2·3, writiten 
iby Mr. Dahlke -to Mr. Hewitt, who i,s on ,offieer ·of 
the , B1a1sic Ir 1on Or•e Oompany, 1the de.fe:ndiarrt; ·and 
.a le1t'ter of May 1, 19124, wri ttten by Ogden B. 
I-Ierwitt t10 M.r. D,ahlke; and alJso th ,e 'S'tat·ement of 
the amount paid 'to Mr. D·aJhlke•, oif ApTil 30, 
1924. 

Mr. Beisson: I o bj ,ect on the ground tha1t the 
00,ntraclt is no1t aim'biguous, i;hat rt spe1akis for 4o 
rtself, ·and ,that this i,s parole ,ervide-nce which i1s 
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offe1r,ed in vio}atio11 of tihe ru}e g1ov,erning the ad-
mi1s1sion of i·t. 

The Cour 1t: To whicih counsel fior the plain-
tiff r ,eplie 1s, I 1a'S1sume, 1tthat it tends to indicate 
t1he eonstrucltion by the def ~ndant itself upon the 
character of tJhis eont :r,act. 

Tuir. Smith: Y·e,s, •sir. 
The Cour1t: Obj,ecition o,ve,rruled. 
T1he correspondence and 1sta:t,ement may he 

marked .as -an exhibi 't ;and you n1ay have ,an ex-
ception. 

Mr. Bes·son: Y,e1s, 1sir. 
(Pa :peris refer 1red 1to 1and i0ffer1ed in evidence 

a.re 1naTked re•snectively, Exhibit P-2, Exhibit ' ,. 
P-3 Exhibit P-4 ,and EYJ1ibi1t P-5. 

' The Court : Mr. Be:ssion, have , you the original 
ioi:f 'tlhat letter from Mr. D,ahlke? 

Mr. Besson: I have received a n:otice to pro-
duce certain leitters. 

T1he Court: Produce tihe original let ,te1r firBt 
and t 1hen the pl1aintiff may offer it. 

Mr. Smith: August 27, 19'23, wa:s 1tlhe date. 
Mr. Be1s1s,on: I think Mr. Dab.lke, ,and I have 

a1greed to use copies if necessary. 
T1he obj'810tiion I was maldng wa's no1t to the 

30 fiac1t 1th111t the lett 1er wa:s ,s,econda:ry, but me1r.ely 
on 1the parole e,vidence question. 

The Oourt: Objection overruled, .and you may 
have ,an e~ceptio11. The ]e1Uers off 1ered together 
with the copy of the origin-al of the 1one offored 
•and wri 1t:ten by Mr. D:aJhlke to ,the defendant com-
pany miay be mark 1ed. 

Mr. Smi!th: I would now like 1tJo offer in evi-
dence two checks, o:ne f,oir $2,51.34, which I have 
1a,sked the defendant to produce, the canc,elled 40 
,cJhe,ck, amd a,notiheT check for $12'2.25, m3Jde pay-
1able · to Mr. Dahlke. 
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The check foir $251.34 is dated April 30, 1924. 
(Oheck referred :to is marked Exhibit P-6.) 
Mr. 1SmiitJ1: A11d 1the next ,one, dated a:hout 

September 9, 1924, fo:r $22.2'5. 
Mr. B!e1s·s-on: T:he defendian!t is willing tio, 0on-

0ede :tha:t we g,ave 1th 1a1t che,ck. 
'The Court: It i1s admitted on the record tihiat lO 

in addition :to tihe check just ,offered on-e bearing 
date · 1about September 9·, 1924, wia1s ,als10 giv,en to 
the pl ,ain'tiff, for $2,2.:26, and thfa c:heck having 
'been mri,slaid, :ut i,s ,admi 1t:ted tihat •such check was 
given. 

Mr. Besson: May I have an exception on the 
record to the offer? 

The Court: Objection is made to the offer. 
The objection is overruled and you may have an 20 
exception. 

Mr. Besson: Mr. Smith ·wants to make a 
proposition of an admission that he asks us to 
make, with reference to the purpose for which 
these payments were made. Of course, I would 
like to supplement that by saying that we 
also made these payments under protest. 

Mr. Smith: We do not want any such ad-
mission as that. 

Mr. Besson: We will not object to admitting 30 

that. 
The Court: I think you may consider that as 

part of the affirmative case for the plaintiff, 
.and 1thern I think I wilil pe1rmi,t you t,o proeeed 
with your defense to the extent of offering 
those letters which you say indicate a protest 
on the part of the defendant company, and then 
perhaps instead of a motion for nonsuit it will 
resolve itself into a motion for direction of a 
verdict. 40 



, I 

72 

Discussion. 

Mr. Besson: Yes, sir. 
Mr. Smith: I would like to now offer for 

the re,cjord this ,statem 1en:t which has been 1suib-
mitted and agreed upon by Mr. Bes:son, of the 
amount of net tons of tailings that were shipped 
from the premises up to the present time, and 
the interest to date on the various shipments 

lO which 'have· been made, that i's, intere •st to Ocito-
ber twenty-fifth. 

Trhc, ·Court: D,oes it a:pq:::>ea:r on the ·st3Jternei11't 
for what purpose those tailings were sold or 
shipped? 

Mr. Besson: No. They were not sold for mak-
ing paint; that is certain. 

Mr. Smith: Of that we would have no knowl-
edge ,. 

20 The Co1ut: Then you will ihav;e to rput that 
in as pa r t o.f y,onr defense. 

That statement 1nay be received and marked . 
( Marked Exhibit P -7.) 
The Court: Now, what else have you? 
J\!Ir. Smith: F-or 1the- purpa.se of lthe· record 

we would like to •off er a statement of tailings 
shipped by the Pequest Company after July 31, 
1'925, wi th the prices indicated. 

30 The Court: What is the Pequest Company? 
:11:r. 'Smith: It is 1the B.a1sic Iron Ore Oom-

pany, the defendant. And it shows also the 
pric ,eis ""'hich were 1receiv:ed by ,their own 1st:a:te-
ment for this, for the purpose of showing the 
price was above the amount ·set forth in the 
c:ontract. 

The Oourt: Of four dollars a ton? 
Mr. Smith: Yes, sir. It was really six dol-

lars ,. 
40 Mr. Be,sson: I object to that. I cannot see 
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how that is relevant. We have already agTeed 
upon the , amount which would ibe• received if 
the plaintiff is entitled to recover. 

The Court: What is that statement? 
Mr. Smith: The persons to whom it was 

shipped, the date it was shipped, the quantity 
,shipped, and also the gross tons and the rate 10 
per ton, without any-

The Court: Of tailings? 
Mr. Smith: Yes, sir. 
The Court: And the statement you have just 

offered is a summary of what you are now 
offering? 

Mr. Smith: Yes, sir, without any names as 
to where they were shipped, but just has the 
dates and the gross tons, worked out on a net 
basis. 

The Court: And you agree that the state-
ment offered is a summary ·of the statement 
you now offer? 

Mr. Smi 1th: It i,s a summary of ·the gro •s:s t•ons 
,sihipped out. 

20 

MT. Bess ,on: It i·s m1ore · ·than tih1at. In f,ac't it 
relat ·e!S to trian!sactio'IlJsr af:ter the ciommencement 
of itJhis 1sui1t, and t1hat is why I obje ,c1t to i1t. 

T!he Court: If tb:a't be .so then it would not be 30 

materi ·al. So much ·of it a1s hws any relation to 
the i;s,sue in the ca-se-

Mr. D1ahlke: The ·sta 1tement we· ,offer is the 
exact arnounit ro f ,tailing ,s th rut iwe1re , shipped p ri,o r 
1m the bringinig of the suit, ,and this i:s the isitate-
menit furniJShed by the Ba .sic Ir10n Ore Gomp,any, · 
1the def.endan!t, whi ,ch :show1s- t:J:1e 1amount 1of tail-
ings tih,at weir,e shipped during ·thait p,eriod, ,and 
'Some additional tailing 1s tha !t ihave no interest in 
t~s~. 
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The Court: The ,state ,men1t may be 1·ece:ived 
·and mark,ed as an exthibi1t and will he consider ,ed 
only with r.eference -to t ,he t,ailing~s ,s1hipped prior 
ito ithe beginning ,of this suit. 

1Mr. D,a:hlke : ...:~1.1d the price of ·srix dollars per 
ton. 

Tulr. Be1s,son: I object to i1t ,on thie ground it is 
rirrolevant. 

'T1he, ·Cour1t : Obj ,ection overruled. It will be 
·&dmi1t1ted 1to t 1he ,extent indicated by the Cour 't, 
,aTI1d y,o,u may 111a,ve an excepition. 

1(IS!ba'.t1ement ref.erred t10 i,s marked E:xhibi1t 
P-8.) 

Mr. 'Smith: I mignt say that tha lt po.r1ti,on of 
the- ·statmerrt which is r,e,le1vant to t1he tailings in 

20 rus,s-1.ie in 1t!he ca:se i,s indicmJted by two rpencil 1ine·s 
tihat ,are .dra'wn on it. 

'The · 1Oour 1t: All righit. 
~rI:r. Smith: With that we will re ,st. 
1The ·Oourtt: Proceed ·wi1t!h ithe defens ·e. 
Mr. Bes 1s1orn: 1 would like to offer in evide ·nce, 

first,~I a;sked Mr. D1alhlke to pr ,oduce -cert ·ain 
or 1iginal le:tte-rs, ,one ,of -whi,cih wais 1a le1t1t,e1r dated 
Au:guist. 2!2, 1925, writ1ten· 'to him by Charles E. 

30 H·e1wiH on heG::talf of the B1asic Iron Ore Oom-
pamy. I ·think that lettte:r he ha'S produced and 
offered him,self. 

I tthen :asked him to produce ,a l,etter da 1t•ed 
Augus1t 30th, written. by Cha['le ,s E ,. H,e,wi'tt ion 
beha1f 10£ 1the B1asi,c Ir 1on Orie Oompany. I have 
a copy ,of that lett ·er; that is 19i2.3. 

The ·Oourit : H 1a ve y,ou the original 1 
Mr. Dahlke: W·e do no,t o\hj ,ercit on iaccJount 

,of no.t pr ,oducing the -oiriginJal. I ;am una:ble to 
40 find d.1t. 

The Oour't : The copy may he mrurked. 
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(Parper referred -to and offered 1n ·eviden :ce 
. i1s ma:rked Exhibit D-1.) 

Mr. Be1s1s0,11: N'olW 1the ne-:xi le:tt,e-r !that I 
a!sked Mr. Dahlke to produ0e · was a letter dated 
Octoher 23, 1923, fr ,om the · Baisic Ir ion Ore Oom-
pany, iSigned by Mr. Ogden Herwi.'H and ad-
dreS'sed to Mr. D1a1hlfoe. 

1The , Court : 'rhe le·Uer i1s produced. I·t miay 
be marked. 

(Pap ,er r ,eferred 'to and o:ffie1red in eviden.c,e 
:iis m1arked Exhibit D-2.) 

Mr. Bes ,son : The nex1t is ;a 1eitter dated Oc-
t,o be,r 29, 1923, signed by Ogden B. I-Iewritt on 
betha:lf o.f 'the Ba ,sie Iron Ore Oompany, and 
add rie:s,sed to Mr . J ,ohn H . Da,hlke. 

10 

:Mr. Smith: W,e cons ,ent to ithe copy. 
(P 1aper referred to ;and 1offe:red in -eviden0e i,s 20 

ma:r ked E}rhibi 1t D-3.) 
Mr. Be•s1s1on: ·T:he next lertteir ·which I ,rusked 

you to pr ,oduc,e ,vas -the le1tlter dated Novemb er 
16, 19'25. 

(Paper produced :and mark ·ed Ex 1hibi 1t D-4.) 
Mr. Besson: The next -OTI'e· I ask you to pr ,o-

du ce i1s number six on the li1s1t. That is the 
letlter dated October 28, 1925. 

(P iape •r produoed.) 
Mr. ·Smith: 1Tha ·t is1 N.overmber 6 192'5•. 

' (Marked E ,xhibit D-'5·.) 
Mr. B·es:son: I wou1d a,sk you, Mr. D,ahlke, if 

you ha:ve a lie1tter iof 0 :Cltofbe,r 5, 1925, Mr. Charles 
E. Hewitt's l,e:tter, written ,on behalf of the 
Ba,si,c I ,ron Ore , Company~ 

30 

Mr. Smith: I ·am ,g,oing to iobje-ct to tlli.i1s 
le1ttie,r ·on itwo groun,d ,s: :fir1sit, 't!hat :iJt iis a ,s,elf-
s•erving declarati ,on-1t1his i1s Octo!her 5, 19125~ 40 
and •se,00:nd, it i,s not ma 1terial to the i1s1sue. 
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Mr. Bes-son: I ·ha.ve no1t asked Mr. Dahlke 
to pr10duce it, but I do not s·ee ho·w it is a self-
•s:e,rving decla 1r;a1tion. I·t simply r,e1ate1s to tihe-
Of cour ,s-e, in O'rde1r ,to de1termine ,thart queis1t:i,on 
I think your hornoir oug·ht 1t,o, ,ex-amine the le:tter. 

I tlhink 1that is just ,as rele •viant as the ,s-e other 
le1t,t,e,ris which hav 1e he·en offered ,a1s ,a part of 

10 tihe ciorresporndenee. 
'The Court : ( After examining paiperr) This 

le1ttier will he admi'tted and marked, and you 
may have ;a;n ,exeeption. 

(Pap 1er 1re.f.erred to is marked E:x1h1bit D·-6.) 
:lYI-r. Bes ·s·on: I als·o asked yiou ·to pr ·oduce a 

le1t:ter of Nov,ember 5, 192:5. 
Mr. Smith: We did pr 1odu0e that. 
Mr. Beis:son: Then next i,s the 18'tter .of Oc-

20 tober 16, 1923, addressed to Mr. John H. Dahlke, 
·and rsigned by Charle ,s E. H·ewiitt on heha1f of 
t1he Basic Iron Ore C10mpany. 

The · Court : Ther :e i,s no denial on 'the part 
of Mr. Dahlke of having received ,tJhe originaH 

MT. Smith: N:o. 
T:he· Oourt: 'rhe covy may be ,offe,red. 
Mr. Be,sis,on: Here i,s ,our 0opy ,of it, ,although 

tJha·t, I tiliink, dea1·s with 1anothe !r oo,ntr ,over.sy; 
30 pro lbably ·tha1t ha;s nio herurirng om 1this ·suit. I 

will -withdr 1aw the offerr. 
N.oiW, I ,v:ould a1's,o like ·to .offe1r-A ,0opy of the 

mining le,a;se i,s ,anne~ed t,o the ans !wer, ·and I 
,think 11r. Da!hlfoe agre •eis witih me that tha 1t is 
the lea1s1e and he :s1t1ated before that it w,ould no1t 
he nece 1ssrury ito pr 1oduce ·the original re0ord from 
tJhe Clerk '·s office,. 

The Court: V·ery well. I think hi 1s reply a<l-
40 mi1tis that le-asie. 

Mr. D·ruhlke: Yes, si1r; it does. 
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Mr. Bes,s·on: And his reply al,s,o 1admit-s the 
agreement hertween 1the ,two partiie·s, which was 
embodi ·ed in !two le1tte-rs which I r•eiad 1to the 
jury in my ,orpening. D,o, y,ou ihav•e a;ny obj ,ec-
1ti,on 1to adrr:dtting tho :s,e two let 1ter1s 1 

Mr. Dahlke: There is no ,obj·eic1ti,on to them. 
That i1s 1the fact. 

Tihe Court: They m,ay be maTked. 
(Papers refe ,rred to, ar ,e marked Exhibit D-7 

and Exhi!hi.it D-8.) 

10 

Mr. Be,s,s,on: I would like• t'O prove on the 
reeord thait prior 1to the making io,f this change 
·that the reruson fo-r t 1he reducti ,on in the roy:altie ·s 
ha ·s be1en .the fact that 'the, opera:tions of the B·rusic 
Iron Or,e Co-mpany had been unrpr,ofrtwbly con-
ducited. I 1think I 0ould :pr ,ove ,that by Mr. 20 
Riclha:rds. 

Mr. Smith .: If the Oourit rpieais,e, I object 
to that he:0ause ifhe contra.ct ,and :agre 1ement ,and 
the leit:t,e1r,s .speak for tihems1e[v,e·s. 

T·he Oourt: vVha:t i1s y,our .ansrwe•r1 
M-r. Besision: I :thinl{ tihwt i1s pr ,ohably so. 

The, 1only thing thait it might do is put the Oourt 
in the · po1sition .of :the partiie :s at ,the time 1the 
1agreeme'Il't wrus m·ade. 30 

'The Court: There is no difficul,ty about :the 
Court getting the pio,sition. of the parties with 
all thi 1s CO'rr1e1spondence -and ithe1 pl1e·adrings. 

Now I will 1aUow yoru :t;o put ,on 1a wi1tne 1ss who 
may testify, if you have one avaHaible, as to the ,se 
sh.ipment ,s and the puripos •e ,of ,them, ·whe 1ther the 
tai1ings shipped ;to th 1e Asto 1ria Light, H·eirut and 
Po·wer Oompa:ny, and the o,ther c,oncernis, we·r•e 
fo,r ,filie purrp,01se· of using 1thJat malt·erial for the 
manuf.aic1tuTe 10:f p1aint ,or rnO't, unleis1s it 1:i:s ad- 40 
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minted thaJt ·su0h 1shipm ·ents were not used f,or 
the 1 purpo:se iof m,anuf acturing paint. 

1'1:r. Da;hlke: We have no lmowledg 1e wha;t 
they were uis1ed for when they were · 1taken away. 

·The Cour,t: Them I t:hink yiou ,should put on 
pro ,of, Mr. Be:s1son. 

OGDEN HEWITT, sworn for the defendant. 

Direct examination by Mr. Besson: 
Q. Mr. Hewi 1tt, yiou are a. mining engineer? 

A. I have no, degree ,as such but I have pr 1ac-
ticed it fior .seive·ral year 1s. 

Q. Your faJthe1r, Oharl 1e·s E. Hewi-bt i•s presi-
20 dent ·of tihe Basic Iron Ore Company? A. N,o, 

sir; he is an executive of 1the c,omp:any. 

30 

Q. And h-e ihas ia part in the mana ,gement of 
the coirnp-any 7 A.. Yes, 1sir. 

Q. Are you familiar w:i:th 1the ,shiipments of 
or ,e tha:t 1have been mentioned in the schedule 
which has been m;arke td EXJhihi1t P -87 

Mr. Smith: Do: you mean truilings 1 
MT. Besson: Y-es. 

Q. The 1sehedule •O·r .slt1a-temen1t iof tailings ,s[hip-
ped, marked Exhibit P-8 in 1tihi1s case 7 A. I 
am; yes, isu.r. 

Q. Are yoru pers 1ona1ly acquainted with tJhe 
purpo ise ,to which ihes 1e 'truiling.s were applied 
,afiteir ·s·hipment tJo ithe corrsi:gnee,s mentioned on 
tJha:t liS't 7 A. Y e,s, ,sir. 

Q. W:haJt wrus the · purp:ose 11 
40 Mr. Smirth: I obj,ect to th1at on tfll'e 

gr ,orund iit i1s imm 1ateri 1aJl unde'.I.' th 1e te 1rms 
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,of the -agreement f1or what purpos ·e these 
tailings were use.d. 

'T:he Oouirt: Obje-c•tii,on overruled. Y,o•u 
may ti.ave an iexc1eption. 

Mr. Smith: W,e, ask ,an ex;ceiption. 

A. T1he ma;terial lis1ted here, in f·a0t all of this 
m'a:t-eiriral, all of the ,tailings ta1at have he,en s:hip- IO 
ped lhave •been used for only two purrpo•ses, one 
purpoise for the , m·anrufiac'tUJre ,of paint and I 
1think -tJha1t wll 'the mat ,e1rial 1shipped -for tha·t 
purpos ·e went to ione party. 

Q. Wha1t rp•a;r:ty wa:s that 7 A. T'ha1t wais1 •O. K. 
Wil1iams & Ooill'.lpany, ,of 'E1a:ston, Pennsylvianria. 

Q. W1iat was tJhe to1bal am ,ourrt ,of ,that .sh!i.p-
m•eni 7 Wha ·t wa1s the re-sidue- of ·the• s•hipmenit 
used fior 1 A. All of the · remaining tonna.g •e• •that 20 

has '~een shipped wa,s used for the purp,ose -of 
,cleaning jlluminating gws, :tha1t i1s removing hy-
drogen. su1p[hide from illuminating ga1s,, a.nd wa·s 
used b? 'the· ga:s comip,any. Thait i,s the purpose 
f,or which the m·ateTial wais us·ed tha:t was ,ship-
ped 1to tJhe A·storia Lig,h1t, H,eat & Power Com-
pany. 

The Court : Did he tell us the am.oun:t 
which was used fior :the manufac,ture orf 30 

pain :t, s'1lipped to the 0. K. Williams Com-
pany? 

Mr. Bes,son : I ,think •their'e· 1are 1thr1e,e 
i'tem:s ·on the lri.1sit: ,shil)me ,ll'ts of August 
1, 19:215•, .August 7, 1912,5 and August 4, 
19'25, tlhe t,otal of which i1s ,one hundred 
and forty-five ,and a half tons that ~s 

' ' net tons. 
The Court : Dio·e-s not 1tihe o•ther s:tate - 40 

ment sho ,w tha t 7 
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Q. 'The ,only ,sJ1ipments made f,or the rpurpose 
of manufacturing ipaiitt wer ,e the (Shipment 1s ito 
C. K. William ,s & Company; isn' 1t that r.ight1 
A. Yes, ,sir ; that is tbrue. 

Q. Can you point •Outt any othe ,r .shipments on 
that li1st, in 1addi'tion t ,o 1the tlhree s!hirpmenits th 1a1t 
,are indicated at the Jllewd ,o,f 1the , lis:t~ A. No, .sir. 
I do not s-e•e any indicaJted iher,e to C. K. Wil-
li;ams & Oomlf)any. I would call your altitenition 
to lhe £ac1t, 'however, tlha1t ·this list do,e,s noit pur-
p,oTit to include all of thri.1s material eve:r isfhipP'ed. 

Q. I a,m rieferring to the :shipments ,tha:t a,re 
on this li1s1t. 

A. 'That i·s iobvious. 
Q. And I 1am not referring 'to ,shipmen(ts ma:de 

,since , thi ,s sui1t stairted. A. Tlhat is a11, I think. 
20 

The Oourt: I,s the 1re 1arnytih.ing more 1 
1\fr. D,ahlke : Except itihat we want to 

s'ho.w 1tih.a:t trr1er1e were , more ,shipme11t1s 
made tio C. K. Wiilliams i& Company than 
1ais sta ited by the witness. Thi 1s letter ( in-
dicating) will indi 1cate it. 

Q. Whrut ,01ther shipments w,ere made 1to C. K. 
William •s, if you know1 A. I do not know off-

30 hiand. I know 01tJher shirpments ,vere made but I 
will have to re,f er to the re 'cords. 

The , Court : Does the le 1Ueir in question 
indicaJte it~ 

Q. I ,show you exhibit D-6. Doe,s tha:t lett ,eT 
give yoru any informrution ais ito what ,shipments 
we1re made ,t,o C. K. Williams & Oom,pany~ A. 
N,o, sir ; 11)hlis do,e1s not. This sitattes ·a list of the 

40 tonnages 1and iSt:ate's :tha,t s·h.ipm,ent,s have he,en 
made ,t,o several peorp1e, among ·others C. K. Wil-
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Ii1am,s & Company, but not S'tating wha ;t tonnage 
wws 1shipped to C. K. Williams & Company. 

Mr. Besson : 'That is all. 

Cross-exa .mination by Mr. Smith: 
Q. T,he,se shipments, Mr. H,erwiitt, weire 1of ,tail-

ings, were they not, to t:he A1s'tori 1a Lig'ht, He ,at 10 
,& Power Company 1and t1hese other people be-
,side C. K. William,s & Com!pany 1 A. Y eis, sir; 
they were the mat 1eT'.ial refe 1rred to in thi ,s isuirt 
a1s tailing ,s. 

Mr. Smith : That is all. 

By the Court: 
Q. l\1r. Hewitt, were the tailings eiver utilized 

f 20 o,r any 01tJher purpose •on the pr ,operty ~tself 
than 'the manufacture ,of palirrt? A. N.o, sir. 

Q. What is tlhe his )tory ,of the 1t1ai'ling, if you 
krnow it 1 A. The tailing is the · by-product -of the 
wa:sihing pr ,ocess 1to concerrtra ,te irron ore for blast 
furna0e use ,. The by-product i,s found to be 
suitable, ibecaus1e' i:i.!t is an iT,on oxide, £,or paint 
pigment. A c:o-mrpany was f,o·rmed to , manufac-
ture from :tihli.Js iron oxide ·, by ro ,as'ting, a pigment 
to ibe s1old ·on ,the marke 1t for paint. That com- 30 

pany was financially ullJsrucce,sisful. 'The tailings 
Oir the r 1aw ma:teriia;l which had been washed out 
of the •crude ,ore lay on the ba,nlc for soveiral 
year ,s ,and a demand fin1ally made i,tself apparent 
for tha't mrut1e-rial for tthe ipurpo ,se orf cleaning 
iill uminating gas. 

Q. 80 far ,ais you kn,o,w wa,s 1any claim eve,r 
made ,by Mir. Dahlke ,of owner 1sfhip in the tailmg,s 
pri ,or 'Do 1the ag-re1emeI1Jt ,o,f F ,e1bruary, 1920? A. 40 
My krro•wledg ,e of the m,a;t,ter do,e,s not . e:xitend 
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bwck that fiar, because I have 1since then be-
0ome associa:ted with the eom'P'any, bu't my 
opiniorn is t:haJt there was no~ 

Mr. Smith: I objec;t to tha 1t. 
T'he Court: Strike it out. 

10 By Mr. Smith: 

20 

30 

40 

Q. T1ailings are the refus ·e after the wa:shing 
proce ·ss f;or the -ore thrut is already mined 1 A. 
Thait is :the usual -sense of tia!ilings. 

Q. And :that is ,the -sense in 'Which this was 
used-

The Court : Mir. Smi'th, do you cLaim 
t[ha1t the ·tailings belonged 1to 11: r. Dahlke 1 

Mr. Smith: Ye1s, ·sir; I dio. 
The Oonrt: From .the· very beginning, 
Mr. Smith: Yes, isir; I do. T·here w•as 

no-thinig in tiheTe~The firs1t ,a;gr1e•emenrt 
co,ver ,ed all kinds of ore, 1tlhe ore tJhat was 
mined and :the waished ,0~ 1e -shipped. It 
,says '' Ore shipped,'' not '' T1ailings ,sfhip-
ped." 

The Cour~t: Isn' 1t there a reference to 
crude ore, with the right to 1sel'l it 1 

Mr. Smi tih : Y,es, .srir. 
The Oour 1t : Crude ,o-re, wa:s·hed ore and 

the iron ore. 
Mr. Smith: No. Crude ore comes up 

w.ithoU't the washing prooe1s1s, including all 
the material ,v;hich wou1d re.su.lt; but the 
washed ore was a diff.e1rent propoisiti,on. 

The Court: Under the ,original 1'e,a1se 
the c,ompany had a right to ,ship 1tha:t 
crude ore !if i·t saw fit. 

Mr. Smith: They did, but they had t,o 
pay f1or i1t on a tonnage basis. 
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T1he Court : Y,ou admrit tha lt they paid 
f1or all -of the iron ore, under the agre ,e-
ment. 

Mr. Smith: Y10s, •sir: tJha:t i,s -admi·tted, 
on the iron ,oTe :shipped. 

T 1he Co:ur1t: T:he roy ,altiies ,on all ship-
ments made werre paid 1 

Mr. Smith: Ye·s, ,sli_r. 
The Oourt: So there is no controversy 

between ifr. Dahlke arnd 'the ,0omi)iany on 
tha!t1 

Mr. Smith: No. 
Tlhe Witne ,ss: I can enlighten )T.OU on 

that matte ,r of r,efusc. 
The Court: Well, never mind. "\Ve know 

what i ,t iis. 

ELMER P. RrcHARDS, 1sworn for the defendant. 

Mr. Be,s-son: I think I will witihdra--w· 
Mr. Ri,chards. I 1think we can ,submit tJhe 
case ·on the t 1estimony-

The Court: I thoug;ht you were going 
to bring out whe 1ther there wa:s ,any claim 
made t .o tl1e ·ownership of the tailings. 

10 

20 

Direct examaination by Mr. Besson: 30 

Q. What wa;s y,our ,c,onneetiion wiitlh :the Basic 
Or1e- Oompailly 1 A. I had charge of ,their prop-
er1tie1s f1or .a numbe ,r of years, from 1902 to 1923. 

By the Court: 
Q. Including .thi:s ,proP'eirty in Oxf,ord Tuvvn-

1ship? A. Y,e,s, sir. 

By Mr. Besson: 
Q. Were y,ou famili rar with the 1situruti,on the 1re 40 

ais it exi·sted prior rto February 27, 19201 A. 
Ye1s, 'Sir. 
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Q. D1id Mr. Dahlke ,prior -to th ia;t time make 
any claim to the 1tailh1gs in hank ,on ·the property 
of ·the c,ompany1 

Mr. Smith: I object to itha1t. H-e ·says 
'' Prior to that time.'' Pri 1or ·to the en-
tering into the aigreem'e!Illt. 

10 ·Tlhe Oourt: Obje,ction ,overru1'ed. You 

20 

may ha:ve an excerption. 

A. He did not. 
Q. When w;ais the building ,erec 1teil. on the 

land by the · Berkleig ,h M1anufruc:turing Oompany 1 
A. In 19'20, and J 921. 

The Court: That wias ·subsequent rbo 
the agre •e1nent, w,a,s i:t? 

Q. W a,s tha!t before 'the ,agreement? A. T!he 
building w,rus erected - . 

By the Court: 
Q. You had e•rected tihe building befo ,re F ,eibru-

ary 17, 19201 A. Y•es, siir. 
Q. Then rthis agreement wais made after tiliat 

building had be·en ereicted 1 A. I do no't think 
30 the building was :fini,shed. 

By Mr. Besson: 
Q. But it was practically :finisihed? A. Ye1s, 

,sir. 

By the Coiirt: 
Q. That is what 'attracted tihe attenti ,on orf M,r. 

D1alh1'ke. A. The Berkleigh Manufa;cturirrg Com-
40 rpany began negotii,a1ti,ons in 19'18 on thaJt rprorp-

erty and continued e,x,perim·ent,s until 19'19. 
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By Mr. Besson: 
Q. Did Mr. Dahlke oome t[here :fir1st when ,this 

,building was being <00I1Jstructed? A. N!ot to my 
knowledge. 

Q. Wlli_a;t were yiou doing ther 1e ,a·t tha!t time? 
A. I w,a;s in 1the ·office ,a;t ButzviUe, New J erisey, 
a mile away, -and visited the pr•orpeT1ty fr ,equently. 10 

The Court: 
Q. When did y,ou :firig,t knnw Mr. Dalhlke was 

claiming an int ,erest in these, t1a;il!ing1s;? A. I 
canno:t itell yiou ,the e:x:ruct da:t,e, your hon ,or. 

Q. How Long bef.or,e the ,agr ,eement orf F ,efbru-
,ary 1'7, 1920, which is the ag,rcemell't he-re in 
que,sfaon, did you know that Mr. Dahlke, was 
elaiming an intere :st in the ,t,ailing:s A. N,oit 20 
more than a month 1or two ·prior tio that itim•e. 

Mr. Bie1ss1on: Tihait i1s all. 

Cross-exa1nination by Mr. Sm .ith: 
Q. You learned ,o:f it through Mr. H,e1wi.'.tt, who 

wrus really in charge of ithe pr ,operty? A. 
Through ithe New York office,. 

Q. Mr. Dahlke had hi,s de:aling~s with the N-ew 30 
Yo1r k offic,e A. Not w~th m•e. 

Q. So you were , no1t in ,any po:siition t·o know 
when Mr. Dahlke had mrude his fir!s't claimJsr to 
tlhe tiitle in the tailiings 

A. Not unitil inf ,ormed by the Ne,w York -office. 

By the Court: 
Q. How long had thait bank o:f tailings been 

3/ccumula;ting? .A. Sinee we beg1an washing oip-
errutions, wh:Lch wrus ,some time in 1920. JO 
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Q. Wha:t aJhout the residue ,of that~ A. It 
was •thrown on the han1{ and ,some ,of i1t used f.or 
filliTIJg in ro ,ruds and ,other purpuses. 

By the Court: 
Q. Wiould you call that tailings~ A. Noit ,at 

10 tha!t ,time. In fact 1the en:tranc 1e to the present 
mill there i1s from 1til1e re ,sidue of that crushing. 

Q. Is s,ome of the residue fr,om th ,a:t rpriocess 
istill in this la:rge ·pile in the bank 7 .._I\... In the 
bank 1right tihe·re wheTe the entrance is ·to the 
prieisent plaJllt; in fact i1t i1s the railroad hed . 

Q. W ou1d y,ou eall tailin@s produced by the 
crushing pr,oce,ss ins 1t1eiad of tihe washing proc-
es,s A. No. Tiha't was ·simll)ly .separation. 

20 
Q. 1The ,re1st is riookf A. WbJat·eiver would be 

of eommercial valu,e ·was ,shipped away a11d the 
re,st was 1t1hr,own on the bank. 

Q. I1s 'tJhe·re a distinction ibetween ·the rioek ore 
and 1the t ,ailing 1s A. In rthe presemt tailings 
the ·re i1si no rock 

Q. W,ou1d y,ou call it 1refuse r:ock A. Yes, sir; 
refus ,e rock. 

Mr. Beiss,on: I would like to re,0all :Mr. 
30 Ogden Hewi,tt for the rpurpo,se of e,xplain-

ing this pr,oce,ss from which 1tailings are 
derived. 

OGDEN HEWITT, r•ecalled for ·the defendant. 

By the Court: 
Q. Proceed and ·e,xpl lain what ''tailings'' 

40 
me,aTIJs. A. Your hollloT, '' tailing·s '' i1s a terrn 
,tha:t is very ambiguous. Lt means any by-
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product rf1rom a proceis1s designed ito oonce•ntriate 
ore 1s of any kind. 

Q. W1hat ~s the distinction between tailings 
and refuse roek 1 A. ·Tailings may no·t be c-om-
~letely valuele ,s1s. It may be re-worked. For 
nl!stance,, in gold mirring it has be,en frequently 
found t1hiat la,rge pile 1s of di ,scardis :are r,e-worked 
ra;t a profit after thei oTiginal proce ,ss is c,om- lO 
?le 1ted. The mi1ling process by which ·t:he tail-
~ng,s,, _·so-called in thi 1s suit, the material ,at is,sue 
in th11s 1sui·t, were , pr ;oduced---,a,s .a matter of fact 
ther ·e ·were produced three iproduclts. One wrus 
the ,c,oncentr.ated iron ,ore whi,cl1 wa1s ,shipped t ,0 
the_ blast furnace; ·the O't'her was the material 
.at 1S1sue in ,this suit, and the third wais the sl,a;O' 
1or ro·ck which is produced and thro ,wn on ,a1; 
ot~er ipile on ano ither 1side ,of the ,mill, which was 20 

1S1a11d to he valueles ,s. 
Mr. Bess ·on : I think that is all. I 

would like to make , ,one· ,sta itement to the 
CouTt. When I !went away y,e,s·terday · I 
was under vhe impr-eissci.,on ·that ·this ma:tter 
had re.solved itself into ,a matter o,f law. 
Mr. Charle 1s E. Hewiitt, who ,could h1ave 
been he,re this morning, wa,s a,dvi'Sed there 
wa,s no reiaison £0,r him rto come. He had 
·some direct dealing,s with Mr. Dahlke 
from the N,ew York ,office ·with reference 
to rthe , erection of this plamt. Mr. Richards 
I_ do no,t think ,se!ems ·to be ,able to give en-
tirely the 1si'turution a,s it exis 1ted ,aJt the 
time ·thi 1s agreem ,ent was made. If ttheire 
is any way pos 1sirble1 1to do t, I would like 
ito re 1serve the right to produce , Mr. 
Charles E. H,ewitt. 

30 

40 
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The Court: I will pas 1s on that 1n a 
moment. 

By Mr. Smith: 
Q. vV eren 't you preise ·nt pri 1or to 1920 when 

Mr. Dahlke wa1s, t,ailking about this agre ,ement 
10 with your fa;the,r? A. No, 1sir; I ·was noit, Mr. 

Smith. 
The- Oonrt: H :ave you any 1thing mor ,e,? 
Mr. Smith : Yes. We would lik ,e to 

offer ,s,on1e e,vidence in r•eihutta1. 
'The Court: N10\w I will allow the. de-

f ens·e to re •st, 1subject 'to the right 'to c:all 
Mr. Oharle ·s E. Hewitt, and I will decide 
later ,abo,ut tha :t. 

20 J\!Ir. 'Smith: 1T)he• originaLs ,of the 1se 
leitter ,s are ,offer ,ed: First, SerptembeT 3, 
19:23. We have , ,a, ,c;o,py here which we will 
,01:ffe1r if it is argreed ·to, from Mr. Dahlke 
to Mr. H•ewitt. 

Mr. Beis1son: I !have no objection to 
1the f.orm ,of the letter, using c1o·pie 1s. The 
,only 1objec ,tiion I would like · to make is to 
'the f.3Jct that they .are not admis1sible in 

30 interpre 1fattion ,of tJhe c1ontract. They are 
le1tter ;s, as I unde ·rstand, that are ,offer ·ed 
for 1the purp,oise of ,showing the • construc-
tion placed upon ·the contract by the 
pwrtie.s. 

Mr. Smith : It is in ,aI1Jswer to a leit,ter 
Mr. Hewitt has offered and it is to com-
plete ·the file of curre.spondence. 

The Court: It may be offered. 
( Two le1tters I"ef err ,e,d ·to .are marked, re-

40 srpectively, Exhibit P-9 -and Exhibit P-10.) 
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T'he Cour 1t: I think, gentlem •en, you 
better have all the 0or1re1srpondence go in 
so that we ma y have it of r·eeord. 

Mr. Smith: I will ,offe,r 1the 0opy, which 
I believe is not ·o'bj·ected to on the ground . 
it i1s sec :ondary evidence, ·of 1the f 0U10wing· 
letters, ,and wsk that the ,y be marked as 
exhibits: 10 

A letter from Mr. Dahlke to Ba ,sic Iron 
Ore Con1pan y, dia:ted August 27, 192-5. 

(Mark ed Exhibit P-11.) 
Mr. ·Smith: A 18'tteT from Mr. Dahlke 

1to Ba .sic Tron Ore Oomrpany, dated ,Sep-
tember 19, 1925. 

(Ma rked Exhibit P-12.) 
Mr. Smi,th: A let 1ter of October 26, 

1925, to the Ba 1sic Iron Ore Compan y 20 

from Mr. Da:hlke ·. 
(Marked Exhibit P-13.) 
Mr. Smith: A letter of Ocitober 31 ' 19·25, to Mr. Ogden B. Herwiitt, who was 

:an officer of tfhe defendall't, f r10m Mr. 
Dahlke. 

(Ma.irked Exhibi ,t P-14.) 
Mr. Smith : A l,eitteir da!ted November 12 ' 1925, to the Ba1sic Ir ,on Ore Company fr rom 30 

Mr. Dahlke. 
( Mar keel Exihibi t P -15.) 
Mr. Beis·s'on: May we have the le1tters 

Teceived by yiou fr ,om ·the company1 
l\1r. Smith: W·e will of:Be1r 1the-se. I think: 

1t1hey should g,o in. 
An •original le{ter to Mr. D1alhlke, da,ted 

Augl]st 28, 192-5, by the defendant eom-
pany. 

(1\tiarketl Exhibit P-16.) 40 
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Mr. Smith: And a letter dated October 
28, 1925, to Mr. Druhlke, wri 1tten by Mr. 
Ogden B. E[ewitt, an officer of the de-
fendant cornpany. 

(11:arked Exhibit P-17.) 
The Cour it : Now is that all of the 

0orrespond.e1we? 
Mr. Smith: I would like t10 c:aH Mr. 

Dahlke. 

J oHN H. DAHLKE, the Plaintiff, •swo-rn. 

Direct examination by Mr. Smith: 
Q. Mr. Diaihlke,, ·prior to 1the 'twenty-se·venth 

20 day ,0 f F ·ebruary, 1920, did you make any 
claim 1to the tailings ,on the iprope,r:ty cover ,ed by 
thi ,s l·ease agre ·en1errt which has been off.e,red in 
•evidence? A. I .conJs-idered the tailing,s-

By the Court: 
Q. N·o. Did you make any cl;aim, to i:Jhe Ba.s~c 

I~on Ore Company? A. I did TIJo't to the B1a:s1c 

30 ITon Ore Oomipany, 1beoause the maltteir did mot 
oome in question. 

By Mr. Smith: 
Q. When did you first take _up that que,sti~n? 

A. It wias a month 1or two pr1ior to the making 
,of this 0ontr 1act. 

By the Court: 
40 Q. ·The agreement of February 17, 19'20? A. 

Y,e1s,. 

. ' 
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By Mr. Smith: 
Q. Pri ,or 1to that 1time , how long had the op-

eration •Or pro-ces.s been 0ondu0ted by the Birusic 
Iron Ore Company which re1sulted in the · oocum-
ul:a;tion of tailings ,or Te.fuse on tlhe hank? 

A. T·he lease ,vas made in 1901, I think. The 
·ope1ra]tion ,of mining comm ,enced 'the year fol- 10 
lowing. 

By the Court: 
Q. 1902? A. 1902. And in 1903 ,or 1904 it 

wa,s found :that the ,0oneentr ,rution of the ore w1ais 
more profrtanle and it was eoncentrated. 

Q. T:hat :us, y,ou mean the crude ore was 
shipped f • 

A. Before t1hat crude ore wa1s •sihipped, up to 20 

1904 or 1906, and they found ,the Hhi,pmen't of 
crude •ore was not 1a1s, pro.:frt,able ais concentrate. 

Q. Is tha 1t wrushing it? A. E1ither wia,s;hing it 
o-r refining it by a crushing pr ,o,ce1ss. The wash-
ing of the ore wws the , :fir,s1t pr,00es·s for c,on-
centration. 

Q. When did that be,gin? A. In 1905 or 1906. 
Q. How l,ong wa1s it ,continued? A. D-own to 

the time, roff ,and 10n, 1to 1914, I think. Since 30 
tha:t time-

Q. The mine . has not he,en in opera!tion? A. 
The mine ,vas not in ,orp,er ation, 1but tihe·re hws 
heen operwtion on the prope ·r:ty in the washing 
of ·ore. 

Q. Were they ,shipping crude or ·e· Tight along? 
A. N·o. 

Q. In other wo1rds, wha;t I me.an is did t1hey. 
1sihir> i't in crude , form 1rus well .as in the refined 
rorm? A. Siome m1onths the ,y would ship crude 40 

I 

I I 
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ore and ·som•e months c-oncentra 'ted ore, 1a0ciord-
ing to the ,or,de,rs rtha!t they reoeived. 

Q. As a matter ,of fact, .they ,shipped crude 
nre- right down to 19114, 'together wi:th the eon-
cen'tr,ated ,ore 1 .l'i. .A:cico-rd:ing to 1the:ir order1s ; 
ye1s, .sir. 'They had :a right tio 1snip both cla,s•ses 

10 'Of ore. 
Q. Of cour ,S'e, 1the -crude ,ore inc1uded 1the tail-

ings 1 A. Y eis, sir ; they had a right to do that. 
Q. They had a right 'bo sihip it ,off the prem-

i·ses 1 A. Y•e1s, sir. 

By Mr. Smit ,h: 
Q. Was ·there a diffeTence in the price paid 

f,or w'hiat y,ou eaall concentr 1a1ted ,or ,e o,r washed 
20 ·ore 1 A. Y e,s, sir. 

Mr. Be·ss;on: The 1i1S't .show·s that. 
The Court: Y·e·s. The crude ore wa1s 

alt a le1s1ser pri0e than the concentrate. 

Q. When ithey reported 1the ·ore tha;t had heen 
concerrtra!ted to you UlS shipped wha:t te-rm did 
they use 1 A. Iron oTe. 

30 By the Court: 
Q. "\Vhy did they pay ia highe !r r,oyalty for 

•the eoncentrated ore ·than the crude 1 A. Be-
caus ,e there wa:s refuse in the c·oncell'tr ,ation of 
,ore, bo·th of rock and of day and the other in-
gredierrt ,s that were t:aik:en out of the eoncen-
tr,ated ore. 

Q. W\h.y did they pay you more f,or 0oncen-
trated 1ore than the crude ore 1 A. Becaus·e of 
rbhe wa;ste material in the 01re. T:he t,ai1ings would 

t4:0 be wa!site and ther .ef ore I would ge't m,ore be-
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cause there would no 't be rus large a tonnage 
of the eoncentra'tes ,as the r ,aw ore. 

Q. Therefore they paid you more for t!he con-
centrated ore than the ,crude ore 1 A. Yie1s, sir. 
, Q. W a.s. tha!t d~e to the fa:ct 1that they oipe:r-

•ated on the land in the ea1s-e o.f the ooncentTruted 
'?'re rather than shipping it ·off without tr-eating 
i,t, A. N,o, sir. · 10 

Q. Did th-at make any diff er ,ence in the price 
at all 1 

A. No, 'sijr_ It was merely the fact •that I 
would reeeive p,aymernt f.or less tonnage of eon-
cell'trated ,or1e than 'Of r,aw iore In +1t-.e • u11 raw ore 
:tJ~ey ~ould ·!al{e the rock and clay •and all the 
~t~er_ Jngred1ent-s and load t'hat on the c-aT and 
sh1ip rt. 

Q. And you admi ·t they rr-rad a right to ,ship 
20 

the crude ore? A. I d·o, unde1r the lease. 

By Mr. Smith: 
~- N,ow you st,ated tha 1t a month or ,so before 

tJlns corrtrac:t o.f February 27th was taken up 
you made ·a claim ·tio ithe t;a.ilings 1 A. Tihat was 
the finst time 1the matter came into questi ,on. Be-
fore that I ,cionsidered ·the refuse as mine. 

Mr. Be-s,s,on ·. I b · t d t·.0 •o. Jec an m,ove· 
,strike th'at ,out. 

By the Court: 
Q. When did you first make knioiWll to the 

~a:s~c Iron Ore Company that you clai ,m·ed an 
nrteres,t ip. the tailing,s ? 

A. When the question came up. 

30 

Q. Afbou't four m:onths he.fore this agre ·ement f 
A. I would ima;gine four or fiv,e months. 4o 
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Q. Be.f:ore ;that you made no claim 7 A. No. 
Q. Had itailings accun1ulat ,ed on the land be-

fore that7 
A. Yes, ,sir 7 
Q. A large bank7 A. A .oonsiderable hank had 

accumul ,ated before 'thi,s; that is. not in a banl{ 
but just waisted over the proiperty. 

Q. And you made no claim until tihis 0on-
tr 1overs y came up about four months before the 
:present agre ,ement 7 A. I did not. 

Cross-examination by Mr. Bes son: 
Q. Do you remembe 1r the eonstruc ition of the 

plant by the , Berkleigh Manufacturirug Comp.any 
before that time1 

A. I do. 
Q. When did tha 1t begin 7 A. Tfhia;t I can not 

tell y,ou. 
Q. It ,was before this agreemewt 7 A. Y e1s, 

sir. Tha 1t is what called my a:t1tention to it, 
when I found the buildings were not for the 
purpose nf mining operations. 

By the Co1,1;rt: 
30 Q. Then yiour curi0:sity wa·s ar 1oused 7 A. Ye1s, 

sir, and I vr,ent there aITT!d wsil\'ed -them what they 
were doing. 

By Mr. Besson: 
Q. · Then is when you f1ound thrut ~he building,s 

w,ere niot in yolu leruse·7 A. No; they had a 
right ·to ere ,c;t buildings £1or the pur 1pose of 
m1ining and concentration. 

Q. You knew they had ,a right to ereic:t build-
40 ing,s for the ipurpose .of ma:kirug paiil!t 7 A. No, 
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sir. I went to Mr. Hewi ,t,t and I ·said, "I under-
1stand yiou are e-recting buildings for the pur-
pos ,e of manufacturing paint, and to use my tail-
ings for 'that purpo ,se. '' He said '' Y-eis. '' And 
I s.aid, " ·T'hio,se tailings a1re mine, and while I 
w;ill make no .obj-ection to your u,sing them and 
to do ·whait you like with ·them I want to ibe paid 
f.or them and w0• ,should agre ,e 'On a price. lO 

Q. Didn't Mr. H,eiwitt claim the t1ailin.gs on 
behalf ,of th e Basic Iron Ore Oompany 7 A. No. 
sir. He conceded the tailing:s w•ere mine · and 
,offered to pay fioT the tailings as -embodied in 
the agreem ,ent. Mr. vV right ( 7), the aJttorney 
for 1the Basic Iron Ore· Company drew the .agr1ee-
ment. 

Q. vV'hen did thi 1s discussion take place 7 A. 
I t w,as seve:ral months be.fore the a,ctual writing 20 

of the agre ,ement. 
Q. Wa •s it over a:t the plant, ,or where 7 A. At 

'the office in New York. Mr. Wright wws called 
in by Mr. Ohar les Hewitt when ·we came to de-
termine what ,shou1d be done. Mr. Wright came 
there and took no1t1e1s iof what the agreement was, 
.and he dictwted ,a synopsis of 1the agreement and 
Mr. Wright wrote it up and sent it to me at 
Belvidere to 1o,ok over. I m1a:de ceirtain 0orrec- 30 

tions in it and returned it 11Jo i1r. Wright and 
then received it in the present state it is now. 

MT. B;es1son: I think -tha;t is all. 
The Court: Do you desire to pr 1oduce Mr. 

He,witt7 
1\!Ir. Bes ,son: For the purp:o ,s-e of showing that 

the Basic Iron Ore Company claim -ed tJhe1se tail-
ing,s as their 1s. 

The Court : )j7 ,rom the beginning 7 40 Mr. Be-sson: From the beginning, but I do 
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mot think thait really adds anythiiJlg to the situ-
a;ti,on, heoau-s-e tJhe agreement is the controlling 
factor. 

Mr. Dahlke: vV1e both cliaimed them, of cour.,e, 
if the tJhing ·had been di,scus,sed. 

The Court. Y,ou mean bo1th were claiming 
them~ 10 

Mr. Dahlke: Yes, •sir, if it ha;d 0ome up. 1 

20 

would have claimed 'Vheim fr ,om the beginning, 
and I did. 

Th1e Gour1t: No. Y,ou -said •On the witne 1ss 
istand that yiou 1nade no claim of :the Ba ,sic Iron 
Ore Oompany until this controveT 1sy eame up. 

Mr. Dahlke : Th 1a:t is true •, but I claimed it 
,as my ,property from ·the very he.ginning. 

The Court: -what do you mean by the be-
ginnin g ~ 

J\1r. Da 1hlHje: The making of the lease . They 
paid ,only £.or 0oncentra:ted ore •Or unwashed 
,ore. 

The Court: But you admit they had a rigiht 
t 10 shi ,p crude ore. 

Mr. Dahlke: Yes, but I got paid fior it. 
Mr. Bes ,son: I ·will foregio producing Mr. 

Hewitt hecause th 1e contra cit 0ontrol 1s the ,situa-
30 -tion. ' 

'The Court: Now do both side 1s rest 1 
Mr. Smith: We re .st. 
Mr. Bers1son: I w·ould like, if the Cour 1t please, 

to make 1a motion f1or the direictiion of a veTdict 
for the deferndant, if it is in order for me to 
make the mioti:on at ·this tim ,e, on the ground 
tha!t under the agreement upon which this ,suit 
is predicarted, or this action is p-r,edicated, the ,se 

40 1tailing,s were isold to fire Basic Iron Ore Com-
l)any, and that the · ,only purpos ,e of this agree-
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ment w,ais to provide a method 'Of ,compensating 
J\1:r. Dahlke flor the use of his l,and .and the main-
·tenance ,of buildings there £.or ,the manufacture 
of paint; and that under and iby virtue 'Of thi ,s 
agreieme1nt the tailings wer ·e ,the property •Of the 
Basic Iron Ore Company, 1and when the tailings 
wer e shiprped firom the property and no't us ed ,on 

10 the prio1)e1rty £or any purpo 1se of manufactur e 
'they belon ged to the Ba:sic Iron Or ,e Company 
,and it had the right ·tio dispo 'se ,of them a1s it ,saw 
fit and had paid f•oT them. 

A·s far as the •Eituation is concerned 1the Court, 
I think, has previou sly considered the language 
of thi 1s 0ontract ,on m•otions that ·were made 
e;arlie-r in the ease, a11d I think t1hat tlhe only con-
st r uC'tiion tha:t -can be rea sonably given to th e 
langu a:g,e that is oont ,ained in that agreement i,s 20 

th at ·th ere has be,en .a present grant of the tail-
iI1Jg1s a11:d that what 1took place subsequently re-
lated t10 the use of the building ~s; .and, in fact, it 
a1ppear s I ·think fr,om the testimony here that it 
wa1s th e erechon of the , ·building on 1t1he prop 1erty 
th at firs t drew Mr. D,ahlke's at ·tention to the 
ques tion ,of tailing ,s. Prior to tha:t time there 
had been no question about it. The tailings were 
part of the crude •Ore and they ,vere shipped 3o 
fr ,om t:he property and paid for by the Baisic 
Ir ion Ore Company ·when 'they were shipped 
f rqm the l)T'Operty in that manner. The Ba.sic 
Iron Ore Company ·s1till had the right t:o ship 
fr ,om 'this :pile .of ·or,e the ,crude ore including the 
1ta:iling 1s, and I think tJ1is agreement w1as de-
;signed by the parties 1t10 ,settle ,all these ques-
tions. 

(After argument.) 
4
o 

The Court: This ease is not without doubt 
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and ve-ry .0onsiderable difficulty. In fact, I think 
it i•s one which should g,o to 1the ·appellate court s 
for wh 1at might he term ,ed a m,ore leisurely and 
beitter 0onsidered interpretation ,of the agr ,ee-
ment tha;t i·s ·Vhe· hasi ,s for ·tJh~s ·suit. The trial 
eourt ,a;t an actual trial of the · case ha;s not 
the time to 0onstrue it with the .accuracy that 

lO the a1ppe1la 1t•e court would have~and I confe ·s1s 
that I have ,siome eonsiderable doubt as to the 
intent and meaning of the agreement in ques-
tion. 

Last night I was very ·strongly indined to th ,~ 
view ithat t:he plaintiff's case wa•s untenable; 
tha;t, a1s a matter of f.a,ct, the m.a:terial called 
"ta :jlings," ,shipped t10 others and ndt us ,ed on 
.the premises for ·the manuf.acture .of paint OT 

20 o·theT 1suhs 1tances, oould no1t be conside-r ,ed with-
in the category of the .agreement. Whether it 
w,ould he within the purview io.f the ,original 
rri_ining leas ,e is anothe1r que•s1ti.on, but it is not 
nece •s·sary for this eourt t:o deeide- th.a·t in this 
trial, for the- reason that the plaintiff relies ab-
·solutely upon the agreement ,offered in ·evidenc e 
and t lhe count thereon ·which has be-en referred 
t10 .a1s the first in the oompLairrt. 

30 Ther ,eif'ore I had inclined to the view that the 
plaintiff was not •entitled t'O re0over for the 
'tailings that had be·en shipped ,OT sold to others. 
H·owev er, sinC'e· it does appear that the defend-
ant company apparently put a ,0onstructi ,on upon 
t:hi·s agreement ,vhich would be inclusive of the 
ta:ilings •shipped to tihe Astoria Light, Heat & 
Power Oom.pany and o·thers included in the 
\S.ta:temem.t fHed here, I may ·say that the · plain-

40 tiff ap1par ,ent1y make .s out what might be called a 
prim.a facie oa:se. It is a question ,of law, and I 
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·eonf e,s·s I am in doubt about it, and s1ince I 
re,ac·h the 0onclusion that there is a prima facie 
case made 'Out here, at least it is not sufficiell'tly 
rebutted by the def.ens ·e, and particularly in 
view ,of the 0onstruction that may be ·said to 
have been placed upon t!his ·agre ·ement by the 
-oompany itself, and tiO the end ·that the caise may 10 go to the ap1)ellate court, where I think it ,ought 
to go, I fe,el o.bliged in the , circum.s:tanee·s ito 
deny the motion, and I will allow counsel for 
the plaintiff to make a moti ,on ·to direct a verdict 
in favor of the plaintiff and •against the de-
fendant. 

Mr. Bes-son: May I have an ·e·xcepti 1on on 
the re-cord 1 

'The Court : Make your m;o:tion . 
Nir. Smith: I m.1ove for the direction of a 20 

verdict in the sum. ,of $51295.28 in fav ,or of t·he 
plaintiff. 

T1he Court : The objection may be noted; the 
o:bj ·ection will be ,ove,rruled and for the reasons 
heretofore , ,given the motion to dir •ect a verdict 
in f,avor ·of 1the plaintiff and agaiI1Jst the defend-
ant will he granted. 

In ,granting this motion I want t·o say frankly 
tha;t I am not all certain that I ,am c,orrect in 30 

doing so, but I know of no •O'ther way thaJt the 
parties can pr ,operly have considered 1the le,gal 
p'ha•ses of the agre ,ement than ·tJhe way I have 
now directed. 

Mr. Beis•s-on: Of oourse, in sta.tirng my g~round 
of objection to the granting of thi 1s m.O'tion to 
direct a verdict I wiould like to ·state, or r 1eiiter-
a:te, tJhat it rs our contention that unde 1r this 
contract the plaintiff is not entiitled to recover 40 
anytfhing for tailings ,shiipped off ,of the prop-
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eTty, and that for that re ,a;s,orr, as it has been 
.stat ,ed be'f,ore on 1the motion for di 1rection of 
verdicit, the motion for dire ,ction 1of ve-rdiet for 
the pLaintiff should he denied. 

The Court: As the Court has he-re,tof.ore ,said, 
I am not at all certain as to the legal -effect of 
this ,agr1eemen1t, and I w1ould not be at all ,sur-
pri 1s-ed if the appella,te court might decide the 
otiher ·way; but in the circums 'tances I conclude 
that the plaintiff has made ·out a case here, es-
pecially in view of the action of the defendant 
in paying the royalty unde 1r 'that agreement for 
tailings shipped to the As 'tioria Light, Heat & 
Power Company. 

The jury m,ay return a veTieliict in favor of the 
plaintiff and ,against the defendant f,or the ,sum 

20 o,f $5295.28; and, ,of c,ours ·e, ,an excepti ,on will 
be allowed to the Oourt's ruling. 

( The jury returned a verdict accordingly.) 

30 

40 

103 

COPY 

EXHIBIT D-7 . 

June 18, 1912. 
Mr. John H. Dahlke, 

Belvidere, N. J. 
Dear Sir:-

Your favor of the 15th inst. is received. 10 
We understand your proposition to be that on 

t1he payment ·by us· of $'5000.00 ,0aish, ,the royalty 
on all ore shipped on and after thi 1s date will be 
10 cts .. per ton for untreated ore and 12½ cts. 
per ton on treated or refined ore. All the con-
ditions of the lease dated November 18. 1901, 
other than the amount of royalty, which is here-
by modified, to remain unchanged. 

We accept your proposition, and accordingly 20 
enclose herewith Hewitt Green's check for 
$5000.00 to your order. Kindly acknowledge the 
receipt of this -letter and also of the check. 

(Signed) 
Enc. 

Yours very truly, 
BASIC IRON ORE COMPANY 

By Charles E. Hewitt. 

COPY 

EXHIBIT D-8. 

June 22, 1912. 
Basic Iron Ore Company, 

50 Church Street, 
New York City. 

Gentlemen:-

30 

I have your favor of the 18th instant, en- 40 
closing check for $5000. payable to my order 
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signed Hewitt Green and Charles E. Hewitt. The 
reas ,on for the delay in acknowledging the same 
was caused by my absence from home until to-
day. 

It is understood that in consideration of this 
payment of $5000. the royalty on all iron ore 

10 shipped on and after June 18th is reduced to 
10c per ton for untreated ore and 12½c per ton 
for treated or refined ore. All conditions of the 
lease dated November 18, 1901, other than the 
amount of royalty, which is hereby modified, to 
remain unchanged. 

20 

30 

This letter is addreS'sed to the Basic Iron Ore 
Company as your letter to me was signed in 
that way. 

Yours very truly, 
( 1Signed) JoHN M. DAHLKE 

COPY 
EXHIBIT P-2. 

Mr. John H. Dahlke, 
Belvidere, N. J. 

Dear Sir, 

August 22, 1923. 

In the hope of getting further business we 
have ta.ken .an order foT 300 tons ,of tailing is, to 
be shipped to Astoria Light, Heat & Power 
Company, Astoria, L. I. who expect to use it in 
lining retorts used in manufacturing gas. It is 
po•s·sible ,and seems pro~able tJh,rut it may he satis-
factory for the purpose intended. The price at 
which this sample was sold is $4.00 per net ton 

40 f. o. b. Oxford, N. J. 
In line with the contract between us and our 

recent conversation in regard to the royalty you 
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would be willing to take, we have assumed that 
you would be satisfied with a royalty of 25% 
of the net price we shall receive, and as. in this 
case we n1ust bear the cost of loading, this cost 
to be deducted before estimating the 25% to 
you. I think I have- told you the whole story, 
and shall be glad if you will advise me if the 10 
above will be satisfactory to you. 

Of course, our records of cost will be subject 
to your inspection at any reasonable time. 

Yours very truly, 
(Snd.) CHARLES E. );IEWITT. 

COPY 

EXHIBIT P-3. 

1\1:r. Charles E. Hewitt, 
50 Church Street, 
New York City. 
Dear Sir:-

August 27, 1923. 

Your favor of the 22nd. instant reached here 

20 

during my absence from home. 30 
In reference to your statement about the sale 

of the tailings, and that your company have to 
bear the co,s,t of the loading, I beg to say that I 
am willing to accept 25 % of the net proceeds 
received by you, i. e. the amount may be calcu-
lated after the cost of the loading is deducted. 

This to hold for the sale of the tailings in 
question and also for any future sales of tail-
ings. 

Yours very truly, 
JHD/C JOHN H. DAHLKE. 

40 
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August 30th, 1923. 
Mr. John H. Dahlke, 

Belvidere, N. J. 

Dear Sir:-
10 After writing my letter of the 22nd inst. it 

occurred to me that having paid the royalties on 
the washed ore that the tailings from the 
washed ore, un] ess used as provided under the 
arrangement in connection with the Berkleigh 
Manufacturing Co., may be shipped by us with-
out the payment of further royalty. I have only 
casually examined the contracts but if I am cor-
rect in n1y surmise no royalty is due you on the 

20 'tailin g,s ahout t'O be shirpp ed. I have ju st r e-
ceived your letter of the 27th inst. and would 
like to have you look into the matter and advise 
me w'hethe r y,ou think I am ri g1ht ,or not. 

30 

Yours. very truly, 
(Sncl.) CHARLES E. HE W ITT. 

COPY 

EXHIBIT P-9. 

Mr. Charles E. Hewitt, 
50 Church Street, 
New York City. 

M v dear Sir:-., 

Sept. 3, 1923. 

40 I have your favor of the 30th ultimo and in 
;reply ther ,eto I beg ,t10 say 1that I cannot come to 
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any ,o,ther c•onclusion r especting t !he 1tailin g,s than 
I did th r ee or f.our y ears ag 10. 

After you have washed the ore and shipped it 
the tailings, the residue, are mine but I am will-
ing for you to sell them upon yiour paying to 
me the royalty heretofore agreed to, subject to 
the modification recently made by me. 

JHD / O 
Yours very truly, 

COPY 

EXHIBIT D-2. 

10 

October 23rd, 1923. 20 
Mr. John H. Dahlke, 

Belvidere, N. J. 

Dear Sir:- , 

With reference to a shipment of 321.75 net 
tons of Ahles fine ore washings or paint material 
during the month of September to the Astoria 
Light, Heat & Power Co. as outlined in Mr. 
Charles E. Hewitt's letter of August 30th, 1923; 30 
we do not believe that royalty i1s due you on 
this material under the terms of our understand-
ing and contract, and further consideration con-
firms this opinion. We have no desire, however, 
to adopt .a11 arbitrary attiitude, nor in faict to 
take any position at variance with a policy of 
cooperation between us which the writer person-
ally feels is much to our mutual best interest in 
working out the future destinies of your prop-
erty in such a way to be of maximum profit to 40 
you and minimum loss to us. 
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Accordingly we are instructing Mr. Richards 
to forward you a check for $321.75 to be cred-
ited on royalty account against this shipment 
being at the rate of $1.00 per net ton but with 
the understanding and reservation that such 
p,a.yment is without prejudice • and that we •s·till 

10 maintain that such payment is not due under 
the contract and if eventually so determined 
between us by agreement, or otherwise, will 
,s,ubsequenii:ly be credit ,ed by yiou -against our gen-
eral royalty account. At the same time we beg 
t10 ,s,u,gge,st that in this matter as in the ,01ther, on 
which there has recently been a difference of 
opinion between us, you suggest some method 
of settling the question. 

20 Very truly yours, 
BASIC IRON ORE COMPANY 

By Ogden B. Hewitt 

EXHIBIT P-10. 

Pequest Company, 
30 50 Church Street, 

New York City. 

October 24, 1923. 

Attention of Ogden B. Hewitt: 
My dear Sir:-

,I have your letter of the 23rd instant in which 
you advise that you have directed $321.75 to be 
paid to me for royalties on the tailings ship-
ments made in September last. 

Under date of Aug. 27th last I wrote your 
40 father that I was willing to accept 25 % of the 

net proceeds received by you, i. e. the amount to 
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be calculated after the cost of the loading is de-
ducted. 

It may be that this letter has not come to 
your attention. 

In case check has gone forward I will on re-
ceipt of the same hold it until I hear further , 
from you in this matter. 
JHD/CAD Yours very truly, 

Jo Ii -n I/, iJa. h Ike _ 

EXHIBIT D-3. 

October 29th, 1923. 
Mr. John H. Dahlke, 

Belvidere, New Jersey. 

My dear Sir:-

10 

20 

Beg to acknowledge and thank you for your 
letter of October 24th regarding royalties on 
paint ore shipped to the Consolidated Gas Com-
pany. We have not as yet, been able to as-
semble all of the cost of loading this material 
due to the car demurrage charge billed by the 
railroad to the Consolidated Gas Oompany and 
not, a;s yet, returned to us. As soon as we have 30 
succeeded in com.pleting the statement we will 
again take this matter up with you. 

Very truly yours, 

(Snd.) 

40 
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Mr. John H. Dahlke, 
Belvidere, N. J. 

My dear Sir: 

May 1st, 1924. 

Enclosed herewith please find check for 
10 $251.34 in payment of royalties on iron ore tail-

ings shipped to the Astoria Light, Heat & Power 
Co., Sept. 8th, 1923. We discussed this matter 
in your of-flee a week ago Saturday and went in 
some detail in explaining the circumstances to 
you. Mr. Richard's statement of the operation 
is attached hereto and the matter of car demur-
rage thereon is the matter which I explained to 
you when last in your office. 

This item of $160.00 still remains unsettled 
20 and should it transpire that this charge be va-

cated by the railroad, you will be entitled to a 
further royalty on this sale of 25 % of $160.00, 
or $40.00; or if we have to pay any part of this 
charge, you will be entitled to 25 % of the clif-
f erence between the cost to us and the $160.00. 

Trusting that this will be satisfactory to you 
and regretting that we have been unable, due to 
the difficulty in getting action from the railroad, 

30 in cleaning this up before. 
Very truly yours, 

OGDEN B. HEWITT. 

Enc. 

40 
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Belvidere, N. J., April 30, 1924. 
Basic Iron Ore Co. 

TO 
John H. Dahlke. 

Royalty on Iron Ore T!lilings shipped to Astoria 
Light, Heat & Power Company, Sept. 8, 1923. 10 
7 cars-321.75 net tons at $4.00 $1287.00 
Less the following:-

Labor loading on cars $104.14 
1Switching charge ,s ·wt $2.50 

per car 17.50 
Car Demurrage-D. L. & W. 

R. R. Co. 160.00 281.64 

$1005.36 20 

25% of net amount $251.34 

Re·ceived payment, 

EXHIBIT P-6. 
(check) 
No. 1234 Jersey City, N. J. April 30, 1924. 30 

COMMERCIAL TRUST COMPANY OF 
NEW JERSEY 55-41 

15 Exchange Place 
Jersey City, N. J. 

P.ay ,t,o 1the ,order of---J 101hn H. Dahlke--
Two hundred, fifty-one and-- . 34/100 Dollars 
$251.34/100. PEQUEST COMP ANY. 

Charles E. Hewitt. 
endorsed, John H. Dahlke. 

40 
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Shipments of tailings prior to 
August 31, 1925, (Admitted in con1-

plaint) Net Ton s 

2,711.90 

Shipment of tailings since August 
31, 1925. 

1926. 
Apr. 30. 841.05 
May 31. 278.80 

Gross Tons 
1925. 

. . . 
Nov. 7 154.263 
Dec. 7 & 8th 89.151 

" 11th. 127.143 
' ' 14, 15, & 17th. 135.670 

" 18 & 21st. 84.821 

" 30th. 37.054 

1926. 
Jan. 12, 14, & 15th. 107.679 
Mar. 24, 25 & 29th. 114.331 
May 8th. 40.938 

" 21st. 53.214 . 

" 24th. 45.670 

989.934 
1,108.53 

4,940.28 
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989,934 gross tong, or 1108.53 net tons. 

989·. 
240 

39560 
1978 

989.93 
118.6 

200) 237360 (1118.6 1108.53 
2000 

3736 
2000 

17360 
16000 

1360.0 
1200.0 

EXHIBIT P-11. 

JOHN H. DAHLKE 
Counsellor-At-Law 

Belvidere, N. J. 
AugUJst 27, 1925. 

Basic Iron Ore Company, 
50 Church Street, 
New York City. 

Gentlemen:-
! beg to advise that I did not receive any 

1s1ta !tem:ernt -of tailings shipmen·tis made from the 
p·riemi,se,s near Buttzville ,, at .any time this year. 

Yours very truly, 
J. H. DAHLKE 

10 

20 

30 

40 
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Mr. John H. Dahlke, 
Belvidere, N. J. 

My dear Mr. Dahlke: 

Aug11st 28th, 1925. 

This will aclmowledge y,our letter dated 
to August 27th, 1925 regarding statement of tail-

ings shipments made from Buttzville this , year. 
We have forwarded a copy of same to Mr. Rich-
ards and will advise you promptly regarding 
this matter as soon as we have received his 
reply. 

20 

Very truly yours, 

BASIC IR.ON ORE -COMPANY, 

By Ogden Hewitt. 

EXHIBIT P-12. 

Septe ,mber 19, 1925. 
Basic .Iron Ore Co., 
50 Church Street, 

30 New York City. 

40 

Gentlemen: 
With reference to your advice of the 28th. 

ultimo regarding the statements of tailings, I 
beg to say that Mr. Richards informs me that 
the statements were mailed each month by him 
to the New York office and my statements would 
come from there. 
JHD/C Yours very truly, 

Joh Y) I-/. Do... h I I< e 
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Mr. John H. Dahlke 
Belvidere, N. J. 

My dear Sir: 

. 
October 5, 1925. 

With further reference to the matter of royal-
ties on shipments from Ahles Mine, which has 
been the ,subject of recent leitter1s fr:om y,ou, and lO 
which matter the writer has been unable to give 
as prompt attention as he would have wished, 
due to his absence from this office on other 
work, the following iron ore tailings have been 
shi1pped during the past ye,ar fr ,om Ahle ,s Mine: 

May & J~ne 
Septe1nber 
November 
December 
June 
July 
August 

Pounds Net Tons 
19'24 1,977,600 988.80 
1924 165,600 82.80 
1924 273,500 136.75 
1924 209,800 104.90 
1925 1,612,700 806.35 
1925 813,400 400.7 
1925 383,200 191.60 

No iron ore, crude or concentrates. has been 
shipped. 

20 

Shipments have been made to the Astoria 
Light, Heat and Power Company of New York, ;:30 
C. K . . Williams & Company of E,aston, Pa., and 
Walter A. Barrows & Company of Philadelphia. 

Y,ou will rem .ember that i1t !ha's ibeen 'our c,on-
tention that royalties on this material are not 
due you under the contract made with you at 
the time of the erection of a plant on the prop-
erty by the Berkleigh Manufa;cturing Company. 
We have contended that you should not be paid 
royalties on this material in addition to the 
royalties which have been paid on all the ore 40 
from wh~ch this material was extracted. 

I I 
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We would suggest that on the occasion of 
your next trip to New York, that you call at 
this office or meet us at any more convenient 
place you may suggest, in order to further dis -
cuss this matter and come to an agreement re-
garding it, ,as we fe,el that in our mutual inter-

IO est some arrangement may be found as a basis 
for a compromise acceptable and advantageous 
to both of us. 

20 

Very truly yours, 

BASIC IRON ORE COMPANY 

By Charles E. Hewitt 

EXHIBIT P-13. 

October 26, 1925. 
Ba ,sic Iron Ore Comp,any, 
50 Church Street, 
New York City. 

Attention of Mr. Charles E. Hewitt. 
30 

40 

My dear Sir: 
May I expect :to receive check f,or tailin g,s 

shipped as per your letter of October 5th, 1n-
·starrt, pri 1or tJo oir ,on November lrs,t. next. 

Yours very truly, 
JHD/C -Joh n H. Do..h lke.. 
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Octo her 28, 1925·. 
Mr. John H. Dahlke 
Belvidere, N. J. 

My Dear Sir: 
This will a;cknow ledge your letter dated Octo- 10 

ber 26, and I wish to apologize for not having 
taken this matter up with you earlier, but the 
fa cts are that my seniors in this office have been 
so much occupied with other matters that it 
has been impossible for me to get the matter up 
between us before them. I quite realize that 
this iis of no interest to you, and regret very 
much to have had to delay the matter. 

With regard to the . matter that was up for 20 

arbitration, I must advise you that my seniors 
decline to accept your proposal that this be set-
tie d by the · p.aymen1t of -0n1e-half ,the am,ount at 
fa,sue . Y,ou may re,memb er 1that I ,stated that 
this would be a:cceptable to our people in my 
opinion if you would waive any future recur-
rence of the present situation your claim that 
our minimum royalty payments would only ap-
ply on ore mined and shipped after such pay- 30 
ments ·wer 1e made iTIJste,ad iof ion any 10r 1e· shipped 
a•s we, ,0ontend ·would be ·the case. I have 
ascertained that it will be acceptable to them 
to settle this matter without arbitration by the 
payment as you suggest of one-half the amount 
involved, prrovided you will agree that in any 
future recurrence of the condition that we will 
figure the royalties due as you now contend they 
should be :figured, and shall pay you one-half the 
amount of tlh,e diff ,eT1eni0e beitwe,en us due to any 4:0 
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future recurrence of this question. We will 
thus split our difference in any future recur -
renee 1of 1the que1stio 1n and hav ,e the matter set-
tled as to the method of handling these royalties 
should we ever again ship ore from the prop-
erty. If you do not agree on such a settlement 

10 we feel the arbitration of this matter should be 
expedited all possible. 

20 

With re,£ erence ,to the m1a1tter of the t ,ailin gs 
royaltie •s, my a 1ssoci 1ate 1s do not feel that yiou are 
in fact the owner of these tailings. They also 
feel tha:t 1the $1.00 royalty aigreied to he paid to 
you under the Berkleigh agreement, which was 
25% of the amount contracted to be paid by the 
Berkleigh Manufacturing Company for the ma-
terial was excessive per se as a royalty. It was 
accepted as applying to only such of the ma-
terial as should be used in the - plant built upon 
your property to enable us to perform a con-
tract made by us with Berkleigh Manuf a-cturing 
Company by arranging with you such an inter-
est in their operations as would reconcile you to 
our arrangement with them after their plant 
·w•,a:s built. You may re ,membeir tha !t ,our priopoisal 
made by Charle ,s E. Hewitt when you were last 

30 in thi ,s ,offiee, wais that we pay y;ou a royalty of 
50c per ton on this material. You declined to 
recede from your position of $1.00 per ton or 
25 % of the net return to us. by sale of the 
material. 

I have now obtained the consent of my asso-
ciates to agree with you that we pay 75c per 
ton royalty on this material. If this is not s,atis-
f actory to you I would suggest that we place 
this matter also in arbitration in order to settle 

4o upon the fair and reasonable royalty to be paid 
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to you, if any, should we succeed in selling fur-
ther tonnages of the tailings. 

These sugge ·stions as to a settlement of the 
two questiioTIJs betwe,en u:s ar ,e, made to e•xhiau1st 
e,Viery ,effort ·to reach ,a pr 1ompt s,e'ttlemenit. They 
.are• made without prejudice. 

,I think •should it be n~cessary to proceed with 10 
arbitration on these two questions we can ex-
pedite the action so as to arrive at a decision 
with some promptness either by insisting upon 
prompt action on the part of the arbitrators at 
present appointed (I understand that the arbi-
trator appointed by us has been ready to meet 
on the question at any time since his appoint-
ment), or by the use one of several available 
organizations for arbitration of just such ques.- 20 
tions as. stand between us.. 

Very truly yours, 
OBH:LMG OGDEN D. HEWITT 

EXHIBIT 1 P-14. 

JOHN H. D~HLKiE : 
Oouns,ellor -A 1t-La w 

-Belvidere, New J eT:s,e,y 

Octioher 31 19125. ' Mr. Og,den B. Hewitt, 
50 Church Street, 
Ne:w York City. 

My D,ear Sir:-

30 

Y,our let ,ter of t!he 2Sth. ins,tant ha:s be·en re-
ceived . ~our pr,o,position whi0h relate ,s to the 40 
'settlement of the ,arbri.'tr,ation IJ!OW P'ending ·as 
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y,ou have outlined the s•ame coupled ·witlh propo-
siti1on for the futur ,e payments, I feel, .a.is I have 
here ;tof.or,e sta 1t1ed to you, I must decline, and un-
lesis you change your mind we will pr ioceed with 
the . :ar.bitra ,tion. 

,So far as relates to the :payments for the 
10 itailing ,s I f,eel that I do no 1t care to sell the 

same for le1s1s than one dollwr per ton, and 
I will ,of 0our ,se expect >that price t10 be paid 
to me for ·such shipments of the same a,s have 
be,en here 1tofior,e made. This propo ,sition is by 
way ,of settlement. If declined by you, in case 
oif litigation I should insi 1st upon the payment 
to me ,of the amount realized by you for the 
same le•s,s the expe11Js•es. 

20 Y,our ,s very truly, 
JOHN H. DAHLKE 

OOPY 

EXHIBIT D-5. 

30 Mr. J .ohn I-I. Dahlke, 
Belvidere, N. J. 
My dear Sir: 

Y1our letter dated October 31, 19·25 i,s TeC'eived 
and ha·s had due consideration. 

Our decisi ,on to go int.o arbitration in the 
matter ,of the royaltie 1s due yiou ·on crude ore 
shipped on •the interpretation ,of our 0ontract in 
th3Jt •matter, was reached afte ·r careful corn:sider-

40 ation of the que'S'tion ,and we feel that ,some 
1seittlemen:t upon which .our futur ·e action can be 
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based .should be, arrived ,at. Ac0ordingly we 
would be glad to have you instruct your arbitra-
tor 1to get in 1touch witfh Mr. Whiting, who ha ,s 
be,en named by us, in ,order that thi 1s arbitration 
may proceed promptly. 

So far as relate,s to the royalty ·payments for 
the, tailings, we cannot underst ,and :the , basis fo:r 10 
your ,attitude in this ma:tter, and as we have 
poii.nted out, ·our offer ,of 75c per ton i·s no·t, nor 
,ever wa·s admitted ,to ibe due y,oru but was 1sug-
ge:sted by us a·s ,a compromi 1se. 

If yoru are , not prepared to accept thi 1s offer 
nor to arbitrate the que,S'tion of the amoun 1t of 
royalty to be paid you ·on this material, I must 
advise you ·that we will re ,gretfully endure a 
liti ,ga:tion of the matter unless you can y,orurself 
suggest a m,ore amica;ble solution. 

Very truly your ,s, 

(Snd.) OGDEN B. I-IE.WITT. 

EXHIBIT P-15. 

JOHN H. D1AHLKE ,, 
CounseUo,r-At -La w 

Belvidere, New Jers ,ey. 

November 12, 1925. 
Basic Iron Ore Company, 
50 OhurCih Street, 
Nerw York City. 
Attention of Ogden B. Hewitt: 
My dear Sir: 

I hav ,e your lette 1r ,of the 61th illlS!tant. 
My arbitra ·tor advise•s me that a date for 

20 

30 

40 
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tihe meeting of the arbi-trators will be fixed f-or 
the latter part of next we,ek and I ho'.pe tha ,t on 
that day a's fix,ed the · mat ,ter can he se'ttled. 

Relative to the payment for tailings I have 
nO'thing oither to suggest than is st ,ated in my 
1'et:ter of Oct,oiber 31st last. 

T'l1ese tailings are mine without any question, 
lO and unless you c:ho,ose to ,s,ettle for them a1t $:1.00 

per ton a,s I 1h,ave offered you heretofore I will 
insist on hering paid the amount r·ealized by y,ou 
for them le,s·s ,the expenses of ·shipping &c. 

Y,o,u will ,of eourse understand 1tlhat no further 
sale ,s ,of tailings will be made to y1ou until we 
can agree on ,a price f.or them. 

My offer to _you and your father was to s,ell 
them .at $11. per ton and thi ,s offer I will .abide by 

20 if pr ,omptly accepted. Otherwise I will be com-
peHed to institute a ,suit for :the value of the 
tailing ,s he,r,e1tofore sold by y,o,u. 

30 

40 

I aliso call your att ,ention to the f aict that you 
have · iheret,ofore settled for tailings he,r -e,tofore 
;s:hipiped by y,ou aJt the rate of $,1.00 per ton. 

Yours very truly, 
Sig·ned. .JOHN H. DAHLKE. 

EXHIBIT D-4. 

COPY 

Mr. John H. Druhlke 
Belvidere, N. J. 
My dear Sir: 

1Thi1s will acknowledg·e 
vemher 12, 1925. 

N ovemher 16, 1925. 

your le,tter dated No-
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It is g,ratifying that the .arbitration alre ,ady 
arranged for can go f.orward promptly. 

Wi ,tlh further reference to your lettier, while it 
is true we made one payment ;tJo you 10n tailings 
·shipped, it wa,s specifically without prejudice, 
,and we specifically 1s,tated that y;ou might credit 
1thi,s payment on our gener ,al royalty account, 1 o 
provided it wa:s e,ventually decided between us 
thaJt we were right in our contention tha:t we 
s:hould not rpay y,ou royaltie ,s -on t1his material 
under the rugreement in force betwe ·en us. 

'il{e must of cour,se consider ouris1elves at lib-
e,rty to continue to make sales of these tailings, 
which we,re granted by you to us under the 
terms, ,of our agre ,e:rnent ,at the tim ,e the Berkleigh 
ar rangement wias made, and we expect to make 20 
,such saleis rus opportunity offe1r-s. 

Very truly yours, 

PE .QUEST COMPANY 
OBH:LMG By- Oqcte-n B. Hew;1t, 

30 

40 

l 
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EXHIBIT P-8. 
Statement of "tailings" shipped by Pequest Oompiany afte ,r July 31, 1925. 

To Whom Shipped 

0. K. Williams & Co. 
Easton, Pa. 

Barrows & ,C'o. Inc. 
Chester, Pa. 

10 Barrows & Co. Inc. 

20 

LeC'l-ade Gas Light Co. 
Caronde}et, Mio. 

Barro ,ws & Co. Inc. 
Oons ,olidated Gas, E1ec. 
Light & Power Co., 
Turner, Md. 

LaClede Gas Light Co, 
Oa11onde1et, Mo. 

Gamde ,n Coke Co. 
Camden, N. J. 

Roche ,ster Gas & E'<lec. Corp. 
R,o:chester, N. Y. 

Grand Rapids Gas Light Oo .. 
Grand Rapids, Mich. 

Barrows & Co. Inic. 
Gons:o,lidated Gas & Elec. 
Light & Power Clo. 
Turner, Md. 

RJochester Gas & Eilec. Oorp. 
Rochester, N. Y. 

.Aistoria Lt. Heat & Power Co. 
Ast 1ori:a, N. Y. 

30 .AJst,o,ria Lt. Heat & Power Co.. 
Asto ·ri ·a, Nl. Y. 

Barrows & Co. Inc. 
Iron Hydroxide Go .. 
Phila. Pia.. 

Gonisolida;ted Gas, Eilec. Lt. 
& ,Power 001. 

Date 
Shipped 

1925 
Aug. 1 

" 7 
" 4 

" 29 

Ntov. 7 

Dec. 7 
" 8 

" 11 
" 14 
" 15. 
" 17 
" 18 
" 21 
1926 

" 30 

J.an. 12 
" 14 
" 15 

Mar ,. 24 
" 26 
" 29 

IA!p,r. 9 
" 19 
" 29 

May 4 

" 8 

Turn.er, Md. May 21 
Oamden Ooke Oo., 

Camden, N. J. 
Barrowis & Co.; Inc. 

Grand Rapids Gas Lt. Co. 
Grand Rapids, Mich. 

Oonso1ida.ted Gas, E ,lec. Lt. 
& Power Co. 

40 Baltimore, Md. 

" 24 

June 10 

" 12 

Quantity 
Shipped 

94.60 
46.90 

44,732 

154.263 

89.151 

127.143 

135.670 

84.821 

37.054 

107.679 

114.331 

841.05 

278.80 

40 .. 938 

53.214 

45.670 

40.000 

36.473 

Net Tons @ $6.00 per 
net ton plus switch-
ing •charge of $2.50 
pe·r oar. 
Gross , '.Dons @ $6.00 
per Gross ton. 

Net Tons @ $6.00 per 
net ton. 

Gr:OSIS T,ons @ $6.00 
per Gross ton.., 

To Whom Shipped 
Standard Oil Co., of tN. J. 

Bayway, !N. J., 

Barrows . & Co. Inc. 
UUoa, Gas & E1lec. Co. 
Utica, N.. Y. 

Camden Coke Co. 
C'amden, N. J. 

Barr ,ows & .Oo. Inc. 
Consolidated Gas, E'lec. Lt. 
& Power, Co.1 Turner, Md. 

Barrows & Co. Inc. 
Utica Gas & 'E1lec. Oo. 
Utica, N. Y. 

Camden Coke Co. 
Camden, N. J. 

Standard Oil Oo. 
Bayway, N. J. 
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Date 
Shipped 

June 25 

July 17 

" 23 

Aug. 2 
" 5 

Sept. 4 
H 16 
" 22 

Oct. 2 

Quantity 
Shipped 

Net Ton @ $12.00 
l.0Oi0 ,per N. 1T 1• which in-

cludes c"Oist of 31 
hagis1, being shipped in · 
same. 

39.911 

33.661 

77 .i098 

48.750 

79.241 

40.268 

Gross Tons @ $6.00 
per G11oss ton. 
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New Jersey Court of Errors and Appeals 

BASIC IRON ORE COMPANY, a Cor-
poration, 
Appellant and Defendant Below, 

vs. 

JOHN H. DAHLKE, 
Respondent and Plaintiff Below. 

On Appeal 
from New 
Jersey Su-
preme Court, 
Warren 
Circuit. 

BRIEF FOR APPELLANT~ 

INTRODUCTION. 

10 

This ,is an appeal from a judgment of the Sup1 eme 20 
Court, rendered in an action at law, hied at the VV arren 
Circuit, before Circuit Judge Lawrence ,and a jury on 
0ctoiber 25 and 26, 1926. The plaintiff, John I-I. 
Dahlke, sued the Basic Iron Ore Company, a mining 
corporation, bo recover royalties on the •sale of tailings, 
basing his claim on an agreement under seal, made be-
·tween the parties on . February 2 7, 1 9 2 0. The tri a] 
Court after hearing the testimony, denied a motion to 
direct a verdict for the •-defendant, and direct~d a verdict 
for the plaintiff, over : obj eotion of defendant'. s . counsel, 3o 
for the sum of $5,295.28. The course followed by the 
trial Judge was taken, however, only after he had made 
the following statements : 

":£. :£. :£. Whether it would be within the 
purview of •bhe original mining lease is another 
question, but it ,is not necessary for this court to 



2 
decide ·that in this trial, for the reason that the 
plaintiff relies absolutely upon the agreement 
,offered in evidence and the count thereon which 
has been referred to as the first in the complaint." 

"~ I may say that the plain tiff ap, 
parently makes out what might be called a prima 
facie case. lit is a question of law, and I confess 
I am in doubt about it, ,and since I reach the con-
clusion that there is a priima f acie case made out 

10 here, at least it is not sufficiently rebutted by the 
defense, ,and particularly in view of the construc-
tion that may be said •to have been place d upon 
this agreement by the company itself, and to the 
end •that 1the case may go to the appellant court, 
where I think it ought to go, I feel obliged in 
·the circumstances tQ deny the motion, and I will 
allow counsel for the plaintiff to ,make a motion 
to direct a verdict in favor of the plaint iff and 
against the de,fendant. ;, 

20 "~ In granting this motion I want to 
say frankly that I am not all certain that I am 
correct in doing so, but I know of no oither way 
that the parties can properly have considered the 
legal phases of the agreement than the way I have 
now directed." 

"~ I am not at all certain as to the 
legal effect of ,this agreement, and I would not 
he at all surprised if the appellate court might 
decide the other way; but in the oircumstances I 

30 conclude that the plaintiff has made out a case 
:here, especially in view of the action of the de-
fendant in paying the royalty under that agree· 
ment for tailings shipped to the Astor ,ia Light, 
Heat & Power Company." 

The pleadings consisted of an amended complaint laid 
in two counts, motion to strike out, which was denied, 

3 

answer and reply. The first count was on contract, based 
upon the agreement of February 27, 1920. The •second 
count was for conversion. The ,second count was aban--
doned at the ,tr.i.al and ·the action continued on the first 
count. See p. 63, lines 29, etc. The defendant by its 
answer to the first count set forth the mining lease, and 
alleged that under the agreement of February 27, 1920, 
and the mining lease, the tailings belonged to it. Plain--
tiff joined issue. 

From the foregoing it will be seen that the determina• 10 
tion of the cause i,s based upo11 the construction of the 
,agreement cf F c-bruary 27, 1920, upon which the action 
was based. 

FACTS. 

From the admissions in the pleadings and the evidence, 
including the exhibits offered at the trial it appeared that 
the plaintiff, J dhn H. D,ahlke, owned an iron mine •at 
Oxford Township, New Jersey, which he leased · to 20 
Robert H. Ahles, by 'two leases, one dated November 
18, 1901 , for a term of twenty years, and the other dated 
October 23, 1903, for a term of twenty years from the 
date of the expiration of the first lease, dated November 
18, 1901. The Basic Iron Ore Company became -the as--
signee of the two leases on February 14, 1902; and con-
tinues in possession of the premises fo-r the purposes and 
under the conditions set forth in the leases. (Se ,e Lease 
pp, 52-57). 

Under the terms of ·the mining lease the defendant, 30. 
Basic Iron Ore Company, undertook to pay royalties for 
Washed and unwashed iron ore, as follows:-

"In consideration whereof the said party of 
the second part, agrees to pay to the party of the 
first part, for every ton of twenty-,two hundred 
and forty pounds in weight of m·erchantable iron 
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"' 

4-

ore raised, mined and taken away from the said 
premises the ·sum of twenty-five cents on washed 
iron ore the market value 1of which is four dollars 
per ton and over, f. o. h. at mines, and for washed 
iron ore, the market value of which is l,ess than 
four dollars per ton at the ratio in va lue of 
twenty-five cents to four dollars, and on all un-
washed iron ores ,shipped and used fifteen cents 
per bon, said royalties to be paid quar,terly on tie 

10 first day of April, July, October and Janu ary of 
each year for the quarter immediately preceding. 
The weights of ores to be ascertained from scales 
of railroad companies 'transporting the ore, and 
if not shipped by railroad to be ascertain ed in 
any other reasonable manner; the party of the 
second part tJ furnish statement of ores shipped, to 
whom shipped and when shipped, and the prices 
and values thereof with payment of royalties, 
party of the first part to have the right at all 

20. reasonable hours to inspect the books or book in 
which weights and prices of ores are kept and to 
take statements therefrom." (See pp. 54, 55, 
lines 40 and 1-30 respectively). 

The p11ovisions above indicated were changed by agree-
ment of the parties in 1912. See E:x:hibits D-7 aDd D-8, 
pp. 103 and 104. Upon consideration of $5.000 , Mr, 
D,ahlke agreed to accept after that date ten centc, ( 1 Oc) 
a ton for untreated ore and twelve and one-half cents 

30 ( 12;1:zc.) a ton for treated ore. 
It will be seen from ,the fore going ,that under this ar-

rangement the defendant could remove the crude ore, 
which necessarily included the tailings, from the premises, 
upon payment of the agreed royalties. According to the 
'testimony of E. P. Richards, who had charge of the 
mine from 1903 to 1923, nothing but crude ore was 
·shipped from the premises, ( See p. 86, line 34 to p. 87, 

-s 
line 12), until 1920. At thi,s time a new state of affairs 
developed. The defendant, •sometime in 1919 and 1920, 
permitted the Berkleigh Manufacturing ·Company to 
erect a building on its premises and treat ·the ore and rail-
ings for the purpose !Of manufacturing paint. (See p. 87, 
line 14) . M,anifestly the manufacturing of paint and 
the construction of a building for that purpose on Mr. 
Dahlke' s land would not fall within the terms of the 
mining lease. Nor would the treatment of ore or tailings 
on the premises provide any method 10.f compensating Mr. l Q 
Dahlke for the material so used on the premises, since 
the terms of the mining lease provided a means of pay-
ment only when crude or treated ore was shipped from 
the premises. 

Th e agreement of February 27, 1920 was prepared to 
meet the new situation. The parties recognized these 
conditions by inserting in this agreement of F ehruary 27, 
1920, the following preamble, and other provisos here-
inafter set forth : 

"Whereas there is now lying in hank on said 
premises demi•sed certain ore heretofore mined or 
caused to he mined ,and the tailings from ore 
heretofore washed or otherwise treated or caused 
to be washed or treated by the party of the second 
part on said premises; and the party 1of the second 
part has erected or ·caused or permitted to be 
erected on said premises a building designated to 
utilize certain of the ore tailings in the manuf ac-

20 

ture of pain and paint materials; 3Q 

Th e contract then· set forth: 

Now, therefore, in consi,deration of the prem-
ises and of the sum of one dollar by each party 
to the other in hand well and truly paid, the re-
ceipt wher ,eaf is hereby acknowledged, and of the 

I' I l I 

I 
I I 
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agreements hereinafter contained, it is agreed be-
tween the parties as follows: 

The party of the first part does hereby grant 
unto the party of the second part, subject to the 
provisions of this agreement, all his right, title 
and interest of, in and to all the tailings now lying 
on said demised premises from ore heretofore 
washed ,or otherwise treated on said premises, and 
the tailings which may hereafter be derived from 
the washing or other treatment of the ore now 
lying in hank on said premises, and each and 
all the ingredients thereof; and also the right to 
conduct or permit to be conducted on any part 
or parts of the said premises ly1ing southerly of the 
Thomas Edison railroad any and all operations 
which may be desirable in the treatment of the 
said ore in bank or in the treatment of tailings 
therefrom or the tailings now on said premises, 
or in the manufacture thereof into paint or paint 
materials or other materials of any and all kinds 
whatsoever; and for such purpose or purposes 
also the right to erect or cause or permit to be 
erected and maintained thereon buildings, plants 
and equipment, including those no·w thereon, with 
the priivilege to remove the ·same at any time within 
one year after such treatment or manufacture, or 
other use of such buildings in connection vrith the 
mining operations, shall have been discontinued. 
:{. :{. :f." 

"The party 1of the second part will pay to the 
party of the first part for each and every ton of 
such tailings ( viz, tailings now on sa,id premises 
and tailings from such ore in bank on said prem-
ises as shall be hereafter treated on said premises) 
so taken and treated or manufactured by the party 
of the second part the sum of one dollar per ton, 

7 

and for each and E.very ton .of sue\ tailings sold 
by the party of the second part to the Berkleigh 
Manufacturing Company or to others and treated 
by it or them on said premises 25 per cent. of the 
amount paid th~refor hy it or them to the party 
of the second part; it being understoo, 1 that the 
1m~unt fix,:,d by the agrc~~ment Letvveen th-~ party 
of bhe second part and the Berkleigh Manu-
facturing Company is four dollars per ton for saiid 
tailings. 10 

It is hereby agreed that if this contract shall 
be assigned by the party of the second part and 
such assignee shall sell any such tailings to any 
corporation or partnership in which such assigne:> 
shall have any interest through stock ownership 
or otherwise, the party ·of the first part shall re-
ceive for all .such tailings so sold a nyalty of 25 
per cent of the full market value of .such tailings, 
which royalty payable to the party of the first part 
shall not be in any case less than $1 per ton. 20 

The party of the second part ,shall be entitled · 
to take and dispo1se of the refuse rock obtained 
from the iron ore by the washing operations or 
other treatment of the ore in :ban:k on said premises 
and not .included in the tailings suitable for paints 
or paint ·mater1ials or treatment for other minerals, 
and ,shall rno1t be required to make any payment 
to the party O'f the first part therefor." 

(See p. 22, lines 33 to 43, p. 23, lines 1-38, 
p. 24, lines 14-41 , p. 1-14) . 30: 

The agreement of February 27, 1920 is set forth m 
toto on pp. 21-2'8, inclusive. . . 

In 1923 the defendant found that the tailings might be 
used ~or the purpose of cleaning illumiinating gas (See p. 
79, Imes 20, etc.) and commenced making 1shipments 
of them from the premises, which •shipments were con-
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tinued at intervals up ro the time of the commencement of 
this action. Mr. Dahlke claimed that under the agree-
ment of February 27, 1920, he should be paid for these 
shipments at the rate of one dollar a ton. The def end~nt 
claimed that under the terms of the agreement the plam-
tiff was not entitled to recover anything for the tailings, 
but that the agreement operated as a grant of the tail-
ings, subject to payment, ,only in case the plaintiff's prem-
ises were used by the defendant or the Berkleigh Manu-

10 f actur-ing Company in the treatment of the tailings for 
the purpose of manufacturing paint. 

The question of the construction of the contrac t was 
raised in fhe lower court in several ways. It was raised 
at the outset on motion to strike out the first count of the 
amended complaint (See page 17, rea:sons 5 and 6). 
This ;motion was denied. (See Conclusions of Judge 
Lawrence, ,sitting as Supreme Court Commissioner under 
the Rule. pp. 39 and 40. Rule denying ·motion, p. 41 ). 

The question w,as also raised on motion to direct a 
20 verdict for def end ant. This motion was denied and ob-

jection noted. (See pp. 98, etc.) 
The question was again raised on motion by plaintiffs 

counsel to direct a verdict, •which was granted over objec-
tion noted by def end ant's counsel. ( See pp. 1 01 , etc.) 

The amount of the verdict represented the amount ,of 
royalties with interest based upon Mr. Dahlke' s construc-
tion of the contract, which was adopted lby the Court. 

During the course of the trial certain letters were ad-
mitted in evidence, over objections noted by defen dant's 

30 counsel, for the purpose of showing the practical construc-
tion placed upon the contract by the parties. 

Testimony was also taken at the trial to show the situa-
tion of the parties at the time the agreement of Feb ruary 
2 7, 1920, was exectuted. 

.. 

9 

POINT ONE. 

The Plaintiff was not entitled to recover under the 
Agreement of F ebruar'J) 27, 1920, for tailings shipped 
from the mine premises. 

Atte ntion i·s invited bo the first, second, fifteenth and 
sixteenth grounds of appeal, pp. 1, 2 and 4. The Court's 
attention ,is also directed to the notice of motion to strike 
out count one of the amended complaint, the order deny- 10 
ing this motion and the oonclusions upon which this order 
was based (pp. 16, 41 and 29) . 

In addition to this the Court is respectfully requested 
to consider the motion of defendant's counsel for the di-
rection of a verdict, the triial Court's denial ,thereof and 
the notation of obj.ecti1on thereto (pp. 98, etc.) Likewise 
attention is invited to the ru1ing of the trial Court granting 
llllotion of plaintiff's counsel for the direction of a verdict, 
with the objection by defendant'.s counsel thereto noted on 
the record (pp. 101, line 20, etc.). 20 

The se rulings all involved the right of t'he plaintiff to 
recover royalties under the provi1sions of the agreement of 
February 27, 1920. For the defendant, it was urged 
that the purpose of the agreement was ,simply to prov,ide 
a basis for compensating the plaintiff for the use of his 
property for the manufacture of paint from materials de-
nived from the mine, and it was only in case the tail,ing,s 
wer•e used on rthe plaintiff' ·s premises, either by the defend-
ant, the Berkleigh Manufacturing Company or some one 
else, in the manufacture of paint, that royalties were to be 30 
paid. The plaintiff, on the other hand, contended that 
he Was to be paid royalties on all tailings taken whether on 
or off the premises. 

In order to construe the agreement of February 27, 
1920, let us consider the situation of the parties prior to 
the execution of that instrument. The mining company 
at that time occupied Mr. D,ahlke' s property under the 
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terms of the mining lease, .assigned to· it by Mr. Ahles 
(see p. 52), subject to the reduotion in royalty payments 
made in 1912. See Exhibits D- 7 and D-8. Up to 1920 
nothing but crude ore had been shipped from the premises 
(:see p. 86, line 20, to p. 87, line 32), and there was ~o 
deposit of tailings on the premises except -a small quan!1ty 
obta;ined rf or expeliimental purposes ~y the Bierkle1gh 
Manufacturing C 'ompany ( see p. 86, line 20). The 
mining company authorized the Berkleigh Manufacturing 

10 Company to build on its land, and the building was par-
. tially constructed, the purpose of this building was to 

house a plant for the treatment of ore, using the tailings 
in the mak1ing of paint (see p. 84, line 26, etc.). About 

· this time Mr. Dahlke arr.ived on the scene. He had a 
right to insist upon the remov,al of the Berkleigh building, 
inasmuch, as the construction of such a building and the 
manufacture of paint ,on the premises was clearly unau-
thorized under the lease. He also had a right to permit 
the Berkleigh building to remain and the paint manufac-

20 hue to continue upon term,s prescribed by him. The 
mining company, on the other hand, was in a postion to re-
move the entire body of crude ore from the premises upon 
payment bo Mr. Dahlke of ten cents ( 1 Oc.) a ton. (See 
Exhibits D-7 and D-8). They could remove ithe Berk-
leigh building to other premises, where the ore could be 
treated and tcrihngs used for the manufacture of paint with-
out any interference whatever on the part of Mr. Dahlke. 
In any event, the crude ore and treated ore, including the 
tailings, -belonged to the mining company, subject to pay-

3O ment of royalties prescribed by the mining lease. In the 
case of Boiileau v. Heath, L. R. Chancery, D,iv. ( 1898), 
Vol. 2, p. 303, at 305, Bigham, J., speakiing for the 
Court said of tailings simiLar to those in the case at bar: 

"No doubt when the material was first found, 
!it would have been competent for the Kidsgrove 

Company to have treated it as th:eir own, ~nd to 
have sold it, :if they could, for the1,r benefit. 

In the foregoing case, the Kidsgrove c;<>mpany was like 
the defendant, a mining company, which. had leased a 
mine. But unlike the present case, the K.idsgrove Com-
pany· had abandoned iits lease, and. a new co~pany. en- . 
tered -the premises. Under the Boileau case, !1:1st cited, 
while the new tenant had no right to the ta1hngs, the 
Kidsgrove Company, in the same position as the defe:n~-
ant, had a right to the taiiliings. Such being the law, 1t 1s 
clear that the defendant had the right to remo·ve the crude 
ore at ten cents ( 1 Oc.) a ton or the treated or~, which 
would include tail,ing,s at twelve and a half ( 12½c.) a 
ton. 

It was in the light of these facts that the agreement of 
February 27, 1920, ,was executed. How significant is 
the preamble, which stated: 

"Whereas, -there is now lying in bank on said 
premises demised certain ore heretofore mined or 
caused to be mined, and the t,ailings from ore here-
tofore washed or otherwise treated or caused to 
be wa:shed or treated by the party of the second 
part on said premises; and the party of the •second 
part has erected or caused or permitted to be 
erected on said premises a building designated to 
utilize certain of the ore tailings in the manuf ac-
ture of paiint and paint materials;" 

ls it reasonable to believe that it was intended that the 
defendant was to pay Mr. Dahlke for removing foom the 
premises material at the rate of one dollar ( $1 ) a ton 
under· the agreement of February 27, 1920, which it 
already had a right to remove under the ;mining lease at 
the rate of either ten cents ( 1 Oc.) or twelve and a half 
( I 2½ c) a ton? 

\ 
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On the other hand, ,is it not manifest, that the agreement 
of February 27, 1920, was intended to operate as a 
present grant to the defendant of the tailings, subjec t only 
to the requirement that payment be made to Mr. Da hlke, 
for the use of his property in the erection of addi tional 
buildings thereon, and the manufacture of paint from tail-
ings? 

If there is any question of ambiguity with respect to 
the interpretation of this contract, the Court has the right 

10 to examine ,it in the light of ,the oircumstances existing at 
the time of its execution. See Fletcher v. Interstate 
Chemical Co., 94 N. J. L. 332, 110 Atl. 709; M orris 
Canal & B. Co. v. Matthieson, 17 N. J. Eq. 385; United 
Boxboard and Paper Co. v. McEDJan Bros. Co., 76 Atl. 
550; RJ;erv. Turkel, 75 N. J. L. 677, 70Atl. 68. 

In the light of the oircumstances in which the parties 
found themselves at the time of making ~his contrac t, the 
construotion urged for Mr. Dahlke, it is rontende d, is 
most unr ,easonable. Under the mining lease che defen dant 

20 paid a greater prioe per ton for treating ore on premises 
and leaving a residue than for removing the crude ore ,in 
its entirety. I,s it not preposterous to claim now that it 
,should pay ten times the amount for the removal of ti;!! 
tailings than it would pay for the removal of the crude 
ore? 

The rule of construction appJicable to this case it is re-
spectfully submitted, was aptly stated by former Vi ce· 
Chancellor Lane, in the case of International Signal Co. 
v. Marconi Wireless Tel. Co., 104 Atl. 378, 89 N. J. 

30 Eq. 319, affirmed 106 Atl. 891, 90 N. J. Eq. 27 1, as 
follows: 

"The cardinal rule to be appl ,ied in construing 
a contract is to asce11tain the intenti ,on of the par· 
ties. If more than one construction of the lan-
guage used is possihle, the circumstances ,surround-
ing the tr,ansaction may be considered, as well as 

13 
the wr,itten document. If the ,intention is doubt-
ful or obscure, a construction should be adopted 
which is most ,£air and reasonable, and whioh will 
impose the least harship upon either of the con-
tracting parties. Citation of author ,ity would be 

fl ,, 
super uous. 

Under the terms of the mining lease it was apparently 
regarded by Mr. Dahlke, the lessor, that the shipping of 
crude ore from the premises was an advantage, inasmuch 10 
as he charged less per ton for shipment in this manner than 
he charged when the premises were used for washing the 
ore. Apparently the only sort ,o,f treatment which the 
lease originally contemplated was a w ashing process, be-
cause the distinction is made in the lease .between washed 
and unwashed ore. ( See p. 5 5, line 8, etc.) . 

It is contended that the language of the agreement of 
F ebruary 27, 1920, is quite clear and that ,it makes a 
present grant of the tailings and prescribes the only cir-
cumstances under whioh payment is to be made for them. 20 
It is evident that Mr. Dahlke had in mind at the time the 
use of his propery in paint manufacture and a pl1an for 
securing payment .for the material consumed which was 
not removed from the premises. 

It is, ,therefore, urged, in view of all the oircumstances 
which have been set forth, that the construction insisted 
upon by Mr. Dahlke is most unreasonable, since if it is 
followed, the mining company would be obliged to pay 
ten times as much for the :tailings as it would be required 
to pay for the entire body of crude 1ore of like tonnage. 30 

It is to be observed from the testimony that the tailings 
in ,the suit at ·bar were the product of what ,is known as the 
milling process. Expert testimony with respect to this 
was given by Mr. Ogden B. Hewitt, who said, at p. 89, 
line 1 0, that: 



":f. :;. :;. The milling process by which the 
tailings, so-oalled in this suit, the material at issue 
in this suit, were produced-as a matter of fact 
there were produced three p11oducts. One was the 
concentrated iron ore which was shipped to the 
blast furnace; the other was the material at issue 
in this suit, and the third was the slag or rock 
which is produced ,and ,thrown on another pile on 
another side of the mill, which was said to be 

10 valueless." 

Bearing in mind that only a small quantity of tailings 
lay in bhe bank produced by ,this miHing process for ex-
perimental purposes at the time the agreement of F ehruary 
27, 1920, ,was executed, and that only crude ore ship-
ments had been made off the premises prior to that time ac-
cording ,to the testimony of Mr. Richards, who had charge 
of the property for the Basic Iron Ore Company ( see p. 
85, line 19, to p. 87, line 33), it becomes readily apparent 

20 that it was 10.f great importance at the time of executing 
this contract for the Basic Iron Ore Company to settle its 
rights -wii'th respect to the tailings before the miUing pro-
cess was put into execution by which these tailings might 
be produced, inasmuch as they were in a pos,ition to ship 
the crude ore from their own premises and carry on the 
milling process on some other property, without molesta-
tion by Mr. Dahlke or without any possibility that he 
might exact from them any unusual charge for the tailings. 

If Mr. Dahlke is entitled to any compensation at all, 
30 his right to recover would be based upon the mining 

lease, which, of dourse, is foreign to 'bhis action because 
his present -claim is based upon the agreement of February 
27, 1920. 

It 1is contended for the plaintiff that the :proper con-
struction of this agreement is the one urged for the de-
fendant, and that the plaintiff is not •entitled to recover 
anything in the case at bar. 

• 
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POINT TWO. 

The parties to the agreement of F ebruarJ) 27, 1920, did 
not adopt anJ) practical construction of it. 

In arr,iving at his conclusions in directing the verdict 
for ,the plaintiff, the trial ,Court pointed ·out at p. 100, line 
30, etc., that the defendant company had apparently put 
a 'Construction on this agreement whioh justified him in 
adopting a construction favorable to the plaintiff. 10 

It ,is contended that the testimony ,in the case does not 
justify any inference ,that the defendant company put a 
practical construction upon the agreement of February 
27, 1920, which was favorable ,to the plaintiff. 

In Page, on Contracts, Vol. 4, Sec. 2034, p. 3514, 
the text wr,iter, in dealing with ,this phase of the law of 
contracts, said: 

":f. :;. :;. The practical construction which 
the parties have placed on a contract is to be con- 20 
sidered only if the contract is ambiguous. If the 
oontract is free and clear from ambiguity, the ev,i-
dent intention of the parties as manifest ,~herein 
must be followed, although it is contrary to the 
practical construction which the parties have put 
upon such contract, even if such practical construc-
tion has been acquiesced in for a long period of 
time. Even if par.ts of the contract are ahmig-
uous, the practical constructi1on of the parties can-
not be considered if the contract taken as a whole 30 
is clear. 

The oonduct of the parties which is relied upon 
as showing the praotical construction whic;h ~hey 
have placed upon the contract must ,of itself be 
harmonious, uniform and free from ambiguity. 

:;. :;. :;. If the conduct 1of one party shows 
that he has placed one construction upon the con-
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tract, while -the conduct of the other party -shows 
that he has placed a different construction on the 
contract, such conduct is of no value in determin-
ing the meaning of the contract." 

In 13 Corpus Juris, p. 546, Sec. 5 1 7, Topic "Con-
tracts," ithe textwriter says: 

"Where the parties to a contract have given 
it a practical construction by their conduct, as by 
acts in partial performance, such construction is 
entitled to great if not controlling weight in de-

, termining its proper interpretation, particularly 
where such interpretation is agreed on before any 
controversy has arisen. But practical construction 
is n10,t conclusive, and may be considered only 
,when ,the contract, read in the light of the sur-
rounding circumstances, leaves the proper con-
struction in doubt. The practical construction put 
on a contract by the parities cannot control the 
expres$ unambiguous provisions of the instrument 
itself, and, further, a practical construction, to· be 
adopted, must be reasonable." · 

The testimony from which the trial court inf erred that 
the parties had placed a construction upon the contract 
consisted of certain letters which were admitted in evidence 
ov,er the objec!ion of defendant's CJounsel. These letters 
are Exhibits P-2, P-3, D-1, P-9, D-2, P-1O, D-3, P-4, 
P-5, P-6, P-7, P-11, P-16, P-12, D-6, P-13, P-17, 
P-14, D-5, P-15, D-4, and are to be found in the printed 
record beg.inning at p. 1 04 and continuing to and includ~ 
ing p. 123. A careful examination of the letters will in•· 
dicat~ that the Basic Iron Ore Company did not recognize 
!he right of the plaintiff to collect royalties. The Court 
1s respectfully requested bo ·examine particularly Exhihit 
D-1 , at p. 1 06, which is as follows: 
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Mr. John H. Dahlke, 
Belvidere, N. J. 

Dear Sir:-

"August 30th, 1923. 

After writing my letter of the 22nd inst, it 
occurred to me that having paid the royalties on 
the ,washed ore that ~he tailings from the washed 
ore, unless used as provided under the arrangement 
in connection with the Berkleigh Manufacturing 
Co., may be shipped hy us without the payment 10 
of further royalty. I have only casually examined 
the contracts, but if I am ,eJorrect in my surmise 
no ro})alt}) is due }Jou on the tailings about to be 
shipped. I have just received your letter of the 
27th inst. .and would like to have you lqok into 
the matter and advise me whether you think I am 
right or not 

Yours very truly, 
(Snd.) Charles E. Hewitt" 

(Italics are -those ,:)f counsel). 20 

P. ~2in the Court is requested to examine Exhibit D-2, 
;iJ pp. 107 and 108, in which it appears that the payment 
,,f '·he rovalty check therein mentioned was without pre-
;udi·::_, ard that the defendant maintained that such pay-
inent was not due under the contract. The Court's at-
tention is specifically di.,.ected to the following excerpt 
from this letter, beginning at 1. 1, p. 108: 

"Accordingly we are instructing Mr. Richards 30 
to forward you a check for $321. 75 t!o be credited 
on royalty account against this shipment being at 
the rate of $1.00 per net ton, but with the under-
standing and reservation that such pa})ment is 
without preiudice and that we still maintain that 
suoh payment is not due under the contract and 
if eventualJy so determined between us by agree-
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ment or otherwise, will subsequently be cred ited 
by you against our general royalty account. At 
·the same ,time we beg bo suggest that in this matter 
~s in 1the other, on which there has recently been 
a difference of opinion between us, you suggest 
some method of settling the question ." 

( Itali ,cs are bhose of counsel). 

In the correspondence which was continued between 
the parti es up to about six months before the Cl:::>mmence-
ment of this action, it will appear that the Ba,sic Iron Ore 
Company never r·eceded from its position that it was not 
required to pay royalties for the shipment of tailings upon 
the basis set out in the agreement of February 27, 1920. 

EX!hibi,t P-1 7, at p. 11 7, being a letter directed to the 
plaintiff, written on October 28, 1925, is particula rly 
emphatic in regard to this attitude. See particularly that 
part of 1the letter on p. 118, I. 12, etc. 

It is contended that a careful -examination of all this 
correspondence, even assuming that it ,was admissible in 
evidence, does not justify a finding that the parties had 
placed a practical construction on the contract, and the 
trial court should not have adopted •this as the basis for 
reaching the conclusi1on that a verdict should be directed 
for the plaintiff. 

POINT THREE. 

The correspondence bGtDJeen the parties subsequent to 
30 the making of the agreement of F ebruar)) 27, 1920, was 

not proper[)) admissible. 

Attention ,is invited to page 69, line 29, of the printed 
record. It will appear there 1that plaintiff's counsel 
offered in evidence Exh~bits P-2, P-3, P-4 and P-5. 
These Exhibits were admitted over the objection of de~ 

19 

fondant's counsel and the objection noted on the record. 
Oth er exihiibits of the same tenor were admitted over objec-
tion. It is contended that these exhibits should not have 
been admitted because the contract in the light of sur-
rounding circumstances, existing at the time of its execu-
tion, was not so ambiguou s as to require a practical con-
struction by the parti es as a necessary aid to construction 
by the Court. In the case of Lehigh Valley v. Stewart, 3 7 
N. ]. L. p. 53, the rule wi<th respect to the admissibility 
of such evidence is discussed by J s. Dalrimple, speaking 10 
for the Supreme Court. He said, inter alia: 

'':f. :f. :f. Agreements may be read in the 
li,ght of surrounding circumstances and parol evi-
d:nce will be received to show the sense in which 
parties used local and teohnical terms. 1 Greenl, 
Ev., Secs. 277, 294. But I do not understand 
that it is insisted tha1t the evidence ,sought tio· be 
given under the notice in question is admissible on 
either of thes·e grounds . It is claimed to be legal 20 
because the agreement has received a practical 
interpretation by the parties which now binds 
them. But the principle invoked in support of 
this contention does not go to the extent claimed. 
It has been held that where <the language of a 
deed is d :mbtful in the description of land con-
veyed, parol evidence of the practical interpreta-
tion by the acts of the parties, may be received 
to remove the doubt, and that evidence of former 
transactions between the same parties is admissible 30 
to explain the meaning of terms in a written con-
tract respecting subsequent tr,ansactions of the 
same oharacter. I Greenl. Ev. Sec. 293. The 
object of these rules, it will be perceived, is to as-
certain the true meaning of w,ords in a written con-
tract, about which there is doubt. :f. :f. :f." 
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It will be observed that the trial court in admitting these 
documents said at page 70, line 3: 

"To which counsel for the plaintiff replie,s, I 
assume, that it tends to indicate the constructi on 
by the defendant itself upon the oharacter of this 
contract. .. 

· It has alr eady been pointed out that the trial court in 
10 arriving at the conclusion bo direct a verdict for the plai n-

tiff, based that finding largely upon the alleged practic al 
construction said , to have been set forth in these letters. 
lt is, hoivvever, urged that the Court had not right to con-
sider these letters at all ,and that they were not proper ly 
-admited in evidence and this of itself would constitute 
sufficient grounds for reversing the judgment. See 6 
Ruling Case Law, Section 242, at p. 854. 

20 
POINT FOUR. 

The testimon]) presented some conflict as to the facts. 

An examination of the record will indicate that M r. 
Richards, who had oharge of the mine .for the Basi,c Iron 
Ore Company, testified that nothing but crude ore was 
shipped up to to 1920 and that there was no washing 
carried on prior to 1920. (See p. 85, line 39, pp. 86 
and 87, t~ include p. 88 to line 3). 

On the other hand Mr. Dahlke testified that the crude 
.. . ore shipments oontinued up to 1905 (See p. 93, line 20), 

and that washed and crude ore was shipped between 1905 
SO and 1914. 

This conflict of testimony was important because there 
was some testimony to indicate that tailings were a produ ct 
of the washing process, whereas, Mr. Dahlke contende d 
they began to accumulate in 1904. (Seep. 93, line 14). 
Mr. Ogden Hewitt testified, as :has already been ,pointed 

2r 
out that the tailings mentioned in the contract were a 
product of the milling process. (See p. 89, line 12) . 
It will appear from Mr. Richard's testimony that this 
,accumulation began in 1920. 

It would appear from the foregoing that there was 
some dispute of fact which it might have been necessary 
to have determined hef ore the Court was in a pos,ition to 
state what the circumstances really were under which the 
parties entered into ~he agreement. If the cont~act is to 
be oonsidered as ambiguous , and such circumstances are 10 
necessary to he considered in arriving at its interpretation, 
then a finding of fact on these questions was beyond the 
power of the Court and was properly a function for a 
jury. If on the other hand the contract is to be considered 
as unambigu ·ous, its construction can be determined by 
an examination of the instrument itself without recourse 
to extraneous testimony. The trial court apparently re-
garded the contract as ambiguous and resorted to ex-
traneous testimony, thereby developing a conflict in the 
testimony which rendered a direction 1of a verdict for the 20 · 
plaintiff improper. 

POINT FIVE. 

The judgment below should be reversed. 

It is contended for the reasons given above that the 
plaintiff was not entitled to recover under the agreement 
of February 27, 1920, and that judgment, if the Court 
regards the contract as unambiguous should have been 30 
entered for the defendant. If the Court regards the don-
tract as ambiguous then it is contended testimony was im-
properly admitted that an •erroneous construction adopted 
and a factual conflict overlooked, any of which situations 
require the judment to be reversed .and a new trial ordered. 
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at the Warren Circuit. 30 

1. · The first ground of appeal is that the Court 
erred in refusing to strike out the first count of the 
amended complaint because it fails to set out a cause 
of action under the terms of the written contract 
annexed to the complaint because only such tailings 
were to be paid for as were used upon the premises, 

': and that tailings not so used, but removed from the 
premises, passed to the defendant and was its prop-
erty. 40 
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2- The second ground of appeal is that the 

Court erred in giving judgment substantially as set 
out in the first ground. 

3. The other grounds of appeal relate to the 
admi 3sion of lett ers, statements and checks . 

THE FACTS 
On or about the 3rd day of October, 19)3, the 

plaintiff and defendant entered into -an agreement, 
1 O commonly called a mining lease, of premises owned 

by the plaintiff, by which the plaintiff granted the 
t ight s, afterward acquired by this defendant, the 
exclusive right to mine, remove and carry away all 
the iron ore contained in, on and under all that tract 
of land and premises, &c. 

Ex. A. P. 52. 

In consideration that the defendant pay for 
each ton of iron ore raised, mined and taken away 

20 
from the said premises the sum of twenty-five cents 
on washed iron ore, &c., and on all unwashed iron 
ore shipped and used fifteen cents. (This royalty 
was afterwards reduced to fifteen cents and ten 
cents respectively. 

Ex. A. P. 54, line 40. 

Afterwards, on or about February 27, 1920, the 
plaintiff and defendant entered into an agreement, 
Ex. P- 1, pg. 21, line 40, wherein it is recited (among 
other matters) that there is lying in bank on said 

30 premises certain ore tailings and the defendant has 
or permitted to be erected a building to utilize cer-
tain of the ore tailings in the manufacture of paint 
and paint materials. 

Page 22, line 33. 

In consideration thereof and of the agreements 
hereinafter contained, the plaintiff thereby grants 
unto the defendant, subject to the provisions of this 
agreement, all his right, title and interest of, in and 

O to the tailings now lying on said premises from ore 

3 

theretofo r e washed or otherwise treated on said 
premises. 

P. 23, lines 10, &c. 

ARGUMENT 

The questions to be settled by this Court are : 
A. To whom did the tailings .belong prior to 

the making of the Agreement dated February 27, 
192). Ex A. P. 52. 

B. Upon what terms and conditions did the 
plaintiff grant to the defendant the said tailings ? 

Ex- P. 1, pg 21, line 39. 

1. By the making of the Agreement, Exhibit 
A-, the defendant acquired the exclusive right to 
mine and remove all the iron ore contained in, on or 
under all that tract of land and premises, &c. 

Ex. A. P. 54, line 12 &c . 

And the defendant did not acquire the righht to 
mine and remove any other substances or material 
what ~oever; its rights were confined exclusively to 
ir on ore, washed or unwashed_. The defendant had 
the privilege to wash this ore on the premises. 

Ex. A. Pg. 54, line 28. . 

10 
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The defendant agreed to pay for every ton of 
merchantable iron ore raised , mined and taken the 
sum of 25c on washed ore, &c., and on all unwashed 30 
iron ore shipped and used 15c per ton. Page 55, top. 
This royalty was subsequently reduced to 12½c and 
1Cc respectively per ton.· 

The defendant washed some iron ore and ship-
ped away, leaving the refuse therefrom, which was 
rock and other material called tailings, on the prem-
ises. The said rock and tailings were supposed to be 
of no value, and the tailings not being iron ore the 
defendant had no property in them. All that the 
defendant acquired was the IRON ORE. The de- liO 
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fendant did not pay for tailings, and the tailings 
were the property of the plaintiff. 

This was conceded by Mr. Hewitt at the time of 
the making of the Agreement dated February 27, 
1920. . 

See testimony J. H. Dahlke, p. 97, top to line 20. 

2. This condition so remained from the mak-
ing of the said agreement of lease in 1903 until the 

10 making of the agreement on February 27, 1920. 
After the recital in said agreement it is provid~ 

ed as follows : 
"In consideration of the premises and of the 

agreements hereinafter contained, it is agreed as 
follows: The party f o the f!rst part hereby grants 
unto the party of the second part subject . to 1the 
provisions of this agreement, all his right, title and 
interest of, in and to all the tailings now lying on 
the said premises from ore heretofore washed or 

20 . otherwise treated on said premises, and the tailings 
which may hereafter be derived from the washing 
or other treatment of the ore now lyi11:g in bank on 
said premises, and each and all the ingrediants 
thereof. 

Ex. p. 1. Page 23 top. 
See page 24, lines 14 to 32. 

The party of the second part will pay -to 
the party of the first part for each and every ton of 
such tailings (viz. tailings now on said premises and 

30 tailings from such ore in bank on said premises as 
shall be hereafter treated on said premises) SO 
TAKEN AND TREATED OR MANUFACTURED 
BY THE PARTY OF THE SECOND PART THE 
SUM OF ONE DOLLAR PER TON; and f o!' 
each and every ton of such tailings s~ld by the 
party of the second part to the Berkleigh Maunfac-
turing Company or to others and treated by it or 
them on said premises 25 % of 

0

the amount paid 
.~ 0 therefore by it or them to the party of the second 

5 
part; it being understood that the amount fixed by 
the agreement between the party of the second part 
and the Berkleigh Manufacturing Company is four 
dollars per ton for said tailings. 

The grant by the party of the first part is not 
an absolute sale of the tailings. It is a grant sub-
j ec c to ·che provisions of the agreement and the 
provisions in said agreement are- (read page 24, 
line 19, etc.) From this it ?,ppears that two differ-
ent prices for said tailings are provided for, viz: 10 

1. THE PARTY OF THE SECOND PART 
WILL PAY TO THE PARTY OF THE FIRST 
PART FOR EACH AND EVERY TON OF SUCH 
TAILINGS SO TAKEN AND TREATED OR MAN-
UFACTURED BY THE PARTY OF THE SECOND 
PART THE SUM OF ONE DOLLAR PER TON. 

Pg. 24, lines 22-27. 

2. And for each and every ton, ( viz. page 24, 20 
lines 22-27) and treated on the premises 25 % of the 
amount paid therefore. 

The first price is fixed fot tailings taken by the 
second party and treated or manufactured by it at 
$1 per ton. The party of the second part is not 
obligated to treat the tailings on the premises, and 
perhaps has no right to treat them there and there-
for has the the right to take away said tailings and 
treat them elsewhere, or perhaps the implied right 
to have them treated by others. 30 

The second price to be paid for tai}ings is 25 % 
of the amount paid therefore by the Berkleigh Man-
ufacturing Company or by others and treated on 
the premises. The 25 % so fixed could not be less 
than $1 per ton, but might be in excess of said price; 
in fact, tailings were sold for $6 per ton. 

Ex• P. 8, page 124. 
It appears clearly that a distinction was drawn 

between tailings taken away and tailings treated on 40 



6 
the premises. 

It is clear that the contracting parties intended 
to differentiate and pay 25 % for the tailings treated 
on the premises and pay only $1 per ton for the tail-
ings taken away and treated or manufactured else,-
where. 

3. It might be important to observe that the 
contracting parties construeq the contract as above. 

10 Ex. P. , 2. Page 104. Test. of Dahlke, p. 97,. 
top to line 20. 

4. It seems that the offer of the price to be 
paid for tailings as stated in Ex. P. 2, page 104, and 
the -acceptance of the terms so offered in Ex. P. 3, 
page 105 change or modify the terms of the contract 
by changing the price for tailings shipped from the 
former price of $1 per ton to 25 % per ton net • 

20 It is very apparent that the contracting parties 
intended so to do and acted upon it by making pay-
ment in accordance therewith. 

See Ex. P. 5 & P .. 6. Pg. 111. 

The tailings afterward sold ~nd s_hipped from 
the premises were sold at $6 per ton. 

· See Ex. P. 8, page 124. 

This would entitle the plaintiff to a larger pay- . 
merit than $1 per ton, but plaintiff only claimed $1 
per ton for tailings shipped, which is the minimum 

30 price to be paid to him under the agreement. 

Exhibit P. 8, page 124 is the statement.furnish-
ed by the Basic Iron Ore Company of tailings ship-
ped by the Pequest Company. 

Test. Page 73, line 34 &c. 

Special attention is called to Exhibit P, 17, page 
117, by which it appears that the principal objection 
is to the amount of the royalty of $1, and an offer to 

40 pay 75c for the royalty. 

7 
The contention of the appellant, Basic Iron Ore 

Company, that the agreement upon which the suit 
is based, (Exhibit P. I p. 21, line 39) was a mere 
lease ag1,ement to enable the Barkleigh Manufactur-
ing Company or its assigns to erect buildings on the 
property in question for the purpose of making paint, 
is co~ .. t ~adicted by the contract .itself. 

Analyzing the agreement, it provides : 

1. A grant, (conditioned on royalty payment) 
of TAILINGS· 10 

(a) tho3e on bank which were the result 
previous concentrating operations; 
(b) Tho3e tailings resulting from further 
ore washing or concentrating operations. 
2. Right to use premises or tailings, or manu-

facture thereof, into paint, incidental to said grant. 

3. Right to ,r~rect buildings for such purpose 
with provisions for removal, incidental to said grant. 20 

Clearly, the primary intention of the parties 
was to grant title to the TAILINGS iri co:1sideration 
of the payment of a royalty. Exhibit A, the original 
mining grant has the same provision for the erection 
of buildings and use of the premises in connection 
with conc,entration (by washing or other methods) 
of iron ore. Appellant's counsel would hardly claim 
that this is an agreement merely for the erection of 
buildings on premi~".tes. 30 

The primary rule in the construction of con-
tracts is that the Court, must, if possible, ascertain 
and give effect to the mutual intir.mtion of the parties, 
so far a~ that may be done, without contravention of 
legal principles. · 

Melick vs. Pid?ok, 44, N. J.E. 525. United Box-
board, ,etc., vs. McEwan Bros•, 76 A. 550. 

Intention is to be deduced from the language 
employed by them. 13 C. J. 524, and cases cited. 40 
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Contract must l ,r) construed as a whole and the 

intention of the parties collected from the enire in-
st:i.-ument and not from detached portions. Chism 
vs. Schip:r=•t!r, 51 N. J. L. 1, 30, L. R. A. N. S. 1C88. 

The agreement relied upon uses the . tern1 
"royalty," (p. 24 1. 4 ). The plain meaning of th,,~ 
word demonstrates the real purpo3e and intent o,f 
the contracting parties. 

The conhmtion of appeIIant's counsel that the 
payment of royalties was limited to tho Je tailing ::;; 
which were treated or manufactured on the pr,cmise ,1. 
fail3 to take into consideration the whole language 
of tb e. agreement. The agreement provides~ (p. 25, 
line 32 : 

. '_'The party of the first part shall have the right 
Hat all reasonable times to examine the books r,~lat-
•'ing to the sale of use of such tailings by the party 
"of the r,econd part." 

We contend that words "sale and use" clear-
ly show an intent to include all tailings shipped off 
tht:J ·premises, and no matter where used. 

THE LETTERS AND EVIDENCE WERE AD-
1\'IISSABLE UNDER THE RULES OF EVIDENCE . 

In arriving at the intention of the parties where 
the language of a contract is susceptible of mor ,2 
than one construction, it should be construed in the 
light of circumstance s surrounding them at the 

30 time it is made. 
United Box Board, etc., Co.! vs. McEwan Bros .. 

Co. 76 A. 550, Jersey City v. Flynn, 7 4 N. J. E. 104. 

For this purpose the Court will consider the 
the nature of the agr,eement itself, together with all 
the facts and circumstances leading up to and at-
tending its execution, the relation and condition of 
the parties, the nature and situation of the subject 
matter and the apparent purpose of making th e 

40 agreement. 

9 
Rye r v. Finkle, 7 5 N. J. L. 677. Morri s Canal · 

Co. vs. Matthi eson, 17 N. J. E. 385. 
"\Vhat was th e position of the parties at the 

time the · contract was made ? 
lVIr. Dahlke discovered that buildings which 

were not for mining operation, were b eing erected on 
th : p_cmi3es, (p. 96, line 25); he called the attention 
of ft1r. Hewitt, an officer of the appellant company, to 
thi s fact, and claimed titlie in the tailings. Mr Hewitt 
conceded the title to the tailings was in .Mr. Dahlke, 10 
(testimony of John H. Dahlke, p. 97, lines 1-20). 
Thi s is not deni ,ed by Mr. Hewitt, and is further 
evidenc,1Jd by Mr. Dahlke's letter. Ex. P. 9, p. 106. 

For that reason alone the agrE,ement of Feb-
1uary 27, 192 '), was executed. It was a conveyance 
of title to the tailings, and th e consideration was a 
1·oyalty payment . 

The contention of appellant that the tailings had 
already been paid for is answered by the terms of the 20 
previou s ag reement. Crude ore included the iron ore, 
tailings and rock or slag. When shipped, the crude 
or untreat, ed ore tonnage included the weight of 
worthless rock and · the tailings as well as the iron 
ore; and Mr. Dahlke was paid therefor the sum of 
ten oents per ton. 

When appellant shipped, treated or refined ore , 
it used the pr ,emises for the purpose of treatment and 
refining and paid only twelve and one-~alf cents per 30 
ton. There was no tonnage of rock, slag or tailings 
paid for. Th e payment was only for "refine1 ore." 
Exhibit D-7, p. 103. 

Supplementing all other rules of construction 
and in a sense determining the matter beyond a r1eas-
onable doubt, the parties thems ,elves agreed upon a 
construction of the contract. Charles E. Hewitt, an 
officer of the appellant company , took the first step , 
in his letter of August 22, 1923 (Exhibit P. 2, p 102) 
wherein he wrote Mr. Dahlke : 40 

• 
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"In lir.,e with the contract between us and 

"our recent conversation, in regard to the royalty 
"you would be willing to take," etc. 

The letter suggests a modification of price and 
refers specifically to tailings to be shipped, but not 
TREATED, on the premises. 

Mr. Dahlkte accepts the proposition, (Ex. P. 3) 
Subsequent correspondence suggests an after 
thouiht on the part of Mr. Hewitt. But the ulti-

10 mate result is payment in accordance with the agree-
ment of these two letters. 

Where the parties to a contract have given it a 
practical construction by their conduct as by acts in 
partial performance, such construction is entitled to 
great, if not controlling weight in determining its 
proper interpretation, PARTICULARLY when such 
interpretation is agreed upon before any controversy 

20 has arisen. 

-Edmunds vs. MiUer, 61 N. J. L. 677. Camden 
etc., R. R. Co. vs. Lippencott, N. J. L. 405. Ohurch 
vs. Florence Iron Works, 45 N. J. L. 129. VanDyke 
vs. Anderson, 83 N. J. E. 568. United Box Board 
Co. vs. McEwan Bros. Co., 76 A. 550. 

We therefore, riespectfully urge - that the trial 
court committed no legal error in granting motion 
for direction of a verdict and the judgment of the 

30 Supreme Court should be affirmed. 

40 

JOHN H. DAHLKE, pro se, 
SYLVESTER C. 

Of Counsel for Respondent. 

• 




