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Jersey Administrative Code.
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PROPOSALS

AGRICULTURE

RULE PROPOSALS

AGRICULTURE
(a)

DIVISION OF RURAL RESOURCES
State Agricuiture Development Committee
Acquisition of Development Easements

Proposed Amendments: N.J.A.C. 2:76-6.9, 6.11 and
6.14.

Authorized By: State Agriculture Development Committee,
Arthur R. Brown, Jr., Chairman.

Authority: N.J.S.A. 4:1C-5f.

Proposal Number: PRN 1988-318.

Submit comments by July 20, 1988 to:
Donald D. Applegate
Executive Director
State Agriculture Development Committee
CN 330
Trenton, New Jersey 08625

The agency proposal follows:

Summary

The acquisition of development easements as provided for in the Agri-
culture Retention and Development Act, N.J.S.A. 4:1C-1] et seq., P.L.
1983, ¢.32, is an effort to encourage the preservation of agricultural lands
to protect the State’s diminishing farmland resources. Landowners who
satisfy the eligibility requirements, as provided in N.J.A.C. 2:76-6, may
voluntarily apply to a county agriculture development board to sell a
development easement. The value of the development easement is de-
termined through an appraisal and review process outlined in NJ.A.C.
2:76-6.8. Ultimately, the fair market value of the development easement
shall be certified by the State Agriculture Development Committee.

Orice a development easement has been purchased, a Deed of Easement
is recorded which permanently prohibits any non-agricultural develop-
ment on the premises. The restriction runs with the land and is binding
upon every successor to the land. The actual purchase of the development
easement currently occurs by a 50/50 cost-share between the State and
the county and/or local government.

The State will also reimburse the county for 50 percent of certain
anciflary costs related to the purchase of the development easement such
as appraisal costs, title searches and surveys.

The proposed amendments to N.J.A.C. 2:76-6.9, 6.1]1 and 6.14 will raise
the State’s cost-share cap on development easement purchases and an-
cillary costs from 50 to 80 percent. This will bring procedural rules into
conformity with recent amendments to the legislation on which the agri-
culture retention program rests. The proposed amendments do not impact
on program procedures in any way other than by raising the State cost-
share cap.

The 1981 Farmland Preservation Bond Act was amended by November
1987 voter referendum to increase program flexibility by permitting the
State to pay up to 80 percent of the cost of the development easement
generally, to pay 00 percent under emergency conditions, and to
purchase farmland in fee simple for the purpose of selling that land after
restricting it with an agricultural deed restriction. After legislative ap-
proval, these voter-approved changes were signed into law February 9,
1987. The proposed amendments would now incorporate the first change,
the State 80 percent cost share into procedural rule.

Social Impact

The proposed amendments to N.J.A.C. 2:76-6.9, 6.11 and 6.14 will have
a positive social impact. Under current procedural rules, the State is
permitted to pay 50 percent of development easement purchase costs, with
the county, local government and/or other private sources paying the
remaining 50 percent. The local 50 percent share, however, has proved
to be too great a share for some of the State’s more rural counties with
more limited tax bases to carry. Because these counties also tend to be
those with the largest contiguous blocks of farmland, the 50 percent State
cost-share cap tended to reduce, and in some cases preclude, participation
by otherwise interested counties. The effect of the 50 percent State cost-
share limitation was, therefore, to hamper the effectiveness of the agricul-
ture retention program in protecting the State’s farmland resources.
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By raising the State cost-share to 80 percent, the proposed amendments
will increasc participation in the development easement purchase pro-
gram. This has already been demonstrated, with anticipation of the higher
State cost-share fueling a dramatic increase in county activity to en-
courage landowner participation in the development easement purchase
program. The proposed amendments will therefore directly increase the
ability of the Agriculture Retention and Development program to per-
manently protect more farmland within a shorter period of time.

The increased State cost-share also reduces the financial burden to
counties. The 20 percent county, local and/or private cost-share require-
ment means that local farmland preservation monies will go further,
giving counties greater buying power for each farmland preservation
dollar. This, in turn, will enhance the program’s ability ro preserve larger,
more contiguous blocks of agricultural land, and therefore to ensure the
continued viability of New Jersey’s agricultural industry.

Economic Impact

The proposed amendments will have a positive economic impact on
all of the counties participating in the farmland preservation program,
agricultural land owners and on the citizens of the State. Counties will
benefit because the increased cost-share rate will allow limited county
funds to go further toward the purchase of development rights. Not only
will more land be able to be preserved, but counties can maximize the
impact of preserving the Jand by preserving large contiguous tracts,
minimizing the amount and impact of non-agricultural development into
such areas. It thereby indirectly allows a more efficient use of local
infrastructure projects in areas away from these preserved tracts.

Landowners will benefit because larger numbers will be able to partici-
pate in and benefit from the sale of their development easements because,
effectively, more county funds will be available. Participation in the
easement purchase program allows land owners to realize a significant
part of the equity in their farmland without necessitating the sale of their
land, often for non-agricultural development. Monies derived from the
sale of development easements can be used to reduce farm debt, improve
or expand their farm operation or for other purposes. The amount that
landowners will be paid for their development rights will remain the same:
only the county/State cost-share split regarding the source of those funds
will change.

The citizens of the State will benefit from the increased amount of
agricultural land permanently preserved through the easement purchase
program and that land’s economic contribution to the agricultural indus-
try in New Jersey.

Regulatory Flexibility Statement

The majority of the land potentially subject to development easements
is owned by small businesses, as that term is defined in the Regulatory
Flexibility Act, P.L. 1986 c.169. The proposed amendments benefit such
landowners by allowing greater numbers of landowners statewide to
participate in the easement purchase program. Participation in the pro-
gram through the application to sell development rights on their property
is entirely voluntary.

Full text of the proposal follws (additions indicated in boldface
thus; deletions indicated in brackets [thus]).

2:76-6.9 Final board review

(a) The board shall inform the landowner of the certified fair
market value [certification] of the development easement and shall
proceed to negotiate a purchase price of the development easement
with the landowner. In no case shall the committee make a grant
to the board for more than [50] 80 percent of the [fair market
certification] certified fair market value of the development easement.

(b)-(d) (No change.)

2:76-6.11 Final committee review

(a)-(b) (No change.)

(c) The committee shall authorize funding for [50] no more than
80 percent of the cost of the development easement on the appli-
cations recelving a priority ranking.

(d) (No change.)

2:76-6.14 Payment procedures; schedule of payment
(a) (No change.)

(CITE 20 N.J.R. 1319)



AGRICULTURE

(b) The committee, upon receipt of all approvals and verification
of costs incurred by the board, shall authorize the Secretary to issue
a grant to the board for [50] no more than 80 percent of the costs
for acquisition of the development easement.

I. (No change.)

COMMUNITY AFFAIRS
(a)

DIVISION OF LOCAL FINANCE
Local Finance Board Rules
N.J.A.C. 5:30

Waiver of Executive Order No. 66 (1978)
Authorized By: Governor Thomas H. Kean

Take notice that the rules affecting the Local Finance Board, Depart-
ment of Community Affairs, found at N.J.A.C. 5:30, were due to expire
on June 1, 1988, pursuant to the sunset provisions of Executive Order
No. 66 (1978). Although the Department of Community Affairs is in the
process of readopting these rules, the rules would expire before re-
adoption could be accomplished. Governor Thomas H. Kean has been
informed by the Department of Community Affairs that the readoption
will be completed by July I, 1988.

These rules include administrative rules governing local bond activities,
annual budgets, capital budgets and capital improvement programs,
emergency appropriations, annual audits, accounting, financial adminis-
tration, municipal port authorities, financial administration, municipal
pool authorities, school bonds, federal grants for library construction and
State library aid, local public purchasing procedures and tenant property
tax rebates. [t is important that no lapse exist in these rules given the
gravity of the subject matters covered.

Accordingly, as Governor of the State of New Jersey and by the
authority vested in him by Executive Order No. 66 (1978) to grant a
waiver of the requirements in the Order with regard to any administrative
rule and having determined that good cause exists, Governor Kean, on
May 24, 1988, directed that the five-year sunset provision of Executive
Order No. 66 (1978) be waived for the rules found at N.J.A.C. 5:30, and
the expiration for these rules be extended for a period of one month from
June 1, 1988 through July |, 1988, inclusive of both dates.

(b)

NEW JERSEY COUNCIL ON AFFORDABLE
HOUSING

Substantive Rules: Initial Pricing of Rental Units
Proposed Amendment: N.J.A.C. 5:92-12.4

Authorized By: James L. Logue, Chairman, New Jersey Council
on Affordable Housing.

Authority: NJ.S.A. 52:27D-301 et seq.

Proposal Number: PRN 1988-309.

Submit comments by July 20, 1988 to:
Douglas V. Opalski, Executive Director
New Jersey Council on Affordable Housing
CN 813
Trenton, NJ 08625-0813

The agency proposal follows:

Summary

The Council on Affordable Housing has received a great deal of public
input regarding the affordability of rental units. As a result of this input,
the Council has decided to amend N.J.A.C. 5:92-12.4. This rule had
allowed rents, excluding utilities, to equal 30 percent of the gross monthly
income of the appropriate household. The proposed amendment requires
rents including a personal benefit allowance for utilities to be structured
so as to fall within the 30 percent standard.

This amendment will require greater subsidies of rental units. Since
developers and communities have agreed to construct rental units based
on a given set of economic facts, the Council believes it would be unfair

(CITE 20 N.J.R. 1320)

PROPOSALS

to apply this rule retroactively. Thus. the rule shall apply to petitions
for certification filed after August [, 1988.

The Council has also amended the language to clarify that the af-
fordability standards are requirements.

Social Impact
The proposed amendment will have a positive impact in that it will
result in more affordable rents to low and moderate income households.

Economic Impact
The proposed amendment will require greater subsidies from the de-
velopers of low and moderate income rental units.

Regulatory Flexibility Statement
The proposed amendment imposes no compliance requirements on
small businesses in New Jersey. Although some developers may meet the
definition of small business, the decision 10 develop rental properties is
a voluntary one.

Full text of the proposal follows (additions indicated in boldface
thus; deletions indicated in brackets [thus]).

5:92-12.4 Initial pricing

(a) Municipalities shall [consider requiring] require that the initial
price of a low and moderate income owner-occupied single family
housing unit be established so that after a downpayment of ten
percent, the monthly principal, interest, taxes, insurance and con-
dominium fees do not exceed 28 percent of an eligible gross monthly
income. Municipalities shall [consider requiring] require that rents,
excluding utilities be set so as not to exceed 30 percent of the gross
monthly income of the appropriate household size. Maximum rent
shall be calculated as a percentage of the uncapped Section 8 income
limit (as contained in the Technical Appendix) or other recognized
standard adopted by the Council that applies to the rental housing
unit. The following criteria shall be considered in determining rents
and sale prices:

1.-5. (No change.)

(b) Municipalities that petition for certification after August 1, 1988
shall require that rents, including an allowance for utilities consistent
with the personal benefit expense allowance for utilities as defined by
HUD or a similar allowance approved by the Council, be set so as not
to exceed 30 percent of the gross monthly income of the appropriate
household size as outlined in (a) above.

Recodify existing (b)-(c) as (¢)-(d).

EDUCATION
(c)

STATE BOARD OF EDUCATION
Teacher Preparation and Certification

Proposed New Rules: N.J.A.C. 6:3-1.23, 1.24;
6:11-3.25

Proposed Amendments: N.J.A.C. 6:11-4.2,5.7;
6:11-10

Authorized By: Saul Cooperman, Commissioner, Department of
Education; Secretary, State Board of Education.

Authority: N.J.S.A. 18A:1-1, 18A:4-10, 18A:4-15, 18A:6-10,
18A:6-50, 18A:6-7TA-1, 18A:7A-1.1, 18A:10-6, 18A:13-14,
18A:16-1, 18A:17-14.1 to 17-14.3, 18A:17-15, 18A:17-17,
18A:17-20, 18A:17-32, I8A:17-42to 17-45, 18A:18A-4,
18A:18A-6, 18A:22-1, 18A:22-2, 18A:22-13, 18A:22-14,
18A:22-19, 18A:22-22, 18A:24-11, 18A:28-9 to 28-13, 18A:29-6
to 29-16, 18A:40-12.1, 18A:40-12.2 and 18A:49-1 t0 49-8.

Proposal Number: 1988-266.

Submit comments by July 20, 1988 to:
Irene Nigro, Rules Analyst
New Jersey Department of Education
225 West State Street, CN 500
Trenton, New Jersey 08625

The agency proposal follows:
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Summary

In 1985, the State Board of Education directed the State Department
of Education to study the current system for certifying school principals
and to recommend needed improvements. The department presented the
results of its initial study, along with general recommendations, in No-
vember 1986. At that time, the State Board adopted a resolution acknowl-
edging the department’s process and one-year timetable for completing
its study and recommendations.

During the past 12 months, the department established two major
advisory committees to assist in the process of finalizing its study. A
Management Science Panel was convened to recommend areas of knowl-
edge in the field of management education in which principal candidates
should be educated and tested. An Internship Panel was established to
recommend the educational training and experiences that should be
provided in a principal residency. The reports of the these advisory
committees were presented to the State Board in October 1987, and they
provided important bases upon which the proposed rule amendments
were formulated.

These proposed amendments were originally published in the March
7, 1988 New Jersey Register at 20 N.J.R. 437(b). In April, having received
public comments from more than 200 individuals, the State Board of
Education directed the Department of Education to propose additional
amendments. These reproposed amendments were presented to the board
and, approved for publication at its May meeting. At that time, the board
also voted to republish all proposed amendments, including those that
were previously published. Therefore, the current reproposal supersedes
the proposal published in the March 7, 1988 New Jersey Register. The
general purpose of amendments to that original proposal is to assure that
all principal candidates possess an appropriate amount of teaching ex-
perience and competency.

The proposed rule amendments include the following major recommen-
dations:

N.J.A.C. 6:11-4.2 Provisional Certificate: This proposed amendment
wouid authorize the issuance of provisional certificates to principal resi-
dents who meet requirements.

Also, in December 1986, the State Board of Education adopted rules
allowing the provisional employment of speech-language pathologists
who meet certain requirements (see N.J.A.C. 6:11-12.11(c)(2)). Therefore,
an amendment is proposed to the current rule governing the use of the
Provisional Certificate in order to establish consistency in the Adminis-
trative Code.

Additions to this reproposed rule would require a formal assessment
of each principal candidates’ practical teaching competency.

N.J.A.C. 6:11-10.2(a)3 Previous Certification and Experience: It is
proposed that the following requirements be deleted as common require-
ments for all administrative endorsements: a standard New Jersey teach-
ing certificate or its equivalent; and three years of successful teaching
experience. These requirements are included instead under each individual
endorsement for which they apply.

N.J.A.C. 6:11-10.8(a) Principal Certification: Requirements: It is
proposed that the current standards for principal certification be replaced
by the following requirements: a Master’s degree in the field of leader-
ship/management (effective upon adoption); a score on a State examin-
ation of knowledge of leadership/management (effective September
1988); an assessment of performance in exercises which simulate the duties
of principals (effective September 1989); and a principal residency (effec-
tive September 1989). In addition, each candidate would be required to
possess three years of professional experience in education. This require-
ment would be eliminated when the residency requirement goes into effect
in September 1989.

N.J.A.C. 6:11-10.8(b) Principal Residency: These proposed amend-
ments would establish standards governing the operation of principal
residencies. They include requirements for gaining entry to a residency
program and address criteria for the selection and training of mentors.
The proposed amendments would establish procedures for the evaluation
and certification of residents, and would permit residents who are not
recommended for certification to appear before the State Board of Exam-
iners. The proposed amendments would require that certain “‘pre-resi-
dency” experiences in the areas of curriculum/evaluation and instruc-
tion/supervision be completed prior to the time candidates are assigned
provisionally to positions as principals. The pre-residency experiences
would be of 30-60 days duration. The proposed amendments would also
require the completion of a residency of one to two years duration
involving a broader range of experiences than those in the pre-residency.
Both the pre-residency and the residency would require, among their
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other experiences, appropriate amounts of teaching-related experiences
depending upon the individual resident’s prior background.

Additions to this reproposed rule would require each candidate who
lacks teaching experience or teaching competency to complete 300 hours
of teaching in the pre-residency and to teach on a regular basis in the
one to two years residency. The amendments also provide that candidates
who are enrolled in preparation programs when the new rules become
effective may have until 1992 to complete those programs in lieu of the
required master’s degree in management.

NJ.A.C. 6:11-5.7 Provisional Teacher Program: This proposed
amendment would permit provisional teachers who are not recommended
for certification to contest such adverse recommendations.

N.J.A.C. 6:11-3.25 Procedures for Contesting Certification: Reec-
ommendations: This proposed new rule would establish procedures under
which provisional teachers and resident principals who are not rec-
ommended for certification might contest the adverse recommendations
of their mentors.

N.JLA.C. 6:3-1.23 and 1.24 Support Residencies for Regularly-
Certified, Inexperienced First-Year Principals and Local District Responsi-
bitity: These new rules would require local districts to provide residency
support programs for those first-year principals who obtained or will
obtain their regular principal endorsements before September 1, 1989
prior to the institution of the residency requirement. Such support resi-
dencies shall not impose “‘entry requirements” on regularly-certified prin-
cipals and they shall not require any special certification evaluation of
those to whom the rule applies. No state certification action shall result
from any residency provided for a regularly certified, inexperienced first-
year principal. Additions to these reproposed rules would also require
local boards of education to establish criteria, in addition to state
certification, for hiring applicants for professional positions.

Social Impact

The proposed new rules and amendments are expected to produce
several benefits. They will provide a more structured licensing system and
requirements that are consistent with the purposes of state licensure. They
will broaden the pool of qualified leaders from which local districts may
select their principals. They will provide new principals with training that
will help assure their success. The proposed new rules and amendments
will provide for far more rigorous screening of candidates than the current
system, and rules will provide clarity and professional distinction to the
role of principal.

Economic Impact

There will be some initial costs associated with the implementation of
various aspects of the proposed system. Funds have been appropriated
for this purpose. However, as with all aspects of State certification, the
system will eventually be supported completely by a combination of State
support and fees paid by certification candidates. Districts will provide
non-monetary support through their participation except where they
choose voluntarily to provide financial support, for example, by reimburs-
ing the fees paid by resident principals they employ. Certification appli-
cants seek educational licenses of their own accord and these licenses
qualify them for employment in publicly funded professional careers.
Notwithstanding the fact that loans, scholarships and other forms of aid
traditionally are made available to candidates who need such assistance,
ultimately the cost of licensure should continue to be borne by the
beneficiaries of the licensing process.

Regulatory Flexibility Statement
The proposed new rules and amendments impose no reporting, record-
ing, or compliance requirements for small businesses. All requirements
of the amendments impact upon applicants for professional licenses to
qualify them for employment.

Full text of the proposal follows (additions indicated in boldface
thus; deletions indicated in brackets {thus]).

6:3-1.23  [(Reserved)] Support residencies for regularly-certified,
inexperienced first-year principals

(a) Regularly-certified, inexperienced first-year principals are indi-
viduals who:

1. Acquired regular New Jersey school principal endorsements
pursuant to N.J.A.C. 6:11-10.8 prior to September 1, 1989;

2. Have not previously held fuli-time employment as principals, vice-
principals, or in other positions for which the principal endorsement is
required in New Jersey or elsewhere; and
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3. Have been offered employment as principals or vice-principals in
a New Jersey public school district.

(b) Each district employing a regularly-certified, inexperienced first-
year principal shall enter into an agreement to provide a principal
residency program pursuant to N.J.A.C. 6:11-10.8(b), including a pre-
residency experience, except that:

1. Entry requirements in N.J.A.C. 6:11-10.8(b)1 shall not apply to
regularly-certified, inexperienced first-year principals;

2. Special certification evaluations as described in N.J.A.C.
6:11-10.8(b)S shall not be conducted for regularly-certified, inexperi-
enced first-year principals, and no evaluations or recommendations
concerning their certification shall be presented to the State Depart-
ment of Education; and

3. As part of the support residency, the district shall require the new
principal to undergo an assessment of performance at a State-approved
center during the pre-residency phase. The sole purpose of this
assessment shall be to provide a diagnosis of strengths and weaknesses
as a basis for designing continuing education and support exercises.

(¢) The State Department of Education shall monitor local districts
to determine compliance with this section.

6:3-1.24 Local district responsibility for employment of staff

(a) State certification requirements are those structured training and
competency evaluation requirements that are prescribed by the State
Board of Education in order to protect the public. In addition, the
teaching and other background experiences of candidates for pro-
fessional positions may often be important considerations in the local
selection of specific staff for specific positions. Each district board of
education shall determine the types of background experiences and
personal qualities, if any, that the district requires or prefers successful
candidates for specific positions to possess in addition to appropriate
state certification. Such local requirements shall be based upon a careful
review of the position in question, and the requirements shall emphasize
the nature of experience and the quality of individual achievement
desired, rather than only the amount of experience, and shall be applied
flexibility without having the force of legal requirements.

(b} No teaching staff member shall be employed in the public schools
by any board of education unless he or she is the holder of a valid
certificate (see N.J.S.A. 18A:26-2). In addition, district boards of
education should exercise their right and responsibility to require job
candidates to present other, more detailed documentation of their com-
petency. Such documentation includes resumes, references, records of
past experiences, college transcripts, certification test scores,
assessment reports, internship evaluations, and other documentation of
competency relevant to the specific position.

6:11-3.25 Procedure for provisional staff contesting of certification
recommendations of mentors

(a) When the Secretary of the State Board of Examiners receives
any adverse recommendation concerning the standard certification of
a provisional staff member, the Secretary shall notify the provisional
staff member of the date upon which the State Board of Examiners
will consider such recommendation. If the adverse recommendation has
not already been contested by the provisional staff member pursuant
to N.J.A.C. 6:11-10.8(b)6iv or N.J.A.C. 6:11-5.7(e), the Secretary shall
allow the provisional staff member an additional opportunity to provide
the State Board of Examiners with written materials documenting the
reasons why the provisional staff member believes standard certification
should be awarded.

(h) When a provisional staff member contests an adverse recommen-
dation concerning his or her standard certification, the secretary shall
formally notify the provisional staff member of the opportunity to
request a hearing before an administrative law judge.

(¢) Upon receipt of notification pursuant to (b) above, the provisional
staff member shall be allowed 20 days to request a hearing. The hearing
shall be conducted pursuant to the Administrative Procedure Act,
N.J.S.A. 52:14B-1 et seq., and the Uniform Administrative Procedure
Rules, N.J.A.C. 1:1.

(d) The State Board of Examiners shall take final action on the
opinions rendered by administrative law judges concerning the certifica-
tion of provisional staff members.
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6:11-4.2 Provisional certificate

(a) A provisional certificate is a substandard one-year certificate
issued to an applicant who is not eligible for a standard certificate.
[It] A provisional certificate may be issued under certain circum-
stances to an applicant whose preparation does not meet completely
the New Jersey requirements for standard certification.

(b) To be eligible for the provisional certificate in instructional
fields the applicant shall:

I. Hold a bachelor’s degree from an accredited college or univer-
sity (except in certain technical fields as noted in N.J.A.C. 6:11-6.3(c))
{and];

2. Pass a subject matter test for teaching field(s) or a test of general
knowledge for the elementary and nursery endorsements. In order
to be eligible to take a subject field test, the applicant must have
completed at least 30 semester hours in a coherent major or five years
of experience in the subject fields; and

3. Have been offered employment in a New Jersey public school
district approved by the commissioner at the recommendation of the
Board of Examiners to offer a certification training program; [and]

[4.](¢) Persons who pass the appropriate test as set forth in (b)2
above shall be granted a formal document which will enable them
to seek employment as provisional teachers in the public schools.

(d) To be eligible for the provisional certificate for admission to a
Principal Residency Program pursuant to N.J.A.C. 6:11-10.8(b), the
applicant shall:

1. Hold a master’s degree in one of the recognized fields of leadership
or management, such as educational administration, public adminis-
tration, business administration, leadership or management science. In
order to be accepted for certification, the degree program must provide
study in the following topics, which represent those areas of manage-
ment that are directly related to education and the principalship: leader-
ship and human resource management; communications; quantitative
decision-making; finance; and law. Degree programs may provide study
in other areas at the discretion of the sponsoring institution and its
faculties. This requirement shall be effective (upon adoption of this
amendment).

2. Pass a State-administered examination of knowledge in the areas
of leadership and human resource management, communications, quan-
titative decision-making, finance and law. Within these five topical
areas, the examination shall assess leadership and management profi-
ciences that are validated as being most directly relevant to education
and the essential duties of school principals. This requirement shall be
effective September 1, 1989;

3, Undergo an assessment of performance, conducted by State-ap-
proved assessors, through structured exercises which simulate the duties
of school principals, and authorize the state to release the written results
of this assessment to potential sponsoring districts and schools. In
particular, there shall be a formal assessment of each candidate’s teach-
ing competencies that are essential to principals’ ability to lead and
supervise instruction and curriculum. The State Department of Educa-
tion shall, with appropriate professional input, develop and validate the
criteria, instruments, and procedures for conducting such assessments.
This requirement shall be effective September 1, 1989; and

4. Obtain an offer of employment in a position requiring the principal
endorsement in a school or district which has reviewed the candidate’s
assessment report and has agreed formally to sponsor the residency.

5. Applicants who meet the requirements of (d)1 through 3 above
shall receive eligibility papers which will permit the applicant to seek
employment in positions that require the principal endorsement.

(e) To be eligible for the provisional certificate in the field of speech-
language pathology, the applicant shall:

1. Hold a master’s degree in the field of speech-language pathology;
and

2. Pass a State-administered examination of knowledge in the area
of speech-language pathology.

6:11-5.7 Recommendation for certification of provisional teachers
(a) At the conclusion of the alternative training program, the
chairperson of the Support Team shall prepare a comprehensive
evaluation report on the provisional teacher’s performance. This
report shall be submitted by the Chairperson directly to the Bureau
of Teacher Preparation and Certification and shall contain a rec-
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ommendation as to whether or not a standard certificate should be
issued to the provisional teacher.

(b) The final comprehensive evaluation report on each provisional
teacher shall be made on standard forms developed by the State
Department of Education.

(c) The final report on each provisional teacher shall include one
of the following recommendations:

1. Approved: [recommends] Recommends issuance of a standard
certificate[.];

2. Insufficient: [recommends] Recommends that a standard
certificate not be issued but that the candidate be allowed to seek
entry on one more occasion in the future into a State-approved
training program[.]; or

3. Disapproved: [recommends] Recommends that a standard
certificate not be issued and that the candidate not be allowed to
enter into a [state] State-approved training program.

(d) [All certification recommendations must be either accepted or
rejected by the State Board of Examiners in accordance with the same
procedures used for graduates of New Jersey college preparation
programs.] The Support Team chairperson shall provide the provisional
teacher with a copy of the provisional teacher’s written evaluation report
and certification recommendation before submitting it to the Bureau
of Teacher Preparation and Certification.

(e) If the provisional teacher disagrees with the chairperson’s rec-
ommendation, the provisional teacher may, within 15 days of receipt
of the evaluation report and certification recommendation, submit to
the chairperson written materials documenting the reasons why the
provisional teacher believes standard certification should be awarded.
The chairperson shall forward all such documentation to the Bureau
of Teacher Preparation and Certification along with the evaluation
report and recommendation concerning certification.

SUBCHAPTER 10. NEW JERSEY [ADMINISTRATIVE AND
SUPERVISORY SUPPLEMENT TO
STANDARDS FOR STATE APPROVAL
OF TEACHER EDUCATION]
STANDARDS FOR CERTIFICATION OF
ADMINISTRATIVE AND SUPERVISORY
PERSONNEL

6:11-10.1 Use of [supplement] standards

(a) [This supplement] These standards will be used by the Bureau
of Teacher [Education and Academic Credentials] Preparation and
Certification in the following ways:

I. [In conjunction with the Standards for State Approval of
Teacher Education (Subchapter 7, 6:11-7.4) to evaluate and approve
administrative and supervisory programs in New Jersey colleges] As
a basis for approving college preparation programs for administrative
and supervisory personnel.

2. As the basis for evaluating the eligibility of candidates [who
have completed administrative and supervisory programs in out-of-
State colleges, or wish to qualify for New Jersey certification, based
on] for administrative or supervisory certification [and experience in
other states].

[3. As the basis for defining the nature and extent of the studies
that will constitute certificate programs designed by colleges for
candidates who already possess the academic degree required for a
certificate.]

[4.]3. As the basis for defining the nature and extent of experience
background required for administrative and supervisory certificates.

6:11-10.2 [Common requirements: all administrative and
supervisory programs] College degrees

(a) Except when specifically indicated below, the following re-
quirements apply to all programs leading to a New Jersey adminis-
trative or supervisory certificate.

1. Master’s degree:

i. Approved programs, except where noted otherwise, will lead to
a master’s degree.

il. Where authorized below, non-degree {Certificate] certificate pro-
grams may be designed for students who already hold [the ap-
propriate degree required by the certificate, provided it meets the
accreditation policies indicated in (b) below] master’s degrees. Such
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certificate programs must be approved by the New Jersey State Depart-
ment of Education.

2. College accreditation:

i. Except as indicated below, degrees will be recognized for
purposes of administrative and supervisory certification in New Jer-
sey from colleges and/or programs accredited or approved by the
[State Board or Department of Education of the] state in which the
college exists.

lii. College degrees from colleges in states in which the State Board
or Department of Education lacks authority to regulate the establish-
ment of colleges to give approval for purposes of administrative and
supervisory education, will be accepted for purposes of such certifica-
tion in New Jersey if these degrees are accepted for purposes of
administrative and supervisory certification by the State Department
of Education in the state in which the colleges exists.

iii. Professional preparation presented by students for transfer
credit to New Jersey colleges offering administrative and supervisory
certificate programs will be determined by the college in which the
applicant will complete an approved program]

ii. Transfer of credit from one college to another shall be determined
by the policies of the colleges involved.

[3. Previous certification and experience:

i. Each of the administrative and supervisory certificates in this
Section, unless indicated otherwise in this Supplement, will require
the following:

(1) A standard New Jersey teacher’s certificate or its equivalent;

(2) Three years of successful teaching experience. Experience in
New Jersey public schools must have been completed under an ap-
propriate New Jersey teacher’s certificate.]

6:11-10.3 [Recommendations of national academic and
professional organizations] (Reserved)
[Recommendations and guidelines of the appropriate national
academic and professional groups should be given due consideration
in developing college programs.]

6:11-10.4 Authorization

(a) School administrator: This endorsement is required for the
position of superintendent of schools. The holder of this endorsement
may also serve as assistant superintendent of schools[, principal,] or
SuUpervisor.

(b) Principal: This endorsement is required for the positions of
principal, [or] vice-principal, and certain other administrative posi-
tions. Holders of this endorsement may supervise instruction[, and
may also serve as assistant superintendent of schools, and as assistant
superintendent in charge of curriculum and/or instruction].

(c) Supervisor: This endorsement is required for supervisors of
instruction who do not hold a school administrator’s or principal’s
endorsement. The supervis[ion]or shall be defined as any school
officer who is charged with authority and responsibility for the con-
tinuing direction and guidance of the work of instructional personnel.
This endorsement also authorizes appointment as an assistant super-
intendent in charge of curriculum and/or instruction.

(d) Assistant superintendent in charge of business: This [certifica-
tion] endorsement is required for the position of assistant super-
intendent of schools in charge of business affairs.

(e) School business administrator: This [certification] endorsement
is required for the position of school business administrator when
the local board of education is granted permission by the State Board
of Education to create such a position. The holder of this [Certificate]
endorsement is authorized to perform such duties as the rules of the
State Board of Education shall define.

6:11-10.5 (Reserved)

6:11-10.6 [Requirements; general] (Reserved)

[Requirements other than, and/or different from, those prescribed
tn subchapter 7 of this chapter (Standards for the State Approval
of Teacher Education) are specified in sections 7 through 14 of this
subchapter.]

6:11-10.7 School administrator [requirements]
(a) Successful completion of one of the following is required for
school administrators:
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.- A curriculum approved by the New Jersey State Department
of Education as the basis for issuing this endorsement; or

2. A program of college studies in the areas indicated below,
including 30 semester-hour graduate credits, in addition to those
required for a standard teacher’s certificate, and including study in
each of the starred areas. This study may be in either separate or
integrated courses.

. *School administration: Included may be studies in such areas
as general school administration, elementary, secondary and voca-
tional administration, school law, school finance, school plant plan-
ning and design. These studies may be in either separate or integrated
COUrses;

ii. *Educational supervision;

ili. *Curriculum development: [a] A course in general principles
of curriculum development, or a combination of specialized courses
covering both elementary and secondary, vocational, or adult pro-
grams; )

iv. The learner and the learning process;

v. Academic disciplines related to school administration, such as[,]
anthropology, business or public administration, economics, govern-
ment, intercultural relations, group dynamics, psychology, sociology,
labor relations, law, and community organization.

3. When candidates have completed their preparation for this en-
dorsement in an out-of-State college or university, a doctor’s degree
in educational administration, or completion of an approved two-
year graduate program for the preparation of school administrators
leading to the education certificate or similar diploma or degree, from
a program accredited by the National Council for Accreditation of
Teacher Education (NCATE), will be accepted as meeting the college
study requirements indicated above.

4. Successful completion of three years of educational adminis-
trative or supervisory experience, under a New Jersey administrative
or supervisory endorsement or its equivalent, when spending at least
half time in administrative or supervisory duties.

i. One year of this experience requirement will be waived to hold-
ers of the doctor’s degree in educational administration, received
from an accredited institution in a program approved by the Depart-
ment of Education,

ii. One year of internship in a program approved by the Com-
missioner of Education may be submitted toward the fulfillment of
this experience requirement.

5. A standard New Jersey teacher’s certificate or its equivalent, and
three years of successful teaching experience. Experience in New Jersey
public schools must have been completed under an appropriate New
Jersey teacher’s certificate or its equivalent. This experience require-
ment shall not apply to candidates who hold New Jersey school principal
endorsements.

6:11-10.8 Principal

[(a) Successful completion of one of the following are required for
principals:

1. A curriculum approved by the New Jersey State Department
of Education as the basis for issuing this endorsement OR

2. A program of college studies in the areas indicated below,
including twenty-four semester-hour graduate credits in addition to
those required for a standard teacher’s certificate, and including
study in each of the starred areas. This study may be in either separate
or integrated courses.

i. *School administration, Included may be studies in such areas
as general school administration, elementary, secondary, and voca-
tional administration, school law, school finance, school plant plan-
ning and design. These studies may be in either separate or integrated
courses.

ii. *Educational supervision:

iii. *Curriculum development: a course in general principles of
curriculum development, or a combination of specialized courses
covering both elementary and secondary, vocational, or adult pro-
grams;

iv. The learner and the learning process;

v. Academic disciplines related to school administration such as
anthropology. business or public administration, economics, govern-

(CITE 20 N.J.R. 1324)

PROPOSALS

ment, intercultural relations, group dynamics, dynamics, psychology,
sociology, labor relations, law, and community organization.

3. When candidates have completed their preparation for this en-
dorsement in an out-of-State college or university, a master’s degree
in educational administrtion from a program accredited by the Na-
tional Council for Accreditation of Teacher Education (NCATE) will
be accepted as meeting the study requirements indicated above.]

(a) Each candidate for the principal endorsement shall:

1. Possess a provisional certificate pursuant to N.J.A.C. 6:11-4.2(d);

2. Complete a State-approved residency program pursuant to (b)
below while employed provisionally in a position requiring the principal
endorsement. This requirement shall be effective September 1, 1989;
and

3. Possess an instructional certificate and three years of professional
experience in education. This requirement shall cease to be in effect
on September 1, 1989.

(b) The principal residency is a training program conducted under
the direction of a State-approved mentor and the sponsorship of the
public school district or nonpublic school that employs the certificate
candidate.

1. In order to enter a residency program, the certification candidate
shall:

i. Possess a provisional certificate pursuant to N.J.A.C. 6:11-4.2(d);
and

ii. Obtain an offer of employment in a position requiring the principal
endorsement in a district or school which has reviewed the candidate’s
assessment report and has agreed formally to sponsor the residency.

2. The requirements for State-approval of residency programs are
follows:

i. The State Department of Education shall issue a standard agree-
ment detailing the experiences and requirements of the residency. This
agreement shall be entered into by the Department, the sponsoring
district, the residency mentor, and the candidate before the residency
may be initiated.

ii. Sponsoring districts and mentors may propose modifications to
the standard residency agreement in order to accommodate the back-
grounds and special training needs of individual candidates.

iii. No residency program may be undertaken without a valid agree-
ment.

3. Each State-approved residency shall provide training in two
phases:

i. Pre-residency experiences of no fewer than 30 days nor more than
60 days duration. This phase shall emphasize professional experiences
and training in the areas of instruction/supervision and cur-
riculum/evaluation. The pre-residency phase must be completed before
the candidate assumes full responsibility on a provisional basis for a
principalship, vice-principalship or other position requiring the principal
endorsement. The Department shall, at the recommendation of the
mentor and the district superintendent, prescribe the content of each
new principal’s pre-residency. Such prescription shall be based upon a
review of each candidate’s assessment reports, background experiences
and other information gathered by the mentor and superintendent. The
content of each pre-residency shall be specified in the standardized
written agreement to be signed by the mentor, the district super-
intendent, the principal candidate, and approved by the Department.

{I1) For candidates who possess practical teaching competencies but
lack practical management competencies, the pre-residency shall con-
sist of management and management-related experiences in the amount
of 300 clock hours.

(2) For candidates who possess practical management competencies
but lack practical teaching competencies, the pre-residency shall consist
of teaching and teaching-related experiences in the amount of 300 clock
hours. As a means of obtaining these experiences, the candidate shall
be assigned to classroom to teach under a supervising teacher. This
assignment shall be similar in format to student teaching and its purpose
shall be to provide the candidate with those practical teaching competen-
cies which are essential to lead and manage a school.

(3) For candidates who lack practical competency in both teaching
and management, the pre-residency shall be extended until the can-
didate completes all required experiences in both teaching and manage-
ment.
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(4) For candidates who possess practical competency in both teach-
ing and management, the mentor and district superintendent may re-
quest and the Department may prescribe a waiver of the pre-residency.

(5) For candidates who possess partial competence in practical
aspects of teaching and/or management, the mentor and district super-
intendent may request and the Department may prescribe other vari-
ations to the pre-residencies described in (b)3.i.(1) through (4) above.

{6) No candidate shall be certified provisionally or permitted to
assume a position that requires the principal endorsement until he or
she has successfully completed the pre-residency.

ii. Residency experiences which shall be completed while the can-
didate is serving as a principal or vice principal. The residency phase
shall provide professional experiences and training in the areas of
instruction/supervision, curriculum/evaluation, pupil personnel, person-
nel management, community relations, student relations, facilities man-
agement, finance, school law, and technical administrative skills. The
Department with appropriate professional input, shall design standard
training exercises which all candidates shall complete in each of these
topical areas. The mentor and the district superintendent shall, at the
start of the residency, submit to the Department a written supplemen-
tary recommendation concerning any standard exercises that should be
waived and any concerning teaching or other special experiences, if any,
that the individual candidate should complete before achieving standard
certification. Such recommendations shall be submitted on State-de-
veloped forms and shall take into account strengths and weaknesses
identified in the candidate’s assessment reports and backgrounds. The
Department shall direct the candidate to complete any such special
experiences as appropriate.

iii. All candidates whose assessment reports and/or backgrounds
indicate a need shall be involved in teaching and teaching-related ex-
periences on a regular basis for no less than one year and up to the
two years maximum duration of the residency. Each residency program
shall assure that the resident acquires sufficient familiarity with the
teaching process to lead and manage in the school setting. Each resi-
dency agreement entered pursuant to (b)2 above shall include in its
prescription appropriate amounts and types of classroom teaching and
teaching-related experiences in both the pre-residency and residency
phases. The nature and amount of such experiences shall be determined
in consideration of the resident’s prior experiences and shall be accorded
an appropriate place among other important training needs and pri-
orities identified for the individual resident. The residency shall provide
at least one experience in an elementary school and at least one ex-
perience in a secondary school. The residency phase shall be completed
in no less than one year nor more than two years.

iv. Each candidate shall complete 45 clock hours of formal study in
the supervision of instruction and curriculum during the pre-residency.
Each candidate shall complete 90 additional hours of formal study
during the residency in the following topics: supervision of instruction
and curriculum, pupil personnel services, school personnel management,
community relations, student relations, school facilities management,
school finance, school law and technical administrative skills.

4. Each residency shall be under the direction of a mentor who is
a certified, experienced principal appointed by the Department and who
has completed a State-approved orientation and training program.

5. The mentor shall supervise and verify the completion of all re-
quired experiences and training by the resident.

i. The primary responsibility of the mentor is to assure that the
resident receives appropriate training, support and supervision as the
resident carries out his or her critical job responsibilities.

ii. The mentor shall evaluate each resident’s ability to exhibit leader-
ship and management capabilities in accord with State-established
criteria, on State-developed instruments.

iii. Each mentor shall, with State approval, form an advisory panel
of practicing educators and shall convene this panel on at least three
occasions for purposes of reviewing the resident’s progress and soliciting
advice concerning the certification of the resident.

iv. Each resident shall be evaluated formally by the mentor on at
least three occasions: after approximately three months, six months and
nine months from the start of the residency. The first two of these
evaluations shall be conducted mainly for diagnostic purposes while the
final evaluation shall be the basis for recommending the residents’

NEW JERSEY REGISTER, MONDAY, JUNE 20, 1988

Interested Persons see Inside Front Cover

EDUCATION

certification. Such ealuation shall be conducted in accord with state
criteria and reported on State-developed forms. The mentor shall dis-
cuss each evaluation report with the resident, and the mentor and
resident shall sign each report as evidence of such discussion. Upon
completion of each evaluation, the report shall be sent to the Secretary
of the State Board of Examiners; the final evaluation shall be accom-
panied by the recommendation for certification pursuant to (b)6 below.

v. Each mentor shall be responsible for supervising no more than
three residents concurrently.

6. Standard certification of residents shall be approved or disap-
proved pursuant to the following procedures:

i. Before the end of the residency year, the mentor shall submit to
the Bureau of Teacher Preparation and Certification a comprehensive
evaluation report on the resident’s performance using State-approved
forms and criteria.

ii. This final report shall include one of the following certification
recommendations:

(1) Approved: Recommends issuance of a standard certificate;

(2) Insufficient: Recommends that a standard certificate not be is-
sued but that the candidate be allowed to continue the residency or seek
admission to another residency for a maximum of one additional year;
or

(3) Disapproved: Recommends that a standard certificate not be
issued and that the candidate be prohibited from continuing or re-
entering a residency.

iii. Candidates who receive a recommmendation of “‘approved” shall
be issued a standard certificate.

iv. The mentor shall provide the resident principal with a copy of
the resident principal’s written evaluation report and certification rec-
ommendation before submitting it to the Bureau of Teacher Preparation
and Certification.

v. If the resident principal disagrees with the mentor's recommen-
dation, the resident principal may within 15 days of receipt of the
evaluation report and certification recommendation submit to the men-
tor written materials documenting the reasons why the resident principal
believes standard certification should be awarded. The mentor shall
forward all such documentation to the Bureau of Teacher Preparation
and Certification along with the written evaluation report and rec-
ommendation for certification.

(¢) The requirements listed in (a) and (b) above shall not apply to
persons who obtain New Jersey principal endorsements prior to October
1, 1988.

(d) Persons who can document that they enrolled, before October
1, 1988, in a New Jersey college program approved by the Department
for the preparation of principals, shall have until October 1, 1992 to
complete that program in lieu of the required masters degree in leader-
ship/management (see N.J.A.C. 6:11-4.2(d)1.). Those who have not
qualified for the principal endorsement by October 1, 1992, shall be
required to obtain the required masters degree.

(e) All candidates shall be required to meet all other requirements
of N.J.A.C. 6:11-4.2(d)2 through 5 and this section that become effec-
tive prior to date npon which they qualify for principal endorsements.

6:11-10.9  Supervisor

(a) Successful completion of one of the following are required for
Supervisors:

. A college curriculum approved by the New Jersey Department
of Education as the basis for issuing this endorsement; [OR] or

2. A program of college studies including [twelve] 12 semester
hours of graduate study in supervision and curriculum development.
Inciuded in this study must be a least one course in the general
principles of staff supervision, and one course in the general prin-
ciples of curriculum development and evaluation. The additional
work may be oriented directly toward supervision and curriculum
development in particular grade levels, or in specific subject fields.

3. When candidates have completed their preparation for this en-
dorsement in an out-of-State college or university, a master’s degree
in educational administration or supervision from a program ac-
credited by the National Council for Accreditation of Teacher Educa-
tion (NCATE) will be accepted as meeting the college study require-
ments indicated above.
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4. A standard New Jersey teacher’s certificate or its equivalent, and
three years of successful teaching experience. Experience in New Jersey
public schools must have been completed under an appropriate New
Jersey teacher’s certificate or its equivalent.

6:11-10.10 School business administrator

(a) The requirements for school business administrators are:

I. A bachelor’s degree based upon a four-year curriculum in an
accredited college. The requirement of a master’s degree does not
apply to this endorsement.

2. Successful completion of one of the following:

i. A standard New Jersey teacher’s certificate or its equivalent, and
three years of appropriate teaching experience; or

ii. Business training and experience as approved by the Secretary
of the State Board of Examiners.

3. Successful completion of one of the following:

i. A college curriculum approved by the New Jersey State Depart-
ment of Education as the basis for issuing this certificate; or

ii. Thirty semester-hour credits including work in each of the
starred fields:

(1) *School business administration:

(2) *School buildings—including planning, construction and
maintenance;

(3) *School finance;

(4) *School law:

(5) *Accounting;

(6) *Organization and administration of public education:

(7) *Curriculum of public schools;

(8) Foundations of education, including such courses as history
or philosophy of education, principles of elementary education, and
principles of secondary education;

(9) Electives related to administration, curriculum, or the foun-
dations of education.

(b) The policies governing issuance of a school business adminis-
trator’s certificate are:

I. A person who was employed full time in the district as a school
business official on January 2, 1963, does not need a certificate to
continue in his present position, but may be issued a certificate
authorizing service in his present district if he requests it.

2. A person who was employed full time as a school business
official on January 2, 1963, may be issued a school business adminis-
trator’s certificate upon presentation of 12 semester hours of study,
including work in areas in [6:11-10.10] (c)2i.v. above. The additional
18 semester-hour credits required for the certificate will, in these
cases, be waived.

3. In cases where applicants submit business training and ex-
perience for approval in meeting requirements [6:11-10.10(b)] in this
subsection for the certificate, the records submitted will be reviewed
by a committee for the purpose of determining eligibility.

4. Persons serving full time as school business officials on January
2, 1963, will be considered to have satisfactory ‘‘business training and
experience’ in meeting requirements [6:11-10.10(b)] in this subsection
for the school business administrator’s certificate.

5. In administering the policies above, a *‘school business official”
shall be interpreted as a person who served on a full-time basis on
January 2, 1963, as the secretary of any board of education or a
business manager in a chapter 6 district. Applications must be accom-
panied by a statement from the county superintendent of schools,
certifying to such service.

6. Persons serving full time as the secretary of the board of educa-
tion or the business administrator in a chapter 6 district prior to
September 1, 1967, may qualify for the school business adminis-
trator’s certificate by meeting the requirements previously in effect.
In such cases, the requirement of a bachelor’s degree will not apply.

6:11-10.11 Assistant superintendent for business

(2) The requirements for an assistant superintendent for business
are:

1. A master’s degree in business, public, or school administration
from an accredited or approved institution.

2. Experience in one of the following:

i. Three years of successful teaching experience; or
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ii. Three years of experience as secretary of a board of education
or school business administrator under a school business adminis-
trator’s certificate.

3. Successful completion of one of the foliowing:

i. A college curriculum approved by the New Jersey State Depart-
ment of Education as the basis for issuing this endorsement; or

it. Thirty-two semester-hour graduate or undergraduate credits in
the following fields. These credits must be in addition to those re-
quired for the regular instructional certificate and must include work
in each of the starred (*) areas. This work may be in a separate or
integrated courses:

(1) *Administration of public education;

(2) *Supervision of instruction in the public schools;

(3) *The curriculum of the public schools;

(4) *School business administration;

(5) *School business—including planning, construction and main-
tenance;

(6) *School finance;

(7) *School law;

(8) *Accounting;

(9) *Electives related to the fieid.

4. These changes shall be effective July 1, 1978.

6:11-10.12 Executive superintendent

(a) This certificate is required for the position of executive super-
intendent in a city of the first class with a population of over 325,000.

(b) The requirements are as follows:

L. Shall possess and be able to demonstrate a knowledge of the
complex problems of an urban community, involving the educa-
tional, societal, fiscal and political aspects;

2. Shall possess a master’s degree;

3. Shall have five years of administrative experience in which three
years must be in an organization of comparable complexity and
magnitude;

4. Shall have a knowledge of school board interrelationships, in-
cluding negotiations;

5. Shall be able to demonstrate knowledge of accounting, school
finance, school business administration and Federal programs;

6. Shall have a knowledge of long-range education planning, and
a knowledge of planning for capital construction of educational
facilities:

7. Shall possess knowledge of organization, curriculum and ad-
ministration of public education;

8. Shall have a working knowledge of modern management tech-
niques.

6:11-10.13  Assistant executive superintendent with specialization in
supervision and curriculum

(a) This certificate is required for the position of assistant ex-
ecutive superintendent in a city of the first class with a population
of over 325,000.

(b) The requirements are as follows:

1. Certification to serve as principal issued by New Jersey State
Board of Examiners; or in the alternative;

2. A standard New Jersey teacher’s certificate or equivalent;

3. Teaching experience;

4. A master’s degree;

5. A program of graduate studies including coursework in:

i. Administration of public education;

ii. School law, including collective negotiations;

iii. Public school curriculum;

iv. Supervision of instruction in public schools:

v. Administration and supervision of school personnel.

6:11-10.14  Assistant executive superintendernt with specialization in
business administration

(a) This certificate is required for the position of assistant ex-
ecutive superintendent in a city of the first class with a population
of over 325,000.

(b) The requirements are as follows:

1. Bachelor’s degree;

2. Approved teaching or business experience;

3. A program of studies incuding coursework in:
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i. Administration of public education;

ii. School business administration;

tii. School buildings, including planning, construction and main-
tenance;

iv. School finance:

v. School law, including collective negotiations;

vi. Public school curriculum.

ENVIRONMENTAL PROTECTION

The following proposals are authorized by Richard T. Dewling, Com-
missioner, Department of Environmental Protection.
A public hearing concerning the proposed amendments to N.J.A.C.
7:7A-9.2 and 9.4, and N.J.A.C. 7:14A-3.1 will be held on:
July 14, 1988 at 10:00 A M. at
Conference Room A, 5 Station Plaza
New Jersey Department of Environmental Protection
Division of Coastal Resources
501 East State Street
(Corner of East State Street and Clinton Avenue)
Trenton, New Jersey

Submit written comments by August 19, 1988 to:
Suzanne Dice. Esq.
Office of Regulatory Services
Department of Environmental Protection
CN 402
Trenton, New Jersey 08625

(a)
DIVISION OF COASTAL RESOURCES

Freshwater Wetlands Protection Act Rules
Statewide General Permits

Proposed Amendments: N.J.A.C. 7:7A-9.2 and 9.4

Authority: N.J.S.A. 13:1B-3, 58:10A-1 et seq., particularly
58:10A-4 and 58:10A-6 and 13:9B-1 et seq. particularly
13:9B-23 and 13:9B-25.

DEP Docket Number: 020-88-05.

Proposal Number: PRN 1988-320.

The agency proposal follows:

Summary

On May 16, 1988, the New Jersey Department of Environmental
Protection (Department) adopted rules, effective June 6, 1988, and operat-
ive July 1, 1988, to implement the Freshwater Wetlands Protection Act
(Act), NJ.S.A. 13:9B-1 et seq. (see the June 6, 1988 New Jersey Register
at 20 N.J.R. 1235(a)). The Act requires strict regulation of activities in
freshwater wetlands and State open waters, Pursuant to N.J.S.A.
13:9B-23, the Department is authorized to adopt general permits which
provide an expedited permit process for common, routine activities which
are determined by the Department to have minimal individual and
cumulative adverse impacts on the environment, and only minor impacts
of freshwater wetlands.

These proposed amendments change the adopted rules by providing
for eight new Statewide General Permits and modifying provisions con-
cerning use of multiple Statewide General Permits to reflect the additional
general permits. These Statewide General Permits and modified use
provisions will provide an expedited review process for certain activities
which heretofore have required an individual freshwater wetlands or open
water fill permit. The proposed new Statewide General Permits were
suggested for promulgation during the comment period for the proposed
new rules appearing on December 21, 1987 at 19 N.J.R. 2330(a). The
proposed Statewide General Permits deal with minor road crossing fills,
stormwater outfall structures, surveying activities, fish and wildlife
harvesting, water level recording devices, mosquito control water manage-
ment activities, fish and wildlife management, and trail construction on
public lands.

Until such time as these proposed amendments are adopted, these
activities require an individual permit. However, in light of these
proposed amendments, the Department will also accept general permit
applications and approve general permits for these activities in ac-
cordance with these amendments.
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Social Impact
The proposed amendments will have a positive social impact by provid-
ing for quicker and more efficient review of several common activities,
some of which are carried out by government entities. This will minimize
delay for all applicants because it will allocate State resources for their
most efficient use in administering the permit review process of the
freshwater wetlands program.

Economic Impact

The proposed Statewide General Permits and their multiple use are not
expected to have any adverse economic impact. The proposed amend-
ments will have a positive economic impact on persons contemplating
the activities covered by the proposed Statewide General Permits, because
authorizations for projects covered by general permits are generally grant-
ed more quickly and require lesser fees than would be the case under
individual permits.

Environmental Impact

As required by N.J.S.A. 13:9B-23, the Department has conducted an
environmental analysis and believes that the activities authorized by the
proposed Statewide General Permits will have only minimal individual
and cumulative adverse impacts on the environment and only minor
impacts on freshwater wetlands. The proposed Statewide General Permits
will have a positive environmental impact in that the expedited, systematic
review process for these routine activities will free up wetlands program
staff time for the more thorough review necessary for projects requiring
individual freshwater wetlands and open water fill permits, which are
more likely to cause greater environmental impacts.

Regulatory Flexibility Statement
In accordance with the New Jersey Regulatory Flexibility Act (P.L.
1986, c. 169), the Department has determined that these amendments will
substantially reduce reporting, recordkeeping, or other compliance re-
quirements on small businesses which engage in those regulated activities
addressed by the amendments.

Full text of the proposal follows (additions indicated in boldface
thus).

7:7A-9.2 Statewide General Permits

(a) The following activities in freshwater wetlands and State open
waters are hereby allowed under Statewide General Permits provided
the activity is in compliance with specific conditions contained in the
Statewide General Permit and with the standard conditions for all
Statewide General Permits in N.J.A.C. 7:7A-9.3 and provided the
activities are in compliance with the Act, this chapter, and the Federal
Act:

1.-9. (No change.)

10. Minor road crossing fills including attendant features, both tem-
porary and permanent, that are part of a single and complete project
for crossing a freshwater wetland or State open water, provided that:

i. The crossing is bridged, culverted or otherwise designed to prevent
the restriction of, and to withstand, expected high flows;

ii. Disturbance of any freshwater wetlands or State open waters does
not extend beyond 50 feet on either side of the ordinary high water
mark of any associated water body;

iii. The total area of freshwater wetland or State open water dis-
turbed does not exceed 0.25 acres or 100 cubic yards of fill, whichever
is smaller; and

iv. The crossing is designed to minimize disturbance and other
detrimental effects upon freshwater wetlands or State open waters
through the use of best management practices including, but not limited
to:

(1) Minimizing cartway, shoulder widths and side slopes of the road-
way;

(2) Stabilizing all disturbed areas; and

(3) Using suitable, clean, non-toxic fill material.

11. Construction of stormwater outfall structures and associated
stormwater conveyance structures such as pipes, headwalls, rip-rap and
other energy dissipation structures, provided the following conditions
are met:

i. The structures are designed to minimize the area of freshwater
wetlands or State open waters disturbance;

ii. The right-of-way for any piping does not exceed 20 feet in width;
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iii. The total area of freshwater wetlands or State open waters dis-
turbed does not exceed 0.25 acres;

iv. The facility is designed in accordance with a plan approved by
the appropriate County Soil Conservation District;

v. All stormwater which is discharged into a freshwater wetland or
State open water is first filtered or otherwise treated outside of the
freshwater wetland or State open water, to minimize sediment, pol-
lutants, and any other detrimental effects upon the freshwater wetiand
or State open water. Detention basins, contour terraces and grassed
swales are examples of pre-discharge treatment techniques which may
be acceptable. This Statewide General Permit does not authorize place-
ment of detention facilities in freshwater wetlands or State open water.
The Department will take into consideration whether the outfall is part
of a Regional Stormwater Management Plan already approved by the
Department;

vi. The total amount of rip-rap or any other material placed in the
freshwater wetland or State open water does not exceed 10 cubic yards;
and

vii. The upper 18 inches of material in any backfilled area must
consist of the original topsoil.

12. Surveying activities such as soil borings and cutting of narrow
(five feet or less) survey lines which do not alter the character of the
freshwater wetland or State open water.

13. Fish and wildlife harvesting activities such as traps and duck
blinds.

14. Placement of water level recording devices, water quality
monitoring and testing devices and similar scientific devices.

15. Mosquito control water management activities conducted by a
county mosquito control agency provided:

i. Best management practices are employed including, but not limited
to, shallow swales no more than three feet wide, and low sills no more
than three feet wide;

ii. Disturbance of vegetation is minimized;

ifi. Only light equipment is used;

iv. Excavated spoils are removed or spread evenly in a shallow layer
no more than three inches deep on-site;

v. The existing hydrologic condition of the hydric soils is maintained
(that is, excessive drainage is not permitted);

vi. The activities do not take place in exceptional resource value
freshwater wetlands; and

vii. The county submits individual, site-specific project proposals to
the Administrator of the State Office of Mosquito Control Coordi-
nation, and the Administrator determines that the project is necessary
to control a documented mosquito problem to existing residents. After
approval by the Administrator, the project shall then be submitted to
the Department for Statewide General Permit review in accordance with
the requirements of this chapter.

16. Fish and wildlife management activities which do not involve the
discharge of more than 10 cubic yards of clean fill, carried out in county,
State or Federal wildlife management areas, parks or reserves. These
activities include but are not limited to:

i. The placement of artificial nesting structures, observation blinds,
sign posts, or fencing;

ii. The clearing of vegetation to increase habitat diversity (when
carried out in accordance with an approved wildlife management plan);
and

iii. The blocking or filling of human-made drainage ditches for the
purpose of restoring previously existing wetland conditions.

17. Trail and/or boardwalk construction on publicly owned park
land, wildlife management areas or reserves, provided:

i. The width of the trail or boardwalk does not exceed eight feet;

ii. Natural materials such as wood chips are used to the maximum
extent practicable;

ili. The project does not interfere with the natural hydrology of the
area; and

iv. The project does not encroach upon or adversely affect the habitat
of any threatened or endangered species.

7:7A-9.4 Use of multiple Statewide General Permits

(a)-(b) (No change.)

(¢) For Statewide General Permits at NJ.A.C. 7:7A-9.2(a) 2, 6,
fand] 7, 10 and 11, the Department may approve activities covered
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under more than one general permit on a single property, provided
that the total area of wetlands or State open waters disturbed on that
property by activities under general permits [does not exceed one
acre] 10 and 11 does not exceed 0.25 acre, the total disturbance on
the property under Statewide General Permits 6 and 7 does not exceed
one acre and the total disturbance of wetlands or State open waters
on the property under all general permits combined does not exceed
one acre. For example, the Department could approve a minor road
crossing disturbing 0.125 acre, an outfall disturbing 0.125 acre, and 0.5
acre of fill in a swale, such that the total area disturbed on the property
under the combined authority of Statewide General Permits 10 and 11
would not exceed 0.25 acre, the total disturbance under Statewide
General Permit 7 would not exceed one acre and total disturbance on
the property under the authority of all general permits would not exceed
one acre.

(d) (No change.)

(e) For Statewide General Permits at NJ.A.C. 7:7A-9.2(a) I, 3,
4, S, [and] 9, 12, 13, 14, 15, 16 and 17, the Department may issue
approvals for any number of activities on a single property covered
by any number of these general permits. Later activities on the same
property will also be eligible for approval under these Statewide
permits.

(f) No property will be the subject of Department approvals under
Statewide General Permits 2, 6, [or], 7, 10 or 11 more often than
once every five years.

(a)
DIVISION OF WATER RESOURCES

NJPDES Permits for Discharge of Dredged or Fill
Material
Non-exempt Discharges

Proposed Amendment: N.J.A.C. 7:14A-3.1

Authority: N.J.S.A. [3:1B-3, 58:10A-1 et seq., particularly
58:10A-4, 58:10A-6 and 13:9B-1 et seq.

DEP Docket Number: 021-88-05.

Proposal Number: PRN 1988-319.

The agency proposal follows:

Summary

On May 16, 1988 the New Jersey Department of Environmental Protec-
tion (Department) adopted rules (see the June 6, 1988 New Jersey Register
at 20 N.J.R. 1235(a)), operative July 1, 1988, to implement the Freshwater
Wetlands Protection Act (Act), N.J.S.A. 13:9B-1 et seq. The Act amends
the New Jersey Water Pollution Control Act, N.J.S.A. 58:10A-1 et seq.,
discontinuing the Department’s discretion to exempt the discharge of
dredged or fill material into freshwater wetlands and State open waters
as these two terms are defined at N.J.A.C. 7.7A-1.4, from the requirement
of a New Jersey Pollutant Discharge Elimination System (NJPDES)
permit.

The rules which were adopted on May 16, 1988 included the require-
ment that these activities are now regulated and require a permit. The
proposed amendment changes the NJPDES permit rules to make them
consistent with the Act and the May 16, 1988 adoption, by deleting the
discharge of dredged or fill material into freshwater wetlands and State
open waters from the list of discharges at N.J.A.C. 7:14A-3.1(b) which
are exempt from NJPDES permit requirements.

Social Impact
The amendment to N.J.A.C. 7:14A-3.1 will be positive since it
eliminates a conflicting provision from the rule and promotes consistency
between the NJPDES and Freshwater Wetlands Protection rules.

Econemic Impact
The proposed amendment to N.J.A.C. 7:14A-3.1 will have no adverse
economic impact in that it merely makes the rules implementing the New
Jersey Water Pollution Control Act consistent with recent amendments
to that Act and the Freshwater Wetlands Protection Act and its im-
plementing rules at NJ.A.C. 7:7A.
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Environmental Impact
The proposed amendment will have a positive environmental impact
because it will aid the coherent review of the discharge of dredged or
fill material by the freshwater wetlands program.

Regulatory Flexibility Statement
[n accordance with the New Jersey Regulatory Flexibility Act, P.L.
1986, c.169. the Department has determined that this rule would not
impose additional reporting. recordkeeping, or other compliance require-
ments on small businesses because it merely removes a conflicting
provision from a rule in order to implement a statutory requirement.

Full text of the proposal follows {additions indicated in boldface
thus: deletions indicated in brackets [thus]).

7:14A-3.1 Scope

(a) (No change.)

(b) The following discharges do not require DSW permits:

I. (No change.)

2. Discharges of dredged or fill material into waters [of the United
States which are regulated under Section 404 of the Federal Act] for
which the State could not be authorized to administer the section 404
program under section 404(g) of the *“Federal Water Pollution Control
Act Amendments of 1972,” as amended by the *““Clean Water Act of
1977 (33 U.S.C. §1344) and implementing regulations;

3.-5. (No change.)

(¢) (No change.)

(a)
DIVISION OF HAZARDOUS WASTE MANAGEMENT

Labeling and Storage Standards Applicable Both to
Generators Who Offer Hazardous Waste to a
Waste Reuse Facility and to Waste Reuse
Facilities

Proposed Amendments: N.J.A.C. 7:26-7.4, 9.1, and
121

Authority: N.J.S.A. 13:1D-1 et seq. and 13:1E-6.
DEP Docket Number: 019-88-05.
Proposal Number: PRN 1988-313.

Submit written comments by July 20, 1988 to:
Carl Will
Office of Regulatory Services
Department of Environmental Protection
CN 402
Trenton, New Jersey 08540

The agency proposal follows:

Summary

On August 18, 1986, the Department of Environmental Protection
(“Department’) adopted amendments to allow the exchange of hazard-
ous waste between generators and waste reuse facilities, as defined by
N.J.A.C. 7:26-1.4 (see 18 N.J.R. 1701(a)). The following amendments are
being proposed to correct certain deficiencies in the August 18, 1986
amendments.

The proposed amendment to N.J.A.C. 7:26-7.4(j)] instructs generators
to register with the Department’s Waste Reuse Program instead of the
Bureau of Hazardous Waste Engineering before offering hazardous waste
to a waste reuse facility.

The proposed amendment to N.J.A.C. 7:26-7.4(j)2 would require that
a generator not offer hazardous waste to a waste reuse facility for use
or reuse unless the generator has complied with all applicable require-
ments for labeling and accumulating wastes in N.J.A.C. 7:26.

The proposed amendment to N.J.A.C. 7:26-9.1(c)! 3iii, pertaining to
wastes intended for use or reuse being served for less than 90 days,
requires that a waste reuse facility comply with the appropriate accumula-
tion and labeling requirements of N.J.A.C. 7:26-9.3(a)3 for containers or
N.J.A.C. 7:26-9.3(b)5 for tanks as a condition for exemption from hazard-
ous waste facility standards.

The proposed amendment to N.J.A.C. 7:26-9.1(c)13v requires a waste
reuse facility to maintain records which list the date that each shipment
of hazardous waste enters a tank, the volume of that shipment, the date
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that each quantity of hazardous waste is removed from the tank and the
volume of the waste at that time as a condition for exemption from facility
standards.

The proposed amendment to N.J.A.C. 7:26-12.1(b)!1 requires the
owner or operator of waste reuse facilities to submit the information
required by N.JA.C. 7:26-12.1(b)1 1i through xi to the Waste Reuse
Program and provides the appropriate address.

The proposed amendment to N.J.A.C. 7:26-12.1(b)! liii modifies the
information which the owner or operator of a waste reuse facility is
required to submit to the Waste Reuse Program. The Department de-
termined that the present wording unnecessarily restricts inclusion in the
Program to “manufacturing” companies. The modification will clarify
that companies engaged in industrial processes where a waste material
can effectively be substituted for a commercial product may participate
in the program. The second example of ‘‘use or reuse” at N.J.A.C.
7:26-1.4 supports this interpretation. In that example, spent pickle liquor
may be used as a phosphorus precipitant and sludge conditioner in
wastewater treatment. Wastewater treatment is not considered to be a
manufacturing process. This amendment clarifies the scope of the waste
reuse program while preventing the program from being exploited by
facilities fraudulently masquerading as industrial facilities.

Social Impact
The proposed amendments will have a positive social impact. They will
ensure that hazardous wastes being stored for eventual reuse are subject
to the same storage and labeling requirements as hazardous wastes being
stored for eventual treatment or disposal.

Economic Impact

The bulk of the proposed amendments will have no economic impact.
Waste that will be stored prior to reuse would otherwise be stored prior
to treatment or disposal according to N.J.A.C. 7:26. Since the proposed
amendments will not require more stringent storage or labeling
procedures than those required for waste being stored prior to treatment
or disposal, no facility or generator should be adversely affected. The
amendment to N.J.A.C. 7:26-12.1(b)11iii will have a positive economic
impact, by making the waste reuse program available to industrial facili-
ties which previously had been excluded.

Environmental Impact
The proposed amendments will have a positive environmental impact.
Wastes being stored prior to reuse will be required to meet the same
labeling and storage requirements as those being stored prior to treatment
or disposal. This will prevent any disparity in the handling of these two
waste streams and will allow uniform enforcement of the rules.

Regulatory Flexibility Statement

Some small businesses as defined in the New Jersey Regulatory Flex-
ibility Act (P.L. 1986, c.169) will be impacted by these amendments. In
order to comply with these amendments more stringent storage and
labeling requirements will be required for hazardous waste bound for
waste reuse and hazardous waste being stored at a waste reuse facility
prior to its use. These amendments merely assure that waste being stored
prior to and after exchange will be subject to labeling and storage require-
ments equivalent to those for waste being stored prior to treatment or
disposal. In developing these amendments, the Department has balanced
the need to protect the environment against the economic impact of the
amendments and has determined that to minimize the impact of the
amendments would endanger the environment, public health and public
safety and, therefore, no exemption from coverage is provided.

The amendment to N.J.A.C. 7:26-12.1(b)1liii may have a positive
economic impact on New Jersey's small businesses by opening up the
waste reuse program to a wider range of industrial facilities.

Full text of the proposal follows (additions indicated in boldface
thus; deletions indicated by brackets [thus]).

7:26-7.4 Hazardous waste generator responsibilities

(a)-(i) (No change.)

(J) A generator shall not offer hazardous waste to a waste reuse
facility for use or reuse unless:

. The generator has registered with the Department’s waste reuse
facility program. To register, a generator shall submit the following
information to: New Jersey Department of Environmental Protec-
tion, Division of Hazardous Waste Management, [Bureau Chief,
Bureau of Hazardous Waste Engineering,] Waste Reuse Program, 401
East State Street, Sth Floor, CN 028, Trenton, N.J. 08625.
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i.-vii. (No change.)

2. The generator has complied with all applicable require-
ments [for managing containers of hazardous waste at N.J.A.C.
7:26-7.2 and all storage requirements under N.J.A.C. 7:26-9.3(a)2]
for labeling and accumulation of hazardous waste as contained in
N.J.A.C. 7:26.

3.-5. (No change.)

7:26-9.1 Scope and applicability

(a)-(b) (No change.)

(c) The standards and requirements of this subchapter do not
apply to:

1.-12. (No change.)

13. The owner[/] or operator of a waste reuse facility provided
the following conditions are met:

i.-il. (No change.)

ili. Wastes intended for use or reuse are stored no longer than 90
days, and the requirements set forth for accumulation of wastes for less
than 90 days at N.J.A.C. 7:26-9.3(a)3 or (b)5 are also met;

iv. (No change.)

v. The owner[/] or operator of the waste reuse facility maintains
a written operating record at the facility in accordance with the
applicable provisions of N.J.A.C. 7:26-9.4(i) and, for hazardous waste
stored in tanks, records are maintained which list the date that each
shipment of hazardous waste enters the tank, the volume of that ship-
ment, the date that each quantity of hazardous waste exits the tank,
and the volume of the hazardous waste exiting the tank;

vi.-xi. (No change.)

(d)-(e) (No change.)

7:26-12.1 Scope and applicability

(a) (No change.)

(b) The following persons are not required to obtain a permit
pursuant to this subchapter to conduct the following activities or
construct or operate the following hazardous waste facilities.

1.-10. (No change.)

11. The owner[/] or operator of a waste reuse facility, provided
all conditions and requirements of N.J.A.C. 7:26-9.1(c}13 are met,
and the owner[/] or operator submits the following information and
documentation to the [Department] New Jersey Department of En-
vironmental Protection, Division of Hazardous Waste Management,
Waste Reuse Program, 401 East State Street, Sth Floor, CN 028,
Trenton, N.J. 08625:

i-ii. (No change.)

iii. [Description of the wastes to be reused, products to be
produced, a] A brief description of the waste reuse process(;] including
the waste to be reused, raw material to be substituted, and the end
product of the industrial process;

iv.-xi. (No change.)

(c) (No change.)

HIGHER EDUCATION
(a)

BOARD OF HIGHER EDUCATION

Chargeback

Learning Disabled, Auditorily Impaired and Visually
Impaired Students

Proposed Amendment: N.J.A.C. 9:4-1.5

Authorized By: Board of Higher Education,

T. Edward Hollander, Chancellor and Secretary.
Authority: N.J.S.A. 18A:64A-7, N.J.S.A. 18A:72H-8.
Proposal Number: PRN 1988-287.
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Submit comments by July 20, 1988 to:
Grey J. Dimenna, Esq.
Administrative Practice Officer
Department of Higher Education
20 West State Street
CN 542
Trenton, New Jersey 08625

The agency proposal follows:

Summary

Pursuant to the Board of Higher Education’s Statewide Plan for Higher
Education (1981) and the Higher Education Services for Auditorily Im-
paired, Visually Impaired and Learning Disabled Students Act. N.J.S.A.
[8A:72H-1 et seq., the Department of Higher Education has established
four Comprehensive Centers for Learning Disabled Students and three
New Jersey Centers for Collegiate Deaf Education. These centers provide
substantially enhanced disability-specific academic programs and adap-
tive services through specialized orientation and compensatory learning
strategy development courses, academic assistance, counselling by person-
nel trained in particular disabilities and use of adaptive educational
materials and aids.

Six of the centers are located at county colieges. Because of the concen-
tration of resources at these particular county colleges, it is expected that
the centers will attract students with particular disabilities from outside
the counties. Under present regulations, students who need com-
prehensive remedial programs must take the full sequence of remediation
in their home counties. This limits access to the extensive disability-
specific support and specialized personnel available through the centers
to students who are residents of the counties in which the centers are
located. The proposed amendment will allow out-of-county students, who
meet eligibility requirements and are accepted into a center’s specialized
direct service program, to register for and attend. on chargeback basis.
all course work necessary to satisfy the requirements of a program of
study, including comprehensive remedial programs, at the institution
where the center is located. The proposal also specifies the center’s in-
tensive academic support programs as programs of study for the purpose
of chargeback.

Secial Impact

The proposed amendment will allow special needs students to attend
particular county colleges which provide intensive programmatic support
for their particular needs through various centers at an in-county tuition
rate on a chargeback basis when the appropriate center is not located
at their home county college. Thus, such students will be able to attend
whichever county college best suits their special academic needs without
being placed at an economic disadvantage by having to pay out-of-county
tujtion rates.

Economic Impact

The proposed amendment will allow students who qualify for programs
set up pursuant to N.J.S.A. 18A:72H-1 et seq. to attend an out-of-county
county college on a chargeback basis (at an in-county tuition rate). Such
a tuition rateis substantially less than the out-of-county tuition rate which
such students might otherwise be required to pay.

The amendment will serve to increase the chargeback payments of those
counties without centers to county colleges which have centers as the
amendment will increase the number of students eligible to attend a
county college on a chargeback basis.

Regulatory Flexibility Statement

The proposed amendment does not require a regulatory flexibility
analysis since it does not impose any requirements on small businesses.

The proposed amendment simply provides for students who qualify for
admission into programs established at county colleges pursuant to
N.J.S.A. 18A:72-H-1 et seq. to attend centers established at out-of-county
county colleges on a chargeback basis. The proposal does not impact
upon small businesses.

Full text of the proposal follows (additions indicated in boldface
thus; deletions indicated in brackets [thus]).

9:4-1.5 Chargeback

(a)-(f) (No change.)

(g) For the purpose of chargeback, Comprehensive Support Centers
for Learning Disabled Students, New Jersey Centers for Collegiate
Deaf Education and College Resource Centers for Visually Impaired
Students designated by the Chancellor, shall be considered eligible
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programs of study. Out-of-county students, who meet the eligibility
requirements and are accepted into direct service programs in a Center
located at a community or county-assisted college, shall be permitted
to register for and attend, on a chargeback basis, all course work
necessary to satisfy the requirements of a program of study approved
by the Director of the Center in which the student is enrolled.

[(@)](h) Students required to enroll in a comprehensive remedial
program, as defined by the Chancellor, must take that full sequence
of remediation in the home county with the exception of students
enrolled in Comprehensive Support Centers for Learning Disabled Stu-
dents, New Jersey Centers for Collegiate Deaf Education or College
Resource Centers for Visually Impaired Students. Students enrolled in
the programs of these Centers may complete required comprehensive
remedial programs at the Centers. Each academic year, the Chancellor
shall determine and distribute to the county colleges a definition of
comprehensive remedial program for such students which shall be
based upon severe deficiencies in reading, writing and mathematics
as evidenced by New Jersey College Basic Skill Placement Tests
results. After the successful completion of such remediation, students
will be eligible to take the intended courses of study on a chargeback
basis at the out-of-county institution.

[(h)](i) Students not required to enroll in a comprehensive re-
medial program as defined in {(g)](h) above may take such rem-
ediation as part of the program of [student] study at the out-of-county
institution on a chargeback basis.

[()1() A student shall be eligible to attend an out-of-county com-
munity or county-assisted college on a chargeback basis if the stu-
dent’s local county or county-assisted college cannot admit the stu-
dent into a particular course or program of study desired by the
student due to lack of available space in the course or program of
study which continue or will continue over one year from the initial
date of attempted admission.

[()))(k) The college accepting such out-of-county students shall
charge the sending counties according to a system of differential
chargeback rates as determined by the Board of Higher Education,
calculating the amount to be charged in the following manner:

I. The total number of current year's estimated resident credit-
hour and equivalent credit-hour enrollments and divide by 30 to
obtain the full-time equivalent student enroliments (resident FTE’s).

i. Equivalent credit hours for State fundable non-credit course
offerings shall be calculated by dividing total non-credit course con-
tact hours by 15.

ii. Resident credit-hour and equivalent credit-hour enroliments are
defined as all county resident enrollments which are eligible for State
funding pursuant to N.J.A.C. 9:4-3.10 and 9:4-3.12.

2. Divide the sum of all resident FTE’s from [(j))(k)| [of this
section] above into the current county operating appropriation to
determine the base chargeback rate.

3. Multiply the sending county's eligible credit-hour and
equivalent credit-hour enrollments for each differential funding
group by their respective differential ratios, and total. Divide the total
by 30 to determine the sending county’s eligible weighted FTE’s.

4. Multiply the base chargeback rate times the sending county's
eligible weighted FTE's to determine the charge to the sending
county.

5. The receiving college shall adjust the charge to sending counties
when audited actual credit-hour and equivalent credit-hour en-
roliments become available from the annual enrollment audit. The
calculations in [(i)](k)] to 4 above shall be made utilizing the audited
actual credit-hour and equivalent credit-hour enrollments divided by
30 to equal FTE's and adjusted county operating appropriation, if
applicable. The difference between this adjusted chargeback amount
and the previous State Fiscal Year's chargeback amount to each
sending county shall be added to or subtracted from the following
year’s initial chargeback billing to said sending counties, and be so
identified upon that bill.

[(k)I) Each receiving college shall provide to the sending
counties:

1.-3. (No change.)
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[(D}(m) The receiving college may expend the $1.00 per credit hour
collected for minor capital purposes as part of its chargeback billing
subject to the following limitations:

1.-2. (No change.)

CORRECTIONS
THE COMMISSIONER

The following proposals are authorized by William H. Fauver, Com-
missioner, Department of Corrections.
Submit comments by July 20, 1988 to:
Elaine W. Ballai, Esq.
Special Assistant for Legal Affairs
Department of Corrections
CN 863
Trenton, New Jersey 08625

(a)
Security and Control: Strip Search

Proposed Amendments: N.J.A.C. 10A:3-5.6 and 5.7

Authority: N.J.S.A. 30:1B-6 and 30:1B-10.
Proposal Number: PRN 1988-306.

The agency proposal follows:

Summary

This proposal amends N.J.A.C. [0A:3-5.6 so that all references to
“Frisk Search’ in the title and the rule have been changed to *'Pat
Search”. N.J.A.C. 10A:3-5.6(d), which required that frisk searches be
conducted by staff members of the same sex as the inmate, has been
amended to permit pat searches to be conducted by male or female
correction officers regardless of the sex of the inmate. This proposal also
amends N.J.A.C. 10A:3-5.7 so that al] references to “Frisk Search™ are
deleted, and N.J.A.C. 10A:3-5.7(g) has been added which authorizes strip
searches of inmates by correction officers of the opposite sex in emergency
situations.

Social Impact
The proposed amendments will provide the administrative flexibility
that is necessary to more effectively utilize correction officers within the
Department of Corrections.

Economic Impact
The proposed amendments will have no significant economic impact
because additional funding is not necessary to implement or maintain the
amendments.

Regulatory Flexibility Statement
The proposed amendments impact on inmates and the Department of
Corrections and do not affect small businesses as defined in the Regu-
latory Flexibility Act.

Full text of the proposal follows (additions indicated in boldface
thus; deletions indicated in brackets [thus)).

10A:3-5.6 [Frisk] Pat search

(a) A [frisk] pat search or pat-frisk shall be conducted while the
inmate is fully clothed. [It] A pat search or pat-frisk includes both
the touching of the inmate’s body through clothing, including hair,
dentures, etc., and a thorough examination into pockets, cuffs, seams,
etc., and all personal property in the inmate’s possession.

(b) [Frisk] Pat searches of inmates may be conducted at any time
in the following circumstances:

1.-3. (No change.)

(c) In addition to the foregoing routine searches, a [frisk] pat
search may be conducted at any time when there is a reasonably clear
indication that the inmate is carrying contraband. This search may
be conducted only with prior approval of a supervisory level officer
or staff member. Factors which may form the basis for such search
may include:

1.-2. (No change.)

(d) [All frisk searches shall be conducted by staff of the same sex
as the inmate] Pat searches may be conducted by either male or female
officers regardless of the sex of the inmate.
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10A:3-5.7 Strip searches

(a)-(d) (No change.)

(e) All [frisk] pat searches, strip searches and body cavity searches
shall be conducted in a professional and dignified manner, with
maximum courtesy and respect for the inmate’s person. The number
of officers present shall be only that number reasonably necessary
to provide security. No member of the opposite sex shall be present
during strip searches and body cavity searches except medical staff
persons as set forth in (d) above, and as set forth in (g) below.

(f) (No change.)

(g) Strip searches of inmates may be conducted by officers of the
opposite sex under emergent conditions as ordered by the Super-
intendent. Under no circumstances shall invasive body cavity searches
be conducted by anyone other than a medical doctor or registered nurse
(R.N.).

(a)
Social Services: Religion

Proposed Amendments: N.J.A.C. 10A:17-5.3 and 5.8

Authority: N.J.S.A. 30:1B-6 and 30:(B-10.
Proposal Number: PRN 1988-307.

The agency proposal follows:

Summary
The proposed amendment to N.J.A.C. 10A:17-5.3 permits inmates
assigned to half-way houses to attend worship services and/or religious
activities in the community at the discretion of the Superintendent. The
proposed amendment to N.J.A.C. 10A:17-5.8 clarifies the responsibilities
of the Chaplain or volunteer religious leader and the custody shift super-
visor in the control of religious ritualistic elements.

Social Impact

The proposed amendment to N.J.A.C. 10A:17-5.3 will have no signifi-
cant social impact because it simply codifies the existing practice regard-
ing the attendance of religious activities by inmates assigned to half-way
houses. The proposed amendment to N.J.A.C. 10A:17-5.8 will have no
significant social impact because it merely clarifies the responsibilities of
the chaplain or volunteer religious leader and the custody supervisor in
the control of religious ritualistic ¢lements.

Economic Impact
The proposed amendments will have no significant economic impact
because additional funding is not necessary to implement or maintain the
amendments.

Regulatory Flexibility Statement
The proposed amendments impact on inmates and the Department of
Corrections and do not affect small businesses as defined in the Regu-
latory Flexibility Act.
OFFICE OF ADMINISTRATIVE LAW NOTE: The adopted text of
N.J.A.C. 10A:17-5 may be found in the adoption section of the June 6,
1988 issue of the New Jersey Register.

Full text of the proposal follows (additions indicated in boldface
thus: deletions indicated in brackets [thus]).

10A:17-5.3 Inmate attendance of community religious activities

(a) Inmates within the Division of Adult Institutions, including
satellite units, and adult inmate paraprofessionais assigned to juvenile
correctional facilities shall not be permitted to attend worship ser-
vices and/or religious activities in the community.

(b) At the discretion of the Superintendent, inmates residing in com-
munity residential centers may be permitted to attend religious services
in the community.

10A:17-5.8 Control of religious ritualistic elements

(a) Religious ritualistic elements, including but not limited to sac-
ramental wine, fragrance oil in institution approved containers and
matzo, which are necessary as part of the religious service, [shall]
may be brought into the correctional facility only by the Chaplain
or a volunteer religious group leader from the community.

(b) The custody shift supervisor shall be responsible for the secure
storage of [sacramental] religious ritualistic elements.

(CITE 20 N.J.R. 1332)
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(c) When [sacramental] religious ritualistic elements are to be used,
these elements shall be issued by the custody shift supervisor only
to the Chaplain or a volunteer religious group leader from the com-
munity.

(d) The Chaplain or a volunteer religious group leader from the
community shall be responsible for the use and return of [sacramen-
tal] any excess religious ritualistic elements to the custody staff super-
visor for secure storage following the use of the elements at religious
services.

(b)
Bedside and Funeral Visits

Proposed Amendments: N.J.A.C. 10A:18-7

Authority: N.J.S.A. 30:1B-6 and 30:1B-10.
Proposal Number: PRN 1988-305.

The agency proposal follows:

Summary
The proposed amendments broaden the Superintendent’s authority to
approve bedside and funeral visits, and prohibit correctional facilities
from denying an inmate’s request for a bedside or funeral visit solely
because the inmate and his or her family are indigent. Modifications have
been made in the format of this Subchapter to facilitate easy reading and
interpretation.

Social Impact

The proposed amendments authorize the Superintendent to approve
the attendance of an inmate at the bedside and/or funeral of a dying
or deceased relative other than a parent, spouse, child or sibling if that
relative acted as a parent or guardian over a period of time. The amend-
ments prohibit the denial of an indigent inmate’s request for a bedside
or funeral visit solely because of the inability of the inmate and his or
her family to pay the costs of the visit.

Economic Impact
The proposed amendments will have no significant economic impact
because sufficient staff and financial resources are available to implement
and maintain these rules.

Regulatory Flexibility Statement
The proposed amendments impact on inmates and the Department of
Corrections and do not affect small businesses as defined in the Regu-
latory Flexibility Act.

Full text of the proposal follows (additions indicated in boldface
thus; deletions indicated in brackets [thus]).

SUBCHAPTER 7. BEDSIDE AND FUNERAL VISITS
10A:18-7.1 (No change)

10A:18-7.2 Authority

(a) Pursuant to N.J.S.A. 30:4-8.1, the correctional facility Super-
intendent may, at his or her discretion, authorize and permit the
attendance of an inmate at the bedside and/or funeral of a dying
or deceased relative, as defined in N.J.A.C. 10A:18-1.3..

(b) [A relative shall be defined in N.J.A.C. 10A:18-1.3] The Super-
intendent may, at his or her discretion, authorize and permit the attend-
ance of an inmate at the beside and/or funeral of a dying or deceased
relative other than those listed in N.J.A.C. 10A:18-1.3 when it can be
verified that the relative acted, for a period of time, as a parent or
guardian of the inmate, such as a grandparent.

[(c) During the bedside and/or funeral visit, the inmate shall at
all times be in the custody of one or more correction officers or
employees of the correctional facility wherein the inmate is confined.}

[(d) The inmate shall not be permitted to go on a bedside or
funeral visit that is outside the State of New Jersey.]

10A:18-7.3 Verification

(a) The burden is on the inmate to prove that the ill or deceased
person is his or her relative as defined in N.J.A.C. 10A:18-1.3.

(b) The fact of illness or death shall be verified by the Superintendent
or his or her designee.
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[10A:18-7.3]10A:18-7.4 Eligibility

(a) The correctional facility Superintendent shall determine
whether an inmate is eligible to go on a bedside or funeral visit. [The
correctional facility Superintendent is not required to permit bedside
or funeral visits if:

1. The visit will interfere with the security or orderly operation
of the correctional facility;

2. The inmate is an incorrigible criminal:

3. The inmate is a known escape risk:

4. The inmate has unusual disciplinary problems:

5. The inmate is recognized as untrustworthy: or

6. The inmate is a highly publicized person whose reappearance
in the community under any conditions other than strict compliance
with the laws governing parole and release would cause unfavorable
comment in the community.]

(b) If the Superintendent is in doubt as to the propriety of per-
mitting a particular inmate to leave the correctional facility under
the circumstances enumerated in this subchapter, the Superintendent
shall consult with the Assistant Commissioner of his or her Division.

[(c) The burden is on the inmate to prove that the ill or deceased
person is his or her relative as defined in N.J.A.C. 10A:18-1.3]

[(d) The fact of illness or death shall be verified by the Super-
intendent or his or her designee.]

10A:18-7.5 Ineligibility

(a) The inmate shall not be permitted to go on a bedside or funeral
visit that is outside the State of New Jersey.

(b) The inmate shall not be permitted to go on a bedside or funeral
visit that is in a private residence.

(¢} The correctional facility Superintendent is not required to permit
bedside or funeral visits if:

1. The visit will interfere with the security or orderly operation of
the correctional facility;

2. The inmate is an incorrigible criminal;

3. The inmate is a known escape risk;

4. The inmate has unusual disciplinary problems;

5. The inmate is recognized as untrustworthy;

6. The inmate is a highly publicized person whose reappearance in
the community under any conditions other than strict compliance with
the laws governing parole and release would cause unfavorable comment
in the community; or

7. The location of the funeral or bedside visit could place either the
escorting correction officer(s) or the inmate in jeopardy.

10A:18-7.6 Security

During the bedside and/or funeral visit, the inmate shall at all times
be in the custody of one or more correction officers or employees of
the correctional facility wherein the inmate is confined.

[10A:18-7.4)10A:18-7.7 Court ordered funeral visits
(a)-(b) (No change in text.)

[10A:18-7.5]110A:18-7.8 Payment of visit expenses

(a) (No change.)

(b) No inmate shall be denied approval for a bedside or funeral visi¢
solely because of the inability of the inmate and his or her family to
pay travel and other expenses. In the event that an inmate is indigent
and it can be verified that the inmate’s family is unable to reimburse
the correctional facility for the expenses of a deathbed or funeral visit,
the correctional facility shall assume the expenses of the visit.

[(b)](c) The Business Office of the correctional facility shall
predetermine the expenses claimed for reimbursement upon the ap-
proval by the Superintendent.

[(©)](d) A detailed written statement of expenses shall be prepared
using the following criteria to determine the amount of reimburse-
ment due:

1.-5. (No change in text.)

{(d) The Superintendent may grant exceptions to payment of visit
expenses if all other conditions of this subchapter are met and the
Superintendent is satisfied that the family cannot meet the expenses
of the visit.]
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[10A:18-7.6]10A:18-7.9 Notification of Central Office
All bedside and funeral visits shall be noted in the Superintendent’s
monthly report.

LABOR

The following proposals are authorized by Charles Serraino, Com-
missioner, Department of Labor.
Submit comments by July 20, 1988 to:
Alfred B. Vuocolo, Jr.
Chief Legal Officer
New Jersey Department of Labor
CN 381
Trenton, New Jersey 08625-0381

(a)
DIVISION OF EMPLOYMENT SECURITY
Separation and Disqualification Notices

Proposed Amendment: N.J.A.C. 12:17-1.6

Authority: N.J.S.A. 34:1-20, 34:1A-3(e), 43:21-4(c)(1) and
43:21-6(a).

Proposal Number: PRN 1988-314.

The agency proposal follows:

Summary

Pursuant to N.J.S.A. 43:21-4(c)(2), the Department of Labor (Depart-
ment) may modify the requirement that an unemployed individual must
be “actively seeking work” to receive unemployment benefits if the modi-
fication is warranted by economic conditions.

Pursuant to N.J.S.A. 43:21-4(c)(2), the Department promulgated
N.J.A.C. 12:17-1.6 which concerns employer notice to the Department
in the event of a temporary layoff of employees. N.J.A.C. 12:17-1.6
currently requires, among other things, that certain individuals who are
temporarily separated from work through no fault of their own for a
definite period of no more than four weeks need not conduct an active
search for work provided that they otherwise meet the eligibility require-
ments set forth in N.J.S.A. 43:21-4.

The Department proposes to amend N.J.A.C. 12:17-1.6 by expanding
the maximum period of temporary unemployment from four weeks to
eight weeks. The Department believes that this amendment appropriately
reflects the current economic conditions and personne] practices of em-
ployers.

Other amendments to the rule are editorial in nature and do not change
the substance of the rule.

Social Impact
The proposed amendment will benefit those individuals who are tem-
porarily unemployed longer than four weeks but less than eight weeks
since they no longer have to conduct futile work searches.

Economic Impact

The proposed amendment will have a positive economic impact on
individuals who are temporarily unemployed longer than four weeks but
less than eight weeks since these individuals will no longer have to spend
time and money conducting futile work searches.

The proposed amendment will have no direct impact on employers.

The proposed amendment will slightly reduce Department costs as-
sociated with processing claims by alleviating the need to review claimant
work search records.

Regulatory Flexibility Statement
The proposed amendment will not place any additional reporting,
recordkeeping or compliance requirements on small businesses as that
term is defined in the Regulatory Flexibility Act, N.J.S.A. 52:14B-16 et
seq. Thus, no regulatory flexibility analysis is required.

Full text of the proposal follows (additions indicated in boldface
thus; deletions indicated in brackets [thus]).

12:17-1.6 Notice of temporary separation from work

(a) Whenever [a] workers are temporarily separated from [his]
work through no fault of [his] their own or not of [his] their own
accord, the employer, upon request by the local unemployment in-
surance claims office, shall verify the expected duration of the
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[worker’s] period of unemployment, the reason for [his] separation,
and the date on which the employer expects the workers to return
to [his] work.

{b) If the period of temporary unemployment is [for four] eight
weeks or less and the employer has furnished the information re-
quired in [subsection] (a) [of this Section] above, the workers will be
entitled to benefits if [he] they meet[s] all of the requirements of
subsections (a), (b), (¢), (d) and (¢) of N.J.S.A. 43:21-4, except that
the employer’s verification that [he] they expect[s] the workers to
return to work within the [four-week] eight-week period will dispense
with the requirement of actively seeking work during such period.

(a)
DIVISION OF WORKPLACE STANDARDS

Safety and Heaith for Public Employees: Ethylene
Oxide

Proposed Amendment: N.J.A.C. 12:100-4.2

Authority: NJ.S.A. 34:1-20: 34:1A-3(e): and 34:6A-25 et seq.,
specifically 34:6A-30; and 29 CFR Part 1910

Proposal Number: PRN 1988-316.

The agency proposal follows:

Summary

The Public Employees Occupational Safety and Health Act, N.J.S.A.
34:6A-25 et seq., requires the Department of Labor to establish health
and safety standards for public employees.

On November 5, 1984, rules were promulgated by the Commissioner
which adopted the Federal Occupational Safety and Health Adminis-
tration (OSHA) standurds by reference in N.J.A.C. 12:100, Safety and
Health Standards for Public Employees.

On April 4, 1988, the Federal Occupational Safety und Health Adminis-
tration issued a final rule on ethylene oxide which became effective on
June 6, 1988. This final rule on ethylene oxide was published in the
Federal Register of Wednesday, April 6, 1988.

This standard, 29 CFR Part 1910.1047 Ethylene Oxide, addresses all
instances of occupational exposure to ethylene oxide. The standard re-
tains the eight hour time weighted average (TWA) for occupational
exposure to ethylene oxide at one part per million (ppm) and adopts the
short term exposure limit (STEL) at five ppm as averaged over a 15
minute period. The section consists of 14 topics including: permissible
exposure limits: exposure monitoring: methods of compliance: respiratory
protection and personal protective equipment: emergency situations:
medical surveillance: communication of ETO hazards to employees: re-
cordkeeping: and observation of monitoring.

Additionally, the Federal standards include four appendices. which
address the following issues: Substance Safety Data Sheet for Ethylene
Oxide: Substance Technical Guidelines for Ethylene Oxide: Medical
Surveillance Guidelines for Ethylene Oxide: and Sampling and Analytical
Methods for Ethylene Oxide.

N.J.S.A. 34:6A-30 states, in part: . . . the Commissioner shall provide,
at the minimum. for the adoption of all applicable occupational health
and safety standards, amendments or changes adopted or recognized by
the Secretary under the authority of the Occupational Safety and Health
Act of 1970.™

This final Federal rule is an amendment as described above and is the
rule which the Division of Workplace Standards of the Department of
Labor proposes to adopt into the State regulations by reference. The
Department proposes to amend N.J.A.C. 12:100-4.2(a) and adopt the
Federal rule by reference.

It should be noted that paragraph (m) of 29 CFR 1910.1047 addresses
an effective date and start-up dates. These dates represent implementation
dates set by the United States Department of Labor for the protection
of employees in the private sector by private employers. The effective date
of this amendment for the State program and for public emplovers and
public employees will be the date the adoption notice of this amendment
is published in the New Jersey Register.

Social Impact
This proposed amendment will protect the health, safety and welfare
ol public employees handling ethylene oxide. There exists sufficient
documented scientific information that exposure at concentrations above
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the permissible exposure limits is associated with occupational disease and
ill-health symptoms.

Implementation of this amendment will reduce illness occurring among
public employees. The amendment will improve working conditions, re-
duce time lost because of exposure to ethylene oxide, and will enhance
the welfare and morale of public employees affected.

Economic Impact
Compliance with this proposed amendment will impose some increased
costs on public employers. However, the use of ethylene oxide by public
employees is not widespread. Its use in the public sector is almost ex-
clusively confined to hospitals, which use the ethylene oxide as a method
of sterilization lor medical equipment.

Regulatory Flexibility Statement
Since only public employers in the State of New Jersey will be affected
by the proposed amendment, the proposal does not impose any additional
reporting, recordkeeping or compliance requirements on small business.
Thus, a regulatory flexibility analysis is not required.

Full text of the proposal follows (additions indicated in boldface
thus: deletions indicated in brackets [thus]).

12:100-4.2 Adoption by reference

(2} The standards contained in 29 CFR 1910, General Industry
Standards with the amendments published in the Federal Register
through [December 31, 1987] April 6, 1988 with certain exceptions
noted in (b) and (c) below, are adopted uas occupational safety and
health standards and shall include:

1.-19. (No change.)

(b)-(¢) (No change.)

(b)
DIVISION OF WORKPLACE STANDARDS
Apparel Industry Registration System

Proposed New Rules: N.J.A.C. 12:21041

Authority: NJ.S.A. 34:1-20; 34:1A-3(e) and P.L. 1987, c.458.
Proposal Number; PRN 1988-315.
The agency proposal follows:

Summary

In 1987, the legislature drafted and passed legislation concerning the
apparel industry. This legislation (P.L. 1987, c.458), which was signed
into law in January, 1988, requires the Commissioner of Labor to estab-
lish a Special Task Force on the Apparel Industry to enforce the State
Labor laws in the apparel industry. The legislation further requires the
Commissioner to establish a registration system for employers in that
industry.

The proposed new rules are intended to help the Department identify
those individuals in the apparel industry who violate the State labor laws
and to ensure that apparel workers are not working in conditions which
violate the laws concerning wages and hours, wage payment, child labor,
unemployment and temporary disability insurance, and workers’' com-
pensation.

N.J.A.C. 12:210-1.1 sets forth the purpose and scope of the proposed
new rules. N.J.A.C. 12:210-1.2 is a definitions section.

N.J.A.C. 12:210-1.3 outlines the procedures established by the Depart-
ment for registering apparel industry manufacturers and contractors. The
section lists the information which must be submitted to the Department,
and the circumstances under which a certificate of registration will be
issued. The section also sets forth the registration fees and the renewal
periods.

N.J.A.C. 12:210-1.4 creates a special task force which shall be respon-
sible for enforcing all State labor laws which affect the apparel industry.

N.J.A.C. 12:210-1.5 lists the acts which constitute violations of the
subchapter, and sets forth the applicable penalties.

Social Impact
The proposed new rules will help to eliminate those apparel industry
manufacturers and contractors who violate labor laws, thus preventing
exploitation of garment workers. Additionally, the rules will protect those
manufacturers and contractors who abide by the rules from unfair com-
petition.
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Economic Impact

The proposed new rules will ensure that garment workers receive the
wages to which they are due pursuant to State laws. The rules will
mandate that all manufacturers and contractors pay the wages required
by law, and thus those individuals who are currently paying sub-standard
wages will be forced to increase their workers' salaries. In addition,
manufacturers and contractors will have to pay an annual registration
fee to the Department.

The Department will experience an increase in costs as a result of
having to create a task force and increasing the amount of apparel
industry inspections which will take place as a result of the proposed new
rule’s requirements. There will also be an increase in the administrative
functions of the Department. However, the Department expects these
additional costs to be covered by the legisiative appropriation alloted to
the Department pursuant to P.L. 1988, c.458.

Regulatory Flexibility Statement

The proposed new rules will impose some reporting, recordkeeping and
compliance requirements upon manufacturers and contractors in the
apparel industry, some of whom will be small businesses. It is not poss-
ible, at this time, to determine the number of small businesses to which
the rules will apply, as these manufacturers and contractors are not yet
registered with the Department. However, the Department is statutorily
mandated to apply these requirements to all apparel industry manufac-
turers and contractors, as it has been determined by the legislature that
this is the only effective way to eliminate those segments of the apparel
industry that willfully violate State labor laws.

Full text of the proposed new rules follows.

CHAPTER 210
APPAREL INDUSTRY REGISTRATION SYSTEM

SUBCHAPTER 1. GENERAL REQUIREMENTS

12:210-1.1 Purpose and scope

(a) The purpose of this subchapter is to establish a registration
system which requires apparel industry manufacturers and contrac-
tors to register with the Department as a condition of doing business
in the State.

(b) This subchapter is applicable to all New Jersey apparel indus-
try manufacturers and contractors.

12:210-1.2  Definitions

The following words and terms, when used in this subchapter, shall
have the following meanings unless the context clearly indicates
otherwise.

“Apparel industry” means the making, cutting, sewing, finishing,
assembling, pressing or otherwise producing of apparel, designed or
intended to be worn by any individual and sold or offered for sale
for that purpose, but does not include cleaning, pressing, or tailoring
services performed upon apparel sold or offered for sale at retail.

“Commissioner” means the Commissioner of Labor.

“Contractor’™ means any person who contracts to perform in this
State the cutting, sewing, finishing, assembling, pressing or otherwise
producing of any apparel, or a section or component of apparel,
designed or intended to be worn by any individual and sold or offered
for sale, except at retail, for that purpose. The definition of contractor
is for the purpose of this subchapter only, and shall not affect the
classification of an individual as an independent contractor pursuant
to the Unemployment Compensation Law.

“Department’ means the New Jersey Department of Labor.

“Manufacturer” means any person who contracts with a contrac-
tor to perform in this State the cutting, sewing, finishing, assembling,
pressing or producing of any apparel, or a section or component of
apparel, designed or intended to be worn by any individual and sold
or offered for sale, except at retail, for that purpose, or who cuts,
sews, finishes, assembles, presses or otherwise produces in this State
any apparel, or a section or component of apparel, designed or
intended to be worn by any individual and sold or offered for sale,
except at retail, for that purpose.

“Production employee’ means any person who directly performs
the cutting, sewing, finishing, assembling, pressing or otherwise
producing of any apparel, or a section or component of apparel,
designed or intended to be worn by any individual and sold or offered
for sale, except at retail, for that purpose.
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12:210-1.3 Registration; issuance of certificate

(a) Prior to engaging in the apparel industry business in this State,
a manufacturer or contractor shall register with the Department by
completing a form prescribed by the Commissioner.

(b) The registration form shall contain, but not be limited to, the
following information for all manufacturers and contractors:

1. The structure of the business, that is, sole proprietorship, part-
nership or corporation;

2. The name and principal business address in the State:

3. The tax identification number; and

4. If the registrant is a contractor, whether the registrant subcon-
tracts the cutting or sewing of apparel or its sections or components.

(c) Divisions, subsidiary corporations or related companies may
be named and included under one omnibus registration.

(d) The Commissioner shall issue a certificate of registration upon
receipt of the following:

1. The registrant’s completed registration form:

2. Documentation that the registrant has workers’ compensation
coverage for his or her production employees working in the State:
and

3. Payment of one of the following to the Division of Workplace
Standards:

i. The initial registration fee of $100.00: or

it. The annual renewal registration fee of $50.00.

(e) Manufacturers or contractors in existence prior to or on July
1, 1988 shall file the initial registration by July 1, 1988. The regis-
tration shall be valid until January 15, 1989.

(f) New manufacturers or contractors shall file the initial regis-
tration upon the commencement of business in the apparel industry
in this State. The registration shall be valid until January !5 of the
following year.

(g) The certificate of registration shall be renewed by January 15
of each year.

12:210-1.4 Special task force

(a) The Commissioner shall establish a special task force, com-
prised of Departmental personnel, to enforce all State labor laws
which affect the apparel industry.

(b) The task force shall have the power to:

1. Inspect manufacturers and contractors, with respect to their
production employees, for compliance with:

1. The registration requirements of N.J.A.C. 12:210-1.3;

il. State wage and hour, unemployment compensation. temporary
disability, workers’ compensation, child labor and industrial home-
work laws; and

iii. All orders and assessments of civil penalties by the Com-
missioner;

2. Investigate and conduct inspections of a manufacturers’ or con-
tractors’ locations, books, records and premises to ensure compliance
with this subchapter: and

3. Take any action necessary to implement the provisions of this
subchapter.

(c) The task force members shall receive special training with
regard to the State labor laws to enable them to enforce the
provisions of this subchapter.

(d) The task force shall issue a report on its activities to the labor
and appropriation committees of the legislature.

12:210-1.5 Violations; penalties

(a) The following acts constitute violations of this subchapter:

1. Failure to comply with the registration requirements pursuant
to NJA.C. 12:210-1.3;

2. Performing services or representing oneself as being registered
to perform apparel industry services without holding a valid regis-
tration;

3. Contracting for the performance of an apparel industry service
with a manufacturer or contractor who is known to have failed to
register, renew its registration, or whose registration has been re-
voked; and

4. Failure to comply, for the second time in three years, with an
order of the Commissioner concerning registration compliance.

(b) The following civil penalties may be imposed by the Com-
missioner for committing the violations in (a)! through 4 above:
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I. A fine of up to $1,000 for an initial violation;

2. A fine of up to $2,000 for each subsequent violation.

i. Penalties shall be payable to the Division of Workplace Stan-
dards.

3. An intentional failure to comply with the registration require-
ments shall be a crime of the fourth degree.

(¢) If a manufacturer or contractor fails to comply with an order
by the Commissioner to register or renew registration, the Com-
missioner may obtain an injunction prohibiting the manufacturer or
contractor from conducting business.

(d) If a manufacturer or contractor is found guilty, after a hearing
held pursuant to the Administrative Procedure Act, N.J.S.A.
52:14B-1 et seq. and the Uniform Administrative Procedure Rules,
NJ.A.C. L1, of two violations of the same provision of this
subchapter in three years, the Commissioner may suspend the regis-
tration of any such manufacturer or contractor for a period ranging
from 30 days to one year.

(e) Any manufacturer or contractor who contracts, for the second
time in three years, with a manufacturer or contractor who is known
to have failed to comply with the registration requirements in
N.J.A.C. 12:210-1.3, shall be liable to pay any civil penalty assessed
against the known violator, if such violator has not paid the penalty.

COMMERCE, ENERGY AND
ECONOMIC DEVELOPMENT

(a)
URBAN ENTERPRISE ZONE AUTHORITY
Urban Enterprise Zone Program
Proposed New Rules: N.J.A.C. 12A:120-1

Authorized By: Borden R. Putnam, Chairman, Urban Enterprise
Zone Authority.
Authority: N.J.S.A. 52:27H-60 et seq., specifically 52:27H-65.
Proposal Number: PRN 1988-317.
A public hearing concerning this proposal will be held on:
July 18, 1988 at 10:00 A.M.
Conference Room B219
Department of Commerce, Energy
and Economic Development
20 West State Streel
Trenton, New Jersey 08625
Submit written comments by July 20, 1988 to:
Bernard J. McBride
Administrative Practice Officer
Department of Commerce, Energy
and Economic Development
20 West State Street
Trenton, New Jersey 08625

The agency proposal follows:

Summary

New rules are being proposed to implement policy and definitional
changes in the Urban Enterprise Zone Program (N.J.S.A. 52:27H-60).
These rules are promulgated by the New Jersey Urban Enterprise
Authority, which is given the responsibility of implementing and over-
seeing the program. The purpose of these rules is to encourage economic
development in certain areas of specifically designated municipalities in
the State. Additionally, these proposed rules will improve the ability of
zones to attract additional business enterprises for the zone. Some key
provisions of these proposed rules include:

1. The definition of a “‘qualified business™ (see N.J.A.C. [2A:120-1.2);
and

2. Good faith waiver provisions applicable to qualified business unable
to meet certain requirements to receive zone business benefits (see

N.J.A.C. 12A:120-1.5).

Social Impact
The social impact of this program and the amended policy will be
positive in the sense that additional employment opportunities will be-
come available for residents of the municipalities in which a zone is

(CITE 20 NJ.R. 1336)

PROPOSALS

located and for the residents of the zone. Additionally, zone munici-
palities will be better able to attract business to the zone because of
additional flexibility in these proposed rules.

Economic Impact

The economic impact of this program and the amended policy should
impact on the State in a positive manner by providing enhanced economic
development opportunities for economically distressed municipalities.
These opportunities should result in sounder economic development
within these municipalities as well as broadening and strengthening the
tax base of these municipalities. The State will incur certain administrative
costs as well as a loss of revenue generated from State sales tax. Certain
amounts of State sales tax generated from sales within the zone are set
aside for purposes of providing funds for certain service improvements
in the zone.

Regulatory Flexibility Statement

These proposed rules will affect only those small businesses that choose
to apply for benefits under the Urban Enterprise Zone Program. If a
defined small business were to apply for benefits under this program, the
burden as to paperwork would be no different than those of any other
business in this program. The compliance requirements imposed by this
proposal must be applied uniformly to all businesses applying for benefits
to enable the Urban Enterprise Zone Authority to effectively implement
the Act.

CHAPTER 120
URBAN ENTERPRISE ZONE AUTHORITY

SUBCHAPTER |. URBAN ENTERPRISE ZONE PROGRAM

12A:120-1.1 Applicability and scope

(a) The rules in this subchapter are promulgated by the Urban
Enterprise’ Zone Authority (UEZA) to implement N.J.S.A.
52:27H-60 (P.L. 1983, ch. 303), the New Jersey Urban Enterprise
Zones Act.

(b) The Act provides for the establishment of an UEZA which is
to designate certain areas of the State as Urban Enterprise Zones
(UEZ). The Act also provides that the UEZA provide continuing
review of the implementation of the Act and report annually to the
Governor and the Legislature on the effectiveness of UEZ’s in ad-
dressing the conditions cited in the Act, including any recommen-
dations for legislation to improve the effectiveness of operation of
the UEZ’s.

(c) Applications and questions concerning UEZ’s should be
directed to:

Urban Enterprise Program

New Jersey Department of Commerce, Energy,
and Economic Development

20 West State Street

Trenton, New Jersey 08625

12A:120-1.2 Definitions

The following words and terms, when used in this subchapter, shall
have the following meanings unless the context clearly indicates
otherwise:

“Act” means the New Jersey Urban Enterprise Zones Act, P.L.
1983, ch. 303 (N.J.S.A. 52:27H-60).

“Administrator’” means the administrator of the Urban Enterprise
Program in the Department of Commerce, Energy, and Economic
Development.

“Authority” or “UEZA” means the New Jersey Urban Enterprise
Zone Authority,

“Enterprise Zone” or ‘“Zone” means an urban enterprise zone
designated by the New Jersey Urban Enterprise Zone Authority
pursuant to the Act.

“Qualified business” means any entity authorized to do business
in the State of New Jersey which at the time of designation as an
enterprise zone is engaged in the active conduct of a trade or business
in that zone, and for which at least 25% of its full-time employees,
newly hired during the two years after issuance of the business’
certificate of occupancy to work at a business location in the zone,
meet one or more of the following criteria:

. Resident within the zone or within the municipality which the
zone is located; or
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2. Unemployed for at least a year prior to being hired and residing
in New Jersey, or recipients of New Jersey public assistance programs
for at least one year prior to being hired; or

3. Determined to be economically disadvantaged pursuant to the
Jobs Training Partnership Act, Pub. L. 97-300 (29 U.S.C. 1501 et
seq.).

“Qualifying municipality" means any municipality in which there
was. in the last full calendar year immediately preceding the year in
which application for enterprise zone designation is submiited
pursuant to section 14 of the Act, an annual average of at Jeast 2,000
unemployed persons, and in which the average annual unemployment
rate for that year exceeded the State average annual unemployment
rate; except that a municipality which qualifies for State aid pursuant
to P.L. 1978, ¢. 14 (N.J.S.A. 52:27D-178 et seq.) shall qualify if its
municipal average unemployment rate for that year exceeds the State
average annual unemployment rate. The annual average of un-
employed persons and the average annual unemployment rates shall
be estimated for the relevant calendar year by the Office of Labor
Statistics, Division of Planning and Research of the State Depart-
ment of Labor.

“Zone development corporation” means a nonprofit corporation
or association created by the governing body of a qualifying munici-
pality to formulate and propose a preliminary zone development plan
pursuant to section 9 of the Act.

“Zone development plan™ means a plan adopted by the governing
body of a qualifying municipality for the development of an
enterprise zone therein, and for the direction and coordination of
activities of the municipality, zone businesses and community or-
ganizations within the enterprise zone toward the economic better-
ment of the residents of the zone and the municipality.

**Zone neighborhood association’ means a corporation or associa-
tion of persons who either are residents of, or have their principal
place of employment in, a municipality in which an enterprise zone
has been designated pursuant to the Act; which is organized under
the provisions of Title 15 of the Revised Statues; and which has for
its principal purpose the encouragement and support of community
activities within, or on behalf of, the zone so as to:

1. Stimulate economic activity;

2. Increase or preserve residential amenities:

3. Otherwise encourage community cooperation in achieving the
goals of the zone development plan.

12A:120-1.3 Application for zone business benefits

Any business which desires to receive zone business benefits shall
forward to the administrator a letter specifying the benefits which
it wants to receive, a letter of endorsement from the municipality for
the business to receive the benefits, a certification that the business
is located in the zone, and any other additional information requested
by the administrator.

12A:120-1.4 Time for application for zone business benefits

A business may apply for zone business benefits at any time after
the business to be located in the zone agrees with the administrator
or his or her designee to provide an increase in permanent full-time
employment in the zone.

12A:120-1.5 Zone business benefits eligibility

(a) Qualified businesses within a zone shall be eligible to receive
all benefits provided for under the Act as approved by the UEZA
for the specific zone.

(b) The UEZA in determining whether a business is to have a
status as a qualified business shall:

1. Review data compiled by the United States and New Jersey
Department of Labor and private industry councils created under the
Federal Job Training Partnership Act, and any other relevant
sources, which bears on the availability to the business, in the area
in which it is or will be located, of potential employees who meet
lcriteria set forth in N.J.S.A. 52:27H-62 (c)(1), (2), or (3); and

2. At the time the business applies for qualified business desig-
‘nation under N.J.S.A. 52:27H-62(c), review the business’ employee
‘turnover experience for the two years preceding its application and
estimate the number of new positions to be created by the busi-
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ness during the two years after the date of its zone certificate of
occupancy.

12A:120-1.6 Good faith waiver

(a) If the UEZA determines that an applicant for qualified busi-
ness status or a previously qualified business in unable in good faith
to meet the definition of qualified business (see N.J.A.C.
12A:120-1.2) because of an insufficient number of persons satisfying
the criteria of N.J.S.A. 52:27H-62 (¢) (1), (2), and (3), and the work-
force requirements of the business are available within the business’s
geographical area, the UEZA in its discretion may reduce the require-
ment below 25 percent for that business conditioned upon the agree-
ment of the business to implement any one or more of the following
actions:

1. Sponsor and fund development and training programs in high
schools, vocational or technical schools, or continuing education
facilities which serve the zone city and which primarily develop basic
or entry level job skills:

2. Provide summer or part-time jobs for zone city high school
students or graduates:;

3. Provide summer internships for zone city students attending
post-secondary, vocational, or technical educational institutions;

4. Design and implement skills training programs in zone cities.
These programs shall include but are not limited to:

1. Secretarial skills;

it. Computer skills;

iii. Financial administration and analysis skills;

iv. Management skills; and

v. Other vocational skills;

5. Participate in and fund State and federally sponsored job train-
ing programs in zone cities. These programs shall include but are
not limited to:

i. The New Jersey Department of Labor's Customized Training
Program;

ti. The Jobs Training Partnersip Act, Pub.L. 97-300 (29 US.C. &
1501 et seq.): or

ili. Any other job training program recognized by the UEZA,;

6. Sponsor and fund any such programs as may be designated by
the UEZA.

(b) Indetermining the extent that a zone business shall be required
to implement, sponsor, or fund any of the activities set forth under
(a) above, the UEZA shall take into account the business’s size as
reflected in the number of employees normally, seasonally and cur-
rently employed by the business.

(c) A business which is required by the UEZA to implement one
or more of the actions enumerated in (a) above, in lieu of some
portion of the 25 percent requirement of N.J.A.C, 12A:120-1.2 shall:

i. Remain subject to those specified requirements for a period of
not less than five years, or such other period of time as may be
established by the UEZA in order to fulfill the goals of the Act; and

ii. Consistent with federal and state law, agree to grant a
preference in hiring persons participating in the activities as specified
in this section.

TREASURY-TAXATION
(a)

DIVISION OF TAXATION

Local Property Tax

Farmiand Assessment Act: Woodlands
Proposed New Rule: N.J.A.C. 18:15-2.15

Authorized By: John R. Baldwin, Director, Division of Taxation.
Authority: NJ.S.A. 54:4-23.1 and 54:4-23.21.
Proposal Number: PRN 1988-310.
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Submit comments by July 20, 1988 to:
Nicholas Catalano
Chief Tax Counselor
Division of Taxation
50 Barrack Street
CN 269
Trenton, NJ 08646

The agency proposal follows:

Summary

This new rule is being proposed to provide for an extension of time
for farmland assessment applicants to comply with the additional con-
ditions imposed on certain woodland owners under N.J.S.A. 54:4-23.3
(P.L. 1986, c.201). An affected woodland owner filing an application in
a timely manner in the 1988 pretax year for assessment of land during
the 1989 tax year under the provisions of the Farmland Assessment Act
of 1964 shall have until March [, (989 to meet the additional conditions
required of such owners.

Social Impact

The proposed new rule will provide sufficient time for affected wood-
land owners to comply with the additional conditions imposed under
N.J.S.A. 54:4-23.3 (P.L. 1986, c.201). Because of the limited number of
approved foresters available to prepare a woodland management plan and
certify compliance with a plan as set forth in N.J.A.C. 18:15-2.7, farmland
assessment status for many owners could be jeopardized through no fault
of their own. It is anticipated that between 3,000 and 4,000 owners of
woodland will require the services of less than 35 foresters approved by
the Department of Environmental Protection to prepare and certify a
woodland management plan.

Economic Impact
The proposed new rule will not require any expenditure by local or
State government. Adoption of the new rule could save affected woodland
owners from losing farmland assessment status and the preferential tax
treatment afforded to such owners under the Farmland Assessment Act
of 1964.

Regulatory Flexibility Statement

The proposed new rule will afford sufficient time to an anticipated
3,000 to 4,000 woodland owners to file and comply with the requirements
as set forth in N.J.A.C. 18:15-2.7. The general timber and wood product
industries in this State could be adversely affected if farmland assessment
status is lost on woodlands which provide locally accessible raw materials
and products to the timber industry and general public. Satisfactory
compliance with these conditions will result in substantial tax savings to
a landowner since local property taxes will be based on such value the
land has in agricultural use rather than its highest and best use. Consult-
ing forestry firms are anticipating considerable increases in requests for
their services since affected woodland owners will be required to file a
woodland management plan with their application for farmland
assessment and annually obtain certification of compliance with the filed
plan from the foresters approved by the Department of Environmental
Protection. Although owners of woodland will incur a cost to obtain the
services of an approved forester, the cost is minimal when compared with
the local property tax savings resulting from an assessment placed on the
woodland property in accordance with its agricultural use value rather
than the property’s true value. Typically, a plan will be developed for
a period of time not less than 10 years. The cost for most plans will range
from $200.00 to $1,500. Annual costs for review and an approved for-
ester’s certification of compliance are expected to range from $50.00 to
$500.00 for most landowners. Generally, costs incurred by owners of
woodland for professional forestry services will be more than offset by
the increases that will accrue in the value and quality of woodland yieids
attributable to improved forestry practices. Such increases will enhance
the general timber and wood products industries in this State.

Environmental Impact

The extension of time to March 1, 1989, provided under this proposed
new rule, will afford sufficient time to woodland owners to submit the
additional information as set forth in N.J.A.C. 18:15-2.7 and therefore
maintain farmland assessment status. Land qualified for farmland
assessment provides a mix of benefits, including preservation of open
space, promoting wildlife, improving soil capabilities and maintenance
of water quality.

Full text of the proposed new rule follows.

(CITE 20 N.J.R. 1338)

PROPOSALS

18:15-2.15 Transition rule initiating filing time for beginning of
application or new conditions on woodland owners
An owner of woodland filing an application for farmland
assessment (Form FA-1) in 1988 for valuation, assessment and taxa-
tion -of land in accordance with the provisions of the Farmland
Assessment Act of 1964 during the 1989 tax year, but not fulfilling
the additional conditions imposed on affected woodland owners as
set forth in N.J.A.C. 18:15-2.7, shall be granted an extension of time
to fulfill such conditions by filing the required additional information
with the tax assessor and the Commissioner of the Department of
Environmental Protection no later than March [, 1989. The extension
of time shall not relieve an applicant seeking farmland assessment
qualification of his land in 1989 from submitting an application for
farmland assessment (Form FA-1) in a timely manner during the
1988 pretax year.

OTHER AGENCIES
(a)

NEW JERSEY TURNPIKE AUTHORITY
New Jersey Turnpike Authority Rules

Proposed Readoption: N.J.A.C. 19:9

Authorized By: New Jersey Turnpike Authority,
Frank B. Holman, Executive Director.

Authority: N.J.S.A. 27:23-1, 27:23-29.

Proposal Number: PRN 1988-312.

Submit comments by July 20, 1988 to:
Frank B. Holman, Executive Director
New Jersey Turnpike Authority
New Brunswick, New Jersey 08903

The agency proposal follows:

Summary

Under the provisions of Executive Order No. 66(1978), N.J.A.C. 19:9
is scheduled to expire on July 13, 1988. These rules were originally filed
and became effective prior to December 3, 1963. The New Jersey Turn-
pike Authority, pursuant to the authority of N.J.S.A. 27:23-1 and
27:23-29, proposes to readopt these subchapters without change.

The rules augment the provisions of N.J.S.A. 27:23-2, the enabling
legislation of the New Jersey Turnpike Authority, which specifically
empowers the Turnpike Authority to construct, operate, maintain, and
repair modern express highways, and to issue revenue bonds, payable
solely from tolls, other revenues and proceeds of such bonds to finance
such projects.

N.J.A.C. 19:9 consists of five subchapters. Subchapter | relates to the
control of traffic on the New Jersey Turnpike, including speed limits,
limitation on the use of the Turnpike, transportation of hazardous ma-
terials and payment of tolls. Subchapter 2 deals with the Turnpike
Authority’s procedures for purchasing and contracting. Subchapter 3 sets
the rates for towing disabled vehicles on the Turnpike project. Subchapter
4 concerns the inspection of Turnpike Authority records and sets the fees
for such records, including documents, slides, photographs, bid docu-
ments and New Jersey State Police reports. Subchapter § relates to the
pre-employment screening standards for applicants for employment with
the Turnpike Authority.

Since July 13, 1983, a number of sections of N.J.A.C. 19:9 have been
amended. Car carriers are permitted to be 65 feet in length and have a
seven-foot overhang; three feet in front and four feet in rear. A semi-
trailer shall be 48 feet in length when in a tractor-semitrailer combination.
In deference to Division of Motor Vehicles standards, the Authority
deleted red rejection stickers as a reason to prohibit vehicles from using
the Turnpike. The Authority now requires its prospective bidders to
submit its pre-qualifications at least 21 calendar days prior to bid opening
of a specific contract. The Authority also codified its Purchasing Depart-
ment bid requirements, including procedures for submission of bids,
award of contracts, joint contracts with State purchasing departments and
other related topics. Commercial motor vehicle operators must keep very
specific records regarding their hours of work, rest periods and mileage
driven. New Jersey State Police records may be requested either by mail
or in person. The cost when requested in person is $1.00.
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These rules which are proposed for readoption have provided an effi-
cient and effective mechanism for the regulation of the safe and efficient
use of the New Jersey Turnpike by all those who travel on it and who
are situated near it. The rules have also provided an effective means for
the proper administration of the New Jersey Turnpike Authority so as
to fulfill the command of the Turnpike Authority’s enabling legislation.

Social Impact

The rules proposed for readoption are essential to ensure the continued
safe and efficient use and operation of the New Jersey Turnpike and the
effective maintenance and administration of the New Jersey Turnpike
Authority, which purposes are mandated by the enabling legislation of
the Turnpike Authority, N.J.S.A. 27:23. These rules have enabled the
construction and operation of a modern express highway embodying
every known safety device, and the collection of tolls necessary for the
administration of the Turnpike Authority and to meet the Turnpike
Authority's bonding indebtedness.

Economic Impact

The only way that the New Jersey Turnpike Authority can meet the
financial obligations created in fulfillment of the legislative mandate of
N.J.S.A. 27:23-1, to construct, operate, maintain and repair a modern
express highway, is through the collection of tolis for the use of its
roadway. Pursuant to N.J.S.A. 27:23-2, Turnpike Revenue bonds do not
constitute a debt nor a pledge of the faith and credit of the State of New
Jersey, nor does the State contribute funds to the Turnpike Authority.
Thus, the New Jersey Turnpike Authority must generate its own funds
to meet its own financial obligations, including its bonding indebtedness.
Tolls are set by the New Jersey Turnpike Authority Commissioners, upon
consideration of the Turnpike Authority’s financial needs, and must be
approved by the Governor of the State of New Jersey in order to become
effective.

The fees required by these rules are incidental to the services provided.
The fees do not constitute a source of revenue for the New Jersey Turn-
pike Authority.

Any expenses incurred as a result of these rules are vital if the New
Jersey Turnpike Authority is to meet the above-enumerated goals of its
enabling legislation.

Regulatory Flexibility Statement

The readoption of the Turnptke Authority’s rules will have a nominal
effect on small businesses operating in New Jersey. Since the New Jersey
Turnpike Authority is compelled to publicly bid for all goods and services
above the sum of $8,400, in accordance with N.J.S.A. 27:23-6.1, the rules
must be applied to all businesses on an equal basis. The New Jersey
Turnpike Authority, in accordance with N.J.S.A. 52:14B-1, has adopted
a policy of assuring set-aside of a portion of its purchasing and contract-
ing requirements to benefit small businesses. Thus, the readoption of the
Turnpike Authority’s rules would have no adverse effect whatsoever
regarding vendors who are classified as small businesses within the intent
and meaning of the Regulatory Flexibility Act. Furthermore, these rules
do not impose any recordkeeping or compliance requirements on small
businesses as defined by the Regulatory Flexibility Act. The rules have
been in effect since the opening of the New Jersey Turnpike in 1951 and,
historically, there has been no indication of any adverse effect on smali
businesses. These rules are generally organizational and technical rather
than substantive, and must be uniformly applied to all segments of the
business community. The rules regarding the control of traffic must be
uniformly applied for the protection of the traveling public, and thus will
contribute to the expediency of the transportation of goods and services
for all segments of the business community.

Full text of the proposed readoption may be found in the New
Jersey Administrative Code at NJ.A.C. 19:9.

(a)
ELECTION LAW ENFORCEMENT COMMISSION
Public Financing of Primary Election for Governor
Proposed Amendments: N.J.A.C, 19:25-16.4, 16.5,

16.6, 16.10, 16.11, 16.14, 16.18, 16.20, 16.27 and
16.33.

Authorized By: Frederick M. Herrmann, Ph.D., Executive
Director, Election Law Enforcement Commission.
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Authority: N.J.S.A. 19:44A-38.
Proposal Number: PRN 1988-311.
A public hearing concerning this proposal will be conducted on:
July 19, 1988 at 10:00 A.M.
State House Annex, Room 334
Trenton, New Jersey

Submit written comments by July 20, 1988 to:
Gregory E. Nagy, Esq., Legal Director
Election Law Enforcement Commission
28 West State Street, Suite 1215
Trenton, New Jersey 08608

The agency proposal follows:

Summary

The New Jersey Election Law Enforcement Commission (Commission)
proposes to amend its rules concerning the public financing of primary
election candidates for Governor, N.J.A.C. 19:25-16. These amendments
are derived from the Commission’s experience in administering past pro-
grams and from past advisory opinions issued by the Commission. The
specific proposed changes are as follows:

1. NJ.A.C. 19:25-16.4 (Designation of principal campaign committee)
has been combined in the proposal with N.J.A.C. 19:25-16.5(a) concern-
ing the appointment of treasurers and depositories. No substantive
change has been proposed.

2. N.JLA.C.19:25-16.5 has been retitled “Pre-candidacy activity™ in the
proposal. Individuals, or committees on their behalf, conducting pre-
candidacy fund raising or spending (that is, “testing the waters™) will be
required to file with the Commission within 10 days after receipt of funds
for such activity a statement identifying the name, address and account
number of the bank account established for that purpose. Also, an indi-
vidual conducting pre-candidacy activity, or a committee in his or her
behalf. will be required to file with the Commission quarterly reports of
moneys received and expended for pre-candidacy activity (“testing the
waters”).

3. NJ.A.C. 19:25-16.6(c) (Contribution limits; applicability) has been
amended in regard to contributions received from minors (under 18 years
of age). Such contributions will be attributed to the parents or guardian
of the minor contributor for purposes of determining compliance with
the $800.00 contribution limit. The Commission believes that minors
under 18 years old, who cannot vote, should not be permitted to make
contributions because of the probability that the decision to contribute
may be influenced by the parents or guardian and not be made indepen-
dently.

4. The proposed amendment to N.J.A.C. 19:25-16.10(c) (Who may or
may not contribute; generally) establishes specific standards for determin-
ing affiliation status among corporate contributors or among labor
organization contributors. The existing text establishes the ‘“‘degree of
control or common ownership™ as the standard for determining when
corporations are affiliated. This amendment provides that corporations
shall be considered affiliated when a majority of the directors of both
corporations are the same, or when one corporation owns the majority
of the stock of others. This provision is sometimes referred to as ‘“anti-
proliferation™ because it is intended to prevent several corporations from
each making contributions which in the aggregate exceed the $800.00
contribution limit when those corporations are affiliated to each other.
In regard to labor organizations, the proposed standards for determining
affiliation status are if one labor organization has legal authority to seize
or encumber dues or assets of another, or the leadership of one labor
organization is identical to the leadership of another.

5. A new NJ.A.C. 19:25-16.11(a) is proposed (Contributions eligible
for match: generally) to the effect that a contribution will not be matched
unless it was deposited and received in a pre-candidacy or ‘“testing the
waters” account, or was received by a person who was a candidate in
the primary election for the office of Governor. The Commission’s inten-
tion is to exclude from matching fund eligibility any contribution received
by a candidate at the time when that candidate was seeking an elective
office other than Governor.

6. A new NJ.A.C. 19:25-16.11(e) is proposed requiring that contribu-
tions received from a corporation or labor organization must be accom-
panied by a certification that the “anti-proliferation” standards proposed
in N.J.A.C. 19:25-16.10 have been observed.

7. A new NJ.A.C. 19:25-16.11(f) is proposed permitting the matching
of contributions received from persons or entities who are also contribut-
ing to bona fide continuing political committees with at least 15 contribut-
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ing members, which continuing political committees in turn are making
contributions eligible for match to the same gubernatorial candidate.
Therefore, a member of such an organization may contribute up to the
maximum contribution of $800.00 to a gubernatorial candidate notwith-
standing the fact that the organization to which that member belongs
has also contributed a full maximum $800.00 contribution to the same
candidate.

8. The proposed amendment to N.J.A.C. 19:25-16.14 (Limitation on
contributions eligible for match) establishes the purchase price of a ticket
to a fund raising event or lottery ticket as the amount of the contribution
cligible for match, and establishes an additional requirement that tickets
for such events or lotteries and their promotional material must state that
the price represents a contr’bution to the candidate conducting the event
or lottery. The existing rule requires the Commission to determine the
fair market value of any entertainment event or lottery conducted by a
gubernatorial candidate. Only the difference between the purchase price
and the fair market value, under the existing rule, can be treated as eligible
for matching public funds. The Commission believes that tickets for
entertainment events and lotteries present substantial valuation problems
beyond the ability of the Commission to establish in the short time frame
of a matching fund application for a gubernatorial candidacy. Further,
the Commission is persuaded that the current rule is overly complex and
difficult for candidates or the Commission to apply. The proposed
amendment would be predicated on the reasonable assumption that any
contributor purchasing a ticket to a fund raising event or a lottery
sponsored by a candidate or committee is doing so as an expression of
political support, and not for the value of attending the event or partici-
pating in the lottery.

9. A proposed new N.J A.C. 19:25-16.14(e) (Matching of funds) re-
quires that statements submitted by candidates concerning applications
for public funds cannot be handwritten.

10. Proposed new N.J.A.C. 19:25-16.20(b) and (c) (Special account for
public funds) require campaign treasurers of candidates receiving public
funds to file with the Commission reports identifying disbursements made
out of any public fund account established for the candidate’s campaign.
This reporting obligation begins on the fourth Monday following January
I in a gubernatorial election year, or as soon as the account is established
thereafter, and subsequent reports must be filed on every other Monday
thereafter until the public fund account is closed. The reports must
identify each disbursement made from the public fund account and must
give a complete statement of the purpose of the expenditure, indicating
which permitted use of public funds is applicable; see N.J.A.C.
19:25-16.25 setting forth the specific purposes for which public funds may
be used. Failure to file complete or timely reports, or failure to expend
public funds in compliance with statutory and regulatory requirements
shall result in immediate cessation of further public fund deposits by the
Commission.

I1. The proposed amendment to N.J.A.C. 19:25-16.27 (Expenses not
subject to expenditure limits) provides that expenses incurred for an
election night celebration or event pursuant to proposed N.J.A.C.
19:25-16.33(c) shall not be subject to the overall expenditure limit on
candidates receiving public funds. The Commission believes that expenses
for election night events are a traditional part of the campaign process
and are not intended to be part of the overall campaign expenditure limit
provided in N.J.S.A. 19:44A-7, particularly because they generally are
conducted after the close of the polis.

[2. Proposed new N.J.A.C. 19:25-16.33(b) (Repayment of public of
other funds) provides that a publicly funded candidate cannot incur new
debt or make expenditures after the date of the election other than to
satisfy preexisting campaign obligations or to pay the reasonable and
necessary costs of closing the campaign. This proposed rule is intended
to protect the interest of the State in the return to the State of any
unexpended balance remaining in the account of a publicly financed
candidate; see N.J.S.A. 19:44A-35(c). A publicly financed candidate is
therefore prohibited from using any remaining balance for expenses not
strictly related to campaign activity, or closing of the campaign account.

13. Proposed new N.J.A.C. 19:25-16.33(c) provides that an election
night celebration conducted on the date of the primary election is a
permissible campaign expenditure.

Social Impact
The proposed amendments will affect gubernatorial candidates and
their campaign treasurers in primary elections. However, the Commission
does not believe that these proposals affect the public at large. The
proposals are intended to enhance the Commission’s ability to administer
the statutory requirements of the public funding program, particularly

(CITE 20 N.J.R. 1340)
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the requirements that public funds awarded to gubernatorial candidates
must be spent for purposes specifically enumerated in the statute. Also,
the Commission believes that gubernatorial campaign reporting will be
enhanced by requiring prospective candidates to identify their bank ac-
counts, and further requiring quarterly reporting of money received and
expended by such prospective candidates, or by committees on their
behalf. In the absence of such a proposal, the Commission is concerned
that substantial funds could be raised without any public disclosure.

Economic Impact

The Commission believes that the proposed amendments will have only
a nomina!l economic impact on prospective and actual candidates for
governor in a primary election. New minimal filing responsibilities are
imposed upon prospective candidates, and enhanced filing responsibilities
are imposed upon actual candidates who are receiving public funds. The
Commission believes that the public benefits from these additional re-
quirements far outweigh any nominal economic cost to prospective or
actual candidates. Further, the Commission believes its proposed amend-
ment requiring publicly funded candidates to avoid new debt after the
date of the election and limiting expenditures to preexisting outstanding
campaign obligations or reasonable and necessary closing costs will in-
crease the amount of funds ultimately remaining as unexpended and
returned to the State at the close of the campaign.

Regulatory Flexibility Statement

The proposed amendments affect the campaign financing of
gubernatorial candidates in a primary election, and as such do not impose
reporting, recordkeeping or other compliance requirements on small busi-
nesses other than those imposed on any entity making a contribution to
a gubernatorial candidate. Such requirements must be applied uniformly
to all contributing entities to enable the Commission to administer the
statutory requirements of the public funding program.

Full text of the proposal follows (additions indicated in boldface
thus; deletions indicated in brackets [thus]).

[19:25-16.4 Designation of principal campaign committee]

[Upon becoming a candidate, each candidate, whether publicly
declared or not, shall designate to the commission the name and
address of his or her principal campaign committee for the primary
election, the name and address of his or her campaign treasurer and
the name, address and number of his depository bank account. As
to certification of compliance with contribution limitations, see
N.JLA.C. 19:25-16.12.]

19:25-16.4 Appointment of treasurers and depositories

(a) Each candidate in a primary election, whether or not publicly
declared and whether or not intending to participate in public funding,
shall:

1. Designate the name and address of his or her principal campaign
committee for the primary election;

2. Appoint a campaign treasurer;

3. Designate a depository bank account; and

4. Notify the commission pursuant to N.J.A.C. 19:25-5.2 (Appoint-
ment by candidates) of such appointment and designation no later than
the 10th day after receipt of any contribution or after incurring or
making any expenditure, whichever comes first.

19:25-16.5 [Appointment of treasurers and depositories] Pre-
candidacy activity

[(a) Each candidate in a primary election, whether or not publi-
cally declared and whether or not intending to participate in public
funding, must appoint a campaign treasurer and designate a deposi-
tory bank account and must notify the commission pursuant to
NJ.A.C. 19:25-5.2 (Appointment by candidates) of such appoint-
ment and designation no later than the tenth day after receipt of any
contribution or incurring or making any expenditure, whichever
comes first.]

[(b)] (a) All funds received by an individual, or a committee in
his or her behalf, solely for the purpose of determining whether that
individual should become a candidate (for example ‘‘testing the
waters™) shall be deposited in a separate depository established solely
for that purpose[.] and the individual or committee controlling that
depository shall file quarterly reports with the commission in the man-
ner and on the dates set forth in N.J.A.C. 19:25-10.

NEW JERSEY REGISTER, MONDAY, JUNE 20, 1988




PROPOSALS

(b) An individual, or a committee on that individual’s behalf, shall
file with the commission a notice containing the name, address and
account number of the depository established pursuant to (a) above not
later than 10 days after the receipt of funds for the purpose of determin-
ing whether that individual should become a candidate.

(c) In the event the individual on whose behalf funds are received
and payments made solely for the purpose of determining whether
the individual should become a candidate does in fact become a
candidate, the separate depository establised under [(b)} (a) above
may be designated by that individual as or incorporated with the
matching fund account under N.J.A.C. 19:25-16.18(b), provided that
the account and all of the contributions depostted in it meet all of
the requirements of N.J.A.C. 19:25-16.18(b).

19:25-16.6 Contribution limits: applicability

(a)-(b) (No change.)

(¢) Contributions by children under the age of 18 shall be at-
tributed to the [parent who is responsible for the contribution and
not to the child unless:

1. The child is 14 years of age or older and a signed statement
from the child and the child’s parent or guardian is submitted to the
commission that the decision to contribute was solely that of the child
and the funds used to make the contribution were legally and
beneficially controlled by the child and are not the proceeds of a gift
made for the purpose of contribution; or

2. The child is 11 years old or older and. in addition to the signed
statement set forth in paragraph | above, evidence is submitted
satisfactory to the commission that the child acted independently and
with full knowledge of the contribution.] parents or guardian of the
child.

19:25-16.10 Who may or may not contribute; generally

(a)-(b) (No change.)

(c) A corporation, association or labor organization or any
subsidiary, affiliate, branch, division, department or local unit of any
such corporation, association or labor organization shall not make
any contribution to or on behalf of a candidate which, when added
to any other contribution by any related or affiliated corporation,
associaton or labor organization, exceeds $800.00 in the aggregate.
Whether such corporation, association or labor organization is re-
lated or affiliated shall depend on the circumstances existing at the
time of such contribution, including, but not by way of limitation,
the [degree of] control or common ownership with related or af-
filiated corporations, associations or labor organizations[,] and the
source and control of funds used for such contribution. [and the
degree to which the decisions whether to contribute, to what can-
didate and in what amount are independent decisions.]

1. In the case of corporations, affiliation status between corporate
contributors shall be determined by the following:

i. Whether a majority of the directors are the same; or

ii. Whether one corporation owns a majority of the stock of any other
contributing corporation.

2. In the case of labor organizations, affiliation status between labor
organization contributors shall be determined by the following:

i. Whether one labor organization has legal authority to seize or
otherwise encumber dues or assets of any other contributing labor
organization; or

ii. Whether the leadership of one labor organization is identical to
the leadership of any other contributing labor organization.

19:25-16.11 Contributions eligible for match; generally

(a) To be eligible for matching with public funds for a gubernatorial
primary election, a contribution must have been received by a candidate
at a time when that candidate was seeking or had sought nomination
for election for the office of Governor, except that a contribution
received and deposited pursuant to N.J.A.C. 19:25-16.5 (Pre-candidacy
activity) for the purpose of determining whether an individual should
become a candidate for nomination for election for the office of Gov-
ernor shall be eligible. Any funds received prior to the inception of such
a candidacy, or prior to the inception of fund raising activity to de-
termine whether an individual should become a candidate for nomination
for election for the office of Governor and not deposited pursuant to
N.J.A.C. 19:25-16.5 shall not be eligible for match.
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[(a}](b) Only contributions in cash or by check, money order or
negotiable instruments shall be contributions eligible for match.
Loans shall not be eligible for match. In-kind contributions shall not
be eligible for match, but will count toward the individual contribu-
tion limit of $800.00 and the overall expenditure limit contained in
section 2 of P.L. 1980, ¢.74 (N.J.S.A. 19:44A-7) except for expenses
not subject to expenditure limits pursuant to N.J.A.C. 19:25-16.27.
The total of all contributions eligible for match from any person or
poliiical committee shall not exceed $800.00 in the aggregate.

f(b)]te) A maximum of $800.00 in the aggregate of a candidate’s
own funds may be deposited in the matching fund account.

[(c)}(d) Every contribution eligible for match must be accom-
panied by a written statement which shall identify the individual
making the contribution by full name and full mailing address
(number, street, city, state, zip code), the name of the candidate, the
amount and date of the contribution, and shall bear the signature
of the contributor. The requirement of such written statement will
be deemed to be satisfied in the case where a contribution is made
by means of a check, money order or other negotiable instrument
payable on demand and to the order of, or specially endorsed without
qualification to, the candidate or to his campaign committee, if such
check, money order or instrument contains all of the foregoing infor-
mation.

{e) To be eligible for match, a contribution received from a corpor-
ation or labor organization must be accompanied by a certification
made by an officer of that contributing entity that no other corporation
in the case of a corporate contribution, or no other labor organization,
in the case of a Jabor organization contribution, has made a contribution
to the recipient candidate that violates the restrictions on related or
affiliated contributions contained in N.J.A.C. 19:25-16.10(c).

(f) A contribution received from a contributing member of a political
committee which has made a prior contribution to the candidate shall
be eligible for matching funds, provided that the political committee
is a bona fide political entity with at least 15 contributing members
and was not created to circumvent the contribution limit contained in
the act.

19:25-16.14 Limitation on contributions eligible for match

(a) Any contribution in the form of the purchase price paid for
an item with significant intrinsic and enduring value (such as a watch)
[or in the form of a purchase price paid for a chance to participate
in a raffle, lottery or similar drawing for valuable prizes, or in the
form of the purchase price paid for the admission to any activity that
primarily confers private benefits to the contributor in the form of
entertainment (such as a concern, motion picture of theatrical per-
formance)] shall be eligible for match only to the extent the purchase
price exceeds the fair market value of the item or benefit conferred
on the contributor, and only the excess will be included in calculating
the $800.00 contribution limit.

{b) A contribution in the form of the purchase price paid for
admission to a testimonial affair as defined in NJ.A.C. 19:25-1.7
shall be a contribution eligible for match and for purposes of the
$800.00 limitation.

(¢) The purchase price paid to a candidate for a fund raising event
or lottery shall deemed the amount of the contribution made to such
candidate. The tickets for such an event or lottery and the promotional
materials shall state that the purchase price represents a political con-
tribution to the candidate.

19:25-16.18 Matching of funds

(a)-(d) (No change.)

(e} Any statement or list submitted pursuant to this section shall not
be handwritten.

19:25-16.20 Spccial account for public funds

(a) The commission shall maintain for each qualified candidate a
separate segregated public fund account for deposit of public funds.
All public funds received by the commission from the General
Treasury of the State shall be promptly deposited by the commission
into such separate segregated public fund account. No funds other
than such public funds shall be deposited in such separate segregated
public fund account, and all expenditures from such account shall
be separately identified in reports filed with the commission.
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(b) The campaign treasurer of a candidate on whose behalf a public
fund account has been established shall file with the commission on the
fourth Monday following January 1 and every other Monday thereafter
and for as long as said public fund account is open, a report identifying
each disbursement made out of the public fund account. The identifi-
cation of each disbursement from the public fund account shall include
the check number, date of payment, full name of payee, full payee
mailing address and a complete statement of purpose of the expenditure
indicating which of the permitted purposes set forth in N.J.A.C.
19:25-16.25 (Use of public funds) is applicable. Failure to file any such
report, failure to provide the identification information required in such
report, or failure to expend public funds in compliance with N.J.A.C.
19:25-16.25, shall result in immediate cessation of public fund deposits
by the commission.

(¢) Any report filed pursuant to this section disclosing an expenditure
for the purpose of media consultant services or other services shall be
accompanied by a certification from the payee itemizing media advertis-
ing purchases or other services provided, and shall certify such funds
are or will be expended in compliance with N.J.A.C. 19:25-16.25.

19:25-16.27 [Expenses not subject to expenditure limits

(a) The following expenditures by a qualified candidate shall not
be subject to the expenditure limit described in N.JA.C.
19:25-16.9(a)3. (Limitations on participating candidates):

1.-3. (No change.)

4. Election night celebration or event expenses incurred pursuant to
N.J.A.C. 19:25-16.33(b).

(CITE 20 N.J.R. 1342)
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19:25-16.33 Repayment of public or other funds

(a) All monies received by a qualified candidate from the public
fund for the primary election campaign expenses remaining after the
liquidation of all unlawful obligations with the respect to that election
shall be repaid to the commission (for return to the Treasurer to the
State of New Jersey) not later than six months after the date of such
primary election. All moneys, other than moneys received from the
public fund, remaining available to any qualified candidate after the
liquidation of all obligations, shall also be repaid to the commission
(for return of the Treasurer of the State of New Jersey) no later than
six months after the date of such primary election provided, however,
that nothing herein contained shall require any candidate to pay into
the public fund a total amount of moneys in excess of the total
amount of moneys received by such qualified candidate from the
public fund.

(b) No candidate who has received public funds shall incur any debt
or make any expenditure after the date of the election for any purpose
other than the following:

1. To satisfy outstanding obligations incurred on or before the date
of the election made for appropriate campaign purposes; or

2. To pay the reasonable and necessary costs of closing the cam-
paign,

(¢) An election night celebration or event conducted by a candidate
who has received public funds will be deemed a reasonable and necessary
cost of closing the campaign provided that it is conducted on the date
of the primary election.

——
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COMMUNITY AFFAIRS

RULE ADOPTIONS

AGRICULTURE
(a)

DIVISION OF REGULATORY SERVICES

Commercial Fertilizer and Soil Conditioner

Commercial Values

Adopted Amendment: N.J.A.C. 2:69-1.11

Proposed: April 4, 1988 at 20 N.J.R. 696(a).

Adopted: May 25, 1988 by Arthur R. Brown, Jr., Secretary of
Agriculture, State Board of Agriculture.

Filed: May 27, 1988 as R.1988 d.284, without change.

Authority: N.J.S.A. 4:9-15.26, 4:9-15.33.

Effective Date: June 20, 1988.
Expiration Date: October 3, 1988.

Summary of Public Comments and Agency Responses:
No comments received.

Full text of the adoption follows.

2:69-1.11 Commercial values
(a) The State Board of Agriculture, pursuant to N.J.S.A.
4:9-15.26, determines the commercial value of primary plant nutrients
to be:
I. Nitrogen:
2. Water insoluble nitrogen:
3. Available phosphoric acid $3.00 per unit.
4. Soluble potash: $3.00 per unit.
(b) These values shall be effective July 1, 1988 through June 30,
1989. .

$4.00 per unit.
$7.50 per unit.

BANKING
(b)

THE COMMISSIONER

Residential Mortgage Interest Rate Limits

Adopted Amendment: N.J.A.C. 3:1-1.1.

Proposed: November 16, 1987 at 19 N.J.R. 2089(a).

Adopted: May 13, 1988 by Mary Little Parell, Commissioner,
Department of Banking.

Filed: May 26, 1988 as R.1988 d.282, with substantive changes not
requiring additional public notice and comment (see N.J.A.C.
1:30-4.3).

Authority: N.JJ.S.A. 3[:1-1.

Effective Date: June 20, 1988.

Expiration Date: January 6, 1991.

Summary of Public Comments and Agency Responses:

COMMENT: A commenter recommended that the floating interest
rate be established at eight percent over the index rather than 3.5 percent
and expressed reservations about the wisdom of legal limitations on
interest.

RESPONSE: The Department considered various interest rate limits
before deciding on the rate adopted in this rule (viz., 3.5 percent over
the index). The Department’s analysis suggested that the proposed fimi-
tation would be high enough over the market to allow room for competi-
tion, yet would not be so high as to permit unreasonably high returns.
The Department has made the policy judgment that the goals to be
achieved by its interest rate limitation are preferable to the results, taken
as a whole, which would follow from a total deregulation of the usury
rate for the type of loan covered by the rule.

With regard to the coverage of the rule, the commenter correctly
observed that it applies only to loans which have not been preempted
by the federal Depository Institutions Deregulation and Monetary Con-
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trol Act (12 U.S.C. §3501 et seq., DIDAMCA). That act preempts State
law limiting interest rates and other charges for loans, made after March
31, 1980, which are secured by a first lien on residential real property
and meet the definition of federally related mortgage loan in 12 U.S.C.
1735f-5(b). *'Federally related mortgage loan™ includes loans which are
mude by creditors who invest in more than $1,000,000 of real estate loans
per year.

As a result of the preemption effected by DIDAMCA, the State rule
adopted applies to private loans and to loans made by small business
entities. Should the federal preemption be repealed, the Department
would review the limitation herein established in light of its broader
applicability.

COMMENT: A commenter noted that the retention of the phrase
“consummated on or after October 20, 1981 infers that the amendment
is to be applied retroactively to that date.

RESPONSE: The Department agrees with the commenter, and had no
intention to apply the rule retroactively. Furthermore, any effort at such
application would raise Constitutional questions. Therefore, the Depart-
ment has changed the date to read *‘July 1, 1988.” The first day of the
month was selected to ease any bookkeeping burdens which the amend-
ment might cause.

Full text of the adoption follows (additions to the proposal shown
in boldface with asterisks *thus*; deletions from the proposal shown
in brackets with asterisks *[thus]*).

3:1-1.1  Interest rates

(a) (No change.)

(b) The maximum rate of interest to be charged on loans secured
by a first lien on real property on which there is erected or to be
erected a structure containing one, two, three, four, five or six dwell-
ing units, a portion of which structure may be used for nonresidential
purposes, consummated on or after *[October 20, 1981]* *July 1,
1988*, shali be at least six percent per annum but not more than
the Monthly Index of Long Term United States Government Bond
Yields, compiled by the Board of Governors of the Federal Reserve
System and as published by said Board of Governors in the monthly
Federal Reserve Bulletin, for the second preceding calendar month
plus an additional 3.5 percent per annum rounded off to the nearest
quarter of | percent per annum. Such interest shall be calculated in
accordance with N.J.S.A. 3i:1-1, as amended. Any provision in a
mortgage commitment contracted prior to the effective date of this
regulation providing for an increase in interest rates to be charged
based on the highest lawful interest rate shall be null and void.

(c)-(e) (No change.)

COMMUNITY AFFAIRS
DIVISION OF HOUSING AND DEVELOPMENT

(c)

Uniform Construction Code
Standards; Manufacturer’s Recommendations
Adopted Repeal and New Rule: N.J.A.C. 5:23-3.6
Proposed: April 4, 1988 at 20 N.J.R. 699(a).
Adopted: May 23, 1988 by Leonard S. Coleman, Jr.,

Commissioner, Department of Community Affairs.
Filed: May 27, 1988 as R.1988 d.283, without change.
Authority: N.J.S.A. 52:27D-124.

Effective Date: June 20, 1988.
Expiration Date: March 1, 1993.

Summary of Public Comments and Agency Responses:
COMMENT: The Elizabethtown Gas Company belicves the current
language. which requires manufacturer’s recommendations to supersede
subcode or standard requirements to govern in the event of any conflict,
is preferable to the proposed new text because “it is to the safety and
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benefit of the public at large to follow state-of-the-art installation stan-
dards.”

RESPONSE: In the judgment of the Department, it is improper to
delegate to manufacturers the power to establish requirements that are
binding as a matter of law. The State Uniform Construction Code Act
in effect delegates lawmaking power to recognized codewriting organiza-
tions, but this cannot be extended to private companies.

Full text of the adoption follows.

5:23-3.6 Standards: accepted practice

This chapter, together with the subcodes, national standards and
appendices it adopts by reference, are the primary guide to accepted
engineering practice in respect to any material, equipment, system
or method of construction therein specified. When this chapter and
the subcodes, national standards and appendices it adopts by referen-
ce are silent, a manufacturer’s recommendations for the installation
of any material or assembly shall be considered to be accepted engi-
neering practice; provided, however, that a manufacturer’s rec-
ommendations shall not be read to overrule this chapter or any
subcode, national standard or appendix which it adopts by reference.

(a)
Uniform Construction Code
Building and Mechanical Subcodes

Adopted Amendments: N.J.A.C. 5:23-3.14 and 3.20

Proposed: March 21, 1988 at 20 N.J.R. 575(a).

Adopted: May 19, 1988 by Leonard S. Coleman, Jr.,
Commissioner, Department of Community Affairs.

Filed: May 19, 1988 as R.1988 d.270, without change.

Authority: N.J.S.A. 52:27D-124.

Effective Date: June 20, 1988,
Expiration Date: March [, 1993.

Summary of Public Comments and Agency Responses:
No comments received.

Full text of the adoption follows.

5:23-3.14 Building subcode

(a) Rules concerning the building subcode adopted are as follows:

1.-2. (No change.)

3. The 1988 Supplement to the BOCA National Building
Code/1987 is adopted by reference with modifications as cited in (c)
below as part of the building subcode for New Jersey.

(b) (No change.)

(c) The following articles or sections of the 1988 Supplement to
the building subcode are modified as follows:

I. The following amendment is made to Article 1 of the building
subcode, entitled “Administration and Enforcement’

i. Sections 108.2, 108.2.1, 111.4, 115.2, 115.2.3.2 are deleted.

2. The following amendment is made to Article 2 of the building
subcode, entitled **Definitions™:

i. The definition, ““Inspection, special” is amended to delete the
words “‘Section 108.0” and substitute in lieu thereof “N.J.A.C.
5:23-2.217.

3. The following amendments are made to Article 6 of the building
subcode, entitled ‘“‘Special Use and Occupancy Requirements’

i. Section 602.2 is deleted; and

. Section 624.3.1 is amended to delete the word ‘“‘code™ and
substitute in lieu thereof “‘building subcode’.

4. The following amendment is made to Article 13 of the building
subcode, entitled “Materials and Tests™:

i. Delete section 1307.0 Special Inspections in its entirety and
substitute in lieu thereof “See N.J.A.C. 5:23-2.18 for Special Inspec-
tion requirements’’.

5. The following amendments are made to Appendix A of the
building subcode, entitled “'Reference Standards’

i. Delete the entire subheading ““ASHRAE” and all titles under
this subheading:
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ii. Under the subheading ““BOCA"”, delete the following titles:

(1) National Existing Structures Code;

(2) National Plumbing Code; and

(3) Basic/National Private Sewage Disposal Code:

iii. Under the subheading “CABO”, delete the following titles:

(1) One and Two Family Dwelling Code; and

(2) Model Energy Code; and

iv. Under the subheading “NFiPA”, delete the title *‘National
Electrical Code.”

5:23-3.20 Mechanical subcode

(a) Rules concerning the mechanical subcode adopted are as fol-
lows:

1.-2. (No change.)

3. The 1988 Supplement to the BOCA National Mechanical
Code/1987 is adopted by reference with modifications cited in (c)
below as part of the mechanical subcode for New Jersey.

{b) (No change.)

(c) The following articles or sections of the 1988 Supplement to
the mechanical subcode are modified as follows:

1. The following amendment is made to article 3 of the mechanical
subcode, entitled “‘Air Distribution Systems’”:

i. Section M-312.2.2 is amended to delete the word ‘‘code” and
substitute in lieu thereof “fire protection”.

2. The following amendments are made to Appendix A of the
mechanical subcode entitled “Reference Standards™:

i. Under the subheading “ASHRAE", delete the following titles:

(1y Thermal Environmental Conditions for Human Occupancy;

{(2) Energy Conservation in New Buildng Design: and

(3) Handbook, Fundamentals Volume;

it. Under the subheading “*BOCA”, delete the following title:

(1) Basic/National Plumbing Code;

iii. Under the subheading “NFiPA", delete the following title:

(1) National Electrical Code.

ENVIRONMENTAL PROTECTION
DIVISION OF FISH, GAME AND WILDLIFE

(b)
Marine Fisheries
Adopted Amendment: N.J.A.C. 7:25-18.5

Proposed: September 8, 1987 at 19 N.J.R. 1609(a).

Adopted: May 24, 1988 by Richard T. Dewling, Commissioner,
Department of Environmental Protection.

Filed: May 27, 1988 as R.1988 d.285, with technical changes not
requiring additional public notice and comment (see N.J.A.C.
1:30-4.3).

Authority: N.J.S.A. 13:1D-9, 23:2B-6, 23:2B-14, 23:5-24.2 and
23:9-115.

DEP Docket Number: 037-87-08,

Effective Date: June 20, 1988.

Expiration Date: February 18, 1991.

Summary of Public Comments and Agency Responses:

These amendments were proposed on September 8, 1987. The comment
period closed on April 20, 1988.

No comments were received.

The amendment as proposed contained an erroneous codification of
the rule. The adoption corrects this by changing from N.J.A.C. 7:26-18.5
to 7:25-18.5. The word “smallest” has been deleted from N.JA.C.
7:25-18.5(g)6vi because it is redundant and its retention would defeat the
purpose of the provision to create different staked gill net requirements
at different times of the year.

Full text of the adoption follows (additions to proposal indicated
in boldface with asterisks *thus*; deletions from proposal indicated
in brackets with asterisks *[thus]*).
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*[7:26-18.5]**7:25-18.5* General net regulations

(a)-(f) (No change.)

(g) Persons intending to take fish with a net in the marine waters
of this State pursuant to N.J.S.A. 23:3-24.2 shall, as required, apply
to the Commissioner for a license. Upon reccipt of the application
and the prescribed license fee, the Commissioner may, in his or her
discretion, issue single season licenses as specified for each net type
for the taking of fish with nets only as follows:

1.-4. (No change.)

5. Drifting gill nets shall be used only in the Atlantic Ocean,
Delaware Bay, and the tributaries of Delaware Bay. The smallest
mesh of any drifting gill net shall be not less than five inches stretched
beginning February 12 through February 29 and not less than 2.75
inches stretched beginning March | through December 15. These nets
shall not individually exceed 200 fathoms in length. Individual drift-
ing gill nets shall not be fastened together to form a series of nets
exceeding 400 fathoms in length beginning February 12 through May
15 or exceeding 200 fathoms in length beginning May 16 through
December 15. Drifting gill nets may be used for all species except
those specifically protected.

i-ii. (No change.)

ii. Drifting gill nets shall be used in the Atlantic Ocean only from
February {2 through December 15. Drifting gill nets shall not be used
in the Atlantic Ocean within 100 fathoms of the marked channel of
any inlet;

iv. Drifting gill nets shall be used in the tributaries of Delaware
Bay only for the season extending from February 12 through May
15 and July 15 through December [5:

v. Drifting gill nets shall be used in Delaware Bay only from
February 12 through December 15. For the purpose of this section,
that portion of Delaware Bay defined by the New Jersey-Delaware
boundary on the west, Loran C27180 on the east, and Loran C42830
on the north, during the period from May 15th through June 15th,
shall be known as the Brandywine Shoal Restricted Area.

(1)-(2) (No change.)

vi. (No change.)

6. Staked and anchored gill nets shall be used in the Atlantic
Ocean, Raritan Bay, Sandy Hook Bay, and Delaware Bay and its
tributaries. Staked or anchored gill nets shall not be fastened together
to form a series of nets exceeding 400 fathoms in length from the
beginning of the season through May 15 or exceeding 200 fathoms
in length beginning May 16 through December 15,

i.-ii. (No change.)

iii. Staked and anchored gill nets may be used in the Atlantic
Ocean for any species except those specifically protected only begin-
ning February 12 through December (5, where individual gill net
length shall not exceed 50 fathoms. The smallest mesh of any such
net used in the Atlantic Ocean shall not be less than five inches
stretched beginning February 12 through February 29 and not less
than 2.75 inches stretched beginning March | through December 15,
Staked or anchored gill nets shall not be used in the Atlantic Ocean
within 100 fathoms of the marked channel of any inlet:

iv. {(No chunge.)

v. Staked gill nets may be used in the tributaries of Delaware Bay
for any species except those specifically protected only beginning
February 1 through May 15 and July 15 through December 15, where
individual gill net length shall not exceed 30 fathoms. The mesh of
any such net used in the tributaries of Delaware Bay shall be 2.75
inches stretched beginning February 1 through February 29 and shall
not be less than 2.75 inches from March | through May 15 and July
!5 through December 15. No net shall be set across any tributary
or mouth of any tributary, nor shall any net be set in a manner that
impedes navigation;

vi. Staked gill nets may be used in Delaware Bay for any species
except those specifically protected only beginning February 1 through
December 15, where individual gill net length shall not exceed 30
fathoms. The *[smallest]* mesh of any such net used in Delaware
Bay shall be 2.75 inches stretched beginning February 1 through
February 29 and shall not be less than 2.75 inches beginning March
| through December 15. Staked gill nets shall not be used in that
portion of Delaware Bay known as the Brandywine Shoal Restricted
Area as defined in (g)5v above:
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vii. The use of anchored gill nets is permitted in the tributaries
of Delaware Bay for any species, except those specifically protected,
only beginning February 12 through May 15 and July 15 through
December 15, where individual gill net length shall not exceed 30
fathoms. The smallest mesh of any such net used in the tributaries
of Delaware Bay shall not be less than five inches stretched beginning
February 12 through February 29 and not be less than 2.75 inches
from March 1 through May 15 and July 15 through December 15.
No net shall be set across any tributary or mouth of any tributary,
nor shall any net be set in a manner that impedes navigation;

viii. The use of anchored gill nets is permitted in the Delaware
Bay for any species except those specifically protected only beginning
February 12 through December |5, where individual gill net length
shall not exceed 30 fathoms. The smallest mesh of any such net used
in the Delaware Bay shall not be less than five inches stretched
beginning February (2 through February 29 and not less than 2.75
inches from March | through December 5. Anchored gill nets shall
not be used in that portion of the Delaware Bay known as the
Brandywine Shoal Restricted Area as defined in (g)Sv. above:

ix. The staked and anchored gill net resident fee shall be $3.00 per
net.

7.-11. (No change.)

12. Shad nets for the Hudson River shall be held in place by either
stakes or anchors and shall not exceed 200 fathoms in length. The
smallest mesh of any shad net shall not be less than five inches
stretched.

i. Shad nets shall be marked at each end with a fluorescent orange
float at least 12 inches in diameter or a fluorescent orange flag at
least 12 inches square and suspended at least two feet above the mean
high waterline.

ii. Shad nets shall be used in the Hudson River for the taking of
shad only.

(h) (No change.)

(a)

Marine Fisheries
General Net Rules

Adopted Amendment: N.J.A.C. 7:25-18.5

Proposed: April 18, 1988 at 20 N.J.R. 866(a).

Adopted: May 25, 1988 by Richard T. Dewling, Commissioner,
Department of Environmental Protection.

Filed: May 27, 1988 as R.1988 d.286, with substantive and
technical changes not requiring additional public notice and
comment (see N.J.A.C. 1:30-4.3).

Authority: N.J.S.A. 23:2B-1 et seq., specifically 23:1B-6 and
23:5-24.2,

DEP Docket Number: 014-88-03.
Effective Date: June 20, 1988.
Expiration Date: February 18, 1991.

Summary of Public Comments and Agency Responses:

The proposed amendment was published in the April 18, 1988 New
Jersey Register. The public comment period closed on May 18, 1988. One
comment was received.

COMMENT: The proposed amendment to set a limit of 35 alewife
or blueback herring should be changed to reduce the limit to 15 alewife
or blueback herring. Due to the large amounts of herring caught per
fisherman in the past, when no limits existed, the herring population will
be severely damaged if it is not protected by a more stringent limit.

RESPONSE: The freshwater limit for herring established at N.J.A.C.
7:25-6.6 is 35 per person, per day. The freshwater herring fishery is
directly adjacent to the marine fishery at certain points along streams
and rivers throughout the State. A marine limit which is inconsistent with
the freshwater limit of 35 would therefore present difficult enforcement
problems and may result in ineffective resource management. In addition,
the Division has determined that the proposed new marine limit, in
conjunction with the longstanding freshwater limit, will be sufficient to
protect the resource.
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Agency Initiated Change

The Department has deleted a substantial portion of N.J.A.C.
7:25-18.5(g)4 as proposed in order to clarify that the proposed $10.00
license is not required when the listed net types of the specified sizes (as
described in N.J.S.A. 23:5-24.2b and N.J.A.C. 7:25-18.5(g)4 as proposed)
are used and the catch will not be sold or used for barter. Fish taken
with these nets may not be sold or used for barter unless the $10.00 license
is procured from the Department. The Department will provide further
clarification in a subsequent proposal.

Full text of the adoption follows (additions to proposal indicated
in boldface with asterisks *thus*; deletions from proposal indicated
in brackets with asterisks *[thus}*).

7:25-18.5 General net regulations

(2)-(f} (No change.)

{(g) Persons intending to take fish with a net in the marine waters
of this State pursuant to N.J.S.A. 23:5-24.2 shall, as required, apply
to the Commissioner for a license. Upon receipt of the application
and the prescribed license fee, the Commissioner may, in his or her
discretion, issue single season licenses as specified for each net type
for the taking of fish with nets only as follows:

1.-3. (No change.)

4. The bait net season shall begin on January | and shall end on
December 31. Bait net resident fees shall be $10.00 per license *[and
the use of bait nets shall be subject to the following conditions:

1. Bait nets shall be limited to one or more of the following types:

(1) Dip nets 24 inches in diameter or less;

(2) Bait seines not exceeding 130 feet and mesh not exceeding 2.5
inches stretched;

(3) Cast nets not exceeding 20 feet in diameter;

(4) Lift or umbrella nets not exceeding four feet square: and

(5) Killipots not exceeding 10 inches in diameter or 25 inches in
length if cylindrical or 2,000 cubic inches for any other conformation
for the taking of killifish (Cyprinodontidae spp.) only;]* *for licenses
required by P.L. 1987 .68, amending N.J.S.A. 23:5-24.2.*

*[ii.]**i.* No person shall take more than 35 alewife or blueback
herring in the aggregate per day with any dip net, cast net or bait
seine; and

*[iii.]**ii.* The simultaneous possession of greater than 35 alewife
or blueback herring in the aggregate and any dip net, cast net or
bait seine shall constitute prima facie evidence of the violation of this
rule.

5.-11. (No change.)

(h) (No change.)

(a)
DIVISION OF SOLID WASTE MANAGEMENT

Resource Recovery and Solid Waste
Disposal Facility Fund

Adopted Amendment: N.J.A.C. 7:26-14.1

Adopted New Rules: N.J.A.C. 7:26-14A

Proposed: May 18, 1987 at 19 N.J.R. 828(a).

Adopted: May 16, 1988 by Richard T. Dewling, Commissioner,
Department of Environmental Protection.

Filed: May 17, 1988 as R.1988 d.268 with substantive and technical
changes not requiring additional public notice and comment
(See N.J.A.C. [:30-4.3) and with portions not adopted.

Authority: NJ.S.A. [3:1D-1 et seq., [3:[E-6, P.L. 1985, ¢.330,
331 and 335 and P.L. 1980, ¢.70.

Effective Date: June 20, 1988.

Expiration Date: November 4, 1990,

Summary of Public Comments and Agency Responses:
N.J.A.C. 7:26-14A .4

COMMENT: The definitions of “construction™ and ‘‘construction
costs” conflict with each other since *“‘construction costs” is defined more
narrowly. The term “construction’ should include all items which are
part of the definition of “construction costs”. While it is understood that
the term “‘construction costs™ is used for the determination of funding
amounts for each loan recipient, the use of this term has an illogical result
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in that the cost of ‘“‘constructing” may not equal ‘‘construction costs”.
Perhaps the definition of *““construction costs” could be eliminated from
this section, which would also necessitate that the term be removed from
NJ.AC. 7:.26-14A.11(a)! in favor of the term “project costs”, excluding
certain enumerated costs which could be used instead. This will result
in far less confusion while keeping the basic intent of the rule the same.

RESPONSE: The Department has thoroughly evaluated this comment
and agrees that the term “‘construction costs™ conflicts with “construc-
tion"—an untenable result. The Department agrees that a better ap-
proach would be to eliminate the term “‘construction costs” and then use
the term *‘project costs” with certain exclusions to determine the amount
of funding pursuant to N.J.A.C. 7:26-14A.11(a)l. As a result, the defi-
nition of “construction cost’" has been deleted. The treatment of this term
as it is used in NJ.A.C. 7:26-14A.11(a)] is discussed more fully in the
Department’s response to a comment pertaining to that section which
can be found below and in the section of this Summary entitled **Agency
Initiated Changes”.

COMMENT: In the definition of “‘local government unit,” the word
“utility” should be deleted since there are many other types of municipal
or county authorities in addition to *‘utility authorities” which could
potentially implement a resource recovery or landfill project.

RESPONSE: The definition of “‘local government unit’” was taken
verbatim from P.L.1985, ¢.330, the Resource Recovery and Solid Waste
Disposal Facility Bond Act. The Department maintains that the “catch-
all” language at the end of the definition, “‘or any other political sub-
division of this State authorized to construct or operate ... facility”
encompasses the other types of authorities which are suggested by the
commenter so long as the authority is formed in accordance with the laws
of New Jersey and so long as the authority is properly authorized to
construct the subject facility. As a result, the Department sees no need
to delete the word “utility’” from the definition.

COMMENT: In the definition of *“‘residual landfill"" the word *“*primar-
ily”" is not needed and should be deleted.

RESPONSE: The Department maintains that the word “primarily™ is
a part of the definition of *‘residual landfill"". The very nature of this type
of landfill facility is that it is to be constructed, first and foremost, for
use uas a disposal site for residuals from resource recovery facilities and
also as a backup disposal site for nonprocessible waste and bypass waste
at times when the resource recovery facility is shut down.

The word “primarily” stresses the Department’s intent that the re-
siduals landfill is not to be used as a direct and primary disposal site
more commonly known as a sanitary landfill.

COMMENT: The definition of **bonds” means *'the bonds authorized
to be issued or issued, under the 1980 and 1985 Acts” and yet the only
reference to “bonds” in this subchapter is found in the definition of
“project cost”. The word “bonds™ in this definition of “project cost” does
not seem to refer to “bonds authorized by the 1980 and 1985 Acts™.

RESPONSE: The comment is correct. The word *‘bonds™ in the defi-
nition of “‘project cost” was not intended to mean “‘bonds authorized
by the 1980 and 1985 Acts™. The defined term “bonds” is never actually
used in the rules and therefore the definition has been deleted to avoid
undue confusion.

COMMENT: In the definition of “‘resource recovery facility”, it is
unclear whether a refuse-derived fuel (RDF) processing facility is in-
cluded. The definition should be revised to specifically include this type
of facility or technology by name.

RESPONSE: This definition is taken verbatim from P.L.1985, ¢.330.
The Department maintains that the “catch-all” language at the end of
the definition encompasses refuse-derived fuel facilities.

COMMENT: Are “recycling centers” included in the definition of
“resource recovery facility”? If so, then the definition should specifically
mention ‘‘recycling centers” and the requirement for inclusion of the
facility in the district plan clarified since the New Jersey Statewide Man-
datory Source Separation and Recycling Act, N.J.S.A. 13:1E-99.11 et
seq., (P.L.1987, ¢.102) has removed recycling centers from the regulatory
requirements for solid waste facilities.

RESPONSE: "Recycling centers” are included in the definition of
“resource recovery facilities” as an “other solid waste facility constructed
for the collection, separation, recycling and recovery of metals, glass,
paper, and other materials for reuse or for energy production ...” The
Department, therefore, maintains that the definition does not require
change.

While the New Jersey Stationwide Mandatory Source Separation and
Recycling Act has removed the requirements for engineering design ap-
proval, registration and environmental and health impact statement
(EHIS) approval for recycling centers at N.J.S.A. 13:1E-99.34, the Act
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does not remove the requirement for inclusion of recycling centers in the
applicable district recycling plan. As such, for planning purposes, recycl-
ing centers must be included in the district solid waste management plan.

N.J.A.C. 7:26-14A.5(b)1

COMMENT: The phrase *“‘and if applicable” should be deleted since
the Solid Waste Management Act, N.J.S.A. 13:1E-| et seq. requires that
both the facility and facility site be included in the district plan. The
Department should know what technology will be used and that the
chosen technology has been incorporated into the district plan.

RESPONSE: The Department agrees with the comment and has de-
leted the language as suggested.

N.J.AC. 7:26-14A.5(b)2

COMMENT: The phrase “if applicable” should be deleted from this
subsection unless ‘“‘recycling center” is added to the definition of ‘'re-
source recovery facility” since all other types of solid waste facilities are
required to comply with N.J.S.A. 13:1E-26.

RESPONSE: As stated above, the Department maintains that recycling
centers are included in the definition of “‘resource recovery facility” and
therefore the language *“'if applicable™ is appropriate for this section since
recycling centers are not required to receive EHIS approval pursuant to
N.J.S.A. 13:1E-99.34, P.L. 1987, ¢.102, Section 41.

NJ.AC. 7:26-14A.7(b)3

COMMENT: Add immediately after the phrase “‘at a minimum” the
words “‘and if appropriate for the project”. Add immediately after “‘en-
vironmental assessments” the words ‘‘environmental mitigation
measures, host community benefits agreement(s)”.

RESPONSE: The Department has no objection to these two suggested
language additions, since the additions require a description of other like
items which would probably have been included by the applicant in its
written statement if appropriate for the project. The language has been
added to the rule.

NJA.C. 7:26-14A.7(b)4

COMMENT: The phrase “if applicable” should be added immediately
after the words “‘to meet the specifications and needs of material and
energy users”. Delete the word “other” which appears after the language
“and the compatibility of the proposed projects with . .."

RESPONSE: The Department agrees with the comment since not all
facilities eligible for funding pursuant to this subchapter have to or need
to “‘meet the specifications and needs of material and energy users” nor
are there necessarily “‘other existing or proposed material and energy
recovery programs within the Solid Waste Managemeat district”. The
commenter correctly states that when these items are appropriate for a
particular facility they should be inciuded in the statement describing the
technical feasibility of the project. For facilities which would not involve
the items commented upon, the rule should not mandate that such items
be included in the description. The suggested language has been added
and the word “other” deleted.

NJ.A.C. 7:26-14.7(c)

COMMENT: The resolution or ordinance contemplated by this subsec-
tion will be passed prior to an applicant receiving an award. Consequent-
ly. it will not be possible for any governing body to accept the terms
and conditions of a loan document which will probably be prepared after
the application for a loan has been approved. A phrase could be added
to the end of the last sentence in paragraph (c)! such as “if the applicant
accepts the loan”.

RESPONSE: The Department agrees with the first part of the comment
and has therefore removed the language of the subsection which reads
“and to obligate the applicant to the terms and conditions of the loan™.
Similar language with the same intent can already be found at N.JA.C.
7:26-14A.14(b)1, which is the more appropriate section in which to in-
clude a requirement that only an authorized person may commit the local
government unit to the loan terms and conditions.

N.J.A.C. 7:26-14A.7(f)
COMMENT: In this subsection, who is to make the appropriation?
RESPONSE: To clarify this section, the words *‘by the Legislature”
have been added following “‘until an appropriation is made™.

7:26-14A.9(a)! through 1.

COMMENT: The proposed criteria **. . . are not applicable to ranking
an ‘environmentally sound and sanitary landfill project’ ...” and *. ..
are geared toward ‘resource recovery facility’ projects .. .".

RESPONSE: The Solid Waste Management Act justifies some
preference for resource recovery technology projects. N.J.S.A. 13:1E-21
states that **. .. the solid waste disposal strategy ... shall include the

maximum practicable use of resource recovery procedures . .."" N.J.S.A.
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13:1E-136 states that *“. .. New Jersey must move away from its current
reliance on landfilling as the principal method of solid waste disposal to
the application of waste reduction, recycling and energy recovery tech-
niques . .." However, since ... landfilling will remain important as a
waste disposal option for the short and long term future . . .,”” New Jersey
Solid Waste Management Plan Update 1985-2000, p.136, loans are
authorized for the construction of environmentally sound sanitary landfill
facilities. Criteria for prioritizing funding applications in the rule provide
for the assignment of priority points to environmentally sound sanitary
landfills. For example, it would be possible for a landfill project that is
to be developed in conjunction with a recycling program to receive a total
maximum priority point score of 280. Similarly, the total maximum
priority point score for a resource recovery facility is 290. Thus, a landfill
application has the potential of being in a competitive position with a
resource recovery project.

COMMENT: (Criterion No. 1) The definition of “‘construction™ in-
cludes “‘designing, engineering, financing, extension, repair, remodeling,
or rehabilitation, or any combination thereof”. Thus a project in the
construction phase may not necessarily be entitled to priority points for
activities such as permitting and procurement as stated in the accompany-
ing note with the criterion. The note should be revised to read *“a project
already in the construction phase may be entitled to priority points . ..”

RESPONSE: For purposes of awarding priority points under criterion
No. 1, the phrase “project is already under construction” refers to a
project which has received all permits necessary for construction (and/or
extension, remodeling, repair and rehabilitation) to commence, break
ground and begin to put together the components of the facility. Most,
if not all projects eligible for funding will involve some permits and
procurement aspects; therefore, it is likely that projects under construc-
tion will be entitled to additional priority points for activities such as
permitting and procurement. However, since there is a possibility that
this may not be the case, the Department will amend the language of
the note to reflect this possibility in a rule proposal in the near future.

COMMENT: (Criterion No. 2) How will facilities which receive a
Temporary Certificate of Authority to Construct and Operate or some
other emergency approval be evaluated under "this criterion?

RESPONSE: Departmental rules do not provide for the granting of
a Temporary Certificate of Authority to Construct and Operate (“‘tem-
porary certificate’) for resource recovery facilities. Therefore, resource
recovery facilities, in order to receive priority points for criterion No.2,
must have received all necessary permits and approvals. Rules do allow
for the Department to grant a temporary certificate for sanitary landfills.
However, to ensure continued operation, a sanitary landfill operating
under a temporary certificate must obtain all necessary permits. The
Deparument will propose language to be added to this subsection in the
near future which will allow the Department, at its discretion, to award
up to 10 priority points to a sanitary landfill which has obtained a
temporary certificate.

COMMENT: (Criterion No. 3) This criterion will unfairly award extra
points to loan applicants who have gone through a procurement process
for a vendor and would penalize an applicant like Burlington County
which is developing and implementing the project itself.

RESPONSE: Criterion No. 3 was designed to give priority points to
projects which have completed the procurement/contracting process.
Completion of this task is a further indication of the project’s readiness
to proceed. While Burlington County **. . . is developing and implement-
ing the project itself”, the county will, it is assumed, be pro-
cessing/contracting for various elements (for example, design, construc-
tion, etc.) of the project and its completion of these procure-
ment/contracting tasks will make it eligible for priority points under
Criterion No. 3.

COMMENT: (Criterion No. 4) The rule should define ““arrangement”
and “‘emergency backup disposal™.

RESPONSE: The Department will propose appropriate language to
help clarify the intent of this subsection in the near future.

COMMENT: (Criterion No. 5) Proof of purchase of the project site
in the form of a deed(s) or of a lease in the form of a contract should
be required by the Department in the loan applications.

RESPONSE: Applicants will be required to certify or otherwise provide
proof that long term access to the facility site has been obtained in order
to receive priority points for criterion No. 5. Similar proof of achievement
will be required of the applicant in order to receive priority points for
the other criteria as well. Please see N.J.A.C. 7:26-14A.7(b)8 which re-
quites that such documentation be provided to the Department.

COMMENT: (Criterion No. 6) Unlike the sale of electricity or steam,
20 year contracts for the sale of recyclable materials, compost or refuse-
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derived fuel are not necessary or desirable. A minimum of three to five
year contracts for these products is more reasonable. This criterion should
be revised accordingly or omitted altogether.

RESPONSE: The Department generally agrees with this comment.
Appropriate changes will be proposed in the near future.

COMMENT: (Criterion No. 7) All non-hazardous solid waste types
should be included, particularly ID Nos. 12 and 74. The criterion does
not appear to contemplate an integrated project like that in Burlington
County. The Burlington County project includes source separation recycl-
ing with curbside pickup and intermediate processing; refuse derived fuel
processing; bulky waste processing tires, demolition, tree stumps, white
goods; co-composting; land application; and landfilling.

RESPONSE: The Department agrees that solid ID waste types Nos.
12 (dry sewerage sludge) and 73 (septic tank cleanout wastes) should be
included in this subsection. Appropriate language will be proposed in the
near future. Concerning the second part of the comment, it is the intent
of the Department under Criterion No. 7, to award priority points to
the project for which funding is sought based on the project’s ability to
reduce (via material and energy recovery and reuse) the amount of ma-
terial requiring ultimate disposal in a sanitary landfill.

COMMENT: (Criteria Nos. 8 and 9) Why is there a distinction in the
points awarded for a residual landfill (25 points) and a sanitary landfill
in Criterion No. 9 (15 points)? This appears to be unfair treatment.

How would criteria Nos. 8 and 9 apply in the case of the Burlington
County Landfiil, which will initially serve as both a residual landfili and
an eavironmentally sound sanitary landfill? The tandfill in the Burlington
County project will service the resource recovery facilities in the project
by providing for disposal of all process residuals and non-processable and
emergency by-pass solid waste.

However, in the early phase of operation (during the first five years),
the landfill will receive as much as 90 percent of the processable waste
in the first year prior to operation of the Refuse Derived Fuel/Co-
Composting Facility to as much as 50 percent of the processable waste
by the fifth year after the operation of the RDF /Co-Composting Facility.
The County has undersized the Refuse Derived Fuel/Co-Composting
Facility to process approximately 50 percent of the Municipal Solid Waste
available, thereby allowing for the opportunity for maximum implemen-
tation of the County’s recycling program. Given a five year period for
full implementation of the recycling program, the County will then assess
the need to expand the operation of the Refuse Derived Fuel/Co-Com-
posting Facility to handle the processable waste, if any, which may still
be going to the landfill.

RESPONSE: As previously noted, the Solid Waste Management Act

encourages the “maximum practicable use of resource recovery . . " and
a*...move away from .. . reliance on landfilling as the principal method
of solid waste disposal . . .” Also, a residual landfill is considered by the

Department to be an integral component of a resource recovery system.
Therefore, a residual landfiil is assigned more priority points than a
sanitary landfill. In the case of a landfill serving initially as a sanitary
landfill and later on as a residual landfill servicing a resource recovery
facility, the Department may award priority points from both criteria
Nos. 8 and 9.

COMMENT: (Criterion No. 10) How is “project’” defined? Burlington
County will be seeking a loan for the RDF/Co-Composting Facility
which is only a segment of the Burlington County project.

RESPONSE: “Project” is defined at N.J.A.C. 7:26-14A .4,

COMMENT: (Criterion No. 11) It is doubtful that one can effectively
characterize the success of a facility by the number of years it has been
operating. Some projects, which have operated successfully from an econ-
omic standpoint, have been environmental failures (that is, Harrisburg
and others). Moreover, characterizing success in this manner wili tend
to encourage existing technology which may not be desirable and certainly
discourage any innovative and alternative projects.

Why limit comparison to facilities in the United States? This is un-
reasonably restrictive.

RESPONSE: Given New Jersey's solid waste disposal problems and
the need to establish new recovery and disposal capacity, the Department
believes it is in the best interests of the State to support technologies with
proven track records. Therefore, criterion No. 11 was developed to award
priority points to technologies which have been proven through successful
operation. The provision that the facility be operated successfully in the
United States was included because the monitoring of a facility’s operat-
ing history in this country would be easier to substantiate. The Depart-
ment agrees that an evaluation of a successful operation should include
both an economic and environmental element. Therefore, criterion No.
I't has been revised by adding the phrase: “'from an economic and en-
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vironmental view point”, prior to the phrase “in the United States™. This
additional language will clarify the original intent of this criterion by
stating clearly that both economic and environmental review are necess-
ary for a complete evaluation.

N.J.A.C. 7:26-14A.10(a) and (b)

COMMENT: The procedure set forth in subsections (a) and (b) is
unclear. It appears that paragraph (a)2 should be eliminated since the
recommendation for funding can only be made following the evaluation
procedure in subsection (b).

RESPONSE: The Department agrees with this comment. As this scc-
tion presently reads, the Department action in paragraph (a)2 is inconsis-
tent with the procedure in (b). To clarify this, paragraph (a)2 has been
deleted.

N.JA.C. 7:26-14A.10(H)

COMMENT: Regarding the one year requirement for the obtaining
of permits, some of the permits required for a facility, such as air permits,
cannot be obtained until after construction. What about litigation delays?
What about use of money for preconstruction work, such as design,
engineering, environmental and health impact statements, etc . . .?

RESPONSE: The Department fully recognized the possible delays in
obtaining permits and approvals for a facility as pointed out in the
comment. In light of this possible delay, this subsection was drafted so
that an extension of time beyond the one year from the notice of intent
to award a loan could be requested and obtained by an applicant if such
delays were encountered.

The second part of the comment does not seem to apply to this
subsection of the rule. An applicant receiving a notice of intent to award
a loan who then obtains necessary permits within the one year limit or
during an approved extension and who is then awarded a loan which
is executed in accordance with this subchapter, could probably recover
the itemized pre-construction costs provided such items meet the defi-
nition of “‘project cost” set forth at N.J.A.C. 7:26-14A 4.

N.J.A.C. 7:26-14A.10(g)

COMMENT: This subsection requires the applicant to notify the De-
partment if it “*discovers that costs will exceed those previously estimated”
so that the Department can adjust the priority points previously assigned
to that project. However, upon examination of the priority points scheme
in N.J.A.C. 7:26-14A.9, costs do not influence the assignment of priority
points. This language should therefore be deleted.

RESPONSE: The Department agrees with this comment. Costs are not
considered in the priority points analysis set forth at NJ.A.C. 7:26-14A.9
and, therefore, the Department has removed the phrase “costs will exceed
those previously estimated, or’.

N.J.A.C. 7:26-14A.11(a)l

COMMENT: If the percentage of construction costs for determining
the amount of the loan is going to vary, it should be done by regulation.

RESPONSE: Please note that the subsection which is the basis of this
comment has been deleted in this adoption. Further discussion of this
section can be found in the subsection following these com-
ment/responses entitled “*Department Initiated Changes”. The subsection
will be reproposed with appropriate changes.

Understand, however, that the loan fund balance available for new
loans will vary from year to year depending upon the number of previous
loans executed, sum of repayments to the Fund, interest earnings on the
Fund, etc. Because of these variations, the Department decided early in
the rule drafting process that the best approach to determining the
amount of loans to be awarded would be by a percentage of costs for
each application period. As such, the percentage has not been set by rule.
However, the Department will give full notice of the established per-
centage each time an application period is announced, as required by this
section.

NJ.A.C. 7:26-14A.11(b)4, 5 and 6

COMMENT: The use of the word “*disbursement™ in the three para-
graphs cited above is inconsistent. In paragraph (b)S, “‘disbursement”
refers to the act of the Department in transferring the loan money to
a chosen escrow agent and also refers to the act of the escrow agent in
providing loan funds to the borrower for a project cost. The meaning
of the word in paragraph (b)4 is unclear. The inconsistent use of the word
should be remedied.

RESPONSE: The Dcpartment agrees that use of the same word in
several different contexts is confusing. Use of the word “disbursement”
is most appropriate to describe the act of the escrow agent in providing
loan funds to the borrower for a project cost. Therefore, the word will
continue to be used in paragraph (b)3, last sentence and in paragraph
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(b)6. In paragraph (b)4, the word “released” will replace “disbursed” in
the first sentence, and the phrase “release of the loan funds” will replace
“loan disbursements” in the second sentence.

In paragraph (b)5, first sentence, the word ‘‘disbursements”™ will be
replaced by the phrase “release of the loan funds”.

N.JA.C. 7:26-14A.14(a)!

COMMENT: Specify the hazard insurance requirements and whether
this insurance is available.

RESPONSE: Due to the variability in the type, size, and risk of projects
applicable for funding pursuant to this subchapter, along with the fluctua-
tion of availability of insurance for these types of projects and other
market conditions, the Department maintains that it is impossible to set
forth the specific requirements applicable for every possible facility that
may receive funding. The Department maintains that the loan agreement
is the appropriate document in which to set forth specific insurance
requirements applicable for the individual facility for which funding is
provided.

N.J.A.C. 7:26-14A.22(¢)

COMMENT: What if a person is debarred after the award of bids?

RESPONSE: Under no circumstances can Fund monies be used for
payment to a debarred firm or person, even after the award of bids. If
the firm or person is debarred at the time of award of bids, then subsec-
tion (d) would control. To clarify this issue, the Department will propose
language in subsection (c) in the near future.

Department Initiated Changes

NJA.C. 7:26-14A )

The agency has added the word ““Additionally™, to the beginning of
the second sentence of this section to break up the string of citations on
that line and highlight the start of the new sentence.

N.J.A.C. 7:26-14A.11(a)l

Based upon comments received regarding the term “construction costs’
which has, as a result of those comments, been deleted, the Department
had to reexamine this paragraph of the rule which uses a percentage of
“construction costs” to determine the amount of funding that loan recipi-
ents may receive. The Department decided to delete the entire paragraph
and will repropose the paragraph with amended language.

N.J.A.C. 7:26-14A.11(a)4

The Department has corrected the spelling of “‘repaid” to “‘prepaid”
which was originally intended. Though the existing language basically
means that repayments may be made without penalty at an earlier time
than required in the repayment schedule, and while that meaning will
not change with the use of the word “‘prepaid”, the word “‘prepaid” is
the more commonly used and more accurate term in this context.

N.J.A.C. 7:26-14A.11(b)

The Department has deleted the word “*applicant” in the introductory
sentence of this subsection and has replaced it with the word "‘borrower”.
Both terms refer to the same entity, but “‘borrower™ is the more ap-
propriate term in this subsection which sets forth the terms of the loan
agreement. At this point in the loan process, the local government unit
is no longer an applicant but has been awarded a loan and is being
notified of the terms by which it will be bound as a “‘borrower’.
NJ.A.C. 7:26-14A.11(d) and (e)

In both subsections, the Department has deleted the phrase “loan
award document™ and replaced it with the more accurate phrase “loan
agreement”. This is the appropriate term since this section of the rule
clearly refers to the terms and conditions of the loan agreement, the
document to be executed between the Department and the borrower.
N.J.A.C. 7:26-14A.12(b) through (g)

The agency has reevaluated these subsections and has decided not to
adopt them and alternative payment procedures in the near future.

N.J.A.C. 7:26-14A.14(b)

For the same reasons that changes were made by the Department in
NJ.A.C. 7:26-14A.11(b), above, the agency has deleted the word *appli-
cant’ each time it appears in N.J.A.C. 7:26-14A.14(b) and (b)! and
replaced it with *‘borrower”, the more accurate term.

In addition, the agency has added the phrase “and this subchapter”
to the end of the third sentence of N.J.A.C. 7:26-14A.14(b)1 to emphasize
that the “‘person authorized by resolution or ordinance to obligate the
‘borrower’ to the terms and conditions of the loan agreement” is also
binding the borrower to the requirements of “this subchapter™.
N.JA.C. 7:26-14A.15(a) and (c)

The agency has deleted the word ““applicant™ each time it appears in
the two subsections and has replaced it with the word “borrower™ since
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the local government unit executing the loan agreement is more ap-
propriately a ‘‘borrower” and no longer an “‘applicant™.
N.JA.C. 7:26-14A.23

In NJ.A.C. 7:26-14A .23(a}1. the term ‘“‘non-performance’ has been
deleted and replaced with the more accurate, more commonly used and
synonymous term ‘“‘default”.

The default provision set forth at N.J.A.C. 7:26-14A.23(a)lii has been
deleted as redundant since “*default by the borrower” says no more than
the introductory phrase “‘event of default . . . shall include . . " Asa result
of this deletion, several citations within the subsection were changed to
reflect the recodification of the section.

Full text of the adoption follows (additions indicated in boldface with
asterisks *thus*: deletions indicated in brackets with asterisks *[thus]*).

SUBCHAPTER 14. RESOURCE RECOVERY GRANTS OR
LOANS

7:26-14.1 Scope

This subchapter shall constitute the rules of the Department of
Environmental Protection governing the disposition of appropria-
tions pursuant to the Natural Resources Bond Act, P.L. 1980, ¢.70
for the development and implementation of resource recovery pro-
jects as described within the approved District Solid Waste Manage-
ment Plans developed under N.J.S.A. 13:1E-1 et seq. Any loan agree-
ment which is executed pursuant to P.L. 1985, ¢.220, ¢.331 and ¢.335
prior to the effective date of N.J.A.C. 7:26-14A shall be in accordance
with this subchapter, 7:26-14. Any loan agreement executed pursuant
to P.L. 1985, ¢.330, c.331 and c.335 after the effective date of
N.J.A.C. 7:26-14A shall be in accordance with that subchapter,
7:26-14A.

Full text of the proposed new rules follows.

SUBCHAPTER 14A. RESOURCE RECOVERY AND SOLID
WASTE DISPOSAL FACILITY LOANS

7:26-14A.1 Scope

This subchapter shall constitute the rules of the Department of
Environmental Protection governing the disposition of appropria-
tions from the Resource Recovery and Solid Waste Disposal Facility
Fund established pursuant to P.L. 1985, ¢.330, ¢.331 and c¢.335.
*Additionally* P.L. 1985, ¢.335 appropriate*d* to the Resource Re-
covery and Solid Waste Disposal Facility Fund $50,000,000 from the
Natural Resources Bond Fund established pursuant to P.L. 1980
¢.70. Appropriations from the Fund shall be used for loans to local
government units for the construction of resource recovery facilities
and environmentally sound sanitary landfill facilities which are ident-
ified and included in a district solid waste management plan approved
pursuant to the provisions of the Solid Waste Management Act,
N.J.S.A. [3:1E-1 et seq. Any loan agreements which are executed
pursuant to P.L. 1985, ¢.330, ¢.331 and ¢.335 after *[the effective date
of this subchapter]* *June 20, 1988*, shall be in accordance with this
subchapter. Loan agreements entered pursuant to P.L. 1985, ¢.330,
¢.331 and ¢.335 and which are executed prior to *[the effective date
of this subchapter]* *June 20, 1988*, shall be in accordance with
NJ.A.C. 7:26-13.
7:26-14A.2 Construction

This subchapter shall be construed so as to permit the Department
to discharge its statutory functions and to effectuate the purposes
of the law.
7:26-14A.3 Purpose

(a) This subchapter is promulgated for the following purposes:

I. To implement the purposes and objectives of the Natural Re-
sources Bond Act, P.L. 1980, ¢.70, and the Resource Recovery and
Solid Waste Disposal Facility Bond Act, P.L. 1985, ¢.330, ¢.331, and
c.335;

2. To establish policies and procedures for the distribution of
funds appropriated from the Resource Recovery and Solid Waste
Disposal Facility Fund as loans to local government units within the
State to help defray the costs of constructing resource recovery facili-
ties and environmentally sound sanitary landfill facilities. This in-
cludes local government unit contracts with vendors who contract
with the local government unit to undertake such projects to service

‘the tocal government unit’s recovery and disposal needs;
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3. To protect the public and the State by insuring that funds
appropriated are spent in a proper manner and for the intended
purposes;

4. To assure that the distribution and use of funds are consistent
with the laws and policies of the State;

5. To establish minimum standards of conduct to prevent conflicts
of interest and to insure proper administration of loans: and

6. To establish accounting procedures for the administration of
loans.

7:26-14A.4 Definitions

The following words and terms, when used in this subchapter, shall
have the following meanings unless the context clearly indicates
otherwise.

1980 Act” means the Natural Resources Bond Act of 1980, P.L.
1980, c.70;

1985 Act” means the Resource Recovery and Solid Waste Dis-
posal Facility Bond Act of 1985, P.L. 1985, ¢.330, ¢.33] and ¢.335;

*[*“Bonds” means the bonds authorized to be issued, or issued,
under the 1980 and 1985 acts;]*

“Commissioner” means the Commissioner of the Department of
Environmental Protection or his designee:;

“Construct” and ‘“‘construction” means, in addition to the usual
meanings thereof, the designing, engineering, financing, extension,
repair, remodeling, or rehabilitation, or any combination thereof, of
a resource recovery facility or an environmentally sound sanitary
landfill facility or any component part thereof;

*[“*Construction costs” means, for the purpose of determining loan
amounts, those costs associated with the putting together or building
of a resource recovery facility or an environmentally sound sanitary
landfill facility including the construction and/or rehabilitation of
building and equipment, site preparation and landscaping, roads and
parking, and utilities and does not include such things as engineering
and design, legal and financial, insurance, other professional services
and land acquisition. This shall not include the acquisition of an
existing previously constructed facility.]*

“Department’ means the Department of Environmental Protec-
tion.

“Division” means the Division of Solid Waste Management in the
Department of Environmental Protection.

“Environmentally sound sanitary landfill facility’’ means a sanitary
landfill facility which is equipped with a liner or liners, a leachate
control and collection system, and a groundwater pollution monitor-
ing system, or any other pollution controf or other engineering device
required by the Department pursuant to law or rule and regulation,
and which is identified and included in a district solid waste manage-
ment plan pursuant to the provisions of the Solid Waste Management
Act, N.J.S A 13:1E-1, et seq.

“Escrow account” means the account established with the escrow
bank for receipt, investment and disbursement of the Fund loan
monies.

“Escrow agent’” means the entity or individual responsible for
authorizing disbursements from the escrow account pursuant to the
terms of the Fund loan agreement and the escrow agreement.

“Escrow bank’ means the financial institution designated as the
escrow bank pursuant to an escrow agreement entered into by the
borrower.

“Full scale operation™ means the point of time at which a facility
becomes commercially available to operate at the facility for which
it was designed.

“Fund” means the Resource Recovery and Solid Waste Disposal
Facility Fund established pursuant to P.L. 985, ¢.330.

“Local government unit”” means a county, municipality, municipal
or county utility authority, an implementing agency pursuant to an
approved Solid Waste Management Plan, or any other political sub-
division of this State authorized to construct, operate, or arrange for
the construction or operation of a resource recovery facility or an
environmentally sound sanitary landfill facility.

“Project”™ means any work relating to the construction of a re-
source recovery facility or an environmentally sound sanitary landfill
facility by a local government unit.

“Project cost” means the expenses incurred in connection with:
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[. The acquisition by purchase, lease, or otherwise of a project;
the development of a project; and the construction of any project
authorized by the 1985 Act;

2. The acquisition by purchase, lease or otherwise and the develop-
ment of any real or personal property for use in connection with any
project authorized by the 1985 Act, including any rights or interests
therein;

3. The execution of any agreements and franchises deemed by the
Department to be necessary or useful and convenient in connection
with any project authorized by the 1985 Act;

4. The procurement of engineering, inspection, planning, legal,
financial, geological, hydrological or other professional services, in-
cluding the services of a bond registrar or an authenticating agent;

5. The issuance of bonds, or any interest or discount thereon;

6. The administrative, organizational, operating or other expenses
incident to the financing, completing and placing into service of
projects authorized by the 1985 Act or any related contractual ar-
rangements for providing resource recovery or environmentally
sound sanitary landfill facility services:

7. The establishment of a reserve fund or funds for working capi-
tal, operating, maintenance or replacement expenses and for the
payment or security, principal or interest on bonds, as the State
Treasurer may determine; and

8. Reimbursement to any fund of the State of moneys which may
have been transferred or advanced therefrom to any fund created by
the 1985 Act, or of any moneys which may have been expanded
therefrom for or in connection with any project authorized by the
1985 Act.

“Residual landfill’’ means an environmentally sound sanitary land-
fill facility which is designed primarily for the disposal of residuals
from resource recovery facilities, non-processable wastes for an
emergency backup disposal when resource recovery facilities are shut
down for repair or maintenance.

“Resource recovery facility’” means a solid waste facility con-
structed and operated for the incineration of solid waste for energy
production and the recovery of metals and other materials for reuse,
or a mechanized composting facility, or any other solid waste facility
constructed or operated for the collection, separation, recycling, and
recovery of metals, glass, paper, and other materials for reuse or for
energy production, and which is identified and included in a district
solid waste management plan pursuant to the provisions of the Solid
Waste Management Act, N.J.S.A. 13:1E-1 et seq.

“Vendor” means a private or public entity qualified and selected
by a local government unit in accordance with any applicable law
resulting in an agreement whereby the vendor agrees to design, con-
struct, and/or operate a resource recovery facility and/or an en-
vironmentally sound sanitary landfill facility or to provide resource
recovery facility and/or environmentally sound sanitary landfill fa-
cility services to the local government unit.
7:26-14A.5 Eligibility for project loans

(a) Any local government unit is eligible to apply for and receive
a loan for a resource recovery facility or environmentally sound
sanitary landfill facility from the Fund provided it satisfactorily com-
pletes and submits the local application, meets the criteria set forth
in this subchapter and ranks high enough on the priority list to obtain
available funding. Only a county governing body, however, is eligible
to receive a loan from moneys transferred to the Fund pursuant to
P.L. 1985, ¢.335 from the Natural Resources Fund which was estab-
lished pursuant to P.L. 1980, ¢.70.

(b) To receive a loan, the project shall meet the following criteria
to the satisfaction of the Department:

I. The project for which the loan application is being made has
been included (by lot and block number, *[and if applicable,}* by
type of technology, for example, landfill, mass burn, composting,
etc.) in the appropriate district solid waste management plan adopted
and approved in accordance with N.J.S.A. 13:1E-1 et seq.;

2. If applicable, the project shall have received the approvals re-
quired under N.J.S.A. 13:1E-26; and

3. The local government unit shail not be in current default on
any State loan. If a local government unit is in current default on
a State loan, a Fund loan pursuant to this subchapter will not be
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executed between the Department and the local government unit
unless the Department determines that repayment of the defaulted
loan will be received.

(c) Those projects for which appropriations have been approved
prior to the effective date of this subchapter are exempt from the
requirements of NJ.A.C. 7:26-14A.7, 14A.9, and 14A.10. The De-
partment, however, reserves the right to request materials and infor-
mation as otherwise required by those sections necessary to review
and develop the loan agreement for these projects.

7:26-14A.6 Preapplication procedures
(a) Prior to the close of the application period and scheduled so
as to allow sufficient time to develop and submit a project appli-
cation, the Division shall conduct a resource recovery facility and
environmentally sound sanitary landfill facility financing seminar.
The purpose of the seminar shall be to describe to public agencies
the resource recovery and solid waste disposal loan program estab-
lished pursuant to P.L. 1985, ¢.330 and the loan application process
set forth in this subchapter. Notice of the seminar shall be published
in the New Jersey Register and further provided through mailings
and public notices. The seminar shall not be part of the formal
application procedure and, therefore, verbal statements made during
the seminar shall not be binding upon the Department.
(b) Questions concerning the financial seminar referenced at (a)

above and the loan application process should be directed to:

Chief

Bureau of Solid Waste and Resource Recovery Financing

Division of Solid Waste Management

Department of Environmental Protection

CN 028

Trenton, New Jersey 08625

7:26-14A.7 Application procedures

(a) Each application for a resource recovery or environmentally
sound sanitary landfill facility loan shall be submitted to the Depart-
ment on forms available from the Department for that purpose.

(b) Each application submitted to the Department shall include
the following information:

I. A full description of the project, including, at a minimum, the
type of resource recovery or sanitary landfill facility, project goals
and objectives, budget, identification of consultants and contractors
(if known), scheduling of major project construction phases and
related costs, proposed disbursement schedule and public partici-
pation activities;

2. Certification by the appropriate Solid Waste Management Dis-
trict that the project is in conformance with the approved District
Solid Waste Management Plan developed under the Solid Waste
Management Act, NJ.S.A. 13:1E-1 et seq.;

3. A written statement describing the project’s readiness to
proceed, including, at a minimum, *and if appropriate for the project*
status of waste stream evaluation (quantity and composition), facility
sizing, engineering design, site selection and acquisition, marketing
commitments, Federal, State and local permits required for the pro-
ject, environmental assessments, *environmental mitigation measures,
- host community benefit agreement(s)* the contracts the local govern-
ment unit enters into for the design, construction, acquisition and/or
operation of the facility and, in the case of a resource recover facility,
provisions for emergency back-up and residue disposal;

4. A written statement describing the technical feasibility of the
project, including, at a minimum, the history of the development and
utilization of the specific technologies/procedures involved, the likely
ability of the project to meet environmental requirements, the ability
of the proposed facility to meet the specifications and needs of
material and energy users*, if applicable* and the compatibility of
the proposed project with *[other]* existing or proposed material and
energy recovery programs within the solid waste management dis-
trict;

5. A written statement describing the financial feasibility of the
project, including, at a minimum, a cost/revenue analysis, a descrip-
tion of the applicant’s financial plan to repay the loan and pay any
other expenses necessary to fully complete and implement the project,
the steps it has taken to implement this plan, and steps it pians to
take before receiving the loan that will guarantee that at the time
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of the signing of the foan award document it will be irrevocably
committed to repay the loan. The statement shall describe the roles
and responsibilities of all participants in the project, including the
vendor, and all contracts entered into or contemplated for the pro-
ject. The Department reserves the right to review all such contracts
for purposes of prioritizing applications. This description shall in-
clude a detailed outline of the contractual commitments which will
ensure project completion, as well as contingencies in the event of
non-completion or completion at less than full capacity. Sources and
uses of all funds to be used in the project, including the potential
State loan, shall be fully described;

6. A written estimate of all project and construction costs;

7. A written statement describing the applicant’s need for loan
funding and how the receipt of a loan will impact the project; and

8. All other information, forms, agreements and subagreements
the Department may require to assign priority points.

(c) Applications shall be signed for the applicant by a person
authorized by resolution or ordinance to file an application for a
State loan, *and* to represent the applicant in all matters relating
to the application process*[, and to obligate the application to the
terms and conditions of the loan]*.

I. Each resolution or ordinance shal] constitute an undertaking to
accept the requirements of this subchapter *[and the terms and con-
ditions of the loan award document]*.

2. A copy of the signed resolution or ordinance shall be submitted
with the application.

(d) Complete applications shall be submitted in advance of the
application closing date for the application period in which the appli-
cant wishes to be awarded a loan. There shall be at least one appli-
cation period in each fiscal year, which application period shall be
announced in the New Jersey Register sufficiently in advance of the
application period to enable all eligible local government units to
apply.

. Additional application periods may be established as deemed
necessary by the Department upon publication of a notice of the
details of the additional application period in the New Jersey Regis-
ter.

2. The application closing date for any application period may be
extended, if deemed necessary by the Department, upon publication
of a notice of extension in the New Jersey Register.

(e) The Division shall notify the applicant that it has received the
application and is evaluating it pursuant to this section. Each appli-
cation shall be subject to:

1. Preliminary administrative review to determine the complete-
ness of the application. The applicant will be notified of the complete-
ness or deficiency of the application;

2. Programmatic, technical, and scientific evaluation to determine
the merit and relevance of the project to the Department’s program
objectives; and

3. Budget evaluation to determine whether proposed project costs
are reasonable, applicable, and allowable.

(f) No laan shall be awarded until an appropriation is made *by
the Legislature* for the project to be financed.

(g) All applications shall be sent to:

Chief

Bureau of Solid Waste and Resource Recovery Financing
Division of Solid Waste Management

Department of Environmental Protection

CN 028

Trenton, New Jersey 08625

(h) It is the responsibility of the applicant to insure that the De-
partment has received all necessary documentation in a timely man-
ner and in advance of the closing date for receipt of applications.
If a submitted application is determined by the Department to be
incomplete because not all necessary documentation has been re-
ceived by the Department as of the application closing date, then
that application will not be considered for funding for that loan
period.

7:26-14A.8 Use and disclosure of information
All loan applications and other submissions, when received by the
Division, are public records pursuant to N.J.S.A. 47:1A-1 et seq. The
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JDivision shall make them available to persons who so request, to
Jthe extent required by New Jersey and/or Federal law and consistent
with the confidentiality provisions therein.
7:26-14A.9 Criteria for project loan priority

(a) Each year, project loan applications shall be assigned priority
points by the Department in accordance with the provisions outlined
in this section. A project shall be ranked according to the number
of priority points it receives. Loan awards, depending on the amount
of funds available in the Fund, shall be offered to projects in order
of ranking unless the Legislature appropriates funds otherwise. This
subchapter provides the terms and conditions under which appli-
cation will be evaluated and prioritized and funding awards will be
recommended by the Department. It is possible that the provisions
of this subchapter will be superseded by legislation approriating
funds to specific projects. The Priority Criteria and corresponding
Priority Points shall be as follows:

Priority
Priority Criteria Points
1. Project is already under construction. 50
(NOTE: A project already into the construction phase is
also entitled to priority points for activities such as per-
mitting and procurement which were completed prior to the
construction phase.)
2. The project has received all permits and approvals as de-
termined by the Department, necessary to proceed with
construction and operation. 20

3. The procurement process for the project has been success-
fully completed in accordance with appropriate statutes
and a contract has been awarded for the design and con-
struction of the project. 20

4. Long term (minimum 20 years) contracts/arrangements
have been executed for the disposal of process residues,
non-processable wastes and emergency backup disposal. 20

5. The site for the project has been obtained by purchase or
long term (minimum 20 years) lease. 20
6. Long term (minimum 20 years) contracts have been
awarded for the sale of materials and/or energy recovered
by the project. 20
7. The project has the capability of recovering or reducing the
weight of the solid waste stream directed to the project by
the following percentages via material and energy recovery
processes (includes solid waste types 10, 13, 23, 25 and 27);
i. Material Recovery:

(1) 25 percent or more 50
(2) 20 percent to 24 percent 40
(3) 15 percent to 19 percent 30
(4) 10 percent to 14 percent 20
(5) 5 percent to 9 percent 10
ii. Energy Recovery:

(1) 70 percent or more 50
(2) 60 percent to 69 percent 40
(3) 50 percent to 59 percent 30
(4) 40 percent to 49 percent 20
(5) 30 percent to 39 percent 10

8. The project is a residuals landfill designed primarily to
service a resource recovery facility by providing for the
disposal of process residues and non-processable and
emergency by-pass solid wastes. 25

9. The project is a sanitary landfill designed primarily to serve
as a solid waste disposal facility for non-processable wastes.
(Note: A sanitary landfill project combined with a com-
prehensive source separation/recycling program can also
receive priority points under priority criteria (a)6 above.) 15
10. The percentage of the county’s solid waste stream that will
be serviced by the project:

i. 80 percent or more 40
ii. 60 percent to 79 percent 20
iii. 40 percent to 59 percent 20
iv. 20 percent to 39 percent 10
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11. The degree of technical feasibility and fitness of the project
for its intended purpose as measured by the number of total
years a commercial facility(ies), excluding sanitary landfills,
of similar size and design has successfully operated *from
an economic and environmental view point* in the United

States:

i. 25 or more years 50
il. 20 to 24 years 40
iii. 15 to 19 years 30
iv. 10 to |4 years 20
v. 5 t0 9 years 10

(b) In the event that two or more projects are assigned an equal
number of priority points, the Department shall determine which
project(s) will be recommended for funding. This determination shall
be based on the Department’s assessment of the need for the project
as it relates to the State’s overall solid waste management needs. Also,
the Department may, at its discretion, award a portion of the priority
points for a particular priority criteria. For example, if a materials
and energy recovery project applicant has executed a materials re-
covery sales contract, but not an energy recovery sales contract, the
Department may award a portion of the priority points assigned to
priority criteria (a)6 above.

(¢) Applicants can apply for and receive funding for project costs
which have been incurred on or after November 5, 1985. Such appli-
cants must follow the procedures, meet the requirements and main-
tain all the records required by this subchapter.

7:26-14A.10 Determination by the Department

(a) Upon completion of a full review, evaluation and prioritization
of each application received during each application period, the De-
partment shall take one of the following action:

{. Approve the application as meeting the application require-
ments;

*[2. Approve the application and recommend for funding; or]*

*[3.]* *2.* Disapprove the application.

(b) The Department shall then review the list of projects and
requested loan amounts, and shall determine which projects it will
recommend for funding based upon the financial condition and pro-
jections of the Fund and previous legislative appropriations. The
Department shall then establish a priority rank list, which list, and
any amendments thereto, shall be published in the New Jersey Regis-
ter.

(c) The Department shall send a Notice of Intent to Award to
those approved applicants for which it recommends funding. Such
notice shall state the intent of the Department to recommend the
passage of legislation appropriating funds for the loan. Without
passage of a specific legislative appropriation, the project will not
receive funding.

(d) The Department shall notify applicants whose applications
meet minimum application requirements but which are not rec-
ommended for funding in that particular application/funding period.
Applicants may file for reconsideration in future funding periods
pursuant to (i) below.

(e) The Department shall notify applicants in writing of any disap-
proval. A disapproval of an application shall not preclude re-
consideration of the application by the Department following re-
vision and resubmission by the applicant provided that the resub-
mission or revision is completed in advance of the closing date for
applicants. If the application period has already closed, the applicant
shall not be precluded from re-applying for a loan in the next annual
application period.

(f) The applicants receiving a Notice of lntent to Award a loan
shall obtain all necessary Federal, State and local permits and ap-
provals within one year of receipt of the Notice of Intent to Award
a loan. Failure to obtain the required permits within the required
time period shall make the project ineligible for a loan for that
application period unless prior approval for an extension has been
granted by the Division.

(g) If subsequent to the issuance of a Notice of Intent to Award,
the applicant discovers *[that costs will exceed those previously esti
mated, or]* any *[other]* circumstances *[appear]* which affect the
award of priority points, the applicant shall immediately notify the
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Department. The Department shall then recalculate, if appropriate,
the applicant’s priority determination utilizing the new information
submitted, adjust the ranking of the application, and assess its impact
on the Department funding recommendation.

(h) Any applicant receiving a Notice of Intent to Award who
decides not to proceed with a project shall notify the Department
as soon as this decision is made.

(i) Applicants with approved projects on a priority list that are
not awarded loans in any application period, as applicable, who wish
to apply for a position on any subsequent priority list in any subse-
quent application period, may apply by a timely filing of a letter,
signed by the appropriate party, notifying the Department that the
applicant requests a renewal of its application for a resource recovery
or environmentally sound sanitary landfill facility loan. Where there
are changes in the original application, the applicant shall update the
appropriate documents required by N.J.A.C. 7:26-14A.7. The appli-
cation shall be treated as a new application for a resource recovery
or sanitary landfill loan and evaluated in accordance with this
subchapter.

7:26-14A.11 Loan terms and administration of disbursements

(a) The following requirements apply to the amount of, interest

rate on and maturity period of the loan:
" 1. *[Loan amounts shall be determined as a percentage of con-
struction costs. This percentage, which may vary according to project
type, and which shall be established by the Department annually or
for each application period and published in the New Jersey Register
at the same time that the application period is announced pursuant
to N.JLA.C. 7:26-14A..7(d), shall be based upon estimated construc-
tion costs at the time of application. Increases or decreases in actual
costs with respect to these estimates shall not result in loan amount
modifications.]* *(Reserved)*

2. Loan proceeds may be used to pay any project costs authorized
in the loan agreement, which agreement shall be consistent with the
provisions of the 1985 Act and this subchapter.

i. Loan proceeds may be used for project costs associated with the
construction of resource recovery facilities and/or environmentally
sound sanitary landfill facilities to service the needs of local govern-
ment units.

ii. Loan proceeds may be used directly by the local government
unit to undertake project costs associated with the development of
a resource recovery and/or environmentally sound sanitary landfill
facility.

iti. Loan proceeds may be used by the local government unit to
defray project costs associated with an agreement it has entered into
with a vendor.

3. The proposed interest rate on the loans for each application
period shall be set forth in the notice setting forth the priority list,
which list is to be published in the New Jersey Register pursuant to
N.J.A.C. 7:26-14A.10(b). The interest rate shall be dependent upon
legislation and/or the financial condition of the Fund. The loan
interest rate shall be established annually by the State Treasurer.

4. The loan maturity period shall be for a period of 23 years from
the date the funds are delivered to the escrow agent by the Depart-
ment. Repayment shall begin no later than the sixth year of the loan
maturity period or one year following the full scale operation of the
facility, whichever comes first. Equal semi-annual loan repayments
shall be made starting on or before the first of February and August
for every year that repayments are due. The Department may, at its
discretion, negotiate an individual repayment schedule. Principal and
accrued interest, if applicable, may be *[repaid}* *prepaid* without
penalty prior to the end of the loan maturity period.

5. There shall be due and owing by the local government unit to
the Fund a late fee of five percent of any payment when such payment
1s 15 calendar days or more past due, 10 percent of any payment
when such payment is 30 calendar days or more past due. Failure
of the local government unit to make any repayment within 45
calendar days of the scheduled repayment date shall constitute de-
fault of the loan agreement and all outstanding principal, interest and
penalty amounts shall become immediately due and owing to the
State.
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(b) The following terms of the loan shall be incorporated into the
loan agreement to be executed by the Department and the *[ap-
plicant]* *borrower*:

1. Execution of the loan agreement constitutes an irrevocable
agreement to repay the loan on the part of the borrower;

2. Counties and municipalities shall place general obligation bonds
with the State in order to receive the loan proceeds. Other local
government units lacking general taxing powers shall secure their
loans with service/deficiency agreements with a local government
untit having the ability to levy taxes, a surety bond, or other security
acceptable to the Department;

3. A list of the required contents of the county or municipal bond
resolution, which list shall be subject to Department approval;

4. Loans may be *[disbursed]* *released* by the Department on
a single or multiple sum basis at the discretion of the Department.
*|Loan disbursements])* *Release of the loan funds* may be based
upon adherence to the project schedule *which shall be* inciuded in
the loan agreement;

5. *[Disbursement]* *Release of the loan funds* may only be made
to an escrow agent selected by the borrower and approved by the
Department. In the case of comparatively small loans or where the
local government unit, after using its best efforts, cannot retain an
escrow agent which will act in accordance with this subchapter, the
Department shall act as the escrow agent. The borrower shall enter
into an agreement with the escrow agent specifying the escrow agent’s
duties and responsibilities, which agreement shall be consistent with
the terms and conditions of the loan agreement and the requirements
of this subchapter. Any escrow agent shall only disburse loan funds
in accordance with the executed loan agreement, the escrow agree-
ment and this subchapter;

6. Where there is an escrow agent other than the State, the escrow
agent shall submit an annual report to the Department which in-
cludes a disbursement report for the previous year, a certified state-
ment by the licensed project engineer for the local unit or the vendor
in accordance with N .J.A.C. 7:26-14A.24, confirming the percentage
of project construction which is completed, and an estimate of expen-
ditures for the upcoming fiscal year;

7. Interest earned on the funds in the borrower’s loan escrow
account shall accrue to the benefit fo the project and may only be
used for project costs as defined in NJ.A.C. 7:26-14A 4; and

8. The borrower shall be responsible for paying for the services
of the escrow agent.

(c) The borrower shall promptly notify the Division of Solid Waste
Management in writing (certified mail, return receipt requested) of
events or proposed changes which may require a loan modification.
Changes in the project which shall require such notification shall
include but are not limited to:

l. Rebudgeting:

2. Changes in approved technical plans or specifications for the
project;

3. Changes which may affect the approved scope or objective of
a project;

4. Significant changed conditions at the project site;

5. Deceleration in time for the performance of the project, con-
struction schedule, or any major phase thereof; and

6. Changes which may increase or substantially decrease the total
cost of the project. There shall be no loan modification increasing
the funding amount.

(d) If, on the basis of information submitted pursuant to (¢} above,
the Department determines that a formal loan amendment is necess-
ary, it shall notify the borrower and a written amendment to the loan
*laward document]* *agreement* will be prepared in accordance
with this subchapter.

(e) Administrative changes by the Department, such as a change
in the designation of key Department personnel or of the office to
which a report is to be transmitted by the borrower, constitute
changes to the loan *[award document]* *agreement* (but not
necessarily 1o the project work) and do not affect the substantive
rights of the Department or the borrower. The Department may issue
such change unilaterally. Such changes shall be in writing and shall
be effected by a *[latter]* *letter* (certified mail, return receipt re-
quested) to the borrower.
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7:26-14A.12 Payment procedures

(a) The escrow agent shall only make payments in accordance with
the escrow agreement which shall be consistent with the loan agree-
ment and this subchapter. A retainage may be held in accordance
with the loan agreement.

(b) *[The escrow agent shall not authorize disbursement uniess he
or she has received the following:

l. A requisition for payment from the borrower stating the net
amount requested, by item;

2. A certification in accordance with N.J.A.C. 7:26-14A.24 from
the borrower signed by its Chief Financial Officer or other individual
authorized to perform this duty on behalf of the borrower, stating
that for each item for which funds are requested:

i. All of the requisitioned money will be used for Project Costs
as defined in N.J.A.C. 7:26-14A.4 and the loan agreement;

ii. The costs have been incurred or will be incurred within a
reasonable time pursuant to (g) below; and

iii. The borrower has submitted to the Department all documenta-
tion and information required pursuant to (d) below.

3. A written confirmation from the Department stating that the
previous disbursement, if any, has been reviewed by the Department
pursuant to (e) below, and has been found to be a project cost as
set forth at N.J.A.C. 7:26-14A.4 and the loan agreement.]* *(Re-
served)*

(c) *[When the requirements of (b) above are met, the escrow
agent shall authorize disbursement and, at the same time, submit to
the Department four copies of the requisition and certification sub-
mitted by the borrower in accordance with (b)1 and (b)2 above, along
with any other documentation submitted by the borrower to support
payment.]* *(Reserved)*

(d) *[At the same time that the borrower submits to the escrow
agent the documentation and information required by (b) above, the
borrower shall submit to the Department sufficient information and
documentation which shall enable the Department to determine
whether the item for which loan funds are requisitioned is eligible
as a project cost pursuant to N.J.A.C. 7:26-14A.4 and the loan
agreement.]* *(Reserved)*

(e) *[Upon receipt by the Department of the documentation and
information required to be submitted pursuant to (c) and (d) above,
the Department shall have 30 days in which to conduct its own review
of the requisition, certification, and supporting documentation to
determine if the items for which payment was requested by the
borrower are project costs pursuant to N.J.A.C. 7:26-14A.4 and the
loan agreement. Upon completion of that review, the Department
shall take one of the following actions:

1. If the items for which payment was requested are found to be
project costs, the Department shall notify the escrow agent, in writ-
ing, of this affirmative determination, which determination shall then
serve to satisfy the requirement of (b)3 above, for the next disburse-
ment; or

2. If any item for which payment was requested by the borrower
is determined by the Department not to be a project cost, the Depart-
ment shall notify the escrow agent and the borrower, in writing, of
this negative determination. The Department shall specify which item
or items was determined not eligible for payment pursuant to
N.J.A.C. 7:26-14A.4. Where deemed necessary to assist in its de-
termination of cost eligibility, the Department may invoke its right
to perform a financial audit pursuant to N.J.A.C. 7:26-14A.19(a).
The Department shall then instruct the escrow agent to withhold
from the next authorized disbursement an amount equal to the total
dollar amount of ineligible project costs which were paid by the
escrow agent in the previous disbursement. If the borrower decides
to contest the Department’s determination, the matter shall be
handled pursuant to N.JA.C. 7:26-14A.25.1* *(Reserved)*

(f) *[If at any time, the total amount of project costs previously
paid by the escrow agent pursuant to (c) above, and later determined
not to be project costs by the Department pursuant to ()2 above,
exceeds the balance remaining in the escrow account, the Department
shall instruct the escrow agent to withhold the remaining balance in
the escrow account and the Department shall then pursue any avail-
able remedies, including termination of the entire loan agreement
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pursuant to N.J.A.C. 7:26-14A.23, to recover the remaining amount
already disbursed for ineligible project costs.]* *(Reserved)*

(g) *[In the event that the borrower submits a requisition for
payment, along with all other required documentation pursuant to
(b) above, for prospective project costs, that is, payment for items
which have not yet been purchased/acquired by the borrower or its
vendor, then the project cost must be incurred, using the designated
disbursement, within a reasonable time. Failure to spend the dis-
bursed sum of money for the specified project cost within a reason-
able time, as determined by the Department, may result in withhold-
ing of future disbursements pursuvant to {€)2 above, and/or invoca-
tion of any remedies available to the Department, including termin-
ation of the loan agreement pursuant to NJ.A.C. 7:26-14A.23.1*
*(Reserved)*

(h) In the event that no monies are requisitioned by the borrower
or disbursed from the escrow account within five years of the loan
closing date of the loan agreement, all monies in the escrow account,
including ali investment earnings from the monies in the escrow
account, shall revert to the Fund and be credited as repayment of
the principal of the loan by the borrower.

(i) In those cases in which the Department is to act as escrow agent
pursuant to N.J.A.C. 7:26-14A.11(b)5, all requirements of this sec-
tion shall apply to the Department except that (¢) above, shall not
apply. Whenever in this sectino reference is made to an escrow agent
as a separate entity from the Department, the same term shall mean
and refer to the Department which shall mean and refer to the
Department which shall then carry out all functions of the escrow
agent.

7:26-14A.13 State share of the project cost

The State share of the total project cost shall be expressed as a
dollar amount and set forth in the loan agreement. This dollar
amount shall be the maximum amount awarded to the applicant for
the project.

7:26-14A.14 Loan agreement

(a) The Department may impose conditions precedent to each
payment under the loan agreement as may be necessary and ap-
propriate to implement the laws of the State and effectuate the
purpose and intent of the Resource Recovery and Solid Waste Dis-
posal Facility Bond Act of 1985 which conditions shall include but
not be limited to the following:

1. The borrower shall submit proof that it and its contractors and
subcontractors will comply with any hazard insurance requirements
of the loan agreement and that it will be able to certify that the
insurance is in full force and effect and that the premiums have been
paid;

2. The borrower shall certify that it and its contractors and sub-
contractors are maintaining their financial records in accordance with
generally accepted accounting principles;

3. The borrower shall certify that it and its contractors and their
subcontractors will comply with the discrimination and affirmative
action provisions of N.J.S.A. 10:2-1 through 10:2-4, the New Jersey
Law Against Discrimination (N.J.S.A. 10:5-1 et seq.), and the rules
promulgated pursuant thereto, including but not limited to N.J.A.C.
17:27-1 et seq.; the New Jersey Prevailing Wage Act, N.J.S.A.
34:11-56.25 through 34:11-56.46; the Civil Rights provisions of
N.J.S.A. 10:1-1 et seq. and the rules promulgated pursuant thereto;
and

4. The borrower shall certify in accordance with N.J.A.C.
7:26-14A.24 that it is in compliance with all other requirements and
conditions of the loan agreement and this subchapter.

(b) The Division shall prepare and transmit four copies of the loan
agreement to the *[applicant]* *borrower*.

1. The *[applicant]* *borrower* shall execute all four copies of the
loan agreement and return them within 45 calendar days after receipt.
The Department may, in its discretion, extend the time for execution.
The loan agreement shall be signed by a person authorized by resol-
ution or ordinance to obligate the *[applicant]* *borrower* to the
terms and conditions of the loan agreement *and this subchapter*.
A copy of the resolution or ordinance shall be forwarded immediately
to the Department.
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2. The loan agreement shall set forth the terms and conditions of
the loan, which may include but not be limited to, as applicable:
approved project scope including construction plans and specifi-
cations where applicable, budget, approved project costs, escrow
agent requirements, construction and disbursement schedules, and
the approved commencement and completion dates for the project
or major phases thereof.

3. After the Department has completed its internal processing of
the loan agreement, it shall transmit a copy of the executed loan
agreement to the borrower.

7:26-14A.15 Effect of loan agreement

(a) At the time of execution of the loan agreement by the Depart-
ment and the *[applicant]* *borrower*, the loan shall become effec-
tive and shall constitute an obligation of the Resource Recovery and
Solid Waste Disposal Facility Fund in the amount and for the
purposes stated in the loan agreement.

(b) The award of the loan shall not commit or obligate the Depart-
ment to award any continuation loan to cover cost overruns of the
project. The Department shall not in any way be held responsible
for cost overruns.

(c) A determination of eligibility by the Department shall not be
used as a defense, by the *{applicant]* *borrower*, to any action by
any agency for the *[applicant’s]* *borrower’s* failure to obtain all
requisite permits, licenses and operating certificates.
7:26-14A.16 Repaid funds

(a) All loan repayments and any interest on loans shall be de-
posited into the Fund. Upon a specific legislative appropriation, the
Department may lend all moneys deposited in the Fund to local
government units to finance other approved resource recovery or
environmentally sound sanitary landfill facility projects in ac-
cordance with P.L. 1985, ¢.330.

7:26-14A.17 Fraud and other unlawful or corrupt practices

(a) The borrower shall administer loans, acquire property, award
contracts and subcontracts pursuant to the loan agreement from
bribery, graft, and other corrupt practices. The borrower bears the
primary responsibility for the prevention, detection and cooperation
in the prosecution of any such conduct. The State may also pursue
administrative or other legally available remedies,

(b) The borrower shall pursue available judicial and administrative
remedies, and take appropriate remedial action with respect to any
allegations or evidence of such illegality or corrupt practices. The
borrower shall immediately notify in writing the Division of Solid
Waste Management when such allegation or evidence comes to its
attention, and shall periodically advise the Division of the status and
ultimate disposition of any related matter.

7:26-14A.18 Administration and performance of loan

The borrower bears primary responsibility for the administration
and success of the project, including any subagreements made by the
borrower for accomplishing loan objectives. Although borrowers are
encouraged to seek the advice and opinion of the Department on
problems that may arise, the giving of such advice shall not shift the
responsibility for final decisions from the borrower to the Depart-
ment. The primary concern of the Department is that loan funds
awarded be used in conformance with this subchapter and the loan
agreements to achieve loan objective and to insure that the purposes
set forth in the Resource Recovery and Solid Waste Disposal Facility
Bond Act of 1985 are fully executed.
7:26-14A.19 Access

(a) The borrower and its contractors and subcontractors shall
provide to Department personnel and any authorized representative
of the Department access to the facilities, premises and records re-
lated to the project. The borrower shall submit to the Department
such documents and information as requested by the Department.
The borrower, and all contractors and subcontractors which contract
directly with the borrower or receive a portion of the State funds
under the Acts, may be subject to a financial audit as to the use of
the State funds. Records shall be retained and be made available to
the Department for a minimum of three years after submission of
the final requests for payment.

(b) The loan agreement shall contain provisions which set forth
the access requirements of (a) above.
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7:26-14A.20 Assignment

The rights and obligations of the parties to the loan agreement shall
not be assigned.
7:26-14A.21 Publicity and signs

(a) Press releases and other public dissemination of information
by the borrower concerning the project work shall acknowledge State
loan support.

(b) A project identification sign, at least eight feet long and four
feet high, bearing the emblem of the New Jersey Department of
Environmental Protection shall be displayed in a prominent location
at each publicly visible project site and facility. The sign shall identify
the project, State loan support, and other information as required
by the Department.
7:26-14A.22 Debarment

(a) No borrower shall enter into a contract related to the develop-
ment of a project for work with any person debarred, suspended or
disqualified from Department contracting pursuant to N.J.A.C.
7:1-5.1 et seq.

(b) Borrowers shall insert in every contract related to the develop-
ment of a project a clause stating that the contractor may be de-
barred, suspended or disqualified from contracting on any project
financially assisted by the State or the Department if the contractor
commits any of the acts listed in N.J A.C. 7:1-5.2,

(c) The borrower, prior to acceptance of State funds, shall certify
that no contractor or subcontractor is included on the State
Treasurer’s List of Debarred, Suspended and Disqualified Bidders
as a result of action by a State agency other than the Department.

(d) Whenever a bidder is debarred, suspended or disqualified from
Department contracting pursuant to N.J.A.C. 7:1-5, the borrower
may take into account the loss of Department loan funds under these
rules which result from awarding a contract to such bidder, in de-
termining whether such bidder is the lowest responsible bidder
pursuant to law; and the borrower may advise prospective bidders
that these procedures will be followed.

(e) Any person included on the Treasurer’s List of Debarred,
Suspended or Disqualified Bidders as a result of action by a State
agency other than the Department, who is or may become a bidder
on any contractor which is or will be funded by a loan under this
subchapter, may present information to the Department on why this
section should not apply to such person. The Commissioner,
pursuant to N.J.A.C. 7:1-5, may grant an exception from the appli-
cation of this section with respect to a particular contract. The
Commissioner may only take this action following a determination
that such an exception is essential to the public interest and after
filing a finding thereof with the Attorney General. In the alternative,
the Department, pursuant to N.J.A.C. 7:1-5, may suspend or debar
any such person, or take such action as may be appropriate.
7:26-14A.23 Termination of loans

(a) Termination of loans by the Department shall be as follows:

1. The Department may terminate a Fund loan in whole or in part
for events of *[non-performance]* *default* which shall include but
not be limited to:

i. Failure to comply with any of the terms and conditions of the
loan agreement;

ii. *[Default by the borrower:]*

*iin.J* *ii.* A determination that the loan was obtained by
fraudulent practices:

*fiv.}* *iii.* Gross abuse or corrupt practices in the administration
of the project have occurred:

*[v.]* *iv.* Funds have been expended for non-allowable costs;
and/or

*[vi.]* *v.* Failure to comply with a corrective action/correction
schedule entered into pursuant to (a)4 below.

2. The Department shall give written notice to the borrower
(certified mail, return receipt requested) of intent to terminate the
loan in whole or in part. Such notice shall be given to the borrower
at least 30 days prior to the intended date of termination.

3. The Department shall afford the borrower an opportunity for
consultation prior to any termination. After such opportunity for
consultation the Department may, in writing, terminate the loan in
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whole or in part. Upon termination, the full amount of the outstand-
ing balance of the loan shall be immediately repaid in full.

4. Where the Department deems it appropriate, the following
procedures may be used following an event of non-performance
pursuant to (a)l above:

i. The Department shall notify the borrower of the event of non-
performance pursuant to (a)l above. Within 30 days of receipt of
such notification of non-performance, the borrower shall submit to
the Department a compliance schedule which schedule shall require
approval by the Department. The schedule shall identify how and
when the borrower will remedy the non-compliance identified by the
Department.

ii. If the borrower fails to remedy the non-performance in ac-
cordance with the approved schedule or fails to submit the com-
pliance schedule pursuant to {(a)4i above, the Department shall notify
the borrower (certified mail, return receipt requested) of such failure,
which failure shall itself be considered an event of non-performance
pursuant to (a)l above and shall then trigger the termination
procedure in (a)2 and 3 above.

5. The Department shall maintain sole discretion to determine the
appropriate remedy for non-performance. Within that discretion the
Department may invoke remedies which include, but are not limited
to, the following:

i. Withholding of loan disbursement;

ii. Acceleration of loan agreement;

iii. Conversion to an interest-bearing loan; and

iv. Immediate loan repayment in accordance with procedures
outlined in (a)2 and 3 above.

(b) Project termination by the borrower shall be conducted in
accordance with the following provisions:

1. The borrower shall not unilaterally terminate the project work
for which a loan has been awarded. Where the borrower terminates
the project, the loan shall be repaid in accordance with a schedule
approved by the Department.

2. The barrower shall promptly give written notice to the Depart-
ment of its intent to wholly or partially terminate the project work.

3. The Department, upon receipt of the borrower’s written notice
of intent to wholly or partially terminate the project, may enter into
a repayment agreement with the borrower, which agreement shall
establish the effective date of termination of the project work and
the schedule for repayment of the entire loan. If the Department
determines that a borrower has ceased to work on a project and has
not complied with the notification and repayment provisions outined
in (b)1 and 2 above, or has failed to take all available steps to ensure
project completion consistent with all agreements entered into, the
Department may unilaterally terminate the loan pursuant to this
section.

(c) The Department and borrower may enter into a mutual agree-
ment to terminate the loan agreement at any time pursuant to terms
which are consistent with this subchapter. The termination agreement
shall establish the effective date of termination of the project and
the schedule for the repayment of the entire loan.

(d) The effect of termination of the loan, in whole or in part, shall
be as follows:

[. Upon termination, the borrower may be required to immedi-
ately refund or repay the entire amount of the loan to the Fund. If
the loan is guaranteed by a security /deficiency agreement, the agree-
ment shall be brought into effect to ensure the entire repayment of
the loan. At the Department’s discretion, it may authorize the im-
mediate repayment of part of the loan and allow the remaining
balance to be repaid in accordance with the loan agreement repay-
ment schedule,

2. The borrower shall reduce the amount of outstanding commit-
ments insofar as possible and report to the Department the uncom-
mitted balance of funds awarded under the loan. The Department
shall make the final determination of the allowability of termination
costs.

(e) In addition to any termination action, the Department retains
the right to pursue other legal remedies as may be available under
Federal, State and local law as warranted.
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7:26-14A.24 Certifications

Whenever in this subchapter a certification is required pursuant
to this section, such certification shall include the following state-
ment:

*I certify under penalty of law that the information provided

in this document is true, accurate and complete. I am aware that

there are significant civil and criminal penalties for submitting
false, inaccurate or incomplete information, including fines
and/or imprisonment.”

7:26-14A.25 Administrative hearings

{a) The Department shall decide in writing all disputes arising
under a loan.

(b) A borrower may request an administrative hearing within [5
days of a written decision by the Department. The borrower shall
be required to specify in writing and in detail the basis for its appeal.

(c) Following receipt of a complete request for a hearing pursuant
to (b) above, the Department may attempt to informally settle the
dispute by conducting such proceedings, meetings and conferences
as deemed appropriate.

(d) If the Department determines the matter to be a contested case,
the Department shall file the request for an administrative hearing
with the Office of Administrative Law. Such hearings shall be con-
ducted in accordance with the provisions of the Administrative
Procedure Act, N.J.S.A. 52:14B-1 et seq. and N.J.S.A. 52:14F-1 et
seq. and the Uniform Administrative Procedure Rules, N.J.A.C.
1:1-1 et seq.
7:26-14A.26  Severability

If any provision, clause or portion of this subchapter is adjudged
unconstitutional or invalid by a court of competent jurisdiction, the
remainder of this subchapter shall not be affected thereby.

(a)
DIVISION OF ENVIRONMENTAL QUALITY
Toxic Catastrophe Prevention Act

Adopted New Rules: N.J.A.C.7:31-1,2,3,4and 6

Proposed: September 21, 1987 at 19 N.J.R. 1687(a).

Adopted: May 22, 1988 by Richard T. Dewling, Commissioner,
Department of Environmental Protection.

Filed: May 23, 1988 as R.1987 d.272, with substantive and
technical changes not requiring additional public notice and
comment (see N.J.A.C. 1:30-4.3) and with portions not adopted
(N.J.A.C.7:31-2.12 and 2.15 were withdrawn (see 20 N .J.R.
350(a)).

Authority: N.J.S.A. 13:1B-3, 13:1D-9, 13:1K-[9 et seq., and
26:2C-1 et seq., particularly 26:2C-8.

DEP Docket Number: 042-87-08.

Effective Date: June 20, 1988.

Operative Date: July 21, 1988.

Expiration Date: June 20, 1993.

Summary of Public Comments and Agency Responses:

The New Jersey Department of Environmental Protection (*“Depart-
ment™') is adopting N.J.A.C. 7:31-1, 2, 3, 4 and 6 establishing procedures.
requirements and standards for the Toxic Catastrophe Prevention Act
(“TCPA™) program. These rules were proposed on September 21, 1987
at 19 N.J.R. 1687(a). On February 16, 1988, the Department proposed
confidentiality and trade secret rules (“‘confidentiality’’) for the TCPA
program {see 20 N.J.R. 350(a)). The confidentiality proposal withdrew
N.J.A.C. 7:31-2.12 on inspections and N.J.A.C. 7:31-2.15 on insurance
from the 19 N.J.R. 1687(a) proposal and included them in the confiden-
tiality proposal. All comments on inspections and insurance received in
response to the 19 N.J.R. 1687(a) proposal shall be responded to in the
response document to the confidentiality proposal. All comments received
concerning confidentiality and trade secrets will also be responded to in
the response document to the confidentiality proposal.

N.J.A.C. 7:31-2.19 and N.J.A.C. 7:31-2.20, which concern general and
enforcement type adjudicatory hearings, respectively, have been com-
bined into a new subchapter 6, Civil Administrative Penalties and Re-
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quests for Adjudicatory Hearings, in order to create a new enforcement
subchapter which is more useful, better organized and sets forth more
clearly the Department’s enforcement rules including procedures, options
and penalties. In addition, N.J.A.C. 7:31-2.21, Exemptions for non-con-
tiguous EHS equipment, has been recodified as N.J.A.C. 7:31-2.19 for
continuity purposes. Public hearings were held on October 27, 28 and
29, 1987 to provide interested parties the opportunity to present testimony
on the proposed new rules. The comment period closed on November
27, 1987. The Department received written comments from 52 persons
and 13 people presented comments at the public hearings.

GENERAL COMMENTS

COMMENT: The framers of the Toxic Catastrophe Prevention Act
(the Act or TCPA) intended the Department to adopt rules designed to
widen the use of existing, well developed risk management practices to
all industrial sectors which handle extraordinarily hazardous substances,
Companies already employing sound practices were to be left relatively
unhindered, free to use and hone these skills, subject to adequate controls
to avoid any backsliding. The proposed rules singularly fail to do this.
The rules are inflexible and inordinately detailed in setting forth required
practices and procedures. Thus, it completely devalues the substantial
years of experience that have built up through employing sound practices
that are equivalent or better than those prescribed. The Department
should concentrate its efforts on those that have demonstrated that they
actually pose a threat.

RESPONSE: One goal of the Act is to ensure that all registrants
having an extraordinarily hazardous substance (EHS) in a quantity
greater than or equal to the registration quantity for that EHS will have
an approved risk management program. The definition of a risk manage-
ment program as set forth in the Act, at N.J.S.A. 13:1K-2li, includes
the eight major elements which the Department has defined as the mini-
mum requirements for a risk management program at N.J.A.C. 7:3(-3.
Some registrants may have no risk management program (RMP), or their
established RMP may have several material deficiencies. N.J.A.C. 7:31-3
is designed to equitably define for each registrant how to meet the mini-
mum requirements of an RMP, as listed in the Act. The Department does
not believe that the previous experience that industry has in risk manage-
ment practices is being devalued. A great number of current industry
safety and risk management practices have been incorporated into the
minimum requirements of the risk management program. Those com-
panies already employing sound risk management practices will find it
easier to meet the minimum requirements of an RMP than those without
such a program. The Depariment has determined that those facilities
without an RMP pose the greatest threat, and for these facilities the
Department and the facility owner will develop an extraordinarily hazard-
ous substance risk reduction work plan (work plan). A consultant must
conduct an extraordinarily hazardous substance accident risk assessment
(EHSARA) based on the work plan and then the registrant must under-
take an extraordinarily hazardous substance risk reduction plan. Those
registrants which develop a work plan, review an EHSARA, and under-
take an EHS risk reduction plan which leads to an RMP will obviously
be required to perform much more work than those registrants with an
established RMP.

COMMENT: The Basis and Background Document presents an
analysis of the labor requirements anticipated to administer the proposed
TCPA program. However, the Department has not addressed whether
the program can be managed in an effective, timely manner. The Depart-
ment needs to have answers to the following questions:

1. How long will it take to do summary and detailed reviews of RMP’s?
[s this time period reasonable, or will delays slow down implementation
of risk reduction measures, create criticism of the program, and encourage
people to avoid or ignore the rules.

2. Can the Department reasonably expect to find a sufficient number
of qualified persons to review RMP’s and risk reduction work plans, given
the technical expertise required, shortages of trained technical personnel
in the New Jersey area, and Department pay scales? If there are questions
regarding the reasonable likelihood of maintaining an adequate qualified
staff, the program will not achieve the claimed benefits; rules that do not
require large numbers of highly qualified technical people should be
considered. A backlog in air permit application approvals has been at-
tributed to the transfer of some Department staff from the New Source
Review Section to the TCPA program. If the Department can’t staff this
program and still perform its other duties, what can industry expect when
the program becomes fully operational?
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3. Have review and management procedures been established, or at
least planned? What are these procedures, and will they assure timely and
responsible execution of program requirements?

The Department will have to maintain a very large staff and budget
to administer the Act and the proposed rules. Neither the Act nor the
proposed rules say much about local authorities (first responders). Per-
haps the emphasis is misplaced or not as well balanced as desirable. Many
companies which submitted TCPA registration forms for EHS’s listed in
Part I of Table I of NJ.A.C. 7:31-2.3 more than 18 months ago have
yet to hear from the Department.

RESPONSE: A detailed workload analysis has been conducted by the
Department to determine the staffing requirements for screening the
summary risk management program statements, work plan preparation,
site inspections, consent agreements, and annual report reviews. The
Department expects to implement the program without unreasonable
delays and has made the following conclusions based on this study: 1.
The average summary risk management program statement review will
take approximately five work-hours to complete: 2. An average full RMP
document review should take approximately 12 work-hours to complete:
and 3. An average site inspection should take approximately 17.5 work-
hours to complete. The topic of Risk Management Program review is
discussed in the Basis and Background document in Section VII subsec-
tion P, and Table VII-5 contains an estimate of the professional hours
needed to conduct RMP reviews. The Department has not had a problem
finding well qualified and talented personnel to implement the TCPA
program and thus does not anticipate delays on its part slowing the
implementation of tisk reduction measures. The Department does not
expect a backlog similar to that in the New Source Review Section
because the Department has determined through a workload analysis that
it has sufficient personnel to implement the TCPA program. In addition,
the deadline for the submittal of summary risk management program
statements for those registrants affected by the N.J.A.C. 7:31-2.3 Table
I, Part 1I, has been moved back to June 30, 1989, in order to permit
an orderly phase-in of both the Part | and Part I EHS’s.

The Department has also studied the most efficient ways to handle
internally its review of RMP’s. Management controls and practices cur-
rently planned for implementation by the time of RMP review include:
1. Computerized tracking of registration forms. summary risk manage-
ment program statement submittals, annual reports, and other documents
from the facility; 2. The use of optical character reading of the risk
management program checklist: and 3. Enlisting the aid of the Depart-
ment’s Bureau of Enforcement Services to verify registration compliance.
Adoption of these practices is anticipated to provide for timely and
efficient review of the required submittals to the Department.

The Department does not expect the workloads of local authorities
such as first responders to increase due to the rules, as they do not place
any requirements on or in any way regulate this group. Because of the
hazards involved with the handling of EHS’s and the scientific techniques
involved in RMP management, the Department has placed responsibility
for administering the TCPA program at its Trenton offices, rather than
on local authorities or even the Department’s own field offices. Thus,
the nature of EHS’s and the scientific techniques involved in managing
an RMP preclude the use of unqualified personnel to administer the
Department’s program.

As to those facilities which have already registered with the Department
for Part I EHS’s, the Department advised them in September 1986 that
they could begin preparing their risk management programs. However,
the Department must wait until the proposed rules are effective before
taking any further steps in implementing the TCPA program, except for
unusual circumstances in which the public health and safety may require
the Department to take action in accordance with the Act itself.

COMMENT: Facilities with only one EHS such as chlorine should
be subject to less comprehensive RMP requirements since the EHS equip-
ment is less complex, the process is simple, and the chance of a
catastrophic release is greatly reduced.

RESPONSE: The Act specifically identified chlorine as an EHS and
stated that any facility which had greater than the registration quantity
of that substance must register with the Department and meet the eight
minimum requirements of a risk management program. Therefore, no
exemption for facilities handling only one EHS, such as chlorine, may
be granted. However, some of the eight elements of an RMP such as
the safety review of the design of equipment, risk assessment for specific
pieces of equipment, or standard operating procedures may be less de-
tailed for the simpler processes and will therefore be more easily satisfied
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by the registrants. Also, the development and implementation of an RMP
will certainly be less complicated if the facility has only one EHS, rather
than two or more.

COMMENT: Harzardous waste container storage facilities, which are
covered by a hazardous waste storage permit and in which no treatment
or disposal is performed, should be exempt from the proposed rules.
Operations at storage facilities are simple. Materials are stored in U.S.
Department of Transportation-approved containers, which are not
opened while in storage. Under the New Jersey Hazardous Waste Regu-
lations, storage facilities are required to have a hazardous waste facility
permit, must be designed to prevent an incident and must have emergency
plans and procedures that are approved by the Department. For per-
mitted hazardous waste container storage facilities, the information re-
quired for the TCPA rules has already been submitted to the Department.
Since the key elements of a risk management plan are already in place
and fully implemented at permitted hazardous waste storage facilities, the
Department should include an exemption for these facilities.

RESPONSE: The Department recognizes that the overall intent of
both the hazardous waste storage regulations and these rules is to ensure
the safe operation of these facilities. The Department further recognizes
that some of the provisions of the two programs may overlap and that
satisfying some provisions of the hazardous waste regulations could also
satisfy some requirements of the TCPA program. However, the TCPA
and the rules address a different threat than that dealt with by the
hazardous waste storage regulations and are more stringent in several
areas. While the TCPA program is concerned primarily with the immedi-
ate threat to the public health and safety of a catastrophic release of an
EHS, the New Jersey hazardous waste regulations are concerned primar-
ily with the impairment of the environment and the resulting long term
effects on the public health and safety of improper storage, treatment
and disposal of all hazardous wastes. Thus, in order to ensure the safe
operation of those hazardous waste storage facilities which store at least
the registration quantity of an EHS, no exemption has been provided.
However, to the extent that key elements of a RMP are already in place
and fully implemented, the burden on the facility to develop an RMP
will be reduced.

COMMENT: A commenter stated that its tanks do not contain the
minimum reportable quantities of EHS’s except perhaps for a very brief
moment in the dilution process and should clearly be exempt from these
rules. Hydrofluoric acid is stored in the 55 gallon drums in which it is
received. When emptied into the batching tanks, the acid is immediately
diluted with water to a percentage concentration well below the 70 percent
threshold set forth in the list proposed in N.J.A.C. 7:31-2.3. Hydrochloric
acid is treated similarly and is immediately diluted with water to a
concentration well below 36 percent.

RESPONSE: If the quantity of any EHS at the site is kept below the
registration quantity for that EHS, the facility is not subject to the TCPA.
However, the presence of hydrofluoric acid stored in drums at the facility
would subject that facility to the TCPA if at any time the concentration
of the hydrofluoric acid was 70 percent or more by weight hydrogen
fluoride and in excess of the registration quantity. Hydrochloric acid
would be treated similarly.

COMMENT: One commenter provided a tabular summary of the
incidents used in the Department’s background document for the TCPA
rules which provided the following information for each incident: site
name; date of the incident; type of incident, that is, explosion, fire, spill,
air release, vehicle accident, or rail accident; release mode, that is, air,
water or land release; cause of the incident, that is, human, equipment,
vandalism or unknown; materials and quantities involved in each inci-
dent; and the response actions to each incident. From this summary it
was concluded that the database of 671 incidents discussed in the Basis
and Background Document for proposed N.J.A.C. 7:31 extended far
beyond the intent of the Act, and that the database should be modified
to: 1. only include those incidents which have a direct bearing on the
Act, that is, incidents involving EHS's listed in the proposed rules, and
2. to focus on those incidents which resulted in “death or permanent
disability” to the off-site community. Of the 118 incidents involving
EHS’s, there were three fatalities and no more than one fatality per
incident, which does not meet the definition of extraordinarily hazardous
accident risk as stated in the Act. The database failed to identify which,
if any, of the 118 incidents meet the criteria of extraordinarily hazardous
accident risk.

RESPONSE: The Department wishes to emphasize that the require-
ments of the rules are derived from the provisions of the Act itself, and
are not based on the incidents discussed in the Basis and Background
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Document. The database of 671 incidents was referenced in the Introduc-
tion of the Basic and Background Document as background information
only. Its inclusion in the document was merely to illustrate the causes,
types, and frequency with which environmental incidents occur in the
State and the need for increased awareness and measures to prevent such
incidents from occurring in the future. The specific incidents presented
in Section B of the Introduction to the Basis and Background Document
do involve EHS’s included in Table I at N.J.A.C. 7:31-2.3(a), with a few
exceptions. The exceptions are those releases that occurred just two
months prior to the accident in Bhopal. However, those incidents
heightened public awareness and were a major factor leading to develop-
ment of the TCPA. The Department believes that this database provides
valuable information as to the types of accidents that occur in the State
and gives information as to where to focus efforts to increase safety.

The Department believes that even though an actual incident my not
have resulted in death or permanent disability, the incident is still of
concern and should still be reported. The absence of death or permanent
disability in a given instance may have been due solely to chance factors
such as the time of the incident, wind speed and direction, atmospheric
stability, or the location of the nearest off-site population. The Act defines
an extraordinarily hazardous accident risk as a potential for release of
an EHS which could produce a significant likelihood that persons exposed
may suffer acute health effects resulting in death or permanent disability.
Because of the lack of comprehensive reporting requirements in effect
at the time of the incidents, in particular incomplete information as to
the quantity of the EHS used at the facility, as well as the exact cause
of death, the Department is unable to determine which, if any, of the
118 incidents involving EHS’s would have been included within the scope
of the rules.

COMMENT: Of the 61 incidents in the database cited in the Basis
and Background Document involving Part 1 EHS's, 14 people were
injured and eight people were hospitalized. Of those, were there any cases
of permanent disability? If none involve permanent disability, they should
not be used as supporting data.

RESPONSE: The number of people killed, injured, or hospitalized as
listed in the database was obtained by the Department’s Bureau of Com-
munications and Support Services at the time of the incident from on-
scene personnel. No follow-up investigations were conducted by the De-
partment to determine the number permanently injured by the incident
and no names of injured or hospitalized personnel were obtained. How-
ever, as stated in the Basis and Background Document, the database was
used only to illustrate the cause, frequency, and extent of incidents, and
the chronology of incidents was intended merely to illustrate the increased
frequency of incidents just prior to and following the accident in Bhopal.
While the requirements of the rules are based on the provisions of the
TCPA itself, the Department believes that useful information can also
be derived from incidents involving releases of EHS’s which did not result
in death or permanent disability. The TCPA program is designed to
prevent potential releases of EHS’s that could produce death or per-
manent disability, and reviewing actual EHS release incidents, whether
they resulted in death or permanent disability or not, provides valuable
information on the causes, frequency, and extent of such release. This
type of review could lead to more effective measures for preventing a
catastrophic release in the future. Otherwise, industry safety personnel
and the Department would have to operate on much less information
and would be unable to learn from past minor incidents which could
prevent a major incident involving the potential loss of life and/or per-
manent disability of off-site persons in the future.

COMMENT: The database of incidents cited in the Basis and Back-
ground Document does not support the need for the costly “permit
approval' approach given the problems with defining state of the art and
handling confidential information. With the possible exception of
anhydrous ammonia. neither does the database support the need for the
expansion of the initial EHS list beyond 1] substances. Of the 671 inci-
dents cited, only 58 incidents involved Part [I listed EHS materials, and
only i4 substances on the Part I EHS list were involved. The remaining
incidents do not involve EHS’s and do not relate to TCPA issues. The
absence of catastrophic accidents indicates that most EHS facilities have
effective RMP's, This supports the conceptual performance oriented
RMP rather than a rigid permit/approval approach.

RESPONSE: The Department is not proposing a “‘permit approval®
approach in these rules. Rather, the rules establish the requirement that
owners or operators of EHS facilities institute and implement risk man-
agement programs to prevent the release of EHS’s and further provides
for review and inspection procedures by the Department, with enforce-
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ment actions being based on consent agreements and administrative or-
ders. In addition, the Department has recently proposed new rules con-
cerning the handling of confidential and trade secret information for the
TCPA program in the New Jersey Register at 20 N.J.R. 350(a). and the
handling of confidential information is not expected to significantly im-
pact the TCPA program. All comments on confidentiality and trade
secrets will be responded to in the adoption notice for those rules. The
Department also does not anticipate any significant problems in applying
the term “‘state of the art”, because of the manner in which the term
has been defined and the manner in which it will be used in hazard
analysis and risk reduction determinations. Regarding the expansion of
the EHS list, the Act. at N.J.S.A. 13:1K-22¢, specifically required the
Department to adopt as a rule an EHS list; and the database was not
used to justify expansion of the EHS list beyond the original 11
substances. As discussed in the Basis and Background Document, the
toxicity of the substance and the ability of the substance to be dispersed
into the atmosphere were considered as criteria for the EHS list ex-
pansion, and each of the 93 substances and chemical compounds listed
at N.J.A.C. 7:31-2.3 Table 1, Part Il met the criteria for inclusion on
the list of EHS’s. The database provided useful information as to the
cause, frequency, and extent of past accidents that have occurred and
specifically supports the need for better maintenance procedures and
employee training to prevent these types of incidents. The fact that no
catastrophic incidents have yet occurred within the State involving a
particular substance is not a justifiable reason for excluding it from the
proposed N.J.A.C. 7:31-2.3 Table I, Part Il. Although many EHS facili-
ties do have RMP’s and New Jersey has not suffered any catastrophic
accidents of the same magnitude as that of Bhopal, India, the Legislature
has determined, at N.J.S.A. 13:1K-20, that the threat of a catastrophic
release does exist in New Jersey and that the single most effective effort
to be made toward prevention of such a release is the anticipation of
the circumstances that could result in such occurrences and the taking
of those precautionary and preemptive actions required; in other words,
the implementation of effective RMP’s. As the result of the investigation
of the incidents cited in the Basis and Background Document, the Legis-
lature and the Department identified the need to define more fully the
elements of RMP’s which, when implemented, would require more
tharough analysis techniques and preventive measures by the owners or
operators of facilities handling EHS’s. Finally, the fact that the Act, at
N.J.S.A. 13:1K-21i, in defining “'risk management program’ listed the
eight elements which are included in the rules, indicates that the Legis-
lature did not intend RMP's to be mere conceptual performance oriented
guidelines.

COMMENT: One commenter provided a tabular summary of the 671
incidents used in the Department’s background document for the TCPA
rules which provided the following information for each EHS involved:
the number of incidents involving that particular EHS and whether it
was the result of fire or an air release; the type of source of the substance,
that is, fixed/covered, fixed/probably not covered, or transportion
source; and the number of incidents involving fatalities, injuries, hospital-
ization or evacuation. It then stated that the Department infers that this
database supports the need for the proposed new rules, but that to do
so is highly misleading. For example, the database includes over 70
pesticide incidents, 30 incidents involving PCB’s, 57 fuel supply related
incidents, and 65 incidents involving transportation accidents and 20
involving sanitary landfill fires—all of which are not covered by the
TCPA. Also, much of the database includes incidents related to oper-
ations not covered by the proposed rules. Furthermore, only 119 of the
671 incidents involve an existing or proposed EHS. It would be useful
to understand how the proposed rules would have affected those inci-
dents.

RESPONSE: The Department recognizes that many of the incidents
in the database did not involve an EHS. However, the database was
merely analyzed for the types and causes of 671 incidents reported to
the Department’s Division of Environmental Quality which included
incidents involving air quality, pesticides, radioactive compounds, and
spills. The Legislature in enacting the TCPA clearly identified the need
for a comprehensive public protection program and directed the Depart-
ment to develop and establish rules regarding the prevention of toxic
catastrophes. Thus, these incidents were not the basis for the rules,
although many of them do support the need for the rules by pointing
out equipment and operator failures or errors which resulted in releases
that may have been prevented by an effective RMP. The findings and
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declarations of the Legislature as stated in the Act, at N J.S,A. 13:1K-20,
specifically refers to the *‘score of accidental releases into the atmosphere
of the State . . .”. Therefore, to refer to these incidents is not misleading.

The causes and types of incidents occurring at fixed facilities does give
an indication as to where efforts should be made to prevent further
recurrences of similar types of accidents. As noted in the Basis and
Background Document in Section I, subsection A, analysis of incidents
with known causes reveals that factors directly related to management
initiatives predominate, such as preventive maintenance and operator
training. In a high percentage of the incidents the cause or causes are
unknown, and this may have been due to lack of stringent reporting and
follow-up investigation requirements in effect at the time. Although the
Department recognizes that the database is incomplete, the Department
believes that it does demonstrate that some of the past incidents could
have been avoided by better maintenance procedures, better operator
training, and adherence to the procedures of a risk management program.

COMMENT: The Department should have evaluated the 671 inci-
dents between 1980 and 1986 and the 124 incidents between 1986 and
1987 to determine: 1. How many incidents occurred at facilities to be
covered by the proposed new rules as opposed to at exempt facilities?.
2. How many would have been reasonably foresecable under the proposed
program, or would they have occurred anyway? 3. What was the severity
and preventability of incidents that would not have been prevented by
these rules? Is the Department justified in focusing its attention and
resources on the types of incidents the proposed program would prevent?

RESPONSE: Whether a particular facility would have been covered
by the rules or would have been exempt was not available to the Depart-
ment during the preparation of the Basis and Background Document for
the proposed rules, as the information concerning the total amounts of
substances at a site where an incident occurred was not included in the
incident database. Although the number of incidents that would have
been foreseeable, and thus preventable, under the proposed rules is not
available from the limited database concerning these incidents, it is gener-
ally accepted by industry that a risk management program can reduce
the risk of a release of an EHS that may have the potential for a
catastrophe. The database concerning the 795 incidents is not sufficient
to permit the Department to calculate with any degree of reliability either
the severity or preventability of these incidents. The ruies focus on pre-
venting those types of releases which would most likely result in acute
health effects to persons exposed off-site, and thus are clearly in ac-
cordance with the intent of the Act.

COMMENT: The State should recognize that older facilities will prob-
ably not have current drawings and documentation regarding all equip-
ment. Hence, the requirements of the proposed rules place a heavier
burden on older facilities. Therefore, the compliance schedules should
distinguish between old and new facilities.

RESPONSE: The Department recognizes that the requirements of the
rules will impact differently on each facility, not only because of the age
of the facility but also because of its size, function, and the type and
number of EHS’s it handles. Obviously, up-to-date drawings and
documentation regarding EHS facilities and equipment are required if
accurate and complete safety reviews and hazard analyses are to be
performed. However, registrants with an EHS listed in Part I of Table
I at N.J.A.C. 7:31-2.3 have until September 19, 1988 to update their
drawings and documentation and to conduct the required safety reviews
and hazard analyses. Those registrants with EHS’s listed in Part I of
Table I at N.JLA.C. 7:31-2.3 do not have to submit their summary risk
management program statements until June 30, 1989, which was revised
from the proposed submittal deadline of October 31, 1988, in order to
allow an orderly phase-in of these facilities. The Department believes that
these time periods provide ample time for all facilities to perform these
tasks.

COMMENT: Several provisions of the proposed rules require submit-
tals by the regulated community within a specified time period. A regis-
trant is not only required to meet the deadlines, but also stands to suffer
severe financial penalty in the event of delays. The Department should
be required to adhere to specific timetables as well to avoid delays in
reviewing RMP’s and to avoid backlogs in the approval process. A section
should be added to guarantee that within 90 days of any filing the
Department will provide a response or, in the alternative, the Department
should be required to reach a decision within 180 days that either accepts
the registrant’s submission or provides a description of short-comings.

RESPONSE: The Department has attempted to structure the program
requirements to avoid delays in the operation of affected facilities. How-
ever, the Department cannot guarantee that all reviews will be completed
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within 90 days or even 180 days, as a set time period for review may
lead to an incomplete review of the submittal. The Department must
conduct a proper review of all documents required to be submitted to
it in order to ensure that the requirements of the rules are being met.
If a review is not thorough, the intent and purpose of the TCPA will
not be carried out and an otherwise preventable EHS release could occur,
The Department will notify registrants of any required submissions which
are incomplete or inadequate and will, of course, describe the deficiencies
to permit registrants to satisfy the requirements of the TCPA program.
Through a workload analysis which it performed, the Department has
determined that the TCPA program is properly staffed to avoid delays.
Therefore, no specific deadlines for Department response will be added
to the rules.

COMMENT: A registrant who is trying to comply in good faith
should be able to ask the Department for more time, that is, an extension
of time to comply.

RESPONSE: The Department has established appropriate time sched-
ules for the different stages of developing or implementing an acceptable
RMP. The Department determined that these time schedules are reason-
able and provide sufficient time for a registrant to comply with the various
requirements of the program. Two time limits which the Department has
extended are: 1. the submittal of summary risk management program
statements for those facilities which have an EHS in NJ.A.C. 7:31-2.3
Table I, Part Il has been changed from October 31, 1988, to no later
than June 30, (989, in order to provide a smooth phase-in of these
facilities: and 2. the 30 day time limit for the registrant to execute a
contract with a consultant chosen by the Department has been extended
to 45 days to provide sufficient time to negotiate the terms of the contract.

COMMENT: Must the Department respond within the 90 day period
specified in proposed N.J.A.C. 7:31-2.5(c), 2.10(a)2, and 2.10(a)3, or is
it open-ended and subject to the Department’s workload?

RESPONSE: The 90 day periods specified in NJ.A.C. 7:31-2.5(c),
2.10(a)2, and 2.10(a)3 apply only to those owners or operators who are
constructing new EHS facilities and who have not previously been regis-
tered under the TCPA program. The requirements to register with the
Department and submit a safety review, a hazard analysis and a risk
assessment prior to the start of construction, and to submit a summary
risk management program statement prior to placing the equipment into
EHS service are necessary 1o ensure that risk reduction measures have
been included in the design and operating procedures of a facility where
the owner or operator was not previously involved in the TCPA program.
The ability of the Department to review the submitted documents and
approve construction and operation of the new EHS facility depends in
large measure on the adequacy and completeness of the documents them-
selves. While the Department cannot guarantee that all reviews will be
completed within 90 days, as a set time period for review may lead to
an incomplete review of the submittal, the Department will endeavor to
complete the review in a timely manner. The Department believes that
if a review is not thorough, the intent and purpose of the TCPA will
not be carried out and an EHS release may occur which would otherwise
have been prevented. The Department intends to conduct thorough and
timely reviews of these submittals and will notify the owner or operator
of its approval or of any necessary revisions as quickly as possible.

COMMENT: The following comments concern the expected economic
impact of the rules. Based on estimates from several of its member
companies, one commenter estimated that the initial cost for the one time
revision for each RMP would range from $250,000 to $500,000 per EHS
facility, with an average cost per EHS facility of $375,000 and a total
cost of $602,000,000 for the 1,606 EHS facilities in the State. The esti-
mated annual cost of maintaining an RMP in compliance with the TCPA
rules was $100,000 to $300,000 per EHS facility, with an average cost
per EHS facility of $200,000 per year and a total cost of $321,000,000
per year for the 1,606 EHS facilities in the State. The figure of 1,606
facilities represents the commenter’s estimate of the EHS facilities that
would be involved with substances on the total expanded list of EHS’s.
Another commenter estimated the TCPA costs for a two million gallon
per day wastewater treatment registrant at $18,700 initially and $11,200
annually.

The Department underestimated the economic impact of the proposed
rules on both the Department and on the affected facilities. Due to the
high specificity and detailed nature of the proposed rules, facilities would
be required to reorganize most of the components of their RMP’s. It is
estimated that this would require a significant effort to complete and the
economic burden is substantial. The Basis and Background Document
discusses in general terms that the increased costs of doing business would
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be partially offset by some lower operating and maintenance costs. Pro-
jected costs of administration and compliance and any alternative systems
were not developed. The Basis and Background Document does not
provide cost/benefit data or include capital expenditures needed to bring
industry into compliance with the rigid rules. The public will not realize
any significant improvement in the reduction of catastrophic release
potential commensurate with the costs to be incurred.

What will be the cost to big business? Does the Department’s failure
to make this estimate imply money is no object in the Department’s eyes?

What alternatives were evaluated? What costing out of those alternative
enforcement schemes was carried out?

The Department estimates of $5,000 to $250,000 annual compliance
cost, in addition to $5,000 to $1,000,000 start-up costs for small businesses
is outrageous. The Department underestimated the costs to small busi-
nesses by only considering capital investments; labor, maintenance, and
administrative costs could double the estimate.

RESPONSE: The economic impact statement in the Summary to the
proposed rules identified the TCPA activities which would contribute
both to increased costs and to savings, not otherwise readily available,
that would resuit from TCPA compliance. Section XI of the Basis and
Background document on economic effects of TCPA explained in more
detail the particular TCPA activities, in terms of TCPA compliance, that
each major category of registrant would experience.

The Department has clarified the economic impact of the TCPA rules
by including actual cost estimates. Definition of various categories of
registrants to which different costs apply facilitates this examination.

The number of registrants covered by the original list of 11 EHS’s and
covered by the list of additional 93 EHS’s and the number of their
sites/systems and cost of TCPA compliance, respectively, are as follows:

Original Increment

Census list Additional list Total
Registrants 665 174 837
Sites/systems 803 174 977
Compliance costs, miflions (e)
One-time RMP/WP $45 $14 §59
One-time capital $40 518.6 $58.6
Annual compliance $20 $11.7 $31.7

In the foregoing tabulation, (e) refers to Department estimates and
“onetime RMP/WP™ refers to one-time RMP revisions and one-time
work plan/EHSARA implementation. It should be noted that the census
value of 803 sites/systems, meaning industrial sites and water/wastewater
systems, corresponds to the census data presented by Table 1V-2 on page
46 of the Basis and Background Document of 803 *‘facilities.”

Costs to individual sites/systems depend on a range of factors. The
Department has estimated the average cost per site/system corresponding
to various categories of registrants. Costs included in the average are
either on a site/system or EHS facility basis. The average costs are used
to calculate the costs of the entire group.

Initial costs include initial RMP revision and site-filing costs and the
installed cost of a weather station mandated directly in the rules, but
exclude cost of equipment to reduce risk as may be required by a regis-
trant risk reduction plan as these are included in capital cost defined
below. In the Regulatory Flexibility Statement that accompanied the
Summary statement with the proposed rules, the cost of the weather
station had been considered as a capital cost rather than an initial cost,

The capital costs include the total installed costs of equipment and
facilities to reduce risk as may be required by a risk reduction plan
developed as a result of a hazard analysis or risk assessment by the
registrant from the initial review of the Department.

The annual costs include annual TCPA fee, registrant’s RMP adminis-
trative costs, and operating and maintenance costs of TCPA mandated
equipment and of equipment installed as a result of subsequent risk
reduction plans.

Implementation of an RMP for some sites/systems will mean increased
costs on some items like more frequent safety reviews and hazard analyses
and increased maintenance. On the other hand, other sites/systems may
not experience these as increased costs because these activities are already
part of implementing their RMP prior to the enactment of TCPA. How-
ever, all registrants would incur annual TCPA fees as these reflect the
cost to the Department which will be ongoing.

The profile of sites/systems with the original 11 EHS’s reflects their
status through August 1987. It is expected that upon update or regis-
tration after the operative date of the rules, the profile will shift to fewer
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sites/systems in total among those with EHS's on the original list and
to more registrants with established RMP’s, which will be reflected in
a lower aggregate cost of TCPA compliance. The incremental number
of sites/systems that results from the list of additional EHS's is obtained
by comparing data from other Department registration files with TCPA
registrations.

The range of factors affecting costs to individual sites/systems is evi-
dent by reviewing the costs of the industrial sites with those of the
water/wastewater systems:

$ Per site/system

Average Range
One-time RMP/WP
Industrial $93,100 $30,400-$1,194,000
Water /wastewater $38.600 $11,600-354,300
Annual TCPA Compliance
Industrial $44,000 $21,700-$596.200
Water/wastewater $16,100 $ 7,100 -$18,100

The average of $93.100 for one-time RMP/WP costs anticipated for
industrial sites does not reflect the upper limit of $1,194,000 that is
estimated for one site in the State. Excluding that site, an upper limit
of $400,000 for a site is estimated to be more likely. The more than two-
thirds of the industrial sites which handle either one or two EHS's are
estimated to experience a cost less than the average of $93,100.

The average of $38.600 per water/wastewater system for one-time
RMP/WP costs reflects the large proportion which will be engaged in
the work plan route to an RMP. Systems subscribing to an available
generic RMP are likely to experience a better than 50 percent saving
compared to the costs originally anticipated for systems which would take
the work plan route.

Similarly, with regard to annual compliance costs of industrial sites,
more than two thirds of the sites which have either one or two EHS’s
are estimated to have annual cost less than the $44,000 average, and the
upper limit estimate of $596,200 reflects the one largest site in the State.
Excluding that site, an upper limit of $180,840 for a site is estimated to
be more likely.

On capital costs, the $4,000 to $6,000 for a weather station included
with the one-time RMP/WP costs is estimated to define the lower limit
of capital cost mandated by TCPA. While no small business in the State
is expected to spend more than $1 million for TCPA capital cost, TCPA
capital expenses of a larger chemical manufacturer could reach several
million dollars. However, such high levels of capital expense are not
considered likely since chemical manufacturers with large establishments
in the State probably have well developed RMP's and their facilities
already reflect implementation of earlier risk reduction plans.

The cost data presented in the Regulatory Flexibility Statement that
accompanied the Summary statement with the proposed rules gave ranges
of TCPA costs to each small business: $5,000 to $1,000,000 as the range
of initial capital cost; and $5,000 to $250,000 as the range of annual cost
of compliance. These figures were apprised from U.S. Census data to
define gross order of magnitude of costs. The figures were used to support
the proposition that no exemption would be provided small businesses
because the benefit that the proposed rules would provide to the environ-
ment justified its economic impact on small businesses.

However, cost effectiveness was important to frame specific require-
meats of the rule in meeting the Act’s intent. For example, in dividing
the requirements for “risk assessment for specific pieces of equipment”
into hazard analysis and risk assessment, as presented in NJ.A.C.
7:31-3.9, probabilistic risk assessment methods were first considered.
Implementation of such methods was found to be costly and the intent
of the Act is met equaily well by the rule’s requirements on this element
of a risk management program at much lower cost. As another example,
possible exemptions are included in the rule (N.J.A.C. 7:31-2.19) for very
small facilities in meeting the requirements of subchapter 3 of the TCPA
rules as another way of reducing costs.

While the costs to be incurred in developing and implementing the
‘TCPA program are significant, the Department believes that as a result
of the implementation of effective RMP’s at all EHS facilities in the State,
‘thc public will realize a significant reduction in the threat of potentially
catastrophic EHS releases, the main goal of the Act.

COMMENT: The proposed rules contain onerous record keeping and
ireporting requirements and places an unreasonable burden upon business
'and local government. The Department should reassess the administrative

Costs associated with the paper burden imposed which would result in
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failure to meet the mandate of the law. The excruciating detail goes
beyond the intent of the Act and results in rigid and duplicative regulation
of facilities. This will create a tremendous amount of paperwork for those
affected and the Department, and will violate the paperwork reduction
act without benefit to industry or the public. The administrative modi-|
fications to the format of existing risk management plans will result in
an unnecessary burden to sections of the regulated sector, and could even
result in poorer compliance as a result of confusion between old and new
RMP’s. Prudent facility operators should be granted greater flexibitity
in the management of their activities. The minimum elements for a risk
management program assume a complex chemical operation, With some
of the reportable quantities being equivalent to perhaps one drum, much
of the program elements are irrelevant or overkill. Rather than developing
new rules or duplicating existing requirements, the Department should
acknowledge such existing regulations and standards as: Title III of the
Superfund Amendments and Reauthorization Act, 42 U.S.C. 1101 et seq.,
the Federal Emergency Planning and Community Right-to-Know Act of
1986, (SARA Title III); the Chemical Manufacturers Association Com-
munity Awareness and Emergency Response programs; Occupational
Safety and Health Administration (OSHA) regulations; American Na-
tional Standard Institute (ANSI) practices; and National Fire Protection
Association (NFPA) codes.

RESPONSE: The Department has streamlined the recordkeeping and
reporting requirements of the TCPA program in order to eliminate un-
necessary efforts on the part of facilities while ensuring that the Depart-
ment has access to all the information necessary for a complete and
proper review of covered facilities. Such measures include the completion
of a checklist reporting system by the facility, a summary risk manage-
ment program statement, which has now been revised to require less
information to be submitted to the Department, and the requirement to
submit to the Department only a catalog list of the documents held at
the facility. The documents on the catalog list need not be supplied to
the Department until requested, and except for those documents needed
to support consent agreements, administrative consent orders, and admin-
istrative orders, the Department plans to inspect these documents outside
of the facility only in special circumstances. The Department believes that
the requirements of the rules are necessary to equitably determine which
facilities have acceptable RMP’s, and that set requirements must be
established in order to equitably determine which facilities are being
operated prudently. While the State of New Jersey does not have a
paperwork reduction act and the Federal law, 44 U.S.C. 3501 et seq.,
does not apply to the states, the Department has attempted to minimize
the paperwork burden for both the regulated community and itself by
taking the measures noted above.

While the Department recognizes that some facilities may have effective
RMP’s in formats which differ from that specified by the rules, the
Department has determined that the best means of ensuring compliance
by all facilities is to require that all RMP's cover the eight elements of
an RMP as set forth in the Act at NJ.S.A. 13:1K-21i. Although re-
organization will be necessary on the part of some facilities, the result
overall will be more effective risk management by all facilities. Any
confusion resulting from the shift from an old to a new RMP should
be short lived and minimal, as any effective RMP is constantly under-
going review and revision in order to be maintained current and effective.
EHS facility operators, while required to satisfy the requirements of the
rules, do retain significant flexibility in managing their facilities and their
RMP’s. An example of the requirements of the proposed rules being
relaxed to grant registrants greater flexibility in managing their facilities
is the revision to N.J.A.C. 7:31-3.10(a) which eliminated the requirement
to establish an emergency response committee and instead leaves it up
1o the registrant’s management to develop and implement the required
emergency response program.

Regarding the reference to the reportable quantities of some EHS's
being equivalent to one drum, the Depariment has determined that the
registration quantities for each chemical on the expanded list does indeed
have the potential for a catastrophe. The method for making this de-
termination is discussed in Section VII, subsection D of the Basis and
Background Document to the proposed rules. While each of the eight
elements of an RMP must be addressed for a facility with the registration
quantity of an EHS on board, even if no complex chemical operation
is entailed, the development and implementation of an acceptable RMP
at such a facility should be considerably less detailed and burdensome
than at a facility with a larger quantity of an EHS and a complex process.
The burden of compliance is obviously greater where the risks are greater.
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The rules do recognize existing standards and the Department will
inspect facilities to verify that the applicable standards are being used
and met. A few examples of the standards incorporated into the rules
are National Fire Protection Association, American National Standard
Institute, and American Petroleum Institute standards. However, the
intent of some of the regulations mentioned in the comment is not the
same as that of the TCPA. For example, OSHA is concerned with on-
site employee injuries, whereas the TCPA program is concerned with the
potential for off-site injuries and deaths in the surrounding population.
Both must be addressed, and the solution for one program may not be
an adequate solution for the other program’s goals. SARA Title 11I does
not address many of the issues of the TCPA nor does it require facilities
to have an effective risk management program, but it is a complementary
program to the TCPA. Finally, the Community Awareness and Emerg-
ency Response program does not address all the aspects of an RMP, and
it is not a mandatory program.

COMMENT: The Act restricts the use of the information supplied to
the Department by an insurance carrier only to “its own employees or
agents to assist in enforcing the provisions of this act, or for use in a
civil or criminal proceeding, if so ordered by a court,” and further
mandates that the Department adopt by rule principles or guidelines and
procedures to govern the internal management of the information sup-
plied to it by insurers pursuant to the Act. These guidelines must be
adopted to ensure that the information supplied is not subject to dis-
closure to the general public. The Act also requires the Department to
have these provisions regarding confidential information in place prior
to receiving confidential information from registrants. The potential for
industrial espionage is enormous given the large amounts of information
that would be requested by the State, and the Department gave strong
assurances to industry that confidential information supplied to the De-
partment by registrants would be treated as such. The proposed rules do
not mention how the Department will guarantee confidentiality. New
Jersey facilities will be at a competitive disadvantage with out-of-state
facilities which do not have to divulge this information. Without adequate
assurances of protection, registrants would have to choose between the
cost of losing trade secrets and the cost of relocating to another state.
The proposed rules should not be finalized until the regulated community
can access the impact of the program on their operations as affected by
the confidentiality provisions.

RESPONSE: The Department published its proposed rules concerning
confidentiality and privileged trade secrets under the TCPA in the Febru-
ary 16, 1988 New Jersey Register at 20 N.J.R. 350(a). In that proposal,
the Department also withdrew the insurance section initially proposed
as part of these rules and proposed a new insurance section, N.J.A.C.
7:31-2.15. The newly proposed N.J.A.C. 7:31-2.15(¢) specifically provides
that the Department is authorized to disclose information obtained from
an insurance carrier only to its own employees or agents to assist in
enforcing the Act, or for use in civil or criminal proceedings, if so ordered
by a court. The confidentiality and trade secret rules. NJ.A.C. 7:31-5,
are designed to carry out the mandate of the Act by providing the
principles, guidelines, and procedures governing the internal management
of confidential information supplied by both registrants and insurers, and
thus ensures that such information is not inadvertently disclosed to the
public. As the confidentiality and trade secret rules provide for the protec-
tion of both confidential information and privileged trade secret and
security information, New Jersey facilities will not be competitively disad-
vantaged as to out-of-state facilities and should not be forced to consider
relocating to other states. Although the confidentiality and trade secret
rules are not being adopted at the same time as the TCPA program rules,
the Department anticipates that the confidentiality and trade secret
provision will be adopted shortly, as the comment period closed on April
6, 1988. Also, the TCPA program rules do not become operative until
60 days after they are adopted, but the confidentiality and trade secret
rules will be effective upon publication. Thus, there should be little, if
any, gap between the two sets of rules. Finally, as the comment period
for the confidentiality and trade secret provision was extended an extra
22 days, industry and the public had a sufficient amount of time to assess
the effect of the rules and to comment on it. Comments concerning
confidentiality and trade secrets will be responded to in the adoption
notice for the confidentiality rules, NJ.A.C. 7:31-5.

COMMENT: The information generated by the proposed rules should
be more accessible to the public. There are no provisions for public access
to information such as risk assessments, process chemistry, inventory,
standard operating procedures and site plans.

(CITE 20 N.J.R. 1362)
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RESPONSE: Generally, all public information, as defined by the New
Jersey Right to Know Act, N.J.S.A. 47:1A et seq., collected by or orig-
inated by the Department in connection with the Act or these rules will
be available to the public. However, information such as risk assessments,
process chemistry, standard operating procedures, and site plans may be
claimed by the registrant as constituting confidential information, and
therefore it may not be available to the general public. The TCPA con-
fidentiality and trade secret rules, N.J.A.C. 7:31-5, which provide the
details on how the Department will handle the confidential and trade
secret information, were proposed on February 16, 1988, in the New
Jersey Register at 20 N.J.R. 350(a). Proposed N.J.A.C. 7:31-5.5 sets forth
the criteria for the Department’s determination of what constitutes con-
fidential and privileged trade secret information. The public may request
a copy of any information in the Department’s possession: however,
information properly claimed as confidential will be treated as such by
the Department, unless the Department determines it is not entitled to
such treatment. Of course, an edited version, the public copy, of any
confidential information provided to the Department will be available
to the public upon request. Comments regarding confidentiality and trade
secrets will be responded to in the adoption notice of the proposed
confidentiality rules, N.J.A.C. 7:31-5.

COMMENT: Documents such as engineering diagrams, process
chemistry, operating instructions, accident investigation reports, safety
procedures and emergency response procedures should remain at the site.
N.J.A.C. 7:31-2.6(e) should be reworded to allow for review of documents
at the Department under unusual circumstances only. There should be
strict rules governing confidentiality in this area because the public and
the media may construe unlikely scenarios as probable occurrences. In
addition, many accident scenarios addressed by a hazard analysis are
highly unlikely.

RESPONSE: Engineering drawings, process chemistry, and operating
instructions, etc., will generally be permitted to be maintained at the site,
except for those documents needed to support consent agreements, ad-
ministrative consent orders and administrative orders. Additionally, the
Department is reserving the right to require that documents be submitted
to it when it deems it necessary to review or mainlain them at the
Department’s offices, Therefore, NJ.A.C. 7:31-2.6(¢) has not been re-
vised.

Registrants will, of course, have the opportunity to claim that infor-
mation resulting from a hazard analysis is entitled to be treated as
confidential information, and the Department believes that confidential
and privileged trade secret information will be adequately protected by
proposed N.J.A.C. 7:31-5. Comments addressing confidentiality and
privileged trade secrets will be responsed to in the adoption notice for
the proposed confidentiality rules, NJ.A.C. 7:31-5.

COMMENT: One commenter submitted a detailed proposal which
listed those portions of the rules which required documentation to be
provided to the Department and indicated for each such requirement
whether it was appropriate for that documentation to be submitted to
the Department, to be maintained on site for review by the Department
or not to be maintained by the registrant at all. The majority of the
information submitted pursuant to the proposed rules is certain to contain
confidential business information. Is the State going to be in a position
to provide hundreds of file drawers with locks for the monumental
quantity of documents they are going to receive? In considering which
documents are to be submitted and which documents are to be maintained
on site available for review by the Department at any time, one must
balance the State’s desire for possession of confidential and proprietary
information versus the potential severe economic liability to the regis-
trant. The reports of safety reviews, hazard analyses, and risk assessments
which are required to be submitted should instead be maintained at the
site. Though it is not specifically requested to be submitted to the Depart-
ment, all information required by proposed N.J.A.C. 7:31-3.3 through
3.10 regarding the risk management program should be maintained at
the site.

Finally, concern was expressed that hazard analyses and risk
assessments in particular are confidential and proprietary information,
and that such sensitive information should not be deposited in the Depart-
ment’s files.

RESPONSE: The Department is retaining the right to have confiden-
tial information submitted to its office for review; however, except for
those documents needed to support consent agreements, administrative
consent orders and administrative orders, in most cases it is anticipated
that the information will not be submitted to the Department but rather
will be permitted to be retained on site for review during inspections.
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It is not the intent of the Department to require burdensome amounts
of paperwork to be submitted and stored at its offices. The Department
has reviewed the documentation requirements of the proposed rules in
view of this comment and has determined that, although the times of
submission or availability may have changed, all the required documents
are needed by the Department to effectively implement and carry out the
Act and the TCPA program.

The Department is also aware of the sensitivity of the documents to
be submitted and has proposed procedures to maintain confidentiality,
including locked cabinets, secured computer data, and an authorized
records custodian, in the proposed confidentiality rules, NJ.A.C. 7:31-5,
which appeared in the February 16, 1988 New Jersey Register at 20 N.J.R.
350(a). Comments concerning confidentiality will be responded to in the
adoption notice for proposed N.J.A.C. 7:31-5.

COMMENT: The Department should develop either a single Generic
Risk Management Program or, in the alternative, models of an RMP
for a simple and a complex process before promulgating these rules. It
seems senseless for thousands of companies to develop thousands of
RMP's when the Department could produce one or two that would be
the models for most of the users of hazardous products. The money for
such a generic RMP should come from the Department’s budget. Further,
RMP guidance and training should be provided by the Department to
those registrants who require it.

RESPONSE: The Department does not believe it is either necessary
or possible to create a model RMP that will fit all or even most facilities.
Rather than developing a general model which may be suitable for only
a few facilities, the Department has specified in NJ.A.C. 7:31-3 the
clements of a risk management program that must be implemented at
every affected site. In all cases. site-specific development of the risk
management program must be performed by the registrant for the pro-
gram to be effective. Furthermore, management’s full support for the
development and implementation of an effective risk management pro-
gram is necessary to ensure the success of the TCPA program and the
attainment of its overall goal of risk reduction. This necessary commit-
ment to ongoing risk reduction is more likely to exist if management has
played a major role in developing its own RMP.

In cases where similar operations and processes exist, such as in water
and wastewater treatment facilities, when requested the Department has
and will review and comment on generic risk management programs for
groups of registrants. However, it is the responsibility of each registrant
to develop its own risk management program for its particular site or
facility from the generic RMP. The Department is planning to participate
in several seminars providing instruction on compliance with the TCPA
program. Notice of the times, dates and places of these seminars will be
published by the sponsors, providing all registrants the opportunity to
attend.

COMMENT: In view of the impact of the proposed rules on local
government facilities, it should be rethought or streamlined until adequate
funding or other funding sources are provided to local governments.
Pushing the responsibility for implementing and funding the program on
local government is unconscionable. Water purveyors and their customers
should not be asked to pay for State-mandated services.

RESPONSE: The Legislature in enacting the TCPA required that the
owner or operator of each facility in the State that handles, uses, manufac-
tures, stores, or has the capability to generate one or more of the EHS’s
in at least the registration quantity must comply with the requirements
of the Act, and authorized the Department to charge and collect fees from
facility owners in accordance with a schedule which reflects the cost of
reviewing individual facilities and enables the Department to administer
the program on a self-supporting basis. As no exemption from compliance
or fees was provided or authorized for local government facilities, they
are included within the program and must comply with the Act and the
rules.

COMMENT: In actual incidents, the local fire department and emerg-
ency response team are first to arrive and an enormous financial strain
will result unless the Department is willing to reimburse local munici-
palities for investigative costs.

RESPONSE: The rules impose requirements on facilities that handle
EHS’s, not upon local agencies. The Department does not expect the
workload for these local agencies to change as a result of these rules,
as local fire departments and emergency response teams responded to
these types of emergencies prior to the implementation of the TCPA
program. Also, the Act does not provide authority for the Department
to reimburse local municipalities for either their investigative or emerg-
€ncy response costs.
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COMMENT: Clarification was requested on whether facilities which
only transport or store an EHS in quantities above the registration
quantity are subject to the proposed rules. One commenter urged the
Department to consider including trucks and trains in the proposed rules,
while another commenter stated that if they are subject to the rules, the
distributor or transportation company that transports EHS’s should only
have to register, but should be relieved from developing an RMP. Also,
nothing in the proposed rules takes distributors of chlorine cylinders into
consideration, and such facilities would not be able to determine precisely
the contents of or quantity in the shipping containers.

RESPONSE: The rules do not apply to situations where the EHS is
only being transporied by road, air, water or rail while under the jurisdic-
tion of the Department of Transportation rules. Once on a site, the
proposed rules will apply to the owner or operator of the site which
handles, uses, or stores the EHS. Thus, a distributor or transportation
company that only transports an EHS does not have to register or develop
an RMP; however, if such a company engages in the storage of an EHS,
however temporary, or in the loading and unloading of EHS’s in amounts
greater than the registration quantity at its facility, it will be subject to
the RMP provisions of the rules as described above. The contents and
quantity of a storage drum, container, or cylinder should be known
through the use of a bill of lading, transport slip, hazardous waste
manifest, or a similar type of tracking system. These tracking systems
are designed to ensure that the operator of the facility will know:what
is being stored or handled on their premises.

COMMENT: Regarding the fee for the fiscal year ending June 30,
1988, without benefit of the proposed rules prior to the imposition of
the fee, the commenters stated they were precluded from altering plant
operations to remove the hazard and avoid the fee.

RESPONSE: N.J.A.C. 7:31-2.16(b) has been revised to provide that
each registrant with an EHS listed in Part I of Table I of N.J.A.C. 7:31-2.3
is required to submit a fee within 60 days after the effective date of this
chapter. In addition, the fee is now assessed on a calendar year, rather
than a fiscal year, basis with the fee for calendar year 1988 being approx-
imately 60 percent of the amount computed in accordance with N.J.A.C.
7:31-2.16. The basis for the annual fee was changed from a fiscal year
to a calendar year basis and the fee for calendar year 1988 was prorated
because of the unexpected delay in the adoption of the rules and to
provide for equitable billing of both Part I and I EHS facilities.

N.J.A.C. 7:31-2.5(e) provides that a registrant shall submit an updated
registration form within 30 days after a change which makes the EHS
facility’s registration form incorrect. The Department is not charging
retroactive fees. Registrants of Part I EHS facilities have known since
the rules were proposed that the fees are based on the EHS inventory,
and have therefore had the opportunity to reduce their inventories and
thus reduce or avoid completely the annual fee. The Department has
mailed the revised registration form, which was published with the De-
partment’s confidentiality proposai in the February 16, 1988 New Jersey
Register at 20 N.J.R. 350(a), to all Part [ EHS registrants. If the revised
registration form indicates a quantity of an EHS which is less than the
registration quantity and was submitted prior to May 13, 1988, the
registrant will not be obligated to pay the indicated fee or be subject to
the rules.

N.J.A.C. 7:31-2.5(a) provides that facilities which have Part I1 EHS’s
shall register within 90 days after the effective date of the rules. However,
if before this date the owner or operator has changed its operations in
such a way that it no longer handles a Part 11 EHS in an amount greater
than or equal to the registration quantity, it is neither required to register
nor pay the fee. For those owners and operators of facilities required
to register and pay a fee, the fee shall be calculated based on the inventory
reported to section D of the registrant’s registration form on file with
the Department as of the previous December Ist. A new paragraph has
been added to NJ.A.C. 7:31-2.16(g) to clarify this procedure.

COMMENT: The Department should establish an advisory council as
a means for providing good technical counsel on sound engineering
practices. The council, comprised of technical experts, would create a
formal process for technical inpui, would expedite the program and would
monitor program implementation.

RESPONSE: The Department agrees that technical input is necessary
for determining sound engineering practices. The procedures in the rules
provide the registrant ample opportunity both to seek technical input and
to provide it to the Department. The Act itself contains no provisions
regarding an advisory council responsible for the duties listed in this
comment. Implementation of the program, as indicated by the Act, is
the responsibility of the Department and the Department’s staff has
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sufficient expertise to effectively implement the TCPA program. The
Department, of course, welcomes and will consider technical and other
input which would improve the TCPA program.

GENERAL: WATER/WASTEWATER TREATMENT PLAN
FACILITIES

COMMENT: The Act and proposed rules encourage an unsafe prac-
tice to be adopted by New Jersey municipal water and wastewater treat-
ment facilities. These facilities could reduce their inventory to a 350 pound
canister of chlorine in order to fall below the registration quantity. This
would not increase the costs of using chlorine, but would probably
increase the risk of injury to operators because of changing canisters more
often and there would be more risk of motor vehicle accidents. Also, since
the Act was passed a trend has developed in which those installations
which were small users, perhaps having ten 150 pound cylinders on hand,
are now ordering three 150 pound cylinders in order to avoid paying the
TCPA fee. A distributor of chlorine can no longer afford the freight cost
associated with smaller, more frequent deliveries and will be forced to
renege on many municipal contracts. As a rule established from ex-
perience and past practice, local health departments have recommended
to treatment facilities that they maintain a 30 day working inventory of
disinfection chlorine on hand for immediate response to insure the avail-
ability of chlorine in case of any public health emergency or industry
short-fall of supply. Therefore, it is recommended that disinfection
chlorine be exempt from the 500 pound inventory.

RESPONSE: While the rules do not require an operator to reduce its
EHS inventory to an amount below the registration quantity, the Depart-
ment recognizes that the rules could encourage this practice. Of course,
no prudent person would take an action which would increase overall
risk. Although smaller size chlorine cylinders do increase the frequency
of piping manipulations and cylinder handling, reducing the chlorine
inventory on-site does decrease the potential for off-site consequences.
Therefore, an overall reduced risk is expected. In the case of some small
users, greater than necessary inventories may have been carried. Where
local health departments recommend greater inventories than the regis-
tration quantity and the inventory is stored in small cylinders, an exemp-
tion from the requirements of N.J.A.C. 7:31-3 may be available under
the non-contiguous equipment conditions specified in N.J.A.C. 7:31-2.21
(now N.J.A.C. 7:31-2.19). Any contractual difficulties arising between a
distributor and its customers regarding delivery schedules is the responsi-
bility of those parties. In as much as the Act, at N.J.S.A. 13:1K-22,
specifies that chiorine in a quantity of 500 pounds or more is an EHS,
the Department has no authority 10 exempt it from the requirements of
the TCPA program.

COMMENT: As a result of the proposed rules, large users, who are
usually better prepared in safety and emergency response areas than small
users, will be penalized by the proposed fees, which are higher for large
users.

RESPONSE: The Act authorizes the Department to charge and collect
fees from registrants to administer the program on a self-sustaining basis.
The proposed fee schedule is designed to generate sufficient funds to
administer the TCPA program and is based on the estimated effort and
expense for the Department to complete the required tasks. The Depart-
ment reviewed several methods on which to base fees for a self-supporting
program including one based on distribution of the cost of the program
by imposing a flat fee on each registrant and one based directly on the
quantity of an EHS associated with each registrant. From this review,
the Department concluded that a combination fee based on both the
number of registrants and the quantity of EHS at each site would dis-
tribute the cost of implementing the TCPA program most fairly. The base
fee distributes the cost among registrants and reflects that some minimum
number of hours of effort will be required to review every site for the
tasks identified. The fee based on the EHS inventory distributes the cost
of implementing the program according to the quantity of EHS on-site.
Roughly, for a given EHS, the greater the EHS inventory at a site, the
greater the magnitude of the hazard at the site. And, generally, the
Department expects to devote more time and effort to those facilities
which pose the greater potential risk. Therefore, the Department believes
that the fee schedule is fair and equitable for all sizes and types of EHS
facilities.

COMMENT: In reviewing the Basis and Background Document, one
could conlcude that the reportable stored volume should be a ‘‘single
point source” in the event of a release. Storage in individual cylinders
does not seem to fit, since a highly unlikely event would have to occur
to cause all cylinders to release simultaneously, particularly if the
cylinders are not located in the same area.

(CITE 20 N.J.R. 1364)
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RESPONSE: Although the determination of the registration quantity
for each EHS on Part II of Table I of N.J.A.C. 7:31-2.3 is based on ecither
a single point source or a single area source, whichever constitutes the
most likely release event, the requirement for registration of a site’s entire
EHS inventory is based on the definitions of ““EHS” and “site.” An
“EHS” is defined in part as ... any substance or chemical compound
in sufficient quantities at a single site . . .”, and “site” is defined as “‘the
entire plot of contiguous land upon which the registrant operates or
locates one or more facilities.” The Act itself provides the definition of
EHS. Therefore, the entire inventory quantity must be reported. How-
ever, it is recognized that unconnected cylinders constitute a lower risk.
For this reason, N.J.A.C. 7:31-2.21 (now N.J.A.C. 7:31-2.19) provides
an exemption from the requirements of N.J.A.C. 7:31-3 for non-con-
tiguous EHS equipment under certain conditions.

COMMENT: Does the Act or the proposed rules require the contain-
ment or covering of an outdoor chlorine storage area?

RESPONSE: Neither the Act nor the proposed rules directly require
physical changes in the design of a facility as mentioned in the comment.
However, such measures may be required if they are identified as neces-
sary risk reduction measures as the result of a hazard analysis or risk
assessment, as described in NJ.A.C. 7:31-3.9.

COMMENT: The economic impact on water and wastewater treat-
ment systems is grossly underestimated. It seems likely that the implemen-
tation of the rules for two general waterworks companies will be.in the
vicinity of $100,000. If internal costs of $25,000 and consulting fees of
$100,000 assumed, the cost of water for one of these companies would
increase by nearly $63,000 per year, assuming a five year amortization.
The continued annual cost of compliance would increase the cost of water
by an estimated $9,000 per year for a combined increase of $72,000. This
increase would be necessary even for a company that already stores its
chlorine in such a way that any release would be less than the registration
quantity. It is necessary to weigh the proposition of rules which will not
prevent all releases with the amount of protection actually provided by
their implementation and their associated costs. Also, the staffing re-
quired to develop and implement an RMP and to comply with the other
requirements for medium to large utilities is underestimated and needs
to be re-evaluated.

RESPONSE: The Department estimates that the cost of TCPA com-
pliance for smaller waterworks companies with the simplest chlorination
facilities possible could result in one time and annual costs as low as the
following:

One time RMP revision cost $11,600
Annual compliance cost $ 7,100

Thus, the two general waterworks companies referred to are expected
to experience an initial one time cost of $23,200 including staffing, rather
than $125,000, for internal and consulting costs if they either already have
an acceptable RMP or participate in a chlorine user group subscribing
to a generic RMP. Water/wasterwater registrants with no risk manage-
ment program will, of course, experience higher costs on the average than
those with an RMP because of the greater effort required on the part
of the independent consultant.

The significance of the annual cost for the first five years when the
initial one time cost is amortized over that time period will depend on
the number of customers to whom the total cost would be distributed,
assuming cost pass along. The increase in per customer annual cost is
some $6.00 for the waterworks with 1,500 customers and some 35 cents
for waterworks with 25,000 customers. These costs will be 25 percent
lower after the amortization period.

COMMENT: Proposed N.J.A.C. 7:31-2.16(j) and (1) refer to a water
treatment system and wastewater treatment system. The commenter’s
township has both. Will the fee be applied to each system?

RESPONSE: N.J.A.C. 7:31-2.16(j) and (1) require that each registrant
of a water treatment system and a wastewater treatment system pay a
base fee and an inventory derived fee. Therefore, a separate fee must be
paid for each system, and this fee would cover all the sites included within
cach system. The Department has clarified N.J.A.C. 7:31-2.16(j) by add-
ing the words “‘per system” after **$4,000.”

COMMENT: If there are five separate water systems not physically
connected, but all operated and supplied by the same company, would
the base fee be $4.000 total or $4,000 for each system?

RESPONSE: In accordance with N.J.A.C. 7:31-2.16(}), a separate fee
is required for each water treatment system and each wastewater treat-
ment system. Therefore, a company which operates five separate systems
would be required to pay five separate fees. The Department has clarified
N.J.A.C. 7:31-2.16(j) by adding the words “per system™ after ““$4,000.”
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COMMENT: The base fee of $4,000 proposed in N.J.A.C. 7:31-2.16())
is excessive for water and wastewater treatment systems. On what basis
has the $4,000 annual fee for water and wastewater treatment systems
been determined fair? Treatment facilities and suppliers will be assessed
the same fee and the suppliers fee, most likely, will be passed on to the
treatment plant through higher chlorine costs. In a number of cases, the
fee will amount to more than the annual cost of chlorine. The fee is
arbitrary, and its only basis is funding the Department's operation. The
fee should be on a sliding scale: it is presently a burden for small systems
which will be subsidizing the TCPA program for major chemical and
manufacturing companies. The Department will spend much less time on
facilities with only one EHS as opposed to major chemical and manufac-
turing facilities. There are situations where the proposed rule and fees
are excessive considering the nature of the probable exposure 10 hazard
and the quantities involved.

RESPONSE: The Act authorizes the Department to charge and collect
fees from registrants to administer the program on a self-sustaining basis.
The proposed fee schedule is developed to generate sufficient funds to
administer the TCPA program and is based on the estimated effort and
expenses for the Department to complete the required tasks. The Depart-
ment reviewed methods on which to base fees for a self-supporting pro-
gram including one based on distribution of the cost of the program
across the number of registrants and one based on distribution of the
cost across the quantity of EHS associated with each registrant. From
this review, the Department concluded that a combination fee based on
the number of registrants and the quantity of EHS at each site would
distribute the cost of implementing the TCPA program most fairly and
equitably. The base fee distributes the cost among registrants and reflects
that some minimum number of hours of effort will be required to review
every site for the tasks identified. The fee based on the EHS inventory
distributes the cost of implementing the program according to the quanti-
ty of EHS on-site. Roughly, the greater the EHS inventory at a site, the
greater the magnitude of the hazard at the site. Fees are discussed in
Section VIII, subsection P of the Basis and Background Document. Based
on the Department’s estimates of the hours required to implement the
program, conduct the RMP reviews, develop and execute work plans,
review annual reports and conduct inspections, as indicated in Tables
V1iI-4, 5, 6, 7, and 8 in the Basis and Background Documents, the base
fee of $4,000 for each water and wastewater treatment system is equitable
and reasonably reflects the Department’s effort required to review each
individual system. A comparison of the Department’s estimated effort
for the chemical facilities versus water and wastewater treatment systems
indicates that the overall workloads are comparable and in line with the
anticipated fees contributed by each. The method of fee distribution will
result in industrial, wastewater and potable water registrants respectively
contributing approximately 42 percent, 33 percent and 25 percent of the
fees collected. Although the base fee may exceed the annual cost of
chlorine for some water and wastewater treatment systems, the method
of determining the fees is considered reasonable and fair, and the base
fee is not excessive in view of the effort required to review each site.

Finally, the Act specified that chiorine in a quantity of 500 pounds
or more is an EHS and listed the right elements of an RMP which are
included in the rules. If a water or wastewater treatment system handles,
uses, or stores chlorine in an amount equal to or greater than the regis-
tration quantity, it must satisfy the requirements of the rules, unless it
meets the conditions of one of the exemptions provided in NJ.A.C.
7:31-2.21 (now N.J.A.C. 7:31-2.19).

COMMENT: Is the inventory derived fee proposed in N.J.A.C.
7:31-2.16(1) based on the inventory present on the day one’s check is
signed or the average annual inventory? Also, if a facility’s chlorine
inventory decreases monthly due to use, will its decreasing inventory
affect the registration quantity?

RESPONSE: The inventory derived fee in NJ.A.C. 7:31-2.16(1) is
based on the site’s anticipated maximum inventory at any given time
during the year. This method of calculating the fee should encourage
facilities to reduce their EHS inventories to the minimum necessary for
efficient operation, and thus reduce the overall risk. The facility must
register with the Department and will be subject to the requirements of
the rules if at any one time the on-site inventory equals or is greater than
the minimum registration quantity. Therefore, the fact that the inventory
does not exceed the registration quantity at all times does not in any way
relax the requirements of the rules.

COMMENTS: In the case of water and wastewater treatment facilities,
even though more than the registration quantities are stored in one
location, no event would result in the release of more than 300 pounds
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at any one time. The cylinders are typically used with a vacuum delivery
system which reduces system leaks and has proven extremely reliable. The
proposed rule should either exclude these facilities completely by provid-
ing an exemption or recognize and moderate the extent of the require-
ments for an RMP for those installations that are marginally above the
minimum reportable quantity and neither manufacture nor process the
EHS.

It is reasonable for these facilities to register, be subject to inspections
and perhaps pay a $500 annual inspection fee, but implementation of the
full program pursuant to N.J.A.C. 7:31-3 is not reasonable.

RESPONSE: The Department recognizes that chlorine cylinders at
water and wastewater treatment systems may or may not be connected,
and that where they are not connected, a release of the registration
quantity is less likely.

However, the recommended registration and safety inspection option
is not satisfactory because the Act requires each owner or operator of
a site with the registration quantity of chlorine to have a risk management
program. The rules do provide an exemption from the risk management
program requirements for small EHS containers such as 150 pound
cylinders of chlorine provided the non-contiguous EHS equipment con-
ditions listed in N.J.A.C. 7:31-2.2) (now N.J.A.C. 7:31-2.19) are mel.
Therefore, systems with 150 pound cylinders of chlorine must register and
pay the base fee if their entire inventory is equal to or greater than the
registration quantity, but exempt equipment would not be subject to the
risk management program requirements of N.J.A.C. 7:31-3. All registered
facilities must pay a fee computed in accordance with N.J.A.C.
7:31-2.16(j) and (k) which is designed to reflect the costs of the Depart-
ment’s review of individual facilities while permitting the Department to
operate the TCPA program on a self-supporting basis, as mandated by
the Act. During program implementation, no provision exists for a re-
duced fee even if equipment meets one of the non-contiguous exemption
conditions provided in N.J.A.C. 7:31-2.2] (now N.J.A.C. 7:31-2.19), as
the Department must still review the registrant’s summary risk manage-
ment program statement, dispersion and consequence analysis, and/or
annual report and conduct an annual inspection, etc.

COMMENT: The Department has not balanced the need to protect
the environment against the economic impact of the rules; that is, it
applies the rules appropriate for large manufacturers to small operations
with only a minimum of EHS present.

RESPONSE: A mujor goal of the Legislature in enacting the TCPA
was to ensure that any facility having at least the registration quantity
of an EHS would have an effective RMP which addresses the eight
elements included in the definition of “RMP.”” The Department was
directed by the Act to expand the list of EHS’s and to determine an
appropriate registration quantity for each new EHS. All of the regis-
tration quantities listed have the potential to cause a catastrophe and,
therefore, each facility handling them is required to have a risk manage-
ment program, unless it is exempt under N.J A.C. 7:31-2.21 (now
N.J.A.C. 7:31-2.19). The Department does not believe that the TCPA
program places an undue economic burden on small EHS facilities, as
various parts of the RMP will not be as detailed or difficult to implement
for those facilities which have only smalil quantities of an EHS or rela--
tively simple processing procedures. The Department has indeed balanced
the threat of potentially catastrophic circumstances posed by small EHS
facilities against the economic impact of the rules on those businesses,
and has determined that an exemption for such facilities, other than the
one provided for non-contiguous equipment in NJ.A.C. 7:31.2.21 (now
NJ.A.C. 7:31-2.19), is not appropriate.

COMMENT: A commenter stated that its wastewater treatment fa-
cility was designed under criteria established by the New Jersey Depart-
ment of Environmental Protection. The construction was inspected by
the Department. Itis given a permit to operate the facility and is inspected
annually by the Department to insure conformance with the requircments
of the permit. There is no significant impact to be gained by requiring
already regulated treatment facilities to be subject to this further adminis-
trative burden.

RESPONSE: Although the comment does not specify which rules it
is referring to, it is apparently the Sewer System and Wastewater Treat-
ment Plants rules and the New Jersey Pollution Discharge Elimination
System rules, N.J.A.C. 7:9-1 and 14A-1, respectively, which primarily
address the discharge of pollutants in surface and ground water. The
TCPA rules address prevention of off-site toxic catastrophes. These are
two entirely different arcas with different goals, and the requirement
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concerning the prevention of the discharge of pollutants into the State’s
surface and ground water clearly do not address the concerns of the
Legislature in enacting the TCPA.

COMMENT: Clarification is requested on what constitutes a water
system as used in NJ.A.C. 7:31-2.16, as compared to a site.

RESPONSE: The definition of a “site™ is given in N.J.A.C. 7:31-1.5
as ‘‘the entire plot of contiguous land upon which the registrant operates
or locates one or more facilities”. The definition of water treatment
system includes any collection, treatment, storage and distribution facili-
ties under control of the operator of such system and used primarily in
connection with such system. A comparison of N.J.A.C. 7:31-2.16()),
which requires that a registrant of a water treatment system shall pay
a base fee of $4,000, with N.J.A.C. 7:31-2.16(k), which requires that all
other registrants not included in (j) shall pay a base fee of $4.000 per
site, indicates that a water treatment system may consist of more than
one site. Therefore, the various facilities included in the definition of
water treatment system do not have to be located on the same sile to
be covered by the same fee, as long as they are under the control of the
operator of the system and are used primarily in connection with the
system. Thus, it is possible for a water treatment system to have several
facilities located at different sites and still be subject to only one annual
fee for the entire system.

COMMENT: A commenter stated that its wastewater treatment fa-
cility has a safety program that includes chlorine handling procedures.
Can its safety program be submitted as its risk management program for
the purpose of complying with proposed NJ.A.C. 7:31-2 and 3?

RESPONSE: A risk management program as defined by the Act in-
cludes safety reviews, standard operating procedures, preventive mainten-
ance, operator training, accident investigation, risk assessment for specific
pieces of equipment or operating alternatives, emergency response and
audit procedures. While a safety program can be submitted by a registrant
as its risk management program, it must include all of the eight elements
and they must meet the minimum requirements of N.J.A.C. 7:31-3 before
being approved by the Department.

COMMENT: The registration quantity of chlorine as proposed in
N.J.A.C. 7:31-2.3 should be raised to at least 2,000 pounds. [f that is
not possible, the facilities affected by the rules should be phased in so
that those having a registration quantity between 2,000 and 5,000 pounds
are first affected. Then at a later time, the limit could be reduced to 500
pounds.

RESPONSE: The registration quantity for chlorine was included in the
Act, at N.J.SA, 13:1K-22a, and is not subject to change by the rulemak-
ing process. As the Department is adequately staffed to review and
approve the RMP’s of all Part [ EHS facilities, it is not necessary to phase-
in these facilities based on EHS quantities greater than that established
as the minimum registration quantities for such EHS’s in the Act.
SUBCHAPTER {. GENERAL PROVISIONS

COMMENT: In the proposed N.J.A.C. 7:31-1.1.(b), the words “gener-
ate, store, or handle” should replace “*handle, use, manufacture, store,
or have the capability to generate” in order to be consistent with the
wording in the Act.

RESPONSE: The activity descriptions ‘‘use, manufacture, store or
have the capability to generate” are derived directly from the definition
of extraordinarily hazardous substance found in the Act, at NJ.S.A.
13:K-2le. The activity description “‘handle’ was added because it appears
in other sections of the Act as an included activity description. The
grouping of activity descriptions suggested by the comment, *‘generate,
store or handle,” also appears in the Act at N.J.S.A. 13:1K-22b and d,
but was expanded upon to include all of the on-site activities involving
EHSs that must be included in an effective program for the prevention
of toxic catastrophes.

COMMENT: The proposed N.J.A.C. 7:31-1.2(a} should be expanded
to include some degree of flexibility on a case-by-case basis by the Depart-
ment for facility owners or operators to meet the variety of TCPA
requirements.

RESPONSE: N.J.A.C. 7:31-1.2(a), which provides that the rules shall
be liberally construed to permit the Department to discharge its statutory
functions, does not permit the Department to apply the rules differently
to different registrants on a case-by-case basis. Such flexibility would
undermine the intent of the statute and subject the Department to charges
of favoritism, bias, and unequal treatment. Therefore, no change has been
made to this section.

However, some flexibility in meeting the requirements of the rules is
provided by N.J.A.C. 7:31-2.21 (now N.J.A.C. 7:31-2.19) and N.J.A.C.
7:31-3.9, which provide exemptions from the RMP requirement and from
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the quantitative risk assessment requirement, respectively, when the stated
conditions are met, or the potential release amount is below the specified
quantity. Basically, these two provisions relax particular requirements of
the rules where the level of risk is determined to be low.

COMMENT: A critical point in the proposed rules which is unclear,
and likely to cause confusion, stems from the TCPA definitions, proposed
in NJ.A.C. 7:31-1.5, and regards the requirement to report any EHS
stored at a “single site’”. This “‘single site” concept should be clarified
to read “'single storage facility”, since it is possible to store these EHS's
in small containers and in numerous sites in the facility.

RESPONSE: A comparison of the definitions of “‘facility’ and “site”
found in N.J.A.C. 7:31-1.5 eliminates any confusion regarding the report-
ing requirements for an EHS stored at a single site. “Facility” means
a building, equipment, and contiguous area; and “site” is defined as the
entire plot of contiguous land upon which the registrant operates or
locates one or more facilities. The registration quantity which triggers
the requirements of the Act and these rules is site specific, rather than
facility specific. Therefore, two or more facilities located on the same site,
each with less than the registration quantity of an EHS, will nonetheless
be subject to the requirements of the Act and the rules if the total guantity
of the EHS on the site exceeds the specified registration quantity for that
EHS.

COMMENT: Proposed N.J.A.C. 7:31-1.2 should be deleted.

RESPONSE: NJ.A.C. 7:31-1.2(a), which provides that the rules shall
be liberally construed to permit the Department to discharge its statutory
function, was included to indicate that the Department will interpret the
rules liberally in order to achieve the broad goals of the Act, and will
therefore not be deleted.

COMMENT: The definition of “‘abnormal condition™ as proposed in
NJ.A.C. 7:31-1.5 should include a concept of a range of operating
criteria.

RESPONSE: The Department agrees that “‘normal” may be defined
by a range of values rather than one fixed value for each parameter, and
has amended the definition of *“‘abnormal condition™ accordingly.

COMMENT: In the proposed definition of “Commissioner” delete
“‘or the person delegated to act on his behalf”.

RESPONSE: A program as comprehensive as the TCPA program
requires delegation of the Commissioner’s decision making powers to
other Department employees in order to implement the program effective-
ly. As authorized by N.J.S.A. 13:1B-4, “‘Delegation of powers by the
commissioner”, the Commissioner may delegate to subordinate officers
or employees in the Department such of his powers as may be desirable,
to be exercised under his supervision and direction. Therefore, no change
has been made.

COMMENT: The proposed definition of ‘“consequence analysis™
should be amended to identify which toxicological based criteria are to
be used.

RESPONSE: The toxicological based criteria which the Department
recommends be used in performing a consequence analysis is the Acute
Toxicity Concentration (ATC). ATC is a means of measuring the toxicity
of a substance and is one of the key criteria used by the Department
in determining which substances were to be added to the EHS list. In
defining the ATC of a substance, the Department reviews the following
inhalation toxicity data: Immediately Dangerous to Life and Health
(IDLH), Lowest Lethal Concentration (LC;g), one tenth of the median
Lethal Concentration (LCsy,(0), Threshoid Limit Value (TLV) and Short
Term Exposure Limit (STEL). These inhalation toxicity data (and the
Department’s method of reviewing them to determine the ATC of a
substance) are explained in Section VII, subsection C2 of the Basis and
Background Document. Basically, the data from IDLH, LC., and
LCq,10 are reviewed to determine whether death or permanent disability
actually occurred, and by what physiological mechanism. The lowest,
confirmed, documented data is chosen as the ATC which is then com-
pared to the TLV and STEL. The ATC must be greater than TLV or
STEL, since these data represent concentrations at which no adverse
health effects should occur. The ATC for each of the EHS's on the
Department’s expanded list is provided in Table VII1-2 of the Basis and
Background Document. The definition of *“‘consequence analysis™ has
been clarified accordingly, and the definition of *“Acute Toxicity Concen-
tration” (ATC) has been included in N.J.A.C. 7:31-1.5.

COMMENT: The definition of “criteria for design and operation’ as
proposed in N.J.A.C. 7:31-1.5 should include a reference to United States
or domestic codes. The New Jersey Chemical Industry does not have an
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opportunity to comment on or provide input to foreign codes and stan-
dards, and therefore, should not be required to comply with such codes
and standards.

RESPONSE: A consensus standard adopted as a criteria for design
and operation by a New Jersey establishment would be one on which
the registrant or industry would have had an opportunity to comment.
The definition affords the registrant the opportunity to voluntarily adopt
additional foreign technology and practices when the domestic codes need
10 be supplemented. Foreign codes and consensus standards may contain
technology and practices not included in domestic codes which a regis-
trant may use to supplement his own criteria for design and operation.
Therefore, no change has been made.

COMMENT: The term ‘“consensus” should be deleted from the
proposed definition of criteria for design and operation because it is so
vague that it creates more uncertainty than guidance. It is not clear what
group or groups the consensus is to be among,

RESPONSE: The term ‘“‘consensus’” in this context refers to national
organizations which publish standard engineering practices. The process
of developing standards generally includes peer review and consideration
of public comment to produce standards which reflect agreement among
participants with diverse interests and expertise. Therefore, the proposed
definition of *‘criteria for design and operation’ has not been changed:
however, for clarification purposes a definition of “‘consensus standard”
has been added to N.JA.C. 7:31-1.5.

COMMENT: The Department cannot require industry to meet the
dispersion modeling requirements because no existing model will do all
the items listed in the proposed definition of dispersion analysis. The
Department should either recommend a model which will accomplish the
listed items or else revise the rules to reflect what is attainable.

RESPONSE: The Department agrees that no single existing model will
do all the items listed in the proposed definition of “‘dispersion analysis”.
However, the Department intends that the model used shall wherever
possible take the items listed into account, so that the dispersion analysis
will be of value in determining the consequence of the release and the
liketihood of a particular consequence at some level of usefulness in order
to determine the elements that shall be incorporated into a risk reduction
plan. The Department believes that adequate models do exist which can
meet the proposed dispersion analysis requirements if the factors included
in the definition are taken into consideration by the model. The addition
of *‘the release scenario™ to the model requirements is intended to clarify
that the actual parameters of a release are to be used in the model.

COMMENT: In the definition of *‘dispersion analysis™, replace the
phrase “models acceptable to the Department” with ‘“‘appropriate
model”. The Department's rule on dispersion analysis does not address
topographical, geographical, and geological properties and only partially
addresses physical and chemical properties.

RESPONSE: The phrase “acceptable to the Department” will not be
changed as the Department believes that it should determine whether a
particular model can be used for a particular site; that is, whether that
model will satisfy the definition of “dispersion analysis™ in that particular
instance. This will prevent risk assessments from being invalidated be-
cause the dispersion modeling was unacceptable to the Department.

In Section VII subsection D, of the Basis and Background Document
to the proposed rules, the Department indicated that the model used to
determine the registration quantity was the only type that could generally
be used to determine the registration quantities. This model does not take
into account such factors as topographical, geographical, and geological
properties of a site. The Department neither intends nor expects this
model to be used at all specific EHS sites. Therefore, in some cases when
this model is used, it may be necessary to take factors such as topography,
geography, or geology into account in order to accurately estimate the
dispersion of an EHS.

COMMENT: The Department should leave the dispersion model
vague because the behavior of chemicals is still hard to predict. Error
monitoring and fence line monitoring together with modeling might be
a better method.

RESPONSE: The Department believes that reasonable estimates can
be made with the dispersion models currently available, and that other
methods for predicting dispersion such as error monitoring or fence line
monitoring should not be used for this purpose. However, error monitor-
ing and fence line monitoring may be appropriate for use in other aspects
of an RMP. The Department also does not intend to make the definition
of ““dispersion analysis” vague, as this would make it more difficult for
the Department to determine if a particular dispersion analysis at a site
was acceptable.
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COMMENT: Please clarify what is meant by an “‘indirect release’™ as
used in the proposed definition of “EHS accident’. This term should be
deleted from the definition.

RESPONSE: The Department has clarified the definition of “EHS
accident™ by changing the reference to “indirect release” to refer to an
incident which results directly or indirectly in an EHS release. An example
of an incident which could indirectly result in an EHS release is an
explosion in an adjacent non-EHS facility.

COMMENT: An “EHS accident™ is defined in proposed N.J.A.C.
7:31-1.5 as an incident that results in a direct or indirect EHS release.
A great deal of information is lost if incidents that could potentially lead
to an EHS release are not investigated (for example, runaway reactions
that are contained). Perhaps ‘““accident’ should be redefined as an “‘inci-
dent” and all such occurrences investigated.

RESPONSE: The Department considered requiring the investigation
of incidents which could result in an EHS release/near miss, but decided
against such a requirement because of the difficulties of verifying com-
pliance. Investigation of incidents which could have resulted in an EHS
release/near miss can provide valuable information for a risk manage-
ment program, and the Department strongly recommends that the hazard
analysis team consider such incidents in its identification of conditions
that may result in an EHS accident. However, the definition of “EHS
accident” has not been changed as recommended by this comment.

COMMENT: The definition of “EHS equipment” appears twice in
proposed N.J.A.C. 7:31-1.5 and should be deleted.

RESPONSE: The Office of Administrative Law inadvertently repeated
the definition of “EHS equipment” when it should have printed the
definition of “‘existing EHS equipment”. The definition of “‘existing EHS
equipment” is being added now as a clarification of the definition of “new
EHS equipment”. These definitions of “EHS equipment”, “‘new EHS
equipment”, and “existing EHS equipment” are necessary in order to
differentiate between the various categories of equipment covered by the
rule and the differing requirements applicable to each category.

COMMENT: The proposed definition of “EHS equipment’ should be
limited to “principal equipment” as stated in the Act, or to that equip-
ment which could cause an EHS release as stated in the statutory EHS
definition or to ‘“‘an actual piece of equipment that handles an EHS™.

RESPONSE: The Act, at N.J.S.A. 13:1K-22b, does refer to “*principal
equipment” where a general description of the process is required on the
registration form. In other portions of the Act, however, the term “‘equip-
ment” is not so limited and other types of ancillary equipment must be
identified and reported. Some examples in N.J.S.A. 13:1K-24 are: equip-
ment and instruments involved in the handling and management of the
EHS, equipment designed to forestall a discharge of an EHS, and equip-
ment which might reduce the risk of a release of an EHS. All equipment
that may contribute to the release of an EHS must be included in the
RMP. The failure of the equipment such as instrumentation or controls,
along with those types of principal equipment mentioned in the Act, may
result in a release of an EHS, either due to the failure of one piece of
equipment or because of the failure of combinations of pieces of equip-
ment. Since the Legislature determined that these types of equipment
should be included in the TCPA program, the Department drafted the
definition of EHS equipment to include them, and no change has been
made.

COMMENT: The term “significant likelihood” used in the definition
of “extraordinary hazardous accident risk’" is not explained or quantified.

RESPONSE: The phrase *‘significant likelihood™ is taken directly
from the definition of “‘extraordinary hazardous accident risk” as found
in the Act, at N.J.S.A. 13:1K-21(a), and the Department intends that
these terms have their common meanings when used together in a phrase;
that is, a probability, or something likely to occur, which is important
or deserving of consideration. Therefore, no change has been made to
the definition.

COMMENT: The definition of “EHS facility” proposed in N.J.A.C.
7:31-1.5 is confusing. Does “EHS facility” mean a building, a process
or individual pieces of equipment? The definition should be modified to
refer to a building or a specific area of a building containing EHS
equipment or a logically related area of contiguous EHS equipment. The
entire contiguous site should not be considered the EHS facility. Further,
this definition should not include a research and development laboratory
in order to be consistent with the Act.

RESPONSE: The Department has reviewed the definition of “EHS
facility” and determined that it is easily understandable and that no
change is necessary. The definition of ““facility”, also in N.J.A.C. 7:31-1.5,
meaning ‘‘a building, equipment, and contiguous area”, further clarifies
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the scope of the definition of “EHS facility”. Also, the definition of
“facility”” specifies that a research and development laboratory is not
included within the scope of that term, and thus it is likewise not included
within the meaning of “EHS facility”.

COMMENT: The definition for “EHS facility” and “EHS equip-
ment” proposed in N.J.A.C. 7:31-1.5 are not clear in their application
to petroleum refineries and terminals. This matter is further compounded
by the lack of any exemption for de minimis concentrations of an EHS
that may be present at the site above the minimum registration quantity,
but in very low concentrations throughout many operating units and
equipment. The affected EHS equipment should be limited to equipment
that could cause an EHS release as defined in the Act, that is “which
could produce a significant likelihood that persons exposed may suffer
acute health effects resulting in death or permanent disability™.

RESPONSE: Those facilities within a petroleum refinery or terminal
that handle, use, manufacture, store or have the capability to generate
in one hour the registration quantity of an EHS are EHS facilities and
must register with the Department. The equipment within that facility
where failure or improper operation would result in or contribute to an
EHS accident is EHS equipment. EHS equipment will not be limited to
only that equipment which could produce an EHS release, but extends
to any equipment which could contribute to such a release. Any actions
necessary to reduce risks at the facility in accordance with the RMP will,
or course, be appropriate to the actual risk existing at the facility. Also,
a registrant may request an exemption for certain non-contiguous EHS
equipment from the RMP requirements of N.J.A.C. 7:31-3, if the equip-
ment meets the conditions specified in N.J.A.C. 7:31-2.21 (now NJ.A.C.
7:31-2.19). Therefore, no change has been made.

COMMENT: The definition of “EHS release” as proposed in
N.J.A.C. 7:31-1.5 should be changed to reflect the intent of the Act, which
deals solely with the prevention of catastrophic events. The Act states
that a risk management program should minimize “‘extraordinarily haz-
ardous accident risks'" and clearly defines these as meaning *. . . a poten-
tial for release of an extraordinarily hazardous substance into the environ-
ment which could produce a significant likelihood that persons exposed
may suffer acute health effects resulting in death or permanent disability”.
Other environmental laws and regulations already address chemical re-
leases in the amounts below the minimum reportable quantity. A
provision should be added which exempts emissions/releases already
regulated, permitted, licensed, registered, inspected, etc. by other agen-
cies. The definition should only refer to discharges or emissions in a
quantity equal to or greater than the registration quantity, and thus have
potential for off-site impacts. Even under the proposed rules, facilities
which generate, store or handle less than the registration quantity are
not required to register or comply with the proposed rule or Act. The
Act neither implies nor requires measures to deal with those releases less
than the registration quantity. Registrants with multiple facilities should
only be required to identify possible EHS releases equal to or greater
than the registration quantity. This definition also affects the following
proposed definitions: “abnormal conditions™, “accident”, “‘emergency
condition”, *EHS equipment”, “‘external forces and events™ and “human
error’’.

The proposed rules seem to use “EHS release™ interchangeably with
“EHS accident”, so the definition should be changed.

Also, the definition of “EHS release™ is not compatible with N.J. A.C.
7:27-20.1 which defines a “reportable release™, and the definition should
be modified to include “‘with the potential to have an off-site impact”.

REPONSE: The Department does not agree that the definition of
**EHS release” should be revised to refer to only discharges or emissions
in a quantity equal to or greater than the registration quantity. Also, the
Department has determined that the definitions of “EHS release” and
“EHS accident™ are clearly distinct and that it is thus not necessary to
change either of them. An “EHS release” is defined as any unpermitted
discharge of an EHS into the environment, while an “EHS accident” is
defined as a set of conditions or circumstances which lead to an EHS
release.

The definition of “EHS release™ excludes discharges or emissions oc-
curring pursuant to and in compliance with any existing State permit or
rule. In view of this exemption, and the fact that other existing en-
vironmental laws and regulations do not address the prevention of EHS
releases, the Department does not feel that additional exemptions are
necessary. The Act, at N.J.S.A. 13:1K-22 a and b, refers to a specific
quantity of a particular EHS only in regard to registration. The Act does
not relate any specific quantity or the registration quantity with an
extraordinarily hazardous accident risk (EHAR). In fact, a release of an
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EHS quantity less than the registration quantity could in many instances
satisfy the definition of EHAR as given in the Act. However, the Act
does require measures on the part of owners or operators of EHS facilities
to deal with the risk of an EHS release without stipulation of any quantity
in the definition of RMP. The needs for an RMP to include the require-
ments of risk assessment mandates that any owner or operator shall
determine whether the quantity of a particular release could cause an
EHAR, thatis **. .. produce a significant likelihood that persons exposed
may suffer acute health effects .. .” To implement this requirement of
the Act, the rules require that the registrant determine the quantity of
each potential release as part of a hazard analysis.

In specifying any quantity, the rules apply a philosophy concerning
prevention of catastrophic releases that has been applied by industry for
many years to prevent accidents that result in injuries to employees. This
philosophy, first presented by Heiarich, H.W., and summarized by F.P.
Lees, *‘Loss Prevention in the Process Industries”, states that for every
serious accident that results in death or disability there are a number of
less serious accidents. Further, there is a direct relationship between the
two types of accidents. Heinrich found that for every 330 accidents,
including those that result in no injury, there is one that results in death
or disability. Thus, to prevent serious accidents, all accidents need to be
controlled. Industrial safety programs typically include elements of safe
operating procedures, equipment inspections, accident investigations,
safety audits, emergency response, safety training and safety inspection.
These are the same elements included in the proposed rules for a risk
management program. For this reason, it would also be inappropriate
to limit the definition of “EHS release” to only those releases with the
potential to have an off-site impact.

Finally, the statement that the definition of “EHS release” is not
compatible with N.J.A.C. 7:31-20.1, is inappropriate as the rules concern-
ing reportable releases in accordance with the amendment to the Air
Pollution Control Act, N.J.S.A. 26:2C-19¢ have not yet been formally
proposed.

COMMENT: The definition of ‘““EHS facility’ should not include a
research and development facility. Some pilot plant operations are con-
ducted in a pilot plant and/or in manufacturing equipment. Research
processes are supervised by highly competent, trained-technical person-
nel.

RESPONSE: The definition of “facility” in the rule is taken directly
from the Act at N.J.S.A. 13:1K-21h. A research and development facility,
pilot plant operations or manufacturing equipment at a manufacturing
facility handling an EHS for research purposes which is in a “specially
designated area used primarily for research, development and testing
activity .. ., is a research laboratory, and consequently would not be
regulated under these rules as a “facility”.

COMMENT: Quantities listed in the proposed rules should serve as
a base value for defining an EHS facility.

RESPONSE: The definition of “EHS facility” at N.J.A.C. 7:31-1.5
establishes the registration quantity as the base value for defining an EHS
facility, and this determines whether the requirements of the TCPA pro-
gram are applicable.

COMMENT: The proposed rules should include a definition for the
term ‘‘site” which means the actual plant site that may contain a number
of facilities.

RESPONSE: N.J.A.C. 7:3]-1.5 already includes a definition of “site”
which reflects the intent of the comment.

COMMENT: In the proposed definition of “emergency response
team”, the words *‘appointed by the emergency response program com-
mittee”” should be deleted. The Department should not dictate who ap-
points the emergency response team: site management should.

RESPONSE: The Department agrees that the registrant should ap-
point the emergency response team and has amended the definition ac-
cordingly.

COMMENT: “Fact sheet” is described in exactly the same terms as
“material safety data sheet” in the list of definitions. The definitions
should specify how these two documents differ, what specific purposes
they may serve, and how they are related. The *‘Extraordinarily Hazard-
ous Substance Data Sheet”, introduced in Appendix D, is a further
complication. Please provide the fact sheet as an appendix to the rules
for all EHS substances.

RESPONSE: “Material data safety sheets” (MSDS) or “fact sheets”
are required as part of the Standard Operating Procedures, N.J.A.C.
7:31-3.5(c)12, and as part of the written Emergency Response Program,
N.J.A.C. 7:31-3.10(b)3. The “MSDS" is prepared by chemical companies
pursuant to OSHA’s Federal Hazard Communication Standard (29 CFR
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1910:1200), while the “*fact sheet’ is prepared by the New Jersey Depart-
ment of Health, pursuant to the New Jersey Worker and Community
Right-to-Know Law (N.J.S.A. 34:5A-1). Both of these documents de-
scribe, at a minimum, the chemical and physical properties and the
physical and health hazards of a substance, as stated in their definitions,
and either is acceptable in fulfilling the above rule requirements. Although
differences exist in format between MSDS’s and fact sheets, such dif-
ferences are not essential to their definitions, therefore they will not be
changed. As a matter of reference, format requirements are listed in 29
CFR 1910:1200¢(g) (MSDS) and in NJ.A.C. 8:59-4 (fact sheets). The
“Extraordinarily Hazardous Substance Data Sheet”, prepared by the
Department for each substance included in Part II of the Table I of EHS’s
in NJ.A.C. 7:31-2.3, was introduced in Appendix D of the Basis and
Background Document to summarize the toxicity and physical and
chemical characteristics that make a substance extraordinarily hazardous.
It is not part of the rules themselves, but it does provide background
including a compilation of acutely toxic effects developed from a review
of many sources and defines a lowest acute toxicity concentration and
a substance hazard index, both Depariment compiled information which
is unavailable elsewhere. Finally, the fact sheets will not be provided as
an appendix to the rules, but may be readily obtained from the New Jersey
Department of Health, CN368, Trenton, New Jersey, 08625,
(609-984-2202).

COMMENT: The definition of “What If Checklist” proposed in
N.J.A.C. 7:31-1.5 should not dictate the structure so tightly that it must
be forced into a table. To require the structure to be put into table format
is likely to shorten the answers, reduce technical content, and result in
an inferior product.

RESPONSE: The standard format for reporting the results of the
“What If Checklist”” is generally in tabular form and, therefore, this
reporting method was included in the definition. A tabular presentation
is suggested by the “*Guidelines for Hazard Evaluation Procedures” pub-
lished by the American Institute of Chemical Engineers. The tabular form
of reporting is compatible with the use of the “What If Checklist” and
can be accomplished with clear, concise sentence structure, without the
sacrifice of content or detail. When additional details are needed, foot-
notes are acceptable. Therefore, no change has been made in the defi-
nition as a result of this comment.

COMMENT: The proposed definition of “failure mode and effects
analysis™ or “FMEA” should be rewritten to emphasize the following:
I. An FMEA is driven by a study of the piping and instrument diagrams
and not by a study of operation or maintenance procedures, etc. It is
important, however, that personnel developing the FMEA be familiar
with the other documents referenced. 2. An FMEA cannot effectively be
used to determine the overall probability of an EHS release. While the
frequency of component failures can be assigned, an FMEA cannot
effectively be used to quantitatively evaluate the compiex interactions of
process interlocks, operator actions, etc. Other methods such as fault tree
analysis must be used for this purpose. 3. Responsibility and timing for
recommended actions should be included in the report.

RESPONSE: In accordance with the comment, the definition of
“FMEA" has been amended to reflect that the failure and the effects
of failure in an FMEA are determined in a study of the updated piping
and instrument diagrams that describe the facility. Regarding the
capability of an FMEA, the Department also agrees with the comment
and has amended the definition of “FMEA™ to remove any indication
that FMEA can be used to determine the overall probability of EHS
release. With respect to responsibility and timing of recommended acts,
N.J.A.C. 7:31-3.9(c) already covers the requirements for the implementa-
tion of the risk reduction program for specific pieces of EHS equipment
or operating alternatives that would result from an FMEA, Therefore,
responsibility and timing for recommended actions has not been included
in the definition of “FMEA”.

COMMENT: The definitions of “failure mode and effects analysis™
and “fault tree analysis™ as proposed in NJ.A.C. 7:31-1.5 must identify
what basis is to be used by the Department in assigning probabilities of
the failure of components. If the quantitative FMEA is to be used to
compare one facility with another facility, as opposed to one component
at a facility with another component at the same facility, it is imperative
that the basis for assigning probabilities of failure be standardized
throughout the industry. The Department could address this problem
with the issuance of a guidance document as opposed to an amendment
to the definitions.
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RESPONSE: Risk assessment, in quantifyving the probability—
consequence values of a particular risk, helps the analyst to prioritize risks
as candidates for remedial measures. In addition, it also helps the hazard
analyst to quantify the benefits of a proposed means of mitigation or
to decide on its adoption, or the selection of alternatives. The Department
does not plan to issue such a guideline document at this time, nor has
it amended the definitions of either “FMEA™ or “fault tree analysis™ to
reflect standard failure rate. The Department will use quantitative risk
analysis to compare risk reduction measures within a facility as these
assessments will be performed with consistent failure rate data. The
Department does not initially intend to conduct facility comparisons
using quantitative risk assessments until an adequate failure rate data base
has been established. Data for assigning probabilities of failure of compo-
nents is increasingly being published. The Institution of Electrical and
Electronic Engineers (IEEE) Standard 500-1984, available from ANSI,
New York, has such data which is applicable to EHS equipment although
its principal focus is on nuclear power stations. The U.S. Environmental
Protection Agency Prevention Manual, Volume I (Prevention and Protec-
tion Technologies for Controlling Accidental Release of Air Toxics)
(EPA/600/8-87/039a) presents typical failure rates gleaned from a
number of sources on instruments, piping, vessels and pumps. Reliability
Technology, by Green and Bourne, is another source of generic failure
rate data. It is recognized that some frequency data may have to be used
with a degree of caution when failure history is lacking. As facility specific
evidence increases, the uncertainties in the corresponding failure frequen-
cy data will decrease.

COMMENT: The proposed definition of FMEA should be consistent
with other hazard analyses techniques. The requirements of the study
team that apply to the HAZOP and the What If Checklist should also
apply to the team that performs an FMEA. This point is not addressed
in the text.

RESPONSE: A failure mode and effects analysis is performed by
analysts with background in the technique. In this respect, it is similar
to the fault tree analysis which also is performed by analysts with a
background in the technique, rather than by the multi-disciplinary team
approach which is used in the What If Checklist and hazard and operabili-
ty study. Therefore, no change has been made.

COMMENT: The description of methodologies used in risk
assessment (FMEA, FTA, HAZAN, HAZOP) should differentiate be-
tween qualitative and quantitative means and define generally the uses
of each and their relationship.

RESPONSE: The definitions of “FMEA™ and “FTA™ have been
amended to differentiate between qualitative or quantitative means. No
specific methodology has been required in the quantitative risk
assessment. The use of each methodology is included in the definitions.
The comment refers to FMEA, FTA, HAZAN, and HAZOP as methods
of risk assessment presented by the proposed rules. On the contrary,
FMEA, FTA and HAZOP are defined in the rules as methods of **hazard
analysis”, not risk assessment and HAZAN is not mentioned in the rules
at all. The selection by a registrant of a particular method of hazard
analysis, such as FMEA, qualitative FTA, HAZOP or What If Checklist,
which are included in the rules, depends on factors which are specific
to registrants and the situations to which the method is to be applied.
System complexity and background of registrant staff or available con-
sultants are among the factors that would lead to a selection. Further,
a quantitative FTA (as distinct from a qualitative FTA) is a possible
method included in a risk assessment when the approximate likelihood
of the occurrence of release must be determined. The definitions which
describe the methodologies of “FMEA™, “FTA™, "HAZOP" and “What
If Checklist™ have been clarified to give generally the uses of each and
their relationship.

COMMENT: An illustrative example of an FMEA and a HAZOP
should be made available as Department guidance in addition to being
defined in NJ.A.C. 7:31-1.5.

RESPONSE: As there are numerous examples of these techniques
published in the literature covering this subject, the Department will not
provide its own examples. For instance, FMEA and HAZOP are both
explained in “Guidelines for Hazard Evaluation Procedures” published
by the Center for Chemical Process Safety of the American Institute of
Chemical Engineers.

COMMENT: The proposed definition of “fault tree analysis™ should
be rewritten to separate more distinctively qualitative and quantitative
fault tree analysis. Also, stronger emphasis should be provided on the
focus of a fault tree on a “‘preselected top event”. A fault tree cannot
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be used to study a process; its focus is solely on the top event. Also,
additional emphasis to follow-up on recommended changes should be
added.

RESPONSE: The definition of “fault tree analysis” has been revised
in response to this comment in order to separate more distinctly
qualitative and quantitative fault tree analysis. Also, the revised definition
highlights the main focus of fault tree analysis in TCPA, which is the
identification of circumstances that could result in an EHS release, i.e..
the “top event”. The definition of “‘fault tree analysis” is to identify
options and is not concerned with the implementation of remedial actions.
[mplementation of recommended remedial actions is covered in the pro-
gram discussion at N.JLA.C. 7:31-3.9.

COMMENT: In reference to the proposed definition of “fault tree
analysis”, a fault tree analysis is the analysis of a fault tree. It is the fault
tree that is the logic diagram.

RESPONSE: The Department agrees [ault tree analysis is the analysis
of the logic diagram, and the definition has been amended accordingly.

COMMENT: It is important to stress in the proposed definition of
“fault tree analysis” that fault trees be analvzed using cut sets/prime
implicants.

RESPONSE: The Department agrees that the definition of fault tree
analysis in NJ.A.C. 7:31-1.5 should refer ta cut sets and has amended
the definition accordingly. However, it is not necessary for the definition
of fault tree to include the concept of prime implicants because the
concept of minimum cut sets is adequate for the level of fault tree
complexity found in systems handling process fluids. In practice, available
software to analyze fault trees exclusively use the concept of minimal cut
sets. Prime implicants are used instead of minimal cut sets to express
unique failure modes of noncoherent fault trees which include more
complex logic gates than simple “and™ or “‘or” gates.

COMMENT: The definition of “*hazard analysis” as proposed in
N.J.A.C. 7:31-1.5 should be amended to allow the use of techniques other
than the four listed. As an example, there are adoptions of some of the
four techniques for a specific process or industry that have been de-
veloped. The definition should be modified to include “‘other nationally
recognized techniques™ or “‘any of several systematic, multi-disciplinary,
and documented team reviews of updated process chemistry ...".

RESPONSE: The definition of “‘hazard analysis™ is a “systematic
identification of the potential conditions that may result in an EHS
accident using singly or in combination a Hazard and Operability Study
(HAZOP), Failure Mode and Effect Analysis (FMEA), qualitative Fault
Tree Analysis (FTA), or “What If Checklist”. These techniques have been
established as the standard, accepted methods in the work of the Center
for Process Safety, the oil companies study group for Conservation of
Clean Air and Water, Europe (CONCAWE), the World Bank and
Knowlton. Other common terms synonymous with hazard analysis in-
clude hazard survey and hazard identification. The Department believes
it is necessary to specifically identify the techniques of hazard analysis
as this is an integral part of the determination whether a facility has an
established RMP. In addition to the fact that the above four techniques
are well documented and established. the Department believes that it is
necessary to limit the hazard analysis to these four techniques in order
to standardize the review and approval of RMP’s. The Department
recognizes that hazard analysis is a rapidly expanding field and is current-
ly studying other techniques and criteria which will be considered for
possible inclusion in the future.

COMMENT: The definition of “HAZOP” proposed in N.J.A.C.
7:31-1.5 should be rewritten to emphasize the following points: (1) a
HAZOP is driven by a study of piping and instrument diagrams or plant
models and not by a study of operating and maintenance procedures.
(2) Responsibility and timing for follow-up to recommended actions
should be included in the report. In addition, the proposed definition of
“HAZOP"” should be amended to refer to any of several systematic, multi-
disciplinary and documented team reviews. Without this, the definition
is too restrictive.

RESPONSE: The Department agrees with the first part of the com-
ment and has amended the definition of “HAZOP" to emphasize the
study of the updated piping and instrument diagrams that describe the
facility. With respect to the second part of the comment, responsibility
for and timing of recommended actions is provided for in NJ.A.C.
7:31-3.9(c) and (k) and need not be included in the definition. The defi-
nition of “HAZOP” as amended is the standard definition of that type
of study.
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COMMENT: In determining the number of “hazard units”, as that
item is defined in N.J.A.C. 7:31-1.5, present at a site, if an inventory of
EHS is so separated, stored, or secured so as to realistically prevent its
being combined into a quantity of EHS equal to the minimum reportable
quantity, why should it be used?

RESPONSE: The definition of **hazard unit"”, at N.J.A.C. 7:31-1.5,
has been deleted as the Department has determined that its meaning is
readily apparent from its use in N.J.A.C. 7:31-2.16(1). In determining the
number of hazard units at a site, the entire inventory is included just as
the entire inventory is used to determine if registration is required. These
requirements are based on the definition of an “EHS™ in the Act itself
and on the definition of “site” at NJ.A.C. 7:3]1-1.5. The inventory of
an EHS in equipment that has been determined by the Department to
be exempt from the requirements of an RMP in accordance with N.J.A.C.
7:31-2.21 (now N.J.A.C. 7:31-2.19) is still included in the calculation of
the number of hazard units at the site. as this equipment will still require
an inspection and review by the Department to determine the accuracy
of the dispersion and consequence analysis.

COMMENT: The organization of the definition of “hazard unit”
proposed in N.J.A.C. 7:31-1.5 is confusing. It should be reworded as
follows: “*Hazard unit means the minimum reportable quantity of an EHS
as listed in Table I of N.J.A.C. 7:31-2.3. The minimum reportable quanti-
ty can be satisfied either by the quantity of an EHS held in inventory
at a site or the quantity of EHS capable of being generated in one hour.”

RESPONSE: The Department has determined that the definition for
“hazard unit” is unnecessary and has deleted it.

COMMENT: The definition of “material deficiency™ as proposed in
N.J.A.C. 7:31-1.5 should be revised to delete the reference to state of the
art. The Act does not intend to require existing facilities to upgrade to
state of the art technology.

RESPONSE: The Department agrees that the reference to state of the
art risk reduction measures does not need to be included in the definition
of “material deficiency” and has amended the definition accordingly.
However, the concept of state of the art has now been included in
N.J.A.C. 7:31-3.9(c)2v and (g). to determine the appropriate risk reduc-
tion measures to be used in developing the risk reduction plan. The
Department believes that the purpose and intent of the Act is not to only
endorse the current status of those practices that are in use at a facility,
but to require that practices be upgraded where necessary for the reduc-
tion of risk.

COMMENT: The definition of “modification” as proposed in
N.J.A.C. 7:31-1.5 should be revised to reflect only significant changes
such as those that increase the EHS inventory, impact on the RMP or
result in a significant increase in the probability or magnitude of a release.
Minor changes, including process changes within plus or minus five
percent to ten percent from filed procedures, should be allowed. The
Department should given some examples of modifications. Also, the
reference to *“*procedures” in the definition of “modification™ should be
deleted as procedures are reviewed regularly per RMP standards.

RESPONSE: The definition of ‘“modification” will not be amended
to exclude minor changes. However, N.J.A.C. 7:31-2.11 does distinguish
between those modifications for which a registrant may proceed without
submitting the normally required reports of safety review, hazard
analysis, and, where required, risk assessment, and those for which such
submittals are required. This distinction is based upon the magnitude of
the increased potential for a release which the registrant will determine
when it performs the hazard analysis on the modification. The Depart-
ment believes that the definition of “*modification™ is clear and that no
examples are necessary. Although EHS procedures are reviewed in ac-
cordance with RMP requirements, the Department will not delete
“procedures’™ from the definition of “modification”. A change in
procedures can increase the potential of a release, and medifications
which are not properly reviewed and evaluated before being implemented
have been identified as a common cause of errors, mishaps and accidents.
Therefore, no changes have been made in the definition.

COMMENT: The definition of ‘‘process chemistry”, proposed in
N.J.A.C. 7:31-1.5, should refer to all relevant chemical reactions. The
proposed definition allows an infinite number of possibilities, many of
which have no effect on safety, health, or the environment.

RESPONSE: The Department agrees with this comment and the defi-
nition of ‘“‘process chemistry” has been amended to include only those
chemical reactions which are relevant to possible scenarios of an EHS
refease,
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COMMENT: In the definition of “process flow diagram”, proposed
in N.J.A.C. 7:31-1.5, delete the phrases ‘‘basic control loops or major
control scheme™ and “‘operating cycles and batch sizes”. Basic control
loops are found on P&l diagrams. Operating cycles and batch sizes are
found in operating instructions. Or, in the alternative delete the entire
phrase “material balance, raw materials, . . . operating cycles and batch
sizes where applicable”. The Department should stipulate the information
required, not the format. Also, the process flow diagram is meant to be
a series of drawings and specifications, not just one drawing.

RESPONSE: The Department disagrees with the recommendation
that the indicated phrases should be deleted. A process flow diagram is
an important background source of information for analysts performing
a hazard analysis, along with a P&I diagram. The simplified basic control
loops or major control schemes shown on the process flow diagram aids
comprehension of the P&I diagram, as do the material balances, raw
materials, operating cycles, and batch sizes information. However. the
definition of “process flow diagram™ has been modified by the Depart-
ment as a result of this comment to permit referencing of documents
which give details important to the hazard analysis, such as material
balance flows, raw material products, intermediate treatment chemicals,
operating conditions of temperature, pressure and stream characteristics,
operating cycles, and batch sizes where applicable. All of the information
is still required, but it may now be provided by properly cross-referencing
other documents. Because the amended definition does provide for cross-
referencing to other documents, no specific format is required and the
process flow diagram can consist of more than one drawing.

COMMENT: The definition of “piping and instrument diagrams”
(P&ID’s) as proposed in N.J.A.C. 7:31-1.5 should include only essential
information. As described in the definition, the diagrams would become
useless, detailed, cluttered drawings. The definition should allow more
flexibility to have the information on more than one diagram, or in a
series of drawings and specifications, some of which are interchangeable
with non-EHS processes. Also, the Department should stipulate the infor-
mation required, not the format. To require all such documents to cross
reference one another is unnecessarily burdensome. It is more important
that all pertinent data is available and retrievable. Finally. reference data
in any accompanying specifications, operation and maintenance manuals,
and vendor drawings should not have to be included on the P&ID’s.

RESPONSE: The P&ID should depict the mechanical details of the
facility to a degree sufficient so that analysts at one location will be able
to perform a hazard analysis of the facility as built without waste of time
and delay in gathering the pertinent data. The definition describes the
drawings which have been prepared by engineering contractors for at least
the past three decades for reference purposes for engineering, purchasing,
and erection activities which require great detail in one series of drawings.
Also, for the past fifteen years hazard analyses have been based on these
same documents because they provide the required details. Using P&ID’s
without sufficient detail often results in several times the effort and cost
being expended to perform a safety review and hazard analysis as com-
pared to the effort and cost of including the details on the drawing
initially. However, the definition has been clarified to encompass one or
more detailed drawings, to allow references to other drawings and to
include only such detail as is critical to the design. It has also been
clarified to allow a standard of depicting instrumentation other than the
Instrument Society of America standard, and has been simplified to
eliminate much of the piping data. As the amended definition permits
the referencing of other documents, the Department believes that a P&ID
will be orderly, uncluttered, useable and highly useful.

COMMENT: The definition of “Piping and Instrument Diagram”
(P&ID) proposed in N.J.A.C. 7:31-1.5 is unnecessarily rigid in requiring
that the drawings are represented to Instrument Society of America (ISA)
standards. Although most contractor’s methods generally follow ISA,
precise conformance of every item on every drawing to ISA does not exist
and is unnecessary for the drawings to be fully understandable by a
qualified engineer. The cost of redrawing every one of the many P&ID’s
to absolute conformance with ISA would be significant, at no benefit to
the public. This requirement should be deleted entirely, or alternatively
the phrase *‘or other equivalent standard” should be added to the defi-
nition after “ISA Standards”.

RESPONSE: The definition of “piping and instrument diagram” has
been amended to indicate that a diagram showing symbols and identifi-
cation of every instrument including instrument function either in ac-
cordance with ISA standards or a standard adequate for the conduct of
a safety review or hazard analysis with an appropriate symbol legend
shown is acceptable. The ISA standard is retained in the definition be-
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cause it is comprehensive and understandable to a large percentage of
engineers. This is especially important for a safety review or a hazard
analysis of a facility with complex controls and safety interlocks.

COMMENT: The definitions of “Piping and instrument diagram”,
“Process flow diagram”, and **Standard Operating Procedure’ should be
consolidated into a new definition of “Process Data” to be readily avail-
able.

RESPONSE: The three definitions have not been consolidated into a
new definition, because each of these items is well established and familiar
to designers and operators of facilities using, generating or storing hazard-
ous substances and is in use world-wide. “Piping and instrument dia-
gram™ as defined in the rule is intended primarily to facilitate safety
reviews and hazard analyses. The definition of “process flow diagram”
is intended primarily to facilitate understanding of the piping and instru-
ment diagram. The definition of “'standard operating procedures” renders
that document suitable for both reference purposes and for training on
specific activities involving EHS’s and EHS equipment and for conduct-
ing timely safety reviews and hazard analyses.

COMMENT: Commenters recommend that a definition of “*Minimum
Registration Quantity” be added to N.J.A.C. 7:31-1.5 specifying the
quantity listed in the Part I and II lists of Table I which triggers facility
registration. Wherever “‘reportable quantity” is referred to in the rule,
it should be changed to *‘registration quantity” so as not to conflict with
statutes and regulations such as Superfund Amendments. and
Reauthorization Act (SARA), 42 U.S.C. 9601 et seq., and Resource
Conservation and Recovery Act, (RCRA), 42 U.S.C. 6901 et seq.

RESPONSE: The Department agrees with this comment and a defi-
nition of “*Registration Quantity” has been included in N.J.A.C. 7:31-1.5.
Wherever “‘minimum reportable quantity™ is referred to in the rule, it
has been changed to “registration quantity’ so as not to conflict with
statutes and regulations such as SARA and RCRA. Such a change also
serves to distinguish the registration quantity from the quantity to be
reported in the event of a release.

COMMENT: The definition of **Responsible manager” should be re-
worded to reflect the minimum of a plant manager or equivalent.

RESPONSE: While the plant manager or his or her equivalent will
often be identified as the responsible manager, there may be cases where
other personnel are assigned responsibility for management of the risk
management program. So long as the registrant’s designee possesses
sufficient authority and the necessary technical background to effectively
carry out the RMP, the Department does not desire to interfere with the
registrant’s management organization.

COMMENT: The proposed definition of “risk assessment” is overly
restrictive as it includes only quantitative analysis, whereas it should
actually embrace both qualitative and quantitative methodologies.

RESPONSE: While the definition of “‘risk assessment” embraces only
quantitative methodologies and has not been changed, the Department
has clarified the definition of *“fault tree analysis” to make the differentia-
tion suggested, as the comment is appropriate to that term. FMEA,
HAZOP, what if /checklist, and FTA are to be used to identify hazards,
and the scenarios that cause the EHS release. In addition, N.J.A.C.
7:31-3.9 requires that reports of hazard analysis include estimates of the
quantity of a potential release and a ranking of potential EHS releases
in order of quantity.

Finally, the definition of “FTA” has been clarified to distinguish the
qualitative FTA which is applied to hazard analysis and the quantitative
FTA which is applied to quantitative risk assessment.

COMMENT: The term “state of the art” should be replaced with one
of the following: sound engineering practices, best available control tech-
nology, best practical control technology. or accepted engineering prac-
tices. In the alternative, the definition should refer to proven, demon-
strated technology that will result in acceptable risk, or state of the art
should be redefined as technology and operating procedures which
protect public safety to the greatest extent possible. Also, does the Depart-
ment have any specific examples for what constitutes reasonable cost as
used in the proposed definition?

RESPONSE: The Department has clarified the definition of *‘state of
the art” to mean up-to-date technology that would achieve a reduction
of risk at the facility of the registrant. Criteria for design and operation
represents the technology and practices required by the registrant for use
in its facilities as a result of either a governmental mandated standard,
a code, adopted portions of consensus standards, or internally developed
standards that reflect state of the art.
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Sound engineering practice or accepted engineering practice are not
adequate terms to replace state of the art, because they refer principally
to design requirements and do not consider operating and maintenance
procedures. The requirement as to the degree to which the technology
must have been demonstrated should remain for the registrant to ascer-
tain. The Department requires only that the state of the art search be
comprehensive and that the registrant be able to produce evidence that
the technology represents an advancement in the reduction of risk that
has been satisfactorily demonstrated. Finally, in regard to what con-
stitutes reasonable costs the definition has been augmented with a reason-
able cost criteria which requires that cost be commensurate with the
reduction of risk achieved.

COMMENT: The proposed definition of ““state of the art’ is so vague
that it does not give the regulated community sufficient opportunity to
know what the appropriate standard actually is. In the absence of a
definite standard, the Department would not have sufficient guidelines
to allow even-handed enforcement. The use of the proposed definition
goes well beyond the intent of the Act, thus rendering such requirements
illegal. There is no manual or master list of **state of the art” technologies
from which one can select the ideal *'state of the art’” applicable to a
specific situation. An administrative agency is forbidden, under the guise
of interpretation, to extend a statute in order to give the statute any
greater effect than its language allows. The Department has no authority
to interpret a statute in the most expansive manner possible. The Con-
stitution requires regulations to provide more specificity in their standards
than is included in the proposal. Also, due process requires statutory and
regulatory requirements to be clearly defined, so as to give a person of
ordinary intelligence, in light of ordinary experience, the opportunity to
know just what is prohibited, so that the person may act accordingly.
An unclear rule places both regulated parties and law enforcement of-
ficials in an untenable position in that regulated parties have no notice
of how they should conform their conduct in order to be within the
confines of the law, and parties entrusted with enforcement of such rules
are not provided with guidelines sufficient to prevent arbitrary and erratic
enforcement. The language of the rule is so vague and ambiguous that
persons of common intelligence must necessarily guess at its meaning and
differ as to its application. Such a regulation, because it virtually invites
arbitrary and discriminatory enforcement, is unconstitutional.

RESPONSE: Although an administrative agency is prohibited from
promulgating rules which exceed the scope and intent of the underlying
statute, the Department believes that its use of the term “state of the
art” in the rule is well within the fair contemplation of the Toxic
Catastrophe Prevention Act and the New Jersey Air Pollution Control
Act, N.J.S.A. 26:2C-1 et seq. The Department was delegated broad
authority over the regulation of the handling, use, storage, manufacture
and generation of extraordinarily hazardous substances. The proposed
rule does not exceed the scope of that delegation and is entirely consistent
with the underlying goal of the legislature to prevent the accidental release
of extraordinarily hazardous substances into the environment of the State.
The Department believes that the purpose and intent of the Act is not
to only endorse the current status of those practices that are in use, but
that it is also to create a climate in which the latest proven technology
in risk reduction will be effectively employed. The term “state of the art”
as defined in the rule is not so vague or ambiguous that it would lead
to arbitrary and discriminatory enforcement actions by the Department.
*“State of the art™ as defined by the rule provides clear guidelines to both
the regulated community and to the Department. Although the term
“state of the art” is a fairly broad, general standard, considering the
nature and purpose of the Act and the need for flexibility to achieve risk
reduction measures, the standard is adequate to provide clear notice of
what is required on the part of the regulated community and to prevent
arbitrary or erratic enforcement by the Department.

COMMENT: Change the definition of “‘State of the art™ by changing
the term “may” to “must”; i.e. “‘the technology must have been demon-
strated . ..”" and “the technology must be in the public domain ...".
**May” expands the definition too far.

RESPONSE: The definition of “state of the art” has been changed,
including the substitution of the term “‘shall” for “‘may,” which limits
the definition in the manner suggested by this comment.

COMMENT: The Department should substitute *‘criteria for design
and operation” for “state of the art.”

RESPONSE: “*State of the art” and *‘criteria for design and operation™
are separate and distinct concepts. State of the art represents the latest
proven technology which a registrant may or may not include in its
criteria for design and operation. Criteria for design and operation rep-
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resents technology that a registrant adopts so that its employees con-
sistently apply the documented designs and practices to its particular EHS
facility.

While criteria for design and operation normally include at least a
consensus standard, they may also include requirements that the regis-
trant originates on its own initiative, some of which may reflect state of
the art. Many practices which were state of the art in years past have
now been incorporated into consensus standards as their value has be-
come generally recognized. Therefore, the recommended substitution has
not been made.

COMMENT: The referernce to *“‘technology used in pilot operations”
should be deleted from the definition of “'state of the art’ because it is
still in the development stage and does not constitute state of the art for
commercial applications.

RESPONSE: The reference to pilot operation has been retained in the
definition of “‘state of the art” to provide a registrant with a basis for
establishing that a particular process or piece of equipment has been
demonstrated to be reliable in reducing risks on a scale large enough to
be translated into commercial operation. Otherwise, only those
procedures or equipment items which have been demonstrated in com-
mercial operation would be available to registrants seeking to reduce the
risks at their facilities, and as a result advancements in the state of the
art of risk reduction would be slowed down considerably.

COMMENT: The Department should add a definition of “site specific
risk assessment quantity” to N.J.A.C. 7:31-1.5 for use in determining the
need to perform risk assessment in addition to having an approved RMP.
Other than the presence of sufficient toxic material, the two most signifi-
cant variables affecting a potential catastrophe are separation of potential
receptors and the exposed population density, It is not unreasonable to
use average values in the calculation of a registration quantity. However,
it is important to recognize the actual values of these other two variables
in making a decision on the application of risk assessment. The site
specific risk assessment quantity should be based on the minimum regis-
tration quantity for each particular site and should consider the actual
separation of potential public receptors from the source, the actual ex-
posed population density, and a potential exposure of five times the Acute
Toxicity Concentration (ATC), which if released within one hour is
predicted to result in multiple fatalities beyond the property line of the
site.

RESPONSE: While the recommendation to add a definition of “site
specific risk assessment quantity” to the rule to determine the need to
perform a risk assessment has not been adopted, the Department agrees
that it is important in risk assessment to recognize the actual value of
population density, and believes that the actual value of the fence line
distance, rather than the separation distance from potential receptors
should be used. While there may well be no persons permanently exposed
at the fence line, the Department prefers to use this factor which in many
cases will provide an additional margin of safety to the equation. How-
ever, the Department believes that a site specific risk assessment quantity
based on five times the ATC is not acceptable, as this concentration level
would significantly increase the threat of death for exposed people in an
off-site population beyond the level of acceptable risk established by the
rule. If a risk assessment is required after the potential release has been
identified by a hazard analysis, the Department suggests that a first step
should be a dispersion/consequence analysis. Further, the Department
recognizes that the effort to perform a risk assessment when added to
the cost of the risk reduction should correspond to the benefit of the
reduction in risk that would be obtained.

COMMENT: The rule should contain a clear definition of “toxic
catastrophe’ since it is difficult to implement rules to prevent the occur-
rence of an undefined, non-quantified event.

RESPONSE: Including a definition of *‘toxic catastrophe” in the rule
as suggested by the commenter is not necessary. The Act defines the term
“Extraordinarily Hazardous Accident Risk™ as a potential for a release
of an extraordinarily hazardous substance into the environment which
could produce a significant likelihood that persons exposed may suffer
acute health effects resulting in death or permanent disability. The Act
also defines “Risk Management Program™, in part, as the sum total of
programs for the purpose of minimizing extraordinarily hazardous acci-
dent risks. These two definitions provide the Department with a clear
goal and a sound basis for the implementation of the rule.

COMMENT: The definition of “‘site plan” includes unnecessary and
restrictive requirements.

RESPONSE: The definition of “site plan” includes all the information
which is typically shown on a site plan diagram and is intended to provide
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a comprehensive document that is useful for emergency response plan-
ning.

COMMENT: The proposed definition of “‘water treatment system”
should tnclude any treatment system, public or private, regardless of the
size or number of connections.

RESPONSE: The definition of “‘water treatment system" was drafted
to be consistent with the definition in other Departmental rules, in par-
ticular N.JLA.C. 7:10-1.3, and does include publicly and privately owned
water treatment systems. Also, because of the minimum registration
quantity of 500 pounds for chlorine, some small water treatment systems
will not be subject to the rule in any case.

SUBCHAPTER 2 GENERAL REQUIREMENTS, PROHIBITIONS
AND PROCEDURES

COMMENT: Part [l of the proposed N.J.A.C. 7:31-2.3 Table [ should
be deleted. The Act gave the Department the authority to amend, by rule,
the extraordinarily hazardous substance list to accommodate new
chemical compounds that may be developed or to reflect new information
or scientific data that may become available to the Department. The Part
IT list does not reflect any novel or new compounds that did not exist
at the time the statute was enacted. The Department should seek ad-
ditional legislation to add the 109 proposed EHS’s to the existing pro-
gram,

RESPONSE: The Act, at NJ.S.A. 13:1K-22¢, specifically required the
Department, in consultation with the Department of Health, to develop
and adopt an EHS list. The Act also gives the Department the additional
power to amend, by regulation, the EHS list when new chemical com-
pounds are developed or new information becomes avuilable to the De-
partment. Part Il of the list conforms with the mandate of the Act, and
no additional legislation is required.

COMMENT: Before any new substances are considered for addition
to the list, criteria for adding and deleting substances should be proposed
for comment. The proposed rule contains no rationale for adding
N.J.A.C. 7:31-2.3 Table I, Part 11

RESPONSE: The Act, at N.J.S.A. 13:1K-22¢c, required the Depart-
ment, in consultation with the Department of Health, to develop and
adopt as a rule an extraordinarily hazardous substance list and provided
that the list must correlate the substances and compounds with the
quantities required to produce the potentially catastrophic circumstances.
The Act further provided the Department with the power to amend the
EHS list to accommodate new chemical compounds or reflect new infor-
mation or scientific data available to the Department. It did not require
the Department to promulgate as a rule its rationale for the expanded
list. The rationale for the expanded list of gaseous and volatile com-
pounds, however was provided in the Basis and Background document
to the rule at Section VI, subsections B, C, and D. When new substances
are added to or deleted from the EHS list in the future, the Department
will provide the rationale for the changes in an accompanying basis and
background document.

COMMENT: The Act requires that the list of EHS’s shall correlate
the substances or compounds with the quantities thereof required to
produce potentially catastrophic circumstances. A mere listing does not
comply with the Act.

RESPONSE: At NJ.A.C. 7:31-2.3, Table I Part II not only provides
the name and CAS number for each Extraordinarily Hazardous
Substance listed but also provides the minimum registration quantity in
pounds for each EHS. The minimum registration quantity for each EHS
represents the quantity required to produce the potentially catastrophic
circumstances referred to in the Act at N.J.S.A. 13:1K-22¢c. The method
used to determine these quantities is discussed in Section VII, subsection
D of the Basis and Background document.

COMMENT: The Department should concentrate on the implementa-
tion of the first list of 11 chemicals before embarking on a nine-fold
expansion of the list, as this is inviting failure to effectively carry out
the law’s intent. Immediate implementation of the list proposed in
N.J.A.C. 7:31-2.3 Table I, Part IT will either dilute the resources available
or will require additional resources adding costs without commensurate
benefit; and will also cause confusion which will result in inferior RMP’s,
The list expansion could be implemented in a phased approach when the
program is fully established and running smoothly; i.e. either when all
facilities have received approval of their RMP for their Part I list, or
two years after the date their summary RMP statement was submitted
for the Part I list. In addition, the phase-in of an EHS on Part II of the
list couid be based on multiples of the registration quantity which would
provide for an orderly start-up by both registrants and the Department.
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RESPONSE: The Department agrees that the EHS's in Part I of Table
['in N.J.A.C. 7:31-2.3 should be implemented prior to the EHS’s on the
Part II list. Therefore, the summary risk management program statements
for those facilities which have at least the registration quantity of an EHS
on the Part Il list are now required under NJ.A.C. 7:31-2.6(c) to be
submitted by June 30, 1989, rather than by October 31, 1988, as originally
proposed.

This will allow the TCPA program to be more effectively implemented
with the staffing and resources available to the Department. The Depart-
ment believes that it is not necessary to further phase in the facilities
affected by the list expansion on the basis of multiples of the registration
quantities.

COMMENT: The Department has underestimated the number of fa-
cilities that will be affected by the proposed expansion of the list. An
underestimation of the TCPA program could have substantial impacts
on affected sites. The Department should provide the actual basis for its
estimates and state its plans for processing information in a timely
fashion.

RESPONSE: Estimates of the number of facilities affected by the Part
T EHS list were derived from the Air Pollution Enforcement Data System
(APEDS) and the Right to Know files and is considered to be sufficiently
accurate for planning purposes.

In order to facilitate the processing of submittals and minimize impact
on both affected sites and the Department the deadline for the Part II
summary risk management program statements as specified in N.J A.C.
7:31-2.6(c) has been extended to June 30, 1989.

COMMENT: The substance hazard index used by the Department to
include additional substances in the proposed N.J.A.C. 7:31-2.3 Table
[, Part I1 is flawed because of the unrealistically low vapor pressure cap
of 760 torrs used. A more realistic vapor pressure will acknowledge the
effect of the driving force for release.

RESPONSE: The substance hazard index (SHI) which was used as a
screening tool for chemicals with detectable vapor pressures is simply a
ratio of concentrations: i.e. the ratio of the maximum possible concentra-
tion at the point of release to the acute toxic concentration. One million
parts per million is the only physically possible upper limit of the numer-
ator, and the use of any vapor pressure higher than 760 torrs would exceed
this maximum concentration.

This is discussed in Section VII, subsection C3 of the Basis and Back-
ground document to the rule. More information on this topic can be
found in the sources referenced there. Using the ratio of the vapor
pressure (if below 760 torrs) to the atmospheric pressure gives an indica-
tion of the maximum concentration possible at the liquid-gas interface.
Therefore, using higher vapor pressures would not give an accurate esti-
mate of the maximum concentration possible at the surface of the liquid.
SHI is used to rank the inherent hazard potential of volatile substances
without site-specific or dispersion considerations.

The use of vapor pressures greater than 760 torrs for liquified gases
would change the meaning of the substance hazard index and would
introduce needless complications. The direction of the driving force would
then have to be considered to assess the catastrophic potential. Higher
pressures also may have a tendency to disperse the substance more and
unrealistically reduce the catastrophic potential. Finally, certain
substances have critical temperatures less than 20°C and cannot exist as
liquids at any pressure at 20°C; that is, they have infinite vapor pressure
at 20°C.

COMMENT: The New Jersey Office of Management and Budget
should do a management study similar to that conducted on the Depart-
ment's proposed underground storage tank program before the Depart-
ment expands its program to see if the program mandated by the Act
can be run smoothly.

RESPONSE: The Department has held discussions with the Office of
Management and Budget to determine the staffing requirements to imple-
ment the TCPA program. However, the Department does not feel that
a management study similar to that conducted for the underground
storage tank rules is necessary for this program. The Department has
performed a detailed workload analysis and has determined that the
staffing and other resources available to the Department will allow the
TCPA program to be smoothly implemented.

COMMENT: The Department’s process of considering only volatility
and acute toxicity factors fails to show that if a substance is released that
it would produce a catastrophic event, and that exposed persons would
suffer acute health effects.

RESPONSE: The Department did not consider only volatility and
toxicity in the determination of the registration quantities. It also took
into consideration release scenario, meteorological conditions, population
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density and distance from release to human population (outside the plant
boundary) to show that upon a release of the registration quantity one
death is likelv to occur. This procedure is discussed in Section VII,
subsection D, Determination of the Reportable Quantity, in the Basis
and Background Document to the rules.

COMMENT: The method used for determining the SHI, specifically
with regard to the application of toxicity data, substance volatility and
release concentration, is not appropriate. While the proposed use of
toxicity data in the SHI is based on the lowest published value of three
acute toxicity measures (Immediately Dangerous to Life and Health
(IDLH), Lowest Lethal Concentration (1.C,g), and one tenth of the
median Lethal Concentration (1.Cs/10) for any mammalian species, the
lowest human value related to acute inhalation toxicity where available,
should be used, as it is generally recognized as the best predictor of actual
effects on human populations. Thus, the lowest value of IDLH,
LC 0. or LC4/10 as related to acute human inhalation should be used
as the denominator of the SHI.

While the proposed rules define one million parts per million (ppm)
as the release concentration for materials with a vapor pressure greater
than atmospheric at 20°C and one million parts per million (ppm) times
the ratio of substance vapor pressure to atmospheric pressure as the
release concentration for materials with a vapor pressure less than at-
mospheric at 20°C, release concentrations for potential EHS’s should be
based on state of the art dispersion modeling which takes into account
the critical factors known to affect the release concentration for that
chemical. These factors include vapor pressure, diffusivity, vapor density,
molecular weight, specific gravity, specific heat and heat of vaporization.
Under the proposed definition of release concentration for materials with
vapor pressures greater than atmospheric at 20°C all release concentra-
tions would be the same for all substances. Likewise, the proposed rules
consider only saturated vapor in air concentrations for materials with
vapor pressures less than atmospheric at 20°C. Variability among
chemical release concentrations should be accounted for in the SHI
calculations. Release concentration (numerator of SHI) should be defined
as the maximum instantaneous concentration in ppm at 300 feet down-
wind, predicted by a state of the art dispersion model for the release,
and instantaneous vaporization of 100 pounds of material under specific
meteorological conditions. Therefore, the SHI for establishing additional
EHS’s should be the ratio of the release concentration to the acute human
inhalation toxicity value, where available.

Any substance having an SHI greater than or equal to 500 by the above
method should be considered an EHS. Thus, two substances on the Part
I list of EHS’s, ally! chloride and hydrogen sulfide. should be removed
from the list and all newly proposed substances which do not have an
SHI greater than or equal to 500 should not be included in Part II. Of
Il proposed substances studied, none had an SHI that met this test.

As an additional alternative, the following definition of SHI is more
technically and scientifically correct than the Department’s definition of
SHI:

Vapor Pressure (20°C)
Total Atmospheric Pressure X 10°
SHI = Acute Toxicity Concentration — ppm

The commenter provided a tabular listing that provided a comparison
of the proposed SHI and the Department’s calculation. Using the SHI
listing, a logical cutoff for the Part II listing is an SHI of 13,385, which
corresponds to the lowest SHI for the Part I EHS’s excluding toluene-2,4-
diisocyanate. Only 59 of the 95 proposed Part II EHS’s would qualify
using this definition of SHI.

RESPONSE: Regarding the suggestion that for acute wnhalation tox-
icity the lowest human data should be used. the Department has serious
reservations about using LC;o human data. Generally, LCo human
datum comes from accident reports developed from autopsy (this level
is the amount present in the air when death occurred) and does not
represent scientifically valid LCyo information. There is no LCo for
humans (by definition). IDLH values include both human and animal
results (where both are available). The lowest figure for inhalation is the
most conservative figure; i.e. the level that has the potential to cause death
in the most sensitive.

Regarding the comment about the incorrect use of vapor pressure and
concentrations, calculating the SHI is an extension of the Vapor Hazard
Ratio (Section VII, subsection C3 of the Basis and Background docu-
ment) to substances that are gases at 20°C. The intent was to retain the
meaning as the ratio of maximum release concentration to toxic concen-
tration, and not to add additional factors to develop an all-inclusive
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substance hazard index. The rigorous development of catastrophic quan-
tity used as part of hazard analysis and risk assessment takes into account
all the factors mentioned in the comment, and insures that appropriate
concentrations are considered at pertinent distances from the release.

A specific constant release quantity for all substances and a specific
downwind distance to determine concentration ratios are arbitrary values,
and ignore the actual values that may occur in a release scenario.
Modeling is more appropriately used in determining quantities, after an
EHS has been selected, rather than in the EHS selection process itself.

Selection of new substances which are volatile as well as toxic must
be based on the definition of an EHS as given in the Act: i.e. an EHS
is any substance which in the proper quantity and scenario can result
in acute health effects, namely death or permanent disability. To meet
this basic definition, the SHI criterion will be reduced to identity
substances, and other criteria based on such factors as reactivity, solubili-
ty, and aerosol formations will then be developed to determine the mini-
mum registration quantity of the EHS.

To use either of the suggested SHI definitions and cutoffs would result
in several chemicals being deleted not only from N.J.A.C. 7:31-2.3, Table
I, Part II, but also from Part 1. The Part I EHS list and registration
quantities were included in the Act and cannot be deleted by the adminis-
trative rulemaking process. All the substances on the expanded EHS list
have been shown by the Department to have the potential to cause a
catastrophe. The method for their inclusion on the list has been de-
termined to be sound and, therefore, has not been changed.

COMMENT: Another commenter recommended that any substance
with an SHI greater than 100, as calculated by the first method suggested
in the above comment, be considered for addition to the EHS list and
that the list be implemented in two phases as follows: (1) 23 substances
with SHI's greater than 500. (2) 16 substances with SHI's greater than
100.

RESPONSE: The criteria suggested by the commenter is unacceptable
since several substances would be excluded from the list expansion that
do have the potential 1o cause a catastrophe. The list expansion will not
be implemented in two phases, as the Department has determined that
its staffing and other resources are sufficient to effectively implement the
TCPA program in accordance with the rule as adopted,

COMMENT: The acute toxicity concentration (ATC) levels for the
eleven Part I EHS’s range between 1 and 100 ppm and average 23.8 ppm.
The ATC levels for the additional chemicals added to the list, however,
range between 0.1 to 571 ppm and average 67.7 ppm. This is another
example where the EHS listing has been expanded beyond the intent of
the legislation which originally listed 11 EHS’s. The rules could establish
a scientific panel to consider and recommend additions to the list.

RESPONSE: The legislation requires the Department to add to the
list substances (or compounds) that have the potential to cause a
catastrophic event, either death or permanent disability. Scenarios for
such catastrophic events have been developed for all chemicals added to
the list. The Department did have input from an outside scientific com-
mittee during the development of the expanded list, N.J.A.C. 7:31-2.3,
Table I, Part II.

The method used to select the substances for the expanded list is
described in Section VII, subsections A through D of the Basis and
Background Document to the rules. Although the average ATC values
of the expanded list are slightly higher than those for the original list,
these values still indicate that the substances are highly toxic. The Depart-
ment firmly believes that each substance added 1o the expanded list meets
the intent of the Act, and that each chemical’s registration quantity has
the potential for a catastrophe.

The Department has the necessary expertise to develop future additions
to the list and a scientilic panel is not required to assist in this process.
However, the Department will consider recommendations and data sub-
mitted to it for future additions to the list.

COMMENT: Based on comparisons of Immediately Dangerous to Life
and Health values (IDLH) established by the National Institute for Oc-
cupational Safety and Health (NIOSH) and SHI's based on human tox-
icity information and state of the art dispersion modeling, the additional
EHS’s proposed in the regulations do not pose the same magnitude of
acute hazard potential to the community as those substances listed in Part
I. The average IDLH established by NIOSH for eleven of the proposed
new EHS’s is 22 times greater than the average IDLH for the Part {
EHS’s, and the average SHI for eight on the proposed new EHS’s was
18 times greater than the average SHI for 5 of the Part | EHS’s. These
differences substantiate the conclusion that many of the proposed EHS's
do not approach the level of acute hazard manifested by the Part I EHS’s.
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RESPONSE: IDLH values were not the only values that were used
by the Department to determine the acute toxicity concentration in the
development of the Part II EHS list. Other values used included Lowest
Lethal Concentration (LC, o) and one tenth of the median lethal concen-
tration (LCs/10). The Department has shown through dispersion
modeling, as discussed in Section VII, subsection D of the Basis and
Background Document to the rule, that a release of the registration
quantity of each EHS does have the potential for a catastrophe. In
addition, the Part [[ EHS’s, not only approach but actually equal the
level of acute hazard manifested by the Part [ EHS’s, based upon the
Department’s method of SHI calcuiation.

COMMENT: The extraordinarily hazardous substance list proposed
in N.J.A.C. 7:31-2.3 Table I, Part II should be more comprehensive. The
Department’s expanded list fails to include many substances which satisfy
the general criteria. This commenter provided a listing of 27 chemicals
for the Department to review for possible inclusion on the list. Also, the
Department should attempt to define the additional categories of reactive,
explosive, elevated temperatures and elevated pressure as discussed in the
Summary of the proposed rules and establish criteria for EHS’s which
do not fall into the atmospheric dispersion category but which have the
potential for chronic healih theeats. Finally, the Department should de-
velop a priority scheme for adding chemicals to the EHS List founded
on solid risk assessment.

RESPONSE: The 27 chemicals suggested by the commenter have been
reviewed by the Department. Although all these chemicals fit the general
criteria to be considered to be an EHS, they do not meet the criteria for
inclusion in Part II of the EHS list. These 27 substances, and any others
submitted to the Department for addition to the list will be considered
in any future list expansions.

The criteria to be used for future possible list expansions of EHS's were
discussed in the summary of the proposed rules, in the New Jersey
Register, at 19 N.J.R. 1687(a), and in the Basis and Background Docu-
ment, at Section VII, subsection C4, Other Properties. The Act describes
an extraordinarily hazardous substance as “‘any substance or chemical”
which meets the definition for an EHS and provides that the Department
has the power to add to the list of EHS’s by amending it. The Department
is developing a priority system for adding chemicals to the EHS list.

COMMENT: The criteria of atmospheric dispersion, fire, explosion,
and chronic health threats should be substituted for a finite list, and it
should be the reigstrant’s responsibility to prove that the substances they
produce, use, or handle the meet the criteria.

RESPONSE: The Department believes that to substitute the criteria
of atmospheric dispersion, fire, explosion, and chronic health threats for
a finite list would be very difficult to enforce and regulate, and therefore
is not adopting this suggestion.

COMMENT: Toluene-2,4-diisocyanate (TDI) should be excluded from
the proposed N.J.A.C. 7:31-2.3 Table I, Part I, based on criteria set forth
in the SHI. On the basis of acute toxicity and vapor pressure, TDI would
not be considered acutely hazardous. A facility can store 5,599 pounds
of 36 percent hydrogen chloride, which is known to be extremely hazard-
ous, and not have to register: but 100 pounds of TDI must be registered.
There is a significant difference in hazard potential between a storage
facility which stores 150 pounds of TDI and a typical urethane foam
producer which handled thousands of pounds daily.

RESPONSE: TDI at a registration quantity of 100 pounds can not be
deleted from the list of extraordinary hazardous substances by the De-
partment because it was included on the initial EHS list in the Act itself,
at N.J.S.A. 13:1K-22a. The Department believes that TDI was included
on the initial EHS list by the Legislature on the basis of its extreme
toxicity and widespread use. All facilities which either process or store
greater than the registration quantity of TDI are, therefore, subject to
the requirements of the rule.

COMMENT: Acrylonitrile should not be added to the list because its
exposure limit (2 ppm) is significantly higher than many other substances,
its IDLH (9,000 ppm) is orders of magnitude higher than EHS’s such
as chlorine and hydrocyanic acid, and its one hour LCy is greater than
the U.S. Department of Transportation criteria for considering a
substance “toxic by inhalation™.

RESPONSE: Inhalation or skin contact of acrylonitrile can lead to
cyanosis and asphyxiation or pulmonary edema which can be fatal. Also,
acrylonitrile meets the toxicity and vapor pressure criteria for inclusion
at NJ.A.C. 7:31-2.3 Table I, Part II. These critcria are discussed in the
Basis and Background document to the proposed rule at Section VII,
subscction C. Through the dispersion modeling and consequence analysis
methods discussed at Section VII, subsection D of the Basis and Back-
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ground document the Department has determined that the registration
quantity of acrylonitrile has the potential for a toxic catastrophe. There-
fore, acrylonitrile has not been deleted from the Part II EHS list.

COMMENT: The use of 36 percent hydrochloric acid (HC1) as a cutoff
in the proposed N.J.A.C. 7:31-2.3 Table I, Part II is not justified because
this water solution does not generate HC! gas in quantities which are
hazardous. The Department should eliminate 36 percent HCI from the
list and use anhydrous HC! or allyl chloride as the basis for determining
what chemicals should be on the Part II list. Thirty-six percent aqueous
hydrogen chlonde does not constitute the same hazard as does hydrogen
chloride gas. The Basis and Background Document refers to 36 percent
HC! as being one of the originally designated substances in the Act when
this is not the fact. Hydrogen chloride was designated in the Act, and
the Department was not following the intent of the original legislation.
Hence, the 93 additional substances added by the Department should be
re-evaluated. These comments also apply to 28 percent aqueous am-
monium hydroxide.

RESPONSE: The selection of 36 percent hydrochloric acid as a cutoff
is justifiable. While hydrogen chloride is established by the Act as an EHS
with a registration quantity of 2,000 pounds the Basis and Background
Document in Section VII, subsection C3 states that the 36 percent
hydrochloric acid was derived from the initial list. A solution of an EHS
has in equilibrium with it a gas-vapor mixture which contains the EHS.
When the mixture immediately above the solution surface i1s displaced
by air movement (wind), the constituents of the solution will evaporate,
the EHS included. Thirty-six percent hydrochloric acid is a standard
product grade that is widely handled. A spill of 5,600 pounds of it could
result in a release of 2,000 pounds of HC! vapor commensurate with the
release of the pure HC!. Thus, a solution provides a suitable basis as
a cutoff, as well as the pure substance. Similarly, the Department caleu-
lated that an unconstrained spill of 28 percent ammonium hydroxide
could result in a release of ammonia vapors that has the potential for
a catastrophe.

COMMENT: The method by which the registration quantity of 36
percent aqueous hydrogen chloride proposed in N.J.A.C. 7:31-2.3 Table
I, Part 11 was arrived at does not take into account the decreased volatility
of the hydrogen chloride in the solution. Simply applying an assay of
solution to the registration quantity of the hydrogen chloride gas. in other
words dividing 2,000 pounds by 0.36, indicates that no consideration was
given to the properties of a solution versus the gas itsell.

RESPONSE: The Act, at N.J.S.A. 13:1K-22a, identifies hydrogen
chloride and ten other substances as the initial exiraordinarily hazardous
substances list. All meet the definition of an EHS in that they are acutely
toxic and a release of a sufficient quantity would result in the death or
permanent disability to those exposed. The Department has focused on
toxic and volatile substances for this phase of the EHS list expansion
which is based on both the definition of an EHS as provided in the Act
and the characteristics of the eleven initial EHS's. The original list in-
cluded HCI, Chemical Abstract Services (CAS) #7647-01-0. This CAS
number includes both anhydrous HCI and aqueous HC]. which possess
similar chemical and toxicological properties. Since both anhydrous and
aqueous HC! result in identical cellular damage upon exposure, the
Department could not arbitrarily ignore the hazard potential of the
stronger grades of aqueous HC1. The fact that aqueous HC1 has a lower
vapor pressure than anhydrous HC! is compensated for by the larger
registration quantity, determined by consideration of solution properties.

COMMENT: Ozone should not be included on the list proposed in
N.J.A.C. 7:31-2.3 Table I, Part II because it is fundamentally different
than all other chemicals on the list. Ozone is not stored in large quantities
and is never present in pure form. Ozone is usually generated on-site and
in unstable. Ozone concentrations in the gas stream leaving the ozone
generator are typically dilute; i.e., two percent ozone or less. Ozone
generatling operatons are essentially fail-safe. Dispersion modeling in-
dicates that exposure to ozone is not a problem at generation rates ol
{5 pounds per hour.

RESPONSE: While it is different from other chemicals on the list,
ozone meets the criteria for inclusion mn Part II of the EHS list because
modeling demonstrated that if 15 pounds/per hour or more, in any
percent concentration, is released within that hour, whether from storage
or generation, it will have the same potential for a toxic catastrophe as
would a release of any other chemical on the list using the conditions
described in the Basis and Background Document. The Department is
aware that ozone may not be stored in large quantities, but the generating
capacity of 15 pounds/per hour has the potential for a catastrophe.
Although 1t is generated on-site and mixed with air, it remains a gas with
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known properties. At 20°C, after one hour the ozone level will be 85
percent of the initial concentration, as stated in the Kirk-Othmer
Chemical Encyclopedia; therefore, a sufficient amount would remain one
hour after being released to have the potential for a catastrophe.

Regarding the statement that ozone generating operators are essentially
“fail safe”, the environmental risks of generating ozone depends on the
likelihood of release. The intent of the TCPA is to promote use of proven
risk reduction techniques and procedures through appropriate risk man-
agement.

COMMENT: The Department is to be commended for specifically
identifying substances to be addressed by the proposed rule. However,
no reference is made to whether these substances proposed in N.J.A.C.
7:31-2.3 refer to the gaseous or liquid state. Some clarification is obviously
needed for substances such as ammonia which exists in both states.

RESPONSE: Unless otherwise indicated, the list of extraordinarily
hazardous substances refers to both the liquid and gaseous states. For
example, anhydrous ammonia at 20°C and atmospheric pressure exists
as a gas, but if the temperature were decreased to below its boiling point
at atmosheric pressure (-33.35°C), it would be a liquid. Therefore, no
change in the rule is required.

COMMENT: The proposed N.J.A.C. 7:31-2.3 Table 1, Part II lists
formaldehyde gas. The background data is based on formaldehyde as a
gas. The Commenter’s facility stores, handles, and processes formalin.
-Formalin is a solution of formaldehyde in approximately 50 percent
water. Background data on the formalin, as well as dispersion studies
conducted by this facility, all indicate that no threat to health exists at
the fence lines from operations that store, handle, or process formalin.
Therefore, the above mentioned operations should not come under the
provisions of the proposed N.J.A.C. 7:31-1, 2, 3 and 4.

RESPONSE: As indicated, Part II of the EHS list includes for-
maldehyde gas only. Formalin does not meet the criteria for inclusion
in Part I because of its low vapor pressure.

COMMENT: The dispersion model used to calculate the registration
quantity for the proposed N.J.A.C. 7:31-2.3 Table I, Part II, should not
be the puff type, since ozone is not stored but is generated and consumed
from a *‘carrier gas', normally air.

RESPONSE: The Department agrees that a puff type dispersion model
would be inappropriate for the purpose of calculating the registration
quantities of EHS's, and such a model was not used. The Basis and
Background Document for the proposed rule in Section VI, subsection
D-3, Atmospheric Dispersion Modeling, indicates that the model used
to determine the registration quantities for the Part II EHS list in
N.J.A.C. 7:31-2.3 Table I, was Turner’s neutrally buoyant, continuous
emission dispersion model.

COMMENT: It is far from certain that the procedure used in deriving
the registration quantity will sufficiently insure the safety of the public
for the substances proposed in N.J.A.C. 7:31-2.3. It is not clear how the
quantities were initially established and there is a question as to the
viability of the air quality model used by the Department. Is there a firm
basis for saying that the established quantity at every site contributes to
a potential catastrophic scenario? Registration quantities should be de-
cided on a case-by-case basis, using site specific information. If the real
distance from the EHS to the nearest property line is greater than 100
meters, the actual distance should be used in the equation to determine
the registration quantity. The proposed rule should include a provision
to allow the use of real data (not a standard 100 meters as point of
contact) in the above cquation. Also, the Lawrence Livermore Labora-
tories recently conducted field testing on hydrogen fluoride and derived
potentially acceptable dense gas models which may be useful in determin-
ing the registration quantity for a dense gas.

RESPONSE: Since the Act, at N.J.S.A. 13:1K-22a, specifies only one
registration quantity for each of the original EHS’s, the Department is
following the precedent established by the Act in establishing a single
registration quantity for each EHS on the expanded list, rather than
permitting a different registration quantity for each site. The Department
believes that the single quantity given in N.J.A.C. 7:31-2.3 is appropriate
for registration purposes. The method used to determine each registration
quantity is discussed in detail in the Basis and Background Document
to the rule in Section VII, subsection D. The Department believes that
the procedure used in deriving the registration quantity does sufficiently
ensure the safety of the public in that it is based on most conservative,
scientifically valid and realistic conditions. The resulting registration
quantity is a realistic minimum quantity for the following reasons:

(1) The acute toxic concentration used as the toxicological criteria is
most conservative, representing a minimum lethal concentration for the
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most sensitive animal; (2) F—stability class is most conservative; (3) Wind
speed of 2 meters per second is most conservative for accurate Gaussian
prediction: (4) Property line (100 meters) is most conservative for accurate
Gaussian prediction: {(5) Ground level release is most conservative; (6)
Ground level reception is most conservative; (7) Not correcting for
clothing or shelter is most conservative: and (8) The population density
used is the average of the densest industrial communities. Furthermore,
the Department believes that establishing a registration quantity on a
case-by-case, site-specific basis would lead to massive confusion among
the regulated community as to the applicability of the rule to their facility
and would result in an unmanageable program for the Department to
administer. Also, it would not drastically reduce the amount of work for
the regulated parties, as a hazard analysis and risk assessment would still
need to be performed to determine if the accidental release of an EHS
would cause an off-site injury or death.

The type of model used to determine the registration quantities is the
only kind that has been approved by the United States Environmental
Protection Agency for dispersion modeling. For this reason other types
of models, such as dense gas, could not be used as they have not yet
been properly validated.

As discussed in the Basis and Background Document, a number of
criteria are being considered for including chemicals on the EHS list. As
with the initial list expansion, the inclusion of these chemicals on the list
will be based on the degree of hazard presented by these chemicals as
determined by the toxicity of the chemical and a consequence analysis
for realistic release scenarios. Regarding the recent field testing conducted
by the Lawrence Livermore Laboratories, it is noted that hydrogen fluor-
ide is an anomaly in terms of dispersion after its release into the at-
mosphere. [t tends to disperse as a dense gas cloud rather than as the
expected neutrally buoyant gas. Other chemicals on the proposed list
(such as arsine) will also disperse as a dense gas given the proper release
conditions, proper release amounts, and proper physical and chemical
characteristics of the EHS. Not all EHS’s or accidental release scenarios
can result in a dense gas cloud being formed. It is likely, however, that
a neutrally buoyant cloud could be formed by all EHS’s on the proposed
list under the right conditions of release. Because it is likely that a
neutrally buoyant cloud could be formed, a neutrally buoyant type model
was used to establish the registration quantity that would be appiicable
to all sites where EHS’s are used, stored, manufactured, or handled.

The Department recognizes that a dense gas model and the algorithm
to calculate hydrogen fluoride dispersion may need to be used within the
risk assessment process. The Department intends to address the proper
use, acceptability and application of these models in the future and will
permit their use in performing the consequence analysis within the fa-
cility's risk management program.

COMMENT: The standard “one death off site” is too high for the
purpose of developing a minimum registration quantity. Potential releases
which would result in either hospitalization or evacuation of a specific
number of people should be used instead.

RESPONSE: The Act at NJ.S.A. 13:1K-2la, defines an “Ex-
traordinarily hazardous accident risk’ as ““a potential for release of an
extraordinarily hazardous substance into the environment which could
produce a significant likeiihood that persons exposed may suffer acute
health effects resulting in death or permanent disability.” The Act, at
N.J.S.A. 13:1K-21i, also defines a *'Risk management program™ as “‘the
sum total of programs for the purpose of minimizing extraordinarily
hazardous accident risks ..."” Thus the standard used to determine the
minimum registration quantities for the Part II EHS's in NJ.A.C.
7:31-2.3, Table I, is based on the language of the Act and provides a
clearly defined standard. Therefore, it has not been changed.

COMMENT: A provision should be included to permit revisions to
the EHS list, to not only add but to remove substances and to revise
the registration quantities as necessary.

RESPONSE: The Act, at N.J.S.A. 13:1K-22C, specifically provides
that the Department has the power to amend, by regulation, the EHS
list to accommodate new chemical compounds or to reflect new infor-
mation or scientific data that becomes available to the Department. As
this power is provided by the statute, it is not necessary to include it in
the rule also. In the event new information indicates that an EHS should
be removed from or added to the list or that the minimum registration
quantity of an EHS should be increased or decreased, the Department
will consider proposing an appropriate amendment to the EHS list at
that time.

COMMENT: The Basis and Background Document did not fully ex-
plain how the Clancey equation for spills is utilized for determining the
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registration quantity of substances proposed in N.J.A.C. 7:31-2.3 that are
liquids at 20°C and atmospheric pressure. The equation requires assump-
tions to be made on the square footage of the spill area, which cannot
be practically determined. Since these liquid substances are already regu-
lated under various spill containment regulations, they do not need to
be included in the proposed rule as well. At Jeast for the liquids with
low vapor pressures, an exclusion from the proposed rule should be
available if the substance is regulated by and is in compliance with
applicable spill control requirements.

RESPONSE: The Clancey equation is used together with the Gaussian
dispersion equation to calculate the liquid pool area required to produce
emission rates to obtain specific toxic concentrations. For high volatility
liquids, the quantity emitted per hour from the pool is the registration
quantity. For low volatility liquids, the registration quantity is the quanti-
ty in the pool. The pool is assumed to be at least two millimeters in depth
to be realistic in computing a minimum quantity that would have to be
in a pool of the calculated area.

The TCPA regulates any substance in a sufficient quantity at a single
site such that its release into the environment would produce a significant
likelihood that persons exposed will suffer acute health effects resulting
in death or permanent disability. All liquids listed in NJ.A.C. 7:31-2.3
have been found to meet this definition. At their calculated registration
quantities, the liquids with the lower vapor pressures have the same
catastrophic potential after a spill as those with higher vapor pressures.
Therefore, none will be exempted from the provisions of the rule.

The spill containment regulations referred to in the comment address
a different threat than the TCPA and the rule. The various spill contain-
ment regulations are primarily concerned with spills onto the land or into
waterways, surface and groundwater and are generally directed at limiting
the chronic health effects of the spill. However, the TCPA deals with only
those extraordinarily hazardous substances which when spilled have a
potential to cause acute health effects; i.e. immediate catastrophic conse-
quences. Also, the spill containment regulations are directed towards
physical containment of a liquid spill of the material while the TCPA
program covers all potential releases to the environment, including at-
mospheric releases. In addition, the spill containment regulations deal
with containing a spill or incident while the TCPA focuses on preventing
an incident from occurring. Finally, the TCPA program has requirements
for several management control measures which are not necessarily cov-
ered by the spill containment regulations.

COMMENT: Some compounds on the EHS list proposed in N.J.A.C.
7:31-2.3 appear to be anomalies and go far beyond the concept of prevent-
ing a catastrophe. Surely drums of ammonia do not coincide with bulk
tanks of TDI. Referring to the proposed Part Il list expansion. the
concern for a combustion product such as nitrogen oxide (NOy) does not
seem rational compared to materials such as chlorine or chlorine dioxide.
This concern is more related to the “‘capable of being produced™ issue,
rather than the storage and handling of liquified gases.

RESPONSE: Nitrogen oxides such as nitrogen dioxidc, nitrogen triox-
ide, and nitrogen tetroxide were included on the list because they meet
the criteria used by the Department, and because they are items of
commerce Or can be intermediates in a synthetic process. Special
provisions for stack generated nitrogen oxides have been made. Modeling
of nitrogen oxides shows that at a 200 pound or greater release a potential
catastrophic event could occur. Similar modeling was done for chlorine
dioxide and anhydrous ammonia to determine their registration quan-
tities. Every substance at the registration quantity listed in N.JA.C.
7:31-2.3, Table I, Part II has the potential for a catastrophe. Therefore,
no change in the rule is required.

COMMENT: If an EHS is present as a dilute solution, its hazard in
the solution should be the determining factor, not its mere presence.
Methylamine is often purchased as an aqueous solution which obviously
poses considerably less risk than the gas itself.

RESPONSE: Solutions or mixtures which contain an EHS must be
registered if the quantity of the EHS that is handled, used, manufactured,
stored or generated on site exceeds the registration quantity. Subsequent
safety reviews, hazard analysis or risk assessments will determine the
actual extraordinarily hazardous accident risk involved and indicate the
extent of risk reduction actions that are warranted. Also, if the conditions
specified by NJ.A.C. 7:31-2.2] (now NJ.A.C. 7:31-2.19) are met, the
registrant may request an exemption from the requirements of N.J.A.C.
7:31-3 for certain non-contiguous EHMS equipment.

COMMENT: It is difficult to believe that phosphorus trichioride has
a 500 pounds cutoff while phosphorus trifluoride has a 34,000 pounds
cutoff. Are the acute toxicity and volatility characteristics that different?
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RESPONSE: Data for the lowest toxicity level found for phosphorus
trichloride (PC1;) is 5 ppm, while the lowest toxicity level for phosphorus
trifluoride (PF;) is 529 ppm: i.e. PC1, is approximately 106 times as toxic
as PF, This difference is probably due to differences in water reac-
tivity—PC1; being extremely reactive while PF; is slowly reactive. It is
likely, therefore, that significantly more PF, is exhaled as compared to
PCl,, if comparable levels are breathed in. The modelling method used
by the Department to determine the registration quantity for PF; shows
that a release of 34,000 pounds has the potential for a toxic catastrophe.
The registration quantity of 500 pounds for PCl; was determined by the
Legislature in the Act.

COMMENT: The risk associated with Part [ compounds is not consis-
tent with the proposed N.J.A.C. 7:31-2.3 Table I, Part [l compounds,
which should be subject to separate rule-making procedures or be re-
considered in their entirety by the Department.

Given the existing common taw and statutory protections, the ex-
traordinary onerous and expensive burden contemplated by the proposed
TCPA rule should be reserved for only those substances which pose the
same degree of risk to the public that was envisioned by the Legislature
in enacting the TCPA.

Most of the risks identified by the Legislature have been controlled
by the original 11 substances and whatever minimal risk remains can be
addressed by addressing each additional substance in an objective rule-
making process which defines the risk associated with each material and
includes the opportunity for industry to provide comments which would
provide valuable operational insight and experience.

RESPONSE: The Department believes that the risk associated with
Part II compounds is consistent with the risk associated with Part [
compounds andthat all of the Part II compounds meet the criteria
established by the Act for inclusion as EHS’s. The Part II EHS list in
Table [ of N.J.A.C. 7:31-2.3(a) consists of gaseous or volatile substances
that are acutely toxic in their associated registration quantities.

By enacting the TCPA and specifically requiring the Department to
adopt an EHS list, the Legislature clearly indicated that it did not consider
the existing common law and statutory provisions sufficient to protect
the public from those substances which met the Act’s criteria for inclusion
on the EHS list.

The adoption of an EHS list is mandated by the Act, at N.J.S.A.
13:K-22¢, and is based on the definition of an EHS as provided in the
Act. Extraordinarily hazardous substance means '‘any substance or
chemical compound used, manufactured, stored, or capable of being
produced from on-site components in this State in sufficient quantities
at a single site such that its release into the environment would produce
a significant likelihood that persons exposed will suffer acute health
effects resulting in death or permanent disability.” The combination of
toxicity, dispersibility, and quantity equates the risks associated with
substances on the Part Il EHS list to those of substances on the initial
EHS list.

The Part 1} EHS list at N.JA.C. 7:31-2.3(a), Table I was properly
promulgated by an objective rule-making process that included the op-
portunity for industry to provide comment, and it has been adopted in
accordance with the requirements of the Administrative Procedure Act,
N.J.S.A. 52:14B-1 et seq. Therefore, no change to the rule is necessary
as a result of this comment.

COMMENT: The prohibition proposed in N.J.A.C. 7:31-2.4 should
be modified to reflect the statutory definition of an EHS which states
“capable of being produced from on-site components in this state in
sufficient quantities at a single site such that its release into the environ-
ment would produce a significant likelthood that persons exposed will
suffer acute health effects resulting in death or permanent disability”.

RESPONSE: The phrase “substances or chemical compounds” in the
proposed N.JLA.C. 7:31-2.4(a) and (b) was intended by the Department
to mean only those substances or chemical compounds which are EHS’s.
However, these sections have been revised for clarity. The use of the term
“EHS” in N.J.A.C. 7:31-2.4(a) and (b), is, of course, in accordance with
its statutory definition.

COMMENT: The phrase “capable of being produced from on-site
components” in the definition of “EHS” is vague and should contain
a specific reference to exothermic decomposition by-products, products
of combustion, etc. For instance, in a fire PVC could emit hydrochloric
acid. Was this type of release an intended situation? Also, if components
in a facility can produce an EHS but are in separate areas, is the facility
“capable” of manufacturing EHS’s? The proposed rule should define this
phrase, otherwise considerable time and effort will be spent preparing
for events which are not reasonably foreseeable.
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RESPONSE: The Department believes that ‘“‘capable of being
produced from on-site components™ as used in N.J.S.A. 13:1K-2te, in-
cludes those situations in which an EHS may be released into the environ-
ment due to its generation from non-EHS's by one of the following
means: water and water vapor reaction, instability or decomposition, or
mere mixing and chemical reaction with another substance.

For example, in situations where two substances are mixed, and the
mixture can or may generate an EHS, then an EHS is “‘capable of being
produced from on-site components”, and that operation would be cov-
ered. In a case where two substances, which when mixed will generate
an EHS, are stored in separate containers, and it is not reasonably
foreseeable that they will be mixed together. then an EHS is not “‘capable
of being produced from on-site components™ and would not be covered.

The Act gives the Department the authority to amend the list to
accommodate new chemicals compounds that may be developed or reflect
new information or scientific data that may become available to the
Department. Further research in the categories of chemicals, “‘capable
of being produced” is necessary to determine what potential exists for
a catastrophic event in those cases. These categories of chemicals such
as PVC were, therefore, not included in the Table I, Part Il expanded
list.

COMMENT: The statement ‘‘or have the capability to generate within
one hour” as it first appears in the proposed NJ.A.C. 7:31-2.4 is in-
definite, arbitrary and too broad. It particularly affects industries with
large flows of materials containing low concentrations of an EHS. As
written, the major portion of petroleum industries would be EHS facilities
because hydrogen sulfide occurs in low concentrations in raw materials,
intermediate, and possibly finished products. The Department should
distinguish between EHS faciiities that have continuous flows of materials
containing an EHS versus large inventories of EHS’s, in that flows can
be reduced and controlled quickly when required to mitigate a release.

RESPONSE: Each owner or operator of a site handling, using, manu-
facturing or storing at least the registration quantity of an EHS is required
to register with the Department in accordance with N.J.A.C. 7:31-2.5.
Even though a facility may have greatly diluted at least the registration
quantity of an EHS with another substance. it is still required to register
and to comply with the risk management program requirements of
NJ.A.C. 7:3(-3; ie. to take those risk reduction measures which are
appropriate considering the risk at the facility.

The Department believes that facilities which have greatly diluted
EHS’s will require less extensive RMP’s and risk reduction measures than
those facilities with similar quantities which are not diluted.

COMMENT: In the proposed N.J.A.C. 7:31-2.4(b), the registration
period for EHS facilities is restricted to 90 days after final promulgation
of the regulations. We request that this period be extended to 180 days,
so that the amount of information needed to fully complete the survey
forms can be obtained.

RESPONSE: The 90 day registration period is mandated by the Toxic
Catastrophe Prevention Act, at N.J.S.A. [3:1K-22d, and is not subject
to change by the rule. Therefore, the registration period has not been
changed.

COMMENT: The proposed N.J.A.C. 7:31-2.4(c¢), (d} and (e) requiring
Departmental approval before construction or operation of a new EHS
facility or the use of a new EHS in an existing facility is without statutory
authority. Will approval for construction be withheld until an approved
RMP is in place or can construction begin and operation be contingent
upon approval of the RMP? Further, prior approval is burdensome and
will destroy rapid competitive response and cause considerable delay in
construction and start-up of new facilities. Frequently a new material may
be used for a single product which may never be repeated. or to tempor-
arily overcome some process problem. It would seem prudent to allow
facilities with an approved RMP to use other EHS materials without
delay as the program elements in place for one substance are not likely
to be markedly different for another EHS. There will be lost business
opportunities and jobs because the chemical industry in the State will
no longer be able to introduce new products or new cost effective product
modifications in a timely manner. The unnecessary burden of pre-ap-
proval should not be placed on companies who have demonstrated the
capability to design, start-up and operate new or modified facilities in
a safe and environmentally sound manner. It leads to increased cost of
operation and growth of government. This apparent limitation should
be removed and means provided to allow business as usual during this
interim period even if it is at the facility’s own risk. A provision should
be added allowing construction to proceed if the owner or operator has
filed with the Department the material required by N.J.A.C. 7:31-2.10
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and a construction timetable 90 days prior to the start of construction,
or if the Department has failed to approve the plan or to respond in
writing identifying the deficiencies within 90 days.

RESPONSE: The TCPA rules are promulgated, in part, under the
authority of the Air Pollution Control Act, N.J.S.A. 26:2C-1 et seq.,
which relates to the control and suspension of air pollution, defined in
part as the presence in the outdoor atmosphere of one or more air
contaminants in such quantities or duration as are injurious to human
health or welfare, and which provides the Department with the power
to promulgate rules to prevent, control, and prohibit air pollution
throughout the State. This, and the general guidance provided in the
Toxic Catastrophe Prevention Act, at N.J.S.A. [3:1K-20, that the single
most effective effort in prevention of environmental accidents is by antici-
pating the circumstances that could result in their occurrence and taking
those precautionary and preemptive actions required, is the basis for the
rule’s requirement that the Department approve construction of a new
EHS facility which does not have an approved RMP, approve the oper-
ation of a new EHS facility and approve the use of a new EHS at an
existing facility before such operation or use commences.

The requirements under N.J.A.C. 7:31-2.4(c) and (d), are not unduly
burdensome for new facilities, as safety reviews and hazard analyses are
normally conducted as standard design practice and thus should not
create any additional delay. To allow a facility to handie an EHS without
complying with the specific provisions for the development, approval and
implementation of an effective RMP would expose the facility to the
potential for a toxic catastrophe. The rules, therefore, require approval
of the summary risk management program statement, safety review,
hazard analysis and risk assessment of the proposed facility prior to
construction for those facilities without an approved risk management
program and in some cases may actually reduce delays and save costs
by avoiding unnecessary design changes and reconstruction required to
ensure the safe operation of new EHS facilities. Construction will be
allowed to proceed before the complete RMP is approved; however,
operation may not commence until the RMP is approved.

A new EHS facility planned by a registrant with an approved risk
management program in effect at the site is not as restricted and is allowed
to proceed with construction, although it must receive Departmental
approval of its modified RMP prior to operation. This should not present
an undue burden to facilities with an approved risk management pro-
gram. Any modification to an existing EHS facility requires a safety
review and hazard analysis as defined under modifications. The Depart-
ment merely requires pre-notification of modifications by registrants that
have an established RMP.

Introduction of a new EHS to an existing EHS facility may involve
some similarities in the risk management requirements. However, there
are significant differences between the characteristics of different EHS’s
and these differences may require revisions to the procedures, training,
maintenance, materials of construction, pressure relief devices, controls,
etc. which all necessitate a safety review, hazard analysis, and revised risk
management program. However, with proper planning on the part of
EHS facilities in the State of New Jersey, neither business opportunities
nor jobs should be lost to other states because of the requirements of
the TCPA and the public will have benefited from the reduced threat
of toxic catastrophes.

As to the suggestions to change the rule to allow construction to
proceed upon the filing of certain required materials without being re-
quired to wait for Department approval, or to provide a 90 day deadline
for Department response, the Department believes that pre-approval of
construction of a new EHS facility is especially important in the case of
an owner or operator which does not presently have an approved RMP
and may not have had previous experience with EHS facility operations
or construction.

In regard to the statement that facilities should be allowed to operate
at their risk during the interim while awaiting Department approval of
new construction or operation, the Legislature by enacting the TCPA has
clearly indicated that facilities will no longer be allowed to operate at
their own risk. Therefore, there will be no changes in the rule.

COMMENT: An interim status should be provided under the
proposed N.J.A.C. 7:31-2.4(d) to allow operation of a new EHS facility
until Departmental review is completed.

RESPONSE: No interim status will be provided in the rule to allow
a facility which does not have an approved risk management program
to go into operation because this may endanger the public’s safety as some
unacceptable operating procedures may be implemented.

A facility may begin to construct the new EHS facility if it has sub-
mitted the reports of a safety review, hazard analysis, and risk assessment
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where required at least 90 days prior to construction as stated at N.J.A.C.
7:31-2.10(2)2. However, no registrant may begin operating a new EHS
facility without an approved RMP until the Department and the regis-
trant have executed an administrative consent agreement containing an
approved RMP as stated at NJ.A.C. 7:31-2.4(d). Therefore. no changes
have been made to the rule.

COMMENT: The proposed N.J.A.C. 7:31-2.4(f) should be amended
to provide that a registrant with a complete submission shall be deemed
to have an approved RMP unless notified to the contrary by the Depart-
ment, and can therefore implement modifications while awaiting De-
partmental approval.

RESPONSE: In response to this comment, N.J.A.C. 7:31-2.4(f) has
been amended to indicate that those facilities which the Department has
determined to have an established RMP, as described at N.J.A.C.
7:31-2.7, or an approved EHSARA work plan, may make a modification.
The requirements for those facilities performing a modification are de-
scribed at N.JLA.C. 7:31.2.11. The Department must review the summary
risk management program statement to determine that an RMP exists
in order to ensure that the facility has taken the proper risk management
measures for the modification.

COMMENT: Delete *“‘at least 90 days” from the proposed N.J.A.C.
7:31-2.5(d) or revise this requirement. If a facility has an approved RMP,
alf changes will be documented in the annual report. Also, delete the
proposed N.JLA.C. 7:31-2.5(¢) as it is redundant, since if one has an
approved RMP you must be doing everything required to construct a
new EHS facility and all changes will be documented in the annual report.

RESPONSE: The Department believes that the requirements for the
submittal of a new regisiration form, a summary risk management pro-
gram statement, and reports of the safety review, hazard analysis, and
risk assessment 90 days prior to putting a new EHS facility into service
at a site is necessary even for those registrants with an RMP previously
approved by the Department. To simply document these changes in the
annual report is not sufficient proof that the risks associated with a new
EHS facility are being properly managed in a timely manner. A new EHS
facility may require totally different operating procedures or emergency
response procedures from those currently used at the site. The RMP for
the site also has to be properly revised to reflect these changes for the
new EHS facility, and it must be reviewed by the Department. The
Department believes that this must be submitted 90 days prior to oper-
ation to verify that these new risks are being properly addressed and
managed.

N.J.A.C. 7:31-2.5(e) is not redundant as it applies to any change in
the site’s registration form which makes it incomplete or inaccurate, not
just to changes regarding new construction. The Department feels that
it should be notified of these changes through the submittal of a revised
registration form to verify whether the site’s RMP may be affected.

COMMENT: The proposed N.J.A.C. 7:31-2.5(d) should be modified
to emphasize the differentiation between sites with an approved risk
management program and sites without an approved risk management
program. Also, the commenters believe, registration should be submitted
prior to beginning construction even for those sites with an approved risk
management program.

RESPONSE: The Department does not agree that NJ.A.C.
7:31-2.5(d) needs to be modified to differentiate between sites with an
approved RMP and sites without an approved RMP. N.J.A.C. 7:31-2.5(d})
specifically refers to sites which have a previously approved RMP, and
N.J.A.C. 7:31-2.5(c) refers to those facilities which do not have an ap-
proved RMP and are constructing a new EHS facility. The Department
does not agree that a new registration should be submitted prior to
beginning construction by those sites which already have an approved
RMP. A registrant that has already demonstrated the ability to develop
and implement an effective RMP at a site should be capable of adapting
the RMP to a new facility at the same site. However, the registrant must
submit an updated registration form and must also submit the documen-
tation required in N.J.A.C. 7:31-2.10(b), which includes: (1) a revised
RMP description meeting the requirements of N.J.A.C. 7:31-3.12(a)!: (2)
a report of the safety review of the new EHS facility or new EHS service
prepared in accordance with N.J.A.C. 7:31-3.4; and (3) the report of the
hazard analysis and risk assessment prepared in accordance with N.J.A.C.
7:31-3.9 at least 90 days prior to the scheduled placing of the equipment
into EHS service. Also, in accordance with N.J.A.C. 7:31-2.4(e)2, a regis-
trant may not operate a new EHS facility or use an existing facility for
a new EHS service before receiving written Departmental approval. Thus
the Department will have the opportunity to review the required RMP
submittals prior to the new facility beginning actual operation.
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COMMENT: The proposed N.J.A.C. 7:31-2.5(e) requires that updated
registration forms be submitted to the Department within 30 days of any
changes that make the prior registration incorrect or incomplete. Clari-
fication is needed on the level of significance of a change for which the
Department should be notified. If a reaction product is allowed to remain
in a vessel for a longer period of time than originally described, surely
this would not be reportable. Must all risk reduction efforts and safety
measures be reported? Companies would have to file monthly re-regis-
trations describing the results of safety meetings and training. If a regis-
trant has an approved RMP, the changes will be documented in the
annual report. Also, the specified time period for submitting an updated
registration form should be changed from 30 days to 60 days.

RESPONSE: The requirements of N.J.A.C. 7:31-2.5(e) have been
clarified to match the latest revision of the registration form (DEQ-080,
1/88) which was published in the February 16, 1988 New Jersey Register
at 20 N.J.R. 360. The Department needs timely notification of changes
to Sections A, B, D, E, F (exclusive of items 1 through 3) and G amended
by the registrant. Data in the indicated sections are important to the
Department in four main areas: (1) Data to assure proper contact with
the registrant when needed; (2) Data on the compliance level of the
registrant; (3) Data on the magnitude of risk of the EHS’s at the site
to the neighboring locale: and (4) Data on registrant liability insurance
coverage.

The Department does not require that details of process description
such as the time period a reaction product would remain in a vessel be
included in Section E. Consequently, the registration form need not be
updated to reflect such detailed EHS changes by the registrant. Only a
general description of the process containing data significant to com-
pliance level and magnitude of risk is needed. Items 1, 2 and 3 of Section
F are excluded from the updating requirement, because after the initial
registration submittal this information will be provided to the Depart-
ment as part of the reports of safety review or hazard analysis, as required
to be submitted by other parts of the rule.

Finally, the 30-day time limit for submittal of an updated registration
is believed to be sufficient: therefore no change has been made to this
reporting period.

COMMENT: The proposed N.J.A.C. 7:31-2.5(g)7 requires registrants
to identify in the registration form ‘“the insurance carriers underwriting
the site’s environmental liability and workers' compensation insurance
policies including the address of the carrier, the type of policy, the amount
of insurance and limitations or exclusions to the policy”. This provision
needs to be revised to take into account the fact that many facilities may
be unable to obtain environmental liability insurance policies. Moreover,
it is unreasonable to require the registrant to list all of the “limitations
or exclusions™ 1o each such policy as insurance policies are most entirely
made up of limitations and exclusions. If all of that information is
necessary for the Department’s purposes, which is doubtful, the registrant
should at least be given the option of attaching a copy of the pertinent
policies.

RESPONSE: NJ.A.C. 7:31-2.5(g)7 is derived from the Act, at
N.J.S.A. 13:1K-22b. Section G of the registration form requires only a
limited amount of general information concerning the site's environmen-
tal liability coverage. The rule does not require the registrant to obtain
environmental liability insurance. Limitations or exclusions to a policy
provide valuable information to the Department, in that it may indicate
an independent third party may have already found an area of risk that
needs improvement. A pertinent section of the policy may be attached,
but the Department is not requiring or requesting that the entire policy
be attached to the registration form. Therefore, no change has been made.

COMMENT: How detailed should the process description be that is
required by the proposed N.J.A.C. 7:31-2.5(g)5? Will a batch sheet be
necessary? This should be clarified to indicate that general process infor-
mation is acceptable and not detailed, step-by-step process information,
sufficient to allow a third party to duplicate the process.

RESPONSE: Section E of the registration form describes the infor-
mation that is required regarding the process description; i.e., a general
description of the process involved in the use, manufacture, storage,
handling or generation of the EHS, including typical and maximum
operating conditions (temperatures and pressures) as they relate to the
EHS, and a simplified flow sheet. A batch sheet is not necessary. nor
is detailed, step-by-step process information required. No change in the
rule is necessary as the required information is clarified by the registration
form itself.

(CITE 20 N.J.R. 1379)



ENVIRONMENTAL PROTECTION

COMMENT: In the proposed N.J.A.C. 7:31-2.5(b) change the time
period for registration from “90 days™ to “180 days” after substances
are added to the EHS list.

RESPONSE: In N.J.A.C. 7:31-2.5(b), the 90 day time period to regis-
ter with the Department has been deleted as unnecessary, because this
subsection merely provides for the voluntary registration by owners or
operators of sites which plan to use EHS's in the future.

COMMENT: The proposed N.J.A.C. 7:31-2.5(g)2i and ii should ex-
empt research and development facilities from the reporting requirement.

RESPONSE: The rule, at N.J.A.C. 7:31-1.5, defines “‘facility’’ such
that it does not include a research and development laboratory, which
is further defined as a specially designated area used primarily for re-
search, development, and testing activity, and not primarily involved in
the production of goods for commercial sale, in which EHS’s are used
by or under the supervision of a technically qualified person. A research
and development laboratory which meets these standards will be exempt
from the reporting requirements of N.J.A.C. 7:31-2.5(g) 2i and ii.

COMMENT: In the proposed N.J.A.C. 7:31-2.6(b) regarding submit-
tal of a summary risk management program statement, change *‘60 days”
to either **120 days” or 180 days”. Although most of this information
already exists, it is not in the format dictated by the regulation; and unless
the Department greatly simplifies the paperwork requirements, it will take
much longer than 60 days to prepare this. Also, in the proposed N.J.A.C.
7:31-2.6(c), the summary risk management program statement should be
submitted within 120 days from the operative date, rather than between
October 1 and October 31, 1988, because the format is very specific and
will require reorganization of many parts of the RMP.

RESPONSE: For those registrants with an existing risk management
program, conversion of the data to the required summary form should
not be difficult, and the 60 day time period specified by N.J.A.C.
7:31-2.6(b), which does not begin to run until these rules become operat-
ive, is considered sufficient. However, the proposed N.J.A.C. 7:31-2.6(c)
has been amended to require that each registrant with an EHS listed in
Part II of Table I in N.J.A.C. 7:31-2.3, which indicates on its registration
form that it has a risk management program, shall submit a summary
risk management program statement containing the information required
by N.J.A.C. 7:31-3.12 to the Department by June 30, 1989. This will allow
registrants with Part Il EHS's sufficient time to plan for and meet the
requirements of the rule.

In addition, N.J.A.C. 7:31-3.12 has been amended to require less infor-
mation to be submitted in the summary risk management program state-
ment than was required in the proposal.

COMMENT: The proposed N.J.A.C. 7:31-2.6(¢) allows any docu-
ments to be reviewed either at the site or at the Department in the
discretion of the Department. This review should be conducted on-site,
or at the Department only under unusual circumstances. This comment
also applies to the proposed N.J.A.C. 7:31-3.3(c). All of the supporting
documentation is too bulky and as envisioned would be distributed at
several locations on the site.

RESPONSE: The Department must have the discretion to review re-
quired documents cither at the site or at the Department’s offices in order
to ensure an effective review and the efficient implementation and man-
agement of the TCPA program. In general, the Department intends to
review as much documentation as possible at the site and does not desire
to burden the registrant with undue submissions of paperwork. It will
be necessary, however, for the Department to maintain those documents
necessary to support consent agreements, administrative consent orders
or administrative orders at its offices. Additionally, some documents will
be reviewed at the Department’s offices, and the documents reviewed will
be maintained in accordance with the TCPA confidentiality and trade
secret provisions, N.J.A.C. 7:31-5, as proposed in the February 16, 1988
New Jersey Register at 20 N.J.R. 350(a). All comments concerning con-
fidentiality and trade secrets under the TCPA will be responded to in
the adoption notice for the TCPA Confidentiality rule. Therefore, no
change has been made.

COMMENT: The Department is resorting to tools such as adminis-
trative consent orders to initiate a simple approval process in the
proposed N.J.A.C. 7:31-2.6(f) and (h). The “permit approval’” approach
exceeds the statutory intent. The Department could have invented a
simple permit or it could, as the Act suggests, have an agreement. A new
term, ‘‘agreement”, should be added to the definitions which means a
written cooperative agreement between the EHS facility and the Depart-
ment which spells out the program and the mutually agreed upon duties
and requirements. A consent order smacks of an enforcement action or
some environmental wrong-doing and is adversarial rather than cooperat-

(CITE 20 N.J.R. 1380)
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ive. The language should be changed to ‘‘an approval letter” or an
“agreement”. The Act does not require consent or administrative orders:
it indicates only that the parties may enter into consent agreements or
that the Department may issue administrative orders. An agreement
should be the first step in resolving minor differences rather than resorting
to administrative consent orders.

RESPONSE: The Act specifically provides, at NJ.S.A. 13:1K-23b,
that “if the owner or operator and the Department agree on the measures
necessary to correct the deficiencies or omissions in the risk management
program, the parties may enter into a consent agreement.”’ Neither the
Act nor the rule specify a permit approval approach. The Act, at N.J.S.A.
13:1K-23(c), goes on to provide that “if the parties cannot reach agree-
ment the commissioner, after notice and hearing and written findings of
fact, may issue an administrative order requiring changes or additions
to correct the deficiencies”. This procedure is included in the rule at
N.J.A.C. 7:31-2.6(i). The Department believes that consent agreements
and consent orders provide a sound basis for implementing and managing
the TCPA program and have the additional advantage of being readily
enforceable should a registrant fail to comply with the requirements of
the Act and the rule. Therefore, no changes has been made.

COMMENT: Nowhere in the proposed rule does it say that an RMP
may be approved. It is critical to the regulated community to know how
RMP’s may be approved, and to be allowed to comment on this because
certain key actions appear to be contingent on RMP approval.

RESPONSE: In response to this comment the Depariment has clari-
fied N.J.A.C. 7:31-2.6(a) to indicate the means by which the Department
may approve an RMP. Although not specifically identified as RMP
approval methods, N.J.A.C. 7:31-2.6(h) and (i) and N.J.A.C. 7:31-2.9(k)
are clearly designed to result in approved RMP’s, Therefore, approval
of an RMP may be effected by the signing of a consent agreement as
described in N.J.A.C. 7:31-2.6(h) or by the registrant’s implementation
of the requirements of an administrative order issued pursuant to either
N.JA.C. 7:31-2.6(1)) or NJ.A.C. 7:31-2.9(k).

COMMENT: In the proposed N.J.A.C. 7:31-2.6(a) delete “to the satis-
faction of the Department™ as unnecessary.

RESPONSE: The phrase *‘to the satisfaction of the Department”, has
been deleted from N.J.A.C. 7:31-2.6(a) as it is redundant.

COMMENT: The proposed 7:31-2.6(a) should be deleted or modified
to recognize the need for a start-up program to work into compliance
without going through the legal, time-consuming and costly consent
agreement process. The proposed rules have no provision for starting up
or working into the program. Good RMP’s take time to develop. The
Department should allow registrants to develop RMP’s further or to
modify them to satisfy guidelines without being in non-compliance situ-
ations.

RESPONSE: The Department recognizes the fact that effective RMP’s
take time to be developed. However, registrants without an established
risk management program are covered by the startup procedure provided
in N.JLA.C. 7:31-4, Work Plan Requirement. This procedure is estab-
lished by the Act, at N.J.S.A. 13:1K-24. Those registrants who indicated
that they have an established RMP are provided a 60 day period by
N.J.A.C. 7:31-2.6(b) to meet the minimum criteria of an established RMP
set forth by N.J.A.C. 7:31-2.7(b), and alsc have an additional 60 days
to submit a proposal to correct any RMP deficiencies found by the
Department. Additional time is likely to be provided for the implementa-
tion of any required remedial actions in accordance with a schedule
agreed upon between the registrant and the Department. The Department
also recognizes that registrants will be continually refining and developing
their RMP’s in an effort to further reduce risk and this ongoing develop-
ment of effective RMP’s is encouraged. Therefore, no change to the rule
is necessary.

COMMENT: The proposed N.J.A.C. 7:31-2.6(f) outlining the con-
tents of a draft consent agreement should include in ()2 the reasons the
Department has considered the program deficient. The rationale for
determination of a deficiency and the references to the regulations and
the Act to which the deficiencies pertain should be included. Further,
the proposed N.J.A.C. 7:31-2.6(f)3 should recognize that the Depart-
ment’s proposed actions are not the only means to that end by substitut-
ing ““‘may” for “must”. The proposed N.J.A.C. 7:31-2.6(g) should be
changed to indicate that the proposals of the registrant may reflect
changes or additions which differ from those made by the Department.

RESPONSE: The Department will develop and send to the registrant
upon completion of review of the registrant’s risk management program|
a draft consent agreement. This draft consent agreement will contain, in|
part, the proposed actions that must be taken to correct the materia
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deficiencies in the RMP pursuant to NJAC. 7:31-2.6f)3. These
proposed actions represent the actions that the Department believes the
registrant must address to obtain an effective RMP, and in most instances
the basis of the deficiency will be self-evident. Therefore, the rationale
for determining deficiencies and a specific cite to the Act or rule will not
be included as a requirement of N.J.A.C. 7:31-2.6(f)2.

The Department also recognizes that the proposed corrective actions
listed in accordance with N.J.A.C. 7:31-2.6(f)3 may not be the only means
to correct a material deficiency. The registrant may submit a proposal
pursuant to NJ.A.C. 17:31-2.6(g) that differs from the Department’s
proposed action to correct the deficiency. The language of N.J.A.C.
7:31-2.6(f)3 will be retained, since this draft consent agreement may be
finalized as an administrative order, if no other proposal to correct any
deficiencies is submitted by the applicant.

COMMENT: The proposed N.J.A.C. 7:31-2.6(g) provides the regis-
trant 60 days to correct any deficiencies in his risk management program.
This time frame may not be adequate if substantial modifications are
required. The commenter suggests that up to 180 days be allowed for
resubmittal of proposals to correct the deficiencies.

RESPONSE: The 60 day time period following receipt of the Depart-
ment's recommended changes or additions during which the registrant
is to submit any proposals to correct deficiencies or omissions in its RMP
is established by the Act, at N.J.S.A. 13:1K-23a, and therefore will not
-be changed. It is noted that the registrant does not have to correct the
deficiencies of the risk management program within 60 days, but merely
has to propose how they will be corrected. Sixty days is adequate time
for the registrant to submit a proposal with a plan to correct deliciencies.

COMMENT: The proposed NJ.A.C. 7:31-2.6(i) should be amended
to provide 390 days for the Department and the registrant to reach
agreement on the RMP.

RESPONSE: The proposal for a 390 day time period to reach agree-
ment on a risk management program is excessive and would cause un-
reasonable delay in implementing effective RMP’s. It is not possible to
establish one standard time frame for reaching agreement because several
factors will influence this, such as size of the facility, complexity of the
processes involved, or number of deficiencies in the risk management
program.

COMMENT: In NJ.A.C. 7:31-2.6(f), the Department should inform
the registrant of the status of review of an RMP within a prescribed time,
for example, 90 days.

RESPONSE: It is the intention of the Department to avoid delays for
implementing approved RMP’s at facilities covered by the TCPA pro-
gram. However, the Department cannot guarantee that all reviews wili
be completed within the suggested 90 day time limit, and imposing a
status reporting requirement on the Department as to its progress would
only cause further delay and would provide little useful information to
the registrant. Of course, every effort will be made to expedite the review
of RMP’s in order to implement the requirements of the program in as
timely a manner as possible. Therefore, no change has been made to the
rule.

COMMENT: There is precedent in State government for preliminary
hearings and the law allows this. Informal hearings should be included
in the Department's procedures, for example, prior to issuing an adminis-
trative order as proposed in N.J.A.C. 7:.31-2.6(i). The commenter rec-
ommends that a section be added which provides the opportunity for a
hearing with the Commissioner if the Department and the registrant
cannot reach agreement on the deficiencies of the risk management pro-
gram and the method to correct them. This opportunity and the hearing
must reflect due process provided by the Act. N.J.S.A. 13:1K-26b
provides that an owner may petition the Commissioner for a review of
a Departmental order to undertake a risk reduction plan. If the Com-
missioner affirms the order, the owner may request a hearing in the Office
of Administrative Law. Then the Commissioner “shall” transmit the
relevant documents, and an adjudicatory hearing “‘shall” be conducted.
Similarly, NJ.S.A. 13:1K-30b provides that *‘no civil administrative pen-
alty shall be levied except subsequent to the notification of the violator,”
which ““notice shall include ... a statement of the violator’s right to a
hearing.” This statutory language makes clear that hearings may not be
denied by the Department for an omission in a registrant’s request.

RESPONSE: Although the rule does not address this issue of
preliminary or informal hearings, the Department realizes that informal
meetings will be held between the Department and the registrant to
negotiate and finalize the consent agreement. However, the rule will not
be changed to specifically provide for an informal hearing with the
Commissioner if the Department and registrant cannot reach agreement,
as this could well lead to significant delays in the program.
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The opportunity to request an adjudicatory hearing to contest an
administrative order issued pursuant to N.J.A.C. 7:31-2.6(i)! is provided
for by N.J.A.C. 7:31-2.6(1)2; and N.J.A.C. 7:31-2.1%a) (now N.J.A.C.
7:31-6.3(b)) provides for the statutorily required hearing. As to a viol-
ator’s right to a hearing, the Act, at N.J.S.A. 13:1K-30b, does provide
that the notice of civil administrative penalty assessment shall include a
statement of the violator’s right to a hearing, and it continues on to
provide that the violator shall have 20 days from receipt of the notice
within which to deliver a written request for a hearing. In accordance
with the Administrative Procedure Act, N.J.S.A. 52:14B-1 et seq., the
Department may place on any party the responsibility of requesting a
hearing if the Department notifies the party in writing of its right to a
hearing and of its responsibility to request the hearing, N.J.A.C.
7:31-2.20(c) (now N.J.A.C. 7:31-6.3(a)) provides the procedures which a
violator must follow in requesting an adjudicatory hearing. This subsec-
tion is clearly written and requires only that information necessary for
the Department to determine whether a contested case actually exists,
whether to attempt to negotiate or settle the matter and, where ap-
propriate, to file the case with the Office of Administrative Law. Thus,
N.J.A.C. 7:31-6.3(c) and (e), which permit the Department to deny a
request for a hearing if the violator fails to submit its request in a timely
manner or to include all the required information, is in accordance with
the faw and no change will be made.

COMMENT: The Commissioner should consider cost effectiveness
and technical feasibility during the hearing and review process.

RESPONSE: N.J.S.A. 13:1K-26a provides that upon review of the
extraordinarily hazardous substance accident risk assessment
(EHSARA), the Department shall, if appropriate, order the owner or
operator to undertake an EHS risk reduction plan and further requires
that the order identify any risks which, within the limits of practicability
and feasibility, must be abated. As the factors of cost effectiveness and
technical feasibility are included within the common meanings of prac-
ticability and feasibility, both will be considered in the Department’s
determination of which risks, if any, must be abated by the owner or
operator of a facility in order for its RMP to be approved.

COMMENT: Because of the enforcement potential and lack of flex-
ibility of consent agreements, industry will be reluctant to enter into such
agreements unless there is considerable extra float in compliance sched-
ules and requirements. Industries will take full advantage of the ad-
judicatory hearings and bog down the program if consent agreements are
used rather than permits.

RESPONSE: The Act, at NJ.S.A. 13:1K-23b and ¢ and N.J.S.A.
13:1K-26g, specifically provides for consent agreements and for adminis-
trative orders for the correction of deficiencies or omissions and the
abatement of risks in order to establish effective RMP’s. It does not
specify a permit approval process to implement RMP’s. In addition,
N.J.A.C. 7:31-2.6(g) and (h) provide registrants with the opportunity to
submit their own proposals for correcting deficiencies, and indicate that
if the Department and registrant reach agreement on the RMP, they shall
enter into a consent agreement. The language of the rule implies that some
negotiation is expected in the consent agreement process and the Depart-
ment recognizes that flexibility is required on its part if the TCPA pro-
gram is to be successfu''v implemented and managed. Regarding the
enforceability of consent agreements, the Department must have the
capability to require compliance with the RMP in order to effectively
implement the TCPA program. Finally, the Act and the rule provide
registrants with the right to request adjudicatory hearings. but the Depart-
ment believes that it is in the best interest of industry to cooperate with
it in carrying out the intent of this important public safety program.

COMMENT: The initial evaluation proposed in N.JA.C. 7:31-2.7
must be amended to incorporate the procedure called for in the Act. If
not, this section must be deleted in its entirety since it exceeds the
statutory procedures for evaluating a risk management program as de-
fined in the Act. The proposed initial evaluation takes away due process.
The Act clearly mandates that attempts be made to address deficiencies.
It should be recognized that few, if any, of a registrant’s safety reviews,
hazard analyses, or risk assessments conducted prior to promulgation of
the proposed rules will retroactively meet all the requirements of N.J.A.C.
7:31-3.9. It is unfair that the RMP process requires submission of docu-
ments that may not exist in the required form because the requirements
were unknown (e.g., safety reviews—past 2 years, hazard analyses and
risk assessments—4 years, EHS accident reports-6 years). The selection
of a retroactive timeframe for acceptability of safety reviews is arbitrary.
This is retroactive regulation which places all registrants in jeopardy of
non-approval of its RMP no matter how effective it is. Internal company
audits and regulatory inspection results should be considered in the initial

(CITE 20 N.J.R. 1381)
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evaluation. Additional flexibility is needed to allow facilities to develop
v‘a complying RMP and yet avoid non-compliance for failing the initial
Jc:valuation. If a company has used an RMP in the past and commits to
use it as required in the future, this should be adequate.

RESPONSE: The Department disagrees with the need to amend or
delete N.JLA.C. 7:31-2.7(b). The Act, at N.J.S.A. 13:1K-24, states that
upon review of the registration and accompanying materials the Depart-
ment shall develop a workplan for those facilities without a risk manage-
ment program. In order to accomplish this, an initial evaluation must
be made to determine if the registrant has an established risk management
program. The intent of the initial evaluation of the summary risk manage-
ment program statement is to provide enough information to the Depart-
ment lo allow a determination of whether the registrant’s risk manage-
ment program exists. A demonstration that the registrant has conducted
a safety review and hazard analysis and, where required, a risk
assessment, prior to submission of the summary risk management pro-
gram statement will result in the Department finding that an RMP exists
because it shows an awareness of the importance of risk identification
and risk reduction management. The procedure in N.J.A.C. 7:31-2.6 does
allow for handling deficiencies in an existing RMP. If these efforts are
wholly inadequate or nonexistent, however, there is no existing tisk
management program to be reviewed by the Department. Although the
Department would prefer to review all safety reviews and hazard analyses
conducted in the past two years and four years respectively, N.JLA.C,
7:31-2.7 and 3.12 have been changed to require the submission of only
the most recent reports of safety review and hazard analysis which can
be conducted any time prior to the required submission of the summary
risk management program statement, which for Part I EHS facilities is
as late as 60 days after the effective date of the rule. Thus sufficient time
exists for all facilities to comply with these requirements and, therefore,
no changes have been made.

COMMENT: The use of “where required” in the proposed N.J.A.C.
7:31-2.7(b) is not clear. Who or what determines *““where required” and
in accordance with what criteria?

RESPONSE: In NJ.A.C. 7:31-2.7(b), “‘where required” refers to the
circumstances under which a risk assessment is required to be performed.
As NJ.A.C. 7:31-2.7(b) properly references N.J A.C. 7:31.3.9(d), which
specifies when a risk assessment must be performed, no change is neces-
sary.

COMMENT: Internal audits and regulatory inspection results of agen-
cies such as the Environmental Protection Agency and the Occupational
Safety and Health Administration should be considered in the Depart-
ment’s initial evaluation of an RMP.

RESPONSE: N.J.A.C. 7:31-2.7 establishes the criteria for an initial
evaluation of an RMP which consists of a review of the RMP description
and reports of safety reviews, hazard analysis and risk assessments in-
cluded in the summary risk management program statement. Therefore,
the documents suggested are not needed for review during the initial
evaluation of an RMP. However, they may be considered by the Depart-
ment if the RMP is accepted for further review in accordance with
NJ.A.C. 7:31-2.6(e).

COMMENT: Some appeal or negotiation process should be provided
for registrants who feel they have a valid RMP. Some process is needed
to permit correction of deficiencies prior to imposing an order to engage
outside consultants.

RESPONSE: The initial evaluation of a risk management program is
based upon the objective criteria established in N.J.A.C. 7:31-2.7(b).
Either the registrant’s summary risk management program statement
meets the standard and is accepted for further review in accordance with
N.J.A.C. 7:31-2.6(e), or it does not meet the standard and the registrant
is required to follow the procedures in N.J.A.C. 7:31-2.9 for developing
and implementing an extraordinarily hazardous substance risk reduction
work plan, accident risk assessment and risk reduction plan. There is no
adminstrative appeal or negotiation process for those registrants who are
found not to have an established risk management program at the initial
evaluation stage.

COMMENT: As long as a utility meets the 60 day deadline for sub-
mission of an acceptable summary RMP, it should not have to proceed
with the requirements of N.J.A.C. 7:31-2.9.

RESPONSE: If a registrant’s summary risk management program
statement meets the requirements of N.J.A.C. 7:31-2.7(b), its RMP will
be accepted for further review and it will not have to proceed with the

procedures specified by N.J.A.C. 7:31-2.9. Only if it is found not to have
an established RMP under NJ.A.C. 7:31-2.7 is a registrant required to
assist the Department in developing a work plan in accordance with
NJ.A.C. 7:31-2.9.

(CITE 20 N.J.R. 1382)
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COMMENT: One of the key elements to the success of this program
is the expeditious identification of “‘high potentiai” sites through a two
stage quality assessment of the existing RMP’s consisting of initial screen-
ing through summary statement, and an on-site audit for compliance by
owner/operator and the Department. The Department shouid work with
registrants to correct deficiencies through an agreed upon compliance
schedule, and should also audit to ensure compliance with the RMP based
on the number of EHS releases, the results of previous audits, etc.

RESPONSE: The rule provides for an initial screening of RMP’s
through the initial evaluation of the summary risk management program
statement as provided for in N.J.A.C. 7:31-2.7. If the summary risk
management program statement shows that the registrant does have an
established RMP, the Department plans, in most cases, 10 review the
remaining documentation of the registrant's RMP during a site inspec-
tion. The Department has established a procedure to correct deficiencies
in an RMP through an agreed upon compliance schedule at N.J.A.C.
7:31-2.6(f)4. The Department believes that to meet the intent of the Act,
it must audit and inspect to ensure compliance with the RMP based on
the requirements of N.JA.C. 7:31-3, not solely on the number of EHS
releases, and results of previous audits. These factors, of course, will play
a part in the frequency and focus of Departmental inspections.

COMMENT: The phrase “assist the Department in developing a work
plan” found in the proposed N.J.A.C. 7:31-2.9(a) should be changed to
“in cooperation with the facility owner or operator, develop an ex-
traordinarily hazardous substance risk reduction work plan.”” The rec-
ommended language directly reflects the language of the Act. It is clear
that there is a difference between the terms *‘cooperation” and “‘assist’.
The first implies a cooperative spirit of joint responsibility. The second
implies a primary and secondary relationship. Similarly, “assist” or “as-
sisting” used in the proposed N.J.A.C. 7:31-2.5(f)2 and 7:31-2.9(b) should
be changed to “cooperating”.

RESPONSE: The Act, at N.J.S.A. 13:1K-24, clearly gives the Depart-
ment the primary responsibility for developing the risk reduction work
plan. The Department will of course require the assistance and cooper-
ation of the facility owner or operator in meeting these requirements;
however, the Department must have the authority to require the registrant
to comply with the requirements of the rule in order 1o effectively carry
out the intent of the Act. Therefore, the requested change will not be
made.

COMMENT: N.J.A.C. 7:31-2.9(a) should be eliminated since N.J.A.C.
7:31-2.7 covers the requirement to proceed with the remainder of
NJ.A.C. 7:31-29.

RESPONSE: N.J.A.C. 7:31-2.9(a) applies to registrants who have in-
dicated that they do not have an RMP, as well as those whose RMP
was determined to be unacceptable. As N.J.A.C. 7:31-2.7 only applies
to registrants whose RMP was determined to be unacceptable, this
subsection is necessary for clarity and will not be deleted.

COMMENT: The language of the proposed N.J.A.C. 7:31-2.9(c)3 im-
plies that the work plan has already beecn developed, This provision
should reflect the purpose of developing a work plan consistent with the
requirements of N.J.A.C. 7:31-4 and should be specific to the registrant’s
facility.

RESPONSE: The Department agrees that N.J.A.C. 7:31-2.9(c)3 should
be clarified, and has amended this paragraph to indicate that the work
plan is “to be” developed.

COMMENT: The Act does not give the Department the authority o
require the use of consultants or the submission of proposals as required
in N.J.A.C. 7:31-2.9(d), (¢) and (f). The requirement to submit and pay
for three proposals imposes undue economic burdens, would certainly
take longer than 60 days and should be extended to at least 90 days. The
subsection concerning the independent consultant selection should be
revised to allow a facility to prepare its own RMP if it has the expertise,
and the Department should then review and approve the program. The
Act does not require an outside consultant, only the Department to point
out deficiencies in an RMP.

Also, mandating the use of an outside consultant does nothing to
improve the risk management and risk management capabilities of in-
house personnel. The line foreman, workers, process engineers, design
engineers, health and safety professionals and environmental managers
have an understanding of their production processes which no consultant
can match. For the program to become truly successful, it has to become
a “‘process’’, an integral part of the company’s operations and way of
thinking, not a “‘program’ imposed from the outside and destined to
languish once outside forces have been removed. In addition, this internal
expertise may be distributed throughout different divisions of a company,
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and internal audits are often performed by teams from separate divisions.
The importance of input from registrant’s personnel should be included
in the rule.

RESPONSE: The Act does indeed provide the Department with the
authority to have an accident risk assessment conducted by an indepen-
dent consultant. N.J.S.A. 13:1K-25 specifies that *“The EHSARA shall
be conducted in conformity with the work plan for the facility developed
by the Department pursuant to Section 6 of this Act by an independent
consultant selected by the Department from a list of three candidates
submitted by the owner of the subject facility or, at the option of the
Department, by the Department or by an independent consultant con-
tracted for by the Department .. . Thus, the Act does not allow a facility
to prepare its own EHS accident risk assessment which eventually leads
to an RMP.

The submission of proposals by consultants is considered necessary in
order to adequately evaluate the consultants and the extent of work
proposed by each consultant. The proposals may be in an abbreviated
form in some cases; however, they are necessary for the Department to
determine that the EHSARA proposals meet the requirements of
NJ.A.C. 7:31-2.18 and that the consultants are capable of performing
the EHSARA in accordance with the schedule set forth in the work plan.

It is a common practice to require three proposals to determine the
consultants’ comprehension of the scope of work and the personnel
required to carry out the proposal. Consultants are rarely selected before
review of at least three proposals, and in many cases the costs for develop-
ment of the proposals are absorbed by the consultants, so that no ad-
ditional burden may be placed on the registrant. The Department believes
that 60 days is a reasonable time for the submittal of proposals to conduct
the EHSARA since the requirements of a work plan will have been
already prepared through a meeting between the registrant and the De-
partment as stated at N.J.A.C. 7:31-2.5(c).

Preparation of a risk management program by a registrant’s own
personnel! in the case of a facility without an existing RMP is inconsistent
with the mandate of the Act. N.J.S.A. 13:1K-25 clearly requires that the
EHSARA be conducted by an independent consultant. However, the use
of facility personnel to contribute to the development of the program is
recognized in N.JLA.C. 7:31-4.5(a)7 through 12. The Department agrees
that foremen, workers, and engincers can contribute significantly, and
that their efforts can be an integral part of the risk assessment under the
supervision of the independent consultant. Finally, the Department agrees
that the RMP has to become an integral part of a registrant’s operations
in order for it to be successful and has designed the program’s require-
ments to ensure that risk reduction and RMP procedures become literally
a day to day consideration at covered facilities. Therefore, no changes
will be made.

COMMENT: How will the Department impose the requirement for
the registrant to hire a consultant to do an extraordinarily hazardous
substance accident risk assessement on small companies which cannot
afford huge consulting fees. Will this result in non-enforcement against
small companies?

RESPONSE: The requirement that an EHSARA shall be conducted
by an independent consultant or by the Department originates in the Act,
at N.J.S.A. 13:1K-25. The division of work between the registrant and
the consultant or the Department, and the schedule of the work to
conduct an EHSARA shall be established in accordance with N.J.A.C.
7:31-2.9(c) which provides for consideration by the Department and the
registrant of the full range of factors that may affect the cost of the
consultant to the registrant. The Department will require compliance with
the rule by all companies subject to it, regardless of the size of the facility.
However, the cost of the extraordinarily hazardous substance accident
risk assessment is expected to be based, at least in part, on the size of
the facility, the quantity of the EHS involved and the relative complexity
of the process itself. Therefore, the cost for small companies is generally
expected to be less than that for Jarge facilities which generalty have more
complicated processes and greater amounts of EHS on board.

COMMENT: Referring to the proposed N.J.A.C. 7:31-2.9(d), what
criteria will the Department use in authorizing a type of personnel to
perform an extraordinarily hazardous substance accident risk assessment?
Availability of Department personnel and recalcitrance of the registrant
should be considered.

RESPONSE: The selection of the type of personnel the Department
will authorize to perform an EHSARA will likely depend on the scope
of the facility, capabilities and resources of the registrant, and the avail-
ability of consultants or Department personnel. Recalcitrant registrants
will be subject to appropriate legal actions, and the penalties listed at
N.J.A.C. 7:31-2.20 (now NJ.A.C. 7:31-6.4).
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COMMENT: The consultant selection process specified is unnecess-
arily time-consuming, burdensome, and cost-ineffecitve. Consultants will
require time on-site to develop a meaningful proposal and will charge
for their efforts.

RESPONSE: The consultant selection process specified at NJ.A.C.
7:31-2.9(d) through (g) is directly derived from the requirements of the
Act, at NJ.S.A. 13:1K-25, and is not excessively time-consuming or
burdensome. It is a common practice to require three proposals to de-
termine the consultant’s comprehension of the scope of work and the
personnel and other resources required to complete the work. Consultants
are rarely selected before review of at least three proposals, and in many
cases the costs for development of the proposals are absorbed by the
consultants, so that no additional burden may be placed on the registrant.
This would include the consujtant’s time on-site to develop a proposal.

COMMENT: The proposed N.J.A.C. 7:31-2.9(g) allows only 30 days
to execute a contract with the chosen consultant. This is an unrealistically
short period of time for a contract to be negotiated, reviewed and ap-
proved by all the individuals involved, some of whom may be in other
countries. At a very minimum, 60 days would be required.

RESPONSE: The Department agrees that an extension of the time
allowed to execute a contract with the consultant is reasonable; however,
45 days is deemed sufficient to complete this process. The rule has been
modified accordingly. Also, the 30 day period specified in D of Table
II at N.J.A.C. 7:31-2.20(i) (now N.J.A.C. 7:31-6.4(d)) has been changed
to 45 days to be consistent with N.J.A.C. 7:31-2.9(g).

COMMENT: The risk reduction plan prepared pursuant to the
proposed N.J.A.C. 7:31-2.9(k) should consider the costs and resources
associated with such actions.

RESPONSE: The Act, at N.J1.S.A. 13:1K-26, specifically requires the
Department in ordering an owner or operator to undertake an EHS risk
reduction plan, to identify the risk or risks which must, within the limits
of practicability and feasibility, be abated and a reasonable timetable for
implementation of the plan. Therefore, the Department is required to take
cost and resource considerations into account when directing a registrant
to implement a risk reduction plan. The Department will thus consider
the various alternatives available for reducing the risks at a faclity, includ-
ing the overall cost and effectiveness of each available alternative in
directing a registrant to implement a risk reduction plan. However, the
most important consideration remains the effectiveness of the alternative
in reducing overall risk. As the Department is required by the Act to
consider these factors, no change is necessary.

COMMENT: The wording of the proposed N.J.A.C. 7:31-2.9(h)
should be made consistent with the Act by deleting “and develop a
recommended risk reduction plan which will include the identification
of those activities necessary to create a risk management program.”

RESPONSE: Although the Act does not specifically state it, one of
its main goals is clearly to ensure that all registrants have an effective
RMP. The purpose of the EHS risk reduction work plan, the EHSARA,
and the EHS risk reduction plan is clearly the development of an effective
RMP which is defined by the Act, at N.J.S.A. 13:1K-214, as “. .. the
sum total of programs for the purpose of minimizing extraordinarily
hazardous accident risks . ..” Therefore, no change will be made.

COMMENT: In the proposed N.J.A,C. 7:31-2.10(b)2 the deadline for
submission of required documentation to the Department should be
changed to 30 days as opposed to 90 days since this will provide sufficient
time for the Department to visit a proposed new EHS facility before it
is placed into service.

RESPONSE: Submission of the required documentation only 30 days
prior to the scheduled placing of EHS equipment into service would not
provide sufficient time for the Department to thoroughly review the
revised RMP description, hazard analysis, and safety review; to advise
the rgistrant of any substantial deficiencies which must be corrected; and
also allow the registrant reasonable time to implement necessary risk
reduction measures. Therefore, no change will be made.

COMMENT: While the Act specifies a dual approach (those facilities
with RMP’s submit them to DEP for review and those facilities without
RMP’s work through the EHS risk reduction work plan, EHSARA, and
EHS risk reduction plan), a compromise position would be to structure
the risk reduction work plan after the elements of the RMP, so that the
same objective is obtained.

RESPONSE: The extraordinarily hazardous substance risk reduction
work plan is indeed structured after the elements of the RMP. N.J.A.C.
7:31-4.5, which specifies the scope of work in the work plan, requires
a review and evaluation of the eight elements of an RMP, so that this
approach is clearly designed to end in an approved RMP. Therefore, no
change is necessary.

(CITE 206 N.J.R. 1383
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COMMENT: The proposed N.J.A.C. 7:3(-2.11 suggests that only
registrants with an approved RMP may make a modification. This is
punitive and unworkable. An interim status should be added which would
apply to facilities which have submitted their RMP for review.

RESPONSE: N.J.A.C. 7:31-2.4(f) has been amended to indicate that
those facilities which the Department has determined have an established
RMP, as described at N.J.A.C. 7:31-2.7, may make a modification. The
requirements for those facilities performing a modification are described
in N.JLA.C. 7:31-2.11. The Department must review the summary risk
management program statement to determine that an RMP exists in order
to ensure that the facility has taken the proper risk management measures
for the modification.

COMMENT: If a company uses a different EHS than was covered in
its RMP, would it have to obtain approval of a new RMP for that
substance or could it simply obtain approval for a modification to its
current RMP?

RESPONSE: In accordance with N.J.A.C. 7:31-2.10(b)2, a registrant
with an approved RMP wishing to use a new EHS must submit reports
of safety review, hazard analysis and risk assessment (if necessary), and
a revised RMP description at least 90 days prior to placing the new EHS
into service.

COMMENT: The proposed N.J.A.C. 7:31-2.11(a) and (b) requiring a
safety review, hazard analysis and risk assessment on all modifications
is unreasonable and unprecedented by anyone in the chemical industry,
even those companies with the most sophisticated and advanced RMP’s.
Requiring a hazard analysis for all modifications, regardless of their
relationship to actual safety procedures, is unduly burdensome and might
actually work against the measures which are occasionally necessary to
react to process conditions outside the registrant’s direct control. The
Department must recognize that the responsible manager must have the
authority to make modifications which do not increase the probability
of a release or the probability of an increase in the amount of release.
All changes should be documented and be considered in the annual safety
review. If the modification involves changes which affect the facility’s
RMP, then the RMP must be changed prior to obtaining approval of
the responsible manager. Where a modification could increase the prob-
ability, rate or amount of a release, a safety review and hazard analysis
must be conducted. Recommendations from these studies must be com-
pleted prior to implementation of the modification. A risk assessement
should be conducted if the hazard analysis identifies an increase in the
potential for a release in an amount which within one hour will be equal
to or greater than five times the registration quantity, or the site specific
risk assessment quantity. However, twice next to nothing still closely
approximates nothing, and if no relief is given on this issue, the Depart-
ment and industry will be bogged down by unproductive and costly *“‘de
minimis™ transactions. The Department would of course be notified of
the modification in advance, providing the opportunity for a site visit.

RESPONSE: The Department believes that it is necessary to perform
a safety review and hazard analysis on every modification made. An
example of what may occur when a modification is not properly reviewed
before being implemented is the accident that occurred in Flixborough,
England where a release and explosion of cyclohexane killed several
people on-site and destroyed the facility. The Bhopal, India, accident
occurred because several pieces of safety cquipment had been discon-
nected without studying the various possibilities of an accident occurring
without this equipment being on-line. A safety review and hazard analysis
on every modification is therefore not unduly burdensome. Based on the
safety review and hazard analysis, the responsible manager has the
authority to implement modifications without receiving Departmental
approval. However, the reports of safety reviews and hazard analyses for
certain modifications must be submitted to the Department at least 60
days prior to the implementation of the modification in accordance with
N.JA.C. 7:31-2.11(b).

The registrant shall submit the report of the safety review, the report
of the hazard analysis, and where applicable, the report of the risk
assessment on the modification to the Department at least 60 days prior
t0 the date of placing the equipment or procedure in EHS service, Also,
the equipment placed into EHS service must of course be placed into
service as represented in the reports of safety review, hazard analysis and
risk assessment.

The Department firmly believes that the conditions identify major
modifications and that the specificd reports must be submitted to the
Department for review in order to verify that the modification does not
have a likely potential for a catastrophe. To merely document these
modifications in the annual safety review may allow a modification with

(CITE 20 N.J.R. 1384)
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the potential for a catastrophe to be put into operation. Also, simply
providing advance notification of a modification would not provide the
Department with sufficient details if a hazard was present, or even if a
site visit to inspect the modification was warranted. N.J.A.C. 7:31-2.11(b)
and 3.9(d) have been amended to delete the requirement for a risk
assessment and subsequent notifications to the Department on a modi-
fication where the potential release that may result is an increase of twice
the potential that existed before the modification was made. The Depart-
ment agrees with the comment that risk assessments should be conducted
on only major modifications and that the requirement for a risk
assessment on numerous smaller modifications was in error. However,
the Department is still reviewing the issue of modifications that raise the
potential release to five times the registration quantity where that size
potential did not exist before. The twice the potential increase clearly did
not address the intended issue and as proposed would have resuited in
unnecessary risk assessments being conducted that would have utilized
substantial resources of both the regulated community and the Depart-
ment without making any impact of significance on the reduction of risks.

COMMENT: The proposed N.J.A.C. 7:31-2.1{(b) requiring 60 days
advance notice of modification of equipment or procedures is unrealistic
and impractical. The proposed requirement exceeds statutory authority
in that the Act contained no provisions for prior notice of modifications.
The requirement should be revised to require notice within 30 days after
the fact for major or significant modifications only; and, if all modi-
fications must be reported, then non-safety modifications should not be
reported in advance, and the 60 day advance notice requirement shouid
be shortened. Also, there is a need for prompt modifications due to
unforeseen circumstances and 1o protect companies acting on such cir-
cumstances. Therefore, the penalties for not meeting advance notification
in such circumstances should be waived; and the Department should
include a waiver of the 60 day rule in the proposed N.J.A.C. 7:31-2.11(b)
if unusual or mitigating circumstances warrant it. As a final alternative,
the 60 day prior notification should be completely eliminated.

RESPONSE: Although the Act does not specifically address prior
notification of modifications, modifications are recognized as a common
cause of errors, mishaps, and accidents because they are either un-
authorized or improperly designed. The Legislature declared, at N.J.S.A.
13:1K-20, that the single most effective effort towards prevention of
catastrophic accidents is the anticipation of the circumstances that could
result in such occurrences and taking those precautionary and preemptive
actions required. In addition, the TCPA rules are promulgated, in part,
under the authority of the Air Pollution Control Act, N.J.S.A. 26:2C-1
et seq., which relates to the control and suspension of air pollution,
defined in part as the presence in the outdoor atmosphere of one or more
air contaminants in such quantities or duration as are injurious to human
health or welfare, and which also provides the Department with the power
to promulgate rules to prevent, control, and prohibit air pollution
throughout the State.

Notification of major modifications 30 days after the fact could result
in a registrant incurring additional expense and perhaps delay in the form
of interruptions of production in making additional changes to meet
Department requirements which may have been avoided by providing
advance notice of the modification. The Department will be notified of
all other modifications in the annual report pursuant to N.J.A.C.
7:31-3.13.

The rule will not be changed to provide a waiver of either the 60 day
rule for unusual or mitigating circumstances, or of the penalties for not
meeting this requirement as all modifications requiring the specific sub-
mittals must be reviewed by the Department to meet the intent of the
Act. Based on this, the Department has determined that the submission
of reports of the safety review, hazard analysis, and risk assessement 60
days prior to placing the equipment or procedure into service is necessary
to protect the public health, safety and welfare. Therefore, no changes
to the rule will be made.

COMMENT: How do the proposed requirements of N.J.A.C.
7:31-2.11 regarding modification to an EHS facility relate to N.J.A.C.
7:27-8.2 and 8.3 regarding air pollution permit alterations. Will an air
permit alteration also have to be submitted? If so, can the modification
be implemented if the air permit has not been approved?

RESPONSE: Although the TCPA rules are promulgated, in part, under
the authority of the Air Pollution Control Act, N.J.S.A. 26:2C-1 et seq.,
the TCPA rule and the Bureau of Air Pollution Control rule are entirely
separate rules designed for separate purposes. Therefore, an EHS must
satisfy the requirements of each rule separately.

COMMENT: NJA.C. 7:31-2.12 goes far beyond the statutory
authority of the Act and gives the Department the right of a warrantless
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search, N.JLA.C. 7:31-2.12 is invasive of privacy and in violation of
property rights. Such inspections can only be conducted based on prob-
able cause and reasonably related to determining compliance status.
Further, many plants have proprietary processes or equipment and in
some instances there are contractual terms prohibiting sketches or photo-
graphs of proprietary processes or machinery. The inspections should
only apply to EHS facilities and not to other site facilities; they should
be limited to reasonable times and the right to test, sample, photograph,
or sketch should be limited only to portions of an EHS facility. The
Department and its employees should be subject to criminal or civil
liabilities if the confidentiality of the registrant’s EHS facility is breached.
Disclosure of confidential information should be required only for cause
and not at the whim of the individual inspector. A warrant of subpoena
procedure is the least that should be required.

RESPONSE: This section regarding inspections was withdrawn. A new
N.J.A.C. 7:31-2.12 describing the Department’s rights and the registrant’s
responsibilities during inspections was proposed in the February 16, 1988
N.J. Register at 20 N.J.R. 350(a), along with the Department’s proposed
Confidentiality rule, N.J.A.C. 7:31-5. This comment and all others re-
ceived during the comment period for the withdrawn or newly proposed
N.J.A.C. 7:31-2.12, will be considered and responded to in the notice of
adoption for the TCPA Confidentiality rule, N.J.A.C. 7:31-5.

COMMENT: In reference to the proposed N.J.A.C. 7:31-2.12, third
party inspection is necessary to ensure total compliance with audit and
reporting requirements. Self-regulation, which is allowed by the proposed
N.J.A.C. 7:31-3.11(b)2, for example, has been proven ineffective in many
cases. In some cases involving self-regulation, oversights can result from
ignorance. For example, inspectors are not always aware of current
changes in codes. In other cases, “oversights” are deliberately made so
that a particular plant would not have to shut down for repairs. Third
party inspection will ensure that all rules are applied unbiased across the
board, will provide the Department with a fair overall appraisal of the
program, and will define state of the art for the entire field.

RESPONSE: This section regarding inspections was withdrawn. A new
N.J.A.C. 7:31-2.12 describing the Department’s rights and the registrant’s
responsibilities during inspections was proposed in the February 16, 1988
N.J. Register at 20 N.J.R. 350(a), along with the Department’s proposed
confidentiality rules, N.J.A.C. 7:31-5. This comment and all others re-
ceived during the comment period for the withdrawn or newly proposed
N.J.A.C. 7:31-2.12, will be considered and responded to in the notice of
adoption for the confidentiality rules, N.J.A.C. 7:31-5.

COMMENT: The frequency of inspection proposed in N.J.A.C.
7:31-2.12(b) should be extended from once a year to once every two years.

RESPONSE: This section regarding inspections was withdrawn. A new
N.J.A.C. 7:31-2.12 describing the Department’s rights and the registrant’s
responsibilities during inspections was proposed in the February 16, 1988
N.J. Register at 20 N.J.R. 350(a), along with the Department’s proposed
Confidentiality rule, N.J.A.C. 7:31-5. This comment and all others re-
ceived during the comment period for the withdrawn or newly proposed
N.J.A.C. 7:31-2.12, will be considered and responded Lo in the notice of
adoption for the Confidentiality rule, N.J.A.C. 7:31-5.

COMMENT: The proposed requirements of N.J.A.C. 7:31-2.12 should
reference the language of the Act which states that *‘facility owners or
operators shall be under no obligation to employ any personnel solely
to assure access to the facility by the Department when this access would
otherwise be impossible.” The Department should schedule inspections
in advance. It may be necessary to call in personnel to safely escort
Department personnel through an EHS area. Additionally, NJ.A.C.
7:31-2.12 should state that those individuals conducting inspections
should be fully qualified and will be subject to the same personal protec-
tive equipment needs as others in the facility.

RESPONSE: This section regarding inspections was withdrawn. A new
N.J.A.C. 7:31-2.12 describing the Department’s rights and the registrant's
responsibilities during inspections was proposed in the February 16, 1988
N.J. Register at 20 N.J.R. 350(a), along with the Department’s proposed
Confidentiality rule, N.J.A.C. 7:31-5. This comment and all others re-
ceived during the comment period for the withdrawn or newly proposed
N.J.A.C. 7:31-2.12, will be considered and responded to in the notice of
adoption for the Confidentiality rule, N.J.A.C. 7:31-5.

COMMENT: In the proposed N.J.A.C. 7:31-2.12(c), “within a reason-
able time” is too vague. The Department should furnish an inspection
report in a specified amount of time following the inspection, such as
30 days or S0 days.

RESPONSE: This section regarding inspections was withdrawn and a
new NJ.A.C. 7:31-2.12 describing the Department’s rights and the regis-
trant’s responsibilities during inspections was proposed in the February
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16, 1988 N.J. Register at 20 N.J.R. 350(a), along with the Department’s
proposed Confidentiality rule, N.J.A.C. 7:31-5. This comment and all
others received during the comment period for the withdrawn or newly
proposed N.J.A.C. 7:31-2.12, will be considered and responded to in the
notice of adoption for the Confidentiality rule, N.J.A.C. 7:31-5.

COMMENT: In the proposed N.J.A.C. 7:31-2.13, the authority of the
Department to take such actions is questioned. No power to force an
owner or operator to cease operating was given except after a risk had
been identified, a risk reduction plan approved, and a scheduled im-
plementation date missed. A risk determination should be outlined by
the Department that quantifies what degree of risk would require process
termination through Department mandate. A finding of imminent and
substantial risk should be required and a procedure for immediate appeal
of such a cease operation order should be provided. In the alternative,
this section should be deleted in its entirety as it is duplicative of existing
regulatory programs, and a court order is necessary to require a facility
to cease operating EHS equipment.

RESPONSE: The Department’s authority to order an owner or oper-
ator or registrant to cease operating to protect human health from an
EHS release is based on three statutes. Under the act relating to the
organization and reorganization of the Department, N.J.S.A. 13:1D-1 et
seq., the Department is given the power to institute legal proceedings for
the prevention of polfution of the environment and the abatement of
nuisances in connection therewith, N.J.S.A. [3:1D-%. Secondly, in ac-
cordance with the Air Pollution Control Act, N.J.S.A. 26:2C-1 et seq.,
the Department is authorized upon discovery of a condition which viol-
ates the provisions of that act or any rule promulgated pursuant thereto,
and this rule is promulgated in part under the authority of the Air
Pollution Control Act, to order such violation to cease and to take such
steps as are necessary to enforce such an order, N.J.S.A. 26:2C-14. Fi-
nally, the Act, at NJ.S.A. 13:1K-26a, specifically provides that “‘the
Commissioner may order those operations posing the identified risk or
risks that have not been abated on schedule to cease until the risk
reduction plan has been implemented.”” At N.J.A.C. 7:31-2.13 the Depart-
ment has construed its authority under these statutes in such a manner
as to allow it to carry out the basic underlying assumption of the TCPA,
which is that the single most effective effort to be made is toward prevent-
ion of those environmental accidents by anticipating the circumstances
that could result in their occurrence and taking those precautions and
preemptive actions required, N.J.S.A. 13:1K-20.

The Department agrees that pursuant to the Act, it is required to
establish criteria or quantitative standards for determining risk. This will
be developed and proposed in a future amendment to the rule. However,
the Departent does have authority under the Act to require those oper-
ations which pose an unreasonable risk of a potentially catastrophic
release to cease operating until the identified risk or risks have been
abated. Because of the emergent nature of these situations, the Depart-
ment is not providing for an administrative appeal of such orders. There-
fore, no changes are being made to the rule at this time.

COMMENT: The requirement for an annual report in N.JA.C.
7.31-2.14 is very burdensome. A simple certification could bhe submitted
and file data could be reviewed in the course of site inspections instead.

RESPONSE: The requirements of the annual report in NJ.A.C.
7:31-2.14 represents the minimum information needed by the Department
to verify compliance with the provisions of the Act in an efficient manner.
The submittal is designed to allow the Department to adequately prepare
for the on-site inspection and verify compliance as much as possible from
its offices. By requiring the submission of an updated checklist, RMP
description, and Sections D and E of the registration form, the submittal
of voluminous site documents is avoided and the inspection of site docu-
ments is minimized. A simple certification would not provide the updated
information the Department needs to keep informed of the current status
on each EHS facility.

COMMENT: In the proposed N.J. A.C. 7:31-2.15, regardless of the
authority provided in N.J.S.A. 13:1K-28, the requirement that insurance
carriers rating reports be submitted should be deleted. The Act provides
for the Department to institute an administrative procedure to determine
whether an owner or a facility should be required to authorize an insurer
to release to the Department certain information. Therefore, this review
process should be clarified by adding a reference to the requirements of
the New Jersey Administrative Procedure Act, N.J.S.A. 52:14B-1 et seq.
Furthermore, the legality of requiring the submission of the underwriter’s
reports is questionable, particularly if the carrier is located out of state.
If necessary, this requirement should be subject to subpoena procedures
directed to the offending company. Additionally, it introduces inspection
standards peculiar to the insurance carrier into the rule, a procedure
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which circumvents legal rulemaking. At any rate, the wording of the
proposed N.J.A.C. 7:31-2.15(c) should be changed to limit disclosure to
only information relevant and pertinent to the EHS facility in question.

RESPONSE: This section regarding the release of information by
insurance carriers was withdrawn and a new NJA.C. 7:31-2.15 was
proposed in the February 16, 1988 New Jersey Register at 20 N.J.R.
350(a) along with the Department’s proposed Confidentiality rule,
N.J.A.C. 7:31-5. This comment and all others received during the com-
ment period for the withdrawn or newly proposed insurance section will
be considered and responded to in the notice of adoption for the Con-
fidentiality rule, N.J.A.C. 7:31-5.

COMMENT: N.J.A.C. 7:31-2.15, regarding the release of information
by insurance carriers, will seriously inhibit an insured from disclosing
pertinent underwriting information to its insurance carrier for fear that
the information released may be obtained by other parties. This may
impede loss control efforts. The outstanding concern and reluctance by
the insured to disclose its proprietary information cannot be diminished,
even though N.J.S.A. 13:1K-28 provides immunity from civil liability for
any insurance carrier as well as affords confidential treatment to the
information released. If an insurer cannot obtain the full information
needed to evaluate and underwrite a risk, the result is that the risk cannot
be accurately assessed and priced. An underpriced risk yields inadequate
premiums which result in insufficient funds to pay for any covered losses.
When an insurer’s reserves are depleted, the insurer’s policyholders
surplus is utilized to pay out losses. If an insurer’s policyholder's surplus
is jeopardized, an insurer runs the risk of statutory insolvency. As the
possibility of insolvency heightens, the insurer is forced to take the
precautionary measures of either raistng prices or worse, declining to
underwrite risks if the insureds are not releasing pertinent underwriting
data. The result is that insureds suffer increased costs and the loss of
coverage for environmental risks. As costs rise, coverage shrinks. There-
fore, the rule is not in the best interest of the public. Also, there is no
advantage to be gained from these procedures, because in the event of
an EHS release the State could subpoena the offending company’s records
anyway. Adoption of this section negatively impacts the insurance indus-
try and the public, undermining risk management, rather than enhancing
1.

RESPONSE: This section regarding the release of information by
insurance carriers was withdrawn and a new N.J.A.C. 7:31-2.15 was
proposed in the February 16, 1988 New Jersey Register at 20 N.J.R.
350(a) along with the Department’s proposed confidentiality rules,
N.J.A.C. 7:31-5. This comment and all others received during the com-
ment period for the withdrawn or newly proposed insurance section will
be considered and responded to in the notice of adoption for the confiden-
tiality rules, N.J.A.C. 7:3[-5.

COMMENT: If both the Act and the proposed rule comtemplate a
proceeding which would be commenced to require an insurer to turn over
its files, the insurer should receive notice of the hearing and be named
in the proceeding as a party 10 the action. For this reason, NJ.A.C.
7:31-2.15(a) should be changed to indicate that any insurer required to
supply information to the Department pursuant to this section shall be
named as a party in any action commenced and shall have all the rights
of a party to that action including the right to request that the court issue
a protective order with respect to any documents considered privileged,
proprietary, confidential, defamatory or to contain the work product,
trade secrets or security information of that insurer. Also, the Act
provides for certain immunities to insurers in subsequent civil proceedings
for any statements made or for actions taken voluntarily or in response
to an authorization or request from the client facility. N.J.S.A.
13:1K-28(b). The rules make no reference to the immunities provided in
this section and should be changed to indicate that any insurer or its
representative that produces information pursuant to the regulation shall
be afforded all the immunities from liability set forth in the Act.

RESPONSE: This section regarding the release of information by
insurance carriers was withdrawn and a new N.JA.C. 7:31-2.15 was
proposed in the February 16, 1988 New Jersey Register at 20 N.J.R.
350(a) along with the Department’s proposed Confidentiality rule,
N.J.A.C. 7:31-5. This comment and all others received during the com-
ment period for the withdrawn or newly proposed insurance section will
be considered and responded to in the notice of adoption for the Con-
fidentiality rule, N.J.A.C. 7:31-5.

COMMENT: The purpose of insurance inspections is to evaluate and
help a company correct potential job hazards. The proposed N.J.A.C.
7:31-2.15, in effect, could place the carrier in the position of a regulator.
The information insurance carriers obtain is confidential and it would

(CITE 20 N.J.R. 1386)

ADOPTIONS

be unethical to share it with anyone else. There is concern that if hazards
found during an insurance inspection are not communicated to the State,
or if hazards are not found at all, the carrier may be found negligent.

RESPONSE: This section regarding the release of information by
insurance carriers was withdrawn and a new N.J.A.C. 7:31-2.15 was
proposed in the February (6, 1988 New Jersey Register at 20 N.J.R.
350(a) along with the Department’s proposed Confidentiality rule,
N.J.A.C. 7:31-5. This comment and all others received during the com-
ment period for the withdrawn or newly proposed insurance section will
be considered and responded to in the notice of adoption for the confiden-
tiality rules, NJ.A.C. 7:31-5.

COMMENT: The proposed fee schedule set forthin N.J.A.C. 7:31-2.16
calls for the same fee for a facility which manufactures, stores, and uses
a given quantity of a specific EHS as for a facility which is simply a
terminal, storing the same quantity of the same EHS. Yet it would seem
safe to conclude that the work expended by the Department in evaluating
the RMP of the former facility would be far greater than evaluating the
program of the latter, and one would assume that the potential risk to
the community would similarly be greater at the former facility. Different
fees are appropriate for different situations.

RESPONSE: The Act authorizes the Department to charge and collect
fees from registrants to administer the program on a self-sustaining basis.
The proposed fee schedule is designed to generate sufficient funds to
administer the TCPA program and is based on the estimated effort and
expense for the Department to complete the required tasks. The Depart-
ment reviewed several methods on which to base fees for a self-supporting
program including one based on distribution of the cost of the program
by imposing a flat fee on each registrant and one based directly on the
quantity of an EHS associated with each registrant. From this review the
Department concluded that a combination fee based on both the number
of registrants and the quantity of EHS at each site would distribute the
cost of implementing the TCPA program most fairly. The base fee dis-
tributes the cost among registrants and reflects that some minimum
number of hours of effort will be required to review every site for the
tasks identified. The fee based on the EHS inventory distributes the cost
of implementing the program according to the guantity of EHS on-site.
Roughly, the greater the EHS inventory at a site, the greater the magni-
tude of the hazard at the site, and in some cases storage terminals may
represent an even greater risk than manufacturing operations. They are
involved in one of the greatest risk areas which is loading and unloading
of bulk containers. Generally the Department expects to devote more time
and effort to those facilities which pose the greater potential risk. There-
fore, the Department believes that the fee schedule is fair and equitable
for all sizes and types of EHS facilities and no change in the fee schedule
will be made as a result of this comment.

COMMENT: By statutory mandate at N.J.S.A. 13:1K-31, the Depart-
ment's fee schedule “‘shall reflect the costs to the Department of reviewing
individual facilities . . .” However, the proposed N.J.A.C. 7:31-2.16 does
not charge fees based upon the number of individual EHS facilities.
Rather, it first distinguishes between water treatment or wastewater treat-
ment systems and *“all other registrants™. Then, even though the “all other
registrants”’ are charged the same base fee as those registering a water
or wastewater treatment system, the former pay on a per site basis, not
on a per facility basis. Thus, several EHS facilities on one site would pay
one base fee of $4,000, but one EHS and one wastewater treatment system
on one site would pay two base fees, or $8,000. There is no basis for
the differentiation made in the proposed NJ.A.C. 7:31-2.16(j)) and (k),
and it clearly contravenes the statute to charge onc category by facility,
but the other category by site.

RESPONSE: A site which has an EHS facility and a water or waste-
water treatment facility would only pay one base fee as the water or
wastewater treatment system would be considered a part of the site at
the option of the registrant. This is consistent with the Act in that the
Department will expend less effort in reviewing the site because of the
simifar documentation invoived in the review of the RMP, and the fee
schedule has been changed to reflect this.

COMMENT: The fees proposed in N.J.A.C. 7:31-2.16 based on haz-
ards units should only be applied to quantities of chemicals that could
reasonably be combined to create a condition reaching the minimum
registration quantity.

RESPONSE: The Department had previously investigated a number
of different fee schedules that would be easy to understand, would reflect
the cost to the Department for reviewing a facility’s RMP, and yet would
be fair and equitable to all parties subject to the TCPA, The idea of
combining an inventory-derived fee with the $4,000 base fee is based on
the proposition that facilitics with more EHS’s and with larger quantities
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of EHS’s would require more time by the Department to review because
they represent a greater risk. Also, the Department believes that the
suggested fee schedule would not be easy to understand for registrants
and would be difficult to administer by the Department because of
ambiguity and subjectivity of the phrase ‘‘reasonably be combined’.
Therefore, no change has been made.

COMMENT: Based on the method for calculating fees proposed in
NJ.A.C. 7:31-2.16, water and wastewater treatment system would be
subsidizing the TCPA program for major chemical and manufacturing
companies. The Department will have to spend much less time and effort
reviewing information concerning facilities with only one EHS as opposed
to the major facilities. It is recommended that the method of calculating
fees should reflect the Department’s costs to handle each registrant’s
TCPA information submitted pursuant to the proposed rule. Also, has
the Department done any calculations for expected revenue or average
expected fees for facilities using specific substances or processes? The
registration fees do not appear to be substantial for certain substances.

RESPONSE: The fee schedule is designed to reflect the Department’s
efforts to review each risk management program. Water and wastewater
systems as defined in the rule would pay only one base fee of $4,000 per
system, regardless of the number of sites within that water or wastewater
system. An additional fee based on the quantity of chlorine on the sites
within the system would be added to the base fee; however, the quantity
of EHS’s is generally much lower at most water and wastewater treatment
systems than at the average EHS facility. Thus, the average water and
wastewater treatment systems will be paying an annual fee of $4,200 to
the TCPA program, while the average industrial operation will be paying
an annual fee of $6,650. It is currently estimated that water and waste-
water treatment facilities will pay 58 percent of the cost of the program,
while they represent over 72 percent of the facilities to be subject to the
TCPA. With the additional facilities to be added upon further expansion
of the EHS list, the number of facilities and the percentage of the costs
paid by industrial operations is expected to significantly increase. Over
42 percent of the water and wastewater systems have indicated 1o the
Department that they do not have risk management programs in place
as compared to only 11 percent of the industrial facilities. For these
reasons, the Department believes that the fee schedule is fair and
equitable. in that the fee for each EHS above the base fee will reflect
the effort expended by the Department. As to the statement that the
registration fee will not be substantial for certain substances, the regis-
tration quantity was determined for each EHS to be the amount of that
EHS which has the potential for a toxic catastrophe. The registration
quantities of two different EHS’s will therefore represent the same hazard.
Translating this into hazard units equitably distributes the inventory-
derived fee for different substances.

COMMENT: A substantially reduced base fee should be assessed to
all registrants. Another fee should be charged to registrants with no RMP
to prepare a work plan.

RESPONSE: The proposed fee schedule was developed to generate
sufficient funds to administer the TCPA program and is based on the
estimated effort and expenses for the Department to complete the re-
quired tasks. The Department reviewed differcnt methods on which to
base fees for a self-supporting program including one based on distribu-
tion of the cost of the program across the number of registrants and one
based on distribution of the cost across the quantity of EHS associated
with each registrant. From this review the Department concluded that
a combination based on the number of registrants and the quantity of
EHS at each site would distribute the cost of implementing the TCPA
program most fairly and equitably. The base fee distributes the cost
among all registrants and reflects that some minimum number of hours
of effort will be required to review every site for the tasks identified. The
fee based on hazard units distributes the cost of implementing the pro-
gram according to the quantity of an EHS on-site by relating the hazard
unit to the registration quantity of the EHS; i.e., the number of hazard
units at an EHS reflects the magnitude of the hazard at the site. To charge
a decreased base fee to every registrant and an additional fee for those
registrants without an RMP would be inappropriate.

The Department does not believe that it will have to perform a substan-
tially larger amount of work for those registrants with no RMP. Those
registrants in the work plan are required to compile all of the site
documentation, and an independent consultant paid for by the registrant
will be responsible for conducting the extraordinarily hazardous
substance accident risk assessment at the Department’s option. Thus,
registrants without RMP’s should be paying the Department the same
fee as a registrant with an RMP, as the Department's actual workload
is expected to be roughly the same for either type of registrant. Of course,
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a registrant without an RMP will have actual implementation costs that
are significantly higher as the consultant chosen by the Department
operates at the registrant’s expense and the required risk reduction
measures may be significantly more expensive. Therefore, to charge a
decreased base fee to every registrant and an additiona! fee for those
registrants without an RMP would be inequitable, and no change will
be made.

COMMENT:; Is the fee in NJ.A.C. 7:31-2.16 applied to each chemical,
each process or the overall plant site?

RESPONSE: For water and wastewater treatment systems the annual
base fee applies to each treatment system. For all other registrants, the
base fee is applied to each site. The inventory derived fee is determined
from the number of hazard units of an EHS and is based on the total
inventory of each EHS at each site or system, respectively. In the case
where a water treatment system or wastewater treatment system and one
or more chemical processing facilities are all located on one site, only
one base fee would be applied to the entire site.

COMMENT: The certification proposed in N.J.A.C. 7:31-2.17(a)l is
unrealistic and should be deleted or modified. No official could certify
that the information is true, accurate and complete unless all elements
of the RMP were prepared and performed by that official. No one person
can know every nut and bolt in the facility and every nuance of the
operating procedures, systems, programs, training, emergency response,
evaluation, hazard analysis, risk assessment, dispersion analysis, etc. This
could be a totally seif-incriminating statement. The certification should
be modified to reflect that one person can only certify to the best of his
knowledge and belief. Further, the certification should be signed by the
most knowledgeable and responsible person or by the officially designated
appointee.

RESPONSE: The certification in N.J.A.C. 7:31-2.17(a) is not un-
realistic. While no one individual can personally carry out all of the
requirements of the Act, these rules and the RMP, responsibility for
overall compliance with these requirements must be placed in some ident-
ifiable and responsible corporate, partnership, proprietary or governmen-
tal officer or official who has personal knowledge of these activities. The
Department cannot be required to sanction the unwillingness on the part
of an owner or operator of a site to identify an official willing to take
responsibility for the RMP. Therefore, the Department is not willing to
include such language as “to the best of his knowledge and belief” in
the certifications. The highest ranking individual at the site is clearly in
the best position to know what the actual situation is at his or her facility
and to ascertain whether documents required to be submitted with his
or her signature are true, accurate and complete. The certification of the
highest official at the site assures that responsibility for the program is
placed at the highest levels and that upper management involvement and
support for the program is secured. Therefore, no change will be made
1o the rule based on this comment.

COMMENT: Regarding certification in the proposed N.J.A.C.
7:31-2.17(a), penalties should be imposed only under the circumstance
of submission of knowingly false, inaccurate, or incomplete information.
In addition, a more appropriate certification for the proposed N.J.A.C,
7:31-2.17(a)l would be the language proposed in N.J.A.C. 7:31-2.17(a)2.

RESPONSE: By requiring a two part certification for those reports
listed in N.J.A.C. 7:31-2.17(a), the Department is seeking to ensure that
high level management is aware of and involved in this phase of its
business.

The two part certification assures that the highest ranking official at
the site has determined that the information provided is true, accurate
and complete, and that, as appropriate, a principal executive officer of
at least the rank of vice president, a general partner or the proprietor,
or a principal executive officer or ranking elected official of a public
agency has personally examined and is familiar with the information
submitted. has made the appropriate inquiry and believes the information
is true, accurate and complete. The Department is therefore holding these
certifying officials to a higher standard than that suggested by the com-
menter. In view of the dangers posed by EHS's, the Department believes
it is entirely appropriate to require that certifying officials be familiar
with the documentation submitted to the Department and have either
determined for themselves that the information provided is true, accurate
and complete, or have made appropriate inquiries as to its truth, accuracy
and completeness, in accordance with the requirements of N.J.A.C.
7:31-2.17(a). Therefore, no change has been made with regard to the
imposition of penalties concerning the certifications required by N.J.A.C.
7:31-2.17(a). Also, the certification in N.J.A.C. 7:31-2.17(a)l, required of
the highest ranking official at the site, will not be changed as suggested
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because the Department believes this official is in the best position to
ensure that the information provided is true, accurate and compiete.

COMMENT: The proposed N.J.A.C. 7:31-2.17(a)2 requiring a corpor-
ate vice president’s signature is extremely burdensome for corporations
which have no vice president in New Jersey and should be modified or
deleted. It is highly unlikely that a person in such a position is familiar
with so complex a program. The certification is meaningless, of virtually
no value, and not supported by the Act. The legal notion that corporate
officers can be responsible for the conduct of far away operations is
established and accepted by industry, and a signature by a vice president
does not change this law or advance the purposes of the Act. The certifica-
tion should be modified to either reflect that the signature is based on
inquiry of those immediately responsible for obtaining the information
or should be signed by an officer’s designated representative or by the
EHS responsible manager. At any rate, the State already has adequate
powers of enforcement without adding this cumbersome burden.

RESPONSE: While the Act does not specifically address the issue of
certification of required documentation, the Legislature’s intent in requir-
ing the Department to develop, establish and enforce by regulation a
system of record keeping which requires the owner or operator of an EHS
facility to report on various activitics and events, N.J.S.A. 13:1K-27,
indicates concern for accurate and complete reporting. Considering the
threat posed by an accidental release of an EHS, the Department believes
that this certification requirement is not unduly burdensome and it will
not be modified or deleted. It is vital to the success of the TCPA program
that high level management officials be involved and committed to the
successful implementation and management of their RMP. The certifica-
tion required for registration forms, RMP descriptions, and RMP check
lists must be signed for a corporation by a principal executive officer of
at least the level of vice president. This level of certification was estab-
lished and is currently enforced in the Department’s Environmental
Cleanup Responsibility Act program, in accordance with N.J.A.C.
7:26B-1.13. The signature does not necessarily have to be that of a vice
president, but it should be an officer of at least that level of authority;
and such officer need not be familiar with each specific detail of the
program, but based on inquiry of those individuals responsible for obtain-
ing the information, the officer must certfy that the submitted infor-
mation is believed to be true, accurate, and complete.

COMMENT: The proposed N.J.A.C. 7:31-2.17 requiring high ranking
company officials to sign a risk management program check list is ex-
tremely important. This holds senior company officials directly respon-
sible for the accuracy of the information in the check list and also holds
them ultimately accountable for establishing procedures and practices to
adequately protect people from accidental chemical releases.

RESPONSE: The Department recognizes that senior company officials
must be held directly responsible for the implementation of an effective
risk management program which will require their full support. Infor-
mation submitted to the Department must be true, accurate, and com-
plete, and this must be reviewed and confirmed by top level management.
It is their responsibility to ensure that responsible individuals prepare the
required information and effectively implement the approved RMP at
their EHS facility.

COMMENT: The requirement for double certification proposed in
N.J.A.C. 7:31-2.17 for the Risk Management Program Checklist by both
the highest ranking official on site and the principal executive officer,
general partner or proprietor, ranking elected official is inconsistent with
that on the Registration Form.

RESPONSE: The Department agrees that the requirements for
certification provided in N.J.A.C. 7:31-2.17(a) are inconsistent with the
original registration form. However, a revised registration form was
proposed as Appendix I to the confidentiality rules, N.J.A.C. 7:31-5 in
the February 16, 1988 New Jersey Register at 20 N.J.R. 350(a), and it
is consistent with the certification requirements established by the rule.

COMMENT: The proposed criteria in N.J.A.C. 7:31-2.18 for selecting
consultants are quite extensive, and it would be difficult to find sufficient
firms that are experienced in all the areas listed. In order for the Depart-
ment to form an adequate pool of consulting talent, the Department
should allow consultants to form teams, in a joint venture arrangement,
so that together they can provide all of the required services. Also,
requiring the prior approval of the Department for hiring consultants very
likely will result in delays akin to those in the Environmental Cleanup
Responsibility Act, N.J.S.A. 13:1K-6 et seq., (ECRA) program.

RESPONSE: The Department is not seeking to specify the form of
business organization for consultants. Where a consultant meets the
qualifications and demonstrates the capabilities to perform the work as
set forth in N.J.A.C. 7:31-2.18, the Department will consider the consult-
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ant acceptable regardless of the form of its organization. Thus, individuals
or firms may join together to form consulting teams which will be accep-
table to the Department if they satisfy the criteria in NJ.A.C. 7:31-2.18.
Regarding the statement that prior approval by the Departments of
consultants will result in delays akin to the ECRA program, the Act, at
N.J.S.A. 13:1K-25, specifies that the independent consultant will be
selected by the Department from a list of three candidates submitted by
the owner of the facility, As this procedure is required by the Act it cannot
be changed by the Department. However, the Department does not
anticipate that its review of the proposals and its selection of the indepen-
dent consultant will be a time consuming process, and N.J.A.C.
7:31-2.9(f) provides that the Department must select a consultant within
i5 days to perform the EHS accident risk assessment or, if it determines
that none of the consultants’ proposals meet the requirements, direct the
registrant to submit, within 60 days, the proposals of three additional
consultants.

COMMENT: The proposed N.J.A.C. 7:31-2.18(b)2 should be deleted
so that a consultant who designed a plant would not be barred from
performing the risk manangement study if qualified. Allowing one con-
sultant to do both has economic benefits.

RESPONSE: The requirement that the consultant conducting an
EHSARA be an “‘independent consultant™ originates in the Act, at
N.J.S.A. 13:1K-25, and the rule is consistent with the Act. The Depart-
ment believes it was the intent of the Legislature to have an outside party
perform this function since an outside party would not have any preset
conceptions regarding the facility. Allowing the same consultant to both
design a plant and perform the EHSARA may be cost effective, but would
not satisfy the requirement of the Act that the consultant be “‘indepen-
dent™.

COMMENT: The proposed N.J.A.C. 7:31-2.18(f)4 should be split so
that the technical leader of the hazard analysis has at least three years
experience in such work and is a Certified Safety Professional (CSP) in
system safety (certified by the Board of Certified Safety Professionals)
or a registered Professional Safety Engineer. The technical leader of the
risk assessment portions of work should have the qualification listed
above or should have at least three years experience in such work and
be a Certified Industrial Hygienist (certified by the American Board of
Industrial Hygiene), or be certified in industrial hygiene by the American
Academy of Environmental Engineers. The person leading the hazard
analysis should be an expert in the field. The military standard for system
safety requirements (MIL-STD-882B) states in TASK 107.21 that the
Principal System Safety Engineer/Manager shall have: “Registration as
a professional safety engineer in one of the states of the United States,
or certification by the Board of Certified Safety Professionals in system
safety.”” Responsibility for hazard analysis should be under the control
of professionals currently recognized as experts for such work. Only a
Certified Safety Professional (CSP), licensed by the Board of Certified
Safety Professionals, or a licensed Certified Safety Specialist (CSS),
certified by the World Safety Organization, is reaily qualified to adminis-
ter an RMP.

RESPONSE: The Department does not agree that separate technical
leaders are needed for the hazard analysis and risk assessment. The
technical leader of the hazard analysis and risk assessment portions of
the work should have a minimum of 12 months aggregate experience in
such work. As the TCPA program is concerned with acute episodes rather
than long-term chronic effects, the technical leader with a hazard analysis
background can be expected to also have experience that is applicable
for performing risk assessments as set forth in the rule. The 12 months
experience requirement is a minimum requirement: however extending
this to a three year period would be too restrictive and would limit the
availability of qualified personnel. Requiring that the technical leader be
registered Professional Safety Engineer, a certified Industrial Hygienist,
a Certified Safety Professional, a Certified Safety Specialist, or have the
registration based on the suggested military standard is also too restric-
tive. The independent consultant staff committed to the work should have
a key member who is a licensed professional engineer as indicated in
N.J.A.C. 7:31-2.8(f)2; and this requirement is adequate to ensure suffi-
cient expertise on the staff to produce an EHSARA report which will
meet the requirements of the EHS risk reduction work plan. For the
above reasons, no changes are being made to the rule.

COMMENT: Selection of consultants by the Department as proposed
in N.JLA.C. 7:31-2.18 provides opportunities for corruption, graft, or at
the least, favoritism within the Department. As the Department will
choose a consultant from a list provided by the user and as only Depart-
ment approved consultants can be engaged. the Department should
provide a list of approved consultants, and the facilities should select
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consultants from the Department’s list. Also, has the Department de-
termined that consultants with the qualifications prescribed in N.J.A.C.
7:31-2.18 exist? The criteria proposed are so numerous and voluminous
that only very large consultant organizations have the resources and
expertise to qualify, and then only at high expense.

RESPONSE: The Act, at N.J.S.A. 13:1K-25, prescribes the selection
process for consultants and that procedure cannot be changed by the
Department. N.J.A.C. 7:31-2.9(e) states that each registrant shall submit
the names and proposals of three consultants who meet the requirements
set forth in N.J.A.C. 7:31-2.18 who are willing and able to perform the
EHSARA in accordance with the schedule set forth in the work plan.
The Department will first review the consultant proposals to ensure that
the requirements set forth in N.J.A.C. 7:31-2.18 are met and the following
factors will be taken into consideration in the final selection of the
consultant: the workload capacity of the consultant, the expertise of the
consultant in a particular field, and the personnel and skill resources of
the consultant. The Department has an established code of ethics to
ensure the integrity of Department personnel involved in the final selec-
tion process.

Contrary to the statement that only large consultant organizations will
have the necessary resources and expertise to qualify, the Department
believes that small firms with qualified individuals will also qualify as
acceptable consultants. The Department believes that there are enough
qualified consulting firms to meet the demand and that there will be
sufficient competition among these consultants to keep the costs at a
reasonable level. This information was obtained informally by attendance
of Department personnel at training courses and seminars and also
through correspondence that has been submitted to the Department by
consultants.

COMMENT: Can an audit team from one division of a company audit
a separate division, and could this independent auditor be considered
equivalent to an independent consultant?

RESPONSE: The requirement of NJ.A.C. 7:31-2.18 that the consult-
ant conducting an EHSARA be an “independent consultant” originates
in the Act, at N.J.S.A. 13:1K-25, and the rule must be consistent with
the Act. Therefore, the consuitant must not be owned or controlled by
the company which hires it to perform an EHSARA. However, the team
which audits the RMP in accordance with N.J.A.C. 7:31-3.11 may consist
of staff from another division of a company since an audit team may
be employees of either the registrant or an independent consultant. The
policy for the selection of employees or an independent consultant to
perform the audits required by N.J.A.C. 7:31-3.11 is determined by the
registrant and will be set forth in its risk management program under
the requirements for audit. However, only a minority of the members
of the audit team may be involved in the day-to-day operation or manage-
ment of the specific EHS facility being audited to ensure an objective
and unbiased audit.

COMMENT: The selection of the independent consultant by the De-
partment will remove cost-effectiveness from the list of consultant’s goals.
There will be a problem similar to that affecting superfund where consult-
ants hired by the U S. Environmental Protection Agency (EPA) cost twice
as much as consultants hired and managed by industry.

RESPONSE: The Department will, of course, select the consultant
which has submitted the best proposal from the standpoint of performing
the EHSARA. However, consultants in submitting their proposals to a
registrant will have to consider cost-effectiveness because the registrant
is certain to give consideration to that factor in deciding which three
consultants to nominate to the Department to perform the EHSARA on
its site. Therefore, cost-effectiveness can be expected to remain as one
of the goals of consultants in submitting proposals to registrants. In
regard to the comment concerning the hiring of consultants by the EPA
under superfund costing twice as much as consultants hired and managed
by industry, the Department does not anticipate a similar problem be-
cause the Act, at N.J.S.A. 13:1K-25, specifically provides that the Depart-
ment will select an independent consultant from a list of three candidates
submitted by the owner of the facility at which the EHSARA will be
conducted. In addition, N.J.A.C. 7:31-2.9(g) provides that the registrant
shall execute the contract with the consultant chosen by the Department.
Thus, the Department’s role in hiring the independent contractor is much
more limited than the EPA’s role in that process under superfund.

COMMENT: The Department should set standards of performance.
but there are objections to the Department or consultants telling regis-
trants how to run their manufacturing operations. Registrants should be
free to choose how to meet the Department’s standards. However,
provisions such as N.J.A.C. 7:31-4.6(b)2, 3, 4, 5 and 6 are objectionable
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because they have the consultant or the Department telling registrants
how to run their manufacturing operations, rather than allowing the
registrant the freedom to choose how to meet the standard.

RESPONSE: Beyond insuring that the requirements of the Act and
the rule are being met, it is not the desire or intent of the Department
to tell a registrant how to operate its facility, or to have a consultant
do that. Wherever possible the Department has attempted to establish
standards for registrants to meet rather than spelling out detailed require-
ments. N.J.A.C. 7:31-3 in presenting the minimum requirements of a risk
management program establishes standards which a registrant’'s RMP
must include in order to satisfy the requirements of the Act. The para-
graphs referred to in the comment which provide for the correction of
deficiencies in the risk management program or the EHS facility itself
reflect the mandate of the Act as provided in N.J.S.A. 13:1K-23 and 26.
When a consultant conducts an EHSARA he or she is required by the
Act, at N.J.S.A. 13:1K-24, to report on any matters of deficiency with
respect to extraordinarily hazardous accident risks to the Department.
The rule in this respect must be and is consistent with the Act.

COMMENT: In the proposed N.J.A.C. 7:31-2.18(¢e)1xiii(4) add at the
end “‘and the identification of their licenses and certifications which apply
to each specific task”. This will help to choose which consultants are most
qualified.

RESPONSE: The consultant must be adequately qualified or have
qualified personnel to be assigned to each specific task as described in
N.J.A.C. 7:31-2.18(e)!. However, each consultant is free to decide how
to best present their qualifications. Matching the licenses and certifica-
tions of the consultant to specific tasks may well enhance the proposal;
however, this is not mandatory and would be unnecessarily restrictive.
Therefore, no change has been made.

COMMENT: In the proposed N.J.A.C. 7:31-2.18(e)1xiii items (1) and
(2) may be confidential information. Some companies specify in their
contracts that consultants shall not publicize their relationship with the
company nor the work performed on the company’s behalf.

RESPONSE: The Department agrees with this comment and has clari-
fied N.J.A.C. 7:31-2.18(e)1xiii(1) and (2) to reflect that in some cases this
information is not required to be divulged to the Department. The intent
of this subsection is to enable the Department to review information
which demonstrates the qualification of the consultant to perform an
EHSARA. Consultants limited by restrictive covenants from identifying
a client may either describe the client and the work performed in such
a manner as to not disclose the client’s identity, or identify a different
client who can be contacted by the Department as a reference regarding
its performance on a similar assessment and its qualifications.

COMMENT: The Act does not give the Department the right to dictate
the consultant’s organizational structure, The proposed N.J.A.C.
7:31-2.18(f) refers to members of the consultant’s staff whereas the con-
sultant could be an individual.

RESPONSE: N.J.A.C. 7:31-2.18(f) has been clarified to indicate that
a consultant may have a staff or may be an individual. It is not the intent
of the Department to dictate the structure of the consultant hired to
conduct an EHSARA. A consultant may submit an acceptable proposal
in terms of work performance schedule and qualifications, whether the
consultant has a large staff or is an individual.

COMMENT: In the proposed 7:31-2.18(e)liii through vii, and ix
through xi, replace the words “‘preparation™ and ‘‘performance” with
“review™. In N.J.A.C. 7:31-2.18(e)l viii, replace “performance of’ with
“conduction”, in order to reflect what the consultant would actually be
asked to do. In the proposed N.J.A.C. 7:31-2.18(e), the submittal should
provide the consultant’s qualifications to review process and safety engi-
neering, review procedures, etc. These are the 