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(OLRT OF ERRORS AND APPEALS.

Tim PRAEIRGE- [T, TR )T Ap\

FOINTS FOB PLAINTIFFS IN ERROR.

he Supreme Court held, that the mode prescribed by
[he act of 1869, section 2@, for making-the assessment, was

this there was error.
1.
is to be presumed that tl%, 50t was not passed without

dQue f%%ﬁﬁ to well S8ffled constitutional principles.
Loosevelt v. Godard, 52 Barb. 533.

drainage Case, 6 Yroom 502.
©llh~ Kirkland, 1 Paige 117.

be es8ments for lonnl ™proTements could not legally
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The case of Agens v. The City of Newark, Am. Law Beg,,

1874, did not introduce a new rule on the subject, but

declared what, according to the decisions of this state, was
the true rule.

Viewed in the light of this principle, viz., that assess-
ments must not exceed benefits, the words of the act
“in proportion to benefits” indicate an intention on part of
the legislature that the assessments shall be measured by
the benefits.

IT

The construction adopted by the Supreme Court would
lead to a result indicating an intention on the part of the
legislature to make an unreasonable discrimination among
property owners.

The direction that the assessments shall be
to benefits,” requires that some benefit must be received by

¢

‘ in proportion

the land assessed hence.
Land/so located as to be neither damaged nor benefited,

would escape assessment altogether; whereas, land benefited
in a very slight degree might be assessed without limit.

A construction leading to this result should not be
adopted.

III.

The construction that makes the words in question con
tain an implied limitation, that the assessment must no
exceed the benefits, is supported by the decisions in t is
and other states, upon similar language. Canal Ban +
Mayor of Albany, 9 Wend. 250 ; Matter of Fourth ave,

3 1b. 452.
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The charter of the city of Newark, Laws of 1857, page
166, directs that the cost of opening a street shall be assess-
edupon the lands benefited thereby, in proportion to the
advantage each shall be deemed to acquire. There is no
limitation in terms to the amount of .actual benefits.

The validity of this provision of the Newark charter has
never been questioned in our courts.

Onthe other hand, in the Agens case, the case of the
State vs. Newark, 3 Dutcher 190, upholding an assess-
ment made under that provision of the Newark charter,
was referred to with approbation.

In Graham vs. Paterson, Feb. T., 1875, the act under
review requires the assessment to be upon the land front-
mgupon the improvement in proportion to benefit— pre-
csely the same provision as the one now under review.

The court held that the words contained an implied limi-
tation to the actual benefits.

In the Drainage case, 6 Yroom 501, words similar to
thosein question were construed to imply a limitation to
the amount of benefits.

In the opinion in the present case, p. 46, the court refers
tothe last cited case, and attempts to distinguish it from
the present one.

The only difference in the two cases, is as to the extent
0 territory to be assessed. This difference suggests to
al reason why the same implication as to the amount
iat might be assessed should not arise in both cases.

Theimplication does not arise out of the words assigning

e T for on” the words, “ in proportion to
503- « “~ie courk say® In the Drainage case, 6 Yroom
j ¢ The words, ‘in proportion to the benefit derived

H sa* >drainage,” may naturally be construed to mean
be J3ANI018 the expense as will be according to the
portt ~ rece’ved—making the benefit the measure of the

benefit ”° * assessedj an(I the amount not to exceed such



The fact that cases may arise where the aggregate of
benefits ®n the assessment district will be less than the
cost of the improvement, does not affect the validity of the

act. j
In those cases the act would be inoperative. Canal Bank
vs. Albany, 9 Wend. 244. ij

| nj
Such cases would occur the same, if the limitation to

benefits was expressed in terms in the act.
Y.

Where an act permits of two constructions, that one
should be adopted which would be in favor of the law
French vs. Kirkland, 1 Paige 117 ; Talbot vs. Hudson,

16 Gray 422 ; 6 Yroom 501. O-Gji/ax) 7
THOMAS M. MOORE,

Counsel for Plaintiffs in Error.



. djmtrt 'flf Errors anil " pcals.

The State of New Jersey to the

Justices of our Supreme Court.

Because in the record and proceedings and

[ Av*ug of judgment at the term of June, eigh-
I red and seventy-four, in a certain plaint which
nr said Court before you, between The State, The

F  eLackawanna and Western Rail Road Company,
f °r¥ an® The President and Councilmen of the
fta° “Sasssad defendants, in a certain Certiorari,
Hugh M. Herrick, Collector of Taxes of the

I ,°* Passaic- in the County of Passaic,” manifest
hef*l * ervenec® to the grat damage of the

eae A AMertl°rarl. as by their complaint
ormed, and we being willing that the error,

be, should in due manner be corrected
r fall and .. . Lq .
. Speedy justice done to the parties aforesaid in
‘Half, do

command you that if judgment be there-

10

20



upon given, then you send to us distinctly and openly]
under your seal the records and proceedings aforesaid, with
all things touching the same, together with this writ, so the]
we may have the same before our Court of Errors and Apl
peals, in the last resort in all causes, at Trenton, on the
third Tuesday of November instant, that the record ad
proceedings being inspected we may further cause tolg
done thereupon for correcting that error, what of right and|
according to law ought to be done.
Witness His Honor THEODOKE EXINYOnI
Chancellor of our State, at Trenton, the
sixth day of November, a.d., eghteen|
hundred and seventy four.
Henby C. Kelsey,
Clerk.
Thom as M. M oo ke,

+ Attorney.
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The answer of the Justices of the Supreme Court within

jnentioned:

The records and proceedings in the within writ mentioned
p fully as the same remain in our said Court before us, We
jertify,'and send to the Court of Errors and Appeals, as
iwithinwe are commanded in a schedule to this writ.

M. BEASLEY,

Ch. Jus.
B.;



NEW JERSEY SUPREME COURT.

“The State,

The Delaware, Laceawanna and
Western Rail Road Company.
Us.
10 The President and Common 1
Council op the Tillage of |

Passaic. J

On Certiorari.

This case having been argued at the last term of this Coura
by the Counsel of the said parties respectively, and thi
Court having taken until this term to consider thereof, ana
now being of opinion that the assessment complained o i
erroneous and illegal. It is ordered that said assessment,
against the prosecutor, and its land, be, and the same

20 reversed, set aside, over-ruled, and for nothing holden, an*
that final judgment be entered accordingly.

Entered June 4th, 1874.

On motion of

Jacob Yanatta,
Atty, &



WJERSEY COURT OF ERRORS AND APPEALS.

PE President and Council men

of the Village or Passaic,

Plaintiffs in Error.
In Error.
w On Certiorari, to remove
assessment. 10

pE&ate, The Del aware, L ack-

awanna and Western Rail road

Gonpany, Prosecutors. Assignment of Errrors.

Defendants in Error.

Afterwards, to wit: on the day of

[ep' 6°” een hundred and seventy-four, come the said
esident and Counoilmen of the Village of PasSaic,

Ith1 1 ~ omas Moore, their attorney, and say that

f . e and proceedings aforesaid there is manifest 20
h mM towit:

. .AuPﬁeme Court did order and adjudge
Pat tire ﬁ 1 . . E} g
L~ assessment so removed to said Court
Pooeed °t  Certiorari, and in said

Poeed ~ H 7°r” 5 should be set aside as to the said
L ~ Ween’ the law of the land the said assess-

[hintiff *~ ~aVG"een things affirmed, and the said
L~  6rror PraVthat the judgement aforesaid for the
peeed- ar® "Or °ther errors in the said record and
l°l(b<iJ 5ma”  reverse<” aud annulled and altogether 30
T H IT@E%}]{’?I%d that t%ley be resto%ec% to all things
lost by occasion of the said judgement.
Thomas M. Moore,
Att’y for Plaintiffs in Error.
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NEW JERSEY COURT OF ERRORS AND APPEALS

The Pres iden t and Councilmen \
of the Village oe Passaic , .l

vs* 1 Joinder in Error.

The Stat e, The Delaware, Lack- 1
AWANNA AND WESTERN RAILROAD 1

Compan y, Prosecutors. J

And hereupou, afterwards, to wit: on the
of January, 1875, before the Court of Errors and Appeal
1n the last resort in all causes, come The Delaware, L
wanna, and Western Rail Road Company, the Prosec™')
below, by Jacob Vanatta their attorney, and say tha ¢
is no error in the record and proceedings aforesaid, 1

20 the giving of the judgment aforesaid, and they pray 1

the said The Court of Errors and Appeals may Proeed 1
examine as well the record and proceedings aforesai’ “, |
matters aforesaid above assigned for error, an  ~dJ
judgment aforesaid, in form aforesaid given may
things affirmed.

Jacob Vanatta,

Atty of Bftd



NEW JERSEY SUPREME COURT.

The State,

| EDelawaee,Lac kawanna and

IWestern Rail Road Com pan y.

Prosecutors. Writ of Certiorari.

vs.

f® ~ Herrick, Collector of
Taxes of the Village of Pas-

SiCintlle County of Passaic.

Jersey, 3
The State' of New dJersey to Hugh
'[SLSI NL Herrick, collector of taxes of the
.n

Village of Passaic, in the County of

Passaic.

1 Greeting: .

Catified of 5 Dem® WI’mg for certain reasons to be
It~ Proceedings touching a certain assessment
Railroad 0 TOM Delaware, Lackawanna and "Western
L mPany, on lot No. 16 on Eranklin avenue, for

Ligtcents "Un(ve<I' andforty-twodollarsand thirty-
r some othersum, by thesaidVillage of Pas-

10

20



20

30

8

saic for grading and work done on Franklin avenue, in thy
said Village of Passaic, which said assessment was cofirmed
on the twentieth day of February, eighteen hundred ad
seventy-one, asis said, do command you that the ass)
ment aforesaid as fully and entirely with all things touching
and concerning the same as they may remain before you, by
whatever name the same may be. called, or however arrl
whatever name the said assessment may have been nade ta
our Supreme Court, to be held at Trenton, on the firg
Tuesday in June next, you certify, and send, together wit!
this writ under your hand and seal, that we may futhg
cause to be done therein what of right and according totill
laws and constitutions of this State ought to be done.

Witness, MERCER BEASLEY, Esquire, (hig
Justice of our Supreme Court at Trenton!
aforesaid, the nineteenth day of May;
eighteen hundred and seventy-one.

Charles 3 Smith,

ek

Vanatta & De Mott,
Attorneys.

The President and Councilmen of the Village of
do herewith send to the Supreme Court of the Stateo 1

Jersey, the proceedings of the Board of Counci 1
the assessment against the Delaware, Lackawanna J
tern Railroad Company for the grading and wo J
Franklin road or avenue, in said Village, with A
the commissioners of assessment there on, an 1

ment map of said grading, and all things to ogld
cerning the same, as fully as the same rem aq

of the clerk of the Vlllage of Passaic, as w1 S
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amandst the same being certified by said clerk and hereto
Jead

Benj. B. Aycrig g,

Prest. pro tem.
fSEAL,
A

Thomas Newell,

Village .Clerk.

10
COPY.— PETITION.

Tothe Honorable, the Common Council of the Village of
Pssic

I  unesigned respectfully ask your honorable body
| ader in their behalf the grading and making of the
frarkinroad from the railroad bridge to the end of your
foorporated himits,
Passaic, New Jersey, May 13, 1869.
(Slg’l&i) T. C. Stewart, .20

C. A. Van Houten ,
Wil liam S. Gutienes,
John S Conkl in,

Ant ho ny Boynton |,

I. Par mle y,

J. J Feaster,
W. W. Rose.

reserted to Board of Council and ref'd May 24, 1869.

COPY.
nee concerning the Franklin road,
g ~oard °f Council of the Village of Pas-
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Whereas, a petition has been presented to this couml
from owners of property on the Franklin road to have 1
road graded, &c., to the southerly line of the incorporate!
limits, and ten days’ notice of .said application having bea«
given—

,The Council of the Village of Passaic do ondain g
follows:

Section 1st. That the Franklin Road be regulated arl
graded from where it commenced near the Frie Railway «
the southerly line of incorporated Limits, *and the grade 9
established be marked at proper distances by patraney
grade monuments of suitable stone.

Section 2nd. That for the purpose of carrying into effel

this ordinance, John J. Feaster, Cornelius A Van Hutd
and John S. Conklin are hereby appointed commissioners*

make the estimated cost and assess the same on the

fronting on said road.
(Signed)

Charl es d. Kenworthy,
Preside”

Thoma s Newell,

Village Clerk.

COPY.

Report of Commissioners on Franklin Avenue.

Passaic, January 9th, 18ft

To the Honorable Board of Council of the Mll ¢

Passaic: ]
We the undersigned commissioners of ass®* ~ #
pointed by your honorable body m the maJL  rgu(

provement of Franklin avenue, in the sai ]

as follows:
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We find the total cost of the said improvement to be the

jun of eight thousand, three hundred and ninety-three
@1 Ddollars, to-wit:

lontractors’s account .............cco. ... $7174 40
lurveyor’s account ____ ______________________ 501 09
Commissioners’ f8 €8 .......vevvvriers «vvreerireirivreerineens s . 27 00
Berk's fees....cvvviiiiiiiis e . 7 10
................... 12 50
TONNMENTS. vvveeeiireee ettt e e e 11 00

fterest on certificates____ _____________ 475 96 10
e S Hi. ... .. 464 14
8,393 19

I ~ich sae cost we have assessed upon the lands fronting
nthe said improvement in proportion to the benefit
Reawdby each lot or parcel thereof, and do hereby report
' IBIBof the several owners of the several lots or par-
ies fronting on the line of the said improvement as far as
|zcicalle, with the amount assessed to each as shown by
fe sthedule hereto annexed. 20

eharewith send a map and list of said improvements
°Ang the nurmber of each lot or parcel, the. name of the
| rersand the amount assessed to each lot or parcel.

CommIssIONErS—Coenetius A. Van Houten,

John S, Conklin,

John J. Feastee.

30
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20

12

Collect-

ing.

12 92

—
OO W
[ee]

3

71
44

® &

62
50
25
40
39
74
59

3 48
15 53

[ N e

164 14

Total.!

210 69
YU
1330]

433
3B 81
P 89
63172

69 04
242 69
688 31
248 33
242 3

SCHEDULE
Assessment List for Grading and Regulating Haldn
Avenue :
1
No. 1]
Lots. Owners’ Names. Feet jAssess-
Front. ! ment.
1 Mrs. Westervelt--—- 237-5! 206 531
2 W. W. Rose..... 85-51 74 35!
3 Mrs. Westervelt 150 ! 130 44I
4 B B. Marshman----- 100 1 86 %1
5 Mr. Scudder............... 50 # 43 48!
6 Mrs. Westervelt.. 421-5! 366 24!
7 Benj. Merriam.... 108 3 93 921
8 Elenry Kip 712-2| 619 w\
9 Estate of C.
Riper...... 743 | 646 121
10 Mrs. Palmer. ............ 273-6! 239 RBL
11 Mrs. Boynton............. 776 ! 674 81}
12 W. J. Wisnell......... 280 g 243 48!
13 T. B. Stewart 386 j 335 61|
14 Isaac Parmly 382-5; 332 44j
15 Silas C Hay ....cccoeen. 382-5; 332 44]
16 Delaware and Lacka-
wanna R. R. Co... 386 I 335 67]
17 Mrs. Boynton........... 1060-6] 922 30]
18 Estate of C. Cr. Van
Riper .cvvevevienen. 1013 ! 880 o1
19 William J. Gutienes. 259 i 225 23
90 T O Stewart 72 1 252) gé}
21 Culbert............... 80 919 391
22 T. O. Stewart.. 252-5 56 o0
23 B. Merriam"....... . 100 29 57;
24 Mrs. Westervelt ----- 34 173 92;
925 Richard Andrews----- 200 776 56:
96 Heirs of Froeleigh . 893 !
9438-4 8209 05]

Coenkuis H V*» Hﬂn*»

John L Conklin,

John J. Feaster.

Above report received and filed Jan. 9, 1871-

Assessment laid and confirmed by the Board of

of the Village of Passaic, February 20th,
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I do hereby certify that the aboye petition or ordinance

Iport and assessment list of the commissioners all concern-

In witness whereof, I have hereunto set my
hand this fifth day of June, A. D., 1871.
Thom as Newell,
Village Clerk.

10

I(Assessrent Map for grading Franklin Avenue from the
levark Road south-westerly to the village limits.)
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NEW JERSEY SUPREME COURT

The State,

The Del awar e, L ack awann a and

W ester n Rail Road Compan y. On Certiorari, in matter cA

Assessmentfor the gradingl

and regulating of FrankM |
vs. avenue.

The Pre sident and Cou ncil -

Prosecutors.

men oe t he Tillage oe

Passaic.

And the said prosecutors, by Jacob Yanatta, their &
torney, come, and to the Court here assign reasons whyt
said assessment should be reversed, set aside and for mo j

ing holden, as follows, namely :

1. Because the Board of Council of the saia vi S 4
Passaic did not advertise, according to law, the apphc 1
of the applicants named in the return to the wiit o 1

grading and making of Franklin road, otherwise j

Franklin Avenue.

2. Because the said Board of Council did not gi
nor advertise, according to law, its purpose or * 1
pass the ordinance set out in said return, entitle

dinance Concerning the Franklin Road.

3. Because the said prosecutors had no suffici J
said ordiD»*' |

notice of the intent or purpose to pass in
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4  Bease the commissioners appointed in and by said
Idrae were not discrete, impartial and disinterested
fedddas and residents in said village.

j 5 Because the said three commissioners were applicants
Indevay one of them was an applicant in writing to the
lommon Counll of the village of Passaic “to order on their
Teelf the grading and making of the Franklin road, from
|therailroad bridge to the end of the incorporated limits
pd, therefore, were neither impartial or disinterested in
lepremises 10

6 Bxause the said commissioners, named in said ordi-
Mg before they entered upon the performance of the
pties assigned to them by said ordinance, or at any other
Ew were not sworn, or affirmed, to examine the whole
Niter inpartially and to the best of their judgment, skill

7 Becauee the said commissioners named in said ordi-
f @ nb&Preto the said prosecutors any manner of g
P iceof their meeting or meetings for the purpose of con-
I m"0 ax*makiiig the said assessment against the said
| eca’trs>and gave the said prosecutors no opportunity
I er  an(dbefore the said commissioners in respect

Mikirg the said assessiment.

* fANAR & prosecutors had no notice of the mak-

L 63" re°rt sal commissioners nor of any
L g5 "a w'en or where they could be heard before

L Clh 2 *n °PP0&ition to, against, or for the connec-
ntire rejection of said report.
g B
1 (B 6 " assessments as against the prosecu-
neousbecause the lot of ground for and in res-

Sid assessment was made, belonged to and

wi/]‘ b

ssessinenb was made, and still is, owned
18 Essex Railroad Company, and was not and

Fuiitn
Ve N
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is not owned by the said prosecutors, except as lessees of the

Morris & Essex Bailroad Company.
10. Because the said grading and regulation of Fanklin

road, otherwise called Franklin avenue, conferred no benel
fit whatsoever upon the lot of land in respect of and foi
which said assessment was made, and said lot has not rg
ceived, and will not receive, any benefit whatsoever fromm

by reason of said grading and regulation.

11. Because, if any benefit whatever, has been recaved
by said lot from said grading, the amount thereof is not anl
was not so much as the amount assessed to and in respeg
of said lot.

12. Because said lot is, and at the time of the saij
assessment was owned by the Morris & Essex Eailroal
Company, which company is by law subjected to a tax |
one-half of one per cent on the cost of its roads, and whicl
tax of one-half per cent is by law in hen and satisfaction
of all other taxation, or imposition whatsoever by or unda

2Q the authority of this State, or any law thereof; and therfi

30

fore, said lot is exempt from and not subject to the sail
assessment, or any part thereof.

13. Because said assessment is contrary to law and is i|
divers other respects illegal and erroneous.

Jacob Vanatta,

Attorney of Prosecutors.
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NEW JERSEY SUPREME COURT.

p EState, The Delaware, L ack-

awanna and Western Railroad

Conpany, PIOSGCLItOI‘S.

s On Certiorari.

fraPnEsiram. and Cootchmen

OFth e Village op Passaic,

&Com m ia th® ab°Ve GUE

(«mummiw11

F MM  Biffl mttefoaonr mtte presence

feax0 - sPnre, °f counsel with prosecutor, no
appearing for the defendant in Certiorari.

»seciitop 1 TA a Wtness Produced on the part of the
f  atrs being duly sworn, says:

1J st written n <
Hopper the S °tlCe °f this examination to Mr. John
flloticcacopyatjl* lley °f the defendants, and also with the
service writt °n )™ an acknowledgement
wuested him to * accomPanie(J with a letter, in which I
I jJMf § Slgn the acknowledgement and return it to
nd6d «a M I did enciose a postage

10

20

30
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stamp to pay the return postage.on thernotice. Theay
velope containing the letter, notice and copy addressed
John Hopper, Esq., Paterson, New Jersey, I dgusted
personally, in the Post Office at Morristown. My rexdlet
tion and belief as to the time of depositing the letter ths
addressed, is that it was done on the afternoon of the fis
of January instant, about .two o'clock, in anple tine t|
have reached Mr. Hopper, if not on that evening, by eal™
in the morning of the second of January. I am quite sue
Py and indeed, certain beyond a doubt, that the letter was de
posited not later than Thursday, January 2d, and ead™
enough to leave Morristown by the afternoon mail, which!

leaves about 3:20 p.m. I shall have no doubt abouttha
notice being sent on Wednesday, unless the production @m

the papers should convince me that it was Thursday. M
communications with Paterson by mail long since satisfied
me that letters sent from Morristown by the afternoon!
mail reach Paterson the same evening, or very early the!
next morning. I have no doubt Mr. Hopper received the

2q letter more than four days prior to this day. He has nn
returned the copy of the notice, or in any manner acknow
ledged the receipt of my letter or notice.

Jacob Vanatta.

Subscribed and sworn at Jersey
City this seventh day of Janu-
ary, .. a., 1873, before me,

William P. Douglass,
Master in Chancery of New Jexsey

~ William Unruh, a witness produced on the part of thj
prosecutors, being duly sworn, says:
I reside in Newark, New Jersey. 1 am a avil egr
in the employ of the Delaware, Lackawanna &Wes j

Railroad Company. I have been in their employ for IO
years, on the Morris & Essex division, including the B 1
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Inbandh I was engaged in the location of the Boonton
Tahthrough the Village of Passaic, at the time of the
Crsndtion of that branch. 1 had charge of the land
ptas anthat line,

11 amacquainted with the property of the Company in
frevllage of Passaic, and have been ever since the line was
loeted

I Tkrowalot of land which they own on the westerly side
F Bok avewe and northerly side of Franklin avenue,
larg the lot in the westerly corner of the intersection of
mee tvo averes.  The Company purchased that lot of
Hizbeth Guteneze. I do not remember the date of the
tieedl The whole lot contained three ten-hundredths acres,
pe Boonton branch is located diagonally across that lot,
Pm the north-west corner to the south-east corner. The
Neuar width of the branch is ninety-nine feet ; that is the
primumwidth.  The right of way each side of that lot is
alesst ninety-nire feet ; that is the width on the southerly
j d 5atrit is one hundred and thirty-two feet at the north
pddfthelot. Taking away the ninety-nine feet there will be
to fiontage for the westerly part of that lot on Franklin
eme mean that part of the lot lying west of the rail-
wed 'There is one track now laid across that lot ; the
A g % “one for two. The first track was laid with
aare to laying a second one at an early day. I pre-
A 6 other track will be laid during the ensuing season.
A onsiderable part of the Boonton branch has already a
6 racdh) and the laying of the second track was begun
an as the first track was finished. The remainder of the
e | S right of way was purchased with a view to
st.:atim there and, I presume, is still held for that
PR nothing to the contrary.

1)
th the lot lying east of the right of way contains

for 16rUnh” to the centres of the avenues, about thirty-
hundredths of that is contained in the streets.
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The land east of the right of way is intended, I pesng)
to be used for a passenger station. I should judge ttg
amount of land there is not more than is needed; Itdg |
pends on the wants of the conimunity. Should the villag
grow much it would be inadequate in a few years to thg |
want of the people. |

The land west of the right of way is intended to be wad
in connection with land on the east for depot purposes ad |
other railroad purposes. Communication between that! I

10 part of lot and Franklin avenue would have to be had aross ]
the railroad and through the easterly part of thelost. The
Boonton branch crosses Franklin avenue on a bridge. T
elevation of the bridge from the top surface of Franklin!
avenue to the top of the rails on the bridge is sixteen feed
and four inches; from the surface of the street to the mibrf f
side of the,bridge is about thirteen feet in the dear.

The grade of the street at the corner made by theirterj 1

section of Brook avenue and Franklin avenue has not beay 1
2Qaltered materially since the railroad was located and anl

structed.

Westerly of that point and about one hundred feet fiaml I
the corner, an excavation commences on Franklin and corj K
tinues westerly until at a point distant three hundred am
fifty feet from the corner of the lot; the cutting is aboul
six feet; thence it diminishes and runs out to a grade & 4
point about seven hundred and eighty feet westedy frafll F

the corner. I 1
Q. Prior to that excavation being made in Franklin avej I I

nue, what was the difference of elevation between the s

face of Franklin avenue and the surface of the lot in a1

*tion easterly of the right of way of the railroad ? .

A. Franklin avenue ran on the surface of the ground Jj I
you could drive from that avenue on the lot in question
of where the railroad is, with a very slight, if any, nse
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Sre the excavation has been made it has cut off com-
mnctinfromthe lot in question with Franklin avenue,
poept for the first hundred feet from the corner.

| Hbsthe grading of Franklin avenue, done since May,
»§been of any benefit to the lot in question, looking to
|se o the Iot for railroad purposes ?

AN sir; ithas been detrimental in respect to gaining
iccess to Franklin avenue, diminishing that access requiring
I hesvier grade from Franklin avenue by any road that 10
tight be constructed from Franklin avenue to the railroad.
T doddnot suppose that the grading of Franklin avenue

lincreased the value of that part of lot which lies west of
| ralroad; it has increased its inaccessibility, that is it has
at it off from all communication with Franklin avenue.
T e mnimum space for passing between the highway and
f "yoed f°r passage under the railroad is twelve feet. * The
I 1oad crosses the lot in question on an embankment of an
Parage height of nine feet.

J Q Suppose the railroad was taken away from this lot en-
lla B viewed without reference to any rail-

L Inthat vicinity, would the alteration of the grade of
I averile along this lot increase its value.

I Tshodd suppose so ; the additional expense of

] 1 ngthelot to the altered grade would more than coun-

:iﬁ(n any advantages which would result from the altera-

1%%}?11(1 either have to grade the surface of the lot
e avenue or else put up a retaining wall on the

I/Erigdkdfime’lﬂl 111 avemie and the lot. The grading of gQ
tim m A& 8and 110 benefit to the lot in ques-
ftte Cnrary d think it has hurt it very much for
wires 3° 5% if intended. Being shown a map,
diretio wasmade under my supervision and
Iavne tlle location of Brook avenue ; Franklin
6railroad and property adjacent correctly. The
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heavy brown coloring in Franklin avenue, represents tha
distance on the avenue in which the cutting has been madedJ
the depths of that cutting when it comes in connection with

the railroad bridge, is about six feet.

The map above shown to witness is here offered in evl
dence, and marked Exhibit P 1, on the part of the pros«
cutors.

W illiam IJnr uh.
Sworn and subscribed at Jersey
City, this 7th day of January,
a. d. 1873, before me.

William P. Douglass,

Master in Chancery.

The examination was continued on Thursday, August 7tfl
1873, at ten o’clock in the forenoon, in the presence of aco|
Yanatta, Esq., of counsel for the prosecutors, and T omaa

M. Moore, Esq., who appeared on the part of the de en anti

in Certiorari.

i ol
W illiam J. Stewart, a witness produced on par

prosecution, being duly sworn, says .

I live in Passaic County, at a place called J
the Boonton branch, about three-quarter
this junction of the railroad with Franklin ave

village of Passaic, following the railroad. A

I am acquainted with most of the peop g Outen ]
the village of Passaic. I know Cornelius =+ * Houted

in 1869 18{_1, e resided on the cornero t eaSterly
—_—9 1 1 about fifteen hundred feet 1
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fiorFarkhin avenue. 1 suppose he uses Franklin avenue
axssadly; but not very fre jently. I could not say how
perhisland comes to Franklin  avenue, but my impression
sthetit comes all the way, in alarge land holder. 1 know
JorS Conklin; in 1869 and 1870, he resided in Brook
[aeg between Franklin avenue and River road, about
[egtarnire hundred feet, very likely a thousand feet from
IRaltnaverne. 1 should say his land came to about that
mldae from Franklin avenue. He usually goes to the
mitie Bide station. 'There is a station on the Erie, over
freRssac river, called the Bridge Station ; he going from
Hsgdae to that station he would probably take the River
[Pad! Franklin avenue also goes to the same station. I
tmeowrs about twelve acres of land. 1 know John .
JRedte; in 188 and 1870, he resided on Brook avenue,
vetd Franklin avenue ; 1 should judge about two thou-
Pdfeet vest. I do not know that he owns any land there
FH thaeis alarge piece of land there known as Feas- ,
fdad I do not know whether he has the title or his
IR * oontains about twenty-five acres. 1 don’t think this 20
I  comeswathin two thousand feet thousand feet of Frank-
Pmene Feaster has been in possession of it for a good
ay yeas 'There isbut one Cornelius A Van Houten,

%e Jdn S Conklin and but one John J. Feaster in
i, thet T know of.

Brg cross-examined, witness says:

f Ithinkjjy n _it.

°finti ' OmUm owns the property I have spoken
1gQ”  uamel I have heard him describe the purchas-
as, %’y&% ;eand dimeall it his land, and there never

IjOnot, 111 any one’s mind, but that it was his land.

FeastQOW * °W ~ eas”er ProPerty stands; whether
Wns & or his wife. 1 am personally acquainted
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with the three men named. 1 think they are fair and

honorable men.
W. W. Stewart.

Subscribed and sworn at Jersey
City this seventh day of Au-

gust, a. d., 1873, before me,

William P. Douglass,
Master in Chancery. 1

The counsel for the plaintiff in certiorari here declared

his case closed.
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Passaic, which are marked as Exhibit D. 1, on the part g
the defendant.

(Objected to by counsel for prosecutors.)

Thomas Newell, a witness produced on the part of

prosecutors being duly sworn, says:

In 1869 I was the Clerk of thr Village of Passaic; mi
term of office began in April or May of that H H
first clerk; I-put. up notices for the improvement of Frani
avenue; they were put up after the committee o n * .j |
assessessments had reported favorably on the impr 1

and after the preliminary deposit had R&n 1

the treasurer at least ten days before the or i
presented.

Q. "What was the contents of the notice ?

(Objected to on the ground that the Iotle<! ''Sel | (
best evidence of its contents. ' Answer to the 1 «* f
waived.)

A. 1 kept no copy of the notice except
was posted in the post office, and that was bu ?
there lately; it was a printed form of notice, and

the substance of the notice.

Being shown a paper witness says:

That is a copy of the printed part of the notice
Paper offered in evidence and marked as Exhibit J

the part of defendant. A

I do not know where I could get aDJ “ P*rigtoal no*
that was posted; I cannot get any o

that were posted.

Q. What was written in the printe no
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(gected to, as the loss or absence of the original notice is
It sufidently or legally accounted for.

A Tothe best of my recollection it was in relation to the
paovenert of the Franklin Road, giving notice that ap-
lictian had been made to open and regulate it ; the exact
imege I could not give. I put the notices up myself,
ley were put up along the line of the improvement as near
I[xaﬁ(zﬁe; there were five notices put up. It was my
jreness as Village Clerk either to post these notices myself
Hsethat they were posted. 10
jQ As Village Clerk at that time in the case of an applica-

tar grading a street or otherwise improving it, how

aynotices was it your custom to post ?
((ected to as irrelevant and immaterial.)

I A DoI understand you to mean by that the whole im-
provenrent ?

IQ Yes.

I A There are three sets of notices,

I Q What is the first notice that you were accustomed to 2fi
lost?

I A That application has been made to the Board of
punch for a certain street improvement ; I would post that
phee after I had evidence that the preliminary deposit had
pennude with the treasurer and ten days before the ordi-
puce for such improvement is presented to the council.

Q What is the character of the second notice ?

A The second notice is to give notice that the prelimi-
myrefort and map of the commissioners has been filed
wviththe Clerk. . 30

Q At what time would you give that notice ?

\ “thin ten days after the filing of such report and
nap

Q In what manner would you give the notice ?

A

% Pointed notices, by posting them up on or near the
the proposed improvement in five places ?
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Q. What is the character of the third notice you werd
accustomed to give ?

A The third notice was given after the filing of the final!
report, the assessment list and map of the Commissioners!
giving notice that that has been done and,that the Board!
of Council will meet on a certain day to consider objections;
I think that is all, ,

Q. In what manner was that notice given ?

A. It was posted up the same as the others.

1Q Q. Did you post these three different notices in the csJ
of Franklin street in accordance with the custom you bavj
spoken of ?

A T did

Q. Did you give any notice of the filing of the pielimij

nary report of the commissioners ?

A. Yes, sir.
Q. Within what time did you give such notice ?
A. Within ten days after the filing of the report.
Q. Did you preserve any copy of that notice ?
20 A. No.
Q. Is the original of these notices in your possession ? I
A. No, sir. I

’

Q. Do you know any place or any person, at w”* 1
from whom you can get any copy or the original
notices ?

A. T do not.
Q. Was the second notice printed or written ?

A. Filled in with pen and ink on a printed form

QA Being shown a paper and asked if that is a copy
o0
printed form, witness says,
A. Tt is.

Paper last shown to witness offered in 1

marked as Exhibit D. 3, on the part of the de en a

Q. What was written in the blank form9



29

I (Objected on the ground that the absence of the orignal
st legally or sufficiently accounted for.)

A Tothe best of my recollection it was giving notice that
thereport of the commissioners on Franklin road for pro-
posedimprovements on said street, had been filed with the
Milage Clerk

Q Where were those notices posted, and at how many

Haces?

A Onor near the line of Franklin avenue, and in five

Tdaces

i Q Were the places public and conspicuous or not ?

| A They were.
I Q bid you post any notice after the filing of the final
jrepat of the commissioners ?

ATdid

Q Did you retain a copy ?

A T did not.

Q Do you know where you can obtain a copy ?
A T do not.

Q Was any copy ever filed in your office as Village
Uak?

A No, sir.
Q Were the notices printed or written ?
Marked in with pen and ink .on a printed form.

ng shown a paper and being asked “Is that a copy of

tinted form?”’ witness says,
A-lltis

: A was written on it ?

j ted to on the same grounds that a similar previous

»onw as objected to.)

ticeth t6 knowle% e and recollection it gave
file A e “naA report of the commissioners had been
85 int ~ @'k anc* a’so gave twenty days notice to per-

6 > *at the Council would meet to receive and

10
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consider all objections that might be presented in writing,
why said assessment should not be laid and confirmed.

Q. Were those notices posted, on thick or thin paper ?

A. On this same kind of paper, this is one of the blank
forms (showing the last notice shown.)

Q. Were these notices posted in places where they verg
protected from the weather.

A. No, sir; they were posted on the line of the inywovej
ment wherever I could find a place to tack them up. I

Q. Were they posted within the width of the street, witli
in that part that must be graded ?

A. They were posted about on the line on a rail fence a

on a tree, whatever happened to be handy.

The last notice shown to witness is here offered m evj

dence and marked Exhibit D. 4, on the part of defen

Being cross-examined, witness says:

Q. Please state when your office of Village Clfflk »

menced, and when yon finally went out of that o ¢ 1

ceased to act in it ? ,d
A. I think it was either in April or May of 1 1
commenced, and I resigned the office on t > yillagl

1878; during all the period between those a es

Ak&k’VVere the proceeIdings of the Eggsident and Gﬁ'fntﬂ]!
men of the Village of Passaic, while you were *
Village, recorded in a book, and if so by w om

A. They were recorded m books, an ] > .

Q. Who else besides you made a rec

ceedings? tej as Ckl
A. Some of the Councilmen sometimes
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[ When a Councilman acted as Clerk pro tem, did lie
judlyrecord the proceedings in a book or books of the
[nidpdlity; or did he merely take memoranda on pieces
»eper which you or some body else entered in the book
sbodks subsequently ?

Qdeted to.) -

|A e wrote them in and signed his name as Clerk Pro
dsle wrote them in the book.

|QWhile you were Clerk how many books did the Village *q
«Passic have in which to record the proceedings of the
residat and Councilmen of the Village of Passaic.

[(Ojected to.) .. fi:

[A1 do not remember.

Please describe what sort of books they were, and why
aewvere nore than one used for that purpose ?

Odected to.)

They were regular blank books; these books, and of 20
[IS:Ve used quite a number of them.
I *Pease describe as fully as you can the length, width
I thidges of those blank books, and by asking for the
s I wish you to give us the best idea you cap. of

[PWheny quires of paper each contained.
(Oyjected to.)

I should think about 8 or 9 inches wide and twelve or
lueeninches long, and perhaps about half an inch thick ;

| 1M0*kuow how many quires of paper were contained in
f° ae these books.

Were all the proceedings of the President and Coun-

Ao Village of Passaic entered in one of those

Lj. =usively until it was full, and then their proceedings

L ~ 1m a new book, or were two or more books in use

Ing the

sanme period of time so that part of their pro-
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ceedings were entered in one book and another part of the

proceedings entered in another book ?
(Objected to.)

A, They were entered in one book until that was full
then started in a new one.

Q. When a commission appointed to make an &
ment in respect of a street improvement, made their repo
to the President and Councilmen of the Village of Passar
was the report of the commission recorded at length m tj
book of proceedings of the President and Councilmen

not ?

(Objected to.)

A. No, sir; they were not.

Q. What was done with the report in such case by
Clerk, if anything? 1

A. It was received and ordered on file as a genera

Q. The Clerk did not mark it filed without the order L
the Council then, if I understand you ? I

A. 1 would like to qualify the previous answer in J
respect, that if I understood the charter right, the _ I
port, maps, and assessment lists of the commissi
were handed to me direct and placed on file, an as a §
eral thing I turned them over to the Board of _om* ’ 1
they were generally read examined by the boar , J
they ordered them on file, but it was notl S !
as I had already filed themin accordance mth th p

of the charter.

Q. Do yon mean that when commissioners *gj | * 1
of an assessment for a street improvemen , ~ 50
was for the commissioners to hand their r I
and that yon filed it in yonr office of ( J
marked it as filed in your office before e i}

Councilmen or the Board of Council ordered
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A Yes, sir;tin accordance with ithe “nineteenth and
twertieth sections of the charter.

Q If the President and Councilmen of the Board of
pouncilafterwards refused to adopt and rejected thatre-
pat-what would become <of it then ; would it still remain
fiyour office on file,or;be taken away, and if taken away,
epor flkotodk it away, and what would be done with it after fits
Issaic bjetion?
nth (Objected to.)
en o 10

A That would depend upon the nature of the action of
ePreddent and Council; if they wished to refer it back
Pthe Commissioners it would be handed to them. I am
ipeaking now of the preliminary report and assessment;

th ady rejection I ever knew of, was the referring the re-

Rt back to the Commissioners if it was not right, if you
thiM I ejection; they reject a report in one sense when
dr g Felefei it back because they won’t accept it.

I <You were the Clerk on May 24, 1869, were you not ?
intfy I* Yes, sir. ‘20
str] IQInExhibitD, I, I perceive that the first extract is in
¥ eWa("s> May 24, 16’9, Councilman Herrick presented
rgd PP imof property owners on Franklin Road, which was
Lm [ @*an” referred to the Committee on Streets and As-

died ssmts” W IT

. ok WaS Potion entered or recorded in the
e the minutes of the proceedings of the Council ?
jfiiol

(Oyjected to.)

rep«
mid B Lpresume n°t if it isnot jn that abstract. 30
. tfie petition preserved, and if-so, where jisfit ?
o It Was anil T 2 . . PR
k H &S, a Presure it is, onjfile in the office of the
KH 27y Rity<Qak
it d . Cn

tell ] .
ato Etthor youte Eéwh%e names were signed to that pe-

Iswnr  ~°t them and if go tell all, .or as many of them
can recollect.
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(Objected to on the ground that the petition itself shxall
be produced.)

A. I don’t remember, with one exception ; I remenbej
that T. C. Stewart’s name was on it; I remember that frol
his peculiar signature ; I saw the petition at that time anl
I have seen it since, |

Q. Did you know the persons whose names were signel
to it ?

10 A. I could tell if I knew what the names were.

Q. Do you recollect whether any of the persons whoi
names were on that petition owned any land bounding ol
Franklin Road or Avenue ? f

A. It seems to me that Anthony Boynton’s name ar
wife’s name was on that petition, and if so the, onfl
property on that road. I |

Q. The entry in the minutes is that the pel 10 *
petition of property owners on the Franklin oa , * 1

want to know is whether this entry in that resp 1

20 or not?

A. I do not know, but I presume it is.

Q. You made the entry in the book, did you n

A. 1 believe I did. ?

Q. Was the entry you made true or not rue

A. T think it was true. nanes

Q. Were any of the persons w h o s e landb<dJ
to that petition not the owner or owne A d
ing on the Franklin Road, or in ot er w notf

tion hare to it the name of any person who

30 owner of land bounding on Franklin

A. I do not know. writ 0f certiemIl!
Q. That petition as returned A & AV
this case has to it the names of i- QOonklin> Anthoj
Houten, William S. Gutierrez, o n A~ ,Rosg *

Boynton, I. Paxmly, J- J' Jeremy oTthem ?
you know these persons and ere y
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IA I know some of themI don’t think I know Parmley ;
Tkowall the rest.

I Q Do youknow whether Parmley owned any land bound-
iganFranklin Eoad at that time ?

I (Qgected on the ground that his deed would be better
pidence)

I A I dor't know to a certainty, and yet I have every rea-
smto believe that he did. -*0

| Q Did J. J. Peaster own any land bounding on that ave-
neat that time ? -

I AT dort’t know.

Q Doyou know whether John S. Conklin owned any
kd bounded on that road at that time ?

A I don't know, sir.

Q Do you know whether C. A. Van Houten owned any

Jadbounding on that road at that time ?

A I don’t know, sir.

20
Q Do yon know any one in that region of country by the

imeof Cornelius H. Yan Houten ?

A N, sir.

Q Give us the names in full of the gentlemen who were
the Commissioners, and who made the assessment for grad-
es Franklin Avenue.

i -A I dont remember, but it seems to me that John dJ.
esster and Cornelius A. Yan Houten were two of them,
ht]I amnot certain of it; Probably JohnS. Conklin was
1 g({v them but I do not remember.
oyou know whether Anthony Boynton owned any
hounding on Franklin Avenue at that time ?
I know he lived there, but I do not know whether the

&

I “&”* Was in bis name or that of Caroline, his wife.

a, ®awve y°u not always understood that he did not own
°fland in the County of Passaic ?



" A. J/havfiialways understood it 30 be *the commontd
was that the property there was in his wife's;name.

'Being shown Exhibit D. 1.

Q Please look at the last leaf of that Exhibit headd
“ Assessment List for the grading of Franklin Avenue,’ ai
signed or purporting to be signed at the bottom by Gars
lius A. Van Houten, John J. Feaster and John S Conklid
and tell us whether or not that is a true copy of the ases
ment made by those Commissioners for the grading of
AD Road or Avenue ?
A. T presume itis ; I see the seal of the City of Passaid
attached to it and the City Clerk’s attestation.
Q When was that report and assessment made ?
A Tt 1s dated here October 6, 1869.
Q Was that report confirmed by the Board of Gourcil o1
tlie Village of Passaic ?
A. T presume from this that thisis the first or prelinaina
report and assessment of the Commissioner’s estinate of tri
-0 probable cost ; there was not any confirming about it—
was filed,
Q Did the Board of Council take any action withaegarl
to that .report ?

ment list of the commissioners.

list filed?
Q When was that report and assessment ste

if you can tell us.
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A Tcanct tell the exact day ; I suppose it was filed with
Non the day of the date of it. You can see the date on
foebedk of the report.

Q Why do you think it was filed on that day ?

ATthink so for the reason that I see that date on the
lakd it

I QDidyou yourself put up notices similar to Exhibit D.

D inrespect to this report, dated October 6, 1869, or did
pabodyelse do it ?

1A Idd 10

1Q Gnyou tell on what day in what month and what day -
lithe month you put them up ?

I I carmot tell you the exact date, but it must have been
PQtdo.

1QDd you mark on that report dated October 6, 1869,
thedite on which it was filed and sign your name to it as
M{? “. 1e o o o . ll " v

I -Tguessnot; if it is not endorsed on the report in that
Tnhihit. , %

20
1Q 'Ihgn there is no way of telling now when it was filed,

Ptee
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Q@ Wiiy do you think so ?

A. From the reason that thie original report was refarred
back to the commissioners for correction, and hence thad
was no need of my putting up any notices of that repat. I

Q, Then you gave no notice with regard to the aigrel!
report ?

A. No, sir.

Q When did you put up the notices with regard 1
the corrected report; in what month and on what day ay
that month ?

A. It must have been in October, and within ten dys
after the filing of that corrected report.

Q Why do yoti think it wits within ten days ?

A. Because that is the time specified in the dmte;|
Section 19.

Q At what places did you put up those notices? Peal
name or describe them.

A. One of them I put up on alarge tree which stood j

20 Franklin road. Another I put on a rail fence, ancthe !
I put up near the Passaic Bridge Bailroad station, and J
others were put there somewhere along the line of j
on a gate-post or something of that kind.

Q Did you ever make any affidavit as to when a j
you put those notices ?

A No, sir; I don’t think I ever did. A

Q Were you sworn at any time previous to this ay *
testify when and where you put up those notices

on A I don’t remember that I ever was. J
Q Was that notice published in any newspaper

o0, in what one, and when, and how long

A. T don’t think it ever was. eferred
. Q. Can you tell \.Nhethex.' the corrected rgpo, fhe Ol’]%)r}l
in these minutes differed in any resp i cuaj

report of the commissioners, and if so, w



39.

letias made, and if you cannot recollect.them, tell us
pere they are to be found if in writing ?

I A T dorit remember I cannot tell.

Q Canyou say whether or not there were any correc-
t s written or verbal ?

A JTam sure I cannot remember.

Q Did those commissioners make any report in respect
[ Franklin avenue after October 18th, 1869 ?

A 1 believe they did.

Q Was there any notice given in regard to that report ?

A Yes, sir.

Q What notice was given ?

A Notice that the report of the commississioners for
Jtinating the cost of the improvement on Franklin avenue
pd been filed with the clerk, and giving notice also that the
poad of Council would meet at the time stated therein to
lecdive and consider all objections in writing, why said

psessnent should not be confirmed by the Board of
Council

Q Who put up those notices ?
I Aldd

j QVWhen did you put them up ?
I ~Within the tine specified by the Charter. The time
| tspecified inthe Charter. I put them up soon after

L e*°r* Was filed, giving twenty days’ notice wbhen the
I card would meet, as above stated.

Q nwhat month did you put up those notices ?
I don’t remember.

Q Did you keep any copy ?

No, sir, not that I remember
j dyou make any memoranda of the time and place

hfat.t * * raade a private memorandum of the time

i ere 18 at memorandum ?

10

20

80
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A. It is destroyed long ago. It was a little memwandum
that I put in my pocket-book when I was making out M
bills of charges.

Q. Did you ever make an affidavit as to when and whdj
you put up these notices ?

A. No, sir; I don’t think I ever did.

Q. Prior to this day, did you ever testify under cathg
to when and where you put .up those notices last mentioned?

A. T don’t remember that I ever did.

Q. Was the last mentioned notice published in any revd
paper, and if so, in what one and when and for how lag|
A. T don’t remember that it ever was published in

newspaper.

Q. Please tell us as definitely as you can how many of thg
last mentioned notices you posted and the places at whid
you posted them ?

A. As near as I can remember, at about the same dae|

where I posted up the other notices.

Q. On your previous answer you spoke of a certain tree j
please tell us as nearly as you can where that tree was, thai
is, near whose land it was located and on what part of 11
road it was ?

A. As near as I can remember, it was on the right haul
side of the road going from Passaic Bridge station, an 1
the neighborhood of where Mr. Boynton lived.

Q. After the petition for granting Franklin road wasp |
sented, was there any notice given that the Board of j
cil proposed to take action with regard to the inprove *J

2Q of Franklin road, as prayed for in that petition , please J

what notice was given of that ?
A. Notice on blank form the same as Exhibit D

Q. Who filed up those blanks ?

A., I am pretty sure I did. A
Q. Did you put them up, and if so”-state when a

what month ?
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|A Tput themup and my impression is that I put them
Ipinduy or August, to the best of my recollection, at least
Indasbefore the ordinance was presented ; any way they
Jght have been up considerably longer than that ?

[Q° ~ ~at places did you but them up ; name them all ?

I -WHII don't remember all ; but they were at or near
|esane places where I put the other notices up.

1Q Did you keep any copy of the notice ? .

TA I think there was one posted in the Post Office at that
o anthe bulletin bc:ard of the Council. I did not #
Jepae 'y - ! ;
1Q Ws this last mentioned notice published in any news-
A, andif so, in what one and when and how often ?

TA T dont think it was published, sir.
j QPaoar to this day, did you ever make any affidavit, or
late under cath when and where you put up these last-
|entianed notices ?

*Ny, air; I don’t remember that I ever did.
Witress being shown Exhibit D 2

Ifh "W~ 1B WiSA°U wro”e,  the blank part
I rotice for the purpose of giving the notices we have
Nbeenta]kich about. as**

Al
Ths « near 85" rtoemker, it is worded something like

Ograde and make or regulate the Franklin road
F :Ehe gaﬂroad bridge to the end of the incorporated
R:as; d?; signed » Thomas Newell, Village Clerk.” The

t remembered exactly.

Bdr?ne examined in chief, witness says:
30
1"ore tht assessment Hst and the report go together
Yes sr
bstttoe 1 U °r A You not, endorse on the assessment
I d%evv}m it was filed?
L1dd gy date it was filed with
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Q What was that date ?

A. October 6th, 1869.

Q Do yon remember anything about this report in Ee
hibit D 1 ever being corrected ?

A. T do not.

Q At the foot of the report I find the following : “Tta
figures 16,080 written over erasure in original and do
figure 3 changed to 2 m original in the amount $50R(
Look at that note and the report and see if you canxt
remember whether that was the correction made by tha
commissioners or not ?

A. T don’t remember, sir.

Q. Did the commissioners take away the last mentionea

report to amend it ?
A. T think they did.
Q Did you make any record of the time when thg
brought it back?
A. When it was received and filed by the Council theting
was entered on the minutes.
2q Q What time was that ? -11
A. T see from the abstract from the minutes Extibit |
that it was October 18th, 1869.
Q Do you know whether the notice of the filing
last mentioned report was made withih ten days a e
filing of the original, or within ten days after the
the corrected report ? ]
A. Tt must have been within ten days after the

the corrected report.
Q What makes you think so ?
30 A For the simple reason that the original rep

presented was referred back to the commission J

—

rection; therefore, it was not necessary to pos

1t then stood. . @
@ Did you make any memorandum m

time or about the time these different notices

8:

posted ?



AT thnk I made a minute in the margin as a hint to
Iyedf ot to forget to post them.

1Q Inthe minutes I see “ Notice No. 1 posted” in brack-
f& vesthat a memorandum made by you ?

AYes

1Q Wt is meant by that memorandum “ Notice No. 17’
|A Thet mreans that I posted notices on blank forms same
IBhbtD 2

|Q What do you mean by “ Notice No, 2” in the mem-
pndum “ Notices No. 2 posted 7’

IA The sane fact in regard to notices in blank forms the
ime as Exubit D 3

1Q Inthe memorandum “ Posted Notices No. 3,” what
fdieis meant, ?

I +The sane fact in regard to notices, on blank form the
messExhibit D 4. %

IQ Ws the tine appointed in Notice No. 3 one of their
Biedmeetings ?
I -Ithinkitwas; I am quite sure of it ?
I What was your custom as to the day on which the
T urtil would meet to hear objections ?
I ~west® give the date of a regular meeting of the

I% Intl})eyear 1809, was there any newspaper published

I  ymenory dont go back quite as far as that.
I Q Last question repeated ?

I ’ I “"on”ILink there was.

I Bngre-cross-examined witness says:

fetd 1 commissioners took away the original
pportcorr A ° " er 1869; when they returned the
perthe h ' WGe corrections made on the same
iWnwu * “ken away, or had an entirely new report

A Ilbouton other paper?
I 11 *n’tkoow

1Q

20
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Q Canyon give us any idea of the corrections the
made, and if so, give us the best and fullest idea you cai]
A. T don’t know what the corrections, if any, were.

Thomas Newell, i

Sworn and subscribed at Jersey
City, this 5th day of Septem-
ber, a. d., 1873, before me.

William P. Dougla ss,

Master in Chancery of NewJarsgy.
10

On September 30th, 1873, the complainant’s counsel pg
duced and offered in evidence a copy of a deed madebj
Elizabeth R. Gutienez, and William S Ghitienez, her hiJ
band to the Morris & Essex Railroad Company, dated Qtg
her 21st, 1869 ; acknowledged October 2lst, 1839, andrej

0 corded on the same day in Book T. 3 of Deeds for P
County on pages 254, &c. and which is offered pursuant ta
arrangement between counsel made on the last day elf
dence was taken, and marked as Exhibit P 2 on par j

the prosecutors.
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NEW JERSEY SUPREME COURT.

June Teem, 1874,

10
The State,
p EDel>Lack, and West. R. R.
Company.
On Certiorari.
Us.
The Vil la ge oe Passaic.
20
kd Spt FBbruary Term, 1874, before Bedle, Dal rymple,
H “cudder, Justices.
Bedie, J.
teurosp + * Ae’ore us an assessment against
R euters, for grading Franklin Ayenue
the Villapp ¢ j * SWere un<’er an Act to Incorporate
'/ ageof passaicc. (Laws 1869, p. 317.) 30

Lie error of tVil
idrict conformit 8 aSSeSSmen” *s> that it was imposed in

b Section, ,;ma" W &r “ the Pnodple oi it is concerned,
1 19 and 20 of that Act.

Section 19
t*inissioa  °*J|1 for a preliminary assessment by three
who shall estimate the whole cost of the



Jr)

20
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improvement, and assess it upon the lands fronting on the!
improvement in proportion to the benefit to be received bjj

each lot or parcel of land.

After that if there are no remonstrances to defeat the!

improvement, it is made.

And then by section 20, all the expense and costs incu®
red are finally assessed by the three commissioners upont 9
same lands, in proportion to the benefits received, as es®

mated by the three commissioners.

The Act requires the lands fronting on the improveme»
to bear the whole burthen of the cost, and the mode of 9
distribution merely, is according to the benefits, but u9

limited by the actual benefits.

Since the ease of the State (Agens) ns. The City of Nej
ark, decided in the Court of Errors, an assessment for f1
improvement of this character cannot be sustained w m
made according to a statute fixing a standaid othe ]
than the actual benefits, and limited only by political 9
torial divisions, if the Legislature choose to make any 9

limitation.

The rule heretofore prevailing in this Court th jj
improvements are presumed to benefit land equ ]
burthen imposed by the Legislature, until th

appears, can now no longer* since that decision, j

tained.
fi 502, langua
In the Chatham (Yl[r/afl]gage case, 6 %%8%11, 9 31
similar to this in question was construed so as

to the actual benefits.

But in the drainage Act the territory that o g 1

. i Tiv the aorxmmm
tribute to the expense was to be selec e

sioners.
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a deprivation of his rights and which I think ought not to by
and could not be sustained.

But by fair construction Section 84 does not reach t

far.

The ordinance should not be disturbed for any of
reasons urged in the argument, the work having been cou
pleted when the writ was allowed, but the assessment pg

ceedings should all be set aside as to the prosecutors.
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