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regaid to well settled constitutional principles. 
Loosevelt v. Godard, 52 Barb. 533. 
drainage Case, 6 Yroom 502. 
reTlch ^ Kirkland, 1 Paige 117.

be es8ments for lon.n.l ™proTements could not legally

|he act of 1869, section 20 ,1  
dlegal.

he Supreme Court held, that the mode prescribed by 
e of 1869, section 20, for making-the assessment, was
legal.

this there was error.

I.

is to be presumed that tlx 
d Que regard HHj

e act was not passed without
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The case of A gens v. The City of Newark, Am. Law Beg., 
1874, did not introduce a new rule on the subject, but 

declared what, according to the decisions of this state, was 
the true rule.

Viewed in the light of this principle, viz., that assess-
ments must not exceed benefits, the words of the act 
“  in proportion to benefits”  indicate an intention on part of 
the legislature that the assessments shall be measured by 
the benefits.

II

The construction adopted by the Supreme Court would 
lead to a result indicating an intention on the part of the 
legislature to make an unreasonable discrimination among 
property owners.

The direction that the assessments shall be “  in proportion 
to benefits,”  requires that some benefit must be received by 
the land assessed hence.

Land/so located as to be neither damaged nor .benefited, 
would escape assessment altogether; whereas, land benefited 
in a very slight degree might be assessed without limit.

A  construction leading to this result should not be 
adopted.

III.

The construction that makes the words in question con 
tain an implied limitation, that the assessment must no 
exceed the benefits, is supported by the decisions in t is 
and other states, upon similar language. Canal Ban v6. 
Mayor of Albany, 9 Wend. 250 ; Matter of Fourth ave.,
3 lb. 452.
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The charter of the city of Newark, Laws of 1857, page 
166, directs that the cost of opening a street shall be assess-
ed upon the lands benefited thereby, in proportion to the 
advantage each shall be deemed to acquire. There is no 
limitation in terms to the amount of .actual benefits.

The validity of this provision of the Newark charter has 
never been questioned in our courts.

On the other hand, in the Agens case, the case of the 
State vs. Newark, 3 Dutcher 190, upholding an assess-
ment made under that provision of the Newark charter, 
was referred to with approbation.

In Graham vs. Paterson, Feb. T., 1875, the act under 
review requires the assessment to be upon the land front- 
mgupon the improvement in proportion to benefit— pre-
cisely the same provision as the one now under review.

The court held that the words contained an implied limi-
tation to the actual benefits.

In the Drainage case, 6 Yroom 501, words similar to 
those in question were construed to imply a limitation to 
the amount of benefits.

In the opinion in the present case, p. 46, the court refers 
to the last cited case, and attempts to distinguish it from 
the present one.

The only difference in the two cases, is as to the extent 
0 territory to be assessed. This difference suggests to 
ai reason why the same implication as to the amount 
iat might be assessed should not arise in both cases.

The implication does not arise out o f the words assigning 
l}6 T f 0*7' on  ̂ the words, “ in proportion to 
503- « ^ ie courk say8) In the Drainage case, 6 Yroom 
j. ‘ The words, ‘ in proportion to the benefit derived 
H  sâ > drainage,’ may naturally be construed to mean 
be J301̂ 10118 the expense as will be according to the 
port’  ̂ rece v̂ed—making the benefit the measure of the 
benefit ” °  ^  assessed j an (I  the amount not to exceed such
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un
The fact that cases may arise where the aggregate of 

benefits ®n the assessment district will be less than the 
cost o f the improvement, does not affect the validity of the 
act. j

In those cases the act would be inoperative. Canal Bank 
vs. Albany, 9 Wend. 244. i j

|nj
Such cases would occur the same, if the limitation to 

benefits was expressed in terms in the act.

Y .

Where an act permits of two constructions, that one 
should be adopted which would be in favor of the law. 
French vs. Kirkland, 1 Paige 117 ; Talbot vs. Hudson, 
16 Gray 422 ; 6 Yroom 501. O -G j i/a x ) 7

THOM AS M. MOORE, 
Counsel fo r  P laintiffs in Error.
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. d jm trt 'f l f  E r r o r s  a n i l  ^ p c a l s .

The State of New Jersey to the 
Justices of our Supreme Court. 20

meti Because in the record and proceedings and 
[ ^ v*ug o f judgment at the term of June, eigh- 

111 red and seventy-four, in a certain plaint which 
nr said Court b e fo r e  you, between The State, The 

F e> Lackawanna and Western Rail Road Company, 
f  °rs’ an̂  The President and Councilmen of the 
feet a ° >̂assaac’ defendants, in a certain Certiorari, 

Hugh M. Herrick, Collector of Taxes of the 
I , °̂  Passaic- in  the County of Passaic,” manifest gQ 

hef̂ 1 ^ erveneĉ  to the grat damage of the 
e are •  ̂ ^  ^ertl°rarL as by their complaint

ormed, and we being willing that the error,
be, should in due manner be corrected 

speedy justice done to the parties aforesaid in 
command you that if judgment be there-

r  fall and
“Half, do



upon given, then you send to us distinctly and openly] 
under your seal the records and proceedings aforesaid, with 
all things touching the same, together with this writ, so that] 
we may have the same before our Court of Errors and Ap-I 
peals, in the last resort in all causes, at Trenton, on the! 
third Tuesday of November instant, that the record and! 
proceedings being inspected we may further cause to bej 
done thereupon for correcting that error, what of right and] 
according to law ought to be done.

Witness His Honor THEODOKE EXJNYOnI 
Chancellor of our State, at Trenton, the 
sixth day of November, a . d ., eighteen] 
hundred and seventy four.

H e nb y C. Kel sey,
Clerk.

T hom as  M . M oo ke ,

• Attorney.
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The answer of the Justices of the Supreme Court within 
jnentioned:

The records and proceedings in the within writ mentioned 
p fully as the same remain in our said Court before us, We 
¡ertify,'and send to the Court of Errors and Appeals, as 
¡within we are commanded in a schedule to this writ.

M. BEASLEY,
Ch. Jus.B s.]
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NEW JERSEY SUPREME COURT.

10

“  The  St at e ,

Th e  De l awar e , L ac e awanna and 
W e st e r n  Rail  Ro ad Co mpany. 

vs.
On Certiorari.

The  P r e side nt  and Co mmo n 1 
Co unc il  o p t h e  T il l ag e  o f  |
Passaic . J

This case having been argued at the last term  of this Coura 
by the Counsel of the said parties respectively, and thi 
Court having taken until this term to consider thereof, ana 
now being of opinion that the assessment complained o i| 
erroneous and illegal. It is ordered that said assessment, as 
against the prosecutor, and its land, be, and the same 

2 0  reversed, set aside, over-ruled, and for n oth in g  holden, an^ 
that final judgment be entered accordingly.

Entered June 4th, 1874.
On motion of

Jac o b Yanat t a,
Att’y, &c-”



W JERSEY COURT OF ERRORS AND APPEALS.

pE President  and Co unc il me n  

of the Vil l age or Passaic ,

Plaintiffs in Error.

vs.

pE State, The De l awar e , L ac k-
awanna and W est er n Rail r o ad  
Company, Prosecutors.

Defendants in Error.

In Error.
On Certiorari, to remove 

assessment.

Assignment o f Errrors.

10

day ofAfterwards, to wit: on the

[e p ' 6* ^ een hundred and seventy-four, come the said 
esident and Counoilmen of the Village of PasSaic,

I th 1 1  ̂ omas Moore, their attorney, and say that
f  . ecor<̂ ’ and proceedings aforesaid there is manifest 20 
h  m M  to wit:

6 ^uPreme Court did order and adjudge Pat tire H i  H  . J 6
L ^ assessment so removed to said Court
Poceed' °t Certiorari, and in said
Poceed' ^  H  °̂r^ 5 should be set aside as to the said
L  ^ Ŵ en’ the law of the land the said assess-
[hlntiff • ^  ^aVG ^een things affirmed, and the said
L  ^ 6rror PraV that the judgement aforesaid for the
peeed- an<̂  0̂r °ther errors in the said record and
l°ldexi J 5 mâ  reverse<̂  aud annulled and altogether 30

ught, and that they be restored to all things
hoita 1 - . j ir H H lost by occasion of the said judgement.

Tho mas M. Mo o r e , 
Att’y for Plaintiffs in Error.
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NEW JERSEY COURT OF ERRORS AND APPEALS!

T h e  P res iden t  and Councilmen  \ 
of  t h e  V il l a g e  o e  P as saic , J

vs‘ l  Joinder in Error.

10 T h e  St at e , T h e  D e l aw a r e , L ack - l
AWANNA AND WESTERN RAILROAD 1

Compan y , Prosecutors. J

And hereupou, afterwards, to wit: on the 
of January, 1875, before the Court of Errors and Appeal 
in the last resort in all causes, come The Delaware, L 
wanna, and Western Rail Road Company, the Proseĉ  ° J  
below, by Jacob Vanatta their attorney, and say tha ej  
is no error in the record and proceedings aforesaid, 1 

20 the giving of the judgment aforesaid, and they pray 1 
the said The Court of Errors and Appeals may Procee' 1 
examine as well the record and proceedings aforesai’  “ . J  
matters aforesaid above assigned for error, an ^ J 
judgment aforesaid, in form aforesaid given may 
things affirmed.

J a c o b  V a n a t t a ,

Att’y of L>f’tsl
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NEW JERSEY SUPREME COURT.

T h e  S t a t e ,

| E Del awaee , L ac ka w an na  and 

I Western Rai l  R o ad  Com pan y .

Prosecutors.

vs.

f u® ^  Herr ick, Collector of 
Taxes of the Village of Pas- 
SaiC; in tlle County of Passaic.

Writ o f Certiorari.

10

20

Jersey, SS:

The State' of New Jersey to Hugh 
c NL Herrick, collector of taxes of the
[L. S. I T7.n

Village of Passaic, in the County of 
Passaic.

I Greetinq: •
Certified of 5 Dem̂  W1” mg for certain reasons to be 
If ^ Procee dings touching a certain assessment
Railroad 0 IÛ  Delaware, Lackawanna and "Western 
L  mPany, on lot No. 16 on Eranklin avenue, for
Light cents ^Un(̂ re<T and forty-two dollars and thirty-

r some other sum, by the said Village of Pas-
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saic for grading and work done on Franklin avenue, in thej 
said Village of Passaic, which said assessment was confirmed 
on the twentieth day of February, eighteen hundred and 
seventy-one, as is said, do command you that the assess-j 
ment aforesaid as fully and entirely with all things touching 
and concerning the same as they may remain before you, by 

whatever name the same may be. called, or however or nl 
whatever name the said assessment may have been made ta 
our Supreme Court, to be held at Trenton, on the firsj 
Tuesday in June next, you certify, and send, together wit! 
this writ under your hand and seal, that we may furthej 
cause to be done therein what of right and according to till 
laws and constitutions of this State ought to be done.

Witness, MERCER BEASLEY, Esquire, Chiej 
Justice of our Supreme Court at Trenton! 

aforesaid, the nineteenth day o f Mayj 

eighteen hundred and seven ty -on e.

C h a r l e s  S. Smit h , 
Clerk.

20 V a n a t t a  &  D e  M o t t ,

Attorneys.

The President and Councilmen of the Village of 
do herewith send to the Supreme Court of the State o I 
Jersey, the proceedings of the Board of Counci 1

30 the assessment against the Delaware, Lackawanna J  
tern Railroad Company for the grading and wo J

Franklin road or avenue, in said Village, with  ̂ II
the commissioners of assessment there on, an 1

ment map of said grading, and all things to 0g}J
cerning the same, as fully as the same rem are]
of the clerk of the Village of Passaic, as wi S
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ommanded: the same being certified by said clerk and hereto 
,biexed.

Benj . B. A yc rig g ,

Prest. pro tem.
f  SEAL. 1¡Attest, • A

Thomas Ne we l l ,

Village .Clerk.

10
COPY.— PETITION.

To the Honorable, the Common Council of the Village of 
Passaic:

I un̂ ersigned respectfully ask your honorable body 
| order in their behalf the grading and making of the 
franklin road from the railroad bridge to the end of your 
fcorporated limits.

Passaic, New Jersey, May 13, 1869.

(Signed) T. C. St e wa r t , . 20

C. A. V a n  H outen ,

W il l ia m S. G u t ie n es ,

Jo h n  S. Co n k l in ,

A nt ho n y  B oynton ,

I. Par mle y ,

J. J. F e a s t e r ,

W . W. R o se .

resented to Board of Council and ref’d May 24, 1869.

30

COPY.

nee concerning the Franklin road, 

g ^oard °f Council of the Village of Pas-
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Whereas, a petition has been presented to this council 
from owners of property on the Franklin road to have i 
road graded, &c., to the southerly line of the incorporate! 
limits, and ten days’ notice of .said application having bee« 
given—

„ The Council of the Village of Passaic do ordain aj 
follows:

Section 1st. That the Franklin Road be regulated an! 
graded from where it commenced near the Erie Railway « 
the southerly line of incorporated limits, * and the grade 9 
established be marked at proper distances by permanenj 
grade monuments of suitable stone.

Section 2nd. That for the purpose of carrying into effel 
this ordinance, John J. Feaster, Cornelius A. Van Hout J 
and John S. Conklin are hereby appointed commissioners* 

make the estimated cost and assess the same on the 
fronting on said road.

(Signed)
Ch arl e s  J. K enwor t hy,

Preside^

T homa s  N e w e l l ,
Village Clerk.

30

COPY.

Report of Commissioners on Franklin Avenue.

Passaic, January 9th, 18ft

To the Honorable Board of Council of the Vill g 

Passaic: j
We the undersigned commissioners of ass®ŝ  ^  ^  

pointed by your honorable body m the ma JL repo(
provement of Franklin avenue, in the sai ]

as follows:
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We find the tota l cost of the said improvement to be the 

jun of eight th ou san d , three hundred and ninety-three 
69-100 dollars, t o -w it :

lontractors’s accou n t . . . . . . . ......... . .  . . . ; . . . . . . . . . . . $ 7 1 7 4  4 0
lurveyor’s a c c o u n t _____ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _  5 0 1  0 9
Commissioners’ f e e s . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2 7  00
Berk's fees.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . :........ . . . . . . . . .  7  10

. . . . . . . . . . . . . . . . . . .      1 2  5 0
ionnments. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  11 0 0
fterest on certifica tes_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _    4 7 5  9 6  1 0

icting  . . . . . . . . . . . . . . . . . . . . . . . . H i . . . . . . . . . . . . . . . . . . . . . . . . .  4 6 4  1 4

8,393 19

I îch saiJ cost we have assessed upon the lands fronting 
|n the said improvement in proportion to the benefit 
Received by each lot or parcel thereof, and do hereby report 

'118,11168 of the several owners of the several lots or par-
ies fronting on the line of the said improvement as far as 
|rac icable, with the amount assessed to each as shown by
fe schedule hereto annexed. 20

e herewith send a map and list of said improvements 
°̂ ing the number of each lot or parcel, the. name of the 

| ners and the amount assessed to each lot or parcel.

Commissioners—C o e n e l i u s  A .  V a n  H o u t e n ,,

J o h n  S, C o n k l i n ,

J o h n  J .  F e a s t e e .

30
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10

20

SCHEDULE
Assessment List for Grading and Regulating Franklinj 

Avenue :

Lots. Owners’ Names.

I
No. 1 ] 

Feet j- 
Front. !

1 Mrs. W e s te rv e lt----- 237-5!
2 W . W. R o s e ............... 85-51
3 Mrs. Westervelt . . . 150 !
4 B. B. Marshman----- 100 1
5 Mr. Scudder............... 50 #
6 Mrs. W estervelt......... 421-5!
'7 Benj. M erriam........... 108 j;
8 Elenry K i p ................. 712-2|
9 Estate of C. (Jr. Van

R ip e r ...........M  H  • 743 |
10 Mrs. Palm er. ............. 273-6!
11 Mrs. B oyn ton ............. 776 !
12 W. J. W isnell............. 280 g
13 T. B. Stewart . . . . . . 386 j
14 Isaac Parmly ........... 382-5;
15 Silas C Hay ............... 382-5;
16 Delaware and Lacka-

386 Iwanna R. R. C o ...
17 Mrs. B oyn ton ............. 1060-6]
18 Estate o f C. Cr. Van

1013 !R iper .......................
19 William J. Gutienes. 259 i
90 T O Stew art ............. 72 i
21 Culbert......................... 80
22 T. O. Stew art............. 252-5
23 B. M erriam" ............... 100
24 Mrs. Westervelt ----- 34
25 Richard Andrews----- 200
26 Heirs of Froeleigh . 893

9438-4

Assess-
m e n t.

C ollect-
ing.

206 531 
74 35! 

130 44I  
86 961 
43 48! 

366 24! 
93 921 

619 W \

646 I2I 
239 931 
674 811 
243 48! 
335 67| 
332 44j 
332 44]

335 67] 
922 30]

880 91! 
225 23! 

62 61] 
69 561 

219 32! 
86 96; 
29 57! 

173 92! 
776 56i

8209 05]

12 92 
4 76

13 50 
4 87 
6 71 
6 65 
6 65

6 71 
18 44

17 62 
4 50 
1 25 
1 40 
4 39 
1 74 

59 
3 48 

15 53

164 14]

Total.!

210 69 
75 84 

133 0|
88 n
44 33 

373 81 
95 89 

63172

659 04 
242 69 
688 31 
248 33 
242 38

342 m 
940 7|

898 9 
229 7§ 
63 9 
701 

223 7l 
881 
301 

177 4f

C o e n k u ü s  H. V*» Horn*». 
J o h n  L. C o n k l i n ,

J o h n  J. F e a s t e r .

Above report received and filed Jan. 9, 1871-

Assessment laid and confirmed by the Board of 

of the Village of Passaic, February 20th,
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I do hereby certify  that the aboye petition or ordinance 
Iport and assessm ent lis t  o f  the commissioners all concern-

In witness whereof, I have hereunto set my 
hand this fifth day of June, A. D., 1871.

T hom as  N e we l l ,

Village Clerk.

10

I (Assessment Map for grading Franklin Avenue from the 
lewark Road south-westerly to the village limits.)
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NEW JERSEY SUPREME COURT

10
T h e  St a t e ,

T h e  D el aw ar e , L ack aw ann a  and 

W ester n  R a il  R o ad  Compan y .

Prosecutors.
vs.

T h e  P re sident  and Cou n ci l - 
men  o e  t he  T il l a g e  o e  
P ass aic .

On Certiorari, in matter oA 
Assessment fo r  the grading I 
and regulating o f FrankM| 

avenue.

And the said prosecutors, by Jacob Yanatta, their at 
torney, come, and to the Court here assign reasons why t 
said assessment should be reversed, set aside and for no j 
ing holden, as follows, namely :

1. Because the Board of Council of the sa id  vi S ‘l  

Passaic did not advertise, according to law, the apphc 1  

of the applicants named in the return to th e  w iit  o 1  

grading and making of Franklin road, oth erw ise  j 

Franklin Avenue.

2. Because the said Board of Council did not gi
nor advertise, according to law, its purpose or  ̂ 1
pass the ordinance set out in said return, e n tit le  

dinance Concerning the Franklin Road. ^

3. Because the said prosecutors had no suffici J
sa id  ordiD»*' |

notice of the intent or purpose to pass in



1 5

4. Because the commissioners appointed in and by said 
Irdinance were not discrete, impartial and disinterested 
feeholders and residents in said village.

j 5. Because the said three commissioners were applicants 
Ind every one of them was an applicant in writing to the 
lommon Council of the village of Passaic “ to order on their 
I behalf the grading and making of the Franklin road, from 
| the railroad bridge to the end of the incorporated limits ” 
pd, therefore, were neither impartial or disinterested in 
|he premises.

6. Because the said commissioners, named in said ordi- 
Mance, before they entered upon the performance of the 
pties assigned to them by said ordinance, or at any other 
Eme, were not sworn, or affirmed, to examine the whole
Ntter impartially and to the best of their judgment, skill 
jand ability.

7- Because the said commissioners named in said ordi- 
f  _Ce ^  n°b £PYe t-o the said prosecutors any manner of g 
P ice of their meeting or meetings for the purpose of con- 
I nn̂  0 an<̂ makiiig the said assessment against the said 
| ecâors> and gave the said prosecutors no opportunity
I ear an(d before the said commissioners in respect 

Making the said assessment.

* f ̂ CaUSe Sâ  prosecutors had no notice of the mak- 
L 6 Sâ  rê °r̂  sab(b commissioners nor of any
L ga>, ^aCe ŵ en or where they could be heard before 
L C°Un 2 *n °PP08ition to, against, or for the connec- 

ntire rejection of said report.
g Beca

[tors i USe  ̂ 6 Sâ  assessments as against the prosecu-
Lt neous because the lot of ground for and in res-
L  1 Said assessment was made, belonged to and Iwiien sqi/i „„
IV the 1VI • ssessinenb was made, and still is, owned 

18 Essex Railroad Company, and was not and

10
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. is not owned by the said prosecutors, except as lessees of the; 
Morris & Essex Bailroad Company.

10. Because the said grading and regulation of Franklin 
road, otherwise called Franklin avenue, conferred no benel 
fit whatsoever upon the lot of land in respect of and foi 
which said assessment was made, and said lot has not rej 
ceived, and will not receive, any benefit whatsoever from on 
by reason of said grading and regulation.

11. Because, if any benefit whatever, has been received! 
by said lot from said grading, the amount thereof is not anil 
was not so much as the amount assessed to and in respecj 
of said lot.

12. Because said lot is, and at the time of the saij 

assessment was owned by the Morris & Essex Eailroal 

Company, which company is by law subjected to a tax | 
one-half of one per cent on the cost of its roads, and whicl 
tax of one-half per cent is by law in hen and satisfaction 

of all other taxation, or imposition whatsoever by or unda
2Q the authority of this State, or any law thereof; and therfi 

fore, said lot is exempt from and not subject to the sail 
assessment, or any part thereof.

13. Because said assessment is contrary to law and is i| 
divers other respects illegal and erroneous.

J a c o b  V a n a t t a , 

Attorney of Prosecutors.

30
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NEW JERSEY SU PR EM E COURT.

p E St ate, The Del awar e , L ac k-

awanna and W est er n Rail r o ad  

Company, Prosecutors. 
vs.

fraPnEsiram. and Co o t c hme n  

0F th e  V i l l a g e  o p  P a s s a i c ,

On Certiorari.

10

(before WUlilm P &C'5 ■ ■  ia th® ab°Ve GaUSe’
lew  n • °Û  ass’ ^taster in Chancery as Supreme(«■■■■1 ■11 
F Jacob M M  Biffl in the forenoon’ m the presence 
|°ne anr,0 • s<Pnre, °f counsel with prosecutor, no

appearing for the defendant in Certiorari.

►seciito,» i TA’ a Wtness Produced on the part of the 
f at°rs being duly sworn, says:

I J sent written n <-•
Hopper the S  ° tlCe ° f this examination to Mr. John 
fIloticeacopyat}l̂ lley °f the defendants, and also with the 

service writt °n C0J)̂  an acknowledgement
re(luested him to * accomPanie(J with a letter, in which I 

I jJ M f § Slgn the acknowledgement and return it to 
nd6d « a  M  I did enciose a postage

20

30
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stamp to pay the return postage. on the notice. The enj 
velope containing the letter, notice and copy addressed tel 
John Hopper, Esq., Paterson, New Jersey, I deposited 
personally, in the Post Office at Morristown. My recollect 
tion and belief as to the time of depositing the letter thus 
addressed, is that it was done on the afternoon of the firs» 
of January instant, about .two o’clock, in ample time t| 
have reached Mr. Hopper, if not on that evening, by earl™ 
in the morning of the second of January. I am quite sure!

Pq and indeed, certain beyond a doubt, that the letter was del 
posited not later than Thursday, January 2d, and earl™ 
enough to leave Morristown by the afternoon mail, which! 

leaves about 3:20 p.m. I shall have no doubt abouttha 

notice being sent on Wednesday, unless the production  on 
the papers should convince me that it was Thursday. Mjj 
communications with Paterson by mail long since satisfied 

me that letters sent from Morristown by the afternoon! 

mail reach Paterson the same evening, or very early the! 

next morning. I have no doubt Mr. Hopper received the 

2q letter more than four days prior to this day. He has non 
returned the copy of the notice, or in any manner acknow 

ledged the receipt of my letter or notice.
Jac o b Vanat t a.

Subscribed and sworn at Jersey 
City this seventh day of Janu-
ary, a . d ., 1873, before me,

W il l ia m P. D o ug l ass ,
Master in Chancery of New Jersey

^  W il l ia m U n r u h , a witness produced on the part of thj 

prosecutors, being duly sworn, says:

I reside in Newark, New Jersey. I am a civil engir 
in the employ of the Delaware, Lackawanna & Wes j  
Railroad Company. I have been in their employ for lU1 
years, on the Morris & Essex division, including the B 1
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In branch. I was engaged in the location of the Boon ton 
Iranch through the Village of Passaic, at the time of the 
Construction of that branch. I had charge of the land 
patters on that line.
11 am acquainted with the property of the Company in 
|ne village of Passaic, and have been ever since the line was 
located.

I I know a lot of land which they own on the westerly side 
F  Brouk aveuue and northerly side of Franklin avenue, 
loing the lot in the westerly corner of the intersection of 
■nose two avenues. The Company purchased that lot of 
Elizabeth Guteneze. I do not remember the date of the 
tieed. The whole lot contained three ten-hundredths acres, 
pe Boonton branch is located diagonally across that lot,
P°m the north-west corner to the south- east corner. The 
Ngular width of the branch is ninety-nine feet ; that is the 
pinimum width. The right of way each side of that lot is 
at least ninety-nine feet ; that is the width on the southerly 
jd 5 ant̂  it is one hundred and thirty-two feet at the north 
pod of the lot. Taking away the ninety-nine feet there will be ^  
|no frontage for the westerly part of that lot on Franklin 

enue’ mean that part of the lot lying west of the rail-
road. There is one track now laid across that lot ; the 
^ g  *s ône for two. The first track was laid with 

erence to laying a second one at an early day. I pre- 
 ̂ 6 other track will be laid during the ensuing season.
 ̂ onsiderable part of the Boonton branch has already a 

6 racb) and the laying of the second track was begun 
on as the first track was finished. The remainder of the 

e |S right of way was purchased with a view to
station there and, I presume, is still held for that 

purnosp • t  i ,’ now nothing to the contrary.
Tb

0n the lot lying east of the right of way contains
four 16 rUnn̂n̂  to the centres of the avenues, about thirty- 

hundredths of that is contained in the streets.
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The land east of the right of way is intended, I presume,] 
to be used for a passenger station. I should judge the] i 
amount of land there is not more than is needed; It dej L 
pends on the wants of the conimunity. Should the village] 
grow much it would be inadequate in a few years to the] I 
want of the people.

' |
The land west of the right of way is intended to be used

in connection with land on the east for depot purposes and |
other railroad purposes. Communication between that! I

10 part of lot and Franklin avenue would have to be had across ]
the railroad and through the easterly part of the lot. The |
Boonton branch crosses Franklin avenue on a bridge. The!
elevation of the bridge from the top surface of Franklin!

avenue to the top of the rails on the bridge is sixteen feed
I (Cand four inches; from the surface of the street to the under-1 [ 

side of the,bridge is about thirteen feet in the clear.

The grade of the street at the corner made by the inter-j L 
section of Brook avenue and Franklin avenue has not beenj L 

2Q altered materially since the railroad was located and con-1 
structed.

Westerly of that point and about one hundred feet from I I
the corner, an excavation commences on Franklin and conj K 
tinues westerly until at a point distant three hundred ami 
fifty feet from the corner of the lot; the cutting is abouil 
six feet; thence it diminishes and runs out to a grade at 4 
point about seven hundred and eighty feet westerly fnifll P 
the corner. I 11

Q. Prior to that excavation being made in Franklin avej I I 

nue, what was the difference of elevation between the smj 
face of Franklin avenue and the surface of the lot in <la1 
•tion easterly of the right of way of the railroad ? .

A. Franklin avenue ran on the surface of the ground J j  I 
you could drive from that avenue on the lot in question 
of where the railroad is, with a very slight, if any, rise
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10

Since the excavation has been made it has cut off com-
munication from the lot in question with Franklin avenue, 
pcept for the first hundred feet from the corner.

| Has the grading of Franklin avenue, done since May, 
»9, been of any benefit to the lot in question, looking to 

|se of the lot for railroad purposes ?

A. No, sir; it has been detrimental in respect to gaining 
iccess to Franklin avenue, diminishing that access requiring 
I heavier grade from Franklin avenue by any road that 
tight be constructed from Franklin avenue to the railroad. 
I should not suppose that the grading of Franklin avenue 

l increased the value of that part of lot which lies west of 
| railroad; it has increased its inaccessibility, that is it has 
.cut it off from all communication with Franklin avenue. 
T e minimum space for passing between the highway and 
f ̂ road f°r passage under the railroad is twelve feet. • The 
I road crosses the lot in question on an embankment of an 
Perage height of nine feet.

J Q Suppose the railroad was taken away from this lot en- 
1 1 an<̂ B  viewed without reference to any rail-
L ln that vicinity, would the alteration of the grade of 
I avenile along this lot increase its value.
I I should
ladaptii
jtervail
ition

not suppose so ; the additional expense of 
ng the lot to the altered grade would more than coun- 
any advantages which would result from the altera-

> you would either have to grade the surface of the lot 
from "

n̂e betwe
1̂9-ck from ITie avenue or else put up a retaining wall on the
IFrankli 76611 111 avemie and the lot. The grading of gQ 
tion m aVeUUe ̂ as ̂ een of 110 benefit to the lot in ques- 

| the C°n̂rary’ d think it has hurt it very much for
witnes *)°SeS °̂r if intended. Being shown a map, 
directio ^  wasmade under my supervision and

I avenue  ̂ tlle location of Brook avenue ; Franklin 
6 railroad and property adjacent correctly. The
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heavy brown coloring in Franklin avenue, represents tha 

distance on the avenue in which the cutting has been made J 

the depths of that cutting when it comes in connection with 

the railroad bridge, is about six feet.

The map above shown to witness is here offered in evl 

dence, and marked Exhibit P  1, on the part of the pros« 

cutors.
W i l l i a m  IJnr u h .

Sworn and subscribed at Jersey 

City, this 7th day of January, 

a . d ., 1873, before me.

W i l l i a m  P. D o u g l a s s ,

Master in Chancery.

The examination was continued on Thursday, August 7tfl 

1873, at ten o’clock in the forenoon, in the presence of aco| 

20 Yanatta, Esq., of counsel for the prosecutors, and T omaa
M. Moore, Esq., who appeared on the part of the de en anti

in Certiorari.

j j-ji 01

W i l l i a m  J. S t e w a r t , a witness produced on par 

prosecution, being duly sworn, says .

I  live in Passaic County, at a place called J
the Boonton branch, about three-quarter 
this junction of the railroad with Franklin ave 

village of Passaic, following the railroad. ^

I  am acquainted with most of the p eop  g 0uten ]

the village of Passaic. I  know Cornelius • ^  HouteJ 

in 1869 and 1870, he resided on the cornero t eaSterly 
------------9 HI iH  Mi about fifteen hu n dred  feet 1
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|from Franklin avenue. I suppose he uses Franklin avenue 
occasionally, but not very fre jently. I could not say how 
pear his land comes to Franklin avenue, but my impression 
is that it comes all the way, in a large land holder. I know 
JohnS. Conklin ; in 1869 and 1870, he resided in Brook 
[avenue, between Franklin avenue and River road, about 
[eight or nine hundred feet, very likely a thousand feet from 
IFranklin avenue. I should say his land came to about that 
■distance from Franklin avenue. He usually goes to the 
■Erie Bridge station. There is a station on the Erie, over 
[the Passaic river, called the Bridge Station ; he going from 
Pis place to that station he would probably take the River 
|r°ad! Franklin avenue also goes to the same station. I 
|ttrinkhe owns about twelve acres of land. I know John J. 
jFeaster; in 1869 and 1870, he resided on Brook avenue, 
vest of Franklin avenue ; I should judge about two thou- 
Pdfeet west. I do not know that he owns any land there 
F aH, there is a large piece of land there known as Feas- , 
•fsland. I do not know whether he has the title or his 

I k'  ̂contains about twenty-five acres. I don’t think this 20 
I comes within two thousand feet thousand feet of Frank- 
P ■avenue. Feaster has been in possession of it for a good 

any years. There is but one Cornelius A. Van Houten,
°ne John S. Conklin and but one John J. Feaster in 

¡“assaic, that I know of.

Being cross-examined, witness says:

f I think jjy n i t .
°finhi ' 0niUm owns the property I have spoken 
ing Q|  ̂ uamei I have heard him describe the purchas-
es o, \ ave êard diim call it his land, and there never "as any doubt ■ ’
I j0 not, 111 any one’s mind, but that it was his land.

FeastQ0W ^ °W ^ eas êr ProPerty stands; whether 
Wns Jt or his wife. I  am personally acquainted
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with the three men named. I  think they are fair and! 

honorable men.
W . W . St ewar t .

Subscribed and sworn at Jersey 

City this seventh day of Au-

gust, a . d ., 1873, before me,
W il l ia m P. D o ug l ass ,

Master in Chancery. 1

The counsel for the plaintiff in certiorari here declare«! 

his case closed.



n e w  j e r s e y  s u p r e m e  c o u r t .

The St at e ,

| ^ELmvabe, L ac kawanna and 

A stern Rail  Road Com pany.

Prosecutors.
| ■■ ; ; H I
| besident  and Counc il - 

® of  t he V ill age  o p 
Passaic.

10

L  ^  nâ °n witnesses, &c., taken in ’the above cause,

Master^ ^e ên<̂ ant before William P. Douglass,

N  office ' ^ ancery> as Supreme Court Commissioner, at

¡10 o ’c l o c k  ^61Sê  on Eriday, September 5, 1873, at 20

lof couiiSe] ^ ^  L̂ e presence ° i  Jacob Vanatta, Esquire,
L nSfli G, r th proseeut°r, and Thomas M. Moore of 

^eiwdh defendant.

ôfencffiĵ pg
papers certifi ,C°Unse* 0:̂ ers in evidence copies of certian 

by John Duffus, City Clerk of the City of
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Passaic, which are marked as Exhibit D. 1, on the part oj 
the defendant.

(Objected to by counsel for prosecutors.)

Th o mas  N e w e l l , a witness produced on the part of 

prosecutors being duly sworn, says:

In  1 8 6 9  I  was the Clerk of th r  Village of Passaic; mi 

term of office began in April or May of that H H  
10 first clerk; I-put. up notices for the improvement of Frani 

avenue; they were put up after the committee o n * . j |  
assessessments had reported favorably on the impr 1  

and after the preliminary deposit had R&n 1
the treasurer at least ten days before the or i |

presented.
Q. "What was the contents of the notice ?

(Objected to on the ground that the Ilotlc<! ' ' Sel | (
best evidence of its contents. ' Answer to the 1 « ^ f  

20 waived.)

A. I  kept no copy of the notice except 
was posted in the post office, and that was bu ? 1

there lately; it was a printed form of notice, and 

the substance of the notice.

Being shown a paper witness says:

That is a copy of the printed part of the notice
30 Paper offered in evidence and marked as Exhibit J

the part of defendant. ^

I  do not know where I  could get aDJ  “ P^rigtoal no*  
that was posted; I  cannot get an y  o 

that were posted. ?
Q. W hat was written in the printe no
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Objected to, as the loss or absence of the original notice is 
It sufficiently or legally accounted for.

A To the best of my recollection it was in relation to the 
pprovement of the Franklin Road, giving notice that ap- 
lication had been made to open and regulate it ; the exact 
inguage I could not give. I put the notices up myself, 
ley were put up along the line of the improvement as near 
I practicable ; there were five notices put up. It was my 
jnsiness as Village Clerk either to post these notices myself 
H see that they were posted.
jQ. As Village Clerk at that time in the case of an applica-

tor grading a street or otherwise improving it, how 
any notices was it your custom to post ?

(Objected to as irrelevant and immaterial.)

10

I A. Do I understand you to mean by that the whole im-
provement ?
I Q- Yes.
I A. There are three sets of notices,
I Q. What is the first notice that you were accustomed to 2fi 
lost?

I A, That application has been made to the Board of 
punch for a certain street improvement ; I would post that 
phce after I had evidence that the preliminary deposit had 
pen made with the treasurer and ten days before the ordi- 
puce for such improvement is presented to the council.

Q- What is the character of the second notice ?
 ̂ The second notice is to give notice that the prelimi- 

nary rePort and map of the commissioners has been filed 
with the Clerk. : • 30

Q- At what time would you give that notice ?
\ ^thin ten days after the filing of such report and 
map.

Q- In what manner would you give the notice ?
^  %  Pointed notices, by posting them up on or near the 

the proposed improvement in five places ?
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Q. What is the character of the third notice you werd 
accustomed to give ?

A The third notice was given after the filing of the final! 

report, the assessment list and map of the Commissioners! 

giving notice that that has been done and „that the Board! 

of Council will meet on a certain day to consider objections; 

I think that is all, ,
Q. In what manner was that notice given ?
A. It was posted up the same as the others.

1Q Q. Did you post these three different notices in the cas<j 
of Franklin street in accordance with the custom you bavfj 

spoken of ?
A. I did.
Q. Did you give any notice of the filing of the pielimij 

nary report of the commissioners ?
A. Yes, sir.
Q. Within what time did you give such notice ?
A. Within ten days after the filing of the report.
Q. Did you preserve any copy of that notice ?

20 A. No.
Q. Is the original of these notices in your possession ? I

A. No, sir. , I
Q. Do you know any place or any person, at w ^  1

from whom you can get any copy or the original 

notices ?
A. I do not.
Q. Was the second notice printed or written ?
A. Filled in with pen and ink on a printed form.

OA Being shown a paper and asked if that is a copy 
oO

printed form, witness says,
A. It is.

Paper last shown to witness offered in 1
marked as Exhibit D. 3, on the part of the de en a

Q. What was written in the blank form 9.
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I (Objected on the ground that the absence of the orignal 
is not legally or sufficiently accounted for.)

A. To the best of my recollection it was giving notice that 
the report of the commissioners on Franklin road for pro-
posed improvements on said street, had been filed with the 
Village Clerk.

Q. Where were those notices posted, and at how many 
places?

A. On or near the line of Franklin avenue, and in five 
Iplaces. 10

i Q. Were the places public and conspicuous or not ?
| A. They were.

I Q- bid you post any notice after the filing of the final 
jreport of the commissioners ?

A. I did.
Q' Did you retain a copy ?
A- I did not.

Q. Do you know where you can obtain a copy ?
A. I do not.

Q- Was any copy ever filed in your office as Village 20  
Clerk ?

^ No, sir.

Q- Were the notices printed or written ?
Marked in with pen and ink .on a printed form.

ng shown a paper and being asked “ Is that a copy of 
tin te d  form?” witness says,

A-It is.

: ^ was written on it ?

j ted to on the same grounds that a similar previous
»onw as objected to.)

n°tice th t6 knowle% e and recollection it gave
filê   ̂ e ^naA report of the commissioners had been 
8°us int ^ ei'k anc* â so gave twenty days notice to per- 

6 ’ ^at the Council would meet to receive and
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consider all objections that might be presented in writing, 
why said assessment should not be laid and confirmed.

Q. Were those notices posted, on thick or thin paper ?
A. On this same kind of paper, this is one of the blank

forms (showing the last notice shown.)
Q. Were these notices posted in places where they werej

protected from the weather.
A. No, sir; they were posted on the line of the improve j 

ment wherever I could find a place to tack them up. I 
Q. Were they posted within the width of the street, witli

in that part that must be graded ?
A. They were posted about on the line on a rail fence or

on a tree, whatever happened to be handy.

The last notice shown to witness is here offered m ev j 
dence and marked Exhibit D. 4, on the part of defen

Being cross-examined, witness says:

)

Q. Please state when your office of Village Clfflk »  
menced, and when yon finally went out of that o c 1

ceased to act in it ? , d
A. I  think it was either in April or May of 1 1

commenced, and I resigned the office on t ’ yillagl
1878; during all the period between those a es

^lerk’ I  President and Council!Q. Were the proceedings of the Ere flf tJ
0 men of the Village of Passaic, while you were ^

Village, recorded in a book, and if so by w om
A. They were recorded m books, an J > •
Q. Who else besides you made a rec

ceedings? te(j as Ckrl
A. Some of the Councilmen sometimes
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[}. When a Councilman acted as Clerk pro tem., did lie 
¡ually record the proceedings in a book or books of the 
[micipality, or did he merely take memoranda on pieces 
»paper which you or some body else entered in the book 
■books subsequently ?

(Objected to.) -

|A. He wrote them in and signed his name as Clerk pro 
d-; he wrote them in the book.
|Q, While you were Clerk how many books did the Village ^q 
«Passaic have in which to record the proceedings of the 
resident and Councilmen of the Village of Passaic.

[(Objected to.) ■ . fi:.

[A-1 do not remember.
Please describe what sort of books they were, and why 

.ere were more than one used for that purpose ?

(Objected to.)

They were regular blank books; these books, and of 20

II thiekr

|lllSe We used quite a number of them.
I • Please describe as fully as you can the length, width 

kness of those blank books, and by asking for the 
s I wish you to give us the best idea you cap. of 

[°W many quires of paper each contained.

(Objected to.)

. I should think about 8 or 9 inches wide and twelve or 
! uteen inches long, and perhaps about half an inch thick ;
| 110̂ kuow how many quires of paper were contained in 
f° one these books.

Were all the proceedings of the President and Coun- 
 ̂ ° Village of Passaic entered in one of those 

Lj. x<̂usively until it was full, and then their proceedings 
L   ̂ 111 a new book, or were two or more books in use

llng the same period of time so that part of their pro-



ceedings were entered in one book and another part of the 
proceedings entered in another book ?

(Objected to.)

A, They were entered in one book until that was full 
then started in a new one.

Q. When a commission appointed to make an asi 
ment in respect of a street improvement, made their repoj 
to the President and Councilmen of the Village of Passar 

was the report of the commission recorded at length m tlj 

10  book of proceedings of the President and Councilmen 

not ?

(Objected to.)

A. No, sir; they were not.
Q. What was done with the report in such case by

Clerk, if anything? 1
A. It was received and ordered on file as a genera 
Q. The Clerk did not mark it filed without the order I.

the Council then, if I understand you ? I
20  A. I would like to qualify the previous answer in J  

respect, that if I  understood the charter right, the _ I 
port, maps, and assessment lists of the commissi J  

' were handed to me direct and placed on file, an as a sj  
eral thing I turned them over to the Board of _oun̂ ’ 1  
they were generally read examined by the boar , J

they ordered them on file, but it was not. I S  '
as I  had already filed them in accordance mth th p

of the charter. J
30 Q. Do yon mean that when commissioners * g j| * 1

of an assessment for a street improvemen , ^ y0|
was for the commissioners to hand their r I
and that yon filed it in yonr office of ( J
marked it as filed in your office before e tlj
Councilmen or the Board of Council ordered
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A. Yes, sir:; tin accordance with ithe ^nineteenth and 
twentieth sections of the charter.

Q. If the President and Councilmen of the Board of 
pouncilafterwards refused to adopt and rejected that‘re-
port,-what would become < of it then ; would it still remain 
fnyour office on file,<or;be taken away, and if taken away, 
flko took it away, and what would be done with it after fits 
[rejection ?

(Objected to.)
10

A. That would depend upon the nature of the action of 
e Pres'dent and Council; if they wished to refer it back 

Pthe Commissioners it would be handed to them. I am 
¡peaking now of the preliminary report and assessment;

only rejection I ever knew of, was the referring the re- 
Port back to the Commissioners if it was not right, if you 
I ejection; they reject a report in one sense when
Fe3 lefei it back because they won’t accept it.
I • You were the Clerk on May 24, 1869, were you not ?
I ^ Yes, sir. ‘20

I Q- In Exhibit D, I, I perceive that the first extract is in
.r* e Wor(̂ s> May 24, 16’9, Councilman Herrick presented
PP ion of property owners on Franklin Road, which was
[ 6l̂  an̂  referred to the Committee on Streets and As-
sessments ” W IT
look W aS Potion entered or recorded in the

the minutes of the proceedings of the Council ?

(Objected to.)

n Lpresume n°t if it i-s not iin that abstract.
tfie petition preserved, and if-so, where ¡is fit ?

i  ^
It Was anil T ^ ..bes , Cv  a Presume it is, on jfile in the office of the 

F J Aity <Clerk.
Can you tell n i

f>ti°n or Us wfi°se names were signed to that pe-
ls von r.  ̂°t them, and if go tell all, .or as many of them

can recollect.

30
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(Objected to on the ground that the petition itself shxrall 

be produced.)

A. I don’t remember, with one exception ; I remembej 
that T. C. Stewart’s name was on i t ; I remember that frol 
his peculiar signature ; I saw the petition at that time anl

I have seen it since, |
Q. Did you know the persons whose names were signel

to it ?
A. I could tell if I  knew what the names were.
Q. Do you recollect whether any of the persons whoi 

names were on that petition owned any land bounding ol

Franklin Road or Avenue ? f
A. It seems to me that Anthony Boynton’s name or 

wife’s name was on that petition, and if so the, onfl

property on that road.  ̂ „ J
Q. The entry in the minutes is that the pel 10 ^

petition of property owners on the Franklin oa , ^ 1  
want to know is whether this entry in that resp I

20 or not ?
A. I do not know, but I presume it is.
Q. You made the entry in the book, did you n

A. I believe I did. ?
Q. Was the entry you made true or not rue

A. I think it was true. names
Q. Were any of the persons w h o s e land b<J 

to that petition not the owner or owne ^  ||| J
ing on the Franklin Road, or in ot er w notf
tion hare to it the name of any person who 

30 owner of land bounding on Franklin

A. I do not know. writ 0f certier»1'1!
Q. That petition as returned ^  & A.Vf

this case has to it the names of i- Oonklin> Anthoj
Houten, William S. Gutierrez, o n ^  ,Ros£ *

Boynton, I. Paxmly, J- J' Jeremy oTthem ?
you know these persons and ere y
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I A. I know some of them I don’t think I know Parmley ;
I know all the rest.
I Q. Do you know whether Parmley owned any land bound-
ing on Franklin Eoad at that time ?

I (Objected on the ground that his deed would be better 
pidence.)

II A. I don’t know to a certainty, and yet I have every rea-
son to believe that he did. -^0

| Q. Did J. J. Peaster own any land bounding on that ave-
nue at that time ? -

I A. I don’t know.

Q' Do you know whether John S. Conklin owned any 
kd bounded on that road at that time ?

20

A. I don’t know, sir.

Q. Do you know whether C. A. Van Houten owned any 
Jand bounding on that road at that time ?

A. I don’t know, sir.
Q- Do yon know any one in that region of country by the 

iname of Cornelius H. Yan Houten ?
A- No, sir.
Q- Give us the names in full of the gentlemen who were 

the Commissioners, and who made the assessment for grad-
es Franklin Avenue.
i -A- I don t remember, but it seems to me that John J. 

easter and Cornelius A. Yan Houten were two of them, 
hut I am not certain of it; Probably JohnS. Conklin was 

I e of them, but I do not remember. onA rv OU
o you know whether Anthony Boynton owned any 

hounding on Franklin Avenue at that time ?
• I know he lived there, but I do not know whether the 

I *̂er̂  Was in bis name or that of Caroline, his wife. 
a, ®ave y°u not always understood that he did not own 

°f land in the County of Passaic ?



' A. J/havfiialways understood it :¿0 be • the common tal, 
was that the property there was in his wife’s;name.

'Being shown Exhibit D. 1.
Q. Please look at the last leaf of that Exhibit headel 

“ Assessment List for the grading of Franklin Avenue,:’ an| 
signed or purporting to be signed at the bottom by Corns 
lius A. Van Houten, John J. Feaster and John S. Conklid 

and tell us whether or not that is a true copy of the assess 
ment made by those Commissioners for the grading o| 

AD Road or Avenue ?
A. I presume it is ; I see the seal of the City of Passaic! 

attached to it and the City Clerk’s attestation.
Q. When was that report and assessment made ?
A. It is dated here October 6, 1869.
Q. Was that report confirmed by the Board of Council 01 

tlie Village of Passaic ?
A. I presume from this that this is the first or prelinainaij 

report and assessment of the Commissioner’s estimate of tni 
-̂ 0 probable cost ; there was not any confirming about it—1! 

was filed,
Q. Did the Board of Council take any action with a egarl 

to that .report ?

ment list of the commissioners.
Q. When was that report and assessment 

if you can tell us.

list filed?
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A. I cannot tell the exact day ; I suppose it was filed with 

Non the day of the date of it. You can see the date on 
fce back of the report.

Q- Why do you think it was filed on that day ?
A. I think so for the reason that I see that date on the 

lack of it.
I Q. Did you yourself put up notices similar to Exhibit D.
I) in respect to this report, dated October 6, 1869, or did 
pomebody else do it ?
1 A. I did. 10

I Q' Can you tell on what day in what month and what day - 
lithe month you put them up ?
I • I cannot tell you the exact date, but it must have been 
P October.
I Q- Did you mark on that report dated October 6, 1869,
the date on which it was filed and sign your name to it as 
Klerk ? “■ ' ‘ ’ ° •' . ll '' V*
I - I guess not; if it is not endorsed on the report in that
Inhibit. , •;
I 20
I Q- Then there is no way of telling now when it was filed,
P there ? • '
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Q* Wiiy do you think so ?
A. From the reason that thie original report was referred! 

back to the commissioners for correction, and hence there! 
was no need of my putting up any notices of that report. I

Q, Then you gave no notice with regard to the original! 
report ?

A. No, sir.
Q. When did you put up the notices with regard t(j 

the corrected report; in what month and on what day oq 
that month ?

A. It must have been in October, and within ten days 
after the filing of that corrected report.

Q. Why do yoti think it wits within ten days ?
A. Because that is the time specified in the charter,| 

Section 19.
Q. At what places did you put up those notices ? Plea 1 

name or describe them.
A. One of them I put up on a large tree which stood j 

20 Franklin road. Another I put on a rail fence, anothe ! 
I put up near the Passaic Bridge Bailroad station, and J  

others were put there somewhere along the line of j
on a gate-post or something of that kind.

Q. Did you ever make any affidavit as to when a j 
you put those notices ?

A. No, sir; I don’t think I ever did. ^ j
Q. Were you sworn at any time previous to this ay  ̂

testify when and where you put up those notices 
on A. I don’t remember that I ever was. J

Q. Was that notice published in any newspaper 

so, in what one, and when, and how long
A. I  don’t think it ever was. eferred ^
Q. Can you tell whether the corrected repo •crjnJ^ J frnni the onD ”iin these minutes differed in any resp corli i. I

report of the commissioners, and if so, w
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lections made, and if you cannot recollect. them, tell us 
pere they are to be found if in writing ?

I A. I don’t remember I cannot tell.

Q. Can you say whether or not there were any correc-
t s  written or verbal ?

A. Iam sure I cannot remember.

Q. Did those commissioners make any report in respect 
|°f Franklin avenue after October 18th, 1869 ?

A. I believe they did.

Q. Was there any notice given in regard to that report ?
A. Yes, sir.

Q. What notice was given ?
A. Notice that the report of the commississioners for 

Jstimating the cost of the improvement on Franklin avenue 
pd been filed with the clerk, and giving notice also that the 
poarcl of Council would meet at the time stated therein to 
leceive and consider all objections in writing, why said
psessment should not be confirmed by the Board of 
Council.

Q- Who put up those notices ?
I A. I did.

j Q- When did you put them up ?
I • Within the time specified by the Charter. The time 
| t specified in the Charter. I put them up soon after
L ê °r̂  Was filed, giving twenty days’ notice wben the 
I oard would meet, as above stated.

Q n what month did you put up those notices ?
• I don’t remember.

Q’ Did you keep any copy ?
No, sir, not that I remember

j dyou make any memoranda of the time and place

hpIiot. t ^   ̂ raade a private memorandum of the time 

i ere 18 ^at memorandum ?

10

20

80

*
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A. It is destroyed long ago. It was a little memorandum 
that I put in my pocket-book when I was making out m 
bills of charges.

Q. Did you ever make an affidavit as to when and wheij 
you put up these notices ?

A. No, sir ; I don’t think I ever did.

Q. Prior to this day, did you ever testify under oath aj 
to when and where you put .up those notices last mentioned? 

A. I don’t remember that I ever did.

Q. Was the last mentioned notice published in any news! 
paper, and if so, in what one and when and for how long|

A. I don’t remember that it ever was published in 
newspaper.

Q. Please tell us as definitely as you can how many of thej 
last mentioned notices you posted and the places at whicl 
you posted them ?

A. As near as I can remember, at about the same place| 
where I posted up the other notices.

Q. On your previous answer you spoke of a certain tree ,j 
please tell us as nearly as you can where that tree was, thai 
is, near whose land it was located and on what part of 11 
road it was ?

A. As near as I can remember, it was on the right haul 
side of the road going from Passaic Bridge station, an 1 
the neighborhood of where Mr. Boynton lived.

Q. After the petition for granting Franklin road was p | 
sented, was there any notice given that the Board of j  
cil proposed to take action with regard to the improve  ̂J 

gQ of Franklin road, as prayed for in that petition , please j 
what notice was given of that ?

A. Notice on blank form the same as Exhibit D
Q. Who filed up those blanks ?
A., I am pretty sure I did. ^  ¡J
Q. Did you put them up, and if so -̂state when a

what month ?
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|A. I put them up and my impression is that I put them 
Ip in July or August, to the best of my recollection, at least 
In days before the ordinance was presented ; any way they 
Jght have been up considerably longer than that ?
|Q* ^  ̂ at places did you but them up ; name them all ?
I • Well I don’t remember all ; but they were at or near 
|e same places where I put the other notices up.
IQ. Did you keep any copy of the notice ? .
I A. I think there was one posted in the Post Office at that

01 on the bulletin board of the Council. I did not  ̂
jeep one. ’ ' ' ' r - ' ;
jQ‘ Was this last mentioned notice published in any news- 
,aper, and if so, in what one and when and how often ?
I A. I don t think it was published, sir. 
j Q- Prior to this day, did you ever make any affidavit, or 
late under oath when and where you put up these last- 
|entioned notices ?

• No, sir ; I don’t remember that I ever did.
Witness being shown Exhibit D 2.

If hi t̂ °W ^  US W°r<̂S ^°U wro ê the blank part 
I notice for the purpose of giving the notices we have
Nbeentalkinc a s * *

A. As
rg about.

Ihis- « near aS  ̂ r t̂oemker, it is worded something like 
0 grade and make or regulate the Franklin road

H the railroad
F its ,” and

bridge to the end of the incorporated

Pate I don
signed » Thomas Newell, Village Clerk.” The

Beine

’t remembered exactly.

g re examined in chief, witness says:

l̂ one th‘ assessment Hst and the report go together 

Yes, sir.

[list tho a i U’ °r Ŝal You not, endorse on the assessment 
ate when it was filed?

L I did

30

the date it was filed with me.
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Q. What was that date ?
A. October 6th, 1869.
Q. Do yon remember anything about this report in Ex-

hibit D 1 ever being corrected ?
A. I do not.
Q. At the foot of the report I find the following : “Thei 

figures 16,080 written over erasure in original and also
figure 3 changed to 2 m original in the amount $6,032.( 
Look at that note and the report and see if you cannot 
remember whether that was the correction made by thei
commissioners or not ?

A. I don’t remember, sir.
Q. Did the commissioners take away the last mentioneaj 

report to amend it ?
A. I think they did.
Q. Did you make any record of the time when thejj 

brought it back?
A. When it was received and filed by the Council thetimej 

was entered on the minutes.
2q Q. What time was that ? -1 1

A. I see from the abstract from the minutes Exhibit |
that it was October 18th, 1869.

Q. Do you know whether the notice of the filing 
last mentioned report was made withih ten days a e 
filing of the original, or within ten days after the
the corrected report ? j

A. It must have been within ten days after the
the corrected report.

Q. What makes you think so ?
30 A. For the simple reason that the original rep 1 

presented was referred back to the commission J
rection; therefore, it was not necessary to pos
it then stood. . oa

Q. Did you make any memorandum m oij
time or about the time these different notices 
posted ?



|A. I think I made a minute in the margin as a hint to 
lyself not to forget to post them.
IQ. In the minutes I see “ Notice No. 1 posted ” in brack- 
fe; was that a memorandum made by you ?
A. Yes,

IQ. What is meant by that memorandum “ Notice No. 1?”
|A. That means that I posted notices on blank forms same 
I Exhibit D 2.
|Q. What do you mean by “ Notice No, 2” in the mem- 
pndum “ Notices No. 2 posted ?” 1Q
I A. The same fact in regard to notices in blank forms the 
¡me as Exhibit D 3.
IQ. In the memorandum “ Posted Notices No. 3,” what 
•fotice is meant ?
I • The same fact in regard to notices, on blank form the
ame as Exhibit D 4. %
IQ. Was the time appointed in Notice No. 3 one of their 
Bated meetings ?
I • I think it was; I am quite sure of it ?
I What was your custom as to the day on which the 20 
I until would meet to hear objections ?
I ^ was t° give the date of a regular meeting of the

IQ In the year 1869, was there any newspaper published 
F1 Passaic ?
I y memory don t go back quite as far as that.
I Q- Last question repeated ?
I ’ I ôn ̂  ILink there was.
I Bemg re-cross-examined witness says:

[report d ¡lj commissioners took away the original
pportcorr ^ °^ er 1869; when they returned the
[paper the h ^  'WGre corrections made on the same 
iWnwu ^  k̂en away, or had an entirely new report 
^  I1 bouton  other paper?
I 11 ^n’t know.
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10

20

Q. Can yon give us any idea of the corrections the! 
made, and if so, give us the best and fullest idea you can?] 

A. I don’t know what the corrections, if any, were.
Tho mas  Newel l , i

Sworn and subscribed at Jersey 
City, this 5th day of Septem-
ber, a. d ., 1873, before me.

W il l iam  P. D ou gla ss ,
Master in Chancery of New Jersey.

On September 30th, 1873, the complainant’s counsel proj 
duced and offered in evidence a copy of a deed madebj 
Elizabeth R. Gutienez, and William S. Ghitienez, her hiiJ 
band to the Morris & Essex Railroad Company, dated Octcj 
her 21st, 1869 ; acknowledged October 21st, 1869, andrej 
corded on the same day in Book T. 3 of Deeds for Passaij 
County on pages 254, &c. and which is offered pursuant ta 
arrangement between counsel made on the last day evlf 
dence was taken, and marked as Exhibit P 2, on par j 
the prosecutors.
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NEW JERSEY SUPREME COURT.

J u n e  T e e m , 1874.

10

The State,

p E Del-> Lack, and West . R. R. 

Company. 

vs.

The Vil la ge oe Passaic.

On Certiorari.

20

kd Sptt FTebruary Term, 1874,'.before Be dl e , Dal r ympl e , 
H  ĉudder, Justices.

Bedl e, J.

teurosp + ^ ^e ôre us an assessment against
R e u te r s , for grading Franklin Ayenue

the ViUapp t j ^ S Were un<̂ er an Act to Incorporate 
'  / ageof passaic. (Laws 1869, p. 317.)

Lie error of tVi1
¡strict conformit 8 aSSeSSmen̂  *s> that it was imposed in
b Section, ,„*■ ̂  W  &r “  the Pnodple oi it is concerned, 
1 19 and 20 of that Act.

Section 19
t^inissioa °^J|1 for a preliminary assessment by three 

who shall estimate the whole cost of the

30



46

improvement, and assess it upon the lands fronting on the! 
improvement in proportion to the benefit to be received bjj 
each lot or parcel of land.

After that if there are no remonstrances to defeat the! 
improvement, it is made.

And then by section 20, all the expense and costs incu® 
red are finally assessed by the three commissioners upon t9  
same lands, in proportion to the benefits received, as es® 

jr) mated by the three commissioners.

The Act requires the lands fronting on the improveme» 

to bear the whole burthen of the cost, and the mode of 9  
distribution merely, is according to the benefits, but u9 
limited by the actual benefits.

Since the ease of the State (Agens) ns. The City of N ej 
ark, decided in the Court of Errors, an assessment for f l  
improvement of this character cannot be sustained w ■  
made according to a statute fixing a standaid othe ] 

20 than the actual benefits, and limited only by political 9  
torial divisions, if the Legislature choose to make any 9  
limitation.

The rule heretofore prevailing in this Court th j j  
improvements are presumed to benefit land equ ■ 
burthen imposed by the Legislature, until th 
appears, can now no longer* since that decision, j

tained.
W ffi Vrnom 502, languaaIn the Chatham drainage case, 6 Vroom, , 1

similar to this in question was construed so as 
to the actual benefits.

But in the drainage Act the territory that o g 1
i Tiv the corxmm

tribute to the expense was to be selec e

sioners.
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a deprivation of his rights and which I think ought not to bj 
and could not be sustained.

But by fair construction Section 84 does not reach t 
far.

The ordinance should not be disturbed for any of 
reasons urged in the argument, the work having been coni 
pleted when the writ was allowed, but the assessment prcj 
ceedings should all be set aside as to the prosecutors.

10






	Vol36_C14



