APPENDIX



& Qualiny
2 powered.
NEW JERSEY
HEALTH CARE
QUALITY
INSTITUTE

Statement Submitted by Linda J. Schwimmer, President & CEQ of the New
Jersey Health Care Quality Institute to the Senate Commerce Committee and
the Assembly Health and Senior Services Committee and the Assembly
Regulatory Oversight Committee
December 2, 2015

Narrow, tiered, and closed networks: what does it all mean for consumers and
our health care system?

These plan designs are here to stay and will grow in number. Thus, what should
New Jersey be doing about it? Here are three suggestions:

. Be an active purchaser — NJ should exert its market power and demand
quality and access for all residents;

. Insist that quality outcomes be the most heavily weighted measure in
product design; o

. Insist that these measures be transparent to consumers and taxpayers.

As health care plans look to find ways to offer comprehensive, patient-centered,
quality coverage at affordable prices, we will be seeing more innovation in plan
design. Nationally, Aetna has been replacing its fee for service reimbursement
model with value-based contracts and partnering with providers to market health
plans that enable enrollees to use hospitals in the providers’ accountable care
organization network. Here in New Jersey, we are just starting to see innovative
new plans that will be offered in the upcoming open enrollment season. Quality
Institute Leadership Council Member, Horizon BCBSNJ, recently announced a
new alliance with about 23 hospitals and physician groups called OMNIA. This
alliance will further Horizon’s move towards more value-based purchasing and
away from volume-based fee for service payments. The OMNIA alliance is also the
core of Horizon’s up-coming tiered insurance plan product. Under this product,

employers and individual consumers may choose a plan product with two tiers of
providers. If consumers go to a Tier One provider, their out of pocket costs will be
lower than if they choose to see a Tier Two provider. Aetna, the other insurer that
administers benefits for the State, is also offering a two-tiered.

The introduction of these products has caught the attention of the media and health
care leaders. Here are some of the key questions and issues to think about:

1. What are tiered insurance plan products and how do they differ from
narrow network products?
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A tiered product is one where the in-network providers are divided into levels
based usually on cost-share to the consumer. The consumer may access the plan's
entire network but will pay differing amounts depending on what tier the provider
is in. Tiered networks differ from narrow networks in that tiered networks often
include a larger sum of providers, ensuring network adequacy and sufficient access,
but the providers fall within different tiers, with varying levels of consumer cost-
share, anid some tiers are more financially accessible than others.

2. Why would consumers or purchasers purchase a tiered or narrow network
product?

Consumers and employers consistently rank health care costs as one of their
greatest concerns. Indeed, according to a 2014 NIBIA survey, cost was the most
common reason cited by NJ businesses as to why companies might discontinue
offering coverage. Moreover, according to an Urban Institute study, the most
common factor consumers consider in choosing a health plan is cost (premiums,
deductibles and maximum out of pocket spending limit). Therefore, to the extent
that these products can offer consumers and employers lower premiums and out of
pocket costs in exchange for less choice or choice constraints, consumers are
willing to purchase them.

Another reason large employers and unions may be interested in these plan designs
is because of the so-called Cadillac Tax. Starting in 2018, if the value of a health
care plan exceeds $10,200 for individual coverage, or $27,500 for family coverage,
employers will have to pay a 40% non-deductible excise tax to the federal
government. Lower priced plans such as these are one strategy to help employers
avoid that tax. ' '

3. What is the trade-off for lowering out of pocket costs in tiered, narrow, or
closed network plans?

Consumers who want the out of pocket cost savings in premiums offered by these
products will have to accept choice constraints in physicians and hospitals. These
plans can offer such savings because they have negotiated preferred contracts with
a more limited network of providers. In looking at the Horizon products recently

announced, Tier One includes about half of New Jersey’s general acute care
hospitals, including most of its largest health systems, with at least one facility in

almost every county — excluding Warren and Burlington counties. And, Tier Two,
in which consumers will have to pay more in out of pocket expenses, includes most *

of New Jersey’s remaining general acute care hospitals and does provide some out-
of-state coverage. There will likely be other tiered plans offered by other health

plans in this season’s open enroliment that will offer different ranges of choice.
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4. Are there larger system implications that should be considered when
examining these plan products?

Absolutely. While these products can be viewed as a cost-saving mechanism, there
are serious implications at the system level, especially when an insurer has
significant market share in a region. If an insurer’s commercial consumers are
financially incentivized to use Tier One providers, providers in Tier Two may lose
a large share of their commercial patients, and therefore, a large portion of their
revenue. Some of the hospitals in Tier Two are urban safety-net hospitals who
serve a disproportionate share of Medicaid and uninsured patients. Such hospitals
rely on their commercial patients to offset the cost of their Medicaid patients,

especially in light of New Jersey’s significantly lower Medicaid reimbursement rate

compared to the national average (.77 for all care, and .53 for obstetric care). Urban
hospitals operate on very slim margins, and a shift in their commercial patient

volume — their most profitable — can have significant iinplications on their bottom
line. Furthermore, many of these hospitals are mission-driven non-profits that take

very seriously their commitment to improving the health of their communities, so it
is important that they are financially viable, and remain so.

This is a serious issue for the State. Policymakers need to look at the sustainability
and equity of our Medicaid program, and the overall State budget support and

commitment to “essential hospitals” that are financially pressured and serve a large

share of the under-served population. Indeed, it is time to look back to the well-
reasoned proposals in the New Jersey Commission on Rationalizing Health Care
Resources Final Report of 2008 (the “Reinhardt Commission”) at chapters 12 and
13, wherein the Commission urges the State to develop a framework for identifying
hospitals that are essential to maintain to ensure access; to review their essential
nature and financial viability on a regular basis taking into consideration market
changes (e.g. introduction of disruptive and innovative products and other market
forces); and, to consider what financial support the State should provide to these
hospitals. This is an opportune time, with the potential market disruption brought
on by these newly designed tiered and narrow network products.

Moreover, when the State, as the largest purchaser of health care services in New
Jersey, makes purchasing decisions such as it did when it approved the tiered
product for its benefit program, it should consider what implications those
decisions will have on the financial viability of its essential hospitals. State leaders

who manage the State’s purchasing decisions should also put the State’s best

interests first and ask themselves - what type of health care system do we want
for all New Jersey residents and what factors should we make a priority in
designing products that encourage people to use one provider or service over
another? These decisions and factors should be transparent.
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Another issue that must be addressed when financially impacting consumer choice
in providers is that of quality. Will patients who are financially steered towards a
specific group of providers have sufficient information about the quality of care
offered by the Tier One and Two providers? Making quality a weighty and
transparent criteria in the development of the tiers and networks will enable
consumers to choose not simply on cost but on quality as well. Research shows
that in these initial efforts to offer tiered and narrow networks, little attention has
been paid to the question of quality. Cost of premiums in designing networks has
been the driving factor and generally, quality was not a criterion for exclusion or
inclusion in a network.

Another important tool available to the state is the announcement last month by the
_ National Association of Insurance Commissioners. NAIC issued a model law for
network adequacy. The state should look to the provisions of this model actto
evaluate the adequacy of plans offered not only in the State Marketplace but also
for our state health benefit plans. Important market considerations and consumer
protections are contemplated in the NAIC model and it offers a well-considered
guide for evaluating products against a meaningful set of evaluative measures.

As consumers are faced with more choices in plan design and cost, accurate
information regarding the network, its tiers, the consumer’s cost-share and its

differential between tiers, and the quality and accessibility of the providers is
essential. Again, the State can use its buying power to demand transparency
around quality and can drive quality improvement through the power of the purse --
-- but it has to exert that power through an active, deliberate process.
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Testimony of Steven M. Goldman, Esquire
Before Joint Hearing of the Assembly Regulatory Oversight Committee and Assembly Health
and Senior Services Committee

December 2, 2015

Thank you for the opportunity to submit written testimony concerning the Omnia Plan.
| am a former Commissioner of the New Jersey Department of Banking and Insurance (“DOBI”),
having served in that capacity from March 2006 through early July 2009. During that time, 1
also served as a member of the Commission on Rationalizing Health Care Resources (commonly
known as the “Reinhardt Commission”), which then-Governor Corzine created to consider the
economic conditions of New Jersey’s health care system, with a particular emphasis on its
hospital system and those hospitals which were providing the bulk of charity care in the State.
That report also examined whether those hospitals were being appropriately reimbursed for
the charity care they were providing. See New Jersey Commission on Rationalizing Health Care
Resources, Final Report, January 24, 2008, at p. 1. | currently am a partner at the law firm of
Kramer Levin Naftalis & Frankel LLP and represent 11 hospital groups {17 hospital facilities) that
have filed an appeal in the Appellate Division challenging DOBI's approval of the Omnia
Network.?

While the goal of tiered plans to provide high value/lower cost health care is
praiseworthy, any such tiered system must be implemented in a fair and transparent manner
that achieves those goals over the long term. That did not happen with the Omnia Plan. There
has been little to no transparency concerning the criteria used by Horizon, how those criteria
were developed, the weight given to those criteria, or the actual scores received by any
hospital. Hospitals that serve urban areas, particularly the urban poor and minority populations
and the often otherwise underserved population, {including every single Catholic hospital in the
state of New Jersey with the exception of St. Joseph's in Paterson), was left out,
notwithstanding the high value services provided by those hospitals to this important
population. Many of these hospitals were the ones determined by the Reinhart commission to
be providing disproportionate charity care and receiving inadequate charity care
reimbursement. For these reasons, and those discussed below, implementation of the OMNIA
Plan should be suspended until that plan and the consequences for the health care system in
New Jersey are properly vetted to ensure that it will not have a possibly irreparable detrimental
impact.

| The members of the Hospital Group are Capital Health Regional Medical Center, CentraState Medical Center,
Holy Name Medical Center, Inc., The Community Hospital Group, Inc., t/a JFK Medical Center, Kennedy Health,
Our Lady of Lourdes Health Care Services, Inc., St. Francis Medical Center, Inc., St. Luke’s Warren Hospital, Inc.,
Trinitas Regional Medical Center, Valley Health System, and Virtua Health, Inc.

8%




Horizon arid the Orvitiia Plan Generally

Harizon is the state’s sole nonprofit health services corporation, with a share of more
than 50% of the commercial insurance market in the state. DOBI Life & Health Actuarial, “New
Jersey Commercial Market Share,” (2013) avallable ot
hitto://wwwistate nius/dobi/lifehealtt -2(3‘:%3::0.mmhea%th market.pdf (last accessed
November 18, 2015). (132a). Horizon reports that it serves 3.8 million membersin New Jersey,
including all New Jersey state employees. Horizon, “Annual Report” (2014) at 12, gvailable at
http://www.horizonblue.com/company_reports/pdf/2014-annual-report (last accessed
November 18, 2015). {136a). As a unigue tax exempt nonprofit charitable and benevolent
corporation required by law to operate for the benefit of its members, and with public
members of its Board of Directors appointed by the Governor, Horizon is a quasi-public entity in
the same manher and to the same extent as a nonprofit hospital and holds its powers in trust
for the public in the same manner and to the same extent. Hotizon therefore has a fiduciary
duty to exercise its power over its members’ access to health care in a fair, transparent and
open manner that will rationally advance the public good. Implementing an insurance product
that at its essence is designed to shift market share from disfavored Tier 2 hospitals to favered
Tier 1 hospitals chosen in a secretive and non-transparent manner in exchange for Tier 1
hospitals agreeing to lower reimbursement rates is a violation of this obligation.

The OMNIA Plan results from a collaboration between Horizon and six of New Jersey’s
largest hospital systems as well as & physician group — the OMNIA Health Alliance {the “OMNIA
Alliance”). Among other things, the OMNIA Plan designates certain hospitals — including
members of the OMNIA Alliance — as Tier 1 facilities, while demoting other hospitals, including
the Hospital Group members, to Tier 2 status. Subscribers who utilize Tier 2 hospitals must
incur increased costs compared to the savings built into the Tier 1 hospitals and their services.
Horizon has announced an effective date of December 26, 2015 for certain State Health
Benefits Program members and January 1, 2016 for all other members.

The DOBI Process Was Inappropriately Rushed

Documents made public after the October 5 Senate hearings show that Horizon
informed DOBI on June 25, 2015, that it planned to submit a tiered network plan for approval.
Horizon Submission to DOBI, June 25, 2015, at 1. (173a). It was not until September 3, 2015,
that Horizon submitted details about its plans for hospitals, and it did so solelyas a result of
DOBI’s prompting. Horizon Submission to DOBI, September 3, 2015, at 1-2. (179a-180a). Two
weeks later; on September 18, DOBI approved OMNIA, notwithstanding Horizon’s explicit
acknowledgement that it failed to meet certain network adequacy standa rds as of that date.

(1a; 165a). DOBI made its approval effective as of September 15.

DOBI held no public hearings in connection with its approval of the OMNIA Plan. DOBI
did not notify any parties beyond Horizon of its consideration of the OMNIA network, nor did it
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seek input from any of the Tier 2 hospitals that | represent prior to its decision to approve the
plan.

In my experience, given the potential ramifications of a proposed tiered plan by the
state’s sole nonprofit health services corporation that services more than 50% of the
commercial insurance market in the State, a careful review should require some months, not a
mere 2-weeks, of consideration. In addition, all of the various constituents impacted by this
new plan should have been given an opportunity to be heard prior to any approval decision.

DOBI Abdicated is Responsibility to Ensure that the OMNIA Plan Was Not Contrary to the Public
Interest

DOB! has a legal obligation to ensure that the OMNIA Plan is not contrary to the public
interest. See N.J.S.A. §§ 17:1C-19; 17:48E-4(a). Unfortunately DOBI has refused to undertake
any such analysis of impact on the public. To the contrary, just this past Monday, in a written
denial of my clients’ request that it stay the OMNIA Plan on its own, DOBI took the position that
in reviewing and approving a new insurance product, it has NO obligation to protect the public
interest. 1t claims it merely has to ensure network adequacy and that in and of itself is the
extent of its obligation to protect the public interest. | believe DOBI is wrong. Someone
certainly needs to consider this plan’s broader public impact. And unfortunately, numerous
aspects of the OMNIA Plan will have deleterious effects on consumers, the healthcare industry,
and New Jersey residents.

First, the OMNIA Plan jeopardizes the stability and quality of the New Jersey hospital
system as a whole. The entire plan is designed to encourage members to choose Tier 1
hospitals over Tier 2 hospitals, and is based on projections that patient volumes at Tier 1
hospitals will increase as patients migrate away from Tier 2 hospitals. A loss of patients with
high quality commercial health insurance could endanger the financial viability of the Tier 2
hospitals. Moreover, there is a real risk that the Tier 2 label, along with Horizons wide spread
media campaign touting its new product and its Tier 1 participants, will cause consumer
confusion and lead patients to mistakenly believe that the label is indicative of an inferior
quality of care, further increasing patient migration. Strikingly, the Tier 1 sub-network largely
excludes hospitals located in urban communities, while many of the Tier 2 hospitals are located
in such areas. These Tier 2 hospitals serve as important social safety nets in these communities
as well as providing thousands of high quality jobs. Thus, OMNIA’s seemingly arbitrary
categorization of these facilities as Tier 2 will likely disproportionally penalize residents of these
communities.

Second, Horizon’s methodology used in the development of its Tier 1 and Tier 2 sub-
networks lacks transparency, making it impossible for consumers to make informed choices
about their healthcare. Although Horizon announced that it made its tier determinations based
on six criteria, it has failed to explain how the criteria were developed, weighted or how any
hospital scored against another. Horizon’s methodology appears particularly dubious in light of
the exclusion of high-value, low cost hospitals as rated by the Leapfrog Group, an independent
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national organization established to measure and recognize the quality of institutions in the
healthcare industry and its inclusion of other institutions with lower Leapfrog ratings.

Faced with public pressure, Horizon recently has provided some limited details
concerning its evaluation of hospitals, but those limited details have raised more questions than
they answered, For example, Horizon now admits that “out of the six eriteria used, clinical
quality and commitment to value-based care were the two most heavily'weighted” and that
“the commitment to value-based care was mare subjective than any other criteria.” NJBIZ
Exclusive: Horizon offers more details about how hospitals earned OMNIA Tier 1 status, at
hittp://www.nl.com/politicsfindex.ssf/2015/11/11 ni hospitals challenge state approval of
horiza.himiltincart river home. A tiered plan with far reaching implications, such as the
OMNIA Plan, where Horizon itself makes subjective decisions about who to include is
inappropriate. There is no way for a Tier 2 institution to determine what would be necessary
for it to accomplish to achieve Tier 1 status and no way to determine whether current Tier 1
hospitals should no longer be entitled to that status. Most importantly, there is no way for a
consumer to determine independently based on objective criteria which hospitals they might
prefer because no list of object criteria is publicly available. Horizon has arrogatedto itself the
sole judgment as to which hospitals belong where and through its media campaign is
persuading consumers that its secretive choices should be followed.

Third, the OMNIA Plan will also make it unnecessarily difficult for patients to receive
continuity of care. For instance, under OMNIA many physicians have beén desighated.as Tier 1
while the hospitals with which they are affiliated have been designated as Tier 2, making'the
system cumbersome to navigate for both patients and providers. This has cast doubt in the
minds of physicians as to whether they should change their hospital affiliation to Tier 1
hospitals from Tier 2 hospitals, which would result in their patient population also transferring
from Tier 2 to Tier 1 hospitals. The effect of this would be to further undermine the financial
stability of institutions designated as Tier 2.

Similarly, Horizon has suggested carving out certain services provided at Tier 2 hospitals
as Tier 1, complicating a patient’s ability to receive coordinated care within a single hospital.
~ Take as.just one examiple the suggestion thata Tier 2 hospital be designated as Tier 1 solely for
OB services. What happens if a woman or her newborn ¢hild has complications and needs
other services lines? Worse yet, what happens if that woman goes home and later that day
starts to hemorrhage, which happens in approximately 4-5% of women. Can she return to the
hospital where she originally delivered, or does she need to switch hospitals, and should she be
forced to engage in such considerations? 1 think not.

Fourth, given that OMNIA is the first of its kind in New Jersey, the manner in which,
OMNIA was created and approved by DOBI has the potential to seta dangerous precedent.
Other insurance compahies that wish to roll out similar insurance products may do so in the
same haphazard manner that occurred here, which would undermine the-existing regulatory
structure which is designed to prevent just these sorts of problems.
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Finally, undermining the financial viability of Tier 2 hospitals is also against the public
fiscal interest as it increases the risk of default by these hospitals, which in the aggregate have
been issued approximately $3 billion in tax-exempt debt by the New Jersey Healthcare Facilities
Financing Authority. This could require, were it to become a reality, that the State step in and
make good on these bonds further taxing an already overtaxed State budget.

The Omnia Network did not Meet Network Adequacy Regulations at the Time it was Approved

Although much of the administrative record is still unavailable to the public, based on
the information that has come to light from the Senate Committees’ investigation and from
DOBI’s recent written denial of a stay of the OMNIA Plan, it is clear that the Omnia Plan failed
to meet DOBI's own network adequacy regulations at the time the Omnia Plan was approved.

In addition to considering the effect of any health insurance plan on the publicas a
whole, DOBI is responsible for ensuring that proposed health plans meet state requirements
that all residents have access to an adequate network of primary-care providers, medical
specialists, and hospitals within a certain geographic range. N.J.A.C. § 11:24A-4.10. Getting
most of the way there is not enough. For example:

e With respect to hospitals, insurers must maintain in-network contracts, or
acceptable arrangements, with at least one acute care hospital with licensed
medical-surgical, pediatric, obstetrical, and critical care services in any county
or service area that is no greater than 20 miles or 30 minutes driving time,
whichever is less, from 90 percent of covered persons within the county or
service area. N.J.A.C. § 11:24A-4.10(b){3)(i).

e When an insurer subdivides a network into tiers, each tier must
independently satisfy network adequacy requirements, as if it was the only
network being offered to the consumer.

The Omnia Plan failed to meet DOBI's network adequacy requirements at the time of
approval in several respects:

First, Horizon did not have agreements with each Tier 1 hospital in place at the time of
approval, making it impossible for DOBI to evaluate compliance of the OMNIA Plan with its own
regulations on network adequacy.

DOBI also approved the OMNIA Plan even though Horizon expressly acknowledged to
DOBI that the OMNIA Plan was not compliant with respect to obstetrical services in Burlington
County at the time of approval. Providing such services at a Tier 2 hospital at Tier 2 costs is
unacceptable for the reasons | discussed earlier.
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Conclusion

The implementation of the OMNIA Plan will have far-reaching consequences for the
healthcare delivery system in New Jersey. Because the plan was not properly vetted, and due
to the serious questions about the manner in which hospitals were chosen, the Plan should be
suspended pending a proper vetting process and complete compliance with DOBI regulations.
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Hearing Testimony, Wednesday, December 2, 2015
Vincent Costantino, St. Francis Medical Center

Thank you for the opportunity to testify concerning Horizon’s OMNIA network. We greatly
appreciate your collective effort to examine the potential impact that Horizon’s OMNIA network
will have on the healthcare landscape in New Jersey. And we appreciate those of you who have
already spoken out on this important public health issue.

As an organization with century-old roots in our community, St. Francis Medical Center is
committed to being a people-centered healthcare provider that enables better health, better care
and lower costs. Our organization embraces value-based agreements and the goals that a tiered
network aims to provide. And as a faith-based health system, ethics and social responsibility are
central to our culture and mission. We recognize the sensitivities and access barriers our
community may face, and have always had the utmost commitment to providing convenient,
quality care to our patients.

Yet Horizon Blue Cross, the state's largest commercial insurer has created a preferred Tier 1
network without first sharing information or criteria for how it made its decision about which
hospitals to include and which to exclude, showing a complete lack of transparency inits
decision making process. Moreover, the OMNIA plan was approved by the Department of
Banking and Insurance in record time and with knowledge that the plan did not meet the
Department's own network adequacy standards.

Here is what Horizon has revealed about their criteria:

First, that hospitals were chosen for quality. But that doesn’t square with the facts
surrounding our hospital’s quality performance. St. Francis was awarded Horizon's own
High Petforming Hospital Award, and most recently we received an A score from
Leapfrog, which is a widely recognized standard for comparing hospitals’ performance
on the national standards of safety, quality, and efficiency.

Horizon has also stated that hospitals were chosen based on their willingness to embrace
a value-based pay structure. Here again, our commitment to embracing value-based care
is clear. St. Francis, as well as our partner hospital Lourdes Medical Center, were the
first two hospitals in the state to establish PACE programs, which are all-inclusive care
programs for the elderly. Because we support and embrace different pay structures, we
agreed to a monthly capitated fee from Medicare/Medicaid. We embrace payment reform
and pay-for-performance structures, as well as support the growing need for population
health models. But clearly, that wasn’t considered.

Last. and most importantly in our case, Horizon has stated that hospitals were chosen
based on their location. Yet OMNIA’s network does not include a single Tier 1 hospital
in the city of Trenton. This means that our residents who are part of the OMNIA network
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would have to travel 20 or more miles to access a Tier 1 hospital. For OB services, the
distance would be even further. The alternative for Trenton residents would be to visit
their local hospital, and be faced with much higher out of pocket costs. Despite these
gaps, the DOBI determined that the OMNIA Network was adequate to meet the health
care needs of Horizon's members. It’s impossible to imagine how a health network can be
considered adequate when it would require an expecting mother to travel upwards of an
hour to access Tier 1 care at a hospital.

Based on Horizon’s own criteria, we feel St. Francis — as well as many of the other hospitals it
chose to exclude — is not only qualified to be part of OMNIA’s Tier 1 network, but that patients
and our community would be better served if we were.

Beyond negative impacts on patient access, OMNIA’s exclusion of St. Francis has serious
financial ramifications for excluded hospitals.

OMNIA has the potential to shift a significant number of commercially insured patients away
from our hospital. Since Horizon has excluded us from its preferred network, it has essentially
shrunk the number of insured patients we will serve by steering them to other hospitals that are
part of its first tier, which could have a direct impact on our hospitals’ financial health. In the
City of Trenton, it will threaten the “health safety net” that has been established by this
Legislature and the Department of Health to protect the health of residents. I would ask that the
Legislature exercise its oversight responsibilities by examining how Horizon OMNIA impacts
state health planning, particularly when it comes to cardiac care, high-risk deliveries and trauma.

Both the DOBI and Horizon claim that the OMNIA network will not shift much business. We
cannot rely on that assumptionVariables such as the rising cost of healthcare and new healthcare
reform regulations are causing employers to shift more of the financial responsibility to its
employees. And plans like the one approved by the DOBI will cause employers and consumers
to switch providers. That’s specifically why OMNIA was created, otherwise they would not have
put this much effort into a new network they don’t expect a lot of people to use.

The construct of the OMNIA Network and the way in which it was developed runs contrary to
the New Jersey Hospital Association's "Principles” regarding tiered networks. Those principles
recognize the need to reduce healthcare costs while also maintaining access to healthcare. The
principles require that the factors and criteria used to profile providers and place them in tiers or
limited networks should be transparent to all involved. NJHA's principles also demand that the
DOBI update its regulatory framework for review of limited networks to ensure network
adequacy before a plan is certified and marketed to the public and that DOBI obtain sign off on
the network adequacy from the Department of Health which has a better understanding of the
healthcare providers in New Jersey so that access to care is maintained for all New Jerseyans.

St. Francis is an essential part of the access that our state’s poorest residents have to healthcare.
We are a safety net for those who can’t afford care or are uninsured. Yet, we can’t provide that
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essential service to our community if we are not financially sound. Our bottom lines are already
very stretched. As a result, anything that erodes our ability to serve commercially insured
patients impacts our financial viability.

This is a very serious matter for us — one that could have significant impacts on our ability to
serve our patients. Despite our pleas, and the grassroots outpouring of concern from local
residents, legislators and the news media, neither the DOBI nor Horizon have addressed the
major flaws in its OMNIA network, or the serious ramifications it can have for hospitals that are
excluded from its first tier.

We will continue our effort to challenge the Department of Banking and Insurance's decision and
to push Horizon to reconsider its position, but we urge this body to use the authority you have to
find answers to the serious questions that remain about the impact that Horizon’s OMNIA
network will have on the healthcare landscape in New Jersey.

I’m happy to answer any questions you may have. Thank you for your time and consideration.
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Virtua

Assembly Health and Senior Services Committee
‘Assembly Regulatory Oversight Committee
Joint Legislative Hearing on the Impact of Tiered Health Insurance Networks
December 2, 2015

Matt Zuino
Senior Vice President, Hospital Services, Virtua

Chairman Conaway, Chairman Gusciora and Members of the Committees:

[ am Matt Zuino, Senior Vice President of Hospital Services for Virtua, which is one of the
largest health systems in the state providing a broad continuum of healthcare services from
health and wellness services to post-acute care. We are recognized by The Joint
Commission and Leapfrog as a high quality health system. More people select Virtua for

their care than any other hospital in South Jersey.

Thank you for your leadership in conducting this hearing about the impact of tiered health
insurance networks. At Virtua, we fully support the transformation of our healthcare

system to one that rewards all providers - hospitals, physicians and others -

for delivering value and favorable outcomes for our patients but we have concerns

regarding the network design of OMNIA.

We know that new insurance products with narrow networks and tiers will become more

common and we support that direction.

Our chief concern is the way that Horizon created the OMNIA Health Alliance will
adversely impact NJ residents’ access to high quality healthc_are, particularly from

the hospitals and physicians that Horizon did not include in Tier 1.

The Horizon OMNIA plan has just one Tier 1 hospital to serve nearly one million
residents of Burlington and Camden counties. For the rest of the state, on average,
there is one Tier 1 hospital for every 200,000 people. '
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There is no Tier 1 hospital in Burlington County, the state’s largest county by area.

There is only one Tier 1 hospital in Camden County.

During its review process of the OMNIA plan, the State Department of Banking and

Insurance notified Horizon that the plan did not meet network adequacy requirements for

0B services in Burlington County, falling 2% short.

According to our analysis of available data, we believe that that the deficiencies are

significantly greater than DOBI identified - specifically, that OMNIA fails to meet network

adequacy requirements for about one third of Burlington County, falling short in 15 of
Burlington County’s 46 ZIP codes.

That means people in certain parts of Burlington County will need to drive a considerable

distance to access an OMNIA Tier 1 hospital in the City of Camden in Camden County'or at

Plainsboro in Middlesex County.

Isn't there something wrong with this picture? Even Horizon’s own map of Tier 1 providers

reveals this huge, gaping geographic hole in our part of the state.

Horizon announced on November 25 that OMNIA Health Plan members can receive

obstetric services at any hospital in Burlington and Mercer Counties at an OMNIA Tier 1

level of benefits as a benefit exception.

A Horizon representative told us that that are keeping Virtua in OMNIA Tier 2, but for
women covered By OMNIA delivering at Virtua Memorial in Mount Holly, they will handle
the women’s claims as if they were in Tier 1. This is a wholly unsatisfactory plan because it
leaves women and their babies exposed to potential Tier 2 costs as well as concerns such as
the following:

- What if a woman develops complications after delivery and needs to be transferred
to a medical unit other than maternity?

- What if those complications are other than obstetrical? .

- What if the baby requires transfer to the Virtua Voorhees Neonatal Intensive Care
Unit at our Voorhees Hospital? Or to our partner The Children’s Hospital of

Philadelphia?

. How are Horizon's customers supposed to navigate this information?
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Virtua delivers more than 8,000 babies a year at its Mt. Holly and Voorhees hospitals.
At Virtua Memorial, we are a state-designated Level 2 Maternity Service. At Virtua

Voorhees, we are designated as a Regional Perinatal Center with a Neonatal Intensive Care

Unit.

But Horizon’s plan means people in certain parts of Burlington County will need to drive a
considerable distance to access an OMNIA Tier 1 hospital in the City of Camden in Camden

County or at Plainsboro in Middlesex County for maternity services — or any other services.

We are disappointed that Horizon did not give us the opportunity to participate in OMNIA
~ Tier 1 even though we have enjoyed a favorable relationship with them:
¢ We participate in Horizon's Patient Centered Medical Home (PCMH) program -

ours is Horizon’s largest program in the area of Burlington and Camden Counties.

Virtua has 13,000 Horizon members, adults and children, cared for by Virtua
Medical Group primary care physicians. In fact, Horizon has rewarded us for
achieving quality measure targets each program year. However, our PCMH medical
patients electing OMNIA as théir insurance product will have to pay a higher co-pay
to stay with the physicians in the Virtua Medical Group.

o Inaddition, in July, Horizon executives presented Virtua with quality awards for
the performance of our three acute care hospitals in the areas of patient safety,

guality and cost-of-care measures.

Horizon has exceptional responsibilities to New Jersey and its residents as the leading
health services corporation covering nearly half of all residents. That’s all the more reason

that transparency about the OMNIA family of insurance products is essential.

In conclusion, the way Horizon created the OMNIA Health Alliance will adversely
impact NJ residents’ access to high quality healthcare. Thank you for taking the time

to consider these critically important issues and what remedies the Legislature may

consider.
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ADDENDUM: More about Virtua

. As one of New Jersey’s largest health systems, Virtua helps people be well, get well and stay well
through a comprehensive range of health care services. Services are delivered through three health
and wellness centers, two major ambulatory care centers, three fitness centers, three acute care
hospitals, primary and specialty physician practices with 287 physicians plus 87 additional
practitioners, three urgent care centers, 11 ambulatory surgery centers, home health services, two
long-term care and rehabilitation centers, 12 paramedic units and a wide range of outpatient

services.

A leader in maternal and child health services, Virtua delivers more than 8,000 babies a year. Virtua
also provides employment and wellness services to 1,700 businesses and corporations.

An innovator in clinical and information technology such as electronic medical records, Virtua is
recognized for its groundbreaking partnerships with GE Healthcare, The Children's Hospital of
Philadelphia (CHOP) and Penn Medicine.

Virtua has demonstrated its commitment to and capabilities in value-based approaches to
providing and coordinating care.
¢ We formed and operate a Medicare ACO, VirtuaCare.
« And we participate in the CMS joint replacement bundling demonstration project.
s Virtua employs 22 community-based care managers who work with our patients,
physicians and community providers.- .
e Over the past 10 years, Virtua has invested close to $200 million in health information
technologies, electronic medical records and communications.
o For more than 10 years, Virtua has been a leader in our state in deploying a range of

telemedicine technologies.

Our hospital in Voorhees reached the top five percent of hospitals nationwide in the latest Press
Ganey survey of patient satisfaction.

Our Voorhees hospital again won the Consumer Choice Award from the National Research
Corporation.

Our intensive care units in Marlton and Voorhees were honored with Beacon Awards for Excellence
from the American Association of Critical Care Nurses.

Virtua employs more than 8,700 people and has been honored as the #1 Best Place to Work in the
Delaware Valley every year since 2007. Itis the recipient of the Consumer Choice Award from the
National Research Corporation. For more information, visit www.virtua.org or
www.virtuabroadcastnetwork.org. '
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Testimony
Kristen Silberstein, Vice President, Managed Care
Valley Health System
December 2, 2015

Valley Health System appreciates the opportunity to testify and applauds the Assembly for holding
this important hearing on the significantly flawed OMNIA Health Alliance and OMNIA Health Plans.

Horizon dominates the health care market in NJ, controlling over 42% of the HMO market and over
60% of the individual insurance market — that’s individual policies sold both on and off the federal
market exchange. A dominant insurer should not be allowed to dictate which providers succeed in
this state and which ones fail nor should it be allowed to damage the reputations of quality
hospitals by designating them as “Tier 2.” More importantly, a dominant insurer should not be
allowed to market a product based on the false premise that it provides better care coordination
and better quality when the product actually has the opposite effect by separating consumers from
high performing, high quality physicians.

Horizon's decision to exclude Valley Hospital from its Tier 1 network yet include Valley's
multispecialty physician group as a Tier 1 provider is evidence of the fact that Horizon’s selection
process had very little to do with care coordination or population health and everything to do with
demanding deeper hospital discounts in exchange for geographic exclusivity and long term
contracts.

N

With over 15,000 Horizon patients, Valley Medical Group is one of Horizon’s largest Patient
Centered Medical Homes. Our extensive multispecialty group practice has over 240 physicians
dedicated to population health. In fact, this spring, Valley Medical group received NCQA Level 3
Designation — the highest patient centered medical home designation available — it’s the “Good
Housekeeping Seal of Approval” as far as patient centered medical homes go.

What doesn’t make sense to us is how an insurer can put its highly regarded physician partners who
only have privileges at Valley Hospital in the untenable position of having to hand off their patients
to an unknown physician at a Tier 1 hospital or make our physicians explain to patients that they will
have to incur significantly greater out of pocket costs so they can care for them at Valley Hospital.
Which option should a patient choose? Be cared for by a stranger at an unfamiliar hospital or stay
with their trusted physician and hospital but be financially penalized? The answer is NEITHER. No
insurer should be allowed to force a consumer to make such a decision, yet that is precisely what
the OMNIA Plans could do to the 15,000 Horizon patients that Valley Medical Group cares for and
countless more statewide. ’

This disconnect is clearly contrary to the concept of population health and jeopardizes the
longstanding relationships that patients have with their physicians. If Horizon was truly concerned
about better care, why would they offer a product that has the potential to separate patients from
the very physicians who have been coordinating their care and doing it in a high quality, efficient
manner, at least according to Horizon’s own Patient Centered Medical Home standards? The
answer is simple, Horizon is not concerned about population health or better care. Horizon is
merely concerned about deep hospital discounts and its own profitability. Physicians and patient
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relationships be damned. OMNIA is forcing consumers to make a “loose/loose” decision — my
physician or my pocketbook. And for this as well as many other reasons the OMNIA plans should
be pulled from the market until all of their flaws can be fixed. With two full months of open
enrollment to go, consumers have more than enough time to select a new plan on the health
exchange. It is disconcerting that DOBI feels differently. At the very least, new legislation is needed
to ensure payers follow a fair, objective and transparent selection process when forming limited

provider networks. Thank you.
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Good morning. I am Ronald C. Rak, JD, CEO of Saint Peter’s Healthcare System.

I’d like to extend my gratitude to Assemblyman Herb Conaway, Chairman of the Assembly
Health and Senior Services Committee, and Assemblyman Reed Gusciora, Chairman of the
Assembly Regulatory Oversight, for allowing me the opportunity to present this written
testimony today about this very important subject to all New Jersey citizens on behalf of
Saint Peter’s Healthcare System.

A new partnership between Horizon Blue Cross Blue Shield of New Jersey and several major
health care systems was announced in September. Dubbed the OMNIA Health Alliance, Horizon
intends to offer lower-cost health insurance for consumers who use select hospitals and doctors
in this alliance as well as 12 other hospitals identified as “Tier 1” providers in New J ersey. Those
Tier 1 providers will move from a traditional fee-for-service model of health care to a so-called
"fee-for-value” model. Fee-for-value models will improve the health of populations they serve,
while Horizon claims it is reducing costs. As explained by Horizon, it will give patients strong
financial incentives to use Tier 1 hospitals even though the Tier 2 hospitals nominally remain
part of the Horizon network.

Unfortunately, without giving Saint Peter’s University Hospital any notice or opportunity to state
its case, Horizon excluded Saint Peter’s from membership in the favored Tier 1 group. Instead,
Saint Peter’s and 33 other hospitals were ranked as Tier 2. For reasons it has not explained,
Horizon has excluded all but one of New Jersey’s eight Catholic hospitals from Tier 1. Saint
Peter’s fears, with good reason, that the OMNIA product will do great harm to our institution,
and to the patients we serve, by exerting financial pressure on patients to use Tier 1 hospitals
regardless of quality.

Saint Peter’s agrees that fee-for-value models are best for the future of health care because fee-
for-service models encourage greater use of health care services. In fact, we have several fee-for-
value health care initiatives in process designed to improve the quality of care provided at a
reduced cost.

But Saint Peter’s strongly disagrees that the way to implement fee-for-value is for New Jersey’s
Jargest health insurer to discriminate among hospitals and impose financial pressure for patients
to use the hospitals Horizon has favored. We also strongly object to the secretive and arbitrary
means by which Horizon has implemented this decision.

Specifically, we are very troubled that Horizon launched this product under a cloak of secrecy
without disclosing the standards it uses or giving affected hospitals the right to comment.
Horizon’s CEO has publicly stated that Horizon did not use a REP process to determine which
hospitals it would favor with Tier 1 status. Instead, he said that Horizon “asked no hospitals to
participate” but “identified the potential partners that we wanted and approached them.” This
arbitrary selection process, responsible to no one, is not the way New Jersey’s largest health
insurer should be making decisions that affect the fate of hospitals throughout the state.

Moreover, it violates the provisions of Horizon’s Network Hospital Agreement that give.
hospitals the right to know Horizon’s criteria and standards for new networks or subnetworks, to
have advance notice of such new networks or subnetworks, and to join them if the hospital meets
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Horizon’s criteria. It also appears to violate Department of Banking and Insurance regulations
under the Health Care Quality Act of 1997. '

The purpose and impact of discriminating between Tier 1 and Tier 2 hospitals is to put financial
pressure on patients to use Tier 1. The State Health Benefit Plan has announced that Tier 1
hospitals will provide covered state employees with “lower member cost sharing” than Tier 2.
We do not know the financial arrangements between Horizon and the Tier 1 hospitals — and we
hope the Committee will thoroughly inquire about them — but it is only reasonable to assume that
economics is driving this rather than health care. Saint Peter’s and the other Tier 2 hospitals had
no chance to protect their interests because Horizon acted in secret. Whether Horizon in fact
acted without consulting the favored Tier 1 hospitals is another issue that we hope the
Committee will thoroughly investigate.

In an interview last week, Horizon’s CEO said that the OMNIA product would give patients who
use a Tier 1 hospital “substantial savings in their out-of-pocket cost in the form of lower
deductibles, [and] in some cases no deductibles,” and that OMNIA “is an incentive based ,
product design for Tier 1.” In the same interview, he said that “there isn’t any disincentive to use
a Tier 2 provider.” This defies common sense. On the contrary, we believe that the OMNIA
product cannot work unless patients are migrated away from Tier 2 hospitals to Tier 1 hospitals
to compensate them for financial concessions they make to Horizon. ' ‘

The benefits for individual New Jersey residents who opt to enroll in the OMNIA product may
also be grossly overstated by Horizon. Take state employees as one example. The average state
employee contributes about 20 percent of their annual premium, or roughly $500. Yet they
would expose themselves to a $1,500 deductible and 80 percent co-insurance and a $4,500 in-
network out-of-pocket maximum, if they are admitted to a Tier 2 hospital, compared to zero
deductible, 20 percent co-insurance and 2,500 out-of pocket maximum at a Tier 1 hospital.
(Attachment No. 1.)

The secrecy and financial pressure on patients are all the more troubling because Horizon has
arbitrarily assigned many high quality hospitals, including Saint Peter’s, to Tier 2. In particular,
as shown by the objective quality and patient satisfaction data, in the attachment to our
testimony, we are equal to or better than our competitors. (Attachment Nos. 2 and 3)

As a faith based institution Saint Peter’s is also troubled that all but one Catholic hospital in New
Jersey was excluded from Tier 1. That one hospital appears to have been included because it
was the only facility in its catchment area. Whether the exclusion of Catholic hospitalsis a,
coincidence is something that we trust the committee will examine. While we engage in this.
discussion, we should not ignore the unique quality of care that faith-based institutions deliver to
its patients and that there is a huge portion of our state’s population that prefer to be treated in a
religious-based setting. (See op-ed piece written in the West Palm Beach Times by a family
member of a former Saint Peter’s hospital patient. (Attachment No. 4.)

Finally, Saint Peter’s believes that the long-term impact of Horizon’s discriminatory two-tier
system in the OMNIA plan could be disastrous for New Jersey’s healthcare marketplace, eroding
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the quality and availability of patient services, along with the financial stability of those hospitals
and healthcare systems that are relegated to second-class status in Horizon’s equation. We
believe the Horizon model may actually imperil the very existence of some New Jersey
hospitals.

The Selection Process

Horizon has not made public the specific criteria it used to select Tier 1 hospitals or the relative
weight it gave those criteria. Speaking in generalities, Horizon’s CEO said last week that
Horizon unilaterally used six “broad categories” to select Tier 1 hospitals:

o Clinical quality

e Service offering across the continuum of care

o Consumer preference data from publicly available sources
o Value-based care capabilities

¢ Scale of the organizations

o Commitment to value

Saint Peter’s appears qualified to be an OMNIA member by every one of those listed measures,
yet Saint Peter’s was not invited to Tier 1. Instead, as referenced in attachments Nos. 2 and 3,
hospitals with lesser safety and quality ratings, clinical expertise, breadth of clinical programs,
and reach of marketplace are part of OMNIA. Horizon has given no explanation. We hope the
Committee will require one. ' '

Horizon has not disclosed the particulars of its “broad categories.” It has not disclosed what
consumer preference data it used. It has not disclosed how it measured a hospital’s
“commitment to value,” which seems to be a very subjective standard.

Most importantly, Horizon has not disclosed how it weighted “scale of organizations” against
quality of care, scope of services and consumer preference. It is entirely possible that Horizon
was willing to sacrifice quality and consumer preference in order to favor larger hospitals or
multi-hospital systems. Saint Peter’s hopes that the Committee will require Horizon to explain
in detail its evaluation process and to justify the selection of the hospitals it chose for Tier 1 and
the rejection of those it consigned to Tier 2.

Saint Peter’s was only the sixth hospital in the world to be ranked as a Magnet Hospital for
Nursing Excellence by the American Nurses Association for four consecutive four-year terms.

The Joint Commission, America’s leading accreditor of health care organizations, rates Saint
Peter’s as one of the nation’s Top Performers on Key Quality Measures for positive patient
outcomes in the areas of heart attack, heart failure, pneumonia, surgical care, and childhood
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asthma. Saint Peter’s is the lone New Jersey hospital to be cited for quality care of childhood
asthma. .

The Saint Peter’s NICU is the only such unit in New Jersey to receive a Beacon Award for
critical care excellence in the delivery of neonatal intensive care nursing, and the Intensive Care
Unit at Saint Peter’s is the only ICU in New Jersey to receive a Beacon Award for critical care
excellence on five separate occasions.

Health care consumers also rate Saint Peter’s highly, as revealed by our Hospital Consumers
Assessment of Healthcare Systems and Providers, or HCAHPS scores, which show that patients
place Saint Peter’s in the 99th percentile, or No. 1'among all hospitals in New Jersey, in
environment of care, pain management, use of medicines, discharge instructions, and care
transitions, while we rank in the 98th percentile in the responsiveness of medical and support
staff. Those rankings are for the most recent May through July reporting period. (Attachments
No. 2 and 3.)

Please consider this example of quality from a cost-of-care perspective. Saint Peter’s is
recognized as a superior hospital for high-risk pregnancies and maternal fetal medicine. Good
perinatal care in high-risk/MFM results in fewer babies who are born prematurely and thus fewer
babies born with complications requiring NICU admission. In 2014, the average payment made
by Horizon for our NICU was $50,000 per NICU admission.

If good perinatal MFM/high-risk care equals fewer NICU babies, then conversely poor perinatal
MFM/high-risk care will equal more NICU babies. Patients in the OMNIA product may not use
Saint Peter’s highly rated MFM/high risk services because of cost and thus may end up with less
than the best perinatal care, resulting in a higher percentage of NICU babies. If even 10 more
babies are placed in the NICU, that is $500,000 to Horizon. Twenty babies equal $1 million, etc.
Our excellent MFM/high-risk services are a cost-saver (and quality producer) to Horizon, the
community, and of course to the patient. : :

In neonatology, when treating our most precious and vulnerable patient population, according to
the Vermont-Oxford Network Report, which includes data from more than 1,000 centers, our
NICU is a leader in not just saving lives but ensuring our infants do not suffer long-term health
complications once they are discharged from the intensive care setting. For example, in

2014, for very low birth weight babies, only 19 percent required oxygen at 36 weeks as
compared to 30 percent of all hospitals in the network; only 18 percent of Saint Peter’s NICU
very low birth weight babies developed chronic lung disease at 36 weeks versus 25 percent of all
hospitals.

(Attachment No. 5.)

To illustrate how non-transparent Horizon has been, instead of the six “broad categories” set out
by CEO Marino, Horizon is now making public statements that its only criterion for Tier 1 status
is the ability of any healthcare system to move from a fee-for-service to a fee-for-value model of
care. Even if this is the sole criteria, Saint Peter’s is well along on that path:

Examples include:
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- Saint Peter’s is actively engaged in building and growing our population health strategy. Our
state-sponsored Delivery System Reform Incentive Payment (DSRIP) program in diabetes
management is but one example of the type of care Saint Peter’s is delivering and embarking
upon. Our five-year, $20.5 million program performs early screening of all patients who arrive in
our emergency department, our inpatient units and in our ambulatory network for diabetes. We
also screen patients via our mobile van, which travels to communities to promote healthy
lifestyles. Once a patient is identified as diabetic (or potentially diabetic) we enroll them in
DSRIP, which incorporates nutritional support, dietary education, and aggressive prevention of
complications from diabetes such as blindness or amputations due to foot ulcers. In our initial
pilot of DSRIP, our initiatives resulted in an average absolute reduction in the benchmark
laboratory blood test measure of diabetes control, Hemoglobin A1C (HbA1C). A higher HbAlc
equates to poorer control, a lower value means better. Furthermore, for those patients enrolled in
our DSRIP program, we are witnessing less emergency department visits and less hospital
admissions. '

- Saint Peter’s, in partnership with the New Jersey Hospital Association, has aggressively
enrolled its physicians in a new federal program known as the Gainsharing Project. The
Gainsharing Project is a creation of the Center for Medicare and Medicaid Innovation. The
program enables physicians to focus on treatments that lead to measurably improved outcomes
and result in lower costs of care and better quality outcomes. More than 110 physicians at Saint
Peter’s have joined up thus far.

- Saint Peter’s Healthcare System and Partners In Care, New Jersey’s oldest physician-owned
provider network and healthcare management company, have also entered into an innovative
agreement for the hospital’s adult medicine primary care and multi-specialty employed
physicians and extenders to join the Partners In Care Medicare Accountable Care Organization
program. Under this arrangement, Saint Peter’s in-house physicians have access to the Partners
In Care ACO’s full suite of services designed to improve the efficiency and delivery of care for
the unmanaged Medicare population.

- Saint Peter’s is enrolled in The Centers for Medicare and Medicaid Services (CMS) Value
Based Payment Program, which captures data that indicates how well a hospital is performing
‘based upon an established set of quality measures. This program is a de facto reflection of a
hospital’s commitment to improving health outcomes and providing a safe and nurturing
environment for patients. It reviews data on patients who are treated for heart failure, pneumonia,
and heart attacks; it incorporates an organization’s Hospital Consumer Assessment of Healthcare
Providers and Systems (HCAHPS) score, which is a standardized survey of hospital patients that
captures their unique perspectives on the care provided. Saint Peter’s performance score has
ranked higher than the New Jersey average for each of the past three years; and for our calendar
year to date, based upon a standardized advisory board mmpact modeler, we are on target to be in
the 91st percentile of all hospitals in the nation who participate in Value Based Purchasing.
(Attachment No. 6.)

Our commitment to value-based care is further illustrated by our ranking as one of the lowest
- cost, highest quality health care providers among our competitors in central New Jersey, as
reported by Pricewaterhouse Coopers based on measurements by the Centers for Medicare and
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Medicaid Services, whose value-based purchasing scores rank providers based on mortality,
process of care, efficiency, and patient satisfaction, among a number of clinical quality
indicators. (Attachment No. 7.)

The “value” of our services is also reflected by Saint Peter’s status as the go-to provider for a
wide range of services, including specialty care that is often difficult to find elsewhere in New
Jersey: Saint Peter’s operates the largest Neonatal Intensive Care Unit in New Jersey with 53
bassinettes; Saint Peter’s is a designated children’s hospital and a Regional Perinatal Center that
operates one of the largest maternity services in New Jersey and in the country; in 2014 alone,
the hospital delivered 5,579 babies, the most of any hospital in central New Jersey; and the Saint
Peter’s Department of Medical Genetics and Genomic Medicine is among the largest in the
Northeast, while its Regional Center for Newborn Screening and Genetic Services is a
comprehensive program providing confirmatory diagnostic testing, management, treatment,
education, research, and counseling for all disorders currently screened for in New Jersey.

Saint Peter’s is a volume leader in New Jersey in the following clinical areas, based upon 2013
statistics, the most recent available: No. 1 in obstetrics discharges; No. 2 in NICU admissions;
No. 3 in epilepsy discharges; and No. 5 in the total number of in—hospital pediatrics cases.
(Attachment No. 8.) :

Community

Saint Peter’s is also deeply troubled by Horizon’s unexplained exclusion of Catholic hospitals,
which would have been included had Horizon considered the quality and reach of their care, and
their cost-effectiveness.

Horizon must not ignore that Saint Peter’s, as a faith-based organization, delivers a certain
quality of care that is unique to our institution and the seven other Catholic institutions denied
access to OMNIA.

Last year, Saint Peter’s treated 16,889 uninsured patients as charity care. Unfortunately, the
staté’s subsidy to hospitals that provide free or reduced cost of charity care to the uninsured does
not fully cover the cost. Catholic hospitals including Saint Peter’s rely on payments received
from commercial insurers such as Horizon to defray the costs of providing charity care to
economically distressed populations. Horizon’s proposed plan may have the undesirable long-
term effect of reducing or eliminating service lines and care options for Medicaid and charity
care recipients across New Jersey. This has the potential to create a segregated New Jersey of the
haves with private insurance vs. the have-nots with Medicaid, charity care or no insurance.

Catholic hospitals also extend their faith-based mission in support of many other religions and
groups. At Saint Peter’s, for example, we have partnered with the Jewish community to sponsor
a bedroom suite where families of observant Orthodox Jews may stay, enabling them to walk to
see their loved ones who are patients at Saint Peter’s on the Sabbath in accordance with their
faith; Saint Peter’s sponsors free ethnic-specific health fairs to a variety of groups, including the
Hindu, Asian, Jewish, Muslim, Latino and African-Americar communities, and the hospital has
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launched a bloodless medicine program for the Jehovah’s Witness community, to list but a few
of our many efforts. '

Again, the only conclusion that we can reach, based upon Horizon’s actions, is that while
Horizon publicly states that the religious nature of any institution was not a qualifying factor, the
genesis of this program, whether intended by Horizon or not, is a true threat to faith-based
institutions in New Jersey.

Impact

Finally, Saint Peter’s treated more than 16,500 individuals in 2014 who were covered by Horizon
health insurance. Of that number, 6,500 would be potentially at risk of switching to OMNIA.
Saint Peter’s estimates that Horizon’s OMNIA network, if fully implemented, could result in a
$36 million loss in revenue to Saint Peter’s, a significant drain on our operations, impinging
upon our ability to sustain programs, grow health networks, and invest in new and needed
technology. (Attachment No. 9.)

Conclusion

Saint Peter’s opposes the OMNIA plan. As things now stand, it appears decisions were driven as
much or more by financial considerations than they were by quality of care or patient choice.

I urge the Committee to stringently examine the following:

e The specific criteria Horizon used to select Tier 1 hospitals and the weight it gave -
them.

e The balance between size of the hospital or hospital system on the one hand and
quality of care, scope of services and patient preference on the other.

e The specific reasons that Horizon selected hospitals for Tier 1 or Tier 2 status.
e The difference in pricing and reimbursement between Tier 1 and Tier 2 hospitals.

e Whether Horizon has made any internal analysis or any statements to Tier 1 hospitals
about an increase in patient volume due to Tier 1 status

e Whether Horizon has made any internal analysis or any statements to Tier 1 hospitals
about the financial consequences of Tier 1 status.

e Whether Horizon has made any internal analysis of the financial impact of Tier 2
status on hospitals.

"o Whether Horizon has made any analysis of the impact on New Jersey residents’
~ access to quality hospital care if non-Tier 1 hospitals are forced out of business as a
result of this plan. ‘
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o The extent to which Horizon expects the OMNIA Healthcare Alliance to reduce
premiums. ‘

e The way in which Horizon expects to realize savings on claims that will support those
premium reductions. '

e The reason Horizon has excluded all but one Catholic institution from Tier 1 status.

e What discussions if any did Horizon have with regulatory authorities regarding the
OMNIA program?

Looking forward, what do T also ask of this Committee on behalf of my healthcare system and
others designated Tier 2 in the OMNIA plan?

I plead before this Committee, elected to represent the people of this state

First, for leadership in compelling Horizon to suspend the OMNIA program while the
necessary facts are gathered and to implement a process by which all stakeholders can determine
how best to create a fair and equitable marketplace that aids systems and consumers alike. And if
it should be decided that a two-tiered system best suits the needs of our citizens, I refer to my
written testimony, to which I have appended a very instructive article entitled “Tiered Physician
Networks: A New Twist On An Old Issue,” which gives a synopsis of how various state
legislatures have addressed the issue of tiered physician reimbursement by insurers. Although
this article refers to physician networks its written recommendations starting on Page 19 are
applicable to the development of any tiered healthcare network. (Attachment No. 10.) I call upon
this Legislature to give serious consideration to the adoption of similar measures with regard to
tiered reimbursement to hospitals by insurers of hospitals;

, And, second, for leadership in recognizing that while the delivery of healthcare in this
state must be rationalized, it cannot and must not be done by the decision of a few insurance
executives acting without the input of providers and citizens.

_ In sum, I am here to hopefully begin a constructive public dialogue about how best we as

a state can improve the delivery of healthcare — particularly to our most vulnerable citizens —
recognizing those providers who do put quality of care above the bottom line and who bring to
the patient experience a level of compassion and commitment to the dignity of all who enter their
doors, and also recognizing that the transformation of health care delivery cannot be left to the
will of a self-interested few but must be driven by the needs and wishes of our patients.

"This discourse that I ask for is long overdue in my opinion. The reconfiguration of healthcare
delivery should not — if we have the best interest of the patient at heart —be driven by a powerful
insurer and the largest healthcare systems in the State. Size does not always equate with quality
of care or with compassion. All healthcare providers should be invited into this discussion and
in the process invited to prove their worth.

Thank you for your time.

Page |9
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Quality and Performance Improvement Highlights across Central New Jersey -

(SPUH, RWNB, RWI:Rahway, RWhiamiiton, Princoton, Raritan Ravl

All dato refative to information below is from Hospitol Compare and The Leapfrog Group

HCAHPS (dota source Hospite! Compore 10/1/2013-9/30/201 4)

= BAUH is the number 1 hospital in gur servics zres for HLAHSS

¢ BPUH oul performg ol Hospitels in our service area in the oversl patient experience of care

e SPUH out performs and is ranked higher all. hospitals in our service area.for Communication with
RN’s, Communication with MD’s, Recelving help when needed, Pain control, and recommending

the hospital

¢ SPUH rani'cs.in the ton 10% out of service area and most Tier 1 hospitals, O.n!v.Haékensack
ranks hig_ her

¢ Betterthan Clara Mass, Palfisades, and Community in all HCAHPS. domains

Core Measures (dotg source Haspito! Compare 1071/2013-3/30/2014)

s Saint Peter's has been a Top Performer in TIC since 2012- present for Acute Myocardial
Infarction, Congestive Heart Failure, Pneumoniz, and Surgical Care mprovement Project,

v Additionally SPUH is-a top performer in TIC for children’s asthma care since 2013- present
@ Betierin all core measure areas in AM# than RWJ: Rahway and Princeton

¢ Betterin all core measure areas in CHF than RWL: N8, RWi:Hamilton, Princetor and Raritan

Bay
=  Better than all service area hospitals in the surgical care improvement project
e  Better than all séwice ares hospitals in the influenza immunization
¢ Better than or the same in -all Stroke metrics Compared to SPUH service area hospitals
s Betier than RWiRahway, Prinéet"on and Raritan Bay in ovérall VTE coré measure compliance

¢ Surgical Care Improvement Project better than Hackensack, Community, Newton, and
RWJ:Hamilton ‘

« 'ED throughput better than Clara Mass, Hackensack, Newark Beth Israel, Community, and
Newton in all throughput timing measures

s Influenza better than.all Tier 1 hospitals

o ¥4,




s Stroke SPUH is better than Princeton, Hackensack and Newton hospitals.in all stroke measures

¢ VTE better than Newton

Complications, Hospital Acguired Infections, Readmissions/Mortality (doto source Hospiial Compare
10/2/2013:5/30/2014f

s SPUH overwhelmingly shows nio difference than the surrounding service area hospitals related.

to

Hip/knee sx complications - catheter associated urinary tract infection
Serious sx.complications - SScolon
Central line infection rate -5851 hysterectomy.

MRSA prevalence (better than ALL) - C.diff prevalence {Better than All)

|
|




LeapFroe {Data source The Leapirog group):

s-  SPUH has fully met all Leahfrog.standards related to CPOE, ICU MD coverage/skills, Steps to avoid harm
and the management of serious errors, Same/ Better than 100% of hospitals in this group

» - SPUH has fully met Leapfrog standards related to early elective delivery, maternity care standards:and high
risk delivery. SPUH is the same/better than 76% of all hospitals in this comparison group across the metfics
of maternity care:

s . SPUH has fally met Leapfrog standards related to hospltal acquxred pressure ulcers and hospital acquxred
injuries,

+  BPRUH iz betier thar BWNE in sl aress within The Leapfrog Group Hospitai Acguired Condifions .

¢ SPUH is befter than RV NE and RW: Rabway in LOE

[Dam Perlod 6115-8/15 jsPuUH RWJHB [RWJ:Rahway |RWJ: Hamilton  {Priniceton |Raritan Bay |

[Leapirog Safety Score Spring 2015] B N

The Leapfrog Hospital Survey is the gold standard for comparing hospitals’' performance on the national standards
of safety, quality, and efficiency that are. most relevant to consumers and purchasers of care. The survey is the only
nationatly. standardized and endorsed set of measures that caplures hospital performance in patient saféety, quality
and resource ufilization.. Hospitais that participate in the Leapfrog Hospital Survey achieve hospital-wide
improvements that transiate into millions of lives and dollars saved. Leapfrog's Hospital Safetv Score® assigns A, B,
C, D and F grades to more than 2,500 U.S. hospitals based on their abifity to prevent errors, accidents, injuries and

infections.

[Dzta Peciod B115-8/15 SPUR. {RWJINB JRWJ:Ratway [RW: Hamitton [Princston _ |Raritan Bay |
[generalfncima . .

IFOE ffully Implemented

jicump - fully imofemiented

[Steps to Aviod Harm Wl implemented __ffully implementsd

illy implemented’ Hullys rqr_azlnnunud

Early Elecliva Delivery Fully o ]fiillvi' Simeniad
jC-Section sorme progress ; 3 i
{Episiotorsy: : willing 40 caport:

[Matam;ty Care Standard Pr: i biugy 1mp
fusily impls 4

{Substantis! Pra_ggas

some progrese

[&s SOt prORYess

|Readmission same progress !
ILeapfmg Safety Score Spring 2015 B
Botter thamr SPUH B
Samé-as SPUH:

Whise.than.SBUH:
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"No one wants to outlive their child. And yel, that is whar somelimes. happens in those
worst of sceriarios for any parent.” :

Bv Barbarg Yoresh

“4 37-year-old woman died lasi week on the oncology floor of u-leadting New
Jersey hospiial. Only six weeks prior; she had been admitted to that same hospital 1o
undergo tests to delermine the case of the anemia which was sapping her sirength. A
CAT scan revealed a tumor in her colon and a subsequent procedure determined that it
had metasiasized o ker liver; Doctors said that the size of the tumor and level of
imvolvement indicated that the cancer had been ‘growing ' undetected for at least three

years.
The diagnosis came as a complete, unexpected shock.

A day or so later - on Father's Day — she called her father in Florida with the
news. Less than 36 hours later, he was at her bedside. Surgery was scheduled to remove
the primary tumor and because the cancer was advanced. aggressive chemorherapy
ireatment was advised as soon as she had sufficiently recovered from the operation. But
her weakness lingered, along with raging ‘mumor’ fevers that necessitated a delay in
adminisiering the toxic chemieal brew thar was hoped would shrink the liver fumor - for
a tine.

She was re-admitted to the hospital and once again, the farher in Florida recetved
acall. Afier a brief morning conversation with his daughter’s doclor and chief oncology
nurse, the father was told it would be advisable fo come vnce again 10 the hospital ‘as
soon as possible. " By the wee hours of that same night, he and his wife were once again
ai the bedside of his daughter whese face was now drawn and whose abdomen was
severely distended from the ltver s cancer. ‘ :

Bending low over his sleeping daughter — his firstborn — the father whispered a greeting
in her ear and kissed her. Her eyes opened and she smiled in recognition and asked him
what made him come more than one week ahead of @ planned visit. He smiled and said
he just wated 1o be with her. And for one week she was in the truest sense of
fogetherness. ' '

Dying in a hespital is surely not on anyone s list of preferences but this was no
ordinary hospital. St Peter's University Hospital in New Brunswick, N.J. is a 500-bed
Catholic hospital that lovingly and compassionately terds to the emolional and spiritual
needs of its patients as well-as providing the highest quality medical care. The “whole
person”is nurtured here ~ including the patient’s Jamily and firiends — in a manmner which
minisiers to everyone regardless of race, creed or religious affiliation. ’

39¢




The daughier had a.fiancé and rhey had hoped for an August wedding in which
Dad would give her away: Bur August. was beyond the reach of her survival and when
they realized it, the head oncology nirse, hospital-staffers and others rushed to plan and
execule g wedding ceremony and celebration right there in the hospilal s healing garden
reom. Family, friends, co-workers; hospiral staff and chief executive officers and
administrators jammed. the flower-filled roam while the daughter, dressed in a bridal.
gown’ of white nightgown and satin robe, adorned with an actual bridal veil borrowed
Jrom her friend and carrying a ‘bouquet’ of three pink roses brought By her sfep-mother
. was wheeled into the room by her father and exchanged wedding vows. She remained
awake and alert during the ceremony through sheer wz/l and later nearly collapsed back
mto }wl bed from complele exhiaustion.

The father’s wife had beew in many hospitals and years ago had been Director of
Public and Community Relations for an acute-care facility in Palm Beach County. Yet
what she and her husband witnessed and experienced at St. Perer's was beyond any
conceplzon of good patient and: femily care. For most of her life. the wife played ‘hide
and seek’ with God. She wanted (o believe thai a benevolent supreme being saw and met
the needs of mortal men. Though she tried her best to live by the Golden Rule of ‘doing
unto others, " she somehow failed to find the God she so desperately wanted (o know.

By the end of the week at Saint Peter’s. she realized she had been looking in the
wrong places. Unlike corporate ‘bigwigs ' ensconced in unreachable ivory towers, she
Jinally learned that God wasn’t confining himself to looking down from heaven but rather
was oul and- about with menkind — acting through blessed individuals to reach the souls
of those in need. The wife learned this through the kindness and compassion of those
working on that oncology floor. And she and her hushand - both Jewish - experienced a
life-aliering rebirth of spivit through the wise counsel of a run who serves as chaplain
there. They learned that God' is not fettered by the confines of a house of worship or by
specific religious doctrine. And they learned from her that even those who profess to
devautly ‘practice’ their religion oftentimes do-not live it. Sisier Barbara told them that
sonelimes there are people so embinered and closed spiritually, that they become a
poisen to-the souls of others and must therefore be avoided,

The father and wife had knewn whal the Sister said was true but her affirmation
" of those truths gave them strength (0 face the imminent death of the daughter and deal i
with other family members who were deqf and blind to the gifls of compassionate love
those at Si. Peter’s (and God himsely) so unselfishly offered to any and all. The wife
realized she no longer had to search for an elusive God. He had-been with her oll along
buf she had been looking in loftier places. Who knew thar God wore street clothes
instead. of a white robe? Who knew rhat He wore many faces? ...

- The face of the head oncology nurse— awoman whose highly-skilled
projfessionalism is equaled zf not exceeded by her godliness, kmdness and ability to make

magic happen on her floor ..
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The face of a spunky, compassionate run whose wit and wisdom were a
marvelous blessing and testament (o the life of service 1o others she chose ...

The face of a 24-year-old nurse on that cancer floor who chose lo care for
terminally sick patients rather than mothers in childbirth ow ar upper floor ..

The face of a Wesr Indian nursing assisiant who took the hands of the husband
ard wife and prayed a secular prayer over the body of the young woman now mosily
asleep and only hours from death ...

The fuces of the doctors who gently, tenderly cared for the. daughter and rold her
- with the highest level of compassion — tha things were now iaking an irrevocable slide
toward an imminent end but that i would be peaceful and pain-free ...

The face of the patient herself — who found a gentle peace and appreciation Jor
those.caring for and about her that had eluded her imtil those Jinal days ...

The face of family members from adjoining rooms whose own loved ones were
bartling for their Iives and yel who found the time (o pray and give comjfort to others ...

The face of a twenty-something volunteer — a painfully thin young man who
willingly and withowt pay wen from room fo room refilling waier pitchers but who could
have been with his friends enjoying the gaiefy of youih ...

The face of the hospital 's health care system CEQ and president — a lawyer who
at age 45 wanted to-enier the priesthood but who instead was gently guided and
encouraged by a Cardinal ar the Vatican 10 fake on the ministry of St. Peter's University
Hospital ... :

All the faces at St. Peter’s — filled with a bearific benevolence und goodness that
was ount of this secular world. :

There was ... is ... an awra there and it is divine. For the life of the daughter
which was lost, so much was also gained: With the grief came grace, peace and.love.

And now, her father — my husband — will eternally carry her memory in his heart
and we will carry the blessings of St. Peter's University Hospital in our souls.
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Hospital Value-Based Purchasing (VBP) is part of the Centers. for Medicare & Medicaid
Services” (CMS”) long-standing effort to link Medicare’s payment system to a value-based
systern to improve healtheare quality, including the quality of care provided in the inpatient

hospital setting.

o The program attaches value-based purchasing to the payment system that accounts for the-
largest share.of Medicare spending, affecting payment for inpatient stays in over 3,500

hospitals across the country.

e Participating hospitals are paid for inpatient acute care services based on the quality of
care, not just quantity of the services they provide.

Value Based Purchasing (dato source CMS.gav] | FY2014 * | FY2015 | FY2016

SPUH Total Performance Score ¥ .62.54 34.6 33.89 5PUH has ranked l’figher than Nf overage

N} average Total Performance Score ’ 47.66 33.6 32.00 SPUH _hﬂs ranked higher than N}-average

SPUH Percentile Rank (higher is better) NA 43% 48% Using the cur.rent data FY 2017 prajection is
™= 91% per advisory board calculator**

*FY2014 criteria was different (Total Performance Score.FY2014 was process and experience only) FY2015 and FY 2016 the
Total Performance Score s a cohpadson with process, experience, outcomes and efficiency metrics.

F*The advisory board calculatoris a customized Medicare Value Based Purchasing impact Modeler that allows an individual
hospital to concurrently evaluate their Value Based Purchasing Impact :

SPUH has shown consistent growth and commitment to value based care versus fee based care evidenced by

- Total performance score which has cutperformed the NJ statewide average FY2014-FY2016

- The percentile ranking. increase by 5% from FY2015 to FY2016

Total Performance Score FY2015

Hospital
: {higher is better}
(" SPUH 34.6
SPUM total
Performanc RWJ NB 26.48 =
e score.is . x‘g’-‘
higher than Princeton 31.7 %
all service
area Overlook 297 B
\ A....v.r
Morristown 35.94 %

5t. Barnabas

38.82 .@

Newark Beth Israel

21.05 %

Hackensack

36.61 %_‘.
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- According to the New Solutions Statewide Databanlc, in 2013 the

below volumes of patients show a large attribution to SPUH.

Statewide Dischargés and rank in NJ 2013-

Overall
largest
volume In
araa

attributed |

to'SPUH

Hospital 'Neonate |Epilepsy | Pediatrics | Obstetrics |
[SPUH 1142 (2) 588 (3) |3036(5) |6521 (1)
RWJNB  |517 411 3236 2487
Princeton 29’5 151. | 641 2047

St. Barnabas | 881 1096  |2376 5948
Newark Beth [865 344 |2946 3535

lsrael

Morristown | 658 347 |2088 4587
Monmouth 572 193 2066 4820
Overlook 246 528 759 12715
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TIERED PHYSICJAN NETWORKS: A NEW TWIST ON AN OLD ISSUE

Christine C. Rinn, Esquire
Crowell & Moring LLP
Washington, DC

Over the last few years, there has been a flurry of activity involving the design
and implementation of tiered physician networks, challenges to the legality of such
networks, and regulating these networks. Although the tiered network initiative is
relatively new, the underlying concept of categorizing physicians for coverage purposes
is nol. Similarly, chaltenging and regulating such categorization is nothing new. This
member briefing examines the origin of tiered physician networks, the legal challenges
managed care organizations (MCOs) face from physicians and others in implementing
such networks, and state- efforts to regulate tiered network programs and the
performance-based evaluations used to establish these programs.

At its core, a fiered network program offers financial incentives (e.g., lower
out-of-pocket costs) to MCO enrollees to obtain healthcare services from physicians
in a preferred or higher tier (i.e., tier one). The tiering initiative is an evofutlon of the
basic tiering mechanism that has long been fundamental to health mamtenance
organizations. (HMOs) and other MCOs—the division between participating providers
and non-participating providers. Aside from signifying a provider's willingness fo '
contract on terms acceptable to the MCO, inclusion of a provider'in an MCQO's provider
directory also signifies that a provider has met the credentialing criteria and other
qualifications used by the MCO.in selecting providers. Having separate tiers of



padicipating providers is a refinement of that basic model, permitting MCOs to
recognize quality and cost-effectiveness and provide signals and incentives o
consumers to utilize providers who are so recognized. Such programs may also.
incentivize. providers o work to satisfy the screening. criteria used to qualify for
preferred tiered status: '

There are several forces that are driVing fiered netwarks and the performance-
based evaluations that underlie them. One force is employers who seek to control the
costs of providing health benefits to employees while stifl providing employees with
access to quality healthcare services. Another force is consumer-directed healthcare
aﬁd consumers’ need for information to make quality and cost-minded decisions. A third
force is the federal government, which has sponsored and otherwise encourages pay- (

for-performance initiatives that reward the provision of quality care in a cost-effective

way.'

Potential Bases for Challenge

Before tisred networks, physicians and other healthcare providers sought relief in
the courts for their exclusion or termination from MCO participating provider networks. A
key case in this area is Harper v. Healthsource, Inc.? In Harper, a physician who
participated in the Healthsource HMO as a surgeon and primary care physician
challenged the HMO’s decision to terminate his participating surgeon status for failure to
meet crede'nﬁaling criteria. Healthsource members accounted for approximately 40% of
the physician’s patient panel. Among his many allegations, Dr. Harper claimed that the
fermination without cause provision in ihe participating agreement, or the termination.in
his case, was void as against public policy, and that the HMO violated state law in
refusing to brovide him with certain records related to the credentialing decision.’ The

court held that Dr. Harper was entitled 1o proceed upon the merits of his claim that the

1 CMS Press Release, *Medicare. 'Pay For Performance (P4P)’ Initiatives,” (Jan. 31, 2005). .
2674 A.2d 962 (N.H. 1996). See aiso Potvin v. Melropofitan Life Ins. Co., 54 Cal. App. 4th 936, 63 Cal.
Rptr. 2d 202 (1987) afirmed and stperseded by 22 Cal. 4th 1060, 95 Cal. Rptr. 2d 498, 997 P.2d 1153
{2000). _ .

3 Dr. Harper claimed that Healthsource was “manipulating ahd skewing the records of treatment he had
provided 1o several of his patients and that such inaccuracies adversely aifected other subsequent
reports.” 674 A.2d at 963.

ISl



HMO's decision to terminate its relationship with him was made in bad faith or violated

- public policy.* According to the court, “iffa ph&si‘cian-‘s relationship is terminated without
cause and the physician believes that the decision to terminate was made in bad faith or
based upon some factor that would render the decision contrary to public policy, then
the physician is entitled to review. o’f' the decision."® The court further noted that the
public has a substantial interest in the relationship between an HMO and their preferred
provider physicians because this relationship is perhaps the most important factor in
linking a particutar physician with a particular patient. “We conclude that the public
interest and fundamental fairess demand that a health maintenance prganization's
decision to terminate its relationship with a particular physician provider must comport

" with the covenant of good faith and fair dealing and may not be made for a reason that
is contrary o pubiic-po!icy."6

Why Doses Provider Tiering Pose New L‘egai Challenges?

Unlike the initial decision not to contract with a parficular physician or the
subsequent decision 1o terminate a physician’s participation status, physicians ‘\)vho are
placed in a less advantageous tier are nevertheless allowed to remain in the MCO's.
participating provider network. So what is all the fuss about? One reason is the public
availability of a physician's tiered status as well as the 'g,eheraf or specific basis for the
tier assignment. MCO marketing and benefit materials as well as provider directories
include some sort of description of the tiered network, the basis for assigning a
physician to one tier versus another, and the advantages to the consumer for seeking
care froma phS/sician in va higher tier. A related reason is that- MCOQs actively market
tiered networks to employers. Thus, being a preferred tier presenis better opportunities

to grow and maintain a physician’s patient panel. Conversely, being in a higher-cost tier

* In his petifion, Dr. Harper asserted that his efforts to correct errars made in patient records played a role
in.Healthsource's decision, and he argued onrappeal that public-policy should condemn "an insurance
company which, upon receipt of a letter from a medical provider asking for assistance.in correcting . . .
records of patient treatments, terminates the doctor's services.” 674.A.29 81,966-967.

S 674 A.2d at.866. ,
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could result in patient panel reductions. Finally, there is the concern for the potential
interference with. existing physictan-patient relationships caused by-tiered networks. -
As the lawsuits and other challenges. that have been brought to date regarding
fiered networks demonsirate, regardless of the force behind the tiered netfwork initiative,
these programs expose MCOs to potential liability. The features (or flaws) that are.
areas of exposure to liability include: '
° Lack of transparency with providers, members, and the general

public in the measurement methodology and process

° Failure to include providers and members in developing
methodology

° Errors in datafwrong data used

s Over-reliance on cost meésures

° Questionable quétity measurement methodology

e Wrongful inclusion or exclusion in tiered provider network based on
rankings |

o Communications fo patients and providers‘

s Laqk of or failure to adequately implement dispute remedies:

° Sharing information

Potential Causes of Action

As with exclusion and termination decisions, there are a number of avenues by
which tiering programs could become legally risky. Claims could potentially be made by
aggrieved providers, by law enforcement offictals, or MCO regulatory bodies, ot in some
instances by enrollees themselves. The grounds for possible challenges are many:

1. Breach of Contract. Participating but disaffected physicians, could claim that
exclusion from the MCO's top tier or ranking is a breach of the physician’s provider
agreement with the MCO-. At a very basic level, a physician could claim that the provider

agreement contains an implicit, even if not explicit, commitment by the MCO to give the '

LY LY



physician the full benefits of "patﬁcipatihg provider” status. A physician ceuld seek to
claim that a commitment to.give: equally pre’feved: status-to all p.artici’paﬁng, providers, in
contrast to non-participating providers, was a fundamental quid pro-guo for any price
discount or cencession given by:the physician to the MCO. In short, the physician would
claim that the “steerage” advantages of participating provider status were part.of the
consideration from the MCO in exchange for price concessions by the physician. There

may also be specific contract language or other evidence to support such a claim.

2. Defamation/Libel, A physician could claim that communications to enroliees
or other proi/iders of his placement in a lower tier constitutes defamation or libel. In
essence, the physician would claim that the MCO had wrongfully labeled the physician

as providing poorer quality care than other providers.’

Taking Pennsy!vania8 as an example, in order to make a prima facie case for
defamation‘ against the MCO, a plaintiff provider must prove: (1) the defamatory
character of the communication; (2) its p'ublicatio-n. by the defendant; (3) its application
to the plaintiff; (4) the understanding by the recipient of its defamatory meaning; (5) the
understanding by the recipient of it as intended to be applied to the plaintiff; (8) special
harm resulting to the plaintiff from its publication; (7) abuse of a conditionally privileged

occasion.?

3, State Unfair Trade Practices and Consumer Protection Law, A state
Attorney General could claim that communications made in connection with the
development and implementation of a tiering program constitutes an unfair method of

competition or unfair or deceptive act or practice in violation of the state’s unfair trade

7 State law will determine whether the implication, not just the fiteral statement, can be the basis for a
claim. For example, under Pennsylvania law, a publisher can be held liable “for the implications of what
he has sald or writien, not merely the specific, literal statements'made.” Dunlap v. Philadeiphia
Newspapers, Inc., 448 A.2d 6, 15-(Pa. Super. Ct, 1982).

® 42 Pa. Cons. Stats. § 8343.(2007). : o

® See also Offen v. Brenner, 402 Md. 491; 935 A.2d 718 (2007). Under Maryland law, to present a
prima facie case of defamation, a plaintff must.establish four efements: {1) that the defendant made a
defamatory statement to a third person, (2) that e statement was faise, (3) thatl the defendant was
legally at fault in making the statement, and (4) that the: plaintiff thereby suffered harm. A defamatory
statement is one which tends fo expose a person to-publie scorn, hatred, contempt or ridicule, thereby
discouraging ethers in the-community from having a geod opinion of, or associating with, that person.

K1,




practices and consumer protection law. These laws typically prohibit, among otﬁe‘r
things, disparaging the goods, services, or business of another by false or mi.slead'éng
representations of fact, making a stalement that is false or maﬁciousiy criticat of or
derogatory. to the financial condition.of any person, and that is calculated to injure such
person, or engaging in any other fraudulent or deceptive conduct that creates a
likelihood of confusion or of misunderstanding. Specifically, for example, a state
Atiorney General could claim that the MCO engaged in unfair and decepfiive practices
by making misleading implie‘d representations to members or referring providers that
physicians not in the top tier or ranking render inferior healthcare services compared to
physicians listed in a higher tier or ranking. A state Atiorney General could claim that
the tiering or ranking methodology employed by the MCO, as b.resented,_conveys a
relative quality representation and that the methodology is flawed and does not’

accurately measure the qua!i'ty of a provider's care or the providers- efficiency. '

4. Unfair Insurance Practices Act. These state laws, which are enforced by the
state commissioners of insurance, bar an MCO from making, publishing, issuing, or
circulating any estimate, illustration, circular, statement, sales presentation, omission or
comparison, advertisement, or announcement, thath is untrue, deceptive or mis!eading',
that misrepresents the benefits, advantages, condifions, or terms of any coverage policy

or that misrepresent's the financial condition of any person."

5. Torticus lnterferre\nce with Contractual Relations. Providers could claim
that the-tiering initiative communications wrongfully interfere with their business and
contractual relations with patients. In order to succeed on a claim of tortious interference
with contractua relations, a provider must prove: (1) the existence of a contractual or
bengficial relationship, (2) the defendants' knowledge of that refationship, (3) the
defendants’ ir)tent to interfere with the reQati.dnship, (4) the interference was tortious, and A

a loss suffered by the plaintiff that was caused by the defendants' tortious condugt.

® See Complaint at 3, 5, Washington State Medical Assodiation v. Regence Blue Shield (Wash. Super,
Cl,, No. 06-230865-1SEA).
" See Cal ins Code § 790.03 (2008). Misleading communications about the tiering. initiative could be
targeted as misleading consumers: about their benefits, if consumers are misled about the criteria on
which providers are assigned to the tiers used for determining benefil levels.
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Unlike other torts in which liability gives r.isé_ to nominal damages even in the absence of
praof of actual loss it is an essential element of the tort of unlawful interference with

business relations that the plaintiff suffers-an actual loss.™

6. Fraud. A physician could make a fraud claim in the event that the provider is
induced to contract with the MCO or te participate in the tiering initiative on false
pretenses. Thus, if the physician. refies on a false statement by the MCO to his

detriment he could purse a fraud claim against the MGO.

7. Gonspizacy;ln general, in order to succeed on a claim of civil conspiracy, a
pravider “must show that two or more pérsoms combined or agreed with intent to do an
unlfawiul act or to do an otherwise lawful act by unlawful means.”” Unlike a claim for
tortious interference with contractual relations, “[pjroof of malice, i.e., an intent to injure,

is essential in proof of a conspiracy.” To the extent an MCO collaborates with

providers and/or consuliants in developing a tiering or ranking system, excluded andfor
disaffected providers could try to use that interaction to support a conspiracy claim. In
one instance, providers have claimed that a health plan conspired with other insurers to
create an improper provider ranking program. '®

The above legal grounds could be asserted in support of demands for monetary

darmages or for injunctive refief.
Legal Actions Addressing Provider Tiering

Both private plaintiffs and state law enforcement officials have brought actions

against particular provider tiering programs.

2 Nextmedia Outdoor, Inc. v. McClary et-al., 2007 Conn. Super. LEXIS 1897.

» Skipworth by Williams v. Lead Indus. Ass’n, 690 A.2d 169, 174 (Pa, 1997).

"'1d. See also Williams v. Aetna Fin. Co.; 83 Ohio St. 3d 464, 700 N.E.2d 859, 868.{1998). Under Ohio
law, the element of "malice” required to establish a civil conspiracy is defined as; “thal state of mind under
which a person does s wrongful act purposely, without a reasonable lawiid excuse, to the injury of
another."

™ Complaint at 34-35, Fairfleld County Medical Association, v. Cigna Corp., Na. CV-075002843 (Conn.
Super. Ct., filed Juty 26, 2007), '
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1. Wsshihgtén Regence litigation. In Washingion State Medical Association v.
Regence Biue Shield, the plaintiffs sued after Regence excluded nearly 500 doetors
from its “Select NetWOrk"’ whic;h' provided services to Boeing employees and their
families." Plaintiffs sought monetary damages.and an injunction to prevent Regence
from implementing a plan alleged to have used a “flawed methodology,” relied on old
data, and focused on the amount charg'edj rather than patient medical records fo.
determine quality and efficiency.'® On August 8, 2007, the parties reached a settlement
agreement o implement a performance measurement program that includes the
“meaningful input” of providers, relies on timely and relevant data, gives providers
advance notice of their scores, and allows providers to appeal their score. The plaintiffs
had alleged & violation of Washington State's Consumer Protection Act, defamation,

libel, intentional interference with contract, and breach of contract.

2. Connecticut CIGNA litigation. In Fairfield County Medical Association v.
Cigna Corp.,"® plaintiffs alleged that CIGNA and its co-defendants conspired in the
‘unilateral implementation of purported 'elite’ physician designation programs.”® The
plaintiifs seek monetary damages and injunctive relief claiming that defendants
excluded them from the “elite” provider designation programs based on inaccurate data
that does not actually measure quality of care,?’ Plaintiffs aliegé that this tiered network
constitutes a breach of their contract with ihe defendant MCOs, tortious interference
with their contractual retations with their patients, libel, and violation of the Connecticut

Unfair Trade Practices Act. The litigation remains ‘ongoing.

3. New York 8fate Attorney General’s Office (OAG) Actions & Agreements.

The New York Attomey General has made public announcements of concerns

1% (Wash. Sup’r. Cl., No. 08-230665-1SEA) (complaint filed Sept. 21, 2008).
¥ See Complaint at 2-3, Washington State Medical Association v. Regence Blue Shield (Wash. Super.
Ct., No. 06-230665-1SEA). .
®id. at 3-5.
"% No. CV-075002943 (Conn. Sup'r. Ct., filed July 26, 2007).
® Complaint at 2, Fairfield County Medical Associgtion. v, C/gna Corp., No. CV-075002943 (Cenn. Super.
Ct., filed July 26, 2007)
g atd.5:




regarding specific plans’ tiering initiatives and has reached sefflements with CIGNA,
Aetna, Empire, United HealthCare, and GHI/HIP about their programs.

Attorney. General Andrew Cuomo publicly warned United HealthCare, Aetna, and
CIGNA to cancel their plans to release “quality of care” provider rankings or face legal
action, including the threat of injunction.?? The OAG indicated concem that consumers
were being steered to "Premium Desighaﬁon" providers based on faulty data.and
criteria and encouraged.to select inexpensive déctors rather than quality doctors, and
that the insurance companies’ profit motives would have an adverse impact on the -

accuracy: of their quality rankings.?

Attorney General Cuomo announced that his office was conducting an “industyy-
wide inquiry” of insurance companies' existing and planned tiering programs,
specifically "CIGNA Care Network," “Aetna Aexcel,” Empire’s "Blue Precision,” and.
United Healthcare's “Premium Designation 'Program.” The OAG's investigation included
a review of documents, meetings with representatives from various insurers, medical
societies and organizations, and experts in the field of measuring physician

performance.”

In a similar letter 1o Preferred Care, dated Qctober 18, 2007, the OAG requested
that Preferred Care, a subsidiary of MVP Healthcare, “refrain” from launching its

¥ See Letter from Linda A. Lacewell, Counselfor Economic and Social Justice, State of New York Office:
of the Aftorney General, to Thomas J. McGuire, Esq., Regional Deputy General Ceunsel, United
Healthcare (July 13, 2007);

B I,
# See In the Matter of Connecticut General Life Insurance Company And Cigna Healthcare Of New York,
Inc: Agreement Conceming Physician Performance Measurement, Reporting And Tiering Programs.
Pursuant To Executive Law Section 63, Subdivision 15 at 3 (effective date, October 29, 2007)( available
af www:oag state.ny.us/pressi2007/oct/CIGNA%20Setilement%20Final.pdf); In the Matter of Aetna Life.
Insurance Company and Aetna Health Inc.: Agreement Concerning Physician Performance :
Measuremenl, Reporting And Tiering Programs Pursuant To Executive Law Section 63, Subdivision 15 at
3 (effective date, November 13, 2007) (available at’
www.oag.state. ny. us/press/ZOO7/nov/Aetna%20Llfe%ZOlnsurance%QOCompany pdf); Atterney General of
the State of New York, Agreement Concerning Physician Performance Measurement, Reporting and
Tiering Programs at 2 (effective date November 14, 2007)(available at
www.cag.state,ny.us/press/2007/noviagreement_11_14.pdf); In-the Matter of United Healthcare Of New
York, inc., United Healthcare Insurance Company Of New York, Oxford Heaith Plans, Inc., Oxford Health
insurance. Inc.: Agreement Concerning Physician Performance Measurement, Reporfmg And Tiering
Programs. at 2 (effective date, November 15, 2007 )(available at
www.oag.state.ny.us/press/2007/nov/United%20Final%20Executed. pdf).
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proposed physician-ranking program.?® OAG questioned Preferred Care's methodo}ogy
for assessing patient satisfaction, failure to adequately use patient questionnaires about
physician performance, sample size, and reliance on cost measures in its quality and
efficiency rankings.”® The OAG also requested. that GHIHIP, which had not yet
implemented a physician ranking program,. “submit any proposed physician-ranking
program for [ ] review ...[to] ensure that consumers are not deceived or misled even

inadvertently.”®”

On October 29, 2007, Attorney General Cuomo announced that CIGNA had
reached a settlement agreement with the OAG establishing standards to ensure the
accuracy and transparency of its tiered. programs and terfurther develop a physician
ranking program that was not based solely on cost.?® Aetna and Empire entered into
substantially similar agreements with the OAG on November 13, 2007 and
November 14, 2007, respectively. United HealthCare and GHI/HIP also entered into
substantially similar agreements on November 15, 2007 and November 20, 2007,
Under these agreements, CIGNA, Aetna, Empire, United HealthCare, and GHI/HIP
(hereinafter, the Settling MCOs) will maintain insurance programs that rely on national
standards to measure quality, will be able to rely 'on cost measurements and
comparisons, take measures o ensure more accurate provider comparisons, disclose
fo both providers and consumers how the program is designed (and any changes to the

program), and establish independent appeals.and compliance mechanisms.?

According to the OAG, the principal objectives of these settlement agreements

are to establish and maintain “accuracy and transparency of information, and oversight”

% See Letter from Linda A. Lacewell, Counsel for Economic and Social Justice, State of New York Office
of the Attorney General, to Denise Gonick, Esq., Executive Vice-President and Chief Legal Officer, MVP
Health Care and Preferred Care {October 18, 2007) (available at

www oag.state.ny.us/press/2007/oct/Preferred%20Care %20F inal.pdf).

% 1. at 2-4.

% See Letter from Linda A, Lacewel, Counsel for Economic and Secial Justice, State of New York Office
of the Atlorney General, to Nicholas P. Kambolis, Associate General Counsel, HIP Health Plan of New
York and Timothy F. Smith, Assistant Vice President, Legal Services, GHI, at 2 (October 18, 2007)
(ava;lable at www.oag.state.ny. us/press/2007/oct/GHl%20HlP%ZOF)nal pdf).

% See generally, id; in.the Matler of Health Insurance Plan of Greater New York and Group Health
[ncorporated: Agreement Concerning Physician Performance Measurement, Reporting And Tiering
Programs (effective date November 20, 2007).

* pd. .
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of the Insurance companies’ physician performance measurement, reperting, or fiering

programs.®®

Under the terms of the agreements with CIGNA and Aetna, those Settling MCOs
did not admil to the Attorney General's Findings, and the Atforney General accepted the %
agreements in lleu of commencing a statutory or other proceeding against the Settling : .
MCOs pursuant to New: York State Executive Law: § 63(12).%* CIGNA and Aetna
voluntarily accepted the terms and conditions of the agreements and waived any right to
challenge them in a proceeding pursuant.to New York law.** The Empire, United
HealthCare, and GHIWHIP agreements. do not-contain similar provisions. However, none
of the agreements limits the Attorney General's power to.“investigate or take other
action with respect to any non-oompﬁanée at.any time by [the insurer] with respect to
this Agreement.”® The agreements also do nol and should not be construed to “deprive

any consumer or other person or entity of any private right under the law.”7 If CIGNA,
Aetna, or Empire violate the terms of their respective agreements, evfdence of such
violation will be “prima facie proof of a violation of General Business Law § 3489 in any
civil action or proceeding thereafter commenced by the Attorney General.”*® The United
HealthCare and GHI/HIP agreements contain no such provision regarding the effect of a

breach.

In order o ensure compliance with the terms of their respective agreements, and
facilitate the collection and presentation of refevant information to consumers and
phiysicians, the-SeﬁIing MCOs must appoint an independent Ratings Examiner (Rx) to

conduct o\az,ersfgh.t.36 The Rx must be a nationally-recognized standard-setting

*® See Cigna Agreement at 4; Agtna Agreement at-3; Empire Agreement at 3; United Healthcare
Agreement al 3; GHV/RHIP Agreement at 2 (emphasis added).

' See Cigna Agreement at 3; Aetna Agreement at 3.

¥ See Cigna Agreement at 11; Aetna Agreement at 11. :

5 Cigna Agreement at 11; Aetna Agreement at 11; Empire Agreemant at 11; United Healthcare
Agreemerit al 9; GHI/HIP Agreement at 11, )

i Cigna Agreement af 13; Aetna Agreement at 12; Empire Agreement a{ 12; United Healthcare
Agresmeni at 10; GHI/HIP Agreement ai 12,

3f See Cigna Agreemenl at- 13; Aetna Agreement al 12; Empire Agréementat 13.

® See Cigna.Agreement at 10; Aetna Agreement at'9; Empire Agreement at 8; United Healthcare
Agreement ai 8; GHI/HIP Agreement at 9.
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organization, nominated and paid for b.y'the: Settling MCO, and approved by the OAG.¥
The Settling MCOs must promptly complete and maintain their physician performance
measurement and reporting process. with the Rx.*® The: Settling MCOs with exisfing
tiered programs must hire their oversight monitor within 30 days of entering into the
agreement.” For future tiered programs, at the time the program is made public, each
Settling MCO must document that it has already completed or has applied to complete a
review by the oversight monitor.*° The Settling MCOs.must also “directly and

prominently” display this information on their websites and other appropriate locations. "

The Settling MCOs’ agreements outline specific procedures relevant to each of
the stated objectives: accuracy andtranspa'réncy in developing performance
measurements, use of data, and oversight.*? Performance ratings may include “quality
of performance” and “cost-efficiency” measuremienis.*® The agreements also set
standards for data collection, including that the. Settling MCOs must “use the most
current claims or other data to measure physician performance, consistent with the time
period needed to attain adequate sample sizes énd to comply with the requirements of
[the agreement]."* The Settling MCOs must utilize their best efforts to ensure thatl their
data is accurate, including establishing-a process for medicat record verification, if

necessary.® In determining a physician's performance for quality and cost-efficiency,
g

¥ See Cigna Agreement at 10; Aeina Agreement at 9; Empire Agreement at 9; United Healthcare
Agreement at 8; GHI/HIP Agreement at 9-10.

* See Cigna Agreement at 10; Aetna Agreement al.9; Empire Agreement at 10; United Healthcare
Agreemenl at 8; GHIHIP Agreement at 10.

¥ See Cigna Agreement at 7, Aetna Agreement al 6; United Healthcare Agreement at 7: GHUHIP
Agreement at 7-8.
* See Cigna Agreement at 8; Aetna Agreement at 7; Empire Agreement at 7: United Healthcare

Agreement al 7; GHUHIP Agreement at &,
' Cigna Agreement at 8, Aetna'Agreement at 7; Empire Agreement st 7; United Healthcare Agreement al

6 GHIHIP Agreement.at 7.

“ See generally, Cigna Agresment; Aetna Agreemant: Emp:re Agreement; United Healthcare Agreemant;
GHIHIP Agreement.
3 See Cigha Agreement at 4; Aetna Agreement at 3-4; Empire Agreement at 3; United Healtficare
Agreement at 3; GHIHIP Agreement at 3.

Cngna Agreement at 10; Aetna Agreement at 9; Empire Agreement at 9; United Healthcare Agreement

at 7-8; GHIHIP Agreement at 9.
% See Cigna Agreement at 10; Aeina Agreement at 8; Empire Agreemenit at 9; United Healthcare

Agreement at 8; GHf/HlP Agreement at 9,
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the Settling MCOs are required 1o use appropriale risk adjustment to account for the

characteristics of the physician’s patient population.

The Settling MCOs' agreements take numerous steps to ensure that quality and
cost efficiency measures are not conflated. Any pijbli.c information must separately
calculate and disclose measures of cost-efficiency and measures of quality of
‘performance.*” If individual scores for quality of performance and cost efficiency are
combined for a total ranking, the proportion of each measure must be clearly
disclosed.*® The Settling MCOs must include patient experience as a factor in
measurements.*® CIGNA, Aetna, and Empire must rely on nationally-recognized
evidence and quality standards from entities. whose work in the area of physician quality
performance is “generally accepted in the healthcare industry” such as National Quality
Forum (NQF) or the AQA.*® They also must disclose the extent to which their ratings |

e

rely on any or alfl of these guidelines.”

Disclosure and notice to both consumers and providers are important
components of the agreements as well. The Settling MCOs must disclose to consumers
where physician performance ratings for their existing prograﬁs can be found, explain
the methodology for the ratings system, encourage consumers to consult with their own
doctor when deciding about changes in their healthcare package, and indicate how the
consumer may register a complaint with the insurer and the oversight monitor.>* For any
of the ‘Sétt[ing MCOs’ existing programs, this disclosure must oceour within 30 days of

% See Cigna Agreement at 5; Aetna Agreement ai 5; Empire Agreement at 5; United Healthcare
Agreement at 4; GHI/HIP Agreement at 4.

7 See Cigna Agreement at 4; Aetna Agreement at 4; Empire Agreement at 3; United Healthcare
Agreement at 3; GHI/HIP Agreement at 3.

* See Cigna Agreement at 4; Aetna Agreement at 4; Empire Agreement at 3-4; United Healthcare
Agreement at 3; GHI/HIP Agreement at 3.

* See Cigna Agreement at 5; Aetna Agreement at 4; Empire.Agreement at 4; United Healthcare
Agreement at 3; GHIV/HIP Agreement at 3.

% Cigna Agreement-at 5; Aeina Agreemsnt at 4; Empire Agreement a1-4; United Healthcare Agreement at

3; GHVHIP Agreementat 3. - _

5! See Cigna. Agreement at 5; Aetna Agreement at 4; Empire Agreement & 4; United Healthcare
Agreement at 4; GHI/HIP Agreement at 4.

2 See Cigna Agreement.at 7-8; Aetna Agreement at 6-7; Empire Agreement at 7; Uniled Healthcare
Agreement at 6; GHIFHIP Agreement at 6-7.
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the company entering its agreement.*> For future programs, disclosure must sceur prior

to implementation of the tiered program.>

At least 45 days before making available to consumers any new or revised
quality or cost-efficiency or ﬁerinvg. the Settling MCOs: must notify their providers.of the
proposed change, explain the methodology and data used for particular p‘roviders, and
inform providers of their right to make corrections and appeal.® At least 45 days prior o
implementation of a material change to one of the Settiing MCOs’ pregrams, the
company must inform ifs providers of the change and explain the new measures or
other criteria for determining quality performance, cost-efficiency, or placement in a

performance network.

Under the terms of their respective agreements the Setlling MCOs must allow
their providers to submit supplemental materials relevant to the rankings process,
correct errors, review data, -and promptly appeal their rankings.%” If a provider makes a
timely appeal, the insurers are barred from changing the provider's quality and cost-
efficiency rankings or designation until the appeal is completed.®® The aversight monitor

shall have oversight and review of the provider appeals process.™

The agreements also include provisions requiring the Settling MCOs to

participate in any summit meetmgs the Attorney General convenes related to evaluating

provider performance.®°

% See Cigna Agreement at 7-8; Aelna Agreement at 8-7; United Healthcare Agreement at 6: GHUHIP

Agreement at 6-7,

5 See Empsre Agreement at 7.
% See Cigna Agreement af 9; Aetna Agreement al 8 Empire Agreement at 8; United Healthcare

Agreement at 7; GHI/HIP Agreemeni at 8.
% See Cigna Agresment at 5; Aetna Agreement at 5, Empire Agreement at 4-5: United Healthcare

Agreement at 4; GHVHIP Agreement at 4.
5 See Cigna Agreement at 9; Aetna Agreement al 8; Empire Agregment-al 8; United Healthcare

Agreement at 7; GHI/HIP Agreement at 8.
% See Cigna Agreement al 9; Aetna Agreement at 8; Empire Agreement at 8; Unifed Healthcars

Agreement at 7, GHIHIP Agreement at 8-8,
¥ See Cigna Agreement al 9; Aetna Agreement at 8; Empire Agreement at 8; United Healthcare

Agreement at 7, GHIHIP Agreement at 8.
% see Cigna Agreement at 11; Aetna Agreement at 10; Emplre Agreement at 10-11; United Healthcare

Agreement a1 9; GHIHIP Agreement at 10.
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Although they are not identical, there are only a handful of notable differences
among the Settling MCOs' agreements. The GHI/HIP agreement makes-no mention of a
specific tiered network plan or of an inquiry conducted by OAG; the agreement only:
refers to an “industry-wide inquiry” conducted by OAG.% At the time Empire entered its
agreement, the “Blue Precision” program was only in its planning stages. Thus,
Empire's agreement does not contain provisions regarding disclosures for existihg .
programs, In addition, each company is required to submit a plan for the aggregation or
- pooling of data, as a supplement to test its own data to its ove_rsight examiner.®
However, CIGNA, Aétna, United HealthCare, and GHI/HIP are required to complete this
task within three months. of entering their respective agreements.® Empire must make
this submission three months prior fo the use of "Blue Precision.”™ Unlike CIGNA and
Aetna, Empire, United HealthCare, and GHI/HIP were not required to pay a sum up fo .
$100,000 to a nonprofit 501(c)(3) organization, insurer nominated and approved by the

OAG, to facilitate consumers' meaningful participation in medical decisions.®®

The requirements of these settlement agreements are not necessarily needed to
be in compliance with the law, but they do provide guidance as to what at least certain

authorities and perhaps providers would hope fo find in an MCO's tiering program.
State Legislative Activity
Tiered networks and their underlying performance-based evaluations have and

continue to be a source of state legislative activity. While there is no model law, there

are several common elements of these laws including:

1. The MCO must make available to the physician his economic profile

including the written criteria by which the physician's performance is measured.‘_sﬁ

. %' GHYHIP Agreement at 1.
& See. Cigna Agreement at 10; Aetna Agreement at 8; Empire Agreement. at 8-9; United’ Healthcare:

Agreement at:8; GHI/HIP Agreement at 9.
& See Cigna Agreement at 10; Aelna Agreement at 9.
& See Empire Agreement-at 9.

% See Cigna Agreement at 11; Aetna Agreement at 10,
% See e.g,, Miss. Code Ann. § 83-41-409 (2007); Tenn. Ann. Code § 56—32-230(&) (2007); CRIR 14-000-

022 §5.7.4 (2007 and Tex. Ins. Code §-1301.058 (2007).
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2. The MCO must give the physician an oppartunity to review data and to
submit corrections and additions. of explanations.®”

3. The MCO must adjust the physician’s economic profile to recognize
characteristics of the physician’s practice that may account for variations from expected
costs. State law may also dictate the specific factors or eharacteristics o be considered,

including, but not fimited to:®®

° Specialty utilization

e Practice- pattemé

] Information comparing the physician to his/her peers in the same
specialty '

e Case mix

) Severity of illness

° 'Age. of patients

4, Meaningful provider involvement in the development of profile
methodology including collection methods, formatting methods, means for release, and
dissemination.®®

5. Periodically reevaluate ihe quality and accuracy of practice profiles, data
sources, and methodologies.™
Possible Federal Preemption of State Law Chaﬂenges

As tiering and related activities are being challenged at the state level, MCOs .
might pause to consider the legal basis for the challenge and what is being challenged.

Depending on the answers {o those questions, such challenges and/or the basis for the:

challenge may be preempted by federal law. Preemption also may be an increasingly

* See e.g., Tenn. Ann. Code § 56-32-230(e) (2007).
® See e.g., Ca. Ins. Code § 10123.36(a)(2007); Conn. Gen, Stal. § 382-478f (2007); KRS.§ 304.17A-
525(1) (2008); ORC Ann. § 1735.06 (2008); CRIR 14-000-022 §5:7.3 (2007); and Tex. ins. Code §

. 1301,058 (2007):
* See 6.9, N.D. Cent. Cade § 26.1-36-41(2) (2007) and Tenn. Code Ann. § 56-32-230()(T) (2007).
7 See.e.g., N.D. Cent. Code § 26.1-36-41(2)(2007), :
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importént issue as the federal government as a customer/purchaser focuses on quality
and efficiency. '
ERISA Preemption

The Employee Retirement Income Security Act (ERISA) broadly preempts “any
and all State laws insofar as they may now or hereafter relate to any employee benefit
plan....""? State causes of action are also presmpted. By virtue of ERISA’s *savings’
clause” states can regulate “the business of insurance.”” However, through its so-called
‘deemer clause," ERISA prevents states from regulating self-funded employee benefit
plans.” Thus, in the context of employee benefit plans, ERISA permits states to.
regulate tiered network programs to the extent that the state regulation is'in the form of
insurance regulation. Howsver, ERISA’s savings clause does not extend ta self-funded

plans, which often times are administered by state-licensed MCOs.

Applying an ERISA preemption analysis to challenges brought by the New York
Altorney General, the first question to consider is the basis for the investigation.
Although the target MCOs were asked to explain how they complied with certain
provisions of the New York insurance code focused on provider rights, the underlying
basis for the investigation appeared 1o be New York's consumer protection law and not
enforcing New York’s insurance laws. Moreover, although New York law gives the |
Attorney General the authority to enforce some portions of the insurance code, the .
question is raised whether that is in fact-what the attorney general was doing. If not, and
he Was._acﬁ.ng pursuant to state consumer protection laws or other non-insurance law,
was there an ERISA preemption argument?” The complicating factor with respecf o an

ERISA preemption argument is that where an MCO both insures and administers

7129 U.5.C. § 1001 et seq.

% 29U.5.C. § 1144(a). .

"29Us.C § 1144(b)(2)(A). See Melropolitan Life ins. Co. v. Mass., 471 U.5. 724 (1985).
H20U5.C. § 1144(b)(2)(B). See FMC Corp. v. Holfiday, 498 U.S. 52 (19803.

"1t should be noted that the laws in other states may- differ.as regards to the authority of the atiorney
general to bfing enforcement actions based. on provisions of the insurance code.
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employee benefit plans that utilize tiered networks, separating the two activities may not

be practical or worth the effort in order to assert ERISA preemption.”®
Preemption undar the Medicare Modernization Act of 2003

The Medicare MQ-demization Act.broadenied the scope of federal preemption with
respect to the Medicare Advantage program. Federal law provides that “[{]he standards
established under this part [Part C, Medicare Advaniage program] shall supersede any
State law or regulation (other than State licensing laws or Staie laws relating {o pian
solvency) with respect to MA {Medi’care Advantage] plans which are offered by MA
* organizations under this part.”” The legislafive history confirms the breadth of federal
preemption: “The conference agreenﬁent clariffes:-that the MA program is a federal
program operated under Federal rules. State laws, do not, and should not apply, with
the exception of state licensing laws or state laws related to plan so!venoy."”With
respect to preémpﬂon generally, the Centers for Medicare & Medicaid Services (CMS)
clarified that there must be a federal standard in order for a state standard to be
preempted: -

The preempiion in section 1860D-12{g) of the [Social Security] Aclis a
preemption that operates only. when CMS actually creates standards in
the area regulated. To the extent we do not create any standards
whéts.oever in a particular area, we do not believe breemptjon would
be warranted.”® ‘

Although the full scope of the MMA's preemption is not yet clear, key to the
question of whether there is preemption is identifying any federal standa'rds in the area.
With respect to tiered physician networks and the guality analyses that underlie them,

several federal standards are relevant:

" See Rosenbaum, Knomblet and. Borzi, An Assessment of Legal Issues Raised in “*High Peronning”
Health Plan Quality and Efficiency Tiering Arrangements: Can the Palien{ Be Saved? (Sept, 2007)
_avaﬂab/é af www.rwif.org/programareas/resourcesiproduct.jsp ?id=22571&pid=1142

T 42 U.S.C. § 1395w-26(b)(3). See also 42 C.F.R. § 422.402.

™ H.R. Conf. Rep. No. 108-391, at.557 (2003].

7 70 Fed. Reg. 4194 at 4320 (Jan. 28, 2005).
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1. - While federal regulations prohibit discrimination against providers, these

regulations do not prohibit:

s Use of different reimbursement amounts for different. specialiies or

for different practitioners in the same specialty, or

8 Implementation of measures designed fo maintain quality and

control-costs consistent with MA organization’s responsibilities.®

2 CMS has permitted tier cost-sharing based on provider. However,

¢ All members must be charged the same amount for the sams

service with the same provider, and

¢« Allmembers must have reasonable access to providers at the

lowest tier of cost-sharing.

3. CMS indicated that all parties—providers, patients, insurance plans, and
payers—should participate in arrangements that reward both those who offer and those

who purchase high-quality, competitively-priced healthcare.®’

Whether these standards are sufficient to carry a preemption argument remains

to be seen.
Recommendations

Given the current enforcement environment and heightened level of physician
scrutiny, MCOs should develop their tiering program mindful of the potential legal risks.
To minimize potential legal risk, MCOs should consider adhering to principles that can
be distilled from other MCOs' experience and the lifigation and enforcement activity
summarized above. Adherence.to. all of the points listed below may not be required,
insofar as the negotiated resolutions may reflect in part what the enforcement 6fﬁcials

would. consider corrective or prophylactic actions, but each MCO should thoughtfully

8 42 C.F.R. § 422,208. : ,
5 Memorandum from Abby L. Block, Director, Center of Beneficdiary Choices, fo Medicare Advantage

Qrganizations &t af {Sept. 19, 2007}. -
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assess its-ability to follow these strictures without undermining the efficacy: of the

- program or adding undue delay or administrative expense or hassle.

1. Prior to implementing any new performance methedology, consider the
viability of seeking meaningful input from the provider community and/or its participating
providers on the data to be used for tiering and ranking, the methods used to compare

provider performance, and the methods of communicating ratings, scores; and ra‘nkings.

2. Be explicit on which measurement elements are based on quality

considerations, irrespective of cost measures, and which are based more fundamentally
on cost-related factors.

3. Be careful to assure that all aspects of the program are considered and
adopted by the MCO unilaterally, to mitigate any concerns that the MCO has-conspired
with other MCOs on the criteria, weighting factors, or benefit distinctions, or has
conspired with one set of providers to disadvéntage another. Thus, the MCO should be
clear that while it is consulting with the affected provider community and with national

standards for quality measurement, it is making its own decisions.

4, Except where justified and explained by specific plan needs, use a tiering
or ranking methodoelogy that relies on generally accepted national standards of quality

and that employs appropriate risk adjustment and sampling mechanisms.

5. Assess whether the MCO's provider contracts pose any obstacle fo, or
authorization for, a provider tiering and ranking program. Consider adding language
about the tiering program in the provider manual to enhance provider understanding
and also to improve contractual defensibility of the: initiative, insofar as compliance with

the provider manual may be included in the provider agreement language.

8. Plan for the disclosure to providers of the nature and timing of the tiers,
. rankings; and criteria, and how they are designed and amended over time and for plain
explanations. of provider reimbursement mechanisms and member bénefit levels, as

they vary by tier or ranking.
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7. Consider posting scores, rankings, and/or tiers in electronic format, along
with an explanation of the tiering or ranking methodelogy, the source of data relied on,

and the type of patients included in the calculation of the score.

8. Plan for disclosing to customer groups and enrollees how the program and
criteria are designed and. how providers are ranked. Consider adopting a process
through which consumers could voice comments, concerns, and ¢complaints about the

program.

9. In communications with providers, clients, and enrollees alike, give strong
consideration to use of prominent and carefully worded disclaimers and/or statements
that describe the program, but disavow any implication that providers who are not
included in a higher tier or ranking are inefficient or provide lower quality services.
MCOs may wish to temper the degree and characier of their explanations, to mitigate
risk that they are making a definitive statement of relative quality or efficiency. MCOs
should consider indicating that the tiers and rankings are based on specific
measurement indicia and are by necessity imprecise, while doing so in a manner that

does not undermine the propriety of its using them.

10.  Consider whether to grant physicians an o;}bortunity to make a timely,
internal appeal of any initial and/or révised tiering, ranking, or scoring, MCOs might
consider uti}izivng an independent external reviewer for the résolution of such appeals.
Consider employing la-ngua»ée that permits the internal review, but that does not create
a contractual right for judicial review, particularly not on a de novo basis.

11, Consider retaining an independent rating ombudsman to monitor
compliance with aspects of the new fiering or ranking program. The ratings ombudsman

could provide compliance reports on a regular basis.

Conclusion

Whether tiered networks will provide the desired resulls.in term's of qualiy and
efficiency remains to be seen. What we do know is that tiered networks and the related
perform‘ance.-based evaluations pose significant challenges-for MCOs, healthcare:

purchasers, and providers. .

75%




Tiered Physician Networks: A new Twist on an OId Issue © 2008 is published by the
American Health Lawyers Association. All rights reserved. No part of this publication may be
reproduced in any form except by prior written permrss:on from the publisher. Printed in the:

Unlted States of America.

Any views or advice offered i this publication are.those of its authors and should not be
construed as the position of the American Health Lawyers Association.

."This publication is designed to provide accurate.and authoritative information in regard fo the
subject matier covered. It is provided with the understanding that the publisher is not engaged in
rendering legal or other professional services. If legal advice or other expert assistance is
required, the services of a competent professional person. should be sought'—from a
declaration of the American Bar Association

Copyright 2008 American Health Lawyers Association, Washington, D.C.
Reprint permission granted.
Further reprint requests should be directed to
American Health Lawyers Association
1025 Connecticui Avenue, NW, Suite 600
Washington, DE 20036
(202) 833-1100
For more information on Health Lawyers content, visit us at
www healthlawyers.org.

22

by




janP|

Association of Health Plans

" New Jersey Association of Health Plans + 50 West State Street + Suite 1012 » Trenton, New Jersey 08608  tel: 609.581.8237 « fax: 609.278.4496

Wardell Sanders
President - | - Testimony of the
New Jersey Association of Health Plans
For the Assembly Health & Semior Services
and Regulatory Oversight Commjttees
) December 2, 2015

Hearing on Tiered Health Plans

Chairmen Conaway and Gusciora and Members of the Assembly Health & Senior Services and Regulatory
Oversight Committees: :

The New Jersey Association of Health Plans (“NJAHP”) is a non-profit association repfesenting leading
health care plans in the state which cover nearly seven million New Jersey residents. Our members include
Aetna, AmeriGroup, AmeriHealth, Cigna, Health Republic, Horizon Blue Cross Blue Shield of New Jersey,

Oscar, United Healthcare, and WellCare.
" Thank you for the invitation to provide comments on tiered health plans.

As an initial matter, New Jersey’s health plans work diligently on behalf of consumers and purchasers to
ensure that every individual has access to high quality, high value health care services from a robust network
of health care providers and facilities across the state. New Jersey’s health plans also hear from their
members that health care costs are unsustainable. Consumers and purchasers are demanding more
affordable options, especially in light of the Affordable Care Act’s mandate for coverage and the impending
“Cadillac Tax” on high-cost plans. To that end, tiered health plans can be an attractive option and solution .
to help contain costs. Tiered health plans offer individuals and employers a new choice as they shop for
coverage; they create healthy competition across health insurers; and they serve as an affordable-alternative
for individuals With high-deductible plans and those who simply go uninsured.

‘Narrow Networks v. Tiered Health Plans

Both narrow networks and tiered health plans help reduce costs and premiums, but narrow networks are
typically products that cost less in exchange for a limited network of providers and facilities. Tiered health
plans are preferred provider arrangements which maintain broad network access for all health care services
and provider types while offering lower cost-sharing when a consumer selects a preferred tier provider.

Demand for Tlered Products
New Jersey is home to some of the highest health care costs in the nation. Hospital costs represent about

half of medical spend, while pharmacy costs are growing at the highest rate. If your anmual individual
premium exceeds $10,200 or your annual family plan premium exceeds $27,500, your plan will be subject
to a 40 percent excise tax — the ACA’s so- -called “Cadillac Tax” —beginning in 2018. The excise tax also
applies to government health benefits, and the New Jersey Pension and Health Benefits Study Commission
has propcted that the tax will increase the State Health Programs’ costs by an additional $58 million in

T laarn mnra ahni it tho Nowr larcav Acenniatinn Af, il*h Dinne winit Aanr iiahaitn of miake aus

Sarah M. Adelman
Vice President




FY2018, rising to $284 million by 2022. Innovation is not optional, and health plans are responding with
new products such as those that move from a fee-for-service model toward fee-for-value and consumer
directed services. Tiered products are an attractive option for many consumers who are willing to choose
from a preferred tier of providers in exchange for lower premium and out-of-pocket costs:

Tiered Products in New Jersey

Tiered networks are now common in New Jersey and throughout the nation. Ten tiered networks have been
approved in New Jersey over the past five years, and almost every carrier has offered or is currently offering
a tiered network product. insured markets. Self funded plans do not require state approval and there may
be additional tiered products in that market. Aetna, AmeriHealth, Health Republic, Horizon Blue Cross
Blue Shield, and Oscar currently offer tiered health plans in New Jersey. They can be statewide or regional,
and they offer consumers lower levels of cost-sharing when receiving services from a preferred tier
provider. In fact, many hospitals offer tiered network products to their own employees, where lower cost
sharing is available when employees use services within their own hospital system.

- Network Adequacy and Consumer Protections

New Jersey has some of the most consumer-oriented and stnct network adequacy requirements in the
nation. Network adequacy requirements are designed to protect consumers by ensuring adequate access to
in-network providers according to time, distance, availability, and cost-sharing, New J ersey’s tiered health
plans must meet network adequacy requirements, and most exceed those requirements. In fact, New
Jersey’s Department of Insurance has instructed plans that the top or preferred tier must meet network
adequacy requirements if it were to stand alone, even though tier two or non-preferred providers remain in-
network. Additionally, the Maximum Out of Pocket (MOOP) is a consumer protection set by law to ensure
that no individual or family will spend more than a certain dollar threshold on their healthcare costs. Tiered
- health plans will help reduce out of pocket expenses, and consumers will always be protected by the MOOP.

Factors for Tiering

There is no mandatory criteria for developing tiers, nor should there be. To prescribe specific criteria would
dictate that all health plans use the same factors and thus design identical tiers, essentially creating two
classes of providers. However, there are a number of factors that a health plan might consider and give

weight to in forming these arrangements, including but not limited to: overall value, quality metrics and -

ratings, outcome data, safety scores, cost to charges ratios, existing partnerships (e.g., Accountable Care
Organizations and Patient Centered Medical Homes), willingness to innovate, consumer/ member
preference, regional factors (e.g., high volume or high costs in a certain geographic area, etc.).

Greater Competition & More Choice

Kathy Hempstead, director of the Robert Wood Johnson Foundation’s programs on health insurance
coverage made the point in the press that, “you can’t make an omelette without breaking eggs and you can’t
make a tiered network without excluding providers, so it’s no mystery why some perfectly good hospitals
are not part of [a health plan’s] network.” If a provider is not in one health plan’s preferred tier, it is very
likely that they will be.in another health plan’s preferred tier. Tiered network arrangements will create a
new and lower-cost choice for consumers and will create a new opportunity for health plans and providers
to both innovate and compete together.

Thank you for cons1d<3rmg our comments.
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Dr. William Lesko: OMNIA’s Second Class System Plagues Patients

Horizon Blue Cross Blue Shield (HBCBS) of New Jersey’s announcement of their OMNIA Health Alliance caused more
than just a few ripples throughout the state. The largest health insurer in New Jersey, HBCBS, revealed that its new plan
will incorporate lower-priced insurance policies that offer discounts for care provided at 34 “Tier 1” designated hospitals.

So what’s the catch? The demotion of physicians to the Tier 2 category will inadvertently punish disadvantaged and disabled
patients. These patients frequently visit their doctors multiple times a year, and as a result of this Tiered Network, they will
no longer be able to see the same physicians who have been treating them for up to 30 years. Even further, this new Network
has excluded a few dozen of the state’s key hospitals, including those that serve the inner cities. These health care systems
and doctors that are being left out of the OMNIA Plan were not even informed who would be designated to what tier. Further,
only a few days ago did HBCBS state what criteria was used to distinguish “Tier 1” from “Tier 2” hospitals. The lack of
transparency for this plan, limited communication between HBCBS and hospitals in both tiers, and the numerous detrimental
effects this system will have on limiting doctors and their care for disadvantaged patients, should not be ignored.

Since most of my patients are covered by HBCBS, many will be forced to travel far for their treatment, instead of going to
their regular health care facility which is local, accessible, and most importantly, familiar. About 80% of the patients who
enter North Jersey Eye Associates, an ophthalmic care and treatment facility, require assistance in getting to this facility.
This can include disability transportation services, wheelchairs, walkers, and many other types of assisted care and
transportation. In light of the OMNIA Plan, these patients will have to travel great distances for their care. Our doctors
provide over 95% office and outpatient Ophthalmological care. These patients will no longer be receiving affordable and
quality care, but instead under the Alliance, they will now have to pay a significant deductible for each Tier 2 doctor visit
of $50 or more. Undoubtedly, as a result of this Tiered Network, the patients’ care and cost will be compromised.

For my patients, their access to our facility, as well as their comfort, is priority. Most patients have appointments several
times a year at our facilities, while glaucoma patients come in every four months. They come to North Jersey Eye Associates
not only because our doctors provide quality ophthalmic care and services, but because they are comfortable with our team
and have a routine or system in place of how to get here. Not many ophthalmologists are covered under “Tier 17 and if this
Alliance is to take place, many of my disabled and near-blind patients will have to go further just to spend less on adequate
care, and consequently they will suffer.

At first glance, care at a low cost seems favorable, but the real cost is the quality of care for the patients. We offer same day
surgery, including no stitch cataract surgery, cataract intraocular lens implantation, LASIK and PRK laser vision
correction, and laser techniques including Yag, Argons and SLT laser treatments for glaucoma, post cataract membranes,
and retinal disease. We also provide treatment for Diabetic Retinopathy and Macular Degeneration, Corneal
transplantation, Strabismus (cross eyes) Surgery for eye turns, Ocular Plastic Surgery, Routine Eye care and contact lenses
fitting and dispensing. Though there are four of us in our practice, we have served more than to 100,000 patients throughout
the state, and that is because we prioritize the medical needs of our patients, rather than the whims of the insurance company.
The variety of services we provide enable patients to build a relationship with us based on comfort and trust, and as a result,
many of them seek multiple services from us. This relationship would not exist if the OMNIA Plan had been in place, and
the care and attention given to our patients will surely dissipate if such an Alliance takes place.

The OMNIA Plan will result in a direct prejudice against urban disabled people whose healthcare access is already limited.
Instituting this Plan would only limit our patients’ time and resources even further, rather than helping provide the less
fortunate with easier accessibility and more health care options. Our patients are being punished by not living near a “Tier
1” hospital or if they are physically incapable of going to a designated health care facility. OMNIA may seem appealing at
first glance, but it really only serves to further discriminates against our patients.

k%

Dr. William S. Lesko, of North Jersey Eye Associates, is one of the most respected physicians in the state. Dr. Lesko has
served on many influential national, state, and local organizations and was a member of The Board of Councilor of
the American Academy of Ophthalmology and served as President of New Jersey Ophthalmology Society.
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This is to let you know that I am very much in favor of the planned Horizon Omnia health insurance plan now receiving
so much attention. I am a health services planner and have no connection with that plan or its network. members. '

Its proposed integrated and collaborative services is a breakthrough as compared with the current fragmented delivery of
services, a feature recommended by a variety of national health services authorities. The plan's expectation of lower
health care costs, and the elimination of certain deductibles is certainly a welcome feature with extraordinary public
benefits.

Opposition to the plan seems to be by organizations that have no similar proposals- but would be well advised to
organize along similar lines.

Bob Schermer
225 Highland Avenue
Ridgewood, NJ, 07450
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Written Testimony
“Before the New Jersey Senate
Committee on Commerce and Committee on Health, Human Services and Senior Citizens
Hearing on the OMNIA Health Alliance formed by Horizon Blue Cross Blue Shield of New Jersey
October 5, 2015

By
Joel C. Cantor, ScD. ‘
Director, Center for State Health Policy and Distinguished Professor of Public Policy
Rutgers, the State University of New Jersey

Good day Chairpersons Gill and Vitale and distinguished committee members. Thank you for the

invitation to comment today on the OMNIA Health Alliance.

| am Joel Cantor, director of Rutgers University Center for Stéte Health Policy and distinguished
professor of public policy. The Center for State Health Policy was established in 1999 to inform, support
and stimulate sound and creative state health policy in New Jersey and around the nation. The views
that | express in this testimony are mine alone and do not necessarily reflect those of Rutgers University

or the agencies and organizations that sponsor the work of the Center for State Health Policy.

The OMNIA Health Alliance addresses long-standing and serious deficiencies in New Jersey
health care and 1 believe it has potential to improve care and “bend the cost curve”. However, while |
see considerable potential benefits arising from the OMNIA plan, | believe that it may also have some

unintended consequences.

I will begin by commenting on why | believe that without innovation New Jersey health care is

on an unsustainable path, and then | will turn to what | see as the potential benefits and risks of OMNIA,
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Serious Gaps in New Jersey Health System Performance

The recent Commonwealth Fund Scorecard on State Health System Performance and other sources
clearly show poor performance on key health care metrics for New Jersey. Here are some examples (the

Table below provides additional metrics):

+ New Jersey ranks 44" among states in our Medicare 30-day hospital readmission rate.

¢ We rank 49 in the share of hospitalized patients reporting that they do not get the information
they need to successfully transition to home at discharge.

¢ New Jersey ranks 31% in the rate of poteniia/ly avoidable hospital stays for conditions such as
diabetes and hea& failure among Medicare beneficiaries aged 75 or older.

e We rank 35" in asthma admissions among children, and

s According to the Dartmouth Atlas of Health Care, over 57% of Medicare patients with chronic
itinesses who died visited 10 or more different physicians in the last six months of life, the highest

percentage of any state.!

These statistics demonstrate that gaps in health care delivery performance in New Jersey are leading to
high preventable and avoidable costs, suggesting that better care can lead to savings. In recent years,
some of our system performance statistics have improved, but overall our standing relative to other

states has remained stubbornly low.

! Dartmouth Atlas of Health Care. Available at:
http://www.dartmouthatlas.org/data/table.aspx?loc=32&loct=2&ind=6.
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Table: Selected Indicators from the Commonweaith Fund State Scoreéard Health System Performance

Measure : Rate " State Rank
Medicare 30-day hospital readmissions, per 1000 57 a4
Hospitalized patients given information about what to do during 79 ‘ 49t
their recovery at home, %

Hospitalized patients who reported hospital staff always 61 46t

managed pain well, responded when needed help, and explained
medicines and side effects, %

Medicare hospital ambulatory care sensitive (potentially 72 31
avoidable) admissions, ages 75+, per 1,000

Hospital admissions for pediatric asthma, per 100,000 159 35t
Long-stay nursing home residents hospitalized within a 6-month 23 3gth
period :

High-risk nursing home residents with pressure sores, % 9 49t
Total Medicare Parts A & B reimbursements per enrollee §9,551 45t

Source: Radley DC, D McCarthy, JA Lippa, SL Hayes, & C Schoen, Aiming Higher: Results from a Scorecard on State Health System
Performance, 2014, The Commonwealth Fund, May 2014. Available at: http://www.commonwealthfund.org/publications/fund-
reports/2014/apr/2014-state-scorecard. Note: New Jersey performance is lowest in the Scorecard’s metrics of “Avoidable
Hospital Use and Cost”, in other areas, such as its “Healthy Lives” dimension, New Jersey ranks much better.

How OMNIA Could Bring Change

‘Horizon Blue Cross Blue Shield of New Jersey is the state’s largest health insurer, covering roughly half of
state residents with private plans (including some Medicare and Medicaid beneficiaries). Traditionally,
private health plans have paid providers on a piecemeal, fee-for-services basis in whic_h they are paid
more for delivering more care without regard to the potential benefits to patients. Historically, payers
have sought to contaiﬁ health care costs mainly by negotiating Idwer reimbursements to providers. This
dynamic too often has fostered mist;rust and acrimony between providers and payers while failing to

promote optimal care.

In recent years, Horizon and other insurers have pursued alternative care delivery models, such
as Patient Centered Medical Homes and Accountable Care Organizations. While these models have met

with some success, they have not yet changed the fundamental problems of fee-for-service payment.

OMNIA moves in a different direction. In this new approach, Horizon is forming partnerships

with health system organizations to manage the total cost of care. It delegates significant responsibility
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for managing care and cost to the health systems and moves away from piecemeal fee-for-service. [t is
my understanding that OMNIA partner health systems will take on substantial new responsibilities for
the covered populations, and, subject to meeting quality standards, will have a significant stake in

achieving cost savings.

‘There is a growing belief that larger health care delivery enterprises that integrate care across
settings — including ambulatory care, hospital, home health and rehab services — are best positioned to
improve the overall health of the populations they serve while reducing cost. Such systems can invest in
the infrastructure needed to facilitate better care using health information technology and adopting
higher-performance care management stra;cegies. With the right accountability and financial
arrangements, such organizations have strong incentives to collaborate cl'osely with comm'unity
physicians and other practitioners to help patients manage complex health conditions so they can

improve patient outcomes and reduce:cost.

A controversial element of OMNIA is that Horizon has limited the number of “Tier 1” heaith
systems in its network. Horizon reports that they have selectéd Tier 1 partners that they believe have
the greatest chances of success. OMNIA’s tiered benefit structure entices partners to join the program
with the promise of increased patient volume. Substantially lower premiums, deductibles and c;ther
cost sharing will provide strong incentives for patients to use the Tier 1 providers. It is likely that Tier 1
partners accepted payment discounts in return for the expected higher patjent volume and the promise
of financial rewards if they achieve quality outcomes and savings. Lower reimbursement rétes, in turn,
very likely contributed to Horizon’s ability to offer lower premiums cost-sharing to consumers

purchasing OMNIA plans.

If OMNIA is to succeed, their health system partners will have to think differently than they did

in the predominantly fee-for-service environment. They will have to invest in high-value, often low-tech
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but under-utilized services in;luding preventive care, patient coaching and education, and other
population health improvement measures. They will have to pivot away from a culture of maximizing
admissions and the volume of highly remunerative specialty procedures when effective and less costly
alternatives are available. This is a major paradigm shift that could pay dividends for patients and

premium payers.

From consumers’ perspectives, OMNIA also departs from the long-standing trend toward rising
premiums, deductibles and other patient cost sharing. Users of the OMNIA Tier 1 network will face
significantly redt'Jced out-of-pocket costs, although some will have to change providers to take
advantage of Tier 1. Those using the Tier 2 network will continue to face cost sharing that is typical of

many plans.in the marketplace.

possible Unintended Consequences and Risks

There is emerging evidence that total-cost-of-care models are promising,? but there is considerable
uncertainty about the impact of OMNIA. | want to highlight four specific concerns that warrant close

scrutiny.

First, it is likely that the OMNIA will deliver on its promise to shift patient volume to Tier 1 health
systems. The success of the model depends on this movement. But if the shift is significant, Tier 2
facilities will experience lower volume and lower revenue. While it there are regions of the state that
hz;ve more hospital beds than they need, even hospitals in areas that‘not over-bedded could experience
new financial préssun;es. ‘Hospitals facing such financial challenges are unlikely to be able to sustain

money-losing but important service lines or to invest in care improvements, such as programs to reduce

2 See, for example, Chernew ME, RE Mechanic, BE Landon, & DG Safran. Private-payer innovation in
Massachusetts: the “afternative quality contract.” Health Aff. 2011; 30(1):51-61.
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readmissions. Given these potential impacts, OMNIA could exacerbate disparities in the accessibility
and quality of care in some areas. This potential is of greatest concern for facilities serving largé

‘numbers of Medicaid patients and other vulnerable populations.

Second, there is a risk that some OMNIA health system partners may not succeed. History tells
us that some health care delivery systems are poor managers of financial risk. Horizon is positioning its
delivery system partners achieve costs savings by improving care, but there is no guarantee that they
will. While the consequences of mismanagement would fall mainly on Horizon and its partners, we
should be concerned about possible consequences for patientﬁ and communities. OMNIA delivery
system partners that struggle to find the “sweet spot” of better care at lower cost may face pressures to

stint on needed care. Close monitoring for possible under-delivery of necessary services is importani.

Third, with the implementation of the Affordable Care Act and for the first time in many years,
New Jersey’s private health insurgnce markef has grown more competitive. We have two new carriers
participating in the individual market. To the extent that engagement in OMNIA discoufages Tier 1
health systems from entering into innovative contracts with other insurers, we could see diminished

competitiveness in insurance markets, particularly for persons buying in the individual market.

Finally, competition among health delivery organizations is also a concern. There is strong
evidence that hospital market consolidation leads to higher costs.® Hospitals have undergone significant
consolidation in recent years nationally and in New Jersey, and it is possible that OMNIA could

accelerate such consolidation.

3 see for example Gaynor M, R Town. (2012). The impact of hospital consolidation—update. The Synthesis Project.
Robert Wood Johnson Foundation. http://www.rwjf.org/content/dam/farm/reports/issue_briefs/2012/rwjf73261.
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Conclusions

Lagging health system performance in New Jersey is a serious, persistent problem that should be

addressed. It is essential that the current system which is driven by fee-for-service incentives that
reward greater volume be replaced by systems that reward higher quality of care, better population
health, and lower costs. The OMNIA Health Alliance seeks to make such a paradigm shift, but does so by
providing strong incentives for patients to select OMNIA Tier 1 delivery systems. [ believe that OMNIA
has substantial potential to promote better care, lower cost and more affordability for patients.l But
there are also potential risks to the institutions left out of Tier 1, to vulnerable patient populations, and
to our health care del‘ivery and insurance markets. It is important that Horizon and its delivery system
partners commit to transparency in implementation and that regulatory agencies pay careful attention

to possible negative unintended consequence of this major system change.
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MARC E. BERSON ’ o MICHELLENE DAVIS
Chairman . Executive Vice President for Corporate Affairs

BARRY H. OSTROWSKY
President and Chief Executive Ofﬁccr
Barnabas Health

December 1, 2015

The Honorable Herb Conaway
The Honorable Reed Gusciora
State House Annex

PO Box 098

Trenton, NJ 08625-0098.

Dear Assemblymen Herb Conaway and Reed Gusciora, .

On behalf of Barry Ostrowsky, President and Chief Executive Officer of Barnabas Health, I would like to thank
you and extend our appreciation for the invitation present testimony at a joint meeting of the Assembly Health
and Senior Services Committee and the Assembly Regulatory Oversight Committee scheduled for Wednesday,
December 2, 2015, at 10:00am concerning the impact of tiered health insurance networks in New Jersey.
Consequently, due to timing and schedules, we are unable to participate and provide testimony at this time.

However, as the state’s largest health care system, we believe in healthcare dehvery models that focus on
improved integration of care, incentives based on improved quality and cost reduction and those that lead to
improved coordination of care. Managed care products that reduce costs to employers and individuals must be
tied with an obligation for everyone, including a patient to be involved in their care and decisions as to where that -
care should be delivered, along with transparency around those costs. New Jersey needs to take a step forward in
developing programs that truly reduce health care costs as part of the country's migration to population health
which will result in the omission of some providers. Those decisions should be based on value, quality, and cost.
The out-of-network activity in New Jersey which results in two of the highest priced hospitals in the country is
indicative of the lack of innovation in our state’s healthcare delivery models. Insurance products such as tiered
health insurance networks are an attempt to change a very high cost structure that has minimal ties to quality or
efficiency. :

Sincerely,
Michellene Davis, Esq.

Executive Vice President, Corporate Affairs
Barnabas Health

95 Oid Short Hills Road = West Orange, NT 07052 = 973.322.4229 » www.barnabashealth.org
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" 223 North Van Dien Avenue
Ridgewcod, N 07450:2736

December 2, 2015

Assemblyman Herbert Conaway

Chairman, Assembly Health and Senior Services Committee
8008 Route 130 North

Building C, Suite 450

Delran, New Jersey 08075

Assemblyman Reed Gusciora

Chairman, Assembly Regulatory and Oversight Committee
226 West State Strest

Trenton, New Jersey 08608

Dear Assemblymen Conaway and Gusciora:

On behalf of the Valley Health System, which has been serving the residents of northern New Jersey

for over 60 years, | am writing to express my deep concern with the formation of Horizon Blue Cross

and Biue Shield’'s OMNIA Health Alliance.

We recognize that healthcare is changing and that tiered networks may be one way of reducing the
cost of care. However, we strongly object to the manner in which the OMNIA Alliance was formed.
The selection process was created by the state’s largest insurer, shrouded in secrecy and devoid of
any logical criteria for participation or exclusjon. ' :

Of the state’s 8.9 million residents, 22% of them are enrolled in HMOs with Horizon controlling over
42% of the HMO market. According to the Department of Banking and insurance (DOBY), Horizon
controls an overwhelming 62% of the individual market, which by all accounts is expected to grow
exponentially as healthcare reform initiatives continue to evolve. This dominant insurer chose a
limited number of hospitals from the 72 acute care hospitals operating in New Jersey, which greatly
limits network adequacy and ultimately access to care. One of the more extreme examples involves
obstetrical care where a woman may have to travel greater distances to access a Tier 1 hospital.

While Horizon justifies its selection process by touting the “quality” and “value” of its limited Alliance
network, many high quality hospitals that have received various quality and patient safety awards and
recognitions were excluded from the network. Even more puzzling is the exclusion of many hospitals
acknowledged by Horizon’s own quality recognition program just this past spring, while others not so
recognized were included as Tier 1 hospitals. Given these disparities, one may infer that Horizon
agreed to exclude its Alliance partners’ largest competitors as a quid pro quo to garner concessions
from Tier 1 hospitals on lower reimbursement rates in exchange for increased patients, thereby
increasing its profitability as well as its already dominant market share.

In addition to the questionable tactics Horizon used to form the OMNIA network, DOBI failed to follow
its own regulations governing network adequacy. At the Joint Senate hearing of the Health and
Commerce Committees held on October 5" representatives from DOBI testified that the agency
approved Horizon's plans to market the product knowing that there were access issues and that

Q-




Assemblyman Herbert Conaway
Assemblyman Reed Gusciora
Page 2

contracts were not in place at many of the facilities included in the network. This revelation prompted
your colleagues Senators Joseph Vitale and Nia Gill, to request that the Attorney General's Office
investigate the approval process. This investigation is pending.

Hospitals excluded from the OMNIA Alliance requested DOBI to stay its approval of the OMNA plan -
pending resolution of an appeal of the decision which was filed with the Superior Court on November
19, 2015. DOBI denied this request ¢iting concerns ‘about market stability since the plan is already
being marketed. The market destabilization argument is not supported by the fact that there are two
full months remaining in the open enroliment period on the healthcare exchange, which provides
ample time for consumers to select another comparable product and for federal subsidies to be
recalculated. ' :

The OMNIA Alliance is bad for New Jersey consumers. [t disregards the value of continuity of care
and patient accountability, which are fundamental components of population health management.
Through the use of significant economic incentives, OMNIA will direct volume to Tier 1 hospitals and
separate patients from their trusted physicians and hospitals. This jeopardizes the health and
wellbeing of New Jersey’s citizens.

In closing, we urge you to work with the DOBI to ensure a fair and transparent process that
safeguards guality, access and affordable care for all New Jersey consumers. A dominant insurer
should not be allowed to act in a reckless manner adversely impacting patient care throughout the
state or be permitted to unilaterally decide the fate of New Jersey's hospitals by allowing certain select
hospitals to dictate which of their competitors participate in preferred networks.

Thank you for your consideration.

Sincerely,

Audrey Meyérs %
President and CEO

Copy: Members of the Assembly Health and Senior Services Committee
Members of the Assembly Regulatory and Oversight Committee
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