Kelly Construction Company,

a corporation,

Plavntiff-Respondent, On Appeal

from tlie
Supreme
\& Court.

Hackensack Brick Company,

Defendant-Appellant.

PPTTIT- for plaintif-respondent.

The plaintiff brought action to recover damages
for the refusal of the defendant to perform a writ-

ten contract to deliver all the common hard brick

[RIUSE O thReeigitood 1STSHEMA3I B4F 57.00
per thousand. : A
Plaintitf pleaded and proved the contract con-
sisting of a written order for the brick (Com-
plaint p. 4, line 22; Ex. P-1, P-13, Ime 20), and a
written acceptance thereof by the defendant (Com-
plaint, p. 5, line 10; Ex. P-2, p. 14, line ).
tiff also pleaded a part performance of the con-
tract by the delivery of 69,750 brick (p. 3, m
and proved a demand upon defendant for the de-
livery of more brick, pursuant to the contract
(Ex. P-3, p. 15, line 22; Ex. P-6, p. 17, line 5), and
the neglect and refusal of defendant to compy
with this agreement (Ex. P-4, p. 16, line 20; p.
AFailing to induce defendant to deliver brick
according to the contract plaintiff went into the
market aid bought brick at $9.50 per thousand,
to complete the job (Ex. P-6, p. 19, Ime 10).
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741,500 brick were required and the cost above
the contract price was $2.50 per thousand, or
$1853.75 (Ex. P-6, p. 19, line 10 to p. 21, line 10).

Defendant’s answer admitted plaintiff’s order
and defendant’s acceptance thereof (Answer, pars.
1 and 2 p. 5), but set up as a defence to the
action—

(1) That Schedule 1 and Schedule 2 annexed
to the complaint (Ex. P-1 and Ex. P-2, pp. 13 and
14) contained but part of the contract.

(2) That in addition to thé Written contract
it was expressly agreed that “all brick delivered
were to be paid for promptly, not later than the
10th day of the following month”.

(3) That in case plaintiff failed to make such
payment the contract should be at an end.

(4) That defendant made certain deliveries of
brick which plaintiff failed to pay for in aecord-
ance with the alleged additional agreement, and
that after several demands for payment defend-
ant issued an attachment against plaintiff’s prop-
erty and thereby collected the price of the brick
delivered.

(5) That by reason of planitiff’s failure to pay
in accordance with the alleged additional agree-
ment, the contract between the parties terminated.

(Answer, par. 6, p. 6.)

On the pleadings and proofs the trial judge
directed a verdict in favor of the plaintiff for the
sum of $1853.75.

The question presented is whether plaintiff was
entitled to a directed verdict.

No question is raised as to the amount of the
verdict, provided that, on the case presented, the
trial judge was warranted in directing a verdict.
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POINTS.
l.

The contract (Ex. P-1 and P-2) is entire, and
payment of the purchase price became due only
upon full performance by the defendant.

The contract arises out of plaintiff’s letter of
October 19, 1915 (Ex. P-1, p. 13, line 15)
fendant’s reply thereto, of October 21, 1915 (E .
P-2, p. 14, line 12). L * ,

The contract requires defendant to furnish &
the common hard brick required by the plans and
specifications for the Englewood High School, at

10

$7._I_per M.” . . _
he provisions respecting delivery are:
“Brick to be delivered as required by us,
and sufficient brick to be kept on the job, so 20
that we will always have approximately
50,000 brick stacked, until the completion of
the job.”

Defendant accepted this order without qualifica-

In Williston on Sales (p. 803, Sec, 466), the

author s\f;t\ys:

“Where by the terms of a contract the
goods are to be paid for at a certain rate so 30
that the price for a portion of them can
readily be calculated, though the contract be-
comes divisible if a portion of the goods are
delivered, and a debt arises for them, yet
without special agreement it is not payable
until all the goods have been received. His
essential to recovery, not only that the price
for a part can be calculated, but that expressly
or impliedly there is a promise to pay for a
part.”
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In support of this rule the author cites Baker
v. Higgins, 21 N. Y. 397.

In that case the plaintiff sued to recover for
brick sold and delivered. He testified to an oral
contract between himself and the defendant, for
a sale of brick by the plaintiff to the defendant, the
brick to be paid for as delivered. He also testified
that at the close of the conversation the plaintiff
wrote something on a piece of paper and handed
it to the defendant, whereupon the parties sep-
arated. None of the plaintiff’s witnesses were
able to state what the writing contained.

The defendant produced and identified the paper
writing, which turned out to be as follows:

“1 will deliver John Higgins 25,000 pale
brick on the dock at 'East Troy for $3. per M;
and 50,000 hand brick at the same place, at
$4. per M, cash, E. W. Baker, Coxsackie.”

ant moved to strike out the parol evidence on the
ground that the writing expressed the agreement
of the parties. This motion was refused and ex-
ception taken. (Speaking of the above agreement,
the Court of Appeals says:

“This, | think, was a valid agreement, and
must be deemed and taken as the agreement
then made between the parties in relation to
the brick, and under which a part was after-
wards delivered.

“Not long after this agreement, the plain-
tiff delivered to the defendant, at Troy, under
the written contract, a cargo of brick, consist-
of 10.500 hard and 10,500 pale bricks, and de-
manded payment for that quantity, which the
defendant refused until the whole was de-
livered. This, I think, he had the right to do.
The contract was entire, to deliver 75.000
bricks; and the plaintiff was not entitled to
pay for any part until the whole was deliv-
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ered, or tintil lie was ready and offered to
deliver the balance, which the plaintiff has not
done. The action was brought for the con-
tract price of the 21,000 bricks delivered; and
the referee found, contrary to the legal im-
port of the written agreement, that thé brick
wds payable on delivery, as the same should
be delivered. For this error the judgment
should be reversed and a new trial directed
'in the court below, with costs to abide the 10
event. *

In Mount v. Lyon, et al. 49 N. Y. 552, the facts
are stated as follows:

“The action was brought to recover dam-
ages for the breach of a contract for the de-
livery of a quantity of brick. On the 1%th
day of August, 1867, by contract in writing,
defendants agreed to furnish to plaintiff, de-
livered at the corner of Fifth Avenue and 20
Twelfth  Street, Brooklyn, within three
months, 400,000 North River hard brick;
price, delivered, $10.50 pet M. Defendants
delivered, under the contract, 213,500, and
refused td deliver the balance. Plaintiff paid
for those delivered about December 28, 1867.
The referee gave judgment for the difference
between the inarket value and.the contract
price at the etpiration of the time for de-
livery* i; e* November 19* 1867./° 30

The Court said:

NThere was a conflict of evidence upon the
allegation of the defendants that the plaintiff
had waived the performance of the contract
by requesting the defendant not to deliver
more brick under it, and the referee has found
that issue against the defendants.

“The contract was entire and indivisible
fot the delivery of a given quantity of brick, 40
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at a place specified, and within a limited time,
to wit, within three months from the making
of the agreement. The delivery of the entire
qguantity was a condition precedent to the
right of the seller to demand payment for any
part. No time of payment being fixed by the
contract, the laiv makes the price payable
upon the delivery of all the brick, and not
before. (Baker v. Higgins, 21 N. Y. 397;
Husted v. Craig, 36 id., 221.) The fact, there-
fore, that the plaintiff had not paid for those
delivered prior to October, when the defend-
ants discontinued the delivery under the con-
tract, does not excuse the delivery of the
residue. The plaintiff was not in default, and
the defendants had no legal claim for pay-
ment for any part until the whole should he
delivered.

In Delehanty v. Dunn, 136 N. Y. Supp. 193,
(App. Div., First Dept., 1912), the contract was
as follows:

NMessrs. Dunne & Company:

| agree to pay you one & 10/100 Dolls. (1.10)
per cubic yard for mold furnished and spread, and
one and one half (.011/2) cents per square foot for
sod furnished and laid, for all required under my
contract at Thomas Jefferson Park, and to the sat-

3Q isfaction of the Landscape Architect of the De-

N

partment of Parks, Engineer’s measurements to
determine quantities. It being fully agreed that
deliveries will be prompt as required and all to be
completed before August 1st, 1903.
“‘Accepted.

“DUNNE & CO.”

It appears from the opinion that work was per-
formed under this agreement amounting at the
stipulated price to $1699.16 more than was paid,
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when plaintiff’s assignor refused to continue the
work unless that sum was paid. Defendant re-
fused to pay and action was brought to recover
that sum.

Plaintiff was allowed over defendant s objec-
tion, to give evidence of a parol agreement that
he should be paid each week for the work done.
The Court said:

“There can be no doubt that the writing *
constituted a complete and enforcible con-
tract. The time of payment not having been
specified, the law fixes it, and the legal effect
of the instrument must be considered as the
contract which the parties made. In lega
contemplation, the plaintiff contracted upon
the completion of the work to pay the stipu-
lated price. The time of payment was as
much a part of the contract as though it had
been expressly stated in the writing, and to gQ
permit one of the parties to show an oral
agreement, specifying a different time of pay-
ment, is a plain violation of the rule that writ-
ten contracts may not be varied by proof oi a

verbal agreement. 2
Baker v. Higgins, 21 N. Y. 397, is directly
in point.”

To the same effect, see,—
Chester Rollmg Mills v. The Hopatcong, "
6 N. Y. Supp. 215.
Munsey v. Tadella Pen Co., 38 N.
iSupp. 159.

In Shirniv. Bodme, 60 Penn. State, 182, S. C. 100,
American Decisions 560, there was a contract for
delivery of 800 tons of coal at a certain price per
ton delivery to be made during August and Sep-
tember on board vessels to be provided therefor.

If the whole quantity of coal were not delivered ¢q
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during the specified time, a certain amount was to
be delivered at a later period. The Court said:

“The contract for the delivery of 800 tons
of coal, at a stated price per ton, is in language
clearly denoting an entire contract for that
much coal, the price measured by the ton not
indicating any intent to sever in payment.
Nor does the provision for delivery on board
vessels, sent for the coal during August and
September indicate an intent to sever the
payment, for delivery by the vessel load was
a necessity growing out of the quantity to.be
delivered and the distance of transportation.
Afid tfye last clause was but a provision
against inability tp send for all .the coal in
the prescribed time, and fails to indicate any
intent to sever the payment. No part of the
agreement disclosing an intent to sever in
Payment, the legal presumption drawn from
tfip entire contract to deliver eight hundred
tQns of cpal remains,—that it was to be paid
for on delivery.”

Analogous to the present case are cases of em-
Pjpytpeilt for a specified time at a certain rate per
week or month. In such cases it is held that unless
there is an express agreement for weekly or
monthly payment of wqges, no payments become
Aue dip epiployee undl the end pf the term.

ha Davis v. Maxwell, 12 Metcalf 286, plaintiff
ggrepd fo work for the defendant for q period of
seven months at twelve dollars per month. He
abandoned his employment before the expiration
pf thp term and sued fer wages at the agreed rate
fpr the time of service actually performed, giving
cregit for some payments on account. The Court
said:

In regard to the contract itself, which was
an agreement to work for the defendant for
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seven months at twelve dollars per month, we
are of opinion that it was an entire one, and
that the plaintiff, having left the defendant s
service before the time expired, cannot"ro-
cover for the partial service performed.

“The plaintiff has argued that it was a con-
tract for seven months, at twelve dollars per
month, to be paid at the end of each month.
But however reasonable such a contract might
be, it is not, we think, the contract which is
proved. There is no time fixed for the pay-
ment, and the law therefore fixes the time;
and that is, in a case like this, the period when
the service is performed. It is one bargain;
performance on one part and payment on the
other; and not part performance and full pay-
ment for the part performed. The rate per
month is stated, as is common in such con-
tracts, as fixing the rate of payment in case
the contract should be given up by consent,
or death, or other casualty should determine
it before its expiration, without affecting the
right of the party.”

In Jennings v. Camp, 13 Johns. Report 95, plain-
tiff 4agreed to log up, burn and clear, fit for sow-
ing, ten acres of land on a certain lot belonging to
the defendant below, the plaintiff-in-error, m good
farmerlike manner, by the twentieth of September,
and to fence the said ten acres with a good rail
fence by the first of October next; and the defend-
ant below agreed to pay the plalntlff at a rate ol
eight dollars per acre.’

Plaintiff quit before completing the 30b.

Speaking as to the right of the plaintiff below
to recover for part performance, the court said:

“The contract being entire, performance by
the plaintiff-below was a condition precedent
and he was bound to show a full and substan-
tial performance of his part of the contract.

U

J
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Held, therefore, that plaintiff could not recover.

The rule laid down by the foregoing authorities
is applicable to the case at bar. Hence, there was
no default on the part of the plaintiff, and defend-
ant was required to deliver the brick pursuant to
plaintiff’s order.

10 .

Defendant wholly failed to show any additional
or supplemental contract with respect to the time
of payment.

Defendant pleaded that the order and accept-
ance were but part of the original contract, and
that in addition to the written contract there was

2q an agreement that the brick were to be paid for
promptly, not later than the (tenth of the month
following delivery, and that in default of such
payment the contract should terminate (Answer,
p. 6, par. 6).

At the trial this defence was abandoned and in
place thereof an attempt was made to prove that
subsequent to the date of the acceptance of plain-
tiff’s order (Oct. 21, 1916)', an additional or sup-
plemental agreement was entered into modifying

30 the original contract and fixing the time of pay-
ment and terminating the contract in case of de-
fault by the plaintiff in making payments accord-
ing to such alleged supplemental agreement (p. 52,
line 20 to p. 53, line 10).

When objection was made to the introduction
of evidence relating to a subsequent agreement,
defendant sought and obtained leave to amend its
answer (p. 53, line 10 to p. 54, line 35).

The substance of the proposed amendment was

40 stated on the record and the defendant was di-
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rected to draft and submit to the trial judge the
amendment as allowed, and after his approva |
fileit (P 54, line 35to P 57, line 40; p. 70 line 12).

No amendment was filed, but pendant was per-
mitted to introduce evidence m support, of: the a
leged supplemental or additional ®STee u |

Pminsel stated on the record that the alleged
agreement was made on the job at.®ngle® r
Mr. 0 ’Keefe, acting for the plaintiff, and Mr. M.
B. Gardner acting for the defendan (p. >1

t0The*alleged”“supplemental or additional agree-
ment is claimed to have been made after plaintiff
order had been accepted (P 58, Ime f*)'

There was complete failure to showa y gr
ment with respect to modifying or adding to the
original contract or to show any authority p”"t
part of O’Keefe to bind the plaintiff with respect

to any such matter. ..
B coss examiniation Mr. Kelly, the Treasury

reasury
of the plaintiff, was asked who )

the job (meaning the Englewood High School),
and he replied, “ Mr. O’Keefe” (p. 51,hne 4"

Further testimony relative to Mr. 0 K ,
lations to the plaintiff and the scope of hisemploy-
ment was given by Mr. M. B. Gardner, defendant s
Treasurer, and by Mr. Kelly, who was recalled as
defendant’s witness.

Mr Gardner’s testimony is found on page aa,
line 38to p. 60, line 15. That of Mr. Kelly is found
on mge 61, line 30 to page 66, line 3«.

Thegtestimony of these two witnesses is all there
'S Ptn igh!es(/isd%?mjte%tr'om this testimony that (r)vl'lk%oe;g
was merely a foreman on the job to «pern* the
work of the mechanics and laborers, and that h
was accustomed to buy some trivial things, needed
In an emergency. He clearly had no shadow of
authority to make contracts for the plaintiff, nor
to modify a contract already entered into by the
responsible officials of the corporation,

10

20

40
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On this evidence defendant offered to prove
“the conversation—the agreement between Mr.
Gardner and Mr. O’Keefe, so as to show that pay-
ments were to be made not later than the 10th of
each month” &. (p. 67, line 1).

The offered evidence was properly overruled
and the attempt to show a supplemental agreement
covering payments and the effect of a default
failed completely. Thus, the contract consisted

Usimply of the order and the acceptance thereof.
On this contract payment was due when deliveries
had been completed.

This contract does not come within the provi-
20 sions of Section 45 of the Sales Act (Comp. Stat.,
p. 4657).

The above section relates only to those contracts
in which two conditions exist, namely:

(1) The goods are to be delivered by stated
instalments.
. (2) The instalments are to he separately paid
or.

It is notepretended that the brick were to be

30 paid for load by load as they were delivered.

On the contrary, the contention as set up in the
pleadings, is:

“All brick delivered were to be paid for
promptly not later than the 10th day of the
following month. That, in case of failure on
the part of the plaintiff to make such payment,
then the agreement between the parties should
cease, determine and be at an end.”

40 As shown under Point Il of this Brief, the at-
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tempt to support this defence by proof of a supple-
mental contract completely failed, because o

entire absence of evidence to show authority m
O ’Keefe to bind the plaintiff company m this re-

SPDefendant nowhere claimed that payment for
the brick was due as each load was delivered. That
point not having been raised in the pleadings, nor
presented to the trial court for determination, can-
not be raised in this court. ] )
The rights of the parties thus being prescribed
by the written contract, the cases cited under Point
T of this brief control as to time of payment, and
the plaintiff was not in default. Hence, there was
no legal excuse for the refusal of the defendant to
deliver the remainder of the brick covered by the

Since the provisions of Section 45 of the Sales
Act do not apply, the principle underlying the de-
cision in Empire Rubber &c., Co. v .Morris, 77
N. J. L. 498, and the cases therein cited, is also
applicable, and defendant is left without legal
excuse for failure to perform its contract. There
is nothing in the case to indicate an intention on
the part of plaintiff to abondon the contract.

Jf this case should be held to be within the provi-
sions of Section 45 of the Sales Act, still the plain-
tiff was entitled to a directed verdict.

10

20

Q) Defendant’s pleadings and its otfer of proof

at the trial go no further than to show u mere
failure to make payment in accordance with the
,defendant’s contention as to the time payment
became due, . .

No case in this state, either before the enact-
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ment of the Sales Act or subsequent thereto, goes
so far as to hold that the mere failure to make
payment for an instalment when due warrants the
other contracting party to rescind the contract
and refuse to make further performance thereof.
By the very terms of the statute the right of the in-
jured party is dependent upon the materiality of
the alleged breach. This materiality must be
pleaded and proved.

In Corey Co. v. Minch, 82 N. J. L. 223, the case
came before the Supreme Court on demurrer to
pleas. The declaration in substance alleges that
the defendants bought and the plaintiff sold 5000
bags of potatoes to be shipped and paid for in car
load lots on the defendants’ order; that certain
car loads were shipped, accepted and paid for in
1910; that other car loads were shipped in the
spring of 1911 and were rejected because of a
failure to comply with a warranty. That thereup-
on the defendants rescinded the contract and re-
fused to accept further deliveries. Plaintiffs then
sold the balance of the potatoes at a loss which
they sued to recover.

Defendants pleaded defective deliveries setting
out in detail the nature of the defects. These de-
fects were such as to raise an inference that they
were material, but there was no allegation of ma-
teriality in the pleas. The (Supreme Court said:

“This recital is enough to show that the
point raised is the right of the defendants to
rescind a contract for the delivery of goods
in installments, where some of the install-
ments fail to comply with the contract. The
case is governed by the sale of goods act
of 1907. C. S. 4645. Section 45 provides
that, where there is a contract to sell goods,
to be delivered by stated installments which
are to be separately paid for, and the seller
makes defective deliveries in respect of one
or more installments, it depends upon the
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terms of the contract and the circumstances
of the case whether the breach of contract
is so material as to justify the injured party
in refusing to proceed further, or whether the
breach is severable, giving rise to a claim for
compensation, but not to a right to treat the
whole contract as broken. The question turns
upon the materiality of the breach under the
circumstances of the case, and this is a ques-
tion of fact. Williston on Sales, Par. 467, p.
810. The pleas fail to aver that the breach of
contract was material, although they aver
facts from which that inference might be
drawn. This is not sufficient as against the
demurrer. The plaintiff is therefore entitled
to judgment upon these pleas.’’

Since the pleadings in the case at bar fail to set
np the materiality of the alleged breach and no
effort or offer having been made to prove its ma-
teriality, defendant has failed to establish a de-
fence even though the case should be held to be
governed by the Sales Act.

10

20

(2)  The brick were to be delivered as required

by the plaintiff. (Ex. P-1, p. 13, line 32.)
Plaintiff struck rock in the excavation and was
not ready for the brick until April 1916. (P. 14
ling 35. ,
On A)pril 6,1916, plaintiff sentto defendant their
first request for the delivery of brick (p. 15, fin

In defendant’s letter of acceptance of the order
(Ex. P-2), plaintiff is asked when defendant may
begin making deliveries (p. 14, line 22).

As an accommodation to the defendant some de-
liveries of brick were permitted before plaintiff
was ready for or required them. No order was
given for the delivery of these brick (p. 25, line
10).

3q

40
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This evidence is not disputed. Under any view
of the case plaintiff would not be required to pay
for brick which it had allowed the defendant to
deliver for its own accommodation, and before

Iaigtiff required them in the construction of the

uilding.

3) The conduct of the defendant evidenced a

determination not to rescind the contract, but to

10 regard the alleged breach'as severable, giving
rise to a claim for compensation but not to a fight
to treat the whole contract as broken.

Defendant never notified plaintiff that it in-
tended to rescind the contract of that it declined
to be further hound thereby. On the contrary it
assumed the right to Collect for the brick deliver-
ed, and on March 16, (not March 1, as shown
the printed case* p. 8, line 10), it issued a writ of
attachment to enforce payment. Even the letter

20 of defendants *attorneys of April |1, 1916, does not
directly aver that the contract had been rescinded
by the defendant (p. 17, line 20).

Under the circumstances existing at the time
the writ of attachment was issued, the plaintiff
had a right to assume that the only claim made
by the defendant was that it was then entitled to
be paid for the brick already on the job. Plaintiff
disputed that right, but assuming that defendant
would make further deliveries, and desiring to

30 avoid litigation it settled the attachment suit.

Undoubtedly the purpose of the plaintiff was not
only to avoid litigation but to make sure of pre-
serving the contract in full force.

Under these circumstances defendant was estop-
ped on April 20,1916, from declaring that the con-
tract had been rescinded.

On the whole case the trial judge was required
to direct a verdict for the plaintiff, and the judg-
40 ment entered thereon should be affirmed.

Respectfully submitted,

V redenburgh, Wall & Corey,
Attorneys for Plaintiff-Respondent.
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Hackensack Brick Company, a
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brief of defendant-appellant.

Statement.

This was an action brought by the plaintiff-
appellee against the defendant for the recovery of
damages for an alleged breach of contract. The
contract on which the plaintiff relied consisted
of two letters as set forth in the state of the
case on pages 4 and 5 respectively. The defend-
ant contended that the two letters did not com-
prise the complete contract between the par-
ties and as shown by their answer (State of the
Case, pp. 5 6 and 7) alleged that the two let-
ters were only a part of the agreement entered
into by the parties and that in addition to the
letters the plaintiff agreed to pay for all brick
delivered promptly and not later than the 10th
day of the following month after each delivery,
and upon failure to pay for any delivery the
agreement should cease. The Trial Judge re-
fused to consider the evidence introduced on the
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part of the defendant showing the failure of the
plaintiff to pay for the brick delivered, and di-
rected a verdict for the plaintiff on the grounds
that the two letters comprised the entire con-
tract and that even though the plaintiff did agree
to pay for the brick not later than the 10th of
each month that this would not be a sufficient
default on the plaintiff’s part to warrant the
defendant in treating the contract as abandoned
and refusing to deliver any more brick. The de-
fendant also offered to introduce testimony tend-
ing to show that the defendant was obliged to
issue a writ of attachment in March, 1916, for
the recovery of the amount for brick delivered
in the months of October, November and De-
cember, 1915, and also that the plaintiff settled
the attachment without objection by paying the
amount due with interest and costs, which evi-
dence the Court refused to admit and directed a
verdict for the plaintiff.

POINT I.

The Court erred in refusing to permit the
defendant to introduce evidence for the
purpose of showing that the plaintiff had
on several occasions refused to pay the
defendant for the hrick delivered in ac*
cordance with the agreement between the
parties.

The complaint sets out the two letters afore-
mentioned and alleges that they comprise the
contract of the parties.

The answer of the defendant alleges that the
true contract of the parties is not contained in
the letters and that the letters are only a part



Of the original understanding or agreement be-
tween the parties and that the plaintiff further
agreed to pay for all brick delivered promptly on
Or before the 10th day of each month after the
deliveries. Nowhere in the two letters is there
any mention as to when payment was to be
triade In the absence of any agreement, Section
42 of the Sales Act (C. S., p. 4657), controls:

“Unless otherwise agreed delivery of the
goods and payment of the price are con-
current conditions, that is to say, the seller
must be ready and Willing to give possession
of the goods to the buyer m exchange for the
price and the buyer must be ready and will-
ing to pay the price in exchange for pos-
session of the goods” (C. S: 4657, Section
42).

The defendant in its answer alleged that there
Was an agreement on the part of the plaintiff to
pay for the deliveries on or before the 10th of
each month (State of the Case, p. 6). Evidence,
therefore, tending to show the refusal of the de-
fendant to pay was very material on the ques-
tion as to whether the plaintiff by refusing to
pay had not evinced an intention to abandon
the contract and no longer be bound by its terms;
and that if such evidence had been admitted it
Would have immediately raised a question for
the jury to pass upon. And assuming for the
sake’ of argument that the two letters in ques-
tion did contain the complete agreement of the
parties, where is there anything in the letters
indicating when payment was to be made and
even though conversations as to when the pay-
ments were to be made were not admissible for
the purpose of varying the terms of the Written
jcontract, still, under Section 42 of the Sales
Act aforesaid the plaintiff was under a duty to
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pay for the deliveries immediately tipon receiving;
the same as the Statute says;

“And the buyer must be ready and willing
to pay the price in exchange for possession
of the goods.”

All of the cases cited by counsel for the plain-
tiff at the trial in the Bergen Circuit are no*
longer applicable by reason of the Sales Act
aforesaid. And even without the Sales Act the
evidence offered by the defendant was admissible
because it did not add to or vary the contract
as contained in the letters, but would have only
been given for the purpose of supplying a missing
element, viz.: the time when payment was to be
made. Counsel for the plaintiff in his argument
before the Court in citing the law said (State
of the Case, p. 30, fol. 10) r

“Now upon this subject of evidence to add
to or vary a written contract there is, of
course, abundant authority in this State, and
the part of the rule Which has been adopted
in this State to which | wish to call the atten-
tion of the Court is this: That the contract
itself, if it constitutes a complete obligation,
that is, if the parties are bound by the writ-'
ten contract, then, unless on the face of the
contract itself there is a missing element so
that it may be said upon reading the con-
tract that it is not complete, then no evi-
dence can be admitted,”

This, undoubtedly, is the law, but we want to
call attention to the part of the above citation
which says: *“Unless on the face of the contract it-
self there is a missing element so that it may be
said on reading the contract that it is not com-
plete, then no oral evidence can be admitted.” Re-
fer to the letters, read them carefully, and see if
there is anything in them which shows when or
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how the payment was to be made. There certainly
is nothing, and in the absence of such a provision
the intention of the parties as to when the pay*
ments were to be made must control. This is only
used as matter of argument to offset the plain-
tiff’s contention that no evidence could be admitted
on the question of payment, but irrespective of the
soundness of his argument Section 42 of the
Sales Act imposes upon the buyer duty to be
ready and willing to pay immediately or as the
statute says: “In exchange” for possession of the
goods.

POINT II.

Tlie Court erred iu refusing to permit
evidence to prove that it was compelled to
issue an attachment against plaintiff for
moneys due for brick delivered under theitf
agreement.

W hat was the purpose of the defendant in trying
to prove that it was obliged to resort to legal
proceedings for the recovery of moneys due for
brick delivered under the contract, when the
brick were delivered in October, November and
December, 1915, and payment was demanded from
time to time until March, 1916, a period of nearly
three months, unless it was to have the jury say,
whether the plaintiff by their failure to meet
the demand for payment and their further fail-
ure not to order any brick between said dates
did not evince an intention on their part to be
no longer bound by the contract and thus relieve
the defendant from any further performance.

The rule in New Jersey used to be in cases of
this kind as follows:
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“Whether thé circumstances Would warrant
an inference by the jury that the plain-
tiff proposed to abandon the contract or no
longer be bound by its terms.”

Blackburn f; Reilly, 47 % J. L., 290,
at page 309; about half way down the

page.

Counsel for the plaintiff cited this case at the
trial in the Circuit Court and also cited the case
of the Empire Rubber Mfg. Co. v. Morris et al.,
72 Atl. Rep., page 1009. In which opinion Chief
Justice Gummere speaking for the Court of Errors
and Appeals cited with approval the case of
Blackburn v. Reilly, which case of the
Elmpire Rubber Company was decided by the
Court of Appeals in 1909. the litigation, how-
ever, commenced sometime in 190b, which was
prior to the enactment of the Sales Act and was,
therefore, not decided or controlled by any sec-
tion of the act.

The tuie as laid down by the Court of Appeals
in the case of Blackburn ir. Reilly and other cases
haS béen changed in respect to contracts similarl
to the one involved in this action by Section 4b
of the Salea Act* Subdivision 2:

“Where there is a contract to sell goods to
be delivered by Sthted installments which was
to be separately paid and the seller makes
defective deliveries in respect to otte or more

r installments or the bu%/er neglects or re-
fuses to take delivery of or pay for one or
more installments, it depends In each case
on the terms of the contract and the circum-
stances of the case, whether the bbeach of
contract is so material as to justify the in-
jured party in refusing to proceed further
and in suing for damages for breach of the
entire contract, Or Whether the breach is



several giving rise to a claim for compen-
sation, but not the right to treat the whole
contract as broken.”

C. S, 46, 57, Section 45, Subdivision 2.

E. I. Dupont DeNemours Powder Qo. v.
United Zinc and Chemical Co., 89 Atl.
Rep., 992.

By the above section of the Sales Act the whole
guestion to be considered was whether the con*
tract by its incompleteness and the circumstances
of the case, namely, the deliveries being made in
October, November and December and repeated re-
quests for payment being made by the defendant
and the plaintiff’s refusal to make any payment
until after it was compelled by writ of attach-
ment to pay for the brick delivered and also the
length of time elapsing from the completion of
the deliveries and the enforcement of payment,
did not create a circumstance in the case which
should have gone to the jury for the purpose of
letting them pass on the question whether the
breach of contract was so material as to justify
the defendant in refusing to proceed further and
to treat the whole contract as broken or whether
the breach was severable giving rise to a claim
for compensation. We think that if the Court
had allowed the evidence of the issuing of the
writ of attachment the circumstances leading up
to it, undoubtedly, a question would have been
raised for the jury to pass upon. It seems that
the question at the present time for the Court
and jury to consider is not only the terms of the
contract, but also the circumstances of each par-
ticular case, thereby changing the rule as formerly
adopted by our courts, in Blackburn v. Reilly,
supra, and Empire Rubber Mfg. Co. v. Morris
supra.

New Jersey State
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POINT III.

The case should have been submitted to
the jury.

Under the pleadings it is shown that the plain-
tiff relied on two letters hereinbefore referred to
and set out in the state of the case, page 4 and 5,
as their contract upon which they were entitled to
recover. The answer denies that the two letters
comprise the whole contract and alleges that the
agreement between the parties was that the
plaintiff would pay for all brick delivered prompt-
ly not later than the 10th of each month and
upon failure to make such payments the agree-
ment should cease, determine and be at an end.
The plaintiff replied to this admitting that the de-
fendant demanded payment and admitted the pay-
ment after the writ of attachment had been is-
sued and contended that the deliveries were made
as a matter of convenience to the defendant. The
defendant filed a rejoiner denying all the allega-
tions contained in the reply of the plaintiff.

Taking all these pleadings together it appears
that enough circumstances had arisen showing
clearly that there was a disputed question of
fact as to what the intention of the parties to the
agreement amounted to. Again taking the an-
swer of the defendant there is sufficient in it to
show that the plaintiff after meeting the defendant
and making all necessary arrangements for a
special price for the brick, by a subterfuge tried
to construe the letter written by it on October
19, 1915, as a complete offer which was accepted
by the deefndant and binding on the defendant
as an entire contract, but fortunately Section
45 of the Sales Act aforesaid steps in and says:
that not only the terms of the contract are to be
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considered but also the circumstances of each case
must be considered in ascertaining whether a
breach is so material as to justify the injured
party in refusing to proceed, etc.

We contend that the circumstances surround-
ing the contract are set forth in the pleadings and
were offered to be proved, and had they been
proved' or had an attempt been allowed to prove
them, a disputed question of fact as to the justi-
fication of the defendant refusing to make any
further deliveries would have arisen sufficient to
allow the case to go to the jury and have the
jury say whether the plaintiff by its own acts
did not abandon or evince an intention to abandon
sufficient to relieve the defendant from any
further performance. The mere fact that the
plaintiff did not order any brick between Decem-
ber and March coupled with the fact that after
repeated requests on the part of the defendant for
payment and their refusal to pay until a writ of
attachment was issued and then voluntarily pay-
ing the amount due with interest and costs was
sufficient in itself to raise a jury question.

Defendant had a right to assume under its
agreement that the plaintiff would request de-
liveries of brick at reasonable intervals and the
guestion as to what was a reasonable interval
under the circumstances of this case would be a
question for the jury. The mere fact~that their
letter says that the brick was to be delivered as
required by the plaintiff would not justify the
plaintiff in waiting an unreasonable length of
time before requesting deliveries, on account of
the market conditions. It may be possible that
had not the defendant demanded payment and
compelled the plaintiff by attachment to pay for
the brick delivered that no demand for further
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deliveries would have been made by the plaintiff
and it appears from the evidence that no demand
was made for deliveries between December, 1915,
and April 6, 1916. Whether this was a reasonable
time or not was a question for the jury. The
Sales Act provides:

“The seller is bound to send the goods to
buyer but no time for sending them is fixed,;
the seller is bound to send them within a
reasonable time.”

C. S., page 4657, Section 43, Subdivi-
sion 2.

It is clear by the above section that when the
agreement between the parties is not specific as to
the time when a delivery is to be made, that the
law presumes a reasonable time and a reasonable
time always depends upon the circumstances of
each particular case. And in the case under con-
sideration we submit that the circumstances under
the present suit, namely, the failure of the plain-
tiff to request any deliveries until after he had
been compelled to pay for what had previously
been delivered was a circumstance which the jury
should have passed on.

The question wdiether the breach in failing to
deliver monthly installments under a contract
is so material as to justify the plaintiff in re-
fusing to proceed further and sue for damages
or whether the breach is severable giving rise to
a claim by compensation but not to a right to
treat the whole contract as broken is ordinarily
a question for the jury but as in other cases may
be so clear that the Court may decide it. (See E.
I. Dupont DeNemours Powder Co. v. United Zinc
and Chemical Co., 899 Atl. Rep., 992, ubi supra.)

“A non-suit should not be granted nor a
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verdict ordered for defendant if the evidence
is conflicting and leaves the mind in a state

of some doubt. The credibility of witnesses
is a question for the jury.”

Baumann V. Hamburg American Packet
Co.,, 67 N. J. L., 250.

Matthew F. Kelly, called by the plaintiff, testi-
fied on cross examination (State of the Case, p.

481

“Q. And how often in the month of Jan-
uary and the month of February did you see
either of the Gardners? A. The month of
January or February?

“Q. Yes, 1916. A. Possibly three or four

“Q. Converse with them? A. Yes, every
time | saw them. .

“Q. Have conversation with them relative
to delivery of brick? A. About the delivery
of brick? )

“Q. Yes. A. Spoke about the brick that
was on the job. .

«Q. Making objection of some kind: A.

“Q. You did personally? A. Yes.

“Q. To which Mr. Gardner? A. | met him,
this gentleman here, down at the yard and 1
believe I met the both of them down at the

ya«Q. in the month of January | am speak-
ing about. A. | cannot say what month that

W&'Q. Can you give us any idea? A. | would
not—1 could not say positively.
“Q. Would not say? A. No.”

Milburn B. Gardner, a witness for the defend-
ant, testified (State of the Case, p. 58):
«0. Don’t know Mr. Levy. Do you know Mr.

O’Keefe? A. On the high school job of En-
glewood.
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“Q. | see, and at this job in question for
Which this brick was wanted, was it? A,
Yes.

“Q. And after the signing of Pl and P2
on October 19 and 21, did you see Mr. O’Keefe
shortly after the 2Ist 6f October? A. Yes.

“Q. Where did you see him? A. On the'
job.

“Q. On the job? Talk a little louder. Ay
On the job at Englewood.

“Q, And did you make any arrangements
with him as to the payment of the brick that
was agreed upon after Pl and P2?”

This question was objected to and then the ques-
tion was asked (State of the Case, p. 59, fol. 40):

“Q. Well, did you know, Mr. Gardner, in
what capacity Mr. O’Keefe was acting over
there?

“Mr. Carey: | object.

“The Court: Answer, yes or no.

“Q. Do you know? A. | should say yes, 1
do know.

“The Court: Upon what is yoUr knowledge
based? What is your knowledge based on?
A. | asked him what he was doing. He said
he had charge of the job.

“Q. Asking him what he had to do? A. f
asked, who has charge of the job and he says:
‘l have.” | think he gave me his curd or where
he lived, if | recall, Jersey City, or Hoboken
or around Union Hill; I have forgotten.

“The Court: You asked him who had charge’
of the job?

“The Witness: Yes.

“The Court: He said he did?

“A. Yes.”

Matthew F. Kelly was called as a witness for the
defendant and testified (State of the Case, p. 63y
line 32) :

“Q. What work did O’Keefe actually do on
the job? A. Foreman.



13

“Q. Of What? A. Foreman off laborers,
bricklayers and hod carriers*

“Q. Did he pay them? A. No, sir.

“Q. Who paid them? A. | paid them.

“Q. Did Mr. O’Keefe own any stock in the
company? A. No.

“Q. None at all? A. Absolutely not.

“Q, No interest in it at all? A. No interest
in it at all.

“Q. And how long did he continue to be
foreman of this Englewood job? A. From
>15 to around July, ’16. July, | think. |

. would not say exactly July.

“Q. And was he in full charge of that
work Over there? A. At the beginning of
the work there was only laborers there—

bricklayers.

“Q. You didn’t understand my question?
A. | was answering as 1 was going along
and the carpenter he had full charge of the
job.

“Q. O’Keefe had full charge of the job?
A. No, this carpenter, Washington.

“Q. What day did O’Keefe first go there
on the job? A. He was back and forth from
W est Hoboken and | think he went in around
October; 1 would have to look up the rec-
ord to see.

“Q. And when he took charge of the job,
he was foreman? A. Yes.

“Q. In October? A. Yes.

“Q. And as foreman he had complete
charge of the work?”

This question was objected to on the ground
that it was not definite enough for the witness to
answer and the Court suggested that it was a
leading gnesion and sustained the objection.
fThe State of Case, p. 66, line 22) :

W, When you put O’Keefe on you put
O’Keefe on as foreman? A. We had him
in Hoboken and he came up there.

“Q. To act as foreman on the Englewood



14

job? A. 'To act as foreman ofi the Engle-
wood job and oversee everything that was
being done properly.

“Q. And to receive the goods and ma-
terials? A. YeS.

“Q. And to give orders and instructions*/

“Mr. Carey: In respect to what?

“Q. In respect to the work and the ob-
taining of materials? A. Of the digging.
Outside of that he had nothing td do with
any ordering, only what came in.”

This evidence coupled with the testimony of
Mr. Gardner to the effect that he had spoken to
Mr. O’Keefé, the foreman of the plaintiff, raised
a sufficient conflict in the evidence to gd to the
jury on the question of credibility and also on
the question aS to whether or not the jury be-
lieved that O’Keefe was held out by the plaintiff
in such a respect that the defendants were justi-
fied in believing he had authority to bind the
plaintiff and was acting for them. We contend
that the Court was in error in taking upon itself
to pass upon credibility of the witnesses Without
submitting it td the jury:

“The duty of the Court is to settle the law
of the casé, the province of the jury is td
settle disputed facts.*

In Central Railroad Co. V. Mdore, 4 Jab., 824-
830, this Court formulated the true rule as'
follows :

“But if the facts be controverted or not
manifest it is the duty of the Judge to sub-
mit these to the jury under proper instruc-
tions, thus leaving to that branch of the
Court the exercise of its peculiar functions
and affording to the parties the right of
trial by jury which the Constitution has de-
clared shall remain inviolate.*
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In N. J. Express Co. V. Nichols, 3 Vroom, 1686,
the Supreme Court adhered to the rule that

“where the evidence is doubtful and the in-
ferences to be drawn from the facts uncer-
tain, it is the province of the jury to de-
cide.”

In N. J. Railroad Co. V.-West," 4 Vroom, 430,
this Court re-affirmed the rule laid down in Cen-
tral Railroad Co. V. Moore, Supra.

Again, this Court in Delaware, Lackawanna &
Western Railroad Co. V. Toifey, 9 Vroom, 525,
declared:

“If the evidence is open to fair debate and
leaves the mind in a state of some doubt on
this subject the case should not be with-
drawn from the jury.”

The Court further said that there were:

“No conceded or undisputed facts that
showed the plaintiff’s testimony could not
be true and therefore the non-suit was prop-
erly denied.”

“In my judgment this case recognizes the
true distinction and will serve as a correct
guide in determining whether a non-suit
should be granted or a verdict directed”
(Baumann V. Hamburg-American Packet
Co., supra).

In this same case Justice Van Sickel speaking
for the Court of Errors at the bottom of page
253, said:

In the still later case in this Court, Delaware,
Lackawanna and Western Railroad Co. V. Shel-
ton, 26 Vroom, 342, the declaration is,

“A Trial Court cannot direct a verdict
when any facts the parties have been per-
mitted to introduce in evidence, material to
the verdict, in favor of one party or the
other are in dispute.”
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And we respectfully submit that the question
whether the plaintiff held out its foreman
O’Keefe to the defendant in such a manner as
to lead the defendant to believe that OKeefe
was acting for and had authority to act for the
plaintiff, under the evidence introduced in the
case raises a sufficient dispute and contradiction to
allow the case to go to the jury and we respect-
fully request that the judgment of the Bergen
Circuit Court be reversed and a new trial or-
dered, with costs.

Respectfully submitted,
MACKAY & MACKAY,
Of Counsel with the
Defendant-Appellant.

JUSSIJ
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aneaiee of te defetat s saed n te

reply.
Defacent adnits tet it demanded payment
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o te rids delnaad n March, 1916, ut de-
nies tret the demand wes macke kefare tre plain-
D

tff vas reedy Tor ar doe 0 =2 tte bridk
cHnaal Defadat alo daies trat tre plain-

Defadat alo daies tet paymentt for sad
paid tte anount of tre attadmat st
with asts, N ater © adjust tte natter anicsbly
ad to aoid hitiptio,
MACKAY & MACKAY,
Attomeys far Defeoant.

Fled Sytenter 2, 196.

Tl Gt e, o e ey L

, Girauit , towhom sae

been regilardy refard for tEl, ad a uy, &
Borgen Qiraiit, on Frichy tre 130 iy of



10 Judgment Record.

thasad nire hudred ad nire dllas ad
nire @&is.

Damages SB35
Gsts 55.34
$.99.0

Judgrent entered Aol 18, 1917.
WM. S GUMMERE,
C. J

I, Willian C. Gddardit, CIetkcfﬁeS.prere
Court of tte State of New Jasey, co aatify tret

In tesstnay weaedf, 1 hae st my
hand ad the sl of said Court at
[Seal] Trentn, this exgteanth day of Vay,
%m[.)' niretesn hudred and e+
WM. C. GEBHARDT,
Cak



Appearances ;

Me=Ss. Vredenburgh, Wall & Cary,

Attomeys far Flertaff. By M. cary,
of Goureel

Mess. Mackay & Mackay, AtlIIn%/S
far Defatat. By wittiam B. Mac-

kay, JI’.,&:]., of Gureal.

A juywes dily i led ad svom. D

I\/rJuGS:l/re_,/ qﬁlr)sllow%e?juy in et of te
vl Meckay qpans o tre jury in beelf of tte
cefathnt

MATTHEW F. KELLY, awitress called inbe-
relf of tre dartaff, being duly svom, etified es
follons:
Direct ea@ninataan by Mr. Carey: 40

Q. In 1915 yau were aarectsd with tre Kelly
Gostructaion Campany? A Yes, ar-



12 Mathew F. Kelly, direct.

Q In wat_ geaty? A Treesuer of te
aoTpany; autsice men.

Q. And at tret tine did you have a antrect
o tte asction of a sdool hulldey; tet E, did
te Kelly Gostructin hae tte aon-
trax for tte asction of a buildig at
Bolenoad, New Jarsey? Al Yes.

Q. Sk a itk ke, ad Bk 0 tte juy
can hear yau.  In comection with proauning te

ndk far tre ciid you enter nto regpia-
t\ér_smmﬁ?%km&mmany A
Q. And who aorected with tte Hedasadk
Bridk Company did you mest n those reppia-

tos? A Both Gaders.
Q One genderen who dis lere rext me” A

Q And thoee regosatio’s, 1o begin wilth, were
A_rter\YeS-/le/\sbelXAemeardﬁel\/essrs Gardner”
Q. And sbssgpent 1o thoee Ntaviens, cdid
mEaHHmﬁerdersad(md(Corpa)gJ
atbrg bidk fran then for e costriuctian

of ts burldirg? A No.
Q. What B 1?2 A. Sisget o tre atey?

The Court: Sibseguent © tte anversa-

tos.

The Witness: We askad them far a

07 ¥
Qakmmtmﬁemasﬂds hed
with tte Garders with resect ©© fumnishirg

lnidk far the Bglenood sdool bualdeg, did you
V\ﬁtememaqaobrfrmdc A. Write them
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aoout fumishing lnds, dichtya? A Yes. We

made a antract with them fas i
Q. You hed your talkk with them fa<t, dicht
A Yes.

Q Yes. After yau hed tre talkwith them, did
yau sad them any witag? A. Yes.
Q. That is tte point | vant.

Mr. Carey: 1 dl for tte e of Oc-
ter 19h, fron tte kelly Gostructin
Company 1o the Hadkensadk Bridk Com-

ps%\mt ketta of Octdoer 19, 1915, o tte
Hackensadk Bridk Conpary.

Lletter N

M. Gare)rwlﬂier B prodlcd by tte
defaocnt ad | ask thet ithle marked n
et

The Court  Adnitied by tte pleedings

; a0,

’ Yes, @
Letmrwreferrejtoslmajnan—
cae ad marked Bhibit Pl

Caey: This e which hes bemn
brt Al, s on te letated

%%



u Mathew F. Kelly, direct.

te adwteds. Brik © e dlnaa &6 =

Iq!lltmwﬁewjgoﬁ tet Ila1I\?\5§§
m 0 we Wi

hae goodanetely 3,00 ik steded

utllﬁecnrplel:lcna‘ﬁe;b.

d&mmmmdﬁs

“Yaurs tiuly,
‘KELLY CONSTRUCTION @.,
‘H. Lewy, Aes.”’
The B chted Ootdoer 21, 1915,
ad B n eadde.

letter refarad © B rEENad N ea-
cae ad marked Bhibit P2

M. Carey: This i B(n tte il
heed of tre Hedensack Brick Covpany,

I-bdesadgNewJasw(I:ldaz,

‘kelly Gostruicaan @,

‘Dear G- Your ater for lndk o e
cHlnaad o Bglenood High Sdool re-
eanal We aogt te sae ad thak
yal. Plee=e E B knov hov som we
cn begin meking dinaiss. You of
caurz=wllhae aplertogt NV aswe
an Gt sae ded.

“Yaurs truly,
“HACKENSACK BRICK @,
‘Fer M. B. Garther.”

Q M. Ky, dd you meet with any celay n
arection with prganing this uldirg far te
recgoian of nd? A Yes; we struk rakk
QAndV\Iral:unev\ereywreaj)/frﬁecb—
'Wiﬂ(mmﬂfw A We fast bsgn
n We were
mrl%/ﬁem'glml Feecly prod-
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Q. Aout tre 15th of Axil?

The Gt That wes 1916.

The Withess: 1916,

M. Caey: | dl for te Hi|a of
Axil sth, 1916.

Y o ik, i S0 NG oy rayeet o b
Iy 1 e Fockersark Brik Catpary? A
Yes, ar-
Mr. Carey: Letter dated Al 6, 1916,
prodloed by tte cefetat. | dffer it in

Letter refarad © reeEnad N eadae
ad marked Bhibit F3.

M. Carey: Lletier on tte lettatesd oF
tre kelly Gostructian Compary, catd
Axil s, 1916:

“Hedensadk Bridk @, I-tadesadgN I

“Gattderen: Pleese cllnva T
thausad bridk on o antract En—
glenood High Sdool. We would lide
g%’agﬁm naejmmlnﬂegﬂ%
o stisfy you &6 o tte tine
payrent, we will pay far this kefae te
10th of May.
“Yaurs

“KELLY CONS'It"Eejl)J/CTION @.,
“H. Levy

Q. Did you reee ay reply o tret Itlea? A
No, .

Q. Did yu reE=ne & ttet 5 ot fran te
cefatats. Did you reene a reply fran terr
atargs? A 1 dntthirk ve did inless tare
Bae Nnexhe.

20

40
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_-IsmeualetlB‘? A (h, yes; et B

Mr. - Dated Aol 11,1916, Let=
' o te letated of Mackay & Mac-
kay, Cursellas atlaw, Hdaesadk, N. J.*

‘Aol 11, 196,

‘kelly Costructaan Carpary,
Warburton Buldig,
Yalars, N. Y.

“Gantlemen: Your Etar of tte Oth ret
attresgd 0 the Hadkensadk Bridk Com-
pay wes duly re=nal  Sore tine ap
yau brde this antract by your onn afs,
St O s © Gl o AUt

ings anunt
on goos vwhich hed previasly been ae-
|I\B’Eﬂ\l\hlle‘ﬁE(IJ’tr6tIV\BS n e

Very tiuly yaus,
“MACKAY & MACKAY,
B
I dl fo te HH(pr1IB,]9]ﬁ
M. Meday: Axil 18t
M. Carey: 18I0, e
Letter
Mr. Letter 1 by tre c&-
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Letter refaraed 0 reEhad N eicie
ad marked Bhibrt 5.

Mr. Carey- I_ellermtteletlerreed&
tre kelly Gostrucian Compary,

1l 18, 196.

Bridk (@,

Hdesadk, N X
“Gentdemen:

“Pleee cHlina within ttrerext tree @
cays twatty thousad Qopoo)trlck, pur-
satt © ar antract with far fu-
nishirg tte comon lriidk far tte Bgle-
wood High Sdool

“If yau &l ©© nake tte dHlnay &
anelm,fslﬂj without shoming adeg ate
Vo tet v Sull P e bk
yau we
Torvar aoont, ad g4l hold you Tde
for ay ec=s ast doe ar abrat

‘We rave reenad a ke fran essrs.

( & Meday, your atargs, n
which trey Stiaie ttet we have brden tte
aract.  This we day, ad beg o adase
yau tet we inted © hold yau © te

of tre cotrat
“Yaurs N,
“KELLY CONSTRUCTION (0.,
“Harold Lewy, A

q -Did yau reEne ay rely o ts Eia of
Al 18719167 A Wnless ttere B ae ttae

. WEre ay bnid deinvaad slsget ©

%
i
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Q. Did ttey at ay tie | yon B ter
= A\Afrﬂ\é;_reqmmm«rgfa’mob-
A_%Butﬂwraerrradeayﬁrﬂa*obli\ery?

Q. Failing © reEne ndk fran te Hadken-

sk Brik Campany, uder tte atrat, wet

ad do? A Purdesad then fran tte Mehr-
Bridk Compary, Little Farry.

Q. Did you qoen regpiiatios with otrer rid<

1k o fran which Ig?alelyrrede
Bridk Campany 1A yau u
te pudess? A e st for qotatias ad
reeenad soe \artal

Q. \eral qotatias? A Yes.

Q. And fran whom did you raene \atsal
qotatias? A Treviras & Garder ae ttae
a Hdaesak. Fak tae. They
sad they hed lrid< to <, but they would heve
© e ten dl a ge the. They were goirg
ait of heress, soething © tet . Didnt
pay much attenian © & de B te fat tey
dicht aatfim i

Q. And did you make mouaries fram otrer
prties besices? A Yes; MehtofT Bridk Com-
pary, Little Fery, IOAeryad They dioht
cae 1 cna—- n &, they were t hsy.

Q. DiIdht ;e ©© dllna a Bglenocod? A
EBglenocod.

Q. Ad. yau fwdly pudessd fran tre Mehr-
roff Company, Indk merufecturers? AL Yes.

Q. At what prics? A 0.9 a ttosad.

Q I sov yau a e cated Aol D, 1916,
fran N. Meroff & Corpany, adtressed O e
kelly Gostructin ad ek ifttet B
a qotata recenad fram company N reply
yor unes? A Tat B L Y6, ar.
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Mr. Carev: Letter chted Al 20, 1916,
fran N. Mdroff & Company 0 te
Kelly Grstructian Company 5 offaad n
eathe.

Letter refarad © reEhal N eadaE
and marked Bhibrt Ps .

M. Caey: Letter an tre letiartesd oF
N. I\/Ehﬂnf&(‘mpay bridk mernufec-
wuas, Litte Fary, N
‘1@||yO]”SI]‘lmmG).

“Yalers, N. Y.
“Dear S

“Replying toyausaf17th ad 19h, we

e o T BT aprOdetely
ats
ae nlllmFErhard rnidk cellnaad o te
ate of Bglenaod, N. J, Sdool.

"rreameq,datimtomldgxmpto

Aol Z2ah, 1916
“Yours &y
“N. MEHRHOF & @., inc.
“E. N. Mehriof, St
The Kelly Gorstructian Campany aoogted
ﬂisdﬁr(fﬂ“el\/mrinmepanyfrﬂ‘eh’idO
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And hes tet of brick ben de-
leerejQ ? A.Yes,a*qmly
Q. lsit/ﬂ:s%tﬁlgmrplete&em A
Rractical eaptian of possibly a
ﬁusada*%ﬂemhrdredelmw
Q.¥es. Might nn a Ittle-you migtt re-
e a fewv more ad wmigttlnea
Ht, stat te &
Q. That ispracaclly what would ke required?
A_Ptad]calyv\mtvgv\llltfe,)es. 'Ew
Have kilks of Mehrhof Bridk Comparny
ﬂ‘?mm%’ome,

% mthnss.) Thoe ae te
0| aeﬂqPA.
Mr. Carev: Id“l'e*ﬂ&tillshe\/i—
e

The Court: For tre pupose of Sb-
?galjatigﬁemunta’q,mtiw&cb—

M. Cargy: Yes, ar-

Mr. Mackav: 1 dontknow thet- tree
aent ad, ae te?

The Court: Not fortte purpose of Show-
wgwnent far tre pupose of sisten-
taay te peset inesss testamy &8
1 te qanaty celinaed; s tet tre pur-

M. Carey: The gentaty celnaed ad
te e atvwhich they were cellnaadl

Mr. Mackay: | dontthirk ttet B tte
best eadae of which tte a2 B 95
chialemihstpnrt_ I\btemyd;s:tm.

The Gt 1 gypoe we
prinary eiceee row. ThlSBSlrrpIyn
takd 1 be condoorative of tHet prinarv
eaae. 1wl oarule tre dyetoL

Mr. Mackay: Note my dgedtion
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The Court: Have them nmarked, M

W. Carey: Mark trese dll & ae ex-

Bilk relarad © reENa N eade

ad marked Bhibit F7.

Q. k te bndeak on tws b nov can-
plelaPA.Fla:lxallyamplelaj

M. Caey: Quss eanire.
Qross eaninataan by Mr. Mackay':

Q. Did you buy bradk fram anyoody elee otter
then tte Mehrhof Campany? A. No, ot com-
mon krd< ) )

Q. Not comon lrd< You hed sare rdk
fran Bresster, did yo? A Bresster, he pos-
sbly cellnadd ae led ar i

Q. I's= A And tet was an utkrstadig
betnween the gyperintetht on te jdo ad M.
Branster.

Q.'I‘ratismidfr,isil?

Mr. Carey: | a5 material.

he hes 10 ke remvered for in his adion
M. Meday: It Brot te. But it

ges o shstantate ar cefeee tet te

main point far tre bresking of tte aontract

which wes jstifede wes tte treary tret
would ot pay tte maey.

Court: ICIH)/ctn’tknON1ha1tweare
aamed doout tre prsos ok Ao
IiFyour anract wes 10 ke a aartain thirg
ad tet wes ot doe, | dont know we
aec:arerr&iatmtgw | dntsete
releany & tis tme. |1 ss@in te
dyection.

20
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Mathew F. Kelly, cross. 3
te eacae Bad te pleedings § tae

b, 1915, O tte abact st
at n te int. Plaaaff had ot
regested tte celnay of sad ok ad
was ot O |EENe O 1= tte sae

20



2 Mathew F. Kelly, cross.
sad ik upon tre bualdig e There-
dta, n Vadh, 1916, ad lefke te

pla'nlﬂ‘v\es rmuyircrablelouse
0 dnagad, tte dfatat e

nanded payment taekr” Thet, of
arse, ges b dov tte adiias ware
auh they were 4ot able 0 L2 tte ik
ad were ot ele © hae ay o te

That B wat te plartff
5. Now, Ivait o kow, Inesiuch as
tet roly hes leen put n, wat ts
men, & VieePresidet ad Treesurer of
te compay, kows dout te jb, ad
howv he knons ttey were ot reedy, ad
V\ri_rgt@mtﬁnereswtmﬂ"ejb. I ae a

The Gourtc What Bﬂeqsuqf)

The qestin V&/
e, & folloms 1,
tareeay day?”

The Gourt: Iwall oarule tte dyection

A. Frectically ey chy.
Q. And whatt cay did you strile rad? A. Rock
Ofv\as nanobmamxﬂpmblyﬂﬁﬁsta'ﬂmom

Q.'Ih_elst(rlm"ncf(x:lmar‘? A Soreneres
araud ntae

Q. So ttatyou hed strukk rok kefare you wiote
thslsmrPlfrﬂekndO A. The rok ttetvwes

Q Ansier my . A ftetdate- culd |
aK Tar tre date of tret: itie?
The Court-Octdoer 19t

A. Cotdoer 19th, tre i wes— ad we struk
rok previas o tret?
Q. Y65, A. Yes.



Mathew F. Kelly, cross.- sl

-Q. So ttet when you ardarad tre lndk by your
Hia, you hed sruiktterad?  That B0, shti?
A Yes.

And then knoving that you hed*strudk ral,
you alo knew thet brickwes celinarad on e jdf?
A. Bridkvwere tole cllnarad on tte jdo.

Q, After yau knew and befare you knew ttet
rok- befareyou—when you redlinnind tret ttere
wes rok tare, you made tre antract P, reeenad
te rigly, ad then hed tre lridk st thare? A
Didntarter the brid<;a matter oF acoomodataon.

Q. Didntyau €l Wr. Gardrer thet you would
tde fivear I hundred thousad of tre bridk ad
hae aplacefar ? A Dicht 'l him tet?

The Courtt Yes; ttet Btte gqestion.

A 1 dontremarer didirghim tet. Made
a antract far-tte anount of lrd<

Q. You remarber you tallked with Mr. Gardrer
aoout tte cHlinary of tre lnidk aftar tte aotract
wes siged? A. He wote s a it adiig s
when he cauld put ndk on tre jdo;ad tte e
we aseraed e fran ar syirg 1o nest
me o tte y. _ _ _

Q- Did you nest-himon tte jd? A. Lmet him
o tre .

Mr. Carey:  If tte Gourt I thirk
tre evidae hes dieelqed Iressffi-
aefﬂytretvveaeabletogells

and I dyect o the antinuatian of this lie
of atss eaniretian, fatbea e it st
ats eanination; aml s, Ak itB
qpenirg ﬁeoblén:emhldﬂteoblérbrt,
Q/llsplaigs,msnan&”d ntscs;
ad, futremore, becaLee treantractvhich
Bnov neade Ba antract nwiag
ad kgyears fran tre tans of te -

20
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Mathew F. Kelly, cross.

trat tet te coract Batie. it B 1r
tte cHllnay of dll tre ndk &t a catan
spmﬁajmceperﬂnsard—dltreb‘ld(

TheClut.Yes,httBiobecblmed
&6 regred.

Mr. Carey:To ke clinaed a5 e,
yes. Now, thatdoes ot meke tte antract
aseasblem'na:t,rmaa’. The aontract
sfardl of tre bridk at a aartain price; de-
Inaes 1o e made as raqured by the plain-
tff. Now, uder tre tams of ttet cotrad,
peyment— we migt as vwell goen tret sLb-
Jptnowv— payment fatre lnidkbecare due
when tre aotract hed foean perfomed ad
dl tre nidk funid el

The Court: Why db yau sy tet, M.

Mr. Carey: | sy tetbecase of tte dar-
o  of tre anract, whidh §, ceina- dil
te ndk a& s2en dllas thosad;
make cHnaiss ssvwe Gl far tem I\bN,
aantract of tret kind Ban etireantract
and hes bean <0 held n a nunrber of s,
Nov, N this Sate B tte = of Larkin
apirst Hdder, where ttae wes a an-
tra:tcfhlnrgfrge%v\mmpay—
ment ofneges nath preame Gt
held ttet was an atire antrat, notwirth-
gdwgt{yefa%ﬁt{stttemegpsmaepaw—

nmath B rgorted N 51 New
Jaylaw, 18,

The G All g

Mr. Carey: Then an Ge n
ts Sale B do tte e o te Sdool
Trustess st Barett, 27 N. J. Law,

5I3. Watmasammﬁrﬂ“eea:ﬁm
of a haldig, for a foad am, 60



Mathew F. Kelly, cross. r
$,20 of te prie wes myeble n in-
stahats—pactaclly tre sare Sitebion as
ts During te cu=e of te asdim

of te inIdilEtt"erecareavidertwird
ad te hulldig wes blonn don. It
vwes rdaalt by te awredor, ad sb-

sgetdy it Hl apin, by remn, &
tte antrector claned, of cefective il

Now, tte - I, the 5 bd
doan_ by Willlisttn on Sdles, inwhich this
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Mathew F. Kelly, cross.
pe%’cr hpliedlylfere Bapunise
pay am@t

rcrrty which Willistn ates n

w prgoositian B tte e of
a0pinst Higpns, ﬂN Y.,3n The

Gee B dreddly n Tnepbiﬁff
saPlorema’i:r sold adl celiv-




Mathew F. KellyFcross. L

relatmtoﬂehrldgaﬂm—
a rt wes aftervard cllinaal
lcrgaﬂerihsagaarert, tre plain-
dellxered  te defatatt at Troy,
te witten aotrat, a cap of
%m&sﬁgﬂoﬂﬂ,@k&daﬂ]ﬂﬁm
bds, derended paymerit for
thet qentaty, which tte defadant refusd
ual te wole was cHnaal” Your
Honor will reall tet tre tans of this
atrct were cdv alle cefadtatt re-
fusd utl tre wole wes dinaall.  This,
| thirkhe hed a gt to .  The aontract
o PSP s X gy B oy
wes ot Lo ay
ual te wole wes cllnaad, ar
ad offaad o dinar
kelace, whian tre plantff hes ot
The actin wes brogt far tte

?é

gsﬁ

53583
o
5

ttet tine te cefaont nﬁscaeemdm

ngdit o dl fa a pgymant, wether ar ot
these lnidk hed lbeen ardered on tte jdo by
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tre daraff. OF cuse, ar ateiian B

mams N where frad a
illiality hes ben st W, parol eadae
of an ot n tewit
g its aly where tre wtarg



Mathew F. Kelly, cross. ot

ment between tre arties, with regoct ©
te mamer in which tre et resanal

assupao tret part of tre rule which e
ciuks ol proof as a means of addig
toﬁemriuinndcrmaj:v\_wﬁete atirely

) opamit ©
by aal testhoy tet trey agread ttet
thet part anly of treir antract dauld ke
inchucd N te wirtten agresant, would

gen tre dor © te vay eql aprst *

which tre rule wes desiged O

Tre aly safe amtaran of tre
&amnﬂalcrrua:tasaﬂleqessm
of tre tams of tte C egeaEt, B
tre aoract il When artses have de-
Iiaaelypjtigiljznluumgpﬁgmmlsn—
Owitig n ag e &8 Inports a
kol il & £ ok it ©
presume I no
te witien stueit eay naend
tomad arastasss; ad, asgatly,
allpaoltesumy(fmersaumsreld

2

D

4



Mathew F. Kelly, cross.
betnean tre @rties, ar of ceclaratias made
by ertter of then, wether kefae ar dia,
ar at tre te of tte apleaan of te

antract, will ke rggected @ Taylor an B,
Sc. 10H). If tte witten antrect pur-

te roa isa\ee‘:/ii?ja"cewim
regEct ©
awﬁéﬁe%mﬂemdwmt
T o Lo, e
Uoon , tean-
tract does ot provace far peyment &t any

seahad tne.

The ateaa st s |
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sty tre g estaion ofthe amountt o cereges.
Do I gt i? i
Yes,

Mr. Carey:

The Court:What I'ae said svwhat yau
ae atkaong 1 place efae te Conrt
now?

oo we n
State a lag Ire of G, begimig with
Bladdum apirst Rally, igoted n 47
N. J Law, a pege A0, ad folloved n

wes a e invhich tre defercnt dlained
ndtalogtesae lireasts Now, te
alstae of tet a2

15y, Do 1 Uhrstrs v TR
Cxey. Do 1 el

I do urkrstad yau ©© sy ttet een IF
1t’lS(ITlI€(I,$V\BﬂONfﬂBIttEﬁELB—
tet E tre two witags, diaad
ae- aain an eqIes [roAsin
wrmtsrmldkerrajeqomﬁ%m%yﬂ
’sae, aa e ey~
mant. Youweit'g]ﬁ: , thetpayment
mastobanadeMmtendayscfeem
cnay, ad yet tre anract reraired n
dll reyats N tte sane form as now kefare
us; ttet dill mede far an eare atrat,
and tet falue o meke pynerts N ac-
artene with tte poasin would ot
work a breech of tte coradt, ety
tre defathnts O refiee dHlnay dort or

40



Mathew F. Kelly cross.

tre Tl clnay cdllad far by tte atrac
Do 1 uderstad yau & o te?

Mr. Carey: The nere fallue 10 meke
te pynents n rstalhets, acoodig ©
a proasian of tte cradt, IFentadied n
te aort, would rot, ucker tre ruke bed
dovn N Bladdkum v. Raally ad n tee
GBS,

The Caurt: S, if ttet B tte e, ten
we carot ke caoamed whether itwould ke
gﬁgﬂjtosquaskmj,mtmi_]a:tcr

IO o this atrat, ar aythirg 9.b-

 tte neking of this o,
vwhich BPR-1 ad P2, because even thouch

Filetel
0] L) ing a
eeutm of P11 ad R2, ttey did eter
o a antract vhich cefrtiely ad g
ahcally 1cd far istabhet paymat
& tte divaes vere neck, uter te




Mathew F. Kelly, cross. D

s, te dllnvay o ke a tte rate ofF 3
© O dk pr notth drirg uly ad
Apgst, ad a& te rae of @

month teesftar, upon reguIsItios O e
funided by tre daataff o tte defathnt
Paymets for tte ddinvaes made were
L&allyatpa'msfrcmt/\el\e

sx moths aftr dHlinay. ﬂ”emﬂe
ats ware astatdy i
ponsn*scfitemﬂactreﬁrg pay—
reuired the settlerent of eech 4l

:3

st wes O renear tre dffaae
betneen tte aotract e ad tre
paid by tre daraff. The Court of Brars,



Mathew F. Kellif, cross.

bound bv te tems of tte atract, ad

pat, susud. The rule adooted by ar
auts with rlaiion o atats lie te
presat s ttet fhen tte sHlla hes egred
e byer r&?g@m 0 16 ke 1
1 pay
irstahets vwhidch ae 3

tad

mﬂecﬂ%eedﬁrstalm’t

_g:ais,ﬂ"enlte by estrar party
ae

mrq/n@lalltbeadqasloanrcem
g



Mathcir F. Kelly, cross.

you O sy O ttet? It sears o me tat
tre == \vary derly natdes up with tte
ae kefoe rs.
M. Meday: OF curse, we must-
The Gt OF cu, e, 1 ap-
uderstad Mr. a1 ae
pmepﬁﬁfdw melf & lrttarslr;mlcarey ig him,
a’dﬂ”etlsltsd“mnuq'lalwas:rg\ll
& 1o wether you are pamitted 1
a whether yon are ot pemitted 1o show
ay s at araggEatt © tet ea
cenced by PI ad P2, becase een iFy
ﬁ&dw\v\eregéeqmﬂm
aragatt & wes ey~
ments ware © ke n rsahets, artg
ean thagh toe paymats were O
ko of o g bl yor
antract prie yet
tte atract Breatieles an etare an-
tra:taﬂaﬁhemliemtofplaln—
tfs n ts aoin © N aooortae
vwmﬂ“etermcflfemﬁa];ﬂHB,n
rstalhaits, espnnonQ/ﬂ“emtrott,
would ot warrant tte resasson ar tte
breeking df of tte antrectial  rekatios
o te pat of te deflethts e

s Meday: My ateta, if yar
Honor dese,” B thiss That this antract
of caue st opkte. The tans ae
mt seafiel The tams ware adlly
aoresd Lpon O ttet et o far ss tte e

of Naumberg agpirst Young 5 caoamgd,
this eadae B anissible © cmplete




Mathew F. Kelly, cross.

L advwe sy: “Yell, sygoe you b
aplete &, you hae ot any redess any-
% Bit Ltis Intatae, s n
Gss, tte Cuts ae alvays eld
!tﬂ:mmeﬂtitraeswge}ﬁn@hmgfm
et on tre party oz pilif
dadn, ten tae




Mathew F. Kelly, cross. HD

te otrat, ad regare s perfomance
Now, tte togit mmy mind B &
narss leaneqes i tiss Yygo=e |
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mﬁmmmMm hmmm%m
3EcE="E mmmmm

Matliew F. Kelly, cross



Matheto F. Kelly, cross. 41

gﬁ
g
8
7
B

y:t'l\/r - 1am somrg now inte-
1o on tre part of them o doandon tte
Prvery G by it s ko il £
January goes by w S 1

loving them U and gettarg o sstsiactiin,

You remenber you talked with M.
Garder dout te cHllnay of tte bk
after tte arect wes siged? A He
wote us a letlar askirg us when he aoulld



42 Mathew F. Kelly, cross.
tet it ntismarer, . Gaey. 1 may

drie itdl oL Imaysnietrevmle
of it at,” At pesat, hoveer, | wll
oarule tre

Mr. Carey: | ask an dgectian e roted
mitslle(femhfce._

SI0B Or fute ofF
tte et o5 | uthse,
M- - Which Ban diot © In-

© nrae e t@dig © dov
that trese lrdk whiich were celinvarad yoon
tre jdb hed been cllnaad yoon tte adr
ar regest of tre partff, and tret a pay-
ment— a fallue 1 make paymet an te
10th of tte followirg month wes a lreech
of te atract N ts e

The Gt My mlig B a | hae
Saiel Read tte gestian 1O e

Mr. Carey: An objection will be noted,
if the Court please.

The Gt ¥es.

The st gestian ad asner wes reed
Wﬂe%afm@)ib\& “Q Eld

meet him an A. 1 met him

)dileﬂEJcb."

Q. And when did you meet him an tre jds?
A Rig1taﬂer1r5t e was witten

Q. “What cafe wes it et you met hin? A
If you culd €l me te dbie of tte Hia tet
B witien.

M. Caey: | dyet, futter, on _tte
grardl:srotprqwcrcsseamrahm
I inbraclced o eidae about a mestary



Mathew F. Kelly, cross. 43

yoon tre jdo, mor with regeect  an a-
cer far cnay of lndc
The,Cort: N, lut you hae encae
& owhat puports o e tre ot |
S gose anything goig 1o trat: point would
ke, of cuse, prgoer atss eaniraaan. |
trk, togh, Ssdtor, as far es tte otrer
portaan B caTed, it s atsice of ats
eanintn e ik satske ay Ire
@adl by direct eaninatian.
it of Lot [kl e ML & Qo
, IEwes ) aos
eaniratimwldmttedr%mkere
itwes N refaee © te natter of dis-
pte. That swhat we ae an now.
e, . Gaey. The ndt ofF aGs ex-
aninataan aould rot ke dorcbedl.
l\/r._l%%/: ﬂ'@ls Bl&tacsseanira—
tn B te point of my dggection
The kst gestion wes reed by tte stan-
The Gorc 1 will oarule tte dyec-

auld ot . 1 met
them at diffaet tres. | thirk itwes
Mr. Gardner at tret tne.

And dd you have a anarsataan with him
ey rleat © ts ndé A Yes; ke
me—
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44 Mathew F. Kelly, cross.

=hi
gé

Q. 'Iheqc—sl]mv\es reedtytresl-atgaj'er

Q. What wes ttat anasatiaf? A. He aded
me when they aould make celinaries of tte s
ad 1 sowed him tte codraan of te dbr,
and 1 dicdht know when ve would e aole ©
e ik

Q. You knew tten you hed struk rod? A
Yes; rakwes N eacHte.

Q. You s, %%mWe’cbauajlo
et qotatas apenies? Al Yes.

Q And autsick of tre Mehwhof Carpary, whom

tﬁ.]g)tcf? A_ The Loner Mehvihof Carpary,

Q. Who V\emihgf? A 1 am ot sure- Mehr-

merdms. n te | i
ot e They ae n over yard n
Q. Culd you ¢et any qotatias fran ther?

sad ttey were busy.
A_% dicht get aythirg fran them &

Andﬁ’lSTrE,VII’HLB&C%IdH' did yau

oBo7
E‘



Mathew F. Kelly, cross. 5H

a quaanJf::Un the? A They cae meac
V\erelt*ereg)l ait

_ [sithe d:alt V\had”er tey cmld

NS at tret tire or roc
dlm’tgat ay e fran ther?

aymceflmaydm*ocn—
That wes tte ally aam, aly by

by @l? A \atsally.
wes tet? A Jdn G. King Com-

pgggaﬁ
2 9p 3
g&ﬁgé

>
O
o

;DQ'S'
B
B

]
§

52

. From where? A New York
. Wheresbouts N New York? A. 422d S

Y

§§
3
g
'
8

QV\hatmaedldmg\eyuP A. That
I thirk wes—

Q Iwat o kov. A I dicht gt it n
wrtag, but Mehrhofs e wes etier then tret
Ponteas We had o ¢t
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40 Mathew F. Kelly, cross.

Q. btatyour sigdiure, W Kelly? Al Yes,
ar.

Q.mswrmdm*itirg,isil?
o Meday: l\/qdey 1 will hae thet marked
Paper refarad o marked Bhibrt D1
for hahcton

Q. Who was Mr. Lew? WTeat corectaan dd
he rae with tre company? A Rresici

Q. And how oftmmwes e an tte b o &
Ergle/\ood7 A Vell, he wes- o s

reusutm—omamm

Q. What wes ttet? A Ressibly axe ar tce
a noth.

Q. And how oftenwes Mr. Lewy ttere n Oc-
tder? A In Cctdoer?

M. Carey: 1dget
Q. 1915.

Mr. Carey: As imaterial ad ineleat
O tte mEsWe ae
The Gaurtt Do 1 urerstad tte asAar

l\/r Lewv\asmdf'xertfyarcomy

kelly?

1he Wirtness:Yes.

The Court:Vell, Mr. Neday, hav BtHeL
A/ atss eaninetia? Hov Gan it pos-
sy be?

Mr. Medkay: If he kioAs whether Mr.
Lewwes on tte b ar o, 1tk et B
proger 10 et his nenory, aediality.

The Court: If it B o tret pupse, ©
et his redlliection, his crtanty ss tootter
thirgs e hes testafd o, velll and good, hut
I canot s ay releayy o ay da”™
Q=



Mathew K. Kelly, cross. 4/

Mr. Medkay: | thirk it B prgoer acs
eanintion n tret regeEct
The Gt Fyau Init its L2 O tet
e, dl gt far tre purpose of Bt
iy tte reollectaon of this “hitress.
Mr. Carey: No testinay hes been o~
cuosd with regect M. Lew at dll.
The Couc | uderstad et The Sa-
aor sashe sy LI KO &L his rec-
dieton
1hal\/r Nbd@/(f\?,eardresanmbertf
The Imllmmmoemjettedga:tnl
Ansner tte gestion
The qestaian wes reed by tre steya-
pher as Tollons: “And how often wes M.
Lewy ttere in Cctdaer, 191577
A, Ressibly ttere aroud tre fadt, of watever
obg(sﬁemuﬂmmmtnma*ﬁmearrmm

Do I urkrstad yau o sy yau vere ttare
in tre month of Cctdeer alhost eary day? A

20



20

48 Mathew F.. Kelly, cross

month of Janexy, vvrlhlhae(aa]moﬂploﬁe
10th, fran dristres Wp O tte 10
({é_hat cb you mean; January W to tte 10812

Q What db you mean up © tte 10d? A |
mean 1 wes anay during Ghristres week and pos-

Q. Up o ite 10th of Janary? A 1would rot
sy eaddy tte 10, but n te festpart of Jan-
Ley.

Q. And how" about tre month of February? A
Morth of Fearuery, Ivwas on tre o

Q. And how often in tre month of Janary ard
te month of Feoruary did yau see ertter of tte
Garders? A The month of January ar Feb-

Q. Yes, 1916. A. Rossibly three ar four tines.
Q. Cnars with ther? AL ¥es, eary tine |
saw them.

Q. Have anearsataan with them relatne 1o -
leayd‘trld(? A. Aoout tre cElinary of lrid<?

yard.
month of January | am Seskirg
aout? A. 1 culd ot say what month thet vies.
-Canyug\eLsarylde&?A. 1 would ok



Mathew F. Kelly, redirect. m
Redirect eaninaetaan by Mr. Carey:

Q. You sy you reenad tre quotataan fran te
Jon B. Rose Company far bnd? A Jdmn B.

Kirp.
Q- Kane? A. King Compary. \Erbalqua]m
Q. V\hld‘lV\ESbrE-t!iH' tre Mehrhof
hes? A. Mehrhof; ﬁeﬁiﬂeﬂermltogatltn
onteas.
Q. V\hen;wba;pn laag ndkon this b, did
you heave many ar few nddayas? A. Pew lrid<

Q. And wes itrec=ssary T you toheae a aon-
sicireble g entaty of bridk ttere an tte jdo kefare
sttag bnddaas atwork? A Vell, neessary
toraeafaNtrusad
Q. You hed otter jds going et tte sare tine as
tesae, didyou not?

Mr. Meday: | die, &5 indeat
The Court:1 dntsete
Mr. Carey: He hes been addirg the IS Wit
ress ebout his attathnee an this jb, ad
whether he wes tareeary cy ar o |
want © sow he hed otter jds at the sare
e, ad he wes at thas jd and went fram
ts b frontre o tire o tre atter [ds.
The Gz All g, ifttet ste view
of £ | e mt s te releaxy of
of tet
o . e
The Court:All gt
Q. You hed otter Jdsonhand at tistine? A
Yes.
Q. And yau were e€rasig SEVISIAN O&r
treediflaat jds? A Yes.
Q Soﬂﬁ;wmereldmfrcmhspolome
otter jds? A Yes.

10



50) Mathew F. Kelly, reeross.
Q. Going b tre otter Jdseayday ars3? A
Yes, I~

Mr. Carey:That sdl.
v yr:fTTtgt iSdIblaaae, epectad
Mr. Carey: Court I
my witress here o testafy totine as towhen
tre brdk work begun on this buldeg. It
10 V\l“ ke dat, ad, resavig tre pv-
tocallhim ftsﬁlrdiotemy
vl now rest.

'ITeCart djectin o e, M-
Meckay? Ay

Mr. Med<ay: 1 would siopest we might
tBe armEsa ts tne, bsase 1 wauld
Iielolcd<oe’1ra:czeerroreﬁorag1ly
ats e, iFtte Gourt hes o

20 The Court RFarsrelly 1 eae it as lag

asalﬁobesudlsarrat\pe\eryhrg)m

Mr. Careyz 1 dontknow tret 1 Sdlll Gl

thiswitress.  Howall depad ttesitie-
| Rﬁeﬁa*ﬂ‘emjttdé]g]mm/v

arata b tne wauld llete
of dlrmgthswitress- vk

The Gt (h, yes
H) wrtr%vulltefereattfetme ﬁ/%ur
wewll ttyad ke aeof i

Mr. Meday: | warted 1o ask Mr. kel
ag.estaon ar o, your Haor, lflrrlgt.ly
Reartss eaminataan by Mr. Medkay -

Q. Mr. Kelly, who Wes nvaur emp I(ciy
Octder 19th, tte date of tre signirg of this aon-
trat, and Al 6?2 A On tte )d8?

Q. On tejdbad ntedihe

Mr. Carey -l dyect tottet o estin and-
itsotatseaniratin, ntte fastplae
ad nthe ssood place, it s imaterial.



Mathew F. Kelly, recross. 51

The qestion wes reed by tte stay-
qg-@rt:lvﬁllsslahﬁedgi&rtbm
Q. Who was mdarge dof tte jo, Mr. Kelly?

Mr. Carey:(hjected 1o, Tor tte Sare rea-
N

The Court: Iwill oarule ttet _

M. Cargy: Indaedftejb 1 e it
means N date of te costructian worke
How itcan have any releaty o amatter
of celnairg of nidk o=

Tre Gt Tret, B st tte reesn why
I oaruled your dyjedtaan, Mr. Garey. An
as\er 1o thet g.estian, of curse, may ot
reech anynhere inlesshe follo's itLp. Trat

oestin nerely sas ek parsn n
MSOTedemmrﬁarminresmtdlgg
Inayofd<, which 1taetole reat.
Mr. Carey:-(ojectian rotecl
The Gourtz You may have &

Q. Who wes mdatgeg? A M. Okesle.

Q- Mr. OKesfe. And who wes ndare of tte
die on Feoruary 24th when you and Mr. Lewy
vere anay?

M. Caey: Sare dgetion O tet ges- ko
o

Mr. Meckay: | askad who was mdarte
of tterr dhe tte day ttet Mr. Gardrer ad
Mr. kelly called-

,The Gourtc 1 willl oarule tre dggection
for tte sare reesn.

Mr. Carey: Bogptaon roted.

The Court: Irthcatirg it may be of
 \alle © hae tte aser. 20

A. You sy when Mz Lew ad myelf wes
anay?



2 Evidence.

Q ¥es. A That wes aroud February 2dth
M. Lew wes ansy. A parsn by tte name of
Miss Dpan.
Q Miss Dbaon. And ayoe de tae-a
man? A If tere wes a man tae, twes M.
Brairard.
Q Mr. Braimad; 1 s=
The Caut We will e ar re=s &
tis tne, ual wenty minutes after ae
Whereupon at 12220 odok P. M,. a ra=s
wes taken o 1:20 otlak P. M.

Hdesadk, N. J,
Al 13, 1917.
120 P. M.

AFTER RECESS.
The Gt What aout this =, M.

Nedk<ay’? _
Mr. Mackay: The cefathaits sy teir
uderstading of tre agrearat wes ttek
it vas gged tet ttee payments far
tre bridk duld ke mede an tre 10th of
each moth. That B tar udarstad-

g
The Court: That sas far as tte agree-
ment went?

M. Medkay: Yes.
mhysearsioba—mm tet
Mr. Med<ay: Wi s eGtin,”
trey stated tet iF te wes ot
paid on te 10th, they would ot celinar



Evidence. 53

eqail tae tet B atrar

ar beoores . You hae
tre dfir n dfnie form ad the aoopt-
are 1 tte Hia s tre dia wes nmeck,
wrthout ° ifitle skbtas
tOV\hen&fs _’c‘retokgdnecb,
artanly aw n tee Lp-
des, if tee e , beae it
amplied by tre Sles AL Tharefae, te



90

Evidence.

Sator now tis aragaent with
resp&:ttoﬂe%%cfpaymty\qsasb—
s EE- Ssen et 1o trese Witires.
The Caut Thare savter tag. IF
itvware- if it antechtsd Pl ad P2, of
of cu=e, it canot ke aakle.

Mr. Mackay: No.

I_T_recmrt: If itwes a part of te pre-
imirery araggmat, ot i n
tre dila-ad aooptae, itaTot ke usd,

resd el

The Court: What b you sy, M.
Cagy? If ttet arendrent 5 allod],
ae you i a positon o procsad?

Mr. Caey: | duld vant o hae tte
arendment statled 0 tet 1 knowv whatt



Evidence. S 5)

te sittation B with regect o ttee
s A, te te oF ts A
ag'eamt,ﬂEplaEV\rerelt

ﬂ“eagwmtv\esnecb ltmay ke when
I hae those ctailks 1 may e na posrtian
0] I will g0 on Oy

%mrtg)Cant fomulate your
arendrent imediately © tet teat B
brogit © tte mediate robee of MW

The Court: Andttepartlestotv\ere—
Mr. Mackay: And tte prties 0 itvwere

M. Kelly- (o Wr. Gader). Was &
Mr. Kelly or r. OKeefe? Mr. Kelly ad
M. Okesfe, oth. That B tte reesm |
aded him what wes tte nare of tre fae-
man ndage. M. Kellyad W. O kasfe.
T A o
purport yau s of

Mr. Mackay: What I hae alreedy told

TheOJJt. The thirg \r. Carey Bam-

l\/f@rey' Now, | urkerstad tet thes
wes betnen tre 2ist ad tre 28th of Oc-
tda?

M. Meday: Yes.



Evidence.
. Carey: And ittok plae at BEgle-

ey s ot
. Nedkay- Onrelha;b. L
. Carey:

%%sss%és

=3
=
oo
0.
-
=
g
y

Madey Mr. OKesfe ad Mr. Mil-
Gader.

Mr

Mr.

Mr.

bum

I\/r-C‘aQ/: Not Mr. Kelly?
Mr. Mackay: Not Mr. Kelly.
Mr
te

Mr

. Mackay: That tre ppyments were O

e made mtylaa‘ﬂ”er]ﬂ*elom&esm

morth and thet ntte cee o ailue Oy

on the 10th of eech month, tet o fur-
mceh\mesmereloterrwb

l\/r (Hey' 1would lie o atfar with

Kelly.
'IheOourt All gt
Mr. Carey And ntteneaname, Tthirk

ﬂe
Mackay: Have you Mr. OXesfe
here’>
M. Carey: No. 1went o ssswho M.
O¥esfe B what his relation wes with tre
cidﬁei#e%%a%gdm
-K) r ?
0 ttatwe may hae kon read.
The Court  Se hes alreedy taken every-
thig he hes satal  His famal plesd-



Evidence. 57

g 1 am holdig © whatt he hes plleecd
hae. .

Mr."Mackay: 1 will get a copy ot that
from the stenographer and draw it up
in proper form.

Mr. Careyz On tte besis of tte Staie-
ment mede by Mr— by Saator Med<ay,
toﬂ"etgfrtmuslanolm?\lmlagee—
ment place at enood, New Jasey,
betven tre ZstEfa% 2th of Codr,
1915, letwen Mr. Ohefe o tre ae herd
ad te Garders on tte dier, ad tet
the egrearant aosisiad N an arrageant
10 tre diet tret paymants were o ke made
1o Ik celnarad ot |1 then e 10th
of tre mortn followrg dinay, 1 am pre-
pared 1 o on with tre trEl of tte e
ths aftarom, ad 1 wish it uthrstood
thet tis B an arendrent which stats
ad tret 1 am rot o ke met with-

The Gt M. Gagy, yau did rot
fully sStietevwhat tre Saator did Stetes Not
aly tte ppymants were ke made ot
Ha then te 10th of eech monith follovirg
tte dnay, it tet n tte eat of non-
paynett, at suh tne tare ware o ke mo
future ar furtter celinaies of bradk ucker
te @bt You hed ttet m maind?

M. Carey: 1hed ttet mmaird. 1 am
pregared ©© g0 on with tte e of tre

cee with tte udarstading tet Ertees
cefaoht, tre amendment hes ot
leen actLelly twitig, acsle

eld © tet staterent of the arendhent.



3 Milburn B. Gardner, direct.

MI LBUchNﬁBE. GARDNERbaldg &8 awitress
n bdalf cefatht, som, &s-
e as follons: odiy

Direct eaninataan by Mr. Medkay:
L Were db anu e, . Garder? A

Q Are a menber of tte Hadeasadk Bridk
(IrrmrywA.Yes.

m%ﬂ”atlsaNew\brssymma]m B It

Q What diie do yau Iold? A I am te
Treesurer, ad you migt say the mareger-.
Q. You had some dealings, did you not, with

the Kelly Construction Company? A. Yes, Sir.
nE%Andquklevr Kelly? A Yes; I e

QDoycukle\/r Baw? A. Never net

QDon’tknoxvl\/r Do you know Mr.
OReefe? A On tre hi "stool jb at Ergle-
Q. 1=, and atthis job in qestin, for which

s ndk wes vanted, wes 1?2 AL Yes.



Milburn B. Gardder, direct. D

Mr. Maekay: Vell, ifMr. Okesfe vies
n dage of tte work oer ttere-r
I“alebeen '-%d v Hgfrg%(‘t

n a gy <
lhas a men ecaamy. He might hae
been mdage dfagag ofmen having D

You would have 1© show e hed tet re-
koo tonard te plaaaff &
would warrant him n anrecarg 1@, ar
by which his adts would bird tre plain-
tuff aonpany.

Q. Wll, did you kow, Mr. Garder, nwhat

ety M. OKeefe was adrg o ttee?
Mr. Carey: | dy

40
The Owrt-:ArS/\er)esa’m.
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i Milburn id. Gardner,direct.

Q. Do you know? A. | should say yes, | do
know.

The Court: Upon wdiat is your knowl-
edge based?

Q. What is your knowledge based on? A. I
asked him wdiat he was doing. He said he had
charge of the iob.

Q. Asking him what he had to do? A I
asked who has charge of the job, and lie says, “I

have.” | think he gave me his card or where
he lived, if I recall, in Jersey City or Hobokep,
or around Union Hill; I have forgotten.

The Court: You asked him who had
charge of the job?

The Witness: Yes.

The Court: He said he did?

The Witness: Yes.

Witness” answer read by the stenogra-
pher, as follows: “I asked who has charge
of the job, and he says, ‘l have.” 1 think
he gave me his card and where he lived, if
I recall, in Jersey City or Hoboken, or
around Union Hill; | have forgotten.”

Mr. Carey: | move to strike that out;
shows no authority on the part of this
man.

The Court: | have in mind—I wont
strike it out, but it is not a sufficient show-
ing to warrant the making of a contract.
The mere fact he was in charge of the
job conveys to my mind and to the jury
everything and yet nothing definite. The
burden of the defendant now is to make
that showing such as will show that he
acting in the line of his employment, was
acting in his employment to bind his em-



Mathew F. Kelly, direct. Til

pioyer. He being in charge of a job
doesnt convey that. That is why | am
not striking it out, because | dont think
it is sufficient to show anything. That is
why | dont strike out.

Q. Whom did you go to see at Englewood, Mr.
Gardner? A. Why, | suppose | went to see M.
Kelly or Mr. Levy, or whoever had charge of the
job.

Q. For what purpose did you go there?

Mr. Carey: | object. Let him say what
took place with anybody who had authority
to bind the company.

The Court: | don’t imagine his purpose
in going there has any relevancy.

Mr. Mackay: T will withdraw" Mr. Gard-
ner for a minute. If Mr. O’Keefe had no
power to bind the company, why—

The Court: That is the important point.

MATTHEW F. KELLY, called as a witness in
behalf of the defendant, having been previously
sworn, testified as follows:

Direct examination by Mr. Mackay:

Q. Who were the members of the Kelly Con-
struetion Company? A. Mr. Levy and myself and
both our wives.

Q. Both your wives. And was Mr. O’Keefe in
your employ? A. Yes, sir.

Q. In the employ of the company? A. Yes, sir.

Q. And had been how long? A. Up to that time
possibly six to eight months.

Q. I see. And had Mr. O’Keefe ever acted for
you in the making of contracts? A. Absolutely no.
Q. Not on any occasion? A. Absolutely not.

Q. And never bought any things for you at all,

10
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02 Mathew F. Kelly, direct.

for the company? A. With the exception of a few
miscellaneous pails or such as that—few pounds
of nails.

Q. He had that power, did he?

Mr. Carey : | object to that. It calls for
a conclusion; and in the second place it has
no bearing upon this question of modifying
a contract which had been already entered
into by the responsible heads of the com-
pany.

The Court: That is true, but the ques-
tion, if answered—I am going to let him
answer broadly, because he can probably
answer it so that it ought to be perfectly
satisfactory.

The question was read by the stenogra-

Pher-

A. He had no power to buy anything. Anything
that he ever bought, or made any kind of dealings
with anything, was paid in cash and never amount-
ed to possibly more than a dollar.

Q. How do you know that? A. We have a daily
report.

Q. From him? A. From our timekeeper on the
job.

Q. And you say he never bought anything more
than a dollar’s worth? A. In relation to this En-
glewood school job—in relation to any job, yes.

Q. Where did he buy the dollar’s worth? A.
May have been in Hoboken where he was previous-
ly engaged.

Q, Are you giving me testimony of something
you know about? A. No.

Q. You just saying a dollar for the sake of talk-
ing? A. That is all.

Q. For the sake of talking? A. Not for the
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dlag That Basiéras 1 know tae

QMV\BSTYHE mgt,ifH:ymI«nN
he bogt, asyou said amomentt egg? What wes
tas? A Rak.

Q. When ad whare? A. He bogt ik n
Hoooken.

Q. For wat jd? A The West Hoboken High
Siool

Q. And whatt did he buy far tte Bglenoad b,
Faything? A 1 canot el “gofl

Q. Do yau know whetter e did ar rot? A |
would ot say; culdhtsay.

TheCILrt. Letmeaskyu In tee

Sden of es huyirg
pallsard ragjdldlunblstardw,lmsay

\Ni1ness iFwe had o acoout n

thet plae itwes G
Q. And where he hed darge of a b, IFhe
vated 1o buy ik ar ralks, he baught them ad
dargad them ad yau paid far tham; stet ar-

Q way s By
wood jdi? ifhe nescsd anything and bought itard
paid for i, ad you ratafiEd 1?2 A Yes; o tet

anut. 1 ,ever dyedted tbaman bylrgapall
if itves

Q V\hat\/\orkdldOT(eefeadLallycb m te
Jd%?A_Fore‘rm-

Q. Didrepay then? A No, ar-

Q. Who ﬁmPA.Imldﬂen

Q. Ddl\/r OT@efemnaryslnknﬂ“ecan—
Q. I\Icneetall? A Asolutely ot
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E) naest nitacdl? A No naest n

Q. And how lag did he antane o ke fae-
man of tes Bylenood jd? A From "6 ©
aoud Wy, 6. 1y, | twk 1 would ot
sy eactly 1.

Q. And wes he n 1Tl of tret work o.er
tae? A At te begimirg of tte work ttere

And as foamn, hed aoplete dacs,
dlgha,a‘mevxono
Mr. Carey: | dyet O ttet
‘a6 ot cefmite eaugh far tte witess ©
asier.

prgoer Lestian woulld heave been whatt his
duseswere adwhat e dd.  You s, yau
hae prdebly oeriddal te fat tis B
%{v\ilres. This B ot ats eanina-
Mr. NedG{: I te Court el
iss tret vhile it sBa leedig gestin ad
may ke dgecticeble, it B ot rrasie
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The Court: Yes.
M. Meday: When yau hae a hostile
witress.

The Gt 1 ot say yet W, Kelly
ik tike
Mr. Mackay: You cavot sy he B
The Gt An nassted witress sdiF
ﬁetfnmahsﬂlemilress.
M. Meday: Yau canmot sy e B a
V\lIrES.
% 1 would rot care ifyou vere

ml:rlgtLptottE\erylrrp]‘tmtopes—
o n te = 1 wauld ot stp yau
ﬁnnmg“aleairgqxs&gl.
Mr. Medday: Rgseat tre gestiol
The steggder reed tte qestin a8
SN dath, G e, F Toton
CUTIO

Mr. Meday: Has your Honor ruled?
The Court: 1 will sstain tre dgectan
O tet

Mr. Medkay: Myd;eamv\lllterdai
The Gt You may hae ik

3 vere s ey Gy, nth/? A Rty
Vou vere eay A

Q. What did you se= Mr. O Keefe cbirg during
te tire you vere ttere? A Act as faoaren.

. &s Toraren, what did he d? A. Had
date of te men, © se tet they were work-

'%Amrehadeﬁredﬂergecfﬁet,didlﬁe?
A The ety

Q. Trat ICIi‘ltlhenronlhchI:ldoer‘? A

e We mdashn*lmclzrmﬂ“epoa:m

e
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Mr. Meday: 1 nove to strie tret ok
The G Ve, 1 dntknow whetrer
1 Soid Itmlghtte g tonard com-
1y his asner, maﬂewmeadej
im 1Ically wether ar ot he was n
ete date of te wak. He sad tte
it @t, ad ten ttey hed a slboon-
o
The Witness: Yes.
Q InCotder? A ¥Yes.
Q. What cate? A Bcaatdon fran te be-
gIMirg-
Q. WTet cate vwes ttet? A. Rigtit tare utl
he finded his ecaation.
Q. When ddhe stat? A. 1vwauld have o lak
ﬁmmmmmmmm
Iaua’patcquaeTter I &an et e e

Q \l\henywmtOT@efem,wpIO‘l@efe
on as forea”? A We hed him n Hidken,
ad e care o tae.

A To act a5 foramen an tte Bgleood jdf?
A. To at as foreren n tre Bglenoad jdo ad
oase eaythig wes keirg doe

D A Andlorermelfegndsardnalanls?

Q. And gne adhlrs ad rstnotias?

M. Carey: With regect to wat?

Q. With regect 0 tte work and tre dotainirg
of naterials? A OF tte axpeg.  Qutsice-oF
thet he hed nothirg to do wirth any adlarg, ally
what care n

M. Meday: That sdl
The Gt Any acss?

™ M. Carey: Ko acs

Mr. Meday: Kow, if your Honor pleese- |

@tmfywaegjlrgtolaeﬂeamtme.

20



nbalee N eadae tte anasabn, tte agree-
ment betwean Mr. Gardner ad Mr. O¥eele, 0
& 1o show tet tte paynents were 1o ke made
ot e ten te 10th of eech moth, ad n
Gz tre pymaits wiare ot mede, ﬂBtmﬁr
tar dinaes vere o e mecke.

The Caurt Ton want 1 show tret such a con-
\arsatin tok plaee as between M. Milloum B.
Gardner ad M. Okeele, ad tet ttet ao-
sttuted tte aontract which boud tre plaataff

R/p Veday: Yes. | alovwant 1 proceed fur-
ter ad dia n enidae e eadae of te
attadmat sut, ad tte enicae oF-

The Court: Take ae tigatatme. IF 1
dontallov you o db ae, te otter will be of
o aest
V. Meday: |wait itnte reod
The Gurc And then you will procesd ©

The Cort  And proossdirg by way of atted
ment © fae didio What do yau sy, W
Ww. Gaey: | wauld ssy ttere s 1othing n
tte reod 10 doov M. OKeefe hed ay a-
toaty © neke ay antract of tte daradter it
B prgosd o sov he did nde.  His dises
vere sinply as foreren o oase tte Boas;
tat rocElly e may hae bought a @il ar
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show he wes held aut ©© have hed tret auttority
o ay s, There B a \est diffaae le-
tneen uying a @il ad a pik ad a doel ©
meet presot erergaaies, ad a antract o~
g a million of bndk ad tre payment of te
se. Meoer, 0 far as hes en goen o te
Gut, ean If a anasatiin hed dHen plae
betnween Mr. Kellly and Mr. Gardher with regesct
O te ppymait, teat anasatian would ot
hae amnoutted 1© a aotrat, bease it would
wes a antract betvwean the coporatiay- betwen
te wo apoatias, a aract whidh B ex-
presssd nwarg ad, as tte Gourt hes ik,
wes a aoplete doliataon in . Now, mader
 ad a tam © tet cowad, which will ke
binding betveen tte @rties, thet must HE-
e a s et atra.  The slssgatt aon-
trat a5 vell a5 tte agral antract nust hae
a arsicbrabon ot £ Furtremore, tis
antract with which we are dalirg B a aract
within te Statute of Faus. ltmst e n
witrg. A nodificatan of a antract which
nust ke nwrarg within tre Statute of Frauds
must isdfle nwitig. ]

The Gt You are geskiag of thet sscton
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presat e erETies; ardﬁrtharrrcre tae B
nm eae, ra’arydh‘lopoelretl\/r
Gardher knew oF tee axzsias when Fe hed
otardd tree tws. SO tet itwes ot a hold-
Ig aut © him. A olding at mst ke tat
which mislests ar puts tte parsn N a positan
which he would rrtafem&raebaen

eapt for tws wagful ad inprgoer hold-

o
o i3
e
3
i
HEe

S5
s
§
:

:
3

par tosad, N abiaon 1 te anrect e,
Ianpjtetloteﬂ,&‘ﬁ.
The Gt Imeke Kttesae. ktaeay-

of ayth
Mr. Meday: No, uder your Honor's rulrg.
The Caut yau Gan se Iy uxkr

M?dqa_y:. i
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The Court: For $,835A.
Mr. Carey: That BEmv nobn, -
The Caurtc I-Eenrgmthlrgfrtha’ Sy,
B et o B o N et
(0] n st
{il%ym n tte sun of T1LE3A. o
Verdlctremleredasciledﬂi

The Caur  You will fomullate your amended
aser, ad you ae o gt a memorandum fram
tte stegygder &5 0 st wat wes an tte
rad s O Kk

Mr. Meday: Yes; what wes sad

The Gart Yes. And will you had tret ©©
me an Monday nomirng, with tre trarsapt vau
¢t fran tre steoggde? It Suld ke fikd
v, ad saprtofte ae, you s=




