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New Jersey
Court o f  Errors and Appeal*

J o e l  Dic k in s o n ,

Plaintiff,
vs.

Er ie Rail r o ad  Co mpa n y ,

Defendant.

Notice of Appeal

Court" of^Error pIaintiff appeals to th
tLfi . , rrors and Appeals from the whole o

*“ ■ » “ • «

iû V r  CTre<i “  its decisi»n directing th, 
“ f  *° find a verdict in favor of the defendan 

and agamst the plaintiff. endan

«oftrw 3'ud«meid entered upon said verdict is
fendar/J and the evidence because the de-
in the in iur/tffh  ° f ?egUgence which resulted
was not eudTv nt the Pjamtiff> the plaintiff t guilty of contributory negligence.
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Judgment Record

3. The trial directed a verdict in favor of the 
defendant and against the plaintiff, and therein 
erred contrary to the law of the land and to the 
injury of the plaintiff.

Dated, June 27th, 1913.
HERBERT CLARK GILSON, 

Attorney of Plaintiff.

Judgment Record

IN THE SUPREME COURT OF NEW JER-
SEY

J o e l  D ic k in s o n ,
20 Plaintiff,

vs.
E r ie  R a il r o a d  Co m p a n y ,

Defendant.

The Erie Railroad Company, the defendant in
this cause, was summoned to answer u n t o l d
Dickinson, the plaintiff therein, in an action m 

30 w .  ntion the follow ing amended declaration.
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Judgment Record

Amended Declaration

NEW JERSEY SUPREME COURT

Of the tenth day of November, nineteen 
hundred and nine.

Jo el  Di c k in s o n ,

vs.

10

Plaintiff, /^ n ^ 0rk

Er ie Rail r o ad  Co mp a n y ,
Defendant.

Amended
Declaration.

Essex County, ss:
The Erie Railroad Company, a corporation or-

ganized and existing under and by virtue of the 
aws of the State of New Jersey, the defendant 

m tins suit, was summoned to answer unto Joel 
Dickinson, the plaintiff therein, in an action of 

rt, and thereupon the said plaintiff, by Herbert 
Uark Gilson, his attorney, complains:

For that whereas, heretofore, to wit, on the 
thirty-ftrst day of July, nineteen hundred and 
S S  at H°wells, m the County of Orange and 
State of New York, the said defendant was in 
possession, management and control of a certain 
ailroad, which was then and there maintained 

and Operated by the said defendant, in such man- 
a , lo<'ation as that the same then and there

and nnn3 Public road or highway, at grade
and uiK,n the same level with the said public road

defe^hWf y’A trand De?r the station of ^  said 
sun, dant’ at If Dwells aforesaid, and so that per- 

approaching said railroad on said public io

20

30
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Judgment Record

road or highway, in automobiles and other ve-
hicles, were prevented by a certain bank of earth 
o f great height, and by certain trees and bushes, 
and by a freight shed or station then and there at 
and near the said railroad, from  seeing any loco-
motives which might be approaching said cross-
ing on said railroad from  an easterly direction, 

10 soon enough to avoid being struck thereby; and 
the said defendant then and there ran and oper-
ated certain locomotives by steam power with 
great rapidity on the said railroad and across the 
said public road and highway from  the said di-
rection in which the view from  said public road
and highway o f èuch approaching locomotives was 
then and there obstructed as aforesaid.

And it then and there became and was the duty 
o f the said defendant to use reasonable care in 

2 0  the maintenance, management and operation of
its said railroad and its said property at and near 
the said public road and highway and the crossing 
aforesaid and to properly guard the said high-
way and crossing, and to give a warning or notice 
o f the approach o f its said locomotives, so that 
persons crossing said railroad would not be in-
jured by the said locomotives. . .

Yet the said defendant disregarded its duty m 
that behalf, to wit, at the time and place afore- 

30 said, and so negligently, carelessly and insuffi-
ciently maintained, managed and operated its 
said railroad, and guarded the said public roa or 
highway crossing, and ran and operated its sai 
locomotives over its said railroad and across 
public road or highway without signals or warn-
ings, that by reason o f such neglect, care es 
and improper conduct o f the said defendan ,

4.n said nlaintiff while lawfully driving an Pas
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Judgment Record

along the said public road or highway in a cer-
tain automobile or m otor vehicle, then and there 
owned and operated by the said plaintiff, and 
while then and there attempting to cross the said 
railroad, without any negligence on his part, and 
while then and there unable to see by reason o f  
the said obstructions, a certain locomotive oper-
ated and controlled by the said defendant ap- l 0  

proaching said crossing from  an easterly direc-
tion with great rapidity and velocity, and not 
knowing o f the approach o f the same for  want o f 
warning and notification thereof, the said auto-
mobile or motor vehicle was then and there struck 
by said locomotive, and thereby not only the said 
automobile and property o f the said plaintiff 
therein, o f great value, to wit, o f the value o f one 
thousand dollars, were broken and wholly de-
stroyed, but also the said plaintiff was thereby 2 0  

compelled to, and did jump out o f the said auto-
mobile, m order to save his life, and he was there-
by thrown and precipitated with great force and 
violence to the ground and railroad ties and rails, 
and was by means o f the premises greatly 
bruised, wounded and hurt in and about his limbs 
and body ; and thereby he suffered and underwent 
and still does suffer and undergo great pain, and 
was for a long space o f time, to wit, from  thence 
hitherto, hindered and prevented from  attending 30 
to his business and affairs as he otherwise might 
and would have done; and also the said plaintiff 
was, in consequence thereof, compelled to and did,
Pay, lay out and expend divers large sums o f 
money in and about endeavoring to be healed and 
cared of his said injuries, to wit, at the City o f

Jersey m ^  County o f Essex and State of New
40
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Judgment Record

Wherefore, the plaintiff says that he is injured 
and has sustained damage to the amount of ten 
thousand dollars; and, therefore, he brings his 
suit, etc.

HERBERT CLARK GILSON, 
Attorney of Plaintiff.

10 The defendant answered as follows:

P lea

NEW JERSEY SUPREME COURT

Jo e l  D ic k in s o n ,
Plaintiff,

vs.
20 E r ie  Rail r o ad  Co mp a n y ,

Defendant.

In Tort.

Plea. # ,
And the said defendant, Erie Railroad Com-

pany by Cortlandt & Wayne Parker, its attor-
neys, comes and defends the wrong and injury 

on when &e., and says that it is not guilty of the 
grievances in the plaintiff’s declaration a ovc 
laid to its charge, or of any or either or any par 
thereof, in manner and form as the said plain-
tiffs have above complained against it and o 
this it puts itself upon the country.

CORTLANDT & WAYNE PARKEK, 
t u _ _  TYpfimdant.
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Judgment Record

This action was tried before Judge Frederic 
Adams, with a jury, in the presence of counsel 
of the respective parties, at the Essex Circuit 
on April 7th, 8th and 9th, 1913.

And the parties having submitted their evi-
dence, and the court, being of the opinion that 
such evidence did not establish a cause of action 
against the defendant, ordered and directed that iq  
the jury bring in a verdict in favor of the defend-
ant and against the plaintiff, and the said jury 
upon their oath say that the defendant is’ not 
guilty in manner and form whereof the plaintiff 
hath complained against it, the said defendant.

Entry of Judgment

Whereupon it is adjudged that the complaint of 2°  
the plaintiff, Joel Dickinson, be dismissed and 
that the defendant, Erie Railroad Company re-
cover of the plaintiff its costs, which are taxed 
at $

Judgment entered June 3rd, 1913.
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Testimony

NEW JERSEY SUPREME COURT 

E ssex  Cir c u it  

Monday, April 7, 1913.

10 )
Joel  Dic k in s o n , /

vs > In Tort.
E r ie  Rail r o ad  Co mpa n y  i

Before H o n . F r e de r ic  A d a ms , J., and a Jnry.

For plaintiff appears Herbert Clark Gilson.
For defendant appear Cortlandt & Wayne Par-

ker, by Cortlandt Parker and Fred G. 
Stickel, Jr.

It is stipulated between counsel that the plain-
tiff, Joel Dickinson, shall be called as a witness; 
that no other witness as to the circumstances of 
the accident shall be called on either side, but 
that the printed testimony at the former trial 
shall be read, and that the expert witnesses who 
testified as to the personal injuries of the plain- 

3q tiff on the former trial shall be examined de novo 
on both sides orally, and that the defendant may 
call and examine expert witnesses as to the per-
sonal injuries of the plaintiff.

Mr. Gilson opens for plaintiff.
By consent of counsel, a map and bluepnn 

produced by defendant are placed upon ‘
It is admitted that the defendant operated e 

40 train in question.
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Harry G. Healy—Direct

The testimony of Harry <J. Healy given at the 
former trial, is read, plaintiff’s counsel reading 
the direct-examination and defendant’s counsel 
reading the cross-examination.

Gk HEALY, sworn in behalf of plain-
tiff : ' : ~ - •

Photographs identified by witness at the former 
trial are offered in evidence and marked respec-
tively Exhibit P-2, Exhibit P-3, Exhibit P-4 Ex-
hibit P-5, Exhibit P-6 and Exhibit P-7.

Paper produced by witness at former trial and 
called sketch map, marked P-8 for identification. 

Direct-examination by Mr. Gilson :
Q. Mr. Healy, what is your business? A Pho-

tographer.
H |  H °w lo“ g  have you been in that business? 

A. bix years.

Q. What is your address now? A. 12 Soruce 
Street, New York. p '

o r ?  i ° n M? rCh 3 0 ,1 9 1 ° ’ d id  yOU ta k e  s o m e  P h o t ° -  
graphs and measurements at the Howells station
i the Erie Railroad Company? A. I did.
Q. And have you your memoranda with you

here ph°U at that time ? 1 have the notesilere, the original notes.
Mr. Gilson: First I offer in evidence the 

Photograph of the maehine, which was not 
taken by this witness, but by one of your 
witnesses.

Marked P-1 for identification, 
von ra  Sh0W y°,U a Photograph, and ask you if 
before ¡Y ™  and if so’ wher® y°u saw it
the DhotnhOWu *? Witness) ? A- That is one of 

Photographs I made on March 30, 1910.

10

20

30

40
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Harry G. Healy^-Direct

Q. Where was that photograph taken, at what 
place? A. That was taken from the center of the 
highway, 103 feet from the south rail of the near-
est track, or the east-bound track.

The Court: Please tell me again which 
way the road ran and which way the rail-
road ran.

10 Q. Which way did the highway run at that 
point, at Howells ? A. The highway runs approxi-
mately north and south.

Q. And the railroad? A. The railroad east and
west. , .,

Q. Now, this photograph, as I understand it,
was taken at a point 103 feet south of the first,
or east-bound track? A. Yes.

Q. And your camera was about how high from 
the ground? A. The camera was about 5 feet

20 from the ground. .
Mr. Gilson: I offer that photograph m

evidence.
Marked Exhibit P-2. ^

By Mr. Parker: Q. Looking which way? A.
Looking north.

By Mr. Gilson: Q. Now, I show you anothe 
photograph, and ask you whether you took that, 
and if so, from what point (shown to witness). 

30 A This was made from the same viewpoint;Jg 
other words, 103 feet from the nearest rad of the 
east-bound track, looking in a direction about
northeast. *

By Hr. Parker: Q. You were looking towards
the railroad? A. Towards the railroad.

Mr. Gilson: I offer that in evidence. 
Marked Exhibit P-3.

By Mr. Gilson: Q. I show you another phot - 
graph, and ask yon whether you took that ‘id ^  

40 so, from what point (shown to witness) ? A.
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Harry G. Healy—Direct

photograph was made at a distance of 50 feet 
from the nearest rail of the east-bound track, 
looking in a direction northeast toward the rail-
road.

Mr. Gilson: I offer that in evidence.
Marked Exhibit P-4.

Q. I show you another photograph, and ask you 
if you took that, and if so, from what point (shown 10 
to witness) ? A. This photograph was made at a 
distance of 141/2 feet from the nearest rail of 
the east-bound track, looking in a direction east, 
which direction is almost parallel to the railway.*

Mr. Gilson: I offer that in evidence.
Marked Exhibit P-5.

Q. I show you another photograph, and ask you 
if you took that, and if so, from what point (shown 
to witness) ? A. This photograph was made look-
ing up the hill, or in a direction looking south, 20 
showing the three tracks of the railway at the 
highway crossing.

Q. From the north side of the tracks? A. 
From the north side of the track looking south.

Mr. Gilson: I offer that one.
Marked Exhibit P-6.

By the Court: Q. Can you tell us how near to 
the track? A. There was no dimensions taken at 
the time. It was probably about 10 feet from the 
siding, there being three tracks at that point. 30

Q. Ten feet from what? A. Ten feet from a 
siding. There are three tracks at that point.

Q. The siding is on the north side? A. The sid-
ing on the north side of the railroad.

Q* The siding is the one of the three tracks 
nearest to the camera? A. No, sir; furthest away.

Mr. Gilson: No, from that point nearest.
Witness: From the photograph just mentioned, 

yes. 4Q
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Harry G. Healy—Direct

Q. I mean from the place where the camera 
stood ? A. Yes, sir.

Q. The camera was standing on the north ? A. 
Yes.

Q. And then there came the siding? A. And
then there came the siding.

Q. And then the two other tracks! A. Yes, sir. 
in By Mr. Gilson: Q. In other words, this photo-

graph was taken from the opposite side of the 
tracks from all the other photographs spoken of
up to this time? A. Yes, sir.

The Court: That looks up the hill m the 
direction from which the vehicle came ?

Mr. Gilson: Yes.
Q. Now, I show you one more photograph, and 

ask you if you took that, and if so, from what 
point (shown to witness)? A. This photograph 

20 was made at a distance of 50 feet from the near-
est rail from the automobile, looking in a direc
tion northwest, toward the railway. \

The Court: I do not quite understand 
that expression. « Tell us again where that 
was taken from.

Mr. Parker: That is looking in the oppo-
site direction from which the train cam£  

By the Court: Q. 50 feet from what? A JO 
feet from the south rail of the e^t-bouud J a *  

30 By Mr. Gilson: Q. Looking west. A. 
northwest.

Q. Showing the view in the opposite di 
from the other photographs? A. Yes, sir.

The Court: This is at a point m the hign 
way 50 feet south of the east-bound rai 

Mr, Gilson: Looking northwest.
Q. You had another from the same P®“1 

which you were looking northeast. • >
Mr. Gilson: I offer that photograph.

.n Marked Exhibit P-7.
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Harry G. Healy—-Direct

20

Q. Now, referring back to Exhibit P -5 , which 
you said was taken from  a, point 1 41 /2  feet from  
the first rail o f  the east-bound track, can you tell 
us from what point that was taken with respect 
to the shed shown there in the photograph ? W hat 
part o f the shed were you opposite when that 
photograph was taken (shown to witness)? A  
I was on the center line o f the shed shown in the 
photograph.

Q. And from  that point, how far to the west 
could you see from  the corner o f that shed at that 
pomtt A. From  that point looking toward the
west there could be obtained an unobstructed view 
of the track.

Q. I made a mistake; I  mean to the east, looking 
oward the east. A. Looking toward the east you 

could gam an unobstructed view o f the track at 
a distance o f  195 feet.

By the Court: Q. You mean that up to that 
point you had a view o f the track, but was in-
terrupted! A. It was interrupted by the shed.

ty. And after that, it was continuous? A. A fter 
that it was continuous.

Q. How many feet? A. 195 feet.
(Photographs shown to witness.)

A TTr̂ ?rJ?°W a distance was it unobstructed ?
A. With the camera standing at this point, 141 /2  
feet from the rail.

Q. No. For how long a distance was the view 
^obstructed? A. Well, from  zero, 195 feet. A f- 
ter that it was obstructed.

m il P(? TapS i  got J0nr statement reversed. Let 
nTw1 Ge,lf I  un(ferstand what you mean by that. I

Stadeila°0d y0U before to mean that y°ur »“Ob-
fept a r w t 0  the east began at a point 195! ieet. A. No, sir.

A  I8 DOt What you mean? A - If terrain- af that point. 40

10

30
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H arry G. Healy—-Direct

Q. To a point 195 feet? A. To a point.
The Court: I  had it “ from .”
B y Mr. Gilson: Q. W as there any point 

before you reached that point, which was 141/2 
feet from  the nearest rail o f the east-bound track, 
where you could get a view to the east as you ap-
proached the railroad going in a northerly direc- 

10 tion? A . You could get a partial view, not a clear, 
unobstructed view o f the track.

Q. W here was that point that you could get a 
partial view? A. From  a point 103 feet from the 
south rail o f the east-bound track could be ob-
tained quite a clear view o f  the railroad.

Q. How much o f the railroad could you see 
from  that point? A . You could see that portion 
o f the railroad contained between the freight shed 
and a bank which was on the right side of the 

2 0  automobile as it approached the railroad.
Q. W hat was that distance between the freight 

shed and the bank? A. The distance between the 
freight shed and the bank, or the foot o f the slope, 
was 7 1 /2  feet.

Q. F or how much o f a distance at that point oi 
103 feet from  the track could you see through 
that space? A . You mean on a straight line from
the camera to the track?

Q. Just as you were going along, a person walk- 
30 ing along or driving along that road, how long 

would it be possible for him to see through that 
space between the shed and the bank? A. I should 
say that the view would gradually become ob-
structed, a person in a carriage or automobile 
would soon lose—

Mr. P arker: Do not say what you should say.
W itness: The view would gradually become ob-

structê e C(rart;Q By the movement of the 
40 driver? A . By the movement of the driver.
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H arry G. Healy— Direct

J g  Mrf  ®>son: Q- That bank o f earth that yon 
spoke of, did you measure the height o f  that» 
A. The bank is 16 feet high. g  ‘ ?

Q. And how far does that continue along the

point» A  V h  ’ -, a What P° int and t 0  ^ a t  
n L . , -Th railroad or the highway?

j ? !  . ? ^ybw ay. A. The point- where the bank
16 feet high is about opposite the freight shed
Q. Does that bank extend along and narallel

with the highway» A Tt paralleiaigiiwdy. A. i t  gradually turns and
runs parallel with the highway.

Q. How far does that bank'extend along and 
parallel with the hio’VmroTr • ® anaWpII t  r  U highway, approximately? A.
Well, I should say that the. point where the 
camera was standing—that is 103 f  
railrnflrl ihn n i • 1 ’ IUd ieet from therailroad—the bank is about 10 feet high gradu 
ally diminishing in height. 8

Q. How fa r along the side o f the highway did

2o“ < ^ - ‘ *“7  bUt h°W far- 100 feet or

“ f -  Parker: Do not lead the witness

track tte bank Q' ^  ^  g°  t0Ward the railroad Jr the baDk 18 on your right hand? A. Yes,

d° W"  the And 8«y  that at
d erstL  v P 01 ^  I f  ab° Ut 1 0  feet high, i f  I  un-derstood you correctly; fa that rigiht? A. Yes.

A 8S ■0U g 0  on does the bank continue?
main r o a d ^ t V  ° ad branching off o f  the
o r n r ;h a t a^ et r int ^  tbe ~ a

a I  ? a,‘ . is’ the 1 0 3  feet Point? A. Yes s i r -

fa rs V lf  th-'T“ - i f  t0 right and goes °n the
0 That -thlf  fl;elght shed from  the railway. 

is trim theS’ 1 0 3  feet P°iat? A - That
branching P° lnt 18 this ^ a l l  road

10

20

30

40
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Harrv G. Healy—Direct

20

Q. Then where is the hank? A. The bank is
south of this branch road.

Q. South of the 103 feet point? A. No, south>o. 
this road which runs alongside of the freight shed 
this road apparently being to haul freight up to
the freight shed and unload it.

Q. How far does it extend south of that road 
to how far does the bank extend south of that road. 

A. Well, we took no measurements in regard to 
that, because there is a gradual hill approaching 
the railroad, and the bank extended away behind 
the camera, a distance which I didn’t measure at

aUQ. And when you come to the road does the 
bank swing off parallel with the road and com 
tinue? A. The bank follows on a curve this roa
which leads up to the freight shed.

Q. It follows that road? A. Follows the road

aPQr°ThTsaS 1the question we started with. You 
can not say for how great a distance the ban̂  con-
tinues along the side of the highway? (No

spouse.) ^  G.igoii _ j  think j  can get it from the

witness in another way.
By Mr. Gilson: Q. That is a gradual hiU a» 

approach the railroad going m a northerly
tion ? A. Yes, sir. , • t-v.« q̂p

Q. About how far from the railroad P
of that hill, approximately? A I ^«uld say^  
top of that hill was about 400 feet fro

rt  Now, where doesftatbank s ^ n  that hill,

^ ^ ^ ^  400 feet from the

""'¿J u st about the top of the hill? A. Just about 
40 the top of the hill.

30
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Q. So that the road is cut down through an em 
baukmenti A. The road is cut down through an

Q. Now, the point that you say you rook some of 
those photographs from, 103 feet from the first 
rail of the east-bound track, is not opposite that 
highway that you say leads off to the freight shed

l t ? , ,I s n ’ t  t1h a t  P°int 5 0  feet, where you took 10 
the photographs, at a point 50 feet from the road? J

. A point 50 feet would be nearer the place 
where the road branches off.

Q. So that from the point 103 feet the bank ex-
tended along the highway? A. Heaving a partial

shed SPSCe betWGen that bank and the height

Q. Well, not until you pass some distance from 
tbe point where you say you took the photographs
rom at 50 feet; the bank extended beyond that, 20 

met it not?
Objected to as leading.
The Court: The questions are quite lead-

ing.
(Question withdrawn.)

Q. I show you a paper drawing with some notes

Z. recognize that (sh0W1110
Q. Who made it? A. I made it myself.
y. From what did you make it? A. I made it 30

r ®  I t  on«lnaI notes which we made at the 
tune of the making of the photographs, March 30,

Q- And those are the original notes that you

\ z z i r hand now? a- These are the 4 -
orifiSnoT*’ to t*lat sketch made from the
extfndP/ ^ eS’ C?D y° D teU me' how far that bank nded down toward the railroad alongside of 40
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the highway? A. About 40 feet from the rail-
way.

By the Court: Q. Let me see. You are asked 
how far it extended toward the railroad. You 
say about 40 feet from the railroad. Do you 
mean a point about 40 feet from the railroad? A. 
The bank at its highest point is about 40 feet 

10 from the railroad, almost parallel with the rail-

r°By Mr. Gilson: Q. No, Mr. Healy, I meant how 
far is the end of the bank from the first rail of 
the east-bound track? A. Meaning tihe foot of
the slope? , \

Q Yes, the foot of the slope? A. 261/4 feet
0  Now, in that space of 26 1/4 feet what* 

there, if anything? A. The freight shed is in-
cluded in the space of 26 1/4 feet.

20 Q. And also that road that you spoke of, that 
leads off from the main highway to that freight
shed, does it not? A. Yes, sir.

Q. Now, how wide is that freight shed? A. 91/2

Q. And how long is it? A. 3 6 1 /2 feet 
Q. And how high? A. It is 14 feet high from

the ground to the peak of the shed.
Q And how far from the first rail of the east-

30 bound track is it? A. 91/4 feet.
By the Court: Q. That is, the nearest parto^

the shed i s -  A. The shed is parallel to the
at a distance of 91/4 feet.

CROSS-EXAMINATION by Mr; / >â  map 
Q. You have there a memorandum de?

which you have been using. When was
A. March 30, 1910. nates that you

Q. And this was made from little notes tna
40 had made? A. Yes, sir.
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Q. Now, in Exhibit P-5—1 believe you say that 
that was taken from 141/2 feet from the first rail?
A. Yes, sir.

Q. In the middle of the road? A. Yes, sir.
Q. And you say it shows a clear view of 195 

feet? A. Yes.
Q. By “ a clear view” you mean a view of the 

track past the post of the—passing the post of iq  
the freight-shed on the left? A. Do you refer to 
this as the left (indicating on photograph) #

Q. Yes. A. Yes. '
Q. So that a person standing there, 14 1/2  feet, 

could see 195 feet down the track from the center 
of the road, without considering the freight shed 
at all? A. Referring to the west-bound track?

Q. Yes, referring to the west-bound track. A.
Yes, sir.

Q. Did you send somebody down there to meas- 20 
ure the point that you could see ? A. We did.

Q. And did you measure how far you could 
see through the posts of the freight shed, did vou “
A. No, sir. *

Q. You could see a considerable distance 
through the posts of the freight shed, could you 
not? A. Not of the track, because the floor of the 
freight shed obscures the track.

Q. You could not see the track, but you could 
see a locomotive on the track easily enough? A. 30 
Any object above the track could be seen between 
the posts of the freight shed.

Q. And that view through the posts of the 
freight shed was 700 or 800 feet or more, was it 
not? A. Not more.

Q. Now, why did you select a point 14 1/2  feet 
from the railroad? A. I received instructions to 
that effect.

Q. You were told to take a place just 14 1/2  feet r 
from the railroad? A. Yes. 40
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Q. Was any reason given for that instruction? 
A. No, sir.

Q. Did the counsel or anybody tell you that by 
giving it 14 1/2 feet just exactly you would get the 
telegraph pole in the line of vision? A. No, he said 
to take the camera here; ‘ ‘ Set your camera up 
here and make a picture looking in this direction, 

10 toward the freight-shed.” We measured the dis-
tance there and found it was 14 1/2 feet.

Q. Was this direction made to you verbally on
the spot? A: Yes, sir.

Q. And you were told to set the camera m such 
a place that when you took the view the telegraph 
pole was directly in your line? A. Yes, sir.

Q If you had gone back a little further, could 
you' not halve seen a little more through the 
freight shed, say at 25 or 30 feet? A. cs, e 

20 cause there was a little more elevation in the road.. 
Q. There was more elevation in the road and the 

posts of the freight shed further apart? A. lhe
obstruction of the posts was less. _

Q. Now, I want to get at the facts of this cro j  
ing as you remember them. Going m the direc- 
tion that Mr. Dickinson was going at ttetawo 
this accident—that is, north—i i I und/  ' ^  
you start going down a hrll before yon pp 
the track, do you not?. A. Yes, sir.

30 q . And the top of that hill is more than ah 
dred feet from the track? A. Very much mo
than a hundred feet.

Q. And then you go down the hil, 
dole, at about 20 feet from the track themad^ 
comes level with the trac , oe • .
woudn’t say that it was exactly level, but pos

\ A b o u t  practically level? A. About praetic 

40 ally level, yes.
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9j Now, you are talking about the bank. This 
road,-as . it comes down the hill, at some parts
has a bank on the right-hand side, has it not! A Yes, sir. iipjp . ,. '
_ When you get 103 feat, as shown on Exhibit 
P-3,that, bank is no longer close to the road, is it*
I ask you, is the bank close: to the road at that point! v-vU I f :

The Court: At the 103 feet point!
Mr. Parker: Yes. Not the railroad, but 

close to the road.
A. Yes, it is.
Q. How close! A. Probably 12 feet.
Q. Twelve feet from the road there! A. Yes.

The Court: You mean just what bv “ the 
road! ’ ’

Mr. Parker: The highway.
The Court: I know, but what do you mean 2 

by “ the highway!” What is in your mind 
as the road, the travelled way!

Witness: The road referred to is the travelled 
way, the highway.

The Court : Yes, the travelled way, that portion 
ol the surface of the earth where the vehicles vis-
ibly go; is that it!

Witness : Yes, sir.
Q. Bow do you get the 12 feet measurement
at you made? A. We made the measurement to 3< 

that effect, ; .r;
Q. But you show on your little map here that 

you made that very shortly after you leave the 
viewpoint of P-3; 103 feet from the railroad, a 
agon road branches out and goes to the freight

5 *“  . A' 1 believe you are referring to the point W reet, aren’t you!
Q- Is that 50 feet? A. This is the 103 feet (in- 

cheating). r ;J ......
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Q. Then I am mistaken. You do not show any 
road branching out between the 50 feet and the 
103 feet! A. No, sir.

Q. But immediately after you leave the 50 feet 
here shown in Exhibit P-4 there is a road; you 
testified that P-4 was 50 feet from the track, and 
your sketch map shows that immediately after 

10 leaving that point, 50 feet from the track, and go-
ing to the track, there is a wagon road that leads 
off and goes down to the freight shed! A. Yes,
sir.

Q. Now, there is no hank between the south 
side of the railroad and the south side of this 
road that you have shown on the map, is there! 
A. There is a slight bank; yes, sir; probably 5
feet high.

Q. Well, where is that bank! A. Shown on the
20 photograph.

Q. I am saying between the road, as you put 
it, that leads down to the freight shed and the rail-
road, is there any bank! A. No, sir.

Q. Then a person in the highway standing at a 
point where the road leading down the freigh 
shed and the highway on which Mr Dickmso.. 
was travelling a person standing at t e jnn ion 
is not obstructed from a view of the railroad b 
the bank, is he? A.Not the bank between th

30 small road and the railroad.
By the Court: Q. Yon say there is not any hrt 

between the small road and the railroad? A. Nor 
between the small road and the railroad

By Mr. Parker: Q. That is what I am takm 
about. A person standing at that junction, > £Z ove/the road and can look down j e r  the 
railroad, can he not! A. For a short distanc

Q Well, I am not asking for a short .
distance? A. Yon can see the railroad from that

40 point.
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Q. And there is no obstruction of bank at all?
A. There is a bank which would obstruct a long 
view of the railroad.

Q. But there is not any obstruction of the rail-
road which will obstruct a view of 600 or 800 feet 
of the railroad, is there ? A. From that point you 
could probably see 400 feet of the railroad.

Q. I do not ask you what you can probably see. j q  
A. I can’t swear to that, because we didn’t make 
any measurement at that point.

Q. You put your camera arbitrarily at a point 
50 feet from the track, when you could have put 
it forward 40 feet and gotten a great deal better 
view; is not that so? A. Very little better.

Q. Well, you could have gotten a better view?
A. Yes, sir.

The Court: That is, to the east, of course?
Witness: Yes, sir. oq.
Q. Did you make any observation of how far 

you could see down, down the track, standing in 
the road between 14 1/2 feet and 50 feet? A. No, 
sir.

Q. So you can not tell us whether you could see 
a thousand feet or not at points between the 14 1 /2  
and 50 feet? A. I have no photographs to show 
it.

Q. Nor have you made any observations or 
measurements, have you ? A. No, sir. 30

Q. Well, why did you not? A. I was not in-
structed to do so.

Q. Now, what is the distance between the freight 
shed and the first rail ? A. 9 1/4  feet.

Q. And what is the distance between the two 
rails of the first track? A. 4 feet 9 inches.

Q. And what is the distance between the first 
two tracks? A. Between the centers of the first 
two tracks is 13 feet. 40



24

Harry G. Healy—Cross

The Court: Is that what you want, do 
you want the distance between the tracks!

Mr. Parker: Yes, I want the two tracks. 
This accident happened on the center track.

The Court: Well, you have the measure-
ment from center to center. You wanted 
the distance between the tracks, did you

10 not!
Mr. Parker: Yes.

Q. What have you given me in the 13 feet! A. 
You asked me the distance between the two tracks. 

Q. Yes, I did, sir. A. That is, the centers of the
two tracks are 13 feet apart.

Q. No, I wanted to know the distance between 
the north rail of the first track and the south rai 
of the middle track. A. That is 8 feet 3 defies.

Q. And how wide are the rails ! A. The head o
20 the rails are about 2 inches wide. |

Q. Is the top of a rail only 2 inches! A. Yes,

Q. Well, you have to add 4 inches on there to 
get the width of a track? A. No, because e >  
mension of 9 1/4 feet was measured from t 
freight shed to the gauge line of the railroa^ ■, 

Qi Whait do you mean by the ,,e(1
The inside of the rail, the two rails ; t

30 have 9 1/4 feet and add to it
tl(àt:4 3/4 feet? A. 4 feet9 inches. , ,

Q. And then we add to that the dis ance 
the iwo rails, and we find the distance of the mi 
die track from the freight shed? A. Ye >f—
• Q. And how much is that? A. 22 /  at

Q. Then a person standing on the g 1 
thè line of the freight shed, if 
feet from the middle track, would ^
view down the track for over eigh 

40 dred feet, would be not! A. Yes, sir.
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Q. And for a great portion of that distance, 
if he moves back, say 2 feet, will he not have a 
view of the middle track for a great portion of 
eight or nine hundred fee« A. No, sir; because 
that distance is readily obstructed by the freight 
shed, and a small movement back of 2 feet will
decrease the distance seen from that point verv 
greatly.

Q. Very well, it will reduce it very greatly. Will
it reduce it a quarter? A. I should say about a 
quarter.

Q. Then moving back so that he gets back 24 1/2 
feet, h© could see a quarter how muoh is three- 
quarters of 900 feet? A. He will be able to see 
about 600 feet from that point.

Q About 600 now, at 24 1/2  feet from the first
E “ J ,A- J.ea’ Slr> moving back 2 feet from this
P me ° f 'the ®nd of the freight station.

«. And moving back 1 foot more, what effect

the*distanceZeem ^  W°Uld diminish

feet frorn^tha^point ^  °0UW Pr° baWy 866 m

s e ^ a t 2 6 1  r a f  « 2' V ( 2 fe e t - H o w  m uch 0811 he
distance ^  A’ Not much further than thedistance given before, 197 feet—195 feet.

195 fJertt ^  2*n/2  ^  When 7011 °°uld see about 195 feet down the track, the view is 195 feet, and

there h T  Up to 22 1/2  feet> wheaperfect view of the track? A. Yes. sir.
that v ° Z We are sPeaking entirely of the ’view

shed? 1  Yes, ° ° rner ° f  the freig h t

4  ^ F y ? * ! * *  throu§h the freIght
4  at ‘Z 86 P.oints from 26 V 2 feet up to 50

get a view of the track through the 40

10

20

30
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freight shed, do you not, or of an engine on the 
track? A. Providing the freight shed is unob-
structed by freight, as it was when I was there.

Mr. Parker: I am assuming that.
By the Court: Q. To which point on the rail-

road do you measure these distances, to the near-
est rail, the first rail you come to? A. The dirnen- 

lO sions have reference to the south rail of the east- 
bound track; that is, the first rail.

Q. That is, the first rail of the track nearest to 
you? A. The first rail to a person travelling on 
the road.

By Mr. Parker: Q. And your measurements, 
Mr. Healy, were made to the platform of the 
freight shed, were they not? A. From the rails 
to the platform.

Q. And the posts of the shed are not on the ex- 
20 act edge of the platform, are they? A. No, sir.

Q. How much distance are the posts from the 
edge of the platform? A. Probably 4 inches.

B y  the Court: Q. Back? A. Back.
By Mr. Parker: Q. Then to this 22 1/2 feet 

which you have testified to you ought to ad 
inches more to give the distance of the unob-
structed view? A. Yes, sir.

Mr. Parker: I think we ought to hav| 
30 that map that this gentleman has referrer

to marked for identification and kept her . 
It may be valuable for us.

Q. Now, on that map you put down all * 
measurements accurately that you ma e 
have you not? A. Yes, sir. _ . t  w

Q And is it drawn to scale.? A. No, »

j . . . .  « « r Tryou and are accurate? A. Yes, si ,
40 made by a tape on the ground.
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RE-DIRECT-EXAMINATION by Mr. Gilson:
Q- About wbat is the grade of that hill that you 

speak of? A. It is about a ten per cent grade.
Q. And you said that, assuming that this freight 

shed was clear of freight, you could see some 400 
feet at a point 50 feet from the first rail; is that 
right? A. About that.

Q. And when you spoke of it being possible to iq  
see a greater distance down the track at some 
other points than the ones where you took these 
photographs, that was assuming that this shed 
was clear of freight, was it not? A. Yes, sir.

Q. If there had been freight on that platform, 
would it have made any difference with the view ?
A. It would.

Q. Now, this point that Mr. Parker refers to as 
being 26 1/4 feet from the first rail of the west-
bound track is the same point that you speak of as 20 
being 14 1/2 feet from the first rail of the east- 
bound track, is it not? A. No, it is not, because 
14 1/2 feet plus 13 feet, the distance between the 
rails, is 27 1/2.

Q. Oh, yes, 27 1/2 . So that his point of 26 1/4  
feet is after you have passed the corner of that 
freight shed, going in a northerly direction; it 
is nearer to the first rail of the east-bound track 
than the place where you took the phofograph ? A.
It is nearer the track than the place where my 30 
photograph wais made.

RE-CROSS-EXAMINATION by Mr. Parker:
Q. Your photograph was made at 14 1/2  feet?

A. Yes, sir.
Q. From the nearest rail? A. From the nearest rail.
Q. How far was it from the nearest rail of the 

middle track? A. That was 27 1/2 feet from the 40
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south rail of the west-bound track, or nearest— 
Q. 27 1/2 feet? A. Yes, >sir.
Q. From the south rail of the west-bound track?

A. Yes, sir.
And your testimony was that at 27 1/2 feet 

from that south rail you could see practically past 
the freight shed unobstructed 195 feet? A. Yes,

10 sir.
Q. And that view increased rapidly, did it not? 

A.- As you approach the track.
Q. Then is it not a fact that at 26 1/2 feet from 

the track you could see more than 195 feet? A.
Yes, sir. .

Q. How many feet could you see? A. Would
you like to have me give a guess? I made no di-
mensions to that effect.

Mr. Gilson: No, we do not want any guesses.
20 Witness: I can’t state positively.

Q. But you could see more than 195 feet? 
Yes, sir.

F U R TH E R  D IR E C T-E X A M IN A TIO N  by Mr.

Gilson: . „ , •_*
Q. Just one question. You said at some p

you could see through this little road that you say

shed.
4

F U R T H E R  CROSS-EXAM INATION by Mr.

a space 
40 hay.
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Q. You would have room enough, then, to drive 
a load of hay through, and you could look through 
the space, and see the track, could you? A. Yes 
sir.

FURTHER DIRECT-EXAM INATION by Mr. 
Gilson:

Q. How much of the track, approximately? A. 10 
Approximately, measuring along the rails of the 
trark, you could see—well, -say 200 feet; but at the 
narrow angle at which the camera was placed, to- 
ward the track you could—

Q. No, I do not mean that. I mean how much of 
the track could you see in this glimpse— not how 
far down the track, but how much of the track?
A. That part of the track embraced through an 
opening of about 8 feet.

Q. Well, what would that be, approximately? A. 20 
Measured lengthwise with the track?

Q. Yes. A. About 200 feet.

FURTHER CROSS-EXAMINATION by Mr 
Barker:

Q. And how far would this 200 feet be awav 
rom the crossing, that you could see through, 

this glimpse, as you call it? A. I couldn’t state.
f  400 or 500 feet from the crossing, would it 

not? A. It would be as much as that; yes, sir. 30 
y the Court: Q. The railroad to the east is a 

double-track road? A. Yes, sir.
Q. And is it a flat grade or otherwise? A. I

cou dn t state. It is probably down grade to the 
west.

Q. An upgrade to the east? A. Upgrade to the
''dSl,

Q. But with regard to the down track, you could 
see a continuous line of double track for a long 40
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distance ? A. If you were on the center of the 
west-bound track, the view to the east would be 
obstructed at a point probably 1,000 feet away by 
a curve of the railway to the right.

Q. It is straight probably for a thousand feet? 
A. It is straight probably for a thousand feet.

Q. To the east. Have you measured the grade 
10 of that hill? You say it is ten per cent? A. Oh, 

we didn’t measure that accurately. Probably a 
ten per cent grade.

Q. What do you mean by that? A. 10 feet to the 
hundred; every 100 feet of horizontal distance 
travelled, the road is on a hill of 10 feet.

Q. One foot in every ten. That makes a pretty 
steep hill, does it not? A. It does.

Q. For instance—A. One inch and ten inches.
Q. (Illustrating with ruler.) Something like 

20 that? A. That is 1 inch and that is 10 inches. A. 
Yes, sir.

Q. That is about the slope you have in mind? 
A. Yes, sir.

Q. And where is the bottom of that slope? I 
do not know whether you have testified about 
that. Where does it run out? As you go down 
toward the railroad, where does the hill stop? A. 
The hill stops probably 20 feet from the railroad. 

Juror No. 3 : 1 would like to ask, if your Honor 
30 please, after passing that glimpse, as you say, 

was the view of the rail obstructed, approaching
the rail? . . ,

Witness: Approaching the railroad, it is mg
istructed by the freight shed.

By Juror No. 3: Q. Entirely obstructed. -
Not entirely obstructed; no, sir.

Juror No. 5: And, again, your Honor, wltlLy°l, 
kind permission, I would like to ask Mr. e  ̂

40 from his point of vision, whether a motor
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was approaching the track, how far away comer

w i t s  Fro’ “ W  3 th0USand Witness. From what point on the road ?
Juror No. 5: Well, that I couldn’t tell von be

®use I haven’t seen it. But I would ask Ms'
onor to ask the witness how far the point of

vision do you see approaching the track before he
could see that the accident was unavoidable?

imr*he C° Urt!Y° U mean t0 see the CTOSS- mg i
Juror No. 5: Yes, sir.

t h S T f  ^ ‘V u “ COU’d See the railroad from 
railroad L!’ probabl 400 feet from the
railroad when you go over the brow of this hill 
approaching the railroad.

Juror No. 5: We might not see Mr. Healv 
gain, and I want to know how much of the track 

would you see from that point of vision? 
itness: 1,000 feet from the railroad?

Juror No. 5: Yes.
Witness: The railroad can not be seen.
Juror No. 5: It could not be seen*
Witness: No.

theJtrackNwb3: 1 r ld Uke t0 know far fr°™
glim nse Of tnere aceident happened would a glimpse of the railroad be obtained?

to™!!“6*881 Tkere iS 3 glimpse of the railroad ob-
i lu r o e k ° mt 50 f6et fr°m the tMCk’ fr°m 30

glimoinfiv,^' 3.: Q' Between the track and the
ttrt ™ w  ra ad *here was 50 feet of space at was obstructed by the freight station? A
* o, 50 feet was the point that the camera was 
fromYr0m railroadi 50 feet was the distance 

0 W6n 3T r  t0 the nearest rarl of the railroad. 
mi|rY  ’ at 50 feet’ was. that the glimpse of the 
,i efore approaching the tracks? A As 
shown on that photograph; yes, sir. 40

10

20
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The Court: I do not remember now what 
the fact was, the jury will not assume now 
on which rail the accident happened, or on 
which track it happened.

By Mr. Parker: Q. After you come to the track 
and when you are about 40 feet from the middle 
rail, you get a perfectly clear view of the track 

10 to the left, do you not, to the west? A. To the 
west; yes, sir.

Q. Which view is continuous until the crossing
is reached? A. Yes, sir.

Q. Until the rails are reached? A. Yes, sir.
Paper called sketch map is marked P-8 

for identification.

20 JOEL DICKINSON, plaintiff, sworn in his own 
behalf:

Direct-examination by Mr. Gilson:
Q. Mr. Dickinson, you are the plaintiff m this

case ? A. I am. _ .
Q. Where do you live? A. No. 9 South Str ,

Newark. „ . .,
Q. How long have you lived there? A. A

fourteen years. _  A - -lv*
Q. You live there with your wife and lam } •

30 Yes.
Q. What is your business? A. Contractor.
Q. With whom are you engaged as contra

A. The Crucible Steel Company. Kl •
Q. How long have you been engaged m t 

ness? A. Twenty-one years this next W -  ^  
Q. Does that business have anything

machinery? A . Oh, yes. a
Q. W hat is that? A. With machinery, y 
n TTnw old are vou? A. Fifty-seven.AH
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Q. On July 31, 1909, were you at Howells, Or-
ange County, New York? A. Yes.

Q. How did you go up there ? A. Drove up with 
a small runabout car, a Maxwell car.

Q. Had you ever been up there to Howells be-
fore? A. Not before then, no.

Q. How long had you been there at Howells be-
fore July 31, 1909, how many days had you been iq  
there? A. Before the accident?

Q. Yes. A. Nearly a week.
Q. Had you ever gone up to Howells by train, 

by railroad, before that ? A. I believe I had, yes; 
yes, X had. I don t think X was—I don’t know 
whether I was there before or not; I don’t think 
so, anyway.

Q. Do you remember ever having taken a train 
at that station, at Howells, before the accident, in 
either direction? A. If I had been there, I would 20 
have taken a train there.

Q. Well, had you or had you not? A. I don’t 
think so, to the best of my knowledge, no.

Q. Now, on this day, July 31, 1909, where had 
you been? A. We had been down to Middletown.

Q. Middletown? A. Middletown.
Q. Who went down there with you ? A. My wife 

and daughter.
Q. Which daughter? A. Mrs. Gardner.
Q. How did you go down to Middletown? A. 30 

We drove down in this little car.
Q. How far from Howells is Middletown? A.

I should say about five miles, as near as I can 
say.

Q. In which direction from Howells? A. To-
wards New York.

Q. Where were you staying at Howells ? A. 
Henry S. Iteeve’s, on a farm.

Q. That is a dwelling house, or farm house ? A. ¿q
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10

20

A sort of a farm, a boarding house, summer board-
ing house.

Q. How did you happen to go up there! A. Just
to take a few days’ rest.

Q. Had any of the members of your family been 
up there! A. Yes, my other daughter was staying 
there then.

Q. Which one was that! A. Mrs, Sloan.
Q. What time did you go to Middletown that

day!
The Court: Q, What time did you start! A. 

Around 3 o’clock, I should say.
The Court: YThat time did you start, do

you mean!
Mr. Gilson: Yes.

Q. What time did you start! A. About 3 o’clock 
in the afternoon.

Q. To go from Reeves’, where you were staying, 
to Middletown did you have to cross any railroad? 
A Had to cross this railroad at Howells.

Q. That is, the Erie Railroad! A. The Erie
Railroad, yes.

Q. And coming back what time did you lea 
Middletown, about! A. I should say about quar-
ter to five or twenty minutes to five, something i e 
that; twenty minutes to five, as near as I can say, 
I don’t know just when; near that.

Q. As you came back from Middletown was an„ - 
one with you? A. My wife and daughter.

Q. Where was your Wife sitting? A. Righ
me, on my left. a*, wine**

Q. Where was your daughter, Mrs. G
sitting? A. She was sitting on the platform, 
her feet on the running hoard.

Q. Who was running the automobile. •
By „  O w t: «•

form,” what do you mean. A.
40 people put their feet.

30
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Q. On the floor of the car? A. Yes, sir.
By Mr. Gilson: Q. And where were her feet? A 

On the running board.
By the Court-: Q. Which side? A. She was on 

the left-hand side.
Q. Her feet were on the left-hand running 

board? A. Yes, sir.
By Mr. Gilson: Q. Who was running the auto- in 

mobile? A. I was.
Q. Now, just tell the Court and jury what hap-

pened as you came back from Middletown and 
reached that crossing of the Erie Railroad, on 
your way to Reeves’ ? A. When I approached the 
top of the hill to get to the railroad, do you mean?

Q. Yes. A. We came up to this short, steep hill, 
and we looked west as far as we could, and then we 
got down, and we looked towards New York, east, 
as carefully as we possibly could. I was running 20 
not over four miles an hour, and as I got to the 
second post on this shed I saw the train; that was 
the first time I did see it. I turned my wheel to the 
left as quick as I could, and I-jumped out of the 
car and grabbed my wife, and she dropped on my 
left knee, turning my leg the opposite way from 
what it should be. Of course, the car went up the 
track.

Q. Now, what happened to the car after you 
jumped out? oq

Mr. Parker: He said it went up the track.
Mr. Gilson: After it went up the track.

A. The train struck it and carried it up the 
track—

The Court: Describe what you saw only.
Q. Did you see the train hit the automobile? A.

I saw it hit it, yes.
Q. Which track was the train on? A. The west-

bound track.
Q. Coming from—A. New York. 40
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Q. Did you know at that time, at the time of the 
accident, which track the train was on? A. Well, 
after it happened.

Q. Yes, but before it happened, before the train 
hit the automobile, could you see and did you 
know which track the train was on? A. I knew it 
was coming from New York.

10 Q. But did you know which one of the three 
tracks the train was on? A. On the west-bound 
track.

Q. Well, did you know that?
Mr. Parker: He has answered your ques-

tion.
Q. Did you know that before the accident, before 

the train hit the automobile? A. Well, I ought to 
know that. It should be on that track, anyway. 
It was coming from New York, and that is the

20 track it would be on.
Q. Well, of course. A. Yes.
Q. You know now ? A. Yes. I knew then.
Q. But did you before—

The Court: He said he knew then.
Mr. Parker: He has answered your ques

tion; he said he knew.
Q. Well, how did you know? ^

Objected to as cross-examining plamti s
own witness. .

30 The Court; No, I do not think that is im-
proper. The witness says he knew a thing, 
before the accident haopened he knew 

; train was on the west-bound trac , an 
is now asked how he knew it. I thmK 
may answer the question. .

By the Court: Q. How did you know i 
Well, because I saw it coming up, sir

By Mr. Gilson: Q. When did you firs‘  see t 
train« A When I passed the seoon P° 

40 of the shed; that was the first time I saw it.
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Q. Why did you not see it before that! A. Be-
cause I-couldn’t see it before.

Q. Why could you not? A. On account of the 
big shed being there and some obstruction on the 
shed, milk cans and barrels, and different things, 
dm! some poles standing up there, a telegraph 
pole right on the end of the shed, and just 
where they drive in with the wagons, the end 
there, there is a hill there, too. You can’t see 
down the track at all, not at that time.

By the Court: Q. What do you mean by the 
second post of the shed ? A. There is one here and 
another down here and another one here (indicat-
ing).

Q. That does not help us, because we can not 
transfer to paper your signs with your hands. 
Can you not describe in language what you mean 
by the second post of the shed ? A. There is a shed 
with four posts; how many more I couldn’t say, 
but there was two or three in front. When I got 
to the end of the shed, that was the first I saw the 
train approaching.

By Mr. Gilson: Q. Well, did you look for the 
tram before you got to that shed? A. After I 
struck the hill I never stopped looking; I looked 
all the time.

Q. And what did you do, if anything, when you 
reached this little roadway that leads around that 
shed I A. I passed that before I saw the train.

Q. Well, why did you not see the train through 
that little roadway right alongside of the shed? 
A. Because as you drive in there there is a big 
embankment; that was grown up with trees and 
brush and everything else, and it was impossible 
at that time to see anything.

Q. You saw that, the brush and stuff growing 
there? A. We certainly did.

10

20

30

40
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Q. What did yon do with respect to the car when 
yon reached the end of that shed! A. Well, t 
reached forward and looked forward, leaned for-
ward and looked down to see if I could see any-
thing. ' '

Q. How far forward did you lean! A. Over
the wheel, just a little bit over the wheel.

10 Q. Is that wheel that you speak of the steering 
wheel! A. That is the steering wheel.

Q. How is that situated in the automobile! A.
The fifth wheel! .. . , ,

Q The steering wheel, how is that locatecu
where is that! A. Right in front of the driver.

By the Court: Q. You were on the right-hand 
side! A. The right-hand side of the driver; yes,

81 Bv Mr. Gilson: Q. Rid that steering wheel inter- 
20 fere with you in getting out or in that automo ii o 

on the right-hand side! A. Oh, you can t get ou„ 
on the right-hand side.

0 You can not! A. No.
Q. How many brakes were there on this autonn •

biIQ m aTt Hnd were they! A. Well the em^ 
gency brake, and then there is that acts as a f 
brake, the clutch, too. When you pn 
on it acts as a brake; it acts as a foo

© "w ell, how does the foot brake work! A.Jo* 
throw the clutch out and it acts as a brake ; af e 
that you go on with the clutch and it acts

brf  Did you have either of those brakes on as yoa 
came down the hill! A. I had the brake on all 
time and part of the e m e r g e n c y J r a k e , ¡ tf 

Q. This automobile was run by g 
4ft A. Run by gasolene.
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Q. Did you have the gasolene turned on or off 
as you came down that hill ? A. None at all; I had 
it off.

Q. Where did you turn it off? A. Under the 
wheel.

Q. What part of the hill? A. As soon as I came 
over the hill I shut off the gas.

Q. Did you have the spark on or off? A. I didn’t in 
have anything on.

Q. Well, what made it come down the hill, then?
A. Gravity.

Q. Was or was not the automobile making any 
noise? A. What?

Q. Was or was not the automobile making any 
noise? A. It would make no noise.

Q. Did you have a New Jersey license to run an 
automobile? A. Yes.

Q. Was the number displayed on your automo- on 
bile? A. Yes,. '

Q. At the time of the accident? A. Yes, the 
back axle.

Q. What was the distance from the front of the 
front wheels of this automobile to the back of the 
seat? A. Seven feet one.

Q. One inch? A. Seven feet one.
Q. Inches? A. Seven feet one inch.
By the Court: Q. From the front of the front 

wheel to the back of your seat, is that it? A. 30 
From the front of the front wheel to the back of 
the seat was seven feet one.

By Mr. Gilson: Q. And about how high from 
the ground was the seat of the automobile? A.
Four feet, I should say.

Q. About how much did this automobile weigh1?
A- 1,600 pounds.
■ Q. When did you buy this automobile? A. In 
1899. ■ ; .. H I

Q; 1909? A. 1909. 40

New Jersey State Lfenn/
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10

Q What month? A .  I just had it between two 
and three months when the accident happened, as
near as I can remember. SHBr

Q. Was it new when yon bought it? A. Brand
new, yes. .■ . ,

Q. From whom did you buy it? A. Mason s.
0. In Newark here? A. Yes, Halsey Street.
Q. How much did you pay for it? A. $825.
Q. Did you have any extra shoe or tire? A. 

Yes, both; I had an extra shoe and extra tire.
/ q ’ At the time of the accident? A. Yes.

Q What became of that extra shoe and t e 
extra tubes? A. Well, they was cut by the col-
lision of the train, they was cut up, no good.

By the Court: Q. Both the shoe and the tires?
A. Yes. ,

By Mr. Gilson: Q. Now, I show you photo-
on graph Exhibit P-1, and ask you if you recognize 

that (shown to witness)? A. Yes, I do.
Q. What does that show with respect to the 

automobile? A. The automobile broken up. ' 
Q. Is that your automobile? A. It was, y »

S1Q. Did you see it immediately after the tram
hit it? A. After I got my wife fixed up.

Q. And this photograph shows it correc y
after the train hit it? A. That is right.

30 Q. How many cylinders did this automo i e

Y f i t i  the condition of those cylinders 
after this accident? A. They were^rokem ^  

Q. What was the condition of the e ^
part of the car after the accident. A. , 
smashed it all to pieces; it was broken

P Q. Was it a steel or a wooden frame cai •
Ad Qllool

A.
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Q. What was the condition of the steel frame? 
A. It was all steel.

Q. What was the condition of the steel frame 
after the accident? A. All crushed together.

Q. Twisted and bent, was it? A. Twisted in all 
shapes.

Q. What was the condition of the rear wheels? 
A. Well, I didn’t take particular notice of what 
was the matter with them.

Q. Now, when you jumped out of the automobile 
what part of the track or roadway did you alight 
on? A. As near as I can remember, it was the 
middle of the first track.

Q. And had Mrs. Gardner jumped before you or 
did she jump after you? A. No, she jumped be-
fore me.

Q. From which side of the automobile did you 
jump? A. From the left.

Q. About how much did Mrs. Dickinson weigh, 
do you know? A. 160 pounds.

Q. She weighed about that at the time of the 
accident? A. As near as I can say.

Q. What, if anything, did you hear as you 
came down the hill there? A. What did you say? 
I didn’t hear what you said.

Q. What, if anything, did you hear as you came 
down the hill? A. I didn’t hear anything.

Q. Why not ? A. Well, I don’t know why. 
There was nothing to hear, that I knowv I didn’t 
hear anything at all.

Q. Well, were you talking or were you not? 
A. I wasn’t talking.

Q. Were any of the others in the automobile 
talking or making any noise? A. No, we wasn’t 
talking at all.

Q. Was there any noise around in that vicinity 
as y°u came down the hill? A. I didn’t hear any.

Q. Well, was there? A. No.
Q- You could hear it if there was. What were

10

20

30

40
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the others doing as yon came do%n the hill—Mrs. 
Dickinson and Mrs. Gardner? A. Sitting there 
perfectly qniet alongside of me.

Q. Were there any gates at that crossing? A.
No. . XT

Q. At the time of the accident? A. JNo.
Q. Was there any flagman there at the time

in of the accident? A. No. _
Q. I show yon a photograph marked Exhibit

P-2, and call yonr attention to a signboard over 
here on the left-hand side (indicating)

Objected to.
Mr. Gilson: I have not finished the ques-

tion yet.
Mr Parker: I know what your question 

is going to he. You are going to refer to 
something on that picture that was not 

20 there at the time of the accident.
Mr. Gilson: No, I am not; I am going 

to ask him if that signboard on that photo-
graph was there at the time of the accident. 

Mr. Parker: I do not object to that.
The Court: There does not seem to be

any question yet. . p „
Q. This signboard in photograph Exhibit 

(indicating), was that there at the time o 
on accident?

Objected to as irrelevant. .
The Court: (After argument.) Why, m 

this point of view, may not the question
asked: For the purpose of info,’™in®. . 
Court and jury whether one of the objec 
shown on the photograph was there a «  
time of the accident, or, in other words, 
whether the photograph correctly P 
sents the situation as it then existed! W 
mieht be a shed or it might be a tre .40
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might have very rntteh to do with the case 
and perhaps nothing,

Mr. Parker: If it is only in that point of 
view, I have no objection to the question.

The Court: I can not determine for what 
ulterior purpose the question is aslked. I 
conceive that, for the reason I have stated, 
the question is a proper one. j q

(Question read.)
A. It was there, but that bell wasn’t there.
Q. What bell? A, That alarm bell.

Mr. Parker: I object to his saying the 
bell was not there.

Mr. Gilson : I will consent to that going 
out.

Q. Was or was not this thing inside of the sign-
board which looks like an electric bell there or not 
there at the time of the accident (indicating) ? 20 
A. It was not there.

Mr. Parker : I object to that question 
and move that it be stricken out. It is not 
within the issue, whether there was a bell 
there or not.

The Court: For the reason already 
stated in respect to the last question, I will 
allow this question to be asked.

Defendant’s objection noted as ground 
for appeal. 30

Q. Was or was there not any electric bell at 
any place at that crossing at the time of the acci-
dent?

Mr. Parker: I object to that. It is not 
within the issue.

The Court: This raises a board question.
Mr. Gilson: I ask that for two purposes, 

if your Honor please: in the first place, to 
show generally the character of that cross- 40
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ing there, to inform the Court and jury as 
to whether there were any precautions at 
all taken to warn pedestrians or persons 
travelling on that highway, and, secondly, 
for the purpose of showing that the train in 
question was not operated with the due 
care required by law ; in other words, if a 

jQ train approaches a crossing without any
automatic signal on it, or any gates or flag-
man, then, of course, I contend that the 
engineer is under a duty to give a different 
kind of warning than he would be if there 
were gates or electric bell or flagman. It 
seems to me the question is admissible on 
either theory.

The Court : It seems to raise the ques-
tion whether the company was under any 

20 obligation to maintain at that point an
audible signal.

(After further argument.) Of course, I. 
would be glad'to look at your cases, but is 
not this the law! That the company is 
bound by law to do certain things by way of 
giving signals. That is the measure of its 
obligation, and when it has fulfilled its 
obligation in giving signals, the engineer 
may run at the highest speed, without the 

30 slightest imputation of negligence. It is
totally different from the case of a trolley 
car or a wagon. It is in order that railroad 
trains may keep up their schedules at head- 

: long speed that the legislature says they
must give particular signals. Now, i 1 1S 
admitted that there was no legal ©bligntu* 
to maintain this particular signal, I 
not see how any inference can be drawn 

40 by its absence as to the negligence o



45

Joel Dickinson—Direct

engineer, if he gave other signals required 
by law, which is another question.

(After further argument.) It being ad-
mitted that there was no legal obligation 
to maintain an audible signal at this point,
I sustain the objection.

Plaintiff’s objection noted as grounds 
for appeal.

Q. Now, I show you photograph Exhibit P-3, 
and ask you if that shows the situation at that- 
crossing as it was at the time of the accident, 
with respect to the foliage and shrubbery, and
so forth (shown to witness) ! A. It doesn’t look 
at all like it.

Q. Where is that any different! A. There is 
nothing growing here; it is all cleaned off here 
and back here, it is all (indicating)—

The Court: Tell us what you mean by “ here.” 20 
Q. What part of the photograph do you say

was grown up! A. On the end of the shed, back 
ot it.

Q. On the right-hand comer of this photo-
graph; is that where yon are pointing? A. That 
IS where I am pointing—the end of the shed 

By the Court: Q. What is the difference be- 
ween e picture and the situation as you saw it 

as it existed that day? A. Well, everything is 
ceare away, and when I was there everything 30 
was grown up with shrubbery and small trees.

, Gllson: Q- Now, I show you Exhibit 
,1V ’ ,afl you if that shows, the situation
(din ^  Was at the time of the accident
lsnown to witness)! A. No.

lsmthat different from the time of the
wav ,a ; A -  That haS been eleared the same
mL ather’ °nly taken from a different "ew. That is all I can see. 40
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Q. Now, I call your attention to this slope of 
the bank in the foreground of this picture, Ex-
hibit P-4, and ask you whether that was grown 
up with shrubbery or not (indicating) ? A. A 
back there was all grown up with shrubbery (in-
dicating). .. , i

Q. How high was that shrubbery that you speak
in oft A. I didn’t measure it.

Q No, but approximately? Was it 0116 trx> 
or three or four feet? A. Oh, I should say all 
the way from three to seven feet. . 1

Q. I show you Exhibit P-5, and ask you if that 
showed the condition of this freight shed at the
time of the accident? A. No.

Q. Where is it different? A. Because it is
cleared back there. . , Ti all

By the Court: Q. What is that! A. It is all
20 cleared away, the same as these °l|ler *’W°V .

By Mr. Gilson: Q. As far as the shrubbery 
concerned? A. As far as the shrubbery is con-

<T l  am asking you about the condition of the 
platform, this freight shed? A There is nothing 
on it now; there was a lot of atuff «n i t f  en 

Q. What do you mean by ‘ a lot of s ^
then” ? A. There was some milk cans * 
some barrels, and different things of that kind; I 

30 couldn’t just say what it was.
Q. W hen could you when y„u

ing as you approached it?
came over the top of the hill. ¿ own

Q. R eferring to this map, as J  tQ ab_
there was there anything toward e 
struct your view in that direction? A. 1
understand the map at all. v on the

Q. Well, here is the hotel ( in d ic a t o ^  ̂  
Af\ iJTuo„ a drip as vou come down this
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here is the little freight shed by the railroad track 
(indicating). Now, you were coming down this 
road going in a northerly direction, and here is the 
railroad track (indicating). Now, as you came 
down from the top of this hill, was there anything 
to the left, this way, to obstruct your view of the 
tracks? A. No. That was looking west?

Q. Yes? A. No. .0
Q. Where did this hill stop as you came toward 

the railroad, wheer did it become level? A. It 
never becomes level while you get to the track.

Q. Until you get to the track, you mean? A. 
Until you get to the track.

Q. Now, your business is situated right on the 
Pennsylvania Railroad at Harrison, is it not? A. 
Right close to the railroad.

Q. Do you notice trains going by there? A.
Yes, sir. 2Q

Q. About how many a day, would you say? A.
I don’t know; I couldn’t say. There is a great 
many.

Q. Have you driven an automobile ever since 
this accident? A. Yes.

Q. And can you testify as to about how fast 
this train was going at the time of the accident, 
from your knowledge of running an automobile 
and your observation of railroad trains ? A. The 
train that struck the car? 20

Q. Yes? A. Between forty-five and fifty miles.
The Court: Just answer this question yes or 

no.
Witness: Yes, sir.
Q. About how fast would you say it was going?

A. To the best of my judgment, between forty- 
five and fifty miles, not less.

Q. An hour? A. Yes, an hour.
Q- Was there any whistle blown at the time vou 40
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A. Well, I didn’t hear

A. I didn’t

10

20

approached the crossing? 
one.

Q. Was there any bell, sounded? 
hear one.

Q. Was there any warning of any kind of the 
approach of this train? A. None at all, that I 
know of.

Q. Well, if there had been, would you have 
known it? A. I certainly would.

Mr. Parker: I object to that. X move to
strike that out.

The Court: It seems to ask for an in-
ference. Strike it out.

Q. Before the accident, Mr. Dickinson, what 
was the color of your hair? A. Sort of a dark.

Q. And when did it turn white?
Mr. Parker: Do you allege this as dam-

ages ?
Mr. Gilson: No, just as to the character 

of the fright, and so forth.
Mr. Parker: I object to it as immaterial. 
The Court: I will allow it.
Defendant’s objection noted as grounds 

for appeal. '
The Court: You were asked when it turned 

white?
A. I should say within a month after.
Q. After the accident? A. After the accident. 
Q. What effect did the seeing of this tram as 

you passed the second post, as you call it, of this 
shed have on you? A. Didn’t have any.

Q. Well, were you perfectly cool and collected.
A. Just the same as I am now.

Q. It did not frighten you at all? A. Not a hi. 
Q. Well, why did you not stop the automobile 

immediately when you saw the train? A. e 
cause I knew I was in danger and I tried to get

40 away.

30
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Q. Did you put the brake on? A. I had it on 
Q. Well, how far would it take you to stop the 

automobile ? A. How far would it take me to stop 
it! ■

Q. Yes? A. Well, as soon as I saw the train I 
jumped out and left it.

Q.Well, how far would the automobile go after 
you attempted to stop it if everything worked all i n 
right? A. It must have gone three to four feet.

Q. Could you stop it in less than that, or is that 
about the distance it would take you to stop it? 
A W  tried to stop it, and then jumped and 
lett it. I don’t know what it did after that.

Q. Why did you not know what you did* A 
Because I was thinking about my wife and daugh- 
ter.

Q. Well, were you or were you not excited and 
frightened?

Objected to as leading.
Objection sustained.

Q. What was the condition of your mental 
equilibrium ?

Objected to as repetition.
The Court: He has answered the ques-

tion as to how he was affected as he passed 
the second post. This question relates to a 
later period, not very far removed in time 
to be sure.

Q- As you jumped out of the automobile what 
as your mental condition with respect— A. 
verythmg was on taking care of my wife. My

and 1 WaS takinS oare of h^ ,didn t think about anything else.

did tlf+T ’ thlS mjury to the knee y °u speak of, uia tllat tay you up at all?
The Court: Well, the witness has hardly

developed that. He said that his wife
jumped against his knee.

(Question withdrawn.) 40

30
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Q. When your wife dropped on your knee, as 
you expressed it, what effect did it have on you 
what did it do? A. I didn’t feel it very much 
then, but more next morning. The next morning 
I couldn’t walk.

Q. Why? A. Well, the pain was so had. It 
hurt me during the night, and next morning I

1 0  couldn’t walk.
The Court: Which knee was it?

Q. Which knee? A. The left knee.
Q. How long did you remain in Howells after

that? A. A  few days.
Q. Did you have a doctor while you were up 

there? A. Yes—I didn’t have a doctor, but my
wife did. '.J

Q. Then when you came back to Newark did
you have a doctor for your knee? A. Yes, sir.

2 0  Q. What doctor? A. I went to Dr. Seidler first 
and then I went to Dr. Hemsath.

Q. How many times did you go to Dr. Seidler?
A. Twice.

Q. What did he do, if anything, for you? A. 
Well, he didn’t know what to do.

By the Court: Q. The question is not what lie 
knew, but what he did. What did he do? A. 
Well, that is a pretty hard question to answer, 

on As my physician, my family doctor, I went o 
him all the time when I felt bad, and I told un 
about my knee, and then I didn’t go again; i 
went to Dr. Hemsath.

By Mr. Gilson: Q. Did Dr. Seidler prescribe 
anything? A. The doctor told me to rub it-Dr. 
Seidler told me the best thing, to rub it, and tm  
that and the other, and I »tried everything, bu |
didn’t do any good. T z , .. r„

Q.. Did he advise you to get an electric batte }
and use it on your knee?

Objected to as leading.
40 (Question withdrawn.)
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Q. Did he advise you to get anything to use on 
your knee, except just rubbing it? A. He thought 
electricity would do it a good deal of good, and he 
did apply electricity on it down at his office, and 
then I got a battery afterwards of my own.

Q. How much did that battery that you bought 
cost you? A. $25*

Q. How long did you use that? A. Well, used in 
it more or less all the time; it seemed to ease it a 
little.

Q. And then did you go to Dr. Hemsath? A. 
Yes, sir.

Q. How many times did you go to him about the 
knee? A. I didn’t keep any account; I have been 
going to him ever since.

Q. When was the last time you went to Dr. 
Hemsath about your knee? A. Two weeks.

Q. About how many times on an average would 20 
you say you have gone to Dr. Hemsath within the
last year? A. Twice a week, sometimes three 
times a week.

Q. And how many times within the last two 
years? A. Well, I say, ever since then.

Q. Ever since the accident? A. Ever since the 
accident.

Q. Now, just describe to the Court and jury 
what kind of pains you have in that knee. Are 
they dull pains or sharp pains? How long do you 30 
ave it and when does it hurt you? A. It hurts 

me all the time.
Q. How does it affect you? A. Well, some-

times I can’t bend it very well and sometimes I

J ’*' u,°WAd°,eS tt affect you in yoilr walking und. A. Well, I walk with a limp.
Q. Can you walk as far as you used to before 

the accident? A. No.
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Q. Can yon stay on your feet as long now as 
you could before the accident! A. Not nearly as 
long.

Q. Did you have any of these pains that you 
describe before the accident! A. Not that I know 
of, never.

Q. Well, you would know it if you had them!
1 0  A. Well, I never had i t

Q. Do you have any walking to do in your busi-
ness! A. Yes, quite a little.

Q. What fo r ! A. Well, going from one place
to the other to see what is going on.

Q. About how many men do you employ! A.
One hundred and fifty.

Q. Over what area, or territory, of the plant 
are they distributed, working! A. Oh, I should 
say nearly— over quarter of a mile.

2 0  Q- Do y °a have to walk around to see tliem and
talk to them during the day! A. As much as I
can. i

Q. And before the accident when you did mat
sort of work about how far would you have to 
walk during the day to oversee your men! A. 
Well, not quite as far as that.

Q. As what! A. As I do now.
Q. Well, what is that, how fa r! A. Oh, an

eighth of a mile.
30 Q. About an eighth of a mile all day ) 

walked; is that right! A. From one place to the
other.

Q. All together, I mean!
By the Court (interposing): Q. When you 

speak of a quarter of a mile, do you mean t a 
your men were spread over a quarter o a mi e- 
A. Well, there is a new building now, sir, furt er
away than there was then.

Q. That is what you mean; your work was
40 spread over quarter of a mile! A. Yes, sir.
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20

Q. And before the buildings were not so ex-
tensive? A. That is right.

Q- And it was about an eighth of a mile ? A  
Yes.

By Mr. Gilson: Q, Now I am speaking of be-
fore the accident, Mr. Dickinson. How much all 
together during the day would you walk before 
the accident in order to give your me nthe orders j q  
and watch them, as you have to do in your busi-
ness? A. Well, I couldn’t say because I never 
got tired.

Q. Well, about? A. Oh, I should say I would 
walk from eight to ten miles a day.

Q. Would that be every day? A. Every day.
Q. Now, since the accident how far do you have 

to walk to do that same kind of work? A. I walk 
what I can and I let the rest go and let somebody 
else do it.

Q. Well, about how much is that? A. I couldn’t 
tell you. Very little sometimes.

Q. Well, is it one mile all day, would you say?
A. Oh, more than that.

Q. Two miles? A. Two miles.
Q. And how do you get along in your business 

now, to take care of these men and keep track of 
them, since the accident? A. Well, I have other 
men to do it.

Q. What are the names of these other men? A.
One is named Shaw and the other Baker.

Q. Did you ever have them before the accident?
A- I had one part of the time.

Q. What for? A. Well, he did little things 
around for me, anything I asked him.

Q. Which one, Shaw or Baker? A. Shaw.
Q- And how much did you pay him? A. Now?
Q- Yes? A. Five dollars a day.
Q- ^ive dollars a day? A. Five dollars a day. 40

30
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Q. And what does he do now? A. Well, he is 
practically taking my place.

By the Court: Q. Who is this? A. Shaw.
By Mr. Gilson: Q. He has taken yonr place 

with respect to everything in that business? A. 
Under my instructions.

Q. How long has he been in that position? A.
1 0  How long have I  been at it?

Q. No, how long has he— Shaw? A. Well, I 
should say he has been at it now for nearly two 
years.

Q. What was the reason for letting him take 
your place that way? A. Because I couldn’t do it, 
that is all.

Q. Why could you not do it? A. I  was so lame. 
Q. And you would employ him every day in the 

year? A. Every day.
20 Q. Now, before he acted as sort of an assistant, 

or superintendent, or took your place, what did 
you pay him? A. I gave him a few dollars once
in a while.

Q. Well, about how much a week? A. Well, 
say, I  would give him about $5 a week, something
like that. ,

Q. That was after the accident and up to about
two years ago? A. That is right.

Q. Now, what kind of work does Baker do. A. 
30 He does the same kind of work, only in a diiferen 

department, hut not much of it.
Q. What do you pay him? A. From $o to $

a week. „
Q. Five to seven dollars a week? A. From

to seven dollars. . . i.p
Q. What kind of work does he do? A. Wei, 

goes and looks at the heat for me, and such things
as that. . T }ra

40 By the Court: Q. Looks at what? A. Looks
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the heat for me, down to the furnace, so that I 
don’t have to walk down there.

By Mr. Gilson: Q. Who did that work before 
the accident to your knee? A. I did that myself.

Q. Why have you employed him? A. Because 
I can t do it 5 I  can t walk down there ; I get too • 
tired.

Q. What makes you tired? A. Pains in my i q  
knee. I  4 ••

Q. And you did all of this work before the accv 
dent that both Shaw and Baker do now? A. Out-
side of these little errands that Shaw did for me, 
yes.

Q. Do you receive any more money benefit on 
account of employing Shaw and Baker than you 
did before? A. I don’t get as much.

Q. What is the present condition of your knee?
A. The present what? 2n

Q. Condition? A. Of what?
Q. Of your knee? A. It is very painful all the 

time, more so at times than others.
Q. Did you have any other doctor? A. OnJv 

those two. Oh, the doctor that put the X-rays on.
Q. Who was he? A. Dr. Baker.
Q. Who advised the X-ray? A. Who what?
Q. Who advised you to have Dr. Baker put the 

X-ray on? A. Dr. Hemsath.
Q. Can you tell us about how much you paid Dr. 30 

Seidler? A. No. He is my family doctor.
Q- No, I mean just for your knee? A. No, 

there was no separate bill at all.
Q. You can not tell ? A. There was no separate 

bill at all.
Q. What? A. No different bill; I got a regular 

family doctor bill.
Q. Can you tell us what you paid Dr. Hemsath 

tor services on account of your knee? A. I can 
Jt I look at the bills.

Q* Well, have you looked at them? A. No. 40
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By the Court: Q. You say Dr. Seidler - was 
your family physician! A. Dr. Seidler was my 
family physician, yes, at that time.

A t 1 o ’clock p. m., the Court takes a 
recess of one hour.

10

After recess.

JOEL DICKINSON, plaintiff, resumes the
stand in his own behalf:

Direct-examination (continued) by Mr. Gilson: 
Q. How many times had you crossed over this 

railroad before the day of the accident, Mr. Dick-
inson! A . I should say between four and five

20 times.
Q. After the accident did you examine the dif-

ferential of the automobile! A. Did I examine
it! , ,

Q. Yes, did you see it! A. Yes, I saw the who e
car.

Q. What was the condition of the differential? 
A. Well, I couldn’t exactly say what the condtion 
was, it was in such a poor condition.

Q. All smashed up !
3 Q Objected to as leading.

Objection sustained.
Q. What do you say! A. I don’t know wha 

was smashed on it, the car was in such poor condi-
tiOll. .  - p y l  T

Q. Did you notice the transmission! A. -Um
notice the condition of it!

Q. Y es! A. I say the whole thing was broken, 
I don’t know exactly the differential, hut the ca 

4 0  entirely.
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CROSS-EXAMINATION by Mr. Parker:
Q. Where were yon born, Mr. Dickinson? A  

In England.
Q. How long have you been in this country? A.

1880. „ '' ■*/ y r

^ Dm,wllat busmess were you first employed 
at? A. The same land of business I am in now 
contracting.

Q. You have always been working in the iron 
business? A. No, the steel business.

Q. And in that business is the hammering and

r d ? \ °N o tee1’ “ d so forth’ going °n a great
I „Hay  you ever been where that has been 
done? A. Yes, sir.

Q. How long? A. Well, all my life.
Q. That has an effect after a while on people’s 

hearing, has it not? A. The effect of what?
■ 0 f  hammering iron, making a great noise. 
When people are around it it has an effect on their 
hearing, does it not? A. It has, more or less.

Q. And, as a matter of fact, as you testified be-
fore, you are a little deaf? A. Well, more so to-
day, because I have got a cold.

Q. You had had this automobile for four or five 
months, you say, before—A. No, I didn’t have it
our or five months; between two and three 

months.
Q. What other automobiles did you have be-

fore that? A. Not any.
Q. You never owned an automobile? A. No.
Q. How did you get your experience of running 

an automobile? A. This man I bought it o f learned

Q. Then only two or three months before this 
acci ent occurred you had received instructions 
^running an automobile? A. Yes. : 4 0

10

20

30
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Q. And how long were you instructed? A. 
Well I  couldn’t exactly say. I  was taking les-
sons oer a month before I  bought this car.

Q. And you took these lessons and yonl were 
carrying on your business all the time? A. Differ-
ent days and afternoons.

Q. Then what time do you go to business.
It) Well, any time I  have a mind.

Q. And what time do you come away? A. the

Sa<T And what time usually does your mind sug-
gest to you going to busienss? A. Seven o clock

1 ( f  Andw hat time does your mind suggest to 
you to Come away? A. Well, it all depend Wh«

1 Then if you are busy you get off later? A.
20 I  stay while it is done. . «vitomo-

0  How many times were you out m an au 
hs* , , * \ fAi, fifteen or twentybile with an instructor? , gay. T

limes I should think. I  couldn t ]us y» times, i  fenuu u ,  ̂ ^nowl-
wouldn’t want to say; but, to the best or my
edge, fifteen or sixteen times. Dili von

Q. You would not want to l ^ a c c ^ - J ^  ^  
pay for this instruction? A. this man
worked for Mason. . ¿^at yWi

30 Q. And that was the on^y m  ^  j  Van
got in running an automobi . 
different cars before that. ft.

Q. Then how many times bad^7 - » ^  gs
structed on this car? A. W ^ ’ _ \  „/fifteen 

■ near as I  can remember, maybe a dozen
times. -j-A it,« tvioti run the

Q. Did you run the car or <1 d f t  He ran ;t first
ear and show you how to do all abont A
and showed me how to do it, J  his in-

Q. How many times' did you m  
40 structions? A. I couldn’t say.
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Q. You ran this car to Reeves’, did you? A 
Yes.

Q. That was what day? This accident happened 
on a Saturday. What day did you arrive at 
Reeves’s? A. What day did I arrive?

Q. At Reeves’s. A  .A few days before that; I 
don’t know just what day it was.

Q. Did you spend the previous Sunday there? j q  
A. I didn’t hear what you said.

Q. Had you spent the previous Sunday at 
Reeves’s? A. I suppose I had.

Q. Then you had been there a week? A. I 
must have been there nearly a week.

Q. Now, did you not come the Saturday before—
A. I think it was on Monday I went there.

Q. Then you ran up on Sunday? A. No, it was 
one week day; it was not Sunday, I know that.

Q. As a matter of fact, you had been there the 20 
Sunday before the accident occurred? A. That I 
don’t know, whether I was or not.

Q. Why, do you not go to church? A. Some 
times.

Q. Did you go to church from there? A. Some-
times—I didn’t go. to church there, no.

Q. And was that the first time you had ever 
been at Reeves’s or in the vicinity of Howells’ 
crossing? A. Across that crossing?

Q. When you went up there to Reeves’s, was 30 
that the first time you had ever been there? A. I 
don’t just remember whether I had been there 
before or not, but 1 had never been there with a 
car before.

Q. In going to Reeves’s did you go out by this 
road on which the accident happened, when you 
originally went there? A. Yes.

Q. And Middletown is the chief town in that 
vicinity about Reeves’s, is it not? A . I  believe so. 40
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Q. And people run in and back and forward from 
Middletown all the time? A. I don’t think I went 
before that Saturday, because I went there to rest 
and I was resting; I don’t think I went.

Q. But when you went up from there you crossed 
that crossing in the very same car in which yon  
crossed at the time the accident occurred, did you 

10 not? A. I crossed there thiee to four times.
Q. What do you mean by three or four times, 

that you had made three or four trips across it 
or__A. No, I think I went twice each way.

Q. So, then, you had really been there six or 
eight times—you had crossed it one way or the 
other ? A. No,‘ twice each way, I think, if I  remem-
ber right.

Q. X want to know what your memory is. Your 
testimony has been all along that you were there 

20 four or five times. A. Well, I say the same now. 
Q. And I asked you whether you crossed it 

three or four times all together or whether you 
went back and forward across it three or four 
times? A. I crossed it all together about three 
or four times, as near as I can tell. y.

Q. How many times 'had you been to Middle- 
town during the week you were at Beeves’s? ■
I don’t know whether I was there at all or no , 
I don’t think I was there at all.

Q. You do not think you were there? A. o.
Q. Then you have no recollection? A. No

I remember now. Maybe I  was and may e
wasn’t; I couldn’t say.

Q. Well, the fact is, as you testified befo , 7 
were perfectly familiar with the fact tha ^  
was no flagman at that crossing. • ’
wasn’t. . ... p-?.

Q. And you were familiar with the*
40 there were no gates there. A. I  didn t s

30
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Q. Well, you knew it? A. I  know it.
Q. You testified that when you were there there 

was no flagman kept there? A. I didn’t see 
one.

Q. I ask you whether you remember testifying 
last time you were examined? A. I did testify. 
I testify the same thing now ; there was no flag-
man there.

Q. Now, I want to know this. You knew at the 
time you crossed there that there was no flagman 
kept there? A. We asked the man at the station 
where the man was, and he said there was no man 
—the man in the ticket office.

Q. And so you knew perfectly well that there 
was no flagman there? A. By what he told us.

Q. And you had crossed there that morning, 
had you not? A. No.

Q. And you crossed there that afternoon? A. 
That afternoon.

Q. And how long were you in Middletown ? A. 
To the best of my recollection, we left there at 
3 o ’clock; we got back around five.

Q. What were you doing there? A. Minding 
my business, attending to business, buying oil, 
buying gasolene, stuff like that.

Q. Now, you had three people in your auto-
mobile, yourself, Mrs. Dickinson and your daugh-
ter, Mrs. Gardner? A. That is right.

Q. And Mrs. Gardner was sitting on the floor 
of the car, with her feet on the running board, as 
you call it? A. Yes.

Q. Now, was it not the fact that she first saw 
the locomotive? A. She saw it?

Mr. Parker: Will you read that question?
The Witness: I didn’t hear what you said.
Q. Was not the fact that she first saw the loco-

motive? A. I don’t know.

10

20

30

40
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Q. Was not your attention called to the loco-
motive by the fact that you saw her getting oat 
of the car? A. No.

Q. When you saw the locomotive how far was 
it from you ! A. A  little farther than the length 
of this room.

Mr. Parker : That is about 80 feet.
10 Witness: About half as long again as this 

room.
Q. And you had your automobile going with no 

power on it? A. Yes, there was no power on 
it.

Q. And it had come down the hill with no
power? A. That is right.

Q. And when you get about 20 feet from the 
first rail is it not more or less nearly level? A. 
Isn ’t it more or less what, double?

20 Q. The road, is it not level? A. There isn’t 
a level part about it that I know of.

Q. You testified that the crossing was level on 
the railroad track itself, did you not? A. The 
tracks are level, yes.

Q. How far from the tracks did this level ex-
tend? A. Across the track, and then there is 
another hill.

Q. But in the direction in which ypu were com-
ing, how near to the track did the hill commence

30 A> W hy, as soon as I saw the train, I should
say 7 or 8 feet away from the track.

Q. Then for 7 or 8 feet before you get to e 
first track it was level ? A. No, it isn t eve ,
it is a down-grade. ,

Q. When does the down-grade commene , 
far from the first track? A. Well, I could" t say, 
I have never measured i t ; but it is a on

Q. Can you not say whether it was 5 feet.
40 I f  I  didn’t know?
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Q. I ask you whether you knew. A. I don’t 
know.

Q. You can not say whether it was 5 feet or 6 
feet or 7 feet or 8 feet? A. There isn ’t a level 
piece about it.

Q. Then your witness, who testified in the tes-
timony that was read here that for 15 or 20 feet 
before you get to the track the road was practi- 10 
cally level, is mistaken, is he? A. I don’t know 
anything about that.

Q. But you just told us that there was a hill ex-
tending right down to the tracks, and now you 
say you do not know about it. A. I say, to the 
best of my knowledge, it is all—

Q. But you say you have no knowledge. A. 
Well, I have told you what I know about it.

Q. Then the fact is practically that you do not 
know anything about it? A. I know all about it. 20

Q. Then I ask you to tell us all about it. A. T 
know that it is a down-grade right to the track.
Now, what more do you want to know?

Q. Then you say that the down-grade extends 
practically till you get to the first track, do you?
A. To the best of my knowledge.

Q. How good is your knowledge? A. What I 
saw there.

Q. Well, then, will you say that this man that 
testified, whose testimony was read today—will 30 
yon sav whether he was right or not in saying that 
10 or 15 feet from the track the highway wa3 
level? A. I have nothing to do with anybody 
else’s testimony but my own.

Q* I think you have. A. No, I have not.
Q. You can not say whether that is true or 

false? A. Nothing to do with it at all.
Q- I ask you to answer my question? A. I 

have answered it. 40
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Q. No, you have not. You say you know all 
about the crossing. I ¡ask you to answer whether 
or not the testimony of Healy is right or wrong, 
that for 15 or 20 feet from the track the highway 
is level? A. You asked me if  that was level, and 
I said, to the best of my knowledge, it isn’t level.

Q. Then how much is your knowledge of it, 
10 merely going down there once or twice? A. I 

have gone down there three or four times.
Q. Three or four times? A. Yes, sir.
Q. Then you had gone across that crossing 

more than three or four times before the acci-
dent? A. Three or four times.

Q. In the same way that you were crossing 
when the accident occurred ? A. In the same way.

Q. Now, you were asked if  you had ever taken 
a train at Howells, and you said not. A. Io tne 

20 best of my 'knowledge, I hadn’t. It is four year* 
ago. I don’t remember everything four year»

gQ So you can remember so as to tell us about
all these things that occurred whenJ ^  a“ f  “ t 
happened, but you can not tell us whether 
vou had ever taken a train at Howells. • 
don’t remember whether I 'had or not.

Q. Did you ever get off a train at Howell». s 
I don’t know whether I  had or not. I «

30 certainly I would get off. • r3
Q. Then that is your recollection, fo y ^  

ago? A. I don’t remember whether it 
fore the accident or after the accident ft3

Q. What did you do when you . st
train? A. Well, n a t n r ^  grabbed my 
for the second, and I  jumped an B 
wife and got out of the way as much as
within a few feet, , . , c this case

40 Q. Ton were asked at the first trial ot
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in how short a distance you could stop your au-
tomobile, and you said you could stop your au-
tomobile in less than 1 or 2 feet. Isn ’t that 
right? A. At the speed I was going then 

Q. Yes. A. Yes.
Q. And that was a fact? A. That is a fact.
Q. You could have put on your brakes and stop-

ped right there? A. The brakes was on then. 10 
Q. When did you put the brake on? A. The 

brake was on all the time.
Q. Was there not an e mergency brake? A 

The foot brake.
Q. Was there not an emergency brake? A Yes.
Q. Why did you not put that on? A. Well, 

when I came down the worst part o f that hill. It 
is a very bad hill.

Q. You had the emergency brake on? A. For 20 
a little while, yes.
, Q. How far were you from the track when vou 
took the emergency brake off? A. That I 
couldn’t tell you.

Q. Can you not say whether it was a hundred 
teet? A. It wasn’t a hundred feet.

Q. Where was it when it becomes not quite so 
steep, how far from the track? A. Oh, I should 
say as far as from here to that rail (indicating), 
maybe a little more. 30

^ e  Court': Q. How far is that? A. 20 or *>0 feet.
By Mr. Parker: Q. Then at that point vou 

took off the emergency brake? A. Yes, to the 
best of my knowledge, that is when I took it off 

g. And what kind of a brake did you have on 
then? A. A foot brake.

Q. And that was not sufficient to stop the auto-
mobile, was it? A. I  wasn’t expecting to stop it. 40
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10

20

Q. It was expected to make it go slow! A. It 
was going slow, slower than a man could walk.

Q. Going slow by gravity? A. Slower than a 
man could walk.

Q. And all you had to do then was to put the 
emergency on and you would stop it instantly? 
A. No, you have got to release your brake, just, 
release it, and that is all there is to i t ; when you 
take up your foot the brake comes off.

Q. What brake are you speaking of? A. The
foot brake. j

Q. When you take your foot up that brake is
loosened, is it? A. That comes back, yes.

Q. And when you press it down it goes on? —
Y  0gt

Q. How soon could you have stopped your auto-
mobile at the speed you were going by pressing 
on that brake? A. I should say a few feet 

Q. What do you mean “ a few feet” ? A. Oil,
2 or 3 feet. . .

Q. The emergency brake would stop it i
stantly, would it not? A. Yes. ^

Q. And you went down on this track, and y 
say you were leaning forward ? A. I  was w 

Q. Leaning forward? A. Yes.
Q. How far were you leaning forward? A. On,

30 just a little, not much, just a little over e w ^  
Q. Then how far were you from the 

your front wheels—how far were your eyes.
Oh, I  should say 6 or 7 feet. f  , -r

Q. To the rear o f  your seat? A. I tee •
Q. Now, i f  you were leaning forward, 1  

was'the front o f your eyes from the rear y 
seat? A. I didn’t measure. ,  j  shouM

Q. Can you give ns any estimate. •
40 say 6 or 7 feet; I  should say about 6
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Q. It is only 7 feet to the rear of your seat?
A. 7 feet 1.

Q. 7 feet 1 inch? A. Yes.
Q. And if  you were leaning forward, how far 

forward did you lean from the rear o f your seat?
A. You couldn’t lean much more than 6 or ? 
inches; you couldn’t get over the wheel more 
than that. ^

Q. Then you were 6y2 feet from the front? A.
No, I was about 6 inches from the rear of the 
seat.

Q. How far is it from your back to the front of 
your eyes? A. You move your eyes more than 
you move your back.

Q. It is more than 6 inches, is it not? A. No.
Q. Then you do not think that, with all your 

leaning forward, you got more than about 6 feet 
6 inches from the front of your automobile? A. 20 
No.

By the Court: Q. From the front? A. I don’t 
think I gained more than 6 or 7 inches.

By Mr. Parker: Q. And yet it was 7 feet from 
the back ot your seat, on which you were sitting?
A. 7 feet 1 inch.

Q. Well, 1 inch? A. 1 inch. You are so par-
ticular.

Q. Yet by leaning forward you only got your 
eyes 6 inches nearer to the front of your automo- 30 
bile; is that right? A. To the best o f my knowl-
edge, yes.

Q. Is that the best of your knowledge? A.
That is the best.

Q. You have been concerned all your life with 
this iron work, have you not? A. All my life.

Q. You have constantly to measure things, do 
you not ? A. Measuring, yes.

Q. You know the difference between a foot and 
a yard, do you not? A. Yes. 40
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Q. Yet yon can not say that yon got any nearer 
than 6 feet 7 inches of the front of your automo-
bile by leaning forward on your seat? A. That is 
the best I know.

Q. That is your best judgment? A. Yes.
Q. After the accident you were looking after 

Mrs. Dickinson, were you not? A. I certainly

20

10 was.
Q. You took her to a hotel there? A. Yes.
0. And you went in there and attended to her?

A. I  did.
Q. And you were there all the time, were you 

not? A. Yes.
Q. And you did not go out again until you went 

out with her to go home? A. After I got her
quieted down I went out.

Q. Where did you go? A. To the car.
Q. You went and looked at the car? A. Yes.
Q. And what did you do then? A. Couldn’t do

anything.
Q. How long did you stand by the car ? A. Mot

many minutes. . , ly
Q. And then what did you do? A. I went back

to my wife again. , ,,
Q. What did you do then? A. I expected the

doctor every minute, and waited for him to come. 
Q. In the hotel? A ..In  the hotel.
Q. How long did you stay there? A. All the

time. iLr
Q. Well, I  want to know how long was tm

time? A. Oh, I should say about an hour.
Q. And then where did you go? A. We g 

carriage and put my wife in a carriage an 
her up to the place we were stopping.

By the Court: Q. Took her where? A. Up 
the farm where we were stopping.

40 Q. Reeves’s? A. Reeves’s.

30
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By Mr. Parker: Q. After that time did you go 
across that crossing? A. After that time?

Q. Yes. A. Yes, in a wagon.
Q. How many times? A. Oh, I don’t know 
Q. Once or twice or three times? A I don’t

freth!Thed°»U A^T*?“* T t  03118 on that, f A. I do, and I know there was TO
too, for I saw them. ’  1U

Q. You are perfectly confident of that? A I

£ £ i r . ~  1 P"* — - r ,
Q. You saw the man put some more there? A 

res, afterwards.
Q. At the time of the accident you saw milk 

cans there? A. Yes.
I  Q‘ Pid e''cr Ratify in both of the trials you 
o r ; ?  !e-« > P  Plere were ever any milk cans 20
on that thing? A. I told you I saw some there
boxeUS dnn P11. Wp3t 14 W3S’ milk cans or vegetable boxes, or what it was, I couldn’t say, but I did see 
the milk cans after.

iW i  ani-ASkmg y°U When you went Past thereibat day did you see any milk cans; that is, just 
Wore the accident? A. I told you I saw barrels 
or milk cans, or something of'that kind. When

cident a8ai"  th6re TOS “ ilk C3ns’ aft6r the ac-

J CV?r “ «“ tion having seen milk cans 
on that platfornrbefore the accident? A I don’t 
™ow just what I did tell you.

Q. Well, I will try to refresh your memory as
w«! i! ,  y°U i°ld me- Did .vou ever say that there 
as lettuce there before ? A. I thought there was

"  cabbage, or something like that, but I 
you I didn’t know what it was.

Q- At the first trial of this case, which was in 40

30
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May, 1910, yon were asked: “ I show yon Exr 
hibit P-5, showing that shed.”  Yon were shown 
that, P-5 (photograph shown to witness), and 
Mr Gilson asked you: “ I show you Exhibit P-5
showing the shed. Is that the condition m whica
it was at the time of the accident! ’ ’ And you an-
swered: “ No, there was more grass, trees, and 

10 one thing and anotjier, around here then. That 
was quite high, and it marred the view there, and 
there was something else on this place here (m i- 
cating).”  Did you answer like that! A. To the 
best of mv knowledge, there was baskets or bar-
rels o f  either lettuce or cabbage, or milk; that is

Q. You did not testify then— A. I  couldn t say 
exactly what it w as; that is what I said.
' Q. In d  what do you say now! A. I say the

20 same thing now. , ,
Q Did yo u  ever say there were basket»

A. Baskets or barrels, or whatever you have
mind to call them. tbat shed ! »  and

Q. Now, you were asked: On that 
von answered: “ On that shed, I_ d°“  t k n ^  
what it was, but there was something 
there.”  A. That is what I  said. vou

O Then the Court asked you. \ ,
>  us Z  idea what you m ean!”  and you said.

30 “ I couldn’t say whether it was boxes o b
Something obstructed the view A Well,
what it was I wouldn’t want to say f A.
isn’t that fair? cans, if

Q- T t h i d t C e " 0tAmT  saw the milk 
^ r a S n ^ b o u t  two ^

Q. You saw milk cans afte 
^ „ i-Tiint there were mil* cau»therefore you think t the things

at the time o f  the accident? A. i  saw 
W o r e  the accident, too.
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Q. Well, you were asked that, and you said you 
could not tell whether they were boxes or barrels.
A. That is true.

Q. Why could you not tell? A. Do you sup-
pose I was examining boxes and barrels and run-
ning a car and watching a trâ n?

Q. Did you answer the question this way: “ I 
couldn t say whether it was boxes or barrels’ ’ ? in 
A. I couldn’t.

Q. Now, you say there was a great deal of 
shrubbery growing around that place? A. Yes, 
there was a very great deal.

Q. And these photographs, taken in the winter 
by your own photographer after the accident, do 
not show the conditions of the things as to shrub-
bery? A. No.

Q. Did you examine as to shrubbery after the 
accident? A. No; I didn’t have to; I could see 20 
plenty of it without examining it.

Q. Then you are testifying, and your remem-
brance now is your remembrance of the shrub-
bery as you went past there on that day? A. 
Hadn’t I seen it before? Why should I examine 
it?

Q. You did not pay any attention to it, did you?
A. Oh, sure, but not to fall in love with it.

Q. You paid no attention to it, and yet you 
can say that all this shrubbery was growing up 30 
there at that time when you passed there? A. I 
know it was.

Q. Why do you know it ? Do you know it from 
your inner consciousness ? A. I know it was; I 
saw it before and after.

Q. You saw it before and after? A. Yes, sir.
Q. Did you not say there were small trees grow-

ing there? A. Didn’t I say what?
Q. Did you not say there were small trees 

growing? A. J did, yes, and there was, too. 40
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Q. I show you Exhibit P-4, which I think, is 
about 40 or 50 feet from the track (shown to wit-
ness). Now, will you tell us and explain to the 
jury and show the jury where was all this shrub-
bery? A. (Indicating on photograph). Can you 
see here, gentlemen? You see to the right, 
around here? Another thing, there was a hill 

0 here: it leads down here. Here is the stuff; 
the stuff was on here, and there is where I was 
when I first saw the train, right m line with that

P° S ’ Mr. Parker: The witness speaks of the 
shrubbery back between a telegraph pole 
shown in the picture and the east end of t *e
freight shed. . . .

Witness: All down here, all around here (m i

20 Q. All down there and extending up
stone shown there? A. There is where the trees
was, all down here.

Mr. Parker: And he says the tree» were 
growing on a bank that is shown on the 
pitcnre on the right-hand side.

Witness: Small trees. ,  lre
Q. And the freight you are speaking of, where

was it? A. As near as I can tell you, abo 

30 (indioatu^ '  p ker: He shows between the first
twfpiUars of the freight shed on the south-

west side. n „ j  prihrush
Q. Well, where is all this mass o

growing up there. A. , that it was
Q. Well, that is your remembrance, v ^  ^

all covered up with trees and thing
all growing in there, I r®me™ ®rtkere were trees 

Mr. Parker : He says the tendj
all arrowing up there, an , a40
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around here; here is the telegraph pole, right 
at the foot; another one here. This road only 
goes in ia little ways, and this is near to the best 
of my belief, where the milk was, right in between 
the two pillars, right in there.

Mr. Parker: He points to the freight 
shed, back between the first and second piL 
lars from the road.

Q. That is the highway? A. Yes.
Q. And there was a pile of freight at that point? 

A. Yes, some there.
Q. And that was the stuff that you mentioned 

as being on the platform? A. That is the stuff.
Q. When you had turned the automobile, it 

ran up the track, did it not ? A. When X turned 
it. I don’t think it ran very far after that.

Q. How far did it run? A. A few feet.
Q. Well, how did it run, if there was no power 

on it? A. Gravity.
Q. What? A. Well, I suppose it was a little 

downhill; T don’t know no other; and what was 
left on it after I let go of it.

Q. There was no power on, are you sure? A. 
When the car was coming there I saw the train,
I started around, and I left it.

Q. Had you the power on at all at that time? 
A. You couldn’t say whether there was or not. 
what is a foot brake. I couldn’t say—I may have 
had my foot on the accelerator at the time. As 
soon as I released the accelerator the car would 
stop.

Q. You can not tell us whether or not you had 
your foot at that time on a mechanical device that 
would put the power on? A. There is no doubt 
where I had it, because I always had it—

Q. Then you had power on? A. No doubt I 
had.

10

20

30

40
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Q. We do not want “ no doubt;”  we want to 
know the fact. A. Well, I  did.

Q. And when you took your foot off this power 
thing, the power went off, did it? A. The power 
has got to go off then.

Q. It has got to go off? A. Yes.
Q. Well, did it go off? A. It had to go off.
Q. I ia,sk you in this case did it go off ? A. Sure 

it went o f f ; there1 is nothing to stop it going 
off.

Q. Is it not a fact that the automobile, did not 
work right and went on when you expected it to 
stop? A. No, I didn’t expect it to stop; I 
turned it around to get out of it.

Q. You turned it around, not expecting it to 
stop? A. Trying to get out o f it.

Q. And did it not run up with the track? A.
I A  few feet.

Q. It ran 15 or 20 feet, did it not? A. Oh, no. 
Q. Well, how much? A. I don’t know.
Q. Well, 10 feet? A. 5 or 6 feet. I  don’t think

it went any 10 feet. * r
Q. And then you threw the power off. A. i

don’t throw it off ; it released itself.
Q. Then you released your foot, and it con- 

tinned on by gravity? A. When I released my
foot I jumped out of the car. .»

3 Q. Mrs. Gardner had then jumped, had s e n
A. Yes. . . .

Q. You would have had to jump right over
A. No, she was gone. '

Q. Well, she jumped before you attemp 
lump? A. Well, she wasn’t there.

Q. Well, then you went, and you wen pa» 
your wife? A. I jumped past her. _

Q. And you got 'o n  the ground? A. No,
o didn’t; I took her with me.
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Q. Which arm did you seize her by ? A  Well 
I grabbed her by the right a m  as I passed her;’
I took her with me.

Q. You grabbed her with your right hand? A. 
Well, I guess I grabbed her arm by my left arm 
I couldn’t siay which arm I got hold of.

Q. You jumped over her? A. I passed her.
Q. Well, you passed her, did you not? A  I IQ 

took her with me; I didn’t pass her.
Q. And you grabbed her with your left arm?
. I think 1 did ; to the best o f my knowledge I 

did.
Q. And then you got on the ground? A. Yes.
Q. You both came down together? A. Yes.
Q. You did not fall down? A. Yes, we both 

partly fell down.
Q. Bid you fall? A. We both partly fell down 

yes. * ’
Q. 1 want to know whether you did fall dowj 

A. Well, we partly went down. I don’t think I 
went down altogether, but she went in my arms, 
this way (illustrating), and she fell on my leg.

Q. She came down there, and you say she 
struck your left leg? A. Yes, she dropped on i*.

Q. You went around there, and you say the next 
morning you had some stiffness in your leg? A.
It was very sore, very sore; I couldn’t bend it.

Q. How long after that did you stop up there ? 30 
A. A few days.

Q. How many? A. Oh, I don’t know whether 
it was two or three or four.

Q- And then where did you go? A. Went 
liome.

Q. Did you go to work then? A. I don’t think 
I did for a few days.

Q. You were off on your vacation still ? A. No.
Q. How long a vacation did you usually take ?

A. I never take any. 40
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Q. Well, yon took a vacation on this occasion, 
did yon not? A. Just a few days.

Q* So that the fact is that yon do take some va-
cation? A. Well, not only for a day or two at a 
time, say from Friday night—

Q. Yon take a week off, if yon want to? A.
Not a week, no.

10 Q. Yon take two or three days off, if you want 
to ? A. Two or three days.

Q. And you wanted to take them then? A. 
Well, I stayed there longer than I would have
stayed if it wasn’t for that.

Q. Well, you stayed there for Mrs. Dickinson, 
did you not? A. Well, somewhat for that.

Q. Chiefly for her sake? A. Not strictly for
her sake. ,

Q. Have you been away from work any days
20 since the accident? A. Whenever I feel as it 

I couldn’t go along I have to stay home.
Q Well, how often have you had to stay hom 

from work? A. I couldn’t tell exactly; a good

tell ns one day yon have been 
away from work? A. I can’t tell yon how many
times I feel bad. ¡uppn

Q. You only know, you say, yon hav
some days away from work? A. Some ay , .   ̂

30 Q. You get paid, all the same, whether you
or not, do yon? A. No. rn^Wnson?

Q. Well, what is your business, Mr. D
A. I am a contractor. contractor?

Q. What is the business of a “  gtee! 
What do you do? A. Make all kinds o 
forgings, gun forgings, shells, projec • ^

Q. Do you contract to make the . ^
Q. Do you contract personally.

40 mVRC'lf.
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Q. Whom do you contract with? A. The com- 
pany.

Q. What company? A. The Crucible Steel 
Company.

Q. You contract to make certain things for 
them? A. The contracts are made with them, 
yes.

Q. And you use their works? A. Do day 
work?

Q. No, do you use the manufactory and estab-
lishment of the Crucible Steel Works to do your 
work in? A. Yes, that is what I do.

Q. How many men did you employ at your work 
at the time of the accident? A. Well, I should 
say about one hundred and twenty-five, something 
like that.

Q. And how far—A. Sometimes more and 
sometimes less; I don’t know.

Q. You say you employ one hundred and fiftj 
or more now? A. Yes.

Q. You are doing a great deal more work for 
them now than you were then, are you not? A. 
Yes.

Q. And that requires you to go a good many 
more—oversee more people? A. Yes.

Q. And you have to use a bigger works? A. 
Yes.

y. And before the works were all done in 
buildings an eighth of a mile apart? A. Yes.

Q. And now they are done in a quarter of a 
mile apart? A. Yes.

Q. Now, you had overseers for each one of these 
departments, did you not? Yes.

Q- And those overseers were the same as they 
are now? A. No.

Q. What differences does it make? A. T  ̂
more, one more steady and one part of the time.

10

20

30

40
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10

20

30

Q. And yon have those two to do yonr work for 
you! A. They work under my instructions.

Q. You do not have to give them the same at-
tention you used to do, do you! A. Yes, the same 
as I always did, but I don’t go around so many
times as I did.

Q. Well, if you really had to go around, Mr. 
Dickinson—A. I should have to quit.

Q. W hy so! A. Because I couldn’t do it.
Q. Why, could you not be wheeled around! A.

Well, you can have the job.
Q Thank you. There are lots o f colored men

and others who would do the worit for $10 a week, 
are there not? A. No, I  wouldn’t he wheele.

SIQ. It would be a matter of humiliation? A. 
Yes, I  would quit first.

Q. You think it is better to pay somebody $5

q ' a i k I get it out o f  the Brie Railroad. A. 
No I get it out o f my own earnings.

Q. Now, you were offered $23 for this auto, ami 
never paid any attention to it, did you.
What? , . . (i,;,

q . You were offered $23 for the remains of this
auto! A. F or the car! ■ , ...

Q. Yes. A. Why, certainly, I wouldn t a •
T wouldn’t take it, no. nTf*,

Q. W hy! A. Because I think it wa
more, more for  scrap. . them

Q. Then you think it was worth more than
£23! A. Yes, sir. , , __t

q . How much m ore! A. I don t
haven’t seen it in the last three year«! ^

Q. $50! A., I  don’t know how much

worth- - -  1 recover
40 Q. Then you do not claim

whole
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of the automobile, do yon? A. I don’t know any-
thing about it.

Q. Well, I want to know. A. It is to be seen 
whether I do or not.

Q. You say it cost $825 ? A. Yes, sir.
Q. What deductions ought to be made from the 

value of the automobile for salvage? A. It was 
worth nothing but for scrap then. j q

Q. Well, there was $50 worth of scrap? A. I 
don’t know whether it was or not.

Q. Well, there was $23 that you were offered?
A. I don’t know whether I had that offer.

Q. Did you not testify last time that you were 
offered $23 for it? A. I remember what you 
mean, if you will allow me to tell you.

Q. Yes. A. There was a man came to the 
house, but I took no notice of him, because my 
wife was sick. That is what I told you before. 20 

Q. He came to your house up there in Middle- 
town? A. Yes.

Q. Took all the trouble going out to Reeves’s, 
two and a half miles? A. I didn’t think anything 
of it at all; I didn’t give it any consideration.

Q. He offered you $23 and you did not pay any 
attention to it? A. I was thinking at the time 
of my wife.

Q. What is this differential? A. The rear 
running gear, where one wheel runs into the 30 
other.

Q. What was the matter with it? A. I don’t 
know. It was all broken; that is all I know.

Q. When did you last see this automobile? A.
The last time I was up there.

Q. When was that. A. Three or four years 
ago.

Q. After the accident? A. The same year 
after the accident; yes. 40
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Q. Well, you went out of the house and looked 
at it, and then did you see it again during your 
visit that you made up at Reeves’s? A. Not just 
immediately; I should say it was half an houi 
after I went out.

Q. Well, it is true that you saw it, whether it 
was half an hour or half a day? A. To the best 

10 of my knowledge, it was half an hour.
Q. Then you went in and took care of your win I

A. Yes, sir.
Q. And then you went out in about half an 

hour and looked at it? A. About that.
Q. About what time did the wagon come? A

X guess it was about an hour.
Q. An hour after when? A. After the acci-

dent. ,
Q. Then the wagon came about 6 o clock. a .

20 To the best of my knowledge, it was about an
honr. ?

Q. Have you had any automobiles since tnen.
A. Yes, sir; I  have one now.

Q How long after the accident did you get an- 
other one? A. I couldn’t tell you; maybe six 

acs no nr as T can sav. I

J __1____ T  i f

well touring car.
Q. You got a touring car

sir.
Q. The one before was a runabout? A. Yes,

40 sir.
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Q. Did you get this new or second-hand'?
Jlrand new.

Q. These people that you speak of, that you 
are paying out money to, are also employed as

I T  i r ible Steel
Q. And what is their business? A. One is an 

inspector.
 ̂ Q. Of the Crucible Steel Company? A. Yes,

Q. What is he inspecting, work you are doing 
your contract work, or not? A. I f  the work isn ’t 
done right I  don’t get anything for it.

tj. And you are paying him $5 a day? A Yes 
one of them. ’

th a H ^ V n 6 nr,Udble Steel ComP“ y W  n ‘  ̂ ^0n  ̂ know whether they do or not.
Here is a man that is inspecting your work 20

and reporting to the Crucible Steel Company, that
you are giving $5 a day to ? A. Well, there are
several of them five or six of them.

Q. There are several o f them? A. Yes, sir.
Q. He is one o f them? A. Yes, sir.
Q. Which one is that? A. Shaw.
Q. What does the other man do? A. He does 

the charging up.
_ Q. Charging up for whom? A. The Crucible 
kteel Company.

Q. What is he charging up ? A. Charging up 
the stuff we have worked. '

Q. Charging up what you use every day? A. 
e works every day for the company.
Q. And you give him money too ? A. Yes, for 

doing little errands for me, little things, when 
1 want—

Q. Do I understand you to say that you pay 
“ law ^  evei7  da7? A . Every day, yes. 40
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Q. Sundays included! A. Every day when we 
work.

Q. How often do you work! A. Well, we work 
four and five days a week, sometimes every day.

Q. Where is Shaw, in what factory is he! A. 
He is the inspector.

Q. Does he go in each one of the factories! 
10 A. It is all one.

Q. Where is your department! A. In the forg-
ing department.

Q. And he inspects the forging department, 
does he! A. Yes, and other work, too.

Q. What other departments are you in! A. 
Well there is the mills and storehouse; that is 
about the extent where he has to go.

Q. What does he inspect! A. Well, he in-
spects everything that is done.

20 Q. Where does he work for you! A. Him and
two or three more men.

Q. You have got two or three more men work-
ing there. Are they also employees of the com-
pany! A. I  haven’t got anything to do with

30

that. # . ,T
Q. Are these other men paid by you! A. JNo. 
Q. Are they paid by the Crucible Steel Com-

pany! A. They are paid by the Crucible Steel
Company.

Q. So that you do not pay those men any-
thing! A. Which men. .

Q. The other men there that— A. Noth g 
to do with them; they don’t do nothing f° r me.

Q. Do they inspect your work! A. This ma 
does mv work and I pay him for it.

RE-DIRECT-EXAM INATION by Mr. Gilson: 
Q. Mr. Dickinson,' what is Mr. Illingwort m 

40 that Crucible Steel Company, is he an officer. * •
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1 don’t see why a question like that should come 
up here.

Q. 'Well does he know that yon pay either Shaw 
or Baker? A  I don’t know anything about it.
I do this as a favor to the boy, because he helps 
me out. It is a little on the side of his wages 
trom the company.

Q. These other men that inspect your work 10 
do you pay them anything? A. No, I  don’t pay 
anybody but this one.

Q. When did they enlarge this plant? A. It
was built—just began here a little over a week 
ago.

Q. When was it that you took on more busi-
ness more contracts? A. Why, any time I want 
to take it; now if  I want to .take it; but I don't 
know how to take it.

Q. You answered in answer to Mr. Parker’s 20 
question that you were doing more business now 
in the way of contracts than yon were doing at 
the time of the accident? A. They are putting 
this thing through starting up.. I  don’t know 
whether they will continue or not.

' dW y° U commene® to take on these
additional contracts? A. Two or three weeks ago,

y. Where did you leave this automobile after 
it was hit by the train ? A. At this here hotel

know ‘ere ^  [t n°Wf A * Up there’ for a11 1 30

A \ lt1there tlle last time y °u went there?
Th.i i ^  laTSt time; 1 didn>t g0 there at all. ine last time I saw it it was there.

Q. Now you said you took off the emergency
brake when you got 20 or 30 feet from the track?

‘ 10 best of my knowledge, yes
Q. When you did that did the automobile go

fester or Slower? A. Not any faster, because
had control o f it with the foot brake. 40
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Q. Did it go slower1? A. No. I  did that so 
that when I got to the track I could go ahead.

Q. How far in distance had you driven tills 
automobile during the time yon had it that two 
or three months, about how many miles? A. 
How many miles had I driven it?

Q. About, yes. A. Oh it must be 1,500 or 2,000
10 miles, I guess.

Q. And the other members of your family— 
A. 2,500 miles; that is what I had driven it just 
before the accident.

Q. The other members of your family, Mrs. 
Dickinson and Mrs. Gardner, they are not hard 
of hearing, are they? A. Oh, no.

RE-CROSS-EXAMINa TION by Mr. Parker: 
Q. You say you took off the brake just before 

20 you got to the track so that when you got to the 
track you could go ahead, did you? A. If I 
need to go ahead, yes.

Q. Then you were expecting—you were com-
ing down— A. I  was naturally expecting to go

30

ahead. .
Q. You were coming down very slowly to this

place, and you expected as soon as you got on the 
crossing to go on and increase your speed. A. 
To go down the other way, yes.

By Juror No. 12: Q. Mr. Dickinson, isn’t it a 
fact that you are the head man in the Crucib e 
Steel Company outside of the officers? A. o,
s ir ; I  am a contractor.

Q. Is it not a fact that that new plant has bee
running seven or eight months? A. No.

Q. The new plant towards the river there • 
No, this plant is down here by the Passaic ive • 

Q. I know, it is built over here, though.
40
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It has been built nearly two years. It hasn't 
been started -in fact, we are not runinng yet.

Further DIRECT-EXAM INATION by Mr 
Gilson: J

Q. They have been experimenting with the 
new machinery; is that it? A. Yes, sir.

Q. How long have they been doing that? A. i q  
Two or three weeks, on and off, and something 
would happen, and we would have to stop, and 
then something else would happen, and we would 
have to stop again.

Q. So that it is not running right at the pres-
ent time? A. No, sir; it isn ’t running right ar 
the present time.

Further CROSS-EXAMINATION by Mr Par
ker: I ‘ 20

Q. How much is this man Shaw getting from 
the Crucible Steel Company? A. I don’t know.

Q. A hundred dollars? A. I don’t know any-
thing about it. I  give this on the side, Governor, 
just for helping me.

Q. Yon give him, you say, a hundred dollars a 
month on the side? A. I don’t know what it is;
I never asked him.

By Juror No. 10: Q. Would you have had an 
opportunity hy putting on full power to get 30 
across that track, to avert that accident? A. No, 
mr; I couldn’t have got across any of them.

Q* You could not? A. No, sir.
By the Court: Q. I  understood you to say, Mr. 

fickinson, that when you sprang from the auto 
>ou struck the ground, or reached the ground 
about the midle of the east-bound track? A. As 
near as I can remember, that is where we stopped, 

y. And you got out on the— A. Left-hand
40
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Q. And how at that moment was the car point- 
mg—your car, the automobile! A. Towards the 
west.

Q. Pointing towards the west! A. Yes, sir.
Q. And was it standing on the east-bouna 

{track! A. It was standing on the east-bound 
track, as near as I can tell, crossing, astraddle 

10 of the further rail.
Q. Did you see the train strike the automobile! 

A. When I jumped hack, as near as I can say, I 
was 6 or 7 feet from the car when the train struck 
the car; I was in this position, with my wife on 
my knee (illustrating). It was all done so quick, 
I couldn’t say just what happened.

Q. Looking hack at it now, do you say that 
you saw the train strike the auto!^ A. Well, 
when I jumped, I twisted this way (indicating) 

20 an(j  j umped, and as quick as I  did, the train
struck the car.

Q. Did you hear it or see it ! A. I saw it 
strike the car.

Q. Well, what part o f the car! A. The off
hind wheel. ^

Q. What part o f the engine hit the off kind
wheel! A. The cylinder, I  think, or the cow-
catcher ; I think it was the cylinder. ^

30 Q. The right-hand side o. the engine! A. ine 
right-hand side of the engine and the left hind
wheel. .

Q. Where was the automobile when you 
saw it after the accident! A. They took it o 
the track and rolled it over into the ditch, away
up the track. . r

Q. How far up the track! A. Oh, 150 fee ,

should say. . ,, * ■ x Tlie
Q. Which ditch, the north or south. A.

40 west.
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Q. I suppose there is a ditch on each side o f 
the track. In fact, I do not know what you mean 
,hy “ ditch”  exactly? A. Yes, sir; they rolled 
it away down the embankment, into the ditch.

Q. On which side? A. On the south side, I, 
think. I was going north; they were going west. 
Yes, it was the south side.

Q. You say you partly fell. Did you strike 10 
your knee on the ground? A. No, sir; I did not 
not to my knowledge.

Q. Can you tell us what it was that hurt your 
knee? A. i  fell backwards and took my wife with 
me, and my wife dropped on my knee.

Q. lou  think it was her weight? A. 160 
pounds.

Q. You think it was her weight coming down 
on your knee that hurt you? A. Yes, it was. She 
was sitting in a chair— 20

Q- No. Your opinion is that it was your w ife ’s 
weight coming down on your knee that hurt your 
nee. A. To the best o f my knowledge and he- 

lief, it was; yes, sir.

F * BAKER, sworn in behalf of
plaintiff:

Direct-examination by Mr. Gilson :
Q. Doctor, you are a practicing physician and 

surgeon? A. I am.
Q. When and where were you graduated ? A  

Columbia College, 1902.
_Q. Where is your office at present? A. 47 
Walnut Street, Newark, New Jersey.

Q. Are you connected with any institutions 
aere m Newark? A. Yes, sir.

30

40
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Q. Which ones! A. City Hospital, St. Barna-
bas, St. Janies, Presbyterian and the Eye and 
Ear Infirmary.

Q. And in yonr private practice, as well as 
in these institutions, do you have occasion to 
make X-ray photographs! A. Yes, sir.

Q. Just explain to the jury what those photo- 
10 graphs are. A. X-ray photographs are pictures 

made by shining the X-ray on the human frame, 
or body, making shadows as they do on photo-
graphic plates, which are laid under the leg, or 
the bone, or whatever is photographed, and then 
developed the same way as an ordinary picture; 
prints can be made from them in the same way.

Q. W'hat is the advantage or purpose of mak-
ing that kind of photographs! A. You can see 
very clearly the condition of the bones, whether

2.0 they might be broken or diseased.
Q Suppose you can not feel a broken bone on 

an examination of that kind, would that be ascer-
tained by one of these X-ray photographs!
Yes sir.

q ’ Did you-make an examination of Mr. Joel 
Dickinson on or about November 30, 1911? A. 

' On November 20, 1911,1 examined him.
Q. Just tell us what that examination was ana 

what you found. A. I made two pictures of Ms 
30 knee joint. They showed that a small, oval piece 

of bone had been torn from the upper end of tne 
lower bone entering the joint, or the shin one, 
as it enters the knee joint, and that piece of bone 
had been displaced backward and behind t 
bone-that little piece had been detached and 
was displaced behind the big bone, lying
within the joint. y

By the Court: Behind the shin bone,
40 The name of the bone is the tibia.
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By Mr. Gilson: I show you a plate and ask 
} ou if you recognize that (shown to witness) I 
A. Yes. That is a lateral view.

Q. Is that one that you took? A. Yes, sir
Q. At the time you speak of? A. I took two

plates. This is the side view; the other is the 
tront view.

Mr. Gilson: I offer this plate in evi- I 
dence.

The Court: Do you wish to cross-ex-
amine on tke offer?

Mr. Parker: No, sir.
Marked Exhibit P-9.

Q. Now I show you a print, and ask you if you 
recognize that (shown to witness)? A. I didn’t 
make this print, but I recognize it as a print 
made from that plate.

Mr. Gilson: I offer this in evidence 2( 
Marked Exhibit P-10.

Q. I show you another plate (shown to wit-
ness), and ask you if you recognize that? A. 
j- es, sir.

l»^*iS*that the 0ther picture of the plaintiff’s 
! « w 0USPeak0f? A' sir; that is the

Mr. Gilson: I offer this in evidence.
Marked Exhibit P-11.

w i t n e s s y ° u another photograph (shown to 30
frem i t ’ i .  ? ?  you whether that taken from the last plate ? A. Yes, sir.

Mr. Gilson: I oner that in evidence. 
Marked Exhibit P-12.

_Q . Now, referring, Doctor, to Exhibit P-10 
™l you point out to us the chip of bone that

40
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Q. You mean this little, round, black spot, 
about the size of a pea? A . Y es, sir. I  hadn’t 
seen this plate to refresh my memory, and that 
little, oval piece of bone lies higher than I 
thought it did, in my memory. It  lies behind the 
other bone, at the knee joint.

Q. Now, referring to Exhibit P-12, will you 
10 show us where that little piece of bone came 

from ? A . (Indicating.) There is a point on the 
top of this Done, and next to it there should be 
another point, and that point is missing. That 
is where it came from.

Q. Doctor, this little piece of bone that you re-
fer to, is that inside or outside of the capsule 
of the knee? A . That is inside.

Mr. Parker: W hat is that, the capsule

of the knee?
20 Q. That is the ligaments of the knee, is it not?

A . Yes, sir. .
Q. Do you know what a sesamoid bone is, Doc-

tor? A . Y es, sir.
Q. W hat is that? A . It is a small piece oi

bone that develops in a tendon.
Q. Is there any question about whether this

is a sesamoid bone or not? A . No, sir.
Q. W h y  not? A . It is not. There are no sesa-

moid bones within the knee joint ever.
30 Q. And this is within the knee joint? A . is

is, yes, sir.
Q. Now, Doctor, assuming that a man, n > 

odd years of age, jumped out of an automo i e 
and dragged a woman with him weighing arou 
160 pounds, and that woman fell on his leg, ana 
shortly afterwards, the next morning, he e 
pains in his knee, and sometime afterwar _  

40  X -ray  photograph was taken, showing this p
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of bone about as large as a pea in this position 
shown in this photograph, what, in your opinion 
caused that displacement of the bone! A . I  think 
the injury received at the time that he jumped
out of the machine did it.

Q. Such an injury woulcl cause this condition?
A. Yes, sir.

Q. Now, is that condition likely to be painful» in  
A. Aery. 1U

Q. And what effect would it be likely to have 
on a m an’s capacity to stand on his feet and walk?
A. Why, that piece of bone is continually caus-
ing an inflammation o f the lining o f the joint 
and in the course o f  years it will greatly reduce 
the movement in that joint, making a chronically 
inflamed ‘joint.

Q. Is there anything in either of these prints, 
x ibits P-10 or P-12, that would show any in- 20  

flammation ? A . The prints are not perfect 
enough. I  think in one of the plates it will be 
seen. (Counsel hands plates to witness.) The 
side view shows some spots which indicate 
c romc thickening of the jo in t; under the knee 
cap there are some spots which indicate a chronic 
thickening of the joint (indicating).

Q. What, in your opinion, caused that, assum-
ing the same facts as contained in my other 
hypothetical question? A . I  assume that that ^0  
oose piece of bone in there has produced it.

Q. Is there any cure for that condition? A  
les, sir.

bone 1S lt? To rem°ve the piece of

Q- Is that a painful operation? A . The per-
son would have to take ether; he couldn’t stand 
the pam without.

Q- And^about bow long would it lay a man up? 40
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A . You mean how long would the operation lay 
a man up ?

Q. Yes. A . W h y, it would be, I  should say, 
a month or six weeks before he could walk 
around safely.

Q. Is there any other cures for it? A . There 
is no other cure for it.

10 Q. W ould a sesamoid bone look like this 
shadow shown in this Exhibit P-10, that you 
spoke of? A . It would look somewhat like that. 
* Q. W h at is it, then, that makes you think that 
this is not a sesamoid bone? A . Because there 
are no tendons just at that point for it to grow 
in, in the first place; there is no reason for its 
being there, in the second place.

Q. Is that an unusual condition, to have a sesa-
moid bone? A . W ithin the knee joint?

20  Q. Yes? A . There never'was one there.
Q. W hat was your bill, Doctor, for services in 

this case, taking the pictures, and so forth? A. 
I  think it was $10. '

C R O S S -E X A M IN A T IO N  by Mr. Parker:
Q. There is no perspective in these X -ray pic-

tures, is there? A . No, sir.
Q. So that is a shadow that might be an inch 

nearer you or further.from  you— that little peai 
^  A . Yes, sir.

Q. You could not tell exactly where it was? A. 
I could tell by the other—

Q. Just answer m y question, Doctor. You are 
on your own ground. You can not from these 
pictures tell where it was? A . Yes, sir; I  can.

Q. How? A . B y  taking a picture in two direc-
tions.

Q. Oh, you have another picture? A . Yes, sir.
Q. You have another picture? A . W e have an- 

40 other picture here.
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Q. Have you produced and shown any pictures 
but what we have had here ? ’ P lui^b

Mr. Gilson.- There arp -¡nof
W itness: Yes. J ° ’ are there not?

Mr. G ilson: You have them both right
there, Mr. Parker. T '\  '

Q. m e r e  is the littie pea there? A  I  don’t 
see it in this print. 1 aon 1

NoQ- In Exhibit P -1 2 -you can not see it? A .

Q. So that in neither o f  these pvhihif, 4. 
have been put before the jury h e r e -fr o m  neither 
of these or combining them can you tell exactlv 
where that pea is? A . Yes, sir. exactly

fi ^  W ^ether it ls 1 inch nearer to you or 1 inch 
further from you? A . No, sir. ^ m  '

Q. Now, it is quite a usual thing for Dennis 
to take ether, is it not? A . Yes, sir P ^

«• I f  a person has a bad felon and you want to 
wee it, you give him ether, do you not? A . Y e S,

tion there t  n T  “  t " * * *  and robust ««ndi- i there is no danger? A . No, sir

‘4  s s i  w a r  :hffe ; £ e° i f  i “ ;

which would confine him foi a month 30»  thAhospitalj A. x tM” So —  weeks 

^  appendicitis^
longer than fhr. j * ® ^ £?reat deal

G w  n \ , h ordmary appendicitis.
Pendicitis ’ are tbere for a month for ap 

O N ’ 6 th6y D0t? A ' Sometimes. P
away i n ' T  \ SymPtom of » » m  breaking

"  “  fte  J° m t’ a fl° at“ g  Piece there, that a 40

40

20
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person is taken with very severe pains and made 
absolutely lame at times? A . Yes, sir.

Q. And assuming that a man stepped off an 
automobile and brought his wife down on top of 
him, weighing 165 pounds, and broke a piece off 
as big as a pea in the knee joint, would he not 
immediately have great pain and suffering! A.

10 I  should think so.
Q. Now, you see some evidence of inflammation 

of the joint in these pictures! A . In the plates 
— in one plate.

Q. W hich one is it? A . The side view (indi-
cating). This is the side view. It lies right 
here underneath the knee cap; that is the knee 
cap shadow, and it lies under here.

Q. W hat do you see there (indicating) ? A. 
In the plate, I  said.

20  Q. W h at do you see in the plate? A . I  see 
some little irregular shaped shadows. (Counsel 
hands plate to witness.) Do you see that little 
shadow down underneath the knee cap (indicat- 

ing) ?
Q. You think you can see a shadow there? 

W hat does it show? A . It indicates that there 
has been an inflammation of the lining of the 
knee joint which has persisted for some time.

30 Q. W ell, an inflammation of the lining of the 
knee joint that has persisted for some time ana 
that is connected with or caused by rheumatism 
would show the same thing, would it not? A. N* ? 
s ir ; there is no indication o f rheumatism in t e 

pictures.
Q. Is not that a chalky deposit that you say 

was there? A. I didn't say anything about
chalky deposit. ,

Q. I  thought you said something about a ae-

40  posit there? A . No, sir.
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Q. Did you not say a deposit was m ere? a

I said there was a thickening of the lining ot' 
the knee joint. 1 &

Q. And what kind of stuff is that thickening*
A. it  is fibrous. &

(¿ T h e n  how would it showHn your X -rays f
A -B ecau se it is denser than the surrounding 
substances.

•+u * A th^Ugilt m ° rder to show 011 the X-rays 
it had to have some mineral substance in it» A 
No, sir. '

Q. You think not? A . I  am sure of it.
Q. W hy is it that bones show in the X -rays?
. Because they are very dense and they are 

partially opaque to the X-rays.
( ¿ T h e y  have got calcium, or lime, in them?

A. Yes, sir.

Whf *  “ akeS “  show> and anything 20  
J e ^  had^alcium , or lime, in it would7 show?

I Qh f “d *hese ^ p o s its  of rheumatism are oi 
a chalky character, are they not? A . Yes sir

(¿ Is not the knee cap itself a sesamoid’ bone*
• it is classified that way.
Q. Now, what is your business, Doctor, chiefly?

A. A-ray, surgery.

tA  Y ° U •inst make X ' ray Phot° g raphs; is that 
, ;  harness you do? A . X -ray  and surgery.

y  0 you operate and treat people for— A.
*es, sir.

Q- What hospitals are you connected with? A

l0/ Plta1’ S t  ,!arn a 'sbas> s t - James, Eye and 
Ear Infirmary, Presbyterian Hospital.

Bo you make their X -rays for them? A  
Yes> sir; I  do.

ofQthJhennyr r bnsiness is rather the making 
A Th ? Photographs thaa their interpretation?

• that and surgery, as I  said before. 40

30
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RE-DIRECT-EXAMINATION by Mr. Gil-
son :

Q. Doctor, you say it is not unusual to give 
ether to a patient. How about a patient who 
has a bad heart? A . You are very careful not 
to give it unless you think the case absolutely 
demands it, if  the heart is Dad.

10 Q. Only in emergency cases? A . Absolute 
■ necessities.

Q. This operation that you speak of, would 
that be an expensive operation? A . It is quite 
an expensive operation; yes, sir.

Q. How much would it cost all together, would1 
you say, for the operation and the nursing and 
the room in the hospital and the surgeon’s fee, 
and so forth? A . It depends on the surgeon who 
did the work.

20 Q. W ell, a very good surgeon? A . Well, I 
- should say from $300 to $500 would cover all 

expenses.
Q. Now, you say that a person would have 

immediate suffering in an accident like the one 
described in m y question, where a woman weigh-
ing 160 pounds fell on his knee.' Suppose that 
person who had the injury was under great ex-
citement and fright, would that have anything 
to do with his noticing the pain ? A . That is

30 the natural explanation why he did not notice 
the pain.

Q. In these photographs that you took is there 
any evidence of a rheumatic condition ? A . No, 
sir. .

Q. W ould it appear if it was a case of rheuma-
tism? A . Yes, sir; they are very clear pictures.

Q. W hat would those evidences be? A. These 
deposits on the bones, deposits of lime.

4 0  Q. These chalky deposits that Mr. Parker
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spoke about» A . Y e s ; these deposits of lime 
They change the outlines of the bone. They m e
very easily recognized. y

photograph'?1 * *  “  theSe

mCKOSS-EXAMINATION by Mr. Parker-
! ay a man under intense excitement in  

would not feel that at once. Suppose a h a n  was
under excitement, and got sufficiently calmed 

foTsO f  g t “  6Xamine the automoWle, and walk
o the h l r a md °7 /0 ^  tFaek’ a“d ««me hack to the hotel and then go on and stay there a

moment, and then go in a carriage to his house"

the nextn m1Ce the matter * *  «M ilhe next morning; do you think that would be
likely to happen to a man who had a piece of
bone broken off of his leg in the joint? 20

lr . Gilson; I  object to that on the

~ V  atJld06S n0t C0rrectly * *  forth e facts. The testimony shows that Mr
Dickmson noticed it during the night.

Mr. Parker: Well, I win amend (hat
, TDanrlI!S fhe mght’ for the first «me.

without noticing6 itC° Uld 6381,7 g°  ^
Q- Well, this accident occurred a little a f W

r , 2 l  ■  “ * ” » l t  A - 1 1 » i » -
Q- You think so? A . Yes.

t. JOHN HEMSATH, sworn in behalf of plain- 

Direct-examination by Mr. Gilson:

™rgeon?CtA . Ye“  T ir *  Praetieing physieian
40
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Q. W hen and where were you graduated? A. 
University of Pennsylvania, in 1894.

Q. And where is your office? A . 36 Spruce 

Street, Newark.
Q. You have been practicing your profession 

since you were graduated? A . Y es, sir.
Q. A re you connected with any institution here 

10 in the city? A . Newark Eye and E ar Infirmary 
assistant surgeon.

Q. Do you know Joel Dickinson, the plaintiff
in this case? A . Yes, sir.

Q. Do you know Dr. Baker, the preceding wit-

ness? A . Y es, sir.
Q. Did you attend Mr. Dickinson before No-

vember 20, 1911, for an injury to the knee? A. 

Yes, sir.
Q. Do you remember how these X -ray photo- 

20 graphs happened to be taken? A . l e s ,  sir.
Q. W h at were the circumstances of having 

them taken? A . I  had previously treated mem-
bers of M r. Dickinson’s fam ily, and on several 
occasions while at his home he spoke to ine about 
his knee, and I  told him if he would come to m> 
office I  would examine his knee and see what 
could do for it. H e did, and I  came to the con-
clusion that I  had better have an examination 
with the X -ray , because the external— by looking 

30 at the knee and manipulating, outside of sub-
jective symptoms, I  could not find any particu ar 
trouble, and other physicians had applied a 
known remedies externally and local apphca 10m, 
without any benefit, and I  came to the cone usion 
from  the symptoms that he had  ̂that he mu 
have something within the knee joint, so a 
vised this photograph to be taken.

Q. Then it was you who advised this pbo,

40  graph? A . Y es, sir.
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Q. How long after that advice, do you know 
were these photographs taken? A . W hy, I  think 
he first called at m y office on November 5, 1911 
and I  don’t remember the exact date that he went 
to Dr. B aker’s. I  called him up and made an 
engagement with him, and we went toJ)r. Baker’s 
office and had the pictures taken.

Q. Now, in the course of your practice do you in  
have occasion to examine X -ray  pictures and 
use them in your profession? A . Yes, sir.

Q. And all doctors do nowadays? A . Yes, sir.
Q. It is part of the science of medicine, is it 

not? A . W ell, I  think in all cases of fracture 
any injury to the bone or any injury to the bonv 
parts, it is absolutely necessary to have an X -ray  
picture taken, because by external feeling it is 
impossible to tell whether you have a fracture or 
not, in my opinion.

i? 1 Sh° W y ° U two Ph°tog raphs, marked
Exhibits P-10 and P-12, respectively, and ask you 
it you recognize them (shown to witness) ? A .
They look like pictures that were taken from the 
plates that Dr. Baker made.

Q. Now, will you point out to the jury what 
you see abnormal in that knee joint, i f  anything?

Ihis little body here (indicating).
Q. That little dark spot? A . Dark spot; yes 

sir.

Q. About the size of a pea? A . Ye», sir.
Q. That is in Exhibit P-10. Now, ’in Exhibit 

■ y  ls there anything in that that would indi- 
cate where that little piece of bone came from ?

• here are two spines here; one seems to be 
onger than the other (indicating).

Q- What does that indicate? A . W h y  this 
may have been torn off there.

20

30

40
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Q. Now, referring to the plate, Exhibit P-9, is 
there anything in that that would indicate an 
inflammation? A . W h y, I  am not expert enough 
in examining plates to tell whether there is or 
not. It is very delicate there, and I  wouldn’t 
venture to say.

Q. Did you treat Mr. Dickinson at all for this 
10 trouble with his knee? A . Yes, sir.

Q. During what period did you treat him? A. 
I  have treated him from  A pril, 1911, until the 
present time.

Q. W hen did you treat him the last time? A. 
Aoout two weeks ago he was over to my office.

Q. About how many times have you treated 
him on an average during the last three years? A. 
W ell, I  don’t know the exact number oi visits. 
Sometimes he would come to my office once or 

20 twice a week, sometimes oftener, and that would 
be probably according to how much trouble this 
leg was giving him, and he may stay away for 
two or three weeks and then come again.

Q. W hat did you do for him? A . W hy, I ap-
plied bandages— that is, compression— and fric-

tion, electricity.
Q. Did you find during any of your examina-

tions any evidence of rheumatism in that knee ? 
A . No, sir ; I  never saw any external evidence 
of rheumatism or fluid in the knee joint, or any-
thing of that kind. .

Q. Do you see any evidences of rheumatism m
these X -ray  photographs? A . No, sir.

v*j. W here is this spot that you pointed out as 
a piece of Done with respect to the capsule, in-
side or outside? A . It appears to be inside t e

capsule. .
Q. Does that indicate anything to you as

whether it may be a sesamoid bone or not . - • 

40  i es, sir.
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Q. W hat? A . M ost of the muscles pass over 
the capsule. I f  it was in the muscle, the sesa-
moid bone would have to be in the tenderest por-
tion of the muscle. The sesamoid bone is usually 
produced by friction on a bone.

Q. Then, in your opinion, is it or is it not a 
sesamoid bone? A . Yes sir.

By the Court; Q. W hat is your opinion as to l, 
whether it is or is not? A . It is not.

By Mr. Gills o n : Q. Have you examined M r 
Dickinson’s heart? A . fe s , sir. Not lately. Last 
winter he was ill in bed with his heart.

Q. Would you advise an operation where he 
would have to take ether? A . No, not unless it 
was absolutely a matter of life and death.

Q. W h y? A . On account of his heart and his 
general build— general health.

By the Court: Q. W hat is the matter with his 20  
heart? A . He had a - h i s  pulse was weak and 
irregular and intermittent. This was last win-
ter that he had this attack. I have not examined 
his heart lately.

By Mr. Gilson: Q. Can you tell us, Doctor, 
about how much your bills have amounted to up 
to the present time far treatment to Mr. Dickin-

* son’s knee? A . I f  I  can refer to my minutes, 1 
can tell you.

The Court: You may do so. 30
Witness: (Referring to memoranda.) U p to 

the present time his bill is $126.
Q. He has paid part of that? A . He has paid 

Part of that. ....

Q. The balance is for recent visits, I  suppose? 
res, sir. He has paid $94.

^ B y  the Court: Q. W ell, some of this covered 
the^treatment for the heart? A . Yes, sir ; that

40
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B y Mr. Gilson; Q. i  mean just for the knee? 
A . W ell, there was a few— only probably about 
six visits includes this other trouble.

Q. And how much would that be, how much 
would you deduct for that? A . W ell, I  charged 
him $2 at the house; these are house visits; that 
would be $12— less $12.

10
C R O S S -E X A M IN A T IO N  by Mr. Parker:
Q. How much is the bill for attendance on this 

knee, Doctor ? A . W h y, it is $12 less.
Q. $12 from that would be $114? A . Yes, sir.
Q. That includes your charges for attendance 

in Court and testifying? A . No, sir; I  nevei 
charged him anything for that to today.

Q. Never charged him for that? A . No, sir.
Q. Do you not charge for your attendance 

20 here? A . I  don’t go to Court very often.
Q. But you went once before, because I  recog-

nize you; I  had the pleasure of hearing you. A. 
But I  never sent Mr. Dickinson a bill.

Q. Then that is not included? A . No, sir.
Q. And you charge at most $2 a visit for the 

house calls? A . Y e s ; that is my average fee.
Q. That is what you expect to charge Mr. Dick-

inson, as I  understand? A . Yes, sir.
30 Q. You do not charge everybody alike ? A. 

No, sir.
Q. And that would make at the most fifty-seven 

house visits, would it not? A . Yes, sir; but these 
were not all house visits.

Q. How many of them were house visits? A. 
I really don’t know; I  didn’t bring any notes on 
that subject.

Q. W ere any of them house visits? A . I think 
4 0  most o f  them were at m y office.
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Q. You have attended him from  sometime in 
1911. When was that? A . It was November 5th.

Q. Is that November 5 ,19 1 1?  W as it not A pril 
1911? A . November 5, 1911.

Q. I  thought you said you attended him firsi 
in April, 1911? A . I  made a mistake if I  d id ; it 
was November 6th. That was the first time he 
consulted me about this leg.

Q. That was a year and a half ago. Have you 
e v e r  given him any medicines for his leg? A . i  
did when I  first treated his leg.

Q. W hat did you give him? A . I  gave him 
medicine.

Q. W hat kind ? A . Salicylates, medicine for  
rheumatism.

Q. Then your first diagnosis of this case was 
that it might be connected with rheumatism? A .
I didn’t make a diagnosis. 20

Q. W ell, you always have to make a diagnosis 
when you are treating a case of disease, do you 
not? A . 1 was treating sym ptom s; I  don’t call 
it disease.

Q. And you gave him rheumatism medicines?
A. I gave him medicines usually used in rheu-
matic cases.

Q'. You gave him those things. How long did 
he keep on that? A . Until I  found they were no 
use; then I  stopped. 30

Q. And you have found them of no use k > a 
good  many rheumatic patients, have you not?
A. It all depends on the form of rheumatics.

Q. Some people who have genuine rheumatism  
Pile in those things, and it doesn’t do any good- 
isn’t that so? A . W ell, I  have failed in a good 
many other things, too.

Q. And you have never had him go around and 
be treated with baths, and see how he would do 
there? A . Sir? 40
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Q. Do you not send rheumatic patients to Mt. 
Clemmons and other places where they bathe 
them? A. Yes, when we can’t do anything else 
with them.

Q. And it is very successful sometimes, l  
understand. Now, Doctor, for instance, Exhibit 
P-10 (shown to witness); do you mean to say 

10 that that shows the leg looking at it sideways; is 
that right? A. Yes, sir; photographed this way, 
looking through here (indicating).

Q. I can not see that? A. I will stand up and 
show you. (Standing and indicating.) Here is 
your leg ; that is the bone you see there.

Q. Show the jury. You can use my leg? A. 
The photographic plate is under here and the 
light goes through there (indicating).

Q. I f  the man stood up with his knees straight 
20 and you looked through both knees sideways—

A. No, not both.. ^
Q. Well, you are looking through one of them*

A. Yes.
Q. And that bone turns around so that it goes 

at right angles to the lower one, does it not? 
A. What do you mean?

Q. This big hone here—what do you call it.
A. That is the femur. ; ' Y

Q. You can bend that-around? A. Yes, sir. 
30 Q. When a man sits down it goes at right

angles? A. Yes. , .
Q. And what becomes of that little piece 

bone? A. Why, if it turns around far enough 
it would he pinched between the two hones.

Q. It would go into the hone, then? A. m o
the cavity. ,

Q. I f  the man sat down here and went o ^
40 like that, so as to turn that under, wont
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tnat give him excruciating pain (indicating) ? A.
If it got between the joint completely.

Q. So that this is not really between the joint*
A. It isn 't there, but—

Q. And could it get between the joint unless 
he put his leg away up so that the knee made an 
acute angle? A. It is movable; it can get around 
the joint at the edge, on the outside.

h°W that would affect anybody 
at all, that being there, just in walking and ordi-
nary sitting down? A. It is a question whether 
it stays m that one spot all the time.

Q. Now, if there has been a movable thins? wan-
dering around in the joint, and if it is there yet 
as you say, a photograph would show it, woula 
it not, now? A. I should think it would.
* w  tllat aI1 you would have to have to show 
that this was a thing floating around here is to 20 
take another photograph, in the same position, 
and if that thing had changed its place, it is a 
floating thing? A. Yes.

had not changed its place, yon 
ou mk it was a sesamoid bone or something 

ot that sort? A. No sir. s
Q. What would you think? A. It might be 

permanently fixed in there by chronic inflamma-

Q. You would think it was a permanent pea 30 
here A . W ell, no, but by continuous inflamma- 

non it might become fixed there.
Q. Fixed where? A. Fixed on the capsule that 

surrounds that joint.

o r ^ f ! ! ’- that iS made UP ° f  cartilaSe or muscle, 
or something is it not? A. Made up of connee- 
nve tissue or ligaments.

W.a s Tfixed on tllat- how would it affect 
‘he joint? A. In that location, when the knee is 40
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bent sufficiently it would still come in contact 
with the cartilages, with the—

Q. But it would only come in contact if the 
man sat down like the Hindus do, right on their 
heels, would it not? A . W ell, I  don’t know that, 
because I  don’t know by the picture just how 
near that is to the joint.

10 B y Mr. Gilson: Q. Your charges for visits to 
the house are $2 and where they are to the office 
they are $1? A , Yes, sir ; one to the office and 
two to the house.

B y Mr. Parker: Q. Did you consult with his 
former medical attendant before he came to you! 
A . No, sir. U p to that time he had never been a 
patient of mine, outside of the members of his 
family, and he spoke to m e; he said he hadn’t re-
ceived any benefit, and I  told him I  would look 

20 him over.
Q. And this, happened in November* 1911. A. 

Y es, sir.

Adjourned until tomorrow, Tuesday, 
A pril 8, 1913, at ten o ’clock, a. m.

SE C O N D  D A Y

30 Tuesday, April 8, 1913.

M et pursuant to adjournment.
Present, counsel as before stated.

J O E L  D IC K IN S O N , plaintiff, re-called m his 

own behalf:
Direct-examination by M r. Gilson:
Q. M r. DicMnson, this man that yon j>8“ ^  

40 employed, and who was also employed y
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Crucible Steel Company to oversee your work 
is he the only man that is employed by that com-
pany for that purpose? A . No, there is seven oi 
eight more.

Q. Do they all oversee your work? A  Some 
of it.

Q. And if  the work that you turn out is not 
satisfactory, what becomes of it? A  W ell i in  
don’t get nothing for it. * * 10

Q. W hat is this m an’s name? A . Shaw.
Q. How much time does he devote to your 

particular bu sin ess-h ow  much time during tl,c 
day? A  W ell, in the morning he will go arouna 
and see that the men is in ; if not he will place 
other men there. I  don’t have to be there. A t  
night the same way.

Q. How much time does he devote to the com-
pany .; business? A . W ell, he don’t lose any 2 0  
time of the company’s at all.

Q. He only works for you when he is not work-
mg for the company? A . When he has nothing 
else to do.

C R O S S -E X A M IN A T IO N  by Mr. Parker- 
|  I understand his time during the day is 

Paid tor by the company? A . Yes, sir.
Q. By the day? A . Yes, sir.
Q. How much does he get? A . I  don’t know 
1 lh e  tlm« which he is not occupying tor the 

company he may occupy for you if he wants to? 
in the m orning; yes, sir.

Q- And he gets $5 a day for that? A  From  me. A1U111

Q. What does he oversee? A . H e don’t oversee 
y hmg— when we do the work he looks i f  there

isT̂ n\ defect!  in ltj i f  {t is done Pr°P erl7 ;  i f  it 1811 t, he condemns it. •

30

40
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Q. Then it was done partly under his supervi-
sion, was i t !  A . W h a t!

Q. H e approves work that was done partly un-
der his supervision ? A . Not unless it is right.

Q. Not unless he thinks it is right! A . It has 
got to be right; it doesn’t make any difference 

\whether he thinks so or not, or it doesn t get paid 

10 for.
Q. I f  he reports that the thing is right, you get 

paid for it, do you n ot! A . No, sir ; not if  it isn’t 

right.
Q. W h y  n o t! A . Because if it went away it 

would be worse for m e ; I  would have to pay for 
the coal and the steel and everything else that it 
costs to do it. It would be very foolish for him to 
pass anything that isn ’t right.

Q. But if it passes him you get‘paid for it ! A.
20 Not unless it is right.

Q. I f  he says it is right, you get paid for it, do 
you n ot! A . Not if it isn ’t right, it doesn’t make
any difference who says so.

Q. W ho ultimately tells whether it is right! A. 
There is another man, Patsy Martin, and two or 
three other men in the storehouse; they go over 

the same kind of worlk.
Q. Two or three men besides!  A . Yes, sir, seven

30 Q. But this man inspects your work special y, 
does he n o t! A . Some of it, not all of it.

Q. W h at work does he inspect ! A . W ell, it e- 
pends what it is. I f  it is for forging, he inspects 
it ; if it is the straight bar, he don’t.

Q. Then he is inspector of forging! A. »

sir.
Q. Your things might go out and defects nr the 

forgings might not be discovered for years, mig 
they n ot! I .  No, s ir ; it is discovered the day it 
is shipped, or it doesn’t go out.
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Q. Have you ever had anything returned to 
you? A. Lots of it.

Q. After it had gone out and been shipped? A.
Lots of it. .........  .

Q. Then if he inspects it and says it is right, you 
are paid for it, and it goes out, and if it is re-
turned, possibly you have to stand the loss, is that 
it! A. That is the way it goes. When he in- jQi 
spects it and says it is all right and it is shipped, 
it comes back on me, and I should have to pay 
the freight both ways and the coal and every-
thing that it costs to make it.

Q. When are you paid for it? A. Every week 
end.

Q. So that when he inspects it at the end of 
the week and says it is right, you get paid, do you?
A. Yes, sir.

Q. So that if it comes back a year or a month 20 
from now A. There is no such thing as a year.

Q. How soon does it come back, then ? A. Well, 
right away; we know it as soon as they receive it 
if it isn’t right.

Q. If they accept it, it is all right? A. I f  they 
keep it, absolutely. They wouldn’t keep it if  it
wasn’t right.

Q- Well, there might be defects in it that a per-
son might by skill discover? A. I f  it is dis-
covered it doesn’t go. 30

Q. But you say if it is to be discovered, this 
man Shaw discovers it? A. Yes, he will.

Q. Now, you say he spends what time he can 
spare, that is also paid by the Crucible Company, 
on your work. How much time does he give to 
your work? A. Well, in the morning be is there 
o ore I am, to see that the men are in their 

P ace, and if they are not in their place he puts 
o er men in their place for me. 40
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Q. Merely the beginning of the day? A . The 
beginning of the day.

Q. And therefore you are enabled to go there 
later in the day if you want to f A . W hat ?

Q. I f  you want to, you can go to your manufac-
tory later in the day than 7 o ’clock, when the men 
go on duty? A . It only happens if  I  don’t happen

10 to be there.
Q. But you can, if you want to, stay away at 

your house and not go there at 7 o ’clock in the 
morning, because you have this man there to take 
your place; isn ’t that so? A . I  get my pay; I 
don’t get it unless I  earn it.

M r. P arker: I  do not think you understood 
what I  said.

Q. (Question read.) A . It only happens once 
in awhile.

20 Q. Then you only pay him once in awhile? A. 
No, I  pay him all the time.

Q. Whether you go there or not? A . Yes, I 
pay him all the time.

Q. I f  he does not do anything at all there for 
you, you pay him? A . He does something for me 
every day.

Q. W hat does he do other times? A . I  can’t 
tell you; that is out of reason; I  can’t tell you un-

30 less you go into details..
Q. You can not tell us what he does for you that 

you pay for? A . W ell, supposing I  ask him to 
take some orders or make some weights when I  
don’t feel well. This is no secret, Mr. Parker: 
everybody knows why it is done, if that is what 
you are looking for. I  don’t care who knows it.

Q. I  merely want to know the value of this 
m an’s work that you say the Erie Railroad shoul 
pay for. It  is a legitimate inquiry, is it not ? A.

40  It is to help me out.
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Q. And it relieves you o f considerable work?
A. Yes, he does quite a good deal for me.

Q. And you pay him $5 a day whether he does 
an hour’s work or six hours’ work or fifteen min-
utes’ work? A . He does more than an hour.

Q. W ell, how much does he do? A . W ell I  
couldn’t tell you on an average,, but he does more 
than an hour.

Q. W ell, does he do two hours? A . I  don ’t keep 
Ins time; he does anything I  ask him to.

Q. Have you no idea what this man gets from  
the Crucible Steel Company? A . No, I  don’t 
know.

Q. You can not tell us whether he gets a dol-
lar a day or ten dollars a day? A . No, I  don’t 
know; I  never asked.

Q. You never heard? A . W hat?
Q. You never heard? A . Never heard. 20
Q. Never spoke about it at all? A . I  never do 

speak about anybody’s business.
Q. When you arranged this five dollars a day 

with him you had no talk such as, “ You get so 
much from the Crucible Steel Com pany; you can 
afford to take so much” ? A . No, sir; it w asn’t 
that way at a ll ; it was just from  time to time.

Q. And from time to time you gave him $5:? A .
No, sir ; it grew up. First I  gave him $2, and then 
he got better and better, and now his is a good 30  
man, and X give it to him.

Q. Have you any memorandum at all of your 
Payments to this man? A . No, sir; I  have not.

Q. Do you keep any books or anything? A  I  
do, but not for him.

_ Q. He does not appear on your books, eh? A .
No, sir; not on my books.

Q. Although he is a regular employee of yours ?
, He is a employee of the company, not



116

Joel Dickinson— Cross

Q. And yon do not keep any account of your 
books of what you pay him? A . No, I  never did.

Q. W hen did you give him the last money yon 
gave him? A . The raise, you mean?

Q. No. W hen did you pay him the last money? 
A . Cast Friday night.

Q. How much did you give him then? A . $25.
10 Q. W hen did you pay him before? A . Every 

week.
Q. Every week? A . Every week.
Q. W hen did you raise him up to $5 ? A . Gradu-

ally from  time to time in this last ten years.
Q. Oh, he has been raised for the last ten years, 

has he? A .-N o . Understand me, from time to 
time. I  first gave him a few dollars a week; then 
he became a little better and he understood the 
business better.

20 , Q. And that has been going on for ten years? 
A , Oh, yes.

Q. More? A . Y es, but not this raise.
Q , How much did you give him five years ago? 

A . Oh, I  don’t remember; I  don’t know what I 
gave h im ; very little.

Q. You can not tell whether you gave him $10 a 
week five years ago? A . No, I  couldn’t tell you 
what I  gave him then; very little.

Q. W h at do you consider very little? A . Well,
30 I  consider $5 a week very little.

Q. And he has been gradually raised, until now 
you gave him $25 the last time? A . The better 
he got and the more I  needed him, the more I  gave

him. . .
Q. W ell, he knew more about your b u s in e s s .

A  Yes.
Q. And right along he was getting better and 

better and you were paying him more, from t e 
time you started in? A . A s  I  say, the more

40 needed him and the more I  felt the need of f t
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Q. And the more that he knew, too? A . Yes 
Q. And the better he could serve you? A . Bet-* 

ter than any man I  can get.
Q. He attended to your business when you were 

down with heart trouble? A . Him and others 
He can’t do it alone.

Q. How long were you down with heart trouble » 
A. I  couldn’t tell you.

Q. Can you not say whether you were down 
two weeks ? A . I  don’t know whether I  was home 
one or two weeks; not over two weeks.

Q. You can not say? A . I  don’t know whether 
1 was home one or two weeks.

Q. When was this heart trouble? A . About a 
year ago, as near as I  can tell you.

Q. And yet you say that you never went to your 
business and you were sick with heart trouble 
and you can not say whether you were in your 
bouse one or two weeks? A . No.

Q. And you can not say whether you were there 
three weeks, can you? A . I  told you about be-
tween one and two weeks.

Q. I  did not hear you say that. Between one 
and two weeks— you say you were there one or 
wo weeks? A . To the best of my knowledge I 

was home one or two weeks.
Q. I  want to know what your memory is Here  

was your illness, and you were confined to your 
Ouse, and you are a healthy man otherwise, and 

you were confined to your house for the first 
tune in how many years? A . I  don’t know th at; I  
can’t tell you.

Q. You can not tell when you were before con- 
toed to your house ? A . I f  I  had any idea, I  would 
bave kept account of it.

^ Q . I  want your recollection. A . I  haven’t got

10

20

30

40
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Q. You have not got any recollection! A . No, 
sir. W henever I  am sick I  stay home, and if I  am 
not sick I  don’t stay home.

Q. You have no recollection of the tim e! A. 
No, I  have not.

R E -D I R E C T -E X A M I N A T I O N  by M r. Gilson: 
10 Q. D o I  understand that Shaw  worked for you 

before this accident! A . H e  has worked around 
there fo r  ten years.

Q. I  mean for y o u ! A . No. H e would do maybe 
some little things, and I  gave him something for 
it, H e never worked for me like he does now.

Q. The same kind of work that he has done 
since the accident! A . That is what he is em-
ployed for.

Q. The work that he is doing for you now, is 
20 that the same kind of work that he did before the 

accident for y o u ! A . The way I  can explain that, 
if  you have a little kindness done for you by some-
body, you expect to give him something for it, 
don’t you ! That is the way he got his money 
starting in, and then I  needed him more, and, of 
course I  had to pay him more for it.

Q. And you started to pay him regularly! A.

Y es, sir.
Q. W hen was that, that you needed him more 

30 and started to pay him regularly! A , W ell, when 
I  found I  couldn’t get around.

Q. W hen was that with respect to the date ot 
the accident! A . That must be going on over 

two years.
Q. I  mean how long before or after the accident 

was it that you started to give him m ore! A. It 
would be about two years now, between two an 
three years ago, since I started to give him more. 

40  Q. A nd up to two or three years ago you jus
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gave him some little amount for doing a little 
favor for you now and then? A . That is as far  
as I went then.

Q. For the past ten years? A . Oh, yes.
Q. Now, this man Baker, do you keep his ac-

count on the books? A . Never.
Q. Do you keep any books of account of your 

business which would show the profits you made 10 
or, any kind of books of that sort? A . Work* 
you mean ? ’

Q. No, your business. A . I  keep the time regu-
lar of every man that works there.

Q. I  meant a regular set o f books, to show 
each month or each year or half year how much 
profit you make in your buisenss. Do you keep 
that kind of books ? A . No.

Q. Does anyone keep that kind of books for you?
A. There is nobody knows. 20

Q. Well, do you keep any books of account of 
that kind? A . No.

R E -C R O S S -E X A M IN A T IO N  by M r. Parker:
Q. A s I  understand yon, you first began giv-

ing him tips; is that right? A . No, there is no 
tip about it.

Q. You say you gave him money from time to 
ime, as you thought was proper, because he had 

done something for you? A . W ell, I  am a man 30  
°t this kind; i f  anybody does a thing for me I  
pay him for it.

Q. You are a good, liberal man? A . Yes I  be-
lieve in that.

Q. And if a man does you a service you pay him 
°r it? A . I  do, whether there or anywhere else.

m t ? he7  did not ask you for it ; you gave it to 
nem? A . They never asked me for a penny.
. \ ; You bave beeh giving to them right along?

A. Yes. ®.\ 40
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B y tlie C ourt: Q. Mr. Dickinson, I  understand 
you to say yesterday that there might be days or 
a day in a week when the work was not going on? 
A . Yes.

Q. For such a day you would not pay Mr. Shaw, 
would you? A . W ell, now, I  would. I  don^t 
imagine that he gets much money, and I  do that 

10 because he is so good to me.
Q. W ell, What on an average would you say 

that you had paid him  each week fo r  the last 
y ear? A . W ell, it averaged $20 to $25.

Q. And the year before that? A . About the. 
same thing as that.

B y Juror No. 12 : Q. W a s  Mr. Shaw getting $5 
a day before the accident or after the accident? 
A . No, after the accident. Before the accident he 
got whatever— you know, a man does a little thing 

20 for you, you give him something for it, and then, 
of course, when he learned more about the busi-
ness, and I  showed him different things— I 
brought him up ; he has really grown up under 
my instructions, and he has become a really valu-
able man. That is why he gets it.

B y  Mr. P arker: Q. W hat did you give him in 
the week you were away at Howells, New York? 
A . No more than— I w asn’t away more than 
about— yes, I  was away a week— the same as I 

30 gave him any other time.
Q. You gave him $25? A . The same as I gave 

him any other time.
Q. You gave him $25 then? A . I guess it would 

be $20 or $25 that week.

F urther D I R E C T -E X A M I N A T I O N  by Mr. 

Gilson:
Q. A t that time do I  understand that you em-

ployed him regularly ? A . Because he did extra 
40  work that week, you know.
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Q. W ell, what we are trying to » (  .+  nr 
Dickinson, is how much time does this man Shaw  
devote to your business on account o f your inabil 
■ty o get around on account of your knee? A  
That m an impossible question for me to an sw er.'
. . <V T ^ P P r o H m a t e l y ?  You can give ns some 
■dea A . W ell, when he hasn’t d o n e ^ h e  stops 
overtime at night; he doesn’t work in the com

Q. Suppose you had not had this accidenU-A 
I wouldn’t want him. • acciaent A .

f m m S t H l T 1 y° U h3Ve Paid
no "  W6ek? A' 1 W°aldn,t be P^ng  

Q. W ell, about how much would you be navino-

w^k. ’ 1 d **Te him WflJ'bo 15 or $6 a

10

20

^Further C R O S S -E X A M IN A T IO N  by M r. Par- 

Q. Where is Shaw? A . Down there.

« £ , » £  “  * *  i  B a ta - ¡ ,

w fs ta w 0̂  t> 7 °uId like t0 eal1 these 30 
s&mlaHn Raker, i f  I  may. Under the 
stipulation, as I  understand it, I  am shut
out from  ^ n g  them, but I  w ouldTike " 0 

be'anticipated. ^  that *  C0“ M  not 

trialT P a rk e r : W e had it a11 in the other

t i t n T t w T "  N T  Under the same °°n d i- tions that it is under now.

The. stenographer reads the stipulation. 40
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The Court: The case of another witness, 
who would not testify to the facts of the 
accident, seems to be a case of omission. I 
do not think there is anything in the stipu-
lation that applies to that kind of a witness.

20

The testimony of Annie E . Dickinson 
given at the former trial is read, Plaintiff’s 
Counsel reading the direct-examination 
and Defendant’s Counsel reading the cross- 
examination.

A N N IE  E . D IC K IN S O N  sworn in behalf of the 

plaintiff:
D irect-exam ination by M r. G ilso n :
Q. Mrs. Dickinson, you are the wife of the plain-

tiff in this case? A . Y es, sir.
Q. And you were in this automobile on July Si,

1909? A . Y es, sir. .
Q. A t the time of this accident? A . Yes, sir.
Q. Now, will you just tell the Court and .jury 

how you came down the hill on your ret™  ro™ 
Middletown and what happened? A . When wo 
got to the top of the hill, I  said to my husband, 
“ Here comes that bad crossing.

Objected to.
The Court: Not what you said.

Q. Not what you said ; just what you saw an 
what took place. A . And we came do™  th e *  
very slow, because I  wanted him to go sl° ^ - 1 ,<fe 
afraid, and we came down slow, and be saad b
that all right?”  and I  said, “ Yes,

The Court: Never mind the conversati

M adam ; leave that out. ¿own
40 A . W e  came down very slow and w

30



123

Annie E . Dickinson— Direct

so we could see the tracks; we could just see 
across them, and we looked up towards Port 
Jervis; there was a good view ; you can see there 
very w ell; you couldn’t see any trains that w ay ; 
and you couldn’t see down towards New York on 
the west-bound, very well. W e  started; we thought 
everything was all right; we couldn’t see any-
thing and we couldn’t hear anything. * lc

By the Court: Q. You said “ w est-bound;”  you 
meant east-bound did you not? A . W e  got down 
to the west-bound tracks.

By Mr. Grilson: Q. You said “ west-bound 
tracks;”  you mean you couldn’t see anything to 
the west? A . To the west, yes, sir.

Q. That is towards New York? A . Yes, sir. W e  
looked up the tracks. W e  didn’t  see anything or 
hear anything; we thought everything was all 
right and we started to go over and our wheels 20  
just got on the first track; that is, over the first 
track, that is, on the track coming toward Port 
Jervis.

Q. On the east-bound tracks? A . Yes, sir ; that 
is, the first tracks. And then we was looking very  
cautiously down and we couldn’t see anything, 
and as soon as we struck them we saw there was 
a train coming very fast on us, and im m ediately-- 
of course, the car was going, although we were 
going slowly— and we saw we were in great dan- 30 
ger, and my husband just turned the front of his 
car, thinking he could get away evidently, and we 
saw we couldn’t and my daughter jumped out, 
and my husband jumped and pulled me with him.
We got out on the east-bound tracks, the tracks 
that came from Port Jervis, that way. The train 
was coming very fast, and when I  was- getting out 
I didn’t know we were going to be sa fe ; I  thought 
d was going to strike us before we could get away. 40
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Q. W here did yon alight from the automobile, 
what part of the roadw ay! A . On the left-hand 
side, west-bonnd tracks.

Q. W est-bound or east-bound! A . On the left 
side— well, on the east— on the tracks where the 
train comes from Port Jervis. The train was com-
ing from  New York.

10 Q. So you alighted about the middle of the first 
track! A . Y es, sir; I  should judge so.

B y the Court: Q. W ell, you said on one side of 
that track did you n o t! W hat do you mean by 
speaking of the side of that track as the place 
where you alighted! A . W ell, I  meant right on 
the tracks where the train comes down from Port
Jervis, between there. #

B y M r. Gilson: Q. W a s  it on the side or just
where with respect to those rails! A . W ell, I 
couldn’t exactly say. W e  jumped out, of course, 
and we were right the other side of our car; that
would bring us right near it.

B y the Court: Q. The question is whether you 
alighted between the rails of that track or out- 

fUo rails of that track! A . W ell, I  should
judge we were between the rails.

B y Mr. Gilson: Q. Now, you said you came 
down the hill slowly and did not hear or see any-
thing. Did you at that time hear any signal or

30 bell or whistle!
Objected to.

M r Parker: I  object to that on the same

grounds. *iv
The Court : A s it seems to me to be vn 

in the general language of the déclara ion 
on that subject, I  will receive the t e s »  

Defendant’s counsel prays an exception 
x rnlin O’ nf the Court.40
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Exception allowed; let it be sealed, and it 
is sealed accordingly.

Circuit Court Judge.

Q. Did you hear any bell or whistle? A . No 
sir; nothing. .

Q. W hy was it you could not see to the wes* in  
toward New York? A. Well, there was a f r e ig h t -
a little shed there and also a very high bank. It 
is very high along there. It is cut out just a little 
ways back o f the shed, but there is a big point that 
obstructs there. It is impossible for anybody to 
see until they get on those first tracks.

Q. W here was the automobile when you first 
saw the train? A . W e  were crossing over on the 
first— just crossed our wheels over on the first 
track, where the trains come from  Port Jervis. 20 

Q. The rear wheels or the front wheels? A .
Our front wheels. A s soon as our wheels got over 
we saw this train coming on us. O f course, we 
couldn’t see the train—

The C ourt: That answers the question.
By the Court: Q. That was where the automo-

bile was when you first saw the train? A . A s  
near as I  could judge.

Q. A s soon as your front wheels got on the first 
track? A . A s near as I  could judge. 30

By Mr. Gilson: Q. I  show you a photograph 
marked Exhibit P-5, and call your attention to a 
little roadway running along between that freight 
shed and bank (shown to witness). Do you re-
cognize that? A . Yes, sir.

Q. Could or could not a person see, coming 
down the highway, through that roadway— see 
any part of the track? A . No, sir.

Q. W h y not? A . Because this big embank- 40
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ment stops i t ; there is a high bank; it is impossi-

ble.
Q. The bank you refer to is this one here, shown 

in the photograph (indicating) !  A . There is one 
here (indicating); yes, sir.

Q. Back of the freight shed! A . Y es, sir.
Q. Is that little roadway that runs past the 

10 freight shed straight or crooked, or w hat! A. 
It slants there, and then, you know, there is a 
little roadway that goes past the freight shed, 
and then there was a lot of little bushes growing 
on the side when we were there.

q . Did you notice whether there was anything 
on that freight shed at the time of the accident, 
on the platform ! A . W ell, I  know we couldn’t 
see anything until we got to the tracks.

The C ourt: That is hardly the question. 
You were asked this specific question: 
whether you noticed whether there was 
anything standing on the freight shed.

W itn e ss : W ell, I  should judge there was. 
W e  couldn’t see anything through there.

Q. W ell, can you say whether there w as! °  
you remember seeing anything there!

Objected to as cross-examining plaintm s

own witness.
W ell, I  think there w as; I  couldn’t swear. 

The Court: The witness answered only 
inferential^. I  do not think she is able to 
answer the question.

Q. Now, after you got down that hill when d 
yon first start to look and listen? A . A s soon as 
we started to come down the h ill; w« w a s “ “ “ S 
down very steadily and we were looking and ^

answered the question,

40  Madanq.

20

30
A .
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Q When did you first start to look, at the ton  
of the hill? A . The top of the hill, as soon as we 
started to come down.

Q. And how often did you look and listen as you  
came down that hill? A . W e  kept listening, we 
never stopped; we kept listening; but you can’t 
see anything, only on one track, until you get 
right on the track. ®

The Court: You have answered the question, 10 
Madam. ’

Q. Do you know what happened to the automo-
bile after Mr. Dickinson and you got out of it?
Did you see? A . I  couldn’t see; I  fell on Mr.. 
Dickinson; but we had no sooner got out than 1 
heard the crash, the train hitting the machine; it
sounded— a terrible crash; and of course I  fainted 
away.

Q. Did you notice any difference in Mr. Dickin- 20  
son’s walk and his condition since that accident?
A. Well, he has been very lame ever since.

Q. W as he before the accident? A . Never.

C R O S S-E X A M IN A T IO N  by Mr. P arker: 1
Q. As i  understand you, Madam, you had been 

mto Middletown that morning? A . Yes, sir.
Q. Have you ever been across that crossing 

since the accident? A . Y e s ; I  have since.
Q. How many times? A . Oh, probably two or 30  

three times or four times, possibly.
Q. When was that— the last time? A . It must 

he over a year ago.

Q. The hill is quite steep at that point? A . Very  steep. A -% '■ ■ ■
Q. And there was danger of your automobile 

running away or getting out of control, was there
not? A. Not the way we ran down; I  don’t think so. 40
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Q. But what yon said to be careful about, you 
meant to be careful about running the machine 
down the bill so that it would not get away from
you'? A . And the crossing.

Q. W ell, what did you say to M r. Dickinson!
A . I  said to be very careful, “ Here comes a bad
hill and that bad crossing.”

10 Q. You said there was a bad hill and a bad
crossing! A . Y es, sir.

0  Then you meant to call his attention, amo g 
other things to the fact that it was dangerous to 
go down the hill too fa s t ! A . Y es, and I  wanted
him to beware of the crossing. . ,

Q. Just answer my question. A . I  didn t m
the hill so much as the crossing. M

0  Then you started down the hill, and Mr. 
Dickinson said he was going about four ^  ^  

20 miles an hou r; is that according to your 
tion1? A . Y es, we was going very slowly.

Q. And you got to within 50 f e e t o W  
ins and you had a perfect view up towards Port 
Jervis h id  you n ot! A . W ell, you have. a very

sood view to Port Jervis.
Q. And you say you could no see^rn the other

direction, and you went on, ti ¡ ju !
Wheels had crossed the first tracks; is that ngl

30 A  q / s o  Sy o u  had gotten across both the first rails 
that you entered before you saw the, ram . A  
No, not both rails; we got over one r a i .

q  One ra il! A . Y es, sir. »
Q. I  want to get definitely what you saw.

Y es, one rail. „iw +im v the first
Q. Then, according to your recol > east

wheels of your automobile were_ betM t
and west-bound track! A . No, it was on 

an traftk.
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Q. I  nlean the east and west rails of the east- 
bound track? A . Yes.

B y the Court: Q. You said madam, a few mo-
ments ago— I  want to understand what you mean 
—“ As  soon as our front wheels had got over 
the first track. A . W ell, I  meant over the first 
track I  call it the track— those two tracks. That 
would explain it properly.

Q. Just distinguish between a rail and a track. ^  
A. Over the rail.

Q. You did not mean that it got over the first 
track, but over the first rail? A . Not over the 
track, the rail.

Q. Is that it ? A . Yes, sir.
By Mr. Parker: Q. Then it was that you saw 

the train approaching on the other track? A .
Yes, sir.

Q. W ho saw it first? A . I  couldn’t say ; I  
think we all saw it together.

Q. Then Mrs. Gardner was sitting a little ahead 
of you, was she not? A . She was sitting on the 
runboard at my feet.

Q. So that her head was nearer the tracks than 
yours was? A . Possibly it was.

Q. Did she not jump out before either o f you 
attempted to move? A . W ell, she jumped off 
first.

Q. And then, you say, Mr. Dickinson turned the on 
automobile? A . Yes, sir ; turned the front wheels, 
because he saw we couldn’t cross it.

Q. He saw he couldn’t cross it, so instead of 
stopping, he turned the front wheels? A . He  
thought we would get away from it.

Q. Then at the time lie turned you had not 
crossed the second rail of the first track? A . Yes, 
sir.

Q. You had crossed it? A , W e  had then, at ths 40
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time we turned, because we weren’t standing still, 
and from  tbe time we saw tbe tbing and to the 
time you can get your machine turned and look

again—  .
Q. Then I  understand from  the time you hrst

saw it to the time the automobile was turned, the 
automobile had gone, the front wheels being be- 

10 tween the first tracks, to a point where it was m 
front of the approaching train; is that rightT A. 
W ell, we were pretty near the train. W e  couldn i 
see exactly how near it was com ing; it was very

near to us.
Q. It was very near to yon? A . Very near to

"US.
o  How far was the train off from  you when you 

first saw it? A . W ell, probably a little further 
tban this— about as far again as this room, 1

it was that. ,
Q. W ere you not chatting and talking when yoJ

against Mr. Dickinson?

the hotel?
40  carried to the hotel.
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Q. Do you recollect being at the hotel after-
wards? A . I  recollect when I  came to, after  
seven o ’clock.

Q. You were shown Exhibit P-5. I  did not see 
what bank you pointed out as obstructing your 
view. W ill you show me again? A . Y es sir. 
(Photograph shown to witness.) This is the point 
through here; it is very, very higff there (indicat- 10

_ W itn ess : Right back of this place (in- 
di eating).

M r. Parker: She points to the picture 
shown—

W itness: That is the embankment there (indi-
cating).

Mr. P arker: Between the southerly side 
of the freight shed and the right hand edge 
of the picture. 2 q

Mr. Gilson: The easterly edge of the 
picture.

The C ourt: You did not use the word 
‘ 1 bank. ’ ’

W itn ess: And also the freight shed; of course, 
you couldn’t see through that either.

Q. W ell, you think you could not see through 
the freight shed ? A . No, sir.

By the Court: Q. Now, Mrs. Dickinson, I  want 
to get my mind clear as to what you mean to 30  
say. You say, bearing in mind the difference be-
tween the rail and the track, to which I called 
your attention— A . Yes, sir.

Q. That you saw the train coming as soon as the 
front wheels o f the automobile had got over the 
first track— the first rail of the first track? A .
The first rail; yes, sir; I  should judge it was 
there—

Q. Now stop right there. W here the front 40
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wheels were when M r. Dickinson had turned the 
ear to the left? A . On the west-bound track, the

next tracks, the next one.
Q. A t the time when the wheels— A . A s near

as I  can tell. . .
Q. W hen the wheels were turning—  A . Yes, sir
Q. The front wheels were on the— A . W est

o  On the west-bound track 1 A . Y es, sir.
Q. Just what do you mean by the west-bound 

track f  A. What do I mean.
. Q, W hich track do you mean? A . I  mean t e
one coming from  New York ' . :

Q. Y ou  mean the track the tram  was on.
Y es the track the train was on.

o ’ Y ou  think when your wheels were turned 
t h S e i t  they were on the track on which the tram 

20 was running? A . I  think so, as far as I  can ;jndg • 
It was done very quickly, you know.

30

The testimony of Eulalia D. 
given at the former trial is read, p ai ^
oonnsel reading the direct-exammabon^l
defendant’s counsel reading 
amination.

E U L A L I A  D. G A R D N E R , sworn in behalf of

^Direct-examination by of Mr.
Q. M rs. Gardner, you are th g 

Joel » ^ ns°ff of G ew ge Gardner? A. Yes. 
5 ^ 1 ^ 1 1 «  A  Yes.

I * »  » , *£father and mother at the time o 

tQ Howells? A . Y es.
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Q. W here were you sitting? A . I was sitting 
at the bottom of m y m other’s feet, my feet on the 
running board.

Q. Just tell the Court and jury how you came 
down that hill and what happened? A . W e  came 
from Middletown and when we got to the top of 
the hill, we came down very slowly, and as we 
were nearing the foot where the track is, the ma- j q  
chine was then going very slow ly; we were ver}r 
much afraid of that crossing. You can’t see the 
track until your wheels are practically on the 
east-bound track. And as we did, we looked to -
ward Port Jervis and saw nothing, and then 
turned and looked toward the west, and. then we 
saw the train was coming on us, and I  know I  
jumped from the machine, and I don’t remember 
any more.

Q. Now, as you came down the hill did you hear 20 
any bell or whistle or any signal of any kind?

Objected to on the same ground.
Objection overruled.
Defendant’s counsel pray an exception 

to this ruling of the Court.
Exception allow ed; let it be sealed, and 

it is sealed accordingly.

Circuit Court Judge.
30

A. There yms no signal of any kind.
Q. Any bell on the train or anything of that 

kind? A . No, there was not.
Q. W as there any noise of any kind? W a s the 

automobile— A . No, it was very quiet.
Q. W hen did you first start to look and listen 

when you came down the hill? A . From  the top 
of the hill, as we started.

Q. How often did you look and listen as you 40
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came down! A . Continuously until we got to the

tr8iCKSt
Q. In which direction were you .looking! A . I 

looked first up the other end, and then I  turned 
quick and looked the other way, and then I  saw 

the train.
Q W here was the automobile then, when you 

10 saw'the train ! A . W e  had just gone beyond that 
shed where they had vegetables piled up, ]ust 
grazed that. The edge of that would cut off the 
train. W e  looked; I  leaned out and looked up

and saw the train. +
Q. W here were the wheels of the automobile at

that time? A . They were on the first rail, east-

b°Bydtte  Court: Q. On the rail? A . There is two 
rails; I  mean the first rail, as near as I  «m id say. 

2 0  B y M r. Gilson : Q. O f the first track.
near as I  could say. . , .

Q. Do you remember where you jump , 
where you landed! A. I  jumped on the left, b

cause I  was sitting there. , <*
O I  mean on the highway, what part of th

road with respect to the first rail of the east- 
hound track? A . I  couldn’t say what rad, be-
cause I  fainted, and until I  came to I  can

30  m<Q 1'since that time have you noticed any differ-
e n t  in your father’s walk? A. H e is lame, yes,

heQS W a s he lame before the accident? A. No.

" s h o w  you Exhibit P -5, which is the f r e i ^

shed photograph fo ^ t n e s s ) . K>1
the road alongside o f it ( . * xt is a
y0u look through that road you

40 little, narrow read, and yo
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get down there; there is a little crooked road 
down there, that is all, where you can drive a car-
riage through.

By the C ourt: Q. The question was, did you look 
through the road— that is, along the road? A . 
You can only see the end of that shed.

Q. Did you look? A . Yes, you can only see the 
end o f the shed, though. 20

Q. You say you did look? A . Yes, I  looked.
The C ourt: That answers the question.

By Mr. Gilson: Q. W h y  was it you couldn’t see 
the track, between the road and the embankment?
A. You can’t see through the shed, until you pass 
the shed.

Q. W h y? A . On there they carry half barrels 
of lettuce ; it is put there for the market.

Q. W hy couldn’t you see through the road? A. 
Because of the embankment, of course. 20

Q. W as that road straight or curving? A . The 
road curved— a little bit of a narrow road.

Q. Did you see anything on the freight shed, on 
the platform of the freight shed at that time? A . 
They had half barrels of lettuce.

Q. A t the time of the accident? A . Yes.

C R O S S -E X A M IN A T IO N  by Mr. Parker:
Q. Did I  understand you to say, M rs. Gardner, 

that you saw half barrels of lettuce on this thing? 30  
A. Yes, sir.

Q. How did you know it was lettuce? A . B e-
cause after— I wouldn’t say particularly it was 
lettuce, but I know they always had lettuce ever 
since.

Q. Then you did not see half barrels of lettuce 
there? A . I  took it for granted it was lettuce. 
There has nothing else been piled on there since.

M r. P arker: W ill your H onor strike out 40
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the answer about nothing else being piled 

on there.
The Court : Strike it out ; it is immaterial.

Q. K indly answer my questions. You say you 
saw a half barrel there? A . N ot a half barrel; 

half barrels, I  said.
Q. W hen did you see them? A . A s  we came

T O right down by the shed.
Q. And you had seen them, before? A . I  saw

them there the day before, yes.
Q They were there twenty-four hours.

They were there, I  think, twelve hours, until the 
freight train comes and gathers them up.

Q. Y ou  say freight trains come and gather them 
up on Saturday afternoons? A . I  dontAojow  
what day they do, but I  know on week days the}

20  d° Q '  Did you know this accident happened on 

T in half barrels,
and ït  was on Saturday afternoon? A  ■
say they were carrying them in ; I  say t y

th Q.e W here were the half barrels on the shed!

A T say they were on the shed.
Q On the top of thè shed? A . No, insule, on the

30 Pl (V Whereabouts on the platform ? A . X didn t

look so particular were on
Q. Y ou  can not tell whether the 

thé right-hand side of the plat orm or t h e M ^  

hand side of the platform, “  look aa
when you looked, can you .
close as that, no. u ee parrels

0  And you testified that you did see

40  of lettuce there? A . I  B a r r e l s .
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Q. D idn’t you see the barrels when you went up 
past there in the morning? A . I  didn’t go in the 
morning; I  didn’t go until afternoon.

Q. In the afternoon did you see them? A . Y es ,’ 
that is the time I saw them.

Q. Early in the afternoon? A . Yes.
Q. W hen you were going to Middletown? A . 

When I was going to Middletown.
Q. But you did not see them when you came 

back again ? A . I  thought I  did.
Q. But you can’t swear positively they were 

there when you came back, can you? A . W ell, I  
should say yes. I didn’t have time to go and ex-
amine every thing on it.

Q. Didn’t you testify a moment ago that yon 
came down to the tracks, and then you looked to-
ward Port Jervis and the view was clear? A . 
Yes. 20

Q. And then you looked toward New York and 
you saw the train? A . Yes.

Q. Now, that is what you did, is it not? A . Yes.
Q. Your face was away from  this freight shed 

when you came down there in the afternoon, was 
it not? A . M y face was straight ahead; I  sat 
straight ahead.

Q. Then you had to turn your head away around 
over your right shoulder to see to your left, did 
you not? A . No, not a bit, any more than I  30 
would to do this (illustrating), not any more.
My arms were on the front of the running board;
I could look either way.

Q. Then your head was nearest to the track as 
the automobile approached? A . Y es, sir.

Q. How far ahead of you was your mother?
A. Mamma sat right like this, in back of me (in? 
dicating). 40
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Q. A nd your head was over the running board? 
A . No, toward the running board, in this position 
(illustrating).

M r. G ilson: The dashboard, you mean.
The W itn e ss : The dashboard.
B y the C ou rt: Q. W ith  your feet on the running 

board? A . I  had m y feet on the running board. 
10 B y  M r. Parker: Q. Then you were the first 

person to get out of the automobile? A . Yes.
Q. Did you get out before or after Mr. Dickin-

son had turned the automobile? A . I  don t re-
m ember; I  just jumped quick, and I  think he was 
turning; I  am not sure.

Q. W hen you landed on the ground and when 
they landed, which side were they after they had 
gotten out of the automobile, were they toward 
Port Jervis or toward New York? A . They were 

20 carrying mamma aw ay; I  don’t remember where

she was.
Q And the first thing you knew they were car-

rying her away? A . They were carrying mamma

away. .
Q. How far was the train from  you when yon

first saw it? A . That would be had to say; it 
looked very near. O f course, I  had no id e a --  

Q W here did you get out on the track, betw 
what rails? A . I  say I  couldn’t say, because l

30 fainted when I  fell. T
Q. You fainted immediately, did you . a .

mediately after. . . ,  * A fw  X
a  You did not see the tram  pass? A . A lte r

came to the train was backing in the station, a

Q. The train was backing back? A . In th 

tiom
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The deposition of Frank A . Reevees is 
read, plaintiff’s counsel reading the direct- 
examination and defendant’s counsel read-
ing the cross-examination.

F R A N K  A . R E E V E , being duly sworn ac-
cording to his oath, sa y s :

Examination by Mr. Gilson: 1Q
Qi. W hat is your full name and where do you 

live? A . Frank A . Reeve. I  live at New Vernon, 
Orange County, New York.

Q. How far is that from Howells station o f the 
Erie Railroad? A . About two miles.

Q. How long have you lived there? A . W ell,
I was bom  there. I  have lived away from there 
about twelve years, but outside of that time I  
have always resided there.

Q. How old are you? A . Thirty-five. 20
Q. Do you know the road which crosses the 

Erie Railroad right at the station at Howells?
A. Yes, sir; I  do.

Q. How long has that road been there, do you 
know? A . Ever since I  can remember.

Q. And it is the road that is used by all the 
people around there, is it? A . W h y , when they 
have occasion to go over; it is the main road 
leading to the state road.

Q. Now, I show you a photograph and ask you 30  
if you recognize the road on that photograph ? 
(Photograph shown witness.) A . This photo-
graph shows the road.

Photograph marked Exhibit P-1 for 
identification.

Q. Yes. On July 31st last, about 5 :30 , p. m., 
were you near that crossing? A . You mean the 
clay that this automobile was struck?

Q. Yes. A . Yes, sir ; I  w as; I  could not tell 40
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the date, but I  was there at the time this auto-
mobile accident happened, I  could not tell the

date. .
Qj. Now, about how far from  that crossing 

were you at the time of the accident? A . I  should 
judge about 100 feet.

Q. On which side of the crossing? A . I  was 
10 on the 'southwest side of the crossing.

Q. And that is on the same side as the hotel, 
the Mountain House, is it not? A . Yes, sir; > 

was on this side.
Q. This corner of the building on the right- 

hand side of this photograph which I  have shown 
you, that corner of the building is the Mountain 
Hotel, is it not? A . W ell, it stands right here,
the Mountain House does, yes.

Q. W here the com er of the building shows on
20 this photograph? A . Y es, sir.

Q. Now just tell us what you saw of this ac-
cident. A . W ell, I  happened to go out on the 
stoop and possibly I  was there a minute and i  
was looking right towards New' Vernon; >t was 
north or northwest rather, and do not know wha 
drew m y attention; I  looked around this wa>,
to  my right, and I  saw the automobile and just
at th lt  I U r d  a sc re a m -M r s . Gardner, I  think 
her name was— and at the same ime see 

30 Gardner jump, and M r. H ttofan son -I saw
take his wife tight out of the a u to m o h ile -J  
jumped on one side with his wife and M . 
ner jumped from  the other side.

Q. In which direction was the automo 
ing? A . W h y , it was going right straig
the road ; north, northwest.

‘ Q. Referring to this photograph 
how far from  the nearest rai was ^  RigM 
saw them jump out of the automo 

40  there (indicating).
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Q. About how many feet is that from the first 
rail? A . (W itness marks with a cross on the 
photograph P-1 for identification the place where 
he says he saw them jum p out of the automobile.)

Q* Do you know about— can you tell how fast 
the automobile was going at the time they jumped?
A. It was not going very fast, it was going slow.

Q. And did you see a train approaching? A . in  
I did not.

Q. Did you see a train hit the automobile? A .
I see it, yes, sir.

Q. How long after they jumped out of the auto-
mobile did you see the train hit the automobile ?
A  A  very short time.

Q. Did the automobile ¡continue on over the 
crossing after they jumped? A . No, sir; the au-
tomobile went right on up the track alongside of 
the train; as soon as the automobile hit the train; 20  
as soon as the automobile hit the train there was 
a puff of smoke.

Q. Did the automobile hit the train or did the 
train hit the automobile? A . No, it struck right 
on the end; the cowcatcher; that is on the side 
towards where I stood at the tim e; they both got 
there at about the same time, I  should judge.

Q. Which way was the train approaching? A. 
Coming from Jersey City, I  should ju d ge ; it was 
going west. 30

Q. That was a Saturday afternoon, was it not?
A. Y e s ; now, as I  told you, all I  know is—

Q. Do you not remember ? A . N o ; it was on the 
day that the accident happened; that is all I  know.

Q. You do not know whether it was a regular 
or special train ? A . I  do not, no, s ir ; I  could not 
say.

Q. Do you know how fast the train was travel-
ing when it hit the automobile ? A . I  should judge 40
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it was going from thirty-five to forty miles an 
hour; of course, I  am no judge of a thing like that.

Q. Referring to this photograph again, P-1 
for identification, I  call your attention to a wreck 
of an automobile alongside of the track; can 
you state whether that is the automobile and its 
condition immediately after it was struck by the 

10 train ! A . It was smashed up just about like that, 
I  should judge.

Q. Now, I  show you another photograph and 
ask you i f  that shows accurately the road and the 
■crossing as you approach going north!

Mr. Parker, of counsel for defendant: 
Objection to the question as leading.

Q. I  show you another photograph and ask if 
you recognize the location of which that was 
taken! A . Y es, sir ; I  do.

20 Q. W h at is that a photograph o f ! A. Ot 
Howells crossing, and what few houses you can
see here in Howells depot.

Q. And is that the crossing about which you
have been speaking! A . Y es, sir.

Q. In  which direction is that photograph look-

in g ! A . About northwest;
Q In the same direction in which this auto-

mobile was approaching the crossing, is that 

right! A . Yes, sir.
30 q  i  Call your attention to a shed on the soutn- 

erly side o f  the track, was that there at the time
of the accident! A . Y es, sir.

Photograph marked P-2 for identi

Q. I  show you another photograph and ask you 
if you recognize that location? A . Yes, sir.

Q. W here is that L ?  A . A t Howells 
Q. And I  call your attention to a bank on 

40  right-hand side of that picture. A . Yes, sir.
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Q. W as that there at the time of the accident ?
A. Yes, sir.

Q. Dn which side of the road is that bank? A . 
The east side.

Q. The right-hand side as you approach the 
crossing going north? A . Yes, sir.

Photograph marked P-3 for identifica-
tion. JQ

Q. I show you another photograph and ask you 
if you recognize that location? A . Yes, sir ; I  do.

Q. Is this bank on the right-hand side of the 
photograph a continuation of the bank in that 
former photograph I showed you? A . No, it is 
not; it is the same, yes; there is the same bank 
there, but it is extended on down; you can’t see 
these houses in that other picture, nor you could 
not com in o- down this wav.

Marked identification P-4. 20
Q. I  show you a "~ '1 ' 1v' 00‘ ,a ‘"'h1 do you recog-

nize that location? A . Yes, sir.
Q. Where is that? A . That is at H ow ells: this 

is the milk platform.
Q- That is looking in which direction? A . It  

is on your right-hand side as you go north or 
northwest.

Q. Looking east, this is? A . W ell, this is east 
as you are coming dow n; it is on your right-hand 
side. 30

Photograph marked for identification 
P-5.

Q. I show you another photograph and ask you 
if you recognize that location? A . Yes, sir.

Q. Where is that? A . That is at H ow ells; this 
is the point to a building on the side, right-hand 
side of the photograph, and this is the Mountain 
House.

Q. And what road is that that shows in that 
photograph? A . It is the main road. 40
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Q. That is the road upon which the automobile 
approached the track? A . Y es, sir.

Q. That is looking south? A . Yes, this is look-
ing this way from  the track, looking south.

Photograph marked for identification
P-6.

Q. A fter the action do you know where Mrs. 
10 Dickinson and M rs. Gardner were taken? A. 

Into the hotel.
Q. The Mountain House? A . Y e s ; I  helped

carry them in, one of them.
Q. W hich one did you help carry in? A. 1 

heelped carry in Mrs. Dickinson.
Q. Do you know whether any whistle was blown 

or bell rung or other warning given o f the ap-
proach of this train?

That was objected to.
20  M r. P arker: I  make the same objection.

The Court: I  make the same ruling. 
Defendant’s counsel pray an exception to

this ruling of the Court.
Exception allowed; let it be sealed, an

it is sealed accordingly.

Circuit Court Judge.

30

40

A . I  did not hear any whatever, no whistle or

t 6 Q Or any other warning o f any kind» A. No.
Q. W ere  you in a position to have heard an 

whistle or bell if one had been sounded» A.

W 0  A r ’e yon related in any way to Henry |  
B e te t  A  N o, sir ; oh, third, fourth or f i ®

cousin.”
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Mr. Parker: (Reading.)

C R O S S -E X A M IN A T IO N  by Mr. Parker:
“ Q. Mr. Reeve, I  understand that shortly be-

fore the accident occurred, you were in the 
Mountain House, were you ? A . Yes, sir.

“ Q. A t what point o f the Mountain House were 
you? A . 1 was in the hotel. 10

“ Q- In the building itself, then? A . Yes, sir.
Q* And whereabouts in the building called the 

Mountain House were you, in what room? A . In 
the bar room.

“ Q- And how is the bar room situated as re-
spects this road? A . The room leading to the 
bar room goes right out on the stoop.

“ Q. And the stoop faces the railroad track?
A. Yes, sir.

“ Q- W hat room of the first floor of the Mount 20  
tain House is nearest to the road on which the 
auto was traveling? A . W h at room did you 
say? ' _v\ - M ; / v I

Q. Yes. A . W hat they have for the parlor.
“ Q. Then the bar room was the room of the 

house furthest way from the road on which the 
auto was traveling? A . Yes, sir.

“ Q. And it was not the front room of the house 
was it, the bar room, it isn ’t the front room im -
mediately adjoining the porch? A . You go right 30  
out from the bar room on the porch.

“ Q| I  understood you to say that there was a 
room in between the porch and the bar room, is 
that right? A . I  didn’t say so.

“ Q- Now, were you in the bar room at the 
time that the auto approached this crossing, the 
railroad? A . No, I  was not.

“ Q. Where were you at the time that the auto 40
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approached the railroad tracks? A . I  was oil ij?  
stoop.

“ Q. Whereabouts on the stoop of the Mountain 
House ? A . The first post.

“ Q. The first post from where? A . The first 
post from  the shed of the Mountain House.

“ Q. Do you mean the post nearest to the wa- 
10 gun road on which the auto was traveling? A .  

No, sir.
“ Q. Do you mean the post furthest from the 

wagon road on which the auto was taaveling? A. 
I  mean the furthest post.

“ Q. And now when did you first see the auto, 
how far about was it from the railroad tracks? 
A . It was about the same distance as I  marked in 
that (marked P -1).

“ Q. Referring to the mark on P-1 for identi- 
20 fication? A . I  think, as near as I  could judge, I 

am not positive.
“ Q. And at the time you first saw the auto the 

people were jumping from  it, were tfhey? A. 
W hen I  heard the scream, I  looked around and 
just as I  looked around I  heard somebody scream 
and at that time one jumped one way and I saw
the other two go the other.

“ Q. Then when you saw the automobile some-
body had screamed and the people were jumping 

SO from the automobile, is that right? A . Now, 1 
looked around, I  don’t know what drew my atten

tion that way. ,,
“ Q. You said you heard a scream? A . w ei,

I  looked around just as I  heard a scre^ '
“ Q. W ere there doors on this automobi e.

No, sir. f
“ Q. And the people just could step down trot

it, is that right, without opening any doors J - •

40 There was no doors on it.
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Q. And when you saw the people jump from  
the automobile you mean to say that they got 
down hastily from the automobile? A . I  only 
saw one jump. ^

“ Q. W ho did you see jum p? A . M rs Gard 
ner and when Mr. Dickinson went out o f the auto- 
mobile he took his wife with him.

“ Q. You think that you saw Mrs. Gardner get in  
out herself? A . She jumped ou t °

“ Q. And then I  said I  understood, then you 
saw Mr. Dickinson carry or lift Mrs. Dickinson 
out? A . H e got her out that way (and takes 
hold of a person present at both shoulders, and 
dragged her out.

“ Q. Then did either o f the people fall down?
A. I could not say, when the train hit the auto 
mobile there was a puff of smoke and the dust
whirled around. I  started to run right over there 20  
then.

‘ Q. Did I  understand you to say in your di-
rect-examination that the automobile turned and 
run up the track in the direction from which the 
tram was coming? A . No, I  said after the train 
hit the automobile it went right alongside of the 
tram up the track, yes, sir, I  did say that; after 
it was hit it went up the track.

Q. Then the automobile did not go in front 
o f  the train but struck the train on the side, isn ’t 30  
that so? A . No, the automobile struck the cow-
catcher, just ahead of the beam.

Q. But the whole of the automobile did not 
go in front of the engine? A . No, sir, no, sir.

“ Q. And was dragged alongside of the engine 
as the engine went along? A . Yes.

“ Q. Now, Mr. Reeve, didn’t you give a state-
ment for the railroad company once? A .  I  give 
them a statement, ves, sir. ' 1 40
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“ Q. And that was almost immediately after 
the accident? A . Y es, sir; about three days.

“ Q. And didn’t you say before that you heard 
the train whistle for the lower crossing? A. I 
told him I  did not hear it whistle for the lower

crossing.
“ Q. A re n ’t you mistaken, Mr. Reeve? A. No,

10 sir. .
“ Q. D idn ’t you say ‘ I  heard the train whistle

for the lower crossing, but didn’t hear it whistle 
for the crossing at the station’ ? A . I  told him 
I  did not hear it whistle, and if they put it down,
I didn’t say it so, that is all.

“ Q. W a sn ’t the statement read over to you be-

fore you signed i t ? ”
Mr. G ilson: I  object to this line of ex-

amination, for Mr. Parker has written and 
20 signed statement; he should show it to

the witness and allow him to read it and 
identify his signature. Mr. Parker shows 
witness the paper.

“ A . No, sir. , v ’ .
“ Q. Y ou  mean to say you signed the statemen

without reading or having read it over? • °>

s ir : I  read it over.
“ Q. I  show you a paper, is not that your s a

ment? A . That is my signature.
30 <«q . And that is the statement that you read

over at the time it was made, is it not., ’
not think so. I  did not say anything about hea

ing a train whistle at all. . , „
“  Q Do vou know that this is your sign hf 

this statement? A . No, sir ; that is my sig

tUr*Q. A nd this Statement says among other

things, crossing at
4 Q crossing, but didm t nea
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the station,’ does it not? A. That is what it says 
there.

Q. Were you present when this photograph, 
Lxhibit P-1, was taken? A. N o 5 let me look at 
it, please.

“  (Witness looke at photograph.)
“ A. Not to my knowle4ge; no, sir.
“ Q. Were you present there shortly after the 1 0  

accident when the photograph was taken? A.
Not to my knowledge.

“ Q. Was there anybody with you at the time 
that this accident occurred? A. Anybody with 
me?

Q. Yes. A. Not with me at the time; no, 
sir. ’ ’ .

Mr. Gilson: (Reading.)

“ RE-DIRECT-EXAMINATION by Mr.
son;

“ Q. Did you see Mr. Brola present at the time 
of the accident ? A. Yes, sir.

“ Q. When did you give this statement that Mr. 
Parker refers to, how long after the accident?
A. I don’t know, I guess it was two or three 
days; something like that; I could not tell, I 
did not take any note of it.

“ Q. Where was the statement taken? A. In 30 
my blacksmith shop.

“ Q. And who wrote it out? A. I couldn’t tell 
you that.

Q.*Did the man who asked you the questions 
write it out in your presence? A. No, he wrote 
•it out and I was busy.

“  Q. And there after he wrote it out did he hand 
it to you to read? A. Yes, he handed it to me 
and I read it. 40
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“ Q. And you say that you didn’t see that part 
of it where it says that you heard the whistle at 
the lower crossing, but not at the crossing at the 
station? A. No, I did not, or I would not have 
signed it, because I heard no whistle whatever.

“ Q. The crossing at which this accident hap-
pened was the crossing at the station, was it not? 

10 A. Yes, sir.”
Mr. Gilson: Now, if  the Court please, 

I  think it ought to appear on the record 
where this mark appears on this photo-
graph, P-1. It seems to be almost on a 
line with the freight shed that is referred 
to.

Mr. Parker: Well, it  is marked on the 
copy. It is in front and over the head of 
the man that is sitting on the railroad 

2 0  track.
Mr. Gilson: Well, that is near enough 

to identify it.
The Court: Yes, that is where it is.

The testimony of Ruloff Klein given at 
the former trial is read, plaintiff’s coun-
sel reading the direct-examination and de- 

3 0  fendant’s counselreading the cross-ex-
amination.

RUDOLF KLEIN, sworn in behalf of plaintiff.
Direct-examination by Mr. Gilson:
Q. Mr. Klein, you are a son-in-law of Mr. Joel

Dickinson? A. Yes, sir; l  am.
Q. And you reside at 9 South Street, Newar

A. At present 
40 Q. Yes. A. Yes, sir.
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Q. Were you at Howells the day after this ac-
cident, on August 1, 1909 A. Yes, sir; I was.

Q. Did you examine this automobile that was 
there at the crossing at Howells? .A. I did, sir.

Q. I show you Exhibit P-1 (shown to witness),* 
and ask you if that is the automobile you saw?
A. That is the automobile.

Q| Ancl that is where it was, in about that local- 10 
ity? A. No, when I saw it it was alongside of 
that shed.

Q. Oh, it was alongside of the shed? A. Yes.
Q. Did you examine the cylinders of that auto-

mobile that time? A. I did, sir.
Q. In what condition did you find them? A. 

They were cracked.
Q. Did you examine the transmission? A.

Yes, sir.
Q. What was the condition of that at that time? 20 

A. The two shafts leading into it were bent.
Q. And did you examine the differential ? A.

Yes, sir.

Q. What was the condition of that? A. The 
axles leading into it were bent.,

Q. Did you notice the frame of the automobile ?
A. Yes, sir.

Q. What was its condition? A. Twisted.
Q. And did you notice the steering gear or the 

steering wheel and rod? A . Yes, sir. 30
Q. What was its condition ? A . It was not bent 

or tw isted above the footboard; it was loose from 
the footboard, though.

Q. And you saw this automobile before the ac-
cident, did you not? A. Yes, sir.

Q. How was that steering wheel and rod, 
straight or on an angle, before the accident? A.
On an angle, just like any other automobile.

Q. Was it any different from the way it is 40
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shown in this Exhibit P-1 ? Is that about the an-
gle that it was in before the accident? A. Well, 
that is hard to say.

Q. Well, about ? A. It looks about the same.
Q. What is your business, Mr. Klein? A. 

Mechanical engineer.
Q. How long have you been in that business?

10 A. Seventeen years.
Q. Are you familiar with the cost of making re-

pairs to mechinery such as shown in an automo-
bile of this kind? A. I am, sir.

Q. That is part of your business—-in connection
with your business? A. Yes, sir.

Q. Now, those cylinders, which you say were 
cracked, could they be repaired? A. Not com-
mer daily. ,,

Q. What do you mean by that? A. It wouldn t

Q. Would it be safe, if they were repaired, to
use them? A. No. . . . . ,  ,, f

Q. With respect to this transmission, could that
be repaired, or the rods that you say were bent*
A. Not commercially. .

Q. And the differential, could that be repaired*

30

question.
-r r r i -H ir lr iV W n .

40
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A. First-class work would cost about as much 
as the—well, about $500.

Q. And then would it be in such condition that 
the automobile could be used safely?

Objected to as leading.
Objection sustained.

Q. What would be its condition then with re-
spect to its former condition, before the accident? ¿0 
A. A second-class machine.

By the Court: Q. This perhaps is not very 
close to the question. Comparing the result that 
would be produced if  you spent $500 on it with 
the machine as it stood on the day of the accident, 
before the accident, how would they compare ?
A. It would be second-class.

Q. Would one be as good as the other? A. £]o.
Q. Which would not be as good as the other?

A. The repaired machine would not be as good as 20 
the present machine, which was used four months.

By Mr. Gilson: Q. Well, what would be the 
difference in money, the value, can you tell?

Mr. Parker: In the value of the machine?
Mr. Gilson: Yes.
Mr. Parker: He has not qualified as an 

exjjert on the. value of machines.
Question withdrawn.

C R O S S -E X A M IN A T IO N  by Mr. P arker: 30
Q. W hat did you mean by “ not commercially,”  

when you answer that certain repairs could not 
be done commercially? A . Because it does not 
pay.

Q. That it would not make a salable article, do 
you not? A. No, I  do not say that. The cost of 
repair would not increase the value o f the re-
paired article as much as the cost was.

Q. Well, how do you know that? You do not 40
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know what the cost of these various articles are, 
do you? A. I certainly do.

Q. Which ones do you know? What is the 
value of the cylinders? A. I know the cost of re-
pairing; that is what I  mean.

Q. You do not know the value of the cylinder, 
do you? A. I know the cost of repair.

10 Q- Well, you can buy these new cylinders and 
put them in, can you not? A. Yes, sir.

Q And you do not know what you can buy 
them for? A. That would be a guess.

Q. And you do not know what you could buy 
these transmitters and steering wheels for? A
Transmission and differential.

q  y 0u do not know what they could be bought
for, do you? A. No, sir.

O. And you can not judge whether or not it
^  ________________ U r i r r  H l f t T V l  .

which were bent were almost the entire

Q. That is what you think? A. No, I know

40 Q. Well, what do you
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dlioy contain an engine, a gasolene engine. A. 
gasolene engine is a contrivance—

Q. Well, you do not (know how much a gasolene 
engine is worth, do you? A. No. That is just 
about like asking, (<How big is a house?*’

Q. Well, this gasolene engine that was ruined, 
as you say? A. Well, that is part of the car.

Mr. Gilson: I will read the deposition of 10 
Frank A. Reeve, taken de bene esse at 
Howells, New York, on April 22, 1910. 
(Reading:)

Mr. Gilson: I  offer in evidence the^high- 
way law of New York, 1904, chapter 538, 
Section 2, subdivision 9, contained in 
volume 2 of the Consolidated Laws of New 
York, 1909, at page 2335. Section 290 
reads as follow s: ‘ * The provisions of sec- 20 
tions 282 to 289 inclusive o f  this article 
shall not apply to motor vehicles owned by 
nonresidents of this state, provided the 
owners thereof have complied with any law 
requiring the registration of owners of 
motor vehicles in force in the State, Terri-
tory or Federal District of their residence, 
and the registration number showing the 
initial of such State, Territory or Federal 
District shall be displayed on such vehicle 30 
substantially as in the preceding sections 
provided. ’ ’

The Court: That was offered before and 
received, and I will receive it again. Coun-
sel may object to it, if  they like.

Mr. Parker: I make the same objection 
as I did. last time.

Defendant’s objection noted as ground 
for appeal.

Plaintiff rests. 40
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10

By direction of the Court, the jury withdraws.

Defendant’s counsel move that plaintiff be non-
suited on the following grounds:

(1) That there is no evidence of negligence on 
the part of defendant.

(2) That there is clear evidence of contributory 
negligence on the part of plaintiff.

The Court (after argument): At the first trial 
of this case I thought there ought to be a nonsuit 
on the ground of contributory negligence, and 
granted a nonsuit. The case went up to the Court 
of Errors, and the nonsuit was set aside on the 
ground stated in the opinion reported in 81 At 
lantic Reporter, page 104, that it was a question 
tor the jury. I am bound by that decision in any 

20 case that exactly resembles this, still more m 
anv case that is identical with it, and counsel for 
the defendant, no doubt thinking that I would 
look at the matter in that way, pointed oiv two 
differences which he conceives exist between the 
plaintiff’s case as made on the first trial and the 
plaintiff’s case as made on this trial. The differ-
ences which he mentions are differences which, m 
his view, make the plaintiff’s case now much 
weaker ¿ a n  it was before, so much that the Court 
Should grant a nonsuit.

Those differences which are thought to exist 
both relate to the subject of contributory negu- 
aence; that is, they fall under that hea • 
loncerns the opportunity for observation^ 
was afforded the plaintiff. It is said that the 
evidence on this trial locates t e c>s <)f 
which are said to have been on e l’ first
the freight shed more exactly than a, ..

40  trial, so that a view through the shed to the

30
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north of the telegraph pole was, under the evi-
dence, available, and it appears on looking at the 
photograph that that view would give a glimpse, 
not. of the track, but of such a large object as an 
engine on the track at a considerable distance. 
The evidence at the former trial did not indicate 
just where the alleged obstructions were upon 
the platform of the freight shed. It appears to 
me that this specification of the location of the 
alleged obstructions is not of enough importance 
of itself to justify the conclusion that the judges 
of the Court o f Errors would have taken a differ-
ent view of the merits o f the case if the proof 
had been varied in that respect.

The other point of difference which is thought 
to exist is this. According to the opinion in the 
Court of Errors, it was conceived that Mr. Dick-
inson might have been confused as to which track 
the train was coming on. On this trial, as I un-
derstand the testimony, he said that he knew what 
track the train was coming on, and that he was, 
therefore, not confused in that particular. Never-
theless, the remarks of the Court as to what the 
law expects of a man who finds himself, with-
out any fault on his part, in a sudden and danger-
ous emergency are, I think, fairly applicable to 
the case. He certainly was in a tight place. As 
to that phase of the case, I think that the situa-
tion does not substantially differ from that pre-
sented on the first trial, and that the remarks of 
the Court of Errors as to the indulgence, you 
may say, which the law extends to a man who is 
suddenly confronted with a dilemma, with very 
little time to determine which horn he shall choose 
are applicable to the case, aside from the ques-
tion whether he was in any uncertainty as to 
what track the train was coming on or not. It

10

20

30

40
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was coming near enough to him to make his posi-
tion at least dangerous.

So that, to sum it all up in a single word, I think 
that the case made by the plaintiff on this trial 
does not differ sufficiently from the case made by 
the plaintiff on the first trial to justify me in dis-
regarding the binding authority of that decision.

10 Nor that reason, I deny the motion to nonsuit. 
Defendant’s objection noted as ground for ap-

peal.

Mr. Parker: There is a good deal of testi-
mony here on the subject of law, your Honor. 
Will we he required to read that to the jury if we 
offer it? It is Mr. Oakes’s testimony, pages 170 

20  to 185. That was plainly for the instruction of 
the Court. I  did not want to discuss it before the 
jury, and I took this opportunity.

To Plaintiff’s Counsel: You do not require it to
he read?

Mr. Gilson: No.
The Court: I  should not think it was neces-

sary, unless counsel desires it to be read.
Mr. Gilson: No, sir; I  do not think it is nec-

essary.
30 The Court: I  will read it.

The jury returns into Court.

Mr. Parker opens for defendant.

At 1 o ’clocks p. m., the Court takes a recess of 
40 one hour.
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ELBERT N. OAKS, sworn in behalf of de-
fendant : •

Direct-examination by Mr. Parker:
Q. Mr. Oaks, what is your business! A. Law-

yer.
Q. Of what state? A. New York State, Middle-, 

town, New York.
Q. When were you admitted? A. In 1902.
Q. Have you practiced in New York?. A. Yes, 

continuously.
Q. How long? A. Ever since I was admitted.
Q. And what has been the nature of your prac-

tice? A. Well largely negligence law, railroad 
cases.

Q. Did you have cases for the Erie Railroad?
A. Yes, sir.

Q. And have you tried many of those cases? 20 
A. Several, quite a good many.

Q. In the course of your business, have you 
been called upon to learn the law of the State of 
New York as respects the negligence at railroad 
crossings ?

Mr. Gilson: I object, unless the purpose 
of this testimony be shown. I suppose that 
it is qualifying him to testify as to what 
the law of the State of New York is. If 
that is the purpose, it is not the proper way 30 
to prove the law of the State of New York.
If he has the books here, they are evidence, 
under our Evidence act, and it can not be 
that a lawyer can come over here and con-
strue those cases, which are evidence.

The Court: What have you in your 
mind, common law or statute law?

Mr. Gilson: The common law, or the de-
cisions of the Courts construing the law. I 
suppose that is the purpose. 4 0
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Mr. Parker: (After argument.) If your 
Honor please, I  should think this testimony 
is entirely for the Court, and I should like 
to ask counsel on the other side if we 
could not take the testimony, and then your 
Honor could rule on it afterwards ?

Mr. Gilson: That will be satisfactory. 
jO (Question read.)

A. Yes.
Q. Do you consider yourself an expert on that 

law ?
Objected to.
(Question withdrawn.)

Q. Will you tell us Mr. Oaks, what is the law 
of New York in relation to signals by bell or whis-
tle made on a locomotive approaching a highway 
crossing in the country?

20 Objected to.
The Court: That question is broad 

enough to ask both for statute law and the 
common law.

Mr. Parker: I mean the common law.
The Court: State the ground of your ob-

jection.
Mr. W ilson: On the ground that the com-

mon law is enunciated in the decisions of 
the Courts of New York, and that they are 

30 the best evidence, and therefore this wit-
ness is not competent to testify to what 
those decisions hold.

The Court: It has been suggested, and I 
assented to the suggestion, that this testi-
mony be taken subject to the objection, and 
the Court may rule on it afterwards. Un-
der that stipulation, I will receive it.

40 You may answer the question.
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A. There is no statute law in New York State 
either, requiring the ringing of a bell or the blow-
ing of a whistle of a locomotive approaching a 
highway crossing and the duty of the railroad 
corporation with respect to the operation of its 
trains towards a highway crossing is governed 
by the common law, which is that the defendant, 
the company, is required to exercise ordinary j q  
care and prudence with respect to giving notice 
of the approach of its trains, and that duty may 
be discharged by the ringing of a bell or the blow-
ing of a whistle. Of course, in New York State 
it is for the jury to say whether the simple ring-
ing of a bell discharges that duty or whether the 
simple blowing of a whistle discharges that duty. 
Where, however, the proof is that both the bell 
and the whistle were sounded, it then becomes a 
question of law for the Court, and the Court holds 20 
that there was no negligence on the part of the 
company.

By Mr. Gilson: Q. What was the last? A. 
Where the undisputed testimony is that both the 
bell and the whistle were blown, or were sounded, 
it then becomes a question of law for the Court, 
and the Court holds that there was no negligence 
on the part of the company.

By Mr. Parker: Q. There is a line of cases 
enunciating the law in the State of New Jersey 30 
which hold that where a railroad by the construc-
tion of its railroad in the vicinity of a highway 
has increased the dangers it may be required to 
give additional protection by way of flagmen, 
gates or other signals situated at the crossing'.
Can you inform us whether that law prevails in 
the State of New York?

Objected to on the same ground.
Same ruling. 40
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A. That law does not exist in the State of New 
York, in this sense; that is, neither the Court nor 
the jury in a personal injury action would be per-
mitted to say that, by reason of the physical char-
acteristics of that crossing, that a crossing flag-
man, crossing the gates or an electric gong at the 
crossing should be established— should have been 

10 provided. For that reason, the failure or the 
omission to do any one of those three things, or 
provide any other means of safeguard at the 
crossing, is not negligence, because there is no 
violation of the duty, until that duty has been es-
tablished in a separate proceeding, either before 
the Public Service Commission or before the Su-
preme Court, upon—

Mr. Gilson: One moment. Do I under-
stand that this witness is testifying to the 

20 law as it is now or the law as it was in
July, 1909? Because it makes some differ-
ences.

W itness: As it was then.
Q, Was the Public Service Commission then in 

existence? A. Yes, sir. (Latter part of former 
answer read.)—Upon notice to the railroad com-
pany, and after a hearing and after a determina-
tion of the question by either the Public Service 
Commission or by the Supreme Court.

30 Q. Do you know what is the common law of the 
State of New York as regards the duty of a trav-
eller when he may be put in a situation of sudden 
peril or emergency by reason of an unexpected 
danger approaching?

Same objection.
Same ruling.

A. Yes, I  know that rule. •. .
Q. W ill you kindly state that rule? A. It is m 

40 New York State the rule that where a person is
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himself in the exercise of due care, and where 
by reason of the negligence of another person he 
is placed in a position of imminent peril or dan-
ger, he is not then required to exercise the same 
mature judgment that he would otherwise be re-
quired to exercise.

Q. Do you know the common law of the State of 
New York as regards what is such a position as jq  
you have described?

Same objection.
Same ruling.

A. I know the common law of the State of New 
York which describes or specifies what is not 
such a position.

Q. Could you describe that position which is 
not within the rule?

Objected to on the same ground.
Same ruling. 20

A. Yes. I  refer to the case of Gettman v. 
Delaware, Lackawanna & Western Railroad, 
which is reported in 162 New York, at page 23— 
which, by the way is the highest Court in New 
York State—which was a case where a man in a 
wagon, driving a single horse, approaching the 
single-track railroad of the Delaware, Lacka-
wanna & Western Railroad Company, and when 
the horse’s head was six feet from the track the 
man looked in the direction of an approaching 30 
train, approaching at a high rate of speed, and 
when the train was in the neighborhood of 200 
feet from the crossing, then the driver in the 
wagon hesitated as to what he would do, by chang-
ing the lines from one hand to another, and, I 
think, picked up his whip, gave the horse a cut, 
and started over the crossing and the wagon was 
struck and the man was either injured or killed; 
and the Trial Court charged the rule of imminent 40
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peril as applicable to that case, and the Court of 
Appeals held that that was error and that the 
rule was not applicable to that situation, for the 
reason that the man was himself chargeable with 
blame in being in that situation, and on the fur-
ther ground that when he was where he was when 
he first saw the train, with his horse six feet 

10 from the rail, that he was not then in a position 
of imminent peril within the meaning of the law. 
And that case has recently been cited by the Court 
of Appeals in another case.

By the Court: Q. Give me the reference to the 
case again. I did not get it? A. Gettman v. Dela-
ware, Lackawanna & Western Railroad Company, 
162 New York, page 23.

Q. Cited where? A. It was cited recently; I 
haven’t that— it was cited recently by the Court 

20 of Appeals; I haven’t the citation.
The Court: It occurs to me that we have 

here another question. Admitting, for the 
sake of the argument, that counsel may be 
called to state what, of his own knowledge, 
derived from a thousand sources, as Mr. 
Parker says, is the common law on a given 
point, does the rule that such a witness can 
testify without a book apply to his evi-
dence respecting a certain reported case? 

30 Does it not so narrow the evidence down to
that case as to call for the book itself? The 
witness may unintentionally make some 
mistake in undertaking to state from mem-
ory what the case is.

Mr. Parker: I  would like to offer the 
book, 162 New York, page 23, in evidence.

Mr. Gilson: I  object to that: It is one 
40 thing or another. I f  he is depending on the



158g

Elbert NY Oaks— Direct

book, he does not need the witness, and if 
he is depending on the witness, he does not 
need the book.

The Court: (After argument.) When it 
comes down to a reference to a particular 
case we must go to the book. That is not 
inconsistent. I have not had time to look 
at the books. It is not inconsistent that a 
witness should go on the stand and make a 
general statement as to what the law is.

Mr. Gilson: But not construe a par-
ticular case.

The Court: The book is offered in evi-
dence and received.

Mr. Gilson: Well, if your Honor please, 
to relieve the situation, I will withdraw all 
my objections, because I can see from the 
testimony of the witness that my under-
standing of the New York law is virtually 
the same as the law in this State. So that 
I will withdraw my objection.

The Court: I will receive it.
By Mr. Parker: Q. Do you know the law of the 

State of New York in regard to what inference 
must and should be drawn from the fact that a 
party approached a railroad crossing, and at a 
distance from the crossing where a reasonable 
man would have a view of the train approaching 
for a long distance, say 500 or 1,000 feet or m ore; 
that though this reasonable distance for which 
this good view existed appeared clearly by the evi-
dence, the plaintiff testifies that he did not see the 
approaching train? I do not know whether I 
have go.t my question clear? A. Yes, I know the 
law with respect to that.

Q. What is the law? A. It is this: That, as you 
have stated in your facts, where a witness under

10

20

30

40



158h

Elbert N. Oaks—Direct

those circumstances states that he looked in the 
direction of the approaching train, when, by the 
conceded facts, the train must have been in sight, 
that his statement is incredible, as a matter of 
law, and does not raise an issue for the considera-
tion of the jury upon the question as to his con-
tributory negligence; and that doctrine is stated 

j q  in the case of Dolfini against the Erie Railroad 
Company. That is reported in 178 New York, 
page 1, and is the law of the State of New York 
today and was at the time the case was—

Mr. Parker: I offer that book in evi-
dence, if your Honor please.

Q. Could you refer us to any other cases that 
state the law in that respect? A. You mean as 
bearing on the question as to the negligence of the 
plaintiff ?

20 Q. Yes? A. Well, I think the case of Swart 
against New York Central, reported in 81 Ap-
pellate Division, 402, and affirmed, without opin-
ion in 177 New York page 529, is unquestionably 
the’ general law of the State of New York, with 
respect to the contributory negligence of the 
plaintiff in a highway crossing case. I can give 
you the facts of that case, if you desire.

Mr. Gilson: No, do not volunteer any-
thing.

3 Q Mr. Parker: W e'w ill not trouble you,
Mr. Oakes.

Witness: I  have some other cases here, if you
care to have them. ' u

Mr. Parker: I should like them, tor ie 
information of the Court. Perhaps the 
Court would like the cases.

The Court: All right. .
Witness : There is the case of Wahler a g a in st  

Long Island Railroad Company, reported m Id 
40 Appellate Division, page 17.
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Mr. Parker: That is also reported in 121 
New York Supplement, page 755.

Mr. Gilson: Are these all before 1909?
We do not want any law, of course, you 
understand, since that.

Mr. Parker: I think we are entitled to 
everything.

Mr. Gilson: There was a statute passed i q  
after that time. That would not be right.

By the Court: State the cases that you h,ave 
in your mind. I will see what the dates are and 
what they say about the form of the law. Have 
yon any others, Mr. Oakes ? A. There is the case 
of Rodrian against New York, New Haven and 
Hartford, 125 New York, page 528; May against 
New York Central, 137 Appellate Division, page
7.

Mr. Parker: That is also reported in 20 
121 New York Supplement, page 791.

Q. Now, what is the gist of these cases, with-
out going into the detailed facts? What is the 
legal principle? A. They are not all upon the 
same principle, but, generally speaking, they hold 
that is the duty of the highway traveller to look 
and to listen, both attentively, with the purpose 
in mind of seeing what the physical character-
istics of the crossing will permit; and where he 
has a reasonable opportunity to see, and does 30 
not look and does not listen, he is chargeable with 
contributory negligence, as a matter of law.

The Court: That is the common law 
everywhere, I suppose.

Witness: Yes. And also where he says that he, 
did look at a point where the undisputed testi-
mony shows that he could see, and he was then in 
a position of safety, where he could have stopped, 
and he goes on, he is chargeable with contributory 40
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negligence, as a matter of law. There is also the 
case of McSweeney against Erie Railroad Com-
pany reported in 93 Appellate Division, 496.

Mr. Parker: Also 87 New York Supple-
ment, 837.

Witness : There is Waddell against New York 
Central, 98 Appellate Division, 343. 

jO Mr. Parker: I wish to formally offer
these cases in evidence.

Witness: Wieland against the Delaware & 
Hudson Canal Company, 167 New* York, page 19. 
That is the last case I have.

Mr. Parker: The Waddell case is in 90 
New York Supplement, 239.

CROSS-EXAMINATION by Mr. Gilson:
Q. Mr. Oakes, you are generally familiar with 

20 the law of New Jersey, as well as New York, with 
respect to this kind of cases, are you not? A. I 
wouldn’t like to say so.

Q. Well, I know, but you have to use New Jer-
sey cases and look up New Jersey cases in trying 
your actions in New York, do you not? A. Well, 
some kinds of actions, yes. Prom time to time I 
have consulted the New Jersey reports.

Q. And besides that, you have talked with Mr. 
Parker and other New Jersey lawyers with re- 

30 spect to the law of New Jersey, have you not? A. 
Upon different subjects. I don’t know that I ever 
talked to Mr. Parker about it except—

Q. Well, you have talked about it in this case, 
have you not? A. Only with respect to one deci-
sion, the name of which I do not now recall but 
it has reference to the gates here in New Jersey.

Mr. Parker: May I suggest to the wit-
ness the Matthews case?

Witness : Yes, he told me about the Matthews 
40 case.
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Q. Now, from what information yon have, do I 
understand that you want the Court and jury to 
believe that the law of New York is any different 
to the law of New Jersey on all these questions; 
namely, the question of the negligence of a rail-
road company, the contributory negligence of a 
person on a highway or the law with respect to 
his actions in a case of sudden peril? A. I am not j q  
qualified to speak, because I do not know the law 
of New Jersey.

Q. Do you know, Mr. Oakes, that this is the law 
of the State of New York, generally speaking; 
that since the repeal o f the statute requiring the 
ringing of a bell or giving some other signal by a 
locomotive crossing a highway, the question in a 
case where negligence of a railroad company at 
such a crossing is charged is whether the engineer 
exercised adequate precaution under the circum- 20 
stances; that it is proper to submit to the jury the 
question whether, if  the speed was not excessive, 
if the lights were lit, the bell rung, the whistle 
sounded, there was any other precaution which 
could reasonably have been expected, and to in-
struct them that if  there was not, the railroad 
company was not charged with negligence? A.
No; that is not the law of New York State at the 
present time with respect to speed in a country 
district or in the small villages. 30

Q. No, but that is substantially the law of the 
State of New York today, is it not— that although 
the company may have given signals by whistle 
or b y  bell, that even then they might be required 
to give some other warning of the approach of 
the train under some circumstances? A. When 
you say “ some other warning,”  if  you mean by 
a crossing flagman or crossing gates— 4 0
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Q. Of an electric bell or something of that kind? 
A. No, that is not the law as to the crossings.

Q. Are yon familiar with the case of Bailey 
against Jour dan, reported in 18 New York, Ap-
pellate Division, 387, and also in 46 New York 
Supplement, 399? A. I do not recall having read 
the case.

1 0  Q. Yon will not say that that case does not hold 
just what I have read, will you? A. No, I don’t 
say that; I won’t say that.

Q. Are you familiar with the case of Yander-. 
water against the New York & New England Rail-
road Company, 135 New York, 583? A. Yes, sir.

Q. What does that hold? A. That holds in sub-
stance that since the repeal of a statute in New 
York State a good many years ago which re-
quired the ringing of a bell and the blowing of a 

20 whistle by a locomotive engine upon its approach 
to a highway crossing, that the common law duty 
of exercising a reasonable degree of care was 
placed, upon the railroad corporation.

Q. Irrespective of any statute? A. That is 
with respect to the giving of a notice by the rail-
road locomotive.

Q. That is the leading case in the State of New 
York and is cited right along, is it not? A. That 
is the leading case upon that subject, I think.

30 Q. Are you familiar with the case of Petrie 
against New York Central, &c., Railroad Com 
pany, 63 New York, Appellate Division, 467, also 
71 New York Supplement, 866, holding this, or in 
substance this: That the rule is well settled that 
if a steam railroad creates extraordinary dangers 
at a highway crossing it must use extra precau-
tions to give notice of the approach of a tram? 
A. Extra precautions in the way of blowing the 
whistle or ringing the bell on the locomotive, bu 

40 not anything additional at the crossing.
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Q. Is not that a question for the jury to say? 
A. No.

Q. And you say that is not the law at the pres-
ent time and was not the law in July, 1909, as 
enunciated in the case of Petrie against New York 
Central Railroad Company? A. I say that was 
not the law with respect to anything additional 
at the highway crossing. The additional precau-
tion refers to some additional notice by the loco-
motive engine; that is what that means, and that 
is the way that is construed in New York State.

Q. Are you familiar with the case of Coulter 
against American Merchants’ Express Company, 
56 New York, 585? That seems to be the leading 
case on this proposition. This is the quotation 
from that case: “ There can be no rule of law 
which imposes it as a duty upon one over whom 
danger impends by the negligence of another to 
incure greater danger by delaying his efforts to 
avoid it until its exact nature and measure are as-
certained. The instinctive effort on the part of 
the plaintiff to avoid the danger di,d not relieve 
the defendant from responsibility.”  That is the 
law of New York, is it not? A. Why, that does 
not, to my mind, give any legal principle; it 
sounds to me more like an argument in some par-
ticular case, the facts of which I do not know; 
I do not recall them.

Q. Does not that sound to you like the law on 
the question of a man in sudden peril? A. It may 
be an argument, but that is not the legal rule, nor 
it is not a legal principle.

Q. You do not mean to say that I am not quot-
ing properly from that case, do you? A. I mean 
to say that what you have quoted is not, to my 
mind, a legal principle o f law in New York State; 
it may have been used as part of the argument 
with respect to a legal principle.
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Q. Well, how about the case of Twombley 
against Central Park, &c., Railway Company, 69 
New York, 169, where the plaintiff jumped from a 
horse-car, in fear of a collision with a train, and 
it afterwards appeared that he would have been 
safe if he had remained on the car, and it was 
held that the question of contributory negligence 

10 was for the jury? A. That is true. In that case 
that doctrine of imminent peril applied, if  I recol-
lect correctly. I remember reading the case.

Q. And that is the law and was the law in July, 
1909, in New York? A. With respect to an acci-
dent of that kind, yes.

Q. Now, Mr. Oakes, you said that if a witness 
testified that he looked at a certain point, and it 
later developed that if he had looked at that cer-
tain point, that his evidence would be held, as 

20 a matter of law, incredible and thrown out—
The Court: Not if he looked, but if he 

looked and saw nothing.
Mr. Gilson: Yes, if he testified that he 

looked and saw nothing.
The Court: When there was something 

to be seen.
Mr. Gilson: Yes, when the other evi-

dence showed that there was something to 
be seen, then the Court, as a matter of law, 

30 would throw that testimony out, as being
incredible.

Q. Is that right? Do I understand you to say 
that? A. I do not think that you have gotten all 
of the elements. It is where the undisputed evi-
dence discloses that at the place where he says 
he looked the train must as a physical fact, have 
been within his line of vision, where he says he 
looked at that place and saw nothing, the Court
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says, as a matter of law, that that witness is in-
credible of belief, it is not a question o f fact for 
the jury.

Q. Then, as I understand, when the Court says 
that the overwhelming weight of the evidence 
shows that he could have seen that train, that then 
his testimony would be thrown out as incredible! 
A. I think it is where the undisputed proof is.

Q. Undisputed! A. Undisputed.
Q. Well, I suppose that is the same as the mere 

weight of the evidence, is it not! A. I do not 
recognize it as such.

Q. Or the overwhelming weight of the evi-
dence! A. Where there is a conflict of proof.

Q. Where there is any conflict at all— A. as 
to whether he could or could not see, that rule is 
not applicable.

Mr. Gilson: No, then it is a question for 
the jury.

RE-DIRECT-EXAMINATION by Mr. Parker:
Q. Is there any rule in New York State as to 

whether or not a railroad crossing is a place 
where a person approaching would be considered 
to be subject to the emergency rule!

Mr. Gilson: This is hardly re-direct.
The Court: I will allow it. It may be an 

omitted question.
A. Why, whether or not that rule of imminent 

peril would be applied in a crossing case depends 
altogether on the character of the case. Where 
there are multiplicity of tracks or multiplicity of 
engines it might be applied; but I have never 
known it in any case in New York to be applied 
to the simple crossing in an ordinary small vil-
lage or in the open country.
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RE-CROSS-EXAMINATION by Mr. Gilson:
Q. Well, yon do not know of any case of that 

kind that has come up in Court, do you? A. Yes, 
I  once tried one case myself where that rule was 
applied.

Q. In what Court? A. In the Supreme Court 
in New York State at Newburgh.

10 Q- Was it an automobile case? A. It was a 
pedestrian who was crossing the New York, On-
tario & Western Railroad tracks.
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After recess.

_ The testimony of Luster H. Robinson 
given at the former trial is read, defend-
ant’s counsel reading the direct-examina-
tion' and plaintiff’s counsel reading the 
cross-examination.

LUSTER H. ROBINSON, sworn in behalf of 
defendant:

Direct-examination by Mr. Parker:
Q. Mr. Robinson, where do you live? A. In 

40 Middletown, New York.
Q. And what is your business f A. Civil En-

gineer and surveyor.
Q. How long have you conducted that busi-

ness? A. About eight years.
Q. At the request of the Erie Railroad Com- 20 

pany, did you prepare a map showing the situa-
tion of the crossing of the highway and the rail-
road at or near Howells Station, New York? A.
Yes, sir.

Q. How far is that from Middletown? A. Four 
miles.

Q. I show you a blueprint here (shown to wit-
ness). What is this? A. It is a blueprint o f the 
map that I made.

Q. Were the figures set there according to your 30 
measurement? A. Yes, sir.

Q. And does it correctly show the buildings and 
tracks, the poles and other erections at and around 
Howells Station? A. It does.

Q. What is the scale o f the map? A. Twenty 
feet to the inch.

Mr. Parker: I would like to offer the 
map in evidence. May I have it put up ?

Said map is shown to plaintiff’s coun-
sel. 40
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By Mr. Gilson: Q. Mr. Robinson, does this map 
show anything there? Did you put in this map 
everything that you found at that station? A. In 
reference to what?

Q. With respect to the conditions and the sur- 
roundings coining down the hill towards the rail-
road track at that highway in a northerly direc-

10 tion. A. The ground. There is a bank there that

does not show. ■,«.,*
Q. Does this map show correctly the road. A.

q ’. The direction of each road? A. Yes, sir.
0  And the direction of that little road leading 

past the milk platform? A. Yes, sir; the outline

1S 0  Well, you have not extended the line of that 
road over the tracks, as appears at that place 

20 have you? A. That doesn’t extend over the

tra(f ' l)oes not that road go around the easterly 
side of that platform and then continue on ove 
the tracks to the passenger station oni the=ot 
side? A. A  foot passage;^ it isn t a hig y'

Q But it is a continuation of that road • 
Well they can walk across there, and X unagm 
they could drive across there, but it isn t a dnve-

30 Q. But that road does continue around
easterly end of that platform, does it, so that 
is not Straight, or has a curve m it? A. As

“ {  Well, why did you not continue it all the 
way? A. There is nothing to show there is

“T yo ,  m  « .  t *  « - » - , « * > " •  *•li*
There is no particular reason 1 ' examiii'Mr. Parker: Are you not cross ex

40 ing now?
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Witness : It is just a turning place there, that 
isn’t shown, hut—

Q. Well, it is a curve, almost a curve, almost 
at right angles', is it not? A. Just around1 the 
end1 of the building.

Q. Are you sure that this little road that we are 
speaking about, that leads past this milk plat-
form, joins this main highway on just the angle 10 
you have here on the map? A. Yes, sir.

Q. Is it not more on an angle, starting up 
further away from the track? A. This is the out-
lines of the foot o f the bank as you come around 
there (indicating on map). The wheel tracks may 
turn, but that is the outlines of the edge of the 
road. There may be a wheel track in there. It 
doesn’t show any wheel tracks in there. This 
is what you would talke as the edge of the road.

Q. Well, have you got anything on this map to 20 
»how the distance of this milk platform from the 
first rail o f the east-bound track? A. I can’t tell 
you.

Q. Well, is there anything on the map? A.
The scale is correct; it scales correctly.

Q. Is that true of the distance from the rail of 
the east-bound track to the middle of this road 
leading past the platform? A. Yes, sir.

Q. That is scaled correctly, is it? A. Yes.
Q. Now, as I understand you, then, with that 30 

one exception, the continuation of this little road 
everything is shown on this map just as it is 
there ? A. According to scale; yes, sir.

Q. When did you make your measurements?
A. In December of this year.

Q. Do you know whether any changes were 
made between July, 1909, and December, 1911?
A. I have been over that road a number of times.
I have never seen any changes. I  couldn’t swear 40
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10

whether the wheel tracks have been changed or
not, but no material changes.

Q. No change in the location of the milk plat-
form or any of those buildings? A. No, sir; 
there is not.

Q. No change in the telegraph poles? A. Wo, 
sir.

Mr. Gilson: No objection.
Said map is marked Exhibit D-2, and is 

placed upon the wall.
By Mr Parker: Q. Which is north and which is 

south on'that map? A. This is north and this is 
south (indicating).

Q. The top of the map is north? A. Yes, sir.
Q. And the railroad, then, runs practically east

and west? A. Yes, sir. , . &
Q. Now, I see a building marked on the top ot

20 the map (indicating). What is that? A. The 
station; the passenger station. .

Q. That is the passenger station? A. *es, , 
Q. What is that shaded line around it (lndioa - 

ing)? A. This is the platform, part o f it here, 
the shaded line is the station proper, t e ui t
infir proper (indicating) • .

o  Now, just show us the road running aero»» 
the railroad—the highway ? A. That is it (mdi-

C&Q At the bottom o f the map? A. At the bot-
tom o f  the map. It runs practioally northeas ,
across that way (indicating). «

Q. And I see a building apparently on the le
■ hand side of the map. What is that? A. A

h0Q*'Do you know what the name of that hotel

iS? A - T £ n : r W eli'tkat is the Mountain 

House.
40 W itness: The Mountain House.

36
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Q. And I see another building put down at the 
foot of the map, at the bottom of the map. A. 
That is a dwelling (indicating).

Q. That is a dwelling house? A. Yes.
Q. Do you know who lives there? A. No.
Q. But it is the dwelling house that stands up 

on the Side of the hill, does it not? A. Yes, sir.
By the Court: Q. On the east side of the road? 1 0  

A. Yes, sir.
By Mr. Parker: Q. Now, we have a good deal 

of .talk about the freight platform. Where is 
that? A. There (indicating).

Q. Does that show by scale the size of it? A.
It does.

Q. And its distance from the road? A. Yes, 
sir.

Q. At the crossing across the road there, the 
railroad, I see some heavy marks (indicating). 20 
What do those represent ? A. This is the crossing 
proper, the woodwork of the crossing of the 
highway (indicating).

Q. And how wide is that? A. Twenty-eight 
feet. It varies a little.

Q. What is the most southerly track repre-
sented on that map ? A. The east-bound main.

Q. And what is the middle track? A. The west-
bound main.

Q. And what is the third track? A. It is a 30 
siding.

Q. I understood the testimony in this case that 
the train which approached the crossing, into 
which Mr. Dickinson’s automobile ran or was run 
into by, came on that track, the middle track. A.
The middle track; yes, sir.

Q. Did you make any observations in the centre 
of the highway, looking towards the east, to show 
how far people could see? A. Yes, sir. 40
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Q. Start in the middle of the railroad track 
and in the middle of the highway. How far a 
view would a person have there?

The Court: Which way?
Mr. Parker: The middle track.
Mr. Gilson: I object, if the Court please, 

unless it is shown that everything was ex 
IQ actly in the same condition in December,

when it appears that he made those obser-
vations, as they were on July 31, 1909

The Court: The evidence is that there 
has been no material change as to the situ-
ation depicted by the map. Do you wish to 
cross-examine the witness as to whether 
the line of the road has been changed?

Mr. Gilson: No, sir; I  just wanted to find 
out when he made the observations when 

20 he made this particular observation.
The Court: I f  you wish to ask the wit-

ness whether between the time of the acci-
dent and the time when he made the obser-
vation the line of the road has been 
changed, the line of the railroad to the east 
has been altered, you may do so.

By Mr. Gilson: Q. When did you make these ob-
servations with respect to the view? A. In

A.cember.
30 By the Court: Q. In December of this year ?

In December of this year.
By Mr. Gilson: Q. At the same time you made

the measurements? A. Yes, sir.
Q. Do you know whether there was any change

■ in the line of the railroad to the east? A. The V
has not.

Mr. Gilson: All right.
By Mr. Parker: Q. Then just answer my qnes- 

4 0  tion. What was the view that you observe
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the middle of the highway and the middle o f the 
track? Did you make an observation there? A. 
Yes, sir.

The Court: December of this year means last 
December, I  suppose ?

Witness: Yes, sir; 1911.
A. It is 2100 feet straight sight that you can 

see in the middle of the west-bound track; and 5 
feet from the middle, from the south rail o f the 
west-bound track, it is—

By the Court: Five feet south of the south 
rail? A. Five feet; yes sir. Five feet south of 
the south rail of the west-bound track you can also 
see 2,100 feet; in centre of the east-bound track 
you can see 2,100 feet.

By Mr. Parker: Q. How far is that from the 
centre of the main track? A. Well, it is 13-foot 
centre.

Q. That is 10 feet south of the south rail of the 
west-bound track, is it not? A. Yes, sir.

Q. Well, 10 feet south of the south rail o f the 
west-bound track how far can you see ? A. 2,100 
feet.

Q. At 15 feet how far can you see? A. At 15 
feet, 2,080 feet.

Q. At 20 feet how far can you see? A. The 
same distance, 2,080 feet.

By Mr. Gilson: Q. Twenty feet from where ? A. 
From the south rail o f the west-bound track.

By the Court: Q. Give me your distance again 
at 50 feet. A. Fifteen feet, 2,080, and at 20 feet, 
2,080. It does change there.

By Mr. Parker: Q. Now, in between 25 and 20 
feet the line of the freight-shed, begins to inter-
fere, does it not? A. Between 20 and 25; yes, sir.

Q. At what point does it interfere with a view 
of over 1,500 feet?

10

20

30

40



166

Luster H. Robinson—Direct

The Court: That 20 and 25 feet are meas-
ured from where?

Mr. Parker: From the south rail of the 
west-bound track.

The Court: I will ask the witness.
By the Court: Q. From what point do you meas-

ure your 20 and 25 feet? A. All these measure- 
10 ments are from the south rail o f the west-hound 

track.
Q, Then the freight shed begins to interfere 

between the 20 and 25 feet points? A. Yes, sir; 
at about 23 feet.

By Mr. Parker: Q. Did you make any observa-
tion at 24 feet? A. No, at 25 feet is the next ob-
servation.

Q. The next observation was taken at 25 feet. 
What was the result of that observation? How 

20 far could you see without looking through the 
shed? A. You could see 441 feet clear of the 
shed.

By the Court: Q. What do you mean by ‘ ‘ clear 
of the shed” ? A. There is an upright post in the 
corner, and looking this side of it you could see 
441 feet.

Q. Which side is “ this side” ? A. Well, on the 
left side, or down the track, on the clear side of 

-the shed, toward the track, on the north side of
the shed. . .

Q. That is all I  want to know. At a point lj  
fe«‘t south of the south rail of the west-bound 
track you can look north of the shed and sec 

. feet? A Acs, sir.
By Mr. Parker: Q. And at 26 feet how far can 

you see in the same way? A. 303 feet.
Q. And at 27 feet how far can you see? A. -

feet. « a 100
Q. And at 28 feet how far can you see. A.

40 feet.
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By tbe Court: Q. Looking all the time north of 
the shed? A. Yes, sir.

Q. Along the side o f the shed? A. Yes, sir; on 
the north side.

Q. Not through the shed? A. Not through the 
shed at all.

By Mr. Parker: Q. Now, take up your views 
from 25 feet by looking through the shed. A. 
Looking through the shed, at 25 feet you could 
see 1,957 feet; at 26 feet, looking through the 
died you could see 1,840 feet.

By the Court: Q. Let me ask you what was 
your position when you took these observations? 
A. Standing on the ground.

Q. How tall are you? A. Six feet.
By Mr. Parker: Q. Well at 27 feet? A. 27 feet, 

1,335 feet.
Q. Twenty-eight feet? A. 765 feet.
Q. Twenty-nine feet? A. 1,041 feet.
By the Court: Q. Let me ask you : You can see 

further from the 29-foot point that you can from 
the 28-foot point? A. Yes, sir; there is a space 
in there between the poles and obstructions at 
that one point.

By Mr. Parker: Q. Is there any obstruction to 
the view except the shed between the 29-foot 
point and the next time you took it? A. Going 
which way, out?

Q. Going backwards, yes. A. The bank begins. 
At 35 feet you can still look through the shed.

Q. And how far can you see? A. 550 feet.
Q. And at 40 feet? A. 445 feet.
Q. What is your next observation? A. Forty- 

five feet. You could see 307 feet.
By the Court: Q. Still looking through the 

shed? A. Yes, sir.
By Mr. Parker: Q. What is your next observa-
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tion? A. At 50 feet, 277 feet, through the shed.
Q. Can you give us your next observation? At 

60 feet, how far? A. At 60 feet you could see 
247 feet. That is on the south side of the shed 
that you are looking then.

By the Court: Q. That is your first view south 
of the shed, is it? A. Yes, sir.

10 By Mr. Grlison: Q. Do you mean south or east ? 
A. South, looking south of the shed.

The Court: We have got by the shed now. 
Witness: We have got by.
Mr. Parker: Well, give us your other views, 

whatever they are. A. At 75 feet, 207 feet; and 
at 100 feet, 170 feet; at 150 feet, 140 feet; at 200 
feet, 108 ft. That is the last.

Q. Then you say your map is made on the scale 
of 20 feet to the inch? A. Yes, sir.

20 Q. And that by use of a ruler we can find the 
distances of these erections you have shown on 
the map? A. Yes, sir.

Q. Just give us the distance between the hotel 
and the first railroad track? A. Along this way 
(indicating) ?

Q. No, straight across.
The Court: From the nearest point oi

the hotel.
A. It is 70 feet. .

30 Q. Now, is there any obstruction to the view 
after you get past the hotel, to a view to the left ?
A. No, sir; up the track.

Q. How is the track, straight? A. Yes, both
ways. ' ,

Q. And is the track level, or is there a grade
there? A. There is a grade to the west; going
west there is a grade.  ̂ .

40 Q. That is, going in the direction in which t i
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train was coming, the train was going up a grade; 
is that right? A. Yes, sir.

Q. And do you know what the grade is? A. 1 
couldn’t tell what the grade is.

By the Court: Q. Let me ask you: Was this 
measurement from the hotel from the solid struc-
ture of the hotel or from a porch? A. From the 
solid structure. There is about a five or six-foot 
as I remember, or a seven-foot porch on it.

Q. That would take five feet off ? A. Yes, from 
the edge of the porch. I wouldn’t swear just to 
the width of it. I have got the solid part of the 
hotel.

Q. About a five-foot porch? A. ^es, sir. .
By Mr. Parker: Q. What is the little road as 

it runs across the milk platform, or freight shed ? 
A . Well, it varies from six to seven feet.

Q. And it is just a driveway? A. What I term 
as the beaten part of the driveway, the edge of it.

Q. You have not put down there the line of the 
bank, have you? A. No, sir.

Q. Do you know what is the height of the 
freight platform, from the ground to the plat-
form? A. Why, I didn’t measure it; I could ap-
proximate very close.

Q. How much? A. About three feet.
Q. tlow far is the first telegraph pole from the 

highway? A. The centre?
Q. Yes. A. (Measuring on map) 120 feet. 

Well, there is one right by the milk platform. Is 
that the one you mean?

Q. Well, what is that one? A. The first one is 
at the west end of the milk platform, 35 feet. 
The next one is 120 feet from the centre of the 
road.

By the Court: Q. In the centre of the road—A. 
Parallel with the tracks.
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Q. Measuring parallel with the tracks, 35 feet 
to the telegraph pole which is at the westerly end 
of the milk platform? A. Yes, sir.

Q. You said something about another pole? A. 
The next one down.

Q. To the east? A. To the east.
Q. Along the track? A. Along the track, 120 

10 feet from the centre of the highway. The next 
one is 220 feet from the center of the highway.

By Mr. Parker: Q. Is there any usual distance 
of telegraph poles from one to another? A. They 
run from 100 to 120 feet.

Q. Please tell us the distance of that little 
house on the south of the map from the railroad 
track? A. Along the highway?

Q. No, a straight line. A. (Measuring on map) 
the nearest part of the house, about 150 feet.

20 Q. And how far is it from the nearest part oi 
the house to the centre of the highway? A. 
Twenty-five feet.

Q. And what is the width of the highway at 
that point, opposite the house? A. It is 10 
feet— the edge of the bank.

By the Court: Q. Your measurement was from 
the nearest part of the house to the centre of the 
highway? A. Yes, sir.

Q. The highway is how. wide? A. From the 
edge oi the— 16 feet; it varies a little one way or 
the other; 14, 16, 15 feet, along there.

CROSS-EXAMINATION by Mr. Gilson:
Q. Mr. Robinson, do I understand that that is 

the only house on that side of the highway? A. 
This house here (indicating) ?

Q'. Yes. Is there not another one nearer the 
railroad, right up on top of the bank? A. Not 

40 close to the highway not up in here (indicating).
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Q. I show you Exhibit P-1 (shown to witness), 
and call your attention to a house up on top ox 
that bank. Is that the house that you are talk-
ing about and the one that is shown on this map ? 
A. No.

Q. That is nearer the railroad than the one 
shown on your map, is it not? A. Nearer the 
railroad, but over here, yes (indicating).

Q. Well, it is right up on top of this bank, is it 
not? A. Yes, it is further over here (indicating).

By the Court: Q. When you say “ over here,”  
you mean further towards the east? A. Further 
towards the east. I couldn’t tell you —

Q. Well, approximately, can you give us an 
idea compared with the house that you are talk-
ing about? A. No; it isn’t closer to the high-
way.

Q. About the same, is it not? A. No, I would 
say it was further from the centre of the high-
way than the one further up the hill.

Q. Well, how much further, about? A. Well, I 
can’t tell you from a photograph. I would say 
about 35 or 40 feet further from the centre of the 
nighway.

Q. You said the other house was 120 feet. You 
do not mean to say— A. Oh, no.

The Court: Twenty-five feet ?
Witness: Twenty-five feet.

The Court: From the road. You are 
speaking about the road, are you not?

Mr. Gilson: Yes, the highway.
The Court: Yes.
Mr. Gilson: Oh, yes. The hotel was 120 

feet from the highway.
Q. You say this house is 25 feet from the cen-

tre of the highway? A. Yes, sir.
Q. And about how much do you judge this
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bouse to be from the centre of the highway (in-
dicating). A. Weil, perhaps 50 or 75 feet, or 
maybe a little more.

Q. Why did you not put this house on that map, 
when X asked you a few moments ago if  it showed 
everything, and you said yes? A. It shows 
everything in connection with any view that you 
could get there.

Q. Does that house that you have on your map 
have anything to do with your view? A. No; 
somebody lives there, that is about all X know, pei- 
haps a witness.

Q. Who told you what to put on that map? 
A. N obody; I went there alone. I  was told to gft 
there and mafke a map of it. They had a map
made before. # .

Q. So that you used your own judgement? A.
20 So that I used my own judgment. I didn’t know

anything about it.
Q. You said that looking to the left, to the west, 

that there were no obstructions except that hotel 
shown on your map. A. Did I say that?

Q. I understood you to say that. A. (indica - 
ing) there was a shed over here. As you come 
down here you can see up the track ( i n d i g o ) .

Q. But there is a shed right m front o ‘ 
hotel and almost on the railroad, is> there no •

30 Right to the left edge of thè map the shed he gin . 
Q. Why did you not put that on this map •

No reason at all. », . _iv
Q. There are also, looking to the e , : '

one line of telephone poles or telegraph poles bn 
two lines, are there not? I  show you Exhib -
P-7 (shown to witness). t v

Mr. Parker: That is looking towards th- 

west.
40 A. Yes, there is poles there.
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Q. You did not put those poles there? A. Not 
at all. They don’t obstruct the view.

Q. They do obstruct it, do they not? A. No, 
sir.

Q. Do you mean to say that that shed and those 
telegraph poles had nothing to do with the view?

A. The shed has something to do with it, maybe 
but it is some way up the track, where it doesn’t 
obstruct, and the poles don’t amount to anything.

Q* Now I show you Exhibit P-6, showing two 
houses on the right-hand side of the road coming 
down the hill (shown to witness). The second 
house is the one that is shown on your map, is it? 
A. This one, yes (indicating).

Q. That is the one, up towards the top of the 
hill? A. Yes, towards the top of the hill.

Q. The other hoilse is the one that we have just 
been talking about, on this other photograph? A.. 
Yes, sir.

Q. Now, all your observations of the distances 
given by you, of course, were given from the post 
advantageous points that you could see the track, 
were they not? A. Well, walking along and take 
them.

Q. Well, you picked out, naturally, the places 
where you could get the longest view to the east? 
A. Where you could see, certainly.

Q. Could you see looking through the shed, the 
way you said you did— could you see the tracks, 
the rails? A. I  could see a man. I usually use 
a man, let him go down there and stand.

Q. Not usually; what did you do this time? A. 
I did this time.

Q. Who was he? A. A  friend of mine in Mid-
dletown—

Q. What is his name? A. —in the garage. 
McBrier is the man that was with me.

10

20

30

40
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Q. Is he the man on the track! A. He is the 
man that went with me.

Q. And you sent him down at each of these 
points? A. Yes, sir.

Q. Each time you looked? A. Yes, sir.
Q. Is he in Court? A. No, sir.
Q. Did you ask him to be here? A. No, sir.

10 Q. Did you tell Mr. Parker that he helped you? 
A. No, sir.

Q. You could see what part of his body at each 
o f these points? A. I could get a good view of 
him. I couldn’t see his feet; I  could see different 
parts of him, sometimes half of him and some-
times more.

Q. Of course you do not mean to lead the jury 
to believe that if there were shrubbery, weeds and 
stuff growing up there alongside of the bank, or 

20 stuff on the platform, that you could get any of 
these great views that you have testified to, do 
you? A. I hardly think I could get a view of a 
man down there, but I am quite positive I could 
get a view of an engine. I  don’t think I could look 
through there and get anything as small as a man.

Q. That platform is how high from the ground, 
Mr. Robinson? A. I should imagine about three
feet.

Q. Did vou measure it? A. No.
30 Q. About three feet? A. I say about three

feet. . ,, .
Q. Suppose there were barrels piled up on tnat

platform — barrels or boxes? A. Well, I  am not
talking about the barrels. .

Q. Well, I am talking about them. A. Well, De- 
fore I  answer it I  want to know where they were
and how many there were.

Q. I f  there were boxes or barrels piled UP 
40 that platform, which is three feet above . w
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ground, you do not mean to say that you could 
see a locomotive or anything else on that track for 
the distances testified to by you, do you? A. It 
depends on how they are placed.

Q. How could they be placed so that you could 
see? A. One on top of the other. I f  they were 
spread apart a little, you could see between them; 
if they were set on one side, you could see differ- jo  
ent than you could in another place.

Q. You could get a glimpse—you mean if you 
stood right there and got in the right position, 
you could see either one side or the other or be-
tween them, if  they were arranged just right? A. 
Exactly.

Q. But you do not mean to say that a person 
coming down there in either an automobile or a 
wagon could see, do you? A. With the barrels 
there? 20

Q. Yes. A. I don’t know; I would testify to 
th£t.

Q. Referring to photograph P-3 (shown to wit-
ness.) I f  this part o f the embankment between 
the high part o f the bank and the freight-shed had 
been grown up with weeds of course you could not 
get the views that you testified to, either, could 
you? A. Oh, no, if it was solid—

Q. Well, not solid, but— A. Well, good, heavy 
weeds. You couldn’t see a man down there. 30

Q. You could not see a man down there? A.
No.

Q. There were not any weeds or anything like 
that grown up when you made your observations ?
A. No.

Q. This man that you said was standing, was he 
on the east-bound or west-bound track? A. On 
the west-bound track. • 40
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Q. You said there was a grade there on the rail-
road? A. Yes.

Q. Is that what you call a heavy grade or just a 
slight grade? A. Not at that point.

Q. But it is a grade so that the trains have to 
get a pretty good start from Middletown to make 
it? A. Yes, they come over the hogback there, 

10 what we call the hogback, pretty good.
Q. A  pretty good clip, do they not? A. Yes, 

sir.
Q. In order to make that hill? A. Oh, yes.
By the Court : Q. Does your map show the posi-

tion of the telegraph pole that you say was at 
the west end of the freight shed? A. Yes, sir; 
it says “ Pole.”

Q. Can you tell the dimensions of that pole. 
Never mind the height, but the thickness of it, the 
diameter? A. I didn’t measure it, sir, but I could

30

A. Not over 13 inches,

40

tell you—
Q. Weil, aproximately.

14 inches at the outside.
By Mr. Gilson: Q. Is not that an extremely 

large pole there, Mr. Robinson? A. Not as I re-
member it.

Q. Well, I call your aMb^tion &  P-5 (shown to 
witness), and ask you if it is hot almost half as 
large as the barrel standing alongside of it, or 
quite as large as that? A. Oh, no.

Q. Does it not look that way? A. No, it don c.
Q. What is the diameter of an ordinary barre 

—that barrel? A. I  don’t know what the diame-
ter o f a barrel is.

Q. Does not that pole look a little larger 
the ordinary telegraph pole? I will showyou 
same pole in P-4 (shown to witness). A. > » 
wouldn’t say so. Yon know a 13 or 14-mch butt 
on a pole, it is a pretty fair pole.
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Q. It is a pretty large pole? A. Yes, sir.
Q. As poles go? A. Yes, sir; 13 or 14 inches 

is a pretty large pole as poles go.
By the Court: Q. Show us 13 or 14 inches 

(handing ruler to witness). A. (Witness indi-
cating on ruler.)

By Mr. Cilson: Is that 13 or 14? A. 13.
Q. Did you measure those posts o f the freight io  

shed? A. The size of them?
Q. Yes. A. No.
Q. About what are they, do you know? A. N o ;

I couldn’t say.
By Mr. Parker: Q. Do you know the heigh* of 

a barrel? A. No.

The testimony of Hector Tuthill given at 20 
the former trial is read, defendant’s coun-
sel reading the direct-examination and 
plaintiff’s counsel reading the cross-ex- 
amniation.

HECTOR TUTHILL, sworn in behalf of de-
fendant :

Direct-examination by Mr. Stickel:
Q. Hr. Tuthill, where do you live ? A. Howells, 

New York. 3 Q
Q. Where did you live on July 31, 1909? A. 

About half a mile west of Howells.'
Q. What is your business ? A. Farmer.
Q. Do you send milk to market? A. I did at 

that time,
Q. What time of day do you usually deliver 

milk ? A. About 5 :30 in the afternoon.
Q. Where? A. Howells Station.
Q. The freight platform? A. The milk plat-

form; yes, sir. 4 0
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Q. Do you keep a record of the milk delivered ?
A , I do.
Q. Have you that record with yon ? A. I have.
Q. Will you produce it ! A. (Witness pro-

duces memorandum book.)
Q. Will you turn to your record of July 31, 

1909? A. Yes, sir.
10 Q. And tell us what that record shows as to 

milk delivered at the freight platform at Howells?
Objected to as irrelevant and on the 

ground that no foundation has been laid 
for the question.

The Court: The suggestions that you 
make do not exclude this evidence. It is 
probably only a link in the chain. I can 
see how it may tend to throw light on this 
case.

20 Plaintiffs’ counsel prays an exception,
and the same is allowed.

(Question read.)
A. Three forty-quart cans; each held forty 

quarts.
Q. What time o f day were they delivered at 

the freight platform? A. About 5:30 in the af-
ternoon.

Q. They were to go down on a certain train, 
were they? A. Yes, sir.

3 ° Q. What time did that train go down? A. 
Why, it was due to leave at 6:05, I think.

Q. At the time you delivered those three cans of 
milk at the freight platform was there anything 
on the platform? A. I believe the platform  was 
empty, to the best o f  my knowledge, entirely 
empty.

Q. Was there anything to obstruct the view 
through the platform? A. Nothing.

40 Q. When you arrived at the crossing did you
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learn anything about an accident that had hap-
pened at that point? A. I heard it just before 
I reached the crossing.

Q. Who told you?
Objected to.
The Court: This is not to prove what the 

circumstances were, of course, but merely 
to prove the fact that the witness heard j q  
aiiy report o f an accident. I  think it is 
competent.

A. M t  John Rowland.
By illG Court: Q. You heard it from someone 

befofb you reached the station? A. Yes, sir.
By Mr. Stickel: Q. Did you know in any other 

Way Bint there had been an accident ? Did you see 
a damaged automobile? A. I did.

Q. Where was it? A. Lying along the track, 
the east-bound track. 20

Q. Was it east or west o f the crossing? A. It 
was west of the. crossing.

Q. At that time, Mr. Tuthill, who were the ship-
pers of milk from the Howells freight or milk 
platform? A. Mr. Asa Mapes, Mr. Emmett 
Mapes and myself.

Q. Are Mr. Asa Mapes and Mr. Emmett Mapes 
presnt in Court this morning? A. They are.

Q. Will you just tell us what you saw of the 
automobile when you came down to the crossing? 30 
A. After I unloaded the milk I heard of the acci-
dent, and I drove around and saw the automobile, 
the wrecked automobile, lying there.

Q. Will you tell us what part of the platform 
you placed the milk? A. About the center, the 
usual place.

Q. On the side nearest to the tradk, or the other 
way? A. No, near the little driveway; just lift 
it out of the wagon and set it on the edge o f the 
platform. 40
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Q. As I understand, you drove in in the rear cf 
the shed? A. Yes, sir.

Q. And placed it on the side nearest the road? 
A. Yes, sir. There is just a driveway around the 
platform.

Q. Did you place them out in a row or on toy) 
of one another ? A. Just set them out.

10 Q. Just set them out straight? A. Yes, sir.
Q. How high is a milk can? A. A  milk can is 

about 30 inches high, I should judge.

CROSS-EXAMINATION by Mr. Gilson:
Q. How did you happen to come here this morn-

ing, Mr. Tuthill? A. I come at the request of the 
railroad company.

Q. Of course your expenses were paid? A . 

Why, certainly.
20 Q. And a little more? A. No.

Q. How much? A. Well, they pay me for
time.

Q. What is that? A. They pay my expenses 
here.

Q. Well, how much do they give you? A. I
don’t know. ,

Q. You don’t know how much they gave you.
A. No. They pay my expenses here.

Q. But you do not know how much your ex- 
30 penses w e r e  or how much they give you? A .  

They haven’t paid me yet; they have paid my
expenses so far. ,

Q. Well, how much have they paid so ta r . - •
They paid my railroad fare.

Q. Anything else? A. And board.
Q. Anything else? A. No, sir.
Q. How much did that amount to all toget

A  Probably less than $5 so far.
40



181

Hector Tuthill—Cross

Q. Of course your record does not show whether 
there was anything on that platform when you 
say you put (let me see that record) (witness 
hands book to counsel)—when you say you put 
the cans there, does it? A. No, sir.

Q. What is it that calls it to your mind now after 
two and a half years that that platform was
I ear ? A. Well, it isn ’t two and half years since 1 0  

I had occasion to think about it.
Q. And that is what makes you think now that 

teat platform was clear, is it? (No response.)
Q. Is there anything else that makes you think 

now that that platform was clear when you put 
those milk cans on? A. Welt, my own observa-
tion.

Q. Well, I know, but you can not remember now. 
after two and a half years, just the condition of 
that platform on that particular day, can you? 20 
A. No, sir.

Q. So that you will not swear positively that 
there was not something on that platform when 
you put those cans on that day? A. I can swear 
that you were not there.

Q. I understand that, but you can not swear 
that there wrere not any boxes or barrels there 
when you put the cans on, can you? A. Boxes 
of what?

Q. Anything, lettuce or anything else? A. 30 
Yes, I will swear there was no lettuce there, posi-
tively.

Q. But you will not swear that there were not 
some boxes and barrels there on the platform?
A. Well, I have a very distinct recollection of it, 
and it was empty—the platform.

Q. Well, what is it that makes you so distinct 
now in your mind? A. I knew something of the 
parties that— 40
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Q. You knew there had been an accident? A. 
I knew there had been an accident, yes.

Q. Now, you did not know at that time that that 
accident would have anything to do with the con-
dition of that platform, did you? A. No, sir.

Q. So that that did not call the condition of this 
platform to your mind, that this accident had oc- 

10 curred, did it? A. No.
Q. Now, tell the jury what if is that calls it so 

vividly to your mind now that that platform was 
clear, if it was not this accident? A. Well, I have 
been used to delivering milk there a good many 
years, and I usually notice the condition of the 
platform, and I—

Q. And you picked this day out o f all the 
others? A. No.

Q. And say that at that time there was nothing 
20 on that platform? A. I know this was on a 

Saturday, and I know on other days there was 
apt to be celery and lettuce there, but Saturdays 
never.

Q. Do they not ship other things besides celery 
and lettuce from that platform? A. Not usually 
no, sir.

Q. Well, sometimes? A. Oh, I have seen things 
there.

Q. And there were freight trains, and other 
30 trains coming along all times of the day and pick-

ing up stuff from that platform, were there not? 
A. No, not usually.

Q. Sometimes? A. There is a produce tram 
just ahead of the milk train that picks up things.

Q. Just ahead of the milk train? A. Yes.
Q. How long before the milk train? A. Yes.
Q* How long before the milk train? A. It is 

often there when I am taking milk, half-past live. 
40 Q. The produce train comes along and ta es
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up the stuff on the platform ? A. Usually through 
the summer season.

Q. What becomes of it on Saturdays? A. 
Don’t send it Saturdays; there is no market Sun-
day mornings.

Q. Are there not other cars on that tram re-
sides produce cars? A. You mean passenger 
coaches? j q

Q. Any kind of coaches? A. It is just called a 
produce train.

Q. Well, it is a regular train that goes through 
there, is it not? A. I think it does through the 
summer season.

Q. And it picks up other freight besides pro-
duce, does it not? A. I couldn’t say. It is called 
the produce train.

RE-DIRECT-EXAMINATION by Mr. Stickel; 20
Q. Mr. Tuthill, was not your attention directed 

to the condition of this platform by people 
wondering why the man did not see the train 
through the platform?

Objected to.
The Court: No. In the first place it is 

leading, ond, in the next place, it is founded 
on hearsay observations. It is not part of 
the res gestae.

Q. When was your attention first directed to 30: 
this freight platform after the accident? A. 
About being empty?

Q. Yes? A. Why, it was common talk there, 
talked among the people.

Q. When did someone from the railroad first 
see you after the accident with respect to the con 
dition of the platform ? A. I think it was a year 
ago last June.

Q. Did you recall at that time that there was 
nothing on the platform? A. Yes. 40
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RE-CROSS-EXAMINATION by Mr. Oilson: 
Q. You say it was common talk around there? 

A. Yes, sir.
Q. I suppose the station agent or somebody 

from the railroad went up to see you about it? 
A. No, sir.

Q. Now, all your testimony is founded largely 
10 on the fact that other people said that that plat-

form was clear, is it not? That was the common 
talk? A. No, sir.

Q. Don’t you think that is the reason you think 
so now, that the platform was clear, because it 
was talked about there? A. I think if it had been 
full of celery, as it was sometimes, I would have, 
noticed it and known it.

By the Court: Q. Where was your milk going? 
A. Jersey City.

20 Q. How did you get your empties badk? A. 
Why, they have a train that brings the empties 
back.

Q. When do you take back the empties? A. 
The same time I deliver the milk. The emptier 
are on the opposite side of the track.

Q. On the station side? A. Yes, sir.
Q. Did you take back any empties on this trip?

A. Yes, sir.
Q. Where did you take them from? A. The op-

30 posite side of the track.
Q. What is the diameter of a forty-quart can. 

A. Why, I should think about 15 inches. I never 
measured one especially.

The testimony of Asa Mapes given at the 
former trial is read, defendant’s counse 
reading the direct-examination and plain-
tiff ’s counsel reading the cross-examina-
tion.40
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ASA MAPES, sworn in behalf of defendant: 
Direct-examination by Mr. Stickel:
Q. Mr. Mapes, where do you live ? A. I  live at 

Highland Lake.
Q. Where did you live on July 21,1909? A. .At 

Highland Lake.
Q. What is your business? A. Fanning.
Q. And was it that on July 31, 1909? A. Well, 10 

milk; that is my business, a milk Ijarm.
Q. When do you usually deliver milk at the 

milk platform at Howells, at what time of day?
A. Well, between half-past five and six.

Q. Do you keep a record of the milk delivered 
at that point? A. I do.

Q. Have you that record with you? A. I have.
Q. Refreshing your memory from that record, 

will you tell us what it shows you delivered at the 
freight platform on July 31,1909 ? A. (Referring 20 
to memorandum book.) Two cans.

Q. Two cans? A. Two cans; yes, sir.
Q. What time of day was that delivered at the 

milk platform? A. Well, sometime— about quarter 
of six probably, between half-past five and that.

Q. And when you delivered those two cans at 
that point was there anything else on the milk 
platform ?

Objected to as leading.
A. Well, nothing but three cans. 30
Q. When you delivered those two cans on the 

platform what else was on it? A. Nothing but 
three cans of other milk.

Q. What part of the platform were they on?
A. Well, we set them in the center, generally, 
about the middle.

Q. About the middle of the platform? A. Of 
the platform; yes, sir.

Q. Which side of the platform, the north or 
the south side? A. The south side. 40
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' Q. Where did you place your causi A. I set 
‘ them on the platform, as X generally do, right 

about the center o f f the platform.
Q. The, north or the south side ! • A. The south

side.
Q. When you arrived at that point did you learn 

of an accident that had occurred at that crossing! 
10 A. I did sir.

Q. How did you learn it ! A. Well, I  saw it.
Q. Saw what! A. T saw the Automòbile.
Q. Where was it ! A. It was laying up the 

track nearly opposite the hotel.
Q. What track! A. The’ Erie track.
Q. East or west-bound track! A: It was'on

the east-bound track, I  think.
Q. Was there anybody around there at that 

tim e!' A: Well, there was a few looking around
20 the machinfe, that was’all.

Q. Who were the shippers of milk in that com-
munity from that point at that time! A. Well, 
Mr. Tuthill and myself and S. E. Mapes.

CROSS-EXAMINATION by Mr. Gilson:
Q. Of course, you' have talked this thing over a 

great many times with different'people since 
§ 5  have yon not? A. Well, not very much.

Q. About how many times would you say.
10 Well, that I couldn’t say.

Q. Well, more than two dr three! A. WH>,
has been general talk. „„L a v e

Q. And you remember now because you Have 
talked it over lately with somebody!' A. No, no

< only on account o f  that.
Q. When was the last time yon talked to any 

; body abonf this accident?' AVWell, I conldu t 
tell you. Lately, likely, yes.

Q. I Within the last w$ek,awas it not. A. Yes,
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< Q. Who was-that you talked to?' A. Well, peo-
ple around Howells.

Q. Anybody from the railroad» company? A. 
No, sir.

Q. And have you not seen anybody frofn the 
railroad company within the-last week? AV Why, 
I have.

Q. Whom? A. I don’t1 know as I < could call 
their names.

Q. Did he not talk to you about this case? A. 
Nothing, any further than what I have told you.

Q. You did not tell me anything yet? A. Well, 
I told you all I know about it, that is all.

Q. Well, somebody did, o f course,- come to you 
and pay your expenses to come down1 here ? A. 
I paid my own expenses.

Q. Have they not paid you anything at all? 
A. I haven’t had anything yet.

Q. Have you had any promises? A. No, nut 
particularly.
' Q. You just came down and paid your own ex-
penses? A. I don’t -expect to-come down here 
for nothing.

Q. Well, you did not come down because you 
were particularly fond of thè Erie Railroad Com 
pany, did you?' A. I  came down because—

Q. Because somebody asked you? A. Because 
it was necessary. ^

Q. Now, that person that asked you to come 
down told you the case was coming up for trial, 
did they not? A. Yes, sir.

Q. And they asked you what you were going to 
testify to? A. No.

Q. Did they not ask you whether you were go 
ing to say that that platform was - clear of every-
thing when you put your milk on, except those 
other three'cans? A.’ There was nothing else on 
there.

10

20

30

40
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Q. But this man that asked you to come down 
today, did he not ask you if  you were going to 
testify that way? A. No, X don t think he did.

Q. Well, you will not swear positively that he 
did not? A. Well, I don’t think he did.

Q. Now, he did talk it over with you and ask you 
what you were going to testify to? A. No, he 

10 'didn’t ask me what I was going to testify*
Q. He did not ask you what you were going to 

testify; he just asked you to come down and come 
to Court? A. Well, I  knew what it was for.

Q. When you saw this auto alongside of the 
track did you see any of the people that were in-
jured there? A. How is that?

Q. Did you see any of the people that were m 
the automobile? A. No, sir; I did not.

Q. ‘ It was quite a long while after the accident 
20 :that you were there? A. Well, not a greatwhi e. 

Q, Well, half an hour or more? A. Well, 1 
don’t know what time the accident happened ex-
actly; I don’t remember that.

Q. Did you not hear it was some time betore
you got there? A. Yes.

Q. It was half an hour or more, was it not. - •
Probably it was.

Q. Now, there is a train that goes down the
just before the milk train, is there not! A. inai
i  couldn’t say. ■ T

Q. How long have you lived there? A. Tha
lived there for thirty-nine years. I know thei- 
is trains running all the time. . ' ,

0  When you get down there at half-pa»
or quarter-past five sometimes, have yon no,
heard of another train which comes down ] 
before the milk train ? A. I  have seen it.

q  So that you will not say that there were not
. some iioxesoif barrels on that platform, will you-

40 A. I  will.
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Q. You say they were not there? A. They were 
not there; no, sir.

Q. What is it that calls so distinctly to your 
mind that there were no boxes or barrels there?
A. Because when I put my milk on I iknow that 
there wasn’t any.

Q. How do you know? A. Well, can’t I see?
Q. Well, you can not remember on that par- j q  

ticular night, after two and a half years or so; 
can you? A. Well, I don’t know but what I can.

Q. Tell me what was on that platform on the 
25th day of July, 1909, when you put your milk 
on? A. The 25th?

Q. Yes? A. Well, that I don’t know; I don’t 
know as there was anything.

Q. And what was there on the 3d day of August, 
1909? A. That I couldn’t tell you.

Q. Why is it that you remember now what was 20 
on there on July 31st? A. Because I remember 
this accident happened.

Q. And you did not know at that time that it 
was necessary for you to look at that platform 
and notice the condition of that, just because 
there was an accident? A. I noticed it when I 
drove up there.

Q. Well, the accident did not make it necessary 
for you to remember that. Now, is it not a fact 
that the reason that you remember it is because 30 
you have been talking and you have heard the 
common talk around there about this case ? Isn ’t 
that the reason? A. I don’t (know; it might have 
some bearing on it.

Q. You will not say to the jury, of course, that 
you can remember what was on that platform 
every day, two and a half years ago? A. No, not 
every day.

Q. No, nor that day, you do not remember it 40
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distinctly? A. I know that sometimes there is 
things on the platform, but I know there wasn’t 
that day, because it was Saturday, and they never
ship that day.

Q. That is the reason you know? A. That is 
one thing, yes.

Q. Which side of the track did you get your 
10 empty cans from? A. I get them on the west 

side—the north side.
Q. Always? A. Yes, sir— the empty cans.
Q. Once in a while you get them on the other

side, do you not? A. No, sir.
Q. Did you take any empties back that day?

A. I  think I  did.
Q. Which side you get them on that day? A.

On the other side.
Q. On the other side? A. Yes.

20 Q. Sometimes they get over on the other side? 
A. Well, it is very rarely, if  they do.

By Mr. Stickel: Q. Mr. Mapes, did that produce 
train that you speak o f go down on a Saturday •

30

A. I think not. , .
By Mr. Gilson: Q. Well, you do not know that

positively, do you? A. They don’t run any pro-
duce train on a Saturday.

Q. But you think they do— A. Well, some
other days, yes. • . ,  n ,.»

Q. But they do have other cars besides produce
raw in that train, do they not? A. Well, they
have passenger cars. . , v *

Q. Suppose yon want to ship a box of freig 
any hind, or something else, not penshable 
Saturday afternoon, do yon mean to say that y - 
can not get anything out of there on Sa
afternoon from  Howells? A. ]B y - « P « « -

Q. Suppose yon want to send it by freight? A- 

40 You can’t.
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Q. Where would you put your express pack-
ages f A. Over in the depot.

Q, And then the station master, just before the 
express train came along to pick them up, going 
east, would bring them over and put them on that 
platform? A. He would bring them over and 
put them on a truck. He don’t use that platform 
in any way for that purpose, I think. j q

Q. He used to, though? A. Not for quite a 
while.

Q. Well, how about two and a half years ago?
A. Well—

Q. You do not know anything about that? A.
No, but I don’t think they did much about that 
time. •

The testimony of S. Emmett Mapes 
given at the former trial is read, defend-
ant’s counsel reading the direct-examina-
tion and t plaintiff’s counsel reading the 
cross-examination.

S. EMMETT MAPES, sworn in behalf of de-
fendant :

Direct-examination by Mr. Stickel:
Q. Mr. Mapes, where do you live? A. I live 30 

one mile south of Howells.
Q. Where did you live on July 31, 1909? A. 1 

lived one mile south of Howells.
Q. What was your business at that time? A. 

Farming.
Q. Did you ship any milk to the market? A.

I did.
Q. From what point would you ship it? A. 

Howells.
Q. And when would you deliver it there for 40
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S. .Emmett. Mapes-^Direct

shipment, what time of d a y ! A. Probably some 
time between half-past five and six.

Q. And on making such a shipment would you 
malke a record of it in any book? A. I, do.

Q. Now refresh your memory from that book. 
Can you tell us what milk you shipped from the 
milk platform on July 31, 1909? A. (Referring 

10 to memorandum book.) I  didn’t ship but one
forty-quart can. '

Q. And when did you place the can on the plat-
form on that day? A. Well, I think before 6

20

o ’clock.
Q. When you placed it there was there anything 

elsehn that platform? A. I think there were five 
cans of milk.

Q. Where were they on the platform? A.
About in the middle of it.

Q. On the north or on the south side of the
platform? A. On the south side.

Q. How were they placed there ? A. Just set 
in a bunch, rolled right up together, I think.

Q. Was one on top of another? A. No, sir;
they set right on the platform.

Q. And where did you place your can. A.
Right with the others.

Q. On the same side? A. On the same side.
Q. Did you know of the accident at this time.

Q. When did you first learn of it? A. I thm 
I didn’t know o f it until Sunday morning, &irv 

Q. Was there anything on the platform o er 
than the five cans of milk? A. I don’t thm ere

Q How long did you stay at this crossing, at 
the milk platform? A. I didn’t stay,. 
to get out and put in my empty cans _ 
were two— and over to the postoffice I g 

4q  mail, and went right home.

3.0
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Q. Where did yon get your empty cans from !
A. From the other side of the track, in the station, 
from the platform.

Q. Was there anybody around the crossing at 
that time? A. I didn’t see anybody in particular 
of any note; there might be a few people stand-
ing around, but I didn’t notice anybody in par-
ticular, because I was anxious to get home. jq

CROSS-EXAMINATION by Mr. Gilson:
Q. You are not very busy in your business at 

this time of the year,, are you Mr. Mapes? A.
Oh, yes, w~e have plenty to do every day; yes, 
sir; we have plenty to do every day.

Q. But you like to take a trip to New York, do 
you not, sometimes? A. I haven’t been to New 
York since last March.

Q. So that you were anxious to come down on 20 
this trip? A. No, sir.

Q. Did you not want to come down to look over 
the automobiles ? A. No, sir.

Q. You knew there was an automobile show, did 
you not, down here? A. No, sir.

Q. How did you happen to come down, then?
A. Because the railroad or the official o f the rail-
road, requested ; they sent there.

Q. You do not do everything they requested you, 
do you? A. Well. 30

Q. Well you would not do anything I requested 
you to do? A. I might; yes, sir.

Q. Would you not expect me to pay your ex-
penses, and so forth, if I asked you to . take a 
trip? A. Well, that might all be.

Q. Did they do that? A. They said they 
would.

Q. Have they paid you anything? A. They 
gave us a free pass to here and home again. 4 0
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Q. And did they pay your board? A. I think 
they paid thirty-five cents of my board since I 
have been here.

Q. How long have you been here? A. I came 
day before yesterday.

Q. Well, have they given you any promises? 
A. Not anything, only what they done when a 

10 gentleman was there; he said he would see that 
my expenses was paid.

Q Now7, Mr. Mapes, how. many cans did you see 
on that platform on July 25, 1909? A. When do 
you mean, after I put my own or before.

Q. Yes? A. Which one?
Q. Before? A. I think there were five there. 
By the Court: Q. Did you notice the date you

were asked about? «
Mr. Gilson: This is a different date from

20 theaceident.
The Court: You were asked about July ¿oiHi 

A. Oh, I thought you meant the day I took it
down there. .

By Mr. Gilson: Q. No, not the day of the . acci-
dent; July 25, 1909? A. No, I couldn’t say now; 
I don’t know, because sometimes we send two 
cans; sometimes three, and so on. I  don t re-
member without looking.

Q. Do you remember whether on that date, Ju >
30 25th, there were any boxes or barrels or anyt mg 

else on that platform? A. Well, at that .me of 
year they were shipping celery and lettuce J
day, onlv Saturdays.

Q. Not Saturdays? A. Not Saturdays.
Q. But you often on Saturdays and other 

saw other things besides lettuce and ce ery and 
things like that, did you not? A. I  think no .

Q. Do they not ever put an^thing^tlie^  that 
celery and lettuce and milk cans. A. o 

40 time; no, sir.
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Q. Isn ’t there anything that people deal in and 
ship out of Howells? A. No, but what express 
they have, and one thing and another, comes over 
on a truck on this side of the track.

Q. Suppose you have trunks and boxes, and 
things like that, that they can not leave on the 
truck, that they have to go back and forth, they put 
them up on this platform, do they not? A. No, 10 
sir.

Q. What do they do with them? A. They put 
them over in the depot, and then they fetch them 
over in the truck.

Q. Suppose they have more than one truck load, 
they have to go over and unload the first truck, 
and go back and get another truck load and bring 
that back, do they not? A. Well, I don’t think 
they ever bothered coming only once.

Q. Well, you have seen other things on the 20 
platform besides celery, lettuce and milk, haven’t 
you ? A. Well, there might have been a few boxes 
sometimes.

Q. And you wTill not say on this particular day 
that there was not some of these other boxes ? A.
Well, I don’t think there was anything.

Q. But you will swear positively— A. Because 
it was Saturday, and the produce train don’t run 
Saturdays.

Q. And because it was Saturday and because 30 
you have talked this matter over with people 
lately? A. No, sir; I haven’t talked it over. I 
didn’t know anything about it; I thought this 
thing was settled long ago.

Q. So that you have not talked it over since 
when ? A. I don’t know that I ever talked it over.

Q. How did they know that you knew anything 
about it? A. Because they came to the depot and 
got the names of those that got milk; I  suppose 
that is the case. 40

New Jersey State Library
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Q. When was it they asked you to come down 
here? A. This time?

Q. Yes? A. It was Friday or Saturday; I 
don’t remember.

Q. Did they not ask you then what you were
going to testify to? A. No, sir.

Q. ju st brought you down here and took a
10 chance on what you were going to say? A. Only 

that they wanted me as a witness, that is all.

The testimony of Jesse Edward McMunn 
given at the former trial is read, defend-
ants counsel reading the direct-examina-
tion and plaintiff’s counsel reading the
cross-examination.

20

BO

JESSE EDW ARD McMUNN, sworn in behalf
of defendant: .

Direct-examination by Mr. Shekel:
Q. Mr. McMunn, where do you live? A. Dray-

court, Orange County, New York. „ w v
Q. What is your business? A. Railroad c
Q. W here! A. Grayeourt.
Q What was your business on July oi,

A. Agent for the Erie Railroad at Howells.
O. Do you recall an accident that happene a 

that point on July 31,1909 ? ■ A. I d o ; yes> sir.
Q. Did you see it? A. I  did not. .
Q. Did you see the parties after the aec

A. I did; yes, sir. , ,, , a .
Q. Can you tell us what you saw °^ }h ‘ an(]

Why, I saw Mr. Dickinson, and also his ^  
his daughter, after the accident ap^ n®ar ag j  
Dickinson seemed to be uninjured,
could see v - i+ beMr. Gilson: I object, and ask tha

40



Jesse Edward McMunn— Direct

stricken out. IIow can Hie tell whether he 
was injured or not?

Witness: I did not say he wasn’t; I said—
Mr. Gilson :- Bo not volunteer^ now.

The Court: I do not exactly see the force 
of the objection. He might describe hi» 
appearance, I  suppose,

Mr. Gilson : Yes, but not the conclusion jlcl 
that he did not appear to be injured.

The Court: That does not require ex-
pert knowledge. I,w ill let it stand.

Q. Have you anything to add to tihat? A. Well, 
with the exception that the lady folks were hys-
terical. I  mean by that that they were making 
noises, crying and going on.

Q. What first called your attention to the acci-
dent? A. Well, someone in the waiting room.
I was in the rear of the station, in the office. 20;

Q. Wlhat did you do then, when they spoke to 
you about it? A. As soon as the rear of the train • 
had passed I ran out over the track.

Q. And;what did you see? A. I saw, as I de-
scribed before, Mr. Dickinson and the two ladies 
and the wrecked automobile.

Q. Where were Mr. Dickinson and the two 
ladies? A. In the highway.

Q. How near the track? A. I couldn’t say as 
to that; I don’t recall. 3Qt

Q. What highway were they in, the one leading 
north and south or the one leading parallel to the 
tracks and in front of the Mountain House? A.
The one leading north and south, as I recall it, the 
one that goes directly across the track.

Q. Now, what are your duties as agent at that 
point? Were Mr. Dickinson and his wife and 
daughter on the railroad track? A. No, they 
were not. 1 40.
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Q. Were they close to the track? A. Not as I 
recall it, no.

Q. How long after the crash did you come out 
and see the accident? A. As soon as the rear o 
the train passed.

Q. What are your duties as agent at this point? 
A. Handle all the business of the Erie Railroad,

10 also the Wells, Fargo Express.
Q. Did you handle the freight business there? 

A. Yes, sir; all the Erie Railroad business, and 
also the express business, the Wells, Fargo busi-
I1GSS»

Q. Do you keep records of freight delivered 
there for Shipment and received there for ship-
ment? A. Yes, sir. .

Q. Have you that record with you there. A.
I have the express record.

20 O. Does that show the goods received and ship-
ped from Howells on July 31, 1909? A. This 
express record shows the goods forwarded, no« 
received.

Q. Goods shipped from Howells on that day? 
A. Shipped; yes, sir.

Q. Turning to that record, can you tell us winat 
was shipped from Howells on that day, July ¿1, 
1909? A. Yes, sir; I  can. (Witness refers o 
book). There were seven shipments made on

3^0 i ll  o f  *
By the' Court: Q. Seven? A. Seven; yea sir. 
Bv Mr. Stiekel: Q. What were they. A.

There was three trunks, a package, two boxes and

8 Q^From what point were they shipped, from 
the north or the south side of the track? • ^
there was a west-bound—let me see - a  
was made— as I  understand the south »id , y 

4 0  mean the west-bound side?
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Q. I  mean were they shipped from the station 
or from the milk platform?

The Court: The south side would be the 
west-bound.

A. There was not anything shipped from the 
milk platform.

Q. They were all shipped from the station? A. 
Yes, sir.

By the Court: Q. You said something about all 
but one? A. There was one west-bound.

Q. All but one Were shipped from the station?
Mr. Stidkel: No, they were all shipped 

from the station.
Mr. Parker: One was west-bound; the 

others were east-bound.
Q. All shipped from the station? A. Yes, sir.
By Mr. Stickel: Q. What is ordinarily shipped 

from the milk platform? A. Well, the milk and 
some freight and all o f the express and produce; 
that includes celery and lettuce.

Q. Is there a train that goes through Howells 
in the afternoon that takes the produce to market? 
A. About 5 p. m., yes, sir.

Q. Does that train go through every day in the 
week, or did it on July 31, 1909? A. It did on 
July 31st, yes, sir.

Q. Including Saturdays? A. It did on that 
Saturday.

Q. On that Saturday did it stop at that station 
and load produce ? A. It did not; it stopped, but 
not to load produce.

Q. Was there any produce to load? A. There 
was not.

Q. When was the first shipment of produce 
from the freight platform after July 31, 1909? 
A. August 1st.

Q. And when were the goods that were shipped

10

20

30

40
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at that time received at the freight platform? 
A. Well, sometime during the morning of that 
date, sometimes after 10 o ’clock.

Q. Sometime during the morning o f August 1st! 
A. August 1st, after 10 o ’clock.

Q. What time of day did the milk train go 
through Howells or stop at Howells ? A. 6.12, 

10 I think, was her time at that time.
Q. Do you know whether it loaded any milk on 

that day! A. It did; yes, sir.
Q. Do you know whether the milk platform was 

free at the time of the accident?
Objected to.

A. I can’t say just that.
The Court: It is objectionable as being

leading.
Objection withdrawn.

20 Q. The produce train you say stopped at the 
crossing after the accident, was that the train 
vou sneak of that usually does not stop at How-
ells to load freight? A. On a Saturday.

Q. On Saturday. Do you know who at that 
time had charge of that train? A. I d o ; yes, sir. 

Q. Who? A. The conductor, Chris McMahon
the engineer, Mat Curtis.

Q. Do you know who shipped the milk that was
taken away by the 6:12 milk train? A. I o,

A. Hector Tuthill, S. E. Mapes and
•yes, sir.

Q. Who?
A Mapes.

Q. Where did the produce train stop on the day 
of the accident? A. They made both stops; they 
stopped west of the station on aceoun o ® 
wrecked automobile being on the west-bound 
track, and they stopped again at the station
load three trunks.

Q. Those three trucks were loaded from the sta-
40
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tion platform? A. Not from the milk platform, 
no; they were loaded from the ground.

Q. Where is produce discharged from trains 
coming into Howells? A. I don’t understand 
what you mean.

Q. Where is freight discharged, or unloaded, 
coming into Howells? A. On the station side.

CROSS-EXAMINATION by Mr. Gilson :
Q. Well, coming from the other direction, com-

ing from Port Jervis, where is it unloaded? A. 
On the station side; always was while I was 
there.

Q. What do you mean, put it right down on 
the west-bound track? A. Carry it across; yes, 
sir.

Q. What do they do when the west-bound train 
is coming? What do they do then? A. They 
wait until the west-bound train clears.

Q. Always do that? A. I never knew of any 
circumstance where they did do that.

Q. Well, isn’t that shed there for other pur-
poses as well as loading freight? A. Not to my 
understanding, no.

Q. It is not, eh? A. It was built there, to my 
understanding, for the purpose of milk.

Q. Only milk? A. Milk particularly, yes.
Q. And it was used for other purposes, such as 

produce? A. Produce express shipments; yes, 
sir.

Q. And boxes and barrels and other stuff at 
«diver times? A. Well, produce express ship-
ments was all that I ever remember; that was all 
that was ever loaded, to my knowledge, while I 
was there.

Q. How long were you there ? A.. I went there 
the 1st of June.

10

20

30

40
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Q. What year? A. 1909. And I  think I left 
there the 1st of March, 1910. I am not positive 
about leaving date. The date I went there, I 
know, was the 1st o f June, .1909.

Q. And you are still engaged with the Erie Rail-
road Company? A. Yes, sir.

Q. Now, did you bring your freight record? A.
10 1 did not; no, sir.

Q. Why not? A. Well, I  didn’t know that it 
was necessary.

Q. Did you bring your milk record? A. I did 
not; no, sir.

Q. Why not? A. Well, I  didn’t know that was 
necessary.

Q. What express record is this that you have? 
A. Wells, Fargo & Company.

Q. Now, besides those seven packages which
20 vou say were loaded that day, or shipped that day, 

were there not some trunks? A. Yes, sir. I 
didn’t say seven packages; I  said seven pieces.

Q. That includes how many trunks? A. Three 
trunks. They were loaded on this produce train.

Q. Where do you see any record o f which direc-
tion they were shipped to? A. (Indicating in 
book.) There, three trunks to Jersey City; that 
is the address there.

Q. It shows they were all Shipped to Jersey
30 City? A. Yes, sir.

Q. Is that what you say? A. Yes, sir.
Q. And the boxes were shipped to Passaic? A.

Yes, sir.
Q. And Hornell? A. New York; yes, sir; 

Hornell, Passaic and New York. Didn’t go with 
the produce train.

Q. In that produce train there were other ca . 
besides produce cars? A. As a rule they had a 
coach; I think they had more than one passenger

40 coach.
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Q. And * then they had—  A. A  baggage-—a 
combined car; seldom freight cars.

Q. So that they took on that train other classes 
of freight besides produce? A. No freight, only 
express.

Q. Only express ? A. Only express.
Q. Is it not a fact that people come along and 

put on that platform stuff that they want to go 10 
out on the express trains? A. Nothing only 
those (kinds of shipments, produce shipments; that 
includes celery.

Q. And milk? A. And milk.
Q. Suppose somebody wants to ship some other 

stuff, they would put boxes and barrels there, 
would they not, and then go over and tell you 
about them, tell you that they wanted them to get 
on a certain train? A. Express shipments, you 
mean? 20

Q. Yes? A. Well, this stuff would have to be 
weighed, if it was anything outside of produce 
shipments, and for that reason it would be left 
on the station side, where the scales were.

Q. And produce boxes and barrels would be left 
there sometimes, and they would go over and 
tell you about it, and you would make a note of 
it would you not? A. Your question isn ’t clear 
to me.

Q. (Question read.) A. What do you mean by 30 
that?

Q. I mean that people would come along, if 
they had some boxes or barrels of celery or lettuce 
or some other produce, and they would put them 
on that platform and drive over to your side, the 
passenger station side, and report it to you? A. 
that is where that stuff had been loaded from, 
yes, that is where it was left.

Q. So that there might be times when people 40
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would put stuff on that platform, and you would 
not know anything about it until they reported it, 
an hour or so afterwards? A. TJhat wouldn’t 
iiardly be rulable.

Q. But it did happen sometimes, did it not?
A. Not that I recall.

Q. Never? A. Not that I recall.

10 RE-DIRECT-EXAM INATION by Mr. Stickel: 
Q. Did the produce have to be weighed? A. It 

did not; no, sir.
Q. How about the ordinary freight, did that

have to be weighed? A. Yes, sir.
Q. And where are the scales for that purpose? 

A. In the freight house, on the station side.
Q. I ask you this question, but will you tell 

us when the milk train goes down? A. About
20 6 :12, I think, was her time.

Q. And when did the produce train go down?
A; Generally along about 5 :50 p. m.

Q. How many records have you at this station. 
A. I have thé express received and forwarde 
and the freight received and forwarded and t e
milk forwarded. .

Q. Did you look for the book containing t
milk records? A. I think; yes, sir.

Q. Were you able to find it? A. I wasn t a e
^  to find it, no.

40  1U1UV
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A. No, sir. I  understood it was the freight rec-
ord you were looking for.

Q. And I asked you if you did not keep a milk 
record, and you said, ‘■‘ Yes,”  and I asked, “ Did 
you bring that?”  and you said, “ N o,”  and I said 
“ Why not?”  and you said, “ It was not neces-
sary.”  A. I didn’t understand it that way.

Q. And you say that milk record was lost? A. y  
As far as I  know; I couldn’t locate it.

Q. But the freight record is not lost? A. Not 
that I know of.

At 1 o ’clock p, m., the Court takes a re-
cess of one hour,

After recess.

JESiSE EDW ARD McMUNN, recalled in be-
half ojf defendant:

Direct-examination by Mr, Parker : r
Q. Mr. MoMunn, you were on the stand the 

other,day and were asked if you had your freight 
record of that station at Howells for July 31, 
1909, and you said you had not? A. Yes, sir.

Q. Have you found that freight record ? A.
Yes, sir; I have it here (producing book). 3Q:

Q. Is this the book that you, have? A. Yes, sir. 
Right here.

Q. What does that freight record show? A. It 
shows the freight shipped, on that date.

Q. I know, but when you ship freight what do 
you do with regard to that book? A. It shows an 
exact copy of the waybill.,

Q. Does any freight go without waybill? A.
No, sir. 40



206

Jesse Edward McMunn—Cross

Q. If you had sent freight off from Howells on 
July 31st would a waybill then be made out for it? 
A. Yes, sir.

Q. And where would that waybill have been 
copied ? A. Copied in this book.

Q. And you say, refreshing your memory from 
that book, there was no freight sent out from 

10 Howells on July 31st; is that so? A. Yes, sir.
Q. Now, you were at Howells station as station 

agent there, I think you testified, from June, 1909, 
to March, 1910? A. Yes, sir.

Q. And where did you live at that time? A. 
Why, I lived at Howells part of the time. I don't 
just recall the date I went there; I think it was in 
October.

Q. You lived there part of the time? A. Yes.
Q. You think after October? A. Yes, sir.

20 Q. But before that time how long were you em-
ployed at that station? A. I went there to work 
on June 1,1909.

Q. And what were your hours ? A. I generally 
got around—I had to get around about 6:30 and 
it was generally 8 o ’clock in the evening before I 
could get away.

Q. Now, can you tell us during the time that you 
were there whether or not the railroad and the 
milk platform, the bank and the herbage re- 

3° mained in the same condition at the time you left 
as they were on July 31, 1909? A. No change 
that I know of.

Q. Would you have known if there had been any 
change? A. Why, yes, sir.

CROSS-EXAMINATION by Mr. Gilson:
Q. Well, you do not mean to say that the shrub-

bery did not change, of course? A. No, t a 
changes with different seasons of the year, or

40 course.
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Q. But outside o f that there were not any 
changes, that you know of? A. Not that I  know 
of.

By Mr. Parker: Q. Any shrubbery on the other 
side of the track, any weeds and grass? A. Well, 
with regard to shrubbery, I  don’t know that there 
was shrubbery, no, weeds and grass, as you say.

By Mr. Gilson: Q. And there were also these— 1 0  
what do you call these bushes with a sort of a pur-
ple flower that grow in the country? Sumach.
You know what that is. Sumach bushes, that 
grow with all kinds of rank weeds and that stuff?
A. I don’t know that I recall any.

Q. Well, there were weeds enough there to be 
cut down by the railroad every so often? A. Yes, 
there were weeds there.

Q. And on P-4, that ordinary ground grows up 
with weeds and bushes and stuff, does it not (pho- 20 
tograph shown to witness)? A. Yes, sir.

The testimony o f Christopher McMahon 
given at the former trial is read, defend-
ant’s counsel reading the direct-examina-
tion and plaintiff’s counsel reading the 
cross-examination.

30
CHRISTOPHER McMAHON, sworn in behalf 

of defendant:
Direct-examination by Mr. Stickel:
Q. Mr. McMahon, where do you live? A. 445 

Baldwin Avenue, Jersey City, New Jersey.
Q. What is your business? A. Passenger con-

ductor.
Q. What railroad? A. Erie Railroad.
Q. What was your business on July 31, 190P 

A. Passenger conductor. 40
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Q. What was your run at that time? A. Well, 
I started out of Port Jervis with a baggage car 
and four coaches to run a section of train No. 2, 
commencing at Middletown.

Q. What was the office of that train? What did 
it do on the way down? A. Well, we didn’t do 
anything until we got to Middletown, New York, 

10 Q. And from Middletown, New York, what did 
you do? A. We made the time and stops of train 
No. 2, passenger, baggage, express.

Q. On July 31, 1909, were you conductor of this 
train? A. Yes, sir.

Q. Did you stop at Howells, New York? A. 
Yes, sir. t .

Q. Where did you stop with reference to the 
crossing west of Howells station? A. Well, we 
stopped, probably 500 feet, or a little bit more, 

20 west of the crossing at Howells.
Q. Why did you stop there ? A. Well, the en-

gineer, I  believe saw an accident, or saw that 
there was something on the track ahead of him, 
and stopped.

Q. Was this a regular stopping place of that 
train? A. No, sir.

Q. Did you pick up any freight or express mat-
ter at Howells station that day? A. W e did that 
day; yes, sir.

30 q  Where did you obtain the express irom, or 
the freight from ? A. From the truck, on the
station side. . . • : A

Q. From the truck, on the station side. a .

4 0  V*. y..r .-----------
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have been struck in this accident? A. I did; yes, 
sir.

Q. Where was it? A. Why, it laid on the east- 
bound track partly, just west o f where we stop-
ped. We stopped to clear it nicely.

Q. Did you see the persons who were said to 
have been in the automobile ? A. I d id ; yes, sir.

Q. Where were they? A. There was a lady sit-
ting in a chair and a gentleman alongside of her.

Q. Where was the dhair with respect to the 
east-bound track? A. Well, that was quite a 
ways; it was over towards the hotel.

Q. Towards the hotel? A. Yes, sir.
Q. Did you have any conversation with them? 

A. I did.
Q. You did? A. I did.
Q. With whom did you have the conversation? 

A. With the gentleman that was in charge of the 
automobile, as I understood at the time.

Q. What was the substance of that conversa-
tion, if  you remember? A. Well, after I saw what 
had happened I ran right down there from my 
train—I had coaches on the train— and I said to 
him if there was anybody hurt I would go right 
down and put them on the train and bring them to 
the hospital, and he said there wasn’t anybody 
hurt, so of course—

By the Court: Q. Who said this ? A. The gentle -
man that had charge of the automobile—that 
I supposed had charge of i t ; he was there with the 
lady.

By Mr. Stickel: Q. Do you know whether there 
was anything on the freight platform at this 
point? A. No, there was nothing on the freight 
platform.

Q. The freight platform or the milk platform? 
A. That is where they usually load the freight. 
There wasn’t anything there.

10

20

30

4J
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CROSS-EXAMINATION by Mr. Gilson:
Q. What time did you leave Port Jervis, Mr. 

McMahon? A. Somewheres about 3 o ’clock.
Q. And how far is that from Howells? A. Oh, 

probably eighteen—let me see—  twenty miles.
Q. About how long did it take you to make that 

run? A. Well, that usually depends. Of course, 
10 we didn’t have any specified time on that train; we 

just merely run extra from Port Jervis to Middle- 
town.

Q. You did not make any stops? A. No.
Q. About how long did it take you to go down 

that day? A. Oh, it would probably take thirty 
minutes.

Q. So that you think you arrived at this cross-
ing about half-past three? A. Well, we arrived 
there about the time o f the accident ; I  don’t know 

20 the time.
Q. Well, you know exactly what time you left 

Port Jervis, do you not? A. Well, from the rec-
ords, I suppose.

Q. Well, when you say about three, you know it 
was within half an hour o f  that time, do you not? 
A. Well, it might have been three-thirty.

Q. Now, do I understand that you did not even 
see any milk cans on this platform ? A. I  did hot,

Q. And you say you saw a lady, probably Mrs. 
30 Dickinson, sitting in a chair ? A. I  did.

Q. Was she unconscious? A. She didn’t seem
to be.

Q. Did she seem to be talking?
Mr. Parker: Is that relevant?
Mr. Gilson: Well, I want to test his rec-

ollection.
(Question read.)
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A. I couldn’t say as she was talking, but she 
seemed to be excited and nervous.

Q. Were her eyes open? A. Well, I  didn’t take 
any particular notice of her eyes.

Q. Did you personally pick up these trunks or 
other express matter? A. No, sir; I didn’t per-
sonally, but I helped to, though.

Q. You helped to? A. Yes, sir.
Q. And you are sure that you took them off the 

truck? A. Yes, sir.
Q. Well, you often took them off that platform, 

did you not? A. No, sir; never load baggage from 
that platform. We come down there with a pas-
senger train; our head car is always the baggage 
car, and it is always two or three car lengths east 
of this platform. We couldn’t positively load 
passengers and baggage at the same time; it 
would be out of the question. 2 0

Q. But I understood you to say this train did 
not stop there? A. No, sir; it didn’t.

Q. This was unusual for it to stop this day. 
Why did you stop there and pick up baggage this 
day? A. I had stopped there. The agent asked 
me if I would take this baggage. It was New 
York baggage, probably something left over. The 
agent asked me to take it, and I did.

Q. And that is customary with your train and 
other trains along there, to sometimes stop and 3 0  
pick up baggage and stuff along the line? A. Not 
if they are not scheduled to stop, they don’t stop 
there.

Q. But under circumstances like this your train 
stops and other trains stop? A. Not unless they 
are flagged.

Q. But if  they are flagged they do? A. When 
they are flagged they stop. 40
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RE-DIRECT-EXAM INATION by Mr. Stickel: 
Q. Which way was yonr train going? A. East. 
Q. To New York? A. To New York.
Q. When yon arrived there with your train was 

there any other train there? A. Yes, sir; there
was.

Q. What train? A. I think it was a section of 
10* train 3, or a section of one of our through trains, 

I  couldn’t say positively now.
Q. Which way were they going? A. They were

going west.
Q. Where did your train stop with relation to 

that train? A. Stopped with the engine—that 
is, he stopped his engine just before he came to 
this other engine, about that point.

20

30

RE-CROSS-EXAMINATION by Mr. Gilson: 
Q. And that was about 500 feet, did I  under-

stand, west of the crossing? A. Well, just about 
the length of their train. After they hit the auto-
mobile they ran about the length of their tram. 
They had probably five or six cars; I  don’t know 
just how many they had; but we stopped before we 
blocked off their train; that is, they had run past 
the crossing, see, just about the length of their 
train, probably a little more maybe 10 feet more, 
and then we stopped at their engine.

Q. Do you npt remember that that tram wen 
along further than that, and then backed up to 
the crossing? A. It didn’t back an inch.

Q It didn’t back at all? A. It did not.
Q What time does that No. 3, or whatever t a 

train is, get to Howells, do you know? A. I do

n°Q. Did you not pass it every day? A. No, sir;
didn’t run every day. , *

Q. The regular; I don’t mean that section! A.
40
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Oh, the regular train? They left Middletown 
somewheres about 5:02, somewhere along there, 
but this was a second section of the train, and that 
was on account of the regular train not being able 
to accommodate the passenger's, they put on an 
extra train every Saturday, and this train, of 
course, run in sections. I don’t know; they had 
no regular time. After the first one went they run q 
any time.

Q. The second section of that train ran after 
the main part of that train, did it not? A. Well,
I don’t know.

Q. They never send, out a section before the 
regular train do they? A. The regular train al-
ways ran ahead of the section.

Q. What I want to know is this, Mr. McMahon: 
How is it that you left Port Jervis around 3 
o ’clock and this train left Middletown around 5 20 
o ’clock—how they both arrived at Howells at 
the same time? A. Well, there was no particular 
time for the train I was on, any more than I had 
to leave Middletown to carry a relief to No. 2, to 
help No. 2; that is as soon as they cared me to get 
there. I couldn’t go to Middletown and hold the 
main track until No. 2 came along, or until the 
time for her. For that reason there was no hurry 
for me to get there. They simply startecf me t o  
get out of Port Jervis, and I could wait on the 30 
way to wait until my time was up for the first sec-
tion of train 2.

Q. Can you tell us the time that this accident 
happened ? Can you tell us any nearer than half-
past three or around five? A. Well, I haven’t 
studied that part up, any more than I know I was 
there at the time o f the accident. I knew at the 
time it was, but since then I haven’t paid mucii 
attention to it. 40
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Further DIRECT-EXAM INATION by Mr! 
Stickel:

Q. When were you due to leave Middletown, Mr. 
McMahon! A. Well, about five minutes ahead of 
train 2 ’s time, whatever that was; I  don’t remem-
ber just what her time was then. We were sup-
posed to leave there five minutes ahead of train 

10 2, or ten minutes, something like that, whatever 
her time was there.

20

30

The testimony of Alfred H. Still given at 
the former trial is read, defendant’s coun-
sel reading the direct-examination and 
plaintiff’s counsel reading the cross-exam-
ination.

ALFRED H. STILL, sworn in behalf of de-
fendant :

Direct-examination by Mr. Parker:
Q. Mr. Still, what is your business! A. Photog-

Q. And where do you practice your business?
A. In Middletown, New York.

Q. How long have you been there? A. I have
been in my present place two years.

Q. That is, working in your profession?
Oh, I  have been working in my profession for

^Q ^O kl you fake any views of the crossing at
Howells, New York? A. I  did. . _

0  When was the first time you took mews? A. 
I  am not positive. I  have the note on the back of 

• the photographs. I  think it was September
O I  show you a photograph marked H-3 lor 

identification shown to witness). There is a 
memorandum on the back of it. Is that y 

40 memorandum! A. Yes, sir.
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Photograph marked D-3 for identifica-
tion.

Q. Refreshing your memory from that memo-
randum, can you tell us when you took those pic-
tures? A. This was taken September 2, 1909.

Q. And what does it show? A. It shows a view 
of the tracks, the camera being placed 37 3/4 feet 
from the center of the west-bound track; the ex- jo  
tent of the view up the track, 405 feet.

By Mr. Gilson: Q. Which way ? A. East.
By Mr. Parker: Q. You were looking towards 

New York, or east? A. Yes.
Mr. Parker: I  offer that in evidence.
Marked Exhibit D-3.

Q. How long a view does that show of the west-
bound track, for what distance? A. 405 feet; not 
a continuous view, but—

Q. What do you mean by “ not a continuous 20 
view?”  A. Continuous from the crossing. The 
furthest point east is 405 feet.

Q. But it shows the track at the furthest point,
405 feet ? A. That is right.

Q. There is a little white mark at tiie end of 
the track. What is that? A. That is a'man hold-
ing a piece of paper.

Another photograph produced by defend-
ant’s counsel is marked D-4 for identifica-
tion. 30

Q. I  show you another marked D-4 for identifi-
cation (shown to witness). Where was that pic-
ture taken from and what does it show? A. That 
was taken from a point 41 feet 3 inches from the 
center of the west-bound track; the extent of the 
view, 345 feet. That is east.

By the Court: O. Fortv-one feet south, 345 feet?
A. Fortv-one feet and three inches.

Mr. Parker I offer that in evidence.
Marked Exhibit D-4. 40
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Another photograph produced by defend-
ant *s counsel is marked D-5 for identifica-
tion.

By M̂ r. Parker: Q. I  show you a photograph 
marked D-5 for identification (shown to witness). 
Tell us what that shows? A. That shows a view, 
with the camera placed at 50 feet and 9 inches 

10 from the center of the west-bound track; the ex-
tent of the view, 278 feet. That is looking east
also. ,. ; "

Marked Exhibit D-5.
Q. Now, coming back nearer to the track than 

any of the photographs you have shown, I  show 
you another photograph, marked D-6 for identi-
fication (shown to witness). Will you tell us wnei- 
that photograph is taken from?

Marked D-6 for identification.
20 A. The camera was placed 32 3/4 feet from the 

center of the west-bound-track; the extent of view,
540 feet east.

Mr. Parker: I offer that in evidence. 
Marked Exhibit D-6.

Now, these were all taken on September , 
1909? A. I think these were all, so far. _

Q. Your memorandum says so on the back. You 
put those memorandums on? A. Yes. .

O. T show you a picture which was heretofo 
3Q marked “ 1>-1 for identification, H. W . K .,”  whic 

I  have 'just 'scratched out by mistake, an rs- now 
marked in this case D-7 for ident.ficat.on, and
ask you what that is ?

Marked D-7 for identification. _ • g .
A. This is a general view of the crossing rom 

the depot platform, showing the hotel and roa -

W Qy ’ T h a i t Z k i n g  from the depot platform
40 south— A. About south.
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Q.—southerly along the highway? A. Yes, sir.
Mr. Parker: I offer that in evidence.
Marked Exhibit D-7.

Q. Now, how high was your lens from the 
ground when you had those pictures taken? A. 
Why, I have it marked on the back of the photo-
graph. s I think it was 5 feet and 2 inches, some-
thing like that. j q

Q. Was your tripod, or whatever it was, put on 
the ground? A. I couldn’t say until I saw my 
notes, because I have taken so many pictures that 
I can’t remember that particular time. (Photo-
graphs shown to witness.) The height of the lens 
from the automobile seat, 30 inches. That was 
taken from the automobile.

Q. Which one was that? (No response.)
Q. Look and see if  any others were not taken 

from the automobile? A. All of these were taken 20 
from the automobile (indicating).

Q. All the photographs that have been testified 
to by you were taken from the automobile 
seat? A. No, all of those (indicating). I  don’t 
know about this one. That was the one that was 
taken from the depot platform (indicating).

Q. Then the one showing the road, and marked 
Exhibit D-7, was taken from the depot platform?
A. Yes, sir.

Q. You say the camera was put on the auto- 30 
seat? A. No, the tripod was placed on the floor 
of the car, but I measured the distance from the 
automobile seat to the lens, 30 inches.

Q. And what kind of an automobile was it?
A. A  Maxwell.

Q. And how high was the seat above the ground?
A. That I couldn’t say.

By the Court: Q. This was a Maxwell auto? A.
Yes, sir. 40
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Q. Do you know anything about the model of 
the auto used by Mr. Dickinson! A. No, sir; I 
do not.

Q. You can not say whether it was the same 
as yours! A. M7ell, X know it wasn t the same 
model; it was a two-seated car.

By Mr. Parker: Q. Now, did you go there at
10  any other time! A. Yes, sir.

Q. To take photographs! A. Yes, sir.
Q. Now, I show you some othere photographs, 

marked D -8  to D-14 for identification, also one 
marked D-l for identification (shown to witness!. 
Look at those and tell us when you took those.

Photographs marked respectively D -8  to 
D-14 for identification.

A. This one view was taken April 27, 1910 (in-
dicating) ,

20 Q. What is that! A. April 27, 1910.
The Court: D-8 .
Witness: This is December 9, 1909 (indicat-

ing).
Mr. Parker: D-9, December 9th.
Witness : This is also December 9th.
Mr. Parker: D-10.
Witness: This is December 9th (indicating).

30

40

Mr. Parker : D -ll.
Witness: December 9th (indicating). 
Mr. Parker: D-l.
Witness: December 9, 1909.
Mr, Parker: D-12.
Witness: December 9, 1909 (indicating).
Mr. Parker: D-13 and D-14.
Witness: December 9, 1909 (indicating).
Q. They are all December 9, 1909, except D- • 
that right! A. Yes, sir.
O Now just tell us what these photograph. 

10w. Take first D-9 for identification! A. The
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camera was placed 25 feet from the near rail of 
the west-bound track; the extent of view, 1 ,957  
feet; height of the lens from the ground 5  feet.

By the Court: Q. Is that an uninterrupted view?
A. No, it isn ’t.

Q. What interrupted it? A. That is the furthest 
point of view.

Q. What interrupts it? A. Why, the upright 1 0  
beams of the platform, the shed.

Q. On the north side of the milk shed? A. Yes. 
sir.

Mr. Parker: I offer that in evidence.
Marked Exhibit D-9.

By Mr. Parker: Q. I show you Exhibit D-10 
(shown to witness). What does that show? A.
It shows a view with the camera placed 30 feet 
from the near rail of the west-bound track; the 
extent of view, 1,057 feet east; the height of the 20 
lens is also 5 feet from the ground.

By the Court: Q. Is that a continuous view?
A. No,

Q. That also is not a continuous view? A. No.
Mr. Gilson: I do not know whether this 

witness testified that he made these meas-
urements himself, if  the Court please.

By Mr. Gilson: Q. Did you do that yourself— 
did you make the measurements? A. No, sir.

By the Court: Q. What is that? A. I didn’t 30 
make the measurements, not myself ; with help 
I made them.

By Mr. Parker: Q. You sent a man down the 
track? A. Yes, sir.

Q.. And he measured? A. He and I together 
measured; I held one end of the tape and he the 
other.

Mr. Parker: I offer D-10 in evidence.
Marked Exhibit D^IO. 40

/ >
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10

20

Q I show you D -ll (shown to witness). What 
view does that show? A. With the camera placed 
ok feet from the near rail of the west-bound 
track, the extent of view 557 feet; the height of
the lens, 5 feet. .

Mr. Parker: I  offer that in evidence.
Marked Exhibit D -ll. .

O I  show you another, marked D -l for identi-
fication (shown to witness). A. The camera u  
placed 40 feet from the near rail of the west-bound 
track, showing the extent of view, 447 feet, and
the height of the lens, 5 feet.

Mr. Parker: I  offer D -l for identification
in evidence.

Marked Exhibit D-l.
Q. Take Exhibit D -l-  (shown to witness - ^  

Ones that show? A. The camera was placed 4o

the extent of view, 307 leet, tne neigu
5  feet from the ground,

Mr. Parker: I  offer that in evidence.
Marked Exhibit D-12.

O I  show you one marked D-13 (shown to wit-

r  u ss <tr,r i f  -  -  a t r
30 feet.

4 0

Mr. Parker: I  offer that in evidence. 
Marked Exhibit D-13.

0  i  ^ o w  yon another, D-14 ( ^ own .
neBB) What does that show! A. e cam

5Si =0 -  •“ rii. 5 w.bound track; the extent of the ™ w , {eet
the height o f the tens rom the grouu , 

Marked Exhibit D 1 -̂
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Q. Did you go there a third time! A. Yes, sir.
Q. When did you go there again! A. April 

27th.
Q. I show you an exhibit marked D-8 for identi-

fication (shown to witness). Where is that taken 
from ! A. That is taken—the camera was placed 
23 feet from the near rail of the west-bound track. 
The view looking east is not marked on this photo- j q  
graph.

By the Court: Q>. The distance! A. The dis-
tance looking east is not marked here, but the dis-
tance is more that 2,000 feet.

Mr. Parker: I offer that in evidence.
Marked Exhibit D-8.

By Mr. Parker: Q. Now, Mr. Still, was there 
any change in the situation there at Howells as 
respects the matters shown in your photographs 
between when you first went there, September 2, 2 0  
1909, and your last photograph, of April 27, 1910!
A. Not that I know of.

Q. Did you observe any difference A. No, sir.
Q. When you went there in September, 1909, 

was the foliage out on the trees! A. Yes, sir.
Q. And the grass and shrubbery! A. Yes, sir.
Q. Do you know of any change in the situation 

there between when you first took those photo-
graphs—between July 31st and the day when you 
took these photographs! A. No, sir. 3 0

Q. Where do you live, in respect to that cross-
ing! A. I live at Middletown; that is about four 
miles.

Q. And how often do you go to this crossing!
A. Oh, I have been there dozens of times, per-
haps more.

Q. Since July 31, 1909! A. Yes, sir.
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CROSS-EXAMINATION by Mr. Gilson:
Q. Well, of course, you do not know whether 

that shrubbery had been cut between July 31, 
1909, and September 2d? A. No, sir.

Q. Now, as I understand you, this camera when 
you took the pictures of September 2d was stand-
ing on a tripod and the tripod was in the auto-

10 mobile? A. Yes, sir.
Q. On the floor of the automobile? A. Yes, sir.
Q. And how high was that floor o f the automo-

bile from the ground? A. I didn’t measure it.
Q. Well, it was a touring car, was it? A. Yes, 

sir.
Q. Did you compare any of these figures with

Mr. Robinson? A. No, sir.
Q. Did you tn1v wHb Mr. Robinson about it? 

A. I didn’t compare any figures with him.
20 Q. How do you account for the fact that your 

figures usually correspond to the foot with his 
figures ? A. I couldn’t say as to that.

Q. Where did you measure from? A. Measured 
from the center of the road.

Q. The center of the highway? A. Yes.
Q. In the middle of the tracks? A. Yes, sir.
Q. And what kind of a tape measure did you 

have, a steel tape measure? A. No, a cloth tape 
measure.

30 Q. Is this the tape measure shown in D-10, ly-
ing on the ground (indicating) ? A. Yes, sir; that 
is one of them.

Q. That is steel, is it not? A. That is steel.
Q. Did you use that? A. I didn’t use it; that 

was used by Mr. Lockborough, an engineer. This 
was taken at a time when he was with me, an 
the other was the time that the automobile was 
there. This was taken from the ground. The ones

40 taken from the automobile were the ones that We
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used, and that that measure, the cloth, measure, 
was used at the time we measured from the auto-
mobile seat.

Q. And that was on September 2d ! A. Well T 
can’t say now; I would have to refer to the notes 
on the back.

Q. That was the first time you were there! A. 
Yes, I believe it was. j q

Q. Referring to Exhibit D-4. That shows it 
was taken September 2d! A. From the auto seat.

Q. From the auto seat, which was 30 inches ?
A. Thirty inches.

Q. Well, you did not take any picture from the 
auto seat, did you! A. Well, I don’t mean from 
the auto seat; I mean a distance of 30 inches 
above the auto seat.

Q. This says, “  Height of lens from auto sea*
30 inches.”  And at that time you used the cloth 20 
tape! A. Yes, sir.

Q. And the other time, the next time, in De-
cember, you used the steel tape ? A. That was Mr. 
Lockborough’s tape.

Q. At that time did you take the measurements 
yourself, or did this Mr. Lockborough! A. Well,
I helped him that time; the other fellow helped 
me before, and I helped him that time.

Q. Did the other fellow or did you put the fig-
ures down the first time! A. I put them down. 30

Q. Now, all these photographs and measure-
ments that you have given are views either 
through the freight shed or clear of the freight 
shed, are they not! A. No, not all of them.

Q. Did you not place your camera in such a po-
sition so that it would get a clear view through 
the platform or right along the edge of the plat-
form! A. Yes, sir. The reason I made that an-
swer was on account of taking one from the depot 
platform, showing the roadway. 40
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Q. Well, I mean with the exception of that one. 
A. Yes, it was.

Q. Who told yon just where to stand with yonr 
camera, anybody! A. Well, no, I  don’t think that 
anybody directed me on any particular point.

Q. Did yon use yonr own judgment as to where 
you would take those photographs! A. Well, not 

in  entirely, no.
Q. Well, who made any suggestion to you! A. 

Well, now, I  don’t know as I could say whether 
what the name of the person was; I  don’t believe
I  can. .

Q. Somebody from the railroad company l A.
I. don’t know that. He came from Port Jervis
with the automobile. ,

Q. The man who engaged you to take the photo-
graphs! A. No, Mr. Early was the man that en-

20 gaged me. . ' , ,
Q. Then he would suggest these different places

to take the photographs from ! A. Not entirely,
no

30

O. Well, partly! A. Partly, yes.
Q Now, referring to Exhibit- D-9, which you 

said was taken at a point 25 feet sonth from the 
near rail of the west-bound track when you cou <i 
get a view of 1,957 feet, is that looking along the
edge of the platform! A. No, sir.

Q. Where is it ! A. It must be looking through
here (indicating). - ^

O. Pointing to a spot between the posts 
shed and the telegraph poles at the westerly en • 

The Court: There was one on one sia 
of the shed and one through it, the extreme 
point being seen through it.

. Q. What is the other distance without \oo\a« 
through the shed that yon eould see the racks. 
A. I  don’t know as I could say that.

Q. Can you give us any idea!
40
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The Court: It is mere guess work.
(Question withdrawn.)

A. It would have to be guess work.
Q. Now, that is true of all the photographs and 

the distances that you took on September 2d and 
December 9th, is it not? A. Yes.

Q. The distances given by you are the greatest 
distances looking through the shed? A. I think 
not; I think there is one that is a clear view.

Q. Oh, yes, there is one. A. I am not positive.
Q. Yes, there is one, the one you said that you 

could see 2,000 feet.
The Court: That is taken on the east- 

bound track.
Mr. Gilson: That is D-8.

Q. That is the one (shown to witness) ? A. That 
is the one.

The Court: They speak for themselves 
pretty well.

Q. Well, how is it, Mr. Still, that you took some 
of these photographs from a distance from the 
center of the west-bound track and others from 
the south rail of the west-bound track? Didn’t 
I understand the first distances that you gave, on 
Exhibits D-3, 4, 5 and 6, were taken from the 
center of the west-bound tracks— those distances? 
A. I think the only ones that I have marked from 
the center are when I didn’t have these slips, these 
slips printed wtih the regular form on, and I 
think that perhaps the other ones I used from the 
center of the—

By the Court: Q. The other ones were from the 
south rail? A. Yes, sir.

Q. A  measurement from the south rail? A. Yes, 
sir.

Mr. Parker: The ones of September 2d 
were from the center of the track and the 
others are from the south fail.

10

20

30

40
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By Mr. Gilson: Q. How wide are those rails
there, do you know! A. I do not.

Q. Do yon know the gauges of that railroad, the 
Erie Railroad! That is the standard gauge, is it 
not! A. Yes.

Q. Do you know what that is ! A. I  do not.
The Court: It is in evidence.

10 Q. Now referring to Exhibit D-9, can you tell 
me what the distance is from the posts of this 
shed to this telegraph pole, the line of the em-
bankment, through which you said you could see 
that 1,957 feet (shown to witness)! A. No, sir.

Q. Well, it is about the distance of two boards 
there on the platform, is it not! A. It is at the
end of the shed.

Q. Well, that is what I mean. A. Of course,
beyond that it would increase.

20 Q. I mean the view you could get! A. That 
would be a very hard matter to get, I  think.

q ; Y o u  can not tell! A. I  don’t believe you
could tell without measuring it.

R E -D I R E C T -E X A M I N A T I O N  by Mr. Parker: 
Q Were any direction given you as to Irom 

what points you should measure when you hrst 
went up there, in September! A  N o, '

(v And you measured from the middle o 
30 track? A. I think on the first time I  did measure 

from the middle of the track.
Q. And afterward, when you went up t 

again on December 9th, were there any
tions given you ? A .  Not on all of them. X placed 
my11 camera" in a position that I  thought was a 
good position, and sometimes—

Q. I am not going to that point; I  wal\  t
why you changed from taking y ™ y " PT fr o w  

40 from the center of the track to taking them
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the south rail? A. Simply because I had the 
printed form furnished me on the second time, 
and it says that the camera is placed so many feet 
from—well, the first one was from the center.

Q. The printed form was from the center? A. 
le s .

Q. And on these other photographs of Decem-
ber 9th that seems to be altered? A. It is.

Q. How did you come to alter it? A. I don’t 
remember; it must have been from instructions, 
though, from the parlies that were there with me.

Q. From instiuctions 1 A. Yes, sir.

The testimony of John H. Helt given at 
the former trial is read, defendant’s coun-
sel reading the direct-examination and 
plaintiff’s counsel reading the cross-exam-
ination.

JOHN H. HELT, sworn in behalf of defend-
ant :

Direct-examination by Mr. Stickels:
Q. Mr. Helt, where do you live? A. Howells.
Q. Where did you live on July 31, 1909? A. 

Howells.
Q. Where with respect to the crossing west of 

the station at Howells is your home? A. At that 
time I was on the south side about 500 feet.

Q. On the south side about 500 feet below, or 
east, of this crossing? A. Yes, sir.

By Mr. Parker: Q. The south side of the rail-
road? A. The south side of the railroad.

By Mr. Stickel: Q. Do you recall the accident 
that occurred at the crossing west of the station 
at Howells ? A. The accident; yes, sir.

10

20

30

40
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By the Court: Q. Do you remember it ? A. Yes,
sir.

By Mr. Stickel: Q. Where were you when you 
first heard of the accident? A. I was standing 
in the door of the house, just after washing for 
supper.

Q. Just tell us how you came to hear of the ac- 
10 cident? A. Why, after going to the house—I was 

section foreman there— after going to the house 
—we quit 5 o ’clock; I  went over to the house to 
get ready for supper; X just washed and had the 
towel drying my face and stood in the door when 
this train went by.

By the Court: Q. You were standing in the 
door? A. Yes, sir.

Q. Gro on. A, And when the train went by, one 
of the Italians that was working for me, he started 

20 to run up the railroad, and hollered to me at the 
same time that there was' an automobile struck, 
and I went right over there to the accident rigln 
away; I was there within possibly three minutes
after the accident happened.

By Mr. Stickel: Q. Did you know prior to Ital-
ian calling to you that this train was coming?

Objected to as leading.
A. I knew this train was coming—
Q. Why? A. —before the Italian hollered, be- 

30 cause I heard it whistle below there at the curve,

4 0

A. Two long
for the lower crossing.

Q. What sort of a whistle was it?
and two short. , . ,

Q. When you went up to the crossing what aid
you find? A. Why, the automobile was laying 
right at the east-bound rail, on the inside rail o 
the east-bound track.

Q. How far above the crossing? A . Why, about 
90 feet, I  should say, betweeen that and 95.
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Q. Did you do anything further at this point?
A. Nothing any more than to take the automobile 
off the track.

Q. Did you help to take it o ff the track! A. No;
I was there and instructed the men what to do.

Q. Did you take a picture o f the scene of the 
accident? A . Yes, sir.

Q. How soon after the accident did you take 
that picture? A . Probably twenty or twenty-five 
minutes.

Q. Do you know what time o f day it was that 
you took the picture what hour? A . Possiblv be-
tween twenty and fifteen minutes of six.

Q. W here did you stand when you took the 
picture? A . I  stood between the east and west-
bound track, west of where the automobile lay.

Q. W est of the crossing? A . Yes, sir.
Q. W hich way was the camera focused? A . 20  

East, or southeast.
The C ourt: W hich picture is that?
Mr. G ilson: That is P -1, I  suppose.
Mr. Parker: Yes, Plaintiff’s P-1.

Q. Is this a print of the plate that you took 
at that time (shown to witness)? A . Yes, sir.

The Court: That is the one that shows 
the little cross in the road over a m an’s 
head.

Mr. Parker: One of the witnesses said 30  
in the deposition that that was where the 
automobile was when the parties jumped.

The Court: I  was looking at the view of 
the situation. I  could not make that out 
clearly. There is some object there that I  
can not m yself clearly see.

Q. W h y  did you take that picture, Mr. H elt?
A . W h y  merely for m y own benefit. It was 
rare accident, that probably wouldn’t occur again, 40
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and I  often take views that I  like to have for 
my own self, and make postcards of them, and 
when I  saw this accident, I  took the camera out 
there and took a view of it, merely to get a pic-
ture of the machine that was smashed.

Q. Did you have your camera with you when 
you first came to the crossing! A . No, sir.

10 Q. W here was i t !  A . A t the house.
Q. And you went back and obtained i t !  A . Yes,

sir.
Q, How far below the crossing west of the sta-

tion at Howells is the crossing at the curve about 
which you have spoken a few moments ago ! A. 
W ell, I  should judge it is about 1,200 feet, about 
1,200 feet, one crossing from  the other.

Q. Do you know the speed of the train as it 
passed your house! A . Not exactly, no, but it 

20 w asn’t going at full speed, I  don t think.
Q. Have you any idea how many miles an hour! 

A . W h y, I  should judge it was going probably 
twenty or twenty-five miles an hour; not more
than that, I  don’t think.

Q. W a s it making any noises! A . Oh, yes, yes,
it was making a noise.

Q. W h at noises! A . It was pulling heavy; the 
exhaust was quite heavy coming up the grade

there. . •
Q. W h at do you mean by pulling heavy, the

exhaust! A . W ell, the puffing of the engine.
Q. Issuing steam ! A . Y es, sir.
Q. Do you know whether there was anything 

on the freight platform at that tim e! A . Nothing 
that I  recollect. I  didn’t take any notice of that.

CROSS-EXAMINATION by Mr. Gilson:
Q. I  thought you said that you were washing 

4 0  your hands and did not see this train until
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Italian yelled? A . I  stood in the door of the 
house, and the railroad passes right in front of 
the house, when the train went by.

Q. But you were not watching that train were 
you? A . Looking right out at the railroad.

Q,. And you did not see this accident? A . No, 
because there is an embankment in there between 
that and the house. 20

Q. There is a bank between your house and this 
crossing? A . Yes, sir.

Q. Then where did you see the train going 
twenty-five or thirty miles an hour? A . W hen it 
went by the house, the front of the house.

Q. Then it was after it had gone over the cross-
ing? A . No, sir,

Q. The brakes had been applied then? A . No, 
sir.

Q. W ell, your home is east of the crossing? A . 20  
Yes, sir.

Q. Oh, yes, 500 feet east o f the crossing? A . 
Yes, sir.

Q. And then this lower crossing that you speak 
of is 1,200 feet below your house1’ A. No, sir.

Q. 1,200 feet from Howells crossing? A . One 
crossing to the other.

Q. I  thought you started to say it was 2,000?
A . W ell, I  was thinking where the train whistled.

Q. You think that was about 2,000 feet below 30  
Howells crossing? A . Y es, or more than that; 
it may be probably more where they whistle.

Q. W here they whistle? A . Yes, sir.
Q. It may be 2,500 feet? A . It may be that.

The whistle board is—
Q. One moment.

Mr. P arker: He is answering your ques-
tion.

Q. I  did not ask you where the whistling board



232

John H . Helt—Cross

was, but where the train whistled? A . W ell, 
about that distance, I  should judge. Of course, I 
was not down there to see it.

Q. W here they usually whistle? A . Y es, sir.
0 .  W ell, I  am not talking about th a t; I  am talk-

ing about where this train whistled? A . That is 
where this train whistled; that is as near as I 

i n could tell by the sound of the whistle;
0  W h y  was that called to your attention, tha 

that train whistled? A . W ell, because No. 3 went 
up just ahead o f it, a little while ago, just as I  
came in from  the railroad, about fifteen minutes, 
and I  stood in the door, and this was a special; 
that is the reason I  knew the whistle W hen i 
whistled I  looked back, because I  didn t expect
another train before 29 came up. -

Q. But that special runs every Saturday aftei-
20 noon during the summer, does it n ot. A .

^ Q ^ I t V a s  another section of a regular tram,
was it n ot! A . N ot regularly. ,

Q There was not anything to call to your mind
^ 'p a r t ic u la r  train until after t o ‘ 
pened, was there? A . Nothing until I  heard th 
train whistle when it came up there, becaus 
was so close behind the other one. «

Q. Did that train whistle the Saturday ê >
3 0  A . W ell, I  wouldn’t sa y ; no doubt that it d i  

Q. Y ou  were around there every Saturday abo

that tim e! A . Y es, sir. y  s; r
Q. And quit about that time? A . Y es si . ^

trrrrsr-raic*—
up there does whistle. ydth-

40  Q. Alm ost always, but sometimes they d
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out whistling, do they not? A . It  is a point to 
whistle there.

Q. And that is the reason you say you heard 
this train whistle? A . No, I  heard that train 
whistle.

Q. But you have known trains to come up there 
without whistling, have you not? A . Yes, sir.

Q. And the reason you thought this train whis- j q  
tied was because it is usual for trains to whistle 
at that whistling board? A . No, sir.

Q. W ell, what I  want to know is what impresses 
it upon your mind that this train whistled now, 
anything particular? A . Nothing particular only 
the accident happened and I  was out there and I  
recalled it right away, don’t you see?

Q. You did not hear that train whistle for the 
crossing, did you? A . Yes, sir.

Q. W h y  didn’t you say so then? A . W hich 20  
crossing.

Q. The Howells crossing. A . The lower cross-
ing?

Q. This crossing. A . No, sir. It is very seldom  
the trains whistle for that crossing.

Q. W h at? A . F or this crossing.
Q. A t the station? A . A t the station.
Q. It is very seldom they whistle? A . It isn ’t 

customary to whistle; they ring the bell for that.
Q. That is an extraordinary dangerous cross- 30  

ing, is it not, Mr. H elt? A . Yes, sir.
Q. It is the most—

Objected to as a matter of opinion.
The Court: Objection sustained. Strike 

it out.
Q. Now, this other crossing that they whistle 

for is not travelled as much as this crossing, 
is it? A . About the same.

Q. There is no station there? A . No, sir. 40
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Q. And there is no hill coming down to it, is 
there? A . No, sir.

Q. And there is no bank or other obstruction? 
A . Yes there— is no bank, but there is a house and 
trees, and so forth.

Mr. Parker: I  object to this as imma-
terial and irrelevant, what the situation is

10 at another crossing.
The Court: I  think it is irrelevant.
Mr. Gilson: W ell, I  will not press that.

Q. But you say that you did not hear it whistle 
for the crossing at the station where you say this 
accident took place! A . No, it whistled down be-
low there.

Q. Now, you took this photograph after this 
train coming from Port Jervis had passed, did 
you not? A . Yes, sir.

20 Q. How long after that train had passed did 
you take the photograph? A . W ell, I  couldn’t 
say just exactly; it might have been five or ten 
minutes.

Q. You are a section foreman? A . Y es, sir.
Q. O f the Erie Railroad? A . Y es, sir.

RE-DIRECT-EXAMINATION by M r. Stickel:
Q. You are in the employ of the Erie Railroad. 

Mr. Ilelt? A . A t present?
3 °  Q. Yes. A . No, sir.

Q. W ill you tell us what whistle you heard ol
this train, given by this train?

Objected to as not re-direct-examination.
Q Did you hear the station whistle given by 

the train? A . The whistle for the crossing, four 
blasts, two long and two short.
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R E -C R O S S -E X A M IN A T IO N  by Mr. Gilson:
Q. That is quite a grade there coming from  

Middletown coming toward Port Jervis, is it not?
A . Yes, sir.

Q. About how much of a grade, would you say?
A . W ell, I  couldn’t say, because it is different; 
there isn ’t a grade to the mile there at the same 
grade.

Q. W ell, how much is it along from that lower 
crossing up to Howells station about? A . W hy,
I should say that is about 6 or 10 feet to the mile!

Q. And it is necessary for a train to get pretty 
good momentum and, as a matter of fact, they 
go pretty fast up that grade, do they not? A . W ell, 
they don’t go pretty fast, but they have to use 
steam going up there. It is quite a heavy grade.

Q. And they go at a pretty good clip, do they 
not ? A . Not as fast as they do other places. 20

Q. W ell, not as fast as they do downhill, per-
haps, but they go pretty fast, do they not? A . 
Usually.

The testimony o f  John N. Brola given at 
the former trial is read, defendant’s coun-
sel reading the direct-examination and 
plaintiff’s counsel reading the cross exam- 30  
ination.

JO H N  N. B R O L A , sworn in behalf of defend-
ant:

Direct-examination by Mr. Stickel:
Q. Mr. Brola, where do you live? A . I  live be-

tween Howells and Winterton, in the Town of 
Wallkill, Orange County, New York.

Q. W here did you live on July 31, 1909? A . 40
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In the Town of W allkill, between Howells and
W interton.

Q. W hat is yonr business? A . Farmer.
Q. On July 31 ,1909, on the day of this accident, 

just before the accident occurred where were 
you? A . W ell, I  came to Howells that day with a 
load of furniture and it was a hot d a y ; we un- 

10 loaded the furniture ; and the young gentleman 
that I  was moving he said— well, he says, “ Let
us have a ’ ’—-

The C ourt: Never mind that.
Q. W here did you go? A . W e  -went to the

Mountain House.
Q. W here was the Mountain House with re-

spect to the crossing at which the accident hap-
pened? A . W ell, just a little on the south side

of the crossing.
20 Q. About how far from  the crossing? A . Oh, 1 

should judge about 75 or 100 lee t; I  don’t know;

30

1 didn’t measure i t . .
Q. And where were you in the Mountain House l 

A . I  was on the west corner, on the further corner
of the building, in the barroom.

Q. W h at side of the house the side nearest the 
railroad track or the other side? A . Near the 

railroad track.
Q. W a s the door open? A . Part ways.
Q. W here were your horses? A . M y horses 

were outside of the door, facing towards the sta- 
tion, at the corner of the shed.

Q W here is the shed with respect to the Moun-
tain House? A . W h y, it is just on the west cor-
ner o f the Mountain House.

Q. Did you hear this train coming that caused
the accident? A . Yes, s ir ; I  heard it whistle.

Q. Just tell us about that. A . W ell, I  came m  
4 0  the Mountain House, and I  bought a pair ot
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horses, and the gentleman I  bought them off o f__
one of the horses was afraid of steam cars, and 
he told me to be careful of it, because he had him 
in trouble and—

The C ou rt: Never mind that.
W itn ess : For that reason, I  heard the train 

whistle and I  went out to watch my horses; and in 
the meantime I  was standing beside my horses j q  
and I was looking—

Q. W hen you were standing beside your horses 
did you see the train? A . Yes, sir.

Q. W here was it? A . It was just coming up 
over the lower crossing.

Q. Just coming over the lower crossing? A . 
Yes, sir.

Q. A t that time did you see the automobile ? A  
No.

Q. O f Mr. Dickinson’s? A . No. 20
Q. W here did you first see the automobile of 

Mr. Dickinson? A . W h y, in just a moment later 
I turned around and I seen Mr. Dickinson coming 
downhill, and before he got to the track he slack-
ened the speed a little but I  don’t think he stopped; 
at least I  didn’t notice it.

Q. How far away from  the track was the auto-
mobile when you first saw it? A . The automo-
bile was from  the south rail of the east-bounci 
track about— oh, anywheres from  about 5 to 10 30 
feet.

Q. W hen you first saw it? A . Just about 15 
or 20 feet when I  saw him slack the speed.

Q. W hen you first saw it it was about 15 or 
20 feet from the south rail of the east-bound 
track? A . Y es, sir.

Q. A t  that time where was the train? A . The 
train was just coming over— just passed that coal 
shed that— I don’t know who runs i t ; anyway, on 
this side of the lower crossing. 40
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Q. How far from  the crossing on which the ac-
cident happened was this coal shed that yon speak 
of? A . Oh, I  should judge— I  never measured, 
but about 600 or 700 feet or more. I  am not a 
carpenter; I  never measured it.

Q. Was the train making any noise? A . Oh, yes, 

a lot of noise.
10 Q. W h at kind of noise? A . W h y , puffing and 

steaming.
Q. Did you see the people in the automobile? 

A . Yes.
Q. W h at were they doing? A . W h y  just sim-

ply going on, I  guess.
Q. W ere they looking down the track? A . I  

didn’t notice that.
Q. Then what happened?
The Court: W h at did you see happen?

20 A . I  seen happen, as I  seen them proceed to the 
track, and later I  heard a scream. I  looked over 
there. There was M rs. Gardner, I  think it w a s --  
I  didn’t know the lady before— what they said 
was M rs. Gardner jumped on one side and Mr. 
Dickinson jumped on the other and took his wife 
out, turned the oar off the track and jumped out, 
and they was just about going over the sou th -- 
the first rail of the east-bound track when the 
train struck the automobile.

3 0  Q. O f the east-bound track? A . Y es, sir.
Q. W hich is that, the first of the middle track . 

A . That was the first track, going to New York  
Q On which track was the train coming that 

struck the automobile? A . W h y , on the west-
bound track, the second track from  the side I  was

^ Q .  W here did M r. Dickinson turn the car off 
the track! A . Just as he went over on the east- 

4 0  bound track.
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B y  the Court: Q. That is the track the train 
was on? A . No, sir.

Q. H ow  could the train hit him if  he was not 
on the track the train was on? A . He turned the 
automobile on the other— the automobile was go-
ing that way and the train was coming up from  
the other way, and as he turned it this way the 
tram it— just hit him right on this wheel as 1n 
he turned it up the track (indicating). 1U

B y Mr. Stickel: Q. Did the automobile keen 
moving after they jumped out? A . It seemed to 
be moving, but very slow. I  didn’t take particu-
lar notice, but it must have been running. I f  it 
wasn’t, it would—

The Court: No, just what you saw. W h at was 
your own observation.

Q. Did you call out to the people in the automo-
bile? A . No, sir.

Q. W here was the automobile when they 
jumped out? A . W h y, I  think it was on the east- 
bound track.

Q. W hat did you do after the accident oc-
curred ? A . I  stood just where I was. W hen the 
locomotive struck the automobile it made such a 
smoke and noise. I  looked what became o f the 
car, and the car was in front of it.

Q. Did you see the people after the accident *
A . Yes, sir ; I  went over and I  helped to hold Mrs. an 
Dickinson.

Q. W here was she? A . 'She was in the highway, 
from the crossing.

Q. W h at highway, the one going north and south 
over the crossing, or the one—  A . Going south 
in the road going to Middletown.

Q. Did you see M r. Dickinson? A . Yes, sir.
Q. W here was he? A . W h y, he was right there.
Q. Right where? A . W ell, trying to hold his 

wife.
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C R O S S -E X A M IN A T IO N  by Mr. Gilson:
Q. I  show yon Exhibit D -8, and ask you if  that 

coal shed that you speak of is on that photograph 
(shown to witness) ? Do you see it there? A . 
Yes, sir.

Q. W hich one is it? A . Right down here (in-
dicating).

10 Q;. That building away down below that car (in-
dicating) ? A . Y es, sir.

Q. Standing on the track down there? A . Yes, 
right here (indicating).

Q. Is that a car? There seems to be a car 
standing on the track. A . W ell, there is cars 
standing down there on the crossing.

Q. O f this photograph? A . On the crossing.
Q. And that coal shed, you say? is down be-

low that car? A . No, sir ; that is on this side,
20 next to the station, between the station and the 

car. (W itness examines photograph through a 
magnifying glass.) The car is on the other side, 
between the coal shed and the station.

Q. That building with the slanting roof? A .

Yes, sir.
The Court: Is there any objection to 

writing the words “ coal shed over this 

building?
Mr. Parker: I  have no objection.

30 B y the C ou rt: Q. W hich is it, that building (in-
dicating on photograph)? A . Y es, sir.

(The Court writes the word “ Coal shed
on photograph.)

B y M r. G ilson: Q. And you say when the tram  
was about there, about where was the automo-
bile? A . The automobile was about 5 or 10 leet, 
almost going on the first rail on the east-bound

40  ~Q. And that train was going pretty fast then.
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was it not? A . W ell, I  don’t know. It was going 
pretty fast, but I  have seen them go faster.

Q. You did not hear this train whistle for the 
Howells crossing, did you? A . No, sir.

Q- It did not whistle, did it? A . Not that I  
know of, not for the upper crossing; it did whistle 
for the lower crossing.

Q. But not for this upper crossing, where this 10 
accident happened, it did not whistle, did it? A . 
W ell, I  didn’t hear it.

Q. And did you hear any other signal of any 
kind given? A . W ell, not particularly, I  didn’t 
hear it, but when the train stopped the bell was 
ringing; I could hear it then.

Q. But I  mean before it came to the crossing 
you did not hear it? A . I  didn’t hear it.

Q. W a s there not any electric bell at that cross-
ing, was there ? A . No, sir. 20

Q. A t  that time? A . No, sir.

D IR E C T -E X A M IN A T IO N  by Mr. Stickel:
Q. Mr. Brola, do I  understand you to say that 

when the train that caused this accident stopped 
the bell on it was ringing? A . W hen the train 
stopped the bell was ringing; I  heard it all right.

Q. How long did it continue ringing? A . It 
rang all the while it stood there, until after it 
started. on;

The testimony of Edward J. 'Sallee given 
at the former trial is read, defendant’s 
counsel reading the direct-examination and 
plaintiff’s counsel reading the cross-exam-
ination.



242

Edward J. Sallee— Direct

E D W A R D  J. S A L L E E , sworn in behalf of de-

fendant :
Direct-examination by M r. Stickel:
Q. M r. Sallee, where do yon liv e ! A . Jersey 

City, 503 Grove Street.
Q. W h at is yonr business!. A . Engineer on the 

Erie Railroad.
10 Q- W h at was your business on July 31, 1909! 

A . Engineer.
Q. W h at was your ru n ! A . W e  was reliet 

train to train 29.
Q. From  where to w here! A . Jersey City to

Port Jervis. . _
Q. Did you on July 31, 1909, have an accident

at the crossing west of H ow ells! A . I  did.
Q. Just tell us about it. A . W ell, going into 

Howells I  whistled for the lower crossing, a cross- 
20 ing whistle, two long and two short. W hen I  got 

to this crossing I  whistled one long whistle for a

station whistle.
Q. To what crossing! A . W hen I  got to this

crossing that I  whistled below _
Q. The lower crossing! A . Y es, sir— I  whist 

a station whistle, one long blast of *  w ln s tle ; an 
the bell was ringing from  the time I  left Middle- 
town. I  stopped at Middletown, and, of course, 
when I  started from  there I  started the bell ring-
ing, and it was ringing after I  came to this cross-
im? where I hit the automobile.

Q. W hen did yon first get sight of the automo-
bile ! A . Between 5 and 10 feet from  the cros 

Q W h at condition was it in at that tame! ® 
there anybody in i t !  A . W ell, I  couldn’t see. I 
could see the front wheels of the car going up the

t r Qk W h at track? A . On the left side, the west- 
I bound track, that I  was on.
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Q. W a s it moving? A . Y es, sir.
Q. How far did your train go after striking it f 

A . About the length of the train, eight cars.
Q. How are the tracks east of this crossing, are 

they straight or curved? A . W ell, it is straight 
for a distance.

Q. How far? A . I  couldn’t tell exactly.
Q. About how far? A . I  should judge very 

near half a mile.
Q. W hat kind of a- day was it ? A . Clear.
Q. W arm ? A . Yes.
Q. Any wind? A . I  couldn’t tell you that.
Q. How fast was your train going? A . B e-

tween 30 and 35 miles an hour.
Q. W ere you scheduled to stop at Howells sta-

tion ? A . No.
Q. W hat kind of a bell is that that you have on 

your train A . Automatic.
Q. W a s there anything on the freight, platform  

at Howells that day? A . I  don’t know.
Q. Just tell us what an automatic bell is and 

how it works ? A . W orked by air.
Q. How did you start it? A . B y  a little wheel; 

you start the wheel, and, of course, the air goes 
to this piston, like, that is on the bell, and, of 
course, that starts the bell going.

Q. W hen does it stop? A . W hen you shut it 
off.

Q. Not until then? A . N ot until then.
Q. Did you go back to the place where the auto-

mobile was struck? A . No, I  started to go back, 
and the conductor told me everything was all 
right, to go on.

Q. Did you see any of the people after the ac-
cident? A . No.

Ql How long did you stay there? A. Oh, be-
tween five or ten minutes, I guess.

10

20

30

40
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Q. W a s anybody in the automobile when you 
first saw it? A . W ell, I  didn’t see the automobile 
at all, only part of it, you know, going on the left 
side. O f course, if the fireman was there he could 
have seen it, but I  only saw it on the outside rail.

B y the C ourt: Q. W ere you on the right-hand 
side of the engine? A . Y es, sir.

10 Q* What fireman do you speak of ? A . The fire-
man of the engine.

B y Mr. Stickel: Q. W here is your position in 
the cab, on what side ? A . On the right side.

Q. Looking ahead? A . W ell, looking ahead

or—
Q. And where is the fireman stationed? A . 

W ell, he was firing the engine then.
Q. W h at side of the cab? A . Down at the fire-

box.
20 Q. The right or left side? A . W ell, between. 

Q. W h at did you do when you first saw the 
automobile? A . Throwed the brake handle in
emergency to stop.

Q. Stopped the train? A . Yes.

C R O S S -E X A M IN A T IO N  by M r. G ilson:
Q. This fireman could not see, of course, from  

his position, firing the engine? A . No.
Q. Are you sure you whistled for that second

30 crossing? A . Yes, sir. _
Q. And that was when you were right on the

lower crossing? A . Y es, sir.
Q. And that was how many feet from  Howells

station? A. I  couldn’t say. i
Q. W ell, approximately. A . W ell, it must be

about 800 or 900 feet. * .
Q. Is it not 2,000 feet? A . Not as far as that. 
Q. W ell, you are not positive about that?

40 No, but it isn ’t as far as that, though.



245

Edward J. Sallee— Cross

Q. W ell, it is more than 1,200, is it not? A . I  
shouldn’t think so.

Q. Can you see it on this Exhibit D -s, which 
shows a view of over 2,000 feet (shown to wit-
ness) ?

The C ourt: The lower crossing?
Mr. G ilson: The lower crossing.

A . Yes, there it is (indicating). j .q
Q. A w ay below that car that is shown on thut 

photograph, is it not? A . Y es— W ell, it isn ’t 
way by i t ; it is just about the end of it.

Q. It is just about as far as you can see on that 
photograph, is it not? A . Yes, sir.

Q. The extreme point of that view? A . Yes.
B y the Court: Q. That is where you blew the 

one blast for the station whistle? A . Y es, sir.
B y Mr. Gilson: Q. Now, you did not blow any 

whistle after that point, did you? A . No. 20
Q. And you had made this run lots of times be-

fore, had you not? A . Yes.
Q. And you say the bell was ringing constantly 

from the time you left Middletown? A. Yes.
Q.< Isn ’t that unusual? A . W ell, our through 

line trains that way, they don’t make any sta-
tion stops, they usually leave the bell ringing.

Q. W ell, it is usual for your trains, is it not?
A . Yes.

Q. And you stopped at Middletown? A . Yes, 30  
sir.

Q. Your train was just a section of a regular 
train, was it not? A . Yes.

Q. And it was because you did sometimes ring 
the bell continuously that you think the bell was 
ringing on this day? A . Yes.

Q. You do not remember this day, of course, 
in particular before the accident, do you? You  
do not remember everything you did or what 40
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was being done before the accident, did you? A. 
No.

Q. Now, you say the first time you saw this au-
tomobile it was 5 or 10 feet from  the crossing, or 
you were 5 or 10 feet from  the crossing? A . I  
was 5 or 10 feet from  the crossing.

Q. Then how did you see it from  your position 
10 on the right-hand side o f the engine? A . W ell, 

I  could see the front wheel going up the left side 
of the—

Q. On the track in front of you? A . On the 
same track I  was on, but on the left rail, going 
up the track ahead of me.

Q. And you think you were going about thirty 
or thirty-five miles an hour? A . Y es, sir.

Q. Now it is a very steep grade from  Howells 
to Port Jervis, is it not? A . W ell, some places it 

20 isn ’t.
Q. W ell, from  Howells station, from  that cross-

ing on, it is quite a steep grade, is it not? A . Yes.
Q. Anri from  Middletown to Howells you naw> 

got to get a pretty good start to take that grade, 
have you not? A . You can’t get the start.

Q. Four miles? A . No. It  is upgrade from  
Middletown until you get to a place they call the 
hogback; there is a little bit of a sag there, but 
it doesn’t amount to much.

30  Q. W ell, you try to get a start, do you not? A . 
W ell, you try, but you couldn’t.

Q. W ell, you put on all the power you have to
make the grade? A . Y es, sir.

Q. And you did this day? A . Yes.
Q. And the fastest you could go was thirty or 

thirty-five miles an hour? A . That is all.
Q. Did you have your lever out all the way.

A. Yes.
Q. W h a t of an engine was this? A . A  small 

4 0  type of an engine.
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Q. W ell, what is the type, do you know? A . 
They call it a class G type there on the Erie.

Qj. That is one of the best engines, is it not?
A . W ell, for a certain train to pull. O f course, 
this day we had a heavy train.

Q. But there is not a faster train between Port 
Jervis and Jersey City than your train, is there?
A . W h y, certainly. j q

Q. I  mean the stops that you make— that you 
made that day? A . Certainly.

Q. Is n ’t that one of the star trains of the Erie  
Railroad? A . This train that I  was on?

Q. Yes. A . No.
Q. I  thought that was one of the commuting 

trains for the summer. A . It only runs every 
Saturday.

Q. And it only makes how many stops between 
Jersey City and Port Jervis? A . W ell, it makes 20  
the stops o f train 29.

Q. W h at is that? A . Paterson, Monroe, Gray- 
court, Goshen, Middletown, and then Port Jervis 
is next.

Q. That is how many stops, four or five stop» 1 
A. Yes.

Q. And what is the distance from  Jersey City 
to Port Jervis? A . Eighty-eight miles.

Q. And yet you say that is not one of the best 
trains on the Erie Railroad between Jersey City 30  
and Port Jervis? A . It is a good train, but it is 
not the best train.

Q. I  did not ask you that. It  is one of the 
best engines, too, is it not? A . No.

Q. One of the fastest engines? A . No.

T?F1-T>t p v ,C T -E X A M IN A T IO N  by M r. Stickel:
Q. Wihat is the running time o f this train from  

Jersey City to Port Jervis? A. There isn ’t any 
time on it. 40
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Q. There is not any time on i t !  A . No.
Q. W h y ! A . It was a section of this train 

ahead, supposed to be ten minutes in advance of 
this train behind us.

Q. W hat was the time of the train ahead! A . 
The train ahead left Jersey City at 3 o ’clock and 
got to Port Jervis at 5 :27 , two hours and twenty- 

10 seven minutes.
Q. Two hours and twenty-seven minutes for 

eighty-eight m iles! A . Yes.
Q. That was the time you were running on!

A . Yes.
B y Mr. Gilson: Q. That is, including stops! 

A . Yes.
B y  M r. Stickel: Q. You said in answer to a 

question by Mr. Gilson that you remember the 
bell rang on this day because it always rang. 

20 H ave you any other reason for remembering that 
the bell rang on this d ay ! A . No. W e  always 
start the bell at Middletown; there is three or 
four crossings from Middletown to H ow ells; in 
stead of shutting the bell oft we leave the bell 

ringing.
Q. Did you make any statement about, the in-

cidents in this case before today! A . Yes.
Q. W h en ! A . This happened on a Saturday 

and I  made the statement out on Monday to the 
30 claim agent.

Q. Did you remember whether your bell was 
ringing on the day of the accident at the time 
you made that statement! A . Yes.

Q. A nd did you say so in your statement!
M r. Gilson: A  written statement!
M r. Stickel: Yes.
M r. Gilson: W ell, I  object to what he 

said in a written statement. Anyway, this 
40  is cross-examination of their own witness.
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The Court: I  think it is re-direct. It  
can only be used as a memorandum.

Q. Is that your signature (paper shown to 
witness) f A . No.

Q. Is that your signature (another paper 
shown to witness) ? A . Yes, sir.

Q. W hat is the date on there? A . The 3d day 
of August.

Q. W hat year? A . 1909.
Q. Refreshing your memory from this paper—

The C ou rt: Let us see what the paper is.
M r. G ilson: I  would like to cross-examine 

o il  it.
The C ou rt: Yes.

B y Mr. Gilson: Q. You did not write this 
paper yourself, did you, Mr. Sallee? A . No.

Q. W here did you give this statement? A . 
Jersey City, at the claim agent’s office. 20

Q. Did you go in and just dictate this to the 
stenographer? A . Yes, I  told them the way it 
happened and—

Q. And then he wrote it on the typewriter?
A . Yes.

Q. W hile you were there? A . Yes.
Q. And then after he finished it you signed it?

A . I  read it and then signed it.
Q. He did not take down your exact words, 

though, did he? A . Yes. 3(1
Q. H e took it right down on the typewriter as 

you dictated it? A . Yes.
B y Mr. Stickel: Q. W ill you read, Mr. S a lle e --

Mr. Gilson: I  object to his reading the 
statement. I  do not object to his using it 
as a memorandum.

The C ourt: Our law is that a witness 
who has a memorandum made at or about 
the time may use the memorandum; he may 40
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read it and may even testify from  it. 
(A fter discussion.) It is not evidential. 
The question is whether he can refer to it.

M r. Gilson: I  have no objection to his 
referring to it, but I  do object to putting 
this paper in evidence or reading it ver-
batim.

10 The C ou rt: It can not be put in evidence.
I f  it is a memorandum, he can testify from

it.
Q. Referring to this paper, which you signed, 

on August 3, 1909, will you tell us what you say 
in that statement about the.blowing of the whis-
tle and the ringing of the bell?

Objected to.
Question withdrawn.

Q. Refreshing your memory from  this state- 
20 ment, will you tell us whether you remember on 

the day of the accident the bell was ringing and 
the whistle was blowing for this crossing? A . 
W ell, I  didn’t until I  read this.

Q. I  say refreshing your memory from that, 
will you tell us whether the bell was ringing and 
the whistle was blowing on that day? A . Cer-
tainly the bell was ringing and the whistle was 
blowing.

Q. Then you remembered on August 3d, 1909 
30 Mr. G ilson: I object to this on the further

ground that it is leading.
Mr. Parker: The witness does not seem 

to be able to comprehend the thing, and I  
think we are entitled to lead to a certain de-

gree.
The C ou rt: I  think this present question 

may be asked.
Q. Then you remembered on August 3, 1909, 

40 three days after the accident, that the bell
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was ringing on that train and that the whistle was 
blown for that crossing? A . Yes.

Q. And after having refreshed your memory 
from this paper, is that your recollection now 1?
A . Yes.

R E -C R O S S -E X A M IN A T IO N  by Mr. Gilson:
Q. W h y  did you not tell us that in the first 10 

place, M r. Sallee? A . W ell, I  didn’t think o f it 
until I  see the paper.

Q. W ell, you were telling us just what you re-
membered of the accident. Now, is not this the 
fact, M r. Sallee, that it is the rule of the com-
pany to whistle for this crossing? A . It is a 
rule, yes.

Q. And you knew you had to make a report 
that you whistled on this crossing? A . Yes.

Q. And you knew if you did not make such a 20  
report that you would lose your job? A . Not 
that alone.

Q. W ell, what else? A . W ell, if  I  didn’t whistle 
just in this case here and somebody got hurt, 
why—

Q. You might be liable yourself? A . Yes.
B y the Court: Q. I  would like to get a lit-

tle clearer idea of just the position you say you 
saw that automobile. You say you saw the front, 
wheel going up the track that you were on? A . 30  
Yes.

Q. W hich front wheel? A . The front wheel of 
tfye automobile.

Q. W hich one? There are two front wheels.
A . The wheel was going like that (indicating);
I  could see the front wheel, and that is all I  could 
see of them from the front part o f the engine.

Q. Going like that ? A . Going up the track.
Q. Going up the track ahead o f you, the same 

direction that you were going? A . Yes, sir. 40
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Q. You say it was between the rails of your 
track? A . Y es, on the left-hand side, the left 

rail.
Q. On what line was that wheel that you saw 

running, parallel with the left rail or crosswise ? 
A . W ith  the left rail; yes, sir; kind of zigzag.

Q. That is not the only part of the car that 
10 you saw, is it? A . That is all I  could see.

Q. How is it you could see one wheel and not 
see the rest? A . W ell, I  suppose the other part 
of the car was like sideways.

Q. W ell, that is all you saw, anyway. Did you 
get an edge view of the wheel or a side view of
the wheel? A . A  side view.

Q. Do you know whether your engine hit it? 
A . W ell, I  know it hit it, because part of it was 

on the pilot.
20 Q. W h at part was on the pilot? A . The seat

and the top, the‘top part of it.
Q. How far did you carry them? A . Until I

stopped.
Q. You carried them until you stopped? A . 

Y es, sir.
B y Mr. Gilson: Q. W here is the pilot on the 

engine ? A . The front part of the engine.
Q. Just above the cowcatcher? A . The pilot 

is the cowcatcher. That is what a farmer says 
30 a cowcatcher. It is a pilot.

The testimony of Cornelius Donohue 
given at the former trial is read, defend-
ant’s counsel reading the direct-examina-
tion and plaintiff’s counsel reading the 
cross-examination.
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C O R N E L IU S  D O N O H U E , sworn in behalf of 
defendant:

Direct-examination by Mr. Stickel:
Q. M r. Donohue, where do you live? A . P at-

erson, New Jersey.
Q. And what is your business? A . Locomo-

tive fireman.

Q. How long have you been a locomotive fire- i q  
man? A . E ight years.

Q. And have you always worked on the Erie?
A . Yes, sir; as a fireman.

Q. And you fired freight engines and passenger 
engines? A . Freight and passenger, both.

Q. W ell, now on July 31, 1909, when this auto-
mobile was slruck at Howells crossing, were you 
anywhere about the crossing at that time? A . I  
didn’t comprehend what you said.

Q. W hen this automobile was struck where 20  
were you? A . I  was firing the engine, had been 
putting coal on the boiler— not at the time it was 
struck; I  was standing after covering the fire 
over, but I  hadn’t time to get up on the left side 
yet.

Q. But as you came to Howells station you 
were firing the engine, were you? A . Yes, sir.

Q. W here did the train stop last before coming 
to Howells? A . A t Middletown.

Q. A t  Middletown you started off to go to Port 30  
Jervis, didn’t you? A . Yes, sir.

Q. Can you tell us whether there were an^ 
signals given by bell or whistle after you started 
out from  Middletown? A . A fter the engineer 
got the signal to go— that is two air whistles to 
go— he started the bell ringing.

Q. Did you see him start the bell ringing? A .
Yes, sir.

Q. How did you see that? A . Turn on a little 
wheel right in front of him. 40
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Q. The hell started ringing? A . Y es, sir.
Q. How long did the bell keep ringing? A . 

The bell was ringing continuously, as it generally 
done, all the time.

Q. Ringing continuously until when? A . Until 
we got to Howells. I  shut the bell off after we 
stopped, after hitting this automobile. The bell 

10 was ringing after we stopped, after the engineer 
got off, and I  shut the bell off and. stopped it.

Q. A fter you got in the vicinity of Howells did 
the train give any signal by way o f whistle? A . 
Y es, it gave the usual whistles.

Q. W hat were the whistles it gave that day? 
A . The usual highway whistles.

Q. W h at are they? A . Two long and two short.
Q. W here was the train with respect to Howells 

crossing, how far was it when he gave the two 
20 long and two short whistles? A . I  should say 

about quarter of a mile east o f Howells crossing.
Q. Did he give any other whistles before it 

struck the automobile? A . It made a station, 
whistle after it got over the highway crossing.

Q. W h at do you call the highway crossing? 
A . The road crossing we call a highway crossing.

Q. Is there a road crossing between the curve 
in the road and this road where this automobile 
was struck? A . Y es, sir.

30 Q. Is that what you mean by the highway cross-
ing? A . Yes, sir.

Q. Then at the crossing east of Howells, as I  
understand you, you gave a station whistle?- A. 
Y es, sir.

Q. Now, what did you first know of any trouble 
occurring between an engine and an automobile? 
A . W h y, when the engineer put the brake on on 

40  emergency; he stopped; he threw the brake.
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Q. H e threw the brake for emergency? A . Yes  
sir.

Q. W hat happened then? A . I  got u p ; I  looked 
out of my side, and I  see it hit something.

Q. W hich side is your side? A . The left side 
is the fireman’s side.

Q. And did you see what had been hit? A . 
Yes, I  could see. A  lot of dust was flying around 10 
there. I  see the automobile we had hit.

Q* And the train went on with the emergency 
brakes on, did it? A . W ell, I  should say about 
a train length.

Q. And what happened then? A . I  didn’t see 
any m ore; I  didn’t go back.

Q. \ou  did not go back? A . No, sir ; I  stayed 
with the engine.

Q. Can you give us an idea how fast the train 
was going on that occasion just before it came 20  
over the crossing at Howells? A . W ell, I  should 
say we were going thirty-five miles an hour, may-
be more.

B y  Mr. Gilson: Q. It may have been going 
more, too, you say? A . Yes.

B y  Mr. Parker: Q. W a s there any noise besides 
the bell and the whistle made by the train as it 
came up towards Howells crossing? A . W ell, 
she was working hard; he had a heavy train; a 
heavy exhaust: 30

Q. You railroad men know what you mean by 
“ working hard,”  but we do not. A . W ell, using 
as much power as she could.

Q. Does it make any noise? A . Yes, sir ; a 
heavy exhaust.

Q. Is that a choo-choo? A . Yes, sir ; a choo- 
choo.

Q. W as it using that exhaust, making that 
sound, up through the—  A . Yes, the smokestack. 40
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C R O S S -E X A M IN A T IO N  by Mr. Gilson:
Q. You can not hear that very far, can you ! 

A . W ell, you certainly can hear it quite a ways. 
You know that, too.

Q. W ell, how far would you say you could hear 
that? A . W ell, you can hear an engine exhaust 
quite a w ays; I  couldn’t say how far.

10 Q- W ell, you can hear it because you are in the 
firebox, but a person outside can not hear it very 
far, can he? A . W ell, yes, a man can hear a 
freight train—

Q. W hat is the use of having any bell or whistle 
then, if  it makes such a noise? A . Oh—

Q. That exhaust that you speak of, is that so 
loud as a bell or whistle? A . Yes, it is just as 
loud as the bell will ring.

Q. But it is not so loud as a whistle? A . W ell, 
20 you can hear the whistle further away.

Q. Now, you think you were going thirty-five 
or more miles an hour up there? A . I  should say 
about thirty-five miles an hour or a little more.

Q. A  little more ? A . I  couldn’t sa y ; a little 
more, but it couldn’t be going much faster.

Q. And there was no whistle blown between the 
lower crossing and the crossing—-A . A  station 
whistle was blown; after we got over the first 
crossing he blew the station whistle.

30 Q. How far over the crossing had you gotten 
before he blew the station whistle? A . W ell, 
maybe a train length; I  couldn’t say exactly how 
far.

Q. Now, are you not testifying from  what is 
usually done ? A . W h at do you say ?

Q. You are testifying now from what was usu-
ally done, and not from  what you remember hap-
pened on that day? A . I  certainly do remem- 

40  ber what happened that day.



257

Cornelius Donohue— Re-cross

Q. And you were firing the engine at that time?
A . Yes.

Q. There was nothing to call this thing to your 
attention until after the accident happened, was 
there? A . W h y, it isn ’t necessary to do so. I
can hear the crossing whistle and the station 
whistle.

Q. But can you tell us whether that whistle in 
was blown the Saturday before ? A . Yes, sir.

Q. And the Saturday before that? A . Yes, sir.
Q. And the Saturday after that? A . Y e s /s ir ;  

every time we go over the crossing.
Q. And you mean to tell this jury you remem-

ber the incident of the blowing of that particular 
whistle on each of those Saturdays? A . No, I  
don’t say that,, but I  say we wouldn’t go over a 
crossing without blowing the whistle.
, Q. And that is the reason it was blown that 20  

uay? A . W ell, you can’t go over a highway cross-
ing without blowing a whistle, or any crossing.

R E -D IR E C T  E X A M IN A T IO N  by Mr. Parker:
Q. W a s there anything that specially called 

your attention to the blowing o f the whistle on
that day? A . Nothing more than to hear it blow, 
that is all.

Q. W hen did you have occasion to remember it?
A . I  had to make out a statement. 30

Q. W hen? A . A  couple of days afterwards.
Q. And your memory was then asked? A . Yes  

sir.

Q. W a s that your memory when you were 
asked? A . Yes, sir.

Q. And it is your memory now? A . Yes, sir.

R E -C R O S S -E X A M IN A T IO N  by Mr. Gilson:
Q. W hen did you see that statement last? A . 40
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A fter I  made the statement and after I  had been 
to the law yer’s office.

Q. W hen was that, the last time you saw that 
statement ? A . A  couple of days ago, the first 
day I  came down here, yesterday, I  think.

Adjourned until Monday, January 15, 
! 0  1912, at 10 o ’clock, a. m.

Mr. Stickel: I  am going'to read a depo-
sition taken at Howells on the 9th of May, 
under stipulation by which it was taken 
stenographically:

(R eading:)
“ It  is hereby stipulated between the 

plaintiffs and the defendant in the above 
20 entitled actions that the evidence of Mrs.

Melissa A . Coleman, of Howells, N . Y ., a 
witness on behalf of the defendant, and 
resident out of the State of New Jersey, 
may be taken de bene esse, without order 
of the Court, on the 9th day of M ay, inst., 
at 12 o ’clock noon, at M rs. Coleman’s resi-
dence, in Howells, in the County of Orange, 
and State of New York, and may be ad-
journed from  day to day until finished, be- 

30 fore and by Herbert W . Knight, Esq., a
M aster in Chancery of New Jersey, at the 
home of M rs. Coleman, in Howells, Orange 
County, New York.

That said testimony may be taken 
stenographically by said Herbert W. 
Knight, M aster in Chancery, and oath of 
said master and stenographer is waived.

It  is further stipulated that said testi- 
40 mony so taken shall be written out by said
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stenographer and need not be signed by 
said witness.

It is further stipulated that the said 
transcript shall be transmitted by the said 
Master in Chancery to the Clerk o f the 
Circuit Court of Essex County in the State 
of New Jersey, to be filed by him, and after 
so filing either party may read the testi-
mony so taken on the trial of either or any 
of the said actions in the same manner and 
with the same force and effect as if said tes-
timony had been taken under a commis-
sion duly issued by the Court on applica-
tion therefor, or upon notice, as provided 
to take testimony of a witness out of the 
State, by virtue of the Laws of the State 
of New Jersey.

Dated, M ay 6th, 1910.
H e r b e r t  C l a r k  Gt l s o n ,

Plaintiff’s Attorney.
CORTLANDT & W AYNE PARKER,

Defendant’s Attorneys.

Deposition of Melissa A . Coleman, taken 
pursuant to the foregoing stipulation.

Deposition of Melissa A . Coleman is 
read, defendant’s, counsel reading the di-
rect-examination and plaintiff’s counsel 
reading the cross-examination.

“ M E L IS S A  A . C O L E M A N , being duly sworn 
according to law, testifies as follow s: 

Direct-examination by Mr. Stickel:
Q. W here do you live i A . I  live in the Town of 

W allkill.

10

20

30

4 0
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Q. Is this W allkill here? A . Yes, near the City 
of Middletown, Middletown is the nearest city; 
the Village of Howells, this is.

Q. How long have you lived there? A . I  have 
lived here thirty-one years in this house.

Q. You were living here on July 31st last? A . 
Yes.

10 Q- W here is your house with respect to the 
crossing west of Howell Station this crossing 
right here? A . W ell, it is rather southwest of 
the station, is it not? You could tell by looking 
as well as I  could.

Q. Southwest of the station? A . I  think it is 
southwest.

Q. About how far from  the crossing? A . W ell, 
I  couldn’t tell, I  think it is about a hundred and 
forty or a hundred and fifty feet from the cross- 

20 ing.
Q. Is it on that road which crosses west of 

Howells? A . Yes, on this road.
Q. I  show you a photograph looking south on 

the road, west of Howells Station, and ask you 
whether you recognize it? A . That is the Moun-
tain House and that is our church (indicating on 
the m ap).

Q. Does this photograph show the crossing west 
of Howells at Howells station? A . Yes.

80 Q. Does that show your house? A . That is my 
house (indicating on photograph, and pointing 
to place marked ‘ X ’ ).

Photograph referred to by witness 
marked for identification D -l , H . W . K .

Q. On July 31st last do you recall a train hit-
ting an automobile just west of Howells Station * 
A . I  do not remember the date, but I  think it was 
in July, warm weather.

Q. In July? A . Yes, I  could not just tell the 

4 0  date.
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Q. That is the only accident you have seen 
within the last year? A. Yes, and I hope I won’t 
see any more.

Q. Where were you at that time when you saw 
t e accident ? A. 1 was sitting right down where 
I be now, just in the same chair by the window.

Q. W ill you point out on the photograph D-l 
the window at which you were seated at that i q  
time ? A. Perhaps it is now shown in the picture.

Q. Well, if  it is shown. A. I don’t think it 
is; that is the upper part of the house.

Q. There (indicating on photograph D -l) is 
the door. A. Well, now the window don’t show 
here that I was sitting by.

Q. (Indicating on photograph.) There is the 
road and there is the door, is not that the win-
dow? A. It don’t really look to me like it, I don’t 
know. 2Q

Q. You were seated by the window in the front 
of the house ? A. By the door.

Q. By the door? A. Yes.
Q. And that window overlooked the crossing at 

Howells, did it not? A. Yes, sir.
Q. Did you see the automobile approach the 

track that day? A. Yes, I saw it going down.
Q. Which way was it going? A. Going down.
Q. Towards the station? A. Towards the sta-

tion, yes, sir.
Q. It then had to pass your house to get to 

the station? A. Yes, it passed this house, I  did 
not see it until it got down by the crossing, you 
know, I told you the other day.

Q. Tell us where you first saw that automobile 
on that day? A. I saw it right here through the 
fence at first, and when it got down so I could see 
it plainly it was just below the steps that go up to 
the brick house.

40
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Q. Was it going fast or slow when yon saw it 
going? A. Going rather slow.

Q. How many people were in it? A. Three, 
three people.

Q. Two women and a man? A. Yes.
Q. Tell us what you saw of the accident. A. I 

saw the automobile going down and I heard the 
IQ train coming.

Q. When did you hear the train coming, where 
was the automobile when you heard the train 
coming? A. Just before it got to the track; well 
I heard the train coming when the automobile 
was going right down here, I  heard the sound of 
the engine, you know, coming.

Q. Where was the automobile when you first 
heard the train? A. That was below the steps, 
below those steps.

20 Q. How far had the automobile still to go be-
fore it would reach the track? A. I  could not tell 
the number of feet.

Q. About. A. Well it is not far you know to 
the track certainly, you can see that yourself; I 
don’t know just how many feet it is I  am sure.

Q. Did you make any observations?
Objected to as leading.

* Q. Tell us what you saw of this accident. A. 
I  saw them go down, as I thought, on the track, 1 

30 think they were on the first track.
Q. Which track? A. The first track, the one 

going to Middletown, and then they were so near 
the other track and the engine was so near them 
that they turned there—they seemed to have pres-
ence of mind to turn the automobile a little, and 
then is the time they jumped out; they had just 
time to jump out and that is all.

Q. Where did they jump ? A. Right out on that
40 track.



263

Melissa A. Coleman—Direct

Q. Which track! A. This first track going 
down, and they walked in the road. The man had 
to carry his—well helped his wife in.

Q. They went down to the crossing and turned 
the automobile up the track? A. Yes, rather 
turned it up on this other— so that it would be out 
of the way; I  think i f  he had had a little more 
time he would have got off, and then the engine in 
came and took the automobile out of my sight 
and I didn’t see any more of it at all.

Q. They jumped out to the left, did they? A. 
Yes, sir; out this way, up to the left.

. Q- How soon after they turned their automo-
bile up the track did a train come? A. Very 
®o° n > 1 could not tell; very soon indeed; they just 
had time to escape and that was all.

Q, When you were seated at this window im-
mediately alongside of your door was the window 2 0  
opened? A. Yes, just as it is now.

Q. Could you tell which way the train was 
coming when you first heard it? A. Yes, I heard 
the train coming up.

Q. I  rom Jersey City ? A. Yes, coming from 
Jersey City.

Q. Did the automobile make any noise in going 
down the hill? A, Well, not very much, it didn’t ' 
make very much noise because it was going rather
slow; sometimes they make a big noise, they don’t 30 
always.

Q. Will you look at the photograph D-l and tell 
us where you first saw the automobile and heard 
the train? A. Perhaps I can’t, I don’t know.

Q. Was it then at the end of your fence? A  
Yes, when it was down past those steps is when 
I saw it plainly.

Q. It was that spot where you first saw the 
automobile and heard the rumble of the train ? A. £q
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Well, I heard the train as soon as I saw the auto-
mobile go down past those steps.

Q. You said it was just below the steps? A. 
Just below the steps is where I saw it and then 
I heard the train.1 ’

The Court : Is there anything in the tes-
timony to show what the witness means by

1 0  ‘ ‘ the steps ”  ?
Mr. Gilson: It is the lower steps, the 

steps leading up to tlie second house, the 
brick house.

The Court: She is not asked to explain 
what she means by “ the steps” ?

Mr. Stickel : Later on, I think she is.
(Reading:)

“ Q. Were you especially attracted by the auto-
mobile? A. Yes, on account of the train coming, 

2 0  yes.
Q. Why were you especially attracted? A. Be-

cause I thought there would be a terrible accident, 
that is why.

Q. Did the automobile stop before it reached 
the first track? A. No, it did not stop.

Q. When did it first stop? A. When it got up 
to that track, on the first track, and then I sup-
pose they heard the train coming, but I had heard 
it before that; I don’t know whether they heard 

30 it or not I could not tell.
Q. Did they seem to hear it? A. I don’t know, 

they didn’t seem to— the first thing they thought 
of, of course, was to get out, they heard it after 
they got on the track right in the way of the en-
gine of course.

Q. When the train hit the automobile it took it 
out of your sight, did it not? A. Yes, took it 
away, I could not see it, look it right up above 

40 the hotel.
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Q. What did the people do after they jumped 
out o f the automobile? A. Well, the girl she 
jumped out first and she stood there and the man 
took his wife— she was so frightened she could 
not get out o f course, and he helped her out and 
had hold of her and someone came and helped 
him; they carried her to the hotel.

Q. How did the daughter get to the hotel? A  in 
She walked, she was all right. She was not hurt 
at all; there was not any of them hurt very much 
I guess. ’

Mr. Gilson: I object to that, and move to 
strike it out

Witness: Well, I don’t know. I have not been 
asked that.

Q. How did the young lady get out o f  the auto-
mobile, did she step out or did she jump out? A.
1 think she jumped out. 2 0

Q. How did the elderly lady and the man get 
outj A. I  think they jumped out as quick as they
T - i J * ’ se<fmed to me that they jumped out, I 
think they did, he had hold o f his wife, and they 
jumped out together, the two.

^  automobile slow up as it approached 
the track? A. I don’t think it slowed up very 
iuu-h; it was going slow all the way down, whe 
i  first saw it it was going slow, below the steps 
there.”  30

Mr. Gilson (reading):

C R O S S -E X A M IN A T IO N  by  M r. G ilson :
Q. How old are you ? A. Eighty-two on my last 

birthday. • . .
Q. When was that? A. In November.
Q. The Village of Howells is in the Town of 

Wallkill, is it not? A. Yes, sir.
Q. Are you related to anyone in the emplov 

of the Erie Railroad? A. No, sir. " 4 0
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Q. Do you ever have any business dealings with 
the Erie Railroad? A. No more than I have, had 
freight fetched up on the cars, that is all.

Q. Then they do not own this property you live 
on? A. No, I  own it myself.

Q. Do you own the property adjoining you on 
the railroad? A. No.

1 0  Q. You said you thought the distance from 
the railroad to your house was about a hundred 
and forty or a hundred and fifty feet? A. Well,
I don’t know.

Q. That is just a guess on your part, is it not? 
A. Well what makes me know that, they used to 
lay the papers up here one hundred feet from 
this hotel, when they had an election here, they 
used to lap the paper right by my seeps here, 
that’s all I know about it, so it must be—

20 Q. When you say one hundred feet you mean 
one hundred feet from where ? A. From the hotel 
where they were having the election.

Q, That was one hundred feet? A. From the 
hotel.

Q. From the hotel to your house? A. Yes, sir; 
the hotel that was burned.

Q. About how far was it from the hotel which 
was burned to the rails to the track? A. Very 
short, it was not very far, just the main road went 

30 through right between the house and the track, 
very little room besides that.

Q. You say that when you first saw the auto-
mobile you thought there was going to bo an ac-
cident? A. I did if they didn’t stop.

Q. At that time you did not warn them in any 
way? A. No, I could not, you know.

Q. They were too near the railroad for you to 
warn them in any way, were they not? A. Yes, 

40 I did not have any chance to warn them of course.
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Q. Can you tell us about how far they were 
from the railroad track at that time when you 
thought there was going to be a terrible accident?
A. Just below these steps down there, just as I 
saw the automobile; I heard it going by and I 
looked up and saw it just below the steps that go 
up to the brick house, and then I heard the engine 
and I thought there surely would be an accident, 1 0  
that is the way I thought about it.

Q. You did not know at that time whether 
they were going to cross the tracks or turn into 
the hotel at the left ? A. They were going right 
straight on.

Q. But they had not reached this lane which 
goes into the hotel? A. Hardly, I think not; they 
seemed to be going straight on.

Q. But they were too near the track for  you to 
call out and warn them? A. Oh, yes; I  didn ’t have 20 
anything to do with that.

Q. I suppose the door was open and the win-
dows in your house? A. The door was not open, 
this window was open and I think that one was 
open too.

Q. It was a warm day? A. Yes, sir.
Q. You don’t remember how the wind was that 

day, do you? A. No, I don’t remember, I  don’t 
think there was very much; it was a warm day.

Q. This house you live in is some distance above 30 
the road on a bank is it not? A. Rather on a hill, 
yes, sir.

Q. About how many feet above the road would 
you say it is? A. I could not tell.

Q. Approximately. A. I could not tell.
Q. It is more than six feet right here? A. You 

mean from the road?
Q. Above the road? A. I don’t know, I don’t 

think it is six feet, I don’t know. 4 Q.
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Q. About! A. The steps—I don’t know—I 
might tell by them.

Q. And there is quite a grade from your house 
down to the track, is there not! A. Yes, all the 
way down.

Q, So that as a person approaches the track on 
the road the bank grows higher as they go toward 

1 0  the track! A. Goes higher up this way.
Q. But the bank on the road! A. Oh, yes, that 

bank, yes.
Q. And of course, that bank would interfere 

with the sound of the train somewhat, would it 
not!

Objected to.
Mr. Gilson: Do you want to press that!
Mr. Parker: No.
Mr. Gilson (reading):

20 “ A. Yes, I think it did some, still I could hear
it plain enough.

Q. You could hear the train as you were sit-
ting in this window! A. Yes.

Q. Whereas a person down on the road behind
a bank would not hear it !

Mr. Stickel: I object to that as incompe-
tent, there is nothing to show she knows 
that”

The Court: Does it appear.from the tes- 
80 timony on what floor she was!

Mr. Gilson: Well, she pointed out in this 
picture that she was on the ground floor.

(Reading:)
“ Q. Do you think that is the fact!

Objected to.
A. What do you mean, I don’t understand what 

you mean.
Q. (Question read to the witness as follows: 

4 0  ‘ Q. You could hear the train as you were sitting in
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this window? A. Yes. Q. Whereas a person down 
on the road, behind a bank, would not hear it? ’ )
A. Well, I  could not tell, I was not down there 
and I could not tell; I  could tell when I heard it 
coming, sitting up here.

Q. You knew that that train usually came up at 
that time every Saturday afternoon, did you not $
A. Yes. ■

Q. You were sort of watching for it, I suppose?
A. Well, I  don’t know as I was watching for it 
still I heard it.

Q. You heard the rumble of the train as it 
came along? A. Yes, sir.

Q. Can not you give us some idea as to how far 
they were from the first rail when you saw them ?
A. I can not tell the number o f feet.

Q. Can not you tell looking out of the window 
now? A. You can see for yourself; can’t you tel] 2 0  
yourself how far it is?

Q. You say you think it is about one hundred 
and fifty feet? A. I don’t know, I don’t really 
know.

Q. —about one hundred and fifty feet from 
where you sat in the window to the track. Now 
can you tell us about how far, whether half way 
or more than half way from the window to the 
track it was when you first saw the automobile ?

Mr. Stickel: In other words, how far is 30 
it about from the steps to the track, is not 
that what you mean ?

Mr. Gilson: No, I  want to know how far 
it was below the steps.

A. It was more than the length of the auto-
mobile below the steps, I think.

Q. Can you tell us approximately how many 
feet that would be from the track? A. I can not,
I am not used to measuring by the feet at all, I 
can not tell. 40
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Q. I f  you think it is, one hundred and fifty feet 
from here to the rail, can not you tell us whether 
it was half way or more than half way from the 
window to the automobile when you saw the 
automobile? A. Well, I think it was perhaps half 
way between the first rail and the steps, I  do not 
know for certain, I  could not say positively.

1 0  Q. And it was not at that time that you ex-
pected this accident, was it? A. I  expected it as 
soon as I heard the train coming and saw the 
automobile, I  thought then of course there would 
be an accident.

Q. When did you hear the train coming, before 
you saw the automobile or afterward? A. After-
ward I heard the train.

Q. About how long afterward? A. Well I saw 
the automobile going down and I heard the train 

2 0  almost at the same time coming.
Q, It may have been a little after? A. I could

not tell just the moment.
Q. And the automobile may have gone down 

toward the tracks further before you heard the 
engine, is not that right? A. Well, it was going 
slow all the time, it didn’t stop, the automobile 
did not stop at all.

Q. It was going very slowly, was it not? A. 
Quite slowly.

30 Q. Do many automobiles pass here? A. Quite 
a good many.

Q. Did you ever see one going slower than that 
going down this hill? A. Yes, they often go slow 
when they get near the tracks.

Q. Any slower than this one was going? A. I 
don’t know as they go any slower, they slow up
a little and some of them stop.

Q. And this was going about as slowly as any 
40 of them? A. As any I noticed, yes, I think it was.
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Q. You made a statement about this accident 
for the company, did you not? A. Well, there 
was a gentleman came here I gave my statement 
to and he wrote it down, he was interested with 
the company, I think. That man was with you 
Mr.— (indicating Mr. Stickel).

Mr. Stickel: Yes, she did.
Q. About how long after the accident was that ! 1 0  

A. I don’t know, I  can’t remember. Well it was 
not the one either that came first, I  don’t think he 
was.

Q. How many men have called to see you about 
this case, more than two? A. This same gentle-
man that was with you (indicating Mr. Stickel) 
called twice, that is all I  think.

Q. Two interviews? A. Yes, two, I think so.
Q, When you say ‘ you ’ you mean Mr. Stickel, do

you not? A. Yes, sir. It was another gentleman 2 0  
took the statement.

Q. Hid you sign the statement after it was writ-
ten out? A. I did, yes, sir, he read it, over to me 
and I signed it; I told him all I knew about it and 
I can not tell you any more I am sure, I  have told 
you all I  know.

Q. How did they know you saw the accident?
A. I don’t know, I couldn’t tell you, someone I 
suppose had told them, I didn’t tell them I am 
sure. 3q

Q- you say that Mrs. Gardner, the younger 
lady, walked over to the house? A. Oh, yes.

Q. Didn’t any one assist her? A. I didn’t see 
anyone, she jumped up and walked around, she 
was crying.

Q. They all fell when they jumped out of the 
automobile, didn’t they? A. I don’t think they 
fell, I  don’t know whether they did or not, she 
didn’t fall, she got up and ran. 40
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Q. Was there a great cloud of dust down there? 
A. I don’t remember.

Q. Steam and—  A. Well, steam of course when 
the automobile was struck, that made a great 
report; I don’t think there was much dust, I  don’t 
remember about that.

Q. They carried Mrs. Dickenson over, did they 
1 0  not! A. What?

Q. They carried the older lady to the hotel? 
A. Yes, sir; the lady they carried to the hotel.”  

Mr. Stickel (reading):

‘ ‘ RE-DIRECT-EXAM IN ATION :
Q. You read without glasses, do you not? A. 

Yes, sir.
Q. Your hearing is also good, is it not? A. Yes, 

I can hear and see just as good as I could when 
2 0  I was your age, even if I am old.

Q. They came down the road and did not stop 
you say until they got to the nearest track, is that 
so? A. Yes, I don’t think they stopped until they 
got right on the track, it might have been a little 
over the first rail of the first track, I don’t know 
but they were right in the way of the engine.

Q. Which track was the train coming on? A. 
The second track from here.

Q. When did you first see the automobile as it 
30 approached the track? A. I saw the automobile 

when it was going right along here by that tree, 
just had a glimpse of it.

Q. Where was that, through your fence? A. 
Yes, right through the fence, and when it got 
further down I could see it plainer; the fence hin-
dered my sight.

Q. Did you hear the train at that time? A. I 
do not think I heard the train until it got below, 

40 just below where I told you I saw it so plain.
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Q. Do you know whether these people fell when 
they got out of the automobile ? A. I do not think 
they did.

Q. You did not see them fall, did you ? A. No,
I think they jumped up and ran, this girl did I
am sure jumped out and ran, she was frightened 
o f course.

Q. You do not know about how far it is from 10  
the place where you first saw the automobile and 
first heard the train, to the track? A. No, I  could 
not tell you that.

Q. Could you tell approximately? A. I count 
not, I  do not know the number of feet at all.

Q. About how many feet ? A. I could not tell; 
you could guess that yourself.

Q. I would rather you did the guessing. A. I 
don’t want to guess, I want to tell what’s right 
about it, and as far as I can I  will o f course. 2 0

Q. How long is this lot of yours ? A. How mam- 
feet? J

Q. Yes. A. I  could not tell that really, it 
reaches away up on the road and I don’t know 
how many feet it is. ’ ’

Mr. Grilson (reading):

‘ ‘ RE-CROSS-EXAM INATION:
Q. Of course when you expected the accident 

you were quite excited? A. I was frightened. 30 
Q. Naturally. A. Yes.
Q. And you can not remember now all o f the 

details of just how many got out or where that 
automobile was in all that excitement, naturally.
A. I saw them jump out, I remember that, I  do.

Q. But I  mean the details o f just where the 
automobile was, and— A. I could not just tell ex-
actly within an inch or two, I could not from here.

Q. The train was that Saturday afternoon spe- 40
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cial was it not? A. I  don’t know whether it was 
or not; there does a train go up Saturday after-
noon a special train.

Q, This train did not stop at Howells? A. No, 
sir, it don’t never stop here, the express trains 
never stop here, none of them.

Q. And that was an express train? A. Yes, sir, 
1 0  going quite fast.

Q. About how fast? A. Oh, mercy, I could not 
tell you.

Q. Was it not about as fast as any of the trains 
go? A. Yes, as fast as any that go up here.

Q. Did you ever see a train go by any faster? 
A. Well, I don’t know, I don’t mark those things.

Q, Well, for thirty-one years—  A. Well, I didn’t 
sit in this window all the time for thirty-one 
years, I would grow fast.

20 Q. Did you notice whether they came to almost 
a stop just before they reached the track? A. I 
do not think they stopped at all; they were going 
slow but I  do not think they stopped at all un-
til they were obliged to.

Q. And you think they did stop when the auto-
mobile reached the first rail? A. Oh, they stopped 
and jumped out.

By Mr. Stickel: Q. He asked you whether you 
think the automobile stopped when it got to the 

30 first rail? A. No, I  don’t think it did, I  think it 
went on.

Further RE-CROSS-EXAM INATION:
Q. You think it stopped then after the front 

wheel passed over the first rail? A. I  think it 
stopped when they saw the engine, I  know he 
turned it up a little and he jumped out and I 

4 0  could not tell just how many feet it was I could
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not tell you anything about that, I  saw them jump 
out, I am sure of that.

Q. This has been a public crossing here in 
Howells for the thirty-one years you have lived 
here, has it not? A. Yes, sir.

Q. It is a public road connecting with the State 
road? A. Yes, it goes to the State road just 
above the hill there.

Q. The electric bell which is there at that cross-
ing was not there last summer, was it? A. No, 
it has been put there since this accident happened.

Q. They have put it there this spring, have they 
not? A. This summer, yes, this spring.

Q, You can hear it up here at your house, can 
you not? A. Oh, yes, very plain.

Q. This Rank on the right as you approach the 
crossing from your house is all grown up with 
bushes and shrubbery in the summer, is it not? A. 
Well, quite a good deal, they cut them down gen-
erally in the spring, but they have not cut them 
all down yet.

Q. How was it in July last, had it grown up 
pretty well? A. I think they cut them down last 
spring, and I don’t think they have since; the 
railroad company cuts them down.

Q. Do you mean the spring o f 1909? A. Yes 
sir.

Q. They have not cut them down since? A. I 
have not seen them cut them down this spring?

Q. About how high do they get in the summer 
above the level o f the ground?

Mr. Stickel: Of course you mean last summer, 
1909? A. I don’t know, just like other weeds they 
grow up in the summer; they cut them down; they 
trim up around the track and always trim weeds 
down, and bushes along by the bank.

10

20

30

40
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Q. They grow up so that they get to be several 
feet high in the middle of the summer—last sum-
mer, 1909? A. No, I don’t think they get very 
high, I can’t see them on account of the corner 
of my woodhouse.

Mr. Stickel: Q. Do you know whether this was 
a regular train? A. I do not know whether it 

1 0  was the train that goes every day, I  could not tell.
Q. Where were they when they turned their 

auto up the track? A. Well, they were—I think 
they were on the first track and partly on the 
other track.

Q. When you heard the rumble of the train and 
the auto was at your steps, or just below, why 
didn’t you call out to them? A. What good would 
that do, you couldn’t make them hear if you called 
ever so loud; I never advise people going along 

2 0  the road, never; if I could do them any good I 
would, but I never did that.

By Mr. Gilson: Q. When you say your steps 
you do not mean the steps right by your door, but 
the steps further down toward the brick house? 
A. The steps that go up to the next house, the 
brick house.

Q. Those are the steps nearer to the railroad? 
A. Yes, sir.

By Mr. Stickel: Q. What time of day was it 
30 when this accident happened? A. I think it was 

about 4  o ’clock, or between three and four, 1 

could not say.
Q. It was late in the afternoon? A. It was late 

in the afternoon.
Q. It was a bright, clear day, was it not? A. 

Yes, it was a nice, pleasant day, warm, very 
warm. ’ ’

Mr. Parker: I offer this testimony in evi-
dence, if your Honor please.40
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FORREST C. STOWERS, sworn in behalf of 
defendant:

Direct-examination by Mr. Stickel:
Q. Mr. Stowers, what is your business? A. 

Automobile business.
Q. Where? A. 273 Halsey Street.
Q. What concern? A. R. M. Owen & Com-

pany. 10

Q. In what capacity are you in business with 
that firm? A. Managing the wholesale depart-
ment.

Q. How long have you been in the automobile 
business? A. Seven or eight years.

Q. In what lines of the business? A. All the 
way from  the manufacturing to the selling line.

Q. In connection with the selling end, what kind 
of cars have you sold? A. Well, almost every 
make. I say almost every make; that is, of the 2 0  
standard makes.

Q. Have you sold new cars? A. Yes, new cars, 
second-hand cars, various kinds of cars.

Q. In your work in this business have you had 
occasion to learn the depreciation of a new auto-
mobile? A. Very much so, because very often we 
trade in in fact, a lot of our business we trade in 
second-hand cars on a new car, and, naturally, we 
have to be. conversant with the second-hand value 
of a car in order to make the trade. 30

Q. What is the depreciation of a new car? Can 
you give us any idea? A. The depreciation of a 
car after it has been running any length of time 
at all is practically about fifty per cent.

Q. A  new car, run three or four months, can 
you give us any idea as to its depreciation? A.
It depends largely on the value of the car and 
somewhat on the mileage that it has been run, but 
the average depreciation on any car after it has 40
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been run, after it has been used, is about fifty 
per cent.

Q. A  runabout Maxwell auto, valued at $825 
and run about three or four months and about a 
thousand miles in that time, can you give us any 
idea of the depreciation of such a car? A. About 
$400 to $450.

1 0  Q. $400 or $450? A. Yes.

CROSS-EXAMINATION by Mr. Gilson:
Q. Then do I understand that that is what you 

would allow on that in your business? A. Well, 
it is very much a question. We might allow that 
on a new car, a car selling somewhere around 
$1 ,100  or $1 ,2 0 0 .

Q. You would not allow $400 on a car that cost 
$1,600 or $1,700, would you—a Maxwell touring 

20 car? A. On a car that cost about $1,600 or $1,700, 
about a year old or under that time, if  it was a 
last year’s car, a 1911 car, it would be worth about 
half what the car sold at originally.

Q. And when you say “ worth”  what do you 
mean? A. That is, it would be worth in trade, 
the second-hand market today. For instance, a 
car that sold in 1911 at $1,000 or $1,100 is worth 
$500 in the second-hand market, and you can’t get 
that much for it. I have got half a dozen cars 

30 down here in Newark that I will sell for $500.
Q. You would sell them for less, wouldn’t you? 

Let me ask you this: Suppose a man should bring 
in a Maxwell runabout today to you that has been 
run three or four months, a thousand miles or 
more, how much would you allow him in trade 
on it? A. Not over $350 or $400.

Q. And you certainly would not give him that 
much in cash, would you? A. No.

Q. How much in cash would you give him? A.4 0
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We are not in the second-hand business. It is 
worth that much in cash.

Q. Well, you would not buy it. How much 
would it bring in cash? A. It all depends on the 
buyer you can get for i t ; it would all depend on 
whether you got a buyer that wants that kind of 
car. The chances are it wouldn’t bring over $400.

Q. And the chances are it would bring much jn  
less than $400? A. Well, I don’t know. I should 
imagine a Maxwell selling at around $800 would 
be worth about $400 today.

R E -D IR E C T -E X A M IN A T IO N  by Mr. Stickel:
Q. Does the care or condition in which a car is 

kept make any difference in its value? A. It 
makes quite some difference in its value whether 
it has been taken good care of, it has been kept 
greased and oiled, a car that has been properly 2 0  
taken care of. You can ruin a car in three or 
four hours by driving it when it isn’t properly 
greased and lubricated.

Q. What is the life of a car ordinarily— a run-
about? A. It all depends on the user of the car. 
Some cars in the hands of one man will last five 
or six years, and other cars won’t last two years 
in the hands of certain people.

R E -C R O S S -E X A M IN A T IO N  by M r. G ilson : 30
Q. Well, the life of a Maxwell runabout is the 

greatest of any automobile in this country; isn ’t 
that the record of it? A. Why, I wouldn’t ex-
actly care to dispute that; I  am not disputing the 
merits of a Maxwell car with any other car. I 
am in the line of a competitive car.

Q. Is it not a fact that it is advertised gen-
erally that ninety per cent of the Maxwell run-
abouts are running now that were sold in 1905 and 4 0



280

Forrest C. Stowers—Direct

1906? A. They advertise that in New York 
State; I wouldn’t say that that applies uni-
versally.

Q. In New York State, yes? A. They advertise 
that. They are about the only people that build 
a car of the runabout type, that type.

Q. Oh, no. How about the Auto-car? A. The 
1 0  Auto-car haven’t built a runabout in the last two 

years.
Q. They did build them in 1905 and 1906. You 

do not know of any Auto-cars running now, do 
you? A. Yes, I do; several.

Q. You do not know of any that were running 
in 1905 and 1906? A. No, sir.

Further DIRECT-EXAM INATION by Mr. 
Stickel:

20 Q. Mr. Stowers, you say you have seen the 
Maxwell automobile advertised as being one of 
the longest lived automobiles. Have you any per-
sonal knowledge of that fact? A. I don’t con-
sider them any longer lived than any other car. 
They are not built any better; I don’t see any rea-
son why they should. Of course, a good many 
features are resorted to in advertising a product, 
but isn’t necessarily true because it is in print.

Mr. Stickel: That is all.
30 W itness: There is one thing I would like to say, 

and that is with reference to being about 1905 
and 1906 Maxwells—

Mr. Gilson: No, we don’t want any statement.
W itness: I would like to answer your question 

about that.
Mr. Parker : I think he has got a right 

to answer the question.
Mr. Gilson: He is not answering a ques- 

4 Q - tion; he is making a voluntary statement.
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Further C R O S S -E X A M IN A T IO N  by M r. Oil-
son :

Q. I  am talking about Maxwell runabouts, not 
the touring cars. It is the fact that the life o f a 
Maxwell runabout is greater than any other run- 
about, is it not? A. No.

Q. It is so accepted in the trade, is it not? A.
ot in any trade that I ever knew, only by the 

Maxwell people themselves.
Q. What particular machine do you sell? A. 

Reo and Premier.

10

Further D IR E C T -E X A M IN A T IO N  by M r 
P a rk e r :

Q. Mr. Stowers, you said that you had not an-
swered one of Mr. Gilson’s questions fully and 
wished to answer it more fully. What was it? A.
He asked me the question about whether there 20 
were very many 1905 and 1906 Maxwell cars in 
Newark; I said I didn’t think that there were 
many I was in business when we sold out to
J. B. Mason in 1908, and prior to that time the 
Maxwell people had very little representation, if 
any, m Newark.

The testimony of Harry Price given at 
the former trial is read, defendant’s coun- 30 
sel reading the direct-examination and 
plaintiff’s counsel reading the cross-exam-
ination.

H ARRY PRICE, sworn in behalf o f defendant:
Direct-examination by Mr. Parker:
Q. Mr. Price you are employed by the Erie 

Railroad? A. Yes, sir.
Q. Were you so employed on July 31,1901? A  

Yes, sir. 40
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Q. Were you on this train that met with an ac-
cident at Howells ! A. Yes, sir.

Q. This train came from Jersey City, I  under-
stand! A. From Jersey City;

Q. And what time did it reach Middletown! A.
About 5:05. . *

Q. And how long did it stop there! A. About
i o three minutes.

Q. And about when did you leave there! A. 
About 5 :07 or 5 :08.

Q. And when were you due at Howells, do you 
know! A. We haven’t any time at Howells; the
train hasn’t any time. ■ . . .  ,,

Q. The train did not stop there! A. Didn t
stop there. , ,

Q. How many miles is it by the railroad from
Middletown to Howells! A. Four miles, 

on Q. And about what rate of speed were you go-
ing after you left Middletown! A. Oh, from Mid-
dletown, about thirty-five miles per hour, I  should
think. , 1 4 -

Q. What is the condition of the tracks, as to
whether it is level or—  A. There is quite a heavy 
grade all the way from Middletown to Howells.

Q. How many cars did you have! A. Seven
cars. _ , ,i

Q And when did you first know of any trouble
30 at the crossing at Howells! A. When we was 

passing Howells the train came to a very sudden
stop. .

Q. And where were you in the tram at mat
time ̂  A. I  was in the third car from the engine.

Q. And what did you do? A. I  immediately 
got off on the ground on the north side ot e 
tr&m

Q. That is, toward the station! A. Toward the 
station, yes. •

4 0  Q. Did you see anything there! A. -No, sir.
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Q. What did you do then? A. I ran back 
around the rear end of the train.

Q. And when you got there what did you see?
A. I saw this automobile lying on the east-bound 
track.

Q. That was lying on the east-bound track? A. 
Yes, sir.

Q. About how far was it from the crossing? A. 1 0  
It was nearly three car lengths.

Q. And how long is a car length? A. About 
sixty feet.

Q. And where did the train stop with relation 
to the crossing? A. The rear end passed the 
crossing ; when I stopped it was about two car 
lengths west of the crossing.

Q. And you say the automobile was three car 
lengths. Then the automobile was alongside of 
the cars when they stopped, was it? A. Yes, sir. 2 0

By the Court: Q. I think you said there were 
seven cars? A. Seven cars; yes, sir.

By Mr. Parker: Q. What were Mr. Dickinson 
and the ladies doing when you saw them? A. 
Well, when I ran around the rear end of the train 
and saw this automobile lying on the east-bound 
track, my first duty was to get a flag out to protect 
east-bound trains, get trains stopped; I saw to 
this, and saw that the train coming east had been 
stopped, and then I came back to the crossing. 30

Q. You wanted to stop the train that was go-
ing east? A. That is it.

Q. And when you came back to the crossing, 
what did you find there then? A. Well, there 
was a large crowd around this lady and gentle-
man.

Q. Did you see the ladies and gentleman there?
A. Yes, sir.

Q. What were they doing? A. There was one £ 
gentleman folding a lady.
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Q. Was she standing or sitting? A. He was 
holding her; she was standing.

Q. And was there another lady there? A. Well, 
there was a number of them, but I—

Q. But you saw a gentleman holding a lady? 
A. Yes, sir.

Q. And did you have any talk with them? A. 
1 0  I did not.

Q. What did you do? A. I couldn’t got near 
them on account of the crowd coming out of the 
train after we had stopped. Before I could get 
back there they had congregated around them, 
before you could get close to them; so I left them 
in charge of the agent, to get what information 
he could and do what he could for them. There 
was another train due close behind us and we 
had to get away from there.

20 By the Court: Q. You were the conductor? A. 
Yes, sir.

By Mr. Parker: Q. Hid you notice the other 
train, the east-bound train come up? A. Yes, sir, 
it came there and stopped before we— right away..

CROSS-EXAMINATION by Mr. Gilson:
Q. Did I understand that you were the con-

ductor of this train? A. Yes, sir.
Q. Now, it is a fact, Mr. Price, is it not, that 

30 that heavy grade that you speak of begins about 
at Howells and continues on up to Port Jervis? 
A. Oh, no; it begins right at Middletown.

Q. Well, I show you Exhibit D -8  (shown to wit-
ness). Do you think that shows a grade on that 
railroad? A. This is at Howells.

Q. Yes, looking toward Middletown? A. How-
ells station.

Q. Looking toward Middletown, east, is it not? 
4 0  A. Yes, sir.
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Q. Does that show any grade there? A. The 
grade right at Howells station isn’t very heavy.

Q. And that shows a distance down to the east 
o f over 2,000 feet, does it not? A. Yes, sir.

Q. Half a mile, does it not? A. Well, I  don’t 
think it is half a mile.

Q. More than two thousand feet, is it not? A.
I don’t know.

Q. Well, is there any grade there? A. There 
is a grade right at Howells station, for a short 
distance there.

Q. Well, is there any grade from Howells sta-
tion the distance you can see on that photograph?
A. Yes, sir.

Q. And you think that photograph shows it, do 
you? A. Yes, sir; there is quite a heavy grade 
back in here (indicating).

Q. Well, you are pointing back of the hill, fur- 2 0  
ther than you can see on that photograph, are you 
not? (No response.)

Q. Did you ever see a more level track than you 
can see on that photograph? A. Yes.

Q. It is perfectly level, is it not? A. No.
Q. You think it shows a hill there? A. Yes.
Q. Down hill? A. Yes, sir.
Q. Now, this train left Jersey City at 3 o ’clock 

did it? A. I  couldn’t say.
Q. Well, I  show you a time-table of that divis- 30 

ion, and ask you if that does not show No. 3 , 
and that was the train that you were conductor
of, or part of it—  A. No, I was running a section 
of it.

Q. That is scheduled, according to this time-
table, to leave Jersey City at 3 o ’clock? A. Yes 
sir.

Q. And it is scheduled to arrive at Port Jervis 
at 5:43? A. Yes, sir. 4 0
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Q. And it shows on this time-table that that is 
a distance of eighty-nine miles, does it not? A. 
Yes, sir.

Q. And that is correct, is it not? A. Yes, sir.
Q. And can you tell us horw many stops that 

train made that day between Jersey City and Port 
Jervis? A. Paterson, Graycourt, Goshen, Mid- 

1 0  dletown, Otisville and Port Jervis.
Q. Otisville is beyond Howells? A. Yes, sir.
Q. And I suppose those stops will average 

about three minutes? A. About; some less.
Q. And some more? A. Very, very few more. 

Three minutes is a long stop.

RE-DIRECT-EXAM INATION by Mr. Parker:
Q. Let us get the facts. What stops was the 

train making? A. Paterson, Graycourt, Goshen, 
20 Middletown, Otisville, and then Port Jervis.

Q. The distance from Middletown up to How-
ells, how does that compare with other places on 
the road for making time? A. It is a very heavy 
grade; it is almost impossible to attain speed with 
the train that way at over thirty-five or forty 
miles an hour.

Q. And there are other places on the road 
where you can make faster time than that? A. 
Oh, yes. Take it from Ramseys to Sterlington.

30 Q. And how about across the meadows? A. 
We can do it there.

Q. And after you leave Paterson? A. We 
make fast time from there until—well, from there 
to Ridgewood Junction.

Q. Where do you get the other favorable place 
for time after you leave Ridgewood Junction? 
A. Southfield to Graycourt.

Q. How far is that? A. About thirteen miles.
Q. How far is it from Jersey City to Paterson?

40 A. Sixteen miles. ,
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Q. That is a favorable grade, is it not? A.
It is favorable grade, but it is running through 
cities and over drawbridges, that you can’t attain 
a very high rate of speed.

Q. Is this train 3 that the gentleman showed 
you the time-table of? A. What is that?

Q. Were you running train 3 ? A. I  was run-
ning as a section of train 3, but I wasn’t repre- in 
senting train 3; I was running as a relief for train 
29, making the schedule and stops of train 29.

Q. Then you had a heavy train, you say? A  
Yes, sir.

EMMETT W ALT, sworn in behalf o f defend-
ant:

Direct-examination by Mr. Parker:
Q. What is your business, Mr. Walt? A.

Brakeman.
Q. On what road? A. Erie Railroad.
Q. And were you a brakeman on July 31, 1909?

A. I was.
Q. On what train? A. On section No. 2.
Q. Of what, what train? A. Section No. 2 

from Port Jervis to Jersey City.
Q. Then you were coming from Port Jervis to 

Jersey City? A. I was. 30
Q. And who was your conductor? A. Chris 

McMahon.
Q. What were your duties on the train? A.

Brakemian.
Q. Any other duty? A. No, sir.
Q. When you got there at the station— before 

you came to Howells, what happened? A.
Nothing happened before we came to Howells.

Q. Well, what happened at Howells? A. Well, aq

(«lew Jersey State Library
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we stopped there, and I supposed there was ex-
press or something to load and looked out, and 
there was nothing there to load.

Q, Were yon expecting to load anything at 
Howells ? A. I was, in a way.

Q. How? A. Well, on week days we always 
load it; on Saturdays we never had nothing to 

1 0  load there, not unless we got orders.
Q. This was Saturday? A. Yes, sir.
Q. And you did not expect to load unless you 

got orders? A. Unless we got orders.
Q. And had you got any orders to load at How-

ells? A. We had not orders.
Q. What did you do there when you had stop-

ped? A. I seen an automobile laying over along-
side of the east-bound track, in the gutter.

Q. When you saw it was alongside of the east- 
20 bound track? A. In the gutter.

Q. How were you dressed? A. In uniform.
Q. Did you have any other duties with respect 

to the baggage? A. Help load anything, if there 
was anything to be loaded.

Q. Did you load anything that day from the 
freight and milk shed? A. I did not.

Q. Was anything loaded at Howells? A. Not 
to my knowledge, there wasn’t.

30 CROSS-EXAMINATION by Mr. Gilson:
Q. Well, now, the conductor says, and so does 

the station agent, that they put some trunks on 
your train at Howells? A. I f  they did, I didn t 
have anything to do with it.

Q. So that you do not know anything about 
that? A. I just said I didn’t.

Q. And you do not know whether there was 
anything taken from the platform, either? A.

40 There was nothing taken from the platform.
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Q. Why do you say there was nothing taken 
from the platform, and you do not know about the 
trunks? A. Well, I  know there wasn’t.

Q. How do you know? A. There wasn’t any-
thing on the platform taken.

Q. You know it, eh? A. Yes, sir.
Q. Was there anything on the platform the Sat-

urday before that? A. No. 10
Q. You looked? A. Yes, sir.
Q. Why did you look? A. Because we come 

there to see if there was anything.
Q. You did not stop, did you? A. No, because 

the agent come out and gave us the signal to 
go ahead, there was nothing to load.

Q. Was there anything on the platform the 
Saturday after this day? A. I couldn’t swear to 
that.

Q. You could not swear to any particular Sat- 20 
urday or any day, whether there was any stuff on 
that platform or not could you ? A. I  can.

Q. And you do not know whether there was 
anything taken from -the truck that day?1 A. 
There wasn’t from the platform side.

Q. But you do not know about the other side?
A. I don’t know whether there was or not, but I 
know we come down there and stopped in fjont of 
the station.

30
R E -D IR E C T -E X A M IN A T IO N  by Mr. P arker:
Q. What did you do with reference to flagging 

the rear of your train when it stopped? A. I go 
back. You can’t tell what is coming back of us; 
there might be a freight train or something come 
along.

Q. Then you went back with a flag, did you?
A. Yes, sir.

Q. And before they started what did they do?
A. Called me in. 40
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Q. You were called in; and when you got 
aboard the train where did you get aboard the 
train? A. The rear end.

Q. And then what happened? A. We pro-
ceeded on down.

Q. How many cars was this? A. Five cars, I 
believe.

1 0  Q- And where was the baggage car? A. The 
head end, right back of the engine.

Q. So that the baggage car was four cars ahead 
of you? A. Yes, sir.

RE-CROSS-EXAM INATION by Mr. Gilson:
Q. You said there was not anything on this 

platform? A. There wasn’t.
Q. What became of the six cans of milk, do you 

know? A. They were probably put there after 
20 we went. We don’t handle no milk on there, any-

way; we don’t carry milk.
Q. No, but you could see them? A. They were 

probably there after we were there.
By Mr. Parker: Q. Is the baggage master 

alive? A. No, he is dead.

M ATT CURTIS, sworn in behalf of defendant:
Direct-examination by Mr. Parker:

30 Q- Mr. Curtis, what is your business? A. En-
gineer.

Q. Were you running an engine on the Erie 
Railroad on July 31st, last? A. Yes, sir.

Q. Where were you coming from on that day 
about a little after 5 o ’clock? A. Port Jervis.

Q. And what was the train that you were run-
ning? A. We were going to run a section of No. 
2 from Middletown.

a  o  Q. And what were your stops that you made as
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you were coming down from Port Jervis? A. The
first stop we was supposed to make was Middle- 
town.

Q. And were you under any time? A. Not 
specified time, no.

Q. When were you expected to leave Middle- 
town? A. 5:31.

Q. And after you left Port Jervis, was. there 10 
any other place between there and Middletown
where you expected to be at a certain time? A  
No, sir.

Q. When you approached Howells, did you 
notice anything unusual there that day? A  Yes 
sir. * 1

A. An automobile onQ. W hat did you see 
the track.

Q. On whose track? A. My track.
Q. Where was it lying as respects the track, 20 

was it on one side or the other, or was it in the 
middle? A. It was pretty near in the middle of 
the tracks. The trackmen were there about the 
same time, and they were taking it off the track.

Q. Did you see the other train, the train from 
New York, there? A. Yes, sir.

Q. Where did that stand with relation to your 
rain? A. Well, when I stopped my engine was 

about at his.
Q. Did you see anybody on the ground near the 30 

automobile at the time you stopped— standing 
there, I  mean? A. Yes, sir.

Q. Did you see the people that you saw here in 
Court testifying? A. Yes, sir.

Q. Now, did you stop that day at that station, 
at Howells? A. Yes, sir.

Q. Was that a usual stop of your train on Sat-
urdays? A. Not on Saturdays.

Q. W hy did you stop on that day at the station? 40
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A. The station agent found out what we were go-
ing to do, and he had some trunks, I guess, he 
wanted us to load, and I had orders to pull down 
to the station.

Q. Who gave you those orders? A. I think the 
station agent; either him or the conductor told 
me.

10 Q. And so you stopped at the station? A. Yes, 
sir.

Q. What was loaded in the train that day, do 
you remember? A. I couldn’t say; it was loaded 
from the other side; I was on the right side; it 
was loaded on the left side.

Q. You were on the right side of the engine, 
and the stuff was loaded on your left-hand side, 
eh? A. Yes, sir.

Q. Where was it loaded in as respects the milk 
20 shed and the station, on the station side' or the 

milk shed side? A. Do what, did you say?
Q. Well, I  will make it a little more definite. 

Were those things loaded into your train from 
the station side; that is, where the—  A. Loaded 
from the station side.

CROSS-EXAMINATION by Mr. Gilson:
Q. Which section of No. 2 were you running 

that day, Mr. Curtis? A. The first section.
30 Q. Did you notice any cans or anything on the 

freight platform there? A. No, sir.
Q. You did not notice that? A. No, sir.
Q. There might have been some things there 

and you would not notice them? A. I don’t think 
there would he.

Q. You think you would have noticed them if 
they had been there? A. I think so.

Q. Did you notice any cans? A. I think I 
should see them if they were there, yes. The 

40 station is all open, you know.
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Q. Did you see them? A . I  didn’t see them 
no.

Q. Did you see any boxes or barrels or any-
thing else? A . No, sir.

Q. O f course, it is a long while ago, and you will 
not swear positively that there was nothing on the 
platform? A . W ell, I  kept it in my mind so well 
on account of this accident, that I  would remem- in  
her it, I  think.

Q. W ell, I  know, but that did not have anything 
to do with the accident then, did it, at that time?
A . It did, because we went down there after the 
accident.

Q. And you looked at it? A . Yes, sir.
Q. And you think it was clear? A . Yes, sir.
Q. W ho told you that it was important that the 

platform should be clear? A . Nobody at all.
Q. H ow  did you happen to look on there? A . 20  

W e go down there so many times in the week, on 
week days, that I  notice it.

Q. A nd you thought that had something to do 
with the accident, and therefore that impressed 
it on your mind, didn’t it? A . No, I  didn’t notice 
that had anything to do with the accident at all.

Further D IR E C T -E X A M IN A T IO N  bv M r 
P arker:

Q. On week days you stop for stuff on that 30  
platform? A . Yes, sir; we load on the first car.

Q. And how about on Saturday? A  D on ’t 
load at all there. '

Further C R O S S -E X A M IN A T IO N  by  M r

Q. About how long did you wait there at H ow -
ells? A . I  should judge we must have been there 
ten minutes. 40
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Q. A nd do yon remember what time you ar-
rived at Middletown? A . W h y, I  think we ar-
rived there about twenty-five, or around there 
somewheres.

Q. Five twenty-five? A . Five twenty-five.

G E O R G E  J. H O L M E S , sworn in behalf of de-
fendant :

Direct-examination by M r. Parker:
Q. Dr. Holmes, you are a physician and sur-

geon? A . Yes, sir.
Q. Practicing in this city? A . Y es, sir.
Q. How long have you been practicing? A . 

Since 1901.
Q. And what college were you educated at? A . 

20 College of Physicians and Surgeons, New York  
City.

Q. Have you had any experience in hospital 
practice? A . Y es, sir.

Q. W h at hospitals? A . Roosevelt Hospital, 
New Y o rk ; St. John’s Hospital, Yonkers; St. 
M ichael’s Hospital, New ark; St. Barnabas and 
the Eye and E ar Infirmary.

Q. Do these hospitals treat surgical cases? A . 
Yes, sir.

30 Q. A nd have you had any experience in surgical 
cases? A . Y es, sir.

Q. W ere you in the surgical wards in those hos-
pitals at any time? A . Y es, sir.

Q. How about your general practice after-
wards, have you had surgical cases? A . The 
usual atoount, yes, sir.

Q. Did you, at our request, examine M r. Dickin-
son? A . I  did, sir.

Q. Can you give us the date of those examina-
do tions? A . I  believe the first examination was on
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April 1, 1910, and the second one was on January  
10, 1912, I  think.

Q. Have you examined him just lately? A . I  
examined him yesterday.

Q. Just describe the condition of the left knee 
that you found. Did you examine the left or 
right knee? A . I  examined both knees.

Q. Can you tell us the result o f this examina- j q  
tion, as to what it disclosed in relation to any 
abnormal characteristics? A . W ell, at all these 
examinations I  was unable to find anything ab-
normal— that is, anything that you could see—  
at any of the examinations.

Q. W ere there any signs of injury to be de-
tected by the eye or hand? A . No, sir ; not that I  
saw.

Q. W ere there any objective signs? A . None 
at all. 2Q

Q. How was the movement in the joint? A . 
There was no abnormal movement in the joint.
The only thing noticable was the slight limitation 
due to the pain caused by movement.

Q. Did he complain of pain caused by the move-
ment? A . He did at the first examination, and 
yesterday likewise, and I  think at all these exam-
inations he complained of pain on manipulation, 
or moving the joint.

Q. How far? A . W h y, when you would move 30  
it to its full extent in any direction he com-
plained.

Q. W hen did he complain of pain, at what time 
of the movement of the joint? A . A t  the end of 
the excursion of the movement, either flexion or 
extension, chiefly flexion.

Q. W as there anything, except from  what he 
said, that would lead you to believe there was 
anything wrong with the joint? A . No, sir« '
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Q. W a s  there any restriction of movement? A . 
No, I  passed the limb through the normal extent 
of movement and motion in all directions.

B y  the Court: Q. How is that? A . I  moved 
his leg and flexed his knee, the extent of his knee, 
through the normal arc, or extent, of motion.

Q. The reason I  asked you was this. Yon used 
10 the expression: “ limitation due to pain .”  W a s  

there a limitation? A . W ell, I  should have said a 
resentment, On extending or flexing his limb to 
the full extent of normal extension or flexion he 
would resent it and there would be resistance at 
the end. That is what I  meant to say in reply.

B y  M r. Parker : Q. Have you seen these photo-
graphs that have been put in evidence here? A . 
That is, the X -ray  photographs? Yes.

Q. Y es? A . I  have.
20 Q. I  show you P-10 and P-12, and ask you 

whether you understand those photographs 
(shown to witness)? A . I  d o ; yes, sir.

Q. H ow  does that show a photograph of a leg, 
or joint? A . This one here in m y right hand, 
P-12, in m y judgment, is taken, this being the 
upper bone, and these the two lower bones here—  
this is the larger bone of the thigh and these are 
thè two smaller bones of the leg (indicating)

Q. One of them is the shin bone? A . Y es, sir. 
30 Q. Is it taken from  the front or rear, would 

you say? A . I  would say from  the front.
The Court: That is P-12.

Q. A nd what does P-10 show? A . P-10 shows 
the picture of a knee joint taken from  the side, 
and, in m y judgment, from  the inner side, viewing 
it from  the inner side.

Q. Now, calling your attention to P-10, you will 
observe a small thing which looks like a pea there 

4 0  near the rounded part of the bone (indicating).
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Do you see that? A . Yes, sir ; right here (indicat-
ing)-

Q. Is there any way of telling where that is?
. W ell, it is located behind the outer expanse 

or tuberosity, of the lower end of the femur or 
thigh bone, behind.

Q. Is it attached to the bone? A . W ell, I  don’t 
see how anybody could say whether it is attached in  
to the bone or not. It appears to be lying against 
11«

B y  the Court: Q. W hat does 11 behind”  mean? 
A . W ell, I  don’t know just how I  can explain m y-
self. I f  I  could have that bone I  could show you 
what I  mean.

Q. The end of the femur is in the joint— that 
tuberosity that you speak of? A . A  portion of it 
is m the joint only.

, When y °n say  this is behind the tuberosity, 
do you mean that is in the joint? A . N ot neces-
sarily. In m y judgment, it is not in the joint but 
is posterior to the portion o f the tuberosity which 
does not enter into the joint. There is only a por-
tion of the tuberosity which takes part in the 
joint.

B y  M r. P arker: Q. Now, Doctor, have you got 
a human knee joint that you could show us? A  
Yes, sir (produced).

B y  M r. Gilson: Q. Is. that the wom an’s leg or 30  
the m an’s leg this time? A . This is the woman’s 
leg, the same one that was here before.

M r. Gilson: I  understood there was 
some difference between a w om an’s leg and 
a m an’s leg with respect to this particular 
bone. I f  that is so, I  object to this. I  
would like to cross-examine for that pur-
pose.

The Court: You m ay do so* 40
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B y M r. Gilson: Q. Is there any difference be-
tween the bones of a woman’s leg and a m an’s 
leg, Doctor? A . Y es, sir.

Q. Do yon know what a sesamoid bone is? A .

Yes, sir.
Q. Does that appear in a wom an’s leg? A . 

They appear in a wom an’s leg.
10 Q. A nd does it appear in a m an’s leg, too? A . 

It may appear in a  m an’s leg. It  always appears
in both legs. !

Q. W h at is the difference between the bones ot
a m an’s leg and a woman’s leg, Doctor? A . The 
difference is chiefly in size and— well, build; that 
is, in a man, in a male, the bones are heavier; the 
bony marks, tuberosities, or projections, and 
grooves and - curves are more pronounced; the 
bone is heavier and the tuberosities are larger; 

2Q in every sense the bone is more m assive; whereas 
in a woman the entire bone is more slender and its 
irregularities are less pronounced.

Q. That is about the only difference? A . That 
is about the only difference; yes, sir ; in this bone
here that we are speaking of.

M r. Gilson: I  have no objection to the
use of that.

W itn ess: (Producing bone.) This is the left 

knee.
30 Q. Let me ask you one more question, Doctor. 

A re the bones of a woman’s leg the same with 
respect to these bones and these little points that 
are shown here in Exhibit P-12 (indicating) ? A . 
The same, and the same thing applies there. In 
a man they are more pronounced. The same 
thing applies there as it does in any other part of 
a woman.

Q. That bone that you have there does not show 
4 0  any of those points. A re they broken off, or is
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that—  A . It does show them, M r. G ilson; it does 
show them. There is, no doubt, a change brought 
about by the boiling of this bone and the use I  
have put it to.

Q. W orn  off? A . That is worn down, but it 
used to show them, undoubtedly. Now, the Ques-
tion put to me was with reference to the tuber-
osity (indicating on bone)—  , q

The Court: The questions that M r. Gilson 
asked you are at an end, because he finished his 
cross-examination on the offer.

B y  M r. Parker: Q. The claim is made that 
there were certain little elevations, as I  under-
stand, it upon the front of the shin bone, the top, 
or the rear, and that these tuberosities are broken 
off in this picture here, P-12— that one of them 
has broken off and is floating around, and appears 
as the little pea with the X -r a y  photograph. I  20  
want to know what you have to say about that?
A . W hy, in m y judgment, this object that is seen 
here (indicating) is what is commonly spoken 
of, in medical language, as a sesamoid bone, re-
sembling a seed—

B y the Court: Q. A. letter C? A . No. It went 
in the record as “ C ,”  but I  meant to say, and did 
say, “ seed” ; it says “ C ”  there, but it is seed, 
s-e-e-d.

B y  M r. Gilson: Q. S-e-ed? A . Yes, sir ; be- 3 0  
cause of its shape. And it is m y opinion that that 
is a sesamoid bone, which is common in adult 
life, and whose place is taken in young people by a 
cartilage, which turns to bone in adult life and 
forms a sesamoid bone.

B y  Mr. P arker: Q. A re those sesamoid bones, 
as you call them, more frequent in man or wo-
man? A . W h y, I  think they are more frequent 
in a male, because of the fact that the male more 
often does bard labor; for no other reason. 40
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Q. A re they more frequent in a man who has 
done hard labor during his life or a person who 
has lived a sedentary life ! A . More frequently m  
a man who has done hard labor.

Q. Is  there anything abnormal in a sesamoid 
bone in the way of giving difficulty or incapacitat-

ing? A . None at all.
10 Q. Does a sesamoid bone arise from  any in-

jury? A . No, sir.
Q. Now, just describe the structure of the knee, 

as to what it is surrounded by, if anything? A . 
(illustrating with bones.) W ell, the knee joint is 
made up of these bones here. This bone here, ot 
course, does not enter into the knee joint, but por-
tions of the two long bones enter into the joint. 
The portions that you see here, that are smooth, 
are those that articulate and rub (against the 

20 smooth surface on the lower bone. Now, these 
bones going to make up the knee joint and the 
knee cap, which is a sesamoid bone, are sur-
rounded, first of all, by what is spoken of as the 
capsule, which is a thin membrane going up to a. 
point, like this, and coming down along on all- 
sides, and inclosing the joint, and containing wit - 
in its cavity the small amount of normal fluid 
which keeps the joint greased and moving freely.

Q. Oils them up? A . Oils them up. And on 
30 top of that you see the numerous ligaments, and 

within it as well are ligaments attached to the 
spine of the tibia, and running up here and form -
ing ligaments here, called crucial ligaments, be-

cause they cross.
Q There are numerous ligaments, and are 

these ligaments outside of the capsule or does the 
capsule overlap the ligaments? A . Most of the 
ligaments are outside of the capsule; there are

40 some inside.
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Q. A nd within the capsule, you say, there is a 
mass of watery substance? A . W ithin the cap-
sule there is a space in which there is a normal 
amount of the serous fluid which belongs there, 
as well as some ligaments.

Q. Now, take this little pea-shaped thing which 
appears in the X -ra y  photograph, and assuming 
that that was within the capsule of the knee, can 
you explain how it would stay up on the upper 
side of the knee when the person was standing 
up? A . No, sir.

Q. W h at would that little pea. naturally do? 
A . W h y, it would naturally fa ll; gravity would 
cause it to fa ll; it would fall from  its position 
there and work into the joint, and lodge either in 
between the bones or in the groove between the 
attachment of capsule and the ending of the bone 
here.

Q. I f  a piece was broken off of the point of the 
shin bone, where would that piece be with rela-
tion to this capsule that surrounds the pea, inside 
or outside of it? A . Inside of it.

Q. Can you imagine or explain how it could 
get outside of the cavity? A . The capsule?

Q. Yes, or the capsule? A . W ell, the only way 
it could get outside of the capsule would be by the 
capsule being torn, and the opening existing there 
permitting this piece of bone to work out.

Q. W hat effect would that have upon the 
watery substance inside? A . W h y, it would be 
followed by very active inflammation in the joint, 
with marked synovitis, redness and swelling, be-
cause the damage would be very great. There 
would not only be the tearing of the capsule, but 
the attached ligaments, the attached ends of the 
cartilages, coming at the end to the bone here, 
would fall with it and be dragged with it in

10

20

30

40
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through this rent of the capsule, and everything 
would be disarranged in the joint.

Q. Is  there any ligament that runs from  that 
top there ? A . This whole surface, with the ex-
ception of one spot, right there and here (indicat-
ing)— there is only one spot there and here in 
the center that is not covered by ligaments and 

10 cartilage, and there it is covered by the synovial 
membrane, or capsule. This is the point, as I  
understand, the piece is supposed to come from  
(indicating on bone).

Q. The center of the bone— the top of the shin 
bone? A . Y es. This is what they call a spine, 
this whole center, and it has two eminences, or 
points, on top of the spine, one here and here, to 
which are attached the ends of the semilunar 
cartilages, or the cartilages padding this surface 

20  here— they are heavy cartilages— and in front of 
this whole spine here, front and back, are attached 
the crucial ligaments, or cross ligaments, that run 
from  here to here— short ligaments. I f  that were 

.torn from  here, it would be sure to carry with it. 
its attachments, or a portion of it, at least, be-
cause in order for a piece to be torn off the pull 
must come through the ligament.

Q. And how much of a pull would there have to 
be to tear off the ligament in that way? A . Very  

30  great.
Q. W ould it have any immediate effect to have 

this little elevation, with its attaching ligaments, 
torn off? A . I  have just described the resulting 
effect.

Q. I  want to know whether there would be any 
immediate effect? A . There would be immediate 
pain and great suffering.

Q. W h at do you mean by “ great suffering” ? 
A . W ell, the pain would be very great, very 

40  severe.
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Q. W ou ld  the person be able to move his lev 
his knee, without pain? A . No.

Q. Do you think that any such accident could 
happen and that the person should not notice it 
or three or four hours after the accident? A . I  

do not see how it could, unless there are other 
injuries to mask this one.

Q. Now, you say that this is a sesamoid bone. , a  
l o  what muscle or muscles do you think these 
photographs show it to be attached ? A . It  is 
not attached to any m uscle; it lies beneath the 
head, or one head, of the gastrocnemius muscle, 
or one o f the largest muscles of the calf, the 
muscle that goes to form  the m ajor portion of the 
calí. It comes up from  the calf and is inserted at 
his point, above that object in question, inserted 

above that. Now, underneath that there exists 
a cartilage, which becomes bone in adult life and 20  
torms a sesamoid bone, which acts as a fulcrum  
rolling underneath that muscle, gives it greater 
leverage.

Q. How does it compare with the knee cap? A .
In the same way— the knee cap is there for the 
same purpose; it relieves the cartilage there.

Q. And you say that is a bone that often oc-
curs in people that have done heavy work? A  
Yes, sir.

. Now> assuming that this was a broken off 30  
piece of bone that was wandering around in that 
way within this capsule of the knee, what effect 
would it have on the m an’s locomotion?

The Court: You mean on the outside of 
the capsule?

Mr. Parker : No, the inside of the cap-
sule. The claim is made, as I  understand 
it, that this thing is inside the capsule.

A . W h y, a foreign substance like that, of that 40
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size, or any size, for that m a tte r -th e  larger it 
was, the worse would be the suffering— would he 
bound to move about, and at some time or other 
get in between the opposing surface of the bone 
and cause excruciating pain, and even throw a 
man down on the ground, if it came there sud-
denly, and throw him down, and it would act as 

10 an irritant, and cause constant suffering, and 
greater suffering at the time it got in between the

joint. .
Q. Do you think such a bone could be broken

off in July, 1909, and a man be able to walk 
around from  two to three miles a day, and not 
have any severe attacks of great pain or excru- 
dating agony from  it, for three or four years? 
In your opinion, could any such foreign substance 

be in the joint?
20 Objected to as misstating the evidence.

The Court: (A fter argument.) It may 
be a question whether the evidence indi-
cates that the plaintiff suffered acutely. 
The safest way would be to use the lan-
guage of the witnesses, which is not at nry 
command, of course. There is, no doubt, 
evidence of pain and pretty continuous

pain.
(Question withdrawn.)

30 Q. You say you were not able to find any ob-
jective trouble with this knee? A. Y es, sir.

Q. A re  there any natural ailments that migh 
account for the pain that this man had in his

knee, if he had it? ' .
M r. Gilson: I  object to that. A  mai

might have pain in his knee from  a number 
of causes; he might fall and injure a mus-
cle or ligament, or something like that, 
That is not quite a fair question.

4 0
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The C ourt: That is the question that the 
doctor is asked, I  suppose.

Mr. Parker: I  was asking if there were 
any natural ailments that would account 
for this thing.

The C ourt: You may ask the question.
A . There are. .

Mr. Gilson: Your Honor will note my 10  
objection. The point of it is this. I f  Mr. 
Parker means by that to get an answer 
from  the doctor, it may be rheumatism or 
something else, that is one thing. It might 
be. It is possible for a person to have a 
pain in the knee from a number of causes; 
but it is not quite fair to ask that question 
unless he sets forth the history of the 
case.

The Court: I  do not know that it is ^  
asked as a hypothetical question. The 
doctor has examined the knee, and he has 
had a statement from  the patient of some 
kind, I  suppose, and now he is asked 
whether there are causes other than that 
which is mentioned to which that result 
can be ascribed. I  think the question ma> 
be asked.

P laintiff’s objection noted as ground 
for appeal.

W itn ess: Yes, there are— there could be other 
causes for his pain.

Q. W ill you mention some of them, Doctor?
Mr. Gilson: I  object to the question on 

the ground that a physician can not testify  
as to possible causes of complaint. I f  he 
testified as to what probably causes the 
pain to this man, that is legitimate evi-
dence, but to say it is possible for a man 4Q
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to have a pain in his knee from  ten differ-
ent causes is not evidence. I  object to it on 
that ground.

Mr. Parker: I  think it is tor the jury  

to say.
The Court: The objection is overruled. 
P laintiff’s objection noted as ground

10 for appeal.
(Question read.)

A . One of the most common would be rheuma-

tism*
Q. Is there anything else not so common? A . 

W ell anv inflammation of the structures making 
up the joint due to disease of any kind would 
give pain, such as tuberculosis or other form s of 

disease.
B y the Court: Q. Making up what? A . Mak- 

20 ing up the joint, the structures making up the

joint. .
B y Mr. P arker: Q. He might have tuberculosis

in this knee; is that so? A . N ot in my judgm ent,

no, sir.
Q. But that is a possibility? A . That might 

cause pain in the bone.
Q. Coming back to the rheumatism. Is there 

any way of discovering the presence of rheuma-
tic tendency in a person by an examination of 

30 the excreta from  the human body? A . Y es, sir. 
Q. In what way? A . W h y, the examination of 

the urine frequently discloses a high percentage 
of acid and a great many uric acid crystals, which 
commonly go with rheumatic conditions or gout.

Q. Could it be ascertained whether Mr. Dick-
inson has this rheumatic condition by the exam-
ination of his urine? A . W ell, I  think the only 
thing you could ascertain would be whether his 

4 0  to n e -h a d  the look of an individual suffering
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with rheumatism; that is the only thing you could 
ascertain by examining his urine.

Q. Now Doctor, will you tell us, supposing this 
man had a broken off piece o f bone wandering 
around in his knee joint, within the capsule, and 
that it had been going on for three or four years, 
what natural effects would you expect to firm 
from  it, resulting from it? A . M y experience is 10 
that people suffering with a foreign body in a 
joint, this joint or any other joint, but particu-
larly this joint, because of the weight of the 
body on it, suffer continuously with pain, but have 
occasionally and quite frequently attacks of ex-
cruciating pain when the foreign body works its 
way into the joint between the two opposing sur-
faces of the bone, so severe that it will throw  
them right to the ground, because there is no 
warning of its getting there, and that occurs fre- 20  
¡quently— comparatively frequently— as long as 
the foreign body exists in the joint. They look 
forward with great fear to a recurring attack of 
such a thing.

Q. W ell, what are the symptoms of rheumatism  
as respects this pain? A . W hy, a rheumatic—

M r. Gilson: I  object to that, if  the 
Court please, unless the Doctor says that 
he thinks this is a case of rheumatism. 
W h at difference does it make what the ^  
symptoms of rheumatism are unless Dr. 
Holmes thinks this was a case of rheuma-
tism ? It might be rheumatism or any 
other disease; it wouldn’t make any dif-
ference in this case.

The C ourt: The decision of the question 
would not be for the witness, but for the 
jury, and one o f the aids towards a con-
clusion would be whether the symptoms
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which the plaintiff has had correspond witii 
the symptoms which may naturally be at-
tributed to any particular dicease, as in 
this case, to rheumatism. I  therefore over-
rule the objection.

Plaintiff’s objection noted as ground for 
appeal.

10 Q. W h at are the symptoms of rheumatism as 
occurring in attacks of pain? I  want to know 
the general symptoms of rheumatism, and wha\ 
the pain of the patient is and his general way ot 
behavior, when there is rheumatism in the joint? 
A . W h y , that depends a little bit on whai 
form of rheumatism you are dealing with. 
There is not any form  of rheumatism with-
out pain some time or other. In an acute 
attack of rheumatism, whether it is the 

20 first attack or whether ti ts subsequent attacks 
in the course of a chronic rheumatism in a joint, 
are acute the pain is severe. They may be ac-
companied by redness, swelling, increased fluid 
in the joint and disability as a result of the pain, 
and stiffness. In chronic rheumatism the patient 
may be free from  pain and recover from  the at-
tacks that he has had and have a useful joint, 
or there are cases in which there are the ear-
marks of rheumatism existing even where the 
pain disappears, such as chalky deposits and lim-
ited motion, and even swelling.

Adjourned until tomorrow, Wednesday, 
A pril 9, 1913, at ten o ’clock, a. m.
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T H IR D  D A Y

Wednesday, A pril 8, 1913.

Met pursuant to adjournment.
Present, counsel as before stated.

G E O R G E  J. H O L M E S , resumes the stand in 10 
behalf of defendant:

Direct-examination continued by Mr. Parker:
Q. Taking the symptoms in this case, the 

symptoms that you can see and observe, is there 
any reason why it should be distinguished from  
rheumatism— that is, from the objective symp-
toms? A . I  could not be positive of that.

Q. You mean that you could not be positive 
that it was rheumatism or—  A . That it was not 
rheumatism. *20

Q. Taking the statement of Dickinson that the 
night after the accident he found his leg stiff 
and painful in the joint, and that it has con-
tinued at times to be painful and troublesome for  
locomotion, and that it is a fact that, as he stated 
to you, in moving the leg, I  believe, to its full ex-
tent the knee was painful, what do you think is 
the matter with the knee joint, if  anything? A . 
W ell, I  could not make a positive statement as to 
that. 30

Q. I f  there had been a strain in the knee at the 
time that the accident occurred, causing pain the 
next day, and the man had continued to live an 
active life, walking from  two to eight miles a 
day, and he at times suffered some pain, and has 
this difficulty and pain when the knee is flexed to 
its full extent, would that be evidence of a strain 
occurring to the knee? 40
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Objected to on the ground that there is 
no evidence that the plaintiff walks from  
two to eight miles a day.

The Court: M y recollection is as you 
state it. I  am subject to correction by the 
record, of course.

Mr. Parker: W ell, take out “ eight miles 
10 a d ay”  and make it walking over two miles

a day in the performance of his duty and 
business.

Mr. Gilson : I  am not sure that the testi-
mony shows that he walked two miles a 
day since the accident. Let me ask the 
doctor a question.

B y  Mr. Gilson: Q. W ould that make any dif-
ference in regard to your opinion, whether lie 
could walk two miles a day?

20 * The Court : M r. Parker is examining tùe
witness.

Mr. Gilson: M ay I  examine him on his 
qualification as an expert?

The Court : No, I  do not think you can 
break in on Mr. P arker’s examination at 
this point.

Mr. Gilson: W ell, I  object to the ques-
tion, then, on the ground that there is no 
evidence to show that this man walked 
two miles a day every day since this ac-
cident.

The Court: Shall I  have the matter 
looked up, Mr. Parker?

Mr. Parker: I  do not know. It seems to 
me it is practically an introductory ques-
tion. M y recollection is quite positive that 
it was two miles— that he said he walked 
over two miles a day. I  do not want to 

4Q take up the time.
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The Court: The objection is sustained.
(Question withdrawn.)

Q. W alking around in his business, in an iron 
manufactory, where he has to go at various times 
during the day to different parts of the business, 
thereby exercising the knee?

(Question read as amended.)
A . Yes, sir. j q

Q. W hat would be the proper treatment for a 
strain to the knee? A . Immobilizing the joint, or 
fixing it so that it could not be moved.

Q. How would that be done? A . B y  splints, 
either wooden or plaster.

Q. Just immobilizing the limb to prevent him 
moving around? A . W ell, it would prevent him 
moving the joint. He would walk stiff-legged if 
he had a plaster cast on; he could stump around 
on his stiff limb. 20

Q. And how long would that have to be con-
tinued? A . A s  long as the acute symptoms 
lasted, and possibly longer. It would probably 
be taken off at intervals to inspect the joint, and 
the physician would use his judgment as to how 
long it would continue.

Q. W hat is the ordinary time for curing a 
strain of the knee by immobilization ? A . I  would 
say in the average case it would be kept up in 
plaster for, say, six weeks or two months. ^0

Q. Being taken out at times and the joint 
moved? A . I  don’t believe it would be taken 
out, unless the swelling demands it, the first three 
weeks at all.

Q. W ould that require any etherization or any 
surgical treatment at all? A . No, sir.

Q. W hat, in your opinion, Would be the result 
of such treatment in this case ? A . A  case treated 
in that manner ? 40
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Q. Yes. A . That depends a good deal on the 
extent of the injury to the joint but in a large 
percentage of the cases you would get a useful 
knee as the result. It is possible, if the injury is 
great enough, that there would be permaneni 
damage.

Q. Has this man shown any evidence of severe 
10 injury to the joint? A . Objectively there is 

nothing; there is nothing except the claim of 
pain ; there is nothing to be seen or felt.

Q. W hat would be the symptoms of a severe 
strain to a joint? A . W ell, a severe strain is 
followed immediately by pains and the other 
symptoms of inflammation, such as swelling, in-
creased fluid in the joint and redness and active 
inflammation.

Q. There is no evidence in this case, Doctor, 
20 as I  understand you, of the swelling or the red-

ness? A . There has been none any time I  have 
seen him.

Q. Nor in the history of the case, as I  under-
stand it? A . I  have, not received any such his-
tory.

Q. Do you consider this strain, if any, as a 
severe strain in this case ? A . Not from anything 
I can find myself.

Q, From  anything that you have heard? A . It 
you want to take the m an’s statement as to the 
amount of pain he has had and the length of time 
it has lasted.

Q. Did you hear his testimony on that subject? 
A . I  am not positive of that; I  think I  did, but 
I  am not sure of it.

C B O S S -E X A M IN A T IO N  by Mr. Gilson:
Q. O f course, in all cases, Doctor, you have to 

40  take the m an’s statement with regard to the his-
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tory of the ease, and so forth? You take that
mto consideration? A . That is taken into con- 
sideration.

Q. A lw ays? A . Yes, sir.
Q. Now, will you tell us what the distinction 

(is between objective symptoms and subjective 
symptoms? A . W hy, objective symptoms are 
tliose that you can either see or feel. That sub- 10 
jective are those complained of by the patient, 
that you can not see or feel.

Q. W ell, now, when you get a case where there 
are only subjective symptoms, the X -ra y  exam-
ination is very helpful, is it not? A . Yes, sir.

Q. And, of course, in stout people you can not 
teel symptoms as well as with thin people? A .
It depends on where you are feeling.

Q. For instance, in the back of the knee joint?
* ou find very little fat around the knee joint 

in anybody.

Q. You find heavy muscles, however, do you 
n o t-lig a m e n ts?  A . W e  find heavy m uscles; yes
sir. ’

Q. Particularly with a man who has used his 
legs considerably in walking and standing on 
them? A . That makes a difference in the size of 
the muscles, although there are very few muscles 
right in that joint. The ligaments and the in- 
sertion of the muscles are there. 30

Q. A s  I  understand you, you are not in a posi- 
tion to give any opinion as to what the trouble 
With Mr. Dickinson’s knee is at the present time?

M r. Parker: You mean from  all the 
things that he—

,, G llson; From  all your examinations and all 
the history of the case that you have heard? A .
1 have a very decided opinion as to what it is 
not, but—

40
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Q. You can not tell us what it is? A . But as 
to what is the cause of his pain I  am not in a 
position to make a positive statement.

Q. W ell, can you tell us what the probable 
trouble is? A . X can tell you what it might be.

Q. No, what you think it is, what your opin-
ion is from  your examination? A . Assum ing  

10 that he had an accident and received an injury to 

his knee?
Q. Yes. A . W ell, after these three examina-

tions I  have made, I  am inclined to believe that 
there has been a wrench and strain of the mus-
cles, if anything at all, or ligaments, rather, in 
that knee; but I  am unable to find any tear or 
dislocation of any ligaments or cartilages or
pieces of bone broken off.

Q. O f course you could not feel any bone that 
20  was broken off in the position that is shown in 

this Exhibit P-10— you could not feel that, could 
you? A . You are speaking now of the piece—  

Q. This piece that is alleged to have been 
broken off and shown here and described as a 
shadow about the size of a pea. A . W hile it re-
mains in that position it might not be possible to

feel it.
Q. And in a case of that kind you would resort 

to an X -ray? A . Yes.
30  Q. Now, of course, the purpose of your three 

examinations was to ascertain what the trouble 
was with Mr. Dickinson’s knee? A . Y es, sir.

Q. You did not suggest to have an X -ra y  taken, 
did you? A . It was not done at m y suggestion. 

Q. And you did not examine his urine, did you?

A . No, sir. * . . f
Q. So that, in your opinion, is this a case ot

rheumatism or is it not, or can you not tell be-
cause you have not examined his urine? A . I

can’t say.40
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Q. W ell, now, why did you not examine his 
urine, if your examinations were to ascertain 
what the trouble was? A . W hy, the reason that 
I  went there to examine Mr. Dickinson for an in-
jury to his knee— an alleged injury to his knee—  
and not for rheumatism; that is the only reason.

Q. Now, you say a sesamoid bone is not an ab-
normal condition? A . No, sir.

Q. And therefore it would not inconvenience a 
man to have one of those bones ? A . Not at all.

Q. And, as I  understand it, that is sort of a 
callous formation of a ligament? A . No, it is a 
bony formation taking place in a normal carti-
lage. It  exists in everyone.

Q. Do you think that such a bony formation  
would be shown in that shape, as shown in this 
Exhibit P -10, and described* as about the size of 
a pea? A . Yes, sir.

Q. You think it would be about that size and 
shape? A . Yes, sir.

Q. Now, do I  understand that that is a normal 
condition in that particular joint? A . That is 
my opinion.

Q. And a good many people have it, then? A . 
A  good many people have them ?

Q. Yes. A . Yes.
Q. ■ It is not usual for people to have them in 

that particular joint? A . W ell, it is not as com-
mon as they are in other parts df the body, but—

Q. Is it not Very; very uncommon? ’A . No, I  
wouldn’t say that.

Q. W ell, have you any pictures of any descrip-
tion of such a bone in that joint? A . Yes, sir.

Q. Have you them here? A . Yes, sir.
Q. W ill you let me see one, please? A . You  

said ‘ ‘ description ’ ’ this time ?;

IQ

20

30

40
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Q. Yes, description of this particular joint, not 
on the feet or—  A . Yes, sir (producing hook).

Mr. P arker: Tell ns what you are referring to, 
Doctor.

W itn ess: I  am referring to a copy of G ray ’s 
Anatomy, Descriptive and Surgical.

B y the Court: Q. W hat is the edition? A . 
10 New American edition.

Q. And the date? A . This is dated 1896.
B y Mr. Gilson: Q. W ell, that is a very old 

book, is it not? A . W ell, it is the one that I  had 
at college, and I  have not purchased another. 
They do not change very m uch; that is, they may  
add other things to it, but they do not change the 
descriptions of the bones; they do not change.

• The. human race is not changing as fast as that.
Q. I  know, but the science of medicine is, is it 

20 not? A . This is not medicine; this is a descrip- 
ton of exact facts.

Q. Surgery? A . W ell, that is not surgery, 
either; it is descriptions of bones.

Q. A t  that time did they use X -rays— in 1896? 
A . Yes, sir.

Q, It was in its infancy then, was it not? A . 
W ell, I  do not say that it was in its infancy, no

Q. W a s it used pretty generally ? A . It was 
used in the hospitals; it was not used as generally 
as it is now.

Q. Now, just let me see that, please. A . (W it-
ness hands book to counsel.)

The Court: W hat is the page?
Mr. G ilson: Page 312.

W itn ess: I  will pick it out for you, to save 
time, if you want me to.

Mr. Gilson: Yes, if you will.
(W itness indicates in book.)

40  B y the Court: Q* You point out a description
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of a sesamoid bone, as I  understand it? A . Yes 
sir.

B y  Mr. G ilson: Q. W ill you just read the part 
that you pointed out to me, which you say de-
scribes this particular sesamoid bone in this 
jo in t! A . I  don’t think the jury will understand 
it unless I  say what it refers to.

Q. W ell, that is what I  want. A . It is the de- 10 
scription of sesamoid bones, as to what they are 
and where they occur. It refers to various parts 
of the body in which they may occur. The one 
here asked for, and the one that fits and de-
scribes the one in the picture, it says here, 11 One * 

referring to the sesamoid bone— “ One in the 
outer head o f the gastrocnemius” — the gastroc-
nemius is the name of the muscle that I  spoke 
of yesterday, running down the back of the calt 
and being inserted—  20 ‘

Q. Just the description, Doctor, from  the book.
A . W ell, I  would like to make it intelligent, that 
is all.

Q. W ell, I  just wanted to see what was in the 
book, and not your comments on it. A . “ One in 
the outer head of the gastrocnemius behind the 
outer condyle of the fem ur.”

B y  Mr. P arker: Q. That is the femur in your 
hand, is it n o t! A . Yes, sir. Is that all you 
w ish ! 3 0 :

B y  Mr. Gilson: Q. Does that describe this 
bone and the looks of i t !  A . There is another 
reference here, if  you would like to have it.

Q. No. Does that describe this particular sesa-
moid Bone and the looks of it in this knee jo in t!
A . Yes, sir.

Q. Does it give any description of its size and 
its shape! A . This particular one!

Q. Yes. A . No. 40
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Q. Its shape? A. Only in a general descrip-
tion of sesamoid bones, I will read that, if yon 
would like it, as to the sesamoid bones.

Q. No, I do not want that. I understand that 
sesamoid bones are usually found in the feet and 
hands; isn't that so? A. They may be found 
there, too.

10 Q. But they are usually there? A. They are al-
ways found in the knee.

Q. Always? A. Always.
Q. Do I understand, then, that everybody has 

those sesamoid bones in the knee? A. Every-
body has one sesamoid bone in the knee.

Q. Well, that is the knee cap, is it not? A. 
Yes.

Q. That is on the opposite side to this, is it 
not? A. Yes.

20 O. And that is this dark shadow shown in Ex-
hibit P-10, on the opposite side from this small 
shadow (indicating) ? A. Yes, sir.

Q. Now, if everybody has one of those sesa-
moid bones, why did you not have an X-ray taken 
of any leg, or have a picture or plate or some-
thing of that kind to show us? A. I haven't any 
money to spend that way; I am not interested 
in the case. It is up to Mr. Parker.

Q. Nobody suggested that you do that? A.
^  Nobody suggested that to me; no, sir.

Q, Where do you say this sesamoid bone is, 
inside or outside the capsule? A. Outside of the 
capsule, beneath the tendon.

Q. Outside of the capsule? A. Outside of the 
capsule, beneath the tendon of the muscle the 
insertion of the muscle.

By the Court: Q. You are speaking now of
40 the sesamoid bone shown in the picture which
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counsel holds in his hand? A. Speaking of the 
one back of the knee.

Q. Shown in the picture which counsel holds in 
his hand? A. Yes, sir.

Mr. Gilson: P-10.
Q. Yon say that is outside of the capsule? A. 

Outside of the capsule.
By Mr. Gilson: Q. Now, you say that, in youi 10 

opinion, if that were a piece of bone, you think 
it would fall down, not stay in the same position?
A. Yes, sir.

Q. Is it not probable that that might become 
lodged in some part of the ligaments or muscles 
or fat and stay there? A. No, sir.

Q. You think it would be likely to wander all 
around in the knee joint? A. What are you 
speaking of now, the sesamoid bone?

Q. No, I am assuming that this is a piece oi 20 
bone, and you think that that piece of bone might 
wander all around in that knee joint? A. Yes, 
sir 51 think it would wander all around.
_ -Q* You think it would? A. Yes, from time to 

time change, its place.
Q. If it fell down how could it get up between 

the two bones (indicating) ? A. You have got it 
upside down there.

Q. Then you think if it were a piece of bone 
chipped off it might fall down and gradually work 30 
itself between the two bones of the leg? A. It 
would do that.

Q. Is there not anything there to stop that, any 
ligaments or muscles? A. No, sir; because if 
that is, as you assume, a piece of bone broken 
off inside of the capsule, there is nothing there to 
prevent the falling. The only ligaments that 
exist inside of that capsule are— 4Q
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Q. But you said it was outside. A. You are 
saying now a piece of bone broken off inside of 
the capsule, as I understand the testimony.

Q. No, I understood you to say it was outside 
of the capsule. A. I say that it is a sesamoid 
bone outside of the capsule. That would not fall 
down.

10 Q. But then, you say, if it is a chip of the bone 
it is inside of the capsule. It could not get out-
side, could it? A. It could not get outside with-
out a tear existing in the capsule itself, and thus 
getting outside.

Q. Does not this picture show whether it is 
inside or outside? A. Why, in my judgment, it 
is— Let me have that picture just a minute. 
(Plaintiff’s counsel hands picture to witness.) In 
my judgment, this picture shows that this body 

20 spoken of is in opposition, or against tne end 
of the femur.

Q. The end of what? A. Of the long bone, the 
femur. It lies against it like this (illustrating). 
Now, it is absolutely impossible for anyone look-
ing at that picture to say what fraction of an inch 
or a millimeter there exists between that body 
and the femur itself.

Q. It looks as if it was right up against it, 
does it not? A. It may be against it or it ma> 
be behind it, as the picture is taken. This is a 
lateral view.

By the Court: Q. Would that put it inside or 
outside the capsule? A. It wouldn’t do either, 
your Honor, because it is absolutely impossible 
for the eye to appreciate whether that is insich 
or outside of the capsule from the fact as to where 
it lies against the bone. My conclusion that it 
is outside is due to the position that it holds 

4Q above the joint.
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Q. What makes you think it is a natural 
growth? A. That, and also the fact that it holds 
a position is against the law of gravity.

Q. The picture itself does not inform you 
whether it is inside or outside the capsule? A.
It does only in this way: that it stays at a 
point above where the attachment of the capsule 
would be and— j q

Q. I understand that by a line of reasoning you 
reach a conclusion? A. Yes.

Q. But regarding the picture merely as some-
thing to look at, you could not tell whether it 
was inside or outside the capsule? A. It may 
lie against the capsule in this picture or it may 
lie under the capsule, as far as the picture is 
concerned, if you just put out of your mind the 
elevation it has.

By Mr. Gilson: Q. Is there anything in the pic- 20 
ture to show the capsule? A. You could not take 
a picture of the capsule.

Q. What is the capsule? A. Nothing but a 
thin, serous membrane, with the ligaments lvinsr 
on top of it.

Q. Would that not support and hold a chip of 
bone? A. Permanently in that place?

Q. Yes. A. No, sir.
Q. Why not? A. Because the inner surface 

of the capsule is extremely smooth and bathed 3Q 
m an oily fluid, and a free piece of bone chipped 
off of any part of the joint would move as the 
joint moves, and change its position, no matter 
where it was; it would change from that position 
to another.

Q. Then, as I  understand you—  A . And I  do 
not see how it could possibly stay up there, when 
it is up at the highest point possible in the joint, 
if it is in the joint. I  don’t think it»is. 40
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Q. Then, as I understand you, this pea-shaped 
shadow in this picture has nothing at all to do 
with Mr. Dickinson’s knee—the condition of his 
knee ? A. That is my opinion.

Q. And it is your opinion, from the history of 
the case and your examinations, that there was 
probably a sprain of the muscles and ligaments at 

10 the time of the accident, and that that causes the 
present condition1? A. Of course, that is a good 
deal of assumption on my part, hut that 
is the only way I could possibly explain Mr. Dick-
inson’s symptoms.

Q. Would it not be very unusual, Doctor for 
such a sprain to last this length of time? A. I 
don’t think so, particularly as Mr. Dickinson has 
been about on his knee.

Q. Been what? A. About on his feet, and has 
2Q not had the knee immobilized and kept quiet.

Q. You understand that this accident happened 
on July 21, 1909? A. I believe it did; yes, sir.

Q. Almost four years ago? A. Yes, sir.
Q. And you think that a sprain would last as 

long as that and that his knee would he in the con-
dition that he describes at the present time? A. 
It might he.

Q. Now, p ■ rheumatism, Doctor, that does not 
come on all of a sudden, does it? A. Oh, yes.̂

30. Q. Does it come on in one night the first time? 
A. An attack can come on over night, yes; it can 
come on very suddenly.

Q. Ordinarily does it not come on gradually ? 
A. There are cases where there are rheumatic 
twinges of pain preceding severe attacks.

Q And with rheumatism there is more or less 
swelling as a rule? A. In chronic rheumatism, 
or where there is only a slight affection, there 
might not be any appreciable swelling; there fre- 

4Q quently is not.
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Q. A case of four years standing would be—
A. How long?

Q. Almost four years 'standing. It would be 
what you would call a case of chronic rheumatism 
would it not ? A. I would call it that, yes.

Q. And in that kind of a case you would expect 
to find more or less swelling in the joint? A. I 
don’t think I would make a positive statement to in 
that effect.

Q. But you would expect to find it? A. You 
frequently do, yes.

Q. Did you find at any of these examinations 
any swelling in Mr. Dickinson’s knee? A. I did 
not.

# Q* Now, I understand you to say that this same 
kind of pains and the stiffness of the joint might 
also come from tuberculosis of the knee. Is that 
correct? A. I was asked what might produce 20 
pain in the knee joint, and that was one of the 
things I mentioned.

Q. Well, you did not mean that you thought 
that there was tuberculosis in that particular 
joint? A. I am very positive there is not.

Q. There is not? A. So far as I can make out 
from my own examination.

Q. It would be the same situation as a person 
with a headache; it might come from a great 
many causes? A. Yes, sir. 30

RE-DIRECT-EXAMINATION by Mr. Parker *.
Q. If I understand you, Doctor, one of your re 

sons why you think this is not a broken off piece 
of bone is that in such a case it would be within 
the capsule and it could not stay at the top of the 
cavity which the capsule incloses, because the 
force of gravity would bring it down to the bot-
tom; is that right? A. Yes, and the motion of 
the joint would also dislodge it. 40
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Q. Do yon see any evidence in looking at P-12 
of any part of the bone being broken off—that is, 
of the upper or lower bone of the knee which 
would account for this alleged broken off bone 
that is shown in the other photograph, P-10? A. 
No, sir; this picture, to my mind, is an abso-
lutely normal picture of a knee joint. 

lOi Q. Those little spikes shown in the picture ap-
pear to be in the front. Where.are they in fact? 
A. About midway between the front and back of 
the bone, possibly a little bit more to the back at 
this point (indicating on bone).

Q. There are two spikes shown in that bone 
that you 'have there, are there not? A. Yes, sir.

Q. And they are different sizes? A. Yes, sir.
Q. As a matter of fact, in examining bones of 

that character do you find any variation in the 
20 siZe and height of those spikes among different 

persons? A. Yes, sir.
Q. How much of a variation? A . Oh, fractions 

very small fractions of an inch or a m illim eter; 
it is only slight. They vary, of course, as bones
vary in different people.

Q. No two bones, then, of different persons are 
exactly similar? A. They may not be; no, sir. 
As I said before, these do not show as high as they 
do in that joint, because this is stripped of its lig- 

30 aments and capsule and it has been boiled.
Q. Has the science of anatomy been at ail 

affected by the X-ray—the anatomy of dead per-
sons? A. No, sir.

Q These researches, and so forth, that ar 
shown in standard books of anatomy, where are 
the facts acquired from? A. From the dissect-
ing room, on dissecting the dead hody, an ex 
amining minutely the bones and putting the de- 

4Q scription down on paper as they are foun .
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■Q; Would the X-ray throw any light on that 
subject any more than has been thrown already?
A. None at all.

Q. A  dead body? A. No, sir.
Q. Now, you were going to read something about 

a sesamoid bone there that you were stopped from 
reading. Will you kindly give us that informa-
tion? A. Well, I  have two references— 10

Mr. Gilson: I  object to that on the 
ground that you can not get the book in evi-
dence that way. On cross-examination I 
asked him to read one sentence that he 
pointed out. Now, if  he is going to read 
generally what this author says about sesa-
moid bones, it seems to me it is incompe-
tent.

The Court: I  do not understand that to 
be the question. The book was brought in 20 
upon cross-examination. The witness was 
asked to point out a description. I have 
not got the precise question on my notes.

(The stenographer reads from the rec-
ord.)

The Court: The question that intro-
duces this matter was the question, “ Have 
you a description or picture o f a sesamoid 
bone in this particular joint?”  That is, 
the knee joint. And then, having in mind 30 
a description rather than a picture, the wit 
ness consulted the book and read a state-
ment mentioning, as one of the places in 
which a sesamoid bone was found, the knee 
joint. That was not the expression, but it 
was located with reference to a muscle that 
was within the immediate vicinity of the 
knee joint. I  think that is a fair statement 
o f the testimony. Now, what is the ques-
tion you want to ask, Mr. Parker? 40
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Mr. Parker: I  wanted to ask what he 
was about to read when counsel asked him 
to give a description of the sesamoid bone. 
As I understood, that was the question.

The Court: Not a description of the 
sesamoid bone, but a discription of the 
sesamoid bone in this joint. That is the 

10 question.
Q. Is there anything in that hook there of a de-

scription of the sesamoid hone in the knee joint? 
A. Yes, sir.

Q. Will you read it? A. I  am to confine myself 
to this particular location, as I understand it?

Q. Yes, sir. A. Unless I am permitted to read 
what goes before, I  will have to simply say, One 
in the outer head of the gastrocnemius muscle, be-
hind the outer condyle of the femur.”

20 By the Court: Q. That is what you read be-
fore? A. Yes, sir. Now, there is another de-
scription of the same thing.

Q. Where is that? A. This is on page 521, 
under the heading of a description of the gas-
trocnemius muscle, which goes into detail, o 
course, as to where it arises. Now, if  you want 
me to read that I  will. Then below, under the 
same heading, speaking of the relations of this 
muscle to the surrounding tissues, there is a de- 
scription here which fits this particular case.

By Mr. Parker: Q. Let us have that descrip-
tion.

The Court : What page is that on?
Witness: Page 523. .
A  “ The tendon of the inner head”  speaking 

of the inner head of this gastrocnemius m usele - 
“ corresponds with the back part o f the inner 
condyle” — referring to this bony point here (m- 

4 0  dicating) — ‘ ‘ from which it is separated y  a



327

George J . Holmes—Re-cross

synovial bursa,”  which is a sac o f membrane con- 
airnng some fluid, “ which in some cases conflicts 

with the cavity of the joint and tendon of the 
outer head, a sesamoid fibrocartilage, where it 
plays over the corresponding outer condyle. One 
is occasionally found in the tendon o f the inner 
head. 1 *

Q. Can you translate that for us? A. Well, in 10 
substance it means that there is a cartilage, a 
fibrous cartilage, existing in the tendon o f the 
gastrocnemius muscle, as it plays over the bony 
surface, which becomes in some cases bony. And 
it is not only found there, but it is also, found on 
the back o,f the opposite condyle, on the-opposite 
side, lying against it and underneath the tendon 
of the muscle.

Q. Would any fibro sesamoid bone, as is de-
scribed in that book, appear on the X-rays in this 20 
case in the position where this pea-shaped shadow 
is ? A. It would, yes.

RE-CROSS-EXAMINATION by Mr. Gilson:
Q. I  thought you said that everybody had these 

sesamoid bones in these locations? A. Oh, n o ; I 
said everybody has a sesamoid bone in the knee, 
meaning the knee cap.

Q. In the knee cap? A. Yes.
Q. But it is very unusual to have this kind of 30 

sesamoid bone in the back of the knee cap, is it 
not ? A. It is not a common thing as compared 
with the number of human beings.

Q. Is it not very unusual? A. I don’t know 
that I  can state that.

Q. Does not Dr. Gray say that it is only occa-
sionally found? A. Yes, he does.

Q. You agree with him about that? A. Yes.
Q. So that occasionally found there would mean
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that it is seldom found? A. I am speaking now 
of the bone. The cartilage is always there, but it 
only in some cases is bony. I think I have said 
that right along.

Q. I misunderstood you ; I thought you said 
it was usually found there-^these sesamoid 
bones; not the cartilage, but the sesamoid bone ? 

,10 A. I may have mixed you by saying it was a usual 
place for sesamoid bones to be found.

Q. But you agree with Dr. Gray that it is only 
occasionally found there? A. Yes.

By the Court: Q. Usually there in cases where 
it exists? A. Yes, sir; always there.

By Mr. Gilson: Q. Well, you say, Doctor, that 
all this information comes from dissecting bodies 
in the hospitals ? A. Yes, these men that write a 
book like that do so with the subject in front of 

20 them.
Q. Well, why did you not bring one of those 

bones to show us instead of all these bones? A. 
Which bone?

Q. Sesamoid bones. A. I have sesamoid bones 
here.

Q. No, one of these found back of the knee 
joint. A. Well, this particular skeleton, or bone, 
that I have does not happen to have one in that 
location; as it comes to me it didn’t happen to 

30 have any sesamoid bone in that location.
Q. I suppose you have them and see them in 

the different institutions? A. Well, you can sea 
them, yes.

Q. You could have gotten one, of cou rse -bor-
rowed one? A. Why, yes, I  suppose &o. I didn t 
try to.

Q. Did it not occur to you that we would ratnei 
see that one that yon knew there was a contro- 

40 versy about than a lot of other bones yon knew
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there was no controversy about? A. No, I  don’t 
think it did occur to me.

Q. Referring to this Exhibit P-12 which is the 
print from the plate Exhibit P-11. In using 
these X-rays you usually take the plate and not 

e print, because the plate shows better than the 
print always, does it not? A. I f  you understand 
reading a plate, yes. j q

Q. Now, I  show you Exhibit P-11, and ask you 
o teJl me whether you see anything in that plate 

wrth respect to those points that looks to you ab- 
normal? A. No, sir; nothing here.

Q. Does not one of those points show very much 
smaller than the other one? A. You mean as to 
its elevation ?

Q. Yes. A. It does appear to be lower as 
shown in the picture.

Q. And it shows more prominently in the plate 20 
than it does in the photograph? A. Well, I  don’t 
know as there is any difference; I  don’t think 
there is any difference.

Q. You think it is about the same? A. About 
the same. This is a little blacker (indicating).

Q. And you do not think that that difference is 
because the top o f it has been chipped or broken 
off? A. I  do not.

Q. Is that the normal condition or is that on 
account of the position o f the X-ray? A. Well, 30 
it is the normal condition, but the position in 
which the joint was and the perspective from 
which it was taken might make it appear higher.
Eor instance, if  you are looking down on it or if 
the joint were bent in taking it, it would possi-
bly make it more exaggerated. But there does 
not seem to me to be anything abnormal about the 
condition here. 40
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By the Court: Q. Doctor, which do you think 
is more difficult, to taJke an X-ray picture or to 
interpret it? A. Why, your Honor, I  think that 
if one understands photography that it is not 
difficult to take an X-ray picture. The interpreta-
tion of an X-ray picture is one that is set with a 
number of pitfalls. You find many people who 

10 interpret a picture different; one will see one 
thing and another another thing, and one will 
magnify one thing more than another; in other 
words, the interpretation of an X-ray picture is
fraught with danger.

Q. It is subjective? A. Yes, sir.

W A LTE R S. WASHINGTON, sworn in behalf 
20 of defendant:

Direct-examination by Mr. Parker:
Q. Dr. Washington, are you a practicing physi-

cian in this city ? A. I  am. a t
Q. Where did you have your education. A. l

am a graduate of Trinity, Toronto.
Q. How long have you practiced in this city . 

A. I  have practiced twenty-five years in Newar 
and thirty-seven years all together.

Q. Have you had any practice in surgery. A. 
SO t* I 'j

O. Are you connected with any hospital?
Yes, I  am on the consulting staff of St. James
Hospital now. , , *

O And you have been in other hospitals? A.
Not in a surgical capacity. I  have been connected 
with St. Michael’s a great many years ago.

Q. Do you treat surgical cases? A. I do.
Q The claim is made in this case that there was 

40 an injury to the knee joint o f Mr. Dickinson-his
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left knee. Will you describe the knee joint and 
how it is protected and arranged? A. The knee 
joint connects the two longest and largest bones 
in the body, and is a hinged joint, and without the 
surrounding coverings would not be well pro-
tected; but it has very strong ligaments, which 
appear on the outside and connect the thigh bone 
with the shin bone—very strong ligaments on the 10 
inner side and very strong ligaments in front, and 
an especially strong and wide one in the back, 
and two of what are spoken of as crucial liga-
ments, which are two short, broad ligaments, one 
beginning just here and going up here and the 
other one beginning posterior and coming to 
the inside (indicating on bones)—those are short, 
flat ligaments, which unite the two bones to-
gether—and other ligaments and tendons, which 
are on the outside and inside, form a very strong 20 
protection to the joint, and while they admit of 
extending the leg and flexing it, there is very lit-
tle side motion. The result is, with that, and the 
knee pan in front, the joint is especially well pro-
tected from injury, and although it is a very com-
plicated joint, when it is injured the injury is very 
likely to be in the tendons or the ligaments sur-
rounding the joint.

Q. A  capsule is spoken about surrounding the 
joint. Will you describe that? A. The capsule 30 
ligament is not of as much protection to the joint 
as the other ligaments of which I have spoken.
The capsule ligament does not entirely surround 
the joint, as has been said, but it falls in be-
tween these other ligaments and unites with them 
and in the rear it reenforces them posterior, 
but at the front and on the sides it falls in be-
tween the other ligaments. 40
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Q. What is the effect of this capsule falling in 
and the ligaments themselves as containing any-
thing within the cavity so formed? A. Well, it 
protects the inside of the joint, the synovial mem-
brane which lines the joint, and which, if the in-
jury is at all severe, is followed by inflammation.

Q. That is called synovitis? A. Synovitis,
10 yes.

Q. What is there in this capsule and within 
these ligaments in the way of substance there? 
A. The only things that are contained on the in-
side are the crucial ligaments— the others a~ 
the outside— and some small ligaments, like the 
transverse, which is a matter of no moment; hut 
those two ligaments which are in between here, 
as I have stated, they are surrounded by the. 
synovial membrane; that covers them entirely. 

20 They are on the inside of the joint; they are not 
on the outside.

Q. Is there any water or oil in them? A. Y es ; 
that is, the normal secretion of the ligament, 
which acts as a lubricant for the smooth moving 
of the joint.

Q. It keeps it greased? A. Yes.
Q. Do you know what would be the symptoms 

and effect on the knee joint of a loose 'body in the 
joint? A. Yes, I  have seen many cases of loose 

30 cartilage in the joint, and one symptom that is 
always present, and there is never any exception 
to it, is when there is a loose piece floating in 
the synovial membrane of the joint on the inside, 
arid in walking the piece gets in between here, 
and there is a catch. A  man will be walking 
along and with that in there probably he can 
walk as well as anybody else, but as soon as it 
gets in between the end of the bones it locks them, 

4 0  it catches, the joint is absolutely stiff, and there
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may n o ^ f f  r n‘ • ^  “ “  may faU <lown or ay not, but there is a locking o f the joint: it
j  “  t0 ™°Ve U; -vou can not bend it or
fl * J at a11, untii after a time the piece 
floats out from there into the rest o f the mem-

o M w '  / r  -ean Walk Now’ then' tbat attack, 
n a i f e L "  fl0h5 .1S«aT mpaDied by inflammation,
V . UK ; that is, that sets up a synovitis 10
^  ihe tnee and « is a Z m .’
pamed by tenderness and pain and inflammation. 
That will subside after a little time, and one may 
go about again, until a similar thing occurs again 
Each time that that occurs there is more inflam-
mation, more fluid in the joint, until finally the at-
tacks will become so that the man will become 
peramently disabled. There will be such a condi- 
tion of inflammation and fluid in the joint that it 
would be utterly impossible to use it at all. 20

Q. Now, Doctor, did you examine Mr. Dickin- 
son? A. Yes, sir; I  did.

Q. When did yon examine him? A. Day be-
fore yesterday.

Q. Have you heard his testimony in Court A 
Most of it.

Q. Did he make any statements to you of the 
trouble or difficulty in the examination you made *
A. He did.

Q. What did he tell you? A. He told me that 30 
he always had pain in the jo in t; that he has now; 
that the pain was in front, on both sides o f the 
knee cap, and considerable on the inner side, be-
hindhand also on the outside, but there is never 
any time that he does not suffer pain o f some de-
gree ; that he had never had a catch; that he 
had fallen down from the severity o f the pain, 
but he had never had a catch, and at the time he 
tell down he could hend the leg just as well as he 40
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ever did, so far as that particular thing is con-
cerned, so that he has never had any symptoms 
of a foreign body in the joint. It would he im-
possible for Mr. Dickinson to go around for four 
years with a hone loose in the joint without it® 
catching him some time. He also complains of 
the pain on motion. He has full extension and 

10 he has the normal amount of flexion of the joint, 
but when you flex it hack beyond a right angle, 
then, I  think, it causes him considerably more
pain.

Q, When you put it away up like that (illus-
trating) I A. Yes. That would cause Mr. Dick-
inson a good deal o f pain. He has none of the 
symptoms, according to his statement I have no 

' reason to disbelieve what he says—but the full 
extension and complete flexion would cause him 

20 considerable pain.
Q. Can you give us an opinion of what is the 

cause nf the plaintiff’s present condition in re-
gard to his kneel A. Well, there are no objective 
symptoms of any injury of any kind whatever. 
He has motion, as I have spoken o f; tJhe size of 
the limb is precisely the same as the other one— 
the measurements; there is no fluid in the joint, 
there is no synovitis, and there are no objective 
symptoms of any trouble whatever with the joint; 

#0  that is, if you look at it and examine it and mani-
pulate it, there is nothing that can be determined. 
Judging from the history and from the statements 
and the subjective symptoms as given by Mr. 
Dickinson, I think he had an injury to the tendons 
the ligaments, or the soft parts on the outside ol 
the knee joint; that that injury would be, as we 
speak of it, a strain or a sprain, which means 
some laceration, as a rule. Aside from that, Mr.

40 Dickinson has had no treatment—what I  mean is,
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no proper treatment—in my judgment, for the 
trouble that he had at that time. He has been 
going about on the limb, and the most important 
thing in an injury to the knee joint, as it is any-
where else, is rest. That is the first principle of 
surgery; it is rest. I f  Mr. Dickinson had been 
taken and put to bed and insisted on staying there, 
and had  ̂his limb, or his knee joint, (kept abso- 10 
lutely still by some apparatus, either a splint or 
plaster, or something of that character, until the 
pain had disappeared, I  haven’t any doubt that he 
would have been perfectly well; but Mr. Dickin-
son did precisely the thing that he ought not to 
have done and precisely the thing that would 
keep up the pain in his knee joint. It never had 
rest; it never had a chance to properly get well.

Q. Is it practicable to treat him now and cure 
the knee? A. I  don’t know. Mr. Dickinson has 20 
been four years going about on this knee joint, 
and while I think undoubtedly rest would do it 
good, I  am unable to say whether even rest, at 
this late date, would be a complete cure for it. I 

•think it could be helped a good deal, it could be 
made a good deal better; if  he would submit 
to the proper kind of treatment and care; but 
it will never get well if  he continues to go about 
on it, as he does now and as he has done for 
the last four years. 30

Q. What would be the treatment for it now?
A. It would have to be absolutely at rest, and a 
number of other things, like electricity and mas-
sage and bathing, and things of that character, 
which are usually and commonly used for treat-
ments o f that kind.

Q. Suppose it was put in a plaster cast, would 
not that give it rest? A. Yes, ‘but I  would not 
put it in a plaster cast now, because he should 40
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have massage and electricity, and that could nov 
be done within a plaster cast. He should have a 
posterior splint fitted to his iknee, which could he 
taken off for the application cxf these things that 
I have spoken of.

Q. And he would not have to have a plaster cast 
put on, but only a splint? A. Yes, a posterior

10 splint would answer.
Q. Now, Doctor, are you familiar with X-ray

photographs? A. I am.
Q. Have you looked at these (shown to wit-

ness) ? A. I  have.
Q. I call your attention to a shadow on P-10 

looking like a little pea. Can you tell us what 
that is? A. Yes, I think so.

Q. Interpreting that thing, what do you think 
that pea-li!ke shadow is? A. Tlhat is a sesamoid 

20 bone in the outer bead of the large muscle of the 
calf of the leg. The large muscle in the calf of 
the leg with the one beneath it form the big 
tendon at the heel. The outer one is attached, or, 
at least, it begins with the two heads, one called 
the outer head, whidh is attached here, and the 
inner head, attached here (indicating on bones). 
Those two heads come down and unite in the large 
muscle, which with the one below are attached to 
the heel, form that large- tendon at the heel.

30 Q What we call the calf o f the leg? A. The 
muscle is the calf of the leg, but the tendon is 
up here (indicating)—these two tendons, one on 
each side— and when it goes down it unites with 
the tendon of the big muscle beneath it, and forms 
this large tendon at the heel. This is a sesamoid 
bone (indicating), this little—it is present in all 
cases, but not developed in the bone. It is called 
a fibrocartilage. It is somewhat different to bone, 

40 but it plays in a tendon and develops where it
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passes over some hard, smooth surface, so that 
you would have it—you may have the sesamoid 
bone in this head here, or you may have one on 
the other side, and you may have a large number 
of people in which the fibrooartilage is there, but 
there is no bone there. In working people, or 
men that walk a good deal, this little bone will 
develop from the fibrocartilage. It then becomes 10 
bony substance, but not precisely of the same 
character as the other bones. That is what this 
is. It is precisely in that location, where the 
i endon comes down over the outer condyle of the 
thigh bone, right here. Here is where the tendon 
begins, up here; that is where it starts, up there; 
that is where it is attached (indicating).

Q. At the beginning of the curve on the right- 
hand side? A. Yes. (Indicating). Here it is 
on the bone, and here, where the tendon begins, 20 
above the round, smooth surface, the little bone 
develops in the tendon as it passes over this 
smooth surface here.

Q. Is that within or without the cartilages, 
ligaments and capsules containing the fluid which 
oils or greases the joint? A. It is outside, en-
tirely outside. It shows distinctly. There is ab-
solutely nothing outside of that except soft parts.
The synovial membrane, o f which you speak, and 
the capsule, which is immediately outside of it— 30 
the inner lining of the knee joint, as with other 
joints, is the synovial membrane—immediately 
outside of that is the capsular ligament, or other 
ligaments, and they are close to the bone. As 
shown here, they are close to the bone. This is 
entirely outside o f it.

Q. Did you examine those X-ray photographs, 
and can you tell us whether there is any evidence 
of anything being broken off from the lower or 40
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upper hone of the leg? A. No, nothing whatever. 
(Indicating.) The spine of the shin hone is here. 
The height of these two surfaces here—there is 
always a little surface in between, hut the height 
of these varies; sometimes one is higher and 
sometimes it is lower; they are not always pre-
cisely alike, and in this case the one on the inner 

10 side is lower than the one on the right. It would 
be impossible to break that off; there is no pos-
sible injury, except a crushing force, something 
which destroys the knee joint entirely, which 
crushes this whole head, that can break that off. 
That is on the inside of the joint and it is the most 
protected part of the joint. There is no strain 
on it, because these two crucial ligaments, which 
are very short, strong and powerful, are behind, 
attached here. They are not attached to these 

20 little tubercles ; they are attached to the per-
iosteum and then the synovial membrane comes 
up to them and surrounds them. There is no 
possible way to get at those. Before those would 
be injured by a strain or an ordinary injury, 
you would have to destroy all this on the outside. 
Naturally, this would be unprotected here, but to 
get inside of the joint, it is impossible. I  have 
seen a great many cases of fracture that went 
through here and broke them off, but never here;

30 I  never heard of it. I  suppose if, by any p o s -
sibility, it was broken, in order to get into the 
joint, it has to go through the synovial mem,mane 
to get to the joint. It is outside of the membrane; 
it is not in it. You would have to make a -hole 
through, break through it, break that little piece, 
right in here between these two. That would dis-
able a man immediately. That is the first place

40 it would be.
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Q. The books say that these sesamoid bones are 
occasionally found in the knee joint. Are they 
more frequently in hardworking, full developed, 
•stalwart people than they are in the ordinary man 
and woman? A. They are, and they are more 
frequent in men than they are in women.

Q. What is Mr. Dickinson’s physical develop-
ment? A. Very good indeed.

Q. Does it show evidence j>f his having worked 
hard? A. Mr. Dickinson is a well preserved man, 
a strong, well man physically aside from this in-
jury to his knee joint that he complains of, and I 
suppose he has been a hard working man all his 
life. He said he walked an average of eight miles 
a day, which is pretty good going;

CROSS-EXAMINATION by Mr. Gilson:
Q. Do I understand you, Doctor, to say that it 

is absolutely impossible to break those two little 
bones? A. Absolutely impossible from a crushing 
injury. A  severe injury would either crush that 
bone or would break off the whole of the tuberos-
ity, not that little particular point, but the whole 
of it. I have seen that; I have seen both of them 
broken in a railroad accident, here (indicating), a 
fracture through this; it would take in this.

Q. Take off the whole of the top of the bone? 
A. Yes. I have seen both broken in a patient I 
had a few years ago. The fracture went through 
this way, or it went through this way (indicating). 
And the injuries as given in surgical text books 
are injuries of that character, but there is no 
known case of a simple fracture of either one of 
these little tubercles.

Q. That you have come across? A. I never 
heard of such a case and never read of one, and it

10

20

30

40
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is impossible, from the protection they have in the 
joint in every way for it to be done, unless there 
is a very severe injury to the whole of the head 
of that bone.

Q. Suppose those two bones are forced down to-
gether and bent back so that the upper bone 
crunches on the lower bone, would not that be 

10 likely to break off the top of those points! A. 
You mean the thigh bone forced down!

Q. Yes, forced down onto the shin bone with 
tremendous force. A. Well, you see, that would 
be all right.

Q. That would do it ! A. Yes, but that would 
injure the other; you couldn’t—

Q. I understand that, but it would break off the 
top of those two points! A. It would break the 
whole top. It would have to do more than that. 

20 What I mean is that there is no form of ordinary 
injury that would break off these two little parts 
themselves. You would have to have a severe in-
jury to the rest of the joint in order to do that; 
you could not confine it to1 those two particular 
parts.

Q. Well, there was hot anything to show 
whether the rest of that bone or the top was in-
jured or not in this case, was there! A. Oh, no.

Q. It does not show in that photograph! A. 
30 Well, the fact that Mr, Dickinson could go there 

and walk on it, and all that sort of thing, is good 
enough evidence without anything else. There 
is no indication here or in the history— there is no 
evidence that the rest of the bone was hurt, or 
any part of it, because he went about on it all 
the time. He could not have done that if he had 
been injured that way.

Q. Do you think that is a more severe injury 
40 than the breaking of the knee cap! A. Which!
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Q. The one yon have just described, the injury 
to the top of that hone ? A. Well, if it were pos-
sible to break the little top of that bone, I  would 
not consider that at all to be compared to a frac-
ture of the knee cap.

Q. A  fracture of the knee cap is a very serious 
and delicate thing, is it not? A. Well, it is not 
a serious matter; I never saw anything serious JO 
about it. It is a fracture, that lays one up for 
some length of time; sometimes you do not get 
good union, and all that sort o f thing; but I never 
saw anything serious about it.

Q. Would you not call it serious to permanently 
disable a person? A. Yes, certainly.

Q. Does it not often happen that a fracture of 
the knee cap permanently disables a person? A.
I do not think it often does, not properly taken 
care of, nowadays, under modern antiseptic sur- 20 
gery. I  think that under modern antiseptic sur- 
gery fractures of the knee cap are very amenable 
to successful treatment.

Q. In that kind of injury people do walk around 
on the leg right after the accident, do they not ?
A. You mean after it is broken?

Q. Yeis. A. They do not walk very well; they 
can not extend the leg.

Q. It is impossible? A. Well, it might be, if  it 
were a longitudinal fracture, but not a transverse 30 
fracture with separation; they can not do that.

Q. Well, some kind of a. fracture? A. There is 
a possibility of there being a very small piece 
broken off, a fracture in that direction, longitud-
inally (indicating), in which one could walk, but 
if  you fracture it across here, you can not walk 
then.

By the Court: Q. You are speaking about the 
knee cap? A. Yes. That is the knee cap here 40
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(indicating). But it is possible a small piece 
might be chipped off on either side here, but if 
you have a fracture which involves the bones 
transversely or the ligaments transversely, then 
your patient is disabled immediately.

By Mr. Gilson: Q. But, you see, you and I  are 
arguing at cross purposes. You are confining 

10 your answer to a particular kind of fracture, and 
I am not doing that with my question. My question 
was whether a fracture of the knee cap, which, as 
I understand, is a serious injury— whether it is 
possible for a person to use the leg and walk 
around ? A. Well, you are asking me to give a 
specific answer to a general question, which I can
not do. . .

Q. Well, with some kind of fractures it is pos-
sible to walk around? A. Oh, yes, it might be a 

20 trival matter; it might be a little one, as I  say, 
any of the kinds I speak o f ; but any fractures 
which involve the knee cap transversely—

Q It would not be possible? A. It would not 
be possible to walk; they could drag the leg; 
they could not walk.

Q. And you think it would not be possible to 
walk if  either of these two little points on the top 
of the shin bone were broken off, either one o 
them ? A. I  do, from the fact that they could 

30 not be broken off without severe injury to the rest
of the joint. ^

Q. You say that this photograph, Exhibit P-1
shows distinctly that the sesamoid bone, as you 
call it, is outside of the capsule? A. Yes.

Q. What is it that shows in that picture so dis-
tinctly? A. Why, the shadow shows completely bac 
of the bones, completely back of the bone. I  you 

4 0  can see there, yon can see that it is m apposition
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with the rounded surface o f the condyle of the 
thigh bone, that it is not inside. I f  it were broken 
off and floating, then it would be in closer, hid-
den; but here you can see where the normal 
membrane—that is, the synovial membrane— and 
the capsule ligament should come. They do not 
come away out around there (indicating).

Q. Why is it that the entire cartilage did not j q  
harden instead of just that round spot? A. I 
could not tell you that. You will have to go back 
a few thousand years. These cartilages have 
been in the human body as long as we know that 
there has been a human body. We did not know 
anything about them four or five thousand years 
ago, but since anatomy has been developed, as 
it has in the last few hundred years, and dis-
sections have taken place and descriptions given, 
they have been found. We did not know any- 20 
thing about them before that.

Q. Does it not strike you as peculiar that just 
a little spot on that cartilage should harden and 
form into bone without some reason? A. Well, 
now, *‘ without some reason.”  You are getting 
into a physiological subject. The facts are ana-
tomical; they are historical; they have been so 
always. Now, why is your nose in that shape?
I do not know. You will have to go back to some-
one else to find that out, or to find out why my 30 
nose is a different shape to yours.

Q. Well, that is not the case here at all. A.
Oh, yes, it is anatomical. We know by dissection 
that these sesamoid bones form ; we know that 
they do no form in some people and that they do 
in others. Now, in a general way, we do not know 
why that is so. We know that in some people, 
rugged people, people who work hard, they are 
more apt to form than in delicate people; but 40
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we do not know why. I may have a sesamoid 
bone; I do not know; and yon may have one. I 
do not know why I do not have it or why you have 
it, except that these things come, and they are 
not present in all cases.

Q. Then you can not tell, from your own experi-
ence or any authorities you have read, why it is 

10 that a cartilage forms a bony part instead of the 
entire cartilage ? A. Oh, no, that is a mere matter 
of development, a detail of development, in each 
individual case. I do not know, nobody does. 
All we know is that they are there in some people 
and in some people not; but the cartilage is there; 
the fibrocartilage is there in every person, from 
which they are developed.

Q. Do you not think that, if it is possible that 
that is a piece of bone that is chipped off, it should 

20 he held by that cartilage instead of floating all 
around! A. It would not be loose cartilage then 
at all. As far as Mr. Dickinson is concerned, if 
he had a piece that was fastened and located in 
that particular way, that would never cause him 
any particular trouble; but he is suffering from 
something, he is having pain. It can not be from 
a litile piece stuck on, no; that could not be; it 
must be something more than that.

Q. But assume, for the purpose of the question, 
30 that it is a little piece of bone lodged in between 

the end of that thigh bone and the cartilage that 
you say runs down from that to the other bone; 
would it not be possible to have it held there by 
that cartilage instead of dropping down, falling 
down or floating around? A. No.

Q. Why? A. Well, the natural tendency by 
gravity would be for it to drop to the bottom of 

40 the joint. In the second place, there is no evi-
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dence of a synovitis— that is, an inflammation of 
the joint on the inside, that is accompanied by 
uid, and all that sort o f thing—in this case. So 

that this floats around on the perfectly smooth 
soft surface on the inside. There is nothing U 
attach itself to; it simply slips around, or slides 
around, and slips on that, but on the inside.

Q. You are familiar with X-ray pictures I 
suppose? A. Well, I  have seen a great many.

Q. You would not say you are an expert, I  pre-
sume? A. No. F

Q. Do you see any evidence of inflammation in 
that Exhibit P-11 (shown to witness) ? A. I 
wouldn't say that I am expert enough to say that,
Mr. Gilson. My statement is predicated on the 
examination I have made of it.

Q. Did I understand you to say, Doctor, tha 
r. Dickinson told you he had always had pain 20 

m that knee? A. Only since he was injured.
Q. Not before that? A. Oh, no.
Q. He told you, in fact, that he never had any 

pains before the accident? A. Oh, yes, his knee 
ad been perfectly well until the time of the acci-

dent

RE-DIRECT-EXAMINATION by Mr. Parker:
Q. These were his statements to you? A. Yes, 

they were his statements to me. ’ 30
Q. And they were not given to you for the pur-

pose of prescribing for him ? A. No.

RE - CR 0  SS-EX AMIN ATION by Mr. Gilson:
Q. Your examination was not for the purpose of 

treating him of course ? A. Oh, no.
Q. It was merely for the purpose of testifying 

in the case? A. Yes. The conversation was a 
perfectly free one; Mr. Dickinson was perfectly 40
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open in telling me just what he felt and where it 
hurt him, and all that sort o f thing. It was for 
no purpose except to inform me how the knee 
joint was.

Q. The history of the case? A. Yes, that was 
all.

Q. And, of course, you testify a great deal in 
10 these cases, Doctor? A. Yes, I have testified 

quite a number of times.
Q. Well, you testify regularly for the trolley 

company, do you not? A. Yes, quite often.

Defendant rests.

Mr. Gilson: I desire to offer in evidence the 
following New York reports containing cases on 
the question of the duty of a railroad company in 

20 crossing a public highway. The first case i§ 
Vanderwater v. New York & New England Rail-
road Company, 135 New York, 583. Shall I cite 
what the cases hold?

Mr. Parker: No, I object to that.
Mr. Gilson: The next case is Bailey vs. Jour- 

dan, 18 New York, Appellate Division, 390, also 46 
New York Supplement 399 ; Richardson v. New 
York Central, &c., Railroad Company, 45 New 
York, 846 ; Petrie v. New York Central, &c., Rail- 

30 road Company (decided in 1901), reported in 63 
New York, Appellate Division, 467, also in 71 New 
York Supplement 866; Nelson vs. Long Island 
Railroad Company (decided in 1905), reported in 
109 New York, Appellate Division, 627, also in 96 
New York Supplement 246; Coyle vs. Long Is-
land Railroad Company, 33 Hun, 37, at page 41 ; 
McGrath v. New York Central, &c., Railroad Com-
pany, 63 New York, 528; Priess vs. New York 

40 Central, &c., Railroad Company, 67 Hun, 205 also
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reported in 22 New York Supplement 104, and 
affirmed m 140 New York 639; 'Brown v. Rome,
&e Railroad Company, 1 New York Supplement 
286, affirmed m 121 New York 669; Stewart v.

ong Island Bailroad Company, 54 New York 
Appellate Division, 623, also 66 New York Supple’ 
ment 436, and affirmed in 166 New York 604*

S * 7 S ™  l ° lk  Central> &0-> B y ro a d  Com- 10
m Î r U v eT  I ° rk State Rei,orts 585. affirmed 10 
13 New York 626; Henavie vs. New York Cen-

trai, &e,, Railroad Company, 66 New York 280- 
Cordell vs New York Central, &c„ Railroad Com-
pany, 64 New York 535; Hermans vs. New York 

entrai, &c., Railroad Company, 14 New York 
Supplement 319, affirmed in 137 New York 558- 
all holding virtually the same as our cases with re-
spect to the duties o f a railroad company, espec-
ially where they create or maintain extraordinary 20 
dangers or obstructions which substantially or 
materially interfere with the view, and virtually 
the same as our line of cases on that same subject.

And on the question of contributory negligence, 
first with respect to the duty of a traveller on the 
highway—

4-1,T at Coiirt: Is there any difference between 
the New Jersey and New York law as to contri-
butory negligence!

Mr Gdson: I do not think so; but I  under- 30 
stood Mr. Oakes to make some sort o f a distinc-
tion.

With respect to the duty o f a traveller to stop, 
m addition to looking and listening, I  cite 
Neudoeffer v. Brooklyn Heights Bailroad Com-* 
pany, 9 New York, Appellate Division, 66, 41 New 
York Supplement 50; Lewis v. Long Island Bail-
road Company, 162 New York 52; Judson v. 
Central Vermont Bailroad Company, 158 New 40
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Yodk 597; Ernst vs. Hudson River Railroad 
Company ; 35 New York 9.

On the question of sudden fright and emer-
gency, I cite Coulter v. American Merchants’ Ex-
press Company, 56 New York 585; Salter v. 
Utica, &c., Railroad Company, 88 New York 34; 
Heath v. Glen Falls, &c., Railroad Company, 90 

10 Hun, 560, 36 New York Supplement 22; Hoyt v. 
.New York &c., Railroad Company, 6 New York 
State Reporter 7 ; Remer v. Long Island Rail-
road Company, 48 Hun, 352, 1 New York Supple-
ment 124 affirmed 113 New York 669; Nickels-
berg v. Second Avenue Railroad Company, 11 New 
York Miscellaneous, 432, 32 New York Supple-
ment 130; Twombly v. Central Park, &c., Rail-
road Company 69 New York, 169; Hefferman v. 
Barber, 36 New York, Appellate Division, 163, 

20 55 New York Supplement 418; Wright v. Boiler, 
3 New York Supplement 742, affirmed 123 New 
York 630; Thiess v. Thomas, 77 New York Sup-
plement 276.

Then on the question of damages, the right to 
recover for fright, and so forth, Lofink v. Inter- 
borough Rapid Transit Company, 102 New York, 
Appellate Division, 278, 92 New York Supple-
ment 386.

Mr. Gilson: I f  your Honor please, I  offer in 
30 rebuttal these reports of New York cases, on 

pages 323 to 326 inclusive. I  do not suppose it 
is necessary to read them.

The Court : That is a legal matter. I  will con-
sider them.

Plaintiff rests.
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Mr. Parker: I f  your Honor please, I desire to 
make a motion to direct a verdict for the defend-
ant m this case on these grounds: That negli-
gence of the plaintiff contributed to the injury, 
and it so clearly appears; because no negligence 
of the defendant appears, and because the de-
fendant is entitled to a verdict on the clear weight i n 
of evidence. 1U

The Court (after argument): On this motion 
to direct a verdict for the defendant what we have 
to consider is the evidence as to the circumstances 
of the accident. The medical and surgical testi-
mony, which has occupied us for so long a time, 
need not be considered on this motion because it 
throws no light on tihe question.

This book which I hold in my hand contains 20 
all the evidence in the case at the last trial this 
is the testimony that went up to Trenton, and this 
is the evidence which the Supreme Court con 
sidered. This book has served at this trial the 
purpose o f convenience. All the testimony on be 
half o f the defendant, the railroad company, has 
been read from this book, and nothing else has 
been introduced, except some medical testimony, 
perhaps. I do not know that even that has been 
changed; but that would not affect the question 30 
of the testimony which the defndant relies on 
now as to the circumstances of the accident. All 
the testimony whih bears now on the negligence 
ol the defendant company and on the contributory 
negligence of the plaintiff has been read from 
this book in the hearing of the jury, and is just 
the same evidence which, on behalf o f  the de-
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fendant, was considered by the Supreme Court 
arid that is true of the plaintiff’s evidence, with 
the single exception of the testimony of Mr. Dick-
inson, who has testified there on the stand. All 
of the evidence on behalf of the plaintiff except 
his has been read from this book, and ijf Mr. Dick-
inson’s testimony had been read from this book, 

IQ instead of being delivered from  the stand, this 
Court would have had before it exactly the same 
testimony on both sides which the Supreme Court 

. had (before it.
What conclusion did the Supreme Court reach? 

They say : 11 At the present trial ’ ’—that is, at what 
is now the last trial— 11 the question of contribu-
tory negligence was properly left to the jury ; 
but, in view of the additional testimony intro-
duced by the defendant, the verdict upon this 

20 question was against the weight of the evidence. 
And the verdict, which was in favor of the plain-
tiff, was therefore set aside, on thé ground that 
the weight of the evidence favored the defend-
ant.

I f  the testimony before this Court now was ex-
actly the same as it was before the Supreme 
Court, it would be my duty, I  conceive, to fol-
low that opinion and to reach the same conclu- 

• sion; for, if I  did not, the inevitable result would 
30 be a mistrial. The case would go up on a rule to 

show cause and when it came before the Court 
they would say, “ How does this case differ from 
the case when we last considered i t? ”  The an-
swer would be, “ It does not differ at all.”  
“ Well, then, how is it that the Circuit Court did 
not follow the decision of the Supreme Court on 
precisely the same testimony?”  And the verdict 

40  would be set aside.
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. So that the question is—and that is the ques-
tion on which I  wanted to hear counsel and on 
which counsel have favored me—whether the tes-
timony of Mr. Dickinson, delivered orally on the 
stand, differs in any essential respect from the 
testimony that is printed in this book, and which 
wiw before the Supreme Court, and whether it 
differs, not in mere phraseology, but whether it 1 0  

<1 essentially as to make a new case. I f
it does, then this decision /has no binding force; 
hut if  it is the same case, if  there is no essential 
difference between what he testified to before and 
what he testifies to now, why, then it is impossible 
to avoid the conclusion that it is the duty o f this 
Court to allow that decision. I  have considered 
everything that counsel have said for the purpose 
of showing that the oral testimony o f Mr. Dickin-
son puts a new phase on the case, but I am not 20 
convinced that it does. It seems to me to be 
substantially the very same testimony as it was 
before, and I can not conceive that there would 
be the slightest probability that the Supreme 
Court, if it were called on to review this case 
again, would not find that it was substantially 
and essentially identical with tlhe case on the last 
trial.

Taking that view of the case, I take it to be my 
duty to grant this motion and direct a verdict foi 30 
the defendant.

Plaintiff’s counsel objects to this decision of the 
Court, and his objection is noted as ground for 
appeal.

The jury accordingly renders a verdict in favor 
of the defendant.
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Exhibit D-l

Plate No. 4.

Case of Dickinson vs. Erie.
Date of taking, Dec. 9, ’09.
Time, 12:15 p. m.
Place, Howells, N . Y .
W eather, Fair.
Camera placed 40 feet 

from  near rail of 
W est-bound track.

Extent of view up the track, 
447 feet.

Height of lens from  ground,
5 feet.

Views taken by A . H . Still, 
Address, Middletown, N . Y .
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Exhibit D-3
Plate No. 8.

Date of taking, Sept. 2,1909. 
Time, 4:55 p. m.
Place, Howells, N. Y.
Weather, Fair. • ^
Camera placed 37-3/4 feet jg

from center of West- M •
bound track, or 35 ft. ^
3 in. from near rail of P- CO
West-bound track.

Extent of view up the track,
405 feet.

Height of lens from auto seat,
30 in.

Views taken by A. H. Still, 
Address, Middletown, N. Y . CO
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Plate No. 9.

Date of taking, Sept. 2, 1909.
Time, 4.50 p. m.
Place, Howells, N. Y.
Weather, Pair.
Camera placed 41 ft., 3 in. 

from center of West-bound 
track, or 38 ft., 9 in. 
from near rail of West-
bound track.

Extent of view up the track, 
345 feet.

Height of lens from auto seat, 
30 in.

Views taken by A. H. Still, 
Address, Middletown, N. Y. OJOi
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Plate No. 10.

Date of taking, Sept. 2.
Time, 4 :45 p. m.
Place, Howells, N. Y. H .
Weather, Fair. g.
Camera placed 50 ft., 9 in. from jjjjJ 

center of West-bound track, ^  
or 48 ft., 3 in. from near 
rail of West-bound track.

Extent of view up the track,
278 feet.

Height of lens from auto seat,
30 in.

Views taken by A. H. Still.
Address, Middletown, N. Y. g
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Plate No. 7.

Date of taking, Sept. 2, 1909.
Time, 5 p. m.
Place, Howells, N. Y.
Weather, Fair.
Camera placed 32-3/4 feet from 

center of West-bound track, 
or 30 ft., 3 in. from near 
rail of West-bound track.

Extent of view up the track,
540 feet.

Height of lens from auto seat.
30 in.

Views taken by A. H. Still,
Address, Middletown, N. Y. w
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Exhibit D-7

Plate No. 12.

Date of taking, Sept. 2.
Time, 4 p. m.
Place, Howells, N. Y.
Weather, Fair. m
Camera placed on depot platform. g; 
General view of crossing, looking <*■ 

South.
Views taken by A. H. Still,

Address, Middletown, N. Y.

00OiQO









Exhibit D-9 

Plate No. 7.

Case of Dickinson vs. Erie.
Date of taking, Dec. 9, ’09.
Time, 12:15 p. m.
Place, Howells, N. Y.
Weather, Fair.
Camera placed 25 feet from near 

rail of West-bound track.
Extent of view up the track,

1957 feet.
Height of lens from ground,

5 feet.
View taken by A. H. Still,

Address, Middletown, N. Y.
CO
o

w
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Exhibit D-10
«

Plate No. 6.

Case of Dickinson vs. Erie.
Date of taking, Dec. 9, ’09.
Time, 12:15.
Place, Howells, N. Y.
Weather, Fair.
Camera placed 30 feet from near 

rail of West-bound track.
Extent of view up the track,

1057 feet.
Height of lens from ground,

5 feet.
Views taken by A. H. Still, 

Address, Middletown, N. Y.
03
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Exhibit D-ll

Plate No. 5.

Case of Dickinson vs. Erie.
Date of taking, Dec. 9, ’09.
Time, 12:15 p. m.
Place, Howells, N. Y.
Weather, Fair.
Camera placed 35 feet from near 

rail o f West-bound track. 
Extent of view np the track,

557 feet.
Height of lens from ground,

5 feet.
Views taken by A. H. Si ill, 

Address, Middletown, N , Y .

E
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Exhibit D-12

Plate No. 3.

Case of Dickinson vs. Erie.
Date of taking, Dec. 9, ’09.
Time 12:15 p. m.
Place, Howells, N. Y.
Weather, Fair.
Camera placed 45 feet from near 

rail of West-bonnd track. 
Extent of view up the track,

307 feet.
Height of lens from ground,

5 feet.
Views taken by A. H. Still, 

Address, Middletown, N. Y.

E
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Exhibit D -13

Plate No. 2.

Case of Dickinson vs. Erie.
Date of taking, Dec. 9, ’09.

Time, 12:15 p. m.
Place, Howells, N. Y.
Weather, Fair.
Camera placed 50 feet from near 

rail o f West-bound track.
Extent of view up the track,

277 feet.
Height of lens from ground,

5 feet.
Views taken hv A. H. Still, 

Address, Middletown, N. Y.
CO

E
xh

ib
it D

-13





Exhibit D-14

Plate No. 1.

Case of Dickinson vs. Erie.
Date of taking, Dec. 9, ’09.
Time, 12:15 p. m.
Place, Howells, N. Y.
Weather, Pair.
Camera placed 60 feet from near 

rail of West-bound track. 
Extent of view np the track,

247 feet.
Height of lens from ground,

5 feet.
Views taken by A. H. Still, 

Address, Middletown, N. Y.
CO
—a
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The Baker Printing Co.. Law Case Printers, 251 Market St., Newark. N. J.

New Jersey Coart of Errors and Appeals
Jo e l  Dic k in so n ,

Plaintiff below &
Appellant. 0 n Appeal

Brief for Erie Railroad'Company, 
Respondent.

This was a crossing accident at Howells, New York, 
July thirty-first, nineteen hundred and nine." It has 
been before the Circuit Court for trial three times.

At the first trial there was a non-suit which was 
reversed by this court, Dickinson vs. Erie R. R., 81 
N. J. L., 464.

At the second trial there was a verdict which was 
set aside by the Supreme Court

At the third trial the court below directed a verdict 
for defendant.

The plaintiff now alleges error and seeks a new 
trial.

The plaintiff, driving a small runabout automobile, 
attempted to cross the Erie tracks at Howells, New 
York. The railroad tracks run generally east and 
west, the road on which plaintiff was traveling, north 
and south. Plaintiff was traveling northwardly. The

Er ie  Rail r o ad  Co mpan y ,
Defendant below & 

Respondent.

from
Supreme
Court.



first track to which he would come was the eaStbOund 
track. The track beyond that was the westbound 
track, and still further north was the third or switch 
track. The train which caused the accident was going 
west, came from the east on the middle track, and 
from the plaintiff’s right hand side, as he faced thè 
track.

About 150 feet from tho first track the plaintiff 
began to descend a hill, but at about twenty feet from 
said track the roadway became practically level. Hè 
had a perfect view of the track to the left or west, 
from a point 150 feet from the first track, which view 
was continuous up to the track and beyond, and so 
he could see any train coming east.

To the right the view was obstructed by a bank of 
earth running parallel with the highway. The char-
acter of this bank and its obstruction is seen in plain-
tiff’s Exhibit P. 3 at 103 feet; P. 4, 50 feet; Ex. P. 
5, 1 4 feet from nearest rail. At the foot of the bank 
was a wagon road used by vehicles to reach the freight 
shed on the north side of said road. In the space from 
the bottom of the bank slope to the tracks, defendant 
had ereGted an open milk shed used only for shipment 
of milk and produce, chiefly lettuce.

It is claimed that the milk shed obstructed the view 
by itself and because there were barrels or milk cans 
on the shed platform which prevented a view through 
the shed.

Plaintiff’s surveyor testified that without looking 
through the shed the views at the following distances 
from the westbound track were (page 25) 

at 2 2 1 4  feet 800 or 900 feet 
“  241/2 “  600 feet
“  251/2 “  400 feet

accurate surveys testified to by defendant’s surveyor 
is that up to 23 feet there is a view of about 2,000 feet 
(P. 165), see Ex. D. 8 ; at 25 feet there is a view of 441 
feet (P. 166), see Photo D. 9.



Through the shed there was a view
at 26 feet 1840 feet
“ 27 “  1335 “
“  28 “  765 “
«  29 “  1041 “
«  35 “  550 “
« 40 “ 445 “

Plaintiff testified (P. 25/20) that when he got to 
the second post of the shed, or the post nearest the 
railroad, he saw the train (P. 66/23). He could stop 
his car instantly (P. 62/10). The locomotive was 
then about 120 feet away.

Mrs. Dickinson Says that they first saw the train 
when the front wheels of the car were over the first 
rail (P. 128-9) (P. 125/15). It was then very near. 
About 120 feet away (P. 130/10).

Mrs, Gardner says (P. 134/10) they had gone be-
yond the shed where she saw the train.

The following distances are important:
Between the north rail of the eastbound 

track and the south rail of the west-
bound track is (P. 24, line 5) 8 feet 3 inches

The two rails of ŵ hich are 2 inches wide
(P. 24/16) or in all 4 inches

The eastbound track is in width
(P. 24/30) 4 feet 9 inches

From the south rail of the eastbound 
track to the platform of the milk shed 
is (Map Ex. p. 8) 9 feet 3 inches

The post set back from the line of the
milk platform 4= inches

Distance from south rail of westbound
track to posts of milk shed 22 feet 11 inches
It is only after a traveler is more than 23 feet 

from the westbound track that the milk shed begins 
to obstruct a perfect view (Ex. D. 8). It is plain from 
Ex. D. 8 which shows a view at 23 feet of 2000 feet
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one foot back, would certainly have 1000 feet view 
for at 25 feet there, is substantially a perfect view 
(Ex. 1). 9).

Plaintiff’s surveyor admits that at 241/2 feet a trav-
eller could probably see 600 feet. The proof, on all 
hands, shows that at 25 feet there is substantially a 
perfect view.

Our argument is in brief
That it is the law of this state that a driver of 

horses, if he has a clear view of the track at 27 to 30 
feet, is guilty of contributory negligence if he doesn’t 
observe a train.

. When a driver is 30. feet from the rail his horses’ 
heads are 10 feet in front of the driver’s eyes, or 20 
feet from the track.

Dickinson’s eyes were less than 6 feet from the front 
of his automobile, and he could certainly lean forward 
to within 5 feet of the front of his automobile and was 
bound to do so.

When therefore Dickinson sitting in his automobile 
was 25 feet from the track, with only 5 feet of auto-
mobile before him, he was in that respect exaptly in 
the same position as the driver of horses, who is sitting 
10 feet behind his horses’ heads, at the distance of 3Ò 
feet from the track.

But an automobile is in perfect control. To hold 
horses with their heads 20 feet from a fast moving 
train is difficult and dangerous. Some allowance 
ought to be made for that.

We think that to have the front of an automobile 
10 feet from a moving train is far less dangerous than 
to hold horses with their heads 20 feet from such 
train that at least 10 feet allowance should be made 
for that fact; and that a view o f 25 feet for automo-
biles is practically the same as a view at 35 feet for 
horses.

We contend that Dickinson should have Observed 
the train when his eyes were 25 feet from the west-
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bound track; when he had a full view and when the 
front of his automobile was 7 feet away from the first 
track.

We distinguish this case from that formerly before 
this court, and in which it was held that an “ emer-
gency” existed on the grounds that it now appears 
that Dickinson first got a sufficient view, unobstructed 
before his front wheels came on the south rail, of the 
east-bound track; that it now appears that his view, 
not looking through the shed, was sufficient, and that 
the court now has the alleged obstructions on the shed 
placed so that it is apparent that there was also a 
good and sufficient view through the shed, and further
that there was no “ emergency.”. /

This case differs from the former case in that wThen 
he saw the train he was perfectly cool and collected.

His direct testimony was as follows (P. 48, line 30) : 
Q What effect did the seeing of this train as 

you passed the second post, as you call it, of this 
shed have on you? A Didn’t have any.

Q Well, you were perfectly cool and collected? 
A Just the same as I am now.

Q It did not frighten you at all? A Not a 
bit.

On page 49, line 5, he says
“As soon as I saw the train I jumped out and 

left it.” 
and line 14

“ I tried to stop it and then jumped out and left 
it.”

He knew perfectly well what track the train was 
coming on (see page 36) where counsel tries to get 
him to say he was confused about what track it was 
on and he positively declines to say he didn’t know. 
He had passed the crossing three or four times before 
the day of the accident. He worked near a railroad 
and of course knew trains ran to the right of one 
another.
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Why then didn’t he stop in a place of safety? He 
says “ I tried to stop it” and then jumped. We think 
he did not have the machine under control and failed 
in some attempt he made to stop it. So failing and as 
the machine was carrying him into a place of danger 
he jumped.

We do not have to argue that Dickinson was negli-
gent after he saw the train, to convict him of contrib- 
utory negligence. According to Mrs. Dickinson when 
plaintiff saw the train his front wheels were half 
way on the first track. The front of his automobile 
had progressed about sixteen feet from the thirty- 
foot view, eleven feet from the twenty-five foot view.

We charge that he was negligent in getting into 
this place of “ sudden peril.” His dilemma, if it ex-
isted, was the result of his own negligence.

The rule (Sudden Peril Rule), however, cannot ob-
tain where the danger is one incident to the place, its 
use or surroundings, for such danger is not a sudden 
peril within the meaning of the law, but a danger to be 
anticipated and guarded against by proper care and 
precaution. Ell. Rail S. 1173:

“ The peril which will exonerate the traveler 
from the exercise of that care which the law re-
quires of travelers at railroad crossings must be, 
in its nature, an extraordinary one, in the sense 
that it is not such as ordinarily pertains to rail-
road crossings, for, as matter of fact and of law, 
such crossings are places of great danger, ex-
acting from the traveler care and caution.” Ell. 
Rail, supra.

“Where the sudden peril is attributable to the 
negligence of the plaintiff he cannot successfully 
assert that he is absolved from the duty to ex-
ercise due care. If the plaintiff voluntarily goes 
into a place of danger without exercising the care 
required by law, he is guilty of negligence, al-
though after so getting into the place of danger



he exercised hifc judgment to the best of his 
ability to escape from the danger.” 3 Ell. Kail, 
1174, and cases cited.

Our cases of “ sudden peril” are cases where the 
plaintiff was no way in fault. In Ruchanan vs. West 
Jersey and Beasliore Railroad, 52 N. J. Law, 265, the 
plaintiff, standing on a railroad platform, was threat-
ened by a beam projecting from a freight car. In 
Tuttle vs. Atlantic City Railroad Co., 66 Id., 327, 
plaintiff walking on a public street, was suddenly 
confronted by a freight car that had been derailed 
and was thrown across the street. In Davis vs. Cen-
tral Railroad, 38 Vroom, 660, the plaintiff was penned 
in between crossing gates.

As to the case cited by plaintiff Weston vs. Pennsyl-
vania Railroad, 45 Vroom, 485. The facts in this case 
are not clear. It appears that there were obstructions 
to the view at less than thirty feet, for the plaintiff 
had to crouch in the wagon to get a better view (page 
486). The roadway and the track came together at 
an acute angle (page 485), so that though the dis-
tance of the driver from the track was thirty feet, the 
distance to the point of danger was shortened by 
reason of the angle at which the highway and railroad 
crossed.

Dobbs vs. West Jersey and Seashore Railroad, 75 
Atl. Rep., 905:

In this case the plaintiff was driving a horse and 
baggy and the clear view was only after the driver 
got wTithin twenty-two feet of the track. This is too 
little distance for a horse but ample for an automo-
bile.

Danskin vs. Pennsylvania Railroad, 76 Atl. Rep., 
975.

In this case the clear view was only when the horse 
Was within twelve feet of this track on which the 
train approached.
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The cases cited as to the driver not being always 
compelled to stop have no application.

The reason underlying these cases is that to stop 
a horse close to the track may increase the danger. 
But if there is smoke or transient noise, the driver 
must stop. K e e le y  vs. Central Railroad, 64 N. J. Law, 
355; Merkle vs. Erie Railroad.
'■ This court in reversing the non-suit granted at the 
first trial of this case did so apparently on the theory 
that plaintiff could not obtain an unobstructed view 
of the train until the front wheels of his auto were 
upon the south rail of the eastbound track and that 
at that time the train was seen by plaintiff rapidly 
approaching a short distance away. If such were the 
facts as proven in this case, the emergency rule might 
be applicable had plaintiff been driving a horse. But 
he was not and the facts have not so been proven.

Plaintiff knew the situation at this crossing, knew 
the number of tracks, knew which was the eastbound, 
which the westbound, had been over the crossing three 
or four times in the prior week, and had driven over 
it a few hours previous to the accident, regarded it 
as a dangerous crossing. To him the possibility of 
a train rapidly approaching from the east was not 
a possibility, it was a probability. To him it was not 
a sudden peril, it was a highly probable one.
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Verdict was rightly directed for 
Defendant.

The court below may have too loyally endeavored 
to follow the decision of the higher court.

The decision of the Supreme Court which the court 
below followed reads:

Per Curiam A non-suit ordered at the first trial 
of this cause was set aside upon error (81 Atl Eep 
p. 104).

At the present trial the question of contributory 
negligence was properly left to the jury but in view 
of the additional testimony introduced by the defend-
ant, the verdict upon this question was against the 
weight of the evidence.

The Judge presiding at the trial below refused to 
non-suit also because he wished to follow the higher 
court (pp. 156-7-8) although he had once non-suited 
on the same evidence. The plaintiff’s case was in no 
ways improved after defendant’s testimony went in. 
W hatever case he had made up was absolutely over-
thrown. The court below ought to have directed a 
verdict and would have done so, irrespective of the 
decision of the Supreme Court. His decision was- 
right. The reasons he gives may be disregarded. And 
to set aside his decision and to forbid the Judges of 
the Circuit Court, setting as Supreme Court Judges, 
to control the administration of justice before them 
in a plain and proper case is to take away trial by 
judge and jury and to prevent Circuit Judges and 
Supreme Court Justices, trying cases at circuit, from 
seeing that justice is done. In a plain and proper 
case the court should direct justice to be done and 
direct a verdict. A Supreme Court Justice, sitting 
at circuit, is no Justice of the Peace forbidden to non-
suit or direct a verdict. If the law contended for in 
this case is established a Justice of the Supreme Court
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would hardly be more important, in the trial of it 
ease than a Country Squire.

The lawT in this State is that “ if evidence be such 
that the court would set aside any number of verdicts 
rendered against it, the jury may be controlled.” 
Crue vs. Caldwell, 52 N. J. L., 215*218.

In Horandt vs. Centr'al R. R. Co., 83 Atl., 511, this 
court set aside a verdict directed under similar cir-
cumstances because “ a substantial conflict of testi-
mony was presented.” In TJralde Co. vs. Central 
Union Co., 86 Atl., 424-6—this court went, we sub* 
mit, outside the question necessarily involved in the 
case, hnd said, “ To warrant a non-suit or the direc* 
tion of a verdict, something more than the mere 
weight of evidence must be involved. A verdict that 
is against the weight of evidence is sufficiently con-
trolled by the subsequent poAver of the court over its 
own verdicts: if concurring verdicts on the same evi-
dence will not be permitted to stand, it is because 
something more is involved.”

What is the “ something more” ? Turning to Brown 
vs. Paterson Paper Co., 69 N. J. L., 474, cited in the 
Uvalde case, we find this “ something more” defined, 
as follows:

1. Disregarding the force of the Avliole range of 
the unimpeached testimony.

2. Palpable failure to give proper force to the un-
impeached evidence in the cause offered by the party 
against whom the verdict is found.

3. Giving to the testimony of the prevailing party 
a force to which, under the law and facts, it Avas not 
entitled.

4. The verdict controlled by. prejudice, partially 
or passion and not based upon weighing of the con-
flicting testimony.

To hold that in such cases the trial court should 
not direct a verdict but should alloAv the case to be 
carried back and forth for hearing on rules to sIjoav
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cause and re trial, is for the Supreme Court to refuse 
to allow its associate justices to guide and enforce 
the administration of justice. The court should at 
once end the litigation even when there is “ testimonv” 
which may be claimed to support a verdict.

For instance in a crossing accident case, a witness 
swore that on the day of the accident the view of the 
track was obstructed by a thicket of bushes so close 
to the track that they must have scraped the cars as 

ey passed. The witness further swore that this 
thicket was cleared away immediately after the ac- 
cident.

The defence produced a photograph taken a few 
months before the accident showing that there was 
nothing growing within thirty feet of the track. The 
Judge, now a Judge of this court, directed a verdict 
because of contributory negligence having been 
clearly demonstrated by the photograph in opposition 
to the weight of the lying witness’s testimony. And 
he did right,

Tbe Plalntifi should have been non- 
suited or a verdict directed because
pearei y ne®U» eilce dearly ap-

The present case differs from the case before this 
court 111 Dickinson vs. Erie 11. R. Co., 81 N J L 465 
m that this court then held that “ it was open To the 
jury to find that the view to the east was so obstructed 
that plaintiff could not see the approaching train un-
i e ront wheels of his automobile were on the 

nrst or eastbound tracks.”
The Court of Errors further held that under these 

circumstances it was a jury question as to whether
an emergency existed and whether the traveler used 

due care.”

i
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Dickinson testified that when he first saw the loco-
motive it was about 120 feet away (p. 62). The map 
shows that there is a view around the corner of the 
freight shed when twenty-five feet from the track, o
441 feet.

Plaintiff’s surveyor swears to the same thing (p. 25,
11. 1 to 30). , ,

From the front of the front wheels to the back o
the front seat was seven feet, one inch (p. 39, 1. )•
Dickinson’s head was at least one foot or eighteen 
inches from the rear of the seat. He could easily have 
brought his eyes within five feet of the front of his 
automobile. There was a distance of thirteen feet 
four inches from the south rail of the second track, 
on which the train came, to the south rail of the first
tr^ck

Dickinson could have got the view of at least 441 
feet, when twenty-five feet from the track 
front of his automobile was over six one-half feet
south of the first rail.

So in the present case the evidence is not that 
Dickinson’s first view was when his front wheels go 
on the first track, but his front wheels were at leas 
six feet from the first track. Look at the view a
twenty-five feet (Ex. D. 8).

In the former case the alleged obstructions by bar-
rels, ftc, on the shed were not placed. In this case 
they are definitely placed. Dickinson pointed out the 
alleged obstructions as between the first and second 
posts on the south side of the shed <p. .77, top 
1 301 The testimony is plain that this stuff was 
on the side of the freight shed away from the railroad 
and at a distance of at least eight feet from the near- 
est end of this shed.

Now look at plaintiff (Exhibit P. 5) taken at e 
distance of fourteen one-half feet from nearest rail, or 
twenty-eight one-half feet from the westbound track.
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How could freight placed as Dickinson says have ob-
structed that view?

How could it have obstructed view at thirty feet 
of over 1,000 feet (Photo. Ex. D. 10)? How 
much would it obstruct view at thirty-five feet 
(Photo. Ex. D. 11)? or the other photo exhibits.

The only way in which freight could obstruct the 
view at less than thirty feet from the track was for 
the freight to be piled close to the near end of the 
freight shed and toward the railroad. Dickinson 
places it away from the railroad track and away from 
the near end of the shed.

As to corroboratory evidence of obstructions Mrs. 
Dickinson says, “ Well, I think there was I couldn t 
swear.”

Mrs. Gardner cannot place the obstruction (p. 136, 
1. 30) she testifies positively (p. 137, 1. 9) that she 
saw the obstructions when she went into Middletown, 
early in the afternoon. She is then asked, “ But 
you did not see them when you came back again” ? 
and answers, “ I thought I did” (p. 137, 1. 13)5 
asked “ But you can’t swear positively that they were 
there when you came back, can you? A Well, I 
should say yes— I did not have time to go and examine 
everything on it.”

The evidence for the plaintiff as to obstruction on 
the freight shed, is that there was something there, 
definitely placed by Dickinson in such a manner that 
it did not interfere with the view when Dickinson’s 
eyes were thirty feet from the track. At that point 
the front of Dickinson’s motor was twenty-five feet 
from the first rail of the westbound track or eleven 
feet from the first track.

The views looking through the shed were (p. 169) :
at 25 feet 
«  26 “
“  27 “

1957 feet 
1840 
1335 “
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at 28 feet 765 feet
«  29 “  1041 “

None of these views would be interfered with by the 
stuff piled on the freight shed as placed by Dickinson, 
and his is the only evidence. His evidence was that 
the stuff was away from the railroad track and away 
from the end of the shed.

There was thus this clear and undisputed evidence 
of contributory negligence appearing at the last trial 
that was not in the evidence at the first trial.

III.
The proof of Defendants demonstra-

ted that there were no obstructions 
on the freight shed.

The proof is that twenty-five minutes after the acci-
dent the shed was clear of freight. This is shown by 
a photograph produced by plaintiff (Ex, P. 5) and 
taken certainly within twenty-five minutes of the time 
of the accident.

The photograph is blurred by a person walking be-
tween the lens and the milk shed. There is a curious 
reduplication of this man’s person, but otherwise the 
photograph is a perfect representation of the milk 
shed at that time, and shows nothing upon the milk 
shed platform. Alongside of the telegraph pole stand-
ing at the west end of the shed there is a cloudy white 
place upon the photograph. This might be mistaken 
for something on the milk platform, but careful obser-
vation will disclose that it is. entirely behind the milk 
shed and that it is foliage under bright sunlight, simi-
lar to foliage shown on the bank, and having the ap-
pearance of snow. Counsel for plaintiff at the argu-
ment of this case before the jury admitted that this 
was foliage behind the milk shed and that the milk 
shed at the time the photograph was taken was clear 
of all articles or materials standing upon the platform.
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T I i g  proof further shows that the only use made of 
this milk shed was for shipping milk and the country 
produce raised in that vicinity. This produce at this 
time of the year was lettuce, and shipments were made 
on every day of the week except Saturday. The acci-
dent occurred on Saturday afternoon. It was mid-
summer. No train stopped at this milk shed to take up 
produce on Saturday afternoon. It is absurd to think 
that lettuce should be shipped on a hot Saturday af-
ternoon to New York, remaining there over Sunday, 
When it could picked and shipped on Sunday and 
be ready for Monday’s market.

The only article shipped from this milk shed on 
Saturday afternoon was milk in cans. The proof 
shows that six cans were brought there after the acci-
dent and were the only cans of milk shipped. We pro-
duced the three farmers, Tuthill A. Mapes and S. E. 
Mapes, Avho shipped this milk, and who all testified 
that they arrived with their milk after the accident; 
that they did not receive empty cans from this milk 
Shed, but from the station on the other side of the 
track. The proof showrs that the accident occurred 
about 5.15 P. M. No trains passed east after that time 
to receive milk or produce except the milk train arriv-
ing after 6 o’clock, and the regular produce train 
which did not stop to take up produce at Howell’s Sta-
tion on Saturdays. However, this produce train met 
the train which had the accident a little west of How-
ell’s Station and stopped, and then the agent at How-
ell’s, McMunn, sent word to the employees of this train 
that he had certain pieces of baggage, not at the milk 
■shed, hut at the station itself, and desired the produce 
train to stop at the station and receive this baggage. 
This was accordingly done find baggage was received 
from the station and put aboard that train, but noth-
ing else was put aboard it except these three pieces 
of baggage, and nothing was put aboard it from the 
milk shed. The stop made by the produce train was
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unusual on this (Saturday) afternoon and arose from 
the fact that it had been compelled to stop anyhow 
because of the accident of the other train, and that 
thereupon the station agent requested that it should 
stop again at the station.

The proof of these facts was as follows:
First the farmers: Tuthill (page 177) delivered 

milk about 5.30; pages 178-9, had record of milk de-
livered ; pages 178/23, consisted of 3 forty-quart cans; 
pages 178/31; they were to go on the milk train leav-
ing at 6.05; page 179/20, saw the wrecked automobile 
when he arrived. Asa Mapes and Emmett Mapes were 
the only other milk shippers, page 179-34, placed his 
cans on the milk shed nearest the little road; page 
178/30, platform was empty when he delivered milk; 
page 182, he says this again; page 182/34 the produce 
train precedes the milk train; page 183/3, the pro-
duce train does not run Saturdays; no market Sunday 
morning.

Asa Mapes: Page 185/20, has his record of two cans 
delivered; arrived about quarter of six; page 185/30 
there were three cans on-the platform when lie ar-
rived; page 186/1, he placed his cans on the south side 
of the milk shed about the centre; page 186/10, acci-
dent happened before he arrived; page 186/21, Tuthill 
himself and S. E. Mapes were the only shippers of 
milk; page 190/1, they never shipped produce from 
Howells on Saturday afternoon; page 190/25, they 
ran no produce train on Saturday; page 190 bottom, 
you could only send produce by express; you can’t 
send it by freight but might do so by express, and 191 
the express matter was received only at the station 
on the other side.

S. E. Mapes, page 191/20 has his record; page 
192/20, he placed one can upon the platform; page 
192/16, there were then 5 cans there. Page 200 bot-
tom, 193 top, he got hi« empty cans from the other 
side of the track. 194/30, at this time of year they
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shipped only celery and lettuce and did not ship Sat-
urdays; 195/1, express matter, boxes as are received 
nt the station and tracked over to the train ; 195/27, 
the produce train does not run Saturdays.

McMunn, (196) the ngent at Howells, page 204, cor-
roborates these witnesses and the photographs, and 
says that there was no shipments made from the milk 
platform on July 31st. 198/30, he produced his rec-
ords of all shipments showing that there were 7 pieces, 
viz., 3 trunks, 1 package, 2 boxes and 1 crate shipped 
from Howells on July 31st, and one of these pieces was 
westbound—the other were for Passaic and New 
York.

199 top, there was not anything shipped from 
the milk platform that day; all from the station side.
P. 199, 1. 2, the produce train goes through about 5 
P. M. It did not stop at Howells usually on Satur-
days, but stopped that day, but not to load produce. 
P. 199/30, the produce train stopped July 31, but 
not to load produce ; there was none to ship. 199/37 
the first shipment was on August 1, of produce re-
ceived that day. Page 200, line 30, Tuthill, S. E. 
Mapes and Asa Mapes were the only persons who 
shipped milk on the 31st of July ; page 200, line 30, 
the produce train stopped west of the station on ac-
count of the accident, and again stopped at the station 
to load three trunks and these were not loaded from 
the milk platform. Page 201, all freight at Howells is 
discharged on the station side. Page 201, line 18, milk 
shed was built for milk but was also used for produce. 
Page-202/20, seven pieces were loaded at Howells July 
31st. Page 203, line 10, the produce train only took 
express and produce and there was no freight, only 
express, on that day. Page 203, only lettuce, celery 
and milk were loaded at the milk shed. Page 203, line 
20, all express matter sent by produce train would 
have to be weighed at the station; 204/10, produce did 
not have to be weighed but ordinarily freight did.
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Page 199, witness produced express records of ship- 
ment but not milk records which were lost and the 
freight record which was (page 205) subsequently 
produced, and he testifies (page 206/10) that no 
freight whatever was sent out from Howells on July 
31st. P. 212, the produce train went over about 5.50 
and the milk train about 6.12.

The force of McMunn’s evidence is that, exclusive 
of milk only seven pieces were shipped from Howells 
July 31st ; all were express matter and all were 
shipped from the station and not from the milk shed.

Christopher McMahon (207), conductor of the east- 
bound produce train (pages 208/18), stopped west of 
the crossing because of the accident. Pages 208/30, he 
picked up two or three pieces at Howells from the 
station side (page 209), Dickinson said, after the acci-
dent; no one was hurt. Page 209, line 30, he testifies 
there was nothing on the milk platform. Pages 211/ 
13, they never loaded baggage from the milk platform. 
His train was a passenger train with a baggage car 
as head car, which stopped two or three car lengths 
east of the milk platform. They could not load bag-
gage (from the milk platform) and passengers «from 
the station. P. 211, line 25, the stop by this train was 
unusual, and because the agent asked them to stop. 
Page 213, they were in no hurry to make time as they 
went out as a second section from Middletown and 
had to wait until the first section had gone.

Emmett Walt (page 287), a brakeman on the pro-
duce train running east, says (page 288) that they 
never loaded anything at Howells on Saturday unless 
they got special orders, and they had no such orders 
that day. Page 288, line 27, line 40, there was nothing 
taken from the milk shed that day. Page 289, I know 
there was nothing on the platform taken. He reiter-
ates this again, pages 290, line 16. Page 290, lie was 
on the rear of the five car train and would be opposite 
the milk shed when the train stopped at the station.
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The tram consisted of five cars and the baggage car 
was at the head end of the train, right back of the 
engine Page 290, line 25, the baggage master is dead.

Matt Curtis (page 290), engineer of the produce 
tram, says (page 318) they were going to run a sec- 
ion to No. 2 from Middletown and to leave there at 

about 5.31. Page 291, line 10, etc., approaching 
Howells he saw the .wrecked automobile on the track 
at about the middle of his track—men were removing 
it. Pages 291/35, the train did not usually stop at 
Howells on Saturdays, but it stopped at this time, 
and (292, 1.1) at the request of the agent they pulled 
into the station. (292, 1. 20) There was no stuff 
loaded except from the station side; on the left side 
of the train. Page 292, he saw no barrels or boxes on 
the milk shed platform. Page 293, line 30, he testifies 
that on week days they stop for stuff to be loaded from 
the platform and it is loaded on the first car and that 
they load nothing on Saturday. Page 294, they were 
there about ten minutes, arriving about 5.25.

It seems impossible to prove more convincingly the 
fact most probable in itself, that on this milk platform 
or shed there was nothing on this hot mid-summer 
Saturday afternoon—the only articles loaded from 
that platform was produce and there was nothing ever 
unloaded on to the platfprm. That any fool farmer 
should be sending perishable produce away on Satur-
day afternoon is impossible to believe, and we have 
shown the fact to be, that nothing was on that plat-
form when Dickinson drove past in his automobile.

Counsel for plaintiff suggests that some other train 
stopped and took things off this platform before the 
produce train passed it.

The produce train arrived there immediately after 
thè accident. It did stop at the station to load three 
pieces of baggage and there is no evidence of any 
other train being in that vicinity between the time 
when the accident occurred and when this photograph,
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Exhibit P. 1, was taken. We have demonstrated that 
the platform was clear.

In an attempt to avoid the force of our evidence 
showing that the produce train was the only train 
which would have taken produce from the milk shed, 
had it not been Saturday, counsel attempts to argue 
that the produce train was a section of No. 2 and that 
No. 2 might have taken produce and milk cans from 
the milk shed.

The produce train was the only train that ever took 
produce and it did not take milk. It ran as a section 
of No. 2 only from. Middletown. Curtis, its engineer, 
says (page 290, line 38), “we were going to run a sec-
tion of No. 2 from Middletown.” McMahon, its con-
ductor, says, from Middletown (P. 208-40) “ we made 
the time and stops of train No. 2 passenger, baggage 
and express.” (P. 213-22.) “ There was no particular 
time for the train I was on, any more than I had to 
leave Middletown to carry a relief to help No. 2; that 
is as soon as they cared for me to get there. I couldn t 
go to Middletown and hold the main track until No. 2 
came along, or until the time for her.”

There was not the least suggestion that any other 
train except that which stopped that day at Howells 
because of the accident, ever stopped or took produce 
at Howells. The scheme of the trains evidently was 
that the produce train did the local business in pro-
duce, &c., from Port Jervis to Middletown and then 
ran express as a first section to No. 2. There is no 
suggestion that No. 2 ever took produce. All the wit-
nesses refer to the train on which Curtis and McMahon 
were as the produce train.

Counsel admits (his brief P. 9) that milk cans were 
deposited on the milk shed about 5.30, and that no 
milk cans appear in Photo Ex. P. 1 taken about 5.40 
and argues that milk cans and produce were taken 
away by No. 2. But there is no pretence that No. 2 
or the produce train carried milk. Everyone says that



milk was taken by the milk train leaving at 6.05 (P. 
178, line 30). Milk is a special business and carried 
on milk trains.

The natural inference of the absence of milk cans 
on the milk platform is that the photo was taken 
earlier than 5.40, and before milk cans were deposited 
on the platform at 5.30.

Photo Ex. P. 1 was offered by plaintiff. Helt (P. 
234/20) took the photo five or ten minutes after the 
produce train passed (P. 230/10). He lived about
1,000 or 1,200 feet from the station (P. 228/20.) He 
knew of the accident at once (P. 230/10).; he went 
back to his house, came back to the station and took 
the picture.

This would only occupy about 10 or 15 minutes.
There had been no change in the condition of the 

platform between the time of the accident and the 
time the photograph was taken.

The law in this state is that if a traveler driving- 
horses has a good view at 27 feet from the track, he 
is guilty of contributory negligence.

Dotty vs. Atlantic City Railroad, 35 Vroom, 710 
(Court of Errors) :

Plaintiff, driving in buggy “ if the deceased, ap-
proaching the crossing without stopping, and while 
so near as twenty-seven feet from it, had looked up 
and down the tracks, he must have seen the coming 
train wherever it then was before his horse’s head had 
come within about seventeen feet of the western track 
and in time to stop his horse and avoid being struck 
by the train.”  The view was two-fifths of a mile.

“ The conclusion is irresistible that had the de-
ceased exercised the reasonable degree or pru-
dence which the law requires on his approach to 
this place of known danger—in looking along the 
track as he drove across the crossing, he would 
have seen the train before it became too late to 
avoid being struck.” Judgment below reversed.
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The court cites Pennsylvania Railroad vs. Rightor>
13 Vroorn, 605, and says, that it appeared that in that 
case the driver’s field of observation of the tracks was 
confined by obstruction to a point within thirty feet 
of the track. The decision of the court was unani-
mous.

In Righter vs. Penna. R. R., 13 Vroorn, 605, the 30 
foot view was across an intervening track as in this 
case. The decisions in the Supreme Court are to like 
effect.

In the case of Willoughby vs. Erie R. R., 77 N. J. L., 
149, plaintiff at 20 feet from the track, and when liis 
horse must therefore have been about 10 feet therej 
from, had a view of 700 feet. He was struck by an 
eastbound train. Held guilty of contributory negli-
gence. And in that case a westbound train was pass  ̂
ing, a trolley track hemmed plaintiff in on the rear, 
a line of telegraph poles and a privet hedge stretched 
westbound along the line of his view. It was in a busy 
city with trains passing at short intervals. And the 
gateman raised the gates which had been lowered at 
the approach of the westbound train. Surely, if a 
man in that situation in charge of two horses fthose 
heads were but 10 feet from the track on which the 
train was approaching, and who had seen the gates 
raised on the passage of the westbound train is guilty 
of contributory negligence with a view of 700 feet, this 
plaintiff must be similarly guilty, when at 23 feet 
from the track on which the train came, and when his 
vehicle completely within his control and non-fnght- 
enable was 16 feet from the said track and 3 feet from 
any track, he had a view of 800 or 700 feet.

Plaintiff in the Willoughby case testified definitely, 
specifically and distinctly to careful and continuous 
looking, but the court said that with the view, he had 
that “if it be true that he looked before starting, he 
must have looked ineffectually

I
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Van Riper vs. N. Y. 8. & W. R. R. Co., 42 Vroom, 
345. Plaintiff when 32 feet from nearest rail had a 
View for half a mile which remained unobstructed ex-
cept by gates. The gateman did not lower gates. 
Plaintiff held guilty of contributory negligence, 32 
feet means horses’ heads were 23 feet from the track.

Leithead vs. W. Jersey & Seashore R. R., 72 Atl. 
Rep., 452.

Plaintiff, driving a “ farmer’s carriage” at 38 feet 
from the track on which he was struck; with a track 
intervening, view unobstructed for a mile. The driver 
drove across the first track, observed train and turned 
his horse away. Held contributory negligence.

And the New York rule, which should be* applied 
to this case, is of the same import— a clear view of 
750 feet at 25 feet from the track is sufficient to show 
contributory negligence. Swart vs. New York Cen-
tral & Hudson River Railroad, 80 N. Y. Bupp., 906.

See Dolfini vs. Erie R. R, Co., 178 N. Y., 1-70 N. E.,
68.

McSweeney vs. Erie Railroad, 87 N. Y. Supp., 837:
Deceased driving a horse and buggy—apparently 

little or no view before twenty-three feet of the track.
“A momentary halt within twenty-three feet 

of the track, or a glance, when the buggy reached 
that spot, in the direction from which the train 
was approaching, would have averted the acci-
dent. To my mind, the evidence indicates that 
the occupants of the buggy drove onto the cross-
ing confident in their safety because of the silence 
of the stationary signal bell, and without the ob-
servance of that care which the law imposed up-
on them notwithstanding the omission of the sig-
nal.”

Bornboy vs. Neto York Central and Hudson River 
Railroad Co., 47 Hun., 425:

Action by milkman. Evidence to show that plain-
tiff could not have seen train until within twenty-six
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feet from crossing, at which point he could see three 
hundred and twenty feet and such view continued.

But the plaintiff in the case in hand, was driving a 
machine of which he had perfect control. It was not 
like a driver of a horse, who, by placing t le orse 
very near an approaching train, is liable to cause the 
horse to be frightened and have it rush into the very 
danger which was to be avoided. The plaintiff w 
driving a machine which could not be frightened. A 
horse cannot be stopped in an instant—an automobile 
can, and this one could be so stopped. It could stand 
in perfect safety within a few inches of a fast going 
train. An automobile is entirely under the personal 
control of the driver and the same rules are applic-
able to it as to bicycles. As regards the latter this 
court said in Passmen vs. West Jersey and Sea

Railroad,39  Vroom, 719-722:
“ The plaintiff’s intestate was riding a bicycle, a 

vehicle propelled by his own power, of which lie 
had personal control. The general rule to be ap-
plied requires a bicyclist, on approaching a rail-
road crossing where the view of the traqk is in 
any way obscured, to dismount, or at least bring 
his wheel to such a stop as will enable him to 
look up and down the track and listen before at-
tempting to cross, and while his acts may vary in 
certain details, the law requires of him practical-
ly the reasonable care of a pedestrian.”

The law has been determined to be more strict as 
to automobiles. New York Central Railroad \s. Maid- 
ment (IT. S. Court of Appeals, 1909), 108 led . Rep.? 
21. This was an appeal from the District Court o
New Jersey. , .  ,

Automobile stopped before crossing double tracks;
A train passed on near track. He started ahead and 
was struck by a train on the further track. I  row 
where he stopped he could see one hundred and sev-
enty-five feet in the direction from which the tram
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that hit him came. “ If he had stopped again on the 
first track he could have seen the approaching train 
when seven hundred and fifty feet away, but he did 
not stop. Held, that he took Chances rather than pre-
caution and was chargeable with contributory negli-
gence which precluded recovery from his injury.” 
With the coming into use of automobiles new ques-
tions as to reciprocal rights and duties of the public 
and that vehicle have and will continue to arise. At 
no place are those relations more important than at 
grade crossings of railroads. The main consideration 
hitherto with reference to such crossings has been the 
danger to those crossings. When the passing vehicle 
is a ponderous machine it threatens the safety of the 
train. “And when to the perfect control of such a 
machine is added the factor of high speed, the tempta-
tion to dash over a track at terrific speed makes the 
automobile, unless carefully controlled, a new and 
grave element of crossing danger. On the other hand, 
When properly controlled this powerful machine pos-
sesses capabilities contributing to safety. When a 
driver of horses attempts to make a crossing and is 
suddenly confronted by a train, difficulties face him 
to which the automobile is not subject. He cannot 
drive close to the track or stop there without risk of 
his horse frightening, shying or overturning his ve-
hicle. ‘He cannot leave horse and walk forward.’ 
These precautions the automobile driver can take 
carefully and deliberately and without the nervous-
ness communicated by a frightened horse. It will thus 
be seen that an automobile driver has the opportunity, 
if the situation is one of uncertainty, to settle that un-
certainty on the one side of safety and with less incon-
venience, no danger and more surely than the driver of 
a horse. Such being the case the law, both from a 
standpoint of his own safety and the menace liis ma-
chine is to the safety of others, should, on meeting 
these new conditions, rigidly hold the automobile driv-
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er to such reasonable care and precaution as to go to 
his own safety of the traveling public.”

In this case plaintiff went down a steep grade to the 
tracks, and stopped about twenty feet from the near-
est track. “When the plaintiff made his only stop he 
had no sufficient view of tracks on which westbound 
trains came, and he made no stop on the eastbound 
track, from which he could have seen a train coming 
on the westbound one. This was negilgence; a lack of 
precaution and reasonable care, which would have 
prevented the accident.”

“The duty of an automobile driver approach-
ing tracks where there is a restricted vision, to 
stop, look and listen, and to do so at a time and 
place where stopping and where looking and lis-
tening will be effective, is a positive duty, and 
these safeguarding steps the plaintiff failed to 
take. He stopped when stopping served no pur-- 
pose, and failed to stop where stopping would 
have disclosed danger. He made chance and not 
sight the guarantee of his safety.”

Plaintiff is clearly guilty of contributory negligence 
and the non-suit applied for should have been grant-
ed.

IV.
The law of New York is alone applic-

able to this case.
The accident occurred in New York State and the 

duty of giving audible signals is different from that in 
our State. The fact, that a penal statute directs the 
engineer to give signals, does not affect the questions 
whether reasonable signals were given. The law was 
proved by Mr. Oakes, 158 c, &c. Our law as given 
in the M'atthews case, that if the railroad by its con-
struction causes special danger, it must give special 
protection by flagmen, &c., does not apply p. 157 c- 
158 d.
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The rule in New York as to imminent peril is very 
Strict. See Getman vs. D . L. & W. R. R., 162 N. Y., 
23, cited by Mr. Oakes, p. 158 e. The law as to con-
tributory negligence being found because a person 
could see had he looked in time is similar to our law, 
p. 157 g., and pp. 158, &c.

The bell was rung from Middletown and whistle 
was blown. Sallee, engineer, p. 242-10, says, “ I 
whistled for the lower crossing 2 long and 2 short. I 
blew at station whistle. The bell was started auto-
matically to ring at Middletown and it was ringing 
when we hit the automobile. The crossing he whistled 
for was about 1,000 feet from the station, p. 244, the 
place at which he whistled is shown by the car in 
Photo D. 8, p. 248. He made a statement just after 
the accident that the bell was ringing automatically 
from Middletown. Donohue the fireman, p. 253/30 
says the engineer started the bell ringing at Middle- 
town and p. 254 he shut off the bell after the acci-
dent, p. 244-15, they whistled when about 14 mile from 
Howells, and then again after it crossed a highway, p. 
256/30, after they passed the crossing they blew the 
station whistle. He also had made a statement of 
these facts two,days after the accident.

Brola, p. 235—a farmer— was in the Mountain 
House, just east of the crossing (marked Hotel on 
Map D. 2.). He was nervous about his horses stand-
ing outside, p. 237, he heard the whistle 257/8, he 
went out to look after his horses. A moment later he 
saw Dickinson’s automobile about five or ten feet from 
the track. The train had then just passed coal shed 
(see Ex. D. 8) 238. The train, was “puffing and 
steaming.” There was a scream and the party began 
to jump, p. 238. They jumped off on the eastbound 
track. Reeve, p. 148, plaintiff’s witness, made a state-
ment and signed it saying he heard the train whistle 
for the lower crossing.
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Melissa Coleman (p. 259), who lived in the house 
on the side of the road (Ex. P. 6), p. 262, line 10, and 
263/20, heard the sound of the train coming as the 
auto passed her house, 262-263; she describes the acci-
dent, her house is about 100 feet from the hotel— (It 
is about 100 feet from the track see Ex. I). 2). She 
anticipated the accident, they stopped a little over the 
first rail, Dickinson turned the automobile a little 
and they all jumped out.

John Helt, p. 227, was in his house about 500 feet 
east of the crossing, p. 228, he heard the whistle blow 
at the lower crossing, p. 230/15, this crossing is about 
1,200 feet from the Howells’ crossing. Page 238, he 
went to the crossing, saw the wrecked automobile and 
took a photo of it at about 5.40 or 5.45. (This is 
Photo P. 1), p. 230, line 30. The locomotive was 
“ pulling heavy” the exhaust was heavy, puffing and 
emitting steam.

The evidence clearly shows bell and whistle, proper 
signals that should have' attracted Dickinson’s at-
tention. So also should the noise of the train on that 
hot, summer afternoon.

The evidence of the three interested parties \frho say 
they heard nothing was clearly overcome by the pre-
ponderance of the evidence and the Jury were rightly 
instructed to find for defendant.

V.
The Appeal should be dismissed.

CORLANDT PARKER.
Of Counsel with Erie R.Jt. Co.
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Brief of Plaintiff-Appellant.
The plaintiff sued to recover damages on account 

of personal injuries and loss of his automobile 
while attempting to avoid a collision with defend-
ant’s train at Howells, New York, on July 31,
1909. The first trial resulted in a non suit which 
was reversed by this Court. {81 A tl . R ep ., I f f ) -  
At the second trial a verdict in favor of the plaint-
iff was rendered which was set aside by the Su-
preme Court on rule to show cause on the ground 
that the weight of evidence showed that the plaint-
iff was guilty of contributory negligence. Per  
curiam; not reported). The third trial resulted in 
a direction of a verdict in favor of the defendant on 
the ground that the evidence was substantially the 
same as the testimony on the second trial. {State-
ment o f Case, page 350). This appeal was taken 
from the judgment entered on that verdict.

The crossing at which the accident happened was 
at grade. The highway ran north and south, and 
the railroad east and west. The plaintiff was 
operating a small runabout automobile, travelling 
in a qortherly direction with his wife and married 
daughter. The first track was the east bound; the

Er ie  Ra il r o a d  Co mp a n y ,
Defendant-Responden t .

vs.
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second the west bound, on which the train was ap-
proaching; and the third was a siding. The view 
to the west was not substantially interfered with 
but the view to the east was obstructed by a hank o 
earth 16 feet high (p. 15, line 3); and by the defend-
ant’s freight station with freight on the platform 
(p. i6, line, 88; p. 135, line S5), and by telegraph 
poles and shrubbery (p. 37, lined; f .  Vi, l™  
m ,  line 13). The bank of earth ran paralled with 
the highway for a distance of about 400 feet (p 16, 
line 37) to a point 261 feet from the tracks (p. 
line 16), and in that space the defendant main a.ned 
its freight station, (.Photograph , P  5, p . 357). 1 
highway ran slightly down grade, and the obBtruc- 
tions interfered with the view until the front wheel 
of the automobile reached the first or east bound 
track!® 37, line S3; p. 166, line 30; p. m ,  line 16, 

p I V .  line3). The plaintiff approached the cross- 
ing very slowly, at a speed of about 4 miles an 
hour (p SB. line SI). The power had been turned 
off; the brake was partly on,and the automobile was 
proceeding, noiselessly, by gravity (p. 38, line 37,
®. 39, lines 1 10). The plaintiff and his family were 
looking and listening constantly from the time the 
crossing could first be seen from the top of the hil 
(pp 37, 1SB, 133). When the last obstruction (t e 
freight shed) was cleared, the train was suddenly 
seen approaching at a speed of 4» to 50 miles;an 
hour (p. V ,  Une 31). The front wheels of the auto 
mobile had then reached the first track, an e 
plaintiff did not know which track the tram was 
f® 36 line 3). He turned the steering wheel away 
gom  the train and jumped from the automobile 
dragging his wife with him on the east bound trac 
T f l ,  L  U ; p .  1 U , line' 10). His daughter had 
S i d  a second before him, and the automobUe 
continued by force of gravity and struck by the 
locomotive on the west bound track. The plaintiff
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wife fell against his leg, injuring the knee-joint, 
and the automobile was practically wrecked (p. 40; 
and see Photograph, P i , p. 353).

No bell, whistle or other warning was given of 
the approaching train, and there was no flagman, 
gate or electric bell at the crossing. (p . 42, lines 
5 -1 0 ; p  43, line 1 2 ; p. 47, line 4 0 ; page 124, line 3 2 ; 
p. 1 33 ; line 3 0 ; p. 144» line 30).

FIRST.

The decision of the Supreme Court, setting aside 
the verdict of the former trial, did not jus-
tify the direction of a verdict at the last 
trial.

The direction of the verdict was based solely upon 
the ground that the evidence was substantially the 
same as the evidence on the second trial, and, there-
fore, the inevitable result would be that the Su-
preme Court would again set aside a verdict if the 
jury returned one in favor of the plaintiff (pages 
350 and 351).

The fact that the evidence was virtually the same 
on both trials did not justify the Court in taking 
the case from the jury.

“ The rule that a verdict should be directed 
“ where any number of opposite verdicts 

would be set aside has no application 
“ where the sole question is the weight 
“ of the evidence.”

“ In Horandt v. Central R. R. Co., 81 N.J. Law 
li4S8, S3 Atl., 511, it is categorically 

stated in the headnote of the opinion of 
“ this Court that: ‘The mere fact that 
“  ‘the Supreme Court, on rule to show
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“  ‘cause, has seen properdin the exer- 
“  ‘cise of its discretion, to award a new 
“  ‘trial to defendant because of the ver- 
“  ‘diet being against the weight of the 
“  ‘evidence will not justify the direction 
“  ‘of a verdict for defendant at a sec- 
“  ‘ond trial on the same or similar evi- 
“  ‘dence, where a substantial conflict is 
“  ‘presented.’ ”

Uvalde Asphalt Paving Co. v. Central Union 
S. Go., 86 Atl. Rep., (N- J.)>

See, also, Spargov. Central B. Co. Atl.,
386.

It was erroneous for the trial court to direct a 
verdict ou any theory. The weight of evidence 
was not in favor of the defendant on any question 
i r.li a A.ase.

SECOND.

Negligence of Defendant.
The crossing was rendered extremely dangerous 

,y the defendant. The railroad and highway were 
both in a cut, and the freight station wa*| main-
tained in the only place where a 
been obtained. The freight on the Pla‘ f” m a“d * 
telegraph poles and shrubbery also interfered with
the view. The station was 9i feet wide, 4
long and fourteen feet high, and it. was 9 i f e  
from the tracks and 74 feet from the end of the 
bank of earth (p. 18, lines *3-30)- f
had not been cut since the spring before the
dent (p. ^75., line %6).

All of the witnesses on behalf of the plaintiff 
swore that no warning was given of the approac
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of the train (p. 4 7 , line 4 0 ;  p . 124, line 32 \ p .  
133 y line 3 0 ; p . 1 U , line 30). The only 
witness in the case who said a whistle was 
blown for the crossing in question was Sallee, the 
engineer. And it was not until re-direct examina-
tion that he made that statement. On direct ex-
amination he said that the usual crossing whistle, 
two long and two short blasts, were blown for the 
lower crossing (p. 2 4 2 , line 19); and when he 
reached the lower crossing he blew one blast for 
the station yp. 2 4 2 , line 21). The lower crossing was
2,000 feet below the crossing in question and the 
station (p. 2 4 4 , line 3 2 ; p . 245, lines 3-20). But he 
said nothing about any whistle for the crossing in 
question until he was shown his report on re-direct 
(iV' ®50, line 24). On re-cross examination he ad-
mitted that he knew if his report did not show he 
blew the usual whistles for that crossing as well as 
all crossings he would be discharged, and also that 
he would be personally liable (p. 251, lines 10-25). 
There were two witnesses for the defendant who 
said they heard a whistle, Helt, a section foreman, 
who was 500 feet below the crossing at which the 
accident happened, and Brola, who was standing in 
front of the hotel where the bank of earth did not 
interfere with the sound. Mrs. Coleman, another 
witness for defendant, did not say she heard a 
whistle. She was on top of the bank and she only 
heard the “ rumble” of the train. It is fair to 
assume that if she had heard any whistle she would 
have spoken of it.

If the belbon the locomotive was rung it was en-
tirely inadequate as a wTarning to travelers on the 
highway behind the bank of earth. And the ques-
tion whether or not the whistle blown at the 
lower crossing, if it was blown, was a timely and 
adequate warning for the crossing in question, 
was for the determination of the jury.
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“  On th e  first p o in t, th e  rule esta b lish ed  ra 
“  th is  S ta te  is  th a t i f  a  s tea m  ra ilroa d  
“ c o m p a n y  crea tes  e x tra o rd in a ry  d a n - 
“ g e rs  at a  « g r o s s i n g  it  m u st use 
“  e x tr a  precautions to  g iv e  n o t ic e  o f  ap- 

u p  roach  in  g  tra ins.

H ires V. All. City Railroad Co., N. J. L .,
30, 31.

*< W h e r e  th e  d e fe n d a n t ’ s ra ilroa d  is ca rried  
“  a cross  a p u b lic  h ig h w a y  in  su ch  m a m  
“  n er  an d  p lace  th a t  th ose  tra v e llin g  th e  
“  h ig h w a y  can  n e ith er  see n o r  d is t in ctly  
“  h ea r  a p p ro a ch in g  tra in s  u n til to o  la te  to
“  a v o id  co llis io n  w ith  them, th e  co m p a n y
“  is  lia b le  f o r  su ch  co llis io n  in  th e  absen ce
“  o f  negligence o f  th o se  in ju r e d , i b e
“  d e fe n d a n t  a g a in , b y  its  o w n  a c t , caused
“  th e  in ju r y ,  in  its  e re ction  o f  a  w a t c h
“  house, n o w  n o t  used-, b u t  p re v e n tin g
“ th e  tra v e lle r  fr o m  se e in g  th e  tra in ,
“  w h ich  h e o th e rw ise  m i g h t . ”

-i 717 y" {IpwtVClil 5 .  R. Co.,Richardson v. N. Y. Ventral a
N  T  SJt6. A n d  see New York cases 
cited on Page 31,6 o f  Statement o f  Case.

“  A  ra ilroa d  is  n o t  b o u n d  an d  o w e s  n o  d u ty  
“  t e s t a t io n  a fla g m a n  a t a c ro ss !u g , a n d  
“  n e g lig e n c e  ca n n o t  b e  p red ica ted  o f  th e
“  om iss io n ; b u t  th e  fa c t  m a y  b e  p ro v e n  
“  as on e  o f  th e  c ir cu m s ta n ce s  u n d e r  
“  Which the tra in  w as m ov ed  an d  by
“  w h ich  th e  d eg ree  o f  ca re  req u is ite  to  its

“  h a n d lin g  a n d  r u n n in g  m a y  >>e a f fe o t “ ’ 
“  so th a t the q u e stio n  is  n e v e r  w h e th e r  
“  th ere  sh ou ld  h a v e  been  a  f la g m a n  o r  
“  o n e  o u g h t  to  h a v e  been  s ta t io n e d  a t  
“  th e  c r o s s in g , b u t  w h e th e r , in  v ie w  o f  
“  th e  p resen ce  o r  a b sen ce , th e  tra in  w a s
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“  moved with prudence or negligence.’ ”
Coyle >v. L. I. R. R. Co., 33 Hun. {N. T. 

37.

THIRD.

Contributory Negligence.

The plaintiff was a man of mature years, with 
the safety of his wife and daughter to think of. 
He approached the crossing very slowly, “ not over 
four miles an hour” (p. 35, line 21; p. 122, line 31/.; 
p. 133, line 9; p. 14-1, line 9). The automobile was 
running down grade by gravity, with the foot- 
brake on “ all the time, and part of the emergency 
brake too” (p . 38, line 37). The gasoline and spark 
had been turned off and the car was running noise* 
lessly (p. 39, lines 1-13). No one was talking, and 
there was no noise in the vicinity (p . 4-1, lines 33-4-0). 
When the freight station was reached the plaintiff 
leaned forward over the steering wheel to obtain a 
better view (p . 38, line 3). They were all looking 
and listening constantly from the time the crossing 
could first be seen and at every point where even a 
glimpse of the track was possible under the most 
favorable circumstances (p . 37, lines 25, 29, 33; p. 
125, line 37; p. 135, line 5).

The first unobstructed view to the east was ob-
tained when the plaintiff, in the seat of the auto-
mobile, reached a point about in a line with the 
middle of the freight station. That point was 14£ 
feet from the first track, and there was a view of 
195 feet to the east (p 13. line 20; p. 37, lines 1 25; 
Photograph, P  5, p . 357). The train was not then 
in sight. It was at least 297 feet from the crossing 
when the plaintiff reached the point about in a line 
with the middle of the freight station. It was



r u n n in g  45 or  50 m iles  sin h o u r  (p • 4ft\ line 31), o r  
a t lea st 66 fe e t  a secon d . I t  req u ired  4| secon d s fo r  
th e  a u to m o b ile , at a speed  o f  4 o r  4fc m iles an h ou r , 
to  tra v e l 14* fe e t  to  the first brack , 13 fe e t  to  the 
w est b o u n d  tra ck , and  a b o u t 2 fe e t  in  tu r n in g  be 
fo re  it  w a s  s tru ck  in th e  rear b y  th e  lo co m o tiv e . 
T h e  tra in  tra ve led  297 feet in  4* secon d s, and it  w as 
n ot. th ere fo re , in  s ig h t  w h en  th e  p la in t iff  h ad  the 
v ie w  o f  195 fee t . T h e  w h ee ls  o f  the a u to m o b ile  
w ere  7 fe e t  and 1 in ch  n earer the tra ck  th an  the 
p la in t iff  in  th e  seat o f  the a u to m o b ile  {p. 39 , Une 26). 
T h e  v ie w  in crea sed  as he p roceed ed  fro m  th a t p o in t 
u n t il it  su d d en ly  becam e u n o b s tru cte d  w h en  the 
fr e ig h t  s ta tion  w as cleared . B u t ,th e  w h ee ls  o f  the 
a u to m o b ile  w ere  th en  in su ch  close  p r o x im ity  to th e  
tra ck  th a t a train  on  the first tra ck , p r o je c t in g  o v e r  
th e  ra ils , as it  does, w ou ld  s tr ik e  th e  a u to m o b ile .

T h e  p la in tiff and M rs. G a rd n er  w ere  p o s it iv e  
th ere  w ere  m ilk  ca n s  or  barrels  on  the p la t fo rm  
w h ich  a lso  in te r fe re d  w ith  th e  v ie w . (p. f t ,  Une 
28 - p  135 , line 25.) M rs. D ick in son  k n e w  th e re  
w a s  som e  o b s tru c t io n  on  th e  p la t fo rm  becau se , she 
c o u ld  n o t o b ta in  a v ie w  betw een  th e  p osts  (p. 126 , 
line 24) T h e  e x a ct  ch a ra cte r  o f  th e  f r e ig h t  and 
its  p recise  lo c a t io n , o b v io u s ly , cou ld  n o t  be  
d escr ib ed . I t  w ou ld  be  s tra n g e  i f  th ose  d eta ils  
h a d  b een  rem em b ered  u n d er  th e  c ir cu m s ta n ce s . 
M rs. D ick in so n  an d  M rs. G a rd n er  fa in ted  im -
m ed ia te ly  a fte r  th ey  ju m p e d  fr o m  th e  a u to m o b ile , 
an d  the f r ig h t  and  e x c ite m e n t  ren d ered  it  im p ossib le  
fo r  M r. D ick in so n  to sw ea r p os it iv e ly  w h e th e r  th ey  
w ere  m ilk  ca n s  or  barre ls  o r  b o th .

T h e  d e fe n d a n t p rod u ced  so m e  record s  o f  f r e ig h t  
sh ipped  th a t d a y  w h ich  ten d ed  to  sh o w  th a t n o th in g  
w a s  sh ipped  fr o m  th e  fr e ig h t  s ta tion  u n til a fte r  th e  
a cc id e n t. B u t the m ilk  record  w as lo st(p. 2 0 line 
30; page 205, line 10). T h ree  fa rm e rs  w ere  a lso p ro -
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duced by defendant who said they deposited milk 
cans on the platform shortly after the accident, and 
that there was nothing else at the station at that 
time. But they based their statements largely 
upon the fact that it was not customary to ship 
produce on Saturdays'^. 182, line 20; p. 190, line 5; 
p. 196, line 26). Furthermore, two sections of a very 
irregnlar and accommodating train passed Howells 
about that tune,and one section evidently picked up
the freight. The first section (p. 208, line 3) stopped 
at Howells on account of the accident, and although 
it was unusual it took on several trunks at the 
request of the agent ( p . 208, l. 29; p. 211 l 25- 
V ®88, l. 10; p. 292, l. 8). The other section was 
not accounted for. The conductor of the first sec-
tion declared that there was no “  particular ” run-
ning time for the train; he left Port Jervis “ some- 
wheres around 3 o’clock” or “ three-thirty” (p. 210, 
lines 2 and 26). Yet that train reached Howells, a 
distance of 18 or 20 miles (p. 210, l. 5), at the time 
of the accident, which was admittedly about 5.15  
or 5.20 P. M. (p. 282, lines 5-22). These trains were 
in no. “ hurry;” they could “ wait” along the run from 
Port Jervis to Middletown {p. 113, lines 28 to 31). 
Tlie photograph P. 1^353, which was taken by one 
of defendant’s employees about 5.40 or 5.45 P. MJp. 
229, l. 15),does not show the milkcans which were de-
posited on the platform by one of the farmers about 
5.30 P. M. {p. 178, l. 26). One section of the irreg-
ular train waited at Howells about ten minutes 
after the accident ( p. 293, l. J>0), or until about the 
time the first farmer delivered his milk cans. The 
other section probably followed within a few 
minutes. The photograph does not show either 
train, but it does show that the milk cans which 
were deposited on the platform at 5.30 were not 
there at 5.40 P. M. It is also a significant fact that 
the railroad records of milk shipments were lost.



T h e  irres ist ib le  in fe re n ce  fro m  all th e  fa c ts  is , th a t  
th e  o th e r  m ilk  ca n s  o r  fr e ig h t  w h ich  o b s tru cte d  th e  

p la in t if f ’ s v ie w  w ere  re m o v e d  sh ortly  a fte r  th ® aCC1, 
d e n t , as w e ll as th e  m ilk  ca n s  w h ich  w ere  d e liv ered

a b o u t 5 .30  P . M .

T h e  p h o to g ra p h s  ta k en  fo r  th e  d e fe n d a n t  w ere  

ta k e n  fr o m  p o in ts  m ea su red  fr o m  th e  w e s  b ° " “ d  
tra ck  w h ic h  w a s  13 fe e t  fa r th e r  a w a y  th a n  th e  first 
o r  east b o u n d  tra ck . T h e y  are  v ie w s  d u r in g  th e  
fa ll and  w in te r , a n d  w h en  th ere  w a s  n o  re ig  
th e  p la t fo r m . I t  m a y  b e  p oss ib le  to  ca tch  
g lim p ses  o f  th e  tra ck  b e tw e e n  th e  en d  o f  th e  b a n k  
o f  ea rth  a n d  th e  s ta t io n , a n d  b e tw e e n  th e  p osts  o  
th e  s ta t ion  u n d e r  th o se  co n d it io n s , b u t  n o t  u n  1er 
th e  co n d it io n s  th a t  e x is te d  a t th e  t im e  o f  th e  a c c i -
d e n t (page V7). A n d  even  th ose  g lim p s e s  w o u ld  be  
o f  v e r y  l it t le  p ra ctica l u se  u n less  a  tra m  w a s  th en  
p a ss in g  th ose  n a rro w  p o in ts . I t  is  a p p aren t f r o m  
a ll th e^ photographs th a t th e  v ie w  is  su b s ta n tia lly  
in te r fe re d  w ith  b y  th e  b a n k  o f  ea rth  fr e ig h  sta- 
t io n  a n d  te le g ra p h  p o les , u n t il  a  tra v e lle r  is  a lm o s t  
o n  th e  tra ck s ; and  w h e n  th e  s h ru b b e ry  is  g r o w p  u p  
a n d  th ere  is  f r e ig h t  on  th e  p la t fo r m  o f  th e  sh ed , 
th e  v ie w  is a lm ost to ta lly  ob stru cte d .

T h e  C o u rt  w a s  n o t  ju s t ifie d  in  d e c id in g  th a t  th e  
w e ig h t  o f  e v id e n ce  on  th ese  q u e s t io n s  w a s  in  fa v o r  
o f  the d e fe n d a n t . W h e r e  th e  v ie w  is su b sta n tia lly  
in te r fe re d  w ith  b y  b u ild in g s , o r  te leg ra p h  p o les , o r  
b a n k s  o f  ea rth , o r  s h ru b b e ry , o r  o th e r  p e im a n e  
o b s tru ct io n s  u n til  th e  d r iv e r  is a lm o s t  on  th e  tra ck s , 
o r  in  th e  a ct o f  c r o s s in g , th e  q u e s tio n  o f  c o n t r ib u -
t o r y  n e g lig e n c e  is  fo r  th e  d e te rm in a tio n  o f  th e

ûr'"' Dobbs v. West Jersey (Èc. B . R. Co., 78 N . J. 

L ., 679.
Dansldn v. Pennsylvania R . B . Co., 7<9 I d . ,  

J 2 6 ,
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Weston v. Pennsylvania R. R. Co., 71  ̂ Id 
484..

Wolcott v. W. Y. & L. B. R. R. C o 68 Id 
421. ’ ’

Petrie v. JST. Y. Central do. R. R. Co., 63 N.
Y. App. Div., 476; 71 N. Y. 'Supp'
866.

And see New York cases cited on pages 347 of 
Statement of Case.

FOURTH.

Emergency.

The plaintiff had only a second or two in which 
to act when the train suddenly appeared. He was 
in a place of danger if the train had been on the first 
track, or if the brakes had failed to work. He was 
“ startled ” (p . 64 , line 36), and he must have been 
terribly frightened, for his hair turned White within 
a month afterward (p. 48 , line 29). Even when a 
person is looking for a train its sudden appearance 
is alarming. The plaintiff had several courses of 
action open to him. He might have applied the 
brakes hard and stopped on the first rail with the 
danger of the train being on that very track and 
the risk that the brakes would not work. He 
might have stopped, reversed and backed a wav. 
He might have put on full power and dashed across 
the tracks. And he might have jumped from the 
automobile, as he did. The result of the jump 
shows it was not a reckless thing to do, and even 
now it is not clear which course was the least dan-
gerous. If he had chosen any other course and had 
been struck, there would have been great force to 
an argument that he should have jumped when he 
had thé opportunity. The gross negligence of the
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creating extraordinary dangers at the
crossing ana railing 
ing, placed the plaintiff in 
caused the emergency. And s 
ard said, when the case was 
writ of error:

i'< All that is required of a person m such an 
' “ emergency is, that he act with ordi- 

“ nary care under the circumstances, it 
“ being for the jury to determine 
“  whether such an emergency existed, 
“  and whether the traveller acted with

Again, in a case somewhat similar to the present

“ How a reasonably prudent man would act 
“  in the face of concurrent and distract- 
“ ing dangers must, in the nature of 
“ things, be a question of fact to be 
“  passed upon by the jury, and not a 
“  question of law upon which the Court 
“  may order a non-suit or direct a

Rv Co., 56 N. J L . 704, and citing
Davis v. Central It B. Co.. 67 Id., 660.

See, also, Tuttle v. Atlantic City B. B. Co., 
66 N. J. L , 327; Buchanan v. West
Jersey B. B. Co., 52 Id., 265; 
nough v. Pennsylvania B. R. Co., 55 Id., 
596- Hires v. Atlantic City R- R • w -,

“  due care.

case, this Court said:

“  verdict.

ton v. Pennsylvania R. R ■ Co., supra, 
quoting from Connolly v. Trenton Pass.

-.-r- X r  nc\A n T-» n\ f 1 n O*

supra; Ellis v. 
451; McLean v

Erie R. R. Co., 66 Id., 
v. Erie R. R ■ Co., 69 Id.,
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57, off. 70 I d . , 337; Schramm v. Parker, 
72 243.

And the law is the same in New York, where 
this accident happened.

“ Although a person jumps from a vehicle in 
“ which he is riding, in case of imminent 
“ danger of collision with an approach-
i n g  train at a crossing, this does not 
“ prevent his recovery against the rail-
r o a d  corporation, although he would 
“ have escaped injury had he remained 
“ in the vehicle.”

D yer v. E rie B . R . Co., 71 N . Y ,  288.

“ There can be no rule of law which imposes 
“ upon one over whom danger impends 
“ by the negligence of another to incur 
“ greater dangers by directing his efforts 
“ to avoid it until its exact nature and 
‘ ‘measure are ascertained. The instinc- 
“ tive effort on the part of the plaintiff 
“ to avoid the danger did not relieve the 
“ defendant of responsibility.”

Coulter v. A m . Merchants Union Ex. Co., 56 
JST. Y ,  585. A n d  see New York cases cited 
on page 348 o f  Statement o f Case.

There was no place to obtain a view until the au-
tomobile was in a place of danger. Our Courts 
have not made any distinction between the driver 
of a horse and the driver of an automobile. The 
case of M aidm entv. Pennsylvania R. R. Go., 168 Fed. 
R ep., 21, 21 L . R . A .  (N . S .), 794, was entirely 
different from the present case. The plaintiff 
“ dashed”  across the tracks as soon as a freight 
train had passed, and it was not a case of sudden 
peril or of acting in an emergency. Furthermore,



the automobile, in the present case, was not a “ pon-
derous structure;”  it weighed only about 1,600 
pounds (/?. 39, line 37), which is less than a team of 
horses.

It is respectfully insisted that the questions were 
all for the determination of the jury, and the judg-
ment in favor of the defendant should be reversed.

Respectfully submitted,
HERBERT CLARK GILSON, 

Attorney of Plaintiff-Appellant.








