INDEX.

/ Page
Writ of Error ... 1
TEeSTIMONY o s n
CoUrt’s Charge .o 16»
Defendant’s Requests to Charge.......ccernenn. 172
Extract from Testimony of William E. Johnson. . 179
Bill of EXCEPLIONS. .ot e 181
Assignments of Error ..., o « 201
JOINder iN Error. e e 210
Causes for Reversal ... s o 217
Supplemental Causes for Reversal ..., 228
Opinion of Supreme COoUrt ....cccccvivivnieinieneneinens 229
Judgment of Supreme Court .......iieiiieinnnn, 233
Writ of Error ..., 234
Assignment of Errors ..., eee 235
Testimony.

Charles W. Runyon:

DireCt .o 16

Cross ...ccccevvenne 21
George C. Otto:

DIreCt .o 22
Miss Ethel Wachter:

Direct .o 25
Roy G. Reynolds:

Direct .o .3

Cr0SS o 38
Harry F. Langhans:

DirecCt .o 40

Cross .o 56

Redirect ..o, 59
W. Lincoln Phillips:

Direct .o 64

Cross ..ocecvvenn 65

Redirect .....ccoevennee 71

Recross .......c..... 72

NSwJersey Slake Utany



William E. Richards :

Direct . e 75

CrosSsS oovveveeeviee e, T e 78

Redirect ....oovvviiiiiiiiee e, 78
Noah Woodruff:

Direct .o i, 79

CrOSS  ivieeeeeiseetesisesieien avveaeaea 83
Charles Pawlik :

Direct .ooeeieeieeeeieee e, 91

CrOSS oo aeveieraia, 96

Recalled—Direct ....ccc.. ............ 159

(O 011 162
Andrew Jackson Bradstreet:

Direct 98

CrOSS v e 99
Joseph A. McDevitt :

Direct ..o 100

CroSS ovoviieneneeeee e, 107

Recalled ..o 158
(diaries E. Renton :

Direct .o e, 118

CrOSS  veveieeeeceieeie et aveenanan 122

Redirect ....ccoeveviieiieiee e, 123
Henry Earnst :

Direct ..ocooveeieiiieeieeieee e, 123
Harwood Fish:

Direct .o 134

CrOSS  oieveeeeeeeeeee e 152
Frank V. Lowden :

Direct ..o e, 154
Lewis V. Plobbs:

Direct .oooooeoeeeieeieceeieee 163
William D. Finkle :

Direct .o, 166

Exhibits.

In Typewritten Form, Exhibit P-2—In Printed
Form, EXhibit P -3 ..o 177



Writ of Error.
New Jersey, ss;

The State of New Jersey to Honorable
James C. Connolly, Judge of the

[seal] Court of Quarter Sessions of the
Peace in and for the County of
Union.

Greeting: Forasmuch as in the record and pro*
ceeding and also in the giving of judgment upon a
certain indictment against Harwood Fish, for libel,
which was before you in our said Court of Quarter
Sessions of the Peace in and for the County of
Union, whereof before'you said Harwood Fish hath
been convicted by a certain jury of the County,
taken between the State of New Jersey and the
said Harwood Fish, manifest error hath intervened
to the great damage of the said Harwood Fish, as
by his complaint we are informed; we being willing,
in his behalf, to correct the error in due manner
if any there shall be, and. that speedy justice be
done to him, the said Harwood Fish, do command
you that if judgment be thereupon given then that
you do distinctly and openly send, under your seal,
the record and proceedings aforesaid, including the
entire record of procedings had Upon the trial of
said cause, with all things touching the same, to
our Supreme Court of the State of New Jersey, to
be held at Trenton on the twenty-third day of
OMarch inst, and this Writ, that the entire record
of proceedings aforesaid being inspected, we may
further cause to be done thereupon, for correcting
that error, what of right and according to the laws
and constitution of New Jersey ought to be done.

Witness the Honorable William S. Gummere,
Chief Justice of the Supreme Court of the State of
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Writ of Error

New Jersey, at Trenton, this third day of March,
1916.
WM. C. GEBHARDT,
Clerk.

CObbtNG AND OLIVER,
Attorneys.

The answer of James C. Connolly, Esquire,
Judge of the Court of Quarter Sessions of the
County of Union, within named:

In obedience to the command of this writ, and
pursuant to Sections 136 and 137 of an act en-
titled “An act relating to Courts haying Criminal
Jurisdiction and regulating proceedings in Crim-
inal cases (Revision of 1898)1 herewith return
the Indictment against Harwood Fish, the entire
record of the proceedings had upon the trial of
said cause, the bill of exceptions as signed and
sealed by me in said cause, whereof mention is
made wdthin, and all things touching and concern-
ing the same, to our Supreme Court, Within speci-
fied, at the time and place within mentioned I,
the Judge of the Court of Quarter Sessions, within
mentioned, Under my Seal and hereunto annexed,
send, as within t am commanded, as appears by
the schedule hereto annexed.

JAMES C. CONNOLLY [seal]
Judge of the Court of Quarter
Sessions of the County of Union.

The execution of this writ appears by the sched-
ule hereto annexed.
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In Testimony Whereof, | Abram P.

Morris, Clerk of the County of Union

[seal] and of the Court of Quarter Sessions

in and for Said County, have here-

unto subscribed my name and affixed

the seal of said Court, this Seventeenth day of
March, A. D., 1916.

Abram P. Morris
Clerk.

State of New Jersey
County of Union

Be it remembered that at the Court of Oyer and
Terminer, holden at the City of Elizabeth, in and
for the County of Union, on the first Tuesday of
January in the year of our Lord, One Thousand
Nine Hundred and Sixteen, before the Honorable
James J. Bergen, one of the Justices of the Su-
preme Court of Judicature of the State of New
Jersey, and the Honorable Janies C. Connolly,
Judge of the Court of Common Pleas in and for
the County of Union, upon the oaths of Erfiest R.
Ackerman, Frederick C. Mooney, Herman Hersh,
John J. Devine, Robert W. Moore, William C.
Stephens, John Leyser, William H. MooVer, Jr.,
Harry M. Bedford, James B. Wilson, DeWitt C.
Townley, F. Otto Walters, Jacob Bruecklacher,
Victor Mravlag, Frank J. Hubbard, George W.
Horre, George W. Littell, Leslie R. Fort, Otto E.
Kitzler, Joseph Morgan, Joshua P. Benedict, Rob-
ert Morrison, George J. Tobin, good and lawful men
of said County of Union, then and there sworn and
charged to inquire on behalf of the State of New
Jersey, in and for said County of Union, it is pre-
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sented by at least twelve of said jurors in the man-
ner and form following, to wit:

UNION OYER AND TERMINER

January Term, A D., Nineteen Hundred and
Sixteen* Union County, to wit:

The grand inquest for the State of New Jersey,
andhfor the body of the County of Union, upon their
oat

Present) that William E* Johnson, of the Bor-
ough of Roselle Park, in the County of Union and
State of New Jersey, was, on the second day of
May, A. D., Nineteen Hundred and Eleven, duly
summoned, empaneled, sworn and qualified, ac-
cording to law, as one of the requisite number of
members of a Grand Inquest for the State of New
Jersey and for the body of the County of Union
aforesaid: for the May Term, A. D., Nineteen Hun-
dred and Eleven, of the Court of Oyer and Ter-
miner, holdefi at Elizabeth, in and for the County
of Union aforesaid, and he, the said William E,
Johnson, being so suhihioned, empaneled, sworn
and qualified, as one of the members of the Grand
Inquest aforesaid thereupon, to wit: on the day and
year last aforesaid, in the County of Union afore-
said, with his co-members, constituted the Grand
Inquest aforesaid, for the May Term, A. D., Nine-
teen Hundred and Eleven, of the Court of Oyer and
Terminer aforesaid, entered upon the performance
and discharge of his legal duties of his office as one
of such members of said Grand Inquest, and as
such member thereof acted in a fair and honorable
manner in the exercise of his said office, as such
Grand Juror.

And the Grand Inquest aforesaid, upon their oath
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aforesaid, do further present that Harwood Pish,
late of the Borough of Roselle Park, in the County
of Union aforesaid, well knowing the premises, but
contriving and wickedly, maliciously and unlawful-
ly intending to hurt, aggrieve and vilify the said
William W. Johnson and to injure him in his good
name, fame and reputation and to bring him into
great contempt, public scandal, infamy and dis-
grace, with and amongst his neighbors afid other
good and worthy citizens of the State, and also to
injure the said William E. Johnson, as one of the
members of the Grand Inquest aforesaid, and cause
him to be taken to be dishonest and a person in
whom public trust and confidence ought not to be
reposed and to be a person not to be entrusted with
public office, afterwards, to wit: on the Twenty-
sixth day of October, in the year of our Lord One
Thousand Nine Hundred and Fifteen, at the Bor-
ough of Roselle Park, in the said County of Union
and within the jurisdiction of this Court, with force
«ml arms, unlawfully, corruptly, wickedly and ma-
liciously did write and publish and cause and pro-
cure to be written and published a certain wicked,
malicious, scandalous and defamatory libel, of and
concerning the said William E. Johnson, and of
and concerning him as a Grand Juror, and as one
of the members of the Grand Inquest aforesaid,
according to the tenor and effect following, that
is to say: “As a member of a Grand Jury he suc-
ceeded in protecting the biggest swindler, to my
mind, that ever struck the county, and although |1
understand an indictment was voted against his
friend, for some unexplained reason it was never
handed in” (meaning thereby that he, the said Wil-
liam E. Johnson, while acting as a member of the
Grand Inquest aforesaid, had corruptly performed
his duty and had obstructed and defeated the due
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administration of law and justice of this State
and that the said William E. Johnson had used
his said office, as one of the members of such Grand
Inquest to protect and shield from lawful prosecu-
tion a person charged with a criminal offense un-
der the laws of the State of New Jersey, to the
great scandal and reproach of the administration
of justice in the County Of Union and State of New
Jersey; to the great scandal, infamy, disgrace and
damage of the said William E, Johnson, to the evil
example of all others in like ease offending, con-
trary to the form of the statute in such case malde
and provided and against the peace of this State,
the government and dignity of the same,

ALFRED A. STEIN,
Prosecutor of the Pleas,

That at a Codrt of Quarter Sessions hoiden .at
Elizabeth, in said County Of Union, on Monday,
the Seventeenth day of January, in the year of our
Lord One Thousand Nine Hundred and Sixteen,
before Honorable James 0. Connolly, Judge of the
Court of Common Pleas, constituting the Court of
Quarter Sessions in and for said County of Union,
according to the form of the statute in such case
made and provided, the Grand. Jury presented the
indictment aforesaid, which said indictment was
thereupon ordered by the Court of Oyer and Ter-
miner of said County, to be delivered to the Clerk
of the Court of Quarter Sessions of said County,
who is directed to affile the same in said Court of
Quarter Sessions, according to the form of the
statute in such case made and provided, and there-
upon the said indictment is delivered to the Clerk
of said Court of Quarter Sessions and by said Clerk
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affiled and entered in said Court of Quarter Ses-
sions of said County.

That at the same term of the said Court of Quar-
ter Sessions,, holden at Elizabeth aforesaid, in the
County aforesaid, on Wednesday the Nineteenth
day of January, in the year last aforesaid, comes
the said Harwood Fish in his own proper person,
and now here touching the premises in the said in-
dictment above specified and charged upon him,
being asked in what manner he would acquit him-
self thereof, says that, he is not guilty thereof and
of this he puts himself upon the country, etc., and
Alfred A. Stein, Esquire, who prosecutes for the
State in this behalf, doth likewise the same.

That at the same term of the said Court of Quar-
ter Sessions, holden at Elizabeth aforesaid, in the
County aforesaid, on Thursday the tenth day of
February, in the year last aforesaid, before Hon.
James C. Connolly, the Judge aforesaid, the said
Harwood Fish being set to the bar, Alfred A. Stein,
Esquire, who prosecutes for the State, moves the
trial of the indictment aforesaid, whereupon let a
jury thereupon come on this day last aforesaid, be-
fore this Court of Quarter Sessions aforesaid, of
good and lawful men of the County of Union, afore-
said, by whom the truth of the matter may be better
known, and who are not of kin to the said Harwood
Fish, to recognize upon their oath whether the said
Harwood Fish, be guilty of libel in the indictment
aforesaid specified, or not guilty, because as well
the said Alfred A. Stein, who prosecutes for the
State in this beh'alf, as the said Harwood Fish has
put himself upon the said jury and the jurors of
the said jury by George C. Otto, Esquire, Sheriff
of said County of Union, for this purpose em-
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panelled and returned agreeably to the statute in
such case made and provided, to wit:

1—George A. Wolff 7=—Frank Rogers

2. —William 0. Bollwage 8—William J. Beatty
3—Robert H. Smith 9—William J. Corbet
4. —William M Streeton 10.—Herbert St Cornell
5—David Lessner 11.—Sidney R. Craig
6.“—saac B. Hill 12—William L. Rehill

who being chosen tried and sworn to. speak the
truth of and concerning the premises on the day
and year last aforesaid, returned into Court in
charge of the officer sworn to attend them, and
then and there upon their oath say that the said
Harwood Fish is Guilty of Libel in the form afore-
said, and as in the indictment aforesaid, as above
supposed and charged against him.

That at the same term of the said Couft of Quar-
ter Sessions, ho.lden at Elizabeth aforesaid, in the
County aforesaid, on Friday the Twenty-fifth day
of February, in the year of oUr Lord One Thou-
sand Nine Hundred and Sixteen, before Hon,
James C. Connolly, Judge of the Court of Common
Pleas, constituting the Court of Quarter Sessions,
in and for said County of Union, according to the
form of the Statute in such case made and provided,
the said Harwood Fish, being set to the bar, Alfred
A. Stein, Esquire, who prosecutes for the State
in this behalf, moves for judgment on the said Har-
wood Fish.

Whereupon all and singular the' premises being
seen and by the Court now here fully understood—
It is ordered and adjudged, that the said Har-
wood Fish, having been convicted of the crime of
libel, pay a line of Two hundred and fifty dollars
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($250) Upon this conviction and stand committed
until the fine is paid.

And the said Defendant in Mercy, etc.

Judgment Signed February 25, 1916. James G
Connolly, Judge.

10
eTestimony.

UNION COUNTY COURT OF OYER AND

terminer.

January Term” 1910.

State Indictment
No. £A4. 20
VS. N January Term,
1916.
Harwood Fish. | Criminal Libel.

Transcript of stenographer’s notes of evidence,
taken on the tenth day of February, A. D. 1916,
at 11.30 AM. before Hon. James C. Connolly,
Judge of the Court of Common Pleas, and a Jury,

in the Union County Court House, in the City of ~*
Elizabeth, New Jersey.

Appearances:

Alfred A. Stein, Esq., Prosecutor of the
Pleas, for the State.

Messrs. Codding & Otiver, for the De-
fendant.

A Jury were empanelled at this point, but were
not sworn.
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Mr. Oliver: If your Honor please, in the
exercise of the privilege which | reserved
at the time of the arraignment, I move to
quash the indictment, on the ground that
it is alleged in the indictment— withdraw
my plea first. | think | had better, or the
Prosecutor will tell me of that later. | will
withdraw my plea of not guilty.

The Court: Can you do that after the jury
is empanelled?

Mr. Oliver: Yes, sir, atiy time before the
jury is sWort.

And | move to quash the indictment on
the broad and general ground first that the
offence alleged in the indictment does not
constitute an indictable offence. Then on
the grouhd that there is no averment that
Johnson did not act as a member of any
other grand jury in Union County, or else-
where, and that there is no Warrant for the
innuendo that the words complained of re-
jected upon Johnson’s conduct as a Grand
Juror; as a member of that particular Grand
Jury, or were intended to mean that he had
obstructed or defeated the due administra-
tion of law and justice of this State. My
third ground is that with which your Honor
is familiar in an informal speech—it ap-
pears to have been now—on the other day
| enlarged somewhat upon that ground. The
reason is to the effect, that the indictment
shows that the unnamed individual, who is
supposed to have been a swindler, “biggest
swindler that ever struck Union County”
was such a swindler only to the mind of
Fish. That is, in Fish's opinion. Assam-
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ing that Mr. Fish made this publication,
and in the opinion of Fish only he was a
swindler, and that being so, there has been
no allegation that there was any competent
evidence before the Grand Jury to show
even prima facie that this man was a swind-
ler. Therefore, it became the duty of John-
son as well as of any other uiember of that
Grand Jury, upon his oath, to see that this
man, whoever he was, this alleged swindler,
Was protected from indictment. And the
publication goes oh to show very plainly that
if, perchance, justice was thwarted in that
particular case by the failure to indict it
was not owing to the conduct of Johnson,
but owing to the conduct of other members
of the Grand Jury constituting at least a
majority of the Grand Jury, or the foreman
of the Grand Jury, because the charge is:
“for some reasons, for some causes, for
some unexplained reason the indictment was
never handed in, after it was found.” If
that is so, certainly it wasnt the fault of
any individual member of that Grand Jury;
that must have been due to the action of
the majority of the Grand Jury or to thé
foreman, who failed to sign the bill as a
true bill ; or the Clerk of the Grand Jury,
or the Prosecutor who pigeon-holed it. That
could not have been due to the fault of any
individual member of that Grand Jury.
There is nothing on the face of the indict-
ment to justify the innuendo “That by the
utterance complained of, it was intended
that the reader should believe that Johnson,
while acting as a member of the Grand Jury 0
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had corruptly performed his duty and had
obstructed and defeated the due administra-
tion of law and justice of this State, and
that JohnsoU had used his office as one of
the' members of the Grand Inquest to pro-
teet and shield from lawful prosecution a
person charged with criminal offence under
the laWs of the State of NeW Jersey.” Noth-
ing in the publication charged to justify any
Such innuendo*

I submit, tob, that the indictment should
allege that the publication complained of
Was false, which it does not allege.

~he indictment does not allege in what
manner the publication was made and that
seems to be fatal. There is ho case in this
State that | know of in point. There is one
case, but | forget whether it is State against
Herr or State against Smith, where the
charge Was published in German language
and it Was claimed that the indictment
should have alleged that it was published in
the German language. The Court held that
the publication, even if it Was published in
the German language where it was pub-
lished, it must be signified that the reader
might understand, otherwise it could not be
published. But there is nothing in that case
which holds that the manner of publication
must not be alleged.

The case has been distinctly ruled upon
by the Court of Errors of the State of New
York in the case of the People v. Stark, 136
New York. (Reading case:) “The pleading
charges, in substance, that the defendant at
a time and place designated, wrongfully, un-
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lawfully and maliciously published of and
concerning one Asa T. Soule, a false, scan*
daloiis and malicious libel in the Words and
tenor following, and comprising a verbatim
state of the defamatory matter published.
There is no averment of publication, Whether
by Writing, printing, posting or otherwise
than by mere speech, or of the person or per-
sons to whom it was addressed, or by whom
it was seen or read; or that the names of
such persons Were unknown to the Grand
Jurors. Tested even by the criminal code,
| do not think such an indictment contains
a plain concise statement of the act consti-
tuting the crime. (S far as the Planner of
publication is concerned it does not allege
any fact but a mere conclusion of law.™

“It Was held by this Court in People V.
Dumar, that the indictment must both
charge the crime and state the act consti-
tuting it. And the principal reason for re-
quiring a specific statement of the act, is
the right which the accused has to be in-
formed of the precise accusation which he
is required to defend.”

In commenting upon the change wrought
by the new system of pleading in other re-
spects, Judge Danforth, at page five hun-
dred and twelve, says: “tinder either sys-
tem an offence consists of certain acts done
or omitted under certain circumstances, and
under neither is any indictment sufficient
which does not accurately and clearly allege
all the ingredients of which the offence is
composed, so as to bring the accused with-
in the true meaning and intent of the statute
defining the offence.”

10
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This indictment simply says he published
an alleged libel in just the same words
which, according to the decision in the New
York Court of Appeals was characterized
as “setting forth a conclusion of law—ac-
cording to the idea of the pleader or mail
who drew this indictment“—should be pub-
lished, Which he thinks necessary, stating
the facts which he thinks make up the libel.
Now there is another curious feature of this
indictment which struck me in preparing
the case. It is a rather boid proposition to
advance, but | think I am bound to advance
it, 1 cannot find any law upon the proposi-
tion. There is none. It is this: This pub-
lication complained of, relates to proceed-
ings before a Grand Jury, so that the truth
or falsity of the statements contained in
that charge must depend upon the testimony
of members of that Grand Jury, who are
precluded by their oaths, and by the law
from testifying in regard to those facts and
circumstances, and the result of that is that
this defendant loses the protection of the
provision of the constitution of this State
which guarantees to every man, upon a trial
for libel—an indictment for libel, to give
the truth, of the matters complained of, in
evidence.

For those reasons | respectfully ask that
this indictment be quashed.

Mr. Stein: Does your Honor think | ought
to answer that? It has been decided four
times in this State.

The Court: What is that?

Mr. Stem: It has been decided four times
in this state that where an indictment al-
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leges the article was written and published
by the defendant, as this one does, that is
all that is necessary. Also your Honor is
very well familiar with the practice which
is if a defendant does not get all the infor-
mation he seeks out of an indictment he
can furnish us with a demand for a Bill
of Particulars.

The Court: | have fully considered the
argument made by the attorney for the de-
fendant, and | am convinced now, as | was
the other day, that the case is one that
should go to the Jury. The additional rea-
sons submitted to the Court today as ground
for the quashing of the indictment do not
impress me as good reasons for the granting
of the defendant’s motion. ®

| shall, under all the circumstances, re-
fuse to quash the indictment.

Mr. Oliver: Your Honor will grant me an
exception?

i The Court: And 1 will grant an except
ion.

Exception allowed. Sealed accordingly.

JAMES C. CONHOLLY, [seal]
Judge.

Mr. Oliver: Then, if the Court please, the
defendant renews his plea of not guilty.

The Court: The Court will direct the plea
to be re-entered of not guilty. Proceed.

(At this point the jury was sworn.)

Mr. Stein opens the case to the Jury for
the State.

N0
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Charles W. Runyon, a witness produced on be*
half of the State, being duly sworn on his oath,
according to law, saith:

Direct examination by Mr. Stein:

Q What is your name? A Charles W. Run*

ou.
Y Q. What position do you hold? A. Clerk in the
County Clerk’s office.

Q. Of what county? A. Union County.

Q. Have you with you the record of the Court
of Oyer and Terminer of the May Term, 1911? A
1 have.

Q. Is that the record which you have there? A
Yes, sir.

Q Will you please turn to that portion of it
which shows the Grand Jurors for the May Term,
19117 ~A. 1 have it.

Q. Will you please read from the record who
the members of the Grand Jury for 1911 Were?

Mr. Oliver: 1 object as immaterial.

The Court: 1 will hear argument on that
question.

Mr. Oliver: The point of my objection is
it is absolutely immaterial who were the
members of the Grand Jury. It may be ma-
ferial as to Whether William E. Johnson was
a member, certainly, but this is immaterial.

* The Court: I will allow the evidence to go
in for the purpose of ascertaining whether
William E. Johnson was a member of the
Grand Jury at this term of court.

Mr. Oliver: Prays exception.

Exception allowed. Sealed accordingly.

JAMES C. COYKOLLY, [1.s]
Judge.
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A. William T. West, Norton L. Wilson, Rev*
Joseph B. Ferguson; fourth, S. Merchant Meeker;
fifth, Charles Brown; sixth, William F. Marsh;
seventh, Michael M. Byrnes; eighth, William H.
Ryan; ninth, Louis T. Hersh; tenth, EIWood W.
Phares; eleventh, William G. Armstrong; twelfth,
John J. Collins; thirteenth, George O. Stevens;
fourteenth, John C. Traynor; fifteenth, Frank W.
Runyon; sixteenth, Walter J. Lee; seventeenth,
George V. Muchmore; eighteefith, Marcy P. Steph-
ens; nineteenth, Charles A. Howard; twentieth,
John Farrell; twenty-first, George G. Teller;
twenty-second, William E. Johnson; twenty-third,
Daniel H. Beach.

Q. Were the gentlemen Whom you have read ac-
cording to the record sworn as Grand Jurors? A
They were.

Q And if so, when? A. On Tuesday, May 2d,
1911.

Q In what Court? A Court of Oyer and Ter-,
miner.

The Court: Of this county?

A. Of this county,

Q. Before whom presiding? A. Honorable James
J. Bergen and Honorable Edward S. Atwater.
~Q Do you know William E. Johnson? A. No,
Sir.

Q. Does the record show whether the jurors en-
tered upon the discharge of their duties?

Mr. Oliver: When?

Q Whether they did enter upon the discharge
of their duties?

The Court: That is, whether the record
shows it.

10
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A. It shows they were sWorn oh May second,
which is the day they entered their duties.
Q. Yes.

Mr. Oliver: | object to that, you don’t
know whether they did.

The Court: No, the presumption, of
course, is that is so.

Mr. Stein: You can strike that out of the
record for all | care.

Q What does your record nextly show about
the Grand Jhry of May, 1911?

Mr. Oliver: | object to that as imma-
terial.
The Court: They must have terminated
A their labors sometime and | suppose the
record will show when they terminated those
labors. 1 will allow the record to go in for
that purpose.

A. The officers were sworn.
Q. What does it nextly show about the officers
sworh to attend the Grand Jury?

Mr. Oliver: | object as immaterial; it
is absolutely irrelevant to anything charged
30 in this indictment. It is that Johnson was
a member of the Grand Jury that was sum-
moned, and empanelled and sworn and
qualified and he entered Upon the perform-
ance of his sworn and legal duties as one,
that is the legal duties.
Mr. Stein: Will you admit those?
Mr. Oliver: Admit wliat?
Mr. Stein: That all those things were
done?
10 Mr. Oliver: 1 do not admit anything. |
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said swearing the officers has not anything

to do with performing the duties of a *

Grand Juror.

Q. Turn to the next page of the Grand Jury of
May, 1911? A. Several things done on that day.
Grand Jury being charged by—

~The Court:  You simply answer the ques-
tion.

Q. You simply turn to the next, when the Grand
ig{)l/ returned into Court. A. Tuesday, May 16th,
Mr. Oliver: If the Court please, | object
as absolutely immaterial.
The Court: Objection overruled.
Mr. Oliver: Exception.
The Court: Exception granted.
Exception allowed, sealed accordingly.
JAMES C. CONNOLLY, [1.5s.]

Judge .

A. Grand Jury, Tuesday, May 16th, 1911,
present Hon. Edward S. Atwater, Judge of the
Court of Common Pleas. The Grand Jury returned
into Court and presented thirty-one indictments,
being numbered from one to thirty-one, both in-
clusive; juror George V. Muchmore being excused.

Q Were the Grand Jury discharged on that
date? A. The Grand Jury, not having finished the
business before them, again retired.

Q. Turn to where the jury nextly appeared be-
fore the Court.

Mr. Oliver: Same objection.
The Court: Same ruling.

20
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Mr. Oliver: Exception.
Exception allowed—sealed accordingly,
JAMES C. CONNOLLY, [L s]
Judge.

A, Monday, May Twenty-ninth, 1911, present
Honorable Edward S. Atwater, Judge of the Court
of Common Pleas. The Grand Jury again returned
into the Court and presented twenty-three indict-
ments, being numbered from thirty-two to fifty-
four, both inclusive. Juror Daniel H, Beach be-
ing excused. The Grand Jury, not having finished
the business before them, retired.

Q Turn to the next record of the Grand Jury
of May, 1911. A. June fifth, 1911. Present Hon.
Edward S. Atwater, Judge of the Court of Com
mon Pleas. The Grand Jury again returned into
the Court and presented twenty-eight indictments,
being numbered from fifty-five to eighty-two, both
inclusive, and one presentment. All the members
being present. The Grand Jnry reported to the
Court that they had finished the business before
them, Whereupon the Court thanked them for their
services and excused them from further attend-
ance during the term, subject, however, to the call
of the Conrt, if necessary.

Q. Does the record of the Conrt of Oyer and Ter-
miner which you have there show the oath that
was administered to the members of the Grand
Inquest of May, 1911? A. No, not in the minutes.

Mr. Oliver: | will admit the jury was
properly sworn and entered upon the dis-
charge of its duties.

The Court: Will you admit the form of
the oath?

Mr. Oliver: Oh, yes. | do not think there
is any doubt about it.
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Q@ Will you please read the form of the oath
into the record? A. “You, as members of this
Grand Inquest, to sit in behalf of the State of
New Jersey, in and for the body of the County of
Union, shall diligently enquire and true present-
ment make of all such matters and things as shall
be given.you in charge, or in any way come to your
knowledge, touching your present services; counsel
of the State, your fellows and your own you shall
keep secret; you shall present no one through envy,
hatred, or malice, neither shall you leave anyone
unpresented through fear, favor, affection for re*
ward, gain or hope thereof; but you shall present
things truly as they shall come to your knowledge,
according to the best of your skill and understand-
ing, so help you God.”

Mr. Stein: Cross examine the witness.
| desire to offer the record in evidence.

Mr. Oliver: No objection.

The Court: That is, those portions which
have been read into this record.

Cross examination hy Mr. Oliver: 1v

Q. You do not happen to have the minutes of
that Grand Jury in your possession? A. No. |
do not have the minutes of the Grand Jury.

Q. Who has? A. Who has the minutes of the
Grand Jury? The Clerk of the Grand Jury.

The Court: Under the statute, no min-
utes are required to be kept, so that there
are no official minutes.

(Record entered in Evidence and marked
Exhibit P. 1)
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George C. Otto, produced us a witness, being
duly sworn on his oath, according to law, saith:

Direct examination by Mr, Steini

Q. Yon are Sheriff of this county? A, Yes, sir.

Q. And have yon in your possession the record
of the May Term, 1911? A. Yes, sir. #

Q  Showing who were the Grand Jurors drawn
by the Sheriff? A. Yes, sir.

Q. Will you please refer to it? A. Records of
the Grand Jury, 1911, May.

Q. Will you please read from the record of the

. Sheriff’s Office, for May, 1911, Who the Grand

Jurors Were that were drawn, and empanelled?

Mr. Oliver: 1 object to the question as
immaterial on the ground that it is abso-
lutely immaterial as to what, as to who were
the Grand Jurors sworn as members of
this Grand Jury, except possibly, as re-
gards one William E. Johnson.

Mr. Stein: | understood counsel said in
Ids argument, he couldn’t tell when Johnson
served as a member of the Grand Jury.

Mr. Oliver: 1 have no objection to proof
made or evidence given that William E,
Johnson was called on this Grand Jury: my
point is it is immaterial who else made up
that Grand Jury.

Mr. Stein: The reason is if William E.
Johnson was called alone he could not do
anything. He would not be a Grand Jury,
and, in order to make the proof complete
that he was regularly and duly constituted,
empanelled and sworn as a Grand Juror,
We have to show he was drawn according
to law, and twenty-three men would have to
be drawn.
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Mr. Oliver: Absolutely so, that twenty*
four men are called and twenty-three sworn.
I have no objection to that. The names of
those men are absolutely immaterial, and
| object as immaterial.
~ The* Court: 1 shall overrule the objec-
tion. :

Mr. Oliver: 1 ask an exception.

The Court: You may have an exception,

Exception allowed—sealed accordingly.

JAMES C. CONNOLLY, [1.s]
Judge.
(Question repeated by the stenographer.)

A. Do you want them all read?

Q. Yes. A One, William T. West; two, N. L.
Wilson; three, J. B. Ferguson; four, S. M. Meeker;
five, Charles Brown; six, E. T. Marsh; seven, M.
M Byrnes; eight, W. H. Ryan; nine, L. T. Hersh;
ten, E. W. Phares; eleven, William G. Armstrong;
twelve, John J. Collins; thirteen, George O.
Stephens; fourteen, John C. Traynor; fifteen,
Frank W. Runyon; sixteen, Walter J. Lee; seven-
teen, George Y. Muehmore; eighteen, W. P.
.Stephens; nineteen, Charles A. Howard; twenty,
John Farrell; twenty-one, George G. Teller;
twenty-two, W. E. Johnson; twenty-three, D. H,
Page.

The Court: Isn’t there twenty-four
names?

A. Not twenty-four names; only for twenty-three
on our list.

Q. The twenty-fourth does not appear-anywhere.
Now, does your record further show whether this
Grand Jury was afterwards discharged from serv-
ice hy the Court? A. Yes, sir.

10
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Q. When were they discharged from service? A,
Certified they all signed the pay roll here.

Q. When was that they were paid off? A. Paid
September twenty-second.

Q. And among the members paid off was William
E. Johnson, one of them? A. William E. Johnson
signed his name ifi the pay roll, as having received
eighteen days.

Tig Mf. Oliver :

Q You mean pay for eighteen days? A. Sir?
Q You mean pay for eighteen days? A He
Wouldn’t be paid unless he served.

Mr. Oliver: Ho said he served eighteen
days.

A. Eighteen days marked hefe, if he hadn't
served-—there is Some got less.

Mr. Stein: J'hat is one of those things
that counsel objects to.

A. Reconvened in July at that time.
Q. They were paid what was due them and dis-
charged, does your record show that? A. Yes, sir.

Mr. Stein: That is all.
Mr. Oliver: That is all, Sheriff.
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MisS E thel W achter, produced as a withess,
on behalf of the State, being duly sworn on her
oath, according to law, saith :

Direct examination by Mr. Stein:

Q Miss Wéchter, where are you employed? A*
Colby and McGowan, as bookkeeper. *

Q. Will you speak a little louder, so the twelfth
juror can hear you? You can talk over that way.
Were you so employed in October of this year?
A | was.

IIQ. Know Mr. HarWood Fish? A. Not person-
ally.

Q. You know that he is Mr. Fish? A. Yes.

Q Have you seen him before? A. | have.

Q And when? As near as you can remember?
A. In November | think it was.

Q Yes. Well, I show you a paper, a typewrit-
ten document of two pages, and ask you if you
recognize that?

(Question repeated by the stenographer.)

A | do.

Q And when did you first see that paper? A
October 26th.

Q. Twenty-sixth. And how do you remember
the date? A Why, by our records in our sales-
book. .4

Q What is the business of Colby & McGowan?
A Printers.

Q. Who brought that paper in, if anybody did?

Mr. Oliver: One moment, if she knows.

A. | do not' remember.
Q. What is the answer? A. | do not remember,

(Answer repeated by the stenographer.)
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Q Who received that paper in Colby & Me*
Gowan? A. | do not know.

Q How did you get possession of that paper?
A. | dont know.

Q. Well, you had possession of it? A. Yes, it
was put in an envelope.

Q. When did you deliver up possession of that
paper? As near as you cah remember? A What
do you mean?

Q. When did you give the possession of it to
sohieone else? A. 24th of January.

Q. And what was that paper brought to Colby
& McGoWan’s for?

Mr. Oliveri | object—
Mr. Stein: If she knows, if she does not,
She can Say so.

A. It must have been brought there to be printed.

Mr. Oliver: | move to strike that out.

The Court: Unless you.can show she
knows | will have to strike out the answer.
As appears at present it will be stricken
from the record. You may repeat the ques-
tion, however.

Q. Do you know whether this is the manuscript
of some printing matter that was printed in your t
printing office of Colby & McGowan’s?

Mr. Oliver: | object; it is leading ques-
tion, if the Court ,please.

The Court: It is somewhat leading, and
yet I do not see how he could intelligently
Convey What he Wanted to unless he put the
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Miss Ethel Waehter—For State-—Direct

question in that way. | will allow it to
stand. f
Mr. Oliver: Prays exception.
Exception allowed. Sealed accordingly.
JAMES C. CONNOLLY, [us.]
‘Judge.

(Question repeated by the stenographer.)

A Yes, it was.

Q. How did you get possession of the manu-
script afterwards? A. | don’t remember.

Q What is your work in Colby & McGowan’s?
A. Bookkeeper.

Q You do not know who handed it to you? A
| don’t.

Q But you had it in your possession until re-
cently? A. Yes.

Q. Before you delivered it to—who did you de-
liver it to? A. Mr. Lowden.

Q Who? "iVi

(Answer repeated by the stenographer.)

Q Before you delivered it to Mr. Lowden, did
you do anything with it? A. Yes. | was asked to
sign my initials on the back of it.

Q. Are your initials on that paper now? A
They are. t

Q Are they your initials? A. They are.

Q | would like to have that paper marked for
identification, if your Honor please.

(Paper marked P2 for identification.)

Mr. Stein: Also | offer another paper to
be marked, which is the printed circular,
for identification.

1Q



Miss Ethel Wachter—For State—Direct

Mr. Oliver: | object to it being marked
for identification.

The Court: It cannot be marked for iden-
tification until it is first identified.

Mr. Stein: | wanted to refer to the Wit-
Ness.

Q@ | sho\v you another paper, printed circular
and ask you whether that bears your initial? . A
It does.

Q And | show you an envelope and ask you
whether that bears your initial." A It does.

Q And I show you another circular and ask you
Whether that circular bears your initial? A. No,
that does not.

Q Do you recognize that circular? A No, |
do hot.

Q. In this envelope Which bears your initial
which | show you, top of Which is marked 10-5-39.
Was that handed by you to anybody?

Mr. Oliver : | object if the Court pleases.

Q. Handed by you to anybody?

Mr. Oliver: Leading question.

(Question repeated by the stenographer.)

Mr. Oliver: Handed to anybody by you.

Mr. Stein: That is answerable yes or no. s

The Court: It is leading, but it is not of
such a character | think as Would lead the
witness to falsify the facts.

Q. It is answerable yes or no.

The Court: | will allow the question to
stand, and grant you an exception.
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Exception allowed—sealed accordingly.
JAMES C. CONNOLLY, [1.s]

Judge.
Q. Do you remember the question?

*(Question repeated by the stenographer.)

A | handed it to Mr. Lowden.

Q. Yes, and what was in the envelope When you
handed it to Mr. Lowden? A. Two original copies
and one printed.

Q. Two original copies and one printed of what?
A Of the circular.

Q When yon speak of an original copy do you
speak of the two-page typewritten statement which
is marked P 2 for identification? A. Yes, sir.

Q And when you speak of the printed circular
do you speak of the printed circular you are now
holding in your hands? A. Yes, | do. e

Mr. Stein: | would like to have this
printed circular marked P 3 for identifica-
tion.

(Paper marked P 3 for Identification.)

Mr. Stein: | would like to have the en*
velope that has been identified, marked for
identification.

(Paper envelope marked P 4 for Identifi-

cation.)

Q. Now, Miss Wachter, do you know the hand-
writing of Harwood Fish? A. | don't.

Q Did you ever see it? A No, | didnt. May
have been, | do not know. | am not sure.

Mr. Oliver: “May be” is not evidence.
She says she does not know his handwriting.
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(Answer repeated by the stenographer.)

Mr. Oliver : | ask to strike that out, if the
Court please.

‘t'he Court: I will strike it out, where she
says: “it may have been*

Q Do you know whether any circulars Were
printed from this manuscript marked P 2 for
identification? A. Yes, this was one here.

Q t)0 you know how many were printed? A
Fifteen hundred.

<Q Beside that oiie? A Just fifteen hundred.

Q. Altogether. Do you know what became of
'those circulars? A | don't.

"Q Do you know how much those circulars cost?
A. Seven dollars.

Q. How many dollars? A. Seven dollars.

Q. Do you keep the books for Colby and Me-
trowan? A. | do.

Q Have you your books here With you? A. I
rhave.

). Will you please open your books, are they
Ollt here? A Mr. Colby has them.

Q."Who? A 'Mr. Colby.

Q. Do your books show this charge of seven dol-
lars? A It does.

Q. It is a loose leaf ledger? A. Sales book.

Q. Yes? A Sales book.

Q Who were these fifteen hundred circulars j
charged to? A Good Government League.

"Mr. Oliver: What is that?

A. Gopd'Government League.
Q Who did you send the bill to? A To the
Good Government League.
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Q What is that? A To the Good Government
League.

Q How did you address the Good Government
League? A. | dont remember. Just Good Gov-
ernment League, Roselle Park.

Q. Be careful ; if you can’t remember how you
addressed it, can you say you sent it to the Good
Government League? A. -No.

Q How? A. No.

Q. Are you sure you did not send that .letter or
that bill to an individual? A. 1 am not sure.

Q. Can you say whether you mailed it to War-
wood Pish? Can you say?

Mr. Oliver: | object.
Mr. Stein: It is not leading

A No, | cannot.

Q Do you know.who.paid for it? A .No, |
dont.

Q Does anvbodv in Colby and McGowan’s—no,
I will not ask that question.

Mr. Stein: That is all.

| want to offer the manuscript and the
.circular letter. -No, | will not offer them in
evidence just yet, Mr. Oliver is nervous
about it.

Roy G. Reynolds, a witness; produced on behalf
of the State, being duly sworn on his oath, accord-
ing to law, saith:

Direct examination by Mr. Stein:

Q. Mr. Reynolds, you reside where? A. Roselle
Park.

U

£9



jn

20

°q

r R
Roy Q. Reynolds—For State—Direct

Q. Where did you reside ini October, 19152 A.
Roselle Park.

Q. Do "ou know the defendant) Harwood Fish?
A. Yes.

Q. Is there an organization known as the Good
Government Club in Roselle Park? A. There is
a group of men congregated together known as
the Good Government League.

Q League. Yes. .Did you ever visit Mr. Fish’s
home? A Yes.

Q. Are you a member of that league? A Yes, 1
am one of the eroWd.

Q. Yes. Is Mr. Fish a member of that league?
A Yes, sir.

Q Who Was its president in 19157 A. What
part of 1915 hiay | ask?

Q. October. A. Well,-may 1 ask a question?.
| dont get your question.

Q That may be. A | was given informal presi*
dency in the latter part of October, if that is the
guestion you have asked me.

Q. Who was the president just prior to yourself,
if you recall? A 1 dont know that 1 can posi-
tively state.

Mr. Olivet: Just a moment. If the Court
please perhaps this organization and group
of men keeps minutes.

The Courtr Well—

Mr. Oliver: If they do, this testimony is
not competent.

The Court: | imagine this is all introduc-
tory, but it seems to me it is of very little
materiality at this time. It is simply to
.Introduce matters that ought to be brought
forth,
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Mr. Oliver: If the Court please, he asked
this man who was president of the club.

The Court: If it appears that the club
has minutes and any other question is asked
concerning the affairs of the club, its trans-
actions—

Mr. Stein: Its meetings, | haven’t asked
about that.

The Court: | do not anticipate that any-
thing of that kind will arise.

Mr. Oliver: | havent any means of an-
ticipating what the Prosecutor is driving at.
| simply know he asked who the president
of this club Was and | said that the books
of this club are the best evidence.

The Court: He is asked who preceded
him in that office. Immediately preceding
him, | understand. | will allow the ques-
tion.

A. | Dbelieve that Mr. Mumford Was president
preceding me.

Q. Do you remember ever having visited the
home of Mr. Fish with Louis V. Hobbs? A. Yes,
he was there at that time. We weren’t the only
visitors; we were there together.

Q1 How? A. We were there together at the
time. One time.

Q. Do you know a man by the name of William
E. Johnson in Roselle Park? A. | do.

Q. | want to show you a printed circular marked
P 3 for Identification and ask you whether you
have ever seen such a circular? A Yes, | have.
| Q. How did it come to your notice?

Mr. Oliver: One moment, if the Court
please. | object to this witness being ex-
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amined on this document before it is of-
fered in evidence.

Mr. Stein: If I do not get it in evidence
later on it will not hurt you.

Mr. Oliver: | object to it now on the
ground lie is referring to a document and
asking the witness to testify to a document
that is not in evidence. Simply marked as
an Exhibit for Identification.

The Court: | think that is so, Mr. Pros*
ecutor.

Q I will go back a step further and show you
P 2 for Identification, a typewritten paper with
a name signed to it at the bottom and ask you if

27 you recognize that signature? A. | have never
seen Mr. Fish’s signature.

Q. That was not what | asked you. | ask you
if you recognize that signature? A. | don*t.

Q. You dont? A. | dont.

Q. He doesn’t recognize the signature. Do you
remember whether or no you were at the home of
Mr. Fish when there was a discussion or some
talk, | don?t know which, about a circular to be
issued by him concerning Mr. Johnson?

M." Oliver: One moment. If the Court
please, that puts the words in the witness’
mouth; | object to it. It is very leading.

Mr. Stein: | will ask the question to be
read.

(Question repeated by the stenographer.)

The Court: That is leading. Ask him if
he was at his home any time and what the
Subject of discussion was.

Mr. Stein: He was there so often.
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Q Do you remember

Mr. Oliver: Xmove to strike that remark
out.

Mr. Stein: He has so testified.

The Court: | do not think it injures you.
Mr. Oliver:

I would like the witness to
testify.

Q Mr. Reynolds, when you and Louis Hobbs
were at Mr. Fish’s home what was said in October
last? [ ]

Mr. Oliver: | object; in the first place,
there is no testimony he was there in Octo-
ber.

Mr. Stein: He said he was there. | will 20
, .ask the question again.

Q Were you and Louis Hobbs at Mr. Fish’s home
in October, 19157 ,A. Yes, sir.

Q When you were at the home with Mr. Hobbs,
Avhat was said by Mr. Fish

Mr. Oliver: Now, if the Court please, that
question is entirely too general.

Many
things might have been said without any

reference whatever to this particular case. 30

Q (Continued)—concerning Mr. Johnson? A
Mr. Fish said there was some things he would like
to put in the circular concerning Mr. Johnson.

Q Did he mention them? A. He didn,

Q What was said by you or Mr. Hobbs? A. |
said that anything personal would not go out on

a circular over the signature of the Good Govern-
ment League.

Q And what was Mr. Fish’s reply to that state- 10

10
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lilent of yours? A. If lie had anything to say he
would send it out himself, or something to that
effect.

Q And subsequently do you know whether of
no a circular was Sent out concerning Mr. Joini-
son, bearing the signature of Mr. Fish? A |
didn’t see the circular until I received it next morn-
ing at my home.

@ Was that a circular concerning Mr. Johnson?

Mr. Oliver: Well, now, if the Court please,
t object; it doesn’t make any difference
Whether it Was or not. He said he doesn’t
know what Fish proposed to put in this cir-
cular he was talking about. His objection
Was he Would not submit to anything per-
sonal, but he did not know what Was in the
circular.

Mr. Stein: He got one next day.

Mr. Oliver: | know, but he got what?

The Court: As the question is put | will
have to overrule it.

(Question repeated by the stenographer.)

The Court: | overrule that on this ac-
count: assuming it did concern Mr. John-
son; assuming that the name Fish was print-
ed on it, and it contained all the libelous
matter charged in the indictment, yet there
is nothing before the Court at this time to
show that it was published by Fish, or sent
out by him, and for that reason | cannot
allow it in evidence, at this time at least.
It may be that later on it will be proper
to do so.

Mr. Oliver: I do not think your Honor
intended to say that the matter charged in
the indictment is libelous?

(
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The Court: I have to discuss points as
they are raised here. And I know the jury
on these questions are not paying any at-
tention to what I say. | shall charge them
subsequently as to What | regard as the law
in the matter.

Mr. Oliver; Your Honor does not intend
now to say to the jury——

The Court: | do not intend now to say to
the jury that the matter set forth in the
indictment is libelous. That is a mutter for
proof.

Q. Mr. Reynolds, I am speaking to you now with
particular reference to the circular marked three
for identification, and | ask you whether or no
you were at the home of Mr. Fish subsequent to
the talk that you and Mr. Hobbs and he had when
circulars like that one were being folded? A. Yes,
I was.

The Court: Do you mean after they had
been sent out?

Mr. Stein: No, thev had not been sent our
yet, they were being folded.

Q Who was folding these circulars? A. Some
members in Mr. Fish’s family and a few of the
men of the Good Government League.

Q Do you know Mr. Pawlik? A. Yes, sir.

Q. Mr. Richards? A. Yes.

Q What other gentlemen were there, as near
as you can remember? A. Those were the only
two gentlemen | can really swear were there.
There was others, but | couldn’t really swear who
they were.

Q. On that occasion did Mr. Fish say anything
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to you concerning the circulars of which P 3 is one*
printed circulars? A. Yes, he asked me if | had
read it.

Q What did you tell him? A 1 told him I
hadn*,

Q What did Mr. Fish say? A. He said you bet-
ter, it is interesting.

Q. Then what did Mr. Fish do? A. He attempt-

ed to read it to me, but | was so busy folding cir-
culars that | didnt catch what it Wes.
* Q Do you mean he attempted to read it to you,
or he did, and you didn’t pay any attention to it?
A. | think he made an attempt, it looked that
Way.

Q What was being done with those circulars
after they were folded in Fish’s home? A, Being
put in envelopes with other circulars, with other
circulars the Hood Hovernment League Was put-
ting out.

Q Do you know what became of the circulars
P 3 and others after they Were folded up and put
in envelopes? A. | do not.

Q. Did you, yourself, receive a circular like the
one P 37 A | did.

Q. For identification. And how did it reach
y°u? A. That I dont know, i found it on my
glesk at home When | returned from business that
ay.

Q You did not bring it home yourself? A
No, sir.

Mr. Steini Cross examine.

Cross examination by Mr. Oliver:

Q. Mr. Reynolds, how many members has the
Hood Hovernment Club? A. | cant say.
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Q About how many? A. Oh, | haven't the least
idea.

Q. Dont know how many? A. | don’t know:

Q. Is it &large club or small one? A. Pretty
good size club.

Q. Can you name any of the members other
than those you have named? A. Yes, there is—
. Q Will you name some? A. Langhans, Mr.
Earnst.

Q What is that, Earnst? A. Earnst, Mr. Re"
ton.

Q. Yes. Who was Mr. Langhans? A. | do not
know wdiat his position is, he is an accountant. |
believe he is City Collector, or City Treasurer, or
Clerk, or something of that kind.

Q Some official position? A. Yes.

Q. Does Mr, Renton? A. | think he is holding
a city position also.

Q. Who are some of the other members of this
Good Government Club? A Having not been
very well acquainted in Roselle Park, | couldn’t
say who they were. | know lots of them by sight,
but not by name.

Q. Do you know anything about the purpose of
the Good Government Club, generally? A. | have
understood and assumed that it was for the bet-
ter government of Roselle Park, promoting better
government.

Q As | understand it, when Mr; Fish spoke
about sending this document out; this circular,
you didn’t know what was put in it, did you? A
| did not.

Q. Your only objection to such a circular was
that you did not care—the association, as such,
did not care to have to do with any circular which
contained personal allusions?  A. Absolutely so.
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Q. And that was your only objection to the pro*
posed circular, is it not so? The sending it out
With------ * A. YeS, my objection was | didn’t want
anything in it, any personalities of any kind.

Q Thatis all. A i wasn't in that business.

Mr. Stein: That is all.

Harry  Langhans, a witness produced oh be*
half of the State, being duly sworn on his oath, ac-
cording to law, saith:

Direct examination by Mr. Steini

Q. Mr. LaUghaUs, you are the Borough Collector
of Boselle Park? A t am.

Q. And you know Mr. Fish? A. 1do.

Q. t call your attention to a circular marked
Three for identification on the part of the State
and ask you whether you have ever seen that cir-
cular before? A. | have.

Q When did you see it?

Mr. Oliver: t object, if the Court please,
on the ground this circular is not in evidence.

Mr. Stein:  Well, now, | will never get
it in evidence, of course, if 1 cannot show
these things. Counsel will understand that.

Mr. Oliver: | object, notwithstanding;
there is a way of proving the case.

Mr. Stein: | am proving my case-----

Mr. Oliver: 1 object to this method of
proving, and | object to the question.

The Court: T think volt ought to get it
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in evidence first before you examine on its
contents.

Mr. Stein: t am not asking about its con-
tents. He said be bas seen it before} that is
only to show publication of the circular.

Mr. Oliver: There is nothing, absolutely,
to identify that with anything. They have
not proven that the original was signed by
the defendant.

*The Court: That does not make any dif-
ference. At this time the objection is sus-
tained.

Mr. Stein: Of course, 1 might say now, if
the Court will permit me to, that even
though the State never proves that a man
signed his name to a circular, you can prove
that he published the circular. In other
mAOrds, a man can write all the libels he
wants at home and throw them in the waste
basket. And if | was to write a libel at
home and never intended to publish it, and
Your Honor came to my house and picked
it up and said, that is a good thing on
Oliver, or somebody else, and published it*
the libel would be published by Your Honor,
and not by me. In other words, in iibeling
a man you can do ail you like at home. Now,
then, this circular, even thought that never
bore the signature of anybody, if we show
it was sent out by Mr. Pish, it makes him
guilty of libel.

The Court: Certainly.

Mr. Stein: In other words, if a news-
paper, | bring an article to a newspaper-----

Mr. Oliver: Task leave to interrupt.

The Court: | will listen to counsel
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Mf. Oliver: Will the stenographer read

back a question or two?
‘The Coiirt: The Court will deny your re®

quest.
Mr. Oliver: if the Court please, | except
10 to the rehiark of Your Honor and your an-

swering counsel, it is iu the minutes; | sim-
ply Want the stenographer to read back so
Your Honor would see What it is.

The Court : Frocoed.

Mr. Stein: Your Honor is familiar with
the rule of law as in a case, for instance, of
the neWspapet. A man can bring all the
libels he chooses. He can write them day or
night, and bring them to the Times, and

20 Journal; there is no publication of them
until they put that in the paper, and then
Who is libel? Hot the Writer; the publisher.
So, Xam asking him, now whether lie received
such a circular as the one marked Three for
identification." If he did he can say so.
After | have sufficiently shown that and con-
nected Mr. Fish with it, whether it bears his
signature or not, the proof is complete of
the publication.

Q The Court: Is that your present ques-
tion ?

Mr. Stein: The question is whether he
received such a circular as “3 for Identifica-
tion.”

The Court: Question is overruled.

Q Mr. LaUghans, do you know the handwriting
of Mr. Fish? A. | ought to.
Q T you know? A1 do
10 Q You are Collector of the Borough he is Mayor
of? A | am Treasurer.
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Q. You are-Treasurer; and | call your attention
to P 2 on the part of the State, a printed circular
with the name “Harwood Fish” signed at the bot-
tom of it, and ask you whether that is the signa-
ture of Harwood Fish? A It resembles it.

By the Court'.

Q. Oh, well, cannot you answer whether it is or
not? A. | couldnt say, Your Honor?

Q. Do not leave the Jury in doubt about it. If
it is say so, and if it is not, say so.
By Mr. Stein:

Q. In your opinion is that the signature of Har-
wood Fish? A It is.

The Court: That is his signature to the
typewritten copy that was brought to the
publisher’s office?

Mr. Stein: Yes, Your Honor.

And of which he said fifteen hundred cir-
culars were printed from.

The Court: Yes.

Mr. Oliver: There is no evidence, if the
Court please, that is a true copy. | haven't
seen that original.

The Court: It is not in evidence yet.

Mr. Oliver: He is asking about a“circu-
lar she said there were fifteen hundred
copies made of.

Q. Do you remember receiving an invitation to
call at Mayor Fish’s home, over the telephone?
While you were at Dobbins, bowling? A. | do.

Q When was that? The month and year. Day
of the mouth if possible? A. Day | can’t say, but

10
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I know it was in the latter part of October, if I
remember correctly.

Q About what time of the day, as near as you
can remember? A. SomeWheres around midnight?

Q. Did you know or did you recognize the voice

I* of the person who was speaking to you? Over the
wire? A | did.

Q. Do you kttow the Voice of Mr. Dish over the
telephone? A. | do.

Q Dun yon say whether it was he that called
yon on that occasion? A. | couldn’t positively
swear to it, but I took it for his Voice.

Q. And taking it for his voice, what did you do?
Did you go? A Not that night.

Q. When did you go? A. Early next morning.

2g @ The person, whoever it may have been called
you, requested you to come next morning or that
night? A. Asked me to come next morning.

Q. Speak a little louder. Andon the next morn-
ing whom did you meet at Mr. Fish’s home? A. |
met the Mayor and | believe that was all.

O. Met Mayor Fish? A Yes.

Q. What time in the morning was it you went
there? A. About six thirty.

Q And how, on foot? Or horseback, or anto-

2Q mobile? A Automobile..

Q. What Was the occasion for taking your auto-
mobile? A Take some mail over to the post office.

Q What mail? A For the (rood Government
League.

Q. Was that the import of the telephone call, to
bring your car with you? A Yes, probably.

Q. Did you know what you were going over for,
at six thirty in the morning? A Why certainly.

Q. What for? A. To take some mail over to the

40 Post office to get it in the first mail.
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Q. Who asked yon to do that? A. | believe it
was the Mayor’s voice.

Q Mayor’s voice. In thé morning you met the
Mayor, and then what happened? A. Why, | took
some mail over to the post office.

Q Alone? A hib.

Q. Who Went with yoti? Just tell us, won’t yon,
please, what happened? A. | don’t just remember
who was along, but I think the Mayor was with
me.

Q. Was there much inail? A. Quite a iot of it.

Q. How did you get the mail into the car? A. |
don’t remember Whether it was a basket or a box.

Q You didn’t carry it out ill your hands, you
know that dont you? A | didn’t carry the mail
in my hands.

Q. You carried it in some receptacle, and you
do not know whether it was a basket or box? A
Exactly.

Q Who helped you carry the mail? A The
party who was with me.

Q. Who was it? A | said | believe it was the
Mayor.

Q And where did you carry it to from the
Mayor’s house? A. To the automobile.

Q. Where did you go then? A To the Roselle
Post Office.

Q. Who went with you? A. The Mayor.

Q. When you got to the post office, what did you
do with this mail?

Mr. Oliver: Well, now, if the Court
please, there is nothing to identify this mail.

Mr. Stein: | am going to show that in a
moment.

The Court: I will allow the question.
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Q What did you do with the mail when you
got to the post office? A. | dont just remember,
whether the postoffi.ee was opened or still closed.

My the Court]

Q What did you do with it, throw it there?
A Mailed it all in at once, perhaps, your Honor.

Q. By doing what? What did you do with it?
A. 1 dont remember if the post office was opened.
If it was open we took it in naturally. But I dont
just remember whether the postoffice was opened
that morning, yet, or not. Half past six.

Q. Hid you make a trip to only the one post-
office or a number of them? A. It Was either left
in the postoffice or deposited in the box.

Q You didn’t bring it back from the-postoffice,
did you? A. No.

Q | see. Can you say whether you left it at
dhe postoffice?

The Court: lie said he left it at the post-
moffice.

A. Hither in the box or in the postoffice.
The Court: Was it stamped?
Mr. Stein: Envelopes, your Honor means?
The Court: Yes.
Mr. Stein: Yes.
Q Were they stamped? A. Yes.
Ihj Mr. ’Stein]

Q. One or two cent stamp? A. That Tcouldn't
tell you now.
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Q. Now, do you know what was in that mail?
The Court: Yes or no is the answer.
A. Why? | dont .exactly know.

The Court: Yes or no, do you know what
was in it?

A. | know there was circulars in it, your Hoiior.
The Court: Yes or no?

A Yes. . | i1 'hjl
The Court: That is the.answer.

Q Did you know what the circular was abqiit?
A No, sir.

The Court: Yes or no?

A No.

Q. What is that? A. No, sir.

Q At the posfoffice, what did Mr. Fish say to
you, if anything, about the mail and its contents?
A. | believe he told me there was a circular ip
there of the Good Government Club and also a
personal circular.

Q. By whom, did he say? A. About W. E. John-
son.

Q Did he further say anything about the cir-
cular or sav anything further about W. E. John-
son? A. No.

Q No, Mr. Langhans, in the morning did you
receive a circular through the mail? A. I did.

Q@ And I call your attention to P3 on the. part
of the State for Identification and ask you whether
you received a circular like that
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Mr. Oliver: | object oil the ground it is
not in evidence.

Mr. Stein: It is for identification still.
That is the only Way to identify it, is to
identify the circular by the people Who got
it
The Court: You are comparing a circular
now with a cicrcular that is not yet offered
in evidence.

Mr. Stein: 1 am not doing that. | am
asking Whether he received a circular next
morning in the mail like P3 for the State.

The Court : Yes,

i Mr. Stein: Which is offered for identifica-
ion.

The Courti Yes.

Mr. Stein: And | want to further iden-
tify the circular by other witnesses. It is
not in evidence yet.

The Court: 1 will overrule the question.

O, Were you at the home of Mr. Fish when cir-

culars were being folded and placed in envelopes?
A. 1was hot.

A r- Stein ¢ if your Honor please, | want
to ask this question, and | would like to
argue the point before the Court rules in
case objection is made.

Q Mr. Laughans, did you meet Mr. Fish next
morning, after you and he had mailed these cir-
culars that were brought from his house? A. Next
morning?

Q. Or a few days later, |1 don’t care which. A
I met him several times after that yes.
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Q And did Mr. Fish talk with you subsequently
about a circular? A. He did.

Q Do you know what circular he talked about?
A The one | hold in my hand here | believe.

Q. That is P3 for identification? A. Yes.

Q What did he say about that circular? A. |
couldnt recall the words.

Q 1 dont ask you to do that. A. | don’t recall
the conversation.

Q As near as you can remember what did Mr.
Fish say to you about that circular P3, which you
hold in your hand? A. What | thought of it.

Q. What you thought of it; how did he say
that, Mr. Langhans? A. That I couldnt tell you.
| couldn’t tell you now.

Q. Oh, now.

Mr. Oliver: Well, | object to the question
as not intelligible. HoW did he say it?

| submit this question is not intelligible.

The Court: 1 WIll allow the question to
stand. | notice that the Prosecutor is hav-
ing a good deal of difficulty in eliciting tes-
timony from this Witness; 1 Will allow the
question to stand. Proceed.

(Question and answer repeated by the
stenographer.)

Q That is the question. HoW did yofi eoine to
talk about the circular? Who spoke first? A |
dont remember that.

(Answer repeated by the stepographer.)
A. 1 dont remember who spoke first about it.

Q Where did you meet? A. | believe it was
on the street.

20
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Q In What city? A. Borough of Roselle Park*

Q At any rate, Mr. Langhans, it was in the
Borough of Roselle Park in the street? A. | said
on the street in the Borough of Roselle Park.

Q What time of the day Was this? A 'That I
couldn’t say. | couldnt say whether it Was morn-
ing, noon or night. | couldn’t say now.

Q Did yon Work in Roselle Park all the time,
all day long? A. No, sir.

Q Have you business elsewhere? A. | have.

é}. And do you come home in the evening? A.
| do.

Q. Your work as Borough Clerk is all performed
in the evening? A. Yes, sir.

Q. And now was this on a Week day or a Sun-
day? A It was on a Week day.

Q. And you were not employed in New York on
that day? A At that time | wasn't.

Q. Was it before you went to your Work in the
morning? . A. | Wasn't employed at that time.

Q. You Were Unemployed. Mr. Pish, Mr. Lang-
hans, do you know anything about whether he is
around Roselle Park all the time? A. Not all the
time, no.

Q. Did this talk take place since the last general
election? 'A. | think it was before.

Q. Before. And about how long before the gen-
eral election was it you and Mr. Fish—you at his
request—together with him took these circulars
to the postoffice? A. Several days only.

Q. And was it between the time you took them
to the postoffice and election day you met him and
talked about the circular? A. 1 did.

Q How did it come about? Did you have a
circular in your possession at the time which you
showed him? A No.
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Q Did you have one? A. No.

Q. How did you get talking about the circular?
You ought to have some recollection about it, Mr.
Langhans. A. Why, probably came up in the nat-
urall course, talking about the campaign in gen-
eral.

Q Why can’t you recall for us here just what
was said, except that you say he wanted to know
what you thought about the circular? A. I couldnt
just exactly say, your Honor, how he put those
words, or asked me; just exactly what he said.

Q. Will you please tell me now what you said
in reply to his question what you thought about
the circular, in the language you then used?

Mr. Oliver: | submit that no comment
that this man may have had upon the cir-
cular can bind the defendant in any way.

The Court: There was not any comment
that the witness made.

Mr. Stein: Yes. | am asking the testi-
mony so far as he asked the witness what
he thought about circular for identification
number three on the part of the State. |
have a right to show the entire conversa-
tion, and what was said in reply.

The Court: I will allow the question to
stand.

Q What was your reply? A. Is that per-
missible?

Q Yes, | am sure the Court will pardon it. If
it don’t I will beseech the Court to do it for you.
A | said, “It was damn rotten record.”

(Answer repeated by the stenographer.)

Q Now, Mr. Langhans, you and the defendant
are very friendly, are you not? A. We are.

20
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Q And you are the Borough Collector of the
Municipality of which he is Mayor? A. | am the
Borough Treasurer.

Mr. Olivet: | object, if the Court please,
it is not material.

The Court: | will allow the question to
Stand.

Mr. Oliver: 1 object to the testimony, to
the State discrediting its own witness.

The Court: | do not understand the State
is trying to do that.

Mr. Oliver: On what other theory is it
admissible?

The Court: He wants to show that a
feeling of friendship exists between those
tWo men.

Mr. Oliver: And I submit it is absolutely
immaterial except to show this witness-----

~The Court: 1 will allow it to stand.

Mr. Oliver: i ask an exception.

The Court: Exception granted.

Exception allowed, sealed accordingly.

JAMES C. CONNOLLY, [1.5s]
Judge.

Q Did you on the twenty-fifth day of January
of this year, make a statement which | herewith
show you, and sign it?

(Hands statement to witness.)

Q. For the purposes of this prosecution? Is that
your signature? A. My signature; yes, Sir.

Q. Was that statement written in your presence?

The Court: Read it over first.

A. Everything is there all right.
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Q What? A. Everything is there all right.
(Answer repeated by the stenographer.)

Q. That you said ? A But one word.

Q But one word. What is it? A The Word
“Becord.”

Q You made a statement then, Mr. Langhans,
on the sixteenth day of January—twenty-fifth day
of January, 1916. A. there is no period there and
| asked that it be put in there. “I told him----- |

Mr. Oliver: One moment, if the Court
please, | object. By what right has the State
got to discredit this witness, attemptlng to
discredit the witness?

The Court: The paper is not mtroduced
for the purpose CF discrediting him.

Mr. Oliver: Then why is the Prosecutor
permitted to ask such questions?

The Court: Very frequently witnesses
are called who forget transactions that have
passed and where a written document is
presented to them showing what they have
said on some previous occasion that, perhaps
refreshes their, memory if they have made a
statement either qualifying the document
presented or, perhaps, denying they Wrote
it or that it contains the facts as they ought
to appear. Now, before the Prosecutor
may cross-examine on the paper you are at
liberty to take it and crossi-examine the wit-
ness to ascertain under what circumstances
it was signed by him.

Mr. Oliver: 1object to the question if the
Court please.
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The Court: If that is the only thing |
shall allow the question to stand, but it may
be that after the cross-examination of the
Witness on the paper that the Court Will not
allow it in evidence. | do not know. e

M* Stein: May | suggest that this wit-
ness has already testified on the record that
he asked that the Word “rotten*’ be added
to the—the Word “Record” be added. He
Said he asked When this Was made—he varies
it only now “I told him | thought it was
damn rotten,*’ that he asked that the word
“record” be added, and it was-not added.

Mr. Oliver: 1 see.

The Court: Do you desire to cross-ex-
amine on the paper?

Mr. Oliver: | will cross-examine later.

Q. Then, Mr. Langhans, you do not deny that
that is your signature on this statement?

Mr. Oliver : | object to the question.
The Court: Question allowed.
Mr. Oliver: Exception.
Exception allowed—sealed accordingly.
JAMES C- CONNOLLY, To. sl
Judge.

O. Do you? A. No, that is mv signature.

Q. Excent that you sav that when the statement
was written out—and you read it, did you? A T
did.

O You wanted the word “record™added to the
lanamna«e which is there contained, “T told him |1
fhorio'lif ~ Was-damn rotteo?” A 1 did.

Q. It was not added? A. No.

Q. Is that so? A. It wasnt added while | was

m-)®m
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signing. It was handed to me. | signed it and
he said he would add it to it.

Q. Yon wanted it added after you signed it? A
No, it was supposed to be added right then, and it
was promised to be added and | signed it.

Q. Why didn't you have it added before you
signed it? A. That is my carelessness.

Q. That is through carelessness: your statement
now is that statement you signed, should have
contained the language—when you were asked by
Mr. Fish what you thought of the circular—I told
him | thought it was damn rotten record?” A
Yes. . ooV

Q. “Damn rotten record?*’ Aj Yes.

Q. And not that you told him it was “Damn
rotten”? That straightens it out. Mr. Langhans,
you were employed where last October? A. Last
October? At that time | wasn’t employed.

Q What say?

(Answer repeated by the stenographer.)

A. In October.

Q. Where had you been employed just previous
to that?

Mr. Oliver: | object as immaterial.

The Court: How is that material, Mr.
Prosecutor, if it is material? i

Mr. Stein: | do not want to state. | can-
not very well state.

The Court: | will allow your question
presuming you are going to show its ma-
teriality.

Mr. Stein: | hope to show it.
The Court: 1 will allow it.

Q. Where were you employed previous to Oc-
tober? A. Dodge Process, Incorporated.

(Answer repeated by the stenographer.)
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Q. Had you—
Mr. Stein: Cross examine.
Cross examination by Mr. Oliver\

Q. Under What circumstances did you sign that
paper? Where did you sign it? A In the Prose-
cutor’s office.

Q When? A. On that day.

Q. What time Of the day? A. Around twelve
o’clock.

Q. How did you come to be in the Prosecutor’s
office? A. They asked me up there.

Q. Who asked you up there? A Mr. LoWden.

Q Where were you when he asked you? A
Downstairs in the corridor.

Q What were you doing down there? A. | was
subpoenaed to appear in the Court of Quarter Ses-
sions.

Q At what time? A 9.30.

Q. What time did Court open that day? Do you
know? A | dont know, because | Wasnt in the
Court Kooin.

Q. You were subpoenaed to appear in this Court
at 9.30, and you came to Elizabeth, and where did
you go? A To the Court House.

Q What part of the Court House? A. Down-
stairs in the corridor.

Q You saw Mr. Lowden? A. That morning.

Q What time? A. It was about ten o’clock.

Q Who is Mr. Lowden, do you know? A. Yes.

O. Do you know What official position he holds?
A. Yes.

O. What? A Assistant County Detective.

Q. Assistant County Detective; where does he
live? A. Mr. Lowden?
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Q Yes? A Roselle Park.

Q. What did he say to you when you met him
here at ten o’clock that morning in the corridor?
A He said we were half an hour late, and we were
wanted in the Prosecutor’s Office.

Q, He said you were half an hour late and you
were wanted in the Prosecutor’s office? A. Yes.

Q. What else did he say to you? A. Come right
upstairs,

Q. Did you go there then? A. Yes.

Q. How long were you there? A. Until after
twelve,

Q. Well, what happened When you got there?
To the Prosecutor’s office? A. | was asked to sit
in the ante-room,

Q. How long did you sit in the ante-room? A.
About an hour, | should judge.

Q How long were you in the Prosecutor’s office?
A. About three-quarters of an hour.

Q How did you come to sign the statement?
How did you come to sign the statement? A. Well,
I was told | was there to tell everything | knew,
and that | had to sign it,

Q. Were yon threatened in any way? A. t was;
Yes.

Q How? A. | was told that the Federal author!-
ties would take this matter up and they would get
after me for taking it to the postoffice.

Q. Who told you that? A. | dont just remem-
ber it was the county detective or the assistant
county detective.

~Q Was the county detective there too? A. Yes,
Sir.
"Q Mr. Galatian? A. Yes, sir.

Q Up to that time you refused to make a state-

40
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ttient, had you? A. Yes. That paper hadnt been
drawn or anything up to that time.

(Auswer repeated by the stenographer.)

@ Who Wrote the paper? Wrote this Writing
on the paper? A. Mr. LoWden.

Q. Mr. Lowdeh wrote it. Which is correct, Mr.
Langhans, the statement you made here that you
thought the circular Was rotten, or the testimony
given here today that it Was a rotten record? A
Testimony given today.

Q You have not seen this paper after you left
the Prosecutor’s office that day until it was shown
to you just now, on the stand, had you? A. No,

SIIrQ. ]}Ao what did you refer when you said i4[ IS a
“damn rotten record”? A. To the bottom end of
that circular.
Q What? A. Bottom of this circular.
fmr.-i- Wy .
Mr. Stein: Wait a minute now, don’t an*
swer until Xobject.

Q When was that conversation with Mr. Fish
with reference to the time When the circular was
mailed? Next morning? A That | couldnt ex-
actly say, do you mean-----

(Question repeated by the stenographer.)

A 'Yes.

O. Next morning. You testified that voti are
Collector of the Borough of Roselle Park. Are
von appointed or elected? A. Elected.
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Q. Mayor Fish did not appoint you then? A,
No, sir.
Mr. Oliver: | think that is all.

Redirect examination by Mr. Stein:

Q. Now, Mr. Langhans, you say in this state-
ment, which has been shown you, “I know Har-
wood Fish, Mayor of Roselle Park; | was bowl-
ing—

Mr. Oliver: | object to that if the Court
please, that statement is not in evidence.

The Court: Do you offer it?

Mr. Stein: He said he signed that state-
ment out of fear.

The Court; Do you offer it, in evidence?

Mr. Stein: No, | want to cross-examine
him on the statement he signed through
fear and through threats.

The Court; I will allow you to do that.

(Question repeated bv the stenographer.) *

Q (Continued) —in Frank Robbins’ place on
the night before this circular signed by Fish, and
attacking William E. Johnson, was mailed.” Did
you say that, Mr. Langhans; is that right? A
Yes.

Q You say: “That night Mr. Fish called me
up on the telephone, and told me he had some mail
that had to get into the postoffice at six-thirty the
fpllhowing morning.” Is that right? A That is
right.

Q. Is that all true? A. That is correct.

Q “He asked me if I would take the mail over
in my car.” A. That is correct,

Q “I went to Fish’s hotise at six-thirty ilext
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morning. We took the mail, Fish and I, in my car
to the postoffice,” Is that right? A. We did.»
The Court; Is that right?

A. Yes.

Q That is true? A. Yes, that ift right,

Q. “Fish told me that in the mail was a circular
about Johnson.” Is that true? Eid he tell you
that? A Yes.

Q. “That day | got one of the circulars in the
mail.” Is that right? A. Yes.

Q “1 later hiet Fish and he asked me What I
thought about the circular.” Is that right? A
Yes."

Q. “And 1 told him I thought it was damn rot-
ten.” And that it wrong? A. That is wrong,

Q. And that is the only thin% that is Wrong? A
Exactly.

Q. That should have read? A. “Record.”

Q “I told him I thought it was damu rotten

. record? A. Yes.

Q. Word “record”? A. Yes.

Q. Otherwise what you said to the Prosecutor’s
detective Mr. Lowden was true? A. Yes.

Q Do you want the Jury and the Court to be-
lieve now that you were scared into telling the
truth? A. No, but there was other things that was
said there that dont appear on that paper.

Q, But you did not sign anything but the truth,
did you? A. Exactly.

Q. And so you were not scared into telling a lie,
were you? A No.

Q. Except that the word “record” is left off this
statement? A. Exactly.

Mr. Stein: That is all.
Mr. Oliver: That is all.
Mr. Stein: 1 am going to offer the circular



Gl
Ha/rry F. Langhans—For State—Redirect

taken to Colby and McGowan, marked for
identification P 2 in evidence at this time,
together with circular printed therefrom
marked P 3 for identification. It is a copy,

an exact copy. | am going to offer the manu*
script, and exact copy of it.  These two 10
marked P 2 for Identification and P 3.

Mr. Oliver: | object to the offer, if the
Court please, for these reasons: assuming
that is a copy, on the ground of the variance
between the circular and the indictment.
The indictment charges one paragraph of
this circular as having been libelously pub-
lislied and the rule, as | understand it, and,
in fact, it is given in Wharton’s Criminal
Law. | quote from that work (volume .,
three, page 2162, section 1982) ; I will read
the paragraph. “The alleged libelous mat*
ter must be set out, accurately, any variance
being fatal” (reading). For that reason |
submit there is such a variance between the
circular now offered in evidence and the in-
dictment as to make the offer of the circular
immaterial, because it should not be offered
in evidence.

The Court: Desire to say anything? 30

Mr. Stein: I do not think it is really nec-
essary only just to remind Your Honor
again of the fact that if a man is libelled in
a newspaper, why, the whole newspaper has
got to be offered in evidence. While the
libel set forth in the indictment is only that
part of the whole publication which the
State alleges to be libelous and there is not
a great deal of difference between a circular
and a newspaper in that regard. 40



62
Harry F, Langhans—For State'—Redirect

I understand Counsel’s motion to be that
we have to say in an indictment that a part
of a newspaper publication was libelous in
that it said certain things. The fact is that
the indictment in the case of Brake —

The Court: The State against Drake.

Mm Stein: The State against Brake, on
wfle iii this very Court was based upon a
newspaper publication, and in that indict-
ment was simply set forth such portions of
the publication as were said to be libelous,
without prefixing the jlanguage in the part
wherever such things were said. The indict-
ment follows that case Which has been “ad-
judicated upon, and there is not any ques-
ti°n about the formality of the indictment,

Mr. Oliver: There was nO question about
the legality of the Drake indictment. |
dont know What that said, and there is
nothing in the case to show. As;a matter
'of fact, that Was'published in a newspaper;
this is not a newspaper and 'this does Hot
sapply'to a newspaper. Here is a circular
:sent'ouC-"—

The Court: The only objection raised
against the two papers which have been al-
ready offered for identification, and that are
offered in evidence, is the fact that it does
not set forth—is the fact that the indict-
ment does not set forth all of the Written
-matter contained in those circulars,

Mr. Oliver: Kb/sir.

The Court: Therefore, they should not be
*admitted in evidence?

Mr. Oliver: That is not the point. It ap-
pears from this circular that the -matter
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charged is only a part of the circular, and
that under the rule laid down by Wharton,
the indictment must show—and that rule
is very plain;; there is no.question—what .is
.going into the construction of it.  Unless
counsel has something :to contradict this au-
thority. 1 jbelieve this is the authority.

(Handing Wharton to the Court,.) There
is the pdiUt.

The Court: If | understand your objee*
tion, it is this: that since a parts>f the ah
leged libelous matter has been selected for
the indictment it has not been introduced
with proper jintroductory words.

Mr. Oliver: Absolutely; yes, sir,

The Court: That.is. all?

Mr. Oliver: Yes, sir.

The Court: Does not go to the essence of
the offense, if there be any offense?

Mr. Oliver: It goes to the validity of the
indictment, if the Court please.

The Court: The Court will overrule .the
objections.

Mr. Oliver:T pray an exception.

The Court: You may have an exception.

(Circulars marked in jevidence P 2 and
P 3 respectively.)

Exception al lowed—sealed accordingly.

JAMES C. CONNOLLY, (1. s))
Judge.

(The Prosecutor reads Exhibit No. 2, the
circular, into the record.)

The Court; |1 am of the opinion that'the
whole publication in which the alleged libel
appears should be admitted in evidence.
Malice is an ingredient of the offense
charged against the defendant and the whole

iig

40
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publication will therefore be submitted to
the jury in order that they may determine
whether there is anything in the publication
which Would give a different coloring to the
language charged to be libelous, but I may
i say, and | will say now that | cannot, at
this time, see how testimony can be given
in support of charges Which the publication
tnay contain, and which are independent of
the language charged to be libelous. Such
a course would lead us into considering
facts which have no relation in the case, and
would only obstruct the real question at
issue.
Mr. Oliveri Your Honor is just announc*
ing his opinion?
The Court: I am announcing my position
on it now.
Mr. Oliver: 1 mUst take exception to the
announcement of the Court.
Exception allowed—sealed accordingly .
JAMBS C. CONNOLLY, (1. s.)
Judge.

W. Lincoln Phillips, produced as a witness, on
behalf of the State, being duly sworn on his oath,
according to law, saith:

Direct examination by Mr. Stein:

Q You are a resident of Roselle Borough? A
Yes sir.

Q And were you such in 1914? A. Yes, sir.

Q And do you know Mayor Fish? A. Yes, sir.

Q. Of the Borough? HoW long hate you known?
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him? A. Oh, possibly, about four years, maybe
a little more; around four years.

The Court: You know Mayor Fish, you
say that long?

A. Yes, sir.

Q. Did you have a conversation with Mayor Fish
in August, 1914? A. Yes, sir.

Q. Concerning what? A | went to his house
that evening to discuss or talk with him about a
proper political organization in the town. We
wanted a real organization; and | Wanted to form
a well organized organization and | went there to
talk to him about that thing. 1 had been to see
him on a number of different occasions and that
is the reason | am able to fasten the date this other
item came up. And during the conversation he
told me that Mr. Johnson, when a member of the
Union County Grand Jury, after an indictment
had been returned against Dr. Albert Snowden, se-
cured by some means, to keep that indictment from
being turned in.

Q. Yes? A. And at the proper time he would
throw it into Johnson.

Mr. Stein : Cross-examine him.
Cross examination by Mr. Oliver :

Q How long have you known Mr. Fish? A
About four years as near as | can remember, sir.
Q. Are you anything of a politician?

Mr Stein: Wait,..I object to that.
(Question repeated by the stenographer.)
The Court: T cannot see how that will

20
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have any bearing on this question, Mr,
Oliver.
Mr. Oliver: | withdraw this question, ".

Q. Did you ask Mr. Fish to appoint you Bor-
ough Clerk?

Mr, Stein: One moment, | object on the
ground that is not cross examination.

The Court: t will allow that,

Mr. Stein: 1have simply asked about the
conversation between him and Fish.

The Court: This may be going to impeach
his—»—

Mr. Stein: All right.

(Question repeated by the stenographer.)

A. | wrote a letter laying up my name before
him for consideration for that office.

Q Answer my question. A. That is the only
way | can answer that. This was the first step in
the proceeding.

The Court: Tf the attorney asking the
question insists upon it, you must answer
by saying yes or no, and he may, under the
rules, apply to have all the rest of your an-
swer stricken out. Answer yes or no.

A Relative to the way his question is | an-
swered, he said if | Wrote or spoke it.

The Court: The State’s attorney will
elicit that whole subject subsequently may-
be.

1Question repeated by the stenographer.)

A.l wrote him a letter first and then had a con-
versation with him personally afterwards.
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Mr. Oliver: Well, the gquestion is not an-
swered Your Honor.
The Court.: It is not answered jet.

A Yes.

Q. Did he refuse you? A. Yes, sir.

Q. Did you threaten to get even with him for
hisrefusal? A Do you want the statement | made
to him?

Mr. Stein: Yes, yes.

Mr. Oliver. The question is answerable
yes or no, if the Court please.

The Court: Yes or no.

(Question repeated by the stenographer.)

The Court: Yes or no?

A. Yes, sir.

Q Have you approached any prospective wit-
ness in this case with regard to the testimony to
be given by them in this case? A. 1 only had a
conversation with one man.

Q You did then? A One man.

Q Who was it? A. Mr. Bradstreet came out in
the train one night;' we talked over the case.

Q Do you know Mr. Skide? A. T know Mr.
Shide; yes, sir.

Q. Did you have a talk*with him about the tes-
timony he was to give here? A. No, sir.

Q. Sure about that? A. Absolutely sure.

Q Do you know Mr. Pawlik? A. Yes, sir.

Q. Did you have a talk with him about the tes-
timony to be given here? A. No, sir; no consid-
eration.

O. Not a word. A. Testimony to be given here.

O. Mavhe we are quibbling; did you have a talk
with him about this case? A. Yes, sir.

20
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Q. When? A A day or two following the last
time this case was up.

Q. What was the nature of your talk? A. With
who?

Q. With Pawlik? A. | asked him if he had—
knew that his name was going to be used in this
circular.

Q With what? A. If he kneW that his name
Was going to be used in this circular as campaign
treasurer; was going to appear on that as treas-
urer.

Q Going to appeal* on What circular? A. The
circular that I was shown around that time, bear-
ing on this case.

Q Around what time. A. Along in October.

Q. Last October? A. October when this Was
issued, 1915; last year.

* Q. Did you see the circular then? A. 1did; yes,
Sir.

Q. 1ani asking about a talk you had with Pawlik
since the last day in Court here? A 1 told you
about two days afterwards.

Q. What did you Say that day? A. 1 talked to
him about—I asked the question whether he' knew*
wiiat was in this circular before his name went on
as Campaign Treasurer, at the bottom.

Q What else did you say as to that? A. That
Was the specific thing | went to him for.

Q. Specific or not, what did you say to him? A
1 can’t remember anything else at the present time
| talked to him about.

Q. Did you say you came to him to talk about
the case? A This particular item of the case.

Q. About this case? A. No, sir.

Q. Did you tell him you came from Johnson?
A. No, sir.
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Q. Deny that? A. No, sir.

Q. How did you come to talk to him about how
he was going to testify in this case? A. | was in-
terested he has been a friend of mine and 1 am
interested in his welfare.

Q. Interested in whom? A. Mr. Pawlik; he was
formerly a friend of mine; an associate.

Q. You went to his home on purpose to see him?
A. Yes, | made that a specific reason to see him.

Q. Because you thought Pawlik might get into
trouble because his name was signed on it? A
| asked a question point blank if he knew it was
put_tin that circular or whether he put his name
on it.

Q. But the question is put to you point blank to
say whether you went to see him about anything
else? A. | went to see him about that one par®
ticular item in that one.

Q Did you talk to him about the testimony he
Wats to give in Court here? A No, sir: absolutely
no

Q. Did you say these words, or words to this ef-
fect : “They are going to get Pish; there aré twenty-
théeg"against him, and you better come over to our
side’

(Question repeated by the stenographer.)

A | didnt.

Q. Nothing of that kind. A. Yes, sir; some-
thing of that kind.

Q. What was it? A. | said the seriousness of
this thing was that the whole Grand Jury’s in-
tegrity was impugned by a document of this char-
acter. in my estimation.

Q. You were referring to the twenty-three men
on the May Grand Jury, May, 1911? That is what

10

20

ao



70
W Lincoln Phillips—For State—Cross

you referred to? A, The Grand Jury involved in
this case.

Q. How involved in this case; the one involved
in this indictment; or the one mentioned in the
circular? A The one that the indictment refused

jg to return against this person.

Q. Your anxiety was this document referred to
the twenty-three men? A Exactly.

@ That had served oh the May, 1911> Grand
Jury, is that true? A. That is true.

Q Who told you that that was the bad part of
this case? A. Nobody told me.

Q. Well, how did that occur to you?

Mr. Stein: | cannot see the object of this
examination.

The Court: He may impeach his testi-
mony ; that is what it is allowed for.

(Question repeated by the stenographer.)

A. It occurred according to a process of reason-
ing on my part.

The Court: The Court will now take a
recess until two o’clock.
Adjourned until 2 P. M.

50

Afternoon Session, 2 T\ M.
W. Lincoln Phillips (resumed).
Cross-examination by Mr. Oliver (continued) :
Q. Before the adjournment we were referring to

a conversation you had with Mr. Pawlik. On that
40 occasion did you say to Mr. Pawlik that they had
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a halter around Fish’s neck and they were going
to hang him? A. Used no such language*
Q Anything of that sort? A. No, sir*

Mr. Oliver: That is all.
Redirect examination by Mr. jSteirtl

Q. Now, Mr. Phillips, you Were asked the ques-
tion whether you had threatened the defendant,
Mr. Fish, at any time, or at one time, and | think
you wanted to explain that further than an answer
of yes, did you? A. Yes, sir.

Q. Well, now, what was said that brought forth
the answer yes, between you and Mr. Fish? Con-
cerning the threat? A .\he point of argument,
the point of controversy which came, Was the
Mayor naming McNaughton as Chairman of the
Police Bureau. | threatened if they ever approved
McNaughton to the Police Board | would start an
anti-saloon War in the town.

Q Now, Mr. Phillips, about how long ago? A
Well, that was in the month of December, 19i4.

Q. 1914, Mr. Phillips, did you threaten Mr. Fish
a* any time with coming forth and giving testi-

Mr. Oliver: | object if the Court please.
Mr. Stein: | havent finished my question.
Don’t answer.

Q (Continued) —with coming forth and giving
testimony to the effect that he told you that at the
erope_r time he Would throw it into Johnson? A

o, sir.

m
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Q. This so-called threat had no bearing what*
ever, did it, upon the—«—

The Court; That is leading.

Q. Had this So-called threat any bearing What-
eveii WoOn this prosecution? In 1914, when you
made it ill 1914? A No, sir.

Q. Hid you know at that tihie that there was
any prosecution about to be commenced in 1916?
A. Absolutely not.

Q. Did you know? A. Absolutely not.

Q. At that time had Mr. Fish issued any cir-
cular concerning Mr. Johnson? A. Not to my
knowledge..

Q No. The only circular that you have knowl-
etge F Was issued, is what circular? A The
circular that was handed to me one day in the
Borough of Roselle Park.

Q I call—I show you Exhibit P3, and ask you
if that is the circular that was handed yon in the
Borough of Roselle Park? A. Yes, sir.

Q. To which you refer? A. Yes, sir.

Mr. 3tein: That is all.
Recross-e.rdmjnation by Mr. Oliver:

Q And it was before you received this circular
that Mr. Fish said that, something about Johnson
having protected somebody before the Grand Jury?
A In August, 1914.

O. In August, 1914, he told you that? A. He
told me that Dr. Albert Snowden—an indictment
was returned against Dr. Albert Snowden through
the Grand Jury, but that through Johnson’s efforts
it Wash*t turned in against him.
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Q. Did he say how he found that out? A. He
s_ailclzl that a party had told him about it confiden-
tially.

Q Did he say what party? A. | dont remem-
ber that he used the man’s name. Only a party told
him confidentially.

Q. Think carefully, Wont you? A. | have been
thinking carefully on that point and | find noth-
ing defined in my memory except that general
s_taltlement that somebody told him that confiden-
tially.

Q. That is the way he claimed to know it? A
Yes, sir.

Q. And that was in August? A. 1914.

Q 1914. And when was that you asked to be
appointed Thorough Olerk? A. In December.

Q. 1914? A Yes, sir.

Q And when was it you threatened to form an
anti-saloon league ? A During the----- at the
same time.

Q Before or after? A. At the close of our little
;:_onference and argument and discussion at that
ime.

Q. When was it you threatened to get even with
him? A. Same time, politically.

Q. Beg pardon? A. Same time, politically.

Q. Politically. What do you mean by that? A
Just what the word implies.

Q. What does it imply as you use it? A As I
use it, it meant that I would throw: what little
political power or influence | had against him and
his crowd.

Q. And his crowd? A. Yes, sir.

Q. What crowd do you refer to? A. So-called
Good Government League. Q. That is the way you
describe it; so-called Good Government League. A
There was no league to my knowledge.
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Q Your threat was as against the efforts of the
Good Government Club you would found an anti-
saloon league, is that it? A Contingent upon his
placing this gentleman at the head of the police
committee.

Q. I am not speaking about placing Norton Me-
NaUghton on the police committee. | am talking
about your threat to him when he would not ap-
point yon Borough Clerk ? A That Wasnt the
motive of my threat.

Q. You Were more interested in McNaughton”s
not getting the job than you Were in getting one
yourself? A. No, sir.

Q You didn’t threaten him when he refused to
give you a job, did you? A That wasn’t the motive
of my threat.

Q. What was the motive of yoUr threat? A The
motive of the threat was placing McNaughton as
Chairman of the Bolice Committee.

Q. That is the only time you ever threatened
him? A To my knowledge that is the only time
| ever threatened him.

Q. Don’t you know whether you ever threatened
him or not? A To mv knowledge, that is the only
time.

Q. Who Was appointed Borough Clerk? A. Mr.
Renton.

Q. Mr. Charles E. Renton. Did you threaten
Fish with any dire results if he appointed him?
A. No, sir.

Q. Do you know who made up the Good Gov-
ernment Club?

Mr. Stein: Well, I am going to object
now, because this is not re-cross at all.

Mr. Oliver: | will withdraw the question.

Mr. Stein: That is all.
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William E. Richards, produced as a witness on
behalf of the State, being duly sworn on his oath,
according to law, saith:

Direct examination by Mr. Stein:

Q. Mr. Richards, you are a resident of Roselle
Park? A. Yes, sir.

Q. And you know the defendant, Mr. Fish? A
Yes, sir.

Q. And you are a member of the Good Govern*
ment League? A. Yes, sir.

Q And hold any office in it? A. | hold the
office of Secretary.

Q. | show you a circular, marked P 3 on behalf
of the State, and ask you if that circular was is*
sued by the Good Government League? A. No,
Sir.

Q. It says at the bottom it Was paid for by the
Good Government League. A. | see it is paid for
by Charles Pawlik.

Q. What else? A. Treasurer of the Campaign
Committee.

Q Who is Charles Pawlik, Treasurer of the
Campaign Committee, if you know? A. Mr. Paw-
lik as 1 know him is a man that lives in Roselle
Park, employed by the Singer Manufacturing Con*
pany.

Q. What is he treasurer of, if you know?

Mr. Oliver: | object—I withdraw the
objection.

Q. Is he a member of the Good Government
League? A. Yes, sir.

Q. Was the Good Government League conduct-
ing a campaign in Roselle in October, 19157 A
Yes, sir.

10
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Q. Roselle Park. Was he Treasurer of the Cam-
paign Committee of that League? A. He was
Treasurer of the Good Government League.

Q. Did the Good Government League issue that
circular marked P 3 on the part of the State?
A. Not to my knowledge.

Q. And you were Secretary at that time, were
you? Av Yes) Sir.

Q. Were you in the home of Mr. Fish during the
campaign of 1915? In the fall? A. Yes, sir.

Q. | call your attention again to the circular
there marked P 3 on the part of the State, and ask
you whether you saw any circulars of that kind in
his house? A | didn't.

Q. Atthat time? A. | didn't.

@ Were any circulars issued like that, or rather
folded at that time, in Mr. Fish’s house? A. | be-
lieve they were to the best of my knowledge.

Q. What do you base your belief on? A. 1 was
there and folded sohie circulars, but I didn’t know
what the circular Was at that time.

Q. Well, you mean you didnt read the circular?
A. Ho, sir, 1 hadnt Seen the circular. 1 got to
that house about half-past nine and 1 started right
in folding the circulars and that was the only time
| ever seen the circular.

Q Who was folding the circulars beside your-
self? A Mr. Reynolds was there and Mr. Fish.

Q. Who else? A. | believe Mr. Pawlik.

Q. Who else? A. | believe Mr. Earnst and Mr.
Monford.

Q. Take a look at that circular before you in ex-
hibit, marked Exhibit three on the part of the
State, and tell me now whether you didn’t fold
circulars like that one and put them into envelopes
at Mr. Fish’s home that night? A. | couldn’t say
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it was that circular; | folded some circulars; |
couldnt say it was that one.

Q. Did you take from the home of Mr. Fish, on
that night, two circulars the same as Exhibit three?
A. 1 dont know that | took two. 1 know | had
one | looked at after.

Q. Like that? A. Like that; yes, sir.

Q When did you get it? A. At the I£8me of
Mr. Fish.

Q. How many circulars were being put in en*
velopes that night? A. | couldnt tell you.

Q. You were folding some? A. | know, but I
couldn’t tell you.

Q. Was there more than one? A. Oh, yes.

Q What sort of envelopes did you put them in?
A | didnt notice the envelopes; |1 was folding
the circulars.

Q You didn’t see any of the envelopes at all?
A. | saw envelopes there, but | didn’t notice What
they were like.

Q. Were they one-cent stamped envelopes or two-
cent stamped envelopes? A. | didnt notice it.

Q. Did you receive a circular through the mail?
A Yes, sir.

Q. Like Exhibit three on the part of the State?
A Yes, sir.

Q How many days after you Were folding the
circulars in Mr. Fish’s home? <A. Next morning, |
believe.

Q. The circular which you took home like P 3
was brought by you from Mr. Fish’s home? A
Yes, sir.

Q. And where did you get it in his home, and
from whom? A. Off the table, t

Q What table? A. Table there in the dining
room.
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William E. Richards—For State—Cross
William E. Richards—For State—Redirect

Q. Was Mr. Fish there? A. He was there, yes,
Mr. Stein: Cross-examine.

Cross-etmmination by Mn Oliver :

Q Can you State Who are the members or the
Good Government League of which you are Sec-
retary? A Why some of them.

Q Will you liante some? A. Mr. Reynolds, Mr.
Monford, Mr. Earnst, Mr. Pawlik, Mr. Hobbs, Mr.
Shide, Mr. Knapp.

Q Mr. Who? A Mr. Knapp.

Q Mr. Knapp? A Yes. Thatis all I can think
of now.

Q How many members have you got? A. |
don’t know.

Q You havent records of the club with you,
have you? A. No, sir; | haven't.

Q. Where are they? A | left them at the office
of the County Detective.

Mr. Oliver: All right.
Re-direct examination by Mr, Stein :

Q You attended these meetings regularly of the
Good Government Club? A. Some of them; yes,
Sir.

Q. Have any money in the treasury of the Good
Government Club? A. There was some money
given over to one of the men one night, | was there.

Q. Who gave it?

Mr. Oliver: | object.

The Court: What bearing has it on the
Subject?
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Noah Woodruff, produced as a witness, on be-
half of the State, being duly sworn on his oath,
according to law, saith;

Direct examination by Mr. Stein:

Q. Mr. Woodruff, you are member of the Union
County Board of Freeholders? A. Yes, sir.
Q. And when were you elected or re-elected? A
November 2nd, 1915.
Q And who was your opponent at that election?
A. William E. Johnson.
€ )
Mr. Stein: Mr. Johnson, stand up.
(Mr. Johnson stands up in the Court
Room.)

Q. Is that the gentleman who is now standing
up in the Court Room? A. Yes, sir.

Q. How long do you know Mr. Johnson? A. Oh,
perhaps four or five years.

Q. Do you also know whether he was a member
of the Grand Jury of this county? A No, sir; |
dont know only from hearsay.

Q Yes. And you were the successful candidate
for the recent election? A. Yes, sir.

Q Onthe Democratic ticket? A. Yes, sift

Q. Do you know Mayor Fish, the Mayor of Ro-
selle Borough? A. | have a slight acquaintance
with him.

Q You don’t mean that, do you? A. Most as-
suredly. I never had any great acquaintance with
him. Only as a matter of business. That is all.
Known him for seven or eight years, | guess.

Q You see him most every day, do you not?
A. No, sometimes | don’t see him in a month.

Q. You are living right there in the Borough of
Roselle Park together? A. Yes.

Q. You are the Police Judge up there, are you
not? A. Yes.

10

20

30



0

)
Noah Woodruff—For State—Direct

Q. And lie is the Mayor of your town? *A. YeS,
Sir.

Q. And you have been a resident of Roselle Park
how many years? A. Why | have lived where | am
now for the last, over about fifty years.

Q. Now Judge, when you ran for Freeholder re-
cently in the Borough, did Mayor Fish take any
interest in your candidacy? A. | dont think I
spoke to.Mayor Fish over three or four times all
during the whole campaign,

Q That is not what | asked you. | asked you
if lie took any interest in your candidacy? A How
can | tell unless | spoke to him about it?

Q. You might tell from one conversation. Can
you say whether he did or not? A. Why, | think
he was on my side,

Q Yes. Did you know that Mr. Fish Was going
to issue a circular against your opponent in the
campaign? A. Only from hearsay.

Q Who told you? A. | cant tell you who told
me. Two or three different ones spoke to me
about it.

Q Among the two or three, was Mr. Fish one
of them? A | don’t think lie was.

Q. Well, do you know? If you know, why don't

0 you say so? If you do not, Judge, please say you

o

40

do not. A. I couldnt swear postively that he did
tell me so. But two or three different ones spoke
about it, and | said | would rather——

Q. Not wliat you said; who were they that told
you about it?

The Court: Dont you think that is going
rather far if the defendant himself did not
tell him? What other people-----

Mr. Stein : If the Court please, it is going
to .affect the defendant, of course.
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The Court: | think you better withdraw
your question.

A. | can’t tell; I can’t say something that ain’t
SO.

Q. Take a look at that circular there before you,
marked Exhibit three; did you ever see that before?
A. 1’dont know whether | saw that. 1 seen one
like it.

Q | dont mean the identical one. You saw a
circular like that? A. Yes.

Q. As a matter of fact how many did you see?
A. Oh, I dont think I saw over three or four.

Q. Isnt it true----- N. To look at them.

Q Isnt it true, Judge, that there was three or
four hundred sent over to your store by Mr. Fish?
A Yes, but | didnt look at them.

Q. What do you mean*you didnt—----- A | didnt
look at them; | had no use for them.

Q. No use for what? A. Those circulars,

Q. What circulars? A. That he sent over; |
didn’t look at them at all.

Q. He sent them over? A. Yes. | don't know
whether they were or not, | never looked at the
bundle.

Q When you say you had no use for the circulars
yoti looked at them? A. | don’t know whether Fish
sent them there.

Q. When you say you had no use for the circu-
lars, you looked at them? A. Because a fellow
who brought them, whoever it was now | don’t
remember.

Q Another lapse of memory. You don’t remem-
ber who brought them? A. No, | dont,

Q Answer that? A | don’t know who brought
them. He said here is something Mr. Fish sent__
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Mr. Oliver: | object to that, and ask it
be stricken out.

The Court: | will strike that out, what
somebody else said to him in the absence of
the defendant, cannot be taken into con-

L sideration by the jury.

Q, Wasn’t it Mr. Fishes soh?

Mr. Oliver: | object, leading question.
A. tfo.

The Court: liven though it was Mr. Fish’s
sort.

Mr. Stein: It is competent to offer that
Mr. Fish gave them to his son; and also to
2 show his son brought them there.

Q. Did his son bring them to you? A. 1 think
not; at least, | couldnt tell yCti.

Q. Why, because you cannot remember, or do
not knotr? Which? A. | don’t know. | do not
think | was there when they came.

Q Didn’t you have a telephone talk with Mr.
Fish over the wire about these circulars? A |1
did.

Q. What was said by Mr. Fish? A | told Mr.

30 pish j Was sorry he sent them out.

Q Why? A Because | thought it was goiug
to beat me.

Q. Why did you think they were going to. beat
you, did you believe----- A. Because T had friends
that were anti-Fish men that ,would not vote for

Mr. Oliver: | object to that, it can only
be hearsay.
The Court: ffhat is hearsay.
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Q. You had a talk, Judge, with Mr. Fish, over
the wire about these circulars, didnt you? A
Nothing more than------

The Court: Allow me to say to the wit-
ness that if the conversation, or if the mat-
ters he was going to testify about were
something that he said to Mr. Fish, he
might tell it all. If it was something he
said to Mr. Fish.

A. That was what | was telling you, what | said
to Mr. Fish. .

Mr. Oliver: | object to it unless it was
prior to the time the circular was sent out.

A. No, it wasn’t. j

The Court: If it was contemporaneous
with the sending out.

Q. It was prior to the time of sending it out?
A. Who said so? | want it straight.

Q. When was it you had the talk With Mr. Fish,
about the circular? A. After | got one.

Q. Then you did get a circular like number three
for the State? A. | don’t know Whether 1 got one
from Fish or not.

Q. I asked you if you got a circular like number
three for the State? A. | got four of them.

Q. Were they like that? A I didn’t look at any
of them.

Q. Look at that one. A. I have looked at this.

Q. You never read the circulars? A Yes, Tdid.
One of them.
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Q. Read that one, please, and then I will ask
you a question.

Mr. Oliver: | object to that.
The Court: | will allow him to examine
it sufficiently to testify.

A. Yes, 1read one just like it.

Q One just like it. Only one, Judge? A. That’s
all, 1 read. And that was enough.

Q Now, when was it you got that one? About?
A. Well, now, | couldnt tell you, Mr. Stein. With*
in a Week.

Q Within a week of what? A Within a week oOf
that, time 1 got it.

Q That will be all right----- A In fact | didn’t
get it myself at all.

Q Who gotit? A. It laid on the floor—envelope
laid on the counter.

Q. Envelope? A. Yes, inside the envelope and
George Briggs came there and opened one and-
I was busy and read it to me.

Q George Briggs? A Yes, he read it to me,
first one | seen or heard of.

Q Now, then, what did you do about that? A
Why 1 told George, that is going to beat me.

Q. What did you do about it so far as the de-
fendant, Mr. Fish, was concerned, did you talk to
him about it? A Talk to Who?

Q. Mr. Fish. A. 1 called him up that night and
I told him I thought it was going to beat me. That
is all | said about it.

Q What did he say? A. He said, it is going to
do you good.

Q What say? A. He said: it is going to do you
some good.
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Q. What else was said, now? A. | don’t know
whether there was anything else.

Q Were you asked by Mr. Fish to furnish him
with a list of the voters up through Union? A. Yes,

Q. Did he say what he wanted them for? A. Yes.

Q. What did he say? A. He said he wanted to
send each one of them a circular'.

Q. Yes. And was that at the same time you were
talking with him about having received one? A,

No, it was next day.

Q. What? A. No, it Was next day.

Q. Where did you meet him? A. | think it was
over the phone; he called me up and wanted to
know if If got the list of names.

Q. Yes.

Mr. Oliver : | do not want to waste time, 20
but | take it that this conversation occurred
after the circular had gone out.

Mr. Stein: After he had gotten onre.
Then the evidence is that Mr. Fish asked
him for a list of names of the voters of Union
Township.

Q. Now, then, next day after you had one, as |
understand you, Mr. Fish wanted a list of voters
of Union Township? A. YeS.

Q Did you furnish him with a list? A No, sir.

Q Why? A Well, | took one of those up and
asked Howard Klein, and Walter Miller and an-
other man what they thought about it.

Q. Dont tell us what you thought about it; that
is your cabinet? A They said it would do me more
hurt than good.

Q. Now then, did you have any further talk with
Mr. Fish over the wire about that, or see him per-
sonally? A. | don't think | saw Mr. Fish but once 40
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after that election, and | was--—-—---- told him | Was
afraid it was going to hurt me.

Q And what did Mr. Fish say? A. He thought
it would do me some good. That is all, it Was dif-
ference of opinion»

30 Q Were any of these circulars sent to you,
Judge? Sent to your store? A What is that?

Q. Were ahy of those circulars sent to your
store; a large number of them? A. i didnt re-
ceive them; they Were sent there.

Q. You didn’t receive them? A No.

Q. Who did? A. | wasnt there.

Q Tell us about that. HoW many days after
your talk with Mr. Fish Was it that a large number
of those circulars came to your store? Somehow,

20 hy some means? A. Why, | had told him to send
them doWh and | would take care of them.

Q What? At had told Mr. Fish to send the
circulars down and I would take care of them; that
he would not get the full list.

Q. After that the circulars came tosyour store—
you don’t know how—obut they came there? A. Yes.

Q. What did you do with them? A 1 didn’t
do anything with them.

Q What do von mean von didnt do anything
with them? A. | didn’t do anything with them.
| stood them there aside the register and left them
there.

Q. Are they still there? A No.

Q What did you do with them? A t didn't do
anything with them. | left them lay there on the
register in a pile.

Q. Didn’t they ever get out? A. Yes.

Q What? A Yes.

Q. Did you hand them out? A No.

Q Do you know who did? A. Well, I think 1

40 know what became of them.
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Q. Do you know, don’t think, Judge? A. | dont
know. But I think | know. | come pretty near
knowing where they went to.

Q. You either know or you do not know what
became of those circulars? A. | do not know then.
When you come to that, personally*

Q. Did you receive a circular like that one num-
ber three for the State, through the mail? A*
| don’t know whether they came through the mail
or not. There was three or four, but | couldn’t say
whether the mail man left them there or not, |
was busy.

Q Was there an envelope in your home or Store
addressed to Noah Woodruff containing one of
these circulars which bore a one-cent stamp or
any other kind of a Stamp? A | don’t know.

Q. The circulars which you found in vour place
in an envelope, was there any writing on the en-
velope? A. | don’t think | saw the envelope.

Q Then you don’t know whether they were in
envelopes or not? A. 1 told you before George
Briggs opened them—

Q Just wait a moment, A. Well, | certainly
know, because George said i There is a lot of mail:
T am going to open it.

Q Exactly. You opened up your own mail?
A. No, George opened it.

Q Were you looking at George when George
did it? A Yes, | was busy at that time cutting
meat and he was looking over the mail.

Q. After George opened the mail did he hand it
to vou? A. He read it.

O. And didn’t you see the envelope at all? A.
No, I didn’t.

Q. Then all you know is that the circulars you
had in vour store there that you got and the others
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came by mail, but you don’t know to whom they
were addressed? A. | think the postman left them
there.

Q. You Were not there when the postman came,
were you? A. Yes*

Q. Were you? A | think I was. He dropped
mail on the counter and left as he always did.

Q. And George took the mail from the postman?
A. He took them up and opened them and read
them;

Q And then George read you this circular let*
ter number three? A Yes.

Q. NOw, Judge, those circulars Were brought, or
left or got to your store in some Way or other in
bulk, that you were to send out to the voters up
in Union ToWnship; was any talk had between you
and Fish as to Who Was going to pay the postage
for this? A Yes, | think there was.

Q. What was said about the postage between
you and Mr. Fish? A Well, he said I WII send
them out if you will pay the postage, and | said,
no, yoti send them to me, and I. will take care of
them.

Q Did you pay the postage? A. They didn’t
get any.

Q. They didnt go out, those that were sent to
you, did they? A. No, they didnt get any post-
age.

Mr. Stein: All right, that is all.

Cross examination by Mr. Oliver:

Q. How many talks did you have with Mr. Fish
about this circular, Judge? A This circular.

O. Yes? A | dont think I had but one or two.
That night he called me on the phone, and once
after that: that is all.
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Q Have you stated all you can remember of
those conversations? A. | think so.

Q. Was anything said by Mr. Fish on any one
of those occasions as to his purpose in sending
out this circular? A. Why he said he thought it
was going to help my campaign, and | thought it
was going to injure it, and that is where we dis-
agreed.

Q. Didn’t he say to you that he had nothing
against Johnson, hut that he thought that the
voters ought to know about it? A. That is what
he said.

Q. When did he say that? A. He said that he
was a good neighbor and personally he had noth-
ing against him.

Q. He said that he was a good neighbor and per-
sonally he had nothing against him? A. Yes, sir.

Q. But he thought the voters ought to know
about it? A Yes, ought to know about what kind
of a man they were voting for. That is the Way it
was put to me.

Q. When did he say that? Before the circular
went out, or afterwards? A. | think it Was after.
Mr. Stein: After they Went out?

A. | think so; I wouldn’t say positively whether
it was before of after.

Q There is no question that conversation oc-
curred, is there? A. No, there is no question at
all about it. ‘

Q. You say you were elected Freeholder over Mr.
Johnson? A Yes.

Q By what majority? A. About one hundred
and sixty-----

Mr. Stein: | object.
The Court: | will rule it out.
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Q Mr. Johnson was running on what ticket?
A. Republican ticket.

Q. And you ran on the Democratic ticket? A
Yes, Ssir.

Q And who was running on the Good Govern-
ment ticket? A. On What?

Q. On the Good Government ticket? A. | was
endorsed by the Progressives.

Q You were endorsed by the Progressives? A.
Yes, sir.

Q. Is that word synonymous with Good Govern-
ment Club? A. | think so; | dont know.

Q. You consider it so in Roselle Park? A. Yes.

Q. Any other Democrat elected?

Mr. Stein : | object to that.
The Court: It is answered now.

Q. Dow many voters are there in the Borough of
Roselle Park, and Union Township combined?

Mr. Stein : | object to that. What possi-
ble bearing has that?

The Court: That there were fifteen hun-
dred of those things printed and Mr. John-
son was a candidate, not onlv in the Bor-
ough of Roselle Park, but also in the Town-
ship; his election district embraces the
whole township, as | understand it.

Mr. Oliver: The Borough and the Town-
ship.

The Court: And the Township.

Mr. Oliver: Yes.

The Court: | think it is proper to have
this witness show, if he can, how many
voters there are in the town, and it mav



H o1
f o

Charles Pawlik—For State—Direct

have some—may throw some light upon the
number of circulars that were printed.

Mr. Stein: We have already proven there
was fifteen hundred printed.

The Court: I will allow the question.

(Question repeated by the stenographer.)

A. | think the register calls for in the neighbor-

hood of seventeen hundred in the two mu*
nicipalities.

Mr. Oliver: That is all.
Mr. Stein: That is all. i o

Charles Pawlik, produced as a witness on be-
half of the State, being duly sworh oh his oath,
according to law, saith:

Direct examination by Mr. Stein:

Q. Mr. Pawlik, will you please look at the cir-
cular in evidence, marked Exhibit 3 on the part of
the State, right there before you? Thatisit. And
tell me whether you are the gentleman named there
as Charles Pawlik at the bottom of the'circular?

(Question repeated by the stenographer.)

A Yes, sir. ' .® Pw

(Answer repeated by the stenographer.)

Q. Have you seen this circular before? A. Well,
that depends on when before.

30
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Q. Before today? A. Yes, | have seen it before

day.

Q.yWhen did you see the circular or circulars be-
fore today, like that one? Was it around election
time last year; that is near enough? A. Yes, about
that. | can’t tell you the date.

Q. This circular says at the bottom it is paid by
Charles Pawlik, Treasurer of the Campaign Com-
mittee. Did you, as a matter of fact, pay for any
such circulars as that? Yes or uo? A. No, sir,
| did not, N :

Q. As Treasurer of the—strike that out—the ref-
erence to you as Treasurer of the Campaign Com-
mittee, at the bottom of that circular has reference
to what campaign committee, if any? If any at
all?  A. Why it is simply the campaign for the fall
of 1915.

Q. Wliat campaign committee Were you supposed
to represent as Treasurer? A. Well, the general
election at that time..

Q But what campaign committee; any part, or
club, or society, or organization of any kind? A.
Good Government Club as we called ourselves.

Q As Treasurer of the Good Government Club?
As Treasurer of the Campaign Committee of that
club in 1915, campaign, did you pay for that cir-
cular marked Exhibit No. 3? A. 1.did not.

Q Do you remember during the campaign of
1915, month of October or thereabouts, being at the
home of Mr. Fish, the Mayor of Roselle Borough,
for the purpose of folding circulars? A. | arrived
there late one evening.

(Answer repeated by the stenographer.)

Q Was it during the campaign of 1915? In
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the month of October, or Was it in November? A.
Well, that | couldn’t state positively.

Q. It was during that campaign, was it? A, Yes,
Sir.

Q. And when did yon arrive there in the evening,
who was there? A. Well, 1 dont know all.

Q. Those you remember. A. Mr. Monford.

Q Who? A. Mr. Monford, Reynolds; | think
Mr. Richards was there, but as to Who else, |
couldnt positively state.

Q. Was Mr. Fish there? A. Mr. Fish was there.

Q What was Mr. Fish doing there that evening?
What did you see him do? A. Folding circulars.

Q. Look at exhibit number three on the part of
the State, and tell us whether that was the cir-
cular that was being folded by Mr. Fish? A. That
I dont know, as there was two circulars being
folded.

Q Can you remember the two circulars when
you see them? A. Sir?

Q Do you know the two circulars when you see
them? A. | dont know as | do. | don’t make it
a rule to pay much attention to circulars When
| see them, or receive them, as a matter of fact. In
other words, | discard circulars as a rule.

Q. Yes, but, Mr. Pawiik, here was a circular
which had your name appended to it, as Treasurer
of the Campaign Committee—exhibit number three
in this case—didnt you have any knowledge of
that circular? Never heard tell anything about
it at all? A No, sir, | didn't.

Q Didn’t see it there at Fish’s house at all? A
If I did, I didnt know it. | was folding circulars,
but | didn’t pay any attention to what was being
folded. As | said, | arrived late and the work was
pressing, and we folded them up and put them



“0

£0

40

A
Charles Pawlik—For State—Direct

Q. Do you know whether that circular Exhibit
number three on the part of the State went out
through the mails? A. | didnt* beg pardon. Re-
peat the question.

(Question repeated by the stenographer.)

A, Yes, Sir.

* Q How do you know that? A. | received one at
the house.

Q. Who was it addressed to? A To myself.

Q. Beside that circular was there any other cir-
cular in that envelope? A. There Were two.

Q There was another one, is that right? A
That is right.

Q. Well, was the other one issued by the Good
Government League? A. They were both supposed
to be issued by the league.

Q What is that? m 1

(Answer repeated by the stenographer.)

Q. Then this circular number three Was supposed
to be issued by the league?

Mr. Oliver: 4 object to the question as to
Whether it was supposed. What was sup-

The Court: | do not think the question is
proper.
Mr. Stein: All right.

Q Did you ever see or talk with Mr. Eish after
you had received Circular number three, Exhibit
number three, on the part of the State? A. Not in
regard to the circular particularly. 1 have talked
With him after that, though.
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Q. How much money did you have for campaign
expenses, Mr. Treasurer?
I
Mr. Oliver : | object as immaterial.
Mr. Stein: It will be material if your
Honor will allow the question.
The Court: | will allow the question.

A. | don’t positively remember, somewhere in the
neighborhood of eighty dollars.

Q. From whom did you receive these various
amounts?

Mr. Oliver: | object as immaterial.

The Court: That is immaterial.
fI_\/Ir. Stein: | mean to follow up the rest
of it.

The Court: He didn’t pay for those cir-
culars, and the records of the McGowan-
Colby Company do not show that Mr. Paw-
lik paid for the circulars.

Mr. Stein : | know, but we are getting just
a little bit ahead of the proof of the State;
| am coming to that in a minute who paid
for them, or who said he did.

(Question repeated by the stenographer.)

Q Mr. Fish never talked with you .at any time
about these circulars or their cost? A. No. sir
O. Sure about that? A. Yes, sir.
O. And you never did know what the circulars
cost?
Mr. Oliver: | object as immaterial, if the
Court please.
The Court: I think it is immaterial
Mr. Stein: Except that at the bottom of
the circular it says that he is campaign
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treasurer OF the committee that paid the
expenses.

Mr. Oliver: This man is not on trial for
anything.

Mr. Stein: Mr. Fish is.

Mr. Olivers Not for this. Heis ..-

the Court: | do not think it is material.

Mr. Stein: If vmlr Honor so roles; cross-
examination.

Gross-examimnation by Mr. Otiv&r:

Q. Have you been approached by any person as
to the testimony you should give on this trial? A
Mr. Lincoln Phillips came down to see me one
evening, night before the trial was set for. First
time set for.

Q. Lincoln Phillips, who was on the stand a
While ago? A Yes, sir.

Q. What did Tie say to you? A. He came down
and said——

Mr. Stein: Wait a minute. This testi-
mony, if introduced at all. if your Honor
please, is not cross-examination and should
be saved by the defense until the rebuttal
coimes in. They have laid foundation for
rebuttal, and that is the proper time for it.

The Court: This is not cross-examination
of this witness, it is true, and T think it is
Letter to reserve the examination of the wit-
ness as to whether he was approached hv
Mr. Lincoln Phillips or not until a later
period in the case.

Mr. Oliver: Tf the Court please; here is
a witness called bx the State., Now the tes-
timony may not be. very material for the
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State. Now at the same time he is a'
Statens witness and | have a right on cross-
examination, | submit, to ask any question
which would tend to throw any light upon
his testimony; upon the circumstances under
which he was asked to testify or brought
here to testify.

The Court: The object of the question now
is to throw doubts upon the charactei, and
upon the testimony of Lincoln Phillips; that
is the object of this present question.

Mr. Oliver: Very well, if the Court sees
through my purpose—but | am stating it
as a legal proposition. | submit that the
question is proper cross-examination; if he
should deny that this might not be on a ma-
terial point and I couldn’t contradict him.

The Court: | will allow you to call this
witness as your own witness, but on cross-
examination | cannot allow you to go into
matters such as you are now attempting to
go into.

Mr. Oliver: May | ask an exception?

The Court: Yes, you may.

Exception allowed; sealed accordingly.

JAMES C. CONNOLLY, T.s.1
Judge.

Mr. Oliver: And may i make this man my
witness now?

The Court: No, I will not allow you to do
SO Now.

Mr. Oliver: | ask an exception to that
ruling.

The Court: Yes, sir.

Exception allowed; sealed accordingly.

JAMES C. CONNOLLY, th.s.|
Judge.
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Mr. Oliver: | want your Honor to under*
stand——

The Court: | understand yon very clearly.

Mr. Oliver: If | am to have the advantage
of this testimony aftereWards, very well.

The Court; 1 told you I Will allow you
to call him as your own witness.

Mr. Olivers And testify on that matter?

The Court: Yes, sir, that point.

Mr. Oliver: | thank you; | withdraw my
exceptions.

Andrew Jackson Bradstreet, produced as a
Witness, on behalf of the State, being duly sworn
on his oath, according to law, saith:

20 Direct examination oy Mr. Stein:

Q. Mr. Bradstreet, do you know Mr. Fish? A. |
do.

Q. How long have you known him? A. Oh, pos-
sibly eighteen months.

Q. Do you live at Roselle Borough? A. | do.

Q. Roselle Park and Borough. And do you re-
member the last campaign up there? A. | do.

Q. | ask you to look at the circular marked Ex-

00 Mbit three on the part of the State and say whether
you received such a circular through the mails or
otherwise? A. No, sir.

Q. Ever have a talk with Mr. Fish about that
circular marked Exhibit three on the part of the
State? A. No, sir.

Q Did Mr. Fish ever say anything to von about
it at all? A. Regarding the Circular?

Q. YeS, sir. A No, sit.

Q. Did you ever speak to him about it? A. No,

40 §ia
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Q. Before the circular was issued, Exhibit three
on the part of the State, did Mr. Fish say anything
to you about his going to issue such a circtilar? A.
No, sir.

Q. Did he say anything to you about Mr. John-
son? A. Well, that is----

Q. Previous to his issuing the circular? A. That
is a pretty broad question.

Q I would like to have a broad answer. Does
not make any difference. A. In what relation, to
the circular? No, sir, he said nothing to me aboiit
this circular.

Q. About his candidacy for Freeholder and the
possibility of his issuing a circular against him?
A No, sir.

Mr. Stein : That is all.
Cross-examination by Mr. Oliver:

O. Have you been approached by Mr. Lincoln
Phillips as to the testimony you would give here
todav? A | have talked with Mr. Lincoln Phil-
lips, 1 haven’t been approached regarding the tes-
timony.

Q. When was that, Mr. Bradstreet? A. On the
train one night coming from New York.

(Answer repeated by the stenographer.)

The Courtp Is there any foundation laid?

Mr. Oliver: About this case.

Mr. Stem: About the case is too broad.

The Co”rt: Twill allow the answer.

Mr. Stein : Your previous answer is were
top not pppronched by him concerning yoiir
testimony? ;

"0
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A. | wasn’t subpoenaed, | had no testimony at
that time.
(Question and answer repeated by the
stenographer.)

By the Court:

Q. Yoti said you had no testimony at that time.
A. | ineaht to give.

Q. Have you any to give? A. | haven’t given any.

Q Have you ahy to give? A. | dont know any.

The Court: You may, M* Oliver, proceed.
By Mr. Oliveri

Q. | mean did Phillips talk to you about the pos-
sibility of your testifying and being called as a
witness iU this case?

The Court: Yes or LD
A. Ho.
Mr. Oliver: All right.

Joseph A McDevitt, produced as a witness, on
behalf of the State, being duly sworn on his oath,
according to law, saith :

Direct examination by Mr. Stein:

0. Mr. McDevitt, where do you live? A. West-
field Avenue, Roselle Park.

Q Do you know Mr. Pish, the defendant? &
| do, sir.

O. What is your business? A. | conduct a print-
ing establishment and newspaper correspondent.
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Q. And how long have you known Mr. Fish? A
For five years.

Q. | ask you to look at circular there before you
marked Exhibit Humber three on the part of the
State and say whether you have seen circulars like
that before? A. Yes, sir.

Q. Where? A. 1am not positive whether it whs
received by mail, or was left for me in conjunct
tion with the newspaper Work.

Q. Where did you see it? At yoUr home, office,
or where? A. If my recollection serves me right*
it was left for me at PitPs Confectionery Store.

Q. About when was that? A. That Was about
one week prior to the general election.

Q Of 19157 A. Of 191], yes, sir.

Q Have you ever had any talk thereafter with
Mr. Fish about this circular? A. Yes, sir.

Q. To which his name is appended. And where
did that take place? A. Took place on the Comer
of Chestnut Street and Charles; Charles and Chest-
nut Street, Roselle Park.

Q. Just tell us what Mr. Fish said and What
you said about the circular. A. It was the after-
noon following the receipt of the circular in the
afternoon and as | Was coming up the street ! saw
Mayor Fish and | wanted, if possible, to find out
more concerning the circular.

Q. As a newspaper man? A As a newspaper
man; yes, sir. And he asked me what | thought
of it. And I said | thought it was pretty raw.
Well, he said, it is true, isn’t it? And ! said, I
dont know. | said there is only one statement
that | think is dangerous one to make.

Mr. Oliver: Who said that?

A | did. And he said, What statement is that,
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and | said, That one regarding the Grand Jury,
and Mr. Fish replied: Well, yon Were before that
Grand Jury in this same case, and yon know your-
self it is true, don’t you? And | said: No, sir, 1
don’t know it is true. 1haven’t any means of find*
ing out.

Q Now, What else Was said at that time? A
Well, he—Mayor Fish recalled the Grand Jury
case of Or. A Snowden.

Q Yes? A And asked me concemihg the tes-
timony Which t gave and the conduct of Mr. John-
son, who was one of the Grand Jurors.

fj. Yes? A. And I told him that as 1 Was—When
1 Was giving my testimony Mr. Johnson questioned
ine as to whether 1 thought——

Mr. Stein : t)o not tell what transpired in
the Grand Jury room.

Mr. Oliver : If the Court please——

Mr. Stein: Just wait one minute.

Mr. Oliver : All right,

Mr. Stein : This witness is mine and | am
Prosecutor of the Pleas.

Mr. Oliver: | know you are, you stand
here as any other lawyer.

Mr. Stein: No, | do not. 1have a further
duty to perform. 1 may say to the witness
not to say what a member of the Grand
Jury said in the Grand Jury room. He can
tell what he said, although it is not the rule
of law, I will not object to that,

Mr. Oliver: | submit this man has not a
right to tell what anv Grand Juror said. It
is true Grand Jurors are hedged about by
an oath that prevents them from telling
what goes on in the Grand Jury Hoorn, but
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he is not. And | know of no rule, estate
lished in a case like this Where this mail
has a constitutional right to have the truth
go to the jury. We cannot—the Prosecutor
would have you believe ih this case
—show as to What occurred in that Grand
Jury Boom. And the Constitution gives us
the right to give evidence of What occurred
in that Grand Jury Room before this jury.
We cannot bring the Grand Jurors here to
give testimony, but certainly we can ask a
man who appeared before the Grand Jury
and testified, as to what he testified to and
What Went on in the room. 1 ask this wit-
ness to be allowed to complete his answer.
Mr. Stein: If your Honor please, Mr.
Oliver very well said this morning, when he
was arguing the motion to quash, and that
is the very point that the State made in open-
ing. too, that his client now finds himself in
the position where he has assailed a Grand
Juror without being able to prove that he
was telling the truth. Because he recognized
in making his motion this morning before
syour Honor that he could not prove what
any Grand Juror said in a Grand Jury
Room, thereby admitting the contention
which will be the State’s contention,
that a man, when he libels a Grand Juror,
commits a libel of libels, and puts himself
away outside of the pale of that provision
because of the necessity of the Grand Jury
proceedings to be conducted in secret, in
order that the truth might come out in there
without anyone being fearful who appears
in a Grand Jury; without any citizen hav-
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ing the slightest fear that his actions will
be reported, so that he can act openly in
there without fear and Without favor as his
oath calls.

The Court: Counsel oil both sides are
anticipating that this Wwitness is going to
tell about proceedings that occurred before
the Grand Jury.

Mr. Oliver: And 1am perfectly willing to
have him téli»

the Court\

Q. Were you about to testify about what hap*
poned before the Grand Jury? A. 1 was, your
itonor.

The Court : ~Then, of course, the Court will
make a ruling at this time. 1 have already
announced that a Grand Juror—if 1 have
hot, t will do it now—that a Grand Juror
has no right to divulge secrets of thé jury.
That has been laid down as the law of this
State at a very early period in our legal his*
tory, and there is judicial authority, while
not in this State, yet in other jurisdictions,
that a witness or ah employee in the service
of the Grand Jury may not come into court
and detail what took place there. It would
be an anamoly to say that Grand Jurors
cannot tell what took place in the Grand
Jury Room, vet allow other persons to do
that which they (Grand Jurors) are forbid-
den to do. | shall therefore direct this wit-
ness that he must not tell anything that
transpired in the Grand Jury Room, whether
it concerns Mr. William E, Johnson, the
Grand Juror, who is set forth as the com-
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plaining witness in the indictment, or
whether it concerns any other person.

That is my ruling now. And if his testi-
mony is about to infringe upon that ruling,
then 1 tell him that he must not testify fur4
thefc.

Mr. Oliver: | pray an exception.

The Court: | will give you an exception.

Exception allowed—sealed accordingly.

JAMES C. CONNOLLY, [1.s]
judge.
By Mr. Stein:

Q. Now then, Mr. McDevitt, what you have re4
lated by way of conversation with Mr. Fish took
place after the circular had reached you? A. Yes,
Sir.

Q. You say lie said to you—you told him it was
raw? A Yes, sir.

Q And he replied it is true, didnt he? And
your answer was what?

The Court: Do not lead the witness.

A “l dont know.”

Q. “I don’t know.” Now, since then did you
meet Mr. Fish in the office of the Times of Eliza-
beth? A. | did, sir.

Q. Who was there when he came in? A Mr.
Griffen, one of the staff.

Q Yes, who else? A Mayor Fish; there were
but three of us '

Q. Griffen, Mr. Fish, and yourself? A Yes.

(];\)f. What brought you there? A. | am one of the
staff.

The Court: You are one of what?

A. | am one of the staff.

Q Who is Mr. Griffen? A. He is also one of
the staff, of the Elizabeth Evening Times.
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Q. Did you hear a conversation there or did a
Conversation take place between Mr. Griffen and
Mr. Fish concerning this indictment? Oh, Mr. Mc-
Devitt, when was that? A. 1 can’t recall the date,
but it was the date of the publication of the itt-
dictment, that is as near as | can get.

Q. The day upon Which Mr. Fish Was arraigned
to plead to the indictment? A. Yes, sin.

Q. What conversation did you hear between Mr.
Griffen and Mr. Fish? Concerning the indictment?
A Well, Mr. Griffen Was talking to Mr. Fish re-
lative to obtaining the statement from him in re-
gard to the indictment.

Q. Yes? A. And the Mayor Was rather surprised
that the news had leaked out so quickly. 1 hap-
pened to come into the front office at the same
time and the Mayor asked if he could get a list of
the jurors that were empanelled.

Q. What jurors? A. Petit.

Q. Petit jurors? A And 1 looked up the issue
for him and obtained it.

Q YeS ' 1 | T *

By the (Jourt:

Q You mean the issue of the newspaper or is-
sue of the Times? A. Yes, issue of the Times.

Q. Yes. Anything else said? Was that for the
January Term of the Court? This present term?
A. This was not Grand Jury, if 1 recollect right, it
was the second panel.

0. That is during the present term of the Court?
A. Yes. vour Honor. Mr. Griffen asked Mayor Fish
if he had a copy of the Circular which entered into
the case and the Mayor replied that he had one with
him. of it, and that he did not like it to leave his
possession, and | told Mr. Griffen that *



107
Joseph A. McDevitt—For State—Cross
By Mr. Stein:

Q. Was Fisli there when yon told him? A VYes,
sir. That | had one that | thought T colld put
my hands on; that | had kept ever since they had
been sent out, and which | did turn over to him.

Q. Well, anything else transpire? Did Mr. Fish
do anything with that circular in your présence?

(Question repeated by the stenographer.)
A. Not that I can recall.
Mr. Stein : Cross-examine.
Cross-examination by Mr. Oliver:

Q. Mr. McDevitt, then you had the talk with
Mayor Fish? About this circular? A. Yes.

Q At the time you said it was raw? A. Yes, Sir.

Q You had read it, hadn’t you? A. Yes, sir.

Q And you were familiar with the very charge
that was made in that circular; that is, you knew
all of the parties that were stated, you had read
it? A | had read it.

Q. Yes? A Yes, sir.

Q. And Mayor Fish asked you if the charges
were not true? A. Yes, sir.

Q And what was your reply? A. | replied 1
didn’t know. %

Q. You didn’t know? A And Xmight'-----

The Court : I/et the witness go on.

A And | might state that the latter part of the
circular was absolutely news to me.

Q. The testimony you mean? A. The testimony,
extract.
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Q. And what was the statement about its being
dangerous? That is, one charge being the only
dangerous one? A. My remark, as near as | can
repeat it now was Thist that the Grand Jury was
the uiost Sacred Body in the State of New Jersey
and it Whs dangerous to cast any odium on that
body.

Q)./ Yes. But this article does not cast any odium
on ahy Grand Jury, does it?

Mr. Stein: t object because it calls for
an opinion of the Witness.

The Court: 1 will allow that question. As
1 understand the alleged libel, there is some-
thing said about an indictment having been
found and through some means that could
not be accounted for, it was not handed in.
And that may be or it may not be an asper-
sion upon the whole body of the Grand
Jury. 1 will therefore allow the question.

Mr. Oliver: 1 have been laboring under an
impression this was a charge for having li-
belled Mr. Johnson and not for having li-
belled any Grand Jury.

The Court: But that language is con-
tained in it. The charge laid in the indict-
ment is divisible into two parts; one part,
which especially refers to Johnson and the
other part which refers to the action of the
Gratid Jury or some persons connected with
it.

Mr. Oliver: | beg your Honor’s pardon.
(Beading indictment.) Now, a word re-
flecting on any other Grand Juror.

The Court: You are referring only to the
language in the indictment but the language
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of the alleged libel reads as follows: "As a
member of a Grand Jury he succeeded in
protecting the biggest swindler to my mind
that ever struck the County.” That is
charged against Johnson. And then it goes
on and it says: "Although 1 understand ah
indictment was voted against his friend, for
some unexplained reason it Was never
handed in.”

Mr. Oliver : | understand about that. He
does not attempt to explain the reason, but
the indictment charges: (reading indict-
ment) . | submit by no possibility could that
be construed to be a reflection on any other
person but Mr. Johnson.

(Question repeated by the stenographer.)

Aourt : What is your answer?

A Yes, sir.
. That was your understanding of the circular?

A Yes, sir.

Q. That it reflected upon the Grand Jury? A
Yes, sir.

Q. And not upon Johnson? A. Well, Johnson
in particular, and to the Grand Jury in general.

Q. Johnson in particular and the Grand Jury
generally. And that is the only reason you con-
sidered it dansrerous, that one item? A. Yes, sir;
that was the phrasing | considered libelous.

Q. Didn’t you consider it particularly danger-
ous because you conceived that Mr. Fish Would not
have an opportunity to justify that?

Mr. Ktein : You are asking him to express
a leeal opinion.
The Court: Twill allow that question. |
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will see how far this man’s legal knowledge

0€s.
(Question repeated by the stenographer.)

A. Yes. ) ) )

Q. You had read in this paper that Mr. Fish
charged that when Johnson was a member of the
BoroUgh Ooiincil be used the Borough team for prb
vate work, and said be had a perfect right to use
the team in return for the work he did as Coum
oilman, and that after Mr. Fish told him about
what was right he paid for the team? You knew
that #as in there, didn*t you?

Mr. £tein: | object to any reference to
any other part of the circular, except that
part upon which the indictment is founded.
ppe indictment is not brought upon any
averment except that wherein the defendant
libelled Mr. Johnson as a member of the
Grand Jury, and his libel of the Grand Jury
of which he was a member.

(Question repeated by the stenographer.)

The Court: | will rule out the question
t do not think it is necessary for me again
to indicate to counsel the position which the
Court assumes in this matter. The paper
containing the alleged libel was admitted in
its entirety so that the iurv might have the
benefit of reading the whole circular in or-
der to determine whether the language com-
plained of was of the serious character at-
tributed to it bv the State. It might throw
light noon that nPeged Pbelous language to
have all of the circular admitted to the iurv
for inspection. That is the reason it is al-
lowed in, but \ve cannot go into all the
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charges which that circular contains because
if we did it would lead us into intricacies
that would keep us here all night and, per-
haps, all day tomorrow. The question for
the Court to investigate at this time is: did
this defendant publish the alleged libelous
matter set forth in the indictment? The
other matter is only incidental and | shall
rule out the question.

Mr. Oliver: May | just say another word?
| take it your Honor does not admit this
whole document as a concessioh to the de-
fendant in this particular case, but because
the Well settled rule of law provides that
in the case of this kind your Honor is bound
to allow the entire publication in evidence.
That is the general rule. The paragraph of
this circular complained of could not be of-
fered in evidence or allowed in evidence um
less the whole document went in. That be-
ing so and the document being in evidence,
other charges Which are contained in this
circular which, unexplained, are libelous,
just as truly libelous as the one mentioned
in the indictment come before the eyes of
fhis iurv; come within the consideration of
this jury, and in that paper, if the jury read
it as they are bound to do, they are bound
to find that Mr. Fish not only charged John-
son with improper conduct as a Grand
Juror, but that he charged him with graft.
Now. we have a right to go into that and
show that he was justified in making that
charge. And, furthermore, we have the
riccht—question of malice in case of this
kind—and we have & right to show Mr.
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Fish’s good faith in making this publica-
tion, and we are unable to do that unless We
can shew what information he had upon
every point charged in that circular. 1 sub-
mit it places a grave injustice upon this de-
fendaht to tie him down to one charge when
your Honor lias admitted a circular, not
only setting forth other specific charges that
are libelous per se, as 1 claim this particular
charge is not, hut setting forth some other
'matters which are not libelous, except as
they hold this man, or Would tend to hold
this man, np to contempt.

The Court: The Court has made its ruling,
and | have done so twice, at least. The
Court will not reiterate what it has already
said. If you can show want of malice, 1 will
allow you to do it, but I am not going to al-
low you to prove some other charge to be
true concerning Johnson m order to prove
that he was not actuated by malice. That
is not the manner or method by which to
show there is a want of malice.

Mr. Oliver: | appreciate what your Hon-
or’s ruling was, | simply wanted to make

Q my reasons clear to the Court.

The Court: Yes.

Mr. Oliver: And having made them clear,
and the Court declined my request, | pray an
exception.

The Court: You may have your exception.

Exception allowed—sealed accordingly.

JAMES C. CONNOLLY, [I.s]
-1 Judge.

0 g Did you have any conversation with Mr. Fish
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when you came out of the Grand Jury Room as to
what had transpired in the Grand Jury Room? A
Yes, sir.
(Question and answer repeated by the
stenographer.)

Q. Did you tell Mr. Fish that you Were furious
over Mr. Johnson’s attitude in the Grand Jury
Room?

Mr. Stein: | object to the question.

The Court: | will allow that. That is
not telling anything that occurred in the
Grand Jury Room.

A. Well, that-——--
Q. Or words to that effect? A. Not quite as
strong as that. Tf | may explain my words. 1

The Court: Answer yes ot ho.

A. No, | wasnt furious.

Q Did you tell him that? A No, 1 don’t recall
saying furious.

Q. What did you say to him about it? A 1 Was
surprised.

Q. That you were surprised at Mr. Johnson’s at-
titude. Upon what case were you before the Grand
Jury?

Mr. Stein: 1 object to the question.

The Court: 1 will allow him to testify on
what case he was before the Grand Jury;
Give the name of the case.

A. Dr. A A Snowden.

Q Who was Dr. AL A Snowden? A. The for-
mer publisher and manager of the Review Company
of Roselle Park.
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Q. A paper with which you were connected, were
you not, at that time? A Ye, sir.
Q. Did you testify against Dr. Snowden?

Mr. Stein:'1 object to the question.
The Court: Is the question finished?
10 Mr. Oliver: Yes, sir,

Mr. Stein: 1 object to the question did he
testify against anybody.

The Court: Simply Whether he testified,
1 will allow that to go in. Answer whether
you testified or not.

A 1 testified. )
Q, Without stating the testimony you gave, what
was the subject matter upon which you testified be*
20 fore the Grand Jury on that day?

Mr. Stein: 1 object.
The Court: Objection sustained.
Mr. Oliver: Trays exception.
The Court : Exception granted.
Exception allowed—sealed accordingly.
JAMES C. CONNOLLY, [I.s.]
Judge.

30  Q Didyour testimony before the Grand Jury, on
that dav, relate to the sale of stock in this printing
company by Snowden to your father?

Mr. Stein: | object.
The Court: Objection sustained.
Mr. Oliver : Prays exception.
The Court : Exception granted.
Exception allowed, sealed accordingly.
JAMES C. CONNOLLY, [I.s.1
Judge.
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Q. Had a charge of fraud been preferred against
Dr. Johnson—

Mr. Stein: Dr, Johnson?
Q. Dr. Snowden, Mr. McDevitt?

i The Court: Where?
Q Before a Magistrate or before the Grand
Jury?
The Court: In that form the Court will
refuse to allow the witness to answer.

Q. Did you prefer a charge against Dr. Snowden?
Mr. Stein: Where? * *x
Q. Before a Magistrate?

Mr. Stein: 1 do not object to that ques-
tion.

A MO, Sir ! J' ;—@—.wuq hooa L%
Q. Did your father? A. No, sir.

Q. Do you know if anyone had preferred a charge
against Dr. Snowden?

The Court: Not in the Grand jury?
Mr. Oliver: No, not noW

A. No, sir.
Q They had not? A. Not to my knowledge.

Q. Do you know upon whose charge you were
called before the Grand Jury?

The Court: Yes or no to that.
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A. Upon whose charge?

Q. Yes, who made the complaint upon which
you were called to testify? A. Yes, sir.

Q Who made the complaint? A Harwood
Pish.

Q. Harwood Fish. Was that made before any
Magistrate?

Mr. Skein: If yotl know.

Q. If you know? A. 1 don’t know.

Q. You dont know. Did von tell Mr. Pish after
you came out of the Grand Jury room after you
had been before the Grand Jury, that Johnson, sit-
ting in that Grand Jury, had conducted himself in

@R such a manner while you were in there that he was
called to order by another member of. the Grand
Jury?

M* Stein: T object to the question.

The Court: The question would possibly
elicit an answer that would introduce us
into the presence of the Grand Jury and
what they Were doing and what was tran-
spiring before them, and it would be violat-
ing the rule which | have already an-
nounced. | shall, therefore, sustain the ob-

0 jection.
Mr. Oliver: 1 pray an exception.
The Court: Pxception granted.
Exception allowed—sealed accordingly.
JAMBS C. CONNOLLY, (1.s.)

Judge.

Did you tell Mr. Pish that the question which
Johnson put to you in that Grand Jury room made

40
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it appear to you as if Johnson were taking the
part of this Dr. Snowden?

Mr. Stein: |-----

The Court: Question is overruled.

Mr. Oliver: | ask an exception.

Exception allowed, sealed accordingly.
JAMES C. CONNOLLY, (1.s)

Judge.
Mr. Stein : That is not fair.
Mr. Oliver: | have a right to put ques-

tions.
h_I\/Ir. Stein: The point I am now making is
this:

The Court: You think one objection is as
good as fifty.

Mr. Stein: | think this, in addition to
that, even though it be true that he came
out of the Grand Jury and tcld me-----

Mr. Oliver: There is nothing before the

*Court.

Mr. Stein : And my further objection------

Mr. Oliver: My objection is there is no
occasion for any speech to the jury; there
is no question before the Court.

The Court: I will allow the Prosecutor to on
proceed. ou

Mr. Oliver : Prays exception.

Exception allowed—sealed accordingly.

JAMES C. CONNOLLY, (I.s.)
Judge.

Mr. Stein: My address is to the Court.
My objection is this: that if this witness
came out of the Grand Jury room, and told
Mr. Fish something on the outside, if he
did, Mr. Fish Would hever in the World have A0
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a right to repeat that as truth. That is the
further contention of the state.

The Court: There are questions in this
case, which 1 have not, perhaps, decided yet.
Blit 1 have ruled on this particular matter.

Mr. Stein: | mean any man takes a big
chance in repeating What somebody else
told him.

The Court: (Question overruled.

Mr. Oliver: | except to the last remarks
that the Prosecutor made when there was
no question pending. | object to any stump
speeches being made before the Jury.

The Court: You may have an exception to
the Prosecutors remarks.

Exception allowed, sealed accordingly.

JAMES C. CONNOLLY, (I.s)
Judge.
Mr. Oliver: That is all.
Mr. Stein: That is all.

Charles 13. Renton, produced as a witness on
behalf of the State, being duly sworn on his oath,
according to law, saith :

Direct examination by Mr. Stein'.

Q. Mr. Renton, are yon Borough Clerk in the
Borough of Roselle Park? A 1 am.

Q. And you know the Mayor, Mr. Fish? A |
do.

Q. Were you at his house on the night when cer-
tain circulars were being folded? A. Half past
eleven.
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Q. Were you there? A. Yes.
The Court: He said half past eleven,

Q. Will you look at circular Exhibit three on
the part of the State on the left of the seat right
before you? A. | see it.

Q. Was that one of the circulars being folded?
A. 1 couldn tell you.

Q. Did you fold any yourself? A. No, sir.

Q. Who did? A. | don’t know who.

N Q. Anything the matter with your eyesight? A

o, Sir.

Q. Circulars were being folded? A. | couldn’t
tell you.

Q. | thought you said you Were there When cir-
culars were being folded? A. | was there half-
past eleven.

Q. Were you there when the circulars were being
folded? A. No, sir.

Q. At no time? A. No, sir, not that night.

Q An?]/ time? A Couple of months before that
for another election.

Q They had one election last fall, didnt they?
A. This was the school election.

Q. Let us get down to business.

The Court: | think that is correct. He
said he Was not present when these circu-
lars vere folded. And he said he was pres*
ent at the time when circulars were folded
for another election.

A. Yes, sir.
Q Mr. Kenton, were you present at Mr. Fish’s
house when circulars were being folded such as

exhibit number three there before you? A. No.
Sir.
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Q Bid you get one of those circulars? A. |
did.

Q How did you get it? A. By mail.

Q Addressed to you? A. Yes, sir.

Q Did you meet Mr. Fish after you received it?
A | did.

Q. Any talk take place between you and him con-
cerning the circular Which you had received like
Exhibit Three? A. Might have passed a remark.

Q Might have? Was any remark passed? A
Yes.

Q. What was it? A 1caWt quite give the words,
something about What do you think of it.

(Answer repeated by the stenographer.)
The Court: Bid he say that or did you
say that?

A. The Mayor.

Q Bid you tell him? A t made the remark
“that might hurt” that Was all.

Q. What did he say? A Nothing.

The Court: You made the remark that it
might hurt him?

A. No, 1didnh say “him” “That might hurt.”
% *
The Court: He made no reply?

A 'No.

Q. Did he make any movement of his body? A
Shrugged his shoulders.

Q. This circular—are you a member of the Good
Government League? A | am.

Q. At the bottom of this circular something is
said about Mr. PaWlik, Treasurer of the Campaign
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Committee, paying for the circular; do you know
Mr. Pawlik? A. 1 do.

Q. Was he Treasurer of the Campaign Commit*
tee of the Good Government League? A. Treas-
urer of the Campaign Committee of the Good Gov*
emment League, yes, Sir.

Q. Did the Campaign Committee pay for the cir-
cular? A Yes, sir.

Mr. Stein: | will ask that answer be
stricken out.

Q. Do you know whether or not it Was paid for
by the campaign committee?

Mr. Oliver: | object as immaterial, 'and
irrelevant if the Court please.

The. Court: He may benefit you with the
answer.

Mr Oliver : Possibly, if the Court please.
Tdo not ask the rules of evidence be violated
to help my case. | think it is immaterial.

The Court: | think 1 shall allow the ques-
tion. *1 think the jury ought to know
whether the committee paid for that or some-
body else.

A. |1 could not tell you.

Q. What office do you hold in the Good Govern-
{gre;\t League, Mr. Renton? A. Financial Secre-

Q. Were you the Financial Secretary in the last
campaign, in September? A. Yes.

Q. What were your duties as financial secretary?

Mr. Oliver: | object as immaterial.
The Court: That is immaterial.
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Mr. Stein: If your Honor please he said
he don’t know. As Financial Secretary, if
he had certain duties to perform it might
appear he ought to know or did know they
did not pay for it. | WIll follow it along
those lines.

The Court: He does not know whether the
club or society paid for the circulars or not.
1 am going to sit here until seven o’clock to
tty this case in order to complete it.

Mr. Oliver: Your Honor said six the other
day.
the Court: 1 would like to make it six,
but counsel are so oratorical in all their do*
jectfbns, I am going to give them an extra
hour.

Mr. Oliver: | take exception to your
Honor’s remarks; | do not think—I think
it is uncalled for.

The Court: You may take an exception
to that Mr. Oliver. | do not like to offend
you and I do not think I said anything that
Should offend you. You may take an excep*
tion to that.

Exception allowed, sealed accordingly.

JAMES C. CONNOLLY/ [1.s]
Judge.

Q Mr. Kenton, as Financial Secretary of the
Good Government League vou do not know whether
this was paid for last fall or not? A. No, sir.

Mr. Stein: That is all.

WVA7i,o-i- /Ji/i -m\Ti G mi Ml co’/i &+ w OcTO

Imrt”? A The Good Government Club.
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Q. It might hurt the Good Government Club?
A Yes, sir.

Q That was after the circular had been sent
out, wasn't it? A. Yes.

Mr. Oliver: That is all.
Redirect examination by Mr. Steini

Q. Why do you think a circular like that Would
hurt The Good Government Club? A. | can’t an-
swer that.

Q. You can’t give a reason for vour thought on
that? A No, sir.

Mr. Stein: That is all.

Henry Earnst, produced as a Witness on be-
half of the State, being duly sworn on his oath-
according to law, saith:

Direct examination by Mr. Stein:

Q Mr. Earnst, you are Secretary of the Board
of Health of Roselle Park? A. Yes, sir.

Q And do you remember being at Mr. Fish’s
house last fall, folding circulars? A. Yes, sir.

Q. Look at circular before you, Exhibit Three,
on the part of the State, and tell us whether that
was the kind of circulars you were sending out
there that night?

The Court: Did he say he was sending
them out?

30
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Mr. Stein: He said they were folding cir-
culars there;
The Court: He did not say——

A. 1 didn’t say anything. | said | was at the
house. That is all you asked me, whether I was
there.

Q. Were you at Mr. Pish’s house during the re-
cent election, folding circulars? A. | was at the
house, not folding circulars.

Q. Did you see any one there folding circulars?
A | Went there late and it Was practically done.

Q. Did you see anyone there folding circulars?
1 do not care whether you went there two in the
morning? A. Ho.

Q Did you receive a circular such as the one
there before you, Exhibit Three on the part of the
State? A Similar to that, 1 did.

Q How did you get it? A By mail.

Q Where did you get it? A. At my home.

Q How Was it addressed? A. It came in an
envelope.

Q. Your name on it? A Yes, sir.

Q Stamped? A. Well, I didnt look if it was
stamped or not. | know it was there amongst my
other things.

Q Did you ever talk to Mr. Pish about that cir-
cular? A No, sir.

Q His name is printed on it, isn’t it? A. | never
iooked whether it was or not.

Q. How about the one you received? A. One |
received I dont remember that because | don’t
know whether | read it through vet to this day.

Q. You dont know yet? A. No, sir.

Q When are you going to find it out?

Mr. Oliver: | object to the question.
The Court : That is an improper question.
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Q. Take a look at that circular now from top
to bottom and take a little time at it, and then
tell me whether you have received a circular like
that, through the mail. A. I believe | said of this
I received one similar to that.

Q. Similar in what respect? What is there about
that circular—i— A. Merely from the looks of it;
not that I remember anything further about it.

Q. Give us some idea of what you mean by the
looks of it. Do you mean the introductory part?
Regarding Johnson? <A, | Would not know just
how to explain that. | see circulars, and if there
is any importance to them | put them on file where
they can be taken care of; if not, 1 dont bother
with them. 1 never do.

Q. Tell me this; how many circulars have yon
received there in Roselle Dark, at your home in the
last year? A. Yes.

Q. Have you any idea? A. More than what Would
COVer that table.

Q What is your business? A. In relation to
Board of Health work.

Q In relation to Board of Health work? A
Yes, sir.

. Q. What are the circulars oh? A. On different
Ehings, there is different circulars. | don’t sav
ut—

Q You get them at your office? A. My office is
home.

Q You did not .have any office then? A. Not
then; we have now.
~ Q. Did you last November? A. Not until the
first of the year.

Q. You do not pay attention to circulars sent to
you when not in vour official capacity? A. | just
%Iance them over and | can fee if there is any-
thing.
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Q. When one coming to you has no connection
with Board of Health nature? A. | throw that
right away.

Q. You dont know whether you got this circular
or not? A. | looked at it, and then discarded it.

Q. Did you look at it long enough to know what
it was? A Yes, sir; my answer is the way this
looks. It looked to be similar to the one | had.

Q. You are still on the Board of Health? A
Yes, sir.

Q. Secretary of the Board? A. Yes, sir.

Q How did you get your appointment?

Mt. Oliver: | object.

Mr. Stein: What is the harm?

The Oottrt: Well—

Mr. Oliver: As being immaterial and irrel-
evant.

The Court: | suppose it is immaterial and
irrelevant Whether he is elected or ap-
pointed, or simply gets there through his
Own efforts.

Mr. Stein: Except this wise, if your
Honor please, it may explain some of his
previous testimony, | don’t know.

A. It wonT hurt it any.

The Court: I do not think—1 think it is
immaterial.

(Answer repeated by the stenographer.)

Mr. Oliver: The Court spoke about my ef-
forts to delay this trial.

The Court: | did not sav you were delay-
ing the trial.

M* Olivet: Having been the principal of-
fender.
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Tlie Court: | said there was so many ora*
torical remarks made by counsel; I did not
refer to you particularly, Mr. Oliver.

Mr. Oliver : At any rate, | want to suggest
to the Court that, the proof that is now con*
ing out is merely accumulative, and might
be omitted at the discretion of the Court.

The Court: Does the State close its case?

Mr. Stein: The State will rest.

The Court: The defendant may open his
case and proceed.

Mr. Oliver: If the Court please, 1 ask
\ oui Honor to direct a verdict of acquittal
on the ground first: that there is absolutely
no testimony connecting the William E.
Johnson who served on the Grand Jury in
May, 1911, with the William E. Johnson re-
ferred to in this indictment, so far as | rec-
ollect. The document in evidence upon
which the charge is based Which has been
read to the jury, starts as follows: “Public
record of William E. Johnson, Republican
Candidate for Freeholder, which the voters
are entitled to be informed of.) In that
connection | wish to call the attention of
Your Honor to the-fact that there is an en-
tire absence of any testimony to show that
any person not a voter of this political divi-
sion made up of Roselle Park and Union
Township received one of those circulars.
That being so, that communication is privi*
leged, and the defendant is guilty of no of-
fense unless it be shown that he Was guilty
of actual malice in sending it out; unless
there is some evidence to that effect. There
IS no evidence to that effect, whatever. In

9
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fact, the testimony of the State’s own wit*
nesses show that Fish on other occasions de*
blared to witnesses his purpose in sending
this oiit, and that purpose, as so declared,
corresponds With the declaration in the cir-
cular itself. You recollect that Phillips—
the nian who said he had threatened to get
square with Fish, get Oven With him, and
Who is evidently antagonistic to Fish, and
is willing to go to whatever lengths in con*
sclentiousness lie can in making the case
against Fish—testified “that Fish said that
he had nothing against Johnson, personally;
that he was a good neighbor, but that he
thought the voters ought to know of John-
son”™ record. There is a statement by the
State’s own witness; that is the State’s evi-
dence, and they are bound by it. He said
he had nothing against this man Johnson
personally; that he was a good neighbor and
that the only purpose in sending it out, was
because he thought the voters ought to know
about it. There is no evidence against that
statement; there cannot be. The State is
precluded by the testimony of their own
witness from proving malice, because there
is a statement of their own witness that he
had no malice; that he had nothing what-
ever against the man; that he was a good
neighbor.

Now as to the motive in making this
charge; we have been tied down to this one
particular charge, but we rely for this pur-
pose, and we are contended with that be-
cause Phillips said that, Fish told him, be-
fore any indictment was found, and it is not
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any self-serving declaration. Fish told him
that Johnson—that someone had told him—
hish that Johnson had protected this man
before the Grand Jury, NoW there is noth-
ing to show that this is not so. It comes
from the State’s own witnesses that some-
body told Mr. Fish that Johnson had pro-
tected Snowden before the Grand Jury. |
say there is not only no evidence of malice,
no evidence to show that Fish did not actu-
aily believe the facts Were true, but there
is positive evidence on the part of the State
there was no malice and that Fish had been
told this thing Was true, and therefore he
had a right to believe that this thing was
true. 1 think | have got a correct state-
ment as to the facts as they appear from the
State’s own case.  And now | shall read
from the opinion of the Court of Errors and
Appeals, King against Patterson (Reading
King vs. Patterson, 49 Law, 418). Now it
seems to me that this case, as the evidence
stands, comes exactly under that rule in
King against Patterson, and under that a
jury could not find a verdict of conviction,
and, therefore, 1 submit we are entitled to
a direction of the verdict.

The Court: The case you have just cited
was a civil action instituted by a person
named Patterson against a corporation, or
against somebody who furnished information
as to the financial standing of other persons.
Do you desire to say anything?

Mr. Stein: We are losing some time on
the motion. The constitution distinctly pro-
vides that the judges of the fact and law

«N
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in this case are the jury as to whether or
not we have made out libel, on the proper
instructions of the Court. Outside of that-,
and over and above it, if I may answer it
further that the law is very clearly and Well
settled in every jurisdiction that, if this lan*
guage is libelous per se, standing alone by
itself, hiaiice is presumed. The State does
hot have to prove malice in criminal libel;
the la\v carries that along with it. Your
Honor well knoWs that the only time malice
heeds to be proven is in a civil action where
the language is not libelous, pCr sc, and by
imputing to it a meaning you can make it
malicious, by showing that the man had some
motive which was not honest for making the
statement which he did, and that he desired
to injure the person. Where, of course, it is
hot libelous at all, then, of course, we have
to prove special damages, but We are to bear
aWay from that in criminal proceedings. If
a man is indicted, as the defendant happens
to be here, for language laid in the indict-
ment which is. libelous of itself, then there
is but one thing he can say, under the law,
that he can shoW, that he can do, to escape
conviction, and that is to present to the jury
evidence, tending not only to show that the
libel he uttered was true—if indeed he can’
show it—but in addition to that it was pub-
lished through good motives, good motives,
and for justifiable ends. A motion to direct
a verdict, therefore, at this time | think is
not proper; | think the Oourt should allow
the case to go to the Jury. Also, your Honor
Will remember the Benton case in which it
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Was clearly laid down that the language of
a publication, on a motion made to quash
an indictment—it was alleged that the lan-
guage of the charge laid down in the indict-
ment was not libelous language, and the
Court said it Was perfectly proper that the
Judge should deny the motion as long as
the language used was such that even an
inference might reasonably be drawn by a
jury that the words Were within the defini-
tion of libel as laid down by the Court, in
instructing the jury. 1 do not think there
is the slightest question about that being
the law in this State that the jury must
pass upon whether the language Was libel-
ous. And after they pass upon it, they must
determine not only whether it Was true, but
that the man published the libel for good
and pure motives and for justifiable ends. If
he did not publish it for justifiable ends,
pvpn though it be true, 1 will ask the Court
to instruct the jury that the defense is not
complete.

Mr. Oliver: | do not suppose that the
Prosecutor would wish to be taken seriously
in his remark, that, under the constitutional
provision a Court must allow the matter to
go to the ,iury, no matter what sort of a case
the State makes out. | do not think he is
serious on that.

The Court: | do not think so either.

Mr. Oliver: We have nothing to do, what-
ever. with the Constitutional provision, that
is for a man who has no other defense. |
am sneaking now under the rules of Com-
mon Law which your Honor knows so well,

b

30



2Q

132
Henry Farmt—For State—Direct

that it is foolish to talk about the question
that where a communication appears on its
face to be a privileged one, and Where it was
made for good purposes, express malice has
to be shown. And there is no malice shown ;
on thé contrary, the testimony is that Fish
declared to one of the State’s own witnesses
that he had nothing against this man. That
he was a good neighbor, and that he thought
the information should go to the voters. And
there is not testimony to show that the in-
formation went to anybody but the voters
and counsel declines to even dignify it bv
Comment or that the state has failed to con-
nect William E. Johnson who sat on May
term, 1911, with the Johnson named in the
indictment,

Mr. Stein : | thought you knew it; you
were sitting here When Mr. McDevitt testi-
fied he was before the Grand Jury with the
defendant.

Mr. Oliver: That is right; T overlooked
that.

Mr. Stein: And that Mr. Johnson was a
member of the Grand Jury.

Mr. Oliver: That is true.

Mr. Stein : And that it was the same John-
son to which this circular referred.

Mr. Oliver: 1 admit that, now.

Mr. Stein: Do you remember that now?

Mr. Oliver : I remember he did testify to
that.

The Court: | shall denv the several mo-
tions made by the attorney for the defend-
ant, and require him to present his case to
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the jury. In doing so | want to say that
malice, of course, must be shown, but it is
not absolutely necessary that that malice
should be postively shown by some act, Word,
or deed on the part of the defendant, if
malice in law can be shown.

Mr, Stein: That is the point.

The Court: And the law regards a note as
maliciously published when it concerns a
public man in a public office and attacked
his integrity and his character in the dis-
charge of his public functions or duties. It
is then upon him to take the witness stand
and to- prove to the jury that he was not
actuated by malice. The Court said, in the
case of State against Benton, or Benton
against the State this—I think I cited this
language the other day—“On an indictment
of criminal libel, the Court, should not grant
a motion to quash or a motion in arrest of
judgment, upon the ground that the publica-
tion was not libelous so long as the language
thereof was such that an inference might
reasonably be drawn therefrom by the jury
that the words were within, the definition of
libel as laid down by the Court/” You may
proceed with the defense.

Mr. Oliver: | prav an exception.

The Court: Yes, sir.

Exception allowed, sealed accordingly.

JAMES C. CONNOLLY, [1.s.]
Judge.

2n
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DEFENDANT’S CASE;
Mr. Oliver opens for defense.

Harwood Fish, the defendant, being duly sworn
on his oath, according to law, saith:

10 Direct examination by Mr. Oliver®

Q Mayor Fish, you are the defendant in this
case? A. Yes, sir.

Q, Where do you live? A Roselle Park.

Q How long have you lived there? A. About
sixteen years.

Q Do you hold an official position there? A
Mayor of the Town.

Q Have you been Mayor before your present
term? A. | was re-elected after serving two years.

g YoU wrote this circular, 1 believe, that has
been put-in evidence? A. | did.

Q. What purpose did you have in publishing that
circular? A. As 1 stated on the circular, Tthought
it Was a matter of my public duty.

Q Was that true? A. Absolutely.

Q. And that is the only reason you put out the
circular? A The only reason.

Q What reason did you have for believing that
the statement regarding Johnson’s action, as a mem-

N0 her of the Grand Jury, was true?

Mr. Stein: | object to the question upon
the ground that the defense must be that the
statement which the defendant made was
true. Not what he believed to be the truth,
but that, in fact, it was true, and that that
must firstly be his defense. And then, after
it is shown by him that it is true, then only
—and not until then, and not before, can he

40 attempt to show under the Constitutional de-
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fense that is his, the other two elements of
his defense, namely, that he has published
it for good motives and for justifiable ends.
Now the question asked is: Did he believe it
to be true.

The Court: No, the question is: What rea-
son had he to believe that what he said was
true?

Mr. Stein: That is just as objectionable
to the mind of counsel for the reason that
it would afford a man a defense which not
given to him under the Constitution to make.
That he had some reason to believe that it
was true. The language of the Constitu-
tion is plain, it says, he must prove the
truth. It says the truth may be given in
evidence, and if given in evidence and it
is shown that the writer or the person who
published the libel did it for good motives
and for justifiable ends, then his defense is
complete. In other Words, | take it that,
under the law, a man. has not a right to
charge the truth unless he can show it is for
good™ motives' and for justifiable ends, and
that is a question for the jury to say, whether
the things he has advanced as good motives
and the things he advanced as justifiable
ends, whether they are, in truth, the things
he claims them to be; whether the jury thinks
they are. This question does not commence
to show in any way and could not show that,
it is for the purpose of showing that the
article was true. It is only for the purpose
of showing what the defendant himself heard
that led him to believe it was true.

Mr. Oliver : | think it is so, but we have

1Q
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nothing to do new with that Constitutional
provision, we are dealing with Common Law
ruling. This alleged libel, this circular
shows on its face that it is issued to apprise
the voters of the character and fitness for
office of the candidate.” The Mayor has testi-
fied that was his purpose in putting out the
circular, and ho had no other purpose. If
that be true, then this man cannot be con-
victed unless it appears that he Was actuated
by malice in putting it out; and that he
did not believe it was true, and had no rea-
son to believe it Was true. It goes to the
question of malice. If this man simply put
this statement out, recklessly and without
any regard to its truth, then, undoubtedly,
he Would be guilty of putting it out malici-
ously ; he would be guilty of malice. This
goes to motive, and the question is as to
motive, and, certainly, he has a right to show,
in that connection that he had reason to
believe it to be true and did believe it to be
true. He said he believed it to be true. Now,
he has a right to go further, I submit, and
show why he believed it to be true. | have
not the books here but the law says, it is
taken from Cyc., that is the main authority;
I am quoting from Cyc, This is the way
that phrases it: “Rumors or other sources
of information relied upon by the defendant
in making the publication was held to be
admissible to shew absence of malice.

Mr. Stein: In civil cases.

Mr. Oliver: That happens to be taken
from the Criminal libel. 1 will not argue
the question any further, that is the ground
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for my question. | submit it is a proper
one.

The Court: If the attempt is now being
made to have this witness, Who happens to
be the defendant, give testimony going to
show what transpired in the Grand Jury
Room, then | Would not allow him to testify
to that. | would allow him to testify that
he. had been informed by Mr. Johnson bine
self of what he had done there, or that Mr.
Johnson had made a statement to him, but
I would not allow—that would be, allowed
under the decisions, as 1take it—but I Would
not allow him to repeat the testimony of
any other Grand Juror or Witness who ap-
peared before the Grand Jury or any Clerk
Who appeared before the Grand Jury.

Mr. Stein: Johnson Was a Grand Juror.

The Court : I would allow him, if he could
show that Johnson had made a self-accusing
statement, | would allow him to show that.
But this is foreign to the question. He can-
not show that. That is not the attempt. The
attempt it now to elicit testimony going to
show what he learned from witnesses Who
were before the Grand Jury.

(Question repeated by the stenographer.)

Mr, Oliver: | withdraw the question.

Q What reason, if any, did you have for believ-
insr that your statement regarding Johnson’s con-
duct in the Grand Jury was true? A. Personal ex-
perience.

The Court: ts that objected to?
Mr. Stein: He answered it.

A. And others personal experience as a witness
before the Grand Jury.
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Q. Anything else?

Mr. Stein: 1 ask that, if your Honor
b I ____
P The Court: "That is all rlght as far as |t
has _gbne, .

yji Stein  (Continued)—*-answer he
Stricken out. ] ) ]

The Court: There is nothing divulged here
that happened- before the Grand Jury.

Mr. £5teih: All right

Q. Did you have any other reason? A. In what

regard? L
. Did you have any other reason for believing

that_ did you have any other reason other that
your personal experience in that Grand Jury Room,
for believing the statement you made regarding
Johnson’s conduct as @ member of that Grand ury
to be true? A. 1 did

Q. What was the reason? A Statements made
by Mr. Joseph McDevitt, outside of the Grand Jury
Room.

Q. What was the statement?

The Court : 1 shall rule that out.
iy[r Oliver: 1 pray an exception.
The Court: You may have an exception.
Exception allowed; sealed accordingly.
JAMES C. CONNOLLY, [I.s.]
W-, Judge.

0. Had you complained against—(lid you com-
plain before that Grand Jury of May, 1911, regard-
i Snowden? A | did.

Q. And upon What facts Was your complalnt
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Lsed? A. Based on my experience with Doctor
Snowden and the experience of others.

Q Will you tell us about your experience with
Snowden, what was it you complained of?

Mr. Stein: Where did you complain, in the
Grand Jury?

Mr. Oliver: Yes.

Mr. Stein: Did not complain oiltside.

All right, 1 object to the witness testify-
ing to the subject matter, the facts that he
gave before the Grand Jury on offering the
subject matter of his complaint. | do not
object to his stating what was the subject
matter of the complaint.

(Question repeated by the stenographer.)

A Obtaining money Under false pretenses.

The Court: That was Snowden?
Mr. Oliver: Yes. That was the charge.

Q What ‘were the facts, without stating now
what you testified to before the Grand Jury, what
werethe facts regarding the charge that you made?

Mr, Stein: | object to that because that
would carry with it an attempt on the part
of counsel to try before a petit jury a matter
that had been submitted to a Grand Jury,
and which the Grand Jury, under its oath,
evidently had not taken cognizance of.

The Court: He is not asked for the testi-
monv that was given to the Grand Jury, but
the facts which induced him to go before the
Grand Jury and make a complaint.

Mr. Stein: Yes..

The Court: It does appear to me that
Snowden’s case is not a proper matter for
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investigation here now. If we go in to prove
the character of Snowden, and if the counsel
for the defendant endeavors to show that he
Was a swindler that was protected by the
Grand Jury it Will take us far away from
the issue that is before the Oourt. Tinder the
circumstances | will refuse to allow testi-
mony going to show what the facts Were upon
Which the complaint was made to the Grand
Jury, concerning Snowden.

Mr. Oliver: The question is directed, of
Course—strike out that “of course™—the
question is directed to that part of the al-
leged libel which says that in Fish’s opinion,
in effect, that this man Snowden—it appears
noW it Was Snowden, he is unnamed there—
but that this man was a swindler. Now,
without regard to what transpired in the
Grand Jury Loom, What testimony was pre-
sented there, as to whether this man wasf a
swindler, 1 want to show Fish’s own experi-
ence with this man that led him to believe
he was a swindler as he said he was in the
indictment.

Mr. Stein: If your Honor please-----

The Courf: | think my ruling, covers the
whole question. 1 will refuse to allow you
to go into any testimony, any line of testi-
mony showing Snowden’s character at this
time in the case. There mav arrive a time
in this case when | would allow it, but not
how.

Mr. Oliver: | pray an exception.

The Court: You may have an exception.

Exception allowed, sealed accordingly.

jamcs €. Connolly, tl.s.i

Judge.

1
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Q. When you wrote that article did you believe
that Snowden was a swindler? A. | did.
Q Why did you believe that?

The Court: You are going back again.

Mr. Stein: May 1 say this, if your Honor
please. | do not know Snowden, but as
Prosecutor of the County now, succeeding
the man who was Prosecutor theu, | think
it is but right and fair and honest that 1
should bring to this Court’s attention that
in the prosecution here now of the defend-
ant on a libel charge the defense is trying
to show not only that it published a libel out
of good motives, but to show that the Grand
Jury at that time, Who did not find a bill,
according to them, let a swindler get aWay.
Now Mr. Snowden is entitled to something,
whoever he is, or wherever he lives, and if
the Grand Jury or my predecessor,.when he
was in office did not find a bill against this
Snowden | do not think it is right oh honors
able, and | do not think that your Honor
will ever allow this man to testify on the
trial of himself, that, notwithstanding what
the Grand Jury did, that he is still a swind-
ler. That is going a little too far.

The Court: | have made my ruling and it
will stand.

Mr. Oliver: Question is overruled.

The Court: The question is overruled;

Mr. Oliver: | pray an exception.

The Court: Exception granted.

Q Did you have a talk with Joseph McDevitt
'a&bolutd_\évhat happened in the Grand Jurv Poor»9
id.
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Q What did Mr. McDevitt tell you, if anything?

Mr. Stein: | object.
The Court: Objection sustained.
Mr. Oliver: | pray an exception.
IQ The Court: Granted.
Exception allowed; sealed accordingly.
JAMES C. COKKOLLY, [1.s.]
Judge.

Q' Mr. Fish, what, if anything, led you to believe
that an indictment had been found against Snow-
den?

Mr. Stein: | object on this ground; that a
person who is not a Grand Juror, present in
the bodv, cannot know one wav or the other
whether an indictment is found; the only
Way he can know of it is when an indictment
is presented in the Court, and the fact is an
indictment is not found in law until it is
presented to the Court, So that this wit-
ness could not know. An indictment might
be voted; an indictment might be reconsid-
ered after being voted; indictments might be
nolle prosequied by the Court on request by
the Prosecuting Officer. And they are never
found until they get here-----

The Court: Question will be overruled.

Mr. Oliver: | pray an exception.

Exception allowed; sealed accordingly.

A JAMES C. CONNOLLY, h,.s.l
Judge.

Q What reason didl you have, if any, to believe
that Snowden was a friend of Johnson? A By
things, that Mr. Johnson to)d me himself. By his

- attitude as a Grand Juror; by his attitude as a
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Grand Juror and by things he told me personally”
and also by statements made to me by others that
Mr. Johnson had ordered goods from Mr. Snow-
den. / 1
The Court: Do not tell what they Were.
Mr. Oliver: | submit he has a right to tell
what they were.
The Court: He cannot tell What others
told him.
Mr. Oliver: | pray an exception.
The Court: You may have an exception;
you can tell what Johnson said to you.
Exception allowed; sealed accordingly.
JAMES C. CONNOLLY, [1.5s.]
Judge.
Mr. Oliver: | notice the Prosecutor used
the word “found” a few minutes ago in con-
nection with this indictment, | may have
made a mistake in the question 1 put, and
to save anv misunderstanding | will ask the
witness again.

10

20

Q What led you to believe that in that Grand
éor\é an indictment had been voted against Snow-
en

Mr Stein: | object to that, since no man

who is not a member of a Grand Jury Can 30
know whether an indictment is voted for this
reason: after the Witnesses are heard in a
Grand Jury Loom, they retire, and there-
aftor tbp Grand Jury deliberates as this petit
,Trrv d>s after it hears the evidence. And
wha+ the Grand Jurors do in the voting of
Hr Indictment an outsider cannot know.
More particularly is that true when the rec-
ord can be nerused, and outsider wants to

find out whether an indictment is voted. And 40
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if none is found, even though a person should
hear in some way or the other that an indict*
inent was voted, if none is found in the
Court, which is a public place where he can
look, he has no right to' say one Was voted,
because the fact is in law and fact that none
Was voted unless it is handed in. But the
principal objection is that Mayor Pish or
anybody else, who is not a member of a Grand
Jury cannot know whether an indictment
was voted. The only persons who catt know
that are the Grand Jurors themselves, and
they cannot tell.

Mr. Oliver: It sounds all right, if the
Court please, and that is fine theory, but
let us be honest and sensible, there is not
a mail Within that Bar Who does not know
that within twenty-four hours after any
Grand Jury indicts a man, lie can find out
in some way what action that Grand Jury
took. | am not talking about what should
be, 1 am talking about what is.

Mr. Stein: Are you talking law?

Mr. Oliver: No, sir, I am answering your
statement.

The Court: The Court Will now make a
ruling. <"l .f

Mr. Stein: One thing further | may make
in reply to that: if any Grand Juror does
that, and we find out about that, he is liable
for misconduct.

The Court: | shall refuse to allow that
.Question to stand.

Mr. Oliver: Prays exception.

% The Court: You may have an exception.

Exception allowed; sealed accordingly.

JAMES C, CONNOLLY - [1.5.]
Judge.
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A. | can easily prove the truth of that if the
Prosecutor will stop raising technical objections.

Mr. Oliver: One moment, you have coun-
sel.

Mr. Stein: | am very glad that statement
was made.

Q Did you have any talk With Judge Swift Who
was then Prosecutor as to an indictment having
been prepared against Snowden? A. | did.

Q What did—what, if anything, did Judge
Swift tell you in that regard?

Mr. Stem: | object.

The Court: I will allow it because it may
be something that he told him that did not
transpire in the Grand Jury Boom.

Mr. Stein : I would like to say this: | have
no fear of Judge Swift, as Prosecutor, tell-
ing what happened in the Grand Jury Room.

The Court: If it appears that it is a mat-
ter pertaining to what transpired in the
Grand Jury Room-----

Mr. Oliver: It does not, though.

(Question repeated by the stenographer.)

(Question and answer repeated by the
stenographer.)

Q In regard to the indictment.being prepared?
f The Court: Answer the question.
A. Can | state why, from Judge Swift-----

Q. If he did, tell us about it; did he or not? A
He did.

20



20

on

ou

10

140
Harwood Fish—Defendant—Direct

Q What did he say? A. He told me that an in-
dictment had been prepared and he had gone to a
good deal of trouble about it because it was peculiar
and it Whs in his safe.

Q. Did you ever have any talk—before you wrote
this document, that is Exhibit number three cir*
cular, complained of, did you have any talk With
George Teller of Cranford, regarding Johnson?

Mr, Stein: Mr. Teller Was a member of
the Grand Jury ofthe May Term, 1911.

The Court: This may be something which
does not tell of Grand Jury affairs. 1 am
not going to anticpate he is going into Grand
Jury affairs.

Q. What did Teller say to you about Johnson?
A He told me that after his experience with him,
sitting on the same Grand Jury——

Mr.- Stein: | object to anything further.
The Court: 1 will allow that; that is not
retailing Grand Jury matters.

A. That because of his experience as a fellow
Grand Juror he didnt want to sit with him on
the Board of Freeholders.

Q Is that—was Mr. Teller a member of the
Grand Jury—a member of the Board of Freeholders
at the time he made that statement to you? A
He was.

G. Is he a member now? A. Heis.

Q Did that statement of Mr. Teller’s have any
influence whatever upon yotir mind when you said—
when you wrote rather, that a man of Johnson’s
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history, political morality, style and general char*
acter-----

Q. {Continued)—would be so obnoxious to the
other Freeholders that he would be absolutely help-
less to secure for the district the important im-
provements we now need—that is, Roselle Park?

Mr. Stein: | object, 7 o~

The Court: That takes us into an issue
that is not before the Jury. The Jury has
the circular before it, for the purpose of*read-
ing the whole article in which the alleged
libel occurs, but 1 do not think that we are
allowed to go into an investigation of mat-
ters independent of the charge complained
of. | think that I am justified, therefore, in
overruling the question.

Mr. Oliver: The question, your Honor ap-
preciates, is directed to the question of this
man’s malice in writing this circular?

The Court: Yes.
~ Mr. Oliver: 1 except to your Honor’ rul-
ing.

(Question repeated by the stenographer.)

The Court: | will allow him to answer
that by saying yes or no.

A Yes. gt |.  .fh me

~ The Court: That does away with your ob-
jection.

Mr. Oliver: And the exception.

The Court: And your exception.

Q. How did you know that Johnson was treas-
surer of a bankrupt dentist’s corporation?

10
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Mr. Stein: | object to that.
The Court: That does not come within the
same category as the other question which 1
have just allowed to be answered. 1 will
rule it out. _
Mr. Oliver 1Prays exception.
1° The Court: Grant you an exception.
Exception allowed, sealed accordingly.
JAMES C. CONNOLLY, [1%]
- *! Judge.
Q. How did you know he Was an ex-hotel keeper
in the West?

Mr. Stein: | object.

‘The Court: It is the same as your last
question, and 1 shall rule it out, and grant
you an exception.

Exception allowed, sealed accordingly.

JAMES C. CONNOLLY, [I.s]
Judge.

Q What led you to say “As a councilman in
Roselle Park Johnson was so dictatorial and
abusive and he so disgusted the decent people in
the borough that he did not have the presumption

30 to run for re-election.”

Mr. Stein: | object as immaterial, and not
bearing on the issue.
The Court: | shall rule that out,
Mr. Oliver: | pray an exception.
The Court: Grant you an exception.
Exception allowed, sealed accordingly.
, JAMES C. CONNOLLY, [1.s]
Judge.
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Q. What ground, if any, did you have for saying
on this circular of Johnson: “He used the Borough
team for private work about his residence, and
when 1 insisted oil his paying fifteen dollars for
the use of it, he violently abused me at a Council
meeting and said he had a perfect right to use the
team in return for the work he did as a council-
man. 1 told him his idea of honesty in public life
was very different from mine, and that having
taken the office of councilman without salary he
must pay for the team, which he did.™

Mr. Stein: | object.
The Court: | think that is self-explanatory.
I shall overrule the question.
Mr. Oliver: 1 pray an exception.
Exception allowed, sealed accordingly.
JAMES C. CONNOLtY, [1.s]
Judge.

Q T)o you know whether that charge, so made
against Johnson, is proper?

Mr. Stem: 1 object, the indictment is not
founded on any charge but one in the cir-
cular.

The Court: What charge do you refer to?

Mr. Oliver: The charge 1 have just read.

Mr. Stein: That he used the team for pri-
vate purposes, and then paid the borough
for the use of it.

The Court: Overruled.

Mr. Oliver: Prays exception.

The Court: Granted.

Exception allowed, sealed accordingly.

JAMES C. CONNOLLY, [1.s]
Judge.
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Q. Did yon have a discussion with Johnson in
Council meeting at Roselle Park) relative to his
using the town team, the borough team for his
private Work? A. | did.

Q What was that conversation.

Mr. Stein: [ object.
The Court: Objection sustained.
Mr. Oliver: | pray an exceptioU.
Exception allowed, sealed accordingly.
JAMES C. CONNOLLY, [1.s/]
Judge.

t). As a result of that conversation or after that
conversation at the same meeting, did Johnson pay
anything for the use of the Borough team?

Mr. Stein: t object.
The Court: Objection sustained.
Mr. Oliver: Prays exception.
T*Exception allowed, sealed accordingly.
JAMES C. CONNOLLY, [1.s]
Judge.

Q Who was present at the council meeting if
you can remember, at which the instance 1 have
just referred to occurred?

Mr. Stein: t object.
The Court: | sustain the objection.
Mr. Oliver: Prays exception.
Exception allowed, sealed accordingly.
JAMES C. CONNOLLY, [1.5]
Judge.

Q To what circumstances, or incident had you
reference when you wrote: He pledged seveUty-five
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dollars toward the construction of a local church
and then when, because of the War, the church was
embarrassed in paying its contractor, he refused to
pay a balance of forty-eight dollars and wrote a
letter reneging on the subscription and refused to

pay IL Mr. Stein: | object to that.
(Question repeated by the stenographer.)
The Court: 1 cannot see how that Would
go to justify the use of the language com-
plained of in the indictment, and | overrule
the question.
Mr. Oliver: | pray an exception.
Exception allowed, sealed accordingly.
JAMES C. CONNOLLY, [1.s]

Jndse.

Q. Had yon personal knowledge of any such fact

as is referred to in that last?
Mr. Stein: | object.
The Court: Question objected to is over-
ruled.
Mr. Oliver: | pray an exception.
Exception allowed, sealed accordingly.
JAMES C. CONNOLLY, [1.s1
Judge.

Q What Warrant, if any, did you have for say-
ing in this circular, of Johnson, “He side-stepped
the payment of a debt, as shown by a copy of
Court proceeding, as given below, and judge for
yourself whether he perjured himself or not.”

Mr. Stein: | object.
The Court: Objection sustained.
Mr. Oliver: | pray an exception.

10
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Exception allowed, sealed accordingly.
JAMES 0. CONNOLLY, [1.s]
Judge.

Q. Erom what source did you obtain the extract
from the public records as recited in this circular?

Mr. Stein: 1 object.
The Court: | will allow that) it is imma*
terial, it seems to me.

A. William b\ Groves as Master, Who tried the
G
The Court: This is a printed extract in
the case of somebody against somebody, I
2 do not knoW who it is.

Q. Where did you see that testimony?
Mr. Stein: 1 object
A. Mr. Grovers office.

The Court: It is answered.
Mr. Oliver: Cross-examine.

30 Cross-exdminaiion by Mr. Stein:

Q Mr. Tish, Mr. Johnson held a public office up
in the Borough of Boselle Park, did he not? A
He did.

Q. What office did he hold? A. Councilman.

Q They are elected by the people up there, are
they? A They are.

Q. And you and he were in the same government
together? A. We were.

40 Q. You Were Mayor and he was member of coun-



153
Harwood Fish—Defendant—DroSs

cil, how long? A. He was member of council before
I was Mayor.

Q Wasn't he member of council while you were
Mayor? A. He was part of the time.

Q Haw? A. He was part of the time.

(Answer repeated by the stenographer.)

Q. Now he served how long in the City Connell?
A. Three years | believe. That is the regular term.

Q Hid they elect him each year? A. No, elected
once for three-year term.

Q | see. When was he first elected, if you re-
member? A. A year or two after he moved to
the town.

Q. You lived in the town before him? A. Yes.
hQ. Sixteen years 1 think you said? A. About
that,

@ You and he have not been getting along verv
well up there in the government, have you? There
has been some feeling between you? A. Only be-
cause he tried to be Mayor.

O. | see. Well, you were the Mayor? A. He in-
sisted on being. 1 was elected for that purpose.

Q That’s right And the insistment was rather
hard, was it? A No, he offered to make the most
popular man in tinion County, if i would take
his advice, and appoint people that Twas elected to
put out of office. And | refused to become the
most popular man in Union County at his hands.

Mr. Stein : | think that is ail..

ft Do vou know Mr. Griffon of the—you heard
thP test!monv of Mr McDevitt of your meeting Mr.
Griffon and himself at the Times’ office? A. i did.

10
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Q Did you meet him there? A. | believe so,
Can | state what | said at the Grand Jury hearing,
Judgé?

IJie Court : No, witnesses are not allowed
under thé ruling of thé Court, and lecannot
allow you to tell What you said before the
Grand Jury.

Frank V. LoVvden, produced as a witness, on be*
half of the defendant, being duly sworn on his oath,
according to law, saith :

Direct examination by Mr. Oliver:
Q. Mr. LoWden, you reside in Roselle Park, don’t

you? At do; yes, sir.
Q. What position do you hold in Union County?

. A Clerk of the Grand Jury, and County Detective.

Q. Both positions? A. Both positions; yes, sir.
Hold some more tod.

Q 1beg your pardon? A. Hold some more too.

Q What are they? A | am member of the
National Guard, hold a commission in the National
Guard ; elected Justice of the Peace; and several
other things.

Q Wont you specify, cant you specify the
others? A. Yes.

Q. Let us have them? A Once in a while 1 do
a little newspaper corresponding.

Q Yes? A. Finger print business.

The Court: What else?
(Answer repeated by the stenographor v

A Want some mote?
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Q. If there are any more? Have you any more
occupations? A. | think that is all.

Q. As Clerk of the Grand Jury have you in your
custody or in your control the minutes of the Grand
Jury of the May Term, 1911?

Mr. Stein: If your Honor pleases—I will
allow him to answer that.

Mr. Oliver; You will allow him to answer?

Mr. Stein: Yes,' | mean without an objec-
tion. Then I am going to make an objection
as Prosecutor.

Mr. Oliver: | see, all right.

A. They are in the Prosecutor’s office, sir.
Q. Subject to your control, arent they? A t
dont know how to answer that.

Mr. Stein: If your Honor please, the min-
utes of a Grand Jury are never official min-
utes, as | am prepared to show, except when
thpre is a statute which says that there shall
be minutes. In New Jersey we have no stat-
n<>which reburies the keeping of any min-
utes of the Grand Jury proceedings by the
Clerk. | am, therefore, going to object to
this line of testimony since there would he
no minutes of the 1911 Grand Jury. And
further because where there are minutes they
are constructively in the custody of the Dis-
trict Attorney, or prosecuting officer, who
has them for the purposes of prosecutions,
and nothing else; | think vour Honor is
familiar with that,

(Question and answer repeated by the
stenographer.)

0
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A | don’t know, your Honor, there is nothing to
guide me.

The Court: In New York they have a law
governing the Grand Jury, but the question
is answered.

(Answer repeated by the stenographer.)

Q Why don’t you know how to answer that? A
Tliére is no rules governing Whether | control the
minutes of the Grand Jtiry or hot.

Q Are they Where you can go and get them
Whenever you Want? A. There are books of the
Grand Jury 1 can go and get any time | Want them.

Q. You said you had the Minutes of that Grand
jury. | ask whether they are where you could go
and get them? A. Yes, sir. -

The Court : Why proceed with those ques-
tions? | would not allow the minutes that
he has kept to he offered here in evidence;
if they were official minutes they might be
allowed in evidence. 1 know they have in
some other States, but if they were official
Minutes in this§Court, I, doubt whether 1
would allow them, even then, to go in evi-
dence. But there is no use pursuing this
course any further, because | cannot allow
what he calls minutes of the Grand Jury to
be introduced in this case.

Mr. Oliver: Very well, I Was leading up
to this question, but since your Honor has
anticipated me, and will not allow them to
goin -

The Court: No, I will not.

Mr. Oliver (continued)—I pray an excep-
tion.
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The Court: All right.
Exception allowed, sealed accordingly,
JAMBS C. CONNOLLY, [1.s]
Judge.
The Court: Of course, you understand
there is no statute in our state requiring inin- ,«
utes to be kept. . :
Mr. Oliver: | also understand this Wit-
ness said he had the minutes.
The Court: Those are kept for the officers*
OWN pUrposes.

Mr. Stein: Were you clerk of the Grand.
Jury in 19117

A. 1was not, sir,

Mr. Stein: When were you made Clerk of 20
the Grand Jury?

A. June, last year, 1915.

Q- And as Clerk you took over the books and'
records relating to the office from your predecessor
in office, whatever they Were? A. Xdidn't, sir,

'Q You (didn’t? A, No, sir,

Mr. Oliver: That is all
The Court : Step down, &

Joseph McDEYITT, recalled on the part of the
defendant

Direct era™7laHon by Mr. Oliver*.

Q. | think you testified you were a witness before
the- Grand Jury in May, 1911? A, Yes, Sir,
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Q. And it was in a case relating to one Snowden
of Roselle Park, wasn’t it? A. Yes, sir,

Q And What Was the nature of the complaint
against him? A. Obtaining money under false pre-
tenses.

Q Whose money? A. Stockholders of the Re-
view Company.

Q. That is a corporation? A. Yes, Sir.

*Q You had knowledge of that transaction, didn’t
you, whereby he obtained the money? Did you have
knowledge? A. No, sir. | might supplement that
by saying |1 Was only With him five Weeks.

Q. You were only with him five Weeks? A. Yes,
sir, before it Went into the hands of the receiver.

Q. You do not know whether he obtained ahy
money under false pretenses or not, then? A. No,
sir; | do not,

Q Do you know whether or not he obtained any
from you?

Mr. Stein: There We go, trying to convict
poor old Snowden again.

(Question repeated by the stenographer.)

The Court: I Wll rule it out.

Mr. Oliver: | pray an exception.

The Court; Exception granted.

Exception allowed, sealed accordingly.
JAMES C. CONNOLLY, [1.5s]

Judge.

Q. Did you or did you not tell Mayor Fish that
while you were in the Grand Jury room a member
of the Grand Jury called Johnson to order?

Mr. Stein : | object.
The Court: Obiaction sustained.
Mr. Oliver: | pray an exception.
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Exception allowed, sealed accordingly.
JAMES C. CONNOLLY, [1.5.]

] ) Judge.
Mr. Oliver: That is all.

Charles Pawlik, recalled as a witness for the
defendant.

Direct examination by Mr. Olivers

Q. Mr. Pawlik, on this occasion—early in the day
you were talking of a conversation you had with
Mr. Phillips, about this case. Will you now tell
us what that conversation was?

Mr. Stein: | object to that as not being
rebuttal in the way in which it is put, *

The Court: That is not rebutkl. You
must repeat the language of the Witness that
it is intended this witness shall rebut.

Mr. Oliver: It is not in rebuttal, if the
Court please.

The Court: He is not called in rebuttal?

Mr. Oliver: No, he is called in pursuance

i of y°lir Honor's agreement, that upon my
case | could call this man to testify to thé
conversation.

The Court: | think | said you might call
him on the defense for the purpose of show-
ing that what was said about this man was
not true, that is about this witness.=

Mr. Phillips, as | understand it, said about
Pawlik whether he had put his name to the
circular and that he did not say that thev
had a rope around Fish’s neck by which they

10

20

30

0



10

20

bd

4p

160
Charles Pa/wlik—Recalled—Direct

Would hang him, or words to that effect.
There may be some other testimony that
escaped mv attention.

Q. Did Phillips say to you that theV had a rope
around Fish’s neck and would hang him, or words
to that effect? A. Yes, sir.

Q. What else did he Say in that regard?

(Question repeated by the stenographer.)

A. tie made reference that it Was the County
Prosecutor’s—

(Answer repeated by the stenographer.)

A. (Continued)—office prosecuting this case, and
not Mr. Johnson, and that Mr. Pish was bucking
23 gVand jurors and that those 23 grand jurors had
friends that Would use influence or that would be
backed by those friends and that no man could
very well buck twenty-three men of that calibre be-
cause they are very prominent, influential men.

Q. Did he say what he wanted you to do, if any-
thing? A. Sir?

Q Why did he tell you that? A. May | start
from the beginning?

Thé Court : Yes, tell us all about it.

A. Mr. Phillips came down to the house and
Wanted to know if | had anything against Mr. John-
son. He said he was talking to Mr. Johnson about
it and Mr. Johnson asked him Who this man Pawlik
Wes.

Mr. Stein: In a conversation between one
and two Weeks, is that all that is—----
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The Court: You understand, only tell what
Mr. Phillips said to you. But if it appears
that Mr. Phillips had a conversation with
some other person that he brought in, leave
that out. Just tell what he said to you and
your answer. And not, detailing any other
conversation between any other parties when
you were not present.

A. Well, | took Mr. Phillip’s attitude he was
practically an emissary of Mr. Johnson’s,

The Court: Just tell what he said and did,
A. That is just what | Was doing.

The Court: Go ahead.
A. He stated he was talking to Mr. Johnson.

The Court: Do not tell what Mr. Johnson
said to him, you were not there.

A | am not going to. And Mr. Phillips said
I dont think that Pawlik had any spite against
you, meaning Mr. Johnson. | assured him i had
not, neither have I. The conversation drifted on
and he said did you have anything to do with that
circular? 1 assured him | had not, Well, he says,
did you allow your name to be used on that? Well,
| said, my name is on there and it Was only on
there as Treasurer of the Campaign Fund. And
then the statement was made that it was not Mr.
Johnson that was prosecuting the case, but the
County officials, and | was also told that—

Q Do not say | was also told, tell who told you.

The Court : Tell what Phillips said.

30
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A. Mr. Phillips said that the integrity of the
Grand Jury was at stake, and that there is twenty-
three men, and they all objected to beingt—well, 1
dont know What to say—to being used in that way.
To being defrained, if yon can use that expression.
And that they had Mr. Fish this time; they believe
he couldn’t escapé. They had a rope around his
neck and they believed they were going to hang
him, too. Because of the influence of the Grand
Jntots and their friends back of them pushing it.
And advised me to clean my hands if | had any-
thing to do with it.

(Answer repeated by the stenographer.)

Q. Clean your hands if von had anything to do
with this circular? A Yes.

Q. How could yon clean your hands, did he say?
A. No, he didnt make any suggestion as how 1
should do it.

Q Did not say anything about what he wanted
yon to do? A. No.

Q. Did he or did he not say anything—T will not
press that, that is all. Cross-examine.

20

20 Cross-examination bit Mr. Stein;

Q. Mr. Pawlik, let me see now if 1 understand
yon night. Mr. Phillips told von that this was not
Johnson’s prosecution here, but it was the County
Prosecutor was prosecuting it? A. Yes, sir.

Q And he told you also that twenty-three men
on that Grand Jury, their integrity had been as-
sailed—use the word integrity? A. To that effect.

Q. Which Grand Jury did he say? The one in-
dicted Mr. Fish or the onp Mr. Johnson was on

41 which was libelled? A. He made no reference as
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to the Grand Jury it was. | inferred it was the
Grand Jury that this circular was written about.

Mr. Stein: Yes; that is ail.

Lewis V. Hobbs, produced as a witness on behalf
of the defendant, being duly sworn on his oath, ac-
cording to law, saith:

Direct examination by Mr. Olivet:

~Q Mr. Hobbs, you live in Roselle Park? A. Yes,
Sir.

Q. And have you recently held any official posi-
tion in the Borough? A. Yes, sir.

Q. What? A; Councilman.

Q. Were you ever a member of that council when
Will E. Johnson was? A Yes, sir.

Q And who was Mayor at that time? A When
| first became councilman, Mr. Horning was in
office.

Q. And then who? A. Then Harwood Fish be-
came Mayot™.

Q Upon a certain occasion after Mr. Fish be-
came Mayor, and while you and William Johnson
were both members of the borough council, did any
discussion occur at a council meeting to vour recol-
lection about certain-----

Mr. Stein: | am going to object to the
question as far as it has gone, and incom-
plete.

The Court: On what ground?

Mr. Stein: On the ground it is not rele-
vant, and does not bear at all on the issue,

20
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what discussion the councilman had up iii
the Borough of Roselle Park between them-
selves, and whether Johnson was one gf them
or not.
(Question repeated by the stenographer.)
ifr. Olivet: Strike out that word “certain.”

Q. (Continued) About Johnson having used the
borough team tor private Work?

Mr. Stein: t object to that question.

The Court: That raises that same queS-
tion again that | have disposed of before.
Going into other matters than that cont*
plained of in the indictment. | shall have
to rule it out.

Mr. Oliver: | pray an exception.

The Court : Exception granted.

Exception allowed, sealed accordingly.

rn : JAMES C. COKKOLEY, [1.s]
Judge.

Q. At the meeting referred to did you see—did
you or did you not see Johnson pay any money for
the use of the Borough of Roselle Park?

Mr. Stein: t object to the question.
The Court: See Johnson pay any money—*

Q. For the use of the Borough of Roselle Park?

The Court (continued)—for the use of this
team.

Mr. Stein: How does the question of that
justify——

The Court: T shall rule if out.

Mr. Oliver: | pray an exception.
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The Court: Grant an exception.
Exception allowed, sealed accordingly.
JAMES C. CONNOLLY, [1.5s,]
Judge.

Q. Do you know, Mr. Hobbs, whether there was
any relationship—I dont mean—acquaintanceship
between William E." Johnson and Dr. Snowden as
they call him?

Mr. Stein: | object.

The Court: Overruled.

Mr. Oliver: Prays exception.

Exception allowed, sealed accordingly.

JAMES C. CONNOLLY, [1.5.]
Judge.

Mr. Oliver: That is ail. If the Court
please, | offer to produce Mr. William Finkle
of the Borough of Roselle Park, to testify
he was councilman at the time of the in-
tdr!cttment | have just Mentioned, and proof

a —_—

Mr. Stein: | object to counsel stating—*
if your Honor will permit the State at this
time to object-----

Mr. Oliver: I will call Mr. Finkie; 1 was
trying to save time. 30

Mr. Stein (continued)—when the Court
tr;]a}s ruled a half dozen times on that same

ing.

40
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Wiltiam D. Finkle, produced as a witness, on
behalf of the defendant, being duly sworn on his
oath, according to law, saith:

Direct examination by Mr. Oliver:

Q. Mr. Finkle, were you a member of the Roselle
Park Council in 1914? A. Yes.

Q. Together with Mr. Hobbs, the last Witness?
And William F. Johnson, When Mayor Fish was
Mayor, or when Mr. Fish was Mayor? A. | was.

Q. Do you remember whether or not at a certain
meeting of the borough Council there arose a dis-
cussion between Mr. Fish and Mr. Johnson regard-
ing Johnson’s haying the use of the borough team
for private work and not having paid for it? A
YeS.

Q Will you state the substance of that conver-
sation?

Mr. Steini | object.
The Court: Objection sustained.
Mr. Oliver: | pray an exception.
Exception allowed, sealed accordingly.
JAMES C. CONNOLLY, [1.s.l
f Judge.

Q. On that occasion, did you, as a result of that
conversation or otherwise, see Johnson pay any
money to any one for the use of the Borough of
Roselle on account of using that borough team?

Mr. Stein: 1 object.

The Court: Objection sustained.

Mr. Oliver: Prays* exception.

Exception allowed, sealed accordingly.
JAMES C. CONNOLLY, [1.s]

Judge.
Mr. Oliver: That is all.

The Court: Anything further?
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Mr. Oliver: We rest.

The Court; State any rebuttal ?

Mr. Stein: None, sir.

Defense rests.

The Court: Counsel may sum up. Take
as long as you want, Mr. Oliver.

Mr. Oliver sums up for the Defense,

Mr. Stein sums up for the State.

Court’s Charge.

UNION COUNTY COURT OF OYER AND #
TERMINER.

January Term, 1916.

State Indictment
~ No. 34
Vs. I January Term.
I' Criminal Libel,

Harwood Fish. |

Court’s charge to the Jury, by HON. James &
Connolly, Judge of the Court of Common Pleas.

Gentlemen of the Jury\

The defendant is charged with the publication of
a libel concerning William E. Johnson, in his office
as a member of the Grand Jury in this county.
The indictment charges that the alleged libel was
published on or about the twenty-sixth day of Octo-
ber, 1915, and consisted of the following language :
“As a member of the Grand Jury he succeeded ih
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protecting the biggest swindler, to my mind, that
ever struck the county. And, although I under*
stand an indictment was voted against his friend,
for some unexplained reason it Was never handed
i

You are to determine by yohr Verdict Whether
this language constitutes a libel, and tinder the con*
stitutioh of this State yon are the judges of the
law and of the fact. But it is proper for the Court
to instruct you as to law governing the case, leav*
ing you to exercise your constitutional duties. It
seems to me thht it Will be proper to read to you,
at this time, that portion of the constitution Which
relates to the offense charged against the defend*
ant. It reads as follows: “Every person may freely
speak, Write and publish his sentiments on all sub*
jects, being responsible for the abuse of that right.
No law shall be passed to restrain or abridge the
liberty of speech or of the press. In all prosecu-
tions or indictments for libel, the truth may be
given in evidence to the jury; and if it shall ap*
pear to the jury that the matter charged as libelous
is true, and was published with good motives and
for justifiable ends, the party shall be acquitted;
and the jury shall have the right to determine the
law and the fact.”

You will notice that defamatory words published
by one person concerning another Will not at all
times support an indictment, for, if the language
used was true, and was published with good motives
and for justifiable ends the defendant shall be ac-
quitted. But if a person is actuated by malice, and
malice is a necessary ingredient of the crime, and
published the libel for the object and purpose of
injuring and ruining the character and reputation
of another, he is responsible for his conduct.
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Of course, a man who holds a public office or
position is, at all times, amenable to criticism. It
is the right which the public or a citizen may ex-
ercise to criticize those who seek public office, or
who are in authority, for their official acts. If such
were not the case, the Worst consequences might
result; but the criticism must be just and the be-
lief that it is true, must actuate the person who
makes the publication, and no inan ought to make
a charge which will injure another, where it affectP
his honesty and integrity, unless he has grounds
for his occupation, and when he is called to account
for the language which he uses he should make
known to the jury the grounds upon Which he bases
his charge. Otherwise every man in the commu-
nity would be at the mercy of the individual who
felt disposed to injure him..

The facts in the case show that William E. John-
son was a member of the Grand Jury of this county
at the May Term, 1911, of the Court. And that,
subsequently, in the fall of 1915 he was a candi-
date for the office of Chosen Freeholder at the
Borough of Roselle Park in this county. And that
the alleged libel was published of him while he
was such a candidate. Now, having become a can-
didate for office, Johnson necessarily submitted
himself to the criticism of his fellow citizens, and
the defendant or any other citizen had a right to
show his want of qualification for the office he
sought, His inexperience, his failure to have prop-
erly discharged the duties of other offices which he
filled, but, as | have said, when the criticism at-
tacks one’s honesty and integrity; it must be true,
and be published with good motives and for justi-
fiable ends.

You are to take the whole paper admitted in

10
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evidence, containing the alleged libelous matter*, and
the testimony in the case and say Whether the de-
fendant told the truth of Johnson, and, in so doing,
Was prompted by good motives and for justifiable
ends.

The language of the allege! libel charges John-
son With improper Conduct as a grand juror. It
states that, “As a member of the Grand Jury he
succeeded in protecting the biggest swindler, to my
mimi/--.-that is, to the mind of the defendant—
“that ever struck the county.™ Was the defendant
guided by malice in making the publication? You
are to determine that question. Was this language
such as one man ought to have used of another if
ft were not true? Did it impute that Johnson used
his office to protect a criminal from justice? The
law does not require actual malice to be proved if
the libel is one that imputes to another the per-
version of public justice in his office of judge or
juror. In that case the law will presume malice,
and the burden is on the defendant to show that
he was not actuated by malice. T therefore repeat
if the defendant has shown that what he published
was true and that it Was published with good mo-
tives and for justifiable ends then the jury should
acquit.

The defendant insists that the publication was a
privileged one. And that, under the circumstances
he cannot be held to answer for it. A person is
conditionally privileged to communicate to his fel-
low citizens what is Of public interest, and con-
ducive to public good, even when the publication
proves injurions to eanother, but then he must not
be swaved by malice, and the publication must be
true. Therefore, the jury, under the law, are re-
quired to determine whether the language attributed
to the defendant and set forth in the indictment
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is libelous; whether the defendant has shown its
truth, and whether it was published by the defend-
ant with good motives and for justifiable ends. You
must Solve those questions. You must determine
those questions, because you are the judges of the
law, and the fact.

In conclusion, let me say to you that the de-
fendant comes before you with a presumption of
innocence m his favor and this presutnption ac-
companies him through the trial and until yoti find
and deliver your verdict. And, in considering the
entire testimony and evidence laid before yob, you
must give the defendant the benefit of any reason-
able doubt that may arise in your minds as to his
guilt. And, if you entertain such a doubt your
verdict should be in his favor.

I have been requested by the attorneys for the
defendant to charge the jury specially on several
points which have been prepared by them, but 1
think that I have fully covered all the law govern-
ing the case, and that my instructions are suffi-
ciently comprehensive for the jury to act intelli-
gently in determining the case. There is one re-
quest, however, that | shall read and comment on,
and in accordance with which T shall charge you
as | am requested to do. That is, as to part of it,
at least.

The ninth request which they make is as follows:
“Before you can convW voij must he satisfied be-
yond a reasonable doubt as to the guilt of the de-
fendant.” 1 so charge you. “If you believe that
Fish believed the charge to be true and that he
published it for justifiable ends, then you must
acouit, and noon either no-int the defendant is en-
title to the benefit of everv reasonable doubt.” |
refuse to charge you anv further than | have
charged you with respect to the law governing the
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alleged libel. But this request continues: “A rea-
sonable doubt exists where, upon the consideration
of all the evidence, the mind is left in that condi-
tion where one cannot say that he feels an abiding
conviction to a moral certainty of the truth of the
charge against the defendant.” As to that part of
the request, | charge you that is the law.

With that, gentlemen, you may retire to the jury
room and consider your verdict,

Mr. Oliver: T except to yotir Honor’s
charge in general, and to your Honor’s re-
fusal to charge as requested.

The Court : All right,

JAMES C. CONNOLLY, [1.s.]
Judge.

Defendant’s Regnésts to Charge.

oy

“If yott are Satisfied that defendant believes the
charge complained of to be true, then | charge
you that the publication was one of qualified privi-
lege, and unless the State has proved beyond a rea-
sonable doubt that the defendant Was actuated by
express malice against Johnson you must acquit,”

()

“The selection of suitable persons for the per-
formance of official service is essential to the in-
terests of both the government and the citizen.
These interests can be protected only by the com-
munication of information and by free discussion

JD= concerning the fitness of applicants. It would tend
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to repress this necessary freedom, and would be a
manifest injustice to the citizen, if communications
of this character subjected the person making them
to punishment in the event of an honest mistake.
But these considerations disclose no necessity for
a privilege broad enough to cover charges Which
are unfounded and malicious. A just distinction is
established, and reasonable protection afforded to
every interest, by holding Communications of this
nature to be priina facie privileged. By virtue of
this privilege, a defendant who has made a state-
ment which cannot be substantiated is relieved from
the effect of a legal presumption of malice, and is
made liable only by proof of actual malice. The
occasion in question was not one of absolute privi-
lege, but was so far privileged as to protect a com-
munication made in good faith and from an honest
motive.”

(3)
“When a man becomes a candidate for public
office his character for honesty and integrity and
his fitness for the position are put before the pub-

lic and are thereby made proper subjects for com-
ment.”

(4)

“If in commenting upon the qualifications for
public office of a man who is a candidate for that
office, a person publishes a statement which he be-
lieves to be true and in making such publication
is not moved by actual malice against such candi-
date, he is guilty of no criminal offense.”

()

“The people have a right to know how their pub-
lic affairs are being conducted, and how the duties

oft
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of their officers are being performed, and it is one
of the privileges of citizens to give the people this
information, and that, if the information so given
is true, or if the publishers believe it to be true and
have reasonable and probable cause for so believ*
ing, the law protects them in that the truth must
not be concealed; that the public good requires
that it be allowed to be known; and that all which
the law requires of publishers is good faith and an
honest belief that their statements are true, and
that such belief be founded oh reasonable and prob-
able grounds. =

(6)

“Defamatory Words uttered in a privileged conn
munication are not indictible unless there be proof
of actual malice. If such words are uttered in good
faith on a privileged occasion, in an honest belief
that they are true, the party injured is without
remedy.**

“The occasions Which give rise to the privilege
of speaking or publishing words which otherwise
would be defamatory and indictible are various,
but among them are comments by electors upon
the character of candidates for office and a criti-
cism of the public acts of a candidate for office
may be inserted in a public newspaper or be pro-
claimed bv a circular.*’

(?)
“Malice is manifested by the intentional doing of
a wrongful act to the injury of another, without
just cause or excuse.™
(8)
“If you find that the defendant honestly believed
from his oWh experience in the Grand Jury room
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and fiom what he had been told by other persons
who had been before the Grand Jury in the same
matter and were in a position to form an opinion
as to Johnson’s attitude, that Johnson had pro-
tected Snowden from indictment, then you must
acquit unless you are satisfied beyond a reasonable
doubt that the circular Was published from some
other motive than that expressed in the circular.”

©)

“Before you can convict you must be satisfied be
¥ond a reasonable doubt as to the guilt of the de-
endant.

If yon believe that Fish believed the charge tOL
be true and that he published it for justifiable ends
then you must acquit, and upon either point the
defendant is entitled to the benefit of every reason-
able doubt, A reasonable doubt exists Where upon
the consideration of all the evidence the mind is
eft in that condition where one cannot say that he
feels an abiding conviction to a moral certainty of
the truth of the charge against the defendant.”

clo)

“The circular itself states that, it sets forth the
public record of William E. Johnson, a candidate
or office, as to which the voters are entitled to
be informed. There is no evidence that the cir-
cular was published outside of Roselle Park Bor-
ough and Union Township, the political division in
which Johnsou was an candidate.”

“In these circumstances the state must prove be-
yond a reasonable doubt i

10
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That Fish knew the charge against Johnson to be
false, and that he was actuated by malice and ill*
will against Johnson in making the charge.”

© (i)

“If it is true, as stated in the circular, that its
purpose was to inform the voters of Johnson’s pub*
lie record, and if Fish believed the charge com-
plained of to be true, then Fish must be acquitted
unless you believe that he was actuated by malice
in publishing the circular, and by malice, in this
connection, I mean some motive different from that
which made the statement privileged, and Which
was itself contrary to good morals. Indignation

towards Johnson for his supposed offenses would
not be, per se, contrary to good morals.”

STATE VS. HARWOOD FISD.

f, James C. Connolly, Judge of the Court of
Quarter Sessions in and for the County of Union,
before whom the above stated indictment was tried,
do hereby certify, in pursuance of section 136 of an
“Act relating to courts having criminal jurisdiction
and regulating proceedings in criminal cases (Re-
vision of 1898), that the foregoing is the entire
record of proceedings had upon the trial of*the
indictment in the above stated cause.

JAMES C. CONNOLLY, [1.S]
Judge.
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In Typewritten Form, Exhibit P-2»
In Printed Form, Exhibit P-3.

Public record of William E. Johnson, Republican
Candidate for Freeholder, which the voters are
entitled to be informed of.

To tge l:/oters of Union Township and Roselle
ark—

A man has had the presuinption to appeal to you
for your votes at the November election for the im-
portant office of Freeholder of this District, Whose
public record so unfits him for the position that I
feel I cannot honorably refrain from informing you
of that record in small part, at least, in order that
he may receive the rebuke on November 2nd which
he so richly deserves.

A man of William E. Johnson’ past history,
political morality, style and general character
would be so obnoxious to the other Freeholders
that he would be absolutely helpless to secure for
the District the important improvements We now
need. This is a very important and responsible of;
fice and should be filled by a man of some standing
in the community whose business integrity is be;
vond question.

He has already accomplished the greatest harm
to the district, as it Was he who got Chestnut Street
returned to Roselle Park, after it was accepted fis a
County Road, and if this had not been done Chest-
nut Street from Westfield Avenue to Irvington
would now have, in all probability, been perma-
nently improved to the great and lasting benefit of
Union Township and the Borough.

Being treasurer of a bankrupt Dentist Corpora-
tion and an ex-hotel-keeper in the West hardly fit
him to give valuable service as your Freeholder,

10
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In Typewritten Form, Exhibit P2—In Printed
Form, Exhibit P-3

As a Councilman in Roselle Park lie was so die*
tatorial ahd abusive and so disgusted the decent
people of the Borough that he did not have the pre*
Sumption to run for re-electioU.

He used the Borough team for private work about
his residence, ahd wheh 1 insisted on his paying
$15 for the use of it, he violently abused me at a
Council meeting and said he had a perfect right
to use the team in return for the Work he did as
a Councilman, t told him his idea of honesty in
public life was very different from mine and that
having taken the office of Councilman Without sal*
ary he must pay for the team, Which he did.

As a member of a Grand Jury he succeeded in
protecting the biggest swindler, to my mind, that
ever struck the county, and although 1 understand
an indictment was voted against his friend, for
some unexplained reason it Was never handed in.

He pledged $75 toward the construction of a local
church, and then when, because of the war, the
church was embarrassed in paying its contractor,
he refused to pay a balance of $48, and wrote a letter
reneging on his subscription and has refused to
pay it

He shows his poor business judgment and ani-
mosity by calling the new Municipal Building in
Roselle Park at monstrosity, when everyone else
agrees it is the best public building for the money
in the State.

He side-stepped the payment of a debt, as shown
by a copy of Court proceedings as given below, and
judge for yourself Whether he perjured himself or
ttot.

Do you want such a man, with such a record, as
your Freeholder to represent you? | believe too
much in the honor and good sense of the voters



179
Extract From Testimony of William E. Johnson

of this district to think for a moment that you do,
and the roll of dishonor of those who vote for him
should be very small.
Sincerely yours,
Harwood fish,
Mayor of the Borough of Roselle Park.
October 26th, 1915.

Extract from public records showing sworn testir
mony of William E. Johnson (now candidate for
Freeholder), in a legal action to collect a debt, taken
September 9th, 1913:

Q. What is your business, Mr. Johnson?

A. Business, | can’t say at present | have any
regular business. "

Q. What business do you do, if any?

A. Buying and selling real estate, once in a While*
for clients.

Q. Have you any office? A. No.

Q. When did you make your last deal?

A. About 4 or 5 months ago | should think.

Q Who was your client?

A. My brother-in-law was the client.

. Is there now any money due yon on other
deals?
~ A | have not had any other deals, So no money
is due me.

Q. Well then you mean to say that that is the
only real estate proposition that you have had that
you got any money out of?

A. That is the only one.

Q. Do you own any personal property?

A | own none whatever.

Q. Do you own the clothes on your back? (At-
torney objects because defendant is a married matt
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and entitled to exemption of personal property to
extent of $200.)

Q How mncii money have you in your pockets,
if any?

A About three or four dollhrS.

Q. To whom does it belong?

A It belongs to me, With exception of a $5 bill,
which belongs to a loan in Hew York.

Q. Where did you get that three or four dollars
you have? A. | dont know.

Q Have you an account with any Bank?

A H*

Q. How do you make a livelihood, Mr. Johnson?

A | cant say that | make a livelihood at the
present timé.

Q DO y°u mean to say that you aré not making
any money at all?

A. Oh, | sometimes make a commission on some
things | do for people, but 1 have no business and
| dont seek for any.

Q. Commissions on things other than real estate
deals?

A. Yes, whenever the opportunity presents itself.

Q. Have you made commissions on other things
than real estate deals?

A. Certainly 1 did.

Q. What kind of deals were those other deals?

A | dont know.

Q What commissions have you made during
the last six months?

A, | havent made any.

Q. You say you are not making a livelihood now?

A. No,

Q. Then who pays the bills for household neces-
sities?

A My wife does.

(+ Do you own ahy stock in any corporation?
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A. | did own some shares in U. S. Dentist Co.,
an insolvent corporation, which has of late been
adjudicated a bankruptcy (of which company he
was treasurer).

Q. Do you own any interest in any mortgage or
bond?

(Sworn testimony of Wm. E. Johnson taken Sep-
tember 9th, 1913))

Paid for by Charles Pawlik, Treasurer Campaign
Committee.

Bill of Exceptions.

UNION COUNTY COURT OF OYER AND
TERMINER.

January Term, 1916.

State Indictment
No. 34.
VS. - January Term.
I Criminal Libel.

Harwood Fish.

J

The court refused to quash the indictment on
the motion of the attorney for defendant before the
Jury was sworn. To which refusal the attorney for
defendant prays an exception, and the same is al-
lowed and signed and sealed accordingly.

JAMES C. CONNOLLY [1. s]
Judge.
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30



L*

182
Bill of Exceptions

The court permitted the witness, Charles W.
Runyon, to read from the record the names of the
men who constituted the Grand Jury in and for the
County of Union for the May Term, 1911. To which
the attorney for the defendant prays an exception,
and the same is allowed and signed and sealed ac-
cordingly!.

JAMES C. CONNOLLY [1. s;j
Judge.

The court permitted the witness, George C. Otto,
to read from the record of the Sheriff’s office the
names of the men who constituted the Grand Jury
in and for the County of Union for the May Term,
1911. To which the attorney for the defendant
prayS an exception, and the same is allowed and
signed and sealed accordingly.

JAMES C. CONNOLLY [1. s]
Judge.

In response to this statement of the Prosecutor
made during the trial in the presence of the Jury,
to wit: “Now then, this circular, even though it
never bore the signature of anybody, if we show it
was sent out by Mr. Fish, it makes him guilty of
libel,” the court responded, “Certainly.” To which
statement and remark of the Court the attorney
for the defendant prays an exception, and the
same is allowed and signed and sealed accordingly,

JAMES C. CONNOLLY [u. s]
Judge.

The court allowed in evidence the circular and
copy exhibits P2 and P3 for identification, not-
withstanding the variance between the circular and
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the indictment, namely: That from the circular it
appeared that the words complained of in the in-
dictment constituted but one paragraph of the cir-
cular, whereas the indictment did not aver that the
words complained of were printed and published
among other things, and as part of a communica-
tion. To which the attorney for the defendant
prays an exception, and the same is allowed and
signed and sealed accordingly,

JAMES G CONNOLLY 1. s]
judge.

The court announced that he would not admit
testimony in support of charges contained in the
publication other than the particular charge set up
in the indictment. To which the attorney for the
defendant prays an exception, and the same is al-
lowed and signed and sealed accordingly.

JAMES C. CONNOLLY T[1. s))
judge.

The court refused to permit the witness, Joseph
A. McDeuvitt, to testify about what happened before
the Grand Jury. To which the attorney for the
defendant prays an exception, and the same is al-
lowed and signed and sealed accordingly.

JAMES C. CONNOLLY 11. s]
Judge.

The court refused to permit the attorney for the
defendant to ask the Witness, Joseph A. McDevitt,
the following question: “You had read in this pa-
per that Mr. Fish charged that when Johnson was
a member of the Borough Council he Used the hor-

20
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ough team for private work, and said hé had a per*
feet right to use the team in return for the work
he did as Councilman, and that after Mr. Fish told
him about what was right he paid for the team.
You knew that was in there, didn’t you?” To which
the attorney for the defendant prays an exception,
and the same is allowed and signed and sealed ac-
cordingly.
JAMES G CONNOLLY [I. s]
Judge.

The court refused td permit Joseph A. McDevitt,

a witness for the State, to answer the following
question: “Without stating the testimony you
gave, what was the subject matter upon which you
testified before the Grand Jury ou that day?” To
which the attorney for the defendant prays an ex-
ception, and the same is alloived and signed and

sealed accordingly.

JAMES C. CONNOLLY T[1. s]
Judge. .

The court refused to permit the witness, Joseph
A. McDevitt, to answer the following question :
“Did your testimony before the Grand Jury on that
day relate to the Sale of stock in this printing com-
pany by Snowden to your father?” To which the
attorney for the defendant prays an exception, and
the same is allowed and signed and sealed accord-
ingly.

ad JAMES C. CONNOLLY [1. s]

Judge.

The court refused to permit the witness, Joseph
A. McDevitt, to answer the following question:
“You dont know. Did you tell Mr. Fish after you
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came out of the Grand Jury room after you had
been before the Grand Jury, that Johnson, sitting
in that Grand Jury, had conducted himself in such
a manner while you were in there that he was called
to order by another member of the Grand Jury?”
To which the attorney for the defendant prays an
exception, and the same is allowed and signed and
sealed accordingly.
JAMES C. CONNOLLY [1. s]
Judge.

The court refused to permit the Witness, Joseph
A. McDevitt, to answer the following question:
“Did you tell Mr. Fish that the questions that Johm
son put to you in that Grand Jury room made it
appear to you as if Johnson Were taking the part
of this Dr. Snowden?” To which the attorney for

the defendant prays an exception, and the same is .

allowed and signed and sealed accordingly.

JAMES C. CONNOLLY T[1. s]
Judge.

The court made the following statement in the
presence of the Jury: “l would like to make it six,
but counsel are so oratorical in all their objections
| am going to give them an extra hour.” To which
remark of the court the attorney for the defendant
prays an exception, and the same is allowed and
signed and sealed accordingly.

JAMES C. CONNOLLY T[1. s]
Judge.

After the testimony on the part of the State had
been closed, the court declined to direct a verdict
of acquittal on motion of the attorney for the de-
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fendant. To wliicli refusal the attorney for de-
fendant prays an exception, and the same is al-
lowed and signed and sealed accordingly,

JAMES C. CONNOLLY [1. S]
Judge.

The court refused to permit the defendant to
testify as to the statement made to him by Joseph
A, MCDevitt Outside of the Grand Jury room. To
which the attorney for the defendant prays an ex-
ception, and the same is allowed and signed and
sealed accordingly.

JAMES C. CONNOLLY [1. sJ
Judge.

The court refused to permit the defendant to an-
swer the following question: “What were the facts,
Without stating now what you testified to before the
Grand Jury, what were the facts regarding the
charge that you made?” To which the attorney
for the defendant prays an exception, and the same
is allowed and signed and sealed accordingly.

James c. connolly [I.5s]j

Judge.

The court refused to permit the defendant to
testify why he believed that Snowden was a swind-
ler. To which the attorney for the defendant prays
an exception, and the same is allowed and signed
and sealed accordingly.

JAMES C. CONNOLLY [I. s/]
Judge.

The court refused to permit the defendant to
answer the question: “What did Mr. McDevitt tell
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you, if anything?” To which the attorney for the
defendant prays an exception, and the same is al-
lowed and signed and sealed accordingly.

JAMES C. CONNOLLY T[1. s]
Judge.

The court refused to permit the defendant to
answer the following question: “Mr. Fish, what,
if anything, lead you to believe that an indictment
had been found against Snowden?” To which the
attorney for the defendant prays an exception, and
theI same is allowed and signed and sealed accord-
ingly.

JAMES a CONNOLLY [1. s/]
Judge.

The court refused to permit the defendant to
testify as to statements that had been made to the
defendant by others about Mr. Johnson having or-
dered goods from Mr. Snowden? To which the
attorney for the defendant prays an exception, and
_theI same is allowed and signed and sealed accord1
ingly.

JAMES C. CONNOLLY T[1. s]
Judge.

The court refused to permit the défendant to an-
swer the following question: “What lead you to
believe that in that Orand Jury an indictment had.
been found against Snowden?” To which the at-
torney for the defendant prays an exception, and
_theI same is allowed and signed and sealed accord-
ingly.

JAMES C. CONNOLLY Tr,, s.]
1. t Judge.
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The court refused to permit the defendant to an-
swer the following question: “How did you know
that Johnson was Treasurer of a Bankrupt Dentist
Corporation?” To Which the attorney for the de-
fendant prays an exception, and the same is ah
lowed and signed and sealed accordingly.

James a conNolly [1:sJ

Judge.

The court refused to permit the defendant to
answer thé following question : “How did you know
he was an ex-hotel-keeper in the West?” To which
the attorney for the defendant prays an exception,
and the saine is allowed and signed and sealed ac-
cordingly.

James a CONNOLLY [r1. s]
Judge.

The court refused to permit the defendant to an-
swer the following question : “What lead yon to say :
<As*a Councilman in Roselle Park, Johnson was
so dictatorial and abusive and so disgusted the de-
cent people in the borough that he did not have
the presumption to run for re-election?” To which
the attorney for the defendant prays an exception
and the same is allowed and signed and sealed ac-
cordingly.

JAMES C. CONNOLLY [1. s]
Judge.

The court refused to permit the defendant to an-
swer the following question: “What ground, if any,
did you have for saying on this circular of John-
son: ‘He used the borough team for private work
about his residence, and when | insisted upon his

I. j paying fifteen dollars for the use of it, he violently
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abused me at a council meeting, and Said that he
had a perfect right to use the team in return for
the work he did as a Councilman. 1 told him his
idea of honesty in public life Was very different
from mine, and that having taken the office of
Councilman Without salary, he must pay for the
team, which he did! ” To which the attorney for
the defendant prays exception, and the same is ah
lowed and signed and sealed accordingly.

James c. connolly [I. sj
Judge.

The court refused to permit the defendant to an-
swer the following question: “Do you know Whether
that charge, so made against Johnson, is proper?”
To which the attorney for the defendant prays an
exception, and the same is allowed and signed and
sealed accordingly.

James C. Connolly [L sj
Judge.

The court refused to permit the defendant to teS-
tify as to the discussion with Johnson in council
meeting m Roselle Park relative to Johnson”s use
of the borough team for his private Work. To which
the attorney for the defendant prays an exception,
and the same is allowed and signed and sealed ac-
cordingly.

James c. Connolly [I. 5]
Judge.

The court refused to permit the defendant to an-
swer the following question: “As a result of that
conversation or after that conversation at the same
meeting, did Johnson pay anything for the use of
the borough team?” To which the attorney for the
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defendant prays an exception, and the same is ah
'lowed and signed and sealed accordingly.

JAMES 0. CONNOLLY [1. SJ
| Judge.

-The court refused .to .permit .the defendant to
answer the following question: “Who Was present
at the council meeting; if .you can remember, at
which.the inciaéut.r.have-just referred to occur-
red’” *to which ,the attorney .for 'the defendant
prays, an.exception," add .the same is allowed and
signed and sealed accordingly.

JAMES C. CONNOLLY-, [1. B]
N - - Judge.

_>ie oourt refused, to permit the défendant to
answer the following question: “To what eircuim
stances.or. incidents had you reference when yon
wrote- ‘He pledged seventy-five.dollars towards the
construction of a local church and then when be-
cause of-the war,-the .church was embarrassed m

'Vying Hs contractor, he refused to pay a balance
of forty-eight- dollars and wrote a “terr”™ng
on-the subscription and refused to pay it.. ..
Which-the .attorney for.the defendant prays an ex-
ception and the same is .allowed and signe an
sealed accordingly.

james c..connolly [I. sl

Judge.

- The court refused to permit, the. defendant to
answer the following question: “Had you persona
" knowledare-of any.such facts as is referred to in ha
last?” - to which- the attorney for the. defenda
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prays an exception, and the same is allowed and
signed and sealed accordingly.

JAMES C. CONNOLLY [1. s]
Judge.

The court refused to permit the defendant to
answer- the following question : “What Warrant, if
any,, did you have for saying in this,circular of
Johnson ; ‘He side-stepped the payment of a debt,
as shown-by a .copy-of court proceeding as.given
below,/and judge for yourselves whether he; pep
jured himself or not’?” To which the attorney for
the defendant prays an exception, and the same is
allowed and signed and sealed accordingly.

JAMES Cl CONNOLLY 1. s.]
d - - Judge.

«
The court declared that he would not permit the
minutes of the Grand Jury of the May Term,. 1911,
to be*put in evidence. To which the-attorney for
the defendant prays an exception, and the same is
allowed and signed- and sealed accordingly.

’JAMES'C.” CONNoBEY [r, S]
70" - - "e— - - -Judge.

4

The court refused to permit Joseph A. McDeuvitt,
a witness on the part of-the defendant, 1o-answer
the question : “Did you or did you not tell Mayor
Fish that while you were in the Grand Jury, room
a member of the Grand Jury called Johnson to or-
der?” To which the attorney for the defendant
prays an exception, and the same is allowed and
signed and sealed accordingly. -

JAMES C. CONNOLLY [1. s]
o Judgé;

10
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The court refused to permit Louis Y. Hobbs, a
mwitness for the défendant, t0 answer the question'.
“Upon a certain occasion after Mr. Fish became
Mayor, and while you and William Johnson were
both members of the Borough Council, did any dis*
cussion occur at a council meeting to your recob
lection about Mr. Johnson having used the bor*
ough teant for private Work?” To which the attor*
ney for the defendant prays an exception, and the
Same is allowed ahd signed and sealed accordingly.

JaMeS 0. CONNOLLY [1. s,
Judge.

The court refused to permit Louis V. Hobbs, a
witness for the defendant, to answer the question :
“At the nieéting referred to did you see—did you
or did yoh not see Johnson pay any money for the
Use of the Borough of Roselle Bark?”. To which
the attorney for the defendant prays an exception,
and the same is allowed and signed and sealed
accordingly.

James o. Connolly [I. s/]
;e e Judge.

The court refused to permit Louis Y. Hobbs, a
witness for the defendant, to answer the question :
“Bo yOu know, Mr. Hobbs, whether there was any
relationship—1 dont mean—acquaintanceship be*
tween William E. Johnson and Dr. Snowden, as
they call him?” To which the attorney for the de-
fendant prays an exception, and the same is al-
lowed and signed and sealed accordingly.

jaMes c. Connolly [I. s]
Judge.
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The court refused to permit William D. Finkle,
a witness for the defendant, to testify as to a con-
versation which occurred at a meeting of the bor-
ough council between Mr. Fish and Mr. Johnson
regarding Johnson having used the borough team
for private work and not having paid for it. To 70
which the attorney for the defendant prays an ex-
ception, and the same is allowed and signed and
sealed accordingly.

JAMES C. CONNOLLY [I. s]
Judge.

The court refused to permit William D. Finkel,
a witness for the defendant, to answer the question:
On that occasion, did you, as a result of that con-
versation or otherwise, see Johnson pay any money
to anyone for the use of the Borough of Roselle
Park on account of using tjiat borough team? To
which the attorney for the defendant prays an ex-
ception, and the.same is allowed and sighed and
sealed accordingly.
JAMES C. CONNOLLY fn. s.j
Judge.

At the conclusion of the court's charge, the de-
fendant prays a general exception to the said
charge- and the court’s refusal to charge as re-- 30
quested, and the same is allowed and signed and
sealed accordingly.

JAMES C. CONNOLLY F1. s]
Judge.

The defendant by his counsel requested the court
to charge as follows: «If you are satisfied that de-
fendant believed the charge complained of to be
true, then | charge you that the publication was
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one of qualified privilege, and unless the State has
proved beyond a reasonable doubt that th”~ defend-
ant was actuated by express malice against Johnson
you must acquit.” Which the court refused to
charge and thereupon the defendant prays an ex-
ception to said refusal so to charge and the same
is allowed and signed and sealed accordingly.

JaME”~ O. CONNOELY [I. sj
| tm | Judge.

The defendant by his counsel requested the court
to charge as follows: “The selection of suitable per-
sons for the performance of official service is essen-
tial to the interests of both the government and the
citizen. Theses interests can be protected only by
the communication of information and by free dis-
cussion concerning the fitness of applicants. It
would tend to repress this necessary freedom, and
would be a manifest injustice to the"citizen, if com-
munications of this character subjected the person
making them to punishment in the event of an
honest mistake. But these considerations disclose
no necessity for a privilege broad enough to cover
charges which are unfounded pnd malicious. A
just distinction is established and reasonable pro-
tection afforded to every interest, by holding com-
munications of this nature to be prima facie privi-
leged. By virtue of this privilege, a defendant who
has made a statement which cannot he substan-
tiated is relieved from the effect of a legal pre-
sumption of malice, and is made liable only by
proof of actual malice. The occasion in question
was not one of absolute privilege, but was so far
privileged as to protect a communication made in
good faith and from an honest motive.” Which the
court refused to charge and thereupon the defend-
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ant prays an exception to said refusal so to Charge*

and the same is allowed and signed and sealed ac-
cordingly.

JAMES 0. CONNOLLY [I1. g]

Judge.

The defendant by his counsel requested thé court
to charge as follows : “When a man becomes a can-
didate for public office his character for honesty
and integrity and his fitness for the position aré
put before the public and are thereby made proper
subjects for comment.” Which the court refused
to charge and thereupon the defendant prays an
exception to said refusal so to charge, and the same
is allowed and signed and sealed accordingly.

James c. Connolly [I. *]

Judge.

The defendant, by his Counsel, requested the court
to charge as follows: “If in commenting upon the
qualifications for public office of a man Who is a
candidate for that office, a person published a state-
ment which he believes to be true and in making
such publication is not moved by actual malice
against such candidate, he is guilty of no criminal
offense.” Which the court refused to charge and
thereupon the defendant prays an exception to said
refusal so to charge and the same is allowed and
signed and sealed accordingly.

JAMES d CONNOLLY [r, s.j
Judge.

The defendant, by bis counsel, requested the
court to charge as follows : “The people have a right
to know how their public affairs are being conduct-
ed, and how the duties of their officers &re being

20
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performed, and it is one of the privileges of citi-
zens to give the people this information, and that,
if the information so given is true, or if the pub-
lishers believe it to be true and have reasonable and
probably cause for so believing, the law protects
them in that the truth must not be concealed; that
the public good requires that it be allowed to be
known, and that all Which the law requires of pub*
lishérs is good faith and an honest belief that their
statements are true, and that such belief be found-
ed on reasonable and probable grounds  Which
the court refused to charge and thereupon the de-
fendant prays an exception to said refusal so to
charge, and the same is allowed and signed and
Sealed accordingly.
JAMES C. CONNOLLY [1. s.f
Judge.

The defendant by his Counsel requested the court
to charge as follows: “Defamatory words uttered in
a privileged communication aire not indictible un-
less there be proof of actual malice, tf such words
are uttered in good faith oh a privileged occasion,
in an honest belief that they ate true, the party
injured is without remedy.”

“The occasions which give rise to the privilege of
speaking or publishing words which otherwise
Would be defamatory and indictible are various, but
among them are comments by electors upon the
character of candidates for office and a criticism
of the public acts of a candidate for office may be
inserted in a public newspaper or be proclaimed by
a circular.” Which the court refused to charge
and thereupon the defendant prays an exception to
said refusal so to charge, and the same is allowed
and Signed and sealed accordingly.

JAMES 0. CONNOLLY ft. s]
Judge.
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The defendant by his counsel requested the
court to charge as follows: “Malice is manifested
by the intentional doing of a wrongful act to the
injury of another, without just cause or excuse/’
Which the court refused to charge and/ thereupon
the defendant prays an exception to said refusal
so to charge, and the same is allowed and signed
and sealed accordingly,

- JAMES C, CONKOLLY ft,. "0
J udge.

The defendant by his counsel requested the
cour to charge as follows: “If you find that the de-
fendant honestly believed jfrom his own experience
in the Grand Jury room and from what he had
been told by other persons who had been before the
Grand Jury in the same matter and were in a posi-
tion to form an opinion as to Johnson’s altitude,
that Johnson had protected Snowden from indict-
ment, then you must acquit unless you are satisfied
beyond a reasonable doubt that the circular was
published from some other motive than that ex-
pressed in the circular.” Which the court refused
to charge and thereupon the defendant prays an
exception to said refusal so to charge, and the same
is allowed and signed and Sealed accordingly.

JAMES C. CONNOLLY T[1. s]
Judge.

The defendant by his counsel requested the court
to charge as follows: “If you believe that Fish be-
lieved the charge to be true and that he published
it for rrstifiable euds then you must acouit. and
noon either point the defendant is entitled to the
benefit of every reasonable doubt.” Which the
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court refused to charge and thereupon the defend-
ant prays an exception to said refusal so to charge,
and the same is allowed and signed and sealed ac-
cordingtyi . -
JAMES 0. CONNOLLY [1. SJ

Judge.

Thé defendant by bis counsel requested the court
to charge as follows: *“The circular itself states
that it sets forth the public récord of William E.
Johnson, a candidate for office, as to which the
Voters are entitled to be informed. There is no
evidence that the circular Was published outside
of Roselle Park Borough and Union Township, the
political division in which Johnson was a candi-

in these circumstances thé state must prove be-
yond a reasonable doubt :

“That Fish knew the charge against Johnson to
be false, and that he was actuated bv malice and
ill-will against Johnson in making the charged
Which- the court refused to charge and thereupon
the defendant prays au exception to said refusal so
to chatge, and the same is allowed and signed and
apaled accordingly.

JAMES 0. roNNGLLY \u SJ
Judge.

The defendant by his counsel requested the court
to charge as follows: “If it is true. as stated in the
circular, that its purpose was to inform the voters
of Johnson’s Tuhlic rp*mr(L and if Fh bebeved the
charge complained of to be true, then Fish must
be acoPitted unless you believe that he was actu-
ated bv malice in publishing the circular, and bv

Iv4i p t  mean some motive dif-
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ferent from that which made the statement privi-
leged, and which was itself contrary to good morals.
Indignatiion towards Johnson for his supposed of-
fenses would not be, per se, contrary to good
morals.” Which the court refused to charge, and
thereupon the defendant prays an exception to said
refusal so to charge, and the same is allowed and,
signed and sealed accordingly.
James C, connolly [I. s]
Judge.

That the court charged the Jury as follows :

“How, having become a candidate for office, John*
son necessarily submitted himself to the criticism
of his fellow citizens, and the defendant or any
other citizen had a right to show his want of quali-
fication for the office he sought. Efis inexperience,
his failure to have properly discharged the duties
pf other offices which he filled, but, as | have said,
when thé criticism attacks one*s honesty and in-
tegrity, it must be true, and he published with good
motives and for justifiable ends.

You are to take the wffiole paper admitted ill evi-
dence, containing the alleged libelous matter, and
the testimony in the case and say whether the de-
fendant told the truth of Johnson, and, in so doing,
was prompted by good motives and for justifiable
ends.” To which instruction the defendant prays
an exception and the same is allowed and signed
and sealed accordingly.

JAMES C. CONNOLLY T[1. sj
Judge.

The court charged the jury as follows :
“The law does not require actual malice to be
proved if the libel is one that -imputes to another
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the perversion of public justice in his office of judge
or juror. In tha¢ case the law will presume malice,
and the burden is on the defendant to show that
he was not actuated bv malice. | therefore repeat
if the defendant has shown that wliat he published
Was true and that it Was published With good mo-
tives and for justifiable ends then the jury should
acquit.” To which instruction the defendant prays
an exception and the same is allowed and signed
and Sealed accordingly.;

JAMES 0. (h)XXOLLY [1. s
Judge.

The court charged the jury as follows i

“The defendant insists that the publication was
a privileged one. And that, under the circum-
stances he cannot be held to answer for it. A per-
son is conditionally privileged to communicate to
his fellow citizens what is of public interest, and
conducive to public good, even when the publica-
tion proves injurious to another, but then he must
not be swayed by malice, and the publication must
be true. Therefore, the jury, under the law, are
required to determine Whether the language attrib-
uted to the defendant and set forth in the indiet-
ment is libelous; whether the defendant has shown
its truth, and whether it was published by the de-
fendant with good motives and for justifiable ends.
To which the attorney for the defendant prays an
exception, and the same is allowed and signed and
sealed accordingly.

JA-MES C. CONXOLLY [1. s]
Judge.
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NEW JERSEY SUPREME COURT*

The State,
Defendant-in-Error, On Error to
Union County
against Quarter Ses-
sions.
Harwood Fish,

Plaintiff-in-Error.

Afterwards, to wit, etc., comes the plaintiff-in*
error by Godding & Oliver, his attorneys, and as*
signs error in the following respects for the re-
versal of the judgment in this causé.

11.1 That the judgment aforesaid was giveiti
against the said HarWood Fish, whereas by the law
ﬁf the land judgment should have beeh given fot

im.

2 That the charge of the Court as a whole, and
in each and every part thereof is illegal, and there*
by defendant below* suffered manifest wrong and
injury. o

il_f[/ a $ ] «

J P

3. That on the trial of the said plaintiff-in-error,
he suffered manifest wrong and injury in the ad-
mission of evidence and the charge of the Court*
which prejudiced the said plaintiff-in-error in main-
taining his defense upon the merits.

4. That the entire evidence as a whole did not
show beyond a reasonable doubt that the said plain-
tiff-in-error was guilty of the crime charged, and
did not justify the verdict found against him.
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5 That the evidence in the cause is of such a
nature that when fully and fairly considered it will
not satisfy any thoughtful mind beyond a reason*
able doubt of the guilt of the accused, and that upon
Said evidence the said plaintiff-imérror Was entitled
to aii acquittal.

6. That tlie Court refused to quash the indict*
ment on the motion of the attorney for defendant
before the jury was sworn.

7. That the Court erred to the prejudice and in*
jury of the plaintiff-in-error by permitting the wit-
ness, Charles W. Runyon, to read from the record
the names of the men who constituted the Grand
Jury in and for the County of Union for the May
Term, 1911, contrary to the objection of the plain*
tiff-in*errbr»

8 That the Court erred to the prejudice and in
jury of the plaintiff-in-error by permitting the wit
ness, George C. Otto, to read from the records ol
the Sheriffs office thé names of the men Who con
stituted the Grand Jury in and for the 'County of
Union for the May Term, 1911, contrary to the oh
iection of the plaintiff-in-emor.

9 That the Court erred to the prejudice and in-
jury of the plaintiff-in-error in saying, in response
to this statement of the Prosecutor made during the
trial in the presence of the Jury, to wit : “Now, then,
this circular, even though it never bore the signa-
ture of anybody, if we show it was sent out by Mr.
Pish, it makes him guilty of libel,” “Certainly.”

10. That the Court erred to the prejudice and
N0 injury of the plaintiff-in-erroi*-by admitting in ew*
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dence the circular and copy, Exhibits P2 and P3
for identification, contrary to the objection of the
plaintiff-in-error that the said Exhibits should not
be admitted in evidence because of the variance be4
tween the circular and the charge in the indictment,

11. That the Court erred to the prejudice and ill-
jury of the plaintiff-in-error in refusing to admit tes-
timony in support of charges contained in the pub-
lication other than the particular charge set up in
the indictment, contrary to the objection of the
plaintiff-iu-eiror.

12. That the Court erred to the prejudice and
injury of the plaintiff-in-error in refusing to per-
mit the witness, Joseph A. McDevitt, toltestify
about what happened before the Grand Jury.

13. That the Court erred to the prejudice and
injury of the plaintiff-imerror in refusing to permit
the attorney for the defendant to ask the witness,
Joseph A. McDevitt, the following question: “You
had read in this paper that Mr. Fish charged that
when Johnsou was a member of the Borough Coun-
cil he used the Borough team for private Work, and
said he had a perfect right to use the team in re-
turn for the Work he did as Councilman, and that
after Mr. Fish told him about What Was right, he
paid for the team. You knew that was in there
didnt you?”

14. That the Court erred to the prejudice and
injury of the plaintiff-in-error in refusing to per-
mit the attorney for the defendant to ask Joseph
A. McDeuvitt, a witness for the State, the following
question: “Without stating the testimony you

20
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gave, What was the subject matter upon which von
testified before the Grand Jury on that day?”

15. That the Court erred to the prejudice and
injury of the piaintiff-in-error in refusing to per-
mit the attorney for the defendant to ask Joseph
A. McDevitt the following question: “Did your
testimony before the Grand Jury on that day relate
to the sale of stock in this printing company by
Snowden to your father?”

16. That the Court erred to the prejudice and
injury of the piaintiff-in-error in refusing to per-
mit the attorney for the defendant to ask Joseph
A. McDevitt the following question: “You don’t
knoW. Did you tell Mr. Fish after you came out of
the Grand Jury Room after you had been before the
Grand Jury, that Johnson, sitting in that Grand
Jury, had conducted himself in such a manner
while yoii were in there that he was called to order
by another member of the Grand Jury?”

17. That the Court erred to the prejudice and
injury of the piaintiff-in-error in refusing to per-
mit the attorney for the defendant to ask Joseph
A. McDevitt the following question: “Did you tell
Mr. Fish that the questions that Johnson put to
you in that Grand Jury Room made it appear to
you as if Johnson Were taking the part of this Dr.
Snowden?”

18. That the Court erred to the prejudice and
injury of the plaintiff-in-error in making the follow-
ing statement in the presence of the Jury: *“I would
like to make it six but counsel are so oratorical in
all their objections I am going to give them an extra
hour.”

*
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19. That the Court erred to the prejudice and
injury of the plaintiff-in-error in refusing to direct
a verdict of acquittal on motion of the attorney for
defendant after the testimony on the part of the
State had beeti closed;

20. That the Court erred to the prejudice and
injury of the plaintiff-in-error in refusing to per-
mit the defendant to testify as to the statement
made to him by Joseph A McDevitt outside of the
Grand Jury Room.

21. That the Court erred to the prejudice and
injury of the plaintiff-in-error in refusing to permit
the defendant to answer the following question:
“What were the facts, without stating now what
you testified to before the Grand Jury, what were
the facts regarding the charge that yoti made?”

22. That the Court erred to the prejudice and
injury of the plaintiff-in-error in refusing to permit
the defendant to testify why he believed that Snow-
den was a swindler.

o . tel. i ppf.ftl v«

23. That the Court erred to the prejudice and in-
jury of the plaintiff-in-error in refusing to permit
the defendant to answer the following question:
“What did Mr. McDevitt tell you, if anything?”

24. That the Court erred to the prejudice and
injury of the plaintiff-in-error in refusing to permit
the defendant to answer the following question:
“Mr. Fish, what, if anything, led you to believe that
an indictment had been found against Snowden ??

25. That the Court erred to the prejudice and
injury of the plaintiff-in-error in refusing to permit
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the defendant to testify as to statements that had
been made to the defendant by others about M.
Johnson having ordered goods from Mr. Snowden.

26. That the Court erred to the prejudice and

IQ injury of the plaintiff-in-error in refusing to per-
mit the defendant to answer the following question :
“What led ydu to believe that in that Grand Jury

an indictment had been found against Snowden?”

27. That the Court erred to the prejudice and
injury of the plaintiff-in-error in refusing to permit
the defendant to answer the following question:
“Mow did you know that Johnson was Treasurer
of a Bankrupt Dentist Corporation?™*

20 28. That the Court erred to the prejudice and
injury of the plaintiff-in-error in refusing to permit
the defendant to answer the following question:
“How did you know he Was an ex-hotel keeper in
the West?*

29. That the Court erred to the prejudice and
injury of the plaintiff-in-error in refusing to permit
the defendant to answer the following question :
“What led you to say : *Asa Councilman in Roselle
Park, Johnson was so dictatorial and abusive and
so disgusted the decent people in the borough that
he did not have the presumption to run for re-elec-
tion’?”

30. That the Court erred to the prejudice and
injury of the plaintiff-in-error in refusing to permit
the defendant to answer the following question:
“What ground, if any, did you have for sqying on
this circular, of Johnson: ‘He used the borough

40" team for private Work about bis residence, and when
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I insisted upon his paying Fifteen Dollars for the
use of it, he violently abused me at a council meet-
ing, and said that he had a perfect right to use
the team in return for the work he did as a Coun-
cilman. 1 told him his idea of honesty in public
life Was very different from mine, and that having
taken the office of Councilman without salary, he
must pay for the team, which he did.””

31. That the Court erred to the prejudice and
injury of the plaintiff-in-error in refusing to per-
mit the defendant to answer the following question:
“Do you know Whether that charge, so made against
Johnson, is proper?™

32. That the Court erred to the prejudice and in-
jury of the plaintiff-in-error in refusing to permit
the defendant to testify as to the discussion with
Johnson in council meeting in Roselle Park relative
to Johnson’s use of the borough team for his pri-
vate work.'

33. That the Court erred to the prejudice ahd
iniury of the plaintiff-in-error in refusing to per-
mit the defendant to answer the following question :
“*As a result of that conversation or after that con-
versation at the same meeting, did Johnson pay
anything for the use of the borough team?”

34. That the Court erred to the prejudice and
injury of the plaintiff-in-error in refusing to per-
mit the defendant to answer the following question:
“Who was present at the council meeting, if you
can remember, at which the incident I have just re-
ferred to occurred?”

35. That the Court erred to the prejudice and
injury of the plaintiff-in-error in refusing to per-

10
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init the defendant to answer the following question !
“To what circumstances or incidents had you ref*
erence to when you wrote: ‘He pledged seventy-
five dollars towards the construction of a local
church and then when because of the War, the
church Wes embarrassed in paying its contractor,
he refused to pay a balance of Forty-eight dollars
and Wrote a letter reniging on the subscription and
Refused to pay it’?”

A JL Tliat the Court erred to the prejudice and
injury of the plaintiff-in-error in refusing to per*
ni.it the defendant to answer the following question:
“Had you personal knowledge of any such fact as
is referred to in that last?”

3f. That the Court erred to the prejudice and
injury of the piaintiff-ih-error in refusing to per*
mit the defendant to answer the following question :
Wfiat Warrant, if any, did you have for saying in
this circular of Johnson : ‘He side-stepped the pay-
ment of a debt, as shown by a copy of court proceed-
ings, as given below, and judge for yourselves
whether he perjured himself or not’?”

= 38. That the Court erred toythe prejudice Jnd
iniurv of the piamtiff-in-error in refusing to per-
mit the minutes of the Grand Jury of the May Term,
1911, to be put in evidence.

39. That the Court erred to the prejudice and
injury of the nlaintiff-m-error in refusing to permit
Joseph A McDevitt, a witness on the part of the
defendant, to answer the question: “Did you or did
you not. tell Mayor Fish that while you were in the-
Grand Jury Room a member of the Grand Jury
called Johnson to order?” .
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40. That the Court erred to the prejudice and
injury of the plaintiff-in-error in refusing to per-
mit the attorney for defendant to ask Louis V.
Hobbs, a witness for the defendant, the following
question: “Upon a certain occasion after Mr. Fish
became Mayor, and while you and William Johnson
were both members of the Borough Council, did
any discussion occur at a council meeting to your
recollection, about Mr. Johnson having used the
borough team for private Work?™*

41. That the Court erred to the prejudice and
injury of the plaintiflf-in-error in refusing to per-
mit the attorney for defendant to ask Louis Y.
Hobbs, a witness for the defendant, the following
question: “At the meeting referred to did you see
—did you or did you not see Johhson pay any money
for the use of the Borough of Roselle Park?”

42. That the Court erred to the prejudice and
injury of the plaintiff-in-error in refusing to per-
mit the attorney for the defendant to ask Louis Y.
Hobbs, a witness for the defendant, the following
question: “Do you know, Mr. Hobbs, Whether there
was any relationship—I don’t mean—acquaintance-
ship between William E. Johnson and Dr. Snowden,
as they call him?”

43. That the Court erred to the prejudice and
injury of the plaintifif-in-error in refusing to per-
mit William D. Finkle, a witness for the defend-
ant, to testify as to a conversation which occurred
at a meeting of the borough council between Mr.
Fish and Mr. Johnson regarding Johnson having

used the borough team for private Work and not
having paid for it*

30
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44, That the Court erred to the prejudice and
injury of the plaintiff-in-error in refusing to per*
mit William D. Finkle, a witness for the defendant,
to answer the following question: “On that occa*
Sion, did you, as a result of that conversation or
otherwise, see Johnson pay any money to anyone

1U for the use of the Borough of Roselle Park on ac-
count of using that borough team?»

46. That the defendant by his counsel requested
the Court to charge as follows: “If you are sat-
isfied that defendant believed the charge complained
of to be true, then | charge you that the publication
was one of qualified privilege, and unless the State
has proved beyond a reasonable doubt that the de-
fendant Was actuated by express malice against

20 Johnson you must acquit.» Which the Court re-
fused to charge.

47. That the defendant by his counsel requested
the Court to charge as follows: “The selection of
suitable persons for the performance of official
service is essential to the interests of both the gov-
‘ernment and the citizen. These interests can be
protected only by the communication of information
and by free discussion concerning the fitness of ap-

30 piicants. It Would tend to repress this necessary
freedom, and Would be a manifest injustice to the
citizen, if communications of this character sub-
jected the person making them to punishment in
the event of an honest mistake. But these consid-
erations disclose no necessity for a privilege, broad
enough to cover charges which are unfounded and
malicious. A just distinction is established and
reasonable protection afforded to every interest,
by holding communications of this nature to be
prim(i facie privileged. By virtue of this privilege,
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a defendant Who has made a statement which can-
not be substantiated Is relieved from the effect of a
legal presumption of'malice, and is made libel only
by proof of actual malice. The occasion in ques-
tion was not one of absolute privilege, but was so
far privileged as to protect a communication made
in good faith and from an honest motive.” Which
the Court refused to charge.

48. That the defendant by his counsel requested
the Court tO charge as follows * “When a man be-
comes a candidate for public office his character for
honesty and integrity and his fitness for the posi-
tion are put before the public and are thereby made
proper subjects for comment.” Which the Court
refused to charge.

49. That the defendant by his counsel requested
the Court to charge as follows: “If in commenting
upon the qualifications for public office of a man
who is a candidate for that office, a person pub-
lishes a statement which he believes to be true and
in making such publication is not moved by actual
malice against such candidate, he is guilty of no
criminal offense.” Which the Court refused to
charge.

50. That the defendant hv his counsel requested
the Court to charge as follows: “The people have
a right to know how their public affairs are being
conducted, and how the duties of their officers are
being performed, and it is one of the privileges
of citizens to give the people this information, and
that, if the information so given is true, or if the
publishers believe it to be true and have reasonable
and probable cause for so believing, the law pro-
tects them in that the truth must not be concealed;

20
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that tile public good requires that it'be allowed to
be known, and that all which he law requires of pub-
lishers is good faith and an honest belief that their
statements are true, and that such belief be founded
on reasonable and probable grounds.” Which the
Court refused to charge,

81. That the defendant by his counsel requested
the Court to charge as follows: “defamatory words
uttered in a "privileged communication are not in-
dictable unless there be proof of actual malice. If
such words are uttered in good faith on a privileged
occasion, in an honest belief that they are true,
the party injured is 'without remedy.”

“The occasions which give rise to the privilege
of speaking or publishing Words which otherwise
would be defamatory and indictable are various,
but among them are comments by electors upon the
character of candidates for office and a criticism
of the public acts of a candidate for office may
be inserted in a public newspaper or be proclaimed
by a circular.” Which the Court refused to charge.

&. That the defendant by his counsel requested
the Court to charge as follows: “Malice is mani-
fested by the intentional doing of a Wrongful act
to the injury of another, without just cause or ex-
cuse.” Which the Court refused to charge.

53. That the defendant by his counsel requested
the Court to charge as follows: “if you' find that
the defendant honestly believed from his own ex-
perience in the Grand Jury Room and from what
he had been told by other persons who had been
before the Grand Jury in the same matter and
were in a position to form an opinion as to John-
son’s attitude, that Johnson had protected Snow-
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den from indictment, then you must acquit Unless
you are satisfied beyond a reasonable doubt that
the circular was published from some other motive
than that expressed in the circular.” Which the
Court refused to charge.

54. That the defendant by his counsel requested
the Court to charge as follows: “If you believe
that Fish believed the charge to be true and that
he published it for justifiable ends, then you must
acquit, and upon either point the defendant is en*
titled to the benefit of every reasonable doubt.”
Which the Court refused to charge.

55.  That the defendant by his counsel requested
the Court to charge as follows: “The circular it-
self states that it sets forth the public record of
William E. Johnson, a candidate for office, as to
which the voters are entitled to be informed. There
is no evidence that the circular Was published ouC
side of Roselle Park Borough and Union Township,
the political division of which Johnson Was a can-
didate.

In these circumstances the State must prove bo*
yond a reasonable doubt: That Fish knew the
charge against Johnson to be false, and that he
was actuated by malice and ill-will against John-
son in making the charge.” Which -the Court re-
fused to charge.

56. That the defendant by his counsel requested
the Court to charge as follows: “If it is true, as
stated in the circular, that its purpose Was to in-
form the voters of Johnson’s public record, and if
Fish believed the charge complained of to be true,
then Fish must be acquitted unless you believe that
he was actuated by malice in publishing the cir*

30
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cular, and by malice in this connection, 1 mean
some motive different from that which made the
statement privileged, and which was itself con-
trary tb good morals. Indignation towards John-
son for his supposed offenses would not be, per se,
contrary to good morals.” Which the Court re-
fused to charge*

57. That the Court charged as follows:

“NoV, having become a candidate for office,
Johnson necessarily submitted himself to the criti*
cism of his felloW citizens, and the defendant or
any other citizen had a right to show his Want of
qualification for the office he sought, His inexperi-
ence, his failure to have properly discharged the
duties of other offices which he filled, but, as | have
said, when the criticism attacks one’s honesty and
integrity, it must be true, and be published with
good motives and for justifiable ends.

You are to take the whole paper admitted in evi-
dence, containing the alleged libelous matter, and
the testimony in the case and say whether the de-
fendant told' the truth of Johnson, and, in so doing,
was prompted by good motives and for justifiable
ends.”

58. That the Court charged the jury as follows:

“The law 'does not require actual malice to be
proved if the libel is one that imputes to another
the perversion of public justice in his office of Judge
or juror. In that case the law will presume malice,
and the burden is on the defendant to show that he
was not actuated by malice. | therefore repeat
if the defendant has shown that what he published
was true and that it was published with good mo-
tives and for justifiable ends, then the jury should
acquit.”
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59. That the Court charged the jury as follows:

“The defendant insists that the publication was
a privileged one. And that, under the circum-
stances he cannot be held to answer for it. A per*
son is conditionally privileged to communicate to
his fellow citizens what is of public interest, and
conducive to public good, even when the publication
proves injurious to another, but then he must not
be swayed by malice, and the publication must be
true. Therefore, the jury, under the law, are re-
quired to determine whether the language attrib-
uted to the defendant and set forth in the indictment
is libelous; whether the defendant has shown its
truth, and whether it was published by the defend-
ant with good motives and for justifiable ends.”
And the said plaintiff-in-error prays that the
judgment aforesaid, for the errors aforesaid, and
for the errors therein be reversed, annulled and al-
together holden for nothing, and that he may be
restored in all things, in which he has lost by reason
of said judgment.
CODDING &OLIVER,
Attorneys for and of Coun-
sel with Riaintiff-in-Error.

gn
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Joinder in Error.

New JERSEY SUPREME COURT.

The State,
Defehdant-ih-Error, Oil Error to
Union County
against p Quarter Ses™
- sions.
PtASWOOL Risii,
Plaintiff-in-Error.

And hereupon, afterwards, to wit; on the
day of May A D., nineteen hundred and sixteen,
the State of New Jersey by Alfred A. Stein, Prose-
cutor of the Pleas of the County of Union, comes
into court and says, that there is no error, either in
the record and proceedings aforesaid, or in giving
judgment aforesaid, and it prays here that the
Court here may proceed to examine as Well the rec-
ord and proceedings aforesaid as the matters afore-
said assigned for error and that the judgment afore-
said, in manner aforesaid given, may, in all things
he affirmed, etc.
Alfred a.stein,
Prosecutor of the Pleas
of the County of Union
in the State of New Jer-
sey, for the defendant-
ih-Errot.
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HEW JERSEY SUPREME COURT.

The State,
Defendant-in-Error, On Error to
Union County
against Quarter Ses-
sions.
Harwood Fish,

Plaintiff-in-Error.

Afterwards, to wit, &., comes the plaintiff-iii’
error by Codding and Oliver, his attorneys, and
specifies the following errors and causes in the
record and proceedings therein relied upon for the
reversal of the judgment in this cause.

1 That the judgment aforesaid was given
against the said Harwood Fish, Whereas by the
law of the land judgment should have been given
for him; which is a cause for reversal.

2. That the charge «of the Court as a whole,
and in each and every part thereof is illegal, ,and
thereby defendant below suffered manifest wrong
and injury; which is a cause for reversal.

3. Because the case Was tried by the State,
under sanction of the Court, upon the theory that
paragraph 5 of Article 1 of the Constitution of
the State has abrogated the common law rule under
which it is permitted to comment upon the public-
record of a man who is a candidate for public office
if the communication is made without malice and
in the belief that it is true; and that said provision
of the Constitution tends to limit rather than to eri-
large the'liberty of speech and of the.press.

20
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L That on the trial of the said plaihtiff-in-error,
lie suffered manifest Wrong and injury in the ad-
mission of evidence and the charge of'the Court,
which prejudiced the said plaintiff-in-error in main-
taining his defense upon the merits; Which is ft
cause for reversal.

5 That the entire evidence as a whole did not
show beyond a reasonable doubt that the said plain-
tiff-in-error Was guilty of the crime charged, and
did not justify the verdict found against him; which
is a cause for reversal.

b. That the evidence in the cause is of such
a nature that when fully and fairly considered it
will not satisfy any thoughtful mind beyond a rea-
sonable doubt of the guilt of the accused, and that
upon said evidence the said plaintiff-in-error was
entitled to an acquittal; which is a cause for re-
versal.

7. That the Court refused to gUash the indict-
ment on the motion of the attorney for defendant
before the jury was sworn; Which is a cause for re-
versal.

8 That the Court erred to the prejudice and
injury of the plaintiff-in-error by permitting the
witness, Charles W. Runyon, to read from the rec-
ord the names of the men Who constituted the
Grand Jury in and for the County of Union for the
May Term, 1911, contrary to the objection of the
plaintiff-in-error.

9. That the Court erred to the prejudice and in-
jury of the plaintiff-in-error by permitting the wit-
49 ness, George C. Otto, to read from the records of
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the Sheriff’s office the names of the men who coin
stituted the Grand Jury in and for the County of
Union for the May Term, 1911, contrary to the ob-
jection of the plaintiff-in-error.

10. That the Court erred to the prejudice and
injury of the plaintiff-in-error in saying, in re-
sponse to this statement of the Prosecutor made
during the trial in the presence of the Jury, to wit:
“Now, then, this circular, even though it never bore
the signature of anybody, if we show it was sent out
by Mr. Fish, it makes him guilty of libel,” “Ceu
tainly.”

11. That the Court erred to the prejudice and
injury of the plaintiff-in-error in refusing to admit
testimony in support of charges contained in the
publication other than the particular charge set lip
in the indictment.

12, That the Court erred to the prejudice and
injury of the plaintiff-in-error in refusing to per-
mit the witness, Joseph A. McDevitt, to testify
about what happened before the Grand Jury.

13. That the Court erred to the prejudice and
injury of the plaintiff-in-error in refusing to per-
mit the attorney for the defendant to ask Joseph
A. McDevitt, a witness for the State, the following
question: “Without stating the testimony you
gave, what was the subject matter upon which you
testified before the Grand Jury on that day?”

14. That the Court erred to the prejudice and
injury of the plaintiff-in-error in refusing to per-
mit the attorney for the defendant to ask Joseph
A. McDevitt the following question: “You don’t

el
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know. Did yon tell Mr. Fish after you camé Out
of the Grand Jury Hoorn after you had been before
the Grand Jury, that Johnson, sitting in that Grand
Jury, had conducted himself in such a manner
while you Were in there that he was called to order
by another member of the Grand Jury?™*

15. That the Court erred to the prejudice and
injury of the plaintiff-in-error in refusing to per-
mit the attorney for the defendant to ask Joseph
A. McDevitt the following question : “Did you tell
Mr. Fish that the questions that Johnson put to
you in that Grand Jury Room made it appear to
you as if Johnson Were taking the part of this Dr.
SnoWMen?*

16. That the Court erred to the prefudice and
injury of the plaintiff-in-error in refusing to direct
a verdict of acquittal on motion of the attorney
for defendant after the testimony on the part of
the State had been closed.

IT. That the Court erred to the prejudice and
injury of the plaintiff-in-error in refusing to permit
the defendant to testify as to the statements made
to him by Joseph A McDevitt outside of the Grand
Jury Room.

18. That the Court erred to the prejudice and
injury of the plaintiff-in-error in refusing to per-
mit the defendant to answer the following ques-
tion: “What were the facts, without stating now
what you testified to before the Grand Jury, what
Were the facts regarding the charge that you
made?”

tp That the Court erred to the prejudice and
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injury of the plaintiff-in-error in refusing to permit
the defendant to testify why he believed that Snow-
den was a swindler.

20. That the Court erred to the prejudice and
injury of the plaintiff-in-error in refusing to permit
the defendant to answer the following question :
“What did Mr. McDevitt tell you, if anything?”

21. That the Court erred to the prejudice and
injury of the plaintiif-in-error in refusing to per-
mit the defendant to answer the following ques-
tion: “Mr. Fish, what, if anything, led you to be-
lieve that an indictment had been found against
Snowden ?”

22. That the Court erred to the prejudice and
injury of the plaintiff-in-error in refusing to per-
mit the defendant to answer the following ques-
tion : “What led you to believe that in that Grand
éurg an indictment had beeU voted against Snow-

en?”

23. That the Court erred to the prejudice and
injury of the plaintiff-in-error in refusing to per-
mit the defendant to testify as to the discussion
with Johnson in council meeting in Roselle Park
relative to Johnson’s use- of the borough team for
his private work.

24. That, the Court erred to the prejudice and
injury of the plaintiff in error in refusing to per-
mit the minutes of the Grand Ju j of the May
Term, 1911, to be put in evidence.

25. That the Court erred to the prejudice and
injury of the plaintiff-in-error in refusing to per-

30

Q



20

o

222
Causes for Reversal

mit Joseph A McDevitt, a witness on the part of
the defendant, to answer the question: “Did you
or did you not tell Mayor Fish that While you Were
in the Grand Jury Room a member of the Grand
Jury called Johnson to order?”

26. That the defendant by his counsel requested

the Court to Charge as follows: “If you are satis-
fied that defendant believed the charge complained
of to he true, thén 1 charge you that the publica-
tion was one of qualified privilege, and unless the
State has proved beyond a reasonable doubt that
the defendant was actuated by express malice
against Johnson you must acquit.” Which the
Court refused to charge.

27. That the defendant by his counsel requested
the Court to charge as follows: *“The selection of
suitable persons for the performance of official
service is essential to the interests of both the gov-
ernment and the citizen. These interests can be
protected onlv by the communication of informa-
tion and by free discussion concerning the fitness
of applicants. It would tend to repress this neces-
sary freedom, and would be a manifest injustice
to the citizen, if communications of this character
subjected the person making them to punishment
in the event of an honest mistake. But these con-
siderations disclose no necessity for a privilege
broad enough to cover charges which are unfounded
and malicious. A just distinction is established and
reasonable protection afforded to every interest, by
holding communications of this nature to be prima
facie privileged. By virtue of this privilege, a de-
fendant who has mede a statement which cannot be
substantiated is relieved from the effec+ of a legal

*
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presumption of malice, and is made liable only
by proof of actual malice. The occasion in ques-
tion was not one of absolute privilege, but was so
far privileged as to protect a communication made
in good faith and from an honest motive.** Which
the Court refused to charge. H)

28. That the defendant by his counsel requested
the Court to charge as follows: “When a man be-
comes a candidate for public office his character
for honesty and integrity and his fitness for the
position are put before the public and are thereby
made proper subjects for comment.” Which the
Court refused to charge.

29. That the defendant by his counsel requested
the Court to charge as follows: “If in comment- m
ing upon the qualifications for public office of a
man who is a candidate for that office, a person
publishes a statement which he believes to be true
and in making such publication is not moved by
actual malice against such candidate he is guilty of
no criminal offense.” Which the Court refused to
charge.

30. That the defendant by his counsel requested
the Court to charge as follows: “The people have "0
a right to know how their public affairs are being
conducted, and how the duties of their officers are
being performed, and it is one of the privileges of
citizens to give the people this information, and
that, if the information so given is true, or if the
publishers believe it to be true and have reasonable
and probable cause for so believing, the law pro-
tects them in that the truth must not be concealed;
that the public good requires that it be allowed to
be known, and that all which the law requires of 40
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publishers is good faith and an honest belief that
their statements are true, and that such belief be
founded on reasonable and probable grounds.”
Which the Court refused to charge.

Si. That the defendant by his counsel requested
the Court to charge as follows: “I)efamatory
Words uttered in a privileged communication are
not indictable unless there be proof of actual mal-
ice. if Such Words are Uttered in good faith on a
privileged occasion, in an honest belief that they
are true, the party injured is without remedy.”

“The occasions which give rise to the privilege of
Speaking or publishing Words which otherwise
Would be defamatory and indictable are various,
but among them are comments by electors upon
the character of candidates for office and a criti-
cism of the public acts of a candidate for office may
be inserted in a public newspaper or be proclaimed
by a circular.” Which the Court refused to charge.

32. That the defendant by his counsel requested
the Court to charge as follows: “Malice is mani-
fested by the intentional doing of a wrongful act
to the injury of another, without just cause or ex-
cuse.” Which the Court refused to charge.

33. That the defendant by his counsel requested
the Court to charge as follows: “If you And that
the defendant honestlv believed from his owh ex-
perience in the Grand Jury Boom and from what
he had been told bv other persons who had been
before the Grand Jury in the same matter and were
in a position to form an opinion as to Johnson’s
attitude, that Johnson had protected Snowden from
indictment, then you most aconit unless you are
satisfied beyond a reasonable doubt that the circular
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was published from some other motive than that
expressed in the circular/” Which the Court re-
fused to charge.

34. That the defendant by his counsel requested
the Court to charge as follows: “If you believe
that Fish believed the charge to be true and that
he published it for justifiable ends, then you must
acquit, and upon either point the defendant is en-
titled to the benefit of every reasonable doubt.”
Which the Court refused to charge.

35. That the defendant by his counsel requested
the Court to charge as follows: “The circular it-
self states that it sets forth the public record of
William E. Johnson, a candidate for office, as to
which the voters are entitled to be informed. There
is no evidence that the circular was published out-
side of Roselle Park Borough and Union Township,
the political division in which Johnson was a can-
didate.

In these circumstances the State must prove be-
yond a reasonable doubt: That Fish knew the
charge against Johnson to be false, and that he
was actuated by malice and ill-wili against John-
son in making the charge.” Which the Court re-
fused to charge.

36. That the defendant bv his counsel requested
the Court to charge as follows: “If it is true, as
stated in the circular, that its purpose was to in-
form the voters of Johnson’s public record, and if
Fish believed the charge complained of to be true,
then Fish must be acquitted unless you believe that
he was actuated by malice in publishing the cir-
cular, and by malice m this connection, T mean
some motive different from that Which made the

10
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statemént privileged, and which was itself con*
trary to good morals. Indignation towards John-
son for his supposed offenses would not be, per se,
contrary to good morals.”” Which the Court re-
fused to charge.

10 37. That the Court charged as follows :

“Now, having hecoine a candidate for office,.John-
son necessarily submitted himself to the criticism,
of his follow citizens, and the defendant or any
other citizen had a right to show his want of quali-
fication for the office he sought. His inexperience,
his failure to have properly discharged the duties
of other offices which he filled, but as | have said,
when the eritieism attacks one’s honesty and in-
tegrity, it must be true, and be published with good
motives and for justifiable ends.

“You are to take the whole paper admitted in evi-
dence, containing the alleged libelotis matter, and
the testimony iu the case and say whether the de-
fendant told the truth of Johnson, and, in so do-
ing, was prompted by good motives and for jus-
tifiable ends.™

20

38. That the Court charged the jury as follows:
“The law does not require' actual malice to be
r® proved if the libel is one that imputes to another
the perversion of public justice in his office of Judge
or juror. In that case the law will presume malice,
and the burden is on the defendant to show that
he was not actuated by malice. 1 therefore repeat
if the defendant has shown that what he published
was true and that, it was published with good mo-
tives and for justifiable ends, then the jury should
acquit.”

40 39. That the Court charged the jury as follows:
“The defendant insists that the publication was
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a privileged one. And that, under the circum-
stances he cannot be held to answer for it, A per*
son is conditionally privileged to communicate to
his fellow citizens what is of public interest, and
conducive to public good, even When the publication
proves injurious to another, but then he must not
be swayed by malice, and the publication must be
true. Therefore, the jury, under the law, are re-
quired to determine whether the language attrib-
uted to the defendant and set forth in the indict-
ment is libelous; whether the defendant has shown
its truth, and whether it was published by the de-
fendant with good motives and for justifiable ends.™
And the plaintiff-in-error prays that the judgment
aforesaid, for the errors aforesaid, and for the
errors therein be reversed, annulled and altogether
holden for nothing, and that he may be restored in
all things, in which he has lost by reason of said
judgment.
CODDING &OLIVER,
Attorneys for and of Coun-
sel with Plaintiff-in-jError.

[8053]
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40. Because the Court, in his allusion to the matter
of Johnson’s alleged suppression of the indictment
found against Snowden, gave the Jury to understand
that if such insinuation were found to be an aspersion
upon the whole body of the Grand Jury, the defendant
might on that account be found guilty under the indict-
ment.

41. Because statements and remarks were made by
the Court during the progress of the trial from which
the Jury might have inferred that any reflection upon
the conduct and character of members of the Grand
Jury of the .May term, 1911, other than Johnson, or
upon that Grand Jury as a body, that might be con-
tained in the publication complained of in the indict-
ment, would render Fish guilty under the indictment.

CODDING & OLIVER,
Attorneys for and of Coun-
sel with Plaintiff-in-Error.
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OPINION OP SUPREME COURT.
(Filed March 5, 1917)

NEW JERSEY SUPREME COURT.
June T., 1916.

THE STATE,
0
HARWOOD PISH.

Error to Union Quarter Sessions.

Argued before Gummere, Chief Justice, and Justices
Trenchard and Black.

For the plaintiff in error, Codding & Oliver.

For the State, Alfred A Stein, Prosecutor of the
2q  Pleas.

The opinion of the Court was delivered by Gum-
mere, C J.:

The defendant was convicted of the crime of libel.

The case made against him was that he had circulated

a printed article among certain of the voters of his

county in which he stated the following of one William

E. Johnson, who had been a member of the Union

county'grand jury: “As a member of the grand jury

he succeeded in protecting the biggest swindler to my

on mind that ever struck the county, and although I under-

stand an indictment was voted against his friend, for
some unexplained reason it was never handed in.’*

The first ground upon which we are asked to reverse
the conviction is that the indictment did not charge a
crime, because the words set out in it are not libelous.
This point is almost too tenuous for discussion. The
words cited charge a member of the grand jury, the
holder of a public office of great importance, with
malfeasance in his office of the gravest character. That
such a charge, if untrue, is plainly libelous was decided

40 by this court in Heller vs. Duff, 62 N. J. L. 101.
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The next contention is that it was error for the trial
court to allow the deputy clerk to read from the record
in the clerk’s office the names of the members of the
grand jury for the May term, 1911, for the purpose of
showing that Johnson was a member of that body. This
reading was objected to upon the ground that it was
immaterial who were the members of the grand jury,
except, perhaps, as to William E. Johnson. This ob-
jection having been made the Court ruled that the read-
ing was only evidential for the purpose of ascertaining
Mr. Johnson’s membership. This ruling wiped out the
ground of objection, and, consequently, the defendant
can take nothing by this contention. We may add
that we are unable to see how any harm could have
come to the defendant from the reading of this grand
jury list, even in the absence of the ruling just re-
ferred to.

Next it is urged that the Court committed error in
excluding testimony offered in support of the truth of
other matters contained in the alleged libelous article,
but which were not referred to in the indictment, or
made a ground of charge against the defendant. We
think this testimony was properly excluded, for, if it
be conceded that the charges at which it was directed
were true in fact, that could not afford any justifica-
tion for the untruthful statement which is made the
subject of the indictment.

Next it is contended that it was erroneous to refuse
to permit the defendant to prove matters which had
occurred in the grand jury room during the investiga-
tion of the charges made against the person, who was
designated by the defendant as “the biggest swindler
that ever struck the county.” The offer was to show
that facts had been communicated to him by one Mc-
Devitt, who had been a witness before the grand jury,
that justified him in writing and circulating the libel-
ous article. This testimony was overruled upon the
ground that it had a tendency to violate the secrecy
of the grand jury room. We do not think this ground
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of exclusion is sound. A witness who has been
examined before a grand jury is under no legal obliga-
tion to refrain from stating what was said to and by
him while there. The obligation of secrecy rests only
upon members of that body, and those associated with
them in the administration of justice. But we consider
the ruling proper for the reason that the fundamental
question was, not what caused the defendant to publish
this untruthful charge against Mr. Johnson, but
whether it was in fact untruthful. No matter what
his motives were, no matter what induced his action,
if, in fact, he did circulate the paper and it contained
a libelous and untruthful charge he is subject to punish-
ment under the indictment.

The next objection is that the Court erred in refusing
to direct a verdict for the defendant. It is hardly
necessary to discuss this. The circular was libelous
if the fact stated therein was untrue. The proof of
its publication was plenary, if the jury believed the
testimony. Whether the charge contained in the cir-
cular was true or not was for the jury.

Next it is argued that the Court in its charge failed
to appreciate the true principle of the law of libel; but
as no specific errors are pointed out we find nothing of
substance to deal with in attempting to dispose of this
phase of the case.

Another ground of reversal is predicated upon the
following situation: The Prosecutor of the Pleas ar-
gued before the jury that the defendant might be held
guilty under the indictment if the jury should conclude
that he had sent out the circular, and found no other
fact against him. This was, of course, an erroneous
statement of the law, but the harmfulness of it was
probably neutralized by the charge of the Court. But
even if its injurious effect was not eradicated it cannot
be now appealed to as a justification for a reversal of
the conviction. It is not properly presentable on any
assignment of error, for no application was made to
the Court to deal with the statement; much less was
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there any exception to any ruling of the Court upon
the matter. It cannot be considered under section 136
of the Criminal Procedure Act, because it does not come
within any of the grounds specified in that section as
a justification for a reversal. By that statutory pro-
vision the court of review is only permitted to reverse
where the plaintiff in error on the trial below suffered
manifest wrong or injury, either in the admission or
rejection of testimony, or in the charge of the Court,
or in the denial of any matter by the Court which was
a matter of discretion.

Next it is argued that the statement just referred
to was concurred in by the Court by its oral declaration
in the presence of the jury, and that there should be
a reversal for this reason. But no exception was
signed and sealed to the statement of the Court, and so
the present contention does not afford a basis for an
assignment of error; and it cannot be considered under
the 136th section, for the reason that it does not come
within the scope thereof.

Lastly it is contended that the proofs showed that
Johnson, the libeled party, was a candidate for office,
and that, therefore, the defendant was entitled to cir-
culate libelous articles with relation to his character,
provided he acted in good faith, believing them to be
true. No authority is cited for any such contention,
and it is manifestly without support in law.

On the whole case we think there should be an af-
firmance.
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JUDGMENT OF SUPREME COURT.
(Entered March 12, 1917)

NEW JERSEY SUPREME COURT.

The State of New Jersey,

10 Defendant in Error, In Error.
Order for Affirmance

of Judgment and
Harwood Fish, Remittitur.
Plaintiff in Error.

VS. r

This cause having been duly argued at the Novem-
ber Term, A. D. 1916 of this Court, by Charles N. Cod-
ding and Paul Q. Oliver, Counsel for Plaintiff in Error,
and Alfred A. Stein, Prosecutor of the Pleas for Union

20 County, for Defendant in Error, and the Court having
duly considered the same and finding no error in the
record or proceedings in the Union County Court of
Quarter Sessions.

It is thereupon, on this twelfth day of March, A. D.
1917, ordered and adjudged that the judgment of the
Union County Court of Quarter Sessions, removed by
the writ of error in this cause, be affirmed and that the
record be remitted to the Union County Court of Quar-
ter Sessions, to be proceeded with in accordance with
the judgment and practice of said Court.

30 Entered March 12, 1917.

On motion of

ALFRED A. STEIN,
Prosecutor of the Pleas for
Union County and Counsel
for Defendant in Error.

40
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(Returnable March 13, 1917)

WRIT OF ERROR.
(Returned April 13, 1917)

NEW JERSEY, SS:

THE STATE OF NEW JERSEY TO
(Seal) OUR JUSTICES OF OUR SUPREME
COURT, GREETING:

Because in the record and proceedings and also in
the giving of judgment upon a certain indictment in
the name of the State of New Jersey against Harwood
Fish, for libel, heard and determined by the said Su-
preme Court of the State of New Jersey on writ of
error issued out of our said Supreme Court to the
Court of Quarter Sessions of the Peace in and for the
County of Union, manifest error hath intervened to the
great damage of the said Harwood Fish as from his
complaint we have received information; we being will-
ing in this behalf to correct the error in due manner,
if any there shall be, and that speedy justice be done
to him the said Harwood Fish, do command you that
if judgment be thereon given, then that you distinctly
and openly send the record and proceedings aforesaid
with all things touching the same, to our Judges of our
Court of Errors and Appeals in the last resort in all
causes under your seal of the said Supreme Court, to-
gether with this writ, so that we may have the same
before our Judges of our Court of Errors and Appeals
at Trenton, on the 31st day of March, 1917, that in-
specting the record and proceedings aforesaid we may
further do thereupon for correcting that error what
of right and according to law ought to be done.

Witness, Edwin Robert Walker, Esq., our Chancellor
and President Judge of our Court of Errors and Ap-
peals, at Trenton, this 13th day of March, in the year
nineteen hundred and seventeen.

THOMAS F. MARTIN,
Clerk
CODDING & OLIVER,
Attorneys for Plaintiff
in Error.
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ASSIGNMENT OF ERRORS.
(Filed May 9, 1917)

NEW JERSEY COURT OR ERRORS AND APPEALS.

The State of New Jersey,

In Error to
Defendant in Error, New Jersey
Vs, Supreme Court.
_ Assignment
Harwood Fish,
of Errors.

Plaintiff in Error.

And now comes the said Harwood Fish, plaintiff in
error, by Codding & Oliver, his attorneys, and says that
in the record and proceedings aforesaid, and also in
the giving of judgment aforesaid, there is manifest
error in this, to wit:

1. Because said Supreme Court decided that the
judgment ought not to be reversed for the reason that
the trial judge said, in response to this statement of
the Prosecutor made during the trial in the presence
of the Jury, to wit: “Now, then, this circular, even
though it never bore the signature of anybody, if we
show it was sent out by Mr. Fish, it makes him guilty
of libel,” “ Certainly.”

2. Because said Supreme Court decided that the
Court of Quarter Sessions of Union County properly
refused to admit testimony in support of charges con-
tained in the publication other than the particular
charge set up in the indictment.

3. Because said Supreme Court decided that said
Court of Quarter Sessions properly refused to permit
the witness, Joseph A. McDevitt, to testify about what
happened before the Grand Jury.

4. Because said Supreme Court decided that said
Court of Quarter Sessions properly refused to permit
the attorney for the defendant to ask Joseph A. Mc-
Devitt, a witness for the State, the following question:
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Without stating the testimony you gave, what was
the subject matter upon which you testified before the
Grand Jury on that day?”

5. Because said Supreme Court decided that said
Court of Quarter Sessions properly refused to permit
the attorney for the defendant to ask Joseph A. Mc-
Devitt the following question: “Did your testimony
before the Grand Jury on that day relate to the sale
of stock in this printing company by Snowden to your
father?”

6. Because said Supreme Court decided that said
Court of Quarter Sessions properly refused to permit
the attorney for the defendant to ask Joseph A. Me-
Devitt the following question: “You don’t know. Did
you tell Mr. Pish after you came out of the Grand Jury
Room after you had been before the Grand Jury, that
Johnson, sitting in that Grand Jury, had conducted
himself in such a manner while you were in there that
he was called to order by another member of the Grand
Jury?”

7. Because said Supreme Court decided that said
Court of Quarter Sessions properly refused to permit
the attorney for the defendant to ask Joseph A. Mc-
Devitt the following question: “Did you tell Mr. Fish
that the questions that Johnson put to you in that
Grand Jury Room made it appear to you as if Johnson
were taking the part of this Dr. Snowden ?”’

8. Because said Supreme Court decided that said
Court of Quarter Sessions properly refused to permit
the defendant to testify as to the statement made to
him by Joseph A. MeDevitt outside of the Grand Jury
Room.

9. Because said Supreme Court decided that said
Court, of Quarter Sessions properly refused to permit
the defendant to answer the following question: “What
were the facts, without stating now what you testified
to before the Grand Jury, what were the facts regard-
ing the charge that you made?”
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10. Because said Supreme Court decided that said
Court of Quarter Sessions properly refused to permit
the defendant to testify why he believed that Snowden
was a swindler.

11. Because said Supreme Court decided that said
Court of Quarter Sessions properly refused to permit
the defendant to answer' the following question:
“What did Mr. McDevitt tell you, if anything?”

12. Because said Supreme Court decided that

said Court of Quarter Sessions properly refused to per-
mit the defendant to answer the following question:
“Mr. Fish, what, if anything, led you to believe that
an indictment had been found against Snowden?

13. Because said Supreme Court decided that said
Court of Quarter Sessions properly refused to permit
the defendant to testify as to statements that had been
made to the defendant by others about Mr. Johnson
having ordered goods from Mr. Snowden.

14. Because said Supreme Court decided that said
Court of Quarter Sessions properly refused to permit
the defendant to answer the following question:
“What led you to believe that in that Grand Jury an
indictment had been found against Snowden?

15. Because said Supreme Court decided that said
Court of Quarter Sessions properly refused to permit
the defendant to answer the following question: “How
did you know he was an ex-hotel keeper in the West?”

16. Because said Supreme Court decided that said
Court of Quarter Sessions properly refused to permit
the defendant to answer the following question:
“What led you to say: ‘As a Councilman in Roselle
Park, Johnson was so dictatorial and abusive and so
disgusted the decent people in the borough that
he did not have the presumption to run for re-
election?”
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17. Because said Supreme Court decided that said
Court of Quarter Sessions properly refused to permit
the defendant to answer the following question:

What ground, if any, did you have for saying on
this circular, of Johnson: ‘He used the borough team
for private work about his residence, and when 1 in-
sisted upon his paying Fifteen Dollars for the use of
it, he violently abused me at a council meeting, and
said that he had a perfect right to use the team in re-
turn for the work he did as a Councilman. | told him
his idea of honesty in public life was very different
from mine, and that having taken the office of Coun-
cilman without salary, he must pay for the team, which
he did.” ”

18. Because said Supreme Court decided that said
Court of Quarter Sessions properly refused to permit
the defendant to testify as to the discussion, with John-
son in council meeting in Roselle Park relative to John-
son’s use of the borough team for his private work.

19. Because said Supreme Court decided that said
Court of Quarter Sessions properly refused to permit
the defendant to answer the following question: ‘‘As
a result of that conversation or after that conversation
at the same meeting, did Johnson pay anything for the
use of the borough team?”

20. Because said Supreme Court decided that said
Court of Quarter Sessions properly refused to permit
the minutes of the Grand Jury of the May Term, 1911,
to be put in evidence.

21. Because said Supreme Court decided that said
Court of Quarter Sessions properly refused to permit
Joseph A. McDevitt, a witness on the part of the de-
fendant, to answer the question: “Did you or did you
not tell Mayor Fish that while you were in the Grand

Jury Room a member of the Grand Jury called John-
sonto order?
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22. Because said Supreme Court decided that said
Court of Quarter Sessions properly refused to permit
the attorney for defendant to ask Louis V. Hobbs, a
witness for the defendant, the following question:
“Upon a certain occasion after Mr. Fish became
Mayor, and while you and William Johnson were both
members of the Borough Council, did any discussion
occur at a council meeting to your recollection, about
Mr. Johnson having used the borough team for private
work ?°’

23. Because said Supreme Court decided that said
Court of Quarter Sessions properly refused to permit
the attorney for defendant to ask Louis V. Hobbs, a
witness for the defendant, the following question: *At
the meeting referred to did you see—did you or did
you not see Johnson pay any money for the use of the
Borough of Roselle Park?”

24. Because said Supreme Court decided that said
Court of Quarter Sessions properly refused to permit
William D. Finkle, a witness for the defendant, to tes-
tify as to a conversation which occurred at a meeting
of the borough council between Mr. Fish and Mr. John-
son regarding Johnson having used the borough team
for private work and not having paid for it.

25. Because said Supreme Court decided that said
Court of Quarter Sessions properly refused to permit
William D. Finkle, a witness for the defendant, to
answer the following question: On that occasion, did
you, as a result of that conversation or otherwise, see
Johnson pay any money to anyone for the use of the
Borough of Roselle Park on account of using that
borough team ?”

26. Because said Supreme Court decided that said
Court of Quarter Sessions properly refused to direct
a verdict of acquittal on motion of the attorney for
defendant after the testimony on the part of the State
had been closed.
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27. Because said Supreme Court decided that said
Court of Quarter Sessions properly refused to charge
the Jury, when duly requested by said defendant to so
charge, as follows:

“If you are satisfied that defendant believed the
charge complained of to be true, then I charge you
that the publication was one of qualified privilege,
and unless the State has proved beyond a reasonable
doubt that the defendant was actuated by express
malice against Johnson you must acquit.”

28. Because said Supreme Court decided that said
Court of Quarter Sessions properly refused to charge
the Jury, when duly requested by said defendant to so
charge, as follows:

The selection of suitable persons for the perform-
ance of official service is essential to the interests of
both the government and the citizen. These interests
can be protected only by the communication of infor-
mation and by free discussion concerning the fitness of
applicants. It would tend to repress this necessary
freedom, and would be a manifest injustice to the citi-
zen, if communications of this character subjected the
person making them to punishment in the event of an
honest mistake. But these considerations disclose no
necessity for a privilege broad enough to cover charges
which are unfounded and malicious. A just distinction
is established and reasonable protection afforded to
every interest, by holding communications of this na-
ture to be prima facie privileged. By virtue of this
privilege, a defendant who has made a statement which
cannot be substantiated is relieved from the effect of
a legal presumption of malice, and is made liable only
by proof of actual malice. The occasion in question
was not one of absolute privilege, but was so far privi-
leged as to protect a communication made in good
faith and from an honest motive/*
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29. Because said Supreme Court decided that said
Court of Quarter Sessions properly refused to charge
the Jury, when duly requested by said defendant to so
charge, as follows:

“When a man becomes a candidate for public office
his character for honesty and integrity and his fitness
for the position are put before the public and are there-
by made proper subjects for comment.”

30. Because said Supreme Court decided that said
Court of Quarter Sessions properly refused to charge
the Jury, when duly requested by said defendant to
so charge, as follows:

“I1f in commenting upon the qualifications for public
office of a man who is a candidate for that office, a per-
son publishes a statement which he believes to be true
and in making such publication is not moved by actual
malice against such candidate, he is guilty of no
criminal offense.”

31. Because said Supreme Court decided that said
Court of Quarter Sessions properly refused to charge
the Jury, when duly requested by said defendant to
so charge, as follows:

“The people have a right to know how their public
affairs are being conducted, and how the duties of their
officers are being performed, and it is one of the privi-
leges of citizens to give the people this information,
and that, if the information so given is true, or if the
publishers believe it to be true and have reasonable and
probable cause for so believing, the law protects them
in that the truth must not be concealed: that the pub-
lic good requires that it be allowed to be known, and
that all which the law requires of publishers is good
faith and an honest belief that their statements are
true, and that such belief be founded on reasonable

40 and probable grounds.”



242

Assignment of Errors.

32. Because said Supreme Court decided that said

Court of Quarter Sessions properly refused to charge
the Jury, when duly requested by said defendant to
so charge, as follows:

“Defamatory words uttered in a privileged com-
munication are not indictable unless there be proof of
actual malice. If such words are uttered in good faith
on a privileged occasion, in an honest belief that they
are true, the party injured is without remedy.

The occasions which give rise to the privilege of
speaking or publishing words which otherwise would
be defamatory and, indictable are various, but among
them are comments by electors upon the character of
candidates for office and a criticism of the public acts
of a candidate for office may be inserted in a public
newspaper or be proclaimed by a circular.

n 3a Because said Supreme Court decided that said
Court of Quarter Sessions properly refused to charge
the Jury, when duly requested by said defendant to so
charge, as follows:

“ Malice is manifested by the intentional doing of a
wrongful act to the injury of another, without just
cause or excuse.”

®e' dft sai® S»Preme Court decided that said
Court of Quarter Sessions properly refused to charge
the Jury, when duly requested by said defendant to so
charge, as follows:

“If you find that the defendant honestly believed
from his own experience in the Grand Jury Room and
from what he had been told by other persons who had
been before .the Grand Jury in the same matter and

attitude, tﬁat 50?m§°on rI‘?ad prnRecteg aSsnowéohn Ponm’5

indictment then you must acquit unless you are satis-
fied beyond a reasonable doubt that the circular was
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published from some other motive than that expressed
in the circular.”

35. Because said Supreme Court decided that said
Court of Quarter Sessions properly refused to charge
the Jury, when duly requested by said defendant to so
charge, as follows:

“The circular itself states that it sets forth the pub-
lic record of William E. Johnson, a candidate for office,
as to which the voters are entitled to be informed.
There is no evidence that the circular was published
outside of Roselle Park Borough and Union Township,
the political division of which Johnson was a candidate.

“In these circumstances the State must prove be-
yond a reasonable doubt: That Fish knew the charge
against Johnson to be false, and that he was actuated
by malice and ill-will against Johnson in making the
charge.”

36. Because said Supreme Court decided that said
Court of Quarter Sessions properly refused to charge
the Jury, when duly requested by said defendant to
so charge, as follows:

“If it is true, as stated in the circular, that its pur-
pose was to inform the voters of Johnson’s public
record, and if Fish believed the charge complained of
to be true, then Fish must be acquitted unless you be-
lieve that he was actuated by malice in publishing the
circular, and by malice, in this connection, I mean some
motive different from that which made the statement
privileged, and which was itself contrary to good
morals. Indignation towards Johnson for his supposed
offenses would not be, per se, contrary to good morals.”

37. Because said Supreme Court decided that the
Court of Quarter Sessions properly charged the jury

40 as follows:
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“Now, having become a candidate for office, Johnson
necessarily submitted himself to the criticism of his
fellow citizens, and the defendant or any other citizen
had a right to show his want of qualification for the
office he sought. His inexperience, his failure to have
properly discharged the duties of other offices which
he filled, but, as 1 have said, when the criticism attacks
one’s honesty and integrity, it must be true, and be
published with good motives and for justifiable ends.

“You are to take the whole paper admitted in evi-
dence, containing the alleged libelous matter, and the
testimony in the case and say whether the defendant
told the truth of Johnson, and in so doing, was
prompted by good motives and for justifiable ends.”

38. Because said Supreme Court decided that the
Court of Quarter Sessions properly charged the Jury
as follows:

The law does not require actual malice to be proved
if the libel is one that imputes to another the perver-
sion of public justice in his office of Judge or juror.
In that case the law will presume malice, and the bur-
den is on the defendant to show that he was not
actuated by malice. | therefore repeat if the defend-
ant has shown that what he published was true and
that it was published with good motives and for justi-
fiable ends, then the jury should acquit.”

39. Because said Supreme Court decided that the
Court of Quarter Sessions properly charged the Jury
as follows :

“The defendant insists that the publication was a
privileged one. And that, under the circumstances he
cannot be held to answer for it. A person is con-
ditionally privileged to communicate to his fellow citi-
zens what is of public interest, and conducive to public
good, even when the publication proves injurious to
another, but then he must not be swayed by malice,
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and the publication must be true. Therefore, the jury,
under the law, are required to determine whether the
language attributed to the defendant and set forth in
the indictment is libelous; whether the defendant has
shown its truth, and whether it was published by the
defendant with good motives and for justifiable ends.”

40. Because the judgment aforesaid was given
against the said Harwood Fish, whereas by the law of
the land judgment should have been given for him;
which is a cause for reversal.

41. Because the case was tried by the State, under
sanction of the Court, upon the theory that paragraph
5 of Article 1 of the Constitution of the State had
abrogated the common law rule under which it is per-
mitted to comment upon the public reeord of a man
who is a candidate for public office if the communica-
tion is made without malice and in the belief that it is
true ; and that said provision of the Constitution tends
to limit rather than to enlarge the liberty of speech
and of the press.

42.  Because there is no evidence in the case to war-
rant or sustain the verdict of the Jury and the judg-
ment of conviction in said Court of Quarter Sessions
and the said Supreme Court erred in affirming said
judgment of said Court of Quarter Sessions.

43, Said Supreme Court erred in divers other re-
spects in affirming the judgment of said Court of
Quarter Sessions and said judgment of the Supreme
Court should be reversed, set aside and for nothing
holden, as well as said judgment of the Court of Quar-
ter Sessions of Uunion County.

CODDING &OLIVER,

Attorneys for Defendant—
Plaintiff in Error.
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BRIEF FOR DEFENDANT IN ERROR

Defendant was convicted at the January Term
Nineteen Hundred and Sixteen, of the Union
County Court of Quarter Sessions of the crime of
criminal libel and sentenced to pay a-fine of two
hundred and fifty dollars.

On appeal the judgment of the lower court was
affirmed by the New Jersey Supreme Court.

The libel consisted of the use of certain lan-
guage in a part of a circular published by defendant
concerning William E. Johnson, to wit,'«As a mem-
ber of a Grand Jury he succeeded, in protecting the
biggest swindler, to my mind, that ever struck
Union County, and although | understand an in-
dictment was voted against his friend, for some
unexplained reason, it was never handed in.”

While there are forty-three assignments of
error, I will confine myself only to the points raised
by counsel for plaintiff in error in their brief. Thev
are as follows: —

1
Johnson being a candidate for office, Fish a
legal voter residing in his district, was entitled to
communicate to other legal voters information as
to the character and fitness of Johnson for office

10

provided he acted in good faith and without malice 40
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and in the belief that the "statements contained in
the statement were trite, even though such circular
might otherwise be libelous.

While it is not disputed that a man running
for public office may be criticized verbally or in
writing, it is insisted that a publication which
charges a Grand Juror with misconduct in his
office of the gravest kind is libel per se, and is not
a privileged communication.

Gray vs. Sharpe, 62 N. J. Law, page 101.

“To accuse one holding a public office of an
offense, is not privileged and if the charge be false,
it is libelous, however good the motive, and the
publication not being privileged, could not be suc-
cessfully justified except by proving the truth of
the statements therein.”

Benton vs. State, 59 N. J. Law, page 55.

The Supreme Court in disposing of this con-
tention, in its opinion affirming the judgment be-
low, well said: “ No authority is cited for any such
contention, and it is manifestly without support
in law.”

The case of King vs. Patterson, 49 N. J. Law,
page 417, cited by counsel in support of this pro-
position, was a civil suit affecting defamatory pub-
lication concerning the financial condition of Mrs.
Patterson, and a reading of that case will demon-
strate that it bears no analogy to the one before
the Court.

2

It is nextly argued that the conviction should
be set aside because the Court below over-ruled
testimony in support of the charges contained in
the publication other than the particular charge
set up in the indictment.

Manifestly the Court was correct in over-rul-



ing an offer to prove the truth of slanderous
statements in the circular which were not the sub-
ject matter of the indictment for such evidence
could in no way prove the truth or afford a justi-
fication for the untruthful statement which is made
the subject of the indictment.

3

It is nextly argued that the judgment should
be reversed because certain questions were over-
ruled by the Court which were asked with a view
to showing that Fish had reason to believe that the
charge against Johnson complained of in the in-
dictment was true. The questions asked are set
forth in brief of counsel commencing with page
23 and upon reading them, it will appear at once
that the defendant attempted to justify the pub-
lication by showing (A) what Joseph A. McDevitt
testified to before the Grand Jury; (B) what
Joseph A. McDevitt told the defendant had trans-
pired while he was a witness in the Grand Jury;
(C) what the defendant testified to before the
Grand Jury, and (D) why the defendant believed
Snowden was a swindler and that an indictment
had been found against Snowden.

The libelous language charged was that “John-
son as a member of the Grand Jury succeeded in
protecting the biggest swindler * * * £hat
ever struck the county, and that although he (the
defendant) understands an indictment was voted
against his friend, for some unexplained reason it
was never handed in.”

Now, the questions asked were directed to John-
son’s conduct during the examination of the witness
and to what the witness said to the defendant after
he came out of the Grand Jury room and of the
belief of the defendant formed from these things
and what lead Fish to think an indictment had been
found. But the charge made, by Fish against John-
son in his libelous statement cannot be interpreted

3
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to mean that he attempted, by his questioning or
his conduct during the taking of testimony in the
Grand Jury to protect Snowden, the swindler, but
rather that he succeeded during the deliberations
of the Grand Jury on the question of a bill or no
bill in having his co-members dismiss the matter
or a bill having been voted, he succeeded in having
it reconsidered or having been voted and not re-
considered he succeeded in having the Prosecutor

10 and the Grand Jury fail to present the same to
the Court. This is the only interpretation that can
be placed upon the language used by him and the
truth of this charge was nowhere attempted to be
proven by the defense.

It is submitted and should be noted that what
the defense attempted to prove all through this case
was (a) the truth of matters not set out in the in-
dictment, (b) what a witness testified to before the
Grand Jury; (c) what transpired while a witness

20 was in the Grand Jury room; (d) what the de-
fendant testified to before the Grand Jury, (e) and
why the defendant believed Snowden was a swind-
ler and that an indictment was found against him.
All of which testimony, it is respectfully submitted,
was very properly excluded, firstly, because if al-
lowed, such evidence would not prove the truth
of the libel set forth in the indictment and secondly,
that the only evidence which could be offered in
support of the truth of this libel would be proof
of what Johnson said, and did, if anything, during
the deliberations of the Grand Jury after the close
of the testimony and before the vote of the jurors
was taken, in order to meet with the success at-
tributed to him.

Now, it is generaly conceded that Grand Jurors
cannot be permitted to state how many members
of a Grand Jury voted or to testify as to opinions
expressed by their fellows or themselves upon any
question before them.



20 Cyc., p. 1353.

Commonwealth vs. Hill, 11 Cushing 137
(Mass.).

People vs Shattuck, 6 Abbott N. Cass, 33

Y.).
Co)mmonwealth vs. Twitchell, 1 Brewster
551 (Penn.).

In U. S. vs. Farrington, 5 Federal Reporter,
347, the Court said, “ The rule which may be ad-
duced from the authorities and which seems most
consistent with the policy of the law, is that when-
ever it becomes essential to ascertain what trans-
pired before a Grand Jury it may be shown, no
matter by whom, and the only limitation is that it
may not be shown how an individual voted, or
what was said during their investigation because
this cannot serve any of the purposes of justice,”
and

Underhill on Criminal Evidence, page 238,
says of Grand Jurors, uHe cannot be compelled to
disclose as a witness, the number of Grand Jurors
concerned in the finding of an indictment or to
state the evidence on which it was founded, in order
to impeach it, or what opinion any juror expressed,
or how many jurors voted on any question.”

aPersons who are present in the Grand Jury
room, but not under oath of secrecy, as the Clerk
of the Grand Jury or the State’s attorney, the
witnesses or any other person, are not competent
35 witnesses to prove anything that was said or

one.” "

In exparte Sontag, 2 Pac. Reporter, page 402,
a Grand Juror was imprisoned for contempt for
having refused to answer whether he had voted in
favor of finding an indictment and the Court held,
"A Grand Juror cannot be compelled to disclose
how he or any other juror voted upon an indict-
ment, but he may be required to give testimony of
a particular witness in the matter before them.”
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Starkey on Evidence, page 170, says, “ Grand
Jurors have not been allowed to disclose who, or
how many were present when a case was brought
before them, or who agreed or refused to find a Bill
of Indictment, neither can they be called to detail
the evidence on which a Bill was founded or to
show that a witness gave before them evidence dif-
ferent from that he has given on the trial, or to
explain their finding, and the Clerk attending the

*0 Grand Jury is included in the same rule.”

Greenlief on Evidence, Vol. 1, page 287, section
252, “It is the policy of the law that the prelim-
inary inquiry as to the guilt or innocence of a party
accused should be secretly conducted; and in
furtherance of this object every Grand Juror is
swmrn to secrecy.” * * * * «Therule in-
cludes not only the Grand Jurors themselves, but
their Clerk and Prosecuting Officer, if he is present
at their delibrations, all of these being equally con-

20 cerned in the administration of the same portion of
the penal law. They are not permitted to disclose
who agreed to find the Bill of Indictment, or who
did not agree, nor to detail the evidence on which
the accusation was founded.”

It is claimed that the defendant was denied the
right under the Constitution of the State to give
in evidence the truth of the libelous language in
question.

Assuming the evidence offered would establish
a complete defence, nevertheless the vote of the
Grand Jury, what was said or done during its de-
liberations, is not competent evidence, on the
grounds of public policy, because, “greater mischief
would probably result from permitting its admis-
sion than from wholly rejecting it.” Greenlief on
Ev., Yol. 1, Sec. 236.

“On like principles of public policy, official
discussions between heads of the departments of
state and their subordinate officers are in general

40 treated as privileged communications. The Presi-
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dent of the United States and the Governors of the
several States are not bound to produce papers or
disclose information communicated to them where,
in their own judgment, the disclosure would, on
public consideration, be inexpedient, and where the
law is restrained by public policy from enforcing
the production of papers the like necessity of re-
straint is had over doing what would be the same
thing in effect, namely, the receipt of secondary
evidence of their contents.” Greenlief on Evidence,
Vol. 1, Sec. 251.

Under the Constitution of the United States,
Senators and Representatives can not be questioned
outside of Congress for any speech or debate which
took place in either house and this is due out of
proper regard to public policy and while a Senator
or a Representative in Congress, in the course of
a speech or debate uses language germane to the
subject under discussion which may impute a crime
or misconduct to another nevertheless the person
so spoken of, although in fact, not guilty, cannot,
under the terms of the Constitution make such
Member of Congrss answerable to him directly or
indirectly by means of a criminal or civil action in
the Courts. The theory, no doubt, being that the
interests of the public is paramount to the interest
of the individual and this doctrine has the same
force and the like application to proceedings of
the Grand Jury.”

See also in this connection State vs Dayton,
23 N. J. L., 49.

3

Nextly it is complained that the Court denied
a motion for the direction of verdict at the close
of the State’s case. (The motion to direct verdict
appears at case page 127.) Proof of its publication
had been made and if what Fish said concerning
Johnson in the circular was untrue, there can be
no question under the law but what it was libelous
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and it was a question for the jury to say, under the
proofs made whether the charge in the circular
was true or not.

4

It is complained that there was error because
the Court refused to charge the jury that the pub-
lication complained of was one of qualified privilege
(case page 210, assignment No. 46, Supreme Court
No. 27), and that an honest mistake was not pun-
ishable and that the publication of character or
record of a candidate for public office were proper
subjects for comment (case page 210, assignment
No. 47, Supreme Court No. 38) and that it is one
of the privileges of citizens to give the people this
information in that the truth must not be concealed
(case page 210, assignment No. 50, Supreme Court
No. 31).

To accuse one holding public office of an offense
is not' privileged.

13 American and English Encyclopedia of
Law, page 419.

Curtiss vs. Mussey, 6 Gray 261.

Hamilton vs. Eno, 81 N. Y., page 116.

Benton vs. State, 59 Law, page 560.

5
Nextly it is urged as a cause for reversal that
the Court refused to allow the minutes of the Grand
Jury to be introduced into evidence (case page 156).
Francis V. Lowden, as appears by case pages
155, 156, 157, was appointed Clerk of the Grand
Jury in June, 1915, and had been subpoenaed to
bring the minutes of the May Term, 1911 Grand
Jury. His testimony substantially shows that the
minutes of the May Term, 1911, Grand Jury were
in the Prosecutor’s office, but not in his possession.
The objection of the State (case page 155) to
the introduction of such minutes in evidence was

8



based upon the ground that there were no official
minutes and that there was no statute in New
Jersey requiring official minutes to be kept, and
upon the further ground that if there were minutes
they would be in the custody and control of the
Prosecutor. The Court thereupon ruled that if
Lowden had the minutes in his possession he would
not allow them to be offered unless they could be
shown to be official minutes. Thereupon council
took his exception.

“In the absence of a statute the Grand
Jury is not bound to keep a record of the evi-
dence before it and even though it did so for
its own convenince they would not be official
minutes or evidence of what transpired before
them.”

U. S. vs. Reed, 27 Fed. Case No. 16134.
2 Blachford 435.

Gardner 64 N. Y. Sup. 760.

7 Federal, Case No. 3925, holds that the
minutes of the evidence of a Grand Jury should
be delivered to the District Attorney and
should be kept by him among the records of his
office.

Also it will be noted that counsel for the de-
fendant was endeavoring to prove minutes of the
Grand Jury by a person who did not have them in
his possession and who it appears, was not Clerk
of the Grand Jury at the time, to wit: May, 1911.

6
My remarks in this regard are complained of
(case page 41) as a mis-statement, of the law of
libel in the presence of the jury, but it will be noted
that no exception was taken and signed and sealed
at the time and no application was made to the
Court to deal with the statement. Likewise it is
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further complained that this statement of the
Prosecutor was concurred in by the Court (case
page 182). No exception was signed and sealed to
the statement of the Court.

The judgment of the Supreme Court should be
affirmed.
ALFEED A. STEIN,
Prosecutor of the Pleas,
Of Counsel for Defendant in Error.
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The State of New Jersey,
Defendant-in-Error,
In Error to
\S. r Supreme
Court.
Harwood Fish,

Plaintiff-in-Error.

BRIEF FOR PLAINTIFF IN ERROR.
Statement of the Case.

The defendant at the time of the publication of
the alleged libel for which he was indicted was
Mayor of the Borough of Roselle Park, in the Coun-
ty of Union, and Chairman of the Progressive
(Roosevelt) Party of Union County. The local or-
ganization in Roselle Park which supported his ad-
ministration was known as “The Good Government
League.” In the campaign in the fall of 1915, the
Republican Party-had nominated for Chosen Free-
holder, to represent the political division of which
the Borough of Roselle formed a part, a candidate
named William E. Johnson and the Democratic
candidate was Noah Woodruff. The Good Govern-
ment League endorsed Mr. Woodruff, who defeated
Mr. Johnson by a large plurality. It was during
this campaign that Mayor Fish issued the circular
complained of, known as Exhibit P-2 (page 177 of
the case) and it was mailed to the legal voters
of the political division in which Mr. Johnson was



a candidate and circulated in no other way and to
no other persons. The circular charged Mr. John-
son with a number of misdeeds, some of which were
indictable, but from this list only one was selected
as libelous by the Grand Jury and the defendant
was indicted.

The indictment was presented at the January
Term, 1916, of the Union Oyer and Terminer and
charged the plaintiff-in-error with criminal libel
in publishing of and concerning Johnson the fol-
lowing words: “As a member of a Grand Jury
he succeeded in protecting the biggest swindler
to my mind that ever struck the County, and al-
though 1 understand an indictment was voted
against his friend, for some unexplained reason it
was never handed in.”

(See State of case, p. 3.)

Upon a plea of “Not Guilty” the trial came on
before his Honor James C. Connolly, and a jury
in the Union Quarter Sessions on February 10th,
1916. (Case p. 9.

The defendant attempted to prove the truth of
the charge complained of but was met by the re-
fusal of the trial court to allow any evidence of
whatever nature as to what transpired in the Grand
Jury room to be offered. Defendant then proceed-
ed upon the theory that the publication of this cir-
cular by Fish, a legal voter of the Borough of Ro-
selle Park, for the purpose of informing his fellow
voters regarding the character and fitness for office
of a candidate for their suffrages, was such an act
as was qualifiedly privileged under the common
law, and the law of this State, and that if Fish
published it in good faith and in the belief that it
Was true, he was not guilty of libel.

To show good faith and lack of malice, testimony
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was offered to prove the truth of statements con-
tained in the same circular other than that quoted
in the indictment. These offers were overruled and
the correctness of the ruling is raised by Assign-
ments of Error Nos. 11, 13, 22, 27, 28, 29, 30, 31,
32, 33, 34, 35, 37, 50, 41, 42 and 44 and causes for
Reversal Nos. 11, 19, 20 and 23 in the Supreme
Court and by Assignment of Errors Nos. 2, 15, 16,
17, 18, 19, 22, 23, 24 and 25.

The defendant, in an effort to prove the truth
of the statement complained of in the indictment,
attempted to get in evidence the minutes of the
Grand Jury of the May Term, 1911, but was not
permitted to do so.

This ruling is raised by Assignment of Error No.
38 and Cause of Reversal No. 24, in the Supreme
Court and by Assignment of Error No. 20 in this
Court.

He attempted to prove by witnesses the truth
of the statement contained in the indictment, but
was not permitted to do so. The correctness of
the ruling upon these questions is raised by As-
signments of Error Nos. 12, 14, 15, 16, 17, 20, 21,
22, 23, 24, 25, 26 and by Causes for Reversal Nos.
12, 13, 14, 15, 17, 18, 19, 20, 21 and 25 in the Su-
preme Court and by Assignments of Errors Nos.
345 6 7 8 9 10, 11, 12, 13 and 14 in this
Court.

In the course of the trial, the Prosecutor made
the unqualified statement before the Jury that if
the state showed that the circular was sent out
by Mr. Fish, it made him guilty of libel, and the
Court responded “Certainly.” This is alleged as
Error and is raised by Exception (Case p. 182),
by Assignement of Error No. 9 and Cause for Re-
versal No. 10 in the Supreme Court, and by Assign-
ment of Error No. 1 in this Court.

At the close of the State’s case, the defendant’s
attorney moved for a direction of a verdict of ac-
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quittal, which was refused by the trial court and
an exception allowed. This ruling is raised by As-
signments of Error No. 19 and Cause for Reversal
No. 16 in the Supreme Court, alid by Assignment
of Error No. 26 in this Court.

Various requests to charge were refused by the
trial court and exceptions to such refusal were al-
lowed. Various exceptions to the charge of the
Court as delivered were prayed and allowed. The
propriety of the charge and of the refusals to charge
are raised by Assignments of Error No. 46, 47, 48,
49, £0, 51, 52, 53, 54, 55, 56, 57, 58 and 59, and
by Causes for Reversal Nos. 26, 27, 28, 29, 30, 31,
32, 33, 34, 35, 36, 37, 38 and 39 in the Supreme
Court, and by Assignments of Errors Nos. 27, 28
29, 30, 31, 32, 33, 34, 35, 36, 37, 38 and 39.

The Jury returned a verdict of guilty and the
court imposed a fine of Two Hundred and Fifty
Dollars ($250).

The proceedings and judgment of the Union
Quarter Sessions were affirmed by the Supreme
Court on Writ of Error, bringing up the entire rec-
ord under section 136 of the Criminal Procedure
Act1 8(1C5‘ase p. 1); also on Bill of Exceptions (Case
p. :

The questions presented are the refusal to direct
a verdict of acquittal; the admission and rejection
of evidence, the charge and refusals to charge of
the trial court, the prejudicial statement made by
the trial judge during the progress of the trial,
and the judgment of affirmance in the Supreme
Court upon each and every one of said questions.

Those relied upon for reversal are as follows:

1 Because said Supreme Court decided that the
judgment ought not to be reversed for the reason
that the trial judge said, in response to this state-



merit of the Prosecutor made during the trial in
the presence of the Jury, to wit: “Now, then, this
circular, even though it never bore the signature
of anybody, if we show it was sent out by Mr. Fish,
it makes him guilty of libel,” “Certainly.”

2. Because said Supreme Court decided that the
Court of Quarter Sessions of Union County prop-
erly refused to admit testimony in support of
charges contained in the publication other than the
particular charge set up in the indictment.

3. Because said Supreme Court decided that said
Court of Quarter Sessions properly refused to per-
mit the witness, Joseph A. McDevitt, to testify
about what happened before the Grand Jury.

4. Because said Supreme Court decided that said
Court of Quarter Sessions properly refused to per-
mit the attorney for the defendant to ask Joseph
A. McDevitt, a witness for the State, the follow-
ing question: “Without stating the testimony you
gave, what was the subject matter upon which you
testified before the Grand Jury on that day?”

5. Because said Supreme Court decided that said
Court of Quarter Sessions properly refused to per-
mit the attorney for the defendant to ask Joseph
A. McDevitt the following question: *“Did your
testimony before the Grand Jury on that day re-
late to the sale of stock in this printing company
by Snowden to your father?”

6. Because said Supreme Court decided that said
Court of Quarter Sessions properly refused to per-
mit the attorney for the defendant to ask Joseph
A. McDevitt the following question: “You dont
know* Did you tell Mr. Fish after you came out
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of the Grand Jury Room after you had been be-
fore the Grand Jury, that Johnson, sitting in that
Grand Jury, had conducted himself in such a man-
ner, while you were in there, that he was called
to order by another member of the Grand Jury?”

7. Because said Supreme Court decided that said
Court of Quarter Sessions properly refused to per-
mit the attorney for the defendant to ask Joseph
A. McDevitt the following question: “Did you
tell Mr. Fish that the questions that Johnson put
to you in that Grand Jury Room made it appear
to you as if Johnson were taking the part of this
Dr. Snowden?”

8 Because said Supreme Court decided that said
Court of Quarter Sessions properly refused to per-
mit the defendant to testify as to the statement
made to him by Joseph A. McDevitt outside of the
Grand Jury Room.

9. Because said Supreme Court decided that said
»court of Quarter Sessions properly refused to per-
mit the defendant to answer the following ques-
tion: “What were the facts, without stating now
what you testified to before the Grand Jury, what
were the facts regarding the charge tnat you
made ?”

10. Because said Supreme Court decided that
said Court of Quarter Sessions properly refused to
permit the defendant to testify why he believed that
SnowiMen was a swindler.

11. Because said Supreme Court decided that
said Court of Quarter Sessions properly refused
to permit the defendant to answer the following
question: “What did Mr. McDevitt tell you, if
anything?”
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12. Because said Supreme Court decided that
said Court of Quarter Sessions properly refused
to permit the defendant to answer the following
question: “Mr. Fish, what, if anything, led you
to believe that an indictment had been found
against Snowden?”

13. Because said Supreme Court decided that
said Court of Quarter Sessions properly refused to
permit the defendant to testify as to statements
that had been made to the defendant by others
about Mr. Johnson having ordered goods from Mr.
Snowden.

14. Because said Supreme Court decided that
said Court of Quarter Sessions properly refused
to permit the defendant to answer the following
question: “What led you to believe that in that
Grand Jury an indictment had been found against
Snowden?”

15. Because said Supreme Court decided that
said Court of Quarter Sessions properly refused
to permit the defendant to answer the following
question : “How did you know he was an ex-hotel
keeper in the West?”

16. Because said Supreme Court decided that
said Court of Quarter Sessions properly refused
to permit the defendant to answer the following
question: “What led you to say: °‘As a Council-
man in Roselle Park, Johnson was so dictatorial
and abusive and so disgusted the decent people
in the borough that he did not have the presumption
to run for re-election?”

17. Because said Supreme Court decided that
said court Of Quarter Sessions properly refused
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to permit the defendant to answer the following
question: “What ground, if any, did you have for
saying on this circular, of Johnson: ‘He used the
borough team for private work about his residence,
and when | insisted upon his paying Fifteen Dol-
lars for the use of it, he violently abused me at
a council meeting and said that he had a perfect
right to use the team in return for the work he
did as a Councilman. | told him his idea of hon-
esty in public life was very different from mine, and
that having taken the office of Councilman with-
out salary, he must pay for the team, which he
did.”

18.  Because said Supreme Court decided that
said Court of Quarter Sessions properly refused
to permit the defendant to testify as to the dis-
cussion with Johnson in council meeting in Roselle
Park relative to Johnson’s use of the borough team
for his private work.

19. Because said Supreme Court decided that
said Court of Quarter Sessions properly refused
to permit the defendant to answer the following
question: “As a result of that conversation or
after that conversation at the same meeting, did
Johnson pay anything for the use of the borough
team?”

20. Because said Supreme Court decided that
said Court of Qiuarter Sessions properly refused
to permit the minutes of the Grand Jury of the
May Term, 1911, to be put in evidence.

21. Because said Supreme Court decided that
said Court of Quarter Sessions properly refused
to permit Joseph A. McDevitt, a witness on the
part of the defendant, to answer the question :
“Did you or did you not tell Mayor Fish that
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while you were in the Grand Jury Room a mem-
ber of the Grand Jury called Johnson to order?”

22. Because said Supreme Court decided that
said Court of Quarter Sessions properly refused
to permit the attorney for defendant to ask Louis
V. Hobbs, a witness for the defendant, the fol-
lowing question: “Upon a certain occasion after
Mr. Fish became Mayor, and while you and Wil-
liam Johnson were both members of the Borough
Council, did any discussion occur at a council, to
your recollection, about Mr. Johnson having used
the borough team for private work?”

23. Because said Supreme Court decided that
said Court of Quarter Sessions properly refused
to permit the attorney for defendant to ask Louis
V. Hobbs, a witness for the defendant, the follow-
ing question: “At the meeting referred to did
you see—did you or did you not see Johnson pay

any money for the use of the borough of Roselle
Park?”

24. Because said Supreme Court decided that
said Court of Quarter Sessions properly refused
to permit William D. Finkle, a witness for the de-
fendant, to testify as to a conversation which oc-
curred at a meeting of the Borough Council be-
tween Mr. Fish and Mr. Johnson regarding John-
son having used the borough team for private work
and not having paid for it.

25. Because said Supreme Court decided that
said Court of Quarter Sessions properly refused
to permit William D. Finkle, a witness for the de-
fendant, to answer the following question: *“On
that occasion, did you, as a result of that conver-
sation or otherwise, see Johnson pay any money
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to anyone for the use of the Borough of Roselle
Park on account of using that borough team?”

26. Because said Supreme Court decided that
said Court of Quarter Sessions properly refused
to direct a verdict of acquittal on motion of the
attorney for the defendant after the testimony on
the part of the State had been closed.

27. Because said Supreme Court decided that
said Court of Quarter Sessions properly refused to
charge the Jury, when duly requested by said de-
fendant to so charge, as follows:

“If you are satisfied that defendant believed the
charge complained of to be true, then | charge
you that the publication was one of qualified privi-
lege, and unless the State has proved beyond a
reasonable doubt that the defendant was actuated
by express malice against Johnson you must ac-
quit.”

28. Because said Supreme Court decided that
said Court of Quarter Sessions properly refused
to charge the Jury, when duly requested by said
defendant to so charge, as follows:

“The selection of suitable persons for the per-
formance of official service is essential to the in-
terests of both the government and the citizen.
These interests can be protected only by the com-
munication of information and by free discussion
concerning the fitness of applicants. It would tend
to repress this necessary freedom, and would be
a manifest injustice to the citizen, if communica-
tions of this character subjected the person mak-
ing them to punishment in the event of an honest
mistake. But these considerations disclose no ne-
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cessity for a privilege broad enough to cover
charges which are unfounded and malicious. A
just distinction is established and reasonable pro-
tection afforded to every interest, by holding com-
munications of this nature to be prima facie priv-
ileged. By virtue of this privilege, a defendant
who has made a statement which cannot be sub-
stantiated is relieved from the effect of a legal pre-
sumption of malice, and is made liable only by
proof of actual malice. The occasion in question
was not one of absolute privilege, but was so far
privileged as to protect a communication made in
good faith and from an honest motive.”

29. -Because said Supreme Court decided that
said Court of Quarter Sessions properly refused
to charge the Jury, when duly requested by said
defendant to so charge, as follows :

“Whenia man becomes a candidate for public
office, his character for honesty and integrity and
his fitness for the position are put before the pub-
lic and are thereby made proper subjects for com-
ment.” V.P&jy

30. Because Supreme Court decided that said
Court of Quarter Sessions properly refused to
charge the Jury, when duly requested by said de-
fendant to so charge, as follows:

“If in commenting upon the qualifications for
public office of a man who is a candidate for that
office, a person publishes a statement which he be-
lieves to be true and in making such publication
iIs not moved bv actual malice against such can-
didate, he is guilty of no criminal offense.”

31. Because said Supreme Court decided that
said Court of Quarter Sessions properly refused



to charge the Jury, when duly requested by said
defendant to so charge, as follows:

“The people have a right to know how their pub-
lic affairs are being conducted, and how the duties
of their officers are being performed, and it is one
of the privileges of citizens to give the people this
information, and that, if the information so given
is true, or if the publishers believe it to be true
and have reasonable and probable cause for so be-
lieving, the law protects them in that the truth
must not be concealed; that the public good re-
quires that it be allowed to be known, and that all
which the law requires of publishers is good faith
and an honest belief that their statements are true,
and that such belief be founded on reasonable and
probable grounds.”

32. Because said Supreme Court decided that
said Court of Quarter Sessions properly refused
to charge the Jury, when duly requested by said de-
fendant to so charge, as follows:

“Defamatory words uttered in a privileged com-
munication are not indictable unless there be proof
of actual malice. If such words are uttered in
good faith on a privileged occasion, in an honest
belief that they are true, the party injured is with-
out remedy.”

“The occasions which give rise to the privilege
of speaking or publishing words which otherwise
would be defamatory and, indictable are various,
but among them are comments by electors upon
the character of candidates for office and a criti-
cism of the public acts of a candidate for office
may be inserted in a public newspaper or be pro-
claimed by a circular.”



13

33. Because said Supreme Court decided that
said Court of Quarter Sessions properly refused to
charge the Jury, when duly requested by said de-
fendant to so charge, as follows:

“Malice is manifested by the intentional doing
of a wrongful act to the injury of another, with-
out just cause or excuse.”

34. Because said Supreme Court decided that
said Court of Quarter Sessions properly refused to
charge the Jury, when duly requested by said de-
fendant to so charge, as follows:

“l4you find that the defendant honestly believed
from his own experience in the Grand Jury Room
and from what he had been told by other persons
who had been before the Grand Jury in the same
matter and were in a position to form an opinion
as to Johnson’s attitude, that Johnson had pro-
tected Snowden from indictment, then you must
acquit unless you are satisfied beyond a reasonable
doubt that the circular was published from some
other motive than that expressed in the circular.”

35. Because said Supreme Court decided that
said Court of Quarter Sessions properly refused
to charge the Jury, when duly requested by said
defendant to so charge, as follows:

“The circular itself states that it sets forth the
public record of William E. Johnson, a candidate
for office, as to which the voters are entitled to
he informed. There is no evidence that the cir-
cular was published outside of Roselle Park Bor-
ough and Union Township, the political division
of which Johnson was a candidate.

“In these circumstances the State must prove
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beyond a reasonable doubt: That Fisli knew the
charge against Johnson to be false, and that he
was actuated by malice and ill-will against John-
son in making the charge.”

36. Because said Supreme Court decided that
said Court,of Quarter Sessions properly refused
to charge the Jury, when duly requested by said
defendant to so charge, as follows:

“If it is true, as stated in the circular, that its
purpose was to inform the voters of Johnson’s pub-
lic record, and if Fish believed the charge com-
plained of to be true, then Fish must be acquitted
unless you believe that he was actuated by malice
in publishing the circular, and by malice, in this
connection, I mean some motive different from that
which made the statement privileged, and which
was itself contrary to good morals. Indignation
towards Johnson for his supposed offenses would
not be, per se, contrary to good morals,

37. Because said Supreme Court decided that
the Court of Quarter Sessions properly charged
the jury as follows :

“Now, having become a candidate for office, John-
son necessarily submitted himself to the criticism
of his fellow citizens, and the defendant or any
other citizen had a right to show his want of qual-
ification for the office he sought. His inexperience,
his failure to have properly discharged the duties
of other offices which he filled, but, as | have said,
when the criticism attacks one’s honesty and integ-
rity, it must be true, and be published with good
motives and for justifiable ends.”

“You are to take the whole paper submitted in
evidence, containing the alleged libelous matter,



and the testimony in the case and say whether the
defendant told the*truth of Johnson, and in so do-
ing, was prompted by good motives and for justi-
fiable ends.”

38. Because said Supreme Court decided that
the Court of Quartet Sessions properly charged the
Jury as follows:

“The law does not require actual malice to be
proved if the libel is one that imputes to another
the perversion of public justice in his office of
Judge or juror. In that case the law will presume
malice, and the burden is on the defendant to show
that he was not actuated by malice. | therefore
repeat if the defendant has shown that what he
published was true and that it was published with
good motives and for justifiable ends, then the jury
should acquit.”

39. Because said Supreme Court decided that
the Court of Quarter Sessions properly charged the
Jury as follows:

“The defendant insists that the publication was
a privileged one. And that, under the circum-
stances he cannot be held to answer for it. A per-
son is conditionally privileged to communicate to
his fellow citizens what is of public interest, and
conducive to public good, even when the publica-
tion proves injurious to another, but then he must
not be swayed by malice, and the publication must
be true. Therefore, the jury, under the law, are
required to determine whether the language attrib-
uted to the defendant and set forth in the indict-
ment is libelous; whether the defendant has shown
its truth, and whether it was published by the de-
fendant with good motives and for justifiable ends.”
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40. Because the judgment aforesaid was given
against the said Harwood Fish, whereas by the law
of the land, judgment should have been given for
him; which is a cause for reversal.

41. Because the case was tried by the State, un-
der sanction of the Court, upon the theory that
paragraph 5 of Article 1 of the Constitution of the
State had abrogated the common law rule under
which it is permitted to comment upon the public
record of a man who is a candidate for public
office if the communication is made without malice
and in the belief that it is true; and that said
provision of the Constitution tends to limit rather
than to enlarge the liberty of speech and of the
press.

42. Because there is no evidence in the case to
warrant or sustain the verdict of the Jury and the
judgment of conviction in said Court of Quarter
Sessions and the said Supreme Court erred in af-
firming said judgment of said Court of Quarter
Sessions.

43. Said Supreme Court erred in divers other re-
spects in affirming the judgment of said Court of
Quarter Sessions and said judgment of the Su-
preme Court should be reversed, set aside and for
nothing holden, as well as said judgment of the
Court of Quarter Sessions of Union County.

Brief of Argument.

It is stated in the opinion of the Supreme Court
(case p. 232) that the defendant contends that he
was entitled to circulate libelous articles with re-
lation to the character of Johnson, a candidate for
office, provided he acted in good faith, believing



17

them to be true, by which it appeal's that the de-
fen(hint has failed to make his contention clear to
the Supreme Court.

What the plaintiff in error does claim is that
inasmuch as Johnson was a candidate for the office
of freeholder, he, Fish, a legal voter of the political
district to be represented by Johnson if elected,
was entitled to communicate to the other legal vot-
ers of such district, by a circular, information as
to the character and fitness for office of Johnson,
provided he acted in good faith and without malice,
and in the belief that the statements contained in
the circular were true, though such circular might
otherwise he libelous.

While the rule contended for is not universally
accepted, it is the settled law in many jurisdictions.
With the utmost deference to the Supreme Court,
we submit that it was adopted as the law of this
State by this Court in King vs. Patterson, 49 N.
J. L 417, -  m

In the case of Marks vs. Baker, 9 N. W. (Minn.)
678, the newspaper owned bv the defendant had
published an article which accused the plaintiff,
who was the City Treasurer of Mankato, and was
at the time a candidate for re-election to that office*
of embezzling city funds.

The Court said: “The rule is that a communi-
cation made in good faith upon any subject mat-
ter in which the party communicating has an in-
terest, or in reference to which he has a duty, pub-
lic or private, either legal, moral or social, if made
to a person having a corresponding interest or duty,
is privileged; that in such case the inference of
malice which the law draws from defamatory words
is rebutted, and the onus of proving malice is cast
bpbn the person claiming to have been defamed.
That the subject matter is one of public interest
in the community of which the parties to the com-
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munication are members is sufficient as respects in-
terest to confer the privilege. The subject matter
of the communication in the case at bar was one
of public interest in the City of Mankato where
the publication was made and one in which the
defendants had an interest as residents and tax
payers of the City. It was therefor a privileged
communication within the rule mentioned, if made
in good faith.”

From Briggs vs. Garrett (2 Atl. p. 513), we quote
the following:

“Privilege is protection to a citizen who makes
a defamatory publication, when his interest or
those of society require that he should speak.
* * * ]t is mistakes, not lies, that are protected
under the doctrine of privilege. A communica-
tion, to be privileged must be made upon a proper
occasion, from a proper motive, and must be based
upon reasonable or probable cause. When so made,
in good faith, the law does not imply malice from
the communication itself, as in the ordinary case
of libel; actual malice must be proved before there
can be a recovery; and whether a Communication
be privileged or not is a question for the Court, not
the jury.”

The other and more liberal view, which bas the
sanction of considerable authority, holds that a
charge made against a candidate for public office
is privileged regardless of the fact that the charge
is a false statement of fact, provided the person
making it acts in good faith, without malice, be-
lieving the charge to be true with reasonable and
probable ground for such belief.

Pattanf/all vs, Mooers, 91 Atl., p. 561-566.

“I conceive the law to be that though that which
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is spoken or written may be injurious to the char-
acter of the party, yet if done bona fide, as with a
view to the investigation of a fact in which the
party is interested, it is not libelous.”

Lord Ellenborough in Delany vs. Jones,
4 Esp. 191

ORourke vs. Lewiston Daily Sun Pub.
Co., 36 Atl. (Me.) 39%8.

In the case of King vs. Patterson, 49 N. J. L.
417, Mr. Justice Depue, speaking for the Court of
Errors and Appeals, said:

“The occasions which give rise to the privilege
of speaking and publishing words which otherwise
would be defamatory and actionable are various.
Thus, memorials to officers of State respecting the
conduct of magistrates and officers, comments by
electors upon the character of candidates for office
* * * come within the class of privileged com-
munication. A criticism of the public acts of a
candidate for office may be inserted in a public
neiospaper or be proclaimed by a circular, but such
publicity given to comments derogatory to the char-
acter of a servant or to the financial standing of a
trader would be illegal.

If the circular was of such a nature and if it
was published under such circumstances and iti
such a manner as to bring it within the class of
communications which the law denominates privi-
leged communications, then it follows that the trial
court erred (1) in overruling testimony in support
of the charges contained in the publication other
than the particular charge set up in the indict-



meiit; (2) in overruling testimofty tending to show
that Pish had reason to believe that the very charge
quoted ih the indictment was true; (3) in deny-
ing the motion that lie direct the Jury to acquit;
(4) in charging the jury that unless the words
complained of Were actually true then the Jury
must acquit and that no actual malice need be
proved, and (5) in refusing to charge that if they
believed that defendant believed the truth of the
charge published and was actuated by good mo-
tives, then in the circumstances the publication was
one of qualified privilege.

1

The Court erred in overruling testimony in sup-
port of the charges contained in the publication
other than the particular charge set up in the in-
dictment.

Assignment of Error Ko. 2 (case p. 235).

The questions here referred to were as follows :
Questions asked of the defendant :

~ Q. How did you know he was an ex-hotel keeper
in the West?

(Case p. 148) assignment No. 28. In Sup.
Court No. 15.

Q. What led you to say, “As a councilman in Ro-
selle Park Johnson was so dictatorial and abusive
and lie so disgusted the decent people in the bor-
ough that he did not have the presumption to run
for re-election.”

(Case p. 148) Assignment No. 29, In
Sup. Court No. Ifi. -
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“Q. What ground, if any, did you have for say-
ing on this circular of Johnson: “He used the
Borough team for private work about his residence,
and when | insisted on his paying fifteen dollars
for the use of it, he violently abused me at a Coun-
cil Meeting and said he had a perfect right to use
the team in return for the work he did as a coun-
cilman. | told him his idea of honesty in public
life was very different from mine, and that hav-
ing taken the office of councilman without salary
he must pay for the team, which he did.”

(Case p. 149) Assignment No. 30. In
Sup. Court No. 17.

Q. Did you have a discussion with Johnson in
Council meeting at Roselle Park, relative to his
using the town team, the borough team for his pri-
vate work? A. | did.

Q. What was that conversation?

(Case p. 150) Assignment No. 32. In
Sup. Ct. No. 18.

Q. As a result of that conversation or after that
conversation at the same meeting, did Johnson pay
anything for the use of the Borough team?

(Case p. 150) Assignment No. 33. In
Sup. Ct. No. 19.

Questions asked of the witness, Hobbs:

Q. Upon a certain occasion after Mr. Fish be-
came Mayor and while you and William Johnson
were both members of the borough council, did
any discussion occur at a council meeting to your
recollection about Johnson having used the bor-
ough team for private work?
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(Case p. 163) Assignment No. 40. In Sap.
Ct. No. 22.

Q. At the meeting referred to did you see—did
you or did you not see Johnson pay any money
for the use of the Borough of Roselle Park?

(Case p. 164) Assignment No. 41. In
Sup. Ct. No. 23.

Questions asked of the witness, Finkle.

Q. Do you remember whether or not at a cer-
tain meeting of the borough council there arose a
discussion between Mr. Fish and Mr. Johnson re-
garding Johnson’s having the use of the borough
team for private work and not having paid for it?
A Yes.

Q. Mill you state the substance of that conver-
sation?

(Case p. 166) Assignment No. 43. In
Sup. Ct. No. 24.

Q. On that occasion, did you, as a result of that
conversation or otherwise, see Johnson pay any
money to any one for the use of the Borough of
Roselle on account of using that borough team?

(Case p. 166) Assignment No. 44. In
Sup. Ct. No. 25.

The circular was properly admitted in evidence
and as the Court truly said in this connection (p.
63, line 40) the question of malice was in issue.

Wharton’s Criminal Law, 11 Ed. Vol 3
21.60.

18 Am. & Eng. Encyc. of Law, 1005.
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The entire circular being in evidence, the ques-
tion was as to the malice of the defendant in send-
ing out the circular, including its several charges
and insinuations, for he published the circular,
not the isolated statement quoted in the indict-
ment.

“So where the defense is that the libel complained
of is a bona fide comment on certain facts, the
defendant is clearly entitled to prove those facts
unless the Court rules that they are not of public
interest.”

Odger’s Libel and Slander, 2 Eng. Ed. 444.

“Where the plaintiff, in order to prove malice,
has given in evidence other words of the defend-
ant not set out in the record, the defendant may
prove the truth of such other words for he had no
opportunity of pleading a justification.”

Same, at page 445.

Other parts of the article in which the alleged
defamatory words were published may properly be
given in evidence to show and explain the animus
of the charge.

25 Cyc. 495.
2.

The questions which Were asked with a view to
showing that Fish had reason to believe that thé
charge against Johnson complained of in the in-
dictment was true, were as follows:

Questions asked of the witness/McDevitt :

“Q. You dont know. Did you tell Mr. Fish af-
ter you came out of the Grand Jury room after



you had been before the Grand Jury, that John-
son, sitting in that Grand Jury, had conducted
himself in such a manner while you were in there
that he was called to order by another member of
the Grand Jury?”

(Case p. 116) Assignment No. 16. In Sup.
Court No. 6.

Q. Did you tell Mr. Fish that the question which
Johnson put to you in that Grand Jury room made
it appear to you as if Johnson were taking the part
of this Dr. Snowden?

(Case p. 116) Assignment No. 17. In
Sup. Court No. 7.

Questions asked of the defendant.

Q. Did you have any other reason for believing
that—did you have any other reason other than
your personal experience in that Grand Jury Room,
for believing the statement you made regarding
Johnson’s conduct as.a member of that Grand Jury
to be true? A. | did.

Q. What was the reason? A. Statements made
by Mr. Joseph McDevitt, outside of the Grand Jury
Room.

Q. What was the statement?

(Case p. 138) Assignment No. 20. In Sup. Court
No. 8.

Q.When you wrote that article did you believe
that Snowden was a swindler? A | did.

Q Why did you believe that?

ICase p. 141) Assignment No. 22. In Sup. Court
No. 10.
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Q. What did Mr. McDevitt tell you, if anything?

(Case p. 142) Assignment No 20. In Sup. Court
No. 8.

Q, Mr. Fish, what, if anything, led you to be-
lieve that an indictment had been found against
Snowden?

(Case p. 142) Assignment No. 21. In Sup. Court
No. 12.

The Court also refused to permit the defendant
to tell what others had told him about Johnson
having ordered goods from Snowden. (Case p.
143). Assignment No. 25. In Sup. Court No. 13.

“The defendant may, under general issue, show
as tending to disprove malice, that he believed and
had reasonable ground to believe that the charge
made by him was true and the facts and circum-
stances winch induced that belief.”

Amer. & Eng. Encyc. 18-1008.

“In every case where a publication is made the
foundation of a criminal action for libel, malice
is an essential ingredient, and therefore any evi-
dence which tends to show a want of malice is
admissible. So, to rebut malice, any mitigating
circumstances, or such as show a justifiable mo-
tive, may be admitted, and likewise any evidence
which tends to show that the charges contained in
a libelous publication are true, because, if a publi-
cation defamatory in character is found to be false,
it is itself evidence of a malicious intent, and such
evidence may be admitted for the purpose of re-
pelling the legal inference of malice, even though
it be insufficient in justification.
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People vs. Classman, 42 Pac. 956.

In Lawler against Earle, 5 Allen (Mass.) 22, tes-
timony as to what the defendant had been told
by others, was held admissible because it tended
to show that the defendant spoke the words in good
faith and believed them to be true, if this rebutted
the charge that they were fabricated by him malic-
iously. “Where one’s belief or state of mind is to
be proved, evidence of communications made to him
a considerable time beforehand is competent.” Cit-
ing Carpenter v. Allen, 3 Allen (Mass.) 32. See
also 25 Cyc. 585.

“The accused should always be permitted to tes-
tify to his own intention and may always prove all
the circumstances under which publication was
made, the facts on which it was based, and tho
source of the information which is contained in the
statement,”

* Underhill Criminal Evidence, 425.

“Thus if the defendant lias pleaded privilege, he
may Show that he reasonably and bona fide believed
in the truth of the charge he made, and it is no
objection that the grounds of his belief are so forc-
ible as to convince every reasonable man of the
plaintiff’s guilt,”

ffuson v. Dale, 19 Mich. 17; Odgers, page
445,

3 - -0

The motion that the Jury be directed to return
a verdict of acquittal should have been granted.

(Case p. 127) Cause for Reversal 16 In Sup.
Court Assignment No. 26.



The circular (p. 177) declares the purpose for
which it was issued; there was no evidence that
a single one was sent to a non-voter; the witness
Woodruff (p, 89, line 17) declared that Fish had
told the witness that he had nothing against John-
son, but thought the voters had a right to know
what kind of a man they were voting for.

The witness Phillips testified that as far hack
as August, 1914, Fish had told him that he (Fish)
had been told confidentially that an indictment had
been found against Snowden, but through John-
son’s efforts had not been turned in (p. 72, line 35,
et seq.)

Thus it appeared from the state’s own testimony
at the close of its case that Fish had reasonable
cause to believe what he wrote about Johnson; that
he wrote and published it for the purpose expressed
in the circular itself, and that he had no malice
against Johnson.

This motion was addressed to the discretion of
the Court and is reviewable under Section 136 of
the Criminal Procedure Act. The denial of the
motion resulted in the conviction of the defendant
and the judgment should have been reversed in the
Supreme Court on this ground.

The Court erred in charging the jury (a) that
a person who publishes a criticism attacking one’s
honesty and integrity must prove not only the truth
of his statements but that his motives in publish-
ing it were good and for justifiable ends. This
was in effect to deny to the defendant the benefit
of the only defense he was permitted to offer and
amounted to a charge to convict, (Case p. 214. As-
signment No. 57. Sup. Court No. 37.) (b) that
malice in such cases as the present the law will
presume malice and the burden is on the defendant
to show that he was not actuated by malice. (Case
p. 214. Assignment No. 58. Supreme Court NO.
38.)
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The Court erred in refusing the request of the
counsel for the defendant to charge the Jury that
(a) the publication complained of was one of qual-
ified privilege and unless the State had proved be-
yond a reasonable doubt that the defendant was
actuated by express malice they must acquit, (Case
p. 210. Assignment No. 46. Supreme Court No.
27) or that (b) an honest mistake was not punish-
able, or that (c) the public acts or record of a
candidate for public office were proper subjects
for comment and that the law of this State would
protect such comment made in good faith and from
an honest motive, (Case p. 210. Assignment No.
47. Supreme Court No. 28) or that (d) it is one
of the privileges of citizens to give the people this
information in that the truth must not be con-
cealed. (Case p. 211. Assignment No. 50. Su-
preme Court No. 31).

That the Court erred in refusing to charge the
Jury as follows: “Defamatory words uttered in
a privileged communication, etc.” (Case p. 212
Assignment No. 51.  Supreme Court No. 32). These
words are quoted from the opinion of the Court of
Errors and Appeals of New Jersey in the case of
King vs.Patterson, 49 N. J. L. 417 to 442 at pp.
419 and 420, and amount to a statement of the law
of this State upon which the defendant relies.

That the Court erred in refusing to charge that
“Malice is manifested by the intentional doing of
a wrongful act to the injury of another without
just cause or excuse,” the definition ordinarily ac-
cepted of malice in its legal sense as the Jury were
entitled to know. Consistent with the theory that
in the circumstances malice was presumed, and
with the Court’s charge, the State made no attempt
to show malice on the part of the defendant, either



in its legal sense or in its popular sense of per-
sonal animosity, but the defendant reading the
law otherwise offers in his defense that throughout
the trial it appeared that defendant had received
information from which he might fairly believe that
what he said was true. The State’s own witness
testified that Mr. Fish expressly stated that he had
no personal feeling against Johnson (Noah Wood-
ruff’s testimony, Case p. 89). And Fish himself
states that he considered what he did to be his
public duty. Nor does anything in the course of
the trial appear even inadvertently to the contrary.

If we are wrong in our claim that the communi-
cation was a privileged one and if the only de-
fense available to the defendant was to prove the
truth of the charge in the circular which related
to Johnson’s service as a Grand Juror, the defend-
ant suffered manifest injury by the rulings of the
trial Court upon the offers of evidence tending to
prove that charge.

In order to prove what was said about Johnson
it was, of course, necessary to prove some matters
that had transpired in the Grand Jury room.

The trial Court ruled that no person, Grand
Juryman, witness or employee in the service of the
Grand Jury, could say a word as to which was
done or said in the Grand Jury room (Case pp.
104, 116, 137). Exceptions were taken and al-
lowed to these rulings and error assigned thereon.
Assignment 12, Reason 12, Assignment in Supreme
Court 3.

The Supreme Court held that the ground upon
which this testimony was overruled, namely, that
it had a tendency to violate the secrecy of the Grand
Jury room, was unsound (Case p. 231), but ap-



plied their ruling to the offer to show that the facts
had been communicated to Fish by McDevitt, ig-
noring or overlooking the fact that we had en-
deavored to show directly what had been done and
said in the room, in the effort to show that what
the circular charged was true, not merely that Fish
had reason to believe it to be true.

If, in the opinion of the Supreme Court, the ex-
clusion of such evidence upon the ground declared
by the trial Court was error then we submit that
the defendant suffered manifest wrong and injury
in the exclusion of such testimony and we venture
to submit that if the Supreme Court had applied
its ruling on the testimony of McDevitt to our ef-
fort to show by his testimony that the charges in
the circular were true, the decision of said Su-
preme Court on this point might logically have
been otherwise.

In considering the several attempts of the de-
fendant to prove the truth of the charge complained
of in the indictment it should be observed that the
charge consists of several elements and we submit
that it was incumbent upon the defendant to prove
not only that Johnson protected Snowden, but that
Johnson was a swindler, or that Fish had good rea-
son to believe that he was. The right to offer tes-
timony in proof of this was flatly denied by the
trial court (Case pp. 140-141). In attempting to
prove that Johnson, as a Grand Juror, did pro-
tect Snowden and prevent an indictment from be-
ing handed in, it was competent to prove the atti-
tude and conduct of the man; such conduct as sur-
prised rather than infuriated McDevitt, the State’s
witness, (Case p. 113) hut the trial Court an-
nounced very emphatically (at page 104) that he
would not permit any witness to tell anything that
transpired in the Grand Jury room whether it con-

cerned Johnson or whether it concerned any Other
person.
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Something did occur in the Grand Jury room
that did surprise McDevitt, and it was in connec-
tion with Johnson’s attitude on the Snowden mat-
ter.

In support of our contention that in the Court’s
rulings as to the secrecy of the Grand Jury’s pro-
ceedings the Court erred, we quote the following:

“These illustrations of the extent of the rule re-
quiring secrecy of the Grand Jury’s proceedings
amply sustain the statement often made that any
person may disclose in evidence what transpired be-
fore the Grand Jury, whenever such disclosures be-
come necessary for the protection of puolic or pri-
vate rights.”

12 R C. L 1040

The Court refused to allow the minutes of the
Grand Jury to be introduced in evidence (Case p.
156). The charge against Johnson was substan-
tially that he succeeded in having the vote by which
an indictment against Snowden had been ordered
reconsidered, and it is submitted that the minutes
or records of that Grand Jury, whether official or
unofficial, which might show that such action had
been taken were competent evidence to prove the
truth of that charge made against Johnson in the
circular. It was for this purpose that it was de-
sired by the defendant to have the minutes offered
in evidence and not to show what any particular
Grand Juror did or said regarding ilie Snowden
complaint. We ask the Court to take judicial no-
tice of the fact that the minutes kept by the (ilerks
of the Grand Juries contain a list of the witnesses
called, a short abstract of the testimony given by
each and a memorandum as to whether an indict-
ment was voted or not, and if an indictment be
voted and reconsidered a statement of that fact.
Thus “Bill.” “Reconsidered.” “No bill.”



It appears from the évidence that there is a min-
ute book of the Grand Jury of the May Term 1911
(Case p. 156). The trial Court said that these min-
utes were kept for the officer’s own purposes. One
of the officers for whose purposes they were kept
is the Prosecutor. There was evidence from which
the Jury might infer that a true bill has been voted
against Snowden and that the Prosecutor had
drawn it (Case p. 146) and the defendant then
had to prove, if he could, that the vote Upon the
bill was reconsidered. Of this fact the minutes
would be evidence and the best evidence.

20 Amer. & English Encyc. of Law, Sec-
ond Edition, p. 799.

aAll facts having rational probative value are
admissible, unless some specific rule forbids.”

Wigmore on Evidence, Section 10.

We beg leave to refer to the circumstances that
the disclosure at the time of this trial more than
four years after the session of the said Grand Jury
whether or not such bill was voted and reconsidered
could in no way threaten defeat of justice, which
is the fundamental reason for the rule as to the
secrecy of the Grand Jury’s proceedings.

further, we submit that inasmuch as Fish was
debarred from giving evidence as to the testimony
which was given before the Grand Jury upon the
Snowden complaint, he should have been permitted
to tell the facts regarding the charge (Case p. 139).
Certainly, it was competent to show that Snow-
den had done, something for which he should have
been indicted.

We complained in the ninth assignment and in
the eleventh cause for reversal of the statement of
the Court made in reply to a speech of the' prose-
cution (p. 41, line 36).
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It will be observed that the attorney for the de-
fendant begged the Court to have the stenographer
read back so that the error might be corrected, but
that the Court hurried on and not only failed to
afford an opportunity for the making of a proper
motion but did not then grant an exception. Later
when the matter was brought to his attention the
Court did allow and seal an exception. (Case p.
182.) This exception was overlooked by the Su-
preme Court and the point was dismissed for the
very reason that no exception had been taken.

This statement was made in the presence and
hearing of the Jury and amounted to a declaration
that if Fish sent out the circular, he was guilty
of libel. As Mr. Fish was afterwards constrained
to admit that he did send out the circular, thus
supplying the only element that was lacking to
conclude his guilt, how can it be said that this re-
mark of -the Court was not prejudicial to the de-
fendant.

In People v. Glassman (42 Pac. at page 959) the
trial Court said in the presence of the Jury, “Now,
then, the defendant in this case, or the defendants
in this case, are charged with publishing certain
matters with respect to a citizen of the town winch
is libel. It is libelous by its terms and charges
not only crimes, but charges matters which are in-
tended to make a man infamous and ridiculous in
the eyes of the community.”

It was insisted that bv the use of this language
the Court declared the defendant guilty of the of-
fense charged in the presence of the Jury, before
the case was submitted to the Jury.

Held: Error.

To avoid any confusion that might arise because
of the arrangement of the brief, we beg to empha-
size our claim that in order to rebut the inference
of malice, Fish had the right to show his belief
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in the truth of the statements and his grounds for
that belief, regardless of the question of privilege.

We submit that the cases cited under 1, 2, above,
support this view.

For these reasons, we respectfully submit that
the judgment should be reversed.

CODDING & OLIVER,
Of Counsel with Plaintiff-in-Error.
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