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Testimony of Prof. Anthony J, Broccoli to the Assembly Environment, Natural Resources,
and Solid Waste and Senate Environment and Energy Committees

. April 22, 2026

Committee Room 4, 1st Floor, State House Annex, Trenton, New Jersey

Good morning. My name is Anthony Broccoli, and I am a Distinguished Professor of
Atmospheric Science in the Rutgers University Department of Environmental Sciences. Thank
you for the invitation to talk about how climate change is affecting sea level and coastal flooding
here in New Jersey,

My testimony will be based on the latest report by the New Jersey Science and Technical
Advisory Panel on Sea-Level Rise and Coastal Storms. This panel, which was led by my
colleague Robert Kopp, was convened by Rutgers on behalf of the NJDEP, and its report was
completed in 2025, The report, which I will refer to as the 2025 STAP report, is intended to be
policy-relevant, not policy-prescriptive, and it does not make recommendations about how -
decision makers should use sea-level projections. I will draw from the information in this report
by discussing global average sea-level rise and its drivers before focusing more specifically on
sea-level rise here in New Jersey.

Over the period from 1900 to 2018, global average sea level rose at a rate of 0.7 inches per
decade, but this rate has increased over time. Tide gauges and satellite observations show that
global average sea level rise has accelerated from 0.8 inches per decade in 1993 to 1.7 inches per
decade in 2024, There are three major processes contributing to global sea-level rise.

First, as the ocean warms, the water expands, increasing the volume of the ocean. Thermal
expansion has been responsible for just under half of the rise in sea level over the past several
decades. A second driver of global sea-level rise is the melting of ice sheets and glaciers as the
climate warms. During the i)ast several decades, the great ice sheets that cover most of
Greenland and Antarctica have been shrinking, as have almost all mountain glaciers throughout
- the world. The ice lost from these glaciers and ice sheets adds water to the ocean, which also
accounts for just under half of the recent rise. The third driver of global sea-level rise involves
changes in the amount of water stored on land, primarily in lakes, rivers, reservoirs, and
groundwater, but this process accounts for only a relatively small portion of the total,

Turning our attention to New Jersey, sea-level rise along the New Jersey coast has been more
‘rapid than the global average, primarily because the land is sinking while water levels are rising.
Some of the sinking, or land subsidence, is a very slow response of the Earth’s mantle to the
disappearance of the massive ice sheets that covered much of North America during the last ice

Ix




age, Additional sinking results from the compaction of the sediments that make up New Jersey’s
coastal plain. The compaction is a combination of natural processes and the withdrawal of
groundwater from wells. Other processes, including gravitational effects and changes in ocean
currents, also cause sea—level rise in New Jersey to exceed ifs global average.

As a result of these processes, sea level at Atlantic City has risen by just over 1.5 feet since tide
gauge records began in 1912. Among the effects of this rise in water levels has been an increase
in the frequency of so-called “sunny-day flooding,” in which flooding occurs even in the absence
of coastal storms. During the 1950s, sunny-day flooding at Atlantic City averaged less than one
day per year, but the average rate had increased to about 12 days per year for the period from

' 2007-2024, with an all-tile high of 23 coastal flood days in 2024. '

As fhe ocean continues to warm and glaciers and ice sheets continue to mélt, the acceleration of
sea level rise is expected to continue. The amount of sea-level rise that ultimately occurs in the
latter half of this century depends, in patt, on the magnitude of the future warming, which
depends in tum on the future emissions of heat-trapping greenhouse gases. The 2025 STAP
report focused on three emissions scenarios developed by the climate and integrated assessment .
communities: low, intermediate, and high. The implications forfuture sea levels of each of these
scenarios are presented in the report, but I will focus on the intermediate scenario, which is most
closely aligned with the projections of greenhouse gas emissions based on the policies that were
current at the time of the report.

Relative to a 1995-2014, New Jersey coastal areas are likely to experience a sea-level rise of 0.7—
1.3 feet by 2040 and by 0.9-1.7 feet by 2050, The panel uses ranges to represent the outcomes
that have a 2 in 3 chance of occurring—smaller or larger increases are possible but less likely.
By 2070, the likely range is projected to increase to 1.5-2.5 feet, with a further increase to 2.2-
3.8 feet by 2100. These ranges do not include rapid ice-sheet loss processes involving Greenland
and Antarctica that have potentially high impact, but whose likelihood is unknown because the
current scientific understanding is not yet sufficient. If these potential rapid ice-sheet loss
processes are included, the upper end of the likely range would increase to 1.9 feet in 2050, 2.8
feet in 2070, and 4.5 feet in 2100. '

Although projections through 2050 show only minor sensitivity to different emissions scenazios,
the amount of sea level rise during the second half of this century will depend on future
greenhouse gas emissions. Higher emissions would lead to greater sea level rise and lower
emissions would catise a smallef amount. A table including Such information 1§ included as an
attachment to my written testimony.

Rising seas will dramatically increase the threat of coastal flooding, not only along our
oceanfront beaches, but also along Delaware Bay, coastal back bays, and the estuaries of rivers
such as the Delaware, Raritan, Passaic, and Hackensack, to name just a few. In a typical year
around 2050, Atlantic City is projected to experience between 29 and 148 days of coastal
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flooding, By 2100, the frequency would increase to between 227 and 359 days a year. But the
most severe impacts will occur when high winds from coastal storms drive water toward the
coast. These storm surge events can raise water levels several feet, and their effects will be
added to the effects of rising seas. Hurricane Sandy was an extreme example, producing 5-9 feet
of storm surge along much of the New Jersey coast, but even a strong winter storm such as this
year’s late February snowstorm can produce 2-3 feet of surge. Coupled with a three-foot rise in
sea Jevel, flooding approaching that caused by Hurricane Sandy would become a frequent
occurrence. a

How will climate change affect coastal storms? This is an important but challenging question
that is the subject of ongoing research. There is good evidence that a warming climate will make
burricanes stronger, cause some of them to intensify more rapidly. and make them wetter.
Whether they will change in frequency or if their typical tracks will change remains uncertain.

Winter storms, often called not’easters, are a more common occurrence along the I ersey Shore
Such storms typically br1ng the threat of some coastal flooding several times cach year. The
relationship between warming and the intensity of winter storms is not as straightforward as it is
for hurricanes, and continued research will be required to anticipate how they will change in the
future. ' '

Despite the uncertainties that I*ve just described, we can say something about the bottom line for
communities that are exposed to coastal flooding. There is high confidence that coastal flooding
from future storms will be more frequent and more severe, as rising sea levels raise the baseline
for such flooding events. For example, some of my colleagues at Rutgers have estimated that the
rise in séa level since 1880 caused about 38,000 more people in New Jersey to be affected by
Hurricane Sandy’s floodwaters. The future rise in sea level will likewise increase the areas at
risk of coastal flooding.

Many of our traditional strategies for planning for future weather and climate events assume that
they will look a lot like the events that we have experienced in the past. Climafe change
invalidates this assumption, Instead, we must prepare for and adapt to conditions that will likely
be quite different from what we have seen in the past.

Furthermore, climate change will not “stop on a dime.” To put it more scientifically, the
greenhouse gases that are already in the atmosphere will eventually cause more warming than
has been experienced so far, Climate change is more like a massive cargo ship that will keep
going for some distance even if the engines are turned off. Sea level rise is particularly
insidious, as the heat from global warming gradually accumulates in the ocean and causes
glaciers and ice sheets to shrink, With that sobering fact in mind, we must prepare for the
changes in climate that are already in the pipeline, even as we may hope that policies are
implemented to reduce greenhouse gas emissions worldwide.




Adapting to a changing climate is a process that should be informed by the best available
science. We can’t adequately prepare if we don’t know what impacts are coming. The work
embodied in the STAP repott is intended to inform policy makers and stakeholders as they
wrestle with the difficult decisions about how to address the changes that lie ahead.

To the committee chairs and members, thank you again for the chance to talk with you today
about this timely and important issue. '
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Thank you very much to Chairman Bob Smith of the Senate Environment and
Energy Committee for hosting this session and for inviting my comment on the public
finance implications of NJ Protecting Against Climate Threats — Resilient Environ-
ments and Landscapes (NJ PACT - REAL) rules and regulations. My name is Daniel
Garrett and I am a scholar of public finance and an assistant professor of finance at
the Wharton School at the University of Pennsylvania. I am speaking today in my
capacity as a private citizen and researcher who has spent a lot of time thinking and
writing about how expensive it is for public entities to borrow money and want to note
that I am not speaking on behalf of my employer.

States and municipalities in the US raise over $500 billion per year from investors
to finance investments in durable infrastructure and ongoing operations, and these
obligations total over $4.2 trillion right now. This public finance market is vital to
think about in discussions about environmental rules and regulations for two reasons

(Mishra et al., 2026):

1. The fiscal well-being and long-run solvency of public borrowers is impacted by
climate threats and other environmental phenomena, so investors require more

compensation when issuers face unmitigated climate threats.

2. Most state and local climate adaption in the US is and will continue to be financed
by municipal bonds, so the price paid for access to finance directly impacts our

ability to mitigate emerging threats or disasters.

Let me add the following caveat: Any impact on state and local borrowing that follows
from climate regulation is only part of the fiscal benefit that spills over to investors
through credit risk. Other fiscal benefits of having less climate risk on the ledger of
the state accrues to tax payers and won't be measured by the market.

My testimony delves into the fiscal benefits of responsible environmental protection




and abatement of environmental threats and how these actions can be reflected in
municipal bond markets. I want to be clear about is the following: taking actions to
mitigate large and correlated property destruction and losses due to climate change, sea
level rise, and other environmental phenomena is valued in the municipal bond market

and can have a sizable fiscal impact even though this is only part of the benefit.

1 New Jersey Public Finance

Let me begin with some basic facts about the state of public finance in general and in
New Jersey specifically.

Public borrowing is expensive, by which I mean that state and local entities pay
larger than expected interest payments to investors for each dollar borrowed (Schwert,
2017). Interest payments are about $100 billion/year on the $4.2 trillion in outstanding
state and local debt.! Of that $4.2 trillion total debt outstanding, $41.5 billion is owed
by the state of New Jersey itself (this is $58.3 billion using the slightly broader Census
definition), or about $4,400 for each resident. State agencies and local entities in NJ
owe another $27.8 billion. Total interest payments reported in 2022 for NJ entities
including the state amounted to almost $3.4 billion, which is on the same order of
magnitude as judicial and corrections (33.8 billion, variables E04, E05, E25, F04, F05,
and F25) and 3 times larger than spending on fire departments (81.1 billion, E24 and
F24). This is a relatively large debt burden per capita within the US before considering
legacy pension obligations, but this outstanding debt also has financed lots of positive
investments in durable public assets that residents and visitors value, like the Newark
lead pipe replacement program, recent improvements at the Atlantic City International

Airport, and the Sci Tech City initiative in Jersey City.

INumbers in this paragraph come from the Census of Governments, 2022, available at https:
//wwu.census.gov/data/datasets/2022/econ/local/public-use-datasets.html.




Borrowing is relatively more expensive when investors perceive that borrowing is
risky, or if investors think there is a likelihood that they won’t be paid back. Debt in
New Jersey is a bit more expensive than in other states with less debt per capita or
than other states that face less fiscal risks going forward despite the fact that NJ has
never defaulted on a bond itself, unlike the neighbors to the west who defaulted in the
panic of 1837.

Fiscal risks to a state, which I define as uncertain events that can lead to non-
repayment events for investors, can manifest in many ways and unfortunately investors
care more about the future than the past. The most obvious risk to investors is that
the tax base repaying the state’s debts, be it income earners, consumers, or property
owners, can either leave or become unwilling or unable to pay for some reason. In-
vestors often learn about risks in the public finance space through either their own
due diligence, credit rating agencies, or both. Credit rating agencies are especially
important given their regulatory role and changes in credit ratings generally lead to
large changes in prices (Cornaggia et al., 2018).

So, what does a fiscal risk look like for a municipal entity that would lead to bond
holders not being paid? For the state of New Jersey, the major sources of revenue are
sales and income taxes, while property taxes are the major source for sub-jurisdictions
and shocks to those revenue sources or necessary spending could be risks investors care
about. Sometimes, things evolve slowly as in Detroit where residents, businesses, and
investment left the city over several decades combined with fiscal mismanagement and
pension promises that couldn’t be met until there just isn’t enough money to make
payments. Other times, things fall apart quickly as in Orange County, CA, where
investments in interest rate derivatives with public assets leads to failure when the
market moved against those positions. The most famous environmentally precipitated

financial crash of a municipal entity to my knowledge was Galveston, TX, which was



hit by a hurricane and tidal wave in September of 1900. Within two weeks, it was clear
that the city government would no longer be able to pay their debts with the loss of
infrastructure and tax base, so with the help of the state, the city underwent a massive
debt restructuring.?

This last case in Galveston is related to a prominent risk for states: the risk that
they will have to step in and fiscally support jurisdictions within the state. (ao
et al. (2019) separate state policies on financial distress into two categories: “Chap-
ter 9 states” who allow contained cities to go through the bankruptcy process on
their own and “Proactive states” who take proactive roles in using state assistance
and state-granted restructuring power to make sure that municipalities only use the
bankruptcy code as a last resort. New Jersey is one of these proactive states. In gen-
eral, these proactive states have a tradeoff that local municipalities are able to borrow
more cheaply because they give less risk to investors, but states themselves may be
riskier if they have to bail out or otherwise becoming fiscally entangled with many

sub-jurisdictions at the same time.

2 Pricing of Sea Level Rise

The most prominent and studied risk that is newly being priced in the municipal
market in the last few decades is that of sea level rise: places with the potential for
more flooding or destroyed property if the sea level rises are facing higher borrowing
costs and these costs have increased more over time as evidence for sea level rise has
become more clear.

The most recent empirical exploration of whether sea level rise risk is priced is

2The full history  with lots of  narrative detail is described by
https://houstonhistorymagazine.org/wp~content/uploads/2014/02/10.
2-I-H-Kempner—and-the-Galveston-Commission-Government-Harold-M-Hyman. pdf.



Goldsmith-Pinkham et al. (2023). The basic quasi-experiment is the following: there
are two school districts within the same county, and they both have similar spending
per student and other characteristics except one has relatively more of its tax base in
coastal flooding planes than the other. Around 2013, there was a large increase in many
leading models for how much the sea level would rise with different warming scenarios.
The authorsthen compare the borrowing outcomes of the two school districts within
each county before the SLR estimates increase and show that the two districts with
different amounts of coastal flood plane exposure have similar bond pricing before 2013.
After the projections of SLR impact were updated negatively, Goldsmith-Pinkham
et al. (2023) show that bond spreads begin to separate—school districts with more of
their tax base exposed to SLR have bond prices that decline and the interest payments
that investors require to hold their bonds increases.

The paper argues that a district having one standard deviation more (approxi-
mately 10 percentage points) of its tax base in coastal flood planes leads to a roughly 5
basis points (0.06%) annually in higher yields, implying that investors expect a 2—-6%
reduction in the present value of a coastal government’s future cash flows.® If you
want to turn this into a dollar value of fiscal impact, one needs to make a few other
assumptions. The easiest way to turn this into an interpretable dollar value is with the
“modified duration” relationship, which is an approximation of how price and yield are
related. Bonds in NJ have an average modified duration around 6, which means that
a 0.05% increase in yields is equivalent to a 0.3% decrease in price. Said differently,
when promising the same interest payments to investors, a borrower facing a 0.06%
higher interest rate will raise 0.3% less funds when promising the same future interest
payments to investors.

These papers jump through lots of hoops to try to show why state and local bor-

30ther published estimates in the literature, like Painter (2020), suggest even larger effects and
Mishra et al. (2026) argue that the pricing of this risk is still increasing in later years.
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rowing gets more expensive, and I distill the arguments in the following way: Investors
demand higher interest rates from coastal school districts not primarily because proper-
ties are already losing value, but because the range of possible futures has widened—if
worst-case sea level rise scenarios materialize, enough of the local tax base could be

destroyed to threaten repayment, and it’s really hard to know how likely that is.

3 Mitigating Climate Risks and Bond Pricing

Considering that market participants seem to be pricing sea level rise, and pricing it
more over time, it should be no surprise that actions to mitigate the impacts of climate
risks including investments in flood resistant buildings may lead to investors perceiving
* less risk and require lower returns. This is a very challenging hypothesis to test because
of potential reverse causality: is it lower costs that allow more climate adaption, or
is it climate adaption that leads to lower municipal borrowing costs? Empirically,
borrowers in the US taking on more climate friendly investments have lower borrowing
costs, but I don’t know of ongoing work that disentangles causality from correlation.

Instead, I turn to information from the agents that the market leans on most to
learn information about repayment risk of state and local borrowing: the credit rating
agencies (mostly Moody’s, S&P, and Fitch in this space). Insofar as taking active
mitigation efforts causally leads to lower climate and environmental risks, one should
expect the credit rating agencies to cite mitigation efforts as positive credit factors.
This is exactly what credit rating agencies have been doing.

On August 11, 2025, S&P upgraded New Jersey’s main General Obligation debt
from A to A+, which is a one notch increase in credit rating. The following is how

they defended their rating in the second paragraph:

Although physical risks are elevated given New Jersey’s long coastal ex-

7
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posure and comparatively higher levels of air pollution, in part due to
emissions from other states, the state actively works to manage these risks
through strategic infrastructure investments, including decarbonizing trans-
portation in areas with poor air quality and partnering with local govern-
ments and leveraging federal funding for climate resiliency projects. As a
result, we view environmental and social factors as neutral within our anal-
ysis.

S&P Global, August 11, 2025*

In my ongoing research (Garrett et al., 2025), neutral information can very much
lead to positive pricing impact because it is a decrease in spread of potential things that
investors are worried can happen. That is, neutral information is priced like one might
imagine good information is priced: saying that there is potential for bad outcomes
but there are actions being taken to avoid the worst of those bad outcomes better than
having no information and investors simply speculating about a large range of good
and bad outcomes.

This is not just one rogue credit analyst at a woke credit rating agency. In their
guidance, Moody’s has listed physical climate risk (i.e., potential for losses due to
flooding, fires, famine, trade disruptions, etc.) as a credit factor for public borrow-
ers in the US since 2017. In their 2020 credit rating report for NJ, “[Moody’s| says
New Jersey’s adoption of stronger building codes, especially along the state’s 130-mile
coastline, is ‘credit positive’ because it will reduce communities’ exposure to sea-level
rise and other harmful climate.”® These are not agencies that make flippant statements

nor that have political agendas, but they are cautious and reactive entities focused on

“https://www.spglobal.com/ratings/en/regulatory/article/-/vieu/type/HIML/id/
3422456

Shttps://subscriber.politicopro.com/article/eenews/2020/02/20/
nj-climate-policies-get-a-thunbs-up-from-moodys-018766,

Sox



predicting where investors face repayment risk and updating their models so issuers,
investors, and regulators continue to trust them.

It’s maybe worth noting that the difference of one rating notch is quite small in
terms of expected default. For example, for Moody’s between 1920 and 2008, bonds
with a rating of A had average 5-year credit losses of 0.4% while going up 2 notches to
AA, bonds had average 5-year credit losses of 0.14%. Both of these are ultimately very
safe in the large scheme of the world, but two notches of ratings in the municipal space
will lead to a annual pricing difference that is 19-33 basis points per year (Cornaggia
et al., 2018). Said differently: very small changes in perceived risk can lead to much

larger changes in pricing.

4 Concluding Remarks

Back to the issue at hand: is there any benefit to engaging in climate risk mitigation
efforts like those included in the NJ PACT - REAL rules and regulations? There is a
lot of nuance to comment on the costs, but there are some fiscal benefits.®

The physical risk associated with sea level rige is priced in the debts of coastal (and
inland) communities, and that price makes it more expensive for the state to invest
in other priorities or to make costly investments in mitigation. Any actions the state
has to take to help mitigate risks in coastal communities (bailing out insurance compa-
nies, taking on municipal liabilities, etc.) leads to potential scenarios where repaying

investors and maintaining safe and healthy communities are at odds and investors may

5An exact magnitude is hard to estimate and I have not done the math, but here’s an example of
how the math could work: if the state’s 1-notch upgrade was marginally caused by ongoing climate
risk mitigation efforts in the state, one simply needs to multiply (1) outstanding debt, (2) modified
duration, and (3) the average pricing difference between A and A+ to estimate the fiscal benefit of
these actions. That leads to $58.3 billion x 6 x 0.001 = 3350 million. Of course, credit ratings are a
confluence of many, many factors and the NJ PACT - REAL rules probably did not cause the recent
credit rating increases on their own, so the fiscal benefit to the state through this borrowing cost
channel on state debt would be below this nurnber but greater than zero.



not be repaid. To that end, investors will require additional compensation to invest in

the state’s debt and thus borrowing for the state could be more expensive.
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Thank you for this opportunity to testify before the Legislature’s two
Jack Kelly environment committees on the issue of the PACT REAL rules. We have
Policy Analyst been deeply involved in discussions on this rule with the Department of
Environmental Protection and the Legislature for much of the last six
years. We welcome the Legislature’s exercising its constitutional oversight
authotity on this very important rule. We also appreciate Senate President
Scutari’s introduction of SCR-106, which is on the agenda today for
consideration only. SCR-106 would find that the PACT REAL rules ate
inconsistent with legislative intent. We agree with that legal conclusion and
will discuss it in greater detail in our testimony today.

Jack Ramirez
Research Analyst

First, some introductions. My name is Ray Cantor, and I am the Deputy
Chief Government Affairs Officer with the New Jersey Business &
Industty Association. NJBIA. is the state’s largest association representing
the business community. We have members of all sizes and from all areas
of the state who are impacted by this rule. And, in full disclosure, we have
recently filed a lawsuit challenging these regulations.

While T am here today representing the interests of our members, the
business community of the State of New Jersey, I thought that given I will
be speaking on legislative intent and the DEP’s regulatory decision
making, that a quick ovetview of my background would be in order. After
law school, I started my career with the Environment and Energy Section
of the New Jersey Office of Legislative Services sitting on the other side
of this room as a committee aide for both the committees here today. I
spent 12 years in senior positions with the Department of Environtmental
Protection where I was Assistant Commissioner in charge of the land use
programs subject to the PACT REAL rules as well as the Chief Advisor
to the Commissioner where I was responsible for all regulations of the
department. Significantly, I was in DEP duting and after Superstorm
Sandy. I was in the room when the DEP last modified its coastal flood




maps and determined to fortify the state by ﬁnplemenﬁng a coast-wide, unbroken chain of
engineered beaches and dunes. I bring legislative and regulatory expertise to my testimony today.

First, while I know the emphasis today is on the sea level rise projections and the changes to the
flood maps, this rule is much more than that. It is 1,200 pages of detailed changes to nearly
every aspect of our land use laws that will have a dramatic effect on development everywhere in
the state, even in those areas not at all impacted by sea level rise or climate change considerations.
If you took out evety provision related to flooding, this would still be an unacceptable rule that will
negatively impact our economy without commensurate environmental benefits and, in many
instances, Is contrary to Jaw and legislative intent. I will address those other provisions toward the
end of my testimony.

I want to statt by stating what I will not be saying today. I will not be denying the reality of climate
change nor the fact that sea levels are rising. These are undeniable facts that New Jersey
policyrnakers need to address to ensure that our citizens and the business community are adequately
protected. In fact, I offered to the former Commissioner of DEP that we would support a
wotkable and scientifically based regulatory standard for flood maps based on projected sea level
tise, which we believe would be 2’ by the year 2100, and we would stand with the DEP to announce
what would have been the most protective sea level rise standard of any state in the nation.

Unfortunately, the DEP went in a different direction and proposed, and adopted (I should
mention, only hours before the new Administration took office) an unworkable, extreme sea level
rise and flood regulatory standard that, if left in place, will harm our economy and our tresidents
without providing any meaningful protection from rising sea levels.

We are also not criticizing the excellent work the scientists at Rutgers did in preparing the STAP
teports, which served as the basis of the DEP’s regulatory decision. When the 2019 STAP report
first camne out, we applauded that effort as it was initially intended by then-Commissioner McCabe
to be a planning document, to help the state and local governments prepare for a wide range of
possibilities on sea level tise. It was only when former Commissioner LaTourette decided to use
that repott for a regulatory standard that we objected.

We also note that in the fall, the STAP report was updated to include projections with and
without low confidence assumptions on rapid Antarctic ice sheet collapse. While the DEP had
this report in their hands and obviously relied on its updated projections for its substantive
changes they proposed in August, the report was not released until affer the comment period
had closed, thus denying us and the public the ability to make fully informed comments on the
substantive changes. There was also an interim 2023 STAP report that has never been released
and that we only obtained after learning of it through a series of OPRA requests.

What this debate is all about is the question of what regulatory standard should the
department adopt on future sea level tise given the enormous uncertainty, even deep
uncertainty, in making such projections? As 1 will describe in more detail in my testimony,
projecting sea level rise is far from a certain practice. There are significant areas of vagueness
in science and uncertainty in outcomes. To get to 2 5 (now 4°) sea level rise standard, the
department had to use a number of conservative assumptions. In doing so, it picked a regulatory
standard that is very uncertain to occur but will certainly have a negative impact on the state’s
econotny, especially in our coastal and river communities. It is important to note that this rule
applies to all tidal waters, from the Hudson River, down the coast, along the bays, and including
both the Delaware and Ratitan Rivers and many smaller tidal streams. This rule impacts far more

land areas than just the Shote.
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DEDP, under the previous administration, chose a regulatory standard that is going to cost people
significant amounts of money and will likely drive some people from their long-held homes and
businesses. The selection of such an extreme flood standard, far beyond what the federal
government or any other state has proposed, seems intended to be the first step in
DEP’s previously announced desire to start a managed retreat from the Jersey Shore. Respectfully,
we believe that such a major policy decision should be made by this body, by elected officials, not
by a few regulators who sit in their offices on the seventh floor at 401 East State Street.

This is not the first time the Legislature has expressed concerns with the DEP going too far
in setting regulatory standards. When the DEP set cleanup standards so stringent that it became
economically impossible to clean up contaminated sites, the Legislature stepped in. It amended the
Spill Compensation and Control Act to prohibit standards set using “redundant conservative
assumptions.” The PACT REAL tules are flawed because they ignored this prior legislative
proscription. It is only through the use of multiple redundant conservative assumptions that the
department selected the 5°/4° flood regulatory standard. Like you did with the Spill Act,
we call on this body to likewise reject this ovetly proscriptive standard in favor of a more realistic
standard.

The STAP report itself cautions regulators in using the report in setting regulatory standards. The
reports states:

“As with previous STAP reports, this report aims to be policy-relevant, not policy-
prescriptive. The repott does not make recommendations about how decision makers should use
projections. Such selections depend upon value judgments, such as the level of risk decision makers
and impacted communities are willing to accept when planning their long-term resilience goals, as
well as how decision makers and impacted communities choose to trade off the near-term costs of
risk reduction and long-term sea-level risk.

Additionally, while the STAP Report does not assess what (e.g., infrastructure, properties) ot who
(e.g., communities) are impacted by sea-level tise, readers may find the information in this STAP
Report useful to inform such impacts assessments.

The STAP recommends that scientists and practitionets teview the estimates and information
herein on a regular basis, not to exceed five years, including after the publication of any major
global (e.g., Intergovernmental Panel on Climate Change) or national (e.g., National Climate
Assessment) assessmments related to sea-level rise and coastal storms relevant to New Jersey.”

So, what are these redundant conservative assumptions?

o The 2025 STAP repozt itself details the highly variable nature of projecting
sea level rise. It contains three different emission scenatios, projections of
likely, and less likely scenarios, and projections for five different time periods
from 2040 to 2150. The “likely” range itself varies from 17% to 83%
probability, hardly a statement of scientific certainty. In total, the 2025 STAP
report presents 66 different sea level rise scenarios, 18 if we only want to
focus on 2100. This is hardly a document based on firm scientific certainty
justifying an onerous regulatory standard.

«  The use of 2100 as the target year itself is highly uncertain. While a simple
cotnpatison, we can’t even accurately predict the weather next week much
less sea level rise 75 yeats ftom now. I am also not aware of any projections
the DEP uses that seek to estimate an impact 75 years from now and apply
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that regulatory standard to regulations being applied today. This rule is
unprecedented from a regulatory and policy standpoint.

o Bwven if we accepted the use of a 2100 projection, the DEP chose the most
consetvative projection at a 17% confidence level.

e The adopted standard also incorporated the “low confidence” assumption
of a rapid collapse of the West Antarctic ice sheet. This assumption added
about 1 foot onto sea level rise projections. The department in its regulatory
comments went to great lengths to claim that we can’t rule out the remote
possibility of a rapid ice sheet collapse. That is true. A lot of things that are
unlikely to happen can’t be ruled out. However, the department largely
ignored the facts that thereis no firm scientific evidence to support this
collapse in the timeframe provided, thereis significant scientific
disagreement that it will happen, and there is no other jurisdiction in the
world that incotporates this in a regulatory standard. But this is not how
regulatory standards ate or should be set. We cannot set standards to cover
every possibility, even if we don’t have firm scientific evidence to support
its occurrence. If we did this across regulatory programs, nothing would ever
get done because the standards would be too stringent. Regulatory standards
need to be reasonable, based onwhat islikely to happen, not on
what can’tbe ruled out. These types of projections are not what the
Legislature intended when it passed the flood control act and CAFRA.

e The emission scenarios themselves are based on modeled projections of
what emissions may look like in the future and how the climate and sea level
will react. Needless to say, with complex systems such as climate, models,
while of some use, are not great predictors of the future.

o The fact that the department lowered its expected projections of sea level
rise by 20% in just one year itself speaks to the uncertainty of climate science
projections.

¢  While I have great respect for the authors of the STAP report, we invited
Bob Kopp to speak at our last Energy and Environment Policy Conference;
there is far from certainty in the scientific community on the issue of sea
level rise. For instance, while STAP is partially predicated on an acceleration
of sea level rise and a projection that this will continue, I can point to a recent
tepott that looked at actual tide gauges from around the wotld and found
no acceleration in 95% of the measurements.

Even given all this uncertainty, NJBIA does support changing our tidal flood maps to reflect a 2-
foot feet sea level rise. Why do we feel comfortable supporting a regulatory standard based on a
ptojection to the end of the century?

First, New Jersey, and much of the Atlantic seaboard is subsiding due to geologic changes coming
out of the last ice age. We have been “sinking” about 1 foot per year and have for the last thousand
plus years and will continue to sink by that much for a thousand or more yeats to come. This
is undeniable. The STAP report presents a “budget” for sea level rise laying out how much relative
sea level rise we can attribute to various causes. Again, without delving into the science behind
these projections, we recognize that some sea level rise is likely beyond the 1 foot alteady described.
Looking at the projections of the Intergovernmental Panel on Climate Change in their most recent
teport (ARG) and in reliance onan analysis we commissioned with the Climate Forecast



Applications Network, we believe that an additional sea level rise of between 0-2 feet is likely to
occur. We do not believe that using the low confidence projection of rapid ice sheet melt is
warranted.

So, putting this all together, it is likely that New Jersey will have a relative sea level rise of 1-3 feet
by 2100. Given the fact that we have 75-years to adjust these standards, and we have very accurate
tidal gauges that can inform us if our projections are correct or not, we believe that 2 feet is an
acceptable regulatory standard when considering all the scientific uncertainty, but certain economic
impacts. A 2-foot sea level rise projection is also consistent with recent standards adopted by the
DEP concerning in-land flooding.

So, why do we care so much about this rule? It is simple. Real people, real businesses,
real communities will be impacted. There will be people who won’t be able to build their homes,
businesses who won’t be able to locate down the Shore or rebuild to meet current economic needs.
There will be businesses and homes that will need to buy flood insurance who never have before.
Many of these properties are not currently in federal flood zones and likely will not flood this
century. There will be familics who have owned their homes for generations, who will
find it impossible to raise their houses to meet the new regulatory standards. There will be elderly
ot disabled people who will not be able to access homes built an additional 4 feet above existing
base flood elevations. This proposal will harm real people. It will harm real businesses. We all know
that New Jetsey is a high-cost state. We have an affordability ctisis. We ate also a highly regulated
state.

These rules, especially along the shore and in our river communities, will damage their economies.
It will drive a long- term negative perception that the Jersey Shore is no longer a driver of our
econotny but rather a signal that we need to retreat. Who is going to want to Invest in our coastal
economy when the department is clearly signaling that development should not locate there and
what is there is vulnerable to being destroyed. These rules even require that properties that obtain
permits put a deed notice on their properties stating that it is likely to flood. This alone
will impact propetty values and cause chaos through tax appeals.

Rather than set up a system of retreat, we should focus on systems of resilience. Until this
body determines we need to abandon the barrier islands, our coastal cities like Atlantic City, Long
Branch and Asbury Park, our river communities like Camden, Hoboken, or Jersey City, the
emphasis should be on making these areas resilient. If some areas can’t or shouldn’t be protected,
we need to publicly have that convetsation, and it should come from the Legislature, not DEP
alone.

What the DEP needs to do, what this Legislature needs to do, is engage the public and determine
how and where we are going to provide resiliency against the inevitable not’easters and hurricanes
that will come and the sea level rise that will occur.

The REAL rule, while professing to be about protecting the public, does not provide any real
protection. Resiliency needs to be part of a comprehensive planning process, like what was done
after Superstorm Sandy when the beach and dunes systems were totally rebuilt at the suggestion of
the US Army Corps of Engineers. You need the public to understand and accept the risks
and costs. What this rule does is impose extreme regulatory standards on the few projects that will
come before the department for permits.

It is a piecemeal approach, and a bad one at that. The DEP has said that something like 95% of
the lands in the newly created inundation risk zone are already either developed or undevelopable.
So, this rule leaves the vast majority of the development needing protection unless they come in
for a permit to rebuild or expand. That is not resilience. It is virtue signaling.




Before I turn to the rest of the rule, I want to fitst quickly address two inaccurate statements that
have been made in support of this rule. One, it has been claimed that Moody’s supports this rule.
The fact is that in 2020, when this rule was being contemplated, Moody’s issue a report that said,
among other things, that rules to protect against climate threats are “credit positive.”” This is hardly
a ringing endorsement of the specific standards the DEP adopted.

We also have heard, and surprisingly, from DEP as well, that money will be saved on flood
insurance the higher up you go and that these savings will offset the costs of elevation. This claim
is highly misleading. While going above the base flood elevation does save money, the prior
regulatory standards already accomplished this by requiting an additional foot of freeboard above
the BFE. Going up any higher does not produce significantly more savings, if any at all.

Now, let me turn to some of the other problematic provisions of this rule. As I stated in the
beginning of my testimony, this 1,200-page rule covers a lot more than issues of sea level rise. If
you stripped away all the sea level rise provisions from this rule, it would still be more than 1,000
pages of somme of the most draconian provisions ever put into our land use rules. It is impossible
to cover every problematic provision, so I will just touch upon some of the provisions of concern.
I am sure other groups will have many additional concerns they will raise.

Wetland Changes: Under existing law, a developer has a “right” to fill in up to an acre of wetlands
if the wetlands are isolated. This is written in the statute. These rules eliminate that statutory
exemption for small impacts.

Recommendation: This provision should be removed.

Dry Access: Under existing regulations, a development cannot be approved if the roads leading
to that development may be flooded. The developer needs to show there is “dry access” to evacuate
the property if there is a flood. While this is problematic in and of itself, the regulations do not say
how far away dry access must be provided, leaving the developer with no way to predict or know
how to comply. At dmes, developers have been told they need to “raise” roads far from
the property, which is costly and often impossible. While DEP has added language to give the DEP
more discretion, it does not address the uncertainty or the long reach of the rule which
is exacerbated by the new flood standards and other requitements.

Recommendation: Fither allow evacuations in place where that can be done safely, defer to
emergency plans of the municipality to ensure an appropriate evacuation tesponse, or provide
some measure of clarity on what will be required. As an alternative, the “dry access” provisions can
be limited to vulnerable facilities like hospitals, nursing homes, day care facilities, and schools.

Trigger for Elevations: Under the building code, if a building has improvements done that equals
or exceeds 50% of the building’s value, it triggers 4 need to comply with all code requirements
including the clevation standards now being adopted by the DEP. For small structures down the
shore, like the bungalows in Seaside Park, a new kitchen and bath can easily trigger the 50%
threshold and thus force the ownets to elevate the structure. With small structures on small lots,
this may not even be possible. On the business side, converting office space or remodeling an old
shopping center can easily trigger the threshold.

Recommendation: The ttigger for elevations should not include internal improvements to
a building but should only apply to reconstructions or expansions.

Compliance with the NFIP: The rules would require that each permit contain a certification by
an engineer that the project would be in compliance with the National Flood Insurance Program
rules. The DEP added this, and other provisions, based on a report and recommendations by the




NFIP New Jersey Office. The NFIP flood manual is long, complicated, at times contradictory, and
not implemented in much of the nation. New Jersey has one of the most, if not the most, stringent
statewide flood rules in the nation. No other state implements the NFIP in the manner these rules
would require. Due to the confusing and contradictory nature of the NFIP manual, it will be
difficult if not impossible for an engineer to make that certification. If nothing else, it will drive
up costs, create uncertainty, and delay projects.

Recommendation: Remove the requirement to certify compliance with the NFIP as part of a
permit application.

Stormwater and Uban Redevelopment: Historically, DEP’s stormwater regulations held urban
redevelopment to a different, less strict standard than suburban, greenfield development. The idea
was that urban redevelopment is already challenging and that we should not
impose additional regulatory burdens that drive up costs and make redevelopment less likely to
occur. These rules change it so that urban redevelopment must meet the same pollutant removal
requirements as would a new, suburban development. This can only be done by expanding the size
of the onsite stormwatet basin, thus limiting the redevelopment potential on the site, or by costly
underground stormwater storage.

Recommendation: This provision should be eliminated so that urban stormwater requirements
have less onerous requirements. To the extent that the DEP wants to address water quality issues
from existing urban development, they should do so through a regional stormwater plan and not
site-by-site with redevelopers.

Coastal Centers: Under DEP’s coastal rules, barrier islands are considered environmentally
sensitive and subject to a 3% impervious cover standard, making most development infeasible.
Recognizing that most barrier islands are already developed, the rules also designate most of the
developed areas as “centers,” thus allowing substantially motre development of a site. These rules
would remove all the barrier island center designations and subject them again to 3% impervious
cover standards.

Recommendation: The barrier island centers where there is existing, and substantial
development should be retained.

Barrier Isiand Buffers: DEP flood rules place a buffer on most water bodies to protect the
environmental aspects of the adjacent land. No buffer has been required along the Atlantic Ocean,
and no buffer has been required for the bay side of batrier islands in recogpition that they are
substantially developed. The regulations would place a buffer (eg, tiparian zone) on the bay side
of batrier islands thus subjecting homeowners, businesses, and public developments to strict flood
zone requirements, even regulating the ability to remove vegetation.

Recommendation: There should be no buffer requirements on the bay side of barrier islands.

Changes to Permit Process: Existing rules allow minor activities to be conducted without a
petmit, This is called a Permit-by-Rule. You are allowed to do the activity without the need for a
permit or approval, so long as you adhere to the regulatory standards. Most PBRs are being
eliminated requiring these projects to register with the DEP before they take action. Some other
minor permits, such as Permits-by-Certification, where all you have to do is submit a certification
of compliance, are being changed to general permits which are harder to obtain. Some general
permits are being changed to individual permits. While these changes will impact homeowners
more than the business community, they will require more DEP resoutces to process, and thus this
will slow down the entire permitting process which is already broken.




Recommendation: Permits-by-Rule, Permits-by-Certification, and General Permits should not
be changed from their current standards.

Time Limit to Start Construction: The new rules would require that any project under a flood
hazard permit be started within 180 days, or the petmit needs to be reissued to show that
conditions have not changed. Previously, developers were given 5 years to start a project due to
potential delays with other permits, local approvals, and financing. A 180-day requirement to start
construction turns these 5-year permits into a series of 6-month permits.

Recommendation: The requitement to recertify any permit if the development does not start
in 180 days should be rescinded.

In-fill Rule: In the past, DEP was involved in extensive litigation because it routinely denied
petmits to build on dunes even if most of the beach atea contained similar developments. It is
important to note that a dune continues past the normal mound and stretches untl the sand is
gone. In order to avoid these conflicts, and the takings claims that would result from a denial of a
permit, the DEP adopted the in-fill rule which said that if a petson proposes to build on (behind)
a dune and there is similar development on the adjacent lots on either side, they would be permitted
to do so. This proposal would eliminate the in-fill rule and require the DEP to once again
deny petmits in areas where development already exists.

Recommendation: The in-fill rule should be restored.

In summary, these rules greatly exceed legislative intent by sefting onerous and costly regulatory
standards without firm scientific support. If unchanged, these rules will impact our coastal
economy, costing jobs, and tax revenue. It is outr recommendation that the Legislature needs
to invalidate these rules as being inconsistent with legislative intent. The DEP should restart the
stakeholder process to ensure that all voices are equally heard. We also encourage the Legislature
to take up the issue of resilience on 2 holistic basis so that the conversation centers on what and
how to protect our resources and the public, rather than a piecemeal approach that will drive
residents from our cherished Jetsey Shore.




Keeping water clean, safe
and healthy since 1949,

April 22, 2026

Senate Environment and Energy Committee

Assembly Environment and Solid Waste Committee

Dear Committee Members:

Please accept the following as my written testimony on behalf of The Watershed
Institute. Since 1949, The Watershed Institute has worked to protect clean water
and the environment in the region of central New Jersey drained by the Millstone
River. We work closely with state agencies, municlpal governments, non-profit
organizations, and citizens to improve the policies upon which healthy watersheds
depend. | am the policy director for The Watershed Institute, and a licensed
attorney in New Jersey. | have been practicing since 1995 and have worked on
environmental and land use matters and advocacy since 2003.

From the outset it is important to acknowledge what the REAL rule is and Is not.

REAL. is stands for "Resilient Environments and Landscapes,” regulatory amendments
that modernize New Jersey environmental land use rules that have existed since the
1970s,

The REAL rules are mostly a public health and safety rule. REAL promotes resilient
development to ensure economic prosperity and pr'otect people and property from
the increasing incidence of extreme weather, chronic coastal flooding, storm surge,
and the rising sea-level,

The REAL rules DO NOT prevent development in flood-prone coastal areas. The rules
better define the areas where coastal flooding and sea-level rise is already affecting
our communities because existing federal flood maps are based on historical
information and not current science. These federal flood maps do not incorporate

0 The Watershed Institute
¥ 31 Titus Mili Road, Pennington, NJ 08534
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future sea level rise or flooding. In part the REAL Rules are doing for tidal waters,
what the Inland Flood Protection Rule did for inland or fluvial waters in 2023. They
updated outdated flood maps.

The REAL rules use current New Jersey-specific science and ensure that new
development in the coastal area is constructed or flood-proofed 4 feet above the
elevation identified by FEMA maps, which are inadequate, outdated, and do not
include sea-ievel rise at all.

REAL is smart - as flood risks increase, we should increase the base elevation of the
first habitable floor of a building so that people do not get flooded out of their homes.
So people do not lose their lives,

Now that there has been a brief overview of REAL is, the various mistaken beliefs
about REAL need to be addressed and dispelied.

REAL Does Not Create No-Build Zones

The Rule does not create no build zones, There is nothing in the rule that prohibits
development. In situations where compliance with the applicable ruies was
impracticable on a particular property there are relief valves, For example, the
Flood Hazard Area Control Act has the “Hardship Exception” at NJJ.A.C. 7:13-15.1.
The Freshwater Wetlands Protection rules also have transition area waivers.
NJ.A.C. 7.7A-8. The Stormwater Management Rules provide for variances where
compliance is technically impracticable. NJ.A.C, 7:8-4.6. This rule does not create
no build zones,

REAL Does Not Prevent Renovations and Rehabs

The Rule also does not prevent maintenance and renovations of structures. Putting
on a hew roof will not require a homeowner to raise their structure. The original
rule proposal explicitly excluded [ilimprovements that are desighed to maintain a
building in a state of good repait, and which do not increase the habitable area of
the building would not be associated with added risk. These types of repairs would
likely increase the resilience of the building in question, having a positive effect.” 56
NJ.R, 1282(a), 1311. See also NJ.A.C. 7:13:2,5(a)(2).
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REAL Does Not Require Flood Insurance

The Rule will not require properties to obtain Flood Insurance that did not require it
before the adoption of the REAL Rule, Flood Insurance requirements are tied to the
FEMA flood hazard areas and are not tied to NJ DEP regulatory requirements. If this
was not true, then NJ's more protective flood hazard areas would have triggered the
need for flood insurance for years. When the Inland Flood Protection Rule was
adopted in 2023 it did for inland waterways what the REAL rule has done for the
coastal waters. . The IFP increased the flood hazard area by 3 feet from the FEMA
100-year flood plain. That did not result In property owners having to obtain flood
insurance. The REAL rule is no different.

REAL Does Not Increase Flood Insurance Rates.

The REAL Rule will also not increase flood insurance rates. In fact, compliance with
the rule will likely reduce property owner's flood insurance as it is reducing the
risks. The FEMA's National Flood Insurance Program has a Community Rating
System. The CRS provides reduction in participants premiums where communities
implement standards that are in exceedance of federal minimums. Flood
premiums could be reduced substantially. NJ's implementation of the REAL rules is
such increased standards that will result in premium reductions. Therefore,
implementing the REAL rules will not increase flood insurance costs. The opposite is
true: reductions in fiood insurance will result.

REAL Will Not Prevent Redevelopment in Urban or Suburban Areas

The REAL Rule's hew stormwater management requirements will not prevent the
redevelopment of our urban and older suburban areas. The REAL rules
requirement to treat polluted runoff and reduce flooding are vital to sustainability
of our communities. Most of our older communities developed without any
meaningful stormwater management and reduction in flood volume. We pay for
these unmanaged resources in flood damage, roads closed, increased commutes,
cleanup after the flood, etc. We will not reduce flood volumes from our developed
lands unless we take the opportunity to do so as re-invest by redeveloping. As we
redevelop, we incorporate stormwater management, reducing flooding and
improving water quality. We reduce the costs that communities pay. Incorporating
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stormwater management in redevelopment is a practice that many other states
and cities already incorporate. Nj cannot afford to continue this loophole.

REAL Uses the Best Available Science

Like the Inland Flood Protection Rule did in 2023, the REAL Rule acknowledges the
climate is changing: Sea levels are rising, storms are increasing in amount and
intensity. The standards by which we develop and redevelop cannot ignore that
fact. Those standards must not only address the conditions of today but the
conditions of tomorrow. We must build to the conditions of tomorrow because
what we build today will be here for decades. Depending on the data source, our
homes and buildings are an average of 60 years old. | know the house | lived in as
an infant is still there some 50 plus years later, My sister-in-law lives in a home
built in 1860, A barn on the Institute’s property was built between the 1830-1850s.
What we build will be with us for decades. We know some of the flooding from Ida
was because the infrastructure was undersized to handle the storms. We should
make sure that we minimize the chance of undersized infrastructure causing
flooding and loss of life.

As reference above N] is experiencing sea level rise more than the global average.
We must use NJ specific data, where it is available, to inform regulatory decisions.
According to the New Jersey’s Rising Seas and Changing Coastal Storms Report of
the 2025 Science and Technical Advisory Panel, NJ's sea level rise was
approximately 1.7 inches a decade from 1912 to 2021. This is approximately 1.1
inches a decade more than global mean sea-level. Recently, sea level has
accelerated. Between 1993 to 2021 sea level rise was 2.0 inches a decade showing
an acceleration in recent years. Reports to the contrary have been refuted as not
well grounded in the observed data.

While accepting sea level rise In N is more than the global average, the R_EAL rule
does not take an extreme sea Ievei rise scenario. The REAL rule uses a moderate
emission standard when determining the projection of sea level rise. Those
moderate emissions assumed “current global climate policies.” These policies, in
part, are based upon President Biden era initiatives. The current federal
administration has largely abandoned those Initiatives and put an empha5|s on the
development of oil and gas. While there may be questions of whether we can
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achieve the moderate emissions scenario, that is what the rule is based upon. It
also Is not based upon an extremely unlike chance of occurrence as some have
suggested. The rule, assuming moderate emissions, requires anticipating sea level
rise of up to 4 feet, The science anticipates an 83% chance that sea level rise will be
up to 4.5 feet. REAL is not based upon extreme or unlikely conditions.

Incorporating a protective standard makes economic sense. As mentioned above,
the revised standards will reduce flood insurance premiums for those that are
reguired to obtain those policies. Reducing risks to infrastructure that is currently
at risk from flooding just makes an economic sense The recent study by Rebuild by
Design reveals that about 25% of our public facilities are at risk of flooding. By 2050
over 33% of our public facilities are at risk. These numbers do not include our
homes, businesses, etc. it only includes are bridges, hospitals, parks, municipal
buildings, etc. According to this study, in Ocean County, over 160,000 are currently
at risk from flooding and that number rises to almost 220,000 residents. Not only
are people’s lives at risk but their property is also threatened by flooding. Property
values and property taxes will be impacted as sea levels rise and flooding increases,

The impacts do not stop at our property values, tax ratables, and most importantly
to life. The cost of recovery is significant. NJ has ranked number three in FEMA
claims for years. According to Rebuild By Design’s study, $7.9 billion dollars in
federal relief between 2011 and 2024. That is relief that New Jersey has counted
on in the past, but it is very unclear whether we can count on it in the near future.
According to a November 2025 report, FEMA denied 12 state requests for aid and
either delayed others or denied portions of other requests. A March 19, 2025,
Presidential Executive Order specifically directs that “State and local government”
take a primary role in resilience planning. A memo from FEMA in the spring of 2025
clearly set out a plan to reduce the amount of money that FEMA and the federal
government will provide to the State's as a result of a natural disaster. That leads
to the inescapable conclusion that New Jersey cannot count on speedy receipt of
federal money nor as much as hecessary to recover from natural disasters.

If we know that we cannot rely on the Federal government, N) needs to take steps
in anticipation. The most obvious is to build resiliency in our communities. That
investment will be of significant benefit to NJ. Two recent reports demonstrated
the prudence of incorporating resilience into our land use planning and permits. A



2024 Climate Resiliency Report from the U.S. Chamber of Commerce, Allstate, and
the U.S. Chamber of Commerce Foundation, examined the economic impact of
incorporating resilience actions before a natural disaster. The finding was that for
every dollar Invested in resilience and disaster preparedness a community reduces
the economic impact of the storm by $7 on top of $6 in reduced damage and
cleanup costs. A 2025 study from the same group demonstrated that investing
reaffirmed that 2024 study. Investment today reduces the loss of people moving
out of the area, loss of jobs, and GDP reduction.

In short, addressing resilience reduces the threat of damage and loss of life. It
protects property values, ratables, and economic development. The REAL rule not
only makes financial sense and moral sense in that it protects lives, but it is well
grounded in legal authority.

The Legislature Has Always Empowered DEP to Enact Strong Environmental
Protections

This Legislature has a long and bipartisan history of enacting strong laws to
improve and protect public health, safety, and the environment. New Jersey's legacy
of environmental degradation and unigue Vulnerability to environmental
challenges, including flooding, have always resulted in N} rising the challenge. NJ's
environmental and public health and safety laws are in the forefront of this
country.

New Jersey’s Flood Hazard Area Control Act requires the Department to delineate
areas where “improper development and use would constitute a threat to the
safety, healthy, and general welfare from flooding.” N,J.5.A. 58:16A-52
(emphasis added). The act further requires the Department to periodically update
those delineations. id. The act recognized that the flood hazard area would change
over time and to protect people, the hazard areas had to be updated. The Nj
Legislature was wise. It not only authorized DEP to identify flood risk areas and set
safety standards; this Legislature required DEP to keep those standards current to
best protect our residents and their homes and businesses.

These delineations were not tied to FEMA flood hazard areas. In 2015 when the
legislature sought to amend the act, then Governor Christie vetoed the
amendments because he was concerned the language might be interpreted to
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prohibit the Department from using the “best available data” The veto then
suggested language changes to make sure that the delineations were “at least as
protective” as the FEMA maps. Veto 1726. This explicitly continued the
Department’s long trend of enhanced protection over minimum federal standards.

The theme of protecting the safety, health and general welfare of the communities
of New Jersey are throughout NJ's environmental laws. Again, the Freshwater
Wetlands Protection Act acknowledges the benefits of wetlands in providing
"natural means of flood and storm damage protection and thereby the loss of life
and property.” NJ.S.A, 13: 9B-2. The Wetland Act of 1970 directs the state to
protect the estuarine zone “in order to promote the public safety, health and
welfare, and to protect public and private property.” N.J.S.A. 13:9A-1. Lastly, NJ's
Stormwater Management Act requires that stormwater regulations and ordinances
“reduce flood damage including damage to life and property.” NJ.S.A, 40:55D-95.

These authorities that the Legislature has directed the DEP to implement clearly
underpin all that is the Resilient Environments and Landscapes Rule. Much of REAL
is a public health and safety rule.

| appreciate the opportunity to appear before you and provide this testimony. Fam
also providing a copy of the comments submitted on behalf of twenty-one
organizations in support of the REAL Rule.

If you have any questions, | would be happy to address those questions,

Respectfully submitted,

/,,,,///. 4 }

Michael L. Pisauro, Jr., Esq.
Policy Director
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Hansen, Eric

From: Dan Kennedy <kennedy@naiopnj.org>

Sent: Tuesday, April 28, 2026 10:30 AM

To: OLSaideSEN

Cc: Anthony Pizzutillo; Matt Schlindwein

Subject: SCR 106 - NAIOP NJ Comments - Supplement to In Person Testimony

Attachments: DEP - REAL Rule_FINALSUBMITTED.pdf; DEP - REAL Rule_Reproposal_FINAL9.19.25.pdf

l You don't often get emall from kennedy@nalopnj org Learn whv this is |mportant

Goo'd"r'riormng -

To supplement my testimony on 4/22/26 to the loint Senate / Assembly Committee, | submit the following on
behalf of the NJ Chapter of NAIOP, the Commercial Real Estate Development Association.

Attached: Comment Letters Submitted by NAIOP NJ to NJDEP (Original Proposal + Substantial Changes)

We accept that conditions for development and redevelopment should he reconsidered due to climate change-
related variables such as sea levels rising, temperatures increasing and changes in precipitation levels. Current
projections from peer-reviewed studies show a wide range of potential outcomes. As such, New Jersey should
have taken a measured approach that balances environmental concerns with economic growth and community-
based issues. The last administration chose a different path.

The ability of New Jersey to add housing (affordable and market rate), add energy supply (renewable and improved
existing fuel options) and increase the pace of redevelopment and remediation of contaminated properties is at
stake. The REAL Rule, as it is currently designed, will also frustrate infrastructure investments related to public
transportation, energy and other critical priorities.

Immediate Issue: “Legacy / Grandfathering” Provisions Are Insufficient & Deadline is Quickly Approaching

The upcoming “legacy/grandfathering” deadline is quickly approaching. While positive discussions related to
DEP operational improvements have begun, improvements remain conceptual. The reforms the Governor
supports are a longer-term play and will not come soon enough to fend off the intense pressure that will be
focused on individual projects being deemed technically complete as the July 2026 effective date approaches.

DEP is not prepared to implement this rule. The additional work required of the DEP under the REAL rule was an
issue raised by most stakeholders and was summarily rejected by the DEP. There is a tremendous amount of
internal work that needs to be undertaken, past simply staffing up or empowering 3rd party consultants to
supplement available resources. In addition, all municipalities will minimally have to update their land use and
zoning codes. However, if municipalities want to approach this comprehensively, this will require costly master
planning and reconsideration of redevelopment areas with no funding support from the state. None of this time
and cost was fully considered prior to authorizing this final rule.

In addition, many technical reviews are based on site investigations that have seasonally based limitations. For
example, vernal pool inspections, groundwater testing for stormwater, and habitat assessments (land and
water) all have seasonal limitations that extend from late-winter into the spring. Which means if these tests are
not completed and verified by DEP staif, the 6§ month delayed operative date built into the final rule is rendered
next to meaningless because not enough time is built in to get these required elements completed by applicants
and affirmed by DEP due to staffing and the lack of priority DEP management has applied to helping applicants
meet this deadline. This is not just unfair to the private sector, but also to the rank-and-file DEP staff who are on
the front-lines with applicants.



At the very least, the application of the REAL Rule must be stayed past the current July 2026 effective date.

Top Technical Issues:

1.

Issue: Final Rule Maintains 2100 SLR/Precipitation Projections:The NIDEP has publicly
acknowledged that the 2019 Rutgers study and any projections of future risk are far less reliable beyond
2050. With this low level of certainty, we recommend that any projection on moderate sea level
rise/precipitation be limited to +/- 2050.

Issue: Final Flood Hazard Rules at N.J.A.C. 7:13-1.2 Maintains (with some exceptions) the Need for
Owners of Existing Structures to Contend with DEP Review When “Substantial Improvements™ Are
Being Considered: We recommend that this provision be either fully eliminated or significantly
constrained to lessen the impact on property owners throughout the state.

Issue: Final Flood Hazard Rules at NJAC 7:13-12.6 Maintains Dry Access Requirements That Provide
NJDEP Staff Ultimate Discretion: We recommend that this provision be significantly improved, by rule,
to limit NJDEP staff discretion in cases where 1 ft over CAFE isn’t feasible rather than forcing a hardship
provision on applicants. A vast majority of DEP staff are not licensed professional engineers nor do they
have the experience/training to make these discretionary decisions.

issue: Final Rule Locks in Various “Kitchen Sink” ltems With No Rational Nexus to Increased
Climate Change-Related Impacts: We recommend that at least the following items be reconsiderad
{most should be fully eliminated) from relevant subchapters of DEP rules. If DEP believes these
individual changes warrant consideration, individual targeted rules should be promulgated via the
Administrative Procedures Act (APA) process and not hidden in +1,000-page proposal purportedly driven
by climate-change impacts.



NJAC 7 ?4-5,4 Use of more than one ganera! parmu‘ on &. sz‘ng!e sma

JE A Sl A R AP TR ‘,5 BRI S S A St i epuia sy iy VeI AT 4

Reqtm'es mitigation: for>0.1 acfe combined disturbance ﬁgﬁ%ﬁg Eieilézildfﬁ
PTASADS under muffxple general pemnts usedona sﬁefpro;ect for | lGPs used anci adding {
{7/ RB-0:518 wetland staté gpen walter: AND weﬂand transition‘area ilIn Aréace: ije &t costgs
wdismrbance ileomplexity

S ) Makes gewneralpemnt
ﬂmcreasesrewe time,
redesxg;ns redu mgpr

ﬂfAdds requlrement t‘uat activities must be ¢ necessarg,-” fqr
~ the project mtroducmg alternatives. analysxs

) ’I’he Sulistantial Chang
!1 lihis proposed change §
TIAT1()3 [' Limits modifications to existing stoxmwater basins for 1aliow the inodificatior
SR ‘green-infrastrucfure compliance nmade stormwater basi
Fs | jigreen’ infrastructurés'
o that wetland loss isno
| Iuiroduces subjectmh
7.748-7.6(a)4 i?ﬁ:ﬁmhﬁﬁﬁﬁ to vemal habitat veqmre alternatives an
L P & iprojectscope

3




N J A C 7 7A-7 T,OA '-amd ? 'ms Generaf Perm;ts mA Wery Minar Road Crossiugs} and 108 {Mlnor Road.

7:1A-7.104 & 7.108

iAdds:“Jinear access” language to road crossing permits

|
)
g

{Lack of defimtlon for ’tI
iat:cer';;s” Creatés 5111)_] ecti
‘restrict internal access
‘internal $ite circulation,

‘ »traﬂic ﬂow

7:;&8;1’@).5‘

?.?A ?1 8 Mftfgatmn for » Tempomry D:sturbmce

7‘7A -8 1 Gen era! Prows;ons for Trnns:tmn }iroa Wawers

IRe quires the removal of existing
125 of wetland boundar}' and that are to: be-replanted and

uput undera corserys on’} stnctmn N

un;p mous cover w:thm

ILm:nts future Iedevelop

: stonnwater desxgn, and

T7A-11.8(2)3; (b),

N o A c 7t 7A 1 1 6 Bas:c Requ:rement ar Mft:ga tton Praposafﬂ

j

" sReqmres detailed testoration plans and i mvamve species’
¥ coutrol for tezuporary transition area’ xmpacts

) 10\?]1&1‘5

Adds rewew burdeu (zt

!
ilvﬁtlgaﬁon will requue
1plans), incieases pro_;ec
5

mxposes extra Tequirent

et ke

7:7A-11.6()15

! proposals

11‘«‘.equ:u'e,ts climate change nnpact assessment for niiti; gahou

‘i
il
H
t'Vague. requiréntents ini
!and uncertainty for app

1
i

o h, IR s e ae caieiyee e e - -



NJA;C 7 7 Cuastnl Zone \anagementRules et e e+ e e e l

7 7~9 5 0 Imma’arwn J“f-&‘f\ *'ane |

;coastal regulatxons, Based ori tidal 1664 hiazaid dseas |Increased desig
pro_]ccte,d to expenence chronic mundauon by 2100.. I‘equlrements i
7:7-9:50(2). Calculated by addinig 3 CAFE elevatzon to Mean H;gher High | !changes 1nctea
‘Water, (MHI—IW} Must completc asite. speczﬁc iftupdation l,pofentlal Joss o
I1isk assessment if Kocated in IRZ zone and dcvelopcr must I and longer proj
s

isign’ formal ackuowledgmc:nt xccogmzxn g thc ns‘k

[ el e e v e S L !_LZ‘“ T I I T T

7 '?- 7 -'- Condrrzous Thar.'-!pplw To 4l .Permi!s

T B T R A A P A T ni-/i P i MRy e o P S - SV R L e S e g Sy -\\‘\»..y,‘,. Il
R ﬂi(eqx,ures penmt'ted acnvlties to conunence wztlun 180
121 2ADL5: } days of permlf issuance i

J

Fi‘.f JALC. 728 = Stormwater Managenient Ruiles | ) !

1

7 8 1 2 (Ma_]or 'Jm{fExpands deﬁmﬁon:of major development to mclude all :; May mapprop1
Development) o d],pro_]eacts in a.common plan (phased develt}pment) o mcreasmg regl

e

; %Shmlld mcludl
lAdds exemptxons for utility, pedestriad, and public Saf‘f‘}’ Jimproveinents

7:8:52(), @ - pro;ects waivers forpubhc roadways lconsistency an

L Should extend
7:8:53(0-0) !Reqq;x_‘gs_ green mﬁ*asmmre unless mlpractzcable, with i pnvat e applics

I'challenpes

ettt A v st

7:8-5: 2(05 }‘Requu‘es oiflet deslgns fo prevent clogg;mg, referencmg }*BMP Manuals

{
ﬂB\dP Manual regulatmﬂ app

7 8—3 .‘J Stormwarer Rmmjf Warer Q:mhw Smnn'm ds

]Adds “mcons’tnmhon” tu water quahty threshold requmes
7:8-5.5(a) *80% TSS removal for al! reconstmcted nnpermous
- ssurfaces ' o o o
7 8-5.5(b)1.ii.: 5% TSS removalforsntesthat dlscharge to a mun[mpal system
that ultimately discharges into a 300’ riparian zone. This will impact sites that are a
significant distance away from the waterway and riparian zone.

E‘Incmases redey
yleld, may dise

\7:8:3.6 Stormwater Runoff Water Quantity Standards,

7:8-5.6(d) Requires additional volumetric reduction for the water quality
design storm utilizing green infrastructure beyond the requirements already in place
for major development projects. This Increases redevelopment costs and may



discourage redevelopment of urban areas that are already impervious and would
otherwise notrequire volumetric reductions

N.J.A.C. 7:13 = Fload Hazard Aréa Confiol Act Rules

NIAC 7:13 Subcfmprer ) Deré)*}r;mmg The Flood H, rtzmr.' Area, Floarmwv And Inundation Rrsﬁ Zon

7:13-4.1(c)2ii-

, 7.13-4 1 The Rlpanan Zone

.Expands npanan zone protechuns for endangered specms ol

ahabltat foi any segment of Water ﬂowmg through a-flood)
hazard ate -thiat contsins a threatened and endangered?
- j_species

tLowers nutlgauon ihresholcls for npman zone dxsturbance
rand Tequires mitigation for npanan Zone' dxsturbances
;mduuduall}r or cumulatwely for a site, greater than 0, 1‘
Uacres for 50-foot, tiparian zones and greater than 2,000 SF

Needs clanﬁc
mapped ﬂood
(riparian zones ¢

-LV e e e o

iHicreases 1mf1g
pwject fiming

7:13:11.2(07

7:13-11.2(210)

E
iRequn‘e,*:. native vegetatmn restoranon plans | for temporaryi
Tipanan; disturbanice

E

q.

\for150footripariangones -
§ s s _'Needsc]anﬁca
Rm"’ese"em"“"“f‘m““’a“’d“"“m e burden.

| W:ll_ i'équxre pn

\sestoration plan f
.ZODCS’ 'ﬂSl[lg o1

rpuhhshed plani
lreviews. Adds (

ENJAG 7 13—22.2 Conditions that app.fy to all perm;ts

I
R

NJAC 7 13-*22 2 {dy14

Reqxwes pem:s.ttted activities to commence within 180 day
iof permit issuance
i

llimprachcal for I
happrovals financ:
iincreases nsk of

L

§'~n ' Il

Thank you for the opportunity to submit these comments. We are available for any questions and can bring to the
table the state's best development and redevelopment experts to discuss these matters further.

DK

Dan Kennedy, MCRP / PP

CEQ, NAIOP New Jersey
The Commercial Real Estate Develapment Association
www.naiopni.org

kennedy@naiopnj.ors

732-859-4960 (cell)
732-729-9900 (office)



NAIOP

COMMERCIAL REAL ESTATE
DEVELOPMENT ASSOCIATION

HEW JERSEY CHAPTER

November 7, 2024

VIA ELECTRONIC MAIL

Melissa P. Abatemarco, Esq.
Attention: DEP Docket Number: 05-24-05
Office of Legal Affairs

RE: New Jersey's Protecting Against Climate Threats (NJPACT)
Resilient Environments and Landscape (REAL) Rules
DEP Docket Number: 05-24-05

Dear Ms. Abatemarco:

NAIOP New Jersey, the Commercial Real Estate Association (NAIOP NJ), is grateful for the opportunity to
provide comments in response to the New Jersey Department of Environmental Protection’s New Jersey’s
Protecting Against Climate Threats (NJPACT), Resilient Environments and Landscape (REAL) rule proposal.

Background

Since our founding in 1970, NAIOP NJ has advocated for measures that accelerate development and
redevelopment while embracing science-based approaches to development standards and regulations. While
we recognize the need for prudent planning, we believe that extreme measures to address conditions related
to climate change or any long-term risk will have unintended consequences.

We accept that conditions for development and redevelopment should be reconsidered due to climate change-
related variables such as sea levels rising, temperatures increasing and changes in precipitation levels.
Current projections from peer-reviewed studies show a wide range of potential outcomes. As such, we should
take a measured approach that balances environmental concerns with economic growth and community-based
issues.

Instead of drastic actions, we support targeted infrastructure improvements, incentivizing innovative building
designs, and gradual policy changes that allows the commercial real estate industry (and society as a whole)
to adapt over time. We must avoid overly restrictive proposals that could have the following negative impacts:

» High Costs vs. Benefits: Overly restrictive proposals can entail significant financial burdens
without proportional benefits, delaying redevelopment opportunities and the economic impacts that
follow.

* Economic Displacement: Restrictive measures can lead to economic displacement, affecting
property values and development opportunities in coastal and tidally influenced areas.

» Climate Gentrification: Restrictive policies may lead to climate gentrification, where less
vulnerable areas become more desirable, driving up real estate prices and pushing out lower-
income communities.

These points highlight the need for balanced approaches that consider economic, social, and environmental
factors while addressing changing temperatures, sea level rise, and changes in precipitation levels.

317 George St., Suite 205, New Brunswick, NJ 08901-2008 732-728-8900




Comments on REAL Rule Proposal:

The commercial real estate industry is not opposed to reasonable, common-sense land use rules that will
protect properties from flooding. The proposal in question does not match these characleristics. While we have
listed specific technical concerns further below, there are critical aspects of the proposed regulations we would
like to highlight at the onset:

Inadequate stakeholder process. The stakeholder process may have led to a rule proposal, which
contains many problems and unacceptable provisions. While the DEP claims to have engaged in a
comprehensive stakeholder process during the four years leading up to the rule’s proposal, from a
business and development community perspective, we did not find that the DEP engaged in any
serious discussions with us. In the fall of 2020, the DEF held a virtual meeting where we were shown a
PowerPoint presentation generally highlighting the issues of sea level rise and some of the provisions
to be in the rule, such as the inundation risk zone (IRZ). The meeting ended with no discussion allowed.
Several months later we were afforded a short, virtual meeting to express our concerns. In that meeting
several significant misrepresentations on the rule were made that needed to be corrected in a
subsequent email. No other meetings were held with us until the rule was proposed.

Insufficient Technical Basis. The proposal is based on outdated and low probability assumptions of
sea level rise. The scientific basis being used by the DEP to support a five-foot sea-level rise projection
is fundamentally flawed. The DEP is basing its sea level rise projection based on a now outdated 2019
report (STAP report) from Rutgers that was never intended to be used as a basis for regulatory
standards. The STAP report says it should be updated when new studies are conducted, yet the DEP
has purposefully ignored several major studies, including from the IPCC. DEP also ignored an updated
review from the authors of the STAP report who now say the 5- foot projection is unlikely, and the initial
assumptions are of “low confidence.” Yet, the DEP decided to regulate homeowners and development
today, based on modeled projections 75 years from now, with a 17% confidence level, using low
confidence assumptions. All the recent studies project New Jersey's sea level rise by the turn of the
century to be about 2 feet, not 5.

The REAL Rule will make countless development and redevelopment projects financially
infeasible while severely impacting affordable housing calculations. |f adopted, DEP's REAL rule
would have a wide ranging and devastating impact o the production of much-needed housing in New
Jersey while simultaneously harming individual property owners. The rule makes wholesale changes to
how DEP regulates land, such as incorporating 5 feet of sea level rise on top of existing flood hazard
areas, the removal of non-mainland coastal centers, and further restrictions to the stormwater rules.
The statewide changes will make it cost-prohibitive to build and redevelop, including in some of New
Jersey's most in-demand urban communities such as Jersey City, Hoboken, Sayreville, and Atlantic
City.

DEP’s rule will limit development rights for countless joh creators and homeowners, harming
property values. The true costs and impact of this rule have been severely underestimated as
numerous proposals were not disclosed during the stakeholder process and are only now being
understood. Various provisions in the proposal make getting any permit from the DEP, even far minor
home projects, much more difficult and expensive. If your home is in an IRZ, you will be forced to put a
deed notice on your property stating that the building will be flooded in the future. This will lower
property values and ultimately will lead to tax appeals. Also, by expanding the current FEMA flood maps
by a new Climate Adjusted Flood Elevation (CAFE), also based on the improbable 5-foot sea level rise
assumption, more homeowners will be required to buy flood insurance.

Beyond the Jersey Shore, this rule will negatively impact property values, tax bases, affordable
housing, redevelopment, infrastructure and tourism. We are urging that the impact of this rule be
understood before it is adopted. We are confident that it will have a large negative effect on property
values, tax bases, affordable housing, redevelopment, infrastructure and tourism. These consequential
impacts should receive scrutiny by the Legislature and public before adoption.

A *one size fits all” approach does not work. Sea level rise impacts vary regionally, necessitating
tailored Actions rather than “one size fits all* approaches. Local circumstances should guide adaptation
strategies to ensure they are practical and effective.

317 George St., Suite 205, New Brunswick, NJ (08901-2008 732-729-9900



« DEP staffing limitations. Not only is DEP woefully understaffed, but it is also facing a brain drain of
experienced and knowledgeable leaders. This rule proposal brings much more work to an agency that
can in no way handle the avalanche of new work at the scale required by the REAL proposal.

» Major Federally Funded Infrastructure and New Jersey Economic Development Authority
projects are being put in jeopardy. Many EDA-financed and backed projects that are critical to New
Jersey's economic future will be put in jeopardy.

o New Jersey State Development & Redevelopment Plan. Before considering any massive rule
proposal such as this one, New Jersey first needs to update the State Development and
Redevelopment Plan.

As such, NAIOP NJ has two primary, inter-connected recommendations:

Primary Recommendation #1, the NJDEP should take into consideration all the feedback from
stakeholders that have commented and propose a more reasonable set of reforms. A matter like this
deserves full vetting and should not be rushed to meet a politically motivated timeframe.

As part of the NJDEP agency response to public comments, NJDEP should compile all comments
verbatim and provide an itemized response to each individual comment to allow for proper vetting. For
instance, the final adoption document for the 2023 Inland Flood Protection rule failed to appropriately
address many comments as NJDEP attempted to compile multiple comments into one (1) single
response.

Primary Recommendation #2, the Preliminary NJ State Development & Redevelopment Plan should
be released and go through the “cross-acceptance” process as per the State Planning Act. The NJDEP
should consider input related to this document, which should be guiding proposals of this nature, and
add balance to the proposal to address other crucial public policies like the critical need for market rate
and affordable housing.

NAIOP NJ proposes that the NJDEP address the following comments related to the following technical
revisions and submit a new regulatory proposal or proposals given the substantial nature of the changes we
and others are recommending.

Revision #1 —Future Projections Regarding New CAFE and IRZ Standards

Comment 1; The NJDEP has publicly acknowledged through the PACT process that models that project
conditions past 2050 have far less certainty. Therefore, we recommend that the any projection on sea level
rise or precipitation be limited to conditions up to 2050. The NJDEP can and should update its standards
over time as the accuracy of these models are fested against reality.

Comment 2: The NJDEP has stated that they are uncomfortable utilizing a projected sea level rise below the
83rd percentile outcome from the outdated STAP report. However, there are already many factors of safety
built into the FHACA Rules, such as requiring the building finished floors and roadways to be 1' above the
design flood elevation, which would be an additional 20% to a 5' increase. These redundant factors of safety
should give the NJDEP the comfort level they need to utilize the median projection for sea level rise in lieu of
the 83rd percentile projection.

Comment 3: The Proposed Rule does not provide options to address concerns relating to sea level rise and
increased flooding through the use of new protective barriers, through new advances in technology, or
construction techniques. Is it the Department's position that the use of new protective barriers or future
advances in technalogy or construction techniques cannot address the sea level rise and increased flooding
purported to the basis of the Rule Proposal?

Comment 4: The Proposed Rule appears to insinuate that structures in new CAFE adjusted FHA areas may
need flood insurance. Please clarify whether or not it is the case that structures in these areas require flood
insurance even if they are outside of a designated flood hazard area on the FIRM maps?
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Revision #2 — Flood Hazard Rules

Description of Proposed Rule: N.J.A.C. 7:13-1.2 Definitions - "Substantial improveme =, s~ means any
reconstruction, rehabilitation, addition, or other improvement of a structure, the cost of w—4, ich, including
the cumulative cost of all improvements made to the structure after (the effectivemms gate of this
rulemaking), equals or exceeds 50 percent of the market value of the structure as determams neqd p efore tha
start of construction of the improvement. This term includes structures that have sustair— eq sy pstantial
damage regardless of the actual repair work performed.

Comment 1: We seek clarification on the Department's intent of what constitutes a building inmm provement. It is
unclear what, if any, interior remodeling or renovation would apply to the referenced cost, particu_‘__”ar,y wheré e
not impactful to the structure or its position relative to the flood hazard area. How does the Depaam rtment intend to
police the cumulative cost of building improvements that occur for every structure located in a fle g4 hazard area
across the State?

Comment 2: s it the Department’s intent for the Proposed Rule to apply to cosmetic chaw nges, asbestos
abatement, sustainability projects, changes to internal systems such as HVAC, elevator—g w:':lter lines
wastewater lines, or other expensive improvement? ’

Description of Proposed Rule: N.J.A.C. 7:13-2.2 (a)3ii — Regulated waters do not include= ‘Any segment
of water that has a drainage area of less than 50 acres and is confined within a lawfully S=Xisting human
created conveyance structure or drainage features such as a pipe, culvert, ditch, channel, artificial pond,
or basin. This exemption does not apply to any segment of water that historically possess seq 5 natura HJ;
occurring, discernible channel, which has been piped, culverted, ditched, or similarly mc= gjfie d through
human activity.

Comment 1: Historic waterways that have been piped, culverted, ditched, or similarly modifiecy many cases
are undersized and in need of replacement with a larger pipe, culvert, or ditch. These upgrad esg help mitigate
the risk of flooding, which is an overall goal of this rule proposal. Can such upgrade provisions %o hyman-made
structures that would have a beneficial effect on the environment (i.e. reducing localizexq floading) be
accommodated into this rule proposal?

Description of Proposed Rule: N.J.A.C. 7:13-2.4 (a)10 — Exempt activities include place;—nent oF Ghe or
more utility poles, such as telephone and electric poles, or structures on poles intena¥ e gy to facilitate
travel safety along a public roadway or railroad, such as overhead signs, variable ™2 essage si gns
streetlights, and traffic signal equipment, provided the conditions at (b) below are met ar= - ’

i No disturbance is located within 25 ft of any top of bank, except where the PS1e or structure
replaces an existing pole or structure that cannot feasibly be relocated outside gpis 5 rea: and
ii. No trees are cleared, cut, and or removed in a riparian zone. ’

Comment 1: The installation of a utility pole typically includes associated wiring, and tree cutting is often
necessary to ensure safe and continual operation of the utility. Can the proposed rules be aMNended to allow
selective clearing of trees within the riparian zone that pose a threat to the safe and continual Qperation of the

utility?

Description of Proposed Rule: N.J.A.C. 7:13-2.6 - Applicability Determination (a) A persap, , ay request
an applicability determination from the Department to determine the applicability of thi s .p apter to [a
segment of water or to] one or more proposed activities [, subject to the limitations in (b) below]. An
applicability determination is optional, but the Department encourages persons to requeagy ne. i thars
is uncertainty about whether a particular [water or] activity is regulated, since conductin g ,, authorized
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activities may result in enforcement action. Where the Depariment determines that a review of
engineering calculations is necessary to make a determination pursuant to this section, or where the
applicant’s intent is for the Department to determine whether a water is regulated and/or to confirm one
or more jurisdictional boundaries applicable to this chapter, the applicant shall apply for a flood hazard
area verification pursuant to N.J.A.C. 7:13-5.

Comment 1: The Department proposes when an Applicability Determination cannot be rendered without
calculations an application for a Flood Hazard Area Verification must be submitted. If an applicant seeks to
confirm the absence of regulated areas onsite, which may include consideration or dismissal of a subject feature,
what methodology and related fee will the Department require. Can a Verification of Absence be issued?

Description of Proposed Rule: N.J.A.C. 7:13-3.2 (b)1 — This requires the climate-adjusted flood hazard
elevation along a tidal regulated water to be the greater of 5 feet above the 100-year elevation depicted
on a Department delineation or 5 feet above the 100-year elevation depicted by FEMA flood mapping
(using the higher of either the most recent effective map or any newer advisory, preliminary, or pending

map).

Comment 1: The sea level projections provided in the Rutgers University's 2019 “New Jersey's Rising Seas and
Changing Coastal Storms” report are substantially higher than those provided by the Intergovernmental Panel
on Climate Change (IPCC). “The sea level rise projections provided in the Rutgers Report, if taken at face value,
could lead to premature decisions related to coastal adaptation that are unnecessarily expensive and disruptive.

Comment 2: Please confirm that if, following the date of the adoption of this rule proposal, if the Department
issues new maps it will supersede the requirement to use the greater of Department mapping or 5 feet above
FEMA mapping (so if new Department mapping has a 100-year elevation of 12 and older FEMA mapping has
an elevation of 10, the regulated FHA would be 12).

Comment 3; Please confirm that if, following the date of the adoption of this rule proposal, FEMA issues new
maps, the new FEMA maps will supersede the requirement to add 5 feet to the FEMA mapping (since the revised
FEMA mapping will presumably take into account the latest science/calculations).

Comment 4: This will significantly enlarge the extents of regulated areas across the state. Will the Department
be able to keep up with the volume of applications since these rules will greatly increase the jurisdictional area
of the Department?

Comment 5: The 5-foot flood hazard elevation increase will significantly encumber redevelopment of dilapidated
industrial sites. Many of these sites are antiquated facilities no longer suitable or desirable in their current
condition. These are prime areas for redevelopment rather than green field sites.

Not only will these sites need to accommodate an additional 5 feet of fill, but many of these industrial zones in
which these properties are located have streets that are several feet below the current flood elevation. The 5
foot increase in site grades will result in longer driveways, which will reduce the building and parking areas,
which are key metrics for a developer when they underwrite projects. These ‘developable area’ reductions
combined with the cost of 5 more feet of fill, as well as the more stringent water quality rule changes, would likely
cause developers to conclude that these sites are worth more "as is’, than under a redevelopment scenario.

Comment 6: Flood insurance companies provide insurance based on FEMA published floodplains. Lenders,
title attorneys, real estate transaction teams, and others all use FEMA published flood plains as well. Has any
consideration been given to carve out commercial uses from being subject to the five-foot raise in flood elevation?
Commercial uses are not ‘critical buildings’, not residential buildings, and are instead large employers and tax
ratables for municipalities.
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Description of Proposed Rule: N.J.A.C. 7:13-4.1(c)2iii - Any segment of a water flowing through fan] a
flood hazard area that contains a threatened or endangered species, which is critically dependent on the
regulated water for survival, and/or present or documented habitat for those species, [which is critically
dependent on the regulated water for survival,] and all upstream waters (including tributaries) located
within one mile of such habitat (measured along the length of the regulated water).

Comment 1; There is a significant number of streams in the state where a flood hazard area has not been
determined. Clarification on how the Department is going to apply this rule along streams where a flood hazard
area has not been determined should be provided. |s the expectation that it would only apply in areas where a
FEMA or NJDEP Flood Map is available?

Description of Proposed Rule: N.J.A.C. 7:13-11.2(b)6ii - Where a regulated activity is located within a 150-
foot riparian zone, and permitted activities conducted subsequent to (the effective date of this
rulemaking) individually or cumulatively results in 2,000 square feet or greater of clearing, cutting, and/or
removal of vegetation, mitigation is required for the total area of vegetation that is cleared, cut, and/or
removed pursuant to N.J.A.C. 7:13-13.4(b)2.

Comment 1: The 2,000 sf threshold for mitigation is inappropriate considering the obligations to meet NJDEP
Stormwater Management Regulations and Soil Conservation District requirements. Most development and/or
redevelopment projects require multiple stormwater management facilities which often require numerous
stormwater outfalls discharging at or within close proximity to a receiving water based on soil erosion district
requirements. Current regulations provide an allowance of up to 5,000 sf of riparian zone disturbance for each
outfall and associated outlet protection in a 150-foot riparian zone, without a mitigation requirement. When
considering a 150-foot riparian zone, the construction of just one outfall could exceed the proposed 2,000 sf
mitigation threshold. The cost of mitigation is significant and will now be further exacerbated just to meet agency
standards. This will put applicants in a position where it is not possible to satisfy two agencies having differing
requirements (DEP allowing less disturbance vs SCD requirement to bring outfalls to the water body edge).
Alternately can temporary impacts be exempt from the mitigation?

Description of Proposed Rule: N.J A.C. 7:13-11.2(b)6iii - Where a regulated activity is located within a 50-
foot riparian zone, and permitted activities conducted subsequent to (the effective date of this
rulemaking) individually or cumulatively results in 0.1 acres or greater of clearing, cutting, and/or
removal of vegetation, mitigation is required for the total area of vegetation that is cleared, cut, and/or
removed pursuant to N.J.A.C. 7:13-13.4(b)3.

Comment 1: The 0.1 acre threshold for mitigation is inappropriate considering the obligations to meet NJDEP
Stormwater Management Regulations and Soil Conservation District requirements. Most development and/or
redevelopment projects require multiple stormwater management facilities which often require numerous
stormwater outfalls discharging at or within close proximity to a receiving water. Current regulations provide an
allowance of up to 3,000 sf of riparian zone disturbance for each outfall and associated outlet protection in a 50-
foot riparian zone, without a mitigation requirement. When considering a 50-foot riparian zone, the construction
of just two outfalls could exceed the proposed 0.1 mitigation threshold. The cost of mitigation is significant and
will naw be further exacerbated just to meet agency standards.

Description of Proposed Rule: N.J A.C. 7:13-11.2()7 - [7. Any clearing, cuftling, and/or removal of riparian
zone vegetation within a tfruncated portion of a riparian zone. For the purposes of this paragraph, an area
is considered to be a fruncated pottion of a riparian zone if: i. The area is separated from a regulated
water by a lawfully existing railroad or public roadway; ii. The area does not slope toward the regulated
water; and iii. Stormwater runoff from the area does nof drain into the regulated water.]

Comment 1: The Depaitment proposes removal of the above-referenced clause which exempts the removal of
vegetation within a truncated portion of a riparian zone from inclusion in quantified impacts. Is the Department’s
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intent to remove riparian zone truncation entirely, including those described at existing N.J.A.C. 7:13-4.1(e) and
(f)? Clarification should be provided.

Description of Proposed Rule: N.J A.C. 7:13-11.2(z)1(i) - A planting plan that consists of native vegetation
of equal or greater ecological function and value as the vegetation that was cleared, cut, or removed.

Comment 1; The proposed Rule change will require preparation and submission of a restoration plan for
temporarily disturbed riparian zones using only native vegetation. Often the Department rejects the application
or inclusion of several native plant species in restoration plans, The Department should publish a list of plants
that they will not authorize when included in restoration plans to eliminate the subjective nature of the reviews.

Description of Proposed Rule; N.J.A.C, 7:13-11.4- Requirements for a regulated activity in a flood fringe

Comment 1: The proposed Rule elevates the regulatory flood elevation in many areas along the fluvial/tidal
floodplain interface such that the controlliing tidal floodplain elevation (CAFE) is significantly higher than the
controlling fluvial floodplain elevation at the 10-year and 100-year elevations. As a result, buildings must be
significantly elevated to meet NJDEP building standards; however, the required raise in grade must also account
for NJDEP’s zero net fill standard between the 100-year flood and the 10-year flood and between the 10-year
flood and the ground. The controlling CAFE and fluvial elevations coupled with the more stringent NJDEP
standards effectively eliminate many development/redevelopment possibilities from various municipalities across
the state, presenting a significant burden for these areas.

Description of Proposed Rule: N.J.A.C. 7:13-11.4 (¢)2 — Revisions to this rule add the requirement flood
storage calculations between the climate-adjusted flood elevation and the 100-year flood to the existing
required calculations (between the 100-year flood and the 10-year flood and between the 10-year flood
and the ground).

Comment 1: Please advise of the rational of separate volume calculations between the climate-adjusted flood
elevation and 100-year and between the 100-year and 10-year instead of just calculating the storage volume
between the climate-adjusted flood elevation and the 10-year flood elevation. This results in additional time being
spent by both the applicant's consultants {during design and to calculate) to provide data to Department’s
reviewers without a discernable benefit or specific required outcome.

Comment 2: Please confirm that if new maps are adopted by the Department in the future and the regulated
flood hazard elevation is derived directly from the 100-year elevation on the mapping (instead of requiring a
climate-adjustment facter), then the requirement to prepare a volume calculation between the climate-adjusted
flood elevation and the 100-year elevation would no longer apply.

Description of Proposed Rule: N.JLA.C, 7:13-12.5(c) — The Department shall issue an individual permit to
reconstruct, elevate, enlarge or otherwise modify a habitable building that was constructed in violation
of this chapter only if the existing building is modified as necessary to meet the applicable requirements
of this section.

Comment 1: If an existing building requires reconstruction due to damage by fire, vandalism, or natural disaster,

is it no longer permitted to be reconstructed in-kind?

Description of Proposed Rule: N.J.A.C. 7:13-12.5(d) — This section has been modified to require new
buildings and building additions to be located at least 25 feet from any pipe, culvert or bridge that
encloses a regulated water. This is in addition to the current requirement of at least 25 feet from the top
of bank.

Comment 1: One of the requirements of this section, in cases where the compliance with this requirement is not
feasible, is to provide an engineering certification confirming that the location of the proposed construction is
stable and suitable for the proposed building and not subject to erosion or undermining due to its proximity to
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the top of bank without the need to construct or reconstruct a bulkhead or retaining wall or otherwise armor the
channel of the adjacent regulated water. “Pipe, culvert, or bridge” should be inserted in the regulation text after
“proximity to the top of bank” for clarity. Additionally, please confirm that providing a building foundation or ground
improvement design that does not result in the building placing additional loads on a pipe or culvert is an
acceptable means to meet this certification requirement.

Description of Proposed Rule: N.J.A.C. 7:13-12.5(j)2 — This section requires the lowest floor of any
residential portion of a building, including any common area such as a lobby, to be set af least 1-foot
above the climate-adjusted flood hazard area.

Comment 1: In many cases, it may not be feasible to construct the jobby above the climate-adjusted flood
hazard area, particularly if the public access/adjacent roadway is below the climate-adjusted flood hazard area.
Exceptions should be made to provide lobbies below the climaie-adjusted flood hazard area where such
locations are required for ADA access into the building from the public right-of-way.

Description of Proposed Rule: N.J.A.C. 7:13-12.5(m)2 — This section requires critical and multi-residence
buildings to be served by af least 1 access with the fravel surface at least 1-foot above the climate
adjusted flood elevation unless (i) the building is located in a tidal FHA nof subject fo both tidal and
fluvial flooding, {ii) the applicant demonstrates that providing such access is not feasible in accordance
with NJAC 7:13-12.6(d)2; and (iii) the applicant discloses with a deed notice the maximum depth of
floodwaters through which motor-vehicles would be required to pass in order fo access the site.

Comment 1: As written, the exceptions would only apply to sites within a tidal flood hazard area. There are many
areas of the State where sites are located in fluvial flood hazard areas and it is not possible to serve the site via
“dry access” due to the existing elevations of the adjacent public roadways and other items mentioned in 7:13~
12.6{d)2. Suggest this be reworded so that this exemption can be applied to sites in fluvial flood hazard areas
providing the required deed notice is placed on the property and infeasibility in accordance with 7:13-12.6(d)2 is
demonstrated.

Comment 2: In recent years, NJDEP has fold applicants that even if the roadway serving the project site is
elevated 1 foot above the flood hazard area design flood elevation, if users of the building cannot get fo a “safe
haven” in the municipality on a route entirely 1 foot above the flood hazard area elevation, then the project is not
viable. NJDEP has made these internal policies a requirement without being referenced anywhere in NJAC
7:13. “Safe haven” is not defined currently in the flood regulations and there is no addition of this term in the rule
proposal. This internal policy impacts large urban areas, such as the City of Paterson where redevelopment will
be precluded (e.g. 30 acres of existing development located outside of the flood hazard area would be precluded
from being redeveloped) and will result in large negative economic consequences for these urban areas where
redevelopment should be encouraged.
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Comment 3: This "dry access" issue seemingly only affects projects that require DEP approval. You can have a
project with no natural resource features or FHA on the property (and hence no DEP permit required), but down
the road a quarter mile, there could be a mapped FHA, or unnamed tributary with no mapped FHA that cuts off
dry access. This overarching "dry access" issue to a "safe haven" should mean that every project has to be
reviewed by DEP but clearly they are not.

Description of Proposed Rule: N.J.A.C. 7:13-12.5(m)3ii — This rule does not permit higher peak flow rates
or higher volume of runoff to leave the site compared to existing conditions unless the project is a major
development as defined in the Stormwater Management Rules and the project complies with the
requirements in that chapter.

Comment 1: Exceptions should be made for projects that are not defined as major developments but still comply
with the Stormwater Management Rules (as if they were a major development).

Description of Proposed Rule: N.J.A.C. 7:13-12.5(v} — This rule does not permit any below-ground
enclosure beneath a building, including any basement or helow-ground parking area, within a flood-
hazard area. For purposes of this section, a below-ground enclosure is any portion of a building in which
the floor of the enclosure is situated below the adjoining exterior grade along all exterior walls.

Comment 1: Exceptions should be made as long as there is one exterior wall with egress at or above ground.
For instance, the lowest level of a multi-residential building where the entrance facade is located at-grade with
the frontage (which is below the climate-adjusted flood hazard area) but the grades along the other 3 facades
have been elevated above the FHA.

Description of Proposed Rule: N.J.A.C. 7:13-12.6(e) — This rule requires private roadways or parking
areas serving critical and residential buildings in areas subject to fluvial flooding to be served by at least
1 existing or proposed roadway with a travel sutface of at least 1-foot above the 100-year flood elevation.

Comment 1: Exceptions should be made for infeasibility, similar to the list provided in 7:13-12.6(d)2. This
exception would often be applied in fluvial areas where the adjacent public roadways are below the 100-year
flood elevation.
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Description of Proposed Rule: N.J.A.C. 7:13-18.2(g)2 — This rule pertains to applications involving
holder(s) of a right-of-way or easement and requires applicants to obtain written consent of the owner.
In cases where the applicant cannot obtain written consent, the proposed changes allow the applicant
to provide a copy of the certified mail receipt that the applicant requested documentation from the holder
and a copy of the instrument establishing the right-of-way or easement,

Comment 1: We support these proposed changes as often it can be challenging to obtain written consent from
easement holders, particularly on older easements and easements to utility companies, which can result in
significant delays in being able to file a completed application.

Description of Proposed Rule: N.J.A.C. 7:13-22.2 (d)14 — This is a new regulation that would require the
following: Permitted activities to commence within 180 days of the date of issuance of the authorization
or permit.

Comment 1: It is often not feasible for an applicant to begin activities within 180 days of the date of issuance of
the authorization or permit. This could be due to other required entittements (such as municipal planning board
approvals that require NJDEP approval as a prerequisite), financing obligations {(getting approvals by lenders
following receipt of all entitlements), contractor availability and/or seasonal constraints. This requirement places
additional time pressures on the applicant to start construction within 180 days or face potential consequences
of needing to redesign/re-permit a project. Additionally, FEMA's Flood Insurance Program is based on the
elevations on the FEMA mapping, not the climate-adjusted fiood elevation. As such, the standard permit
expiration dates should apply and FEMA's timing requirements should stand on their own.

Revision #3 — Freshwater Wetlands Rules

Description of Proposed Rule: N.J.A.C. 7:7A-2.6 — Inclusion of new paragraph 4 which is inconsistent
with the enabling legislation regarding “non-tributary wetlands.” New paragraph 4 adds a new
restriction to the issuance of a general permit for "non-tributary wetlands.” However, the enabling
legisiation did not impose that resiriction.

Comment 1: The Freshwater Wetlands Protection Act was the result of considerable debate and

discussion. During the legislative process, the Legislature created additional detail and specifics in response
to numerous concerns raised by multiple parties. The provision focusing on a general permit for isclated or
non-tributary wetlands was one example. As the regulation of those wetlands is unique to New Jersey's
program and not regulated under the federal programs, a general permit was established by the legislature
with specific limitations. The proposed rule goes beyond those specific limitations and is violative of the
Legislature's mandate.

Specifically, N.J.S.A 13:9B-23(b) provides that: “the department shall issue a general permit for an activity in
a freshwater wetland which is not a surface water tributary system discharging into an inland lake or pond, or a
river or stream, and which would not result in the loss or substantial modification of more than one acre of
freshwater wetland, provided that this activity will not take place in a freshwater wetland of exceptianal
resource value.” (Emphasis added). The legislation uses the word "shall" specifically as mandate as to when
the general permit and does not provide for the Department's discretion to establish additional limitations or
conditions.

Comment 2: If the proposed new limitation is not removed, the Department should clarify whether new
paragraph 4 to N.J.S.A. 7:7A-2.6 would apply to wetlands that are not of exceptional resource value or
designated as a priority wetlands by the United States Environmental Protection Agency.

Description of Proposed Rule: N.J.A.C. 7:7A-2.7; 8.1(j) - Requires compliance with the Stormwater
Management rules if an entire project is a major development regardless of whether the impacts to
wetlands/buffers are below major development thresholds will hold permit and transition area waiver
applications to the same standards as wetland individual permits and exceeds the Department’s
jurisdiction under the Freshwater Wetland Protection Act, which only affords jurisdiction for activity in
wetlands and transition area buffers.
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Comment 1: Can the Department explain why it believes it has jurisdiction for this activity under the wetlands
rules that exceeds the boundaries of wetlands and transition area buffers?

Description of Proposed Rule: N.J.A.C. 7A-5.4. - Requires mitigation for combined impacts under a
general permit of 0.1 acres or greater.

Comment 1: To establish General Permits, the Freshwater Wetland Protection Act requires the Department to
determine that categories of activities authorized under a General Permit have minimal adverse impacts when
performed separately and will have only minimal cumulative adverse impacts and minor impacts on wetlands,
The Department could not have issued a Statewide General Permit without having made such a determination.
Requiring mitigation for an activity already determined to have enly minimal impact is antithetical to statutory
framework for General Permits. Rather than presupposing combined impacts will have a negative cumulative
effect and requiring mitigation for such activity, the Department should fulfill its function stated in the rule of
continuous monitoring to assess if combined impacts are having negative impacts, and only impose mitigation
requirements after having completed that assessment and confirmed that cumulative negative impacts are
occurring from the activities authorized under a Statewide General Permit. The rule changes will, due to the
enhanced on-line functions, allow DEP to better monitor cumulative impacts. The Department should not
require the proposed mitigation before using its new tools to perform a comprehensive analysis of cumulative
impacts.

Comment 2: The proposal will also reguire mitigation for impacts to transition areas based on the argument
that transition areas protect wetlands and impacts to transition areas have an indirect negative impact on an
adjacent wetland. No supporting infarmation was documented regarding any study by the Department of
transition area impacts and what negative consequences have occurred to wetlands. The proposed mitigation
requirements are unnecessary given the already rigorous requirements the Department imposes through its
regulatory program to authorize transition area impacts, which exceed Federal requirements. Those same
requirements must be met to demonstrate a proposed activity will not negatively affect wetlands. The proposed
mitigation requirement is excessive and essentially acts as a land grab with respect to lands that are not
wetlands.

Description of Proposed Rule: NJAC 7:7A-5.4(a)5 — This is a new regulation that would require the
following: “If the total combined area of wetlands, State open waters, and transition areas disturbed or
modified on the site pursuant to general permits 2, 6, 6A, 7, 8, 10A, 10B, 11, 12, 13, 14, 17, 17A,18, 19, 21,
23, 24, and 25 exceeds 0.1 acre (excluding transition areas that are required for access to a general
permit activity and transition areas that are part of an averaging plan) then mitigation in accordance with
N.J.A.C. 7:7A-11 is required for all impacts authorized.”

Comment 1: We do not support the adoption of this requirement. The purpose of the Freshwater Wetland
General Permit Program under the Freshwater Wetland Protection Act becomes ambiguous if mitigation is
mandated for any wetland, wetland transition area, and state open water impacts exceeding 0.1 acre when
aggregating impacts across various general permits.

Comment 2: Itis unclear if this new requirement will be combined with previous general permits already issued
for the site or subject to each specific project. Please clarify.

Comment 3: The rule proposal lacks information on the annual reporting of wetland general permit impacts
statewide to the USEPA, and it does not clarify whether these impacts have been increasing or decreasing
annually for the specified permits.

Comment 4: The rule proposal states that the Department assesses general permit impacts as part of its annual
reporting requirements to the USEPA. However, the USEPA does not regulate impacts to wetland transition areas
at the federal level under the 404 Program. Therefore, it is unclear whether the assessment that led to the
requirement for mitigation, based on annual impact totals, included wetland transition area impacts. Could the
Department please provide clarification on this matter?
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Comment 5: If the Department intends to require mitigation for transition area impacits, it should only mandate
mitigation for permanent impacts (i.e. pervious to impervious area). Temporary transition area impacts
associated with general permits are often necessary for site grading, and these transition areas typically remain
pervious and vegetated post-construction. As long as an area remains vegetated after project completion, it
continues to function as a wetland transition area.

Comment 6: Mitigation for temporary impacts should not necessitate a formal submission to the NJDEP
Mitigation Unit. A restoration plan included within the permitting plan set submitted as part of a NJDEP DLRP
permit application should suffice and provide adequate protection to the wetlands. Introducing a separate review
component for this activity would likely significantly extend the NJDEP review timeline, potentially adding several
months, and adversely affect the project's entitlement and construction schedules.

Comment 7: It is unclear from the rule proposal how mitigation for permanent wetland transition area impacts
that may be require pursuant to new NJAC 7:7A-5.4(a)5 could be accomplished if there is no available area on
the project site. Will mitigation banks for wetland transition areas be an option?

Description of Proposed Rule: 7:7A-5.7(b)1- This section specifies that the Department shall not
authorize activities under a general permit by certification or a general permif if the purpose is to
eliminate a natural resource to avoid regulation. The proposed rule adds language staling that "any
activity authorized under either permit must be necessary for the conduct of the proposed project. For
the purposes of this subsection, ‘proposed project’ encompasses the use and configuration of all
buildings, pavements, roadways, storage areas, and structures, along with all associated activities.
‘Necessary for the conduct of the proposed project’' means there is no other practicable onsite
configuration for the proposed project that would avoid or reduce impacts to wetlands or State open
waters."”

Comment 1: We do not support the adoption of this alternatives analysis requirement. The addition of this
language signifies a shift in the purpose of regulation under general permits, effectively transforming the
regulatory review process into one akin to individual permits. Previously, general permits were straightforward,
by-right permits for activities with limited impacts on regulated freshwater wetland features. The new language
introduces a subjective review element of potential project alternatives, making general permits unpredictable
and potentially requiring more review time and/or re-design to comply with a subjective standard. The
proposed standard of "no other practicable onsite configuration for the proposed project that would avoid or
reduce impacts to wetlands or State open waters" would suggest that an alternatives analysis is required for
each minimal impact proposed to freshwater wetlands, State open waters, and transition areas, which would
be subject to the individual NJDEP DLRP reviewer's discretion. Can the Department confirm that an
alternatives analysis will not be required for each and every wetland impact, and this new assessment of
alternatives will not require an evaluation of a reduced project size and scope if the project otherwise fits within
the general permit parameters?

Comment 2: By using standards similar to an Individual Permit in the General Permit, applicants will be
encouraged to simply default to an Individual Permit application to increase the amount of allowable impact.
Has the Department considered that this could have the unintended consequence of increasing wetlands
impacts? Has the Department considered that this proposal could lead to significantly increased staffing
demands given the likely increase in Individual Permit applications?

Description of Proposed Rule: N.J.A.C. 7:7A-5.7(b}1. — Requires General Permit applicants to
demonsirate “no other practicable configuration” that would avoid or reduce the impacts to wetlands
is likely to result in disputes between applicants and Department staff over project layout and requests
for redesign and avoidance of impacts.

Comment 1: This type of second guessing will make obtaining approval maore challenging and stifle reliance
on General Permits, which are supposed o be a more streamlined permitting approach. Applicants who satisfy
the criteria of the Statewide General Permit should be afforded the presumption of validity based on the
statutory requirement that Statewide General Permits can only be issued in the first instance after the
Department determines that the category of General Permit activities will only have minimal impacts. The

317 George St., Suite 205, New Brunswick, NJ 08901-2008 732-729-9900



proposal conflicts with the Freshwater Wetland Protection Act structure for General Permits and should not be
adopted.

Description of Proposed Rule: N.J.A.C. 7:7A-7.2. - Removes the exemption for horizontal directional
drill under wetlands due fo “potential” impacts usurp legislative authority and regulates based upon
fear of potential impacts rather than demonstration of actual impacts to regulated areas.

Comment 1; Under the Freshwater Wetland Protection Act, the Department only has jurisdiction to regulated
impacts to wefland and transition area buffers. It does not have jurisdiction to regulate potential impacts.
Jacking and Herizontal Direction Drilling are defined in the Flood Hazard Area Regulations; however, the
Freshwater Wetlands Regulations also make reference to and note specific requirements for horizontal
directional drilling. Will the Department be utilizing the definitions from the Flood Hazard Area Regulations
when reviewing applications for Harizontal Directional Drilling and Jacking for the Freshwater Wetland
Regulations?

Description of Proposed Rule: N.J.A.C. 7:7A-7.1(b)3 - Relates to General Permit for ongoing
maintenance of an off-stream stormwater management facility created in uplands, including a wetland
constructed in uplands for stormwater management purposes has been proposed to be modified to
delete this: “includes removal of sediment and debris and mowing of vegefation as necessary to
ensure that the stormwater management facility will function as it was originally designed and/or
permitted. Maintenance does not include enlargement of a stormwater management structure,
excavation below the original bottom of a structure, or any other change in its design” and adds
language instead that states that maintenance includes activities that satisfy the following:

i All work occurs within, and is necessary for the continued functioning of, the stormwater
management structure or conveyance;

ii. The existing stormwater management system is not expanded, enlarged, or otherwise modified
to receive additional sources of stormwater runoff or include additional discharge points;

iil. The activities are limited to the removal of accumulated sediment, debris, or nuisance
vegetation, or the stabilization of an eroded structure;

iv. No wetland cor transition area vegetation is cleared, cuf, and/or removed outside the sfructure or
conveyance feature, unless such disturbance is unavoidable and necessary fo gain access fo the
structure or conveyance feature and is minirmized; and

V. No trees are cleared, cut, and/or removed in a wetland or transition area outside the siructure or
conveyance feafure.

Comment 1: We do not support the adoption of these medifications for Wetland General Permit No. 1. The
proposed changes to N.J.A.C. 7:7A-7.1(b)3 are fundamentally at odds with the green infrastructure
reguirements outlined in the State Stormwater Management Rules at N.J.A.C. 7:8. Redevelopment projects
frequently occur on properties with existing human-made stormwater basins that were designed to meet the
state stormwater management standards in effect at the time of their original development. By prohibiting
modifications to these existing human-made stormwater basins to align with the current green infrastructure
requirements of N.J.A.C. 7:8, the Department will compel applicants to alter already paved areas to construct
additional compliant stormwater basins. This mandate will impose significant economic burdens on
redevelopment throughout the State.

Description of Proposed Rule: N.J.A.C. 7:7A-7.5, 7.5 - Requirements of mitigation for permanent
impacts to wetlands and forested transition areas if greater than 0.1 acres in the context of remedial
investigation and landfill closures will discourage and delay remedial activity and landfilf closure by
adding time, burden and cost to the process.
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Comment #1: The Department should align its regulatory programs to facilitate, not discourage, remedial
activity. Has the Department estimated how many remediation projects may not occur do to the difficulty of
mitigation and weighed the harms against the benefits of this proposal? The Department should consider
limiting the proposed mitigation requirement to those that caused the discharge that is the subject of the
remediation and not apply this requirement to thase conducting remediation.

Description of Proposed Rule: N.J.A.C. 7:7A-7.6. - Requires applicants to demonstrate minimization of
impacts to vernal habitat if the impacts would extirpate a vernal population and could not otherwise be
avoided through profect redesign.

Comment 1: The proposal conflicts with the Freshwater Wetland Protection Act structure for General Permits
and should not be adopted. Requiring minimization conflicts with the Statewide General Permit program under
the Freshwater Wetland Protection Act since DEP must have already determined in adopting the Statewide
General Permit for isolated that impacts are minimal. Applicants who satisfy the criteria of the Statewide
General Permit should be afforded the presumption of validity based on the statutory requirement that
Statewide General Permits can only be issued in the first instance after the Department determines that the
category of General Permit activities will only have minimal impacts.

Description of Proposed Rule: N.J.A.C. 7:7A-7.6{a)4 — New section that states that “if the wetland for
which the permit is requested is found to contain obligate or facultative vernal habifat species (see
N.J.A.C. 7.7 Appendix 1: Obligate and facultative fauna species found in vernal habitats), and filiing
activities would extirpate a local population of such species, the applicant shall demonstrate that the
proposed configuration will minimize the impacts to the species that could not be addressed with a
different project design that still meets the project purposes”,

Comment 1: We do not support the adoption of these modifications for Wetland General Permit No. 6, This
new section in NJAC 7:7A uses language, similarly to the new language proposed in:7A-5.7({1), as well as
other sections that introduce subjectivity and uncertainty for developers in the State. Can the Department
confirm that this new assessment of alternatives where an applicant must demonstrate that the proposed
configuration will minimize the impacts to the species that could not be addressed with a different project
design that still meets the project purposes will not require an evaluation of a reduced project size and scope?

N.J.A.C. 7:7A-7.10A and 7.10B General Permits 10A (\Mery Minor Road Crossings) and 10B (Minor Road
Crossings)

Description of Proposed Rule: N.J.A.C. 7:7A-7.10A and 7.10B — Sections have been modified fo include
the phrase “linear access” before reference fo road crossings so these sections of NJAC 7:7A regulate
“linear access road crossings”,

Comment 1: The rule proposal does not include a definition of “linear access” which will introduce subjectivity
to NJDEP DLRP reviewers when reviewing pending permit applications. A definition of linear access should be
provided in the final rule adoption.

Comment 2: These two general permits for road crossings have been modified over the years for clarity to
identify that they serve to provide access to "buildable areas that would otherwise be inaccessible without
crossing through freshwater wetlands, transition areas, and/or State open waters.” We agree with the
Department’s position that these permits should not be permitted for the construction of parking areas (stalls)
associated with proposed projects; however, in many cases internal access roads are required to be
constructed through a transition area o gain access to other upland areas onsite on the far side of the
proposed buildings/structures. These internal access roads around a proposed building are required for fire
access and safe traffic flow, If these permits are not available for internal access drives, upland areas
bottlenecked by regulated areas will be undevelopable, which amounts to a taking of land, and/or building area
will need to be reduced and projects may become unfeasible,
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Comment 3: The NJPACT rule propasal mentions the 2001 revisions to NJAC 7:7A that added language
regarding the prevention of the skirting of the wetland or wetland fransition area io increase developable area.
This concept of skirting adds further confusion to this general permit because it encourages developers to shift
access roads directly into the wetland or State open water where it could often have been designed and
constructed only in the wetland transition area.

Description of Proposed Rule: N.J.A.C. 7:7A-7.26 - Reduces impact allowance fo 0.5 acres for
redevelopment of previously disturbed areas will discourage redevelopment and its associated
remediation, which will have a corresponding negative consequence regarding wetland health.

Comment 1: Has the Department conducted any analysis of whether this requirement will result in a net
negative change to wetlands by discouraging redevelopment?

Description of Proposed Rule: N.J.A.C. 7:7A-8.1(b) 5 — Added section to identify that “except as
provided at (b)5i, ii, or iii below, all existing onsite impervious sutface located within 25 feet of the
freshwater wetland boundary is removed and the transition area is replanted with native vegetation
beneficial to the wetland and protected from future development by a conservation restriction that
meetls the requirements at N.JA.C. 7:7A-12.”

Comment 1: We are generally in support of the requirement to remove the existing impervious surface within
25 feet of a freshwater wetland boundary and that this will be consistent with the similar requirements for
impervious cover removal within riparian zones at NJAC 7:13-11.2. We also support the addition of the
exception of the removal of impervious cover within 25 feet of the wetland boundary/riparian zone boundary
associated with a lawfully existing railrocad or public roadway. However, we do not support the requirement for
the replanted transition area to be protected from future development by a conservation restriction. This is not
a requirement of NJAC 7:13-11.2 and should not be a requirement for this wetland policy either. This is an
egregious attempt to limit any future development/redevelopment or improvements on a project site. For
example, if any future development or redevelopment activities on a site requires a revised stormwater design
to comply with the State Stormwater Management Rules at the time of an application submission, a deed lifting
(which is a long, arduous, and expensive process) could be required to construct any stormwater measures in
this wetland transition area (stormwater outfalls are often require to be constructed at the lowest points on a
site pursuant to the State Soil Erosion and Sediment Control Standards, which often means within or adjacent
fo wetlands or State open waters).

Description of Proposed Rule: N.J.A.C. 7:7A-8.1(b)5 — Requires impervious surface within 25 feet of a
wetland to be removed and the area replanted and put under a conservation restriction, with some
limited exceptions to allow cover where removal would increase flooding or have negative
consequences, or where removal would prevent reasonable use or access.

Comment 1: The Department should clarify that the listed exceptions are illustrative and not exhaustive,

Description of Proposed Rule: N.J.A.C. 7:7A-8.2{f) - Requires the entire transition area buffer and
wetland complex to be deed restricted under a conservation restriction as a condition of a TAW-AP.

Comment 1: The proposal is contrary to the Department’s regulatory program that allows use of multiple,
incremental General Permits over time subject to overall, cumulative disturbance limits for the site, and will
lead to increased disturbance by encouraging parties to maximize impacts before a restriction is imposed
under an Averaging Plan to avoid having to later come back for a conservation restriction modification or
release. The wetland and buffer complex is already protected from future proposed activities through the
permitting program, making the conservation restriction requirement merely a means of precluding future
development that would otherwise be permittable under the regulatory program, rather than a valid, necessary
regulatory initiative. The Department has not provided sufficient justification for implementation of the new rule
in the Rule Summary. The Summary states that the conservation restriction is needed to ensure the modified
buffer will continue to provide value and functions to protect the wetland. However, to approve the Averaging
Plan, the Department would have had to have already determined that the modified buffer would continue o be
protective of the wetlands, and the regulatory permitting program requires permits for future additional activities
to afford necessary protection against future impacts. The conservation restriction requirement is simply a
mechanism to provide roadblocks and largely prevent future permitting and development opportunities that are
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expressly contemplated under the Freshwater Wetland Protection Act. Thus, the proposal is inconsistent with
~ the Freshwater Wetland Protection Act.

Comment 2: Can the Department explain why a maodified buffer approved by the Department would offer need
greater protection than one that has not been subject to an averaging plan? Can the Depariment explain why
Department approved madifications to a previously maodified buffer would offer less protection to the wetlands?

Description of Proposed Rule: N.J.A.C. 7:7A-8.2(f) — De minimis modification provisions relating to
conservation restrictions afford only limited, nominal relief as the ability to secure such relief js
uncertain and discretionary with the Department.

Comment 1; The rules should include provisions that allow for automatic termination / modification of a
conservation restriction in instances where wetland conditions change over time and an area under a
conservation no longer constitutes regulated wetland or transition area buffer.

Description of Proposed Rule: 7:7A-11.8(a)3 and (b) — Added section to wetland policy: “For a
disturbance to transition areas, restoration of the area temporarily disturbed fo a forested or non-
forested transition area, as applicable. (b)Mitigation for a temporary disturbance requires the
submission of the following: 1. A pianting plan specifying the numbetr, type, and quantity of each
species to be planted; 2. A list identifying the components of any seed mixes proposed to be used; 3. A
narrative description of the restoration plan; and 4. an invasive species control plan.”

Comment 1: It is unclear if this new mitigation plan requirement will trigger a review of the mitigation plan by
the NJDEP Mitigation Unit as part of the regular permit approval process or as a issued permit condition.
Please clarify. We respectiully suggest that temparary wetland transition area impacts and restoration of those
impact areas should not necessitate a formal review by the NJDEP Mitigation Unit. A restoration plan included
within the permitting plan set submitted as part of a NJDEP DLRP permit application should suffice and provide
adequate protection to the wetlands. Introducing a separate review compeonent for this activity after permit
issuance or during permit application review would significantly extend the NJDEP review timeline, potentially
adding several months, and adversely affecting a project's entitlements and construction schedules.

Comment 2: Invasive species control and monitoring should not be a requirement of the restoration plan.

Description of Proposed Rule: N.J.A.C. 7:7A-11.6(h)15 - New secftion in the rules requires “A discussion
of the projected impact of climate change on the site in the future and any special considerations that
may be necessary as part of the current mitigation project (for example, proposed site elevations and
the type of plants selected for the site) to promote the immediate and long-term sustainability of the site.
The discussion shall include all assessments applicable to the site under consideration, such as: an
assessment of the site anticipating the effects of climate change and sea level rise by 2100, including
five feet of sea level rise above the mean higher high water elevation as it exists on (the effective date of
this rulemaking); an assessment of potential changes fo precipitation, including an increase in the
intensity and amount of precipitation, and a potential increase in summertime drought; and if proposing
forested wetland mitigation, an assessment of the vigor of reference forested systems.

Comment 1: The required assessments identified are vague with no clear direction on what an applicant must
submit or what design standards a consulting firm must design their mitigation project to in order to be deemed
successful. This new requirement for mitigation proposals will introduce subjectivity on the part of the reviewer
within NJDEP's Mitigation Unit. We do not support the adoption of this requirement.

Description of Proposed Rule: N.J.A.C. 7:7A-12.2(b) - Language alfows conservalion restrictions to be
abandoned where project work has not commenced. Here, the Department acknowledges that the
authorized project has commenced, affecting the ability to abandon the project and release the
restriction as a maftter of right, when any site disturbance, including pre-construction earth movement
or vegetation removal oceurs. This represents an inconsistency in the Department’s rules relating to
the duration of CAFRA permits and continuation rights based on regulated activities having
commenced prior to permit expiration.
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Comment 1: NAIOP NJ supports this change

Description of Proposed Rule: N.J.A.C. 7:7A-20.2(c)27 — Requires notice of commencement be given by
on-line electronic certified registration of the activity not more than 14 days in advance of the start of
authorized work will lead to a reduced compliance rate for such required notifications.

Comment 1: Permit holders typically rely on their professionals to provide such notifications. Professionals
who do not control when the permittee will actually begin work will likely be reluctant to provide the required
certification, under penalty of fine and imprisonment (as stated in the required certification language), that work
will commence within 14 days after the certification is made.

Comment 2: |s the requirement to remove all existing impervious surfaces within 25 feet of a wetlands
boundary only triggered when propasing a transition area waiver or for any wetlands permit? |s the
requirement to remove all existing impervious surfaces within 25 feet of a wetlands boundary applicable to all
onsite wetlands or only the wetland where transition area disturbance is proposed?

Revision #4 — Coastal Rules

Description of Proposed Rule: N.J.A.C. 7:7-3-5 — Proposes {to replace "Permits-by-Rule" with "Permits-
by-Registration"”. 7:7-3.5 addresses the new procedure for processing Permits-by-Registration with the
Department, whereas previously there was no procedure needed for Permits-By-Rule because they
could be conducted without prior Depariment approval and/or notice.

Comment 1: The new requirement puts additional burden on the applicant to process an online registration (in
some cases the applicant can do it themselves, however, in some cases a New Jersey Licensed professional
engineer or registered architect must do it), submit proof of the online registration to the local construction
official and floodplain administrator, and certify separately when the activities have commenced and when the
activities are complete. Furthermore, if the activity does not commence within 180 days of the registration, the
applicant must re-register. All of this is for activities which currently require no action beyond the applicant
reviewing the Permit-By-Rule to confirm the proposed activity is within the requirements of the Permit-By-Rule.
These additional requirements burden the applicant with additional time and cost spend. The Department
generally rationalizes this additional procedure to allow tracking and inspection of activities by the Department.
However, it is unrealistic the Department can effectively track and/or inspect Permits-By-Registration given the
Department currently struggles to meet regulatory review deadlines associated with applications currently
requiring submission to the Department.

Description of Proposed Rule N.J.A.C. 7:7-8.2(g)2 - The section describes the procedure for which the
Department shall issue an individual permit to an applicant who is reapplying for the permit due to the
expiration of an existing individual permit. The procedure varies based on whether the regulated
activities subject of the permit had started or not. Depending on the status of the regulated activities
(i.e. started or not started), different criteria are applied to determine the feasibility that the project can
be redesigned as part of the re-application to comply with current standards of 7:7 (if standards have
changed since the original permit).

The Department proposes to add language to the criteria applying to a project for which regulated
activities have started. The current criteria takes into consideration the amount of reasonable financial
investment that has been made based on the original design, however, the Department proposes to
add Janguage indicating the reasonable financial investment is measured "in proportion to the project,
and as determined by the Department”

Comment 1: The additional language added by the Department gives the Department unilateral discretion
aver applying an undefined financial investment model to the determination of feasibility of revising the
activities to meet current standards of 7:7 as part of a permit re-application process. This has the potential to
render otherwise large financial commitments by applicants a waste of money. Furthermore, the ambiguous
and open-ended criteria leaves opportunity (and as evidenced by current application of currently vague and
undefined NJDEP land use rules, for example the “dry access” criteria in the Flood Hazard Control Act rules)
for inconsistent application of the rule by the Department depending on which staff is assigned to a given
project. If the Department is taking unilateral discretion over determining the proportion of reasonable financial
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investment made in a project, the underlying financial models the Department proposes to use must be
presented to the public for review and comment and also to allow for consistent application by Department
staff.

Description of Proposed Rule N.J.A.C. 7:7-13.16 - The section describes the boundaries for the subject
CAFRA areas and how the boundaries are created and modified. Adds "Critical Environmental Sites”,
which come with strict new impervious cover limitations (3%). The boundaries of the Critical
Environmental Sites are yet to be determined and approved by the State Planning Commission, so the
final boundaries are not known during the public comment period of this rule proposal, but are
anticipated to include special areas requlated under 7:7-9 such as flood hazard areas, riparian zones,
wetlands, and the newly proposed inundation risk zone, among additional areas. The restrictions
associated with Critical Environmental Sites will apply within designated centers, cores, and nodes,
therefore overriding the coverage standards otherwise applicable to the designation.

Comment 1: The creation of Critical Environmental Site boundaries has the effect of restricting development
and redevelopment even further beyond the proposed restrictions in other rules (7:13, 7:7A, etc.}. In other
words, projects which may otherwise qualify for permits through other programs such as wetlands or flood
hazard areas can be thwarted by the strict coverage requirements applicable to sites included in the Critical
Environmental Site boundary. Since Critical Environmental Site standards would override underlying center,
core, and node standards, land currently in centers, cores, and nodes which are reclassified by the State
Planning Commission as Critical Environmental Sites would receive substantial restrictions on development
and redevelopment as compared to what is currently permitted. Due to the final boundaries of the Critical
Environmental Sites not being approved at the time of public comment period, it is difficult to fully understand
the effects of the new area classification on property within the CAFRA jurisdiction.

Description of Proposed Rule N.J.A.C. 7:7-16.12.(d) - The Department proposes to add additional
language fo the existing standard including specifying: 1. each turning movement must be analyzed
against the Level D criteria (as opposed to the entirety of the "location” of a roadway), 2. the Level D
criteria applies both during and post-construction, and 3. if the roadway is currently operating in
excess (worse than) Level D, the applicant is responsible for maintaining the pre-development level of
service."

Comment 1: The additional requirements in this standard have the potential to make compliance with this
standard much more difficult. For example, it is common for a given intersection {which is comprised of multiple
turning movements within the overall intersection) to operate at Level D or better, however, a certain turning
movement (for example a left turn from the side / minor street) may operate at less than Level D. The amended
standard would not allow this common scenario, whereas the current standard would. Continuing the example,
a general Action to allow the side / minor street turning movement to operation at Level D or better would be
acquisition of additional right-of-way to add lanes / make the intersection more robust. Acquisition of additional
right-of-way may not be practical at existing intersections due to existing adjacent development and/or other
land constraints, particularity when the applicant's property doesn't immediately abut the intersection (it is
common for intersections included in a traffic analysis to not be directly adjacent to the property on which
development is proposed).

Comment 2: The Department adds language regarding compliance with Levei D "during the construction of
the proposed development". The Department must clarify what this means. For example, is the Department
requiring two traffic studies (one during construction and one after construction)? A traffic study for "during
construction” is rare if not unheard and it is unclear what this type of study would entail for a typical
development. This would be an additional, unreasonable cost for the applicant. Another example, is the
Department suggesting having one day of less than Level D during construction (for example during a day of
temporary traffic restriction or detour associated with roadway improvements) is grounds for permit denial for
an otherwise compliant project? This could potentially kill otherwise compliant projects based a temporary
situation / effect and would completely disregard the fact temporary traffic control during construction is
addressed via specific traffic control plans subject to review and approval by the agency with jurisdiction over
the roadway.
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Description of Proposed Rule N.J.A.C. 7:7-27.2.(d).15.- The Department proposes to require
authorization / permits associated with habitable buildings, roadways, or railways within a flood hazard
area to commence within 180 days of the date of issuance of the authorization / permit. Otherwise,
activities are not permitted to commence unless and until the applicant re-registers the authorization
or permit via 1. Certifying there has been no Department or FEMA amendment to the flood hazard area,
floodway, and/or flood zone designation for the site; 2. If there have been amendments, demonstrating
to the Department the amendments don't alter compliance with 7:7; or 3. If there have been
amendments demonstrating the project has been revised to comply with the amendments. There is
also criteria listed defining what "commencement” of the project is for each type of project, For a
habitabie building, customary site work needed to facilitate the building (i.e., clearing, grading, filling,
etc.) does NOT qualify as commencement of construction.

Comment 1: The proposed standard puts an unreasonably short limit on the validity of a permit relative to the
flood hazard area / floodway / flood zone designation aspects of the permit. The various permits issued under
7:7 are valid for 5 years (they currently are and would still be under the proposed rule amendment), however,
the Department is now requiring re-registration {and potentially re-design of the project if amendments to the
FHA, floodway, and/or flood zone designation dictate) if the project doesn't commence in 180-days. This is
contradictory to the 5-year validity of the permit, which is a much more reasonable timeframe for allowing
commencement of the project given, for example, the plethora of other permitting an applicant must obtain
(e.q. local planning and zoning, county, soil erosion, other State permitting, utility service permitting, building
code permitting, ete.) and time needed to mobilize a contractor and perform the pre-reqguisite construction
tasks needed to achieve the Department's restrictive definition of "commencement" (among other factors
dictating the ability of a development to progress in construction).

Comment 2: The Department is disregarding and/or discounting the substantial time and cost investments
made in the pre-construction phase of a development or redevelopment project. Lastly, this short, 180-day (0.5
year) timeframe in which an Applicant must re-evaluate FHA / floodway / flood zone is orders of magnitude less
than the Department projecting and regulating floodwater characteristics out over 75 years from now.

Description of Proposed Rule - Appendix H listed the boundaries of the non-mainland (barrier island)
coastal centers in the CAFRA Area. Appendix H is deleted, which deletes the non-mainland coastal
centers.

Comment 1: Deletion of the non-mainland coastal centers will result in strict new impervious cover limitations
(3%) and vegetative preserve / planting requirements becoming applicable. This results in a sudden and
substantial reduction in the ability to develop and redevelop property in the barrier islands and makes
development or redevelopment in most of the barrier islands improbable. The only potential remedy for
individual property owners {and municipalities) is for the municipality in which the property is located to pursue
center designation through the State Planning Commission's plan endorsement process. Same process is very
long and intensive with no guarantee of approval.

Revision #6 — Stormwater

Description of Proposed Rule: N.J.A.C. 7:8-1.2 Definitions - “Disturbance” — NJDEP has added
maintenance activities that would not be considered disturbance. ““Disturbance” means the placement
or reconstruction of impervious surface or motor vehicle surface, or exposure and/or movement of soil
or bedrock or clearing, cutting, or removing of vegetation.

The following maintenance activities are not considered disturbance for the purposes of this chapter:

1. Milling, repaving, or resurfacing pavement; patching broken pavement; sealing or filling roadway
cracks or joints; repairing damaged concrete pavement joints; driveway repair; bridge or
pipe/culvert patching; and bridge deck overlays;

2. Repair or replacement of: median barriers; sidewalks (including installation of ramps pursuant to
Americans with Disabilities Act on existing impervious surface); concrete curbs; inlets, manholes
and caich basins; conduit outlet protection; and guiderail systems, including rails, posts, impact
attenuators, and non-vegetated freatment surfaces consisting solely of permeable material;
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3. Repair or replacement of traffic, utility, and ITS structures on poles including sign structures,
such as traffic signs, dynamic variable message signs, cameras, radios, traffic signal equipment,
and their supporting cabinets;

4. Repair or replacement of rail ties or sleepers; regrading track bed; resurfacing or reinstalling rail;
repairing or replacing lineside signaling systems; and staging maintenance-of-way equipment on
or adfacent to track;

5. Geotechnical and archeological investigation activifies; installation of one or more monitoring
wells; construction of a gauge, weir, or similar device; and

6. Removal of accumulated sediment and debris from a channel.

Comment 1: Repair and/or replacement of existing storm pipes and utilities should be included in ltem 2.

Comment 2: Item 6. should include maintenance activities for existing stormwater BMPs including but not limited
to removal of sediment accumulation, repairing erosion at outfalls, side slopes, etc, and replacement of soils in
infiltration basins and bioretention basins.

Description of Proposed Rule: N.JA.C. 7:8-1.2 Definitions - “Major Development” — “...Major
development includes all developments that are part of a common plan of development or sale (for
example, phased residential development) that collectively or individually meet any one or more of
paragraphs 1, 2, 3, [or] 4, or 5 above. Projects undertaken by any government agency that otherwise
meet the definition of “major development” but which do not require approval [under] pursuant to the
Municipal Land Use Law, N.J.S5.A. 40:55D-1 et seq., are also considered “major development.”

Comment 1: Golf course projects should not be included as part of a common plan of development or sale. Golf
courses extend over several acres of land and include separate areas for the golf course, the club house, pool
areas, tennis court areas, etc. Individual projects that occur on a golf course should only count individually for
determining applicability of the stormwater regulations based on disturbance and proposed impervious areas,
unlike phased residential developments they are typically part of a common plan.

Description of Proposed Rule: N.J.A.C 7:8-1.6 Applicability to Major Development — This section of the
rules has been modified to simplify the legacy provisions by removing references to legacy provisions
at the municipal level and MS4 permittees.

Comment 1: This section of the regulations refers to “complete application” and “technically complete
application”. Additional references to “administratively complete application” have been made for other
applications. The Department should clarify the difference between phrases for determining legacy provisions
for a project.

Description of Proposed Rule; N.J.A.C. 7:8-5.2(d) — This section of the rule has been modified to include
additional projects that would qualify for exemptions from strict compliance with the stormwater
regulations. “(d) The following development projects are exempt from the groundwater recharge,
stormwater runoff quality, and stormwater runoff quantity requirements at N.JA.C. 7:8-5.4, 5.5, and 5.6,
respectively, provided that any vegetated areas temporarily disturbed to conduct the project are, to the
maximum extent practicable, revegetated with native, noninvasive vegetation upon completion of the
project:

1. The construction, reconstruction, or repair of an underground utility line or cable, or its
supporting infrastructure, such as conduit, junction boxes, and manholes;

2. The construction, reconstruction, or repair of an aboveground utility line or cable, or its
supporting infrastructure, such as poles and towers;

3. The construction, reconstruction, or repair of a public pedestrian access, such as a sidewalk
or trail with a maximum width of 14 feet, provided that the access is made of permeable
material;
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4, The maintenance of a dam; and
5. Public safety improvements undertaken by a public transportation entity as set forth in this
paragraph:
i. Installation of guiderail systems, such as rails, posts, impact attenuators, and
nonvegetated treatment surfaces, provided that any pavement utilized consists solely of
permeable material;

ii. Installation of traffic, utility, and ITS structures on poles including sign structures, such
as ftraffic signs, dynamic variable message signs, cameras, radios, fraffic signal
equipment, and their supporting cabinets;

iii. Installation of railroad lineside signaling systems; and

iv. Rockfall mitigation activities that do not result in a net increase of regulated motor
vehicle surface or impervious surface.”

Comment 1: ltems 1, and 2. should be clarified and/or modified to include storm pipes and sanitary pipes.

Description of Proposed Rule: N.J.A.C. 7:8-5.2(e} ~ This section of the rule has been modified and
identifies additional projects that would be exempt from strict compliance with the stormwater
regulations. “(e} A waiver from strict compliance from the green infrastructure, groundwater recharge,
stormwater runoff quantity, and stormwater runoff quality requirements at N.J.A.C. 7:8- 5.3, 5.4, 5.5, and
5.6 may be obtained for the enlargement of an existing public roadway or railroad, or the construction
or enlargement of a public pedestrian access, provided that the conditions at (e)1, 2, 3, and 4 below are
met. The construction of a new public roadway or railroad is not eligible for a waiver pursuant to this
subsection.”

Comment 1: This section of the rule for exemption of strict compliance with the stormwater management rules
should be revised to include airport runways and taxiways as well as linear public utility right-of -ways in the
exemption.

Comment 2: Projects that require offsite improvements to public roadways should be eligible for the waiver
request from strict compliance with the stormwater management rules. For similar reasons that public
transportation entities are eligible for the waiver, the same type of unique technical and physical challenges to
implement stormwater management measures would exist for cwners/applicants that are required to expand,
improve, etc. existing offsite public roadways, especially when the offsite improvements are remotely located
from the main project site. It should not matter who pays for or constructs the improvements to the public
roadways. The waiver should be available for the public roadway project irrespective of who is proposing the
improvement.

Comment 3: Golf course irrigation pond projects should be exempt from strict compliance with the 5.3, 5.4, 5.5
and 5.8. Although the project may include disturbance of more than 1 acre, the project would have a de minimis
impact to recharge, water quality or quantity since the goal of the project is to retain runoff, usually includes
minimal or no regulated vehicular motor surfaces and is used to irrigate the golf course.

Comment 4: The nature of many utility projects mirror that of roadways with respect to long linear developments
with limited areas of ROW and therefore should also be afforded the waiver of strict compliance from the
stormwater management requirements. Linear public ulility improvement projects present unique challenges for
stormwater management, given their shape (long, linear, often narrow corridors) and the practical difficulties of
implementing green infrastructure BMPs. Public utilities aren't positioned to, nor is it practical to, maintain
traditional Green Infrastructure BMPs across utility corridors spanning tens of miles long.

Description of Proposed Rule: N.J.A.C. 7:8-5.3(f), (g}, (h), and (i) — This section of the rule is new and
requires the implementation of green infrastructure measures to meet the stormwater regulations and
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also provides alternatives for projects that cannot implement green infrastructure measures due fo
unsuitable conditions at the site. “(f) A public transportation entity proposing a public roadway or
railroad project shall demonstrate compliance with the minimum design and performance standards for
groundwater recharge, stormwater runoff quality, and stormwater runoff quantity at N.J.A.C. 7:8-5.4, 5.5,
and 5.6, respectively, by utilizing green infrastructure BMPs from Tables 5-1 or 5-2 within the public
roadway or railroad project limits, unless green infrastructure BMPs from Tables 5-1 or §-2 cannot be
utilized due to unsuitable hydrologic, hydraulic, or physical conditions. If green infrastructure BMPs
from Tables 5-1 or 5-2 cannot be utilized within the public roadway or railroad project limits due to
unsuitable hydrologic, hydraulic, or physical conditions, (g} below shall apply.

(g) Where a public transportation entity demonsitrates that it cannot achieve compliance with the
minimum design and performance standards for groundwater recharge, stormwater runoff quality, and
stormwater runoff quantity within the public roadway or railroad project limits in accordance with (f)
above, the following requirements shall apply:

1. The public transportation entity shall demonstrate compliance with the minimum design and
performance standards for groundwater recharge, stormwater runoff quality, and stormwater
runoff quantity at N.J.A.C. 7:8-5.4, 5.5, and 5.6, respectively, by utilizing green infrastructure
BMPs from Tables 5-1 or 5-2 in disturbed lands immediately adjacent to the public roadway or
railroad project limits.

i All disturbed lands adjacent to the public roadway or railroad project limits shall be
investigated for achieving compliance with this paragraph regardiess of whether the
disturbed land is owned or conitrolled by the public transportation entity. For the purpose
of this subparagraph, disturbed land includes lawn, farmland, or other disturbed areas, but
excludes preserved farmland and wooded areas.

fi. The public fransportation entity’s investigation shall include lands held for recreation and
conservation purposes. However, such lands are not required to be utilized if the proposed
green infrastructure solution would violate State or Federal law or be inconsistent with or
require a release or modification of any recorded restrictions on the property.

jif. Compliance with the minimum design and performance standards for groundwater
recharge, stormwater runoff quality, and stormwater runoff quantity shall be achieved
within the disturbed lands immediately adjacent to the public roadway or railroad project
limits, unless the public transportation entity demonstrates that compliance within this
area cannot be achieved due to unsuitable hydrologic, hydraulic, or physical conditions.

2. If the public transportation entity has demonstrated that compliance with (g)1 above cannof
be achieved due to unsuitable hydrologic, hydraulic, or physical conditions, the public
transportation entity shall demonstrate compliance with the minimum design and
performance standards for groundwater recharge and stormwater runoff quality at N.J.A.C.
7:8-5.4 and 5.5, respectively, by utilizing green infrastructure BMPs from Tables 5-1 or 5-2 in
the land owned or controlled by the public transportation entity, and the disturbed areas
immediately adjacent thereto, located upsiream of the project and within the same HUC-14 as
the project.

3. If the public transportation entity has demonstrated that compliance with groundwater
recharge and stormwater runoff quality standards pursuant fo both (g)1 and 2 above and/or
stormwater runoff quantity standards pursuant to (g)1 above cannot be achieved due to
unsuitable hydrologic, hydraulic, or physical conditions, the public transportation entity may
utilize stormwater BMPs from Table 5-3 to comply with the unmet standards that have been
demonsirated to be not achieved pursuarnt to (q}1 and 2 above, as applicable, without the need
to request a waiver from strict compliance pursuant fo N.J.A.C. 7:8-5.2(e).

(h) If the public ftransportation entily seeking to enlarge an existing public roadway or railroad
demonsitrates that compliance with the design and performance standards for stormwater runoff quality,
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groundwater recharge, or stormwater runoff quantity cannot be achieved in accordance with (f) and (g)
above, it shall request a waiver from strict compliance pursuant to N.J.A.C. 7:8-5.2(e). The construction
of new public roadways or railroads are not eligible for the waiver from sirict compliance at N.J.A.C. 7:8-
5.2(e).

(i) For the purposes of (f} and (g) above, unsuitable hydrologic, hydraulic, or physical

cohditions means any physical, hydrologic, or hydraulic impediment that prevents the installation of a
functioning BMP on a particular area of land such as, but not limited to, high seasonal high wafer table
elevation, slope steeper than the maximum siope allowable for a BMP, karst topography, shallow depth
to bedrock, unavoidable adverse impact resulting from groundwater mounding, or physical impedances
caused by existing structures. Additionally, an inability to retain safe pedestrian passage shall be
considered an unsuitable physical condition. Demonstration of unsuitable hydrologic or hydraulic
conditions shall be supported by appropriate documentation that complies with the requirements sef
forth in the applicable laws, rules, ordinances, and construction codes, such as soil testing reporis, site
plans, survey maps, geclogical investigation reports, geotechnical reports, and/or photos. The
documents shall be submitted to the Department, along with the certification required at (j) below.
Further, the public transportation entity shall refain copies of the documents. Installation of a stormwater
BMP within the area of a sidewalk, whether within or outside the public roadway or railroad project limits,
shall provide sufficient pedestrian passage in the remaining sidewalk.”

Comment 1: This waiver of strict compliance should be revised to include airport projects. Most airport
properties exist in locations with unsuitable subsurface conditions (high groundwater, low infiltrating soils, etc.)
and the use of the majority of green infrastructure best management practices (Gl BMPs) are above ground and
Gl MTDs require plants/vegetation, which are both discouraged at airports for safety reasons because they
attract wildlife.

Comment 2: Exemptions and/or deviations from the stormwater management regulations provided to public
transportation eniities should also be provided to owners/applicants proposing improvements in similar
circumstances/locations. A private ownerfapplicant will have the same hardships as a public transportation entity
when constructing offsite public roadway improvemenis, airport hangars, etc. whether it be challenging
subsurface conditions, lack of available space and/or when improvements are proposed in remote locations from
the main project site. Filling sites to raise grades to provide adequate separation from unsuitable subsurface
conditions should not be required.

Comment 3: It should be confirmed or clarified that exemptions for improvements to existing public rcadways
apply regardless of whether these improvements are made by a private entity or a public transportation entity.
Similarly, the provisions of these sections should apply to all off-site public roadway and railroad improvements
required by a public transportation entity, irrespective of who constructs them, If this is not currently the case,
the proposed rules should be adjusted to ensure consistent treatment of all such public infrastructure projects,
as there is no difference in stormwater impact based on the entity performing the construction.

Description of Proposed Rule: N.J.A.C. 7:8-5.2(])5 — Any flow control device, such as an orifice, weir,
grate, or perforated pipe, at the outlet of the stormwater managementi measures shall be designed to
prevent the clogging of the flow control device while achieving the design and performance standards
at NJA.C. 7:8-5.4, 5.5, and 5.6.

Comment 1: The commentary on the rule indicates that the “Department will provide examples of acceptable
outlet designs in the New Jersey Stormwater BMP Manual, which can be utilized by applicants without the need
to provide additional proof of functionality. Applicants can also proposed alternative measures to the review
agency, but any such application would require additional information to demonstrate that the alternative outlet
design is sufficient to prevent clogging.” Often times reviewers view the BMP Manual as an extension of the
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regulations and not a guidance document, so if an applicant proposes something that does not exacily align with
the language in the BMP Manual, it gets flagged as non-compliant. The Department should clarify that the BMP
Manual is a guidance document showing how the rules can be applied, but is by no means the only way to apply
the rules. The public has not had the opportunity to comment on the BMP manual the same way as draft rule
propasals can be commented on through a formal process through the NJ Register notification.

Description of Proposed Rule: N.J.A.C. 7:8-5.5{a) — The Department has added “reconstruction” of one-
gquarter acre or more of regulated motor vehicle surface to the water quality thresholid. Furthermore, the
Department no longer intends to retain the reduced TSS removal requirement for redeveloped
impervious surfaces, which was 50% TSS removal and intends to require 80 percent TSS removal for all
new and redeveloped motor vehicle surfaces. “Stormwater runoff quality standards

(a) This section sets forth the minimum design and performance standards fo control stormwater
runoff quality impacts of major development. Stormwater runoff quality standards are applicable
when the major development results in an increase or reconstruction of one-quarter acre or more
of regulated motor vehicle surface.

Comment 1: Adding reconstruction of one-quarter acre or more to the major development will have significant
impact on redevelopment projects. Incorporating above-ground small-scale Gl BMPs to treat stormwater runoff
will reduce yield (parking loss, building square footage loss, public amenities). This will likely result in some areas
of the State designated as areas in need of redevelopment to remain in their current state.

Description of Proposed Rule: N.J A.C. 7:8-5.5(b) — This section of the rule is new and requires 95% TSS
removal rate for the water quality storm for projects that discharge within or to a 300-ft riparian zone.
“(b) Stormwater management measures shall be designed to reduce the post-construction load of total
suspended solids (TSS) in stormwater runoff generated from the water quality design storm from all new
and reconstructed motor vehicle surface as follows:

1. Ninety-five percent TSS removal of the anticipated load, expressed as an annual average, shall
be achieved for stormwater runoff from any new or reconstructed motor vehicle surface that is
proposed to be:

i, Discharged within a 300-foot riparian zone (as established by the Flood Hazard Area
Cornfrol Act Rules at N.J.A.C. 7:13-4.1{c)1); or

i, Discharged into an existing or proposed stormwater conveyance system that ultimately
discharges within a 300-foot riparian zone located within the same HUC14 as the major
development.

Comment 1: In situations where 95% TSS removal is required and the stormwater water quality storm cannot
be contained through infiltration/recharge, it should be acceptable to use a 50% TS5 removal BMP/MTD in series
with an 90% TSS small-scale Gl BMP to achieve the 85% TSS removal target. This would still meet the intention
of incorporating the use of small-scale Gl BMPs in the stormwater design while allowing design engineers more
practical options that meet the intent of the higher TSS removal rates. The downstream receiving water doesn't
benefit from the use of two Gl BMPs. Requiring use of only two small-scale Gl BMPs in series in this situation
- will likely be technically impracticable due to the subsurface conditions (high groundwater, low permeable soils,
etc.) and the verticai drop required across the two small-scale Gl BMPs.

Description of Proposed Rule: N.J.A.C. 7:8-5.5(b)2.i. - This section of the rule is new and provides a
reduced TSS removal rate for public transportation entities where the 80% TSS removal rate cannot be
achieved. “2. Eighty percent TSS removal of the anticipated load, expressed as an annual average, shall
be achieved for the stormwater runoff from [the net increase of] any new or reconstructed motor vehicle
surface not covered at (b)1 above, except as follows:

317 George St., Suite 205, New Brunswick, NJ 08901-2008 732-729-9900



i. Where a public transportation entity demonstrates that achieving 80 percent TSS removal
pursuant to (b)2 above for a public roadway project would require acquisition of developed or
otherwise encumbered land outside of the entity’s existing right-of-way along the section of
roadway being improved or constructed, the public transportation entity shall instead provide
water quality treatment to the maximum extent practicable, with a minimum water quality
treatment of 50 percent TSS removal for all new and reconstructed motor vehicle surface.

Comment 1: This section of the rule should be applicable to owners and/or applicants that are required to
implement offsite public roadway impravements for their projects. Any applicant will have the same hardships
as a public transportation entity when constructing offsite public roadway improvements whether it be challenging
subsurface conditions, lack of available space and/or when improvements are proposed in remote locations from
the main project site.

Comment 2: For owners/applicants looking to redevelop sites, the approach defined in this section of the rule
should also be an acceptable approach for providing some level of water quality where none existed.
Redeveloping sites and having to provide water quality measures using green infrastructure measures meeting
the same criteria as undeveloped sites will reduce yield on the site (less parking, less building, etc.). Other states
such as New York have implemented a redevelopment approach that offers multiple options to provide an
appropriate level of water quality based on the extents and nature of the redevelopment project such as reducing
impervious area, treating a smaller percentage of the site with standard BMP practices, treating a larger
percentage of the site with an alternative BMP practice (such as a MTD) treating runoff at a 50% TSS removal
rate, or a combination of the options.

Comment 3: It shouid be confirmed or clarified that exemptions for improvements to existing public roadways
apply regardless of whether these improvements are completed by any applicant. Similarly, the provisions of this
section should apply to all off-site public roadway and railroad improvements required by a public transportation
entity, irrespective of who constructs them. If this is not currently the case, the proposed rules should be adjusted
to ensure consistent treatment of all such public infrastructure projects, as there is no difference in stormwater
impact based on the entity performing the construction.

Description of Proposed Rule: N.J.A.C. 7:8-5.5(b)3.,j. — This section of the rule is new and requires
stormwater management measures to be designed to meet specific poliutants as defined in a TMDL or
established by EPA. “(j) Stormwater management measures shall be designed to incorporate any
additional measures specified in a TMDL(s) approved or established by the EPA, unless otherwise
required pursuant to N..J.A.C. 7:14A-25.6(e).

Comment 1: The updated Gl BMPs provided in the rule and the best management practices manual only list
approved TSS removal rates. If projects will also be held to targeting specific pollutants based on an approved
TMDL or established by EPA, can Table 4.2 be relied on for removal of specific nutrient removal rates since it is
from the 2004 issuance of the BMP manual? An updated table considering small-scale Gl BMPs nutrient removal
rates should be provided, which would presumably have more effective removal rates because of reduced
drainage areas then what is currently provided in the BMP manual.

Description of Proposed Rule: N.J.A.C. 7:8-5.6(b)2.i. — If the analysis demonstrates that there is no
increase in the volume or peak runoff rates of stormwater leaving the site, and the change in timing is
solely a result of the proposed installation of BMPs to comply with N.J.A.C. 7:8-5.5 or (d) below, then no
analysis of downstream flooding impacts shall be required, unless the review agency determines that
the project will result in increased flood damages downstream of the site.

Comment 1: Please provide examples of instances that would cause the review agency to determine that the
project will result in increased flood damages downstream of the site. Reducing both peak flows and volume
should be sufficient to show no downstream impact. As written, the regulation is still very open ended and
subjective to interpretation.
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Description of Proposed Rule: N.J.A.C. 7:8-5.6(d)1.i. — This section of the rule is new and describes
methodologies to address retention of the water quality on-site. “(d} Except as provided at (d)3 below,
the design engineer shall demonstrate that the major development meets the minimum volumetric
reduction standard in accordance with (d)1 and/or 2 below.

1. Stormwater management measures shall be designed to achieve retention of the water quality
design storm by incorporating green infrastructure BMPs from Table 5-1 and Table 5-2 unless
(d)1i below applies:

iif. Where an applicant demonstrates that compliance with this paragraph is technically
impracticable as set forth at N.J.A.C. 7:8-4.6(a}1, or the type of stormwater is subject to

N.J.A.C. 7:8-5.4(b)3, a major development site shall instead meet the hydrograph

requirements at (d)1i(1) and (2) below:

{1} The runoff peak flow rate of the water quality design storm from the site shall be less
than the runoff peak flow rate of the water quality design storm from a drainage area
equivalent to the size of the disturbed area of the major development, with a woods
cover type, in good hydrologic condition and on Hydrologic Soil Group D soil; and

{2) The runoff hydrograph duration of the water quality design storm from the site shall be
greater than the runoff hydrograph duration of the water quality design storm from a
drainage area equivalent to the size of disturbed areas of the major development, with
a woods cover type, in good hydrologic condition, and on Hydrologic Soil Group D soil.
For the purposes of this subparagraph, “runoff hydrograph duration” means the
duration between the time that the runoff flow rate starts to be greater than zero to the
time that the runoff flow rate becomes zero.

Comment 1: Filling the site to provide required separation of proposed BMPs from unsuitable subsurface
conditions (high groundwater, low permeable soils, efc.) should be included as one of the technically
impracticable options for not being able to retain the water quality volume on site.

Comment 2: The rule is unclear in how this reduction can be met for options 1.i.(1) and {(2). The rules should
be clarified to indicate what means can be used to achieve the reduced rate and the release rate. BMPs listed
in Table 5-3 should be included as options for meeting this condition and analysis examples for each BMP
included in the BMP manual.

Comment 3: Where water quality is achieved via a BMP that cannot by itself meet the hydrograph duration
requirement, such as a green MTD that does not have the capacity for volume storage, please advise if the
hydrograph duration requirement could be met via a non-green MTD (such as an underground detention basin).
This would be very helpful for situations such as a parking lot reconstruction project with a high groundwater
table.

Description of Proposed Rule: N.JLA.C. 7:8-5.6(d)3. — This section of the rule and removes the volume
reduction for public fransportation enfities for projects that include upsizing of existing stormwater
cohveyance systems. “3. The volumetric rediction standards of this subsection shall not be applicable
to projects that are undertaken by a public transportation entity in cases where the project meets the
definition of major development solely because the project results in increased capacity of an existing
stormwater conveyance system.”

Comment 1: This section of the rule should be applicable to owners and/or applicants that are required to
implement offsite roadway improvements for their projects. A private owner/applicant will have the same
hardships as a public transportation entity when constructing offsite roadway improvements that only include
upsizing of existing stormwater infrastructure.
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Comment 2: It should be confirmed or clarified that exemptions for improvementis to existing public roadways
apply regardless of whether these improvements are made by any applicant. Similarly, the provisions of this
section should apply to all off-site public roadway and railroad improvements required by a public transportation
entity, irrespective of who constructs them. If this is not currently the case, the proposed rules should be adjusted
to ensure consistent treatment of all such public infrastructure projects, as there is no difference in stormwater
impact based on the entity performing the construction.

Description of Proposed Rule; N.J.A.C. 7:8-5.9/10 — Section 5.9 and new section 5.10 of the rule
addresses variance relief from the design and performance standards of the stormwater rules. *7:8-5.10
Departmental variance from the design and performance standards for stormwater management
measures

(a) The Department may grant a variance from the design and performance standards at N.J.A.C.
7:8-5.3, 5.4, 5.5, and 5.6; provided the following conditions are mef:

1. The applicant provides a written report, prepared by each MS4 permittee with
postconstruction stormwater management review obligations for the project, which
demonstrates how the requirements at N.J.A.C. 7:8-4.6(a)1, 2, and 3 and the Minimum
Standards for Post Constfruction Stormwater Management in New Development and
Redevelopment of the applicable MS4 permit(s) are met. At a minimum, this demonstration
shall include an explanation as to why it is impracticable fo accomplish the onsite
stormwater management requirements of this chapter, and how the proposed offsite
mitigation will ensure that the requirements at N.J.A.C. 7:8-5.3, 5.4, 5.5, and 5.6 are met.

i» Where a project is not subject to municipal approval, the requirement at N.J.A.C. 7:8-
4.6(a) referencing municipal approval or compliance with a municipal mitigation plan
shall not apply;

i, If the variance that resulted in the mitigation project being required is from the green

infrastructure standards at N.J.A.C. 7:8-5.3, then, notwithstanding the requirement
at N.J.A.C. 7:8-4.6(a)3vi regarding the use of green infrastructure BMPs at Tahle 5-1,
the mitigation project may use green infrastructure BMPs listed at either Table 5-1
or Table 5-2, provided the applicant is a public transportation entity proposing a
public roadway or railroad project and all other requirements of this section are met;
2. Except where a project is not subject to municipal approval, the applicant provides a
preliminary or final site plan approval from the municipality, which includes a variance from
the design and performance standards set forth in its municipal stormwater management
plan and stormwater control ordinance(s);
3. Except where a project is not subject fo municipal approval, there is no deviation in the
project design and performance standards as those approved in the municipal variance; and
4. The Department determines the written report is prepared pursuant to (a)1, 2, and 3 above
and demonstrates that:
i. The requirements at N.J.A.C. 7:8-4.6(a)1, 2, and 3, as appropriate, are salisfied; and
ii. There will be no adverse impacts to surrounding properties as a result of granting
the variance pursuant to the standards in this subsection.
(b) Within 30 calendar days of completion of the required stormwater mitigation project(s), the
permittee shall provide documentation to the Department that the mitigation was accomplished.

Comment 1: An applicant should have an option of requesting variance relief from the Department andfor a
municipality from strict compliance with the requirements of N.J.A.C. 7:8-5.3, 5.4, 5.5 and/or 5.6 if an applicant
can demonstrate meeting the requirements is technically impracticable due to existing subsurface conditions
(high groundwater, low permeable soils, etc.) summarized by a detailed subsurface investigation corroborated
by a licensed geotechnical professional. Raising sites by several feet should not be considered an acceptable
approach to meeting the requirements. Currently, the existing rule and proposed amendment, still requires some
sort of offsite mitigation project.
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Comment 2: There should be a similar administrative waiver process in NJAC 7:8 as the hardship waiver
process in NJAC 7:13 {FHA Rules) to grant relief from strict compliance with the stormwater management rules.

Comment 3: Dual approval from two or more agencies on the same regulation does not resulf in any benefit to
the environment. A hierarchy of agency approval should apply and be accepted by the other reviewing
agencies.

Thank you for the apportunity to submit these comments. We welcome a discussion on any and all points at
any fime.

Sincerely,

Dan Kennedy
CEO, NAIOP NJ Chapter
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NAIOP

COMMERCIAL REAL ESTATE
DEVELOPMENT ASSOCIATION

NEW JERSEY CHAPTER

September 19, 2025
VIAELECTRONIC MAIL

Chris Segal, Esq.

Attention: DEP Docket No. 05-24-05

Office of Legal Affairs

New Jersey Department of Environmental Protection
401 East State Street, 7th Fioor

Mail Code 401-04L

PO Box 402

Trenton, NJ 08625-0402

RE: Notice of Proposed Substantial Changes Upon Adoption to Proposed Amendments and
New Rules: DEP Docket Number: 05-24-05

Dear Mr. Segal:

NAIOP New Jersey, the Commercial Real Estate Association (NAIOP NJ), is grateful for the opportunity
to provide comments in response o the New Jersey Department of Environmental Protection’s
(NJDEP) Protecting Against Climate Threats (NJPACT), Resilient Environments and Landscape
(REAL) notice of proposed substantial changes to the proposal released last year.

Background

[n our original comment letter dated November 4, 2024, we reinforced that NAIOP recognizes the need
for prudent planning but believe that extreme measures to address conditions related to climate change
or any long-term risk will have unintended conseguences.

We accept that conditions for development and redevelopment should be reconsidered due to climate
change-related variables such as sea levels rising, temperatures increasing and changes in
precipitation levels. Current projections from peer-reviewed studies still show a wide range of potential
outcomes. As such, we continue to argue for a measured approach that balances environmental
concerns with economic growth and community-based issues.

We continue to believe that the original proposal was fatally flawed. We do not believe that the
proposed amendments are sufficient to overcome the critical errors made by the Department
from the start of this process.

NAIOP NJ made two primary, inter-connected recommendations in its original comment letter:

Primary Recommendation #1, the NJDEP should take into consideration all the feedback from
stakeholders that have commented and propose a more reasonable set of reforms. A matter like
this deserves full vetting and should not be rushed to meet a politically motivated timeframe.

As part of the NJDEP agency response to public comments, NJDEP should compile all
comments verbatim and provide an itemized response to each individual comment to allow for
proper vetting. For instance, the final adoption document for the 2023 Inland Flood Protection
rule failed to appropriately address many comments as NJDEP attempted to compile multiple
comments into one (1) single response.
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Response: The NJDEP only compiled comments and provided a response fo specific aspects
of the proposal where substantial amendments are being proposed. In any final action, all
comments received should be itemized and addressed.

Primary Recommendation #2, the Preliminary NJ State Development & Redevelopment Plan
should be released and go through the “cross-acceptance” process as per the State Planning
Act. The NJDEP should consider input related to this document, which should be guiding
proposals of this nature, and add balance to the proposal to address other crucial public policies
like the critical need for market rate and affordable housing.

Response: The NJ State Development & Redevelopment Plan has yet to be finalized and the
NJDEP has failed to consider the input from local governments and the private sector received
during the “cross acceptance” process except for sorne limited allowance for affordable housing
within a proposed substantial change.

Comments on Substantial Changes (SC) Proposed by the Department

SC#1: N.J.A.C. 7:7-9.50 Inundation Risk Zone, N.J.A.C. 7:7-17.7 Basi¢ Requirements for
Mitigation Proposals, N.J.A.C. 7.7 A-11.6 Basic Requirements for Mitigation Proposals, N.J.A.C.
7:8-5.7(e)Calculation of Stormwater Runoff and Groundwater Recharge, N.J.A.C. 7:13-3.1
General Provisions for Determining the Flood Hazard Area, Floodway, and Inundation Risk Zone
Along a Regulated Water, N.J.A.C. 7:13-3.2 Determining the Flood Hazard Area Along a
Regulated Water, N.J.A.C. 7:13-3.4 Determining the Inundation Risk Zone Along a Regulated
Water, N.J.A.C. 7:13-3.8 Determining the Flood Hazard Area and Floodway Determined by
Calculation, N.J.A.C. 7:13-11.5 Requirements for a Regulated Activity in an Inundation Risk
Zone, N.J.A.C.7:13-13.7 Basic Requirements for Mitigation Proposals - Revised Sea Level Rise
Projections, Reflecting Four Feet of Sea Level Rise, Adding a Provision for the Department to
Take Action Every Five Years to Review Updated New Jersey Sea Level Rise and Precipitation
Data, and Removing Provisions Related to Sea Level Rise Signage

Comment 1: The NJDEP has publicly acknowledged through the PACT process that models projecting
conditions past 2050 have far less certainty. Nevertheless, the REAL proposal relies on projections out
to 2100. Given any change in the elevation of the flood hazard area will have a substantial impact on
both new development and redevelopment of existing sites, we recommend that any projection on sea
level rise (SLR) or precipitation be limited to 2050, to ensure that regulation is based on the most
accurate data projections, and not speculation. We also note that in addition to adopting an SLR
projection based on admittedly less reliable data, NJPACT-REAL alsc adopted an SLR projection which
STAP identified as being less than 17% likely to occur.

NJDEP has not provided any rationalization for proposing regulations based on projections with such
a low confidence, giving the appearance that the CAFE levels proposed are arbitrary and capricious.
As such, we disagree with the NJDEP proposal to change to reflect four feet of SLR rather than five
feet. To the extent the 2019 STAP report represents the “best available science,” projected SLR
should be set based on a projection no further out than 2050 (DEP’s admitted threshold of
accuracy), using a projection with a 50% likelihood given all the additional risk factors built into
NJDEP’s existing land use paradigm.
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Comment 2: In the NJDEP’s response in the “The Department Continues to Follow the Best Available
Science” section it states that it only considered assessments of the “trajectory of global temperature
increases that were not available at the time of the REAL notice of proposal.” It was simply the change
in this one variable that generated a lesser SLR projection while the many other variables in the model
were not reassessed at all. This is not “following the best available science” by any objective scientific
standard.

Comment 3 [Focused on Proposed Changes @ N.J.A.C. 7:8-5.7 and N.J.A.C. 7:13-3.1(e)]:

The NJDEP can and should update its standards over time as the accuracy of these SLR models are
tested against reality. However, regular, mandated updates to the rules every five years injects a high
degree of uncertainty for property owners, developers, and investors for large, planned projects in the
State such as large residential projects, movie studios, airport improvement projects,
hospitals/healthcare projects, large data centers, etc. The rules may change multiple times over the
course of a project's planning or lifespan. This instability makes long-term projects a moving target and
undermines confidence in the predictability of regulation. Basing a critical zone on projections for a
distant target like 2100, while regularly amending the underlying data, forces current decisions to be
based on an ever-changing future risk assessment. As climate models evolve, the five-year review
could lead to the expansion or contraction of the IRZ, significantly altering property rights and values
with little warning. Further:

« The proposed language is too open ended and requires clarification and confirmation on how this
applies to the “current” and “projected” precipitation data. Please consider amending the
language to outline the data sources that will be used to reevaluate every five years. Provide
clarification on how the five-year evaluation will impact the precipitation rate “multipliers” for the
projected storm events.

s This amendment to the proposed rule was made in response to commenter concerns that exist
in a scenario where the actual increase in rainfall and sea level rise do not keep up with the pace
that is currently projected within the various DEP rules. Please consider adding provisions to
analyze the effectiveness of previous rule changes and how new development has been
successfully implemented.

s The five-year reevaluation should be subject to public comment to ensure the evaluation is
properly vetted. This would be consistent with NJDEP past practices for previcus Rule
amendments,

¢ The rules should include a six (6) month “legacy” period iffwhen the sea level rise and precipitation
data is amended. The development community and regulatory enforcement community need
consistency and advanced knowledge of data sources to properly design and regulate. The
legacy period provision would be consistent with NJDEP past practices for previous amendments.

We request that the NJDEP formally clarifies:

e Will the language in the rules be amended such that they automatically incorporate updates to
external data sources into the rules? For example, NOAA Atlas 15 is anticipated to be released
in 2026. Wil New Jersey still be applying multipliers to outdated data sources until the next 5-
year interval in 2031 arrives?

s Provide clarification on which specific aspects of the various rules are subject to change pending
each five-year reevaluation.
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e Provide clarification on what happens if the Department does not take action within a particular
five~year cycle.

Comment 3: We support removing provisions related to SLR signage on any new or substantially
improved building that is habitable in an IRZ.

SC#2: N.J.A.C. 7:7-9.50 Inundation Risk Zone, N.J.A.C. 7:13-8.1 Reconstruction, Relocation,
Expansion, and/or Elevation of a Building Outside a Floodway and an Inundation Risk Zone,
N.J.A.C. 7:13-11.5 Requirements for a Regulated Activity in an Inundation Risk Zone, and
N.J.A.C. 7:13-12.5 Requirements for a Building

Comment: While we are in support of these changes to the rule proposal in general, we note that we
are not in support overall of the basis of the [RZ zone using year 2100 models. This conservative IRZ
designation for the year 2100, and its associated building restrictions and elevation requirements, will
impose significant financial burdens on property owners and developers. The increased costs may
reduce property values and hinder economic development in coastal communrities, which could
disproporticnately affect businesses.

SC#3: N.J.A.C. 7:7-12.21 Submerged Cables--Changing Provisions Regarding Burial Depth

Comment: No Comment

SC#4: N.J.A.C. 7:7-13.16 Boundaries for Coastal Planning Areas, CAFRA Centers, CAFRA Cores,
CAFRA Nodes, and CAFRA Critical Environmental Sites--Clarifying Inundation Risk Zone as
Exclusion From or Designated as a CAFRA/Critical Environmental Site Within Areas Designated
as a CAFRA Core, Node, or Center

Comment: NAIOP NJ supports this substantial change to address the deficiency in the original
proposal which would have had the IRZ subject to a three-percent cover limit. The NJDEP’s clarification
and associated explanation regarding the process will serve to avoid confusion and minimize
unintended consequences.

SC#5: N.J.A.C. 7:7-23.2 , 7:7TA-16.2 , 7:13-18.2 General Application Requirements--Clarifying
Scope of Written Consent for an Activity from the Holder(s) of the Right-of-Way or Easement

Comment: [t is our position that there is ambiguity with this amendment as proposed and improperly
calls for the reviewer to interpret this requirement on a case-by-case basis and without clear criteria to
guide the applicant. Additionally, with not all easements and rights of way are the subject of specific
writing let alone a recording. The inability to locate such writings may delay critical infrastructure or
resilience projects unnecessarily.

SC#6: N.J.A.C. 7:7-26.1 , 7:7A-19.1 , and 7:13-21.1 General Application Review Provisions,
N.J.A.C.7:8-1.6 Applicability to Major Development--Applying Standards Prior to REAL for
Projects Obtaining Certain Approvals

Comment 1: NAIOP NJ supports this substantial change to allow 180 days of time before permits are
subjects to any new standards and/or approvals resulting from this proposal. That said, we remain
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concerned about the NJDEP's capacity to handle the extraordinary changes to a wide range of
regulatory programs with current staffing levels and challenges with internal management succession.

Comment 2: The Department has correctly recognized that projects that have receive approvals based
on economic benefits from government incentive programs prior to the effective date of this rule
proposal should not be subject to the new requirements imposed under the proposed rules. However,
the limitation of that recognition to only “New Jersey studio partner” or “New Jersey film-lease partner,
is arbitrary, capricious, and unreasonable insufficient given the breadth of the various economic
incentive programs that have been authorized to support specific projects. The Department has not
identified any analysis, study, legislative authority, or other objectively supportable basis for not
recognizing that all projects that are the subject of economic incentives based on that project’s design
or parameters prior to the effective date should receive the same consideration. Such economic
incentive programs include, by way of example, all project-specific incentive programs administered by
the New Jersey Economic Development Authority, all Payment-In-Lieu-of-Taxes (PILOT) or other
project-specific property tax relief provided by municipal, county, or State agencies, Brownfield
Redevelopment Agreements, projects that include work funded by the nfrastructure Bank among other
local, county, state, and federal economic incentive programs.

SC#7: N.J.A.C. 7:7-27.9 and 7:13-22.3 Deed Notice Requirement for an Authorization Pursuant
to a General Permit-By-Certification, General Permit, or an Individual Permit--Exempting the
nstallation, Replacement, or Repair of Underground Utility Lines Constructed Within a
Previously Recorded Easement

Comment: We support adding an additional exemption under the deed notice requirements for the
installation, replacement, or repair or underground utility lines constructed within a previously recorded
easement. Additional exemptions should be considered if these rules are put into practice.

SC#8: N.J.A.C. 7:7TA-7.1 General Permit—-Maintenance and Repair of Existing Features—
Changing Permit Criteria for Stormwater Basins

Comment 1. We are in full support of the Department recognizing the importance of
developers/redevelopers being permitted to modify and reconfigure existing human-made stormwater
management basins where wetlands have formed to comply with the current stormwater regulations at
the time of a new permit application for changes proposed on a property.

Comment 2: We respectfully request that this proposal be revised to explicitly allow disturbance and
removal of wetlands within human-made stormwater basins, provided the basin is replaced or retrofitted
with a compliant green infrastructure (Gl) stormwater management facility. Alternatively, the rule could
be modified to require no net loss of vegetation within the stormwater management feature, allowing
for replanting with appropriate Gl vegetation such as bioretention plantings or other vegetated systems.

Wetlands often form within human-made stormwater basins as a result of sediment accumulation and
basin bottoms can be ever changing based on routine maintenance activities. As such, requiring
applicants to demonstrate no net loss of wetlands — and more critically, no net loss of their functions
and values — may be impractical and overly burdensome, especially when the proposed modifications
are intended to improve water quality and comply with the current stormwater regulations.

We respectfully request the Department to strongly consider the above amendments to the proposed
rule. Should the Department decide to not amend the proposed rule, we respectfully request that the
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Department clarify how applicants are expected to demonstrate compliance with the “no net loss of
wetlands, or their functions or values” standard in these contexts.

SC#9: N.J.A.C. 7:8-1.2 Definitions--"Major Development" and N.J.A.C. 7:8-5.5 Stormwater Runoff
Quality Standards--Regulation of Reconstruction of a Motor Vehicle Surface

Comment 1: The proposed amendment to the definition of “major development” to include the
reconstruction of one-quarter acre or more of motor vehicle surface or impervious sutface introduces
ambiguity when considered alongside the other definitions of “reconstruction” and “disturbance” that
are proposed under this current rule amendment.

The current NJDEP rule amendment proposes:

- “Reconstruction” is defined as the replacement, rebuilding, or restoration of a lawfully existing
structure.

- “Disturbance” includes the placement or reconstruction of impervious surface or motor vehicle
surface, as well as activities such as soil movement and vegetation clearing.

- Importantly, maintenance activities such as milling, repaving, and resurfacing are explicitly
excluded from the definition of disturbance.

By using the term “reconstruction” in the revised definition of “major development,” the Department may
unintentionally create confusion regarding the applicability of stormwater review. The term
“reconstruction,” as the definition is currently proposed, does not explicitly exclude the maintenance
activities that are identified in the proposed definition of “disturbance”.

Given the Department’s stated intent to regulate stormwater impacts from the disturbance of one-
quarter acre or more of existing motor vehicle and impervious surfaces, but not activities that are not
considered disturbance per the proposed definition, it would be more appropriate and consistent to
revise the definition of “major development’ to refer to “the disturbance of one-quarter acre or more of
motor vehicle surface or impervious surface since (the effective date of this rulemaking).”

We respectfully request that the Department clarify the language in the final rule to reflect this intent
and avoid regulatory confusion.

Comment 2: The proposed amendment to include “reconstruction of one-quarter acre or more of motor
vehicle surfaces” under the stormwater runoff quality standards removes a key incentive for
redevelopment projects. Historically, redevelopment has been subject to a reduced total suspended
solids (TSS) removal requirement of 50%, recognizing the inherent challenges and costs assaciated
with redeveloping previously disturbed sites—such as demolition, disposal, and retrofitting existing
infrastructure.

Eliminating this reduced standard and requiring 80% TSS removal for both new and redeveloped motor
vehicle surfaces may discourage redevelopment in favor of greenfield development. This shift could
undermine smart growth principles and contradict broader environmental goals, particularly in areas
where redevelopment is essential for revitalization, resilience, and sustainable land use.

We respectfully request that the Department reconsider retaining the 50% T3S removal standard for
redeveloped motor vehicle surfaces. Maintaining this distinction would continue to support
redevelopment as a preferred strategy, balancing environmental protection with practical feasibility and
cost-effectiveness.
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SC#10: N.J.A.C. 7:13-2.2 Regulated Waters--Changing Exemption Regarding Hydrologic
Connection with Other Surface Waters

Comment 1: As we stated in our original comment letter, historic waterways that have been piped,
culverted, ditched, or similarly modified in many cases are undersized and in need of replacement with
a larger pipe, culvert, or ditch. These upgrades help mitigate the risk of flooding, which is an overall
goal of this rule proposal. We continue to seek clarity on how deleting this exemption will impact the
improvement to human-made structures that would have a clear beneficial effect on the environment
(i.e. reducing localized flooding).

Comment 2 The Department has mentioned that there have been observations where a naturally
occurring surface water may form, dissolve, and reform, carrying surface runoff and eventually discharge
to other surface waters. Are there specific examples of this instance? Provide specific examples of
where these conditions occur throughout the state to justify its implementation on a statewide scale.

Comment 3: The Department should remove the “subsurface hydrologic connection” requirement of
this rule change. The isolated nature of ponds or depressions should simply be based on surface
hydrology as the Flood Hazard Area Control Act rules do not regulate groundwater and subsurface
connections.

Comment 4: \What demonstration(s)} will be required for applicants and/or the state to prove whether an
isolated water is or is not hydrologically connected to a regulated water via subsurface interactions? The
Department should provide specific instructions on how to determine surface connection to a regulated
water. For instance, the storm event(s) that need to be analyzed to determine “overtopping” of the
isolated pond or depression to prove surface connection.

Comment 5: Does the department have qualified reviewers that can determine if a water body is truly
isolated? Performing the correct analyses to prove whether waters are isolated could introduce
immense additional expenses to developments. The Department should provide more guidance on how
the isolated nature of waters will be reviewed.

SC#11: N.J.A.C. 7:13-2.5 Exempt Activities--Regarding Limited Placement or Underground
Jacking of One or More Underground Utility Lines

Comment: No comment

SCi#12: N.J.A.C. 7:13-7.8 Permit-By-Registration 8--Construction of a Deck, 7:13-7.11 Permit-By-
Registration 11--Construction of a Fence, 7:13-7.14 Permit-By-Registration 14-—Construction of
a Footbridge, 7:13-7.17 Permit-By-Registration 17--Forest Management Activities, 7:13-7.26
Permit-By-Registration 26--Construction of a Fence Along and/or Across a Regulated Water to
Manage Livestock, 7:13-8.4 General Permit-By-Certification 4--Construction of a Footbridge,
7:13-8.11 General Permit-By-Certification 11--Construction of Barrier-Free Access to a Building
in a Floodway, 7:13-9.4 General Permit 4--Creation, Restoration, and Enhancement of Habitat
and Water Quality Values and Functions, and 7:13-9.8 General Permit 8--Construction of a
Footbridge--Minimum Opening Size of Various Structures

Comment: We support the NJDEP amending the proposed requirements to better align with building
codes under the UCC and remove the ambiguous language (“sufficiently l[arge openings”) as originally
proposed.
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SC#13: N.J.A.C. 7:13-12.5 Requirements for a Building and N.J.A.C. 7:13-12.6 Requirements for
a Railroad, Roadway, Parking Area, or Airport Runway or Taxiway--Changes to Standards for
Dry Access and Dry Floodproofing

Comment: We feel the substantial amendments do not go far enough. We feel that if an applicant
establishes that the project falls within meets one of the provisions of N.J.A.C. 7:13-12.6(c)2, the
applicant should then be exempt from requirements of N.J.A.C. 7:13-12.5 as having demonstrated a
basis not to require off-site dry access.

Requiring off-site dry access should not be required for public roadways that already are use for access
by those traveling to or from other properties. The potential for access issues on those public roadways
is already an issue of which governmental entities with jurisdiction are obviously already aware of such
access issues and have made policy-based issues on the priority to which such access issues are
given. The absence of resolution of those off-site site access issues should not preclude any individual
property from being developed.

The requirement to provide off-site dry access presumes that there are no plans, protocols or
approaches by the governmental entity with jurisdiction over that area to provide relief and/or
emergency responses. The Department has not identified any peer-reviewed study or analysis for that
presumption and the Legislature has not vested the Department with determining whether such relief
or emergency response is adequate.

The Department should not require additional burden by the applicant if the occupied spaces (building)
are above the flood hazard elevation (FHE) and the adjacent roadway network is within the flood hazard
and is not within control of the applicant. The applicant should not have to demonstrate dry access if
the FHE is beyond the roadways immediately adjacent to the project.

We request clarification on if the requirement is to go beyond the subject site, then what is the distance
from the site for which dry access must be established?

SCi#14: N.J.A.C. 7:13-12.5 Requirements for a Building — Dry Floodproofing

Comment: We support the NJDEP amending its proposal to better align with the National Flood
Insurance Program (standards), the UCC and ASCE 24-24 by removing the prohibition on floodproofing
in the future IRZ or withing floor prone areas where velocity is unknown.

SC#15: N.J.A.C. 7:13-15.1 Hardship Exception for an Individual Permit and N.J.A.C. 7:13-1.2
Definitions

Comment 1; We recognize that the existing rules provide for hardship exemption, where there is a
compelling public need for the project or regulated activity. We support the clarification that a compelling
public need is inclusive of the need to provide affoerdable housing.

That said, the reality is that most affordable housing is delivered in concert with market rate housing in
one project. Ideally, projects that include affordable housing will have a mix of uses. There are very few
stand alone 100% affordable housing projects proposed in the state,

As such, we request that the NJDEP provide clarity on how mixed-use projects and/or blended
affordable and market rate residential projects will be handed.

Comment 2: To successfully achieve a hardship waiver, an applicant must demonstrate they satisfy
the criteria at NJAC 7:23-15,1(c) and that “a hardship exception shall only be issued if they regulated
activities would not pose a threat to public health, safety, and welfare. We struggle to see how the
NJDEP could issue any hardship waiver in any areas projected by the REAL rules to have additional
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risk. Preliminarily, this proposal appears to disingenuously address the comments and concerns related
to the delivery of affordable housing in a state where we are in a housing crisis.

As such, we request the NJDEP to provide examples of projects or scenarios where a hardship waiver
would be successful.

SC#16: N.J.A.C. 7:7-8.26 Riparian Zones--Changes to Exemptions

Comiment: No comment

SC#17: N.J.A.C. 7:7A-7.15 General Permit 15--Mosquito Control Activities--Change Regarding
Thin Layer Placement

Comment: No comment

SC#18: N.J.AC. 7:13-9.2 Mosquito Control Water Management Activities~~-Removing
Requirement for Certification for Site-Specific Project Proposals

Comment: No comment

SC#19: N.J.A.C. 7:13-12.5 Requirements for a Building

Comment: It is our position that man-made features should not possess a riparian zone. N.J.S.A.58 —
16(A)51 refers to definition of floodway references a channel which is defined as a natural stream and
portions of the FHA joining that natural stream channel. Man made channels are not naturally occurring
features. Former streams that have been enclosed underground (i.e., piped or culverted former
watercourses) do not fall within the statutory definition of a natural stream channel and the Depariment
should not equate an underground man-made underground pipe or culvert as a “channel.”

The regulation of vegetated features that are not the directly supported by a nearby man-made
watercourse is beyond the scope of the Flood Hazard Control Act. Further, the placement of any
riparian buffer on a man-made feature regardless of whether the adjacent areas are supported by
waters from that man-made feature (i.e., the water in the man-made feature does not provide water to
support vegetation in those adjacent areas is inappropriate and beyond the enabling legislation. By
way of example, planted areas that happened to be next to a man-made water conduit and would exist
regardless of the water conduit, do not provide a basis for imposing a riparian zone in that aera.
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ORIGINAL COMMENTS MADE BY NAIOP NJ THAT REMAIN UNNADDRESED BY NJDEP

The following comments were made by NAIOFP NJ in its original comment letter have not been
addressed. We are resubmitting them again on the record to ensure they are properly reviewed and
addressed by the Department.

Description of Proposed Rule: N.J.A.C. 7:13-2.4 (a)10 — Exempt aclivities include placement of
one or more utility poles, such as telephone and electric poles, or structures on poles intended
to facilitate travel safetly along a public roadway or railroad, such as overhead signs, variable
message signs, streetlights, and traffic signal equipment, provided the conditions at (b) below
are met and:

i. No disturbance is located within 25 ft of any fop of bank, except where the pole or
structure replaces an existing pole or structure that cannot feasibly be relocated
outside this area; and ii. No trees are cleared, cut, and or removed in a riparian zone.

Comment 1: The installation of a utility pole typically includes associated wiring, and tree cutting is
often necessary fo ensure safe and continual operation of the utility. Can the proposed rules be
amended to allow selective clearing of trees within the riparian zone that pose a threat to the safe and
continual operation of the utility?

Description of Proposed Rule: N.J.A.C. 7:13-2.6 - Applicability Determination (a) A person may
request an applicability determination from the Department to determine the applicability of this
chapter to [a segment of water or fo] one or more proposed activities [, subject to the limitations
in (b) below]. An applicability determination is optional, but the Department encourages persons
to request one if there is uncertainiy about whether a particular [water or] activity is regulated,
since conducting unauthorized activities may result in enforcement action. Where the
Department determines that a review of engineering calculations is necessary fo make a
determination pursuant to this section, or where the applicant’s intent is for the Department to
determine whether a water is requlated and/or to confirm one or more jurisdictional boundaries
applicable to this chapter, the applicant shall apply for a flood hazard area verification pursuant
fo N.J.A.C. 7:13-5.

Comment 1: The Department proposes when an Applicability Determinatiocn cannot be rendered
without calculations an application for a Flood Hazard Area Verification must be submitted. If an
applicant seeks to confirm the absence of regulated areas onsite, which may inciude consideration or
dismissal of a subject feature, what methodology and related fee will the Department require. Can a
Verification of Absence be issued?

Description of Proposed Rule: N.J.A.C. 7:13-4.1(c)2iii - Any segment of a water flowing through
[an] a flood hazard area that contains a threatened or endangered species, which is critically
dependent on the regulated water for survival, and/or present or documented habitat for those
species, [which is critically dependent on the regulated water for survival,] and all upstream
waters (including tributaries) located within one mile of such habitaf (measured along the length
of the regulated water).

Comment 1: There is a significant number of streams in the state where a flood hazard area has not
been determined. Clarification on how the Department is going to apply this rule along streams where
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a flood hazard area has not been determined should be provided. Is the expectation that it would only
apply in areas where a FEMA or NJDEP Flood Map is available?

Description of Proposed Rule: N.J.A.C. 7:13-11.2(b)6ii - Where a regulated activity is located
within a 150-foot riparian zone, and permitted activities conducted subsequent to (the effective
date of this rulemaking) individually or cumulatively results in 2,000 square feet or greater of
clearing, cutting, and/or_removal of vegetfation, mitiqation is required for the total area of
vegetation that is cleared, cut, and/or removed pursuant fo N.J.A.C. 7:13-13.4(b)2.

Comment 1: The 2,000 sf threshold for mitigation is inappropriate considering the obligations to meet
NJDEP Stormwater Management Regulations and Soil Conservation District requirements. Most
development and/or redevelopment projects require multiple stormwater management facilities which
often require numerous stormwater outfalls discharging at or within close proximity to a receiving water
based on soil erosion district requirements. Current regulations provide an allowance of up to 5,000 sf
of riparian zone disturbance for each outfall and associated outlet protection in a 150-foct riparian zone,
without a mitigation requirement. When considering a 150-foot riparian zone, the construction of just
one outfall could exceed the proposed 2,000 sf mitigation threshold. The cost of mitigation is significant
and will now be further exacerbated just to meet agency standards. This will put applicants in a position
where it is not possible to satisfy two agencies having differing requirements (DEP allowing less
disturbance vs SCD requirement to bring outfalls to the water body edge). Alternately can temporary
impacts be exempt from the mitigation?

Description of Proposed Rule: N.J.A.C. 7:13-11.2(b)6iii - Where a regulated activity is located
within a 50-foot riparian zone, and permifted activities conducted subsequent to (the effective
date of this rulemaking) individually or cumulatively results in 0.1 acres or greater of clearing,
cutting, and/or removal of vegetation, mitigation is required for the total area of vegetation that
is cleared, cuft, and/or removed pursuant to N.J.A.C. 7:13-13.4(b)3.

Comment 1: The 0.1 acre threshold for mitigation is inappropriate considering the obligations to meet
NJDEP Stormwater Management Regulations and Soil Conservation District requirements. Most
development and/or redevelopment projects require multiple stormwater management facilities which
often require numerous stormwater outfalls discharging at or within close proximity to a receiving water.
Current regulations provide an allowance of up to 3,000 sf of riparian zone disturbance for each outfall
and associated outlet protection in a 50-foot riparian zone, without a mitigation requirement. When
considering a 50-foot riparian zone, the construction of just two outfalls could exceed the proposed 0.1
mitigation threshold. The cost of mitigation is significant and will now be further exacerbated just to
meet agency standards.

Description of Proposed Rule: N.J.A.C. 7:13-11.2(f)7 - [7. Any clearing, cuftting, and/or removal
of riparian zone vegetation within a truncated portion of a riparian zone. For the purposes of
this paragraph, an area is considered to be a truncated portion of a riparian zone if: i. The area
is separated from a regulated water by a lawfully existing railroad or public roadway; ii. The area
does not slope toward the regulated water; and iii. Stormwater runoff from the area does not
drain into the regulated water.]

Comment 1: The Department proposes removal of the above-referenced clause which exempts the
removal of vegetation within a truncated portion of a riparian zone from inclusion in quantified impacts.
[s the Department’s intent to remoave riparian zone truncation entirely, including those described at
existing N.J.A.C. 7:13-4.1(e) and (f)? Clarification should be provided.
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Description of Proposed Rule: N.J.A.C. 7:13-11.2(z)1(i) - A planting plan that consists of nalive
vegetation of equal or greater ecological function and value as the vegetation that was cleared,
cut, or removed.

Comment 1: The proposed Rule change will require preparation and submission of a restoration plan
for temporarily disturbed riparian zones using only native vegetation. Often the Department rejects the
application or inclusion of several native plant species in restoration plans. The Department should
publish a list of plants that they will not authorize when included in restoration plans o eliminate the
subjective nature of the reviews.

Description of Proposed Rule: N.J.A.C. 7:13-11.4- Requirements for a regulated activitly in a
flood fringe

Comment 1: The proposed Rule elevates the regulatory flood elevation in many areas along the
fluvial/tidal floodplain interface such that the controlling tidal floodplain elevation (CAFE) is significantly
higher than the controlling fluvial floodplain elevation at the 10-year and 100-year elevations. As a
result, buildings must be significantly elevated to meet NJDEP building standards; however, the
required raise in grade must also account for NJDEP’s zero net fill standard between the 100-year flood
and the 10-year flood and between the 10-year flood and the ground. The controlling CAFE and fluvial
elevations coupled with the more stringent NJDEP standards effectively eliminate many
development/redevelopment possibilities from various municipalities across the state, presenting a
significant burden for these areas.

Description of Proposed Rule: N.J.A.C. 7:13-11.4 (c)2 — Revisions to this rule add the
requirement flood storage calculations befween the climate-adjusted flood elevation and the
100-year flood to the existing required calculations (between the 100-year flood and the 10-year
flood and between the 10-year flood and the ground).

Comment 1: Please advise of the rational of separate volume calculations between the climate-
adjusted flood elevation and 100-year and between the 100-year and 10-year instead of just calculating
the storage volume between the climate-adjusted flood elevation and the 10-year flood elevation. This
results in additional time being spent by both the applicant’s consultants (during design and to calculate)
to provide data to Department’s reviewers without a discernable benefit or specific required outcome.

Comment 2: Please confirm that if new maps are adopted by the Department in the future and the
regulated flood hazard elevation is derived directly from the 100-year elevation on the mapping (instead
of requiring a climate-adjustment factor), then the requirement to prepare a volume calculation between
the climate-adjusted flood elevation and the 100-year elevation would no longer apply.

Description of Proposed Rule: N.J.A.C. 7:13-12.5(c) — The Department shall issue an individual
permit to reconstruct, elevate, enlarge or otherwise modify a habitable building that was
constructed in violation of this chapter only if the existing building is modified as necessary to
meet the applicable requirements of this section.

Comment 1: If an existing building requires reconstruction due to damage by fire, vandalism, or natural
disaster, is it no longer permitted to be reconstructed in-kind?

Description of Proposed Rule: N.J.A.C. 7:13-12.5(d) — This section has been modified to require
new buildings and building additions to be located at least 25 feet from any pipe, culvert or
bridge that encloses a regulated water. This is in addition fo the current requirement of at least
25 feet from the top of bank.
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Comment 1: One of the requirements of this section, in cases where the compliance with this
requirement is not feasible, is to provide an engineering certification confirming that the location of the
proposed construction is stable and suitable for the proposed building and not subject to erosion or
undermining due to its proximity to the top of bank without the need to construct or reconstruct a
bulkhead or retaining wall or otherwise armor the channel of the adjacent regulated water. “Pipe, culvert,
or bridge” should be inserted in the regulation text after “proximity to the top of hank” for clarity.
Additionally, please confirm that providing a building foundation or ground improvement design that
does not result in the building placing additional loads on a pipe or culvert is an acceptable means to
meet this certification requirement.

Description of Proposed Rule: N.J.A.C. 7:13-12.5(j)2 — This section requires the lowest floor of
any residential portion of a building, including any common area such as a lobby, to be set at
least 1-foot above the climate-adjusted flood hazard area.

Comment 1: In many cases, it may not be feasible to construct the lobby above the climate-adjusted
flood hazard area, particularly if the public access/adjacent roadway is below the climate-adjusted flood
hazard area. Exceptions should be made to provide lobbies below the climate-adjusted flood hazard
area where such locations are required for ADA access into the building from the public right-of-way.

Description of Proposed Rule: N.J.A.C. 7:13-12.5(m)3ii — This rule does not permit higher peak
flow rates or higher volume of runoff fo leave the site compared fo existing conditions unless
the project is a major development as defined in the Stormwater Management Rules and the
project complies with the requirements in that chapter.

Comment 1: Exceptions should be made for projects that are not defined as major developments but
still comply with the Stormwater Management Rules (as if they were a major development).

Description of Proposed Rule: N.J.A.C. 7:13-12.5(v) — This rule does not permit any below-
ground enclosure beneath a building, including any basement or below-ground parking area,
within a flood-hazard area. For purposes of this section, a below-ground enclosure is any
portion of a building in which the floor of the enclosure is situated below the adjoining exterio
grade along all exterior walls. -

Comment 1: Exceptions should be made as long as there is one exterior wall with egress at or above
ground. For instance, the lowest level of a multi-residential building where the entrance facade is
located at-grade with the frontage (which is below the climate-adjusted flood hazard area) but the
grades along the other 3 facades have been elevated above the FHA.

Description of Proposed Rule: N.J.A.C. 7:13-12.6(e} — This rule requires private roadways or
parking areas serving critical and residential buildings in areas subject to fluvial flooding to be
served by at least 1 existing or proposed roadway with a travel surface of at least 1-foot above
the 100-year flood elevation.

Comment 1: Exceptions should be made for infeasibility, similar to the list provided in 7:13-12.6(d)2.
This exception would often be applied in fluvial areas where the adjacent public roadways are below
the 100-year flood elevation.
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Description of Proposed Rule: N.J.A.C. 7:13-18.2(g)2 — This rule pertains to applications
involving holder(s) of a right-of-way or easement and requires applicants to obtain written
consent of the owner. In cases where the applicant cannot obtain written consent, the proposed
changes allow the applicant to provide a copy of the certified mail receipt that the applicant
requested documentation from the holder and a copy of the instrument establishing the right-
of-way or easement,

Comment 1: We support these proposed changes as often it can be challenging to obtain written
consent from easement holders, particularly on older easements and easements to utility companies,
which can result in significant delays in being able fo file a completed application.

Description of Proposed Rule: N.J.A.C., 7:13-22.2 (d)14 — This is a new regulation that would
require the following: Permiftted activities to commence within 180 days of the date of issuance
of the authorization or permit.

Comment 1: It is often not feasible for an applicant to begin activities within 180 days of the date of
issuance of the authorization or permit. This could be due to other required entitlements (such as
municipal planning board approvals that require NJDEP approval as a prerequisite), financing
obligations (getting approvals by lenders following receipt of all entitlements), contractor availability
and/or seasonal constraints. This requirement places additional time pressures on the applicant {o start
construction within 180 days or face potential consequences of needing to redesign/re-permit a project.
Additionally, FEMA's Flood Insurance Program is based on the elevations on the FEMA mapping, not
the climate-adjusted flood elevation. As such, the standard permit expiration dates should apply and
FEMA's timing requirements should stand on their own.

Description of Proposed Rule: N.J.A.C. 7:7A-2.6 — Inclusion of new paragraph 4 which is
inconsistent with the enabling legislation regarding “non-tributary wetlands.” New paragraph
4 adds a new restriction to the issuance of a general permit for "non-fribufary

wetlands.” However, the enabling legislation did not impose that restriction.

Comment 1: The Freshwater Wetlands Protection Act was the result of considerable debate and
discussion. During the legislative process, the Legislature created additional detail and specifics in
response to numerous concerns raised by multiple parties. The provision focusing on a general
permit for isclated or non-tributary wetlands was one example. As the regulation of those wetlands is
unique to New Jersey's program and not regulated under the federal programs, a general permit was
established by the legislature with specific limitations. The proposed rule goes beyond those specific
limitations and is violative of the Legislature's mandate.

Specifically, N.J.S.A 13:9B-23(b) provides that: “the department shall issue a general permit for an
activity in a freshwater wetland which is not a surface water tributary system discharging into an
infand lake or pond, or a river or stream, and which would not result in the loss or substantial
modification of more than one acre of freshwater wetland, provided that this activity will not take place
in a freshwater wetland of exceptional resource value.” (Emphasis added). The legislation uses the
word "shall" specifically as mandate as to when the general permit and does not provide for the
Department's discretion to establish additional limitations or conditions.

Comment 2: [f the proposed new limitation is not removed, the Department should clarify whether
new paragraph 4 to N.J.S.A. 7:7A-2.6 would apply to wetlands that are not of exceptional resource
value or designated as a priority wetlands by the United States Environmental Protection Agency.
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Description of Proposed Rule: N.J.A.C. 7:7A-2.7; 8.1(j) - Requires compliance with the
Stormwater Management rules if an entire project is a major development regardless of
whether the impacts to wetlands/buffers are below major development thresholds will hold
permit and transition area waiver applications to the same standards as wetland individual
permits and exceeds the Department’s jurisdiction under the Freshwater Wetland Protection
Act, which only affords jurisdiction for activity in wetlands and transition area buffers.

Comment 1: Can the Department explain why it believes it has jurisdiction for this activity under the
wetlands rules that exceeds the boundaries of wetlands and transition area buffers?

Description of Proposed Rule: N.J.A.C. 7A-5.4, - Requires mitigation for combined impacts
under a general permit of 0.1 acres or greater.

Comment 1: To establish General Permits, the Freshwater Wetland Protection Act requires the
Department to determine that categories of activities authorized under a General Permit have minimal
adverse impacts when performed separately and will have only minimal cumulative adverse impacts
and minor impacts on wetlands. The Department could not have issued a Statewide General Permit
without having made such a determination. Requiring mitigation for an activity already determined to
have only minimal impact is antithetical to statutory framework for General Permits. Rather than
presupposing combined impacts will have a negative cumulative effect and requiring mitigation for
such activity, the Department should fulfill its function stated in the rule of continuous monitoring to
assess if combined impacts are having negative impacts, and only impose mitigation requirements
after having completed that assessment and confirmed that cumulative negative impacts are
occurring from the activities authorized under a Statewide General Permit. The rule changes will, due
to the enhanced on-line functions, allow DEP to better monitor cumulative impacts. The Department
should not require the proposed mitigation before using its new tools to perform a comprehensive
analysis of cumulative impacts.

Comment 2: The proposal will also require mitigation for impacts fo transition areas based on the
argument that transition areas protect wetlands and impacts to transition areas have an indirect
negative impact on an adjacent wetland. No supporting information was documented regarding any
study by the Department of transition area impacts and what negative consequences have occurred
to wetlands. The proposed mitigation requirements are unnecessary given the already rigorous
requirements the Department imposes through its regulatory program to authorize transition area
impacts, which exceed Federal requirements. Those same requirements must be met to demonstrate
a proposed activity will not negatively affect wetlands. The proposed mitigation requirement is
excessive and essentially acts as a land grab with respect to lands that are not wetlands.

Description of Proposed Rule: NJAC 7:7A-5.4(a)5 — This is a new regulation that would require
the following: “If the total combined area of wetlands, State open waters, and transition areas
disturbed or modified on the site pursuant to general permits 2, 6, 64, 7, 8, 10A, 108, 11, 12, 13,
14, 17, 17A,18, 19, 21, 23, 24, and 25 exceeds 0.1 acre {excluding transition areas that are
required for access fo a general permit activity and transition areas that are part of an averaging
plan) then mitigation in accordance with N.J.A.C. 7:7A-11 is required for all imnpacts authorized.”

Comment 1: We do not support the adoption of this requirement. The purpose of the Freshwater
Wetland General Permit Program under the Freshwater Wetland Protection Act becomes ambiguous if
mitigation is mandated for any wetland, wetland transition area, and state open water impacts
exceeding 0.1 acre when aggregating impacts across various general permits.

Comment 2: It is unclear if this new requirement will be combined with previous general permits
already issued for the site or subject to each specific project. Please clarify.
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Comment 3: The rule proposal lacks information on the annual reporting of wetland general permit
impacts statewide to the USEPA, and it does not clarify whether these impacts have been increasing
or decreasing annually for the specified permits.

Comment 4: The rule proposal states that the Department assesses general permit impacts as part
of its annual reporting requirements to the USEPA. However, the USEPA does not regulate impacts to
wetland transition areas at the federal level under the 404 Program. Therefore, it is unclear whether the
assessment that led to the requirement for mitigation, based on annual impact totals, included wetland
transition area impacts. Could the Department please provide clarification on this matter?

Comment 5: If the Department intends to require mitigation for transition area impacts, it should only
mandate mitigation for permanent impacts (i.e. pervious to impervious area). Temporary transition area
impacts associated with general permits are often necessary for site grading, and these transition areas
typically remain pervious and vegetated post-construction. As long as an area remains vegetated after
project completion, it continues to function as a wetland transition area.

Comment 6: Mitigation for temporary impacts should not necessitate a formal submission to the
NJDEP Mitigation Unit. A restoration plan included within the permitting plan set submitted as part of a
NJDEP DLRP permit application should suffice and provide adequate protection to the wetlands.
Introducing a separate review component for this activity would likely significantly extend the NJDEP
review timeline, potentially adding several months, and adversely affect the project's entitlement and
construction schedules.

Comment 7: It is unclear from the rule proposal how mitigation for permanent wetland transition area
impacts that may be require pursuant to new NJAC 7:7A-5.4(a)5 could be accomplished if there is no
available area on the project site. Will mitigation banks for wetland transition areas be an option?

Description of Proposed Rule: 7:7A-5.7(b)1- This section specifies that the Department shall
not authorize activities under a general permit by cerfification or a general permit if the
purpose is to eliminate a nafural resource to avoid regulation. The proposed rule adds
language stating that "any activity authorized under either permit must be necessary for the
conduct of the proposed project. For the purposes of this subsection, 'proposed project’
encompasses the use and configuration of all buildings, pavements, roadways, storage areas,
and sfructures, along with all associated activities. 'Necessary for the conduct of the
proposed project’ means there is no other practicable onsite configuration for the proposed
project that would avoid or reduce impacts to wetlands or State open waters.”

Comment 1: We do not support the adoption of this alternatives analysis requirement. The addition of
this language signifies a shift in the purpose of regulation under general permits, effectively
transforming the regulatory review process into one akin to individual permits. Previously, general
permits were straightforward, by-right permits for activities with limited impacts on regulated
freshwater wetland features. The new language introduces a subjective review element of potential
project alternatives, making general permits unpredictable and potentially requiring more review time
and/or re-design to comply with a subjective standard. The proposed standard of "no other
practicable onsite configuration for the proposed project that would avoid or reduce impacts to
wetlands or State open waters” would suggest that an alternatives analysis is required for each
minimal impact proposed to freshwater wetlands, State open waters, and transition areas, which
would be subject to the individual NJDEP DLRP reviewer's discretion. Can the Department confirm
that an alternatives analysis will not be required for each and every wetland impact, and this new
assessment of alternatives will not require an evaluation of a reduced project size and scope if the
project otherwise fits within the general permit parameters?
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Comment 2: By using standards similar to an Individual Permit in the General Permit, applicants will
be encouraged to simply default to an Individual Permit application to increase the amount of
allowable impact. Has the Department considered that this could have the unintended consequence
of increasing wetlands impacts? Has the Department considered that this proposal could lead to
significantly increased staffing demands given the likely increase in Individual Permit applications?

Description of Proposed Rule: N.J.A.C. 7:7A-5.7(b)1. — Requires General Permit applicants to
demonstrate “no other practicable configuration” that would avoid or reduce the impacts to
wetlands is likely to result in disputes between applicants and Department staff over project
layout and requests for redesign and avoidance of impacts.

Comment 1: This type of second guessing will make obtaining approval more challenging and stifle
reliance on General Permits, which are supposed to be a more streamlined permitting approach.
Applicants who satisfy the criteria of the Statewide General Permit should be afforded the
presumption of validity based on the statutory requirement that Statewide General Permits can only
be issued in the first instance after the Department determines that the category of General Permit
activities will only have minimal impacts. The proposal conflicts with the Freshwater Wetland
Protection Act structure for General Permits and should not be adopted.

Description of Proposed Rule: N.J.A.C. 7:7A-7.2. - Removes the exemption for horizontal
directional drill under wetlands due fo “potential” impacts usurp legislative authority and
regulates based upon fear of potential impacts rather than demonstration of actual impacts to
regulated areas.

Comment 1: Under the Freshwater Wetland Protection Act, the Department only has jurisdiction to
regulated impacts to wetland and transition area buffers. It does not have jurisdiction to regulate
potential impacts. Jacking and Horizontal Direction Drilling are defined in the Flood Hazard Area
Regulations; however, the Freshwater Wetlands Reguiations also make reference to and note
specific requirements for horizontal directional drilling. Will the Department be utilizing the definitions
from the Flood Hazard Area Regulations when reviewing applications for Horizontal Directional
Drilling and Jacking for the Freshwater Wetiand Regulations?

Description of Proposed Rule: N.J.A.C. 7:7A-7.1(b)3 - Relates to General Permit for ongoing
maintenance of an off-stream stormwater management facility created in uplands, including a
wetland constructed in uplands for stormwafer management purposes has been proposed to
be modified to delete this: “includes removal of sediment and debris and mowing of
vegetation as necessary to ensure that the stormwater management facility will function as jt
was originally designed and/or permitted. Maintenance does nof include enlargement of a
stormwater management structure, excavation below the original bottom of a structure, or any
other change in its design” and adds language instead that states that maintenance includes
activities that satisfy the following:

i. All work occurs within, and is necessary for the continued functioning of, the
stormwater management structure or conveyance;

il. The existing stormwater management system is not expanded, enlarged, or otherwise
modified to receive additional sources of stormwater runoff or include additional discharge
points;

iii. The activities are limited to the removal of accumulated sediment, debris, or nuisance
vegetation, or the stabilization of an eroded structure;

iv. No wetland or fransition area vegelation is cleared, cut, and/or removed outside the
structure or conveyance feature, unless such disturbance is unavoidable and necessary to
gain access to the structure or conveyance feature and is minimized; and
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V. No trees are cleared, cut, and/or removed in a wetland or transition area outside the
structure or conveyance feature.

Comment 1: We do not support the adoption of these modifications for Wetland General Permit No.
1. The proposed changes to N.J.A.C. 7:7A~7.1{b)3 are fundamentally at odds with the green
infrastructure requirements outlined in the State Stormwater Management Rules at N.J.A.C. 7:8.
Redevelopment projects frequently occur on properties with existing human-made stormwater basins
that were designed to meet the state stormwater management standards in effect at the time of their
original development. By prohibiting modifications to these existing human-made stormwater basins
to align with the current green infrastructure requirements of N.J.A.C. 7:8, the Department will compel
applicants to alter already paved areas to construct additional compliant stcrmwater basins. This
mandate will impose significant economic burdens on redevelopment throughout the State.

Description of Proposed Rule: N.J.A.C. 7:7A-7.5, 7.5 - Reguirements of mitigation for
permanent impacts to wetlands and forested transition areas if greater than 0.1 acres in the
context of remedial investigation and landfill closures will discourage and delay remedial
activity and landfill closure by adding time, burden and cost to the process.

Comment #1: The Department should align its regulatory programs to facilitate, not discourage,
remedial activity. Has the Department estimated how many remediation projects may not occur do to
the difficulty of mitigation and weighed the harms against the benefits of this proposal? The
Department should consider limiting the proposed mitigation requirement to those that caused the
discharge that is the subject of the remediation and not apply this requirement to those conducting
remediation.

Description of Proposed Rule: N.J.A.C. 7:7A-7.6. - Requires applicants to demonstrate
minimization of impacts to vernal habitat if the impacts would extirpate a vernal population
and could not otherwise be avoided through project redesign.

Comment 1: The proposal conflicts with the Freshwater Wetland Protection Act structure for General
Permits and should not be adopted. Requiring minimization conflicts with the Statewide General
Permit program under the Freshwater Wetland Protection Act since DEP must have already
determined in adopting the Statewide General Permit for isolated that impacts are minimal. Applicants
who satisfy the criteria of the Statewide General Permit should be afforded the presumption of validity
based on the statutory requirement that Statewide General Permits can only be issued in the first
instance after the Department determines that the category of General Permit activities will only have
minimal impacts.

Description of Proposed Rule: N..J.A.C. 7:7A-7.6(a)4 — New section that states that “if the
wefland for which the permif is requested is found to contain obligate or facultative vernal
habitat species (see N.J.A.C. 7:7 Appendix 1: Obligate and facultative fauna species found in
vernal habitats), and filling activities would extirpate a local population of such species, the
applicant shall demonstrate that the proposed configuration will minimize the impacts to the
species that could not be addressed with a different project design that still meets the project
purposes”,

Comment 1: We do not support the adoption of these modifications for Wetland General Permit No.
8. This new section in NJAC 7.7A uses language, similarly fo the new language proposed in:7A-
5.7(1), as well as other sections that introduce subjectivity and uncertainty for developers in the State.
Can the Department confirm that this new assessment of alternatives where an applicant must
demonstrate that the proposed configuration will minimize the impacts to the species that could not
be addressed with a different project design that still meets the project purposes will not require an
evaluation of a reduced project size and scope?
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N.J.A.C. 7.7A-7.10A and 7.10B General Permits 10A (Very Minor Road Crossings) and 10B (Minor
Road Crossings)

Description of P:"oposed Rule: N.J.A.C. 7:7A-7.10A and 7.10B — Sections have been modified
to include the phrase “linear access” before reference fo road crossings so these sections of
NJAC 7:7A regulate “linear access road crossings”.

Comment 1: The rule proposal does not include a definition of “linear access” which will introduce
subjectivity to NJDEP DLRP reviewers when reviewing pending permit applications. A definition of
linear access should be provided in the final rule adoption.

Comment 2: These two general permits for road crossings have been modified over the years for
clarity to identify that they serve to provide access to “buildable areas that would otherwise be
inaccessible without crossing through freshwater wetlands, transition areas, and/or State open
waters.” We agree with the Department’s position that these permits should not be permitted for the
construction of parking areas (stalls) associated with proposed projects; however, in many cases
internal access roads are required to be constructed through a transition area to gain access to other
upland areas onsite on the far side of the proposed buildings/structures. These internal access roads
around a proposed building are required for fire access and safe traffic flow. If these permits are not
available for internal access drives, upland areas bottlenecked by regulated areas will be
undevelopable, which amounts to a taking of land, and/or building area will need to be reduced and
projects may become unfeasible.

Comment 3: The NJPACT rule proposal mentions the 2001 revisions to NJAC 7:7A that added
language regarding the prevention of the skirting of the wetland or wetland transition area to increase
developable area. This concept of skirting adds further confusion to this general permit because it
encourages developers to shift access roads directly into the wetland or State open water where it
could often have been designed and constructed only in the wetland transition area.

Description of Proposed Rule: N.J.A.C. 7:7A-8.1(b)5 — Requires impervious surface within 25
feet of a wetland to be removed and the area replanted and put under a conservation
restriction, with some limited exceptions to allow cover where removal would increase
flooding or have negative consequences, or where removal would prevent reasonable use or
access.

Comment 1; The Department should clarify that the listed exceptions are illustrative and not
exhaustive.

Description of Proposed Rule: N.J.A.C. 7:7A-8.2(f) - Requires the entire transition area buffer
and wetland complex to be deed restricted under a conservation restriction as a condition of a
TAW-AP.

Comment 1: The proposal is contrary to the Department’s regulatory program that allows use of
multiple, incremental General Permits over time subject to overall, cumulative disturbance limits for
the site, and will lead to increased disturbance by encouraging parties to maximize impacts before a
restriction is imposed under an Averaging Plan to avoid having to later come back for a conservation
restriction modification or release. The wetland and buffer complex is already protected from future
proposed activities through the permitting program, making the conservation restriction requirement
merely a means of precluding future development that would otherwise be permittable under the
regulatory program, rather than a valid, necessary regulatory initiative. The Department has not
provided sufficient justification for implementation of the new rule in the Rule Summary. The Summary
states that the conservation restriction is needed to ensure the modified buffer will continue to provide
value and functions to protect the wetland. However, to approve the Averaging Plan, the Department
would have had to have already determined that the modified buffer would continue to be protective
of the wetlands, and the regulatory permitting program requires permits for future additional activities
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to afford necessary protection against future impacts. The conservation restriction requirement is
simply a mechanism to provide roadblocks and largely prevent future permitting and development
opportunities that are expressly contemplated under the Freshwater Wetland Protection Act. Thus,
the proposal is inconsistent with the Freshwater Wetland Protection Act.

Comment 2: Can the Department explain why a modified buffer approved by the Department would
offer need greater protection than one that has not been subject to an averaging plan? Can the
Department explain why Department approved modifications to a previously modified buffer would
offer less protection to the wetlands?

Description of Proposed Rule: N.J.A.C. 7:7A-8.2(f) — De minimis modification provisions
relating to conservation restrictions afford only limited, nominal relief as the ability to secure
such relief is uncertain and discretionary with the Department.

Comment 1: The rules should include provisions that allow for automatic termination / modification of
a conservation restriction in instances where wetland conditions change over time and an area under
a conservation no longer constitutes regulated wetland or transition area buffer.

Description of Proposed Rule: 7:7A-11.8(a)3 and (b) — Added section to wetland policy: “For a
disturbance to transition areas, restoration of the area temporarily disturbed to a forested or
non-forested transition area, as applicable. (b)Mitigation for a temporary disturbance requires
the submission of the following: 1. A planting plan specifying the number, type, and quantity
of each species to be planted; 2. A list identifying the components of any seed mixes
proposed to be used; 3. A narrative description of the restoration plan; and 4. an invasive
species control plan.”

Comment 1: It is unclear if this new mitigation plan requirement will trigger a review of the mitigation
plan by the NJDEP Mitigation Unit as part of the regular permit approval process or as a issued
permit condition. Please clarify. We respectfully suggest that temporary wetland transition area
impacts and restoration of those impact areas should not necessitate a formal review by the NJDEP
Mitigation Unit. A restoration plan included within the permitting plan set submitted as part of a
NJDEP DLRP permit application should suffice and provide adequate protection to the wetlands.
Introducing a separate review component for this activity after permit issuance or during permit
application review would significantly extend the NJDEP review timeline, potentially adding several
months, and adversely affecting a project's entitlements and construction schedules.

Comment 2; Invasive species control and monitoring should not be a requirement of the restoration
plan.

Description of Proposed Rule: N.J.A.C. 7:7TA-11.6(h)15 - New section in the rules requires “A
discussion of the projected impact of climate change on the site in the future and any special
considerations that may be necessary as part of the current mitigation project (for example,
proposed site elevations and the type of plants selected for the site) to promote the immediate
and long-term sustainability of the site. The discussion shall inciude all assessments applicable
to the site under consideration, such as: an assessment of the site anticipating the effects of
climate change and sea level rise by 2100, including five feet of sea level rise above the mean
higher high water elevation as it exists on (the effective date of this rulemaking); an assessment
of potential changes to precipitation, including an increase in the intensity and amount of
precipitation, and a potential increase in summertime drought; and if proposing forested
wefland mitigation, an assessment of the vigor of reference forested systems.

2 Tower Center Blvd., Suite 1107, E. Brunswick, NJ 08818-1100

ol




Comment 1: The required assessments identified are vague with no clear direction on what an
applicant must submit or what design standards a consulting firm must design their mitigation project
to in order to be deemed successful. This new requirement for mitigation proposals will introduce
subjectivity on the part of the reviewer within NJDEP’s Mitigation Unit. We do not support the adoption
of this requirement.

Description of Proposed Rule: N.J.A.C. 7:7A-12.2(b) - Language allows conservation
restrictions to be abandoned where project work has not commenced. Here, the Department
acknowledges that the authorized project has commenced, affecting the ability to abandon the
project and release the restriction as a matter of right, when any site disturbance, including
pre-construction earth movement or vegetation removal occurs. This represents an
inconsistency in the Department’s rules relating to the duration of CAFRA permits and
continuation rights based on regulated activities having commenced prior to permit
expiration.

Comment 1: NAIOP NJ supports this change

Description of Proposed Rule: N.J.A.C. 7:7A-20.2(c)27 — Requires notice of commencement be
given by on-line electronic certified registration of the activity not more than 14 days in
advance of the start of authorized work will lead to a reduced compliance rate for such
required notifications.

Comment 1: Permit holders typically rely on their professionals to provide such notifications.
Professionals who do not control when the permittee will actually begin work will likely be reluctant to
provide the required certification, under penalty of fine and imprisonment (as stated in the required
certification language), that work will commence within 14 days after the certification is made.

Comment 2; [s the requirement to remove all existing impervious surfaces within 25 feet of a
wetlands boundary only triggered when proposing a transition area waiver or for any wetlands
permit? Is the requirement to remove all existing impervious surfaces within 25 feet of a wetlands
boundary applicable to all onsite wetlands or only the wetland where transition area disturbance is
proposed?

Description of Proposed Rule: N.J.A.C. 7:7-3-5 — Proposes to replace "Permits-by~-Rule” with
"Permits-by-Registration”. 7:7-3.5 addresses the new procedure for processing Permits-by-
Registration with the Department, whereas previously there was no procedure needed for
Permits-By-Rule because they could be conducted without prior Deparfment approval and/or
notice.

Comment 1: The new requirement puts additional burden on the applicant to process an online
registration (in some cases the applicant can do it themselves, however, in some cases a New Jersey
Licensed professional engineer or registered architect must do it), submit proof of the online
registration to the local construction official and floodplain administrator, and certify separately when
the activities have commenced and when the activities are complete. Furthermore, if the activity does
not commence within 180 days of the registration, the applicant must re-register. All of this is for
activities which currently require no action heyond the applicant reviewing the Permit-By-Rule to
confirm the proposed activity is within the requirements of the Permit-By-Rule. These additional
requirements burden the applicant with additional time and caost spend. The Depariment generally
rationalizes this additional procedure to allow tracking and inspection of activities by the Department.
However, it is unrealistic the Department can effectively track and/or inspect Permits-By-Registration
given the Department currently struggles to meet regulatory review deadlines associated with
applications currently requiring submission to the Department.
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Description of Proposed Rule N.J.A.C. 7:7-8.2(g)2 - The section describes the procedure for
which the Department shall issue an individual permit to an applicant who is reapplying for
the permit due to the expiration of an existing individual permit. The procedure varies based
on whether the regulated activities subject of the permit had started or not. Depending on the
status of the regulated activities (i.e. started or not started), different criteria are applied fo
determine the feasibility that the project can be redesigned as part of the re-application fo
comply with current standards of 7.7 (if standards have changed since the original permit).

The Department proposes fo add language to the criteria applying to a project for which
regulated activities have started. The current criteria takes into consideration the amount of
reasonable financial investment that has been made based on the original design, however,
the Department proposes to add language indicating the reasonable financial investment is
measured "in proportion to the project, and as defermined by the Department”

Comment 1: The additional language added by the Depariment gives the Depariment unilateral
discretion over applying an undefined financial investment model to the determination of feasibility of
revising the activities to meet current standards of 7:7 as part of a permit re-application process. This
has the potential to render otherwise large financial commitments by applicants a waste of money.
Furthermore, the ambiguous and open-ended criteria leaves opportunity (and as evidenced by
current application of currently vague and undefined NJDEP land use rules, for example the “dry
access” criteria in the Flood Hazard Control Act rules) for inconsistent application of the rule by the
Department depending on which staff is assigned to a given project. If the Department is taking
unilateral discretion over determining the proportion of reasonable financial investment made in a
project, the underlying financial models the Department proposes to use must be presented to the
public for review and comment and also to allow for consistent application by Department staff.

Description of Proposed Rule N.J.A.C. 7:7-16.12.(d) - The Department proposes to add
additional language to the existing standard including specifying: 1. each turning movement
must be analyzed against the Level D criteria (as opposed to the entirety of the "location” of a
roadway), 2. the Level D criteria applies both during and post-construction, and 3. if the
roadway is currently operating in excess (worse than) Level D, the applicant is responsible for
maintaining the pre-development level of service."

Comment 1: The additional requirements in this standard have the potential to make compliance with
this standard much more difficult. For example, it is common for a given intersection (which is
comprised of multiple turning movements within the overall intersection) to operate at Level D or
better, however, a certain turning movement (for example a left turn from the side / minor street) may
operate at less than Level D. The amended standard would not allow this common scenario, whereas
the current standard would. Continuing the example, a general Action to allow the side / minor street
turning movement to operation at Level D or better would be acquisition of additional right-of-way to
add lanes / make the intersection more robust. Acquisition of additional right-of-way may not be
practical at existing intersections due to existing adjacent development and/or other land constraints,
particularity when the applicant's property doesn't immediately abut the intersection (it is common for
intersections included in a traffic analysis to not be directly adjacent to the property on which
development is proposed).

Comment 2: The Department adds language regarding compliance with Level D "during the
construction of the proposed development". The Department must clarify what this means. For
example, is the Department requiring two traffic studies (one during construction and one after
construction)? A traffic study for "during construction” is rare if not unheard and it is unclear what this
type of study would entail for a typical development. This would be an additional, unreasonable cost
for the applicant. Another example, is the Department suggesting having one day of less than Level D
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during construction (for example during a day of temporary traffic restriction or detour associated with
roadway improvements) is grounds for permit denial for an otherwise compliant project? This could
potentially kill otherwise compliant projects based a temporary situation / effect and would completely
disregard the fact temporary traffic control during construction is addressed via specific traffic control
plans subject to review and approval by the agency with jurisdiction over the roadway.

Description of Proposed Rule N.J.A.C. 7:7-27.2.(d).15.- The Department proposes to require
authorization / permils associated with habitable buildings, roadways, or railways within a
flood hazard area to commence within 180 days of the date of issuance of the authorization /
permit. Otherwise, activities are not permitted to commence unless and until the applicant re-
registers the authorization or permit via 1. Certifying there has been no Department or FEMA
amendment to the flood hazard area, floodway, and/or flood zone designation for the site; 2. If
there have been amendments, demonstrating to the Department the amendments don't alter
compliance with 7:7; or 3. If there have been amendments demonstrating the project has been
revised to comply with the amendments. There is also criteria listed defining what
“commencement” of the project is for each type of project. For a habitable building,
customary site work needed to facilitate the building (i.e., clearing, grading, filling, etc.) does
NOT qualify as commencement of construction.

Comment 1: The proposed standard puts an unreasonably short [imit on the validity of a permit
relative to the flood hazard area / floodway / flood zone designation aspects of the permit. The
various permits issued under 7:7 are valid for 5 years (they currently are and would still be under the
proposed rule amendment), however, the Department is now requiring re-registration (and potentially
re-design of the project if amendments to the FHA, floodway, and/or flood zone designation dictate) if
the project doesn't commence in 180-days. This is contradictory fo the 5-year validity of the permit,
which is a much more reasonable timeframe for allowing commencement of the project given, for
example, the plethora of other permitting an applicant must obtain (e.g. local planning and zoning,
county, soil erosion, other State permitting, utility service permitting, building code permitting, etc.)
and time needed to mobilize a contractor and perform the pre-requisite construction tasks needed to
achieve the Department's restrictive definition of "commencement" (among other factors dictating the
ability of a development to progress in construction).

Comment 2: The Department is disregarding and/or discounting the substantial time and cost
investments made in the pre-construction phase of a development or redevelopment project. Lastly,
this short, 180-day (0.5 year) timeframe in which an Applicant must re-evaluate FHA / floodway / flocd
zone is orders of magnitude less than the Department projecting and regulating floodwater
characteristics out over 75 years from now.

Description of Proposed Rule - Appendix H listed the boundaries of the non-mainland (barrier
island) coastal centers in the CAFRA Area. Appendix H is deleted, which deletes the non-
mainland coastal centers.

Comment 1: Deletion of the non-mainland coastal centers will result in strict new impervious cover
limitations (3%) and vegetative preserve / planting requirements becoming applicable. This results in
a sudden and substantial reduction in the ability to develop and redevelop property in the barrier
islands and makes development or redevelopment in most of the barrier islands improbable. The only
potential remedy for individual property owners (and municipalities) is for the municipality in which the
property is located to pursue center designation through the State Planning Commission's plan
endorsement process. Same process is very long and intensive with no guarantee of approval.
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Description of Proposed Rule: N.J.A.C. 7:8-1.2 Definitions - “Major Development” — “...Major
development includes all developments that are part of a common plan of development or sale
(for example, phased residential development) that collectively or individually meet any one or
more of paragraphs 1, 2, 3, [or] 4, or § above. Projects undertaken by any government agency
that otherwise meet the definition of "major development” but which do not require approval
funder] pursuant to the Municipal Land Use Law, N.J.S.A. 40:55D-1 et seq., are also considered
“major development.”

Comment 1: Golf course projects should not be included as part of a common plan of development or
sale. Golf courses extend over several acres of [and and include separate areas for the golf course,
the club house, pool areas, tennis court areas, etc. [ndividual projects that occur on a golf course
should only count individually for determining applicability of the stormwater regulations based on
disturbance and proposed impervious areas, unlike phased residential developments they are typically
part of a common plan.

Description of Proposed Rule: N.J.A.C 7:8-1.6 Applicability to Major Development- This section
of the rules has been modified to simplify the legacy provisions by removing references to
legacy provisions at the municipal level and MS4 permittees.

Comment 1: This section of the regulations refers to “complete application” and “technically complete
application”. Additional references to “administratively complete application” have been made for other
applications. The Department should clarify the difference between phrases for determining legacy
provisions for a project.

Description of Proposed Rule: N.J.A.C. 7:8-5.2(d) — This section of the rule has been modified
to include additional projects that would qualify for exemptions from strict compliance with the
stormwater regulations. “(d) The following development projects are exempt from the
groundwater recharge, stormwater runoff quality, and stormwater runoff quantity requirements
at N.J.A.C. 7:8-5.4, 5.5, and 5.6, respectively, provided that any vegetated areas temporarily
disturbed to conduct the project are, to the maximum extent practicable, revegetated with
native, noninvasive vegetation upon completion of the project:

1. The construction, reconstruction, or repair of an underground utility line or cable, or
its supporting infrastructure, such as conduit, junction boxes, and manholes;

2. The construction, reconstruction, or repair of an aboveground utility line or cable, or
its supporting infrastructure, such as poles and towers;

3. The construction, reconstruction, or repair of a public pedestrian access, such as a
sidewalk or trail with a maximum width of 14 feet, provided that the access is made of
permeable material;

4, The maintenance of a dam; and

5. Public safety improvements undertaken by a public transportation entity as set forth
in this paragraph:

i. Installation of guiderail systems, such as rails, posts, impact attenuators, and
nonvegefated treatment surfaces, provided that any pavement utilized consists
solely of permeable material;

ii. Installation of traffic, ufility, and ITS structures on poles including sign
structures, such as traffic signs, dynamic variable message signs, cameras, radios,
traffic signal equipment, and their supporting cabinets;
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iii. Installation of railroad lineside signaling systems; and

iv. Rockfall mitigation activities that do nof result in a net increase of regulated
motor vehicle surface or impervious surface.”

Comment 1: ltems 1. and 2. should be clarified and/or modified to include storm pipes and sanitary
pipes.

Description of Proposed Rule: N.J.A.C. 7:8-5.2(e) — This section of the rule has been modified
and identifies additional projects that would be exempt from strict compliance with the
stormwater regulations. “(e) A waiver from strict compliance from the green infrastructure,
groundwater recharge, stormwater runoff quantity, and stormwater runoff quality requirements
at N.J.A.C. 7:8- 5.3, 5.4, 5.5, and 5.6 may be obtained for the enlargement of an existing public
roadway or railroad, or the construction or enlargement of a public pedestrian access, provided
that the conditions at (e)1, 2, 3, and 4 below are met. The construction of a new public roadway
or railroad is not eligible for a waiver pursuant to this subsection.”

Comment 1: This section of the rule for exemption of strict compliance with the stormwater
management rules should be revised to include airport runways and taxiways as well as linear public
utility right-of -ways in the exemption.

Comment 2: Projects that require offsite improvements to public roadways should be eligible for the
waiver reqguest from strict compliance with the stormwater management rules. For similar reasons that
public transpartation entities are eligible for the waiver, the same type of unique technical and physical
challenges to implement stormwater management measures would exist for owners/applicants that are
required to expand, improve, efc. existing offsite public roadways, especially when the offsite
improvements are remotely located from the main project site. It should not matter who pays for or
constructs the improvements to the public roadways. The waiver should be available for the public
roadway project irrespective of who is proposing the improvement.

Comment 3: Golf course irrigation pond projects should be exempt from strict compliance with the 5.3,
5.4, 5.5 and 5.6. Although the project may include disturbance of more than 1 acre, the project would
have a de minimis impact to recharge, water quality or quantity since the goal of the project is to retain
runoff, usually includes minimal or no regulated vehicular motor surfaces and is used to irrigate the golf
course.

Comment 4: The nature of many utility projects mirror that of roadways with respect to long linear
developments with limited areas of ROW and therefore should also be afforded the waiver of strict
compliance from the stormwater management requirements. Linear public utility improvement projects
present unigue challenges for stormwater management, given their shape (long, linear, often narrow
corridors) and the practical difficulties of implementing green infrastructure BMPs. Public utilities aren't
positioned to, noris it practical to, maintain traditional Green Infrastructure BMPs across utility corridors
spanning tens of miles long.

Description of Proposed Rule: N.J.A.C. 7:8-5.3(1), (g), (h), and (i) — This section of the rule is new
and requires the implementation of green infrastructure measures to meef the sformwater
regulations and also provides alternatives for projects that cannot implement green
infrastructure measures due to unsuitable conditions at the site. “(f) A public transportation
entity proposing a public roadway or railroad project shall demonstrate compliance with the
minimum design and performance standards for groundwater recharge, stormwater runoff
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quality, and stormwater runoff quantity at N.J.A.C. 7:8-5.4, 5.5, and 5.6, respectively, by utilizing
green infrastructure BMPs from Tables 5-1 or 5-2 within the public roadway or railroad project
limits, unless green infrastructure BMPs from Tables 5-1 or 5-2 cannot be utilized due to
unsuitable hydrologic, hydraulic, or physical conditions. If green infrastructure BMPs from
Tables 5-1 or 5-2 cannot be utilized within the public roadway or railroad project limits due to
unsuitable hydrologic, hydraulic, or physical conditions, (g) below shall apply.

(g) Where a public transportation entity demonsirates thaf it cannot achieve compliance with
the minimum design and performance standards for groundwater recharge, stormwater runoff
quality, and stormwater runoff quantity within the public roadway or railroad project limits in
accordance with (f) above, the following requirements shall apply:

1.

i

i,

The public fransportation entity shall demonstrate compliance with the minimum
design and performance standards for groundwater recharge, stormwater runoff
quality, and stormwater runoff quantity at N.J.A.C. 7:8-5.4, 5.5, and 5.6, respectively,
by utilizing green infrastructure BMPs from Tables 5-1 or 5-2 in disturbed lands
immediately adjacent to the public roadway or railroad project limits.
All disturbed lands adjacent to the public roadway or railroad project limits shall
be investigated for achieving compliance with this paragraph regardiess of
whether the disturbed land is owned or confrolled by the public transportation
entity. For the purpose of this subparagraph, disturbed land includes lawn,
farmland, or other disturbed areas, but excludes preserved farmland and wooded
areas.
The public fransportfation entity’s investigation shall include lands held for
recreation and conservation purposes. However, such lands are not required to be
utilized if the proposed green infrastructure solution would violate State or Federal
law or be inconsistent with or require a release or modification of any recorded
restrictions on the property.
Compliance with the minimum design and performance standards for groundwater
recharge, stormwater runoff quality, and stormwater runoff quantity shall be
achieved within the disturbed lands immediately adjacent to the public roadway or
railroad project limits, unless the public fransportation entity demonstrates that
compliance within this area cannot be achieved due to unsuitable hydrologic,
hydraulic, or physical conditions.
If the public transportation entity has demonstrated that comphance with (g)1 above
canhot be achieved due to unsuitable hydrologic, hydraulic, or physical conditions,
the public transportation entity shall demonstrate compliance with the minimum
design and performance standards for groundwater recharge and sformwater runoff
quality at N.J.A.C. 7:8-5.4 and 5.5, respectively, by utilizing green infrastructure BMPs
from Tables 5-1 or 5-2 in the land owned or controlled by the public fransportation
entity, and the disturbed areas immediately adjacent thereto, located upstream of the
project and within the same HUC-14 as the project.
If the public transportation entity has demonstrated that compliance with groundwater
recharge and stormwater runoff quality standards pursuant to both (g)1 and 2 above
and/or stormwater runoff quantity standards pursuant to (g)1 above cannot be
achieved due to unsuitable hydrologic, hydraulic, or physical conditions, the public
fransportation entity may utilize stormwater BMPs from Table 5-3 to comply with the
unmet standards that have been demonstrated to be not achieved pursuant fo (g)1
and 2 above, as applicable, without the need fo request a waiver from sfrict compliance
pursuant to N.J.A.C. 7:8-5.2(e).
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(h) If the public transportation entity seeking-to enlarge an existing public roadway or railroad
demonstrates that compliance with the design and performance standards for stormwater
runoff quality, groundwater recharge, or stormwater runoff quantity cannot be achieved in
accordance with (f) and (g) above, it shall request a waiver from strict compliance pursuant fo
N.J.A.C. 7:8-5.2(e). The construction of new public roadways or railroads are nof eligible for the
waiver from strict compliance at N.J.A.C. 7:8-5.2(e).

(i) For the purposes of (f) and (g) above, unsuitable hydrologic, hydraulic, or physical

conditions means any physical, hydrologic, or hydraulic impediment that prevents the
installation of a functioning BMP on a particular area of land such as, but not limited fo, high
seasonal high water table elevation, slope steeper than the maximum slope allowable for a BMP,
karst topography, shallow depth to bedrock, unavoidable adverse impact resulting from
groundwater mounding, or physical impedances caused by existing structures. Additionally, an
inability to retain safe pedestrian passage shall be considered an unsuitable physical condition.
Demonstration of unsuitable hydrologic or hydraulic conditions shall be supported by
appropriate documentation that complies with the requirements set forth in the applicable laws,
rules, ordinances, and construction codes, such as soil testing reports, site plans, survey maps,
geological investigation reports, geotechnical reports, and/or photos. The documents shall be
submitted to the Department, along with the certification required at (j) below. Further, the public
transportation entity shall retain copies of the documents. Installation of a stormwater BMP
within the area of a sidewalk, whether within or outside the public roadway or railroad project
limits, shall provide sufficient pedestrian passage in the remaining sidewalk.”

Comment 1: This waiver of strict compliance should be revised to include airport projects. Most airport
properties exist in locations with unsuitable subsurface conditions (high groundwater, low infiltrating
soils, etc.) and the use of the majority of green infrastructure best management practices (Gl BMPs)
are above ground and Gl MTDs require planis/vegetation, which are both discouraged at airports for
safety reasons because they attract wildlife.

Comment 2: Exemptions and/or deviations from the stormwater management regulations provided to
public transportation entities should also be provided to owners/applicants proposing improvements in
similar circumstances/locations. A private owner/applicant will have the same hardships as a public
transportation entity when constructing offsite public roadway improvements, airport hangars, etc.
whether it be challenging subsurface conditions, lack of available space and/or when improvements
are proposed in remote locations from the main project site. Filling sites to raise grades to provide
adequate separation from unsuitable subsurface conditions should not be required.

Comment 3: It should be confirmed or clarified that exemptions for improvements to existing public
roadways apply regardless of whether these improvements are made by a private entity or a public
transportation entity. Similarly, the provisions of these sections should apply to all off-site public roadway
and railroad improvements required by a public transportation entity, irrespective of who constructs
them. If this is not currently the case, the proposed rules should be adjusted to ensure consistent
treatment of all such public infrastructure projects, as there is no difference in stormwater impact based
on the entity performing the construction. :
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Description of Proposed Rule: N.J.A.C. 7:8-5.2(i)5 — Any flow conftrol device, such as an orifice,
weir, grate, or perforated pipe, at the outlef of the stormwater management measures shall be
designed to prevent the clogging of the flow confrol device while achieving the design and
performance standards at N.J.A.C. 7:8-5.4, 5.5, and 5.6.

Comment 1: The commentary on the rule indicates that the “Department will provide examples of
acceptable outlet designs in the New Jersey Stormwater BMP Manual, which can be utilized by
applicants without the need to provide additional proof of functionality. Applicants can also proposed
alternative measures to the review agency, but any such application would require additional
information to demonstrate that the alternative outlet design is sufficient to prevent clogging.” Often
times reviewers view the BMP Manual as an extension of the regulations and not a guidance document,
so if an applicant proposes something that does not exactly align with the language in the BMP Manual,
it gets flagged as non-compliant. The Department should clarify that the BMP Manual is a guidance
document showing how the rules can be applied, but is by no means the only way to apply the rules.
The public has not had the opportunity to comment on the BMP manual the same way as draft rule
proposals can be commented on through a formal process through the NJ Register notification.

Description of Proposed Rule: N.J.A.C. 7:8-5.5(a) — The Department has added “reconstruction”
of one-quarter acre or more of regulated motor vehicle surface to the water quality threshold.
Furthermore, the Department no longer intends fo retain the reduced TSS removal requirement
for redeveloped impervious surfaces, which was 50% TSS removal and intends to require 80
percent TSS removal for all new and redeveloped motor vehicle surfaces. “Stormwater runoff
quality standards

(a) This section sets forth the minimum design and performance standards to control
stormwater runoff quality impacts of major development. Stormwater runoff quality
standards are applicable when the major development results in an increase or
reconstruction of one-quarter acre or more of regulated motor vehicle surface.

Comment 1: Adding reconstruction of one-quarter acre or mare to the major development will have
significant impact on redevelopment projects. Incerporating above-ground small-scale Gl BMPs to treat
stormwater runoff will reduce yield (parking loss, building square footage loss, public amenities). This
will likely result in some areas of the State designated as areas in need of redevelopment to remain in
their current state.

Description of Proposed Rule: N.J.A.C. 7.:8-5.5(b) — This section of the rule is new and requires
95% TSS removal rate for the water quality storm for projects that discharge within or to a 300-
ft riparian zone. “(b) Stormwater management measures shall be designed to reduce the post-
construction load of total suspended solids (TSS) in stormwater runoff generated from the wafer
quality design storm from all new and reconstructed motor vehicle surface as follows:

1. Ninety-five percent TSS removal of the anticipated load, expressed as an annual
average, shall be achieved for stormwater runoff from any new or reconstructed motor
vehicle surface that is proposed fo be:

i Discharged within a 300-foot riparian zone (as established by the Flood Hazard
Area Conftrol Act Rules at N.J.A.C. 7:13-4.1(c)1); or
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ii. Discharged into an existing or proposed stormwater conveyance system that
ultimately discharges within a 300-foot riparian zone located within the same
HUC14 as the major development.

Comment 1: In situations where 95% TSS removal is required and the stormwater water quality storm
cannot be contained through infiltration/recharge, it should be acceptable to use a 50% TSS removal
BMP/MTD in series with an 90% TSS small-scale Gl BMP to achieve the 95% TSS removal target.
This would still meet the intention of incorporating the use of small-scale Gl BMPs in the stormwater
design while allowing design engineers more practical options that meet the intent of the higher TSS
removal rates. The downstream receiving water doesn’t benefit from the use of two Gl BMPs. Requiring
use of only two small-scale Gl BMPs in series in this situation will likely be technically impracticable
due to the subsuiface conditions (high groundwater, low permeable soils, etc.) and the vertical drop
required across the two small-scale Gl BMPs.

Description of Proposed Rule: N.J.A.C. 7:8-5.5(b)2.i. — This section of the rule is new and
provides a reduced TSS removal rate for public transportation entities where the 80% TSS
removal rate cannot be achieved. “2. Eighty percent TSS removal of the anticipafed load,
expressed as an annual average, shall be achieved for the stormwater runoff from [the net
increase of] any new or reconstructed motor vehicle surface not covered at (b)1 above, except
as follows:

i. Where a public transportation entity demonstrates that achieving 80 percent TSS
removal pursuant to (b)2 above for a public roadway project would require acquisition of
developed or otherwise encumbered land outside of the entity’s existing right-of-way
along the section of roadway being improved or constructed, the public transportation
entity shall instead provide water quality treatment to the maximum extent practicable,
with a minimum water quality treatment of 50 percent TSS removal for all new and
reconsftructed motor vehicle surface.

Comment 1: This section of the rule should be applicable to owners and/or applicants that are required
to implement offsite public roadway improvements for their projects. Any applicant will have the same
hardships as a public transportation entity when constructing offsite public roadway improvements
whether it be challenging subsurface conditions, lack of available space and/or when improvements
are proposed in remote locations from the main project site.

Comment 2: For owners/applicants looking to redevelop sites, the approach defined in this section of
the rule should also be an acceptable approach for providing some level of water quality where none
existed. Redeveloping sites and having to provide water quality measures using green infrastructure
measures meeting the same criteria as undeveloped sites will reduce yield on the site (less parking,
less building, etc.). Other states such as New York have implemented a redevelopment approach that
offers multiple options to provide an appropriate level of water quality based on the extents and nature
of the redevelopment project such as reducing impervious area, treating a smaller percentage of the
site with standard BMP practices, treating a larger percentage of the site with an alternative BMP
practice (such as a MTD) treating runoff at a 50% TSS removal rate, or a combination of the options.

Comment 3: It should be confirmed or clarified that exemptions for improvements to existing public
roadways apply regardless of whether these improvements are completed by any applicant. Similarly,
the provisions of this section should apply to all off-site public roadway and railroad improvements
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required by a public transportation entity, irrespective of who constructs them. If this is not currently the
case, the proposed rules should be adjusted to ensure consistent treatment of all such public
infrastructure projects, as there is no difference in stormwater impact based on the entity performing
the construction.

Description of Proposed Rule: N.JA.C. 7:8-5.5(b)3.j. — This section of the rule is new and
requires stormwater managemenf measures to be designhed to meet specific pollutants as
defined in a TMDL or established by EPA. “(j) Stormwater management measures shall be
designed to incorporate any additional measures specified in a TMDL(s) approved or
established by the EPA, unless otherwise required pursuant to N.J.A.C. 7:14A-25.6(e).

Comment 1: The updated Gl BMPs provided in the rule and the best management practices manual
only list approved TSS removal rates. If projects will also be held to targeting specific pollutants based
on an approved TMDL or established by EPA, can Table 4.2 be relied on for removal of specific nutrient
removal rates since it is from the 2004 issuance of the BMP manual? An updated table considering
small-scale Gl BMPs nutrient removal rates should be provided, which would presumably have more
effective removal rates because of reduced drainage areas then what is currently provided in the BMP
manual.

Description of Proposed Rule: N.J.A.C. 7:8-5.6(b)2.i. — If the analysis demonstrates that there is
no increase in the volume or peak runoff rates of stormwater leaving the site, and the change in
timing is solely a result of the proposed installation of BMPs to comply with N.J.A.C. 7:8-5.5 or
(d) below, then no analysis of downstream flooding impacts shall be required, uniess the review
agency determines that the project will result in increased flood damages downstream of the
site.

Comment 1: Please provide examples of instances that would cause the review agency to determine
that the project will result in increased flood damages downstream of the site. Reducing both peak flows
and volume should be sufficient to show no downstream impact. As written, the regulation is still very
open ended and subjective to interpretation.

Description of Proposed Rule: N.J.A.C. 7:8-5.6(d}1.i. — This section of the rule is new and
describes methodologies to address refention of the water quality on-site. “(d) Except as
provided at (d)3 below, the design engineer shall demonstrate that the major development
meets the minimum volumetric reduction standard in accordance with (d)1 and/or 2 below.

1. Stormwater management measures shall be designed to achieve retention of the water
quality design storm by incorporating green infrastructure BMPs from Table 5-1 and Table
5-2 unless (d)1i below applies:

jii. Where an applicant demonstrates that compliance with this paragraph is
technically impracticable as set forth at N.J.A.C. 7:8-4.6(a)1, or the type of
stormwater is subject to N.J.A.C. 7:8-5.4(b)3, a major development site shall
instead meef the hydrograph requirements at (d)1i(1) and (2) below:
(1) The runoff peak flow rate of the water quality design storm from the site shall
be less than the runoff peak flow rate of the water quality design storm from a
drainage area equivalent to the size of the disturbed area of the major
development, with a woods cover fype, in good hydrologic condition and on
Hydrologic Soil Group D soil; and
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(2) The runoff hydrograph duration of the water quality design storm from the site
shall be greater than the runoff hydrograph duration of the water quality design
storm from a drainage area equivalent to the size of disturbed areas of the major
development, with a woods cover type, in good hydrologic condition, and on
Hydrologic Soil Group D soil. For the purposes of this subparagraph, “runoff
hydrograph duration” means the duration between the time that the runoff flow
rate starts to be greater than zero to the time that the runoff flow rate becomes
zero.

Comment 1: Filling the site to provide required separation of proposed BMPs from unsuitable
subsurface conditions (high groundwater, low permeable soils, etc.) should be included as one of the
technically impracticable options for not being able to retain the water quality volume on site.

Comment 2: The rule is unclear in how this reduction can be met for options 1.i.(1) and (2). The rules
should be clarified to indicate what means can be used to achieve the reduced rate and the release
rate. BMPs listed in Table 5-3 should be included as options for meeting this condition and analysis
examples for each BMP included in the BMP manual.

Comment 3: Where water quality is achieved via a BMP that cannot by itself meet the hydrograph
duration requirement, such as a green MTD that does not have the capacity for volume storage, please
advise if the hydrograph duration requirement could be met via a non-green MTD (such as an
underground detention basin). This would be very helpful for situations such as a parking lot
reconstruction project with a high groundwater table.

Description of Proposed Rule: N.J.A.C. 7:8-5.6(d)3. — This section of the rule and removes the
volume reduction for public transportation entities for projects that include upsizing of existing
stormwater conveyance systems. “3. The volumetric reduction standards of this subsection
shall not be applicable to projects that are undertaken by a public transportation entity in cases
where the project meets the definition of major development solely because the project results
in increased capacity of an existing stormwater conveyance system.”

Comment 1: This section of the rule should be applicable to owners and/or applicants that are required
to implement offsite roadway improvements for their projects. A private owner/applicant will have the
same hardships as a public transportation entity when constructing offsite roadway improvements that
only include upsizing of existing stormwater infrastructure.

Comment 2: It should be confirmed or clarified that exemptions for improvements to existing public
roadways apply regardless of whether these improvements are made by any applicant. Similarly, the
provisions of this section should apply to all off-site public roadway and railroad improvements required
by a public transportation entity, irrespective of who constructs them. [f this is not currently the case,
the proposed rules should be adjusted to ensure consistent treatment of all such public infrastructure
projects, as there is no difference in stormwater impact based on the entity performing the construction.

Description of Proposed Rule: N.J.A.C. 7:8-5.9/10 — Section 5.9 and new section 5.10 of the rule
addresses variance relief from the design and performance standards of the stormwater rules.
#7:8-5.10 Departmental variance from the design and performance standards for stormwater
management measures
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(a) The Department may grant a variance from the design and performance standards at
N.J.A.C. 7:8-5.3, 5.4, 5.5, and 5.6; provided the following conditions are met:

1.

The applicant provides a written report, prepared by each MS4 permittee with
postconstruction stormwater management review obligations for the project, which
demonstrates how the requirements at N.J.A.C. 7:8-4.6(a)1, 2, and 3 and the Minimum
Standards for Post Construction Stormwater Management in New Development and
Redevelopment of the applicable MS4 permil(s) are met. At a minimum, this
demonstration shall include an explanation as to why it is impracticable to
accomplish the onsite stormwater management requirements of this chapter, and
how the proposed offsite mitigation will ensure that the requirements at N.J.A.C. 7:8-
5.3, 5.4, 5.5, and 5.6 are mel.

i Where a project is not subject to municipal approval, the requirement at
N.J.A.C. 7:8-4.6(a) referencing municipal approval or compliance with a
municipal mitigation plan shall not apply;

i If the variance that resulted in the mitigation project being required is from
the green infrastructure standards at N.J.A.C. 7:8-5.3, then, notwithstanding
the requirement at N.J.A.C. 7:8-4.6(a)3vi regarding the use of green
infrastructure BMPs at Table 5-1, the mitigation project may use green
infrastructure BMPs listed at either Table 5-1 or Table 5-2, provided the
applicant is a public transportation entity proposing a public roadway or
railroad project and all other requirements of this section are met;

Except where a project is not subject to municipal approval, the applicant provides

a preliminary or final site plan approval from the municipality, which includes a

variance from the design and performance standards set forth in ifs municipal

stormwater management plan and stormwater control ordinance(s);

Except where a project is not subject to municipal approval, there is no deviation in

the project design and performance standards as those approved in the municipal

variance; and

The Department determines the written report is prepared pursuant to (a)1, 2, and 3

above and demonstrates that:

i The requirements at N.J.A.C. 7:8-4.6(a)1, 2, and 3, as appropriate, are satisfied;
and

ii. There will be no adverse impacts to surrounding properties as a result of
granting the variance pursuant to the sfandards in this subsection.

(b) Within 30 calendar days of completion of the required stormwater mitigation
project(s), the permittee shall provide documentation to the Department that the
mitigation was accomplished.

Comment 1: An applicant should have an option of requesting variance relief from the Department
andfor a municipality from strict compliance with the requirements of N.J.A.C. 7:8-5.3, 5.4, 5.5 and/or
5.6 if an applicant can demonstrate meeting the requirements is technically impracticable due to
existing subsurface conditions (high groundwater, low permeable soils, etc.) summarized by a detailed
subsurface investigation corroborated by a licensed geotechnical professional. Raising sites by several
feet should not be considered an acceptable approach to meeting the requirements. Currently, the
existing rule and proposed amendment, still requires some sort of offsite mitigation project.

Comment 2: There should be a similar administrative waiver process in NJAC 7:8 as the hardship
waiver process in NJAC 7:13 (FHA Rules) to grant relief from strict compliance with the stormwater
management rules.
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Comment 3: Dual approval from two or more agencies on the same regulation does not result in any
benefit to the environment. A hierarchy of agency approval should apply and be accepted by the other
reviewing agencies.

Thank you for the opportunity to submit these comments. We welcome a discussion on any and all
points at any time.

Sincerely,

Dan Kennedy
CEO, NAIOP NJ Chapter
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Joint Meeting of NJ Senate Environment and Energy Committee
and NJ Assembly Environment and Solid Waste Committee
April 22, 2026
Good morning. My name is Dennis Toft, and | am here this morning in my capacity as
the Environment and Energy Initiative Chair of the Executive Committee of the NJ State
Chamber of Commerce. | am also Chair of the Environmental Department at Chiesa
Shahinian Giantomasi PC. In that role | represent a number of developers and others

who are impacted by the NJDEP REAL rules.

In their book “Abundance” Ezra Klein and Derek Thompson write about the current state
of the regulatory environment in this country. The authors, both self-proclaimed liberals,
make the point that regulatory system in this country has become so complex, it is
preventing us from moving forward with needed projects like green energy infrastructure
and affordable housing. As the authors state™ Laws meant to ensure that government
considers the consequences of its actions have made it too difficult for government to
act consequentially.” The REAL rules are perhaps the latest manifestation of this

problem.

No one can reasonably argue that climate change and sea level rise is not occurring.
Although there are still disputes about whether it is anthropogenic or a natural
phenomenon, temperature data, and clear documentation of shrinking polar ice and
reduced size glaciers belies any claim that climate change is not happening. Similarly, it
is not disputable that government needs to be prepared for the impacts of climate
change including both current and future flooding. However, the REAL rules do not

effectively address these problems and create additional barriers to achieving the
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State’s goals of promoting redevelopment, affordable housing, and inexpensive green

energy.

The REAL rules do not address the existing flooding problems in the State. The way to
address these issues is to ensure that existing storm water infrastructure is maintained
and to invest in new infrastructure to address future flooding. As we learned from past
tragedies, existing storm water systems are not maintained well and when they are
blocked during a significant storm, catastrophic results occur. The legislature created
the ability for municipalities to create stormwater utilities to address this problem; but
only a handful of stormwater utilities have been created. Further use of this approach
should be encouraged. Similarly, NJDEP is to be commended for ifs Resilient NJ
Program which encourages municipalities to work together to plan regionally for flood
protection. Notably NJDEP announced yesterday that two more regions have joined this
program bringing the total to six. The Legislature should support this program, and | am
sure that the business community would be interested in how it can support this effort

as well.

On the other hand, NJDEP rules governing stream cleaning should also be revamped;
although there are some simplified permits for limited stream clearing or desnagging by
a municipal government, the limitations in these permits make significant projects more

difficult than they should be.

Investing in flood prevention infrastructure will also be more effective to address sea
level rise in the long term than elevating new structures on a site-by-site basis as

contemplated in the REAL rules. These projects will include nature-based solutions like
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enhancing salt marshes or creating new wetlands to absorb flooding. Infrastructure
projects should take advantage of planned federal dredging in New York harbor and
elsewhere. Army Corps of Engineers policy requires the beneficial reuse of dredged
material, and this creates an opportunity both for salt marsh restoration and to create
artificial habitat islands that in addition to supporting wildlife, can provide flood
protection. Projects like this have been successful in other states and should be
encouraged in New Jersey. The Poplar Island project in Maryland is good example of
how these projects can work. There is a very similar project proposed at the Bayonne
Golf Club which will beneficially reuse dredge material from New York Harbor to create
a new habitat island while providing flood protection for the City of Bayonne. If anyone
from the Committees is interested, | can provide more information about this project and

invite you to come visit the site.

With respect to the REAL rules, much of the criticism about the rules has focused on the
provisions that require new development sites to be elevated by four feet above the
FEMA flood elevation. This amount is based upon the projected sea level rise between
now and the year 2100. Without engaging in a scientific debate about the details of this,
it is fair to say that any projection of what will happen seventy-five years from now is
guestionable at best and may not be the best scientific basis for making a significant

policy decision.

There are other obstacles in trying to build new developments at this increased
elevation. First, existing infrastructure is not also being elevated creating access
problems and significant perhaps insurmountable cbstacles with NJDEP’s dry access

requirements. Second, other recent changes to NJDEP site remediation and potential
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pending changes to NJDEP solid waste regulations will make it extremely difficult and
expensive, if not impossible to reuse soil to elevate sites to meet the new requirements.
These regulations limit reuse of contaminated scil, even on a brownfield site. The “Dirty
Dirt” rules, which are pending proposal after the legislature amended the “Dirty Dirt” '[aw,
could also create an impediment to elevating sites. When NJDEP was adopting the
REAL rules, there seemed to be a lack of coordination among the programs at NJDEP,
and a lack of recognition that there is a lack of affordable clean fill to achieve the
elevations the rules would require. Third, it is not clear how increased impacts to
neighboring properties will be minimized or avoided once cne redevelopment site is
elevated. In places like Bayonne or Jersey City, elevating one property to meet the new
standards would likely force more flood water onto other nearby sites during a flood
event. This is another reason the sea level rise issue should be addressed as an

infrastructure problem first.

The exemption for affordable housing projects in the REAL rules is confrary to
environmental justice principles. Again, taking environmental justice into consideration
calls for infrastructure investment in EJ communities io both address current flooding

concerns and to protect these areas from future events.

There are numerous other changes that were made as part of the REAL rules that add
layers of regulatory requirements having nothing directly to do with sea level rise, but
which will hamper and increase the cost of redevelopment. There are more than a
dozen of these additional changes in various NJDEP rules including Flood Hazard,
Coastal Development, wetlands, and stormwater. Two are of particular note. Under the

amended stormwater rules, if an existing impervious surface is to be reconstructed, the
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redeveloper will need to meet the updated TSS removal requirements for all
reconstructed surfaces. This will increase the cost of and discourage brownfields
redevelopment. Under all the rules, a new provision will require that projects receiving
an NJDEP permit commence construction within 180 days of permit issuance. As a
practical matter this is unworkable. Projects require approvals not only from the NJDEP
but also from other State and local agencies. NJDEP frequently urges developers to
come to NJDEP first. The process of obtaining local approvals and satisfying the
conditions of these approvals can itself take more than 180 days. Moreover, if is not

clear how this requirement benefits the environment.

NJDEP’s prior answer to concerns like this was that these types of concerns can be
addressed through the hardship exception process in the Flood Hazard rules. This
process is far frorn certain, and it does not apply to wetlands or coastal permits. It is not

an effective solution to the concerns of the development community.

Based upon this, in order to meet the intent of both the legislature and Governor
Sherili's Executive Orders, we urge that the REAL rules be withdrawn or stayed and
substantially revised. These revisions should be based upon a robust stakeholder
process with emphasis on addressing the infrastructure requirements that are the key to
addressing existing and future flooding risks. The NJ State Chamber of Commerce will

gladly participate in such a process.

Thank you.
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Sen. Amato Remarks for Senate Environment & Energy Committee — April 22, 2026
Thank you, Mr. Chairman.

Since its adoption in January, Shore communities in my district have dealt with the uncertainty
created by NJDEP’s NJ REAL regulations. Rules that were misguided and, in their current form,
would drive up costs for families, retirees, and small businesses.

That’s why this legislation matters.

It begins the process of undoing regulations that were imposed without proper collaboration with
local officials and coastal residents.

Several months ago, my colleagues and ] in the 9th Legislative District raised concerns about how
these regulations impact our Shore communities and urged the Murphy administration to work with
our local governments and planning authorities.

Unfortunately, the previous administration ignored these concerns, and the REAL regulations were
implemented anyway.

Far the communities that | represent, these were not absiract policy discussions. These were real
concerns from local officials and residents who would be responsible for navigating these rules
avery day.

This legislation is about getting it right and working together to fix a policy that didn’t work for our
communities.

We all share the goal and the immense responsibility of protecting the environment and our
coastline. But we must do it together—both here in Trenton and with the people who live and work
in our coastal communities every day.

Thank you.
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The NJ PACT rule change would be disastrous for the Jersey shore on several levels,
The impetus for this rule stems from a 2019 Rutgers Science and Technical Advisory
Panel (STAP) study from Rutgers University speculating that sea levels around the
world would rise by more than five feet within 75 years, In reality, no one on the planet
believes this 10 be accurate. This rule was written as if those conditions were here

now. As a result, these rule changes are designed to force residents and businesses to

. move away from the shore areas to places well inland deemed “safe” by the NJDEP.

The first and most visible negative will impact flood insurance. If it can even be secured,
it will be prohibitively expensive. Insurance companies, like most businesses, plan their
future busmess models on prOJectlons that take into account anticipated changes to
legislation, demographlcs economic conditions and so on.

Next will be the impact on schools, counties and local municipalities. The loss of
ratables because of severely diminished land values will result in falling revenues, which
can only be made up by increased taxes for the remaining residents and businesses,

Finally, the storied Jersey shore and other similar areas generate billions of dollars in
economic activity through tourism. The NJ PACT rules will devastate these economies
and create a ripple effect across the state.

Clearly, everyone wants sound policy that will protect the environment and the people
who live, work and recreate in these areas. That can only be achieved by using reliable
data and including everyone who will be impacted in the discussion. Having been
concerned with'the NJ PACT rule change since its inception, | am encouraged by this
proposed resclution to bring a reasonable solution that will not devastate the coastal
and riverine cammunities of New Jersey.

Thank you, Chair Kennedy
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Rahway Rive - Rahway River Watershed Association
Protecting and Restoring The Rahway River & Its Watershed

April 29, 2026

RE: REAL Rules {Resilient Environmenis and Landscapes)
Dear NJ Legislature,

On behalf of the Rahway River Watershed Association, | am writing to express support for the
recently adopted NJ PACT Resilient Environments and Landscapes Rules and, in particular,

the revisions to the NJ Flood Hazard Area (FHA) Control Act Rules. These revisions are well
within the authority of the NJ Flood Hazard Area Control Act (N.J.S.A. 58:16A-50), which
explicitly states that NJDEP is allowed to revise the Rules. The revised FHA Rules in no way
regulate the emissions of carbon dioxide or other greenhouse gases. The revision relates to the
expected increase in the elevation of floods and is wholly consistent with the intent of the Act.

By requiring forward-looking flood and climate standards, the REAL Rules reduce the
likelihood that the State and its taxpayers will repeatedly bear the costs of preventable
flood damage. Upfront risk reduction is significantly more efficient than repeated disaster
recovery spending, infrastructure replacement, and emergency response.

In this way, the REAL Rules represent sound fiscal management and long-term cost
containment. Properly implemented, the REAL Rules not only protect our communities
- and their flood-buffering envirenment, but also reduce future taxpayer liabilities.

The REAL rules are important for the protection of New Jersey communities and their
environment, The storms last summer and fall and the damaging flooding they brought
clearly demonstrate that New Jersey is experiencing a wide range of impacts from climate
change. Extreme storms this summer resulied in two deaths and extensive flooding in New
Jersey. Coastal storms last fall, while not hurricane level, resulted in significant flooding in
our coastal communities.

We know that the Federal government is reducing its role in disaster preparedness and
recovery. The federal administration has stated that the states should be primarily
responsible for preventing and responding to natural disasters. The REAL rules do just that:
setting standards that reduce the risk of storms.

Please discontinue all efforts to repeal the REAL rules, Thank you for your consideration,

kb £ Bodlt

Dr. Kirk Barrett, President
president@rahwayriver.org
973-313-1218




Hansen, Eric

From: Rahway River Watershed Assoc. <president@rahwayriver.org>
Sent: Wednesday, April 29, 2026 9:16 AM

To: OLSaideSEN

Subject: Please discontinue all efforts to repeal the REAL rules

Foliow Up Flag: Follow up

Flag Status: Flagged

I You don't often get email from president@rahwayriver.org. Learn why this is important

On behalf of the Rahway River Watershed Associatian, | am writing to express support for the
recently adopted NJ PACT Resilient Environments and Landscapes Rules and, in particular,

the revisions to the NJ Flood Hazard Area (FHA) Control Act Rules. These revisions are well within the
authority of the NJ Flood Hazard Area Control Act (N.J.S.A. 58:16A-50), which explicitly states that NJDEP
is allowed to revise the Rules. The revised FHA Rules in no way regulate the emissions of carbon dioxide
or other greenhouse gases. The revision relates to the expected increase in the elevation of floods and is
wholly consistent with the intent of the Act.

See full letter attached.
Please discontinue all efforts to repeal the REAL rules.
Thank you for your consideration.

Regards,

Kirk Barrett, PhD, PE

President, Rahway River Watershed Association

www.rahwayriver.org and www.facehook.com/rahwayriverassociation
president@rahwayriver.org 973-313-1218
hitps://www.linkedin.com/in/kirk-barrett/
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EDWARD R, BONANNO, MAYOR - FAX: T32-774-0805
PIRECTOR OF FUBLIG AFFAIRS & SAFETY ¥ -
\ E-MALL: avonfioro@nvonbytheseanj.com

JOHN B. MAGRIN/, COMMISSIONER b__lj'fh@fSeq. - WEB: www.avehbythoseanj.com
DIRECTOR OF REVENUE & FINANGE KERRY MCGUIGAN

- Ir ADMINISTRATOR / TAX COLLECTOR
MICHELLE DEVOY, COMMISSIONER —— ’_._:_ ANNA BONGIORNO, RMG
DIRECTOR OF PUBLIC WORKS BOROUGH GLERK

301 Main Street » New Jersey, 07717

Ed Potosnak, Acting Commissioner

New Jersey Department of Environmental Protection
401 East State Street

Trenton, New Jersey 08625

Re: NJ REAL Rules
Dear Commissioner Potosnak:

Our coastal communities of Southern Monmeouth County urge the New Jersey
Department of Environmental Protection (NJDEP) to withdraw and suspend the implementation
of the recently promulgated Resilient Environments and Landscapes (REAL) rules. This will
allow our communities, which will be directly and severely impacted by these regulations, to
work with the Legislature and NJDEP to revise them to balance the goals that they seek to
promote with the significant concerns and interests of our communities.

We recognize the NJ DEP’s goal of addressing climate resilience through resilient
construction. However, the NJ REAL rules approach, based upon long-term projections rather
than present near-term conditions in our area, fails to reflect the typical lifecycle of residential
structures, infrastructure investments, and property ownership in established communities such
as ours. The NJ REAL rules will substantially expand the areas treated as flood-regulated in
our communities, and based upon preliminary maps and analyses, may affect a substantial
majority of properties within our municipalities. We are concerned that these expanded
regulatory designations will trigger required building elevations above FEMA Base Flood
Elevations, restrictions on basements and sub-grade improvements, increased construction costs
and higher insurance premiums for homeowners. In addition, these expanded designations will
adversely affect property values, marketability, and long-term ownership costs for property
owners, many of whom are seniors.

In light of the enormous impact that the NJ REAL regulations will have on our
communities, we believe that it is critical for NJ DEP to withdraw these rules and
suspend their implementation to provide our communities with an opportunity to work
with the Legislature and NJDEP fo develop an approach that meets the goals that NJ DEP is
seeking with these rules in a manner that has the least possible impact on our communities. We
look forward to hearing from you and working with you.
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April 22, 2026

Honorable Bob Smith, Chair Senate Environment & Energy Committee & committee membe=rs
Honorable James Kennedy, Chair Assembly Environment & Solid Waste Committee & comrmittee
members

Dear Senator Smith, Assemblyman Kennedy, and committee members:

Thank you for the opportunity to submit written testimony to the joint Senate Environment & Energy
Committee and Assembly Environment & Solid Waste Committee on Earth Day 2026. The Mssociation
of New Jersey Environmental Commissions (ANJEC) has grave concerns about the legal accauracy and
potential damage to human health, safety, and the environment posed by Senate Concurrent IR esolution
No.106/Assembly Concurrent Resolution No. 59, which “defermines that DEP's "Protecting _Against
Climate Threats" rules, adopted January 20, 2026, are inconsistent with legislative intent.” 1 is our
position that SC-106/ACR-59 is factually incorrect and that the NJPACT REAL rules indeed implement
legislative intent, specifically as identified with statutory reference in the NJPACT REAL rulees cited in
the NJ Register in the August 5, 2024 proposal, July 21, 2025 notice of substantial changes, and January
20, 2026 adoption notice,

The New Jersey Protecting Against Climate Threats Resilient Environment and Landscapes ( NJPACT
REAL) rules were adopted by the New Jersey Department of Environmental Protection (NJD®EP) upon
publication in the New Jersey Register on January 20, 2026. While these rules are referred to as a
package of regulations using the phrase “NJPACT REAL,” functionally, they are updates informed by
the best available science and management techniques to existing regulations that have been =adopted
over the due course of time to implement various laws passed by the NJ Legislature. The upd_ates to the
existing regulations and their underlying statutory authority are cited in the NJ Register in thes August 5,
2024 proposal, July 21, 2025 notice of substantial changes, and January 20, 2026 adoption ncotice.
Moreover, the updates to existing regulations are consistent with the Administrative Procedur “es Act.

Furthermore, SCR106/ACRS59 inaccurately assesses the rule updates of “limiting developmemt rights for
countless homeowners and property owners, devaluing propesty, and having a significant impact on
property tax assessments.” The NPACT REAL rule regulatory updates in no way limit development
rights. The NJDEP and other agencies have long regulated development and redevelopment t-o protect
public health and safety; the NJPACT REAL rules are consistent with this tradition and statu®ory
authority provided by the NI Legislature and cited in the NJ Register in the August 5, 2024 p roposal,
July 21, 2025 notice of substantial changes and January 20, 2026 adoption notice. In additiom, the
NJDEP emphasized, in the notice of substantial changes, that it exphcltly was not limiting desvelopment
rights. The depaltment stated that it:
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has provided an exception to the requirement to meet these standards in cases where the
proposed improvements consist solely of “repair and maintenance activities that do not alter the
building’s height, footprint area, or habitable area.” It is not the Department’s intention to
discourage homeowners, for example, from undertaking necessary improvements to their home
that do not alter the building’s height, footprint area, or habitable area. (57 N.IR. 1547(a)).

Additionally, SCR106/ACRS9 inaccurately assesses the rule updates of “greatly restricting development
in large areas of the State and increasing regulatory costs.” The NPACT REAL rule regulatory updates in
no way restrict development in new areas. The NJPACT REAL rules provide conditions for how
development and redevelopment projects must be built to protect public health and safety, NJPACT
REAL rules are consistent with this tradition and statutory authority provided by the NJ Legislature and
cited in the NJ Register in the August 5, 2024 proposal, July 21, 2025 notice of substantial change and
January 20, 2026 adoption notice. New Jersey’s Flood Hazard Area Control Act explicitly directs the
Department to “adopt rules and regulations which delineate as flood hazard areas such areas as,’
in the judgment of the depariment, the improper developnment and use of which would constitute a
threat to the safety, heaith, and general welfare from flooding.” N.J.S.A. 58:16A-52,

Moreover, the rules provide a 180-day grace.period for development projecis that have not yet received
permits, The adopted rules, in the Department’s response to comments, state:

The Department received comments indicating that many prospective development projects have
proceeded to a point in planning and design such that, while permit applications have not yet
been submitted to the Department, major resources have been expended based upon the existing
rules, and, thus, being required to comply with the new standards may create significant delays
for those projects. The commenters requested a grace period to allow projects to proceed to
Department review pursuant to the existing rules before the REAL rules are implemented. After
careful consideration of these comments, and in recognition of the substantial time and resources
invested in development projects before DEP applications are submitted, the Department is
making substantial changes to REAL's "legacy” provisions in the FHACA, CZM, FWPA, and
Stormwater Management rules to address these concerns. Generally, these amendments provide
that the current rules, meaning those in effect immediately prior to the effective date of REAL,
will be applied to all projects for which the applicant submits an administratively and technically
complete application to the Department for the required permits within 180 days of REAL's
effective date. (58 N.JR. 247(a)).

Additionally, SCR106/ACRS9 misleadingly states that the “DEP fails to cite the one significant statute
that has been enacted specifically in response to climate change, the "Global Warming Response Act,"
PL.2007, ¢.112 (C.26:2C-37 et 20 seq.),” The Global Warming Response Act specifically addresses
greenhouse gas emissions. The NIPACT REAL rules do NOT address greenhouse gas emissions and
therefore appropriately do not rely on P.1..2007, ¢.112 (C.26:2C-37 et 20 seq.)



Local Enviranment Matters

The SCR106/ACRS9 incorrectly claims that the REAL Rules used authority from N.J.S A. 26:2D-1 et
seg. for the various changes to the Flood Hazard Area Control Act Rules, Freshwater Wetlands
Protection Act tules, and the Stormwater Management Confrol Act rules. The reference to such
authority was solely to update the Radiation Protection Act rules to correct a reference fiom the 100-year
flood plain, a term that New Jersey Regulations do not define, to the term used by New Jersey-"flood
hazard area as defined by N.JA.C. 7:13. N.JLA.C. 7:28-59.1,

Likewise, the claim that reference to N.J.S.A. 58:10-35.1 (underground storage of natural gas and
petroleum) authorized the entire REAL Rule is incorrect. N.J.S.A. 58:10-35.1 was referenced as
authority to amend the Underground Storage Caverns. The reference to N.J.S.A. 58:10-35.1 was to
amend the Underground Storage Caverns Regulations at N.J.A.C. 7:1F-2.4 to change the required
inventory items from “floodway and flood fringe areas” to “regulated areas,” and incorporaie the
required 100-year storm event analysis to “climate-adjusted flood elevation”

Neither N.J.S.A. 26:2D-1 et. seq. nor N.J.S.A. 58:10-35.1 et seq. are used by the Department to justify
anything more than amendments to the regulations implementing those statutes.

Furthermore, SCR106/ACRS59 refers to definitions pertaining to expanded flood hazard areas in the
NIPACT REAL rules that simply do not exist.

Furthermore, it should be noted that the NJDEP has held more than 50 stakeholder meetings about the
NIPACT rules over the course of more than five years beginning in 2020 wherein feedback from -
developers was solicited and incorporated into the original rule proposal in August 2024 and in the
substantial rule amendments published in July 2025,

T have personally worked with NJDEP staff for more than 17 years on developing policies that will
create safer New Jersey cornmunities that are more resilient to climate change and protect the lives of
residents and their homes from the increasing impacts of flooding. ANJEC is in full support of the
NIJPACT REAL and supports their implementation on July 20, 2026 as adopted in the NT Register.

Sincerely,

Jennifer M. Coffey, Executive Director
Association of New Jersey Environmental Commissions {(ANJEC)




Elissa C. Commins, PE, PP, CMF.. CFM, CPWM

April 20, 2026

Senator Bob Smith

New Jersey Legislature District 17
216 Stelton Road, Suite 5E
Piscataway, NJ 08854

RE: REAL People with REAL Struggles Implementing the REAL Regulations
Dear Senator Smith:

Over the past two years, | have had the opportunity to thoroughly review the REAL regulations. 1
have examined both the proposals and the finalized rules multiple times and in several distinct
capacities: on behalf of the NJ Coastal Resilience Collaborative Policy Workgroup; as Past Chair
of the NJ Association for Floodplain Management; as the Township Engineer and Floodplain
Manager for the Township of Brick in Ocean County; and as a resident of a back-bay community
within the northern reaches of Barnegat Bay. Each of these roles has provided a different
perspective, requiring careful consideration before offering comments.

I firmly believe in climate change and have a strong understanding of the risks associated with
living, working, and recreating in New Jersey’s coastal flood hazard areas. I recognize that
requirements for higher elevations and stricter construction standards will have meaningful,
positive impacts by reducing those risks and promoting sound floodplain management to protect
people, property, and critical infrastructure. Overall, I believe the REAL rules represent a
significant step toward a more resilient coast.

I take no issue with the elevation requirements imposed by the REAL rules and recognize their
importance in reducing flood risk and improving long-term resilience. I am not writing to
challenge the underlying science, but to highlight practical implementation issues within the
regulations that may create unintended hardships for those who live, work, and recreate along the
Jersey Shore. Based on my experience enforcing these rules, I have identified several
implementation concerns. I have attempted to present these issues clearly and accessibly so that
they can be understood without specialized expertise in engineering, floodplain management, or
permitting. However, [ would be glad to provide further clarification if needed.

These concerns have been shared with Vince Mazzei, State Floodplain Administrator, and
Colleen Keller of the NJDEP Division of Land Resource Protection.

I thank you for your time and consideration with respect to these matters and for doing what is
best for New Jersey, every day.

Sincerely,

© 115350 O Comrommaree

Elissa C. Commins, PE, PP, CME, CFM, CPWM

Township Engineer & Floodplain Manager, Township of Brick
New Jersey Association for Floodplain Management, Past Chair
New Jersey Coastal Resilience Collaborative, Board Member




Senator Bob Smith, 17% Legislative District April 21, 2026
REAL People with REAL Struggles Implementing the REAL Regulations Page 2 of 7

THE REAL REGULATIONS ARE OVERREACHING WITH RESPECT TO
ADDITIONS AND ALTERATIONS:

7:13-2.4 Regulated activities

(a) Except where exempted from this chapter pursuant to N.J.A.C. 7:13-2.5, any action that
includes or results in one or more of the following constitutes a regulated activity pursuant to this
chapter if undertaken in a regulated area, as described at N.J.A.C. 7:13-2.3:1.

5. The construction, reconstruction, repair, alteration, enlargement, elevation, or removal of
a structure; and

6. The conversion of a building into a single-family home or duplex, multi-residence
building, or critical building.

There is no definition of “Alteration” in the regulations. Without a definition, the REAL
regulations default the Uniform Construction Code (UCC) definition:

"Alteration" means the rearrangement of any space by the construction of walls or
partitions, the addition or elimination of any door or window, the extension or
rearrangement of any system, the installation of any additional equipment or fixtures and
any work which affects a primary structural component.

This is a very broad definition. Similarly, enlargement is not defined either. By using the
definitions in the UCC, the floodplain manager must assume all alterations and enlargement are
regulated, regardless of how minor in scope. Every new window, deck, covered porch,
generator, AC condenser, remodeled bath, etc....

LACK OF MAPPING/INACCURATE MAPPING

The Department has not provided actual mapping for the new Flood Hazard Areas designated as
the Inundation Risk Zone or the Climate Adjusted Flood Elevation. They are using approximate
delineations with no information provided on the source of the existing topographic elevations.
When I compare the elevations approximated on these maps to surveyed properties in the
Township of Brick, I see discrepancies of several feet. Several feet of elevation change in NJ’s
coastal plan can equate to acres upon acres of land being inadequately mapped into or out of a
Special Flood Hazard Area; however, people are being regulated based upon these maps.

THE INUNDATION RISK ZONE

The Department has The Inundation Risk Zone is not a small subset of the flood zone in the back
bay communities of northern Ocean County. The IRZ can be estimated by using the Sea Level
Rise 4 fi. Layer available in the NJ GeoWeb. (Essentially, everything below elevation 6.22 in
Brick’s Metedeconk watershed) Once compared with the 2015 Preliminary Flood Insurance
Rate Maps, the areas prove to be nearly congruent, as our lowest flood elevation is 7.0. Nearly
every property that was in a preliminary flood zone on 1/19/2026 is located in the IRZ as of
1/20/2026.

Elissa C. Commins, P.E.
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Senator Bob Smith, 17™ Legislative District April 21, 2026
REAL People with REAL Struggles Implementing the REAL Regulations Page 3 of 7

Structures within the IRZ are not eligible for permits by registration, general permits by
certification or general permits. Each one of these structures would be required to get an FHA
Individual Permit for every single improvement they propose.

For a single~-family homeowner, the costs associated with making application for an individual
permit are easily between an additional $8,000 - $25,000, depending on the nature of the project.
Additionally, full architectural plans may be required to review and provide the substantial
improvement determination prior to even making application to the DEP. That is an additional
cost a homeowner must invest for a project that may get denied at the state level.

WHO IS RESPONSIBLE FOR MAKING SURE PEOPLE HAVE THE RIGHT PERMIT?

People are now allowed to register their activity online and they receive a permit from the
NIDEP instantly. With respect to Permits by Registration and General Permits by Certification,
who is supposed to be keeping track that people are actually applying for the correct permit?
That people are not just registering for one thing, getting a DEP authorization and constructing
something different?

When reviewing applications, I ask for a copy of an applicant’s DEP permit when one is
required. With your new system, who is making sure people are actually applying for and
receiving the permits that they are supposed to be getting? Please do not try to make this the
“local official’s™ responsibility.

Elissa C. Commins, P.E.
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Senator Bob Smith, 17% Legislative District April 21, 2026
REAL People with REAL Stroggles Implementing the REAL Regulations Page 4 of 7

CAFRA GENERAL PERMITS BY CERTIFICATION V. FLOOD HAZARD AREA
INDIVIDUAL PERMIT

Let’s assume that every house in the snip provided below wants to put on the same addition.

The ones that are on the water qualify for a CAFRA General Permit by Certification No. 6. They
can apply (through their engineer) online and have a permit the same day for a $1,000
application fee.

The houses across from the water are not regulated by CAFRA. Aathey are in the Inundation
Risk Zone, they do not qualify for any general permits or permit by registration. They have to
apply for an individual permit from Flood Hazard Area. That’s about $10,000 in engineering

plus application fees and the wait time for a review. And those houses are not on the water.

How is this fair? How does this even make sense?

Elissa C. Commins, P.E.
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Senator Bob Smith, 17" Legislative District April 21, 2026
REAL People with REAL Struggles Implementing the REAL Regulations Page 5 of 7

THE NEW CAFE AREAS:

In general, the Mean High Higher Water Elevation of the Barnegat Bay is 2.12 (Let’s just use
round numbers). The IRZ is elevation 6 and the CAFE Elevation should be approximately 11.
The CAFE mapping provided on the NJ GeoWeb seems to extend well past that in areas. Some
Examples where [ tried to sketch elevation 11-12 in pink:

Eagle Point:

w=r/ GEER
Kettle Creek:
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If a property is mapped into the CAFE on NJ GeoWeb, but a property owner demonstrates
through topography that their property is above elevation 11, am I allowed to treat them as
though they are outside of the State’s Special Flood Hazard Area?

Elissa C. Commins, P.E.



Senator Bob Smith, 17" Legislative District April 21, 2026
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FLOOD ELEVATION VERIFICATIONS IN THE CLIMATE ADJUSTED FLOOD
ELEVATION
The person at the very tip of this peninsula, in the IRZ and in the Coastal A Zone, can apply for

a CAFRA GP to build a home; however, the person in the newly mapped CAFE needs to have
the CAFE elevation calculated by a surveyor and make application for a verification to the DEP

prior to even starting the planning of their project.

How is this fair? How does this make sense?

Elissa C. Commins, P.E.



Senator Bob Smith, 17" Legislative District April 21, 2026
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THE CAFRA CHECKLIST

Here is a link to the CAFRA Application Checklist for permits by certification:
https://dep.nj.gov/wp-content/uploads/wlm/downloads/eservices/cp_pbc05.pdf
No 12. Requires a no-rise certification/CLOMR.

If the CAFRA Area is tidal, and the tide is going to rise 4-feet, how is any engineer going to
certify that there will be no rise greater than 0.2-feet when combined with all other development
within the flood hazard area? I thought that the certification was not required for tidal areas, but
it is listed on the CAFRA checklist.

10. The PIN that was issued to the applicant upon registering with the Depariment’s ontine permitting system.

11. The $1,000.00 application fee for a general permit-by-certification, set forth at N.J.A.C. 7:7-25.1. Nofee is
required for general permils-by-certification 3, 4, 11, and 12.

12, National Flood Insurance Program:

i.  The applicant must submit one of tha following, as appropriate:

+ For activities proposed within a FEMA-adopted regulatory floodway, where the proposed
activities would result in no net increase {0.00 feet) to the 100-year flood elevation as depicted
on FEMA flood mapping, the applicant shall provide an engineering cerification to the local
floodplain administrator having jurisdiction over the site confirming that the project will meet
FEMA's no rise criteria;

« For activities proposed within a FEMA-adopted regulatory floodway, where the proposed aclivities
would result in no net increase (0.00 feet) to the 100-year flood elevation as depicted on FEMA flood

mapping, the applicant shall provide an engineering cerification to the local floodplain administrator

having jurisdiction over the sile confirming that the project will meet FEMA's no rise criteria; or

For activities proposed within a FEMA-adopted special flood hazard area with no designated
regulatory floodway, where the proposed activities would, when combined with all other
existing and anticipated development within the flood hazard area, result in a cumulative
increase of greater than 0.20 feet in the 100-year fload elevation depicted on FEMA flood
mapping, the applicant shall apply for and obtain a Conditional Letter of Map Revision
{CLOMR) from FEMA.

ii. Hydraulic calculations must be rounded to the nsarest one-

iii. ~The applicant must upload a copy of FEMA's no rise certification or approved CLOMR at
hitps:/iwww ni govidepicnline.

To obtain an authorization under general permit-by-certification & for the expansuon of a single-family
home or duplex, it will be necessary to certify to the following concerning the proposed activity:

, 1:3 Provide a list of the 5 most important points ! EY summarize «-r

Elissa C. Commins, P.E.
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MARINETRADES

ASSOCIATION OF NEW JERSEY

April 28, 2026

Senator Bob Smith, Chair
Senate Environment Committee
216 Stelton Rd, Suite E-5
Piscataway, NJ 08854

Re: NJDEP PACT - REAL Rules Adopted January 20, 2026
Dear Senator Smith,

The following comments are being submitted on behalf of the Marine Trades Association of
New Jersey (MTA/NI). The MTA/NJ, established in 1972, is a non-profit trade organization
representing hundreds of marine-related businesses committed to advancing, promoting, and
safeguarding the boating industry and waterways in NJ. The state is home to 150,000 boaters,
vital to its economy and identity, with recreational boating generating a $6.6 billion-dollar
economic impact, supporting over 20,000 jobs, and sustaining more than 1,100 marine
businesses, including the nation’s leading boat manufacturers.

Beyond its economic contributions, boating is a fulfilling and rewarding activity that enhances
mental well-being, reduces stress, and fosters memorable moments with friends and loved ones.
Access to open waters and water-dependent activities is vital to New Jersey's quality of life. Yet,
despite all of this, the state continues to do nothing to support the boating industry in New Jersey
or understand the detrimental impacts of these new rules.

Marinas and marine support businesses are water-dependent businesses that are not only tied to
the water but exist to provide access to our waterways and important boating infrastructure and
services. They provide slips, public boat ramps, fuel, fishing supplies, boat maintenance and
service, boat building, manufacturing and more. Our marinas provide the most meaningful
public access by the nature of their businesses.

Environmentally, marinas play a key role in coastal ecosystems when managed sustainably.
These facilities are highly regulated and are required to not only ensure 100% compliance with
all environmental rules and regulations but implement many best management practices that go
above and beyond to protect our waterways, marine life and habitats. Preserving marinas ensures
these standards are upheld, preventing degradation from neglect or development pressures. The
effects of these recently adopted rules will prohibit upkeep, maintenance of aging infrastructure
and expansion of these facilities which will lead to their eventual demise and conversion of these
valuable resources to private development.

The Department has recognized, as written in the original proposal and recent adoption, the
importance of marinas, yet has not yet taken sufficient action to protect them. In fact, removing

1

,,,,,,,,,,,,,, , “_‘L'x e S




the IRZ from the list of special coastal areas does nothing to address the restrictions for these
businesses. The 3% impervious cover limit will continue to be applied to projects in
environmentally sensitive planning areas, such as on barrier islands. Marinas on the barrier
islands, for example, will not be able to conduct any site development that triggers a CAFRA
Individual Permit.

Additionally, the reduction in the Climate Adjusted Flood Elevation from 5 feet to 4 feet does
not adequately address the practical challenges posed by the current FEMA tidal base flood
elevation mapping. Elevating structures to this height remains infeasible for boat repair shops,
manufacturing facilities, and boat showrooms. Essential equipment, such as boats on travel lifts,
boat trailers, or forklifts, cannot be maneuvered into elevated structures for repairs or storage,
rendering compliance with these elevation requirements impractical.

The effects of these rules will prohibit or, at best, severely curtail upkeep, maintenance and
expansion of these facilities which will lead to the eventual demise and conversion of many of
these valuable resources to private development., This would be a devastating loss of water
dependent uses, and contrary to the stated goal expressed in part of the proposed regulations to
maintain marina access. Oppressive regulations based on aggressive speculation with maximized
projections will devastate the very family run small businesses the state purports to support.

Without these businesses, there will be no infrastructure, services or supplies for people to get
out onto our waterways and go boating and fishing. While we do appreciate that the importance
of marinas and the need to preserve them is stated, the additional regulatory requirements in the
rule will severely and negatively impact these businesses. The parts of these rules that apply to
marinas threaten the fabric and viability of the marine community. If the state’s goal is to
eventually displace many marinas for high-end residential development, these rules will go a
long way towards accomplishing that goal.

Therefore, we are strongly requesting that marinas and marine service and support businesses be
exempted from the requirements in these rules.

Given the enormity of these recent rule changes, it is nearly impossible to fully grasp the far-
reaching impact they will have on the entire industry now and for many years to come. We
cannot state strongly enough that these requirements will lead to the eventual demise of many
marinas in New Jersey. We have outlined some of our key concerns below.

Impervious Cover - Marinas, especially those with primarily gravel or crushed shell ground
cover, are significantly impacted by the adoption of the REAL Rules for projects requiring a
CAFRA Individual Permit. Marinas are located primarily (if not entirely) within Flood hazard
areas, at N.JLA.C. 7:7-9.25 and Riparian zones, types of CAFRA critical environmental sites. The
adoption of CAFRA critical environmental sites (disproportionately) adversely affects marinas.
While we understand that marinas will not be required to reduce existing impervious cover in
CAFRA critical environmental sites, any marina that had not already maxed out their impervious
cover cannot expand as they will be restricted to the existing impervious cover areas. For
example, if a marina was formerly in a CAFRA Regional Center, up to §0% of the net land area
or the acreage of legal, existing impervious cover, could have been approved under a CAFRA



Individual Permit. Prior to the adoption of the REAL Rules, if less than 80% of the net land area
had impervious cover, some expansion could have been approved up to 80% the net land area.
That is no longer the case since the center designations are no longer applicable. Rather, the
existing impervious cover cannot be expanded since the limit is the acreage of existing
impervious cover or 3% of the net land area, whichever is higher. Additionally, the adoption of
CAFRA critical environmental sites prohibits the establishment of new marinas in CAFRA
critical environmental sites except in rare circumstances where impervious cover is present on
most of the property.

This is an onerous restriction, and these new requirements would severely restrict marinas and
their support operations from upgrades and enhancements necessary to continue their services to
the public and their viability and virtually eliminate any opportunity to develop a new marina to
provide access to the water.

Riparian Zones - We continue to object to placement of a riparian zone on the bay side of
barrier islands. These areas are largely developed, and the imposition of riparian zones will do
nothing to protect vegetation but will rather merely be an impediment to critical infrastructure
improvements. The marinas fronting Barnegat Bay on LBI (north of the causeway), for example,
would be assigned a 300-foot riparian zone, essentially eliminating any development potential in
the area within 150 feet of the MHWL of the bay.

Stormwater Management Rules - We continue to object to the additional trigger that was
added to the definition of “major development” under the Stormwater Management Rules that
will also severely impact a marina’s ability to maintain their property. The new trigger is the
reconstruction of ¥4 acre or more of “regulated motor vehicle surface” or “regulated impervious
surface”. For example, if ¥ acre (10,890 SF) of parking lot is proposed to be milled and repaved,
that activity in and of itself will be considered a “major development” even if there is zero net
increase in regulated motor vehicle surface or impervious surface. Water quality treatment will
be required not only for new motor vehicle surfaces, but also for reconstructed motor vehicle
surfaces (even if there is zero net increase in regulated motor vehicle surface or impervious
surface). Water quality requirements will be enhanced, such as to require 80% TSS removal for
stormwater runoff for new and redeveloped motor vehicle surfaces (whereas 50% TSS removal
is currently required for redeveloped impervious surfaces). All of this increases operating costs
and restricts a marina’s ability to operate, maintain, and upgrade existing facilities, never mind
ever expanding. Similar to certain other provisions of the rules, very few marina owners and
operators, generally small businesses, will be able to afford this.

Skellfish Habitat - We recommend the elimination of the 25-slip threshold. Dredging should be
based upon the need for dredging and not penalize small marinas and small businesses. This
section specifically referred to the need to preserve existing marinas and the necessary services
they provide, encourage new marinas and ensure there is a sufficient amount of boat slips
available to the public, as well as the expansion of existing commercial marinas and construction
of new marinas.

Elevation Requirements - As stated above, the reduction in the Climate Adjusted Flood
Elevation from 5 feet to 4 feet does not adequately address the practical challenges posed by the




current FEMA tidal base flood elevation mapping. It is simply not feasible for boat repair shops,
manufacturing buildings, and boat show rooms to be raised four feet. A boat on a travel lift, a
boat trailer, or forklift cannot be driven into an elevated structure for repair. Moreover, the CAFE
requires that access roads be raised 6 feet above the current base flood elevation (CAFE + 1) or
an engineering statement provided explaining why that is not feasible. The state can notice that
most marina infrastructure in this state cannot meet this criteria. Retention of an engineer alone
for this purpose adds a substantial cost and even if a particular project may be feasible in the
structural sense, it may not be in the financial sense.

Freshwater Wetlands - We continue to object to the various updates to the Freshwater
Wetlands Protection Act Rules that will severely impact marinas and marine support facilities
with wetlands/wetlands buffers. These onerous conditions include the reduced disturbance limits
and mitigation triggers and new and enhanced alternatives analysis and restoration requirements.
Particularly problematic is the requirement to remove all existing impervious surfaces located
within 25 feet of the wetlands boundary and replant with native vegetation. Many marinas,
especially smaller ones, cannot do that without surrendering land needed for vessel storage or
other operations. When working on a small financial margin, that can make the difference
between staying in business or going under.

These rule changes and many others included in the final adoption will severely restrict marinas
and marine support businesses needing to obtain permits for construction, redevelopment or
expansion. The rules do not adequately address these potential needs or the operation of these
water-dependent businesses.

Therefore, considering the potential to drastically impact the recreational boating industry, the
businesses and infrastructure that support this industry, we strongly recommend exempting
marinas and marine service and support businesses from these requirements. It is stated in the
adoption that there is a need to preserve existing marinas and the necessary services they
provide, encourage new marinas and ensure there is a sufficient amount of boat slips available to
the public, as well as the expansion of existing commercial marinas and construction of new
marinas. However, under these rules, marinas will not be preserved, boat slips and services will
decrease and the opposite of this stated goal will occur. The stated goal of preserving marinas
strongly supports our request for an exemption.

In closing, we believe the state should be actively seeking ways to support the recreational
boating industry and not proceed with the adoption of this proposal as written. We need to work
together to provide more opportunities to protect these businesses and working waterfronts. The
sale of marinas to private development and the loss of critical infrastructure is only getting worse
year after year. We are continuing to lose access to our waterways each year. These rules will
exacerbate that problem. We must work together to preserve and protect our marinas and support
businesses and not implement costly and burdensome regulations that will force more businesses
to forgo improvements and deteriorate or sell to private developers when they can no longer
operate.

New Jersey needs more marinas and marine support businesses to provide the access, resources
and infrastructure that is needed to enjoy our beautiful waterways. Access to the water to
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recreate and enjoy time with family and friends is extremely important to the quality of life in
New Jersey. If you have any questions or need additional information, please feel free to contact
me at 732-292-1051.

Sincerely,

Dol Dol

Melissa Danko
Executive Director

c Governor Mikie Sherrill
Senator Nicholas Scutari
Senator Anthony Bucco
Assemblyman Craig Coughlin
Assemblyman John DiMaio
Ed Potosnak, NJDEP Acting Commissioner




TESTIMONY

Testimony in
Support of the REAL Rules

16 W. Lafayette St.

Trenton, N 08508 Attn: Senate Environment and Energy Committee &
p: (608) 393-0008 Assembly Environment and Solid Waste Commiittee
f: (609) 360-8478

w: njfuture.org Submitted via email to Celia Smits, New Jersey Senate

Environment and Energy Committee Aide. CSmits@njleg.org
April 22nd, 2026

Contact: Pete Kasabach, Executive Director

pkasabach@njfuture.org, 609-393-0008

New Jersey Future submits this written testimony to members of Senate Environment and Energy
Committee & Assembly Envirenment and Solid Waste Committee in support of the Department of
Environmental Protection’s Resilient Environments and Landscapes (REAL) Rules.

Finalized in January 2026, the REAL Rules update flood standards to reflect growing risk. They
are not perfect, but they are a necessary and long-overdue step toward managing costs and
impacts New Jersey can no longer afford to ignore.

It's important to note that these rules were not adopted unilaterally. They are the result of a
multi-year NJ PACT process, beginning with a 2024 proposal, followed by extensive public
engagement and a 2025 Notice of Substantial Change before finalization. NJF participated
throughout and appreciated the opportunity to share concerns via written comments and
testimony during both the initial 2024 public cormment period and the 2025 Notice.

Qutdated Standards Are Driving Real Gosts

Across New Jersey, flooding is becoming more frequent and more severe. Heavy rainfall is
increasing, high tides are pushing further inland, and sea-level rise is raising the baseline for
future storm surge. Research from Rutgers University projects significant sea-level rise along
the New Jersey coast this century.[1]



Communities across the state are already feeling the consequences. Homes are damaged,
stormwater systems are overwhelmed, and infrastructure built for past cenditions is being
pushed beyond its limits. Insurance costs are rising as risk becomes more apparent.

These climate stressors are further exacerbating long-standing infrastructure challenges. Many
of New Jersey’s stormwater and drainage systems were not designed for current conditions,
creating compounding risk as heavier rainfall interacts with aging systems.

Flood risk is also being intensified by land subsidence. Portions of the Jersey Shore are
physically sinking due to sediment compaction and groundwater withdrawal, increasing relative
sea-level rise and contributing to more frequent nuisance flooding.[2] In northern New Jersey,
legacy mining activity creates additional localized subsidence risks.

Importantly, these impacts are no longer limited to major storms. In 2025, New Jersey residents
lost their lives in flash flooding events outside of named storms, underscoering how more
frequent and intense rainfall is making everyday conditions more dangerous.

Against this backdrop, maintaining outdated flood standards is neither neutral nor responsible. It
only shifts growing costs onto homeowners, municipalities, and taxpayers.

REAL Updates Existing Practice; It Does Not Break from It

SCR 106 suggests that the REAL Rules represent a departure from legislative intent. In our
opinion, they are a continuation of long-standing policy.

For decades, New Jersey as well as the federal government has required homes in flood-prone
areas to be elevated and commercial buildings to be flood-proofed. Programs like Blue Acres,
administered by the New Jersey Depariment of Environmental Protection, have helped families
move out of repeatedly flooded areas while restoring natural floodplains. As flood maps and risk
projections evolve, updating these standards is both expected and necessary.

FEMA Maps Alone Are Not Enough

SCR 106 implicitly relies on existing federal flood maps. Flood Insurance Rate Maps (FIRMs)
developed by the Federal Emergency Management Agency (FEMA) present flood risk in broad
categories, indicating whether a property falls within the 100-year floodplain, the 500-year
floodplain, or outside both. This can create the impression that flood risk changes abruptly at
these boundaries, when in reality risk varies continuously and can differ significantly within each
Zone.

In addition, these maps are often outdated. Under federal law, FEMA is required to assess the
need to revise and update flood maps every five years, but chranic underfunding from Congress
has limited the agency's ability to do so. As a result, roughly 75% of FIRMs are considered out
of date, with about 11% dating back to the 1970s and 1980s.[3]



In New Jersey, this challenge is particularly evident. Many inland areas have not been
comprehensively remapped in decades. Even in coastal regions that were updated following
Superstarm Sandy, maps are now more than a decade old and are often based on outdated
rainfall data or limited assumptions about future conditions. As a result, FEMA maps often do
not reflect current precipitation patterns, sea-level rise, or evolving flood risks.

The REAL rules close these gaps by using current, New Jersey—specific climate data and
forward-looking conditions to guide proactive, rather than reactive, planning. Rather than relying
solely on backward-looking FEMA maps, REAL incorporates updated rainfall data, sea level rise
projections, and other climate-informed inputs to better reflect how flood risk is changing over
time. This approach moves beyond binary floodplain boundaries and toward a more accurate
understanding of risk, helping communities make betier-informed decisions about where and
how to build.

This Is Not a Choice Between Resilience and Growth

SCR 106 echoes concerns about housing costs, property values, and economic impacts. We
agree with the sentiment that advancing the REAL Rules must not inadvertently suppress
housing production. These concerns should not be dismissed, but they should be understood in
context.

Failing to account for flood risk does not preserve affordability or economic growth. It defers
costs and amplifies them over time, Rising insurance premiums, repeated property damage,
and increased public spending on disaster recovery are already reflecting this reality.

Additional concerns raised by municipalities, builders, and property owners regarding
implementation timelines, administrative complexity, and feasibility in certain contexts also
require workable solutions, and it is our position that New Jersey’s resilience and housing goals
must move forward together.

it's no secret that a longstanding barrier to housing production in New Jersey is exclusionary
zoning practices. Fortunately, there are several bills aimed at zoning reform that the Legislature
is already considering, such as permitting accessory dwelling units (A2792/52347), supporting
stranded asset redevelopment (A2757/31408), revising parking reform minimums
{A3043/52974), and encouraging more transit-oriented development {A1210/54037).

Allowing REAL to move forward alongside these zoning reforms creates an opportunity to
address New Jersey’s housing shortage in a more holistic way. Aligning housing policy with
REAL standards would help direct growth toward safer, less flood-prone areas while ensuring
that new housing is built to withstand current and future flood conditions.

This approach also requires alignment with Fair Share Housing obligations and the State
Development and Redevelopment Plan, along with clear guidance to municipalities on how to
plan for growth in climate-resilient locations.

,,,,, . O



Focus on Implementation, Not Delay

The REAL rules are the product of extensive technical analysis, scientific research, and
sustained stakeholder engagement. We now face the prospect of repeal or delay without a
viable alternative, which risks undermining that work and leaving the state without an adequate
framework {0 manage growing flood risk.

Delaying implementation will not resolve these issues. It will defer necessary decisions, increase
exposure to risk, and shift higher costs onto taxpayers. The path forward is clear: New Jersey
must advance forward-looking flood standards under the REAL rules while ensuring practical,
well-supported implementation for communities.

Addressing implementation challenges requires moving forward with an iterative approach,
informed by experience and further stakeholder engagement as part of the process. This means
developing clear municipal guidance, ensuring predictable permitting pathways, streamlining
compliance for risk-reducing and redevelopment projects, and offering targeted technical and
financial support. This “soft launch” approach will allow projects to move through the process
with intentional flexibility while pinpointing areas in the rules that may be troublesome or require
future maodifications.

Gonelusion

SCR 106 frames this issue as one of regulatory overreach. In our opinion, the more relevant
question is: if flooding risks and impacts are growing, shouldn’t we start planning and building
differently?

It is our position that the REAL Rules are a rational response to this question and within the
Depariment's scope of authority. The task now is to ensure that implementation supports
communities, markets, and local governments through the transition.

While the Rules are not the final word on flood resilience policy, they are an essential step
toward aligning how we build with the risks we face and will continue to face. At a time when
federal disaster support is increasingly uncertain, the state must take responsibility for
managing its own risk. New Jersey has a long history of successfully implementing pragmatic,
forward-looking policy, and the Legislature should honor that tradition by allowing the REAL
Rules to move forward and focus on troublesheooting the implementation process.

Endnotes

1] Rutgers University Climate Change Resaurce Center. Sea-Level Rise Projections for New
Jersey.

2] Rutgers University & Geological Survey. Research on land subsiden nd relativ
sea-level rise along the Mid-Atlantic coast.




[3] Understand the differences between FEMA flood zones — First Street™
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April 22, 2026
Honorable Bob Smith Honorable James J. Kennedy
Senator and Chair Assemblyman and Chair
Senate Environment and Energy Committee Assembly Environment & Solid Waste Committee
Trenton, New Jersey 08625 Trenton, NJ 08625

Dear Chairmen Smith and Kennedy, and members of the Senate Environment and Energy Committee
and Assembly Environment & Solid Waste Committee:

The Pinelands Alliance strongly supports the Department of Environmental Protection’s Resilient
Environments and Landscapes (REAL) regulations, and we oppose Senate Concurrent Resolution
No. 106 (SCR-106), which would invalidate the rules.

Contrary to the language of SCR-106, the REAL rules fall squarely within NJDEP's statutory authority
to take a science-backed approach to factor the impacts of our changing climate into amendments to
regulations regarding flood hazards, stormwater, coastal zones, and freshwater wetlands, while
improving water quality and flood protections. NJDEP’s legal authority rests on laws including the Flood
Hazard Area Control Act, the Stormwater Management Act, and the Global Warming Response Act.

The REAL rules are New Jersay's best policies to make the changes we need to protect public health
and safety during this era of climate change. From 1980 to 2024, New Jersey experienced 75
weather/climate disasters that each caused losses exceeding $1 billion. These events included four
flooding events, 32 severe storms, and 13 fropical storms and hurricanes. Superstorm Sandy claimed
30 lives in 2012, Hurricane Ida caused at least 21 deaths in 2021, and two people died in Plainfield on
July 14, 2025 when their car was swept away by a flash flood during torrential rains.

The REAL rules are especially important to preserve and protect the Finelands. The 17-trillion-gallon
Kirkwood-Cohansey aguifer underlying the Pinelands provides drinking water for about one million
people and irrigation for 200,000 acres of farmland. Flooding threatens the quality of this vital water
supply. In addition, rising sea water and storm surges are forcing saltiwater upstream into the Pinelands’
forests, killing trees at the root and creating “ghost forests”: extensive stands of dead trees inside the
Pinelands. The long-awaited adoption of the REAL rules will help save these precious resources.

Thank you for considering our comments opposing Senate Concurrent Resolution No. 106 and for your
careful deliberation of this legislation.

Sincerely,

Michael W. Klein, JD, PhD
Director of Government Relations
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Executive Office

‘Dennis Levmson -September16; 2025

Countijxecutwe

609/343-2201 FAX 948-2194
TDD): 348-5551

Me'l'is.r;é Abatemafco, ESq

401 East StateStreet, T“ F[o,or‘
PO Box 402

Trenton, NI 08625 0402

ATTN: Public Commenits on NIDEP NIPACT REAL Rulé Proposal
‘DEP Docket No. 05-24-05
Dear Ms.Abatemarcoy
Atlantic County would like to submit comments in response ‘to the New Jersey' Departmient ¢ of Environmental
Protectton 5 proposed amendments changing ouf ﬂood hazard and land use rules statewide. Wé oppose the

adoptlon of the revised NIPACT' REALRule Proposal and have concerns based on specilative, lorigsrarige
projections that lack scientific certamty and policy Justn‘“ ication requiredfor sucha sweeplng mandate,

The coastal municipalities-and counties were hot included in thestakeholder meéting when these rules wére
being formulatéd and have not been pro\nded with a detailed. economic impact analysis. We would request that
‘before thesé significant: regulahons are. con51dered for adoptton a meetmg be held with the coastal
muriicipalities and courities to fu]ly lnform elected: oﬁ“ cials and the pubhc of the content of the 1, D00+ page rule.

We believe we tan accompllsh the goals of protecting our residents from theimpacts ofa changing climate
through a more halanced, thoughtful incremental approach. Stience has demonstrated that the brightest minds
cannot predict with accuracy theimpacts of sea level rise ovér 20 years, let alone'75 years. Due to uncertainties,
mumcrpal mastér planning efforts project only 20 vears in'the. future.

A additional feason for utilizing a more incremental approach is the new rulés assume there will be ho
resilience efforts taken to feduce ﬂoodmg siich as: protectwe structures and more ‘I Atlantic County, we have
invested millions on _b.glkh‘eads, iséawalls, living shorelines, and pump stations, noné of which is taken into
account by the NJPACT regulations. ‘

The'NJPACT regulatioris also fail to consider the massive resiliency efforts underway by the Army Corps of
Enginegts, the Federal Ihfrastructure Act and'the inflation Reductioh Act. We strorigly recommend the state
wait until the new FEMA maps are available in 2025 befare, adopting @ny new:coastal’ regulations; Moreover,
applymg umform, statewide. standards without accommodating regional vatiations imposes a one-size-fi ts—all
framework that would not:accurately refiect real world conditions.

Another concern is that: by reducing or prohibiting development on private: lands without compensatory
méasiites, theé proposed rules would discourage ihvestment, lower property: values, and amountto a regulatory
“taking” with far—reachmg consequences for key coastal industries, including fourism, commercial fi shmg,
construction, and real estate. This could ultimately strain employment, housing affordabllity ang ovara[l
gconomic growth,

A5 1888 Atlantic Avenue - * Atlantic City, New Jersey 08401-8282 P
e, Visit Qur’ Web Site at http: Jiwww.aclitik.org L%\'
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Meetlng new Climate AdeStEd Flood Elevation standards that. may excedd true flood elevation will impose
urijustified costs.and Burdens-on cash-strapped homeawners businesses ahd developers. Mumcupal floodplarn

admmrstrators will have to review the wark of Hired. surveyors, engmeers design prefessmnals and/or property.

OWNErs to-assure.compliancé with iocal/state/federa[ ﬂoodplaln management regilations. State fundmg shou[d
.be prov:ded to ‘offset _these additional admlmstratwe COS5tS,

;mp!emented ’through the rulemakmg process Somethmg th:s sngmf‘ cant whlch Wl|| have profound gcofioinic
effects should be achleved through the dellberatlon process of Ieglslatlon rather than regulatlon

] strongly supporl: abandomng the NJPACT REAL RULE proposal m favorof a more mcluswe and transparent

lmprovements as well as regu]atory changes based ona 20 yeartlmelmer

Sincerely;.

‘Dennis Levinson:
County Executive:

o ‘Governor Phil Murphy
Lieutenant Governor Tahesha Way
Diane Gutierrez-Scaccetti, Seriior Advisor
Jacqueline Suarez, NJDCA Commissioher
Congressman Jeff Vait Drew:
Senate President Nicholas P. Scutari-
Assembly Speaker Craig c_;‘qug_hlln
Senator Bob Smith, Chair: Energy & Environment
Senator Vince Polistina
Assemblyman Don Guardian
Assermnblywoman Claire Swift.
New Jersey Business afd Industry Association
New Jersey Assgciation of Counties
New Jersey’ LEHgUE .of Munlcmallties
New Jersey Business & !ndustry ‘Association
At[a fitic County Boa rd of Commissioners
Atlantic County-Mavors.
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Melissa Abatemarco, Esq.
NJDEP, Office of Legal Affairs
401 East State Street, 7 Floor
P.O. Box 402

Trenton, NJ 08625-0402

Attn: Public Comments on'NJDEP NJPACT REAL Rulé Propdsal
DEP-DocketNo.05-24-05

Dear Ms. Abatemarco:

The City of Atlantic City would like to submit comments in response to the New Jersey
Department of Environmental Protection’s proposed amendments, changing -our flood
hazard and land use rules statewide. We appreciate the revisions to the initial proposal,
however; we oppose the adoption of the revised NJPACT REAL Rule Proposal. The City
remains deeply concerned that the revised rules are premature, inequitable, and based on
speculative long-range projections that lack the scientific certainty and policy justification
required for such a sweeping mandate.

We are extremely disappointed in the level of transparency during this rule making process.
The coastal municipalities and counties were notincluded in the stakeholder meetirig when
these rules were being formulated. Finally, when we were afforded the opportunity to meet
with NJDEP staff we were told that a detailed economic impact analysis that studies the
impact of these rules on local communities would be provided, to date thiis analysis has not
been distributed. Also, the responses to the 2,965 cormments on the initial rules were to be
made public. Before these significant regulations are considered for adoption, we
respectfullyrequest that meeting be held with the coastal municipalities and counties to fully
inform the elected officials and the public of the content of this 1,000+ page rule.

The rulemaking process lacked adequate stakeholder engagement and transparency. By
-excluding meaningful consultation with local governments and industry experts before
proposing such comprehensive changes, the proposed rules overlook practical land use
needs and the flexibility required to balance resilience with economic viability. Additional
concerns included the increased regulatory complexity, further delays in an already



burdensome permlttmg process, absence .of legacy. . exemptions, imposition of premature
permit expirations, and a lack ef commensurate technical assistance and financial resources
to satisfy elevated regulatory staridards, all of which would jeopardize projects already in
the pipeline and for which substantial investments have already been made.

We believe we cati accomplish the goals of protecting our residents from the impacts of a

changing climate through -a more balanced, well-thought-out, incremental approach.
Specifically, we believe the proposed rules woiild have the following negative impacts on the
state:

75-year vs. 20—year Timeframe & Sea Level Rise Pro]ectlons

NJDEP uses a year. 2100-time horizon and the 17th percentlle chance of occurrence as the
basis for these regulations. Science has derionstrated that the brightest mlnds canngt
predxct with accuracy the Impacts of sea level rise gver bwenty years let alone seven-five
yéars which is the basis of thé publishied regulatlons This is supported by the fact f:hat
miunicipal master plannmg efforts. project twenty years in:the future due to uncertainties, ‘It

is strongly recommended that the State gradually 1mplement coastal regulations on a twenty

year horlzon ‘not based on what might happen in the year 2100,

Whiile scientific consensus exists that climate change is- occurring,, divergence in modeling
occurs frequently and is especially. dependent on future emissions:! As noted by the 2020
New Jersey Scientific Report on Climate Change; by. DEP, “there are difficulties in predlctmg
whether annual' precipitation. or the number of extreme precipitation events will incr ease
becduse of the various meteorological interactions that drive: precipitation patterns
(Marquardt Collow et al. 2016).”" The report continues, “Climate projections predict that the
total annual precipitation in the Northeast region of the United States will remain relatively
consisteént with the current conditions” (Hayhoe et al. 2007). Data produced by AdaptWest
to develop resources for climate adaptation planning shows that annual precipitation in New
]ersey may increase by 2.3 inches to 3.5 .inches (5.8 c¢m to 8.9 cm) above the 1980-2010
average (46.7 inches [118 6 cm]) by the 2080s based on mid (RCP 4: 5) and high {RCP'8.5)
emission scenarios, respectively [Horton et al:2015). Such increases reflect a 4. 9% and 7.5%
increase in annual precipitation by the eénd of the century.

A receént study by the New York City Panel on Climate Change estimates that annual
precipitation irn-the area could increase between 4% and 11% by 2050 [Horton etal. 2015).”
This uncertalnty is also reflected in State of the Climate New Jersey 2021, by Rutgers
University, “the possible range of projected changes in annual rainfall is.wide but much
smaller than the year-to-year precipitation variability in New Jersey. Therefore, projected
changes in future rainfall are illustrative of a small increasing trend, but the exact amounts
ate uncertain.”2

To further illustrate divergent modeling, several models in Projected Changes in Extreme
Rainfall in New Jersey based on an Ensemble of Downscaled Climate Model Projections by
Art DeGaetano (“Cornell Study”), which is utilized ds a basis for much of this rule proposal,

; [-scientific-report-2020.pdf
2 hitos: //nrchmateresourcecenter rutgers:edu/wp- content/uploads/2022/04/State of-the-Climate- Report-NJ—2021—

4-18.pdf




show that rainfall will actually decrease in areas of the state by 2100, “Grids in the vicinity of
New York City and in central New Jersey show small (<5%) decreases in 100:ARI rainfall
(Fig. 17). In northérn parts of the state iricreases in the 25-35% range are commori. In two
models (CMCC-CMS) and (GFDLCM3)-decreases in 100-yr-ARI precipitation are indicated at
‘more than half of the grid points in thé domain, while in several modeéls 100-yr ARI
precipitation increases atnearly all grids."3

The New Jersey Builders Association retained a meteorological firm, Applied Weather
Associates (AWA), to review the Cornell Study. AWA has performed work for numerous

government agencies including DEP and specializes.in Probable Maximum Precipitation and

rainfall analysis, and its studies have been:accepted by state and Federal dam regulatory
agencies, including the Federal Energy Regulatory Cqmmissiqn, National Resources
Conservation Service, Bureau .of Reclamation, numerous state dam regulatory offices. and

many are under review. by the Nuclear Regulatory Commission. AWA's summary of the

Cornell Study, which was shared with DEP, noted that the divergence in modeling and the-

large spatial differences i_n-:the study's precipitation ranges speak to.the inherent uricertainty

of climate modeling and thérefore, utilizing the median .outcomes instead of the83rd
percentile better captures the overall range of outcomes.*

Even Dr. Robert Kopp‘, the Rutgers Professor who prepared the report that DEP relied on to
sea level rise projectionof 5 ft. by 2100, is now projecting a 1 to 2 ft rise. Here is thelink to

Dr. Kopp's latest webinar and PowerPoint. hitps://protect-sir.eu/events

« The Rutgers STAP report predicted 5 sea level rise by 2100 based on the assumption
that the West Antarctic Icesheet will collapse this century. If it does niot collapse sea
Jevel rise would be 1-2 feet worldwide; '

o Dr. Kopp does predict that sea Jevel rise caused by the icesheet melt will happen
eventually, but it may take thousands of years.

« Since the Rutgers STAP report, every report that has been published, including the
IPCC AR 6 report and NOAA, both of which had Dr. Kopp as tlie Jead author, no longer
predicts the ice sheet collapse this century;

. DEP is using a "moderate emissions" scenario and predicting to 2100. Under these
scenarios sea level rise is not anywhere near 5' under current scientific
uriderstanding; _ ‘

. Dr. Kopp is now predicting under those scenarios a worldwide sea level rise of 1-2
feet (30-60.cm). Since New Jersey is "sinking" you need to add an additional foot for
a prediction of 2-3 feet, '

Considering the large variances in precipitation forécasts, those contdined injust the median
outcomes in the Cornell Study, and the analysis performed by AWA, we believe that median
projections from the year 2050 must be utilized, with updates performed every 10 years as
climate science evolves. The Cornell Study would additionally validate this approach:
“Ruture updates to these CFs (change factors) are indicated to assure that the most relevant

® https://Mww.nj.gov dep/dsr/publications/projected-chariges-rainfall-model.pdf
% hitp://nlba.org/wp-content/uploads/2023/02/AWA-Response-to-NI:DEP-Rainfall-Regulations83.docx




and'-religble climate data are being used in-design and resiliency planning,” The Cornell
report additionally notes, “...it will be prudent to reevaluate the CFs once multiple sets of
.downscaled CMIP6 model projections become available.”

Reevaluation the Basis of Proposed Coastal Regulations

‘An.additional reason for utilizing a more incremental approach is that the new rules assume
there will be no resilience efforts taken toreduce flooding such as protective strictures, etc.
NJDEP uses very basis flood thapping to define the Inundation Risk Zones, This is
inappropriate and the State should follow the sarne process.as FEMA,

Historically, FEMA has overseen issues of floodplain mapping and regulation. 'FEMA plahs
to release new FIRM maps next year, Once they are released, they will be shared with the
affected municipalities and public meetings will be héld to alert property owners of any
proposéd changes. This is the proper way to define regulated floodplains. The'N] PACT
policies are being proposed without this detailed mapping process.

When FEMA proposes flood hazard area map changes, they survey néw coastal protection
structures, duné Systems, and other resiliency efforts to incorporaté. them into their

mapping. The NJPACT REAL regulations do not take this efforts into account. The NJPACT

REAL regulations also do not take into aceotint the massive resiliency efforts underway by
the Army Corps of Engineer; the Federal Infrastructure Act,-and the Inflation Reduction Act.
We strongly recommend that the State wait-until the new FEMA maps are available in 2025
before adopting any new coastal regulations;

Here in Atlantic County, we have invested millions-on bulkheads, seawalls, living shorelines,
and pump stations. None of this is taken into account by the NJ PACT regulations.

Thie reliance on broad assumptions about sea level rise-and:storm-related flooding, without
due consideration for site-specific factors such as existing flood protection infrastructure,
draindge patterns, or localized topography, would create regulatory overreach, Using least-
likely probability to define risk is overly conservative and would lead to unnecessarily
restrictive outcomes. ‘Moreover, applying uniform, statewide standards without

accommodating regional variations imposes a one-size-fits-all framework that.would fail to.

refléct real-world conditions;

Similarly, Green Eviergy improvements being implemented in Atlantic County have the
potential to contribiite to reduced climate impacts going forward. Future climate impacts
«can be reduced from the trajectory set by our reliance on fossil fuels up to this point.

Arecentreport by'Prof,essQr Jesse Jenkins of Princeton University prevides an analysis of the
impact that the federal Inflation Reduction Act will have on greenhousé gas emissions and
investments in electricity capacity in the PJM region thru 2035 and what additional
investments and resources would be neéded to deeply decarbonize the PJM region by 2035
while thaintaining affordable and reliable electricity in the PJM region, The REPEAT Projects
led by Professor Jenkins (Princeton University Department of Mecharical & Aerospace

5 www.répeatproject.org
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Engineering and the Andlinger Center for Energy & the Enviroriment), has used a suite of
macro-energy system mpdé_ling tools to rapidly analyzé the impacts of these new laws and
provide a detailed look at the United States’ evolving policy environment. Drawing

on REPEAT Project findings, this report summarizes the major omponents of the Inflation
Reduction Actand Infrastructure Law, their impacts, and current progress on the road to-
net-zero greenhouse gasemissions. Dr. Jenkins’ findings are that the Inflation Reduction Act.

ig.already reducing Greenhouse Gas emissions.

Economic Impacts _ _ . : : :
The creation of the Inundation Risk Zone (IRZ) and expanded Climate Adjusted Flood
Flevation (CAFE) restrictions would impose sighificant economi¢ Hardship on coastal

communities by adversely affecting property rights, property values, ADA accessibility, and-
econormic development: Severe limitations 'on development, -even for properties critical to
sustaining a municipality’s market-rate tax base or meeting State-mandated affordable
‘housing obligations, would exacerbate Jocal budgetchallenges.

By reducing or effectively prohibiting development on private lands without compensatory
measures, the proposed rules would discourage investment, lower property values, and
amount to a regulatory “taking.” This would have far-reaching consequences for key coastal
.i'ndqs'tties, iicluding tourism, commercial f-fishing,‘constru‘(':ti'on, and real estate; ultimately
straining employment, housing affordability, and economic growth,

As '-documented in the State’s annual tourism report, Atlantic County geherates over $8
billion in tourism revenue annually, This economic engine impacts all.of South Jersey. An

in-depth, independent economit impact study prepared by a quialified ‘economist is
imperative prior to adopting the NJPAGT REAL regulations.

Many already economically burdened communities will be faced with new land use
regulations that may significantly devalue land and property. DEP's published regulatory re-
alignment is expected to result in extensive and immediate économic impacts, which may
include impacts to Atlantic City's tax base.

Further complicating this issue, raising homes costs from $150,000 t6 $300,000, but the
National Flood Insurance Program (NFIP). Increased Cost of Compliance (ICC) Coverage only
provides up to $30,000 forraising eligible homes to comply with State guidelines.¢ Most
property owners in Atlantic City cannot.afford to raise their homes; a fact which must be
recognized by the State in rolling out the updated rules. “The Atlantic County coastal
communities apply for FEEMA assistance to raise homes each year, but many homeowners
cannot afford to cover the cost while waiting for FEMA to provide reimbursement. The FEMA.
process is complicated, takes years to obtain approval, and is very ¢ompetitive. In addition,
in 2025 the federal government has stopping providing funding for home elevation, leaving
no options. Will the State of Néw Jersey be providing funding for home elevations? To
assume that federal funding is the answer to ‘elevating home is misleading. An improved,

'5httbs:f[www.fema.govlsites/default/ﬁles/ZOZO—OS/fema increased-cost-of-compliance_fack:sheet.pdf




effective State program that provides funding at various stages§ ofde_-ve;lopm,ent_is warranted
butis noteven being considered inithis fu]e making process..

Forcing homeownérs to rebuild to a new Climate Adjusted Flood Elevation (CAFE) ‘which
may exceed the true flood elevation will impose unjustified. burdens and costs on cash-
strapped horméowners. Beforé the REAL rules are adopted, detailed mapping must be made
available to inform property owners of the new CAFE standards for their properties.

In addition to moderate to large developers, small-scale develppers,'individual homeowners,
angd small businesses will be reqitired to determine if they are affected by the new CAFE
standards. As many applicants dg nét have the ability or data to conduct such studies,
municipalities will have to assistand evaluate the regulatory status of many more properties.
Some murnicipalities will-have to regulate Hundreds ‘more homes, businesses, and vacant
lands, for a variety of proposed construetion, including both major and relatively minor
work; This may require additional staff, which could translate into the need for additional
taxes; while the tax base may be teduced due to reduced property valites in the expanded
flood zones. An analysis of the impact of the REAL rules on municipalities must be completed
prior to.adoption.

M_unir‘:ibp'al"ﬂoodpl'ain administrators will ‘have to review the work .of hired surveyors,
engineers, design professionals and/or the property owner to dssiire compliance with
local/state/federal floodplain managementregulations: State funding should be provided to
offset these added administrative costs

DEP has indicated that costs associated with floodproofing will be minor. However, no
evidence has been provided to support this claim. These costs on smaller projects may not
be minimal relative to the potential benefit, Again,; for properties that are reasonably
expected to flood based on valid methodology, the benefits may exceed the costs. However,
if properties are included that are not actually in a flood risk area with a reasonable
recurrence interval, there will likely be no benefit;

The Inundation Risk Zonesrules will add to the cost and discourage redevelopment and new
development in Atlantic County; New homes and home additions will bé réquired to meet
oherous risk assessment criteria including an alternative analysis, a deed notice, and-other
stringent requirements desigried to discourage building,

The fiscal impact on the<.~r'ea17e33t-ate market must be analyzed prior to adoption. Poor and
middle-class year-round residents will likely be disproportionately impacted by these rules,
DEP should provide information: to explain likely impacts to poor and middle-class
corhmunity members. The économit analysis should reflect the trie cost and burden on
existirig homes, businesses, property owners, other structures, and ‘municipalities, within
the éxparided -FlOod Hazard Area, with a realistic assessment of floed risk.

Legislation vs. Rulemaking

The ‘NJPACT REAL rule changes -are Significantly more far reaching than the chariges
proposed in 2013 to establish a New Jersey Coastal Commigsion. In.2013, the Coastal
Commission was proposed as legislation, the NJ PACT regulations are proposed to be




‘imp_lerne'nte'd through the Tulemaking process. .Something-this significant which will have
profound -economic effects should be dchieved through the deliberation process of
legislation rather than regulation, '

In the State of Maine, Governor Janet Mills has established an Infrastructure and Rebujlding:

Commission to identify crucial aréas .for near-term investment and policy needs 4nd
developing the state’s first long-term infrastructure plan to ensure that Maine is ready for
the haish storims ahead. The Commission includes local officials, and they will deyélop

recommendations for funding and legislation for their-communities. Aninclusive processis

required to address this issue. Again, the State should follow a.more inclusive and
transparent pracess to redra ft these regulations..

Affordability

The NJPACT REAL rule proposal centains hundreds of mew requirements on all
developments, even on small "backyard” projects for homeowners, which will drive up the
cost of all new development and rédevelopment, Tt-will even drive up-the costs of building
roads.and other infrastructure projects. These new reqilirements will make Néw Jersey even
more unaffordable. ' |

The timing of this rule adoption and theimpact to developableJand will throw the 4' Round
Affordable Housing process into chaos while significantly increasing the cost of developinent
to all housing amidst a housing affordability crisis.. Decreasing developable land will also
drive the already high cost of land acquisition in-our State even higher, furthetexacerbating
one of the most significant barriers to achieving our housing goals. '

Flood Insurance Expansion o

With the expansion of state regulatory flood zones will come requirements by bariks for
homeowners to purchase costly flood insurance. Thousands of residents who are currently
living outside the existing federal flood zone will now. be thrust into a new state exparided
flood zone with the potential that they will be forced to purchase flood insurance that they
do notneed.

I am asking that the State abandon the NJPACT REAL rule process and start anew with a
process that includes the legislature and local officials and a fecuses on a comprehensive
approach to fund infrastructure improvements as well as regulatory chances based on a
twenty yeartime horizomn.

Ilo ok forward to your timely response and to Conaborat’ing withyou to develop a reasonable
path forward. !

Regards,
Cityof

citgjof, (.7 |

Marty Small
Mayor




cci  Governor Phil Murphy
Lieutenant Governor Tahesha Way
Diane Gutieriez-Scaccetti, Senior Advisor
Jacqueline Swarez, NJDCA Commissioner
Congressman Jeff Van Drew
Senate President Nicholas P. Scutari
Assembly Speaker Craig Coughlin
Senator Bob Smith, Chair, Energy & Environment
Assemblyman Jim Kennedy, Chair, Environment
Senator Vince Polistina
Assemblyman Don Guardian
Assemblywomen Claire Swift
New Jersey Business and Industry Association
New Jersey Association of Counties
New Jersey League of Municipalities
New Jersey Business & Industry Association
Atlantic County Executive Dennis Levinson
Atlantic County Board of Commissioners
Atlantic County Mayors




City of Ventnor
City Hall
5201 Atlantic Avenue
Ventnor City, New Jersey 08406

Commissioner Mayor Commissioner
Maria K Mcento Tim Krichel Lance B LandgralJr

Melissa Abatemarco, Esq.
NJDEP, Office of Legal Alfairs
401 East State Street, 7t Floor
P.O. Box 402

Trenton, NJ 08625-0402

Attn: Public Comments on NJDEP NJPACT REAL Rule Proposal
DEP Dacket No. 05-24-05

Dear Ms. Abatemarco:

The City of Ventnor would like to submit comments in response to the New Jersey
Department of Environmental Protection’s proposed amendments, changing our flood
hazard and Jand use rules statewide. We appreciate the revisions to the initial proposal,
however; we oppose the adoption of the revised NJPACT REAL Rule Proposal. The City
remains deeply concerned that the revised rules are premature, inequitable, and based on
speculative long-range projections that lack the scientific certainty and policy justification
required for such a sweeping mandate.

We are extremely disappointed in the level of transparency during this rule making process.
The coastal municipalities and counties were not included in the stakeholder meeting when
these rules were being formulated. Finally, when we were afforded the opportunity to meet
with NJDEP staff we were told that a detailed economic impact analysis that studies the
impact of these rules on local communities would be provided, to date this analysis has not
been distributed. Also, the responses to the 2,965 comments on the initial rules were to be
made public., Before these significant regulations are considered for adoption, we
respectfully request that meeting be held with the coastal municipalities and counties to fully
inform the elected officials and the public of the content of this 1,000+ page rule.

The rulemaking process lacked adequate stakeholder engagement and transparency. By
excluding meaningful consultation with local governments and industry experts before
proposing such comprehensive changes, the proposed rules overlook practical land use
needs and the flexibility required to balance resilience with economic viability. Additional
concerns included the increased regulatory complexity, further delays in an already
burdensome permitting process, absence of legacy exemptions, imposition of premature




permit expirations, and a lack of commensurate technical assistance and financial resonrces
to satisfy elevated regulatory standards, all of which would jeopardize projects already in the
pipeline and for which substantial investments have already been made.

We believe we can accomplish the goals of protecting our residents from the impacts of a
changing climate through a more balanced, well-thought-out, incremental approach.
Specifically, we believe the proposed rules would have the following negative impacts on the
state:

75-year vs. 20-year Timeframe & Sea Level Rise Projections

NJDEP uses a year 2100-time horizon and the 17th percentile chance of occurrence as the
basis for these regulations, Science has demonstrated that the brightest minds cannot predict
with accuracy the impacts of sea level rise over twenty years let alone seven-five years which
is the basis of the published regulations. This is supported by the fact that municipal master
planning efforts project twenty years in the future due to uncertainties. It is strongly
recommended that the State gradually implement coastal regulations on a twenty year
horizon, not based on what might happen in the year 2100.

While scientific consensus exists that climate change is occurring, divergence in modeling
occurs frequently and is especially dependent on future emissions.! As noted by the 2020
New Jersey Scientific Report on Climate Change, by DEF, “there are difficulties in predicting
whether annual precipitation or the number of extreme precipitation events will increase
because of the various meteorological interactions that drive precipitation patterns
(Marquardt Collow et al, 2016}." The report continues, “Climate projections predict that the
total annual precipitation in the Northeast region of the United States will remain relatively
consistent with the current conditions” (Hayhoe et al. 2007). Data produced by AdaptWest
to develop resources for climate adaptation planning shows that annual precipitation in New
Jersey may increase by 2.3 inches to 3.5 inches (5.8 cm to 8.9 cm) above the 1980-2010
average (46.7 inches [118.6 cm]) by the 2080s based on mid (RCP 4.5) and high (RCP 8.5)
emission scenarios, respectively {(Horton et al. 2015)}. Such increases reflect a 4.9% and 7.5%
increase in annual precipitation by the end of the century.

A recent study by the New York City Panel on Climate Change estimates that annual
precipitation in the area could increase between 4% and 11% by 2050 (Horton etal. 2015)."
This uncertainty is also reflected in State of the Climate New Jersey 2021, by Rutgers
University, “the possible range of projected changes in annual rainfall is wide but much
smaller than the year-to-year precipitation variability in New Jersey. Therefore, projected
changes in future rainfall are illustrative of a small increasing trend, but the exact amounts
are uncertain.’2

To further illustrate divergent modeling, several models in Projected Changes in Extreme
Rainfall in New Jersey based on an Ensemble of Downscaled Climate Model Projections by
Art DeGaetano (“Cornell Study”), which is utilized as a basis for much of this rule proposal,

' https:/dwww.n).govidep/climatechange/docs/nj-scientific-raport-2020. pdf
MWMW&WMMM&MM@M
2021-4-18,pdf



shaow that rainfall will actually decrease in areas of the state by 2100, “Grids in the vicinity of
New York City and in central New Jersey show small (<5%) decreases in 100-ARI rainfall (Fig.
17). In northern parts of the state increases in the 25-35% range are common, In two models
(CMCC-CMS) and (GFDLCM3) decreases in 100-yr ARI precipitation are indicated at more
than half of the grid points in the domain, while in several models 100-yr AR} precipitation
increases at nearly all grids."?

The New Jersey Builders Association retained a meteorological firm, Applied Weather
Associates (AWA), to review the Cornell Study. AWA has performed work for numerous
government agencies including DEP and specializes in Probable Maximum Precipitation and
rainfall analysis, and its studies have been accepted by state and Federal dam regulatory
agencies, including the Federal Energy Repulatory Commission, National Resources
Conservation Service, Bureau of Reclamation, numerous state dam regulatory offices and
many are under réview by the Nuclear Regulatory Commission. AWA's summary of the
Cornell Study, which was shared with DEP, noted that the divergence in modeling and the
large spatial differences in the study’s precipitation ranges speak to the inherent uncertainty
of climate modeling and therefore, utilizing the median cutcomes instead of the 83rd
percentile better captures the overall range of outcomes.*

Even Dr. Robert Kopp, the Rutgers Professor who prepared the report that DEP relied on to
sea level rise projection of 5 ft. by 2100, is now projecting a 1 to 2 ft rise. Here is the link to
Dr. Kopp’s latest webinar and PowerPoint. https://proteci-slreu/events

+ The Rutgers STAP report predicted 5' sea level rise by 2100 based on the assumption
that the West Antarctic Icesheet will collapse this century. If it does not collapse sea
level rise would be 1-2 feet worldwide;

o Dr. Kopp does predict that sea level rise caused by the icesheet melt will happen
eventually, but it may take thousands of years.

» Since the Rutgers STAP report, every report that has been published, including the
IPCC AR 6 report and NOAA, both of which had Dr. Kopp as the lead author, no longer
predicts the ice sheet collapse this century;

« DEP is using a "moderate emissions" scenario and predicting to 2100. Under these
scenarios sea level rise is not anywhere near 5' under current scientific
understanding;

» Dr. Koppis now predicting under those scenarios a worldwide sea level rise of 1-2 feet
(30-60 cm). Since New Jersey is "sinking" you need to add an additional foot for a
prediction of 2-3 feet.

Considering the large variances in precipitation forecasts, those contained in just the median
outcomes in the Cornell Study, and the analysis performed by AWA, we believe that median
projections from the year 2050 must be utilized, with updates performed every 10 years as
climate science evolves. The Cornell Study would additionally validate this approach: “Future

? hitps:/Awww.n).govidep/dsi/publicat) lnnslpmjesiﬂﬁ_cha.nges_tamiau_mgdﬁmdf
4 hiip://njba.orgfwp- ponse-tn-NI1-DEP-Rainfall-Ragulations83.docx




updates to these CFs (change factors) are indicated to assure that the most relevant and
reliable climate data are being used in design and resiliency planning” The Cornell report
additionally notes, “.it will be prudent to reevaluate the CFs once multiple sets of
downscaled CMIP& model projections become available.”

Reevaluation the Basis of Proposed Coastal Regulations

An additional reason for utilizing a more incremental approach is that the new rules assume
there will be no resilience efforts taken to reduce flooding such as protective structures, etc.
NJDEP uses very basis flood mapping to define the Inundation Risk Zones. This is
inappropriate and the State should follow the same process as FEMA.

Histarically, FEMA has overseen issues of floadplain mapping and regulation, FEMA plans to
release new FIRM maps next year. Once they are released, they will be shared with the
affected municipalities and public meetings will be held to alert property owners of any
proposed changes. This is the proper way to define regulated floodplains. The NJ PACT
policies are being proposed without this detailed mapping process.

When FEMA proposes flood hazard area map changes, they survey new coastal protection
structures, dune systems, and other resiliency efforts to incorporate them into their
mapping. The NJPACT REAL regulations do not take this efforts into account. The NJPACT
REAL regulations alsa do not take into account the massive resiliency efforts underway by
the Army Corps of Engineer, the Federal Infrastructure Act, and the Inflation Reduction Act.
We strongly recommend that the State wait until the new FEMA maps are available in 2025
before adopting any new coastal regulations.

Here in Atlantic County, we have invested millions on bulkheads, seawalls, living shorelines,
and pump stations. None of this is taken into account by the NJ PACT regulations.

The reliance on broad assumptions about sea level rise and storm-related flooding, without
due consideration for site-specific factors such as existing flood protection infrastructure,
drainage patterns, or localized topography, would create regulatory overreach. Using least-
likely probability to define risk is overly conservative and would lead to unnecessarily
restrictive outcomes. Moreover, applying uniform, statewide standards without
accommodating regional variations imposes a one-size-fits-all frameworlk that would fail to
reflect real-world conditions.

Similarly, Green Energy improvements being implemented in Atlantic County have the
potential to contribute to reduced climate impacts going forward, Future climate impacts
can be reduced from the trajectory set by our reliance on fossil fuels up to this point.

A recent report by Professor Jesse Jenkins of Princeton University provides an analysis of the
impact that the federal Inflation Reduction Act will have on greenhouse gas emissions and
investments in electricity capacity in the PJM region thru 2035 and what additional
investments and resources would be needed to deeply decarbonize the PJM region by 2035
while maintaining affordable and reliable electricity in the PJM region. The REPEAT Project®

¢ www.repeatproieci.org



led by Professor Jenkins (Princeton University Department of Mechanical & Aerospace
Engineering and the Andlinger Center for Energy & the Environment), has used a suite of
macro-energy system modeling tools to rapidly analyze the impacts of these new laws and
provide a detailed look at the United States’ evolving policy environment. Drawing
on REPEAT Project findings, this report summarizes the major components of the Inflation
Reduction Act and Infrastructure Law, their impacts, and current progress on the road to net-
zero greenhouse gas emissions. Dr. Jenkins’ findings are that the Inflation Reduction Act is
already reducing Greenhouse Gas emissions.

Economic Impacts

The creation of the Inundation Risk Zone (IRZ) and expanded Climate Adjusted Flood
Elevation {CAFE) restrictions would impose significant economic hardship on coastal
communities by adversely affecting property rights, property values, ADA accessibility, and
economic development. Severe limitations on development, even for properties critical to
sustaining a municipality's market-rate tax base or meeting State-mandated affordable
housing obligations, would exacerbate local budget challenges.

By reducing or effectively prohibiting development on private lands without compensatory
measures, the proposed rules would discourage investment, lower property values, and
amount to a regulatory “taking.” This would have far-reaching consequences for key coastal
industries, including tourism, commercial fishing, construction, and real estate, ultimately
straining employment, housing affordability, and economic growth.

As documented in the State's annual tourism report, Atlantic County generates over $8 billion
in tourism revenue annually. This economic engine impacts all of South Jersey. An in-depth,
independent economic impact study prepared by a qualified economist is imperative prior
to adopting the NJPACT REAL regulations.

Many already economically burdened communities will be faced with new land use
regulations that may significantly devalue land and property. DEP’s published regulatory re-
alignment is expected to result in extensive and immediate economic impacts, which may
include impacts to {name of government agency)’s tax base.

Further complicating this issue, raising homes costs from $150,000 to $300,000, but the
Natjonal Flood Insurance Program {NFIP) Increased Cost of Compliance (ICC) Coverage only
provides up to $30,000 for raising eligible homes to comply with State guidelines.6 The
Atlantic County coastal communities apply for FEMA assistance to raise homes each year; but
many homeowners cannot afford to cover the cost while waiting for FEMA to provide
reimbursement. The FEMA process is complicated, takes years to obtain approval, and is
very competitive. In addition, in 2025 the federal government has stopping providing
funding for home elevation, leaving no options. Will the State of New Jersey be providing
funding for home elevations? To assume that federal funding is the answer to elevating home




is misleading. An improved, effective State program that provides funding at various stages
of development is warranted but is not even being considered in this rule making process.

Forcing homeowners to rebuild to a new Climate Adjusted Flood Elevation (CAFE) which may
exceed the true flood elevation will impaose unjustified burdens and costs on cash-strapped
homeowners. Before the REAL rules are adopted, detailed mapping must be made available
to inform property owners of the new CAFE standards for their properties.

In addition to moderate to large developers, small-scale developers, individual homeowners,
and small businesses will be required to determine if they are affected by the new CAFE
standards. As many applicants do not have the ability or data to conduct such studies,
municipalities will have to assist and evaluate the regulatory status of many more properties.
Some municipalities will have to regulate hundreds more homes, businesses, and vacant
lands, for a variety of proposed construction, including both major and relatively minor work.
This may require additional staff, which could translate into the need for additional taxes,
while the tax base may be reduced due to reduced property values in the expanded flood
zones. An analysis of the impact of the REAL rules on municipalities must be completed prior
to adoption.

Municipal floodplain administrators will have to review the work of hired surveyors,
engineers, design professionals and/or the property owner to assure compliance with
local/state/federal floodplain management regulations. State funding should be provided to
offset these added administrative costs.

DEP has indicated that costs associated with floodproofing will be minor. However, no
evidence has been provided to support this claim. These costs on smaller projects may not
be minimal relative to the potential benefit. Again, for properties that are reasonably
expected to flood based on valid methodology, the benefits may exceed the costs. However, if
properties are included that are not actually in a flood risk area with a reasonable recurrence
interval, there will likely be no benefit.

The Inundation Risk Zones rules will add to the cost and discourage redevelopment and new
development in Atlantic County. New homes and home additions will be required to meet
onerous risk assessment criteria including an alternative analysis, a deed notice, and other
stringent requirements designed to discourage building.

The fiscal impact on the real-estate market must be analyzed prior to adeption. Poor and
middle-class year-round residents will likely be disproportionately impacted by these rules.
DEP should provide information to explain likely impacts to poor and middle-class
community members. The economic analysis should reflect the true cost and burden on
existing homes, businesses, property owners, other structures, and municipalities, within the
expanded Flood Hazard Area, with a realistic assessment of flood risk.

Legislation vs. Rulemaking

The NJPACT REAL rule changes are significantly more far reaching than the changes
proposed in 2013 to establish a New Jersey Coastal Commission. In 2013, the Coastal



Commission was proposed as legislation, the NJ PACT regulations are proposed to be
implemented through the rulemaking process. Something this significant which will have
profound economic effects should be achieved through the deliberation process oflegislation
rather than regulation.

In the State of Maine, Governor Janet Mills has established an Infrastructure and Rebuilding
Commission to identify crucial areas for near-term investment and policy needs and
developing the state's first long-term infrastructure plan to ensure that Maine is ready for
the harsh storms ahead, The Commission includes local officials, and they will develop
recommendations for funding and legislation for their communities, An inclusive process is
required to address this issue. Again, the State should follow a more inclusive and
transparent process to redraft these regulations.

Affordability

The NJPACT REAL rule proposal contains hundreds of new requirements on all
developments, even on small “backyard” projects for homeowners, which will drive up the
cost of all new development and redevelopment. It will even drive up the costs of building
roads and other infrastructure projects. These new requirements will make New Jersey even
more unaffordable.

The timing of this rule adoption and the impact to developable land will throw the 4t Round
Affordable Housing process into chaos while significantly increasing the cost of development
to all housing amidst a housing affordability crisis. Decreasing developable land will also
drive the already high cost of land acquisition in our State even higher, further exacerbating
one of the most significant barriers to achieving our housing goals.

Flood Insurance Expansion

With the expansion of state regulatory flood zones will come requirements by banks for
homeowners to purchase costly flood insurance. Thousands of residents who are currently
living outside the existing federal flood zone will now be thrust into a new state expanded
flood zone with the potential that they will be forced to purchase flood insurance that they
do not need.

I am asking that the State abandon the NJPACT REAL rule process and start anew with a
process that includes the legislature and local officials and a focuses on a comprehensive
approach to fund infrastructure improvements as well as regulatory chances based on a
twenty year time horizon.

1 look forward to your timely response and to collaborating with you to develop a reascnable
path forward.

Regards,

e
7

Tim Krie

Mayor
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CITY OF MARGATE CITY

RESOLUTION #239-2025
RESOLU’I‘ION OPPOSING THE PROPOSED “PROTECTING. AGAINST.CLIMATE
THREAT (PACT)[RESILIENT ENVIRONMENTS AND LANDS GAPE (REAL)” RULES

"WHEREAS City of Margate Clty opposes the coastal niles proposed by the State. of New Jersey:
These rules will 1mpaot the. avallablhty of affordable housmg, result in environmentdl equity
1ssues, dete1 economlc development 1mpose an unnecessary layer of State regulatlon potentm.lly

res1dents and busmesses in New ¥ ersey, and

WHEREAS, City of Matgaté: Clty acknowledges that clindate change 'and sea level 1isé are a
docintiented sk to the coastal zone of New Jerséy and its barrer jsland comiunities; tequiting
thoughtfil: and Well—reas oned response from all levels of govethment; aind

WEHE‘.REAS Clty of Margate Clty oontmues to respond to the threat of tldal ﬂoodmg/major
i all County entmal mfcastmcture and bmldmg pl’O_]eCtS wlule also prov1dmg the necessary
suppart to our lo¢al commuiities in the approach, duration, and ake of major coastal 'storms
through our Office of Emeérgency Management and Public Safety Departments and

\VHEREAS, initiated through Governer Muljphy s Executivée Order 100, the New Jersey
Department of Envlronmental Protection. (N JDEP) has produced al, 057-pa0e rule proposal policy
document  kriown ‘as NJ PACT {(Protection Against Climate " Threats)/ REAL '(Resilient
Environments arid. Landscape) to expand- flood hazard aréas (FHAS) statewide and implement
higher ﬂoodplam management regulatory standards beyond the local and existing FEMA
standards; and

WHEREAS, these rilles: establish expansive inupdation risk zones that the State is claiming will
‘be under water in 75 years. Not only would: development there, mcludmg redevelopment
expansions, and substantial 1econstruot10ns be subject to elevation (six foot above base flood
¢levation), more stringent. bulldmg requlrements altematlves analysm and deed notices; but they
would'be subject to 4 3% impervious cover standard for the site in'ost communities. Impervmus
‘cover includes the building, parlong, drlveways and sidewalks. The' #mposition of these stringent
Jimitations, especially the 3% i imperviois cover standard, effectlvely makes tlie TRZs “no build™
Zones. Cumulatwely, along with other requirements on infrastructure, these rules will have the
effeet_ of requiring; or at least driving a retreat; and

WHEREAS, hxstomcally, new niles issued by the NJDEP have: always been promulgated pursuant
to 1eglslat1011 through the- typical legislative process; and

WHEREAS, in this case, like the NTDEP’s recently proposed ‘Shore Protectien Rule, there is no
legislation that authorized the NJDEP to require more stringent réquirements than the federal
regulations that are now inplace; and




WHEREAS; thiese rules as currently Written do. not- consider the ecoriomic impact® thiese new
standards may have on the ratables, real~estatevalues development andredevelopment statewide,
but especially in Atlantic County where we have greater than' $30 billioni ifinetratables and greater
than $8 billion in annual-tourisin spending according to the New J ersey . Division of Tounsm
Tounsm 1§ the largest mdustry in.Atlantic County; and

WHEREAS the prop osed rules also.do not account for the impact these l:ugher regulatory building
standards will impose on hastonc sttuctures. and historic distriets' in (name of rnumc1pal1ty)
throughout Atlantic County, and State of New Jérscy; and

WHEREAS, the State of New I ersey must- also consider the buirden. these new riddes will have on
coastal mumolpalmes especlally within their local construetlon offices, due to. the add1t1onal
duties:and respons1.b111tles of enforcing these higher regulatory standards that will 11kely réesultin
the nieed to hire-additional staff or enter additional pubhc/prlvate cotitracts; and

WHEREAS these rules will also increase construction ‘costs and impact-tlié fea81b111ty fot public
mfrastructure projects with'the minimum, construction helght requirements fot new roads in EXCess
of Base Flood Elevatioi (BFE) plus six feet freeboard; will be infeasible and wnachievable given
the path and location ofthe project; and:

WHEREAS, despite the- ‘butden these rules will inevitably play on our coastal towns, the' State of
New Jersey has not mentioned any plan for a State budget appropriation to-assist coastal towns
statewide with the additional duties and funot1ons imposed through the proposed NIPACT/REAL
rules; arid

WHEREAS, the proposed expahsioni of flood hazard aieas will also treate additional ﬁnanctal
burdens for lower and middle class property owners l1v1ng in. (name of mun1c1pa11ty) by mposing
more restrictive’ bulldlng standards accompanied by engineering assessmients and alternatives
analyses ‘within the newly expanded régulated -areas and inay also potentlally result in higher
insiirance ptemitims given the expansion of the imindation risk Zone and increase of the régulated.
flood Hazard area limits by 5 feet Vertlcally, and

WHEREAS, the proposed NJPACT/REAL regulations are based Science and Technical Advisory
Panel Report (2019 STAP Report) éntitled, “New Jersey Rising Seas and Changmg Coastal
Storms,” prOJectmg sea level rise for the year 2100 exceeding 5.1 feet, whichhas aprobablhty of
occurrerice of apprommately 17%; and

WHEREAS, since the 2019 STAP Report several key studies on sea level iise-were issiied as was
the International Panél on Chmate Change (IPCC) Assessment that addressed sea level rise..
Professor. Bob Kopp, the pnmary author of the 2019 STAP Report, was an. author of one of the
_more recent studies as-well as the IPCC report. The more recent studies donot support the idea of
a 5.1 foot sca level tise as being likely; and

WHEREAS, The IPCC and 4ll the newer scientific reports predict that worldwide sea level rise
this century will be 0-2 feet:; and




WHEREAS potentlally pushing fixed incomsé residents cut of'their Homeés based on the 17%
- probablhty of an 80-year sea level rise plO_]eCtIDn should be taken more gladually with a higher
percéntage of probability and llkehhood of occurring; and

WHERIJAS tunieipalitiés are required to prepare Master Plans for4 20= or 305 ~year planmng
horizon, and- (name of municipality) strongly recmmnends a siimilar time hotizon. for rules based
of sea level rise projections; and

'WHEREAS City of Margate City; like.a Tot. of Countiés and Municipalities nationwide; are
expertencmg a housmg crisis duein part to the high cost of housmg, and these, requtrements will
51gn1ﬁca11t1y increase the cost of housing, miaking it difficult ifnot unposs1b1e to'provide affordable
housmg for the region’ s workforce; and

WHEREAS, the. NIDEP s proposed éxpansion: of flood hazard areas liniits, the potent1a1 capacity

of mixed income housing development and even ]grol.ublts devélopment in fost. coastal areas
whiére there is already stattitory affordable housing obligations. 1mposed through fair share housmg
laws, éspecially as inland- develoPment centers ar¢ being reduced in size via the State Planning
process; and

WHEREAS, the proposed coastal regulations will ¢reate an Eivironmental Justice issue since
local residents will be deferred from improviig their homes because they will have-to elevate 6.
feet.above’ BFE which. they cannot afford when they improve their homes above 50 percent of its
value, hence those in.most need of shelter will witness the deterioration of’ their hemes and be,
for cecl {0 relocate, and

WHEREAS the: Federal Emergency Management Agency (FEMA) 1§ also in-the process of
preparing detailed updates to the flood insurancé rate maps (FIRMS) that take into acconnt many
factors of risk mcludmg sea level rise; and

WHEREAS, the State of New Jersey has historically iised these maps to guide pubhc policy; and
therefore, City of Margate City-urges the State to differto the superseding governing body, in this
instance. FEMA, and wait unti] the new FIRMS have been. posted before expanding flodd. hazatd
areas, &nrough a streamilined State authonzatlon and

WHEREAS, while recoghizing the importance of addressing clitndte change, as stated previously,
City of Margate City believes that a fnore gradual and balahced approach is necessary to target
incremernital adjustments over time in order to’ mitigate the potentlal negative impacts that these
radically: changmg rules will have on the coastal towns of New'J ersey; and

WHEREAS, it is imperative’ thit the State of New Jersey consider the d1sproport10nate burden
resilting from the 1mp1ementat10n of such strmgent regulatory standards that will challenge the
peaple of New T ersey living, working, and v151t1ng ih the coastal zones.

NOW, THEREFORE BEIT RESOLVED the City of! Margate C1ty stronigly récommends the
following:




1. Ctty of Margate City requests 2 comprehensive and independent: analysis of the potentlal
economic and soctal impacts of the proposed regulanons jncluding a focus on protectmg
the interests of low and ‘moderate income farnilies..

2. City of Margate C1ty requests that the State of New Jersey engage: the: Legtslatme and enact
these rules through thé typical legislative process, in orderto: give the people of NewJ ersey
a voice, rathier than thiough an Exeéutive Order Wlt]:l 111n1ted pubhc engagement

3. Clty of Margate City fequests. that these regulations be based ¢n a20-0r 30-year timeframe
that isadjusted over time to reflect sea level rise: and 1esﬂlency mieastires, rather than based
on an 80-year pro_]ectlon

4, 'Clty of Maigate City requests that the Staté of New Jersey. cons1del the inclusion ofa
budgetary appropriation to assist tosvns W1th the 1mplemer1tat10n of these rules arid- further,
.appropnate fundmg t6 mlplement a State g1a11t prograimn to- support coastal resﬂlency
projects that will mewtably in¢ur greater costs dué to the Liigher regulatory standards that

“inchides s1gmﬁcantly higher-elevation requireriients for new roads,

5.. In advance of these Rules potentlally being voted inte’ law, Clty of Margate City requiests
that the State of New Jersey- follow the same practwe as FEMA and prepate detailed flood
maps, and further hold pubhc engagement sessioris across the Stats, so that commumtles
and residents can nclearly understand how these tegulations w111 Jmpact their dreas and
p1 opertles

6. City of Margate City: hereby orders‘copies of this Resolution, attached Analysis Study, and
‘Maps be transmitted to-Governor Phil Muxphy, Lieuterianit Governor Tahesha Way; Chief
of Staff to Governor Murphy Diane Gutierrez-Scaceetti; Senate President Nichiclas P.
Scittari; Assembly Speaker Cralg J. Coughlm Senate Envirotument. Cormmttee Chair Bob
Smith; Assembly Bnvironment Committee Chair James J. Kennedy; the Office of
Legislative District 1°s Senator Michael Testa, Assemblyman Antwan McClellan, and
Assemblymai Erik Simonser; the New Jersey Association of Countiés : CNJAC) New:
Jersey Business and Industry Association (NIBIA); and the New Jersey League of
Municipalities (N JLM) to convey C1ty of Margate Clty s concerns and recommendations.

7. City of Margate City hereéby orders copies of this Resolufion be submitted as' public
comment .on the NJ Register to serve as.tle mummpahty s official comments to the
NIDEP’s proposed NJ PACT/REAL tules,

ROLLCALL: . ‘ .

'NAME | MOTION | SECOND YES NO | ABSTAIN | ABSENT

. Collins | X X ‘ ' |
| Blumberg _ x
Hom X X

DATE: September 4, 2025




CERTIFICATION
1, Johanna Casey, Clerk of Margate City, Atlantic County, do hereby certify
the foregoing to be a true and correct copy of a resolution adopted by the
Commissioners of the City of Margate City at 2 meeting of said Commission held
on Septémber 4, 2025 and said resolution was adoptéd by not less than a two-thirds
vote of the members of the Commission.

Johanfa Casey,. RMC, Citgllerk
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Patnck Armshong
Mayor
Da.mel ] Lawler
Cammissioner

Jim Ulmer
Comm]ssmnm

‘Melissa Abatemarco; Esq.
NJDEP, Office of Legal Affairs:
401 East State Street, 7 Floor
PO, Box 402

Trenton, NJ 08625-0402.

Attn; Public Comments on'NJDEP NJPACT REAL Rule Froposai
DEP Docket No. 05-24- 05

Dear Ms. Abatemarca:

The Borough of Longport would like to submit comments in- response to the Néw Jersey Department
of Environmental Protection’s proposed amendments, changmg our flood hazard and land tse rules
-statewide. We appretiate the revisions to the initial proposal however; we oppose the adoption of
the revised NJPACT REAL Rule Proposal. 'The Boroligh femains déeply concerned that the revised
rulés are premature, 1nequ1tab]e, and ‘based -on speculative long—range projections  that Tack the
scientific certainty and policy ]ustlﬁcatlon required for such a sweeping mandate.

We are extremely disappointed in the level of transparency- duting this rule making:process. The
coastal municipalities and counties wei¢ not included in the stakehiolder meeting when these rules
were being formulated.. Finally, ‘when we were afforded the opportunity t6 meet with N[DEP staff we
were told that a detailed economic impact analysis that studies the impact of these rules on local
communities would be: prov1ded to date this analysis has not been distiibuted." Also, the responses
to the 2,965 commients on the. initial rules were to be made pubhc Before fhese significant
regulatlons are considered for adoption, we respectfully request thata meeting be held with the
coastal municipalities aiid countles' to fully inforth the elected officials and the pubhc ofthe conitent
ofthis 1, O_O{_]+ page rile.

The rulemakmg process lacked adequate stakeholder engagement and transparency By excluding
meaningful consultation with local governments and mdustry experts beforé proposing such
comprehensive chianges, the proposed rules overlook practical land use needs and the flexibility
required to balance resilience with economic Vlablhty ‘Additional concerns included the increased
regulatory complexity, further delaysin an. already burdensomeé permitting process, absence of legacy
exemptions, imposition of premature permit expirations, and a-lack of commensurate te¢hnical
agsistance and financial resources to satisfy elevated regulatory standards, all- of which would
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]eopardlze projects alréady in the pipeline. and for which $ubstantial investrients have a]ready been
madé.

chmate through a more baianced well thought—out mcremental approach Spec;flcally, we beheve
the proposed. rules would have the following negative 1mpacts on the state:

75-year vs. 20-year Timeframe & Séa Level Rise Projections

NJDEP uses a year 2100- nme horizon and the 17th percentile chance of occurience as the hasis. for
these regulations. Science has demonstrated that the brightest minds cannot predict with adcuracy
the impacts of sea level | rise dver twenty yeats jet alone seven-five : years which is the- basis of the
-pubhshed regulatioss: ThIS is supported by the fact that municipal master. planning: efforts pro;ect
twenty yearsin the future due to uncertainties. iti is st ongly recommended that the State gradually‘
1mp1ement coastal. regulatlons on a twenty year houzon notbased on what mjght happen in the year
2100.

‘While scieritific consensus exists that climate change is occurring, divergetice in modeling occurs
ﬁequent]y and 1s especnally dependent on future enussmnsl As noted by the 2020 New ]ersey
prec1p1tat10n or the number of extreme prec:Ipltatlon events WIII mcrease because of’ the various
meteordlogical interactions that drive precipitation patterns (Marquardt Collow et al. 2016)” The
report continues, “Climate pt‘O]eCtIOHS predict that the total annual precipitation in the Northeast
région of the United States will remain relatively consistent with the current conditions”: (Hayhoe et
al.’2007). Data produced by AdaptWest to devélop resources for climate adaptation planning shows
that annial pr ecipitation in New Jetsey may increase by 2. 3 inchies to. 3.5 inches (5.8 ¢m to 8.9 cm)
above the 1980-2010. average (46.7 inches [118:6 cm]) by the 2080s based on mid (RCP 4.5) and high
(RCP 8. 5) emission scenarios, respectively (Horton et al. 2015). Suchi increases reflect a 4:9% and
7.5% increase in-annual precipitation by the end of the century.

‘Arecent study by the New York City Panel on Climate-Change estimates that annual prec1p1tatlon in
the area could increase betwean 4% and 11% by 2050 (Horton etal. 2015] y Thls uncertamty is also
reflected in State of the Climate New jersey 2021, by Rutgers Umversuty, “the possible range of
prajected changés in annyal rdinfall is wide but much smaller than the year -to-year pI‘E!ClpltathI’i
variability in New Jersey. Therefore, projected changes' in:future rainfall are illustrative of a §mall'
increasing trend, but the exact amounts are uncértain,"?

To further illustirate dwergent modelifig, several models in Projécted Changes in Extreme Rainfall'in
New Jersey based on an Ensemble of Downscaled Climate Model Prmectmns by Art DeGaetanc
("Cornell Study™), which is utilized as a basis for much of this rule proposal, show that rainfall will
actually decrease in areas of the state by 2100 “Grids in the vicinity of New York City and in central
New Jersey show simall (<5%) deéreases in 100-ARI rainfall (Flg 17). In northern parts of the state
'mcreases in the 25-35% range are common. In two modéls (CMCG-CMS) and (GFDLCMBJ decreases
in 100-yr ARI precrpltatlon are indicated at more than half of the grid points in the domain, whiléin.
-several models 100-yr ARI precipitation increases at nearly all grids/s
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The Néw Jersey Biiilders Association Jyetained a meteorologlcal firm; Apphed Weathe1 Associates
[AWA) 'to review the Gornell Study AWA lias. performed work for numerous govérnment agencies
lnc[udmg DEP and speclahzes in Probable Maximum Precipitation and rfainfallianalysis, and its
studles have . heen accepted by state and Federal dani regulatory agencies, including the ‘Federal
Energy Regulatory Gommission, Natmnal Resources Conservation Service, . Buréau of Reclamatu:un

‘numercus state -dam regu]atory offices and many. are under review by the Nuclear Regulatory
Cominissioi. AWA'S summary f the Cornell Study,. whu:h was shared with. DEP, noted that the
divergénce in modehng and the large spatial differences in the study’s prec:lpltatlon ranges speak'to
the inherentuincertainty of climate. modeling and therefore, utilizing the median-outcomes instead of
the 83rd pelcentlle better captures the overall range of oiitcomes.t

Eveén Dr. Robert: Kopp, the Rutgers Professor who' plepared thie réport-that PEPrelied on to sea level
rise projection of 5 ft. by 2100,1s, now prcuectmg a 1 to 2 R rise. Here isthe linkto Dr, Kopp s latest
webinar and PowerPoint. hitps://p

» The Rutgers STAP report predicted 5' sea leve] rise by 2100 based on the. assumptmn that the
West Antarctic Icesheet WIll collapse this century. If it-does nat collapse sea level tise wouid
be 1-2 feet warldwide;

o Dr Kopp-daes predlct that sea level rise caused by the icesheet melt will happen
eventually, but itinay take thousands ofyears _

« Sincethe Rutgers STAP report, every report that has been published, including the [ECG AR & .
report and NOAA; both of which'had Dr. Kopp as the lead author; no longer predicts the ice
sheet collapse t this century.

«+ DEPis usinga "moderate emissions" scenario and prédicting to 2100.. Under these scenarios
sea level rise is not anywhere near 5’ under eurrent scientific understandmg,

# Dr. Kopp isnow pred1ctmg under those scenarlos a worldwide sea'level rise of 1-2 feet (30-
60 cm). Since New Jersey is “sinking" your mneéed to add an. additional foot for a prediction of 2-
3 feet,

~Cous:dermg the ‘Jarge variances in precipitation forecasts, those contdined in 'just the median
outcomes in the Cornell Study, and the .analysis performed by AWA, we believe that median
projections from the year.2050 must be utilized, with updates performed every 10 years as ¢limate
science evolyes, The Cornell Study would addxtlonally validate this approach: "Fiiture updates to
these CFs (change factors) are indicated to assure that the mostrelevant and reliable climate data are
Beéing used in design and resiliency planning” The Cornell report additionally notes, “.it will'be
prudent to. reevaluate the CFs once multiple sets of downscaled CMIP6 model projections become
available,"

Reevaluation the Basis of Proposed Coastal Regulations.

An additional reason for utilizing a more incremental approach is that the new rulés assume there
will be no resilience’ efforts taken.to reduce flooding such as protective structures, etc. N]DEP uses
very basis flood mappirg to define the Inundation Risk Zones, This is inappropriate and-the State
should follow the same-process.as. FEMA.

Historically, FEMA has overseen issues.of floodplain mapping and regulation. FEMA plans to release
new FIRM mapsnext yean Once they are released; they will be shared with the affected municipalities
and pubhc meetmgs will be held to-alert property owners of any proposed chariges. This is the proper

i -conte‘nt upléads/2023/02/AWA-Résponse-to-NJ-DEP-Rainfall-Regulations83.docx
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way to define regulated floodplains. The N PACT policies are being proposed without this detailed
mapping process.

When FEMA proposes flood hazard area map changes, they survey new coastal protection structures,
dune systems, and other resiliency efforts to incorporate them into their mapping. The NJPACT REAL
regulations do not take this efforts into account. The NJPACT REAL regulations also do not take into
account the massive resiliency efforts underway by the Army Corps of Engineer, the Federal
Infrastructure Act, and the Inflation Reduction Act. We strongly recommend that the State wait until
the new FEMA maps are available in 2025 before adopting any new coastal regulations.

Here in Atlantic County, we have invested millions on bulkheads, seawalls, living shorelines, and
pump stations. None of this is taken into account by the N] PACT regulations.

The reliance on broad asswmptions about sea level rise and storm-related flooding, without due
consideration for site-specific factors such as existing flood protection infrastructure, drainage
patterns, or localized topography, would create regulatory overreach. Using least-likely probability to
define rislc is overly conservative and would lead to unnecessarily restrictive outcomes. Moreover,
applying uniform, statewide standards without accommodating regional variations imposes a one-
size-fits-all framework that would fail to reflect real-world conditions.

Similarly, Green Energy improvements being implemented in Atlantic County have the potential to
contribute to reduced climate impacts going forward. Future climate impacts can be reduced from
the trajectory set by our reliance on fossil fuels up to this point,

A recentreport by Professor Jesse Jenkins of Princeton University provides an analysis of the impact
that the federal Inflation Reduction Act will have on greenhouse gas emissions and investments in
electricity capacity in the PJM region thru 2035 and what additional investments and resources
would be needed to deeply decarbonize the PJM region by 2035 while maintaining affordable and
reliable electricity in the PJM region. The REPEAT Project’ led by Professor Jenkins (Princeton
University Department of Mechanical & Aerospace Engineering and the Andlinger Center for Energy
& the Environment), has used a suite of macro-energy system modeling tools to rapidly analyze the
impacts of these new laws and provide a detailed look at the United States’ evolving policy
environiment. Drawing on REPEAT Project findings, this report summarizes the major components of
the Inflation Reduction Act and Infrastructure Law, their impacts, and current progress on the road
to net-zero greenhouse gas emissions. Dr. Jenkins' findings are that the Inflation Reduction Act is
already reducing Greenhouse Gas emissions.

Economic Impacts

The creation of the Inundation Risk Zone (IRZ]} and expanded Climate Adjusted Flood Elevation
(CAFE) restrictions would impose significant economic hardship on coastal communities by
adversely affecting property rights, property values, ADA accessibility, and economic development.
Severe limitations on development, even for properties critical to sustaining a municipality’s market-
rate tax base or meeting State-mandated affordable housing obligations, would exacerbate local
budget challenges.

By reducing or effectively prohibiting development on private lands without compensatory measures,
the proposed rules would discourage investment, lower property values, and amount to a regulatory
“taking.” This would have far-reaching consequences for key coastal industries, including tourism,

5 www.repeatpruject.org

BOROUGH OFLONGPORT » 2305 ATLANTIC AVENUE, LONGPORT, NEW JERSEY 08403-1103_ » OFFICE (609) 823-2731 = FAX (609) 823-1781

Sy



commercial fishing, construction, and real estate, ultimately straining employment, housing
affordability, and economic growth,

As documented in the State’s annual tourism report, Atlantic County generates over $8 billion in
tourism revenue annually. This economic engine impacts all of South Jersey. An in-depth,
independent economic impact study prepared by a qualified economist is imperative prior to
adopting the NJPACT REAL reguiations,

Many already economically burdened communities will be faced with new land use regulations that
may significantly devalue land and property. DEP's published regulatory re-alignment is expected to
result in extensive and immediate economic impacts, which may include impacts to the Borough of
Longport's tax base.

Further complicating this issue, raising homes costs from $150,000 to $300,000, but the National
Flood Insurance Program (NFIP) Increased Cost of Compliance (ICC) Coverage only provides up to
$30,000 for raising eligible homes to comply with State guidelines.¢ The Atlantic County coastal
communities apply for FEMA assistance to raise homes each year, but many homeowners cannot
afford to cover the cost while waiting for FEMA to provide reimbursement, The FEMA process is
complicated, takes years to obtain approval, and is very competitive. [n addition, in 2025 the federal
government has stopping providing funding for home elevation, leaving no options. Will the State of
New Jersey be providing funding for home elevations? To assume that federal funding is the answer
to elevating home is misleading. An improved, effective State program that provides funding at
various stages of development is warranted but is not even being considered in this rule making
process.

Forcing homeowners to rebuild to a new Climate Adjusted Flood Elevation (CAFE) which may exceed
the true flood elevation will impose unjustified burdens and costs on cash-strapped homeowners.
Before the REAL rules are adopted, detailed mapping must be made available to inform property
owners of the new CAFE standards for their properties.

In addition to moderate to large developers, small-scale developers, individual homeowners, and
small businesses will be required to determine if they are affected by the new CAFE standards. As
many applicants do not have the ability or data to conduct such studies, municipalities will have to
assist and evaluate the regulatory status of many more properties. Some municipalities will have to
regulate hundreds more homes, businesses, and vacant lands, for a variety of proposed construction,
including both major and relatively minor work. This may require additional staff, which could
translate into the need for additional taxes, while the tax base may be reduced due to reduced
property values in the expanded flood zones. An analysis of the impact of the REAL rules on
municipalities must be completed prior to adoption.

Municipal floodplain administrators will have to review the work of hired surveyors, engineers,
design professionals and/or the property owner to assure compliance with local/state/federal
floodplain management regulations. State funding should be provided to offset these added
administrative costs.

DEP has indicated that costs associated with floodproofing will be minor. However, no evidence has
been provided to support this claim. These costs on smaller projects may not be minimal relative to

& https://www.fema, pov/sites/default/files/2020-08/fema_Increased-cost-of-compllance fact-sheet.pdf
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the potential benefit, Again, for properties that are reasonably expected to flood based on valid
methodology, the benefits may exceed the costs. However, if properties are included that are not
actually in a flood risk area with a reasonable recurrence interval, there will likely be no benefit.

The Inundation Risk Zones rules will add to the cost and discourage redevelopment and new
development in Atlantic County. New homes and home additions will be required to meet cnerous
rislc assessment criteria including an alternative analysis, a deed notice, and other stringent
requirements designed to discourage building.

The fiscal impact aon the real-estate market must be analyzed prior to adoption. Poor and middle-class
year-round residents will lilely be disproportionately impacted by these rules. DEP should provide
information to explain likely impacts to poor and middle-class community members. The economic
analysis should reflect the true cost and burden on existing homes, businesses, property owners,
other structures, and municipalities, within the expanded Flood Hazard Area, with a realistic
assessment of flood risk.

Legislation vs. Rulemaking

The NJPACT REAL rule changes are significantly more far reaching than the changes proposed in 2013
to establish a New Jersey Coastal Commission. In 2013, the Coastal Commission was proposed as
legislation, the NJ PACT regulations are propesed to be implemented through the rulemaking process.
Something this significant which will have profound economic effects should be achieved through the
deliberation process of legislation rather than regulation.

In the State of Maine, Governor Janet Mills has established an Infrastructure and Rebuilding
Commission to identify crucial areas for near-term investment and policy needs and developing the
state’s first long-term infrastructure plan to ensure that Maine is ready for the harsh storms ahead.
The Commission includes local officials, and they will develop recommendations for funding and
legislation for their communities. An inclusive process is required to address this issue, Again, the
State should follow a more inclusive and transparent process to redraft these regulations.

Affordability

The NJPACT REAL rule proposal contains hundreds of new requirements on all developments, even
on small “backyard” projects for homeowners, which will drive up the cost of all new development
and redevelopment. It will even drive up the costs of building roads and other infrastructure projects.
These new requirements will male New Jersey even more unaffordable.

The timing of this rule adoption and the impact to developable land will throw the 4% Round
Affordable Housing process into chaos while significantly increasing the cost of development to all
housing amidst a housing affordability crisis. Decreasing developable land will also drive the already
high costofland acquisition in our State even higher, further exacerbating one ofthe most significant
barriers to achieving our housing goals.

Flood Insurance Expansion

With the expansion of state regulatory flood zones will come requirements by banks for homeowners
to purchase costly flood insurance. Thousands of residents who are currently living outside the
existing federal flood zone will now be thrust into a new state expanded flood zone with the potential
that they will be forced to purchase flood insurance that they do not need.

I am asking that the State abandon the NJPACT REAL rule process and start anew with a process that
includes the legislature and local officials and a focuses on a comprehensive approach to fund
infrastructure improvements as well as regulatory chances based on a twenty year time horizon.
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City of Somers Point—

SOMERS POINT
'NEW JERSEY
the shore sfarts heral”

Dennis Tapp
MAYOR
Melissa Abatemarco, Esq.
NJDEP, Office of Legal Affairs
401 East State Street, 7%t Floor
P.O. Box 402
Trenton, NJ 08625-0402

Attn: Public Comments on NJDEP NJPACT REAL Rule Proposal
DEP Docket No, 05-24-05

Dear Ms. Abatemarco:

The City of Somers Point would like to submit comments in response to the New Jersey
Department of Environmental Protection’s proposed amendments, changing our flood
hazard and land use rules statewide. We appreciate the revisions to the initial proposal,
however; we oppose the adoption of the revised NJPACT REAL Rule Proposal. The City
remains deeply concerned that the revised rules are premature, inequitable, and based on
speculative long-range projections that lack the scientific certainty and policy justification
required for such a sweeping mandate.

We are extremely disappointed in the level of transparency during this rule making process.
The coastal municipalities and counties were not included in the stakeholder meeting when
these rules were being formulated. Finally, when we were afforded the opportunity to meet
with NJDEP staff we were told that a detailed economic impact analysis that studies the
impact of these rules on local communities would be provided, to date this analysis has not
been distributed. Also, the responses to the 2,965 comments on the initial rules were to be
made publicc Before these significant regulations are considered for adoption, we
respectfully request that meeting be held with the coastal municipalities and counties to fully
inform the elected officials and the public of the content of this 1,000+ page rule.

We believe that this proposal is extreme and will harm homeowners, workers, and the
economy of the state. We believe we can accomplish the goals of protecting our residents
from the impacts of a changing climate through a more balanced, well-thought-out,
incremental approach.

Specifically, we believe the proposed rules would have the following negative impacts on the
state:

75-year vs. 20-year Timeframe & Sea Level Rise Projections

City Hall - 1 W. New Jersey Avenue - Somers Point, NJ 08244 . (609) 957-0787
deapp@spgov.org . somerspointgov.org



NJDEP uses a year 2100-time horizon and the 17th percentile chance of occurrence as the
basis for these regulations. Science has demonstrated that the brightest minds cannot predict
with accuracy the impacts of sea level rise over twenty years let alone seven-five years which
is the basis of the published regulations. This is supported by the fact that municipal master
planning efforts project twenty years in the future due to uncertainties. It is strongly
recommended that the State gradually implement coastal regulations on a twenty year
horizon, not based on what might happen in the year 2100.

While scientific consensus exists that climate change is occurring, divergence in modeling
occurs frequently and is especially dependent on future emissions.! As noted by the 2020
New Jersey Scientific Report on Climate Change, by DEP, “there are difficulties in predicting
whether annual precipitation or the number of extreme precipitation events will increase
because of the various meteorological interactions that drive precipitation patterns
(Marquardt Collow et al. 2016).” The report continues, “Climate projections predict that the
total annual precipitation in the Northeast region of the United States will remain relatively
consistent with the current conditions” (Hayhoe et al. 2007). Data produced by AdaptWest
to develop resources for climate adaptation planning shows that annual precipitation in New
Jersey may increase by 2.3 inches to 3.5 inches (5.8 ¢cm to 8.9 cm) above the 1980-2010
average (46.7 inches [118.6 cm]) by the 2080s based on mid (RCP 4.5) and high (RCP 8.5)
emission scenarios, respectively (Horton et al, 2015). Such increases reflect a 4.9% and 7.5%
increase in annual precipitation by the end of the century.

A recent study by the New York City Panel on Climate Change estimates that annual
precipitation in the area could increase between 4% and 11% by 2050 (Horton et al. 2015}
This uncertainty is also reflected in State of the Climate New Jersey 2021, by Rutgers
University, “the possible range of projected changes in annual rainfall is wide but much
smaller than the year-to-year precipitation variability in New jersey. Therefore, projected
changes in future rainfall are illustrative of a small increasing trend, but the exact amounts
are uncertain.”?

To further illustrate divergent modeling, several models in Projected Changes in Extreme
Rainfall in New Jersey based on an Ensemble of Downscaled Climate Model Projections by
Art DeGaetano (“Cornell Study”}, which is utilized as a basis for much of this rule proposal,
show that rainfall will actually decrease in areas of the state by 2100, “Grids in the vicinity of
New York City and in central New Jersey show small (<5%) decreases in 100-AR1rainfall (Fig.
17). In northern parts of the state increases in the 25-35% range are common. In two models
(CMCC-CMS) and (GFDLCM3) decreases in 100-yr ARI precipitation are indicated at more
than half of the grid points in the domain, while in several models 100-yr ARI precipitation
increases at nearly all grids."3

' pitps:/fwww.nl.goviden/elimatechange/does/ni-scientific-repont-2020.pdi

2 https:injclimateresourcecentermutgers.edu/wp-content/uploads/2022/04/State-of-the: Climate-Raport-NJ-
2021-4-18.ndf
3 hitps:/ fwwnenj.gov/dep/dsr/publicationsiprojected.changes-rainfallz-model. pdf



The New Jersey Builders Association retained a meteorological firm, Applied Weather
Associates ([AWA), to review the Cornell Study. AWA has performed work for numerous
government agencies including DEP and specializes in Probable Maximum Precipitation and
rainfall analysis, and its studies have been accepted by state and Federal dam regulatory
agencies, including the Federal Energy Regulatory Commission, National Resources
Conservation Service, Bureau of Reclamation, numerous state dam regulatory offices and
many are under review by the Nuclear Regulatory Commission. AWA's summary of the
Cornell Study, which was shared with DEP, noted that the divergence in modeling and the
large spatial differences in the study’s precipitation ranges speak to the inherent uncertainty
of climate modeling and therefore, utilizing the median outcomes instead of the 83rd
percentile better captures the overall range of outcomes.*

Even Dr. Robert Kopp, the Rutgers Professor who prepared the report that DEP relied on to
sea level rise projection of 5 ft. by 2100, is now projecting a 1 to 2 ft rise. Here is the link to
Dr. Kopp's latest webinar and PowerPoint. https://protect-sireu/events

 The Rutgers STAP report predicted 5' sea level rise by 2100 based on the assumption
that the West Antarctic Icesheet will collapse this century. If it does not collapse sea
level rise would be 1-2 feet worldwide;

o Dr Kopp does predict that sea level rise caused by the icesheet melt will happen
-eventually, but it may take thousands of years.

» Since the Rutgers STAP report, every report that has been published, including the
IPCC AR 6 report and NOAA, both of which had Dr. Kopp as the lead author, no longer
predicts the ice sheet collapse this century;

« DEP is using a "moderate emissions” scenaric and predicting to 2100, Under these
scenarios sea level rise is not anywhere near 5' under current scientific
understanding;

+ Dr. Kopp is now predicting under those scenarios a worldwide sea level rise of 1-2 feet
(30-60 cm). Since New Jersey is “sinking" you need to add an additional foot for a
prediction of 2-3 feet.

Considering the large variances in precipitation forecasts, those contained in just the median
outcomes in the Cornell Study, and the analysis performed by AWA, we believe that median
projections from the year 2050 must be utilized, with updates performed every 10 years as
climate science evolves. The Cornell Study would additionally validate this approach: “Future
updates to these CFs (change factors) are indicated to assure that the most relevant and
reliable climate data are being used in design and resiliency planning” The Cornell report
additionally notes, “..it will be prudent to reevaluate the CFs once multiple sets of
downscaled CMIP6 model projections become available”

Reevaluation the Basis of Proposed Coastal Regulations
An additional reason for utilizing a more incremental approach is that the new rules assume
there will be no resilience efforts taken to reduce flooding such as protective structures, etc.

* hitpi/{njba.org/wp-conte. =B -10-NJ-DEP-Raintall-Regulations83.docx



NJDEP uses very basis flood mapping to define the Inundation Risk Zones. This is
inappropriate and the State should follow the same process as FEMA.

Historically, FEMA has overseen issues of floodplain mapping and regulation. FEMA plans to
release new FIRM maps next year. Once they are released, they will be shared with the
affected municipalities and public meetings will be held to alert property owners of any
proposed changes. This is the proper way to define regulated floodplains. The N] PACT
policies are being proposed without this detailed mapping process.

When FEMA proposes flood hazard area map changes, they survey new coastal protection
structures, dune systems, and other resiliency efforts to incorporate them into their
mapping. The NJPACT REAL regulations do not take this efforts into account. The NJPACT
REAL regulations also do not take into account the massive resiliency efforts underway by
the Army Corps of Engineer, the Federal Infrastructure Act, and the Inflation Reduction Act.
We strongly recommend that the State wait until the new FEMA maps are available in 2025
before adopting any new coastal regulations.

Here in Atlantic County, we have invested millions on bulkheads, seawalls, living shorelines,
and pump stations. None of this is taken into account by the N] PACT regulations.

Similarly, Green Energy improvements being implemented in Atlantic County have the
potential to contribute to reduced climate impacts going forward. Future climate impacts
can be reduced from the trajectory set by our reliance on fossil fuels up to this point.

A recent report by Professor Jesse Jenkins of Princeton University provides an analysis of the
impact that the federal Inflation Reduction Act will have on greenhouse gas emissions and
investments in electricity capacity in the PJM region thru 2035 and what additional
investments and resources would be needed to deeply decarbonize the PJM region by 2035
while maintaining affordable and reliable electricity in the PJM region. The REPEAT Project®
led by Professor Jenkins (Princeton University Department of Mechanical & Aerospace
Engineering and the Andlinger Center for Energy & the Environment), has used a suite of
macro-energy system modeling tools to rapidly analyze the impacts of these new laws and
provide a detailed look at the United States’ evolving policy environment. Drawing
on REPEAT Project findings, this report summarizes the major components of the Inflation
Reduction Act and Infrastructure Law, their impacts, and current progress on the road to net-
zero greenhouse gas emissions. Dr. Jenkins' findings are that the Inflation Reduction Act is
already reducing Greenhouse Gas emissions.

Economic Impacts

By creating a new flood zone (inundation risk zone or IRZ) with strict development
standards, expanding existing flood zones (climate adjusted flocd elevation or CAFE), and
creating new 3 percent impervious coverage limits (CAFRA Critical Environmental Areas),
thousands of prime developable acres of land will be either undevelopable or much harder
to develop. This will impact major projects and hurt rateables. Given that the most restrictive

5 www.repeatproiect.org
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development limits are on lands closer to the water, the rule would impact some of the state’s
most valuable lands.

As documented in the State’s annual tourism report, Atlantic County generates over $8 billion
in tourism revenue annually. This economic engine impacts all of South Jersey. An in-depth,
independent economic impact study prepared by a qualified economist is imperative prior
to adopting the NJPACT REAL regulations. ‘

Many already economically burdened communities will be faced with new land use
regulations that may significantly devalue land and property. DEP’s published regulatory re-
alignment is expected to result in extensive and immediate economic impacts, which may
include impacts to Somers Point’s tax base.

Further complicating this issue, raising homes costs from $150,000 to $300,000, but the
National Flood Insurance Program (NFIP) Increased Cost of Compliance {ICC) Coverage only
provides up to $30,000 for raising eligible homes to comply with State guidelines.® Most
property owners in Somers Point cannot afford to raise their homes, a fact which must be
recognized by the State in rolling out the updated rules. The Atlantic County coastal
communities apply for FEMA assistance to raise homes each year, but many homeowners
cannot afford to cover the cost while waiting for FEMA to provide reimbursement. The FEMA
process is complicated, takes years to obtain approval, and is very competitive. In addition,
in 2025 the federal government has stopping providing funding for home elevation, leaving
no options. Will the State of New Jersey be providing funding for home elevations? To
assume that federal funding is the answer to elevating home is misleading. An improved,
effective State program that provides funding at various stages of development is warranted
but is not even being considered in this rule making process.

Forcing homeowners to rebuild to a new Climate Adjusted Flood Elevation (CAFE) which may
exceed the true flood elevation will impose unjustified burdens and costs on cash-strapped
homeowners. Before the REAL rules are adopted, detailed mapping must be made available
to inform property owners of the new CAFE standards for their properties.

In addition to moderate to large developers, small-scale developers, individual homeowners,
and small businesses will be required to determine if they are affected by the new CAFE
standards. As many applicants do not have the ability or data to conduct such studies,
municipalities will have to assist and evaluate the regulatory status of many more properties.
Some municipalities will have to regulate hundreds more homes, businesses, and vacant
lands, for a variety of proposed construction, including both major and relatively minor work.
This may require additional staff, which could translate into the need for additional taxes,
while the tax base may be reduced due to reduced property values in the expanded flood
zones. An analysis of the impact of the REAL rules on municipalities must be completed prior
to adoption.

& https:/www.fema. gov/sites/defauli/files/2020-08/fema_increased-cost-of-compliance faci-sheet.pdf
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Municipal floodplain administrators will have to review the work of hired surveyors,
engineers, design professionals and/or the property owner to assure compliance with
local/state/federal floodplain management regulations. State funding should be provided to
offset these added administrative costs.

DEP has indicated that costs associated with floodproofing will be minor. However, no
evidence has been provided to support this claim. These costs on smaller projects may not
be minimal relative to the potential benefit. Again, for properties that are reasonably
expected to flood based on valid methodology, the benefits may exceed the costs. However, if
properties are included that are not actually in a flood risk area with a reasonable recurrence
interval, there will likely be no benefit.

The Inundation Risk Zones rules will add to the cost and discourage redevelopment and new
development in Atlantic County. New homes and home additions will be required to meet
onerous risk assessment criteria including an alternative analysis, a deed notice, and other
stringent requirements designed to discourage building.

The fiscal impact on the real-estate market must be analyzed prior to adoption. Poor and
middle-class year-round residents will likely be disproportionately impacted by these rules.
DEP should provide information to explain likely impacts to poor and middle-class
community members, The economic analysis should reflect the true cost and burden on
existing homes, businesses, property owners, other structures, and municipalities, within the
expanded Flood Hazard Area, with a realistic assessment of flood risk.

Legislation vs. Rulemaking

The NJPACT REAL rule changes are sngmflcantly more far reaching than the changes
proposed in 2013 to establish a New Jersey Coastal Commission. ‘In 2013, the Coastal
Commission was proposed as legislation, the N] PACT regulations are proposed to be
implemented through the rulemaking process. Something this significant which will have
profound economic effects should be achieved through the deliberation process of legislation
rather than regulation.

In the State of Maine, Governor Janet Mills has established an Infrastructure and Rebuilding
Commission to identify crucial areas for near-term investment and policy needs and
developing the state’s first long-term infrastructure plan to ensure that Maine is ready for
the harsh storms ahead. The Commission includes local officials, and they will develop
recommendations for funding and legislation for their communities. An inclusive process is
required to address this issue. Again, the State should follow a more inclusive and
transparent process to redraft these regulations.

Affordability

The NJPACT REAL rule proposal contains hundreds of new requirements on all
developments, even on small “backyard” projects for homeowners, which will drive up the
cost of all new development and redevelopment. It will even drive up the costs of building
roads and other infrastructure projects. These new requirements will make New Jersey even
more unaffordable.



The timing of this rule adoption and the impact to developable land will throw the 4t Round
Affordable Housing process into chaos while significantly increasing the cost of development
to all housing amidst a housing affordability crisis. Decreasing developable land will also
drive the already high cost of land acquisition in our State even higher, further exacerbating
one of the most significant barriers to achieving our housing goals.

Flood Insurance Expansion

With the expansion of state regulatory flood zones will come requirements by banks for
homeowners to purchase costly flood insurance. Thousands of residents who are currently
living outside the existing federal flood zone will now be thrust into a new state expanded
flood zone with the potential that they will be forced to purchase flood insurance that they
do not need.

| am asking that the State abandon the NJPACT REAL rule process and start anew with a
process that includes the legislature and local officials and a focuses on a comprehensive
approach to fund infrastructure improvements as well as regulatory chances based on a
twenty year time horizon.

1look forward to your timely response and to collaborating with you'to develop a reasonable
path forward.

Regards,
Dennis Tapp
Mayor

ce: Governor Phil Murphy
Lieutenant Governor Tahesha Way
Diane Gutierrez-Scaccetti, Senior Advisor
Congressman Jeff Van Drew
Senate President Nicholas P. Scutari
Assembly Speaker Craig Coughlin
Senator Bob Smith, Chair, Energy & Environment
Assemblyman Jim Kennedy, Chair, Environment
Senator Vince Polistina
Assemblyman Don Guardian
Assemblywomen Claire Swift
New Jersey Business and Industry Association
New Jersey Association of Counties
New Jersey League of Municipalities
New Jersey Business & Industry Association
Atlantic County Executive Dennis Levinson
Atlantic County Board of Commissioners
Atlantic County Mayors



City of Somers Point

Resolution
No. 195 of 2025

Subject: Resolution Opposing the Proposed “Protecting Against Climate Threat (Pact)/Resilient
Environments and Landscape (Real)” Rules

Introduced By: Council President Haberkorn

WHEREAS, on July 14, 2025, the New Jersey Department of Environmental Protection announced
intent to amend the NJ PACT REAL regulations; and

WHEREAS, on July 21, 2025, the changes to the NJ PACT REAL regulations were published in
the New Jersey Register and a 60-day comment period commenced; and

WHEREAS, the City of Somers Point opposes the amended coastal rules proposed by the State of
New Jersey. These rules will impact the availability of affordable housing, result in environmental equity
issues, deter economic development, impose an unnecessary layer of State regulation, potentially require
New Jersey homeowners to obtain flood insurance; and have other harmful impacts on the residents and
businesses in New Jersey; and

WHEREAS, the City of Somers Point acknowledges that climate change and sea level rise are a
documented risk to the coastal zone of New Jersey and its barrier island communities, requiring thoughtful
and well-reasoned response from all levels of government; and

WHEREAS, the City of Somers Point continues to respond to the threat of tidal flooding/major
coastal storms by practicing the highest standards of coastal resiliency and floodplain management in all
critical infrastructure and building projects, while also providing the necessary support to our local
communities in the approach, duration, and wake of major coastal storms; and

WHEREAS, the City of Somers Point is extremely disappointed in the level of transparency
during this rule making process. The coastal municipalities and counties were not included in the
stakeholder meeting when these rules were being formulated. Finally, when we were afforded the
opportunity to meet with NJDEP staff we were told that a detailed economic impact analysis that
studies the impact of these rules on local communities would be provided, to date this analysis has
not been distributed. Also, the responses to the 2,965 comments on the initial rules were to be made
public; and

WHEREAS, historically, new rules issued by the NJDEP have always been promulgated pursuant
to legislation through the typical legislative process; and

WHEREAS, in this case, like the NJDEP’s recently proposed Shore Protection Rule, there is no
legislation that authorized the NJDEP to require more stringent requirements than the federal regulations
that are now in place; and

WHEREAS, NJDEP uses a year 2100-time horizon and the 17th percentile chance of
occurrence as the basis for these regulations. Science has demonstrated that the brightest minds
cannot predict with accuracy the impacts of sea level rise over twenty years let alone seven-five years
which is the basis of the published regulations. This is supported by the fact that municipal master
planning efforts project twenty years in the future due to uncertainties. These regulations should be
applied incrementally based on twenty year projects; and

WHEREAS, by creating a new flood zone (inundation risk zone or IRZ) with strict
development standards, expanding existing flood zones [climate adjusted flood elevation or CAFE),
and creating new 3 percent impervious coverage limits (CAFRA Critical Environmental Areas),
thousands of prime developable acres of land will be either undevelopable or much harder to
develop. This will impact major projects and hurt rateables. Given that the most restrictive
development limits are on lands closer to the water, the rule would impact some of the state’s most
valuable lands; and

WHEREAS, these rules as currently written do not consider the economic impact these new

 standards may have on the ratables, real-estate values, development, and redevelopment statewide, but .
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City of Somers Point

Resolution

especially in Atlantic County where we have more than $8 billion in annual tourism spending according to
the New Jersey Division of Tourism. Tourism is the largest industry in Atlantic County; and

WHEREAS, the proposed rules also do not account for the impact these higher regulatory building
standards will impose on historic structures and historic districts in the City of Somers Point, throughout
Atlantic County, and State of New Jersey; and

WHEREAS, the State of New Jersey must also consider the burden these new rules will have on
coastal municipalities, especially within their local construction offices, due to the additional duties and
responsibilities of enforcing these higher regulatory standards that will likely result in the need to hire
additional staff or enter additional public/private contracts; and

WHEREAS, these rules will also increase construction costs and impact the feasibility for public
infrastructure projects with the minimum construction height requirements for new roads in excess of Base
Flood Elevation, will be infeasible and unachievable given the path and location of the project; and

WHEREAS, despite the burden these rules will inevitably play on our coastal towns, the State of
New Jersey has not mentioned any plan for a State budget appropriation to assist coastal towns statewide
with the additional duties and functions imposed through the proposed NJPACT REAL regulations; and

WHEREAS, the proposed expansion of flood hazard areas will also create additional financial
burdens for lower and middle class property owners living in the City of Somers Point by imposing more
restrictive building standards accompanied by engineering assessments and alternatives analyses within the
newly expanded regulated areas and may also potentially result in higher insurance premiums given the
expansion of the inundation risk zone and increase of the regulated flood hazard area limits by 4 feet
vertically; and

WHEREAS, the proposed NJPACT REAL regulations are based Science and Technical Advisory
Panel Report (2019 STAP Report) entitled, “New Jersey Rising Seas and Changing Coastal Storms,”
projecting sea level rise for the year 2100 exceeding 5.1 feet, which has a probability of occurrence of
approximately 17%; and

WHEREAS, since the 2019 STAP Report several key studies on sea level rise were issued as was
the International Panel on Climate Change (IPCC) Assessment that addressed sea level rise. The more recent
studies do not support the idea of a 5.1 foot sea level rise as being likely. The IPCC and all the newer
scientific reports predict that worldwide sea level rise this century will be 0-2 feet; and

WHEREAS, municipalities are required to prepare Master Plans for a 20-year planning horizon,
and the City of Somers Point strongly recommends a similar time horizon for rules based on sea level rise
projections; and

WHEREAS, the City of Somers Point, like a lot of Counties and Municipalities nationwide, are
experiencing a housing crisis due in part to the high cost of housing, and these requirement will significantly
increase the cost of housing, making it difficult if not impossible to provide affordable housing for the
region’s workforce; and

WHEREAS, the NJDEP’s proposed expansion of flood hazard areas limits the potential capacity
of mixed income housing development and even prohibits development in most coastal areas where there
is already statutory affordable housing obligations imposed through fair share housing laws, especially as
inland development centers are being reduced in size via the State Planning process; and

WHEREAS, the proposed coastal regulations will create an Environmental Justice issue since local
residents will be deterred from improving their homes because they will have to elevate 6 feet above BFE
which they cannot afford when they improve their homes above 50 percent of its value, hence those in most
need of shelter will witness the deterioration of their homes and be forced to relocate; and

WHEREAS, the Federal Emergency Management Agency is also in the process of preparing
detailed updates to the flood insurance rate maps (FIRMS) that take into account many factors of risk
including sea level rise; and

WHEREAS, the State of New Jersey has historically used these maps to guide public policy, and

therefore, the City of Somers Point urges the State to differ to the superseding governing body, in this_. .
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City of Somers Point

Resolution

instance FEMA, and wait until the new FIRMS have been posted before expanding flood hazard areas
through a streamlined State authorization; and

WHERAS, with the expansion of state regulatory flood zones will come requirements by banks
for homeowners to purchase costly flood insurance. Thousands of residents who are currently living
outside the existing federal flood zone will now be thrust into a new state expanded flood zone with
the potential that they will be forced to purchase flood insurance; and

WHEREAS, while recognizing the importance of addressing climate change, as stated previously,
the City of Somers Point believes that a more gradual and balanced approach is necessary to target
incremental adjustments over time in order to mitigate the potential negative impacts that these radically
changing rules will have on the coastal towns of New Jersey; and

WHEREAS, it is imperative that the State of New Jersey consider the disproportionate burden
resulting from the implementation of such stringent regulatory standards that will challenge the people of
New Jersey living, working, and visiting in the coastal zones.

NOW, THEREFORE, BE IT RESOLVED, the City of Somers Point strongly tecommends the

following:

1. The City of Somers Point recommends that the State abandon the NJPACT REAL rule making
process and start anew with a process that includes the Legislature and local officials and a
focuses on a comprehensive approach to fund infrastructure improvements as well as
regulatory chances based on a twenty year time horizon.

2. The City of Somers Point recommends a comprehensive and independent analysis of the potential
economic and social impacts of the proposed regulations.

3. The City of Somers Point recommends that these regulations be based on a 20- year timeframe that
is adjusted over time to reflect sea level rise and resiliency measures, rather than based on a 75-year
projection,

4, The City of Somers Point recommends that the State of New Jersey consider the inclusion of a
budgetary appropriation to assist towns with the implementation of these rules and further,
appropriate funding to implement a State grant program to support coastal resiliency projects that
will inevitably incur greater costs due to the higher regulatory standards that include significantly
higher elevation requirements for new roads.

5. The City of Somers Point recommends that the State of New Jersey follow the same practice as
FEMA and prepare detailed flood maps, and further hold public engagement sessions across the
State, so that communities and residents can clearly understand how these regulations will impact
their areas and properties.

6. The City of Somers Point hereby orders copies of this Resolution, attached Analysis Study, and
Maps be transmitted to Governor Phil Murphy; Lieutenant Governor Tahesha Way; Chief of Staff
to Governor Murphy Diane Gutierrez-Scaccetti; Senate President Nicholas P. Scutari; Assembly
Spsaker Craig J. Coughlin; Senate Environment Committee Chair Bob Smith; Assembly
Environment Committee Chair James J. Kennedy; the Office of Legislative District 2°s Senator
Vince Polistina, Assemblyman Don Guardian, and Assemblywomen Claire Swift; the New Jersey
Association of Counties (NJAC); New Jersey Business and Industry Association (NJBIA) and the
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City of Somers Point

Resolution

New Jersey League of Municipalities (NJLM) to convey the City of Somers Point’s concerns and
recommendations.

7. The City of Somers Point hereby orders copies of this Resolution be submitted as public comment
on the NJ Register to serve as the municipality’s official comments to the NJDEP’s proposed

NJPACT REAL rules.
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I, Shelby Heath, City Clerk of the City of Somers Point, New Jersey, hereby certify that the foregoing Resolution is a true copy, duly adopted
by the City Council of said City at a Regular meeting held on the 14" day of August 2025. In witness whereof, I have hereunto set my hand

and seal of the Office on the 14" day of August 2025. 9; QQ a ! ! l
’ QS-X e T Shelby Feald, RMC; ity Clerk




OFFICE OF THE MAYOR MONICA GIBERSON

CITY OF PORT REPUBLIC MAYOR
143 MAIN STREET “ (609) 6521501
NEW JERSEY 08241 mayor@portrepublicn].org

September 10, 2025

Melissa Abatemarco, Esq.
NJDEB, Office of Legal Affairs
401 East State Street, 7¢h Floor
P.O. Box 402

Trenton, NJ 08625-0402

Attn: Publi¢ Comments on NJDEP NJPACT REAL Rule Proposal
DEP Docket No. 05-24-05

Dear Ms. Abatemarco:

The City of Port Republic would like to submit comments in response to the New Jersey
Department of Environmental Protection’s proposed amendnients, changing our flood

. hazard and land userules statewide. We appreciate the revisions to the initial proposal,

however; we oppose the adoption of the revised NJPACT REAL Rule Proposal. The Gity
remains deeply concerned that the revised rules are premature, inequitable, and based
on speculative long-range projections that lack the scientific certainty and policy
justification required for such.a sweeping mandate. '

We are extremely disappointed in the level of transparency during this rule making
process. The coastal municipalities and counties were not included in the stakeholder
meeting when these rules were being formulated. Finally, when we were afforded the
opportunity to meet with NJDEP staff we were told that a detailed economic impact

analysis that studies the impact of these rules on lotal communities would be provided,

to date this analysis has not been distribuited. Also, the responses to the 2,965 comments
on the initial rules were to be made public. Before these significant regulations are

considered for-adoption, we respectfully request that meeting be held with the coastal

municipalities and counties to fully inform the elected officials and the public of the
content of this 1,000+ page rule.




The rulemaking process lacked adequate stakeholder engagement and transparency. By
excluding meaningful consultation with local governments and industry experts before

‘proposing such comprehensive changes, the proposed rules overlook practical land use

needs and the flexibility required to balance resilience with economicviability. Additional
concerns included the increased regulatory complexity, further delays in am already
burdensoine permitting process, absence of legacy exemptions, imposition of premature
permit expirations, and a lack of commensurate technical assistance and financial
resources to satisfy elevated regulatory standatds, all of which would jeopardize projects
already in the pipeline and for which substantial investments have already been made.

We believe we can accomplish the goals of protecting our residents from the impacts-ofa
changing climate through a more balanced, well-thought-otit, ‘incremental approach.
Specifically, we believe the pr oposed rules would have the following negative impacts on

. ‘the state:

- '75-year vs, 20-yeai Timeframe & Sea Level Rise Projections

NJDEP uses a year 2100-timme horizon and the 17th percentile chance of occurrénce as
the basis for these regulations. Science has demonstrated that the brightest minds cannot
predict with accuracy the impacts of sea level rise over twenty years let alone seven-five
years which is the basis of the published regulations. This is supported by the‘fact that
municipal master planning efforts project twenty years in the future dueto uncertainties.
It is strongly recommended that the State gradually. lrnplement coastal regulatlons on a

. twenty year horizon, notbased on what might happen in the year 2100.

While scientific consensus exists that climate change is occurring, divergence in medeling
occurs frequently and is especially dependent.on future emissions.! As noted by the 2020
New Jersey Scientific Report on Climate Change, by DEP, “there are difficulties in
predicting whether annual precipitation or the number of extreme precipitation events
will increase because of the various meteorological interactions that drive precipitation
patterns (Marquardt Collow et al. 2016).” The report continues, “Climate projections
predict that the total annual precipitation in the Northeast region of the United States
will remain relatively consistent with the current conditions” (Hayhoe et al. 2007). Data
produced by AdaptWest to develop resources for climate adaptation planning shows that
annual precipitation in New Jersey may increase by 2.3 inches to 3.5 inches (5.8 cm to 8.9
cm) above the 1980-2010.average (46.7 inches [118.6 cm]) by the 2080s based 6n mid
(RCP 4.5) and high (RCP 8.5) emission scenarios, respectively (Horton et-al. 2015}, Such
increases reflect a 4.9% and 7.5% increase in annual precipitation by the end of the
century. :

A recent study by the New Yorlk City Panel on Climate Change estimates that annual
precipitation in the area could increase between 4% and 11% by 2050 (Horton et al.
2015). This uncertainty is also reflected in State of the Climate New Jersey 2021, by

' hitps:/fwww.nj.govidep/climatechange/docs/nj-scientific-renort-2020.pdf
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Rutgers University; ° the p0551ble range of prolected changes in annual ralnfall is w1de but
pr0]ected changes in future rainfall are illustrative of a sma]_l 1_ncreasmg trend_ but the
exact amounts are uncertain."2

To further illustrate divergent modeling, several models in Projected Changes in Extreme
Rainfall in New Jersey based on an Ensemble of Downscaled Climate Model Projections
by Art DeGaetano (“Cornell Study”), which is utilized as a basis for much of this rule
Pproposal, show that rainfall will actually decrease in areas of the state by 2100, “Grids in
the vicinity of New York City and in central New Jersey show small (<5%) decreases in
100-ARI rainfall (Fig. 17). In northein parts of the state incréases in the 25-35% range
are common. In two models (CMCC-CMS) and (GFDLCM3) decreases in 100-yr ARI
precipitation are indicated: at more than half of the grid points in the domain, while in
several models 100-yr ARI precipitation increases at nearly all grids.”3

The New: Jersey Builders Association retained a meteorological firm, Applied Weather
Associates (AWA), to review the Cornell Study. AWA has performed work for numerous
government agencies including DEP and specializes in Probable Maximum Precipitation
and rainfall analysis, and its studies have been accepted by state and Federal dam
regulatory agencies, including the Federal Energy Regulatory Commission, National
Resources Conservation Service, Bureau of Reclamation, humerous state dam regulatory
offices and many are under review by the Nuclear Regulatory Commission. AWA's
summary of the Cornell Study, which was shared with DEP, noted that the divergence in
modeling and the large spatial differences in the study’s precipitation ranges speak to the
inherent uncertainty of climate modeling and therefore, utilizing the median outcomes
instead of the 83rd percentile better captures the overall range of outcores.*

Even Dr. Robert Kopp, the Rutgers Professor who prepared the report that DEP relied on
to sea level rise projection of 5 ft. by 2100, is now projectinga 1 to 2 ft rise. Here is the

link to Dr. Kopp's latest webinar and PowerPoint. hitps://protect-sireu/events/

s The Rutgers- STAP report predicted 5' sea level rise by 2100 based on the
assumption that the West Antarctic Icesheet will collapse this century. If it does
not collapse sea level rise would be 1-2 feet worldwide;

o Dr Kopp does predict that sea level rise caused by the icesheet melt will
happen eventually, but it may take thousands of years.

» Since the Rutgers STAP report, every report that has been published, including the
IPCC AR 6 report and NOAA, both of which had Dr. Kopp as the lead author, no
longer predicts the ice sheet collapse this century; .




» DEPisusing a "moderate emissions" scenario and predicting to 2100. Under these
scenarios sea level rise is not anywhere near 5' under current scientific
understanding;

« Dr. Kopp is now predicting under those scenarios a worldwide sea level rise of 1-
2 feet (30-60.cm). ‘Sirice New Jersey is "sinking” you need to add an additional foot
for a prediction of 2-3 feet.

Considering the large variances in precipitation forecasts, those contained in just the
median outcomes in the Cornell Study, and the analysis performed by AWA, we believe
that median projections firom the year 2050 must be utilized, with updates performed
every 10 years as climate science evelves. The Cornell Study would addltionally validate

this approach: “Future updates to.these CFsi(change factors) are indicated to assuré that

the most relevant and reliable climate data dre belng used in design and resiliency
planning” The Cornell report additionally notes, “..it will be prudent to reevaluate the
CFs once multiple sets of downscaled CMIP6 model projections become available.”

Reevaluation the Basis of Proposed Coastal Regulations

An' additiondl reason for utilizing a more incremental approach is that the new rules
assume there will be no resilience efforts taken to reduce flooding such as protective
structures, etc. NJDEP uses very basis flood mapping to define the Inundation Risk Zénes.
This is inappropriaté and the State should follow the same process ds FEMA.

Historically, FEMA has overséen issues of floodplain mépping and regulation. FEMA
plans to release new FIRM maps next year. Once they are released, they will be shared
with the affected municipalities and public meetings will be held toalert property owners
of any proposed changes. This is the proper way to define regulated floodplains, The:Nj
PACT policies are being preposed without this detailed mapping process.

When FEMA proposes flood hazard area map changes, they survey new coastal

protection structures, dune systems, and other resiliency efforts to incorporate them into
their mapping. The NJPACT REAL regulations do not take this efforts into account: The
NJPACT REAL regulations also do not take inte account the massive resiliency efforts
underway by the Army Corps of Engineer, the Federal Infrastructure Act, and the Inflation
Reduction Act. We strongly recommend that the State wait until the new FEMA maps are
available in 2025 before adopting any new coastal regulations.

Here in Atlantic County, we have invested millions on bulkheads, seawalls, living
shorelines, and pump stations, None of this is taken into account by the NJ PACT
regulations.

‘'The reliance on broad assumptions about sea level rise and storm-related flooding,

without due consideration for site-specific factors such as existing flood protection
infrastructure, drainage patterns, or localized topography, would create regulatory
overreach.. Using least-likely probability to define risk is overly conservative and would
lead to unnecessarily restrictive outcomes. Moreover, applying uniform, statewide




standards without accommodating regional variations imposes.a one-size-fits-all
framework that would fail to reflect real-world conditions.

Similarly, Green Energy improvements being implemented in Atlantic County have the
potential to contribute to reduced climate impacts going forward. Future climate impacts
can be reduced .from the trajectory set by our reliance on fossil fuels up to this point.

A recentreport by Professor Jesse Jenkins of Princeton University provides an analysis of
theimpactthat the federal Inflation Reduction Act will have on greenhouse gas emissions
and investments in electricity capacity in the PJM region thru 2035 and what additional
investmerits and resoutices woiuld be needed to :dee_ply decarbonize the PJM region by
2035 while. maintaining affordable and reliable electricity in the PJM region.
The REPEAT ProjectS led by Professor Jenkins (Princeton University Department of
Meclianical & Aerospace Engineering and the Andlinger Center for Energy & the
Environment), has used a suite of macro-energy system modeling tools to rapidly analyze
the impacts of these new laws and provide a detailed look at the United States’ evolving
policy environment. Drawing on REPEAT Pr oject findings, this report summarizes the
major components of the Inflation Reduction Actand Infrastructure Law, their impacts,
and current progress on the road to net-zero greenhouse gas emiissions; Dn Jenkins'

findings are that the Inflation Reduction Act is already reducing Greerhouse Gas.

emissions,

Economic Impacts
The creation of the Inundation Rislk Zone [IRZ] and expanded Climate Adjusted: Flood
Elevation (CAFE) restrictions would impose significant economic hardship on coastal

communities by adversely affecting property. rights, property values, ADA. aCCESSIbIllty,.

and economic development. Severe limitations on development, even for properties
critical to sustaining a municipality’s market-rate tax base or meeting State-mandated
affordable housing obligations, would exacerbate local budget challenges.

By reducing or effectively prohibiting development on private lands without

compensatory meastres, the proposed tules would discourage investment, lower
property values, and amount to. a regulatory “taking” This would have far-reaching
consequences for key coastal industries, including tourism, commercial fishing,
construction, and real estate, ultimately straining employment, housing affordability, and
economic growth, '

As documented in the Staté’s annual tourism report, Atlantic County generates over $8
bﬂlion in tourism reveriue annually. This economic engine impacts all of South Jersey. An
in-depth; independent economic impact study prepared by a qualified économist. is
imperative prior to adopting the NJPACT REAL regulations.

‘5-m1eneaj:nmjam.mg




Many already economically burdened communities will be faced with new land use
regulations that may significantly devalue land and preperty. DEP’s published regulatory
re-alignment is expected to result in extensive and immediate economic impacts, which
may include impactsto (name of government agency)'s tax base.

Further complicating this issue, raising homes costs from $150,000 to $300,000, but the
National Flood Insurance Program (NFIP) Increased Cost of Compliance (ICC) Coverage
only provides up to $30,000 for raising eligible homes to comply with State guidelines.¢
The Atlantic County coastal communitiés apply for FEMA assistance to raise homes each
year, but many homeowners cannot afford to cover the cost'while waiting for FEMA to

- provide reimbursement. The FEMA process is complicated, takes years to obtain

approval, and is very competitive. In addition, in 2025 the federal government has
stopping providing funding for home elevation, leaving no options. Will the State of New
Jersey be providing funding for home elevations? To assume that federal funding is the
answer to elevating home is misleading. An improved, effective State program that
provides funding at various stages of development is warranted but is not even being
considered in this rule making process.

Forcing homeowners to rebuild to a new Climate Adjusted Flood Elevation (CAFE) which
may exceed the true flood elevation will impose unjustified burdens and costs on cash-
strapped homeowners. Before the REAL rules are adopted, detailed mapping must be
made available to inform property owners of the new CAFE standards for their
properties.

In. addition to moderate to large developers, small-scale developers, individual
homeowners, and small businesses will be required to determine if they are affected by
the new CAFE standards. As‘many applicants do not have the ability or data to conduct
such studies, municipalities will have to.assist and evaluate the regulatory status of many
more properties. Some municipalities will have to regulate hundreds more homes,
businesses, and vacant lands, for a variety of proposed construction, including both major
and relatively minor work. This may require additional staff, which could translate into
the need for additional tazes, while the tax base may be reduced due to reduced property
values in the expanded flood zones. An analysis of the impact of the REAL rules on
municipalities must be completed prior to adoption.

Municipal floodplain administrators will have to review the work of hired surveyors,
engineers, design professionals and/or the property owner to assure compliance with:
local/state/federal floodplain management regulations. State funding should be
provided to offset these added administrative costs.

® hitps://www.fema.gov/sites/default/files/2020-08/fema_increased-cost-of-compliance fact-shegt.pdf



DEP has-indicated that costs -associated with floodproofing will be minor; However, no
evidence has béen provided to support this claim. These costs on smaller projects may
not be minimal relative to.the potential benefit. Again, for propertiesthat are reasonably
expected to flood based on valid methodology, the benefits may éxceed the costs.
However, if properties are included that are not actually in a flood risk area with a
reasonable recurrence interval, there will likely be no benéfit.

The Inundation Risk Zones rules will add to the cost.and discourage redevelopment and
new development in Atlantic County. New homes anid home additions will be required to
meet orierous risk assessment criteria including an alternative analysis, a deed notice,
and other stringent requirements designed to discourage building.

The fiscal impact on the real-estate market must be analyzed priorto adoption. Poor and
middle-class yeai-round residents will likely be disproportionately impacted by these
rules. DEP should provide information to explain likely impacts to poor and middle-class
community members, The economic analysis should reflect the true cost and burden on
existinghomes, businesses, property.owners, other structures, and municipalities, w1th1n
the expanded Flood Hazard Area, with a realistic assessment of flood risk.

Legislation vs. Rulemaking

The N]PACT REAL rule changes are sxgmﬁcantly mmore far reaching than the changes
proposed in 2013 to establish 4 New Jer'sey Coastal Cominission. In 2013, the Coastal
Commiission was proposed as legislation, the NJ PACT regulations are proposed. to be
implemented through the rulemaking process, Something this significant which will

- have profound economic effects.should be achieved through the deliberation process of

legislation rather than regulation.

In the State of Maine, Governor Janet Mills has established an Infrastructure and
Rebuilding Commission to identify crucial areas for near-term investment and palicy
needs and developing the state’s first long-term infrastructure plan to ensure that Maine
is ready for the harsh stornis ahead. The Commission includes local officials, and they
will develop recommendations for fiinding and legislation for their communities, An
inclusive process is.required to address this issue. Again, the State should fellow a more
inclusive and transparent process to redraft these regulations:

Affordability

The NJPACT REAL rule proposal contains hundreds of new requifements on all
developments, even on small “backyard” projects for homeowners, which will-drive up
the cost of all new development and redevelopment. It will eveti drive up the costs of
building roads-and other infrastructure projects. These new requirements will make
New Jersey even .more-unaffordable.

The timing of this rule adoption and the impact to developable land will throw the 4
Round Affordable Housing process into chaos while significantly increasing the cost of

1



development to all housing amidst a housing affordablllty crisis. Decreasing developable
land will also drive the already high cost of land acquisition in our State even higher;
further exacerbating one of the most significant barriers'to achieving our housing goals.

Flood Insurance Expansion

With the expansion of state regulatory flood zones will come requirements by banks for
homeowners to purchase costly flood insurance. Thousands of residents who are -
currently living outside the existing federal flood zone will now be thrust into a new state
expanded flood zone with the potential that. they will be forced to purchase flood
insurance that they do not need.

I am asking that the State abandon the NJPACT REAL rule process and start anew with a

process that includes the legislature and local officials and a focuses on a comprehensive
approach to fund infrastructure improvements as well as regulatory chances based on a
twenty year time horizon.

I look forward to your timely response and to collaborating with you to develop a
reasonable path forward.

Regards,

Moo,
Monica Giberson
Mayor .

cc:  Governor Phil Murphy
Lieutenant Governor Tahesha Way
Diane Gutierrez-Scaccetti, Senior Advisor
Jacqueline Swarez, NJDCA Commissioner
Congressman Jeff Van Drew
Senate President Nicholas P. Scutari
Assembly Speaker Craig Coughlin
Senator Bob Smith, Chair, Energy & Environment
Assemblyman Jim Kennedy, Chair, Environment
Senator Vince Polistina
Assemblyman Don Guardian
Assemblywomen Claire Swift
New Jersey Business and Industry Association
New Jersey Association of Counties
New Jersey League of Municipalities
New Jersey Business & Industry Association
Atlantic County Executive Dennis Levinson
Atlantic.County Board of Commissioners
Atlantic County Mayors



CITY OF PORT REPUBLIC

ATLANTIC COUNTY, NEW JERSEY
RESOLUTION #74-2025

RESOLUTION OPPOSING THE PROPOSED “PROTECTING AGAINST
CLIMATE THREAT (PACTYRESILIENT ENVIRONMENTS AND LANDSCAPE
(REAL)” RULES

WHEREAS, on July 14, 2025, the New Jersey Department of Environmental
Protection announced intent to amend the NJ PACT REAL regulations; and

WHEREAS, on July 21, 2025, the changes to the NJ PACT REAL regulations were
published in the New Jersey Register and a 60-day comment period commenced; and

WHEREAS, the City of Port Republic opposes the amended coastal rules proposed by
the State of New Jersey., These rules will impact the availability of affordable housing, result
in environmental equity issues, deter economic development, impose an unnecessary layer of
State regulation, potentially require New Jersey homeowners to obtain flood insurance; and
have other harmful impacts on the residents and businesses in New Jersey; and

WHEREAS, the City of Port Republic acknowledges that climate change and sea level
rise are a documented risk to the coastal zone of New Jersey and its barrier island communities,
requiring thoughtful and well-reasoned response from all levels of government; and

WHEREAS, the City of Port Republic continues to respond to the threat of tidal
flooding/major coastal storms by practicing the highest standards of coastal resiliency and
floodplain management in all critical infrastructure and building projects, while also providing
the necessary support to our local communities in the approach, duration, and wake of major
coastal storms; and

WHEREAS, the City of Port Republic is extremely disappointed in the level of
transparency during this rule making process. The coastal municipalities and counties were not
included in the stakeholder meeting when these rules were being formulated. Finally, when
we were afforded the opportunity to meet with NIDEP staff we were told that a detailed
economic impact analysis that studies the impact of these rules on local communities would be
provided, to date this analysis has not been distributed. Also, the responses to the 2,965
comments on the initial rules were to be made public; and

WHEREAS, historically, new tules issued by the NJDEP have always been
promulgated pursuant to legislation through the typical legislative process; and

WHEREAS, in this case, like the NJDEP’s recently proposed Shore Protection Rule,
there is no legislation that authorized the NJDEP to require more stringent requirements than
the federal regulations that are now in place; and

WHEREAS, NJDEP uses a year 2100-time horizon and the 17th percentile chance of
occurrence as the basis for these regulations. Science has demonstrated that the brightest minds
cannot predict with accuracy the impacts of sea level rise over twenty years let alone seven-
five years which is the basis of the published regulations. This is supported by the fact that
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CITY OF PORT REPUBLIC
ATLANTIC COUNTY, NEW JERSEY

RESOLUTION #74-2025

municipal master planning efforts project twenty years in the future due to uncertainties. These
regulations should be applied incrementally based on twenty year projects; and

WHEREAS, by creating a new flood zone (inundation risk zone or IRZ) with strict
development standards, expanding existing flood zones {climate adjusted flood elevation or
CAFE), and creating new 3 percent impervious coverage limits (CAFRA Critical
Environmental Areas), thousands of prime developable acres of land will be either
undevelopable or much harder to develop. This will impact major projects and hurt rateables.
Given that the most restrictive development limits are on lands closer to the water, the rule
would impact some of the state’s most valuable lands; and

WHEREAS, these rules as currently wriften do not consider the economic impact these
new standards may have on the ratables, real-estate values, development, and redevelopment
statewide, but especially in Atlantic County where we have more than $8 billion in annual
tourism spending according to the New Jersey Division of Tourism. Tourism is the largest
industry in Atlantic County; and

WHEREAS, the proposed rules also do not account for the impact these higher
regulatory building standards will impose on historic structures and historic districts in the City
of Port Republic, throughout Atlantic County, and State of New Jersey; and

WHEREAS, the State of New Jersey must also consider the burden these new rules
will have on coastal municipalities, especially within their local construction offices, due to the
additional duties and responsibilities of enforcing these higher regulatory standards that will
fikely result in the need to hire additional staff or enter additional public/private contracts; and

WHEREAS, these rules will also increase construction costs and impact the feasibility
for public infrastructure projects with the minimum construction height requirements for new
roads in excess of Base Flood Elevation, will be infeasible and unachievable given the path
and location of the project; and

WHEREAS, despite the burden these rules will inevitably play on our coastal towns,
the State of New Jersey has not mentioned any plan for a State budget appropriation to assist
coastal towns statewide with the additional duties and functions imposed through the proposed
NIPACT REAL regulations; and

WHEREAS, the proposed expansion of flood hazard areas will also create additional
financial burdens for lower and middle class property owners living in the City of Port
Republic by imposing more restrictive building standards accompanied by engineering
assessments and alternatives analyses within the newly expanded regulated areas and may also
potentially result in higher insurance premiums given the expansion of the inundation risk zone
and increase of the regulated flood hazard area limits by 4 feet vertically; and

WHEREAS, the proposed NJPACT REAL regulations are based Science and
Technical Advisory Panel Report (2019 STAP Report) entitled, “New Jersey Rising Seas and
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CITY OF PORT REPUBLIC
ATLANTIC COUNTY, NEW JERSEY

RESOLUTION #74-2025

Changing Coastal Storms,” projecting sea level rise for the year 2100 exceeding 5.1 feet, which
has a probability of occurrence of approximately 17%; and

WHEREAS, since the 2019 STAP Report several key studics on sea level rise were
issued as was the International Panel on Climate Change ([PCC) Assessment that addressed
sea level rise. The more recent studies do not support the idea of a 5.1 foot sea Ievel rise as
being likely. The IPCC and all the newer scientific reports predict that worldwide sea level
rise this century will be 0-2 feet; and

WHEREAS, municipalities are required to prepare Master Plans for a 20-year planning
horizon, and the City of Port Republic strongly recommends a similar time horizon for rules
based on sea level rise projections; and

WHEREAS, the City of Port Republic, like a lot of Counties and Municipalities
nationwide, are experiencing a housing crisis due in part o the high cost of housing, and these
requirement will significantly increase the cost of housing, making it difficult if not impossible
to provide affordable housing for the region’s workforce; and

WHEREAS, the NJDEP’s proposed expansion of flood hazard areas limits the
potential capacity of mixed income housing development and even prohibits development in
most coastal areas where there is already statutory affordable housing obligations imposed
through fair share housing laws, especially as inland development centers are being reduced in
size via the State Planning process; and

WHEREAS, the propesed coastal regulations will create an Environmental Justice
issue since local residents will be deterred from improving their homes because they will have
to elevate 6 feet above BFE which they cannot afford when they improve their homes above
50 percent of its value, hence those in most need of shelter will witness the deterioration of
their homes and be forced to relocate; and

WHEREAS, the Federal Emergency Management Agency is also in the process of
preparing detailed updates to the flood insurance rate maps (FIRMS) that take into account
marny factors of risk including sea level rise; and

WHEREAS, the State of New Jersey has historically used these maps to guide public
policy, and therefore, the City of Port Republic urges the State to differ to the superseding
governing body, in this instance FEMA, and wait until the new FIRMS have been posted before
expanding flood hazard areas through a streamlined State authorization; and

WHERAS, with the expansion of state regulatory flood zones will come requirements
by banks for homeownets to purchase costly flood insurance, Thousands of residents who are
currently living outside the existing federal flood zone will now be thrust into a new state
expanded flood zone with the potential that they will be forced to purchase flood insurance;
and
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CITY OF PORT REPUBLIC
ATLANTIC COUNTY, NEW JERSEY

RESOLUTION #74-2025

WHEREAS, while recognizing the importance of addressing climate change, as stated

previousty, the City of Port Republic believes that a more gradual and balanced approach is
necessary to target incremental adjustments over time in order to mitigate the potential negative
impacts that these radically changing rules will have on the coastal towns of New Jersey; and

WHEREAS, it is imperative that the State of New Jersey consider the disproportionate

burden resulting from the implementation of such stringent regulatory standards that will
challenge the people of New Jersey living, working, and visiting in the coastal zones.

NOW, THEREFORE, BE IT RESOLVED, the City of Port Republic strongly recommends
the following:

1.

The City of Port Republic recommends that the State abandon the NJPACT REAL rule
making process and start anew with a process that includes the Legislature and local
officials and a focuses on a comprehensive approach to fund infrastructure
improvements as well as regulatory chances based on a twenty year time horizon.

The City of Pot Republic recommends a comprehensive and independent analysis of
the potential economic and social impacts of the proposed regulations,

The City of Port Republic recommends that these regulations be based on a 20- year
timeframe that is adjusted over time to reflect sea level rise and resiliency measures,
rather than based on a 75-year projection.

The City of Port Republic recommends that the State of New Jersey consider the
inclusion of a budgetary appropriation to assist towns with the implementation of these
rules and further, appropriate funding to implement a State grant program to support
coastal resiliency projects that will inevitably incur greater costs due to the higher
regulatory standards that include significantly higher elevation requirements for new
roads.

The City of Port Republic recommends that the State of New Jersey follow the same
practice as FEMA and prepare detailed flood maps, and further hold public engagement
sessions across the State, so that communities and residents can clearly understand how
these regulations will impact their areas and properties,

The City of Port Republic hereby orders copies of this Resolution, be transmitted to
Governor Phi} Murphy; Lieutenant Governor Tahesha Way; Advisor to Governor
Murphy Diane Gutierrez-Scaccetti; Senate President Nicholas P. Scutari; Assembly
Speaker Craig J. Coughlin; Senate Environment Commitice Chair Bob Smith;
Assembly Environment Committee Chair James J. Kennedy; the Office of Legislative
District 2’s Senator Vince Polistina, Assemblyman Don Guardian, and
Assemblywomen Claire Swift; the New Jersey Association of Counties (NJAC); New
Jersey Business and Industry Association (NJBIA); and the New Jersey League of
Municipalities (NJLM) to convey the City of Port Republic’s concerns and
recommendations,




ZCITY'O_F PORT REPUBLIC
ATLANTIC COUNTY, NEW JERSEY

l" ] RESOLUTION #74-2025

7. The City of’ Pott. Republic hereby ordeis copies of this Resolutien be submitted as
public comment on'the NJ Reglstel to setve as the municipality’s official comments to-
the NJIDEP’s proposed NJPACT REAL rules.

Date: September 9, 2025 / YV\ ol M }é’J\JMV\
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BOROUGH OF LONGPORT
COUNTY OF ATLANTIC
STATE OF NEW JERSEY

RESOLUTION2025-138

RESOLUTION OPPOSING THE PROPOSED “PROTECTING AGAINST
CLIMATE THREAT (PACT)/RESILIENT ENVIRONMENTS AND LANDSCAPE
(REALY’ RULES

WHEREAS, on July 14, 2025, the New Jersey Department of Environmental Protection
announced intent to amend the NJ PACT REAL regulations; and

WHEREAS, on July 21, 2025, the changes to the N] PACT REAL regulations were
published in the New Jersey Register and a 60-day comment period commenced; and

WHEREAS, the Board of Commissioners of the Borough of Longport opposes the
amended coastal rules proposed by the State of New Jersey. These rules will impact
the availability of affordable housing, result in environmental equity issues, deter
economic development, impose an unnecessary layer of State regulation, potentially
require New Jersey homeowners to obtain flood insurance; and have other harmful
impacts on the residents and businesses in New Jersey; and

WHEREAS, the Board of Commissioners of the Borough of Longport acknowledges
that climate change and sea level rise are a documented risk to the coastal zone of
New Jersey and its barrier island communities, requiring thoughtful and well-
reasoned response from all levels of government; and

WHEREAS, the Board of Commissioners of the Borough of Longport continues to
respond to the threat of tidal flooding/major coastal storms by practicing the highest
standards of coastal resiliency and floodplain management in all ecritical
infrastructure and building projects, while also providing the necessary support to
our local communities in the approach, duration, and wake of major coastal storms;
and

WHEREAS, the Board of Commissioners of the Borough of Longport is extremely
disappointed in the level of transparency during this rule making process. The coastal
municipalities and counties were not included in the stakeholder meeting when these
rules were being formulated. Finally, when we were afforded the opportunity to meet
with NJDEP staff we were told that a detailed economic impact analysis that studies
the impact of these rules on local communities would be provided, to date this
analysis has not been distributed. Also, the responses to the 2,965 comments on the
initial rules were to be made public; and




WHEREAS, historically, new rules issued by the NJDEP have always been
promulgated pursuant to legislation through the typical legislative process; and

WHEREAS, in this case, like the NJDEP’s recently proposed Shore Protection Rule,
there is no legislation that authorized the NJDEP to require more stringent
requirements than the federal regulations that are now in place; and

WHEREAS, NJDEP uses a year 2100-time horizon and the 17th percentile chance of
occurrence as the basis for these regulations. Science has demonstrated that the
brightest minds cannot predict with accuracy the impacts of sea level rise over twenty
years let alone seven-five years which is the basis of the published regulations. This
is supported by the fact that municipal master planning efforts project twenty years
in the future due to uncertainties. These regulations should be applied incrementally
based on twenty year projects; and

WHEREAS, by creating a new flood zone (inundation risk zone or IRZ) with strict
development standards, expanding existing flood zones (climate adjusted flood
elevation or CAFE), and creating new 3 percent impervious coverage limits (CAFRA
Critical Environmental Areas), thousands of prime developable acres of land will be
either undevelopable or much harder to develop. This will impact major projects and
hurt rateables. Given that the most restrictive development limits are on lands closer
to the water, the rule would impact some of the state’s most valuable lands; and

WHEREAS, these rules as currently written do not consider the economic impact
these new standards may have on the ratables, real-estate values, development, and
redevelopment statewide, but especially in Atlantic County where we have more than
$8 billion in annual tourism spending according to the New Jersey Division of
Tourism. Tourism is the largest industry in Atlantic County; and

WHEREAS, the proposed rules also do not account for the impact these higher
regulatory building standards will impose on historic structures and historic districts
in the Borough of Longport, throughout Atlantic County, and State of New Jersey; and

WHERFEAS, the State of New Jersey must also consider the burden these new rules
will have on coastal municipalities, especially within their local construction offices,
due to the additional duties and responsibilities of enforcing these higher regulatory
standards that will likely result in the need to hire additional staff or enter additional
public/private contracts; and

WHEREAS, these rules will also increase construction costs and impact the feastbility
for public infrastructure projects with the minimum construction height
requirements for new roads in excess of Base Flood Elevation, will be infeasible and
unachievable given the path and location of the project; and

WHEREAS, despite the burden these rules will inevitably play on our coastal towns,
the State of New Jersey has not mentioned any plan for a State budget appropriation



to assist coastal towns statewide with the additional duties and functions imposed
through the proposed NJPACT REAL regulations; and

WHEREAS, the proposed expansion of flood hazard areas will also create additional
financial burdens for lower and middle class property owners living in the Borough
of Longport by imposing more restrictive building standards accompanied by
engineering assessments and alternatives analyses within the newly expanded
regulated areas and may also potentially result in higher insurance premiums given
the expansion of the inundaticn risk zone and increase of the regulated flood hazard
area limits by 4 feet vertically; and

WHEREAS, the proposed NJPACT REAL regulations are based Science and Technical
Advisory Panel Report (2019 STAP Report) entitled, “New Jersey Rising Seas and
Changing Coastal Storms,” projecting sea level rise for the year 2100 exceeding 5.1
feet, which has a probability of occurrence of approximately 17%; and

WHEREAS, since the 2019 STAP Report several key studies on sea level rise were
issued as was the International Panel on Climate Change (IPCC) Assessment that
addressed sea level rise. The more recent studies do not support the idea of a 5.1 foot
sea level rise as being likely. The IPCC and all the newer scientific reports predict that
worldwide sea level rise this century will be 0-2 feet; and

WHEREAS, municipalities are required to prepare Master Plans for a 20-year
planning horizon, and the Board of Commissioners of the Borough of Longport
strongly recommends a similar time herizon for rules based on sea level rise
projections; and

WHEREAS, the Borough of Longport, like a lot of Counties and Municipalities
nationwide, are experiencing a housing crisis due in part to the high cost of housing,
and these requirement will significantly increase the cost of housing, making it
difficult if not impossible to provide affordable housing for the region’s workforce;
and

WHEREAS, the NJDEP's proposed expansion of flood hazard areas limits the potential
capacity of mixed income housing development and even prohibits development in
most coastal areas where there is already statutory affordable housing obligations -
imposed through fair share housing laws, especially as inland development centers
are being reduced in size via the State Planning process; and

WHEREAS, the proposed coastal regulations will create an Environmental Justice
issue since local residents will be deterred from improving their homes because they
will have to elevate 6 feet above BFE which they cannot afford when they improve
their homes above 50 percent of its value, hence those in most need of shelter will
witness the deterioration of their homes and be forced to relocate; and
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WHEREAS, the Federal Emergency Management Agency is also in the process of
preparing detailed updates to the flood insurance rate maps (FIRMS) that take into
account many factors of risk including sea level rise; and

WHEREAS, the State of New Jersey has historically used these maps to guide public
policy, and therefore, the Board of Commissioners of the Borough of Longport urges
the State to differ to the superseding governing body, in this instance FEMA, and wait
until the new FIRMS have been posted before expanding flood hazard areas through
a strearlined State authorization; and

WHERAS, with the expansion of state regulatory flood zones will come requirements
by banks for hameowners to purchase costly flood insurance. Thousands of residents
who are currently living outside the existing federal flood zone will now be thrust into
a new state expanded flood zone with the potential that they will be forced to
purchase flood insurance; and

WHEREAS, while recognizing the importance of addressing climate change, as stated
previously, the Board of Commissioners of the Borough of Longport believes that a
more gradual and balanced approach is necessary to target incremental adjustments
over time in order to mitigate the potential negative impacts that these radlcally
changing rules will have on the coastal towns of New Jersey; and

WHEREAS, it is imperative that the State of New Jersey consider the disproportionate
burden resulting from the implementation of such stringent regulatory standards
that will challenge the people of New Jersey living, working, and visiting in the coastal
ZOnes.

NOW, THEREFORE, BE IT RESOLVED, the Board of Commissioners of the Borough of
Longport strongly recommends the following:

1. The Board of Commissioners ofthe Borough of Longport recommends that the
State abandon the NJPACT REAL rule making process and start anew with a
process that includes the Legislature and local officials and focuses on a
comprehensive approach to fund infrastructure improvements as well as
regulatory chances based on a twenty year time horizon.

2. The Board of Commissioners of the Borough of Longport recommends a
comprehensive and independent analysis of the potential economic and social
impacts of the proposed regulations.

3. The Board of Commissioners of the Borough of Longport recommends that
these regulations be based on a 20- year timeframe that is adjusted over time
to reflect sea level rise and resiliency measures, rather than based on a 75-
year projection.
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4. The Board of Commissioners of the Borough of Longport recommends that the
State of New Jersey consider the inclusion of a budgetary appropriation to
assist towns with the implementation of these rules and further, appropriate
funding to implement a State grant program to support coastal resiliency
projects that will inevitably incur greater costs due to the higher regulatory
standards that mclude significantly higher elevation requirements for new
roads.

5. The Board of Commissioners of the Borough of Longport recommends that the
State of New Jersey follow the same practice as FEMA and prepare detailed
flood maps, and further hold public engagement sessions across the State, so
that communities and residents can clearly understand how these regulations
will impact their areas and properties.

6. The Board of Commissioners of the Borough of Longport hereby orders copies
of this Resolution, be transmitted to Governor Phil Murphy; Lieutenant
Governor Tahesha Way; Advisor to Governor Murphy Diane Gutierrez-
Scaccetti; Senate President Nicholas P, Scutari; Assembly Speaker Craig J.
Coughlin; Senate Environment Committee Chair Bob Smith; Assembly
Environment Comimnittee Chair James ]. Kennedy; the Office of Legislative
District 2’'s Senator Vince Polistina, Assemblyman Don Guardian, and
Assemblywomen Claire Swift; the New Jersey Association of Counties (NJAC);
New Jersey Business and Industry Association (N]JBIA); and the New Jersey
League of Municipalities (NJLM) to convey the (name of government agency)’s
concerns and recommendations.

7. The Board of Commissionérs of the Borough of Longport hereby orders copies
of this Resolution be submitted as public comment on the NJ Register to serve
as the municipality’s official comments to the NJDEP’s proposed NJPACT REAL
rules.

RECORD OF GOVERNING BODY VOTE ON FINAL PASSAGE
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JOSEPH H. MANCINL DANIELLE LA VAILFE
MAYOR MUNICIPAL CLERK
DIRECTOR OF PUBLIC AFFAIRS & SAFETY —_—
6805 LONG BEACH BOULEVARD
JOSEPH P, LATTANZI BRANT BEACH, NEW JERSEY o8008
COMMISSIONER
DIRECTOR OF REVENUE & EINANCE WEBSITE:
www.longbeachtownship.com
ALEXANDER L. MEEHAN
COMMISSIONER

DIRECTOR OF PUBLIC WORKS, WATER/SEWER

Phone: og.361.7000
Fax: 609.494.5421

NJPACT PrOPOSED RULE COMMENTS

September 22, 2024

Melissa Abatemarco, Esq.

Attention: DEP Docket No. 05-24-05

Office of Legal Affairs

New Jersey Department of Environmental Protection
401 East State Street, 7th Floor, P.O. Box 402
Trenton, New Jersey 08625-0402

Dear Ms. Abatemarco,

Thank you for the opportunity to submit comments on behalf of Long Beach Township in résponse to the
NIDEP’s Protecting Against Climate Threats proposed rules (“NJPACT”): Located on an eighteen-mile-
long barrier island, the Township is acutely aware of the risks posed by and the impacts of climate change.
Indeed, the Township is on the proverbial font line of the risks and impacts, and, therefore, has been
proactive and aggressive in its approach by addressing stormwater and resilience challenges and protecting
and mitigating such risks to the environment, residents, residential and commercial properties, utilities, and
infrastructure. As set forth at greater length herein, the Township’s knowledge and experience guide its
approach to the actual risk probabilities and what is practical, effective, and balanced with the real world
effects upon the environment, economy, and residents. Ultimately, the Township contends the facts and
law establish the NJDEP should amend NJPACT in accordance with the comments set forth herein and
follow the Township’s lead of a common-sense, practical, and measured approach which respects the actual
risks, the rights of the people, the economic impact, and the resources required to address these important

issues,
I. THE TOWNSHIP’S AGGRESSIVE AND PRACTICAL APPROACH

The Township has aggressively addressed climate change through the preparation of ifs Resilient LBI
Action Plan, which meets the most stringent versions of FEMA flood maps (including freeboard) to account
for future climate conditions, natural hazards, and innovative climate mitigation and adaptation strategies.
In addition, the wastewater and water treatment infrastructure has been designed to withstand a 500-year
flood event.! Moreover, the Township has hosted 7 engagement workshops regarding the Resilient LBI
Action Plan, both in person and virtuatly. The Township undertook such necessary and common-sense
planning exercises because it is aware sea levels are rising and storms are worsening; it does not deny the
reality. However, crafting policy based on the most unlikely climate scenario, as NJPACT does, defies
established climate science and places unnecessary burdens on residents, businesses, and municipalities.

I Resilient N] — Long Beach [slahd. New Jersey Department of Environmental Protection. April 15, 2025.
lups:fstorynps, arg zis.contistoriesf§270c8d 642 7830 004 fel304BA0A3
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I, UNFUNDED MANDATE WITH EXTREME ECONOMIC CONSEQUENCES

The costs of remaining resilient in highly dynamic coastal environments exposed to severe weather
challenges are significant even without the added and extraordinary unfunded mandate NJPACT would
create. Without adequate funding assistance, few of the necessary improvements to combat climate change
are possible for the average resident. Mandating new rules and requirements without financial assistance
for implementation will spell economic disaster for seasonal economies that rely on tourism and recreation.
The accelerated approach will result in unintended consequences for the Township’s economy, real estate,
and related cascading effects on tourism and recreation. Accordingly, the NJDEP must amend NJPACT to
a more gradual approach for implementing regulations to adapt to climate change.

OI. FOLLOWING ESTABLISHED CLIMATE SCIENCE

NIPACT begins with a climate change introduction and acknowledgement that leading universities have
determined sea levels are rising and annual precipitation and extreme storm events are increasing. Again,
the Township is aware of the existential threat these issues pose to all Jersey Shore communities, as coastal
flooding is an intrinsic quality of barrier island communities, but it should not be conflated with fear and
unlikely statistics to promote unsound policy. The NJDEP's use of a sca level rise metric that has only a
17% chance of occurring 76 years from now is both a scare tactic and unsound policy. The Township is
aware that sea levels are rising and that streets are flooding in greater frequency, but this issue must be
addressed incrementally through adaptive management rather than an across-the-board overhaul which is

unaffordable.

IV. RULEMAKING ISSUES

The use of an uncertain sea level rise metric projected 76 years from now is unwisely deemed as the
“established climate science,” which is then used to craft 8 principles of NJPACT. Several of those
principles are of special concern to the Township, including the following: (A) Increased Protection Against
Flood Inundation; (B) Protecting Critical Facilities and Infrastructure; (C) Increased Protection of Land and
Water Resources; and (D) Encouraging Renewable Energy.

A. Increased Pratection Against Flood Inundation

The establishment of an Inundation Risk Zone (“IRZ”) is a forward-looking approach; however, it is overly
prescriptive and far too extreme for the foreseeable flood issues facing coastal communities. The Township
is supportive of policies which provide resilience against hazardous events that have reasonable statistical
likelihood of occurring. From the Township’s point of view, there must be a sound basis for mandating
requirements to avoid hazards that may occur during the lifetime of the structures being protected.

According to a 2023 study by the Massachusetts Institute of Technology, the design life of most residential
homes is 50-63 years.? However, according to local builders and real estate professionals, homes along the
Jersey Shore are often replaced more frequently, roughly every 25-30 years or less. That means homes built
today to the NJPACT standard would be overbuilt by 25 years or more beyond the actual expected risks
they will face. This imposes unnecessary costs on homeowners which could be mitigated simply by
selecting a lower value for the IRZ and updating the NJPACT rules again in 2049 (25 years) or 2074 (50

years).

Most property owners hold flood insurance policies through the National Flood Insurance Program (NFIP)
due to the prohibitive cost of flood insurance in the private market. The NFIP’s Community Rating System
is a voluntary incentive program that encourages communities to implement floodplain management
activities that exceed the minimum NFIP requirements. This program rewards communities with discounts

3 A new cxhibition at MIT Wiesner Student Art Gallery explores the practicalities and play of architectural aging, Matilda Bathurst.
https-#arts mitedu/mit-aechitecturgl-lonseyity-gali hiton/fearausel-example-seneric
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on flood insurance premiums, ranging from 5% to 45%, based on their level of floodplain management
activities. NJPACT specifically states the NJDEP’s goal of “aligning the State's floodplain management
efforts with the NFIP's minimum standards.” However, exceeding these minimum standards to adhere to
NJIPACT provides no reward to policyholders. The requirement to raise homes 4 feet +1 is an unfunded
mandate that will have cascading cffects on Jersey Shore economies by restricting the ability to make timely
and necessary improvements, modifications, or repairs to homes and buildings.

The rule is as restrictive for current owners as it is prohibitive for future owners. Current owners may never
be able to afford to implement NJPACT to their existing homes or firture renovations. Future owners may
find that purchasing an existing property is prohibitively expensive due to the necessary renovations to
remain compliant under the proposed rule. Both of these scenarios produce an economic situation where
ordinary hardworking homeowners on the Jersey Shore can no longer afford to remain where they are,
ultimately resulting in a retreat from the coast by middle class populations and an expansion of ultra-wealthy
homeowners with extraordinary disposable income they can use to adapt their homes to NJDEPs costly
and unnecessary proposed rule. This transition of wealth is facilitated by this Departraent’s proposed rule.

A reduced IRZ that is proportionate to the statistical likelihood of weather events occurring within the life
of the structure is required, The current proposal is far too extreme unless the NJDEP provides communities
or individual homeowners adequate funding to undertake improvements for the well-intentioned purpose
of flood protection, If property owners are going to exceed national flood standards, they must be rewarded
incrementally as the CRS provides for, rather than punished for lacking capital to implement an unfunded
mandate,

B, Protecting Critical Facilities and Infrastructure

The NJDEP believes the rulemaking proposes more stringent design and construction standards that are
“commensurate with the level of anticipated risk.” To reiterate, however, the level of anticipated risk
described by the Department is a 17% chance of sea levels rising 5 feet 76 years from now. Regardless of
the accuracy of this statistic, if the focus is to ensure the resilience of public facilities and infrastructure, it
is appropriate to expend public funds to improve services and connectivity through raising roads and
protecting critical public utilities and without requiring municipalities to foot the entire bill. Leaving
municipalities solely responsible for funding such upgrades could lead to inconsistent levels of protection
across regions, disproportionately impacting smaller communities with limited resources. A more balanced
approach, where the State shares in the financial responsibility, would ensure all communities, regardless
of size ar wealth, are protected from the anticipated risks posed by sea level rise and other climate-related
challenges. This would also promote uniformity in the resilience of critical infrastructure across the State.

C. Increased Protection of Land and Water Resources

The State spends approximately $30 million annually on beach replenishment!, while the coastal
communities contribute $16 billion to the State’s economy® and generate around $5.2 billion in state and
local taxes annually.® The proposed rule claims that more intense coastal storms are eroding the State's
beaches and dunes, putting coastal communities at increased risk and creating "an economic burden upon
government entities to continually replenish and restore these invaluable assets." However, based on the
State's own economic data, it is simply wrong to claim beach replenishment imposes an economic burden
on the State. Coastal tourism and recreation, which are entirely dependent upon the beaches, generate
substantial tax and economic revenue. Visitor activity also supports 501,014 jobs (or 1 in 12 jobs in NI,
accounting for 8.3% of all jobs in the State. Given these facts, it is entirely inaccurate for the State to claim
that beach nourishment is hindering the economy.

4 More Sand, Please! A Record-Setting $50M Will go to Keeping Jersey Shore Beaches Sandy, hitpswww, nf.commews2033/07/nore-sand-
please-a-tecord-selting-SOm-will-go-to-keepine-juniey-shore-beaches- !
candy.ltmlftex=Although®2UNew%203ersevv20has o2 Opoured, Clicke20here
§ O¢ean Resources Management in New Jersey hitps:/Awww.i.gov/dep/omp/iact3.pdf
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D. Encouraging Renewable Energy

The Township has long expressed concerns regarding the State’s irresponsible approach to offshore wind
development. While the Township fully supports renewable energy initiatives, it favors proposals that
respect the historic, economic, environmental, social, and cultural importance of maintaining visually
appealing beaches and uncbstructed horizons. The Township opposes projects that harm the natural
environment, impose significant visual impacts, or increase costs for residents without providing a
meaningful boost in energy production or reliability. Moreover, the Township is troubled by the State’s
decision to overlook disturbances to shellfish and marine fish habitats caused by offshore wind projects in
exchange for financial compensation, referred to as "mitigation standards."” The NJDEP appears to tolerate
significant environmental impacts from renewable energy projects as long as sufficient monetary
compensation is provided, raising concerns about the prioritization of econoniic considerations over

environmental preservation.

V. CONCLUSION

The Township supports reasonable climate adaptation policies and requests that the NJDEP take a more
measured approach in implementing NJPACT. The Township shares concerns with other communities
about the impact on local economies and residents who may face significant challenges to meet even basic
compliance. While the Township acknowledges the importance of climate adaptation, it urges the Governor
and the State to adopt a more gradual, science-based, and common-sense approach to NIPACT.

Respe, tfully,

ehh H. Maneini )
ig Beach Township Mayor



Borough of Manasquan

Office of the Mayor

Date: April 21, 2026
To: Assembhly and Senate Environment Committees
State House Annex - Trenton, NJ

Re: Request for Immediate Pause of NJ PACT-REAL Rules

Executive Summary

« The REAL rules are based on a misapplication of the State’s own scientific projections, relying
on low-probability scenarios rather than median outcomes.

» Historical data shows that over 85—95% of housing stock in Monmouth and Ocean Counties is
replaced over a 70-year period, meaning the vast majority of structures being regulated today
will not exist within the time horizons driving these projections.

» Flooding in built-out coastal towns is driven primarily by infrastructure failure, not individual
building elevation.

» Manasguan has developed a funded, engineered alternative that reduces floading from over
100 events per year to less than one through coordinated public and private investment.

s An 18-month pause is necessary to evaluate performance-based, town-by-town solutions that
can achieve real resilience.
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Dear Chairman and Members of the Committees,

My name is Mike Mangan, and | serve as the Mayor of the Borough of Manasquan. | am writing
on behalf of our residents and Borough Council, who stand united in strong opposition to the NJ
PACT-REAL rules as currently adopted.

Let me be clear: we support coastal resilience. We do not support policies that are unworkable,
misalighed, and ultimately ineffective in achieving that goal.

We respectfully request an immediate 18-month pause on implementation of the REAL rules to
allow for a practical, town-by-town approach that reflects the realities of New Jersey’s fully
developed coastal communities.

Misalignment with the State’s Own Science

The most concerning aspect of the REAL rules is that they reflect a misapplication of the State’s
own scientific guidance. The State’s 2025 Science and Technical Advisory Panel report projects
approximately 1.0—1.5 feet of sea-level rise by 2050 under median scenarios, while projections
approaching or exceeding 4 feet are tied to low-probability ranges and incorporate uncertain,
high-impact processes. Yet the REAL rules effectively regulate as if those upper-hound scenarios
are the baseline.

We do not question the good faith of the scientists or policymakers involved—there is no doubt
they are acting with the sincere goal of protecting our communities. However, good intentions
cannot substitute for correct application. As written, the rule does not reflect the intent,
halance, or probabilistic framewark of the State’s own Science and Technical Advisory Panel
report,

Compounding this issue, the rule does not account for the rate at which coastal communities
naturally evolve. Historical data shows that over 85—-95% of housing stock in Monmouth and
Ocean Counties is replaced over a 70-year period, meaning the vast majority of structures being
regulated today will not exist within the time horizons driving these projections.

Median projections show approximately 1 to 1.5 feet of sea-level rise by 2050, while the much
higher projections approaching or exceeding 4 feet are tied to low-prohability scenarios and
include high-impact processes with acknowledged uncertainty.

Yet the current rule effectively regulates as if those worst-case scenarios are certain.

At the same time, the rule ignores a critical reality: coastal housing stock turns over rapidly.
Historical data shows that the vast majority of structures will be replaced within the timeframe
used to justify these regulations.

This creates a fundamental mismatch between policy and reality.
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We are imposing immediate and significant costs on today’s residents based on projections for
buildings that will not exist when those conditions occur.

Good policy prepares for the future. It does not ignore how the present actually works.
Premature and Misaligned Timing

Updated FEMA flood maps are still pending. Moving forward with state-imposed standards
ahead of federal alignment creates unnecessary uncertainty and risk of duplication.

A more rational approach would focus on public infrastructure first, allowing future private
requirements to align with updated federal standards and coordinated local planning.

Public Infrastructure Must Come First

Flooding in Manasquan is not primarily a building-height issue—it is a failure of public
infrastructure. Roads, drainage systems, utilities, and evacuation routes are what fail during
storm events. When they do, entire neighborhoods become inaccessible.

Elevating homes while leaving roads underwater is not resilience. It is regulatory compliance
without real-world functionality.

Without coordinated upgrades to public infrastructure, private elevation requirements will not
ensure safe access for residents, emergency responders, or evacuation during storm events.

One-Size-Fits-All Does Not Work

The blanket 4-foat increase in base flood elevation does not account for the physical and
economic realities of built-out coastal communities.

In practice, this requirement is often infeasible and does not produce meaningful resilience
when surrounding infrastructure remains below that elevation.

Instead of creating comprehensive protection, it risks producing isolated compliance while
leaving systemic flooding conditions unchanged.

A Better, Proven Approach Exists
Manasquan is not simply opposing this rule—we are actively implementing a better solution.

Through our “Save the Shore” initiative, we have developed a comprehensive, phased flood
mitigation plan that addresses the actual drivers of flooding: infrastructure failure.

This plan includes elevating roadways, upgrading drainage systems, improving utilities, and
protecting evacuation routes in a coordinated manner.
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It also incorporates zoning changes requiring private properties to raise grade elevations over
time in alignment with municipal infrastructure, along with engineered transition standards to
prevent impacts to neighboring properties.

Where immediate improvements are required, homeowners participate through cost-sharing
mechanisms, ensuring shared responsibility while maintaining economic feasibility.

This is not avoidance of elevation—it is coordinated elevation.

Most importantly, this approach delivers measurable results. It reduces flooding from over 100
events per year to less than one, while maintaining access, functionality, and long-term
sustainability.

Resilience should be measured by performance—naot by isolated compliance.

The Path Forward

We are not asking to avoid responsibility. We are asking for policies that actually work.

We urge the Legislature to support SCR-106 and require a pause in implementation so that:

* Atown-by-town, performance-based approach can be evaluated
» Public infrastructure feasibility can be addressed first

» State, federal, and local standards can be aligned

* Proven, engineered solutions can be implemented

If the goal is resilient communities, then policy must support sclutions that keep those
communities functional, accessible, and economically viable.

New Jersey’s coastal communities are ready to lead—but we need the flexibility to implement
solutions that reflect reality, not assumptions.

Thank vou for your consideration.

Respectfully submitted,

Mike Mangan

Mayor, Borough of Manasquan
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AMERICAN LITTORAL SOCIETY
18 HARTSHORNE DR., Suite 1, HIGHLANDS, NJ 07732

4/21/2026
Re: SCR-106 ~ Opposition/Support to Resolution Concerning NIPACT REAL Rules

Dear Senator Bob Smith & Assmblyman James Kennedy,
CC: Assembly and Senate Environment Committee

On behalf of the American Littoral Society, | respectfully submit testimony in support of the NJPACT REAL Rules and in
opposition to SCR-106. The NJPACT REAL Rules are consistent with legislative intent and fall sguarely within the
authority granted to the New Jersey Department of Environmental Protection (NIDEP). Additienally, passing SCR-106
would create legal, practical, financlal, and policy risks for New lersey. For these reasons, the Assembly and Senate
Environment Committeas should act in support of the NIPACT REAL rules.

On January 27, 2020, Governor Phil Murphy signed Executive Order No, 100, directing the New Jersey Department of
Environmental Protection {NJDEP) to address climate change by modernizing the State’s land use regulations using the
best available information and sclence. The NJPACT REAL Rules are a direct and appropriate implementation of that
directive. In updating its existing rules to reflect climate-related threats, the NJDEP acted fully within its lawful authority.

The Flood Hazard Area Contro! Act explicitly authorizes the NJDEP to delineate flood hazard areas and to regulate
development within those areas to reduce risks to public safety, property, and natural resources and to prevent and
mitigate flood damage. The Act also requires the Department to rely an the best available data and to amend
regulations as necessary to protect public safety, property, and the environment, The NIPACT REAL Rules fulfill this
statutory responsibility.

Similarly, the Coastal Area Facilities Review Act {CAFRA} directs the NIDEP to evaluate the ecological integrity of coastal
resources, safeguard public health and safety, and consider the cumulative impacts of development when reviewing
coastal projects. These statutory objectives necessitate regular updates to standards and maps as scientific
understanding of coastal and flood risks evolves.

Taken together, Executive Order No, 100, the Flood Hazard Area Control Act, and CAFRA clearly demonstrate that the
NIDEP is operating well within the scope of its authority and in accordance with legislative intent as defined by law.
The Legislature established the framework for floodplain and coastal regulation, while tasking the NJGEP with
developing and adjusting specific standards based on the best available science. Updating flood maps and design
standards is not a departure from legislative intent; rather, it is the precise mechanism created to protect lives,
property, and critical natural resources, using the best available information and science to do so.,

The continuing resolution also raises concerns that the MJPACT REAL Rules may impose burdens en property owners and
the economy. While those concerns deserve cansicgeration, NJDEP's statutory responsibitity when regulating flood
hazard and coastal development is to protect public safety, natural resources, and environmental integrity. Failing to



account for known flood risks shifts long-term costs onto taxpayers statewide through disaster recovery expenditures,
infrastructure repair, insurance impacts, and emergency response. Incorporating future flood risk into planning decisions
helps reduce those shared costs over time.

Finally, adoption of this resolution would create uncertainty regarding NJDEP's ability to continue updating flood hazard
and coastal regulations using the best available science, as contemplated under existing law. Maintaining the
Department’s ability to adjust standards as conditions change is essential for protecting New Jersey communities from
increasing flood risk,

The NJPACT REAL Rules directly respond to the increasingly severe climate-driven risks acknowledged in the continuing
resolution itself (page 3, line 17). The impacts of sea level rise and intensifying storms in New Jersey are well
documented and already affecting communities across the state. It would be incansistent with legislative intent for
NIDEP to rely on outdated flood risk assumptions when more accurate science is available.

For all these reasons, the American Littoral Society respectfully urges the Committees to reject SCR-106 and support
continued implementation of the NJPACT REAL Rules.

Thank you for your consideration.

Danielle McCulloch

T

A

Executive Director, American Littoral Society

Phone: 732-291-0065 www.littoralsociety.org
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Written Testimony Submitted for the Record New Jersey Senate Environment and Energy
Committee Assembly Environment and Solid Waste Committee April 22, 2026

Submifted by Dan Rizza, Climate Central

Chairman Smith, Chair Kennedy, and members of the committees:
Thank you for the opportunity to submit written testimony for the record.

My name is Dan Rizza, and | lead Climate Cenfral's Program on Sea Level Rise. Climate
Central is a Princeton, New Jersey—based, non-partisan, non-advocacy climate science
research and communications organization. Our role is to translate climate science into
localized, decision-useful information for local governments, planners, practitioners, and
communities. We provide public screening-level tocls and resources to help people assess and
communicate risk from coastal flooding and sea level rise.

We understand the committees are interested in lessons from North Carolina's policy
experience, as well as the current and projected impacts of climate change and sea level rise in
New Jersey. In that spirif, | offer the following points from Climate Central's work.

Sea level rise raises the baseline for coastal flooding

The most important point is simple: sea level rise raises the baseline. When coastal storms, high
tides, and other flood drivers arrive, they begin from a higher water level. Floodwaters reach
farther inland, get deeper faster, and cause more damage. Storms do not need to become
stronger to become more destructive. A higher ocean gives every coastal flood a higher starting
point.

Flood damage is also not linear. A few inches of additional water can make the difference
between water staying in the street and water entering basements, first floors, electrical
systems, transit infrastructure, hospitals, and other critical facilities. In dense coastal
communities, that difference can be extremely costly. In many places, coastal flood risk is also
compounded when storm surge, high tide, heavy rainfall, and drainage constraints overlap.

Hurricane Sandy shows why a few inches matter

Climate Central's Sandy attribution study found that human-caused sea level rise added roughly
four inches to water levels in the New York area before the storm. Those added inches helped
drive approximately $8.1 billion in additional damages across New York, New Jersey, and
Connecticut, exposed about 36,000 more housing units to flooding, and affected about 71,000



more people. In New Jersey alone, the study attributed about $3.7 hillion in damages,
approximately 24,500 additional people exposed to flooding, and about 16,700 additional
housing units affected.’

Sandy shows that climate change does not have to "cause" every aspect of a storm to
substantially worsen its flood impacts. The higher sea level allowed storm surge to penetrate
farther inland and deepen floodwaters, increasing losses and harm across the region. For
policymakers, the takeaway is practical: a few inches of sea level rise can translate into billions
of dollars in additional damage.

This is directly relevant to New Jersey

New Jersey already faces significant coastal flood risk, and sea level rise is increasing that risk
by making flood events deeper, broader, and more damaging. In New Jersey, these risks affect
nat only shore communities, but also inland-connected infrastructure, including transportation
corridors and public facilities, emergency access, and public investments tied to the state's
dense coastal development pattern. New Jersey's challenge is not enly future-oriented:
communities already face higher baseline water, more frequent nuisance flocding, and greater
storm risk, with implications for homes, roads, utilities, schools, emergency access, public
budgets, and insurance affordability.

Climate Central's Coastal Risk Finder iliustrates how sharply this risk grows over time in New
Jersey. Using IPCC 2021 projections, a scenario reflecting current global commitments, and
annual flood levels combined with sea level rise, the tool shows about 68,000 people, 61,000
homes, and 310,000 acres in areas at risk in New Jersey by 2050. Under that same scenario,
those figures rise to about 196,000 people, 158,000 homes, and 360,000 acres by 2100. The
same scenario shows the height of an annual flood in New Jersey increasing from about 3.2
feet by 2050 to about 4.8 feet by 2100.% These screening-level projections are intended to
flustrate the scale and trajectory of risk, not to substitute for site-specific engineering analysis.
New Jersey decision-makers also have access to other valuable state-specific resources,
including the Rutgers/NJDEP Science and Technical Advisory Panel {STAP) sea-level-rise
reports® and Rutgers' NJFloodMapper. The STAP reports are especially important because
Rutgers periodically updates them cn behalf of NIDEP to synthesize the best available New
Jersey-specific science on sea-level rise and coastal storms for state resilience planning and
decision-making.

Climate Central's public tools are designed to help make these risks concrete and useful for
local decision-making. Our Coastal Risk Finder allows users to explore sea level rise and

" hitps:/iwww.climatecentral.ora/press-release-sandy-attribution

? hitps:/Happ.climatecentral.org/coastal-risk-finder
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coastal flood projections, examine impacts on people, land, and homes at the state, county,
municipal, congressional-district, and state-legislative-district level, and download graphics and
data for planning and communications. Government officials use Climate Central resources for
planning, communications, education, vulnerability assessments, hazard mitigation efforts, and
grant applications.

Our goal is not to replace engineers, regulators, or local planners, but to provide accessible,
science-based information that communities can use as they prepare for worsening coastal
flood risk.

A planning lesson from North Carolina

The lesson from North Carolina is not partisan. It is a planning lesson. North Carolina limited the
use of up-to-date sea level rise projections in planning decisions, a choice that illustrates the
risks of planning with outdated or narrowed projections.* Whatever one's politics, the practical
result is that communities are less prepared when planning relies on outdated science or
artificially shortened planning horizons. Ignoring risk does not remove it. It shifts costs and
consequences onto residents, businesses, and public infrastructure later.

That matters for New Jersey because coastal decisions involve long-lived infrastructure and
investments. Roads, utilities, housing, and flood-protection choices made today shape risk for
decades. Better information does not create flood risk. It helps communities understand and
manage it.

Policy decisions are stronger when grounded in the best available science

Climate Central is not submitting this testimony to endorse or oppose any particular legal or
regulatory proposal. Our role is to speak to the underlying flood-risk problem and to the value of
clear, science-based information.

New Jersey is already grappling with these questions through the Department of Environmental
Protection's recently adopted Resilient Environments and Landscapes amendments, often
referred to as NJPACT-REAL. Climate Central is not taking a position on those rules; our point is
simply that decisions about development, redevelopment, and infrastructure are increasingly
being made in the context of rising coastal flood risk, and that policymakers benefit from using
the best available science to understand future exposure, Mare protective floodplain standards
can also have practical benefits for communities: FEMA and NJDEP note that higher standards

4
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such as freeboard can support Community Rating System (CRS) credit and help reduce flood
insurance costs by lowering risk®.

Policymakers, local officials, and residents are best served when decisions are informed by the
best available science about current and future flood conditions. Sea level rise is changing the
starting line for coastal flooding in New Jersey. Treating flood-risk information as an input to
smarter and more durable decisions can help communities prepare more effectively.

Closing

Thank you for the opportunity to submit testimony for the record. Climate Central's goal is to
help officials and communities access localized, credible information about what is at risk.
Because the best decisions for communities across New Jersey must be rooted in science.




Hansen, Eric

From: Jim Rutala <jmrutala@comcast.net>

Sent: Wednesday, April 29, 2026 4:55 PM

To: OLSaideAEN; OLSaideSEN

Cc: ppenna@njlm.org; Ray Cantor; Berg, Joe; Barhin, Brett; Testa, Sen. D.O.; Rowan, Asw,
Subject: Opposition to REAL PACT Rules

Attachments: Res. #122-3-26 Supporting Senate Resolution No. 106 {SCUTARI D-22) NJDEP'S

Proposed Coastal Regulations are inconsistent with Legislative Intent.pdf; LONGPORT
R2026-35 Supporting Sen. Resolution No. 106 3.25.2026.pdf; 179 NJ PACT REAL Atlantic
City.pdf; Cape May Chamber - Support SC Resclution No. 106.pdf; Wildwood -

Support SC Resolution No, 106.pdf; Upper Township 080-2026 Support SC Resolution
No. 106.pdf; res 76.2026 Somers Point Opposition to NJPACT.pdf; Atlantic County &
Municipalities Public Comment NJPACT Rules 20250918.pdf

Follow Up Flag: Follow up
Flag Status: Flagged

I You don't often get email from jmrutala@comcast.net. Learn why this is important

Good Afternoon,

Municipalities in Atlantic and Cape May Counties opposes the REAL PACT Rules as documented by the
attached resolutions and letters. Our concerns include the impacts on the economy, affordability, flood
insurance rates, and development and redevelopment. The rules unnecessarily exceed local and existing
FEMA standards, and the scope and impact of this proposal also cannot be understated. The rules make
drastic and significant modifications to multiple sets of regulations outside of the legislative process and
without explicit authority from the legislature. Given the significance of the PACT REAL rules, it is

more appropriate to achieve these changes through the deliberative process of legislation. We appreciate
this opportunity to provide comments and ask that you notify us when future public meetings are
scheduled.

Regards,

Jim

James M. Rutala, PP, AICP, MBA

Rutala Associates, LLC

Linwood, New Jersey 08221-1226
r m 1.

609.743.0354

B% Please consider the environment before printing this email.

This email message, including attachments, from Rutala Associates, LLC is for the sole use of the intended recipient(s),
and may contain confidential and privileged information. Any unauthorized review, use, disclosure or distribution is
prohibited. If you are not the intended recipient, please contact the sender by reply email and delete the message. Thank
you for your cooperation.
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April 22, 2026

Written testimony submitted in person to the Joint Senate Environment & Energy and
Assembly Environment & Solid Waste Committee

Dear Senators and Assemblypersons,

Permit me to introduce myself: | am Robin Suydam and, based on my lifetime of experience
in Insurahce in NJ, | am writing to urge you to retain the NJPACT REAL regutations.

For 45 years | worked in and then ran our mid-size family-owned insurance agency serving
NJ personal, commercial and nonprofit clients across the size spectrum. In 1986, [ served
as the first President of the Young Insurance Professionals. And in 1991 | became the first
female President of the Professional Insurance Agents of NJ. And for the last 32 years, |
have continuously served on the board of directors of one of NJ’s finest insurance
companies, Franklin Mutual, based in Branchville.

NJ’s Insurance Market Disruptions over my time:

I have lived and worked through the great disruption of NJ’s auto insurance Joint
Underwriting Association — the JUA - of the early 70’s in NJ - when so many companies left
NI, not to come back for 40 years — and soms, like Safeco ~ hever to come back. I've lived
and worked through the hard market of the earty 80’s when entire school districts, not to
mention average businesses, could not buy insurance. It was just too expensive, And the
Take All Comers era of the early 90's when companies had very little auto insurance
underwriting discretion in accepting insureds — and looked to leave NJ.

Today’s Industry Disruptions:

Now we are facing a new kind of disruption with increasingly severe perils, coming from
weather and climate. Try to find a company to insure a house you just bought that has a 16-
year-old roof. If that roof is not 15 years old or newer, its extremely difficult to get traditional
Replacement Cost coverage. You can likely only get ‘Actual Cash Value’-so you are left
with a small check at the time of a loss, based on the depreciated value of the roof. The
insured has to pick up the difference. Add that to the price of the poticy. Hailstorms - and
all manner of Severe Convective Storms make this a new insurance reality.

Both agents and individuals are struggling to find a standard homeowners carrier that will
write at the coast. We are left with mostly ‘markets of tast resort’, the ‘excess market’, to
cover these homes. California, Oregon, Louisiana, Florida and Texas already are watching
insurance companies leave, where even the State Plans are unable to take on full risks as
they once did.
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Letter to Joint Senate and Assembly Committee Re NJPACT REAL

In order to retain the Insurance Industry as an active partner in the financial security and
stability of NJ property owners and residents, we need a viable, healthy insurance industry
that is willing to take on a modest risk for a modest profit.

The question before the indusiry, our regulators and our legislature is how do we
accomplish that in NJ?

We live and work in a state that is, due to its geography and density:

increasingly in harms way of sea level rise, Inland flooding, increasing severe convective
storms, increasing participation. And these pressures are now coming even faster than we
have anticipated. Add fewer options in the marketplace - along side the pressure for
additional housing and continuing new construction.

The insurance industry, nation wide is recommending resilience at every turn.

Insurance pricing simply follows the cost of risk, if we want lower prices, we nheed to find
ways to lower the relative risk of loss. The industry is encouraging stronger efforts of
mitigation and loss prevention. The Nationat Association of Mutual Insurance Companies
recently wrote an extensive letter to the administration in Washington outlining this need.

That’s why | am writing to you in support of the NIPACT REAL regulations as they stand on
the books now. These regulations bring increased resiliency and an increased ability to
withstand loss, to minimize loss. Which means lower costs of the loss itself, which leads to
lower insurance costs.

Resiliency comes with effective building codes.

We are living in an era with building codes based on yesterday’s losses, the losses of the
last decades. However, today’s science points us to the fact that we can’t use data from
the past decades to predict tomorrow’s losses. There is an 83% chance that sea level rise
in NJ will be up to 4 feet higher by 2100. That is the data—and its many particulars —that is
informing the NJPACT REAL regulations.

Building homes that are prepared for what is coming in the next 70 years is a major step
toward resilience.

Better building codes are incentives to insurance companies.
When you get a quote for insurance coverage for a new home, the discounts are

substantiat, the coverage options broader and the choice of companies are multiple -
compared to getting a quote for coverage on an older home.



Letter to Joint Senate and Assembly Committee Re NJPACT REAL

Stronger building codes strengthen the marketplace in several ways. They provide
Incentives for companies to write new properties. They can lead to lower premiums for
“homes that are better prepared to withstand a storm. They can result in broader coverages
and more companies in the marketplace willing to write those homes.

So while the construction of a new home will cost a bit more to meet those codes, that
homeowner will be much more likely to be able to find insurance and be able to afford the
Insurance. And critically, if that home is financed, without insurance, the homeowner can’t
get a mortgage.

So you see the ripple effect.

How do these regs affect homes undergoing repairs or upgrades and what does that do
to insurance?

These new regs require meeting the new standards only if a) the damage is to 50% or more
to the structure or the work creates 50% more habitable space.

Some clarifications — exception is made for repair or maintenance activities that do not
change the building’s footprint or height, nor those in which the habitable area is not
increased

How does that affect insurance? [t does modestly increase the exposure to the ‘ordinance
and law’ portion of a homeowners policy - the coverage that provides additional timits if the
loss triggers an ordinance or law requiring the homeowner repair or rebuild, after a loss,
with additional specifications that were not part of the home when it was originally
insured. f\nd to be prepared to pay that additional benefit—to meet these regs - the
insurance companies will need to charge a bit more premium.

However, after a loss, once the home is rebuilt in compliance with these regs, the
homeowner will have a home that is more resilient, more protected from the next storm —
and likely eligible for better insurance and/or more discounts because those improvements
will have been made.

Relying on science is a much firmer footing on which an insurance company can
develop its rates.

Science tells us that NJ development and redevelopment, whether at the shore or intand,
will be subject to greater weather/climate/heat related exposures and losses. NJPACT REAL
regs are built on the best of science and its tools over the last several years.



Letter to Joint Senate and Assembly Committee Re NJPACT REAL

For those who are thinking that this science is a step too far - just take into account the
latest science in the last 2 months. A study, published March 6 by the jourhal Geophysics
Research Letters, documents that the rate of global warming is accelerating much faster
than anticipated - it appears to have doubled in the last decade. And the effects of the
intensification are in the news almost daily.

We cannot enter into the next decades ignoring this information, northe science that
resutted in the NJPACT REAL regs. To do so, puts so much of what we have achieved, built,
enjoyed in peril. That includes financing systems.

Two years ago, | testified at a joint committee hearing on the Clean Energy Bill and | quoted
Mark Carney, who at the time was head of the Bank of England and is now the Canadian

Prime Minister. Mr. Carney said, in 2014, that Climate Policy is Monetary Policy. Insurance

is a key part of our monetary policy system.

We need to attract and keep the viable insurance marketplace In our state, so that it
can bear a substantial portion of the financial stability for property owners,

Most NJ Homeowners alone can’t budget sufficiently to handle the next Sandy, the next
Irene, the next lda. {nsurance is the 3" party, that for a small sum, will take on a large
portion of that risk. That’s just what insurance is - a mechanism to help make us as close to
‘whole’ again after a loss. Not to enrich us - but to put us back to the’ square one’ we have
all achieved in owning the great American dream—a home,

I thank you all for your service to NJ - you are the wise ones we select through our voting
every few years to guide our vibrant, diverse, successful and tough smail state into our
future. | encourage you to rely on your wisdom and the best science to keep NJ an attractive
place for the widest number of participants in risk-bearing, the insurance marketplace.

Your maintenance of these regulations will make NJ as rasilient as possible, to make it as
successfully as possible, through the years ahead.

Sincerely,

z‘W

4 Skillmans Lane, Somersset, NJ 08873
robin.suydam@suydamassociates.com
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Subject: Opposition to SCR106 - Protecting Against Climate Threats Rules Dear
Senate Environment & Energy Committee and Assembly Environment & Solid Waste
Committee

As I may not be able to join the meeting on Wednesday, | wanted to provide the
following comments as a certified Climate Change Professional, a past chair of the
Princeton Environmental Commission, and a concerned citizen. | am writing to
express strong opposition to Senate Concurrent Resolution No. 106, which seeks to
invalidate the New Jersey Department of Environmental Protection’s “Protecting
Against Climate Threats” (NJPACT-REAL) rules. While the resolution frames these
rules as economically burdensome and restrictive to development, it fails to account
for a more fundamental economic reality: the costs of inadequate climate resilience
are not avoided, they are simply shifted. At its core, this issue is about externalities.
When development is permitted in high-risk flood zones without appropriate
safeguards, the financial benefits are captured privately by developers, property
owners, and in some cases municipalities through short-term tax revenue. However,
the risks associated with that development, flood damage, infrastructure strain,
emergency response costs, and long-term insurance losses, are broadly distributed
across society. This creates a classic and deeply problematic dynamic: the
privatization of profits and the socialization of losses. We are already seeing the
consequences of this imbalance here in state and nationwide:

+ Rising insurance premiums across entire regions, not just for those in high-
risk areas

* Increased strain on public disaster recovery funds

» Repetitive loss properties requiring ongoing taxpayer-supported interventions

» Market instability as insurers retreat from high-risk geographies

Invalidating NJPACT-REAL would reinforce this misalignment. It would allow
continued development patterns that do not fully internalize climate risk, effectively
subsidizing risky behavior at the expense of all New Jersey residents. From a purely
economic standpoint, the DEP’s rules represent a necessary market correction. By
incorporating forward-looking flood risk into land use and development decisions,
they help ensure that:

s Riskis mare accurately priced
+ Development decisions are more rational and durable
* Long-term public costs are reduced

While concerns about housing affordabitity and property rights deserve
thoughtful consideration, weakening climate resilience standards will not solve these
challenges. Instead, it risks ampilifying long-term costs that will ultimately be borne
by homeowners, taxpayers, and businesses statewide. If the Legislature believes
refinements are needed, the appropriate path is targeted improvement, not wholesale
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invalidation of rules designed to protect lives, property, and the State’s fiscal
stability. New lersey has an opportunity to lead with a pragmatic, economically sound
approach to climate adaptation, one that aligns incentives rather than distorting
them. | respectfully urge you to oppose SCR106.

Sincerely,
Matthew Wasserman,

MPA, CC-P Climate Change Professionat
Princeton, NJ

- ALY S




In listening to the testimony, Legislators and witnesses have erroneously stated that the
Legislature was cut cut of the rule m making process until today.

Under the New Jersey Administrative Procedure Act (N.J.S.A. 52:14B-1 et seq.), an
agency is required to notify the Legislature (specifically the Senate President and
Assembly Speaker) prior to or upon filing a notice of proposed rule adoption. This
notification allows for legislative review of proposed regulations to ensure they align with
legislative intent, typically occurring during the initial proposal phase before the rule is
finalized.

Someone please advise those persons that made these errors.

Bill Wolfe



Dear Chairman Smith -

It is absolutely shocking that you would post SCR106, which recklessly ignores climate
impacts and also would strip DEP's legislative authority to regulate both greenhouse
gas emissions and adaptation to climate impacts, see:
https://bwolfe.substack.com/p/nj-legislatures-proposed-veto-of.

Shocking and totally unacceptable.
What the hell are you thinking?

Wolfe



Deaf Chairman Smith - | am writing to provide testimony on SCR 108 for the joint
hearing of the Senate and Assembly Environment Committees on Earth Day, April 22,
2026.

While purportedly focused on the DEP's recently adopted REAL regulations, as
summarized below, the broad language and legal arguments set forth in SCR 106
would strip the NJ Department Of Environmental Protection (DEP) of the legal
authority to regulate greenhouse gas emissions and to consider "the effects of
climate change" as a basis for regulation (i.e. "adaptation”).

The legislation also would veto recently adopted DEP coastal flood regulations
designed to respond to the sea level rise impacts of climate change.

First of all, | strenuously object to the prohibition on public testimony on this critical
SCR. The limitation on testimony to "invited speakers"” is a misguided assault on
democracy. That restriction is counterproductive and it will only serve to further
undermine public trust and confidence in the integrity of the Legislature.

Second, the SCR is an expression of the Constitutional power to declare regulations
"inconsistent with legislative intent". However, the text of the SCR is far broader than
legislative intent and includes "uftra vires" arguments based on legislative authority.

Accordingly, the legal implications of the SCR are far broader in scope than the single
DEP REAL rule, and extend to the legal viability of all other DEP regulations that
consider "the effects of climate change” as a basis for regulation or that regulate
the emissions of greenhouse gases (e.q. the DEP's CO2 power plant rule).

DEP's current regulatory consideration of the phrase "the effects of climate

change" include more than sea level rise, storm surge and flooding under the
REAL rule, and also include precipitation, stormwater runoff, air quality, water
quality, forestry, extreme heat and environmental justice, among other things.

The SCR would prohibit BEP regulatory consideration all of those activities and
this have broad impacts across virtually every DEP regulatory program.

Third, the legal reasoning in the SCR "looks back" to assess legislative intent and
legislative authority. The SCR expressly finds that State legislation enacted in 1951 and
1958 could not possibly have intended to authorize DEP to regulate GHG emissions or
the effects of climate change, allegedly "since (sic) the issue of climate change was
not salient at that time".

By that reasoning, the DEP's current regulatory definition of air pollution and
the CO2 power plant emissions rules indirectly would be deemed "uffra vires"
and made exiremely vulnerable to legal challenge. Those DEP rules were



adopted pursuant to the NJ Air Pollution Control Act, which was enacted in
1954, as P.L.1954, c.212.

Fourth, the SCR is not merely an application of the Constitutional Veto power
based on legislative intent and to a specific regulation. As noted above, it
makes sweeping "ultra vires" arguments and would apply to and make
vulnerable numerous DEP regulations and cripple DEP's ability to respond to
the climate emergency.

But equally serious, is the legal theory of the SCR. This theory is based on a
radical and flawed understanding of the separation of powers and delegation
doctrines. Instead of accepting these longstanding post New Deal modern
theories of "the administrative State", the SCR invokes a radical new "major
questions doctrine" and extreme revival-of the pre-New Deal non-delegation
doctrine.

Under these radical theories, the SCR finds that an "explicit" legislative
authorization is required to empower executive branch rulemaking. This false
notion ignores implicit and broad delegations and the reasonable exercise of
executive agency discretion.

A prior Legislature attempted to enact this theory into law and failed.
Specifically, | direct your attention to the 2011 session and (A2486 2R)
(sponsor by then Assemblyman Burzichelli, D-Qil). That bill would have
prohibited proposal of rules “not specifically authorized” by the
legislature. That bill failed. Senator Burzichelli is seeking to revive that
failed bill in this SCR.

Finally, the bill puts a final nail in the coffin of the toothless 2007 Global
Warming Response Act and its aspirational emissions reduction goals:

"WHEREAS, In addition, the DEP fails to cite the one significant statute that has been
enacted specifically in response to climate change, the "Global Warming Response
Act," P.L.2007, c.112 (C.26:2C-37 et seq.), perhaps in tacit recognition of the fact that
that law explicitly provides the DEP with the authority to establish a greenhouse gas
monitoring and reporting program only, and that the Legisiature specifically removed a
provision that would have authorized the DEP to adopt rules and regulations to
implement the other provisions of the law, including the greenhouse gas emissions
reduction goals, during the passage of the law.”

Since before the law was passed, | have argued that the GWRA was toothless

(see:Sunday Star Ledger Op-Ed (October 7, 2007): "No Teeth In "Tough" Pollution
Law" - screenshot attached)
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But | did so while advocating for broader Legislation with regulatory teeth and
supporting DEP's regulatory authority under the NJ Air Pollution Control Act.

The SCR does exactly the opposite: it dismantles DEP climate programs and does
nothing to strengthen them.

The SCR would do more damage than the Trump EPA's revocation of the
Endangerment Finding.

Remarkably, the SCR opens brags about this reckless neglect, celebrates "inaction"
and scolds DEP for:

“ignoring the fact that inaction can also be an expression of the Legislature’s
will".

Inaction indeed.
And on Earth Day.

Wolfe
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NJPACT REAL Rules

Implications, Concerns, and Policy Considerations

1. Overview and Purpose

The NJPACT REAL rutes integrate predicted climate conditions 75 years into the future into current land use regulations across
multiple NJDEP programs, including the Coastal Zone Management Rules, Freshwater Wetlands Protection Act Rules, Flood Hazard
Area Control Act Rules, and Stormwater Management Rules, which significantly impact coastal communities. This regulatory
expansion, when proposed, received nearly 3,000 public comments, with roughly two-thirds in opposition, indicating widespread
stakeholder concern regarding feasibility, cost, and implementation. In response, minor changes to the rules were made but few that
addressed the overwhelming concerns and impacts.

2. Key Regulatory Concerns

Sea Level Rise {SLR) Standard

- 4 ft SLR based on <17% exceedance probabitity (low likelihood scenario)

- Median projections {~50% probability) are closer to ~2.5-3.1 ft by 2100

- Results in elevation increases of +5 ft above FEMA requirements (4 ft SLR + 1 ft freeboard)
Concern: Using a low-probability scenario inflates design elevations by approximately 1-2 feet beyond median profections,
significantly increasing construction costs.

Inundation Risk Zone (IRZ)

- Represents predicted permanent inundation by 2100

- Construction activities in the IRZ require impact assessment, alternatives analysis, and deed notice

- In Cape May County, [RZ affects ~39.25% (61,813 acres) of land
Concern. The scale of IRZ mapping introduces regulatory oversight across farge portions of developable fand, including areas
not currently experiencing flooding.

Climate Adjusted Flood Elevation (CAFE)

- Expands flood hazard areas by +4 it vertically above FEMA flood elevations

- In Cape May County, expands regulated area from 70,176 acres to 91,563 acres (+13.58%)
Concern: The horizontal expansion of flood hazard areas significantly exceeds current floodplain boundaries, affecting
infrastructure corridors and redevelopment zones.

Expanded Stormwater Regulation

- 80% Total Suspended Solids (TSS) removal required

- Applies to redevelopment projects, including <1 acre sites

- Many urban parcels lack sufficient land area for BMPs
Concern: For sites withouf net impervious increase, water quality improvements are marginal while costs for underground
systems can exceed $50,000-$250,000 per project.

Dry Access Requirements
- Requires access road elevation 21 ft above design flood elevation

- Reguires modeling of depth, velocity, duration, and frequency of flooding
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Concern: Access roads are often outside applicant control; compliance may require regional infrastructure upgrades rather than
site-specific solutions.

Affordable Housing Provision

- Discretionary relief allowed under "compelling public need”

- Must still demonstrate no threat to public safety
Concern: Elevation requirements {often >5 ff above base flood} increase construction costs significantly, reducing feasibility of
affordable housing projects.

Flood Hazard Area Permit 180-day Expiration

- Premature permit expiration trigger and the expiration of a critical "legacy" window for projects already having received authorization
given that the Flood Hazard Permit automatically expires if the authorized project has not commenced construction 180 days (6 months)
after having been issued
- Contradicts the concept of "legacy protection”
Concern: In complex construction, securing all necessary focal approvals and financing often takes much longer than six months,
meaning developers effectively lose their state flood permits before they even have the chance to break ground.

3. Regional and Economic Impacts

Cape May County Case Study

- Total land: 157,481 acres

- IRZ: 61,813 acres (39.25%) encumbered

- CAFE: 91,563 acres {58.14%) encumbered

Economic Impacts
- “Substantial Improvement”: major cost driver and burden for homeowners, especially when routine home investments can trigger

full compliance with modern flood design standards, dramatically increasing costs.

- Increased foundation costs: +$30,000~$100,000 per structure (typical elevation increase)

- Infrastructure upgrades (roads/utilities): millions per project corridor

- Loss of developable land reduces municipal ratables

- Municipal tax bases are heavily dependent on developable land; widespread constraints shift fiscal burdens to residents.

4. Technical Considerations

Climate Science & Modeling
- NJDEP selected <17% exceedance scenario (~4 ft SLR) vs. median scenario (~50%) closer to ~2.5-3 ft
- Regulating to low-probability scenarios increases costs without proportional risk reduction

Temporal Discannect
- Rules apply 2100 projections (~75-year horizon) vs. typical infrastructure lifecycle: 30-50 years
- No phased adaptation or frigger-based updates tied to abserved conditions

Regulatory Qverexpansion '
- Combined IRZ + CAFE affects majority of coastal land areas (e.g., >58% of Cape May County under CAFE)

- Layered mapping creates overlapping regulatory triggers and redundancy
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Engineering Feasibility
- Constrained lots (<0.25 acre typical urban parcels), utility conflicts, and limited infiltration capacity
- Standards assume available land for relocation yet flexibility is not present in built environments

Stormwater Effecliveness
- Minimal pollutant reduction where no new impervious surface is added
- Diminishing returns for small sites and high costs for minimal environmental gain

Permitting Capacity

- NJDEP review timelines already extended (months to years}) with insufficient regulatory staff to address existing application backlog
- Additional requirements increase application complexity and result in longer delays increase project risk and financing uncertainty.

Economic Analysis Gaps

- No quantified statewide cost estimate provided

- No modeling of housing supply impacis

- Policymakers lack full understanding of economic trade-offs.

Federal Consistency
- GZM program changes require federal consistency review, delegated wetland regulation subject to USEPA aversight
- Potential legal challenges and delays in implementation

5. Policy Considerations
Legislators should evaluate:
- Use of median vs. low-probability climate projections
- Phased or adaptive regulatory approaches
- Economic impact analysis reguirements
- Premature permit expirations voiding legacy periods
- Adequate staffing fo meet increased workflow demands
- Coordination with municipal planning frameworks
- Federal consistency compliance

6. Conclusion
The NJPACT REAL rules impose large-scale regulatory changes based on uncertain long-term projections, with measurable impacts
including:
- >50% land area regulation in some counties
- Increased construction and infrastructure costs
- Reduced housing feasibility
- Expanded permitting complexity

A more balanced, adaptive, and economically grounded framework is necessary.



NEW JERSEY ASSOCIATION OF COUNTIES

County Government with a Unified Voice!

James. R. Kern 11 JoHN G. DONNADIO, ESQ.
NIAC Prasident Executive Director
Warren County Commissioner

MEMORANDUM

To: Senate Environment and Energy Committee
Assembly Environment and Solid Waste Committee
FrRom: New Jersey Association of Counties
DATE: April 22, 2026
Re: SCR-106 (Scutari D-22)

The New Jersey Association of Counties (NJAC) strongly supports SCR-106, which would
determine that the New Jersey Protection Against Climate Threat (PACT)/Resilient
Environmental and Landscape (REAL) rules are inconsistent with legislative intent.

As committee members are well aware, earlier this year, the New Jersey Department of
Environmental Protection (DEP) adopted the NJ PACT/REAL rules and created a new
area known as the Climate Adjusted Flood Extension Elevation (CAFE) along with
sweeping changes to stormwater management, wetlands conservation, and coastal area
protection. NJAC continues to oppose these rules as written and remains alarmed with
the long-term consequences the NJ PACT/REAL rules will infiict on new development,
redevelopment, and the renovation of existing development. The rules also fail to
address how the new standards will increase the State’s cost of living, devalue property,
and diminish county governments ratable base of which is critical for delivering essential
services to those in need.

Moreover, DEP neglected to conduct a comprehensive and independent fiscal analysis
of the NJ PACT/REAL rules to determine how the rules will affect businesses, local
governments, and residents. Additionally, DEP circumvented the State Legislature by
enacting the rules and rejected the opportunity to adopt a more measured and
reasonable approach to effectively balance the risks imposed by climate change and sea
level rise with the long-term economic and social needs of the Garden State. For the
reasons set forth above, NJAC again strongly supports SCR-106 and has attached
additional documentation for your consideration that we hope you find helpful. Thank
you for your time and consideration, and please do not hesitate to contact us at 908-
963-7777 with any questions or concerns.

Encls: Cape May County Policy Considerations
NJ PACT/REAL Rules Maps

150 West State Street - Trenton, New Jersey 08608 - Phone 609-394-3467 - Fax 609-989-8567 - www.njac.org
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Prepared Testimony for Joint Senate and Assembly Environment Committee on
NJ DEP PACT REAL Rules

April 22, 2026

The New Jersey State League of Municipalities has serious concerns regarding the
New Jersey Department of Environmental Protection’s (DEP) PACT REAL rules and its
impacts on the economy, flood insurance rates, and development and redevelopment
throughout the state.

Not only do the rules unnecessarily exceed local and existing FEMA standards, but the
scope and impact of this proposal also cannot be understated. At 1,044 pages, this is
the longest rule the DEP has ever proposed and adopted.

The proposal makes drastic and significant modifications to multiple sets of regulations
outside of the legislative process and without explicit authority from the legislature.
Given the significance of the PACT REAL rules, it is more appropriate to achieve these
changes through the deliberative process of legislation.

We believe that the shared goal of protecting the state’s residents from the impacts of
climate change can be achieved through a more balanced and gradual approach.

As adopted, these rules will have an impact on development and redevelopment in
many areas within the state. The PACT REAL rules will cause economic hardship for
local governments and homeowners.

For the reasons detailed below, the League opposed the adaption of the revised PACT
REAL rules, and these concerns were submitted throughout the public comment
periods.

Undue Burden/Economic Impact

The PACT REAL rules create an undue burden on the state’s municipalities, especially
in the coastal regions. Aside from a single sweeping mandate to multiple sets of
regulations, the DEP still has not addressed the economic impact that these rules will
have on the state’s municipalities.

The PACT REAL rules will deter economic development in the state. Creating a new
flood zone or inundation risk zone, expanding existing flood zones through climate



adjusted flood elevation, and creating new 3% impervious coverage limits will deter or
halt development altogether in some regions. The new land use regulations will cause
real estate values to depreciate. A decline in economic development and increased
construction costs will create financial burdens for lower- and middle-class property
owners who are unable to afford to elevate their homes. The need to hire additional staff
and enter additional public and private contracts in coastal municipalities’ construction
offices to enforce the additional duties and responsibilities imposed in these higher
regulatory standards will result in a significant additional cost for local governments and
residents.

The cost of higher regulatory standards on historic structures and historic districts
should also be considered. The financial impact on rateables and tourism are also
costly factors. Federal funding is uncertain and competitive. Municipalities will inherit the
burden of evaluating homes and buildings for Climate Adjusted Flood Elevation and
regulating them, which could translate into a need to hire additional staff and increase
taxes for municipal residents. The DEP has made no mention of an economic impact
analysis or a plan for a state budget appropriation to assist affected municipalities with
these exorbitant costs.

Many of the PACT REAL rules' requirements on municipalities and private homeowners
remain unclear. What is abundantly clear and undisputed is that these changes, if
adopted, will be costly and burdenseme. While we share the DEP's commitment fo
addressing climate change and protecting our communities from sea-level rise, we
believe that the solution should provide an avenue for some financial relief for
municipalities directly affected by these costly changes.

Impact on Flood Insurance Rates

The DEP should have waited until the new flood insurance maps have been released
before adopting the PACT REAL rules. The increased cost of flood insurance that will
likely occur as a result of the expansion of flood zones has not been addressed.
Homeowners currently outside of the federal flood zone will be bound and burdened by
the state’s expanded flood zone, potentially requiring them to purchase additional flood
insurance.

The state should follow the same process as FEMA in regard to flood insurance maps
which is expected to be updated in 2026. The state has historically used FEMA’'s maps
to guide public policy on this topic. FEMA's current flood maps are outdated and the
agency is in the process of preparing detailed updates to the flood insurance maps that
take into account many factors of risk, including sea level rise. Also, the PACT REAL
rules fail to take into account that some homeowners with private flood insurance
carriers that do not necessarily use FEMA's maps may incur increased rates as a result
of the 4-foot flood elevation standard.



The cost of this significant regulation will have a detrimental effect on municipalities and
their residents. Therefore, the DEP’s goals to protect the state’s residents from the
impact of climate change is best achieved gradually and carefully, rather than the
adopted approach, which is extensive and based on its estimated 17" percentile chance
of oceurrence.

Impact on Development/Redevelopment and Affordable Housing

The restrictions imposed by the PACT REAL rules, such as an expansive inundation risk
zone, stringent building requirements, deed notices requirements, and a 3% impervious
cover standard on development, redevelopment, expansions, and substantial
reconstructions in these zones, will lead o a decrease in new development and will
make redevelopment more difficult.

Also, the expansion of flood hazard areas limits the potential capacity of mixed-income
housing development and even prohibits development in most coastal areas where
there are already statutory affordable housing obligations.

While the DEP responded to concerns about the rules’ negative impact on the
availability of affordable housing, these rules will still significantly increase the cost of
housing, making it difficult if not impossible to provide affordable housing to residents of
affected areas.

Conclusion

The League believes that the PACT REAL Rules as proposed by the DEP should not
have been adopted and should be repealed.

Aside from the lack of clarity, premature nature, and uncertainty surrounding the basis
for which these rules are being implemented, the changes will have a significant
deleterious impact on municipalities.

It is clear that, to some degree, this economic burden will be eventually transferred to
our members’ residents in the form of decreased property values, higher taxes, and
increased construction costs, to name a few predictable outcomes. Not only will these
restrictions deter development in coastal communities, but they will also add to the
current affordable housing crisis in the state.

The PACT REAL rules impose an unnecessary layer of state regulation and should
instead be handled through a more methodical approach that includes deliberation and
inclusiveness through the legislative process. We support a full repeal and thorough
process that is more gradual in implementing additional requirements.

Thank you for your consideration of the concerns of New Jersey’s municipalities. We
are eager and willing to answer any questions.



November 7, 2024

Melissa Abatemarco, Esq.

Attention: DEP Docket No 05-24-05

Office of Legal Affairs

New Jersey Department of Environmental Protection
401 East State Street, 7th Floor

Mail Code 401-04L

PC Box 402

Trenton, N) 08625-0402

RE:  Resilient Environments and Landscapes Rule Proposal
DEP Docket Number: 05-24-05
Proposal Number: PRN-2024-073

Dear Ms., Abatemarco:

Please accept the following comments on the above referenced rules. These
comments are submitted on behalf of the following organizations: The Watershed
Institute, Raritan Headwaters, NY/NJ Baykeeper, Hackensack Riverkeeper, Great Egg
Hatrbor Watershed Assoclation, Lower Raritan Watershed Partnership, New Jersey
Highlands Coalition, Assoclation of New Jersey Environmental Commissions,
Pinelands Preservation Alliance, New Jersey Environmental Education Fund, New
Jersey Environmental Lobby, Cooper River Watershed Association, Trout Unlimited
New Jersey, The Passaic River Coalition, Deal Lake Watershed Alliance, American
Littoral Society, , New jersey Sierra Club, New Jersey Conservation Foundation,
Clean Ocean Action, New Jersey League of Conservation Voters, and Environment
New Jersey,

Overall, we are suppartive of the Department's proposal and urge the Department
to adopt these rules as quickly as possible. As noted below there are instances
where we do not support the proposal. We urge the Department to adopt these
rules in totality and very quickly propose amendments to address the concerns
outlined below.



General Comments:

The basis of most of New jersey’s regulations and statutes is found in the policy
statement of the Clean Water Act. The Act sets the main objective of “restore and
maintain the chemical and physical, and biological integrity of the Natlon's waters.”
To achieve that objective the act sets out goals:

¢ climination of discharges into navigable waters by 1985.

o to achieve an interim goal of water quality that provides for protection and
propagation of fish, shellfish, and wildiife and provides for recreation in and
on the water by 1983,

¢ prohibit the discharge of toxic pollutants’

New Jersey's Water Poliution Control Act incorporates these goals into New Jersey
law where it declared “[I]t is the policy of this State to restore, enhance and
maintain the chemical, physical, and biological integrity of its waters, to protect
public health, to safeguard fish and aquatic life and scenic and ecological values,
and to enhance the domestic, municipal, recreational, industrial and other uses of
water.”? This requirement is echoed in several additional statutes or regulations.
The Freshwater Wetlands Protection Act asserts that wetlands “purify surface water
and groundwater resources,.” It is through these lens that our comments on the
REAL rules are based.

In addition te the "environmental” requirements of these statutes, there is a public
health and safety requirement, The Flood Hazard Area Control Act requires the
Department to adopt rules “to minimize the threat to the public safety, health and
general welfare.”* The FWPA notes wetlands function in providing natural means of

133 US5.C. 1251(a).

2NJ.S.A. 58:10A-2,
3NJ.S.A. 13:9B-2.
4N .5.A. 58:16A-55(a),



flood absorption and storage of water during high runoff periods and the reduction
of flood crests,”s Thus the FWPA also looks to public health and safety.

We support the Department’s decisions on the science of climate change. We
recoghize that the Department chose to use a moderate emissions scenario when
calculating the impacts of sea level rise as opposed to a more protective approach
of using high emissions scenarios. While we would have preferred the high
emission scenario as that provides even more protection to the resldents and
communities of New Jersey we understand the Department was balancing
competing concerns. The Department is empowered to determine those areas of
the state which are subject to flooding and which “the improper development and
use of which would constitute a threat to the safety, health and general welfare,”®

We believe a higher emission scenario would provide more protection and given
recent trends a higher emission scenatio may be more likely, In addition to the
projected trends, we are currently experiencing more significant impacts from
climate change than were anticipated.”? Not only are the impacts more significant
but the likelihood of reaching 1.5° C or 2.0° C Is questionable. The scientific
community is extremely skeptical that we will be able to meet the goals of keeping
global warming below the 2° C by 2100.® In fact recent studies question whether
we can keep global warming below 3° C by 2100.° Therefore it is highly likely we will
reach if not exceed the moderate emissions scenario. Therefore, it would be
irresponsible to plan using lower emissions scenarios that are extremely uniikely
we will be able to achieve,

5Supra Footnote 3.
6 N.J.5.A. 58;16A-52(a).
710 Blg Flndings from the 2023 IPCC Report on Cllmate Change, Boehm and Schumer,
WL -climate-change-findings, last visited Oct,

28, 2024,

8 Wynes, S., Davis, SJ., Dickau, M et al, “Perceptions of carbon dioxide emissions reductions and
future warming among climate experts”,. , 5 Commun Earth Enviro 498 (2002)
https.//www.nature.com/articles/s43247-024-01661-8

9 Hanson, James, et al., “Global Warming In the Pipeline” Oxford Open Climate Change, 2023 Vol 3,
No. 1 and Ripple, Jame J. et al,, “World Sclentlsts’ Warning of a Climate Emergency 2022", BioScience
Vol 72 No. 12, 1149 (Dec. 2022},



Likewise, we strongly support the Department's use of the 83% chance of
experiencing versus the 50% chance as advocated by some. The Department's
position greatly Increases the chances that the proposed rules will be protective of
life and communities, while the 50% chance is a mere toss up placing billions in
investment and thousands of lives at risk for damage from storms. Again, rolling
the dice and haping is irresponsible,

While New Jersey is leading the nation in addressing the implications of climate
change, it is not alone, Other jurisdictions are referencing and utilizing over 5 feet
of sea level rise. New York City's Mayor's Office of Climate & Environmental Justice
provides on their website: “[s]ince 1900, sea level in New York City has risen by
about 12 inches and is projected to continue to increase as much as 5.4 feet by
2100, leading to increased frequency and intensity of coastal flooding.”® That
poslition was derived from New York City Panel on Climate Change.'! In that report
the authors noted “[t]he collapse of Thwaltes Glacier, which holds the equivalent of
more than half a meter of global sea level rise potential, could also destabilize
neighboring glaciers that hold another 3 m of sea level rise potential.”?
Importantly the report stated that “[g]laciers and Ice sheets combined are now the
dominant contributors to gtobal mean sea level rise with very high confidence,”13

The 2022 National Oceanic and Atmospheric Administration’s “Global and Regional
Sea Leve| Rise Scenarios for the United State,” also references five feet of sea level
rise. NOAA indicates in an intermediate high emission scenario that sea level rise
along the contiguous United States is 1.7 meters or 5 feet 6.9 inches.' This
praojection does not include ice-sheet melting which could add a significant amount
of additional warming.'® Given that we may see more warming than we have

10 “Coastal Surge Flooding.” NYC Mayor's Office of Climate Chance and Environmental Justice, 13 Feb,
2024, https://climate.ci ork.us/challenges/coastal’-surge-flooding/ last visited on October
25, 2024,

"' New York City Panel on Climate Change 4™ Assessment Climate Risk and Equity: Advancing
Knowledge Toward a Sustainable Future - Introduction, 2024,

12d.

31d. at 27,

14 "Global and Regional Sea Level Rise scenarios for the United States”, National Oceanic and
Atmaospheric Administration, Feb, 2022, at 20. It should be noted this projected does not provide a
level of certainty on either achieving the SLV or exceeding it.

15 |d, at 21

___________________ - 2etx o



targeted, closer to 3°C instead of 2°C or 1.5°C, it is prudent to plan for higher sea
level rise,

In this case the Department has correctly used Its discretion to develop policies that
provide protection for the environment and the public, Some have argued that the
Department should use a less protective standard and that some of the sclence
used by it is suspect, There has been an argument that there is low confidence in
the sea level rise numbers and therefore should be disregarded. They are misusing
“low confidence” to mean the science is demonstrating the outcome or prediction is
unlikety. That is inaccurate. We also would note that Dr. Kopp's subsequent work
does not repudiate the 2019 Climate Change report.'¢

The Department is entitled to deference in its use of science. “It is well within the
DEP's discretion to determine what scientific data it will rely upon to support its
decision-making.”!? That deference is not defeated or overcome merely by
contrary expert opinions.'®

We will also note that some have expressed concern that complying with 5.1 feet of
sea level rise will be too costly and create additional zoning and construction
concerns. They advocate for using 3.3 of sea level rise instead. The cost of
complying with 5.1 versus 3.3 is incremental and de minimis to modest at best,
Costs for new construction wilf be less than the cost of attempting retrofit
structures, It also should be noted that only certain structures, critical
infrastructure, will need to meet this standard, not all structures. Protection critical
infrastructure is vital to the safety of the public but to the economic wellbeing on
the State, N} has the th. highest number of critical infrastructures at risk of
flooding at least twice a year by 2100.1?

15 Kopp, Robert; Oppenheimer, Michael, et al, "Communication Future Sea-Level Rise Uncertainty
and ambigulty to assessment users.”, Nature Climate Change vol. 13, july 2023 Pages 648-660,

71n re Amendments to N.J.A.C. 7:9b, 2022 N.J. Super Unpub. LEXIS 1309, *83 (App Div. 2022) (citing
Mercer County Deer Alllance v, State Dept. of Environrnental Protection, 349 N.J. Super 440, 449
(App. Div, 2002}

18 Animal Prot. League vs, State Dept. of Environmental Protection, 423 N,J. Super 549, 562 (App. Div.
2011) See also in re Amendments to N.JL,A.C. 7:9b, 2022 N,J. Super Unpub. LEXIS 1309, *7 (App. Div.
2022),

19" ooming Deadlines for Coastal Resilience: Rising Seas, Disruptive Tides, and Risks to Coastal
Infrastructure”, Unlon of Concerned Scientists, June 2024,

25
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Further, the cost of compliance will not be uniform as the coast is not uniform in
elevation. The grade elevation is very different throughout the coast where some
buildings may already be several feet above current sea level rise, therefore, will
not be required to elevate as significantly as a property that is at current sea level.

While some have argued that the cost of compliance is too extreme, we suggest
that not only will it be incremental, but that the investment in resiliency is a wise
investment. According to a recent study commissioned by U.S. Chamber of
Commerce, Allstate, and the U.S. Chamber of Commerce Foundation, that every
dollar invested in resiliency returns $13 in benefits from reduction in economic
costs, damage and cleanup costs.?® Anocther report demonstrated that adopting
the latest building codes has resulted in a $11 savings for every $1 invested. More
importantly the report explains these costs only added 1% to the construction costs
compared to the standards in place in 1990.2! The report centinued and found $4
in additional benefits by exceeding the latest building codes. As New Jersey is third
in dollars paid by FEMA for repetitive {oss??, it is good policy to reduce the risks and
recoup the investment, it would be bad economic policy not to adopt these
regulations.

We the reasons set forth above, we support the Department's judgment on sea
level rise and level of risk.

Below are specific comments regarding the various amendments to the rule.
Overall, we are supportive of the proposed changes. Where we have concerns, we
outline those concerns and urge the Department to begin additional rulemaking to
address these issues. We strongly urge the Department to adopt these regulations
as soon as possible,

2 *The Preparedness Payoff: The Economic Beneflts of Investing In Climate Resflience”, U.S. Chamber
of Commerce, Alistate, and the U.S, Chamber of Commerce Foundation, 2024

2 “Mitigation Saves: Mitigation Saves up to $13 per $1 Invested”, Nationa! Institute of Building
Sciences, 2020, While this report was not necessarily limited to elevation of structures, the report
did discuss it, For example, “in most coastal locations subject to hurrlcane surge, it can be cost
effective to bulld the first floor up to 10 feet above base flood elevation, In some places saving more
than $12 per $1 of added costs.”

22 httpsi/rebuildbydesign,org/atlas-of-disaster-new-jersey/ last visited Nov, 7, 2024,



Stormwater Management N,J.,A.C, 7:8-1 Et. seq.

Overall, we are supportive of the proposed amendments to the stormwater
management rules. We do have several concerns over the proposal and
suggestions for future amendments.

N.J.A.C. 7:8-1.2- Definitions- Amendments to “Disturbance”. Generally, we agree
with the additional exemptions the Department is proposing, with a nuanced
exception, In instances where repair or replacement of sidewalks, curbing etc.
provides an opportunity to create new stormwater management that opportunity
should be explored. For example, the reconstruction of curbing and sidewalks
along a street may create an opportunity to create a bump out and redirect some
unmanaged stormwater into a bioretention basin for treatment. In these instances,
it would not make sense to exempt these activities. As the Department notes
further on in the proposal, many of our urban areas are overburdened
communities that “have long since been developed with motor vehicles surfaces
and burdened with degraded water quality that results from allowing runoff from
those surfaces to enter watercourses unmanaged,”?® Therefore, when the repair or
replacement of curbing and sidewalks occur in segments of roads that do not have
managed stormwater; the agency should explore the opportunity to add small
scale stormwater management and implement it. If it is technically practicable and
not exorbitant in cost compared to the benefits, these “retrofits” should be
implemented.

N.J.A.C, 7:8-5-3 & 5- this definition/regulation should not be interpreted to limit the
inquiry to the right of way immediately alongside of the proposed project. Rights of
way adjacent or up and down gradient from the project should be examined for
opportunities to implement stormwater management practices especially in
instances where the segment is not managed or is draining into an impaired or
TMDL listed waterway.

2255 N.J.R. supra at 1338,



NJ.A.C, 7:8-1.6(d) & 5.3{k). itis understood that there are instances where the
design or implementation of a project has reached a milestone which makes
compliance with new rules difficult or more expensive, We disagree that the State
agencies should not be held to a higher standard. Given the significant impacts of
climate change on the state, state entities should strive to lead by example and
demonstrate the State's commitment to reduce the “disastrous consequences for
public health and safety.”* It would be appropriate to require compliance with
these rules from the date of the executive order. The Green Infrastructure Rule
was adopted in 2020. Allowing projects to avoid compliance with those rules and
these rules is bad public policy. It will cause seme number of projects in New jersey
to implement practices that were abandoned by the State as outdated and to avoid
the benefits of green Infrastructure. When the Department proposed the Green
Infrastructure rule it did so because, “Green infrastructure Is widely recognized to
be a cost-effective and resilient approach to managing stormwater while
simultaneously providing environmental, social, and economic co-benefits"*

Courts have approved of the state’s ability to provide retroactive applicability to
statutes and rules in instances where the rules provide for the protection of public
health and safety. For example, in OFP v, DEP, the Court upheld the retroactive
application of the Highlands Water Protection and Planning Act,?® The Court found
the justification to protect forested lands and wetlands from a rush of development
rational and supported. Even more relevant the Courts have upheld retroactive
application of affordable housing lawstits to agency review because “loss of
expected profits is discordant, under these circumstances, with the connotations of
‘manifest injustice.”?” Retroactive application of a regulation is appropriate when
the regulation is ameliorative or curative.?® Given the strong language in the
Executive Order, the recognized benefits of green infrastructure over how
stormwater was managed in the past, allowing for the use of outdated standards
and rules is counter to the Department’s obligations under the law. It will result in

2 Execitive Order 100, Jan. 27, 2020,
25 50 N.J.R. 2375(a), 2377 (Dec. 3, 2008).

%6 QFP v. Department of Env't Prot,, 395 N.J. Super 571, 592-594 (App. Div. 2007), affd 197 N.J. 418
{(2008).

27 Hills Development Compapy v. Bernards Township, 103 N.J. 1, 54-55 (1986)
2 Matter of Appeal by Progressive Cas. Ins. Co, 307 N.J. Super 93, 94 (App. Div. 1997) clting Twiss v,
State, Dept. of Treasury, 124 N.J. 461, 467 (1991).
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projects that do not meet the maximum extent practicable standard under the CWA
and will place people and property at risk. The recognition in these ruies that
climate change is currently have impacts in this State and those impacts will
continue to Increase retroactive application of these rules is manifest necessity.
State agencies were clearly put on notice of the content and requirements of these
rules in May, Delaying the requirements of these rules ta the future will result In
many projects complying with regulations that are Inadequate resulting in the
compounding of threats to public health and safety.

While we recognize that yes, the planning and design of public roadways take
resources of the state to implement, the extra resources to comply with these rules
will likely result in reduced costs in the future in the repair and replacement of
damaged infrastructure due to storms, reduced threat to life, etc, As noted
elsewhere in these comments the investment of $1 in resiliency will result in up to
$13 in benefits from that resiliency investment.?® We would argue not requiring
these projects to comply with the instant rules is contrary to the public interest, We
will be spending money on projects that are subject to damage and destruction
from climate change which will require rebuilding. Therefore, the extra expense
invested in redesigning projects to comply with the increased safety requirements
of these rules will potentially result in a thirteen-fold benefit to the state and its
communities,

Given the Governor's Executive Order 100 and that these rules have been In
process for years, it is not unreasonable for the State of New Jersey to hold itself to
a higher standard, At the latest, the cutoff should be from the release of these
rules as a courtesy copy, i.e. May 17, 2024, Once these rules were released the
pubtic and the regulated community were put on notice of the Issues and
regulatory requirements. _State agencies were even mare so, as it Is presumed that
there were significant interagency discussions regarding these rules during their
development. Therefore, we respectfully requested that the State of New Jersey
and their agencies are required to meet these standards if they did hot meet the
listed milestones by May 17, 2024, as opposed to the adoption of these regulations.

2% Supra at Footnote 20.
p
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N.J.A.C. 7:8-4.2- we strongly support this provision. We can no longer ignore that
conditions that have existed in the past or that currently exist will not be impacted
by climate change over the years. By requiring municipalities to consider how its
stormwater management program will be impacted by increased rainfall, more
extreme storms, sea level rise, etc, it can plan future infrastructure to avoid or
accommodate those impacts. It will hopefully also examine existing infrastructure,
practices, etc. and plan for ways to adapt those structures for the future, This
provision compliments the requirements of the municipal land use law
amendments.3°

NJ.A.C. 7:8-5.3- There are areas of this section that we can support and others
where we have concerns, First, the public transportation entity should be required
to demonstrate that it is technically impracticable to utilize the BMPs in Tables 5.1 &
5.2. This proposal dees not set out the standard utilized to determine that this
alternative is necessary. Assuming the demonstration of technically impractical is
made, we support the requirement to look at adjacent disturbed lands to meet
those requirements, We also support the explicit exclusion of undisturbed wooded
areas from consideration. We cautiously support the examinatlon of recreation
and conservation lands as areas to address the stormwater requirements. Any
such examination and implementation should be done so that those recreational
ot conservation lands are enhanced by the addition of stormwater BMPs and not
merely as a [ocation for BMPs to be installed. The use of these lands should not be
implemented in such a way to allow for poor planning of infrastructure or as a cost
reduction. Further it should not be done to accommodate new or expanded road
infrastructure and this allowance should only be to implement stormwater
management for existing roadways that currently are unmanaged or do not meet
current standards. This wouid be consistent with the new section at NJ.A.C, 7:8-
5.2(e). Further there should be a demonstration that it is not technically practical to
retrofit existing stormwater BMPs to meet current standards thus requiring the use
of open space to manage stormwater runoff,

30 NJ.S.A 40:550-28, P.L. 2021 c.6. 2021.
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NJ.A.C, 7:8-5.3(k)- We oppose this provision for the reasons set forth above in
NJ.A.C. 7:8-1.6(d).

N.J.S.A. 7:8-5.5- We support this provision. A significant percentage of NJ was
developed prior to the statewide requirements for starmwater management not
alone “modern” stormwater management required since 2004, By 1984, the year
after enactment of New Jersey’s Stormwater Management Act, over 1.2 million
acres of land had been developed.3! Between 1986 and 2002 an additional 243,950
acres of urban development occurred under pre-2004 rules.?? One of the
byproducts of this development is water pollution, The serles of Integrated Water
Quality Assessment Reports demonstrate that a majority of monitored waters do
not meet standards so that the waters are not complying with designated uses.??
That trend has been consistent since at least the 2010 Integrated Report to present.
In 2016, the Department attributed impalrments to urban development.® This
would be consistent with findings from the Environmental Protection Agency on a
national level,®®

We will not reverse the trends of water quality impairment unless we address the
impervious surfaces that are not receiving treatment or not receiving adequate
treatment. Given that there is a significant amount of development in NJ that
predates modern stormwater regulations, it only makes sense to take advantage of
the opportunity of private development investment to require the installation of
stormwater management during the redevelopment process. That will slowly start
to address the source of poliution from older development.

While we support the requirement that water quality treatment requirements for
redevelopment that is only part of the equation. Sites that are redeveloped should

31 Infra at Footnote 43,

2 Changing Landscapes in the Garden State; Land Use change in New Jersey 1986 through 2015,
Richard G. Lathrop and John E, Hasse, Rutgers University (July 2020) page 5. The true amount of
development under legacy pre-2004 rules is likely more than that as in 2007 1,534,612 acres were
urbanized for an additional 82,109 acres. So somewhere between 243,950 and 326,059 acres were
developed under old standards.

33 2022 N) Water Quality Assessment Report.

342016 New Jersey Integrated Water Quality Assessment Report, page X & XI,

35 National Water Quality Inventory Report to Congress (U.S, EPA).
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require not only water quality treatment, but peak rate reductions and recharge
requirements as set out in N.J.A.C, 7:8-5.4 and 5.6 as if the site is a greenfield
without pre-existing iImpervious surfaces.

We know that some of the sedimentation and pollution occurring in our streams is
from erosion within the stream bank/bed itself. As erosion is caused by increased
volumes and velocities of stormwater piped Into the streams. While the water
quality and volumetric reduction requirements will help, we can longer afford
incremental steps addressing the problem. We strongly urge the Department to
propose additional amendments to the stormwater rules requiring peak rate
reductions as well as recharge requirements for redevelopment sites as if the site Is
a "greenfield” with forested land cover in good condition.

Additionally, the water quality treatment requirements only apply to Total
Suspended Solids and nutrients to the maximum extent practicable. The rules do
not address any other pollutant. For example, petrochemical substances, 6PPD-
Quinone and other substances are found on our motor vehicle traveled surfaces
and are having impacts to water quality.®® The Department had started to examine
dissolved solids during the Phase il stakeholder process, but that effort was
discontinued. Therefore, we request that the Department begin a stakeholder
process to investigate these pollutants and to develop requirements for treatment
through stormwater management systems,

NJ.AC. 7:8-5.5(j)- We strongly support this proposed provision. We agree with the
Department's analysis that under the Clean Water Act and New Jersey's Water
Quality Planning Act, the waste load reductions in an approved Total Maximum
Daily Load must be implemented and addressed by municipalities and major
developments. The Department's New Jersey Discharge Elimination System

3 product-Chemical Profile for Mator Vehicle Tires Containing N-(1,3-Dimethylbutyl)-N'-phenyl-p-
phenytenediamine (GPPD), March 2022. See also, Tian, Zhenyu, et al., “A ubiguitous tire rubber-
derived chemical induces acute mortality in coho salmon” Sclence Vol 371, Issue 6525, 185-189 {Dec,
3, 2020).
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regulations required the implementation of TMDLs through the stormwater
program,®

We are concerned though that the proposed language limits this obligation only to
those additional measures specified in an approved TMDL, It is unclear how many
of NJ's approved TMDLs include additional measures that municipalities can readily
implement. We suggest that this language be modified to require municipalities to
develop programs and stormwater control ardinances to implement the WLA set
out in the TMDL independent of whether an additional measure exists within the
TMDL. Permits or approvals cannot be issued that would violate the WLAs in
approved TMDLs.®® The Department should also commit to a review and
maodification of all TMDLs to add appropriate additional measures that can be
implemented through the State’s stormwater program, Otherwise, the
requirement may not be as impactful as it would appear and achieving water
quality standards will be less likely.

NJ.A.C. 7:8-5.6(d)- We strongly support this proposed provision. Implementing the
volumetric reduction standard requirement for both new development and
redevelopment sites will certainly reduce downstream flooding, We know that
adding impervious cover increases the runoff from a site, This results In increased
volume downstream which may result in or exacerbate flooding. The peak rate
reductions in the current rules are not sufficient to address flooding,

Further we support the ability of sites to provide alternative means to address the
volumetric reduction standard. Removing impervious cover is a technique used on
other jurisdictions to address volume Issues.®® We do suggest that the removal of
impervious surfaces follow a hierarchical list of preferred surfaces: (1) unmanaged
motor vehicle surfaces (2) unmanaged nonmotor vehicle surfaces near
environmental resources (state open waters or wetlands) (3) unmanaged nonmotor
vehicle surfaces and lastly (4) impervious surfaces managed under standards that
pre-date the 2004 stormwater management rules. Utllizing a hierarchical approach
will maximize the reduction of runoff volumes and improve water quality. This
hierarchical list can be developed as part of Stormwater Management BMP manual.

¥ NJLAC. 7:14A-25.6.
38 NJLA.C. 7:9B-1.5(d)}
3955 NJ.R. supra at 1339,
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Additionally, we suggest when an applicant cannot meet the requirements on site,
they engage in the same process as we propose below for N,J.A.C. 7:8-5.6(d)2(ii).

NJ.A.C. 7:8-5.6(d)2(ii) We do not support a provision that allows public
transportation entities to jump from the HUC14 to the Watershed Management
Area. This is a significant jump in scale of watershed and may provide little to no
benefits of flood reduction downstream from the proposed project. As an example,
a road project in West Amwell, which is in the upper portion of the Stony Brook
watershed, where the volumetric reduction standard cannot be met will provide
increase flood volumes downstream within the Stony Brook Watershed. Providing
for a project of volumetric reductions in Cranbury will not benefit the municipalities
of Hopewell, Pennington, Lawrence and Princeton. Those downstream
communities will be subjected to increased flood volumes. Therefore, again the
Department should require the off-site location to be as close to the project as
technically practicable. The hierarchal list of preferences should be upstream
HUC14s within the same waterbody; (2) the HUC14 immediately downstream of the
project; (3) the HUC12 encompassing the project site; (4) the HUC10 encompassing
the project site; and then the WMA. The proposed language “and as close as
practicable to the major development,” may suggest this approach, but we believe
it is better to make this assumption explicit. Requiring "mitigation” as close to the
site is utilized by other jurisdictions. For example, Connecticut requires that the off-
site retention which looks to the same “CT DEEP Subregional Basin or USGS HUC12
watershed (and preferably the same municipality)*

NJ.A,C. 7:8-5.6(b)2i- We do not support the elimination of the requirement to
perform an analysis of downstream flooding impacts. Given the increasing severity
of flooding events, the removal of this analysis is counterproductive. The proposal
creates an exception to this exception, which is when the “review agency .
determines that there will be increased flooding impacts downstream of the site.”
If there is no analysis it is difficult to understand how the review agency will
determine there is downstream flooding impacts.

40 Connecticut Stormwater Quality Manual, Chapter 4.2 Page 43,
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Flood Hazard Area Control Act Rules N,J.A.C. 7:13 et seq.

General Comment:

For permits whether there are permits by registration, permits by certification,
general permits or individual permits, we urge the Department to adopt the
concepts found in the Army Corp of Engineer's 404(b) guidance. This guidance
under the CWA sets out a hierarchical requirement to avoid, then minimize and
then mitigate impacts to the waters and wetlands of United States, While the
404(b) guidance applies to the placement of dredge and fill directly into waterways
the concepts are equally important to the riparian zones, As stated elsewhere in
these comments, the larger and more intact a riparian zone is the more protection
is afforded to the waterways.*' Avoiding unnecessary impacts to the riparian zone
can result in haiting the degradation of our waterways from development, The
404(b) guldelines analysis should be required for all forms of approvals: permit by
registrations, permits by certification, general permits and individual permits. If the
activity can occur onsite outside of regulated areas that should be required uniess
there is a clear demonstration that the proposed activity will not have a negative
impact on the waterway.*? By not requliring an avoid, minimize and mitigate
approach, impacts to our waterways are accurring unnecessarily.

N.JA.C, 7:13-1.1. We urge the Department to include in subsection ¢ the restoration
of waters of the state as a purpose. This would be consistent with authorizing
statute’s goals and requirements.

N.J.A.C. 7:13-1.3- Definitions,

“Climate Adjusted Flood Elevation” we strongly support the inclusion of this new
definition and its implementation throughout these rules, As noted above in the
“Science” section of these comments, it is clear that climate change, sea level rise,
subsidence, etc. are having and will continue to dramatic impact on our coastal
areas. The failure to require new development to address these dramatic impacts
places the property owners’ lives and property at risk. It also places the lives of first

41 See footnotes 46-48 supra. See also Wenger, Seth, “A Review of the Scientific Literature on
Riparian Buffer Width, Extent and Vegetation”, Office of Public Service & Outreach Institute of
Ecology, Universlty of Georgia, March 5, 1999,

42 Clean Water Act Section 404(b)(1) Guidelines, .




16

responders at risk in that they will be required to rescue those that reside in
buildings that have not incorporated climate resiliency into the design and
construction of the buildings. Further, it is clear that what is built today will
continue to exist and be utilized for decades. N} is replete with buildings that are
over a hundred years old. Much of our development in the state pre-dates the
1980s.2* Much of those structures are still standing decades later. Given this trend,
it is prudent to fook to 2100 and instill standards that will be protective of those
future conditions now. What is built today will likely exist in 27100,

“Compelling Public Need” ~ we support the addition of this definition and the
resulting requirements, This will help reduce the potential for impacts to the very
generous allowances in Table 11.2.

"Inundation Risk Zone"- We support adding this definition and the resulting
requirements to the rule,

“Substantial damage” and "Substantial improvement- we support these definitions.

NJ.A.C. 7:13-2,1{(c). We do not support creating a legacy provision for projects that
applied for permits prior to the adoption of this rule. As noted above regarding
NJ.A.C. 7:8-5.3(k), there is precedent for retroactive implementation of regulations,
As many of the amendments to the Flood Hazard Area Control Act regulations are
public health and safety related it Is easily justified. As the Department notes in its
discussion of N,J.A.C. 7:13-2.1(c)(3), projects under older exemptions/regulations
"possibly adversely impacting public health, safety and welfare, and the
environment if constructed as designed.”#* Similarly, it is reasonable for projects
submitted after the release of the rules in May to be required to comply with those
requirements “to prevent a rush to obtain developtnent approvals while the
[regutation] proceeded through the [regulatory] process.”*® At the very latest, the
rules should be effective from the date of their proposal, i.e. August 5, 2024. This

43 New Jersey Land Cover Analysis Project 1972-1984-1995, Center for Remote Sensing & Spatial
Analysis, Rutgers University, Richard G. Lathrop Oct. 2020, NJ had approximately 1,204,920 acres of
land developed by 1984,

455 NJ.R. supra at 1343,

45 OFP, LLC. supra at 593.
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wili reduce the number of projects that are legacted resulting in increased
resilience, reduced damage, reduced threats to life, less economic loss, et,

NJ.A.C. 7:13-2.2(a)(3)iii- We support the removal of exemptions for Isolated waters.
We are supportive of the Department's protection of waters within the karst
geological areas. This provides protection to these waters. Unfortunately, this
proposal does not go far enough to protect cur waterways. The 50-acre drainage
area threshold holds no basis in sclence. The opposite Is true. Research
demonstrates that these smaller streams are strongly influenced by upland
disturbances; therefore, protecting these waters as regulated and providing a
riparian zones will help preserve the integrity of the streams.*® Scientific literature
is replete with support that headwater, smaller tributary streams are significant to
water quality on the larger streams., ¥’ In its review of the science in developing the
2015 Waters of the United States rule, EPA did an extensive study. One of the
conclusions was “[t]he scientific literature unequivocally demonstrates that
streams, regardiess of their size or frequency of flow, are connected to downstream
waters and strongly influence their function.”*® We therefore urge the Department to
proposal supplemental regulations to regulate headwaters and implement riparian
zones for all waters regardless of drainage areas or whether the stream has a
defined bed and bank. Not doing so seems to be inconsistent with the
amendments the Department is proposing at N,J.A.C. 7:13-2.3(c).

N.JAC. 7:13-2.3(c)- We are supportive of this provision. First, the addition of the
language “regardless of the drainage areas” is important. Riparian zones are very
important for the protection of water quality, protection of the streams physiology
as well as providing a buffer from flood waters,* We are supportive of the re-

4 *The Significance of Small Streams,” Ellen Wohl, Font, Earth Sci. 2017 Vol 11, 447-456, (2017), See
also, http://www.delcocd.org/wp-content/uploads/2016/01/The-Science-Behind-the- Need-for-
Riparlan-Buffer-Protection.pdf.

471d. at 3. “Another study indicated that basic water chemistry parameters ... in downstream
reaches of a river network In eastern Kansas correlated most closely with riparian land cover
adjacent to first-ordet streams.”

B "Connectivity of Streams & Wetlands to Downstream Waters: A Review & Synthesis of the Sclentific
Evidence”, U.S, EPA January 2016, '

*d.



18

establishment of riparian zones along the bayside of barrier islands for the reasons
set forth above,

N.J.A.C. 7:13-2.3(c)vi- We support the inclusion of riparian zones along all waters for
the reason set forth above. We are also supportive of the Department's deletion of
this provision. It recognizes that some of these human created features function as
a state open water; therefore, it should receive the same protections,

NJ.A.C. 7:13-2.5(a)1- While we are supportive of this provision we urge the
Department to consider adding additional guardrails, As we understand it this
proposed exemption would allow the maintenance of stormwater management
structures and related conveyances, We support this concept, except to the extent
that maintenance includes the removal of “nuisance vegetation.” Our concern is
related to the recognition of riparian zones along stormwater conveyances found in
proposed N.J.A.C. 7:13-2.3(c)vi. Abuse of this exemption may be utilized to
circumvent the protections of riparian zones. The exemption should be revised
that it is clear the removal of nuisance vegetation shall only be from within the
structure itself and not the riparian zone protected in section 2.3 above,

NJ.A.C. 7:13-3.2- We support this provision for the reason set forth above at
N.J.A.C. 7:13-1.3. We support the inclusion of flexibility to account for updates of
mapping over time but still provides a default of the use of protective standards.
This provision provides additional methods of compliance but sets the bar at a
minimum of compliance with NFIP standards. As noted in the proposal we are not
allowed to enact standards that are less protective than the minimum standards
set by FEMA.>°

N.JLA.C. 7:13-3.4- We support this provision for the reasons set forth above.

NJ.A.C. 7:13-4.1- We support this provision, The recognition that threatened and
endangered species are reliant upon healthy riparian zones is important. By
providing healthy riparian zones for species that rely on healthy water and

044 C.F.R. 60.3.
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terrestrial habitat these regulations further the requirements under New Jersey's
Endangered and Nongame Species Conservation Act to *assist in the protection of
species.”! Further, one of the designated uses of New Jersey's waters are aquatic
life. We know wider more intact riparian zones protect against water pollution thus
supporting the designated uses.

NJ.A.C. 7:13-6.1- We support the creation of permits by registration to take the
place of permit by rule. We support and agree with the Department’s desire to
tract the application and actual development under permit by rule, This will
provide the Department with a better understanding of the impacts to a waterway
and its watershed. We may not agree that all of the proposed permit-by-
registrations should exist, but we do support the overall provislon of tracking what
is going on. The Department should utilize this data annually or biannually to re-
evaluate the various non-individual permits and revise or delete them as
appropriate, While we assume the Department intends to do this, we wish to make
it explicit.

As noted by the Department this tracking “enables the Department to address
waters appearing on the ... 303(d) list” or waters that have an applicable TMDL.>?
We would assert that once a water is listed on the 303(d) list or is included in a
TMDL the use of any permit by registration, permit by certification or general
permit is foreclosed. According to the Surface Water Quality Standards the

- Department "shall not approve any activity which, alone or in combination with any
other activities, might cause changes, other than toward natural water quality, in
the existing water quality characteristics.”>® Minimal impacts is not no impacts, We
suggest that even minimal negative impacts are impacts which may cause changes
to existing water quality characteristics. According to these regulations, the permit
by registration, formerly permit by rule “the regulated activity will only cause
minimal adverse impacts.”** Unless the various non-individual permits can be
demonstrated to have zero negative Impact on water quality, the regulations would

51UNLLS.AL 22312A-2,

52 55 N.J.R. supra at 1356.
53 N.J.A.C. 7:9b-1.6(d)2H.
54 NJ.AC, 7:13-6.2(b)1,
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prohibit the issuance or usage of the permits, Therefore, the Department should
begin a new rulemaking process to provide consideration of water quality impacts
from permits by registration, permits by certification, general permits and
individual permits.

N.L.A.C. 7:13-6.4- We support the clarification that all the various non-individual
permits have a maximum cumulative impact that cannot be exceeded by piling on
the various permits.

b

NJ.A.C. 7:13-6.5- We support the timelines and other requirements for permits-by-
registration. This will ensure that the proposed projects are using the most current
delineations and information.

NJ.A.C. 7:13-6.5(e)- We support this provision. By confirming completion of a
project, the Department has additional data to analysis the impacts of projects on
water quality for the reasons noted above in NJ.A.C. 7:13-6.

N.J.A.C. 7:13-6.7. As part of a supplemental proposal, the Department should
require applicants for non-individual permits to avoid impacts to the riparian zone
or flood hazard areas where there Is available non-regulated areas on site to
accomplish the project unfess the applicant can demonstrate the proposed project
will not have any negative impacts on the resource and waters. This would be
consistent with the avoidance requirements in the 404(b) guidance and as implicitly
reference in the regulations. The regulations require an applicant to “take all
reasonable steps to prevent, minimize, or correct adverse impact on the
environment”>> While the regulations arguable already require this analysis as it is
the section applicable to all permits, placing it in the permits by registration section
clarifies this requirement.

55 NJLALC. 7:13-22(c)5.
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N.J.A.C. 7:13-7.2- We support the relnstatement of the riparian zone along
bulkheaded waters. We have long argued that riparian zones even along
bulkheaded, etc, waters still provide water quality, volume reduction benefit,
Therefore, we strongly support the Department In the restoration of the
protections.

N.J.A.C. 7:13-7.28- We appreciate the reduction in size for allowable manure
management structures within a riparian zone. We question whether manure
management structures should be allowed in riparian zones in the first place, We
know that healthy riparlan zones need to be at least 15 to 100 meter to remove

90% of nutrients depending on conditions.*® Given the recognized impacts to water
potiution that manure can have it would be prudent to avold as much as possible
the potential for these facilities to contribute material to state waters.

N.J.A.C. 7:13-8.1 & 8.2- While we support the removal of duplicative and/or
contradictory provisions we object to the selection of 750 square feet of allowable
expansion during the reconstruction, relocation and/or elevation of a structure (8.1)
or initial construction of a building (8.2). Only that which is absolutely necessary to
accomplish the goal should be allowed and not to exceed 400 square feet as
provided by existing N.J.A.C. 7:12-7.11. Further, the concepts of avold, minimize
and mitigate should require the avoidance of the impacts in the flrst place. The
expansion of a structure should occur in non-regulated areas as a preference then
in the regulated areas if absclutely necessary. This provision does not require
minimization or avoidance of the impacts.

NJ.A.C, 7:13-9.1- We support the addition of restriction to the removal of trees from
the riparlan zone during stream cleaning activities, Allowing removal of trees
during stream cleaning activities would increase impacts to streams, water quality
and downstream flooding.

56 “Riparlan Buffer Width, Vegetative Cover, and Nitrogen Removal Effectiveness: A Review of
Current Science and Regulations” US EPA Oct, 2005

T2+3x
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N.J.A.C. 7;13-9.12- We strongly support the deletion of permit by rule 36 and
requiring a general permit or individual permit for horizontal directional driiling or
jacking. Over the years it has become clear that these techniques are not without
risks and very real Impacts to our waterways. HDD has a 50% plus failure rate
resulting in impacts to waters and groundwater.*’

N.J.A.C. 7:13-10 & 11- Individual Permits- We strongly urge the Department in a
subsequent rulemaking incorporate the 404(b) guidelines as outlined above.
Further, as noted above, the Department should institute additional rulemaking to
explicitly set out the review process for water quality impacts from a proposed
project, Currently, review and approvat of applications does not consider the
existing water pollution conditions of the receiving water body. The current
regulations require the Department to issue a permit “only if it determines that the
regulated activity is not likely to cause significant and adverse effects on the
following: (1) water quality; (2) aguatic biota; ... (4) flooding; ... (threated and
endangered species or their current or documented historic habitats.”**The Surface
Water Quality Standards prohibits the issuance of a permit to an impaired water.>
The current process also ignores waters with a Load Allocation from a TMDL, These
load allocations address non-MS4 stormwater contributions and/or agricultural
contributions to impairment. By not considering the Load Allocations (LA); this
process ignores approved WMP, The Department should not be issuing permits
that confiict with water quality management plans.

NJ.A.C. 7:13-11.2(b)- We support the addition of requirements to remove
impervious cover within 25 feet of the top of bank. As noted above in the wetlands
portion, 25 feet is not sufficient to protect water quality and provide other
environmental benefits. The Department should enlarge this width to a minimum

57 Skonberg, Eric R., Carl E. Tammi, et al., 2008 Inadvertent Slurry Returns during Horizontal
Directional Drilling: Understanding the Frequency and Causes. Environmental Concerns in Rights-of-
Way Management 8th International Symposium, 12-16 Sept. 2004 Saratoga Springs, NY. See also,”
Final Report on Horizontal Directionat Drilling,” NJDEP Science Advisory Board, Oct, 2021,

58 NJ.A.C. 7:13-12(1)b). emphasis added.

59 Supra at 53.
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of 30 feet. In reality the removal of impervious cover should be to the
requirements for the appropriate water classification {(50/150/300) as we know
wider more intact riparian zones are necessary to remove pollutants, etc,

NJ.A.C. 7:13-11.2(b)2 - As noted above the requirement to avoid and minimize is
important especially in New Jersey. We support the provision to limit development
to actively disturbed areas or areas wherein the benefits and functions of a riparian
zone are deteriorated. We would prefer that applicants take all opportunities to
avold any development in the riparian zone and require restoration of disturbed
areas. As noted by the Department in the explanation of the amendments to the
stormwater regulations, we are not going to see significant improvements in water
quality and reductions in flooding until we start to repair the damage from past
approvals/decisions. In regard to this provision and its allowance for additional
riparian zone impacts where reuse of disturbed areas is not practicable, we urge
the Department to clearly explain that compllance with local zoning setbacks or
other zoning requirements is not justification for development in riparian zones.
Applicants should be required to seek a variance from the appropriate land use
board before seeking to demonstrate they have minimized the impacts to the
“maximum extent practicable.”

N.JA.C. 7:13-11.2(b)(6)(ii)- We support requiring mitigation for all impacts to the
Riparian Zone, We do not support the allowance of 2,000 square feet of impacts
within the 150-foot riparian zone without mitigation, Not only does this run
counter to the proposed avoid, minimize, mitigate proposal above, it also ignores
any inquiring as to the water quality/water poliution impacts to impaired waters or
TMDL listed water. Mitigation should be required for all impacts to a riparian zone
whether in a 50-foot, 150-foot, 300-foot riparian zone. As noted above, it has been
demonstrated that wider more intact buffers function better resulting in more
effective pollutant removal, temperature regulation, absorption of runoff and the
reduction in velocity of runoff. The Department recognizes this importance of
riparian zones with “a riparian zone and its attendant water quality protections
would be in place around these waters,”®® Allowing impacts to the riparian zone

8056 NLJ.R. supra at 1345,
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compromises the effectiveness of the riparian zone, As noted elsewhere intact
riparian zones are important for water quality.

Freshwater Wetlands Protection Act NJ.A.C. 7:7A-1 et seq.

Wetlands are an important system in New Jersey to filter pollutants, absorb and
slow down stormwater runoff, provides base flow to streams, and provide habitat
to various species of plants and animals. As climate change continues threats will
continue to challenge wetlands and their functioning. As the Department notes,
protecting wetlands is a resiliency strategy. The Freshwater Wetlands Protection
Act regulations require the Department to determine bhefore issuing any permit that
the activity will “not cause or contribute to a violation of any applicable State water
quality standard; ... will not cause or contribute to a significant degradation, as
defined at 40 C.F.R. 230.10(c) to ground or surface water."5!

New Jersey has lost a significant amount of its wetlands. According to the United
States Geological Survey, New Jersey lost thirty-nine percent of our wetlands
between 1780's and the 1980's.52 The Freshwater Wetlands Protection Act was
enacted effective in 1988 Since then loss continues, According to Lathrop and
Hasse's study between 1986 and 2012 New Jersey lost an additional 56,703 acres of
wetlands.® That trend continued between 2012-2015.%* That means more than
forty-five percent of New Jersey’s wetlands have been lost to development. As the
data is only current through 2015, there are over 9 additional years of potential
wetlands loss. This loss also does not account for the changes or conversions of
wetlands from a more productive type to another less productive type. Another
trend that was noted in the 2020 report.®®

51 NJ.AC, 7:7A-10,2(b)5 & 8.

82 USGS Water Supply Paper 2425.

% Hasse, | & Lathrop, R.G. (2012) i i I ate: Land Use Change in
1986 thry 2012, Center for Remote Sensing & Spatial Analysis, Rutgers University, New Brunswick,
NJ, Page 2 Table 2.1.

8% Hasse, ], supra at Footnote 32.

5 \d.
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We also know that wetlands are valuable to addressing water quality, flood control,
etc. Scientific studies repeatedly demonstrate the value and service of wetlands to
New Jersey. The Department reconfirmed these values in its “Scientific Report on
Climate Change.” Freshwater wetlands provide the following services:

+ Flood Control

s Groundwater replenishment

* Sediment and nutrient retention and export

¢ Water purification

¢ Reservoirs of biodiversity

e Recreation and tourism

¢ Climate change mitigation and adaptation including carbon sequestration, 56

Those provisions of the rule that provide opportunities to fill wetlands, impact
transition areas without the requirement to determine water quality impacts is
counter to the CWA, Further applicants should be required to engage in a robust
avoid, minimize then mitigation process people the Issuance of a permit. The EPA
notes that “water quality standards for wetlands are necessary to ensure the
provisions of the Clean Water Act (CWA) applied to other surface waters are also
applied to wetlands."”

N.J.A.C. 7:1-3- The Department should in a future rulemaking revise the definition of
“Part of a surface water tributary system.” The definition should be revised to
delete the prohibition against the connection between waters consisting solely of
groundwater flow. Wetlands provide baseflow to waterways through groundwater
connections, By requiring a surface water connection for wetlands, It ignores the
subsurface connections,

5 Scientific Report on Climate Change, page 95. (2020). See also, National Guidance Water Quality
Standards for Wetlands, U.S. EPA https://www.epa.gov/cwa-404/national-guidance-water-quality-
standards-wetlands,

67 1d.
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N,J.A.C. 7:7A-5- As noted above in the Flood Hazard Area Control Act discussion
regarding non-individual permits, there needs to be a 404(b) like process for
impacts to the wetlands and transition areas, Further, an analysis of the water
quality impacts to the receiving water bodies as wetlands are integral to surface
water bodies, should be Included in the decision on the availability of and issuance
of the approvals.

N.J.A.C. 7:7A-5.4- We support the requirement of mitigation for impacts to wetlands,
state open waters and transition areas for the use of general permits. We urge the
Department to require mitigation for all impacts and not just impacts over 0.1
acres. As noted above, NJ water quality is severely impacted by development,
Allowing continued impacts without mitigation will not achieve the goal of reducing
flooding, improving water quality and increasing NJ's resiliency to climate change.

N.J.A.C. 7:7A-5.7- We support the addition of avoidance criteria in 404(b) by
reguiring a demonstration that there "is not other practicable onsite configuration
for the project.” We would encourage the Department to include a reduction in the
size or scope of the project as another required demonstration. We also support
the addition of mitigation requirements for temporary impacts.

NJA.C. 7:7A-7.2 We support the requirement of a general permit for HDD
installation of utility lines for the reason set forth in comments to N.J.A.C, 7:13-9.12.

N.J.A.C. 7:7A-7.20 We support the revisions to the Bank Stabilization GP. We note
that it is important not only to stabilize banks but to understand the reasoning why
the project is needed and that the proposed project will likely result in
improvements to the waterway. If there is not an understanding of the causes of
the instability than projects may be designed in ways that do not ultimately
succeed,




27

N.JA.C. 7:7A-8.1(b)(5)- We support the requirement to remove impervious cover
within 25 feet of a freshwater wetland. For the same reasons that a riparian zone is
important to the health of a stream and its water quality, transition areas provide
the same benefits. Requiring the restoration of the transition area as we redevelop
is an important tool reducing flooding, improving water quality and providing other
benefits. Just as our comments in N,J.A.C, 7:13-2(b) we urge the Department to look
at expanding beyond the 25 feet,

Again, we appreciate the Department’s engagement and proactive approach in
these rules. There was significant stakeholidering over the years to reach the
proposal stage. While we believe these rules could be stronger, we support the
Department's adoption of these rules in total. We urge the Department to adopt
these rules as quickly as possible, Also as noted throughout these comments there
are opportunities to address missed opportunities or to clarify provisions. We urge
the department to start the stakeholder process on these topics as soon as
possible as well.

Respectfully submitted,

Michael L. Pisauro, Jr. Esq,, Policy Director, The Watershed Institute
William S. Kibler, Policy Director, Raritan Heédwaters

Greg Remaud, NY/NY Baykeeper, NY/N) Baykeeper

Captain Bill Sheehan, Hackensack Riverkeeper, Hackensack Riverkeeper
Fred Akers, Operations Manager, Great Egg Harbor Watershed Assoclation

Heather Fenyk, Ph.D., AICP/PP, Board President, Lower Raritan Watershed
Partnership

Elliot Rugga, Policy & Communications Director, New jersey Highlands Coalition

lennifer Coffey, Executive Director, Association of New Jersey Environmental
Commissions
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Michae! W, Klein, |D, PHD, Director of Government Relations, Pinelands
Preservation Alliance

Lindsey Kayman, New Jersey Environmental Education Fund

Anne O, Poole, President, New Jersey Environmental Lobby

Fred Stine, Co-Chair, Cooper River Watershed Association

Laurie Howard, Executive Director, The Passaic River Coalition

Laura McBride, President, Deal Lake Watershed Alliance

Alison Mitchell, Co-Executive Director, New Jersey Conservation Foundation
Marsha Benevengo, Chair, Trout Unlimited New jersey Council

Tim Dillingham, Executive Director, American Littoral Saciety

Anjuli Ramos, Executive Director, New Jersey Sierra Club

Cindy Zipf, Executive Director, Clean Ocean Action

Ed Potosnak, Executive Director, New Jersey League of Conservation Voters

Doug O'Malley, Director, Environment New Jersey
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RESOLUTION 2026.03.01

SUPPORTING SENATE CONCURRENT RESOLUTION (SCR) NO. 106 (SCUTARI D-22,
Burzichelli D-3, Testa R-1)

WHEREAS, on January 20, 2026, the New Jersey Department of Environmental Protection (NJDEP) adopted
the NJPACT REAL rules; which drastically expand the State’s “Flood Hazard Area” by creating a new area
known as the Climate Adjusted Flood Elevation (CAFE), along with sweeping changes to stormwater
management, wetlands conservation, and coastal area protection rules and regulations; and

WHEREAS, the Cape May County Chamber of Commerce has opposed the NJPACT REAL Rules and
continues to remain in opposition to the rules as written, and is alarmed by the long-term consequences these
rules may inflict on new development, redevelopment, the renovation of existing structures, and the overall
business climate in Cape May County; and

WHEREAS, the NJDEP failed to conduct a comprehensive and independent economic analysis of the NJPACT
REAL rules to determine how the rules will impact businesses, local governments, critical infrastructure projects,
affordable housing, and residents throughout the State; and

WHEREAS, the NJPACT REAL rules fail to adequately address how the new standards may increase the
State’s cost of living, devalue property, and diminish the ratable base of county and municipal governments,
which is critical for delivering essential services to businesses and residents alike; and

WHEREAS, the NJDEP circumvented the State Legislature by enacting these rules through the Governor’s
Executive Order, thereby disregarding the opportunity to adopt a more measured, reasonable, and collaborative
approach to effectively balance the risks imposed by climate change and sea level rise with the long-term
economic and social needs of the Garden State;

NOW, THEREFORE, BE IT RESOLVED, that the Cape May County Chamber of Commerce, representing
more than 920 member businesses in Cape May County and throughout Southern New Jersey, hereby formally
and enthusiastically supports Senate Concurrent Resolution No. 106 (Scutari, D-22, Burzichelli, D-3 and Testa,
R-1), which would determine that the NJPACT REAL Rules are inconsistent with legislative intent; and

Mission: To stinnilate the growih and prosperity of members and communities in Cape May Counly through advecacy, services, education,
collaboration, and leadership




BE IT FURTHER RESOLVED, that this resolution was adopted on the 12th day of March, 2026, by the
Executive Board of Directors of the Cape May County Chamber of Commerce,

1as Massood Eliﬁﬁlﬁ-\l’uliﬁ
Chair Se 'y

Barba@ﬁ’ﬁ’n‘d Jones

President & CEO

Mission: To stimulate the growth and prosperity of members and communities in Cape May County through advecacy, services, education,
collaboration, cid leadership




Resolution of the City of Atlantic City
No. 179

Approved as to Form and Lepality on Basis of Facls Se Forth Factual confenls certified to by

Deputy City Solicitor /s/Rashanna Butler Director of Planning & Devetopment/s/ Jacques Howard

Prepared by City Solicitor's Office

Council Members _MARSHALL, KURTZ, RANDOLPH, SHABAZZ & LACCA  present the following
Resolution:

ARESOLUTION APPROVING THE SUPPORT OF SENATE RESOLUTION NO. 106
(SCUTARI D-22) TO DETERMINE WHETHER THE NJDEP’S PROPOSED COASTAL
REGULATIONS ARFE INCONSISTENT WITH THE LEGISLATIVE INTENT

WHERXEAS, In the Janvary 20, 2026 New Jersey Register, 58 N.J.R. 13 247(a), the Department of
Environmental Protection (DEP) adopted a set of rules and regulations, known as "New Jersey Protecting
Against Climate Change — Resilient Environment and Landscapes" (NJPACT — REAL), which make
sweeping changes to various DEP rules and programs in response to climate change, including drastically
increasing the size of the Flood Hazard Area under the "Flood Hazard Area Control Act," P.L.1962, ¢.19
(C.58:16A-50 et 20 seq.), in addition to making changes to the state’s stormwater management, wetlands
conservation, and coastal area protection rules; and

WHEREAS, the rules and regulations will have substantial effects on ordinary New Jerseyans, by
limiting development rights for countless homeowners and property owners, devaluing property, and having
a significant impact on property tax assessments; and

WHIEREAS, the rules and regulations will increase the cost of housing in New Jersey, by greatly
- restricting development in large areas of the state and increasing regulatory costs; and

WHEREAS, the srules and regulations apply the Flood Hazard Area rules to “substantial
improvements,” meaning, improvements that are valued at 50 percent or more of a property’s value, which
occur in the expanded “Coastal Adjusted Flood Hazard Area,” creating disincentives to renovation,
redevelopment, and imposing significant economic burdens on lower-valued properties in large areas of the

state; and

WHEREAS, the rule adoption confains economic, housing, and jobs impact statements that are
severely inadequate and include little evidence, and the impacts of rules and regulations of this magnitude
should be carefully studied prior to implementation; and

WHEREAS, under the State Constitution, the duties and powers of the Executive Branch are limited
to executing those laws that are enacted by the Legislature and the Governor; and

WHEREAS, the Legislature recognizes this principle by including, within ifs laws, an explicit
authorization for an Executive Department to adopt rules and regulations to implement the law; and
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WHEREAS, in this case, the Legislature did not merely neglect to include such an authorization, it
enacted no law; and

WHEREAS, instead, the DEP proposed the NJPACT — REAL rules and regulations, which
constitute a major climate change law, unilaterally, likely with the well-intended aim of combating the
negative effects of climate change, but forgetting that the DEP does not represent the people of New Jersey
and thus that it oversteps its constitutional authority by proposing entirely new laws, and ignoring the fact
that inaction can also be an expression of the Legislature's will; and

WHEREAS, the DEP claims, in its rule proposal, that approximately 50 existing laws provide it
with the statutory authority to advance the NJPACT — REAL rules and regulations; and

WHEREAS, there ate several issues with this claim as many of the laws, including P.L.1951, ¢.80
(C.58:10-35.1 et seq.) and the "Radiation Protection Act," P.L.1958, c.116 (C.26:2D-1} et seq., have not
been amended for at least 40 yeats, meaning that the Legislature could not possibly have intended them to
authorize the DEP to combat the effects of climate change, since the issue of climate change was not salient
at that time; and

WHEREAS, in addition, the DEP fails to cite the one significant statute that has been enacted
specifically in response to climate change, the "Global Warming Response Act,” P.L.2007, c.112 (C.26:2C-
37 et seq.), perhaps in tacit recognition of the fact that that law explicitly provides the DEP with the
authority to establish a preenhouse gas monitoring and reporting program only, and that the Legisiature
specifically removed a provision that would have authorized the DEP to adopt rules and regulations to
implement the other provisions of the law, including the greenhouse gas emissions reduction goals, during
the passage of the law; and

WHEREAS, it is therefore clear that the DEP has overstepped its authority in proposing the
NJPACT — REAL rules and regulations, and the Legislature urges the DEP to follow the principles of the
Constitution and await future Legislative enactments regarding how best to protect New Jerseyans lives and
property from the negative effects of climate change.

NOW THEREFORE, BE IT RESOLVED, that the City of Atlantic City hereby formally supports
SCR No. 106, which would determine that the NJPACT - REAL Rules are inconsistent with legislative

intent.
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BE IT FURTHER RESOLVED, that certified copies of this Resolution shall be sent to the offices
of Governor Mikie Sherrill, Senate President Nicholas Scutari, General Assembly Speaker Craig Coughlin,
and State Legislators,

March 19, 2026 7:23 AM

DO NOT USE SPACE BELOW THIS LINE

RECCORD OF COUNCIL VOTE ON FINAL PASSAGE

COUNCIL MEMBER | AYE | NAY [ NV | AB. | MOT. | SEC. | COUNCIL MEMBER AYE | NAY | N.V. | A | MOT. | SBC.

AHMED ' X KURTZ : X X

BAILEY X LACCA X

CROUCH X MARSHALL X

DUNSTON X SHABAZZ X X
RANDOLPH, COUNCIL PRESIDENT X

X-Indicates Vote NV-Not Voting  AB-Absent MOT-Motion SEC-Second

This is g Certified True copy of the Original Resolution on file in t

ljf)y Clerk's Office,
DATE QF ADOPTION: MARCH 18, 2026 CLU«&'_ @L LL\[&\

{s/ Paula Geletei, City Clerk




BOROUGH OF LONGNPORT
COUNTY OF ATLANTIC
RESOLUTION 2026-35

A RESOLUTION SUPPORTING SENATE RESOLUTION NO. 106 {SCUTARI D-22)
TO DETERMINE THAT THE
NJDEP’S PROPOSED COASTAL REGULATIONS ARE INCONSISTENT
WITH LEGISLATIVE INTENT

WHEREAS, In the January 20, 2026 New Jersey Register, 58 N.J.R. 13 247(a), the Department of
Environmental Protection (DEP) adopted a set of rules and regulations, known as "New Jersey
Protecting Against Climate Change - Resilient Environment and Landscapes™ {(NJPACT ~ REAL),
which make sweeping changes to various DEP rules and programs in response to climate change,
including drastically increasing the size of the Flood Hazard Area under the "Flood Hazard Area
Control Act,” P.1.1962, ¢.19 (C.58:16A-50 et 20 seq.}, in addition to making changes to the State’s
stormwater management, wetlands conservation, and coastal area protection rules; and

WHEREAS, the rules and regulations will have substantial effects on ordinary New Jerseyans, by
limiting development rights for countless homeowners and property owners, devaluing property,
and having a significant impact on property tax assessments; and

WHEREAS, the rules and regulations will increase the cost of housing in New Jersey, by greatly
restricting development in large areas of the State and increasing regulatory costs; and

WHEREAS, the rules and regulations apply the Flood Hazard Area rules to “substantial
improvements,” meaning, improvements that are valued at 50 percent or more of a property’s
value, which occur in the expanded “Coastal Adjusted Flood Hazard Area,” creating disincentives
to renovation, redevelopment, and imposing significant economic burdens on lower-valued
properties in Jarge areas of the State; and

WHEREAS, the rule adoption contains economic, housing, and jobs impact statements that are
severely inadequate and include little evidence, and the impacts of rules and regulations of this
magnitude should be carefully studied prior to implementation; and

WHEREAS, under the State Constitution, the duties and powers of the Executive Branch are
limited to executing those laws that are enacted by the Legislature and the Governor; and

WHEREAS, the Legislature recognizes this principle by including, within its laws, an explicit
authorization for an Executive Department to adopt rules and regulations to implement the law;

and

WHEREAS, however, in this case, the Legislature did not merely neglect to include such an
authorization, it enacted no law; and

WHEREAS, instead, the DEP proposed the NJPACT - REAL rules and regulations, which constitute

a major climate change law, unilaterally, likely with the well-intended aim of combating the
negative effects of climate change, but forgetting that the DEP does not represent the people of



New Jersey and thus that it oversteps its constitutional authority by proposing entirely new laws,
and ignoring the fact that inaction can also be an expression of the Legislature's will; and

WHEREAS, the DEP claims, in its rule proposal, that approximately 50 existing laws provide it
with the statutory authority to advance the NJPACT - REAL rules and regulations; and

WHEREAS, however, there are several issues with this claim as many of the laws, including
P.L.1951, c.80 (C.58:10-35.1 et seq.) and the "Radiation Protection Act,” P.L.1958, ¢.116 (C.26:2D-
1) et seq., have not been amended for at least 40 years, meaning that the Legislature could not
possibly have intended them to authorize the DEP to combat the effects of climate change, since
the issue of climate change was not salient at that time; and

WHEREAS, in addition, the DEP fails to -cite the one significant statute that has been enacted
specifically in response to climate change, the "Global Warming Response Act," P.L.2007, ¢.112
(C.26:2C-37 et seq.), perhaps in tacit recognition of the fact that that law explicitly provides the
DEP with the authority to establish a greenhouse gas monitoring and reporting program only, and
that the Legislature specifically removed a provision that would have authorized the DEP to adopt
rules and regulations to implement the other provisions of the law, including the greenhouse gas
emissions reduction goals, during the passage of the law; and

WHEREAS, it is therefore clear that the DEP has overstepped its authority in proposing the
NJPACT - REAL rules and regulations, and the Legislature urges the DEP to follow the principles of
the Constitution and await future Legislative enactments regarding how best to protect New
Jerseyans lives and property from the negative effects of climate change.

NOW THEREFORE, BE IT RESOLVED, that the Board of Commissioners of the Borough of
Longport hereby formally supports SCR No. 106, which would determine that the NJPACT REAL
Rules are inconsistent with legislative intent.

BE IT FURTHER RESOLVED, that certified copies of this Resolution shall be sent to the offices of
Governor Mikie Sherrill, Senate President Nicholas Scutari, General Assembly Speaker Craig
Coughlin, and State Legislators.

RECORD OF GOVERNING BODY VOTE ON FINAL PASSAGE

COMMISSION AYE | NAY | N.V. | AB. | MOT. | SEC.
ARMSTRONG X X
LAWLER X X
ULMER X
X-Indicates Vote  NV-Not Voting  AB-Absent MOT-Mation, SEC-Second

G By r-; ma,‘-) ‘

This is a Certified True copy of the Original Resolution on file in the Municipal Cler,k’s \,U i MU '-._C;‘
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City of Somers Point

Resolution
No. 76 of 2026

Subject: Resolution Opposing the Proposed “Protecting Against Climate Threat
(Pact)/Resilient Environments and Landscape (Real)” Rules

Introduced By: Council President Gerety

WHEREAS, on july 14, 2025, the New Jersey Department of Environmental Protection announced
intent to amend the NJ PACT REAL regulations; and

WHEREAS, on January 20, 2026, the changes to the NJ PACT REAL regulations were adopted and will
go into effect on July 20, 2026; and

WHEREAS, the City of Somers Point opposes the amended coastal rules proposed by the State of New
Jersey. These rules will impact the availability of affordable housing, result-in environmental equity
issues, deter economic devélopment, impose an unnecessary layer of State régulation, potentially require

‘New Jersey homeowners to obtain flood insurance; and have other harmful impacts on the residents and

businesses in New Jersey; and

WHEREAS, the City of Somers Point acknowledges that climate change and sea level rise are a
dociumented risk to the coastal zone of New Jersey and its barrier island communities, requiting
thoughtful and well-reasoned response from all levels of government; and -
WHEREAS, the City of Somers Point continues to respond to the threat of tidal flooding/major coastal
storms by practicing the highest standards of coastal resiliency and floodplain management in all critical
infrastruéture and building projects, while also providing the necessary support to our local communities
in the approach, duration, and wake of major coastal storms; and

WHEREAS, the City of Somers Point is extremely disappointed in the level of transparency during this
rule making process. The coastal municipalities and counties were not included in the stakeholder meeting
when these rules were being formulated. Finally, when we were afforded the opportunity to meet with
NJIDEP staff we were told that a detailed economic impact analysis that studies the impact of these rules
on local communities would be provided, to date this analysis has not been distributed. Also, the
responses to the 2,965 comments on the initial rules were to be made public; and

WHEREAS, historically, new rules issued by the NJDEP have always been promulgated pursuant to
legislation through the typical legislative process; and

WHEREAS, in this case, like the NJDEP’s recently proposed Shore Protection Rule, there is no
legislation that authorized the NJDEP to require more stringent requirements than the federal regulations
that are now in place; and

WHEREAS, NJDEP uses a year 2100-time horizon and the 17th percentile chance of occurrence as the
basis for these regulations. Science has demonstrated that the brightest minds cannot predict with

accuracy the impacts of sea level rise over twenty years let alone seven-five years which is the basis of the
published regulations. This is supported by the fact that municipal master planning efforts project twenty
years in the future due to uncertainties. These regulations should be applied incrementally based on
twenty year projects; and

WHEREAS, by creating a new flood zone (inundation risk zone or IRZ) with strict development

“standards, expanding existing flood zones (climate adjusted flood elévation of CAFE), arid ¢reating iew 3~
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City of Somers Point

Resolution

percent impervious coverage limits (CAFRA Critical Environmental Areas), thousands of prime
developable acres of land will be either undevelopable or much harder to develop. This will impact major
projects and hurt rateables. Given that the most restrictive development limits are on lands closer to the
water, the rule would impact some of the state’s most valuable lands; and

WHEREAS, these rules as currently written do not consider the economic impact these new standards
may have on the ratables, real-estate values, development, and redevelopment statewide, but especially in
Atlantic County where we have more than $8 billion in annual tourism spending according to the New
Jersey Division of Tourism. Tourism is the largest industry in Atlantic County; and

WHEREAS, the proposed rules also do not account for the impact these higher regulatory building
standards will impose on historic structures and historic districts in the City of Somers Point, throughout
Atlantic County, and State of New Jersey; and

WHEREAS, the State of New Jersey must also consider the burden these new rules will have on coastal
municipalities, especially within their local construction offices, due to the additional duties and
responsibilities of enforcing these higher regulatory standards that will likely result in the need to hire
additional staff or enter additional public/private contracts; and

WHEREAS, these rules will also increase construction costs and impact the feasibility for public
infrastructure projects with the minimum construction height requirements for new roads in excess of
Base Flood Elevation, will be infeasible and unachievable given the path and location of the project; and

WHEREAS, despite the burden these rules will inevitably play on our coastal towns, the State of New
Jersey has not mentioned any plan for a State budget appropriation to assist coastal towns statewide with
the additional duties and functions imposed through the proposed NJPACT REAL regulations; and

WHEREAS, the proposed expansion of flood hazard areas will also create additional financial burdens
for lower and middle class property owners living in the City of Somers Point by imposing more
restrictive building standards accompanied by engineering assessments and alternatives analyses within
the newly expanded regulated areas and may also potentially result in higher insurance premiums given
the expansion of the inundation risk zone and increase of the regulated flood hazard area limits by 4 feet
vertically; and

WHEREAS, the proposed NJPACT REAL regulations are based Science and Technical Advisory Panel
Report (2019 STAP Report) entitled, “New Jersey Rising Seas and Changing Coastal Storms,” projecting
sea level rise for the year 2100 exceeding 5.1 feet, which has a probability of occurrence of approximately
17%; and

WHEREAS, since the 2019 STAP Report several key studies on sea level rise were issued as was the
International Panel on Climate Change (IPCC) Assessment that addressed sea level rise. The more recent
studies do not support the idea of a 5.1 foot sea level rise as being likely. The IPCC and all the newer
scientific reports predict that worldwide sea level rise this century will be 0-2 feet; and

WHEREAS, municipalities are required to prepare Master Plans for a 20-year planning horizon, and the
City of Somers Point strongly recommends a similar time horizon for rules based on sea level rise
projections; and ;

WHEREAS, the City of Somers Point, like a lot of Counties and Municipalities nationwide, are
experiencing a housing crisis due in part t0 the high ¢ost of hiousitig, and theése requirement will
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City of Somers Point

Resolution

significantly increase the cost of housing, making it difficult if not impossible to provide affordable
housing for the region’s workforce; and

WHEREAS, the NJDEP’s proposed expansion of flood hazard areas limits the potential capacity of
mixed income housing development and even prohibits development in most coastal areas where there is
already statutory affordable housing obligations imposed through fair share housing laws, especially as
inland development centers are being reduced in size via the State Planning process; and

WHEREAS, the proposed coastal regulations will create an Environmental Justice issue since local
residents will be detérred from improving their homes because they will have to elevate 6 feet above BFE
which they cannot afford when they improve their homes above 50 percent of its value, hence those in
most need of shelter will witness the deterioration of their homes and be forced to relocate; and

WHEREAS, the Federal Emergency Management Agency is also in the process of preparing dctaiied
updates to the flood insurance raté maps (FIRMS) that take into ‘account many factors of risk including
sea level rise; and

WHEREAS, the State of New Jersey has historically used these maps to guide public policy, and
therefore, the City of Somers Point urges the State to differ to the superseding governing body, in this
instance FEMA, and wait until the new FIRMS have been posted:before expanding flood hazard areas
through a streamlined State authorization; and

WHEREAS, with the expansion of state regulatory flood zones will come requirements by banks for
homeowners to purchase costly flood insurance. Thousands of residents who are currently living outside
the existing federal flood zone will now be thrust info a new state expanded flood zone with the potential
that they will be forced to purchase flood insurance; and

WHEREAS, while recognizing the importance of addressing climate change, as stated previously, the
City of Somers Point believes that a more gradual and balanced approach is necessary to target
incremental adjustments over time in order to mitigate the potential negative impacts that these radically
changing rules will have on the coastal towns of New Jersey; and

WHEREAS, it is imperative that the State of New Jersey consider the disproportionate burden resulting
from the implementation of such stringent regulatory standards that will challenge the people of New
Jersey living, working, and visiting in the coastal zones.

NOW, THEREFORE, BE IT RESOLVED, the City of Somers Point strongly recommends the
following: ’

1. The City of Somers Point recommends that the State abandon the NJPACT REAL rule making
process and start anew with a process that includes the Legislature and local officials and a focuses
on a comprehensive approach to fund infrastructure improvements as well as regulatory chances
based on a twenty year time horizon.

2. The City of Somers Point recommends a comprehensive and independent analysis of the potential
economic and social impacts of the proposed regulations.

3. The City of Somers Point recommends that these regulations be based on a 20- year timeframe
that i1s adjusted over time to reﬂect sea level rise and resiliency measurcs, rather than based on a

" 75-year projection.
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City of Somers Point

Resolution

4. The City of Somers Point recommends that the State of New Jersey consider the inclusion of a
budgetary appropriation to assist towns with the implementation of these rules and further,
appropriate funding to implement a State grant program to support coastal resiliency projects that
will inevitably incur greater costs due to the higher regulatory standards that include significantly
higher elevation requirements for new roads.

5. The City of Somers Point recommends that the State of New Jersey follow the same practice as
FEMA and prepare detailed flood maps, and further hold public engagement sessions across the
State, so that communities and residents can clearly understand how these regulations will impact
their areas and properties.

6. This resolution encourages Atlantic County Government to join in the litigation opposing these
regulations on behalf of all the municipalities of Atlantic County.

The City of Somers Point hereby orders copies of this Resolution be transmitted to:
Governor Mikie Sherrell;
Lieutenant Governor Cale Caldwell;
Chief of Staff to Governor Alex Ball;
Senate President Nicholas P. Scutari;
Assembly Speaker Craig J. Coughlin;
Senate Environment Committee Chair Bob Smith;
Assembly Environment Committee Chair James J. Kennedy;
Senator Vince Polistina;
Assemblyman Don Guardian;
Assemblywomen Maureen Rowan;
County Executive Dennis Levinson;
New Jersey Association of Counties (NJAC);
. New Jersey Business and Industry Association (NJBIA); and
New Jersey League of Municipalities (NJLM).

BECOARTER M AR O N
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ABSTAIN

>{ ABSENT
RECUSE

DePamphilis
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Gerety
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I, Shelby Heath, City Clerk of the City of Somers Point, New Jersey, hereby certify that the foregoing Resolution is a true copy, duly adopted
by the City Council of said City at a Regular meeting held on the 12% day of February 2026. In witness whereof, | have hereunto set my

hand and seal of the Office on the 12 day of February 2026,
\faln, BMQ,@XE@S,, o




TOWNSHIP OF UPPER
CAPE MAY COUNTY
RESOLUTION

RESOLUTION NO, 080 -2026
A RESOLUTION SUPPORTING SENATE CONCURRENT RESOLUTION NO. 106

TO DETERMINE THAT THE NJDEP'S PROPOSED COASTAL REGULATIONS
ARE INCONSISTENT WITH LEGISLATIVE INTENT

WHEREAS, In the Janvary 20, 2026 New Jersey Register, 58 N.J.R. 13 247(a), the
Department of Environmental Protection (DEP) adopted a set of rules and regulations, known
as "New Jersey Protecting Against Climate Change — Resilient Environment and Landscapes”
(NJPACT -- REAL), which make sweeping changes to various DEP rules and programs in
response 1o climate change, including drastically increasing the size of the Flood Hazard Area
under the "Flood Harard Area Control Act," P.L.1962, ¢.19 (C.58:16A-50 et seq.), in addition
to making changes to the State’s stormwater management, wetlands conservation, and coastal
area protection rules; and

WHEREAS, the rules and regulations will have substantial effects on ordinary New
Jerseyans, by limiting development rights for countless homeowners and property owners,
devaluing property, and having a significant impact en property tax assessments; and

WHEREAS, the rules and regulations will increase the cost of housing in New Jersey,
by greatly restricting devclopment in large arcas of the State and increasing regulatory costs;
and

WHEREAS, the rules and regulations apply the Flood Hazard Area rules to
“substantial improvemenis,” meaning, improvements that are valued at 50 percent or more of a
property’s value, which ocour in the expanded “Coastal Adjusted Flood Haxzard Area,” creating
disincentives to renovation, redevelopment, and imposing significant economic burdens on
lower-valued properties in large areas of the State; and

WHEREAS, the rule adoption contains econotnie, housing, and jobs impact statements
that are severely inadequate and include little evidence, and the impacts of rules and
regulations of this magnitude should be cavefully studied prior to implementation; and

WHEREAS, under the State Constitution, the duties and powers of the Executive
Branch are limited to executing those laws that are enacted by the Legislature and the
Governor; and

WHEREAS, the Legislature recognizes this principle by including, within its laws, an
explicit authorization for an Executive Department to adopt rules and regulations to implement
the law; and

WHEREAS, however, in this case, the Legislature did not merely neglect to include
such an authorization, it enacted no taw; and

WHEREAS, instead, the DEP proposed the NJPACT — REAL rules and regulations,
which constitute a major climate change law, unilaterally, likely with the well-iniended aim of
combating the negative effects of climate change, but forgetting that the DEP does not
represent the people of New Jersey and thus that it oversteps its constitutional authority by
proposing entirely new laws, and ignoring the fact that inaction can also be an expression of
the Legislature's will; and

WHEREAS, the DEP claims, in its rule proposal, that approximately 50 existing laws
provide it with the statutory authority to advance the NIPACT — REAL rules and regulations,
and

WHEREAS, however, there are several jssues with this claim as many of the laws,
including P.L.1951, ¢,80 (C.58:10-35.1 el seq.) and the "Radiation Protection Act," P.L.1938,
¢.116 (C.26:2D-1) et seq., have not been amended for at Jeast 40 years, meaning that the
Legislature could not possibly have intended them to authorize the DEP to combat the effects
of climate change, since the issue of climate change was not salient at that time; and
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WHEREAS, in addition, the DEP fails 1o cite the one significant statute that has been
enacted specifically in response te climate change, the "Global Warming Response Act,”
P.1.2007, ¢.112 (C.26:2C-37 et seq.), perhaps in tacit recognition of the fact that that law
explicitly provides the DEP with the authority to establish a greenhouse gas monitoring and
reporting program only, and that the Legislature specifically removed a provision that would
have authorized the DEP to adopt rules and regulations to implement the other provisions of
the law, including the greenhouse gas emissions reduction goals, during the passage of the
law; and

WHEREAS, it is therefore clear that the DEP has overstepped its authority in
proposing the NJPACT — REAL rules and regulations, and the Legislature urges the DEP to
follow the principles of the Constitution and await future Legislative enactments regarding
laow best to protect New Jerseyans lives and property from the negative effects of climate
change.

NOW THEREFORE, BE IT RESOLVED, that the Township Committee of the
Township of Upper, in the County of Cape May and State of New Jersey, hereby formally
supports Senate Concurrent Resolution No. 106, which would determine that the NJPACT —
REAL Rules are inconsistent with legislative intent.

BE IT FURTHER RESOLVED, that certified copies of this Resolution shall be sent
to the offices of Governor Mikie Sherrill, Senate President Nicholas Scutari, General Assembly
Speaker Craig Coughlin, Senator Michael Testa, Assemblyman Antwan McClellan, and

Assemblyman Erik Simonsen.
{4 o

CURTIS T. CORSON, J;li., Mayor
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RO O (WAN T - CN A
JOANNE R, HERRON, Township Clerk

Resolution No. 080 -2026

Offered by: Nappen Seconded by: Casaccio
Adopted: March @, 2026

Roll Call Vote:

NAME YES NO ABSTAIN ABSENT
Casaccig x
Nappen x
S. Palomba x
Z. Palombo X
Carson . x
CERTIFICATION

The undersigned, Township Clerk for the Township of Upper, County of Cape May, State of New
Jersey, hereby certifies the foregoing to be a true copy of a Resolution adopted by the Township
Committee of the Township of Upper on March'9, 2026,

YOG o K.(& OA_~s

Joinne R. Herron, Township Clerk




CITY OF WILDWOQOD
Cape May County, New Jersey
RESOLUTION

A RESOLUTION SUPPORTING SENATE RESOLUTION NQ. 106 (SCUTARI D-22)
TO DETERMINE THAT THE NJDEP’S PROPOSED COASTAL REGULATIONS ARE
INCONSISTENT WITH LEGISLATIVE INTENT

WHEREAS, In the January 20, 2026 New Jersey Register, 58 N.J.R. 13 247(a), the Department
of Environmental Protection (DEP) adopted a set of rules and regulations, known as "New Jersey
Protecting Against Climate Change — Resilient Environment and Landscapes" (NJPACT —REAL),
which make sweeping changes to various DEP rules and programs in response to climate change,
including drastically increasing the size of the Flood Hazard Area under the "Flood Hazard Area
Control Act,” P.L.1962, ¢.19 (C.58:16A~50 et seq.), in addition to making changes to the State’s
stormwater managerment, wetlands conservation, and coastal area protection rules; and

WHEREAS, the rules and regulations will have substantial effects on ordinary New Jerseyans, by
limiting development rights for countless homeowners and property owners, devaluing property,
and having a significant impact on property tax assessments; and

WHEREAS, the rules and regulations may increase the cost of housing in New Jersey, by greatly
restricting development in large areas of the State and increasing regulatory costs; and

WHEREAS, the rules and regulations apply the Flood Hazard Area rules to “substantial
improvements,” meaning, improvements that are valued at 50 percent or more of a property’s
value, which occur in the expanded “Coastal Adjusted Flood Hazard Area,” creating disincentives
to renovation, redevelopment, and imposing significant economic burdens on lower-valued
properties in large areas of the State; and

WHEREAS, the rule adoption contains economic, housing, and jobs impact statements that are
severely inadequate and include little evidence, and the impacts of rules and regulations of this
magnitude should be carefully studied prior to implementation; and

WHEREAS, under the State Constitution, the duties and powers of the Executive Branch are
limited to executing those laws that are enacted by the Legislature and the Governor; and

WHEREAS, the Legislature recognizes this principle by including, within its laws, an explicit
autherization for an Executive Department to adopt rules and regulations to implement the law;
and

WHEREAS, however, in this case, the Legislature did not merely neglect to include such an
authorization, it enacted no law; and

WHEREAS, instead, the DEP proposed the NJPACT — REAL rules and regulations, which
constitute a major climate change law, unilaterally, likely with the well-intended aim of combating
the negative effects of climate change, but forgetting that the DEP does not reptesent the people
of New Jersey and thus that it oversteps its constitutional authority by proposing entirely new laws,
and ignoring the fact that inaction can also be an expression of the Legislature's will; and

WHEREAS, the DEP claims, in its rule propesal, that approximately 50 existing laws provide it
with the statutory authority to advance the NJPACT —~ REAL rules and regulations; and

WHEREAS, however, there are several issues with this claim as many of the laws, including
P.L.1951, ¢80 (C.58:10-35.1 et seq.) and the "Radiation Protection Act,” P.L.1958, c.116
{C.26:2D-1) et seq., have not been amended for at least 40 years, meaning that the Legislature
could not possibly have intended them to authorize the DEP to combat the effects of climate
change, since the issue of climate change was not salient at that time; and

WHEREAS, in addition, the DEP fails to cite the one significant statute that has been enacted
specifically in response to climate change, the "Global Warming Response Act," P.L.2007, ¢.112
(C.26:2C-37 et seq.), perhaps in tacit recognition of the fact that that law explicitly provides the
DEP with the authority to establish a greenhouse gas monitoring and reporting program only, and



that the Legislature specifically removed a provision that would have authorized the DEP to adopt
rules and regulations to implement the other provisions of the law, including the greenhouse gas
emissions reduction goals, during the passage of the law; and

WHEREAS, it is therefore clear that the DEP has overstepped its authority in proposing the
NIPACT —REAL rules and regulations, and the Legislature urges the DEP to follow the ptinciples
of the Constitution and await future Legislative enactments regarding how best to protect New
Jerseyans lives and property from the negative effects of climate change; and

WHEREAS, the City has received and reviewed the contents of Senate Resolution No. 106
(Scutari D-22) and wishes to advance its local support for the same by way of this Resolution.

NOW THEREFORE, BE IT RESOLVED, that the Board of Commissioners of the City of
Wildwood, County of Cape May, State of New Jersey hereby formally supports SCR No. 106,
which would determine that the NJPACT REAL Rules are inconsistent with legislative intent,

BL IT FURTHER RESOLVED, that certified copies of this Resolution shall be sent to the
offices of Governor Mikie Sherrill, Senate President Nicholas Scutari, General Assembly Speaker

Craig Coughlin, State Senator Mike Testa and General Assembly members Antwan McClelian
and Erik K. Simonsen of the 1st Legislative District

;k-nnndmm

Kriél@ﬁéonnuefl, Cominissioner

< Steve Mikulski, ?bfmissioner

\@c_s%roiano, Jr., Mayor
Resolution No. 12.2— - ?) A

offered By _Me Conpet) Seconded by MiYUl=x ]

I, Lisa A. Brown, City Clerk of the City of Wildwood, do hereby certify that the foregoing
Resolution was adopted at a Regular Meeting of the Wildwood Beard of Commissioners, held this
11™ day of March, 2026, and in witness whereof I have hereunder set my hand and official seal on

this date written,
% @ . ?)U){Jwﬂ

LISA A.BROWN, CITY CLERK




SENATE CONCURRENT
RESOLUTION No. 106

STATE OF NEW JERSEY
222nd LEGISLATURE

12

INTRODUCED FEBRUARY 24, 2026

Sponsored by:

Senator NICHOLAS P, SCUTARI

District 22 (Somerset and Union)

Senator JOHN J. BURZICHELLI

District 3 (Cumberland, Gloucester and Salem)
Senntor MICHAEL L. TESTA, JR.

District 1 (Atlantic, Cape May and Cumberland)

Co-Sponsored by:
Senators Polistina, Schepisi, Singer and Amato

SYNOPSIS
Determines that DEP's “Protecting Against Climate Threats” rules, adopted
January 20, 2026, are inconsistent with legislative intent.

CURRENT VERSION OF TEXT
As introduced.

(Sponsership Updated As Of: 3/2/2026)
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A CONCURRENT RESOLUTION concerning legislative review of
Department of Environmental Protection rules and regulations
pursuant to Article V, Section 1V, paragraph 6 of the
Constitution of the State of New Jersey.

WHEREAS, Article V, Scction [V, paragraph 6 of the Constitution of
the State of New Jersey provides that the Legislaiure may review
any tule or regulation of an administrative agency to determine if
the rule or regulation is consistent with the intent of the Legislature
and, upen a finding that the rule or regulation is not ¢consistent with
legislative intent, may transmit such finding to the Governor and
the head of the agency; and

WHER£AS, In the January 20, 2026 New Jersey Register, 58 N.J.R.
247(a), the Department of Environmental Protection (DEP) adopted
a set of rules and regulations, known as "New Jersey Protecting
Against Climate Change — Resilient Environment and Landscapes”
(NJPACT ~ REAL), which make sweeping changes fo various
DEP rules and programs in response o climate change, including
drastically increasing she size of the Fiood Hazard Area under the
"Flood Hazard Arca Control Act," P.L.F962, ¢.19 {C.58:16A-50 ct
seq.), in addition to making changes to the State’s stormwater
management, wetlands conservation, and coastal area protection
rules; and

WHEREAS, The rules end regulations will have substantial effects on
ordinary New Jerseyans, by limiting development rights for
countless homeowners and property owners, devaluing property,
and having a significant impact on property tax assessments; and

WHEREAS, The rules and regulations will increase the cost of housing
in New Jerscy, by greatly restricting development in large areas of
the State and increasing regulatory costs; and

‘WHEREAS, The rules and regulations apply the Flood Hezard Arca
rules to “substantia! improvements,” meaning, improvements that
are valued at 50 percent or more of a property*s value, which occur
in the expanded “Coastal Adjusted Flood Hazard Arca,” creating
disincentives to renovation, redevelopment, and imposing
significant economic burdens on lower~valued propertics in large
areas of the State; and

WHEREAS, The rule adoption contains ecoromic, housing, and jobs
impact statements that are severcly inadequate and include little
cvidence, and the impacts of rules und regulations of this magnitude
should be carefully studied prior to implementation; and

WHEREAS, Under the State Constitution, the duties and powers of the
Executive Branch are limited to executing those laws that are
enacted by the Legislature and the Governot; and

WHEREAS, The Legislalure recognizes this principle by including,
within its laws, an explicit authorization for an Executive
Department to adopt rules and regulations to implement the law;
and
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WHEREAS, However, in this case, the Legislature did not merely
neglect to include such an authorization, it enacted no law; and

WHEREAS, Instead, the DEP unilaterally adopted the NIPACT -
REAL rules and regulations, which constitute a major climate
change law, overstepping its constilutional authority by adopting
entirely new laws, and ignoring the fact that inaction can also be an
expression of the Legislature's will; and

WHEREAS, The DEP claims, in its rule adaption, that approximately
50 existing laws provide it with the statutery authority to advance
the NJPACT — REAL rules and regulations; and

WHEREAS, However, there are several issues with this cleim as many
of the laws, including P.L.1951, .80 (C.58:10-35.1 et seq.) and the
"Rediation Protection Act," P.1..1958, ¢.116 {C.26:2D-1) et scq.,
have not been amended for at least 40 years, meaning that the
Legislature could not possibly have intended them to authorize ths
DEP to combat the cffects of climate change, since the issue of
climate change was not salient at that time; and

WHEREAS, [n addition, the DEP fails to cite the ore significant statute
that has been enacted specifically in response to climate change, the
"Global Warming Response Act," P.L.2007, c.112 (C.26:2C-37 et
seq.), perhaps in tacit recognition of the fact that that law explicitly
provides the DEP with the euthority to establish a greenhouse gas
monitoring and reporting program only, and that the Legislature
specifically removed a provision that would have authorized the
DEP to adopt rules and regulations to implement the other
pravisions of the law, including the greenhouse gas emissions
reduction goals, during the passage of the law; and

WHEREAS, It {s thercfore clear that the DEP has overstepped its
authority in adopting the NJPACT — REAL rules and regulations,
and the Legislature urges the DEP 1o follow the principles of the
Constitution and await future Legislative enactments regarding how
best 1o protect New Jerseyans lives and property from the negative
effects of climate change; now, therefore,

BE IT RESOLVED by the Senate of the State of New Jersey (the
General Assembly concurring):

1, The Legislature declares that the rules and regulations
adopted by the Department of Environmental Protection in the
January 20, 2026 New Jersey Register, 58 N.J.R. 247(), and krown
as “New Jersey Protecting Against Climate Change — Resilient
Environment and Landscapes,” are inconsistent with legisiative
intent.

2. Copies of this resolution, as filed with the Secretary of State,
shall be transmitted by the Clerk of the General Assembly or the
Secretary of the Senate to the Govemor and the Commissioner of
Environmental Protection.
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3. Pursuant to Article V, Section IV, paragraph 6 of the
Constitution of the State of New Jersey, the Department of
Environmental Protection shall have 30 days following transmittal
of this resolution to amend or withdraw the rules or the Legislaturs
may, by passage of another concurrent resolution, exercise its
authority urnder the Constitution to invalidate the regulations in
whole or in part.

STATEMENT

This concurrent resolution embodies the finding of the
Legislature that the rules and regulations adopted by the
Department of Environmental Protection in the January 20, 2026
New Jersey Register, 58 N.J.R. 247(a), are not consistent with the
intent of the Legislature. The Department of Environmental
Protection would have 30 days from the date of transmittal of this
resolution to amend or withdraw the toles and regulations or the
Legislature may, by passage of another concurrent resolution,
exercise its authority under the Constitution to invalidate the rules
and regulations in whole or in part.



Pew

May 7, 2026

The Honorable Bob Smith The Honorable James J. Kennedy

Chair Chair

New Jersey Senate Environment and New Jersey Assembly Environment and
Energy Committee Solid Waste Committee

State House State House

125 West State St. 125 West State St.

Trenton, NJ 08625 Trenton, NJ 08625

Submitted via e-mail
Dear Chair Smith and Chair Kennedy:

The Pew Charitable Trusts (Pew) appreciates the opportunity to express its continued support
for New Jersey’s Resilient Environments and Landscapes (REAL) rules as implementation moves
forward. Since the beginning of this process in 2020, Pew has supported the State’s efforts to
protect New Jersey communities by modernizing current land use and environmental rules to
better account for future flood risk. Pew commends the New Jersey Depariment of
Environmental Protection (NJDEP) for carrying this work through to adoption after several years
of public engagement, scientific analysis, and iterative and thoughtful rule development.

As Pew has noted in prior comments on the New Jersey Protecting Against Climate Threats (NJ
PACT) regulatory reform effort, the State faces current and future climate vulnerabilities that
require a thoughtful and comprehensive response. The REAL rules, as part of NJ PACT, reflect
such an approach. By integrating sea-level rise, chronic and nuisance flooding, and future
inundation into regulatory and permitting programs while also supporting green infrastructure,
the rules will help ensure that new and redeveloped buildings and infrastructure are safer,
more durable, and better suited to the conditions New Jersey residents are increasingly facing.
With over 600,000 residents already living in high flood risk areas and a clear and growing
threat from sea-level rise and flooding, it is both prudent and necessary to update rules that
guide how and where new homes, infrastructure, and public facilities are built.?

QOutlined below are key aspects of the REAL rules that Pew supports as implementation
continues.

1 Rebuild By Design, https://rebuildbydesign.org/nj-flood-risk

pew.org
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I, A Strong Basis in Applied Scientific Data

Pew commends the State for grounding the REAL rules in available scientific data drawing on a
long record of sea-level data and localized modeling. New Jersey's sea-level rise guidance relies
on tide-gauge records at Atlantic City, Cape May, and Sandy Hook that extend back to the
beginning of the 20th century.? The New Jersey Climate Change Alliance’s Science and Technical
Advisory Panel was initially convened in 2012, releasing its first report in 2016, and later
reengaged to develop a 2019 report incorporating more recent peer-reviewed science and New
lersey-specific projections for various time periods extending to 2150. That work is reinforced
by the 2020 Scientific Report on Climate Change, the 2021 Sea-Level Rise Guidance, a series of
New Jersey-specific rainfall studies, and most recently the 2025 New Jersey Scientific Report on
Climate Change. The result is a framework built on decades of measured change, years of
expert review, and planning horizons through 2100 and beyond that better match the useful
life of buildings and infrastructure.

1. Preparing for the Realities of Future Precipitation and Inundation

Pew applauds the State’s decision to prepare for future inundation, rather than relying solely
on past flood patterns to guide future development. New Jersey residents know too well the
devastation that flooding can cause, and that risk is increasing along the coast and inland.
NJDEP has noted that 67% of New Jersey’s coastline is already at high or very high risk of
coastal erosion, and 98% of the coastline is projected to be at medium to very high risk to sea-
level rise.?

The severe consequences of Superstorm Sandy were an important illustration of the need for
caution and preparedness, and subsequent storms and recurrent flooding have further
demonstrated that sea-level rise and increased precipitation events are not theoretical or
distant. Tropical Storm Ida, that caused 30 deaths and pushed 12 rivers over 100-year flood
levels, similarly underscored the need for the State’s inland protections. NJDEP's analysis of
Tropical Storm Ida case studies show flood elevations averaging 3.1 feet above FEMA’s 100-year
flood elevations. The new rules strengthened the flood protection standard to whichever is
higher: NJDEP’s mapped flood elevation plus 2 feet or FEMA’s 100-year flood elevation plus 3
feet. This better aligns flood protection standards with the type of rainfall and riverine flooding
the State has already experienced and that scientists in the field anticipate occurring more

2 Sea-Level Rise Guidance in New Jersey, : .. resilientni/docs/dep-guidance-on-sea-

level-rise-2021.pdf
% New Jersey Coastal Management Program Section 309 Assessment & Strategy 2016-2020,

https://www.nj.gov/dep/cmp/docs/new-309-strategy-assessment-%202016-2020.pdf
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frequently in the future.* Preparing for future inundation at the time projects are designed and
permitted is a practical approach that avoids building risk-exposed homes, infrastructure, and
public facilities.

11l. Embedding Resilience Within Construction Standards Reduces Long-Term Costs

Pew supports the State’s recognition that accounting for future risk can save money over time,
While resilient design and siting decisions affect project planning in the near term, the long-
term costs of failing to account for flood risk are often much greater. The State’s Economic Risks
of Climate Change report projects that, by 2050, approximately 67,000 homes and 75,000
people in New Jersey could be at risk from annual flooding due to intermediate sea-level rise,
and that New Jersey will rank third nationally in population and number of homes at risk from a
severe coastal flood. That analysis also notes that flood risk can weigh on property values and
housing markets over time, even in areas that do not experience direct damage in a given year.”

Pew supports the use of 2100 as an appropriate planning horizon in REAL Rules and in the sea-
level rise guidance. The guidance highlights that as of 2019, 25% of New Jersey’s housing units
were over 70 years old, and 7 of the 10 most heavily traveled New Jersey bridges were built
prior to 1940.8 Based on these past trends in project and building life, decisions about where
and how New Jersey builds today will shape risk for generations.

When homes, businesses, roads, and utilities are built to standards that do not reflect
foreseeable future flooding, the greater costs of lost operation, repairs, and replacement are
borne by residents, local governments, businesses, insurers, and taxpayers. Incorporating
resilience principles into construction standards can help avoid repeated losses, reduce
disruption, help with the availability and affordability of insurance coverage, and support
greater long-term stability for communities.

IV, Clear Standards and Practical Implementation Support Resilience

Effective resilience policy depends not only on strong standards, but also on continued
implementation. Here, New Jersey has laid substantial groundwork over time. In 2019,
Executive Order No. 89 established the State’s Chief Resilience Officer and Climate and Flood
Resilience Program and directed development of the Statewide Climate Change Resilience

* New Jersey Inland Flood Protection Rule, https://dep.ni.gov/inland-flood-protection-rule/lessons/

5 Economic Risks of Climate Change in New Jersey, https://dep.nj.gov/wp-
content/uploads/climatechange/economic-risks-of-climate-change.pdf

6 Sea-Level Rise Guidance in New Jersey, https://www.nj.zov/dep/berp/resilientni/docs/dep-guidance-on-sea-

level-rise-2021.pdf
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Strategy, which includes 127 recommended actions across six priority areas. REAL is one clear
way the State has translated resilience planning into on-the-ground decision-making for how
and where development proceeds. It is also consistent with the State’s broader effort to
incorporate flood risk into real-world decision-making, including New lJersey’s 2023 flood
disclosure law requiring landlords and sellers to disclose whether properties are located in
FEMA Special or Moderate Risk Flood Hazard Areas.’

New Jersey has been a leader in resilience planning, coordinating across State agencies,
collaborating with the scientific community, business leaders, and the general public. The years
of carefully examining the data on disasters, losses, threats, and mitigation options, however,
mean little until the plans and objectives are translated into appropriate permitting, siting, and
design requirements to safeguard New Jersey's people and assets. Repealing or weakening
resilience requirements at this implementation stage could diminish efforts to carry out the
broader framework that the State has already developed.

V. New Jersey is a National Leader in Resilience

Finally, New Jersey’s adoption of the REAL rules puts the State on the cutting edge of investing
in long-term resilience. Nationally, a growing number of state resilience commitments and
plans call for more risk-informed development and [and use decisions. Pew has shared the REAL
rules with members of the State Resilience Planning Group, a Pew-maintained peer network of
state resilience leaders from across the country, citing New lersey’s approach as one of the
most comprehensive and promising resilience actions to address risk in a coastal state. New
Jersey has been at the forefront of emerging state government responses to growing risk, and
Pew urges the State to continue that leadership. A forward-looking resilience framework and
application of these carefully crafted REAL standards will enhance New Jersey's long-term
prosperity by helping to protect residents, reduce avoidable [osses, and provide clearer
expectations for future growth and investment.

Conclusion

For these reasons, Pew supports New Jersey’s implementation of the REAL rules and commends
the State for taking a science-based, forward-looking approach to resilience. The rules reflect a
thoughtful effort to integrate climate considerations into environmental land use policy ina
way that better protects residents, infrastructure, and communities over the long term. We
urge the legislature to reject any attempt to derail these critical standards.

7 p.L. 2023, Chapter 93, https://pub.njleg.state.nj.us/Bills/2022/PL23/93 .PDF
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Pew appreciates the years of work that have gone into this rulemaking and encourages
continued implementation that is clear, practical, and grounded in the State’s demonstrated
need to prepare for rising sea levels, stronger storm impacts, and future flood risk.

Sincerely,

Festimn e Al

Kristiane Huber
Officer, U.5. Conservation
The Pew Charitable Trusts

cc

Senate President Nicholas Scutari

Senator Linda R. Greenstein, Vice-Chair, Senate Environment and Energy Committee
Senator John F. McKeon

Senator Parker Space

Senator Latham Tiver

Assemblywoman Alixon Collazos-Gill, Vice-Chair, Environment and Solid Waste Committee
Assemblyman Ravi S. Bhalla

Assemblyman Michael Inganamort

Assemblyman William B. Sampson IV

Assemblyman Gerry Scharfenberger



