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NEl.l LEGISLATION - PROHIBITTON OF
BSVERAGES IN CERTAIN UNLICENSED
DISORDERIY PERSONS OFAENSE.

Decenber S, I97.?

CONSUMPTTON OF SPECIFIED ALCOHOLIC
PREMISES - VIOLATION THERECE lS A

On October 3t L977, Senate Bill f$o. 1802 was approved and
thereupon became Chapter 244 of the Lar,rs of New Jersey of L977, effective
inmadi:t-alrr

The Act is not a supplement or amendment to Tit1e 33 of the
Revised Statutes, the Alcoholic Beverage Law, but a general law establishing
a disorderly persons offense for the proscribed activity. Violations thereof
are to be reported to and processed as other disorderly pexsons offenses
and not with the Division of Alcoholic Beverage Control.

Since the subject matter of the act does involve alcoholic
beverages, it is being published herein for informational purposes, and
provides as follovrs:

l. No person owning or operating any restaurant, dining
room or other pubLic place where food or liquid refreshments are
sold or served to the general public, and for which premises a
license or permit authorizing the sale of al-coholic beverages for
on-premises consumption has.not been issued;

a. Shall permit or aliow the consumption or [sicJ
alaoholic beverages I other than r{rine of, a matt alcoholic
beverage, in a portlon of the preniseg which is open to
+ha h,rt.il i ^. ^r

b, Shall charge any adnission fee or cover, corkage or
service charge or advertise inside or outside of such prernises
that patrons rnay bring and consurne the ir own wine or nralt
alcoholic beverages in a portion of ttre prernises whicb ie open
to the public.

c. Shall permit or al-low the consu.nption of wj-ne or
maLt alcoholic beverages at times or by peraons to whom the
service or consftrption of atcoholic beverages on licensed
premises is prohibited by State or municipal law or re$tlation.

2. t{othing in this act shal1 restrict the right of a
municipality or an orriier or operator of a restaurant, dj-ning roon
or other public place where food or Liquid refreshments are sold
or served to the general- public frorn prohibiting the consumption
of alcoholic beverages on such premises referred to herein.

3. Any pexson violating any provision of this act is a
disorderly personr and the couf,t, in addition to such sentence as
nay be inposed for the disorderly person violation, may by its
judgment bar any owner or operator violating this act from
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4- Ttris act shal-l take effect inmediately'

For aalditional explanatory pu:rPoses r the Statement annexed

to the aforesaid legislation is reproduced as follows!

STATNMENI

Thj-s bill would prohibj-t customers of restaurants. 
'liningrooms or other food establishments open to the general public from

bringing vrith them and consuming their ovrn alcoholic beverages.
The bill vrould not prohibit persons and oxganizations arranging for
private parties in portions of unLicensed prernises from nlaking
arrangements for provision of aLcoholic beverages for those
attendj-ng a pltivate Party.
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permitting or allowing consumption of wine or' malt alcoholic
ieverages- in his premises as authorized by tlis act'

DATED: Novenb er 2, L977

DATm: Novenlc eE 2, L977

JOSEPH H. LERNER
DTRECIOR

JOSEPI{ H. I]MNER
DIRECEOR

2. NEW LEGISIATION - CI,ASS RENE!'IAL PROI{IBITED IN CERTAIN CASES.

on October 3, L977, Assenlcly Bil1 No. 1875 vas approved and
thexeupon became ctraptec 246 of the Laws of New Jersey of L977, effecti-ve
irunediateLy. The Act which supPlements Titl-e 33 of the Revised statutes
provides as folLows;

1. No class "c" license, as the same is defined in
R.S. 33:1-12, shall be rene$ed if the same has not been actively
used in connection with tl]e operation of a licensed premises
vrithin a period of 2 years pr ior to the comnencement date of the
license period for which the tenewal application is filed unless the
director, for good gause and after a hearing, authorizes a further
application for renewal; plovided, however that, if the licensee
has been depriveil of the use of the Licensed premises as a result of
eminent dornain fire or other casualty' and establishes by affialavit
filed with the director that he is naking a good faith effort to
resume active use of the license in connection with the operation of a
licensed premise then the period of 2 years provj,ded for in this
section shal-l be automatically extended for an additional period of
2 vears.

2. This act shall take effect inmediately.
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3. APPET,I,ATE DECISIONS TTIDCFW 
^TM\/- McCRAy v.

Cledis McCray. anIndividual, t/a Cletets
t,race,

Appellant,

Municipal Board of Alcoholi:
Beverage Control of the Cityof Jersey City,

Re spondent .

Boffa & Wll1is, Esqs.r.by Steven-R. Maslo, Esq., Attorneys forAppellant
Thoroas Fodicer-Eiq.,,by.Bernard Abrans, Esq., Attorneys for

Re spondent
BY TITE DIB86{OR:

The Hearer has filect the followlng report hereln:

-@5._Bes.!_
This is an appeal.fron the actlon of the MunlclpalBoard of alcoholic Beveragi'controi-oi--ine.city of Jersey clty(hereinarter Boarn) wnrcnl on-ii"6""q.i_i, litt; ils;;qiJi ipperrant'sPlenary Retall Consunptiori trcense d-l i'r'for'pienlsis l+01 Oiean

ty9lt", Jgrsey C1ty, ior.seveaif-iive 6iys ioirowrne-a'iinii"erhatr, on-February ji 1979t appeiJ.ant anoiecl, 
"uiie.Ea-a"a----pernitted gambllng upon'the iicensed pr-oris6s; in vioration ofRu].e 6 of State Reguiatlon No; 2il-- ---

Upon f1l1ng of the appeal, the Director of thls
l:"i:1"1r_by 0rder dated-March tor'igZii stayed trre rnfosi[lonor tne suspenslon pendlng deternliratibi'of tlre app"ai.- ----

Appellantrs petltion of appeal contends that thefinding by the B?:ara nas erroneous as agairst ttri weieiit-oi"tn"evidencer. and without basls 1n fact or i.*. The Board deniesrnese contentions and averred that there was anple eviclenceupon whlch lt predlceted lts flndlngs'and acti.oir
A de novo- appeal uas heard in this Division, pursuanttc Rule 6 or staE FaETrafi;;-rvo.-ri,-irith ruri -;p;;ilfuiy 

arrordedthe parties to present evldence arri'"ross-exanlne ultnesses.

0n Appeal

c0NCLUSI0NS
AND

ORDER



The appellant, Cleclis McCrayr testlfled that on
February 5. 19?6, h-e- nas called to the licdnsed preElses as a
result bf a poHce lnvestlgatlon' When he arrlvedr he was
confronted wlth a search rrartant and instructecl to open a safe
located under the bar. A slot 1n the safe pernitted recelpts
to be droppecl therelr5 but appellant was the only person rith the
conblnatl-on to open the safe. In lt vas illscovered a rrnunbers
slIorr. and a further search of a snall rear storage roos also
revialed sinllar s1ips. He professed ignorence as to hou
such slips f ound thelr $ay to those locatlonsr contencllng that
his bartbntler, Aaron Thonast had. been forbltlden to permlt ga!0b11ng
materlals ln the ptenlses.

In order to neet the burden requlred by Rule 5 of
State Regulatlon No. 1Jr appelJ.ant ruust show manifest error, or
that the actlon of respondent Board. vas clearly agalnst the
loglc and effect of the present_ed. facts. Hu{pol B,erqgn. E!c.t

f#:+ffi' r133"1.bi. (f33.,f;,f t;rl?r+7 
) i Nordco. rnc.
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The appellant offered no e:cplanatlon vhatever
Dresence of the eanbllns sl1ns dlscoverecl lnrespectlng the presence of therespectlng the presence of the ganbllng sJ-lps dlscoverecl ln the

safe and store toou. The unerplalne<l fallure to calL rritnessescalJ. rritnesses,
$ho have relevant knowledge of the lncldentr to testlfy, permlt s
the ralslng of aa adverse lnference that thelr testlnonli, 1f
slven. nould have been unfavorable to the appellant. Hlclcmaglven, nould have been unfavorable to the appellant. Hlclman v.
Face.'82 l{.J. super. l+83 (App. Div" 196t+); Oixelr y. B E;.PEE.r . Div" 1961+); oiNeir v. gmTEE;-
TBT..I. super. 82 (App. Div.

Super. l+83 (App. Dlv" 196\); O-,$err v. gGEil
82 (App.-D1v.), et4:9. s'cEiIEEiT0ifrf368

(19r2)

Appellant contends that he had no knowledge of
the ganbDng paraphernalla dlscoverecl ln the prenlses, Ilovever,
1t ls veIl establlshed thet, a llcensee ls responslble for the
acts of persons enployed on the llcensed prern{ses, anct 1s ful-ly
accountable for thelr actlvlty clurlng such enploynent. fn re

ffi ' #. *nI;"*of;t; 
?i3,loBl;.'i;;' i ?uR,llffiffiilatlon No. 20.

Furtheruoa€, the responslblltty of, the llcensee
does not tlepend upon hls personal knovledge or partlcipatlon.
In fact, it has-beeo helil that I llcensee 1s not relleved
even lf'the enployee vlolates the expllclt lastructlons of the
1lcensee.
36 N.J. 3rrJb N.J. J* ( lyo | ,l.
39 (App. DIv. 1951).

.t
per

My eranlnatlon of the facts and the appllcable 1aw
generate no doubt that thls charge sas establlshed by a falr
preponderance of the cred,lble evid.ence. f have also consld.ered
the other natter asserted 1n appellantt s Petltlon of Appeal,
1.e., clenlal. of alleged request for postponenent of the Boaidrs
hearlng, and flntt lt devold'of nerlb.
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Therefore, I conelude that tbe appellant basfalled to sustaln the burden of estabrlshrne t[ii-t[e-noira'sactlon vas ertoneous and should be reverseai aJ-requi";d-F '
Rule 6 of .3tate Regulatlon No. lf.

_ ^_It 1s, accordlngly, reconnendecl that an orderoe enEered -affLrnlng the Boerdts'actlon. dlsnlssltrE theappear, end relnposlng tne effectlve dates of the Euspenslonor-rlcelse. prevlously lnposecl by the BoarC, and stajred byorder of the Dlrector.

CONCLUSTONS AND ORDER.

. No &rceptlons to the Hearexr s Report were fiLedpursuant to Rule 14 of State neiarJaU.on No. 15.

HavlnE fu1ly consldered the entlre recoid hereln. ln_cludlns the traiscrrpis oi t[e-iesilioil;-fi"-;;iirtI,"il& ur"
fsarerrs Report, I concur ln the tfnainls and reconnendatlons ofthe Hearer, €nd adopt then as ny concluElons irertfn.

Accordlngly, lt 1s, on thls 19th day of July 1!//,
ORDERED that.the actlon of the respond.ent Board ofAlcoho11c Beverage controt of tirC city -or-qe-r;A-'Ciry-il*riia_

ilf -e'q'il'Hl €H:':h:'diiF:f.iilHii,.;i-t*t:"*i*:i:1"
be errd the same ls hereby afsdiged;:ana it fs turthLi, ---

_ oRDER.ED tr"!.ry order dated March J.O, 19ZZ staylnq tneBoardb suspenslon pendln! detemrnatio;-;f-th1; 
"pp!.i-i'"-^Jf;a tn"sane ig heieby vacited; ;na-ii-1;-il;iil""

ORDERED that plenary Retall Consunptlon Llcense C_L5for prenlses 401 ocean !ve-nue, .rers-y city, irew-J";;;t;; La tn"sane is herebv susoended for ieventyLgve'(zil aiy-"-"6.ii"Ii"s
2 : oo 

_ 
a. m. rtruisdan .tugusi -4, -iit7 -ena-i"rdin6tr"L-zioo-i.il

Tuesday, october ie, A9ZT.

Joseph H. Lerner
Dlrector
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4.. APPELIATE DECISIONS - YESTERDAY I S, INC.
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v . lsRWooD.

Yesterdayt sr Inc.,

Skoloff

Gruent

follovs:

Appellantt

v.

Mavor and Council of the
Boiough of Norvood,

On Appeal.

c0l{ctltsT0$s
AI{D

ORDER

BY TEE

Respondent.
.a

and Wo1fe, Esqs.r by Saul A. Wolfer Esq.r Attorneys for
Appellant

011ck enct-Rltvo, Esqs., by Marvln 011ckr Esq.r Attorneys
for Respondent.

DIRECTOR:

the Hearer has fll-erl the follovtng report hereln:

Hearerrs Report

The speclal condltlons tn dlspute are as

Thls is an appeal fron the lnpositloll of certaln
snecial condltlons attached to the renevaf of appellantts
Pienary Reta1l Consunptlon Llcense C-l+r for prenlses 410 Tappan
Road, Nornood, by respondeot Mayor and Councll of the Borough
of N6rvood ( herelnafter Councll-).

1. Off street parklng shall be llulted to
elghteen (18) passenger.notor v€hlcles; and

2. 0ccupancy of the bulldlng shaLl- be llnlted
to elghty (8o) persons.

In its petltlon of appealr appellant contends
that the speclal qondltlons are an unreesonable ererclse of the
dlscretlon reposlng ln respondent Councll anl not based upon any
competent proof subaltted. Furthermore r its actlon uas arbitrary
and capricious.

In its ansuer r the Councll denies the allegatlons
and i.nterposes four.separate defensesr as foLlows:
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(1) Appellant 1s barred by the appllcatlon of thegqultable doctrlnes oi estopfil, m.iver and
1..49:r. havlng consented to' Safti conaftfonsln 1975; and

(2) ApBellant 1s barred by the doctrlne of res
J.uallgal3r 1n lhat, an- order nas enteredG
r"larch Z+, .1976t-by the Director, afflrningthe lppositlon by the Councll of a seven
day_suspenslon for v1o1atlng ttrese saoi 

-

conditlons; and

(3) Appellantts premlses are a non-c onformlng usein a residental zone, the unlinlted lncrEased
use of whlch would. constltute a nulsancel and

(l+) The Councll nould not have renewed the llcense,
based upo5r prlor exp€rlence and conplalnts,tdthout the sald condltlons belng liposed.

Prellnlnarlly, f observe that two of the Councllrsfour defenses are rlthout mtirlt.
A llc€nse renewal is treated as a nes aDDllcatlon

and any-speclal cord.ltlons attached to the reneual nai'te
pppealed.to this Div1slon...Tbgs, the defense that t# ippellant
he.s -heretofore conplleal rrlth the' conalltlons voluntarffy iha 

-fs,
thef€fofer_barred by the appllcatlon of the equltable doctrlnesof estopp€J., ralve! and laahes, ls ylthout ner1t. AddltLonallv.1t ls appar.ent fron the legtluoay that the appellant agre€d to"the contlltlons for tLle 19?5-76 licenslng yeai'on1y.

Slnllarly, the CounclLrs separate defense that thelssue,F*. !9"+ prevlously tteterml.ned (the-doctr1n9 of &.g, luaicita)
when thls Dlvlslon afflrned the Councllls lnposltlon o?G -
11:geltlg1l for.violatlon of the sene conctltlbns durtng the
127?-?? Ilcenslng year, ts-rtthout ggll'-t. Tbose condltlons e)rplredrftth the l.lcense at tbe end of lbe 1975-76 11cens1ng year.
The very basls of thls appeal. ls the alpiU.antrs otjeiiion tothe relnposltlon of selat condltlons foi- the 1976-??-llcenslng year.

An appeal de novo nas held ln thls Dlvlslonpursuant to Rule 6 of Stat€ Regulatlon No. 15. wlth fuLl
opportunl ty afforded the partles to lntrod.uce' evld ence and
cross-exaralne rrltnesses.

The natter vas heerd on tvo dates, Decenber 6, 19?6and January 20, 1977.

. .._To."gpport of the Councllrs actlon, Mayor Raymond
McKenna testifled that the conditlons eristant 1n 197t, vhieh
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notivated the lnposltlon of condltlons on the 197r-76 Llcenset
included the follow'ing:

"The peopJ-e tbat w€re conplalning to ne
conplalned about the fact of youngsters conlng out
of the tavern. urlnatlns on their Larm. the screectavern, urlnatlng on their J.armr the screeching

es at a1l hours of the nleht. vounsstersof brakes at all hours of the nlghtt youngsters
leavlng the tavern or patrons leavlng the tavernt
cars parked all over the streets, parked on thelr
resldentlal street, parked down the street, the
slannlng and ban ging of doors, Iate hours ln the
nornlng vhen the tavern closed, the fact of boisterous
noise, the fact of beer bottles thr own on sone of the
resldentsr lawn, the fact that sone peoplers
health nas Jeopardized by the fact that they vere
awakeneal at all hours of the night by thc vehicles
leavlng .

All thls led up to the governlng bocly to
take actlon and try to resolve the sltuatlon a-rd try
to restore it to the more or l-ess c ountry tavern that
erdsted there or a neighborhood tavern that eristed
there prior to Yesterdsyt s.tt

The Mayor also testlfled that, fron hls recollection
under the prevlous m3n6g€merrt r approxlnately fourteen cars could
be parked at the prenisesl el-even 1n front, and. three or four
1n the rear. Additlonal-l-y, the average number of. patrons rras
elghteen to tventy during the week, antl rr...22, 2I+ r naybe 26 at
tops, usually on a Saturday afterniron.rr He th6n t6stifletl as
folLous !

"Q. Today, s1r, the conplalnts that you get
or frod personal knowled.ge of your orrrr,
do you knoy the average nunber of people
there durlng the week and weekends?

A. I have no 1dea, Just fron the conplalnts
of the people.

Q. Fron the conplalnts of the people, have you
heard?

A. I nould say, fron listenlng to the people,
over a hundred people, 120 people.tr

I

0n cross exanlnatlon he adnlttetl that now. as
prevlous!-y, there 1s no 1lve entertalnment of any klnd,'or a
dance floor, ancl the baslc d,lfference ls the younger age of the
patronage under present ownershlp.

As a result of the coroplalnts fr onr resldents, the
Borough problblted parklng on Tappan- Road and adjacent str6ets
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i3^lhg.lq "drate area of the llcensed premises. He adnlttecllnat these restrlctlons are noi-ioi"*rri.rrom throughout the::l:Yg!',lIthough :.t rs [rre d.,i"iiii,s*i.ntention to nake themun:.rorn in the future.
Pn] I r'

!:t"it gr tt " 6:ii:ir:'lii r.:"f "3;fi!3'i"'t3l.lF;""1'if,"'3"" onaday of the hearil.,g"

91-l$: flrst rtay of testimony, he stated tha
l"n" lT, ilg"eased. t o ac c oonod.ai6 appror.nateiy
u r,ue rlrst day of testimony, he stated that the

::::ilg vas_recently iacreaseb to econnoAate aonro:d.nateLv
:_9u9 "ly per s ons . doidi iniii;, " ;ff ;T#'fi";5fl i ""f'rffi iE'{ oor:I"I-!|? licensed prenlses [;"ira;-il; Jinro*rrrtolw t'o hrrndrl:" ;":l: **:^":::u^ t!;.1 ;; ;fr ;' i," ;' il; ;ffi 

" 
;Hff t;ri*'dii" r,,!li""a

:i_:T:"^l:"g::q_"FnEii[., ""il'initfi
I il:"k ;,'|#ft T 3i: lffi : f li+ "Ir$' i3,, ol"i"ll l$"i3ri"t,'i1ir" -_--v ..q.r.r ."q .*aq_r t_rEy w€r€ for the perlocl JuJ-y I t 1925
:H9Yg? ruly 1t 19?6: -r[;-;;r;ili"iJ,,rJ"u for arteged patronrl::oll9"t 11 the adjacent arei rncluaring urrnatlng on rarms.Deer cans -and other f,avern r"Gt"ii-iilis ritterrne the lnnerllate
nlsconctuct 1n the adjacent arei lnclualing urlnatlng on lawns;Deer cans -and other tavern relat.a - ii.i-i r i r+--, no *ha {,n,,.a,r r.auq oLner tavern _related ltens-Iitt€t1ng-the lnnedalea; vandal-1sn to cars and ur.,rloit-. -il',r <r.,oo,.h onrr rralr{ nrrand property; louct speech-and veblcularnoisesl and lllegal parklfi.

DrErcole sdnltted that the appeJ-lant properly
:.TtT11"9, the patronag!.rithln its-prenrses, and, upon lts
911 gronertv; as the p6rice Gd iJ-*E-.itna to calls from theravern only once or til;;-du;;"e-[hiJ-tir" perlod. He averredEnat '...the sltuatton has lu-rproved trenendously wlth tberestrictions inposed on ttre-licenIJa'iienrses... (as)... rrve
?l:"tYgg prior to tne-restrrcai;;;-;aft.golng ln and out of the
_19I;-ilamlns of car aoorsr-iUi-i[oii'i"". seturatect rlth
;3ol:t;P'^*T'nlt_,Street, a6uure iiii"al.. there rrsre atnays(: "" t.,' $.rf s paraed on resldental streets surrouncllng th6j1-"=":9d prenises. . . r wouia-i,iv [n" 

-ii!irr"ti"nl- c"l-ri -(conpralnrs)
oorf,n ro pos slbly_-pos slbLi-cut-i t 

-ii*i"i" f,;ii;;-
_- D'Ercole expressed his concern tbat shoulil norecars be alto*ed to qark'iiliil-.piiiril;;;-i";'Ti iliil-"iJlt",
::p:391"c onlot design; ;rft; Hfi;eT; possibly henperlng accessor energency vehlcles.

. In deterninlng to reduce naxlnun legal oecupancy1'-tr_eight{r DrErcole teJiiTi3a-inii*[!"aia not anaryze thenuaber of entrance= ana -xrig iiil-piJri'rus contalned, anda$iltted. his concern-was rrlth ili; fi;;;i upon the nelghborhood,raller then any problen, es zuctr, iniiAe the prenises.

.. DtErcole corroborated the Mayorrs testlnony thatIleI: 'rtas room in the reai-a;-il;i-dj; four cars. rn response

ikl3iff i'l:il'if,3xl;iii il;"*rulti:*l*1ru";ffiltri+ts
*T?""$.. eighteen 

""[i"reir-nE"i"ii3"iia,,,My personat oplnic,nwou+tl oe that whether tnere'wer"-ig.Jr*It-."""-,, [["-pi"ur"ilr|rolll(L be ,he Sane. It
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DrErcole c oulcl riot recollect, during the fourteen
vears he was on the Po1ice f orc..', any complaint relative to
urlnation 1n pubfic, litterlng of area wlth beer bottles and/cr
cans. parking too close to lntersections and prlvate drlvewayst
or d6noige or-vanaiallsn to shrubse t?ee , hecigesr lavns r etc.,
prlor to appeJ.Lantts ownership of the llcensed prenlses.

DrErcole vas recaLLed to testify by appellant on
the seeond day of the hearlng ancl also proiluced pollee records
relatlve to appelJ.antr s l"lcensed preurlse$. The records revealed
twenty-one alleged. references to appelLanl,, excludlng motor,
veirlcle and parklng vloLatlonsr forbhe pericd July 1,' 1975
tbrough June J0, 1976, as contlasted to hls prevlous testj-mony
of one hundred and tventy-flve to one hund.red and flfty complain'r,s "
llhen the twenty-one blotter enterles r,rere scrutlnized 1n detall:
it was clear there was no reasonable, l-oglcal relationship
to the appellantrs prenlses 1n a large number of them and relative,;'
few could be consldered conpLatntsr .p.gg Sg. The po11ce records
further disclose no reported clalms of publlc urinatlon or
vand.aLlsm to carst as alleged ln prj.or testlnony.

Irank A. Faraldo testlfted that he resides a few
hones north of the llcensed prenlses. Prlor to the current
owners taklng possesslon there vere no llghts ln the surrouncing
area. A few months aft€r appellantrs acqulsltion there were spot
llghts tnstalled ln the tavernr s rear parklng lot which were
visable from hls motherrs bedroon and whlch dlsturbecl her.
He also observed youths e:dtlng the prenlses rrye1l1ng and screanii'rg '.
Cars enterecl tbe tavern parklng l-ot wlth greater frequency and
resultant no1se.

Frances Van Dyke r.rho resides on Tappan Roacl directiy
opposlte the licensed prenises, characteri.zed it as I'a quiec
nelghborhood tavernrrr prlor to appellantfs ecquisltion. She
averred that there would be elght bo ten cats parkod on an
average evenlng. After the saLe to the current owner s, all
avallable front spaces uere occupied and the back parklng
area was in actlve use, as weI1. 0n warm evenlngs young patrons
sat on fenders of cars an<l conversed 1n a bolsterous nanner
often uslng fouL :Language. 0n one occaslon, she wltnessed two
young nen enlt the tavern and proceecl to urlnate 1n the street
between two parked cars.

Recent3.y, the Van Dykers televlsion set has had
lnterference problens whlch she ascribed to cars parked ln front
of the tavern wlth thelr motcrs running i a condltlon whlch she
dld not experlence prior to the sale to the culrent owner..
She adnltted that ".".a goocl naJorlty of them (the patrons) are
good, respectabl"e kldsr but you have a handful r you know.I' In
the twenty-s1x years slre reslded opposlte the tavernr she
never wltnessed any acts of vandalisn, tlarrpllng of shrubbery and
Iavns, etc., other than an occasional abandoned or thr oun enpty
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beer bottle or beverage glass, prlor to appellantr s ownershtp.Lastlyr. she. stated that under'pi.ror ownerihif-;l..it-iii"- -"greatest polnt there vas roaybe- twenty_slx peSpfe-in-tieie.,,
Vlncent Russo the forner proprletor of the subjectllcense (fron 1 gtr8 to, 

J 
g73) testifl;d oir uitrair'or-tn"- ipiErrent.IIe stated that 1n additlbn to his wrre ana-iiril"ii.'ii; ;i5-a fu11-tlne bartender, a part-t1qe Uartender, a"a-i "ooil- n"asserted that he couli not pay the enployees i salaries.-muchless hls other b11ls, 1f hi; tuslness^uai-ai ninr-nai-;3 ;;;Mayorr-the pollcedi6f and l{rs. Van Dyke had inaicaiea. -iie

contradlcted the Mayor and pollce Chi;frs tesifnony-al-to--
how.narlv cars-could, and often were, parkea rn itrJreiri-tu"
number being fourte6n wlthout_bLockin! passaBe. tte iria'pirtingfor fourteen ln front_, as vetl, tota1lnE tneiti-erehtlefiiires.
He parked nore than that nunbei froo tlie to tiner-Ui rrting .natt€ndant to relocate vehicles.

The tavern sas not the "nelghborhoodr type as the
9oroughts w"ltnesses stated. Regular patr6ns fncluded'ieofiefrm Engleuood and other nearby-towns, as rell as New fort-$tate-. nrrther, 1f_ he had to d.epend itoJ-ey upon the
lelghborhood he would not have bben able to iarn a livlng.durlng the years he owned the tavern.

Russo scoffetl at the d.escription of a conpletelytrouble-free operation.under his nanagerneirt, statlng rtaiybocty-
that can run a tavera trouble-free ls-a nlricle nanltr E;
adn{ tted. havlng had car noilse problens, Ioud patrons. lntoxlcatedpatronsr -uhose behavlor requlrecl poJ.ice'asslstince, aira befng
assaulted by a patron on one occaslon. IIe nalntalied that tEere
-r{a 

s a.l1tter problen, ard th,at one exlsts wherev€r e bar 1s
'bperated.

1.

The spotllghts
by the current ouners werer
ago, and 1n use throughout.
nlghtl-y patronage he stated
counted. I had no reason to
'he hacl a I'falrly full houret'

that Faraldo thought were lnstallbdln fact, lnstall-etl by Russo years
l{ben questioned, as to hls averager'...1t01 5O, 60, I donrt knon. I-never
cog4!.rr 0n trbld.ay and Saturtlay nights

, al.though not reduclng 1t to niubei.
Andrew llnath, the prlnclpal Shareholder and anofficer of corporate appellant, testlfi.ecl tbat he hact flfteenyears experlence 1n the sale of alcohollc beverages pri-or topurchasing the subject establlshnent fron nusso fn-t973.

Other then an occupancy vlolatlon last year, he has had no
.: vlo1atlons. Iils faul1y resldes above the tivern. Thelr heaLth
' and. sleep are unaffected by thelr proxlnity to the tavern. Henaintalns a tavern and restaurant business avoialing livE music.

entertainment, -a d.1sc Jockey, or danclng. He does-not pronote'
the place in ad.vertl seEent s. The linitation of eighty patrons
and elghteen cals has hurt his lunch buslness, parltcirLirty slnce -nost people cannot spend tine seeking a place'tb park..
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condltlonq on an average evenlngr the patronage varled-bgtY??nu\Jr$rrvrvuq 5s eterJl[6t e.rv !,ev.vru
one hundred and one hundred and tuenty-five personsr ulth 11 sEAerur{:r E\. q,u\. v'slrw-rJ.'s Pe. 'v.rstdlfference betneen seekdey end veekend evenlngs. The
of the restrictlons resuLted 1n a narked reductlon ofof the restrictlons resuL

d veekend evenlngs. The lnposltlon
1n a narked. reductlon of patronage t

By renoving the pool table and adallng a fev
addltlonal tablls and chairs, he seats seventy-flve persons in
[[e prenises" When he acquliecl the establlshnen;, lr€ E&i'E
lnouiry of the Borough officials as to the legal occupa'cy j-inrr.
Un:ittr iras advisetl 1t vas seventy-flve per exlt andt slnce he
had tuo exits, he nas allored a narinun of one huntlrecl anil flfty
persons. A sign was posted to that effect prlor to the
inposition of the speeial condtion reducing it to elghty.

I{nath lndlcated that prlor to the inposltion of
these special condltions he parked' slxbeen or seventeen suall
cars (Vblkswagon slzed was hls ctescriptlon) 1 or fourteen to
fifteen blg carsr 1n the rear parklng. arear-uithout a-parklng
attendant. With'a parklng attendant he could acc onmodate nore.
I{e contlnues to utlli-ze the spot lights 1n the rear parking area
that vere ln p3.ace at the tlne of purchase. He has not atlded
any adtlltionat ligtrttng, increased wattage or altered thelr
angle ln relation to the ground.

It nas l{nathr s und.erstandlng that the lnposltlon
of the two conditions would be for one year andr absent consentt
his l-icense rsould not be reuened. Under tlese clrcurnstancest
the appellant consented to the l-inltatlons. Appellantrs request
to reiove or liberallze the conalltions for the 1976'77 llcensing
year uErs denletl.

The lnposLtlon of the speclal condltions reduced
h1s luncheon buslnesi fron approxlnatbly slrby patrons to an
average of thlrty to thlrty-flve patrons.

Rlokey Hnathr son of Andren Hnethr testlfled that
he 1s employetl by appell-ant. Prlor to inpositlon of the

1nc lucllng a reductlon ln the Lunche on trade uhlch averaged sl:cty
to slxty-f lve persons (on t'rltlay lt averaged one hundred) r to
appro:droately thlrty patrons.

I have set forth 1n conslderable detall the testldon
hereln in ord,er to obtaln an obJectlve perspectlve of the
underlylng clrcumstances connected vlth the lnposltlon of the
speclal condltl ons hereln.

It ls lnportant to state the basic prlnclple that
no testlnony neecl be belleved in these cases butr rathert
the Hearer nust credi"t as nuch or as Iltt1e as he flnds re11ab1e.
7 Wl$nore .Egl3gggr Sec. 21 0O (19+0); Greenleaf .S4!49&gr See. 201
(16th Etr. 1899).

Evldence to be belleved nust not only proceed
fron the mouths of credlble yj.tness€sr but must be credible in
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1tse1f, and nust be such
of nanklnd can approve as probable ln

as connon experience and observationprobable 1n the clrcumstances -
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ur uL{rlrtrt nQ. can approve as proh_able 1n the circunstances.ffi i.e*ffi ' r I 3 
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r"*k#'r ?-(aPP. IJ1v. |961). The accepted standIating to testlnony governLng the trier ce ateterninatlon nust be founded in truth.
of p€rsuasion relating to testlnony soverfacts is that the cleternlnatlon nuit-be f
of accepted. stantlarcl

ns the trier of tthe trier of tbe

|LEgr y!. Jgbir:r-$ancock Mutual Llfe rns. co,, 1ii t't.t.i.-ioA, frf

Speclal. conditlons

.Ufl"C the above princlples as a gulde. f anpersuaded taat the testlnony of the Councllr s rrltnelses.t|ogC4 honestly advanced, uas replete w.ith lnaccuracfeilnlslnfornatlon and exaggeratlon.- When the testlnony ii'reducedto.lts .. proper perspective, there does renaln a ieslduun ofevldence that the petrons of ihis tavern created sone ttesreeof lnconvenlence and nuisance to the residents of the suiround.lng
alea.

0n the other hand, I atr nole lnpressed rlth. antlflnd credlbLe, tbe testlnony of-the forner orner. Russo. 'Ee
establlshetl to Ey satisfactlon. that the parklns'area rasutllizetl to acconmodate as nany as tventy:e1ght-vehlcl_es vltlrout
an attendant durlng h1s proprietorshlp. Adalitlona1ly. he
demolislrecl the lnage created by the varlous yltnessei'that thlsnas a slsepy, anonynous tavern creatlng no problens vhatsoever.Iastly-, be establlsbed that his patronage, though nore modestin number than that enjoyed by the appellant, ui,s nonethe less conslderabLe, and not rtnelghbolhoodt-r 1n character.

The Chlef of Po11ce erred at the de ry hearing
when he stated that he recelved betveen one hunFe?-and twent!-five and one hundred_and flfty conpLalnts for the 19Zr-?6 J.lci:nslngyear speclficall-y relatlng to the appellant. In fact, ihere werefener than tnenty one, and not all ot them could be r6asonable
assoclated rlth the aplellant.

reasons,ble to obtaln approval
attached. to a llcense need onJ_y
by the Dlrector of tbls Dtvlslirn.

, t0 f.J. super.
pp.- Dlv.

rI r.J r bllDe! r
Bulle-tlr-r 200t,Iten 2: Alam

1961. lten 1.1963t srX I no spec
r Bulletln

ons need be
attached ln the Judgnent of the local iszuiaftacned 1n the Judgnent of ttre loca1 iszuing authorlty but.in-the elternatlve I revocatlo[ or non-r€nerral ls narrairted.'tand such Judgnent eppears reasonable, the actlon rlll be afflrred..Gauntt v. Paulsboro. Bulletln 2182. iten 2: Ance G. Torrnsend. Tnc-ceu+lt v. pgulFbgfor^lg}et:.n 2187, f ten e; Ance o. rorrnsena. inc.
&..QXS&,r Bulletln'21 86, Iten l.

The cllspositlve issue hereln nay be ldentlfted asfo1lons: Dlal the Council- act srbltrarily or unreasonably ln
lnpo-slng. conditlons E, !.9,r or 1n the alternative, in -

establlshlng the speciflc naxlmu occupancy of tbe lrenlses at
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elghty patrons and all-orl€b1e rrehlcular parklng at elgtrteent

I find that there was a sufficient basls or
residuum of testlnony to support the Councllrs inposition'
of special conditions governLng occupancy and parking. I
shali now treat the alternative issue nhether the specifice anoun!s
set forth in the special eondltlons are reasonable and supported
by the record.

The testlnony establishes that the Council" anived
at a marC.num occupancy of elghty persons basecl upon what 1t
belleved nas conslstent rrlth the patronage under prior
ownershlp. It was the conceded. desire of the Councll to
It3q11 5ac1tt the number of patrons to where it would again be
a ttc ountry tavernrt .

It ls baslc that the actlon of the nuniclpallty
nust be reasonable in equating the publlcrs lnterestsr wbich
are paranount, wlth the lnterests of thellcensee. - Ra.iah Llouors v.
Dlv. of Alcoholic Bev. Control. 33 N.J. Super. 59E (App. Dj.v.'pilvlleee airo trrlie ls-iro lnherent
right ln a cltlzen to selL intordcatlng beverages at retall. l{o
l-tcensee has a vested rlght to the llcense or lts renenal.
Zichernan v. Driscol}, 133 N.J.t. 586 (sup. ct. 19+5).

In Ars fnn. Inc. v. Deal, Bulletln 211p, Iten I,
the Dlrector cautloned horrever, that such speclal conditlons,
a,s are lnposed,, nust be reasonable.

Howeverr in order to deternine whether there has
been a falr and reasonable exerclse of 1ts authorlty, objectlve
crite"la rrust ercist upon whlch the lnposed speclal cordltions
can be velghed. In the lnstant natter, I flnd a lack of such
criteria.

Thus, f flnd that, although the lnposltlon of
the speclal condltlon relatlng to a patronage llmltati.on upon
appellantt s llcense rras a reasonable exerclse of the Corncilts
power, it abused lts iltscretlon and acted arbltrarlly trhen it
cleternlned that eighty shoul-d be the llnltatlon. Such selectlon
does not conport to the reasonable and credibLe evidence adlduced.

I feel that rela!"ng the present occupancy restriction
to and pernlt one hundred persons wou1d be reasonable, based
upon the proofs and conslstent rith the Councllrs actlons, to
alleviate the exterlor nolse, lltter and related problens. For
precedent see @r .€38.r uherein the Dlrector
lncreased occupancy fron seventy-nlne to one hundred persons.

I further flnd that in restrietlng the on-ptenlses
parklng to eighteen vehicles, the Councll erroneousl-y conclud.ed
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that thls r,las the capacity of tbe J.ot, and it dld not vant toincrease an alleged non-confornlng us6.

Testinony discloses that the pri"or owner often
hatl twenty-elght vehicles in his lot ylthout an attendati.- -

Ftrrthernore, a proposed parklng pJ-an ras entered into -evidence
which. provlded for twenty-five patron spaces, allorrins adequatepassage on elther sltle of the bulLillng for fli"e or other endrgency
vehlcle s .

Slndlarly, nhil_e a parklng llnitatlon ls supporteal
by the record, I find that the Council abused lts cllscreti'on
vhea lt selectecl such nunber wlthout havlng conpetent evidence
before 1t upon uhich to arrlve et lts deteidnetlon.

f therefore flnd that increaslng patron parklng
to _twenty-flve vehicles, 1n strict accordaac€ vtth the plan
llg- . survey-riated-s6ptenber 2j, lpll+, revlsed Februaiy 10,
197, Ls reasonable under tb.e clrcuistanc6s, and f so reconnend.

For the reasons aforesaldr it 1s reconnendeal thatthe-action of respondent Councll be effirnett, subJect to the
conclltlons as herein nocllfled, 1.e.; 1lnlt1n! pationage at any
on6 tine to one hundred, ln place oi eighty, and llnltlng

For the

patron off-street
after flrst b€1ng

parklng-to tneaty-flve, ln place of elghteen,
approved by tbe Dlrector.

Conclusions a+d Order

Written Exceptlons to the Hearerra report were
filed by the respondent puisuant to Rule 14 of StatE Regulatlon
No, 1 5.

Durlng the course of ny full review of the entlre
record herein, lncluding the transcripts of the testinony, tJle
exhj"bits, the written nenoranda, and the Hearerrs report and
written exceptions filed thereto, I was advlsed by respondent
Cor:nsel ts letter dated July 1 , 1977 , that a settlenent between
the parties had been reached.

The condltions inposed upon appellantrs llcense
for the 1976-77 licensing year, which were the subject of the
within appeal, were nodlfled and consented thereto by the
parties in the renewal of the subject license for ttre 1977-78
'1 i nonco l-az.m

He, therefore, requests that the appeal herein
be djsmissed. By letter dated July 5, 1977, counsel for the
appel-lant confirus the settlenent and consents to the dlsmissal
hereln.
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fhe parties further seek approval of the -terrrsof the settlement which provide for the inpositio! of-
conditions on the appellantts license for the 1977-78 ri-cense
term. I have deterrrined that said conditions are conslster:t
and appropriate with the entire record herein and shal1 approve

requests.
Good cause appearing, I shal1 grant the said

.Accordingly, it is, on this 20th dryof JwIy 1977'

OR-DERED that the appeal herein be and the same
is hereby disnissed, expressly subject to the special conditions
herelnbelow set forth; and lt is further

ORDERED that the following condltions be and the
same are hereby approved and said conditions be and the sane
shal1 be affixad to appellantts plenary retail consumption license
for the 1977-TB license term:

1. Off street parking sha1l be linited to
twenty-five (25) passenger motor vehicles.

2. 0ccupancy of the bullding shall be linlted
to eighty (80) persons ' subiect to application !y the licensee
for reconsideration at the conclusion of the 1977-78 license

t. A wooden stockade fence of a height consistent
with applicable ordlnances sha1l be erected along both sides
and the rear property lines of, the prenises. One-ha1f of the
fehce is to b?r c6nstiu ctea around the parking area on or before
September 1, 1977. The balance is to be conpleted on or before
June 1 , 1978.

JOSEPH H. ],RNER
D IRESIOR

5. STATE I,ICENSES - NEW APPLICATIONS FI],ED.

M. & T. Beer Distributors ' Inc., 272 Route 9, Holtell' N' J'
Application filed Novenber L8, L977 for state beverage

distributor's license.

chas. Nash & Sons corp. 
'1 

3711 DeIl Avenue, North Bergen, N' J'
Application filed Novenbet 2A, 19'17 for additional warehouse

license for premises 5 Empire Boulevard ' carlstadt ' N' J"
under l,iJnited WholesaLe License l'rl-24 '

ThewestEndBrewlngcompanyofUtica,N.Y.,sllEdwaxdSt"Utica'NewYork
Applicationf,iledDecembers,LglTforlinitedwholesalelicense.

$ r'"-ar1,.,-*;-\' 
-.. 

.

Joseph H. Lerner
Director


