
AFFIRMATIVE ACTIONRlJLES 

CHAPTER39 

AFFIRMATIVEACTIO.N.R.Ul,ES. 

Authority 
P.L. 2007; c. 137, specifically, §§6 an.cl 36. 

Source .and Effective Date 
R2007 d.38Q,e:lfective NQV~mber 14, 2007. 
See: 39 N.J.R. 2003(a), 39N.J.R. 5369(a). 

Chapter Expiration Date . ·.. . 
In accordance with llU.S.t\. ~2:14B~5.l.c(2), Chapter 39, Affnmative 

Action R11les, expires on ~y 13, 2015. See: .47 N.Ut, 452(a). 

Chapter Historical Note 
Chaptllr 39, Affitmlltive Action llnd Set Asides foAuthority•Fmanced 

School Facilities ConstructionP:roJects Fin;ufoed and C<1ntracted F,!>r 1:,y 
the AuthQrity, was te~odifiecl ft-om N.JAC .. 19:3~:c5 and r¢tlame<J Af• 
finnative · Action. Rµles by R.WOJd.380; ~.ti'ective. I>ecembe~ • .. 17, 2007. 
As a part of R.2007 .d380, . Subchapter 3, Enforcement, W8$JKfopted · as 
new rules; effective Dece.mber 17, 2007. See:· Source and Effective 
Date. See, also, section annotations, · 

In accordance with NJ.S.A. 52:l4B-S.1b, Chapter 39, .Affinnatiye 
Action Rules., was. scheduled to e~pire Qii.November14, 2014 .. See: 43 
N.J.R.1203(a). . .. 

. . 
. .- . 

CHAPTER TABLE OF CONTENTS 
. . •· . 

SUBCHAPtER 1. <1ENERAL PROVISIONS 
19:39~ L1 PurpO$e 
19:39~1.2 Definitions . 
19:39•1.3 Application 

. . . 

· SUBCIIAPtER 2 .. REQlfIREM:ENTS Falt CONTRACTOR . COMPLIANCE - . . ·. . .. ··. · . . . . 
19:39-2.1 
19:39-2.2 
19:39-2.3 

19:39-2.4 

i\ffitmative actiorr and small business compliance 
Conttacf provisions ... 
Compliance with. ~tive action ~ploym.ent gQals 

fQ! minQrity and. ~omen worlcer(by gootls and· .!ler-
vices contractors . . . . . . ' 

Compliance with affimiative a¢tion i empfoynient . goals 
for. tlliµority and w()men wor:Icers by construction con-
tractors •.·· ...... ·. ·. . ... · .. . . . . .•. • .. < .· .. .. . .. . . .. . ... · 

19:39•2.5 . Set asides and goals for SBE contractors on school facil-
ities projects · 

19:39-2.6 Good faith efforts 

SUBCIIAPTER 3. ENFORCEMENT 
19:39•3.1 Monitoring workforce af'firtilative a¢ori compliance and 

procedures · 
19:39-3.2 Sanctions 

StJBC!IAl>tER4. SUBCONTRACTOR REPLACEMENT .. 
19:39°4.1 Subc6ntractor replacement on school.facilities projects 

SUBCHAPTER 5. WORKFORCE TRAlNING. 
. . . 

19:39•5.1 Training programs 

SUBClW>TER 1. GENERAL PROVISiONS 

19:39-1.1 Purpose 

19:39-1.2 

the purpose of this chapter is to impletnent section 6 ofthe 
Act, whi.ch uu111dates the ~doption of rules to. establish and 
provide Jor the adtninistration and enforcement of an affir'-
tnative a~fon pf')gram for. the. schools COllstfliction program. 
In additiQil, this chapter implefiients Executive Order No. 
71(20?3), whichtequires the Authority to s, aside 25 percent 
ofits total purchases and contracts for construction and goods 

. and sezyices Jor small. business enterprises;. and, . in accor--
datic:e .~thEx~9ptiveOrder.N(): 34·(20Q6),ei1courages every 
cqnstructio)l contr~ctor an4 goods and services contractor to 
affor<l equal ·opportunity for. minority- atid women-owned 
business enterpng~s to participate in the purchasing mid pro-
curetnent .. opport\iliities available· through the·· schools con• 
structiofi progt81ll. · 
New Rule, R.2007 d.380, effective De<:ember 17, 2007. 

· See: 39N.J.R. 200~(a),J9N,J.R. 5369(a). · 

19:39-1.2 Definitions 
the follo\\fing words .and ttmns, when used in this chapter' 

. shall have the following meanings unless· the context clearly 
indicates otherwise: · 

"Abbott district" means an Abbot district as defined in 
section 3 of P .L.1996, c.138 (N.J.S;A. 18A:'7F-3). 

"Act" means the Educati011al Facilities . Construction afid 
Financing Act, P.L. 2000, c. '72, N.J.S.A, 18A.:7G-l.1 et seq. 
as atntmded. · · 

"Authority'' or "SDA" means the New Jersey Schools· De-
velopment Authority, estabHs~ed purs11ant to. section 3 of PL. 
2007, c. J37,the successor entity to the New Jersey Schools 
Constructi9n. Corporation .. 

"Certified payroll report" tneans Jhe fortn completed by the 
construction contractor awarded a contract by the Authority 
that indicates the race, gend~ and. hours worked by each 
tradesperson during a pay period, certified by the construction 
contractor. · · 

''Co~ttuction contract'' meajts any c011ttact between a firm 
~d the Authorityfot the construction of a school facilities 
project in accc:,rclahce with N;J.A.C. 19:38. · 

"Con.structi61i contractor'' . means a firm that enters into or 
offers to enter into a construc:tion contract with the Authority. 

. . 

"Contract" 1nea,11s .· .th~ ... e'tire arid integrated agreement 
between a. fum and theAuthority, 

"Director••· riieans th~ Aqthority's Director of Contractor 
and Workforce Cotnpliance. 

"Division'' tileans µte I?ivisitm of Contract Compliance and 
Equal Employment Qpp9ttunity in Public Contracts estab-
lished in the State of New Jersey, Department of the 
· Treasury, or successor entity. · 

39-1 Supp. 2-17-15 



"Empl~~ee InronnaJori Report" means Fotn1AA302, ot 
Successor fonn, whicli provides a breakdown of the goods 
and services contractor's workforce. · 

''Fum" means any assocfatfon, com?any, c:011.tractor, cor-
.· J)()r,tion, joint ~tock. company, limite~ liability co111pany, 

parttter~hip, sole proprit,torship, or other business entity, 
• ··.·· including .their assignees,· lessees, .receivers or trustees. 

•· "Good faith" means with respect to goods. and services 
contractors' obligations pursuanltoN".J.A..C.··.· 19:3.9-2;3, the 
actions set forth in N .. J.A.C. 19:39-2.3(c~; with. respect to 
cbnstruction c6~tractors' •. obligations pursuant to .. N,J.A.C. 
19:39~2.4, theaction~setforthinN.J.A,C, 19:39-2.4(b); an<t 

· with respectto .. contractors'obligations.pursuant to .. N.J.A.C, 
19:39-25, the actions set forth in N,J.A.C .. 19:39-2.6. 
·.''Goods. and services ¢ontraCt" means tiny ct>tttract. entered .. 

into .by the j\.uthority for fixtures,. furnishirtgs~ eqµipmen.t and· any other tangible it~ms, •· and/or professional, technical,. or 
other.types of services, ... in.accordance with NJ,A..C.19:38D 
and/9r J 9:}8C. Fot pµrposes of this definition, . '.'goocls and 
services:' shall not include construction services and materials 
in conn.¢'Ction with a contract. · 

"Goo~s and •. · services C<>ntract~r" . means a ·.f~.· that .enters . 
itlt<) or to. enter into a goods and services contract with 
the Authority. 

"Initiat·J>roject.Workforce Reporr .. ·means·.Fotm .AA201, 
whicli is. filed· by the .construction contractor .a11d provides a · 
projected br~akdown of the number Qf all wor~~s per trade 
and of minorities and women on a construction project. 

"Minority:.owned husiness enterprise" or "MBE" .· m~ans a 
b~siness that is certified by the New Jersey CoDlltleyce and 
Economic. Growth and tourism Commission .or successor 
erttity, as a 111inority~owned business enterprise. 

,.-, .. ·, ... •, ' ' ' ' 

"Mino~ty worker''.· me.ans . any worker . as defm~d · by the 
New 1¢rseyDepartinent of Treasury ritle NJ.AC. 17:27-2.1. 
. ''Monthly Project Workforce Report'' means Fornt 202, 

which provides· an analysis of a contractor's and its . subcon-
tractors,· workforce. 

''Performance evaluation" means the Act~niatictatecf um-
. . fonh performanc~ evaluation ~f. construction or goods .. and 

serv•.ce~ contractotsonau·school facilities projects that must. 
be ..itilized in reviewing bid submissions; · 

''S:BE Form A--~Schedule of.Participation';.or "Fonn.· A"· 
lileims Jhe fonn completeg bY .. the constructic:,n • Contractor 
a~arded a contract by the Authority that lists all of the SBEs 

. that will participate . in th~ contract., including sc~pe . o:fwork, 
actttal dollar amount and . percent of. total contracf to be 
performed. · · · 

. "SBE P~rm . IP-Sclledule of Participation" or "Forni B" 
me~s the fonn. co111pleted by a goods and servi~es COl)ttactor 
awarded a contract by the Authorit)' that lists allof the SBEs 
that will participate in the contract, including. the scQPe of 

OTHER AGENCIES 

work, actual dollar amoiint and percent of total contract .to be 
perfor111ed. 

"SBE Form f ~Confirm.ation Statement of SBE. ~t~tus''or 
"Form C" means the fonn Completed by a proposed sub-
contractor or goods and services provider that has been 
named hl a constructiQRor goods and services contractor's . 
Form A or Form B, respectively, which identifies the sub-
contractor ot goods and services. provider a proposed. SBE 
on said school faciHties proj~ct, specifies. th~ subcontract bid 
amount and attaches a ~ent ~d valid copy of that sub~ 
contractor's .. or . goods . and sertrfoes provider's SBE :regis-
tration . fonn. . issued . by . the.• Department ~f Cotnn1erce and 
Economic Growth.and Tourism, or successor agency. 

· .. ''School constriictiotl progi-am'' refers to. the . over~Lpro-
gi-am man~ted by the ~ct for the design, renovation; repair . 
and new construction of early childhood, primary and se.c-
ondary public. schools throughout the State, through the 
implementation ofschoolfacilities projects. 

.· "School facilities project': llleans the platniing, acquisition, 
demoHtion, ·. construction; improvement,.· alteration, . m<>,derni• 
zation, renovation, . recon,struction ot . capital maintenance of . 
all or any part of a schtfol facility or ofany other personal 
property necessary for, or anCUlary u,, anyschoolfacility and 
shall include fixtures, furnishingsahd equipment, an~ shall 
also jnclude, but . is not limited to, site . acquisition, sit.e de-
Wlopment, the services of design"·professionals, s11ch as 
engineers ~d architects,. co11Struction managem~nt, legal ser-
vices, financing . costs and administrative costs and expenses 
incurred in connection with the project. · . . 

''Small business enterprise'; or "SBE" .means abusiness 
that. is registered \Yith the N"~W Jersey Commerce • an~ Eco~ 

. tiorirlc . Growth attd Tourism. CoU1111is.sion (Coilmlerce Com.-
mission) as .smallbusiness enterprise, or any ~tlter race iuid 
~ender .neutral b..isiness • .. tmJerprise to be. ·registered ~Y the · 
Commerce and Commission, or successor entity. 

"Subconttactot J>roJecti<ili Repo1('J>r "Fonn201N' itieans 
the forril completed by the 7onstruction cpntractor awarded a 
contract by the Authority that provides itifonnation con,cern-
ing each of th~ subC<>1:1ttattorsthat will pamcipate in. the 
contract, including a Feder8:1.identification number and status 
as an MBE, WBE and/or SBE • 

''\Vomen:owned btisiness enterprise" or "WBE''. meaiis a 
business. that is certified ~Y the N~ Jersey Commerce and 
Economic Growth and tourism Conunfasion ot successor 
entity, as a women-owned business enterprise. 

''Workforce compliance inspector" means an. employee of 
the Authorify' whois responsible for, 1Uonitoring .compliance 
with this chapter. · · · 
Recodified.froin :NJ.A.C •. 19:32,5.tand ~ended by R.)007d.3~0,ef-

fective December·•t 7, 2007 .. 
See: 39N':J;R. 2003(a), ~9 N.J,R; 5369(a), .. . . . . • .. · ... · ..... 

In the introductory p~agraph; substitµted "chapter" for "subchapter"; 
in definition "Act" substituted "c, 72'' · for "c, 72" and inserted "as 
amended"; . delet~d'. fonner • definition. ''Autliority" and. add¢d .. hew 
defmition "Authotjty; . irt .definition ''Construction contract"., substituted . 
"between a fnm·@d theAuthority"for '.', su~oontract 9r agreem¢nt'' and 
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"in accordance with N.J.A.C. 19:38" for "that is entered into by the 
Authority" and inserted "the construction of'; in definition "Minority-
owned business enterprise", inserted "and Tourism" and "or successor 
entity,"; in definition "Performance evaluation", inserted "construction 
or goods and services"; in definition "Small business enterprise", 
inserted "and Tourism", "(Commerce Commission)" and", or successor 
entity" and substituted "Commerce and Commission" for "New Jersey 
Commerce and Economic Growth Commission"; in definition "Women-
owned business enterprise", inserted "and Tourism" and "or successor 
entity"; deleted definitions "Consultant", "Office of Affirmative Ac-
tion", "School facility"; added definitions "Certified payroll report", 
"Contract", "Director", "Division", "Employee Information Report", 
"Firm", "Good faith", "Goods and services contract", "Goods and 
services contractor", "Initial Project Workforce Report", "Monthly Proj-
ect Workforce Report", "SBE Form A-Schedule of Participation", "SBE 
Form B-Schedule of Participation", "SBE Form C-Confirmation State of 
SBE Status", "School construction program", "Subcontractor Projection 
Report", and "Workforce compliance officer"; substituted definition 
"Construction contractor" for definition "Contractor"; in definition 
"Construction contractor", substituted "a firm that" for "any party who" 
and inserted "or offers to enter into"; and rewrote definition "School 
facilities project". 

19:39-1.3 Application 

This chapter applies to any firm which enters into or offers 
to enter into a goods and services or construction contract 
with the Authority. 

New Rule, R.2007 d.380, effective December 17, 2007. 
See: 39 N.J.R. 2003(a), 39 N.J.R. 5369(a). 

SUBCHAPTER 2. REQUIREMENTS FOR 
CONTRACTOR COMPLIANCE 

19:39-2.1 Affirmative action and small business 
compliance 

(a) Each construction or goods and services contractor 
shall designate an employee who shall serve as a liaison with 
the Authority's workforce compliance inspector and who 
shall be responsible for coordinating the firm's affirmative 
action program, maintaining all records required by this chap-
ter and submitting the forms required by this chapter through 
the Authority's website, or as otherwise directed, to the 
SDA's designated employee or representative. 

(b) Every construction contractor shall complete and sub-
mit the following forms at the times indicated: 

1. An SBE Form A, together with all SBE Forms C, at 
the time of bid or at any other time prior to the Authority's 
execution of a construction contract, as specified by the 
Authority; 

2. An initial project workforce report, Form AA-20t, 
upon notification of award, and prior to the Authority's 
execution of a construction contract; 

19:39-2.2 

4. A monthly project workforce report, Form AA-202, 
no later than the seventh business day of each month for 
the duration of the contract; and 

5. A certified payroll report within 10 days of the end 
of each pay period. 

( c) Every goods and services contractor, after notification 
of award, but prior to the Authority's execution of the goods 
and services contract, shall submit to the Authority an SBE 
Form Band an SBE Form C, as well as one of the following 
documents: 

1. A Letter of approval that the contractor is operating 
under an existing Federally-approved or sanctioned affir-
mative action program; 

2. A Certificate of Employee Information Report ap-
proval issued in accordance with N.J.A.C. 17:27; or 

3. An Employee Information Report, Form AA-302. 

( d) If a contractor fails to satisfy the requirements (b) 1 or 
(c) above, as applicable, the Authority shall rescind the award 
of contract to the firm. 

( e) A goods and services contractor shall not enter into a 
subcontract unless the subcontractor has submitted to said 
contractor one of the three documents required by (c)l 
through 3 above, unless the subcontractor, for a goods and 
services contract, has four or fewer employees. 

New Rule, R.2007 d.380, effective December 17, 2007. 
See: 39 N.J.R. 2003(a), 39 N.J.R. 5369(a). 

19:39-2.2 Contract provisions 

(a) All goods and services contractors shall include in 
every subcontract the following mandatory language concern-
ing affirmative action employment practices: 

1. The affirmative action language set forth in N.J.A.C. 
17:27-3.4(a)2i through iv, as applicable; and 

2. The employment goal compliance language set forth 
in NJ.AC. 17:27-3.6(a)2 through 4, as applicable. 

(b) All construction contractors shall include in every sub-
contract the following mandatory language concerning affir-
mative action employment practices: 

1. The affirmative action language set forth in N.J.A.C. 
17:27-3.5(a)2i through iv, as applicable; and 

2. The employment goal compliance language set forth 
in N.J.A.C. 17:27-3.7(a)l through 3, as applicable. 

(c) Notwithstanding the mandatory subcontract language 
required in (b)l above, if a subcontractor has a total work-
force of four or fewer employees or is performing under an 
existing Federally-approved .or sanctioned affirmative action 
program, the subcontract need only include the mandatory 
language set forth in N.J.A.C. 17:27-3.5(a)2iv. 

3. A subcontractor projection report, Form 201A, 
within seven business days of the Notice to Proceed issued 
to the construction contractor by the Authority, and as 
updated during the duration of the contract; New Rule, R.2007 d.380, effective December 17, 2007. 

See: 39 N.J.R. 2003(a), 39 N.J.R. 5369(a). 

39-3 Supp. 12-17-07 




