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New Jeney 
Court of Erron and Appeals 

FA KNIE RoTHSTEIN and MnirON 

ROTHSTEIN, Executors of the 
Last Will and Testament of 
Samuel Rothstein, deceased, 

Plaintiffs, 
vs. 

/ Action at Law 
NEW YORK AND LONG BRANCH 

RAILROAD Co:r.rPANY, a body 
corporate , and PR~NSYLYAl\ 'TA 

RAILROAD ·OoMPANY, a body 
corporate, 

Defendants. 

NOTICE OF APPEAL . 

20 

1'o New York and Long Branch Railroad Com,,. 
pa.·ny, a bod!y corporate, and Applegate Stev-
ens, Foste1· cC Renssille, attorneys of the de- fO 
f(';ndant, New York and LMtJg· Branch RaiJ-
1·nad Comzmny, and flenn-sylvan ia Railroad 
Company, a. body rorpora .t e1 and lVall 
Haight, Oarev df; llartpnu:e, attoi·neys of the 
deff:11drmt, PPnin8ylva,nia, Railroad Compan1J: 

Hurn: 
TA!\.E Xnn cE that th e phintiffs appe11l to the 

Court of liJrror:-: and A.ppe,tls of Ne,w Jersey from 40 
the whole .o,J' t he judgment eut<->red in U1t-i ·<>_,a.use. 

l{0.-;1pe(·tfull y, 

(jl ' TNJ\. l' MlSONS & DOREMUS, 
.A /-torn e~~s rur Plaintiffs. 
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GROUNDS OF APPEAL . 

NEW JERSEY COURT 01<' ERRORS AND 
APPEALS 

]?ANNJE HOTHS'IEl.N and M ILTON 

.H.o·.t·tts1-'KCN, Executors of the 
Last Will and Testame nt of 
Sam uel Rothstein, deceased, 

P ia inti ffs-Appcllants, 
vs. 

:\1Rw YORK AND LoNG BRANCH 

RAH.ROAD Co:ar PAKY, a body 
('Oll)O r ate, aua · PENNSYLVANIA 

R. .\[LROAD CoMPANY, a body 

On Appeal. 

20 eo rporate, 
DefenJan fs-A.ppellees . 

'l'he plaiuitff-appcllurnt wr it es do:wn ihe foll ow-
ing· grounds of appea l. 

1. rrhe tr ial cou rt ·erred in d ir ect ing a ve rdict 
in Favor of the defondilJ 1t. 

2. Th e trial court erred in refus ing to a.llow 
3 o the case to go to th(~ jm ·y w1hich shou ld have de-

1 en uined it. 

40 

PARROKS, LABH ,IDOQCE & BORDEN, 
Attorneys for P laint i ffs-Appellants. 



SUMMONS. 

'l'he State o.f New .Je rsey-

'To New York and Long Branch Rail-
road Company, a body corporate, 
and Pennsyl ,vania Railroad Com-
pany, a body corporate: 10 
You Are Hereby Summoned to an-
swer the c<>mplaint of Fannie Roth-

(L. S.) stein and Milton Rothstein, Execu-
tors o,f the Last Will and Testament 
,of Samuel Rothstein, deceased , in 

an action at 1aw in the Supreme Court. 

And Take Noti ce, th.at unless you :file your an-
swer to said complaint with the Clerk of the Su-
prem:e Court, at Trenton, within twenty days 20 
afte-r service upon you of this writ and the an-
nexed complaint, the plaintiffs may proceed in 
the Sl~it and judgment ma.y be entered against 
ynu. 

\Vitn ess, Thomas J. Broga:n, Esquire , Ohief 
Justice ,od:' the said Supreme Cour t, at 'r'renton, 
this 16th day of May, A. D. Nineleen Hundred 
and Thi,·ty-five. 

Fred L. Bloodgood, 
C'lerk. 

QurnN, PAn.soxs & DonE.l\Ws, 
Attorneys. 

30 

40 



COMPLAINT. 

NEJW JEHSl',Y SUPRlcME COURT 

]\fo '.\11/1:0UTH 

10 F'ANNrn RoTHSTET.:-r aid MTL~ToN 
RoTHSTET~, Rxccutors of the 
L11st Will and Teslam€nl of . 
Samuel Rothstein, deceased, 

20 

P laintiffs, 
vs. 

NBw Y om< A~D Lo ·-rn BRANCH 

RAIT.ROAD COMPANY, a bocl-y 
rorpOl'/lte, and. "PENNSYLVANIA 

R,,1,1LuOAD Oo:u11ANY, a body 
corporate, 

Defendants. 1 

.Action at Law 

Plnintiff s, ~-,mmie, Rothstein an<l. M,ilton Ro th· 
stein, Executors of the Last \\Till and T'estarnent 
of Samu~l H.othstein, deceased, residing in the 
Oit-y of l JOU~ Brnn<-11, in the County of -:\fornmouth 

~ll :rnd Stfllte of ~(.'w Jersey. by way of r,omplajnt 
against Lhe defendants , say tha.t: 

FTUWl' COUKT 

1. They nrc the exel'ntors of the Last \Vill and 
Testanwut of Samncl R.otlu:tein, deceased, and 
have qnali !ifld as sur-h exer ,n\.ors by virtue of the 
probate of the Lfl~t \V1ll and rrcstament of sa;d 

40 Samuel Rothstein, cleccc.1scd, in th~ Hun·-0gate 's 
Ofliec at L•'nwhold, Ncvv" Je r sey . 



Complaint 

2. On April 2'2nd, 1935, and at all times there -
after, tho defendant, New York and Long Brancl, 
Railroad ·Oompnniy-, was a railroad corporation 
of the St,1to of New Jersey and owned and op-
erated railroad tracks in the City of Long Branch, 
and in connection therewith operated a railr.oad 10 
sta;tion and terminal facilities alJ of which were 
for the eonvfmience and safety of passengers · 
then and! th:ere lawfully beilnA; traTI!sported by 
said company to and from the Olty of Long 
B raJ1ch. 

3. On the da.y a;nd year aforesaid, the deceased, 
Samuel Roth stoin, was a passenger for hire of 
t he dcfcnda1at, New York and Lo1,g Branch 20 
Hailr-0ad Oom~aniy, and w'0s th en and there at 
th e sta tion of the de.fei1d11nt company, New York 
and Long Branch Railroad C.Onlpany, preparing 
to board n train and take passage tliereon from 
the City of Lo ng "Branch for hire .mid comrpensn.-
1,ion pnid lry him to th c ·dctfenda111t, Ne,w Yo-rk 
1111d Long B ranch Ha.Urond 10ompanx. 

4. It \VaS then and there t.l,e du ty of the de-
fendan t, Now York nnd Long Branr-Jii Railroad }'O 
-Company, to lrn,·c the platform •, steps and ei n-
bttrk ing 1>0-intR in a good and prop er c-.ondition 
rrnd properly and snfely constn1cited so that the 
persons using the ~ame "-ould be safe fr,om in-
jur y hy ren~on of the <.~ondition the1:eof, and it 
was furth er the du ty of the Llefendant to provide 
pToprr g1.1ards1 attendants and emp lo~.,ees to ai:;-
s ist persons tlwn and there desir ing to hoard 
t.niin s o,1)erating· from said sit,ation anrl platf o-nn! 40 
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Complaint 

und to proted snch persons from falling by rea-
son of the condition of th e station platform and 
it s appurtenances, and it was furth.e<r the duty of 
the defendant, New York and Long Branch Rail-
rm1d Company, to so carefully, prudently 'and 

10 cautious ly operate its trains out of said station 
Rni lroad Company , and was then and there at 
and in connection therewith to provide proper 
trn irnrnen and employees io control the movement 
of its said trains that persons lawfully upon said 
platform should not , through the carelessness 
find nepJig·en.cc of the defendant in the opera~ 
tion of said trains , be injul'ed. 

fl. i\".otwi ' hBtandi11g 1he-prf>miscs, the defendru 1t, 
20 New Yo1·k and Lon,~ Branc-h Rai lro ad Com·pany, 

negler·ted its duti es in that hehalf and the deced-
<'llL, Samuel Rothstein , "rhile la,W.fu1ly upon said 
platform a.i:id enroute to boarding a train leav-
ing- said stat.ion nnd tho platform, was preciplt-
Ht(>d to the grom1d aJld ·met injuries resulting in 
his deuth. 

6. The defern1arnt, New York and Long Branch 

30 n1ilroc~d Comipany, WilR n0g l'1,!;ent in the following 
respef't~: 

(a) Tt foiled to properl) i ntaintain its plat.form 
and permitted the same to hecorne in disre •pai.L 

('h) It falled to guanl block off or protect the 
portions of sa.id pint .fo rm in disrepair. 

( c) "It neglected to place warning 1:;i,•~11s or ot -
tc11dant,s who ,ronld warn the decedent of the de-

40 fc"f•tive co1H.lii ion of the platform. 

I 
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Complaint 

(d) It neglected by its employees to properly 
control the movement of said train at the plat-
form wihile the deceden,t was in a place of dan-
ger. 

( e) It wa,; in divers other respects careless and 10 
ne,gligent. 

7. Said decedent left hin1 survivin:glr, Fann.1le 
Rothstein, his widow, and the following c'h.ildren: 
Milton Rothstein, Herbert Rothstein, Thelma 
Rothstein and Elliott Rothstein, who are his only 
next of kin and who have suffered pecuniary in-
jury by reason of his death. 

8. This action is commernced within t:wo years 20 
afte,r the death of th.e plaintilrs' testator . 

SECO\l"D COT.:N'l' 

1. Plnlntiffs repeat the allegations of para-
gra ph one of the first count. 

2·. On Aipril 22nd, 1935, and at all times here-
inafter, the defendant, Pe nnsylvania Railroad 
Company, was.a railroad ·Corpot·at ion of the State 30 
-0.f New .Je1·sey and owned and o-µerafod railroad 
trackR in the City of Long Branch, and . in oon· 
nection therewith operated a railr oad sta t ion 
and ten1iinal fa-tili!ties all of whic h ,\-ere for the 
conveni enre and safety of passengers them and 
there 1a wfully hcing- tran sported by said eiorm-

pany to a11d from t.lie City o.f Long Branch. 

3. On the clay m1cl yea r aforesaid , the deced-
ent, Ra.1111101 Bothsitein, ,,·as a. pHs:-:enge,r for hire -IO 
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of the defendant, Pennsylvania Railroad ,Com-
pany, and was then and there at the station of 
the defendant company, Pennsylvania Rlailroad 
Company, preparing ,to board a train and ~a.ke 

10 pas~age thereon from the City of Long Branch 
for hire and c·ourpensation paid by hinT to the 
de-fendnnt, Pmmsylvania Rail1,oacl Campa .my. 

4. It was then and there the duty of ,the de-
fendant, Pennsylvania Railroad Company, to, 
haYe the platform, steps and emba,~·king points in 
a good and pr:orper coniHtion and properly and 
safely c011S>tructcd so that th e persons using the 
same wuuld be safe from iniury hy reason of the 

20 <-Ondition thel'Cof, and it wias further the duty of 
the tlefe11dnnt, Pennsylvania Railroad Com;pany, 
to p,rovide proper guanls, attendanrt~ and em-
ploye es to a8"i t persons t:hen and there desiring 
to board t ra ins operating from -said sta tion a.nd 
pla ,1 form, and to prot eC'.t suc h persons from 1 fall-
ing by reason o.f t.lie co'ndi tion of the stat ion plat-
!'orrn and its appurtenances, and i t was further 
the duty of the defendant," Pennsylvania. Rail-

:JO road Company. to so ca.re.fully, prudently and 
rnut!Ously operntc its trains out of ~aid statl on 
and in con11ertion h :-rewith to prov.de proper 
trninnicn n,nd employl'es to <>.Ontrol the '.move1nent 
of it s s·1id trai11s that p::rsons lawfully · upon said 
platform ~(honld not, 1"h1:ou<i;h, the _ Ntrelessness 
and. ne '•li.-·enc " of the defendant ill Lhe JOp'eri1tion 
of :amid trains, be injul'ed. 

5. ):ot\Yi [h,-t ·mding the prernise-f;, the de.fencl-
40 ant, Pe11m;_dn111in lfaiho d Compan y, negle-dell 
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Complaint 

its duties in that •behalf and the decedent, Sam-
uel Roths tein, while lawfully upon said platfol'!lil 
and enr ,oute-to boarding a tnµn lea:ving said sta-
tion and the platform, was precipitated to the 
gTound and met injuries res ulti ng in his death. . 

6. The defendant, Pennsylvania Bailroad Com-
pany, was ne-glige111t in the following respects: 

(a) It failed to properly maintain its platform 
and _ permitted the same to be-come in disrepair. 

(b) It failed to guard, block off or protect the 
portions of said plai.f+orrn in disre .pair. 

c) It neglected to place warning signs orr nt-
tendants who would waTn the decedent of the de- 20 
feictive condition of the platform1. 

( d) It negleded by its empklyees to prc>perly 
control the movement of sa id train at the plat-
form ,,~hi!e the decedent was in a place of da:n!" 
gcr. 

( c) It neglected to place warning signs or at-
negli.g-ent. 

7. Sa id decedent left him surviving, Fa:n.ru:ie :-o 
Uothstein, his -..vidryw, and the following children: 
Milton H-othste in, Herbert Uothstein, Thelma 
H,othstci,-i and Elliott R.othstcin, ·who are his only 
next of kin and who have suffered pootrniary in-
jury by re-ason of his death. 

40 
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Com[J<ai nt 

Plaintiffs demand as damage,s on the first 
count the sun\ pf One Hundred and Fifty Tlrou• 
sand DoUars ($150,000) together with costs of 
this suit. 

10 Plaintiffs demand as damages on the second 
count Jhe• sum of One Hundred and Fifty '.Dhou• 
sand . Dollars ($150,000) , together with costs of 
thi s suit . 

20 

30 

QUINN, PARSONS & DOREMUS, 
Attorneys for Plaintiffs . 
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ANSWER OF DEFENDANT, NEW YORK AND 
LONG BRANCH RAI~OAD COMPANY. 

NEW JERSEY SUPREME COURT 

}fo~!IWUTH 10oUNTY 

ll'AN NIE ROTHSTEIN and MILTON 

ROTHSTEIN, ~xecutors of the 
Last Will and Testament of 
Samuel Rothstein , deceased, 

Plaintiff s, 
vs. 

Nmv YoRK AND LoNG BRANCH 

RAILROAD CoMPANY, a body 
corporate, and PENNSYLVANIA 

RA1LROAD C-.-0MPAKY, a body 
corporate , 

Defendants. 

Action at Law 

Defendant, New -Ynrk and Long- Branch Rail-
r•nad Oorn!IJany, a corporation of the Srtate of New 
Jersey, answering the com,plaint filed in the above 
entitled suit , say s : 

A_xswER :ro _l;'mi:;r CouNT, 

1. It has no knowledge or information as to the 
allegalions coutajned in para .grap h 1 of the iirst 
count, and, therefore, leaves the p~aintiff to fnll 
and formal proof thereof. 

2. It admits the · allegations 00<11titined in para-

10 

20 

80 

graph 2 of llic first count. 4 o 



L4..tisriver of Defendant, New York and Long 
Braru;h Ra.ilroad Corn.pan,y 

3. It denies the allegations contained in '.I)ara-
g-raph 3 of the- first count. 

4. It denies t!he allegations contained in para-
10 gra,ph 4 of the first count. 

5. It denies the allegat ions contained in para-
graph 5 of the first count. 

6. It denies the allegations contained in para-
graph 6 of -the fin::t count. 

7. ]t has no lmo,vledge or inforrnation as to 1he 
allegations contained in paragraph 7 of the· first 
count, and , therefore , leaves the plaintiff. ·s· to full 

20 and formal IJ'l'OOf thereof. 

au 

8. It admi ts the allegations c.cmtajned in para, 
graph S of the lirst coun t. 

There "-as no negligence on the pa.rt of this 
defendant contributing to the. accident in quf'_,s-
t ion. 

'l'he accident in quest ion, resu!t!:np; i.n death of 
plaintiffs' <leeoclent ,, .. as caused by decedent's 
l'ontributory negl igence , namely, his failure to, 
exe rcise ~rnd u:-e ordinary eare while in and upon 
Hie platform ·of this de.fendant. Sa.id lack of 
01·dinary ca.re consisted of running a.t. ful l speed 

-lo a.nd a-tt.mnpting to bon,rd the trn in in question 
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!Answer of Defendant, N mv 'Yark and Long 
Branch Railroad Company 

while it was in motion, and also failure of said 
decedent to, observe the alleged defeet, if any, in 
the platform of this defendant. 

THmn DEFENSE TO FrnsT CouNT. 

Plaintiffs' decedent, at the time of the alleged 
injury, was guilty of oontribut,,ry neg!igen~e 
and not entitled to recover in this action by rea-
son of Section 65 of the Railroad Ad o,f the State 
of New Jersey. 

APPLEGATE, STEVEN'S, FOSTER & 
RE·USSI'LI,E, 

Attorneys of Defendant, New York 
and Long Branch Railroad Com-
pany. 

20 
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AN'IWER OF PENNSYLVANIA RAILROAD COM-
PANY. 

NEW JERSEY S"C"PREME COURT 

)loN :i\-TOUTH 'Cmrn TY 

10 --------:-:-:---: 
FA .KNIE RO.THSTEIN a.nd. ):In.TON l 

ROTHSTEIN, Executors of the 
Last Will and Testament of 
Samuel Rothstein, deceased, 

Plaintiffs. 
vs. 

!(t£w Ymrn: ANO LoNG BRANCH j 
20 RAILROAD Cm,tPAXY, a body 

c. 011porate, anU PF.N:N"SYLVANIA 

RAILROAD Cm,TPANY, a body 
co,·porate, 

Defendants. 

Action at fat\V 

~Phe Pcnn.sy I vania Railroad Company, a cor-
poratlon of the StHte of Pennsylvania., auswer ing 
1'he cornpla:iut. of tho plaintiffs, says that: 

30 l:'rn.-n Cou NT. 

1 As nll tht? para,gTaphs therein relaie ent irel y 
to the New Yo rk and .Long Branclt Railroad Com:-
pan?, en-defendant, this defendant, the Pennsyl-
vania Hn,ilroad Company, ,,makes no answers 
tlie ,re{o, lcllving the .same for the ew York and 
L.ong· Hrnnrh .Rail r oad C'ornp;iny t.o answrn·. 

S l':coxn CoTTNT. 

1. Tt has no k110wk•dg-e-of tlie rnatt<,rs stated in 
pa ragraph 1, Fi1·s.t Count, and leaves t-l1e plain-
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Answer of Pet1nMylvania Railroad Gompawy 

tiffs to make such proof thereof as they may dee:m 
necessary. 

Z. Denies paragraph 2. 

3. Denies paragraph 3. 

4. \Vhi1e admitting that there W'e·re cerlairi. du-
'10 

ties which the dooenda.nt, Peannsy!vania Railroad 
Oornpany, had to perfonn, it alleges f.hat it did 
full y perform the duti es which it owed ,to any 
passenge·r who., as suc-h, was ready. to embark 
upon any of its passenger trains, but denies the 
allegations as stated in tJhe said paragraph, :and 
further says tha t it owed no duty to the sa.id de-
cedent because he was uot a passenger upon the 20 
said defendant's train, had no ticket, nor had he 
paid any fare , rrnd hen ce, was a trespasser upon 
t h,e sajd station plat form. at the time when it is 
alleg·cd the accident occurred as desc ribed in the 
carnplaint. 

5. Denies paragTnph 5, aS stated, excepting as 
rega rding the dcalh o.f the said Samuel Roth-
stein, ·which, from informa tion received, 1:ihe de-
fondant has nnder st.oocl to he- the ffllct. 30 

6. Denies paragrnph 6 and all su b-divisl011s 
t:he-reof, and e:-.pee-lally does it deny that, the said 
pla tfor m referrr-d to the ,rein was in di srepair . 

7. Has no knowledge of tlhe fa.<'.ts stated in 
par-ag-raph 7, and leaves th e pla intiff s t.o make 
such proof thereof HS they may <lcem necessary . 

Denies· that it owes the plaintiff s anyt:h.i.ng· on 
::;aid Second Count, as aUegC'd. 40 
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Answer of Pennsyl,,vam-ia Ra,,ilroud Cmn,pan,y 

SPECL\L Dm~RNsEs. 

l. rrhe defendant, Pennsylvania Railroad Com-
lJany, \\~as not gu ilt y, in any wise, -0rf any negli-
gence w{ha.tsoever in regard to the alleged a.cci-

l O dent, which resulted in the de-a.th o[ t.lhe said 
Snrnue l Rothste in. 

2,. The said Samuel Rothstein was guilty of 
contributory neg-lig-enee., in that he at1 empted to 
jump on a car of the sajd defendant's train 
w-ihile said car was in motion, and which act, on 
his pa,-t, by the Statutes uf the State of New 
,Jer,:ey, is deemed ciontributory negligence, all<l i£ 

20 injured while so doing, prevents recovery fo-r 
any d;;wna..'.!,·es that might have been received be-
cause theteof . 

:-( r:I'he said Samuel Ro+hstein assumed all risk 
of in ju ry to l1imself, because he attempted to 
jump on a ear of a traln while sa,id ear was in 
motion, and by so doin·•..;-, caused the allegrd aooi-
clrnt whi(·h it i:-. said resulted Ln his deatih. 

4. rrhe said Sarnuel Rothstein, w.hen h e atternpt-
:JO t>d t.o ju111p on a ear of a moving train, was a 

tn 1s1:asser in that he had no tieket to ride on said 
train, and any in"ury rereivcd by him, which it 
is alleg-ed resu lted in his death. was not caused 
by any ·wilful or wanton neglig·en<'e on the part 
of the sa id defc•11dant, Pennsylvania Railroad 
Company . 

40 

II' HOT/!' APGAR , 
A ttnniey of Defendant, 
Pe11nsyhania Railroad C'oml_)any. 
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REPLY. 

NElW JEIRSEY SUPREME co,U'.Rfl' 

~:foNMOU'T'H (bUNTY 

} 1ANNIE ROTHSTEIX and M1LTON 

_ RoTHSTEIN, Exe,cutors of the 
Last Will and Testament of 
Samuel Rothstein, deceased, 

Plaintiffs, 
vs . 

NRW YORK A:-;rD LONG BRANCH 

RAILROAD COMPANY, a body 
oorporate, and PENNSl'.T . .VANIA 

RAILROAD Co.MPANY, a body 
corporate, 

Defendants. 

) Action at- Law 

l'Jnintiffs, Fannie Rothstein and Milton Roth-
stein , Exeootors of the Last "\ViJl and Testament 
of Samuel Rotlhstein, deceased, by way of reply 

10 

20 

to the answer filed herein :by the defendant, New 
York and Long Branrh Railroad Company, a cor~ ro 
pora.tion orf the State of New Jersey, sa'y that: 

They deny the new matter raised therein and 
join .issue upon the same. 

QUINN, PA-RSONS & DOREMUS, 
Attorneys for P laintiffs . 
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REPLY. 

NEW JERSEY SUPREME COURT 

:h{ONMOUTli ,COUNTY 

10 FANNIE RoTHSTEIN and MILTON 

ROTHSTEIN, Executors of the 
Last Will and Testament of 
Samuel Rothstein, deceased, 

20 

Plaintiffs, 
vs . 

N1•;w YORK AND LONG BRANCH 

RAILROAD COMPANY, a body 
corporate, and PENNSYLVANIA 

RAILROAD COMPANY, a body 
corporate, 

· Defendants. 

Action at Law 

Plaintiffs, Fannj.e Rothstein and Milton Roth-
stein , Exeeu to1,s of the Last Will and Testament 
of Samuel Rotlhstein, deceased, by way of reply 
to tlhe answer of th.e defendant, Pennsylvania 

30 Hailroa<l Com1pany, say that: · 

·JO 

rrhey deny the new mattc-r raised therein: and 
join i~suc uvon the snmc. 

QUJ:,{N, PARSOKS & DOREMUS, 
Attorneys for Plaintiffs. 
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STATE OF CASE FOR APn:AL ~D J!:E, 
TWEEN THE' PARTiiES. 

NEW .JERSEY SUPREME •COURT 

FANNIE RO'.l'USTI!;lN a.nd MITll'oN 

RoTHSTEIN, Executors of the 
Last Will and Testament c,f 
Samuel Rothstein, deceased, 

Plaintiffs , 

vs. } Action at Law 
NEW ' YORI{ AND LONG BRANCH 

RAILROAD Cm,'TPANY, a body 
corporate, and PENNSYLVANIA 

10 

l~n,BOAD QoMPANY, a , hody 20 
cnrporate, 

Defendants. 

11his case ,vas tried at the Morumouth Circuit 
Coud, li'reehold, Ne,~~ .Jersey, before HOnorable 
Ru]if B'. Law 1re.nce, Cll'Cuit Court Judge. At the 
close of th 'e entire case , the trial oourt · directed 
a verdict aga.h1st the plaintiffs and in "fa.vOr of 30 
the defendants. 

By reason of tfl1e death of the con rt st.enJO-
grn.pher, and the disappc?-arance of his minutes, a 
i:;tenographic ' transcript of the proceedings can~ 
not be furnished. 'rlie pa.rtles, by their respoo-
1,ive aUowne.vs, have agret>d upon t.he fact,s and 
have $tipubted that this State of Case be o:ffenxl 
ln lieu of the ~tcnog-rn,phic t ran script. 

HJ 
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WlTNESSrns FOR PLAINTIFFS . 

.A-:-rTHONY Gn.ANDA- \Vorked in R-Othsteirr's 
C'1o~hing factOr-y. Took care of machinery and en-

IO gine. \Vas in plant early in the morning. Sam-
uel Rothstein came to t1he factory at seven 
o'clock , gaYe instructions for W:ork for da y. Roth-
stein said that he was going to Nc,w York on t1hc 
seven -twienty trnin. R.o!lv:.tein loft factory, which 
is five hundred feet from station, ten minutes 
hr,,fore train time. 

H:1R,\ l1\rnP:n.H10-0n M onda.y, April 22nd, w·as 
20 nt th e~ rai1rm1d :::-tat.ion wajfng for a. lat.er train. 

Rarnu2l Roihdein eaffe to, the station, went to the 
nH\\'S;.;bnd ;-rn<l bought a new ,sµape r. 'Phe train 
was at the ~t11tion and he walk8d towaJ'Cls the 
Ir a.in. "\\Then he wns within a short distance of 
the train, whjch was standfog still nt that 1ime,, 
he Hhtnrhled 1rnd feU forward 'head;lo1ng under 
the train whic11 started at t he same time. The 
hricl 1s were loose at t'.ie pla.C'env:l:1cre ho stllmbled 
nn<l fell. On cToss -cxamin afon , she stated she 

ao had mnde the stntcmcnt to M.-. Curtis ex,cept she 
denied t}i q t she hacl told him that she did not see 
tfic ac cident. 

ifr.F. SoKEB~ A co1rnnu +er of m-•ny ~-ears stand-
ing from Long Bran<'h. rrr.n:veled b:u·k and fol'th 
0 11 'he trnin,?. He knew the <-.ondition of tJie sta -
tion pla,tf'onn. and that the hri(•ks had heen loose 
nn the plntf'o1111 alonµ: tJ1c tnl.(' k. Her waB at the 

--1-0 sb1tion on 1he clay that Fh111rnl'l Rothstein wns 
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killed, saw the blood spots and the bricks loose 
at these _points. Marked Exhibit P-5 with "B" 
to ident ify where body was. 

J\fTmiAEL WF.INS'IBJN~Took photographs of the 10 
station platform , four days after the death o.f Mr. 
Rothste in. These }Jhotograpj1s were enlarged . At 
the time tlrnt the photographs were taken, men 
were repairing tl1e bricks on the statiorn platform 
in the vicinity of the tracks. The photographs 
tn ken by the witness a.re marked Exhibits P-2, 
3, 4, fJ, rcsipectively. 

HERBERT Ro1•r-1sT1•:rn-A son of the deceased 
willo r esided with. his father. Tle testified that his 20 
father was going to Ne,w Yo-rk by train that , day. 
His fat h er was making $1:\0CO.OO· a year running 
his clothing factor., ·· 

PHTL Hu1mnM,,N~A t.axi driver. His taxi was 
parked facing th e train at the north end of the 
Rtatio n. He saw Samuel Rothstein approaclhing 
Oic train . \Vhen Hothstcin was four or five feei 
from :the train, \,-hith was st il l at a standstill, 
R.othrstein suddenly pitched forward between the :tO 
<:ars. Instantly the train started up and deeapi-
tated JWl:hstein. 

AsTONIO DE SANT1s-_A police officer ·of Lon.~ 
Bnind1 at the stat ion. DesrJ·ihPd the position of 
the body, the deeapifation, the blood on -the plat-
form nnd iden tifi<'d the sHnd shown on tJ1e pic-
tures whieh. had been used to cover the hlood. 

40 
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JuT,TA DISPANDo-\Vas standing on the plat-
form near the south door of the ladies' room. 
She saw the conductor jump on the train and 

10 wave the, train to go ahead. It started and sud-
denly the conductor reached for the .emergency 
cord. She heard the brakes and the trruin stopped 
within the distance of a ca.r length. She sa.w the 
body laying Km the platfonn. rl'he train bal'ely 
stn rtcd 'before it stopped. She did not see the 
aecident. 

F.1.-:,;rNJE .RoTHSTEIN-Testifierl as to her hus-
band's ,carninQ:s and that he- wa:s going to New 

20 York on busine~s the clay he was killed. Her 
husband was making $lfl,OCO.OO a year rumring 
1he clothing factory. 

CoNHAD CALOVJ:o'-An actuary who fostified as 
to the rni0rtality tabl es . 

ll'l'J'NESSF.S FOR DEl<'Jc!\'<DAN'l'S . 

.l!'R.\.N"K CuR'l'lS-~ nailroad -i11ve,stig-a.tor. r1,e..sti-
~o tied he interviewed Rose Foderaro, asked her 

quest-ions and she answered them, "\vh!ch answers 
he ·wrote down . lle state d that she said that the 
HllS\\"er s were {'OJTP.d hut she r0.fuse<l to sign 
the statement. She wus ::;tanding· inside the wait-
ing room at tlle t i.me of the ace:iclent. 

Gr,:ouoE 1.J:omns-A railroad photographer, iden-
tified pictures whieh he hnd taken whir:h were 

40 rna.rkcd E-,;hihi ts D-2', 3, 4, 5, Gi 7 and 8. 
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·JosHua HALL-Janito:r of the railroad station. 
Cleaned up the station each morning and &Wept 
the platform alongside of the tracks. On the 
morning of the ac.-eident, the bricks were , in- good 10 
condition with no bricks sticking up. At the time 
of the accident, · he was behind the railroiad sta-
tion, heard a scream and saw the ,body with the 
feet towards the sta tion and the head on the 
other side ,of the rail. Hall examined the plain-
tiffs' pictures and said they truly represented 
the station platform but showed no lo.ose briolrn. 

AR THUR RoBrNso:'-l"-Raggage· master at 'the 
station. "\Vas in the baggag-e room · "'··JJ.ie111 the 20 
train pulled in. He did not see the accident. He 
saw the :body with the feet towards the station 
and the head on the otlier side of t.he rail. There 
were no loose bricks nor any depressiorns- in the 
hriek:-i. ri'he trnin moved a ra.r\; · length hefore 
it stopped the se('.ond ·(i1rne. He· wia.s· present 
when the •commutation hook and wallet ,vcre 
found on the body. No tinket was ·fnunrl in the 
wallet. 

\VrLT.TA::.-.r R1,;m-A rallronil ('.arpc:nter. VVa.s at 
the south end o.f the: hagg-a.ge 1·oom wait.ing for 
anothr,1· train aIHl did not see th e aecident. He 
sa;w Hot:hstein ~rith a ne,vspaper · in his hands 
1·nn'll,in g fas t towa rcls the trn in when i t was in 
motion, sa:w him renrh for the 'hnndlc and tqon 
fall. TT e did not :-;tumble. Tl1e train: only -weuL 
onr -half a rn r length before it stopped. 

40 
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CAL\'lN L .\.NGENBACK-----"Track supervisor of the 
New York and Long Branch . lnspeeted the. plat.-
form one h:onr after the acc.ident. He found the 

10 hrieks in good order, no low bricks nor high 
bric:ktS nor any holes in the platform. The bricks 
bebvieen the rails ,vere out in April, 19:315, because 
t:he frost had raised them and were replaced in 
Ma.y, 1935. 

S. n. MrLNOR- Draftsman for PennsylVania 
Railroad Company. Photo ,June 5 with train 7M 
tlrerr,., Lagenback, !\.fr. \Vo:odward, Mr. Ourtis-
1\fr. Morris. 1vrnp prod uc.00 25 feet wai+ing 

20 room door to point of aecident at track. Rear of 
4th ear of 70+ stopped 69 feet sonth of door, plus 
25· feet . Train moved 94 feet . \Vhite broad line. 
5-' 6" i'rom g0nge of ·E ra il, cent.er of line. Line 
4'' ,Y1de x '.Z' fi%." to _chalk line. Bnl-,torn of c-.a,r 
to platform 3' ·G%." ,1pproxi1_nafol:·. Carn moved 
ahout 14' 2" .June ;)_ Sbtion 1~ui1d1n;.,: lfiO' north 
to soll th . 1 lS feet snnth side of staJion to 26 feP,t 
north of wnitiug · room door a.long- track. 125 fret 

30 :-:trai0 ht line !''Onth side of ~t-at ~on to 2·) fePt north 
of wait;rng rnorn doo r. (41.211 to traek) 48.2" di-
ngn na ,\ of acciclent . 

II 

• Jo r!N ,r. S' ,'[T,q't'.V'-F.1l''i'l"er. Prnsioned. 
Rt.orip<~d rnnning f'll' i ne .J u nr, ;!,fi,, ]'\)3..~. H as b"en 
on Pennsylvania R:_1ilroacl for fl1irty years. R,a11 
on L<~n-g Hn11wh Railroad twent v ,--ea.rs. A1wil 
on tn 1..in 704 ... R:rn two cind 0110-ha.lf r.flr lengths 
;-1 fter t1 e iirst ta rt nnti l +n1 in · tonp c'll. He kno•ws 
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where lie stopped April 22, 1936. June 5, 1935, 
stopped at the same spot. Cannot say how long 
train was there. Had same number of cars. 

ANTHONY DE SANTis-Took commutation ticket 10 

and wallet. 1ritkct on railr~md, wallet, fountain 
pen, few ca.l'ds in wallet. First looked at card 
was Louis Deibine. No money in wallet. Did not 
scorch body all way thro ug.h. Did not go tbrongh 
his pockets. Milton Rothstein on ticket. I sl,owcd 
ti cket to agent Herbert. Tw·ned ticket over to 
the poli ce. 

Cu, ~Fonn H. HERBERT-Ticket agent of New ~0 
York and Lo~ Brauch. He did not see Mr. Roth-
i:.te-iu pnrch nse ticket. After the accident he saw 
the hody. The tra in crew, some witnesses· and 
p-0liec officer wern there. Mr. DeSantis showed 
him comrrnutation ticket, :Milton Rothstein , 178-
4-1-35. Stub is from original book. Soid to Mil-
ton l{ot.hstein. :\filton Rothstein pa.id for the 
tiekct . No family can use a ticket of that type. 
Contract and not transferralble. Signed by stub. 
Stub signed by him. (Marked Exhib:t D-10.) Train so 
704 lea ves 7 :21 A. M. 726 nc:-,;t train to New York. 
H0 ... ·u1nr 1 day 0'\ CUl'-"ion fare to New York $1.HO 
clown town. l\'fonthly rommutatjon ti eket fift_\·-
four trip s, 14/ per rn.ile. 

:-:;. L. M1L~OR- R :.-1·nllr,cl. Oil line 18 inche s a p-
pro xima.te distance from rn.il. \•Vor ks for P r.nn -
sylvrmia .Rnilr c-ad Comn r 1w (nrn<lr plni nF ffs ' 
witne ss.) Ties eio:rht ,1nrl 0110.-fourth f()ot long. 
Frost g·ot under hri 1·ks and l1eav ed hri (•ks 1ip 
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between the t racks. rrhere was -a chance "for bricks 
being raised. Might raise hricks up if rain got 
under the bricks and froze.. P latform runs down 
from stati001 to track . 

EDWARD SCHOE.NTHALiN,.......JContractor. Called by 
the, New York and Long Bm .nch Railroad. I went 
over to the platform and examined the platform 
Ten A. 11. I went over and examined the plat-
form. I found the _platfornl in exce1lent shape. 
Loose bricks next to the east rail. No loose bricks 
on the main part of the pla.tfonn . One or two 
uneven bri-cks. Shown photograph marked D-4. 

20 He did not notie e the blood spots. ~,o, loose bricks 
in the- main plfltfonn. Sand he-tween the bricks. 
\ ,Vent over the platform a.nd four or five feet 
from 1:he e-ast rail perfect condition, D~d not see 
blood spot. Sa" :. where sand was. , Did -n:ot exam~ 
ine where the sand ·was. Concrete bas e. Sand. 
\Yould 111ot swear it was c.onr.rctc on r,inder bas e. 
Presum ed it ,vns (',oncretc b3-se. Mr. Curtis was 
with him \\·hen he made the exa011ination. "Vlater 

~, contracts when fro :ten. Get e\'pans:on w'hr.11 tha"· 
COH'•es. Contracti on due to c.old. Expamdo n due 
to heat. He wns ,on the plntfonn from t en· to 
t "-clve. It hricl ·hec11 two montbS ago when he 
wa ~ ,on /'he plltfo rm. Hr: was not on the platform 
for bYo or tlJree mon ~lrn after accident. Did not 
look at tre platform at that time. There were 
some hroken bricks th ern inside the "~]1ite line . 

111CHAE1. CONWAY-Oceanport. Ca.rrente r New 
40 Yo rk all(l Long Tirnnd1 !1.:1ilron....-l I-IP wns nt 
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Lowg Branch station waiting for a train to go to 
a job. He was there when train came in involved 
in the accident. He did not see the accident. I 
was at the south end of the platfomn. After the 10 
train struck him I saw him on the platform. 
W cnt up where tho body was lying . Body a little 
north of the door. Head on top of the ra.il. Body 
outside from the- rail. Lying on hri.s -back, face 
up. I did not examine platform at that time . 
He goes from Bay He.ad to Sou11h Amboy. Knows 
the platform at Long Brafrch. Brick and cement. 
T,vcmty-seven feei of brick, thiirteen feet of cem-
ent. ]1~11:ernn platfo rm is brick Asbury Park 20 
and Spring- Lake· is brick. Laid in cinders•. Sand 
between the bricks. T have been with the rail-
road thirty yea L'S. r_r.hcse bricks have been there 
twenty years. T'wo of · us there•, Read and my-
self. Did not where the ,v-heels .of the car 
were ·when he saw the bo<ly. He does not ,1rork 
oni the brick platform. Bricks laid o,n cinders. 

~Jo~EPH SoRnENTo-: -t]8 Poole Ave., Long 
Branch. Presser , clothing presser. He saW the SO 
acddcnt in which Mr. Rothstein was killed. I was 
sitting on a bench ouside. Outside in fr.ont orf the 
station on the hen ch. TT e came out of the sta-
tion. He went toward the train. Got· hold of 
the hand hold. He slipped with his hand. Did 
not have chance- to gTab with t;he other hand. 
H:-ea:dy to put. his foot on the first step. He was 
hnn~in.g Then he giot loose and went down. He 
ff•ll in hetween the two cars. He waiS walVin:g-40 
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fast. The train was just begj_nning to move. 
The train moved about half a car leng,111. Did 
not see the tra.in man stop the train. There 

1 0 was a conductor on the last car of the train and 
he saw the man foll down aud s,topped the train . 
He was on the tirst step orf the last car. I saw 
Ll:tis man and he -..v,ent up when the train started 
to move, trainman. I ,\·as sitting on the, right-
hand :;i<le ,Of the doo1·, tow a rd New York. I did 
not know the man. Jle , was dressed elean. Suit 
like :Mr. Parsons. Cannot say as to hat. Had 
a .'-f>ft hat on. Does 11ot recaU w,hcther he !had a 

20 coat on or not. I sa,v him come out of the sta -
tion doDr and the train had s(a:rtcd to m.ove. 
Th.is man pas sed in front of him. He was w:a.tcill-
iug lLirn as he was g·oing toward the train. Miss-
ed his right hand and got the left hand. Had 
left hand hold a second. Got lom::,e. Did not get 
J'oot on the steps. He was hanging. Attempted 
to put rig·ht foot 011 Urn ste ps. 

Ro1rn1::r L. VV-1.Lcox-Lives at 172 River A vr-nue. 
30: l·tai1wuy express. He re(:alls the acci-d,,nt. He 

\Yas si tting on bend1 at north end of stati.on at 
the e,ntrance t-o the man's waiting ro-om; T Ra:\,-
!\I r. Rothstein eorne ollt of the door und nm to-
ward the fra(k. I sa"~ him raise his , right hnnd. 
Rai:-;ed his right h,rnd to,,rard th e hrmrl rail of 
<·a.r He lost it. Cannot s,ny ,,·hethcr he· raised 
liis left hand Or noL Tiig/ t. hand ::dipped <lown 
,md J·e fell clO\rn 011 his bwe. rrh.c trnin was mov-

l O ing when Mr. Rothst r in <·-nn:•e out of the st ation. 
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Before ilfr. Rothstein reached tlie train he did 
not slip or fall on the st .ation platf= :Saw no 
defect about the station platform. He might have 
had a newspaper. The train moved from time it 10 
started until it stopped' about the len,gth of a car. 
The train was not moving fast, going eig•ht or 
ten miles an hour, not sure of the S'Peed. He 
wc1s there until the next train C'..ame in. 

DANIEL A. :MuLHErn- \Vheel Report, cars 1296:.. 
3441-3'2\l0-8522-3474-813<)-347!L-~482. He was be-
tween the fi,rst and scco-nd coach. The train stood 
there a bout one minute. He stood. on the bottom 
step, looking south . I g't-ve the signal to start the 20 
tra.iIL I ·got signal from the· train crew. TJ1e 
train crew w'ere on 'he plfltform. nrill. head 
brakeman, Van \Vert and Keefer. No brakeman 
'bctw·een the fourth and fifth 0ars. Vestibule doors 
open vdth the exreption of the. rear platform of 
the rear car of the train. l nm u,p- the steps. 
Gave t\\10 hells to p;-o. Came bcwk to hott,om Rtf'p. 
The train ha<l started to mo:ve. Nono t-0 get on 
and off train when the train started to move-. I 30 
saw that man come out of the i-:tation. l srnw him 
start tuw·a.rd the train. I called t.o him. l called 
hey, he keT,t rh•·ht on <·omi.ng·. Lost my voiec for 
tl1'rcc months. He was g,-oing-pretty fa.-;L "\\1H\n 
he reached for Hie han<lle l knr•w he coul<i not 
nm.ke it I pulled the co-rd, Urn train storppe<l 
within ~ix or eight feet wheu T pulled the -ernerg-
(•w•y. rrhe train bad moved one and one -half car 
lengths when lie tr iPil to _g·et on. 'l~he trn.in wa s O 
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moving behveen five and eight rn.ilcs an hour . 
8aw him attempt to renrli the hand rail. Saw 
the man after t.hc-accideut. He was lying between 
the tracks of the coach. rrh rec trucks had gone 

1 O over him. Saw nothing on tho p.latfonn. Did 
not look. He did not stmuble or fall going to-
,va.rd the train. ':l1hc iraiu 1h1:td moved a!bout one 
<..:ar length when I saw him . Tlu·cc car lengths 
from the time the tra in start ed until the train 
::;topped . 

. A:n-rau n D. Bnn.1---Pa ssengcr hrukernam Eigh- _ 
teen yeun; on t he P ennsylva nia. Hiailroad. Con-

20 duetor ha s gold buttons. rrl i.e hrnkcman ha.s sil-
Vi' r hntton~. Sallie kind ol' ha.i. H e was between 
the thi rd aud foudh coach. Van "\Ver t was be-
t.ween the, fifth and sixth. Keefe r wo.s betwe en 
th e seventh and eight h. He got. off the tra in on 
the ·platf.o,nn. No one on the pla,tforrh to huar<l 
th e train when the train st arte<l. 1-stood on the 
UOttom step . The 01:her tw.o bra.kem.en were oll 
t-he bottom steps. Be saw the man come out of 

30 t;~: =~o:~t ~t t'~:c\;~t~1;1~~7:t~e;~ui;r/js ;:~1d~ 
µaper in t.he right ltaod. R,eacl1ed with h is le-ft 
hand. Swung around and fell betwee n the ca.r s. 
He (B1i ll) sa:w th e p la1.fonn, saw nothing the 
matte r with the platform. The t rajn stop ped 
afte r the accid ent. Th e t rai n hod moved about 
one car length befor e he reached lhe car. 1l' hc-
train :'-topped in one a11d one-ha lf ear lengths. 

40 rrotrd HlXiut two mid one-hal f C',a r lengt hs. I called 
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to him "Go way." Waved my hand. He was 
looking tmvard me. Pajd no · attention to me. I 
heard Mulherin call to him He went to pull em-
erg·ency cord . I pulled him out from under the 10 
car. He was under car 8'130, center of car. Thref;¼ 
t1·ucks ,vent over him. He was under the sixth 
c.ar of the train. 1"'.he train had moved about one-
half car length when I first saw him. It went an-
other one-half car length '"'--ihen: I saw him grab. 

LESTEJ.t E VAK WERT-Brakeman. He was be-
tween the fifth and sixth car . The train stopped 
there forty 1--{ive seconds to a minute. No passen-
gers g,ot off at his platfo rm . Goneral passen:gers ~O 
got on. Keefer µave him the signal and he pass-
ed it. Platform was clear when the train was 
started. He (Van \Yert) was looking bcwkwar<ls. 
I saw this man walking very fa.st out of the sta-
tion. I had ru1 idea and called to him don't get 
on . He had a paper in his right hand. Re nm 
through the car but someon"e else pulled the em-
ergency cord. Got off h~tween fifth imd R-ixth 
car. rrhe train was going four to six miles an 80 
hour when he tried to get on. S:aw nothing on 
the platform. Saw no d'srcpair of the platfornL 
Th is man did not 8tnmb le before he reached for 
the ha'!d ra.il. This man was one-hc1lf way do~vn 
1he platform when I saw he was going board 
train. His ear at that t-ime was just ~bout half 
way between where it s +on-p0il _q11d ba;_~ga.ge room 
door. He was ro11th of the man. 

40 
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JAMES KEEFRR-BrakemaJ1. Passenger bra ke~ 
man on the Pennsvlvan ia Ra ilroad . He was on 
704, rear brakem~ . He was between the · seventh 
and eighih car. He was at that point when -tille 

lO train stopped . Stopped about one rninu'e at Long 
Branch. He was on t.h.e-platform and watched 
the passe ngers . I passed sig nal to Van Wert . 
No passengers to get on the train at that time. 
Pnssed shi:nal to brakeman Van Wert. The train 
then start~d . I got up on the bottom step of the 
eighth car. R ight hand on •one gnu.rd and one on 
tJ1e other. He was facing toward New York. I 
did not see this man come out frmn the station. 

20 I saw him half wa,y between the statio n and the 
trn.in. He was mov ing r ap idly. Dkl not sc::: any-
tnin/:; in his hand. As 'he came townrd the t r a.;n 
I saw him make a grab for the grab iron. Can-
not say ·what car it waR. Up . ahead of where I 
was. I called . I called "hey ." Van \\T-e.rt call ed. 
Cannot say as to the other meIL I saw h:im make 
a grab and fall. Could not say ii he fell on the, 
steps or between the cars . I ran: up the stieps 

t·t and pulled the emergency cord . Stopped jn n. ear 
and a half. The train ha-cl mo,·ed f rom the time 
it s 'arted until he grahhed 1 ·;ho t rai n moved nbout 
one car 1eng1:h. He went to the rear of the train 
afte r the train stopped. 

M·cHAF:L STROLLo-'J,hirty six years with the 
Xew York and Long Br rinc:h Ra ilway . Ass-isfant 
rrrain Master . Kew York and Long Brauch Rail-

40 ron<l own the ~t·•t'.on and mnke rep 1irs to ihe sta -
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State of Case for Appeal Settled BefMeen the 
Parties 

t.ion platfor:m. Used by Pennsylvania and Jer-
sey Central . Asked to produce agreem~nt. Acts 
as assistant superintendent. Has charge of all 
train crews on N-ew York and Long Branch Rail-
road . Did n,ot know ,men shmvn working on the 10 
8tations, shown in the phot ograph. 

CARL L. It1w - Was going to take the 7 :25 train 
fur Perth Arn boy. I was there standing at the 
statio,n, I was standing in the- door. Got a nfl\~s-
pa,per from the ne:ws stand. The train had start-
ed and T looked out tih:e door . I saw this man 
ti)' to hoard th e train. He was eight or ten llt-
ehe i:i from the trniu when he put his le:ft hand up 20 
1'o gra !b the hand rail.- "Missed that. Next coad1 
knocked him do\Yn. on his biwk rrnd train passr,d 
over him. ..All that ear and tnrnks of next car. 
The train was in motion at that time. Cannot say 
which car of the trajn that was. 'l,he train was 
stopped Within · not over a car lengtl~. I would 
say the tro:in was going abou t eight o·r ten miles 
an hour when he tri0d to get on. Alt the -time the 
only person I saw w!vi on the lowe--i-steps of the 30 
,ear following .. Did not :;:;ce nnY otlie-r me,mher of 
tlie cre w. I d id ·no t hear .anyone .ca.ll"'OuL. Did 
uot notice <Lnyt1hing- out of t.hc ord .inary. He did 
not stumble 'befo re he put up hi's ,h'nnd. Did n:o-t 
notice any disrcpafr of the platform. He wnR-
inside of the station until after the ac0ident. 
l 1sc<l the st.ntion for thref' or f~ur years befo re 
the accident. r:,:;t,ition door was closed. \Vas sta11d-
inµ; hy the north rloor. C;1n11ot say " ~h cther an_y~ -IU 
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one was at the news stand . Two or three people 
around there. A·bout thirty feet _ from where he 
was, to the track. Man was eight or ten inches 
from tra jn when he first sa.w him. 

At the close o.f the case., coun sel fo.r the de fend-
ants moved for a direction of a ve rdiet upon the 
ground that Rothstei n had purc hased no ticket, 
no ticket was fou nd in his wH.lle-t and he was, 
the refore , not a pa.~se.nger to whom the railroad 
owed no duty and upon the ground that Roth-
ste in had purchased no t icket and had no t~cket 
exc.eipting the corn:rnutation book in the name of 

2 O Milton Rothstein, who vrns the oon of decedent, 
which was found on his pers:o•n, and, there-fore, 
there was no contractual relation between deced-
ent and the defend .ants, and be was, therefore, 
not a pas;;;eng-er and the defendants owed no duty 
t.o decedent other than to refrain from willful 
injury . 

The defe ndants fu rther rnov('<l f.oir a direction 
of a. verCUct upon ·the, ground thnt upon the· facts. 

:JO the decedent \ra s a trespas .ser to whom the de-
f,e:ndants o\,·ed no duty other tha n to rr,,.frnin from 
willful in.jury . 'rhe trial ('Cnrt g'ra.ut.ed the mo-
tion fo r the dircet ion of a venTct in favor of 
the clcfondants npon the grounds that thC deced -
c11t was a 'tresp :1sser and 1l11t no 0ontractua l re -
lntion existed hetwecn the decedent and the de-
l'endant s and a11owed exceptions to suC'h action 
to the plaintiff . 

40 
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State of Case for ,Appeal Settled Between the 
Parties 

We hereby stipulate that the foregoing state 
of case, together with the exhibits mention,id 
therein shall constitute an ag~eed state of case 
for appeal, by reason of the inability of the par- 10 
ties to produce a stenographic transcript, due to 
the deaJ1h of the court stenographer. 

PARSONS, LABRECQUE & BORDE ,N, 
Attorneys for Plaintiffs. 

JOHN A. HARTPENCE and THORN LORD, 
Attorneys for Defendant, 
Pennsylvania Rail1;,oad Co. 

APPLEGATE , STE\'E ,NS, FOS ,TER & 
REUSSTLLE, 

Attorneys for Defendant, 
New York &Long Branch Railroad Co .. 

20 
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EXHIBl'T P-2. 

[For the convenience of the C'ourt this exhibit 
is inserted on tbe opposite pflge.J 
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EXHIBIT P-3. 

[For the convenience of the Court this exhibit 
is inserted on the opposite page.] 









EXHIBIT P-4, 

[For the convenience of the Court this exhibit 
is inserted on the opposite pa,ge.J 
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EXHIBIT P-5. 

[For the convenience of the Court this exhibit 
is inserted on the opposite page.] 
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EXHIBIT D-2. 

[For the convenience c,f the Court this exhibit 
is inserted on the opposite pag e.] 
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EXHIBIT D-3. 

[For the convenience of the Court this exhihit 
is inserted on the opposite page. ] 
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iEXHIBlT D-4. 

[For the convenience of the Court this exhlbit 
is inserted on the. opposite page.] 
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EXHIBFT D -5. 

[For the convenience of the Court 1his exhibit 
is inserted on the opposite page. ] 
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,EXHIBIT D-6. 

L F'or the convenience of tJ1e C'ourt this exhibit 
is inse rted on the opposite pa.ge.] 







53 



EXHIBPr D-7. 

[For the convenience of the Court this exhibit 
is inserted on the opposite pa.ge.] 
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EXHIBIT D-8. 

[For the convenience of the Court th is exh ibit 
is inserted on the oppo site page .] 
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EXIDBIT D-10. 

The New York und Long Branch 
Ra.ili·oad Co. 

AGJ<:N"l"S STUB 

Not good fo r pasirnge 

West End and Hollywood, N. J. 

Long Branch, N. J. or Branchport, N. J . 
ANl.l 

NEW YOR K, N. Y. 

M. Milton Hoth'.8tcin, 

Signnt ur e of Purchaser. 

20 .Form 54 N-22 Address -·w c~t Jnnd, K. J. 

1 1 2tal4 l 51Htx 
3a.oo t 22.44 I L7.16 1 14.~21 1 a.20 I 11.ss 1 

7 ! 8 I 9 i JO I 11 i l'2 I X 
1(),5£ ! 9.90 I H.24 I 8.58 ! 7 92 I 7. I 
]n the upp er . le-ft hanU portion of 1his stub is 

sm~dl ruh -'<l e,ornPr with the i(•gcncl-.1 \.p-ent Stamp 
ITn e. \Yit11in this arcn appcun:. n sta mp , noi a11 

:10 of whicJ1 is legihl c. J-IO\\·e\·er . lh;R-inu(',h is legib le, 

40 

Ne\,. York Long Tinrnc·h, 1 r\pri l 11, 1935 

l11 th e s<1w1re where t he tig11re '' 12" appears 
there has been an L -:-,:.hape<l pun r-h mad e, whiC'h 
<'Olllple tely ohliteTates t hl' lignre under 12, except-
ing th e lignrf' 7. 



NEW JERSEY SUPRE1IE COURT, 

J\-foN.tnOuTH CouN'l'Y. 

FANNIE RoTHSTEIN and ::\1n.,ToN 
RoTJ:[STEIN, Exec utor s of the 
Last Will and %stamen! of 
Samuel Rothste in, Deceased, 

Plaintiffs, 
vs. 

NE,v YORK AND LONG BRANCH 

RAILnoAn Co:r.rPANY, a body 
corporate, and PENNSYLVANIA 

RAILHOAD CoMPA N Y, a Uody co r -

porate, 
Defendant s. 

Action at Law. 
) Postea. 

Thi s cusc was tried heforc lii~ Honor , 1{,uli f V. 
Lawrenc e, Uircuit Court .Judge , and n jury, nt the 
\[omnouth Circuit , beg-inuing April 30th and cou-
cluding May 4th, 19;j6, ut F reehold, New ,Jersey. 

r:eJw said Judge directed the jury to return a 
verdict against the plain t iffs, Fannie Rothstein 
and Milton Hot.hstejn, Executors of the Last 1Ni11 
and Testament of Samuel Hotliste in, deceased, 
aud in favor of the dcfoncfant, New York and 
Long Branch Hailrnad Company, of no cause of 
action, and the jury did accordingly return a ver-
dict against the said plai11tiffs an<l in favo.1· of the 
defe ndant, New York and Long Branch Railroad 
Company, of no cause of action. 

Dated May S, 1936. 
HuLIF V. LAwrumcE, 

Circuit Court Judge. 
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NEW JERSEY SUPREME COURT, 
MoN MOUT H Cot:N TY. 

X Ew Y on.K A )l"n Lo N G TinANCrr 

RAILRO AD Col\IPANY, a bod y c or -

po1·ate, 
Defend ant, 

ads 

FA .N .'1'11:: RoTH ST.k:tN and ) 1In.ToK 
HoTn ~'l'EIN, Fixccut ors of the 
La st Will and rrestament of 
Samue l Roth stein, Deceased, 

Plain tiff. 

I Action at Law. 

On Postea. 

It is OHu.1:rn.1::u ibaL j udgm ent be and hereby is 
en tered iu favo r of the defend ant and aga inst the 
plai11tiffs wit11out costs. 

Eul ercd, }fay 11, 1936. 

On mo tion of 

APPT. E G.4.TE, ST E VENS , FOST ER & RF.USS TT,T,F., 

Attorneys. 
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KEW JERSEY SUPREME COllRT, 
:1iONMOUTH COUNTY. 

l7 ANNIE RoTHS'l'EI:Y and MrLTON 

HoTHSTETN, Jflxccutors of Uie 
Last "\Vill and Testament of 
Samuel Rothstein, Deceased, 

Plaintiffs, 
vs. 

K Ew YORK AND Lo NG BRA.:~•rcH 

RA TLnoAD C6:r.rrA.:-,Y, a body 
corporate, and P:r.NKSYLVA NTA 

RAILROAD CoMPANY, a body cor-

porate, 
Defendants. 

Action at Law. 

Postea. 

'l'Lis case was tried before Judge Rulif V. Law -
renee, with a jury at the .Monmouth County Cir-
cuit Court on April 30, }fay 1st and May 4th, 
1936. By instruction of the court , the jury ren -
dered a vcrdfot in favor of the defendant , Penn-
sylvania Railroad Company and agairrnt the plain-

10 

20 

tiffs, Fannie Rothstein and Milton Rothstein, 30 
Executors of the Last Will and Testament of 
Samuel Rothstein, deceased, of "Ko Cause for 
Action'i. 

Dated: May 8, 1936. 

RULLF V. LA WREN CE, 

Judge. 

40 





NEW JERSEY SUPREME COT;R'l', 

Mo~MOU'fH CouNTY. 

Pr-rn.NSYJ..VA.NH RAILROAD Co1 r -

PANY, n body coqJoratc, 
Defendant, 

ads 

FANKTE H.oTHSTEIN and Mrvro~ 
ROTHSTF.TN, l£xccutors of th e 
Lai-;;t \Vill and rrestament of 
Srmmcl Rothstein, Deceased, 

Pla intiffa. 

Action at Law. 

On Postea. 

IL is ORDER.ED Urnt ju<lgment be and hereby is 
ente red in favoT of the <lcfontlant and agflinst the 
plaintiffs without costs . 

lc11te1·od May 11, 1936. 

On 1\f otion of ·w,_ Horn· ArOAH, 
Attorney. 
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New Jersey 
Court of Errors and Appeals 

l?A-'fNlli RoTHSTEIN and MrL'rO~ 
1H.0Tn st:1'EIN, Ex ecut ors of the 
Las t Will and Testament of 
Samue l Rothste in, d~cased, 

P lain t iffa-AppeUants , 

vs. 

.KBw Yomi: AN D LoNc.: B RAN CH 

RA 1.LROAD COMPANY, a 1body cor-
pornt e, a,nd P 1-;N N·SY'LVAN lA 

RAILR OAD C OMPANY, a bodiy cor-
porate, 

IJef enda nts-Appe Jllccs. 

Action at Law. 

On .Appeal from 
Supreme Court 
.Monmouth 
Circu it. 

BRIEF OF PLAINTI FFS -APPELLAN TS 

INTRODUCTION 

Thi t; appea l i? p rosecutr.d hy Ute Ex ecutors_ of 
the Last \Vill am1 Tcst arrnent of Samuel Roth -
stein, deceas ed, in hclrn.Lf of hii:;· wiclow and chil-
dr en. Smnu el Roth ste in, a r r::.i<lcnt and substrm-
t in l rlt i½e,n of Long Bra nc-b, Kew Jerse y , was the 
pr incipal owner and preHide11t of a clothing foe-
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tory beraring- his name. This fact ory was located 
in close proximity to the Hiailroad Sta.Lion in that 
eity. Rothstein, prior lo his , death, had received 
a salary from this company of $15,000.00 a year. 
At seven o'clock on the morning of April 22, 1935, 
H:othstein ,vent to thr, fadory to arrange for the 
deta,ils o,f the d:ay's work. Mter talking with his 
fon~man aJ1d Lhe careta ker, he loft the factory and 
started for t,he Railroad Station. He -had left 
vwnl \vi.th his foreman at the factory and his fam-
ily upo_n leaving home that he intended to take the 
7 :20 train to N.0-\v Yor k wlie,re he: frequently went 
on husines:s. Rothstein arrived at the station, 
pnrcha:,:cd a ne\.\"Spaper1 and then started to-\v1ard 
tl1e1 tra in whi('h was in t,he stati on receiving- pas-
sengc 11S. As Rothstein neared the train, lrn was 
seem to pik.i: headlong:, forwm·d, und er the trni n 
.-1nd on to the tracks . The tra :in at the s·ame in-
sbmt moved for" ~ard and Rothsfa~in was decapit-
ated . . i\ t the s1Jot where Rothstein fell, there ,vere 
loose b1·iclrn which caused deprcs'siOl]S in the pln.t-
form. rl\vo w-i.tnesses sa,v Rothsfoin stumble, ns 
llie,· cle::<>ribed it. before he pitrhe<l forw,ard on to 
the trark and nnder ihe wheels of the tra ,in. 

Snit was thereafter -i.nstituteJ. by tbe Executors 
of the Last \Vill and T,e.stament o.f S,amuel Roth-
stein to rc<..'over dama.g-os fo,r the. de-cedent's 
,nung-ful death. At the tr ia l of the cause in the 
1vloriinouth Circuit, e<videnee was produced by the 
defondn.nts , that a card e.ase of the deceased '\\'U.S 

examined by a police· afficP.r and in this card case 
was found a rornmutution ti<'lrnt belonging to his 



son. ~o evidence was produced at the tr ial that 
the remaining cloLhes of the decedent were search-
ed and no pro.of was offurcd of the a1bsence of 
money or tickets in his other pockets. Samnrnl 
R1ouh,stein meL a violent death and there was no' 
dosr,ription off.ered a8 to \\~hat happened to, his 
clothes· or the- contents, except the one· ea.rd case. 
\\1liich was found hy th e police officer wiho, was 
searching for means of identiftca .tion of the de,-
cNused. The railroad furtlrnr o•ffered evidence to 
show that Rothstein, that morn ing, did not pur~ 
cha-tic a raihoa.d ti(:.ket at the station . 

At the· close of the tria.l, the two railroad de-
fendants eontcndcd that, sinoo the c.ar<l case con-
tainc<l the comrnntation ti.cik-et of thci s·on, whi:ei.b. 
was a r orsonDl contract with the son, this was 
condu sivc evidence tha.t :Samuel Rothstein wasi a 
trcspa:c:.:-;er to w,hom th.e rnilro,:'fls owed no duty 
exee~)t tlrn.t of abstaining frnrn acts of wilful i,n-
;jury. ln the motion for a clisecled ve:n:lict , this 
wn.s urg0d by eouns-e l for both ra.ilroad s. The 
Trial Court adopted this vi.eo.,-and dire(',ted aver· 
diet: in favor of the defenda nts, a.nd aga,inst the 
p1aintiffis upon the g·round that the, decedent was 
n trespas:c:.e1·, havin g p1irrlrnSed no ticket a.ncl hav-
inQ.' i11 his pos sess ion the, comnmta:tion ti.0:kef&f'{iis 
son 1 whirh ;-1dmittNllv he· had nn right to use . 
Fr 0rn this ru ling' o,f the rrfr .,J Cburt t.he plai ntiffs 
nnnea1. 

The deeisi.on of the Trial Conrt in effect, beh;l 
t.hat Samuel Rothst-e·in. an hono,ra.ble and reput-
fllhle citi½E'll of the City of Lonµ\ Btanch, at the 
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t ime he rnd his death, W'£1JS attempting to cheat 
the rail road out of $1.40. The deeedent, who a,t 
the very time ,vas ca rninig $1fl,OOO.OO a yea r , was 
P,resurned by the Trial Cour t to he a tro spa sse r 
nnd ent itled to no protec tion. F rom this judg-
ment of the Tri al Court, the plaintiff s prosecute 
th is app eal 

ru;;vmw OF TIW EVID&NCE 

Th e state of case is extrem.elY' bri ef, due to the 
death of the oomt ste nographer shorUy alter the 
trial. As a result no t rans·cript of the testimony 
cou ld be proc ured . 'the skeleton of the ev i.deinoo 
was set tled between the parties. ln brief, the evi-
cfonce is as follow s: 

Ant hony Gra nda, a n empl oyee a t Rot hste in "s 
facto ry, was there ear ly in the mornin g when the 
dcocden t came to the l'nr,tory at seven o'clock, left 
in11trudions for the day's work and then said he 
Wfls g·oing to ~ew York on the 7 :20 train. Rot h-
.stein left the fact or y ten minutes befor e train 
time (p . 20) . 

RoSil 1:l'ode rad o w-n,s at the i:;tati on v."aiting for 
a late r t ra in: saw Rothstein buy a newspape r and 
tl,cn wi:d k Lowa.rd the train; when he was a short 
disitance horn th e-train, he Rt111n'bled and fc l1 fo r-
wnrd hea cllon.~ u nd e r th e trfli n whieh startr, d at 
the same time; the hrirk!; were loo~e at the place 
where be stn rnhled (p. 20). 

Moe Soker , descrihed the, eondit~on of the loose 
br irks alo ng the platform near the track ; sa w· the 
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bloa<l spots aud the bricks Loose at the p1ace, of 
the blood spots ( p. 21). 

Michac1 \IVelnf'.ltein, took photographs of the sta-
tion platfo-rm fonr days after :Mr. Rothstein 's, 
death. The photogr aphs are marked Exhlbit& P-
2, page 37; P-3, page 30; P-4, page 40; and Pff5, 
plligc 42 (p. 21). 

Phil Huberman, a tax i driver, had parked his 
tax i facing the tl'ain fit the north end of the sta-
tion. He saw H.othstein arpproacping , till.e train 
aml when four or five feet a,v~aiy from the train, 
Rothstein suddenly pitched forward between the 
cars; th e train started up and decapita,ted Roth-
stein (p. 21). 

The train · crew appearrnl and testified. 

Daniel A. }iulhein, a trnlnmJn (p. 2.9), Arthur 
l), Brill, ,bntlwrnan (p. 30), Lester E-. Van\1\'Crt, 
brakeman (p. 31), James l(cefor (p. 32), tes.t-ified 
with nu utoro u~ variance,s that the train ·was be-
ginning to move. when Jtolhsteiu, runn ing, grnhbed 
a harnlle o-f the tra in and then fcH betw0een tv."O 
0:ns. [fall, Uie jas11itor, testified the bricks ,vere 
not loose (p. ~2':J); H.dbinsou, bag ·g-a.ge mru,ter, said 
the ni were no loose brid-1s (p. 23); Reid, the rail-
road carpenter, s-aw Rothstein rnnnillg~or 
the train, ren .eh for the handle and then fall (p. 
2i3-); La ngpnba.ck, track supe ,rvisor, sa:w no loose 
l>ricks (p. 24); DcSantis, a po1iooma.n, found tl10 
c'{)mm,nta1ion ticket in his wallet with a few cards. 
Ile did not. search lhe body f.1,ll the (wa11-throu ,gh 
and dfrl not go throuqh his por:kds -(p. 215). Her-
bert, tic-ket agent, said thnt Hothstein purchased 
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no ticket (p. 25); Schoe nthal-en, a contractor, 
forn1d 110 loose briclrn (p. 26-) ; Sorrento, a clothes 
pre.sise-r, saw Rothstein reach for the hand le and 
fall between the cars (p. 26). 

It is submitted briefly from this •·revie\v· of evi-
<lence that Rothstein unquestionably ,va.s boa.rd-
in,g a train at a place ,vherc he had a rig-ht to 
boaJ.-d it. Unquestionably, he also w,a.s a passen-
ger at the time. he was attempting to board the, 
train. No, evidence was offered to show that 
Rothstein hJid not a ticket purclrnsicd at. some other 
point and was ,vithout funds to pay his fa.re on 
the train. ]t iR Ruhmitted from the evidence that 
Rothstein wrns h~gally a passienJg_lC•r and was en-
titled to all the rig·hLs a,n<l protcetion due, a pas -
s1~11gcr hofl.1·ding a trnin at ,a sta tion " ,..here he, had 
a right to he•. There ,vas nothing whatsover in 
ihe evidence which justi ri.ed the presumption, as 
a pro ven fac.t, that the deBedc-nt ,vas a trespai;;;scr. 

ARGUMENT. 

I. 

Decedent was a passenger at the time he met his 
death and to him the defendants owed those duties 
owed by common carriers to passengers. 

8runuel Roths tein on the morning orf April 22, 
1935, had gone to the _raihoad sta tion to take 
passage on a train to Nm,,, York City. TTe had 
gone as a r,nstomer. He was the proprietor of a 



substantial an<l 1·e11mneirative business. The Trial 
Cou 1-t, \\"hen it dire cted the verdict against the 
plai11ti11 s, 1·ested il8 action upon the ground that 
he, w•as a t.respa,sser, because he had not purchased 
any ticke t that morning and beoause there was 
found in a waJlet upon his· body a eornmutation 
ticket belonging to his son. No• scintilla of e:vi.-
dence appeaJ"ed that Sairnucl Rothstein intended 
to use this tiekcL T'hel'e ,n)s no p,roof that he 
<li<l not have upon his clothes amrple funds to pay 
his way. The proposition is fantast ic and unbe-
liervable that a man in his position was emJba1rk-
ing upon a b·ip to N'"ew York with no funds in his 
pocket. WU1en he went to the railroad station to 
take this train, he oecupied a si111ilar position to 
that of any other p.a1ssenger . He had a dg,ht to 
be at the st.a tion; he had a righ t to boa.I"d the 
train. NO\vhc-re in the evidene-e does any proof 
o·ceur that he intended to obtain free passag e or 
tr e,spass upon the defendant's property. No direct 
declaratio ns in this ju1i sdict io,11 ha vodis •cussed the 
incep tio n of the relationship of carrier and pas-
~,en_,,·,cr. However, with general unanimity those 
jurisdictions where the question has arisen, have 
held that the relation of oarrier and pas·senge-r 
arises, w·hen one lawfully appears at tl:fe"s~on 
and offers himself to, the carrie1· to be ca.Tried to 
n <lestination . 

So, in the in st ant ease, when Samuel Rothstein 
pro('eeded to the railroad station i.n Long Branch 
to board a train for New York City, he then and 
there became ii nasse nge,r to whom the carrier was 
honnd to exorr~ise thnt degree of care requisite for 
the proper caniage of pa ssenp;crs. rrhe posses-
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sion pel non of a ticlcet was not tlispo:::;ili vc of his 
status. The decisive fact in the determination o.f 
the status of Roth.stein was the presentation of 
himse lf as a passenger for carriage. Until some 
proof had been elicited that Rothstein had no in -
tention of paying his fare, he remained a pas-
senger . 

In the case of "JJ.fcPeat v. Philadelphia, TY. d!.: 
B. R. Co. (Del.), 69 Atl. 744, the Supreme Court 
of Delaware speaking through Justice Spruance, 
said at page 746 : 

"lt is not necessary, to coniititute· him a 
passenger, that he. showd have had a tic;ket, 
or tna.t he s110u1d nave been actually upon 
the train of the ·dotcndant. 11 you l))elle.ve 
UrnL it waS the bona piJ!e intention of ·wul -
tcr .1.Vlc.l:'eai, at the time orf the accident, to 
board the defendant's train, and that the 
defendant had knowledge of tha.t fact , or 
Uiat the aets and coill<luc;t of the deceased 
and the other facts and G-ircnrnstanoos, were 
~nrnh as to- reasonably inforn.L o·r notify the 
defondant that he internded to board the 
tri:!,in, he ,.vas entitled to su<1h. ca,re and pro-
tection (?TI the part of the defendant a,s is 
required by the law where the rela tion of 
passenger and carrier exists." 

It is slJ!bmitt.r-d that this is s,onnd law. So in 
the instant c11se i,.f Samuel Rothste in was attempt-
ing to hoard the clefendanFs train at the time of 
the aK;eitlont, he became a passenger and ,vas en-
t-itleU to have the ca.re and protection which a 
carrier O\V"cd a passenger. 

In the 0ase of Berk ebile v. J ohnstoUJ-n .Traction 
Co., 99 Atl. 871, the plaintiff had been injured on 
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a ear of the defe ndant. The defendant obtained 
a nonsuit upon the ground that the plaintiff had 
bon..rded a. n1oving car and therefore was not en-
titl ed under the Penn sylvania La.w to the ·ca.re 
owed a p.a.ssenger. Th e Supr e1ne, Court of Penn -
~)~lvania in a unanimou s decision r ever sed the 
non sui t mid ~1:tid at png,e-873' : 

"WJie n the individual gets on the car, 
he is prestuue<l to be there lawfully as a 
.passenger, having paid or bei11g liaible 
,vhen called on to pay; his far (:;l; and the 
onus is upon the carrier to prove aflirma -
t ,vcly that he was a trespar.sser. 'l'he com-
pany can on ly eject hlr.n for suJiicient ca.use, 
a nd, unt il he is 3:dvised that the compa ny 
refu ses to accept and carry him as a pas -
scnt ·cr, the re lation of rarricr and pa.ssen-
g-Or is pre :-;umecl to exj~t The pu r chase of 
n ti.rlrnt or the pa yment' of far e is not e."3-
~cnt ial to the creation of such rela-
t ion.• • • 

d \Ve arc not favora bly impr essed with 
the conte nt ion of the defe nd ant company 
that, under th e ci1•cun1.Stan ces di sclosed by 
the ev idence, the p lainti ff wa,s, no t a pa.s-
sen1·r>r because he was not seen OT recog-
niz ed l)y the motorma n or conductor prior 
to the acc ident.'' 

'rh e sta tcmci1t of the Conrt that thepur<>l_uise 
of n ti cket or pn.yme11t of fare is no t esse nt ial' to 
the creat ion of the re latio n of passenger an d ca r-
r ir r is prae tic.ally d ispositive of the present a.p-
rrnol. In the present case, Rothstein was lawfully 
nt the stat ion. J-fc \\"as lawfu lly going to boa.rd 
the tTnin when he met hi s dP'"'th. Wliether he 
h ad a tir-ke-t or -not is irnma te ri ·1l. He hc1d p re-
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::;e.nted himself as a pas,s,011ge•r and as a. passenger 
was g-oing to board the tra in. 

In the case of Kid1Pcll v. Ghcspeake & Oh-io 
Ra/4lway Company (W. Va .), 77 So. Eas. 2S5, the 
same rul e was enunciated. In that case the plain-
tiff went to the station phltform for the purpose 
of purchasing- from · incoming excursio:n:ists, re-
turn coupons, which he intended to use for passes. 
VVhile attempting , to pul'chase such coupons , he 
was assaulted, arrested and injured. He insti-
tuted suit for injur ies and the Court held: 

•• One may becomeJ a. passenger without 
a ticket if by some act on his pa.rt hB places 
himself in the care or control oif the car -
rier, intending in good fait h to become a 
pnssem,rer, and is n.recptcd by the carrier 
as surh, althon.o<l,, of necessity, the exis t-
enc:e of the relation is comm.only to be i:m.-
plicd from attendirng circumstances.'' 

In the cas e of Fr~mnr,.t F:. & lvl. V. R. Co. v. 
Hcu,7,/ad (N'<>b.) 106 N'. W. 1041, the Court J.ike-
wise· sa.id : 

"If wHhin a rea.sona.ble thnc before· the 
departure of the train he intends to taJrn, 
he g-ocs to the place prov:idcd for the rc-
c:0pt-ion of int ending passerge.rs ,, and there 
places himself actually or impliedl y with-
in the <'Hrrier 's care, then, a,nd not until 
them. the, lrMv places a.round him th e pro -
tr><'tion von<>ll-Saifed to passengers, and 
charg-,eR the <-.=i..rrier with t.he highest dc-
PTec of cam for his safd ,y ." 

Tn the <"'ase of Ph·ill-ips v. So. Ra-ilu/a~; Com,pany, 
124 K. C. JZ3, the Court held: 

"A party coming to a railroad station 
,vith the intention of tnking the defcndant'8 
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ne.xt train becornes, in contemplation of 
lnw, a yas8e1ig·er 011 defe nd ant's road, pro -
vided that hi.s coming is within a reason-
a.ble time before the time for the departure 
of said train. To co1u;titute him such pa.s -
song 0r, i t is not necessary that he should 
]11ve pnr"h ~sed his tick et , as, seems to have 
hcen ronsidered by his Honor." 

The defen dant r,ontcnded in the -case of .iJfes-
sen.Qc.r v. Valley •Ci.ty StrPet & lnterUtrboo R. Co. 
(:-sr. D.) 128 :--r. W. 1023, that the relation of car-
rier and passenger wa.s not cr--eiated as a, matter 
of la.w until the pa ssengier eutered some convey-
ance hy virtue of a con tract express or implied 
and hns been expressly or irmrpliedly re-ceived as 
a passenn-er by the s,e1rvants of the carrier. In this 
r.nsc the nlaintiff' had not purehaRed a ticket for 
Hs tr in hut had boarded the rar . The Court, 
deny:ing this contention, said: 

"The contention that the plaintiff was 
not a paf:senger for the reason that sho 
hud not paid fare or bought a ticket when 
in _jured ca1ut0t be upheld. The car was at 
the s-L1tiun to rcec ive pa ssengers, and that 
faet may be deemed an invitation for pn.s-
scrn!;"ers to enter, under the circum,stances 
of t his ease." 

So in the instant case ,, as is the f:reqlleiit'-~s-
tom, the flcccrlcnt. may have bought, whon he wn.s 
in New York, a ticket to Long Bra.nr,h and have 
intmide<l to pay a fare on his second trip to New 
Yo,rk. He may, on the othor band, have had in 
his dot-hes n. return trip to New York. A:s the 
Court said in the Mesi:,engPr ease, the, train was 
at the station to .reC'eivc pnssengers. Thls was 
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an invitation to pas,scnge-rs to enter. Rothstein 
accepted ihis invitation arn.l proceeded to entc ,r 
the train when he met his <leath. 

Again the Court of Appeals of the State of 
'.Maryland in the case of Baltimore & 0. R. Co. v. 
State, 32 At!. 201, said, 

'' 1t is conceded to be the- weill-sGttled ru le 
that a person is a passenger who enters 
upon depot grounds hy the approae.lies fur-
nished by too cai1rier. The fare· does not 
have to be paid, nor the train entered, but 
the person must meroly enter within the 
oont rol of the carrier at tJie depot, through 
the usual channels of bw;lJ1ess with the in -
fontion of bec01nin~ a passe'llger by either 
paying fare before or after entering the 
train.'' 

Sim.Ha rly in the case of Bu.ff et v. Troy & B. R. 
Co., 41) \'. Y. 168, a perso,n was als,o held to be a 
passenger of a railroad company who wfls injured 
while goiug to the depot in a stage to take a train , 
although he had not yet paid his fare or purchased 
a titikBt nor fonually announNXl his puqiose to 
do so. 

The Supreme Court of 1Georgia in the ease of 
TVestern & Atlam,tic n. R. Co. v. Vails, 35 L. R. A. 
005, held that a person was a passen ge,r ·who went 
lo a pl ace where it wa8 rustom.ary for trallrn to 
stop, ,vhen si1rnalled, in order to take on pas.sen• 
µ;ers and that such pe1i3on ,v•as emtit1ed to a11 the 
!'i!thts of a pHRscnge,r alt hough he had nut pur-
ohased a ticket. 

The <lecisim1s, are uniform upo n the point that 
an individual who has arrived on the premises of 
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a railroad company intendin g to board a train 
has cntert.d into the relatio n of passenge'l· and ca.i·-
rier with the n1ilroad co1111pany. In Cooley on 
_'l'orls at pa,ge 770, the authority sa)'s : 

"The respousibility of the carrier be-
gins when the passeng-or pr esents himself 
fo1· transportation and this he ma.y state 
to do wbe-n he approaches the place of re-
cept ion for th.c pw·pose. '' 

r.r}w Supre me Judicial Court of Ma.ssaehusetts 
in the ca se orf Inness v. Boston R. B. & L. R. Co., 
47 K. E , 19-3, sa id: 

"Lt is not necessary that a man should 
have bought a ticket in order to be a pa.s-
seuger eithe r at common law or ,vithin the 
meaning of the statute under which this 
adio n is brought." 

The ru!e is stn.ted in 4 R. C. L. 1004, paragraph 
473, \\·here it is sa id: 

"VV11il,e, the pa.)1mcnt and receipt of fare 
is unequivoeal evide nce of tbc, existence of 
the relation of carrier and pa:-;scnger , it is 
well set tled that the purch,ase. or posses-
sion of a ti tke t or the pay111ent of fare is 
not essent ial to the creat ion of such rel a-
tion.' ' 

:his rule i_s :_1.i•1ni~ state d in 4 Jl. C. Jr.a-t.__page 
10.30, where it 1s said : "' 

" The purchase of a ticket is not e-ssen• 
tlal to the existe nce of the relation of car-
rier and passenger." 

rrhe Supreme Court of Tllinois in the case of 
f0hita.go d!; E. !. n. Co. v . .Jennings, 190 Ill. 378 
snicl : 
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''lt is 11ot alwa.y_s easy to det e-rm.inc when 
the relat ion of passenger begins, but it 
would seem from the (,ases Lhat it is not 
necesi:mry that a contract for passage 
should hav e be'Cm actuall,y made, or the 
fare actually paid in order to create, the 
relation, but it is necessary that a person 
should he· under the control of the carrier 
in order to 00 ent itl ed to its care as such. 
'l1liereforc, a person cannot be regarded as 
a pa.ssi:mger who is not upon the premises 
of the carrier.'' 

In Volume 70 of filncriean ,Jurisprudence, page_ 
28, paragraph 9'56, it is sa id that: 

" rllhe purchase of a railroad ticket or 
the holding o£ a free pass will not alone 
operate to constitute the re lationship of 
passenger and carrier, nor is s,ueh pur chase 
cs,-;,ential to "its crx-istence, althoug-h it ma,y 
he considered as one among other elements 
enter ing into the inception _ of such. a rc1a.-
tionship. '' 

.A.Jgai,1 at page 4.:-:l in the s~1me volume, para-
graph 986, it is said : 

"\Vh..ile: the payment of fare or posstes-
sion ot a ticket. by one, on the, train, or in 
read.iue':::is to ta.ke i t, is unequivocal eviderwc 
of the existence of the reJ.atio11s1Li1) of cal'-
ricr and passenger, it is well settled that 
the purchase or possession of a ticket or 
the pnyment of fare is, not essential to the 
creation of such relation and that a pernon. 
may as sume the statUs of a passcngeT, and 
beconw entitled to -all the rig ht s and pr iv-
il0g:es acc;ruin .8," from such relationship, 
witJwut the payment of fa.re. if he is on the 
vehicle of tlie carrie r with the intention of 
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becoming a pa.ssengor ,and with the consen t 
of the carrie r or it s agents, e)tpress or im-
plied. '' 

111 10 C. J., rmg-e (i.19·, paragraph 1042, it is said 
that: 

"Nor, i.n the absenc,e of a rule or knO\vn 
usage of the company to the contrary, is 
the actual purchase of a ticket beiforc en-
te ring; the tr-a.in r,ss<mtial to c-onstitute, the 
relation, p:uticula.rly where he has been 
g--iven no opportunity to pure.hase a ticket." 

Other authnrities for the same n1le are the fol-
lowing: 

Lent v. ;'J. Y. C. & H. R. R. Co., 120 ~-
Y. 4G7, 24 N. E. o,,3; 

Allende-r v. Chicago R. I. and P. R- Co., 
37 Iowa 264; 

Kor folk & W. R. Co . v. Gallihe ,r, 80 Va. 
639, 16 8. K 935: 

Thornp. Carr. of Pass. 43; 
Dwyer v. Hm;ton and 11. R. Co., 143 

_\Lrns. :~43. 19 N. _K f)23; 
Pchna Co. v. 'McCaffrey, 173 Ill . l1G9, 

50 N. I•~-7 l3; 
G ri_rnes v. Penna Co., 3'() Fed. Rep. 72·; 
Jncliammoli-:. Tnrnt'i(l,n & Terminal Co. 

v. Lawson, 14:1 Fed. 834; ,,,-~ 
' Phil nrk!nhh & H,e1•1d i ng; R. Co. v. Der-

by, 141 How . 468; 
'rhe "\1 C\\' ,v ~nld v . !Gm!·, LG Ho.w. 469: 
Brenn"n v. l•'air Ha~.ren & W.R. Co., 45 

Conn . 284; 
Florid ,1 Ronth Hy. Co. V. Ffirst, ~o ~-,la. 

l: 
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Gardner v . \i\roycross Air -Line Co., 97 
Go. 482; 

Riley v. Wrightsville & T. R. Go., 133 
Ga. 413; . 

Ohio & M. R. Co. v. 'Muhling, 30 TII. 9; 
Gillenwater v. )fadison & I. R,. Go., 5 

Ind. 339; 
Indianapolis Traction & Terminal -Co. 

v. Klentsd1y, 1:67 Ind. 598; 
U nio-n Pac. Ry. Co. v . Nici.hols, 8 Kan. 

5D5; 
lllinois Cent . R. Co. v. Laloge , 113 Ky . 

89G; and otlrnrs . 
No attemp t has been made to ine]ude -eve,ry case 

pasRiTug upon the inception of the reliation of pas-
senger anU carrier. Ho\.vever , the review of rases 
wl1ieh haR he-en madie is clelflxly i.ndi0ative of a 
well-settled rule of law that a carrier owes a duty 
to a pr,n:,o,n offering himself as a passenge.r, when 
tlrnt pcrRon p11e;sents himsolf n.t a regular station 
of the canier with intent to take pass~e upon 
the tram,portation facilities · n,ff:orded by th0. car-
rier. Tn tl1e instant cf!sc, the deeed ernt, Samuel 
Rothstein, unquest ionaihly went to the sta.tion to 
take a trai1t to N" e-w York He went there as a 
rrnss,cnger who wa s pro('Jeodi.ng to board the train. 
L~11all y, it 18 s'llbmitted he became a passenger 
whe-n he entered the station ,grounds to board the 
train. The defemdants, as he was on his way to 
hoard the train, owed him the <luty that a carrier 
owes its passen.S!;ers. He was in no sense· of the 
word a trespas ser . The fact th at a card ·case was 
found on his body which contained a oommutation 
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ti dwt of his son, caimot alter that relation , nor 
ca n th e fact tho .t the ticket a,,_"'ent (esiirt e<l that that 
m orni ni_;r he bou ,!ht no t icket, a lter th e, re latio n. A 
pa ss eng·et ma.y pay his fare on the tra in. He may 
h av,e a return ti c·kct. He may have bought tick-
ds at ot her times. A thi rd pe,rson may have 
hou~/ht th e t icket for him. All these- alterna tives 
pr ~ .. c;;c-nt th cmsp,]ves. 'l_lhe eruciaJ questio n was, the 
purpose of Rothstcil 1 's pre se nce on the pla tform 
as h.e was goin~ to boa rd the train a.nd there, is 
onl y one a.nswer to thi s quest.ion. It was a regular 
p::i.o::;se-np:eJ" train of th e defendant s, which was run-
ning speeifiraUy for the purpo se of the carria ge 
of p as s0,ng-crs. Hothstci n wa.s within that cate -
VPTY. He int.cn<lc<l t~ go to New Y o,rk. He was 
boan :ling- th e train. He was in no sense of the 
\\-ord a trespassrr. 

l t is respect fully submitte d tha t the dir ection of 
a ve rdict wa8 err oneous. 

II. 

The decedent, unt il the contrary is shown, is pre-
rnm ed to have been on has way to board the train 
with a lawfu l purpo se. 

Tn tbe ~tnte of c·ase a8 siertlle<l bctwec'hii~~ r-
ties , ' 0 Phe Tl'ial Court gr nnt cd t ho n"J:Otio-n for the 
clir cr ti ou of n verdi ct in favnr of tho clr.fornlants 
11p011 the groun d s that the dcc-eclent was n tres-
p a.<::scr nnd t.lrn.t no ro nha ctu·1l relation ex18tcd 
betwee n th e decede nt and th e defendants and al-
lolYed exee-p~ions to surh actio n to the pJ.aintiff " 
(p. 34). 
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The only fact upon ,vhicl1 th e Trial Court cou ld 
have, based such a decision was the evidence · of 
lh.e policv officer that in the wallet of the decedent 
was a corrunutation ticlrnt of his son and of the 
statio n a.g-cnt th at he had sold no ticket to Samuel 
Rothstein that morn ing. No other ei\"'1.dence ap-
pea rs in the case. The police offirecr dcfmitely 
testified that he did not examine the other pock-
ets in the- clothes of the decedent and he did not 
know wlietlrnr the deeedent had suffi0'1.ent monies 
to pay his fare. The station agent could not tes-
tify tha t he liad not sold the ticket to some per -
son fol' .Mr. Rot hstei n. The decision of th e Trial 
Gomt, in offect, is a determination th at the de-
cedent had a eriminal intont to chea t and defraud 
the Rn.ilroarl Company and to ride to New Yor k 
with out paying his fare. The mere statement of 
t his proposition is sufficient to show its fals ity . 
Rothstei n , the decedent, was a man of sub stantial 
means. He was the president and pl'indpal O'\vner 
of a larµ:e cloth ing- company. He \.V'as bound for 
K(;rn· York for the day. Ordinary common se nse 
dicta tes th at a man in his pos'ltion would not 
lc:1.ve for such a trip without mone y in h.is pocket. 
W01ilc hoa rdi ng the trai n he died . He ea.n no 
lonhrct· spea k for him self and defend hi s good 
name . N<Jthing in the evide nce appe ar s to ind i-
0ntc- that this ma n . was other th an a rc1putable 
and dcC'ent citi ;~en. )Io deceden t should be b rand-
ed a::; an intending criminal because- on boarding 
a tra in he lias a -commutation ti cket of a tliird 
party . 'l'hc eITect , howev er , of the decision of the 
1r ri c1.l Con rt i 8 to brand the decedent as an in-
ten ding rrimin al. The contrary 1 howev er, is the 



19 

well-set tletl law of th is w1d other j uris dictions. 
l ; ntil the opposite. is p ro ved, lit.-ig·ants are pre -
sumed to have acted wit h a law 1ful intent. "Wb-·ong-
doin.g is rontr ar y to the presu mption of the Cour t. 
1 '·eoplc n re p resume d to have acted lega lly. No 
<•-t1::;e• lias been found in this jur i sd ict ion up on thi s 
J)l'l!(.:isc point. Ho w·ever , oth er ju risd iction s have 
ha<l eause to pass upon th e ide,nti cal quest ion. 

rrh e Supreme Court of I ndianai in the case of 
l.,0111isv ille N. A . <fi C. Ry. Co. v. Thonivson 1 8 N . 
. K 18, passed npon the ident ica l quest ion. I n the 
por.ket of the clec-eclent in the latter case was 
found a pass issued t o an other person, "-hich pass 
was not t ransfcra!h le. ~o expla 11ati on was given 
as to the manner in "~hich the (leC'ciu;ed ca.me !11-
to posses:; iou of ll1e pa ss nor a.3 to the o i l'ffl1.:lll -

st:inres 11n<l0r whif·h it was issue <l. The Court 
U1or9 H:ticl at pa_g'e 20 : · 

''Thel'e is, as ,,-e have inti matod, no 
Ch iueuc.:e t lla.t he p l-ocu 1 C'(l the pass · fra ud-
nk 11Uy, or wa s arternp ti ng to t rave l on it, 
ex(;cp t :;ud 1 as it;; supplie d by the, fa.ct t hat 
afte r his deat h the pass was fC>tmd in hi s 
IJUt.!ket. I, or anyt h ing that appears, lie 
nuv have been the mere ruslo<lia u of it for 
\V1l~nli 11."'• 'J1he presUJ)"lption a lways ii:; in 
b 1vor of houe sl y am1 fai r dea.lingz_ll!ld he 
who asserts tl 1c c.:on t ra ry mus t pfove ~A 
pre sumptio n, like a pr-ima _{aciA ouse, re -
mnins a n 1ilable to the p 11rty in whose fa. 
v<>r it a ri ~ros u nt il ove rcom e by coun te r -
n lil in.g- e,·ide 11<'('. • • We cam10t con-
F-"'nt to clF11·1-1.<'fori7.e nn ~H't as f ra.u<lulent 
f',.",~, t h " i:.i 11rr Jp fR<'lt tl,"t n11 a den.ii· man 'S: 
body is found a pas s issued t o 1rnother pe r-
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son. If the1'E!t were attendent circum-
stances maki11ig-it probable that the p as s 
had been wrongfull y used, the case would 
be diff ere nt; but here there are , no such 
facts , for the conductor say s tha t he did 
not kno\v the man v."ho p re sented the pass. 
* ill "' The infere nl':e--for it oo.nnot, with 
juBtiee Ol' accuracy, be ealle-d a 'presump-
t ion '-- ar ising· from the f'lli'.t of finding the 
pass in ~~iehlel''s poc-ket aft er his de.a.th, is 
a. special 0nc, ,vhil e the pre sumption o,f 
g:ood fa ith is a gene ral one. The Court 
may instr uct the jury that the pre sump -
tion is in favor of good fai th and honesty; 
but jt could not rig-htfull y instr uct, as mat-
ter of law. that the fact that the pass was 
found in Eiehler's poekeit crented a pre-
sumption that it was fraudulently u sed. 
nnd thiR nroves th.at the inf erenoo must 
o,ive w~v her ore t.he o-ener !1l l""Q':al nresu:mrp. 
!ion. But if we gnn t th"t the faet that 
the pass Wits found in Eieh]er's pocket 
('Te;1tes a nre sumpt ion and th::,.t there i::l a 
<>011/liet of prcs11mntions. still the one in 
f.a;vor o,f Q"OOil faith is the strong'er and ,vill 
hr erik dmvn the other.'' 

On netiti on for re.hraring· o-r the f!bove case, the 
Court said in it.s opinion in 9 K. E ·. 357: 

'' The authorities rit ed in our former 
opin ion ahundantliy p rove· that one who is 
on a trnin used for carrying passengers is, 
in the · absence of counte rvailing e;videnc.c, 
pr esum ed to be rig'ht fully there as a pas • 
SCll;Q'€l'. '' 

So in the instant case, is is respectfully sub . 
mitt<"Cl to th is Co1nt tha t tlrnre wa s no, ev iden ce 
tliat Rothstein had eith er pro r,urcd the ticke t of 
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hio son fraudul entl y or tha t he was attempting 
to travel upon it. For anyt hing that appears, 
RothsW.in may have ~en the mere ousLodian of 
his son 's ticket. 

Th e same doctrine is expounded in th e case of 
Innes..-; v. Boston B. B. & L . R . !Co.) 47 N. E. 1'9-3, 
wlu~reiu the Court said : 

1 'He knew that he cou ld not go fo,r noth -
ing, and it ma y be pr esume<l that he, kne ·w 
whet her he ~ould pay or not. lt may also 
be pr esumed that he took the train with 
la \vful intent, when noth ing, in ills manner 
or boa.rding the train o i· the other facts 
ra ises a doub t. It is not neoessa ry that 
n ma.n shoul<l ha,vc bough t a ticket in or-
der to he 1'l pa ssen~er , either at commnn 
lnw or within the m M n ; n '! of th .e s.ta.tute 
uwfor whif'b tliis aetion is br ought. Ex-
(•e,ptio11 imstn incd." 

In 10 C. J. 104(), para,grnph 143G, it is said : 

' ; thi::; Lur<le.n, bowe ve l', is a id ed by 
tlH~ pn isnn ipt ion tha t a pe rson trav eling 
in a railroad car, or oUwr publ jc (¾lnve.y-
arn:e used for p:~ssc-nger carr iage, and who 
is not (•on11ectc<l ·with the ca ni et· as em-
p!oy0 0. i~ pres umed to be the re law fu lly-
as a pa .si;enirer. '' 

Th~ ('.:.lSC 0:f ll er kebile v. Jolm sh t t.:n /It 7dl:t~ n 
()rmvpa.ny, !)9 A ll. 871, is au tho rity f or the state-
ment that: 

" ,\ 'hen the ind ivid ual gets on the car, 
be is pres umed to be th e-re lawfull y as a. 
pa :;sen ~·er , having pa id o r being O liable · 
when ca lled on to pay h is fare; n.n<l the 
onns is upon the cm·ri0.1· to prov e affirma -
th·e l.v t hat he was a tr espa sser . " 
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The Georgia Supreme Court followed the same 
r nle in the casD of G-eorgia & .Florida Railwa-y Co. 
v. TV ... A . 'l'apley , 87 R . .l:i:. 41'73. lt was hel d : 

'' lndecd as a. general r ule, every pc,rson 
not an em1ployec, being carried by the ex-
presccd or llnp li ed consen t of the car rie ,r 
upo n a conveyance usually employed in 
the C'n.rria.ge of pas se nger s, is presumed to 
he lawfuJl y upon it ns a passenger.'' 

\V'\1ile the :-.pccifif' rule of la-w has not bee n la id 
r1own in th is jnrisdidio n, the general pr inciple 
lrns been followed. In this jur isdiction , fr,eedom 
from neg,Jigence is presumed. If there is no pre-
sµ1nption o.f negligenee or contributory negligence 
11pon the part of a party liti,g~ant then this Court 
would logically follow the rules la.id down in the 
derisions al,ready cited, that a party litigant is 
prc-surned to have aded legally. To sug:gost that 
the pad_v may presmn:c on the · one liand to have 
in te nded to commit a, erime and defI13.ud the rail-
ron11 h;, oht:':ining· fl tiek:et to which he ha d no 
r ig·ht nnd yet on the ot her hand that such a per-
S')ll i" p 1·t>smnt0d to lrnvc act ed ·without ne2,·lie,-ence 
wonld he fl pnrndox of the fin;l water. That is 
what th ~ decision 0f tlrn Trial Court in the instant 
case pr ,·i:.0nts. Hothstc in is dead and e,annot speak 
for l1imself. Th e TTi1l Court could not without 
viobting the s0ttled 111les of this jurisdi<:.tion find 
;1 presumpt ion th at .Rothstein was guilty of eon-
ti-ihntory neglirrenee. r-:-nde-r the dee isions oif this 
:--int-e Rothstein was pre:-mmed to have acted with 
dnr, care . Yet the Trial Gou rt, when Rothstein':-, 
good nmne \\'"as involved , ,vhcn his reputation 
carefully built 11p for r- lifetime came intn i~suP, 
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presumed, bcc~'luse he had in 111~ wallet a commu-
tat ion t irke-t belonging to his son, that the de-
eedent inle 11l(]ed to usP the same unlawfully and 
was a trespasser. 

This Court iu the ca.se of McOoncwhy v. Skla-
re··w, 11:11\:. J. L.17, held at page 19: 

"ContrLb utory negligence is a matter of 
defense and the plaintiff is not required to 
prove its absence as a pa.rt of her case.. No 
prc&mnption of ne;g1ligcnce - upon the pa1·t 
of the dceedent a1·ises in such an a.ctfon 
from the mere occusrenoo, oJ: ihe ac-cident." 

,Justice - Trencha rd, speaki ng for this Court in 
the ca~c of Danskin v. Pennsylvania R. R. Co., 79 
K. J . L. 5·2G, also said at page, fi28: 

''No presumption of ncgligenoo upon 
the pa rt of the decedent a.ris-es in such an 
action as the present one from the mer-e 
occu rrence of the accident." 

Tn the ('ase of G-ilson v. Gilson, llG N. J. Eq. 
:-)5.fi, at p age 563, sa id: 

'' lf the circumstances taken singu larly 
an<l Logetller reasouahly admit of twn in-
terpn:>.tations, that interpretation which 
favors imwcencc should be, adopted." 

This ,im·ischetion has repeatedly held that the 
presmnption is in favor or legal acits a.111:C:lg~st 
illegal acts, is in favor of enre and caution and 
<1.gainst: nc_2;li:genc·e. Is is submitted that the Trial 
Cou rt ovoi-looked this rule. rriic µ-rav:a;mcn and 
foundat io-n for the der i:::.ion of the Trial Court is 
an inforeTlr·o. that a ma.u who had di ed, was iri-
fondin~- at ;1 f11t11n' tiurn to clo a criminal nrt. 



24 

Opposed to thi s inference are fUl equal number 
of inferen~-e8 and proba ,l.,ilitie-s whi.ch justify the 
decedent . Roth stei n may have had in another 
pocket a t icket to Kew York. He m-ay have ar -
rn.ngcd for a friend to have pur chased a ticket fo r 
hin1 which he ,vould hn:ve prn cu rcd on the train. 
He eedainly had sufficient cash on th is business 
tri p to New York to pny for liis tit"iket, hi s lunch, 
his subway fares and 0th.er neceRsa.1·y in<;identals 
on such a bus iness trip. This juri scliotion ,1,oill 
not pr esume a cri minal inten t on th e part of a 
decedent unt il it is pr oven. 1t iR respectf ully sub-
mltted that Samuel Rothst ein on th e day that he 
1net hi s deat h , harl no t d·epa1-ted from the con -
duct " -hi.ch he had pursued clnrin-t hi8 lll eti me of 
llealing honorably with his fe llow~rnan. 
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III. 

CONCLUSION 

Samuel Hoihstcin, on April 22, 1936, entered a 
passenger stat .ion of the defeu dnnLs, enrou te to 
board a train to -~ew York. At th.at time , he was 
a pag,sengcr. J:-1 e was ontitlc<l to be protected ,vith 
ihc r-;ar-e and cautiou on the part of the defe nda nts 
which they owt.-d to pv.sseng-ers whose sta tus was 
not cha.ng·ed by the pu rchase or non-purohasc. of 
a railroad ticke t, by the pr cscru:c or absence in 
his dothcs, nfter he was killed , of tickets of other 
pers ons . He did not and could noi !Jel(Jonw a tres-
passer unt il Le was proven to lrn.ve been upon 
the premise s or in the t rnins of the defendaJits 
without leg-al ri,ght . The dec.c?sed is presmned 
to have fl<'tc<l lc-grdl~r rind right!'nlly. No pres ump-
t ion c,xists tha t h r intended to act wrongfully . It 
is respedful1 y suhmiiied that the dii 1ootio-n of the 
vc.nl,i-et ag·nirn::;t the plain tiffs was erro,nr.ous in 
finclimH that the plainti ff ,vas a tr espas ser and 
that heccrn~e he h ri.cl not purdrnsed a ticket, no 
<'ontri1but01;t relationship had existed. 

It is respectfully subntitted that the judgme nt · 
in favor of t.hc ck,fendants should be rev,rsc d to 
the end th'1t a new tri'l.l 1'houlcl he Jrnd. 

Hci;pe(•tf u]ly suh01ilted, 

PAR.SO'<S. LABRIDOQUJ<~ & BORDEN, 
Atto rncyis for nnd of Counse l 
wi th P l,aintiffs-A ppcllants . 

Trn:onom;; n. PA!l ~OKS , 

Of Counsel. 
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Facts. 

'J:he morning of April 22, 1935, appellanb;;' rh:-
cedcnt, Rarnuel Rothstein, entered the pr emises of 
the N0.w York and Long Branch Railroad Com-
pany, at its station in the City of Long Branch. 

A Pennsylvania railroad train arr ived at sa i<l 
station in 1:he course of its usual run and stopped 
in order to clisebarge and take on passen~rl h., As 
it started np nnd was slowly getting under wity, 
Samuel Iloth stein approac hed and att,,mpted to 
board it. 

Th ere is some evide nce in the case that he was 
walking toward t.he tra in and that at the preci se 
monH:nt it started he stumbl ed on some loose 
bri cks in the sta tion platform, fell tm_der the now 



moving vehide and was decapitate<l. The great 
·weight of thr. t!Vi<lence given hy disinterested wit-
nesses shmvs that he was in fact running tmvanl 
an already moving train, that he attempted to 
grali the hand rail, lost his gr ip, foll, rolled unde r -
neath the train and was decapitated. The great 
weight of the evidence shows tha-t loose bricks, if 
any, ,vere not on the platform proper hut only a 
few inches from tltt! r.a::;t rail of the northbound 
track 011 ,vhich th e Pr.nnsylvania train ,vas travel-
ing. 

No ticket was purchased by the decedent at -the 
ticket office. (S tat e of 'Case, page 25, line 21). 
A.ffrr thr. acc iden t, and while the borl.y was lying 
on the ph:ttfonn, a wallet was found by Antonio 
DeSantis, a police officer of Long Branch , (State 
of Case, page 25, lines 10-18), in the pocket of de-
Ct)dt)nt's clothing, containing no money and a eorn-
nrntation ticket issued in the name of one Jvrilton 
Rothstein, who proved to be the son of the de-
ceased. The stub of the commutation ·ticket was 
offered in evidence and mar ked Exhibit D -10 
(State of Case, page f>8). 

No evidence ,vas offcrcrl by appellant s to show 
any financial ability on the part of the clcceased 
to pay his fare if he had boarded the train, and 
i t was proved at the trial -that the contract under 
;vhif:h the commutation ticket ,vas purchased was 
non~transfera.b le, allowing no one hut th e person 
to whom it was issued to use the same. ('Slate of 
Case, page 2;), line 29). 

At the close of -the case a directed verd ict was 
,g-ranted upon motion of the defendants upon the 
fo llowing· grounds: That no contractual re la tion 
existed bd.,ve en the dcm:dent and the defen<lanfa:; 
and that the decedent was a trespaRser. (State 
o.f Case, page 34, lines 32-38) . Appeal has been 
taken by appellants from the directed verdict 
granted the defen dants. 
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Review of Evidence. 

In ord er that a true picture he presented to the 
court it is necessa ry to supp lement appellants' re-
view of the evidence with the following informa-
tion : 

Rosa Fo<lerado's test imony (State of Case, page 
20, lines 20-30) on page 4 of appellants' brief 
states that she saw the accident . On cross-exami-
nation (Sta te of Case, page 20, line 30) she deni ed 
a previo us sta tement that she had not seen the 
accjdent. 

Photographs were taken for appellants by "1fi-
chae] VVeinstein four days af ter the accident. 
(Page 5, par .1 of appe llants' brie f. ) 'l'hos e of the 
rai lroad were taken short ly after the accident . 

The test imony of defendant s' ,vitnesi:;es was as 
follows: 

Joshua Ha ll, the jani tor who cleaned and swept 
the st ation and pla tfor m alongside the track every 
morning swore that on the mornin g of the acclf1ent 
the brick s were in good cond ition. (State of Case, 
page 23). 

Arthur Robi nson, baggage maste r , swore there 
were no loose brick s nor any depr ession s in the 
bricks , (State of 1Case, page 23) . 

VVilliarn Reid , a ra ilroad carpenter, swore that 
he sa,v Rothste in with a nev,rspape r in his hands 
runn ing fas t towards the t rain when it wap-1.n-Rl9-
tion , saw h.im r each for the handl e and then fall:-
He did not stu mble. (S tate of Case, page 23). 

Calv in Langcnback, track supervisor, swore 
tha t he inspected the pla tform one hour after the 
accident, that he foun d the bricks in good 01'der, 
no low bricks nor high bricks nor any ho]es in the 
platform, (S tat e of Case , page 24). 
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Ant hony DeSanti s, police officer of the City of 
l ,ong Branch , swore that he took a commutati on 
ticket and a wallet from ·the body of Urn dead ma n 
and that there was no money in the wallet. (S tate 
of Case, pa ge 2il). 

Clifford H . Herb ert, tfoket agent, swor e that he 
did not see Roth stein J?Urchase a t icket,, that De-
Sa nti s showed him the ~ornrnuiatio n ticket founrl 
.on the body and that it was issued to the son of 
Mr. Rothst ein, and that sa id t icket was of a non-
tran sfe rab le type . (S tate of Case, page 25) . 

Edward Schoenthalen, contra ctor , examined the 
plat form and found it in excelle nt shape with no 
loose brick s on the main part of the platfo rm, 
(Slate of 'Case, pag e 26) . 

Joseph Sorre nto, a Long Branch cloth ing press -
er, swore tha t he had seen the accident, that he 
had seen Rothstein come out of the sta tion ,v]1en 
the train start ed to move, that he g rabbed the 
hand hold and slipped, (S tat e of Case, pages 27 
and 28) . 

Rob ert L. Wilcox swore that he saw :\fr . Roth -
stein come out of the iloor and nm towards the 
tra ck when the train ,vas movt~g and ·that he did 
not slip or fall on t.he station platform but after 
grab bing for the hand ra il, (S ta le of CasC', pa g-es 
28 and 29) . 

Daniel A. Mulhein, one of the train crew, saw 
the ma n run for the tr ain afte r it was under wav 
3.nd grab for tlrn hand ra il. He did not i:,tumbl~ 
or fall on the platfor m, (State of Case, pages 29 
and 30). 

Arthur D. BriJI, passenge r brakeman, swore that 
no one was on the platform when the tra in started, 
that after it was und er way Rothste in ran out , 



tried to get on the moving train and fell, (State 
of 'Case, pa ge 30). 

J_Jcster Van Wert , brakeman, swore that pla t-
form was clear when the train started, that ther e-
aft er Rothste in ran after the train, that he did not. 
slip or fall on the platform, (Stat e of Case, pag e 
31) . 

,lames Ke efer, brakeman, swore that after the 
train harl sta.rterl Rothstein ran toward it , grabbed 
at the hand rail and fell, (State of Case, page 32). 

Car l Iliff, a commute r , saw Roth ste in tr y to 
board the train after it had started, grab the hand 
rail and ·then fall, (S tat e of 'Case, page 33) . 

Referring to paragraph one, page 6, of appel-
lants ' Hri cf where in the r eview of the evidence is 
summari7.Cd it is submi tte d that the conclus ion 
dra wn is fallacious inasmuch as it is founded upon 
false pr emises and for the r eason that appe llants' 
assume that decedent was a pa sse nger and fur-
ther assert that no evidence was offered to sho,v 
that Rothstein had not purchased a ticket. Care-
ful consideration of def endants' proof s will show 
that he had not bought a ticket, that the only con-
tra ct o-f passage in his possession was a non-trans-
feTable ticket issued to the dead man '8 son, a.nrl 
that he had no money to buy one capahle of being 
usr.d hy him self ; thereafte r the hurrl en of proor 
was npon appellants to prove the contrary which 
th ey hav e not done. 



ARGUMENT. 

I. 

Appellants' decedent was not a passenger at 
the time he met his death inasmuch as there was 
n·o contract of passage, express or implied. 

\Ve have no quarrel with the proposition of law 
set forth in appellants' Rrief under Point T, 
(pages 6 to 17), namely, that the relation of car-
rier and passenger arises when one lawfully ap-
pears at a railroad station and o.ITers himself to 
the carrier as a passenger, but appellants lose 
sight of the fact that they offered no proof that 
deeedent ,vas a passenger nor any proo f of any 
contractual rela tio n as such between him and de-
fendants. As a matter of ract, under the circum-
stances, he was a trespasser. Further, we find 
appellants att.c~mpting to injeet eonjeetures (page 
17 of Brief) to be considered as proof in this caSe, 
(1ast paragraph, page 11 of Brief, and top of page 
17 in Brief) -t hat decedent may have bought a 
ticket in New York, may have had a return ticket 
in his clothes, ur a third person may have bought 
a ticket for him. Such conjectures should not lH\ 
consider8d hy ·this Court. The facts adduced by 
the evidence slrnuld he the exclusive guide; that 
on an appeal in this Court it is a11 elementary 
proposition and needs no citations; that this Court 
in deciding the i~sues involved in this appeal must 
he Jimited to the proofs appearing in the State 
of Case, (hut see Mortov ,v. Bea.cl, .• 56 N. ,T. Eq. 791, 
at top of page 794: 

'"]~he) record of the court hclmv js always 
conclusive evidence of all matters that are 
properly included in it, and will prevail over 



incompatible Statement s appearing ali-
'u,nde. J' 

and see Phillips v. Longport , 90 N. J . L. 212, hot-
tom of page 215 : 

"In shor t, to work a reversal, some injur-
ious error must be shown, as every intcnd-
ment is in favor of the record.'' 

See also Lo weree v. Newark, 38 N. J. L., 151, at 
pa ge 156) and only as to the proofs as relate to 
th e sole issue involved , nam ely, was decedent a 
passenger f V-l e are not concerned in thi s appeal 
with either cont ri but ory negligence on decede nt 's 
part or whether he was a tres passer in attempt ing 
to board a moving train. 

It is elementary that the relation of carr ier and 
pas senger is dependent upon the existence of a 
contract of passag e, express or implied , beb ,·cen 
the carr ier and the passenger , 10 C. J. G.11, par. 
1038 : 

"A p1aintiff seekin g recovery for a breach 
of th e carrier's duty to carr y him safe ly ha s 
the burden of proof to show that he was a 
passenger at the time of receivi ng his inju r-
ies." Elliot on ,llailroads, Vo l. V, 3rd. edi-
tion , sec. 2810 (1776) , p . 819. See to like 
effect JO C. J . 1040, par. 1463 (3). 

rrhe existence of such relat ions}iip arises when 
the person to be carried produces a ticket entitling 
him to ride, or if he is alre ady upon the property 
or tr ain of the carrier to prove possessio1loih1q_p-
eys sufficient to pay hi s fare upon demand. tn 
th e alH:;en~r. of a proper ti cket the plaintiff may 
he commanded to pay his fare or suffer · evid ion 
without liability accruing to the railro ad . 

In Colton v. D. L. ,& TV. R.R., 80 N. J. L. 592,. 
snit for damages was brought for conversion or a 
monthly commutation ticket which was pa id for 
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by the plaint iff but bought by plaintiff's son and 
thl~ agent issued it in the son's name rnther than 
the mother's. P laint iff used it one day without 
challenge; the next day i t wns taken up by the 
<1onductor . 

"It has been he l<l that as between a pas-
senger and the conductor, eonclusive force 
is t o be given to the intrinsic effect of the 
ticket to pay his fare, us expressed on its 
face. I f, therefore, the ticket in question 
entitled only Mr . J . T.. Colton lo ride, and 
l\frs. J, L. Colton, attempt ing uns uccessf ully 
to r ide on it, and refusi ng to pay fare, had 
heen put off the train , she would have no 
right of act ion for the eje ction ." 

Judgment accordingly for the defenda nt. 

'ro like effect see Shelton v. Erie fl. R. Co., 73 
K. J. L. 508 (Ct. of Errors and Appeals) where-
in plaintiff tende red a lim ited ticket that on its 
face had expi r ed, re fused to pny hi s fare and was 
expelled from the train. TTe broug ht suit fo.,-the 
expulsio n. .-i udgment wns ent er ed for the plain-
tifT and on appeal the couri reverserl in favor of 
Ou~ rlefondant . 

'' Fo r present p urpm:;es we need go no 
furt her than to sa.y that in the determi na-
t ion of a right to travel under a railroad 
ticket ten deTed as fare, conC',lnsiv e force is 
to be given to the intrin sic efTect of such 
ticket as expressed on its face." (Page 566.) 

In Deumey V. Erie n. Tl. Co., 97 N .. J. L. 434 at 
437, aITirrned 98 N. J. L., 558, which case involv-
ed expuls ion of a pass enger for use of a commu-
tation t icket issued in anothe r nam e, the trial 
judge at tl1e request of tl1c rlcfendant charged the 
jury: 

"The faee of the ticket is conclusive as 
to the r ight to take th e ti cket from a pas-
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senger. 'l'h e term s on the tic.ket arc a part 
of the contract between the passenger and 
the carr ier, and as suc h are biJ1rling up on 
the pas~wnger. 'Phis is in ha11nony with thf : 
settl ed law of th is state 'Ii-•*." 

' rh ere are cases which hol<l that "t he ti cket is 
n. mer e token tha L tl1e fare ha s ·been paid' ' but 
th ere is ad<le<l to the 8tatemen t the furth e r fact 
that "t1w paf-~engr,r has the rig-ht to be carrir.<l 
to th r. <l.es tinat ion i t ind icate s, according to the 
rensonnb Je regulations ol Lhe rai lway company . 
Such regu latio ns, at least so far as they are known 
to the passe nger ent er into the contract of pas-
sag e." Woo,l v. JJ. l ,. JI: W . R . R . Co., 73 N .. ). 
L. 357, Pen.n:svlv(llnia R. B . Co. v. Parry, 55 K . . J. 
L. f>!'>1 (ital ics ours.) 

See 10 C . ./. , page 619: 

" Onlinaril y a person att emptin g to hoard 
a movi11g train or car doe::; not Lecome a 
ptb':isenger until he reache s a place of safety 
0 11 tJie ca r, a lthough he may hav e n. tickr-t 
for such tra in or car. So also runnin g to 
get on hoar d a. moving t rain or car is not 
of i tse lf sullicjent to coru;titu te one a pa s-
senger. " See als o .10 0 . J., pa.ge Gl 0. 

'l,he impo rlanl facto r to be glean ed from H r r-r-i-
tatiun of the above ease s a::; it app lies to the in-
sta nt cn.se is the abse nce of a contract of pa s-
sage . In the insta nt case there is no evidence -
establishin~ the existence of the r elat ion of car -
r ier and passenge r, ei ther by prndu ct ion /45Tp¾R_-
er ticlrnt, or monC'y for payment of fare , if re-
queste d, and t11e proof shows that the stu b of the 
commut a tion tick et (Exhibit D-10, S ta.te of Case, 
page 58) was issued in the name of decedent 's 
son ; al:-:o that the contra.ct is not tram;frr nhle. 
'T'he proof also shows that no ticket was pur chas-
ed from the. ti cket ag ent in char ge of tlte Long 
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Branch station. (State of Case, page 25, line 20). 
Sec the case of Delainey v. g.,-ie R. R. Co., 97 ~-
.T. L. 434, at 437, (supra). 

ln view of the evidence in tl,e case that app el-
1.ants' decedent had a commutation ti cket pul'chas-
ed by his son anrl in the latt er 's nam e, which gave 
decede nt no ri ght to transportation, ru1d that he 
had no other ticket, this r.vi<lcmce was adduced b)' 
the <lefenda nt s on the pnrt of tht~ defenda nts and 
wm, unco ntra.dicle d . It was appnl lanb,' duty in 
that juncture to go forwa .rd wlth the evidence, 
either in contradiction ur 1:;aid proofs of aHirma-
iive evidence showing that decedent had a 6ckct 
or some authoriz ed form of passenger tran sporta-
tion or sufficient means to pay his fare lo his de-
termined d<':-;tinalion. On the contr ary , there was 
no proo f offererl by appe lJants noT the slightes t 
evidence from which <'V<•n a pr esumpti on can be 
r ais ed lliat deced ent was a pa-8senger. There was 
no proo f to g·o to the jury un<l the direct ion of 
the verd ict ma.de by Lhc trial jud ge was legally 
just ified. 

Hel'err ing to the argnme1 1i in app ellantsi Brief, 
(page 7), "No scintilla of cvid(!Jrne appeare d U1at 
Samue l. 1-{.othstein intended to use thi s t ieket ." 
,e:,- ,ii,,',!,'"' (Referring Lo the commutat ion ticket.) 
"TheTe was no proof tha t he did not have npon 
his clothes ampl e fun<l~ to pay his way. 'l'he 
propos it ion is fantasti c and nnLelievahle that a 
man in hi~ po::;ition was emba rking upon a. trip to 
New York with no f unds in his pocket, " in view 
of'. ihe pr oof on the pa.rt of defe ndan ts , above re-
fr i-red to, i t becain e the du ty of app ella nts lo go 
forwa rd with the proof to tl1c contra ry, norn) hav-
ll1g been offered on their part at nny time chir ing 
the trial. To pa raph ra8e the lang uage used and 
above riuotecl, in view of' the absence of any proof 
of the asscrtio JJ that decedent was a pass l~nger 
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is it not more fantastic and inconceivable that de-
cedent's intention was to ride on defcn<lant 's train 
us ing his son's commutation ticket as the token 
of his right to travel. 

The burden of proof in the sense or the duty 
of the party having the affirmative of the issue 
to establish the proposition at the e11d of the trial 
never shifts, but in the sense of the duty on going 
forward in presenting evidence may shitt as one 
side or the other satisfies the judge that th e evi-
dence suffices to make a case in h is favor. 

Hughes v. Alla.nlic City wid Shore R . R. 
Co., 85 ~ - ,T. L., p. 212; (Ct. E. & A.); 

Schomer v. Hoffman, 102 N. J. L., pp. 
:J47, 348 ; (Ct . E. & A.); 

F ell v. Fell PoiiUry Co., 69 N . ,T. T,., pp. 
429,432; (Ct. K & A.); 

Bi ebel v. WinNlow, 88 N. J . L., pp. 191, 
192, (Ct. E. & A.) 
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I I. 

Decedent was a trespasser to whom the de~ 
fendant owed no duty other than to refrain from 
willful negligence. 

The previous discuss ion herein leaves uncon-
tra.dic.ted the facts that no money was found on 
the person of the decease d and that he did not 
have a proper or lawful ti cket ena bling him to 
ride upon defendant 's train und er a contract of 
carriage. No eviden ce ,va:; su bmitt ed to r ebut 
thi s tes t:im011y or show that he was in fnct law-
full y at the stati on. 

" Th e relat ion or carrier and passenger 
commences when one puts him self in the 
care of the carr ier, or dir ectly within its 
control, with th e bona fide int ention of Uc-
coming a passenger, and is accepted as such 
by the carrier, as where he mak es a contract 
for t ran sporta t ion and presents hims elf at 
the proper plac e and ln a proper mann er to 
be tram;port e<l, but not wht)l'e he do es not 
present himself in a proper way to become 
a passenger.' ' 10 C. J., G.ll, par. 1039. 

In the case here und er di.scuss ion appellants 
al lege their rlececfont ~;lippc<l on lom;e brir ,ks, page 
2 of app ellant's Brief. P hotogra ph s, nmnbered 
Exhib iis P-3 , D-2 and D-7 speak for tl1ernselves . 
'l1hcy show the all ege<lly loose bricks in a place 
where deced ent con l<l not ha.vr pm;sihl y stoo d and 
been in a pl ac·e of safe ty even if he were a pas. 
seuge r. 

""\•Vh<'n in an act ion, bro ught for damages 
aga in st a railwa y compan y, it ap pears from 
the evidence tha t the plaintiff ha s been guil.. 
ty of great imprude nce, whi ch was, at least, 
one of the proximat e causes of the evil 
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which befell him, the law does not affo rd 
any compemmt.ion for damages which have 
resulted, and the questi on upon the point of 
t he existe nce of negligence in the conduct of 
Ll1e defenda nt, becomes wholly unimp ort -
ant." Harper v. E rie Railway Oo., H2 N. 
,/ . L. 88. 

Suell be ir1g- t rue in the ca .. •w of a passe nger tlie 
pro,position atta in s more force and great e~· t r uth 
when dir ected to a tr esp asser and 

" V{hile, as again st a trespa sser, a mali -
r,iom; or inte n tional injur y is o.ctionn.ble, a 
merely negligent act wil l not form the basis 
of r r.covcry, because th e duty to observe 
reasonab le car e is not mving to a trespas-
ser . '' L erner v. Pub/tic Se1·vice Railwwy 
On., 8:l K. J . L. , 64, Powell v. E rie B. R. Co., 
70 :-.. ,L L., WO. 

Ap p ellant under Point II states that th e deeed-
ent, until t ltc contr ary i:. ~hown, is pr esnm0.<l to 
hav e hPen on his way to board the train wi th a 
lawful purpose, (pag~ 17 of Brief. ) 

Th e lroub le with appella n ls ' a rgument is as 
hereinLcfore shown in th i::. brief. r:L1hc!re i8 no 
proo f to wnrnmt the raisi ng of any pres umpt ion 
and certainl y not that decedent ·when he enter ed 
de!'enclanl 's stal ion or attempted to boar d tl1e 
trai n had an y law f"ul purpose. 

Conclusion. 

T he only qnest ion to he argued before tllis 
Court is thnt decedent ,,-as not a passenger and 
he was a tr espasser and the facts which have been 
a.r 1::,•·ned in thi s Hr ief on behal f of the defenda nt s 
.have not been contrad icted. 'rh ern is no evidene<i 
to be weighed, and we can see tha t th e quest ion of 
<;ontributo -1·y neglige11ce is not and ~n not be in-
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volved in this appeal. It was not eonsidered by 
th e td al judg e in his direction to the jury to r e-
tu rn a verdict in fa.vor of defen dant s. In short 
there is no evidence that can probably be r elied 
upon by the appellants other than such proof as 
relates to whether decedent was a pass enger and 
whether he ,vas a trespass er. 

It is respectfu lly submitted tha t the cases and 
the law refer red to in this Brief lead to the con-
clus ion tl;at the reJat ion of carr ier and pass en-
ger is dependent upon the existe nce of a valid 
contra ct , express or implied, between th e two . 

Respectfully sub mit ted, 

APPLEGATE, STEVENS, FOS TER & REUSSJLLE, 
Attorneys for the Defendant -Appellee, 

Ne"•· York and Long Branch 
Railroad Company . 

• T OHN s. APP LE GATE, 
Of Coun sel. 

E . \V. Stillman, Pompton Plains, N . J., Tel. Pompto n Lakes 500 
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3 OCT.T 1935 

New Jersey Court of Errors 
and Appeals 

No, 3, Octob er Term, 1938. 

FANNIE RoTHSTEIN and Ain,ToN 
RoTIISTEIN, Executors of the 
Last Will and Tes tament of 
SAMUEL RoTHSTEIN, deceased, 

Plaintiffs-Appellants, 

vs. 
NEW YORK AND LONG BR..\.NCH 

RAlLROAD CoMPANY, a body cor-
porate, and THE PENNSYLVANIA 
RAILROAD CoM PA::;rY, a body cor-
porate, 

Defendants-Respondwnts. 

ACTION AT LAW. 

'> On Appeal from 
New Jersey 
Supreme Court, 

BRIEF OF DEFENDANT-RESPONDENT 
THE PENNSYLVANIA RAILROAD COMPANY . 

I. 
Statement of the Case. 

The action is brought by the Executors of 
Samuel Rothstein, under the New Jersey "Death 
Act" (2 Comp. Stat. N. J., p . 1907; 1 1911-1924 
Supp., p. 927; 1937 Rev., 2 :47-1, et seq.), alleging 
that deceden t, ,vhose death occurred on April 22nd, 
1935, was killed through the negligence of defen-
dants as he was about to board a train at the 
Long Branch, New Jersey, station, due to a defec-
tive condition of the station platform and the im-
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proper operation of the train (State of Case, pp. 
4-10). 

Defendanh, respectively denied the a1leged neg-
ligence, and averred that deccclr.nt wns not a pas-
scngeT but a trespasser; that he was guilty of 
contributory negligence in attempting to board a 
moving trai n ; that he assumed the risk of injury 
by such action, and that by so doing, the statute 
(Section 55 of the Railroad Act of New Jersey) 
barred a recovery by plaintilrs for decedent's 
death (Case, pp. 11-16). Section 55, as in force 
at the time of the accident, provided as follows 
(P. L. 1903, p. 673; 3 Comp. Stai. "1. J., p. 4245; 
Rev. 1937, 48:12-152): 

" • • • If any pel'son shall be injur ed 
• • • by j umping on or o:IT a car while in 
motion, such person sha ll be deemed to have 
contributed to the injury susta ined, and shall 
not recover therefor any clamag·es from the 
~o1;!1p.a~,Y owning or operating said railroad. 

Upon the trial of the case, before Hon. RULIF V. 
LAwRE·NCE, Cirnuit Court Judge, at the Monmouth 
CiTcuit, a verdict was directed in .favor of the 
defendants, "upon the grounds that the decedent 
was a trespasser and that no contractual relation 
existed between the decedent and the defendants" 
(Case, p. 19, lines 25-30; p. 34, lines 32-37). 

From the judgments entered in favor of the de-
fendants in the cause, tho present appeal was 
taken by plaintiffs (Case, pp. 1-2). The formal 
judgments do not appear in the printed State of 
the Case. 'ro supply the omission we beg leave 
to refer to the record, as follows: 
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NEW JERSEY SUPR]l]Ml c COURT 

~[ONMOUTH CouNTY 

FANNIE RoTHRTEIN and MILTON 

ROTHSTEIN, Executors of the j 
Last Will and Testament of 
SAMUEL RoTHSTEI:Y, deceased, 

Plaintiffs, Acr10N AT LAw. 

vs. 
PENNSYLVANIA RAILROAD Cm,1PANY, I 

a body corporate, 
Defendant. 

} U DGMENT, 

This case was tried before Judge RuLIF V. 
LAWBENCE, with a jury, at the Monmouth County 
Circuit Court, on April 30th, May 1st and May 
4th, 1936. By instruction of the Court, the jury 
rendered a verdict in favor of the defendant, 
Pennsylvania Railroad Company, and against the 
plaintiffs, Fannie Rothstein and Milton Rothstein, 
Executors of the Last ~Till and Testament of 
Samuel Rothstein, deceased, of "no cause for ac-
tion". 

Whereupon it is adjudged that the complaint 
of the plaintiffs be dismissed without costs. 

No Costs. 
Judgment entered and signed May 11, 1936. 

'l1HOMAS .J. BROGAN, 

Chief Justice. 

I, FRED L. BLOODGOOD, Clerk of the Supreme 
Court of the State of New Jersey do certify that 
the foregoing is a true copy of the Judgment in 
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the above stated cause as the same remains on 
file in my office. 

In testimony whereof I have set my hand 
and the seal of said Court at Trenton, 

[SF.Ar.] this twentieth day of October A. D. nine-
teen hundred and thirty -eight. 

FnED L. RLoooaooo 
Clerk. 

A like judgment wa s entered on th e same date 
in favor of the defendant New York and Long 
Branch Railroad Company. 

Owing to the death of the official stenographer 
who reported the trial, and the result ing inabil ity 
to procure a transcript of his minutes, counsel for 
the respective parties agreed upon a Stnte of tho 
Case for the purposes of the appea l (Case , p . 19, 
lines 32-40; p. 35, lin es 1-25). TTis Honor .Judge 
LA wnENCE has also since died. 

The agreed State of the Case on appea l is of 
neces sity fragmen tary, but it is sufficient, we think, 
to lead to an affirmance of the juil gment below. 

II. 
Grounds of Appeal. 

It will be not ed that th e only g,·omids of appeal 
(Case , p. 2) are that-

1. The Trial Court erred in directing a 
verd ict in favor of the defendant. 

2. The Tria l Court erred in refusing to al-
low the case to go to the jury which should 
have determin ed it . 



III. 
Statement of Facts. 

The main facts are stated in the brief of the 
co-defendant-respondent, New York and Long 
Branch Railroad Company, at pages 1 and 2 there-
of. They appear more in detail in the agreed 
State of the Case (Case, pp. 19-35), where the 
testimony of the several witnesses is epitomized. 
It seems impracticable to further condense or 
epitomiie them satisfactorily for the convenience 
of the Court . 

IV. 
Argument . 

(a) 

The station at Long Branch was owned and the 
platform maintained by the New York and Long 
Branch Railroad Company. The Pennsylvania 
Railroad Company and the New Jersey Central 
Railroad Company operate their trains over the 
New York and Long Branch tracks and use the 
station (Case, p. 32, lines 38-39; p. 33, lines 5°7). 
1lhis is a matter so much of common knowledge 
that, it is rcspcetfully submitted, the Court may 
take judicial knowledge of the fact. 

rrhere is no material dispute with respect to the 
moving train. rr-vrn of plaintiffs' ,vitnesses only 
made reference to that featurc, - llosc Foderado, 
,vho said that decedent, when a short distance from 
the train, stumbled and fell headlong under the 
train, which started at the same time ( Case, p ; 20, 
lines 24-29); and Phil Huberman, who said \hat 
Rothstein, when four or fiv-e feet 'from the train, 
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suddenly pitched forward between the cars, and 
that instantly the \rain started up and decapitated 
him (Case, p. 21, lfoes 28-33). 

The witnesses Reid (Case, p. 23), VVilcox (Case , 
p. 28), Mulherin (Case, p. 29), Brill (Case, p. 30), 
Van Wert (Case, p. 31), Keefer (Case, p. 32), and 
Iliff (Case, p. 33), all testified that the train was 
moving ,vhcn decedent att empted to board it. 

If what the two witn esses Foderado and Huber-
man say is true, whether the train was moving or 
not has no significance, so far as this defendant 
is concerned, for the accident is then attributable 
to the condition of the platform or the fall of dece-
dent fro'm. other causes, and the movement of the 
train is not in issue. This leaves the testimony of 
the seven witnesses who say the train was mov ing 
when decedent attempted to board it and fell in 
the attempt, the only testimony upon the issue of 
the applicability of Secti011 55 of the Railroad Act. 
It seems, therefore, indisputable that decedent was 
injured either, (1) because of his stumbling before 
be reached the train and falling under it just as it 
began to move; or (2) white jump ing 011 a moving 
car. If the latter was the cause of decedent's 
fatal injuries, plaintiffs are barred of a recovery 
by vir tue of Section 55 of the Railroad Act. 

If the proximate cause of decedent's fall was a 
defect in tbe station platform, then the fault is 
not attributable to The Pennsylvania Railroad 
Company, which did not own or maintain the sta-
tion ( Case, pp. 32-33, s-npra). 

In either event, therefore, whether the death of 
decedent was caused, (1) by a defect in the plat-
form, or (2) by his attempting to board a moving 
train, no recovery can be had in this action against 
The Pennsylvania Railroad Company, and the 
direction of the verdict in its favor by the Trial 
Court was correct and should be sustained. 
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(b) 

It seems clear also that decedent was not a 
passenger of The Ponnsylv::inia Railroad Company 
at the time he met with his fata l injuries, and that 
no duty was owing to him by that company except 
to refrain from wilfully or wantonly injuring him; 
and ther e is no proof ·or imputatio n of ,vilful or 
wanton injury. rrhis being so, again the action of 
the Trial Court in directing the verdict in favor 
of that defendant was correct and should be sus..: 
tained . 

As pointed out in the brief of the co-defendant, 
at page 7, the burden of proof is upon the plain-
tiffs to estab lish that the _ relation of passenger 
and earrier existed. 

Elliott on Railroads, Vol. V, 3rd Ed., Sec. 
2810 (1776), p. 819; 

10 C. J., p. 1040, par. 1463 (3). 

"The plaintiff", states Elliott, at the pag·e 
above ind icated , '' seeking a recovery for a 
breach of the carrier\, duty to carry him safe-
ly, has the burden of proof to show that he 
was a passenger at the tim e of receiving his 
injuries. r:rhc rule is th e same in the case of 
an alleged wrongful ejection from the train, 
and the plaintiff, to recover as a passenger, 
must prove that he vrns received or acceptr.d 
by the defendant as a passenger either ex-
pressly or imp liedly." 

This is also supported by the case of Shelton v. 
Er·ie Railroad Com.pany, 73 N. J . La\v, 558, cited 
at page 8 of the co-defendant's brief, ,vherc it 
clearl:-i appears that the person complainin g of an 
act of the railroad company must show that . he 
bas tho right to claim the status of a passenger if 
he bases his claim upon that status. Mr. Justice 
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GARnrno~, speak ing for ille Court of Finors nnd 
Appeals, at pag e 560 of tbe Report, sa id : 

" \'Vhile this quest .ion is onP. of first imp res-
sion in this court , the und erlying proposition 
that a passenger may lawfully be ejecte d for 
non-payment of fare must be taken to be en-
tirely established in thi s stat e. That 'rail~ 
road companies arc not bound to carry a pas-
seng·er unless upon payment or tender of hi 8 
fare; tha t thev mav in such ense either refu se 
to permi t hi~ to~ enter the cars, or having 
entered them they may req uir e him to leave 
them before the termi nation of ihe journey, 
and that if he rcfm,es to leave they may re-
move him at a sui tab le time and pla ce, using 
no mrnecessar y force, ' were, more tha n half a 
century ago, t reaie<l by Chief Jm ,t ice Green , 
iu State v. Overton, 4 Zab. 435, a::; unques-
tion ed propo sition s from which to reason with 
respect to a ques tionable regulation." 

And further, at pag e 565: 
"T he fare thu s to be collected by the con-

ductor may be a cash sum or it may be a 
ticket; that is for the passenger to determine. 
If the passeng·er propos es to pay in cash, be 
must be provid ed with and tender to the eon-
ductor a sum that und er the e8tab lishcd rul es 
of the company is sufficient to pay his fare; 
if he proposes to pay by ticket, he must be 
prov ided with and tender a tick et I.hat under 
the establi shed rules of the company ha s the 
int r ins ic effect of paying such fare. '£his in-
tri nsic attrib Ute of the ticke t is the essent ial 
qua lity to which it owes its efficiency. It is the 
possession of this attr ibut e that dist inguishes 
a t icket from a contract, on the one hand, and 
from a mere inst rum ent of evidence, on the 
other." 



In Petrie v. P. R. R. Co., 4.2 N. J. Law, 449, it is 
pointed out by Mr. Chief Justice BEASLEY, speak-
ing for this Court, that it is incumbent upon the 
one claiming to be a passenger to show that he had 
the right lo ride upon the train. As was also 
stated by :M:r. Justice GARRISON in the Shelton case, 
supra, referring to this case, at page 565 of the 
Report: 

"That this essential attribute of a railroad 
ticket did not escape the acute observation of 
Chief Justice Beasley is evident from his care-
ful description of such a document in the 
opinion delivered by him in Petrie v. Pennsyl-
vania Railroad Co., 13 Vroom 449. 'The plain-
tiff,' he said, 'had a passenger ticket, issued 
by the defendant, which on its face and ac-
cording to its intrinsic effect did not authorize 
him, after having stopped at a place inter-
mediate the designated termini, to use i.t for 
the purpose of continuing his journey.' " 

And in Breese v. Trenton Horse R . R. Co., 52 
N. J. Law, 250, Mr. Chief Justice BEASLEY, speak-
ing for the Supreme Court, made it clear that one 
does not become a passenger merely by being on 
a car. He has the burden of showing that he has 
a legal right to be there . He sa id, at page 252 of 
the Report : 

"Here the question is presented, TVhether 
from, the -mere presence of a person in the car 
in question, a duty to carry. safely was, ipso 
facto, imposr:d on the car cornpany. 

"\Ve think that here, again, the duty 'averred 
is not shown to exist . Presence in the car will 
not, per se, raise such di1,ty, and the con-se-
quence is, that when mere presence is stat_ed, 
and negligence is slated, a cause of action to 
even a common certainty is not shown,. The 
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a1legaiions , accor<ling to ,lhc familiar ru le, are 
to be taken most strongly against tli e pleader, 
and . the court can not help a defective sta te-
ment by a conj ectura l addition. Th e ground 
of the plaintiff 's case must be his legal pres -
ence in the car; ihat is , he rnusi liave been 
there , either as a fare-paying passenger, or, 
at the least, as a licensee; and if this be so, 
one or the other of such lega l character istics 
is an indispen sable fact in the constitutio n of 
his right to sue. Thi s is not a matter of de-
fence. Pr esence, plus the legality of such 
presence, is the g round work of tho plain tiff's 
case, and one of these essent ial facto r s is here 
omitted . If the pla intiff was unlawf ully in 
the car, the company did not owe to him any 
duty sp r ing ing from the fact that he was in 
the car . In such a condition of things, tl1e 
defe ndant could not be held liab le for mere 
non-f easa nces; i i would have been r espons ible 
only for its malfeasances. 'A person,' says 
Judg e Cooley, 'who steals a ride, cannot ins ist 
that there is a duty to him t o run it s t rains 
with care.' Cooley 1'orts 792. rr hat 11egli -
gence which does not constitute a br each of 
duty is not actio nable, has been exemplified in 
many cases. Price v. New Jersey Railroad 
and Transpor tation Co., 2 Vroom 229; 2 Add. 
Torts, 1378; Cooley Torts 792." 

In Jard ine v. Cornell, et al., 50 N. J. L. 485, Mr. 
Ju st ice GARRISO N , deliver ing the opinion of the 
Su preme Court, said at page 487-

"The agents of a r ail road company have a 
r ight to forcibly ej ect fro m the t rain a pas-
senge r who, being unprovided with a proper 
ticket, refuses to pay a fa re or to leave th e 
train. State v. Ove1·ton, 4 Zab . 435; Carpen-
ter v. W. <f G. R.R. Co., 121 U.S. 474." 
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And the mere fact that one believes tha t he has 
t11e right to rid e upon a tick et which, in fnct, does 
not ent itl e him to rjde, mak es no difference. He 
must show his right, irret:ipecti vc of his belief. 
'I1his was pointed out by }fr. Ju stice VAN SYcirnL, 
speaking for the Supreme Couri 1 in Spi~ss v. Erie 
R. R. Co., 71 M. J. Law, 90, and also referred to 
by Mr. Justice Garrison in the Shelton taRc, s-u,pra, 
at pag e 566 of the Repo r t, whr,re be said: 

"For the present purpos es, ,ve need to go 
no further than to say that in the <lutorrnina -
iion of a ri ght to travel under a railroad t icket 
tende1·ed as fare, conclm;ive force is to be 
give n to the in tri nsic effect of such ticket as 
expressed on it s fac e. Such was the force 
g:iven to it by Chief J usticc Beas ley in the 
case j us t cited, and by Mr. Ju st ice Van Syckel 
in Spiess v. Er'l-e Railro ad Co., 42 Vroom 90, 
where the judgme nt was reversed because . th e 
lower court had left it to the jury to say 
'w hether th e plaintiff believed he had a right 
to use th e ticket.' Such was the force ac-
corded to the ticket in Rogers v. Atlant-ic City 
Railway Co., 28 Td. 703, where Mr. ,Justice 
Lippincott, speak ing fo r this court, said: "l 1he 
ticket is th e conclusive evidence of the con-
tr act of carriage upon which the conductor 
had the right to re ly.' " 

See also, 

Mo9re on Carriers, Vol. II, (2nd Ed.), p. 
1028, Sec . 25, quoted &ifra. 

It should also be noted that this burden, which 
is on tllfl pla intiff as above indiQatcd, never shift s. 

Cella v. Roth, 113 )I, J. Law, 458, a t 462, 
463; 

I 



12 

Hughes v. At . C. ac . R. R.. Co., 85 N . J . 
Law, 212; 

Niebel v. Winsiow, 88 K. J. Law, 191, 192. 

In CeUa v. Roth, 113 N. J. L. 458, Judge WELLS, 

speaking for this Court, said, at page 462: 

" \Ve held in Kresse v . .. ll-fotropolitan Life 
lns-urance Co., 111 N. J. L. 474, which was an 
action brought by the beneficiary on a lif e in-
surance policy in which the defendant insur -
ance company set up death by rmicide by way 
of separate defense, that it was error for the 
trial court to charge the jury that the burden 
of proving that the insured came to his death 
by suicide rested upon the defendant insur-
ance compa ny. 

"To the same eiTect is Hughes v. Atlantic 
City, ac., Railway, 85 N . . J. L. 212; 89 At!. 
Rep. 769, in which this court held that defen-
dant's right to have plaintiff hear the burden 
of proof upon the whole case is a substantial 
right of ,vhich defendant should not be de-
prived. 

' 'The burden of proof never shifts from the 
one asserting a cause of action. If the plain-
tiff makes out a prirna facie case and the de-
fendant o:liers an explanation which leaves the 
jury in a state of equipoise on the question 
of negligence, the defendant is entitled to a 
verdict. He is never under a duty of showing 
by the weight of the evidence that he is inno-
cent of negligent conduct." 

VVhen, therefore, it was shown upon the trial of 
this case that a search of decedent's clothing after 
the accident discl_osed a wallet containing no 
money ; a commutation ticket issued to his son 
Milton which was non-transferable; that no ticke t 
usable by decedent was found on his person; and 
that it was not shown that he had purchased one 
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(Case, p. 25, lines 10-35),- it seems clear that 
plainbffs had failed to susta in th eir burden of 
proving that decedent was a passenger at the time 
he su::;iained his fata l injurie s. 

(c) 

The bas is of a common carrier's liability as 
such, whether as a carrier of good s or of passen -
gers, depends entirely upo n its holding out,-upon 
what it holds itself out to do . 'J'his is elementary. 

Elliott on Railroads, Vol. IV (2nd F,d.), 
Secs . 1465, 1466, 1474, 1392, 1574, 1576, 
1577, 8ro. 

What is the holding out as io pa sse nge rs? It is 
apt ly expressed by the SupTerne Jud icial Coul't 
of Massach usett s, in the case of Webster v. Fitch -
bu,·g R. R. Co., 161 Mass. 297, 24 L. R. A. 521, 
where ML'. Justice KNoWL l' ON, delivering the opin -
ion of the Court, at pa ge 524 of the L. R. A. Re-
port, said: 

"A railroad company holds it s0.lf out as 
ready to receive as passeng ers all persons \Vho 
pre sent themse lves in a pr oper conditi on, nnd 
in a proper manner, at a prop er plauo, to Ue 
cap-ied.. It invites everybod y to come who 
is willing to be governed by it s ru les and 
rogu lai ions. In a case l ike this the question 
is whether the person has presented himself, 
in readiness to be carried , unde r such circum-
sta11ccs, in refere nce to t ime, place, manner, 
and conditio n, that the railr oad compa ny must 
he deemed to have accepted him as a passen -
gel'. Was his condue.t i:;uch as to brin g him 
within the invitatio n of the rai lr oad company? 
In Dodge v. Bosto n & B. S. S. Co., 148 Mass . 
209, 2 L. R. A. 83, it was said tliat 'Wlien one 
has mad e a contract for passage upon the 
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veh icles of a common car rier, an<l has pre-
sented himself at a prop er plac e, to be t ran s-
po rte d, his r ight to care and protec tion be-
gins . ' In this ,statemr: nt it was assumed tha t 
he would be in a proper conditio n, and present 
himself in a pro per manner. If his condit ion 
should render him unfit to be in the pr esence 
of pa:-;scngers on the tra in , or if _he should pr e-
sent him self while rloing sornething which 
1wuuld expose hitnself or othrws to grea t dan-
ger from the cars or engines of the carrfor, 
he would not be within the invitation of th e 
ra.il-road cornpany, and it would not be ex-
pected to accept hitn as a pa.ssenger . In the 
present case, af ter the arrival of the pfain -
ti ff 's inte sta te on th e defe ndan t's premises, 
the re was no tim e when he pr esented himself 
in a prop er mann er to be carrie d. I-le was all 
the time runni ng rapidly, without precaut ions 
for his sa fety, toward s a point directly in 
fr ont of an incoming train. H e did not put 
himself in read iness to be taken as a pn:=,sen-
ger, and pres0nt him self in n. proper way. If 
we treat his approach as a request for passage, 
and if we conceive of the rail road company 
as being prese nt, an d speak ing by a represen -
tative who saw him , there was no in stn,nt when 
the answer to his request would not have been: 
, ,, 1 e will not accept you as a passeng er whi le 
you are exposing yourself to i:mch p er il. \'Ve 
do not invit e per sons to become pa ssengers 
while they are ru shing into danger in such a 
way . ' The law will not imply a cont ract by 
a railro ad qompany to assume responsib iliti es 
for one as a pa ssenge r from such facts as ap-
pear in this case." 

See also, 

Chicago &c. R.R. Co. v. Jennings, 190 Ill . 
'i78; 
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Baltimore 1'rac. Co. v. State, 28 .A.ti. Rep. 
(Md.) 397; 

Jones v. Boston & Maine R. R. Co., 163 
Mass. 245. 

And so, in Furey v. N. Y. C. & H. R. R. Co., 67 
N. J. L. 270, Mr. Justice GAnnrsoN, delivering the 
opinion for the Court, said, at page 274-

" "" • • l~or, as was aptly said by Mr. 
Justice Depue in Phill ips v. Lib-ra1·y Co., 26 
Vroom 307, 315, 'the ownel' 's liability for the 
condition of the prem ises is only co-ex.tensive 
with his invitation.' The case of Diebold v. 
Pennsylv a,>ia Railroad Co., 21 Id. 478, is an 
illustration of this phase of the rule, which is 
ncitJ1er an except ion to nor a limit ation of the 
general doctrine of invitation, but only a spe-
cific app lication of it. The same mny be said 
of the so-ca lled 'turn-table cases , ' in so far as 
they are in line with the opinion delivered in 
this court by Mr. J ustice Gummerc. Dela. 
ware, Lackawanna and Western Railroad Co. 
v. Reich, 32 Id. 635. • • • 

In .Tttress v. N. Y. Susq. & West. R . R. Co., 61 
N. J. L. 314, Mr. Chief Justice MAorn, delivering 
the opinion for the Supreme Cour t , said, at page 
319-

"ln my judgme nt, it folIO\v·s that the liabil -
it y of a railroad company to a child injured 
by playing on its turntable cannot arise out of 
a dut y imposed on t11e company by reason of 
a supposed impl ied invitation . 

"If a child is not to be deemed invited to 
cntel' a railroad company's land to play upon 
a turntab le, it also follows that a child in 
doin g so is either a trespasser or is there by 
mere permi ss ion. In neither case is m1y d'uty 
cast upon the landown er, except to absta in 
from willful inj ury, and from maintaining 
hidden or concealed danger s." 
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In Devoe v. N. Y., 0. <t J.V. Ry. Co., 63 N. J. L. 
276, :Mr. Jus ti ce DEPUE, de]iveJ'ing the op inion of 
this Court, said, at page 281 -

"It is also settled by the decisions of this 
court in tbe case last cit ed and in Delaware, 
Lackawanna and West ern Railroad Co. v. 
Reich, supra, that 110 distinction exists be-
tween adults and infant s when entering· unin-
vited upon land s of another with relation to 
the duty which the owner or occupier of such 
lands owes to them. 

'' Construing the evidence as favorably as 
possible for the plaintiff 's sni t, the re a re no 
facts and circums ta nces which could be con-
strue d as an invitation to the deceased to use 
th e company's gro und s for the purpo se for 
which she was using them. There should have 
been a non suit. Th e defend ant at least was 
entitled under the uncon trad ·icted evidence to 
a direction in its favor." 

And this principle is equa lly applicable to per-
sonal property, includi ng vehicles. In Hoberg v. 
Collins, Ltwery ct Co., 80 N. J. Law, 425, Mr. Jus-
tice VooRHEEs, speaking for this Cour t, sai<l, at 
page 427: 

"The general doctrine so often enunciated , 
that to a trespass er no duty is owed, save to 
refrain from a willful and int entional injury, 
usually ar ises in case s havi ng to do ,yith acts 
of trespas s upo n laud, yet there is no reason 
why the same principl es shoul<l not obtain 
with r efere nce to such pe rsonal property as 
may be the su bject of a t respass committ ed 
upon ii. Ind eed, it ha s been indi rectly ap -
plied to that class of propert y in F1·ied-ma,n 
v. Snare & Tries t Co., 42 Vroom 605; the per-
sonal property there consisting of iron beams 
which had been pi led in the public higlnvay. 
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"In recent times it ha s been applied, where 
persons have wrongfully entered upon rail-
way trains, and in these cases, tile comddera -
t ion of the status of a trespasser has fre-
quently ar isen, and they furnish examples of 
many recoveries by trespassers that have been 
sustained.'' 

And in Sohn v. ICatz, 112 N. J. Law 106, Mr. 
Justice CAsE, speaking for this Court, sa id, at 
pago 109: 

"The duty of an owner, as thus stated, to-
wards a trespasser or licensee, applies also 
to personal property, as for instance, to horse-
drawn truck s (Hoberg v. Collins, 80 Id. 425), 
and to automobile s (Faggioni v. Weiss, 99 
Id. 157)." 

(d) 

The position of decedent, under the circum-
stances present at the time of the accident, is 
aptly stated in Moore on Carriers, Vol. II (2nd 
Ed .), p.1028, Sec. 25, s1<pra, as follows: 

" • • • A common carrier has a right to 
issue and sell special tickets at a reduced rate 
of fare in consideration of the purchaser's 
agreement to certain conditions and limita-
tions contained therein, among which it may 
bo st ipu lated that the ticket shall not be trans-
ferred and shall be valid onlv in the hands of 
the orig inal purcha ser, and 'the purchaser of 
a ticket marked 'not trau sferable 'and bouo-ht 
by him' subject to that res tr ictio~, cannot :en 
the ticket to anot her, or take part of the jour-
ney and then sell the ticket to another, with 
effect to entitle the latter to passnge on that 
ticket, or to the r ights of a passenger; and 'lhe 
use of such a ticket by another to whom it has 
been transferred in violation of the contract is 
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a fraud and an actionab le wrong. Persons 
using fre e non-transferable tickets issued to 
others are making a frau dul ent use of the 
same, and are not passengers but trespassers, 
having no contractual r elations with the car-
rier. Where plaintiff, wi th her mother, enters 
a train, and on demand for fare the mother 
gives a pass, issued for others, which the con-
ductor t akes, a fraud is practiced on the ca L'-
rier, and the plaintiff is a t respasser on the 
train, even though she did not know about the 
pass, and hence she could not recover for in -
ju ries resulting from simple neg ligence." 

As stated by 1Ir. Justice I.i:rr!'lNCOTT, in Roge1·s 
v. At. City R. R. Co., 57 N. J. L. 703, at p . 705, 
supra, spea king for this Court: 

'' • • • His right to ride depended upon 
the performance of thi s contract, that is, to 
surre nder hi s ticket or pay hi s fa r e when 
called upon to do so. This was an exac tion 
which he was called upon to submit to in order 
to entitle him to a passage. • • • As a con-
dition precedent to ent itl e him to the passage, 
he must prod uce his ticket and surrender it 
or pay his fare,'' 

Here, decedent could do neit her, according to 
the proofs in the case. He, therefore, was not a 
passenger, nor were the defendant s liable except 
as to a trespasser or licensee. 
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v. 
It is respectfully submitted, therefore, that the 

action of the Trial Court in directing the verdict 
in favor of the defendants was proper, and that 
the judgments in lavor of defendants under review 
should be affirmed. 

\ 
Respectfully submitted, 

JOHN A. HARTPENCE , 

Of Counsel with Defendant-Respondent 
The Pennsylvania Railroad Company. 
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