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New Jersey
Court of Errors and Appeals

10
Faxyme Rormstein and Minrow

Rormstrin, Executors of the
TLast Will and Testament of
Samuel Rothstein, deceased,
Plaintiffs,

vs.

New Yorx anp Loxe Brancm
Ramroap  Company, a body
corporate, and PENNSYLVANIA 20
Raiwroap Comeaxy, a body
corporate,

Action at Law

Defendants.

NOTICE OF APPEAL.

To New York and Long Branch Railroad Com-
pany, a body corporate, and Applegate Stev-
ens, Foster & Reussille, attorneys of the de- £0
fendant, New York and Long Branch Rail-
road Company, and Pennsylvania Railroad
Company, a body corporate, and Wall
Haight, Carey & Hartpence, attorneys of the
defendant, Pennsylvania Railroad Company :

Sigs :

Taxe Noricn that the plaintitfs appeal to the

Court of Errors and Appeals of New Jersey from

the whole of the Jjudgment entered in this cause,

Respectfully,

QUINN, PARSONS & DOREMUS,
Attorneys for Plaintiffs.
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GROUNDS OF APPEAL.

NEW JERSEY COURT OF ERRORS AND
APPEALS

FaxNig RormsteiNy and Minron
Rorusteiy, Executors of the
Last Will and Testament of
Samuel Rothstein, deceased,

Plainti(fs-Appellants,
V8.

New York axp LoxG BrancH
Ramroap Comraxy, a body
corporate, and PENNSYLVANTA
Rairroan  Company, a body

20 corporate,

10

On Appeal.

Defendants-Appellees.

The plainitff-appellant writes down the follow-
ing grounds of appeal.
1. The trial court erred in directing a verdiet
in favor of the defendant.
2. The trial court erred in refusing to allow
30 the case to go to the jury which should have de-
termined it.

PARSONS, LABRECQUE & BORDEN,
Attorneys for Plainti(fs-Appellants.
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SUMMONS.

The State of New Jersey—

To New York and Long Branch Rail-
road Company, a body eorporate,
and Pennsylvania Railroad Com-
pany, a body corporate:

You Are Hereby Summoned to an-
swer the complaint of Fannie Roth-
(L. 8.)  stein and Milton Rothstein, Hxecu-
tors of the Last Will and Testament
of Samuel Rothstein, deceased, in
an action at law in the Supreme Court.

And Take Notice, that unless you file your an-
swer to said complaint with the Clerk of the Su-
preme Court, at Trenton, within twenty days
after service upon you of this writ and the an-
nexed complaint, the plaintiffs may proceed in
the suit and judgment may be entered against
you.

Witness, Thomas J. Brogan, Esquire, Chief
Justice of the said Supreme Court, at Trenton,
this 16th day of May, A. D. Nineteen Hundred
and Thirty-five.

Fred L. Bloodgood,
Clerk.

Quinw, Parsoxs & Doremus,
Attorneys.
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30

40
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COMPLAINT.

NEW JERSEY SUPREME COURT

Moxmovre COUNTY

10 Fanxie RoTmsTEIN aid Mr-ToNn

RorustriN, Fxecutors of the
Last Will and Testament of .
Samuel Rothstein, deccased,
Plaintiffs,
vs.

New York axp LoxG BrancH
Ramroap Compaxy, a body
corporate, and PENNSYLVANIA
Ramroap Compaxy, a body
corporate,

Action at Law

Defendants.

Plaintiffs, Fannie Rothstein and Milton Roth-
stein, Executors of the Last Will and Testament
of Samuel Rothstein, deceased, residing in the
(lity of Long Branch, in the County of Monmouth
and State of New Jersey, by way of complaint
against the defendants, say that:

FIRST COUNT

1. They are the executors of the Last Will and
Testament of Samuel Rothstein, deceased, and
have qualified as such executors by virtue of the
probate of the Last Will and Testament of said
40 Samuel Rothstein, deceased, in the Surrogate’s
Office at Frechold, New Jersey.
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Complaint

2. On April 22nd, 1985, and at all times there-
after, the defendant, New York and Long Branch
Railroad Company, was a railroad corporation
of the State of New Jersey and owned and op-
erated railroad tracks in the City of Long Branch,
and in connection therewith operated a railroad
station and terminal facilities all of which were
for the convenience and safety of passengers
then and; there lawfully being transported by
said company to and from  the City of Long
Branch. -

3. On the day and year aforesaid, the deceased,
Samuel Rothstein, was a passenger for hire of
the defendant, New York and Long Branch
Hailroad Company, and was then and there at
the station of the defendant company, New York
and Long Branch Railroad Company, preparing
to board a train and take passage thiereon from
the @ity of Long Branch for hire.and compensa-
tion paid by him to the:defendant, New York
and Long Branch Railroad Company.

4. Tt was then and there the duty of the «de-

fendant, New York and Long Branch Railroad

Company, to have the platform; steps and em-
barking points in a good and proper condition
and properly and safely construeted so that the
persons using the same would be safe from in-
jury by reason of the condition thereof, and it
was further the duty of the defendant to provide
proper guards, attendants and employees to as-
sist persons thenm and there desiring to board
trains operating from said station and platform,

-

0

0
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Complaint

and to protect such persons from falling by rea-
son of the condition of the station platform and
its appurtenances, and it was further the duty of
the defendant, New York and Long Branch Rail-
road Company, to so carefully, prudently and
cautiously operate its trains out of said station
Railroad Company, and was then and there at
and in connection therewith to provide proper
trainmen and employees to control the movement
of its said trains that persons lawfully upon said
platform should not, through the carelessness
and negligence of the defendant in the opera-
tion of said trains, be injured.

5. Notwi‘hstanding the premises, the defendant,
New York and Long Branch Railroad Company,
neglected its duties in that behalf and the deced-
ent, Sammel Rothstein, while lawfu'ly upon said
platform and enroute to boarding a train leav-
ing said station and the platform, was precipit-
ated to the ground and met injuries resulting in
his death.

6. The defendant, New York and Long Branch
railroad Company, was negl’'gent in the following
respects:

(a) Tt failéd to properly maintain its platform
and permitted the same to become in disrepair.

(b) Tt failed to guard, block off or protect the
portions of said platform in disrepair.

(c) 1t neglected to place warning siens or at-
tendants who would warn the decedent of the de-
fective condition of the platform.
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Complaint

(d) It neglected by its employees to properly
control the movement of said train at the plat-
form while the decedent was in a place of dan-
ger.

(e) It was in divers other respects careless and
negligent.

7. Said decedent left him: surviving, Fannie
Rothstein, his widow, and the following children:
Milton Rothstein, Herbert Rothstein, Thelma
Rothstein and Elliott Rothstein, who are his only
next of kin and who have suffered pecuniary in-
jury by reason of his death.

8. This action is commenced within two years
after the death of the plaintiffs’ testator.

SECOND COUNT

1. Plaintiffs repeat the allegations of para-
graph one of the first count.

2. On April 22nd, 1935, and at all times here-
inafter, the defendant, Pennsylvania Railroad
Company, was a railroad corporation of the State
of New Jersey and owned and operated railroad
tracks in the City of Long Branch, and. in con-
nection therewith operated a railroad station
and terminal facilities all of -which were for the
convenience and safety of passengers then and
there lawfully being transported by said com-
pany to and from the City of Long Branch.

3. On the day and year aforesaid, the deced-

e

0

ent, Sammuel Rothstein, was a passenger for hire 40
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Complaint

of the defendant, Pennsylvania Railroad Com-
pany, and was then and there at the station of
the defendant company, Pennsylvania Railroad
Clompany, preparing to board a train and take
passage thereon from the City of Long Branch
for hire and compensation paid by him to the
defendant, Pennsylvania Railroad Company.

4. It was then and there the duty of the de-
fendant, Pennsylvania Railroad Company, to
have the platform, steps and emba“r‘king points in
a good and proper condition and properly and
safely constructed so that the persons using the
same would be safe from injury by reason of the
condition thercof, and it was further the duty of
the defendant, Pennsylvania Railroad Company,
to provide proper guards, attendants and em-
plovees to assi t persons then and there desiring
to hoard trains operating from said station and
plaiform, and to protect such persons from tall-
ing by reason of the condition of the station plat-
form and its appurtenances, and it was further
the duty of the defendant, Pennsylvania Rail-
road Company, to so carefully, prudently and
cautiously operater its trains out of said station
and in conmestion ‘herewith to prov “de proper
trainmen #nd employces to control the movement
of its said trains that persons lawfully upon “said
platform should not, throush the carelessness
and ne~li~enes of the do’reud,ant in the prver‘\tum
of said trains, be injured.

5. Notwithstanding the premises; the defend-

40 ant, Pennsylvania Railvo.d Company, neglected
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Complaint

ity duties in that behalf and the decedent, Sam-
uel Rothstein, while lawfully upon said platform
and enroute to boarding a train leaving said sta-
tion and the platform, was precipitated to the
ground and met injuries resulting in his death.

6. The defendant, Pennsylvania Railroad Com-
pany, was negligent in the following respects:

(a) Tt failed to properly maintain its platform
and permitted the same to become in disrepair.

(b) It failed to guard, block off or protect the
portions of said platform in disrepair.

¢) It neglected to place warning signs or at-
tendants who would warn the decedent of the de-
fective condition of the platform.

(d) It neglected by its employees to properly
control the movement of said train at the plat-
form while the decedent was in a place of dan-
ger.

(¢) It neglected to place warning signs or at-
negligent.

7. Said decedent left him surviving, Fannie
Rothstein, his widow, and the following children:
Milton Rothstein, Herbert Rothstein, Thelma
Rothsteip and Elliott Rothstein, who are his only
next of kin and who have suffered pecuniary in-
jury by reason of his death.
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Complaint

Plaintiffs demand as damages on the first
count the sum of One Hundred and Fifty Thou-
sand Dollars ($150,000) together with costs of
this suit. :

Plaintiffs demand as damages on the second
count the sum of One Hundred and Fifty Thou-
sand Dollars ($150,000) together with costs of
this suit.

QUINN, PARSONS & DOREMUS,
Attorneys for Plaintiffs.
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ANSWER OF DEFENDANT, NEW YORK AND
LONG BRANCH RAILROAD COMPANY,

NEW JERSEY SUPREME COURT

MoxmovTH ‘COUNTY

Faxnie Rormsteiy and Mivron
Rorrsruin, Executors of the
Last Will and Testament of
Sammel Rothstein, deceased,

Plaintiffs,
vs.

NEw York axp LoNG Brancm
Ramrosap  Comeany, a body
corporate, and PENNSYLVANIA
RaiLroap  Company, a body
corporate,

Action at Law

Defendants.

Defendant, New York and Long Branch Rail-
road Company, a corporation of the State of New
Jersey, answering the complaint filed in the above
entitled suit, says:

ANSWER 10 FirsT COUNT.

1. It has no knowledge or information as to the
allegations contained in paragraph 1 of the first
count, and, therefore, leaves the plaintiff to full
and formal proof thereof.

2. It admits the allegations contained in para-
graph 2 of the first count.

10

20
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lnswer of Defendant, New Yorlk and Long
Branch Railroad Company

3. Tt denies the allegations contained in para-
graph 3 of the first count.

4. Tt denies the allegations contained in para-
graph 4 of the first count.

5. It denies the allegations contained in para-
eraph 5 of the first count.

6. It denies the allegations contained in para-
graph 6 of the first count.

7. 1t has no knowledge or information as to the
allegations contained in paragraph 7 of the first
count, and, therefore, leaves the plaintiffs to full
and formal proof thereof.

8. It admits the allegations contained in para-
eraph 8 of the first count.

First Derexsg ro Firsr Count.

There was no negligence on the part of this
defendant contributing to the accident in ques-
tion.

Srcoxp Dy su To First COUNT.

The accident in question, resulting in death of
plaintiffs’ decedent was caused by decedent’s
contributory negligence, namely, his failure to
exercise and use ordinary eare while in and upon
the platform of this defendant. Said lack of
ordinary care consisted of running at tull speed
and attempting to board the train in question



13

Answer of Defendant, New York and Long
Bramnch Railroad Company

while it was in motion, and also failure of said
decedent to observe the alleged defect, if any, in
the platform of this defendant.

Tamrp DEFENSE T0o FiRsT CoUNT. o
Plaintiffs’ decedent, at the time of the alleged
injury, was guilty of contributory negligence
and not entitled to recover in this action by rea-
son of Section 55 of the Railroad Act of the State
of New Jersey.

APPLEGATE, STEVENS, FOSTER &
REUSSILLE, 20

Attorneys of Defendant, New York
and Long Branch Railroad Com-

pany.

80

40
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ANSWER OF PENNSYLVANIA RAILROAD COM-

PANY.

NEW JERSEY SUPREME COURT

Moxmouts 'CouNTy

10
Faxyie Rorastely and MrroN
Rorasteix, Executors of the
Last Will and Testament of
Samuel Rothstein, deceased,
Plaintiffs.

vs.
New York AxD LoNG Brawcu
20 Ramroap Compaxy, a body
corporate, and PENNSYLVANTA
RaiLroap  CompaNy, a  body
corporate,

Defendants.

Action at Law

The Pennsylvania Railroad Company, a cor-
poration of the State of Pennsylvania, answering
the complaint of the plaintiffs, says that:

30 First Count.

1 As all the paragraphs therein relate entirely
to the New York and Long Branch Railroad Com-
pany, co-defendant, this defendant, the Pennsyl-
vania Railroad Company, makes no answers
thereto, leaving the same for the New York and
Long Branch Railroad Company to answer.

Secoxp Couxr.

46

1. Tt has no knowledge of the matters stated in
paragraph 1, First Count, and leaves the plain-



Answer -of Penmsylvania Railroad €.

tiffss to make such proof thereof as they may deem
IIBCGSS&I'Y.

2. Denies paragraph 2.
3. Denies paragraph 3.

4. While admitting that there were certain du-
ties which the defendant, Pennsylvania Railroad
Company, had to perform, it alleges that it did
fully perform the duties which it owed to any
passenger who, as such, was ready to embark
upon any of its passenger trains, but denies the
allegations as stated in the said paragraph, and
further says that it owed no duty to the said de-
cedent because he was not a passenger upon the
said defendant’s train, had no ticket, nor had he
paid any fare, and hence, was a trespasser upon
the said station platform at the time when it is
alleged the accident occurred as deseribed in the
complaint.

5. Denies paragraph 5, as stated, excepting as
regarding the death of the said Samuel Roth-
stein, which, from information received, the de-
fendant has understood to be the fact.

6. Denies paragraph 6 and all sub-divisions
thereof, and especially does it deny that the said
platform referred to therein was in disrepair.

7. Has no knowledge of the facts stated in
paragraph 7, and leaves the plaintiffs to make
such proof thereof as they may deem necessary.

Denies that it owes the plaintiffs anything on
said Second Count, as alleged.

10

20

30

40
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Answer of Pennsylvania Railroad Company
SprciaL DEFENSES,

1. The defendant, Pennsylvania Railroad Com-
pany, was not guilty, in any wise, of any negli-
gence whatsoever in regard to the alleged acei-
dent, which resulted in the death of the said
Samuel Rothstein.

2. The said Samuel Rothstein was guilty of
contributory negligence, in that he attempted to
jump on a car of the said defendant’s train
wihile said car was in motion, and which act, on
his part, by the Statutes of the State of New
Jersey, is deemed contributory negligence, and if
injured while so doing, prevents recovery for
any damages that might have been received be-
cause thereof. ;

3. The said Samuel Rothstein assumed all risk
of injury to himself, because he attempted to
jump on a ear of a train while said car was in
motion, and by so doint, caused the alleged acei-
dent which it is said resulted in his death.

4. The said Samuel Rothstein, when he attempt-
ed to jump on a car of a moving train, was a
trespasser in that he had no ticket to ride on said
train, and any in‘ury received by him, which it
is alleged resulted in his death, was not caused
by any wilful or wanton negligence on the part
of the said defendant, Pennsylvania Railroad
Company.

W. HOLT APGAR,
Attorney of Defendant,
Pennsylvania Railroad Company.
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REPLY.
NEW JERSEY SUPREME COURT

MoxmovTa ‘COUNTY

Faxym Rormstein and Mmron
_Rormstrin, Executors of the
Last Will and Testament of
Sammel Rothstein, deceased,

Plaintiffs,
vs. ;

New York anxp Lone Brawon
Ramroap Comeany, a body
icorporate, and PENNSYLVANIA
Ramroap Compaxy, a body
corporate,

Action at Law

Defendants.

Plaintiffs, Fannie Rothstein and Milton Roth-
stein, Executors of the Last Will and Testament

.10

20

of Samuel Rothstein, deceased, by way of reply :

to the answer filed herein by the defendant, New
York and Long Branch Railroad Company, a cor-
poration of the State of New Jersey, say that:

They deny the new matter raised therein and

join issue upon the same.

QUINN, PARSONS & DOREMUS,
Attorneys for Plaintiffs.

40
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REPLY.
NEW JERSEY SUPREME COURT

Moxmoure COUNTY

10 Fannxm RorusteEiN and Mirrox
RorusteiN, Executors of the
Last Will and Testament of
Sammel Rothstein, deceased,

Plaintiffs,
V8.

New York axp LoNG Brancm
Ramroap Company, a body
corporate, and PENNSYLVANIA
Rairosap  Cowmpany, a body
corporate,

Action at Law

20

Defendants.

Plaintiffs, Fannie Rothstein and Milton Roth-
stein, Executors of the Last Will and Testament
of Samuel Rothstein, deceased, by way of reply
to the answer of the defendant, Pennsylvania

30 Railroad Company, say that: :

They deny the new matter raised therein and

join issue upon the same.

QUINN, PARSONS & DOREMUS,
Attorneys for Plaintiffs.
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STATE OF CASE FOR APPEAL SETTLED BE-
TWEEN THE PARTIES.

NEW JERSEY SUPREME ‘COURT

Fanxmm RoresteEin and Mmrow
Rorasrriy, Executors of the
Last Will and Testament of
Samuel Rothstein, deceased,

Plaintiffs,
L Action at Law

New York axp LoNe Braxcm : 3

Ramwroap Company, a body

corporate, and PENNSYLVANIA

Ramroap Company, a body

corporate,

Defendants.

This case was tried at the Monmouth Circuit
Court, Freehold, New Jersey, before Honorable
Rulif F. Lawrence, Cireuit Court Judge. At the
close of the entire case, the trial court directed
a verdiet against the plaintiffs and in favor of
the defendants. '

By reason of the death of the court steno-
grapher, and the disappearance of his minutes, a.
stenographic transcript of the proceedings can-
not be furnished. The parties, by their respec-
tive attorneys, have agreed upon the facts and
have stipulated that this State of Case be offered
in lieu of the stenographic transeript.

10

20

40
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State of Case for Appeal Settled Between the
Parties

WITNESSES FOR PLAINTIFFS.

AnthHONY Granpa—Worked in  Rothstein’s
clothing factory. Took care of machinery and en-
gine. Was in plant early in the morning. Sam-
uel Rothstein came to the factory at seven
o’clock, gave instructions for work for day. Roth-
stein said that he was going to New York on the
seven-twenty train. Rothstein left factory, which
is five hundred feet from station, ten minutes
before train time.

Rosa Foperano—On Monday, April 22nd, was
at the railroad station wait'ng for a later train.
Samucl Rothstein care to the station, went to the
newsstand and bought a newspaper. The train
was at the station and he walked towards the
train. When he was within a short distance of
the train, which was standing still at that time,
he stumbled and fell forward headlong under
the train which started at the same time. The
bricks were loose at the place where he stumbled
and fell. On cross-examination, she stated she
had made the statement to Mr. Curtis except she
denied *that she had told him that she did not see
the accident.

Mor Soxer—A commuter of mony vears stand-
ing from Long Branch. Traveled back and forth
on 'he frains. He knew the condition of the sta-
tion platform.and that the bricks had been loose
on the platform along the track. He was at the
station on the day that Samuel Rothstein was
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State of Case for Appeal Settled Between the
Parties

killed, saw the blood spots and the bricks loose
at these points. Marked Exhibit P-5 with ¢“B”’
to identify where body was.

Mrosaer., WeinsteiN—Took photographs of the
station platform four days after the death of Mr,
Rothstein. These photographs were enlarged. At
the time that the photographs were taken, men
were repairing the bricks on the station platform
in the vicinity of the tracks. The photographs
taken by the witness are marked KExhibits P-2,
3, 4, 5, respectively.

Hereert Rormstiin—A son of the' deceased
who resided with his father. Tle testified that his
father was going to New York by train that day.
His father was making $15,000.00 a year running
his eclothing factory.

Par Huserman—A taxi driver. His taxi was
parked facing the train at the north end of the
station. He saw Samuel Rothstein approaching
the train. When Rothstein was four or five feet
from the train, which was still at a standstill,
Rothstein suddenly pitched forward between the
cars. Instantly the train started up and decapi-
tated Rothstein.

Axtonto De Saxris—A police officer of Long
Branch at the station. Described the position of
the body, the decapitation, the blood on the plat-
form and identified the sand shown on the pie-
tures which had been used to cover the hlood.

o

0

s
S

40




10

2

=)

30

22

State of Case for Appeal Settled Between the
Parties

Juria Drispaxpo—Was standing on the plat-
form near the south door of the ladies’ room.
She saw the conductor jump on the train and
wave the train to go ahead. It started and sud-
denly the conductor reached for the emergency
cord. She heard the brakes and the train stopped
within the distance of a car length. She saw the
body laying on the platform. The train barely
started hefore it stopped. She did not see the
accident.

Faxxm Rormstein—Testified as to her hus-
band’s carnings and that he was going to New
York on business the day he was killed. Her
hushand, was making $15,000.00 a year runuing
the clothing factory.

Coxrap Carorr—An actuary who testified as
to the mortality tables.

WITNESSES FOR DEFENDANTS.

Fraxk Curms—Railroad investigator. Testi-
fied he interviewed Rose Foderaro, asked  her
questions and she answered them, which answers
he wrote down. He stated that she said that the
answers were correct but she refused to sign
the statement. She was standing inside the wait-
ing room at the time of the accident.

(imorer Morris—A railroad photographer, iden-
tified pictures which he had taken which were
marked Exhibits D-2, 3, 4, 5, 6, 7 and 8-
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State of Case for Appeal Settled Between the
Parties

Josaua Harr—Janitor of the railroad station.
Cleaned up the station each morning and swept
the platform alongside of the tracks. On the
morning of the accident, the bricks were in good
condition with no bricks sticking up. At the time
of the accident, he was behind the railroad sta-
tion, heard a scream and saw the body with the
feet towards the station and the head on the
other side of the rail. Hall examined the plain-
tiffs” pictures and said they truly represented
the station platform but showed no loose bricks.

ArtHUR RoBisoN—Baggage master at the
station. Was in the baggage room whew the
train pulled in. He did not see the accident. He
saw the body with the feet towards the station
and the head on the other side of the rail. There
were no loose bricks nor any depressions in the
bricks. The train moved a car’s length before
it stopped the second time. He was: present
when the commutation book and wallet were
found on the body. No ticket was found in the
wallet.

Wirriaw Rem—A railroad carpenter. Was ati
the south end of the baggage room waiting for
another train and did not see the accident. He
saw Rothstein with a newspaper “in his hands
running fast towards the train when it was in
motion, saw him reach for the handle and then
fall. Tle did not stumble. The train only went
one-half a car length before it stopped.

&0
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State of Case for Appeal Settled Between the
Parties

CaLviy LaneexBack—Track supervisor of the
New York and Long Branch. Inspected the plat-
form one hour after the accident. He found the
bricks in good order, no low bricks nor high
bricks nor any holes in the platform. The bricks
between the rails were out in April, 1935, because
the frost had raised them and were replaced in
May, 1935.

S. D. Mm~or—Draftsman for Pennsylvania
Railroad Company. Photo June 5 with train 704
there. Lagenback, Mr. Woodward, Mr. Curtis—
Mr. Morris. Map produced 25 feet waifing
room door to point of accident at track. Rear of
4th car of 704 stopped 69 feet south of door, plus
25 feet. Train moved 94 feet. White broad line
¥ 6” from gange of E rail, center of line. Line
47 wide x 2 634" to chalk line. Boftom of car
to platform 3 634” approximately. Cars moved
about 14/ 27 June 5. Strtion buildin~ 150 north
to south. 118 feet south side of sta'ion to 25 feet
north of waiting room door along track. 125 feet
straioht line south side of station to 23 feet north
of waiting room door. (41.2” to track) 48.2” di-
agnmal of accident.

Jonx W. Somarne—Encincer. Pensioned.
Stonped running ens ive June 26, 1935. Mas bren
on Pemnsylvania Railroad for thirty years. Ran
on Long Branch Railroad twentv vears, April
on train 704. Ran two and one-half car lengths
after the first tart unt’l frain ~tonped. He knows
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State of Case for Appeal Settled Between the
Parties

where he stopped April 22, 1935. June 5, 1935,
stopped at the same spot. Cannot say how long
train was there. Had same number of cars.

AntHONY DE SANTIS—To0k commutation ticket
and wallet. ‘Ticket on railroad, wallet, fountain
pen, few cards in wallet. - First looked at card
was Louis Debine. No money in wallet. Did not
search body all way through. Did not go through
his poekets. Milton Rothstein on ticket. T showed
ticket to agent Herbert. Turned ticket over to
the police.

Crerorp H. Herserr—Ticket agent of New
York and Long Branch. He did not see Mr. Roth-
stein purchase ticket. After the accident he saw
the body. The train crew, some witnesses and
police officer were there. Mr. DeSantis showed
him commutation ticket, Milton Rothstein, 178
4-1-35. Stub is from original book. Sold to Mil-
ton Rothstein. Milton Rothstein paid for the
ticket. No family can use a ticket of that type.
Contract and not transferrable. Signed by stub.

20

Stub signed by him, (Marked Exhib’t D-10.) Train 30

704 leaves 7:21 A. M. 726 next train to New York.
Recu'ar 1 day eveursion fare to New York $1.90
down town. Monthly commutation ticket fifty-
four trips, 14/ per mile.

S. L. Miuxor—Recalled. Oil line 18 inches ap-
proximate distance from rail. Works for Penn-
sylvania Railroad Comvsanv (made plaintiffs’
witness.) Ties eieht and one-fourth feet long:
Frost got under hricks and heaved bricks up
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between the tracks. There was a chance for bricks
being raised. Might raise bricks up if rain got
under the bricks and froze. Platform runs down
from station to track.

Howarp ScroENTHALEN—Contractor. Called by
the New York and Long Branch Railroad. I went
over to the platform and examined the platform.
Ten A. M. I went over and examined the plat-
form. T found the platform in excellent shape.
Loose bricks next to the east rail. No loose bricks
on the main part of the platform. One or two
uneven bricks. Shown photograph marked D-4.
He did not notice the blood spots. No loose bricks
in the main platform. Sand between the bricks.
Went over the platform and four or five feet
from the east rail perfect condition. Did not see
blood spot. Saw where sand was. . Did not exam-
ine where the sand was.. Concrete base. Sand.
Would not swear it was concrete on cinder base.
Presumed it was eoncrete base. . Mr. Curtis was
with him when he made the examination. Water
contracts when frozen. Get evpans’on when thaw

" corres. Contraction due to cold. Expansion due

to heat. He was on the platform from ten to
twelve. * Tt had heen two month§ ago when he
was on the platform. He was not on the platform
for two or three months after accident. Did not
look at the platform at that time. There were
some broken bricks there inside the white line.

Micuast Coxnway—Oceanport. Carpenter New
York and lLeng Branch Railroad. - He was at
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Long Branch station waiting for a train to go to
2 job. He was there when train came in involved
in the accident. He did not see the accident. I
was at the south end of the platform. After the
train struck him I saw him on the platform.
Went up where the body was lying. Body a little
north of the door. Head on top of the rail. Body
outside from the rail. Lying on his back, face
up. I did not examine platform at that time.
He goes from Bay Head to South Amboy. Knows
the platform at Long Branch. Brick and cement.
Twenty-seven feet of brick, thirteen feet of cem-
ent. Klberon platform is brick. Ashbury Park
and Spring Lake is brick. Taid in cinders. Sand
between the bricks. I have been with the rail-
road thirty years. These bricks have been there
twenty years. Two of us there, Read and my-
self. Did not know where the wheels of the car
were when he saw the body. He does not work
oni the brick platform. Bricks laid on cinders.

JosepE  SorRrRENTO—338 Poole Awe., Long
Branch. Presser, clothing presser. He saw the
accident in which Mr. Rothstein was killed. T was
sitting on a bench ouside. Qutside in front of the
station on the bench. e came out of the sta-
tion. He went toward the train. Got hold of
the hand hold. He slipped with his hand. Did
not have chance to grab with the other hand.
Ready to put his foot on the first step. He was
hanging Then he got loose and went down. He
fell in between the two cars. He was walking
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fast. The train was just beginning to move.
The train moved about half a car length. Did
not see the train man stop the train. There
was a conductor on the last car of the train and
he saw the man fall down and stopped the train.
He was on the first step of the last car. I saw
this man and he went up when the train started
to move, trainman. I was sitting on the right-
hand side of the door, toward New York. I did
not know the man. Te was dressed clean. Suit
like Mr. Parsons. Cannot say as to hat. Had
a soft hat on. Does not recall whether he had a
coat on or not. I saw him come out of the sta-
tion door and the train had siarted to move.
This man passed in front of him. He was watch-
ing him as he was going toward the train. Miss-
ed his right hand and got the left hand. Had
lett hand hold a second.  Got loose. Did not get
foot on the steps. He was hanging. Attempted
to put right foot on the steps.

Rosenrt L. Wircox—Lives at 172 River Avenue.
Railway cxpress. He recalls the aceident. He
was sitting on bench at north end of station at
the entrance to the man’s waiting room: 1 saw
Mr. Rothstein come out of the door and run to-
ward the track. I saw him raise his right hand.
Raised his right hand toward the hand rail of
car. He lost it. Cannot say whether he raised
his left hand or not. Rig't hand slipped down
and be fell down on his tace. The train was mov-
ing when Mr. Rothstein came out of the station.
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Before Mr. Rothstein reached the train he did
not slip or fall on the station platform. Saw no
defect about the station platform. He might have
had a newspaper. The train moved from time it 1
started until it stopped about the length of a car.
The train was not moving fast, going eight or
ten miles an hour, not sure of the speed. He
was there until the next train came in.

Danter A. MuLuEIN—Wheel Report, cars 1296-
3441-3290-3522-3474-8130-3471-3482. He was be-
tween the first and second coach. The train stood
there about one minute. He stood on the bottom
step, looking south. T gave the signal to start the
train. I got signal from the train crew. The
train crew were on ‘he platform. Brill, head
brakeman, Van Wert and Keefer. No brakeman
Letween the fourth and fifth cars. Vestibule doors
open with the exception of the rear platform of
the rear car of the train. T ran up the steps.
Gave two bells to go. Came back to hottom: step.
The train had started to move. None to get on
and off train when the train started to move. T 3
saw that man come out of the station. I saw him
start toward the train. I called to him. I called
hey, he kert rieht on coming. Lost my voice for
three months. He was going pretty fast.  When
he reached for the handle T knew he could not
make it: T pulled the cord, the train stopped
within six or cight feet when T pulled the emerg-
en~y. The train had moved one and onehalf car
lengths when he tried to get on. The train was 4

)
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; Total ahont two and one-half car lengths. I called
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moving between five and eight miles an hour.
Saw him attempt to reach the hand rail. Saw
the man after the accident. He was lying between
the tracks of the coach. Three trucks had gone
over him. Saw nothing on the platform. Did
not look. e did not stumble or fall going to-
ward the train. The train had moved about one
car length when I saw him. Three car lengths
from the time the train started until the train
stopped.

Awraur D. Brin—Passenger brakeman. Eigh-
teen years on the Penmsylvania Railroad. Con-
ductor has gold buttons. The brakeman has sil-
ver buttons. Same kind of hat. He was between
the third and fourth coach. Van Wert was be-
tween the fifth and sixth. Keefer was between
the seventh and eighth. Tle got off the train on
the platform. No one on the platforr to board
the train when the train started. I stood on the
bottom step. The other two brakemen were on
the bottom steps. He saw the man come out of
the station. He had a newspaper in his hand.
He came out of the station in a hurry. Had a
paper in the right hand. Reached with his left
hand. Swung around and fell between the cars.
He (Brill) saw the platform, saw nothing the
matter with the platform. The train stopped
after the accident. The train had moved about
one car length before he reached the car. The
train stopped in one and one-half car lengths.
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to him ‘“Go way.”” Waved my hand. He was
looking toward me. Paid no attention to me. I
heard Mulherin eall to him.. He went to pull em-
ergency cord. I pulled him out from under the
car. He was under car 8130, center of car. Three
trucks went over him. Tle was under the sixth
car of the train. The train had moved about one-
half car length when I first saw him. It went an-
other one-half car length when I saw him grab.

Lestir B Vaxy Werr—Brakeman, He was be-
tween the fifth and sixth car. The train stopped
there forty-five seconds to a minute. No passen-
gers got off at his platform. General passengers
got on. Keefer gave him the signal and he pass-
ed it. Platform was clear when the train was
started. He (Van Wert) was looking buckwards.
I saw this man walking very fast out of the sta-
tion. I had an idea and called to him don’t get
on. He had a paper in his right hand. He ran
through the car but someone else pulled the em-
ergency cord. Got off between fifth and sixth
car. The train was going four to six miles an
hour when he tried to get on. Saw nothing on
the platform. Saw no dsrepair of the platform.
This man did not stumble before he reached for
the hand rail. This man was one-half way down
the platform when I saw he was going to hoard
train. His car at that time was just about half
way between where it stonped and baggage room
door. He was sonth of the man,
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James Krerer—Brakeman, Passenger brake-
man on the Pennsylvania Railroad. He was on
704, rear brakeman. He was between the seventh
and eighth car. He was at that point when the
train stopped. Stopped about one minute at Long
Branch. He was on the platform and watched
the passengers. I passed signal to Van Wert.
No passengers to get on the train at that time.
Passed signal to brakeman Van Wert. The train
then started. T got up on the bottom step of the
eighth car. Right hand on one gnard and one on
the other. He was facing toward New York. I
did not see this man come out from the station,
I saw him half way between the station and the
train. He was moving rapidly. Did not sec any-
thing in his hand. As he came toward the train
I saw him make a grab for the grab iron. Can-
not say what car it was. Up ahead of where T
was. I called. I called ‘‘hey.”” Van Wert called.
Cannot say as to the other men. T saw him make
a grab and fall. Could not say if he fell on the
steps or between the cars. T ran up the steps
and pulled the emergency cord. Stopped in a car
and a half. The train had moved from the time
it s'arted until he grabbed, ‘he train moved about
one car length. He went to the rear of the train
after the train stopped.

10
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M-crmarrL Strorro—Thirty six years with the

New York and Long Branch Railway. Assistant
Train Master. New York and I.ong Branch Rail-

10 road own the stition and make repiirs to the sta-
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tion platform. Used by Penmsylvania and Jer-
sey Central. Asked to produce agreement. Acts
as assistant superintendent. Has charge of all
train crews on New York and Long Branch Rail-
road. Did not know men shown working on the
stations, shown in the photograph.

Carr L. Tuirr—Was going to take the 7:25 train
for Perth Amboy. I was there standing at the
station. T was standing in the door. Got a news-
paper from the news stand. The train had start-
ed and I looked out the door. I saw this man
try to board the train. He was eight or ten in-
ches from the train when he put his left hand up
to grab the hand rail. Missed that. Next coach
knocked him down on his back and train passed
over him. All that car and trucks of next car.
The train was in motion at that time. Cannot say
which car of the train that was. The train was
stopped within' not over a car length. I would
say the train was going about eight or ten miles
an hour when he tried to get on. Al the time the
only person I saw was on the lower steps of the
car following. Did not see any other member of
the erew. I did not hear anyone call ont. Did
not notice anything ont of the ordinary. e did
not stumble before he put up his hand. Did not
notice any disrepair of the platform. He was
inside of the station until after the accident.
Used the station for three or four years before
the accident. Station door was closed. Was stand-
ing hy the north door. Cannot say whether any-
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one was at the news stand. Two or three people
around there. About thirty feet from where he
was to the track. Man was eight or ten inches
from train when he first saw him.

At the close of the case, counsel for the defend-
ants moved for a direction of a verdict upon the
ground that Rothstein had purchased no ticket,
no ticket was found in his wallet and he was,
therefore, not a passenger to whom the railroad
owed no duty and upon the ground that Roth-
stein had purchased no ticket and had no ticket
excepting the commutation book in the name of
Milton Rothstein, who was the son of decedent,
which was found on his person, and, therefore,
there was no contractual relation between deced-
ent and the defendants, and he was, therefore,
not a passenger and the defendants owed no duty
to decedent other than to refrain from willful
injury.

The defendants further moved for a direction
of a verdict upon the ground that npon the facts,
the decedent was a trespasser to whom the de-
fendants owed no duty other than to refrain {rom
willful injury. The trial court granted the mo-
tion for the direction of a verdet in favor of
the defendants npon the grounds that the deced-
ent was a trespasser and that no contractual re-
lation existed hetween the decedent and the de-
fendants and allowed exceptions to such action
to the plaintiff.
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‘We hereby stipulate that the foregoing state
of case, together with the exhibits mentioned
therein shall constitute an agreed state of case
for appeal, by reason of the inability of the par-
ties to produce a stenographic transcript, due to
the death of the court stenographer.

PARSONS, LABRECQUE & BORDEN,
Attorneys for Plaintiffs.

JOHN A. HARTPENCE and THORN LORD,
Attorneys for Defendant,
Pennsylvania Railroad Co.

APPLEGATE, STEVENS, FOSTER &
REUSSILLE,
Attorneys for Defendant,
New York & Long Branch Railroad (Co.
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EXHIBIT P-2.

[For the convenience of the Court this exhibit
is inserted on the opposite page.]













EXHIBIT P-3.

[For the convenience of the Court this exhibit
is inserted on the opposite page.]













EXHIBIT P4

[For the convenience of the Court this exhibit
is inserted on the opposite page.]
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EXHIBIT P-5.

[For the convenience of the Court this exhibit
is inserted on the opposite page.]













EXHIBIT D-2.

[For the convenience of the Court this exhibit
is inserted on the opposite page.]
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EXHIBIT D-3.

[For the convenience of the Court this exhibit

is inserted on the opposite page.]













EXHIBIT D-4.

[For the convenience of the Court this exhibit
is inserted on the opposite page.]













EXHIBIT D-5.

[For the convenience of the Court this exhibit

is inserted on the opposite page.]













EXHIBIT D-6.

| For the convenience of the Clourt this exhibit
is inserted on the opposite page.]
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EXHIBIT D-7.

[For the convenience of the Court this exhibit
is inserted on the opposite page.]
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EXHIBIT D-8.

[For the convenience of the Court this exhibit
is inserted on the opposite page.]
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EXHIBIT D-10.

The New York and Long Branch
Railroad Co.
AGENT’S STUB

Not good for passage
West End and Hollywood, N. J.
Long Branch, N. J. or Branchport, N. J.
AND
NEW YORK, N. Y.
4 M. Milton Rothstein,
178 Signature of Purchaser.

Form 54 N-22 Address West End, N. J.

R e e e i

| | | |
3300 22.44 | 17.16 | 14.52| 13.20 | 11.88 |
0 I O B BT [ e o
10561 9.90] 9.24| 858! 7.92| 7. |

In the upper.left hand portion of this stub is
small ruled corner with the legend—Agent Stamp
Iere. Within this area appears a stamp, not all
of which is legible. However, this much is legible,
New York Long Branch, 1 ~ April 11, 1935

In the square where the figure ‘12’ appears
there has been an: L-shaped punch made, which
completely obliterates the figure nunder 12, except-
ing the figure 7.




NEW JERSEY SUPREME COURT,

Moxmouvra Couxnty.

Faxxie Rormsreiy and Miwrox
Rorusreiy, Executors of the
Last Will and Testament of
Samuel Rothstein, Deceased,

Plaintiffs,
o Action at Law.

43 Postea.
New Yorx axp Loxe Branom

Rarnroap Company, a body
corporate, and PrNNSYLvANIA
Ramrroap Company, a body cor-
porate,

Defendants.

This case was tried before his Honor, Rulif V.
Lawrence, Circuit Court Judge, and a jury, at the
Monmouth Cireuit, beginning April 30th and con-
cluding May 4th, 1936, at Krechold, New Jersey.

The said Judge directed the jury to return a
verdiet against the plaintiffs, Fannie Rothstein
and Milton Rothstein, Executors of the Last Will
and Testament of Sammel Rothstein, deceased,
and in favor of the defendant, New York and
Long Branch Railroad Cfompany, of no cause of
action, and the jury did accordingly return a ver-
dict against the said plaintiffs and in favor of the
defendant, New York and Long Branch Railroad
Company, of no cause of action.

Dated May 8, 1936.

Rurr V. LawrrNcE,
Cireuit Court Judge.
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NEW JERSEY SUPREME COURT,

Monyoura County.

New Yorx axp Loxe Brancm
Ramroap Company, a body cor-
porate,

Defendant,

ads Action at Law.

On Postea.
Fanyzie Rorasrery and Mrirox

Rorosreiy, Executors of the

Last Will and Testament of

Samuel Rothstein, Deceased,
Plaintiff.

It is owperep that judgment be and hereby is
entered in favor of the defendant and against the
plaintiffs without costs.

Entered, May 11, 1936.

On motion of

Arprrcars, Stevexs, Foster & REUssiLLE,
Attorneys.







NEW JERSEY SUPREME COURT,

Moxmoure County.

Fanyie Rormsrery and Minrow
Rorastery, Fxecutors of the
Last Will and Testament of
Samuel Rothstein, Deceased,

Plaintiffs,

b Action at Law.

Postea.
New Yorx axp Loxe Brancum

Rarnroap Comprany, a body
corporate, and PrENNSYLVANTA
Rainroap Compaxy, a body cor-
porate,

Defendants.

This case was tried before Judge Rulif V. Law-
rence, with a jury at the Monmouth County Cir-
cunit Court on April 30, May 1st and May 4th,
1936. By instruction of the court, the jury ren-
dered a verdict in favor of the defendant, Penn-
sylvania Railroad Company and against the plain-
tiffs, Fannie Rothstein and Milton Rothstein,
Executors of the Last Will and Testament of
Samuel Rothstein, deceased, of ““No Cause for
Action”’.

Dated : May 8, 1936.

Rurwr V. LawreNCE,
i Judge.







NEW JERSKEY SUPREME COURT,

Moxmoura Counry.

PonnsyLvania Rarcroan Cowr-
PANY, a body corporate,
Defendant,
ads
Action at Law.
FPannmm Rorasrern and Mrinroy On| Postea.
Rormstemy, HExecutors of the
Last Will and Testament of
Samuel Rothstein, Deceased,

Plaintiffs.

It is orperep that judgment be and hereby is
entered in favor of the defendant and against the
plaintiffs without costs.

Entered May 11, 1936.

On Motion of W. Hour Arcar,
Attorney.







New Jersey

Court of Errors and Appeals

Fanxie Rorasteiy and Minrox
RorasreiN, Executors of the
Last Will and Testament of
Samuel Rothstein, deceased,

Plaintiffs-Appellants, | 4 00 ot Taw.

On Appeal from
Supreme Court
New Yorx axp LonG Brancm|[ Monmouth
RatLroan Conpany, a hody cor- | Cireutt.
porate, and DPENNSYLVANTA
Ramroap CoMPANY, a body cor-
porate,

V8.

Defendants-Appelllees.

BRIEF OF PLAINTIFFS-APPELLANTS

INTRODUCTION

This appeal is prosecuted by the Executors of
the Last Will and Testament of Sammel Roth-
stein, deceased, in behalf of his widow and: chil-
dren. Samuel Rothstein, a resident and substan-
tial citizen of Long Branch, New Jersey, was the
prineipal owner and president of a clothing fac-
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tory bearing his name. This factory was located
in elose proximity to the Railroad Station in that
city. Rothstein, prior to his death, had received
a salary from this company of $15,000.00 a year.
At seven o’clock on the morning of April 22, 1935,
Rothstein went to the factory to arrange for the
details of the day’s work. Affter talking with his
foereman and the caretaker, he left the factory and
started for the Railroad Station. Te had left
word with his foreman at the factory and his fam-
ily upon leaving home that he intended to take the
7:20 train to New York where he frequently went
on business. Rothstein arrived at the station,
purchased a newspaper, and then started toward
the train which was in the station receiving pas-
sengers.  As Rothstein neared the train, he was
seen to pitck headlong, forward, under the train
and on to the tracks. The train at the same in-
stant moved forward and Rothstein was decapit-
ated. At the spot where Rothstein fell, there were
loose bricks which eaused depressions in the plat-
form. Two witnesses saw Rothstein stumble, as
thev deseribed it. before he pitched forward on to
the track and nnder the wheels of the train.

Suit was thereafter instituted by the Hxecutors
of the Last Will and Testament of Samuel Roth-
stein to rocover damages for the decedent’s
wrongful death. At the trial of the cause in the
Monmouth Cirenit, evidence was produced by the
defendants, that a card case of the deceased was
examined by a police officer and in this eard case
was found a commutation ticket belonging to his
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son. No evidence was produced at the trial that
the remaining clothes of the decedent were search-
ed and no proof was offercd of the absence of
money or tickets in his other pockets. Sammel
Rothstein met a violent death and there was no
description offered as to what happened to his
clothes or the contents, except the one eard case
which was found by the police officer who was
searching for means of identification of the de-
ceased. The railroad further offered evidence to
show that Rothstein, that morning, did not pur-
chase a railroad ticket at the station.

At the close of the trial, the two railroad de-
fendants contended that, since the card case con-
tained the commutation ticket of the son, which
was a personal contract with the som, this was
conclusive cvidence that Samuel Rothstein was a
trespasser to whom the railroads owed no duty
except that of abstaining from acts of wilful in-
jury. In the motion for a directed verdict, this
was urged by counsel for both railroads. The
Trial Court adopted this view and directed a ver-
dict in favor of the defendants and against the
plaintiffs upon the ground that the decedent was
a trespasser, having purchased no ticket and hav-
ino in his possession the commutation tiﬁcefbf\his
son, which admittedly he had no right to use.
Trom this ruling of the Trinl Court the plaintiffs
anpeal.

The decision of the Trial Court in effect, held
that Samuel Rothstein, an honorable and reput-
able citizen of the City of Long Branch, at the
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time he met his death, was attempting to cheat
the railroad out of $1.40. The decedent, who at
the very time was earning $15,000.00¢ a year, was
presumed by the Trial Court to be a trespasser
and entitled to no protection. From this judg-
ment of the Trial Court, the plaintiffs prosecute
this appeal.

REVIEW OF THE EVIDENCE

The state of case is extremely brief, due to the
death of the court stenographer shortly after the
trial. As a result no transeript of the testimony
could be procured. The skeleton of the evidence
was settled between the parties. In brief, the evi-
dence is as follows:

Anthony Granda, an employee at Rothstein’s
factory, was there early in the morning when the
decedent came to the factory at seven o’clock, left
instructions for the day’s work and then said he
was going to New York on the 7:20 train. Roth-
stein left the factory ten minutes before train
time (p. 20).

Rosa Foderado was at the station waiting for
a later train; saw Rothstein buy a newspaper and
then walk toward the train; when he was a short
distance from the train, he stumbled and fell for-
ward headlone under the train which started at
the same time; the bricks were loose at the place
where he stumbled (p. 20).

Moe Soker, described the condition of the loose
bricks along the platform near the track; saw the
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blood spots and the bricks loose at the place of
the blood spots (p- 21).

Michael Weinstein, took photographs of the sta-
tion platform four days after Mr. Rothstein’s
death. The photographs are marked Exhibits P-
2, page 37; P-3, page 39; P-4, page 40; and P-5,
page 42 (p. 21).

Phil Huberman, a taxi driver, had parked his
taxi facing the train at the north end of the sta-
tion. He saw Rothstein approaching the train
and when four or five feet away from the train,
TRothstein suddenly pitched forward between the
cars; the train started up and decapitated Roth-
stein (p. 21).

The train erew appearced and testified.

Daniel A. Mulhein, a trainman (p. 29), Arthur
D. Brill, brakeman (p. 30), Lester E. VanWert,
brakeman (p. 31), James Keefer (p. 32), testified
with numerous variances that the train was be-
ginning to move when Rothstein, running, grabbed
a handle of the train and then fell between two
ears. ITall, the janitor, testified the bricks were
not loose (p. 23) ; Robinson, baggage master, said
there were no loose bricks (p. 23) ; Reid, the rail-
road carpenter, saw Rothstein running f{i\s‘\fm'
the train, reach for the handle and then fall (p.
T.angenback, track supervisor, saw no loose
bricks (p. 24); DeSantis, a policeman, found the
commutation ticket in his wallet with a few cards.
He did not search the body all the fway through
and did mot go through his pockets (p. 25). Her-
bert, ticket agent, said that TRothstein purchased
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no ticket (p. 25); Schoenthalen, a contractor,
found no loose bricks (p. 26); Sorrento, a clothes
presser, saw Rothstein reach for the handle and
fall between the cars (p. 25).

It is submitted briefly from this‘review of evi-
dence that Rothstein unquestionably was board-
ing a train at a place where he had a right to
board it. Unquestionably, he also was a passen-
ger at the time he was attempting to board the
train. No evidence was offered to show that
Rothstein had not a ticket purchased at some other
point and was without funds to pay his fare on
the train. It is submitted from the evidence that
Rothstein was legally a passenger and was en-
titled to all the rights and protection due a pas-
senger boarding a train at a station where he had
a right to be. There was nothing whatsover in
the evidence which justified the presumption, as
a proven fact, that the decedent was a trespasser.

ARGUMENT.
I

Decedent was a passenger at the time he met his
death and to him the defendants owed those duties
owed by common carriers to passengers.

Samuel Rothstein on the morning of April 22,
1935, had gone to the railroad station to take
passage on a train to New York City. He had

gone as a customer. He was the proprietor of a




7 ik

substantial and remunerative business. The Trial
Court, when it directed the verdict against the
plaintius, rested ils action upon the ground that
he was a trespasser, because he had not purchased
any ticket that morning and because there was
found in a wallet upon his body a commutation
ticket belonging to his son. No scintilla of evi-
dence appeared that Samuel Rothstein intended
to use this ticket. There was no proof that he
did not have upon his clothes ample funds to pay
his way. The proposition is fantastic and unbe-
lievable that a man in his position was embark-
ing upon a trip to New York with no funds in his
pocket. When he went to the railroad station to
take this train, he occupied a similar position to
that of any other passenger. He had a right to
be at the station; he had a right to board the
train. Nowhere in the evidence does any proof
occur that he intended to obtain free passage or
trespass upon the defendant’s property. No direct
declarations in this jurisdiction have disenssed the
inception of the relationship of carrier and pas-
senver. However, with general unanimity those
jurisdictions where the question has arisen, have
held that the relation of carrier and passenger
avises, when one lawfully appears at the station
and offers himself to the carrier to be carried to
a destination.

So, in the instant case, when Samuel Rothstein
proceeded to the railroad station in Long Branch
to board a train for New York City, he then and
there became o nassenger to whom the carrier was
hound to exercise that degree of care requisite for
the proper carriage of passengers. The posses-
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sion vel non of a ticket was not dispositive of his
status. The decisive fact in the determination of
the status of Rothstein was the presentation of
himself as a passenger for carriage. Until some
proof had heen elicited that Rothstein had no in-
tention of paying his fare, he remained a pas-
senger.

In the case of McFeat v. Philadelphia, W. &
B. R. Co. (Del.), 69 Atl. 744, the Supreme Court
of Delaware speaking through Justice Spruance,
said at page 746:

‘1t is not necessary, to constitute him a
passenger, that he showd have had a ticket,
or that he should have been actually upon
the train of the detendant. Lf you beleve
that it was the bonra fide intention of Wal-
ter Mcl'eat, at the time of the accident, to
board the defendant’s train, and that the
defendant had knowledge of that faet, or
that the acts and conduct of the deceased
and the other tacts and circumstances were
such as to reasonably inform or netify the
defendant that he intended to board the
train, he was entitled to such care and pro-
tection on the part of the defendant as is
required by the law where the relation of
passenger and carrier exists.”’

It is submitted that this is sound law. So in
the instant case if Samuel Rothstein was attempt-
ing to board the defendant’s train at the time of
the accident, he became a passenger and was en-
titled to have the care and protection which a
carrier owed a passenger.

In the case of Berkebile v. Johnstown Traction
Co., 99 Atl. 871, the plaintiff had been injured on




a car of the defendant. The defendant obtained
a nonsuit upon the ground that the plaintiff had
boarded a moving car and therefore was not en-
titled under the Pemnsylvania Law to the care
owed a passenger. The Supreme Court of Penn-
sylvania in a unanimous decision reversed the
nonsuit and said at page 873:

““When the individual gets on the car,
he is preswued to be there lawfully as a
passenger, having paid or being liable
when called on to pay his fare; and the
onus is upon the carrier to prove affirma-
tively that he was a trespasser. The com-
pany can only ejeet him for sufficient cause,
and, until he is advised that the company
refuses to accept and carry him as a pas-
r, the relation of carrier and passen-
is presumed to exist  The purchase of

a ticket or the payment of fare is not es-
sential to the creation of such rela-
il

““We are not favorably impressed with
the contention of the defendant company
that, under the circumstances disclosed by
the evidence, the plaintiff was not a pas-
senoer because he was not seen or recog-
nized by the motorman or conductor prior
to the accident.”

The statement of the Court that the purchase
of a ticket or payment of fare is not essential to
the ereation of the relation of passenger and car-
rier is practically dispositive of the present ap-
peal. In the present ease, Rothstein was lawfully
at the station. He was lawfully going to board
the train when he met his death., Whether he
had a ticket or-not is immaterinl. He had pre-
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sented himself as a passenger and as a passenger
was going to board the train.

In the case of Kidwell v. Khespeake & Ohio
Railway Company (W. Va.), 77 So. Kas. 285, the
same rule was enunciated. In that case the plain-
tiff went to the station platform for the purpose
of purchasing from incoming excursionists, re-
turn eoupons which he intended to use for passes.
‘While attempting to purchase such coupons, he
was assaulted, arrested and injured. He insti-
tuted suit for injuries and the Court held:

““One may become a passenger without
a ticket if by some act on his part he places
himself in the care or control of the car-
rier, intending in good faith to become a
passenger, and is accepted by the carrier
as such, althourh, of necessity, the exist-
ence of the relation is commonly to he im-
plied from attending circumstances.”’

Tn the case of Fremont E. & M. V. R. Co. v.
Haqgblad (Neb.) 106 N. W. 1041, the Court like-
wise said:

““If within a reasonable time before the
departure of the train he intends to take,
he goes to the place provided for the re-
ception of intending passengers, and there
places himself actually or impliedly with-
in the carrier’s care, then, and not until
then, the law places around him the pro-
teetion’ vouchsafed to passengers, and
charees the carrier with the highest de-
oree of care for his safety.”

Tn the case of Phillips v. So. Railway Company,
124 N. C. 123, the Court held:

‘“A party coming to a railroad station
with the intention of taking the defendant’s
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next train becomes, in contemplation of
law, a passenger on defendant’s road, pro-
vided that his coming is within a reason-
able time before the time for the departure
of said train. To constitute him such pas-
senger, it is not necessary that he should
have pnrehosed his ticket, as seems to have
been considered by his Honor.””

I'he defendant contended in the case of Mes-
senger v. Valley ('ity Street & Interurban R. Co.
(N. D.) 128 N. W. 1023, that the relation of car-
rier and passenger was not created as a matter
of law until the passenger entered some convey-
ance by virtue of a contract express or implied
and has been expressly or impliedly received as
a passencer by the servants of the carrier. In this
case the plaintiff had not purchased a ticket for
bis trip but had boarded the car. The Court,
denying this contention, said:

“*The contention that the plaintiff was
not a passenger for the reason that she
had net paid fare or bought a ticket when
injured cannot be upheld. The car was at
the station to receive passengers, and that
fact may be deemed an invitation for pas-
sengers to enter, under the circumstances
of this case.”

So in the instant case, as is the frecent cus-
tom, the decedent may have bought, when he was
in New York, a ticket to Long Branch and have
intended to pay a fare on his second trip to New
York. He may, on the other hand, have had in
his clothes a return trip to New York. As the
Court said in the Messenger case, the train was
at the station to receive passengers. This was
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an invitation to passengers to enter. Rothstein
aceepted this invitation and proceeded to enter
the train when he met his death.

Again the Court of Appeals of the State of
Maryland in the case of Baltimore & O. R. Co. v.
State, 32 Atl. 201, said:

““It is conceded to be the well-settled rule
that a person is a passenger who enters
upon depot grounds by the approaches fur-
nished by the carrier. The fare does not
have to be paid, nor the train entered, but
the person must merely enter within the
control of the carrier at the depot, through
{he usnal channels of business with the in-
tention of becoming a passenger by either
paying fare before or after entering the
train.”’

Similarly in the case of Buffet v. Troy & B. R.
Co., 40 N. Y. 168, a person was also held to be a
passenger of a railroad company who was injured
while going to the depot in a stage to take a train,
although he had not yet paid his fare or purchased
a ticket nor formally announced his purpose to
do so.

The Supreme Court of (teorgia in the case of
Western & Atlantic R. R. Co. v. Voils, 35 L. R. A.
655, held that a person was a passenger who went
to a place where it- was customary for trains to
stop, when signalled, in order to take on passen-
gers and that such person was entitled to all the
richts of a passenger although he had not pur-
chased a ticket.

The decisions are uniform upon the point that
an individual who has arrived on the premises of
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a railroad company intending to board a train
has entercd into the relation of passenger and car-
rier with the railroad company. In Cooley on
Torts at page 770, the authority says:

“The responsibility of the carrier be-
gins when the passenger presents himself
for transportation and this he may state
to do when he approaches the place of re-
ception for the purpose.’”

The Supreme Judicial Court of Massachusetts
in the case of Inness v. Boston R. B. & L. R. Co.,
47 N. E, 193, said:

“It is not necessary that a man should
have bought a ticket in order to be a pas-
senger either at common law or within the
meaning of the statute under which this
action is brought.”’

The rule is stated in 4 R. . L. 1004, paragraph
473, where it is said:

¢“While the payment and receipt of fare
is unequivocal evidence of the existence of
the relation of carrier and passenger, it is
well settled that the purchase or posses-
sion of a ticket or the payment of fare is
not essential to the ereation of such rela-
tion.””

This rule is acain stated in 4 2. C. lr—at\paqe
1030, where it is said: - R
““The purchase of a ticket is not essen-

tial to the existence of the relation of car-
rier and passenger.’’

The Supreme Court of Tllinois in the case of
Chicago & E. I. R. Co. v. Jennings, 190 I1.. 378

said:
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It is not always easy to determine when
the relation of passenger begins, but it
would seem from the cases that it is not
necessary that a contract for passage
should have becn actually made, or the
tare actually paid in order to create the
relation, but it is necessary that a person
should be-under the control of the carrier
in order to be entitled to its care as such.
Therefore, a person cannot be regarded as
a passenger who is not upon the premises
of the ecarrier.”’

In Volume 10 of American Jurisprudenee, page
28, paragraph 956, it is said that:

““The purchase of a railroad ticket or
the holding of a free pass will not alone
operate to constitute the relationship of
passenger and carrier, nor is such purchase
essential to ‘its existence, although it may
be considered as one among other elements
entering into the inception of such a rela-
tionship.”’

Again at page 43 in the same volume, para-
graph 986, it is said:

““While the payment of fare or possés-
sion of a tickel by one on the train, or in
readiness to take it, is unequivocal evidence
of the existence of the relationship of car-
rier and passenger, it is well settled that
the purchase or possession of a ticket or
the payment of fare is not essential to the
creation of such relation and that a person
may assume the status of a passenger, and
become entitled to all the rights and priv-
ileges aceruing from such relationship,
without the payment of fare. if he is on the
vehicle of the carrier with the intention of
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hecoming a passenger and with the consent
of the carrier or its agents, express or im-
plied.”

Tn 10 C. J., page 619, paragraph 1042, it is said
that:

‘“Nor, in the absence of a rule or known
usage of the company to the contrary, is
the actual purchase of a ticket before en-
tering the train essential to constitute the
relation, particularly where he has been
given no opportunity to purchase a ticket.”’

Other authorities for the same rule are the fol-
lowing:

Lent v. N. ¥. C. & H. R. R..Co., 120N,
Y. 467, 24 N. K. 653;

Allender v. Chicago R. I. and P. R. Co.,
37 Towa 264 ;

Norfolk & W. R. Co. v. Galliher, 80 Va.
639, 16 S. E. 935;

Thomp. Carr. of Pass. 43;

Dwyer v. Boston and M. R. Co., 143
Mass. 343, 19 N. K. 523;

Penna Co. v. MeCaffrey, 173 Tll. 169,
50 N. E. 713;

Grimes v. Penna Co., 36 Fed. Rep. 72;

Tndiananolis Traction & Terminal Co.
v. Lawson, 143 Fed. 834; ~

Philadelphia & Rending R. Co. v. Der-
by, 141 How. 468;

The New World v. King, 16 How. 469 ;

Brennon v. Fair Haven & W. R. Co., 45
Conn. 284

TFlorida South Ry. Co. v. Hirst, 30 Fla.

g
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Gardner v. Wayeross Air-Line Co., 97
Ga. 482;

Riley v. Wrightsville & T. R. Co., 133
Ga. 413; )

Ohio & M. R. Co. v. Muhling, 30 Tl 95

Gillenwater v. Madison & I. R. Co., 5
Ind. 339;

Indianapolis Traction & Terminal Co.
v. Klentschy, 167 Tnd. 598;

Union Pac. Ry. Co. v. Nichols, 8 Kan.
505;

Tilinois Cent. R. Co. v. Laloge, 113 Ky.
896 ; and others.

No attempt has been made to inelude every case
passing upon the inception of the relation of pas-
senger and carrier. However, the review of cases
which has been made is clearly indicative of a
well-settled rule of law that a carrier owes a duty
to a person offering himself as a passenger, when
that person presents himself at a regular station
of the carrier with intent to take passage upon
the transportation facilities afforded by the car-
¥er. In the instant case, the decedent, Samuel
TRothstein, unquestionably went to the station to
take a train to New York. He went there as a
passenger who was proceeding to board the train.
Lewally, it is submitted he became a passenger
when he entered the station grounds to board the
train. The defendants, as he was on his way to
hoard the train, owed him the duty that a carrier
owes its passengers. He was in no sense of the
word a trespasser. The fact that a card case was
found on his body which eontained a commutation
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ticket of his son, cannot alter that relation, nor
can the fact that the ticket agent testified that that
morning he boucht no ticket, alter the relation. A
passenger may pay his fare on the train. He may
have a return ticket. He may have bought tick-
cts at other times. A third person may have
bought the ticket for him. All these alternatives
present themselves. The erucial question was the
purpose of Rothstein’s presence on the platform
as he was going to board the train and there is
only one answer to this question. It was a regular
passenger train of the defendants, which was run-
ning specifically for the purpose of the carriage
of passengers. Rothstein was within that cate-
cory. He intended to go to New York. He was
boarding the train. He was in no sense of the
word a trespasser.

Tt is respectfully submitted that the direction of
a verdict was erroneous.

II

The decedent, until the contrary is shown, is pre-
cumed to have been on has way to board the train
with a lawful purpose. %

Tn the state of case as scttled between the par-
ties, ‘“The Trial Court granted the motion for the
direction of a verdict in favor of the defendants
upon the grounds that the decedent was a tres-
passer and that no contractual relation existed
between the decedent and the defendants and al-
lowed exceptions to such action to the plaintiff”’
(p. 34).
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The only fact upon which the Trial Court could
have based such a decision was the evidence of
the police officer that in the wallet of the decedent
was a commutation ticket of his son and of the
station agent that he had sold no ticket to Samuel
Rothstein that morning. No other evidence ap-
pears in the case. The police officer defimitely
testified that he did not examine the cother pock-
ets in the clothes of the decedent and he did not
know whether the decedent had sufficient monies
to pay his fare. The station agent could not tes-
tify that he had not sold the ticket to some per-
son for Mr. Rothstein. The decision of the Trial
Court, in effect, is a determination that the de-
cedent had a eriminal intent to cheat and defraud
the Railroad Company and to ride to New York
without paying his fare. The mere statement of
this proposition is sufficient to show its falsity.
TRothstein, the decedent, was a man of substantial
means. TTe was the president and principal owner
of a large clothing company. He was bound for
New York for the day. Ordinary common sense
dictates that a man in his position would not
leave for such a trip without money in his pocket.
While boarding the train he died. He can no
longer speak for himself and defend his good
name. Nothing in the evidence appears to indi-
eate that this man, was other than a reputable
and decent citizen. No decedent should be brand-
ed as an intending criminal because on boarding
a train he has a commutation ticket of a third
party. The effect, however, of the decision of the
Trial Court is to brand the decedent as an in-
tending eriminal. The contrary, however, is the
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well-settled law of this and other jurisdictions.
Until the opposite is proved, litigants are pre-
sumed to have acted with a lawful intent. Wirong-
doing is contrary to the presumption of the Court.
People are presumed to have acted legally. No
case has been found in this jurisdiction upon this
precise point. However, other jurisdictions have
had cause to pass upon the identical question.

The Supreme Court of Indiana in the case of
Louisville N. 4. & C. Ry. Co. v. Thompson, 8 N.
1. 18, passed upon the identical question. In the
pocket of the decedent in the latter case was
found a pass issued to another person, which pass
was not transferable. No explanation was given
as to the manner in which the deccased came in-
to possession of the pass nor as to the circum-
stances under which it was issued. The Court
there said at page 20:

“There is, as we have intimated, no
evidence that he procured the pass fraund-
ulently, or was attempting to travel on it,
except such as is supplied by the fact that
after his death the pass was found in his
pocket.  Lor anything that appears, he
may have been the mere custodian of it for
Whalinos  The presumption always is in
favor of honesty and fair dealing, and he
who asserts the contrary must p@e\i‘t\A
presumption, like a prima facie case, re-
mains available to the party in whose fa-
vor it arises until overcome by counter-
vailing evidence. * * * Wie cannot con-
sent to characterize an act as froudulent
from tha sinele faet that on a dead man’s
body is found a pass issued to another per-
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son. If there were attendent circum-
stanees making it probable that the pass
had been wrongfully used, the case would
be different; but here there are no such
facts, for the conductor says that he did
not know the man who presented the pass.
“ * * The inference—for it cannot, with
justice or aceuracy, be called a ‘presump-
tion’—arising from the fact of finding the
pass in Hichler’s pocket after his death, is
a speeial one, while the presumption of
good faith is a general one. The Court
may instruet the jury that the presump-
tion is in favor of good faith and honesty;
but it could not richtfully instruet, as mat-
ter of law, that the fact that the pass was
found in Fichler’s pocket created a pre-
sumption that it was frandulently used,
and this proves that the inference must
oive wav hefore the eeneral legal presump-
tion. But if we grant that the fact that
the pass was found in Eichler’s pocket
creates a presumption and that there is a
conflict of presummtions. still the one in
favor of eood faith is the stronger and will
hreak down the other.”’

On petition for re-hearing of the above case, the
Court said in its opinion in 9 N. E. 357:

““The authorities cited in our former
opinion abundantly prove that one who is
on a train used for carrying passengers is,
in the absence of countervailing evidence,
presumed to be rightfully there as a pas-
senger.”’

So in the instant case, is is respectfully sub-
mitted to this Court that there was no evidence

that Rothstein had either procured the ticket of
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his son fraudulently or that he was attempting
to travel upon it. For anything that appears,
Rothstein may have been the mere custodian of
his son’s ticket.

The same doctrine is expounded in the case of
Inness v. Boston R. B. & L. R.!Co., 47 N. E. 198,
wherein the Court said:

“‘Ile knew that he could not go for noth-
ing, and it may be presumed that he knew
whether he could pay or not. It may also
be presumed that he took the train with
lawful intent, when nothing in his manner
or boarding the train or the other facts
raises a doubt. It is not necessary that
a man should have bought a ticket in or-
der to be a passenger, either at common
law or within the meanine of the statute
under which this action is brought. Ex-
ception sustained.”’

In 10 C. J. 1040, paragraph 1436, it is said:

‘““this  burden, however, is aided by
the presumption that a person traveling
in a railroad car, or other public convey-
ance used for passenger carriage, and who
is not connected with the carrier as em-
ployee. is presumed to be there lawfully
as a passenger.’’

The case of Berkebile v. Johnstokvn Traction

Company, 99 Atl. 871, is authority for the state-
ment that:

“When the individual gets on the car,
he is preswmed to be there lawfully as a
passenger, having paid or being liable
when called on to pay his fare; and the
onus is upon the carrier to prove affirma-
tively that he was a trespasser.”’
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. The Georgia Supreme Court followed the same
rule in the case of Georgia & Florida Railway Co.

v. W. 4. Tapley, 87 S. K. 473. 1t was held:
“Indeed as a general rule, every person
not an employee, being carried by the ex-
pressed or implied consent of the carvier
upon a conveyance usually employed in
the carriage of passengers, is presumed to

be lawfully upon it as a passenger.’’
While the specific rule of law has not been laid
down in this juvisdiction, the general principle
has been followed. In this jurisdiction, freedom
from negligence is presumed. Tf there is no pre-
sumption of negligence or contributory negligence
upon the part of a party litigant then this Court
would logically follow the rules laid down in the
decisions already cited, that a party litigant is
presumed to have acted legally. To suggest that
the party may presume on the one hand to have
intended to commit a erime and defraud the rail-
road by obteinine a ticket to which he had no
right and vet on the other hand that such a per-
som is presnmed to have acted without neglizence
would be a paradox of the first water. That is
what the decision of the Trial Court in the instant
case presents. Rothstein is dead and cannot speak
for himself. The Trial Court could not without
violating the settled 1ules of this jurisdiction find
a presumption that Rothstein was guilty of con-
tributory neglicence. TUnder the decisions of this
state Rothstein was presumed to have acted with
due care. Yet the Trial Court, when Rothstein’s
good mname was involved, when his reputation
carefully built up for o lifetime came into issue,
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presumed, because he had in uis wallet a commu-
tation ticket belonging to his son, that the de-
cedent intended to use the same unlawfully and
was a trespasser.

This Court in the case of McConachy v. Skla-
rew, 113 N. J. L. 17, held at page 19:

‘‘Contributory negligence is a matter of
defense and the plaintiff is not required to
prove its absence as a part of her case. No
presumption of negligence upon the part
of the decedent arises in such an action
from the mere occurrence of the accident.””

Justice Trenchard, speaking for this Court in
the case of Danskin v. Pennsylvania R. R. Co., 19
N. J. L. 526, also said at page 528:

‘‘No presumption of negligence upon
the part of the decedent arises in such an
action as the present one from the mere
occurrence of the accident.”

In the case of Gilson v. Gilson, 116 N. J. Eq.
556, at page 563, said:

“If the circumstances taken singularly
and together reasonably admit of two in-
terpretations, that interpretation which
favors innocence should be adopted.”

This jurisdiction has repeatedly held that the
presumption is in favor of legal acts ard against
illegal acts, is in favor of care and caution and
against negligence. Ts is submitted that the Trial
Court overlooked this rule. The gravamen and
foundation for the decision of the Trial Court is
an inference that a man who had died, was in-
tendine at a future time to do a eriminal act.
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Opposed to this inference are an equal number
of inferences and probabilities which justify the
decedent. Rothstein may have had in another
pocket a ticket to New York. He may have ar-
ranged for a friend to have purchased a ticket for
him which he would have procured on the train.
He certainly had sufficient cash on this business
trip to New York to pay for his ticket, his lunch,
his subway fares and other necessary incidentals
on such a business trip. This jurisdietion will
not presume a eriminal intent on the part of a
decedent until it ig proven. Tt is respectfully sub-
mitted that Samuel Rothstein on the day that he
met his death, had not departed from the con-
duct which he had pursued durine his lifetime of
dealing honorably with his fellow-man.
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III.
CONCLUSION

Samuel Rothstein, on April 22, 1935, entered a
passenger station of the defendants, enroute to
board a train to New York. At that time he was
a passenger. He was entitled to be protected with
the care and caution on the part of the defendants
which they owed to passengers whose status was
not changed by the purchase or non-purchase of
a railroad ticket, by the presence or absence in
his clothes, after he was killed, of tickets of other
persons. e did not and could not become a tres-.
passer until he was proven to have been upon
the premises or in the trains of the defendants
without legal right. The decessed is presumed
to have acted legally and rightfully. No presump-
tion exists that he intended to act wrongfully. It
is respectfully submitted that the direction of the
verdict against the plaintiffs was erronecous in
findine' that the plaintiff was a trespasser and
that beeause he had not purchased a ticket, no
contributory relationship had existed.

Tt is respectfully submitted that the judgment
in favor of the defendants should be reversed to
the end that a new trial should be had.

Respeetfully submitted,
PARSONS, LABRECQUE & BORDEN,
Attorneys for and of Counsel
with Plaintiffs-Appellants.
Treopore 1). Parsons, ]
Of Counsel.













NewJersey Court of Errors and Appeals

Fanye Rormsreiy and Mmron
Rorasremy, Executors of the
Last Will and Testament of
Samuel Rothstein, deceased,
Plaintiffs-Appellants, { Action at Law.

vs. On Appeal
from Supreme
New York axp Lowe Branc ( Court, Mon-

Ratroan ‘Compaxy, a body | mouth Circuit.

corporate and PENNSyLvaNia

Ramroap Company, a body

corporate,
Defendants-Appellees.

Brief of Defendant-Appellee, New York and
Long Branch Railroad Company.

Facts.

The morning of April 22, 1935, appellants’ de-
cedent, Samuel Rothstein, entered the premises of
the New York and Long Branch Railroad Com-
pany, at its station in the City of Long Branch.

A Pennsylvania railroad train arrived at said
station in the course of its usual run and stopped
in order to discharge and take on passengers.. As
it started up and was slowly getting under w3 7
Samuel Rothstein approached and attempted to
hoard it.

There is some evidence in the case that he was
walking toward the train and that at the precise
moment it sfarted he stumbled on some loose
bricks in the station platform, fell under the now
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moving vehicle and was decapitated. The great
weight of the evidence given by disinterested wit-
nesses shows that he was in [act running toward
an already moving train, that he attempted to
grab the hand rail, lost his grip, fell, rolled under-
neath the train and was decapitated. The great
weight of the evidence shows that loose bricks, if
any, were not on the platform proper but only a
few inches from the cast rail of the northbound
track on which the Pennsylvania train was travel-
ing.

No ticket was purchased by the decedent at the
ticket office. (State of ‘Case, page 25, line 21).
After the accident, and while the body was lying
on the platform, a wallet was found by Antonio
DeSantis, a police officer of Long Branch, (State
of Case, page 25, lines 10-18), in the pocket ol de-
cedent’s clothing, eontaining no money and a com-
mutation ticket issued in the name of one Milton
Rothstein, who proved to be the son of the de-
ceased. The stub of the commutation ticket was
offered in evidence and marked Exhibit D-10
(State of Case, page 58).

No evidence was offcred by appellants to show
any financial ability on the part of the deceased
to pay his fare if he had boarded the train, and
it was proved at the trial that the contract under
which the commutation ticket was purchased was
non-transferable, allowing no one but the person
to whom it was issued to use the same. (State of
Case, page 25, line 29).

At the close of the case a directed verdict was
eranted upon motion of the defendants upon the
following grounds: That no contractual relation
existed between the decedent and the defendants
and that the decedent was a trespasser. (State
of Case, page 34, lines 32-38). Appeal has been
taken by appellants from the directed verdiet
granted the defendants.




Review of Evidence.

In order that a true picture be presented to the
court it is necessary to supplement appellants’ re-
view of the evidence with the following informa-
tion:

Rosa Foderado’s testimony (State of Case, page
20, lines 20-30) on page 4 of appellants’ brief
states that she saw the accident. On cross-exami-
nation (State of Case, page 20, line 30) she denied
a previous statement that she had not seen the
accident.

Photographs were taken for appellants by Mi-
chael Weinstein four days after the accident.
(Page 5, par. 1 of appellants’ brief.) Those of the
railroad were taken shortly after the accident.

The testimony of defendants’ witnesses was as
follows :

Joshua Hall, the janitor who cleaned and swept
the station and platform alongside the track every
morning swore that on the morning of the accident
the bricks were in good condition. (State of Cage,
page 23).

Arthur Robinson, baggage master, swore there
were no loose hrlol\s nor any depressions in the
bricks, (State of ‘Case, page 23).

‘William Reid, a railroad carpenter, swore that .
he saw Rothstein with a newspaper in his hands
running fast towards the train when it was-in-mo-
tion, saw him reach for the handle and then fall>
He did not stumble. (State of Case, page 23).

Calvin Langenback, track supervisor, swore
that he inspected the platform one hour after the
accident, that he found the bricks in good order,
no low bricks nor high bricks nor any holes in the
platform, (State of Case, page 24).
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Anthony DeSantis, police officer of the City of
Tong Branch, swore that he took a commutation
ticket and a wallet [rom the body of the dead man
and that there was no money in the wallet. (State
of Case, page 25).

Clifford H. Herbert, ticket agent, swore that he
did not see Rothstein purchase a ticket, that De-
Santis showed him the commutation ticket found
on the body and that it was issued to the son of
Mr. Rothstein, and that said ticket was of a non-
transferable type. (State of Case, page 25).

Fdward Schoenthalen, contractor, examined the
platform and found it in excellent shape with no
loose bricks on the main part of the platform,
(State of 'Case, page 26).

Joseph Sorrento, a Long Branch clothing press-
er, swore that he had seen the accident, that he
had seen Rothstein come out of the station when
the train started to move, that he grabbed the
hand hold and slipped, (State of Case, pages 27
and 28).

Robert L. Wilecox swore that he saw Mr. Roth-
stein come out of the door and run towards the
track when the train was moving and that he did
not slip or fall on the station platform but after
grabbing for the hand rail, (State of Case, pages
28 and 29).

Daniel A. Mulhein, one of the train crew, saw
the man run for the train after it was under way
and grab for the hand rail. He did not stumble
or fall on the platform, (State of Case, pages 29
and 30).

Arthur D. Brill, passenger brakeman, swore that
no one was on the platform when the train started,
that after it was under way Rothstein ran out,
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tried to get on the moving train and fell, (State
of 'Case, page 30).

Lester Van Wert, brakeman, swore that plat-
form was clear when the train started, that there-
after Rothstein ran after the train, that he did not
slip or fall on the platform, (State of Case, page
31).

James Keefer, brakeman, swore that after the
train had started Rothstein ran toward it, grabbed
at the hand rail and fell, (State of Case, page 32).

Carl Tliff, a commuter, saw Rothstein try to
board the train after it had started, grab the hand
rail and then fall, (State of ‘Case, page 33).

Referring to paragraph one, page 6, of appel-
lants’ Brief wherein the review of the evidence is
summarized it is submitted that the conclusion
drawn is fallacious inasmuch as it is founded upon
false premises and for the reason that appellants’
assume that decedent was a passenger and fur-
ther assert that no evidence was offered to show
that Rothstein had not purchased a ticket. Care-
ful consideration of defendants’ proofs will show
that he had not bought a ticket, that the only con-
tract of passage in his possession was a non-trans-
ferable ticket issued to the dead man’s son, and
that he had no money to buy one capable of being
used by himself; thereafter the hurden of proof
was upon appellants to prove the contrary which
they have not done.

e

2%




ARGUMENT.
I

Appellants’ decedent was not a passenger at
the time he met his death inasmuch as there was
no contract of passage, express or implied.

We have no quarrel with the proposition of law
set forth in appellants’ Brief under Point I,
(pages 6 to 17), namely, that the relation of car-
rier and passenger arises when one lawfully ap-
pears at a railroad station and offers himself to
the carrier as a passenger, but appellants lose
sight of the fact that they offered no proof that
decedent was a passenger nor any proof of any
contractual relation as such between him and de-
fendants. As a matter of fact, under the circum-
stances, he was a trespasser. Further, we find
appellants attempting to inject conjectures (page
17 of Brief) to be considered as proof in this case,
(last paragraph, page 11 of Brief, and top of page
17 in Brief)—that decedent may have bought a
ticket in New York, may have had a return ticket
in his clothes, or a third person may have bought
a ticket for him. Such conjectures should not be
considered by this Court. The facts adduced by
the evidence should be the exclusive guide; that
on an appeal in this Court it is an elementary
proposition and needs no citations; that this'Court
in deciding the issues involved in this appeal must
be limited to the proofs appearing in the State
of Case, (but see Mortonv. Beach, 56 N. J. Hq. 791,
at top of page 794:

“The record of the court helow is always
conclusive evidence of all matters that are
properly included in it, and will prevail over
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incompatible statements appearing ali-
unde.”’

and see Phillips v. Longport, 90 N. J. L. 212, hot-
tom of page 215:

¢‘In short, to work a reversal, some injur-
ious error must be shown, as every intend-
ment is in favor of the record.”’

See also Loweree v. Newark, 38 N. J. L., 151, at
page 156) and only as to the proofs as relate to
the sole issuc involved, namely, was decedent a
passenger? We are not concerned in this appeal
with either contributory negligence on decedent’s
part or whether he was a trespasser in attempting
to board a moving train.

It is elementary that the relation of carrier and
passenger is dependent upon the existence of a
contract of passage, express or implied, between
the carrier and the passenger, 10 C. J. 611, par.
1038

“A plaintiff seeking recovery for a breach
of the earrier’s duty to earry him safely has
the burden of proof to show that he was a
passenger at the time of receiving his injur-
ies.”” Elliot on Railroads, Vol. V, 3rd edi-
tion, sec. 2810 (1776), p. 819. See to like
effect 10 C. J. 1040, par. 1463 (3).

The existence of such relationship arises when
the person to be earried produces a ticket entitling
him to ride, or if he is already upon the property
or train of the carrier to prove possession of mon-
eys sufficient to pay his fare upon demand. Tn
the absence of a proper ticket the plaintiff may
he commanded to pay his fare or suffer eviction
without liahility aceruing to the railroad.

In Coltonv. D. L. & W. R. R., 80 N. J. L. 592,
suit for damages was brought for conversion of a
monthly commutation ticket which was paid for
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by the plaintiff but bought by plaintiff’s son and
the agent issued it in the son’s name rather than
the mother’s. Plaintiff used it one day without
challenge; the next day it was taken up by the
conductor.

‘Tt has been held that as between a pas-
senger and the conductor, conclusive force
is to be given to the intrinsic effect of the
ticket to pay his fare, as expressed on its
face. 1f, therefore, the ticket in question
entitled only Mr. J. I.. Colton to ride, and
Mrs. J. L. Colton, attempting unsuccessfully
to ride on it, and refusing to pay fare, had
been put off the train, she would have no
right of action for the ejection.”

Judgment accordingly for the defendant.

To like effect see Shelton v. Erie R. R. Co., 73
N. J. L. 558 (Ct. of Errors and Appeals) where-
in plaintiff tendered a limited ticket that on its
face had expired, refused to pay his fare and was
expelled from the train. e brought suit for the
expulsion. Judgment was entered for the plain-
tiff and on appeal the court reversed in favor of
the defendant.

‘“Ior present purposes we need go no
further than to say that in the determina-
tion of a right to travel under a railroad
ticket tendered as fare, conclusive force is
to be given to the intrinsic effect of such
ticket as expressed on its face.”” (Page 566.)

In Delaney v. Erie R. R. Co., 97 N. J. 1.. 434 at
437, aflirmed 98 N. J. L., 558, which case involv-
ed expulsion of a passenger for use of a commu-
tation ticket issued in another name, the trial
judge at the request of the defendant charged the
jury:

‘“The face of the ticket is conclusive as
to the right to take the ticket from a pas-




g

senger. The terms on the ticket are a part
of the contract between the passenger and
the earrier, and as such are binding upon
the passenger. This is in harmony with the
settled law of this state * * *.”?

There are cases which hold that “the ticket is
a mere token that the fare has been paid’’ but
there is added to the statement the further fact
that ‘‘the passenger has the right to be carried
to the destination it indicates, according to the
reasonahle regulations of the railway eompany.
Such regulations, at least so far as they are known
to the passenger enter into the contract of pas-
sage.””  Wood v. D. L. & W. R. R. Co., 73 N. J.
L. 357, Pennsylvania R. R. Co. v. Pmm, 55 N. J.
L. 551 (italies ours.)

See 10 C. J., page 619:

‘Ordinarily a person attempting to board
a moving train or car does not become a
passenger until he reaches a place of safety
on the car, although he may have a ticket
for such train or car. So also running to
get on hoard a moving train or car is not
of 1tse][ sufficient to constitute one a pas-
senger.”” See also 10 C. J., page 610

The important factor to be gleaned from a reci-
tation of the above cases as it applies to the in-
stant case is the absence of a contract of pas-
sage. In the instant case there is no evidence
establishing the existence of the relation of car-
rier and passenger, either by productionof pt
er ticket, or money for payment of fare, if re-
quested, and the proof shows that the stub of the
commutation ticket (Exhibit D-10, State of Case,
page 58) was issued in the name of decedent’s
son; also that the contract is not transferable.
The proof also shows that no ticket was purchas-
ed from the ticket agent in charge of the Long
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Branch station. (State of Case, page 25, line 20).
See the case of Delancy v. Erie R. R. Co., 97 N.
J. L. 434, at 437, (supra).

In view of the evidence in the case that appel-
lants’ decedent had a commutation ticket purchas-
ed by his son and in the latter’s name, which gave
decedent no right to transportation, and that he
had no other ticket, this evidence was adduced by
the defendants on the part of the defendants and
was uncontradicted. It was appellants’ duty in
that junecture to go forward with the evidence,
either in contradiction of said proofs of affirma-
tive evidence showing that decedent had a ticket
or some authorized form of passenger transporta-
tion or sufficient means to pay his fare to his de-
termined destination. On the contrary, there was
no proof offered by appellants nor the slightest
evidence from which even a presumption can be
raised that decedent was a passenger. There was
no proot to go to the jury and the direction of
the verdiet made by the trial judge was legally
Justified.

Referring to the argument in appellants® Brief,
(page 7), “No scintilla of evidence appeared that
Samuel Rothstein intended to use this ticket.””
*# %% (Referring to the commutation ticket.)
‘“‘There was no proof that he did not have upon
his clothes ample funds to pay his way. The
proposition is fantastic and unbelievable that a
man in his position was embarking upon a trip to
New York with no funds in his poecket,”’ in view
of the proof on the part of defendants, above re-
ferred to, it became the duty of appellants to go
forward with the proof to the contrary, none hav-
ing been offered on their part at any time during
the trial. To paraphrase the language used and
above quoted, in view of the absence of any proof
of the assertion that decedent was a passenger
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is it not more fantastic and inconceivable that de-
cedent’s intention was to ride on defendant’s train
using his son’s commutation ticket as the token
of his right to travel.

The burden of proof in the sense of the duty
of the party having the affirmative of the issue
to establish the proposition at the end of the trial
never shifts, but in the sense of the duty on going
forward in presenting evidence may shiflt as one
side or the other satisfies the judge that the evi-
dence suffices to make a case in his favor.

Hughes v. Atlantic City and Shore R. R.
Co., 85 N. J. L., p. 212; (Ct. B. & A.);

Schomer v. Hoffman, 102 N. J. L., pp.
347, 348; (Ct. E. & A.);

Fell v. Fell Poultry Co., 69 N. J. 1., pp.
429, 432; (Ct. E. & A.);

Biebel v. Winslow, 83 N. J. L., pp. 191,

192, (Ct. E. & A.)




I1.

Decedent was a trespasser to whom the de-
fendant owed no duty other than to refrain from
willful negligence.

The previous discussion herein leaves uncon-
tradicted the faets that no money was found on
the person of the deceased and that he did not
have a proper or lawful ticket enabling him to
ride upon defendant’s train under a contract of
carriage. No- evidence was submitted to rebut
this testimony or show that he was in fact law-
fully at the station.

““The relation of carrier and passenger
commences when one puts himself in the
care of the earrier, or directly within its
control, with the bona fide intention of be-
coming a passenger, and is accepted as such
by the carrier, as where he makes a contract.
for transportation and presents himself at
the proper place and in a proper manner to
be transported, but not where he does not
present himgelf in a proper way to become
a passenger.”” 10 C. J., 611, par. 1039.

In the case here under discussion appellants
allege their decedent slipped on loose bricks, page
2 of appellant’s Brief. Photographs, numbered
Exhibits P-3, D-2 and D-7 speak for themselves.
They show the allegedly loose bricks in a place
where decedent could not have possibly stood and
been in a place of safety even if he were a pas-
senger.

““When in an action, brought for damages
against a railway company, it appears from
the evidence that the plaintiff has been guil-
ty of great imprudence, which was, at least,
one of the proximate causes of the evil
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which befell him, the law does not afford
any compensation for damages which have
resulted, and the question upon the point of
the existence of negligence in the conduct of
the defendant, becomes wholly unimport-
ant.”” Harper v. Erie Railway Co., 32 N.
J. L. 88.

Such being true in the case of a passenger the
proposition attains more force and greater truth
when directed to a trespasser and

‘“While, as against a trespasser, a mali-
cious or intentional injury is actionable, a
merely negligent act will not form the basis
of recovery, because the duty to observe
reasonable care is not owing to a trespas-
ser.” Lerner v. Public Service Railway
Co., 83 N. J. L., 64, Powell v. Erie R. R. Co.,
70 N. J. L., 290.

Appellant under Point IT states that the deced-
ent, until the contrary is shown, is presumed to
have been on his way to board the train with a
lawful purpose, (page 17 of Brief.)

The trouble with appellants’ argument is as
hereinbefore shown in this brief. There is no
proof to warrant the raising of any presumption
and certainly not that decedent when he entered
defendant’s station or attempted to hoard the
train had any lawful purpose.

Conclusion.

The only question to be argued before this
Court is that decedent was not a passenger and
he was a trespasser and the facts which have been
argued in this Brief on behalf of the defendants
have not been contradicted. There is no evidence
to be weighed, and we can see that the question of
contributory negligence is not and cannot be in-
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volved in this appeal. It was not considered by
the trial judge in his direction to the jury to re-
turn a verdict in favor of defendants. In short
there is no evidence that can probably be relied
upon by the appellants other than such proof as
relates to whether decedent was a passenger and
whether he was a trespasser.

It is respectfully submitted that the cases and
the law referred to in this Brief lead to the con-
clusion that the relation of carrier and passen-
ger is dependent upon the existence of a valid
contract, express or implied, between the two.

Respectfully submitted,

APPLEGATE, STEVENS, FostEr & REUSSILLE,
Attorneys for the Defendant-Appellee,
New York and Long Branch
Railroad Company.

JoHN S. APPLEGATE,
Of Counsel.

5. W, Stillman, Pompton Plains, N. J., Tel. Pompton Lakes 500










New Jersey Court of Errors
and Appeals

No. 3, October Term, 1938.

Fanxe RormsteEIN and Miuton
RorasrerN, Executors of the
Last Will and Testament of
Samuen RormsrteIN, deceased,
Plaintiffs-Appellants,

ActroN AT LAw.

On Appeal from

New York axp Loxe Braxcam §§;e{§;5§{,m_
Ramroap Compaxy, a body cor-
porate, and THE PENNSYLVANIA
Ramwroap Company, a body cor-

porate,

Defendants-Respondents.

vS.

BRIEF OF DEFENDANT-RESPONDENT
THE PENNSYLVANIA RAILROAD COMPANY.

I
Statement of the Case.

The action is brought by the Executors of
Samuel Rothstein, under the New Jersey ‘‘Death
Act” (2 Comp. Stat. N. J., p. 1907; 1 1911-1924
Supp., p. 927; 1937 Rev., 2:47-1, el seq.), alleging
that decedent, whose death occurred on April 22nd,
1935, was killed through the negligence of defen-
dants as he was about to board a train at the
Long Branch, New Jersey, station, due to a defec-
tive condition of the station platform and the im-
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proper operation of the train (State of Case, pp.
4-10).

Defendants respectively denied the alleged neg-
ligence, and averred that decedent was not a pas-
senger but a trespasser; that he was guilty of
contributory negligence in attempting to board a
moving train; that he assumed the risk of injury
by such action, and that by so doing, the statute
(Section 55 of the Railroad Act of New Jersey)
barred a recovery by plaintiffs for decedent’s
death (Case, pp. 11-16). Section 55, as in force
at the time of the accident, provided as follows
(P. L. 1908, p. 673; 3 Comp. Stat. N. J., p. 4245;
Rev. 1937, 48:12-152) :

ce* * % Tf any person shall be injured
* * * Yy jumping on or off a car while in
motion, such person shall be deemed to have
contributed to the injury sustained, and shall
not recover therefor any damages from the

company owning or operating said railroad.
* ¥ ¥ )

Upon the trial of the case, before Hon. Ruvir V.
Lawgrencgs, Circuit Court Judge, at the Monmouth
Circuit, a verdict was directed in favor of the
defendants, ‘‘upon the grounds that the decedent
was a trespasser and that no contractual relation
existed between the decedent and the defendants’’
(Case, p. 19, lines 25-30; p. 34, lines 32-37).

From the judgments entered in favor of the de-
fendants in the cause, the present appeal was
taken by plaintiffs (Case, pp. 1-2). The formal
judgments do not appear in the printed State of
the Case. To supply the omission we beg leave
to refer to the record, as follows:




NEW JERSEY SUPREME COURT

Moxmoura CouNty

Faxyie Rormstery and Mriurow
RorusrElN, Executors of the
Last Will and Testament of
SamueL Rormsreiv, deceased,
Plaintiffs, \Acriox ar Law.
JupGMENT.
vS.
PrnNsyLvaNiA RarLroap CoMpaNy,
a body corporate,
Defendant.

This case was tried before Judge Ruur V.
LawreNcg, with a jury, at the Monmouth County
Circuit Court, on April 30th, May 1st and May
4th, 1936. By instruction of the Court, the jury
rendered a verdiet in favor of the defendant,
Pennsylvania Railroad Company, and against the
plaintiffs, Fannie Rothstein and Milton Rothstein,
Executors of the Last Will and Testament of
Samuel Rothstein, deceased, of ‘“‘no cause for ac-
tion”’.

‘Whereupon it is adjudged that the complaint
of the plaintiffs be dismissed without costs.

No Costs.
Judgment entered and signed May 11, 1936.

Taomas J. Brogan,
Chief Justice.

I, Frep L. Broobcoop, Clerk of the Supreme
Court of the State of New Jersey do certify that
the foregoing is a true copy of the Judgment in
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the above stated cause as the same remains on
file in my office.

In testimony whereof I have set my hand

and the seal of said Court at Trenton,

[sear] this twenticth day of October A. D. nine-
teen hundred and thirty-eight.

Frep L. Broobcoop
Clerk.

A like judgment was entered on the same date
in favor of the defendant New York and Long
Branch Railroad Company.

Owing to the death of the official stenographer
who reported the trial, and the resulting inability
to procure a transeript of his minutes, counsel for
the respective parties agreed upon a State of the
Case for the purposes of the appeal (Case, p. 19,
lines 32-40; p. 35, lines 1-25). His Honor Judge
Tawrexce has also since died.

The agreed State of the Case on appeal is of
necessity fragmentary, but it is sufficient, we think,
to lead to an affirmance of the judgment below.

II.
Grounds of Appeal.
It will be noted that the only grounds of appeal
(Case, p. 2) are that—

1. The Trial Court erred in directing a
verdict in favor of the defendant.

2. The Trial Court erred in refusing to al-
low the case to go to the jury which should
have determined it.
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Statement of Facts.

The main facts are stated in the brief of the
co-defendant-respondent, New York and Long
Branch Railroad Company, at pages 1 and 2 there-
of. They appear more in detail in the agreed
State of the Case (Case, pp. 19-35), where the
testimony of the several witnesses is epitomized.
It seems impracticable to further condense or
epitomize them satisfactorily for the convenience
of the Court.

Iv.

Argument.

(a)

The station at Long Branch was owned and the
platform maintained by the New York and Long
Branch Railroad Company. The Pennsylvania
Railroad Company and the New Jersey Central
Railroad Company operate their trains over the
New York and Long Branch tracks and use the
station (Case, p. 32, lines 38-39; p. 33, lines 5-7).
This is a matter so much of common knowledge
that, it is respectfully submitted, the Court may
take judicial knowledge of the fact.

There is no material dispute with respect to the
moving train. Two of plaintiffs’ witnesses only
made reference to that feature,—Rose Foderado,
who said that decedent, when a short distance from
the train, stumbled and fell headlong under the
train, which started at the same time (Case, p. 20,
lines 24-29); and Phil Huberman, who said that
Rothstein, when four or five feet from the train,
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suddenly pitched forward between the cars, and
that instantly the train started up and decapitated
him (Case, p. 21, lines 28-33).

The witnesses Reid (Case, p. 23), Wilcox (Case,
p. 28), Mulherin (Case, p. 29), Brill (Case, p. 30),
VanWert (Case, p. 31), Keefer (Case, p. 32), and
Tliff (Case, p. 33), all testified that the train was
moving when decedent attempted to board it.

If what the two witnesses Foderado and Huber-
man say is true, whether the train was moving or
not has no significance, so far as this defendant
is concerned, for the aceident is then attributable
to the condition of the platform or the fall of dece-
dent from other causes, and the movement of the
train is not in issue. This leaves the testimony of
the seven witnesses who say the train was moving
when decedent attempted to board it and fell in
the attempt, the only testimony npon the issue of
the applicability of Section 55 of the Railroad Act.
Tt seems, therefore, indisputable that decedent was
injured either, (1) because of his stumbling before
he reached the train and falling under it just as it
began to move; or (2) while jumping on a moving
car. If the latter was the cause of decedent’s
fatal injuries, plaintiffs are barred of a recovery
by virtue of Section 55 of the Railroad Act.

If the proximate cause of decedent’s fall was a
defect in the station platform, then the fault is
not attributable to The Pennsylvania Railroad
Company, which did not own or maintain the sta-
tion (Case, pp. 32-33, supra).

In either event, therefore, whether the death of
decedent was caused, (1) by a defect in the plat-
form, or (2) by his attempting to board a moving
train, no recovery can be had in this action against
The Pennsylvania Railroad Company, and the
direction of the verdict in its favor by the Trial
Court was correct and should be sustained.
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(b)

It seems clear also that decedent was not a
passenger of The Pennsylvania Railroad Company
at the time he met with his fatal injuries, and that
no duty was owing to him by that company except
to refrain from wilfully or wantonly injuring him;
and there is no proof or imputation of wilful or
wanton injury. This being so, again the action of
the Trial Court in directing the verdiet in favor
of that defendant was correct and should be sus-
tained.

As pointed out in the brief. of the co-defendant,
at page 7, the burden of proof is upon the plain-
tiffs to establish that the relation of passenger
and carrier existed.

Elliott on Railroads, Vol. V, 3rd Ed., Sec.
2810 (1776), p. 819;
20 C. J., p. 1040, par. 1463 (3).

“The plaintiff’’, states Elliott, at the page
above indicated, ‘‘seeking a recovery for a
breach of the carrier’s duty to carry him safe-
ly, has the burden of proof to show that he
was a passenger at the time of receiving his
injuries. The rule is the same in the case of
an alleged wrongful ejection from the train,
and the plaintiff, to recover as a passenger,
must prove that he was received or accepted
by the defendant as a passenger either ex-
pressly or impliedly.”

This is also supported by the case of Shelton v.
Brie Railroad Company, 73 N. J. Law, 558, cited
at page 8 of the co-defendant’s brief, where it
clearly appears that the person complaining of an
act of the railroad company must show that he
has the right to claim the status of a passenger if
he bases his claim upon that status. Mr. Justice
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GarrisoN, speaking for the Court of Errors and
Appeals, at page 560 of the Report, said:

‘“While this question is one of first impres-
sion in this court, the underlying proposition
that a passenger may lawfully be ejected for
non-payment of fare must be taken to be en-
tirely established in this state. That ‘rail-
road companies are not bound to carry a pas-
senger unless upon payment or tender of his
fare; that they may in such case either refuse
to permit him to enter the cars, or having
entered them they may require him to leave
them before the termination of the journey,
and that if he refuses to leave they may re-
move him at a suitable time and place, using
10 unnecessary force,” were, more than half a
century ago, treated by Chief Justice Green,
in State v. Overton, 4 Zab. 435, as unques-
tioned propositions from which to reason with
respect to a questionable regulation.””

And further, at page 565:

““The fare thus to be collected by the con-
ductor may be a cash sum or it may be a
ticket; that is for the passenger to determine.
If the passenger proposes to pay in cash, he
must be provided with and tender to the con-
ductor a sum that under the established rules
of the company is sufficient to pay his fare;
it he proposes to pay by ticket, he must be
provided with and tender a ticket that under
the established rules of the company has the
intrinsie effect of paying such fare. This in-
trinsic attribute of the ticket is the essential
quality to which it owes its efficiency. It is the
possession of this attribute that distinguishes
a ticket from a contract, on the one hand, and
from a mere instrument of evidence, on the
other.”’
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In Petrie v. P. R. R. Co., 42 N. J. Law, 449, it is
pointed out by Mr. Chief Justice Brasrry, speak-
ing for this Court, that it is incumbent upon the
one claiming to be a passenger to show that he had
the right to ride upon the train. As was also
stated by Mr. Justice Garrisox in the Shelton case,
supra, referring to this case, at page 565 of the
Report:

‘“That this essential attribute of a railroad
ticket did not escape the acute observation of
Chief Justice Beasley is evident from his care-
ful description of such a document in the
opinion delivered by him in Petrie v. Pennsyl-
vania Railroad Co., 13 Vroom 449. ‘The plain-
tiff,” he said, ‘had a passenger ticket, issued
by the defendant, which on its face and ac-
cording to its intrinsic effect did not authorize
him, after having stopped at a place inter-
mediate the designated termini, to use it for
the purpose of continuing his journey.’ ’’

And in Breese v. Trenton Horse R. R. Co., 52
N. J. Law, 250, Mr. Chief Justice BrasLey, speak-
ing for the Supreme Court, made it clear that one
does not become a passenger merely by being on
a car. He has the burden of showing that he has
a legal right to be there. He said, at page 252 of
the Report:

“Here the question is presented, Whether
from the mere presence of a person in the car
in question, a duty to carry safely was, ipso
facto, imposed on the car company.

‘We think that here, again, the duty averred
is not shown to exist. Presence in the car will
not, per se, raise such duty, and the conse-
quence 1s, that when mere presence is stated,
and negligence is stated, a cause of action to
even a common certainty is not shown. The
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allegations, according to-the familiar rule, are
to be taken most strongly against the pleader,
and, the court cannot help a defective state-
ment by a conjectural addition. The ground
of the plaintiff’s cage must be his legal pres-
ence in the car; that is, he must have been
there, either as a fare-paying passenger, or,
at the least, as a licensee; and if this be so,
one or the other of such legal characteristies
is an indispensable fact in the constitution of
his right to sue. This is not a matter of de-
fence. Presence, plus the legality of such
presence, is the ground work of the plaintiff’s
case, and one of thege essential factors is here
omitted. If the plaintiff was unlawfully in
the car, the company did not owe to him any
duty springing from the fact that he was in
the car. In such a condition of things, the
defendant could not be held liable for mere
non-feasances; it would have been responsible
only for-its malfeasances. ‘A person,’ says
Judge Cooley, ‘who steals a ride, cannot insist
that there is a duty to him to run its trains
with care.” Cooley Torts 792. That negli-
gence. which does not constitute a breach of
duty is not actionable, has been exemplified in
many cases. Price v. New Jersey Roilroad
and Transportation Co., 2 Vroom 229; 2 Add.
Torts, §1378; Cooley Torts 792.”

In Jardine v. Cornell, et al., 50 N. J. L. 485, Mr,
Justice Garrisow, delivering the opinion of the
Supreme Court, said at page 487—

““The agents of a railroad company have a
right to forcibly eject from the train a pas-
senger who, being unprovided with a proper
ticket, refuses to pay a fare or to leave the
train. State v. Overton, 4 Zab. 435; Carpen-
terv. W. & G. R. R. Co., 121 U. 8. 474.”°
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And the mere fact that one believes that he has
the right to ride upon a ticket which, in fact, does
not entitle him to ride, makes no difference. He
must show his right, irrespeetive of his belief.
This was pointed out by Mr. Justice Vax Svcker,
speaking for the Supreme Court, in Spiess v. Erie
R. R. Co., 71 N. J. Law, 90, and also referred to
by Mr. Justice Garrison in the Shelton case, supra,
at page 566 of the Report, where he said:

‘“For the present purposes, we need to go
no-further than to say that in the determina-
tion of a right to travel under a railroad ticket
tendered as fare, conclusive force is to be
given to the intrinsic effect of such ticket as
expressed on its face. Such was the force
given to it by Chief Justice Beasley in the
case just cited, and by Mr. Justice Van Syckel
in Spiess v. Erie Railroad Co., 42 Vroom 90,
where the judgment was reversed because the
lower court had left it to the jury to say
‘whether the plaintiff believed he had a right
to use the ticket.” Such was the force ac-
corded to the ticket in Rogers v. Atlantic City
Railway Co., 28 1d. 703, where Mr. Justice
Lippincott, speaking for this court, said: ‘The
ticket is the conclusive evidence of the con-
tract of carriage upon which the conductor
had the right to rely.’ >’

See also,

Moore on Carriers, Vol. II, (2nd Ed.), p.
1028, Sec. 25, quoted infra.

It should also be noted that this burden, which
is on the plaintiff as above indicated, never shifts.

Cella v. Roth, 113 N. J. Law, 458, at 462,
463;
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Hughes v. At. C. &e. R. R. Co., 85 N. J.
Law, 212;
Niebel v. Winslow, 88 N. J. Law, 191, 192.

In Cella v. Roth, 113 N. J. L. 458, Judge WELLS,
speaking for this Court, said, at page 462:

““We held in Kresse v. Metropolitan Life
Insurance Co., 111 N. J. L. 474, which was an
action brought by the beneficiary on a life in-
gurance policy in which the defendant insur-
ance company set up death by suicide by way
of separate defense, that it was error for the
trial court to charge the jury that the burden
of proving that the insured came to his death
by suicide rested upon the defendant insur-
ance company.

“To the same effect is Hughes v. Atlantic
City, &c., Railway, 85 N. J. L. 212; 89 Atl.
Rep. 769, in which this court held that defen-
dant’s right to have plaintiff bear the burden
of proof upon the whole case is a substantial
right of which defendant should not be de-
prived.

«“The burden of proof never shifts from the
one asserting a cause of action. If the plain-
tiff makes out a prima facie case and the de-
fendant offers an explanation which leaves the
jury in a state of equipoise on the question
of negligence, the defendant is entitled to a
verdict. He is never under a duty of showing
by the weight of the evidence that he is inno-
cent of negligent conduct.”

‘When, therefore, it was shown upon the trial of
this cage that a search of decedent’s clothing after
the accident disclosed a wallet containing no
money; a commutation ticket issued to his son
Milton which was non-transferable; that no ticket
usable by decedent was found on his person; and
that it was not shown that he had purchased one
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(Case, p. 25, lines 10-35),—it seems clear that
plaintiffs had failed to sustain their burden of
proving that decedent was a passenger at the time
he sustained his fatal injuries.

(c)

The basis of a common carrier’s liability as
such, whether as a carrier of goods or of passen-
gers, depends entirely upon its holding out,—upon
what it holds itself out to do. This is elementary.

Elliott on Railroads, Vol. IV (2nd Ed.),
Secs. 1465, 1466, 1474, 1392, 1574, 1576,
1577, &e.

‘What is the holding out as to passengers? Itis
aptly expressed by the Supreme Judicial Court
of Massachusetts, in the case of Webster v. Fitch-
burg R. R. Co., 161 Mass. 297, 24 L. R. A. 521,
where Mr. Justice Knowrrow, delivering the opin-
ion of the Court, at page 524 of the L. R. A. Re-
port, said:

““A railroad company holds itself out as
ready to receive as passengers all persons who
present themselves in a proper condition, and
in a proper mamnner, at a proper place, to be
carried. It invites everybody to come who
is willing to be governed by its rules and
regulations. In a case like this the question
is whether the person has presented himself,
in readiness to be carried, under such circum-
stances, in reference to time, place, manner,
and condition, that the railroad company must
be deemed to have accepted him as a passen-
ger. Was his conduct such as to bring him
within the invitation of the railroad company?
In Dodge v. Boston & B. S. S. Co., 148 Mass.
209, 2 L. R. A. 83, it was said that “When one
has made a contract for passage upon the
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vehicles of a common carrier, and has pre-
sented himself at a proper place, to be trans-
ported, his right to care and protection be-
gins.” In this statement it was assumed that
he would be in a proper condition, and present
himself in a proper manner. If his condition
should render him unfit to be in the presence
of passengers on the train, or if he should pre-
sent himself while doing something which
would expose himself or others to great dan-
ger from the cars or engines of the carrier,
he would not be within the invitation of the
railroad company, and it would mot be ex-
pected to accept him as a passenger. In the
present case, after the arrival of the plain-
tiff’s intestate on the defendant’s premises,
there was no time when he presented himself
in a proper manner to be carried. He was all
the time running rapidly, without precautions
for his safety, towards a point directly in
front of an incoming train. He did not put
himself in readiness to be taken as a passen-
ger, and present himself in a proper way. If
we treat his approach as a request for passage,
and if we conceive of the railroad company
as being present, and speaking by a represen-.
tative who saw him, there was no instant when
the answer to his request would not have been:
‘We will not accept you as a passenger while
you are exposing yourself to such peril. We
do not invite persons to become passengers
while they are rushing into danger in such a
way.” The law will not imply a contract by
a railroad company to assume responsibilities
for one as a passenger from such facts as ap-
pear in this case.”’

See also,

Chicago &e. R. R. Co. v. Jennings, 190 T11.
¥78;
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Baltimore T'rac. Co. v. State, 28 Atl. Rep.
(Md.) 397;

Jones v. Boston & Maine R. R. Co., 163
Mass. 245.

And so, in Furey v. N. Y. C. & H. R. R. Co., 67
N. J. L. 270, Mr. Justice Garrison, delivering the
opinion for the Court, said, at page 274—

owowow

or, as was aptly said by Mr.
Justice Depue in Phillips v. Library Co., 26
Vroom 307, 315, ‘the owner’s liability for the
condition of the premises is only co-extensive
with his invitation.” The case of Diebold v.
Pennsylvawia Railroad Co., 21 Id. 478, is an
illustration of this phase of the rule, which is
neither an exeeption to nor a limitation of the
general doctrine of invitation, but only a spe-
cific application of it. The same may be said
of the so-called ‘turn-table cases,’ in so far as
they are in line with the opinion delivered in
this court by Mr. Justice Gummere. Dela-
ware, Lackawanna and Western Railroad Co.
v. Reich, 32 Id. 635. * * *

In Turess v. N. ¥. Susq. & West. R. R. Co., 61
N. J. L. 314, Mr. Chief Justice Macik, delivering
the opinion for the Supreme Court, said, at page
319—

¢“In my judgment, it follows that the liabil-
ity of a railroad company to a child injured
by playing on its turntable cannot arise out of
a duty imposed on the company by reason of
a supposed implied invitation.

“Tf a child is not to be deemed invited to
enter a railroad company’s land to play upon
a turntable, it also follows that a child in
doing so is either a trespasser or is there by
mere permission. In neither case is any duty
cast upon the landowner, except to abstain
from willful injury, and from maintaining
hidden or concealed dangers.”’
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In Devoe v. N. Y., O. & W. Ry. Co., 63 N. J. L.
276, Mr. Justice Depug, delivering the opinion of
this Court, said, at page 261—

“It is also settled by the decisions of this
court in the casc last cited and in Delaware,
Lackawanna and Western Railroad Co. v.
Reich, supra, that no distinetion exists be-
tween adults and infants when entering unin-
vited upon lands of another with relation to
the duty which the owner or occupier of such
lands owes to them.

““Construing the evidence as favorably as
possible for the plaintift’s suit, there are no
tacts and circumstances which could be con-
strued as an invitation to the deceased to use
the company’s grounds for the purpose for
which she was using them. There should have
been a nonsuit. The defendant at least was
entitled under the uncontradicted evidence to
a direction in its favor.”’

And this principle is equally applicable to per-
sonal property, including vehicles. In Hoberg v.
Collins, Lavery & Co., 80 N. J. Law, 425, Mr. Jus-
tice Voormess, speaking for this Court, said, at
page 427:

““The general doctrine so often enunciated,
that to a trespasser no duty is owed, save to
refrain from a willful and intentional injury,
usually arises in cases having to do with acts
of trespass upon land, yet there is no reason
why the same principles should not obtain
with reference to such personal property as
may be the subject of a trespass committed
upon it. Indeed, it has been indirectly ap-
plied to that class of property in Friedman
v. Snare & Triest Co., 42 Vroom 605; the per-
sonal property there consisting of iron beams
which had been piled in the public highway.
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¢“In recent times it has been applicd, where
persons have wrongfully entered upon rail-
way trains, and in these cases, the considera-
tion of the status of a trespasser has fre-
quently arisen, and they furnish examples of
many recoveries by trespassers that have been
sustained.”’

And in Sohn v. Kate, 112 N. J. Law 106, Mr.
Justice Case, speaking for this Court, said, at
page 109:

““The duty of an owner, as thus stated, to-
wards a trespasser or licensee, applies also
to personal property, as for instance, to horse-
drawn trucks (Hoberg v. Collins, 80 1d. 425),
and to automobiles (Faggioni v. Weiss, 99
Id. 157).””

(d)

The position of decedent, under the ecircum-
stances present at the time of the accident, is
aptly stated in Moore on Carriers, Vol. IT (2nd
Ed.), p.1028, Sec. 25, supra, as follows:

¢ * % % A common carrier has a right to
issue and sell special tickets at a reduced rate
of fare in consideration of the purchaser’s
agreement to certain conditions and limita-
tions contained therein, among which it may
be stipulated that the ticket shall not be trans-
ferred and shall be valid only in the hands of
the original purchaser, and the purchaser of
a ticket, marked ‘not transferable,” and bought
by him subject to that restriction, cannot sell
the ticket to another, or take part of the jour-
ney and then sell the ticket to another, with
effeet to entitle the latter to passage on that
ticket, or to the rights of a passenger; and the
use of such a ticket by another to whom it has
been transferred in violation of the contract is
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a fraud and an actionable wrong. Persons
using free non-transferable tickets issued to
others are making a fraudulent use of the
same, and are not passengers but trespassers,
having no contractual relations with the car-
rier. Where plaintiff, with her mother, enters
a train, and on demand for fare the mother
gives a pass, issued for others, which the con-
ductor takes, a fraud is practiced on the car-
rier, and the plaintiff is a trespasser on the
train, even though she did not know about the
pass, and hence she could not recover for in-
juries resulting from simple negligence.””

Asg stated by Mr. Justice LirriNncorT, in Rogers

v, At. City R. R. Co., 57 N. J. L. 703, at p. 705,

supra, speaking for this Court:

¢¢ * * * His right to ride depended upon
the performance of this contract, that is, to
surrender his ticket or pay his fare when
called upon to do so. This was an exaction
which he was called upon to submit to in order
to entitle him to a passage. * * * As a con-
dition precedent to entitle him to the passage,
he must produce his ticket and surrender it
or pay his fare,”’

Here, decedent could do neither, according to
the proofs in the case. He, therefore, was not a
passenger, nor were the defendants liable except
as to a trespasser or licensee.
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V.

It is respectfully submitted, therefore, that the
action of the Trial Court in directing the verdict
in favor of the defendants was proper, and that
the judgments in favor of defendants under review
should be affirmed.

Respectfully submifted,
JorN A, HARTPENCE,

Of Coumsel with Defendant-Respondent
The Pennsylvania Railroad Company.
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