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In the Matter of Disciplinary· · 
Proceedings against. · · 

The Bird Cage, Inc.· 
200 Hwy. #17 
East Rutherford, N. J,, 

) 

) 

). 

. ) . 
Holder of Plenary Retail Copsumption 
License C-18, issued by the Mayor and). 
Council of the Borough of East 
Rutherford. ) 

----------------~--

CONCLUSIONS 
and 

- ORDER 

Char'Ies· L.. Bertini, '.E$q. ·. Atto~ney. for Licensee · 
Edward ·F •. Ambrose, Esq._, App(?aring for Pi vision of 

· · · A.lcoholic Beverage Con.trol 

BY THE DIRECTOR: 

Licensee pleads J.Um·JO!l.:t.to charge~ alleging. that on 
August 9, 11 and 15 1967, ·it (1) p·ermitted procurement for 
prostitution and (2~ so19 s~veral reels of' indecent motion 
picture films, both in violqtion of Rule 5 of State 
Regula. ti on No. 20. · · 

Absent prior record, the license· will be sus.pended. 
on the first charge for two hundred ten days (Re Sansone, 

·Bulletin 1742 Item. 1) ~nd on the second charge for ·ninety 
days (Re Sal-~uby Corporation, Bulletin 1522, I.tern 7), or . 
a total of three hundred days, with remission of _ftve days 
~or,the plea entered, le~v1ng a net suspension of two 
hundred ninety-five days~ , · · 

·Accordingly,. it .is., on this 13th day of'. December 1967, 

ORDERED that Plenary Retail Consumption License'C-18,. 
issued by the Mayor and Counoil ot the Borough of East 
Rutherford to The Bird Cage, Inc. for premises 200 Highway:. 
·#17, East Rutherfo;r-d, he· and the .same is hereby suspended 
for the balance of its te._rm, viz~, until midnight, June 30, 
1968, commencing.at 2:00 a.m.. Wednesday, December 20, 1967; 
and ·it is: -further · 

ORDERED that any renewal license that may be gr~nted 
shall ·.be and the same· is hereby. suspended until 2:00 a.m. 
Thursday, October·10, 1968. 

JOS~PH P. L,ORDI, 
DIRECTOR. 

2~ APPE:LLATE DECISIONS - STRATFORD INN, INC. v. AVON~BY­
TJHE-SgA •· 
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Stratford Inn-, In~. f :t/a-'<.: · )­
Stra tf or.d Inn, 

' .. ) 
1i 

Appellant, 
Vo ) 

Board of Commissioners of. ) 
the Borough of Avon-by-the-
Sea, } 

.. on Appeal 

CONCLUSIONS and ORDER 

Respondent") 
1. . ' 

~ -- - .... - ~ - - - -·-.- - --
Joseph N. Dempsey, Esq., Attorney for Appellant 
Healy &.Weinstein, E~qso, by Daniel J. Healy, Esqt, 

· · Attorneys· for Resp:ondent 
BY THE·DIRECTOR: 

The Hearer. has fil'~d· the :follo.wing· report herein: 

Hearervs Re12ort 

This is an appeal from the .ac_tion of respondent 
Board of Commissioners· of> the· Bordugh of Avon-by~the-Sea:: 
(hereinafter Board) ·whet'eb'y' on May 31, 1967 ," by a vote .·. 
of 2 to 0 (one member abstaining), it denied appellant's 
application for renewal of its seasonal retail consumT 
tion license for the period May 1 to November J.,· 1967, 
for premises north·west corner Garfield and Second Avenues, 
~von-by-the-S~a~ · 

In its petition .bf appeal ·appellant alleges that the 
Board's action was erroneous· because the Board ttconcerned 
itself primarily with conduct of residents and visitor-sto 
the community in areas over ~h~ch licensee had no control 
and which· were stimulate_d' by.nq .·;ille_gal or improper manage­
ment or conduct of the l'ic.ensee.;" · 

/ 

The Board's answer, suppiement,ed by an amendment to 
the answer, sets forth· thq._t _thE? _action was· based upon valid 
reasons which 1?ay be brie-:fly summar~.zetl as foll_ows: 

(a) 

(b) 

Durlng the licensing periods '-196 5 and 1966 more 
than twenty comp.laints were re:c·eived by the Pd\Lice 

. Department of inc.~dents occurring »in and about the 
. licens.ed pr.emises', including brawls on the preniises, 

a ca.s~ of ·indecent exposure, _sale- to minors,· and · · 
breach of ordinances.; · · 

At the hearing on the appl~cation for renewal seven. 
or. eight letters. were read ·and oral complaints ·were 
made ·"relating to -illegal conduct o:n the licensed 
premises, including sale of liquor to minors and 
persons who are intoxicated;" · . 

(c) Disturbance to neighbors because of ·noise and il­
leg,al: and immoral acts committed"· on surrounding 
property.by appellant's patrons; 

(d) ·The action was in the .public interest. 
. •' -· -

Upon the filing of the i1otice of appeal an order 
was entered by the Director extending the 1966 license 
until f'urther order of the DirectorQ 

The appeal was heard .9.ia J1..Q.Y.Q ·with full opportunity 
for counsel to present· te.stimony under oath and cross­
examine witnessesa Rule 6 of St-ate Regulation Nolt 15; 
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Far_r~~~ewood, Bulletln 1.489, "Item 2e 

The burden of proof' in all these. cases which in­
volve discretionary action· rests upon appellant, and it 
must show manifest error or· that the local· i,S$Uing 
authority clearly abused :i/t~ discretion~ Downe.Y..Jlo 
~om$rcl_ale, 44 N.Jo Super. 84; Nordea, Inc 2 v.~_te, 43 
N.J. Super. 2?7. 

. Renewal of 'a licehse·, just fas in the. issuance of 
a new license, will deperid upon the sourid reasons advanced 
by .the applicant to justify such actioriQ Matteo :ia 
Gloucester TownshJ.Q, Bulletin 1591~ Item le It is .well 
establi~hed that 'there ·is no inherent right to the :rene·wal 
of a licenseo ~icherman vQ Driscoll, 133 N~J.Le 586'; 
Bumb_all v. ~urnett, 115 NeJ~Le 254. No one has a right 

. to demand a licen~e~ A license is a special privilege 
granted to the few, denied to the manyo Meehan v. Je~sey 
Cit~, 73 N.JoLo J8_2 •. However, it is equally well established 
that a~ application for r~newal of a license may not be 
denied capriciously, but· must be--based on reasonable grounds. 
'Ma t:teo. v •. . Gloucester, supra; B ~ & L. Tavern ·v. Ba.yonne, 
Bulletin 1459, Item l;· .~ff'd Bayonne v. B. & L. Tavern et 
.§l., 42 N .J. ·131. Thus the crucial issue ·in this appeal 
is whether the· evidence herein justifies the action of. the 
Board in ·refusing to renew ·appellant's license·. 

Appellant produced Catherine G. Gately (its presi­
dent) who gave the following acc·oupt:. The corpora-tion is 
the ·owner .. and operator of a s·eventy-room hotel in which 
the licen~ed premises are located. It has been operated 
since 1946 by her family. Her husband· was in active control 
and management of the preniis.es u.nti1 he became seriously 
ill in' June 1966. -From that da'te until he died in October 

. 1966 she was in full charge-1 and continues to manage the 
said business. ·_\_( . 

Since this is a summer seasonal business, the great­
est flow of customers (which often ·reaches 250 patrons a 
.day) occur:s .on Wednesday, ·Friday, Saturday and Sunday. It 
caters-to a younger crowd than the other licensees in the 
community, and on those evenings a juke box and band enter­
tain the clientele. Because of complaints of noise, the 
interior of the barroom was. thoroughly insulated during the 
past year,. windows are kept closed, and the bandstand was 
moved to the rear of the premises. To control the patron-
·age, particularly with respect to minors,. "checkers" are 
stationed at the door to secure identification and proof 
of age. · _,t 

The witness admitted that the Director suspended 
appellant's ._licepse for sale to minors which occurred dur­
ing the previous· ·licensing period (in 1965); there i·s no 
adjudicated record of anyAlcoholic Beverage Law violation 

- during the 1966 licensing year. Complaints· were made 
a~ainst appellant for alleged violation of an ordinance . 
relating to the attire of patrons, .and on.one occasion . 
she was fined in the municipal court for permitting patrons . 
in bathing ·suits o~ the premises after ·6 P@IDe T~e ordi~ ·· 
-nance was·held to be· inapplicable to "walking shorts" and 

.. the· co.ilrt dismissed those complaints ag·ainst appellant~ 

On cross examination·Mrso. Gately a&nitted that 
several .complaints ~rnre ·made by patrons because certain 
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personal belongings· had b~en stoleno There,was also a 
com.plaint of .a fight which took place between two chamber­
maids in the 'annex building adjoining the .hotel. However, 
she could .not recall any specific, complaints~, made with 
reference to noise emanating from the pre~ises. . She in­
sisted that during the time she has operated and managed 
the licensed premises there have5 been no instances called 
to her attention of noise or any-inappropriate behavior. 

Matthew·J~ Thees testifted that he lives about a 
block-and-a-half from the premises and frequents these 
premi_ses. He noted that, although appellant.caters to a 
young crowd,· the noise i~-not ex~essive _but.quite n~rmal. 

· ·John -H._ Hurday, who. was appointed Chief· of Police 
of Avon-by-the-Sea as of July i;. 1967, was a captain before 
that time and supervised the records of the Police Depart­
ment. He testified w~th reference to various complaints 
received by the police from 1963 through the 1966 seasonal 
licensing period- The complaints included, among others, 
the following: (1) ·an June 20, 1965', alleged after-hours 
service·, no action taken; (2) on July 1~, 1965, assault on 
the outside of the premises committed upon a police officer; 
(3) on September 11, 1965, alleged sale to a minor, no 
action taken; (4)' Mrs. Gately pleaded guilty to a noise 
complaint in municipal court on September 10, 1965. .. The 
Chief s~ated that he felt there. was "room for improvement 
do1m there" and that the police were required to carefully 
patrol the area every week•end. 

On cros·s examination Chief Murday ad.mi tted that 
a number of the episodes which resulted in complaints.to 
the police occurred in the g·eneral vicinity of appellant's 
premises. HE3 was unable to state whether the.se .incid~:mts 
occurred directly in front of the premises; nor did the \ 
police officers' reports regarding noise indicate other 
than that the noise emanated from "in the area" of the 
premises. With specific reference to the sale to,a minor, 
the-Chief- admitted that the report indicated that the fem~le 

. minor had falsified her. ag·e.. by producing false documents. :_ 
·Finally, _the Chief stated -that in his opinion ·appellant's 
premis.es should have. "more supervision at the door" and 
that,.if a special police officer ~ere employed by ·appel~ 
lant, tha.t would be a. satisfactory improvem~nt. 

. . . . . . . 

. ··Lloyd .. F· ... ·Tass-ey ,- :Jr.·.(_~ _local polic~Jbfftcer )' 
. testitied. with reference· .to t.he:--·incident relating to an 
·.alleged 'indecent exposure which oc:curred on,July 3, ·1965 • 
. (The offender was .subseque~tly arrested in· Spring Lake 
Heights, and pleaded guilty_ to that offense.-) ·He also. · 
stated .that.he had ~eceived ~ome noi~e complaints. He . 

. observed. that on a number .. of occasions the checker was not. 
on duty and he fe~t that t_he premise_s required- .constant .., . 
supervision. · 

· -D-es9_ribing the nature of the.-patr~nage·;· he said . 
that "it is a young crowd-- that frequents the place, and_ 
they are a little noisier than the older and more mature 
people. ·I think our biggest problem.is basically with the 
noise of ·the band and people leaving the area at night 
when they break Up and go out. Of the bar. When it closes at·. 
two a.m." He was then·asked: 

11Q And on the basis of your reports, there has been 
substantially les·s conce_rn by the neighbors over 
noise emanating f:Porn the Stratford Inn in 1 66 than 
in '65, isn't that so7 
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A _L woµld 'say tha·t. is so,.. . . . . 
:: Q, -~·o there. has,b~en ·q.ij. ...... ~mp'.,rovement sine~ .'Mrs. 
'·, ... .<aa·~e.:ty: ·to_ok'. c)ver. ·. tli'S···:)nartagemerit?~ 

.·. _A.· Pre_surriab~y · so·,:·_ ye·s•.''"·. · 
c,!'! ' ( 

. . ' ' . . ' 

"Q And ·you" have: ob$e,r.ve:d ~r ·mark~d improvement? · 
A 1 ·would say .. s.o ,. ·.as .. fair. ."a:~.· tpe . ~and, ~but~ '_as· .. · 

far a·s : the . crowd.,. ~t' s ·s:t:i,:t·:t .. tne sam.e · typ·e· · 
~~~· crowd'.·. a: r~-~g -~~.;.:~y .. l.buii~h • ..'': >. . .. ·... . . .·.' . 

PAGE , .. 

. ". -.·:The-.witness .. added .. that·1n«.h1s·.·opini6n ·&special.· .. ·. 
pol~·c·e: 6ff~\c·er ~ssfg.ned "to· dut~· .. would:,~h. elp .... cq_?siderably : 

.. in. _maintainlng order •. : . ~ 
. ; ,, 't' : '. ' ' 

. . ·. . . . . . . ... / .. · . 

: Mayor Joseph :a;. Cl$men.~s~ wnc) .has 'been ·a resident· .. :'. . 
. ·of this· c·ommrmity for tne pa~~ five·_years· and was. elected 
to ,off.ice in May 1967, · testi~ied that he voted to,->Cl!eny ap• 
pella:t;lt 1 S applicatiOh:" Op: _:·the °basis:? Of hath his investiga- · 

-. . tlon of the police records. an.,d ·: c·o11!pla:Lnts whi<!h were per­
sonally, made to hiJi>r. by:· pes±·~:$ri;ts~ .. ~· 'He .also took into con.:... 
sider a tlon a .copy o:f an_" -~rticfJ1 e : t~a.t appeared in the . 

. Asbury Park· Press tvielve y$a)Js .ago. (in 1955) ·which led 
him to bel·ieve. tna;t "tJ;lis · wr~ngJ·iµgn- between appellant and 

·"the people·· of Av·onY h•d·: .'be·ei1;··c:arried on for the ·past-. ten 
. or . twelve years. · · · 

. . .. ·.T gathered~-~rom _th~ Ma~or.'"·s:·testimony· that. he was. 
· primarlly.. concer;neq· w1·1:;n. tne·:<type-... of pa,tronag-e at appel­
.lan.t.-• s. premises.-. He_. ~·ta.t.ed '.·~ha1( these l.ic.ensed premises· 
· ''catered to· a colieg.e .ct.towd qf yq:u'ths, and I would say .that 
ninety, ninety-five· pe·r ce,nt· ·or.: .. tpem: are· excellent people." 

. However·, the other five. per· ·een:t'. ·~.ons:tsted. of "beatniks" · 
· who have in his opin:Lon: an ol;)j.eGtionable appearance and 
· dre_s s. He felt that. ·t~:i,-~ ··type .. of patr·onage should be dis­

couraged and "if for" one. '.yea!- _the.;· Stratford Inn _was closed,·. 
perhaps this type,. of· clientel~ wo~d f.ind another p,lace to 
go.· u . . 

·On cross examinat~on· ·the Mayor agreed with the Chief 
of Police that the employment, 9f"a specia.l police Officer 
on week..:Oertds would be a def:h·ni.)~·e improvement. He further 
conceded ·that, during the. ·past ·Jfcens;ing season, the opera-
tion of. the business has .i,.mpr·oved. · 

,··In, asses$ing · the_·entir-e re.cord: I ~rtnd it'· significant .. · 
'tha1!. ·:.the· Boa.rd ·has·:·re~e'Yed ·appei18:nt·' s· licerp:;e. for·_-the-_ l~s·~:·. 
-twenty·.yea.rs •. -It .. 1,s_fa~r to assume that· during this perioa". 
it has not felt· thaf the conduc-t of ··app'ellant'·s busi.ness vias·: 
such as to.:::require a.-denial of .. it~ applications ..... It :is also, : 
important· in this' cont.~xt "to further _note that''there ,has·:-,. .. :. 
been no adjudicated ·:veco;r:d o:f' 1iquorc· law vio.l.ati~6n .during... · · 

··the· 1966 licensing.- per.iod. although .. oral· and-~uhsubstantiat~a. .. 
complaints ·Were ma,d·e Qf al~i.'eged violations .in and .about -the 

. licensed premises. ~- · · "_:·, .. _ '.,, · · ·... · · · .. · 

· :· ·in l~lcSnes.son·~~. · L .. ak~·w.ci~d-, ·Bulletin .6.57, .. It~rh·_-.T,< · . : " . 
. :.Commissioner .Drfscol..l ·rever·s~d a: r.nunicipali ty' s re.fusal to· 

. ·re.new a plenary re~ait :hons~ption license, ·_no.ting: ... · · · 

. . "'As I· have· h'r;;rE;tofore· pointed. out on mariy oc'<~a- :" .. · 
· ·sions., the grant of :a r~ne1~ai, license," like that· of 

an original licens~,. is ~ubject to the exercise of · _, . 
a rea·sonable discretion by the local issuing authority •. · 
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_Where, however} :a~f i.n.:_this ~a$·~, - -a 1-i~ense· :.has 
been _renewed· year after. ye~~-~ :a re·fusal .tp re:.... 
_new tbereafter must ·be· founded· UpOll .. :Valid and .. , . 

_ substantial grounds, .. supported by the ·w~ight · 
.or the evid~nce a • • • , . . •. . . . . . 

. . . . - .· . ' .. 

. . ·· "If, during t~e _cq~~·se.--pf:'_a:l.ie.e~sing .year,· 
evidence of mis.condU:.ct _is: l;>rQ.ugh~ ·tQ. the atten-· 
tion of the i_ssuing:: authority, proper :1.nve·stiga­
tion should be made and-,. i-f-:warrap:~ed., ... di;sciplin~ 
ary proceedings for the suspension.or revocation 
of . the license in~ titute,d ~" · . '."_ ~ 

In Salmanowitz ,;:~ ·HiShtstb'Wn, :Bull~tin:.807.,. I·tem·: 
2, the ~orough's refusal to renew a license was reversed. 
In· that ca_se, too, ~here.were c~arg-~s .. o;f 'dis~rderly· con­
ditions inside· and outside. ~the .. lic.ensed premises. . · . 
Commi·ssioner Hock stated the app:J.icable ... rule .in these : 
word~~ · · ·· · 

. ' . "Where' . as. here' . a li'cen.se ·~a~ ··.Qeeri. r~newed . . . 
from year •to yea;r' w1 th· no. adjU.diQ.ated;· record or . ,• ... ' 
any offenses. dur-ing the cur.re~_t<+ic~nsing-_year.·. ··.,_. ·--~ .. 
oommon fairness . di.otate·:r .that the investment ot .. a. 11--

... ·:: censee ·in his ,b:USine S_.s· . :S~Q.Uld. : .. not<~be· ,j~opardizea . ex• . 
. ' cept on grounds which· are ·attribut.able to- spme,·mai~ · · 
reasance or misconduct. on his par.t." · · 

. · In Vasto v •. Atlantic Hi-ghlarids·,.:.Bul.ie~tiri· 622, Item 
4, Commissioner Driscoll. l'S:i,d down .the _rule: ·. · ·. · . ·_ 

''Wher'e a license 'ha·~- been"·re.newe.cf .from 'year to '.. 
year,.· and where no ·d_i~icip+inarY: .. · pr:~·ce.edings .. have 
been instituted for. alleg.ed mis.cfonduct during ·the· .. ·; 
current license year,-. and.·th.e. ;t~censee· has b.een. · .. · 
thereby encouraged to make. ·a sub.st.~t1al investment 
in the business, .. ·common ra~;r.p.es$ require_s, 'that the 
refusal· to renew be supported by valid ·reasons." · 

It has been the · 1.ong established _policy of ·this 
_Divi·sion to equate a refusal, tq ~enew an annu·a1 .. lice:D:se· 

· w1 th revocation proceedings .arid -.. to necessitate .timely" 
· action by the local issuing author.ity. .Common fairness 

to the licen·see .has been ·tb.e basis for· tbis policy. . 'If' 
'Qlldesirable conditions develop in ·th,e :ruture· the local.· 
authorities always have the power ·.to institute discip- .... 

· linary proc·eedings ·even .befor.e the r.enewed license period .· 
·has expired. In this connection it f3hould also be .pointed 

out that the license. suspension for sale· to minors oc~ · · 
· curred in the 1965 licensing· peri:od, which was prio.;r to 
the current licens~ng period, althoµgh the penalty im-

1
, .. _ 

posed actually b·ecame· ~ffective· in~.1966~ 

I believe Mayor Ciemen·t·s"_\ra.$ s·t~ongi°y ... motivated by 
his personal distaste for the "college crowd of youths" 
who patronized this establishment. He characterized them 
as "beatniks or whatniks'' and is opposed to their patroniz-· 
ing any establishment -in this~ .... commµnity.• ."·It is fair, how­
ever, to argue that his. atti~·ii,d~ .. is .discrimiiia~ory and 
that a.ny well-run licensed business sholild be permitted· 
to serve this segment. of our ·so·ciety· '.as. l.ong as they are 
of statutory mattiri ty'.'. The· fact;, that ·'other. licensees in 
the community do not , encourage ·.thfs · · typ~ of pa t_ronage is · 
a total .rum segui tur .- ~o · 1ong ··.as · ,.p~ tron;·s are kep_t within 
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the discipline of a well-ordered establishment, such 
·patronage sholll.d not be indiscriminately and perempt'or­
i~y barred fro~· license.d premises. 

. I am al~o p~rs.~ade;d .·by ·th~· testim-ony or the 
. police _Chief; which ·w~_s· ·cqrrobqr~t.ed py bo~h the Mayor 
and the lo.cal poli,c.e · pf.fiQ.er, that ·there ·P.a~ ,been a 
substantial ~nd· $1gn1ric.ap.t improvement in .the opera­
.tion. during the. 1966 s~nmer s~asori. ·. Appell·ant must be 
impre.~sed wit~ the fac_t that .. a Jicens,e.e is obligated. to 
keep its place or bus.iness. ·and ,its patronage under full 
contro:L ~-~~-·,that' it is r·esponsible ·ror·conditions both 
outside· and. insi~e · its. pr~mises. Ga1a·sso v, .Bloomfield, 

.Bulletin 1387, Itetll li: . However., where it appears ·that 
the· conditions .on .. the ·OUts~ide; result from other fact.ors 
which a·re not. within the· e,ontrol. or the licensee, such· . · 
evidence. would not be suf'ficierit ·to· warrant denial of 
the renewal. Freel~nd v·; ::~oselle, Bulletin ·35'2, Item 5~ 

. No municipality· can· ins·~ate .1 tself' - nor shoUld 
1 t · ·- from·. law~abiding yo~g -adtJl ts who se.e;k. recrea tion~l 
enjoyment in 'l;.1quor licep:~e.d p:rem~$.es. · .Obviously., appel­
lant. cannot ·be held acc·ou.ntal)le .. :ror that irresponsible , 

. element· that drives ,sport~, ·car$·· carelessly and at exces- 1 

sive spe_eds. · B-qt appe11·a~t 1~ pbl~gated to curb exces• : 
sive noises which· occu:r>o-qts:Lde t}le·ricensed premises· 

. particularly at the closin,·g ho~, and at other .. times, to 
the a~o;yance :or n·ei.g}:lQ,o;t;+.P.g prpperty. owners. · 

·The testimony wou~.d in~icate that the conduct or .. 
'the patronage, both insid~ and 'outside the premises, can .. 
_be more fully controlled b,.y employing ~: special police 
·.officer .on Wedn~ sday, Fr·~qay, S.a turday and Sunday even- · 
i!lgs·when .most of the 'Qus~ness take~ place at these· 
premises. Counsel :ti.as .represented, in oral argument and 
in his memorandum .submitted in summation that appellant 
is agreeable to such arrangement and would willingly_ 

.. accept such conq.ition. · 

·under all of the ~ircumstances· herein,·· I· ·recom- . 
mend that _appellant, be giyen.on~ more opportunity.to 
·demonstrate its worthinesq-to hold a.license, provided: 

. that. the· ,r.enewal be- gra.nt~d wit}1 the· -afol(ementioned 'Con~ 
: dition. - App.ellant ·shoulQ.·.be pointedly warned that, .. if ·:.· . 
:·unsatisfactory conditions. ·resUl t f:i;-om the further opera~".:;· 
· "tion· ·of its premises,· the Board may institute discipl1n- "~ " 
- ary proceedings at any, ti~e and al~o deny renewal for . -- ,. 

th.e ne'xt_ licensing. period.,. . . . . 

For. the reasons aforesaid, i -t· is re.commenaea that-:·::.­
an order be enter.e_¢1 reversing the action of the Board so 
that appellant ma.y 'be- ~gi v~n this one opportunity to 
demonstrate its worthiness to hold a license, subject to . 
the imposed condition·that a special police officer shall 
be forthwith employed by appellant on the licensed prem­
ises on Wednesdays, Fridays, Saturdays and Sundays dm< .. 
ing the said licensing period.. · 

.. Qo!ill.l.~Qns anq Order . 

No exceptions to t.he Hearer's· report were filed 
by the respondent within the time perrui tted by Hule 1-~--
of State Regulation No. 15. · '<· 

Having carefully ·.examined the entire. i•ecord herein,. 
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-~.: . I 'cone~ in the re~ommend·ed .·rindillgS and conclusions 
. of the He~rer: and 'adopt.·,·them·_·as my -finQ.ings .and con­
. clusions\herein, 1except (1) to ·po!nt out that the · -
phrase . "r~voc~ tion proc~eding s ~!l _ ~s u.sed. in the· . -. . 
Hearer's sta~emen~ that the,· Div s,ion·· equates a re­
fusal· to r.enew. an @.nttal license With revocation pr.o­
ceedings._; · :s:tiotild nqt be .. ·1nterpreted· in. the same; strict 
literal s~ps~ applicable to_ disciplinary proceedings 
instituted agai~-$t licensees. pursu~t to R.S. 33:1-.31, 
and (2) to state that I find Mayor-Clements' .. testimony 
conce.rning "bea~niks" e'rlnce_s ·. opposition to objection­
able .conduct by :this type _.of p_atr.pJ.l of the· appellant, 
rather than a "discriminatory· attituden toward their 
personal appearance or.~ -attire~· · · 

In ·arriving at my decision, I am· particularly . 
influenced by the lack of .adequate warning to. appellant 
by the respondent of its dissatis.faction with. the opera-~·:' .. 

. tion of the licensed premises prior to the detini ti ve. .. -... · . 
. ·action .of license renewal'.·. denial, and the conceded recent·,.· 
· marked 'improvement of the.· c;onduc·t. oi' the licensed busi·< · ·: 

.' n~_ss:· and its eXpE>cted tur·ther improv~ment b7 reason of 
· the emp·loyment of a· special polic~ officer as. a condition 

to' continuance of this·1~censed· business. Bayoppe·y, B & 
· L Tavern, Inc., 42 N • .r. 131 (l964J. ··Hence, I shall enter 
an order as recommeiide·a. · 

1967, 
Accordingly,- it is,· on this: 5'th .day of."December, 

. : . . . :_ . :· 

ORDERED that the action. or respondent be· and the ·. 
same is ~ereby reversed; and it i~ further. · 

· ORDERED that respondent· ·ap~ro~e appellant's appli­
cation f'or renewal or its seasonal retail consumption li­
cense for the seasonal period May";l to November 1, 1967; · 
and it is fur.ther 

ORDERED that any renewal o~ appellant's license for 
·all or part of the seasonal ·period May 1 to November. 1, -
1968 shall be subject to the special condition that a 
special police 'Officer s}lall pe em,.ployed by appel~ant on 
the licensed premises on Wednesday, Friday, Saturda.y.and 
Sunday evenings, from -8:.00 P.M. tq closing. 

··JOSEPH P. LORDI, , 
DIRECTOR.-· 

3. APPELLATE DECISIONS - HEVEN, INC~. v. JACKSON·. 

Heven_, ·Inc., t/a _Brookwoo~ · ) 
· Bar and Liquors, · 

. ) 
Appellant, -

v. · ) On Appeal 

. Toltmship Committee of the· ) . · .. · .- CONSLUSIONS and ORDER 
Township.of Jackson, 

~ ) 
· - Responde.nt. ,· ________ . ______ -' __ ) 

Wilentz, Goldman & Spitzer, Esqs.
1
· by Francis X. Journick, 

Esq., Attorneys for .Appe lant · 
Doherty and Grossman, Esqs., by Richard A. Grossman, Esq., 

Attorneys for Respondent 
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. BY THE DIRECTOR: 

The Hearer has f,_~led the tollowi11g -report herein: 

Hearer's Report 

This appeal c~allenges the.action of the Township 
Committee of the Township of Jackson (hereinafter 
Committee) -whereby on August 1, 1967 it denied the ap­
plication of the·appellant Heven, Inc., t/a Brookwood 
Bar ~nd Liquors, for a person-to-persori and place-to­
place transfer of a plenary reta~l con~umption license 
from Richard Vanderhenne and Sop1iie Vanderhenne, t/a 
Five Acres Tavern, to appellant and from premises 
Cassvil~e and Ridgeway Road, Jackson Township 1 to Brook 
Plaza Sho_pping Center (_Store No. 3) , County L1ne Road . 
. and New Prospect Road, Jackson, Ocean County. . · 

The motion to deny was carried by a four-to-une 
vote of t~e Committe~ members; .no statement setting :t'or:th 
the assigned reasons was adop'ted as required.by RUle 10 
of State Regulation No. 6, nor do the relevant minutes of 
the.proceedings before t~e Committee summarize the views 
of those present except that they record the motion and 
the· vote thereon. . _ . .. ,.. ·,, · 

- 'J 

In its petition of appeal appellant alleges that the 
action of the Committee was erroneous for reasons which . 
may be summarized as· foliows: (a) no written objections 
were filed with the Commit.tee and the action was taken 
·hereon after consider~ng oral objections "in violation of 
State Regulation No. 6, Rul~s 8 through 10;" (b) by con­
sidering such oral objections "appellant was deprived of 
an opportunity to be heard;" (c) the Committee's action 
was ttbased ,,an incompetent evidence, was not accompanied by 
a statement or reasons and was otherwise so arbitrary and 
oppressive as to constitute an abuse of respondent's dis-
cretion." · 

The Committee's answer admits the jurisdictional al­
legations of the petition and defends that the proposed 
premises to which the license would be transferred were 
located "too near to existing built up residential ar.eas 
and that problems arising fr.om t~e -congregation of children 
in the shopping center" would be aggravated by the said· 
transfer. It further asserts that the appellant was af­
forded an opportunity to be heard and its decision was 
based upon objections by residents of the area and its 

. personal knowledge of the -area· by member·s of the Committee. 

The appeal was hear4 ~ !!QY.Q. pursuant to Rule 6 of 
State Regulation No. 15, with full opportunity for parties 
to present testimony.under oath and cross-examine witnesses. 

· Jackson Township has a geographi,cal area of approxi­
mately one hundred square miles containing a population of 

. approximately 17,000 persons. Most of the Township resi­
dents live in housing developments which are primarily . 
served by two shopping centers. These centers are located 
within one and one-half miles of each other. About one and 
one-half years ago the shopping center on the proposed 
site was constructed, and it consists of a luncheonette, 
"children's wear, a ladies shop, a beauty parlor, a bakery, 
a jeweler~ a drug store, a supermarket, a cleaning store, a 
small variety store .i. a clothing outfit." · 

Harry Nydick (the president ·of the corporate license~) 
gave the following account: This shopping center is located 
near the Brookwood· Housing Development which acconunodates 
approximately thirty-five hundred families. He is the 
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principal officer of a- corporate liquor licensee -
presently in operation in anot~er shopping center 
similarly ,situa~ed, and has encountered no difficulty 
with young people; nor has· he ever been cited in any 
disciplinary proceedings either.locally or with this 
Divisfon. He appeared at the hearing before the 
Committee and was afforded an opportunity to testify.· 
No written objections to appellant's application were 
filed with the Committee although several residents ap­
peared and stated that they objected to the transfer 
because they were "pr_ima;rily afraid of children congre~ 
gating in the shopping .. center. n. The consid·e:rs.tion of 
the.application was deferred from the meeting of JUly 
18, 1967 to a· subsequent meeting on August 1, 1967, at 
which. t:l:me the Committee voted to deny the said. transfer 
application. 

John C. Kiebler. (the Committee clerk) produced the 
minutes which, as noted hereinabove, reflect only the 
vote.taken but do not set forth any of the reasons as­
signed or adva.µ.ced at the meeting either by persons ap­
pearing thereat or by the Committee members. He stated 
that there was a tape recording _of the meeting (which was .I 

not offered) and his recollection was that the gravamen·. 
of the objection to this transfer was "with reference to 
congregation of juveniles." However, one of the objectors 
stated· that he "wouldn 1 t mind 1 t so much if· it was a pack­
age store and not a bar." 

Bernard Boyrin (an experienced realtor who was re­
sponsible for renting the stores at this shopping center) 
testified that ~he present location of this license is 
about eight or nine miles from the-shopping center in~ 
relatively rural section of the community, whereas the· 
proposed site is located in the "hub of the area" near· a 
housing develop:rrnent containing three thousand new homes. 

The nearest. package liquor store is located about 
one and one-half miles west of the premises, and the near­
est plenary retail consumption license is located-about 
five miles from this shopping center •. In his opinion this 
transfer would serve the best interests and convenience of 
the residents.and would fulfill a need to the commlinity. 
He stated that he had spoken to many of the residents in 
the immediate area, all of whom were in favor of having 
this transfer effe·cted. With reference to the problem of_ 
juveniles, he noted that about eight or nine months ago 
the owner of the luncheonette in the shopping center had 
complained about teenagers congregating in front of his 
store but that, since that time, n.o complaints had been 
made and that problem no longer exists. · 

Byron Kotzas (a realtor and liquor licensee) testi­
fied that he had operated similar licenses in shopping 
centers located on the periphery of residential areas in 
thls State and he experienced no problem with young people 
or with the· congregation of young adults. He descril)ed 
the populational growth and development of this coD!ununity 
and ·explained that this was formerly a chicken farm area 
which had grovm tremendously during the past five years" 
The shopping centers in this community, as in other simi .... 
lar co:mmunities, were established. at the perimeter of th(: 
residential area to servo the needs of the resid<~nts who 
moved. there. In his opinion, this. transfer would "definite­
ly answer the need of tho local resident" sihce there a:r.e 
nno im:rned:.i.ate .facilities for the consumption or purchase 
of alcoholic bcverr.q~es 11 near the proposed site. He further 
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explained _that Jacksdn Tq~shi:{) is primarily 'a resi­
cte·nt~~l·,. comn111ni ty with· the· exce:pti\on of the 1 two shop- . 

·.ping. ceµters, and the<~act· that; these .shopping centers 
· have. been constructed· .d-ur.ing the ,past two or three ·· . 

years shows "th~-:r.e '.is ~ .ne~~ to; servi~ing the need" of 
·residents within that .area. · · · . 

\' \ ,: '' ' ' 

. - Herbert W1.shn1¢k (a prinC!'ipal officer of the ·cor• 
porate owner of tlie;shoppipg center) testified that the 
other tenants or·. tne shopping ·.c:ent.er were· enthusiast!- · 
Cally in favor Of the·. introd,U~~tlon. Of 'this· ·tacili ty and · 

.-felt that they would :benefit· fr,om the· said. transfer. 
~. 

·With reference to· .the" ine·:ident relating to the 
congre·gation of young p~opl_~ a-t .. ·~he luncheonette, .he as­
serted that .this was an is'olate;d incident which occurred 
about nine months. ago i-nvolving' lottering of some ,juve~ 
niles, b~t that tl;lat ·has b~~n remedied and there have ·, 

. been no· recurrences since· then. · 
. . . ' " . 

. No witnesses wereprodu,ced· on behalf of the Committee. 
The a'ttorney fo~ the Cc;nnm1t1;ee ·stated thattone of the 
members of the Committee· indicated that he intended to ap­
.pear- and testifyi· ·.howe·ver,·"ll·e-.did not appf:)ar and no explana­
tion for his fai ure to :appear .was ,g.iven. 

l 
. _, Ap-pellant raise:s · .~erta1n ·Qbj-~ctlons to the proceed-· 

ing·s before : the · Comnii.ttee. · It ,·ar:g-ues that,. since no . 
· written obj ectiorts were t1J£ed w+ th the Committee in oppo- · 
si tion to its· application, ~he ·9onurii ttee ·improperly . con-~; 
sidered 'ioral_ obj·ections ·in vi;ol9.ti'on of State Regulation 
No •. 6. · The attorney f:.or·the ·appellant has misread the . 
thrust of Rules 8 through ·10 of·'.: State Regulation Noo 6. · The 
burden of 'these rules is that, where written objections -are 
filed, the local issuing ·aU:thor~ty must "afford a hearing tq 
all parties" (Rule e). :aowever,. there is nQ __ .1restriction on' 
its discd.'-etionary right to hold.: such hearip.g -if ~t desires 
to do s.o; nor .is tbere any ,limit~tion on the right of _any­
one to object orally ·at ·-any me~"t;ing held ·pursuant to these 
rules. Further~ore,_~\Rule'lO of .the.sdid r·egulation pro- .-· 
Vides. that .no hearirig need .be b.~ld if the local· issuing· . 
authority, oh its own m,ot+on,· a;fter the' requisite statu­
tory investigation,.shall have determined not to grant the 
transfer applied for. )Iowe,v<n~, ,.Rtile 10 furth~r provides. 

· that "In every action adver'se- to an. applicant or objector, 
-the issuing authqri ty shail state the: 1reasons ~herefor." · 

.. ;··. ·" .. 

. . It' is diff'fcul t·· to· percei~~ ho~· the appellant :was 
prejudiced by the action· of· the ·Committee in holding a· 
hearing at which ·oral objections, as well as supportive. 
statements on behalf of the appellant, were presented. . . 

·The failure by the Committee to:. comply ·with that part of 
Rule 10 of State Regul~tion No. 6, requiring a statement 
of reasons, does not invalidate :the hearing below. .The 
appellant has been given ample opportunity to be heard, 
and these contentio.ns are lackj_ng in me:r.i t. Furthermore,· 
the a.ppellant has been granted full opportunity at. th~s : .. -
.9.si novo hearing·to produce testlmony·and cross~exarnine 
witnesses. Thus any infirmity a~~;ising by reason of t~e 
alleged denial of a fair, lmpart1al and· unprejudiced hear-.: · · 
ing be'fore ·the CommitteG has been cured •. Cina v. Dr:I,scQ.l.1' 
130 N.J.L. ·535 (Sup.Ct. ·19~·~). - 1 

ll 
We shall. now .consider_ the ·crucial issue· in this 
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appeal.·,:. namely;~· "Whether<;the.~ :eviQ..ence he~ein justifies· ... 
;tlle :. ac_tion Qi' the· .·C. o~i~te·~-_: in refusing to approve ... the· :. -
appell~t '_s applica'tic:>n :>for . trans re~ c. ' · · · · · 

- \ . ·. ·. '' ( . ~ - . ~ . . . . ' . . . . . . 

•,. . --. l:n' analyzing' ,and, .. evaluating' :tl"J.e.· facts ·and conteh­
tions r~ised herei..n, -it would ·be helpful to ·restate, the . 
principles which ·\guide. us· in these 'matters. The trans~ 
-fer of ·a l~quor·. license ~s not an ·inherent jor automatic 
right.· If denie·d .on·- .. ~easonable gr.ounds-, · st\ch action . · 

_ will be affirmed.· RichD1oh, Inc. ·v. Trenton;· Bulletin_ 
i;6o, .Item 4. Qn the othe~ hand, where ·1.t .. appears that . 
the denial was tmreasonable, ··arbitrary or capricious,. · .. - . 

. the ·act.i~:: wi~l 'b~ reyersed. · Tompkins y. · SeaEiide ~eights;. 
· Bulletin 1398; Ite~ lf . Silyer Sands ·Motel· v •. ·Point .. -
Pleasant Beach, Bull_et~n 1624, ltem 1. - · · · · ._ .-

.. 

As the court .pointed out -in Bivona v. Hock,, ··5 N.J. 
Super. 118, 120: . I 

.-' 

.. · "It·. seems _·to us that the. issue is,· ~dt whe~her ·. 
-_ ~ discretionary power· has been improperly exercised, 

but. ratl;er whether .i,n the· exercise or_ the>. power re- '. · 
specting transfers, .Res.· -33-: 1~26, author! ty existed -

·_1n·-the local. body to refuse .. :a.-tre.nsrer.of a· license·-·.· 
·tor the reason upon.which. the refusal.was based. -

_ Cf. South ~ersey Retail Liquor Dealers A.ssoci,atiorl 
v. Burne~t~. 125' N .J .L. 105' (Sup.Ct. 194o).." 

The court further· eXJ>iatned that:"· -

".. • The Legisi~tm•e has- not sought .to delegate 
unlimited 'discretion'. ~o ·these agencies, but rather 
has spelled out a -system.· Within the principles or 
which the agencies shall act. ·A.ccordiiigly; the 
courts must measure· the pr·opriety of the adminis­
trativ~ action by the· authority granted, and may 
not merely surrender the ·subj-ect matter to the - . 
:agencies on the premise that'.theirs is a discretion 
_exercisable on the ... basis or any· and· all factors which 
pertain .to the poli·ti,cal issue· of prohibition. 

. . .• ··. • .. 11[T]he mlmicipalit; has the. original power 1;o . 

. pass:- on an ~pp.li~B,:tiqn fo;r an alcoholic· beverage· license· 
. or the traP:s~er thereof. :': However, -t ts action is. subject 

to_ appeal to :··the Director of the Alcoholic Beverage · . , . 
·:-.Control Divislon~- ··_On s:uch appeal th·e· Director conduc.ts . 

_· · -·, -~ de._ novo · hearing and makes -the -necessary factual and · 
·~·._legal determinations, .. ,on the record before him." Common 

'. -· Council of Hightstown v. Hedy' 's Bar, 86 N. J. Super. 561, 
563.;, Fanwood v. Rocco·, 33 N. J. 4o4. 

'\ _, .- . 

. Thus the Director must-. determine whether ·or not 
res.pendent properly .and· reasonably exercised its discre'7 
tion in denying appellant• s application for transfer 01' ·_ .-

. a· ·license •.. Dis:.cretion must b.e -.ba-sed on right judgment;.: 
gov~rned by reason, fair and suitable in the -circum- .. , .. "· 
-stances. - 75 D.J.s.- 63lf. . .,- and cases therein cited._ ~fu~t: ....... 
is .reasonable must,· of . course, be' determined· according "·. · ·" 
to' th.e context and circtimstances of each particular case .• · 

) - . - . . . - . - . . ' 

. The term ""abuse ·or discr-etion" is somewhat obll­
qui tous for, as caut~_oned· -in .. , Fanwood v. Rocco, 59 N. J. 
Super. 306, 315: - ·; · .,.: -- : · .. --

; -.. 

'' ·~:i·. in a brief-; it usually obscures the issues 
. and never illuminates t~~in, while in an opinion _it 
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usually beclouds .the real ba~sis tor the decision 
and· m;l. sleads · the ·reader •. "· 

. . 
. . 

Justice, · C~se, .exp~.e:s. :s,.e.;s.r'. ·ft ... :L~} ,P:erbaps, simpler terms in 
Hager v •. yteber,, 7 N:.J,!_ 201,, .. 41-I+:. . . .. _ 

. ' · .. ·· '• . 
~ . . . . . . . . . _. ... .': ) . " .. ·. ' . ''. ' . . . . ' . : ,· 

·1,· ." • • • nothing. els·e>tn·a·n·.·that·· ·the cotirt1' s 
ruling went. far .eno.ug}l.·· troro the· mark to become· 
re.'Ver sible error • ..,~, . . . . 

. The testimony on behalf _of. the appe.llant estab-
lishes that the proposed trans~er is sought to a shopping 
center located at. the per:iphery:, · ot a la.rge and recently 
developed .housing· c·ompl~~·; tha-t1 the nearest "C" license is, 
about four miles di.stant from that si.te, and the nearest 
"D" license is. abol;lt one anQ.. one-half miles distant; that 
the consensus of the W·itne~ses and· the area reside;nts 
supports appellant's assertion. of need and convenience 
for the said lj;cense a.t this. pr;opo$ed s~te; that the public 
interest will best· be. ~erved!.· by: favorable action thereon, 
and th~t no. problems involving ... _juveniles or· young people 
m~y ·be reasonably antic ip.a ted. . . . 

A.s noted· here:tnaboire,, ther.e, is. ·no showing in· ~he 
record of the bas! s·. for· the. Cotn1llittee:' s action since it has 
failed to set forth a st·at·eme!it: of" its reasons as requi~ed -. 
by Rule 10. of. St~:te. Reg·Ul.·a~t.on ·No •. 6, ·nor has the Committee· 
produced any· witnesses· ·or· i:,t:S:: o:wp.: memb.er.s to supply the ob­
vious. omission-s ·in t)le minutes. of the ·meetings before. the 
Committee. Gne is able to~· g,lea·n the rationalism of the 
Com.mi tte.e. only through. the·;. test·imony of' the Committee clerk. 
While h-e di-d· n0t: directly tes·ti:.fY as. to any expression on 
beha.lf of the Conuni~t·ee memb.er.$:, .. he. noted that the ba~ic 
objection on behB:lf.of seve~a:l objectors_ was that they 
anti.cipated that there. might be· a problem involving the 
congre'gat.ion ~f ju,venile,s' at the· 11cens_ed premises. 

. .( 

· . -· · - ·_ ··Thi·s ·~eason wa~· set· forth. as wei1· iii ·th.0--~u:~sw~r .. _·· .- ·. 
f'iled- .. by the· Committe.e. · · ~e aJ:iswer, of course, is me:r;~ly 
a plea.ding and d·oes not· .·constit~ute. evidence in .the ca·'1seo 
It .seems·, unarguable that-· the very nature or a shopping, 1

-· .. • 

center ;·:1n. .this . type 0'f.:'. community, is._. to afford the opp or~ .. 
tunity for one-stop al:J:~pttrpose shopping on behalf of the 
residents. · The contention ·or. the C. ommi ttee '(which was set_ 
forth in the answer) that. the "new' location would be lo-· '• . 
cate.d,. too .nea;r to. existing. built up. residen:~ial ·areas_~' : ",: · '-' 
does violence· to modern-. concepts ·or, s·ound . commµni ty .pl~~ -. " -­
ning. _:.: .Th~s .. reasoni~g is .·as: f'atu.ou,$ ~~ it, ·is unrealistic • ., "! _ 

·Tpe -,~pattern: or· _ .. shppping .. c·enters, in'..: growing· communities- .: .'. _,- . 
. thro~ghout t~is 'State··has ·b~en to 109~_,te .in··the perimeter.:_":.:.<.· 
qf. bui.l t~up_ residenti~l ·areas j'.,n ·order ·-to. afford. the·. ser-· · .. _._;··~;:· 
vice=? -indigenous. :to t}lis .. type· or,: facility.· , .·Further, i ~ has 
"P.eei+ heldz," with ... trad:Ltional."mi~formity, 'th~t 'general ·ob-., ... 

_·jections. to the· transfer of a license to a business street 
filed by. residents of side .streets·· which are residential · 
are. not iri themselves sUfficient reason for denying a ·trans...:; 
.fer. J~J.~.tiJli v, BEtm~r.dP,ville,. Bulletin 1030, Item 2; 
Tompktns _y_._~B;.siJie H~ight11,· sl!wra •. This _principle has 
even greater force wh¢!e<'th.¢· site has- been_ appropriately 
zoned for· the op era t-i-01}-'. a~·.:, a.-. sl1·opping center by the muni­
cipality. Moreov.er, . tb:_e evidence indicates . substantial 
approval" of such transfe~.~·· .. ; No objections were presented 
by any resident. at this .,h_ea;v;tng. 
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.Tqe ~ttorney for t~~·- -Committee' further argues 
.in hl-~ ·answer _th~t "problems aris.ing from the congrega­
tion of children in _the. shopping- center ••• would. be 
compounded by the· loc_atiqn· of a licensed premises at 
such lo·ca tione" There is :not a.· scintilla· of evidence 
to supp-ort this contention in. the ·record herein. Nor has 
this been· the experience in the other shopping centers 
in this State which have become invest.e.d_.- with liquor l·i­
cens.es. This Division has had occasion to consider the · 
grant of transfers of liq-µo_r. licenses to numerous shop­
ping. centers throughout.the· State and ·this Division has 
not found substantial support.t9 the contention that,·in 
a well ordered· establis:Q.ment, the· probl_em~ of congreg·~tion·. · 
of juve!liles has deve.loped.. · 

· , It is· asswned that. ·the licensee will operate its 
,business in a ·decent·and law-abiding .. ~anner. ·Violations 
of the Alcoholic-Beverag~ ~aw·o:r municipal. ordinances. 
pertaining theret_o will,- of cou:rse, _subject its license 
to ·possible suspe'nsion. or re·v·oca tion. Cf. Monmouth · 
County Retail Liquor Stores· Associa tlori e·t als, v. 
Middletovm et al.,- Bulletin 157·2, Item 1. In this con­
nection it is significant to note that. ·the appellant~s 
principal officer emphasized that the primary operation 
at his facility will be geared to the sale'of goods ~or 
off-the ... premises consrnµpt:l.on; th?-t he inte_nd.s to limit his 
hours to_ 10 p.m •. clo_sing ho_ur- on·.-weekdays; ·as required of 
plen~ry retail distribution licens·ees• _\ 

? 
Counsel for the C.Ommittee equa_tes the situation.pre-

sented herein with that of -Fanwood v. Rocco, 59. N.J·.Super. 
, 306 (App .Div. 1960), affirmed .. 33 N ~ J. 4o4 (1960). 

I find that the facts and circumstances differ sub­
stantially from those of Fanwood. In Fanwood the Mayor 
and six councilmen appeared at the hearing on appeal and 
subjected themselves to cross examinationo They stated 
that the._ application was for a transfer of a plenary re­
tail distribution lic,ense from a location near the border 
of the municipality to the' center 'of the borough, in 
which section no liquor license ha.d previously been per­
mitted. They asserted that;· as· a matter of municipal 
polj_cy, they were op.posed to the transfer of that liquor 
license to th8.t particula.r area. Furthermore, a church 
was the principal objector· to the-gr~tit of the transfer, 
and the testimony indicated overwhelming objections on 
the part of looal residentsg 

In the instant matter, however,-"no·member of the 
Committee appeared to offer testimony or to submit to . 
cross examination. Also, as pointed out hereinabove, the 
reco.rd suggests that whereas in Fa.nwQQd the toV\111 fathers 
recognized and honored existing-local sentiment which 
opposed that transfer, the local- sentiment· in the matter 
sub j.}J.dic .. e has expressed·~ consensus in favor of such .· 
transfer·. Further, the shoppip.g center is not near any 
churches or schools·,. nor does it present any particular· 
traffic problem; and the record·indicates that this trans­
fer would provide a substantf~l '-·convenience to the area ~ . 

. residents. And, additionally·, there is no· concentration_ 
of ·taverns or similar fac~_li ties, the nearest uc" license 
being at least four miles '·f:~om: the proposed si teo 

As poinied out in Blanck v. Magnoliai 38 N$J. 484: 

"'l'he test in the establi?hment1 and issuance and 
'transfer of liquor licenses is whether the public 
goo_d r equir(3_$ it. " 

r:·· 
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Final_iy·, there, .. !"$· :liotning ·iri .the record to es-· 

· ·tabl-ish_.,.that the ··Committee ·:consider'E;ld the public 
welfar~, or ·based· it·s· action· ·upon such considerations 

· of public need and ~onv:en.1,~n,,C'e •· · · . ·r-'. 
/•', . ( ...... ,; . , ..... . . . . . ' . 

. . . My canvass or· the ·entire re·cord and ·the arguments 
·or ·counsel ·compel· the·. conclu·s~o:r,. t~~t approval. of the 
·application for ·tran~if'er· or. ·th~ said license· would be in 
the bes,t intere~-ts of tbe · comuiunj.ty and that, conversely, 
denial thereof' ·Wa$· against th~.-log~c and sum of the · · 
presented. facts., >..C! •. Hudson· Bergmn County RetaU · 
.Liguor Store_s_· As_sn,;,·v.-··lif&:giH~Q,_.· :1.35 ·N.J.L. 502~ · . 

• . • .• • .• •••.. )·. ·_!._ 

. I conclude that· .the :¢onunitt-ee. ha·s. not exercised · 
a rational discretion· and that'··its ··action. in. denyin·g-~ 
appellant's appl;i.cation .ro-,.. .traniire.r -was unreasonable' 
erroneous and: an abus~- of ~t~~- d1$cretion. 4 further find 
·that appell_ant has sqstaiz,i~<l ·the b'tlfd$n tmp<>sed upon 1 t 
under Rul~ 6 of_·state lieg~at;J.on No. 15' ~µiq it is., · 
therefore, reco~ended . t}lat·; 1;})e action o~r responcient 
·Committee. be reversed•· · ;. . · . · · 

~'J I • . • • • • • ' 

· ··. ·. cous;t11;ion11. ~·.··.Order .· · 

No exceptions .to. th'. :Hear~r Is. ~eport were· f'il~d 
· .. pursuant t~ Rule 11+ of .~st.l!te.· R~gu:t~tion ·No. -15. 

Having·· eareflilly copstd~red- the entire record, · 
·:.ill.eluding the transc;rip~, ·the exhib~ts -~nd· the ~earer's 
report, I concur.in t~e ~indings $lld conclusion of the 

. Hearer and adopt ~1s ~~commend~ti~n. , 

.. _ · ·Accordingly., 1 t. i:s_; qn· · thi~ 7th day or .Decerilb°f?r, 
1967' ' ... ·. . ... 

. . 

., ORDERED that. the action of' respondent be and the 
sa.me is. he-r·eby reversed; anq it is further 

. " ORDERED· that r~spondent _ ti-ansrer. the- said· license· 
_in accordance with ·.appeilant' s application. . . · 

. . . ' . ~ - . . ' ' . . . ' 

.0 ... JO~EPH P. LORDI, l. . . 

. ,. ~.- ' . . DIRECTOR •. 
.. ·.·' 

·4.~··IHSCIPLINARY .PRC)CEEDINGS .~· SALE TO·<£\ MINOR •. GAMBLING 
< .:.. (WAGERING) - :FJ\L~ STAT~~NT -IN LICENSE APPLIC!TION1_ ~ . 
. . PRIOR. SIMILA.a.RECORD .., :PRIOR .aECORD· _OF SUSPENSION ,FO~ 

'DISSIMILAR VIOLATION DlSRE.GARP.~D.BEC!USJTI .SUSPENSION · 
SUBJECT ·TO PENDING APP.EAL • :Ll:CENSE SUSPENDED .. FOR .:70 . 

. DAYS, LESS 5 FOR P~EA. . · . . . " . 

In the I.fatter, or :Di.s~i.plix,.ary.·· ·~ .. 
Proceedings· against:· · · \_ 

.·.: Dominick Suppa _and Ljjke '. ~uppa · · 
-. .. t/a Suppa'·s Tavern.· · 
; - 115' John S.treet · · · · 
·_Har~is~n, N~ J., 

-H-olders or· Ple.nary: Retait". donsiunptfo~) · · 
Licen.se c~67,- issued by t~e Mayor and . 
c.oimcil· of the Tow of' H.arrison~ · · .·) 

... . ', ·.,<,- . . .... ..;, ·-·-· .... ·-.- - ~·- - -.·~· ~ -- ..... ·~·-~ ~·.,...·:~ ~-. 

. ,CONCLUSIONS 
.· and.· 

ORDER 

) 

.. " ' { ~ 

··saniue1· Raffaelo·; E~q. ,· ·Attoirney for Licensees' · · ·. 
Edward F·. Ambrose, Esq., Appearin~ for _Division of . 

· · · · ... · Al coho.lie B,everage Contr\o+, 
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BY THE DIRECTO~: · ... , .. . .. ~·:v ·-. , 
-,. 

; ... -

· ·.·· ~Li~ensees ple~d ~ ~Qgt~ndere t~ charges . 
alleging t~a t on Aug~s_t 19, -19 7, they ( 1) sold six 
.cans and. a __ contain:er· or ... ·beer-. ~9 $.·,min.or\, age .18 f in _ 
violation of : Rule· 1_.· of State)\egulation No. 20, . .-and · · 
( 2). p~rmittep -the--·pl_aying. o:r--a card. :-game for money stakes 
on the l~cens~d premi~e.s '"in v1oiati:on -.of Rule. 7 or· S~ate 
Regulation No~ 2,0,. and .. C~) .in· thEj!!,+, .current applicat~on 
for licens.e failed ;t.o · disclose_ .their. ·record of prior . 
-suspension·s .~r +t~erise;· ·1n· v1o+·S::t1on :c,:r. R.s. 33:1-2;'. 

• • y• • .... • ' " •..• 

· '. · Licensees have .. ·a ·previous. record of· suspension 
of licen~ie' then held f'or, pr'~J]lise:s. 89f S,eyentb Ave.n~e, 
Newark; by"_ lJile_ ,xnm;lcfpal; issuing ·aut~<;>rity.- for ten· d.a.ys 
effec.~ive January 5' .. 1.959 and' twen.ty-five d~ys e\ffectlve 
March 12; 19.62, bptb. ._for .sale_-_in' Y,1.olati,.on. of State · 

. Regulation. No. 38j '~d. for. fif)t·~:en" days· effective· January. 
9' 19.~17, for' sale ,to' a "mii;i~r_. ~·no:~i:~'1i.scl9,sure 'or ,which. ,being 
·the subj"ect- pr the ,""third ~harge) er;n~:-.-r·or the premises here .. 

.. in f'or thirty .days eff,ect:tve December· 15'; 1967 ,- for per-
·m1 t:~ing a braltl ¢~· the, ,-1,icens~d l pr.en,iises, which suspension 

J is p_re·sently the sub'j'e·ot·· of a·--pen(i.ing appeal to ·~his 
pi vi sf.on • '". -. ·.' 

The prior .. re~or·d, of' .. sti:spehsions . of". licen-se f'or , 
dissimilar violations ·:\,n 1959.--:.and 1962 .oc_curring more· 
than.c f'i ve years ago and. -.the ._recor,.d of. .. suspension in.- . 

. Decemb. er 1967 ~whi~~ .i_s. t~.e. s~b.ject of:> the ,pen.ding appJtal 
disregarded ror penalty . purp9~(!S (Re=;:A;J.aburda, Bulletfn':. 
-1488:,. Item 8) but considering the re.c·ord of suspension 
in January 1967 .for· simi].?r _,vio~latfon within. the past five 

'"years h the license wiill be suspended on the first charge 
( for. twenty-fciv~ ~ays 7(Re Kurland, Bulletin 1766, .Item 1t), 

on the second c_harge _for fi~tee.n 4~ys .(Re Chaled, Inc. , · 
Bulletin 1175'8, Item 3) and. on_.the 'third charge·ror ten 
days (Re Midtown Ta.vern, Inc., Bulletin 1766, Item 8), 
or a ·total of fifty day,s, with remission,cof'five days for 

. i the plea entered,-· ,lea17~~g .a·~~-~·:, ·suspens~on of .forlty-five 
days. · [""'·. ; _ 

-, . 
' . Accordingiy, it is, on this 12th day of Decemb,r,19~7, 

C) . • ' . 

. ORDERED that Plenary.: Reta.il Consumption License C-67, 
issued by the_ Mayor -and Council of-th~ ·Town of Harrison to 
Dominick Suppa .and .Luke Suppa,. t/a ~-~ppa' s Tavern,· for 
premises 115' . .'.[ohn Street,,. :a:ari'1$on, 'J:)e and ~he , same is here­
by suspended for forty .. fi-ve (45'),. days:, e9mmen.c1ng at 2:00 
a.m. Monday, December· 18, 1967J_· 'an~ .. terminating at 2:00 
a.m. Thursday, February 1, 196~. · ·,_ 

. ,,.... .,,. . -

··-.,-..; 

·..: . JOSEPH P-•. LORD I , 
. DIRECTORo 

5. STATE LICENSES - NEW A:pPLICAT.!ON···FILEp~- " 

L., Fatato, Inc., 249-253 Kearney Avenue·~ 'JerseJ'.· 'Qity, ·N.J" • 
. ~pplication filed January 25, 1968' for plac,e-to-pla.ce . 
. transfer. of· Limited. vfu.o:tesale ~ioense WL-9 from 

·. 314-326 - 2nd st~e-et ~l).d 3p7e;.31J -,:~ 3r,d ·Street_,~·· 
Brooklyn, New Yo1'k. - , . '< ~t_ ·. · .. · 

_,.·~ M~~~i~ 
· · Director. • . ~ f ; ' - I .• ••, • ·, .: 

New Jersey State Library 


