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Ronald L. Taht, Esq., Attorney for Respondent.

BY THE DIRECTOR.
The Hearer has flled the following report here1n° .

v Hearer S Report

' o Appellant challenges the action of respondent Townshlp
Commlttee of the Township of Upper (hereinafter Committee) where-
by, on December 19, 1966, it denied appellant's application for
. person~to-person and place-to-place transfer of a plenary retail
‘consumption license from James H. Twist, t/a Strathmere Inn, ‘
. to appellant for premises on which it proposes to build a motel
in accordance W1th plans and Speciflcatlons duly flled with the
Commlttee. . :

_ The. assigned reasons’ upon whlch the Committee bottomed
1ts determination were: (a) there are already sufficient
establishments selling alcohoiic beverages in the Marmora section;

, (b) theé transfer will increase problems whlch the ‘Township is not
preparedto meetb. :

The petltlon of appeal alleges that the action of the
- Committee was arbitrary and unreasonable for reasons which may be
summarized as follows: (a) the transfer would be in the best :
interests of the communlty because it would remove the llcense
from a residential area where the present license "exists as a.:
non-conforming use" to an undeveloped area of marshland lacated
“on the main highway, in an area zoned for commercial usej; (b)
said denial was based on "purely moral and religious grounds"
. and was not grounded on valid and substantial reasonsj; (¢) the
. Committee's action was improperly motivated due to confllcts of
dnterest on the part of several of the Commlutee members.

- . The answer admits the jurisdictional facts and deniles
'Lne substantive allegations, except that it admits that Committeeman
Edling is the owner of a fourteen unlt\motel located in the Seotlon
of the communltj to which the transfer is sought,

. - The appeal was heard de novo pursuant to Rule 6 of
°tate Regulation No. 15, with: full opportuniby for all parties
to- presont their testimony herein and cross-examine. W1tnesseb.
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o ' Before considering the facts and contentions raised

“in the pleadings, it would be. appropriate, initially, to. restate

.~ the basic principles which guide us in this action. The transfer .

70f a liguor license is not an inherent or automatic right. If

.- denied:-on reasonable -grounds, such action will be affirmed,

. Richmon, Inc. v. Trenton, Bulletln 1560, Item %, On the other R

- hand, where it appears that the denial was unreasonable, arbitrary . "

lqor capricious, the action will be reversed, -Iompkins v. Seaside R
eights Bulletin 1398 Item 13 Silver Sands Motel v. Point Pleasant

Beach, bulletin 162 ttem-1. o

As the court pointed out in Blvona v. Hock, 5 Nod Super.}{f

’}Jiis, 1203‘

‘;;pggv‘.' Tt seems o us that the ‘issue is, not whether a .
R discretionary power has been improperly exercised, but
rather whether in the exercise of the power respecting
©. - transfers, R.8, 33:1-26, authority existed in the -
- loeal body to refuse a transfer of a license for *the
‘reason wupon which the refusal wes based. Cf. South
Jereey Reteil Liquor Dealers Association Ve Burnett,

fThe oourt further explained thats

- "...the Legislature has not seught to delegate
unlimited 'discretion'! to these agenaies, but rather
- 'has spelled out a system within the rinciplel of '
‘which the agencies shall act., Accordingly, the
-oourts must measure the propriety of the administretive =
- action by the authority granted, -and may not merely -
‘surrender the subject mattex to’ the agencles on the
,igremise' that thelrs is a discretlion exercisable on
. the basis of eany and all factors whioch pertain to the
o \political issue of prohibition." n ,

, The munioipalit has the originel power to pass on |

an application for an aleoholic beverage llcense or the transfer ,

_thereof, However, its actlon 1s subject to ap peal to the | f“1w
" Director of the Aicoholic Beverage COntrol Divisior, On such

. appeal the Director conducts a de hearing. end ‘makes the 3

tg'neoessary factual and legal determine ions on the record before him,-

%MML dd".. 86 NaJ. Super. 561,
33 Esreurri;ziialssp, BT jLJzE"- '

e Thus the Director must determine whether or not :
. respondent properly and.reasonably exercised its discretion in '
' 'denying appellant's application for a license, Discretion must-
. "be-based on right judgment governed by reason, falr and suitable {
.. in’ the circumstances. 6. J.S. 63, and cases therein clted. . -
.. What 1s reasonable must -of course, Be determined according to the
E context and circumstances of each particular case. . S

S ‘The term "abuse of discretion"is somewhat obliquitdus
g;for, as cautiened in Fanwood v._Rocco, 59 N Je Super. 306, 315

: ...1n a: brief 1t usually obscures the 1ssues -

" and never illuminates them, while in an opinion it
~usually beclowls the real basis for the decision .
and misleads ‘the: reader." ER: :

ffaﬁJustice Case expresses’ it”in, perhaps, simpler terms in ﬂaggr_1.~"pu
ri.Weber, 7 N. J, 201, 214. o | o
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" ..nothing else than that the court's rullng
went fﬁr enough from the mark to become reversible
error.

This report will address itself to the two substantive
allegations which, in my opinion, are dispositive of this action:
(1) did “the denial of the said transfer serve the best interests
of the community; (2) was the determination of the: Committee -
motivated by a confllct of interests and extraneoua considerations.

I

: g
Appellant is the. owner of. approx1mately 51xty—seven
acres of vacant land located oh Roosevelt Boulevard in the
 Marmora-Beesleys Point section of this community. . This section:
is zoned for commercial use and there are no schools, .churches or
residences in the immediate area; the closest re81dencc 1s more thén

one mlle from the site. -

Approx1mate1y fifteen acres of this 31te adaacent to the
1nland waterway have been . designated as the location for the pro-
posed motel which would include a bar, restaurant, marina and
banquet facilities. The motel location has approximately seven
hundred feet of frontage on Roosevelt Boulevard, and there is an
access foad from the bridge leading to Odean Clty.‘ The Garden
State Parkway, located approximately nine-tenths of a mile from
the site, acts as a separator from the residential zone of the
Marmora section, which is 1ocated on the other 51de of the
parkwayo . , , :

The license sought to be transferred iS‘located in a
residential zone known as Strathmere; it is operated in a con-
verted ‘dwelling as a non-conforming use. Appellant proposes to

“build a modern motel containing one hundred sleeping units and a
restaurant with a seating capacity of five hundred. The proposed
site is located on an inland waterway which contains a marina ‘
across the Street and another marina across the waterway.

The entire proposed motel complex has been leased
(subject to the outcome of these proceedings) to the Dutch Inns
of America, a well known, national motel chain syndicate which
has made a complete and: %horough study of the proposed site.
According to its studies, based upon the brochure admitted into
evidence, it is conv1nceé that this motel can be operated
successrully only if it had the privileges of a liquor license.
In describing the proposed facility and its relatlon to the
communlty9 the brochure states as follows: 4 .

"It is the philosophy of Dutch Inns of America,
Inc. to provide only the finest, first class
facilities. There 1s a vast. market in the middle i
income traveling public which demands a motor- inn
complex which is greatly expanded over the standards
of motels in the past years. Through our studies
we feel that people want to stay at a full. facilléy
motor inn. When they arrive, they like to pull up
as close to the door of their room as possible and
have the privacy of entry and éxit to their -own room.
A good restaurant-on the premises is now a 'must' for
the traveler wants everything at one location, a good
meal at reasonable prices, a place to relax and enjoy
themselves and have a drink in the cocktail ‘lounge,
take a swim in the pool with their family, allow the
children to play in a supervised playground area on the
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premlses take a relaxing -sauna bath or just stay .
in their soundproof room and watch color television."__

And further in ‘the same brochure, 1t was stated‘v

S g "The management of Dutch Inns of Amerlca, Inc.
~--has conducted a feasibility study in the Upper .-

- Township area to determine the need for a first
class, full faclllty motor inn of Dutch.Inn . : ﬁ
standards. It is unusual to find such a site which
naturally adapts itself to the facilities we are ;_“‘

- planning as that in Upper Township located near the-,
bridge spanning the Inland Waterway on New Jersey -
Route 585, This garden~type setting overlooking a
planned marina and planned development complex, " %,
including shopping center, service station, an& ‘many
other services, is.badly needed, for there is no full

- facility motor inn development within several miles
which will offer complete services such as the pro-w
posed motor inn. : :

"The benefits to be derived from thls prOJect

are many fold. The fact that the Dutech Inn will have

a dining room, serving the flnest cuisine, with a . -

‘capacity of 500 seats will be an importan% combination

 to encourage people to come here as a central gatherlng

© ‘point. Since Dutch Inns is dedicated tosa very high '

- ealiber of operatlon and its facilities will be strlctly;
. first class, it is fully expected that 1t w1ll cater to
,;ponly the finest type of customers. ' C —

o "The proposed operatlon would not be fea31ble :
-~ unless all of the facilities planned are 1ncorporated.
... The reason for this lies in the seasonal business’
. available to the area. Facilities must be of major
size to accommodate the deluge of visitors in the-
summertime. However, they must also be complete
- enough to encourage not only local residents but -
.L]people from nearby metropolitan areas to Journey to
*-thls area in the off season.": o .

Allan Bergh (the. munic1pa1 clerk) testlfled that thls g;"

, municipallty which consists of sixty-five square miles, presentlv
has eight. llquor 11censes, of which seven are plenary retail - -
consumptlon llcenseSDand one a plenary retail distribution llceﬂse.

‘There are three licenses presently in the Marmora section, one- of
which (the Tuckahoe Inn) is ‘located approrlmately Lhree to: four

mlles from the proposed site. , o

o Sam Beyel (who holds the plenary retall dlstrlbutlon‘ 3
. license for a package store about five hundred feet from the ' . -
- “proposed site) testified that he has no objection to the proposed
. transfer; that, indeed, such transfer would be in the best in- v
“terests of the comnunléy "The: way I'look at it, we're a prosperous
. community., Let's put it that way, We have no industry other . =
" than the Atlantiec City Electric .Plant, which has a--which is an 4.f:
eighty-million~dollar plant there." And further: '"We need a
" new.school ‘and different things, and the way it was explained to
me at that meeting there would be about {5,000 in ratables. coming
in with no children to go to school, anything like that, no’ roads
to maintain, different things like %hat, no fire protection
" because they were putting in-sprinkler systems and everything’ )
vhat they had in these plans.  So I thought it would be good for .
~ the community." He added, "I think it's nice to look at something
-instead of meadow 1ands. I've been living on the meadow for Lhe

Y
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 1ast‘fourteen,yearsa" He -concluded that siﬂce the ohlj place.

“where alcoholic beverages with meals could be obtained is the =
Tuckahoe Inn, located about three or four miles from the proposed.

.~ site, the transfer. herein would be advantageous to the community.

L James Twist (the holder of a plenary retail consumption -.
~ license, who operates a restaurant and tavern--the proposed o
- transferor) testified that his property hdd suffered considerable
damage because of erosion and storm damage, and he desired to
have this transfer approved. -He noted tha% on a previous
. application for a new license, the county liquor dealers ;
.assoclation, of which he is a member, objected., but that the.
said association was ‘now in favor of the proposed transfer,
Finally, he hoted that two of the licensees in the Marmora
section had expressed approval of the said transfer; and he
personally feélt the'! such transfer would be in the best interests
of the towmship.. o . L
Appellant produced Fred Blank, Jr.; the real estate -
salesman who negotiated the lease of this property. He similarly
gndorsed the proposed transfer and set forth his reasons as
ollows: ‘

- "I think it would enhance it, because the Dutch
Inn is a nicely designed edifice. We are dealing with
a piece of land now that's just salt meadow; has been
since God created it. It would be, in my opinion, a
valuable ratable for the Township, since it will not
be in any heavy expenses on their school system. and
~ that the Towmship presently enjoys a tax bonanza L
- from a newly constructed electric’ company plant, e
which they get for use tax, which some day may not
be all theirs," ' ' - _ '

Blank further testified that some of the Committeemen were
.apprehensive that patrons consuming alcoholic beverages might
be observed by persons driving on the highway., It was to obviate
this apprehension that a basic plan of the motel was changed so
- that "it [would] place the swimming pool in such a position that
if drinks were served at tables around the swimming pool it could.
not be observed from the highway." Following those conversations
Alth members of the Committee, the architect was instructed by
appellant to make these basic changes,

In further support of its petition, appellant

produced Joseph Hyland, a licensed engineer in this State who

also serves as official engineer for the City of Ocean City.
" He had testified before the Committee in support of this -

application, with specific attention to water and sewer facilities
. and the general suitability of the grounds for the structures.
- In his opinion, this site could be adequately equipped with a

.sewer disposal system. He also stated that traffic would not be
“adversely affected or markedly increased by the operation of this
‘facility with a liguor license. He expressed it in these words: -

"Well, I feel the tourists and vacationing public
are gojng to be there with or without this restaurant.
The heavy daily peak population in Ocean City is a

- hundred thousand people, and a good percentage of

" those people are traveling over This road. Whether
or not this particular structure is here or not, - g
T don't think it's going to have that big an effect
on the traffic count on that road." ' .
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He added that there would be ample parking facilities and that

"he new of no other problems which might adversely affect the -

. communi’cy. .

. John Holland a community planner with an impressive
experience background and qualifications, served as director of
the county planning board from 1953 to 1962, and was a consultant
to the Upper Township planning board during the development of the
present zoning ordinance. He is a taxpayer and property owner in
.this communlty and appeared to be Thoroughly familiar with the

- area in question. It was his opinion that this site was

- particularly suited for the proposed facility becauvse (a) it
would be located in a commercial zone; (b) the highway accommodates |
an even traffic flow so that there would be no adverse effects .
with respect theretos (c) the one facility rather than "strip

business" (meaning & nnmber ‘of ~smaller ‘enterprises) would ellminatei_i

individual driveways "in and out all along.that roadway interfering
with the movement of traffic;™ (d) there would be no deleterious

effect with its operation of a liquor licenseé because serving of
‘aleoholic beverages would be incidental to the principal use of

the motel-marina. Thus, he concluded that the use "that's

proposed is absolutely a logical use of that piece of property,

probably the best type of use that they could permit there."

‘And he did not believe that the Committee could anticipate any ;",-

problem which would operate to the detriment of the community 1n-q;
- the grant of this appllcatlon. : . N

I then asked Whether in his opinion, there Was a . o
prospect of a population exp1031on in this Township. He replled*=

"Upper Township, the area around Marmora 3
‘especially, I would say, will experience this, too. -
Strathmere, I doubt it, unless there's a. lot done to i
correct the problems they have with erosion there.": f”

"And further:

“Mthis is a growing communlty. Especlally now,;*i
I would say--now, these men here probably can R
know more. about what's actually going on there than :
I do, but since they have gotten this power . company.
this has become a very attractive place for people
to build their homes? because the tax rate, as“I said,,w
temporarily dropped.” , .

On behalf of the Committee, Committeeman Leonard
‘Migliaccio testified that he voted to deny the application
because he felt there were enough licenses in the area to :
take care of the needs of the community and "I think it would .
~ probably cause a traffic problem." The Township was not a resort
- community but, rather, a small community which did not have much
. prospect for future growth, <At the meeting at which this
application was considered, there were about. twenty-five or ,
~~ thirty persons present, the majority. of whom he. felt were opposed
- to the application. He voted to deny the application for the
additional reason that he felt the residents of the. area were
opposed to such transfer "and I intend to respect the people of
that area." : \ :

On cross examinatlon, he expressed the feeling that
traffic would be increased because of the large number of
persons driving in from Ocean City, He conceived that the
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community would have a small increase in population dufing the
- next five or ten years, but it would not be substantial.

Committeeman Michael Kruk testified that he voted to
deny this. application becdause he felt there were enough licenses
in this area and "the people of the area objected to it." e
explained that at the hearing below, about six or sevemrpersons
spoke 1ln opposition. He took into consideration the fact that
this community has about 3,000 permanent residents, of which
about 1,200 or 1,500 persons reside in the ‘Marmora-Beesleys
Point area, He noted that there were three taverns and one
liguor stores; the two nearest ones were about a half-mile and
the Tuckahoe Inn about three miles from the site. It was his
feeling that. this community was mostly a residential community
which attracted few transients.

On cross examination? he admitted that Roosevelt

Boulevard was zoned "commercial" for the purpose of in vcing
commercial enterprises to come into the community, and that the
purpose was to attract transients to the business area. IHe also
admlitted that he had expressed the opinion to a representative of
“appellant that he was actually in favor of the transfer and was
prepared to vote in favor of the application, but that he was
"scared when three or four church people showed up" at the meeting.
Finally, he admitted that he felt, and still feels, that the motel
itself would be an asset to the community, but he did not approve
of the introduction of the liquor license to the proposed site,

On this point he was closely questioned by counsel for appellant
about a conversation which took place before tlie meeting.

Counsel asked: ‘ :

"Q ...We were talking about a transfer for a
liquor license, is that correct?

A Yes,
Q And you knew that, didn't you?
A Yes,"

I then asked him the following:

"The Hearer: Well, do I understand that regard-
less of your own conviction with respeet to your vote
on the application that you are guided by what you
consider to be the important popular sentiment with
respect to the application?

"The Witnesss That's right."

He explained that while this motel would be an asset so far as
transients were concerned, would increase tax ratables, and
would provide employment of local personnel, it would not be of
much benefit to the community itself.

. Committeeman Rudolph Edling testified that he similarly
“ voted to deny the application because he believed (1) this
“facility would create a traffic problem and (2) the residents
were opposed to it.. On cross examination, he admitted that he
‘owns a fourteen-room motel in the Marmora saction but that,
“although He was in favor of the motel being built, he was
nevertheless opposed to the transfer of a liquor license.
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A Two clergymen testified in opp031tlon to this
'appllcatlon, both at the hearing before the Committee and at
this plenary de novo hearing on appeal,  Both clergymen were =
conscientiously opposed to any ligquor facility because the
sale of alcoholic beverages is contrary to the doctirine of
their faith.

William Trout (a resident of this area) testified in
opposition to this application because he felt that the facility
would cater primarily to transients and would create a traffic
hazard.

Wayne Burkeltt (another resident, who lives about
three and oneé-half miles from the site) also was opposed to th1>
transfer, He was asked: ,

"Q Are you opposed generally to the sale of
alcoholic beverages, period?

A Yes.

Q You do oppose the sale of alcoholic beverages
under any circumstances?
p

A Yes, "

I have set forth in considerable detail the testimony
reflected in the record herein in order'to develop a proper
perspective with respect to the Committee's determination. From
my evaluation and analysis of the testimony, I am persuaded that
the proposed transfer would be in the best 1nterests of the

~community. Conversely, therefore, I feel that the denial of the
appllcatlon was unreasonable and arbitrary. :

The Committee clearly felt that a motel, as contemplated
'by appellant, if constructed on this site at a cos% of well over
one million dollars, with suitable restaurant, recreational and

marina facilities, would be an asset to the communlty. The
members agreed that the ratables would be increased and that
marsh meadowland would be transformed into a ‘developing and
productive business area. Since their only objection is to the
sale of alcoholic heverages at these premises, I find thils reason
insubstantial in view of the fact that the application is not
made for the grant of a new license but for the transfer of an
existing license from a residential to a commercial zone, in a
presently undeveloped section of the Township.

It is well known that the motel industry is one of

the largest and fastest growing industries in the country. A
motel, bJ definition, is a commercial structure catering to
automoblle tourists. 1Its traditional function is to provide not
only lodging, but food and drink and other amenities for the comfort

travelers using the said motel. It is entirely unrealistic
to operate on the parochial and static principle that the sole
consideration in granting or denying an application for a liquor
license to a motel is the benefit that will accrue to local
residents, Every community has a responsibility not only to its
residents but also to transients and persons from other communities
patronizing the establishment. It is inconceivable that in zoning
this area as a commercial area, the Comnittee intended to limit
its facilities solely for the benefit of its residents,

This community, like all others in the State, will be
affected by a general population explosion, with an expected



Al

BULLETIN 1761 - PAGE 9,

increase in New Jersey of five or six million persons within the

" next ten years, It is quite apparent, and the Committee does not

disagree, that a motel such as contemplaLed would be an asset to
the Township and an instrument in its growth. The farden State
- Parkway has an exit on Roosevelt Boulevard which leads to Ocean
City, a meighboring summer resort, and it can be expected that

" this section will greatly benefit from the influx of transients.

\

I am partlcularly 1nf1uenced by the testimony of Holland

(the city planner) who, in a well-reasoned discussion of the
traffic situatlon, expressed the feeling that the proposed motel
would not increase the traffic problem. Roosevelt Boulevard is a
well constructed and wide hlghway, with side roads and adequate
accesses. Any business located on this boulevard will attract
traffic if it is to survive and prosper, but I do not believe any
unusual traffic problem will be created by the introduction of a
liquor license in the operation of this motel. Additionally, it
should be noted that ample parking facilities are provided on this
sixty-seven acre tract. Similarly, the motel complex will be
operated by an experienced lessee in

police problems will be minimal. Furthermore, we are assured
that this area is Well policed by the New Jersey State Police.

a high class manner so that

It is assumed that the licensee will operate its

business in a decent and law~abiding manner. Violations of the
Alcoholic Beverage Law or municipal ordinances pertalnlng thereto
will, of course, subject its license to possible suspension or
revocation, Cf., Monmouth County Retail TLiguor Stores Association
et alss Ve Mlddletown et al., Bulletin 15724 Item 1.

The other llquor licensees in this area, the nearest of

whose premises is located about nine-tenths of a mile from the
proposed site, do not object to the grant of this application,
The only other licensee which operates a restaurant, but no
lodging facilities, is the Tuckahoe Inn, about three or four
miles from these premises. It must be emphasized that the
Committee is not opposed to the operation of a motel and marina
at this site, but is opposed only to the sale of intoxicating
beverages. &s

explained in Silver Sands Motel, supra:

"Tt should also be observed that the motel already
ex1stse and. many of the objections with respect to )
parkln09 noise and possible property depreciation are
objections raised to the operation of the motel and
restaurant. Whether or not the license is ultimately
granted will have no effect upon the continued
operation of the present premises. I conceive
therefore, that those objections are insubstan%lalA
where they relate merely to the introduction of a
liguor license to the present operation."

Although in the matter sub Jedice the motel does not

presently exist, it is difficult to understand how a motel would
be beneficial but would be a detriment 1f the transfer of this
license were granted Since it is .abudantly clear, on the basis -
of the realities of the situation and comumon experience, that
this motel could not be operated successfully without a liquor
license and, indeed, would not be constructed if a license is

not granted I belleve it is unreasonable to deny this application
in view of %

he factual complex herein presented.-

The attorney for the Committee cites Fanwood v. Rocco,

supra (59 N.J.Super. 306), in support of the doctrine that the
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municipal issuing authority i1s in the best position to judge
" whether or not a transfer of a license to a particular area would
‘be in the public interest. The factual setting in the case gub
judice is clearly distinguishable, however, from Fanwood. In
Fanwood, a transfer was sought of a plenary retail distribution
license ‘to an area of the Borough in which no tavern or package
- store "had ever been permitted.". Fanwood is a residential
communlty whose boundaries form a rectangle roughly a mile square.
It had two taverns and one package store located on the outskirts
of the Borough, very close to its borders. Rocco sought a
transfer of his package store to a point in the exact geographic
center of the Borough, described by witnesses as-"a place where
teenagers congregate.," It was also a block away from a church.
A majority of the residents of the Borough.objected to the transfer.

- In the maitter sub judice, the proposed site is a con-
siderable distance from the residential areas; the problem of
teenagers or children congregating riear or coming in convact with
this facility is not present; nor is the site near any schools or
churches. I, therefore, find that the factual complex in
Fanwood is dissimilar and significantly different from that in
this matter. , :

- I also wish to observe that, of the six or sevem
persons who objected to the grant of this application, two were
ministers who were conscientiously opposed to the sale of
alcoholic beverages under any circumstances. The other objectors
were members of these churches whose doctrinal precepts, which
they supported, required opposition to such sale., ©Significantly,
it should be mentioned that, subsequent to the action by the
Committee and before the hearing on this appeal, a petition
expressing opposition to this application was circulated and
signed by members of two churches whose doctrines oppose the sale
of alcoholic beverages. : ‘

Petitions are always influential as a medium for
presenting the views of a group. However, the mere counting of
noses cannot serve as a substitute for the considered determination
of the local issuing authority in fulfilling its obligation and
responsibility in .its designated capacity. Petitions are given
weight after proper discount for self-interest and the often
irresponsible way in which they are signed as friendly accommodation -
without considered thought of the contents or of arguments on the o
other side., The weight to be given a petition must, in large }
measure, depend on what it states, who signs it, and how it accords
with the policy and common sense of the officials responsible for
the administration of the law and whose duty and privilege it is
to hear both sides., Dunster v. Bernards, Bulletin 99,-Item 1.

The manner and the place in which this petition was signed under-
mine its qualitative effect and the weight which should be
accorded thereto, .

Additionally, I have the feeling that the Committee

did not personally feel strongly against the grant of this
application but was influenced by extraneous factors. So, for ‘
example, Committeeman Kruk testified that prior to the meeting, he
was advised that the other Committeemen seemed to be inclined to
support the application. As he expressed it: "Well, if they're
in favor of it, I'1l go along with it... DBut at the hearing it
vas-~it is my opinion that if you're going to have a public

_ hearing for anything you must go by the voice of the people. And
this is why at the hearing is where I changed my mind, because I
found that there were several church people and different ones in
the area felt that they didn't want this establishment there.
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And this is why I changed my opinion of whether to have it or
-“no? to have it." I then asked the following: ' 8

"The Hearer: Well, do I understand that regardless
of your own conviction with respect to your vote on the
application that you are guided by what you consider to
be the important popular sentiment with respect to the
application? : '

"The Witness: That's right,.,"

4 Finally, counsel for the Committee points out that a

- prior application filed by another corporation for the issuance of
a new license for a motel to be built at this same location was

. denied several years ago. Tara Bay Club v. Upper, Bulletin 1627,

- Item 1. Therefore, "while perhaps the principles of res judicata
should not be strictly applied in the present case, certainly
this prior decision should be given great weight in detlernining
the case at bar." »

. The present application differs substantially from the
prior application in these respects: (a) the prior application
was one for the creation of a new license (as differentiated from
a transfer herein sought) which was vigorously opposed by sone
eighty-five to ninety residents including the local tavern
- ‘association (in the present instance, only six or seven persons
‘appeared in opposition and the local tavern association supported
‘the transfer); (b) it is apparent that local sentiment has undergone-
a significecant change since the only persons who really opposed :
this application were members of a church with doctrinal commit- -
ments against the sale of alcoholic beverages under any circumstances.
. Cf. Lubliner v. Paterson, 33 N.J. 428, If the present application
were one for a new plenary retall consumption license, the various
- arguments raised, including the populational argument, would be
persuasive, However, as pointed out in Blanck v. Magnolia, 38
N.J., 48%, "The test in the establishment and issuance of liquor
licenses is whether the public good requires it." '

7

: - My canvass -of the entire record and the arguments of
counsel compel the conclusion that approval-of the application for
- ~transfer of the said license would be in the best interests of
the community and that, conversely, denial thereof was against
‘the logic and sum of the presented facts. Cf. Hudson Bergen . °
County Retail Liguor Stores Assn. v. HoBoken, 135 N.J.L. 5023
Millie & Paul's Corp. w. Hampton, Bulletin 1758, Item 1.

II

‘ Although the above is dispositive of this matter, I
consider it imperative to.comment briefly on the second substantive
allegation of appellant's petition, because it pertains and is - '

relevant to the very fundamentals of effective and impartial
alcoholic beverage control, . . o

' , 'Appellant éhargesfthat'in two situations, the'Commiftee-,
was improperly motivated in reaching its determination herein. .

(a) The first sitvation relates to the admitted owner-
ship of a fourteen-room motel by Committeeman Bdling who voted to
deny the said application. This motel is located on Roosevelt
Boulevard in the Marmora-Beesleys Point section, approximately nine-
tenths of a mile from the site of the motel proposed to be con-
structed by appellant. Although Edling's motel does not have a
liquor license, appellant contends that hls ownership thereof
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- constitutes a conflict of interest. He reasons that Edling
must have been influenced by his apprehension that a large, modern
motel so near his own facility might affect his -business. Edling
denies that this entered into his consideration when he voted to
deny the transfer. In fact, he insists that he favors the con-
struction of appellant's motel provided it would not have a
liquor license. The attorney for the Committee, in a memorandum
submltted forthrightly acknowledge5°

. "Perhaps it would have been better for Mr.
Edling to disqualify himself prior to the hearing
before the Committee on this matter. However,

-~ there is no evidénce to indicate that Mr. Fdllng

“ownership of this motel in any way affected his
Judgment or the judgment of the Committee in
regard to this application for transfer."

Where an interest is so remote that it cannot be
logically conceived to have an adverse effect on the action of
a member of the Committee, it will not be deemed prejudicial or
disqualifylng. However, %he ownership of a competltlve enter-
prlse of the same nature does bring into focus and raise a
serious question of a possible conflict of interest. As the
court pointed out in Aldom v. Borough of Roseland, 42 N.J. Super.

495, 502:

. "The interest which disqualifies is not
necessarily a direct pecuniary one, nor is the
amount of such an interest of paramount . 1mportancec,
It may be indirect; it is such an interest as is.
covered by the moral rule: No man can serve two
‘masters whose interests conflict. Basically the
question is whether the officer, by reason of a -
personal interest in the matter, is placed in a '
- situation of temptation to serve his own purposes
to the prejudice of those for whom the law .
authorizes him to act as a publlc official., And |
in the determination of the issue, too much o
refinement should not be engaged in by the courts -
in an effort to uphold the municipal action on the : -
ground that his interest is so little or so 1nd1rect,»:w
Such an approach gives recognition to the moral - e
philosophy that next in importance to the duty: of the’
officer t6 render a righteous judgment is that of-
doing it in such a manner as will beget no suspicion
of the pureness and 1ntegrity of hlS action. "

Or, as the Supreme Court stated in Pvatt Ve Mavor and
Coun01l of Dunellen, 9 N.J. 5#9, 557

. "The 1nfectlon of the concurrence of tne 1nterested
person spreads; so that Lhe actlonAdf the whole body 7;7
- is av01dable we . ‘ ' o ' B C

CGf. Zell v. Borough of Roseland 42 N J.Super. 75.

- (b) The second 81tuat10n presented in appellant's
challenge is the admission. by Committeeman Kruk that he was
_influenced by the fact that approval of the transfer would harm
“him politically. XKruk admitted that if he voted for the grant
~of this application, he would be "killed politically." He also
asserted that he was in favor of the grant of this application
before the Committee's hearing thereon, and was advised by
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Committeeman Kensil that the other members of the Committee were
- in favor of it at that time. However, when he arrived at the
meeting, "I changed my mind, because I found that there were
several church people and different ones in the areca felt that
they didn't want this establishment there. And this is why I
changed my opinion of whether to have it or not to have it."

] As was pointed out in Hackensack Motel Corporation V.
Little Ferry, Bulletin 1648, Item 1: -

. "The grant of (or the refusal to grant) a liquor
license involves action. judicial in nature., Dufford
v. Nolan, 46 N.J.L. 87. The standards are no less
exact In the case of judicial actions. The duty of
the judge 1s to discover objective truth. If the
judge has any personal favoritism or bias or friend-
ship or partiality, his action becomes distorted, Cf.
Cardozo, Nature of the Judicial Process, 173."

Cf. S & L Associates v. Washington Township et al., 61 N.J.
Super. 312.

. Perhaps Caesar's dictum might be helpful in this
context: "What touches us ourself shall be last served." Public
officials, acting in a quasi-judicial capacity, must act in such
manner as to reflect a genuine regard for the public interest and
welfare., Acting in their own interest, such as in thi$ case,
must be discouraged for, if such practice is permitted, the
public will no longer have confidence in the impartial administation
"of the Alcoholic Beverage. law in the State of New Jersey. The
two situations presented hereinabove might well arouse a sense of
scepticism on the part of the public as to the impartiality
and good faith of' the Committee's action herein.

Considering all the facts and circumstances, I conclude
that appellant has established, by a fair preponderance of the
evidenge, that the action of respondent in denying appellant's
application for transfer was unreasonable, erroneous, and an
abuse of its discretion. E

I find that appellant has sustained the burden imposed -
upon it under Rule 6 of State Regulation No, 15 and it is
therefore recommended that the action of respondent Commi%tee
be reversed. '

Conclusions and Order

——sen

Pursuant to.Rule 1% of State Regulation No. 15,
written exceptions to the Hearer's report and argument in support
thereof were filed by the attorney for the respondent, and answers
to the said exceptions were filed by the attorneys for the
appellant, '

_ - One of the exceptions challenges the Hearer's
conclusions that the transfer of the subject license from a
residential to a commercial section of this community would be
in the best interests of the community. He argues that "the
transfer of this license from premises which are operated as a
non-conforming use will not be of benefit to the community, since
there is nothing to prevent the continued use of  these premises

. for a commercial enterprise..... A commercial enterprise con-
~ tinuing to operate from this building will cause a continuance of
the parking and other problems which now exist.," And further,

"Strathmere is a resort community located within the Tovmship
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and the transfer of this license from that village will leave
. 8trathmere with no restaurant. which can serve alcoholic boverage."

‘ This Division has looked w1th favor (subjcct of course,’
to the facts Iln each particular case) to the transfer of liquor
%iieguidhgrog gogidential %reas to commercial areas. Cf,
Filadelphia dnd Bverly v. Parsippany-Troy Hills et al., Bulletin
1404, Item Ly Henderson v. Leaneck ot al., Bulletin 1558 Ttem 1,
Maliken v, Neptune City, Bulletin 915, Ttem 25 Witty's Liquors,
Inc,. v. Rahwa Builetin 1261, Item 1j Cimarosa Ve Maywood -
?%llegln 1073y Ttem 9 Protos V. Newarl ot als, Bulletin 869,

em De

As the Hearer delineated in his report Strathmere,
Qwhere the license is presently located, is a residential Sectlon
‘of this Township which has a population of thirty-five families
as winter residents and approximately one thousand persons during
the summer season. The license is located as a non-conforming
use in a converted dwelling, with insufficient parking facilities
and, as counsel for the respondent notes, a continuance of other
problems which now exist. According to %he testimony of the
proposed thansferor, this area has sustained a tremendous losg
of ratables since the 1962 storm wherein two hundred nlnetyufouf
homes and other structures were destroyed. While respondent's
“attorney represented that a substantial sum of money has been spent
recently to reconstruct the bulkhead in this area, the fact is ‘
that there has been additional recent erosion in %hat entire area,
Furthermore, the transfer of this license from that area has - ,
apparently not met any resistence on the part of any of its. re31dento‘
because no resident therein has voiced an objection to this transfer
either at the hearing before the Committee or atthis plenary de novo
hearing. See Hudson Bergen County Retail Ligquor Stores A33001at10n '
Vo Hutherford et al, Bulletln 931, Item 3. ‘

' I agree with the Hearer that the transfer of this
property to the Marmora-Beesleys Point section, which has been ,
_specifically zoned for commercial purposes by the Townshlp, would
. .be in the best interests of the community. This area is completely
- separated from the residential area by the Garden State Parkway,
- is not.near any schodls or churches, and appears to be ideally
. suited for this enterprise., Since tne nearest liquor licensed
- premlses is at least a half-mile away, I do not consider that
© there. is an undue concentratlon of such facilities therein.

The fact that'the Township in its wisdom zoned this
area for commercial use indicates that it was desirous of having
this meadowland developed to attract business not only“ from

- local residents but from non-residents and tourists as. wéﬂ. The
~future of this community is. clearly identified with such far- ..
sighted approach. . If- there is to be commercial development, it
4must follow as a logical corollary that traffic will be attracted
and will therefore increase. This is true regardless of whether
~.a . motel with a llquor license is constructed or whether a series
‘of ‘other businesses is built on this site. One cannot expect to
‘have the benefit of a commercial area without an increase in
,1traff1c as a concomltant thereof.

L The fact is that the Townohip has approved the plans
g for the construction of a motel., It is difficult to conceive that
" the introduction of a liquor license will so materially increase

“ the traffic pattern as to make the same objoctlonable and act
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. adversely to the,intefests,of'the comnunity. Indeed, the experts
- who have testified all agree that there will be no such material
increase, ‘ ' i S

- Counsel .for the respondent argues that there is no .
police force available which could adequately police. these '
premises or the trafiic into or out of these premises. As was

- noted by.the Hearer and as was set forth hereinabove, any
‘commerclal enterprise or a series of commercial enterprises in
this area would require a certain measure of police protection,
but there is nothing in the testimony to show that this will
require more than that which would be necessitated by any other
business -or businesses which would be constructed therein. It
must also be' presumed that appellant's premises will be conducted
in a law=-abiding menner. : : C

Respondent's counsel asserts that "the only real -
benefit to Upper Township. would be the increased tax rovenue
resulting from the addition of a new tax ratable." However,
he reasons that "The Township at present is in sound financial
condition with a low tax rate and little need for increased
revenues" because of a large income which it receives from a gross
receipts tax paid by the Atlantic City Electric Company, a large
generating plant which has recently been constructed in the
Township. This is quite a remarkable argument which the residents

~of this community would be interested to note. While it is ’
pleasant to record that at least one community in the State is
no longer in need of additional tax ratables, it is difficult,
as a practical matter, to accept that premise especially in view
of the erosion conditions which exist in the Strathmere sectior.
The residents will surely agree that there is room for development
of communal facilities and services which additional tax ratables

- would produce. While, of course, our determination does not turn

- upon the effect on the tax ratables, I do not consider this argument
.of substantial merit. : a

‘ I agree with the Hearer that the introduction of this
license to this area would represent a fair distribution of
licenses among the residents of the Township and would serve

not only the needs of the local population but also those _ of the
~transient population., The proposed new site is located on’
Roosevelt Boulevard, which:is a main highway between Ocean City
and the Garden State Parkway and Route 9. As noted hereinabove,-
I feel that the motel, and the marina which will be part of the
motel, would serve the best interests of this developing community.
.There has been nothing to indicate that any unusual problems
will arise by reason of this transfer. ‘ :

: 1 have examined the other exceptions and find that’
they have either been answered in the Hearer's report or are
- lacking in merit, . , _ » ‘

: _ Having carefully examined the entire record herein,
including the transcript of the testimony, the exhibits, the
articulate memoranda in summation by counsel for the appellant
and respondent, the Hearer's report, the written exceptions
filed thereto and the answers to the said exceptions, I concur
in the findings and conclusions of the Hearer and adopt them as
ny conclusions herein. Hence I shall enter an order as recom-
‘mended., : »

Accordingly, it is, on this 15th day of September 1967,
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ORDERED that the action of the respondent be and the
. same 1s hereby reveroed' and it is furthor

\

, ORDERED that the respondent approve appellant's .
appllcatlon and transfer the said license upon completion of

the premises in accordance with the plans submitted with
: appellant's appllcatione

STATE LICENSE - NEW APPLICATION FILED

Sassone Importers & Distributors, Inc.
337 Fifth Street

Newark, New -Jersey
Application filed November 10, 1967
for person-to-person transfer of
Plenary Wholesale License W-60 from
Dodd Importers & Distributors, Inc.

(//,

New Jersey State Library



