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State of New Fersey

OFFICE OF ADMINISTRATIVE LAW

INITIAL DECISION
OAL DKT. NO. EDU 2639-90
AGENCY DKT. NO, 71-4/90

CAROLYNN A. PAUZE,
Petitioner,
v.
WILLARD R. YOUNG, III,
Respondent.

Peter E. Moll, Esq., for petitioner

Willard R. Young, IlIl, respondent, pro se
Record Closed: April 25, 1990 Decided: April 30, 1990
BEFORE JOHN R. TASSINI, ALJ:

STATEMENT OF THE CASE

Petitioner alleges thaet respondent, Willard R. Young, IlI, a member of the
North Hunterdon Regional Board of Education ("Board") and the operator of an insurance
agency, has involved himself in a conflict of interest because he has actively participated
in Board actions relating to school bus transportation and because he has acted as agent
for companies and/or individuals who provide school bus service to the Board. Petitioner
demands relief, including (1) declaratory judgment holding that the respondent was in a
conflict of interest and (2) an order removing respondent from the Board and from the
ballot where he was a candidate for a seat on the Board in its April 24, 1990 election.

New Jersev Iy An Equal Opportunity Employer
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See, N.J.S.A. 18A:12-2; N.J.S.A., 18A:12-3; N.J.S.A. 18A:6-9; N.J.S.A. 52:14B-8; and
N.J.A.C. 1:1-12.6

PROCEDURAL HISTORY

On April 3, 1990 petitioner's letter (motion for emergent relief) and petition
for declaratory judgment were filed with the Commissioner of Edueation
{("Commissioner.”) See, N.J.S.A. 18A:6-9. On that day, the Commissioner transmitted the
matter to the Office of Administrative Law ("OAL") where it was filed as a contested
case and assigned an April 9, 1990 date for hearing the motion for emergent relief.
N.J.S.A. 52:14B-1 et. seq.; N.J.S.A. 52:14F-1 et seq.; and N.J.A.C. 1:1-3.1.

On April 8, 1990, the respondent's attorney requested an adjournment of the
matter because she had just received petitioner's papers and she had not yet had time to
prepare a response to same, [ granted the request and, in view of the Passover holiday,
adjourned the hearing to April 11, 1890, on which day respondent's certification was filed;
the parties stipulated to certain facts; and the parties argued the motion. On April 12,
1990, 1 issued a decision dismissing the demand for respondent's removal for failure to
state a elaim upon which relief can be granted; denying without prejudice the motion for
declaratory judgment holding respondent to be in & confliet of interest; and reserving the
matter of declaratory judgment for later disposition by motion or plenary hearing. By her
letter dated April 17, 1990, the respondent's attorney requested permission to withdraw
from the case and, there being no objection to same, [ granted the request. Because of
travel plans, etc. of the respondent and petitioner's attorney, the matter could not be
heard prior to the election.

On April 25, 1990, petitioner’s attorney (who by then had entered his
appearance in the case); respondent (who by then was pro se); and [ engaged in a telephone
conference, during which the respondent represented and stipulated to faets including the
following: Respondent is the president and owner of 50 percent of the stock of the New
Jersey Insurance Agency, a closely held corporation of the state of New Jersey which
trades as Young & Perry Insurance of Bridgewater, New Jersey. After respondent
assumed his seat on the Board, Young & Perry did receive economic benefit (commissions)
for the service of securing insurance coverage for contractors who have provided and do
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provide the Board with student transportation. As a result of the Board's April 24, 1990
election, petitioner won and respondent lost seats on the Board. Following the discovery
of these faets, petitioner's attorney moved for summary decision on the remaining issue:
did respondent engage in a conflict of interest after assuming his seat on the Board?

FACTUAL DISCUSSION

I PIND the following FACTS, based upon the parties' papers and the
stipulations of April 25, 1990.

Respondent is president and owner of 50 percent of the stoek of the New
Jersey Insurance Agency, a closely held corporation of the state of New Jersey which
trades as Young & Perry Insurance of Bridgewater, New Jersey.

In 1989, the respondent acted as agent in securing insurance coverage for Poit
Bus Service, Incorporated; Dr. John D. Polt; Tri J. Coach, Incorporated; Amwell Valley
Bus Company, Incorporated and others, all of whom have provided the Board with student
transportation. See, P-1, P-2 and P-3.

In January 1990, respondent was appointed to fill a vacancy on the Board.

After respondent assumed his seat on the Board, his agency did receive
economic benefit (commissions) for the service of securing insurance coverage for the

above named school transportation contractors.

During March 1990, the Board and its Transportation Committee, including the
respondent, engaged in debate relative to the benefits and costs of student transportation
provided by the Board versus that provided by private contractors. (Interestingly, one of
the contractors for whom the respondent acted as agent was present and spoke during the
transportation committee meeting.) See, P-4, P-5, P-6 and R-1 (paragraph 5).

As a result of the Board's April 24, 1990 election, petitioner won and

respondent lost seats on the Board. At the Boerd's reorganization meeting in several
weeks, respondent will leave the Board and petitioner will join it.
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In late Mareh 1990, the Board, which provided some student transportation by
way of its own vehicles and drivers, debated the issue of whether to use private
contractors for all student transportation. In that regard, respondent took part in this
debate, voted on a motion and made another motion to invite private contractors to bid on
routes presently served by the Board's own busses, {I have not been asked to void any of
the Board's actions involving respondent's vote because apparently his motion, ete. did not
pass.) See, P-5.

LEGAL DISCUSSION
L Conmflict of Interest

Public policy demands that one who holds public office discharge his duties
with undivided loyaity and from this public policy have evolved the concepts of (1) the
prohibited "inecompatible” conflict that exists when an individual holds two publie offices,
each of which has interests that compete with the other and (2) the potential conflict that
exists when an individual holds an office and has business or personal interests that may
occasionally compete with his official duties.

The doctrine of "incompatibility"” holds that one cannot hold two public offices
where his performance in one office would be subordinate to the other, or subject to its
control or requires him to choose the obligation of one office over another. In such
circumstances, it is not enough for the office holder to abstain from participation when an
area of conflict arises; holding both the public offices is prohibited. See, Jdones v.
MacDonald, 33 N.J. 132 (1960)% Dunn v. Froehlich, 155 N.J. Super. 249 (App. Div. 1978);
Kaufman v. Pannuceio, 121 N.J. Super. 27 (App. Div. 1972); and Visoteky v. City Couneil
of Garfield, 113 N.J. Super. 263 (App. Div. 1971).

Contrasted with the incompatible, prohibited conflict, an official's potential
confliet may be avoided by his (1) abstention from the official body's (Board's) actions
relating to matters from which he may reasonably derive a "special economic interest” or
(2) withdrawal from, e.g. business invoiving his official body (Board.) See, Salerno v. Old
Bridge Bd. of Ed,, 6 N.J.A.R. 405, 412 (1984). In this way, the respondent could have also
avoided violation of N.J.S.A. 18A:12-2, which provides: No member of any board of
education shall be interested directly or indirectly in any contract with the board.
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The respondent, during his Board membership, did through his business receive
sconomie benefit related to contracts with the Board and he did participate in debate and
vote in favor of inviting private transportation contractors to bid to provide
transportation to the Board's students. .

Publie bidding for services to a bosrd of education is consistent with the public
policy of obtaining those services at the lowest reasonable price. See, N.J.S.A. 18A:18A-1
et seq. On the other hand, a publie official may be in a conflict of interest while also
securing an advantageous contract for the public.

There is no definitive test for the determination of whether an official is in
conflict. The determination is a factual one which depends upon the eircumstances of the
particular case. The determination should not be made with a general feeling of suspicion
and instead, should concentrate on whether the relevant circumstances have the likely
capacity to tempt the official to depart from his sworn publie duty. That is, the public
official should not participate in a matter where he might reasonably be expected to favor
or promote a special interest. Cf., Van Itallie v. Franklin Lakes, 28 N.J. 258, 268 (1958).

In these ecireumstances, the contractors for whom the respondent acted as
insurance agent would reasonably be expected to bid on such a contract and, since he and
his agency did not withdraw from the business of insurance ageney for contractors seeking
contracts with the Board, the respondent would reasonably be expected to again act as
their insurance agent.

On the record made here, I FIND and CONCLUDR that the respondent did
involve himself in a conflict of interest. See, N.J.S.A. 18A:12-2 and N.J.S.A. §2:14B-8.

Il. Removal of Respondent
from the Board and the Ballot

A limited number of causes are provided for removal of a member of a board
of education:

Whenever a member of a local or regional board of education shall
cease to be a bona fide resident of the district, or of any
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constituent district of a consolidated or regional district which he
represents, or shall become mayor or a member of the governing
body of a municipality, his membership in the board shall
immediately cease; and, any member who fails to attend three
consecutive meetings of the board without good cause may be
removed by it. Whenever 8 member of a county special service
school distriet or a member of a county vocational school distriet
shall cease to be a bona fide resident of the district, or shall hold
office as a member of the governing body of a county, his
membership on the board shall immediately cease,

Notwithstanding the provisions of N.J.S. 2C:51-1 or any other law
to the contrary, whenever a member of a board of educstion is
disqualified as a voter pursuant to R.S. 19:4-1, or is convicted of
false swearing as provided in section 5 of P.L. 1987, e. 328 (C.
18A:12-2.2), his membership on the board shall immediately cease.
N.J.S.A. 18A:12-3. '

A confliet of interest is not included among the statutory causes for removal
and, since this case does not involve the incompatible, prohibited conflict, therefore, [
FIND and CONCLUDE that the petition fails to state a claim upon which relief can be
granted relative to petitioner's demand for removal of respondent from the Board.

Consistent with the above I also FIND and CONCLUDR that the petition does
not state a claim for relief relative to petitioner's demand for removal of respondent from
the ballot, although that matter is now moot.

Given the above, on my own motion I have DISMISSED the petition's demand
for the relief of removal of respondent from the Board and the ballot. N.J.A.C. Lil-
1.3(a); N.J.A.C. 1:1-12.5; and R. 4:6-2(e).

ORDERS

1 FIND, CONCLUDR and DECLARE that the respondent did involve himself in
a conflict of interest and 1 ORDER the respondent to (1) refrain from participation in
Board actions relating to school transportation provided by private contractors or {(2)
withdraw from any business activity involving school transportation provided to the Board
by private contractors from which there is a potential for the respondent to derive income
or interest,

900




You are viewing an archived copy from the New Jersey State Library.
OAL DKT. NO. EDU 2639-%0

This recommended decision may be adopted, modified or rejected by the
COMMISSIONER OF THE DEPARTMENT OF EDUCATION, SAUL COOPERMAN, who
by law is empowered to make a final decision in this matter. However, if Saul
Cooperman does not so act in forty-five {45) days and unless such time limit is otherwise
extended, this recommended decision shall become a final decision ih accordance with
N.J.S.A. 52:14B-10.

1 hereby FILE my Initial Decision with SAUL COOPERMAN for consideration.

9/30 [50 R oz

DATE o J R. TASSINI, ALJ

Receipt Acknowleidgf e
— / . P - B M
eV, - ;

DATE 7 DEPAR NT OF EDUCATION

Mailed To Parties: /
MY 2 1wl
DATE
km
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CAROLYNN A. PAUZE,

PETITIONER,
v. . COMMISSIONER OF EDUCATION
WILLARD R. YOUNG, III, : DECISION
RESPONDENT. \

The record and initial decision rendered by the Office of
Administrative Law have been reviewed. No exceptions were filed by
the parties.

Upon his careful and independent review of the instant
matter, the Commissioner adopts in part and reverses in part the
conclusions of the Office of Administrative Law for the reasons
which follow.

Initially, the Commigsioner notes the following language:

As a result of the Board's April 24, 1990
election, petitioner won and respondent lost
seats on the Board. At the Board's
reorganization meeting in several weeks,
regspondent will leave the Board and petitioner
will join it. {Initial Decision, at p. 3)

Because respondent no longer is a seated member of the
Board of Education of the North Hunterdon Regional School District,
the relief sought by petitiomer, that is removal of respondent from
the Board for allegedly bEIBg in conflict with it, is now moot.
However, the Commissioner views the question raised in this case as
bexng of sufficient publxc 1mportance to warrant his review of the
merits of whether petitioner is in conflict with the Board. See
Clark v. Degnan, 83 N J. 393 (1980). See also DeRose v. Byrne, 139
N.J. Super. 13Z (App. Div. 1976).

As to the alleged conflict of interest, the Commissioner's
review of the record comports with the ALJ's. ALJ Tassiani found
that respondent did involve himself in a conflict of interest with
the Board. The Commissioner adopts the ALJ’s findings and
conclusions in this regard for the reasons expressed at pages 4-5 of
the initial decision. .

However, the Commissioner disagrees with the ALJ's
conclusions that because a conflict of interest is not included
among the statutory causes for removal of a board member pursuant to
N.J.S.A. 18A:12-3, the petition fails to state a claim for relief
relative to petitioner's demand for removal of respondent from the
Board. The Commiggioner finds, contrary to the conclusion of the
ALJ, that the matter before him concerns the disqualification of a
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board member pursuant to N.J.S.A. 18A:12-2, not removal of a board
member pursuant to N.J.S.A. 18A:12-3. Consistent with N.J.S A.
18A:6-9, the Commissioner’'s authority to hear and determine
controversies and disputes, whenever a challenge arises concerning
whether an incongistent interest exists involving a board member
under N.J.S.A. 18A:12-2, the Commissioner is obliged tc resclve the
dispute and to act to disqualify any such individual found to be in
conflict with his or her duties as a board member. It cannot
seriously be argued in the face of well-established case law such ag
Edgar Brown and Oliver Brown et al, v. Board of Education of the
City of Newark, 1984 S.1L..D. 671, aff'd State Board 683 that the
Commissioner lacks authority to disqualify board members in
violation of N.J.S.A. 18A:12-2.

In the instant matter, having determined that respondent
herein has engaged in an inconsistent interest with the Board, the
Commissioner rejects the ALJ's determination that the petition fails
to state a claim for relief within the Commissioner's authority to
grant. Rather, the Commisgsioner concludes that prior to the school
election on April 24, 1990, when respondent's bid to secure a seat
on the Board was defeated, respondent was disqualified from serving
on said Board as a result of the events elaborated upon by the ALJ
in the initial decision. N.J.S.A. 18A:12-2

Accordingly, for the reasons expressed herein, the initial
decision in this matter is affirmed in part and reversed in part.

As a final note, the Commigsioner observes that the ALJ
below issued an Order on Motion for Emergent Relief in this case on
April 12, 19990, which was never transmitted from the Office of
Administrative Law for the Commissioner's review pursuant to
N.J.A.C. 1:1-12.6(i) and (j). 1Instead, at the end of the judge's
recommended initial decision on Motion for Emergent Relief he
affixed the following language:

This order may be reviewed by Commissioner of
the Department of Education, Saul Cooperman,
either wupon interlocutory review pursuant to
N.J.A.C. 1:1-14.10 or at the end of the contested
case, pursuant to N.J.A.C. 1:1-18.6. (at p.7)

The Commissioner would draw attention to the distinction
between interlocutory review, Commissioner review of which is
triggered by appeal by the parties at the time of the ALJ's
disposition of the Motion, or at the end of the case, as
distinguished from emergent relief which requires Commigssioner of
Education review within 45 days of the ALJ's disposition of the
Motion for Emergent Relief. In the instant matter, because the
Commissioner was not served with a copy of the Recommended Initial
Decision on Motion for Emergent Relief, the matters heard by
Judge Tassini on April 11, 1990 and decided on April 12, 1990, were
adopted by the passage of time without the Commissioner's review
pursuant to N.J.A.C. 1:1-12.6(j).

COMMISSIONER OF EDUCATION
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State of New Jersey
OFFICE OF ADMINISTRATIVE LAW

INITIAL DECISION
OAL DKT. NO. EDU 3012-89
AGENCY DKT. NO. 104-4/89

JOHN R. BARRON,
Petitioner,
V.
BOARD OF EDUCATION OF
THE BOROUGH OF OCEANPORT,
MONMOUTH COUNTY,
Respondent.

Richard K. Sacks, £sq., for petitioner

Peter P. Kalac, Esq., for respondent (Kalac, Newman & Lavender,
attorneys)

Record Closed: October 30, 1989 Decided: April 30, 1990

BEFORE RICHARD 1. MURPHY, ALJ:

Statement of the Case and
Procedural History

Petitioner John R. Barron, a tenured middle school principal employed by the
respondent Oceanport Board of Education (Board), appeals from that Board’s action
in withholding his 1989-90 employment and adjustment salary increments under
N.JS.A. 18A:29-14, as arbitrary, capricious, unreasonable and unwarranted under
the circumstances as alleged. The Board claims that it had a reasonable basis to
withhold petitioner’s increment because of his inadequate handling of an alieged
extortion incident between students at the Maple Place School and because of an
overall deterioration in the behavioral climate of the school due to lack of adequate
discpline.

NewJderavy Is An Equal Qpportanity Employer
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John R. Barron filed his petition of appeal with the Commissioner of Education
pursuant to AJS A 18A:6-9 on Apnl 10, 1989, it was answered on Apni 17, 1989,
The matter was referred to the Office ofAdministrative Law on April 24, 1989 for
hearing as a contested case pursuant to N.J.S.A. 52:14F-1 et seq. And a telephone
prehearing conference was held on August 8, 1989. The hearing was held in W.
Long Branch on October 24, 25 and 30, 1989, when the record closed. At the
hearing, | GRANTED John Barron’s motion to amend his petition to include both a
violation of the Open Public Meetings Act (N.JS.A. 10:4-6 et seq.), because of the
Board's alleged conduct of a close session meeting on February 13, 1989, and a
violation of fundamental constitutional due process rights in connection with that
meeting. The decision date was extended until April 30, 1990 because of a heavy
backlog of overdue opinions resulting from a pending public utility case and other
matters not related to this case. | regret any hardship or inconvenience that this
unavoidabie delay may have caused the parties.

lssue

The question presented is whether the action of the respondent Board of
Education of the Borough of Oceanport in Monmouth County in withholding
petitioner’s employment and adjustment increment was without good cause under
N.JS.A. 18A:29-14 and therefore arbitrary, capricious and unreasonable under the
circumstances.

Findings of Fact

The material facts are not in dispute and they invoive an allegation of extortion
at the Maple Place School in the fall of 1989 which the Board felt was inadequately
dealt with by the petitioner, who was and is principal of the school. The basis for the
Board’s action in withholding petitioner’s increment on March 16, 1989 is contained
in a letter from Robert L. Price, Superintendent of Schools:

[oln Wednesday, March 1, 1989, | will recommend to the Board
of Education that any salary or employment increment that
would normally be due you for the 1989-90 school year be
withheld and that your salary for 1989-90 school year be the
same as your salary for 1988-89.

The reasons for this recommendation are made on the basis of
my investigation into the extortion incident that occurred at

Maple Place and the handling of discipline at Maple Place in
general. The specific reasons are as follows:

.2-
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1. Failure to communicate with the parents of the alleged
victims and boys responsible for the extortion
throughout your investigation.

2. .. Eailure to.communicate with me regarding the extortion
matter throughout the investigation.

3. Faslure to resolve the fact that extortion was taking place
in the school. ‘ .

4. Failure to communicate to me that the police department
called regarding the possibility that there was extortion
taking place or had occurred.

5. Having, or ailowing, victims of the extortion to be
responsible for telling their parents about the situation
before personaily contacting the parents.

6.  Failure to keep documentation about you investigations
into the matter of extortion.

7.  The fact that the parent of the child who shot the paper
clip that hit another boy in the eye was never contacted.

8. The behavioral dimate of the school was allowed to
deteriorate to an unsatisfactory level due to lack of
adequate disciplinary measures. [P-22]

Former Superintendent Price, who had worked with Principal Barron for ten
years, testified that he generaily directed principals, inciuding petitioner, to keep
him informed of what he described as student "incident,s” which he defined as any
activity where a student became involved in an unsatisfactory manner. Principals
and teachers were required to complete teacher disciplinary notices on probiem
students (P-1), and also to make office referrals describing incidents and steps taken
in response. Dr. Price referred to several of the Board's written policies concerning
discipline, to which the parties stipulate. Under policy 5114 (P-14) principals are
given the power to suspend students for ten days or less following an informal
hearing, and for longer periods after a full hearing {P-14). In the cases of pupils who
are guilty of continued serious misconduct which interferes with the opportunity of
other students to carry on their learning activities, the principal is required to
exhaust ail means of bringing about a correction of the misconduct and shall bring
the case before the superintendent,” and expulsion may be recommended to the
Board, after the parents or guardians are advised and interviewed, and a full due
process hearing granted.
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As an overall statement of student discipline, the Oceanport Board set forth in
policy 5144 (P-15) that it "wishes to ensure the physical and mental health, safety,
and welifare of students in the schools and to maintain an orderly environment
conducive to lgarning. Therefore, each staff member shall share responsibility for
supervising the behavior of students, and shall enforce the requlations developed by
the Superintendent to implement this policy.” The policy also makes clear that
parénts and guardians are to be afforded adequate opportunities to work with
school staff in helping, supporting, and correcting students (Ibid). The school district
also adopted a policy of cooperation with law enforcement agencies requiring the
principal to prevent students fram being interrogated by outside authorities
without the knowledge of school officials and the parents or guardians and other
measures {(P-17). Principal and Superintendent are also empowered by Board policy
to inspect the students’ school lockers in pursuing its in loco parentis relationship
and also to "employ every safeguard to protect the well being of those children . . .
Discovery of illegal or dangerous materials shall be reported to the office of the
Superintendent immediately” (P-18).

None of the policies adopted by the Board expressly set out the obligation of a
prificipal to communicate with the Superintendent, as well as involve parents, or to
document investigations into pupil misconduct. Dr. Price stated that he wanted to
be Kept abreast of problems with students and indicated that he required principals
1o report by phone when any incident occurred. Principals were expected to exercise
their administrative judgment and discretion in deciding which matters were serious
incidents that should be immediately reported to the Superintendent and Board.
Prior evaluations of petitioner Barron by Dr. Price were offered and accepted as to
the policies and track record on such communication (as well as to argue that the
withholding of petitioner's increment was unduly harsh in light of his prior
satisfactory performance). Dr. Price’s evaluations of petitioner, in addition to
finding his overall performance satisfactory, noted that he had in 1985 “"shown
firmness when necessary and compassion as needed” in supervising and observing
personnel, had followed and implemented all Board of Education policies, and had
prepared or supervised preparation of reports, records, lists and all other paperwork
appropriate to school administration, which was an area of strength for him. In the
area of student contact, guidance and counseling in 1985, and, again, thisis relevant
only in that it tends to show a prior policy or pattern of communications and goes to
the penalty, Dr. Price concluded that “the overall discipline of the school has been
very satisfactory,” except for the 7th grade which was getting a bit “out-of-hand”
according to the teachers. Dr. Price also noted that the petitioner brought about a

!
T .4-
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change and finished the year in a satisfactory manner, although he noted that “Mr.
Barron must stay on top of this situation next year and promote a more positive
attitude on the part of the teachers.” [P-3 at 2] )

Mr. Barron was also described by Dr. Price as “very protective” of his student
“children,” with a monthly report of all activities for the Superintendent of Schools
that was “comprehensive! excellent!” (P-3 at 4). Petitioner's rapport with both
parents and the police department was described as very good and excellent in 1985
(1bid). Dr. Price also rated as satisfactory petitioner’s maintenance of records and
responsibility for all other duties assigned by the Superintendent of Schools: “Atno
time have | ever hesitated to cail on Mr. Barron for assistance beyond his normal
duties. Mr. Barron has been extremely cooperative” (Id. at 5). Dr. Price’s evaluation
of petitioner for 1986 also found him satisfactory in all areas, including cbserving
and implementing Board policies and regulations, governing student conduct,
maintaining records, and relating to parents and the police, and Dr. Price also noted
that-he had “witnessed encounters between Mr. Barron and individual students. |
found him to be able to personable when appropriate and firm when warranted” (P-
4 at 3). Principal Barron’s monthly report of all activities, needs, etc., for the
Superintendent of Schools was found to be “very comprehensive!” (Id. at 5).

Similarly Dr. Price evaluated Mr. Barron's performance as satisfactory for the
1986 school year for July through December and noted that he was "pleased” with
the behavior of the students and that several “severe problems” were being handled
appropriately, but that some family situations were beyond the principal’s control,
aithough communications had been maintained by him (P-5 at 2). Dr. Price
observed that “through many conversations, it is apparent that Mr. Barron s
knowtedgeabie about the individual students and expresses his care for their well-
being” {Ibid). The annual evaiuation for the 1986-87 schooli year again found Mr.
Barron satisfactory in all areas and, as to student conduct, guidance and counseling,
Dr. Price noted that “Having substituted for Mr. Barron on many occasions | know
firsthand that the overall student behavior is very satisfactory. The children do not
disrupt classes, the movement in the halls is good and recess is satisfactory” (P-7 at
3). His monthiy reports to the Superintendent continued to be "informative, on time
and comprehensive” and he continued to have satisfactory relationships with the
parents and favorable relationships with the local police {P-7 at 5). Records
continued to be properly maintained in the 1986-87 school year and petitioner was
found to respond favorably to any request that the Superintendent made that was
not covered by any other areas.
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in a non-classroom observation report dated May 2, 1988, Dr. Price noted that
he continued to find student behavior very satisfactory and was also satisfied with
the work being done with several “difficuit” students, about whom there had been
fewer complaints that year with no visits from parents {(P-10 at 2). Dr. Price’s overall
evaluation for the 1987-88 school year incduded that Mr. Barron's preparation of
reports continued to be satisfactory (“on time, comprehensive and informative”)
and that student conduct was “an excellent area for Mr. Barron! The discipline (by
my own observation) is very good for a middle school. The ‘problem grade’ seems to
have had a better year in Maple Place than at Wolf Hill {P-11 at 3).

The last evaluation or ohservation report completed prior to mid-November
1988 noted no problems in the area pertinent to this case. Beyond the general
categories of report keeping, student conduct, and reports to the Superintendent,
Dr. Price stated that there was no express procedure for the investigation of rumors
or incidents of student misconduct, and no express policy as to communications with
parents during investigations of rumors of misconduct. There is also no policy or
administrative directive for reports of investigations to the Superintendent, beyond
that of keeping the Superintendent generally informed as to misconduct and
préoblems.

According to Dr. Price, and others, there were several incidents of student
misconduct starting in November of 1988, which were not adequately responded to
by petitioner, and not proamptly communicated to the Superintendent or the parents
involved. These incidents involved two occasions of what has been described as
extortion between students, an incident in which another student’s glasses were
broken, use of profanity by students and failure to contact the parent of a student
who had been struck in the eye by paper clip. It was the accumulation of these
incidents, and petitioner’s alleged failure to control document and communicate
them, that led Dr. Price to the conclusion that discipline had unexpectediy
deteriorated at the Maple Place School due to Mr. Barron’s failure to properly
discharge his duties, which warranted the loss of his increment for the 1988-89
school year.

The most unusual and troubling incident for Dr. Price was that involving the
alleged extortion or shakedown of students by other students. Principal Barron

testified that he first heard allegations of extortion in the fall of 1988, possibly in
late September or early October, when one of the teachers at the Maple Place
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School heard several students discussing the problem. Teachers brought it to Mr.
Barron’s attention and he spoke to the students who had been discussing the rumor.
They stated that they had heard of a studentfgdemanding money in return for not
being physically assauited, a sort of middle sghool protection racket. Mr. Barron
called in the alleged victims, G.F. and D.Y., who denied that any inadent of extortion
had happened. Principal Barron decded to pbserve the victims and the alleged
extortionist and states that he never observed any further problems between the
victims and the alleged extortionist (C.T.). The gnly matter reported to Mr. Barron by
G.F. and D.Y. was an incident in which one of the two had borrowed a sweatshirt
from a female pupil, who said that she would have her boyfriend C.T. “muscle”them
if they didn’t pay for it, but this problem was resolved. Barron stated that he kept a
“close eye” on C.T. after the allegations, from mid-December into January, but saw
no untoward activity by C.T. against the alleged victims. At this point, Principal
Barron did not report this matter to the Superintendent or the police, and did not
contact the parents of the involved pupils.

In mid-January of 1989, petitioner again heard a rumor of extortion, which was
relayed by a parent at a basketball game who had overheard her daughter on the
telephone discussing the alleged “protection” arrangement. Mr. Barron claims that
the parent refused to come to his office to discuss the allegation, and G.F. and D.Y.
denied any further extortion incidents when interviewed. After hearing this rumor
again in mid-January, petitioner was called by Detective lohn Rawley of the
Oceanport Police, who had received a complaint about the extortion. Principal
Barron stated that he gave the detective the names of students he had under
observation in connection with the extortion incident and testified that the
detective said this was a school matter and that the principal was doing all he could.
Mr. Barron did not tell the Superintendent that the detective had contacted him as
to the extortion rumor, and felt that he did not have enough facts to communicate
with the Superintendent on this point, and that such a communication was not
required by policy. Mr. Barron also chose not to contact the parents of the victims
between November 12, 1988 and January 21, 1989, because he felt he had
insufficient evidence in the form of personal observations or testimony from
witnesses that anything along the lines of extortion had indeed occurred.

By January these rumors had reached Dr. Price and on January 21, 1989,
Saturday, the Superintendent calied the principal concerning a fight between two
students, as well as the rumors of extortion. Barron told Price that he had
unsuccessfully tried to observe the extortion and had been contacted by Detective
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Rawley, who provided no information as to the charge. The fact of the extortion
was confirmed to Dr. Price by pupil C.C. prior to his conversation with the petitioner
a meeting was scheduled to determine how to proceed that foilowing Monday,
when Mr. Barran told Dr. Price that he had been unable to confirm the rumors, and
had nothing “firm” to communicate to the Superintendent. Dr. Price replied that he
was “not pleased” by petitioner’s failure to communicate this information and the
Superintendent then took control of the investigation, in which C.7. admitted that
he received money from C.C. on behalf of G.F. and D.Y. for “not picking on them.”
C.T. was ultimately suspended for a 5-day period, in addition to an earlier three-day
suspension for fighting. In order to call off the apparently aggressive and combative
C.T., D.Y. offered money through C.C., and this was accepted. The petitioner spoke
to G.F. and D.Y. on several occasions but claims that they gave conflicting accounts as
to the details of the transaction. Mr. Barron asked D.Y. and G.F. why they had failed
to admit the extortion before and they indicated that they had been embarrassed
and afraid of the consequences.

After completing the investigation with Dr. Price, petitioner concluded that
D.Y. and G.F. were indeed the victims of extortion and he waited to contact their
parents while the students had an opportunity to talk with them first to “clear
matters up,” in light of their embarrassment. The mother of G.F. did not express any
unhappiness that she had not learned of this matter from the principal, but D.Y.’s
father was displeased with not being informed. The whole extortion matter was
wrapped-up according to the petitioner. Mr. Barron explained in cross-examination
that he had not felt that the initial report of the threat concerning the sweatshirt
was serious or presented any imminent danger, although C.T. had a history of
violence and a discipline record that was one of the worst in the school. The
petitioner spoke to D.Y. and the involved female pupil, but did not speak to C.T.
because he conciuded that there was no need to, in the absence of any testimony
that there had been direct threats. Petitioner did not interpret the whole incident as
indicative of any extortion, which he does consider as a very serious disciplinary
problem.

Petitioner also stated on cross-examination that he spoke to the teacher who
had overheard further rumors of extortion before Christmas break, but the teacher
was somewhat unclear as to exactly what she had heard by way of rumor, and the
petitioner decided that he did not have sufficient information to communicate with
D.Y.’s parents, or to pass the matter on to the Sdperintendent. Mr. Barron did advise
several teachers of the extortion allegations, and asked if they would keep their eyes
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open for any threats. He chose to keep his investigation low-keyed and not invoive
the whole staff in order that he might better uncover any dandestine extortion
occurring. He also stated, that aithough he and three staft members were looking
for a sign of extortion, no evidence was uncovered and he had no “confirmed source
or verifiable victim” and chose not to communicate with any parents or the
Superintendent. The petitioner emphasized that he was not aware of any Board
palicy specifying when he must communicate with the Superintendent except in
arcumstances of suspension, and viewed the matter as being left to his own sound
judgment. He also argued that the decision 10 contact parents was left to his
professional judgment, which he reasonably exercised. On the basis of his
conclusion that he was unable to substantiate the allegations of extortion. He
stated that he has frequently communicated with parents over disciplinary matters
in the past, including the parents of C.T., but failed to do so in this instance because
of the absence of any verifiable information as to misconduct. He was also
concerned in this instance with fueling rumors of extortion by calling parents and
viewed such rumors of intimidation and extortion as commonplace in the 7th and
8th grades. '

The mystery of the extortion at the Mapte Place School was initially solved by
concerned parents, who had heard the same rumors that passed on to Princpal
Barron. Denise Manzi, parent of three students in Oceanport, heard her children
discussing protection pay-offs by students and found & note in her daughter’s room
from another pupil asking contributions of protection money. Mrs. Manzi's children
told her that G.F. and D.Y. had been paying money each week so as not to be beaten
up. Although Mrs. Manzi first heard of the extortion in October or November of
1988, she did not speak to the principal about it until the two crossed paths at a
basketball game in the first week of January 1989. However when she showed him
the note sent to her daughter, petitioner replied, according to Mrs. Manzi, that he
was aware of the accusation but felt that it was hard to prove. No effort was made
by the principal to call in Mrs. Manzi‘s daughter for an interview. Mrs. Manazi denies
that the petitioner asked her to come down to his office to discuss it and | FIND as a
matter of fact that the petitioner did not arrange any meeting with Mrs. Manzi to
discuss her allegations, aithough the setting of the conversation, being a basketball
game, was not particularly conducive to making these sorts of arrangements. Mrs,
Manzi also claims that she offered to give Mr. Barron her daughter’s note, which she
na ionger can find, but the testimony was inconclusive on this point.
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As part of the investigation of the incidents of extortion and discipline at the
Maple Place School, the Oceanport Board of Education met in executive session on
Thursday, February 9, 1989 and Superintendent Price gave Mr. Barron notice of this
meeting and of his right to have this matter discussed in public session, (a so-called
“rights” notice”} on February 3, 1989. Further executive session was held by the
Board of Education on February 13, 1989, which was attended by a number of
concerned parents, including Denise Manzi. The minutes of that meeting reflect the
following statement by Mrs. Manzi, and | include it because it was part of the basis
on which the Board of Education acted:

The first time we realized it was a problem was in the
beginning of December. When they [her children] come in
from school they usually tell you what went on. E. [her
daughter] didn't know | was home and she ran in and grabbed
the phone and wanted to know if they killed [D.Y.]. |sat her
down and | knew it was [G.F.] and [D.Y.]. In December | found
a note written to The girls are giving their baby-sitting money
because they don’t want to see these kids beaten up. E. was
outside by the locker when G.F. got his head bashed in. | spoke
to Mr. Barron and explained the situation at a basketball game
one day [the first week of January 1989]. G.F. and D.Y. are
different kids today. They're in a shell and don‘t talk. 1 know it
happened and it shouldn’t go on. He [petitioner] said it is hard
to prove and said thanks for the information. [P-26 at 2]

The mother of D.Y., Margaret Elizabeth Yerves, was also present at the Board's
executive session, along with her husband Dennis Yerves. At the hearing, Mrs.
Yerves essentially reiterated the comments she had made before the Board which
are reflected in the executive session meeting minutes (P-26), and stated that her
son, D.Y., who was classified as neurologicaly impaired, went to the petitioner in the
fall of 1988 to seek his help to prevent C.T. from assaulting and extorting him.
According to Mrs. Yerves, petitioner told her son that there was nothing he couid do
until he saw them hit him. The petitioner never communicated with Mrs. Yerves,
who claims that D.Y. was “in constant torment” due to his abuse at the hands of C.T,,
who extorted a total of $48 between October of 1988 and January of 1989. D.Y.,
who had problems in school due to an attention deficiency disorder, said, his mother
claims, that kids were being beaten by C.T., including pupil G.R., who was sent to the
emergency room. There is no dispute that C.T. did in fact assault G.R. on the school
grounds and was subsequently suspended for three days. Mrs. Yerves did not learn
until January of 1989 that D.Y. had been roughed up by C.T,, or that other students
have been subjected to the same treatment.

- 10 -
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Also at the Board meeting on February 13, 1989 was Greg Roonan, whose son,
G .R., had been assaulted by C.T. and C.C,, resulting in the suspension of CT. Mr.
Roonan did not testify at the hearing but Dr. Price testified as to his conversations
with Mr. Roanap, who had called the parents of C.T. and C.C. and obtained
admissions from both that the extortion had occurred. This is later confirmed by Dr.

Price and the petitioner through interviews with the involved pupils, and the parents

of C.T.

As to the matter of the allegedly extortion, | make the foliowing FINDINGS OF
FACT, which track the reasons specified by Dr. Price in his letter of February 23, 1989
for withholding petitioner’s increment: ‘

(1)

- {2

3)

(4

(5)

(6)

Petitioner John R. Barron failed to communicate with the parents of the
alleged victims and boys responsibie for the extortion;

Petitioner failed to- communicate with Superintendent Price regarding
the extortion matter throughous the investigation;

Petitioner failed to resolve the fact that extortion was taking place at the
school;

Petitioner failed to communicate to the Superintendent that the police
department contacted him regarding the possibility that there was
extortion taking place at the school or that it had occurred;

Petitioner did allow the victims of the extortion to be responsibie for
telling their parents about the situation, before he made any efforts to
contact the parents; and

Petitioner failed to keep documentation about his investigations in the
matter of the extortion.

There is no dispute of fact as to any of the above findings.

Dr. Price’s letter of February 23, 1989 also cites as a basis for withholding
petitioner’'s increment that Mr. Barron failed to contact the parents of a child who
had been shot in the eye with a paper clip by another boy, as well as what
Superintendent Price describes as the deterioration of the behavioral climate of the
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school to an unsatisfactory level due to a lack of adequate disciplinary measures. in
addition to the paper clip and extortion incidents, Dr. Price was referring to incidents
in which a student’s glasses were broken in a fight and profanity was used by
another student. Dr. Price testified that fighting was unusual at Oceanport
compared to other districts. The paper clip incident occurred when student J.J., at
the end of a health class held in the auditorium, shot a paper dip at student D.Z.
Petitioner investigated and found that J.J. was the shooter and, because the student
had had a few discipline problems in the past, petitioner penalized him by assigning
him a safety composition and preparing a note requesting that his parents come in.
Due to an oversight, and distraction caused by the extortion incident and a fight in
playground, the notice was never sent. There is no dispute as to this fact and | so
FIND. There is also no dispute that, in late December of 1988, part of Christmas
vacation, a student’s glasses were bent and broken in an altercation with two other
students at the lockers. Petitioner investigated the matter and found that, in the
aftermath the boys, who had historically been friends, were friendly still and the
student who broke the glasses, C.C., offered to pay for them. Petitioner then
concluded that it was an impulsive act, despite C.C.’s history of discipline. Petitioner,
who spoke to both sets of parents, imposed no penalty, even in the form of essay
writing, because the matter was resolved when C.C.’s parents agreed to pay for the
repair of the glasses. Petitioner thought this adequately conveyed the lesson.

As to the use of profanity by students C.T. and G.R., which occurred in three
incidents cited by Dr. Price in his testimony, petitioner was not aware of G.R.'s use of
profanity, and he responded to C.T.'s use of profanity with a substitute teacher by
giving him a “stern warning as to his mouth and the control of it” and toid him he
wouldn't deal with that particular substitute teacher again. Petitioner was satisfied
that C.T.'s record was improving and decided to give him an opportunity to
demonstrate his changed attitude. There is no dispute as to the facts of these
incidents and 1 so FIND.

Petitioner expressed that his philosophy of discipline was to make sure that
infractions met with fair punishment, which is to be instructional as opposed to
purely punitive. He states that he frequently sought alternative means to suspension
as a way to make the punishment fit the crime or misconduct. He noted no
particular deterioration in discipline after November of 1988, although he felt that
things became "unnerving” as the holidays approached, as was often the case in
each school year. Mr. Barron stated that he had, in the course of his ten years as
principal at Oceanport, become familiar with the Board’s policy manual and
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administrative practice, which were both written and oral. He was not, however,
aware of any written or oral direction as to the conduct of investigations or contact
with parents, which were both left to the sound discretion of the principal. As to
communicationawath the Superintendent, petitioner noted that one section of the
monthly report pertained suspensions of students, with infractions noted.
Warnings, detentions, and other minor dis#iplinary actions were not required to be
reported on any monthly basis. Rumors, allegations and preliminary investigations
were, so far as Mr. Barron knew, left within the professional judgment of the
principal. Nor was there any formal policy requiring communication with the
Superintendent after contact from the police. There is no dispute, the parties
stipulate, that Dr. Price did not, prior to Ngvember of 1988, criticize or have reason
to complain of communication probiems involving petitioner during his ten years of
service as principal at the Maple Place School. :

At issue is whether the above facts provide good cause for the action of the
Board of Education in withholding petitigner’s increment for the 1988-89 school
year. There s no dispute that there was no written policy regarding communication
with parents following incidents of misconduct by students at school, nor were there
any written policies as to communication with the Superintendent or police
department, or documentation of investigations,

Arguments and Conclusions of Law

Petitioner acknowledges that his burden is to show that the Board's action in
withholding his increment on March 16, 1989 was arbitrary, capricious, and
unreasonable and without showing of insufficiency or other good cause. He notes
that there is no allegation of insufficiency involved here and argues that there is no
other good cause in his conduct, because he violated no policies concerning
communication with the Superintendent, police or parents and acted reasonably
and soundly in exercising his discretion as a principal. He also argues that the Board
violated his fundamental right to due process when meeting on February 13, 1989
when it held a hearing to which it invited members of the public and effectively
deprived petitioner of his right to confrontation. He argues that it would be
fundamentally unfair to withhold his increment on the basis of directions as to
communication which were not previcusly given to him and thus are pretty much
after the fact. He maintains that his overall record was highly satisfactory and any
errors of judgment in handling the extortion matter was an isolated incident and
not sufficient to support the drastic sanction of withholding of an increment.
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The Board argues that it had good cause to withhold petitioner’s increment,
and was not obliged to give him notice of his deficiencies and an opportunity to
correct them, . which only reiates to the tenure charge of inefficiency and not the
withholding of an increment. Oceanport maintains that the circumstances of
petitioner's handling of the extortion incident, as well as other examples of
deteriorating disapline such as fighting, profanity, and paper clip shooting do to
create a scenano of rapidly deteriorating student behavior which is attributable to
petitioner’s lack of active discipline for a period which warrants withholding of his
mncrement.

Boards of Education are empowered to withhold increments under certain
circumstances:

[alny board of education may withhold, for inefficiency or

other good cause, the employment increment, or the

- adjustmentincrement, or both, of any memberin anyyearbya
recorded roli calt majority vote of the full membership of the

- board of education . . . The member may appeal from such
action to the commissioner under the rules prescribed by him.

The commissioner shall consider such appeal and shall either
affirm the action of the board of education or direct that the
increment or increments be paid. . . . [N.JS.A 18A:29-14.
emphasis added]

Annual increments are “in the nature of a reward for meritorious service to the
school district” and are a management prerogative that serves the purposes of
"affording teachers economic security and of encouraging quality in performance.”
See, North Plainfield Education Ass'n v. Bd. of £d. of North Plainfield, 96 N.J. 587, 593
{1984}, see, also, Bernards Township Board of Education v. Bernards Township
Education Association, 79 N.J. 311, 321 (1979). Lack of knowledge on the part of
teachers and principals as to the criteria used by a school superintendent to make a
recommendation of withholding of an increment can render that action arbitrary,
especially when based on only one criterion of evaluation. See, Basile v. Bd. of Ed., 2
N.JAR. 199 (1980).

The purpose of the Commissioner’s review on appeals of withheld increments is
to determine whether the Board had a reasonable basis for its conclusion, and not to
substitute his judgment for that of the Board and redetermine for himself whether a
teacher’s performance had in fact been unsatisfactory. See, Kopera v. Bd. of Ed. of
Town of W. Orange, 60 N.J. Super. 288 (App. Div. 1960). A single incident alone if
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intentional and sufficiently serious can provide a basis for withholding an increment.
See, Smilon v. Mahwah Bd. of £d., OAL Dkt. No. EDU 6441-87, aff'd N.J. Comm. of Ed.
(May 13, 1988), reversed N.J. State Board (January 4, 1989). Although
Superintendeui&ﬂce cited the general deiérioratian in the behavioral climate of the
school, the primary basis for withholding petitioner’s increment was his handling of -
the investigation of the alleged extortion and his failure to communicate with the
Superintendent and parents. Aithough | found above that petitioner did indeed fail
to communacate with parents of the victims and alleged extortionist pupils, and also
failed to communicate with the Supernntendent or keep adequate documentation
about the investigation, | CONCLUDE that these matters alone do not warrant
withholding of an increment because the petitioner was exercising his professional
judgment and discretion and was not guided by any clear written or verbal policy as
to how to handle such an investigation.

But, aithough the principal did not violate any written or clear verbal policies
of the Board, | further CONCLUDE that he did fail to properly discharge his
overriding duty and obligation to protect students by promptly and effectively
investigating and resolving ailegations of extortion at the Maple Place School and
that this failure constituted good cause far withholding his increment. A principal’s
primary duty is to maintain discipline and order at school and to protect the physical
safety and well-being of students. When allegations of extortion were made to the
petitioner he responded by, firsy, tatking to the students who denied or minimized
the allegations, and then by conducting his own investigation in which he observed
the alleged victims and extortionist, and found insufficient evidence to refer the
matter to the Superintendent or to notify affected parents. Even after being
contacted by Detective Rawley, who had heard of the allegations of extortion,
petitioner did not assertively pursue an investigation by talking to parents, or even
by talking to C.T., who is alleged to have been the mastermind of the extortion plan.
Consequently, C.T.'s extortion by the threat of violence continued and protection
payments were made from lunch money and baby-sitting receipts and other
resources that the intimidated students were able to come up with. Yet the
petitioner was satisfied with the denials of the alleged victims, who, if the
allegations were true, would have compelling reason to continue to deny the
extortion. By waiting and watching and not involving, or even notifying, the
Superintendent or the affected parents, principal Barron failed in his foremost duty
to maintain discipline and protect the safety of students. The Board’s action in
withholding his increment because of this failure was for good cause within the
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meaning of N.1.S.A. 18A:29-14 and was not arbitrary, capncious, or unreasonable so
as to warrant reversal by the Commissioner.

A principal i1s not expected to solve schoolyard crimes with incisive ease of a
Lieutenant Columbo, but must exercise reasonable care and diligence in protecting
students from threats of violence and extortion by their peers. The means chosen by
the petitioner to investigate the serious allegations of extortion and intimidation
were the ineffective and unreasonably restrained ones of watching and waiting
without contacting. parents, communicating with the Superintendent, or even
interviewing the alleged extortionist, who had a history of physical violence.
Because of petitioner’s failure to take reasonable and effective action to investigate
the allegations of extortion, or to inform a higher authority of the allegations he
permitted a small reign of terror to exist at the school for several months. This was
an unacceptable state of affairs and was caused primarily by the petitioner’s failure
to take effective action to investigate the allegations of extortion by contacting the
parents, interviewing all students involved, and communicating with the
Superintendent. Even though the petitioner was not required by written or verbal
policy to take these actions, it was his duty to take reasonable and effective steps to
promptly and thoroughly investigate allegations of acts of extortion which were
taking place on the grounds of the school that he was charged with overseeing. No
principal should be hetd strictly liable for failure to uncover misconduct, but it is not
unreasonable for a Board of £Education to expect and demand that a principal will
take those reasonable actions most likely to thoroughly investigate and swiftly
resolve serious allegations of misconduct,” and this the petitioner failed to do, as
discussed above. On that basis, | CONCLUDE that the action of the Oceanport Board
of Education in withholding petitioner’s increment for the 1989-90 school year was
supported by good cause under N./.S.A. 18A:29-14 and was not arbitrary, capricious,
or unreasonable.

I further CONCLUDE that any procedural defects in the process used by the
Board of Education did not negate the factual good cause basis on which the Board
acted and shouid not be relied upon by the Commissioner to reverse the withholding
of petitioner's increment. On the basis of the above findings of fact and condusions
of law it is ORDERED that the action of the Oceanport Board of Education in
withholding the annual salary increment of petitioner John R. Barron is AFFIRMED,
and is being supported by good cause under N.LS.A. 18A:29-14,
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This recommended deasion may be adopted, modified or rejected by the
COMMISSIONER OF EDUCATION, SAUL COOPERMAN, who by law is empowered to
make a final decision in this matter. However, if Saul Cooperman does not so act in
forty-five days and uniess such time limit is otherwise extended, this recommended
decision shall become a final decision in accordance with N.J.S.A. 52:14B-10.

1 hereby FILE this Initial Decision with SAUL COOPERMAN for consideration.

DATE RICHARD J. MURRHY, AL} =~

Ay@wﬂ 20 zc{7o /Zm«J/P Lo i<

Receipt' Acknowledged:

5—/{ /70 D e i

DATE ;i DEPARTMENT OF EDUCATION

Mailed to Parties:

DATE
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JOHN R. BARRON,
PETITIONER,
' : COMMISSIONER OF EDUCATION

BOARD OF EDUCATION OF THE : DECISION
BOROUGH OF OCEANPORT,
MONMOUTH . COUNTY,

- RESPONDENT.

The record of this matter and the initial decision of the
Office of Administrative Law have been reviewed. Petitioner's
exceptions and respondent's reply theteto were timely filed pursuant
to N.J.A.C. 1:1-18.4 and are summarized and excerpted below. :

Petitioner first argues that the procedural defects alluded
to by the ALJ at page 16 denied him even the most basic due process
and should thus have been found fatal to respondent's actions. He
states:

It is respectfully submitted that the procedural
defects unduly prejudiced petitioner and violated
the very elementary right of due process. It ig
not disputed that the Board held a private
meeting with parents of the district on
February 13, 1989, (P~26). Mr. Barron received
a Rice notice which afforded him the opportunity
to have the discussion in public rather than in
private. (P-23). He was not afforded the
opportunity to attend the meeting, listen to the
testimony and evidence presented by the parents,
or cross-examine the people addressing the
Board. In effect, the Board held a hearing on
February 13, 1989, and excluded petitioner from
attendance at the hearing.

While a Board does not have an obligation to
afford a teaching staff member a hearing with
respect to the withholding of an increment,
fundamental fairness requires that, if a hearing
is held, the affected staff member must be
invited to it and be given the opportunity to
hear witnesses and cross~examine them.
Fitzpatrick v. Montvale Boro.  Board of Education,
1969 SLD 4. Once Resgpondent Board undertook to
congider evidence in the form of testimony from
parents which related to petitioner’'s conduct, it
was obligated to afford petitioner the right to
attend that meeting and participate in the
hearing. In the matter gub judice, the right to
attend the hearing was crucial since the very
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testimony offered by the parents was the basis
for the recommendation of the Superintendent on
which the Board based its decision.

(Exceptions, Point I, at pp. 1-2)

Petitioner next obje¢ts to the ALJ's finding that
petitioner violated his duty to protect students, particularly since
no opinion was offered as to what would have constituted appropriate
action under the circumstances and it is undisputed that there were
no policies or procedures to guide petitioner in exercising his
professional discretion. He avers:

Petitioner, in his professional judgment, acted
as he thought best wunder the circumstances.
While the Superintendent may  have acted
differently, such a difference of style or
opinion 18 not a sufficient basis to conclude
that petitioner did not act appropriately. The

Random House Dictionary, Concise Edition, 1983,
defines appropriate as *suitable for a purpose or
use."” There was no testimony or evidence

presented tuat petitioner acted contrary to
established or recognized standards for conduct
in a similar situation. The incident or series
of problems which were presented to petitioner
required his daily professional judgment. He and
only he was in the school environment daily
dealing with the students involved. Caution was
exercised because Mr. Barron did not want to cast
blame without sufficient basis. This is not a
situation in which the principal did nothing.
Rather, Mr. Barron regularly observed and spoke
with the students involved. While he may have
had suspicions, he never felt he had sufficient
basis to confront parents or take disciplinary
action,.

It is interesting to note that the parents who
took time to complain about Mr. Barron to the
Board of Education never took the time to come to
school to see Mr. Barron and express to him their
fears or concerns. It was only after some
students admitted what they had done was action
taken. Mr. Barron tried to have students tell
him what was going on, but petitioner was met
with denialg on each attempt.

Hindsight is always easier than making decisions
under the circumstances as the events unfold.
Petitioner acted and behaved as he thought
appropriate in hig professional judgment under
the circumstances. The testimony and evidence
presented by petitioner clearly showed that he
did not violate a duty or obligation to protect
his students. The action of the Board reflects a
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reaction ' to parental ©pressure and was not
warranted under the facts presented.
(Id., at pp. 2-3)

Finally, petitioner objects to the severity of penalty for
this one incident, given his documented history of overall excellent
performance and the fact that hig action constituted not willful
misconduct or disregard of accepted norms but a different

rofessional opinion as to how to deal with a particular situation
in the absence of district guidelines. He argues:

Petitioner has not been cited for disregarding
district policies or directives and, in fact, the
district has no policy or administrative
directive governing the handling and reporting of
investigations. The Respondent district, by
withholding petitioner's increment, has
identified the way in which it would like
investigations to be handled and has sought to
penalize the petitioner for not acting according
to standards developed after the incident was

concluded. Fundamentsl fairness precludes the
retroactive application of standards of
conduct. , (Id., at p. 3

In reply to petitioner's first exception, respondent
{hereinafter "the Board") contends that petitioner had ample notice
of all occasions when the Board intended to discuss the incidents
forming the basis of his increment withholding, referencing three
Rice notices in evidence (R-1, R-2 and P-23), and that in each case
petitioner declined to have the matter discussed in public.
Further, a Board committee met with petitioner prior to the final
meeting at which it made a full report to the Board on petitioner's
handling of discipline, go that he was not denied an opportunity to
be heard. Moreover, Superintendent Price wrote to petitioner on
February 23, 1989 (P-22) to notify him and apprise him of the
reasons that he would be recommending increment withholding to the
Board on March 1 (the Board so resolved on March 16, R-6).
Petitioner was thus afforded both ample notice of the Board's
intentions and substantial opportunity to respond, factors which
clearly distinguish the instant matter from Fitzpatrick, supra,
wherein petitioner had no notice that his increment was to be
withheld and no opportunity to speak on his own behalf.

The Board addresses petitioner's second exception by noting
that the ALJ was under no obligation to identify and define what
might have constituted a prompt and effective investigation in this
case; it was enough for him to find, as he did on page 16, that what
wag done was totally insufficient under the circumstances and
therefore the Board's decision to withhold an increment was
warranted, The Board construes petitioner's third exception ags an
argument that the single incident involved herein does not
congtitute a basis for withholding, and replies that if gingle
incidents can be found to warrant dismissgal of tenured staff, they
certainly can be found to justify withholding of increment.
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_ Upon careful review of this matter, the Commissioner finds
no bagis to upset the Board's determination to withhold petitioner's
increment.

Initially, the Commissioner is unpursuaded by petxtxoner’s
argument that he was denied procedural due process. Petitioner was
properly notified of all meetings at which the matters that
ultimately formed the basis for his increment withholding were
discussed and, had he so chosen, could have requested any or all
such meetings to be held in public where he would have been free to
attend, if not necegsarily to participate, as neither Rice rights
nor decisional law confer an entitlement in this area. Moreover,
after the disputed meeting and prior to the decision to withhold his
1ncrement, petxtxoner met with the committee of the Board charged
with investigating these matters and thereby had full opportunity to
be heard on his own behalf. Finally, petitioner received both due
notice that the superintendent would be recommending withholding,
and the reasons for it, and notice of the meetings at which the
Board would be discussing this recommendation. Petitioner therefore
had ample opportunity to respond to both the allegations against him
and the concerns of the Board and the super1ntendent

The case cited by petitioner to the contrary (Fitzpatrick,
supra), as noted by the Board, stands only for the proposition that
before an increment can fairly be withheld the affected staff member
must be notified and ngen an opportunity to speak on his own
behalf. Standing alone, it does not support petitioner's contention
that the Board's procedure was fatally flawed because petxtxoner did
not attend or participate im the ipitial closed session at which
parents expressed their concerns on discipline at Maple Point.
Indeed, that meeting did not even deal with the eventual increment
w1thhold1ng, but served only as the gtarting point of the district's
énvestzgatzon of the matters that eventually led to the withholding
ecision

Moreover, the Commissioner cannot concur that the jinstant
matter represents nothing more than a difference of profegsional
opinion as to how to handle a particular situation, as alleged by
petitioner. Clearly, what led to the Board's «criticism of
petitioner's procedures was not that they failed to conform to
desired practice or standards, but that they were demonstrably
ineffective in resolving serious discipline problems to which they
nonetheless continued to be applied. It may well be that in
chooging and continuing with his methods petitioner was merely
exercigsing his professional discretion in an area where the Board or
superintendent provided no guidance; however, when the results so
seriously called petitioner's judgment into question, particularly
over a period of many months, the Board cannot be faulted for
considering these matters in its assessment of his performance for
the year. On the contrary, in the absence of such consideration,
evaluation of any staff member whose essential duties entail
significant exercise of professional discretion would be rendered

meaningless.
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Accordingly, for the reasons expressed therein together
with the additional reasons set forth above, the Commissioner adopts
the initial decision of the O0ffice of Administrative Law affirming
the action of the Oceanport Board of Education in withholding
petitioner's increment for good cause pursuant to N.J.S.A. 1BA:29-14,

IT IS SO ORDERED.

COMMISSIONER OF EDUCATION
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State nf New Jersey

OFFICE OF ADMINISTRATIVE LAW

INTTIAL DECISION
OAL DKT. NO. EDU 8669-89
AGENCY DKT. NO. 288-9/89

IN THE MATTER OF THE TENURE
HEARING OF DONALD W. CHRIST,
CHERRY HILL SCHOOL DISTRICT,

William C. Davis, Esq., for petitioner, Board of Education of Cherry Hill School
District (Davis, Reberkenny & Abramowitz, attorneys)

Steven R. Cohen, Esq., for respondent (Seliko{f & Cohen, attorneys)

Record Closed: April 2, 1990 Decided: May 4, 1990

BEFORE NAOMI DOWER-LA BASTILLE, ALJ:

The Board of Education of Cherry Hill School Distriet (Board) certified tenure
charges against Donald W. Christ on September 11, 1989 alleging one incident of conduct
unbecoming a public school teacher. On November 13, 1989, the Commissioner
transmitted the matter to the Office of Administrative Law (OAL) for determination as a
contested case pursuant to N.J.S.A. 52:14f-1 et seq. At a prehearing conference on
December 20, 1989, the parties agreed that two of the three issues posited should be
determined on the papets.

The Board's contention at prehearing was that respondent was convicted and
forfeited his position, thus rendering a plenary hearing on the charge of conduct
unbecoming a teacher unnecessary. Respondent's position was that an Administrative Law.
Judge (ALJ) has no jurisdiction to interpret the forfeiture statute and declare a forfeiture
of position. In the event the ALJ determined jurisdiction, respondent then argued that the
contempt judgment issued by the Superior Court is not for an offense subject to forfeiture
of position under N.J.S.A. 2C:51-2.

New Jersev Is An Equal Opportunity Employer
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On March 12, 1980, the undersigned ALJ issued an opinion on motion which
determined the issues of jurisdiction to interpret the forfeiture statute and of whether or
not the contempt of court imposed on Christ was an offense subjecting him to forfeiture
of employment. My order and decision dated March 12, 1990 is made a part of this initial
decision by reference. Having determined the threshold issue of jurisdiction positively
and the forfeiture issue in favor of respondent, I heard the remaining issue of conduct
unbecoming a teaching staff member at plenary hearing on April 2, 1990. The record
closed on that date. A list of exhibits entered into evidence is appended to this decision.

The basic conduet of tenured mathematics teacher Donald Christ which the
Board alleges was conduct unbecoming & teaching staff member sufficient to warrant
dismissal, was not disputed. On June 5, 1989, Christ drafted and signed in the name of
George Shubie, his mathematics department chairperson, a letter on the letterhead of the
Cherry Hill Public Schools. The letter requested postponement of Christ's divorce case
scheduled for June 12 and 13, 1989 on grounds that Christ's end of the school year duties
made it imperative that he be present during the last week of school, when his court
appearance had been scheduled. Christ had asked Shubic to sign such a letter on his
behalf to delay the court proceedings, but Shubic had refused. Christ gave the letter to
his attorney who forwarded it to J.8.C. Gaydos; in reliance upon the letter Judge Gaydos
postponed the divoree hearing. The eivil contempt adjudication followed. Respondent’s
factual presentation focused on his state of mind at the time of his action, the reasons for
it and the reasons why the sanction of dismissal should not be imposed. In addition to
respondent, he presented as a witness, James P. King, a part-time teacher in the Cherry
Hill distriet and colleague in one of respondent's supplemental employments who served as
a confidante to Christ during the period just prior to the divorce proceeding.

King testified that he and Christ sold insurance for Phoenix Mutual Life
Insurance Company out of its Marlton office. Christ called or spoke to him every day
between March 1988 and October 1989 "to vent his problems"” eoncerning the ongoing
divorce proceedings and his finanecial problems. King described Christ during this period
as extremely nervous, under duress, constantly biting his nails and "a driven man." Christ
told King he did not really want the divorce, and that he felt everything was being taken
away — his wife of many years, his children and his place to live. King noted that Christ
was "quick with people" self-absorbed with his problems and not a nice person to be
around during that period. Only three weeks alter meeting King, Christ asked him for a
loan of $5,000, citing terrible problems with creditors and the need to save his home.
King
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refused. King believed that Christ felt his houseé was the last thing he had to hang on to.
He needed money immediately for refinancing the house and for creditors. King was
aware Christ had various jobs, including selling insurance and selling swimming pools, in
addition to his teaching position. King believed Christ eventually obtained the money.
After his divorce in October 1989, Christ would call King only about once a month.

Respondent testified that he is now age 40 and still lives in the marital
residence in Medford to which his family moved in 1976. He married when he was 13
years oid on July 31, 1976, having known his wife since 1969. He began working as a
teacher fbr the Cherry Hill Distriet in September 1973, the same year he graduated from
college. In 1978, Christ and his wife opened a helth food store in Medford where they
lived. His wife worked from 10 a.m. to 3:30 p.m. and respondent worked from 3:30 p.m.
until closing. The business was so successful that in 1981, Christ took out a $55,000
equity loan on his house and opened & second store in Voorhees, While his wife ran the
first store, they hired a manager for the second, but Christ worked there from 3:30 p.m.
to closing at 9 p.m. Unlike the Medford store, there was competition and high rent at
Voorhees, and the second store lost money, but Christ was hopeful, and allowed the first
store to support the second for two years; both were forced to close by 1984 or 1985.
Christ testified that he was sued by ten or twelve creditors, "mostly” due to business and
liens were placed on his house. Cross-examination revealed that the creditors were not
"mostly” business creditors, but included various Atlantic City casinos.

According to respondent, the business failure placed a tremendous strain on
the marriage because "we were used to & certain life style" and made "three or four
times" the salary of a school teacher. In school years 1986-87 and 1987-88, respondent
took a leave of absence to go into other business. It is not of record why the School
District would grant a leave of sbsence for such a purpose. In March 1987, respondent's
wife filed for divorce. The couple had two children, aged five and three. During his leave
of absence, respondent had tried several jobs to try to make more money than he made as
a teacher. He had a stock broker acquaintance who told him he could make substantial
money as an insurance salesman. Christ had been working at Phoenix Mutusl in Mareh of
1987, when his wife filed for divorce. He claimed that when he came home in September
1987, his wife was gone and had taken most of the furniture. He also stated that he
learned in September that no bills had been paid after March 1387, and that the bank was
foreclosing on the house.
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Respondent’s interest was to save the house. He felt that his wife was trying
to foree foreclosure. During the period of high income, Christ had put very substantial
monies Into improving the property. He was afraid it would be sold at a sheriff's sale and
his last tangible asset would be gone. He also felt that it would affect visitation of his
children since he had no other place to live, After his wife moved away in September
1987, the court ordered that the house be placed on the market. Fortunately for Christ,
his wife had placed a high price on it and it wasn't selling. Respondent needed $10,000 to
$12,000 and a refinance of the mortgage. He tried to borrow money from everyone he
knew. His wife refused Christ's settlement offers. He was aware that the plenary hearing
of his divorce case in June would foreclose a settlement opportunity and he still didn't
have enough money to save the house. The date certain of June 12 and 13, 1989 set by the
court was crisis time to respondent. In fact, the postponement he achieved through
forging an excuse for an adjournment and the subsequent period needed to conclude the
contempt proceedings and reschedule the case allowed respondent to achieve his purpose.
He obtained enough money to conclude a settlement with his wife prior to the divorce
hearing in October 1989,

The thrust of respondent's argument and the facts presented were that
respondent’s conduct was understandable and somewhat excusable because of his state of
mind at the time. It was represented that Christ was beside himself, emotionally
unbalanced at the loss of his wife and children and clung to his house as a kind of security
blanket. In that context, respondent is represented as a somewhat broken man who now
seeks to return to the profession he was raised to respeot, his dreams of finaneial glory
having dissipated in & major crash. To some extent this is true and indeed, respondent's
able counsel would not make such representations if the facts could not arguably support
such a conclusion. The facts which were elicited on cross-examination could be
interpreted to support another view of respondent’s character, however. These facts and
that view prevail in my findings.

FINDINGS OF FACT

1.  Donald W. Christ began working as a teaching staff member
in the Cherry Hill District in 1973. He became tenured as a
mathematics teacher and was assigned to the Beck Middle
School where his immediate supervisor in 1989 was George
Shubie, Department Chairperson.
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4.

Christ married in 1976, after several years of teaching. He
aspired to a more affluent life style than the teaching
profession would allow, and with the assistance of his wife,
who worked at the business until his school day was over, the
couple opened a health food store in 1878 which was very
successful.

The Christs opened a second store in Voorhees in 1381, To do
so, respondent had to take out an equity loan of $55,000 on
his house. He also had to hire a manager for the store and he
himself worked there from 3:30, after his teaching job, to its
9 p.m. closing time. The new store had competition and was
not successful, but respondent kept it going until 1983,
subsidizing it through profits on the first store.

The first health food store was so successful that Christ
made two or three times his teaching salary from it. He and
his wife took lavish vacations, bought new cars and spent a
lot of money improving their house during these years.

Even though the second store failed, Christ was confident
that the first was a bonanza: so much so that he personally
refused a $50,000 offer from & health food chain to buy the
first store. Christ's refusal was contrary to his wife's
judgment. The chain store established a branch down the
street and Christ's first store failed due to competition. He
closed it in 1985,

In 1986, Christ needed more money than the teaching
profession could provide to pay his creditors, not only
creditors from the failed businesses, but also easino
ereditors, for during his years of enhanced life style, Christ
had incurred some habits which resulted in substantial debts
to casinos of between $5,000 to $25,000. He had markers out
of $1,000 to $5,000 per casino.
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9.

10.

i1.

Seeking more financial rewards, Christ encountered a
"finanecial planner” stock broker who advised & new vocation,
selling insurance for CIGMA, which promised rewards in
three figures.

Christ took a leave of absence from his teaching job in
1986-87 and 1987-88 school years. He worked for CIGMA,
but didn't make enough money. During the period 1985 to
1988, his wife could not work as she had done at the health
food stores, because they had two young children.

Since he wasn't making the money he anticipated at CIGMA,
Christ also sold Kayak Pools from about 1988 to 1990. He
began work for Phoenix Insurance Company in March 1987
because CIGMA was not remunerative enough.

Christ's wife filed for divorce in March 1987, After his wife
left the family home in September 1987, the court ordered
that it be sold. Since the home was the last remaining asset
Christ had, he did everything possible to secure it, including
going back to work for the Cherry Hill District in 1988-89
school year, since he could hold down that job and still work
for Kayak Pools and sell insurance after school hours. He
also tried to borrow money everywhere, including from
acquaintances whom he had only known for & month. He did
manage to save the house from foreclosure and continued to
live there.

Christ was unable to obtain enough money to purchase his
wife's interest in the house when, in June 1989, the court set
a date certain for his divorce hearing. To buy more time, he
forged his supervisor Shubic's signature to a letter on school
stationery, purportedly claiming he could not be spared from
his employment during the last week of school.
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12, Although he was judged in céntempt of eourt as a result of
his actions, Christ obtained his end of buying time to get
enough money to save his only asset due to the postponement
of his divoree proceeding.

13. Respondent was suspended from his teaching position on
September 1, 1989 after certification of charges and received
no salary until February 1, 1890.

DISCUSSION AND DISPOSITION

The above findings demonstrate that respondent's motives were consistently
venal and self-serving, Respondent did not return to teaching after his health food stores
failed. He found more remunerative work in 1986-87 and 1987-88. It was only after his
wife filed for divorce and left the marital abode in 1987 that respondent returned to
teaching for the 1988-89 school year. His job as a teacher was simply a fail-safe source
of income and one which would reflect a lower income at the time of the divorce hearing.
The reasons 1 discuss respondent's relationship to teaching as a profession is that in
summation, respondent made a point of Christ's identification with the profession of
teaching. Respondent's testimony implied that the only means of satisfaction and respect
left to him was the teaching profession, which wags his first love. Respondent's conduet
for the past five years controverts his current pretensions.

Respondent also argues that the effect of his conduct on the district was
minimal since it did not involve staff other than his supervisor and affected no students.
He cites cases in which teachers were penalized only two weeks' salary for anti-semetic
remarks (Blasko, 1980 S.L.D. 987, 81 S,L.D. 1392), 30 deys for threatening a school
secretary with & knife (Cohn, 1983 S.L.D. 633), 120 days for using the term "nigger" in a
joking way (Perence, A-130987T7, April 18, 1989) and the withholding of an inerement for
use of profane and vulgar language and threatening bodily harm to a pupil. (Glassboro BOE
v. DeMarco).

The Board argues that the essence of Christ's actions was dishonesty in that he

deliberately planned action intended to deceive others for his own selfish interests. The
Board points out that respondent clearly intended to make a career change during the two
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years he was granted a leave of absence and he has thus demonstrated his lack of interest
in the profession. The Board also pointed out that Christ had repeatedly placed himself in

situations of financial duress by lavish spending, incurring large gambling debts, risking
the equity in his hame, and refusing a $50,000 buyout offer for his store.

An analysis of Christ’'s conduet illustrates how seriously I regard it.
Respondent's wife filed for divorce in March 1887. Their house was the only asset. She
obtained a court order to place the house on the market in September or October 1987,
Christ sought to avoid the date certain set by the court in June 1989 to forward his
financial interests. He planned to use the school district and his supervisor to achieve his
ends. His supervisor, George Shubic, refused to do what Christ wanted. That did not
matter to respondent. He used a school letterhead and forged Shubic's name, thus
implicating Shubic in a very distasteful situation. With the letter, Christ deceived his own
attorney, deceived the court and obstructed the administration of justice. At the
contempt hearing, he suggested to the court that delaying the trial was only part of his
reasons for forging the letter, "the other part was that it was the Iast week of school.” (P-
1), 13T25 to 14T4). In fact, his motive was entirely to protect his last asset by delaying
the trial. The effect of the long drawn out divorce proceedings on the other party was
irrelevant to respondent,

If respondent had been convicted of a forgery or a disorderly persons offense
touching his employment (and there is no doubt that his offense touched his employment),
N.J.8.A. 2C:51-2 would mandate forfeiture of position. I CONCLUDE that the levels of
deceit in respondent's conduct exceed in gravity those of many convictions mandating
forfeiture. A teascher is a model to his students, For this reason the conduct unbecoming
a teaching staff member exhibited by respondent cannot be mitigated. His action does
not fall into the class of cases in which a foolish act was done in a time of mental or
emotional derrangement or there was bad judgment in an attempt to be humorous.
Respondent's deceits were multiple, studied, deliberate and for financial purposes. He
used his position, his supervisor and the system to his ends. At age 40, respondent is a
relatively young man. Although he worked over ten years for the Board, he has extensive
experience in other endeavors. He has Iad no prior offenses. My discussion has addressed
the factors to be considered as set forth in In_re Fulcomer, 93 N.J. Super. 404, 422
{App. Div. 1967).
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The conduct of respondent, in addition to being of the kind of dishonesty which
could have resulted in criminal charges, was akin to misrepresentation and
misappropriation because of his venal motives. The Commissioner has dismissed staff for
misrepresentation of academic credentials to obtain a higher salary. (Deer, 1975 S.L.D.
752, 762, October 22, 1975; Pitch 1975 S.L.D. 764, 773, November 25, 1975.) The reasons
why dishonesty in a school setting call for a severe penalty have been expressed in In re
Tordo, 1974 S.L.D. 77, 98.

n+#sTegchers are public employees who hold positions demanding
public trust, and in such positions they teach, inform, and mold
habits and attitudes, and influence the opinions of their pupils.
Pupils learn, therefore, only only what they are taught by the
teacher, but what they see, hear, experience, and learn about the
teacher. When a teacher deliberately and willfully *** violates
the public trust placed in him, he must expect dismissal or other
severe penalty as set by the Commissioner.***" (at pp. 98-99)

The example which respondent set for students by his conduct 1s one which is not
acceptable or excusable for any reason in my view. It is sufficiently flagrant to clearly
demonstrate unfitness.

It is therefore ORDERED that Donald W. Christ be DISMISSED from his
tenured teaching position effective as of the date of certification of charges on
September 11, 1988.

This recommended decision may be adopted, modified or rejected by the
COMMISSIONER OF THE DEPARTMENT OF EDUCATION, SAUL COOPERMAN, who
by law is empowered to make a final decision in this matter. However, if Saul
Cooperman does not so act in forty-five (45) days and unless such time limit is otherwise
extended, this recommended decision shall become a final decision in accordance with
N.J.S.A. 52:14B-10.
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IN THE MATTER OF THE TENURE
HEARING OF DONALD W. CHRIST, : COMMISSIONER OF EDUCATION

SCHOOL DISTRICT OF CHERRY HILL, : DECISION

CAMDEN COUNTY.

The record of this matter and the initial decisgion of the
Office of Administrative Law have been reviewed. Exceptions by
respondent and replies by petitioner were timely filed pursuant to
N.J.A.C. 1:1-18.4 and are briefly summarized below,

Respondent (hereinafter *“Christ") first excepts to the
ALJ's characterization of his testimony, objecting in particular to
her having made an issue of his gambling debts, to her construing
his 1986-87 leave of absence as a lack of commitment to teaching and
to her imputation of purely financial motive to his attempt to save
his home. In the first instance, the debts were legally incurred
and not misrepresented as business debts, and are in any case
irrelevant to the tenure matter at hand; in the second, the ALJ's
characterization is belied by the fact that Christ continued
teaching even during his years of financial success, when he might
have left the profession to devote full time to more lucrative
ventures; and 1in the third, the ALJ competely disregards the
testimony of ‘'meutral witness™ King as accurately summarized on
page 2 of the initial decision and ignores the "sentimental value
[of] of residence which would be familiar to his children who had
already been traumatized by the divorce." (Exceptions, at pp. 1-3)

Christ next excepts to the tone and thrust of the initial
decision's "Discugssion and Dispogition” section, chagtising the ALJ
for a host of speculative and subjective observations totally devoid
of support in the record. In particular, he objects to her
characterization of Christ's teaching as "simply a fail-safe source
of income and one which would reflect a lower income at the time of
the divorce hearing” and to her comments to the effect that
"[Christ's] motives were consistently venal and self-gservingr*#
[seeking to] protect his last asset by delaying the trial {with no
concern for] the effect of the long drawn out divorce proceedings on
the other party***' egpecially given that neither Christ nor anyone
else testified to the substance of the divorce proceedings or their
impact on Christ's ex-wife. (Initial Decision, at pp. 7-8) He
further objects to the ALJ's "leapfrogging" to accept the Board's
contention that he intended to make a career change during his
two-year leave of absence, when the evidence clearly shows that he
was only attempting to fend off his creditors through opportunities
for greater income and that he chose to continue teaching rather
than pursue business ventures on a full-time basis.
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Finally, Christ excepts to the ALJ's penalty of dismissal
as too harsh, reiterating his reliance on Blasko, supra; ¢ohn,
supra; Ferenz supra; and DeMarco, supra, and comntending that, had
the ALJ properly analyzed and applied those decisions, she would
have c¢onsidered Christ's mitigating circumstances and rejected
digmigssal as a penalty for his far less egregious offense. He
further cites In the Matter of the Tenure Hearing of Wolf, 231 N.J.
uper. 365 (App. Div. 1989), Cert. denied 117 N.J. 138 (1989) and In
he Matter of the Tenure Hearing of Jude Martin. School District of
the Borough of Union Beach, Monmouth County, decided by the
Commissioner on July 14, 1988, ag additional evidence of the
excesgiveness of the ALJ's penalty, and contends that analysis of
hig conduct under the standards of Fulcomer, supra, will show that a
penalty less than dismissal is warranted in his case.

t{n

In reply to Christ's exception to the ALJ's
characterization of his testimony, the Board notes that the ALJ had
the opportunity to observe witnesses and assess their veradity, and
that she did 80 in the context of Christ's interposing a defense
focuging on his state of mind at the time he took the disputed
action. In response to the cases cited by Christ in support of
penalty other than dismissal, the Board notes In_ the Matter of the
Tenure Hearing of John Ahern, School District of the Township of
Middletown Monmouth County., decided October 24, 1985, where a
teacher was found guilty of unbecoming conduct for forging a
student's signature, thereby committing an act of dishonesty and
setting a negative example for students; and In the Matter of the
Tenure Hearing of Daniel Tomassone, Camden County Vocational School
District, decided August 31, 1989, wherein the Commissioner rejected
a proposed settlement because the charges invoived allegations of
dighonesty directly related to respondent’'s teaching duties.

Upon careful review of the record, the Commissioner concurs
with the ALJ that dismissal is the appropriate penalty in this
instance, To find otherwise, the Commissioner would have to hold
either that Christ's conduct was not sufficiently flagrant to merit
dismigsal or that mitigating circumstances preclude application of
this penalty to him. Neither conclusion i8 warranted in the
Commissioner's view.

Initially, the Commissioner notes hig concurrence with the
ALJ's determination, contained in the opinion on motion referenced
on page 2 of the initial decision, that a summary contempt of court
does not fall within the term "offense" as intended by N.J.S5.A.
2C:51-2, so that Christ's employment was not subject to automatic
forfeiture as a result of the Superior Court's judgment against
him. However, 1like the ALJ, the <Commissioner views Christ's
behavior as far more serious than many offenses of dishonesty which
would have led to forfeiture. Not only did it relate directly to
his school employment, it represented a deliberate, calculated
attempt to manipulate and use to his own advantage the deference
properly accorded to school teachers in situations where conflicts
with their duties to children arise. In acting as he did, Christ
compromised his profession, violated the public trust and obstructed
the course of justice for his own ends.
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Christ argues that the ALJ mischaracterizes his state of
mind at the time he undertook his deception and his motivation for
so doing, both factors which under Fulcomer, supra, would militate
against imposing the penalty of dismissal. He further objects to
her characterization of his self-professed devotion to teaching.
However, he offers the Commissioner no meaningful basgis on which to
overturn the credibility assessment of the ALJ, despite the fact
that hig entire defense hinges on his own credibility and that of
his one witness. Christ asks the Commissioner to cast a different
light upon the events interpreted by the ALJ, but provides no
hearing transcript or other basis that could justify setting aside
the first-hand observation of an experienced trier of fact. Nor
does he provide any of the supporting personal or professional
evidence -- such as testimony from colleagues and students as to
character, effectiveness and commitment, or indications of an
underlying physical or mental disorder -- that turned the tide in
prior cases where lesser penalties were imposed by the Commissioner
for offenses similarly egregious at first sight. Although the
Commissioner concurs with Christ that the ALJ appears to have made
gome specific speculative comments not supported by the record,
these do not undermine the basic thrust of her characterization. On
the basis of the record before him, the Commissioner fully agrees
that Chrisgt's forgery (Petition of Appeal, Exhibit A) was not an
impulsive, desgperate moment of bad judgment blemishing the career of
an otherwise exemplary teacher, but a shrewd, carefully crafted
means of extricating himself from an unpleasant and potentially
decigsive situation until he could meet it on his own terms. It is
also worth observ1ng that Judge Tunney of the Burlington County
Superior Court explicitly stated, in sentencing proceedings for the
contempt citation wherein Chrzst’s defense was much as it has been
in these proceedings, that he saw 'mo justification whatsoever" for
Christ's actions. (Exhibit P-2, at p.

Accordingly, in concurrence with the recommendation of the
Office of Administrative Law, Donald W. Christ is dismissed from his
tenured teaching position as of the date of the Commissioner's
decision, a copy of which shall be forwarded to the State Board of
Examiners for its consideration pursuvant to N.J.A.C. 6:11-3.7(b).

IT IS SO ORDERED.

COMMISSIONER OF EDUCATION

Pending State Board
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SCOTCH PLAINS-FANWOOD BOARD OF

EDUCATION,
PETITIONER,
v. : COMMISSIONER OF EDUCATION
ALBERT J. SYVERTSEN, : DECISION
. RESPONDENT. :

For the Petitioner, Casper P. Boehm, Jr., Esq.
For the Respondent, Albert J. Syvertsen, Pro Se

The matter was opened before the Commissioner by way of a
Petition for Declaratory Judgment filed by the Scotch Plaing~-Fanwood
Board of Education (Board) with respect to a dispute it has with
tegpondent, a Board member, over his refusal to recuse himself from
a closed session of the Board wherein it wishes to discuss
litigation filed against it by respondent. More specifically, the
Board requests the Commiggioner to construe the provisions of
N.J.S.A, 18A:12-2 to allow the exclusion of respondent from that
portion of its closed meeting pursuant to N.J.S.A. 10:4-12b(7) in
which it discusses said litigation.

Respondent's litigation agaxnst the Board consists of a
Petition of Appeal filed with the Commissioner pursuant to N.J.A.C.
6:24-1.1 et seq. in which he alleges that the Board engaged in
certain wrongful acts concerning the contract issued to the
district's superintendent.

The Commissioner accepted the request to decide the matter
on a declaratory judgment basis. N.J.A.C. 6:24-2.1

SUMMARY OF PARTIES' POSITIONS

The Board argues, inter alia, that the decision in Board of
i v, Theodore T.

n the Barrington matter the ALJ determxned that a board member with
4 suit against the board may be excluded from a closed session
wherein the board attorney wag discussing strategy for litigating
the suit. The decision reads in pertinent part:

**xHowever, a real problem exists for the Board
because of Mr. Heing' suit and the fact that he
remains a Board member.

The Board solicitor is bound by statute to save

D omemnncre
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harmless the Board members and the Superinten-~
dent, from any act arising out of their duties
(N.J.S.A. 18A:12-20; 18A:17-20). 1In carrying out
this responsibility, he must meet with the Board
in executive session to decide strategy. In
these executive sessions it is ludicrous to have
regspondent in attendance while his 1litigation
against the Board is being discussed.

Accordingly, Mr. Heins is hereafter barred from
that portion of any executive session called by
the Board for the sole purpose of discussing his
litigation against the Board. This Order will
terminate upon the completion of respondent's
litigation in Superior Court.

(Slip Opinion, at pp. 3-4)

The Board also cites in support of its position
Woodgtown-Pilesgrove Regional Board of Education v. John J. Ketas,
1980 S.L.D. 1563; Board of Education of the City of Newark v. Edgar
Brown et al., 1984 S.L.D. 671; and Aldom v. Borough of Rogeland, 42
N.J. Super. 495 (App. Div. 1956).

Respondent urges that his exclusion or implied removal as a
Board member under N.J.S.A. 18A:12-2 from a closed sessgion is
unwarranted as the litigation pending against the Board which he
filed, like that in Bd. of Ed. of Newark, supra, does not constitute
a c¢laim againgt the Board pursuant to that statute. N.J.S.A.
18A:12-2 reads in part:

No member of any board of education shall be
interested directly or indirectly in any contract
with or claim against the board, nor¥xx_

Respondent avers that said statute contains no provision
that would allow or require him to be excused from his duties and
responsibilities when he is not disqualified from board membership
under N.J.S.A. 18A:12-2 and that none of the cagse law cited by the
Board leads to that interpretation either. Moreover, he believes it
essential he be present during closed session discussion of the
litigation so as to represent those who elected him.

Regspondent also avers that the business of his litigation
should be undertaken at an open public meeting in accordance with
the requirements of the Open Public Meetings Act (OPMA). Ag to
this, respondent argues that the exception to the OPMA contained in
N.J.S.A. 10:4-12b(7), i.e., pending or anticipated litigation, must
be viewed in relation to the Legiglature's intent as expressed in
its declaration of policy contained in the act which reads in
pertinent part:

The Legislature finds and declares that the right
of the public to be present at all meetings of
public bodies, and to witness in full detail all
phases of the deliberation, policy formulation,
and decision making of public bodies, is vital to
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the enhancement and proper functioning of the
democratic process; that secrecy in public
affairs undermines the faith of the public in
government and the public's effectiveness in
fulfilling its role in a democratic society, and
hereby declares it to be the public policy of
this State to insure the right of its citizens to
have adequate advance notice of and the right to
attend all meetings of public bodies at which any
business affecting the public is discussed or
acted upon in any way except only in those
circumstances where otherwise the public interest
would be clearly endangered or the personal
privacy or guaranteed rights of individuals would
be clearly in danger of unwarranted invagion.**x
(N.J.5.A. 10:4-7)

In respondent’s view the subject of the litigation in the
instant matter cannot be construed ag ‘'#*x*circumstances where
otherwise the public interest would be <clearly endangered**»"
because its purpose is in the public interest and it fits the
cgiteria stated above. (Respondent's Brief, at p. 3) He argues
among other things that 1litigation per se should not be the
indicator of endangerment but rather the ©purpose of said
litigation. Thug, according to respondent, there would be no cause
for the Board's request to exclude him from a closed session if the
business concerning his litigation were rightly recognized by the
Board as a subject falling under the requirement for an open meeting.

Finally, in rebuttal to the Board's position, respondent
contendgs that Bd. of Ed. of Barrington, supra, is not applicable
because

(1) the decision is baséd on characterization of
the factual situation, rather than on a
legal basis; and

(2) different facts are readily distinguishable
from the cited case; and also,

(3) a flaw in the representation of the
gituation the ALJ perceives he is
ad judicating.

(Respondent’s Reply Brief, at p. 1)

* * * *

The Commissioner has carefully reviewed the arguments of
the parties and concurs with the Board that respondent may be
excluded from a closed session of the Board, wherein it is meeting
with its attorney to discuss the litigation respondent has filed
against it but not for the reasons advanced by the Board as shall be
explained below.

Despite respondent's arpguments otherwise, the Board is
entitled to discuss in private sSdssion the litigation to which it

A
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has been named as a party-respondent by Mr. Syvertsen. The plain
and unequivocable wording of the OPMA allows a public body such as
the Board herein to exclude the public from discussionsg involving:

Any pending or anticipated litigation or contract
negotiation other than sin subsection b. (4)
herein in which the public!body ig, or may become
a party. :

Any matters falling within the attorney-client
privilege, to the extent that confidentiality is
required in order for the attorney to exercise
his ethical duties as a lawyer.

(N.J.S§.A. 10:4-12b(7})

The question remains, however, as to whether respondent as
a member of the Scotch Plains-Fanwood Board of Education, as opposed
to the public, may be excluded from the closed session. The
Commissioner determines that he may, even though the claim against
the Board does not disqualify him from membership on the Board under
the provisions of N.J.S.A. 18A:12-2. If the OPMA permits exclusion
of the public from the Board's discussion of litigation against it,
it is beyond reason to suggest that the party filing the litigation
against the Board has the right to be present at a closed session
simply because he is a member of the Board. Although the ALJ's
decision in Bd. of Ed. of Barrington, supra, was not adopted by the
Commissioner having been remanded to the Office of Administrative
Law, the Commissioner does agree with that portion of the initial
decigion wherein the ALJ states that it is ludicrous to have a board
member who has a suit against the board in attendance at a closed
sesgion while his litigation against the board is discussed.

Were respondent permitted to be privy to the Board's
digcussions with its attorney relative to the litigation he has
filed against it, respondent would clearly have an unfair advantage
and the attorney-client privilege eroded. The intent of that
privilege is to afford the client '"freedom from apprehension in
consulting his legal adviger." In re Richardson, 31 H.J. 391, 396
(1960) 1Its purpose is to allow for consultation between attorney
and client without fear of public disclosure., State v. Humphreys,
89 N.J. Super. 322, 365 (App. Div. 1965) As stated above, if the
public is denied such disclosure, so too must the individual who has
filed the litigation against the board albeit that he or she is a
member of the board. By way of illustration as to why this
conclusion must be drawn, respondent's failure to recuse himself
from the Board's deliberations with its attorney regarding his
litigation has denied the Board the freedom to consult with its
legal adviser, thus, inhibiting its ability to consider and develop
an Answer to the Petition of Appeal he hag filed with the
Commigsioner.

. Respondent's opportunity to represent those who elected him
will occur when appearing before the judge, not when the Board is
preparing its defense with its attorney.
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Accordingly, the Commissioner orders that respondent be
excluded from any portion of an executive session of the Board
wherein it 1is discussing the litigation filed against it by
Mr. Syvertsen.

IT IS SO ORDERED.

COMMISSIONER OF EDUCATION
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BOARD OF EDUCATION OF THE
SCOTCH PLAINS-FANWOOD SCHOOL
DISTRICT, UNION COUNTY,
PETITIONER~-RESPONDENT,
v. : STATE BOARD OF EDUCATION
ALBERT J. SYVERTSEN, : DECISION

RESPONDENT-APPELLANT.

Decided by the Commigssioner of Education, June 13, 1990
For the Petitioner-Regpondent, Casper P. Boehm, Jr., Esq.

For the Respondent-Appellant, Albert J. Syvertsen, E;ghgg

The decision of the Commissioner of Education is affirmed
for the reasons expressed therein. Respondent's motion for a stay
of the Commissioner's decision pending our determination in this
matter is denied as moot.

October 3, 1990

Pending NJ Superior Court
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State of New Jersey

OFFICE OF ADMINISTRATIVE LAW

INITIAL DECISION
OAL DKT. NO. EDU 5063-89
AGENCY DKT. NO, 175-5/89

SHARON TAXMAN,
Petitioner,
V.
PISCATAWAY TOWNSHIP BOARD
OF EDUCATION,
Respondent.

Stephen E. Klausner, Esq., for petitioner (Klausner, Hunter & Oxfeld, attorneys)
David B. Rubin, Esq., for respondent {Rubin, Rubin, Malgran & Kuhn, attorneys)

Richard A. Friedman, Esq., for intervenor Deborah Williams (Zazzali, Zazzali,
Fagella & Nowak, attorneys)

Record Closed: March 20, 1990 Decided: May 2, 1990
BEFORE DANIEL B. MC KEOWN, ALJ:

Sharon Taxman (petitioner), in a Petition filed to the Commissioncr of
Education, claims she had more enforcable seniority as a teaching staif member in the
employ of the Piscataway Township Board of Education (Board) than colleague Deborah
Williams (intervenor) and, as such, petitioner claims her employment should have been
continued following a reduction in forée on June 30, 1989, Petitioner demands
reinstatement in the Board's employ, together with back pay and other benefits which may
have been withheld from her. After the Commissioner transferred the matter on July 13,
1989 to the Office of Administrative Law as a contested case under the provisions of
N.J.S.A. 52:14F-1 et seq., a telephone prehearing conference was conducted October 19,

New Jervev Is An Equal Opportunity Employer
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18989 during which it was agreed among all counsel of record that the singular issue
presented is to what relief petitioner is entitled if she establishes by a preponderance of
credible evidence she has greater enforceable seniority than intervenor.

A hearing was conducted January 12, 1990 at the Metuchen Borough Municipal
Court after which the parties filed letter memorandum in support of their respective
positions. After the memoranda were filed petitioner’'s counsel extended the closing of
the record by submitting a "Determination” of the Equal Employment Opportunity
Commission regarding a complaint filed there by petitioner on a issue wholly unrelated to
the issue presented here. Nevertheless, counsel filed the document in this forum
ostensibly for purposes of this case. The document is not relevant to this case, it should
not have been filed by petitioner's counsel in this case, and I decline his invitation to
consider the document for any purpose here.

The record in this case finally closed Mareh 20, 1990 when intervenor filed her
letter in opposition to the document.

Findings are reached in this initial decision that the evidence presented by
petitioner fails to establish she had greater seniority than intervenor. The conclusion is
therefore reached that there is no basis upon which the Commissioner should interfere
with the controverted determination of the Board regarding petitioner's employment being
subjected to a reduction in force.

BACKGROUND FACTS

Sometime prior to June 30, 1989 the Board determined to reduce the number
of its teaching staff pursuant to its authority at N.J.S.A. 18A:28-9, et seq. The good faith
of that determiniation by the Board is not challenged in this action. The Board
determined the individual seniority of those most likely to be affected by its
determination. The Board further determined that the seniority of employment accrued
by petitioner and by intervenor was identical. The Board, through a tie-breaking process
whieh is not challenged in this action, determined to retain intervenor as a teacher rather
than petitioner.
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The sole issue petitioner raises in this action is the assertion the Board granted
intervenor seniority credit to which she was not entitled in the 1982-83 academic year.

The essential facts regarding seniority credit granted intervenor by the Board
for 1982-83 are these. At the commencement of that academic year in September 1982,
intervenor had accumulated sick leave of 15 days, plus one accumulated personal leave
day, together with 11 days sick leave ddys granted in 1982-83 for a total of 27 sick days
available for use in 1982-83. In addition, intervenor also had available two additional
personal leave days. (P-1, p.3).

On September 24, 1982 intervenor gave birth. Prior to that event, intervenor
remaind at her teaching post until the day before, or September 23, 1982. Intervenor was
absent from her teaching position from September 24 through November 4, 1882, The
teaching days missed total 28 days. Intervenor was paid for each and every one of those
days by using the 27 accumulated sick days available to her, plus one of the two personal
leave days available to her for 1982-83.

On January 12, 1983 intervenor was involved in a motor vehicle accident while
on her way to school at about 7:30 a.m. After being questioned by the investigating police
officer regarding the accident, intervenor reported for her teaching duties. Although
intervenor did not remain at her teaching post for the full school day, the Board did pay
her as if she attended her duties the entite day. It is noted intervenor left school il as
the result of the aceident. The following day, January 13, intervenor was absent from
school because of the accident but, through the use of the remaining personal day, the
Board did pay her. The following day, Jahuary 14, 1983, was the day established by the
Board for the celebration of Dr. Martin Luther King's day and, consequently, the school
was closed to staff and pupils. Intebvenor was paid for that day. Intervenor was
thereafter absent without pay from school January 17 through February 14, 1983, with
three exceptions. February 7 and 14, méa were officially declared "snow days" and,
because the entire school was closed to staff and to pupils, intervenor did receive
compensation for those two days. Intétvenor was slso paid for February 11, 1983, a
holiday declared by the Board.
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The entire period of time between January 12 through February 14 was
inciuded in the Board's determination regarding igtervenor's seniority accrual which, of
course, led to the tie with petitioner. Petitioneqi contends intervenor should have been
placed on an unpaid leave of absence between J;nuary 12 through February 14, 1983,
which, when counting all days including weekends, exceeds a 30 day unpaid leave of
absence whieh, under N.J.A.C. 6:3-1.10(b), may not be counted for seniority.

PETITIONER'S ARGUMENT

Petitioner contends intervenor should have been placed on an unpaid leave of
absence between January 12 through February 14, 1983, which, when counting all days
including weekends, exceeds a 30 days unpaid leave of absence which, under N.J.A.C. 6:3-
1.10(b), may not be counted for seniority. Petitioner further contends the Board should
not have treated January 12, the day of intervenor’s accident as a creditable full oay for
seniority because she left work early; that the Board should not have allowed intervenor
the use of a personal day on January 13 but without explanation why it should not have
allowed such use; that intervenor should have been placed on an unpaid leave of absence
the very day of her accident, January 12; that beeause intervenor should have been placed
on an unpaid leave that day the Board erred in treating her as being on active duty
January 12, 13, and 14, as well as on the two snow days of February 7 and 14, along with
the holiday of February 11; and, that the referenced State Board of Education regulation
as interpreted in Cohen v. Emerson Bd. of Educ,, 225 N.J. Super 324 (App. Div.), cert. den.
114 N.J. 488 (1989). Petitioner maintains that under the Cohen court analysis intervenor
should not be credited with seniority with days between January 13 through February 15,
1983, for a total of 34 days including weekends, nor should she be granted more than 1/2
day seniority for January 12, 1983 when she left work early.

Thus, petitioner asserts she has more enforceable senoirity than intervenor
when the foregoing adjustments are made to intervenor's eredited seniority.

PROOFS OF THE PARTIES
Intervenor testified that after she left the accident seene January 12, 1983 she

reported directly to her teaching duties at about 8:30 a.m. As the day wore on intervenor
began feeling the effects of the accident and determined after about four or four 1/2

-g -
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hours she should go home. When pressed on cross-examination regarding the exact time
she left school that day, seven years ago, intervenor could not recall the exact time other
than "around lunchtime.” Lunchtime, intervenor believeé, for staff and pupils commenced
at 10:20 a.m. and concluded sometime on or around 12:30 p.m.

Gordon Moore, the Board's Director of Staff Personnel who was called by
petitioner as her witness, testified that if a teacher works at least 1/2 day and must
leave, inferentially, for illness or some other legitimate and approved reason, that person
is considered to have been in attendance a full day for all purposes. In this case, Mr.
Moore has no knowledge how long intervenor remained on duty January 12, 1983 but
because the record (P-1, p.3) shows she was paid for that day he testified she had to have
been on duty at least four hours.

It is noted that the same record shows that intervenor was cntitled on
January 13, 1983 to use the one remaining personal day available to her. Mr. Moore also
testified that the record reveals intervenor was paid for January 14, 1983, Dr. Martin
Luther King’s day, because she was still on active duty. Moore explained that as of the
following Monday, January 17, 13983, intervenor's status at her request was day-to-day.
That is, intervenor wanted to return to active duty as soon as possible without taking an
extended leave of absence. So, beginning January 17, 1983 intervenor would be in daily
contact with school authorities to advise whether she intended to report for work the
following day. 1If intervenor did not report for work on days when school was opened, she
was not paid for those days calcuated on a per-diem basis compared to her annual salary.
In regard to intervenor being paid for February 7, 11, and 14, Moore acknowledges that
payment was made to intervenor without explicit prior approval by the Board although Mr.
Moore pointed out the Board president did sign each and every payroll voucher for all
staff and intervenor's name was contained in each and every voucher for payment on those
days.

Mr. Moore sacknowledges, at does petitioner, having received g letter
sometime after January 21, 1983 from intervenor's attending physican following the
accident (P~3}), That letter states that intervenor suffered a cerebral concussion, acute
cervical, dorsal and lumbo-sacral strain in the accident and that the physician anticipated
she would not return to work for several months. Nevertheless, intervenor disagreed with
the prognosis of the extent of her recupebative period prior to returning full time to work
and, as noted above, maintained daily communication with her supervisor regarding her
availability for the following day's work. That arrangement satisfied Mr. Moore who

fos -
B

949



You are viewing an archived copy from the New Jersey State Library.
OAL DKT. NO. EDU 5063~89

did not refer the physician's letter to the Board for any purpose.

FINDING'S OF FACT

A review of the evidence submitted in this case shows, I find, the following
faets to exist in addition to the background facts receipted above.

1. Intervenor reported for work January 12, 1983 following her early
morning automobile accident.

2.  Intervenor remained on duty at least four hours as is evidenced by her
attendance record (P-1,at p.3). 1 am more persuaded by the official attendance record of
intervenor than I am by her attempt to presently recall the exact time she left school that
day because of the effects of the automobile accident. Intervenor was considered for all
purposes to have been in school a full day.

3. Intervenor was absent from school January 13, 1983. Intervenor used the
remaining personal day available to her.

4. Intervenor was on active duty January 14, 1983, a day reserved for the
celebration of Dr. Martin Luther King's day, when the entire school system was officially
declared closed.

5.  Intervenor's unpaid absences began January 17, 1983,

6.  Intervenor returned to full active status on February 135, 1983 following &
snow day.

7. The number of days between January 17 through February 14, 1983,
inclusive, is 29 days.

8. Petitioner has offered no evidence to show the attendance record '(P-l,

p.3) of intervenor is not trustworthy as an accurate deseription of intervenor's attendance
during 1982-83.
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ANALYSIS
N.J.A.C, 6:3-1.10(b) provides in part:

[P]eriods of unpaeid absences not exceeding 30 calendar days

aggregate in one academic or calendar year * * * shall be credited

toward senjority. All other unpaid absences or leaves of absence

shall not receive seniority credit * * *

The facts in this case lead to the ineseapable conclusion that intervenor did
not exceed the 30 day unpaeid absence in 1982-83. Thus, she should not be denied seniority
credit under the rule. Petitioner has présented no rule nor regulation to support her
assertion that intervenor should have immediately been placed on an unpaid leave of
absence January 12, 1983 when she, in fact, reported for duty following her aceident.
Moreover, with one available personal day intervenor certainly was entitled to use that
day on January 13, 1983 and, in that context, no lawful reason has been advanced by
petitioner why intervenor should not have been considered on active status January 14,
1983.

In view of the foregoing, and in light of the background facts together with the
facts established by a preponderance of erfedible evidence in this record, the conclusion
must be reached that even if all days betwéen January 17 through February 14, 1983 are
counted as unpaid absences for purposes of the referenced administrative regulation, the
threshold of more than 30 calendar days was not achieved by intervenor in this case.
Accordingly, I conclude petitioner failed in her burden to establish by a preponderance of
credible evidence that the Board erred in ¢aleulating intervenor's seniority. That being
so, and in light of the fact petitioner does not challenge the tie breaking process used by
the Board in its determination to retain intervenor, the Petition of Appeal must be and is
dismissed.

The Petition of Appeal is DISMISSED.

This recommended decision may be adopted, modified or rejected by the
COMMISSIONER OF THE DEPARTMENT OF EDUCATION, SAUL COOPERMAN, who
by law is empowered to make a final decision in this matter. However, if Saul
Cooperman does not so act in forty-five (45) days and unless such time limit is otherwise
extended, this recommended decision shall become a final decision in accordance with
N.J.S.A. 52:14B-10.
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[ hereby FILE my Initial Decision w.ith SAUL COOPERMAN f(or consideration.
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SHARON TAXMAN,
PETITIONER,

V.

BOARD OF EDUCATION OF TBE TOWN-

SHIP OF PISCATAWAY, MIDDLESEX

COUNTY, : COMMISSIONER OF EDUCATION
RESPONDENT, : DECISION

AND

DEBRA WILLIAMS,

INTERVENOR.

The record and initial decision rendered by the 0ffice of
Administrative Law have been reviewed. Petitioner filed timely
exceptions pursuant to the applicable provisions of N,J.A.C.
1:1-18.4. The Board and Intervenor filed timely reply exceptions
thereto.

Petitioner reiterates in exceptions the arguments raised
before the ALJ. In support of such arguments, petitioner annexes to
her éxceptions her post-hearing submission. Additionally,
petitioner asserts the ALJ made three findings of fact that are not
supporfed by the evidence.

Regarding Finding of Fact #2, relating to intervenor's
attendance on January 12, 1983, the date of her automobile accident,
petitioner contends intervenor's reporting to work and remaining
approximately four hours cannot be congidered a full day, as the ALJ
found. Rather, petitioner avers, that day "***was and is a sick
day. Reporting to work, battered and bruised, physically and
emotionally incapable of teaching is not a work day. The
Adminigstrative Law Judge's Finding of Fact on this issue must be
reversed.” (Exceptions, at p. 2)

Regarding Finding of Fact #3, relating to intervenor's
absence from school on January 13, 1983, petitioner notes that P-1
indicates that that date was changed from a "no pay day"” to a
‘'personal leave day'" at a later date. (Id.) Further, petitioner
claims, traditionally, personal leave days are not granted the day
before or day after a holiday. January 14, 1983 was a school
holiday, Martin Luther King Day. Absent payroll records for
intervenor, which were never produced at hearing, petitioner
contends intervenor's absence on that date must remain a "no pay"
day. Further, petitioner avers that while the Board's personnel
director, Mr. Gordon Moore, testified to the accuracy of the
document, he could not explain when, or why, the January 13, 1983
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date was changed from a no pay day to a personal leave day.
Petitioner urges that intervenor's record for January 13, 1989 was
"falsified"” at a later date. (Id.> She challenges Mr. Moore's

testimony citing In the Matter of the Tenure Hearing of Gordon
Moore, 1978 S.L.D. 862.
3 <
Regarding Finding of Fact #5, relating to the ALJ's
conclusion that intervenor's unpaid{absences began January 17, 1983,
petitioner states:

N.J.S.A. 1BA:27-6 requires a Board of Education
to pay the salaries of teaching staff "in equal
semi-monthly or monthly installments."” In
Piscataway, the teaching staff received their
semi-monthly installment in January, 1983 on
Thursday, January 13th. The check would have
been for the period ending January 15, 1983. The
A.L.J. should have started his count pursuant to
Cohen no later than January léth and probably the
end of the payroll period of Thursday,
January 13th. (Id., at p. )

By way of reply exceptions intervenor also incorporates her
post-hearing brief in support of her position and the ALJ's
decision. She responds to the exceptions posed as follows.

First, intervenor objects to consideration of petitioner's
exceptions asserting that she and the Board have been prejudiced by
petitioner's failure to supply hearing transcripts, or to cite any
portions of the transcript in support of her exceptions. Intervenor
80 claims particularly in light of petitioner's assertion that the
ALJ incorrectly found that intervenor worked half a day on
January 12, 1983, and also challenged the credibility of Mr. Moore.
Intervenor relies on In the Matter of Raymond Morrison, 216 N.J.
Super. 143 (App. Div. 1987) in support of her position.

Intervenor c¢laimg petitioner errs in arguing that she
failed to work at least four hours on January 12, 1983. Claiming
that petitioner first summarized the testimony without reference to
trangcript citationm, petitioner then challenges intevenor's
testimony concerning the specific number of hours she worked on one
day, seven years ago. Intervenor contends the Commissioner
shouldn't consider the exceptions without relevant transcript
citations.

Moreover, intervenor claims that petitioner's exceptions
are factually inaccurate, and she cites the ALJ's conclusion to the
contrary from pages 4-5 of the initial decision and Findings of Fact
#2. Further, intervenor agrees with the ALJ that it was reasonable
to rely upon official Board attendance records in this regard.

Intervenor further notes that the burden of proof rests on
petitioner in this matter, and that in support of her argument that
the Board improperly paid her for January 12, 1983, petitioner
offered no evidence at all. Rather, intervenor claims, she relied

o
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upon unsubstantiated attacks on the Board's business records, and
attempted to crogs-examine intervenor on events which transpired
seven years ago. Having failed to produce sufficient evidehce that
the Board improperly paid intervenor for that work day, petitioner
cannot now claim that the ALJ erred, intervenor argues.
Additionally, even if petitioner's exceptions were factually
correct, intervenor submits that as a matter of law she is entitled
to seniority credit for Janmuary 12, 1983 pursuant to N.J.A.C.
6:3-1.10(b), which states that if a teacher is paid for a specific
day, she is entitled to geniority credit.

As to the personal 1leave day on January 13, 1983,
Intervenor again contends that petitioner fails to cite any relevant
transcript portion or to present any documentary evidence. Absent
Board policy or transcript citation indicating that that day could
not have been a personal day, it is difficult to respond to this
exception, intervenor submits. Relying upon the testimony of
Mr. Moore, the Board's pay records, and her own testimony, there is
ne basis in the record for the Commissioner to reject the ALJ's
Finding of Fact #3, intervenor avows. .

Next intervenor rebuts petitioner's argument that
intevenor's unpaid absences began January 17, 1983. Citing Levitt
v. Elizabeth Bd. of Ed., 1979 S.L.D. 847, intervenor claims that as
a matter of law, the Board properly paid her because January 14,
1983 was a school holiday. Stating that she has already
demonstrated she was paid for January 12, and took a personal day on
January 13, 1983, intervenor states that no day before January 17,
1983 could have been considered an unpaid absence. Intervenor
further notes in Ffootnote that there is nothing in the record to
support petitioner’s assertion that teaching staff received their
semi-monthly salary installments on January 13, 1983 in respondent's
district.

Moreover, even apart from petitioner's arguments regarding
these three dates, intervenor avers it is clear that she could not
have taken more than 30 days unpaid absences for two reasons.
First, as noted by the ALJ, February 7, was a snow day, on which no
staff or students reported to work. All gtaff were paid, including
intervenor, she contends. Further, February 11 was a holiday, for
which all staff were paid and on which no gtaff worked. Pursuant to
Levitt, supra, she wag not absent therefore, and the Board was
required to pay her for those two days. Further, N.J.A.C.
6:3-1.10(b) establishes that such days are creditable for seniority.

Second, in rebutting petitioner's argument attempting to
subtract weekends for seniority purposes, intervenor claims
petitioner misreads Cohen v. Emerson Bd. of Ed., 225 N.J. Super. 324
(App. Div. 1988), (Cert. denied 114 N.J. 488 (1989). Intervenor
finds no basis, either in the language of the regulations, or in
Cohen, to deduct weekends for seniority purposes, and intervenor
relies on her post-hearing brief at pages 17-19 in support of this
contention. For these reasons, intervenor submits that the ALJ's
decigsion ghould be affirmed.
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The Board too relies on the evidence and post-hearing
mémorandum submitted before the ALJ, with the following additional
observations. In rebuttal to petitioner's attempt in exceptions to
impeach the credibility of the Board's Director of Personnel,
relying on a 1989 Commissioner's degcision concerning Mr. Moore, the
Board states: i

Counsel's assault on Moore's integrity should be

rejected out of hand, for two reasong. First,

such a position  was never advanced by

Mr. Klausner before the ALJ. We invite the

Commissioner's attention to Mr. Klausner's

February 1, 1990 post-hearing memorandum to

Judge McKeown, annexed to his exceptions.

Counsel certainly challenged Moore's legal

authority to take certajn actions, and his

interpretation of the State Board's

leave-of-absence regulations, but never claimed

Moore falsified records, or otherwise put Moore's

honesty in issue. Such an obvious credibility

issue cannot be raised for the first time at this

juncture after the factual record has Dbeen

closed. Second, <counsel has pointed to no

evidence in the record before ALJ McKeown to

support his claim.

For these reasons, and those advanced by us
helow, the initial decision of ALJ McKeown should
be sustained.(Board's Reply Exception, at pp. 1-2)

Upon his careful and independent review of the record,
which, it is noted, does not include transcripts of the hearing
below, the Commissioner affirms the initial decision below for the
reasons expressed therein, Under the facts before him, the
Commissioner finds no such demonstration of Board arbitrariness and
§0 will not substitute his judgment for that of the Board. Boult
and Harris v. Board of Education of the City of Passaic, 1939-49
S.L.D. 7 (1946), aff'd State Board of Educatiom 15, aff'd 135 N.J.L.
329 (5 (Sup. Ct. 1947), aff'd 136 N.J.L. 521 (E.8A. 1948) Because the
issue is clear om its face, as found by the ALJ, the Commissioner
dismigsgses petitioner's exceptions as being without merit.

Accordingly, for the reagons expressed in the initial
decigion, the Commissioner accepts the recommendation of the Office
of Administrative Law dismissing the Petition of Appeal and adopts
it as the final decision im this matter.

COMMISSIONER OF EDUCATION
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State of New Fersey
OFFICE OF ADMINISTRATIVE LAW

INITIAL DECISION
EMERGENT

OAL OKT. NO. EDU 4669-90
AGENCY DKT. NO. 179-6/90

1.DeV. AND C.Dev,,
Petitioners,
V.
BOARD OF EDUCATION OF STERLING
REGIONAL HIGH SCHOOL DISTRICT,
CAMDEN COUNTY,
Respondent.

loseph I. Pidillo, Esq., for petitioners (Picillo, Harvey, Bromberg & Caruso,

attorneys)
Kenneth V. Roth, Esq., for respondent {Davis, Reberkenney & Abramowitz,
attorneys)

Record Closed: June 18, 1990 Decided: June 19, 1990

BEFORE JEFF 5. MASIN, ALJ:

This case comes before the Office of Administrative Law following transmittal
from the Department of Education. Petitioners seek emergent relief in connection
with a decision of the respondent Board of Education to exclude their son, J.DeV.
from graduation exercises to be heid for the Sterling Regional High School District
on the evening of Tuesday, Jjune 19, 1990 and a senior brunch to be held on the
morning of June 19. The Board's decision to exclude the 18-year old senior from the
graduation exercises was based upon his having failed to achieve a passing grade in
a total of three mathematics courses during his four years of high school. The parties
agree that }. did pass qualifying mathematics courses in his freshman and

New Jersey Is An Equal Upportunity Employer
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sophomore years, however he has failed geometry in his junior year and Algebra It in
his senior year. Pursuant to Board policy, students must have completed three years
of qualifying mathematics courses in order to graduate from the district high school.
At the time that J. entered high school as a freshman, the parties agree that the
existing requirement was for two years of qualifying mathematics courses in order to
graduate, the two-year requirement being the same as that required by the State
Board of Education. Howaever, the local board decided 10 require three years and
adopted a policy to such affect in January 1988, at which time J. was a sophomore.
The record reflects that the student handbooks which were distributed prior to the
beginning of each school year contained reference to the graduation requirements
with respect to mathematics courses which showed the two-year requirement for
school years 1986-87 and 1987-88. The 1988-89 document lists the graduation
requirements for mathematics as three years of mathematics, computational skills,
or applied mathematics other than compensatory or remedial mathematics, The
1989-90 handbook shows that three-year requirement and updates the date of the
latest revision of the graduation requirement policy to incorporate the amendment
which in fact had been adopted prior to the adoption of the 1988-89 handbook, but
which had not been shown as a revision at the top of the page, aithough
incorporated in the text,

In addition to the student handbooks, program planning guides which are
booklets handed out in February of each school year and which are used by students
for the purpose of determining which courses they will be selecting during the
course selection process in February-March of each school year contained reference
to the two-year requirement in the 1986-87 and 1987-88 booklets, but contained
reference to the three-year requirement in 1988-89 booklets. At hearing the 8oard
agreed that no special notification of the change from two to three-year
requirement was placed in these booklets, that is there was no bold print, special
warnings or notices, attention-getting listings or other special means of advising
students that the bookiets contained changed requirements. In addition, the Board
is unable to produce any notification which may have been produced in
memorandum or letter form to students or parents separate and apart from the
handbooks and any oral notification which may have accurred during school, this
despite some testimony indicating that some people in the district beiieve that a
notice was sent home to parents following the adoption of the Board’s amended
mathematics requirement policy.
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Petitioners’ position in this case is that it wouid be inappropriate to prevent 1.
from participating in the graduation ceremaonies despite the fact that he has not
fuifilled the current Board mathematics course requirement. Initially, petitioners
argue that they did not receive notice of the change in policy. In addition, they
contend that even if notice had been received and even if J. is not currently eligible
to receive an actual diploma, it would be detrimental to him and inappropnate for
him to be excluded from the graduation ceremony. Petitioners anticipate that J.
would attend summer school in order to successfully complete the third year of the
mathematics requirement and then would be eligible to receive an actual diploma
dated upon the completion of his course requirement.

Based upon the record made at the hearing, which is contained in the tape
recordings which will be forwarded to the Commissioner for his consideration upon
this emergent application, and upon the evidence otherwise presented in the
hearing, | CONCLUDE that J. should be permitted to participate in the graduation
ceremonies with his class. The reasons are expressed below. Because of the
emergent nature of this matter, the discussion will be somewhat abbreviated.

The record reflects that formal notification of the change from two to three-
year requirements for mathematics was in fact given by the Board of Education.
Both the handbooks and the program guide contain clear reference to the
mathematics requirement and show that while it was two years at one ume, it
eventually became three years. Anyone carefully reading these documents would
have noticed that there was a three-year mathematics requirement. At the same
time, | strongly question whether these bookiets in and of themselves can be
considered to be a reasonable or effective way of advising students and parent that
a requirement which existed at the time they entered school and during the first
year and a half that they attended the school in a fundamental area of education
such as mathematics, had been changed mid-stream. Surely it would have been
appropriate, far more reasonable, and fair, for the Board to have sent all students
and/or parents or guardians a formal notification advising them that the Board’s
policy had been changed and that they should be alert and assure that they, or their
children, took a third year of mathematics in order to meet graduation
requirements. It is possible that such occurred in this case, but the Board is unabie to
produce evidence of such a notice and | must FIND that itdid not occur.

There is testimony from Mr. Stubits, §.’s guidance counselor, that in the course
of meetings held in English classes with all students during the early part of February
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of each year, students were in fact informed of any changes in graduation
requirements and that such was done in connection with the change in the
mathematics requirement. There is no evidence other than Stubits’ own recollection
that this in fact occurred. J. denies ever hearing of such a change. He oniy learned of
it within the last two weeks in discussions with feilow students.

Although | have some strong reservations as to whether or not effective notice
of this change was ever communicated, at the same time there is no question but
that actual notice was provided in an acceptable form, thatis the student handbooks
and program planning guides and that at the same time it seems somewhat
unreasonable to assume that a board of education would change its policies as to
how many years of mathematics students were required to take and not at least
assure that the guidance counselors knew of this change. Atthe same time it would
be quite unlikely that the guidance counsefors would ignore advising students of
this change. Based upon the evidence presented, | FIND that notice was in fact
given, although there is of course no way to assure that 1. himself ever personally
heard any oral announcements, be they from the guidance counseior in his English
class or over the loudspeaker. His stepmother asserts that she never received the
notice nor did the relatives with whom ). lives within the school district. Notice to
high school students contained in program guides and handbooks is sufficient
notice. It is not necessary that the Board of Education actually notify the parents
separate and apart from the notice provided to the students in the official school
publications.

Despite the fact that | CONCLUDE that J. had actual or constructive notice that
he was required to successfully complete three years of mathemaucs in order to
graduate, there is another basis upon which | CONCLUDE that the Board cannot
prevent him from participating in the graduation ceremonies and events. The Board
concedes that it has no written policies governing who may participate in such
ceremonies. in addition the current superintendent testified that in the recent past
an exception to the policy was made at the request of several teachers on behalf of a
Vietnamese refugee student who had failed to pass the writing portion of the state
high school proficiency examination. Passing this examination is a requirement for
graduation from the district. The student was permitted to participate in the
graduation ceremonies in June, took a course in the summer, and successfully passed
the writing element in the early fall and then received a diploma. The
superintendent was unable to explain the exact reasons why the request was made
on behalf of this student that she be permitted to participate in the ceremonies, nor
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could he explicate in any detail the thinking of the Board as to why 1t acceded to the
request. He was not personatly involved in that decision, serving at the time in the
capacity of assistant principal and having no involvement with the particular
decision.

In the absence of a written policy or set of guidelines accessible to Board
members, school officials, parents and students, it appears that the district’s
determination as to who it should or should not permit to participate in graduation
cereméonies is subject to unidentified factors which are unknown and unknowable
by thdése who may be affected by the policy. While the Board may have its own
internal, unwritten, unannounced policy, it has not chosen to reduce the same to
writing. This is the fatal and fundamental flaw in its position.

1. currently stands in much the same position as the Vietnamese student
previously permitted to participate in the ceremonies. Each was a senior, failed to
pass a course required in order to receive the diploma, each could, if they chose, avail
themselves of the opportunity to take a summer course in order to achieve a passing
grade on the required course or test, and each faced exclusion from graduation
cerembnies based upon the Board's unwritten policy prohibiting participation in the
absente of completion of academic requirements for graduation. While there may
have Been substantial and sufficient good reasons for permitting the other student
to participate in the ceremonies, the Board has failed to produce these reasons and
beyond that, in the absence of written policy, procedure and guidelines for
determining who should or should not be permitted to participate, the decision
process is opened up to a good deal of arbitrary and capricious decision-making.
There is no way to tell what considerations the Board took into account in deciding
to allow one student to participate while deciding to exclude another. While i.'s
failure to pass his mathematics course is regrettabie and while in fact the Board may
be fully justified in its determination that he cannot yet receive a diploma, at the
same time, it would be arbitrary, capricious and unreasonabie to deny him
participation with his fellow classmates in the important, albeit only ceremonial,
graduation exercises.

The Board has been unable to identify any substantial detriment which may
arise from permitting J. to participate. While there are clearly arguments to be
made that participation by individuals not yet academically qualified to graduate
may dilute the significance of the graduation ceremony for those who have in fact
achieved all graduation requirements, such possible harm is at best suppositional.
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Even if such constitutes a legitimate basis for excluding students, which in fact it
may, in the context of this particular case, in the absence of a written policy and
standards, the Board’s decision cannot be upheld on so flimsy a basis.

Prior determinations of the Commissioner seem 10 support exciusion where a
written policy exists. In a discipiinary exclusion treated in Kenngott v. _tower
Camden Cty. Req. Bd. of Ed., 1975 5.L.D. 489, and the companion case of Holmes v.
Lower Camden Reg. High Sch. Dist, 1975 S.L.D. 491, the Commissioner reviewed
exclusions which were based upon petitioners having been suspended from school
attendance four times during their senior years. In each case the Board had a
written policy which specifically indicated that seniors who had been suspended four
times during their senior year would not be permitted to participate in the
graduation ceremonies. Upon a finding that parents had received notice of the
suspensions and that the petitioners had knowledge of the Board policy, the
Commissioner concluded that exclusion was not an excessively harsh penaity.

The Commissioner noted that he wouid not set aside discretionary action taken
by the Board uniess he found it to be an exercise of discretion which constituted
“arbitrary, capricious or unreasonable action.” Kenngott, at 493.

The Board cites Dooner, ir. v. 8d. of Ed. of the Toms River Sch. Dist., 1976 § L.D.
619 in supports of its decision. That case dealt with a determination by the Board
not to award a diploma because of a failure to meet established academic
requirements. The case deals with notice and finds that such had been accorded.
The case is not on point with respect to whether the Board is acting in an arbitrary
and capricious manner in view of the lack of a written policy. -

Based on the above, and upon consideration of all of the evidence, i
CONCLUDE that the decision of the Board of Education to exciude J. from the
graduation exercises is arbitrary, capricious and unreasonable. While such a
determination might well be sustainable had the Board taken the trouble to reduce
its policies to writing and to notify all affected by such policy in a proper manner, in
the absence of such written poiicy and notice the decision as to which students may
or may not participate is open to arbitrary decision-making. The Board should take
steps to reduce its policies to written form and provide proper notice of same. In the
meantime, it cannot enfarce its unwritten policies in this case.
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THis recommended order on application for emergent relief may be adopted,
modified or rejected by the COMMISSIONER OF EDUCATION, SAUL COOPERMAN,
who by law is empowered to make a final decision in this matter. The final decision
shall be issued without delay, but no later than forty-five (45) days following the
entry of this order. If Saul Cooperman does not so act in forty-five (45) days, this
recommended order shall become a final decision on the issue of emergent relief in
accordance with N.J.S.A. 52:14B-10.

~ / -~

e va P S
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J. DeV, and C. DeV.,

PETITIONERS, :
v. : COMMISSIONER OF EDUCATION
BOARD OF EDUCATION OF STERLING : DECISION
REGIONAL HIGE SCHOOL DISTRICT,
CAMDEN COUNTY,

RESPONDENT .

Whereas, this matter was opened before the Commissioner on
June 18, 1990 by way of Verified Petition of Appeal and Request for
Emergent Relief seeking an Order which would permit Petitioners'
son, J. DeV., to participate in graduation exercises despite his
having failed to satisfy the 1local mathematics requirements for
graduation; and

Whereas, the Commissioner immediately transmitted +the
aforesaid Petition and Request to the Office of Administrative Law
for an emergent relief hearing; and

Whereas, said emergent relief hearing was held before
Jeff S. Masin, ALJ, a té}e recording of the aforesaid hearing being
provided as part of the record; and

Whereas, in a written decision dated June 19, 1990 the ALJ
concluded that J. should be permitted to participate in graduation
exercises even though the ALJ further concluded that J. did have
actual or constructive notice that a third year of mathematics wasg

necessary to meet local graduation requirements; and

-9 -
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Whereas, the aforesaid conclugsion of the ALJ wasg based upon
the fact that the Board had permitted an exception in the past but
lacked a formal writtem policy establishing standards for
detetmining when a student who fails to graduate may participate in
graduation exercises; and

Whereas, the parties were permitted by way of telephone
conference call to set forth their exceptions to the ALJ's
determination; and

Whereas, the decision, the tapes of the proceeding and the
exceptions were reviewed by Assistant Commissioner Cummings Piatt,
the Commissioner's representative for deciding matters of emergent
relief; and

The Assistant Commissioner having concluded that the ALJ
correctly determined that J. had actual or constructive notice of
the change in the mathematics requirement sufficient to kmow that a
third year was required for graduation; and

The Assistant Commigsioner having therefore determined that
J. did not meet the requirements for graduation, and having further
concluded that the ALJ erred in higs finding that the action of the
Board in denying participation in graduation exercises required a
formal written policy because an éxception had been made once in the
past; and

The Assistant Commissioner having further concluded that
there exists no absolute legal right for a pupil to participate in
graduation exercises and that a determination to withhold such
privilege rests within the broad discretionary power of the Board
and will not be upset in the absence of a preponderance of the
evidence that such action was arbitrary and capricious (J.C. v. Bd.
of Ed. of the City of Long Branch, 1984 S.L.D. 1091, 1098); and

- 10 -~
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The Agsistant Commigsioner having concluded that no such
showing has been made in the matter before him; now therefore

Petitioners' Request for Emergent Relief to participate in
graduation exercises 1is denied and the Petition of Appeal is
dismissed.

IT IS SO ORDERED.

- ASSIST%%ECOWISSIONER OF EDUCATION

JUNE 22, 1990
DATE OF MAILING -~ JUNE 22, 1990

- 11 -
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$tate of New Jersey
OFFICE OF ADMINISTRATIVE LAW

ORDER

EMERGENT RELIEF

QAL DKT. NO. EDU 4337-90
AGENCY DKT. NO. 145-6/90

DR. MICHAEL SCHILL, JR., THOMAS
LA PORTE, CHARLES NEBBIA, Ill, AND
MICHAEL SCARPA,
Petitioners,
v,
ELMWOOD PARK BOARD OF EDUCATION,
Respondent.

Stanley Turitz, Esq., for petitioners (Greenberg, Ferraro, Covitz, Turitz,
Harraka and Goldberg, attorneys)

Glen T. Leonard, Esq., for respondent

Record Closed: June 8, 1990 Decided: June 11, 1990

BEFORE STEVEN L. LEFELT, ALl

At the Elmwood Park Board of Education organizational meeting on May 1,
1990, Dr. Michael Schill was elected president by a vote of four in favor, one
opposed, three abstentions and one absent. Both parties agree that this election
was valid. However, the three abstainers claimed a mistake in that they
misunderstood the board's attorney’s advice . and had they known an abstention
would resultin the election of Dr. Schill, they would have voted “no.”

Noase Fnovamir mm Bavemd Dmmneirenitn Bomnlnean
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Consequently, at the first regular meeting of the board on May 22, 1990, the
board voted five to four to suspend the application of Robert’s Rules of Order
{contained within board by-law #3325.4) to permit rescission of the vote electing Dr.
Schill president. Paragraph four of the board’s by-law #9311 permitted the board to
suspend its by-laws by majority vote of the entire board. The board voted five to
four to rescind Dr. Schill’s election and five to three, with Dr. Schill absent for the
vote, to reopen the position of president. immediately thereafter, by a vote of five
to two with one abstention and Dr. Schill absent for the vote, Louis Mangano was
elected president of the Elmwood Park Board of Education for the 1990/91 school
year, commencing on May 22, 1990 and terminating at the last meeting prior to the
reorganization meeting of 1991,

The petitioners filed an application for temporary relief with the Commissioner
of Education seeking to have the election of Louis Mangano as president of the
Elmwood Park Board of Education temporarily stayed pending an expedited hearing
on its application for emergent relief to restore Dr. Schill to the presidency. The
Commissioner did not act on the application for temporary relief under N.JA.C. 1:1-
12.6(e) and instead on June 5, 1990 transmitted this matter to the Office of
Administrative Law for action under NJA.C. 1:1-12.6{c}). Consequently, the
undersigned conducted an oral argument at the Newark Office of Administrative _
Law on June 8, 1990. On this same date, respondent filed responsive papers.

Based exclusively upon the papers filed in this matter and counsel’s oral
arguments, | believe that the mistake the Eimwood Board sought to correct by its
May 22, 1990 action amounted to a misunderstanding of the effect of abstaining on
the vote for the presidency. According to his affidavit, one of the abstainers was
advised on May 1, 1990 that, despite his misunderstanding, he could not change his
vote to “no” after the vote for Dr. Schill had been declared. it is unclear whether the
other abstainers were similarly advised. Counsel for petitioners argues that this
“mistake” could have been cured on May 1, 1990, but not thereafter. All three
abstainers have indicated that they preferred Mr. Mangano for, president and had
they known the consequence of an abstention, they would have voted “no.“ This
would have made the May 1 vote four for Dr. Schill, four against and one absent. it
is unclear, however, whether these abstainers would all have voted “no” on Dr.
Schill’s nomination if the consequence would have been not to elect Mr. Mangano,

22-

968




You are viewing an archived copy from the New Jersey State Library.

QAL DKT. NO. EDU 4337-90

but to relinquish the appointment to the county superintendent. See N.J.S.A.
18A:15-1.

I do not believe that such a "mistake” can be cured after the organization
meeting. | decline to conduct a hearing that would probe the minds of board
members to determine how they might have voted at some time in the past. Besides
establishing a dangerous precedent, to permit a board to reopen an election
because of an alleged mistake in announcing a vote for the office of presidency,
could lead to political maneuvering that may divert a board from its main mission of
running the public schools. | believe that the alleged mistake in this case s
insufficient as a matter of law to void a valid election of a board of education
president. ’

N.JS.A. 18A:15-1 provides that At its first regular meeting each board shall
organize by electing one of its members as president and another as vice-president,
who shall serve for one year and until their respective successors are elected. . .”
Following this provision, the statute indicates that the county superintendent is to
appoint a president if the board fails to elect a president at this meeting.

Local board action must be consistent with the State Board law and rules.
N.JS.A. 18A:11-1d. “The school laws contain no provision for organizing the board
at any other time, for reorganizing during the year, or for otherwise electing officers
except in the case of a vacancy. Nor is there any statute or rule which provides for
the removal of a president or vice-president of a board of education except for
refusal to perform a duty imposed upon such office by law. MJSA 18A:15.2
Absent such authorization, there is no power in a board of education to reorganize
during the course of the year or to elect new officers.” Eagan and Blair v. 8rody,
Braid, Denight, Hamilton and Mann, 70 5.L.D. 153, 155 (May 6, 1970).

Consequently, it is on this 11th day of June, 1990, ORDERED that until the
Commissioner of Education’s final decision in this matter;

1. The actions taken by the Eimwood Board of Education on May 22, 1990,

relating to rescinding the May 1, 1990 election of Dr. Schill, are deciared
invalid. .
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Mr. Mangano shall take no further actions as president of the Eimwood
Board of Education, except those absolutely necessary to continue the
day-to-day operations of the board, such as signing checks.

Uniess Dr. Schill concurs, Mr. Mangano may not sign resclutions or
certifications, appoint further committees or committee chairmen or
women and may not set the agenda for any board meeting.

if there is any disagreement over what constitutes action absolutely
necessary 1o continue the day-to-day operations, the parties may apply
for an interlocutory resolution of the gquestion by telephone conference
call to the undersigned. ) ’

This matter shall be set down for an expeditious plenary hearing to
determine whether Dr. Schill should be restored to the presidency
immediately and which actions, if any, taken by Mr. Mangano after May
22, 1990 as board president, must be set aside.

At the evidentiary hearing, any evidence relating to the “mistake” made
by the abstaining board members is hereby declared immaterial and
irrelevant,

The parties are advised that since the Commissioner elected to transmit
this action to the Office of Administrative Law, without issuing any
temporary restraints, directives 1-6 stated above cannot be effective unui
the Commissioner adopts this order, either affirmatively or by inaction
under NJA.C. 1:1-12.6(j). The parties are cautioned not to further
exacerbate this situation during the Commissioner’s review period.

After the parties receive the Commissioner’s ruling, they can place a

conference telephone call to the undersigned to schedule an expeditious
hearing date, should one remain necessary. .
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This recommended order on application for emergency relief may be adopted,
modified or rejected by Saul Cooperman, Commissioner of the Department of
Education, who by law is empowered to make a final decision in this matter. The
final decision shall be issued without undue delay, but no later than forty-five (45)
days following the entry of this order. If Saul Cooperman does not so act in forty-
five {45) days, this recommended order shall become a final decision on the issue of
emergent relief in accordance with N.J.S.A. 52:148-10.

Pt /—
"’////%L ,W
BATE ) STEVEN L. LEFELT, ALJ
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DR. MICHAEL SCHILL, JR., THOMAS
LA PORTE, CHARLES NEBBIA, III
AND MICHAEL SCARPA,

PETITIONERS,
V. : COMMISSIONER OF EDUCATION

BOARD OF EDUCATION OF THE : DECISION
BOROUGH OF ELMWOOD PARK,
BERGEN COUNTY,

RESPONDENT .

The Acting Commissioner has reviewed the Order of the ALJ
granting emergent relief, the papers filed by the parties, as well
as reviewed the taped proceeding before the ALJ. The Acting
Commissioner notes that no exceptions were filed by the parties.

Based upon his review of the above, the Acting Commigssioner
affirms the decision of the ALJ for the reasons stated therein. 1In
so doing, the Acting Commissioner notes that notwithstanding any
allegation of misunderstanding by certain individual Board members
relative to the impact of their abstentions in the vote to elect a
president at the annual reorganization meeting of the Elmwood Park
Board of Education, Dr. Michael Schill was duly elected president of
that body. The Acting Commissioner would further add his agreement
to that of the ALJ that since Dr. Schill was duly and properly
elected to the office of president, he was, pursuant to N.J.S.A.
18A:15-~2, subject to removal only for refusal to perform any duty

imposed by law. He likewise concurs with the ALJ that the only time

-6 -~
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when a district board of education may elect a president or vice
president is at its annual reorganization meeting.

Therefore, notwithstanding any allegations of mistake and
suspension of bylaws on the part of the Board in its machinations to
set aside the election of Dr. Schill as president at the May lst
reorganiéation meeting, the Board was precluded by law from removing
Dr. Schill and replacing him with another candidate. This decision
having resulted in declaring ultra vires the actions of the Elmwood
Park Board of Education in sgetting aside the election of Dr. Schill,
the Acting Commigsioner concludes that there no longer exists any
necessity for further hearing on the merits. This affirmance of the
granting of the emergent relief by the ALJ is therefore to be

considered a final decision concluding the controversy.

ACTING YOMMISSIONER OF EDUCATION

JUNE 25, 1990
DATE OF MAILING - JUNE 25, 1990
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#tate of New Jersey
OFFICE OF ADMINISTRATIVE LAW

INITIAL DECISION
QAL DKT. NO. EDU 5216-89
AGENCY DKT. NO. 189-6/89

ELSA DENNERY,
Petitioner,

V.

BOARD OF EDUCATION OF PASSAIC

COUNTY REGIONAL HIGH SCHOOL

DISTRICT # 1, PASSAIC COUNTY,
Respondent.

Robert A. Fagella, Esq., for petitioner

(Zazzali, Zazzali, Fagella & Nowak, attorneys)

Richard H. Bauch, Esq., for respondent

{DeMaria, Ellis & Hunt, attorneys)

Record Closed: April 6, 1990 Decided: May 16, 1990

BEFORE STEPHEN G. WEISS, ALL:

PROCEDURAL HISTORY

This matter was transmitted to the Office of Administrative Law by the
Department of Education as a contested case on July 10, 1989, pursuant to N.1.S.A.
52:14B-1 et seq. and N.1.S.A. 52:14F-1 et seq. A telephone prehearing conference
was conducted by the undersigned administrative law judge on October 2, 1989, and
a prehearing order issued on October 4, 1989. Paragraph one of the order identified
the nature of the proceedings to involve a "petition by a former tenured guidance
counselor [Elsa Dennery] alleging that the respondent [Board of Education of Passaic
County Regional High School District # 1] violated her tenure and seruority nghts by
abolishing her position and/or failing to appoint her to a newly created position.”
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The issue to be resolved at the hearing was stated to be the following: "Was the
abolition of petitioner’s position as a tenured guidance counselor and/or the
respondent’s failure to appoint her to the newly created position . . . a violation of
petitioner’s tenure and seniority rights?”

A plenary hearing was conducted at the Office of Administrative Law on
lanuary 18, 19, and 25, 1990. Following the conclusion of the hearing, counsel were
afforded an opportunity to file posthearing proposed findings of fact, conclusions of
law, and supporting briefs. Following the grant of an extension of time for the
filing, the record closed on April 6, 1990.

TESTIMONY AND FINDINGS OF FACT

A. Joint Stipulatior of Facts

At the outset of the hearing, counsel entered into a joint stipulation of facts
{Exhibit J-1), which sets forth the following undisputed matters:

1. Petitioner served as a guidance counselor at Passaic Valley Regional High
School since 1962, including a one-year leave of absence.

2.  Between 1961-1962, petitioner served as a teacher/guidance counselor at
Teaneck High School.

3. Between 1957-1961, petitioner served as a teacher at Union Hill High School, in
Union City, New Jersey

4. Between 1956-1957, petitioner served as a teacher for the Ridgefield Park
Board of Education.

5. Petitioner has no prior disciplinary record for the 27 years that she served as a
guidance counselor for respondent.

6.  Petitioner holds the following certificates received as of the dates shown-

a.  Teacher of Business and English -- 1960.

-2
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Student Personnel Services -~ '1964.
Learning Disability Consultant -- 1982,
Supervisor -- 1988.

Director of Student Personnel -- 1989.

" anrg

7. in or about spring 1989, petitioner was advised that her guidance counselor
position was being abolished.

8.  Petitioner applied for the newly created positions of "Class Supervisor” but was
advised that she would not be awarded a "Class Supervisor” position.

9. Petitioner holds ail certifications required for the class supervisor positions.

10. The following teaching staff members hold the credentials required for, and
presently hoid the position of, *Class Supervisor”™: '

Supervisor of Class of 1990 -- Roger Tanis

Supervisor of Class of 1991 -- Thomas Kean

Supervisor of Class of 1992 -- Janet Immitt

Director of Guidance/Supervisor pf Class of 1993 .- Dr Frances Colie

bW o

B. Testimony for Petitioner

The first witness for petitioner was Ms. Dennery herself. She noted that, as set
forth in the stipulation, as of the time her employment was terminated by the Board
in June 1989, she had worked in the school district for many years as a guidance
counselor and at all times her performance evaluations were satisfactory.

She testified that, as of June 1986, the guidance department at Passaic Valley
consisted of five guidance counselors and a director. in September 1986, one of the
guidance counselors was transferred to a classroom, and another left. At that same
time, the guidance department entered a reorganization phase wherein the Board
created the position of Supervisor-Class of 1990. That position was filled by Tanis,
who previously was employed in the district in another capacity not involving any
guidance functions. Dennery did not apply for the job.
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The creation of the new position resuited in no changes in the duties of the
guidance counselor as far as Dennery was concerned. She continued to provide
regular guidance services on a "vertical” basis to studentsin grades 10, 11,and 12. In
other words, she had counselees in each of the three grades. These services
included, inter alia, meeting with students to discuss their coliege and/or career’
plans, handling telephone calls, meeting with parents, counseling students
regarding matters of mutual concern, and coverage of homerooms when a teacher
was absent. In addition, guidance counselors continued to be involved in processing
students who arrived iate to school. Dennery also participated in certain testing
activities and, with the other guidance counselors, sent out warning notices when
students were absent.

in 1987, the position of Supervisor-Class of 1991 was established and filled by
one of the existing guidance counselars, Mr. Thomas Kean. Dennery did not apply
for the position. Thus, as of September 1987, the assignments in the guidance
department were as follows: Tanis handled the Class of 1990, Kean the Class of
1991, petitioner shared guidance duties for students in the other two classes with
the remaining guidance counselor, Mr. Robert Steffy, and Dr. Frances Colie was the
directar. According to Dennery, as far as she could see, the duties and
responsibilities carried out by the "supervisors,” Tanis and Kean, did not differ from
her activities in any meaningful way.

When Kean's position was created in 1987, it required that one hold a
supervisor's certificate (Exhibit P-2). Since Dennery did not hold such a certificate,
with the approval of the Superintendent of Schools, she took courses at William
Paterson College during 1987-88 to obtain the same.

In May 1988, the position of Supervisor-Class of 1992 was posted. Dennery
applied for the job but, in August 1988, the Board appointed Ms. Janet Immitt. Thus,
as of September 1988, the guidance department consisted of the director, Dr. Colie,
class supervisors Tanis, Kean, and Immitt, and guidance counselors Steffy and
Dennery.

In May 1989, the position of Director of Guidance/Supervisor-Class of 1993 was
created (Exhibit P-3) and Dr. Colie, the director at that time, was appointed to it.
Thus, since there were now class supervisors for each of the four classes at the high

4-
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school, Dénnery was told that she would not be reappointed. Since there was no
other position available for which she was certified, her employment ended in June.
{

Petitioner then compared the duties and responsibilities of the class supervisors
with her own. She opined that everything she did as a guidance counselor was also
performed by them and, except for certain minor differences, everything they did
she either did, had done, or was capable of doing. With respect, in particular, to the
area of evaluation, she insisted that aithough as a guidance counselor she did not
undertake "formal” evaluations of teachers, she often would confer with teachers
and believed that she had the right to make recommendations to senior
administrative staff regarding correction of tear:her performance deficiencies

in short, Dennery maintained that her duties, responsibilities, and functions as
a guidance counselor were, if not identical to, substantially the same as those of the
class supervisors.

On cross-examination, Dennery agreed that her contact with teachers in the
"evaluation” context did not involve formal observations with respect to gauging
their performance in any regularized fashion and she admitted that she had no
authority to evaluate as such. With regard to her “supervisory” activities, Dennery
said that as quidance counselor she did undertake such duties from time to time,
including bus, fire drill, study hall, and cafeteria duty.

Petitioner explained that the reason she did not apply for the positions filled by
Kean in 1986 and Tanis in 1987 was that she was not certified as a supervisor at the
time those jobs were posted. She also agreed that, as a guidance counselor, she is
represented for collective negotiations purposes by the teachers’ association,
whereas Tanis, Kean, Immitt, and Colie are members of a separate supervisors’ unit

Anna Maria Betro, the next witness for petitioner, has been employed as a
teacher of languages at Passaic Valley for 23 years. Betro said that she sees no
functional distinction between the duties of a guidance counselor and those of the
class supervisors and she treats both positions as the same. She, personally, has never
been evaiuated by any class supervisor, although she knows other teachers have. On
cross-examination, she agreed that guidance counselors had no supervisory
relationship with classroom teachers. While she conceded that the class supervisors

5
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do have building-wide supervisory authority one period a day, she considered that
activity essentially to be peripheral to their primary guidance function.

The next witness for petitioner was Thomas Kean, Supervisor-Class of 1991, He
has been employed in the school district for 42 years and was a guidance counselor
for approximately eight years before becoming a class supervisor in 1987. He agreed
that all of the duties listed on the guidance counselor job description (Exhibit P-1)
are also carried out by class supervisors. However, the class supervisor position
includes, in addition thereto, certain distinctive responsibilities which he never had
as a quidance counselor. Those functionsinclude, most importantly, the authority to
go into the classroom to observe teacher performarnce and to report on the same as
part of the formal evaluation process. In his opinion, his ability to function in this
role can be of great help with regard to his having to deal with potential problems
between and among students, parents, and the teachers. During the 1988-89 schaool
year, he performed approximately 30 formal teacher evaluations, more than half of
which were generated by some sort of student problem. He also performed
informal evaluations. Kean also noted that the hours of work of the classroom
supervisors are 7:45 a.m. to 4:15 p.m., whereas guidance counselors work from 8 ’
am.to3:25p.m.

According to Kean, class supervisors are expected by the superintendent to be
“on call” all the time and cannot depend on any particular formal schedule.. Their
salary is pegged to a step on the teacher guide, plus an additional percentage as a
stipend.

Kean went on to point out additional class supervisor functions which he |
believed represented differences between the two positions in issue. For example,
he is now more involved in the area of discipline, and one period per day he has
building-wide supervision. In that latter capacity, he directs teachers to various posts
for student supervision. However, he stressed that the major difference as far as he
was concerned had to do with the evaluation function. Classroom supervisors, he
said, have discretion concerning when to go into a classroom, and to whose
classroom they will go. They are expected to exercise that function diligently and
are not to confine their activities to mere conferences with teachers.
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On cross-examination, Kean reiterated‘that the major additional duties which
he now has involve discipline, building-wide supervision and observation, and
formal evaluation of classroom teachers. He explained that he is more involved in
the direct imposition of certain types of discipline with respect to students who
arrive late. Although he also functioned in this area as a guidance counselor, it was
always through the associate principals. In Kean's judgment; he spends about 25 to
30 percent of the school day carrying out the supervisory duties mentioned.

Petitioner's next witness was Paul A. Hoelscher, a social studies teacher who has
been employed at Passaic Valley since 1963. 'From his own observations of what
guidance counselors did, and what classroom supervisors now do, Hoelscher sees no
qualitative difference in terms of his needs. He, personally, has never been
evaluated either formally or informally by a class supervisor and is aware of only one
teacher having been so observed. However, he has not spoken to any other teachers
about that subject. On cross-examination, Hoelscher agreed that he considers the
class supervisors to be his “supervisors” both in and out of class. If one of them ever
came into his classroom to observe and evaluate him, he would agree that they were
properly carrying out that function.

C.  Testimony for respondent

Respondent’s sole witness was the Superintendent of Schoals, Dr. Louis R.
Centolanza. He has been superintendent since March 1984 and had been the
assistant superintendent for five years previous thereto. As assistant superintendent
between 1982 and 1984, Centolanza had oversight with respect to the Department
of Pupil Personnel Services, which included the guidance staff. When he became
superintendent, one of his main objectives was to assess the guidance needs in the
district and to make recommendations to the Board concerning it. According to
Centolanza, he wanted “an independent view” of the department since he
entertained concerns that it was not meeting student needs in either career
planning or personal and social counseling. He also was concerned that there had
been many parental requests for a change in the guidance counseior to whom their
children were assigned.

When parental complaints continued in 1985, Centolanza recommended to the
Board that there be an independent, overall assessment of the entire guidance

7.
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function. As part of that activity, he distributed a survey to all of the homes in the
district, and also handed the document out to students and staff members (Exhibit R-
1). The results of the survey revealed that those who responded were highly critical
of both the quality and scope of the guidance services. There were, for example,
problems regarding the Scholastic Aptitude Test and achievement test cutoff dates,
financial aid availability, and knowledge of course offerings, and there were several
complaints of rudeness. :

A§ part of his overview, Centolanza asked the director of quidance, Dr. Colie, to
evaluate her guidance counselor personnel, which she did. In the spring of 1986,
Centolanza made specific recommendations to the Board concerning restructuring
the guidance department, including abolition of the position of "guidance
counselor” and substitution for it of a position to be known as “academic advisor”
(see Exhibit P-4). Thus, in September 1986, ane guidance position was abolished and
the pdsition of Supervisor-Class of 1990 was created and filled by Tanis. As
Centolanza put it, he was looking "for leaders, not followers™--people who could
make a meaningful impact and avoid mediocrity. He also wanted people whom he
felt could "pinch hit” as administrators. Although Tamis had no previous
background in student personnel services, he had been a teacher in the districtand a
departiment head as well. In order to function in the guidance area, Tanis obtained
emergéncy certification. Thus, as of September 1986, four guidance counselors
handled grades 10, 11, and 12, Tanis was Supervisor-Class of 1990 (the ninth grade),
and Dr. Colie was the director. In 1987, the position of Supervisor-Class of 1991 was
posted and, in August, Kean was appointed to the position. His prior position as
guidance counselor was left vacant and has remained unfilled to the present time.

By jate August 1987, the class supervisor position was beginning to crystallize
further in Centolanza’s mind and by now represented what he believed to be a
desirable combination of guidance functions, plus grade level supervision
responsibilities. The superintendent observed that the teacher evaluations
performed by the class supervisors have helped him in his determination as to whom
to fire and to whom to give tenure. In his judgment, they serve as “another pair of
eyes.”
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In April 1988, the Board abolished another guidance counselor position and
the position of Supervisor-Class of 1992 was posted. lanice Immitt was hired for that
job. Petitioner also applied for it.

Although the class supervisor positions were first created in 1986, the titles had
not been recognized by the county superintendent. This oversight was cured in 1989
(Exhibits P-6, P-7). Originaily, Centolanza felt that such action was not needed, but
he eventually determined to submit the tities for approval in anticipation of state
monitoring, which was to take place in early 1990.

As far as Centolanza is concerned, the guidance counselors essentially were
teaching staff members solely responsible for handling pupil concerns. They were,
as he put it, "an appendage,” not directly in the “line of fire.” On the other hand,
the class supervisor position was envisioned to be and is "a directive, decision-
making” one. It is a position which, in his judgment, is part and parcel of
*administration” and they have direct authority over teachers, a role which
guidance counselors could not and should not have. Tanis, Kean, immitt, and Colie
also operate, according to Centolanza, at a "higher level” in the areas of program,
budget, supervision, and high-level decision making. They exercise, he said, 3 more
proactive role than did guidance counselors in the area of discipline as well,
especially insofar as "cuts” are concerned.

On cross-examination, Centolanza repeated that his concerns with the
guidance department in 1984 and 1985 related to the quality and scope of the
services being provided, primarily to students and secondarily to parents. While
guidance services unguestionably are an essential part of the high school program,
in his opinion they can and rightly should be combined with supervisory activities to
enhance their value. While he agreed that when Tanis was appointed in 1986 he did
not have appropriate guidance certification, that temporary gap was covered by
having Dr. Colie perform the needed guidance services. Mare importantly, Tanis did
have supervisory certification and during 1986-87, in addition to recording
attendance and the like, he formally observed teaching staff members in grade nine
and was engaged in a number of evaluations that school year. In addition, Tanis also
performed the one period per day building-wide supervision, which includes
oversight of the entire building viz-a-viz security, discipline, etc. As farasCentolanza
is concerned, a supervisor's centificate is needed to direct other certified people in

9
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that context--something a guidance counselor could not do. In addition, although
not acting as a guidance counselor per se during 1986-87, Tanis was invoived in class
meetings and acted in other ways as a class advisor. By September 1987, Tanis had
become certified in the area of student personnel services and all four of the present
class supervisors hold dual pupil personnel and supervision certification and are
performing classical supervisory work.

While Centolanza agreed that the class supervisor positions existed for over
three years without county superintendent approval, this was the product of his
belief that the administrative code did not require the same. However, he repeated
that in order to eliminate any problem with respect to state monitoring, he sought
and obtained approval from the county superintendent in 1989 (Exhibits P-6, P-7).

it was Centolanza’s opinion that up to 40 percent of the total activities of class
supervisors involve activities other than standard guidance counselor functions.
These include: (1) formal classroom observations and evaluations; (2) post-
observation and evaluation conferences with teachers; (3) write ups with respect to
recommendations; {4) building-wide supervision of the grounds, induding cafeteria,
study hall, and corridors; (5) supervision of in-school suspension; (6) disposition of
cuts; (7) enforcement of the Board's tardiness policy; (8) substituting for associate
principals in their absence where needed; (9) participation in review and
maodification of curriculum; and (10) participation and close involvement in high-
level administrative meetings and general readiness to carry out assignments as
directed by the superintendent.

FINDINGS OF FACT

Based upon my review and consideration of the testimony in this matter, |
herewith make the following findings of fact:

1. The contents of the joint stipulation of facts, Exhibit I-1, previously set forth
are hereby incorporated by refererice as if expressly set forth.

2. Although petitioner now holds all those certifications required for the position
of class supervisor, she did not do so until 1988. At no time during her 27-year
employment with the Board did petitioner ever serve in a position which

-10-
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required a supervisor’s certificate. In i989, she obtained a Director of Student
Personnel Services Certificate, which is a requirement of the position held by
Or. Colie.

3. Thejob description for guidance counselor, the only position held by petitioner
while employed in the school district, did not require performance of any
function requiring possession of a supervisor's certificate, nor did guidance
counselors perform any supervisory function which would have required
possession of the same.

4. In 1984-85, Dr. Louis R. Centolanza became Superintendent of Schools. At that
time, the guidance department consisted of five guidance counselors,
including petitioner.

5. Soon after becoming superintendent, Centolanza undertook a review of the
department in response to various complaints, particularly from parents,
regarding the activities of the same. Based upon his own independent review,
together with consideration of the results of a survey he conducted involving
students, parents, and others, Centolanza determined that the department
was not meeting the needs of the students with respect to career planning and
personal and/or social counseling.

6. Centolanza therefore recommended to the Board that it ¢create the position of
Director of Pupil Personnel Services to oversee the guidance department. He
also presented a report to the Board recommending that the existing guidance
department structure be repilaced by a system whereby there would be a
supervisor responsible for each of the four classes of students at the high school
level. In Dr. Centolanza’s view, these would be individuals holding supervisor's
certificates who would be engaged not only in the guidance function, but in
the evaluation and supervision of staff as well.

7. Inthe spring of 1986, one guidance counselor position was abolished following
thatindividual’s retirement. There then was posted the position of Supervisor-

Class of 1990. The work year for that position was to be September 1 through
June 30, and the hours were to be 7:45 a.m. to 4:15 p.m. The compensation for

.11
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10.

1.

12.

13.

the position would be placement on the teacher salary guide plus an additional
stipend.

Petitioner did not apply for the Supervisor-Class of 1990 position and Roger
Tanis, previously a department head, was appointed to it, effective September
1, 1986.

Since Tanis did hot possess a student personnel services certificate, he
performed no guidance services during 1986-87. These were provided to the
Class of 1990 by the director, Dr. Frances Colie.

For 1987-88, Tanis received emergency certification for student personne!
services and a formal job description was established for the class supervisor
position., That job description provided that the class supervisor would
supervise and evaluate homeroom teachers assigned to the grade tevel,
periodically observe and evaluate subject matter teachers, and have school-
wide supervisory duties.

In june 1987, the position of Supervisor-Class of 1991 was posted. The position
required possession of a supervisor's and/or a principal’s certificate. Petitioner
did not apply for the position. Thomas Kean, a guidance counselor, applied for
and was appointed to the position in August 1987. Kean's guidance counselor
position remained vacant and has never been filled.

Both Tanis and Kean undertook formal evaluations of teachers in accordance
with the procedure established in the school district. The evaluations were
carried out in a fashion identical to that of other persons performing this
function. Class supervisors are expected to and do perform a minimum of 15
formal teacher evaluations per year.

Building-wide supervisory activities are carried out by class supervisors one
period per day. In that time, the supervisor is responsible for corridor
supervision, cafeteria supervision, and supervision of the exterior school
grounds. Asneeded, class supervisors also direct the activity of teachers during
this time. Formerly, this action was carried out by associate principals.

-12
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185.

16.

17.

18.

19.

In May 1988, the Board advertised for the position of Supervisor-Class of 1992,
The requirements of the position inciuded possession of supervisory as weil as
student personnel services certification. Petitioner did not apply for the
position and the Board appointed Janet immitt to it.

in March 1989, the Board authorized the creation of the position of Director of
Guidance/Supervisor-Class of 1993, and that position was posted and
advertised. The position requires performance of administrative tasks related
to guidance services beyond those undertaken by class supervisors. Although
petitioner applied for the position, she did not, at that time, hold the necessary
certifications, which included the Director of Student Personnei Services
certificate.

In April 1989, the Board abolished the guidance counselor position held by
petitioner, the last remaining such position which had been filled in the school
district. Thus, Dennery's employment terminated in june 1989,

In June 1989, Dr. Centolanza belatedly applied to the Passaic County
Superintendent of Schools for approval of the unrecognized titles of Director
of Guidance/Supervisor-Class of 1993, Supervisor-Class of 1992, Supervisor-Class
of 1991, and Supervisor-Class of 1990. On August 1, 1989, County
Superintendent Melindo A. Persi granted such approval.

Centolanza did not earlier request the county superintendent’s approval since
he understood the regulations not to require it. However, in the anticipation
of state monitoring in the school district scheduled for early 1990, he
determined to apply for such approval and did so.

The supervisory functions exercised by class supervisors include, in addition to
teacher observation and evaluation, building-wide supervisory authority at
least one period per day, filling in for associate principals as needed,
attendance at high-level administrative meetings, administration of discipline
to students, and special oversight responsibilities for a variety of projects as
directed by the superintendent. In that latter capacity, the class supervisors
may be involved in directing the activities of teaching staff members.

13-
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DISCUSSION

Although there was a great deal of fact-sensitive testimony in this case
covering the three days of hearings, many of those facts were undisputed. in
essence, the case boils down to the need for a legal determination as to whether the
petitioner’s tenure and seniority rights were violated by virtue of the recrganization
of the guidance department which eventually resulted in Dennery’s termination in
1989. The major issue is whether the newly-created position of class supervisor is so
substantially similar to that of guidance counselor that the failure to appoint
Dennery and/or the failure to consider her in respect to any application for the same
was so egregious as to be set aside,

Both sides cite many of the same cases since the underlying issue has been
addressed by the Commissioner on several previous occasions. A leading case is
Santarsiero v. Parsippany-Troy Hills Board of Education, QAL DKT. EDU 5667-83
(March 30, 1984), Commissioner of Education (May 14, 1984), aff'd, State Board (Oct.
3, 1984). In that case, the Board had implemented an administrative reorganization
which impacted upon area chairpersons. At issue was whether newly created
positions were the same as, or substantially identical to, the area chairperson
position. Both the administrative law judge and the Commissioner determined that
they were not. In his decision, the Commissioner made the following pertinent
observations:

The Commissioner is in agreement with the Board and with the
conclusion of the judge that the two positions are not substantially
the same or identical. Mere overlap of duties between the two
gositions does not make them identical nor is the difference

etween the two positions merely quantitative. While the area
chairperson position entailed sub}'ect area supervisory
responsibilities, the two positions differ in terms of primary
responsibility, scope of functions, calendar years, type and manner
of compensation and a line of authority and reporting. The area
chairperson position was a teaching position with additional
supervisory responsibility, compensated in the form of stipend and
carried out with "release time” during the academic year.

The abolishment of the area chairperson positions and creation of
the district program supervisory positions was motivated by the
Board's desire to restructure and strengthen the supervision,
evaluation and curriculum of the district’s program. .. . The Board
has the power to determine who is best qualitied to be appointed
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to the newly-created district supervisory program position.
Therefore, it is the Commissioner’s determination that lablonski,
supra, is controlling in the instant matter and that the Board 15
correct in asserting that Franklin, supra, is similar. Santarsiero, at
27-8. T

The two cases cited by the Commissioner (Jablonski and Franklin), which were
also referenced in the administrative law judge’s decision in Santarsiero, essentially
stand for the same proposition; namely, that the critical area of inquiry is whether or
not the two positions in issue invoived duties and responsibilities which were
“substantially identical.” See also, Schaeffer v. Bd. of Educ. of South Orange, OAL
DKT. EDU 5776-87 (lanuary 15, 1988}, aff'd, Commissioner of Education (March 14,
1988), aff'd, State Board (March 1, 1989); DeCarlo v. Bd. of Educ. of South Plainfield,
QAL DKT. EDU 6111-87 (June 20, 1988), aff'd, Commissioner of Education (Aug. 4,
1988). Essentially, the inquiry involves an examination of whether, intentionally or
otherwise, the creation of the new position and the faiture to recognize the tenure
or seniority rights of an employee holding the previous position was tantamount to
a circumvention of the tenure and/or seniority rights of that employee.

in addition to arguing that what the Board did in this case was to create a new
position whose duties, functions, and responsibilities qualitatively were substantially
the same as that of guidance counselor, Dennery also argues that the imposition gf 3
supervisory certificate requirement for the class supervisor position was an improper
effort to deprive petitioner of her tenure rights and a tactic which could not and
should not be condoned. See, e.q., Walldov v. Board of Education of East Brunswick,
OAL DKT. EDU $£540-84 (March 28, 1985), aff'd in part and rev'd in part,
Commissioner of Education (May 10, 1985).

With respect to respondent’s claim that the duties and responsibilities of the
class supervisor position entail activities which are distinct, Dennery maintained that
a close examination of the duties fails to support that view. in particular, Dennery
argues that the major area of claimed distinction, the "evaluation” function
exercised by class supervisors, is, upon close scrutiny, of little significance--"far too
slender a reed” to support denial of her tenure rights. In particular, she pointed out
that the testimony of the class supervisors themselves reveals that the time devoted
to performance of the evaluative function approximated only two percent of their

15,
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total for the year. Petitioner further pointed out that the evaluations were not of all
instructional staff generally, but were limited to teachers whose students were
assigned to the particular class supervisor for guidance, and both historically and at
the present time the essential evaluative function is still exercised by the associate
principal. in other words, the so-called "evaluation” by class supervisors is really only
a minor adjunct of their guidance counseling function.

Another point raised by petitioner is the claim that even if it is determined that
the guidance counselor position was properly abolished, her tenure rights
nevertheless entitled her at least to the Supervisor-Class of 1992 position awarded to
Immitt. In support of this argument, petitioner refers to the decisions in Capodilupo
v. West Orange Tp. Ed. Bd., 218 N.J. Super. 510 (App. Div. 1987), certif. den., 109 N.J.
514 (1987); Bednar v. Westwood Board of Education, 221 N.J. Super. 239 (App. Div.
1987), certif. den, 110 N.J. 512 ,1988); and Mirandi v. Board of Education of West
Orange, DAL DKT. EDU 5756-84 (Feb. 19, 1985), decided by the Commissioner {April
1, 1985). In other words, if the action by the Board in this case is condoned, and a
nontenured person (Immitt) is permitted to prevail over petitioner, it will, in
Dennery’s view, "signal an open-ended invitation to public employers to evade the
rights of tenured employees by ‘abolishing’ tenured positions, tacking on a new
certification requirement, and effectively continuing the responsibilities of the old
job.”

In its initial reply brief, the Board argued that petitioner cannot claim any
tenure entitlement to the position of class supervisor since she has never served
under a supervisor's certificate. See, Howley v. Board of Ed. of Ewing Township,
1982 5.L.D. 1328, aff'd, State Board of Education, 1983 S.L.D. 1554 (June 1, 1983);
DeCarlo v. Board of Education of South Plainfield, supra; Kaprow v. Board of
Education of Berkeley Township, OAL DKT. EDU 6578-88 {Oct. 12, 1989), decided by
the Commissioner (November 29, 1989). Thus, pointing out that Dennery did not
even acquire her supervisor’s certificate until july 1988, nor her Director of Pupil
Personnel Services certificate until 1989, it was impossible for her to have served
under either of those certificates for the requisite period of time necessary for the
acquisition of tenure under N.1.S.A. 18A:28-6. Therefore, since Dennery has never
actually served as a supervisor, she has no tenure or reemployment claims to any
position other than that of guidance counselor and mere possession as of 1988 of a
supervisor’s certification does not, standing alone, entitle her to claim immitt's job.
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Referring to the decisions in Capodilupo, Bednar and Kaprow, the Board maintained
that those decisions stand for the proposition that a teaching staff member only
obtains tenure within an endorsement on a certificate and that the scope of the
tenure is then determined by the endorsement under which the teaching staff
member has actually served. Thus, relying upon the decision of the Commissioner in
Grosso v. Board of £d. of New Providence, OAL DKT. EDU 5253-88 (April 15, 1989),
decided by the Commissioner (May 22, 1989), rev'd, State Board (March 9, 1990), the
Board argued that any expansive reading of the Capodilupo and Bednar decisions
had to be rejected, at least to the extent that they are attempted by Dennery to be
read to permit her to obtain tenure without regard to service under an
endorsement. Since Dennery’s service in the district was limited to that of a
guidance counselor under a student personnel services certification, her nere
possession as of July 1988 of a supervisor’s certificate without service in any position
which requires such certification precludes her obtaining tenure or seniority insofar
as the class supervisor job is concerned.

In her reply brief, Dennery argued that the interpretations relied upon by the
Board simply did not support the conclusion urged, particularly since the continuing
viability of the cases cited by the Board is now "suspect” in light of the State Board
of Education’s reversal of the Commissioner’s decision in Grosso. As noted, the
Commissioner determined in Grosse that petitioner’s mere possession of an
elementary endorsement on an instructional certificate did not provide the
individual with any tenure rights as an elementary teacher over nontenured persons
since he had not actually served for the requisite period of time as an elementary
teacher. The State Board synopsized the Commissioner’s hoiding to be that "a
tenured teacher is not entitled, as against a nontenured teacher, to any teaching
assignment covered by any endorsement held without consideration of whether
that individual had served under the endorsement applicable to the assignment.”
Id. at 4.

The State Board disagreed, reversed the Commissioner, and held that tenure
protection attaches to "all endorsements upon a teacher’s instructional certificate,
not just those under which the individual has actually served for the requisite period
of time pursuant to N.I.S.A. 18A:28-5 or 18A:28-6." Grosso, at 4-5. The State Board
concluded as follows: "Since petitioner was authorized and qualified to serve as an
elementary teacher by virtue of his elementary education certification . . . we
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conclude that he had entitiement as a result of his tenure status to employment as
an elementary teacher as against non-tenured individuals, regardiess of whether he
had previously served under that endorsement.” Id. at 6.

With respect to whether the positions of guidance counselor and class
supervisor are substantially similar, the reply briefs, not unexpectedly, took totally
divergent views and they need not be repeated here. Suffice it to state that in the
petitioner’s view there are no meaningful distinctions between the duties and
responsibilities of the two positions and the Board’'s effort to construct such
differences was merely a sham. The Board, of course, stressed those areas where it
believes there were important qualitative differences and repeated its contention
that, in light of those distinctions, Dennery’s service as a guidance counselor was of
no moment insofar as her entitlement to a class supervisor position was concerned.

As the result of my review of all of the evidence, and in light of the pertinent
case law cited and/or relied upon by counsel in their briefs, | am convinced that the
Board’s failure to appoint Dennery to a class supervisor position, and/or the class
supervisor/director of guidance position, was proper and violated neither her tenure
nor her seniority rights.

With respect to the question of tenure and seniority, one can read and reread
the several cases cited in the briefs and, as did counsel, come to totally divergent
canclusions regarding what they say. All are particularly fact-sensitive. Each, in its
own way, is dependent upon a close scrutiny of the exquisiteness of the facts
pertaining to the particular situation involved and it is difficult to attempt to
generalize with respect to the impact of those cases upon any new situation.

Nevertheless, certain principles do emerge which, when applied to the facts of
this case, dictate the resuit | have reached insofar as the tenure and seniority
questions are concerned. Although actual service pursuant to a teaching certificate
endorsement may not be necessary in brder for one to claim tenure, in this case it
was not until July 1988 that the petitioner held the supervisor's certificate at all.
Thus, none of her service prior to that date can be counted toward the accrual of
tenure unless (as will be discussed jnfra) the duties and responsibilities of the class
supervisor position were substantially the same as those of guidance counselor.
Putting aside that issue for the moment, it is clear that Capodilupo, Bednar, and
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Grosso do not avail petitioner in this regard.' Moreover, | agree with the Board that
in neither Capodilupo, Bednar, nor Grosso was the issue of more than one type of
certificate involved, as it is here. None of the cases relied upon by Dennery invoive a
situation similar to the present circumstances where her certification prior to July
1988 was distinct and limited to guidance counselor functions. Thus, Dennery has no
legitimate claim by virtue of tenure and/or seniority to the class supervisor positions
unless she prevails on th_e other prong of her case--that the class supervisor positions
are not substantively or qualitatively different from that of guidance counselor.

With respect to that question, | must agree with the position articulated by the
Board. First, based upon Centolanza's unrefuted testimony, there is no doubt that
during the mid-1980’s serious concerns arose in the school district regarding the
effectiveness of the guidance services being delivered to students. There clearly was
a problem and steps had to be taken to deal with it in order to maintain the
confidence of the Board’s constituents, including parents, students, and staff alike.
Thus, the decision to create the class supervisor position was entirely appropriate. in
any case, of course, it is not within the province of this tribunal to second-guess the
educational judgments made by boards and their senior administrative staff, absent
a showing of bad faith. in this case, no bad faith was shown.

As the superintendent aiso explained at the hearing, it was his intention, as
recommended to the Board, to create a new administrative structure at the high
school designed not only to enhance the delivery of guidance services, but to make
the new positions more managerial-administrative in nature. While petitioner
downplays the fact that the new position entails participation by class supervisors in
the formal evaluation process, and argues that the total time devoted to that activity
is minimal, the fact remains that the evaluation by supervisory staff of their
instructional staff colleagues is critical to the proper carrying out of the Board’s
responsibilities. in my view, the evaluation function does represent a critical
distinction in this case. Whether the class supervisors actually evaluate 10, 15, or 20
of their colleagues annually is essentially irrelevant. The fact is they are expected to
and do go into the classroom to observe teachers and are full participants in the
process whereby the performance of those teachers is measured, whether for
purposes of reappointment, the grant of tenure, or the award of an increment.
Guidance counselors, on the other hand, rarely, if ever, went into the classroom and |
daresay their presence there in an “evaluation” mode would sorely strain the
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relationship that the guidance counselor would have with that teacher. Rather, as
Dennery implicitly admitted, even if she observed a teacher, it would only have been
in the context of a particular problem that a student might be having. For example,
a teacher might be "too good” for a particular student and the classwork too
difficuit for that student to handle. In that sort of context, the notion that the
guidance counselor was in any fashion evaluating the teacher’s performance is
unacceptable. Thus, by virtue of the evaluation function alone, | believe that the
class supervisor position is not one which can be tagged as "substantially similar” to
that of the guidance counselor.

In addition, other meaningful differences exist. One period per day class
supervisors act in the place and stead of the associate principal and truiy are "in
charge” of other teachers with respect to supervision of the carrying out by those
others of various assignments. Guidance counselors did not act in that capacity.
Also, there is a real difference in terms of their work hours, particularly in light of the
"on call” nature of the class supervisor job.

Dennery’s claim that during her tenure as guidance counselor she engaged in
supervisory functions is not persuasive. As the Board points out, her duties with
respect to "supervision” of homerooms, fire drills, halls, bus loading, and lunch room
essentially concerned themselves with oversight of student behavior. Her claim that
these activities involved meaningful direction of teaching personnel similar to that
now exercised by class supervisors is rejected.

Although most, if not all, of the guidance counselor duties were subsumed
within the class supervisor position, this mere overlap does not make the positions
identical nor render whatever differences exist merely quantitative. See, Santarsiero
and Jablonski. See also, Rufalo v. Board of Education of Livingston, OAL DKT. EDU
3760-85 (May 20, 1986), aff'd, Commissioner of Education (July 1, 1986). See also,
Sandri v. Board of Education of Bergen County Viocational School District, OAL DKT.
EDU 6737-85 (April 28, 1986), aff'd, Commissioner of Education (June 11, 1986). In
Sandri, the undersigned administrative law judge held that the duties and
responsibilities of the newly-created position of assistant director of special
needs/student services was qualitatively different from that of supervisor of
guidance/shop. 1 there also pointed out that some latitude must be given to aBoard
of Education with respect to creation of new positions as part of an administration

-20-

993



You are viewing an archived copy from the New Jersey State Library.

OAL DKT. NO. EDU 5216-89

reorganization designed not only to enhance the delivery of services, but also to
deal with financial constraints, and there must be reasonable accommodation of the
development and phasing in of the new position. | believe that concept applies here
as well. Creation of the class supervisor position was, after all, an experiment
designed to achieve certain important purposes. The evolving nature of the position
can be seen from the very differences between the first class supervisor position to
which Tanis was appointed, and the subsequent positions to which Kean and immitt
were appointed. Here, as in Sandri, the newly created position was intended to and
does encompass a broad range of managerial-type responsibilities, and while there
certainly exist a number of areas of overlap, the positions cannot, in light of the
decisional authorities mentioned, be considered “substantially similar.”

Accordingly, | CONCLUDE that the petitioner's claim to any of the new class

supervisor positions, or to the director’s position, must be rejected and her petition
of appeal should be DISMISSED.
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This recommended decision may be adopted, modified or rejected by the
COMMISSIONER OF EDUCATION, SAUL COOPERMAN, who by law is empowered to
make a final decision in this matter. However, if Saul Cooperman does not 5o actin
forty-five days and unless such time Jlimit is otherwise extended, this recommended
decision shall become a final decision in accordance with N.J.S.A. 52:148-10{c).

I hereby FILE this initial decision with SAUL COOPERMAN for consideration.
Yl (2
Mo b, 1490 ' b (0 g

Date d STEPHEN G. WEISS, ALJ

Receipt Acknowledged: NP
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Date . 7 DEPARTMENT OF EDUCATION
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ELSA DENNERY,
PETITIONER, :
V. . : COMMISSIONER OF EDUCATION
BOARD OF EDUCATION OF PASSAIb : DECISION
CITY REGIONAL HIGH SCEOCL
DISTRICT #1, PASSAIC COUNTY,

RESPONDENT.

The record and initial decision rendered by the Office of
Administrative Law have been reviewed., Petitioner filed exceptions
pursuant to the applicable provisions of N.J.A.C. 1:1-18.4. The
Board filed timely reply exceptions thereto.

Petitioner advances in exceptions the premise posited
befoze the ALJ:

Because the posgition of guidance counsellor and
class supervisor are substantially similar, and
because, in any event, Mrs. Dennery held the
supervisory certificate necessary for that
limited aspect of the ''class supervisor™ pogition
which arguably involved tasks beyond the guidance
counsellor's historiec functions, the conclusion
is inescapable that the board's action in this
matter was violative of petitioner's tenure
rights. The ALJ's recommended decision should be
rejected, (Exceptions, at pp. 9-10)

More specifically, petitioner cites ™"[t]lhree fundamental
errors and omissions*** in the ALJ's shallow analysis." (Id., at
p. 3) First, she claims as a matter of law that the duties of the
two positions in gquestion, that of guidance counselor and that of
class supervisor, are "substantially similar' under prior case law
and the facts of this case. (Id.) Second, petitioner claims the
only responsibility of a «class supervisor truly requiring a
gsupervisory certificate pursuant to N.J.A.C. 6:11-10.4(c) was the
evaluation of «classroom teachers, a function which sghe avers
constituted between one percent and two percent of the class
supervisor's duties. Third, petitioner avers that since she already
held the superviaor certificate when her position was abolished, she
must be given preference over nontenured personnel to the new
position.

In the ARGUMENT section of 9petitioner's extensive
exceptions, she posits at Point I:

THE BOARD'S ACTION IN LAYING OFF PETITIONER
VIOLATED HER TENURE RIGETS BECAUSE THE DUTIES OF

THE GUIDANCE COUNSELLOR ARD CLASS SUPERVISOR
POSITIONS WERE SUBSTANTIALLY THE SAME
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, Petitioner claims that the ALJ should have performed a
close scrutiny of the Board's purposes in acting to reduce itg
tenured gstaff in this case. She cites N.J.S.A. 18A:28-9 and Vogel

v. Bd. of Ed. of Ridgefield, decided by the Commigsgioner August 15,
1983, rev'd State Board June 7, 1985 for this proposition. She

further relies on Mirandi v. Board of Education of West Orange,
decided by the Commissioner September 15, 1988, aff'd State Board
April 5, 1989 as an example of a decision related to the
vgubstantially similar' concept (Exceptions, at p. 14) which
demonstrate that .

*x%xaven where a board can articulate
non-digcriminatory motives for its conduct, it
can nevertheless be found to have acted in bad
faith, as a matter of law, where the duties of
the new position are gubstantially sgimilar to the
aboligshed position. School boards simply cannot
rely on '"educationally based reasons' defense to
subvert the rights of tenured teachers. Thus,
the ALJ's initial inquiry was improperly
inverted. Whether the functions of <class
gupervisors are substantially the same as those
previously performed by guidance counselors,
rather than whether the school board acted with
personal animosity or in bad faith, is the
standard by which the ALJ's analysis should be
driven. (emphasis in text) (Id., at pp. 14-15)

. Further, petitioner claims that while the ALJ did review
the duties required of the two positions, the judge erred in basing
his decision primarily on the fact that class supervisors perform
evaluations of clagssroom teachers and participate in the process by
which the performance of those teachers is measured. She contends
instead that the 1limited evaluative respongibilities of the new
position do not support a finding that the duties of the two
positions are substantially different. Instead, petitioner contends
that cases such as Santarsiero et al. v. Pargippany-Troy Hillg Board
of FEducation, decided by the Commissioner May 14, 1984 and John
Sandri v. Bd. of Fducation of the Bergen County Vocational School
Digtrict, decided by the Commissioner June 11, 1986 support
petitioner's position that there must be some fundamental difference
in responsibilities before two positions can be considered uniquely
different. '

. Petitioner claimg that the limited evaluations of teachers
donducted by class gupervisors serve more as an adjunct of the
guidance function than as proof of a class supervisor's service in a
distinctly administrative capacity. "The testimony was undisputed
that these evaluations were limited to teachers whose students were
dgsigned to the <class supervisor (3T123-15 to 3T124-2)."
(Exceptions, at p. 21) She further posits that the class
supervisors are responsible for at most fifteen evaluations per
year. "Even allowing for a few hours per evaluation (observation,
write-up and meeting) the class supervisors spend at most two~three
days per year out of 183 in performing this supervisory function.
Performing additional respongibilities 2% of the time does not make
the positions ‘'substantially' different." (Id.) Also, petitioner

997



You are viewing an archived copy from the New Jersey State Library.

retorts that there is no authority for the ALJ's conclusions that
the ancillary functions of class supervisors are gtrictly
supervisory or are either .''qualitatively or quantitatively
sufficiently distinct to constitute a ‘new' position.” (Id. at
p. 22) Relying on Walldov v. Board of Education of East Brunsw1ck

decided by the Commissioner May (10, 1985, for the proposition that
even where a board of education acts to upgrade the qualifications
of its staff, its actions must be carefully scrutinized, petitioner
claims that under either a qualitative or quantitative review of the
job functions of guidance coungelors and class supervisors, her
tenure status extends to and ent1tles her to the position of class

supervisor.

Relying on N.J.A.C. 6:11-10.4(c¢) for the circumstances
under which a supervisor endorsement is required for a posmtxon,
petitioner further claims the instant class supervisor position is
not closely related to that described in the regulation. She
contends:

*x%*The ‘'class supervisors™ at Passaic Valley
certainly are not charged with 'authority and
responsgibility f£o: the continuing direction and
guidance of the work of instructional
personnel." To the contrary, '"class supervisors®
have virtually no such responsibilities. Their
duties are almost exclusively concerned with
students and counselling. Any involvement in the
direction and guidance of teaching personnel is
extraordinarily limited and gpecifically
circumscribed. Because it has been demonstrated
that the responsibilities of the position
petitioner seeks are substantially similar to the
posxtxon in which she acquired tenure,
petitioner's tenure must extend to the new
position. (emphasis in text)

(Exceptions, at p. 25)

At Point II of her exceptions, petitioner states:

UNDER THE CIRCUMSTANCES OF THIS CASE,
PETITIONER'S TENURE AND POSSESSION OF THE
REQUISITE CERTIFICATES ENTITLED HER T0 PREFERENCE
FOR THE CLASS SUPERVISOR POSITION OVER A
NON-TENURED EMPLOYEE

Even assumlng arguendo that there was a legitimate
abolition of her guxdance counselor position, petitioner claims the
Board acted in contravention of her tenure rights in terminating her
and refusing to appoint her to a class supervisor poaltxon She
concludes the ALJ erred in failing to apply the broad principles
enunciated in Capodilupo v. Board of Education of Town of West
Oranpge, Esggsex Count decided by the Commissioner May 3, 1985,
afffd/rev’'d State Board .Septembet 3, 1986, aff'd N.J. Superior

Court, 218 N.J. Super. 510 (App. Div. 1987), Cert. denied 109 N.J.
514 (1987); Bednar v. Board of Education of the Westwood Rez1ona1
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School District, Bergen County, decided by the Commissioner May 13,
1988, aff'd State Board December 3, 1986, rev'd/rem'd to State Board
by N.J. Superior Court, 221 N.J. Super. 239 (App. Div. 1989), Cert.
denied 110 N.J. 512 (1988) and their progeny. She claims he should
have concluded that -

***[{g}ince she was authorized and qualified to
serve as a class supervisor by virtue of her
student personnel and supervisor's certificate,
_her tenure status entitles her to employment as
against non-tenured employees, regardless of
their experience, when the digtinction between
the two positions effectively hinges on the need
for the supervisor certificate.

(Exceptions, at pp. 29-30)

Petitioner recognizes that the ALJ digstinguished the above
caseg from the facts at bar because none of them involved more than
one certificate. She retorts by suggesting:

***Because thig case pregents the 'novel"
question of whether a tenured employee who holds,
but did not serve under, the certificate
allegedly required to perform a limited class of
functions assigned to the substantially similar
new position, the ALJ timidly refrained from
performing the requigite analysis under these
cases. Quite sgimply, it neither takes a blind
leap of faith nor a contortion of the above
decisions to find that the tenure statutes were
enacted to protect the rights of tenured
employees over non-tenured ones im a case such as
this.

A decision upholding the board's action in this
matter will signal an open-ended invitation to
public employers to evade the rights of tenured
employees by ‘'abolishing” tenured positions,
tacking on a new certification requirement, and
effectively continuing the respongibilities of
the old job. In operation, boards of education
will be free to dismiss tenured staff members
under the guise of reorganization, even though
the only real difference in the two positions is
the addition of a limited class of
regponsibilities arguably requiring an additional
certificate which the tenured employee already
possesses. :

Indeed, the ALJ's decigsion is fundamentally
incompatible with the protections afforded by
both the tenure laws and these cagses. The ALJ
concludes that the positions of guidance
counselor and class supervisgor are not
substantially similar primarily because of the

e = e i
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agsignment of a small percentage of additional
regpongibilties to the class supervisor which
allegedly require a '"supervisor'" certificate. In
effect, the ALJ .permitsg the additional
certification requirement to control the
vgubgtantially similar" inquiry. Under the ALJ's
reasoning, a new position will never Dbe
"*substantially gimilar" to its abolighed
predecessor if a new certificate is required to
perform thoge limited additional responsibilities
agssigned to the new job. Yet this reasoning
turngs the Bednar analysis on its head. It
invites school boards to engraft additional
certification requirements upon 'new" positions,
simply to create differences in theory even if
none in fact exigt. As demonstrated by the
decisions in Capodilupo, Bednar, Mirandi and
Grosgso, tenured employeeg must be protected from
this type of arbitrary gerrymandering.

(1d., at pp. 30-31)

Petitioner seeks reversal of the initial decision and a

2as class supervisor,

By way of reply to petitioner's exceptions,
P

the Board

its understanding of petitioner's ‘'substantially similar"

by stating:

Petitioner hopes to persuade the Commissioner,
contrary to the facts, that the duties performed
by the clasgs supervisors were either
nonsupervisory in nature or were duties which
were performed by guidance counselors or ‘*could”
have been performed by guidance counselors (PE at
19y .***x With regard to the 1latter contention,
inasmuch as Respondent has never contended that
guidance counselors were physically incapable of
performing certain duties, the issue asz to which
tasks a guidance counselor ''‘could”™ have performed
ig clearly irrelevant to this case. Rather, the
pertinent areas of inquiry are limited to the
duties which were actually performed by guidance
coungelorg, as compared to class supervisors, and
the supervigsory duties which guidance counselors
were proscribed from performing by virtue of
their lack of qualifications and which were in
fact performed by class supervisors. (emphasis
in text) (Reply Exceptions, at p. 3)

The Board claims that petitioner’s contention that there
were few distinctions between the guidance counselor

It ig evident from the testimony presented at the
hearings that guidance counselors, and Petitioner
in particular, did not formally or informally
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evaluate or reprimand teaching staff members, did
not make oral or written recommendations with
respect to  teachers! promotions or salary
increases, did not supervise or direct teachers,
administer or oversee student discipline, did not
prepare formal written recommendations with
regard to curriculum modifications, or otherwise
supervise school activities. (1T.96/20-97/9;
97/14-24; 132/16~133/6; 144/14-145/21; 173/17-19;
174/19-175/8; 190/24-181/23; 187/25-188/11).
Neither did Petitioner have the gqualifications
nor the authority to do so. (1d., at p. 7)

) In support of its position in this regard the Board cites
the testimony of one of petitioner's witnesses, Mr. Thomas Kean,
Supervisor of the Class of 1991 and former guidance counselor.
Citing the transcript of his testimony, the Board avers Mr. Kean
gspoke of the class supervisor position as including certain distinct
responsibilities which he had never assumed as a guidance counselor,
including evaluating and observing teacher performance, and assuming
building-wide supervisory authority as well as being on call for
hours longer than those of guidance counsgelors. The Board
distinguishes the class supervisor's role from that of a guidance
coungelor ag requiring '"»*xthe continuing direction and guidance of
instructional personnel, not simply students.' (emphasis in text)
(Id., at p. 9)

While petitioner's exceptions minimized the time spent by
such supervisors evaluating staff, the Board emphasizes in its reply
exceptions the time spent on this task and the importance of the
evaluations in the teacher's professional life. In this way, the
Board rebuts petitioner's argument averring that the roles of
guidance counselors and class supervisors are substantially similar.

At Point I of its reply exceptions, the Board states:

THE ADMINISTRATIVE LAW JUDGE PROPERLY DETERMINED
THAT THE BOARD ACTED REASONABLY AND IN GOOD FAITH
WHEN IT ABOLISHED PETITIONER'S POSITION.

The Board submits that petitioner does not contest the fact
that four class supervigors are doing the work previously performed
by six guidance counselors, in addition to their gupervisory
regpongibilities, with an increase in efficiency and improvement of
services offered. Thus, the Board contends that petitioner's
challenge to the propriety of and good faith in the Board's decision
to initiate the superintendent's recommendations concerning the
creation of the class supervisor positions is devoid of merit. It
cites Sandri, supra, in support of the proposition that boards must
be given broad discretion with respect to creating new positions as
part of an administrative reorganization, with accommodation for the
development and phasing in of the new posgition.

As to petitioner's '"substantially similar"™ argument
concerning the duties of the two roles, the Board observes that
petitioner did not except to the ALJ's finding of fact. It alsgo
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cites Parker v. Dormbierer, 140 N.J. Super. 185, 188 (App. Div.
1976) as the proper standard of review used by the Commissioner in
reaching his decisions, that is that factual determinations made by
an administrative agency will be sustained when the findings could
reasonably have been reached on sufficient credible evidence present
in the record considering the proofs as a whole and with due regard
to the opportunity of the one who heard the witnesses to judge their
credibility. The Board claims that given this deferential standard
of review, coupled with the unrefuted testimony stregsing the
significant additional responsibilities assumed by class supervisors
as compared to guidance counselors, a different conclusion or
reversal of the initial decision is not justifiable. It c¢laims the
ALJ properly determined there to be meaningful and fundamental
differences between the positions and that said determination was
entirely supported by the record before him.

At Point II of its reply exceptionsg, the Board states:

AS A MATTER OF LAW PETITIONER IS NOT ENTITLED TOQ
THE SEPARATELY TENURABLE POSITION OF CLASS
SUPERVISOR BECAUSE SHE IS TENURED SOLELY IN THE
POSITION OF GUIDANCE COUNSELOR.

The Board relies on Howley v. Bd. of Ed. of Ewing Tp., 1982
S.L.D. 1328, 1347, aff'd State Board of Education, 1983 S.L.D. 1554;
Spiewak et al. v. Rutherford Bd. of Ed., 90 N.J. 63, 77 (1982);
DeCarlo v. Bd. of Ed. of the Borough of South Plainfield, decided by
the Commissioner August &, 1988 and Kaprow v. Bd. of Ed. of the Tp.
of Berkeley, decided by the Commissioner November 29, 1989 for the
proposition expressed in Kaprow as follows:

***The Commisgioner rejects as unfounded in law
and contrary to sound educational policy the
notion that tenure attaches to every endorsement
on every certificate held by a teaching staff
member regardless of the position in which he or
she acquired tenure.**» (Slip Opinion, at p. 17)

The Board also relies on Kaprow, supra, as limiting the
holding of Capodilupo, supra, and Bednar, supra, to their facts and
stood solely for ''the proposition that, within the scope of the
position in which tenure was acquired, seniority regulations cannot
be invoked to retain a nontenured teacher at the expense of a
tenured one." (Reply Exceptions, at p. 21 quoting Kaprow at p. 17)

The Board submits that neither Capodilupo nor Bednar dealt with
holders of more than one type of certificate, nor claims to
positions in more than one of the separate and distinct categories

enumerated in N.J.5.A. 18A:28-5,

Applied to the instant matter, the Board claims that its
having transferred the duties of the guidance counselor positions to
the class supervisors, in addition to the newly assigned supervisory
duties, does not warrant a finding that petitioner is entitled to
any of the class supervisor positions. It cites Figurelli v. Board

of Education of the City of Jergsey City, Hudson County, decided by
the Commissioner December . 1986, aff'd St. Bd. May 6, 1987,
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remanded by N.J. Superior Court, Appellate Division for supplement
to the record December 3, 1988, aff'd State Board April 6, 1988. 1In
that cake, the State Board denied petitioner's request to declare
the Boatd's action violated her tenure and seniority rights when it
abolished her position as director of pupil personnel services and
transferred her to a position as a school psychologist. The Board
avers the State Board emphas:.zed in its decision that petitioner
therein had acqnxred tenure in the position of director of pupil
personnel services and not in the position of assistant
superintendent, the position she sought. The Board herein suggests
that the State Board saw no basis in Figurelli to grant petitioner's
relief notwithstanding that her tenure and seniority rights acquired
ag director of pupil personnel services had been violated.

Additionally, the Board avows that petitioner herein
tacitly concedes that the decisions in Bednar, supra, Capodilupo,
supra, and Grosso, supra, are inapposite to the ingtant case because
those decisions involved different and related endorsements on a
single certificate rather than different certificates. It states:

Petitioner implores the Commiszioner to ignore
this pivotal digtinction and make an
unprecedented extension of the law pronounced in
these cases to suit the particular needs of the
Petitioner. Petitioner justifies this
proposition on the well-trodden basis of "job
protection" for tenured employees. In essence,
Petitioner seeks the Commissioner to support and
implement a gystem by, which individuals
possessing no actual experience in gubstantively
and qualitatively different areas of work are
preferred as a matter of course over competent
gtaff members with practical, hands-on
experience. (emphasis in text)

(Reply Exceptions, at pp. 22-23)

The Board summarizes by stating that it is uncontroverted
that petitioner's gservice in the district was limited to that of
guidance counselor under the authority of her educational services
certificate. It claims that as a matter of law and sound public
policy, petxtxonet‘s mere possessmn of a superv:.sor endorsement
under an adminigtrative certificate acquired in July 1988, without
any service in a position pursuant to that certlfzcate. does not
confer upon her tenure or seniority rights to the position of class
supervisor. The Board seeks affirmance of the initial decision.

Upon a careful and independent review of the record of this
matter, the Commisgioner agrees with the findings and the conclusion
of the Office of Administrative Law that the Board’s failure to
appoint petitioner to a class supervisor position and/or the class
gsupervigor/director of guidance position, was proper and wviolated
neither her tenure nor her seniority rights.

To prevail in demonstrating entitlement to0 tenure,

petitioner in this matter must meet the requirement of N.J.§.A.
18A:28-5, that is that she held a position "which require{ed] iheri
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to hold appropriate certificate issued by the board of examiners'"
for the requisite period of time. As enunciated in Philip Howley
and Dewey Bookholdt Jr. v. Ewing Township Board of Education, 1982
. S.L.D. 1328, aff'd State Board of Education, 1983 §.L.D. 1554: )

Contrary to common , usage and popular belief, the
State Board of Examiners zssues only three kznds
of regular certificates, i.e. a certificate with
lifetime wvalidity issued to candidates who meet
New Jersey standards for regular certification.
Temporary certificates, provisional certificates,
emergency certificates, etc. (N.J.S.A, 6:11-4.2
to 4.9) are all limited certificates issued to
candidates who cannot meet the standards for
regular certification. Although it is possible
under some circumstances to acquire tenure
without holding a regular certificate, see Angon,
et al. v. Bridgeton Board of Ed., 1972 S§S.L.D.
638, under the tenure law, "(t)he services of any
teaching staff member who is not the holder of an
appropriate certificate, in full force and
effect, issued by the state board of examiners
under rules and regulations prescribed by the
gtate board of education may be terminated
without charge or trial..." N.J.5.A. 18A:28-14.
The three regular certificates issued by the
board of examiners are: a) Instructional
(N.J.A.C. 6:11-6.1 et seq.); b) Administrative
and Supervisory (N.J.A.C. 6:11-9.1 et seq. and
6:11-10.1 et seq. ). and c¢) Educational Services
(N.J.A.C. 6:11-11.1 et gseq. and 6:11-12.1 et seq.)

Endorsements

All other 'certificates' referred to in case law
and rather carelessly in some places in the
regulations*** are actually "endorsements" on one
of the foregoing three certificates. The fields
in which teaching endorsements may be issued on a
New Jersey Instructional Certificate are listed
at N, J.A.C. 6:11-6.3: (a) specific subject
field, e.g. biological science, English,
mathematics, etc; (b) Comprehensive subject
field, e.g art, business education, music, etc.;
(¢c) Handxcapped (d) Elementary education; and
(e) Nursery school. Additional endorgements are
listed under subchapter 8, New Jersey Institu~
tional Supplement to Standards for State Approval
¢of Teacher Education, N.J.A.C. 6:11-8.1 et seq.
Pursuant to N.J.A.C. 6:11- § and 6:11-8.3, each
teaching endorsement is valxd for all 1evels,
except that the nursery school endorsement is
valid in nursery schools and kindergartens and
the elementary enddrsement is valid for grades
kindergarten through eight.
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Pursuant to N.J.A.C. 6:11-10.4, the following
endorsements may be issued on a New Jersey
Administrative and Supervisory Certificate:

AKX

{c) Supervisor: This endorsement is required
for supervigsors of instruction who do not
hold a school administrator's or principal’s
endorsement. The supervisor shall be
defined as any school officer who is charged

. with authority and responsibility for the
continuing direction and guidance of the
work of  instructionmal personnel. Thisg
endorsement also authorizes appointment as
an assistant superintendent in charge of
curriculum and/or instruction.

Tedkr

There are currently 1B geparate endorsements
(although most are referred to in the language of
the regulations as ‘'certificates,” they are
nevertheless endorsements and some are properly
so designated) which may be issued on the regular
New Jersey Educational Services Certificate,
including; e.g., Professional Librarian, School
Social Worker, Speech Correction, Director of
Student Personnel Services, etc.***  (at 1332-35)

By the express terms of N.J.S.A. 18A:28-5 and pursuant to
Spiewak et al. v. Rutherford Bd. of Ed., 90 N.J. 63, 74 (1982), an
employee of a board of education 1s entitled to tenure if (1) she
works in a position for which a teaching certificate is required;
(2) she holds the appropriate certificate; and (3) she has served
the requisite period of time. Pétitioner*s service in respondent's
district, it is wuncontested, hads been under a pupil personnel
services endorsement under an educational services certificate.
Therefore, her tenure and seniority rights extend exclusively to the
services she has rendered underf such certificate. The position
which she seeks is one requiring a supervisor’'s endorsement under an
administrative certificate under which she has never served. It ig
undigputed herein that the county superintendent of schools, in
approving the unrecognized title of class supervisor, determined
that the appropriate certificate and endorsement for the position of
class supervisor is that of a supervisor's endorsement under an
administrative certificate. Therefore, since petitioner has never
actually served as a gupervisor, she has no tenure or geniority
claimg to any position other than that of guidance counselor. - The
Commissioner gso finds.

The Commissioner's conclusions regarding whether the duties
performed by guidance counselors in respondent's district are
substantially similar to that of its class supervisors comport with
the ALJ's factual and 1legal conclusions. Neither petitioner's
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exceptions nor a review of the transcript has persuaded the
Commigsioner to accept petitioner's proposition that the duties of
the two positions are so substantially similar as to constitute the
same posgition. See initial decision ante. As noted by the ALJ and
the Board, more than mere overlap exists between the two roles, the
most gignificant being the evaluation function of teaching staff
members by the class supervisors. That said function may have been
performed by the class supervisors only a limited number of times
during the year or ag only a limited percentage of the classg
supervisor's activities, such arguments are, as the ALJ pointed out,
irrelevant. Evaluation of agtaff is a distinctly supervisory
function which may not be performed by one who does not hold a
supervisor's endorsement. Moreover, the type of role petitioner may
have assumed under her pupil personnel gervices endorsement in
appearing at a fellow teaching staff member's clagsroom, as
degcribed by petitioner's tegtimony, is in no manner akin to the
evaluative function of teaching staff performed by the class
supervisors. See initial decision ante, Findings of Fact Nos. 12,
13, 19 and at pages 19-20. Accordingly, for the reasons expressed
by the ALJ as amplified herein, the Commissioner adopts as his own
the findings and conclusions of the ALJ below that the newly created
position of class supervisor and that of guidance counselor in
respondent's district are distinctly different and do not permit
petitioner's acquiring of tenure and seniority rights as a class
supervisor, when she has performed only those duties described as
that of a guidance counselor at Passaic County Regional High School
#1.

Moreover, the Commissioner is fully in agreement with the
ALJ that Capodilupo, gupra, Bednar, supra, and Grosso, supra, do not
serve to support petitioner‘'s contentions herein. As noted by the
ALJ and the Board, all of the cases upon which petitioner herein
bages her cagse involve claimg made pursuant to endorsements held
under instructional certificates. In so stating, the Commigsioner
notes that persons holding instructional certificates are tenured as
teachers. Therefore, any such tenured teacher with the appropriate
instructional endorsement may lay claim to any position held by a
nontenured teacher.

It bears emphasizing here that in this case petitioner
seeks to claim a position under a certificate endorsement which she
holds but under which she has never served nor acquired tenure. To
carry petitioner's contention to the absurd limit, were she to hold
a principal's endorsement under an administrative certificate, she
would be entitled to claim a position over a nontenured principal
even though her only service in the digstrict was under an
educational services certificate as a tenured guidance counselor.

Accordingly, for the reasons expressed by the ALJ below, as
amplified herein, the Commissioner accepts the recommendation of the

Office of Administrative Law dismissing the Petition of Appeal and
adopts it as the final decision in this matter.

COMMISSIONER OF EDUCATION
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ELSA DENNERY,
PETITIONER-APPELLANT,
v. : STATE BOARD OF EDUCATION

BOARD OF, EDUCATION OF THE PASSAIC : DECISION
COUNTY REGIONAL HIGH SCHOOL
DISTRICT #1, PASSAIC COUNTY,

RESPONDENT-RES PONDENT .

Decided by the Commissioner of Education, July 2, 1990

For the Petitioner-Appellant, Zazzali, Zazzali, Fagella &
Nowak (Robert A. Fagella, Esq., of Counsel) .

For the Respondent-Respondent, DeMaria, Ellis, Hunt &
Salsberg (Richard H. Bauch, Esq., of Counsel)

The decision of the Commissioner of Education is affirmed
for the reasons expressed therein.

Qctober 3, 1990

Pending N.J. Superior Court

1007



You are viewing an archived copy from the New Jersey State Library.

State of New Jersey
OFFICE OF ADMINISTRATIVE LAW

INITIAL DECISION
OAL DKT.NO. EDU 1143-90
AGENCY DKT. NO. 23-1/90

CINDY BUSCH AND THE
PEMBERTON TOWNSHIP
EDUCATION ASSOCIATION,

Petitioners,

V.

PEMBERTON TOWNSHIP BOARD
OF EDUCATION,

Respondent.

Kenneth L. Nowak, Esq., for petitioners (Zazzali, Zazzali, Fagella and Nowak,
attorneys) .

Joseph F. Betley, Esq., for respondent {Capehart and Scatchard; attorneys)

Record Closed: May 22, 1990 Decided: may 25, 1990

BEFORE JEFF S. MASIN, ALJ: .

Petitioners, a parent of a student attending Pemberton Township Schools, and
the Education Association representing the school teachers within the respondent
District, bring this Petition before the Commissioner of Education pursuant to his
authority under N.J.S.A. 18A:6-9 seeking to overturn a determination of the
respondent Board which decided by Resolution of October 1989 that it would not
make up five school days during which time the petitioner Education Association
conducted an illegal strike against the School District.!

1An additional parent, William Barksdale, who has since become a member of the
respondent Board, has withdrawn as a petitioner.

New Jersey Is An Equal Opportunity Employer
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The Commissioner of Education transferred the case to the Office of
Administrative Law as a contested case, pursuant to N.JS.A. 52:14F-1 et seq.
Following transmittal, the respondent filed a motion for summary decision to which
the petitioners filed a response. The matter was ultimately assigned for hearing to
Administrative Law Judge Jeff S. Masin, who conducted an oral argument on the
Motion for Summary Decision on the scheduied hearing date of May 22, 1990. After
considering the arguments of counsel as set forth in their briefs and in the oral
argument, Judge Masin determined to grant the motion for summary decision on
behalt of the respondent and dismissed the proceedings. The reasons for this
determination are set forth below.

UNDISPUTED FACTUAL CONTEXT

There is no dispute concerning the essential facts which have led to these
proceedings. The Education Association ("PTEA”) engaged in a strike September 11
through 15, 1989. On September 17, 1989, the parties reached a Memorandum of
Agreement, which is Exhibit A attached to the Motion for Summary Decision filed by
respandent. This document included language as follows:

3.  Thatany of the days of September 11-15, determined not
to be schoo! days, shall be rescheduled for 10 month
empioyees for make up, prior to June 30, 1990,

On October 24, 1989, the Board voted 6-1 to reject the recommendation of the
Superintendent of Schools and to count the days from September 11 through 15 as
schools days and not make them up at the end of the 1989/90 school year.

The strike which was conducted by PTEA resulted in action by the respondent
Board to compel the teachers to return to work. Honorable Harold B. Welis, Ilf, 1.5.C.
issued back-to-work orders on two occasions during the strike, compelling PTEA
members to return to work. They did not do so and instead defied the court orders,
which resulted in the filing of an Order to Show Cause seeking to hold the
Association and members thereof, as well as the Pemberton Township Bus Driver’s
Association and its members who honored the picket line, in contempt of court. By
order of November 8, 1989, Judge Weils ORDERED that PTEA, the New Jersey
Education Association, and named individual members thereof pay to the Board
legal fees and costs in connection with the Board’s application for contempt.
Various members of the Association pled guilty to criminal contempt.
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As part of its submissions in connection with its Motion for Summary Decision,
respondent has submitted documentation concerning the status of its schools during
the strike, including reports on the number pf teachers and students in attendance
and the nature of any instruction which occurred. Itis sufficient at this point to note,
in accordance with respondent’s counsel’s own comments at the oral argument, that
the fevel of instruction was negligible. The records also reflect the hours that the
schools were open.

MOTION FOR SUMMARY DECISION

Respondent has filed a Motion for Summary Decision arguing several grounds
for dismissing the petitioners’ Petition. Initially, with respect to the Education
Association, the respondent contends that its Petition, although filed within 90 days,
was sufficiently delayed within that timeframe as to raise a defense of laches.
Further, respondent asserts that the PTEA is barred from relief, pursuant to the
equitable doctrine of "clean hands.” In addition, the Board questions PTEA's
standing to bring the action and further argues that it waived its right to contest the
issue when it signed the Memorandum of Understanding giving the Board the
discretionary power to determine whether or not to consider the five days of the
strike as school days. With respect to the individual petitioner, the Board argues a
lack of standing.

At oral argument, counsel for petitioners acknowledged that although he was
not conceding that the students attending the District schools had received a
thorough and efficient education in the course of the 1989/90 school year up to the
present date, at the same time he had no evidence to which he could point to
demonstrate that they have not received such an education as a result of the effects
of the Association’s strike.

THE MOTION WITH RESPECT TO PTEA

The most fundamental and telling argument raised by respondent against
_petitioner PTEA’s position in this case is the equitable doctrine of “cdean hands.”
There is no question whatsoever that the undisputed facts establish that the
petitioner Education Association engaged in an illegal strike against the respondent
Board and that it compounded the seriousness of its illegal conduct by flagrantly
refusing to comply with the back-to-work orders issued by judge Wells. The
situation was apparently so outrageous as to require that Judge Wells find individual
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members of the Association to be in criminal contempt of his orders and to fine the
Association. There can be no gquestion but that a public employee union which
engages in a strike, which is illegal by its very nature, and which compounds its
illegal conduct by contumacious defiance of the orders of the Superior Court soils its
hands and places itself in a very awkward and unsympathetic position when it now
comes to the Commissioner seeking relief from a situation which it caused by its own
ilicit actions. Bd. of Ed. of Union Beach v. New Jersey Education Association, 53 N.J.
29 (1968); Passaic Tp. Bd. of Ed. v. Ed. Ass’'n, 222 N.J. Super. 298 (App. Div. 1987). The
Association does not deny that its actions have in fact dirtied its hands, despite
whatever justifications it may wish to present for why it found it necessary to violate
the laws of this State and the orders of the Court. While a petitioner with unclean
hands is not always barred from relief, in general, courts will not do equity for those
who have engaged in unconscionabtle conduct.

The Commissioner of Education has addressed the clean hands question on
prior occasions. While he does not have appeared to have considered the issue in
Camden Edu. Assoc. v. Bd. of Ed. of the Cty. of Camden, 1979 5.L.D. 215, the issue was
ruled upon in two subsequent opinions which were first ruled upon by
Administrative Law Judge Eric Errickson. In 1981, in Trenton Ed. Assoc. v. Bd. of Ed.
of the Cty_of Trenton, EDU 1605-81, the Trenton Education Association sought an
order of the Commissioner directing Trenton’s Board of Education to make up six
days because it contended that they had failed to meet the requirement of
providing a thorough and efficient education. The Board responded by arguing that
the petitioners, having "actively engaged in an illegal strike” were barred from
relief by the doctrine of clean hands. Judge Erickson relied upon North Bergen
Federation of Teachers, et al. v. North Bergen Bd. of Ed., 1978 S.L.D. 250, where at
251, the Commissioner had stated:

The long-established equitable principle of "clean hands”
applies to administrative proceedings as well as law cases. In
the courts it means that equity refuses to lend its aid in any
manner to one seeking its active interposition who has been
guilty of unlawful or inequitable conduct in the matter with
relation to which he seeks relief. ... The same principle applies
by analogy to persons applying for relief from an
administrative tribunal.

Although North Bergen reflected the Supreme Court’s concern that the clean hands
doctrine not be applied either rigidly or construed so as to allow "unconscionable
gain to the wrongdoer at the complainant’s expense,” A. Hollander & Son, Inc. v.
imperiale Fur Blending Corp., 2N.1. 235. 247, the judge nevertheless determined that
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under the facts of the case, the strike by a large majority of the membership of the
union barred it from seeking “further participation as a party petitioner in this
action. That it now seeks to remedy and make whole a disruption of the education
process does not absolve petitioner of its responsibility for setting in motion the very
events which caused the disruption.”

Judge Ernickson's decision in Trenton was affirmed and adopted by the
Commissioner of Education on July 9, 1981. In a subsequent decision, judge
Errickson dealt with the same issue involving the East Brunswick Education
Association, East Brunswick £d Assoc._on behalf of 117 East Brunswick Teaching
Staff Members v. Bd. of Ed. of East Brunswick Tp., 1981 5.L.D. 810. Once again, the
Education Association had engaged in an illegal job action. The Board raised clean
hands as a bar to relief. The petition was dismissed on the basis of the petitioners’
unciean hands and the Commissioner affirmed.

The current matter is no different in its particulars from the situations
addressed in Trenton and East Brunswick. Once again an education association has
taken upon itself to violate the law, engage in an illegal strike ang further, in
contumacious conduct. It now comes forth claiming that it should be granted relief
to force the Board of Education to undertake actions which it, the Association,
believes are necessary to remedy the educational affects caused when it put in
motion the series of events which have led to this proceeding. | CONCLUDE that
once again the doctrine of clean hands bars relief.

With respect to the laches argument, there is no dispute concerning the fact
that the Petition was filed on the 85th day, within the allowable 90 days. In view of
this, there is no statutory bar to the Petition. The claimed inappropriate delay arises
from the respondent’s conception that had the matter been filed earlier in the 90-
day period, it would have been easier for the matter to have been considered and
disposed of and for any adjustments to be made in the school calendar which might
be necessitated if the Association was successful in its bid. However, here it appears
that the Association’s filing was well in advance of the end of school and but for an
unfortunate delay in the scheduling of the matter for hearing in the Office of
Administrative Law, the matter would no doubt have been heard and disposed of
long ago. Under these circumstances, there is no showing that the respondent has
been prejudiced by any inappropriate delay on the part of petitioner in bringing its
action, and if there is any prejudice resulting from the lateness of this proceeding, it
appears that it generally is not attributable to the petitioner, albeit there may be
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some question as to whether it clearly asserted a need for an expedited proceeding
when it submitted the matter to the Commissioner and requested that the case be
processed through the OAL.

The waiver argument arises from the conception that the petitioner
Association bargained away its right to complain about the determination of the
Board as to whether or not the strike days were to be considered as school days
when it entered into the Memorandum of Understanding. However, a reading of
that document indicates that the argument is without merit. The Association merely
agreed that it would place in the hands of the Board the discretionary determination
on whether or not to consider the days as school days. If the Board chose not to
consider them as such, the teachers made it plain that they would work to make up
the lost time. On the other hand, if the Board determined that the days were to be
counted as school days, there is no implication that the teachers were consigning
themselves to acceptance of that determination regardiess of its unreasonableness.
The discretion was left in the hands of the Board, but on its face the document does
not indicate a waiver of any right to contest capricious conduct. While this subject
might require further testimony as to the intent of the parties, given the disposition
of this case on the basis of the clean hands argument, | CONCLUDE that the issue is
moot.

Finally, with respect to the Association, its standing to bring the action is
challenged. The Board argues that the petitioner Association is not in a position to
bring the action in and of itself, that it has failed to name any of its members as
petitioners, and that it cannot assert the interests of the school children. However,
there is no question but that the teachers do have a role in connection with the
education of students in the District. While they are not statutorily charged with the
responsibility for providing a thorough and efficient education, given the fact that
they entered into the Memorandum of Understanding with the Board and that
there is at least an implied understanding that unreasonable and capricious
decisions could not be made concerning the counting of the days, it would seem that
the petitioners do have enough of a stake in the matter to bring the action.2
Nevertheless, once again this issue is moot, in view of the fact that if standing is
conceded for the purposes of the motion, the unclean hands of the Association bar it
from obtaining relief anyway.

2in prior matters such as Trenton, Camden and East Brunswick standing has not been
the basis for denial of refief.
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For the reasons expressed, | CONCLUDE that the petitioner Association is
barred from any relief and that its Petition must be dismissed.

The individual petitioner has joined with the Association in its petition before
the Commissioner. That petition asserts that she is a parent of a child enrolled in the
District. After reciting facts concerning the background of the matter, the petition
asserts arbitrary, capricious and unreasonable activity on the part of the Board and
references this as being a contravention of fundamental principles “that the monies
which are taxed for education be used to educate our students. Money saved from
teachers salaries on strike days should be used to pay for teacher salaries to make up
the lost educational days.” The Petition then recites several citations of statute and
requliation and requests relief, ‘

The petitioner parent apparently acts on behalf of her child or children, who
are unnamed in the Petition and are not asserted to be petitioners. Reading the
material liberally, one can construe the parent’s role as a representative of the
children as well as a taxpayer. The Petition in no sense recites any claim that the
children have suffered any actual harm. While there is 3 general reference to statute
and regulation, there is no assertion that Ms. Busch’s child or children have been
harmed, that they have not in fact received a thorough and efficient education to
this point in the school year, etc. From the standpoint of the individual petitioner,
the Petition is lacking in any semblance of notice concerning the actual harm
assertedly done to the children. From the standpoint of the taxpayer, the petition is
perhaps more clear in asserting a purported harm,

Generally, individual taxpayers are not viewed as having a sufficient basis for
bringing actions of this nature. Here, the Association appears to have sought to
piggyback its position by including an individual parent who could not be tainted by
the Association’s wrongdoing. However, counsel for the Association, who is also
counsel for Ms. Busch, conceded at oral argument that he had no evidence to
present to establish any clear, direct, quantifiable, or even other than speculative
concern about whether the children had actuaily received the same degree of
thorough and efficient education that they would have received had the five days
been made up. Under these circumstances, | cannot FIND any basis for denying a
Motion for Summary Decision, where the petitioners’ position at the time of the
motion is not supported by any affidavit claiming any specific harm from Ms. Busch
or her children {presuming that they might be of an age to make such a petition}.
The Petition stands as a boldfaced assertion of unspecified harm. As such, it cannot
survive the motion for summary decision, which is supported by substantial prima

-7
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facie evidence that the Board in fact opened its schools, attempted to keep them
open and to provide whatever minimal instruction and supervision that it could
provide given the trying situation which the petitioner Association placed it in.

For the reasons expressed, | CONCLUDE that the individual Petition must
likewise be DISMISSED.

CONCLUSION
It is ORDERED that the Petition for relief be DISMISSED.

This recommended decision may be adopted, modified or rejected by the
COMMISSIONER OF EDUCATION, SAUL COOPERMAN, who by law is empowered to
make a final decision in this matter. However, if Saul Cooperman does not so act in
forty-five days and unless such time limit is otherwise extended, this recommended
decision shall become a final decision in accordance with N.J.S.A. 52:148-10.
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CINDY BUSCH, AND THE PEMBERTON
TOWNSHIP EDUCATION ASSOCIATION,

PETITIONERS,
v. ' COMMISSIONER OF EDUCATION
BOARD OF EDUCATION OF THE TOWN- . DECISION
SHIP OF PEMBERTON, BURLINGTON
COUNTY,
RESPONDENT .

The record and initial decision rendered by the Office of
Administrative Law have been reviewed. Petitioners' exceptions and
the Board's reply thereto were timely filed pursuant to N.J.A.C.
1:1-18.4. R

Petitioners' exceptionsg urge that the ALJ erred in invoking
the doctrine of clean hands, averring that invocation of the
doctrine would act to frustrate the requirement under state law that
children receive a thorough and efficient education for 180 days per
year., Petitioners argue that to apply the doctrine would punish the
Pemberton Township Education Association (PTEA) by forcing its
members to work five days fewer but in doing 8o the children are
punished as well by depriving them of a portion of their education.

Petitioners also urge that the doctrine wasg not applied in
Camden, supra, and in the two matters where it was, East Brunswick,
supra, and Trenton, supra, distinguighable factors exist between the
instant matter and them, i.e. the Memorandum of Agreement between
the PTEA and the Board which agreed that days during the illegal job
action determined not to be school days would be rescheduled.
Nothing in that agreement barred the PTEA from contesting the
Board's determination as to whether instruction occurred on those
days:; thus, sgince said agreement is valid and binding, then a
controversy over the fulfillment of its terms must be adjudicated on
the merits. As such, petitioners argue that the ALJ erred by not
addressing the merits of the case and they aver that substantial
evidence exigts that the students did not receive an adequate
education from September 11 to 15, 1989.

Upon review of the record and the posgition of the parties,
the Commiggsioner 1is in full accord with the Administrative Law
Judge's findings and conclusions in this matter. Further, the
Commissioner emphasizes that the ALJ is absolutely correct in
concluding that:

The current matter isg no different in its
particulars from the sgituations addressed in
Trenton and East Brunswick. Once again an
education association has taken upon itself to
violate the law, engage in an illegal strike and
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further, in contumacious conduct. It now comes
forth claiming that it should be granted relief
to force the Board of Education to undertake
actions which it, the Association, believes are
necegsary to remedy the educational [effects]
caused when it put in motjion the series of events
which have led to this proceeding. I CONCLUDE
that once again the doctrine of clean hands bars
relief. (emphasis supplied)

(Initial Decision, at p. 5))

While the existence of the Memorandum of Agreement may be a
distinguishable factor, it does not render the East Brunswick,
supra, and Trenton, supra, matters inapplicable. Moreover, the fact
that the doctrine of clean hands was not addressed in Camden, supra,
is of no moment whatsoever.

Accordingly, the 1initial decision 1is adopted by the
Commissioner as his final decision. The Petition of Appeal is,

therefore, dismissed.

COMMISSIONER OF EDUCATION
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State of New Jersey
OFFICE OF ADMINISTRATIVE LAW

TRANSCRIPT

ORAL INITIAL DECISION
OALDKT.NO. EDU9726-89
AGENCY DKT. NO. 356-11/89

RICHARD MILLER,
Petitioner,
V.
BOARD OF EDUCATION OF
DEMAREST, BERGEN COUNTY,
Respondent.

Record Closed: May 17, 1990 Decided: May 17, 1990

This is a transcript of the administrative law judge’s oral initial dedision
rendered pursuant to N.JA.C. 1:1-18.2.

BEFORE KEN R, SPRINGER, ALI:
Statement of the Case
This is an appeal by 2 teacher from the decision of the Demarest Board of

Education {("Board”) to withhold tus salary increment for the 1989-90 school year
under N.J.S.A. 18A:29-14.

New fe:sey s an Equal Opportun-ty Employer

’ -

1019



You are viewing an archived copy from the New Jersey State Library.
OAL DKT.NO. EDU 9726-89

Procedural History

On December 1, 1989, petitioner Richa;d Miller ("Mitler”) filed a petition with
the Commissioner of Education ("Commissioner”) alleging that the decision of the
board to withhold his annual salary increment was illegal, arbitrary and capricious.
On December 19, 1989, the Board filed its answer denying the allegations.
Subsequently, on December 26, 1989, the Commissioner transmitted the matter to
the office of Administrative Law (*OAL") for determination as a contested case. The
OAL heid a fuli day of hearing on May 16, 1990. This oral decision was delivered at
an open hearing on May 17, 1990.

Findings of Fact

Based on the testimony and the documentary evidence presented at the
hearing, | FIND the following facts:

Richard Miller is an experienced teacher currently empioyed by the Demarest
school district. His teaching career has spanned 30 years, the last 14 of which as a
teacher in Demarest. During the 1988-89 school year, he was assigned as a science
and social studies teacher at the Demarest Middle School. He holds an educational
degree at the masters level. Since he is at the top of the salary guide, this case
involves the withholding of his adjustment increment for the 1989-90 school year.
The amount in controversy is $2,793. On August 29,. 1989, the Board, by majority
role call vote, passed a resolution freezing Miller's salary at $43,812 for the
upcoming school year. By his own admission, Miller has always had a good working
relationship with his supervisors in the district - at least until recently when his
building principal, Dennis McDonald, rated Miller's job performance as
unsatisfactory.

The basis for the withholding of Miller’s increment depends on observations
and evaluations of his job performance in the 1988-89 school year. During that time
period, principal McDonald conducted two formal observations of Miller’s classroom
performance, one on November 7, 1988 and another on January 10, 1989. On
February 17, 1989, McDonald issued an interim evaluation of Miller's performance
and had a conference with the teacher to discuss the results. Later, on April 24, 1989,
McDonald prepared a summative evaluation of Miller's job performance, which was
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furnished to the members of the Board and relied on by them in withholding
petitioner’s increment. In the beginning of May 1989, principal McDonald met with
Miller to discuss the summative evaluation and explain the areas in which Miller was
rated as unsatisfactory. Additionally, between February and June 1989, principal
McDonald continued to monitor Miller’s performance by reviewing his plan books
and his grading methods and by making informai contacts with Miller inside and
outside the classroom. McDonald also had conversations with other teachers and
parents concerning Mr. Miller’s job performance.

Although the Board’s action rests almost entirely on the results of McDonald’s
observations and evaluations, the decision to recommend withholding of the
increment was made by the district superintendent Paul Saxton. Before making his
recommendation to the Board, Saxton met with Miller and a union teacher
representative in fune 1989 for a final review of the areas in which Miller had
received unsatisfactory ratings. It is clear from the record that Miller had advance
notice of all areas in which his supervisors felt he was deficient. For purposes of
clarity, these deficiencies may be discussed under several general categories.

Preparation and Lesson Planning

One of the major areas in which McDonald rated Miller as unsatisfactory was
improperly managing instructional time and planning his class sessions. For
example, the observation conducted on November 7, 1988 notes that Miller had
scheduled six class periods for completion of a single research project. As a
professional educator, the supervisor stated that one period of research in the
library might be justified, but that the remaining work on the research paper by
students should have been performed out of the classroom. What was distressing to
McDonalid was that the students were deprived of effective instruction forso long a
time period. A similar inefficient use of valuable classroom time was noted in the
evaluation dated February 17, 1989. Miller had allocated 18 weeks of instruction in a
sixth grade social studies class for the study of Canada. According to the supervisor,
this averemphasis on a single subject area would short change the students in their
coverage of other important topics such as geography skills, Africa and Latin
America. Since he had been a teacher for 30 years, Miller clearly should have known
how better to use his time and balance the subject matter so that the entire
curriculum could be covered.
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Yet another indication of poor planning on Miller's part involves his continual
failure to follow the school policy of scheduling future tests and quizzes on a master
calendar located in the schoo! office. McDonald testified without cantradiction that
Miller hardly ever made entries in this calendar. The purpose of the calendar was to
coordinate teacher activities so that students would not be overburdened by
assignments from many teachers ail due on the same day.

A particularly graphic illustration of this problem involved Miller’s scheduling
of a test at a time which would conflict with religious holidays. Two different sets of
parents complained to the principal that Miller had announced to his class that a test
would be administered on Thursday, April 20, a date which coincided with the
passover holiday. When McDonald checked the calendar, the test had not been
entered for April 20 but instead was scheduled for April 24. Originally Miller denied
that he had ever told his students there would be a test on April 20. At another
point, however, he aitered his story and admitted that some of his students had
reminded him of the Passover holiday and that he had toid them “he would have to
find another day.” The point here is not that the test was scheduled for a religious
holiday, since there is absolutely no evidence that Miller was being unfair to his
students. Rather, this is one examplie of a scheduling problem which would have
been easily avoided if Miller had availed himself of the calendaring system which the
district employed

Unfortunately, this was not the only instance where Miller’s failure to plan
ahead caused confusion for his students. Asshown in the observation of November
7, 1988, some students thought that an assignment was due on Monday November
14 whereas the paper was not due until Thursday November 17. McDonald
recommended that Miller be more specific in his assignment dates to avoid
confusing his students.

Teachers are responsible for maintaining a plan book and McDonald testified
~ that he often wrote comments for suggested improvements in Miller's plan book.
Despite the obvious importance of this document, the plan book for 1988-89 was
missing and Miller could not give any reasonable explanation as to why it was not
available. The circumstance supports the district’s position that Miller experienced
great problems in planning for the efficient use of classroom time.

-4-
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Effective Instruction and Teaching Strategies

Another serious problem involves Miller’s insensitivity to the needs of special
education students and the use of derogatbry comments in the classroom. Support
for this charge came from several different sources. In October 1988, McDonald
received complaints from several parents who claimed that their handicapped
children were ridiculed in cdass and were not permitted to leave the classroom for
special education services. Specifically, the parents reported that Miller had referred
to the handicapped children as "wimps” or “losers” and had implied that his own
class was the “real world” and that the special education teachers were merely "the
ladies upstairs.”

Confirmation of these accusations came from the two special education
teachers themselves, who reported to the principal that Miller would not release his
students on time to attend special education sessions. These same special education
teachers also criticized Miller for not cooperating in modifying his tests to meet the
learning styles of the handicapped children. Miller steadfastly denied that he had
called special education children by derogatory names or that he interfered with
their leaving his classroom for special services. He did admit, however, that some of
his students might be embarrassed to go for remedial help and that some of their
classmates may have used insuiting names in his classroom. Insofar as credibility s
concerned, the fact that these reports about Miller's behavior come from several
separate sources and include other faculty members as well as parents makes them
very believable and trustworthy. Nor did Miller really deny that some of the
handicapped children in his class often arrived late for special services.

A separate, but equally disturbing, incident involved the alleged use of
demeaning nicknames when speaking to children of Asian ancestry. Again the
principal received several reports from parents about this occurrence. At the
hearing, Miller denied making these improper remarks. However, McDonald
testified that Miller had, on one occasion, promised him that he would not make
such remarks “again.”

Obviously, the information in support of this particular charge rests almost
entirely on hearsay. McDonald candidly admitted that he had not personally
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observed any of the occurrences during the 1988-89 school year and that he
obtained his knowledge from speaking with parents, children and other teachers.
Given the consistency and frequency of these reports, the Board was justified in
crediting these complaints in only one of several areas where Miller's performance
was found to be difficult.?

Grading Procedures

McDonald was critical of Miller’s criteria for grading his students, which he
described as “based more on class participation [and] not reflected in a measurable
system in Mr. Miller's grade book.” in particular, McDonald was disturbed by what
appeared to be “inflated” grades that were unsubstantiated by a variety of tests,
quizzes, reports and other long range assignments. In one particular instance, Miller
had informed McDonald that a female student would receive a grade of “D” or
failing on her first marking period report card. Then, however, the student’s parent
complained to Miller that such a low grade would prevent her child from
participating on the cheerleading squad. Milier accommodated the parent’s request
by raising the grade to a "C.” When McDonald reviewed the underlying
documentation in Miiler’s grade book and other records, he could not find any basis
for giving the higher grade. On a different occasion, Miller changed another child’s

1Under the residuum rule, a fact finding or legal determination cannot be based
upon hearsay alone. In re Cowan, 224 N.J. Super. 737 (App. Div. 1988). Applying
the residuum rule requires identifying the “ultimate finding of fact” that must be
supported by a resiidum of competent evidence. Where several acts of
wrongdoing are charged, there need not be a residuum of competent evidence to
prove each act considered by the trier of fact so long as “the combined probative
force of the relevant hearsay and the relevant competent evidence, sustains the
ultimate finding.” Cowan, at 750. Standing alone, the hearsay proofs concerning
Miller's treatment of handicapped and Asian children would not be sufficient in
itself to justify an increment withholding. Coupled with the competent proofs on
other charaes, such as the principal’s own observations and the documentary
evidence, the evidence concerning this deficiency may be considered as one factor
among others in supporting the board’s determination. Hence, the situation isvery
different from Colavita v. Hillsboro Twp. Bd. of Ed., Dkt. A-4342-83T6 (N.J. App Div
March 28, 1985), where the board’s entire case rested exclusively on hearsay
evidence and there was a total absence of any legally competent evidence.
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science grade from a lower grade to a "B” after her parents had challenged Milier’s
grading methodology. in a letter to Miller thanking him for this accommodation,
the parents indicated that they still could not understand the methodology Miller
used to determine the proper grade.

All teachers in the district are required to keep grade books for the entire
school year. Miller, however, turned in a photocopy of a grade book which had
entries only for the last marking period and not for the rest of the school year. Miller
never offered any explanation as to why he did not comply with this requirement or
where the necessary records were located.

Finally, the district has a policy that test papers must be sent home to parents
so they would be aware of what progress their children were making. Miller
admitted that he did not send papers home to parents, and told the principal that
his refusal was due to his desire to use the same papers over again in future years.

Conclusions of Law

Based on the facts developed at the hearing and the applicable law, |
CONCLUDE that the board’s discretionary exercise of its statutory authority to
withhold increments should not be overturned.

N.J5.A. 18A:29-14 provides that a board of education may withhold "a
teacher's salary increment for inefficiency or other good cause.” Appeals from such
action may be taken to the Commissioner, who may either affirm or direct that the
increments be paid. A decision to withhold an increment is a3 matter of essential
managerial prerogative which has been delegated by the Legislature to the local
school board. North Plainfield Ed. Ass'n v. North Plainfield Bd. of Ed., 96 N.J. 587
(1984). Bernard Twp. Bd. of Ed. v. Bernard Twp. Ed. Ass’n, 79 N.J. 311 (1971); Clifton
Teachers Ass'n inc. v. Clifton Bd. of Ed., 136 N.J. Super. 336 (App. Div. 1975). When
reviewing such determinations, the Commissioner is prohibited from substituting his
own judgment for that of the local board. His scope of review is limited to assuring
that there exist a reasonable basis for the decision.

Exercise of the discretionary powers of the local board may not be upset untess
patently arbitrary, or without rational basis or induced by improper motives. Kopera

»
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v. West Orange 8d. of Ed., 60 N.J. Super. 288 (App. Div. 1960). The burden of proving
the unreasonabieness rests upon the party challenging the board’s action. Kopera,
at 297. Thus, the Commissioner’s scope of review is limited to determining: {a)
whether the underlying facts were as those who made the evaluation claimed; and
{2) whether it was reasonable for them to conclude as they did upon those facts,
bearing in mind they were experts.

At the outset, petitioner attacks the withholding of his increment on a
procedural technicality. N.J.S.A. 18A:29-14 provides that the board of education has
the duty within ten days to give written notice of its action to the teacher, “together
with the reasons therefor.” In this case, the Board did notify Miller of its action
within the ten-day period, but did not elaborate on its reasons for approving the
superintendent’s recommendation to withhold the salary adjustment. While thisisa
clear violation of the statutory language, it is not fatal to the validity of the Board’s
action. Recently, the Appellate Division held that the Commissioner must not take a
“hyper-technical” approach, but rather should verify that "the substance of the
statutory requirement has been satisfied.” Northern Highlands Reg. High Sch. Dist.
v. Martin, 1979 $.L.D. 852 (App. Div. 18979). In the Martin case, "the record disclose[d]
that detailed and extensive explanations had previously been given to the petitioner
as to his teaching shortcomings by his department chairman.” 1979 §.L.D. at 852-
853. Under such circumstances, the Appeilate Division ruled that the failure of strict
compliance with the statutory requirement was cured. Here too, the administrative
staff of the district notified Miller of his deficiencies throughout the course of the
school year and supplied him with written evaluations and the opportunity to confer
with his evaluator. Undoubtedly, Miller was fully aware of the deficiencies which
form the basis for the Board's action.

Petitioner cites a Commissioner’s decision wherein the commissioner set aside
an increment withholding because the record failed to sustain the underlying facts
on which the board based its determination. Yorke v. Piscataway Twp. Bd. of £d.,
19895.L.D. {Comm’r Sept. 18, 1989). However, the Yorke case depends heavily
on its specific facts. In Yorke, petitioner received ten evaluations, most of which
were “glowing”, “completely positive” or “fully satisfactory.” Five different
supervisors had evaluated Yorke's performance. Only one evaluator found fault
with her performance, and there was cause to suspect the impartiality of that
person. Unlike Yorke, here McDonald consistently rated Miller as deficient in several
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different. Moreover, there is no basis on the record to impune McDonald's motives
or to suspect that he harbors bias against Miller. Instead, the current case involves a
judgment call by a professional educator as to the adequacy of his subordinate's
performance during the school year. Whether or not Miller agrees with the views of
his supervisar, it cannot be said that the principal’s opinion was tainted by improper
motives or was otherwise irrationat and arbitrary.

In reviewing increment withholding cases, it must be kept in mind that "the
purpose of the statute is “to reward only those who have contributed to the
educational process thereby encouraging high standards of performance.” Bernards
Twp., at 321. Thus, a local board is “making a judgment concerning the quality of
the educational system.” (at 321). Put another way, an annual increment is not a
statutory right, but rather a reward for good performance. North Plainfield, 96 N. J.
at 594. Accordingly, the petitioner here has failed to meet his burden of proving
that the Board acted unreasonably when it voted to withhold his salary increment.

Order
It is ORDERED that the relief requested by petitioner isdenied.
This oral decision may be adopted, modified or rejected by the COMMISSIONER
OF EDUCATION, SAUL COOPERMAN, who by law is empowered to make a final
decision in this matter. However, if Saul Cooperman does not so act in forty-five

days and unless such time limit is otherwise extended, this recommended decision
shall become a final decision in accordance with N.J.5.A. 52:14B-10(c).
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END OF TRANSCRIPT

I, Anna M. Leggett, certify that the foregoing is a true and accurate transcript,
to the best of my ability, of Judge Ken R. Springer’s oral decision rendered in the
above matter on May 17, 1990, as edited for grammer and style by Judge Springer.
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RICHARD MILLER,

PETITIONER,
V. : COMMISSIONER OF EDUCATION
BOARD OF EDUCATION OF THE BOROUGH : DECISION
OF DEMAREST, BERGEN COUNTY, :

RESPONDENT .

. The record and initial decision rendered by the Office of
Administrative Law have been reviewed. Petitioner's exceptions were
timely filed pursuant to N.J.A.C. 1:1-18.4.

Petitioner's exceptions urge that the ALJ erred in relying
upon Neorthern Highlands, supra, asserting that the decision is bad
law that must be ignored since an unpublished opinion is not binding
upon the Commissioner. Petitioner also urges that given the absence
of a statement of reasons for the increment withholding and the
ALJ's sustaining of his objection to allowing the Board to submit to
the record a document allegedly providing a statement of reasons,
the Commigsioner has no idea why hig increment was withheld.

Lastly, petitioner avers that the ALJ ignored the fact that
most of the reasons for the withholding were based upon hearsay
statements of parents who did not testify and that such statements
are insufficient under the residuum rule to sustain the with-
holding. Also argued is that the ALJ misapplied Yorke, supra, in
that in the instant matter petitioner was ‘advised 1in the
February 17, 1989 evaluation report that there would be monitoring
of unsatisfactory areas during the remainder of the school year
which was not done.

Upon careful review of the record in this matter, the
Commigssioner agrees with, and adopts as his own, the findings and
conclugsion of the ALJ. Petitioner's argument with regpect to the
appllcabxlxty of Northern Highlands, supra, is deemed meritless. It
is well-established in case law that failure to give a statement of
reéasons pursuant to N.J.S.A. 18A:29-14 is not a fatal flaw when
ddnstructive notice has been provided through the evaluation
rocess. See Daly v. Bd. of Ed. of River Vale, Bergen County,
ecided March 24, 1987; Corsetto v. Bd. of Ed. of Passaic County
Technical-Vocational School, Paggaic County, decided June 12, 1985;
Kiein v. Bd. of Ed. of Cedar Grove, 1981 S.L.D, 1179,

The Commigsioner likewige finds as meritless petitioner's
allegation that the withholding was for the most part based on
hearsay. Examination of the record demonstrates that the ALJ
correctly considered the residuum rule and determined that, the
factual circumstances in this matter are clearly distinguishable
from those in Colavita, supra. The Commissioner fully concurs with
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the ALJ that standing alone the hearsay proofs would not be
sufficient unto themselves to justify the withholding but given
other competent proofs, such as observations of the principal and
the evaluation reports, the hearsay evidence may be congidered as
one factor among others in support of the increment withholding.
(Initial Decision, at p. 6) .

Lagtly, the Commigsioner agrees with the ALJ that Yorke,
supra, is inapplicable. Moreover, that decision was on July 5, 1990
reversed by the State Board.

Accordingly, for the reasons well-expressed in the initial
decision, the Commissioner adopts the recommendation of the ALJ to
dismiss the Petition of Appeal due to petitioner's failure to
demonstrate that the Board's action was unreasonable and not
supportable by the facts. Kopera, supra

COMMISSIONER OF EDUCATION
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State of New Jersey
OFFICE OF ADMINISTRATIVE LAW

INITIAL DECISION
OAL DKT. NO. EDU 7138-89
AGENCY DKT. NO. 270-8/89

BERNICE REGENSTEIN,
Petitioner,
v.
NEW JERSEY STATE DEPARTMENT
OF EDUCATION, OFFICE OF TEACHER
CERTIFICATION,
Respondent.

Kathleen W. Hofstetter, Esq., for petitioner (Gelzer, Kelaher, Shea, Novy
& Carr, attorneys)

David Earle Powers, Deputy Attorney General for respondent (Robert J.
Del Tufo, Attorney General of New Jersey, attorney)

Record Closed: April 27, 1990 Decided: June 1, 1990

BEFORE RICHARD J. MURPHY, ALJ:

Statement of the Case and
Procedural History

Petitioner contends she is eligible for nursery school certification pursuant to
N.JA.C. 6:11-6.3. The respondent Department of Education raises by way of
affirmative defense the issues of res judicata and/or collateral estoppel, failure to
comply with requisite conditions precedent, and failure to bring the instant action
within the 90-day period of limitation applicable to controversies and disputes
arising out of the education laws.

New Jersey Is An Equal Opportunity Employer
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Findings of Fact

On May 5, 1981, the Department of Eddcation, Bureau of Teacher Education
and Academic Credentials provided petitioner, Bernice Regenstein, with an
evaluation for certification as a nursery school teacher. This evaluation indicated
that to obtain her certificate she needed to take two courses or six credits in reading
and perform student teaching.

On December 15, 1985, Regenstein filed a petition with the Commissioner of
Education requesting certification to teach nursery school. This petition was denied
and petitioner appealed. On September 25, 1986, the Commissioner of Education
entered a final decision stating that petitioner lacked the necessary student teaching
and required an additional reading course before certification could be granted.

In the summer of 1988, petitioner satisfied the reading course requirement.
Consequently, on August 3, 1989, she filed a petition requesting certification as a
nursery school teacher. On August 10, 1989, the director of the Office of Teacher
Certification and Academic Credentials’ Dr. Celeste M. Rorro, advised petitioner that
she had completed the student teaching requirement. Also on August 10, 1989,
petitioner submitted a new petition substantially similar to the August 3rd petition.
In her petition, petitioner asserts that she is entitled to obtain certification as a
nursery school teacher. More particularly, the petitioner asserts that the application
of the provision of NJA.C 6:11-6.3 (d) to her circumstance dictates that she be
permitted to obtain that certification without taking and passing the state test.

Respondent State Department of Education denies that petitioner is or has
been eligible for certification on the basis of N.JA.C. 6:11-6.3 (d). In addition,
respondent asserts by way of defense that petitioner’s claim is estopped on the
grounds of res judicata and/or collateral estoppel. Also, respondent asserts that
petitioner has failed to bring this action within the 90-day period of limitation
applicable to controversies and disputes arising under the education laws.

There is no dispute as to the above facts and | so FIND.
Issues

1. Whether petitioner is entitled to the endorsement of nursery school
teacher by operation of N.JA.C. 6:11-6.3(d)?
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2. Whether petitioner’s claim is barred by N.J A.C. 6:24-1.2(b)?

3. Whether petitioner’s claim is barred by the doctrines of res judicata or
collateral estoppei?

4. Whether summary decision should be granted on any of these issues?

DISCUSSION AND CONCLUSIONS
OF LAW

1. Is _petitioner. entitled to the endorsement of nursery school teacher by
operation of N.JA.C 6:11-6.3 (d)?

In 1984, the State Board of Education ("Board”) proposed amendments to its
rules concerning the issuance of teacher certificates (NJAC 6:11-1 to 6:11-8).
According to the Board, these revised rules were part of an effort to improve the
quality of new teachers in the best interest of children by establishing “a more
rigorous system for assuring teacher competence by requiring a state test along with
the completion of either a college program or a stringent state-approved alternative
program, and by drastically restricting the use of substandard certification.” 16
N.LR.1647.

These amendments, which were adopted on September 5, 1984, include N.JA.C.
6:11-6.3(d) which provides:

Applicants who_receive official transcript evaluations before
September 1, 1985, shall be permitied to fulfill requirements
by taking the college courses indicated or by taking the
appropriate State test and State-approved training program
where applicable. Such applicants who choose to complete
college courses mug! do so by September 1, 1990, after which
they must take the State test. No new transcript evaluations
will be issued after September 1, 1985 in fields in which State-
approved training programs are authorized. [Emphasis added]

In the comments published with the adoption of these rules, the Board noted
that the final version of the regulations was meant to “clarify that nursery teachers
are to be included in the elementary category as being required to pass a test of
general knowledge for certification.” 16 N.JLR.2789. Thus, unless Regenstein falls
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under an exception to the state test described in N.J.A.C. 6:11-6.3(d), she is required
to pass this test prior to receiving her certification as a nursery school teacher.

Prior to the amendments there was no requirement for an individual to submit to
a state test before receiving a teaching certificate.  Petitioner was originally
evaluated on May 5, 1981, prior to the amendments and before the September 1,
1985 deadline imposed by N.L.A.C. 6:11-6.3{d). Therefore, petitioner argues that
she should be entitied to receive her certificate as a nursery school teacher without
having to submit to the state test since she has completed the two reading courses
and student teaching required in her evaluation before the September 1, 1990
deadline. Petitioner avers that when the procedure for granting certifications was
changed in 1984, N.J.A.C. 6:11-6.3(d) was enacted to protect those individuals (such
as petitioner) who had already submitted applications for evaluation of their
transcript under the former provisions.

The respondent Board argues, however, that NJ.A.C. 6:11-6.3(d) does not apply
to petitioner. The Board states that it only issues three basic certificates: (1)
standard instruction certificate pursuant to N.JA.C. 6:11-5.1 et seq.; {(2) supervisory
certificate pursuant to NJLAC 6:11-9.1 et seq.; and (3) education services
certificate pursuant to N.LA.C. 6:11.1 et seq. In petitioner’s case, the title nursery
school teacher is an endorsement to the standard instructional certificate. The
applicant for a standard instructional certificate must have passed a test of general
knowledge (the state test) in order to obtain the nursery scxhool endorsement.
N.JA.C 6:11-5.1(a) (1). Thus, no exception should be made for the petitioner.

The Board notes in its brief that “It has long been settled that the other titles
commonly erroneously referred to as certificates are actually endorsements to one
of the three standard certificates.” See, Respondent’s Brief, page 3. N.JA.C 6:11-
6.3 is entitted “Endorsements: requirements.” Therefore, according to the
respondent, the petitioner may be able to waive the state test for the nursery
schoot endorsement, but would still need to take the test to receive the
endorsement’s underlying certificate.

in Howley and Bookholdt v. Ewing Township Bd. of Ed., 1982 5.L.D. 1328 (Comm’
of Education, December 20, 1982) (unreported), the initial decision by Judge M.
Kathleen Duncan defined certificates and endorsements in the context of tenure
law.
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Contrary to common usage and popular belief, the State Board of
Examiners issues only three kinds of reguiar certificates, ie. a
certificate with lifetime validity issued to candidates who meet New
lersey standards for regular certification. . . . All other
“certificates” referred to in case law and rather carelessly in some
places in the regulations are actually “endorsements” on one of the
foregoing three certificates. he fields in which teaching
endorsements may be issued on a New Jersey Instructional
Certificate are listed at NJA.C 6:11-6.3: (a) specific subject field,
e.g. biological science, Engtish, mathematics, etc.; (b)
Comprehensive subject field, e.q. art, business education, music,
etg.; (lc) Handicapped; (d) Elementary education; and (e} Nursery
school.

Hence, based on the definitions articulated in Howley, petitioner’s “certificate” for
nursery school teacher is actually an “endorsement.”

Petitioner counters the respondent’s arguments by stating that in practice,
"there is not such thing as a particular document entitled ‘standard instructional
certificate’ withoutan endorsement onit. ... There is no procedure for applying for
a standard instructional certificate without a designation as to a particular teaching
area.” See, petitioner’s Reply Brief, page 4. Furthermore, despite the definitions
of certificate and endorsement in the Howley decision, there are currently numerous
instances in the New Jersey Administrative Code where endorsements are stifl
referred to as certificates. Thus, respondent’s argument that N.JA.C 6:11-6.3 (d)
does not apply to petitioner because it refers to endarsements and not certificates is
specious. ’

1t is well established law that the rules of an administrative agency are “subject
to the same canons of construction as a statute.* Matter of N.JA.C 14A:20-1.1, 216
N.J. Super. 297, 306 (App. Div. 1987); See, Essex County Welfare 8d. v. Klein, 149 N.J.
Super. 241, 247, {App. Div. 1977). Furthermore, case law has held that “if the court
finds that ‘the statute is clear and unambiguous on its face and admits of only one
interpretation,’ the sole function of the court is to enforce the statute according to
its literal terms.” State v. Pleva, 203 N.J. Super. 178, 188 (App. Div. 1985), certif. den.
102 N.J. 323, '

A plain reading of N.J.A.C. 6:11-6.3 (d) reveals that it is a self-expiring exception
enacted pursuant to the new state testing requirement. Since petitioner has fulfilled
the requirements of NJA.C. 6:11-6.3 {d) (i.e., she was evaluated before September
1, 1985 and she has completed her reading course requirement and the mandatory
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student teaching prior to the code’s deadline of September 1, 1990), petitioner is
entitled to the endorsement of nursery school teacher. |so CONCLUDE.

Moreover, it should be noted that petitioner was told by the Board itself on
many occasions, most importantly in the Commissioner’s final decision on
September 25, 1986 regarding her application, that she was unable to obtain
certification because she had not completed the reading course and student
teaching requirements. No mention of the state test was made at that time. Now
that petitioner has completed the outstanding requirements, the Board is estopped
from bringing up yet another requirement for pétitioner to fulfiil.

2. ispetitioner'scdaim barred by N.JA C 6:24-1.2(b)?

N.LA.C. 5:24-1.2 provides that petitions before the commissioner to determine
controversies and disputes arising under the school laws shall be filed within 90 days
after receipt of the board’s action. In express terms, the code provides:

a. To initiate a contested case for the commissioner’s
determination of a controversy or dispute arising under
the school laws, a petitioner shall serve a copy of a
petition upon each respondent. The petitioner then shall
file proof of service and the original of the petition with
the commissioner c/o the Director of the Bureau of
Controversies and Disputes, New Jersey Department of

Education, 225 West State Street, CN 500, Trenton, New
Jersey 08625.

b. The petitioner shall file a petition no later than the 90th
day from the date of receipt of the notice of 3 final order,
rulina or other action by the district board of education
which is the subject of the requested contested case
hearing.

The courts have long supported the commissioner’s right to dismiss petitions filed
after the expiration of the 90-day period. North Plainfield Education Association v.
Board of Education of the Borough of North Plainfield, Somerset County, 96 N.J.
587 (1984). Additionally, the clock starts to run with notification of the disputed
action, and not with notification of the final decision on that action. Riely v. Board
of Education of Hunterdon Central High School, 173 N.J. Super. 109 (App. Div.
1980); Booth v. Board of Education of Salem, OAL Dkt. No. EDU 1897-79 (February
1980), modified, Comm'r of Education (March 24, 1980) (an appeal challenging the
legality of a transfer must be filed within 90 days of notice of the transfer and not its
effective date).
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However, in some instances a relaxation rule applies. This rule, NJA.C. 6:24-
1.17 provides as follows:

The rules herein contained shall be considered general rules of
practice to govern, expedite, and effectuate the procedure
before, and the actions of, the commissioner in connection
with the determination of controversies and disputes under
the school laws. They may be relaxed or dispensed with by the
commissioner, in his or her discretion, in any case where a strict
adherence thereto may be deemed inappropriate or
unnecessary or may result in injustice.

In Miller v. Morris School District, EDU 364-80, Comm’r of Education (February 25,
1980}, the limited circumstances under which the 90-day rule will be relaxed were
addressed atlength. The commissioner stated:

Enlargement of the time period is thus warranted in only three
instances: where a substantial constitutional issue is
presented, where judicial review is sought of an informal
administrative determination and where a matter of
significant public interest is involved. Brunetti v. New Milford,
68 N.J. 576, 586 (1975) . . . Reahl v. Randolph Township
Municipal Utilities Authority, 163 N.J. Super. 501, 509 (App.
Div. 1978) cert. den. 81 N.J. 45 (1979).

Relaxation of the school laws was permitted in Shokey v. Board of Education of
Twp. of Cinnaminson, 1978 5.L.D. 919 (Comm’r of Education, November 29, 1978),
affirmed by State Board of Education, 1979 5.1.0. 869 (unreported). In Shokey,
although the original petition was filed more than 30 days subsequent to the
board’s initial refusal to grant leave, the commissioner found the continuing nature
of the matter made the petition timely under the relaxed rules of N.JA.C 6:24-1.19.
Id. at 921. Yo do otherwise would have, in the commissioner’s estimation, placed
form over substance. /d. at 922. In Shokey, the board continuously refused
petitioner the use of accumulated sick ieave during a maternity period, in direct
contravention of established precedent.

The retaxation rule was also employed in Smith v. Board of Education of
Cinnaminson, Comm’r of Education (April 24, 1978) where there was a continuous
effort by petitioner to persuade the board to grant her leave time for maternity.
Aithough the 90-day period ran from the time of the board’s initial refusal, the
circumstances of the case and petitioner’s continuous pursuit of her claim promp‘(ed
the application of the relaxation rule. In addition, the commissioner has declined to
apply the 90-day rule where the effects of the board’s action did not have a definite

.7
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termination date, r.e., where the hoard continued to employ clerical aides to
perform the duties of a school nurse. Wyckoff Education Association v. Board of
Education of Wyckoff, OAL Dkt. EDU 901-79, (January 30, 1980), affirmed, Comm'r of
Education (March 17, 1980). Absent such circumstances or good cause for relaxation
of the rule, recent judicial and administrative cases indicate that petitions filed after
90 days of notice of the board’s action will be dismissed.

Consequently, although case law shows that the 90-day filing requirement is
strictly applied by the commissioner, the relaxation rules, NJA.C 6:24-1.19, are
applied if good cause is demonstrated. Baley v. Board of Education of Tp. of
Mansfield, OAL Dkt. EDU 4997-79 {July 24, 1979), affirmed, {lune 19, 1980), affirmed
by State Board of Education (February 4, 1981).

In the present case, a finding that the 90-day period had not expired before the
filing of her petition might be made if the Administrative Law Judge {ALJ) finds that
petitioner’s 90 day period began to run from Dr. Rorro’s notice to petitioner in July
1989 advising petitioner that she was entitled to file a petition regarding the Board'’s
continuing refusal to grant her a certificate to teach nursery school.

Notwithstanding the outcome of this factfinding, in the present matter, strict
adherence to the 90-day rule would clearly result in an injustice. Like the petitioner
in the Smith decision, Ms. Regenstein’s continuous pursuit of her certificate
indicates that she has not “slept on her rights.* In addition, there is significant
public interest involved here since other individuals may be in the same situation as
the petitioner. In fact, the cutcome of this case would pertain to the group of
individuals who obtained an official transcript evaluation before September 1, 1985
and who can potentially complete their course requirements before September 1,
1990. Consequently, | CONCLUDE that petitioner’s claim is not barred by N.JA.C.
6:24-1.2(b).

3. Do the doctrines of res judicata or collateral estoppel bar petitioner’s claim?

The doctrine of res judicata applies when there exists (1) a final judgment by a
court of competent jurisdiction, (2) identity of issues, (3) identity of parties, and (4)
identity of the cause of action. T.W. v. AW.,, 224 N_.J. Super. 675, 682 (App. Div.
1988) citing City of Hackensack v. Winner, 162 N.J. Super. 1, 27-28 (App. Div. 1978)
mod. 82 N.J. 1(1980). Collateral estoppel is the branch of res judicata which bars

-8-
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relitigating any 1ssue of fact or law that has been actually determined on the merits
in a prior proceeding; it is generally between the same parties while involving a
ditferent claim or cause of action. Charlie Brown of Chatham v. Board of
Adjustment, 202 N.J. Super. 312, 327 {(App. Div. 1985); Allesandra v. Gross, 187 N 1.
Super. 96, 103 (App. Div. 1982). Therefore, resjudicata applies when either party
attempts to relitigate the same cause of action. Collateral estoppel applies when
either party attempts to relitigate facts necessary to a prior judgment. See,
Allesandra at 104. See also, Restatement, Judgments 2d, sec. 17 at 148 (1982). The
principles of res judicata and collateral estoppel are applicable not only to the
parties in courts of law, but also in administrative tribunals and agency hearings.
City of Hackensack v. Winner, 162 N.1. Super. 1, 24 (app. Div. 1978); 2 Restatement,
Judgments 2d, sec. 83(1) (1980).

Neither doctrine bars petitioner from litigating the facts involved in her present
petition. As the record reveals, the four factors necessary for application of res
judicata or its corollary, collateral estoppel, are absent. Although a final
commissioner decision was rendered concerning petitioner’s application for
certification as a nursery school teacher in November 1986, this decision related to a
different situation. in 1986, petitioner had not yet completed the reading courses
and student teaching required to obtain the certificate she seeks. Additionally,
although the partiesinvolved in the present matter are the same as those involved in
1986, the issues to be decided are clearly different. The 1986 litigation involved an
interpretation of whether petitioner had satisfied the criteria for a nursery school
teacher certificate. In the presént matter, the issue involves the interpretation of
N.JA.C. 6:11-6.3(d). Consequently, since the facts are different and the law involved
is different in the present matter, | CONCLUDE that the doctrines of res judicata or
collateral estoppel do not bar petitioner’s claim.

4. Should the motion for summary decision be granted?

Maotions for summary decision in administrative proceedings are governed by
N.JA.C. 1:1-12.5, which states in part:

The motion for summary decision shall be served with briefs
and with or without supporting affidavits. The decision
sought may be rendered if the papers and discovery which
have been filed, together with the affidavits, if any, show that
there is no genuine issue as to any material fact challenged
and that the moving party is entitled to prevail as a matter of
law. When a motion for summary decision is made and
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supported, an adverse party in order to prevail must by
responding affidavit set forth specific facts showing that there
is a genuine issue which can only be determined in an
evidentiary proceeding.

.

This provision is substantially similar to Rule 4:46-2 of the New Jersey Court Rules
and is accorded similar treatment,

The role of the judge in summary decision motions is to determine whether there
15 & genuine issue as to a material fact, and if the moving party is entitied to
judgment as a matter of law. Judson v. Peoples Bank & Trust Co. of Westfield, 17
N.J. 67, 73 (1954). Summary decision is designed to allow the judge to quickly and
inexpensively dispose of any case in which a discriminating search of the merits in
the pleadings, depositions and admissions on file, together with the affidavits
submitted on the motion clearly shows no genuine issue of material fact requiring
disposition at a hearing. Judson, 17 N.J. at 74.

To safeguard a litigant's right to a plenary hearing on the merits, summary
judgments are granted only after a full consideration of the disputed issues. To this
end, it is paramount that the moving party eliminate any “reasonable doubt as to
the existence of a factual issue.” Costa v. Josey, 83 N.J. 49 (1980). The Appellate
Division in Friedman v. Friendly lce Cream Co., 133 N.J. Super. 333, 337 (1975) held:
“In deciding whether a genuine issue as to any material fact exists, the moving
papers and pleadings are considered most favorébly for the party opposing the
motion and all doubts are resolved against the movant. If there is the slightest
doubt as to the facts, the motion should be denied.”

Moreover, the opposing party will not succeed in defeating the summary
judgment "without factual support in tendered affidavits.” U.S. Pipe and Foundry
Co. v. Amer. Arbitration Assn., 67 N.J. Super. 384, 399-400 (App. Div. 1961).
Affidavits are tools that the opposing party utilizes to demonstrate that material
issues of fact are in dispute. According to Judson, if the opposing party offers no
affidavits or affidavits with immaterial or unsubstantial facts, the opposing party
cannot complain if the court takes *as true the statement of uncontradicted facts in
the papers relied upon by the moving party” and eventually grants a summary
judgment. Judson at75.

In the present matter, the petitioner requested a summary decision claiming that
there is no dispute regarding the facts underlying her claim to be qualified for
certification as a nursery school teacher. The respondent has also moved for

-10-
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summary decision. Both parties agree that there are no material issues of fact in
dispute. Furthermore, a review of the relevant code sections and case law indicates
that the petitioner should prevail as a matter of law. Therefore, | CONCLUDE that
this case is appropriate for summary dedsion in favor of petitioner and against
respondent,

ORDER

On the basis of the above findings of fact and conclusions of law, petitioner’s
motion for summary decision establishing her eligibility for nursing school
certification is GRANTED and respondent’s Board's motion in opposition DENIED.

This recommended decision may be adopted, modified or rejected by the
COMMISSIONER OF EDUCATION, SAUL COOPERMAN, who by law is empowered to
make a final decision in this matter. However, if Saul Cooperman does not so actin
forty-five days and unless such time limit is otherwise extended, this recommended
decision shal! become a final decision in accordance with N.J.S.A. 52:14B-10.

“11-
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t hereby FILE this initial Decision with SAUL COOPERMAN for consideration.
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BERNICE REGENSTEIN,

PETITIONER,
v. ; COMMISSIONER OF EDUCATION
NEW JERSEY STATE DEPARTMENT Of : DECISION
EDUCATION, OFFICE OF TEACHER
CERTIFICATION,

RESPONDENT.

The record and initial decision rendered by the Office of
Administrative Law have been reviewed. The State filed timely
exceptions pursuant to the applicable provigsions of N.J.A.C.
1:1-18.4. Petitioner filed timely reply exceptions thereto.

The State concurs with the recitation of facts as set forth
in the initial decision. It thereafter incorporates by reference
the arguments set forth in its motion for summary judgment. It
particularly notes in exceptions its contention that N.J.A.C.
6:11-6.3(d) was intended to apply only to additional endorsements
and is not applicable to one in petitioner's gituation who does not
hold one of the three kinds of certificates, instructional,
educational services or administrative. It excepts to the ALJ's
rejection of this contention made in reliance upon two grounds:
(1) There is no way to obtain a standard instructional certificate
alone without an endorsement, and (2) there are many places in the
Code where endorsements are referred to ag certificates.

As to the ALJ's first premige, the State argues the ALJ
ignores the fact that the Code sets out requirements for each of the
three kinds of certificates '***independent and irrespective of the
additional requirements for any given endorsement.***'' (Respondent's
Exceptions, at p. 2) The State contends there is no exemption from
meeting the requirement as get forth at N.J.A.C. 6:11-5.1(a)(1l) that
a candidate for a standard instructiomal certificate pass a state-
approved test. It submits:

Clearly, reading N.J.A.C. 6:11-5.1¢a)(1) [and
such other provigions of the Code as
6:11-3.23(b){1) and 6:11-5.2¢(b)] and N.J.A.C.
6:11-6.3(d) in  pari materia compels the
conclusion that the State Board did not intend to
let anyone begin a career in education without
taking the required test but was willing to make
a limited exception for those already certified
as to additional endorsements only. This
conclusion i3 supported by the fact that the
State Board included the exception in a section
of the Code explicitly dealing with
endorsements. Moreover, the fact that there are
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places in the Code where the word certificate is
used inappropriately for the word endorsement

does not mean either that: (1) the word
endorsement therefor means certificate, or
(2) that the State Board did not wuse the
terminology correctly in this instance. (Id.)

Further, the State contends that the ALJ erred in finding
that while strict application of the 90-day rule would bar the
instant action, the facts in this case compel relaxation of the
rule. Instead, the State submits that petitioner had all the
information she needed and was apprised of the position of the
Department that she was reguired to take the test long before she
filed her petition. Further, the State argues that given the past
history of this matter, petitioner cannot be found to be unaware of
the procedures for bringing the matter before the Commissioner. The
State avows:

Moreover, the alleged 1injustice to petitioner,
being required to take a test, is the result of a
State Board decision -~ supported by the
Commissioner and the Department of Education --
made to insure the quality of the education of
the applicant for certification***. Justice in
the larger sense requires enforcement of the 90
day rule. (Id., at p. 3)

Accordingly, for the reasons stated above, as well as those
expressed in its Motion for Summary Judgment, respondent requests
the Commissioner reverse the recommendation of the ALJ.

Petitioner's reply exceptions argue that the State
misconstrues the two bases wupon which the ALJ concluded that
N.J.A.C. 6:11-6.3(d) applies to petitioner. She <c¢laims that
contrary to the State's exceptions; the ALJ's conclusions were
proper and, further, that the twe reasons for his conclusion were
different from those suggested by the State in its exceptions.
First, she avows, the ALJ was convinced that the regulation is clear
and unambiguous on its face and admits of -only one interpretation.
That interpretation would support petitioner's argument in this case.

Petitioner further supports the second finding made by the
ALJ, his determination that the New Jersey Department of Education
was estopped from bringing up another requirement for petitioner to
fulfill, the taking of a state test. The ALJ stated the that she
had completed the outstanding requirements as set forth in the
Commissioner's decision of September 25, 1986, petitioner contends
and, thus, the State Board of Examiners was estopped from bringing
up a subsequent requirement.

In response to the State's argument that there is a clear
distinction between a certificate and an endorsement that negates
petitioner's reliance on N.J.A.C. 6:11-6.3(d) because subchapter 6
is entitled VENDORSEMENTS ON THE INSTRUCTIONAL CERTIFICATE,"
petitioner relies on her reply brief (Exhibit 2, at pp. 3-5) as
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demonstrating that such argument must be rejected. She suggests
that there is a great deal of confusion that exists between the use
of these terms.

Moreover, as to how the regulation in question should be
interpreted, petitioner again relies on her reply brief (Exhibit 2,
at pp.- 5-7), in support of her contention that for respondent's
argument to be correct, subparagraph (a) referring to additional
endorsements, would have to be applicable to all four subsections of
N.J.A.C. 6:11-6.3. . Petitioner Dbelieves if the originator had
intended to organize the regulation that way, it should have so
expressed its intent. Further, petitioner reiterates all those
arguments pertaining to the construction of the regulation as were
set forth in her reply brief.

Further, petitioner reasserts those arguments she advanced
4t hearing and in her briefs pertaining to the 90-day rule:

The Initial Decision entered in this matter
relating to the Petitioner being entitled to the
obtaining of a certification to teach nursery
school without submitting to the State test is
proper and should be affirmed. There is adequate
support for that determination based upon the
arguments and findings made in the Initial
Decision and for the reasons expressed by the
Petitioner in this Reply as well ag in the two
prior Briefs submitted by Petitioner in this
matter.

The Respondent’s Exception to the Administrative
Law Judge's determination that N.J.A.C.
6:24~1.2(b) does not bhar the instant action must
be rejected. There is adequate support for the
Initial Decision for the Administrative Law
Judge’s determination on this issue as is
reflected in the Initial Decision. As was set
forth by the Adminigtrative Law Judge, it 1is
unquesgtionable that strict adherence to the 90
day rule would clearly result in an injustice in
this matter.

In further support of the argument that the
Adminigtrative Law Judge properly determined that
Petitioner's c¢laim was not barred by N.J.A.C.
6:24~1.2¢(b), Petitioner would rely upon the
argument contained within the prior Briefs filed
in this matter: in particular, Point II of the
Summary Judgment Brief (Exhibit "1") and Point II
of the Reply Brief (Exhibit '2"). Even if the
argument for relaxation of the 90 days
requirement is rejected, the facts of this case
are such that they clearly reflect that the
Petitioner's claim was timely filed. The 90 days
began to run from Dr. Rorro’s notice to
Ms. Regensgtein in July of 1989. Even if that
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date ig rejected, it is apparent that the May 19,
1989 notice from the Assistant Commissioner would
[then] be the date from which the 90 day period
began to run. Accordingly, the facts
indisputably indicate that the Petitioner's claim
was timely filed and should not be rejected based
upon failure to comply with N.J.A.C. 6:24-1.2(b).
(Reply Exceptions, at p. 5)

. Thus, for the reasons set forth above, as well as for those
reasons set forth in her briefs, petitioner requests that the
Commissioner affirm the ALJ's determination as contained in the
initial decision of June 1, 1990,

Upon a careful and independent review of the instant
matter, the Commissioner concurg with the conclusion of the Office
of Administrative Law granting petitioner's motion for summary
judgment for reasons stated by the ALJ as to the application of
N.J.A.C. 6:11-6.3(d). However, for the reasons which follow the
Commissioner finds that the Petition of Appeal is timely filed and,
therefore, he does not reach the question of relaxation of N.J.A.C.
6:24-1.2(b).

Concerning the issue of whether petitioner is entitled to
the endorsement of nursery school teacher by operation of N.J.A.C.
6:11-6.3(d) the Commissioner rejects the State's contention that
there is no exemption from meeting the requirement of passing a
state-approved test in order to secure a standard instructional
certificate pursuant to N.J.A.C. 6:11-5.1¢a)(10). Rather, the
Commigsioner finds that a plain reading of N.J.A.C. 6:11-6.3(d)
places petitioner squarely within the exception to the rule
requiring a candidate for an instructional certificate to pass a
state examination. For ease of understanding, the regulation in
question is set forth in toto below:

6:11-6.3 Endorsements: requirements

(a) Holders of gtandard instructional
certificates, except as noted in (b) below
shall obtain additional ingtructional

endorsements by:

1. Presenting evidence of having acquired
a baccalaureate degree at an accredited
institution {except as noted in
N.J.A.C. 6:11-6.3(c)1l; and

2. Passing a State test in the subject
field or a State test of general
knowledge for an elementary or nursery
endorsement. In order to be eligible
to take a subject field test, the
applicant must have completed at least
30 semester hours in a coherent major
or five years of experience in the
subject field.
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(b)

)

(d)

The following subject field endorsements,
while requiring a Dbaccalaureate degree,
constitute exceptions to the requirements in
(a) above (see N.J.A.C. 6:11-8.3):

1. Typewriting endorsement applicants must
hold a wvalid New Jersey instructional
endorsement in business education and
demonstrate proficiency in typing.

2. Driver education endorsement candidates
shall hold a New Jersey inmstructional
endorsement 1in another subject field
and a current New Jersey driver's
license. Also required are three years
of automobile driving experience and
evidence of a driver education training
program approved by the New Jersey
State Department of Education.

3. Military science endorsement requires
official evidence of 20 vyears of
military service and recommendation by
the branch of service in which the
applicant served a minimum of 20 years.

Exceptions to the requirements of a
baccalaureate degree (see N.J.A.C.
6:11-5.1{a}1 and 2):

1. In the following endorsement areas,
work experience is accepted in lieu of
the baccalaureate degree in accordance
with N.J.A.C. 6:11-8.3(c).

i. Agricultural occupations;
ii. Skilled trades;
iii, Personal production and service
occupations;
iv. Practical nursing;
v. Technical occupations.

Applicants who receive official transcript
evaluations before September 1, 1985, shall
be permitted to fulfill requirements by
taking the college courses indicated or by
taking the appropriate State test and
State-approved training program where
applicable. Such applicants who choose to
complete college courses must do so by
September 1, 1990, after which they must
take the State test. No new transcript

evaluations will be igsued after
September 1, 1985 in fields in which
State-approved training programs are
authorized.
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Petitioner's reply brief dated April 18, 1990 succinctly
sets forth why respondent's interpretation of the meaning of
N.J.A.C. 6:11-6.3 must be rejected.

Respondent states (p. 4) that it has been its
position 8since the passage of this regulation
that the initial clause of N.J.A.C. 6:11-6.3(a),

""holders of standard instructional
certificates... shall obtain additional
endorsement by..." was intended to apply to all
four subsections of N.J.A.C. 6:11-6.3.

Therefore, an individual possessing a standard
certificate who received an Evaluation for an
additional endorsement and who completed the
requirements for that additional endorsement
prior to September 1990 would not have to take
the appropriate test for the additional
endorsement. The Respondent continues on to
state that it is the Respondent's opinion that it
is not illogical to say that those who had
demonstrated competence by obtaining
certification with an endorsement in a given area
and who were actively engaged in qualifying for
an additional endorsement prior to the time a
test was required to permit those individuals a
definite period of time to obtain the additional
endorsement without taking the test. This
argument must be rejected.

First, it is indisputable that, as it is
gtructured N.J.A.C. 6:11-6.3 has four
subsections: {(a), (b), (¢ and (d). For
Respondent's argument to be correct that the
reference in subparagraph (a) to additional
endorsements was applicable to all four
gubsections of N.J.A.C. 6:11-6.3, the subsection
would have had to be set up differently. Indeed,
subsections (b), (¢) and (d) would have been
subparagraphs underneath paragraph (a). There is
absolutely nothing in the structure of this
gsection to support the Respondent's contention
that this was the way in which the paragraph was
meant to be organized. If it was meant to be
organized that way, it should have been expressly
stated as such and structured accordingly.

Although, N.J.A.C. 6:11-6.3 is (labeled]
"Endorgements: Requirements', it is apparent from
a review of those provisions that some of the
provisions actually refer to the obtaining of a
certificate. It is Petitioner's argument that
this is true with regard to subparagraph (d).
However, this 1is also true with regard to
subparagraph (c¢). Furthermore, a review of the
contents of subparagraph (¢) sghows that the
Regpondent's argument that all of the
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subparagraphs under 6.3 refer to the obtaining of
adqitional endorsements must be summarily
rejected.

LI S

The purpose of this section [(c)] is to set forth
certain certificates that do not require the
obtaining of a baccalaureate degree. These are
the paragraphs enumerated as i. through v. It is
specifically stated in this provision that in
these areag work experience is accepted in lieu
of the baccalaureate degree. If this was only
meant with regard to what is required to obtain
an endorsement, it would still require the
presence of the degree to obtain a certificate.
This is obviously not the purpose of this
provision. The purpose of this provision was to
permit individuals to obtain a certificate to
teach in these designated areas without obtaining
a baccalaureate degree. If the Respondent's
argument with regard to N.J.A.C. 6:11-6.3 is to
be accepted, individuals would first have to
obtain a baccalaureate degree in order to obtain
their standard instructional certificate, but
{then] would not need that degree to obtain an
endorsement in the given areas set forth in
subparagraph (¢). This reading must be rejected.

Similarly, the Respondent'’'s argument that all of
the subparagraphs of N.J.A.C. 6:11-6.3 pertain to
the acquiring of additional ingtructional
endorsements must be rejected because a reading
of subparagraph {(¢) clearly indicates that this
would be ludicrous. For example, if this meant
that an individual who was already certified to
teach with an endorsement in a given area applied
for an additional endorsement in the areas
enumerated under subparagraph (c), ‘they would not
have to have a baccalaureate degree. This would
be nonsensical because in order to obtain the
original certificate and original endorsement
they would need the baccalaureate degree but
[then] to obtain the subsequent endorsement in
these designated areas they would not need a
baccalaureate degree. This is clearly a reading
of the provision that cannot stand. Yet, this is
the exact reading that must be accorded that
provision if the Respondent's argument ig correct.

It should be mnoted that at the time the
Petitioner asserted her application for

Evaluation she specifically requested
{Evaluation] for certification as a nursery
schoel teacher. The certification was,

therefore, pursuant to the Respondent's language,
a certification for standard instructional

1049



You are viewing an archived copy from the New Jersey State Library.

certificate with an endorsement in nursery
school. If that is so, she was an applicant who
had received an evaluation of her request for an
endorsement.

It is apparent that no one applies for a
~certificate without applying for an endorsement.
This is s0 whether or not the application is
interpreted to be an application to 'teach in a
given area'" or an application for standard
instructional certificate with an endorsement in
a given area. Either way, no one applies for and
no one obtains just a standard instructional
certificate. Therefore, the provisions with
regard to endorsements have to relate back and
qualify the provisions with regard to the
application for certification,
(Petitioner's Reply Brief, at pp. 5-7)

The Commissioner concurs with the above-stated arguments
and adopts them as his own. Thus, the Commisgioner finds that tg
espouse respondent's position would require reading subsection (a)
of N.J.A.C. 6:11-6.3 ag applying to all four subsections of the
regulations, which a plain reading of the language does not permit.
It is a well- established canon of statutory construction that "[ilf
the plain meaning of the language is clear and unambiguous on its
face and admits of only one interpretation, then we need to explore
no further.” (Petitioner's Brief at p. 7, quoting State v.
Valentin, 208 N.J. Super. 536, 539 (App. Div. 1986), aff'd 105 N.J.
14 (1987). See also, Myers v. Cedar Grove Tp., 36 N, J. 51, 6l
(1961). Thus, the Commissioner finds and determines that N.J.A.C.
6:11-6.3(d) provides an exception for those having sought transcript
review as an avenue for securing certification from the test
requirement by completing coursework asg an alternative by
September 1, 1990. )

As to the State's argument that the subsection in question
pertains only to those applicants who seek additional endorsements,
not certification for the first time, the Commissioner finds and
determineg that this argument too must fail on additional grounds.
A review of the "Summary' set forth in 16 N.J.R. 1636 relating to
Subchapter 6 states:

Subchapter 6 governs isgssuance of endorsements to
initial instructional certificates. This
subchapter  proposes a new rule (N.J.A.C.
6:11-6.2) which lists each endorsement available
and describes the type of position which its
holder is entitled to  occupy. Additional
amendments describe degree and professional
examination requirements for endorsements and
fields in  which special or supplemental
requirements apply. N.J.A.C. 6:11-6.3, which
lists c¢riteria to be used in the evaluation of
college transcripts submitted in application for
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an endorsement, has been deleted. A new rule is
proposed in N.J.A.C. 6:11-6.3 1listing the new

requirements for obtaining endorsements. 16
N.J.R. 1646-1647. (emphagis supplied)

(Petitioner's Brief (Exhibit 1), at p. 6)

Said c¢ommentary was published at the time the proposed
regulation was released as public information. Ultimately, said
proposal became N.J.A.C. 6:11-6.3. Under the provigions in effect
before the 1984 revisions, any person who sought to obtain the
igsuance of an initial endorsement toc his or her certificate could
submit a college transcript for evaluation. At the time that
petitioner herein submitted her transcript for evaluation in 1981,
there was no state test requirement.

The summary comments make plain that the subchapter on
endorsements on  instructional certificates also applied to
endorsements to initial instructional certificates, not solely to
additional endorsements sought following issuance of an earlier
earned endorsement. Thus, the Commissioner agrees with petitioner
that in 1984, when the procedure for sgecuring an initial
certification and endorsement was changed, it was accomplished so as
not to penalize an applicant who had earlier submitted his or her
trangcript for evaluation as was permitted under the old
provisgionsg. See, N,J.A.C. 6:11-6.3(d). Accordingly, Dbecause
petitioner did in fact submit her transcript for evaluation before
the deadline set forth under the new provision, which was
September 1, 1985, she was provided the option of choosing between
taking the state test or completing the college courses indicated by
the State Board of Examiners by September 1, 1990 as requisite to
fulfill the certification requirements. The Commissioner so finds.

Having established the above, the only remaining gquestion
pertaing to the timeliness of petitioner’'s most recent Petition of
Appeal, which was filed on August 10, 1989. The Commissioner’s
review of the record leads him to the conclusion that the matter was
timely filed pursuant to the provigion of N.J.A.C. 6:24-1.2(b). The
90-day rule recognizes that an individual must file a petition of
appeal within 90 days from the date "***of receipt of the notice of
a final order, ruling or other action*** which is the subject of the
requested contested case hearing.” The record in this matter
establishes that the Director of Controversies and Disputes
addregssed a letter to petitioner dated July 19, 1989 (Exhibit G)

stating:
Dear Miss Regenstein:

I am in receipt of your letter of July 13, 1989.
I have many times indicated to you that this
office does not have the authority to grant you
the certification you request. I am, by copy of
this letter, requesting that Dr. Celeste Rorro
provide you with a letter specifically spelling
out what requirements you must meet in order to
become certified. If, after you receive her
letter, there are igsues which were not decided
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in your previous case before the Commissioner of
Education, you may file a new Petition of Appeal.

Although the 1letter from Dr. Rorro regarding the specific
requirements petitioner was required to meet in order to sgecure
certification as a nursery schogl teacher is not a part of the
record herein, on August 1, 1989, (Exhibit H), Dr. Weigs again
directed a correspondence to Ms. Regenstein relative to whether a
final order had issued from the State Board of Examiners which would
trigger the 90-day rule. Therein he states:

Dear Miss Regenstein:

I am in receipt of your letter of July 22, 1989
which takes exception to the letter received from
Dr. Celeste Rorro regarding the requirements you
must meet in order to become certified as a
nursery school teacher.

I note that you continue to refer to the
administrative law judge's (ALJ) recommendations,
regarding the reading courses you took as if the
ALJ's determination was a final one. Pleasge
recognize that an ALJ only makes a recommendation
and the final decision rests with the
Commissioner of Education. Therefore, there was
nothing improper about the reversal of the ALJ's
findings as it relates to the evaluation of your
courges to meet the reading requirement.

As I indicated in my last letter, I would
entertain a new Petition of Appeal from you if
there was any issue regarding your certification
which was not settled by your previous casge.
Since the matter of your lack of student teaching
still remains as a bar to your certification, any
petition on your part as to the applicability of
N.J.A.C. 6:11-6.3 to your case would not result
in your achieving certification even if you
prevailed. Nonetheless, If you wish to file a
petition strictly 1limited to the question of
whether R.J.A.C. 6:11-6.3 serves to exempt you
from being required to pass the test of General
Knowledge, you may do so.

Should you file a petition, please remember that
the sole basis for such a petition would be
applicability of N.J.A.C. 6:11-6.3. No other
igssue will be considered. Congequently, you
should be aware that even if you should prevail,
you would still require student teaching to
obtain certification,

Exhibit M, a memo from Dr. Rorro to Mr. Joseph Zach, Ocean

County Superintendent of Schools, dated August 10, 1989 makes plain
that by the date of Dr. Weiss' 1letter to Ms. Regenstein dated
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August 1, 1990, petitioner had satisfied the student teaching
requirement. Thus, having established by the Commissioner's
decision dated September 25, 1986 relative to her first Petition of
Appeal that the two requirements necessary for petitioner's
satisfying all the requirements for obtaining a nursery school
certification were one reading course and student teaching, it was
not until Ms. Regenstein received acknowledgement from Dr. Rorro
sometime toward the end of July 1989 that she was formally informed
that she had satisfied both requirements. By operation of N,J.A.C.
6:11-6.3(d), which the Commissioner has herein determined 1is
applicable to Ms. Regenstein's circumstances, it only was upon being
informed by Dr. Rorro in late July 1989 that she was required to
fulfill yet another requirement, that is, to pass a state test, that
her cause of action arose. Having filed her petition in this matter
on August 10, 1989, determining that gaid petition is clearly timely
filed.

In so finding, the Commissioner rejects the State's
contention that petitioner had notice of the test requirement as
early as June 1985, as a result of correspondence from Dr. Rorro.
As stated above, because petitioner sgought transcript evaluation
before September 1, 1985, N.J.A.C. 6:11-6.3(d) permitted her the
alternative of taking course work to complete the requirements for
certification as a nursery school teacher instead of taking the
state test. The Commisgsioner so finds, adding that because the
Petition of Appeal in this case is deemed timely, petitioner's
argument relating to relaxation of the 90-day rule need not be
addressed.

. Accordingly, for the reasons expressed by the ALJ
pertaining to the applicability of N.J.A.C. 6:11-6.3(d) to the
instant facts, the Commissioner adopts as his own the findings and
conculgions of the Office of Administrative Law. On the issue of
timeliness of the instant petition, the Commissioner modfies the
ALJ's conclusion that the matter is one appropriate for relaxation
of the 90-day rule insofar as the Commissioner finds the case to be
timely filed.

On the above findings of fact and conclugsions of law,
petitioner's motion for summary decision  establishing Tther
eligibility for nursery school certification is granted while
respondent's motion in opposition is denied.

IT IS SO ORDERED.

COMMISSIONER OF EDUCATION
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scheduling i1s extremely difficult, and 15 constantly changing to fit into the student’s
regular class and learning requirements. This 1s compounded by changes in the
composition of the basic skills student body durir 3 the year, and the need to keep
class size small (seven or less) in order to retain individualized instruction with some
semblance of grade-level grouping. If the scheduling and teacning task were to be
divided between two part-time teachers, neither of whom would be available
during the entire school day, the scheduling difficulties would be compounded to
the point where the effectiveness and efficiency of the Basic Skills Program would
necessarily suffer.

if the Board were compelied to retain two part-time teachers, one certified to
teach all three subjects, but prohibited from teaching two of them, and the other
certified to teach only two subjects, but not the third, such a contorted arrangement
would compel the Board to engage in constant maneuvering in order to
accommodate the students. Both teachers would likely work elsewhere for part of
the time, and that outside work might or might not coincide with the fluctuating
needs of the Basic Skills Program.

Petitioner’s argument that no sound educationally based reasons or pelicy can
justify or be used to affect the stat(utory tenure rights of teachers is frightening.
There is no question that the tenure rights of teachers must be protected in
accordance with statutory criteria. Nevertheless, the distorted arrangement sought
to be forced on the Board here, in the name of teachers’ rights, compels one to ask,
for whose ultimate benefit do the schools and the teachers’ positions exist?

Fortunately, it is not necessary in this case to make a cold choice between the
statutory tenure rights of a teacher and the educational benefit of the students. tis
CONCLUDED that because the petitioner’s certification does not extend to all three
subjects taught in the basic skills class, he is not entitled, by virtue of his fractional
tenure rights to teach a fraction of the basic skills class. There are sound
educationally justified reasons, as well as sound administrative reasons relating to
scheduling, why the Board's desire to have one teacher for basic skills instruction is
reasonable, and those reasons have been amply demonstrated. It is further
CONCLUDED that the Board has reasonably exercised its managerial prerogatives
when it continued the one full-time basic skills teacher in the lefferson School: To
compel the Board to do otherwise would be to force the Board to engage in reduced

213 .-
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teachers might be utilized, each handling a section of the class to which he or she
was entitled by virtue of tenure.

In Sprewak v. Rutherford Board of £d., 90 N.J. 63,74 (1982), the Supreme Court
held that a teacher 15 eligible for tenure in accordance with three basic
requirements: (1} the teacher must work in a position for which a certificate s
required; (2} the teacher must hold a valid certificate; and (3) the teacher must have
worked the requisite number of years in the position. The position involved here s a
teacher of basic skills. There is no single certification applicable to that position, but
one who teaches basic skills needs to be certified in the three disuplines that
comprise the basic skills subject matter, reading, language arts and mathematics. it
is uncontested that Linda Quinn, holder of an elementary teacher certificate, s
certified to teach all three of these subjects, whereas the petitioner is only certified
to teach the two English components. That is why Mr. Eftychiou only claims a two-
thirds, part-time position. This case is different from Capodilupo, Bednar or any of
the unpublished authorities cited by the parties in support of their respective
positions. None of the positions fought over by the participants in the cited cases,
including Hart, involved partial or fractional certifications. All of those disputes
involved seniority concerns between tenured teachers certified to holid the positions
inissue. Thatis not the case here.

Spiewak said nothing about partial or fractional certifications. According to
Spiewak, certification to teach the position is an absolute qualification. The
petitioner here is not fully certified to teach all aspects of the basic skills class, only
part of it. However, because of the unique division of the basic skills course into
three disciplines, he seeks to compel the Board to reorganize the program and cut
the position up into fractions, in order to accommodate the limits of his teaching
entitiement. The same argument could be made for a one-third part-time position,
if he only had a certification, and hence tenure, in one of the three disciplines.

The evidence has clearly indicated that there is a sound educational reason to
have one teacher for the basic skills class in one elementary school. Children who
need basic skilis instruction are not likely to be in the upper strata of the learning
curve. There is strong validity to the argument that having a single teacher for basic
skills is important to the students, emotionally, educationally and for purposes of
learning continuity. Furthermore, the evidence demonstrated that basic skills

-12-
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over one who is tenured, assuming proper certification to teach the position
Bednar's certification enutied him to do so, and he therefore prevailed.

In the instant matter, petiioner points to the foregoing concepts to support his
claim, as a tenured teacher, to six-tenths, that portion of the Basic Skills program
that he is entitled to teach, by virtue of his tenured status and certification as an
English teacher.

in his brief, petitioner states: “More mportantly, as a matter of law, no
educational justification can be relied upon by any board of education to defeat the
statutory tenure rights asserted by petitioner in this case.” This statement s
seemingly directed towards the last paragraph in Capodilupo where the court
stated that the State Board had made a finding that its obligation to consider tenure
in a reduction in force could be balanced by “sound educationally based reasons for
its decision to retain a nontenured teacher.” Capodilupo at 515, 516. However, the
court found it unnecessary and inappropriate to address the merits of this statement
because no cross appeal was filed by one of the untenured claimants and the board
had advanced no educationally based reasons to retain the other,

The petitioner argues further that an attempt to retain one full-time teacher
instead of creating two part-time positions cannot be used to thwart a statutory
tenure claim. He alleges that respondent’s motivation is based purely on economuics,
and if educational justifications cannot thwart tenure, then financial concerns
certainly cannot. Mr. Eftychiou cites two unpublished decisions in support of this
position: Dorothy Godwin Davis v. Ewing Twp. Bd. of Ed., QAL DKT.NO. EDU 6539-84
{March 14,1985) aff'd by Commissioner of Education, (April 29, 1985) and Mart v. Bd.
of Ed. of the Borough of Ridgefieid, OAL DKT.NO. EDU 9002-86 (June 25, 1987),
Commissioner of Education (August 7,1987), State Bd. of Ed., June 7, 1989.

While not taking issue with the Capodilupo and Bednar decisions, respondent
bases one aspect of its defense on the petitioner’s attempt to disturb a long-
standing practice in the district, engaged in for sound educational purposes.
Respondent argues further that, if petitioner's position i1s to be accepted, anyone
would be entitled to demand a fluctuating fraction of a position as the basic skills
teaching requirements change with the flow of students, or, several part-time

1
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would leave Linda Quinn with a part-time, one-third basic skills position, to teach
only the mathematics component.

7

LEGAL DISCUSSION AND CONCLUSIONS

The petitioner believes that the prevailing case law supports and just.iies
creation of two part-time positions to teach basic skilis, instead of one “.l-ime
position, because he is entitled to preference, within the area of his certificauon, as
against the nontenured teacher. He believes that the Appellate Division holdings in
Capodilupo v. Board of Education of the Township of West Orange, 218 N.J. Super.
510 (App. Div. 1987) and Bednar v. Westwood Board of Education, 221 N.J. Super.
239(App. Div. 1987), certif den. 110 N.J. 512 {1988), sustain his position.

in Capodilupo, the petitioner was tenured and certified in both elementary
and secondary physical education. However, his teaching experience was limited to
the secondary level. Another certified physical education teacher was not tenured,
but had elementary experience Only one elementary physical education teacher
was needed. It was held that a tenured teacher is entitled to preference, within his
or her certification, over a nontenured applicant with the same certification.
Seniority, which deals with the amount of time spent in specific categories, was not a
factor to be considered because that concept only provides 2 mechanism for ranking
tenured teaching staff members.so that reductions in force among tenured people
can be equitably measured. A teacher with experience, but without tenure, could
not prevail over the inexperienced, but tenured applicant.

In Bednar, the petitioner had a comprehensive art instruction certification and
was tenured. He had worked as a full-time elementary art teacher in the Westwood
Schoot! system for 17 years and was reduced to a part-time elementary art teaching
position. Another teacher, Spinella, was employed for iess than two years and did
not have tenure. However, he was retained as a full-time secondary level art
teacher. The court held that Bednar’s tenure as an art teacher gave him the right to
avoid a reduction in force by claiming the secondary school position of the
nontenured art teacher who had experience in the specific category of secondary
art, even though Bednar was not so experienced. it was held again thatthe seniority
concept cannot be used to create rights that justify retaining a nontenured teacher

-10-
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Students are taken out of their reguiar classes for basic skills instruction
However, they must remain in their reqular classes for certain essential subjects that
are related to basic skills. Those who participate in bilingual and ESL instruction
have additional restrictions placed on their-availability for basic skills assignment.
Schedules are also adjusted from time to time during the year for required makeup
time following half days and for other tme out of school, for class trips and other
purposes.

The ability to schedule the Basic Skilis Program during the school year must
remain flexible on a day-to-day, week-to-week or month-to-month basis, as well as
between mornings and afternoons. The program cannot be divided and fixed neatly
in place for an entire year or term so as to enable a teacher to teach one subjecton a
given day at a given time, to a given group of students, and similarly teach other
subjects on other days. The different subjects sometimes must be taught
consecutively on the same day, either in the morning or afterncon, depending on
the varying availability of the students.

Each elementary school in the respondent district has one full-time basic skills
teachér, who is availlable to schedule and to teach all students who need basic skills
instruction. Because that teacher is available at all times while schoot is in session,
he or she can adjust with the shifting schedules to accommaodate the students,

The respondent district has maintained one basic skills teacher in each
elementary school for the past 18 years.

intervenor Linda Quinn is certified, by virtue of her elementary school teaching
certificate, to teach all three of the basic skills subjects, reading, lanquage arts and
mathematics. She was appointed as the singte fuli-time basic skills teacher in the
jefferson Elementary School for the 1989-90 school year. She was not tenured as of
June 30, 1989.

The petitioner, Dino Eftychiou, was not reemployed for the 1989-90 school
year. His certification entities him to teach two of the three basic skills subjects,
reading and language arts, but not mathematics. Petitioner claims a part-time, two-
thirds basic skills teacher’s position over Linda Quinn. Petitioner’s claim, if sustained,
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between them. He would teach two subjects, and Ms. Quinn would teach the third,
in the same class, thereby satisfying his tenure and senionty rights.

Petitioner claims that such an arrangement would be feasible. He argues that
schedules for two part-time teachers for the one basic skills class could be arranged
on a predictable basis. However, Mr. Cirelli (nsisted that the needed flex:bility in
scheduling would be lost with such an arrangement, which he considered to be a
practical impossibility and a disadvanrage for the students. For example, If both
part-time teachers had other positions in the same school district, or in other
districts, that required continuity of attendance; the Board would be deprived of the
teacher availability that would exist with the one basic skills teacher present in the
school during each entire day, so that sudden program shifts could be
accommodated.

FINDINGS OF FACT

The main underlying facts have been stipulated and set forth above, and they
are incorporated herein. Other facts are extracted from the testimony, as follows:

The elementary Basic Skills Program in the respondent school district includes
instruction in three subjects, reading, language arts and mathematics.

All basic skilt students in the class do not receive instruction in ail three subjects,
but many do

The elementary Basic Skilis Program is not departmentalized it is maintained
as a single class that, at one time or another, includes students from all elementary
grades.

The scheduling of students for basic skills classes is extremely difficult because
of the different needs of the students and their varying availability. Each eligible
student receives instruction only in those subjects in which the student has a
deficiency, and the subject mix for each student can vary from year to year. Also, the
roster of students changes from time to time, often during the school year, as
students move in or out of the district.
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basis because of class trips, half school days and other variables. Makeup time for
these variables approximates 25 days a year.

Mr. Cirelli emphasized that the basic skills teachers cannot fix the schedules and
divide the instructional time neatly, so that one subject wili only be taught on one
day, a second subject on another day, etc. He stated that the ability to be flexible
must remain available, and this flexibilitv must sometime vary, on short notice, as
between the morning and afternoon sessions. Mr. Cirelli was certain that the 8asic
Skills Program could not be deait with on a regular schedule throughout the year,
because each basic skills teacher in each school must be free to vary and shift her
own schedule to accommodate the needs of each student, almost on a daily basis.
He stated that, because of the above needs, only one basic skills teacher, with the
ability to work with flexible schedules, has been used in each elementary school for
the past 18 years. That system has remained relatively unchanged during all of
those years. A different system is used in the secondary school because it s
departmentalized, but this dispute only involves an elementary school position.

Mr. Cirelli also testified that the Board felt it was important, emotionally and
educationally, for the basic skills student to enjoy the continuity, rapport and
consistency of having a single teacher each day for his or her basic skills instruction.
He stated that the students would be at 3 disadvantage if, as suggested by
petitioner, Ms. Quinn would handle one of the three subjects and then leave the
room, to be replaced by another teacher for the other two subjects, which may or
may not be totally disassociated from the prior instruction.

The focal point of the dispute revolves around the petitianer’s certification in
only two of the three basic skills subjects, as opposed to Linda Quinn’s certification in
ali three. If the petitioner were certified to teach all three subjects, there would be
no dispute, and he would have been entitled to the basic skills position, because he
was tenured and Ms. Quinn was not. However, it is acknowledged that Ms. Quinn
possesses an elementary school teacher certificate, entitling her to teach ali three
subjects, whereas petitioner is only certified as a teacher of English. Therefore, Mr.
Eftychiou can only instruct the reading and language compaonents of the basic skills
course, but not mathematics. Petitioner’s position is that the Board should create
two part-time basic skills positions in the one elementary school, to be shared
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vary for each student from year to year, depending on the success of the previous
year's teaching and the student’s continuing needs.

Mr. Cireth further explained that the roster of students in the Basic Skilis
Program and in specific segments of the program, reading, language arts or math,
varies from time to time during the school year, as students move in and out of the
district and as the test results create vanations among ongoing students. New
students are tested immediately on arrival. He stated that the typical schedule s
created by the basic skills teacher who, at the beginning of each year, interviews
each eligible student to determine when the student is available for basic skills
instruction, considering the required subjects that preclude a child from being taken
out of his or her regular class. The instruction is given in a separate classroom, and
all of the affected students must be taken out of their reqular classes for this
instruction. For example, an attempt is made to remove all first grade basic skills
students from all first grade classes at the same time. However, this is not always
possible because there is a relatively lengthy list of instructional subjects that
preciude a child from being pulled out of a regular class. Some of these subjects are
physical education, art, music, English as a second language (ESL) and bilingual
instruction. Additionally, each student must remain in his or her regular class for
standard instruction in the basic skills subject, reading, language arts and math.

According to Mr. Cirelli, after the basic skills teacher learns the daily class
schedule of each child, the teacher develops the basic skills scheduie for each child by
blocking out available days and times.

Students in need of basic skills training are required to spend one-half hour,
two days a week in reading instruction, one-haif hour, two days a week in math
instruction and one-haif hour, one day a week for language arts instruction. it is
often necessary to commingle students from different grades at the same time
because of conflicts in the daily schedules of students in the same grade. Mr. Cirelli
indicated that other considerations make scheduling for basic skills instruction even
more difficult. For example, bilingual instruction is mandated for 90 minutes a day,
and even more time is required for ESL instruction. All bilingual and ESL students are
also in the Basic Skills Program. One hundred forty pupils in the district fail into this
category. In addition, basic skills’ schedules often must be adjusted on a day-to-day
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16. The 1989-90 teaching schedule and roster of Ella Thomas 1s attached as R-4

17. The 1989-90 teaching schedule and roster of Jeanne Costello 15 attached as
R-S.

18. The 1989-90 teaching schedule of T. Fodera s attached as R-6.

19. Basic skills daily records for 1389-90 completed into lanuary, 1990 by
Marion Franz are attached as Exhibits R7{a-d).

The exhibits attached to the partial stipulation of fact, as mentioned in
paragraphs 2, 4,5, 7,8, 10, 11,12, 14, 15, 16, 17, 18 and 19, are incorporated heremn
by reference.

Although the partial stipulation of fact refers to two teachers against whose
positions petitioner seemingly claims precedence, John Taghareni and Rose Quinn, it
has been stipulated that the only position claimed by petitioner s the language arts
and reading work performed by intervenor Linda Quinn. See petitioner’s brief, pp. 3
and 4. (The other teachers, whase schedules and rosters are referred to in
paragraphs 14, 15, 16, 17, 18 and 19 of the stipulations, are only included therein for
comparative and reference purgoses.)

fichard Cirelli, Director of Reading and Speech in the Bergenfield School
District, furnished a detailed account of the Basic Skills Program maintained in the
district. Accarding to Mr. Cirelli, the purpose of the Basic Skills Program is to
remediate the specific needs of children in three subject areas, reading, language
and mathematics. There are five full-time elementary schools in Bergenfield. Each
school has one basic skills class, and the district has five elementary basic skills
teachers, one in each school. Basic skills instruction is given to children from all
grades, and there is no departmentalization. However, most classes contain
students from more than one grade. The needs of each student are determined by
the results of a standardized test, given in the spring. All students needing some
basic skills do not necessarily receive instruction in all three subjects, but only in
those subjects needed to remediate specific needs. These needs are determined in
late lune and early July of each year, when the test results come in. The results can
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10.

1.

12.

13.

14.

15.

John Tagliareni’s teacher record card 15 attached as P-6(A) through (D}
Tagliarens's only teaching certificate 1s attached as P-7.

”

uinda Quinn was tinitially employed by respondent on October 14, 1986 as a
full tume elementary teacher. She continued in that capacity through June
30, 1989. Intervenor Quinn’s teacher record card is attached as Exmit P-
1A and P-1B. Quinn’s teaching certificate is attached asP-2. Quinn’s
employee record card 15 attached as P-3.

Neither Eftychiou, Tagliareni nor Quinn have any active duty military
expernence.

Respondent’s agent recommended that Tagliareni be retained aver
Eftychiou for 1989-90 for the reasons set forth in Exhibit P-5 when it was

determined that a reduction in force would be implemented.

Petitioner Eftychiou was advised that he would not be employed for 1989-
90 by letter of April 27, 1989, P-12.

Linda Quinn was not tenured as a teacher as of June 30, 1989,

Linda Quinn’s 1989-90 teaching schedule as an elementary grade basic
skills teacher 1s attached as P-4

John Tagtliareni’s teaching schedule for 1989-90 s attached as P-8 and P-
10(b).

Respondent's June, 1989 seniority list for English teachers is attached as P-
9.

Petitioner Eftychiou was not employed by respondent for 1989-30.

The 1989-90 teaching schedule and roster of teacher 1. Marcell is attached
R-1. ‘

The 1989-90 teaching schedule of teacher Schaefferis attached as R-3.

.4-

1064




You are viewing an archived copy from the New Jersey State Library.

OALDKT NO EDU 6381-89

hearing, but did not call any witnesses. The record closed on April 26, 1990, when
petitioner and respondent filed posthearing briefs. An unsolicited reply was filed by
petitioner on May 2, 1990

ISSUES

The sole issue is whether the Board violated petitioner’s tenure and/or semority
rights pursuant to N.J.S.A. 18A:28-5 etseq., when it failed to reemploy him, eithern
a full-time or part-time position, for the 1989-90 school year, while retaining the
employment of other teachers with less seniority and/or without tenure, in positions
within the scope of petitioner’s certifications. Petitioner’'s actual claim is for a six-
tenths {.6) part-time position.

if petitioner prevails, back pay, benefits and mitigated earnings must then be
determined.

THE EVIDENCE AND TESTIMONY

As stated above, petitioner rested his case after stating that he would rely on the
facts set forth in Exhibit J-1, the partial stipulation of fact, for his entire direct case,
without calling witnesses. Those stipulated facts are as follows:

1. Dino Eftychiou was initially employed by respondent in September 1971, as
a high school English teacher and continued to serve in that capacity, full
time, for each school year through june, 1989

2. Petitioner Eftychiou achieved tenure in the district and had accrued 18
years of seniority as a secondary school teacher of English as of June, 1989.
Petitioner’s teaching certificate is attached hereto as Exhibit P-11.

3. John Tagliareni was initially employed by respondent in September, 1971
as a high schoo! English teacher and continued to serve under his English
certificate through june 30, 1989. As of that time Tagliareni also had 18
years of secondary school English seniority and was tenured as a teacher.
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BEFORE ARNOLD SAMUELS, ALL:

This matter involves a claim by petitioner, Dino Eftychiou, a tenured teaching
staff member in the respondent school district, who contends that the respondent
(Board) violated his tenure and seniority rights by discontinuing his empioyment for
the 1989-30 school year, while retaining teachers with less seniority, and/or without
tenure, in positions within the scope of his tenure and seniority.

PROCEDURAL HISTORY

A verified petition was filed by petitioner with the Commissioner of Education on
July 26, 1989, Respondent filed an answer on or about August 15, 1989, denying the
substantive allegations of the petition and requesting its dismissal. The
Commissioner transmitted the matter to the Office of Administrative Law on August
25, 1989, for hearing and disposition as a contested case pursuantto N.J S A, 52: 14F-
1 etseq.

A prehearing conference was held by the Office of Administrative Law on
December 1, 1989. A prehearing order was filed, which defined the issues, fixed a
hearing date, provided for discovery and dealt with other procedural matters
related to the forthcoming hearing. Petitioner was instructed to serve notice of the
pendency of this matter on all third parties over whom he claimed semiority or
tenure rights, in order to give such persons the opportunity to intervene or
participate pursuantto NJA.C 1:1-16.30r 1:1-16.6.

On March 14, 1990, Linda Quinn, an untenured teacher who was retained by the
Board for the 1989-90 school year, served notice of intervention, and thereafter
participated in the hearing.

The hearing was held at the Office of Administrative Law in Newark, New Jersey,
on March 23, 1990. Petitioner did not testify or call witnesses in his behalf, but relied
solely on the joint partial stipulation of fact { Exhibit J-1) and the exhibits attached to
it to estabiish his cdaim. A list of the exhibits is annexed to this decision One witpess
testified for the Board Counsel for intervenor Linda Quinn also participated in the
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flexibility and effectivenessin the Basic Skills Program. So lang as petitioner’s tenure
nghts do not entitle him to teach the basic skills class, in its entirety, the Board's
position s justified.

It1s therefore CONCLUDED that petitioner has not proved that the Board has
violated his tenure and senionty rights by retaining a teacher with less senionity and
without tenure, in a position within the scope of his tenure and seniornity

ORDER

Itis therefore ORDERED that the petition be DISMISSED.

This recommended decision may be adopted, modified or rejected by SAUL
COOPERMAN, COMMISSIONER, DEPARTMENT OF EDUCATION, who by law is
empowered to make a final decision in this matter. However, if Saul Cooperman
does not so act in forty-five (45) days and unless such time limit is otherwise
extended, this recommended decision shall become a final deasion in accordance
with NJ S A. 52:148-10(c).

| hereby FILE this initial decasion with Saul Cooperman for cgasideration.

M 6o

Date

Receipt Acknowledged:

fl I 5 “r\, v
s 4’/ 70 e o=

Date A DEPARTMENT OF EDUCATION

Mailed to Parties:

JUN 05 103 Qbﬂ{mft \w%coww {S-U-
Date OREICE QF ADMINISTRATIVE LAWY
ms/e .
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DINO EFTYCHIOU,
PETITIONER,
V. : COMMISSIONER OF EDUCATION

BOARD OF EDUCATION OF THE BOROUGH ; DECISION
OF BERGENFIELD, BERGEN COUNTY, .

RESPONDENT.
AND
LINDA QUINN,
INTERVENOR.

The record of this matter and the initial decision of the
Office of Administrative Law have been reviewed. Exceptions by
petitioner and replies by regspondent were timely filed pursuant to
N.J.A.C. 1:1-18.4 and summarily set forth below.

In his exceptions, petitioner first objects to the ALJ's
reliance on arguments of sound educational policy and administrative
ease to thwart petitioner’'s tenure rights. Such considerations, he
argues, have been expressly rejected by both the State Board of
Education and the courts in evaluating tenure claims. Spiewak,
supra; Bednar, supra; Mirandi v. Bd. of Ed. of the Townghip of West
Orange, decided by the State Board on April 5, 1989.

Petitioner also objects to the ALJ's reliance on
petitioner's lack of certification in every area of the mixed-
subject basic gkills position, arguing that because Intervenor
Quinn's schedule was divided into discrete subject periods, there is
no reason why petitioner c¢ould not sgimply have taken her place
during those subject ©periods for which he held appropriate
certification. Indeed, this result is required by the State Board,
which has recognized that partial positions must be upheld in order
to accommodate seniority rights regardless of financial or
scheduling hardships alleged by boards of education. Hart, supra;
Davis, supra Petitioner's claim is that much greater, since it
arises from statutory tenure entitlement.

In reply, the Board of Education (hereinafter “Board')
argues:

Petitioner's primary argument is that the tenure
rights of a riffed, tenured teacher are 30
paramount that a Board of Education must take
whatever steps are necessary to give a tenured
teacher even the smallest fraction of a
position. Petitioner requests that - the
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Bergenfield Board of Education split long-
standing, existing positions into fragments so
that petitioner can be given a fraction of a
teaching load. Petitioner seeks to expand
existing case law to its most absurd limits.

Petitioner asks that scheduling of classes, the

needs of pupils, and the administrative
requirements of a public school system be ignored
simply because a [tenured] teacher is

theoretically capable of teaching a fraction of a
full case load. Of course, if more than one
tenured teacher has a claim to partial positions,
petitioner’'s arguments would require that the
Board of Education split multiple positions into
multiple fragments in order to satisfy the claims
of tenured teachers. This approach goes far
beyond the contemplation of the Courts in Spiewak
v, Rutherford Board of Education, 90 N.J. 63
(1982) and Bednar v. Westwood Board of Education,
221 N.J. Super. 239 (App. Div. 1987) and other
related cases.

It is important to recognize that petitioner's
exceptions do not challenge the factual findings
of Arnold J. Samuels, Administrative Law Judge.
Therefore, his findings regarding the scheduling
difficulties, the pupil needs and the administra-
tive requirements may be regarded as
uncontroverted. Despite these important
congiderations, ©petitioner requests that the
Commissioner issue a ruling which will place the
interests of riffed, tenured teachers over all
other interests. Such an extreme position will
undo decades of law that recognized that the

New Jersey Constitution grants pupils the right
to receive a thorough and efficient education and

that schools will not be operated for the benefit
of teachers but for the needs of the pupils.
(Reply Exceptions, at pp. 1-2)

Initially, the Commissioner must observe that petitioner's
only endorsement is in English, and that he has taught English
exclusively sgince hig certification in 1971 (Exhibits J-1(1) and
P-11). Therefore, desgpite the district’s apparent belief to the
contrary, which was concomitantly accepted by the ALJ, petitioner is
not properly certified to teach reading. N.J.A.C. 6:11-6.1(c)
clearly states that "Teachers with English endorsements who taught
reading prior to February, 1976, may continue to teach in such
assignment. After February, 1976 teachers of reading shall hold
the appropriate endorsement [i.e., the endorsement in reading as
prescribed by N.J.A.C. 6:11-6. 2(a)l9] " Consequently, the most
petitloner may attempt to claim in this proceeding is the Language
Arts portion (one-third) of Intervenor Quinn's position.
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Upon careful review of the issues herein, however, the
Commigsioner concurs with the ALJ and the Board that petitioner has
no entitlement to any portion of the Elementary Basic Skills
position held by Quinn, as petitiomer's tenure rights do not compel
the district to fragment an established multi-disciplinary position
for which petitioner is only partially certified.

The Commigssioner and the courts have on numerous occasions
held that boards of education need not structure programg oOr
positions solely to accommodate employee rights. In Johnson v. Bd.
of Ed. of Borough of Glen Rock, Bergen County, Commissioner's
decision, May 21, 1984; Bartz v. Bd. of Ed. of Green Brook Twp.,
Somerset County, Commissioner's decision May 24, 1985, aff'd State
Board November 6, 1985, aff'd N.J. Superior Court Appellate Division
January 28, 1987; Nazarechuk and Cancialosi v. Bd. of Ed. of Borough
of North Caldwell, Essex County, Commissioner‘'s decision January 30,
1990; and BHart v. Ridgefield Bd. of Ed. Bergen County,
Commissioner's decision June 7, 1985, aff'd State Board December 4,
1985, aff'd N.J. Superior Court Appellate Division Nov. 7, 1986,
A-2176-85T6 (unreported), Cert. denied 107 N.J. 136 (1987), for
example, family life programs were not compelled to be restructured
in order to permit riffed teaching staff from a particular
discipline to take over from untenured or less senior gtaff in other
areas of certification. Similarly, in Hart, supra, (State Board,
June 7, 1989) both the Commissioner and the State Board denied
petitioner's entitlement to a career education posgition because such
entitlement would have compelled the Board to restructure its
curriculum to accommodate her certification. In Goodwin Davis,
supra, the Commissioner declined to compel the Board to rearrange
existing business programs or positions to provide a position for
petitioner.

Nor ig this stance altered by Spiewak, Capodilupo or
Bednar, which must be gstretched beyond all reasonable bounds to
stand for the proposition that tenured teachers are entitled by law
to any fraction of any work performed by any nontenured teachers in
their area(s) of certification. Rather, these cases clarified the
entitlement of appropriately certified, but inexperienced, tenured
teachers to positions held by nontenured staff.

It is this distinction that separates the primary case
relied upon by petitioner, the State Board's June 7, 1989 ruling in
Hart, supra, from the instant facts. In Hart, the State Board
ordered the district to fragment a home economics position that had
demonstrably been created by reducing and combining two distinct
full-time teaching assignments (one elementary and the other
secondary) in order to eliminate one full-time position rather than
create two part-time assignments, thus, violating the seniority
rights of the teacher with greater seniority on the elementary
level. The Board was quite specific that, had the newly created
position been shown to be a genuine district-wide K-12 one, rather
than merely & juxtaposition of two existing assignments, this
fragmentation would not have occurred:
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After a thorough review of the record, however,
we find, for the reasons that follow, that the
record doeg not support the conclusion that the
Board, in retaining Fernhoff on a full-time
basis, established a new position to which
entitlement would be controlled by "district-wide
seniority"” acquired pursuant to N.J.A.C. 6:3-1.10
({5 vy and H.J.A.C. 6:3-1.10¢1)(16)(iii).
We further find that in assigning home economics
classes at the elementary level to Fernhoff in
1985-86 and 1986-87 in order to retain her on a
full-time Dbasis, while, at the same time,
dismissing Petitioner, who had superior seniority
in the elementary category, the Board violated
Petitioner's seniority rights.**x

***While the Board was not precluded from
establishing a K-12 position, the factual
circumstances, as established in the record, show
that in assigning elementary home economics
classes to Fernhoff in order to retain her on a
full-time bagis, +-.ae Board did not alter the
bagic character of her secondary assignment.

Given thege circumgtances, the propriety of the
Board's action must be judged by an evaluation of
seniority accrued by thegse teachers in the
elementary and secondary categories, ***

*xxThis decision in no way precludes the Board
from establishing a K-12 position in__ home
economics, entitlement to which would be
controlled by 'district-wide seniority' acquired
pursuant to N.J.A.C. 6:3-1.10(1)(15){iv) and
N.J.A.€. 6:3-1.10(1y(ley(iii), 8o as to_ retain
one full-time teacher rather than two part-time.
(emphasis supplied)

{State Board Slip Opinion, at pp. 12, 13, 17)

In the present case, notwithstanding its division into
multiple subject areas, Bergenfield's Elementary Basic Skills
program has been treated as a single course and taught by a single
person for over fifteen years. There is no question here of
juxtaposing two or three distinct assignments in order to create one
full-time position; indeed, Bergenfield's program represents
precisely the sort of configuration that appears to have been
contemplated by the State Board in clarifying that not all teaching
positions would be subject to the type of fragmentation imposed in
Hart. As such, there is no basis in law for requiring the Board to
regtructure it to accommodate petitioner's employment rights.

Accordingly, the initial decision of the Office of

Administrative Law is affirmed except as modified herein and the
ingtant Petition of Appeal digmissed.
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Further, because of indications in the record that the
Bergenfield School District may be employing teachers certified only
in English to teach reading contrary to N.J.A.C. 6:11-6.1(c), the
Commigsioner hereby directs the Bergen County Superintendent of
Schools to review the certification of all pertinent staff members
to ensure compliance with the provisions of law.

IT IS SO ORDERED.

COMMISSIONER OF EDUCATION
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$tate of New Jersey
OFFICE OF ADMINISTRATIVE LAW

INITIAL DECISION
OAL DKT. NO. EDU 6692-89
AGENCY DKT.NO. 253-8/89

RUTH BASKERVILLE,
Petitioner,
V.

ORANGE BOARD OF EDUCATION,
Respondent,

Robert M. Schwartz, Esq., for petitioner

Thomas R. Ashley, Esq., for respondent
{Ashley & Charles, attorneys)

Record Closed: March 9, 1990 Decided: June 8, 1990
BEFORE KEN R. SPRINGER, ALI:
Statement of the Case
This is a suit by a tenured school administrator who alleges that.the board of
education violated her rights by assigning her to a ten-month position at the middle

school rather than a twelve-month position at the high school. Petitioner alleges
that her tenure or seniority rights were violated when the board abolished her

New lersey rs an Equal Opporturity Employer
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current position and failed to transfer her to the position she last held. Respondent
maintains that petitioner’s transfer from one position to another of equal rank was a
valid exercise of its managerial powers. Additionally, respondent seeks to add a
counterclaim attacking the salary it had previously contracted to pay petitioner for
the 1989-90 school year. )

Procedural History

On August 12, 1989, petitioner Ruth Baskerville {"Baskerville”) filed her
verified petition of appeal to the Commissioner of Education ("Commissioner”).
Respondent Orange Board of Education {"Board”) filed its answer on August 23,
1989. Aithough the answer contained several affirmative defenses, it did not set
forth any countercdaim. Subsequently, on September 7, 1989 the Commissioner
transmitted the matter to the Office of Administrative Law ("OAL") for hearing as 3
contested case. The QAL held a hearing on January 10, 1990. Both parties filed
briefs on February 28, 1980. in addition, petitioner filed a reply brief on March 9,
1990. Time for preparation of the initial decision has been extended to June 9, 1990.

Findings of Fact

Most of the material facts are stipulated or undisputed. | FIND the following
facts:

Ruth Baskerville began her employment with the Board in September 1974,
For her first nine years, she was a secondary school English teacher. In September
1983, she became a vice. principal. As vice principal, she was assigned to the middle
school for two years; and later, in September 1985, 1o the high school for more than
three years. Vice principal of the middle school is a ten-month position, whereas vice
principal of the high school is a twelve-month position.

During the 1988-89 school year, Baskerville served as director of personnel and
human resources. Her annual salary for that ten-month position was $52,771. Onor
about June 13, 1989, the Board voted to abolish the position of director of personnel
and human resources as part of a reorganization of central office staff. Initially
Baskerville expected that she would revert to her iast position of vice principal at the
high school. But on June 30, 1989 the Board notified her in writing that she would

-2
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“assume the duties of Vice Principal at the Orange Middle School beginning
September 1, 1989 at a salary of $52,779.” Thus, she did not suffer any reduction in
salary, and in fact received $8 more.

The parties disagree on the correct method of computing the salary that
Baskerviile should receive for 1989-90. According to Baskerville, the Board followed
its established practice of putting terminated administrators on the step of the new
salary quide which is closest to their old salary Since Baskerville earned $52,771as a
director, she was put on Step 10 of vice principal’s salary guide which pays $52,779.
Baskerville accepted the Board’s written offer to pay her $52,779 for her current
appointment as a vice principat.

Nevertheless, Baskerville now contends that amount on the guide i1s only the
base salary for a ten-month position and that twelve-month employees receive an
additional 10 percent. Consequently, Baskerville claims that as a twelve-month
employee she should be entitled to $58,057. On the other hand, the Board dlaims it
made an error when it agreed to pay Baskerville $52,779 for her ten-month service as
a vice principal. Instead, it argues that Baskerville should be earning the same as
other vice principals with similar assignments, educational qualifications and years
of service, which would put her at Step 7 paying $49,509.

Conclusions of Law

Based on the foregoing facts and the applicable law, | CONCLUDE that the
Board’s transfer must be upheld as a valid exercise of its managerial prerogative.

A local school board must possess the flexibility to deploy personinel in the
manner most likely to promote the overall goal of providing all students with a
thorough and efficient education. Ridgefield Park Ed. Ass’n v. Ridgefield Park Bd. of
Ed., 78 N.J. 144 (1978). N.J.5S.A. 18A:25-1 expressly confers on school boards the right
to transfer or reassign staff members to any position within the scope of their
certification. Power to transfer staff is an inherent managerial responsibility which
cannot be bargained away by the board. Ridgefield, at 56. However, the board’s
authority to transfer an employee is qualified by other statutes granting tenure and
seniority rights to staff members. Childs v. Union Twp. Bd. of Ed., 3 NJAR. 163
{Comm'r 1980), aff'd 1982 $.L. D. 1456 (N.J. App Div,, July 19, 1982)..
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At the outset, petitioner urges that the board's action viclated her tenyre
rights under N.J.5.A. 18A:28-6, specifically that portion of the statute which provides
that a staff member who fails to obtain tenure in a new position “shall be returned
to his former position at the salary which he would have received had the transfer or
promotion not occurred|.]” Although Baskerville has not served the requisite time
to acquire tenure in her new position of director of personnel and human resources,
she had previously acquired tenure in the position of vice principal. It is well settied
that tenure accrues to a "position.” Howley, v. Ewing Bd. of Ed., 6 N.JA.R. 509
{Comm’r Dec. 20, 1982). Morecover, N.JS.A. 18A:28-5 creates tenure rights in the
general position of “vice principal” or “assistant principal,” but does not grant any
right to assignment to any particular school or grade level.  See Williams v.
Piainfieid Bd. of Ed., 176 N.J. Super. 154 (App. Div. 1980}, cert. den. 87 N.J 300 ( 1981)
{transfer from high school principal to elementary school principal). Accord, Stranzi
v. Paterson Bd. of Ed., 2 N.JAR. 16 (Comm’'r April 11, 1980) Like Stranzi, at 20, the
certification required for Baskerville to hoid the position of vice principal at the
elementary level is "exactly the same” as at the high school level and the duties are
“of no less importance.” Therefore, Baskerville has not been “dismissed” from her
tenured position.

Nor has Baskerville suffered any "reduction in compensation” within the
meaning of N.J.S.A. 18A:28-5. She is actually earning slightly more than she did as a
director, and substantially more than a middie school vice principal in the district
ardinarily would earn. See Williams, supra, holding that future salary increases are
not an appropriate factor to be considered in determining the validity of a transfer.
Baskerville has no right to expect a twelve months salary for only ten months work.
Sandersv. £ast Orange Bd. of Ed., 1981 S. L.D. 1148 (Comm’r Oct. 13, 1981).

Alternatively, Baskerville argues that the Board violated her seniority rights
under N.LS.A. 18A:28-9 et seq. and the standards for determining seniority, NJA.C
6:3-1.10.  Pursuant to N.JS.A. 18A:28-9, a board of education may abolish any
position for change in the administrative or supervisory structure of the district.
Dismissals resuiting from any such reduction “shall be made on the basis of seniority
according to standards established by the commissioner with the appraval of the
state board.” N.J.S.A. 18A:28-10. Seniority standards adopted by requiation
establish “specific categories” for seniority purposes, and include separate
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categories for high school vice principal, N.JLA.C. 6:3-1.10(1)(13), junior high school
vice principal, N.JA.C. 6:3.1.10()(16) and elementary school vice principal, N.J.A.C.
6:3-1.10(1{17}). Whenever a person’s employment is abolished in a specific category,
“he or she shall revert to the category in which he or she held employment prior to
his or her employment [in the abolished category]. N.J.A.C. 6:3-1.10(1).

While these seniority rules would govern genuine disputes over which tenured
administrator should be spared from the adverse effects of a reduction in force, they
do not interfere with a board’s underlying authority to make a lateral transfer to
positions of equivalent rank and salary expectancy. As noted in Stranzl, the seniority
rules have no relevance "for the purpose of determining the legality of involuntary
transfers.” 2 N.JA.R. at 20. The fundamental weakness of Baskerville's argument is
exposed by her counsel’s admission that the Board's action would have been legal if
accomplished in two separate steps: first, the abolition of her director’s position and
her reversion to the position of high school vice principal; second, a lateral transfer
from the high school to the middle school. Thus it appears that petitioner is
primarily concerned with the form of the transaction rather than its practical
outcome. Important substantive rights should not depend on such meaningless
distinctions, especially when the Board’s intent to reassign Baskerwville from the high
school to the middle school was clearly communicated to her.

Lastly, the Board's belated attempt to set aside its own salary agreement is
rejected on several grounds. Thatissue is beyond the scope of the pleadings and the
issues incorporated in the prehearing order. Although the Board’'s answer raises
several affirmative defenses relating to excessive salary, those defenses are properly
understood in the context of petitioner’s claim for more money. There is nothing
which might reasonably put petitioner on notice that the Board was not merely
resisting her claim, but was seeking to pay her less than the salary fixed in her
contract. Moreover, the Board is wrong on the law when it asserts that it cannot
legally pay Baskerville more than she would have otherwise received as vice principal
if her promotion to director had never occurred. While N.J.5.A. 18:28-6 establishes
the minimum amount of compensation protected by tenure, a school board is not
prohibited from voluntarily negotiating to pay more to a valued employee. In any
event, the Commissioner recently ruled that a school board may not unilaterally
reduce salary to correct a previous mistake, at least in the absence of fraud.
Magliozzi v. East Brunswick Bd. of Ed., 1989 S.L.D. __(Comm'r Nov. 16, 1989).

~
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Order
itis ORDERED that the relief requested by both parties is hereby denied .

This recommended decision may be adopted, modified or rejected by the
COMMISSIONER OF EDUCATION, SAUL COOPERMAN, who by law is empowered to
make a final decision in this matter. However, if Saul Cooperman does not 50 actin
forty-five days and unless such time limit is otherwise extended, this recommended
decision shall become a final decision in accordance with N.J.S.A. 52:148-10(c).

| hereby FILE this initial decision with SAUL COOPERMAN for consideration.

’3"“\" q’n tqq ° 2—- )

Date KEN R. SPRINGER, Al

Receipt Acknowledged:

N Sl

Date DEPARTMENT OF EQUCATIO

Mailed to Parties:

Date

al
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RUTH BASKERVILLE,

PETITIONER,
V. : COMMISSIONER OF EDUCATION
BOARD OF EDUCATION OF THE CITY : DECISION
OF ORANGE TOWNSHIP, ESSEX
COUNTY,
RESPONDENT,

The record and initial decision rendered by the Office of
Administrative Law have been reviewed. Petitioner's exceptions were
timely filed pursuant to N.J.A.C. 1:1-18.4.

The exceptions submitted by petitioner contend that the
initial decision is based upon the issue of a board of education's
prerogative to transfer staff, N.J.S.A. 18A:25-1 and Ridgefield
Park, supra, when the case in reality pertains to a reduction in
force, not a transfer. She avers that the flexibility given to a
board to transfer staff members is contrasted by the specific
procedural rules which must be followed when a reduction in force
occurs. According to petitioner, the seniority rules do not give
boards of education the flexibility to reassign a teaching staff
member who has been riffed to any position in which the person has
served. Rather, it must be made in accordance with the individual's
geniority rights which begin with the most recent former position
held by the staff member. ‘

As such, petitioner urges that the Board was required to
reagssign her to the position of vice principal in the category of
high school vice principal. Petitioner further avers that allowing
the Board to reasgsign her to a position and/or category other than
her most immediate asgignment prior to her one-year service ag
Director of Personnel would render as a nullity the statutory
obligations for tenure and seniority found in N.J.5.A. 18A:28-6 and
N.J.A.C. 6:3-1.10¢1).

Upon careful examination of the record in this matter
including petitioner's exceptions, the Commissioner adopts the
tindings and conclusions of the Administrative Law Judge but with
some modification as shall be explained later.

As to petitioner's exceptions, the Commigsioner does not
accept her contention that her reassignment was controlled by the
regulations with respect to reductions in force of tenured personnel
and seniority, N.J.A.C. 6:3-1.10(i). Initially, it must be
emphagized that while petitioner is a tenured teaching staff member,
she was not tenured as Director of Personnel at the time that the
position was abolished. Consequently, the reduction in force and
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seniority statutes and regulations are not applicable under the
circumstances of the matter.

N.J.A.C, 6:3-1.10 applies when a teaching staff member ig
removed from a tenured position as a result of a reduction in
force. It reads in pertinent part:

(i) Whenever any person's particular employment
shall be abolished in a category, he or she shall
be given that employment in the same category to
which he or she is entitled by seniority. If he
or she shall have insufficient seniority for
employment in the game category, he or she shall
revert to the category in which he or she held
employment prior to his or her employment in the
game category and shall be placed and remain upon
the preferred eligible list of the category from
which he or she reverted until a vacancy shall
occur in such category to which his or her
geniority entitled him or her. (emphasis
supplied)

Inasmuch as petitioner never acquired tenure as a Director,
her removal from that position did not serve to trigger any
geniority rights pursuant to N.J.A.C. 6:3-1.10(i).

This is not to say, however, that petitioner was not
afforded employment protection when terminated from the Director's
position. N.J.S.A. 1BA:28-6 is quite sgpecific as to what a board of
education must do if a teaching staff member who has been promoted
or transferred does not serve a sufficient period of time to acquire
tenure in the new position even when that person is tenured in the
district already and not merely eligible to be tenured.

N.J.S.A. 18A:28-6 reads in pertinent part:

Any such teaching staff member under tenure or
eligible for tenure under this chapter, who is
transferred or promoted with his consent to
another position *** ghall not obtain tenure in
the new position until after*** and in the event
the employment in such new position is terminated
before tenure is obtained therein, if he then has
tenure in the district or under said board of
education, such teaching staff member shall be
returned to his former position at the salary
which he would have received had the transfer or
promotion not occurred together with any increase
to which he would have been entitled during the
period of such transfer or promotion.

(emphasis supplied)
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As correctly determined by the ALJ on pages 3 and 4 of the
initial decision, petitiomer was returned to her former position
under that statute since she was reassigned to a vice principal
position. However, she had no legal entitlement to be returned to a
high school wvice principal position. The specific category of a
vice principalship comes into play when one's tenured position has
been abolished. Such is not the case herein. Further, any
difference in salary that may have occurred is not tantamount to a
reduction in salary. Williams, supra.

The Commissioner does not accept, however, the ALJ's
analysis and conclusions of the propriety of the Board s action to
place petitioner in a middle s8chool vice principal position if
N.J.S.A. 18A:28-9 et seq. and N.J.A.C. 6:3-1.10 were applicable.
(Initial Decision, at pp. 4-5) Had those gtatutes and regulation
been controlling, rather than N.J.S.A, 18A:28-6, the Board would
have been required to place her in a high school vice principal
pogition if her seniority in that category warranted. The fact that
petitioner could have subsequently been transferred to a middle
school vice principalship is of no moment. Nor does petitioner put
form over substance as implied by the ALJ on pages 5 of the initial
decision. In a reduction in force circumstance, a board of
education's powers to transfer pursuant to N.J.S.A. 18A:25-1 may not
interfer with a tenured staff member's rights for reassignment under
N.J.S.A, 1BA:28-9 et gseq. and N.J.S.A. 6:3-1.10. See Cucolo v. Bd.
of Ed. of the Essex County Vocational School District, Essex Gounty,
decided June 27, 1985; Merlino v. Bd. of Ed. of Peguannock. Twp. ,
Morris County, decided August 22, 1989; Fallis v. Bd. of Ed. of So.
Plainfield, Middlesex County, decided March 4, 1985, aff’'d State
Board September 4, 1985,

Finally, the Commissioner affirms the ALJ's conclusions
with respect to the Board's belated attempt to set aside its own
salary agreement with petitioner.

Accordingly, the Petition of Appeal and the Board's
counterclaim are hereby dismissed for the reasons stated in the
initial decision except ag modified herein.

COMMISSIONER OF EDUCATION
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RUTH BASKERVILLE,
PETITIONER~APPELLANT,
v, : STATE BOARD OF EDUCATION

BOARD OF EDUCATION OF THE CITY OF : DECISION
ORANGE TOWNSHIP, ESSEX COUNTY,

RESPONDENT-RESPONDENT .

Decided by the Commissioner of Education, July 23, 1990

For the Petitioner-Appellant, Lake & Schwartz
(Robert M. Schwartz, Esq., of Counsel)

For the Respondent-Respondent, Ashley & Charles
(Thomas R. Ashley, Esq., of Counsel)

The decision of the Commissioner of Education is affirmed
for the reasons expressed therein.

December 5, 1990
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State of New Hersey

OFFICE OF ADMINISTRATIVE LAW

INITIAL DECISION
OAL DKT. NO. EDU 9261-89
AGENCY DKT. NO. 311-9/39

KRISTA U. TAMMARU,
Petitioner,
v.
BOARD OF EDUCATION OF THE
TOWNSHIP OF EAST BRUNSWICK,
Respondent.

Arnold M. Mellk, Esq., for petitioner (Wills, O'Neill & Mellk, attorneys)

Martin R. Pachman, Esq., for respondent

Record Closed: May 14, 1930 Decided: June 12, 1990

BEFORE BRUCE R. CAMPBELL, ALJ:

Krista U. Tammaru, petitioner, alleges and the East Brunswick Board of
Education {Board), respondent, denies that the Board improperly withheld her salary

adjustment and annual increments for the 1989-90 school year.

The matter was opened when the petitioner filed a verified petition of appeal
with the Commissioner of Education on September 28, 1989, The Board filed an answer on
November 29. The Department of Education transmitted the matter to the Office of
Administrative Law on December 4 pursuant to N.J.S.A. 52:14F-1 et seq. This judge

New Jersev Is An Equal Opportunity Employer
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conducted a prehearing conference on February 14, 1990. The matter was heard on May 2
in the North Brunswick Municipal Court. .Three witnesses were examined and 12
documents admitted in evidence. See appendix to this decision. The record closed on
May 14, 1990, with receipt of memoranda from counsel.

FACTUAL BACKGROUND

Upon opening of hearing, the parties stipuiated that the petitioner is a tenured
science teacher who has 25 years' service in the distriet. By letter dated June 30, 1989,
from the assistant superintendent for personnel, the petitioner was informed that the
Board voted on June 29 to withhold her salary adjustment and annual increments for the
1589-90 school year (see, also, Joint exhibit 9), The reasons given were absence without
approval and insubordination.

From the parol and documentary evidence [ FIND:

1. The petitioner and her son went to Australia during the
December 24, 1988 - January 2, 1989 school recess.

2.  The petitioner's department chairperson received a call at his
home from a relative of the petitioner on January 1, 1989.
The caller said the petitioner would not return to school until
the following week, the petitionet was ill and a physician
would not permit her to fly, a substitute teacher had been
called and the relative would deliver lesson plans to the
chairperson's home.

3. The caller or some other person delivered lesson plans for the
petitioner's classes for January 3-6, 1983 (J-12).

4, The chairperson relayed this information to building and
district administrators on Janaury 3, the first school day
following recess.

5. At the direction of the assistant superintendent for
personnel, the chairperson prepared a memorandum to the
petitioner directing her to provide a physician's statement
certifying the reason for her absence (J~1).

6.  On the next weekend, January 7 and 8, a similar sequence of
events took place: the department chairperson was called
and lesson plans for Janusry 9-13 were delivered (J-12),

7. On the next weekend, January 14 and 15, a similar sequence

of events again occurred and lesson plans for January 17-20
were delivered (J-12).
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10,

11.

12.

13.

14.

1s5.

16.

17.

18.

The petitioner returned to her duties on January 23, 1989 (J-
2).

The petitioner supplied certificates of sickness from an
Australian physician dated January 12 and 18, 1989 (J-2).

The first certificate expresses the opinion that the petitioner
was suffering from sinusitis and would be unfit to work from
January 3-17.

The second expresses the opinion that the petitioner was
suffering from sinusitis and gastritis and would be unfit to
work from January 18-23.

On February 2, the assistant superintendent for personnel
advised the petitioner that until the assistant superintendent
received more information from the Australian physician, the
petitioner's absence was unapproved, The same letter
directed the petitioner to submit her airline ticket receipt or
at least identify the airline on which she traveled (J-3),

The assistant superintendent sent the petitioner a letter on
February 28, which the petitioner received, repeating the
airline ticket receipt request (J-5).

The petitioner admitted she did not respond to the request.
The petitioner testified she thought the assistant
superintendent was "playing."

The Australian physician required a release from the
petitioner before he would supply additional information to
the respondent (J-4), The petitioner authorized the release,
but not until June 26 {(J-8).

The Australian physician supplied & more detailed statement
dated July 21, Among other things, the statement repeats
that the physician first saw the petitioner on January 12.

The assistant superintendent advised the petitioner by
certified mail dated June 16 that the Board would discuss her
employment on June 22 or 23 or both., The petitioner was
given the opportunity to request, in writing, that the
discussion be held in open session as required by Rice v.
Union Cty. Regional High School Bd, of Ed., 155 N.J. Super.
64 {App. Div. 1977} {J-7).

The petitioner never submitted her airline ticket receipt, See
14, above. On October 23, 1989, at the grievance hearing
coneerning docking of her pay for the 12 school days she
missed in January, the petitioner gave the assistant
superintendent a letter dated February 22 identifying the
airline she used (J-11). The assistant superintendent
immediately date stamped the letter.
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JURISDICTIQN OVER
ANCILLARY CLAIM

The petitioner grieved docking of her pay for the 12 school days she missed
while in Australia. Under the negotiated labor agreement in effect, the matter proceeded
to arbitration, which the petitioner has requested be stayed pending the Commissioner's
decision in the present matter. When this aspeet of the case was brought up at hearing,
the Board objected on the ground that docking was not expressly pled in the petition of
appeal. Rather than delay progress of the hearing, I directed counsel to provide me short
memoranda on the question.

The Board urges that the matter was opened before the Commissioner,
transmitted for hearing to the Office of Administrative Law and, in accordance with
N.J.A.C. 1:1-6.1 et seq., the specific pleading requirements are governed by N.J.A.C.
6:24~1.3. That rule requires "a statement of the specific allegation(s) and essential facts
supporting them . . .." The present petition alieges only that the withholding took place
and is improper. The prehearing order, never challenged by the petitioner, states the
issues as, "Was the complained of withholding arbitrary, capricious or otherwise lawfully
wrong?" and, "Was the complained of withholding properly effected?" The petitioner
sought to amend neither her petition nor the prehearing order. She seeks to enlarge the
hearing merely on the basis of her prayer for relief that asks the Commissioner to "direet
and compel such other relief as the Commissioner deems just and equitable in the

circumstances."”

A case must come on in & form that sufficiently delineates the allegations so
as to advise all parties just what the issues are. Unless there is proper amendment, the
Office of Administrative Law must deal with the case as transmitted. The present
petition deals only with the propriety of the withholding., Docking was not raised and, in
fact, i3 before an arbitrator and is separate from this proceeding. The attempt to insert
the issue here through a vague, general claim for relief should not be permitted.

The petitioner counters that her petition touches the same absences that are
part of the arbitration issue. She has asked the Commissioner to render judgment and
relief that he deems just and equitable in the circumstances. The "new" issue is simply
another facet of the increment withholding issue and the Commissioner has subject
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matter jurisdiction over the withholding of increments because of absenteeism. [t is
within the sound discretion of the Commissioner and administrative law judge to conduct
the hearing so that a just result is achieved. The principle of judicial economy dictates
the same result.

The respondent is in no way prejudiced because the docking issue includes the
same factual predicates as the withholding issue. Because there is no prejudice to the
respondent, the principle of judicial economy dietates that a record be developed of the
whole matter for the Commissioner's review.

Determination

In Riely v. Hunterdon Central High Bd. of Ed., 173 N.j. Super. 109 {App. Div.
1980), the court dismissed the petition of a teacher who grieved nonrenewal of her
contract, lost, and then filed a petition with the Commissioner of Education. The court
relied on N.J.A.C. 6:24-1.2 which then required that a petition be filed "within 80 days
after receipt of the notice by the petitioner of the order, ruling or other action
concerning whiceh the hearing is requested,” Aithough amended effective May 5, 1986, the
essence of the rule is unchanged. See, 18 N.J.R. 404(b), 18 N.J.R. 976(a). The rule was
and is referred to as the $0~day rule,

Here, the petitiouex: has pursued the grievance procedure and protected her
avenue of recourse under the school laws. See, N.J.S.A. 18A:6~9. The only question is
whether her pleadings are sufficient to allow this judge to entertain the docking issue.

The four numbered allegations in the petition do not address docking. The
prayer for relief, however, does implicate docking because docking was part of the Board's
response to the petitioner's actions. If this judge and the Commissioner are to render just
and equitable relief, the docking must at least be examined. In addition, the petitioner
may ask that the pleadings be deemed amended to conform to the evidence, R. 4:9-2, and
the judge has both expressed and implied powers to control development of the record.
N.J.A.C. 1:1-14.6.

Accordingly, | DETERMINE in this case that the doecking is properly examined.

-5-
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DISCUSSION AND CONCLUSIONS

.

The petitioner testified that she took her school books with her on her
Australian vacation. She was thus able to dictate detailed lesson plans to her sister-in-
law on January 2 (January 1 in the United States). The petitioner stated she had begun to
feel unwell on December 31 and felt worse on January 1. She took antibioties she carries
with her. She then called her sister-in-law and dictated on week's plans (J-12)., The
petitioner did not write the lesson plans before going on vacation. She did not consult a
physician until January 12, Her original tickets called for return to the United States on
January 2, but the petitioner has neither copies of nor receipts for the original tickets.
She did not give the assistant superintendent either ticket copies or her travel agent's
name in February. She did mail a letter {J-11) to the assistant superintendent on February
22 stating that she had traveled on Qantas Airlines. She did not delay submitting airline
information so that details of her ticketing would be irretrievable. She does not know why
the assistant superintendent did not receive the letter, she did give a copy of the letter to
the assistant superintendent on October 23 and she did not predate the letter.

This testimony, which I find largely incredible, coupled with the facts found
above and all the circumstances of the matter lead to one CONCLUSION: the petitioner
was not lawfully absent {rom her duties Janaury 3-20, 1989, Credibility does not depend
on the number of witnesses and the finder of fact is not bound to believe any witness. In
re Perrone, 5 N.J. 514 (1950). In an administrative hearing, testimony may be disbelieved,
but it may not be disregarded. Middletown Tp. v. Murdoch, 73 N.J. Super. 511 (App. Div.
1962). The best evidence, of course, is a credible witness coupled with credible
testimony. State v, Taylor, 38 N.J. Super. 6 {App. Div. 1955). Neither was present here.

The trier of fact may accept or reject, in whole or in part, the testimony of
any witness. Application of Howard Sav. Bank, 143 N.J. Super. 1 {(App. Div. 1976). In the
present matter, [ FIND and CONCLUDE that most of the petitioner's claims defy belief.

A board may require a physician's certificate for sick leave. N.J.S.A.
18A:30-4. A board need not accept every physician's certificate presented if the
surrounding circumstances cast doubt on the certificate's inherent credibility. Warren v.
Brooklawn Bd. of Ed., 1976 S.L.D. 580; Dunellen Ed. Ass'n v. Dunellen Bd. of Ed., OAL
DKT. NO. EDU 774-82 (Dec. 20, 1982), adopted Comm'r of Ed. (Feb. 3, 1983) aff'd St. Bd.
of Ed. (Oct. 26, 1983).
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By letter dated May 2, 1890, the Board's counsel represented that the
petitioner's acerued sick leave was not debited the 12 school days she missed in January
1989. The petitioner's salary was docked 12 days.

1 CONCLUDE the Board properly docked the petitioner 12 days' pay for
absence without approval on 12 days in January 1989, the Board properly withheld the
petitioner's salary adjustment increment and annual increment for 1989-90, and the
petition of appeal therefore is without merit.

ORDER
The petition of appeal is DISMISSED. Iso ORDER.

This recommended decision may be adopted, modified or rejected by the
COMMISSIONER OF THE DEPARTMENT OF EDUCATION, SAUL COOPERMAN, who
by law is empowered to make a final decision in this matter. However, if Saul
Cooperman does not so act in forty-five (45) days and unless such time limit is otherwise
extended, this recommended decision shall become a final decision in accordance with
N.J.S.A. 52:14B-10.

1 hereby FILE my Initial Decision with SAUL COOPERMAN for consideration.

/2 Jung 1990

DATE BRUCE R. CAMPBELL, ALJ

Rece% .
(;/,’5/6/7‘/) e ey
I

DATE DEPARTMENT OF EDUCATION
Jﬁﬂ 1 5 m Mailed To Parties: /
066t G T NAT

DATE
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KRISTA U. TAMMARU,

PETITIONER,
v, : COMMISSIONER OF EDUCATION
BOARD OF EDUCATION OF THE TOWN- : DECISION
SHIP OF EAST BRUNSWICK, MIDDLESEX
COUNTY, :
RESPONDENT.

The record and initial decision rendered by the Office of
Administrative Law have been reviewed. No exceptions were filed by
the parties.

The Commigsioner concurs with and adopts the findings and
conclusions of the ALJ with respect to petitioner's increment
withholding. He does not, however, agree with the ALJ's conclusion
that the issue of the docking of petitioner's pay for 12 days of
unauthorized absenteeism was properly before the Commigsioner.
While the wunauthorized absences constituted one basis for the
withholding (insubordination being the other), the Petition of
Appeal, which was never amended, and the pre-hearing order do not
set forth in any manner whatsoever the docking of pay as an issue
before the Commissioner. N.J.A.C. 6:24-1.3 requires that the
petition of appeal provide a statement of the specific allegation(s)
and essential facts supporting them which give rise to the dispute
under school law. N.J.A.C. 1:1-13.2(a) requires that the
pre-hearing order specify the nature of the proceedings and the
issue(s) to be resolved. All counts of the petition and pre-hearing
order relate strictly to the withholding of petitioner's increment.

The fact that petitioner's relief asked for Ysuch other
relief as the Commissioner deems just and equitablex**" (Petition,
at p. 2), does not cure the defect of not having set forth in the
petition specific allegations with respect to the disciplinary
sanction of docking of pay. Moreover, even if petitioner did intend
to have the pay docking subsumed within the petition which appeals
the Board's withholding sanction, petitioner, contrary to the
provisions of N.J.A.C. 6:24-1.3(b), failed to inform the
Commigsioner that the docking sanction was the subject of an action
before an arbitrator via a negotiated grievance procedure. That
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failure itself could have been the basis for dismissal of the
petition, if so deemed by the Commissioner, prior to transmittal to
0Aal. N.J.A.C. 6:24-1.3(H)

Finally, the record fails to contain sufficient information
for the Commissioner to determine if he has jurisdiction over a
disciplinary sanction which is currently before an arbitrator and
which appears to be a contractual issue since a predominant interest
determination was never made.

Accordingly, the Commissioner modifies the ALJ's
fecommended decision as noted above.

The Petition of Appeal i3 hereby dismigsed.

COMMISSIONER OF EDUCATION
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State of New Jersey
OFFICE OF ADMINISTRATIVE LAW

INITIAL DECISION

OALDKT. NO.EDU 5772-88

AGENCY DKT. NOS. 202-6/86 & 267-7/87
(CONSCLIDATED CASES OAL DKT. NOS
EDU 4340-86 & EDU 5374-86, ON
REMAND)

INTHE MATTER OF THE TENURE
HEARING OF ALAN 5. TENNEY,
SCHOOL DISTRICT OF THE BOROUGH
OF PALISADES PARK, BERGEN COUNTY

Sheldon H. Pincus, Esq., for petitioner
{Bucceri and Pincus, attorneys)

Dennis J. Oury, Esq., for respondent
{Oury, DeClemente, Mizdol & Biederman, attorneys)

Record Closed: May 2, 1990 Decided: June 6, 1990
BEFORE STEPHEN G. WEISS, ALl:

PROCEDURAL HISTORY

This matter is pending before the Office of Administrative Law s the result of
a remand by the Commissioner of Education of an inilial dedision-setilement which
was issued by the undersigned administrative law judge on June 17, 1988. The
procedural history of the case was set forth at length in respondent’s posthearing
brief and, with appropriate modifications, foliows

Respondent, Alan 5. Tenney (hereinatter “Tenney”} is a tenured teaching staff

member empioyed by the Palisades Park Board (herenafter “Board”) and during the
1985-86 school year he was assigned to teach suence at the Lindbergh 3¢hool.
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On March 12, 1986, the Board received a Statement of Charges and a Written
Statement of Evidence from its superintendent, George Fasciano, charging Tenney
with mefficiency under N.J S.A. 18A:6-10 and N.J.S A. 18A:6-11. Specifically, Tenney
was charged with:

{a) Ongoing and continuing probiems with students;

(b) Unsatisfactory classroom performance; and

{c) Failure to comply with administrative directives concerning
classroom organization, study hall supervision, proper
disciplinary procedures and planning implementation of
classroom instruction.

The charges were served upon Tenney on March 14, 1986 and he was advised that,
pursuant to N.1.S.A. 18A:6-11, he had 80 days within which to demonstrate
improvement. Thereafter, Tenney was absent from work due to illness for 22 of the
58 school days which were available during the 90-day calendar period, March 24 27,
1986, and April 23-May 16, 1986. Doctors’ certificates to support the absences were
provided by Tenney to the superintendent of schoois.

In early july 1986 Tenney was advised that the 90-day period to demonstrate
improvement had expired on June 14, 1986, and on July 23, 19886, the Board certified
charges of inefficiency to the Commissioner in accordance with NJ.S.A. 18A:6-10 et
seq. The resolution also suspended Tenney without pay, pursuant to N.J.S A. 18A:6-
14. Following certification of the inefficiency chardes, an answer was filed by
Tenney, which included several affirmative defenses alleging, inter alia, the Board's
failure to comply with the procedural requirements of N.J.5.A. 18A.6-11and NJ A.C
6:24-5.1 et seq. The matter thereafter was transmitted by the Commissioner to the
Office of Admunistrative Law for hearing in accordance with N.J.S.A. 52 148 1 et seq
and N.J.S.A. 52 14F-1 et seq. and assigned OAL Docket No. EDU 5374.86

Previously, on April 23, 1986, the Board had received a separate Statement of
Charges and Written Statement of Evidence charging Tenney with a single incident
of conduct unbecoming a teacher--allegedly using physical force to discipline a
student, one "R. K.,” on March 18, 1986. That charge was served upon Tenney by
official resolution of the Board, adopted June 3, 1986, and was certified to the
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Commissioner the following day in accordance with N4 S A 18A:6-10 et seq.
Thereafter, Tenney filed an answer and the matter was transmitted by the
Commissioner to the Office of Administrative Law for hearing and assigned OAL
Docket No. EDU 4340-86. ‘

A prehearing conference in the unbecoming conduct case was held by judge
Ken R. Springer on August 7, 1986, and a prehearing order was entered by him
establishing hearing dates of October 22, 27 and 28, 1986. However, issues
concerning the scope of discovery thereafter arose, which resulted in an
interlocutory appeal to the Commissioner who, in a dedision dated October 28, 1986,
determined, inter alia, that Tenney could depose R. K, The Commissioner also
determined that the unbecoming conduct charge should be consolidated with the
later filed inefficiency charges in order to foster efficiency and economy and to
accommodate Tenney’s discovery rights. Thus, a second prehearing conference was
held by ludge Springer on October 28, 1986, and a prehearing order was entered
establishing hearing dates of February 17-20, and February 23-27, 1987. Shortly
thereafter, the undersigned adminstrative law judge was assigned to hear and
determine the consolidated cases in place of Judge Springer At that time there was
pending a motion by Tenney to dismiss the inefficiency charges on bmcedural
grounds. On February 9, 1987, | denied the motion,

Shortly before the commencement of the scheduled February 1987 hearings,
the parties informed me that they had arrived at at tentative settlement of both
charges. | directed that a stipulation of settlement be drafted and submitted for my
review. Although various problems then ensued with }espect to finahzation of the
tanguage and all the details of a mutually satisfactory settlement, agreement
eventually was reached.

On june 17, 1988, | issued my initial decision-settlement recommending
approval to the Commissioner. However, in a decision dated August 2, 1988, the
Commussioner rejected the settlement and remanded the matter to the Office of
Administrative Law for hearing. The remand was assigned OAL Docket No EDU
5772-88. Consequently, beginning on fanuary 30, 1989, and continuing from time to
time until January 5, 1990, thirteen {13) days of hearings were heid Posthearing
settlement efforts thereafter took place, without success. Accordingly, proposed
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findings of fact and conclusions of law were submitted to me and the record closed
on May 2, 1990

THE INEFFICIENCY CHARGES

As noted, this case is a consolidation of two entirely disparate sets of tenure
charges, one alleging unbecoming conduct and the other alleging inefficiency. For
purposes of convenience, and in light of my determination to recommend dismissal
of the inefficiency charges on procedural grounds, | will address that part of the case
first.

As noted in the procedural history, when | assumed responsibility for this
matter there was then pending a motion by Tenney to dismiss the inefficiency
charges One of the grounds for that motion was his contention that in processing
the charges the Board had failed to comply with the requirements of N.J. S.A. 18A:6-
11, and the corresponding regulations, N.J.A.C. 6:24-5.1 et seq., by failing to provide
him with the full 30-day correction period due to his absences for 22 of the 58 school
days available in that 90-day period. Although | determined to deny the motion, my
ietter opinion pointed to the fact.that there had not been an adequate factuai
predicate presented for me to reach a conclusion, as urged by Tenney, that the total
number of school days that he was absent between March 14, 1986 and June 14,
1986, were so substantial that they deprived him of his statutory and/or requiatory
entitiements. Thus, | observed that this issue was, “one which must await a full
development of the facts on the record since there does not appear to be any
specific decision which would support his [Tenney's] claim that 22 days absence due
to legitimate sick leave preciudes a Board from having had o full opportunity to
determine whether his performance in the areas of alleged inefficiency had been
sufficiently improved.” See, Letter Opinion attached to Order Denying Motion to
Dismiss Tenure Charges of Inefficiency, February 9, 1987,

It is clear that boards of education must provide a teacher served with charges
of inefficiency a 90-day correction period within which to demonstrate
improvement, and during that 90-day period it is incumbent upon the members of
the Board’s administrative/supervisory staff to make, "reasonable efforts to provide
assistance to the teaching staff member to overcome the specific inefficiencies ”
See, Guidelines for Implementation of the Tenure Employees Hearing Law,
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Department of Education, Division of Controversies and Disputes (May 3, 1977),
quoted in Rowley v. Board of Ed. of Manalapan-Englishtown, 205 N.J. Super. 65, 72
(App. Div. 1985). In Rowley, the Appellate Division also cited two previous
administrative decisions, one by the Commissioner and the other by the State Board
of Education, which focused on this obligation placed on the seruor administrative
staff. Thus, in the case of In the Matter of the Tenure Hearing of Ethel P. Hoque v.
Teaneck School Dist. {January 13, 1983}, the Commissioner observed that, “the
administration bears the heavy responsibility [during the 90-day period] to render
positive assistance to the teacher in an effort to overcome his inefficiencies.”
Rowley, at 72. So too, the Rowley court noted that in the case of In the Matter of the
Tenure Hearing of Franklin Johnson, Sch. Dist. of the Tp. of Cherry Hill, 1981 5.L.D.
239 (July 2, 1981), the State Board specifically observed that boards are, “duty bound
to assist a tenured teaching staff member, against whom it has filed charges of
inefficiency, in improving his teaching performance before removing him from his
teaching position,” and that the only meaningful way a teacher subject to the 90-
day notice effectively can demonstrate his or her capabilities is not oniy to clearly
understand the basis for the criticism supporting the allegations, but also to be,
"offered constructive advice as to how he might restore his teaching skills.” Rowley,
at 73. Thus, in such cases there must be a "synthesis of observations,” by which is
meant the obligation to make a cohesive effort both before and after the filing of
the charges during which time a teacher’s improvement, if any, can meaningfully be
gauged. The facts in this case reveal to me that Tenney was not given this
meaningful opportunity as the result of a combination of both the number of days
of his legitimate absences and by the abrogation by the senior administrative staff of
its own obligations during this period.

The charges of inefficiency, as noted, were served on Tenney on March 14,
1986. However, during the entire 90-day "improvement period” which followed,
although Tenney was present on 36 school days out of a possible total of 58, his
actual classroom performance was observed only three times, once on May 28, 1986
and twice on june 2, 1986. On both those days, since it was late in the school year,
Tenney was involved in preparing his class for the final examination Why neither
Superintendent Fasciano nor his senior staff members failed to visit Tenney's
classroom on any of the 34 other school days that Tenney was present and providing
classroom instruction escapes me, for there was ample time for them to have doné so
despite his absences
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The activities of Fasciano and his senior staff, who were responsible for
Tenney's observations during the correction period, are inexplicable insofar as
justification for their failure to visit Tenney’s classes other than on the three
occasions mentioned above 15 concerned. In fact, on March 14, 1986, the day the 90-
day notice was served on Tenney (Exhibit P-2), Fasciano sent a confidental
memorandum to his senior administrators specifically advising them that the Board
had just provided Tenney with a 90-day period within which to improve his
performance and, therefore, it had become their “collective responsibility” to
undertake to evaluate him during that time. Jjust four days later, in 3 memorandum
dated March 18, 1986 to Superintendent Fasciano, one of the senior administrators,
Robert Meyer, Director of Instruction, memorialized that a meeting had been held
on March 17, 1986, in Fasciano’s office and that a schedule of classroom visits had
been established which was, "designed to assist Mr. Tenney in the improvement of
his classroom instruction” (Exhibit R-19). That memorandum anticipated that during
the weeks of March 17, April 7, April 14 and April 21, 1986, classroom observations
would be conducted by the principal, Mr. DeRoberto, by Mr. Meyer, by My
Triggiano, the vice-principal, and by Mr. Lesko, the Supervisor of Instruction.
respectively. The week of April 28 was left "open” with the suggestion that during
that week either Fasciano or one of the other individuals possibly would observe
Tenney again.

Despite the wnitten plan, and in total disregard of the schedule established in
Meyer's memorandum, it turned out that not a single formal classroom observation
of Tenney's performance was conducted during the period between March 17 and
May 28, 1986, even though respondent was present on many school days during that
period. Indded, during the six-week period from Monday, March 17, 1986, to Friday,
April 25, 1986, there were 29 school days and Tenney was present and teaching on
21 of those days.* Indeed, even though respondent returned from sick leave on
Monday, May 19, 1986, it was not until Wednesday, May 28, 1986, the seventh schoo!
day after his return, that he was observed for the first time. Even this observation

*The week of March 17 was a full hive-day week, the week of March 24 was a four-
day week, and the weeks of April 7, 14 and 21 were all five-day weeks {(Exhibit R-5).
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tock place nearly one week after Fasciano reminded both DeRoberto and Triggiano
that it was imperative that those two, toge}her with Lesko, observe Tenney’s class
before June 2, 1986 (Exhibit R-21). In fact, in that very same memorandum, Fasciano
noted that he himself would be visiting Tenney's class "at the first opportunity 7 He
did not do so until June 2, the same day as Meyer. Neither Triggiano or Lesko ever
observed respondent. ’

While it is true that Tenney attended the March 17, 1986 meeting with
DeRoberto, Triggiano and Lesko concerning the 90-day notice and was alerted to
the fact that he would have to demonstrate improvement in the areas of
management, teacher performance, teacher-pupil relationships and compliance
with administrative directives and procedures (Exhibit P-19), an unacceptably
inordinate amount of time elapsed before the administration even bothered to go
into Tenney’s classroom to see if such improvement even took place and to offer
help if it did not. Incredibly, as noted, neither Lesko nor Triggiano ever observed
Tenney during the entire period, and DeRoberto did not make his observation unti
May 28. DeRoberto’s report of that visit (Exhibit P-23) reveals that on that day
respondent was involved in a review with his pupils in preparation for the final
exam. So too, in the annual performance report for 1985-86 prepared by
DeRoberto, in which he determined not to recommend respondent for continued
employment, the principal conceded that in light.of Tenney’s absences from school,
the process of evaluation was “hindered” (Exhibit R-22).

By June 2, 1986, the day when both Fasciano and Meyer observed Tenney for
the very first time, the class periods during which they were present again involved
review for the final examination. At no time during the previous several weeks
when Tenney was present did either of them, or any other evaluator, observe his
classroom performance other than during a review.

It was regrettable, as | pointed out in my February 9, 1987 decision denying
Tenney’'s motion to dismiss, that he was absent for such a substantial percentage of
the time during the 90-day period in question. Nevertheless, standing alone, that
deficiency could have been overcome had the administration followed its mandate
to closely scrutinize and monitor the teacher's classroom activities, and to make
constructive suggestions as the time proceeded. This umply did not occur Thus, to
hold that under these circumstances Tenney was the redpient of the kind »of
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requirements mandated in Rowley, would make a mockery of the statutory and
requlatory provisions dealing with inefficiency charges. Here, as in Rowley, there
appears to have been little effort, if any, by Tenney’s supervisors to work with and
assist hum during the improvement period. Indeed, in Rowley, there were five
evaluations during the 90-day period, whereas in the present case there were only
three, two of them occurring on the very same day very late in the school year Even
Meyer opined that this doubling-up was inappropriate. Because of the extent of
Tenney's absences during the 90-day period, there unquestionably was difficulty
insofar as efforts to assist Tenney was concerned. But that does not excuse the fact
that in large part the Board and its senior administrators simply ignored that
obligation altogether. Those individuals seem to me to have assumed that nothing
they could say to Tenney, or show him, would be of any use because respondent
historically was “set in his ways” and unwilling to follow up on recommendations,
no less accept constructive criticism. Having had the opportunity to observe Tenney
over the lengthy period of time this case was tried, t agree that he is an individual
who does not always display a sense of graciousness and/or cooperation with regard
to efforts to help him,

Nevertheless, the Board must take Tenney as it finds him, and it does not
appear that it would have taken any great effort specifically to have attempted to
work with him with regard to improvement. Perhaps Fasciano, as superintendent,
was a busy man. But the principal, DeRoberto, the assistant principal, Triggiano, and
the two senior administrators, Lesko and Meyer, surely were available from time to
time during the many days that Tenney was present and they failed, for whatever
reason, to fulfill their responsibilities. Accordingly, there clearly is lacking in this case
the kind of proof necessary to demonstrate that the Board and 15 semior
administrative staff carried out their “heavy responsibility to render positive
assistance” to Tenney. See, In the Matter of the Tenure Hearing of Ethel P. Hoque.
While it is true that during the 90-day correction period Tenney was present on only
36 out of 58 available school days, his reviewers nevertheless found time to observe
him on only two of those 36 days, and even those two days were atypical in that they
were devoted to examination review. Thus, while | reiterate my earlier finding that
the number of days Tenney was absent did not deprive him of any statutory or
regulatory rights in the inefficiency context, the fact is that the time that he was
there simply was not devoted by the Board to the carrying out of the requirements
imposed upon it. For whatever reasons, Fasciano, DeRoberto, Triggiano, Ltesko and
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Meyer were engaged in other activities. While | do not fauit them far that, they did,
as a result, fail to provide Tenney with the kind of monitoring and constructive
advice that the law anticipates should have been done.*

Therefore, in light of the testimony and documentary evidence pertinent to
the inefficiency charges, | make the following findings of fact.

1.  On March 14, 1986, respondent was cffically notified by the
superintendent that in light of Tenney's past performance, the Board had
determined to file tenure charges of inefficency against him for
unsatisfactory classroom performance and failure to comply with
administrative directives.

2. The superintendent further advised Tenney that during the next 90 days
he would be expected to demonstrate improvement in the following
areas: Classroom management, teacher performance, teacher-pupil
relationships and compliance with administrative directives and
procedures.

3. On March 14, 1986, Superintendent Fasciano dispatched a confidential
memorandum to the principal of the Lindbergh School, Gerard
DeRoberto, to the assistant principal, Emmanuel Triggiano, and to two
senior administrators, Robert Meyer and John Lesko (Exhibit R-18). This
memorandum informed the four administrators that they had a
“collective responsibility " to evaiuate Tenney over the next 90 days.

4. On March 18, 1986, Meyer dispatched a memorandum- to Fasciano
adyvising that pursuant to a meeting held in Fasciano’s office the previous

*Compare with the case of In the Matter of Tenure Hearing of Fodor, OAL Docket
Nos. EDU 8407-83 and EDU 7187-83 {consolidated), aeciae% by the Commissioner
{March 2, 1984), affirmed State Board of Education (July 13, 1984). Although in
Fodor there were no formal classroom cbservations during the 90-day correction
periad, the teacher was the recipient of several memoranda detailing specific
incidents, written advice was given to him and a number of informal conversations
with the principal took place.
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day, a “schedule of activities designed to assist Mr. Tenney in the
improvement of his classroom instruction” had been developed. That
memorandum anticipated that classroom observations of Tenney would
be made by DeRoberto during the week of March 17, 1986, by Meyer
during the week of April 7, 1986, by Triggiano durning the week of April
14, 1986, by Lesko during the week of April 21; 1986, and that during the
week of April 28, 1986, there possibly would be an observation by
Fasciano or any one of the other senior administrators.

5. Despite the anticipated schedule as set forth above, no classroom
observations were conducted by Fasciano, DeRoberto, Triggiano, Meyer
or Lesko during the entire period between Monday, March 17, 1986, and
Tuesday, May 27, 1986, despite the fact that aithough respondent was
absent because of iliness 22 days during that period, there were,
nevertheless, 27 days during that same period when Tenney was present
for work and could and should have been observed by any one or more of
the senior administrators.

6. It is the obligation of the Board's senior administrators with respect to
review of a teacher’s performance during the 90-day evaluation period
closely to monitor the teacher’s activities and, more impartantly, to
provide assistance to the teacher with respect to helping him overcome
alleged deficiencies.

7. The first classroom observation conducted of Tenney during the 90-day
evaluation period in this case was made by DeRoberto on May 28, 1986.
That took place during the next to last week of school at a time when the
pupils were reviewing for the final exam.

8. The last two observations of Tenney during the 90-day perod both took
place on june 2, 1986, and were conducted by Meyer and Fasaiano. Both
of those observations were limited to their observing Tenney's review of

activities for the final examination.

9. Neither Triggiano nor Lesko ever conducted a formal classroom
observation of Tenney during the entire 90-day period.

10-
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10. In his annual evaluation of Tenney for 1985-86, DeRoberto noted that in
light of Tenney's absences there was not a sufficient amount of time
properly to evaluate the teacher’s performance and that the process
therefore was "hindered.”

11.  Meyer agreed that conducting two observations on Tenney on the same
day, June 2, 1986, was not appropriate.

12. By observing Tenney on May 28, 1986 and June 2, 1986, when the school
year essentiaily was almost over and the exam week was starting, there
was inadequate time for the administration, even if they wished, to have
provided Tenney with meaningful recommendations for improvement.

Therefore, in light of the foregoing discussion and findings of fact, |
CONCLUDE that the Board failed to comply with the requirements of N.J.S.A. 18A:6-
11 and NJ.A.C. 6:24-5.1{c) et seq. in that the respondent was not provided by the
Board or its senior administrative supervisory staff with the sort of assistance and
constructive advice designed to overcome deficiencies that the statute, the
regulations and interpretive case law demand. Accordingly, the tenure charges of
inefficiency in OAL Docket Number EDU 5374-86 are DISMISSED.

THE CHARGE OF UNBECOMING CONDUCT

The original tenure charge filed with the Commissioner in June 1986 against
Tenney involved the incident wherein he is alleged to have used inappropriate
physical force to discipline a seventh grade student, R. K., in violation of N.JS A
18A:6-1. Testimony with respect to this charge was received from a variety of
persons including, on the Board’s behaif, DeRoberto, Triggiano, R. K, 1. § (R K's
mother), a fellow teacher (Ann Caruso) and the school nurse, Doris Gandoipho

As counsel for Tenney aptly points out in the posthearing brief, the
Commissioner on several occasions has observed with respect, in particular, to
aliegations of corporal punishment, that the testimony of minors "must be
examined with great care.” See, e.q., In re Tenure Hearing of Joseph N. Cortese,
1972 S.L.D. 109, 118 (March 20, 1972); see also, Palmer v. Board of Education of

11
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Audobon, 1939-49 S.L.D. 183. This caution has been given special attention by me
with regard to the testimony of R. K.

The first witness called by the Board with respect to this incident was 1. S., the
mother of R. K. She has remarried and her present husband is R K.'s stepfather.
During the 1985-86 school year, the family lived in Palisades Park. R. K. was then in
the seventh grade, weighed approximately 130 pounds and was about five feet four
inches tall. At approximately 1 p.m. on the afternoon of March 18, 1986, J. S.
received a telephone call at her home from R. K. who, she said, sounded very upset
and was crying. According to 1. S., her son asked her to come to the schooland . .
get me out of here. | have to get out of here. Come and get me.” She continued
that her son related that he [respondent] hurt my neck and my back hurts,” and that
"he like went off on me . . . and threw me down .. .." As a result of that phone call
1. $. said she became panicky and told her son that she would take care of it. While
talking to him on the phone, she also heard a man’s voice yelling in the background
and when she asked R. K. who that was, her son told her, "that’s Mr. Tenney. He's
yelling at me--"who am| on the phone with? Who am | talking to?2.”

1. 5. could not recall whether she then went to the Lindbergh School to get her
son, or if he actually came home himself that day. In any event, later that same day
R. K. toid her that Tenney had become angry at him in study hall and toid him to go
to the office. When R. K. insisted he had done nothing wrong and challenged
Tenney to explain why he should have to go to the office when there was no reason
to do so, Tenney, he claimed, grabbed his neck and pulled him up out of his seat.
Further, according to 1. S., her son told her that Tenney "pushed me up the aisie”
and “grabbed me by the neck outside . .. My feet weren't touching the floor and he
pinched my neck and that's when | started to cry . .. Then we got up there and he
like pushed me from the back of the neck and 1 landed beside the desk onto the floor
... and | put my arm up onto the desk to try to get my balance ... My back hurt really
bad and my neck because he grabbed me by the neck and | was so scared.”

1. §. further noted that her son displayed a scrape on the top of one of his

hands and that R. K. told her the nurse had put something on it and it had stopped
bleeding by the time he arrived home.
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The next day, ). S. met at the Lindbergh School with either Triggiano or
DeRoberto, together with her son, her husband and the respondent in order to
discuss the incident. Tenney, she said, remained very quiet during the hour and one-
quarter meeting. Her son reviewed the episode and repeated that Tenney grabbed
him, pushed him up the auditorium aisle and then threw him down.

On cross-examination, J. S. conceded she had receved various “progress
reports” from school regarding her son but could not remember whether he had
ever been removed from class for disciplinary purposes. She ailso agreed that there
had been some disciplinary problems concerning R. K. which related to his failure
either to do his homework or to bring his books to school with him. She also
remembered that on the day of the inadent the first telephone call to her house
from R. K. actually was taken by a young woman who was staying with her. R K.
later told J. S. that he had called earlier and spoken to the young lady. Again, J. S.
could not recall specifically whether she had picked up her son from school directly
that day or whether he ame home on his own. ). 5. also explained that she did not
seek medical attention for her son’s injuries because she learned that the nurse had
taken care of the scratch on his hand.

The Board’'s next witness was R. K., who at the time he testified was 15 years
old and in the 10th grade. During 1986 he was a seventh grader at the Lindbergh
School and Tenney was his science teacher.

On the day the incident occurred, R. K. had science class in the morning and
went to study hall in the school auditorium right after funch, which was proctored by
Tenney. R. K. said he entered the auditorium with felfow students and went to his
seatin the front row and sat down. For some reason, he said, Tenney told him to get
up and leave, whereupon Tenney proceeded up the aisie and out the door. When R,
K. did not follow him, Tenney returned, grabbed R. K. by the arm and yanked him
out of the chair. R. K. said he pulled his arm away from Tenney, but claimed that
while the two were then proceeding up the aisle toward the door to the corndor,
respondent pushed him seven or eight times in the back. Once out in the hallway
Tenney, according to R. K., grabbed him and threw him down on his knees by a desk
that was located nearby. Tenney then grabbed R. K. by the neck again and directed
him to Triggiano’s office, where the student was told to sit in a chair. R K then
went to call his mother from a pay phone. The first time he called, he spoke to
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someone else at the house (the young lady, named Debbie) and told her what had
happened. R. K. then returned to where he previously had been sitting and
DeRoberto then came by and they discussed what had happened. The principal told
R. K. to go see the nurse so that she could treat his hand which the witness cdlaimed
had been scratched when he puiled his arm away from Tenney's grasp.

On cross-examination, R. K. explained that study hall usually took place during
the sixth period and he did not recall whether respondent had ever complained to
him about his behavior there. On the day in question, R. K. had a science ciass with
Tenney, but he could not recall whether there was any incident whereby Tenney told
him to go to the office because of poor behavior.

When he entered the study hail, R. K. said he sat in the seat assigned to him.
Although he was carrying a basketball, he denied dribbling it in the auditorium,
although he agreed it fell off his seat at one point. Then, while talking to another
student on his right, Tenney came up to R. K. and told him to "come with me.”
Tenney then walked up the aisle and out of the auditorium. R. K. did not follow him
and remained seated. According to R. K, he did not feel that he had done anything
wrong which would have required him to leave the study hall. When Tenney
returned, R. K. said that respondent grabbed the ball and the notebook from him
and said, “come on, we're going to the office.” When R. K. again resisted and
chaltenged Tenney to tell him what he had done wrong, the respondent, he claimed,
grabbed his left forearm to lift him from the seat. Although R. K. believed that is
when the scratch on his hand occurred, he did not notice it until DeRoberto pointed
it out to him later.

After Tenney grabbed R. K.'s arm, the student said he pulied it away,
whereupon Tenney pulled him up out of the chair and began pushing him up the
aisle. R. K. did not recall Tenney saying anything to him as they were proceeding out
of the auditorium into the hallway. Once there, Tenney, he said, grabbed his neck
and pushed him to his knees. Assoon asR. K. got up, Tenney, he said, again grabbed
him by the neck and turned him around and directed him toward Triggiano’s office

The next witness with respect to the R. K. incident was DeRoberto. He first
became aware of the incident when he saw R. K. seated in a portico outside of
Triggiano's office with his head bowed down. When the principal went over toR. K.
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and asked him what was happening, the student told him that he had been "pushed
and touched” by Tenney. According to DeRpberto, the student appeared to him to
be a "shaky young man.” Upon learning of the alleged incident, DeRoberto asked R.
K. to come into his office, where he again asked him what had happened, and R. K.
again told him he had been pushed by Tenney and that Tenney had placed his hand
on the student’s neck. At that point DeRoberto said he saw a scratch on the
student’s right hand and told him to go to the nurse. DeRoberto then spoke with
Triggiano, who said that he knew about the incident and that R. K. also told him that
respondent had put his hands around his neck and scratched him. DeRoberto asked
Triggiano to set up a meeting with R. K.'s parents the following day, which meeting
occurred.

On cross-examination, DeRoberto repeated that R. K. dearly told him that
Tenney had grabbed him about the neck and forcibly pushed him up the auditorium
to the hallway. At the meeting the following day, R. K. essentially repeated the
same version of the incident, although the principal could not recall whether 8. K.
related having been thrown to the ground or against a desk.

On redirect-examination, DeRoberto maintained that Tenney did admit taking
R. K. by the arm that day, although he denied the balance of the allegations.

The Board’s next witness was the school nurse, Doris Gandolpho. At
approximately 1:15 p.m. on March 18, 1986, R. K. came to her office and asked to use
the telephone in order to cail his mother. This was not unusual since there was a
public phone nearby. Gandolpho said he could use the phone, which he did.
According to the witness, R. K. was not arying.

About five minutes later R. K. returned to the nurse’s office and asked for a
band-aid. He told Gandolpho that Tenney had scratched him and there was a
scratch on top of the student’s right hand with some blood appearing. Gandolpho
cleaned the area, put a band-aid on it and told the student to see DeRoberto. R. K.
never returned that day, nor did he complain of any other pain or injury.

Testimony on behalf of Tenney with respect to the incident in question was
offered by respondent himself and by another teacher, Ann Caruso Caruso's
testimony with respect to the R. K. incident essentially was as follows. The witness
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knew R. K. as a “difficult student” who did not have a "positive attitude” toward
school. Once during the 1985-86 school year (she could not recall precisely when), R.
K. asked if he could go to the nurse. He claimed that he had hurt his hand in class on
achair. She could not recall which hand it was and it did appear as if there had been
a scab which was scratched off. Caruso could not even recall whether she gave R. K.
permission to go to the nurse on that occasion.

The major defense testimony with respect to the R. K. inadent was offered by
Tenney. According to the respondent, R. K. was in his science class on the day in
question and had been chastised for turning around and bothering another student
behind him, although Tenney felt both were at fault. He recailed sending the two of
them to Triggiano’s office and later was told by Mrs. Caruso that the two students
were seen sitting in the auditorium,.

After lunch Tenney was in charge of the study hall and R. K. arrived about five
minutes late bouncing a basketball. Tenney said he told the student to stop that
activity and to sit down in his assigned seat, which he did. Tenney then proceeded to
the back of the auditorium and soon noticed R. K. out in the hallway. Respondent
told him to sit down again and R. K. complied. Tenney then said he walked to the
front of the auditorium and noted that R. K. now was sitting in a different seat.
When Tenney told him to move to his regularly assigned seat, the student refused
and said to respondent, "I've had enough of you today.” Tenney then proceeded
out of the auditorium to report the incident to Triggiano. He found the vice
principal on the telephone and therefore returned to the auditorium and gestured
to R. K, to come with him, The student remained in the seat, whereupon Tenney said
he reached over and put his right hand under R. K.'s left arm. The student then got
up. Tenney said he then picked up R. K."s coat and the basketball and carried them
himself. 1t was his intention to p