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ASSEMBLYMAN JOSEPH D. PATERO (Chairman): I would like to call the
public hearing to order. I am Assemblyman Joseph Patero, the Chairman of the
Labor Committee. To my right is Assemblyman Jorge Rod. Assemblyman Cowan should

~be here any minute, but instead of waiting, we will proceed with the testimony.

On behalf of the members of the Assembly Labor Committee, I welcome you
to the Committee's hearing on Assembly Bill 585, which is sponsored by Assemblyman
Cowan, who is a member of this Committee.

We are conducting this hearing today in order that everyone will have the
opportunity to present their views on this most important legislation dealing with
the scope of negotiations in the public sector bargaining. This is a complex
issue and deserves the fullest discussion and careful consideration by the Legis-
lature.

“When your name is called, please give copies of your statement to the
staff. We ask that you give a five- or ten-minute synopsis of your written state-
ment. Your complete written statement will be part of the Committee record. We
will hold the record open for a period of two weeks following the hearing in order
that you may submit additional material. This material should be submitted to
the staff. If anyone is present who wishes to speak today and has not previously
made arrangements to do so, please give your name to the staff or let us know here.

We have a schedule which we will follow, and I just want to let you know
that we will not be voting to release Assembly Bill 585 from Committee today.

We will wait until we get the testimony in regard to this bill, because in talking
to other people, there are some discussions about amendments to this bill.

The first person to testify today will be Mr. Ted Reid from the New Jersey
School Boards Association. Ted, will you introduce your guests?

TED R E I D: Thank you, Mr. Chairman. Here with me today is Gary Whalen,

who is our Director of Labor Relations, and Mr. J. Chris Connor, who is our Vice
President for Legislation of the Association, and he will be presenting the
testimony on our behalf. We have already submitted copies to the staff, and
copies to anyone in the audience who is interested are available on the front
table. .

J. CHRTIS C ONNO R: Good morning. As Ted said, I am Chris Connor, Vice
President of the New Jersey School Boards Association, and I am here today on
behalf of 611 boards of education to urge you to oppose A-585.

This bill has two major goals: the expansion of the mandatory scope
of negotiations in the public sector collective bargaining, and the creation of
a category of permissive topics for negotiations. '

Each of these changes in the scope of negotiations should be opposed.

Let me explain why. There are three items which A-585 would spécifically add
to the scope of mandatory regulations: discipline, State agency regulations,
and the impact of management decisions upon employees' working conditions.

Discipline is made a required topic for negotiations. This Assembly
addressed this very matter just five months ago when it had passed A-706, which
was approved by the Senate, and signed into law by the Governor. A-706 reflected
the recommendations of the Governor that discipline should only be negotiable and
arbitrable for employees who have no statutory procedures for resolving disciplinary
disputes. Nothing has changed since A-706 became law that affects the logic of this




position.

' N If there is a need to modify the statutes that provide tenure protection
to most school employees, or that give the Commissioner of Education the authority
to review digpiplinaiy disputes involving all school employees, then let these
statutes be.supjéct té the review of the Assembly. There is no reason to rekindle
the flames ofvcont;oversy over a topic that was subject to long and careful consid-
eration by the Legislature and the Governor just five months ago. Let A-706, as
enacted by this Legislature and signed by the Governor, be the final word on the
negé;iability of discipline. We will be happy to assist this Assembly in any'way
possible when it is ready to begin review of the present statutes governing tenure
énd discipline of public school employees.

Sgcpndiy, State agency regulations under A-585 become subject to the
negotiations process. This Legislature should not grant to the local negotiations
process the authority to erase the regulations of State agencies. These regulations
are issued by State agencies to effectuate the will of the Legislature-and the
Governor. They exist to create a uniformity across the hundreds of local govern-
ment units that they cover, so that Ney Jersey's citizens have the same rights
and benefits from State government no matter where they reside in the State.

Local m%;mimxms should not be free to contravene at their will the directives of
State government agencies. Yet this is the intent of A-585. The ability to

- nullify State agency regulations through negotiations will lead to a crazy quilt
pattern of differences in services, standards and procedurgs, from cpmmpnity to
community across ;he State, while the intent of the agencies' regulations, on
behalf of the Legislature and the Governor, is uniformity for the good of the
public.

"Impact bargaining” would be resurrected by this bill. The origin
of this part of A—585 was a series of decisions beginning in 1979, which ruled
that wﬁete a management decision was the crux of the matter in dispute, that decision
and the impact of that decision on employees' terms and conditions of employment
were not negotiable or arbitrable. Since these decisions, however, there hés been
another §g§reme Court decision, "Local 195 versus the State of New Jersey,” which
the Public Employment Relations Commission (PERC), now relies upon to the virtual
exclusion of the Woodstown-Pilesgrove and the other "impact" cases. Under
Local 195, PERC applies a "balancing test" to determine the negotiability of a
matter in dispute. If the dominant interest in the matter is an educational policy
decision, it is nonnegotiable. If the dominant interest is workload, compensation,
or any other term and condition of employment, it is negotiable, despite i#s
connection to a managerial prerogative.

Thus, by its application of Local 195, PERC has created a scope of
negotiations that is indistinguishable from the pre-Woodstown-Pilesgrove scheme,
except for the absence of the term "impact bargaining." PRERC has repaired any
damage to the theory of impact bargaining that was inflicted by Woodstown-Pilesgrove.
Frankly, we are not happy with this result, but we do believe it is a defendable
interpretation and application of the Supreme Court's Local 195 case. There are
many reasgﬁs why we oppose A-585 and why certain unions support it. Please do
not let specious arguments about the death of impact bargaining sway your deliber-
ations on the bill as a whole, since the impact issue has been already settled by




the Local 195 case and the Public Employment Relations Commission.

For all these reasons, we ask that you oppose A-585's efforts to
expand the scope of mandatory negotiations.

The second major goal of A-585 is the creation of a permissive
category of negotiations. This bill seeks to reverse the Supreme Court's 1978
decision in the Ridgefield Park Education Association, which held that there was no
such thing as a permissive category of negotiable topics in Chapter 123, Law of
1974, commonly known as the PERC Law. .

There are three grounds on which we oppose A-585 in its attempt to
legislate pefmissive negotiations. The public policy arguments against it are
overwhelming, the definition of permissive topics in A-585 is unconstitutionally
broad, and finally, there is no need for any expansion of the present scope of
negotiations.

I would like to discuss each of these individually. The permissive
negotiations are bad public policy. When declaring that a bargaining law did not
create permissive topics of negotiations, the Supreme Court spoke with passion
about why such negotiations are repugnant to the democratic system of government.

The Court noted that our system of democratic government demands that
managerial and educational policy matters remain in the hands of public officials,
because only these officials are accountable to the public a large. TheCourt.
recognized that teacher unions, by definition, are primarily concerned with the
interests of their members, and properly so. It also recognized that, in local
school districts, it is the school board which is responsible to the public for
providing a thorough and efficient education to the children. That responsibility
should not be subject to the closed-door adversary process of collective bargaining.

Our opposition to A-585 is not anti-labor or anti-collective bargaining.
The New Jersey School Boards Association favors collective negotiations over terms
and conditions of employmént. We insist, however, that the employee rights to
‘negotiate must be limited.

If a permissive category of negotiations is legalized, the following
will occur in some districts. Because the public resists tax increases and govern-
ment budgets are "capped," a school board may be unable to meet union demands for
increased compensation, and the boards may be forced, in order to get a labor
agreement, to make compromises on educational policy. This, by the way, is an even
more likely development, given the fiscal crises school districts face this year,
and may well face in years to come.

If a school board concedes to a union demand on an educational matter,
it is bound to that agreement. Once negotiated, such agreements cannot be changed
without the union's consent for the duration of the contract. Practically speaking,
these clauses will only be removed by "buying them out;" that is, giving away some
new benefit in order to change a government policy. For example, a school board
could be forced to grant higher salaries and more holidays in order to get union
permission to update the curriculum and increase class sizes.

A list of matters that would be considered permissive topics for
negotiations is attached to our written statement, but let me use a few examples
to show the practical problems of legalizing permissive topics for negotiations.

Class size would be a permissive topic. If a school board agrees to




a maximum class sizerf 20 students per class, and has 21 or 22 or 23 fourth
grade students, it must, under a'contract, create another fourth grade. The
board, because of this clause, must hire an additional teacher to accomodate one,
two of three extra children. The average public schoolteacher's salary in New
Jersey last year was $20,000. That is a lot of money to Spend to educate a
single extra ¢hild, or two or three extra children.

In addition, in some districts, especially those in the south, it
may be physically impossiblé to increase the numiber of classrocms without build-
ing another schooi. Manning provisions, which are contractual guarantees of a
certain number of employees to do a certain job, would be permissive topics if
A-585 were to pass. Such claduses prohibit the school board from eliminating certain
positions even though the need for them disappears. For example, a board that
agréed to create teacher-aide positions, when there was an urusually high number
of s$tudents per class, would be unable to eliminate those positions, even though
the number of students had declined by half.

Remembéi the old steam engine trains? The railroad employeé unions
negotiated a guarantee that every train would have a firemarn to feed coal into
the steam engine. When trains switched to diesel, the fireman clause remained in
those contracts; diesel trains with no codl to burn and no engine firebox to burn
it in wére still required to hire and carry a fireman to "stoke the coal.”

~ In the private sector, this is called "featherbedding." It is extremely
wastefil and inefficient. It is not in the public interest to sanction such
inefficiency in governitent operations.

Another ekxample -- criteria for assignment would be permissive topics
of bargadining. If a school board agrees that it will assign employees according
to theitr sehiority and personal preference, it will lose the flexibility to assign
the best teéachers to the children who need them the most. It will also be subject
to bihding dgriévance arbitration over where employees are actually assigned. Labor
arbitrators will be substituting their judgment for that of the elected school
boards and the supérintendents as to how to use their professional staff to create
the best possible educational system.

’ The inclusion of such clauses in labor contracts gives an arbitrator

the powér to review and reverse school board management decisions on who should be
hired, whére émployees should be assigned, who has the authority to set student
gradés, and other matters that should be the sole responsibility of school officials.

For further illustration of the practical difficulty with permissive
topiés, we've attached to our written statement the sample agreement suggested to
all local unions by the New Jersey Education Association. Many clauses in the
sample agreement concern educational policy. These clauses are now honnegotiable.
Under A-585, all these clauses would be legally negotiable, binding on a school
board once negotiated, and reviewable by a labor arbitrator whose decision would
be final. ' , '

Please note,‘the guestion is not whether some of these clauses might
reflect sound educational policy. The guestion is, who should make these decisions,
dand in what forum? The answer is clear. Such decisions, since they define the
kind and quality of éducation children will receive, should be made by public

representatives, with a maximum of citizen involvement, and not in a private




negotiations room.

Next, the "permissive" definition in A-585 is unconstitutionally
broad. There presently exists a permissive category of negotiable items for
police officers and fire fighters in New Jersey. This has recently been reviewed
by the New Jersey Supreme Court, in the Paterson Police PBA case. The Court
struck down an interpretation of permissive topics that is identical to the
definition contained in A-585.

The Court's action was based upon both a statutory and a constitu-
tional basis. The Court stated: "in the'public sector, certain matters pre-
dominantly involving the exercise of management prerogative have been entrusted
to the exclusive discretion of the government, and accordingly, the public
employer may not even voluntarily include them in the negotiated agreement."

It further said, "if it places substantial limitations on government's
policy-making powers, the item must always remain within managerial prerogatives
and cannot be bargained away. However, if these governmental powers remain
essentially unfettered by agreehent on that item, then it is permissively
negotiable." _

The Court stated that with such a narrow definition of permissive
topics, the concept of permissive negotiations is not unconstitutional. The Court
went on to rule that a contract clause that forced a municipality to fill promo-
tional vacancies within 60 days was not permissively negotiable.

The strong language of the Paterson decision and its constitutional
basis indicate that the breadth of the permissive category in A-585 will never
survive the Supreme Court's scrutiny. A-585 makes everything permissive that is
not mandatory or statutorily precluded. Passage of A-585 will only stimulate
another round of costly litigation and false expectations. These should be avoided
when the unconstitutionality aspect of this bill seems so clear.

Finally, there is no need to expand the scope of negotiations. When
the Ridgefield Park decision was rendered, certain union advocates. and neutral
labor relations experts predicted *+hat employee morale would decline, that
negotiations would become more difficult, and that the incidence of illegal job
actions would increase. There is no evidence that any of this has occurred.

There were only seven teacher stikes last year, and there have only
been five so far this year. That is the lowest incidence of strikes in the past
eight years. These strikes, please note, were not due to the removal of contract
clauses made illegal by Ridgefield Park; they were based on simple disagreements
over compensation, work hours, and other required topics of negotiations.

There is no evidence of an increase in the difficulty of negotiations.
Recognize, too, that there is an enormous number of items that remain required
topics for negotiations. Wages, hours, fringe benefits and working conditions
are still being negotiated in every school district in New Jersey.

Finally, there is no lack of professional staff input into the
educational policy decisions that school boards and administrators are responsible
to make. Teaching staff are directly involved in curriculum development, textbook
selection, student testing, and other matters of educational policy, and in a far
better forum than the negotiations room. They are also involved in consultation
with school boards and administrators on the criteria by which they will be




evaluated, in accordance with the State Board of Education regulations.

Given the quality of the present negotiatiors climate in the State,
and the fact that school boards actively involve professional staff in educational
policy-making, any claim that Ridgefield Park has done "fatal damage" to the
employer—empioyee relations is untrue. ~All Ridgefield Park did was properly
define which topiecs should be subject to the closed-door, give-and-take of the
bargaining process, and which should be handled through a process of consultation’
with staff, students and the‘public, with the ultimate authority residing with
those who are accountable -- the elected and appointed public officials.

In summary, A-585 does not serve the public interest. It will have
disruptive effects on government administration at both the State and local levels.
It runs counter to the democratic process of government. It faces major consti-
tutional hurdles and will stimulate years of costly court battles and confusien
and uncertainty in labor relations. We, therefore, urge you to vote against
A-585.

I thank you very much, and I would be happy to answer any questions.

ASSEMBLYMAN PATERO: Thank you, Mr. Connor, for your testimony. I
would like to state for the record that Assemblyman Tom Cowan came in during the
middle of your testimony. I have no questions. Assemblyman Cowan or Assemblyman
Rod, do you have any questions? '

ASSEMBLYMAN ROD: Yes, on page 10, you have that the class size would
be a permissive topic. Under what part of this bill would that fall? Would
it be, by any chance, all the time?

MR. CONNOR: I'll defer to Gary Whalen on this specific portion of the
bill. 1In general, if you allow a permissive category, class size is clearly one
that has normally been included. Gary, you probably have a better answer.
GARY WHALEN: Assemblyman Rod, before the Ridgefield Park decision was
rendered in 1978, the Public Employment Relations Commission had already defined
class size as a permissive topic. So, this bill will just recreate that category
of permissive topics, and we assume that everything that used to be permissive,
will become permissive again.

On page 3, line 63 of the bill, it says, "permissive subjects for
negotiations are all matters that are not mandatory or illegal." Class size
would fall within that very broad category of everything else.

ASSEMBLYMAN PATERO: Are theré any other gquestions?

ASSEMBLYMAN ROD: No.

ASSEMBLYMAN PATERO: Okay, again, thank you very much, Mr. Connor.
The next speaker we have is Dr. Connerton, who is the Executive Director of the
New Jersey Education Association. o

Will you introduce who you have with you?

D R. JAMES P. CONNERTON: I am Jim Connerton, the Executive
Director of the New Jersey Education Association. On my right is Cassel Ruhlman,
our a;tofney, and Bob Polakowski, one of our lobbyists,‘

ASSEMBLYMAN PATERO: Before you proceed, Dr. Connerton, did you give

us copies of your statement?
DR. CONNERTON: We did do that.
ASSEMBLYMAN PATERO: Okay, thank you.




DR. CONNERTON: I am here because our 117,000 members have a direct
interest in Assembly Bill 585. '

Public employees want to be able to work efficiently, contentedly,
and effectively. Basic to this goal is the right to bargain the terms and
conditions of their employment. When the Legislature enacted the New Jersey
Public Employment Relations Act in 1968, you naturally gave us this right, because
that is what collective negotiations are all about.

However, the New Jersey State Supreme Court has since ruled otherwise.
Because a majority of the justices believed the law to be vague, public employees
can bargain only on the few matters that directly affect their financial welfare --
just bread-and-butter items. On the many other terms and conditions that affect
moréle, job security, efficiency, and productivity, management may now do just as
it pleases.

Because of the Court's ruling, public employees in New Jersey have
fewer bargaining rights than any American in private employment and fewer than
any public employee in .most other states. The scope of matters on which their
representative organization can negotiate binding agreements is narrower here than
almost ahyplace else where bargaining rights exist.

Elsewhere, bargaining follows a more sensible pattern. When employees
identify a problem, they are free to seek correction. If the employer agrees,
the two sides work out policy language, sign an agreement, and then they live up
to the new guidelines. Disagreements are resolvable through the grievance pro-
cedure. In public employment, however, this does not now happen in New Jersey.

As bargaining is conducted elsewhere, the two parties are free to
bargain or not to bargain, as they see fit. The two parties are free to reach
agreement or not reach agreement, as they see fit. The core of this widely-
accepted model is permissive negotiations -- the freedom for both parties to
bargain on matters of mutual'concern.

This is the model developed by the respected Federal agency, the
National Labor Relations Board. This model exists throughout private employment.
This is the model for public employees almost everywhere in the country. Unfor-
tunately, it does not exist now in New Jersey.

Negotiating matters of mutual concern -- that is what employer and
employee did here in the 1960fs before there was a bargaining bill. It is what
employer and employee did after 1968, when the PERA was first enacted. It is
what employér and employee did from 1974, when the PERA was amended, until the
State Supreme Court's Ridgefield Park decision in 1978. And, as the School Board
folks have testified, A-585 would merely restore this sensible arrangement.

NJEA has taken an intense interest in bargaining legislation whenever
it has been considered. When the Legislature first enacted the Public Bargaining
Act in 1968, legislators told us their intent was to create a complete and fair
system of bargaining for public employees. They did so by their choice of language
to describe matters on which public employees could legally bargain -- that is,
on the scope of negotiation. The legislation did not use limiting words such as
"salary and fringe benefits" to restrict negotiating scope; you didn't say "working
conditions and welfare." The phrase that the Legislature used, and we assume,

consciously used, was expansive. It was "the terms and conditions of employment."




This wording is important because precedents and decisions by the ‘
NLRB in other sectors have shaped this phrase to mean expansive bargaining. The
:N#Rﬁ‘ﬁefinition of this term includes permissive bargaining.

The Legislature reiterated its intent to establish an expansive 'scope
of negotiations by again using the phrase "terms and conditions ‘:of employment"
in the 1974 amendments contained in Senate Bill 1087. And, again, legislators
told us their intent was to create the three-tiered NLRB model for ‘public
employees in New Jersey. This model includes:

.Mandatory matters -- bread-and-butter issues which the employer must
negotiate.

Illegal matters -- those on which bargaining is forbidden by statute.

And then, permissive or voluntary measures, and they are any other
matter of mutual concern which employees may raise in bargaining, and manégement
may negotiate if it so desires. '

When the bill was signed, everyone thought permissive negotiations were
now the law of the State. This includes organizations representing public manage-
ment. Those of you who were here in 1974 may recall their complaint that the bill
would make "everything negotiable except pensions.”

However, the State Supreme Court did not get the message. Beginning
with the Ridgefield Park decision in 1978, the Court has made a series of rulings
that run contrary to what legislators told us was their intent in enacting the
PERA. The Court said that NLRB's precedents are "of little value" in scope
determinations for public employment. Worse, the Court said that,"as matters
now stand, permissive bargaining is illegal in New Jersey."

Despite legislative intent, the Court insists that negotiations can
legally occur only on matters "that intimately and directly affect the work and
welfare of public employees and on which negotiated agreements would not signi-
ficantly interfere with the exercise of inherent management prerogatives." Even
if a school board wanted to negotiate, for example, mutually agreeable criteria
for the evaluation of its teachers, the courts would not recognize or enforce the
agreement. '

The Ridgefield Park decision came as a shock and a surprise. PERC
and the lower courts all had upheld permissive negotiations, and I say this with
some emphasis, the system was working smoothly and well. The decision in Ridge-
field Park runs counter to the thinking of legislatures and courts almost every-
where else in the nation. Surprise was even reflected in‘the separate opinion
filed by Justice Milton B. Conford. His dissent made these points:

First, in $-1087, the Legislature established permissive negotiations
or, as Conford put it, "manifested its recognition of a class of permissive, as
well as mandatory items, for labor negotiations."

Secondly, after enacting S-1087, the 1974 Legislature cemented its
endorsement of permissive negotiations by the creation of a study commission
whose specific duties would include deciding whether to make a list of mandatory,
illegal, and permissive subjects. Conford commented: "The phrasing of this
question indicates that the Legislature took it for granted that, in actual
practice, scope of negotiations was already divided into three categories,
including a 'voluntary' or permissive one."




And then, the third point he made was, the Legislature later adopted
a statute specifying a permissive category of bargaining for police and firemen.

He wrote, "In view of the fact that well prior to the adoption of the 1977 Police
and Firemen's Statute, PERC has begun to implement by decision and recognition,
the concept of permissive as distinguished from mandatory or required categories
of negotiation; the use of those categories in the 1977 Act is additional cogent
indication of legislative approval of the concept."

We think Justice Conford's reasoning is sound.

We must remember that the New Jersey State Supreme Court had restricted
scope of negotiations once before, in the Dunellen decision of 1973. That was one
reason S-~1087 was introduced in 1974. 1Indeed, in his 1978 Ridgefield Park dissent,
Justice Conford was the only justice to credit the intent of the Legislature.

The 1974 amendments contained in $-1087, he wrote, were "aimed at the restrictive
holding in the Dunellen case as to the scope of valid employment negotiations."

The loss of permissive bargaining has hurt school employees, but we
are not the only victims. All public employees have suffered a significant loss.
Public employee unions are not allowed to negotiate on a wide array of matters
important to their members.

In public education, associations representing school employees no
longer can bargain reasonable solutions on such matters as discipline, layoffs,
class size, transfer, extra-work assignments, the work calendar, denial of incre-
ment, reprimands, equipment and supplies, and many other issues which directly
affect job security, performance, promotion, and service.

The decision has wiped out hundreds and hundreds of contract provisions
which were freely agreed to by public employers, many of which were in existence
for a decade or longer. Even though agreements on permissive matters are printed
in existing contracts, the employer no longer has to live up to them. The employer
can renege, refuse to submit the matter to grievance, or disregard an arbitrator's

decision. In such cases, the employee's only recourse was to ask the court to uphold

the sanctity of the contract, but, on permissive matters, our courts will no longer
do so. '

’ The court's ban is so broad that it‘preciudes negotiations to protect
public employees against vindictive practices by the employer. Management's power
to harass has been greatly strengthened, and the administrator, willing to misuse

" his supervisory powers, has been given a free hand. Of course, most administrators
try to be fair -- but not all do. Since the court ennobled "management preroga-
tives™ in 1978, complaints from employees have steadily increased. Because of

a decision: .

Public employees unprotected by tenure or Civil Service can be fired
on whim. Any fair-dismissal clause in existence in previously negotiated contracts
is now worthless.

Job evaluations can be unfair or untrue. The employee now has no
binding appeal procedure to challenge a biased evaluation, even though it could
eventually cost him his job.

Public employees can be transferred at management's will. The
representative organization no longer can bargain any safequards against What

frequently is punitive reassignment.




For public school employees, pay raises can be withheld for any
reason whatever or no reason at all. Management no longer can be made to show
that withholding an increment is justified.

Unfortunately, in the hands of a vengeful board or an inept admin-
istrator, "management prerogatives" can translate into injustice for employees
and, inevitably, poor worker morale. In schools, this probably means less
effective education for the students. That surely is not in the public interest,
and it is not good management.

The courts emphasize "management prerogatives" over employee rights,
even though that can and does mean bad management. The Legislature must be
concerned with legitimate management prerogatives, and A-585 addresses Ehem, but
you must also consider fairness and equity for the employee. v

. In private employment, unions regularly negotiate guarantees against
any management abuse; the NLRB requires good-faith negotiations in matters of
such obvious interest to the employee. Moreover, public employees in most other
states can secure hegotiated protections against management abuse. Only in New
Jersey do the courts think that "management prerogatives" are more important .than
fair play.

The court's reasoning is theoretical. The Jjustices would have us
believe thaﬁ, in public employment, the civic good is always uppermost in manage-
ment's considerations. As all too often happens, however, theory does not pan out
in real 1life.

The court does not hold that permissive negotiations are unconstitu-
tional. The justices merely claim that the Legislature has not been specific encugh
in its languade to justify expansive negotiations.

A-585 is the vehicle for the Legislature to assert its intent once
more. The bill contains specific language to restore the right to negotiate on
the terms and conditions of employment. It would clearly establish the category
of permissive negotiations, letting public employees seek to negotiate those many
matters that make a system work or not work. )

I urge you to take special note of the word "permit." This bill would
not force any employer to do anything different from what it is doing now, but
it would allow the employer to negotiate when management recognizes the merit of a
proposal, the existence of a problem, or a need for change.

A-585 makes clear that the employer retains the right to say "No."
Here is the actual wording from the bill: .

"Nothing contained in this amendatory and supplementary act shall
require:

"A. Any party to negotiate concerning any permissive category of
negotiations; :

"B. Shall not require any party to reach agreement upon any subject
of permissive negotiations;

"C. Shall not require any arbitration of any permissive subject which
has not been reduced to a written agreement as part of negotiations."

In its holdings since 1978, the State Supreme Court also has ruled
that public employees may not negotiate the "impact” of decisions made under

management's prerogatives. Management can tell firemen what uniform to wear, for
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examéle, even if the material used in the uniform is flammable. Management may
dictate workload, even if a layoff increases the share to be done by the remain-
ing employees; A-585 would change that.

The court even says that public employees cannot bargain anything
contrary to a rule established by any agency in the State bureaucracy. Now we
understand that when the Legislature enacts a statute, that law takes precedence
over our bargaining rights. After all, legislators are elected people. But
bureaucrats are not elected. Appointees should not be able to use their requla-
tory powers to limit or override our rights. The State Supreme Court goes so far
as to state that this bureaucracy can enact a regulation that retroactively cancels
existing agreements on previously unregulated matters. A-585 would correct that
by giving locally negotiated contract agreements -- that is, lccal school board
policies enacted by elected officials -- precedence over regulations enacted by
the State bureaucracy.

Let me make clear that there is no cost involved in this bill. The
State will not have to pay one penny more, nor is there necessarily any cost to
the political subdivisions. If, under permissive negotiations, a matter is intro-
duced that would require added costs, the employer is under no obligation to
negotiate. The employer simply has to say "No."

Organizations representing public management have said A-585 is too
broad in the bargaining rights it would give to public employees. This simply
is not so. A-585 would merely restore rights that existed for many years without
causing problems or infringing on the public interest. The folks testifying for
the School Boards Association made that point themselves at the conclusion of
their testimony. It would merely restore what existed before.

Management spokespersons have also claimed that enactment of A-585
would make contract agreements more difficult to reach. Our long and broad bar-
gaining experience tells us that the reverse is true. When bargaining is limited
to bread and butter, the representative organization must bring large helpings
back to the membership to be sure ol contract ratification. Under expansive
bargaining, however, we saw many contracts reached and ratified because they
contained "sweeteners" that didn't give the employees anything of monetary value,
but made them feel better about their jobs. These sweeteners increased employee
morale, boosted job satisfaction, or freed the employee to work more productively.
They made the contract palatable even in years when increases in salary and fringe
benefits were not large. ‘

Those with more genuine reservations about A-585 suggest we should
(1) specifically list matters which would be mandatory, permissive, and illegal
subjects of negotiation in this bill-- that is, the laundry-list approach— or
(2) scrap this comprehensive approach and, instead, put all of the pieces of
needed reform into separate, narrowly-targeted bills strung out over a period of
years.

We reject both approaches. We have found it impossible to get agree-
ment on any list. . This approach generates controversy; it actually creates con-
frontation and confusion. We believe that any given "laundry list" would be much
more difficult to get enacted. )

Our objection to the piecemeal approach is that it could take years.
It is alre‘ady almost five years since Ridgefield Park came downon our people. It is not right
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to ask public employees to wait longer for a full response to the court's
encroachment on legislative intent.

Moreover, we tried last summer to get a piece of the package enacted.
The Legislature cooperated by passing A-1373, but the Governor vetoed it, saying
the matter should await comprehensive review. So much for the piecemeal approach!
If reform is worth enacting, in our judgment, it should be done in its entirety
and at once. )

I must alert you to-a minor snag that exists at this time, but which
is being corrected. Not too long ago, the Legislature>enag;ed, and the Governor
signed, A-706, amending a section of the PERA that has little beneficial effect
on school employees, and, in fact, has the potential of doing harm to most of them.
Because A-585 was written before the enactment of A-706, A-585 contains the prior
wording of the law. Our attorneys are now clearing this up, and a corrected copy
of the bill will be available very shortly.

I would like to conclude by summarizing. First, in 1968 and 1974,
the Legislature intended to give public employees the right to negotiate on the
terms and conditions of employment, ingludingvpermissive bargaining.

In overturning yoﬁr enactments, the New Jersey State Supreme Court
has overstepped the bounds of the separation of powers.

» In one way or another, all public employees are asking for relief
from the restrictions of the current, Court-imposed limitations on scope of
negotiations.

The bill has no cost; it would restore the status guo that existed
in New Jersey for years and is standard practice almost everywhere else, and it
would not require the public employer to surrender any prerogative of management.

' If A-585 passes, bargaining in the public sector again would be governed
by the same NLRB principles and precedents that caused no problems or detriment
to the public interest in the past here or in the present elsewhere.

We urge you to clear A-585 for floor vote quickly so that public
employees. in New Jersey can enjoy the same bargaining rights available to almost
every. other worker in America. We thank you for affording us this chance to
testify. v

ASSEMBLYMAN. PATERO: Dr. Connerton, are you or the public employees
asking for anything more than what you had before the Ridgefield Park decision?

DR. CONNERTON: We are not, and the testimony which immediately
preceded our testimeny corroborated that. The attorney for the School Boards
Association said, in explaining in response to Assemblyman Rod's,question--e
said that they want to go back to what they had before. That is true; that is
exactly what we are talking about.

ASSEMBLYMAN PATERO: I have-énother question. Therefore, you are
.not asking, in this bill, for the right to strike.

V DR. CONNERTON: No, in no way at. all. :

ASSEMBLYMAN PATERO: What is the procedure now for some. of these
problems. which you brought qp --"job evaluations can be unfair; the employee.
now has. no binding appeal procedure to challenge a biased evaluation, even
though it could eventually cost him his job." Is there a procedure. which: is:
followed now? ' .
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DR. CONNERTON: There is no procedure. We had bargain procedures in
some of our contracts, but they are unenforceable at this time. The line that is
spun out by the -- I almost have to believe their tongues are in their cheeks
when they say this =-- but, a School Boards Association -- there is a procedure;
you can go to court. On every minor issue of that sort, they are contending that
the proper recourse is to go to court, and we submit to you that that is absurd
on its face in terms of time and energy.

If you talk about costs to both government and representatives of
employees, it becomes even more -absurd.

ASSEMBLYMAN PATERO: Finally, with the schools closing -- the amount
of schools that are closing now, .if a teacher is transferred, is there another
procedure? 1Is there a seniority right on how they are being transferred? Do
you have the right to negotiate this now, or does a school board or the super-
intendent just decide?

DR. CONNERTON: That is completely arbitrary at this point in time.

ASSEMBLYMAN PATERO: Assemblyman Cowan, do you have any questions?

ASSEMBLYMAN COWAN: I would just like to follow up on Assemblyman
Patero's question. Are you saying, doctor, that supposedly in the municipality
within a school district, that one school closes, and there are people there who
have twenty years, twenty-five years, or even ten years, going down the scale
regressively, in their expertise, that these people could be laid off in com-
parison to others?

DR. CONNERTON: No, I am not saying that. What I am saying is, that
the position in which they would be placed -- they have protections with respect
to seniority for employment, but not the location of that employment. What we
are concerned with here is, not so much the situation that you are describing,
but from what we have seen happen to some of our leaders. They get routinely
reassigned every year. They get put into a new school; they are asked to teach
a different subject for which they are certified. And, they just keep bouncing
them around to try to chill them off.

One of our school districts routinely just moves the association
leaders around like checkers on a board to try to chill them. It doesn't have
the effect they are seeking; it merely pulls our people tighter together, and
you have confrontation over and over again in those districts.

If you could sit down at the table and deal with that, you could
eliminate that kind of confrontation.

ASSEMBLYMAN COWAN: Also, you indicated in some of your statements
there that the redress, supposedly after this arbitrary procedure, taken by any
school board, is to tell the individuals to go to court. That is their dnly
redress.

DR. CONNERTON: That is right, and that is a game, because they have
unlimited taxpayer money to play with. In instance after instance, they have
essentially said to us, "You are right, but you can't win. We'll bleed you."

We think that is unconscionable. o

ASSEMBLYMAN COWAN: When making a comparison prior to 1968 as far as
costs are concerned, have there been more court procedures since the passage of
this PERC law and the Ridgefield Park decision?




DR. CONNERTON: Our expenditures for legal protection of our members
rights has gone up like that since 1968.:

ASSEMBLYMANACOWAN: Do you have any figures to substantiate Wwhat yoéu
are saying in that regard, because now I am looking at it =--

DR. CONNERTON: Yes, I do not have them here --

ASSEMBLYMAN COWAN: If your costs have escalated in that effect, and
also the taxpayers' costs have escalated --

DR. CONNERTON: That is not just a one-sided issue. We have no
documentation of costs to employer, but we have our budget for legal sefvices to
our people, and it has gone up just like that.

ASSEMBLYMAN COWAN: I would like to have some :6f that presented to
me.  Of course, I haven't asked for this before, but I think it is a very important
factor in what we are dealing with here.

Also, in regard to the comparison that you make in the first page ‘of
your statement, dealing with public employees in most other states =- ‘the ‘existing
legislation that they bargain under -- do they have a structure similar to New
Jersey? That is, a PERC, where they do have a commission that works on a state
level?

DR. CONNERTON: Yes.

ASSEMBLYMAN COWAN: Similar to ours.

DR. CONNERTON: Yes.

ASSEMBLYMAN COWAN: And they do have permissive bargaining in it?

DR. CONNERTON: Yes.

ASSEMBLYMAN COWAN: Could we have some comparison of output, please,
as to the states where it exists, and if you get some information along ‘the lines
as to -- that the costs there, and again, I am saying costs because I know in
regards today, that it is a very important issue. But, those costs also relate
to the morale, the employee factor that does exist within thé children whom we
are trying to educate.

DR. CONNERTON: We'll get it for you.

ASSEMBLYMAN PATERO: Are there any other questions? Assemblymah Rod?

ASSEMBLYMAN ROD: On page 5, you address the layoffs, class size,
equipment and supplies. The school budgets are subject to public approval.

Let's take it back. Suppose you do agree; suppose you have that right, and you
agree to a class size, layoffs, and equipment and supplies. As you well know,
the budgets are subject to public approval. If the public disapproves ‘the
budget, it goes to the governing body, and the governing body approved or the
public voted on it, how would you address this issue? If you have an agreement
on equipment and supplies, class size and layoffs, if funding is not there, how
‘will you address the issue? If you have an agreement that you --

DR. CONNERTON: You could address the issue in a number of ways,
and what we are suggesting is, that instead of trying to create some =- and they
used the word "uniform" here today again, and it just boggles my mind that they
are still in this mind-set that they are going to have a statewide plan. Every-
thing is going to be working uniformly, and everybody is going to be following
the same set of rules that a handful of people in Trenton make. What we are
talking about here is, at the local level, where things really happeéen, and
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children get educated, and people work, you sit down with the employer, and you
jointly address your problems, and you work out a solution right there. In the
language that you write in your contract, you would address the question of "What
do you do if?" And, you bargain a procedure for dealing with establishing class
size.

My judgment is that you are not going to get a whole lot of clauses
that stipulate what they are talking about -- that there shall never be a class
under 20. What you are going to get is procedures for working out just what we
are talking about. "Here is what we will do if --" And then you sit down, and
each time you have a problem, you work it out right there.

In terms of supplies and equipment, from the employees' point of view --
for you, as a manager, to tell me, "Here are the children; you have no control
over how many of them there are, and you have no control over the kind of equip-
ment you have to deal with, but you are held accountable for seeing to it that
they achieve this level on this State test." That is just absurd, but that is
exactly what we face right now, and we have no way -- no way at all -- to deal
with that.

What I am suggesting to you is, that if we will return to a practice
of letting reasonable people sit down and meet and work these things out locally,
we are not going to have some of the confrontations we have now. From a manage-
ment's point of view, you'll be putting over on the employee representative
some of the responsibility for defending what it is you have agreed to in your
own local situation. Instead of a school board coming down and saying, "Here is
the way it is going to be," and the employee saying, "No way," you'll have a
procedure for working these things out.

ASSEMBLYMAN ROD: Okay, ‘let's take one item -- class size, okay?

DR. CONNERTON: Okay.

ASSEMBLYMAN ROD: You negotiate, you come to an agreement on class
size. Okay?

DR. CONNERTON: Right.

ASSEMBLYMAN ROD: The school board submits a budget according to
your agreement. Suppose the budget is turned down by the people? It goes to
the committee or the governing body; then the governingbody reviews the budget, and
it goes to the Commissioner. Suppose he reduces the budget drastically? What
kind of a bind is the school board going to be in as far as not being able to
come up with the right amount of teachers to comply with your contract?

DR. CONNERTON: They would be in a bind in that case, without question,
and, again, it would depend on the language that you had bargained. But, this
is a world of pressures and counter-pressures, and if you really believe in good
education and free public education as the cornerstone of our society -- we just
do happen to believe that -- we believe that we have got to try to create some
precedent. When you are in there fighting for public monies at the local level,
as to whether the potholes get filled or the children get educated this year, if
you are going to come down to that kind of a hard choice, we are going to be in
there scrambling to see that the children get educated. If we can do it, we'll
stand with our brothers and sisters and say, "Fill the potholes, and educate the
children, and we'll all go out together and fight to get the taxes raised to do
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that.! If you don't have those pressures in the system, everybody gets an easy
out here and theie, and before. you know it, we face what we face now on the State
level. o '

ASSEMBLYMAN ROD: As I éexplained to you, if that happéned; what
recourse would the school board have if the funding is drastically cut by the
Commissioner? Now the school board is at the mercy of the Comiiissiorer and the
governing body. I'm all for education, believe me. I've stuck ny neck out many
times in my local community. -

DR. CONNERTON: We understand that; we know who our frieénds are.

ASSEMBLYMAN ROD: What kind of a bind is the schéol board going to have
as far as not being able to fulfill your ceéntract? They intentiénally submitted
a budget, fulfilling the contract. Now the thing comes back with less morey,
where instead of having a class size of 21, they are going to have to increase
it because they foresee a layoff because of lack of fundihg. How will yoiu solve
a problem like that?

DR. CONNERTON: If you are talking about ldyoffs brought about by
lack of funds, we have no recourse to deal with that, other than to comply. But;
if you are talking about attempts to cause a local district to live up to a
bargained agreement, even though that does bring great pressure += in other words,
you get them in the middle here. They are between the council; which is leafiing
on thém, and we are leaning on them from the other end -- without ahy gquestion
at all.

We want the ability to lean from the other end insteéad of having it
just a one-sided operation, and let that work itself out in the political précess.

ASSEMBLYMAN ROD: They are two different entities -= the coufi¢il and
the school board.

DR. CONNERTON: Sure they are. I understand.

ASSEMBLYMAN ROD: They can't control each other.

DR. CONNERTON: I understand.

ASSEMBLYMAN ROD: If that comes back to the school board, then the
school board will be violating the contract.

DR. CONNERTON: &And we would sue to prevent them from doing that.
That is true, and that will generate pressufXes in that community and bring the
folks out. Our judgment is, in a long pull, what is right is right and it will
get done. But, you have got pressures working there.

ASSEMBLYMAN PATERO: But, Dr. Connerton, also the fact that if &
school buddet is defeated, and it goes in front of the governing body == the
mayor and the council, ‘and if they cut $100,000 out, the school Board~stili can
appeal, and it then goes in front of the Commissioner of Education. As long as
the contract states such, and such, and such, the Commissioner has to uphold
that decision. )

DR. CONNERTON: That has been our experience.

ASSEMBLYMAN PATERO: Right, because the mayor and the coundil could
just take a figure of a half a million dollars from the school budget.

ASSEMBLYMAN- ROD: Not necessarily. I see areas where the Commissioner
made some cuts —-- v

' ASSEMBLYMAN PATERO: I agree, but —-
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ASSEMBLYMAN ROD: Then what it did was, the school board was forced
to have a layoff. I have seen that happen many times.

ASSEMBLYMAN PATERO: Well, I have never seen where a layoff came in.
Usually the governing body would have to put line items on where they are making
the cuts. You might be right, but I am not aware of that.

ASSEMBLYMAN ROD: It could create a problem.

DR. CONNERTON: It creates a different kind of a problem, let me put
it that way. It would give you a pressure which does not exist now, if you
could bargain that in your contract. }

ASSEMBLYMAN ROD: Okay. Discipline does not apply to funding, but
you have quite a few areas in here where there are layoffs, class size, extra-
work assignments, because if you do have a layoff, and you increase the class
size from 21 to 25, that would be considered an extra-work assignment. Am I
correct?

DR. CONNERTON: No.

ASSEMBLYMAN ROD: No?

DR. CONNERTON: What we are talking about are additional functions
that somebody decides it would be really nice to do, and so they say, "That is
yours." You have no recourse; you do it. Get out the school yearbook, get out
a student newspaper, whatever -- if they decide they are going to lay some folks
off, and you are coaching a sport, and they want you to do the yearbook, you do
it. There is no control at all over work assignments.

ASSEMBLYMAN ROD: You see, I have to take the school board's side.
If they fulfill your contract in good faith, they put all the monies necessary
in that budget, and that budget comes back from the Commissioner with less money,
now the school board is going to be in a bind.

DR. CONNERTON: Sure they are.

ASSEMBLYMAN ROD: And they are going to be held responsible, and now
they are going to be in violation of the contract. .

DR. CONNERTON: And, we're in a bind, too, because everybody who
works there is represented by us. Then, that is when you sit down and figure --
what can you accept? There could be situations where we would say, "All right,
we understand what you are up against. Let's agree that, in our situation,
instead of laying people off, we are going to do thus and so." Or, "we would
be willing to accept this, and this, and this, if this happens." But, instead
of it being imposed by one party, you are working it out mutually. Our judgment
is, that over time, you get a better-managed system, you get more mutual respect
for the people who work there, you get more community involvement in what is
going on there, and generally, that, in our judgment, is good public policy.

It is harder to do, it is more work for people to do -- it makes you get in there
and do it, instead of just handing down the decisions like that. But, that is
what makes society decent.

ASSEMBLYMAN PATERO: If I may, again, if the governing body makes a
cut in the school board budget, they have to line item just where the cuts are
going to be. If you have a contract with the school board where you say the
class size is going to 20, and the governing body, in their iine item for cuts

comes out and says you have to eliminate three teachers, which will then give
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the size of say, 24 children in the classroom, can the Commissioner of Education
go.over the. contract? In other words, can he agree that three teachers have to
bé e¢liminated, even though the contract states that there aIEto;be 20 children
in a classroom?

- DR. CONNERTON: You can now. We would argue that he could not, if
we can bargain that kind of a classrsize provision in a local contract under
what we are seeking. »

v ASSEMBLXMAN PATERO: But, I am correct in saying that the governing
bedy has to line item where the cuts are going to be done.
' DR. GONNERTON: Right.

ASSEMBLYMAN ROD: The Commissioner can come in and make additional
cuts if he so decides. He has the power to do that right now. Am I correct in
that?

DR. CONNERTON: Ultimately.

ASSEMBLYMAN ROD: He can come in and do that; he can make additional
cuts if he so decides. '

DR. CONNERTON: Yes, but he would be obligated to live up to the
contract that the school board has entered into, which, as I beliqu is Agsemblyman
Pate:dis point. He would be obligated to live up to that contract, and not violate
thaﬁ contfact. If he disobeyed that, I suppose we would have recourse to go to
the courts. :

ASSEMBLYMAN ROD: I have been put in the situation where I have been
fighting on behalf of the school board against the Commissioner, because sometimes
he made recommendations that I did not agree with.

'On page 6, pay raises for public school employees -- you do negotiate
pay raises now. Okéy? You address the issue that pay raises could be held back
for any reason whatsoever. Is this happening on a regular basis right now?

7 DR. CONNERTON: Yes, more and more. '

ASSEMBLYMAN ROD: For example?

DR. CONNERTON: We have an increasing number of cases where increments
are withheld. The way we bargain a contract, we bargain a salary schedule which
prqvides for increments. There is no magic in it. The State School Boards
Association has told its people, "It is a fair game now. If you want to start
léaning on people, this is the time to do it. One way yoﬁ can do it is just by
withholding increments. There isn't anything they can do about it.! They have
fed that line to the school boards, and more and more, we have principals and
superintendents of schools, adopting it agéipr@ﬂﬁge in their systems, énd what
we construe as punitive actions -- attempting to force peoplé into line by with-
hdlding an increment. It can be absolutely arbitrary, capricious, no reason for
it at all, and there isn't a thing you can do about it.

' ASSEMBLYMAN ROD: So, you have that happening a lot now.

DR. CONNERTON: Yes, we do. And I tried to address it in the courts
without success, because it is none of your business. As a management prerogative --

ASSEMBLYMAN ROD: You negotiate pay.raises. How do you address this --
as a contract violation? Is that how you -- '

ROBERT POLAKOWSIKTI: We can't.
DR. CONNERTON: We have no recourse now.
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MR. POLAKOWSKI: We can't. It has already been determined that it
is not a proper subject for negotiations. That is what this bill is all about
as far as we are concerned.

ASSEMBLYMAN COWAN: Just one point -- my understanding with the
questioning that has been going on here, and perhaps we can bring it into a
better focal clarification is that, what you are talking about -- this inter-
mingling, working on a lower level -- that in the local school districts, if
people are bargaining in good faith, they will not meet up with these problems
that have been mentioned here today.

DR. CONNERTON: That is right. _

ASSEMBLYMAN COWAN: The purpose is that there will be no reason to
cut from the Commissioner, or perhaps, no reason to cut from the council or the
city commission, because you have bargained in good faith, and the employer --
the school board has bargained in good faith, in order to keep the system func-
tioning along the lines that you are aware of what the taxpayer can bear.

DR. CONNERTON: That is right. And, you would actually, in that
sense, strengthen the hand of the local school board, because it could go to
the Commissioner and say, "You can't cut me because we bargained this. It is
in our contract; it has got to be enforced." '

ASSEMBLYMAN PATERO: I just want to make clear that, when we were
referring to pages so and so, that we were referring to the statement that was
presented to us from Dr. Connerton, rather than Assembly Bill 585.

If there are no other questions, thank you very much for your
testimony.

DR. CONNERTON: Thank you very much.

ASSEMBLYMAN PATERO: - The next speaker we have in front of us is
Ray Peterson from New Jersey AFT. Mr. Peterson?

RAY PETERS ON: Mr. Chairman, I have with me today Mark Neimeiser, who
is with the American Federation of State, County and Municipal Employees, and
Peter Smith, who is the Vice President of the State AFL-CIO, and also Chairman
of the Public Employees Committee.

Since it is becoming abundantly clear that this is a bill that would
affect all public employees, including the 32,000 members of the State employees,
I would like to share the time with them. My testimony will be brief, and I would
like to give Mr. Smith some of my time.

ASSEMBLYMAN PATERO: We have no problems with that, Mr. Peterson.
PETER S MITH: Mark, I'll defer to you for a few moments.

MARK M. NEIMETISER: Also with us Mr. Chairman and Committee members
is Don Phillippi, a business agent for Local 195 of the International Federation
of Professional Technical Engineers.

I think you will find it somewhat relaxing to know that I will not
be giving you a written statement here today, nor will Mr. Smith or Mr. Phillippi.
The reason for that is a very simple one. We think that this Committee, the Labor
Committee, has made a mistake in holding this hearing today. What you have done
is allowed two parties, the New Jersey Education Association and the New Jersey
School Boards Association, to continue their fight, their vendetta with each other,

their frustrations with each other here in the public, and in effect, set the tone.
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Out of frustration, the New Jersey School Boards Association here
todﬁyzhas, in effect, represented that it_represents'all management in the :State
.of,&gw Jersey. I would like the Committee to know that there are some more
enlightened managers in the State of New Jersey who are quite capable -of speaking
for themselves.

' The NJEA would have you believe that out of their frustration, that
they came andvquke about fire fighter's clothing and.ahouﬁ fhe,needs'of‘State
.empi@Yees, and once again, I would point out that that was their frustration,

I suspect, that caused them to say ‘that. They do not speak for fire fighters,
Mr. Smith advises me, nor do they speak for State employees.

The purpose, I think, that we come»beforé you really though is to
try to convince you that there is a need for. legislation. In coming here today,
I was reminded that Rutgers happens to be right noew in the midst of negotiations
for a contract for4next year, and yet, is being told that President Blogstein‘Of
this University wants to roll back salaries for low-paid workers here in the
blue-collar service and in the clerical office and laboratory -and technical
services here at Rutgers. He wants to roll back salaries by 7%, so surely there
is a need. But, what we also need is a proper forum. We need a way to get the
parties into a room -- the various practitioners. And, I might note coincidentally,
that in your list of speakers here today, here we are at Rutgers Labor Education
Center, also the home of the Institute of Management and Labor Relations here at
the State University, and yet, there isn't one neutral -- not one neutral -- listed
to speak before you today. It is not because they didn't know about it. It is
simply because they perceive that this bill has already drawn the battle lines,
and as neutrals, they figure they are best waiting, not giving their good counsel,
but rather, waiting on the sideline.

’ And, there are several here. Bill Weinberg sits in the back. He sat
on the first commission to study the Public Employee Relations Commission law,
as it were, and yet, he is not scheduled to speak. He told me this morning that
he was not geoing to speak.

' So, what we have is, here we are at this wonderful place, and yet,
the people who frequent here, most neutrals and participants are not among the
ones who will testify. Rather, they are combatants who come before you today,
with the exception of the Public Employee Council.

' JWe‘the to convince you that there is a need for the legislation.
There is a need to get the parties together. There is a need for management,
labor and neutrals to give the benefit of all of their experiences and develop
a bill thAt is workable and doable, and doable in the sense that you, as
legislators, can accept it, release it from Committee, and can get the support
of your colleagues on the floor of the Assembly, and ultimately get it over to
the Senate, and signed lnto law by the Governor. That is why we come before you
today. . : -€ 3

Pete has been on the phone this morning -- Pete Smith has been on the
pheone this merning with the Governor's Office, and has an impertant announcement,
; suspect. Maybe the Governor hears things also, as well as the Labor Committee,
and Pete will make that announcement, and then we will get back into some --
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MR. SMITH: Mr. Chairman and members of the Committee, first I would
like to say that for the reasons that Mark . has given, the AFL-CIO Executive Board
last week unanimously came out in opposition to A-585.

Secondly, I was just talking with the Governor's Office, and either
late today or tomorrow, the Governor is expected to appoint a Governor's Labor
Advisory Committee. Its first project will be to deal with the things we are
talking about, and that will done, again, either late today or first thing in
the morning. Thank you. '

Mark, do you want to continue?

ASSEMBLYMAN PATERO: Before we proceed, the only thing we want you
to know is that this was the only bill we had in front of us, and that is why
the hearing -- '

MR. SMITH: This has become --

ASSEMBLYMAN PATERO: May I finish? This is the only bill that we had
in front of us, and we tried working on a piecemeal basis, but it just seemed
that it didn't work, and that is the reason we are tackling this bill right now.
That is the reason for the public hearing, because we want to have input from
other organizations such as yours. ,

Being a mayor, and Assemblyman Rod was a mayor also, whenever we
wanted to stall things off, we always formed committees. The Governor has been
forming a committee to study the employment factor, and we still haven't heard
any report, but he keeps saying we are going to save a lot of money.

It disturbs me now that he knew what this problem was. He ran in the
campaign last year; he knew this problem existed. He was in the Assembly, and he
knew this problem existed. I really don't know -- maybe because of the hearing
we are having today, that is the reason he is forming this task force, as.you
said -- the committee to study this problem. His top priority is this matter we
are discussing now. We really don't know who he is going to put on this committee.
Is he going to put just lay people? Is he going to have répresentatives from the
unions, etc? :

So, we are still going to proceed with this bill. That is why we had
hoped you would give testimony on what is wrong with this bill. We are holding
up the bill for another two weeks, so if you want to have any more input on this --
The Labor Committee is willing to sit down with you, if you see that there is '
anything wrong, and we feel that there is an urgency that something be done before
it goes into another session. So, that is the only reason we are having this
public hearing today. '

I went back to Mark Neimeiser. If he wants to turn it back to you --

MR. NEIMEISER: Just a quick comment, Mr. Chairman. It was not
Mr. Smith's desire, Pete's desire, in this particular matter, or Ray's or Don's
or mine to say that the Governor's solution, or his forming of a committee to
study, was the ultimate solution, but rather one which we think helps address a
problem. The need is not for public declaration at this point. The need is for
people to come together and to begin to look at what is doable, what people can
live with, and what will further the collective bargaining system. We have to
get people out of that public forum.

You can't get the School Boards Association and the NJEA and others
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to agree at a public forum. There must be some concensus reached behind the
scenes. .

I think your suggestion that the Committee, the Labor Committee itself,
is willing to sit down and talk to various people about where the bill ought to
go, or what ought to be done -- I think it is a good one. I would have rather seen
that prior to this public hearing. But, maybe, once again, the public hearing
creates that environment, and the Public Employee Council stands ready to do
that,_aé do our individual organizations.

I might point out, in terms of the tone of the .bill -- let me just
deal for a couple of minutes on some of the things that we see with the bill.
The tone of the bill, we think, is wrong at this point. In the preamble, it
throws down the gauntlet to the Supreme Court, with the various cites to the
education act, and so on. You are talking about a court -- you are throwing
down the gauntlet to a court that has shown no reluctance to pick that gauntlet
up and return :the favor. To that extent, we think the tone is wrong from the
outset.

It is not unusual for statements such as appear in this preamble
to this bill to not be a part of legislation, but rather, to be statements
attached to explain the intent, and so on. We understand the need to try and
focus in and make it perfectly clear what the Legislature intends, but we think
that those general statements, which really do not do anything in terms of setting
forth whaf law will be, or what, in fact, is intended to be provided for, :other
than to set .some tone. We think that tone is wrong, given the realities of a
‘State Supreme ‘Court, which has done a number of other things.

We also think that there are some technical flaws with this bill.
A-706, in its impact, obviously is.one. The problem, though, goes .a bit further.
You heard, in terms of the NJEA's testimony, that A-706, in its impact, that its
lgwygxg'were working on and doing and so on. Far be it for me to try to prevent
lawyers of the Education Association from collecting their fees, :but I would
suggeSt to you ‘that the Committee has able staff, that there ére other parties
”whé may also have language, and that the bill is not the NJEA bill. It is not
the ischool Boards' bill, but rather, it is .a bill which, hopefully, addresses
permissive categories. Which brings me to what I see +to be a major failure
in the -bill.

You talked about not wanting -to go piecemeal, and I agree ‘with you
that, at this point, I don't -think that piecemeal will work. But, this bill =--
97% of it -- deals solely with the area of ‘scope of negotiations. It does not
deal with the question of strikes, and perhaps it should, .and perhaps, with some
‘meetings “and with some people, some practicioners getting together and talking
abogtnwhat is going on out there, and what will work and -what won't work, maybe
‘there can be -some addressing to the question of strikes or -arbitration or what-
ever. ‘"More ‘importantly, perhaps it takes -legislation such -as has been proposed
by ‘former -Speaker Jackman, which would provide for a ‘fair hearing prior to ‘the
‘issuance of ‘injunctions, when there is a dispute going on between -an. employer
-and a‘éﬁOup. ‘ »

, There is also the area of agency shop, which I .am unclear as to
'whether‘or not there is a need for any reform. At least, that is one that the

22



practit ioners ought to be talking about.

At this point, I am going to turn to Ray and Don. I have some additional
situations which I would outline for you in the bill, which I think are problematical
in terms of either throwing down the gauntlet that I outlined before or, in terms of
not providing the kinds of mechanisms that I think are workable.

Let me defer to Ray and Don, so they won't think that I hogged their time.

ASSEMBLYMAN PATERO: First of all, I want to say that I feel that the
best bill going is Assemblyman Jackman's bill, the right to a fair hearing. I think
the media did a job on defeating that bill when they called it the right tostrike,
which was never the intention of the bill. Also, the Committee here, and I, as
Chairman, feel that we have an obligation to the public, State employees, and even
to the city and municipal employees with all these pink slips going out. I think
that they just kept handing them out to whomever they felt, not on the basis of job performance,
but I think on the basis sometimes of the political process, the parties that they belong
to.

I feel that with negotiations, that we should come up with something to
give you more of a strong hand to deal with problems such as this, rather than having
the procedures that are going on now.

MR. NEIMEISER: Mr. Chairman, I believe you, I really do,and I want to
move a piece of legislation. My problem very simply is, this bill does not vary
very much in terms of language or mechanism from $-750 or S-1414, which was intro-
duced in 1979, as a response to the Ridgefield Park court case, or A-706 -- whatever
‘it was that Assemblyman Cowan introduced back in 1980. This bill doesn't vary very
much. There are a coupleof changes in terms of language. None of those bills saw the
Assembly or Senate floor in terms of a vote.

There was a public hearing held on S-1414, where Jeff Tener, who was
then the Chairman of PERC, gave testimony. Now, that was a neutral giving testimony.
The Commission itself had taken a position about the need for a bill, and yet, nothing
happened. It wasn't because people weren't hurting back then. It wasn't because
there weren't layoffs going on back then. Maybe the magnitudé was somewhat less,
but there were layoffs. There were changeé.' There were people who couldn't
negotiate contracts. There was misuse and abuse here at Rutgers, much as there
is today, of workers. The bills did not move. It didn't move in 1979, it didn't move in 1980, it
didn't move in 1981; and, here we are at the end of 1982, and the bill isn't moving.
I would suggest to you that what we need to do is find something that will move.

Someone made the reference this morning to the tax question. I think
it was Assemblyman Rod. I would suggest to you that it is not any different from
that -- that the problem with the Legislature in terms of tax right now is that
people are often cornered to have the income tax folks over here, and the sales tax folks
over here, and no-tax folks over in another corner. What we need is something to get
people to move, and I would just suggest to you that that is what is necessary at \
this point.

_ This bill is not new legislation -- it is not new. We know that it has
some very good components in it, and for some reason, it has not moved. Maybe it is
just that people are often in"the corners, and it is an unusual role for me to act as an
advocate for bringing parties together. I usually like to bang it out with whomever

comes along, but at this point, I feel that I have to encourage you to bring the
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parties together. Let me defer to Ray before he hits me.

MR. PETERSON: I wouldn't hit you, Mark.

ASSEMBLYMAN PATERQ: Assemblyman Cowan?

ASSEMBLYMAN COWAN: I understand you are talking about moving and putting
the parties together. 1Is that the verbiage I hear?

MR. NEIMEISER: That is correct.

ASSEMBLYMAN COWAN: This bill was introduced back in March. Has anything
been done along these lines as far as trying to get things together, or suggestions
of aifly type? ]

MR. NEIMEISER: No, unfortunately it has not. What I think occurred was
that the bill came about and had the imprint of some organizations on it, either
pro or épposed, and other organizations began to position themselves to the positions
that seemed to be taken with the bill with the people who helped to write the bill
or coiistruct the bill. That is unfortunate. What I would like to see is by bringing
the parties together, that some legislation, some nuance, some wrinkles come about which
allow it to go forward. Right now you have people in corners, Tom, and that is where
it is. ‘

ASSEMBLYMAN COWAN: I understand, and again, if I am interpreting things
correctly here this morning as to what has been said to this peint in time-- that
therée i§ some movement. Do I understand that?

MR. NEIMEISER: The Governor's Office is moving--

ASSEMBLYMAN COWAN: Let's leave the Governor's Office put of this right
now, please. '

MR. NEIMEISER: The chairman is prepared to move, and we stand ready, and
I assume others stand ready. I think that at some point you have to examine the
process. The legislative process is a complex one. We have to keep looking at
what=~- by having the public hearing, by the fact that the bill has not moved for
a ‘nhumber of years, this would indicate that something is wrong, not with the bill
necessarily, but in terms of the parties and their positions. We need something
to free that up. We need somethihg——

ASSEMBLYMAN COWAN: I see a lot of people in the room today, and I was
just wondering if that movement may have started today, and perhaps something could
‘be-=

‘MR. NEIMEISER: As a product of :the hearing, hopefully.

ASSEMBLYMAN COWAN: Perhaps something .could be followed .up along those
lines. . : R ' 7
MR. SMITH: I would like to ‘make a comment to Assemblyman Cowan.
ASSEMBLYMAN PATERO: Yes? -
MR. SMITH: We are not looking for .a showcase-type piece of legislation.
‘Without ‘the Governor's -consent and support, the won't sign it. ;So:ggtgfally,:hggggg
to ‘have *his input in it also, and -that is what'we:tried»to;dozwithgthe_qré@tipn of
‘this ‘Labor Advisory Committee -- for counsel, so :that we can get .input into the
‘Governor's Office and find some .common ground ithat we could all live with together.

ASSEMBLYMAN COWAN: As an elected representative;myself:fgr,my{thi£d-tim§,
‘T don't think T have every put anything into ‘the :showcase. I -have wprked;fgrlgy‘
constituency on a broad basis, and I would just like to.see-that:fgklgwed1a19n§~the

‘Iines ‘here-- ‘What .we are talking about .is some movement to.get .something resolved.

'If you ‘feel ‘there is -a real:problem, and you have .been kicking it .around yourselves
‘as labor representatives, along with the school boards which .sit here, and other




eiiployers, that certainly, after a period of time since 1974, or eight years, that
some resolve would be coming to the fore, where if it can be done in other areas
and other states, which has been presented here today, that this could also be
followed in the State of New Jersey. I do not consider this a showcase.

MR. NEIMEISER: Assemblyman Cowan, that bill was given to you. It
has got a marking on it of an organization, and that organization came to you with
that piece of legislation, and you introduced it. Correct?

ASSEMBLYMAN COWAN: I don't understand what --

MR. NEIMEISER: I think you have to look at the positives.

ASSEMBLYMAN COWAN: I don't understand the -- 1Is that a question, or
a statement? o )

MR. NEIMEISER: Whatever. Assemblyman Cowan, I think we have to look
at the pbsitives. The fact of the matter is, when bills have moved that are
controversial in this State, it comes about as the product of parties from various
sides getting together, and, in effect, creating a document which then surfaces
and has support, because everyone has given up something. It is similar to bargaining
over the table. The best contracts are generally those when everybody walks away
angry because, they, in effect, have reached some compromise. Being in politics
for the years that you have been in, as well as being part of the union yourself,
and being part of those politics, you know, of course, that sometimes the art of
achieving the doable is reaching compromise and being able to discuss with your
enemies those points which they can live with and you can live with.

I am used to a full orchestra behind me when I give these kinds of
speeches. It may be because I don't do them all that often that there is no
orchestra behind me.

ASSEMBLYMAN PATERO: Mr. Neimeiser, what you have to remember, too,
is sure, this bill has been in the past, but there has not been that much of a
push to get the bill out of Committee, outside of the leadership from all sides
that are involved. I think that you have to go back; the times are different.
What was good in 1976 doesn't mean it is not good in 1980, and I think the
fact that we had 12,000 teachers in front of the State'Hquse demonstrating is what
brought this to a head.

I feel that if this bill does come up for a floor vote, and we don't
have the support of all public employees, we are not going to have a bill, and I
would not want to embarrass Assemblyman Tom Cowan with having this bill go. on
the floor if there is a split. So, we definitely are going to be hearing all sides,
and I hope we can come up with a bill that we know will pass both the Assembly and
the Senate.

MR. SMITH: That was my response to the showcase. We could get move-
ment, people together -- ' l

ASSEMBLYMAN PATERO: You are right.

MR. SMITH: So that we can get a bill that everybody can live with --
not a confrontation between the NJEA and the New Jersey School Boards Association,
which I witnessed here this morning, because tomorrow morning in the press, that is
what you will read. - It is not a public employee bill, it is a teacher bill.
"Thorough and efficient" -- it is written in there.

ASSEMBLYMAN PATERO: Well, once we get the testimony, we will look at
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‘what ‘tHe testimony says. We will make the changes by amendment, but, again, I
tHirk we all realizethat if wewant a bill ‘like this out for ‘public émployees, which
includes ‘teachers and so forth, if we do not have the unity of &ll the ‘grolps, we
just don't have ‘a bill.

Now we will go to Mr. Peterson.

MR. PETERSON: Thank you, Mr. Chairman. Thank you for this opportunity
to share my views with you on this important issue.

There is no doubt in my mind that public émployeés neéed a bill that
would restore the bargaining rights that have been lost throligh a ‘Series of unfavor-
able court decisions.

For dpproximately tén years, the Piublic Employimént Relatiochs Commiééidn
has resolved questions of negotiability, or had resolved questions of riegotiability
on a case-by-case basis, following well-settled principles that had been established
in labor law, either through rulings of the National Labor Relations Board, dr'Ehrﬁuéh_
court decisions. We favor the restoration 6f thosé rights through ‘& restordticn
to the Public Employment Relations Commission of its role as thé agency which is
charged with the responsibility for deciding questions of negotiability on a casé-
by-case basis.

When the Legislature enacted the law stating that terms and conditions
of employment were negotiable, we believed that the Legislaturé méart what iﬁ Said:
"that anything that is not illegal, prohibited by law, was negotiable."

it was well established in the private sector forty years ago that an
employer must discuss, but neéed not agree to, the requests of the union. that
precedent was established in the New Jersey public sector through PERC Decision
‘Numiber 1, in which the Commission ruled that a discussion of an issue did not mean
that either sidé wds required to make a concession, but oniy that the subject &ould
be discussed. From personal experiénce, I know that many thingé that were discussed
at the bargaining table were resolved in a mutually satisfactory way, even though
the employer ¢hose not to agree to put anything in writing. In othetr cases, after
sufficient discdu$sion, pérceptions and points of view were clarified so that work-
able solutions to probléms could be set down in writing and signed. My whole point
is this: a discussion usually resolves problems, and a reéfusal to discuss things
usually génerates probléms.

The purpose of the Public Employment Relations Act was to provide for a
harmonious systeém of labor relations in thé public sector. What we hiave now is a
system that invites litigation, frustration, and acrimony. Wé lopé that the Legis-
lature will see the wisdom of restoring PERC the role that it performéd for at
least ten years.

There are many aspects of this bill that wé can Support, but there are
flaws in the bill. There is at least one proposed change that should definitély
be deleted. That is the proposeéd change on pagé 9, line 45, whére the proponerts
of the bill seek a change in the PERC rules regarding the deétermifation of bargaining
units. If the proposed change were enacted, it would mean that a PERC hearing officer
need not look at the bargaining history of a small unit of employ&és when a larget
uriit seeks to absorb that unit through a unit consolidation heéaring:

: There dre cases in which a unit of secretaries in 4 public school

system, or a unit of janitors, might bé represerted by a union that has no connédétion
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with teachers, and might not want to be represented by the organization that
represents the teachers in that district. To be specific, I am aware of districts
and community colleges in which the non-teaching employees are represented by the
Teamsters, the Operating Engineers, the Retail, Wholesale and Department Store
Employees Union, the American Federation of State, County and Municipal Employees,
the IUE, and the CWA, as well as the AFT.

I have heard from representatives of each of the above unions that they
have experienced raids or attempted raids by the organization that represehts the
teachers in those school districts. In most cases, the employees rejected the attempts
of the so-called professional‘organization to capture those bargaining units through
representation elections within the units:. Most of these units have had satisfactory
bargaining histories, and it would serve no useful purpose to allow them to be
swallowed up by a larger organization through unit consolidations, when that same
organization was unable to win them through secret ballot elections in smaller
units.

In my opinion, that proposed section of the law is a booby trap that
could backfire on any public employee union that represents employees in the public
schools. Therefore, we cannot support this bill as it is presented.

We believe that all public employée unions must unite behind a bill
that is developed by consensus-- one that contains no booby traps. A consensus is
developing within the AFL-CIO, and when it is reached, I will be the first to
recommend that we contact the NJEA.

At the present time, most other public employee unions are focusing
their energies on the number one priority -- the resolution of the State funding
crisis. Our top priorities are jobs and economic justice, and as soon as we get
those issues resolved, we will focus our energies on a scope of negotiations bill
that all public employee unions can support.

Thank you for your time. I would be glad to answer any questions
that you may have.

ASSEMBLYMAN PATERO: I have no questions. Assemblyman Cowan, do you
have any questions?

‘ ASSEMBLYMAN COWAN: Yes, Ray, you had brought this to my attention,
as I recall, perhaps four or six weeks ago.

MR. PETERSON: And several months before that too. )

ASSEMBLYMAN COWAN: Do you have any amendatory language for that section?

MR. PETERSON: I would delete certain sections of it, but there have
been some technical flaws that have been pointed out by Mark Neimeiser, and I
don't think we can negotiate that here and now. I think Mark's previous remarks
were well taken, and I do think think a consensus is developing and can be reached
soon.

' ASSEMBLYMAN PATERO: One recourse we always have is, if we can come
up with some consensus, we can always put in a Committee substitute rather than go
through the whole procedure of bill filing and getting sponsors and so forth. That
is one option that we have.

Mr. Rod?

ASSEMBLYMAN ROD: Yes. You stated that the Governor is going to form
a Committee. You talked to the Governor this morning.
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MR. SMITH: I talked to the Governor's office this morning. This has
been in the works for some time, but because of the fiscal problems, natﬁrally
their attention was devoted to that first. But, they did tell me this morning
that this would be done either late today. or tomorrow -- the Governor's. Laboer
Advisory Council. o
' ASSEMBLYMAN ROD: 1Is that going to come from the Governor's office?

MR. SMITH: Yes. It is dgoing to be done by executive order, and oneé
ofvits first priorities will be to address, to work with us, and I would hope
with you to: address the problem of the scope of negotiations within the Public
Employment Relations Act. ,

' ASSEMBLYMAN ROD: Is he going to assign personnel from his department,.

or is he going to make it avgombination of -=

MR. SMITH: I don't have the information on just how it is going to be
structured. L

ASSEMBLYMAN ROD: I agree with Assemblyman Patero -- the statement he
made before as far as committees sometimes being formed to delay some of the
actions, and I think in order to prevent any delay on this issue, I would like
to recommend to the Labor Commiétee that it might be possible to put a reselutionin
at the next meeting, establishing some time period -- a short period of time.

By a short‘period of time, I am saying maybe 60 days or 90 days -- nothing beyond
the 120-day time period, so that we can get some results, and not let the entire
year of 1984 go by and still be in the same situation. 7

I do agree with Assemblyman Cowan that this bill was introduced back in
March, and here we are at a public hearing, trying to come up with some type of
agreement. I think that we missed some time between March and now, and I weuld
like to see this come to a head, and I would like to offer the Governor's office
the opportunity to put a committee together. But, I think a time limitation is
very important to come up with a solution to the problem and to address thé issue
properly. v -

MR. SMITH: That recommendation was made to them -- that there be no
delays in getting the council forﬁed and getting the PERC study underway. I am
quite sure that some of us here in the room possibly will be sitting on that
committee. I am not positive, but I assume that some people from organized labor
would be on it. We will certainly, whomever from organized labor, be pushing to
get it done as quickly as possible -=- V

ASSEMBLYMAN PATERO: As I discussed with Assemblyman Rod --

MR. SMITH: -- towork with you.

_ ASSEMBLYMAN PATERO: I know the Governor's office talked about this
when we were going through Assembly Bill 706, and they should have some papers
or information that they have right now. I think it would be proper for us.at

- the next meeting if we put down that a report has to come from that committee
by April lst. As you know, we have a budget break, and if we put it in any
sooner, it just wouldn't be right, because we couldn't vote on the bill anyway.
So, I think the suggestion of Assemblyman Rod is proper, and at the next Labor
Committee meeting, we will pass this resolution, which we will submit to the
Governor.
MR. SMITH: It is.
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ASSEMBLYMAN PATERO: We still don't know the full details on just what
the Governor is consisting -- ' : '

MR. SMITH: Right, we don't know either.

ASSEMBLYMAN PATERO: I don't know who the members are going to be on
this committee, but as Assemblyman Rod and Assemblyman Cowan said, we just don't
want this to go into the next legislative session.

MR. SMITH: Well, I, myself, know that sometimes committees and councils
are formed for various reasons, but this one, I do believe, sincerely will be
formed to work with you and everybody concerned to get something done.

ASSEMBLYMAN PATERO: I hope you are correct.

MR. SMITH: So do I.

ASSEMBLYMAN PATERO: Okay. Mr. Phillippi just came in. Do you want
to testify along with these gentlemen?

DONALD R. PHILLTIPPI: Thank you, Mr. Chairman and members of

the Committee. I just want to cover two areas. One is on. the disciplinary matters,
because our local union was involved with the Supreme Court case involving that
matter.

I would just like to have the members of the Committee have an under-
standing of how some of those events took place.

In fact, it was right in this very hall that we held negotiations with
the State. In the morning of the day of negotiations on discipline, they handed
us an article from them with binding arbitration on all disciplinary matters, and
we signed that article. We initialed that that morning. -

They came back in the afternoon, ébout 3 o'clock, and said, "We shouldn't
have given you that article. We have just been told by the Attorney General's
office that we cannot negotiate on disciplinary matters." I said, "I don't care
what you did. You signed it. We've got an agreement. That is bargaining in
bad faith. How can you do this? There is no way." They said, "Well, this is
what we are told. 1If you don't think it is right, you can go to PERC." So, we
were forced to go to PERC, and PERC upheld us -- that it is a mandatory subject
of collective bargaining, and it was, in fact, the State of New Jersey, the Office
of Employee Relations, the same ones who handed us the article that went to court.
They had that decision overturned. That is the kind of bargaining that we were
faced with with the State. But, it was their office that gave us the article,
and signed it and initialed it. We certainly feel that that is a mandatory subject
of negotiations. It is discipline, and we have had nothing but problems since that
case developed.

The second area that we are approaching that might surprise a few
members of the Committee -- recently we were in negotiations with the State, and
prior to that, we asked for information necessary for bargaining. They failed
to supply us with just about everything that we asked for. One figure that we
did get from them -- we have a number of peéple in our bargaining unit who are
not members of the PERS. They are not members of any pension system. There are
over 500 members of our union who are not in the pension system, but who are in
our bargaining unit. The reason fof that is, they opted in about 1955 -- they
had a choice not to go into the pension system. But, the point is, we wanted the
figures on that. They also have no life insurance covérage. So, we said to the
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‘State, "We :want to negotiate life insurance coverage for those 500 people who
-are -not in ‘the pension system, because they have no insurance." Do you know
what ‘they told ﬁs? "No way, that is not negotiable. It is not negotiable
because the life insurance is ‘tied tO'thespension;" So, we are faced with
another hassle.

One .of the main decisions that came out before when the amendments
came ‘up on Chapter 123 was the language they decided. It was that last
language -- it -was that statute or other stafutes and what that meant..

I see at least two members of the Committee, I believe, ‘who were in
‘the Legislature, :because I believe those were ‘the 'so-called Burstein amendments.
‘What was involved with 123 -- statutes or other statutes. ‘Many that ‘day were
‘defeated, -and Some passed.

The real intent and meaning of that is that everything was negotiable,
-except pensions, and not a reading into the statute that you could go ‘into
Chapter 18 and read 'something in there ‘that is going to contradict the contract.
So 'you say, "that is not negotiable." <You go into ‘the Civil Service law -and say,
"Caﬁ~we=negotiate vacations, because in the Civil Service statute, there says
something ‘about vacations, or does that mean that is only ‘a minimum and we -can
negotiate .anything beyond that?" We can play this game. They can go through
all types of sstatutes -and always find something that is in our contract to run
into court with. That is the problem that I think you have to ibe (inaudible)
but I think the original intent of 123 was everything was negotiable, except
pensions. That was the concern of many legislators, and ‘they didn't want things
in the pension negotiated. They wanted the final approval on that.

But, we are faced with this issue now, and the 1life insurance .coverage.
The State has told wus ‘that they will not bargain about life insurance for these
500,peoplé ‘because. they are notin the pension system, and life insurance is
covered in the pension system. ’

Our union is willing -- we worked closeiy with ‘the Public ‘Employees
Commititee to sit down and work out these problems, and I'm glad I heard from the
chairman of our Public Employees , Pete Smith, who stated that the Governer has -assigned
the study commission to work on this bill. ‘We hope to cooperate with that
commission. Thank you.

ASSEMBLYMAN PATERO: We also want you to know that we will still be
working on this bill, so in-April; if we know there is nothing going on, then we
will have a bill to move with you --

' MR. NEIMEISER: Mr. Chairman, I think I speak for the four unions ‘that
are represented here, and Ray and I have been authorized to represent a number of
others. Obviously the Public Employee Council represents close to 40 international
unions on it, including the Operating Engineers.’

] We stand réady to meet as long and as continuously as need be to come
up with a piece of legislation that you can ‘present to your colleaques and -get
passed, -and ‘the Senate ‘will pass, and that the Governor 'will 'sign. :We want
something that is doable; we needbhelp. We stand ready.

. If you want to conduct your first session right now, we're ready to go.'
We'll cancel all appointments to just keep going, and I am sure there are other
groups that would be willing to do that. If the managers are good managers and
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are serious about it, they would make the same commitment.

ASSEMBLYMAN PATERO: We can't do it now. We have other speakers, but
rest assured --

MR. NEIMEISER: It is not because ‘I knew the League of Municipalities
was next either.

AUDIENCE: (Laughter)

ASSEMBLYMAN PATERO: But, Mark, you can rest assured that you represented
the 40 other unions well. Thank you very much.

Our next speaker is Rosalyn Bressler, and she is from the League of
Municipalties.

ROSALYN L. BRESSULER: I am Rosalyn L. Bressler, Assistant Corpora-
tion Counsel of the Law Department in the City of Newark, and I am here to speak
on behalf of both the City of Newark and the League of Municipalities.

With me is Mr. William Dressler.

WILLIAM DRESSLER: Yes, Mr. Chairman, Rosalyn Bressler will present
the oral testimony today. I have indicated to your staff aide that written
testimony will be forthcoming shortly from our labor counsel.

ASSEMBLYMAN PATERO: Again, like we said, we are holding this up for
two weeks, so if we get it within two weeks, we'll make sure it is in the record.

MR. DRESSLER: Thank you.

MS. BRESSLER: Prior to stating our objections to the legislation, I
would like to comment, if I may, on an interchange between this Committee and
Dr. Connerton. I refer to two particular areas.

Dr. Connerton gave his situation, an example of how a school board
constantly harassed union members by assigning them to new positions, new schools,
new locations every year. In response to a question, I believe, perhaps from
Aséemblyman Cowan or perhaps from another person on the Committee, Dr. Connerton
indicated that they have no recourse. There is no recourse in the State law as
it now stands to prevent such a situation.

I would suggest that the union leaders consider filing anunfair practices
charge under the Public Employer/Employee Relations Act. They do, indeed, have
such recourse. Public employers may not retaliate against union leadership. They
may not take steps which would chill public employees in the exercise of their
rights under the act. ' ,

There was ohe other matter that was a subject of discussion between this
Committee and Dr. Connerton, and that was the questioh of the costs of litigation.
Assemblyman Cowan asked Dr. Connerton whether, in fact, there has been increased
litigation in recent years in the labor fiela, and Dr. Connerton said, "yes,
indeed, there has been." I would agree with that; there has been a great deal
of litigation in this field. But, I would suggest to this Committee that the
reason for the litigation has been because there have been sevéral legislative

-enactments in this field, and the provisions of these laws have been challenged
as being unconstitutional.

Because of this, there have been many decisions going all the way up
to the Supreme Court level, dealing with the provisions of laws relating to labor
relations. At this point, we have reached, one might say, a plateau. It appears
that all the major objections have been made, or at least objections as to the
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legislation which has already been enacted. The Supreme Court on a few occasions
has reviewed the legislation, has made their pronouncements as to the validity of
various provisions in the legislation, and the Supreme Court has offered guidelines
for public employers and public employees in dealing with their rights and obliga-
tions under the act. ‘

I would suggest to this Committee that further legislation, rather than
limiting litigation, would only start a new round of litigation as the courts are
asked to interpret the provisions of the legislation, and as the courts are asked,
indeed, to overturn the legislation on the grounds of it being unconstitutional.
This brings me now to our objections to Assembly Bill 585.

Our objections to the legislation are twofold. First, its provisions
are unconstitutional, and second, and equally important, we believe the legislation
is not in the best interest of the public. . '

In decision after decision, the New Jersey Supreme Court has limited
the scope of collective negotiations. It has done so, not iny because of its
reading of the legislative intent in enacting the Public Employer/Employee Relations
Act, but also because of its constitutional concerns regarding our democratic
system of government.

These concerns were most eloquently expressed in the Ridgefield Park
'dgcision when the court stated, "the very'foundation of representative democracy
would be endangered if decisions on significant matters of governmental policy '

" were left to the process of collective negotiation where citizen participation
is precluded. This court would be most reluctant to sanction collective agreement
on matters which are essentially managerial in nature, because the true managers
are the people. Our democratic system demands that governmental bodies retain
their accountability to the citizenry." ]

Our concern is with the very function of govermment. Both State and
vEede;ql,doctrines of substantive due process prohibit delegations of governmental
policy-making power to private groups where a serioué potential for self-serving
action is created thereby.

The constitutional considerations of the Ridgefield Park decision have
been cited with approval in subsequent Supreme Court and Appellate Division
decisions, which held that legislatiVe enactments on the subject of collective
negotiations and provisions in collective negotiations agreements are limited
by the constitutional requirement that public entities retain control over manager-
ial matters which significantly pertain to the determination of governmental
policy.

Assembly Bill 585 is unconstitutional because it would remove this
control from public employers. It would broaden the scope of mandatory subjects

for collective negotiations to include discipline and the impact of managerial
decisions. It would create. a permissive category of subjects which are neither
mggggggpy'nor specifically prohibited by statutory language.

To the extent this legislation either mandates or even permits negotiations: N
which,plgpeilimitations»on‘government’s policy-making powers, it is. simply uncon-
stitutional. For example, the inclusion of discipline as a mandatory sﬁbject runs
contrary to the Appellg;é Division holding in State versus Local 195, IFPTE, which

called discipline, and I quote, "as an integral and essential part of fundamental
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government policy."

Negotiafions on the impact of managerial decisions is less clear. That
provision may or may not be unconstitutional, depending on whether the negotiations
fetters governmental policy-making powers. As for permiséive subjects, this bill
clearly expands. the category beyond what the Supreme Court found in the Paterson
PBA case to be consitutional.

Now, it is not enough to say that there is nothing in A-585 which would
force public employers to negotiate on permissive matters. Government managers
cannot, at their option, bargain away managerial prerogatives such as the size of
the workforce or the assignment of personnel. The public's right to participate
in the making of government policy may not be defeated by the voluntary acts of
government officials.

Equally important as the constitutional considerations is our belief
that the legislation is not in the best interests of the public. Public employees
are presently protected in their right to representation and to collective
negotiations. They are protected through Civil Service laws, they are protected
through tenure laws. What is being sought through this legislation is more than
protection of employees in the public sector. What is sought here is the right

‘of public employees to limit, through collective negotiations agreements, managerial
decisions involving governmental policy.

The present time, with the loss of Federal aid, the economic situation,
the limitations imposed by the "cap" law on hunicipalities and other public
entities, is perhaps the most difficult of all times for public employers. We
are asked to be magicians to provide the public with more when we have less. If
only like Aladdin we had a magic lamp which we could rub and conjure up a genie
who would apprehend the criminals and douse the fires and sweep the streets,
although I suppose that the genie, unless he were an independent contractor, would
be subject to the seniority rights of other Civil Service employees, and if he
weren't, God forbid, a disabled veteran, he may never even be reached on a Civil
Service list.

At this present time, the cities are basically trapped. We must provide
the services. We have a duty to provide these public services, and yet we are
lacking the wherewithal with which to provide the services, to pay for them. All
we can do, the only sphere in which we can maneuver, is to use our imagination,
our creativity, to come up with ways in which we can be more efficient, and ways
in which we can use ﬁanagerial tools and creative managerial programs to deliver
more services with less. We should not be hampered in this ability by provisions
in collective negotiation agreements.

I would like to cite some examples of problems the City of Newark faces
just to give an idea to the members of the Committee of the problems that we have,
so that you can appreciate better the importance of government employees being
free to exercise their inherent managerial prerogatives.

The City of Newark, from its peak period in the mid-1970's of more
than 8,500 employees, funded both through Federal funds and city funds, has in
1982 fewer than 5,000 employees, a loss of more than 40% in that short period.

Our uniformed police employees, which in the mid-1970's numbered over 1,600, are
now down to a little over 1,100. Our Department of Recreation consists presently
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of a skeleton staff of 28 employees, where once we had hundreds. We were forced
to ¢lose several fire companies in the last few years, and we.recently laid off 131
employees, 62 of whom are fire fighters. ' '

The continued erosion of Federal and State support has brought Newark
to a posture such that the mere continuation of the low level .of employees and
services which exists im 1982, that continuation of that level in 1983 would
require the city to raise $28 million more in taxes'and»to:spend $9 million more
than it is permitted to spend under the "cap" law. While Newark's figures may be
more dramatic than ‘those in other municipalities, the~problems that the smaller
municipalities face are similar. '

Public employees cannot be burdened in their decision-making process
by centractual provisions relating to managerial prerogatives. Rather they must
have the ability to manage efficiently, and to develop and us€e innovative and
flexible programs to maximize limited resources. Anything less would hamper the
efficient delivery of services to the public and be inimical to the public interest.

I thank you. . '

ASSEMBLYMAN PATERO: I am sorry about the noise outside. We have no
control over that. That was a very good testimony.

Are there any questions? ]

ASSEMBLYMAN COWAN: I just have one thing I am very apprehensive about.
You ‘quoted some very good statistics there so far as the number of people employed,
etc., and when it got down to the Department of Recreation, you said you'had 28 out
of several hundred. Haven't there been some changes since the cutback? I am'noﬁ
trying to -get into too many details, but, I just don't want :things in my own
fconceptihere lost -- -some changes since revenue-sharing, the Federal cutbacks
wheré people have been moved around in different departments and are now servicing
‘people in .other ways?

‘MS. BRESSLER: No, there has been a great loss of Federal aid. The loss
‘of the anti-recession funds and other cutbacks in grant programs, both Federal .and
‘State, has resulted in the department having only 28 employees. I .do not believe
that there are other persons outside the department who .are performing the same
functions. At least to my knowledge, that is not true.

It is just that when the City of Newark had to make the decisions to
‘make these drastic cuts, we tried to minimize the effect on police and fire and
sanitation .and other essential services, .and recreation, which, by .anyone's
standard, certainly in -an urban area of poor people, as Newark is -- while
recreation is very important, when decisions had to be made, the Recreation
‘Department was the one that ended up suffering the greatest number of .cuts in
~.employees. , :
ASSEMBLYMAN COWAN4> It is .almost incomprehensible for me to think that
the largest city in the ‘State has 28 people in their Department of Recreation.
I -would think that would probably be all supervisory personnel, -because they
‘couldn"t :be doing anything. » ‘

: o Ms. BRESSLER: ‘What I will do, Assemblyman Cowan, because I agree with
‘you, these figures are shocking -- I will .check them out further .and I'll be
:glad to let you know if I have any .other information on this.

ASSEMBLYMAN ‘COWAN: It is ‘not that I want to question ‘the authority of
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the City Council or the Mayor; that is their prerogative.

MS. BRESSLER: Tough decisions, as can be seen, have had to be made.

ASSEMBLYMAN PATERO: There are no other questions. Thank you very much,
Next Mr. James Cunningham from Burlington County College?

RO SE M. CHANNTING: I don't think you've got the right name. I am
representing the coﬁnty colleges.

ASSEMBLYMAN PATERO: I have James Cunningham from Burlington. What is
your name?

DR. CHANNING: Dr. Rose Channing.

ASSEMBLYMAN PATERO: We have you listed after him, but since he is not
here, we will give the floor to you. ‘

DR. CHANNING: Good afternoon. I am Dr. Rose Channing, President of
Middlesex County College. I am representing a viewpoint from the county colleges
of New Jersey. As you may know, the county colleges are part of the public
education system; however, we are somewhat different in that unlike the State
colleges, and so on, we have our own local boards of trustees and have our
negotiations separately from those of the State colleges, and each college
negotiates with its own union. The various unions are different among the
county colleges.

The issues that I am going to address are similar among the county
colleges, and we are speaking from the county college perspective and in
opposition to this particular bill.

ASSEMBLYMAN COWAN: Excuse me, doctor, are you representing just the
Middlesex County College or the Association?

DR. CHANNING: No, I have been asked by the Council of County Colleges
to represent the viewpoint of the county colleges in general.

ASSEMBLYMAN COWAN: Okay, thank you. _

DR. CHANNING: We do agree with the sponsors of A-585, and its companion,
§-1235, that it is in the public interest to prevent labor disputes, and that thé
attendant conflict of such diéputes is unproductive and wasteful. However; we do not
believe that the fundamental and wide-ranging disruption of existing public-sector
collective bargaining mechanisms proposed by these bills would improve either
productivity or efficiency. Nor will these proposed changes briﬁg about a more
just and equitable environment in which to conduct public-sector employer-employee
relations. On the contrary, these bills, if enacted, will hamper the efforts of
schools and colleges to provide the highest gquality education to our citizens at
the lowest possible cost. They will work against the public interest by preventing
us from exercising prerogatives that are in that interest, and after all, it is
the public that pays the bills.

Specifically, these bills would impede our efforts by severely restricting
the ability of our administrations and boards of trustees to manage the institutions
effectively. As President of the State's largest community college, I have seen
the combination of diminishing resources and societal and economic changes increas-
ingly force us to remain flexible in our use of personnel and facilities. The
problems we face in helping New Jersey adapt to a revolution in technology and
employment patterns are educational ones, and do not lend themselves to solution

over a bargaining table. Nor can we, as public agencies,'go bankrupt and operate
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under: the protection of -bankruptcy laws as can a private company.

:The bills. under .discussion .would :hamper the management of our
institutions in:the:following .ways:

‘First, the permissive category of public-sector negotiations would be
reinstated .in:this bill. This would reverse.the exclusion of “a humber of &duca-
‘tional concerns.from the collective:bargaining process by the New Jersey Supreme
.Court's landmark.Ridgefield .Park decision. Doing .so would:permit -such matters, “and
Fyqu;hﬁvelheard“these”before~-—“curriculum,.discipline,Tbudgetiformulation,%SEaff
g.,ua,l_ijf,;i.,c'a‘,tionls, .and evaluation to become fair game ‘for -adversarial disputes,
;rgtherrthan;:emain;the responsibility of those who are -legally accountable for ' thém.

:Allowing -these and other concerns to become topics for collective ‘bargain-
:ing -goes .to -the very -heart of an institution's ‘freedom to respond to emerging
gommgpiﬁy.and,business'needs. We could destroy, in effect, .a‘great strength of
the écunQtholleges,vthe ability to quickly establish or modify new.programs
Sserving the unemployed,:women, minorities, and local companies.

‘The.sécond point, :the impact of nonnegotiable decisions :on ‘employees’”
terms and‘qonditions-of.emplqyment would itself become negoﬁiable«atcording'to e
this .bill. As a result, the implementation of certain budgetary ‘or programmatic
.decisions, because of their -indirect impact on employees, could ‘become bogged down
in the mechanism of 'labor negotiations, adding -an extraneous -and cumbersome T
.dimension to decision-making, again for which we are responsible.

Third, the definition of "confidential employee" would be sb restrictive
as to be functionally useless. Worse yet, such exclusion from this ‘category would
P;ggg,qgr'middleemanagementAperle such as deans, directors, and chairpersons ih
a potentially conflicting -situation. If only those, and this is ‘the way we inter=
pret the bill.-- if only those with direct, ongoing involvement with negotiations
1a?e‘deemed "confidential," these other individuals would be in a possibly compromis=
ing position in which, as nonconfidential employees, they may be on both sides
of the fence at various times. As a result, management would be hard-pressed to
maintain the confidentiality of its positions or plans in dealing with colleétive
negotiations. Instead of easing labor tensions, these bills would raise them by
putting a major segment of the campus community in conflict with itself. This
»w§gid'igngp¢ traditional patterns of collegial governance, patterns whic¢h deserve
Apreservations not on tradition alone; but because they foster an institutional
spirit of common purpose essentlal‘toganyhhlgher education endeavor. To super-

1mpose an additional overlay of -model labor relations on the already

difficult process of managing our colleges through hard times could literally
immobilize some colleges. N

The fourth p01nt d1s01p11ne and related managerial responsibilities
would become a mandatory subject of bargalnlng. The proposed legislatién would
interfere with, and essentially nullify, the historical personnel practices with
respect to'ﬁaqulty that have permitted the colleges to retain qualified personhel.
The problems our public colleges already have in dealing with an overly high propor=
tion of tenured faculty in an age of retrenchment would be severely compounded.
Under these bills, elimination of current discretionary prerogatives in sélectifig
faculty members for retention, tenure, or promotion is entirely possible.

This change would also fly in the face of the intent of A-706, passed
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last year to amend the New Jersey Employer/Employee Relations Act. When A-706
was enacted, its amended form gave public employees the right to negotiate dis-
ciplinary procedures, but specifically excluded. tenured faculty with statutory
protection, from whom the procedure incorporated into this protection was to be
used in disciplinary situations. The proposed legislation would permit . tenured-
faculty'to grieve under any negoﬁiated disciplinary procedure, yet retain the
statutory protections of the existing tenure law, thereby complicating an already
cumbersome process.

And fifth, the "balance of powers" inherent in our current labor relations
process involving participation by the Executive, Legislative, and Judiciary arms
of State government would be destroyed.

The prbposed legislation would permit negotiated agreements to supercede
rules and regulations made by a State agency, effectively eliminating the authority
of the Executive Branch in governing labor relations on our campuses. In addition,
these bills are regressive in nullifying the State Supreme Court's 1978 Ridgefield
Park decision. They would return us from a climate in which categories for bargain-
ing are either clearly mandatory or illegal, to one in which permissive categories
affecting virtually the whole substance of a college's operations and mission are
again part of the bargaining context. This would, in our view, confuse, rather than
clarify what are appropriate topics for negotiation, and would set aside the power
of the courts to bring their valuable perspective to bear on disputed issues.

These five concerns I have cited must be seen in the context in which
: pﬁblic higher education operates in New Jersey.

I have no hidden agenda of maintaining control for its own sake, and
putting these concerns squarely in that context. I will summarize by saying our
colleges are not companies. Our motive is not profit, but public service. Our
traditions of governance include long-established channels of shared staff and
administrative communicatién_and deliberation on what, when, to whom, and how we
offer educational opportunities. There are few sectors in our nation's public life
in which the so-called "workers," which are our faculty and our professional staff,
exercise so many prerogatives in conducting their professional affairs. This
freedom and independence is not historically the result of any bargaining session,
buﬁ, instead, arises from long-standing traditions of mutual respect and the shéring
of a common goal. The proposed legislation will contribute significantly toward
denying us the means to pursue that goal. The intangible, but real damage to the
higher education environment, as well as the prevention of those who are legally
accountable from fulfilling their public mandate to manage our colleges, makes us
urge the Legislature to vote "no" on A-585 and S-1235.

Thank you.

ASSEMBLYMAN PATERO: Thank you. Are there any comments or any gquestions?
There are no questions? Assemblyman Rod? '

ASSEMBLYMAN ROD: No. )

ASSEMBLYMAN PATERO: Okay, again, thank you for your testimony.

DR. CHANNING: Thank you.

ASSEMBLYMAN PATERO: - Next Rich Egree, NJEA? (no response)

George Dobish?
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GEORGE D OB IS H: Ladies and gentlemen, I would like to give testimony
_oh freedom or the lack thereof for public employees in the State of New Jersey..

ASSEMBLYMAN PATERO: Would you gi&e your name .and the organization you.
are representing? .

MR. DOBISH: George Dobish, Bridgewater-Raritan Education . Association,
4Bridgewater, New Jersey. »

I would like to give testimony on freedom or lack thereof for public
employees in the State of Jersey. Lincoln freed the slaves nearly 120 years ago,
but some of the same conditions that existed for them exist for my colleagues and
myself. These include unilateral change in terms of conditions of employment,
laék of compensation for increased workload, nonnegotiability of impact of
"riffing" loss of just cause in a matter of discipline, and unnecessary transfers.

Indentured servitude would probably be the closest parallel that I can
draw upon to describe the conditions that exist for public employees. I was
advised by a humber of my colleagues to come before this Committee wrapped in
chains and shackles to demonstrate the lack of freedom that exists for us. I féit
this'might be too dramatic, so I opted for a more rational approach. ' _

Let me begin by citing a number of cases that have occurred in my district
which have impacted dramatically upon the working conditions for employees I
represent. ' v
: Probably the most notorious case involved Peter Morrow. Peter was a
music director in one of our two high schools. His band, as well as his smaller
performing groups, were outstanding. These groups had won numerous awards for -
the schools throughout the State. Mr. Morrow was generally acknowledged to be
a superb teacher. His evaluation for nearly three years in the district was
excellent. No one had any doubts that he would be granted tenure. He had been
recommended for tenure by his principal.

4 Peter Morrow made one mistake. During a traditional Thanksgiving football
game -between the two high schools, his band symbolically killed a falcon, which is
the emblem of the opposing high school. A board member from that opposing school
found this offensive. Pressure was put on Peter's principal to dismiss him.

This digmissal was without Jjust cause. '

7 The passage of A-585 would ensure the current just—cause'provisions would
be enforced and would have, in this case, allowed an arbitrator at least to deal
with the factual anomalies.

In PERC's scope case number A-354, a contractual procedure in our agree-
ment required the board‘to follow a specific format for custodial discipline.
However, three of our custodians were disciplined without this procedure being
implemented. This is a‘cléar violation of our contract. HoWever, PERC decided
for the board since just cause has not been recognized by the State as a negotiable
item as it relates to letters of reprimand, even though it had been previously
bargained for in good faith prior to that time.

Custodial ﬁéintgnance, transportation personnel, and cafeteria workers
are employees who I represent whose major employment rights have their.roots in the
collective bargaining process. A-585 would allow, at least, thé just-cause
provision to ensure due'process‘as it relates to disciplinary and dismissal

procedures. Those individuals are not protected by statutory tenure.
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Letters of reprimand are a major source of harassment in public schools.
These are used indiscriminately, ‘and in the cases I have just cited, there were
serious questions which needed the preview of a third party. A-585, at least,
would guarantee that purview. '

Let me cite a_number of arbitration awards which our district has had,
which impacted upon workloads of our employees. Triple "A" case number 1839-0212-79
involved mandating that teachers create math folders. This is a burdensome, tedious,
clerical job, which took hours of the teachers' time to create and maintain. The
arbitrator decided for the board, stating that the actionwas within the authority of
the board, so long as that increase was within the total work year.

The board seems to be able to continually change working conditions
without negotiating impact or compensation.

In addition to the cases I have cited, the board has also been able to
assign with impunity both teacher and non-teaching duties within the school days
" which previously did not exist and were not negotiated. That is not fai:.

The passage of A-585 would make the subjects negotiable and enforceable
in labor agreements with binding arbitration.

Triple "A" case number 1839-0027-79D occurred when an assistant superin-
tendent of schools changed the schedule in an entire department on the first day
of school. It had been a long-standing practice for teachers to receive teaching
assignments during the preceding school year. The practice was protected by
contract language. The arbitrator agreed that the schedule change created an
impact upor the educators' workload, but he was unable to award monetary compen-
sation or equivalent released time because the state of the law at that time
rendered our language unenforceable.

This is another example of arbitrary and capricious actions made with-
out showing just cause. Furthermore, although it demanded much extra time and
effort on the part of the teachers who would have been teaching classes they had
not prepared for, they received no compensation in any way.

In Triple "A" case number 1839-0466-81D, teachers were given reading
assignments as harassment. The principal expected that the teachers would do the
reading on their own time. The arbitrator decided er the board because this
assignment was used as an evaulation procedure which could not be negotiated.

ASSEMBLYMAN PATERO: Excuse me, a reading assignment? »

MR. DOBISH: Yes. Ladies and gentlemen, anything could be considered
currently an evaluation procedure. This assignment was a clear increase in the
teachers' workload, and it demanded personal time beyond their normal workday.

A-585 would stop this kind of abuse.

In other cases, despite past practice, a coach who had been producing
winning teams was not given a coaching contract for the next year. PERC not only
denied the coaching contract, but did not even require clarification for the‘reasons
for the contract denial. )

Just as in the previous case, PERC ruled that our contract language was
unenforceable. If A-585 were passed, the coach would at least be entitled to an
appearance before an arbitrator for nonrenewal of his contract. PERC's decision
changed the past practice procedures in our district and altered the meaning of

the contract language which had been mutually agreed upon in collective bargaining.
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PERC has also determined that whether or not we negotiate procedures
for selections of posting or extracurricular positions, these subjects are non-
arbitrable.

A-585 would at least ensure that is we negotiate something with our
employers, whether it is called mandatory or permissive, after we have reached
that agreement, it will be binding on both parties, andvenforceable if violated.

Annually in my school district an average of 15 positions are "riffed."
which is a school term for "laid off." Because of the current state of the law,
we aren't able to negotiate the impact of those layoffs or any procedure to make
them more fair. . Since our bargaining rights have been limited to morney and
benefits, there is little hope for the professional educator in bargaining for
working conditions or input into the educational process. - Without the contribu-
tion of the proféssional educators, our schools are experiencing serious difficulty.

If the board and the association bargain contractual items in good faith,
and if the law stips away those provisions, negotiations become a farce. We do
not have the right to stike. When a right is granted under law, there must be
a speedy and efficient form of redress that is equitable to both parties. Without
equitability, the process becomes a sham. You can't continue to deny basic rights
of bargainihg terms and conditions of employment without the society as a whole
suffering in the long run.

I can testify from my own involvement in education. There are numerous
professional educators leaving education because of the conditions that exist.

Why should an individual enter the profession earning $13 thousand or $14 thousand
a year when a major corporation can almost double a starting salary? Why should
an individual enter a profession when the law, as it presently stands, allows an
employer to increase workload without compensation? Why should an individual
enter into the profession when there is no just-cause protection against unfair
discipline and dismissal?

It is time for the law to be clarified so that the courts and other
agencies who deal with the collective bargaining will have less to interpret.

The passage of A-585 at least will remove us from the classification of indentured
servants. ) ‘

Thank you.

ASSEMBLYMAN PATERO: Thank you. Are there any questions? If there are
no questions, thank you very much.

We have Helene Samango?

HELENE S AMANG O: My name is Helene Samango, and I am the President

of the Camden Education Association. We represent about 1,700 members, and they
include teachers, secretaries, clerks, security guards, attendance officers, .
and instructional assistants.

I believe that when there is a large number. of areas for negotiations,
compromise, and thus settlemert, is much easier. The Legislature apparently also
recognized this when they molded the first public employee bargaining bill;

Public Law 303 of 1968. 1In 1974, it was once again necessary for public employees
to return to the Legislature and ask for the restoration of negotiation rights.

‘When Public Law 123 of 1974 was passed, we believed that once again we
would be able to negotiate our térms and conditions of employment. Then in 1978,

40




the Supreme Court in their Ridgefield Park decision eliminated the entire area
of permissive subjects from negotiations. ' _

In Camden, the elimination of this area has caused a number of problems.
We can no longer negotiate the criteria needed to evaluate our members and their
job performance. Yet, we have had instances where the criteria for the successful
completion of the task had been changed by the administration, and the individual
had never been apprised of the change. :

We can no longer negotiate the criteria for assignment to summer school -
positions, evening school positions, and extracurricular positions. In some cases,
administrators are giving these jobs to their fellow administrators, people who
have not been in the classroom for many, many years.

The Camden Education Association believes that we should be able to
negotiate with our board a fair and impartial method whereby these positions
would go to the most qualified individuals presently teaching in the district.

In addition, we believe extracurricular and co-curricular positions should be
available to the most qualified individuals who wish to work in those areas.

Our board should not be able to do what they do, and that is to - assign a teacher
an activity that he or Bhe may not want, may not have any interest in, or may
not be qualified for. ' '

In Camden, we were able to negotiate an instructional and professional
development committee, a committee that is made up of both administrators and
teachers. What we were able to do in this committee was to bring curricular
concerns to the district-wide committee for study, review and possiblée implementa-
tion. Our board is now demanding that this committee be eliminated because such
study and review is the prerogative of the board and no 1onger subject to negotiations
as the Ridgefield Park case eliminated all permissive areas of bargaining. ’

Camden has 33 schools. An important aspect to any uban area is stability.
Our belief is that unnecessary transfers of personnel is disruptive to the student
and the employee. Yet, it is not unusual in Camden to have over 100 transfers
every summer, transfers that are given notice after August 1. We find it disruptive
for a teacher to learn either in August or in September that he or she will be
teaching in a different school, a different subject, and a different grade level.
Why are there so many transfer8? We don't know. The courts have forbidden us from
hegotiating transfer language that would at least mandate a review of these
transfers.

Just last week a teacher was transferred and given no notice. He arrived
in the school and was told to report elsewhere. Now, that may not seem bad in
itself, but this teacher has no car, he moved to be near the school, and now he
has to take three buses to get to the other school.

In the areas of discipline, also addressed by this bill, we see justice
through due process. Let me relate just one incident for you.

One of my teachers received a letter of reprimand, ana the letter of
reprimand was placed in her file. There was factually incorrect information in
that, and yet a third-party review is impossible under the present structure.

We have had many programs eliminated. In the elementary séhodl, we no
longer have art, physical education, music, guidance and librarians. What this
has done is caused additional workloads for my classroom teachers with no opportunity
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for us to bargain the increased workload.

When I first learned of this hearing, I marked it on my calendar. As I
was doing that, I noticed that today is the Bill of Rights Day. Hopefully, you
‘will take a step to return the rights to public employees that the ‘Legislature
approved initially, and hopefully, you will approve, and the Governor will sign
A-585. We are not seeking something new, dnly the return to us of what initially
was ours and granted by you.

Thank you. Any questions? -

ASSEMBLYMAN PATERO: There aren't any questions.:  Your .testiiony was
very good, and I am glad you brought some of those cases to us. That is what ‘we
are trying to correct in A-585. ‘ '

ASSEMBLYMAN ROD: Excuse me, Mr. Chairman, I have a question.

ASSEMBLYMAN PATERO: Yes. .

ASSEMBLYMAN ROD: I Kknow that the question of transfer was ‘brought up-
twice. One, I think, was September 1, and the other was August 1. Isn't one of
the ‘téasons you have transfers in the school ‘system because you -have to face the
‘enrollment from one year to another, and the summer period of ‘time, and you have
a lot of shift from one school to another, especially in ‘a district like Camden?

MS. SAMANGO: No, I don't think so, because what actually ‘happens 4is
that the transfers occur in such a manner and in such ‘a way that it is quite
suspect. ‘Some transfers are in accordance with what you are saying, but not over
100 ‘every summer -after August 1.

v ASSEMBLYMAN ROD: June, July and August is the énrollment-perioa for ‘the
‘school system. Am ‘I correct?

‘MS. SEMANGO: Yes, but our numbers don't change ‘that ‘heavily. Maybe
from .one school to the other, and even that change isn't ‘that great. The pérson
‘I mentioned just last week was a ‘bilingual teacher in one ‘'school, and now he is
in ‘a bilingual program in another school, and they are going to put someone ‘else
‘in his position, I'm sure. .

"ASSEMBLYMAN PATERO: I also feel that the 'students -are -advised ‘before
August 1 of what 'school they are going to ‘attend, so they have :an idea of just
‘how many students they ‘are going ‘to have in anéther school. ‘So, ‘they ‘should know.

“‘MS. SAMANGO: There may be some changes,lbut the changes after ‘that Aare
‘minute, not ‘enough to warfant that type of transfer that late.

ASSEMBLYMAN PATERO: Okay, thank ‘you ‘very much.

‘MS. .SAMANGO: Thank you.

ASSEMBLYMAN PATERO: I don't ‘know if these ‘people here 'in the audience =--
Aurora Solette and Barbara Hutkins -- did Mr. Rich Egree get back? (no response)
‘Does the Committee have any comments to make? Is there anyone else who wants to
testify?

Just give 'your mname and who you represent.

I A'CK SWEENTE.Y: My name is Jack ‘Sweeney. I represént the ‘New Jersey
‘State Firemens' ‘Mutual Benevolent Association. The FMBA représents over '65% GF
“the fire ‘fighters in New Jersey.

We ‘basically ‘dgree with the position of the NJEA. We support ‘a broadening

‘of 'the ‘scope of bargaining. However, we desire that :any :change in ‘the public-~sector

‘bargaining law specifiéally state that issues that directly affect the safety ‘and

42




health of employees be a mandatory subject of negotiation. The FMBA will submit
additional comments for the record prior to the deadline.

Thank you.

ASSEMBLYMAN PATERO: Very good.

MR. SWEENEY: Are there any questions?

ASSEMBLYMAN PATERO: No, we agree with you. Since there is no one else
in the audience who wishes to speak, I call this public hearing to an end.

Thank you very much.

(Hearing concluded)
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THE SCOPE OF NEGOTIATIONS

The definition of the scope of negotiations for New
dJersey’s public sector has been continuously evolving
since the 1968 enactment of the Employer-Employee
Relations Act. Although, under the Act, PERC has the
primary jurisdiction to determine the negotiability of
specific issues, the principal actor in defining the
boundaries of negotiability has been the. New Jersey
Supreme Court. .

; In its decisions, the Supreme Court has been guided
by the belief that the scope of negotiations in the public
sector must be more limited than that of the private
sector: the public employer, as a government entity,
has special responsibilities to the public not shared by
private employers.! The public employer has a unique

responsibility: to make and implement public policy. .

The Court believes that, within our democratic system,
the public employer must retain accountability to the
public and that matters of public policy are properly
decided by the political process and not by collective
negotiations. Thus, in Ridgefield Park, the Court held
that there are only two categories of negotiations for

“most public employees: mandatorily negotiable terms
and conditions of employment and non-negotiable
matters of governmental policy.?

To determine whether a subject is negotiable, the
Court will balance the legitimate interests of the em-
ployer and the employees. The most recently developed
test of negotiability, defined in Local 195 but evolving
from prior court decisions, is three-pronged. To be
negotiable a subject

e must intimately and directly affect the work and

welfare of public employees;® and

e must not be preempted by a statute or regulation

which speaks in the imperative and leaves noth-

ing to the discretion of the public employer;* and

i ® must not significantly interfere with the exercise

of inherent management prerogatives pertaining

to the determination of governmental policy.?
When the subject intimately affects employees’ work-
ing conditions but does not meet the other two criteria,
it is non-negotiable.

The Supreme Court has also held that non-nego-
tiable managerial prerogatives may not be submitted

to binding arbitration. An arbitrator’s decision is in--

ténded to be final and binding on the board; if arbi-
tration of management prerogatives were permitted,

the arbitrator, a private individual not accountable to
the public, could become the framer of public policy.
Disputes arising out of the application of managerial
prerogatives may, however, be submitted to advisory
arbitration, as this type of decision does not result in a
final determination of public policy. The Court, in
Bernards Township,® described the advisory arbi-
tration process as protecting employees’ interests
without encroaching on the employers’ authority to set
governmental policy. ‘

As of September 1982, Court decisions and PERC
determinations have held that the following are man-
datory topics of negotiations. Remember—you must
negotiate these issues but you do not have to concede
unless you wish to do so. ‘

Advisory arbitration for the application of management
prerogatives to individual employees

After school teacher-only workshops

Agency shop

Committees on non-negotiable topics that have merely
advisory authority

Compensation _

Disciplinary procedures for employees that do not infringe
upon management’s right to dxsclplme

Duty free lunch

Evaluation procedures that do not contravene statute or
administrative code

Fair dismissal procedures

Fringe benefits, including benefits for RIFfed teachers if
incorporated into the contract

Grievance procedures

Holidays

Holdback of salary

Hours

Insurance, including disability income

Job security (for employees not covered by tenure) -

Length of the collective bargaining agreement

Merif pay

Payment for unused accumulated sick leave

Past practice

Personal leave

Personnel file, access to

Physical and mental exam, beyond statutory authority

Physical facilities and working conditions, smoking in
teachers’ lounge

A

1 In the Matter of Local 195, IFPTE, AFL-CIO v. State of New Jersey, 88 N.J. 393, 1982; Paterson Police P.B.A. Locul No. I v.
Paterson,» 87 N.J. 1981; Ridgefield Park Education Association v. Ridgefield Park Board of Education, 78 N.J. 144 (1978)

2. Negotiations involving police and fire employees are controiled by a spechic statute providing for a third class of subjects, termed
‘“permissive topics of negotiations,” which include certain management prerogatives.

3. Board of Education of Woodstown-Pilesgrove v. Woodstown-Pilesgrove Education Association, 81 N.J. 582 (1980)

4. State v. State Supervisory Employees Association, 78 N.J. 54, 1378

. 5. Paterson, and Woodstown-Pilesgrove
6. Local 195, 88 N.J. 393
7. State of New Jersey, cert. denied 1982

8. Bernards Township Board of Education v. Bernards Township Education Asociation, 78 N.J. 311, 1979

Reprinted from Negotiations .v8:

T L




Posting procedures

Preparation periods

Procedures for selection and promotion of depattment
. chairpersons, other positions

Representation for teacher conferences, other meetmgs
Sabbatical leaves

Safety issues

Salary guide, initial placement, credit for experience
Sick leave, above the statutory minimum
Teacher-pupil contact time

Teaching periods, number of

Transfer and assignment procedures

Union business, time off for, use of prep period
Tuition reimbursement

Vacations

Workload

Work day, length of

Work year, length of®

Zipper clause

The following items have been determined to be
illegal topics of bargaining because they involve mat-

ters of educational policy or inherent management

prerogatives:

Absenteeism and tardiness policies

Academic calendar

Affirmative action plans

Application of evaluation criteria

Assignment

Audio-visual equipment, use of

Budget formulation

Class size

Contact time for students

Curriculum

Decision to assign bus, cafeteria, corridor and playground
supervision »

Decision to reschedule snow days in teacher vacation
period

Decision to go to spht sessions

Discipline

Evaluation, advance notice of observation and who
evaluates
Extracurricular activities, assignment of

_Facilities relating to the education process

Impact?® of non-negotiable decisions

Lesson plans, format of and scheduling of submission
Productivity studies

Qualifications for employment

Qualifications for increment

Qualifications for promotion

Staffing, number of employees

Student safety

Student testing

Subcontracting

Supervision, of employees by department chairperson
Transfer, decisions and criteria

Use of teacher aides

The following items have been held to be illegal

topics of bargaining because they contravene specific
statutes or regulations:

Composition of the bargaining team

Decision to RIF

Early retirement incentives

Evaluation criteria

Extended sick leave

Impact of RIF on remaining teachers, and on RIFfed
teachers

Maintenance of membership clauses

Non-renewals

Parity

Pensions

Procedures for RIF

Religious leave (paid), if not charged to general personal
leave or vacation

Seniority provisions inconsistent with Title 18A

Sick leave, use of for other than statutory purposes

Student grievance procedures

Sunshine bargaining as a precondition to negotiations

Withholding of increments

9. This is generally mandatory for public employees, however, for teachers it is mandatory only to those days in excess of the 180

minimum required for state aid.
10. Impact was declared illegal under Woodstown-Pilesgrove

New Jersey S
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| NJSBA ANALYSIS
OF THE NJEA SAMPLE AGREEMENT
FOR 1983-84

The NJEA is not issuing a revised Sample Agreement this year. Our
analysis of the Sample Agreement, on the other hand, is substantially
revised, because of changes in the laws governing negotiations and in
trends and patterns in bargaining demands. Use our analysis when
reviewing your present contract as you prepare for negotiations, and when
~reviewing the union’s proposals and counterproposals.

In addition, be certain to analyze any proposed changes in your present
contract in the context of the rest of the contract. A particular proposal
might be acceptable on its own, but becomes unacceptable when viewed
in tandem with otiier parts of the contract.

On the left of each page-appears the text of the NJEA Sample
Agreement. On the right of each page appears our commentary. Refer-
ences to PERC refer to What Every School Board Member Should
Know About the PERC Law (copyright 1979, NJSBA); references to
Administering the Negotiated Agreement refer to Volume 7 in
NJSBA'’s School Board Library Series (copyright 1980).
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PREAMBLE
. This-Agreement entered into this ' day of .
19 by and between the Board of Education of ,The City
" of ' , New Jersey, hereinafter called the “Board » and :
Assoplatlon, hereinafter called the “Association.”
WITNESSETH:
WHEREAS, the Board and the Association recognize and declare that provid-
: mg a: quaht 'educatmn for-the students of the School District

is "their. ary aim and that the character of such education depends pre-
dommantly upon the . quahty of teachmg, the. avmlabxhty of materials, the func-
tional utility of facxlmes, the release of imagination in planning, the application of
‘ democratnc processes in admnmstratxon, and the maintenance of high morale among
the teaching faculty. and

WHEREAS; the members of the teaching profession are pamcularly qualified
to advise ‘the formulatxon of policies and programs designed to improve educational
s;endards, and '

WHEREAS the Board has an obligation, pursuant to Chapter 303, Public
Laws 1968 to negotiate with the Association as the representative of employees
heremafter designated with respect to the terms and condmons of employment, and

WHEREAS,; the parties have reached. certain understandings which they desire
to conﬁrm in this Agreement be it

' RESOLV’ED in consxderanon of the following mutual covenants, it is hereby
agreed as follows :

Article I, Recognition

A. Unit
The Board hereby recogmzes the Association as the exclusive and sole represent-
ative for collect.xve negotiation concerning grievances and terms and conditions of
employment for all personnel whether under contract, on leave, on a,per diem basis,
employed or to ‘be, employed by the Board, but excludmg

(Insert positions exclu_ded from the negotiating unit.)

32
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<l This section notes the date the
contract was entered and is standard .
and acceptable.

The primary purposes of a labor
agreement are: (1) to state the terms
and conditions of employment.of
employees; (2) to place limitations on
the abillty of the employer-to change
those terms and conditions; and (3) to
specify certain kinds of duties or
requirements of employees. Ita clause
in the contract does not fulfill one or
more of these purposes, it is
extraneous.

The first two whereas clauses are
iliegal topics of negotiation. Fairview
Board of Education, PERC No. 80-18.

The clauses in this section are
extraneous. It is better deleted
inasmuch as it may be used.by an
arbitrator or other third party to modify
the meaning of the Agreement. The
General Counsetl of the NEA states:
“From a strict legal point of view they,
are not necessary. They may, however,
be.viewed by an arbitrator or a court as
providing a clue.to the.intention of the.
parties in construing ambiguous
-provisions in the agreement. If such
statements are to be included,
therefors, the language should be
carefully drafted.” (See The Law and.
Practice of Teacher Negotiations,
3:16, cited in Bibliography, earlier.)

-<e= Thisg is standard language.

< The definition of the bargaining unit
is very important. The board has.the
same right as the union to.insist upon
the proper negotiation unit. The.unit
should be limited to classifications of
employees which have what is called a
“community of interest.” In a teachers’
unit, this would include all certificated
teaching personnel under contract. The
unit may also include nurses,
psychologists, and social workers, The
unit will differ from district to dlstrict

A few.districts have “mixed umktsu
containing certificated personnel and
some.or all of the non-professional
employees in the district.

Under Chapter 123, the
superintendent and assistant
superintendent must be excluded from




B. Definition of Teacher

Unless otherwise indicated, the term “‘teachers,” when used hereinafter in this
Agreement, shall refer to all professional employees represented by the Association
in the negotiating unit as above defined, and references to male teachers shall
include female teachers.

Article II, Negotiation of Successor Agreement

A. Deadline Date
The parties agree to enter into collective negotiation over a successor Agreement in
accordance with Chapter 123, Public Laws 1975 in a good-faith effort to reach
agreement on all matters concerning the terms and conditions of teachers’ em-
ployment. Such negotiations shall begin not later than August 1 of the calendar year
- preceding the calendar year in which this Agreement expires. Any agreement so
negotiated shall apply to all teachers, be reduced to writing, be signed by the Board
and the Association, and be adopted by the Board.
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all bargaining units. Confidential
employees aiso are excluded from
bargaining units under Chapter 123.
Should the board have any questions
concerning the appropriateness of the
bargaining unit as constituted, it may
file with PERC a paetition for clarification
of unit. In addition, new supervisory
bargaining units may notbe _
represented by unions which admit
non-supervisors to membership (such
as the NJEA). Nor can a unit formed
after 1968 contain supervisors and
non-supervisors. PERC has recently
held that persons designated to
evaluate teachers are supervisors
under the PERC iaw and may not
remain in the teachers’ bargaining unit.
Cinnaminson, D.R. No. 81-39. (For a
full discussion of bargaining units see
PERC, Chapter Two, “Represen-
tation.”)

PERC's Director of Representation
has ruled that substitute teachers who
meet certain strict criteria have the
right to negotiate under Chapter 123.
Bridgewater-Raritan Board of
Education, D.R. No. 79-12.

For more information on bargaining
units, see “Bargaining Units:
Consolidation, Severance, and
Additions,” at page 13 of this book.

<ste- Paragraph B means that every right

granted a classroom teacher applies
equally to all professionals who are not
classroom teachers. The board may
wish to reserve certain rights and
privileges only to classroom teachers
and/or to full-time employees, such as
preparation periods or tuition
reimbursement. Whether or not you
have such a definition, be careful to
specify when a contract clause does
not apply fo all employees.

t=>  Under the Rules and Regulations of
PERC, there is now a beginning date
for negotiations on successor
agreements. This year it is December 7.
If the parties agree to begin at a later
date they may do so.

The Sampie Agreement would begin
bargaining on or before August 1st. In
effect, boards would be bargaining
over a successor to a contract which
has not even taken effect. Whiie
timing of negotiations is within the
power of the parties subject only to

PERC's rules, this last point should be
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B. Grants from Federal.or ‘State Agencies

The Board agrees that the procedure set forth in this ARTICLE shall
to the:detérmination.and implementation-of the-grants to'be requested by the Board
pursuant to any federal .and/or :state laws, provided; however, that the relevant

time-table shall ‘be shortened if necessary to comply with time requirements in

making. or-processing applications under ‘the relevant federal or state laws.

.C. Increase in State Aid

The ‘Board agrees to'reopen negotiations and ‘permit amendments to any gection of
‘this Agreement whenever state ‘and/or federal funds in .addition to and/or in excess
of -those :amounts previously anticipated for the fiscal year(s) covered by this
Agreement ‘have ‘been -appropriated. The Board shall so.inform :the Association
within five (5) days -of its notification of the amounts to be received in such
-subsequent state .and/or federal appropriation.

D. ‘Modification
This ‘Agreement shall not be
an instrument in writing .duly executed by both parties.

Article III, Grievance Procedure

LA?

'8x“

be -a_pplic:able‘+>

modified in whole or in part by the parties except by

L
T

kept in mind. Generally it is better for
boards to begin negotiations.late:in:the
Fall. If proposals are exchanged in
December and actual negotiations are
begun in January, sO much the better.
For an explanation as to why we:advise:
this, see “When to Start Bargaining” in
Negotiations 1881.

Regarding the last sentence: you
should always notify the union priorto
niegotiations that the full board ot
-education retains the right to ratify or
reject any agreements reached during
.negotiations. Boards should not agree
to.aclause like this last sentence.

Boards should reject B. and C. These
call for automatic reopening of a
contract in certain circumstances.
When the contract is reached, itis
preferable that it resolve all issues for
its entire term. No mention is made, itis
noted, of reopening negotiations inthe
event of a decreasein State or Federal
aid. No New Jersey boards have
agreed to such a clause.

Section D. is a standard clause and.
should be retained in the agreement.

The grievance procedure may be the
most important section of any contract.
ideally, a grievance procedure will
define a grievance. identify who may
file a grievance, set atime limit on the
filing of a grievance and detail
individual steps through which a

grievance must.pass. Grievance

procedures can providea positive
means for resolution of disputes.
‘For a thorough analysis of the legal

.and practical considerations that attect

grievance procedures, see
Administering the Negotiated
Agreement, pp. 1-24. This book also

contains-a sample griev_ance.p.roc_edure

at Appendix D which modifies much.of .

-the'NJEA Sample Agreementianguage

to make it more workablefor school
boards and administrators.




A. Definitions <f The definition of a grievance should

1. Grievance
A “grievance” is a claim by a teacher or the Association based upon the interpreta-
tion, application, or violation of this Agreement, policies or administrative decisions
and practices affecting a teacher or a group of teachers.

9%

be limited to the mandatory definition
of grlevance established in the ’
Supreme Court's Wast Windsor o
decision, 78 N.J. 98 (1978). In that case
the Court stated that ali grievance
procedures must permit grievances
over the interpretation, application or
alleged violation of negotiated
agreements, board policies and
administrative decisions affecting
employees’ terms and conditions of
empioyment. A later case permits
employers to negotiate a grievance
procedure over non-terms and
conditions of empiloyment, such as
class size, as long as such a procedure
does not end in bindling arbitration.
Bernards Township, 79 N.J. 311

| (979).

Therefore, it a board does not
specifically limit its grievance
procedure to terms and conditions of
employment, it risks having PERC or an
arbitrator misinterpret it to allow
grievances over virtually any toplc at
all, as long as such grievances do not
proceed to binding arbitration. This risk
Is especially high if your present -
grievance procedure ends in advisory
arbitration. See Watchung Hills
Regjonal, PERC No. 81-86.

To avoid this problem, delete the
NJEA Modei Agreement phrase, “a
teacher or group of teachers” and
substitute, “the terms and conditions of
employment of a teacher or group of
teachers.”

Even with this definition of a
grievance, a board shoulid not agree to
permit all such grievances to go to
binding arbitration. (Binding
arbitration, of course, is a negotiable
topic, not a mandate. You may have
binding arbitration for some, all or none
of the grievances in your district that
concern terms and conditions of
employment.)

Boards which have agreed to an
arbitration clause should only agree
to submit grievances to binding
arbitration which arise under the
express terms of the agreement.
Grievances over “board policies and
administrative decisions and practices”
should not fall under an arbitration
clause.

Grievances concerning “policies”
should start and end with the board.
Grievances concerning “administrative
decisions” might start with the
administrator responsible for the
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2. Aggrieved person
An “aggrieved person” is the person or p
3. Party in interest
A “party in ifitetest” is the person or pefsons m
including the Association or the Board, who mig

30¢1
against whom action might be taken in order to resolve the claim.

B. Purpose )
The purpose gecure, ‘at the lowest possible level, equitable

of this procedure is to : :
from time to time ‘arise affecting teachers.

ersons or the Association making the claim.

aking the claim and any person
ht be required to take action or

decision and end with the board.
Grievances over statutes and
regulations should start with the
superintendent and end at the board,
subject to appeal to the appropriate
administrative agency. See
Administering the Negotiated
Agreement, pp. 18-23.

Boards should avoid agreeingto a
grievance definition that includes
“practices” as grievable, because the
word is too ambiguous: consistent
practices, known practices, bullding
practices, grade practices, random
practices or individual supervisor
practices?

Who May File a Grlevance: The
Supreme Court decided on August 3,
1978, that the majority representative
union has the constitutional and .
statutory right to present grievances on
behalf of employees, and that this right
cannot be waived through contrary -
contractual language. The case,
involving the Red Bank Reglonal
Board of Education, 78 N.J. 122, thus
prohibits the negotiation of a clause to
restrict the filing of grievances to
individual employees. The Court
decision assumed that individuals have
a concurrent right to present
grievances themselves; it did not
address whether a union canfilea
grievance against the wishes of the
affected employee.

It

The purpose of the grievance
procedure is not to achieve “equitable”
solutions, but to resolve differences

solutions to the problems which ‘may ) v X \er
Both parties agree that these proceedings will be kept as informal and confidential | concerning the rights of the parties
‘g8 thay be appropriate-at any level of the procedure. regarding the terms and conditions of
~ employment of the employees covered

C.'Procedire
. 1. Tiine limits
“T'he number of days indicated at

The : ‘each level should be considered as-a maximum and
Jevery effort ‘should be made to expedite the-proceas. The time limits'specified may,
however, be extended by mutual-agreement.

2. Year end ‘griévances

1In the eventa grievance is filed at such time ‘that it cannot be processed through all

‘the steps in ‘this grievarice procedure by the end of the school year, and, if left

%
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by the contract. The sam ple language
grants unlimited discretion to an
arbitrator to fashion an “eq uitable”
solution according to his or her
personal definition of justice. Thisis too
broad a grantof-authority toan
arbitrator.

Time Limit: The Sample Agreement
places tigid time limits on the board’s
-administrative personnel but places no
time limit on the grievant. Itisin the

interestof the parties thatatime
Jimitatior be placed in the.contract. i
you find that you do not have-enough
time at'any step to adeq uately consider




unresolved until the begmmng of the following school year, could result in
irreparable harm to a party in interest the time limits set forth herein shall be
reduced so that the grievance procedure may be exhausted prior to the end of the .
school year or as soon thereafter as is practicable.

3. Level one—principnl or immediate superior
A teacher with a grievarice shall first discuss it with his principal or immediate
superior, either directly or through the Association’s designated representative,
with the objective of resolving the matter informally.

4. Level two—superinwndent

If the aggrieved person is not satisfied with the disposition of his grievance at Level
One, or if no decision has been rendered within five (5) school days after the
presentation of the grievance, he may file the grievance in writing with the
Association within five (5) schools days after the decision at Level One or ten (10)
school days after the grievance was presented, whichever is sooner. Within five (5)
school days after receiving the writter grievance, the Association shall refer it to the
superintendent of schools.

11x
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a grievance, propose different time
limitations. The contracts in the private
sector often place a 3 day limit on the
initial filing of grievances. While this
may seem unduly restrictive, two weeks
would not seem so. This time limit
should appear prior to or in the first
step of the procedure.

The phrase “should be considered”
is unnecessary and should be replaced
by the word “is".

The Sample Agreement’s procedure
begins with the principal or inmediate
superior and goes on to the '
superintendent. Those boards which
have department chairmen may wish to
involve these supervisors in the
grievance procedure.

The practice in nearly all districts In
New Jersey is to provide that the board
of education is a formal step in the
grievance procedure, hearing
grievances appealed beyond the
superintendent’s level. Most boards
teel it is their obligation to receive and
act on employee grievances directly.

There is another school of thought,
however, which states that a board
should engage only in policy-making :
and that grievances are really only
concerned about the implementation
of the board's policies, which is an
administrative function.

If your board believes that it spends
too much time reviewing employee
grievances, consider negotiating
yourselves out of the process. Instruct
your chief school administrator to
consult with you on the more complex
grievances, and to use his
administrative judgment on the others.
For some boards, removing
themselves from grievance handling
may “de-politicize” districtlabor
relations substantially, as well as free _
up board time for policy functions while -
buttressing the authority of the
administration. It may be particularly
appropriate for the board to delete .
itself from the grievance procedure if
most grievances the board handles
proceed to arbitration anyway.

Theappropriate role for the board in
your district's grievance procedure will
depend on the number of grievances
that arise, your relations with the
administration and the union and the
other demands on your time.




5. Level three—arbitration

(a) If the aggrieved person is not satxsﬁed with the disposition of his
grievance at Level Two, or if no decision has been rendered within ten (10) school

days after the grievance was delivered to the superintendent, he may, within five (5)
school days after a decision by the superintendent or fifteen (15) school days after
the grievance was delivered to the superintendent, whichever is sooner, request in

writing that the Association submit its grievance to arbitration. If the Association
determines that the grievance is meritorious, it may submit the grievance tc
arbitration within fifteen (15) school days after receipt of a request by the aggrieved
person.

(b) Within ten (10) school days after such written notice of submission to
arbitration, the Board and the Association shall attempt to agree upon a mutually
acceptable arbitrator and shall obtain a commitment from said arbitrator to serve.
If the parties are unable to agree upon an arbitrator or to obtain such a commitment
within the specified period, a request for a list of arbitrators may be made to the
American Arbitration Association by either party. The parties shall then be bound
by the rules and procedures of the American Arbitration Association.

(¢) The arbitrator’s decision shall be in writing and shall be submitted to

‘the Board and the Association and shall be final and binding on the parties.

(d) In the event that arbitrability of a grievance is at issue between the <@

pames jurisdiction to resolve the issue shall rest solely with the arbitrator selected
in accordance with the provisions of Section C.5 (b) of this A-ticle.
(e) The costs for the services of the arbitrator, including per diem

expenses, if any, and actual and necessary travel, subsistence expenaze ard the cost

of the hearing room shall be borne equally by the Brard and th» Asscciation. Any
other expenses incurred shall be paid by the party incurring same.
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<t Boards differ on whether they desire
- to have themselves, advisory or binding

arbitration as the last step of the
grievance procedure. 35% of school
boards have not agreed to binding
arbitration. No board is required to
agree to binding arbitration. Prior to
doing so you should t-e sure that you
can operate the school system
adequately with the definition of &
grievance and the contract clauses to
which you have agreed. Binding

" arbitration can prove harmful

especially where you have agreed to a
""savings clause,” or & “past practice
clause.” Remember, no matter how
responsible you believe the union to
be, expect the organization to seek the
most favorable (in their eyes)
interpretation of a given clause. Can

~ you now live with thatinterpretation?

The amount of no or yes answers you
give to this question may help you
determine wheéther you desire to agree
to binding arbitration.

If the union is intent on gaining
binding grievance arbitration, they
should be willing to remove any “past
practice” clause. In addition, the board
should insiston a “no strike or work
stoppage” clause.

If you have agreed to binding
arbitration, it is now critical because of
the West Windsor decision to limit
such arbitration to the “express terms
of the written Agreement.” Whether or
not you have done that earlier in your
procedure, you shouid do it here aiso.
See Administering the Negotlated
Agreement, p. 22, for sample
language.

The following language should also
be contained in any arbitration clause
to limit the arbitrator to his or her
proper role: “The arbitrator shall be
limited to the issues submitted and
shall consider nothing else. The
arbitrator can add nothing to nor
subtract anything trom the Agreement
between the parties.”

Boards should rot agree to 5.d. This
clause is designed to remove PERC
and the courts from making decisions
on what is negotiable and arbitrable,
and is not in the bast interest of the
board. 5.e. is standard. See
Administering the Negotiated :
Agreement, pp. £3-85 and pp. 131-133
for a detailed discyssion of arbitrability.



D. Rights of Teachers to Representation
1. Teacher and association

Any aggrieved person may be represented at all stages of the grievance procedure by

himself, or at his option by representative(s) selected or approved by the Associa-
tion. When a teacher is not represented by the Association, the Association shall
have the right to be present and to state its views at all stages of the grievance
procedure.

2. Reprisals
No reprisals of any kind shall be taken by the Board or by any member of the
administration against any party in interest, any representative, any member of the
Association, or any other participant in the grievance procedure by reason of such
participation.

E. Miscellaneous
1. Group grievance
If, in the judgment of the Association, a gnevance affects a group or clasa of

" teachers, the Association may submit such grievance in writing to the super-

intendent directly and the processing of such grievance shall be commenced at
Level Two. The Association may process such a grievance through all levels of the
grievance procedure even though the aggrieved person does not wish to do so. -

2. Written decisions
Decisions rendered at Level One which are unsatisfactory to the aggrieved person
and all decisions rendered at Levels Two and Three of the grievance procedure shall
be in writing setting forth the decision and the reasons therefore and shall be
transmitted promptly to all pames in interest and to the Association. Decisions

rendered at Level Three shall be in accordance with the procedures set forth in

Section C, paragraph 5 (c) of this ARTICLE.

: 3. Separate grievance file :

All documents, communications and records dealing with the processing of a
grievance shall he filed in a separate grievance ﬁle and shall not be kept in the
personnel. file of any of the participants.

4. Forms
Forms for filing grievances, serving notices, taking appeals, making reports and
recommendations, and other necessary documents shall be prepared jointly by the
superintendent and the Association and given appropriate dxstnbutlon so as to
facilitate operation of the grievance procedure.
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D.1. This is standard language. The
first sentence is a paraphrase of law
regarding the right to Association
representation. It implies, however, that
an employee can demand to represent
himself during arbitration, not likely the
intent of the clause. The second
sentence is general labor relations
practice.

D.2. is a paraphrase of law. These
protections are guaranteed by the law °
and need not be included in the
contract. The inclusion of such a clause
implies that, without the clause, the
board would engage in reprisals
against employees for flling grievances.
Agreeing to the clause indicates to your
staff that the union has won for them
protection against board retaliation
which, in fact, wouldn’t occur anyway.

-tT-» E.1. Note that the grievance would
b

egin with the superintendent rather
than the principal or immediate
supervisor. This would be acceptable,
with this addition at the end of the first
sentence: “where the administrator
handling grievances at Leve! One of
this procedure does not have the
authority to resolve the grievance.”

The second sentence is merely

. negotiable beyond Levei One of the

procedure. There is no statutory right
for a union to process grievances
beyond Level One.

<= E.2. You retain the fiexibility to agree

on various approaches to your
procedure. Some boards have highly -
formalized procedures, with written
answers on prepared forms. Others
find an informal approach more useful
- Use what works for you.

<% The joint agreement on forms for

filing grievances is a standard
procedure. However, there need be no
agreement to jointly constructforms for -
the balance of items listed in E.4. Of
course, E.4.'s last few phrases might
require a board to distribute grievance
torms on a regular basis, a thoroughly

" ridiculous act.
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Meetings end hearings -

ings and hearmgs 'under this procedure shall not be conducted in pubhc
shall mclude only such parties in interest and their designated or selected
px-ese tatlves, heretofore referred to in this ARTICLE. .

Article IV, feacher Rights

'A Rights and Protection in Representation
Pursuant to Chapter 123, Pubhc Laws 1975, the Board hereby agrees that every
yee of the Board shall have the right freely to orgamze join and support the
ciation and its affihat& for the purpose of engaging in collective negotiations
,ncerted activities for mutual aid and protectxon As a duly selected

deplriveier coerce any teacher in the enjoyment of any nghts conferred by Chapter
123, ‘Public Laws 1975 or other laws of New Jersey or the Constitutions of New
ey antg the Umted St.ates that it shall not dxacnmmate against any teacher with

ssoc'atlon and 1t.s affihates, collectxve negotiations with the Board, or his

mstlt tion of any gnevance, complaint ‘or proceeding under this Agreement or -
otherwwe w:th respect to any terms or conditions of employment.

B. Statutory Savings Clause - :

No ing contamed herem shall be construed to deny or restrict to any teacher such
nghts as he may have under New Jersey School Laws or other applicable laws and
regulatxons The nghts granted to teachers hereunder shall be deemed to be in
addition to those provided elsewhere.

%

A “Sample Grievance Form” is
‘contained in Admtnletertng the
Negotleted Agreeme 200

<l E 5.isa standard  clause. cannot be

used, however, to deny an employee
any rights he has under the "Sunshine
Law” to compel a public discussion of
his grievance. See New Milford Board
of Education, PERC No. 81-36.

<L» This is an example of an unnecessary

commitment toa paraphras of law.
The PERC law provides: “Except as
hereinafter provided, public employees
shall have, and shall be protected in the
exercise of, the right, freely and without
fear of reprisal, to form, join and assist
any employee organization or to refrain
from any such activity.” Note that the
Sample Agreement language does not
protect employees who don't join the
NJEA, although the PERC law does.
School boards should also avoid the
phrase beginning on the fourth line of
paragraph A: “and other concerted
actjvities for mutual aid and
protection.” This is not defined, butis

-an addition to the PERC law Ianguage,

and could be used by the union to
justify illegal job actions and strikes.

Note that paragraph A incorporates.
not only the PERC law, but also all
“other laws of New Jersey or the
Constitutions of Naw Jersey and the
United States”! Pzragraph B.
incorporates all “other applicable laws
and regulations,” meaning Federal
statutes.
~ Boards should qenerally refrain from
placing statutory provisions in labor
agreements, Certainly, your contract
shouldn’tincorporate by reference
Federal statutes, nor the State and
Federal constitutions. If references
must be made to law, they should be.
speciflc references, not paraphrases.
Furthermore, boards should think twice
before agreeing to. allow arbitrators to
make determinations on the meaning
of statutes. An arbitration clause thatis
limited to the “terms of this agreement" ‘
would probably permit an arbitrator to
rule on alleged violations of statutes
which are referenced in the agreement.
The arbltration clauge can be as
narrow as the parties make It

You can exciucie disputes over

‘statutory terms and conditions of



C. Just Cause Provision :
No teacher shall be discharged, disciplined, repnmanded reduced in rank or
compensation, or deprived of any professional advantage, or given an adverse

" evaluation of his professional services without just cause. Any such action asserted

by the Board, or any agent or representative thereof. shall be subject to the
grievance procedure herein set forth.

15x
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employment from arbitration with
language such as the following:

Alleged violations of Article V. A. and

B. may be appealed before the

Public Employment Relations

Commission, the State

Commissioner of Education, the

State Board of Education, or other

appropriate legal forums, and shall

not be arbitrable under Article Ill of
this agreement.

If your contract presently has clauses
such as A. and B. above, and the union
adamantly refuses to 1) delete them
(your first choice) or 2) make them not
arbitrable (your second choice),
consider a third option. Limit the
employee to a choice of arbitration or
some other legal forum, but in no case
both. Certainly a negotiated agreement
can block an employee’s access to
arbitration when he chooses togotoa
governmental agency or the courts,
since arbitration can be as narrow as
the parties agree to make it. Under the
State of New Jersey decision, 78 N.J.
54 (1978), it may be that an employee
can waive his access on a certain issue
to a statutory forum such as the
Commissioner of Education as the quid
pro quo for arbitrating a grievance on
that issue. The following language
would have this result:

An employes who chooses to

arbitrate a grievance alleging a

violation or misinterpretation of this

clause shall be precluded from
submitting the same grievance or
complaint to any other legal forum.

An employee who files a grievance or

complaint in any other legal forum

regarding the rights delineated in this
paragraph shall be precluded from
submitting the same grievance to
arbitration.
Consult your attorney if you are
interested in this approach.

Virtually all of paragraph C. involves

illegai topics for negotiations.

° The decision to non-renew a teacher
for poor performance is not

- arbitrable. Bathlehem, PERC No.

80-5.

¢ The decision to non-renew a teacher
due to a RIF is not arbitrable.
Maywood, 168 N.J. Super. 45.
(1979).

¢ Withholding of increments cannot be
grieved to binding arbitration.
Bernards Twp., 79 N.J. 311 (1979).

o Professional advantages, if referring
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D. Required Meetings or Hearings

Whenever any teacher is required to appear before any administrator or supervisor,
Board or any committee, member, representative or agent thereof concerning any
matter which could adversely affect the continuation of that teacher in his office,
position or employment or the salary or any increments pertaining thereto, then he
shall be given prior written notice of the reasons for such meeting or interview and
shall be entitled to have representative(s) of the Association present to advise him
and represent him during such meeting or interview. Any suspension of a teacher
pending charges shall be with pay.

E. Evaluation .of Students et
The ‘teacher shall maintain the exclusive right and responsibility to determine
grades and -other evaluations of students within the grading policies of the

School District based upon his:professional judgment of available criteria pertinent
to any -given subject area or activity to which he is responsible. No grade or
evaluation-shall be changed without -approval of the teacher.

B>

léex

to assignments, or to the availability
of aides, is non-negotiable. Rahway,
PERC No. 79-30; North Bergen,
PERC No. 82-109.

e Transters are not arbitrable.
Jefferson, PERC No. 80-21.

» Discipline (and reprimands are a
form of discipline) is not arbitrable.
State of New Jersey, 179 N.J.
Super. 146 (1979), cert. denied 89
N.J. 433 (1982).

o Adverse evaluations are not
arbitrable. Mahwah, PERC No.
81-44.

Reductions in rank or compensation,
if for disciplinary reasons, would also

" benon-arbitrable. Thus itis uncertain

what, if any, topics could legally be
subject to a just cause standard before
an arbitrator. Because of the
complexity of this issue, please seek
guidance prior to even discussing this
clause in negotiations. ’

An employee has a statutory right to.
representation in an investigatory. '
meeting which he reasonably believes
could result in discipline. North Warren
Reglonal Board of Education, PERC
No. 79-9. Much of this g!ause is
therefore unnecessary. But note that
this right does not apply to evaluation
conferences. Before agreeing to any
clause such as this, boards should

" insist on knowing exactly what

meetings the unior has in mind.

The Ridgefield Park decision
renders this an illegal subject. But even
prior to that decision, it seemed clear
that the clause was a violation of law. In
a decision by the Acting Commissioner
of Education in July, 1977, the following

appeared:

It is.essential that local boards must
retain such authority.of review to
prevent assignment of unreasonable
or arbitrary grades. The acts of
teachers may neither be insulated
from administrative review.of their
supervisors and administrators nor
from quasi-judicial review by the
Commissioner or judicial review by
the courts. Talarsky v. Edison
Township Board of Education, 1977
S.L..D..862.




F. Criticism of Teachers
Any question or criticism by a supervisor, admmlstrator, or board member of a
teacher and his instructional methodology shail be made in confidence and not in
the presence of students, parents, or other public gatherings.

G. Association Identification
No teacher shall be prevented from wearing pins or other identification of
 membership in the Association or its affiliates.

Article V, Association Rights and Privileges

A. Information

The board agrees to furnish to the Association in response to reasonable requests
from time to time all available information concerning the educational program and
the financial resources of the district, including but not limited to: class size,
number of specialists, annual financial reports and audits, register of certificated
personnel, tentative budgetary requirements and allocations, agendas and minutes
of all Board meetings, census data, individual and group teacher health insurance
premiums and experience figures, names and addresses of all teachers, and such
other information that shall assist the Association in developing intelligent,
accurate, informed and constructive programs on behalf of the teachers and their
students, together with information which may be necessary for the Association to
process any grievance or complaint.

B. Released Time for Meetings <

Whenever any representatwe of the Association or any teacher participates during
working hours in negotiations, grievance proceedings, conferences, or meetings, he
shall suffer no loss in pay.

C. Use of School Buildings <

The Association and its representatives shall have the right to use school buildings

o

Cad

o

at all reasonable hours for meetings. The principal of the building in question shail
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‘et This section, if enforced in every

case, probably would run counter to
the Sunshine Law. Court decisions
have determined that it is the individual
employee who can select or reject
public discussion of a personnel
matter. The union cannot waive
individual rights. If a teacher, for
example, desires a discussion of his or
her teaching performance to be held in
public, the intent of this clause wouid
have to be violated by the board as it
complied with the Open Pubilic
Meetings Act.

A. goes well beyond the legal
requirements to provide information.
First, the union’s right to certain
information will rest on an
interpretation of Chapter 123.
Therefore, there is no need for this
clause in the contract. Second, the
sample language guarantees that the
board will supply data that has little or
no relevance to collective negotiations.
Particularly disturbing Is the reference
to “tentative budgetary requirements.
and allocations,” whatever that means.

Unions generally have aright to
information possessed by the employer
which is reasonably needed to carry
out the union’s duty to-negotiate on
behalf of its members or to fairly
process grievances. If you are
presented with a demand which you
believe goes beyond these standards,

- consulit your board attorney or

professional negotiator.

The reference in the latter part of this
clause to “developing intelligent,
accurate, informed and constructive
programs on behalf of the teachers and
their students” is inappropriate in a
labor contract and is probably an illegal
toplic of negotiations.

The balance of Article V grants
certain rights to the union. You are
under no legal obligation to grant any
of these rights. '

B. could be agreed to if the “no loss
of pay" provision covered employees
mutually scheduled to participate in
union activities.

C.inits “no approval” section could
substantially interfere with the
educational and/or extracurricular




be notlfied in advance of the time and place of all such. meetmgs No approval shall
be- requn‘ed '

D. Use of School Equipment

The Association shall have the right to use school facilities and equipment,
including typewriters, mimeographing machines, other duplicating equipment,
calculating machines, and all types of audio-visual equipment at reasonable times,
when such equipment is not otherwise in use. The Association shall pay for the
reasonable cost of all materials and supplies incident to such use, and for any
repalrs necessxtated as-a result thereof.

<

E. Bulletin Boards -
The Assocmtxon shall have, in each school building, the exclusive use of a bulletin
board in each’ faculty lounge and teachers’ dining room. The Association shall also
be’ assigned adequate space on the bulletin board in the central office for
Association” notices. The location of the Association bulletin boards in each room
shall be designated by the Association. Copies of all materials to be posted on such
bulletin boards shall be given to the building principal, but no approval shall be
requn'ed

F. Mail Facilities and Mail Boxes <*

The Assocxatxon shall have the nght to use the inter-school mail facilities and school
mail boxes as'it deems necessary and without the approval of building principals or
other members of the administration.

G. Office. Space

The. Association shall be provided without cost to. it, with adequate office space in
a:building at a location and. of a description to be mutually agreed upon. The
Association shall be allowed to install a telephone in such office at its own expense.

H Leave for Association President

"The Board shall grant up to full leave with pay to the president of the Assgociation
durmg his term in office according to a schedule submitted by the. president prior
to the begmmng of each school year. )

1. Released Time for Faculty Representative <

The Board shall provide up to ( ) hours per week of released time
to a faculty representative designated by the Association in each buxldmg to
perform his functions. as Association representative in. the. enforcement of this
Agreement. Said. time shall be in addition to regularly scheduled preparation time
and lunch penod as provided in this Agreement.

d. Orientation, Programs
All orientation programs for new teachers shall be co- -sponsored by the Board and

no

i

-

Lo

<

-t
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program in the district. It would be
wiser to retain prior approval.

' D. requires no advance approval. ls
thig acceptable to your administrators?

Some boards feel that itis
inappropriate for the district to
subsidize the union by providing
district bulletin boards for union use,
but consider it reasonable for the union
to have exclusive use of those bulletin -
boards which it purchases and installs.
Certainly the building principal should
have the right to approve or disapprove
those materials being posted on the
central office bulletin boards.

F. The United States Postal Service
has ruled that it is a violation of the.
federal postal statutes for a board to
permit a.union to use a district inter-
building mail service. This decision is
presently being challenged by the.NEA
and other parties in federal district
court. A board which has such a clause,

- or is willing to agree to one, should

insist that the.union agree to language.
indemnifying the district against any
costs it mightincur, including anorder .
for retroactive. payment of postage,
related to its. compliance with. this

. clause.

G., H. Most districts will find It
impossible to comply with these
demands.

I In.larger districts, leave is.granted
in limited amounts. Your circumstance
should dictate whether a simllar clause

'is acceptable.

J. makes the union an equal partner
with the board and administration in



the Association with the Association obligated to assume only such costs as may be
mutually agreed upon during the planning of such programs. To the extent
prohibited by law, the Board shall not be expected to assume the cost of purely
social events conducted as part of such orientation programs, nor shall the
Association be expected to assume the cost of speakers, consultants, and services
normally considered an appropriate professional in-service training activity of a
board of education. Duties and responsibilities of teachers involving student
supervision outside of regular class work shall be clearly explamed as part of the.
regular orientation program.

K. Sub Contracting
The Board shall enter into no contract which will result in instruction being
provided, supervised, or otherwise influenced by any person or persons, organiza-
tion, group or company other than properly certificated persons directly employed
by the Board or by the Association without the express written approval of the
Association.

L. Exclusive Rights

The rights and privileges of the Association and its representatives as set forth in
this Agreement shall be granted only to the Association as the exclusive represent-
ative of the teachers, and to no other organizations.

‘Article V1, Teacher Work Year
A. In-School Work Year
- 1. Ten (10) month personnel . »
The in-school work year for teachers employed on a ten month basis (other than new
personnél who may be required to attend an additional ( ) days of
orientation) shall not exceed () days. The first day of the in-school work
day shall commence no earlier than September , 19 , and the last day shall
be no later than June , 19
2. Twelve (12) month personnel

a. The in-school work year of teachers employed on a twelve (12) month
‘basis shall not exceed ( )days. -

b. Teachers on a twelve (12) month basis shall be entitled to ()
vacation days, which shall occur between July 1 and August 31,

3. Definition of in-school work year

The in-school work year shall include days when pupils are in attendance,
orientation days, and any other days on which teacher attendance is required.

4. Inclement weather

Teacher attendance shall not be required whenever student attendance is not
required due to inclement weather.
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orientation programs. The advisability
of this depends on your district's
relationship with its teachers’ union.

Subcontracting is an illegal topic of
bargaining. State of New Jersey, 88
N.J. 393 (1982). A clause prohibiting
subcontracting, or mandating
negotiations prior to subcontracting,
would be illegai and unenforceable. A -
board could, however, negotiate a
clause providing for discussions with
employee unions regarding a decision
to subcontract, where the sole
motivation for subcontracting is to save
money. Procedural aspects of the
decision to subcontract which affect
terms and conditions of employment,
such as reasonable notice of RIF due to
the subcontracting, are negotiable.

The second sentence of A.1.
attempts to establish the beginning and
ending dates of the academic calendar.
C.1. attempts to establish through
negotiations the vacation breaks within
the academic calendar. The Burlington
County Coliege Supreme Court .
decision and recent PERC decisions
hold that, while the actual number of
days to be worked in a year is
negotiable, the placement of those
days is not.

Most boards have found that local
unions have little desire to negotiate the
calendar itself. Consultation with
teachers is usually all that is needed,
and is generally a good practice. But a
clause requiring consuitation prior to
establishing or changing the calendar

" is not negotiabie. New Milford, PERC

No. 81-36.
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?a:B "Holidays ) ‘
<;Teachers shall be éntitled to' the: followmg hohdays ( ‘denotes legal ‘holiday)

“*Memorial: Day
‘*Indepéndenice Day
'\'Chnétmas Day
' “Ye

“#5o'scheduled.

2. 'he wo;k day prior’ to ‘8t vacanon penod shall’bea’ half ‘day (not 0’ exceed
‘four-(4)"Hours). 3

=voluntary rwork pei-formed “on ‘or: dunng a hohday or” vacatxon ‘penod shall ‘Be - byfa'school ‘bodard for |t”s-professxonal
3 d ‘at-doublethe ‘daily fate ‘as determined by ‘a lSO-day ‘work year. A | ‘staff.
have ithe righit-to refuse toipéfform volunteer work-during a holiday or

A Wtsrk‘*ébuy , R
1. Teachers :$hall snét be requifed ‘to * clock ‘in or ‘¢logk ‘out” by ‘Hoiits ‘and 0
és. Teachers:shallindicdte. thexrvpresence for diity by placing‘a-check markin | o
'the -appropriate colutiin of the faculty “sign-in” ‘roster. EE

2. The 'arrival ‘drid ‘départure ‘tirnes ‘for “all ‘teachiers ‘shall ‘be” demgnated ‘in d»
‘Schedute ‘C; howeéver, ‘their total ‘in-gch rk “ddy ‘shiall -consist of ‘not ‘more
‘than (") hoursdnd { )-niinutes which shall‘inclide ‘a duty-free
‘lunch :period ‘as guaranteed to” teachers utider ‘Séction‘C of this ARTICLE.

all be Feéquired 'to 2

3, ‘:Except ‘a8 ‘clarified -in paragraph 4 below. no teache
;r‘ep'drt* or-duty“earlier ‘than (- ) ‘minutes before the g of the pupil's -
. “schoool - day, ‘and shall ‘be perinitted to leave I €s ‘after the close of ' : specify
‘the pupil's'school day, except as otharwise: demgnated in‘Schedule C. On Fridays'or
on days precéding holidays, the teachers"day shall end ‘at the close of the pupila’ personn':lj dismissal tire for teaching
‘-day .

4, Any ‘teachet ‘who -is Tequired to work beyo the i ‘eguldr teacher in- school -d*b A:4’ should
work yedr as defined in ARTICLE VI, Section A1, or beyond his/her total in-school
work ‘day ‘as ‘defi in paragraph 2 and 3:dbove, shall be compeénsated at the rate
‘prescribed in ARTICLE VI, Section F. :

argument cén be made that: grading




B. Workload
1. Junior and Senior High School )

a. The daily workload in the junior and senior high school shall
be ( ) students per day which shall be equitably distributed
through () teaching periods per day and shall not exceed ()
hours per day.

b. Junior and Senior High School teachers shall not be required to teach
more than ( ) subject area(s), nor more than a total of ()
teaching preparations.

c. Regular classroom teachers in the junior and senior high schools shall
not be required to change subject area teaching stations more than ()
time(s) during the school day.

d. Secondary teachers shall not be required to teach continuously for more
than periods, nor ( ) where double periods are used.

2. Elementary School
a. The daily workload in the eleryentary school shall be ()
- students per day and shall not exceed ( ) hours per day.

b. Regular classroom teachers in the elementary school shall not be
required to change teaching stations. :

c. Elementary teachers shall not be required to teach continuously for
more than ( ) hours. :

d. Grade level workload shall be equalized.

3. Specialists _ <
The workload of each specialist shall be equalized and shall be determined
by the following number of students per specialist:
Options-Per Day/
a. Elementary Level Per Period/Per Wk.
Art Teachers —_—

Vocal Music Teachers
Foreign Language Teachers
Physical Education Teachers
Guidance Counselors
Reading Specialists
Nurses
Instructional Media Specialists
(Librarians)
Other —
Options-Per Day/
b. Secondary Level Per Period/Per Wk.

Guidance Counselors —_—

Reading Specialist

Instructional Media Specialists

(Librarians)

Distributive Education

Nurses '

Other —_—
c. Specialists shall not be required to teach continuously for more than ( )

hours. N

4. Reduction of Workload Exceptions

Any class based on the maximum per teacher limits stated in paragraphs

1, 2, and 3 above shall bé reduced when the number of pupils assigned to any room
is larger than:

a. The capacity of teaching facilities, number of adequate teaching
stations and number of adequate pupil stations available in the room,

B>

b. The appropriateness of the room to content of the course, the methods

21x

and preparation must be additionally
compensated for. At the least, this
clause would mandate extra pay for
attendance at faculty meetings and
after-school parent conferences.

B.1.a. and B.2.a. are, in part, class
size clauses; class size is an illegal
topic of bargaining since the Ridgefleld
Park decision. PERC has further held -
that the effect upon workload ofan
increase in class size is not negotiable
because it is “inescapably intertwined
and inseparable from” the decision to
increase class size. N.J.1.T., PERC No.
80-27. By contrast, PERC has generally
held that the number of assigned
teaching periods and duty periods per.
day invoives “work hours" and is a
required topic for negotiations. Buena
Reg., PERC No. 79-63.

B.1.b,c.,d.,and B.2.b,c., and d. are
illegal topics for negotiations. Teacher
assignments are a central aspect of a
district's educational program. Such
clauses are rare in teachers’
agreements.

= B.3. is the equivalent of a class size

clause and is probably illegal.

B.4. is a class size provision and is
illegal.
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~of instruétion to-be- -employed, -and the prior preparation of teachers:theréfore,
.c. ‘The-availability of ‘equipment for adequate. teacher demonstration and

student -use,

the pup:ls

which: shall:by
; and multxplymg by the numbeér. of overload-stidents,

By
of the date of :the.overload.
., 6 ‘Lunch’ Periods
‘a. ‘Grade Level .and: ‘Other

’ Teachers shall ‘have a daily duty-free lunch period of at least the' following
lengths: _
) 1. Elementary School—
2. .Junior ‘High:S¢hool—
3. Senior High School—
4, -Other -

Yt e

~ Teachers tnay leave the building without requesting permigsion dur-
ing t'hé_ir"scheduled duty:free lunch periods.

7. Preparation Tinie ks

a. Grade Level
‘Classroom teachers shall, in addition to their lunch period, have daily
preparation time during which they shall not be assigned ‘to any other duties as
follows
1. Elementary School—
9, -Junior High School— . -
3. Senior High School— «
. 4. Other members of the negotxatmg unit who are not regular
classroom teachers shall be provided with preparation time to the same exterit as
other téachers.
b, Extra Pay and/or Released Timme
1. It is desirable for each teacher to have an uninterrupted pfepara.
ion penod gach day. The ptactice of using a regular teacher ds a subititute, thereby
lepriving er of his/her preparation period, is undesirablé and shall be
discouraged In those cases whére regular substitutes are not available, regular
teachers who volunteer may be used as substitutes during their hon-teachirig time.
In the absénce of volunteers, a téacher may be assigned to serve as subatitute.
Volunteers and essxgned teacliers shall be paid at the rate of 1/1000 of their annual
contract salary per class covered or the teacher riay choose to credit these periods
up ‘to a total of ( ) periods which shall entitle him to ()
addmonal personal business day(s) to be taken before the end of the current school
yesr. Such coverage shall be arranged by the principal of the school in question and
shall be distributed as equitably as posslble among the teachers in saxd school.

'
l

2. In those cases where regular substitutes are. not available and two classes are
to be combirned. for the day or a major- pan ‘thereof, ‘the teacher in charge shall be
pmd 1/200 of his arinual contract salary in addition to his regular silaty; if the class
is'divided between two or more other teachers, each teacher teaching any part of the
split class shall receive 1/400 of his/her annual salary in addition to his/her regulai
salary.

d. /Any other conditions-which.affect the health, safety, and:supervision' of :

There -overload . is ‘necessary, ‘téachers -shall receive -additionial ‘salary f
e calculated . by:dividing the teacher's-salary by the maximuin class

d in; excess of five (5) ‘students: :shall be double:thie normal :
. The- determmanon of the actual wotkload shall be:made on-the third

ittendance. :Any ‘overload shall'be calculated and added: to:a:teacher's :
iately. Any.additional overload thereafter shall be added to- salary as °

‘b. ‘Lieaving the Building. ssda

provldes premlum p' r:
‘such-a¢lass, to-belegal. Fewboards
‘have:agreedito such-clauses.

B:6.b. Sorne'boards may desire to
require notice of a teacher léaving.

B.7.a. must’ be consldered 1h Tight of
the specific requirements and duties of
each classification in the-unit. Notethat
7.a.4. would grant prepera 5 tithe to
‘nurses, librarians, and part-t me
employeées covered by this contract. it
may be unreasonable to provide these
people with preparation time in light of
their duties.

The sécond sentence isan lifegal
topic for negotletlons because it
concerns the hiring process, Ellzaboth.
PERC No. 80-10. Thee rest of the clause
is !egal Very few boards have:
to pay extra money to teache

fnust teach combined classes because
of a lack of substitutes.




¢. Exceptions i
Exceptions to the provisions of Sections a and b above, may be made
only in cases of extreme emergency. The Association shall be notified in each such
instance, in advance, if possible.

d. Extra-curricular Activities
1. Approved Activites
The board and the Association agree that the extra-curricular ac-
tivities llsted in Schedule E.

2. Salary

Teacher participation in extra-curricular activities which extend beyond the

regularly scheduled in-school day shall be voluntary, and shall be compensated
according to the rate of pay and/or released time in Schedule E.

' 3. Staggered Schedule

In cases where released time is stipulated for extra-curricular assignments,
such time shall be scheduled as a block at the beginning or end of the in-school day
and attendance of the teacher at school shall not be required during said time.

e. Field Trips <

Field trips shall be scheduled and xmplemented in a manner which
shall be mutually agreed upon by teachers participating in them. Written per-
mission for field trips shall be obtained from the superintendent to guarantee
insurance coverage as a school-sponsored activity. For participation in field trips
which extend beyond the teachers’ in-school workday, and overnight or weekend
trips, teachers shall be compensated at the rate set forth in Section A, paragraph 4
of this ARTICLE.

8. Meetings

a. Teachers may be required to remain after the end of the regular
workday, without additional compensation, for the purpose of attending faculty or
other professional meetings ( ) day(s) each month. Such meetings shall
begin no later than - () minutes after the student dismissal time and shall
run for no more than ( ) minutes. Fxcept in cases of an emergency
involving the health and safety of students and teachers, if additional time is
needed, students shall be dismissed early.

b. Meetings which take place after the regular in-school workday and
which require attendance shall not be called on Fridays or on any day immediately
preceding any holiday, or other day upon which teacher attendance is not required
at school.

c. An association representative may speak to the teachers during any‘T"
i

meeting referred to in paragraph 1 above for 4t least ( ) minutes on the
request of the representative.

d. The notice of and agenda for any meet.mg shall be g)ven to the teachers
involved at least () days prior to the meeting, except in an emergency.
Teachers shall have the opportunity to suggest items for the agenda.

e. Teachers may be required to attend no more than ( ) evening

assignments or meetings each school year without additional compensation.

23x

-+

«de This clause should conclude “. .

<>

B.7.c. itis likely that any arbitration
award involving this clause that
prohibited an employer from acting In
an emergency according to the
employer’'s definition of “emergency”
would be illegal.

.are
educationaily worthwhile.” it should be
rejected as illegal, and because it
-opens the door for an arbitrator to
forbid the termination of an extra-
curriculuar activity.

= The decision to assign particular
teachers to extracurricular positions,
and the workload increase that :
necessarily accompanies that decision, . -
is-not negotiable. Ramapo-Indian Hills,
PERC No. 80-9. While it is obvioustly
preferable to have voluntary coverage
of these activities, circumstances may -
not allow it for all activities.

>~ B.7.e. The first sentence concerns ar
illegal topic for rnegotiations. See the
commentary above.

B.8.a., b. and e. limit the district's
ability to schedule after-school
meetings for faculty. Before agreeing to
such a clause, the board must be sure
that the administration finds it practical.
The clause should be limited to faculty
meetings so as not to limit the board's
right to schedule parent-teacher
meetings or to assign teachers to
special assignments and programs
presented by the students.

B.8.c. itis legally questionable, and
mpractical, for the union to have a right .
to speak at all meetings which teachers
are required to attend.

49




t he;lds shall not be assrgned more than - ‘(') student
rvision. periods - each day, -and :shall be excused from. regular study

‘plan and teach course.content in the manner he considers

u_‘ d to 'squmt standardized daily or weelly lesson plans which

é'plans as needed, according to procedures developed
‘Liaison Committee in each building -as hereafter estab-
CLE XXII of this Agreement

E A teaching period shall be defined as any pupil contact situation.

. Teachers who .have ‘received satisfactory :evaluations

re or form. Teachers shall provide substitutes with

-4

#

e C. Department heads-who are triily

supervisors within. the meaning of the
PERC law'should not be included in the
teachers" bargaining unit. See PERC,

‘pp. 8-10.

D. Thetirst:and-second sentences
-are illegal, and agreementto thém
would severely limit an-administrator's
ability to-monitor-the achievement 6f
educational goals in a bullding and to

evaluate the perforiiance of ‘staff.
Falrview, PERCNo. 81-19. The
‘obligation to develop procedures for
providing lessons for‘substitutes in.
consultation with the Liaison A
Committee is legal only as long as it
doesn'tinterferein the principal's -
access to the lesson plans or his ability
to provide them to substitutes. (The
Liaison Committee article is actually
Article XVIil.)

‘ F Any. violations of the above procedures which cause inconvenience, addmonal‘Lv F. The ambiguity of this clauseis

workload or unpact on working conditions shall be remedied immediately.

Article VHI, Nonteaching Duties -

Apsocxatxon acknowledge that. a teacher’s primary responsibility is
t h' energi should to.the extent possible, be utilized to this end:

may -volunteer.to.perform:the. fol!owmg nonteachmg duties-at-
per. period:-

$ 50¢
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enough to warrant its rejection. The
reference to “additional workload" may
beillegal as it relates to increases iri
class size.

<>  Paragraph A. of Article VIl is a goal

statement and should not-be agreed to.

J«» PERC and the courts have baen

ambiguous on'whether thé decision to
assign non-teaching dutiés to teachers.
is' negotiable. |f a:¢clause Is written in-
terms-of workload, it will usually be:
considered binding; e:g:, “. . .no more
than five'assigned periods per day.” If it
is written as‘a: blanket prohibitiori on'
theiassignment of teachers:to'non:
teéaching: duties; it will be‘non=-
negotiable: It is lawful; on the'othér
hand; to'agree to-extra-pay. for'sich
duties. Very few:boards have done s,
however, becauseiit is:illogical:to:pay:

_ extrarmoney:to.someoneito do:work’

which heis:presently: doing:as partof
the:traditional responsubllmes of'the:
position:

Thesinterested:reader seeking more:
information on'the dichotomy:beétweer



Nonteaching Duties )

2. Personne!l other than teachers shall perform nonteaching duties and
teachers shall not be required to perform the following duties.

a. Collecting money from students. _

b. Inventorying and storing books, delivering books to classrooms, dupli-
cating instructional and other materials, keeping registers and -
cumulative record cards, and other clerical and/or custodial functions.

c. Correcting standardized tests used at the direction of the Board or the
Administration.

2, Secretarial assistance
By the beginning of the 19 -
for every () teachers to assist teachers in the preparation of materials,
~ correspondence, ordering supplies and other duties related exclusively to teachers.

3. Noneducational activities -
Activities which have no educational objective shall be barred from the classroom.
There shall be no collection of funds from students for:

a. Activities in which all pupils are expected to participate which should be

legitimately financed by the Board.

b. Other activities of such a desirable educational nature that they should be

legitimately financed by the Board.

c. Activities and charitable purposes not appropriate or directly related to the

age and interests of the pupils. °

d. Activities and charitable purposes beyond the ability to pay of the least able

pupil in the classroom.

4. Transporting students

a. Teachers shall not be required to drive students. A teacher may do so
voluntarily, however, with the advance approval of his principal or immediate
supervisor. He shall be compensated at the rate of ( ¢) cents per
mile for the use of his own automobile.

b. By the beginning of the 19 - school year, the Board shall cover all

" damages, losses, and expenses incurred by a teacher ariging out of the authorized
use of his automobile in the performance of school duties.

Article IX, Teacher Employment <

“A. Certification

) 1. Standard certificates

The Board agrees to hire fully certificated teachers holding standard certificates
issued by the New Jersey State Board of Examiners for every teaching assignment.

2. Notification i

Upon employment the superintendent shall report to the Association in writing the
certificates and degrees held, major and minor fields of study, and prior experience
of each new teacher.

school year, the Board shall hire one (1) secretaryq?

Tb
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the negotiability of increased workload
and the non-negotiability of non-
teaching assignments is directed to
Plainfield, PERC No. 80-42; Bayonne,
App. Div., Nov. 3, 1980 (unpublished);
Camden County Yocational, PERC
No. 80-162; Spotswoed, PERC No
81-109; Dover, App. Div., March 16,
1982 (unpublished); and Wanaque,
PERC No. 82-54. .

The decision to hire secretaries, or
any other personnel, is not negotiable.

The decision as to whether funds will
be collected from students, and what
those funds will be used for, is nota
legal topic for negotiations. Some of
the restrictions in this clause may be
sound educational/administrative
policy, and may already be the practice
in your district; they are not, however,
suitable topics for labor contracts. Few,
if any, boards have agreed to such a
clause.

Articie IX brings the union into the
hiring process. This area is considered,
for good reason, a basic management
prerogative.

In Ridgefield Park, the Court relied
heavily on C.212, the T & E law, which

-very specifically lists hiring as a

policymaking function to be carried out
with a-“maximum of citizen
participation.” As such, agreements
which limit boards in setting criteria for
hiring (within the framework of existing
law) are illegal.

There is no valid reason why the
superintendent should be required to
“report” to the association the
information demanded in paragraph
A., clause 2 except as itis needed to
ascertain whether the employee was
placed on the proper salary level.
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B. No Reduction
‘The Board agreés there shall be no reduction in the number of teachers from the
previous year in posmons defined in the unit represented by the. Association as
heretofore speclf’ ied i in ARTICLE I Secuon A, of thxs Agreement for the duration of
the Agreement.

. (Notxce to Association Leaders: If reduction in force is a threat in your dmtnct the
UmServ ofﬁce will supply sample language for your contract.)

C. Non-Certificated Personnel :

The duties of non-certificated personnel shall be confined solely and exclusively to.
such duties as would assist certificated professional personnel in the performance of
their respectwe duties. In no case shall any non-certificated employee be requested
or reqmred to perform any duty previously performed by a duly certificated
pmfessxonal employee

D. Placement on Salary Schedule
1. Adjustment to salary schedule
Each teacher shall be placed on his proper step of the salary schedule as of the
begmmng of the 19 - school year in accordance with paragraph 2 below. Any
teacher employed prxor to February 1 of any school year shall be given full credit for
. one {1) year of service toward the next increment step for the following year.
2. Credit for experience
Credit up to ‘the ( ) step of any salary level on the Teacher Salary
"Schedule shall ‘be. given for previous outside teaching experience in a duly
accredited school upon initial employment in accordance with the provisions of
Schedule A. Additional credlt not to exceed ( ) years for military
experience. or alternetxve cmhan service requxred by the Selective Service.System
and credit not to exceed () years for Peace Corps; VISTA or
Natxonal Teackier Corps work and time spent. on a Fulbright Scholarship shall be
given upon initial employment As of the beginning of the 19 - school year, the
aforémentioned credit shall be given to any. presently employed teacherwho has not
 heretofore, received: it.

E. Returning. to, the District

‘A teacher: with previous teachmg expenence in the
1shall upon, returnmg to. the system receive: full credit on the salary achedule for all

outside teaching experience, military experience or alternative civilian service

fequired by the Selective Service System, Peace Corps, VISTA or, National Teacher
. Tramlng Corps work and time.spent on a Fulbright Scholarship. up:to the maximum
et 3, above. Such. teachers who. have not been. engaged in other
. teachmg or. the other activi es.mdxcated above shall, upon: returning to-the system,

be restored: to, the next position.on thesalary schedule above that at:-which they left.

26x
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School District

B. This is an illegal subject of
negotiations.

<l C. The assignment of personnel, as

long as it is carried out consistent with
existing law, is major educational policy.
and, therefore, an illegal subject. The
second sentence appears to.refér to
using empioyees outside of the.
bargamlng unit (see Chapter 2,
“Representation,” in PERC) to.do work
normally assigned to members of the
unit. This is a required topic for
negotlations.according to PERC.
Rutgers, PERC No. 79-72,

Paragraphs D.2. and E. should be
rejected or modified, because they
restrict your discretion in two serious
ways. First, they mandate that you give
credit on thesalary schedule for certain
types of experiencé: You. may know
that an applicant is very. willing to work
at a lesser salary, or that the prior
experience.is irrelevant to the position
he or she is entering. For these
reasons, a mandate to grant creditfor -
the types of experience noted in D.2:
and E. may force a board:to expend:
money unnecessarily of unwisely, or
lead it to réject a candidate because
that person’s:“entitlement”’ under this
clause:would be much greater than:
other candidates.

Second; these clauses limityour
ability: to.offer an.employee a higher
starting salary than is provided by this:
clause. Such a limitation puts a:district

- atadisadvantage:in relation:to-another
. districtwithout such:a:clause:. It alsol

severely.restricts your ability. to:
compete with the private:sector for.
certain:types.of staff, particularly math:

‘ and science teachers.

For these reasons; a:board.should:
insist-on.complete discretion:in:the:

" Initial:placemenitof personnel.on the:
_ salary schedule: Note; however, that:

N.J:S AL 18A:29:11 requirés. a-boardto:

- giveicredit.on‘the salary schedulefor

military. service, to-a- maximum of-four

" years.



F. Previous Sick Leave Accumulation
Previously accumulated unused leave days shall be restored to all returning
“teachers.

G. Notification of Contract and Salary
Teachers shall be notified of their contract and salary status for the ensuing year no
later than

Article X, Salaries

A. Salary Schedule
The salary of each teacher covered by this Agreement is set forth in Schedule “A"”
which is attached hereto and made a part hereof.

B. Procedure for Withholding Increment -

Regular salary guide increments excluding adjustment may be withheld in whole or
in part for inefficiency or other just cause related to the performance of duties and
only in accordance with the following:

1. Subject to ARTICLE IV, Section C.

2. That the procedures be adhered to as outlined in ARTICLE XVIII, “Teacher
Evaluation.”

3. The immediate superior and/or the principal shall not forward any recom-
mendation to withhold a teacher’s increment or a part thereof through the
superintendent to the Board unless at least (30) ninety calendar days prior thereto,
and in no case later than April 1 of the preceding school year in which such action
would take effect, the principal has given to the teacher against whom the
recommendations shall be made, written notice of the alleged cause(s) for the
recommendations specifying the nature thereof with such particulars as to furnish
the teacher an opportunity to correct and overcome the same.

4. Once a recommendation is forwarded to the teacher agd the Board, the
teacher may within ten (10) school days file' a grievance commencing at the
Superintendent level. No action shall be taken on the recommendation until the
grievance is heard according to the grievance procedure as set forth heretofore in
ARTICLE III of this Agreement.

" 5. Any action by the Board to withhold an increment or any part thereof shall
be subject to appeal to arbitration as set forth in ARTICLE III of this Agreement.
The arbitrator shall have the authority to restore all or part of the increment
withheld retroactively.

6. Salary guide increment or part thereof withheld under this provision shall be
restored the following year unless the procedures sct forth in this provision are
followed once again, in which case the increment or increments pmvnously withheld
and any additional increments which may be due may be withheld in whole or in
part.

C. Method of Payment

1. Twelve (12) month
Each member employed on a twelve (12) month basis ahall have the option of being
paid in twenty-four semi-monthly installments or in twelve (12) monthly install-
ments.

2. Ten (10) month
Each teacher employed on a ten (10) month basis shall have the option of being paid
in twenty (20) equal semi-monthly installments, or ten (10) equal monthly
installments.

3. Summer pay plan
Each teacher may individually elect to have ten (10%) percent of his monthly salary
deducted from his pay. These funds shall be paid to the teacher or his estate on the
final pay day in June, according to a schedule of payment throughout the summer
as requested. by the teacher, or upon death or termination of employment, if earlier.

4. Exceptions
When a pay day falls on or during a school holiday, vacation or week-end, teachers
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Paragraph F.: There is no statutory
compulsion that boards grant such a
provision.

T

Agreement on any dates for contract
notification should be made only after
careful consultation with the
superintendent. Early notification dates
have caused difficulties in many
districts.

<> Paragraph B. of this article restricts
the board’s authority to withhold a
teacher’s salary increment. In
Bernards Township, the Supreme
Court held such a restriction to be
illegal (see “The Scope of
Negotiations,” earlier). The only
aspects of withholding of an increment
that may be negotiated are procedural
matters that are consistent with
N.J.S.A. 18A:29-14, such as notice to
the teacher of the intent to withhold the
increment, and the right to grieve the
board's decision to advisory
arbitration. (The article on teacher
evaluation is actually ARTICLE XIV.) .

Agreements with respect to methods
of payment must meet your own
administrative needs and be consistent
with legal requirements.
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shall receive. therr pay. checks on the last prevrous workmg day.

on' hls las‘t‘vyor ,Ing day in June

.Ar?lcl,e.-XIj.’ Teacher Work: Stations

' ‘1 ‘ Al t wc’hers shall be given written notlce of their salary schedules, class
and/or subject .statlons. burldmg and room stations for the forthcoming year not
later then © L Allist of eard schedules and stations shall be simultane-

the Aesocretlon

‘the qurd
18 ) a to new
teachers as. soon as prnctrcable, and except in cases. of emergency, ‘not later

than
" 8. Intheevent that changes in such schedules, class and/or subject, building or
room statrons are proposed after the Assoctatlon and any teacher affected

changes shall be promptly revrewed between the superrntendent or

Assoclatro ;
his representative and the teacher affected and at his option & representatwe of the

Assocratmn

B, Teachers shall-only be assigned to teach in areas for which they hold a standard "L’
teachmg certrficate 1ssued by the New. Jersey State Board of Exemxners

C: 1. Schedules of teachers who travel to more than one school shall be arranged so <iﬂ>

that-no such teacher shall be requrred to.engage in an unreasonable amount of | mter-
school travel Such teachers shall be notified of any changes in therr sched
soon as pr: kctrceble

2. Teachers who may be required to use their own automobiles in the
performance of then- dutm and/or teachers who are assigned to more than one (1)
school per ursed for all such travel at the rate of )
cents per- le for all driving done between amvel at the first location at the
b ginning. of thexr workday. pmvrded however, that if the dzstance frorn the
teacher’s home to his first location or from the teacher’s last locetlon to hig home is
greater than the distance between the teacher s home and his bese school he shall
be. reunbursed for the drfference at the rate of (") cents per mrle

‘D. Procedure. for Change in Teacher Work Stations
L T supenntendent shall delwer to the Assocmtton and post in all school
'buildings st of the known vacancies as they occur.
g ‘chers who desrre a change in grade ‘and/or subject station or who desrre
N .

placed in
‘following y ) hall be. submrtted no Tatér than ™
777 3. As soon as practicable, and no later than _
in each s_chool and deliver to the Assocxatlon a system -wide sched

the supenntendent shall post
le showmg the

Notice.provisions related.to teacher.

neg otlatlons Any aspect of th
however which infrlnges on t

Educatlon, PERC No 8_,
‘Paragraph A.1., 2.,'and 3. concern

required topics. tor negotlatlons '
because they are strictly procedural in
nature. The dates an whuch notice can
reasonably be given ajud ment for.
your distnct’s adminis; sma
these. assngnmente '

This is an illegal topic because it
concerns the crneria for. essug nment

C.1. Thefirst sentence of thls clause.
is :Ilegal because it lmposes a |lmlt81l0ﬂ

eentence is procedural and negotiable

D.1.2.3.,and 6.

ta ‘teacher § request for change has been demed ‘a renewed or subsequent request
made in' the following school year shall be granted under the condntlons described
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above, unless there is no available position or an adequate replacement for the
teacher cannot be obtained. If more than one teacher has applied for the same
position, the determination as to which teacher shall receive it shall be made by
lottery.

5. No vacancy shall be filled by means of mvoluntary change in work station if
there is a qualified volunteer available to fill said position.

6. Notice of a voluntary change in work station will be given to teachers as soon
as practicable, and except in cases of emergency not later than

7. When an involuntary change in work station is necessary, a teacher’s area of’
competence, major or minor field of study, length of service in the School
District, length of service in the particular school building, and other relevant
factors including, among other things, state and/or federal laws, rules, regulations
or administrative directives, shall be considered in determining which teacher is to
be selected for a change in work station.

D.7. also concerns criteria for
assignment and is illegal.

8. An involuntary change in work station shall be made only after a meetmgﬂl& D.8. According to PEHC theright to.

between the teacher involved and the [insert appropriate title], at which time the

teacher shall be notified of the reason therefor. In the event that a teacher objects
to the change at this meeting, upon the request of the teacher, the superintendent
‘shall meet with him. The teacher may, at his option, have Association tepresent-
ative(s) present at such meeting.

9. A [istvof open positions in the school district shall be made available to all a{>

teachers being involuntarily changed. Such teachers may request the work stations
in order of preference, to which they desire to be changed. All such teachers shall be
given adequate time off for the purpose of visiting schools at which open positions
exist. Teachers being involuntarily changed from their present positions shall have
preference over those seeking voluntary change in regard to choice among those
positions which are vacant. A teacher being involuntarily changed shall be placed
only in an equwalent position-—i.e., one which among other things does not involve
reduction in rank or in total compenaanon
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a meeting to discuss a transfer prior to
the scheduled date of the transfer is a
procedural matter and Is negotiable.
However, “the existence of such a
procedure cannot prohibit effectuation
of an assignment until after such a

" meeting takes piace.” Failure to comply

with a prior meeting clause may not

.authorize rescission of an assignment.

East Orange, PERC No. 81-25. In other
words, the clause is negotiable, but
apparently unenforceable. Such
clauses don’t help either party. A better
approach would be to place such a
clause into administrative reguiation
and to exclude it from arbitration.

D.9. The first two sentences in this
paragraph are procedural and
negotiable, and may be acceptable to
most boards. The third sentenceis -
likewise negotiable, but may cause too -
many administrative problems
regarding the length and scheduling of
such visits to be acceptable in your
district.

The fourth sentence gives preference
to involuntarily transferred teachers in
filling vacancies. Such preferencels
illegal because it interferes in the
assignment of personnel by
management.

The last sentenceis legal in some
aspects, but at least potentially illegal in
others. It is legal to the extent that it
concerns matters that are themselves
negotiable, e.g. protection against
decreased compensation. It would be
illegal if it were interpreted to concern
non-negotiable matters; “equivalent
position" cannot refer to class size,
teaching assignment, or other such
items.
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10. Anyteéacher.whose:work station'is changed shall be-provided assistance in <& :D.10'tids hot' been’ consideredby

‘the followmg manner: ;
) a. !In :cases -of .changes.of work station durmg the work year, ‘the ‘tedcher :
shall be: provxded one work-week free-of pupil contaét in order'to-prepare for'themnéw

‘work ‘station.
b. In -cases of changes in work station determined during ‘the ‘suminer

‘vacation.; ;period, -or: .changés scheduiled dunng the work 'year effective for ‘the next
-work ‘year, 'the tteacher shall ‘have the ‘option to ‘work any one weék duting ‘the
:summer vacation ;period. The teacher shall -be ‘compensated at the raté of pay

appropnate to :the ‘new work ‘year.
«c. In ithe ‘event .a ‘teacher ‘tdkes courses related to the charge in ‘Work
station, the'bodrd shall:pay:the full cost-of tuition.and all'rélated personal expenses.

 Article XH, Promotions

A. Positiotis Included
Promotional posmons are defined as follows:

'Posmons paymg a salary dxfferentml und/or posmone on the admnmatretor-

as I(list by :title)
All vacanciés in promotional -positions, including specialists and/or special projects
teachers, pupil personnel workers and positions funded by ‘the federal government

‘shall be adequately publicized by the supefintendent in accorddnce with the

following procedure:

1. Date of postmg
When school is in session, a notice shall be posted in each school as far in advance
as practicable, ordinarily at least thu'ty (30) school days before the final date when

~‘applications must be submitted and in no event less than fifteen (15) school days

before such date. A copy of said notice shall be given to the Association at the time

. of posting. Teachers who desire to apply for such vacancies shall submit theif

-applications in writing to the superintendent within the time limit specified in the
notice, and the superintendent shall acknowledge promptly ifi writifig the receipt of

" all such applications. Applications shall be kept on file in the supenntendents

office for continual consideration for future vacancies until the office is notlﬁed in
writing by an applicant that the application is withdrawn.

2. Application procedure
Teachers who desire to apply for a promotional posntxon which may be filled during
the summer period when school is not regularly in session shall subinit theif names

" to the superintendent, together with the position(s) for which they desire to apply,

and an address where they can beé reached dunng the sumnier. The supefintendent

* shall notify such teachers of any vacancy in a position for which they desire to

apply. Such noticé shall be sent as far in advance as practicable, éfdinarily at least
twenty-one (21) days before the final date when applications must be submitted
and in no eévent less than fourteen (14) days before such date. In addition, the
supermtendent shall, within the same time period, post a liat of promotlonal
positions to be filled during the summer penod at the administration office, in each
school, and a copy of said. notice shall be given to the Association.

B. Critéria for Notice

" In both situations set forth in Section A above, the quehﬁcanona for the position;
. its duties, and the rate of compensation, shall be clearly sét forth. The quali-

fications set forth for a particular position shall not be chenged when such future

vacanciés occur unless the Association lias been notified in advance of such changés

and the reason therefor. A disagreement over the necessity for such changes shall bé
subject to the grievance procedures set forth in this. Agreérient. No vacaricy in &
promotional position shall be filled other than in accordarice with thé above
procedure: .

C. Two: Optional Plans (Select One)

Option (&)
All quahﬁed teachers shall be-given adéquaté opportunity to make application and
rio. positioti shall be filled until all properly subinitted applicationis have been
considered. The Board agreées to give due consideration to the professional back-
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C. it appears to be negotlable

réldting onlyto‘'paid leaves, extra

cormpensation, and tuitlon
feimbursarment. 10a. and'b., However.
will'bé‘found by most boards to'be

| unnecessary and therefore

unacceptable.

Itiie bioard: ‘agrees to-anotificatior
procedure for: promotions,

limits agreed-upon mustbe’ feasible

Thé proposed defmltion of
promoﬂon should include reférerice
not'only 16 increased salary or salary
differential, but should also make clear
that éxtra work ahd/or extia pay

assig nments 'should not constitute

‘promations.

There appeéars to bée no good reason
to réquire the superlntendent to
acknowledge a request for a
promaetion; if, however, such '
acknowledgement must be iade, it
should be néthing fore than a simple
form reply.

Thé supenntendent §hould not be
required to mairitain a continuous file
nor be réquired to constantly réview old
applications until such applicatlons aré
withidrawn. A hew appllca n §hould
be requsred for éach vacancy.

It should be stated definitely and
clearly that it Is the function of the
superintendent to determine the
qualifications réquired for any
prormotion.

ap B The third sentenca ig an megal

subjéct for nego’nations, bec ause it
wéuld intérfére in thé board it to

détermine the qualifications for :
promotion. Newark, PERC No. 80-2.

to beé requured e
Thé sécond and third sentences go



ground and attainments of all applicants, and other relevant factors. In fiiling such
vacancies, preference shall be given to qualified teachers already employed by the
Board and when all other factors are substantially equal, length of time in
the School District shall be the deciding factor. Each teacher applicant
not selected shall, upon request, receive a written explanation from the super-
intendent. Appointments shall be posted in the schools or the giving of notification
to the interested teachers. Announcements of appointments shall be made by
posting a list in the office of the central administration and in each school building.
The list shall be given to the Association and shall indicate which positions have
been filled and by whom.

Option (b)

1. All qualified teachers ghall be given adequate opportunity to make
application for such positions and no positions shall be filled until all properly
submitted applications have been considered. The Board agrees to give due weight
to the professional background and attainments of all applicants and other relevant
factors. In filling such vacancies, preference shall be given to qualified teachers
already employed by the Board and when all other factors are substantially equal,
length of time in the School District shall be the deciding factor.

2. All promotional positions shall be filled according to the following
procedures:

a. Each applicant who meets the qualifications for a vacancy shall be
interviewed by a committee of ( ) persons, ( ) ap-
pointed by the superintendent and ( ) appointed by the president
of the Association, and a record of the interview shall be filed with the application.
Interview ratings for each applicant shall be prepared independently by each
member of the committee.

b. The committee.shall then combine the independent interview
ratings, together with the applicant’s formal training, professional experience and
experience in the School District into a total rating.

¢. All applicants shall be placed on a ranked list according to their
total ratings. . .

d. Selection for a vacancy shall be made from among the three (3) top
ranking applicants by the superintendent with the approval of the interviewing
committee. - .

3. Appointments shall be made not later than sixty (60) days after the
notice is posted in the schools or the giving of notification to the interested teachers.
Announcements of appointments shall be made by posting a list in the office of the
central administration and in each school building, and a list shall be given to the
Association indicating which positions have been filled and by whom.

to the criteria for promotion and are
thus illegal topics.

In Option (b), only the first sentence
of the first paragraph and the last
sentence of the last paragraph are
procedural and negotiable. The rest of
this article deals with the criteria for
promotion and seriously restricts a
board's discretion in this area.

For a detailed analysis by PERCona
similar clause, see Newark, PERC No.
80-2.

Article XIII, Accredited Evening High School—Su.nmer School—Home Teaching*ﬂL" The first question concerning this

and Federal Programs

A. Posting .

All openings for positions in the accredited evening high school, summer school,
home teaching, federal projects, and other programs (including non-teaching
positions for which teachers may be qualified and eligible) shall be publicized by
the superintendent in accordance with the procedure for publicizing promotional
vacancies set forth in ARTICLE XVI, Sections A and B of this Agreement. Summer
school and accredited evening high school openings shall be publicized not later
than the preceding March 1 and June 1 respectively and teachers shall be notified
of the action taken not later than May 1 and September 1, respectively. Home
teaching openings shall be posted as they occur.

B. Criteria
In filling such positions, consideration shall be given to a teacher’s area of
competence, major and/or minor field of study, quality of teaching performance,
attendance record, and length of service in the School District. When
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article is: are evening high school and
summer school program personnel
included in your bargaining unit? If they

" are not, there should be no

negotiations over the terms and
conditions of employment for those
positions.

Even if certain positions are not
included in the bargaining unit,
requirements for notification of position
openings Is a required subject (no
concessions must be made in this
area). The dates contained in A. may be
too early in some districts.

B. The criteria for selection of
employees is not negotiable.
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.all:other :‘:fac_tors :are:substantially equal, ‘preference 'shall be given first-to teachers
who'have:taught the:subject area;dnd/or.grade level in‘question diiring the regular -
:and -then 'to :teachiers :‘who thave taught the grade :and/or ‘subject in -
) years. -
‘School District ‘shall ‘have pricrity to'such

.school yea
-question:o
Teachets -eriiployed 'in ‘the

assignimerits ‘before ‘appointmient to applicants from-outside the: district.

regiilar basis at ‘dny time.during the preceding  ~  “(

‘Salary-schedules for ipositions included in this ARTICLE shall be negotiated under |
procediires outlined in ARTICLE 1I of this Agreement .along with regular salary
" schedules:wherever jpossible, or at-such othertimes as may be @ppropriatein order |

_to conform to ‘the time requirements for the implementation of said .programs.

D. ‘Coverage by Master Agreement

‘Al of the iprovisions of this. Agreement shall apply ‘to teachirs holding ipositions in
the accredited evening high school, summer school, home ‘teaching and/or Under .

federal prografs, except where cledrly inapplicable.

Atticle XIV, Teacher Evaluation

A. Evaluation Comumittee o - e

I. Membership ; L :
No lateér than Septembet 15, 19° , the Bodrd ard: the Association: agree to
establish. ‘an Evaluation. Committee consisting. of { ) mem-
bers, ( ) members-appointed by the Board,and () members
appoitited: by the Association:

2, Responsibility )

This Cominittee. shall-develop specific:criteria for the evaliiation of ‘teachers.

. 3. Report Date: : :
“THhe recommendations shall be submitted for adoption. to the Board and the
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an illegal'subject, the'crea

<le  Again, C.and'D. relste’to terms and

conditions of'employment, but'should
‘not'bea'subject of negotiations unless
these:positions-are included inthe
‘bargaining ‘unit.

Two major decisions by PERC
provide considerable guidance on the
legality of the Sample Agreement
language. These cases should be

caretully reviewed before negotiating

on this topic. Bethiehem Board of
Education, PERC No. 80-5, and _ -
Fairview Board of Education, PERC
No.80-18. N

Because of the State Board's rules
on tenured teacher evaluation, there I8
a différent rangé of negotiable iterns for
tenured teachers as compared to non-
tenured teachers. In either case, all
educational policy matters, such as the
criteria for evaluation and the seléction
of the evaluator, are non-negotiable. :
For tenured teachers theré are
substantial limits on the kinds of
evaluation procedures that can be
negotiated, because districts must -
conform to the extensive Staté Board
regulations. Theé legal requirements for
the evaluation of non-tenured teachers
are less cormprehensive, so there is
maore réom for hegotiations in this area.

Equally important to knowing the law.
on this topic is to know what is préactical
and éffective in teacher evaluation. The
opinions of your administrative staff are
invaluable'hére.

‘Because‘the criteéria for evaluation is
4 tion ofan
employee committee that has-anything
more than advisory authority is‘’non-
négotiable. Theé committee should not

~ bé able to obstruct the:board's ability to

adopt or-change evaluation critéria.

_ While'the board should-encourage

wide professional involvementin




Association no later than December 15, 19

B. Procedure -

1. Frequency ) .

a. Teachers shall be observed through classroom visitation by a certified
supervisor at least ( ) times in each school year, to be followed in each
. instance by a written evaluation report and by a conference between the teacher
and his immediate supervisor for the purpose of identifying any deficiencies,
extending assistance for their correction and improving instructions. Each observa-
tion shall consist of at least a full period in the junior/senior high school or a
complete lesson in the elementary school(s).

b. Teachers shall be informed of classroom visitation at least five (5) work
days in advance of said visitation.

¢. Classroom visitatidns/observation shall not occur on the same day, nor <>

shall any observation occur prior to the previous evaluation conference. In no case
should any observation occur within ten (10) school days of the previous evaluation.
All visitations/observations shall occur in the same work year.

2. Non-tenured Review
Violations of or dizagreements over any of the provisions of this ARTICLE in cases
involving nonrenewal of contract or termination of employment of nontenure
teachers shall be subject to review under the Fair Dismissal Procedure established
in ARTICLE XIX of this Agreement and shall be considered grounds for reinstate-
ment without loss of pay or any other benefit provided by this Agreement.

3. Open Evaluation .
All monitoring or observation of the work performence of a teacher shall be
conducted openly and with fuil knowledge of the teacher. The use of eavesdropping,
public address, cameras, audio systems, and similar surveillance devices shall be

strictly prohibited.

4. Evaluation by Certificated Supervisors
a. Teachers shall be evaluated only by persons certificated by the New
Jersey State Board of Examiners to supervise instruction. By September 1 of each
school year, each teacher shall be given the name of the person who will evaluate
his/her classroom performance. . '
b. Evaluators shall be regular full-time employees of the school district
and shall be certified in the instructional areas they are evaluating.

5. Copies of Evaluation _ -
A teacher shall be given a copy of any class visit evaluation report prepared by

Qﬁb

R

e

-

- his/her evaluator at least one (1) day before any conference to discuss it. No such
report shall be submitted to the central office, placed in the teacher’s file or
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evaluation criteria development, that
involvement may not exclude the public
or individual teachers from having
input.

= B.1.a.is procedural and negotiable.

The minimum duration of an
observation for a non-tenured teacher
is set outin N.J.A.C. 6:3-1.19. ’

"

PERC has held advance notice of
evaluations to directly affectthe
substantive aspects of the evaluation
process and therefore to beiillegal
topics for negotiations.

B.1.c. This is procedural and
negotiable.

B.2. PERC has ruled, in keeping with
various court decisions, that the
decision to renew or not renew a non-
tenured teacher is a non-negotiable
management right. Hence this clause is
illegal. (The Fair Dismissal Procedure is
actually found at ARTICLE XV of the
Sample Agreement.)

B.3. is negotiable.

B.4.a. The first sentence limits the
board in selecting its evaluators, and is
illegal. The second sentence, providing
that teachers be notified of their
evaluator's name, is procedural and
negotiable. B.4.b. is illegal because it
restricts the board'’s right to hire and
assign employees.

B.5. Thefirst and third sentences are
legally negotiable. The second
sentence is negotiable for non-tenured
teachers, and mandated for tenured
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otheiwise acted upon without priof conférence with the teacher. No teacher shall be
requifed to sign d blank or incomplete evaluation form.

6. Conferences
- Evaluation coriferetices as’ descnbed in Section B.1 shall occur within fifteen (15)
days'of the observation. The conference shall be held within the school day without
loss of benefit to the teacher.

7. Right to, Representatxon
A tedcher shall Have the right to represeitation in an evaluation conference.

) 8. Stnndardized Tests
Results of standardized tests used for. evaluating students shall not be used to

evaluate teacher performance.

9. Communicatlon
Prior to any évaluation report the immediate supervisor of a teacher shall have had
‘appropriate commumcatlon. including but not limited to all steps in paragraph 10
below and thie provisions of ARTICLE XXVIII, Section B of this Agreement with
said teacher regarding his performance as a teacher.

»

10. Rei
Evaluatlon
following -p:'

érson ‘who observed the teachmg performance as required ‘i m Sectxon B. of
this ARTICLE.
b. "Sué¢h reports shall be addressed to the teacher.

‘c. Such reports shall be written in narrative form and shall include, when- <

‘pertifient:

(1) Strengths of the' teacher as- evxdenced during the, penod since the

. ‘previous report.

(2) Areas of xmprovement needed by thie.teacher as evidenced during
the period-since the previous report. If these areas of i improvement
‘are not’ repeated in subsequent  reports ‘said areas shall ‘be con-
sidered remedied.

(3) Specxﬁc stiggestions as to measures which' the teacher might take
to improve his performance in each of the ‘areas wheréin weak-

~ nesses have been indicated,

(4) Upon requiést -the: evaluator ‘shall démonstrate the. proper meth-
od(s) to correct any-areas-of improvement.

34x

-

* teachers under the State Board
~ regulations.

<Lz*> B.6. is negotiable.

< B.7.is negotible. Note that there is no
right to such representation withouta
negotiated agreement so stating. A
school board must consider the overall
eftect on the evaluation process of 7
having a union representative present

" during an evaluation conference. Most
administrators would find the presence
of a union representative at an
evaluation conference to be
unnecessary and counterproductive.

> B.8.isillegal as interferencein the
selection of evaluation criteria, and as -
contrary to the State Board regulations.

<> ' B.9.isnegotiable insofar as :
paragraph 10is legal. The referencein
the last two lines should be to ARTICLE
XXV Section B. of the Sample
Agreement, concerning an employee’s
right to counseling by his immediate
superior.

«<¢= B.10. concerns the contentof the
‘rts shall 'be presented to each teacher in accordance with the

evaluation report.and is-for the most
‘part preempted by the State Board
rules as they apply to tenured teachers.
‘Only B.10.b., mandating ‘that reports -be
addressed tothe'teacher, is a
negotiable:addition to:tenured teacher
-evaluation:procedures.

‘B.10.c. outlines the specific.conténts
-of the evaluation report. PERC-has
specifically ruled that B.10.c.(4)is not
negotia‘ble‘because it“relates'to.the
‘evaluation.” Following this logic it
appears that all of B.10.c. is-non-
negotiable for non-tenured-employees
because it involves the substantive
content of the report rather than the
‘procedures-involved, and therefore
limits- managerial prerogatives.




11. Final Evaluation
The annual summary evaluation of a teacher shall be determmed by a compllatlon
of the required evaluations as provided in this ARTICLE.

C. Personnel Records
1. File

A teacher shall have the right, upon request, to review the contents of his personnel
file and to receive copies at Board expense of any documents contained therein. A
teacher shall be entitled to have representative(s) of the Association accompany
him/her during such review. At least once every ( ) years, a teacher shall
have the right to indicate those documents and/or other materials in his file which
. he/she believes to be obsolete or otherwise inappropriate to retain. Said documents
shall be reviewed by the Superintendent or his designee and if, in fact, they are
obsolete or otherwise inappropriate to retain, they shall be destroyed. Disputes over
the retention of said documents may be processed through the grievance procedure,
commencing at Level Two.

2. Derogatory Material
No material derogatory to a teacher’s conduct, service, character or personality or
any material which could have an adverse effect on a teacher’s status shall be
placed in his/her personnel file unless the teacher has had an opportunity to review
the material. The teacher shall acknowledge that he/she has had the opportunity to
review such material by affixing his signature to the copy to be filed with the express
‘understanding that such signature in no way indicates agreement with the contents
thereof. The teacher shall also have the right to submit a written answer to such
material and his answer shall be reviewed by the Superintendent or his designee
and attached to the file copy.

No Separate File
Although the Board agrees to protect the confidentially of personal references,
academic credentials and other similar documents, it shall not establish any
separate personnel file which is not available for the teacher’s inspection.

D. Termindtign of Employment

Final evaluation of a teacher upon termination of his/her employment shall be
concluded prior to any recommendation for severance and no documents and/or
other material shall be plsced in his/her personnel file of such teacher after
severance or otherwise. than in accordance with the procedure sat forth in thls
ARTICLE. v

‘Article XV, Fair Dismissal Procedure
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B.11, according to PERC, is not
negotiable because it concerns the
content of the report.

<L> Paragraph C., clause 1: To make ’

disputes over whether or not materials
included in the personnel file shall be
expunged subject to the grievance
process seems unwise. Since teachers
generally have the ability to rebut
materials contained in the file there
seems little reason to become invoived -
in controversy concerning
expungement.

QL- Paragraph D. was ruled non-

negotiable by the Appellate Division in

East Brunswick (unpublished opinion, -

May 3, 1982). The court stated, “An_
employer might well be greatly and
quite legitimately interested in matters
concerning an employee after he

-leaves even though the matter may not -

be related to his employment.” The
reason: the employee may reapply in
the future, and intervening events such -~
as a criminal conviction would be of
legitimate interest to the board in
considering reemployment.

In 1975, the Legislature enacted a
statute and the State Board of
Education enacted rules more
specifically enforcing the rights of non-
tenured teachers set forth in the
Donaldson case.

These rules do not alter the basic
relationship between a board and its
non-tenured teachers. The nature of a
non-tenured teacher's contract of )
employment with a school board is one-
for personal services with a
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A. Fair Dismissal Committee

requlred by lew or agreement bet een the B _ard and the Assocnatron, or
b, A written notxce that such employment shall not be offered

commencement and.a termination
date. When the terminal date has been
reached the contract Is dlsch ged
and there are no Ionger any.rights,
duties, or obllgatlons chargeable to -
-either party. to the previous agreement

. In short, no relatlonsh»p blnding inlaw.
exists between the parties, and so ithas
been heid in several instances. by the.
Courts of-the. State of. New Jersey

4-:» A A committee that is:merely
edvlsory to the.board on this topic, end
which neither. binds. the . :
obstructs its. rightto actin this area. Is.
legally negotleble Commerclel
Township, PERC No, 80-20. This is,
however, the responsrballty of-the N
administration and:the board; such
committees.are rarely created through.
the negotiations process. )

A.4.is a term and condition of-
employment.

B.1. is,a restatement otlawand is.
unnecessary.

w1th n, ﬁve (5), days after tecexnt by the teacher of the statement of reasons
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Theretore.ﬂ if you, muét have sor ething.
in.your contract on this Issue, you

ﬂfteen'( 1 5) days to req uest a statement
of.reasons, and permit the, board :up. to.
thlrty (30) days to respond

8.3, The.Administrative Code very.
ific Ily requires an int
arance, nota hearlng itis notto.
be an.adversary proceeding, it should.
be of. reasonable, length the teacher




4. Board determination ‘
The Board shell issue its written determination as to the employment or non-
employment of said nontenure teacher for the next succeeding school year within
five (5) days after the completion of the hearing. Said proceedings shall be
completed and the Board’s determination presented to the teacher no later than
May 31. . :

5. Appeal to grievance procedure i

If the teacher disagrees with the determination of the Board, he may submit the
dispute through the grievance procedure as set forth in ARTICLE III of this
Agreement, and said grievance shall commence at Level 3. In the event said
grievance is submitted to arbitration, the arbitrator may restore the teacher to
continued employment and may restore any loss of pay and/or benefits retroactively
to which the teacher would be entitled under ihe terms and conditions of
employment required by law or this Agreement between the Board and the
Association.

C. Failure to Comply

Should the Board fail to give a nontenure teacher either an offer of contract for
employment for the next succeeding year or a notice that such employment shall
not be offered and upon request by the teacher to the superintendent, a statement
of reasons and a hearing, and in the event of such hearing shall fail to make and
serve a copy of the determination, all within the time and in the manner provided
by this ARTICLE, the Board shall be deemed to have offered to that teacher
continued employment for the next succeeding school year upon the terms and
conditions of employment as may be required by law or agreement between the
Board and the Association.
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may be represented by one person or
counsel; witnesses may be presented
with no cross-examination;
appearances shall bein private. The
code at N.J.A.C. 6:3-1.20(a) provides
that the request must be submitted
within ten (10) calendar days. The
limitation to five (5) is probabily lilegal
under East Brunswick.

<f B.4. The Administrative Code

supporting the non-tenure evaluation
law requires that the board's writtan
determination be issued within three
days of the informal appearance, not
the five days listed in this clause.

Additionally, there is no requirement
that a written decision igssue prior to
May 31st. Assume that notice not to
reemploy was given on April 30th. The .
statement of reasons is requested on
May 15th. The reasons are given on
June 14th. On June 24th (the ten day
period set forth in the Administrative
Code), the affected teacher seeks an
appearance which is held on July 24th,
with a written determination issued on
July 27th. Of course, most boards will
proceed more quickly than this but if
both parties exhausted each time limit,
there would be no way to finish the
process before late July.

[y

B.5. As stated above, PERC has held
that arbitrators have no authority to
review a board’s decision not to renew
a non-tenured teacher. Arbitrators can
hear grievances over procedural
violations under this article, but, even if
a procedural violation is found, the
arbitrator is without any power to order
reinstatement. Fair Lawn, App. Div.,
June 2, 1980, and Falrview, PERC No.
80-18. :

C. attempts to expand the statutory
right of teachers to automatic
reemployment due to a procedural
error by the board. The statutes
provide that an employee is deemed to
be offered an emplioyment contract if
the board fails to offer a contractor
notice ot non-renewal by April 30. This
clause would provide such an .
automatic offer of a contract if the
board missed any of the timelines in

the article, i.e., the 30 day limit on

providing a statement of reasons, the
30 day limit for scheduling the informal -
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‘D. {Notification-of Intention to Return

acceptance, in writing, on or before June 1, in which event such employment shiall

continue as .provided for herein. In- default of such notice the ‘Board shall not be '

required :to continue the employment of the teacher.

E. Termination -of Employment
Any nontenure teacher who receives a notice that his employmert shall be

terminated shall be-entitled to'a statement of reasons and a hearing as provided for

in paragraphs 2,3, 4,-and 5 of this Section except that a determination of the Board

shall be made and served thirty (30)-days before the expiration of the notice period

provided fot in said contract. Should the Board fail to comply therewith, then said

‘notice of termination shall be invalid:and of no force and effect and the-employmernt

-of the teacher shall continue as if:such notice-had:not been'given.

-Article XVI1, Complaint ‘Procedure
‘A. ‘Procedural Requirement
Any comiplaints regarding-a teacher made toiany member of the administration by

any parent, student, or othér person which-does or may ‘influence evaluation of a

teacher shall be processed ‘according to the procedure outlined below.
B. Meeting with ‘Principal or Immeédiate Superior

The principal -or immediate superior gshall méet with the teacher to apprise the |
‘teacher of the full ‘nature of the complaint and they shall attempt to resolve the °

‘thatter informally.
“C, Rightto Representation

‘The teacher shall have the right to be répresented by the Association at any »'

‘meetings or ‘conferences regarding such complaint.
D. Procedure
Step 1.

In the event-a complairit is unresolved to the satisfaction of all :parties, the teacher |

‘may request a conference withthe ‘complainant'to atteinpt toresolve the complamt
If the complaint is unresolved as a result of such confeténce, ‘ot if ho mutually :
dcceptable conference can be agreed on. the’ co‘ 'plamt shall move to Step 2.

‘Step 2.

Any complaint -unresolved under Step One at the request of t.he teacher or the :

complamant shall be reviewed by the building ‘principal or counterpart supervisor
-in‘an attempt to resolve the matter to the satxsfactwn of ‘all pames concemned.

plamt unresolved at Step Two may be subtmtted in wntmg by the

complainant.

‘Step 4.
Upon receipt of the written complaint ‘the superintendent or his designee shall -
‘confer with all parties. The teacher shall have the right to be present at all meetings -
of the superintendent or. his désignee and the complainant.
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) int or- the teacher to the building principal or countefpart‘supervisor who !
shall ‘forthwith forward a - copy ‘to ‘the ‘superintendent or -his designee -and ‘the

‘appearance-and the three-day limit for
a'written:determination by the'board
following-such an‘appearance. Thisis
‘probably illegal. PERC has'held that
“procedural violations in the' evaluation
‘process shall'not be cause for
‘reinstatement by an arbitrator; ‘it
follows'that procedural errors in the
‘appeal process also couldn’t resultin
‘reinstatement.

ax D. is-a‘restatement of law.
If the teacher desires to-accept-such em’ployment he shall notify the Board of such -

«fe E.hasstumped theentire Labor

Reiations Department. Any‘reader
having information on the meaning or
intentof this'clause is invited to contact
us'as-soon ds.possible. Prizes will'not
‘be.given, but we'll publishwinning
entries. In the meantime, please don’t
put this into your-contract.

Theessence:of this:articie deals with -

-a complaintiodged agairist a teacher,
‘generally from an outside’non-

administrative source, for which the
teacher grieves'for relief and remedy
against-a potentially damaging

influence which the complaint may
‘have against the teacher’s evaluation

report.

Very few boards have such:a
complaint procedure in their
‘agreement.

itwould appear that ParagraphA., B.
and C. of thisafticle should alone

- suffice to ensure fair:and &équitable

treatrent to any complaint so Iodged
against a'teacher.



Step 5.
If the superintendent or his designee is unable to resolve a complaint to the
satisfaction of all parties concerned, at the request of the complainant or the teacher
he shall forward the results of his investigation along with his recommendatlon. in
writing, to the Board and a copy to all parties concerned.

Step 6.
After receipt of the findings and recommendations of the superintendent or his
designee, and before action thereon, the Board shall afford the parties the
opportunity to meet with the Board and show cause why the recommendations of
the superintendent or his designee should not be followed. Copies of the action
taken by the Board shall be forwarded to all pames

Step 7.
Any complaint unresolved under Step 6. may be submitted by the teacher to the
grievance procedure as set forth in ARTICLE I of this Agreement and shall
commence at Level 3.

Article XVII, Teacher Facilities

A. Listing of Facilities o
By the beginning of the 19 - “school year, each school shall have the following
facilities:

1. All rooms which are used for purpoaes of instruction during any portion of
the months of May, June, July, August, September, and October shall be air
conditioned;

2. Space for each teacher within each instructional area in which he teaches
to store his instructional materials and supplies;

3. An air-conditioned teacher work area containing adequate equipment and
supplies to aid in the preparation of instructional materials;

4. An appropriately furnished and air-conditioned room which shall be
reserved for the exclusive use of teachers as a faculty lounge. Although teachers
shall be expected to exercise reasonable care in maintaining the appearance and
cleanliness of said lounge, it shall be regularly cleaned by the school’s custodial
staff. . ‘
5. A private pay telephone in each faculty lounge for the exclusive use of

teachers;

6. A serviceable desk, chair, and filing cabinet for the exclusive use of each
teacher;

7. A communication system so that teachera can communicate with the main
building office from their classrooms;

8. Well-lighted and clean teacher rest rooms, separate for each sex and
separate from the students’ rest rooms;

" 9. A separate, private dining area for the exclusive use of the teachers;
) 10. Free and adequate off-street paved parking facilities, which are protected

against vandalism, properly maintained, and identified exclusively for teacher use;

11. Suitable, private closet space with lock and key for each teacher to store

coats, overshoes, and personal articles;

12. Copxes exclusively for each teacher's use, of all texts used in each of the

courses he is to teach;

13. Adequate chalkboard space in every classroom;

“'14. A complete and unabridged dictionary in every classroom;

. 15. Adequate books, paper, pencils, pens, chalk, erasers and other such

material required in daily teaching responsibility.

B. Special Clothing . -
- By the beginning of the 19 - school year, the Board shall provide gym
uniforms for physical education teachem, smocks for art and home economics
teachers, laboratory coats for laboratory science teachers, shop coats for vocational
and industrial arts teachers. Proper laundermg service for all of said items shall be
provided without charge to the teacher.

All of the items demanded in
Paragraph A. must be questioned in
light of the existing facilities in the
district to determine the extent of
change or if, indeed, change is at all
possible or necessary. ‘

Most of items 1 through 11 were
found by PERC to be required topics of

- negotiations. Items 12 through 15 were
deemed illegal topics, as related to the
means and methods of providing
education to the students. PERC :
rejected the union argument that these
were really “tools of the trade.” Byram,
PERC No. 76-27, aff d in part, 152 N.J.
Super. 12 (App. Div., 1977).

=  Paragraph B. must be considered
strictly as a cost item.

C. Work Room and Office " <@  Paragraph C. again presents a

By the beginning of the 19 - school year, an appropriate room and other

question concerning the allocation of

facilities for teachers who work in more than one school building shall be assigned

39x

space in specific schools. It must be
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to-them in-each school in whlch they work to permit the effecuve dlscharge of their
responsibilities to their pupils. ‘Such teachers shall also.be assigned a single
¢lassroom-or office for their exclusive use outside of regular teaching hours, with a
desk or other-equivalent facility and a place to store materials and supplies for their
personal use.

D. Answering Service . '

The Board agrees to provide an answering service between p.m.
and a.m. for teachers to report unavailability for work. Once a teacher has
reported unavailability, it shall be the responsxbxhty of the admzmstmtmn to
arrange for a substitute.

E. Vending Machines

Upon the request of the Association, vendmg machines shall be installed in the
teachers’ lounge and teachers’ lunchroom areas. The proceeds from all such
machines shall be placed in a student scholarship fund created for that purpose.
Awarding of scholarships 'shall be administered jointly by the Association and the
superintendent. The Teacher-Administration Liaison Committee in each building
established according to the provisions of ARTICLE XXII of this Agreement shall
develop mutualily acceptable procedures for servicing said machines.and accounting
for the funds.

F. Keys
In order to permit freedom of access both during.and after regular school hours, all

teachers shall be given keys to the faculty lounge, teacher work area, and interior .
hallway gates of their base school, and upon request, and subject to reasonable

regulanon, shall be provided with a key or other means of access to an outside door

_ in their area of the building during nonscheol hours.
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. Areas for consideration by the Council shall mclude but not be hrmted to school .

\

G. Student Transportation :
By the beginning:of the 19 - school year, the Board shall provide a vehicle and
a driver for the transportation of individual students or small groups of students.
Said vehicle:and driver shall be used to transport sick students from school to home
during the course of the school day,

Article XVIII, Teacher-Administration Liaison
A. Building Level Faculty Council

1. Organization
The Association shall select a Faculty Council for each school building which shall

‘meet withithe principal at least once a month.during-the school day for the duration

of -the school year. Said -Council shall consist .of not more than (1) member for
‘every (
less than ( ) members.

2. Areas for Faculty Council consideration

‘building level decisions regarding:
-a. ‘Administration of this Agreement;

‘b. ‘Facilitation .of .programs and recommendatxons of the Instructional :

‘Council hereafter established in ARTICLE XXIII of this Agreement;
‘c. Revision and development of building pth:es and practxces

- ‘B. ‘Meetings with Supe,rint_endent

The Association’s representatives shall meet with the superintendent at least once

a.month-during:the school year to.review and discuss current school problems.and .
ipractices-and the administration of this Agreement.
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) teachers in:the school ‘building, but shall.in no.event have

examined by the board in light of
maintenance of fiexibility with respect
to the. utillzatlon of space, now and.in
the future

The Teacher-Administration Liaison.

1T Committee clause Is actually found in -

ARTICLE XVIII,

Paragraph F. presents essentiallya
security problem with respect to the
distribution of keys, and therefore, it
must be so examined.

This is not a term and.condition of
employment, since it to
students and not to teacher: s.

PERC has held that a.Board-Teacher
Liaison Committee proposal wasa
required topic for. negotiations. This

committee would have a ma]orlty ot
management representatlves would

engage.in discussions, not

agreement ¢ of the. parﬂ
spec'ﬂcally guarante

duscuss only non-negotlable mattars
was itself a. requnred topucfor

»between the Faculty Councll and the
,school admlmstratlon to dlscuss non-

..negotiable, as a non bmdlng forum. for



the expression of teacher concerns
over non-negotiable matters.

Article XIX, Instructional Council . "~ a>  Itis not clear whether PERC's

A. Organization
1. Purpose

An Instructional Council shall be established and shall meet not later
than 19 . The purpose of the Council shall be to strengthen the
education program through recommendations, research, implementation, and
evaluation by the superintendent and the Association to best meet the needs of the
students, the schools, and the community. The Council may consider, but not be
limited to, advising the Board and the Association on such matters as curriculum
improvements, teaching techniques, instructional organizational patterns, ex-
perimentation, extra curricular programs, in-service training and staff develop-
ment, pupil testing and evaluation, philosophy and educational goals of the district,
teacher recruitment, research, educational specifications for buildings, and other

related matters regarding the effective operation of the School District.
2. Membership '

The Council shall consist of ( ) representatives appointed by the

superintendent and ( ) representatives appointed by the Associa-

tion.

3. Committees
The Council shall be authorized to establish sub-committees or ad hoc committees
for specific projects to allow for those who would be affected by Council recommen-
dations to have an opportunity to be involved.

4. Individual initiative for suggestions
The Council shall encourage the initiation of ideas and suggestions for projects by
individual teachers, departments, grade levels, Association committees, adminis-
‘trators, Board members, students, parents, or other interested parties.

5. Additional members
Nothing in this ARTICLE shall be interpreted to prevent the Council from
consulting or appointing to its committees such additional teachers, adminis-
trators, professional advisors, students, parents, or other persons as the original
members herein designated shall determine are desirable and appropriate for said
purposes. In the event that professional consultants are added, the Board agrees to
provide adequate funds to pay for each such service.

6. Rules of procedure
The Council shall establish its own rules of procedure and shall provide for a
rotating chairman who shall be responsible for the arrangement and conduct of
meetings.
, 7. Meetings

The Council shall meet at least once each month.
- 8. Information

The Council and its sub-committees shall be provided with the same access to
available school district information as provided to the Association as specified in
ARTICLE V. Sectlon A of this Agreement.

B. Reports
1. Board and Associatlon action :

‘The Board and the Association shall consider and study all written recommenda-
tions submitted by the Council for action. If the Board or the Association refuses to-
adopt any such recommendations, it shall state the specific reasons for such refusal
in writing to the Council,

) 2. Minority reports
Reports of the Council or any sub-committee established by the Council may
include minority as well as majority views.

C. Budget

~ As of September 1, 19 , the Board shall provide ($ ) dollars to
the Instructional Council for the purpose of assisting said Council in establishing
effective procedures for decision-making in implementing the responsibilities stated
above in the : School District.

D. Teacher Participation

1. Pay
Teachers who serve on the Instructional Council or any sub-committee organized by
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analysis regarding a Board-Teacher
Liaison Committee will be applied to
Instructional Councils. The languagein
the Sample Agreement is much
broader than that in the PERC cass,
and potentially much more restrictive.

Boards receiving this demand should
consider establishing such a
committee outside of the labor
agreement, at the building and/or
district level, for on-going consultation
on non-negotiable matters. '
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at the following rate for thé
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Article XX; Sick Leave
A. Acedmu!ative

As of September l 19 ‘
( S

1A of thm ARTICLE _aa followa:
ti School Dmtnct a

ch subsequent yéar of employment in the School District
( ) 'days until all of the days accumulated ifh the former

of each school yéar.

- a2x

™ Ry

The amount of sick leave granted
beyond ten days ayearls purely a
» nomlc abllity and
educatlonal nee Any concesslon n_
this area sholild achieve an equnvalent
concession by the linion.

negétiated into very fewcontracts.

~ have all determined that automatic

grants ‘ot sick’




F. Retirement - <

Upon retirement, the retiring teacher shall be compensated for his or her ac-
cumulated sick leave at the rate of pay at the time of retirement.

Article XX1, Temporary Leaves of Absence

'A.' Types of Leave '

" As of the beginning of the 19 -  sachool year, teachers shall be entitled to the
following temporary nonaccumulative leaves of absence with full pay each school
year:

1. Personel
( ) days leave of absence for personal, legal, business, household or
family matters which require absence dunng school hours. Application to the
teacher’s principal or other immediate superior for personal leave shall be made at
- least ( ) day(s) before taking such leave (except in the case of emer-
gencies) and the applicant for such leave shall not be required to state the reason for
taking such leave other than that he is taking it under this Section.

2. Religious
Upto () days per school year for observance of religious holidays, where
said observance prevents the teacher from working on said days.

. 3. School visitation
Up to ( ) days for the purpose of visiting other schools or attending
meetings or conferences of an educational nature.
-~ 4. Community service leave .
Any teacher who is a member of a community service organization or who is
requested by any such organization to attend or participate in meetings or programs
of the organization conducted during school hours shal! be granted time off with pay
for such purpose upon request.
’ 5. Conferences of affiliates .
"Up to ( ) days for ( ) representatives of the Association to
attend conferences and conventions of state and national affiliated organizations.
6. Legal
Time necessary for appearances in any legal proceeding connected with the
teacher’s employmnnt or with the school syetem or in any other legal proceeding if
- the teacher is required by law to attend.
7. Death
Up to ( ) days at any one time in the event of death or serious illness of
a teacher’s spouse, child, son-in-law, daughter-in-law, parent, father-in-law, moth-
er-in-law, brother, sister, brother-in-law, sister-in-law, and-any other member of the
immediate household. Teachers shall be granted up to ( ) days in the
event -of death of a teacher’s friend or relative outside the teacher's immediate
family as defined above. In the event of the death of a teacher or student in
the " School District, the principal or immediate superior of said teacher
or student shall grant to an appropriate number of teachers sufficient time off to
attend the funeral.
, 8. Summer school '
“Up to a total of ( ) days at the end of a school year and/or at the
beginning of a school year, as may be required to attend summer school classes
and/or to travel to the place where such classes are to be held.
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> See “Paymentfor Unused Sick

Leave" at page 10 of this publication.
for a detailed discussion of this matter.

<& See "Personal Leave,”

pages 7 to 9 of this book for a
detailed discussion of what should be
contained and avoided in a personal
leave clause.

‘L“ A.2. PERC has held that contract

clauses granting paid leave for
religious holidays, which is not
deducted from personal or vacation
days equally available to non-religious
employees, Is unconstitutional.
Hunterdon Central High School Board
of Education, PERC No. 80-4, aff'd, 86
N.J. 43 (1981). Permitting empioyees
to use unspecified personal or vacation
leave for religious observance, on the
other hand, is legally negotiable.

- Haddonfield, RERC No. 82-106.

"L Paragraphs A.3. to A.9. must be

analyzed locally regarding their cost
and effect on administrative and
educational efficiency. A.6. should, at
the least, not include legal
appearances where the board and
teacher are adversaries, e.g. tenure
hearings and PERC hearings.
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9. Marriage and honeymoon

“Up to ( ) days for the purpose of marriage and honeymoon or up
to () days for the purpose of attending the marriage of a member of the

immediate family.
10. Temporary Military

Time necessary for persons called into temporary active duty of any unit of the U.S.

Reserves or the State National Guard. A teacher shall be paid his regular pay in

addition to any pay which he receives from the state or federal government.

11, Good cause
Other leaves of absence with pay may be granted by the Board for good reason.

"~ B. In Addition to Sick Leave

Leaves taken pursuant to Section A above shall be in addition to any sick leave to

‘which the teacher is entitled. . }

C. NJEA Convention ‘
Each teacher who attends the. NJEA Convention shall fully be compensated for ail
costs incurred: for travel, tolls, meals and hotel.

Article XXIII, Extended Leaves.of A bsences. ..

A, Assgciation, B

The Board agrees that.up to ( ) teachers.designated: by. the Association
shall, upon. request, be granted a. leave of: absence: without pay for up
to. (. ):vear(s)-for.the purpose.of engaging.in activities of the Agsociation.
or.its; affiliates. - :

B. International.and Federal:Programs: _
absence without:pay.of up to ¢ )yearsshall be granted to any.
eacher who j ns.the,Peace Corps, VISTA, National Teachers:Corps; or serves-as an
exchange teacher or.overseas teacher, and:is;a-full-time participant in either of such
programs, or.accepts.a, Fullbright Scholarship.
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<> A .11, can present seriops difficulties

especially to boards who have “past
practice” or “savings clauses.” The -
granting of additional leaves might
establish an unwanted precedent.
Untortunately, & labor contract
sometimes has the effect of limiting the
ability of an employer to grant fringe
benefits in excess of the contract
simply because the employer’s action
to help employees in a given situation
can force the employer to grant the-
same benefit in all similar cases.

< C. First, Chapter 123 as roted earlier,

prohibits an-employer from assisting a
union. The NJEA is a union. Whileno -
decision in this area has been-issued, it
is very possible that any agreementto-
this clause or any payment under itis a:
violation of law. , v

Practically, paragraph C. i§
unacceptable even-if legal. Thereisno
limit on.any expenseincurred. The cost
to.the board could be enormous'if only:
a portion of teachers sought
reimbursement for their expenses. No
boards, to our knowledge, have agreed
to such-a clause: '

& Thegranting of any of the:leaves in'

this:area; other than sick-leave; should"
be upon-applicationto the -
superintendent for approval unless the
board specifically provides:otherwise:
Such applications should provide-
sufficient notice for the:superintendent’
to secure a:substitute; or-the related-
clause-may.be ruled invalid: South
River, PERC No. 81-108:




to ( ) years to teach in an accredited college or university, private school
or other public schiool district,

D. Mxhtary

Mlhtary leave without pay shall be granted to any teacher who is mducted or enlists
in any branch of the armed forces of the United States for the period of said service
and three (3) months thereafter, or three (3) months after recovery of any wound or
sickness at time of discharge. A similar leave shall be granted to the spouse of any
teacher who is so inducted or who enlists to join him for the period of special
training in preparation for duty overseas in combat zones,

* Maternity

1. Natural Birth :

The Board shall grant maternity leave without pay to any teacher upon request
subject to the following stipulations and limitations:

(a) Maternity leave shall commence and terminate, on the date requested by
the teacher.

(b) Any teacher granted maternity leave without pay according to the
provisions of this section may at her discretion elect to use all or any part
of her accumulated sick leave during period of such absence and receive
full pay and benefits for the same.

(c) Any teacher granted maternity leave shall at her request be restored to
the exact same teaching position, subject area, and grade level vacated at
the commencement of said leave. -

(d) No teacher shall be required to leave work because of pregnancy at any
specific time prior to expected childbirth nor be prevented from returning
to work after childbirth solely on the ground that there has not been a
time lapse of specific duration between childbirth and the desired date of
return. .

(e) The Board shall not remove any teacher from her duties during pregnan-
cy unless the teacher cannot produce a certificate from her physician that
she is medically able to continue teaching.

* (f) The Board shall not discriminate against any person in violation of
N.J.S.A. 10:5-1 et seq. the Law Against Discrimination, nor in violation
of the Constitutions of the State of New Jersey and of the United States.

2. Any teacher who does not elect to take a maternity leave may continue to

perform her duties; as long as physically able to do so and will be entitled to return
to her duties when her physician certifies that she is physically able to do so. The
period of such absence will be deemed the same as for any other physical disability
and she will be entitled to her annual and accumulated sick leave with pay during
the period of absence.
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This maternity leave clause has
numerous problems. Paragraph 1.(a)is
unacceptable because it ignores the
negative impact upon the continuity of
instruction that occurs when leaves
begin and end during the school year.

At the least, all maternity leaves
should terminate at the beginning of
a school year, so that a substitute is
not displaced in May or June. Some
boards and unions have agreed that
maternity leaves will commence at
the marking period nearest the onset
of disability. Others permit the leave to
commence following the period of
disability. Under such a clause, a
pregnant teacher works until she is
physically unable to do so; takes sick
leave for the period of disability
(generally, 30 days before and after the
birth); and then begins her unpaid
maternity leave.

Paragraph 1.(b) has been ruled
illegal when applied to any period of
time when the empioyee is not truly
disabled. If an employee has
accumulated 90 sick days, uses 35 of
those days before and after the birth of
her child, and then takes a maternity
leave of absence for the purpose of
raising the child, she is prohibited from
utilizing her remaining sick days during
this leave of absence. Hackensack,
unpublished opinion (App. Div., March
9, 1982).

Paragraph 1.(c) is illegal because it
interferes in the board's right to assign
staff.

Paragraphs 1.(d) and (e) are
restatements of current case law. See
Castellano, 79 N.J. 407 (1979).

Paragraph 1.(f) is the kind of
sweeping restatement of law that
should never beincluded in a
negotiated agreement. See page 40 of
this Analysis for a discussion of how to
handle such clauses.

Paragraph 2 is also a restatement of
law.
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3. Adoptxon
Any female teacher adopting an infant child shall receive similar leave which shall
cornmence upon her receiving de-facto custody of said infant, or earlier if necessary
to fulfill the requiremenits for the adoption. No teacher on maternity leave shall, on -
the basis of said leave, be denied the opportunity to substitute in
the School District in the area of her certification or competence.

F. Hisiess in Family <le

A léave of absence without pay of up to : ( ) year(s) shall be granted
for the pufpose of caring for a sick member of the teacher’s immediate family.
Addmonal leave may be granted at the discretion of the Board

G. Political <sie>
The Board shall grant a leave of absenice without pay to any teacher to campaign for
of servé in a public office, or to campaign for a candidate for a public office other.
than himself.

H. Good Cause )
Other leaves of absence without pay may be granted by the Board for good reason.

«

I. Return frori Leave o
1. Salary
Upon rfeturn from leave granted pursuant to this ARTICLE, a teacher shall be
considered as if he were actively émployed by the Board during the leave and shall
 be placed on the salary s¢hedule at the level he would have achieved if he had not
" been absent.
. 2. Benefits
All benefits to which a teacher was entxtled at the time his leave of absence
commenced, includihg unised accumulated sick leave and credits toward sab-
batical eligibility, shall be restored to hifi upon his feturn, and he shall be assigned
to thie same position which he held at the time said leave commenced if available
or, if not, to & substantially equivalent posntlon

J. Extension and Renewals
All extensions or renewals of leaves shall be apphed for and grnnted in writing.

Article XXIV, Sabbaucul Leaies

A, Purpose

A sabbatical leave shall be granted toa teacher by the Board for study, including
study inh another area of specialization, for travel or £or othet reasons of value to the
" school system. .

B. Conditions
Sabbatical leave shall be granted, subject to the following condltlons

-
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E.3. Adoption differs from
pregnancy-related disability and
sickness. It is akin to child-rearing
leave. There is no obligation to agree to
adoption leave. This clause is
discriminatory in thatit applies only to
female teachers.

Any time the board agrees to the

- phrase “immediate family” in the

contract, it should be sure to clearly
define who is included in that
relationship.

If a board Is willing to agree to leaves

~ for politicai purposes, it should limit the

commencement date to the beginning
of a school year, and the termination
date to either the start of the first
semester or marking period following
the election, or to the beginning of the
next school year. '

H. presents the same potential
problems as Article XXI.A.11,
discussed on page 69 of this book.

1.1: There.is no requirement that
credit for téaching be given during
periods of extended leave without pay.
Itis rarely done unless the teacher
works for the district for over 90 days in
the academic year of theleave.

" A. This language will resuitin
teachers receiving paid sabbatical
leaves to do nothing of value to the
district, e.g., irrelevant travel, or study
for a career outside of teaching. Boards
should insist that the primary purpose
of any sabbatical is to improve the
teacher’s value to the district upon
return.

B. The word “shall” seems to remove
any discretion from the board.



1. "Percentng'e of teachers
If there are sufficient qualified applicants, sabbatical leaves shall be granted to a
minimum of : ( %) percent of teachers at any one time.

2. Raquestu v ) ql»

Requests for sabbatical leave must be received by the superintendent in writing in
such form as may be mutually agreed on by the Association and the superintedent,.
no later than January 1, and action must be taken on all such requests no later than
February 1, of the school year preceding the school year for which the sabbatical
leave is requested

i

3. Minimum time to qualify . +

The teacher has: completed at least seven (7) full school years of service in
the School District.

4. Pay :
A teacher on sabbatical leave (either for one-half (%) of a school year or for a full
school year) shall be paid by the Board at ( %) percent of the salary

rate which he would have received if he had remained on active duty if said leave

is for study and at ( %) percent if for travel or other reason.

5. Return
Upon return from sabbatical leave, a teacher shall be placed on the salary schedule
at the level which he would have achieved had he remained actively employed in
the system during the period of his absence and he shall be credited with all other
benefits for which he would have entitled during the period of his leave and
continuing thereafter upon his return.

Article XXV, Prbfeaaional Development and Educational Improvement <

| A ‘Pui-poee o .L

- In our rapidly changing society teachers must constantly review curricular content,
_teaching methods and materials, educational phxlosophy and goals, social change

- and other topics related to education. The Board recognizes that it shares with its
: professxonal staff responsibility for the upgrading and updating of teacher per-

. formance and . attitudes. The Board and the Association support the principle of
" continuing training of teachers and the improvement of instruction. The parties
~ further agree that each teacher should fulfill the obligation for professional
‘improvement in ways that best serve his own problams, functions, interests, and

needs.

B. Assistance for Teachers <T>

Within any one (1) week, a teacher who shall so request shall be granted at least
* thirty (30) minutes of counseling with his immediate superior. Such meetings shall
be scheduled within the teacher work day and the teacher released from other duties

therefor.

C. Programs :
The Board agrees to implement the following at the beginning of the 19
year.

1. Pay and expenses for required training
To pay the full cost of tuition and other reasonable expenses incurred in connection
with any courses; workshops, seminars, conferences, in-service training sessions, or

- school
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<ie  B.1. By granting only a minimum,

there is no way to predict the maximum
number of teachers receiving '
sabbaticals. This is too open-ended for
most boards. Besides, what will happen
if the minimum number of teachers
don’t apply?

B.2 The January application date
may be too late for proper budgeting by
the board. The February date may not
give the board enough time to evaluate
the applications.

B.3..4. and 5. are standard, except
that most clauses don't permit
sabbaticals for “travel or other reason"
unless related to the teacher’s
responsibilities in the district. Most
districts require that teachers who
receive sabbatical leaves return to the

‘district for one or two years following
the sabbatical, or reimburse to the

board the salary received during the
sabbatical leave. See Negotiations 80,
pp. 9-11, for more detail.

The question of the board agreeing
to make certain payments in
connection with this article is an
appropriate subject for collective
negotiations under the law.

Thereis no need for A. Moreover, the
second and fourth sentences are
probably illegal in light of Ridgefield
Park.

Paragraph B. provides for further
reduction in the time a teacher might
spend with students. Certainly such
time can be found, without contract
language, during preparation periods
or, for elementary teachers,
immediately after school. As
professionals in other areas regularly
expect to devote additional time to their
profession beyond an eight hour day,
so should teachers.
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5ther such sessions which a teacher is required and/or requested by the adminis-

tfation to take. Said teacher shall also be compensated for all time spent in actual

attendance at said sessions beyond his regular working day and year at his regular
rate as defined in ARTICLE VII, Section A, paragraph 4 of this Agreement.

2. Professional Development Committee for reimbursement
, a. To establish a Professional Development Committee to act upon
requests from teachers for authorization to attend courses, workshops, seminars,
conferénces, in-service training sessions or other such sessions.
Within . ( ) days after signing this Agreement, the superintendent
. and  the president of the Association shall each appoint ( ) mem-
bers. to the Committee and they shall select a chairman from among themselves.
The superintendent and the president of the Association may, from time to time,
replace members appointed by them.
b. To pay the reasonable expenses (including fees, meals, lodging and/or.
transportation) incurred by teachers who attend such sessions with the approval of
the Professional Development Committee.

3. In<gérvice workshiops, conferences, programs

a. The Board shall provide in-service professional improvement programs
which shall be cooperatively planned in the instructional council to meet priorities
jointly determined by the Association and the administration. In-service programs
shall be conducted during the in-school teacher workday if teacher attendance is
required. All programs conducted during the summer shall be voluntary and
compensated at the rate set forth in ARTICLE VII, Section A, pamg’raph 4.

b. Teachers who participate in an in-service program shall be given credit
for each program as provided in schedule D.

4. Professional library :
To expend up to (3 ) dollars per teacher each school year to
purchase books, equipment and/or other educational resource materials, as may be
recommended by the aforementioned Professional Development Committee for use
by the professional staff for professional development and educational improve-
ment. The Board shall provide adequate space for housing said books and materials
in convenient and readily accessible locations.

5. Recruitment

To establish a Recruitment Committee to study and improve teacher recruitment.
This Committee shall develop ways to utilize incumbent teachers who agree to be
fecruiters. The superintendent and the president of the -Association shall each
dppoint { ) members to this Committee and they shall choose a
chairman from .athong themselves. Teachers who participate as members of this
iCommittee shall suffer no loss of compensation ‘and shall be reimbursed for any
travel and‘expenses incurred in the performance of ‘their functions.

“

¢ 6. Suminer - prog'ram ‘for professional developmént o

‘To appropriate ($ ) dollars for-a Voluntary Summer Program for
.Professional Development to afford teachers the opportunity to.participate in
¥activities which they propose and which shall ‘contribute to the professional
development of the participating teacher and to the educational advantage of the
‘¢hildren sefved by the District. Participation in-this progtam:shall take place for a

‘périod of not more than one (1) month during July and/or August.and participants
-ghiall be remunerated on a prorated basis, according to-their monthly-salaryfor the

‘'school year beginning July 1 of the summer employed.

K a. Teachers may apply for this program no later than - -
~Applications ‘shall be ‘submitted to. a Screening Committee consmtmg
‘of ( ) members selected by the superintendent
v and K ) members selected by-the Association. The Committee shall

" receive, review, and approve or disapprove applications. All applicants shall-be -

notified no'later than May 1 of each-year as to whether their applications have been
- approved.. .

4
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If the committee under C.2. is .
- entrusted with determinations of the
value of various in-service and
professional development courses or
programs, this is probably an illegal
subject.

Ridgefield Park would seem to make
the first sentence of C.3.a. an illegal
topic, particularly if this is meant to
prohibit the introduction of inservice
topics which the administration, but not
the union, deems appropriate. The
balance of a. and all of b. relate to
terms and conditions of employment.

C.4. is not a required topic of
negotiations. C.4. through:8 are almost
never contained in contracts.

<> C.5. This is not:a term and condition
of employment but is.a major
educational policy function:and-is,
therefore, an illegal area.




b. The funds appropriated for this program shall be used to finance
projects evaluated by the Screening Committee as fulfilling the objectives of the
program.

¢. The Screening Committee shall establish its own rules of procedure.

7. Innovative grants
To appropriate - (3 ) dollars to establish a grant program to make
funds available to teachers interested in designing and implementing innovative
educational ideas and techniques.

a. The aim and purpose of this Section shalil be to encourage creative and
innovative teachers to experiment in order to better meet the educational needs of

the students of the School District.
b. An Innovative Review Committee consisting of ( )
members appointed by the superintendent and ( ) members ap-

pointed by the Association shall be established no later than October 1, 19
Said Committee shall receive, review, and approve or disapprove applications for
grants. Applications for grants shall be submitted no later than and
awards shall be announced no later than

¢. No individual grant under the terms of this Section shall ex- .
ceed (3 ) dollars.

d. The Innovative Review Committee shall establish its own rules of

procedure.

8. Experimentation :

a. The Association and the Board have a mutual responsibility to promote
better instruction. The Board welcomes Association participation in all aspects of
strengthening the education program to best meet the needs of the students, the
schools, and the community.

" b. The Association may participate in any aspect of an experimental or
other project or program. Such participation shall include, but not be limited to, all
phases of proposals, inquiry, study, research, deliberations, recommendations,
implementation, evaluation and adoption. Any aspect of an experimental program
which would affect the terms and conditions of teacher employment shall be
‘negotiated with the Association before implementation.

Article XXVI1, Supervision of Student Teachers <ofe-

" A. Mutual Responsibility ‘

There is a continuing need for the recruitment of able teacher candidates and for the
improvement of their preparation. Teachers enlisted to teach in any situation must
be provided an education based on the best academic preparation supplemented
with numerous planned experiences which can provide a working understanding of
the students and classroom with which teachers must function effectively. Through
the cooperation of the School District and the Association, the student
teacher is provided with the setting to apply the professional knowledge and skills,
theories, and philosophies which have been developed through college courses and
related experiences. The Board and the Association accept the joint responsibility
to prepare teachers and to provide student teachers with direct field experiences in
the School District that are relevant to the teaching act.

B. Procedures )
The following procedures shall govern the supervision of student teachers:
1. Teaching experience
No teacher shall have a student teacher under his supervision unless said teacher
has had at least three years of teaching experience, with the-most recent year in his
" present position.
2. Voluntary participation
Supervision by a teacher of a student teacher shall be voluntary. Each teacher shall
be polled prior to any school year for willingness to participate in the student
teaching program, but this shall not be construed as acceptance of any particular
student teaching assignment.
) 3. Academic record of student teachers
Prior to the assignment of student teachers, the superintendent shall request each
prospective student teacher to provide prospective cooperating teachers a transcript
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C.8.a. is a general goal statement
and should be rejected. it belongs in
board policy, notin a labor contract.

With respect to any committee set up
to review educational policy or
programs, boards must be certain that
input is not limited to the union. T & E
requires broad participation by °
teaching staff members and, where
appropriate, by the community. No,
contractual agreement should limit that
participation.

Consuiltation in the area of student
teacher supervision seems desirable.
Control of that program either by
individual teachers or by the union
does not. Almost no district in the State
has negotiated on this topic.

The control over student teaching

"programs by the union through

negotiated agreement is illegal. Certain
provisions of this article do relate to
teachers’ terms and conditions of
employment and are required subjects.

Given Ridgefield Park, it would
appear that the following provisions are
ilegal: B.1.,B.2.,B.3.,,B.4.,B.7.,B.8.,
B.9.b., B.10.,B.11.,B.12.a. and b. and
B.13. Those governing terms and
conditions would seem to be: B.5., B.6.,
B.9.a.and B.12.c.

Some of the illegal matters are
simply not terms and conditions of
employment of the teacher (such as

'B.11., already covered by State law; it

does not directly affect a teacher’'s
working conditions). Others go to
major educational policy-making (such
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of college courses and grades to date, statements relative to his academic proficien- | as.B.7:). Some of these may be sound
.cy:from not fewer than . () of his college instructors, and a statement administrative practice; they-are not,
from his college assessing his potential strengths and weaknesses as exhibited in any however, appropriate topics for
_previous.field experiences or related training programs in classroom procedures or . n’egétiatlohs.' R
student.relationships.
4. Consent .
Each prospective cooperatmg teacher may accept or reject any student teacher. The
teacher shall receive.the request to take a student teacher at-least ()
weeks prior to the student’s introduction ‘to the classroom.
5. Released time
Each cooperating ‘teacher shall be provided with released time with pay for '
attendance at regularly scheduled orientation and evaluation sessions sponsored by
a student teacher s college or university.
6. Asslgnments
A cooperating teacher .shall :not involuntarily be given additional assignments
.outside of his.regular responsibilities during the period he is supervising a sv.udent ;
teacher.
7. Assuming respongibilities
The cooperating teacher and the student teacher shall assess the latter’s readiness
to assume teachmg responsibilities and the cooperating teacher shall have authority
for determmmg in what degrees those responsibilities shall be assumed.
8. Explanation of school personnel responsibilities
The superintendent, or his designee, shall arrange for other school personnel,
including teachers, principal, remedial instructors, guidance counselors, cur-
riculum coordinator, school psychologxst school nurse, and school social worker to
-assist the cooperating teacher in providing an understanding of their roles for the
student teacher.
9. Materials and supplies

a. Upon.request, a cooperating teacher shall be provided with a duplicate
copy of all instructional materials and teacher manuals for use by the student
teacher assigned.

b. Upon request a cooperating teacher shall be provided with -those school
records which he feels necessary for an understanding of the field experience by the
student teacher. Upon completion of the field experience, the cooperating teacher
shall arrange with the student teacher for the return of all such copies of student
records.

10. Eligibility to teach ]
A student teacher shall be permitted to teach unsupervised only in areas for which
he will be ehgxble for cemﬁcatwn and only after the approval of the cooperating
! teacher.
11. Substitution »
In accordance with State regulations, a student teacher can not be used as a
substitute teacher.
12. Information for cooperating teachers
. The supermtendent or his designee, shall arrange for each cooperating teacher to be
provided in writing with the following in accordance with college procedures:
" a. Information about the student teacher, such as his background, college
record, interests, talents, and special problems of which the cooperating teacher and
_ school admxmstrator should be aware.
' b. Information about the college program and the college’s expectations
and requirements for student teachers.

c. Specific information gbout the date the student will begin the assign-
ment, when he will complete the assignment, and holidays or special events which
affect the student teacher’s attendance.

13. Orientation
Prior to the commencement of the student teaching experience, the superintendent -
shall request that the prospective student teacher.visit the School
District for appropriate orientation by the superintendent or his designee and the
cooperating teacher.

Article XXVII, Protection of Teachers, Students and Property <> Employee safety is a-required topic
for negotiations. A board must be very
careful, however, to avoid vague
language when making contractual
commitments:in this area. For example,

A. Unsafe and Hazardous Conditions
Teachers shall not be required to work under unsafe or hazardous conditions or to
perform tasks which endanger their health, safety, or well-being.
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B. Procedure for Hazardous Conditions )
When the Association makes a determination on a district-wide basis or a Faculty
Council, as heretofore established in ARTICLE XXII, determines on a building
basis that conditions are unsafe or hazardous for the health, safety, or well-being of
students and teachers, the following conditions shall be established and exist until
rescinded by the same body:

1. Meetings
In the event of any disorder or dxsrupnon in the regular school program, the Board,
superintendent or affected building principals shall meet with the Association
immediately on request of the Assotiation to develop mutually acceptable programs
to guarantee the safety of students, teachers, and property.

2. Association representatives
Representatives of the Association shall be allowed free access to buildings and
teachers until conditions are no longer unsafe and hazardous.

3. Closings <L>

The Association shall be consulted and be allowed to submit recommendations for
consideration before any judgment is made to open or close school.

4. Unauthorized visitors v "T”

During said unsafe and hazardous period, persons not employed by
the School District shall not be allowed into any school without the
knowledge and permission of the senior faculty representative in a building. This
shail apply to students visiting a school other than where they are assigned.

C. Reasonable Force
As specified in 18A:6-1. a teacher may, within the scope of his employment use and

apply such amount of force as is reasonable and necessary: To quell a disturbance
threatening physical injury to others; to obtain possession of weapons or other
dangerous objects upon the person or within the control of the pupil; for the purpose
of self-defense; and for the protection of persons or property.

D. Action before Board or Commissioner

Whenever any action is brought against a teacher before the Board or before the
Commissioner of Education of the State of New Jersey which may affect his
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the phrase “unsafe or hazardous
conditions or to perform tasks which
endanger health, safety or well-being"
appears impossible to define precisely.
Does the lack of air-conditioning
endanger a teacher’s well-being? The
teacher may think so, and grievances :
arising from such a matter may resultin
arbitration awards that require the
expenditure of vast sums of money.

On a proposal such as this, the union
should be pressed to explain exactly
what their specific concerns are. If
these can be addressed through
contract language, both parties may be
satisfed to do so. If the union response
is as vague as this clause, a board
should not concede on this matter.

B.1. This clause, to the extent it does
not deal with teachers’ safety and
personal property, is non-negotiable.
PERC has ruled that a public employer
can refuse to meet or negotiate with
empioyee representatives during an
emergency situation, even though
employees’ terms and conditions were
affected. Camden, PERC No. 80-3. Thee
Faculty Council clause Is actually found
in ARTICLE XVHI.

B.3. Other rulings, noted in the
commentary accompanying ARTICLE
Xi, hold that the implementation of a
management decision cannot be held
up by a requirement to meet with
employees or unions prior to the
implementation. See New Milford,
PERC No. 81-36.

B.4. This is an illegal delegation of
managerial authority to a labor union.
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employment or salary status, the Board of Education shall reimburse him for the
cost of his defense if the action is dxsmlssed or results in a ﬁnal decision in favor of
the teacher.

E. Assault
1. Legal assistance

The Board shall give full support mcludmg legal and other assistance for any
assault upon the teacher while acting in the discharge of his duties.

2. Léave ,
When absénce arises out of of from such -assault or injury, the teacher shall be
entitled to full salary and other benefits for the period of such absence but shall not
forfeit ‘ariy sick leave or personal leave.

3. Reimbursement for personal property damage

‘ The Bqar' shall reimburse teachers for the reasonable cost of any clothing or other

iproperty damaged or destroyed as a result of an assault suffered by a

of ‘his® employment

4. Medlcal
The Board shall reimburse a teacher for the cost of medical, surgical or hospital

‘services incurred as the result of :any injury -sustained in the course of his ;

employment.

5. Workmen’s Compemauon
‘Benefits ‘derived under this or-subsequent Agreements shall .continue beyond the
‘period of ‘any Workmen's Compensation until the complete recovery of any teacher
‘when #bsence drises out of or‘from assault or injury.

"F Reportmg ‘Assaults

1. Princlpal or ‘immediate superior
TeacHers shall’ immediately ‘report cases of assault suffered by them in connection :
-with ‘tHeir employinént ‘to their principal or other: 1mmedmte superior.

2. Supermtendent
‘Such notification: shall‘be immediately forwarded. to'the superintenderit who-shall
comply ‘with ‘any reasondble ‘request from the ‘teacher for ‘information in the ;
‘possession of ‘the‘superinteéndent relating to the incident or the persons involved,
“and shall act in-appropriate ways as'liaison'between the'teacher, the:police,-and the
“courts. )

‘G. 'Niirse
“A'school nurse shall be schieduled to be-in'each’building for the:entire school dayas '
“heretofore:defined:in ARTICLE VII. Section A. of'this Agreement.

“Article XX VIII, Maintendnce of- Classroom’ Control:and Discipline

“A.'Deéfinition of Responsibilities

A *definition of the ‘duties ‘and" responsibilités ‘of all-administrators, -coordinators,

pervisors‘and other:personnel pértaining to student:behavior shall.be reduced:to '

“writing ‘by-the'superintendent and-presentéd to each teachér at the start-of-each
schoel -year.

“B."Special ‘Assistance :
"When, ‘in the: judgment of-a -teacher, -a student ‘requires-the:attention :6f the
principal, -assistant ‘principal, a-counselor, psycholegist, physician or-other special-
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hilé the teacher was acting in the discharge of his duties within the scope

*\P

<= E.1.through 4. would be acceptable

if they stipulated that such injury or
legal proceeding was not determined to
be the fauit of the teacher.

‘F.2.;Access to:confidentialstudent
‘recordsis-not:a term.and:conditiom.af
-employment-and,-therefore,.is:an: illegal
topic.

< 'Paragraph'G.-deals with-a.demand

thatrequires.the:board:to negotiate:ithe
'scheduling:of nurses. The board-must
‘insist that such-a-question is-a. matter

‘for-it:to.determine unilaterally. It

represents a-basic:policy:question:and
is not an item to:be included-in‘the

‘terms-and.conditions of employment.
‘N.J.S/A. 18A:40-1:et.seq. prescribes

‘the’board’s duties-with-respect to

‘scheduling:schoolnurses.

<L> ‘Theboard must retain the ultimate
‘responsibility for the. maintenance of

control-and:discipline inthe classroom.

‘This is notan.item that.can:be
‘delegated-to committees:and it:should

not-be negotiated.

“The'boeard may:wantto.arrangefor
the use:.of a. committee to'provide

-suggestions:and:advice on this topic.



ist, he shall so inform his principal or immediate superior. The principal or
_immediate superior shall arrange as soon as possible for a conference among
himself, the teacher, and an appropriate specialist to discuss the problem and to
decxde upon appropriate steps for its resolution. .

C. Disruptive Students

When, in the judgment of a teacher, a student is.by his behavior seriously
disrupting the instructional program to the detriment of other students, the teacher
may exclude the student from the classroom and refer him to the principal. In such
cases the principal shall arrange as soon as possible, and under normal circum-
stances not later than the conclusion of the following school day, a conference
among himself, the teacher and possibly an appropriate specialist to discuss the
problem and to decide upon appropriate steps for its resolution. If the teacher in
question objects to the proposed readmission of said student to the classroom, the
matter shall, within twenty-four (24) hours after the decision by the principal, be
referred to an ad hoc committee consisting of two (2) members appointed by the
principal, two (2) members appointed by the teacher and a fifth (5th) member, who
shall act as chairman, appointed by the other four (4) members. Said committee
shall consult with the teacher, the principal, and other appropriate professional
and/or lay persons, mcludmg the student’s parents and/or guardians, and shall
render a final decision in the matter within ( ) days after the
conclusion of such consultation.

D. Student Behavior Committee

As soon as possible after the execution of this Agreement, a joint Student Behavior .

Committee (consisting of . ( ) members appointed by the super-
intendent and | ) members appointed by the Association) shall be
established to develop appropriate guidelines to be used by teachers in handling
disruptive students and to develop constructive programs for disruptive students
whose presence in regular classes represent unusual problems for the regular
learning process. Recommendations shall be submitted to the Instructional Council
established pursuant to ARTICLE XXIII of this Agreement

E. Building Procedures

An appropriate student disciplinary procedure shall be developed for each school
building by its Liaison Committee (established pursuant to ARTICLE XXII of this
Agreement) Said procedure shall be submitted to the building faculty for approvel
prior to its implementation.

F. Expanded Involvement

Nothing in this ARTICLE pertaining to the development of guidelines and
procedures by the Student Behavior Committee or each school’s Liaison Committee
shall be interpreted to prevent these committees from consulting or adding to their
number such additional teachers, professional advisors, parents, students, or other
persons as the original members herein designated shall determine are desirable
and appropriate for said purposes.

Article XXIX, Insurance Protection _ -

A. Full Health-Care Coverage
As of the beginning of the 19 school year, the Board shall provide the healith-
care insurance protection designated below. The Board shall pay the full premium
for each teacher and in cases where appropriate for famxly plan insurance coverage.
" 1. Provisions of coverage
Provisions of the health-care insurance program shall be detailed in master policies
and contracts agreed upon by the Board and the Association and shall include:
a. Hospital room and board and miscellaneous costs
b. Out-patient benefits
‘c. Laboratory fees, diagnostic expenses, and therapy treatments
d. Maternity costs
e. Surgical costs
f. Major-medical coverage
2. Carrier(s) : '
The health insurance carrier(s) shall be
and medical-surgical coverage, and
3. Special program(s) and carrier(s)
In addition to the above stated program, provision shall be made to provide the

for the basic hospitalization
for the major-medical coverage.
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The Liaison Committee article is
actually ARTICLE XVIII; the
Instructional Council article is found at
ARTICLE XIX.

= PERC has recently ruled that the

choice of the insurance carrier is nota
required topic for negotiations, as long
as the level of benefits is substantially
equivalent. City of Newark, PERC No.
82-5.

More and more boards are
negotiating on the cost of a benefit,
rather than the benefit itself. For
example, a board may agree to pay $50
per employee toward a prescription
drug insurance plan; employees pay

‘the rest of the insurance premium. This

approach has numerous benefits:

o it prevents the board's automatic
assumption of increases in
insurance costs;

* it makes employees aware that
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following health programs:

a. Prescription drug costs

'b. Dental care
. c. Optical care
The Board shall make full payment for the services: listed above in this paragraph
with a carrier(s) approved by the Association.

4. Complete annual coverage :

For each teacher who remains in the employ of the Board for the full school year, the
‘Board shall make payment of insurance premiums to provide insurance coverage for
the full twelve (12) month period commencing September 1st and ending August
31st. When riecessary, paymerit of premiums i behalf of the teacher shall be made
" retroactively or prospectively to assure uninterrupted participation. and coverage.

B. Retirement Coverage

The Board shall provide for continuance of health:care insurance aftér retirement
on the terms detailed in the master policies and contracts agreed upon by the Board
and the Association.

C. Description to Teachers

The Board shall provide to each teacher a description of the health care-insurance.

coverage provided under this ARTICLE, no later than the beginning of the 19 -
school yesr, which shall includeé a clear desc¢ription of ¢onditions and limits of

coverage as listed above.

D. Washington National Meetings

The superintendent shall permit representatives of the NJEA Washington National
Income Protection Plan to meet with teachers for the purpose of enrolling new
-members and permitting present members to adjust their coverages at faculty
meetings on a district. or building level at the request of the Association. Requests
for such meetings shall e made no more than once a year. It is agreed that the
Washington National representative shall be permitted a minimum of twenty (20)
minutes for the meeting.

14

Article XXX, Personal and Academic Freedom

A. Personsal

The personal life of a teacher is not an appropriate concern or attention of the Board
except.as it may directly prevent the teacher from pefforming properly his assigned
functions during the: workday

B. Citizenship

Teacheis shall be entitled to full nghts of citizenship, and no rehgmus or pohtxcal
activities of any teacher or the lack thereof shall be grounds for any discipline or
discrimination with respect to the professional employmént of such teacher,
providing said. activities do not violate any local, state or federal law,

C. Academic

The Board and the Association agree that academic freedom is essential to the
fulfilliment. of the: purposes of the ) School District, and they acknowl-
édge: the: fundamental need to protect teachers: from any censorshxp or restraint
which: might interfere with their obligation to purSue truth in the performarice of
their teaching functions: Accordmgly, they agree as follows:
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such benefits are substantial cost
-items;
it may make the union interested in
dropping a demand for a new
insurance benefit;
and, if the board agrees in
subsequent negotiationsto
increase its share of the premium-
cost, it does so as a concession to
" the.union, in exchange for which a:
concession should be obtained
from the union.

1t itis agreed that Washington.
National representatives may conduct
meetings in the school, such meetings
should not constitute one of the. '
meetings provided elsewhere in the
contract. There is no reasonwhy it
should constitute a “faculty meeting.” .
Because Washington National:is, in
effect, a subsidiary of NEA, itis
advisable to aliow meetings only
outside of the school day. Certainly,
teachers should not be compensated
for their voluntary attendance at this
meeting:.

While it should not be the board's
intention to in any way deprive a

| . teacher of any of theé rights that an

individual, or an individual in the
capdcity of a teacher, is provided: as a
matter of law, this type of clause in the
contract would be an inappropriate

- matter for the purpose of collective

negotiations.

It should be noted, however, that the
provision of this demand contained in’
paragraph A, which states that the
personal life of a teacher is not an:
appropriate concern:of the board, is
not a sufficiently clear statement. The'
board must have d definiteinterest in
the personal life of a teacher as it might:
bear upon his or her suitability for -

| teaching in the district.



" 1. Controversial material

Teachers shall be guaranteed full freedom in classroom presentations and dis-
cussions and may introduce politically, religiously or otherwise controversial
material, provided only that said material is relevant to the course content.

2. Personal opinion :
In performing their teaching functions, teachers shall be guaranteed full freedom in
expressing their personal opinions on all matters relevant to the course content,
provided, however, that when they do so they shall make every effort to indicate
that they are speaking personally and not on behalf of the school, its adminis-
tration, or the Board.

3. Censorship
Teachers shall not be censored or restrained in the performance of their teaching
functions on the ground that the material discussed and/or opinions expressed are
distasteful or embarrassing to those in authority in the school system or detrimental
to school or school system public relations.

Article XXXI, Books and Other Ina6mczibnal Materials and Supplies

A. Purpose
The Board shall allocate sufficient funds to provide for the purchase and/or
replacement of textbooks, library books, instructional materials, supplies and
equipment of sufficient quality and quantity to enable teachers to properly fuifill
their teaching responsibilities. Specifically, the Board agrees that during the
19 - school year it shall provide the following allocations:
1. Per pupil costs
Funds for instructional materials and supplies shall be increased by not less
than % ) dollar(s) per pupil for kindergarten through sixth grade
and by not less than (€] ) dollar(s) per pupil for seventh grade
through twelfth grade. Teachers purchasing materials and/or supplies with the
advance approval of their principal or immediate superior shall be reimbursed upon
submission of an appropriate receipt of purchase.
2. Home instruction
$ ) dollars per home instructor shall be used to purchase
additional materials and supplies necessary in carrying out the instructional
program. Such teachers shall be reimbursed up to said amount upon submission of
an appropriate receipt of purchase.
3. Petty cash
A Petty Cash Fund shall be established in each building for use in purchasing
incidental supplies for classroom instructional use. Expenditures from this fund
shall be at the discretion of the teacher. The teacher shall be reimbursed upon
presentation of a paid receipt for such expenditures to the principal, up to the
following maximums.

a. Secondary schools— $ ) dollars
per teacher per month
b. Elementary schools— (¢ ) dollars

per teacher per month

B. Review and Evaluation of Books and Materials
1. Procedure
An improved procedure for reviewing and evaluating books and other instructional
materials and supplies shall be instituted as soon as possible after the effective date
of this Agreement. Said procedure shall provide, .among other things, for the
following:
a. A separate committee shall be established to ntake recommendations for

each subject area;
School-based teachers shall constitute a majority of each such commit-
tee;
c. A subject supervisor shall not be able to override the recommendations of

such committee;
. The recommendations of each such committee shall be published and

distributed to all schools; and
e. The distinction between books adopted for system-wide use and those for

b.
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<&  C.1. has been ruled to be a non-

negotiable topic. New Milford, PERC
No. 81-36. PERC did not address the
constitutional questions that were
raised. It is clear, however, that the
constitutional freedoms of public
employees can and have been
protected outside the confines of the
negotiated agreement.

In June, 1978, PERC ruled that
teachers had no right to use students
as messengers for union notices to
parents. The decision would seem to
apply to classroom discussion of the
district labor disputes which are
initiated by the teacher.

A. Procedures for reimbursement for
purchase of equipment and supplies
are negotiable. But the decision as to
how much money to make available for
reimbursement, and what materials are
needed to enable teachers to fulfill their
responsibilities, is not negotiable.

B. Itis not clear if PERC's ruling
regarding Board-Teacher Liaison
Committees will extend to such things
as textbook selection committees.
Certainly, B.1.c. is illegal; such
committees cannot interfere
whatsoever with management
prerogatives.
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which there is freedom for individual school and/or teacher chonce shall

u clearly be defined.

" 2. Textbook Policy Committee
A Textbook Policy Committee (consisting of ( ) members ap-
pointed by the superintendent and ( ) members appointed by the
Association) shall be established as soon as practicable to work out the mechanics
of the aforesaid procedure so that it may be implemented by the beginning of the
19, - school year.

3. Pay and/or released time

Teachers serving on committees organized pursuant to this ARTICLE shall be
provided with scheduled released time for this purpose and/or paid at the rate
specﬁﬁed in ARTICLE VII, Section A, paragraph 4 of this Agreement, for time
spent in excess of the regularly scheduled in-school work year or workday.

C. ‘Standards for Materials <ls C.1.Thecriteria for textbook

" 1. Criteria
Instructional materials used in the : School District shall reflect the
multi-ethnic nature of our society and shall evidence a sensitivity to prejudice, to
stereotypes, and to materials offensive to minority groups, as measured by the
following criteria:

a. The suggestion, by omission or commission or by over- or under-
emphasis that any racial, religious, or ethnic segment of the population is more or
less capable or more or less important than any other in the mainstream of
American life is to be avoided.

b. Opportunities for full, fair, accurate, and balanced treatment of minor-
1ty groups should be utilized.

c. Recognition of minority groups by frequent placement in positions of
leadershlp and centrality is necessary.

d. Both male and female members of minority groups should be depicted
in situations which exhibit them as worthy examples of mature American citizens.

e, Attention should be given to the presentation of fully mtegrated human
groupings and settings indicating equal status.

f. The group representation of individuals should be clearly apparent and
the exclusive utilization of Caucasian facial features avmded in such representation
where appropriate.

g. Broad-ranging, well-planned, and comprehensive materials which rep-
resent the contribution and achievements of minority groups in art, science, history,
literature, and all other aspects of life and culture should be apparent in the design
of materials,

h. Life in contemporary urban environments, as well as rural and sub-
urban environments, should be pictured.

¥ 2, Materials Center
A materials center shall be maintained and charged with the responsibility of
seeking multi-ethnic materials related to study units being taught. The center shall
also develop and maintain a current list of resource centers and persons within and
outside the community.

»"

selection listed here may be excellent
but, because this clause does not relate
to a term and condition of employment,
it is a prohibited subject for
negotiations.

D. Testing: <o~ D, This is an-illegal subject.

Achievement. tests which are to be used by the .. School - District: for
district, school, subject, or grade-wide purposes shall be approved in advance by the
Instructional Council as heretofore established in ARTICLE XXIII of this Agree-
ment. The Instructional Council shall consider the kind and type of test, the use to
which a test is to be put, and the dissemination of the test results and any
mterpretatlon of those results. .

Article XXXII, Deduction from Salary 4 <fe- A. is basically a restatement of law.

A. Association Payroll Dues Deduction

' 1. The Board agrees to deduct from the salaries of its teachers dues for
the ) Association, the County Educatior: Association, the
New Jersey Education Association or the National Education Association, as said
teachers individually and voluntarily authorize the Board to deduct. Such deduc-
tions shall be made in compliance with Chapter 233 N.J. Public Laws of 1969
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(NJSA 52:14-15.9¢) and under rules established by the State Department of
Education. Said monies together with current records of any corrections shall be
transmitted to such person as may from time to time be designated by
the Association by the 15th of each month following the monthly pay
period in which deductions were made. The person designated shall disburse such
monies to the appropriate association or associations.

2. Each of the associations named above shall certify to the Board, in writing,
the current rate of its membership dues. Any association which shall change the
rate of its membership dues shall give the Board written notice prior to the effective
date of such change.

B. Local, State and National Services

The Board agrees to deduct from teachers’ salaries money for local, state and/or
national association services and programs as said teachers individually and
voluntarily authorize the Board to deduct and to transmit the monies promptly to
such association or associations. Any teacher may have such deductions discon-
tinued at any time upon sixty (60) daye written notice to the Board and the
appropriate association. :

Article XXXIII, Miscellaneous Provisions

A. Nondiscrimination

The Board agrees that there shall be no discrimination, and that all practices,
procedures, and policies of the school system shall clearly exemplify that there is no
discrimination in the hiring, training, assignment, promotion, transfer, or discipline
of teachers or in the application or administration of this Agreement on the basis of
race, creed, color, religion, national origin, sex, domicile, marital status, age or
sexual orientation.

B. Board Policy
This Agreement constitutes Board policy for the term of said Agreement, and the
Board shall carry out the commitments contained herein and give them full force
and effect as Board policx.

C. Savings Clause

Except as this agreement shall otherwise provide, all terms and conditions of
employment applicable on the effective date of this Agreement to employees

covered by this Agreement as established by the administrative procedures and
practices in force on said date, shall continue to be so applicable during the terms

. of this agreement. Unless otherwise provided in this Agreement, nothing contained
herein shall be interpreted and/or applied so as to eliminate, reduce, or otherwise
detract from any teacher benefit existing prior to its effective date.
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4L=> A. The Appeliate Division-has held
that grievances alleging racial
discrimination are not arbitrable.
Teaneck (June 28, 1982, docket
number A-920-81T2). Such complaints
may only be pursued through state or
federal agencies.

<> Paragraph B. is a superfluous
paragraph that simply states that the
board must carry out the commitments
contained in the contract and gives
them the effect of board policy. ltis, of
course, the intention of the board, as
well as the association, to adhere to the
provisions of the contract.

C. This is commonly called a “past
practice” clause. Such a clause can be
extremely detrimental to the board. If
included in the contract, the resuit
could be to freeze in place all existing
“rights” and “benefits” provided

- anywhere in the district, whether
through board policy, administrative
regulation, district practice, or even the
practices of individual administrators.
The union seeking such a clause .
should be asked to specify which rights
and benefits it seek s to guarantee by
this clause. That question may result in
a withdrawal of the demand, if the
union is unable to describe any real
concerns. On the other hand, the
answer may convince the board of the
danger of such a clause and resultin a
rejection of the proposal.




of this Agreemem or any application of this Agreement to any
up of employees is-held to be contrary to law, then such provigion or

'abphcatxor{ shall not be deemed vehd and subsnstmg, except tc the extent

permxtted by ‘law but all oth

and effect

" Its Secretary

8.

r provnslons or apphcatlons shall continue in full force

e Assocxatxon on format thhm thu'ty (30) days after the

A_:S‘S'QCIA’I'IQN '

sxgned The Agteement shall be presented to all teachers now
after employed or considered for employment by the Board.

(%si_dress)
(address)

[Date of Implementation].
{Date of: expiratlon] ,

h extend for more than one (1) year and negotxatxons_‘

tive. secretanes and thexr

Y.
‘ Its. President

By

Its Secretary.

[For Umncorporated .Local Assocmtwn]‘

BOARD OF EDUCATION

 Its President.

It Secretary,

58x

is Agreement to be, sxgned,.

BOARD OF EDUCATION_

<=4 D. This is a standard clause.

This is a standard clause. The board

" has the authority to establish job

descrlptnons unilaterally, but they must
be in compliance with the terms of the
negotiated agreement.

If the contract is going to exist for a
partxcular period of time, but certain
specific items, i.e., salaries, are.to be
negotiated. during the course.of the:
duration. of the.remainder of the
contract, it should be.specifically so.
stated.in.a.reopener clause. There.
should.be no.vagueness whatsoever
with respect to these matters. The.
Sample Agreement Ianguage on.a.
reopener. clause refers.to “each annual.
budget,” which.is totally inappropriate.
If-it.stated-“ over.salary”” or “over:
economic-benefits!’ it would be more
acceptable October. t.is; too early for:
salary. negotiations. to occur in-most:
districts.



» LLET ESCILULLUN I'EE

&. Purpose of Fee o

If an employee* does not become a member of the Association during any
membership year (i.e., from September 1 to the following August 31), which is
covered in whole or in part by this Agreement, said employee will be required to pay
a representation fee to the Association for that membership year. The purpose of
this fee will be to offset the employee’s per capita cost of services rendered by the
Association as majority representative.

*Use the appropriate term to designate all members included in the bargaining
unit.

B. Amount of Fee

1. Notification
Prior to the beginning of each membership year, the Association will notify the
Board, in writing, of the amount of the reg'ilar membership dues, initiation fees and
assessments charged by the Association to its own members for that membership
year. The representation fee to be paid by non-members "ill be equal to 856% of that
amount. : :
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«L The first sentence suggests that,

even if an agreement containing an
agency shop provision were in effect
tor only a portion of the school year, a
non:member employae would have to
pay a representation fee for the entire
school year. ‘

In fact, use of the term “membership
year”, defined as September 1 to
August 31, implies that a contract that
is effective on July 1, 1982 and which
contains an agency shop clauce may
be entitling the union to collect agency
shop fees for the previous school
year. Since the membership year
extends to August 31, 1982, the
contract with the agency shop clause
covers that membership year “in part”,
and retroactive payment may be dua.

To avold this, boards should insist
that representation fees be deducted
prospactively only, beginning either
with July 1 or September 1.

The second sentence describes the
purpose of the fee, but also should cite,
in the interasts of thoroughness, those
excluded union activities for which fee
payment is not required, i.e., partisan,
political activities or causes or
Ideological positions only incidentally
related to terms and conditions of
employment, and all benefits available
only to members of the majority
representative.

ﬂL PERC has determined that the size of

the representation fee is a matter to be
determined by the union, subject to
appeal by the employee to the
appropriate bodies (see below), and Iis
therefore a non-negotiable topic.
Woodbridge, PERC No. 81-131. The
preferred language in the last sentence
is “will not exceed 85% . . .” since the
actual fee will vary among different
unions according to what percent of
their dues are used for collective
bargaining purposes in any year
covered by the representation fee
clause.

The contract should aiso state:

The Association will certify to the
Board prior to the start of each
membership year that the amount of
the representation fee to be
assessed does not exceed 85% of
dues, fees and assessments and
does not include any amount of duss,
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2. Legal Maximum

In order adequatel to. offset. the per capita cost of services rendered by the
Assocnatlon as majority representative, the representation fee should be equal in
amount to the regular membership dues, initiation fees and assessments charged by
the Association to. its.own members, and the representation fee has been set at 85%
of that amount solely because that is the maximum presently allowed by law. If the
law is changed in this regard, the amount of the representation fee automatically
will be increased: to the maximum, said increase to become effective as of the
beginning of the Association membershxp year immediately following the effective
date of the chsnge

C. Deduction and Transmission of Fee
1. Notification

Once. during each membership year covered in whole or in part by this agreement,
the Association will submit to. the Board a list of those employees who have not
become. members, of the Association for the then current membership year. The
Board will deduct from the salanes of such employees, (in accordance with
paragraph 2 below) the full amount of the representation fee and promptly will
transmit the amount so deducted to the Association.

2. Payroll Deduction Schedule
The Board will deduct the representation fee in equal installments, as nearly as
possxble from the. paychecks paxd to, each employee on:the aforesaxd list durmg the
ﬁrst paycheck pald
(8). 10 days after receipt of the. aforesaid list by the Board; or
(b). 30 days after the employee; begins his or her employment in & bargaining unit
position, unless the employee previously served in a bargaining unit position and
contmued in the employ of the Board m a non- bargammg unit posmon or was.on,
after the :esumptlon of tbe employee 8 employment in a bargamlng umt posmon
whlchever is Iater.. .

3. Termination of Employment

If an employee who. is required to pay a representation fee terminates his or her
employment with the Board: before the Association has received the full amount of
the representation fee to. which it is entitled under this Article, the Board will

86

60x

Gy

<y

fees and assessments that are
expended 1) for partisan, political or
ideological activities or causas that
are only incidentally related to terms
and conditions of employment or 2)
applied toward the cost of benefits
avallable only to members of the
majority representative.

ql» This clause contains a contingency

provision, which would changethe
maximum amount of representation.tee
payment from 85% to some higher
figure. It is recommended that school
boards not agree to this language
because it is based upon an anticipated
change in the law. Such “if/then”
clauses have been found to be Iliegal
by PERC. Hoboken, PERC No. 82-7.

C. 477, P.L. 1978, requires that no
representation fee deduction can.be.
made unless the majority
representative first establishes a
demand and return system. This

system provides that a non-union

member may appeal the amount of the
representation fee assessed against
him/her. The union.must provide the
non-member with a full and fair
hearing, and has.the burden of proof in
justifying the amount of the fee. Non-.
members who are dissatisfied with the.
outcome of their appeal at the local
level may appeal further to a three-.
member Tripartite State Board.
Language should be negotiated
requiring. the majority representative to
provide evidence of the existence of
this system to.the public employer and
to all non-union members, beforé any
deductions are made.

The law establishes a minimum.
period that must elapse before non-
unjon employees who enter the
bargaining unit for the first time or who.
re-enter the bargaining unit must pay a
representation fee. School boards -
could seek to negotiate periods longer
than the thirty and ten day minimum.
periods stated in this section.

This. should be agreed to.only:.if the:
board must deduct the unpaid portion
of the.union dues from the last
paycheck paid.to union members.



deduct the unpaid portion of the fee from the last paycheck paid to said employee during the membership year In
during the membership year in question. question.

4. Mechanics
Except as otherwise provided in this Article, the mechanics for the deducnon of
representation fees and the transmission of such fees to the Association will, as
nearly as possible, be the same as those used for the deduction and transmission of
regular membership dues to the Association.

5. Changes
The Association will notify the Board in wntmg, of any changes in the list provided
for in paragraph 1 above and/or the amount of the representation fee, and such
changes will be reflected in any deductions made more than 10 days after the Board
received said notice.

6. New Employees
On or about the last day of each month, begmmng with the month this agreement
becomes effective, the Board will submit to the Association, a list of all employees
who began their employment in a bargaining unit position during the preceding 30
day period. The list will include names, job titles and dates of employment for all
such employees.

D. Indemnification and Save Harmless Provision <¢e= This “Indemnification” language has
1. Liability been offered by teacher unions in some

The Association agrees to indemnify and hold the Board harmless against any districts as an assurance that the board

liability which may arise by reason of any action taken by the Board in complying will not incur any cost if sued by an irate

with the provisions of this Article, provided that: . employee forced to pay a

. {(a) the Board gives the Association timely notice in writing of any claim, representation fee. The language,
demand, suit or other form of habthty in regard to which it will seek to implement however, seems to lack the clarity the
this paragraph; and . ) board should demand:; e.g., the

(b) if the Association so requests in writing, the Board will surrender to it
full responsibility for the defense of such claim, demand, suit or other form of
liability and will cooperate fully with the Association in gathering evidence, J 1©
securing witnesses, and in all other aspects of said defense. meaningless. Additionally, the clauge

2. Exception asks the board to surrender all
It is expressly understood that paragraph 1 above will not apply to any claim, responsibility for its own defense to the
demand, suit or other form of liability which may arise as a result of any type of association, a delegation that most
willful misconduct by the Board or the Board’s imperfect executlon of the | boards would find unacceptable.

obligations xmposed upon it by this Article. I
- The board should insist that it be fully -
indemnified against financial liability
arising out of, or by reason of, any
action taken or not taken in '
conformance with an-agency shop .. -
clause. Sucha clause might readas -
follows: ' S
The union shall indemnify and hold
the employer harmiess against.any
and all claims, demands, suits and
other forms of liability, including
liability for reasonable counsel fees
and other legal costs and expenses,
that may arise out of, or by reason of
any action taken or not taken by the
employer in conformance with this
provision.

meaning of paragraph 2 is ambiguous
enough to make the entire provision
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Bldgeﬂelcl Park Education Association v-Ridgefield. Park Board.of Edu,getl.qn

(3

Docket No. A-138, Auguet 2, 1978
Before Supreme Court-of New Jersey

The opinion of the Court was delivered by PASHMAN,; J.

At:issue herein is whether the 1974 amendments to the New
Jetsey Employer-Employee Relations Act, L, 1968, c. 303; as
amended by. L. 1974; c. 123, N.J: S.A. 34:13A-1 et seq. (the Act),
cteated a class.of permissively negotiable matters which, while not
qualifying: as mandatorily’ negotiable terms and: condmons of
employment; are nevertheless riegotiable on a voluntary. basis.
The Bublic Employment Relations; Commission: (PERC). has
concluded that. such a petmissive category. indeed exists. See In re
Bd. of Ed. of the Borough of Fair Lawn, PERC No. 76-7; 1

NJPER 47, 480.9.(1975): PERC has also determined that disputes.

mvolnng provisions. . of ccmectwely negotlated agreements

covering: petmlsslve ‘matters. may. be resolved by binding

arbitration if the matter is otherwise arbttrable, as.is the case with
those covering mandatorily. negotiable matters. In re.Ridgefield
Park Bd. of Ed., PERC No. 78-9, 3.NJPER 319, 320 (1977); In re
Bd. of Ed. of City of Trenton, PERC No. 77-24, 2 NJPER 351, 352
(1976); In re Bridgewater-Raritan Regional Bd. of Ed., PERC No,
7721, 3. NIPER 23, 25 (1976). The public employer herein
contends that with respect to the issue of negotiability there are
but two types of subjects — those. as to which collective
negotlatlon is mandatory andithose as.to. which. it is, unlawful. The
former, category is: comprised of those subjects which pertain to,
the terms and conditions. of publlc employment while the latter
includes all: other subjects. It claims that any provxslon of a
negotlated agreement: which concerns subjects in. the latter
category. is ultra vires and thus unenforceable.

~ The facts of this case are not in dispute. The collective
agreement between  plaintiff - Association, the. majority
representative of the Board’s teaching employees, and- the
defendant Board, which. ran_ until July 1, 1977, defined a
grlevance as. follows .

“The term, ‘grievance,” means a complaint by an
employes, group. of employees, or the, Association, that, as to him,
there has been, an inequitable; improper, or unjust application,
interpretation, or violation of - a ppllcy. agreement, or
admmxstrauve decision.”

The contractprovided for binding arbitration. as the: terminal step
in the grlevance process:

“In the event the aggrieved party.is dissatisfied with the
determmatxon of the Board he shall have the right to request
arbitration. pursuant to rules and: regulatlons established: by. the
Public Employment Relations. Commission under the. provisions
of Chapter 303; Public Laws of 1968. The findings of the
arbitrator- shall be. binding on all parties.”

The collectwe agreement included a prov ision governing: the
-stibject. of teacher transfers a'xd ‘reassigaments.

ARTICLE X1V, - Valuntary and. Ir'vo’.mtaiy Transfers. and

Reasstgnments -

A. Employees, who desire 2 change in grade and/or subject
aSsignment or, who, desire to trazsfer to another building may file

_ a“written statemeniis) of such desire with the superiniendeat.
Such statement(s) shell include the. grade and/or subiect to whick

the. employee desires, to be essxgned and the school or schools to. -

Wthh he. desxres to be transf erred, in.order of preference.
As soon.as prnct.cable. and. in no case later than June-1, the

sup

loyees. who, have been reassxgned or, transferred and the
nature of such. reassignment or transfer.

*'B. In. the determination, of requests for voluntary
réassignments _and/or. transfers, the wishes of the individual

d

rintezdent, shall: post in each school and ddliver o the.
Association, a, system-wide. schedule showing the names of all

employee shall: be honored, upon. the. recommendatlon of: the:
superintendent: and:approval of the Board; to the extent that the
transfer or: reassignment does. not:conflict with the. mstructlonal
requirements and best interests of the.school. system,

C. Notice of an.involuntary. transfer or reassignmentshall:be:;
given to.the employee as far in advance as practicable. In the.case
of: teachers, except. in- an emergency. situation, notice: shall, be
given. not: later than. April. 30.

During the 1975-1976 and: 1976-1977. school: years certain.
teachers were involuntarily. reasslgned to.teach courses or, grades.
which they did not wish: to teach, were refused; a. desired: transfer.
toa different school, or were mvoluntanly transferred to another .
teachers The ‘Board: demed all of tho.m The Assocnatlon thenl
sought to have these grievances resolved. by binding arbitration,
pursuant.to the contractual arbitration. clause. See ante at: (slip
opinion at 3). The Board contended that the gnevances pertamed‘
to matters outside the legal scope of negotiations, and hence were.
not arbitrable.

The Association instituted: this action under N.J.S.A: 2A:24-
I and 3'seeking an order from the Chancery Division .compelling.
the: Board to submit the grievances involving transfers; and:
reassignments. to. bmdmg arbitration. The Board made. a, cross:
application for an order enjoining the arbitrations. In= the.
proceedings:before the Chancery Judge, the Board admitted: that.
it had a contractual duty to. arbitrate the disputes. herein, but
submitted that the real issue was the legulity of arbitrating. these»
matters. The Board's request that the case be. transferred: to.
PERC for a decision on the. negotiability.of the issues. involved: in.

. the gricvances was denied. On. March 4, 1977 the Chanceryl

Division rendered an oral opinion 4dverse to the Board. On
March 22, 1977 the Chancery judge issued a judgment: and: order.
that the parties proceed to, arbitration.

On March 2, 1977 the Board had filed a Petition for:Scope-
of-Negotiations Determination with PERC pursuant. to NJ.S:A4.
34:13A-5.4(d). It sought an order from PERC enjoining.
arbitration on both ap interim basis and: on a permanent basis:
The. interim request was denied in-an interlocutory decision.on
April:5; 1977. PERC No. 77-45, 3. NJPER 150. This: denial was
based on PERC's determmatlon that - its, decxsmns in_ In: re
Bndgewater—Rantan Regional Bd: of Ed:, supra, and In re Bd: of
Ed, of Czry of Trenton, supra; mandated- a conclusion: that. the.
matters. in issue, though permissive and not mandatorily.
negotiable, would be arbitrable if otherwise. within the.
conttactual arbitration clause.

Meanwhile, the Board obtained: a temporary stay. of the
enforcement of the Chancery judgment in order to enable it to.
apply for a stay from the Appellate Division: On April; 20 1977:a.
single judge of the. Appellate Division denied: the motion. for-a.
stay. However, arbitration had- not commenced as of July 7: 1977,
when a full panel.of the. Appellate Division granted:the. Board' :
motion. for a. stay.

PERC gave the matter-a full. hearmg and- issued: its scope:.
determinatinn on August; 17, 1977. PERC No. 78-9, 3 NJPER:319..
(1977). PERC reaffirmed its earlier holding in In re. Bridgzwater-
Raritan Bd. of Ed., supra, 3 NJPER at 25, that in enacting L.
1974, c. 123, the Legislature reacted to the restrictiveness of the.
standards. enunciated by this Court in Dunellen. Bd: of Ed. v.
Dunellen Ed. Assin, 64 NJ. 17-(1973),. concerning negoability. -
and arbitrability in the public sector, PERC observed. that- the.
critical tactor.in the Court'’s Dunellen nolding was the L. 1968, ¢.
303 version of NJ.5.4. 34:13A-8.1, which provided, in effect, that:
negotiated agreements could not “‘annul or modify-any:statute or.




statutes of this State.” Thus, great significance was ascribed to L.
1974, c. 123, §6, which amended that statute effectively to provide
that no negotiated agreement could ““annul or modify any pension
statute or statutes of this State.”” PERC also cited pertinent
language from the 1974 amendments to NJ.S.A. 34:13A.5.3,
which established the primacy of the negotiated grievancc
‘procedures in dispute resolution:

“Notwithstanding any procedures for the resolution of
disputes, controversies or grievances established by «:'y other

" statute, grievance procedures established by agreemeni between

the public employer and the representative organization shall be
utilized for any dispute covered by the terms of such agreement.”
(emphasis added)

PERC concluced that one of the purposes of L. 1974, ¢. 123
was to expand the scope of arbitrable issues. So long as no
specific statutes are violated and no overriding public policy
contravened, PERC was of the opinion that both negotiation and
arbitration of permissive matters are acceptable. In support of
- this view, PERC cited In re Bd. of Ed. of City of Trenton, supra, 2
NJPER at 352, where it had found that involuntary employee
transfers were not precluded from negotiation by statute and were
thus a permissible subject of negotiation, and In re Bd. of Fd. of
the Borough of Verona, PERC No. 77-42, 3 NJPER 80 (1977),
where it had found that a Board’s decision to replace a teacher's
non-teaching duty period with a classroom teaching period was
also a permissibly negotiable subject. PERC held that the
_ disputes hercin were permissively negotiable and thus arbitrable
if otherwise arbitrable under the agreement. 3 NJPER at 320-321.

The Board filed a motion for direct certification on July 18,
1977. On July 27, 1977 the Association appealed to this Court to
vacate the interlocutory stay issucd by the Appellate Division. In
the alternative the Association requested direct certification. We
" directly certified this casc while it was pending unheard in the
“ Appellate Division, NJ. (1977), and consolidated it with the

pending appeal in Englewood Teachers Ass'n v. Englewood Bd.
" of Ed.. NJ. (1978).

i

Before we address the merits, some. guidelines regarding
proper procedure in these cases should be set. Under our existing
legislative scheme it may be necessary to go to both PERC and the
Superior Court in order to completely resolve a disagreement
concerning the arbitrability of a particular dispute. When one
party claims that a given dispute is arbitrable under the contract
and the other party resists arbitration, the party desiring
arbitration should seek an order from the Superior Court
compelling arbitration. See NJ.S.A. 2A:24-1 et seq. Where the
trial judge determines that the real controversy is not one of
contractual arbitrability, but rather concerns the propriety of the
parties negotiating and agreeing on the item in dispute, he should
refrain from passing on the merits of that issue.

PERC has primary jurisdiction to make a determination on
the merits of the question of whether the subject matter of a

- particular dispute is within the scope of collective negotiations.
NJ.S.A. 34:13A-5.4(d). Sce State v. State Supervisory Employees
Ass'n, NJ.(1978); Bd. of Ed. of Plainfield v. Plainfield Ed. Ass'n,
144 NJ.Super. 521, 524-526 (App.Div. 1976); Newark Teachers
Union v. Bd. of Ed. of Newark, 149 NJ.Super. 367, 374-375
(Ch.Div. 1977). However, the reach of this decision is limited.
PERC discussed this point in 7 re Hillside Bd. of Ed., PERC No.

- 76-11, 1 NJPER &5, 57 (1975):

“The Commission is addressing the abstract issue: is the
subject matter in dispute within the scope of collestive
negotiations. Whether that subject is within the arbitration clause
of the agreement, whether the facts are as alleged by the grievant,

whether the contract provides a defense for the employer’s alleged -

action, or even whether there is a valid arbitration clause in the
agreement, or any other question which might be raised is not to
be determined by the Commission in a scope proceeding. Those
are questions appropriate for determination by an arbitrator
and/or the courts.” :
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Of course, where the existence of a contractual obligation to
arbitrate is not contested, the parties need only go to PERC for a -
ruling on whether the subject matter of the dispute whose
grievability is contested is within the scope of  collective
negotiations. PERC can then afford complete relief. If PERC
concludes that the dispute is within the legal scope of
negotiability and agreement between the employer -and’
employees, the matter may proceed to arbitration. Where PERC -
concludes that a particular dispute is not within the scope. of
collective negotiations, and thus not arbitrable, it must issue an
injunction permanently restraining arbitration. See Bd. of Ed. of
Englewood v. Englewood Teachers, 135 NJ.Super, 120, 124 (App g
Div. 1975), 1 NJPER 34. Moreover, we agree with the decision in

Bd. of Ed. of Englewood v. Englewood Teachers, supra, that . .

PERC is empowered to order that arbitration proceedings be
suspended during the pendency of a scope-of-negot’ . ‘ans:
proceeding. Where necessary, PERC may go to the App.-...;.(tg
Division to seek an appropriate order to compel compliance with
its orders in scope proceedings. NJ.S.A. 34:13A-5.4(f). Where a’
party disagrees with PERC’s determination on the scope question,
an appeal to the Appecllate Division is expressly authorized.
NJ.S.A. 34:13A-5.4(d). '

We agree with PERC that contract interpretation is a
question for judicial resolution. Thus, where a party resists an
attempt to have a dispute arbitrated, it may go to the Superior -
Court for a ruling on the issue of its contractual obligation to-
arbitrate. However, the issue of contractual arbitrability may not.
be reached if the threshold issue of whether the subject matter of
the grievance is within the scope of collective negotiations is
contested. In that event, a ruling on that issue must be obtained.
from PERC. Thus, the preferable procedure in the instant case
would have been for PERC to have rendered its scope
determination before the issue of contractual arbitrability was -
addressed. Where an item is within the scope of collective
negotiations, and a court determines that the agreement contains.
a valid arbitration clause, the matter must proceed to arbitration.

The arbitrator’s function is to comply with the authority the
parties have given him in the agreement. Assuming that the item -
is a proper subject of arbitration under the agreement, the
arbitrator will reach the merits and render an award. If the losing
party is unwilling to abide by the award, the prevailing party may
seek to have the award confirmed by the Superior Court. See
NJ.S.A. 2A:24-7; Amal. Transit Wkrs. Local 140 v. Mercer Cty
Impr. Authority, NJ. (1978).

Thus, PERC, the Superior Court and the arbitrator hu e -
distinct functions under our present scheme. To avoid needl:.s
procedural delays, we commend these guidelines to the bar.

II .

By way of preliminary observation, we nate that PERC was
correct in concluding that under the test set forth in Dunellen Ed.
Assn. v. Dunellen Bd. of Ed., 64 NJ. 17, 25 (1973) and Englewood
Teachers Ass'n v. Englewood Bd. of Ed., 64 NJ. 1, 7.(1973), and
today reaffirmed in State v. State Supervisory Emplgyees Ass'n,
supra, NJ. at (slip opinion at 12), teacher transfers and
reassignments are not mandatorily negotiable terms and
concition~ of employmrent. That test defined negotiable teims
and conditions of employment as those matters which intimately
and directly affect the work and welfare of public employees and
on which negotiated agreement would not significantly interfere
with the exercise of inherent management prerogatives pertaining
to the determination of governmental policy. State v. State
Supervisory Employees Ass'n, supra, NJ. at (slip opinion at 12).

" The selection of the school in which a teacher works or the grade |

and subjects which he teaches undoubtedly have an appreciable -
effect on his welfare. However, even assuming that this effect
could be considered direct and intimate, we find that this aspect
of the transfer decision is insignificant in comparison to its

. relationship to the Board’s managerial duty to deploy personnel

in the manner which it considers most likely to promote the

* overall goal of providing all students with a thorough and
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,‘efﬁclent education. Thus, we find that the issue of teacher
transfers is ‘one on which negotiated agreement would
significantly interfere ‘with a public employer’s discharge of
“inherent managerial responsibilities. Accordingly, it is not a
- matter as to which collective negotiation is mandatory.

m

To balster its conclusion that L. 1974, c.. 123 contemplated
. an expansion of negotiation into a permissive category of items,
PERC makes several argumerits. Fifst, it points out that- in
passing L. 1974, c. 124, enactéd on the same day as Chapter 123,
which: created: a ‘Public Employer-Employee Relations Study
Commission, the-Legislature implicity- assumed- that there were
already three-categorics of negotiating subjects.1/That statute
“difects the Commission, inter alia; to study - :
‘““Whether or not it is netessary and desirable either to
" define the phrase “‘terms and conditions of employment as used
in-section 7 of the 1968 act [NJ.S.A. 34:13A-5.3] and, in so doing,
specify what subjects are mandatory, voluntary or illegal within
the scope of bargaiiing or of grievance arbitration, or to require
that procedural guidelines be establlshed for determlmng the
same.’
- [L. 1974, c. 124, §3(c) (emphasm added)]

* We do not accord the great degree of signific- ice to this

legislative action that PERC does. The mandate of the Study
Commission was not necessarily limited to examining the law as it
‘existed. Mcreover, it is abundantly clear that a proposal to study
- and suggest changes is not given the same close scrutiny by
legislators as is one which has the force of law. Thus, even
legislators vehemently opposed to permissive negotiatio: s may
have voted in favor of setting up the Study Commission. Finally,
" the Legislature was well aware of the fact that weé had held in

Burhngton Cty. Fac. Assac. v. Bd. of Trustees, supra, that no

expansive view of negotiations would be implied from ambiguous
legislation. We specifically required ‘clear and distinct.

" phraseology” for a change of such magnitude.

.. PERC also alludes to L. 1977, c. 85, NJ.S.A. 34:13A-14 to
- 21, which prm ides for compulsory and bmdmg “interest”

~ arbitration of impasses in contract negotiations between local,

" _county and state governments and po.’:emen and firemen. This

“statute expressly

- " negotiation:

. "Factf’ indings sha!l be limited io those issues that are

" within the required scope of negotiations unless the parties to the
. factfmdmg agres. to ra:*fmdmg on permissive subjects of

' negotlatlon
[NJ.S:A. 34:13A-16b]

“Arbitration shall ‘be limited to those subjects that atre
within- the required scope of collective negotiations, except that
the  parties may. agres to submit to arbitration one or more

© permissive-subjec:s .of negotiation.””

ccr'°'~1;:l°'es a permissive category of

[NJ.S.A. 34:13A-16£(4)]

‘Of course this enactmerit is not now before us. Neither is it of
great impoftance to our interpretation of L. 1974, c. 123. It
- represents a: specnfxc decision on the part of the Legislatute to

adthorize permissive negotiations with respect to police and

fitemen: Moteover; if it were o clear that L. 1974, ¢. 123 had
~ credtéd such- a-permissive area, we doubt that-thie Legislature

. would have had to providé carefully for a permissive category in
. L1977, e. 85: This recent statute covéring a small percentage of
- all public e'mp'loyees may not be-accorded dispositive effect in
u{terpretmg -a.fnore geiieral statute passed three years earlier. We
** intitnate no view as to the validity of the authorization for binding
arbitration of :*‘permissive: subjects of negotiation’” in NJ.S.A.
34:13A-16f(4). '

? PERC also cites- féderal precedents under the Labor
Management Rélations Act, 29 U.S.C. §141 et seq. Illustrative of
these cases is NLRB v. Wooster Div. of Borg-Warner Corp., 356
U.S. 342,349, 78 S.Ct. 718; 2 L.Ed. 2d 823, 828-(1958), where the
United States Supreme Court held that under 29 U.S.C.

§l$8(a)(5) and §158(d), collective bargaining was mandatory only .
as to terms and conditions of employment. As to other matters, i
each party was "free to bargain or not to bargaln, and to agree to
or not to agree.” Of course, Borg-Warner dealt with the private -
sphere, and is therefore inapposite here.2/In Lullo v. Intern.
Assoc. of Fire Fighters, 55 N.J. 409, 436-441 (1970), we pointed
out the significant differences between NJ.S.A. 34:13A-5.3 which
grants a right to “collective negotxatlons" and 29 U.S.C. §157
which grants a right to “collectlve bargmmng

“It is erystal clear that in using the term collectwe
negotiations’ the Legislature intended to recogfize inherént
limitations on the. bargammg power of pubhc employer and.
employee :

Ty

“And undoubtedly they were conscious also that publxc -
agencies, departments, etc., cannot abdicols or bargain away
their continuing leglslatlve or executive obli_--luns or discretion,
Consequently, absent sorme further changes -pertifient statutes
public employers may not be able to make bindifig conttactual
commitments relatmg to certam subj(‘cts .

B e ® o

“Finally, it signified ari effort to make public. employérs
and employees realize that the process of collective bargaining as
understood in the private employ nient' sector: cannot be

transplanted mto the publlc service.’ -
: [SSNJ. at,440]'

Thus, federal precedents concerning the scope of collective
bargaining in the private sector are of little value in determining
the permissible scope of negotiability in public employment ¥abor
relations in New Jersey.

It is also contended that N.J.S.A. 34:13A-5. 3, as amended by
L. 1974, c. 123, §4, see ante at (slip opinion at 7), which mandates
that grievance procedures negotiated by the parties supersede any
mechanisms for the resolution of disputes provided by- any . -
statiite, -indicates that a category of permissively negotiable -
matters.is now contemplated by the Act. PERC placed: particular -
emphasis on the fact that the Legislature used the  words
“disputes and controversies” in the amended version of NJ.5:A4.
34 13A 5. 3 smce they are the very wotds found m )VJ:S"A.

PR

to resolvc disagreemients arising under the educatior l:ms DERC
contends thta Dunellen, supra, 64 NJ. at 30-31, felicc upon thése
words in NJ.S.A. 18A:6:9 to distinguish those midtters: whxch-
could be arbitrated from those riatters which: cotldfiot. Thas; -the
1974 amendment is viewed by’ PERC as miodifyirig: the' narrow

"scope 0:" arbitration permltted by the Act whl(.h we found” m

Dunellen.

PERC errs in two- respects: First; standing-alone; NJ.S:A:
34:13A-5.3 is ineffective a§ & vehicle for- ‘expanding:” the
permissible scope of arbitration: To be arbitrable, & ‘matter ‘iist
qualify as one on which the parties may negotiaté. A matter'w ich
is not legally negotiable in the first place catinot be arbitrable, We

. have today held that the scope of gnevablllty -mandated” by

NJ.S:A. 34:13A:5.3 is linited to matters'which affect thé tefms
and conditions of public employment as that concept has' been
defined in our cases: T'p: of West Windsorv. PERC, N.J'
Thus, only insofat as N.J.5:A. 34:13A:8.1 is viewed as ificré
the legal scope of collective negotiation may NJ.S:4. 34:1
be viewed as expanding the: permxsstble coverage’ of ‘contta
procedutes for the recalution of grievances. Secorid, PERC aiid
the Association both err in concluding that the Dunelleén: Trilogy o
was wholly based on statutory considerations: Whilé-our decisions
in Dunellen and its companion cases were primarily based on‘the
statutory language of L. 1968, c: 303 and the legislative mtent: :
underlying that enactment; we were not oblivious - to' niore
fundamental, constitutionally:rooted constderatxons of pollcy As
we observed in Dunellen:

““{The Legislature, in adoptirig the very general terms‘-of
L. 1968, ¢. 303, did not contemplate that thelocal boards of
education would or could abdicate thcit management.




responsibilities for the local educational policies or that the State
educational authorities would or could abdicate. . their
management responsibilities for the State educational pollcies
See Lullo v. Intern. Assoc. of Fire Fighters, supra, 55 N.J. at 440;
Bd. of Ed.. Tp. of Rockawuy v. Rockaway Tp. Ed. Ass'n, 120 NJ
Super 564, -9 (1972); c¢f. Porcelli v. Titus, 108 NJ. Super. 301,
(312 (1969), certif. denied, S5 NJ. 310 (1970).” .
[64 NJ. at 25 (emphasis added)]

Moreover, full application of PERC's view that everything
which in any way affects the terms and conditions of public
- employment is ncgotiable at the option of the partics, unless such
negotiation on a given topic is precluded by a specific statute,
would be inconsistent with a successor statute in the education
area. The Legislature has determined that community
involvement in educational decisions, insuring some democratic
control over such matters, is a significant part of.a thorough and
efficient system of education in this state. [n passing the Public
School Education Act of 1975, L. 1975, c. 212, now codified as
NJ.S.A. 18A:7A-1 er seq., it gave that assumption the force of
law:

*(a) The Legislature finds and declares that:
* & &

“(5) In order to encourage citizen involvement in
educational matters, New Jersey should provide for free public
schools in a manner which guarantees and encourages local
participation consistent with the ;.al of a thorough and efficient
system serving all of the children . ‘he State:

“(6) A thorough and uhcnent system of education
includes local school districts in which decisions pertaining to the
hiring and dismissal of personnel, the curriculum of the schools,
the establishment of district budgets, and other essentially local
questions are made democratically with a maximum of citizen
involvement and self-determination and are consistent with
Statewide goals, guidelines and standards;”

. % @

[NJ.S.A. 18A:7A-2]

Literal application of PERC’s interpretation of L. 1974, c.
123 would result in the emasculation of the intent of this later act.
There would be little room for community involvement if
agreemenis conceining educational policy matter. could be
negotiated behind closed doors and disputes concerniig that
agreement settled by an  arbitrator who lacks public
accountability. We simply find insufficient evidence of a
legislative intent to permit this result to justify interpreting
NJ.S.A. 34:13A-5.3 and 8.1 in the manner suggested by PERC.
Our holding herein is that L. 1974, ¢. 123 did not clearly
indicate a legislative intent to create a permissive category of
negotiations. Thus, we reaffirm our holding in Dunellen that
there are but two categories of subjects in public employment
negotiation — mandatorily negotiable terms and conditions of
employment and non-ncgotiable matters of governmental policy.
Since the subject of teacher transfers is not within the scope of
mandatory negotibility, the Board acted in excess of its authority
in agreeing to a provision of its collective agreement with the
Association which would limit its managerial prerogatives on the
subject. Accordingly, the contractual provision purporting to do
so is invalid and may not be enforced against the Board in any
“arbitration proceeding. While a policy such as that expressed in
_the relevant contractual provision may be a salutary one,
adherence to that. policy is not something to which the Board
could obligate itself in a collective agreement providing for
binding arbitration.

v
We are hesitant to find the existence of a permissive category
of negotiable matters in public employment labor relations to be
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implicit in the amended act because such a classification might
create serious problems in our democratic system. These potential
difficulties should be carefully considered by the Leglslature
before taking any action expressly to authorize permissive
negotiability with respect to all public employees. It is quite clear
from our reading of the legislative history of L. 1974, c. 123 that .
the lawmakers did not purport to sanction the delegation of
governmental policy decisions on every matter in any way
touching upon the terms and conditions of public employment to
the sphere of collective negotiation. We deem it appropriate for
this Court to comment on these difficult questions concerning the
permissibility of delegating governmental powers ta private
groups or of entrusting the formulation of governmenta® -olicy to
an arena where the democratic voice of the electorate . -..not be
heard.

In Tp: of West Windsor v. PERC, NJ. (1978), we indicated
that public employees’ special access to government applies only
where the government is acting in the capacity of an employer,
and not where it is acting in its capacity as public policymaker. A
private employer may bargain away as much or as little of its
managerial control as it likes. Tp. of West Windsor, supra.
However, the very foundation of representative democracy would
be endangered if decisions on significant matters of governmental
policy were left to the process of collective negotiation, where
citizen participation is precluded. This Court would be most
reluctant to sanction collective agreement on matters which are
essentially managerial in nature, because the true managers are
the people. Our democratic system demands that governmental
bodies retain their accountability to the citizenry.

Our concern is with the very function of government. Both
state and federal doctrines of substantive due process prohibit
delegations of governmental policy-making power to private
groups where a serious potential for self-serving action is created
thereby. Washington ex rel. Seattle Title Trust Co. v. Roberge,
278 U.S. 116, 121-122 (1938); Humane Soc. of U.S. v. NJ. State
Fish and Game Comm., 70 NJ.56S, 578-579 (1976); Group
Health Insurance v. Howell, 40 N.J. 436, 446-447 (1903), after
remand 43 NJ. 104 (1964). See also Ind. Elec. Ass'n of NJ. v. NJ.
Bd. of Exam., 54 N.J. 466, 482-483 (1969). To be constitutionally
suitable, a delegation must be narrowly limited, reasonable, and
surrounded with stringent safeguards to protect against the
possibility of arbitrary or self-serving action detrimenta! to third
parties or thie public good generally. Amal. Transit Wkrs. Local
140 v. Mercer Cty. Impr. Authority, supra: Group Health
Insurance v. Howell, supra, 40 NJ. at 445; NJ. Dept. of Trans. v.
Brzoska, 139 NJ Super. 510, 513 (App. Div. 1976).

In Howell this Court twice invalidated a statute which had
the effect of reauiring prior approval by the New Jersey Medical
Society of any . redical services corporation before it could be
licensed by the 'ommissioner of Insurance. Not only was there a
delegation of governmental policy-making power to private
persons, but it was fraught with the opportunity of self-serving
action since the only existing medical services corporation, Blue
Cross and Blue Shield, had been « vpanized by the Medical Society
itself and were substantially ui.lcr its control.

“We think that such a power to restrict, or indeed, to
prohibit, competition in a fieid so vitally connected with the
public welfare may not constitutionally be placed in the hands of
a primate organization such as the Medical Society, which has an
interest in promoting the welfare of the only existing medical
service corporation in this State. Such delegation by the
Legislature of its licensing power violates NJ. Const. 1947, Art.
1V, §1, par. 1, which provides: The legislative power shall be
vested in a Senate and General Assembly.

[40 N.J. at 447 (citation omitted)]

“The relationship of section 2 and section 3 in the
statutory scheme and in practical effect is too close to be
overlooked. When rcad together they show clearly an attempt to
delegate to private persons the power to dec’.: whether a




) pairticular medical service corporation shall be authorized to
‘transact business in any county. The delegation does not relate to

competency of medical services to be rendered or to staridards of .

‘medical performance. Rather, it is in effect a grant of power to

approve or disapprove the services and fees which willing
physicians and willing subscribers wish to agree to.

¥ “For the above réasons we conclude that the challenged

part of section 3 of the Medical Service Corporations Law

" (NJ.SA. 17:48A-3) violates Art. I, par. 1, and Art. IV, §1, par. 1

of the New Jersey Constitution of 1947 and the Fourteenth

Amendmem of the Federal Constitution.”
: [43NJ. at 113]

Since teachers possess substantial expertise in the education
area, negotiations between teachers’ assoclations and boards of
educdtion present a situation where an.dgreement which
effectively determines governmental: policy on various issues is
especially likely. The impropricty of permitting such educational
policy matters to be determined in the forum of collective

" negotiation — just as if they pertained to the terms and
conditions of employment — is every bit as strong as it is in other
areasiof public émployment. The interests of teachers do not
always coincide with the interests of the students on many
important matters of educational policy: Teachers’ associations,
like “any employeé organizations, have as their primary

* ‘responsibility the advancement of the interests of their members.
Arbitrators, to whom the resolution of grievances under collective
agreéments is génerally entrusted, are concerned primarily with
contrictual rights and remedies. Of the relevant actors at the
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local level only school boards have a primary responsxbllity to the
pubhc at large, as they have been delegatzd the résponsibility of
ensuring that a!l children reccive a therough and efficient
education. These boards are responsible :o the local electorate, as
well as to the State, and may not make difficult educationa’ rolicy
decisioris in a -forum from which the public is e: .led:
Moreover, a raulti-year contract: covering policy matters, woald
freeze the status quo and prevent a schonl board from makiﬁg a
well preclude its acting; in the best interests of the students

The Legislatrt: is of course free to exercise its judg-tent in
determining whether or not a permissive.category of riegotiation. is.
sound policy. We wish merely to point out that careful
consideration of the limits which our democratic system places on
delegation of gavemment powers is called for before any such:
actioni is taken.3/ On the other hand, we are in no way. préjudging -
the constitutionality of the concept of permissive negotiation per
se.

We hold that the enactment of L. 1974; c. 123, §§4 and 6,
NJ.S.A. 34:13A.5.3 and 8.1, did not have the effect of cteating &
new category of negotlating subjects in public employment labor
relatjon‘s camprised: of matters negotiable at the option of the
parties even though primarily coricerned' with governmiental
policy. PERC’s scope-of-negotiations determmatlon requmng
that the Ridgefield Park Board of Education st."-nit the propriety:
of teacher transfers and reassignments to bi:- g arbitration is.
disapproved. In view of the foregoing, the C.ancery Division:
order that the parties proceed to arbitration is reversed: and:
arbitration is permanently enjoined.

CONFORD, PJ.A.D. (t/a), concurring and disseriting.

I eoncur in the Court’s judgment in this case that arbitration
be.perimanently enjoined. But I do not reach that conclusion by
the Court’s rationale — i.e., that there is no legal category of
permissively negotiable items in public employment relations but
only the mandatorily negotiable category of ‘“terms and
conditions” of employment. I agree with the Public Employment
Relations Commission (PERC) that the Legislature has by L.
1974, c. 123 and L. 1977, c. 85 manifested its recoghition of a
class of permissive as well as of mandatory items for labor
negotiation and with PERC's implementation by regulations of
that upderstanding, in the exercise of its scope-of-negotiations
jurisdiction under L. 1974, c. 123 (NJ.S.A. 34:13A-5.4d.).

Practical recognition of negotiations in the permissive area
has begore a-fact. of life i the course of actual negotiations of
collective agreemerits throughout the State in recent years and the
validity thercof has been adjudicated in several leading
jurisdigtions beyond: our borders. Today's holding by the Court is
- therefore a backward step in the heretofore - progressive

development of public sector labor law in this State which will not
conduce toward the legislative policy of promoting peace and
stability in- public employment relations.

However; I etiter one: qualification to my agreement with
PERC’s: view as to this. maiter, and this will explain sy
concurrence. in the. Court’s injunction against arbitration of the
dispute in this case. Although, for reasons I shail preseutly sat
forth, a public employer may at its option choose to negotiate a
permxsswe item, ie, oné which involves inherent managerial
policy but also .impacts appreciably upon the welfare of
employees, it may not agree to binding. arbitration of a dispute

_with: respect. to a. negotiated item- if so doing would transfer the
making of an inherent managenal decision from a governmental
official to.an-arbitrator:1/ Such a transfer would occur hers if the
contractual stipulation. for binding arbitration of the employees’

complaints with respect to transfers of teaching assignments: were
enforced.

There czn be no doubt that the determination as:to Where in
a school system a particular teacher can best serve is a matter of
inherent managerial policy; and this whether NJ.S.A. 18A:25:1 is
regarded as procedural or substantive.2/ Therefore, although the
contract provisions provided for notice to affected empmvees of
involuntary transfers and for acceding to wishes of émployees for
transfers if not in' “‘conflict with the instructional requiréments’
and best interests of the school system,” arid although F believe it
was proper for the school board to:niegotiate these provisions with:
the union, théreé was no clear statutory authotity for surfénder by
the school board to an arbitrator of the decision ds to whether a

‘transfer or refusal to transfer a teacher conflicted with

instructional requirements or the best interests of the  school
system. In my judgment nothing less than: explicit: legistative:

‘authorization could warrant a court in: holding an agreement for

binding arbitration with such effect upon govemmental decision~
making to be valid.

It may possibly be that my position i this 1. er is' rot
fundamentally different from-that of PERC. The amicus brief. of
PERC in a related appeal before this Court (Engleivood Teachers
Assceiation v Englewood Board of Education, A-137 Sept. Term:
1077} cancedes thzt its positionis subject to the condition-that the
agreement of an employer to arbitrate'with respect toa permissive:
area of ni¢gotiations does not ‘“‘violate: the prohibitions of other
statutes. or public policy.”” It appears clear to me that: the

- bargaining away by a public employer of its: duty of ultimate:

determination of a matter of inherent managerial policy, as'in’the:
present case, is contrary to public policy. However it may be that'
PERC does not share my:view of public policy in-this regard in: the:

‘light of its having upheld agreements- to arbitrate the merits-of

matters of managerial discretion in relation to a number of




contracts covering permissive areas of negotiation. See e. g.,1In re
Bridgewater-Raritan Regl. Board of Education, P.E.R. C No. 77-
21, 3 NIPER 23, October 26, 1976. o

In any cvent, any difference of opinion I may have with
PERC in the latter regard does not extend to its endorsement, not
only in the Bridgewater-Raritan case, supra, but in a number of
others decided by it within the last two years, of the principle of
permissive negotiation of matters beyond the technical conflicts
of “terms and conditions of employment” laid down in Dunellen
Bd. of Ed. v. Dunellen Ed. Ass'n, 64 NJ. 17 (1973). That case
held, in relation to school employers, that matters predominantly
of educational policy with only remote or incidental effect on
terms and conditions of employment were neither negotiable nor
arbitrable. /d. at 29, 31. Even as to those matters which
“intimately and directly affect the work and welfare of [the]
employees,” negotiation would be required only if possible
“without any significant interference with management’s
educational responsibilities.” Id. at 25. No recognition was
accorded a possible category of permissive subjects of negotiation
except for a hortatory expression of encourage ' »nt for employers
voluntarily to discuss with teachers “‘fieli with which the
teachers are significantly concerned though ourside the ﬁelds of
mandatory negotiation.”’ Id. at 32.

Dunellen was influenced by two factors which were
neutralized in the subsequent 1974 amendment of the act. These
were (1) the previous statutory provision that the act should not
“annul or modify any statute *** of this State” and (2) provisions
in Title 18 of the Revised Statutes, dealing with education, for the
Commissioner of Education to hear all controversies and disputes
““arising under the school laws.” See 64 NJ. 28-29 and 30. PERC
has, and I think soundly, ascribed considerable significance to the
changes affected in both of these respects by the 1974
amen:': .ents, As to the first factor, the statute was altered merely
to pronibit any annuiment or modificaticn by the act of *‘any
pension statute” of this State. NJ.5.A. 34:13A-8.1. In respect of
the second factor, an amendmsant of NJ.5.A. 34:13A-5.3 declared
that grievance procedures established by agreement of the parties
should be urilized nc*vai['starding any procedures for the
resolution of disputes. controversies or grizvances established by
any other statute (2n ctvious allusion zo the jurisdiction of the
Commissioner of Ecucation over school controversies).

. It seems universally conceded that these amendments were
aimed at the restrictive holding in the Dunellen case 2s to the
scope of valid employment negotiations although there is wide
disagreement as to the precise effect which should be accorded
the amendments. Insofar as concerns the specific question now
before us, i.c., an intent to broaden the area of valid negotiations
to a permissive category not contemplated by Dunellen, the PERC
thesis is strongly supported by the text of a provision incorporated
into the 1974 amendment for the creation of a Study Commission
to study the implementation and effectiveness of the act and
propose any additional changes necessary. One of the specific
questions the Commission was asked to address was:

“Whether or not it is necessary and dcsirable either to
define the phrase “‘terms and conditions of employment” as used
in section 7 of the 1968 act (C. 34:13A-5.3) and, in so doing,
specify what subjects are mandatory, voluntary or illegal within
the scope of bargaining or of grievance arbitration, or to require
that procedural guidelines be established for determining the
same. Section 3(c), Chapter 124, P.L. 1974.” (emphasis added)

The phrasing of the question indicates that the Legislaturce
took it for granted that in actual practice scope of negotiations
was already divided into three categories, including a *‘voluntary®
{i.e., pcrmissive) one.

Additional sxpmflcant indication of current legislative
cognizance of a permissive category of negotiations is afforded by
the 1977 statute for binding arbitration of collective negatiation
disputes concerning police and firemen. L. 1977, c. 8S. See note 1,
supra. This specifically classifies negotiations as between

“required” and *‘permissive” without otherwise defining those
terms. In view of the fact that well prior to the adoption of the
1977 police and firemen's statute PERC had begun to implement
by decision and regulation the concept of permissive as
distinguished from- mandatory or required categories of
negotiation, see NJ.A.C. 19:13-3.7, the use of those categories in
the 1977 act is additional cogent indication of legislative approval
of the concept. Moreover, we ought to attribute substantial weight
to the interpretation and practical administration of the
employment relations act by PERC as the responsible and expert
administrative agency empowered by the act to determine scope
of negotiations questions. In re Applicativn of Saddle River, 71
NJ. 14, 21 (1976); The Passmc Daily News v Blair, 63 NJ. 474,
484 (1973).

The approach of PERC to the question under discussion has
been mirrored by that of a number of courts in other states. See
Bd. of Ed. etc. v. Yonkers Fed. of Teachers, 40 N.Y. 2d 263, 386
N.Y.S. 2d 657, 353 N.E. 2d 369 (1976); Sch. Comm. of Boston v.
Boston Tchrs. U., etc., 363 N.E. 2d 485 (Sup. Jud. Ct. Mass.
1977); Springfield Bd. Ass'n v. Springfield Sch. Dist., Np. 19, 549 .
P. 2d 1141 (Oreg. Ct. App. 1976); Scranton Sch. Bd. v Scranton : *
Fed. of Teachers, 27 Pa. C. 152, 365 A. 2d 1339 (Common W. Ct.
Pa. 1976). While some of these cases go beyond my view in that
they approve binding arbitration of matters of inherent"
managerial discretion, nevertheless to the extent that they
recognize the concept of a permissive as distinguished from a
mandatory or required category of negotiations in the public
employment field, they represent the recent preponderant and
enlightened judicial wrend toward a more flexible range of
negotiatng discretion by public employers — one which seems
necessary to achieve the goal of peace and stability in public
employment relations set forth in the employment relations act as
first adopted. NJ.S.A. 34:13A-2. See also Edwards, ‘“The
Emerging Duty to Bargain in the Public Sector,” 71 Mich. L. Rev.
885, 909 (1973) (“State courts and public employment relations
boards have likewise frequently relied upon the mandatory-

" permissive-illegal dlstmctlon”) Clark, "“The Scope of the Duty to
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Bargain Public Employment,” in Knapp “‘Labor Relations Law in
the Public Sector,” at p. 83-84 (1977).

I regard it as unfortunate that by its decision in this case
rejecting permissive regotiubility the Court dismisse- the 1ow
widely accepted approach and in effect undoes the salutary
course of quasi-judicial and administrative progress being
achieved by PERC and deprives it, as well as public employers
generally of a most useful tool in this vital area of the public weal.

The fears expressed by the Co---t concerning delegation of
public policy decisions to the procuss of collective negotiation
“where voter participation is excluded" (slip opinion p. 22) do not
seem to me realistic. Voters also do not participate where the
public employer negotiates wages and hours of employment. In a
sense, even decisions as to such matters by public employers are
exercises of public policy decision-making. Thus it is obvious that
legislation for promoting public sector labor relations
contemplates very substantial inroads into what was once
untrammeled unilateral determination of the circumstances of
employment by pubiic empioyers. It would be artificial and
counterproductive of legislative goals in this area to continue
absolutely to prohibit the process of negotiation on subjects which
appreciably impact upon the welfare of employees merely because
the subject matter of agreement also involves managerial or
cducational judgment and discretion. The public interest is fully
protected by the condition recognized by PERC that the
agreement not contravene any contrary specific statutory
mandate and by my qualification that binding arbitration not be
permitted if the arbitrator's decision would supplant an exercise
of inherent managerial judgment and discretion by the employer.

In summary, the negotiation of the subject of transfer of
teacher assignments in the instant contract was valid; the
provision for binding arbitration of disputes over whether a
particular teacher should or should not be transferred was
invalid.
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1 ‘appreciate ‘this opportunity to drésent this positiocn
statement. For your information, I have had twenty-five
(25) years of labor relations experience representing manage-
ment interests in both the private and public sectotrs, in-
eluding municipalities, counties and school boards.

I am Labor Relations Counsel to the New Jersey State

League of fﬁﬁnziﬁéii?p?"fali‘ftfifé‘s an F. épresented the League in

that ‘position since 1973. e interests of time, I
will ‘cotment only briefly upon ‘the major sections of the pro-

posed legislation.




I. Introduction

The League represents 557 municipalities in
the State of New Jersey. All of these municipalities, as
| public employers, are subject to the provisions of the New
Jersey Employer-Employee Relations Act (Chapter 303 of the
Public Laws of 1968 as amended by Chapter 123 of the Public
Laws of 1974). The taxpayers must bear the possible dimin-
ished services and cost of agreements which are negotiated
thereunder or which may be imposed under the provisions of
Assembly Bill No. 585.

Since the enactment of the PERC statute in
1968, many municipalities experienced serious problems
arising out of various insufficiencies of the Act. The
League had been on record for several vears requesting a
‘comprehensive revision of the PERC law and suggested a
number of specific amendments félt to be necessary to
provide a fair and workable mechanism for collective
bargaining and for the reconciliation of labor disputes.
Many of these recommendations of the League were ultimately
incorporated in S-1087 (Chapter 123 of the Public Laws of
1974) .

The proposed legislation before the Assembiy seeks to

make additional changes in the existing law, many of which
the League feels are either unwise, unwarranted, or both.

The balance of this paper will deal with those areas.




II. Permissive Category of Negotiations

Since the passage of the New Jersey Employer=

Eniployee Relations Aé¢t, the legislature and the Courts have
sought to amend and interpret the Act, respectively, in
orde¥ to strike & balance bétween thé:obligatioﬁ of the public
eniployer to service its constituents and the right of the
publie émployee labotr organizations to represent public
employées in colléctive negotiations. Passage by the Legislature
of Assembly No. 585 would reverse more than ten yéaié‘of'
Legislative and Judieial labor relations poliecy, eéreating
such a negotiations imbalance of power in favor of public
cnployée 1abor organizations that the ability of the publie
empléyers to carry out their miséibn‘WOUIdzbé severely impaired.

Asgembly No. 585 first seeks to establish and |
: iﬁj%ét inte ‘the éblléttiVe'ﬁégotiatiéh%3mainstreéhva "permissive"
category of hegotiations. TIn 1973, the Supreme Court in the

so-called Dunellen trilogy (Dumellen Bd. of Ed. v. Dunellen Ed.

Ass'n, supra; Englewood Bd. of Ed. v, Englewood Teachetrs,

64 M.J. 1 (1973); Burlington.Cty. Collége Fac. Ass'n. v. Bd. of

Trustees, 64 N.J. 10 (1973)) held that there weré two types

6F subjects for collective n@gbtigtibns. Matters of major
educational policy which only indirectly affected working
conditichs were considered non-negotiable subjects of negotiations.
Ttéis which directly affected the personal and financial |
welfare of employees which did not predominately affect educational

policies were ‘considered negotiable subjects.




Although the New Jeréey Emplover-Employee
Relations Act was amended in 1974 when the Governor signed
Senate No. 1087, the Act was not amended so as to establish
a permissive category of negotiations.

The Supreme Court reaffirmed the position it

took in Dunellen in State v. State Supervisory Employees Association,

78 N.J. 54 (1978). 1In reviewing its determination regarding
the scope of collective negotiations, the Court held:

... to the extent that it could

fairly be accomplished without any
significant interference with manage-
ment's educational responsibilities,

the local boards of education would have
the statutory responsibility of negotiating
in good faith with representatives of

their employees with respect to those
matters which intimatelv and directly
affect the work and welfare of their
employees. -
The Dunellen definition of the scope

of mandatory negotiability was further
defined in Bd. of Ed. of Fnglewood v.
Englevwood Teachers, 64 N.J. I, 7 (1973),
where we held that

. major educational policies which
indirectly affect the working conditions
of the teachers remain exclusively
with the Board and are not negotiable
whereas items which are not predominatly
educational policies and directly
affect the financial and personal wel-
fare of the teachers do not remain
exclusively with the Board and are
negotiable.

Thus, negotiable terms and conditions of
emnloyment are those matters which intimately
and directly affect the work and welfare

of public employees and on which negotiated
agreement would not significantly interfere
with the exercise of inherent management
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prerogatives pertaining to the deter-
mination of governmental pollcy See
Burlington Cty. Col. Fac. Ass'n. v.
Bd, of Trustees, 64 N.J. Fire Fighters,
55 N.J. 400, 440 (1970) supra at page
66-67. '

Simultanedusly with its issuance of the State decision, the

Suprémeé Court issued its decision in Ridgefield Park Ed. Ass'n.

‘v. Ridgefield Patk Bd. of Ed., 78 N.J. 144 (1978). 1In that

decigion, the Couft specifically held that there is no per-
missive category of negotiations. The Coutrt at least partially
based its decision on the fact that the creation of a permissive
catégory of negotiationis might cteate serious problems by
permitting public employee labor 6fgaﬁiéétibhs to negotiate
regarding items which would severely infringeé upon management's
ability to carry out its statutory mission.

The New Jersey State League of Municipalities
wholly cohecurs with the decisions and rationale of the Supreme
Court. Thé ereation of a permissive categotry of negotiations
would allow public emploveé labot organizations to negotiate
over items which heretofore have been considered inherent
thanagerial prefégétivés necessary to the determination of
governmental policy. This factot has apparently not been
taken iﬁtb‘conSI&ératibh by the-Legislature in préposiﬁg the
amenidinents in question. |

Assefibly No. 585 would adopt language similar to that
used in the National Labor Relations Aet to demonstrate the
Legislative intent that decisions of the National Labor Relations .

Board and the Courts in developing the system of collective
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bargaining in the private sector would be followed in
implementing and interpreting the New Jersey Employer-Employee'
Relations Act. There is, however, a fatal flaw in wholly
accepting and adopting the private sector collective bargaining
system in the public sector.

The ptivate sector credo is solely financial. The private
employer is almost soleiy concerned with the profit motive.
The impact of negotiating permissive subjects in the private
sector, subjects which are very different from those in
the public sector, may not interfere with the private employer's
pursuit of profit. In the public sector, profit is not the
motive. The statutory mission is to provide services for the
various constituencies. The establishment of a permissive
category of negotiations in the public sector would severely
infringe upon this service-oriented goal of public employers.
Therefore, it is impractical and unrealistic to attempt to
adopt the private sector collective negotiations scheme
in the public sector. To do so would allow public employee
labor organizations to impermissibly infringe upon public
employer managerial prerogatives that are necessary to éarry
out its statutorily mandated governmental missions.

Furthermore, the potential need to deal with additional
subjects of'bargaihing can‘only serve to further complicate
and lengthen the negotiation process. Many of our municipalities,
currently hard—pressed for funds, will find increasing amounts
of their tiﬁe and limited resources beihg consumed by additional
bargaining obligations. While those who support the bill

may claim a negligible financial impact, there can scarcely
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be a subject of negotiation which will not, in one way or
another, directly or indirectly, add to the cost of negotiations,

contracts and their administration.

III. INCLUSION OF DISCIPLINE AS A MANDATORY SUBJECT OF NEGOTIATION

Assembly No. 585 also proposes to include
"discipline" as a mandatory subject of negotiations. The bill
seeks to set aside the decision of the Supreme Court in ngggz
City, 89 N.J. 433, which held that disciplinary determinations
were matters of inherent managerial prerogative. In actuality,
public employees already are accorded significantly greater
protection than their counterparts receive in private industry.
For example; substantial disciplinary determinations are réviews=
able by the Civil Service Cotmission in Civil Service jurisdictiens.
Employeés also possess statutory remedies for claims of pro-
scribed employment related discrimination before PERC and other
administrative agencies. Teachers are protected by tenure
 and receive additional proﬁédﬁioﬁgthrOugh the various levels
of appeal in the State~Dé§arﬁmént7of Educaticfi. Police officers
are similarly guaranteed extensive due.pfé@ésS'tights+by
statute. Furthermore, in many Cases.publié'émployeéS-H&Ve
initiated judicial actions in our courts to addtress alleged
claims of infringement upon their constitutional rights. It is&
therefore appatrent ﬁhat public employees already have substantial

recourse to counter allegations of improper discipline.




IV. ALLOWING EMPLOYEE NEGOTIATION REPRESENTATIVES TO REPRESENT
SUPERVISORY EMPLOYEES AS WELL AS NON-SUPERVISORY EMPLOYEES

The law presently prohibits the inclusion of supervisory
and non-supervisory employees in the same unit as well as the
representation of supervisory empioyees by a bargaining representa?
tive which represents units of non-supervisory employees.

These proscriptions are designed to prevent obvious con-
flicts of interest where a supervisor must reconcile his status
as an agent of management with his membefship in the same unit
as one of his subordinates. The rule also serves to avoid
potential conflicts of interest where, in acting on behalf of
unit employees, for example, the bargaining representative may
be adversely affecting the interests of a group of supervisors whidh
it might also represent.

I might add that in the private sector, supervisors are
considered to be part of management and do not énjoy.the
statutbry‘right of collective representation. In our pﬁblic
sector model, supérvisors do have the right of representation.

The only restraint is that they mustvbe represented.separateband

apart from non-supervisory employees.

When the statute was first enacted, howéver, an exception
to the rule was set fqrth so as not to upset certain well-
established bargaining units which had already included super-
visory as well as non-supervisory employees. While this exception
served to minimize possible disruption of existing units, there
is no reason to encourage this practice to become established
 where heretofore no such practice existed. In effect, this

change simply opens up supervisory groups to the organizing
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vefforts of labor organizations which now represent non-supervisory
employees,‘notwithstandiﬁg any potential conflict of interest
which might arise out of these possible combinations. The

change 1is designed simply for the financial benefit of the ldbor

- organizations while ignoring the potential disastrous-effécté

on management in maintaining the proper loyalty of it§ super=
visory staff. It is clear that this particular provision c¢an
result in substantial detriment to the cause of effective manage-
ment in every'cOmmunity;

V. THE RULLIFICATION OF ADMINISTRATIVE RULES AND REGULATIONS

Assembly No. 585 also includes a provision which states that
administrative rules or regulations shall not prevent or sSupei-
cede collective negotiations. In effect, the proposed legis-
latioﬁ,seeks-to nullify legislative intent and action which is
promulgated through the expertise of administrative agehcies.

- Administrative agéncies are established by the legislature

in order to exercise significant expertise in complex areas of

regulation. The present provosal would require the legislature
to. act by statute each and every time fﬁ seeks to exercise any
type of control over matters which may also be the subject of a
collective negotiationfagfééﬁentg In effect, the bill seeks

to impose additional burdens on the Begislature‘réthér'tﬁaﬁV
&IBGWﬁthe«Legi&lature:torexerciserits;intenttfhroughﬁﬁﬁefopéfaé'v
tibnseof'anaadminiSErative:agency. This parﬁibuféf’ﬁfdvﬁéidﬁv
is‘thﬁaunwise~and'inefficientvasritfseeksftORﬁuIIﬁﬁ?”thé"ﬁaﬁfiﬁug

lar expertise of administrative agencies.

76x




VI. Conclusion

I respectfully urge fhat careful consideration be
given to the position of the League which represents virtually
all municipalities in the State. The Legislature must balance
the right of public employee labor organizations to negotiate
for public employees against the ability of the public employer
to provide the services for its constituency that are mandated
by statute. The amendments in Assembly No. 585, while expanding
the ability of public employee labor organizations to negotiate
for public employees, dangerously infringe unon the public |
employer's ability to make what decisions on its own which have
heretofore been cbnsidered managerial prerogatives. The
ability of the public employer to control and effectively
manage the government and determine governmental policy must be
considered paramount to granting the public emplovee labor
orgaﬁizations increased negotiating authority and leverage.

On behalf of the League, I sincerely appreciate
the opportunity of presenting this statement. In addition, I
will be pleased’to-respond to any additional'questions or
issues raised in the consideration of Assembly No. 585,

My sincere thanks for your attention.

Sincerely yours,

DORF and GLICKMAN, P.A.

Gerald L. Dorf :
Labor Relations Counsel to New Jersey
State League of Municipalities o
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Good ‘aftetfhbén Mr. Chairman -and cémmittee ‘membe¥s. My ‘hame
i Aurora Berndrd-Sallit. I'am President of the Edison .
Tsuwnship Educition Association, -a public school ‘employee
?ba%g@&ﬁ&ﬁ@ﬂaﬁft:wifhfapproximateiy-BSb:ﬁembefs. 1 am

He're today ‘to testify in favor of ‘the passage of -A-585, ‘a
Bi1l which will Testore to public employees ‘the rights
which we ‘ahd ‘the 5§1’"é’5‘g‘i~"s‘1atu1‘r~e ‘thought "were won and ‘settled

in 1968.

Since 1978 ‘and the New Jersey Supreme Court ‘opinion in ‘the
Rid@éfielﬂfthk'bhse,fWE'as‘pﬁint‘employéés3héw%'%@éh'h

steady ‘erosion in the nuiiber and types of subject matrter

which may ‘Be Hegotiated in the ‘collective bargaining

‘process. ‘We have ‘gone from ‘a ‘situation where ‘a subject was
‘considered negotiable unless specifically prohibited, to

orie whereby a ‘siubject is non-negotiable unless ‘specifically
authorized. The ‘passage of A-585 would return to ‘public

Sector ‘collective bargaining an area of "permissively tegotiable”
subjects, apart from salary ‘and benefits.

Zih‘twé?Ri&géfiéia'Péik dhée‘oﬁifSupréhevcbuft*éﬁﬁéﬁaéﬁ‘fﬁé

‘area of "Managerial Prerogative' ‘or “Managéméncfkightg“
‘based upén ‘the ‘State's ‘constititibnal obligation ‘to iproviide
.ﬁa'Wfﬁdfahgh3%ﬁﬁ%@ffibieﬁt“feauaﬁfiah“tolaﬁfrsfuéé ts. ‘Along
“Wféh*ﬁhis3ffght,?h6w€69r,’COMés responsibility--that s

FespBHsIBITIEY '6f ‘sccountabi Tity For advidns taken. 'Both ‘the

~d
o
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public and the employees affected have the rightvto expect this
accountabglity. They should be given adequate reasons as to
the why and how any Board mandated changes serve the ends of
T & E. Without such é process, ''Managerial Prerogative"
becomes little more than a convenient excuse for unilateral,
arbitfary and capricious behavior on the part of a public
employer. While such actions may be presumably valid in the
eyes of the law, the éumulative effect can only be to under-
mine the authority, credibility and legitimacy of the public
employer in the eyes of its employees and ultimately in the

eyes of the public--and the results of such can be disasterous.

As one example of what can happen, I need only g0 back to
this past Spring and what did happen in the Edison district

regarding involuntary transfers.

Due to the closing of two elemeﬁtary schools we knew that
there would be a need to effect many transfers in order to
absorb the staffs of these two schools into the remaining
sixteen elementary schools. Accordingly, the staffs‘were
involved in this process and were given the opportunity to
indicate three choices for their placement. The Association
understbod and accepted the fact that these schools had to

close due to economics and declining enrollment.

However, a shock came on May 24th when the Board, without
warning, without consultation, and without any input

from the employees involved, released a list of approximately
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eighty secondary school tramnsfers including the names of

many Association activists. After lengthy cOnsuitatibnslwithr
the transferees, it became abundantly clear ﬁhat ‘the “ébruptv
and flimsy explanations" giveh were<obvi§u$1y fr0m‘th@'samé

- pre-recorded tape, eliminating ény CIédibility the sstaff

may have had about the possible need for such transfers.

The total disregard for any hint of reasonable, humane

transfer procedures found teachers being notified over the

" loudspeakers or being called out of classes, out of lunch breaks
and prep periods to be told by their principal or supervisor

that they were to be transferred to another school efféttIVé
September. When asked for reasons these ﬁere among the responses

'given to various teachers:

1. '"There is no reason."

2. "You will enhance the program' (at the new school) - when
the teacher asked how, no response was given.

3. '"The person whose job you are getting doesn't get along
with the building principal.”

4. "To help an inexperienced teacher' - when the teacher
asked whether or not that Qas the job of admiﬁistr&tors
and supervisors, no resﬁonse was given._v

5. "To allow a teacher to have a full?time position inh one
school" - while another teacher was tdld that his transfer
was being made to allow a teacher to have one class in
that building, thus splitting one full-timé schedule among

three teachers.
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6. '""Because of reduction in force'" - while in fact that
transfer actually consisted of a 'musical chairs'
shuffling of personnel in four schools without any
one job being removed or lost.

7. ""Because of stagnation of the entire staff."”

8. 'Your turn this‘year.”

9. "New Board policy."

10. The reason given to a teacher at School 1 'to beef up
the program at School 2," while telling another teacher
at School 2: "To beef up that same program back at
School 1."

11.. "Because you arean outstanding teacher.’

12. '"Because you are low man in sehiorify.f Yet telling
another teacher: "You'ﬁe been in the building too long -

your seniority is too high:!"
13. "Maybe you'll like the change."

‘14; "For reasons tod'personal'to_discuss.”

15. '"No reaséns will be given bétausé reasons can be countered."
16. '"Becausevnobody else is available."

17. "To fit into the 'big picture'" and so on and so on.

Some of the reasons given, as you can see, are not reasons at
all. Others may be refreshingly honest as to the real

causes for transfer. Few, if any of them, have anything'to
do with theé T & E fationalevused by our Supreme Court to

justify éxpanding the area of "ManageriélvPrerogative."
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The féaction toé these transfers and the inhumane and uhpro=
fessional manner in which they were implemented was
immédiate and vigorous. More than 650 metibers attended a
geh@%ai fieeting on June 3, 1982, and the gallétieé were
filled with almést 1,000 people at the Junme 14, 1982 Board
deeting. (Some went even further taking entitled leave

‘déyé as a protest)-=this happened at a time when our new con-
tract was still being negotiated. In fact, our negotiations

 weré then at impasse.

Whether the Board was sincerely trying to comply with T & E

by these transfers or was in fact using this situation to
deméralize our staff became irrelevant. The staff came to

believe the latter.

1 use this ‘example to illustrate that the negotiating process
is one which invelves people. Where people are involved,

and one side is given the power to make -and implement policy
to the exelusion of the other side, the side left out loses
‘ownership in the decisions made, then the process loses
legitimacy, and sobﬁér%briiaté%;kexPIOSibhs‘Will ‘occur ‘when
the &%ustratibh'lével gets high ‘enough. Such a situation is
‘almost ‘a definition of tyranhy, no matter how benevolent in
its ‘o¥igin. This certainly cannot have been ‘the intent of

‘the %égiéiafurélwheh'the coileccive'bargaihing'iaw=vas;pasyéﬁ,
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Further, as we as public employees ahd you as our elected
repreéentativés are aware, general economic coﬁditions

are such that salary.increases are becoming more and more
difficult to fund. When a bargaining process becomes
essentially limited to financial items, and when anticipated
increases may not be available to fund, the frustration

level is bound to rise with its forseeable consequences.

1 therefore urge this committee to report favorably on A-585
and to work diligently for its passage. By doing'so you
will be returning democracy, sanity and fundamental fairness

to the public sector collective bargaining process.

I thank you for this opportunity to appear.‘
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DEPARTMENT  OF ADHINISTRATION

Decetiber 27, 1982

Honorable Joseph D. Patero
Chairman, Assembly Labor Committee
22 Plorence Court

P’o@o Bbx 747

Manville, New Jersey 08835

Dear Mr. Patero:

Enhclosed please find testlmony regarding Assembly Bill
585. I reguest your permission to enter this testimony into
the rescord for the consideration of the membe¥s of the
Assembly Labor Committees Thank you for your help in this
regard.

Sinéereiy,

i
Rlchard J.\Porth \
Assistant Bu31ness Admlnlstrator

RIP: kriz
Enclosure
ceé: M8, Ladrine Purola ,
Aide to Assistant Comm1531oner for Labor

C/0 New Jersey State House
Trenton, New Jetsey 08625
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TESTIMONY REGARDING ASSEMBLY BILL 585

PREPARED BY: RICHARD J. PORTH, ASSISTANT BUSINESS ADMINISTRATOR
CITY OF TRENTON, NEW JERSEY

DECEMBER 24, 1982

There is a hackneyed, but true saying which is particularly
applicable to Assembly Bill 585. "IF IT WORKS, DON'T FIX IT."
The proposed amendment to P.L. 1968, c.303 and P.L. 1974, c.123,
would radically change the way in which public employers. and
their employees reach coilective bargaining agreements and
resolve differences. It does so by: (1) includiﬁg disciplinary
matters long considered to be an important management prerogative
among the subjects ruled té be mandatory for collective |
negotiations; (2) making managerial decisions, which impact on
"wages, hours, discipline and other terms and conditions of
' employment“, subject to collective negotiation, thus taking those
important managerial decisiéns out of the hands of the
government 's management; (3) expanding the scope of perﬁissive
subjects for collective negotiations by reversing the traditionél
interpretation of the law; and (4) giving the Public Employment

Relations Commission authority to render a complete
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determination as to whether a matter is arbitrable, thus
divesting the Courts of their traditional role as overseer in
such matters. MoréoVen, the premise for these radical changes =~
that the best way from a managerial standpoint to deal with most
differences between employers and their eﬁplqyees is through
¢ollective bargaining = is totally false. Ih fact, in the‘puhlic
sed¢tor, employers must be very careful not to relinquish their
rgsponsibility to represent.the citizens by allowing impestant
managerial decisions to be decided over a negotiations table. To
do 86, could jeopardize our democrati¢ system by ailowing private
interest groups (i.e. public employee ﬁnions) to participate in
govetrnmental policy*méking decisions. This very real danger was
the key factor in an opinion reached by the Supreme Court of New

Jersey in 1978 - Ridgefield Park Educational Association Vs.

Ridgefield Park Board of Education. We firmly believe that it is

senseless to risk this danger by changing a law which has worked
well for years.

Assembly Bill 585 seeks to make disciplinary matters a
_mandatory subject for collective negotiations. The right and
responsibility te admipisgég_discipline has long been one of the
most basic managerial;étéfcggéives.' Ey making it mandatorily
_negotiablep this bill Wq&ld;emascglate_managementfs right and
responsibility to.manag§; fih§fe are currently safeguards against
managerial abuse éf'diSCipline’in most public employee contracts,
including grievance procedures and grievance arbitratioen, These

safequards have proven to be more than adeguate in the past.
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The proposed bill would also make.managerial decisions which
impact on "wages, hours, discipline and terms and cOnditiohs of
employment” subject to classification as a mandétory subject for
collective negotiations. 1In other words, decisions involving
issues such as service levels, manning and deployment, which are
widely agreed to be the sole responsibility of a management which
is answerable to the citizenry through the elective process,
could be subject to collective negotiations if those decisions
impact on those items which are felt to be hegotiable. Taken to
its extreme, this éould result in almost all managerial decisions
being subject to mandatory negotiations, because it is all but |
impossible tb separate the impact of a decision from the decisibd
itself. This, in turn, would constitute a serious breach of the
democratic process by allowing special interest groups, whiéﬁ are
not accountéble to the public, to participate in policy‘ |
decisions.

Aésembly Bili 585 would also cause the scope of permissive
subjects for colleétiVé.negotiations to expénd tremendously,
furtherberoding ménaqement's right to manage. It would do so'by
defining permissive subjects as "all matters which are neither
mandatory nor illegal subjects for negotiations." This language
is a nearly complete reversal of the original intent of this 1aw‘
and the traditional interpretation of the curreht law in the
courts. The courts have ruled that only those items which are
specifically designated as being negotiable‘may be decided over
the bargaining table. Assembly Bill 585, on the other hand;

could allow that all but those items which are specifically
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‘forbidden "to ‘be “subjects -Of negotiation, be ‘decided ‘over ‘the
VbAﬁgaﬂdinq&@éble,'%0nbeiagain,*this“maﬁbrffé@féiéh?@f*b ‘Yaw “which
éh@sﬁW@ﬁkea%Verywwéfl~€6ﬁa&té;@65@3ea=fé§1ﬁagﬁg@rﬂfofﬁhe
‘democratic iprocess tby ‘expanding ithe ‘scope ‘Of ‘negotiable {Eens ‘and

#hus ‘tdking ;policy-making jpower ‘out ‘of ‘the ‘hands ‘Of ‘the ‘pesple.,

“The Bupreme ‘Court ‘Of ‘New Jersey ‘cited ‘constitutional law ‘in ‘its

%Fwnaa&y»¢theipt@paséa‘még&saht@éﬁfgéékg to ‘give ‘the Publie
?EmpmcyéEfkelatioms‘cdmmiséibn gole jurisdiction in decisions
regarding whether various issués are arbitrable. The existing
Law and ease TaW%ﬁrév%aéé~% iethod for ‘chiecks ‘and balandes (which

i so centikal to our form of ‘governiment) by allowing PERC

decisions on arbitrabil. viewed and where hecessaty

reversed by ‘superior €6 is ‘our €ontention that it would

be dangerous to ‘elimin iportant safeguard. that has

worked to ‘the public's adv ge in the past. ”ﬁh&é

responsibility should 6 bBe shared by DPERC and theé
courts.
In summary, it is out Strong recofimendatidh that Assembly

Bill 585 proceed no further. &S we have attenpted to démonstrate

throughout this testimony, the proposed amendments could very




well result in a situationiin'which'poiicy—making'
responsibilities are wrested from the répresentatives of the
people to the detriment of the public\good. Moreover, it just
 does not make sense to make major revisions to a law which has

served the public so well over the years.
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