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P e n n s y l v a n i a  R a i l r o a d  C o m - *

PANY,

Plaintiff in Error.

W i l l i a m  L e a r y ,

Defendant, in Error.

In  T o r t .

io

N e w  J e r s e y , SS. The State of New Jersey to the 
Supreme Court of Judicature, Greeting : 

[s e a l .]  Forasmuch as in the record and proceed-
ings and also in the giving of judgment 

in a certain plaint which was in our Supreme Court of 
Judicature before you, between William Leary, plaintiff, 
and The Pennsylvania Railroad Company, defendant, 20 
in an action of tort, manifest error hath intervened to 
the great damage of the said The Pennsylvania Rail-
road Company, as it is said. We being willing that 
the error, if any there be, should in due manner be cor-
rected, and full and speedy justice be done to the parties 
•aforesaid in this behalf;
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Do command you, that if judgment be thereupon 
given and affirmed, then you distinctly and openly 
send, under your seal, the writ and proceedings afore-
said, with all things touching the same, to our Court of 
Errors and Appeals in the East Resort in all Causes, at 
Trenton, on the ninth day of December next, together 
with this writ, that the record and proceedings being 
inspected, we may cause to be further done thereupon, 
for the correction of that error, what of right and 

IO according to the law and custom of the State of New 
Jersey ought to be done.

Witness our Chancellor and President Judge of our 
said Court of Errors and Appeals in the East Resort in 
all Causes, at Trenton, this twenty-second day of 
November, eighteen hundred and ninety-three.

H EN R Y C. KEESEY,
S. H. G r e y , Clerk.

Attorney of Plaintiff in Error.

“ Filed Jan. 29, 1894 . H e n r y  C. K e l s e y , Clerk.”

The answer of the Justices of the Supreme Court 
within named. The record and proceedings whereof 
mention is within made, wit-h all things touching and 
concerning the same, we do certify to the Court of 
Errors and Appeals in a certain schedule to this writ 
annexed, as within we are commanded.

M. BEASEEY, C. J.30
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NEW  JE R SE Y  SUPREM E COURT.

W i l l i a m  L e a r y , ^

T h e  P e n n s y l v a n i a . R a i l r o a d  

C o m p a n y .

I n  T o r t .

O n  P o s t e a .

i o

As yet of the tenth day of June, A. D. eighteen hun-
dred and ninety-two.

Witness, M ERCER BEASLEY, E s q u i r e , 

B e n j . F .  L e e , Chief Justice.
Clerk.

B u r l i n g t o n  C o u n t y , s s :

The Pennsylvania Railroad Company, the defendant, 
was summoned to. answer unto William Leary, the 20 
plaintiff, in an action of tort, and thereupon the said 
plaintiff, by John W. Wescott, his attorney, complains 
for that heretofore, to wit, on the nineteenth day of 
June, eighteen hundred and ninety-one, the plaintiff 
was lawfully drivirig a mule team and hay shelving upon 
the Moorestown and Mount Holly Turnpike road, one 
of the public highways of the county of Burlington, to 
wit, at Mount Holly, in the county aforesaid, at a point 
where the same crosses the defendant’s railroad tracks 
in said county; that it was dark and the plaintiff slowly, 
carefully and lawfully started to drive across said de-
fendant’s tracks; that while exercising said care and cau-
tion and lawfully crossing said tracks, the defendant, 
negligently and carelessly, without the fault of the 
plaintiff, drove one of its locomotive engines against 
the body of said plaintiff, whereby said plaintiff was 
thrown down, cut, bruised and permanently injured and
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caused to suffer great pain and agony of body and mind 
and caused to expend large sums of money in his efforts 
to have himself cured of said injuries, all to his damage 
ten thousand dollars and therefore he brings his suit, 
&c.

And said defendant, by Samuel H. Grey, its attorney,, 
comes and defends the wrong and injury, when, &c., 
and says that it is not guilty of the several supposed 
grievances above laid to its charge, or of any or either of 
them, or of any part thereof, and of this it puts itself 
upon the country, &c., and said plaintiff doth the like, 

io  Thereupon let a jury thereupon come before the 
Chief Justice, or some other Justice of the Supreme 
Court of the State of New Jersey, at a Circuit Court 
holden at Mount Holly, in and for the county of Bur-
lington, on the fourth Tuesday of September, in the 
year of our Lord one thousand eight hundred and 
ninety-three, by whom, &c.

And now at this day, to wit: the eighth day of 
November, A. X). eighteen hundred and ninety-three, 
before our Supreme Court at Trenton, comes the said 

20 plaintiff, by his attorneys aforesaid, and the Justice 
before whom, & c., having sent hither his record made 
before him in these words to wit:

Afterwards, that is to say on the twenty-sixth day of 
September, in the year of our Lord one thousand eight 
hundred and ninety-three, at a Circuit Court held at 
Mount Holly, in and for the county of Burlington, by 
his Honor Charles G. Garrison, one of the Justices of 
the Supreme Court of the State of New Jersey, accord-
ing to the form of the statute in such case made and 

30 provided, comes as well the within named plaintiff as 
the within named defendant, by their respective at-
torneys within named, and the jurors of the jury, where-
of mention is within made, being summoned also come, 
who to speak the truth of the within contained, being 
chosen, tried and sworn and affirmed upon their oaths-
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and affirm ations, say th at the defendant is g u ilty  in. 
manner and form  as the p la in tiff hath  w ith in  com -
plained again st it, and th ey  assess th e dam ages o f the 
said p la in tiff on occasion  thereof, over and above h is 
costs and ch arges b y  him  about his su it in  th is b e h a lf 
expended, to the sum  o f  one thousand dollars.

Therefore it  is considered th a t the said p la in tiff  do 
recover again st th e said defendant h is said dam ages by 
the jurors in  form  aforesaid assessed and found to the 
sum of one thousand dollars and also s ix ty-n in e  dollars I(> 
and e igh ty-six  cents for h is costs and charges aforesaid 
by the C ourt n ow  here adjudged to the p la in tiff  and 
with his assent, w h ich  said dam ages, costs and charges 
in the w hole am ou n t to one thousand and six ty-n in e  
dollars and e ig h ty  s ix  cents.

Judgm ent sign ed th is e igh th  day o f  N ovem ber, A .
D. eighteen hun dred and ninety-three.

M. B E A S L E Y ,
C. J.

2 0
I, Benjam in F . L ee, C le rk  o f  the Suprem e C ourt o f 

the State o f N e w  Jersey, do certify  th at the fo regoin g  is 
a true copy o f  th e ju d g m e n t entered in  above stated 
cause as the sam e rem ains o f record in  m y office.

In  testim on y w hereof, I h ave hereto set 
[s e a l . ]  m y hand and the seal o f  said court, at 

T ren ton , th is tw en tieth  day o f D ecem ber,
A . D. e igh teen  hundred and ninety-three.

B E N J A M IN  F . L E E .
30
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IN  T H E  COURT OF ERRORS AND APPEALS 
IN T H E  L A S T  RESORT, &c.

P e n n s y l v a n i a  R a i l r o a d  C o m - *

P A N Y ,

io

P la in tiff  in  Error.
V

vs.

A s s i g n m e n t  

o f  E r r o r .

W i l l i a m  L e a r y ,

D efen dant in  Error.

A fterw ards, th at is to say, on the ninth  |day of De-
cem ber, e igh teen  hundred and nin ety-three, before this 
h igh  and honorable C ourt here, said p la in tiff in error, 
b y  S am u el H. G rey , its attorn ey, com es and says that 
there is m an ifest error in  the tria l o f  the above stated 
cause before the S uprem e C ourt o f  the State of New 
Jersey, and in the g iv in g  o f  ju d g m e n t therein in favor 
o f said defendant in  error, W illia m  L eary , and against 
said p la in tiff  in error, said P en n sy lv an ia  Railroad Com-
p an y, in  th is:

T h a t  said S uprem e Court, after said defendant in 
error, upon the tria l o f  said cause at nisi prius (he being 
th en  p la in tiff  below ), h ad subm itted  a ll his evidence in 
support o f  h is said declaration to the ju ry  selected to 
try  th e issue betw een said defendant in error and said 
p la in tiff  in  error, the said p la in tiff  in  error thereupon, 
b y  its attorn ey, m oved said S u prem e C ourt for a judg-
m ent o f  non -suit aga in st said defendant in error, and 
thereupon said S uprem e C ourt u n la w fu lly  and er-
ron eously refused to order said  ju d gm en t, but permitted 
said cause and the issue jo in ed  therein  to be submitted 
to th e ju ry .
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2. T h a t the said S u prem e C ourt erroneously and u n -
lawfully, on the tria l o f  said cause at nisi prvus, and con -
trary to the request o f  the defendant in  error m ade at 
said trial in th at behalf, om itted  and refused to ch arge 
and direct the ju ry .

First. T h a t  there is no eviden ce o f  n eg ligen ce  b y  the 
defendant. P la in t if f ’ s w itnesses sw ear th at the w h istle  
was blow n, excep t the p lain tiff, w ho says he did not 
hear it. T h is  is not a denial.

Second. T h a t  there is eviden ce o f  con trib u tory  n eg li-
gence by plaintiff, w ho says that he saw  a l ig h t  w h ich  
he judged w as an e lectric  lig h t, w hen  he looked in  the IC> 
direction from  w h ic h  th e train cam e, and h earin g no 
sound and k n o w in g  th at.n o  regu lar train  w as due u n til 
n .  n  he w en t on, n u d g in g  up h is team  after he had 
looked. T h a t  the railroad w as in p la in  v ie w  o f the 
turnpike for o n e-h a lf a m ile ru n n in g  beside it, and o n ly  
a short distance a w a y ; th at th e railroad and an y train  
on it could be seen by an yon e on the tu rn p ik e  w ho 
looked in th at d irection , b ut he did not look  u n til he 
got w ithin fifteen or tw en ty  yards o f  crossing.

T hiid. T h a t  the w e ig h t o f  th e testim on y is again st 
plaintiff and in favor o f  the defendant, and the p la in tiff  
cannot recover w ith o u t sh o w in g  b y  clear preponderance 
of proof that th e acciden t w as due w h o lly  to the n e g li-
gence o f the defendant.

Fourth. T h a t  th e m ere h ap p en in g  o f  the acciden t is 
not of itse lf evid en ce  o f  defen d an t’ s negligen ce.

Fifth. T h a t  th e  ju r y  can n ot consider eviden ce o f  ac-
cidents at the sam e crossing at oth er tim es, nor evidence 
that the crossing is dangerous.

Sixth. T h a t  the railroad com p an y w as not le g a lly  ^  
bound to g iv e  other than  the sta tu to ry  sign al b y  bell or 
whistle at th is crossing, and i f  the ju r y  b elieve  from 
the evidence th at such sign al w as g iv e n  the p la in tiff  
cannot recover.

Seventh. T h a t  the eviden ce is, th at the h ead ligh t 
was lighted  on the en gin e; th at the train  was in s igh t
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o f any one who looked; that the track could have been 
seen by the plaintiff if he had looked before he reached 
the crossing, and that the train could be seen by him 
also; that his statement that he looked and did not see 
cannot be accepted as true, and as matter of law the 
Court so instructs the jury.

E ig h th . T h a t  the p la in tiff  can not recover damages 
for loss o f earn in g  pow er, in v ie w  o f th e testimony that 

he has earned since M ay, 1892, $ 175-00 Per Year for 
w h e e lin g  the m ail, e ig h t hundred yards eigh t times a 

10  ¿ a y  (six  thousand four h un dred yards, or four miles), 
and $229 per year for carin g  for the school house, be-
sides odd chores about the post-office, h is previous earn-
in g s  b e in g  one dollar per day and board for nine 
m onths, and seven ty-five  cen ts per day and board for 
three m onths. T h e re  is no eviden ce o f the value of the 
board, of am ount o f  doctor’ s b ill, or o f any doctor’s 
b ill, or o f  p aym en ts for m edicine or nursing. That in 
th e absence o f  such  p roof th e  ju ry  cannot make any 

a llow an ces for these m atters.
20 N in th . T h a t  in  estim atin g  h is losses of earnings 

from  Ju n e 19, 1891, to M ay, 1892, the ju ry  cannot 
a llow , i f  th e y  b e liev e  th at defen d an t’ s fau lt alone pro-
duced th e in ju ry , m ore than  at th e rate o f one dollar 
per day for e ig h t m onths o f th e  eleven  months, and 
seven ty-five  cents for the other three months, as the 
th ree m onths w ere w in ter m onths, w hen  plaintiff says 

h e earned seven ty-five  cents only.
A ll  o f  w h ich  m atters and th in gs w ere to the great 

w ro n g  and in ju ry  of said p la in tiff  in  error. B y means 
30 w h e re o f said ju d g m en t o f said  S u prem e Court is erron-

eous and con trary to law , and said Pennsylvania Rai - 
road C om p an y p rays th at th e said ju d gm en t be reversed, 
set aside and for n o th in g  holden, and that it maybe 
restored to a ll  th in gs w h ich  it  h ath  lost b y  reason of sai 

ju d g m e n t, & c . R  O R B y

A tto rn ey  o f P la in tiff  in Error.
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And hereupon, afterw ards, to w it, on the said ninth  
day o f D ecem ber, e igh teen  hundred and ninety-three, 
said W illiam  L eary , defendant in  error, b y  his attorney, 
John W . W escott, com es in to  C ourt here and says, that 
as to the several errors assigned as aforesaid b y  said 
Pennsylvania R ailroad  C om pany, p la in tiff  in  error, there 
is no error, e ith er in the record or proceedings aforesaid 
or in the g iv in g  o f  ju d g m e n t aforesaid, and prays that 
the Court here m ay proceed to exam in e as w ell the 
record and proceedin gs aforesaid as the m atters aforesaid IO 
for error assigned, and th at the ju d g m en t aforesaid, in  
manner and form  aforesaid, m ay in  a ll th in gs be 
affirmed.

J O H N  W . W E S C O T T ,
A tto rn e y  o f  D efen dant in  Error.





NEW JERSEY SUPREME COURT.

W i l l i a m  L e a r y

vs.
I

Pe n n s y l v a n i a  R a i l r o a d  Co m-
I n  T o r t .

PANY.

S e p t e m b e r  T e r m , 1893. N o. 4.

A ppearances: 10

Joh n  W. W e s c o t t , and S. K. R o b b i n s , for P laintiff.

S a m u e l  H . G r e y , for the D efen dant.

B E F O R E  G A R R I S O N , J ., A N D  A  J U R Y .

Mr. R obbins opens the case for the plaintiff.

Dr . A l f r e d  S. Ma t t s o n , affirmed.

By Mr. R ob b in s: 20

Ques. Y o u  reside w h ere  ?
Ans. M oorestown.
Ques. A re  you  a p ractic in g  p h ysician  there ?
Ans. Y es, sir.
Ques. H ow  lo n g  h ave you  practiced th ere?
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A ns. N in e  years.
Q ues. A re  you  acquain ted  w ith  the plaintiff,. William 

L e a ry  ?
A ns. Y es, sir.
Ques. H ow  lo n g  h ave you  kn ow n  him ?
A ns. S ix  years.
Ques. D o you  rem em ber th e tim e o f the accident 

th at he m et w ith  som e tw o or three years ago ?
A ns. Y es, sir.
Q ues. Y o u  don’ t rem em ber the date o f it, I suppose?

10 A ns. N o, sir; I don ’ t rem em ber the date o f the acci-
dent; I rem em ber the date w hen I  w as sent for and first 
saw  him .

Ques. D o you  rem em ber w h at year it was ?
A n s. 1891.
Ques. H ad you  attended his fam ily  previous to that 

tim e ?
A n s. Yes.
Ques. A n d  had seen m ore or less o f him  ?
A ns. Y es.

20 Q ues. W h a t w as his p h ysica l condition, as you ob-
served it, previous to that tim e ?

A n s. V e ry  good.
Q ues. H ad yo u  ever had occasions to doctor him for 

a n y th in g  ?
A ns. Y es, on one or tw o occassions I prescribed for 

him  before that.
Ques. H ad he an y  d isab ility  o f  any kin d which you 

noticed ?
A ns. N o.

3°  Ques. N ow , w hen  w ere you  called upon to doctor 
him  after he w as said to h ave been hurt ?

A ns. Ju n e 23d, 1891.
Ques. W h ere  w as he w hen  you first took charge of 

him  then ?
A n s . H e was at h is hom e.
Q ues. In  w h at con dition  did you  find him at that 

tim e ?
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Ans. I found h im  suffering a great deal o f  pain, badly 
bruised, and bruised about the head and face, and cut, 
and suffering ex trem e p ain  in  th e  b ack , unable to m ove 
without help.

Ques. W h a t did these in juries in dicate  ?
Ans. I th in k  m a in ly / a n d  m ost severely , a concussion 

of the spine.
Ques. T o  w h a t cause, from  you r exam in ation , w ould 

you attribute su ch  in juries ?
Ans. T o  som e strain, or w ren ch , or bruise.
Ques. A n d  w as he confined to his bed at th at tim e ? io
Ans. H e w as n ot able to  go  to bed for a tim e; he was 

on a couch or a lo u n g e  in  the s itt in g  room, and th ey  
were not able to g e t h im  up stairs.

Ques. H ow  lo n g  did you  con tin u e to ta k e  ch arge o f 
him after th at ?

Ans. I saw  him  at h is house u n til the 12th, occa-
sionally.

Ques. H ow  did he progress ?
Ans. H e im proved s lig h t ly  and w as able to lim p  

around, and w as v e ry  m uch crippled  then, after he w as 20 
able to g et u p ; b ut he s lig h t ly  im proved up to that 
date.

Ques. W as he ab le  to go  to w o rk  th at sum m er ?
Ans. N o, sir.
Ques. A n d  how  lo n g  after th at before he w as able to 

do anything, as far as y o u  reco llect ?
Ans. W ell, I don ’ t k n o w  ju s t  h ow  long. I kn ow  

that one o f h is first attem pts to w o rk  w as for me, he 
attempted to ta k e  care o f  m y  horses.

Ques. W as h e ab le  to  do th at ?
Ans. H e w as not able to do th at; he w as not able to 

stand the ja r  o f  r id in g  in  the carriage, m ain ly.
Ques. A re  you  acquainted w ith  his present con di-

tion?

Ans. N o t for the past s ix  m onths, excep t seeing him  
on the street and n o tic in g  his position in  w a lk in g  and
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h is action ; n o th in g  furth er th an  th at for s ix  months 
back .

Q ues. W h a t was h is condition  the last you knew of 
him , b y  actual k n o w led ge ?

A ns. S im p ly  an im proved one from  the condition I 
le ft h im  in — crippled, in  a m easure.

Q u es. W ere  those in juries o f  such  a character that he 
w ould  recover from  them  en tire ly , in  your judgm ent?

A n s. I don ’ t th in k  so.
IO Ques. H ow  w ou ld  th e y  affect him  as to his ability to 

do w o rk  ?
A n s . I don ’ t th in k  th at he can stand w ork, hard work 

at least, ever, and th ey m ay affect him  even more seri- , 
o u sly  th an  th a t even tu a lly .

C ross-exam ination.

B y  Mr. G re y :

Q ues. Y o u  h ave not visited  Mr. L eary  since July,
20 1.891, as I understand it  ?

A n s. Y es.
Q ues. A b o u t the 12th o f  J u ly , 18 91?
A ns. Y e s ; I have visited  him  since.
Q ues. W h en  w as you r last v is it  ?
A n s. I th in k  about s ix  m onths a g o ;’ I don’ t remem-

ber the date o f th e v is it  ex a ctly .
Ques. W h en  did you  m ake your last examination of 

h im , i f  you ever m ade a n y ?
A ns. T h e  last exam in ation  th at I made o f him espe- 

oq c ia lly  w as J u ly  12th, 1891.

W i l l i a m  L e a r y , sworn.

B y M r. R ob b in s:

Q ues. Y o u  are the p la in tiff  in  th is cause ?
A n s. Y es, sir.
Ques. H o w  old are you  ?
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. Ans. F ifty -s ix  years old— w ill be fifty -six  years  old 
the n ext b irth d ay.

Ques. W h a t w o rk  had you  been doing, w h a t em -
ploym ent had you  had p revious to the tim e you  m et 
with the accid en t ?

Ans. F arm in g.
Ques. B y  w hom  w ere you  em ployed ?
Ans. B y  Josh ua H ollin gsh ead .
Ques. H o w  lon g, previous to th e accid en t ?
Ans. S even  years, three m onths and nineteen days.
Ques. W h a t w o rk  did you  do for h im , w h a t k in d  o f 

w ork?
Ans. S u ch  as g o in g  to m arket and w o rk in g  on th e 

farm gen erally .
Ques. A n d  w here had you  been on th e day that th is 

accident occurred ?
Ans. I w as in  P h ilad e lp h ia  w ith  a load o f hay.
Ques. W h a t had been th e  con dition  o f  your health , 

the general p h ysica l condition, previous to the tim e o f 
this acciden t ?

Ans. V e ry  good.
J & # 2 0

Ques. H ad you  ever had a n y  serious illness o f any
kind?

Ans. N o, sir.
Ques. H ad you  lost an y  tim e w h ile  w o rk in g  for 

Joshua H ollin gsh ead  on accou n t o f  sickn ess ?
Ans. N o, sir.
Ques. W ere  you  in th e h ab it o f  cartin g  tru ck  to 

Philadelphia ?
Ans. Y es, sir; g e n e ra lly  ca rtin g  off o f  both places; 

off o f h is and his b rother’ s d u rin g  th e tim e that I 
worked there. °

Ques. W h ere  is Joshua H o llin gsh ead ’ s farm  located ?
Ans. It is located on the C entreton pike.
Ques. T h a t  is the p ik e  ru n n in g  from  w here ?
Ans. R u n n in g  from  the M oorestow n p ik e  to Centre- 

ton, nearly one m ile; about one m ile  from  the I/ong 
Crossing, as n early  as I  can  com e at it.
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Q ues. In  g o in g  to and from  m arket w ere you com-
p elled  to  cross a railroad ?

A n s. Y es, sir.
Q ues. W h a t railroad w as it  ?
A n s. T h e  B u rlin g to n  C ou n ty  road there.
Q ues. D o you  k n o w  b y  w h a t com pany it is operated ? 
A n s. P e n n sy lv a n ia  R ailroad.
Q ues. Y o u  passed over th at g o in g  and com in g?
A ns. Y e s , sir.
Q ues. B a ch  tim e ?

10 A n s. Y es , sir.
Q ues. W h en  w as th e date o f  th is  acciden t?
A n s. T h e  19th day o f  June.
Q ues. W h ere h ad  yo u  been ?
A n s. I had been to C am den w ith  a load o f hay.
Q ues. W h a t tim e did you  go  d ow n ?
A n s. I started for hom e about s ix  o ’ clock.
Q ues. In  th e m orn in g  ?
A n s. In  the m orn in g, as near as I can come at it. 
Q ues. A n d  w h a t did you  do in  Cam den ?

20 A n s. W e ll, it  w as a ra in y  d ay; it  w as rain in g after I 
started. T h e  load o f  h ay  w as on the w agon, and Mr. 
H o llin gsh ea d  requested it  to go  because he would like 
to  g et the w agon  em p ty; he w as harvesting, and he 
d id n ’ t th in k  it  w ould  rain  d u rin g  the nigh t, and I took 
it  to Cam den, and on m y road g o in g to  Cam den the hay 
g o t w et, and I had q u ite  a jo b  to dispose o f it.

Q ues. W h a t tim e o f  day w as it  w hen you disposed of 
the h ay ?

A n s. I disposed o f  th is h ay  about h a lf  past three or 
3c q uarter to four.

Q ues. D id you  unload it  y o u rs e lf?
A ns. N o, sir; I hired a m an to p itch  it  off.
Q ues. A n d  w h a t tim e did you  start on your return ? 
A n s. A b o u t a quarter past five.
Q ues. A n d  at w h a t tim e did y o u  reach Moorestown ? 
A n s. W e ll, I cou ld n ’ t say, about nine o ’ clock, as near
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as I can g e t at it. I t  g e n e ra lly  tak es about four hours 
and a h a lf  to com e up.

Ques. W h a t k in d  o f  a n ig h t w as it ?
Ans. It w as a dark, d r izz ly  n igh t, w in d b lo w in g  from  

the east.
Ques. I t  had been storm in g  ?
Ans. S to rm in g  m ore or less a ll day.
Ques. T h e  w in d w as b lo w in g  from the east ?
Ans. Y es, sir.
Ques. A n d  w h a t direction w ere you  tra v e llin g  as you  

approached this crossing ? 10
Ans. I w as tra v e llin g  east.
Ques. T r a v e llin g  tow ards the east on the road ?
Ans. Y es, sir.
Ques. N ow , ju s t  state w h at happened w hen you cam e 

to the v ic in ity  o f  the railroad near this crossing; ju st 
state w h at took place.

Ans. W h en  I g o t w ith in  reasonable distance for ta k -
ing precautions for this railroad I took precautions, 
merely ju st tu rn in g  m y head, k n o w in g  th at it w asn’ t 
train tim e, b ut I took a s lig h t precaution , b rou gh t the 20 
team up and saw  n o th in g  b ut th e e lectric  ligh t.

Ques. W h ere  are these e lectric  lig h ts  ?
Ans. T h ere is one o f  them  stands in M orris C om fort’ s 

lane end, and the oth er at S ila s  W a lto n ’s.
Ques. W e ll, w h ich  d irection  w ere you  lo o k in g  w hen 

you saw them  ?

Ans. I  was lo o k in g  w esterly  w hen I took precautions, 
when I took precaution , a litt le  precaution , k n o w in g  it 
was not train  tim e; I w as at the low er end o f  M oores- 
town w hen the H o lly  train  w e n t dow n, and k n ew  there 30 
was no other tram  u n til i i . n ,  regular.

Ques. Y o u  w ere acquainted w ith  the regu lar train s 
on the road, w ere you  ?

Ans. I w as acqu ain ted  w ith  a ll the trains on the road, 
because I  w as tra v e lin g  and crossin g  that railroad every  
day.
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Q ues. H o w  near the crossin g  w ere you  w hen you took 
these precaution s th at you  sp eak o f?

A n s. I w as about fifteen or tw e n ty  yards.
Ques. F ifte e n  or tw en ty  yards from  the crossing ?
A n s. Y es, sir.
Q ues. A n d  ju s t  state w h a t you  did— ju st tell the jury ?
A ns. I ju s t  m erely  took  precautions, pulled the team 

up n early  to  a stop and to o k  a litt le  precaution, and 
kn ow ed there w as no trains due.

IO Ques. W h a t did you  do ? S ta te  w h a t you did ?
A n s. A n d  th en  drove r ig h t on.
Q ues. W e ll, w h a t p recau tion s— you  say you took pre-

caution s; te ll them  e x a c tly  w h a t yo u  did ?
A n s. I ju s t  m erely  turned m y head that way, and 

seen there w as no l ig h t  or n o th in g  in the w ay, or heard 
n oth in g, and then started th e team  on.

Q ues. T h a t  w as in the direction  from  w hich  you had 
com e, w as it, that you  looked  th at w ay ?

A n s. Y es, sir.
20 Q ues. A n d  h ow  about the other direction— did you 

h ave a v ie w ?
A n s. In the oth er d irection  yon could see right down 

the track, clear to H artford.
Ques. W as there a n y th in g  th at intercepted your view 

o f  the tra ck  in the oth er d irectio n ?
A ns. N o th in g  b ut the e leva tio n  o f  the road; there is 

a sm all locu st tree stands, I suppose, m aybe two hun-
dred yards above th e sign al post, a sm all locust tree that 

stands r ig h t in th e b an k  o f the road.
Q ues. Is there an y  bend in the road ?

 ̂ A n s. T h e re  is a bend in  the road and an elevation in

the road.
Q ues. H ow  far b a ck  is th at from  the crossing ?
A n s. I suppose about four hundred yards; four or five 

hundred yard s; so m eth in g  lik e  that. I  cannot just ex-

a c tly  te ll the distance.
Q ues. Y o u  say yo u  saw  n o th in g  and heard nothing ?
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Ans. S a w  n oth in g  and heard n othin g.
Ques. Y o u  did see a lig h t, you  sa y ?
Ans. I  seen these e lectric  lig h ts  ju s t  as I  turned m y 

"head and k n e w  it  w as no train  tim e.
Ques. T h e n  yo u  drove on ?
Ans. I drove on and nudged the team  up.
Ques. Ju st state w h a t happened ?
Ans. A s  I drove on th e tra ck  I  drove r ig h t on, and 

the next th in g  I heard I heard a w histle , and the n ext 
thing I kn ow ed n othing.

Ques. W e ll, w h a t w as the n e x t kn o w led ge you had o f IO 
the m atter ?

Ans. I never kn ow ed  a n y th in g  or kn ow ed w here I 
was till the n e x t m orn in g.

Qu es. T h e n  w here did you  find y o u rse lf?
Ans. I found m y s e lf  here in  M t. H o lly  H ospital.
Ques. H o w  lo n g  did you  rem ain here ?
Ans. I rem ained there from  F rid a y  n igh t, from the 

time I was delivered there, u n til T u esd a y  m orning.
Ques. W h ere  w ere you  taken  th e n ?
Ans. I w as taken  to m y hom e b y  m y children, b y  one 2Q 

of my children and F ra n k  H ollin gshead.
Ques. W h ere  did yo u  liv e  ?
Ans. I liv ed  at B orden’ s L an d in g , not e x a ctly  on the 

Borden L a n d in g  road, on the C reek road close to B or-
den’s Lan din g.

Ques. W h a t w as you r con dition  w hen  you  cam e to at 
the hospital ?

Ans. M y con dition  w as th at I w as in  a v ery  bad 
state.

Ques. D id y o u  h ave an y  pain ? 3°
Ans. I w as fu ll o f  p ain ; d id n ’ t k n o w  a n y th in g  lon g 

at a tim e at a n y  tim e w h ile  I laid  there; I w as under 
very bad treatm ent, g o t no treatm en t w hatever as a man 
should get.

Ques. D id yo u r head hurt you  ?
2
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Ans, My head hurt me and my back hurt me tre-
mendously; I couldn’ t raise up at all.

Ques. Any bones broken, as far as you know ?
Ans. No, sir; not any as I know of.
Ques. When you were taken home how did you go ? 

In a carriage ?
Ans. I went in a little market wagron.
Ques. Was your ride a pleasant one ?
Ans. Not very pleasant. I was taken out and put in 

IO a rocking chair; some of my friends came there to see 
me, and I stated to them that I was going to go home 
the next day, and they asked me how I was going. I 
sent wcrd to have a—

The Court: Do not repeat the conversation.

Ques. Never mind that, it doesn’t matter. Did you 
have any pain from the ride ?

Ans. Yes, sir.
Ques. And how long did this pain continue after you 

20 got home ?
Ans. These pains continued for a good many weeks 

afterwards and still continue.
Ques. Were you able to do any work after that ?
Ans. No, sir; didn’ t do any work for a year after-

wards of any kind worth speaking about.
Ques. Just state how you were affected; what effects 

did you feel from this accident afterwards ?
Ans. The effects that I felt were right through my 

back and kidneys.
3c Ques. When would you feel these?

Ans. Felt them whenever I went to do anything at 
all, especially if I happened to use a little exertion to 
lie down, the pains from my back would shoot right up 
through my stomach, and they do yet, for that matter.

Ques. Did it affect your ability to walk ?
Ans. Yes, sir; it hurt me to walk; it hurt me for



I I

a lon g  tim e to  w a lk ,  fo r s ix  m o n th s a fte rw a rd s  or 
more.

Ques. Could you walk without cane or crutches ?
Ans. I  used  a  c a n e  a ll  th e  t im e  for s ix  or e ig h t  

months.

Ques. And how would it affect you when you 
stooped over or tried to lift anything ?

Ans. I couldn’ t lift anything at all.
Ques. Were there any evidences on your body of this 

injury ?
Ans. Yes, sir; there is a projection on my backbone 10 

that never was there before.
Ques. There is one there now ?
Ans. There is one there now.
Ques. Was that there before this accident happened ?
Ans. No, sir.
Ques. What is the character of that ?
Ans. Its character is that it is a lump raised right on 

the backbone.
Ques. Just let the jury see it ?
Ans. (The witness removes his coat and lifted his 20 

shirt, exposing his back to the jury.)
Ques. Just state where the location of it is ?
Ans. There is the location of it there (indicating); 

anybody can feel it right there.
Ques. This train, you said, was coming from towards 

Philadelphia and running eastward ?
Ans. Yes, sir.
Ques. And you were sitting with your side towards 

it when it when it struck you; which side was towards 
the train, which side of your body ? 30

Ans. My left side was toward the train.
Ques. Were there any more bruises on that side than 

on the other ?
Ans. I don’ t know that there was; no, sir.
Ques. The pain was all over you ?
Ans. Yes, sir.
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Ques. Were you able to go back to Mr. Hollings- 
head’s and go to work, ever?

Ans. No, sir.
Ques. Have you been able to do any farm work since 

that time ?
Ans. No, sir.
Ques. Have you been able to do a day’s work of any 

kind ?.
Ans. No, sir; not to take it a full day’s work.
Ques. What work have you done since that ? 

io Ans. I have delivered the mail from the post-office to 
the depot.

Ques. You are living where now ?
Ans. At Moorestown.
Ques. You moved away from the country then and 

came to Moorestown ?
Ans. Yes, sir.
Ques. And what work, besides carrying the mail, if 

any, have you done ?
Ans. I have charge of the public school-house there. 

20 Ques. Can you do any more work by the day of any 
kind ?

Ans. No, sir; very little. I do a little odd chores 
about the post-office.

Ques. How does it affect you when you undertake to 
work ?

Ans. It affects me in the back, and fills me with pain.
Ques. Are these pains in any particular place?
Ans. No, sir; it is particularly in the back.
Ques. Are they in the vicinity of this protuberance 

30 that you spoke of?

Mr. Grey: Never mind that; that won’t do; he can 
describe the location better than you can.

Ques. Are they any more on one side of your back 
than on the other?
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Ans. It hurts m e w orse on th e left side than  it  does 
on the righ t.

Ques. W orse on the le ft side ?
Ans. Y es, sir.
Ques. D o you  h ave a fam ily  ?
Ans. Y es, sir.
Ques. N ow , th e  first sound you  say you  heard w as a 

blow ing ?
Ans. Y es, sir; th at is  the first I heard o f  it.
Ques. T h e n  you  im m ed iate ly  becam e unconscious?
Ans. Y es, sir.
Ques. D id  you  hear an y bell r in g  ?
Ans. N o, sir.
Ques. O r an y  noise o f  an y  k in d  in d icatin g  the a p -

proach o f a train  at a ll ?
Ans. N o noise o f an y k in d  at all.
Ques. H o w  fast w ere you  g o in g  ?
Ans. Ju st a t an ordinary w a lk  ; p robab ly  after I 

slacked th e team  I m ig h t h ave nudged them  a litt le  
faster, k n o w in g  I  w as la te  ; I hadn’ t been accustom ed 
to go in g  as late  as that, and I urged the team  m aybe a 
little faster than  an ordinary w a lk  at the tim e.

Cross-exam ination.

B y M r. G rey :

Ques. D id  you  stop after you left Cam den at quarter 
after five th at afternoon ?

Ans. Y es, sir; I stopped once.
Ques. W h ere  did  you  stop ?
Ans. A t  the Spread B a g le  H otel. 3°
Ques. T h a t  is betw een M oorestow n and C am den ?
Ans. Y es, sir.
Ques. B etw een M erch a n tv ille  and Cam den, is it not ?
Ans. It is ab ove M erch an tv ille .
Ques. B etw een  M erch an tv ille  and M oorestow n, I  

should h ave said ?
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A ns. Y es, sir.
Q ues. H o w  lo n g  did you  stop at the Spread Eagle ?
A n s. I  w as there, I suppose, about ten minutes.
Q ues. D id  y o u  h ave a n y th in g  to d rin k  ?
A n s. I don ’ t th in k  I did.
Ques. Q u ite  sure about th at ?
A n s. Y es, sir.
Ques, A fte r  you  le ft 4he Spread E a g le  w here did you 

stop n e x t ?
A n s. I stopped at M oorestow n.

10 Q ues. W h ere  did you stop in  M oorestown ?
A n s. Sam  B a k e r ’ s hotel.
Ques. D id  yo u  tak e  a n y th in g  there ?
A n s. Y e s ; I  took a g lass o f  beer there.
Ques. O n ly  one ?
A n s. O n ly  one, sir.
Q ues. W h a t tim e w as it  w hen  you  got to Moores-

tow n  ?
A n s. W e ll, I should  suppose it  w as somewheres in 

the n eigh borh ood  o f  n in e o’ c lo c k ; close to that.
2 Q ues. A n d  w h at tim e w as it  w hen  you got up to the 

crossin g ?
A ns. W e ll, I should  ju d g e  it  w as about half past 

n in e; som ew heres in that n eigh borh ood; I cannot ex-
a ctly  ju s t  tell th e time.

Q ues. H o w  far is it  from  M oorestow n to the cross-

in g ?
A n s. I should  ju d g e  it w as about a m ile and a half, 

m aybe a l it t le  fu rth er; I can n ot e x a ctly  tell; I never 
m easured the d istance.

3°  Q ues. D id  you  go  at an y  greater speed between Moores-
tow n  and the L o n g  C rossin g th an  you  had traveled in 
co m in g  from  C am den to M oorestow n ?

A n s. N o, sir.
Q ues. W h a t w as the speed in  w h ich  you  traveled from 

C am den to M oorestow n— I m ean w h at was the gait ?
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Ans. W e ll, it  was an ordinary gait, about as th e  
usual team w ould  w a lk .

Ques. W as it  a w a lk  or a trot, or w h at w as it  ?
Ans. D id n ’ t trot the team at a ll;  the team  w alked .
Ques. W h a t k in d  o f  a team  did you  h av e  ?
Ans. A  m ule team.
Ques. A fte r  you le ft M oorestow n did you  keep  on a t 

the same g a it  that you  had com e to M oorestow n in ?
Ans. Y es, sir.

Ques. T h e n  you  w ere g o in g  about three m iles an 
hour, w ere vou  ?

’ * i o
Ans. S om ew h eres in  that neighborhood,
Ques. A n d  it  w as about n ine o ’ c lock , you  say, w hen 

you got to M oorestow n ?
Ans. I th in k  it  w as som ew heres in  th at n eigh b o r-

hood; I  can ’ t ju s t  e x a c tly  tell the tim e of it ; it gen er-
ally takes ab out four hours and a H alf to tra ve l the 
distance.

Ques. T h a t  is not the question I asked you, as to 
what tim e it gen erally  takes. T h a t  is the tim e betw een 
Camden and Joshua H o llin gsh e a d ’s farm ? 2Q

Ans. Y es, sir; som ew heres in  th at neighborhood.
Ques. W h e n  you  left M oorestow n th at n ig h t you 

came up a lo n g  th e tu rn p ike, did you  ?
Ans. Y es, sir.
Ques. A n d  before you  g o t to the L o n g  Crossing, about 

a mile before you  g o t to the L o n g  C rossing, you  passed 
a toll gate ?

Ans. Yes, sir.

Ques. W e ll, there is a distance there o f  three-quarters 
of a m ile w here the railroad and the tu rn p ik e  run  alm ost Q 
side by side; th at is, th ey  run on the sam e lin e, d o n ’ t 
they ?

Ans. Y es, sir.

Ques. A n d  for th e w hole o f  th a t d istance the ra il-
road w ould be in s ig h t o f  an y  one w h o  turned to look  
at the railroad, w ou ld  it  not; a person tra v e lin g  a lo n g
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th e  tu rn p ik e  and lo o k in g  tow ards the railroad could 

see it  ?
A n s. C erta in ly  th ey  could see it  for a certain dis-

tance.
Q ues. F o r  a distan ce o f  about three-quarters of a 

m ile  ?
A n s. I  w o n ’ t say about that. A t  th e low er end of 

th e railroad you  can n ot see up the road.
Ques. N o ; w e w ill  go  b ack  to the tail-gate. After 

you  pass th e to ll-gate  on the tu rn p ik e  and come to- 
io  w ards th e L o n g  C rossin g you  pass one or tw o houses ?

A ns. Y es, sir.
Q ues. Q u ite  near to  the to ll-ga te  ?
A n s. Y es, sir.
Q u es. A n d  then betw een the tu rn p ik e  and the rail-

road there is no house at a ll for a lo n g  distance, that is 

true, is it  n o t?
A n s. Y es , sir.
Q ues. A n d  d u rin g  th at space there, w hich  is, I sug-

gested, about three-quarters o f a m ile, say h a lf a m ile -  

20 it  is fu lly  that, is it  not ?
A n s. I guess it  is.
Q ues. T h e re  is n o th in g  betw een  the turnpike and 

the railroad w h ich  w ould  p reven t anyone who was 
tra v e llin g  a lo n g  the tu rn p ik e  and w ho looked towards 
the railroad from  seein g th e railroad ?

A ns. No.
Ques. N o th in g  at a ll. A n d  i f  there w as any tram on 

th e railroad  you  could  see the train  on the railroad if 

you looked  tow ards it  ?
3c A n s. Y es, sir.

Q ues. N o w , th e distance betw een th e railroad and the

tu rn p ik e  a lo n g  there is q u ite  short, is it not ?
A n s. B etw een  the tu rn p ik e  and the railroad ?

Q ues. Y es.
A n s. Y es, sir.
Q ues. Q u ite  near ?
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Ans. Y es, sir.
Ques. Y o u  k n o w  w here Mr. C h a lk le y  B a llin g e r ’ s 

house is, don ’ t you  ?
Ans. Y es, sir.

Ques. T h a t  is on th e r ig h t hand side o f the tu rn p ike, 
is it not, as y o u  com e tow ard th e C en treton  road ?

Ans. Y es, sir.
Ques. A n d  it  w as on yo u r r ig h t hand side that n ig h t?
Ans, Y es, sir.
Ques. W e ll, C h a lk le y  B a llin g e r ’ s house is quite near 

to the L o n g  C rossing, is it  not ? io
Ans. Y es, sir.
Ques. A n d  opposite C h a lk le y  B a llin g e r ’s house the 

railroad is v e ry  near indeed to th e tu rn p ike, is it not ?
Ans. I th in k  v e ry  l ik e ly — I don’ t k n o w  th at it  is any 

nearer to it  there th an  it  is at som e oth er parts o f  it.
Ques. A fte r  you  pass C h a lk le y ’ s house, g o in g  on to 

the railroad crossing, and after you  get over that cross-
ing, you turn  r ig h t short to y o u r  left to go  to C entreton, 
don’t yo u ?

Ans. Y es, sir. 20
Ques. A n d  th at cro ssin g  is th e one w h ich  is used 

by people w h o  com e up the C entreton road to go  to 
Moorestown, as w e ll as b y  people w ho com e dow n from  
Hartford to go  to M oorestow n a lo n g  th at road ?

Ans. Y es, sir.
Ques. It  is th e sam e crossing, is it n ot?
Ans. Y es, sir.
Ques. T h e  roads fork  ju s t  there l ik e  that (indicating). 

Just look at th is  lit t le  diagram  and see i f  it  show s you  
how the th in g  is. (D iagram  sh ow n  w itness). N ow , 30 
there is M oorestow n on y o u r  r ig h t hand and here is 
Hartford.

Ans. Y es, sir.
Ques. V e ry  w e ll,  now. T h a t  is the railroad and 

the turnpike. Suppose th at y e llo w  streak there to be 
the turnpike.

3
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Ans. Y es , sir.
. Ques. A n d  suppose th is red streak to be the railroad 
w ith  these lin es here.

A n s. Y es.
Ques. T h a t  show s about th e  w ay  th ey  stand toward 

each other a lo n g  there, don’ t i t?
A ns. Y es, sir.
Ques. A n d  up here opposite the th in g marked 

“ L a n e ” — suppose th is to be C h a lk le y  B allin ger’s house 
w here I h ave m ade a pencil square— th at is about where 

io  C h a lk le y ’ s house is, is it  not ?
A n s. Y es, sir; som ew heres there.
Q ues. A n d  here w here th is b la c k  m ark is (I believe 

th at is b la ck , I can n ot see v e ry  w ell, b u t in some lights 
i t  is) w here I h ave m arked  tw o  stars in pencil, is the 
crossing, is it not ?

A n s. T h e  crossin g is r ig h t there; yes, sir.
Q ues. A n d  th is m arked “  C entreton R o a d ”  is where 

the C entreton road goes o ff?
A ns. Y es, sir.

20 Q ues. A n d  th is y e llo w , a lon gside the railroad, below 
it on the m ap, is the tu rn p ik e  th at goes upwards to-
w ards H artford, a in ’ t i t ?

A n s. Y es, sir.
Q ues. N ow , w ere you  g o in g  th at n ig h t along this 

tu rn p ik e, and from  the direction  o f M oorestown ?
A ns. Y e s , sir.
Ques. Past C h a lk le y  B a llin g e r ’ s h ou se?
A n s. Y es, sir.
Q ues. A n d  a lo n g  tow ards the crossin g w hich is there, 

~0 in ten d in g  to turn a lo n g  th at C entreton road and go to 
Josh ua H o llin g sh e a d ’s ?

A n s. Y es, sir.
Ques. Well, now, right opposite this place here there 

is a sand-pit, is there not ?
A n s. Y e s , sir.
Ques. A n d  there is a s id in g  from  the railroad that 

runs in to  th e sand-pit, is there not ?
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Ans. Y es, sir.
Ques. A n d  then runs b a ck  and connects w ith  the 

railroad som e distance tow ards M oorestow n ?
Ans. C onnects b a ck  w h ere  th ey  sh ould  g iv e  the s ig -

nal for the crossin g ; there is w here it  connects.
Ques. R ig h t  there w h ere th e p o in t o f  sw itch  is that 

connects th e  sid in g  is the s ign al post for the crossin g?
Ans. Y es, sir.
Ques. N ow , th is is som e distance from  the crossing, 

is it not ?
Ans. Y e s , sir. io
Ques. S everal hundred yards ?
Ans. W e ll, it  is betw een  four and five hundred yards.
Ques. A n d  th is m ap show s about the w ay  the th in g  

is laid out at th at p lace, don’ t it?
Ques. Y es, sir.
Ans. D id you  look tow ards the railroad before you 

got to C h a lk le y  B a llin g e r ’s?
Ans. N o, sir.
Ques. D id you  look tow ards the railroad w hen you 

were opposite C h a lk le y  ’ S ?  2 0

Ans. N o, sir.
Ques. D id  you look tow ards the railroad after you 

passed C h a lk le y ’ s ?
Ans. I did after I g o t w ith in  about fifteen or tw en ty  

yards o f th e crossing.
Ques. A n d  you r m ule team  w as g o in g  a lo n g; you 

had nudged them  up a lit t le  because you  w ere late ?
Ans. I did not n u dge them  up u n til after I took pre 

caution.
Ques. W e ll, th e y  had been g o in g  alon g, h a v in g  been 30 

nudged up a litt le , before you looked out at a ll ?
Ans. N o, sir.
Ques. T h e n  th ey  h ad n ’ t been nudged up u n til after 

you looked ?
Ans. N o t u n til a fter I looked.
Ques. N ow , at the tim e you  looked, w h at did you do, 

anything ?
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A n s. Ju st p ulled  the team  up to a slow  g a it so I could 
stop it  as a p recaution  i f  I  heard a n y  noise.

Q ues. Y o u  did not b rin g  the team  to a stop, but 
p u lled  it  up to a slow  g a it  ?

A n s. T o  a slow er gait, u n til it  n early  stopped.
Ques. T h e n  y o u  looked, did yo u  ?
A ns. Y es, sir.
Ques. W h en  you  looked, w h ich  w ay  did you look ?
A n s. I looked on m y left.
Q ues. A n d  did you  look  th e oth er w ay at all ?

10 A n s. T h e  other w ay  I co u ld n ’ t h elp  but look; I could 
look r ig h t dow n the track  clean  to H artford.

Q ues. A n d  w hen  you  looked  to you r left you saw the 
electric  lig h t, you th o u g h t?

A n s. Y es , sir.
Q ues. A n d  you  decided th at it  w as an electric light 

th at you  saw , did you  ?
A n s. I th o u g h t it  was.
Ques. A n  electric  l ig h t  ?
A ns. Y es, sir, and n o th in g  else. I cou ld n ’ t compare 

20 it  to a n y th in g  else.
Ques. A n d  you  did not th in k  an y  train  was coining 

because you  did not kn o w  there w as an y regular train 
co m in g  a lo n g  at th at tim e ?

A ns. I k n ew  there w as no regu la r  train.
Ques. Y o u  k n e w  there w as not a n y ?
A ns. Y es, sir.
Q ues. A n d  so, seein g th is lig h t, w h ich  you thought 

w as an e lectric  lig h t, and k n o w in g  th at there was not 
an y regu lar train  co m in g  alon g, you  decided, not hear- 

3C in g  a n y th in g , th at there w as not a n y  train  there ?
A ns. Y es , sir.
Q ues. A n d  h a v in g  so decided, y o u  w ent across the 

railroad ?
A ns. Y es, sir.
Ques. O r attem pted to do it  ?
A n s. Y es, sir.
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Q ues. N o w , h ow  far across th e railroad had you  g o t-
ten, the last tim e you  rem em ber about it; about w h ere  
were you  in  relation to the railroad ?

Ans. I can n ot te ll you  a n y th in g  about it at a ll, sir. 
Ques. I  am  not a sk in g  you  about ^ h a t  happened' 

afterwards, b u t w here w ere you  in relation  to the ra il-
road w hen  you  say you  heard a b lo w in g  ?

Ans. W h e n  I  heard the sound o f  th is  w h istle  I w as 
right on th e  track .

Ques. W as th e  w agon  then on the track, or.w ere the 
mules on the track  ?

Ans. T h a t  I  could not say, sir.
Ques. T h is  th in g  th at you  had w as a h ay  sh elvin g , 

wasn’ t it ?
Ans. Y e s ; a h ay sh elvin g.
Ques. A n  open sh e lv in g  ?
Ans. O pen sh elvin g.
Ques. N o  cover ?
Ans. N o  cover.
Ques. A n d  you  w ere s ittin g  on the d river’s seat ?
Ans. Y es , sir.
Ques. N ow , w eren ’ t you  asleep, Mr. L eary , before 

you cam e to the railroad ?
Ans. N o, sir; I w as not.
Ques. Y o u  are q u ite  sure about th at ?
Ans. Y es, sir; I am.
Ques. Y o u  w ere w rapped up in b lan k ets ?
Ans. H ad th e b lan k ets throw n  over m e lik e , yes, sir; 

to protect m e from  the storm .
Ques. W as it  a c tu a lly  storm in g  at that tim e ?
Ans. I t  w as d rizz lin g  and storm in g  at th at tim e.
Ques. D id yo u  h ave a b ottle  w ith  yo u  ?
Ans. Y es, sir.
Ques. W h a t did you  h ave in  it ?
Ans. T h e re  w as w h isk e y  in  it. I t  is r ig h t here to be 

shown to-day, the sam e b o ttle  and th e sam e w h isk ey .' 
Ques. P re tty  good w h isk ey , w as it ?
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A n s. I c o u l d n’ t t e ll y o u a b o u t t h a t ; I d i d n’ t t a st e it.

Q u e s. I t i s b e t t e r t h a n i t w a s t h e n, f o r i t i s t w o y e a r s 

a n d a h a l f ol d e r.

A n s. W e ll, i t p r o b a b l y m a y b e ; s o m e b o d y c a n t a st e 

i t i f  t h e y w a n t t o ; i t s e t s t h e r e i n t h a t b o t tl e.

Q u e s. W h e r e di d y o u g e t t h a t b o t tl e fill e d ?

A n s. I g o t i t fill e d a t t h e S p r e a d E a g l e H o t el.

Q u e s. T h a t i s t h e pl a c e w h e r e y o u d o n o t t h i n k y o u 

t o o k d ri n k ?

A n s. Y e s, si r; t h a t i s t h e p l a c e w h e r e I di d n o t t a k e a 

1 0 d r -i n k.

Q u e s. B u t w h e r e y o u fill e d u p t h e b o t tl e a n d c a r ri e d 

i t a l o n g ? ■ %
A n s. Y e s', si r.

Q u e s. W h a t k i n d o f w o r k w a s i t t h a t y o u di d b ef o r e 

t h i s a c c i d e n t h a p p e n e d t o y o u ?

A n s. I w o r k e d o n a f a r m — w e n t t o m a r k e t, a n d d o n e 

e v e r y t h i n g t h a t w a s t o b e d o n e o n a f a r m.

Q u e s. A n d w h a t w a g e s di d y o u e a r n ?

A n s. I e a r n e d a d o ll a r a d a y e v e r y d a y I w o r k e d.

2 0  Q u e s. D i d y o u w o r k a ll t h e y e a r a r o u n d a t t h a t r at e ?

A n s. Y e s, si r.

Q u e s. T h r o u g h  t h e w i n t e r ?

A n s . N o, si r; o n l y f o r n i n e m o n t h s ; f o r ni n e m o nt h s 

I g o t a d o ll a r a d a y.

Q u e s. A n d t h a t w a s t h e s o r t o f w o r k y o u h a d b e e n 

d o i n g u p t o t h e ti m e y o u w e r e h u r t ?

A n s. Y e s, si r.

Q u e s. N o w , a f t e r y o u w e r e h u r t, w h e n di d y o u b e gi n 

t o w o r k a g a i n i n a n y w a y ?

3 °  A n s. W e ll, I d i d n’ t b e g i n t o d o m u c h w o r k o f a n y 

k i n d w o r t h  s p e a k i n g a b o u t u n til t h e f o u rt e e n t h of 

M a y.

Q u e s. W h a t y e a r ?

A n s. T h e y e a r f o ll o w i n g.

Q u e s. T h a t w o u l d b e 1 8 9 2 ?

A n s. Y e s, si r.
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Ques. W e ll, did yo u  do a n y  w o rk — you  say  you  did 
not do an y  o f  an y  kin d  w orth  sp eak in g  ab ou t— did you  
do any w o rk  ?

Ans. I done a litt le  w o rk  for Dr. M attson; took care 
of his horse, ju s t  because he h ad n ’ t an ybod y; I w asn ’ t 
able to do it.

Ques. Y o u  did do som e th ere?
Ans. Y es, sir.
Ques. W as th at a ll yo u  did in  all th at period ?
Ans. T h a t  w as a ll I did in  a ll th at period ?
Ques. A fte r  the first o f  M ay, 1892, or at th at tim e, 10 

where did you  go  to w o rk  ?
Ans. I  w en t to w o rk  for the U n ited  States G overn -

ment, c arry in g  the m ail.
Ques. M ail carrier ?
Ans. Y es, sir.
Ques. A n d  you have been at th at ever since ?
Ans. Y es.
Ques. A n d  you  carry  th e m ail from  M oorestow n post- 

office to M oorestow n statio n ; is that correct?
Ans. Y es, sir; to M oorestow n station. 20
Ques. H o w  m an y m ails a day did you  carry ?
Ans. I h av e  four in and four out.
Q ues. T h a t  w ould  be eigh t.
Ans. Y es, sir.
Ques. A n d  w h at tim e do you  carry out or in  yo u r 

first m ail ?
Ans. T h e  first m ail in  the m orn in g  is 6.40.
Ques. A n d  w hen  is the last a t n ig h t ?
Ans. A b o u t three m in utes o f  n in e— w hen it  is on 

time— som etim es it  is not on tim e; th at is w hen she is 30 
due there.

Ques. S o  th at you r hours o f  service d u rin g  w h ich  
you carry y o u r m ail to and fro are not quite th irteen  
hours a day ?

Ans. N o, sir.
Ques. O h, fifteen— I w as r ig h t— fourteen and a frac-

tion?
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A n s. N o, sir.
Q ues. H o w  do you  carry  th is  m ail ?
A n s. W h e e l it  on a w heelbarrow .
Q ues. A n d  yo u  are s till  en gaged in  carry in g  the mail, 

are yo u  ?
A n s. Y es, sir.
Q ues. N ow , in  addition  to ca rry in g  the m ail you take 

care o f  the p u b lic  school-house ?
A n s. Y es , sir.
Ques. Is th at in  M oorestow n ? 

io  A n s. Y e s , sir.
Q ues. W h a t do yo u  do a t the p u b lic  school-house ?
A n s. W e ll, I  see th at it  is cared for; m y family 

sw eeps it, and I see a lit t le  after the fires.
Ques. N o w  w h at do you  g e t for carry in g  the m ail?
A n s. $175 a year.
Q ues. A n d  w h at do you  g e t for sw eepin g the school 

house ?
A n s. $229.
A n s. A n d  those tw o are y o u r present occupations, 

20 are th ey  ?
A n s. Y es, sir.
Q ues. T h e n , in  addition  to that, you  do little  odd 

jo b s  or chores occasion ally  ?
A n s. L it t le  odd chores about the post-office.

B y  M r. R ob b in s:

Ques. W as there an y o th er com pensation besides a 
dollar a day for your w o rk  on th e farm ?

3°  Mr. G re y : I object. T h e  question o u gh t not to be 
asked for th is  reason, th at th is  is not a re-examination; 
th is  is not an  exam in atio n  in  response to an ythin g elic-
ited on cross-exam in ation , b ut it  is a re-exam ination on 
the sam e lin es as the exam in ation -in -chief.

Mr. R ob b in s: T h e  p articu lars o f  th e pay were not
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gone into at a ll on the d irect exam in ation . H e sim p ly  
testified that he w orked for M r. H ollin gsh ead . N ow , 
the other counsel has b ro u gh t out th e term s or price 
that he received, and I th in k  it  is no m ore than fair 
that he should ascertain  a ll about them .

The Court: T h a t  w as th e course o f  th e testim ony. T h e  
plaintiff om itted to prove it at a ll; it  w as new  testim on y 
introduced b y  the defence.

Ques. W as there an y  other com pensation th at you 
received from Mr. H o llin gsh ead  besides the dollar a day 10 
that you spoke o f?

Ans. Y es, sir; I g o t a quart o f  m ilk  a day.
Ques. A n y th in g  e lse?
Ans. W ell, I g o t several other litt le  th in g s; I don ’ t 

know ju st e x a c tly  w h a t th ey  w as; b u t there w as no 
charge made for them .

Ques. W h ere  did you  board ?
Ans. I w as board in g w ith  Mr. H ollin gsh ead.
Ques. D id you  pay you r board there ?
Ans. N o, sir; I  d id n ’ t p ay an y  board; I g o t a dollar 20 

a day, and a q uart o f  m ilk  a day and m y board.
Ques. H o w  far do you  h av e  to  carry th is m ail to and 

from the post-office ?
Ans. It  is about e ig h t hundred yards.
Ques. A n d  h ow  lo n g  does it  take  you  to m ake the 

trip, ab out?
Ans. W ell, I suppose about tw e lv e  m inutes, tw elve 

or fourteen m inutes, som ew heres a lo n g  there. I never 
timed m yse lf at all.

Ques. T h e n  yo u  are not en gaged  the w ho le  fifteen 3°  
hours in ca rry in g  it  b a ck  and forth ?

Ans. N o, sir; not en gaged  the w h o le  tim e at all.
Ques. W h a t did you  rece ive  from  H ollin gsh ead  from 

the balance o f the year; you  said a dollar a day for nine 
months— w hat w as your p ay for th e rem ainder ?
' 4
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A n s. S even ty-five  cents a day and m y board.

D r . A b r a h a m  E . Co n r o w , affirmed.

B y  Mr. R ob b in s.

Ques. W h ere do you  reside ?
A ns. N ear M oorestow n.
Ques. W h a t is y o u r profession ?
A n s. P ra c tic in g  m edicine.
Ques. O f  w h at m edical co llege  are you  a graduate?

10 A n s. U n iv e rs ity  o f P en n sylvan ia.
Q ues. In  w hat departm ent ?
A n s. I graduated in  the V eterin a ry  Departm ent, then fA 

afterw ards in  the M edical D epartm ent.
Q ues. A n d  h ow  lo n g  h av e  you  been practicing medi-

cin e ?
A ns. Passed m y S ta te  exam in atio n  last Ju ly , I think 

it  w as, or June.
Ques. A n d  y o u  h ave been p ractic in g  since that time? 
A n s. S in ce  that tim e.

20 Ques. A re  you  acquainted w ith  W illia m  Deary, the 

p la in tiff  in  this cause ?
A n s. Y es, sir.
Q ues. H av e  yo u  had occasion to prescribe for him or 

treat him  since you  w ere in  p ractice  ?
A n s. I h ave, several tim es.
Q ues. H av e  yo u  m ade an y  exam in ation  o f him, any 

p h ysica l exam in ation  o f  him  to ascertain his present 

con dition  p h y s ica lly  ?
Ans. A t  th is  tim e, do you  m ean ?

3C Q ues. A t  th is  tim e ?
A n s. I have.
Ques. W h e n  did you  m ak e th at exam ination  ?
A n s. M ade one th is m orn in g.
Q ues. H ad you  m ade an y p revious to  th at ?
A ns. A  superficial one, yes.
Ques. W h a t con dition  did you find him  in physi-

c a lly  ?
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Ans. T o -d a y  I endeavored to  locate  the trouble. H e 
was com p lain in g o f  pain in the back. I found th at b y  
percussing over th e le ft k id n ey  th at he evinced consid-
erable pain and a v e ry  lit t le  over the r ig h t; I found an 
enlargem ent o f  th e sp in al process o f  the e leven th  dor-
sal vertebra— w h ich  do y o u  w an t to kn ow , w h at I su p -
pose it is due to ?

Ques. Y es.
Ans. Supposed to be due to a traum atism  o f som e 

kind, a blow .
Ques. W h a t do you  m ean b y  the term  used there ? 1
Ans. ‘ ‘T rau m atism  ’ ’ ?
Ques. N o; “ V e rte b ra .”  J u st exp la in  to the ju ry  so 

they could understand.
Ques. W e ll, each segm en t, or each bone o f the b a ck -

bone— w e h av e  w h at w e c a ll a body, th en  w e have a 
ring form in g a can al th rou gh  w h ich  the spinal cord e x -
tends; then on each side o f  the body w e have 
other transverse processes exten d in g  out on the side. 
Then w e also h av e  p ro jectin g  out from  the b ack  another 
process, w h ich  w e term  the “ spinous process,”  and on 20 
the top o f th at w e h av e  a lig a m en t a tta ch in g  the su -
perior part, b ut w e sp eak o f  these projections as the 
“ spinous process,”  and th is is an en largem en t o f about 
the eleventh dorsal vertabra, or, i f  th ey  w ish  it  a little  
more definite, a litt le  above the sm all o f  the back.

Ques. T h a t  w as a ll th at you  observed about his ?
Ans. D id I m ention  the tenderness upon percussion?

I think I m entioned that.

Mr. G rey : Y o u  did. 30

T h e W itn ess: A n d  the enlargem ent. T h a t  is all I 
see to-day. I see th at b y  an y  sudden m ovem ent o f the 
body he evin ces considerable pain , and th at is about a ll 
that I noticed there. I  k n o w  th e  m an is not perfect in 
other w ays from  oth er treatm en t th a t I have g iv e n  him
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in cases o f  pneum on ia and in  cases o f  p leurisy that he 
has som etim es, ch ron ic  p leu risy .

Q ues. Y o u  are a m em ber o f  th e present Grand Jury, 
are you  not ?

A ns. Y es, sir.

C ross-exam ination.

B y  M r. G re y :

Q ues. W h en  did he h ave pneum onia ?
A n s . T h e  fore part o f  A p ril, I th in k  it was.
Q ues., O f  one side or both  ?
A n s. O ne side.
Ques. W h ic h  ?
A n s. L eft.
Q ues. T h a t  is a disease o f th e lun gs, is it not ?
A n s. Y es, sir.
Ques. N ow , you  say he suffers from  chronic pleu-

risy ?
_  A ns. Y es, sir.
20 7

Q ues. T h a t  is a disease o f  the pleura ?
A ns. Y es, sir.
Q ues. A n d  w here is th at located ?
A ns. W e  h ave the parietal pleura, coverin g or lining 

the c a v ity  in  w h ich  th e  lu n g s are located; that is the 

largest.
Ques. Ju st stand up and p u t your hand on that part 

o f  th e body w here the pleura is found.
A n s. T h e  p leu ra  lin es th at part o f  m y body (indi-

catin g). T h a t  is part o f  it  on both  sides and the back,
3°  and form s a fold dow n th ro u gh  th e m iddle also, cover-

in g  over the pericardium .
Ques. A n d  the disease you  h ave spoken of as 

u ch ron ic p le u r is y ”  is a disease o f th at part of the 

b o d y?
A n s. Y es, sir.

B y  M r. R ob b in s:
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Ques. C ould  th at be due to the sam e causes th a t pro-
duced the o th er?

(Objected to.)

T h e C ourt: T h e  w itness, w hen exam in ed  in  chief,, 
gave the in form ation  th at he k n ew  the m an w as not 
sound, because he had attended h im  recen tly  for p n eu -
monia, and also  for ch ron ic p leu risy; th at w as in  the 
testimony, r ig h t or w rong. Before the cross-exam in in g 
counsel took ch arge o f  the w itness, i f  there w as any- io  
thing furth er to be said about that, it  o u gh t to have 
been done upon the direct exam in ation .

Mr. R ob b in s: It w as a volun teered  statem ent.

T h e C ourt: T h a t, none th e less, m akes it testim ony 
adduced b y  the d irect exam in ation . It w as vo lu n ta ry  
at the tim e, and it  w as w ith in  yo u r control to strik e  it 
out i f  you did not w an t it  in. I t  is not proper re-direct 
exam ination.

2 0
(Question w ith d ra w n .)

De n n i s  H a g g e r t y , sworn.

By Mr. R ob b in s:

Ques. W h ere  do you  liv e  ?
Ans. A t  M oorestow n.
Ques. A n d  w ith  w hom  w ere you  liv in g  in  June o f 

18 9 1  ?

Ans. D iv in g  w ith  G eorge Crispin. /  '
Ques. W h e re  does G eorge  C risp in  liv e  ?
Ans. H e liv ed  in  the second house from  the D ong 

Crossing.
Ques. T h e  second house in  w h ich  d irection  ?
Ans. T o w ard s M oorestow n.
Ques. O n th e p ik e  ?
Ans. O n th e p ike.
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Q ues. O n w h ich  side o f  the p ik e ?
A n s. T h e  righ t-h an d  side.
Q ues. C o m in g  th is w a y  ?
A n s. C o m in g  th is w ay.
Q ues. T h a t  w ould  be on the south  side o f  the pike? 
A n s. Y es, sir.
Ques. H o w  near is h is house to th e turnpike and 

railroad ?
A n s. W h y , the fence a lo n g  his property runs right 

ro  close to the tu rn p ik e.
Ques. It is the fence aTong th e south side o f the turn-

p ik e  ?
A n s. Y es, sir.
Q ues. A n d  the house, does that set near the fence or 

b ack  som e distance ?
A n s’. I t  stands r ig h t back from the fence; well, it 

m ig h t be e ig h t yards.
Q ues. W ere  you  w o rk in g  for him  at the tim e this ac-

cident happened to Mr. D eary ?
20 A n s. Y e s , sir.

Q ues. A n d  w h ere w ere yo u  at the tim e this accident 
happened ?

A ns. I w as in bed.
Q ues. W here w ere you sleep in g?
A n s. O ver the carriage house.
Q ues. W ere  you  sleep in g  at the tim e ?
A n s. N o, sir.
Q ues. H o w  lo n g  since you  had gone to bed ?
A n s. I m ig h t h ave been in bed an hour, not any 

more. I
Ques. W ere  you  aw a k e  w hen the train  passed?
A n s. Y es, sir.
Q ues. D id you hear it  pass his house ?
A n s. Y es, sir.
Q ues. W h a t did you notice about it, i f  an yth in g? 
A n s. W e ll, I d idn ’ t n otice a n y th in g  about it except-

in g  it  w en t past the sam e as a g reat m any others have
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done, and w e  used to pass the rem ark a great m an y o f  
them w ent past w ith o u t e ith er r in g in g  or b lo w in g  a 
whistle.

Ques. D id th is r in g  or b low  a w h istle  ?
Ans. N eith er one or the other, sir.
Ques. A n d  w h a t w as the first you  heard o f  th is  a cc i-

dent?
Ans. I heard a lo n g  w h istle , and g e n e ra lly  w hen  w e 

hear a lo n g  w h istle  and it  keep s con tin u ou sly  b lo w in g , 
we know  there is so m eth in g  the m atter, or take  it  for 
granted th at there is som eth in g  the m atter. io

Ques. W h ere  w as th e  train w hen  th at w h istle  b lew  ?
Ans. W h y , she m ig h t be forninst the grave l hole, or 

she m igh t be forn in st Mr. B a llin g e r ’s house.
Ques. H ad it  gon e by yoUr house ?
Ans. Y es, sir.
Ques. H o w  lo n g  had it  been since it passed yo u r 

house before you  heard th e  w h istle  ?
Ans. W h y , it m ig h t be one m inute, or it m ig h t not 

be quite so lo n g ; I d on ’t  k n o w  e x a ctly  w h at len gth  o f 
time it takes to go  th at distance. 20

Ques. H ad th e  w hole train  gotten  b y  your house 
when the w h istle  b lew  ?

Ans. Y es , sir.
Ques. A n d  it w as a lo n g  w h istle , you  say ?
Ans. A  lo n g  w histle.
Ques. W as no bell ru n g  ?
Ans. D id n ’ t hear no bell.
Ques. Can you  hear the b ell r in g  ?
Ans. I g en era lly  do hear the bell. I can hear the 

bell, and I can hear alm ost the-people ta lk ; I can hear 30 
an ordinary con versation  g o in g  on from  w here I w as 
sleeping out in  th e  m iddle o f  the road.

Ques. W h e n  th ey r in g  a bell, g o in g  b y  y o u r house, 
do you hear it  ?

Ans. Y es, sir.
Ques. Y o u  heard no bell th is  tim e ?
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A n s. N o, sir; d id n ’ t hear a n y  b ell, or didn’ t hear 

a n y  w histle .
Q ues. U n til  th is  w as b low n  ?
A n s. N o, sir.
Q ues. D id  the train  m ak e m uch noise ?
A n s. N o, sir; it  w asn ’ t m a k in g  m uch noise; it was 

g o in g  a lo n g— a slow  fre ig h t lik e , or I th o u gh t it was.
Q ues. A n d  w h en  w as th e  first you  learned o f the acci-

dent ?
A n s. A b o u t five or ten m in utes after it  occurred, 

io  Ques. Y o u  w en t dow n there, did you  ?
A n s. I w en t dow n and m et the boss I. w as working 

for and I m et th e son co m in g  b a ck  from  seein g what it 
w as, and I d id n ’ t b oth er an y m ore; I w en t back and 

w en t to bed again .
Q ues. W e ll, yo u  k n e w  it w as L e a ry  that had been 

h u rt ?
A n s. T h e y  told m e so; I d id n ’ t k n o w  at the time who 

it  w as th at had been h urt u n til th ey  told me.

Cross-exam  i n atio n .
20

B y  Mr. G re y :

Ques. H o w  far from  the crossing o f the railroad,which 
is called  the L o n g  C rossing, w as the house in which you 

w ere ?
A n s. I co u ld n ’ t te ll you, sir; I n ever m easured it.
Q ues. W e ll, w h ich  side o f the tu rn p ik e  was it as you 

com e from  M oorestow n tow ards H artford, on the left- 

hand side or the r ig h t ? 
oC A n s. O n the righ t-h an d  side.

Q ues. T h a t  is on th e Same side as M r. Ballinger’s

house ?
A n s. Yes, sir.
Q ues. A n d  h ow  far tow ards M oorestow n from Mr. 

B a llin g e r ’ s ?
A ns. P re tty  near tw o m iles.
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Ques. N ow , B a llin g e r ’ s house is ju st the other side o f 
the L on g C rossing, over h ere tow ards M oorestow n ?

Ans. Y es, s ir; it  is the n e x t house to the L o n g  Cross-

ing.
Ques. T h e re  is a g ra ve l p it  near the L o n g  Crossing, 

is there not ?
Ans. Y es, sir.
Ques. A n d  that is on the opposite side o f the railroad 

from w here B a llin g e r ’ s house is?
Ans. Y es, sir.

. io
Ques. N ow , you  w ere in bed over the carriage house ?
Ans. Y es, sir.
Ques. W e ll, is th e carriage house on the tu rn p ike, or 

is it back ?
Ans. It is b a ck  from  th e tu rn p ike.
Ques. A t  the b a ck  end o f  the lot, is it not ?
Ans. Y es, sir; I  gu ess it is about forty  yards from the 

middle o f the tu rn p ik e.
Ques. T h e  train  th a t you  heard g o in g  alon g  there 

was a slow  fre ig h t train , you  say ?
Ans. Y es, sir.
Ques. A n d  th at w as th e train  th at you  heard b low  

about opposite B a llin g e r ’s house, opposite the sand pit, 
a long b low  ?

Ans. Yes, sir.
Ques. B a llin g e r ’ s house is p retty  near to th at cross-

ing, is it  not, th at L o n g  C rossin g  ?
Ans. W e ll, it  is th e n ex t house to it, sir.
Ques. A n d  the sand p it is a lit t le  nearer to the cross-

ing than B a llin g e r ’ s h ou se?
Ans. O ne portion  o f  it  is and another portion is not. 3°

By Mr. R ob b in s:

Ques. T h e  sand p it extends alm ost to the crossing; 
that is, it  is r ig h t up to  it ?

Ans. It com es, yo u  m ig h t say, close up to it, sir.

5
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Q ues. H ow  far is  yo u r house from  the crossing ?
A n s. I co u ld n ’ t  te ll you  th e d istance; I don’ t suppose 

it  is m ore th an  s ix  or e ig h t hundred yards.
Q ues, D o you  th in k  it  is th a t far ?
Ans. I couldn ’ t tell y o u  e x a c tly  the distance.
Q ues. H o w  near the g ra ve l hole is that, or the west-

erly  end o f th e grave l h ole ? .

M r. G re y : T h a t  is not re-direct exam ination about
a n y th in g  I h av e  called  out. 

io
M r. R obbins: T h e re  is a question he answered “ About 

tw o m iles;”  I d on ’ t th in k  he understood the question.

(T h e  testim on y o f  the w itness on th is point was read 
b y  the stenographer, as fo llow s: Ques. H ow  far from 
the crossin g o f the railroad w h ich  is called the Long 
C rossin g  w as th e house in w h ich  you  w ere? Ans. I 
co u ld n ’ t tell you, sir; I never m easured it. Ques. Well, 
w h ich  side o f  the tu rn p ik e  w as it  as you come from 

20 M oorestow n tow ards H artford, on the le ft hand side or 
the r ig h t ? A ns. O n the r ig h t hand side. Ques. That 
is on the sam e side as Mr. B a llin g e r ’ s house ? Ans. Yes, 
sir. Q ues. A n d  how  far tow ards M oorestown from Mr. 
B a llin g e r ’s ? A n s. P retty  near tw o m iles.)

Q ues. Is the house o f  yo u r em ployer there two miles 
from  B a llin g e r ’s ?

A ns. N o, sir; no, sir.
Q ues. I th o u g h t you  d id n ’ t understand it.
A n s. N o, sir; it is not over four hundred yards, if it 

3°  is that.
Ques. N o t over four hundred yards in  w h ich  direction?
A n s. It  stands west o f  M r. B a llin g e r ’s.
Ques. D o you  k n o w  w h a t k in d  o f  a train this was?

(O bjected to.)

T h e  C ourt: T h e  question  is overruled.



Ge o r g e  C h a m b e r s , sworn.

By Mr. R ob b in s:

Ques. W h ere  do yo u  liv e  ?
Ans. I liv e  at S ila s  W a lto n ’ s; or I did at that tim e. 
Ques. W h ere  do you  liv e  now , I s a y ?

1 Ans. I liv e  at W oodbury.
Ques. W here w ere you  l iv in g  at the tim e th is a cc i-

dent happened to Mr. L e ary  ?
Ans. I lived  at S ila s  W a lto n ’ s.
Ques. W h ere  is Mr. S ila s  W a lto n ’s p lace ?
Ans. B etw een M oorestow n and th e L o n g  Crossing. 
Ques. T h a t  is betw een M oorestow n and the L o n g  

Crossing, is it  ?
Ans. Y es, sir.
Ques. A n d  on w h ich  side o f  the tu rn p ike is his 

house ? '
Ans. On th e left, g o in g  to M oorestow n; on the right, 

coming th is w ay.
Ques. W e ll, w here w ere you  at the tim e the accident 

happened ?
Ans. I w as s ittin g  on th e porch.
Ques. O f  w h at house ?
Ans. H is tenan t house; across the railroad.
Ques. T h a t  is opposite------
Ans. (In terru p tin g .) R ig h t  opposite the house.
Ques. O pposite S ila s  W a lto n ’s d w e llin g  house and on 

the other side o f  th e  railroad ?
Ans. Y es, sir; on the other side o f  th e railroad.
Ques. W ere you  liv in g  there ?
Ans. Y es, sir.
Ques. K e e p in g  house ?
Ans. Y es, sir.
Ques. M arried m an ?
Ans. Yes, sir; w ife  and child.
Ques. D id yo u  see th is  train  com e b y  th at n ig h t ?
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A n s. I seen it  com e by.
Q ues. W h e re  w ere you  w hen  it w en t b y  ?
A n s. S it t in g  on the porch.
Ques. A n y b o d y  w ith  you  there ?
A ns. Isaac M orris, w ho w as w o rk in g  for Silas Wal-

ton there.
Q ues. W h a t did yo u  n otice  about this train, if  any-

th in g  ?
A n s. I noticed  it  co m in g  dow n the railroad not say-

in g  n o th in g  or m a k in g  an y fuss or n othin g, and I was
IO w on derin g  w h y  she should h av e  a train  out at that time 

o f  n ig h t.
Q ues. W h a t do you  m ean b y  “ N o t saying any-

th in g  ?”
A n s. I said to Isaac M orris, “ W h a t does this mean?”

Mr. G re y : D o n ’ t state you r conversation w ith Mor-

ris.

Mr. R ob b in s: H e can state w h at he said to Morris.

20 Mr. G re y : I do not th in k  he can, b u t the Court will 
h av e  to rule upon it.

Q ues. Ju st state w h at you  observed w ith  reference to 

th e train.

T h e  C ourt: T h e  w itness spoke o f th e train, said the 
train  cam e a lon g  w ith o u t say in g  a n y th in g ; I think it is 
p erfectly  proper for him  to exp la in  w h at he meant when 
he said th e “  train  d id n ’ t say a n y th in g .”

3C Ques. W h a t do you  m ean b y  th e “  train not saying 

a n y th in g  ” ?
A n s. N o t b lo w in g  th e  w h istle  on it  at a ll— came 

a lo n g  v e ry  quiet.
Q ues. W as it  m a k in g  an y n oise?
A n s. No, sir.
Ques. O f  an y k in d  ?
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Ans. N o, sir.
Ques. W as th ere a b ell r in g in g  ?
Ans. N o, sir; th a t ’ s w h y  I  noticed it  so m uch.
Ques. D id  you  h av e  a conversation w ith  you r com -

panion there about the train  ?
Ans. Y es, sir,
Ques. A n d  w h at did you  n e x t notice w ith  reference to 

it; w hat w as th e first noise you  heard from  it o f  any 
kind ?

Ans. T h e  first noise I heard from it after she go t past 
my house w as dow n about th e crossing there. I heard IO< 
her blow  a distress b low , and I d id n ’ t p ay m uch account 
to it, w hat it  w as, not th in k in g  a n y th in g  w ould  happen.

Ques. D id you  g o  dow n there ?
Ans. N o, sir.
Ques. W h en  did you  first learn o f the acciden t to 

Leary ?
Ans. T h e  n e x t m orn in g.
Ques. H o w  far is this S ila s  W a lto n ’s from  the cross-

ing, ab ou t?
Ans. It is about— I co u ld n ’ t tell you  e x a c tly  how  far 2q  

it is from there.
Qu es. On w h ich  side o f  th is p lace w here H a g g e rty  

said he lived  w as it  ?
Ans. W h ich  w as th a t?
Ques. H a g g e rty  said he lived  there w ith  C risp in ; 

now, on w h ich  side o f  C risp in ’ s is S ila s  W a lto n ’ s ?
Ans. R ig h t-h an d  side.
Ques. Is it w est o f  C risp in ’ s, or east?
Ans. W est.
Ques. I t  is east o f  C risp in ’s ?
Ans. Y es, sir.
Ques. A n d  about h ow  far from  C risp in ’ s ?
Ans. I don ’ t k n o w ; c o u ld n ’ t te ll th at e x a ctly .
Ques. H ow  far east o f the p oin t w here the railroad 

comes out to the p ik e  and runs a lo n g  w ith ou t an y in -
tervening lin e  betw een  them  is S ila s  W a lto n ’ s ?
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A n s. H o w  far out ?
Q ues. H o w  far east o f  th at p oin t w here the railroad 

an d p ik e  com e to g eth er?
A n s. I never noticed  it.
Ques. I t  is east o f  th at, is it  not ?
A n s. Y es, sir.
Q u e s . Som e distan ce ?
A n s. I  th in k  it  is.
Ques. W as this tra in  g o in g  fast ?
A ns. N o, sir.

10 Ques. A b o u t how  fast ?
A n s. W e ll, it  w asn ’ t g o in g  so terrib le  fast.
Ques. Do you  k n o w  w hat k in d  o f a train  it  was ? 
A n s. F re ig h t train. I noticed that.
Q ues. Y o u  n oticed  it w as a fre ig h t train  ?
A ns. Y es, sir.
Q ues. D id  the train  g e n e ra lly  pass there at that time 

o f  n ig h t ?
A ns. N o, sir; not before th at n ig h t; not a freight 

train..
20 Q ues. T h a t  is the first tim e you ever noticed one at 

th at tim e o f n ig h t ?
A n s. Y es , sir.
Q ues. Y o u  w ere sure there w as no bell r in g in g ?
A n s. N o, sir. I am sure o f  that.
Q ues. A n d  no sign als g iv e n  at a ll u n til the crossing 

w as reached, or very  near th at p oin t ?
A n s. U n til the cro ssin g; yes, sir.

C ross-exam ination.

 ̂ B y  Mr. G rey :

Q ues. N ow , G eorge, do you  kn o w  w here B allinger’s 
house is, C h a lk le y  B a llin g e r ’ s house ?

A n s. I do, sir.
Q ues. W e ll, th at is on th e r ig h t hand side of the



39

turnpike as y o u  go  from  M oorestow n tow ards H artford, 
is it not ?

Ans. Y es, sir.
Ques. A n d  the gen eral d irection  o f  the tu rn p ik e  and 

of the railroad a lo n g  there is east and west, is it  not ?
Ans. Y es, sir.
Ques. S o  th at B a llin g e r ’ s house w ould be on th e  

south side o f  the tu rn p ik e  ?
Ans. Y es, sir.
Ques. N ow , you  w ere em ployed b y  a m an w ho liv ed  

nearer to M oorestow n than Mr. B a llin g e r  did ? 10
Ans. Y es, sir.
Ques. A n d  his house w as on the south side o f  the 

turnpike, w as i t?
Ans. Y es, sir.
Ques. On the sam e side that B a llin g e r ’s w as?

• Ans. Y es, sir.
Ques. A n d  he had a tenan t house ?
Ans. H ad a tenan t house.
Ques. A n d  you  liv ed  in  th at tenant house ?
Ans. I did. 20
Ques. N ow , w as the tenant house on the tu rn p ik e  ?
Ans. Y es, on the left-han d side o f th e turn pike.
Ques. O n th e left-han d  side o f the tu rn p ik e as you  

come from M oorestow n to H artford ?
Ans. Y es, sir; across the railroad.
Ques. S o  th at the house yo u  liv e d  in w as to the north 

of the railroad tra ck  ?
Ans. Y es , sir.
Ques. A n d  w hen  yo u  w en t to the tu rn p ik e  you had 

to cross the railroad to g e t to the tu rn p ik e ?  30
Ans. Y es, sir.
Ques. T h a t  is r igh t, is it  not ?
Ans. Y es, sir.
Ques. N ow , w as th at about opposite to w here you r 

em ployer’s house w as on th e tu rn p ik e  ?
Ans. D o you  m ean w h ere th is acciden t w as ?
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Q ues. N o, no; th e house you  liv e d  in, w as that about 
opposite to  w h ere yo u r em p lo yer’s house was on the 
tu rn p ik e  ?

A n s. Y es, sir.
Q ues. H o w  far to the w estw ard o f  B allin ger’s did 

y o u r em p loyer l iv e — that is, tow ards M oorestow n?
A n s. I d on ’ t k n o w ; I co u ld n ’ t te ll  ex a ctly .
Q ues. W e ll, about how  far, a coup le o f thousand 

yards ?
A n s. I don ’ t k n o w  about th at; I guess somewheres

10 a lo n g  there; I co u ld n ’ t say e x a ctly .
Q ues. Q u ite  a lit t le  distance, w asn ’ t i t ?
A n s. Y es, sir.
Q ues. A n d  yo u r house was about as far away from 

the L o n g  C rossin g  as yo u r em p lo yer’ s house w as?
A n s. Y es , sir.
Q ues N ow , there is quite  a lo n g  w ay  there where the 

tu rn p ik e  and th e  railroad are close together, is there 
not ?

A n s. Y es, sir.
20 Q ues. Y o u  heard a w h istle  b lo w n  th at n ig h t after the 

train  had gon e past you r h ouse?
A n s. Y es, sir.
Ques. T h e  first railroad crossin g w ould  have been the 

L o n g  C rossing, after it passed you r house, w ouldn’ t it?
A n s. Y es, sir.
Q ues. A n d  it w as ju s t  before it cam e to that that you 

heard the w h istle  b low  ?
A n s. Y es , sir.
Q ues. A n d  yo u  heard a lo n g  blast ?

30 A n s. Y es, sir.

P la in tiff  rests.

Mr. G re y : I desire to m ove to n on -suit this paintiff.

T h e  C ourt: W ith o u t com m en tin g  on the testimony, 
th e  m otion w ill  be denied.
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W hereupon th e  defendant, b y  its coun sel, prays a b ill  
of exception to  th e  refusal o f  the C ourt to  non-suit the 
plaintiff upon th e  defendan t’ s m otion, w h ich  is allow ed 
and sealed acco rd in g ly .

C. G . G A R R I S O N ,
j. s. c.

T H E  C A S E  F O R  T H E  D E F E N D A N T .

C h a l k l e y  B a l l i n g e r , affirm ed. 10

By Mr. G r e y :

Ques. W h ere  do you  reside ?
Ans. N ear th e  E o n g  C rossing, near the turn pike.
Ques. I show  yo u  th is  m ap (e x h ib itin g  plan  to w it-

ness). Does the tu rn p ik e  w h ich  you  sp eak o f pass a lon g 
in front o f yo u r house ?

Ans. Y es.
Ques. N ow , does the m ap w h ich  I  show  you, on 

which there is a y e llo w  space m arked “  T u r n p ik e ,”  and 
‘ another p in kish  colored space w ith  no m ark  on it, in d i-

cate the relation  o f  the tu rn p ik e  to th e railroad as th ey  
are there in  fron t o f  the house ?

Ans. I th in k  so; yes.
Ques. Does th is p en cil square w h ich  is on the south 

side of the tu rn p ike, as show n on th e m ap, show  the lo-
cation o f yo u r house, about w here it  is ?

Ans. Is th is  C om fort’s lan e ?
Ques. Y es.
Ans. T h e  house is a litt le  furth er tow ards the cross- 3°  

ing; they are not quite opposite.
Ques. A b o u t l ik e  th a t (in dicatin g) ?
Ans. Y es, th at is near en ough.

(Counsel for defendan t p laces second pencil square 
marked “ 2 ”  at th e p oin t indicated  b y  the witness).
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th at the place w h ere  the railroad crosses the Centreton 
road ?

A n s. Y es, sir.
Q ues. A n d  show n on th is  m ap b y  tw o pencil stars; is 

th at correct?
A ns. Y es, that is correct.
Ques. Is there a lan e on the north  side o f the turn-

p ik e  near y o u r h ouse?
A n s. T h e re  w as; it  has been cut o ff by a sand-hole. 

io  Q ues. A n d  the sand-hole has cu t it off, has it ?
A n s. Y es, th ey are d ig g in g  above it, w est o f it.
Q ues. H ad the sand-hole cu t it o ff tw o years ago last 

J u n e ?
A n s. I th in k  not; no.
Ques. T h en  there w as one there at that time was 

there ?
A n s . Y es.
Q ues. A n d  the sand-hole w as to th e east o f that, was 

i t ?
20 A n s. Y es.

Q ues. T ow ard s the Centreton road ?
A n s. I t  w as at th at tim e.
Q ues. D o you  k n o w  about how  far it  is from your 

house to the L o n g  C rossin g  ?
Aiis. I do not; I never m easured it.
Q u es. D o you  rem em ber th e accid en t w hich  occurred 

to W illia m  L eary  on the 19th o f June, 1891, at the Long 
C rossin g ?

A ns. I rem em ber the acciden t; I don ’ t remember the 
•2C tim e.

Ques. W e ll, you  rem em ber th e acciden t to William 
L eary  ?

A n s. Y es.
Q ues. A b o u t w h at tim e in  the even in g  was it that 

th is  th in g  occurred ?
A n s. It w as som eth in g  after n in e; I couldn ’ t say the 

e x a ct tim e; I th in k  it  w as so m eth in g  after nine.
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Q u e s. D i d y o u h e a r t h e t r a i n c o m e a l o n g t h a t n i g h t, 

b ef o r e i t g o t t o t h e L o n g C r o s si n g ?

A n s. O h, y e s.

Q u e s. D i d y o u h e a r a n y s i g n a l t h a t t h e t r ai n g a v e ? 

A n s. I h e a r d t h e b l o w .

Q u e s. T h e  b l o w  o f w h a t ?

A n s. T h e w h i s tl e b l e w  b e f o r e i t g o t t o o u r pl a c e. 

Q u e s. W h a t k i n d o f a b l o w  w a s i t ?

A n s. I t h i n k i t w a s a l o n g b l o w  t h a t t h e w h i s tl e g a v e. 

Q u e s. D i d y o u h a v e o c c a si o n, o r di d y o u h e a r o f a n y - 

t hi n g o c c u r ri n g w h i c h t o o k y o u o u t o f y o u r h o u s e a f t e r 

t h at, t h a t n i g h t ?

A n s. Y e s ; o n e o f t h e t r a i n m e n c a m e a n d c all e d m e 

u p.

Q u e s. H o w  l o n g a f t e r y o u h e a r d t h e w h i s tl e b l o w  ? 

A n s. I s u p p o s e a b o u t t e n m i n u t e s ; I d o n o t r e m e m b e r 

e x a c tl y.

Q u e s. W e ll, di d y o u g o o u t ?

A n s. I di d.

■ Q u e s. W h e r e di d y o u g o ?

A n s. W e n t d o w n t o t h e c r o s si n g.

Q u e s. D i d y o u s e e a n y b o d y t h e r e ?

A n s. T h e t r a i n h a d b a c k e d t h e r e ; I s a w  all h a n d s. 

Q u e s. D i d y o u s e e L e a r y ?

A n s. Y e s.

Q u e s. W h a t k i n d o f a t r ai n w a s t h i s ?

A n s. F r e i g h t t r ai n, I t h i n k — I k n o w  i t w a s.

Q u e s. W h e r e w a s L e a r y w h e n y o u s a w hi m ?

A n s. L y i n g  o n t h e g r o u n d,

Q u e s. D i d y o u s t a y t h e r e u n til t h e t r a i n w e n t a w a y ? 

A n s. Y e s.

Q u e s. W a s L e a r y c a r ri e d o f f b y t h e t r ai n ?

A n s. P u t o n t h e t r ai n.

Q u e s. D i d y o u s e e t h e w a g o n ?

A n s. O h, y e s.

Q u e s. D i d y o u s e e t h e m u l e s ?

A n s. Y e s.
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Q ues. D id  you  go  out the n e x t m orn in g  ?
A n s. Y es.
Ques. W e re  th in g s  in  the sam e condition the next 

m orn in g  as you had le ft them  the n ig h t before, as far as 
you  could  see ?

A n s. I th in k  th ey  w ere; yes.
Ques. D id  you  see a n y th in g  there the n ext morning?
A n s. I saw  w h at w e le ft there th at n ig h t; we took care 

o f  som e o f  th e th in g s  that n ig h t ourselves.
Q ues. W h a t did you  tak e  care o f?

10 A n s. T h e  b lan k ets and halters, I  th in k ; and I don’t 
k n e w — there w as tw o  or three th in gs— I cannot tell 
w h at th ey  were.

Q ues. D id  yo u  find an y b ottle  there, either in the 
n ig h t or in  the m orn in g  ?

A n s. Y es, there w as a bottle.
Ques. A n y th in g  in  i t ?
A n s. Y es.
Ques. W h a t did you  do w ith  i t  ?
A n s. P u t it in  the b a g  and took it  up to the house,

20 I th in k .
Q ues. D id an ybod y g et it  after th at ?
A n s. O h, I th in k  Joshua H ollin gsh ead  took it with 

the other th in g s; I th in k  h e did.
Q ues. Does th is  map, w h ich  I h ave already shown 

you, show  the relation  w h ich  the tu rn p ik e  bears to the 
railroad w est o f  L o n g  C rossing ?

A n s. I th in k  so.
Ques. Is there not considerable distance there where 

th ey  run side b y  side ?
30 A ns. A b o u t a h a lf  m ile, I th in k ; som ew here in that 

n eighborhood.
Q ues. W h ere  th ey  run side b y  side ?
A n s. Y es.
Ques. A n d  for th at h a lf  a m ile, as you  come from 

M oorestow n to H artford, th a t is, as you  go  from the 
w est tow ards th e east, is the railroad in  v ie w  o f a per-
son tra v e llin g  a lo n g  the tu rn p ik e  ?
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A n s. O h, yes, yes; there is n o th in g  to obstruct.
Ques. B u t yo u  can see the railroad from  the tu rn -

pike as you  travel alon g, can yo u  ?
A ns. Y es.
Ques. C an you  see a train  as it  is passin g alon g 

there ?
Ans. Y e s ; easily.

Cross-exam ination.

B y  Mr. W escott: I(>

Ques. A b o u t how  far from  you r house is the crossing ?
Ans. I could not te ll y o u ; I do not rem em ber; I have 

stepped it, b u t I do not rem em ber.
Ques. I k n o w ; b u t you r m em ory is not so bad but 

that you can n ot form  som e idea or a ju d g m en t as to dis-
tance, is it  ?

Ans. I suppose near tw o hundred yards.
Ques. T h a t  fa r?  Y o u r  house from th e cro ssin g ?
Ans. I could  not say.

J  • 20
Ques. Is it  an y  furth er than from  w here you sit to

the m ain street ?
Ans. Y e s ; tw ice  as far and m ore, too, I should th in k . 

There is quite a field, there, I  kn ow .
Ques. A b o u t how  far is G eo rge  C risp in ’ s house from 

the crossing ?
Ans. I th in k  he is about a hundred yards or a litt le  

over from me.
Ques. S o  i f  you  are a hundred or tw o hundred from  

the crossing he is about three hundred from  the cross-
ing ? 3°

Ans. Y es.
Ques. A n d  about how  far is S ilas  W a lto n ’ s p lace ?
Ans. I  could  not tell yo u  at all.
Ques. W e ll, you  can g iv e  us a ju d gm en t, as you  h ave 

about the other tw o cases ?
Ans. It  w ou ld  be ju st guessw ork.



46

Q ues. W e ll, g iv e  us y o u r guess ?
A n s. I could  not tell.
Q ues. Y o u  can not te ll ? H o w  far is it  beyond Cris-

p in ’ s ?
A n s. I f  I w as to say  ju s t  w h a t I th in k , Crispin’ s is 

about h a lf-w ay  betw een  S ila s  W a lto n ’ s and the cross-

in g.
Q ues. N ow , you  say th at you  can see perfectly  plain 

a train  co m in g  a lo n g  the track  w hen  you  are on the 
tu rn p ik e  ?

io  A n s. O h, yes; there is n o th in g  to obstruct at all until 
it  gets to the bend.

Q ues. A re  there an y e lectric  lig h ts — p u ttin g  yourself 
now  in im agin atio n  in  the position th at the plaintiff was 
w h en  he w as ap proachin g th at tra ck  and lo o k in g  back—  
are there a n y  e lectric  lig h ts  b ack  o f  him  anywhere, or 
w ere there at th at tim e ?

(O bjected to as not cross-exam in ation .)

T h e  C ourt: U n less the defense put th is  w itness on the 
20 stand for the purpose o f  testify in g  to  and draw ing his 

a tten tion  to m atters o f th at k in d  it  cannot be utilized at 
th is  stage o f the case b y  the plaintiff. T h e  cross-exam-
in ation  can not go  an y further than the scope that was 
opened up b y  the defense, and i f  there is no attem pt on 
th e part o f  the defense to prove any th in g  about the pres-
ence or absence o f  e lectric  ligh ts, w h ich  are substantive 
m atters in the case, it  cannot be b rou gh t in  b y  the cross- 
exam in ation . I t  m ust be adm itted th at this witness 
w as not exam in ed in  c h ie f about th e presence or ab- 

30 sence on that occasion o f e lectric  lig h ts  at that point. 
T h e  question is overruled.

(E x ce p tio n  noted for the p lain tiff.)

Ques. H av e  you  ever travelled  as the p la in tiff says he 
w as tra v e llin g , on a dark  and storm y n igh t, and looked
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to see w hether th e tra ck  w as p erfectly  d istin ct and 
everyth in g on it ?

Mr. G re y : I  object. T h e  testim on y has been d i-
rected to p h ysica l objects and th eir  relations to each 
other on the g ro u n d ; h is opinion has not been in vited  
as to w hat he could see on a dark and storm y n igh t, or 
what an ybody else could see on a dark and storm y 
night.

T h e C ourt: T h e  w itness has testified as to w h a t h e 
could see from  th e points on the road. 10

Mr. G re y : O n the tu rn p ike, approachin g the cross-
ing?

T h e  C ourt: W e ll, u n dou b tedly  he m ay be exam ined 
as to the conditions o f  th e atm osphere and the conditions 
of day and n ig h t under w h ich  he testifies that he 
either has or could  see that far; it  certa in ly  m ust be 
pertinent exam in ation .

(Question repeated.) 20

T h e  C ourt: I  do not see the im propriety o f that 
question. H e  can answ er it, yes or no.

W hereupon th e  defendant, b y  its counsel, prays a 
bill o f exception s, w h ich  is allow ed and sealed accord-
ingly.

C. G. Ga r r is o n , J. S. C.

Ans. I have n ever travelled  from  M oorestow n to 
Hartford on a storm y n igh t. I a lw ays stop before I g e t 3 °  
to H artford; I a lw a ys tu rn  in  at our house; I never 
went as far as the crossin g; w en t from  M oorestow n 
right on d irect hom e.

Ques. T h e n  how  d istin ctly  you  could see on such a 
night as the p la in tiff  describes you  are not able to s a y ; 
that is correct, is it  not ?
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(O bjected to as before. O b jection  overruled.)

W hereu p on  th e  defendant, b y  its counsel, prays a bill 
o f  exception s, w h ich  is a llow ed  and sealed accordingly.

C. G . G a r r i s o n , J. S. C.

A n s. Y es.
Q ues, Y o u  say  yo u  saw  th e m ules and w agon; what 

condition  w ere th ey  in  ?
A n s. O ne w as ly in g  dow n and one w as standing up.

IO Q ues. H ad  th ey  been stan d in g  there a ll n igh t ?
A n s. N o ; w e put them  in  th e  stable.
Q ues. W ere  th ey  in jured  an y  ?
A n s. I don ’ t th in k  th ey  w ere; m aybe skinned a 

little .
Q ues. W as the w agon  injured an y ?
A ns. O h, it  w as a ll broke to pieces.
Ques. W h ere  w as it  ly in g  ?
A n s. A l l  ab ou t; w ell, I cou ld n ’ t tell.
Q ues. O n each side o f th e track  ?

2Q A n s. I  th in k  there w as som e on both  sides; I think

so.
Q ues. C o m p lete ly  dem olished, w as it?
A n s. Y e s ; I th in k  so.
Q ues. L e a ry  w as on the ground ?

A n s. Y es.
Q ues. W h erea b o u ts?
A n s. I could not te ll you  how  far from  the crossing. 
Q ues. O n w h ich  side o f  the track  ? *
A ns. I b e liev e  I don ’ t rem em ber. T h e re  was two men 

la id  there la te ly , and I don’ t rem em ber w h ich  is which. 
'̂ C Q ues. Y o u  can n ot d istin gu ish  betw een them  ?

A n s. N o ; w e  h ave so m an y acciden ts there.
Q ues. I t  is a p retty  bad place, is it  not ?

(O bjected  to.)

T h e  C ourt: T h e  d ifficu lty  is to te ll w h at the objec-
tion is to, w hether it  is to the an sw er or the question.
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Mr. G rey : T o  the question: “  I t  is a pretty  bad place, 

is it n o t?”  I object to that.

T h e C ourt: T h e  w itness had p reviou sly  m ade a state-
ment o f the sam e kind. I do not understand w h at the 
objection is, w h eth er it  is to the w ho le  subject m atter, 
or the question o f  counsel, or w hat.

Mr. G rey : T h e  objection is to the w h o le  subject m at-
ter, and p articu la rly  to the last question.

10
T h e C ourt: T h e  question as to its b ein g  a pretty  bad 

place m ay be strick en  out.

Ques. D eary w as in  what, con dition  w hen you saw  him  
— unconscious ?

Ans. Y es; I th in k  so.
Ques. B lood y  ?
Ans. Y es.
Ques. W h ere  w as th e blood ?
Ans. T h e re  w as blood on his face.
Ques, W ere his clothes torn ? 20
Ans. I d on ’ t rem em ber th at th ey  w ere m uch .
Ques. D id you  help  p ick  him  up ?
Ans. N o, I did not.
Ques. W h a t did you  do ?
Ans. I d idn ’ t do m uch o f  a n y th in g  u n til the train 

went aw ay, then I w en t to look  for the m ules.
Ques. N ow , about w h at tim e in  the n ig h t did you say 

it was ?

Ans. I suppose it  w as about half-past nine. I don’ t 
remember e x a ctly . 3°

Ques. D id you  lo o k  at the c lo ck  ?
Ans. No.
Ques. Y o u  are s im p ly  ju d g in g  ?
Ans. W e w en t to bed.
Ques. W h a t tim e did you  g o  to bed ?

7
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A n s. A b o u t nine o ’ c lo ck , and it  w as before we got to- 
sleep.

Q ues. W h y  did you  te ll m e it  w as before you got to 
sleep ?

A ns. W e ll, w e co u ld n ’ t h ave heard it i f  we had been 
asleep.

Ques. I did not ask yo u  w hether you were asleep or 
not.

A ns. W e ll, I am lo ca tin g  the tim e.
Ques. W as it  nine o’ c lo ck  w hen  you w ent to bed?

10 A n s . A b o u t that.
Q ues. W h y  do you  say “ a b o u t” ?
A n s. W e ll, w e are g en era lly  p retty  regular about it. 
Q ues. T h e n  you  did not notice the c lock  when you 

w en t to bed ?
A ns. W e  g en era lly  do.
Ques. D id  you  on th is occasion ?
A n s. I don ’ t k n o w  w hether I  did or not.
Q ues. T h e n  yo u r ju d g m en t is based upon the gener-

a lity  o f  yo u r exp erien ce in  g o in g  to bed ?
20 A ns. Y es.

Ques. W ere  you p retty  tired th at n ig h t?
A n s. I don’ t rem em ber.
Q ues. H ad you  been w o rk in g  th at day ?
A ns. 1 a lw a ys  w ork.
Ques. P retty  tired th at n ig h t ?
A n s. W e ll, about as com m on, I guess.
Q ues. G o to sleep p retty  q u ic k ly , do you ?
A ns. Som etim es.
Ques. D id you  on th at occasion ?

30 A n s. N o ; I did not.
Ques. C an n ot you  tell me about how  many paces 

yo u r house w as from  th at crossin g w hen you paced it? 

A n s. I could not te ll.
Q ues. W h en  did you  pace it  ?
A n s. W e ll, once or tw ice  since.
Q ues. A n d  you  paced it  once or tw ice  since with this 

case in  m ind ?



Ans. I paced it  before I cam e up before, and I forgot 
it this tim e.
r Ques. A n d  y o u  say yo u  cannot g iv e  us an y  idea at 

all as to the num ber o f  paces ?
Ans. I could  not guess w ith in  fifty  yards.
Ques. H o w  far is yo u r house east o f  C om fort’s 

lane?
Ans. A b o u t ten, or not over ten or fifteen yards.
Ques. W ere you  requested b y  anybody to pace this 

distance ?
Ans. N o ; it  w as o n ly  vo lu n tary . io
Ques. F or w h a t purpose ?
Ans. I  th o u gh t som e o f  you m en m ig h t ask me, and I 

wanted to k n o w  for m y ow n benefit, too.
Ques. D id n ’ t yo u  m ak e a note o f  it— put it down ?
Ans. N o.
Ques. B u t it occurred to you  som ebody m igh t ask you 

the distance ?
Ans. Y e s ; i f  I had th o u g h t o f  it, I w ould have done 

it yesterday.
Ques. W e ll, it  has en tire ly  escaped you r m ind since; 2,0 

it escaped your m ind, a lth o u gh  it  w as so im portant to 
you that you paced it  tw ice  ?

Ans. Y es.
Ques. E scaped from  yo u r m ind since then, has it  ?
Ans. I d id n ’ t th in k  o f it; it has been a year, nearly.
Ques. T h e n  the im portance o f  p a cin g  it occurred to 

you over a year ago  ?
Ans. W e ll, w h en  I w as called  here before.
Ques. Y o u  kn o w  M r. D eary, don ’ t y o u ?
Ans. O h, yes. 30
Ques. D o you rem em ber h a v in g  a conversation w ith  

Mr. Deary, in M oorestow n, near th e post-office, about a 
year ago, ab out th is  case ?

Ans.. I th in k  I said som eth in g  to him  about it, or he 
said som ething to m e about it; I asked him  i f  it  was 
going on, or so m eth in g  o f  the kin d .
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Ques. W e ll, you  rem em ber him  a sk in g  you where 
the train  w as w hen th e w h istle  b lew , and your telling 
him  th a t yo u  did not kn ow , you  could not swear to it, 
you  could not te ll a n y th in g  about it  ?

A ns. N o, I a lw ays k n ew  w here it b lew .
Ques. O h, you a lw ays k n e w  th at ?
A n s. Y es.
Ques. D id you  kn o w  ju s t  at the tim e the accident oc-

curred w here the train  b lew  ?
A ns. I did not k n o w  h ow  far up; I kn ew  it was west

10 o f our lane.
Q ues. H ow  did you k n o w  th at ?
A ns. W e ll, I heard it.
Q ues. I kn ow , b ut did you  see it  ?
A n s  N o. O ur house is close to the road. I could 

easily  kn o w  w hether it  w as east or opposite to us or west 
o f  us.

Ques. U nder a ll circum stances you  can locate a train 
on the track  by the b low  th at it m akes; is that cor-
rect ?

20 A n s. Y es.
Q ues. H ave  you  g iv e n  special atten tion  to the point 

o f lo ca tin g ,a  train  by the w h istle  it  blow s ?
A n s. O h, no.
Ques. Can you locate  it  b y  the sound, any other 

sound th at the train  m akes than the b low in g  of the 
w h istle  ?

A ns. W e  can tell w here it  is.
Ques. Y ou  kn o w  it  is on the track  ?
Ans. Oh, yes.

3C Q ues. W e ll, w ith in  about how  m any feet of the ac-
tual p lace on the track  can you  com e, in the night time, 
w hen you  are th at distance off, or in bed ?

A ns. I could not tell.
Q ues. Can you com e every  tim e w ith in  fifty  yards?
A ns. I th in k  I can com e nearer th an  that.
Ques. Y o u  can com e nearer than fifty  yards of the
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place w h ere th e  en gin e  a ctu a lly  is w hen  it  b low s the 
w histle  ?

A n s. I th in k  so.
Ques. W e ll, can not you  com e w ith in  about ten or 

fifteen yards ?
Ans. I guess so.
Ques. N ow , i f  you can com e so c lo sely  to the place a 

train is on a dark or storm y n igh t, on th e track  w hen  the 
engine blow s a w h istle , w h y  can n ot you  te ll us a litt le  
better about the distance betw een  yo u r house and the 
crossing ? io

Ans. W h y , one is b y  ear and the oth er b y  sigh t.
Ques. Y o u  go  better b y  th e ear than you do b y  s igh t ?
Ans. Y es.

Mr s . Pr i s c i l l a  Ba l l i n g e r , affirmed.

B y Mr. G re y :

Ques. Y o u  are the w ife  o f  M r. C h a lk le y  B allin ger, 
who has ju st left th e  stand ?

Ans. Y es. 20
Ques. Do you  rem em ber the n ig h t th at the acciden t 

happened to W illia m  L e ary  at L o n g  C rossing, tw o years 
ago last Ju n e ?

Ans. I do.
Ques. D o you  reco llect h earin g  th is train  com e alon g 

that n ig h t before it g o t to th e crossin g ?
Ans. I do.
Ques. W h ere  w ere you  w hen  you  heard the train  ?
Ans. I w as abed.
Ques. A b o u t w h at tim e o f  n ig h t w as i t ?  30
Ans. A fte r  n in e  o ’ c lo c k  a w h ile .
Ques. D id  yo u  hear an y  w h istle  b low n  before it  got 

to the crossing ?
Ans. I did.
Ques. W h a t k in d  o f a w h istle  w as it  J
Ans. A  lo n g  blow .
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Q ues. Y o u r  house is on the south  side o f the turn-
p ik e  ?

A n s. It is.
Ques. N o t very  far from  the crossin g ?
A n s. N o t very  far,
Q u es. Is th ere an y  oth er house betw een your house 

and th e cro ssin g  ?
A n s. N o.
Q ues. W hat k in d  o f a n ig h t w as this, clear or 

ra in y  ?
io  A n s. It w as a c lo u d y  n igh t.

Q ues. D id  you  go  ou t to the crossing ?
A n s. I did not.

C ross-exam ination.

B y  M r. W esco tt:

Q ues. D id you  k n o w  w h at tim e you  retired that 
even in g  ?

A n s. A b o u t n ine o ’ c lock .
20

Q ues. H ow  are you  enabled to state that it was nine 
o ’ c lo ck  ?

A n s. W e ll, w e com m on ly  go  to bed about nine 
o ’ c lo ck  w hen  w e are hom e.

Ques. T h a t  is the one th in g  th at enables you to say 
it  was nine o ’ c lo ck  th at n ig h t ?

A n s. Y es.
Ques. H ad yo u  been to bed som e tim e ?
A n s. N o t v e ry  long.
Q ues. A b o u t h o w  lo n g ?
A n s. I don ’ t kn o w ; I co u ld n ’ t say.
Q ues. T o n g  en ou gh  to g e t to sleep ?
A n s. I h ad n ’ t been to sleep.
Q ues. H ad you been to bed lo n g  enough to get to 

sleep  ?
A us. W e ll, it  ta k es  m e lo n g er som etim es than others 

to go  to sleep, so I could  not say.
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Ques. A b o u t h ow  far is yo u r house from  the cross-
in g?

Ans. I could  not te ll you  that.
Ques. D id  yo u  ever see it  paced ?
Ans. I h av e  seen som e o f  th e hands o f the ra ilro a d . 

come a lo n g  and do it, som e o f  the men.
Ques. N ev er saw  yo u r husband pace it ?
Ans. N o.
Ques. D o you  k n o w  w here the en gin e  w as w hen the 

w histle w as b lo w n  th at n ig h t ? IO
Ans. It  w as w est o f  the house.
Ques. W e ll, is th at tow ard the crossing or aw ay 

from the crossin g ?
Ans. A w a y  from  th e crossing, the w est is.
Ques. H o w  do you  kn o w  it  w as w est o f  th e house ?
Ans. B ecause it  b lew  before it  got to the house.
Ques. H o w  do you  k n o w  that ? H ow  far o ff from 

the house w as it— a quarter o f a m ile or so, before it 
blew ?

Ans. I don ’ t k n o w  how  far, but I kn o w  it  w as w est o f 2Q 
the house.

Ques. T h a t  is, now  you are d raw in g  a straigh t lin e at 
right an gles w ith  the railroad, and you  have got the 
train w est o f  th at stra igh t lin e; th at is w hat you  w an t 
us to understand, is it  ?

Ans. Y es.
Ques. N ow , do you  k n o w  about how  far the train  w as 

west o f  that stra ig h t lin e  w hen it  b lew  ?
Ans. I could not say h ow  far it  was.
Ques. C an not you  g iv e  us a ju d g m e n t— one hundred 

yards, or tw o hundred, or three hundred, or five h u n -
dred ?

Ans. H o w  could I te ll w hen I w as in bed ? I could 
not tell h ow  far it  was.

Ques. W e ll, m ig h t it  not h ave been ju s t  a litt le  east 
of that lin e  now, so far as you  kn o w  ?

Ans. I k n o w  it  w as w est o f  the lin e.
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Q ues. Y es, b u t h ow  is it you  are able to state that ?
A n s. B ecause I heard it  b lo w  before it  g o t up to the 

house.
Q ues. C an n ot you  g iv e  us an idea about how far 

aw a y  it  w as from  th a t lin e  draw n straigh t from your 
house to th e railroad; cannot you  g iv e  us a judgment 
on the p lan  ?

A n s. It  w as som e distance, b ut I could not say how 
far.

Oues. Do you  th in k  it  was as m an y as twenty-five 

IO y a rd s?
A ns. I could not say. I t  w ould  on ly  be guesswork.
Ques. W ell, about the d istance from  you  to the wall 

there ?
A n s. O h, I should th in k  it w as further than that.
Ques. T h e  distance from you  to the street out yon-

der ?
A ns. I d on ’ t k n o w x o n ly  I k n o w  it  w as west of the 

house, b u t I could not te ll you  how  far.
Q ues. Y o u  are p erfectly  certain  it could not have 

20 been ju s t  a litt le  over th at lin e draw n straigh t from your 
house to the railroad, a litt le  east o f  it  ?

A ns. N o, I k n o w  it  w as w est o f  the house.
Ques. H ave  you ever ta lk ed  to an ybod y about that 

p o in t ?
A n s. N o t e x a c tly  on th at point, excep t to my hus-

band; I h ave ta lk ed  w ith  h im  about it.
Ques. A n d  you  agreed w ith  each other that it was 

w est ?
A n s. W e  both k n e w  it w as w est o f  the house we heard 

3°  th e b low .
Q ues. B u t y o u ’discussed it  w ith  him  ?
A n s. W ith  w hom  ?
Q ues. W ith  yo u r husband.
A n s. N o, w e had on ly  ta lk ed  it  over; w e didn’ t say 

m uch about it .
Q ues. W h y  did you  ta lk  th at p oin t over ?
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Ans. W h y , w e d idn ’ t  ta lk  th at over an y m ore than  
the rest; w e ta lk ed  th e  case over several tim es; it is 
natural to ta lk  acciden ts over.

Ques. H ow  often did yo u  ta lk  about the poin t o f  lo -
cality o f  th at en g in e  upon the track  ?

Ans. I  don ’ t  kn ow . I  did n ot keep  account.
Ques. S evera l tim e s?
Ans. N o, not m an y.
Ques. A s  m an y as h a lf  a dozen tim es ?
Ans. I could  not say.
Ques. A s  m an y as tw ice  ? IO
Ans. I did not keep  an y accou n t o f how  m any tim es.
Ques. D o yo u  th in k  it  w ou ld  be safe to say th at you 

talked it  over w ith  y o u r husband tw ice  ?
Ans. I should th in k  so; but I d on ’ t know .
Ques. W h a t w ould  h ave been yo u r object in ta lk in g  

it over w ith  him  as m an y tim es as tw ice  ?
Ans. W ellj w e w ere o n ly  sp eak in g  o f  the accident.
Ques. N o ; b u t this p articu lar point as to w here the 

train was.
Ans. W e  did not ta lk  o f  th at p articu lar point any 20 

more than th e  rest; w e spoke ab out th e accident.
Ques. D id  you  ta lk  about th at p articu lar point o f the 

locality o f the train  as often as you  ta lk ed  about the 
rest o f th e case?

Ans. No.
Ques. W h y  not ?
A ns. W e ll, I can not say w h y , b u t w e d id n ’ t happen 

to.

Ques. D o you  k n o w  Mrs. Josh ua H ollin gsh ead  ?
Ans. Y es, sir.
Ques. A n d  her d au gh ter E m m a ?
Ans. Y es.
Ques. D o you  reco llect h av in g  a conversation  w ith  

them the S u n d ay  after th is  in ju ry  to L eary , in  the 
Friends’ M eetin g  H ouse, in  M oorestow n ?

8
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w hen  it  w as afterw ards.

Ques. D o n ’ t you  rem em ber h a v in g  a conversation 
w ith  them  on th e  S u n d ay  fo llo w in g  th is accident, when 
it  w as fresh in  yo u r m ind, at th at p lace ?

A n s. I could  not say  w h eth er it  w as the Sunday fol-
lo w in g  or not.

Ques. D o  you  rem em ber te llin g  those two ladies that 
you  and yo u r husbaud w ere both  sound asleep when this 
accid en t happened ?

10 A ns. I never said w e w ere sound asleep.
Q ues. A n d  the railroad hands cam e and got you up— 

w oke you  up ?
A ns. I never said w e w ere sound asleep. I said they 

cam e and ca lled ; the house w as a ll closed and dark; 
and I said th ey cam e and ca lled ; b ut w e were not sound 
asleep, and h adn ’ t been asleep u n til after the accident.

Ques. D id  you  state to those tw o ladies, on that occa-
sion, th at you  heard n o th in g  at all u n til the railroad 
people cam e and w oke you  u p ?

20 A n s. W h y , I never said an y  such  th in g. W e heard 
the w h istle  before the train  passed th e house.

Ques. D id n ’ t you  use th is lan gu ag e: “ W e heard 
nothin g ?”

A n s. I did not say so.
Ques. N ow , how  soon after the accid en t was it that 

you  and y o u r husband discussed the point where the 
en gin e w as on the track  w hen  that w h istle  commenced 

to b low  ?
Ans. I could not s a y ; I did not keep any account of

3C how  soon afterw ards.
Ques. Im m ed iate ly  afterw ards ?
A n s. I could  not say.
Q ues. B u t you  ta lk ed  to h im  about the accident, 

d id n ’ t you, im m ed iate ly  afterw ards ?
A n s. W e  ta lk ed  about it  several times.
Ques. B u t can not you  g iv e  us an y  idea as to when
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you and he settled  the p lace  th at th e en gin e w as on the 
track w hen it  began  to b low  th e w h istle  ?

A ns. N o ; I cannot.
Ques. D id you  ever te ll  an ybod y w here th at en gin e 

was w hen it  com m enced to  b low  the w h istle  ?
Ans. I don ’ t rem em ber th at I ever told anybody.
Ques. D o you  rem em ber that you  never did tell an y-

body ?
Ans. I don’ t rem em ber a n y th in g  about it. I kn o w  

I have ta lked  about the circum stance. IO
Ques. T h e  circum stan ce o f  w here the en gin e w as 

when the w h istle  com m enced to b low  ?
Ans. N o; I sp oke about the acciden t; I d idn ’ t speak 

about the en gin e  p articu larly .
Ques. N or p a rticu la rly  about w here it  w as w hen the 

whistle com m enced to b lo w  ?
Ans. No.
Ques. T h a t  you  h ave not discussed ?
Ans. N o.
Ques. D id  you  not te ll Mrs. Joshua H ollin gsh ead, on 

this occasion, th e S u n d ay  after the accident, at the 
Friends’ m eetin g-house at M oorestown, that you  did 
not hear the w h istle  b lo w ?

Ans. I  did n ot say so; she m ust h ave m isunderstood 
me; I never said so.

Ques. D id  yo u  ever hear the w h istle  b low  before or 
after that ?

Ans. W h y , I  h av e  heard the w h istle  b low  m any a 
time.

Ques. H ow  soon after the accid en t w as it that you 
noticed this w h istle  b lo w in g — the n ex t day ?

Ans. W h y , I could not say; I d id n ’ t ch arge m y m ind 
with it.

Ques. T h e  n e x t n ig h t?
Ans. I did not ch arge m y m in d w ith  it.
Ques. D id you  at an y tim e after th at n ig h t hear the 

engine b lo w — th is  sam e fre ig h t train  b low  ?

30
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A n s. Y e s; I-h ave heard it  b lo w  since that.
Ques. W e ll, h ow  soon after th at— the n ext night? 
A ns. I  did not ch arge m y m ind w ith  it.
Ques. A  w eek  afterw ard s?
A ns. I  could  not say.
Ques. W e ll, before th is acciden t did you hear this 

fre igh t train  b low  its w h istle  ?
A n s. T h a t  w as the first n ig h t it  w ent.
Ques. H ow  do you  k n o w  th at ?
A n s. W h y , unless it  w en t after w e had gone to bed. 

io  It  w as th e  first tim e I had heard it g o  in the season. 
Q ues. B u t you  did hear it  go  b y  afterw ards ?
A ns. W h y , o f  course I did.
Ques. A n d  heard it  b low  th e w h istle  ?
A ns. W h y , I  often hear the w histle .
Ques. W e ll, w hen it w en t b y  you  heard it blow the 

w h istle  ?
Ans. Yes.
Ques. W h ere  w as it  w hen  you  heard it go by after-

w ards ?
20 A n s. I d id n ’ t take  a n y  p articu lar notice.

Q ues. W h a t?
A ns. I say I did not ta k e  an y p articu lar notice just 

w here it  was.
Ques. W as it  w est o f  the stra ig h t lin e  drawn from 

yo u r house to the railroad ?
A n s. It often does b lo w  w est o f the house, very 

often.
Ques. D oes it  often b lo w  east o f  the house ?
A ns. It  is m ore apt to b lo w  w est than it  is to blow 

30 east.
Q ues. N o, does it  b low  east o f  th e house sometimes ? 

A ns. I can not say.
Q ues. A lw a y s  blow s w est o f  the house.
A ns. I  say it  often does, I don ’ t say it  alw ays did. 
Q ues. W h en ev er you  h ave heard it  it  was always 

b low n  w est o f  th e house ?
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A ns. I did n ot a lw ays take  notice o f it.

H a r r y  H. Cr i s p i n , sworn.

B y Mr. G re y :

Ques. W h ere  do you  liv e  ?
A ns. 329 B e rk le y  street, Cam den.
Ques. W h a t is yo u r business ?
A ns. L o co m o tive  engineer.
Ques. W ere  you  th e enginem an in  ch arge o f  the train 

w hich w as ru n n in g  from  M oorestow n tow ard H artford, 
on the n ig h t o f  Ju n e 19th, 1891, w hen  Mr. L e ary  m et 
w ith his accid en t at the L o n g  C rossin g ?

A ns. Y es , sir.
Ques. W h a t k in d  o f  a train w as th at ?
A ns. A  fre ig h t train.
Ques. D o you  reco llect w hether there w as any sign al 

given for th at crossing ?
Ans. Y es, sir.
Ques. W h a t k in d  o f a s ign al w as it ?
Ans. A  crossing sign al, four b low s o f the w histle, tw o 20 

long follow ed b y  tw o short, and th en  after I stru ck  the 
wagon I blow ed one short b low  o f  the w histle  to  stop.

Ques. W as there a n y  other s ign a l g iv e n  beside the 
w histle; w as th e  bell used ?

A ns. Y es, sir; the b ell w as rung.
Ques. W h o  w as r in g in g  th e b e ll ?
Ans. T h e  con ductor sat on th e left hand side r in gin g  

the bell.
Q ues. W h a t w as his n am e?
Ans. E d w in  M axw ell. 3°
Ques. D id you  h av e  a h ead ligh t on the en gin e that 

night ?
Ans. Y es , sir.
Ques. L ig h te d ?
A ns. Y es, sir.
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Q ues. W e ll, w hen  yo u  first saw  th is team  where was 
i t  ?

A n s. I did not see th e team  at a ll, sir.
Q ues. Y o u  did not see i t ?
A n s. N o, sir.
Q ues. W e ll, after yo u  had h it som ething, did you 

stop ?
A n s. Y es, sir; r ig h t aw ay.
Q ues. A n d  did y o u  then see w h at you  had h it ?
Ans. Seen a piece of the wagon; yes, sir. I did not 

10  go back; I sent the fireman back and the rest of the 
crew went back.

Q u es. Y o u  rem ained on the en gin e then, did you? 
A n s. Y es, sir.

(C ross-exam in ation .)

B y  Mr. W escott:

Ques. Now, you had the conductor in the engine 
with you ?

20 A n s. Y es , sir.
Q ues.. A n d  you  had the firem an?
A ns. Y es , sir.
Q ues. A n d  w h o  else ?
A n s. T h a t  w as a ll, w ith  the engineer.
Q ues. W h a t w as the firem an doin g  ?
A n s. A t  th at tim e ?
Q ues. Y es.
A n s. I could not say.
Q ues. W h a t w as the conductor d o in g  ?

3° Ans. Sitting on the left-hand side, ringing the bell. 
Ques. How long had he been ringing the bell before 

you approached this crossing ?
A n s. W h e n  he g o t up on the en gin e  at W est Moores- 

tow n.
Ques. C om m enced r in g in g  th e  b ell there ?
A n s. N o, sir.
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Ques. H o w  lo n g  had he been r in g in g  the b ell b efore 
you approached th e cro ssin g?

A ns. T h a t  I  cou ld  not say.
Ques. W h y  did he r in g  th e bell ?
A ns. I t  is a lw a ys n atu ral after w e b low  for a cross-

ing, it is a lw a ys natural for the conductor to r in g  th e  
bell, or w h o ever is s itt in g  on th at side.

Ques. T h a t  is the reason he w as r in g in g  the b ell ?
A ns. T h a t  he w as r in g in g  th e b e ll; yes, sir.
Ques. I t  w as not because you  k n e w  it  w as a d an ger-

ous cro ssin g? i o
A ns. A  dangerous cro ssin g?
Ques. Yes.
A ns. I don ’ t th in k  it is an y  m ore dangerous than any 

other crossing.
Ques. T h a t  w as the first tim e out w ith  that train, 

w asn ’ t i t ?
Ans. T h e  first tim e out th at season.
Ques. T h e  first tim e th at season at th at hour.
A ns. Y es, sir.
Ques. W h a t tiijie o f  th e n ig h t w as it ? 20
Ans. W e ll, it  w as betw een 9.20 and 9.30.
Ques. T h a t  yo u  go t a lo n g  there ?
A ns. L e t  m e see. W e  le ft M oorestow n at 9.38.
Ques. L e ft  M oorestow n at 9.38 ?
A ns. W est M oorestow n at about 9.38.
Ques. A n d  you  g o t up to the crossing about w h at 

time ? j
A ns. I could  not say.
Ques. W e ll, h ow  far is the crossing from  W est 

M oorestown, the crossing w here L eary  was h urt ? 30
Ans. H o w  far is th at ?
Ques. Y e s ; h o w  far is it  ?
A ns. T h e  e x a ct d istan ce ?
Ques. O h, I don ’ t care; about h ow  far is it, w hether 

it is e x a ct or in e x a ct ?
Ans. A  m ile  and a h alf, I  guess.
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Q ues. Y o u  w ere g o in g  how  fast ?
A n s. T w e n ty  m iles an h ou r; tw en ty  or twenty-five 

m iles an hour.
Q ues. P re tty  good c lip , eh ?
A ns. N o ; not a v e ry  fast clip .
Q ues. T w e n ty  or tw en ty-five  m iles an hour for a 

fre ig h t tra in  a in ’ t v ery  fast ?
A n s. T w e n ty  m iles an h our ? N o, sir. E ig h t  cars is 

a ll w e had; th at a in ’ t a fre ig h t tra in ; th at a in ’ t half a 
train.

io  Q ues. H o w  m an y tim es had you  been out on that 
road before ?

A n s. W e ll, I  have been railroad in g  fifteen years next 

July.
Q ues. N o ; how  m an y tim es had you  been out on that 

road before ?
A ns. I could  not say. I  h av e  railroaded up and down 

th at road for a good m an y years. I h ave been railroad-
in g  fifteen years n ex t J u ly .

Ques. Y o u  had been over th is  crossin g  before ?
20 A ns. O h, yes; several times.

Q ues. W h a t w ere you  d oin g  ju s t  before the acci-

dent ?
A n s. S it t in g  on th e engine.
Q ues. W h a t else w ere yo u  d o in g ?
A n s. L o o k in g  out.
Q ues. W h ere  w ere you  lo o k in g  ?
A n s. L o o k in g  ahead.
Q ues. W as th e t ia c k  s tra ig h t?
A ns. S tra ig h t u n til you  g e t r ig h t to the bend there 

b y  the crossing.
Q ues. S tra ig h t as you  approach th e crossing ?
A ns. N o, sir.
Ques. Is it  crooked ?
A n s. K in d  o f  a cu rve  on th e r ig h t side.
Q ues. S o  as you  approached the crossing you could 

n ot see a n y th in g  on the cro ssin g ?
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Ans. N o, sir; it  w as a v ery  dark n igh t, b u t it w as not 
a stormy n ig h t though.

Ques. B u t it w as v e ry  dark ?
Ans. V e r y  dark  n igh t.
Ques. H o w  far ahead could you  see ?
Ans. H o w  far ahead could I see ?
Ques. T h a t  is th e  question.
Ans. I could not answ er that.
Ques. A b o u t how  far ahead, w ith  th e h ead ligh t th at 

you had, could  you  see ?
Ans. I could  not say. IO
Ques. G iv e  us an idea.
Ans. C an n ot g iv e  you  an idea.
Ques. C ould  you see a foot ?
Ans. Y es , sir.
Ques. H o w  m an y feet ?
Ans. I could not say  h o w  m an y feet; I cannot m eas-

ure, running.
Ques. C ould  you  see a hundred yards ahead o f you ?
Ans. N o, sir.
Ques. Y o u  could not ? 20
Ans. N o, sir..
Ques. N o t w ith  the h ead lig h t th at you  had ?
Ans. N o t w ith  the h e a d lig h t I had.
Ques. Y o u  could not see a hundred yards ?
Ans. N o, sir.
Ques. C ould  you  see fifty  yards ?
Ans. I cannot m easure the distance, running.
Ques. C ould  you  see fifty  yards ahead o f  you w ith  that 

light ?
Ans. I can n ot answ er th at question. 30
Ques. W h y  n ot ?
Ans. I can n ot m easure the distance, run ning.
Ques. W e ll, h av en ’ t yo u  been in  th is  business so 

many years, or years en ough, to te ll about how  far 
your h ead ligh t w ill  penetrate the darkness, and enable 
you to see th e  track  ahead o f  yo u  ?

9
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A n s. W e ll, on a straigh t track  I don’ t know  how far 

yon can see.
Ques. A b o u t how  far?
A n s. I can n ot te ll y o u ; I never m easured it. .
Q ues. D o yo u  th in k  you  can see a hundred yards? 
A n s. N o, sir.
Ques. D o you  th in k  you  could see fifty  ?
A n s.. I can n ot say.
Q ues. D o you  th in k  you  could see tw enty-five ?

Q A n s. I can not say.
Q ues. Y o u  have n ot been in  the business long enough, 

then, to enable you  to say w h eth er you could see twenty 
or tw en ty-five  yards ahead o f  th e  engine, w ith  a head-

l ig h t?
A n s. I don ’ t kn o w  w h eth er you could see twenty-five 

or fifty.
Q ues. W h y  did you  lo o k  out ahead ?
A n s. T o  see w h at th ere .is  on the track.
Q ues. A n d  you  co u ld n ’ t  see the crossing ahead of you? 
A n s. C o u ld n ’ t see the cro ssin g?

20
Q ues. Y es.
A n s. N o, sir. .
Ques. C ould  you  see L e a ry  g o in g  on the track ?
A n s. N o, sir; I  did not see him  th at n igh t; I did not 

see a n y th in g  u n til w e s tru c k  him .
Q ues. W h a t did you  see th en  ?
A ns. Seen som e o f  th e w ago n  in  the front of the 

engine.
Q ues. On the e n g in e ?
A n s. In front o f  the engine.

3°  Q ues. W h a t did you  do then ?
A n s. Stopped as soon as I could.
Ques. W h ere  did yo u  stop ?
A n s. W e ll, I suppose it  w as ju s t  before we got to that 

other crossing there.
Ques. H o w  far aw a y  w as th a t ?
A n s. It  w as a lit t le  over th e len g th  o f the train.
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Ques. A n d  y o u  had h ow  m an y cars ?
Ans. I th in k  w e had ten  or tw e lv e ; o f  course I a in ’ t 

certain; som eth in g  lik e  th at; e ig h t or ten— som ethin g 

like that.
Ques. W h ic h  is it, e ig h t or tw e lv e  ?
Ans. W e ll, I  could  not say ; I don ’ t kn o w  how  m any 

cars we had; I  k n o w  w e d id n ’ t have m an y cars.
Ques. Y o u  put on the sand and put on the brake, 

didn’ t you ?
Ans. P u t on th e air, and I .pulled open the sand lever IO 

and blow ed for brakes.
Ques. S o  a ll told you  m ade three short b low s ?
Ans. T h re e  short blow s.
Ques. Y es. N o w  don ’ t say a n y th in g  about the lo n g  

one.
Ans. No.
Ques. A ll  told, you  m ade three short b low s ?
Ans. Y e s ; b u t it  w as quite  a w h ile  after th at I made 

one short b low .
Ques. I am not ta lk in g  about the distance betw een 2Q 

the blow s; you  m ade three short b lo w s?
Ans. Y e s ; b u t it  w as a good w h ile  after I m ade that 

one lon g one th at I m ade a short one.
Ques. H ow  lo n g  after th at; a h a lf  an h o u r?
Ans. N o; a m in ute or two.
Ques. H o w  far can you  go  in  a m in ute at the rate o f 

twenty-five m iles an hour ?
Ans. H ow  far can I  go  ?
Ques. Y e s ; h ow  far w ould  you  g e t dow n the track  in  

a minute or tw o ?
Ans. W h y  a lit t le  over h a lf  a m ile.
Ques. Y o u  stopped in  about the len gth  of your train,

I understood yo u  to say ?
Ans. A  litt le  m ore than the len gth  o f the train.
Ques. Y o u  are en tire ly  accu rate about th at ?
Ans. N o, sir; not en tirely . I told you  it  w as ju st 

before w e g o t to the other crossin g there.



68

Q ues. T h e n  d id n ’ t you  g iv e  a p retty  sharp blow 
w hen  you  saw  th is fe llo w  on the crossin g ?

A ns. I did not see him . A s  soon as ever I struck 
h im  I g av e  one sharp b low  w ith  the w histle.

Ques. B u t you  d idn ’ t b low  sharp before you saw 
him  ?

A n s. N o, sir; o n ly  tw o lon g follow ed by two short.
Ques. I am  not ta lk in g  about the tw o long blasts. 

W h ere  did you  b egin  to m ak e those tw o lo n g  blows ?.
A ns. A t  th e w h istle  post, the s ign al post.

10 Q ues. H o w  far did you  see ahead o f the engine ?
A n s. Y o u  see it  as soon as you can g e t on to it.
Ques. H ow  far ahead o f  the en gin e could you see it?
A n s. T h a t  I could  not say. H ow  far could I see it ?
Ques. Y e s ; ahead o f  the en gin e  ?
A ns. I  could not say.
Ques. Y o u  saw  it  ahead o f  th e en gin e ?
A n s. Y es, sir; w e kn o w  the road and can very nearly 

locate these places.
Q ues. A in ’ t th at so, th at you  w ere ju d g in g  and not

20 lo ca tin g  th is p lace by actu al k n o w led ge ?
A n s. S ir ?
Q u es. A in ’ t th at ju s t  w h a t you  w ere doing on that 

dark and storm y n igh t, lo ca tin g  th is p lace by guess ?
A ns. It w as not a storm y n igh t.
Ques. L e av e  out the storm in g. It w as a dark night. 

A in ’ t that ju st w h at you  w ere doing, locatin g  that by 
guess ?

A n s. N o, sir; I was not gu essin g  at it; I alw ays blow 
before I get at th at crossing.

3°  Ques. Y o u  k n ew  that w as a p ik e  there travelled ex-
ten sive ly  b y  farm ers at n ig h t?

A n s. Y es, sir.
Q ues. A n d  th at there w as danger o f  them being 

c a u g h t there ?
A n s. T h e re  is dan ger in  every  crossing.
Q ues. W ell,' th at one you  k n ew  w as frequently
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travelled b y  farm ers at n ig h t, co m in g  hom e from  and 
go in g  to m arket, d id n ’ t y o u ?

A ns. Y es, sir.
Ques. D id  you  h av e  that in  m ind w hen  you  ap-

proached th at crossing ?
Ans. N o, sir. I k n ew  I had to b low  at that cross-

ing.
Ques. W h at you  did h av e  in  m ind w as to catch  y c u r  

w histle post e x a c tly  at th e r ig h t tim e, d id n ’ t you, at 
that crossing ? -

A ns. N o, sir. 101
Ques. Y o u  had th at in  m ind ?
Ans. N o, sir; D d id n ’ t h ave it in m ind.
Ques. T h e n  h ow  are you enabled to say that you  did 

it?
A ns. W e ll, I  d on ’t  kn ow  as w e put e v e ry th in g  lik e  

that in our m inds.
Ques. W e ll, you  volun teered  the statem ent here a 

moment ago  that you  w atch ed  carefu lly  w here you r 
sign-post was.

Ans. N o, sir; I did not say  I w atched carefully. 20
Ques. B u t you  saw  it  ?
A ns. Y es, sir; I saw  it.
Ques. W h e n  you  w en t b y  the n ex t n ig h t did you  see 

it?
Ans. D id n ’ t go  b y  the n e x t n igh t.
Ques. W h e n  you  did go  b y  the n ex t tim e did you  see 

that post ?
Ans. I could  not te ll  yo u  that.
Ques. A l l  you  can te ll us is th at n ig h t you  saw  it; 

the n ig h t o f  the acciden t you  saw  it ? 3c
Ans. W e ll, it  is p retty  hard to pass them  w ith ou t 

seeing them .
Ques. W e ll, do you  som etim es pass them  w ith o u t 

seeing th em  ?
A n s. W e  do pass them  som etim es, I suppose; yes, 

sir.

Naw Jersey citate Libiaty
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Q ues. Y o u  suppose som etim es you  pass them  without 
seein g  th em  ?

A n s. Y es.
Q ues. D o y o u  som etim es approach a crossing without 

b lo w in g  ?
A n s. W e ll, som e crossings w e don ’ t b low  for.
Q ues. Y o u  k n o w  the la w  requires you to do it, don’ t 

yo u  ?
A n s. E ith e r  the w h istle  is b lo w n  or the bell is rung; 

the law  says that, I b e lieve
10 Q u es. D o you  som etim es approach a crossing without 

r in g in g  the b e ll ?
A n s. N o, sir.
Ques. N ev er ?
Ans. I have never, in my recollection, gone over a 

crossing without having the bell rung or blowing the 
whistle.

Q ues. It don ’ t m atter how  storm y or dark  it is, you 
a lw a ys  h ave that w h istle  b lo w n  or the b ell ru n g ?

A n s. T r y  to ; yes, sir.
20 Q ues. D o yo u  a lw a ys succeed in d o in g  it  ?

A ns. I don ’ t ever reco llect o f g o in g  over any.

E d w a r d  Ma x w e l l , sworn.

B y  M r. G rey :

Ques. What is your business?
A ns. C onductor, P e n n sy lv an ia  R ailroad.
Ques. W ere you  th e con ductor o f  th e  freigh t train 

w h ich  collided  w ith  Mr. Leary^s w agon  in June, 1891,
3°  at the L o n g  C rossin g ?

A n s. Y es, sir.
Q ues. D o you  rem em ber the acciden t ?
A n s. Y es, sir.
Ques. W h ere  w ere you  on the train  at the tim e the 

accid en t h ap p en e d ?
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A ns. S it t in g  on the left-hand side o f  the en gin e 
room ,,on the fron t,p art o f  the box.

Ques. W ere  yo u  d o in g  a n y th in g  ?
A ns. R in g in g  th e bell.
Ques. W as there an y other sign al besides the bell 

g iven  before you  g o t to th at cro ssin g?
A ns. Y es, sir.
Ques. W h a t w as that ?
A ns. C rossin g s ig n a l; tw o lo n g  and tw o short blow s.
Ques. W h o  was firem an ?
A ns. U lysses W ells. IO
Ques. D id  you  see the teaui w h ich  was stru ck  that 

n ig h t?
Ans. Seen it  ju s t  as it cam e out from  under the en-

gine.
Ques. W as the train  stopped ?
A ns. Y es, sir.
Ques. A fte r  the acciden t happened ?
A ns. Y es , sir.
Ques. D id you  go  b ack  ?
A ns. I g o t o ff ju st as soon as it g o t slow ed enough so 20 

I could g e t off, and w en t b a ck  and took th e  flagm an 
back to protect the train.

Ques. D id  you  see M r. L e ary  ?
Ans. I  did, after I g o t b a ck  there.
Ques. N ow , did, he h ave any conversation w ith  you ?
A ns. N o t w hen  I w en t b ack , he d id n ’ t. H e w as-un-

conscious.
Ques. D id  he recover h is consciousness after th at?
Ans. N o t u n til we lifted  him  up on the flat car.
Ques. W e ll, after you  lifted  him  up on the flat car 30 

did you h ave an y  ta lk  w ith  him  at a ll ?
A ns. Y es, sir.
Ques. W h a t did you  say  to him  or w h at did he say  to 

you ?
Ans. H e d id n ’ t k n o w  a n y th in g  about w here he w as 

or w hat happened. I asked h im  w here he w as hurt.
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T h e r e  w as som e lit t le  blood on h is face. A n d  when I
first w en t b a ck  to h im  I fe lt h is pulse to see w hether he
w as dead or n ot. H e  w as w rapped up in  a blanket,
ly in g  on h is  side, or w ith  th e  b la n k e t around him , lying
on h is  side. I took  th e  b la n k e t off o f  h im  and felt his
pulse and found there w as life  there yet, and as soon as
th e  m en g o t b a ck  I sent the flagm an to the farm house
above th e  crossing, to the east o f  th e crossing, to get
som ebody to look  after th e horses, and I  got him  up on
a flat car and m ade h im  as com fortable as I could on the
cush ion , and bathed his head w ith  w ater, and he came 

io ’
to. 1 - 1

Q ues. A fte r  he cam e to did you  ta lk  to him  about
w here he had com e from ; and w h eth er h e had been to 
M oorestow n, and w h at he had done there, or anything 

o f  th e sort ?
A n s. Y e s ; the first w ord he said w hen  h e cam e to he 

w an ted to k n o w  w h a t w as the m atter. I  told him he 
had been h it b y  the train . I asked h im  w here he came 

V from , and w here he b elon ged ; he d id n ’ t te ll me right 
a w a y — he could  not; it  w as o n ly  betw een gasps that he 

20 w as ta lk in g , and after a w h ile  I told h im  w e w ould run 
v e ry  slow  to M oun t H o lly ;  I th o u g h t I w ould  get him a 
doctor there sooner than an yw h ere  else; and w e started 
off, and ran, I suppose, about ten m iles an hour from 
there to M oun t H o lly , and on the w ay  up w e got. to 
ta lk in g  ; he cam e to h is  senses, and he said he had been 
to P h ilad e lp h ia  th a t day, and had been drin kin g; he 
had stopped on h is road at M oorestow n and took a 
couple more, and k n o w in g  there w as no trains to come 
across, he laid  dow n on h is w agon  and w en t to sleep, 

3°  and he d id n ’ t k n o w  an y m ore u n til I w as ta lk in g  to him.
Q ues. W as there an y h ead lig h t on the engine that 

n ig h t ?
A ns. Y es, sir.
Q ues. W as it  lig h te d  ?
A n s. Y es, sir.

R ecess u n til 2 P. M .
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T ria l o f  the cause resum ed at 2 P. M.

Ed w a r d  Ma x w e l l , recalled.

By Mr. G re y :

Ques. Y o u  k n o w  th e tra ck  a lo n g  there, do you  ?
Ans. Y es, sir.
Ques. I sh ow  you  a litt le  m ap here; it  has been show n 

to several o f  the oth er oth er w itnesses. Mr. L e ary  de-
scribes it. T h is  y e llo w  is th e tu rn p ike, and that red or 
pink is the railroad. N ow , the railroad track  runs dow n 10 
like this and crosses at th at crossing, w h ich  is the place 
in question, and ^oes on tow ards H artford. T h a t  is 
north, the upper part, and th is is south, th is  is w est and 
this east. Y o u  say th e h ead lig h t o f the en gin e w as lit  
that n igh t ?

Ans. Y es, sir.
Ques. N ow , could a person ap p roach in g  that crossing, 

or that space there fifteen or tw en ty  feet from that cross- 
ing, i f  he looked  out to h is  left tow ards M oorestown, 
have seen the h ead lig h t on that en gin e that n ig h t?  20

Ans. Y es, sir.

Cross-exam ination.

By Mr. W escott:

Ques. W ere there a n y  other lig h ts  th at he could have 
seen ?

Ans. N o t very  han dy.
Ques. W ere  there an y  others at a ll th at he could have 

seen ? 3c

Ans. T h e re  w ere som e on the r ig h t hand side o f  the 
road; e lectric  lig h ts  on the r ig h t hand side o f the road, 
not w ith in  the lin e  o f  the railroad.
’ Ques. H o w  far from  the railroad are th ey  ?

Ans. T h ir ty  feet.

Ques. A n d .ru n  a lo n g  paralle l w ith  the railroad ?
10
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A n s. Y es , sir. I t  w as fu rth er up the road.
Q ues. H o w  h ig h  from  the ground, about, were 

th ey  ?
A n s. A b o u t tw e lv e  feet, or ten feet.
Ques. T h e se  e lectric  lig h ts  ?
A n s. Y es, sir.
Ques. W e re n ’ t th ey  on poles ?
A n s. Y es, sir.
Ques. N ow , you  w en t b ack  to see w hat had hap-

pened, d id n ’ t y o u ?
10 A n s. I jum ped o ff as soon as I could.

Q ues. Y o u  w ent b a ck  to  see w h a t happened ?
A n s. Y es , sir.
Ques. A n d  you found L e a ry  unconscious, lying on 

th e ground ?
A n s. U ncon scious, ly in g  on his w agon  seat.
Ques. H e w as ly in g  on h is  w agon  ?
A n s. O n his w agon  seat.
Ques. W h ere  w as th e seat ?
A n s. L y in g  on th e ground.

20 Ques. W h ere  w as the rest o f  the w agon  ?
A ns. B ro k en  up.
Q ues. S o  th a t the o n ly  th in g  th at w as left whole was 

the seat ?
A n s. W e ll, part o f  the w agon w asn ’ t a ll in pieces; 

it  w as b roke up.
Ques. T h e  w agon  w as m ashed up generally, 

w asn ’ t it  ?
A ns. Y es, sir.
Q ues. Y o u  stru ck  him  plum b, d idn ’ t you, just about

3 ° am idsh ips?
A n s. W e ll, the horses or m ules ju st cam e out on the 

left-hand side o f th e w agon ; I seen som e dark object 

com e out.
Q ues. Y o u  saw  the m ules, and you  saw  the wagon, 

too ?
A ns. N o ; I d idn ’ t see a n y th in g  o f  the w agon.
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Ques. N o r th e h orses?
Ans. T h e  m ules. T h e re  w as no horses about it.
Ques. W e ll, w h a te v e r  th ey  w ere— and you  stru ck  the 

wagon about m idw ay, yo u  th in k  ?
Ans. S tru c k  it  about the fron t w heels, I  guess.
Ques. S tru c k  h er about th e fron t w heels ?
Ans. Y es, sir.
Ques. H o w  w as the seat on the grou n d ; how  w as it 

located ?
Ans. W e ll, it  w as ly in g  about tw en ty  feet east o f  

the crossing, and about tw e lv e  or fourteen from th e io  
track.

Ques. A n d  w as separated from  th e  rest o f  the w agon ?
Ans. N o ; the w h o le  business a ll laid  there together, 

pretty m uch ; som e on one side and som e on the other.
Ques. A l l  tu m b led  there together.
Ans. Y es, sir.
Ques. W as the seat in  its p lace over the w heels ?
Ans. N o, sir.
Ques. D id th is  m an seem  to be tied to h is seat—  

lashed to it  ? 20
Ans. N o ; ju s t  ly in g  there.
Ques. J u st com fortab ly  ly in g  on the seat?
Ans. N o ; he w asn ’ t ly in g  com fortably on the seat.

He was on the seat.
Ques. N ow , did you  see an y b la n k e t ?
Ans. Y es, sir.
Ques. W h ere  w as th at ?
Ans. O ver him .
Ques. O ver h im  ?
Ans. O ver th e m an ; yes, sir. 30
Ques. I t  w as not w rapped around h im  ?
Ans. W e ll, it  w as k in d  o f  w rapped around h im ; I had 

to pull it  to g e t it  aw ay  from  him .
Ques. D id  you  see a n y th in g  else ?, ,
Ans. W h a t else are yo u  sp eak in g  about; w h at else do 

you m ean ?
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Ques. Anything at all that you saw there beside the 
man and the blanket, and him sitting on his seat or 
lying on the seat ?

Ans- The mules.
Ques. Where were the mules ?
Ans. Tied up in a bunch. One was standing up and 

the other was lying down tangled up in the harness.
Ques. Was the harness pretty well broken up ?
Ans. No, sir; not until I cut them. I cut them to

IO relieve the mules to get them up on their feet.
Ques. There seemed to be a great deal of confusion 

there between the mules and the wagon, and the gears 
and all, with the exception of Leary, and he was com-
fortably straightened out ?

Ans. No, not comfortably. He was lying on the 
seat.

Ques. Well, lying on the seat?
Ans. He was not comfortable. He couldn’t be com-

fortable there.
20 Ques. Well, he was unconscious ?

Ans. Yes, sir.
Ques. You have no reason to suppose a man is not 

comfortable when he is ill a state of unconsciousness, 
eh ? •

Ans. I don’t think so.
Ques. And what did you do with him ?
Ans Who ?
Ques. With Leary ?
Ans. Made him as comfortable as I could on a flat car, 

on a cushion, raised his head up, and bathed his head.
 ̂ Ques. Could you make him any more comfortable by 

taking him off the seat, where he was lying, wrapped 
up in the blanket ?

Ans. It is natural to suppose you would.
Ques. Were his clothes torn any ?
Ans. That I could not say.
Ques. Was he bleeding ?
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Ans. Som e blood on h is face.
Ques. D id  you see w here he w as cu t ?
A ns. N o, sir.
Q ues. A  good deal o f  blood on h im  ?
Ans. N o, sir.
Ques. V e ry  pale, w asn ’ t h e ?
A ns. N o, sir; he w asn ’ t very  pale.
Ques. W as not p ale?
Ans. N o, sir.
Ques. W e ll, did he h av e  the b rig h t flush o f  health on 

his ch eek  w hen  you  looked  at him  ? IO
A ns. I could  not te ll a n y th in g  about th at in  the 

n ight w ith  th e  litt le  lam ps w e had.
Ques. N ow , he w as unconscious a ll th is tim e?
Ans. U n til w e put h im  in  the flat car; yes, sir.
Ques. Y o u  b ro u gh t h im  to b y  b a th in g  him  w ith  cold  

w ater ?
Ans. I supposed I fetched him  to, or he cam e to h im -

self, one or the other. I bathed his head w ith  cold 
water.

Ques. W h ere  w as h e w hen  you  held  the conversation 20 
with him  th at you  h ave testified a b o u t?

A ns. D y in g  on a cushion on a flat car.
Ques. W h o  w as there ?
Ans. T h e re  w as tw o o f  m y brakem en and the flag-

man and th e  train  dispatcher.
Ques. A l l  there w ith  him  at that tim e ?
Ans. Y es.
Ques. A l l  con versin g  w ith  him  ?
Ans. Y es, sir; a ll s ittin g  r ig h t around him .
Ques. W as he d ru n k ?  30
A ns. W e ll, I don ’ t k n o w  a n y th in g  about that. H e 

smelled o f  liquor, th at is a ll I could  say; I co u ld n ’ t say 
w hether he w as d ru n k  or not.

Ques. D id  he ta lk  in te llig e n tly  ?
Ans. P a rtly  so; yes sir.
Ques. P a rtly  so ?
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A n s. Y es , sir.
Q ues. T e l l  us w h a t he said. F irst, w ho began the 

con versation  ?
A n s . W e ll, th e first w ord h e  said w as, “ W here am

I ?”
Q ues. W h o  b egan  the conversation ?
A n s. T h a t  is the first w ords he said.
Q ues. * ‘ W h ere am I ?’ ’
A n s. Y es, sir.

io  Q ues. T h e n  w h o  spoke first ?
A n s. I asked him  how  bad he w as hurt, and he 

d id n ’ t m ake no answ er for a m in ute; then he went 
aw ay  again.

Q ues. W e n t out o f  his m ind again.
A n s. Y e s ; k in d  o f  sh ut his eyes.
Q ues. T h e n  h o w  lo n g  w as he com in g  back to con-

sciousness ?
A n s. A  m in ute or tw o; I suppose a m inute.
Ques. T h e n  -who started the conversation ?

20 A n s. H e  did then, and said, “ O h, m y b a ck .”  I 
asked him  w here he w as h u rt and how  he was hurt, and 
w here he fe lt bad at.

Q ues. D id  you  ask h im  a ll these questions together?
A ns. Y es, sir.
Q ues. W h a t did he say  ?
A n s. In  h is ta lk  ?
Q ues. W h a t else did he say ?
A ns. T a lk e d  a ll th e w ay  to M t. H o lly  afterwards.
Ques. N o ; b ut w h at did he say after he said, “ Oh, 

m y b a ck  ?’ ’
A n s. Said  h is b ack  w as hurt.
Q ues. A n y th in g  else ?
A n s. I can not rem em ber w ord for w ord w h at he said. 

I asked him  then w here he had been.
Q ues. T h e n  he did not say  a n y th in g  further, and you 

ask ed  h im  the question, w here he had been ?
A n s. N o, w e k ep t on ta lk in g  there.
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Ques. H e did ? '
Ans. N o, I asked h im  w here he had been.
Ques. A fte r  he said his b ack  h u rt h im  he q uit ta lk -

ing, did he ?
A ns. Y es, sir.
Ques. T h e n  you  asked him  w here he had been ?
Ans. Y es, sir.
Ques. D id  he g e t unconscious again  ?
A n s. N o, sir; not after that.
Ques. W h a t did he say w hen  you  asked him  w here IO 

he had been ?

A ns. Said  he had been to P h ilad elp h ia, and said he 
had been d rin k in g.

Ques. D id  he say th at ?
Ans. Y es, sir.
Ques. H e said he had been to P h ilad e lp h ia  and had 

been d r in k in g ?
Ans. Y es, sir; and th at he had stopped at Moores- 

town and g o t a coup le  more, and got up on h is w agon 
and laid  dow n, k n o w in g  there w as no m ore trains to 3C> 
come up u n til late  he w en t to sleep, and he didn ’ t 
know  n o th in g  u n til he kn ow ed w here he was.

Ques. D id he say  a ll th at w ith o u t you r a sk in g  him  
any questions ?

Ans. A fte r  I asked him  w here he had been.
Ques. T h e n  w hat else did he say ?
Ans. W e  let him  lie  in  q u iet again. I  told the boys 

we had b etter not bother him .
Ques. W h y  did you  let him  lie  q u ietly  after he said 

that ?
Ans. I th o u g h t the m an w as suffering enough w ith -

out b ein g  bothered.
Ques. D id he w an t to ta lk  a n y  after th at ?
Ans. H e  ta lk ed  after he got to M t. H o lly ; yes, sir.
Ques. W h a t did he say  then ?
Ans. S a id  a good m an y th in g s there.
Ques. W h a t?
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A n s. I  could not say because I  w asn ’ t there.
Q u es. Y o u  w ere not th ere?
A n s. N o ; I le ft h im  in  ch arge o f  the train  dispatcher.
Q ues. Is th at a ll you  heard h im  say, w h a t you  stated 

to  the ju r y  ?
A n s. H e  m ay h ave said a few  w ords more.
Q ues. W h a t w as it ?
A n s. I could  not say ; I cannot ca ll them  to m ind now.
Ques. D id n ’ t he ta lk  a ll th e w ay  to M t. H o lly ?

A n s. Y es, sir; o ff and on.
IO Q ues. N o t all the w ay  ?

A n s . W e ll, he ta lk ed  on and o ff or o ff and on. I had 
m y business to attend to and I could not stay  w ith  him 

a ll th e  tim e.
Ques. W h en  you  w ere w ith  him  w h at else did he say 

besides w hat you  h ave told us ?
A n s. T a lk in g  about h is w ife ; w h at h is w ife would 

th in k  about it.
Ques. W h a t did he say about th at ?
A ns. S a id  his “ poor w ife”  and he d idn ’ t kn ow  how 

th e y  w ould  g et a lon g, and such th in gs as that, with 
him  in  the condition he was.

Ques'. C an not you  repeat a lit t le  m ore e x a ctly  what 

he said ?
A n s. I can n ot draw  it  to m y m em ory; it is too far 

back .
Ques. W h a t is too far b ack  for you  to rem em ber ?
A n s. N o ; it  is not too far b a ck  for me to remember 

som e th in gs.
Q ues. W h a t is it th at it is not too far b ack  for you 

to rem em ber?
A n s. A s k  m e the question and I w ill tell you the 

conversation.
Q ues. W e ll, you  can te ll the conversation  he had 

w here he said h e g o t d ru n k  and laid  h im self up on the 
seat and did not kn o w  a n y th in g ; you  rem em ber that ?

A n s. Y e s ; because it  w as m y business to find that 

out.
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Ques. W h o  m ade it  you r business to find th at ou t ?
Ans. B ecau se it  is custom ary, i f  a n y  one gets  hurt, 

to get all the in form ation  y o u  can in  regard to a th in g  
of that kind .

Ques. D o  yo u  g e t in form ation  as to w hose fau lt it  is ? 
Are you in stru cted  to do th at ?

Ans. Y es, sir.
Ques. D id  yo u  u n d ertake to find out w hose fau lt it  

was on th is occasion  ?
Ans. D id n ’ t h av e  an y  a n x ie ty  to find out w hose fau lt 

it was. IO
Ques. Y o u  k n ew , d id n ’ t you ?
Ans. Y es , sir.
Ques. D id  you  ever k n o w  a case w here you  did not 

know w hose fau lt it  w as ?
Ans. N o, I don ’ t kn ow  as I ever kn ow ed o f a case 

where there w asn ’ t n obody to blam e.
Ques. D id  you  ever k n o w  a case w here you  did not 

know, the v e ry  in stan t the acciden t happened, w hose 
fault it w as ? In  other words, th at it  w as not the fau lt 
of the railroad ? D id  you ever k n o w  a case o f  that 20 
kind?

Ans. I don ’ t k n o w  as I  have.
Ques. Y o u  h av e  k n ow n  o f a good m an y cases, h aven ’ t 

you, o f acciden t ?
Ans. Y es, sir.
Ques. A n d  in  a ll o f  them  you  have alw ays kn ow n  

that it w as never the fau lt o f  th e railroad ?
Ans. Oh, no.
Ques. D o you  recall a n y  case w here you  k n ew  it was 

the fault o f  the railroad ?
30

Ans. I can n ot recall them .
Ques. Y o u  never w ere in  them  ?
Ans. N o t in  th at case I w asn ’ t.
Ques. W ere  you  ever in  an y case w here it w as your 

fault ?
11
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A ns. I don ’t  th in k  it  is proper for me to answer that 
question.

Ques. W ell, k n o w in g  th at it  w as not your fault, 
w hat w as your m otive in  try in g  to put it on Mr. Leary 
an y  farther ?

A ns. D id n ’ t have any m otive  at a ll to put it on to 
him .

Q ues. Y o u  can n ot d istin ctly  te ll any conversation, 
the w ords o f  it, excep t that w h ich  he gav e  you about 
his g o in g  to P h ilad e lp h ia  and g e ttin g  d ru n k and wrap- 

10 p in g  h im se lf in the b lan k et ?
A n s. T h a t  is a ll I can rem em ber.
Q ues, D id you  m ake a report o f  th at to the com-

p an y ?
A n s. Yes, sir.
Q ues. W h e n ?
A n s. T h e  n e x t day after the accident.
Q ues. H ad you  been in terview ed  b y  any o f the rail-

road people before you  m ade the report ?
A n s. N o, sir.

20 Q ues. H ow  did you  m ake the report ?
A n s. I h ave a regu la r  form  to m ake it on.
Q ues. W here is th at ?
A ns. In th e su p erin ten d en t’ s office, I suppose.
Ques. W h ere  is Mr. U lysses W ells , the fireman.
A n s. W h ere  is h e ?
Q ues. Is he here?
A ns. Y es, sir.
Q ues. H ow  m an y blow s o f th e  w h istle  w ere given?
A ns. T w o  lo n g  and tw o  short approaching that 

30 crossing. T h e  brakes w ere blow ed r ig h t after we hit 
the w agon , and the brakes w ere blow ed before we 
stopped again.

Ques. So  there w ere s ix  blasts o f the w histle  ?
A n s. S ix  blasts o f  th e w h istle  g iv e n  around that 

crossing.
Q ues. H ow  m an y b lasts after you  got over ?
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Ans. T w o  after w e g o t over, one w hen w e h it the 
wagon and one afterw ards. T h e y  w ere blow ed pretty  
near in succession, c a llin g  the m en ’ s attention  th at w e 
wanted to stop q u ick .

Ques. D an ger sign als, w eren ’ t th e y ; w h at th ey  call 
danger sign als ?

Ans. N o, sir; th is is o n ly  in  a m atter w here you w an t 
to stop short.

Ques. W e ll, a good deal lik e  danger sign als, short, 
quick blasts ?

Ans. I don ’ t k n o w  w h at you  call danger signals.
Ques. W h y , w hen  you  see an obstruction  on the track  

ahead o f  you, such  as a team , or a horse or c o w ,— is there 
not a sign al th at yo u  g iv e  to attract your attention  ?

Ans. Yes.
Ques. W h a t do you  call that, a danger sign al ?
Ans. T h a t  is a sign al to be b low n  for a n y th in g  to get 

out o f the w ay.
Ques. W e ll, it  is a short, q u ick  blast ?
Ans. T w o  or three o f them .

20
Ques. T w o  or three or h a lf  a dozen, ju st to su it y o u r-

self about th at ?
Ans. Y es, b ut w hen  you  b low  the brakes it  is som e-

thing else.
Ques. I f  you  are r ig h t on to a m an or w agon  on a 

crossing and h a v e n ’ t time, to g iv e  h a lf  a dozen short 
blasts, you g iv e  w h atever you  can, one or two, don’ t' 
you ?

Ans. W e  g en era lly  b low  th e brakes then.
Ques. N o ; b ut i f  you  are ap proachin g a crossing and 

see a man r ig h t ahead o f  you  and h av e n ’ t tim e to g iv e  8C 
half a dozen blasts, yo u  w ould  g iv e  one or tw o, w ou ld n ’ t 
you?

Ans. I suppose w e w ould.
Ques. A n d  tw o w as a ll the num ber g iv e n  in this 

case?
Ans. T h e re  w as none g iv e n  in  this case.
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Ques. D id n ’ t  y o u  g iv e  tw o  lo n g  and tw o short ?
A ns. Y e s ; the regu la r  crossin g sign al.
Q ues. I am  not ta lk in g  about the regu lar crossing 

sign al. Y o u  h av e  told  us th at several times. Now, 
you  w ere on the e n g in e  r in g in g  th e  bell ?

A n s. Y es, sir.
Q ues. R in g in g  it  hard , w eren ’ t you  ?
A n s. N o th in g  extra.
Q ues. R in g in g  it loud enough to attract people’s at-

ten tion  ?
10 A n s. Y es, sir. T h a t  is custom ary.

Q ues. W h ere  did you  b egin  to r in g  th is bell ?
A n s. I  suppose som ew heres about the grave l pit.
Q ues. D id n ’ t you  b egin  up at M oorestow n?
A ns. N o, sir.

. Q ues. H ow  far w as the g ra ve l p it from  the crossing?
A n s. I suppose about tw o hundred yards.
Q ues. D id you  lo o k  out before you g o t to the gravel 

p it ?
A n s. Y es, sir.

20 Q u es. A n d  th at is w here you  began  to r in g  the bell?
A n s. A fte r  he w as done b lo w in g  the w histle.
Q ues. I d id n ’ t ask  you a w ord about that. I asked 

you not w h en  he began  b lo w in g  the w histle; but 
w h eth er you  did not b egin  r in g in g  th at bell righ t at the 
g ra ve l p it, tw o hundred yards aw ay  from  the crossing; 
th at is w h at I said. N ow , i f  I understand your unre-
sponsive answ er to m e, you  w an t it  to be understood 
th at you  w aited  u n til th e lo n g  b last o f  the w histle was 
b low n  and then you  took up t h e . bell r in g in g  right at

30 th at point, don ’ t you  ?
A n s. I did not say e x a c tly  w here.
Q ues. W e ll, th at is w h a t I  understood you to say.
A ns. Y o u  m isunderstood me.
Ques. T h e n  there w as an in terva l betw een the blast 

o f  the w h istle  and the r in g in g  o f  th e b ell ?
A ns. Y es, sir. N o, not betw een the b low in g  of the
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w histle and th e r in g in g  o f  th e bell. I f  you  w ill  ask m e 
a question so I w ill  understand it  I w ill  answ er it.

Ques. N ow , first you  b lew  a lo n g  b last o f  the w h istle  ?
A ns. T w o  lo n g  and tw o  short.
Ques. T h e n  took up the r in g in g  o f  the bell ?
A ns. Y es, sir.
Ques. W as there an in terval betw een the last short 

blast and the r in g in g  o f  th e bell ?
A ns. N o, sir.
Ques. N o t at a ll ? I0
Ans. N o, sir.
Ques. S o  you r p o in t was, in the perform ance o f y o u r  

duty, to w ait u n til the last short blast o f  the w h istle  
and then im m ed iately  to com e in w ith  the r in g in g  o f  
the bell, w as it?

Ans. Y es, sir.
Ques. A n d  that w as to cover th e statutory  rules, 

wasn’ t it  ?
A ns. Y es, sir.
Ques. A n d  you had th at in  y o u r m ind at the tim e, 2o  

hadn’ t you  ?
A ns. W e  a lw ays do h ave it  in  m ind.
Ques. D id n ’ t you  h ave it  sp ecia lly  in your m ind 

that n ig h t ?
A ns. N o, sir;
Ques. Y o u  k n e w  th at i f  you  did not r in g  the bell and 

blow  the w h istle  co n tin u ou sly  for three hundred yards 
you w ould be at fau lt, d id n ’ t you  ?

Ans. O h, w e don’ t often p ick  it  up rig h t aw ay, and 
often tim es w e do. i 3c

Ques. T h e n  there are occasions w hen you  don?t h ave 
a continuous b last o f  th e w h istle  and a r in g in g  o f  the 
bell; there are such cases ?

A ns. O h, yes; such  cases often happen.
Ques. M ig h t not th is  h ave been one o f  those cases ?
A ns. N o, sir.
Ques. D id  you  see the g ra v e l p it ?



86

io

20

3°

A n s. Y es, sir.
Q ues. Ivooked out and saw  it  ?
A n s. Y es, sir.
Ques. D id  you  h ave it  in  yo u r m ind ? W ere you on 

th e  lo o k -o u t for it, too ?
A n s. N o, sir; a lw ays look a lo n g  th e road w henever I 

am  on th e en gin e; I g e n e ra lly  look  around to see what 
is to be seen.

Q ues. N o m atter how  d ark  the n ig h t is ?
A n s. It  w as not so a w fu l dark th is n igh t.
Q ues. It  w as not a d ark  n ig h t?
A n s. N o, sir; not so o v erly  d ark ; it  had been storm-

in g  th rough  the day, and cleared up; there w as no moon 
out.

Q ues. W ere  the stars sh in in g  b r ig h tly  ?
A ns. I th in k  th ey  w ere; not b rig h tly , b ut they were 

out.
Q ues. W e ll, th ey  were sh in in g  d im ly  ?
A n s. Y es, sir.
Q ues. A n d  try in g , seem in gly, to peep out o f the 

clouds ?
A n s. Y es, sir; it  w as c lea rin g  off.
Q u es. D id you  w atch  the stars as you  w ere approach-

in g  the crossin g ?
A n s. N o, I don ’ t kn o w  as I did.
Q ues. T e l l  us a ll you  did look  out for or did see as 

y o u  approached the crossing ?
A n s. W e ll, w e look  out ahead and look around.
Ques. W e ll, te ll us the objects w h ich  yo u  saw ?
A ns. I d on ’ t say th at I saw  a n y th in g  in  particular.
Ques. U n til you  neared th e g ra ve l p it  ?
A n s. W h y , certa in ly ; an y  m an w ould  see that if  he 

looked  out.
Q ues. W hat else did you  see ?
A ns. T h e re  w as n o th in g  else to be seen.
Q ues. N o th in g  b ut the grave l p it ? D id n ’ t you see 

th e  b lo w in g  post ?
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A ns. N o, sir; it  was n ot on m y  side o f  the engine.
Ques. W e ll, th at is th e o n ly  reason you did not see it?
A ns. I suppose so; yes, sir.
Ques. D id  you  see th e crossin g ?
A ns. I  seen it  w hen w e com e to it; yes, sir.
Q ues H o w  far aw a y  did you see th e crossin g ?
A ns. W e ll, I co u ld n ’ t say exactly .
Ques. A b o u t?

Ans. I  d id n ’ t pay an y  p articu lar attention  how  far 
away it  w as u n til w e h it the w agon.

Ques. Y o u  saw  the crossing before you  h it the w agon, j q  
did you ?

A ns. Y es, sir.

Ques. Y o u  did see that crossin g before you  h it the 
w agon ?

A ns. Y es, sir.

Ques. A n d  yet you  did not see the w agon ?
Ans. N o, sir.
Ques. T h a t  is true, is it  ?

Ans. Y es, sir; th at is w h at I am here for, to tell the 
truth.

2 0
Ques. D id  you  see an y m ules w hen you  saw  th at 

crossing ?

A ns. W e ll, not u n til th ey  com e out from  under the 
engine; in  fron t o f th e engine.

Ques. W e ll, yo u  w ere on th e  sam e side o f the engine 
that D eary was, w eren ’ t you ?

A ns. I  w as after h e g o t hit. H e was d riv in g  down 
the other side o f  th e engine.

Ques. H o w  far ahead can you  see w ith  a h ead ligh t ?
Ans. T h a t  all depends on circum stances.
Ques. W e ll, under the circum stances o f  that n ig h t 

when the stars w ere en d eavorin g  to peep out o f  the 
clouds ?

Ans. I  could  not say ; I  could not m easure th e dis-
tance in a case o f  th a t kin d .

Ques. C an not yo u  g iv e  us som e ju d g m en t ?
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A n s. S om etim es you  can see the le n g th  o f  three tele-
gra p h  poles; som etim es tw o; som etim es one, and some-

tim es a h a lf  a one.
Ques. W e ll, h ow  about a n ig h t l ik e  th a t ?
A n s. It  is accord in g  to h ow  the h ead ligh ts  are burn-

in g ; som e burn good and som e burn dim .
Q ues. W as not th is a good one ?
A n s. I could  not say.
Q ues. W a sn ’ t th at a v e ry  good one ?
A n s. C an ’ t  say.

i o  Ques. D id  you  see it  a t a ll ?
A n s. Y es, sir.
Q ues. D o n ’ t you  th in k  it  w ould  be safe to say that 

yo u  could see at least one hun dred yards ahead o f the 
h e ad lig h t you  had th at n ig h t ?

A n s. I could  not say. I t  w ould  not be safe to say 
w h at I could  not vou ch  for.

Q ues. W e ll, you  could certa in ly  see fifty  yards?
A n s. I told you  before I  cannot say, because I could 

not say it  and say  th e truth.
20 Q ues. W e ll, is it not th e truth  th at you  were not 

lo o k in g  ahead at a ll ?
A n s. O h, no; it is not.
Q ues. Y o u  w ere lo o k in g  ahead and sidew ays too, 

w a tch in g  th e g ra v e l p it and a n y th in g  else you  could 
see, and the cro ssin g  and an ybod y th at m ig h t get on it?

A n s. Y es, sir.
Ques. A n d  k n e w  you w ere ap proachin g that cross-

in g ?
A n s. O h, yes; k n e w  the road.

o0 Q ues. W e ll, now , you  a lw a ys  eith er have the bell 
ru n g  or th e w h istle  b low n  w hen  yo u  approach the 
crossing, don ’ t you, in v a r ia b ly ?

Ans. T h a t  is th e en g in eer’s lookou t.
Q ues. I m ean w hen  you are th ere?
A n s. W h en  I am  in  the en gin e  I  g en erally  rin g the 

b e ll w hen  I am s ittin g  on th a t side; yes, sir.
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Ques. D o yo u  rem em ber w h at the other fe llow  w as 
at?

Ans. T h e  firem an ?
Ques. Y es.
Ans. I th in k  he had ju s t  g o t up from  firin g  and 

started to sit on th e b o x ; he had ju s t  been dow n p u t-
ting in coal or so m eth in g  o f the kin d . B u t a case o f 
that k in d  w e don’ t p ay m uch atten tion  to w h at the rest 
are doing.

Ques. T h e re  is one th in g  you  kn o w  th ough , th at 
you a lw ays kn ow , and th at is th at you  g iv e  the proper 10 
signals ?

Ans. W e ll, th a t is w h a t w e g e t paid for.

By Mr. G re y :

Ques. O n  w h ich  side o f  the en gin e w ere you  s itt in g ?
Ans. O n the le ft hand side.
Ques. On w h ich  side o f  th e en gin e w as the gravel 

pit?
Ans. O n th e  left hand side.

20

F r a n k  R i c h t e r , sworn.

By M r. G re y :

Ques. W h e re  do you  reside ?
Ans. C am d en .
Ques. W h a t is you r business ?
Ans. F lagm an .
Ques. W h a t w ere you  d o in g  in the sum m er, in  June, 

1891 ?

Ans. F la g g in g  for E d. M a xw ell, on a fre ig h t train. 3C
Ques. A n d  w here w as you r p lace in  the train  as 

flagman ?
Ans. O n the rear o f  th e  train.
Ques. D o yo u  rem em ber the acciden t th at happened 

at the L o n g  C rossin g ju s t  th is side o f M oorestown, in 
June, 1891, w hen  L e a ry  g o t h u rt?

12
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A n s. I do.
Q ues. D o you  rem em ber w h eth er the w histle was 

b low n  th at n ig h t ?
A n s. It  w as.
Q ues. D id you  hear it ?
A n s. Y es , sir.
Ques. W as it  b lo w n  for th at cro ssin g ?
A n s. Y es, sir.
Ques. A fte r  th e acciden t happened did you  see Mr. 

L e a ry  ?
io  A n s. I did after I go t o ff the train  and ran back; the 

conductor told me to go  on b ack , th at w e had hit some-
body.

,  Ques. D id  you hear L e ary  say a n y th in g  w hile you 
w ere ru n n in g  from  the L o n g  C rossing tow ard Mt. Holly 
th a t n ig h t ?

A n s. Y es, sir.
Q ues. D id you  see M a xw ell there ?
A n s. I did; yes, sir.
Ques. D id you  hear w h a t L e a ry  said to M axw ell, or 

20 w hether he said a n y th in g  to M a x w e ll ?
A n s. Y e s ; he said he had been to P h ilad elp h ia  with 

a load o f  hay, and th at he stopped at M oorestown and 
g o t som e drin k , and he said th at he had often been 
w arned in  regard about his d rin k in g. H e said that to 
S ap p — Mr. S ap p  and I; told us that on the freight car. 
Mr. Sap p  and I w ere there w hen  he told us.

Ques. D id he say a n y th in g  m ore as to w hether he 
was aw ak e or asleep ?

A n s. W e ll, he said th at he had w en t asleep after he 
30 le ft the toll-gate, and d id n ’ t th in k  there w ould be any 

m ore trains alon g.

C ross-exam ination.

B y  Mr. W escott:

Q ues. H e said h e w en t asleep after le a v in g  the toll- 
g a te  ?
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Ans. A fte r  le a v in g  the to ll-ga te ; yes.
Ques. H av e  yo u  ta lk ed  to an ybod y about this p oin t 

in the case ?
Ans. No.
Ques. N ob od y at a ll?
Ans. N o.
Ques. D id  yo u  m ake an y  report ?
Ans. I had no occasion to m ake a report.
Ques. S o  that w h at you  stated o f  the conversation 

with L eary  you  stated for the first tim e here to the ju ry  ?
Ans. I d id; yes, sir. IO
Ques. Y o u  d id n ’ t even let yo u r counsel kn o w  that 

you kn ew  th at ?
Ans. I d id n ’ t k n o w  w ho the counsel was. T h a t is 

the rem ark' he passed.
Ques. W h o  w as present w hen  he passed that rem ark?
Ans. Mr. Sapp.
Ques. W h o  is Mr. S ap p  ?
Ans. T h e  train  despatcher in  Cam den?
Ques. W as not M a xw e ll there ?
Ans. H e w asn ’ t there w h ile  he told us this about his 2,0 

often bein g w arned about his d rin k in g ; no, sir; there 
was nobody there o n ly  M r. S ap p  and I.

Ques. W h ere  w as it  th at you  had th is conversation ?
Ans. C om in g from  H ainesport to Mt. H olly.
Ques. L e a ry  w as in  th e  car.
Ans. N o, he w as on a flat car; w e had him  on the 

flat car.

Ques. W e ll, I  don ’ t care w hether he w as on or in ; 
was anybody else present at a ll ?

Ans. W h en  ?
Ques. W h en  he m ade th is statem en t ?
Ans. No.
Ques. W h ere  w ere the rest o f  th e fellow s ?
Ans. T h e y  w ere up on the cars; I don ’ t k n o w ; the 

conductor m ig h t h ave been in the en gin e; I couldn ’ t 
answer th at question.
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Q ues. D id the rest o f  them  te ll you  th at he had made 
a sim ilar statem en t to th em  ?

A n s. N o, sir.
Q ues. A n d  you  d id n ’ t k n o w  th at he had made a sim-

ila r  statem en t to them  ?
A ns. N o, sir; I d on ’ t k n o w  w hat he said to them.
Q ues. W hat did h e state to yo u  ?
A n s. H e told me he had often been w arned about his 

d rin k in g.
i o  Q u es. G iv e  it to us in the w ay  he g a v e  it to you.

A n s. W h a t w ill  I g iv e  you  ?
Ques. I w an t you  to g iv e  it again ,
A n s. H e said he has often been w arned in regards 

about his d r in k in g .
Q ues. A n d  w h at else ?
A n s. W h y , th at he had stopped at M oorestown and 

got tw o or three drin ks, and after he had left the toll- 
gate  he la y  dow n on th e seat and fell asleep.

Q ues. W h a t else ?
20 A n s. T h a t ’ s a ll.

Q ues. N ow , w h ich  statem ent w as it  he made first to 
you, th at he had often been w arned about drin kin g?

A n s. T h a t  I could  n ot answ er.
Ques. H ow  cam e he to m ake th at statem ent to you?
A ns. H ow  cam e him  to ?
Ques. Y es.
A ns. Y o u  w ill  h ave to ask  h im  th at question; I 

don ’ t kn ow .
Q ues. Y o u  h adn’ t had an y  conversation  w ith  him ?
A ns. No, sir.
Q ues. B efore he m ade that statem en t ?
A ns. N o, sir; I w asn ’ t there w hen  he was put on the 

flat car, and w h at he said th en —
Q ues. (In terru p tin g .) B u t you  had had no previous 

conversation  w ith  him  ?
A n s. W ith  w hom  ?
Q ues. W ith  L,eary.
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Ans. N o, sir.
Ques. A n d  he h au ls off, on the flat car, w hen  you  atid 

Mr. S app w ere together, and te lls  you th at he had often 
been w arned about h is d rin k in g  ?

A ns, A b o u t his drin k in g.
Ques. A n d  that he stopped at M oorestow n ?
A ns. Y es , sir.
Ques. A n d  h e took how  m an y d rin k s ?
A ns. T w o  or three drin ks, he said.
Ques. H e said “  tw o  or th r e e ? ”
A ns. Y es. T_
Ques. A n d  then he g o t in his w agon ?
Ans. I don ’ t k n o w  n o th in g  about that.
Ques. D id n ’ t he tell you th at he laid  dow n on the 

seat and w en t to sleep  ?
A ns. H e  told us, th at after he left th e to ll-gate  he 

laid dow n and w en t to sleep.
Ques. H av e  you  ever heard w h at the to ll-gate  man 

said about th a t?
. A ns. N o, sir; I don ’ t kn o w  him .

Ques. W e ll, but then you  heard w h at he said about 2Q 
it?

A ns. N o, sir.
Ques. D o n ’ t you  k n o w  he w as w ide aw ak e w hen  he 

went th rou gh  th at toll gate  ?
Ans. W h o  ?
Ques. L e ary  ?
Ans. I w asn ’ t there.
Ques. N o, b u t h av e n ’ t you heard it  said that he was ?
A ns. N o; I h av en ’ t heard an ybod y say it.
Ques. D o yo u  k n o w  how  far the to ll gate  is from 

M oorestown ?
Ans. I do not; no, sir; never traveled  in  th at w ay.
Ques. N o ; b u t h ave you  an y kn o w led ge at a ll, an y  

judgm en t upon the subject ?
A ns. N o t w ith in  a m ile ; no, sir.
Ques. W e ll, don ’ t y o u  kn o w  it  is a m ile  from  M oores-

town to the to ll gate  ?
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Q ues. D o n ’ t you  k n o w  th at th e y  don ’ t let sleeping 
m en g o  th rou gh  the to ll g a te  ?

A n s. H e said he never w en t to sleep u n til after he 
left the to ll gate ; after he w en t th rou gh .

Q ues. W h en  w as it  he m ade th a t statem en t to you ?
A n s. W h ile  w e w ere on th e flat car, Mr. Sapp and I, 

he told th a t too.

Q ues A n d  he fixed th at fact h im self, th a t he did not 
ro g o  to sleep u n til after he g o t th ro u gh  the toll gate?

A ns. A fte r  he le ft th e toll gate.
Q ues. A n d  do you  k n o w  th a t i f  people are asleep 

w hen th e y  g o  th ro u g h  a to ll g ate  th ey  w a k e  them  up 
and let them  pay ?

A n s. I  suppose the m an w as aw a k e  w hen  he went 
th rough  ?

Q ues. W h y , w h at m akes you  b e lie v e  th at ?
A n s. B ecause he said he n ever w en t asleep u ntil after 

he le ft the to ll-gate.
20 Ques. A n d  he told you  th at m ore than once ?

A ns. M ore than  once ?
Ques. Y es.
A n s. N o ; he ju s t  said th at th e once.
Ques. T h e n  did he go  in to  unconsciousness ?
A ns. N o ; he w as a ll r ig h t; w hen I had the ta lk  with 

him  he w as a ll r igh t.
Ques. W a sn ’ t he d ru n k ?  *
A n s. I d on ’ t kn o w  w h eth er th e m an w as drunk or 

not; he w as hurt.
Q u es. W as his m ind w an derin g  at a ll?
A n s. H is  m ind ?
Q ues. Y es.
A n s. N o t as I k n o w  of.
Q ues. D id he say  a n y th in g  else ?
A n s. T h a t  is a ll I kn ow  of.
Q ues. D id  you  say a n y th in g  to him  ?
A n s. N o, sir.
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Ques. T h a t  is all th e conversation  you  heard— ju s t  
those tw o statem ents th at he m ade to you  ?

A ns. Y es, sir.

Ques. H o w  lo n g  w ere you  w ith  him  ?
Ans. W e ll, I don ’ t k n o w  how  lo n g ; I couldn ’ t say 

e x a c tly , m aybe fifteen or tw en ty  m inutes or tw en ty-five  
m inutes.

Ques. W h a t part o f  the train  w as that flat car in ?
Ans. R ig h t  ahead o f  the cab ?
Ques. T h e  cab w as th e rear car, w as it ? I(
A n s. T h e  cab w as th e rear car; yes, sir.
Ques. A n d  yo u  could  g o  from  the cab to the flat car ?
Ans. Y es, sir.

Ques. A b o u t w h at p lace a lo n g  the railroad w ere you 
when you w en t and v isited  L e a ry  and go t th is statem ent 
from him  ?

Ans. W e  w ere com in g  from  H ainesport to M ount 
H olly.

Ques. I kn ow , b ut w hereabouts a lo n g  the road w ere 
you ?

Ans. I  d on ’ t kn o w  th at; I  co u ld n ’ t tell you  e x a ctly  ^  
the exact spot.

Ques. H o w  m an y sign als did you  hear ?
Ans. F o r  w h a t ?
Ques. F o r a n y th in g  at a ll ?

Ans. F o r  a n y th in g ?  W e ll, I  heard the sign al ap-
proaching crossings, and I heard th e sign al to brake.

Ques. H o w  m an y sign als did you  hear ?
. A ns* W e ll, I  heard th e street crossing approaching 

signal, tw o lo n g  and tw o short, and I heard him  blow  
for brakes. 3C

Ques. A n d  how  m any w ere those ?
A ns. W h y , six.

Ques. Y o u  heard s ix  a ll told, or did you hear him  
blow s ix  to p u t on b rak es?

Ans. H eard  him  b low  th e w h o le  s ix  tim es, railroad 
crossings, and brakes, and w hen  he stru ck  him .
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Q ues. D id  you  hear th e en gin eer say, that he only 
b le w  one b last to  p u t on brakes ?

A n s. B le w  once, yes, one blast o f  the w histle.
Ques. Y o u  said he b lew  tw o.
A n s. H e b lew  w hen  he stru ck  h im  and he blew 

again .
Q ues. H e b lew  w hen  he stru ck  him  ?
A n s. I suppose he did; I d on ’ t kn ow .
Q ues. D id n ’ t you feel the co llision  betw een  the train 

and th e w agon  ?
A n s. N o ; never k n ew  a n y th in g  about it  until we

10 stopped.
Q ues. N ow , there is one th in g  you h av en ’ t testified 

about, and th at is about the duration  o f  tim e that the 
b ell was r in g in g ; w asn ’ t th at a ll the tim e ?

A ns. T h a t  is a hard m atter for a flagm an to hear, 
b a ck  in the car, w h ile  there is an y  m otion.

Q ues. D id n ’ t you  hear it  on th is occasion ?
A ns. N o, sir.
Ques. N o t at a ll ?
A ns. N o, sir..

20 Q ues. D id n ’ t you  hear, w hen th ey  stopped, that last 
short b last, ap p roach in g  the crossing, d id n ’ t you hear 
the b ell com e r ig h t in  th en  and keep  up the noise?

A n s. N o, sir.

T h o m a s  S. S a p p , sworn.

B y  Mr. G re y :

Q ues. W h ere  do you  liv e  ?
A n s. Cam den.

3°  Q u es. W h a t is y o u r business ?
A n s. T ra in  despatcher.
Q ues. W ere  y o u  on the fre ig h t tra in  w h ich  hit Mr. 

L e ary  in  June, 1891, at the L o n g  C rossing, this side of 

M oorestow n ?
A n s. Y e s , sir.
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Ques. W h ic h  part o f  the train  w ere you  o n ?
Ans. I  w as in the cab.

Ques. D id  you  hear an y  crossing sign al b y  the 
w histle ?

Ans. Y e s , sir; I heard th e regu lar sign al b low n.
Ques. D id  you, after the acciden t had happened, see 

an yth in g  o f  L e a ry  ?
Ans. Y e s , sir.
Ques. W h ere  w as he w hen  you  saw  him  ?
Ans. H e w as ly in g  on the seat w ith  his b lan k ets  

wrapped around h im , and the seat la y  on th e sill o f  the io  
shelvin gs; it  w as r ig h t in  the forks o f  the w agon  road 
and the ra ilro a d ; I  suppose it  w as fifteen yards th is side 
of the crossing, the end o f the crossing.

Ques. W e ll, a fter yo u  le ft the crossing and cam e on 
toward Mt. H o lly  th at n igh t, did you  h ave any ta lk  
with L eary  about the accid en t ?

Ans. Y es, sir.

Ques. D id he say a n y th in g  to you as to w hether 
he had or had not been d rin k in g, or g iv e  you any e x -
planation o f  h ow  the th in g  happened ? 2o

Ans. W e ll,.h e  said th at he had been d rin k in g ; he had 
been d rin k in g  in  Cam den; and he said he stopped in 
Moorestown and took  a couple, and he m ade the rem ark 
that i f  he had not stopped in M oorestow n and taken  the 
two drinks he w ou ld  h ave been over the crossing, and 
said he had been w arned b y  his w ife  several tim es, and 
others, about d rin k in g  and g o in g  to sleep in cro ssin g  
this crossing, and m ade the rem ark several tim es about 
what his poor w ife  w ou ld  do, and fam ily , and so forth.

Q ues. Did he say a n y th in g  about w hether he w as 30 
asleep or aw a k e  ?

Ans. Y es, sir; he said he w as asleep; I  asked him  
particularly, and I don ’ t rem em ber w h eth er he said 
Moorestown or the to ll-gate, b ut he said he w rapped 
him self up in  his b lan k ets, as he was cold, and w en t to 
sleep; he said  he k n e w  there w as no m ore trains u ntil 

r3
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the late  train dow n from  M oun t H o lly , and he laid down 
and w en t to sleep.

C ross-exam ination.

B y  M r. W escott:

Q ues. D id  you  m ak e a report o f  th is ?
A n s. N o, sir.
Q ues. Y o u  did not m ake an y  report ?
A ns. I  w rote a m essage for the conductor to the 

io  superintendent, th at is a ll;  he d ictated  it  to me, and I 
w rote it; th at is a ll;  on the train.

Ques. W h en  you  saw  D eary you  saw  h im  ly in g  on a 
seat ?

A n s. W e ll, that is a hard m atter to te ll—
Ques. (In terru p tin g .) Y o u  saw  him  ly in g  on a seat, 

you  said ?
A ns. T h e  seat board w as under h im ; yes, sir.
Q ues. W ell, w as the seat under him  ?
A ns. It  w as under him , and the sills  o f  the shelving 

20 under that.
Q ues. Y o u  are sure o f  that, are you  ?
A ns. Y es, sir.
Q u es. W h a t did you  do to him  w hen  you  saw him 

ly in g  on th is seat?
A n s. W e ll, Mr. M a xw ell and I unw rapped him and 

saw  there w as life  in  him  and w rapped the blankets 
over him  again , and cu t the m ules loose and got them 
out o f  th e w ay.

Ques. H ow  m any tim es did yo u  h ave to unwrap him 
30 to g e t him  o u t?

A n s. W e  p ulled  the b lan k ets  from  under him  where 
he had them  around h im ; I suppose th ey  got tangled 
m ore around h im  from  b ein g  throw n.

Ques. Y o u  th in k  he g o t m ore tan gled  w hen he was 
th row n  than w hen  he w rapped h im se lf before he was 
throw n , eh ?
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Ans. T h e y  w ere tan gled  in b e in g  th row n  from  the 
shelving.

Ques. W h a t w as tan g led — the b lan k ets  ?
Ans. T h e  b lan k ets  around h im ,
Ques. J u st as i f  he w as a b o logn a sausage and 

wrapped up in  i t?
Ans. Y es , sir.
Ques. A n d  y o u r op in ion  is th at from  the collision  he 

was tan gled  r ig h t in  th at w ay.
Ans. W e ll, p a rtly  so.
Ques. A n d  s till left ly in g  on the seat ? 10
Ans. Y es, sir.
Ques. N ow , w as he ly in g  out le n g th w ise ?
Ans. N o, sir; he w as draw ed up.
Ques. W h ic h  side w as he ly in g  on ?
Ans. H e  w as ly in g  v e ry  near on h is b ack , a litt le  to 

his right.
Ques. H ad the seat been throw n  very  far from the 

track ?
Ans. W e ll, it  laid  I  suppose four feet from  th e end o f 

the ties. 20
Ques. A n d  h ow  far from  the crossin g ?
Ans. A b o u t fifteen yards from  the end o f  the crossing 

I suppose; not m ore than that, i f  it w as th at far.
Ques. W h a t w as there in  the w ay  for him  to g et 

tangled w ith  in  fa llin g  th at d istance on the seat ?
Ans. W e ll, the posts o f  the sh e lv in g , I suppose, and 

the board under the seat.
Ques. K in d  o f  a w oolen  m ill process, by m eans o f 

which th ey  p u t c lo th  togeth er ?
Ans. Y e s ; som eth in g  l ik e  that. 3c
Ques. T h e  pieces o f  tim b er a ctin g  as the needles?
Ans. Y es, sir.
Ques. T h a t  is en tire ly  accurate, is it ?
Ans. Y es, sir.
Ques. N ow , how  m an y sign als did you  hear ?
Ans. I heard the regu lar sign al for the crossing.
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Q ues. H o w  m an y did you  h ear?
A ns. T w o  lo n g  and tw o  short.
Ques. D id  you  hear an y  oth er ?
A n s . Y es, sir; I heard, I  suppose about that time 

the en gin e  w as on the crossing, I heard a call for 
brakes.

Ques. W ere  you  lo o k in g  out to see w here you were?
A n s. I w as up in the s k y lig h t , and I go t down when 

th ey  called  for brakes because I k n ew  there was some-
th in g  the m atter.

i o  Ques. W h a t were you  d oin g  up in the s k y lig h t ?
A ns. S itt in g  down.
Ques. Y o u  noticed p a rticu larly  th at the signals were 

g iv en , o f  course ?
A n s. Y es, sir; I did, for I  w as ta lk in g  to the flagman 

at the tim e and th ey  interrup ted  the conversation so I 
co u ld n ’ t hear him  and he co u ld n ’ t hear me.

Q ues. D id th ey  g iv e  th e regu lar  s ign als  approaching 
the previous crossin g  ?

A n s. Y es, sir.
20 Ques. Y o u  noticed th a t p articu larly , did you  ?

A n s. Y e s ; the crossing w est o f  the L o n g  Crossing.
Ques. Y o u  noticed th at p a rticu larly , did you  ?
A n s. Y es , sir.
Q ues. W h en  you  started out o f Cam den did they give 

the correct s ign als  at th e first road ?
A n s. T h e y  blow ed them  a ll a lo n g  the w ay, I guess.
Q ues. N o ; d o n ’ t guess.
A n s. W e ll, th ey  d id n ’ t b low  an y  u n til th ey  got out 

o f  C am den ?
30 Ques. W e ll, th ey  g iv e  s ign als  ?

A ns. G av e  sign als, yes; th e y  r in g  the bell, o f course; 
I co u ld n ’ t hear the bell b ack  there.

Ques. N ow , w here is the first road w hen they get out 
o f  Cam den th at th ey  h av e  to w h istle  ?

A n s. S ta te  street.
Q ues. T h e y  w h istled  there, d idn ’ t th e y ?
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A ns. Y es, sir.
Q ues. Y o u  noticed that p a rticu larly  ?
A ns. Y es, sir.
Ques. A n d  every  crossin g th ey  had to w h istle  from  

there up to w here th ey  stru ck  th is  poor fe llo w  ?
A ns. A fter  th ey  le ft P av o n ia  I d id n ’ t  p ay  any m ore 

attention to th e w h istles or a n y th in g  else at a ll u ntil 
after w e le ft M oorestow n, and then I  don ’ t kn o w  th at I 
w ould h av e  paid a n y  atten tion  to th is  i f  I h adn ’ t been 
ta lk in g  to th e  flagm an, and I cou ld n ’ t hear him  speak 
for the w h istle . r(>

Ques. Y o u  rem em ber th a t c ircum stan ce ?
Ans. Y es , sir; I do.
Ques. Can yo u  rem em ber a n y th in g  else you  did that 

even in g ?
A ns. W h o — m e ?
Ques. Y es.
A ns. I can rem em ber m ost ev e ry th in g  th at even in g, 

yes.
Ques. W h a t did you  do ju s t  before you  had this con-

versation w ith  th is fe llo w  ? 20
A ns. T h e  flagm an ?
Ques. Y e s .
A ns. I d on ’ t k n o w  as I w as doin g  a n y th in g  but 

rid ing a lo n g  up in  the s k y lig h t  o f the cab.
Ques. O ne question I w an t to ask y o u ; you  kn ow , o f 

course, r ig h t w here th e tra in  w as located on the track 
when th is s ign al w as blow n, don ’ t y o u ?

Ans. Y es , sir; I do.
Qees. H o w  do you k n o w  th at ?
A ns. B ecau se I  rem em ber m a k in g  a rem ark to the 3c 

flagm an about the sw itch  sign al b e in g  ord in arily  b rig h t 
at C om fort’ s s id in g  ju s t  at th at tim e that he b lew  the 
w histle.

Ques. D o n ’ t you  m ean the sw itch  sign al w as ex tra -
ordinarily b r ig h t?

A ns. E xtra o rd in a rily  b r ig h t; yes, sir.
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Q u es. W h e re  w as th at sw itch  s ign al ?
A n s. It  is som e d istance w est o f  M r. B a llin g e rs  

house.
Q ues. H o w  far from  the crossin g  ?
A ns. C o u ld n ’ t te ll you that.
Ques. A b o u t how  far ?
A n s. C o u ld n ’ t te ll yo u  th at; for I don ’ t kn ow .
Ques. Is there a n y th in g  else th a t caused you to no-

tice  w here th e  train  w as?
A n s. A t  th at tim e ?  N o, sir. 

io  Q ues. N ow , after fin din g L e ary , w ha;t did you do 
w ith  him  ?

A n s. P u t him  on a flat car and b ro u g h t him  to Mt. 
H o lly .

Q ues. D id you  assist in  th a t?
A ns. Y es, sir.
Q ues. W h a t w as the first th in g  L eary  said to you  ?
A n s. T h e  first th in g  he said to an y  one w as he wanted 

to kn o w  w here he w as and w h at had happened.
Ques. N o ; to you  ?

20 A n s. T o  m e ?
Q ues. O r an yon e in you r presence ?
A ns. W e  w ere a ll there togeth er; th a t w as the first 

th in g  he said.
Q ues. W h a t ?
A n s. H e w anted to kn o w  w here he w as and w hat had 

happened.
Q ues. W h o  w as there ?•
A n s. T h e  conductor and m y s e lf  and som e o f the other 

b rakem en ; I don ’ t kn o w  w ho th ey  were, I am not ac- 
30 quainted w ith  them

Q ues. W h a t w as the n e x t step  in  the conversation ?
A ns. W e ll, he m ade the rem ark, after h e cam e to, 

m ore ab out b e in g  w arned b y  these different people 
in  g o in g  to sleep in  crossin g the crossing.

Q ues. N o t about d rin k in g , b ut about g o in g  to sleep 
cro ssin g  the crossing ?
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Ques. A n d  g o in g  to sleep  crossing the crossing ?
A n s. Y es, sir.

Ques. T h a t  yo u  did not te ll us in your exam ination. 
W hat p art o f  th e conversation  did he tell y o u — about 
being w arned about crossing the crossings w hen g o in g  
to sleep ?

A ns. H e  m ade the rem ark several tim es.
Ques. W h o  w as present w hen  he m ade th at rem ark ? 
A ns. H e  m ade it  w hen  the conductor w as present 

and w hen  R ic h te r  w as present and I w as there, and I i o  
don’ t kn o w — som e o f  the other brakem en w ere there.

Ques. H e ju s t  seem ed to v o lu n teer th is statem en t to 
you ?

A ns. N o, sir; w e w ere a sk in g  him  questions about 
how he w as hurt and h ow  bad he was, I  th in k .

Ques. AVas that a ll you  asked him , how  he w as hurt 
and h ow  bad ?

A ns. N o, sir; h e had been d rin k in g ; he certain ly  
had, or else his breath  deceived  him .

Ques. Y o u  sm elled his breath did you ? 20
A ns. I  didn t sm ell h is b reath ; I sm elled the w h isk ey  

on him .

Ques. Is th at w h at prom pted you  to ask him  i f  he 
had been d r in k in g ?

Ans. W e ll, I  asked h im  because I th o u gh t he had 
been drin k , or som ething, the w ay he sm elled o f  
liquor.

Ques. W as he d ru n k w hen  you  had this conversation 
w ith him  ?

A ns. H e  w as h u rt so bad I c o u ld n ’ t te ll w h eth er he 30 
was d ru n k or sober.

Ques. D o you  rem em ber him  sta tin g  som eth in g  
about g o in g  to sleep  after he le ft the toll gate  ?

Ans. I  don ’ t rem em ber w h at he said about w here he 
went to sleep.

Ques. T h e re  w as one w itness here w ho said you  w ere



104

presen t w hen  h e  said he w en t to sleep, and that it was 
a fter h e w en t th rou gh  the to ll-gate.

A n s. W e ll, I  don ’ t  rem em ber h e arin g  it ;  he may 
h av e  said it, b u t from  the noise o f  th e train  I probably 
did  not hear it.

Ques. Y o u  o n ly  rem em ber h earin g  h im  say he went 
to sleep, b u t yo u  cannot say  w h eth er it  w as after he left 
M oorestow n or the to ll-g a te ?

A ns. N o, sir; I co u ld n ’ t te ll that.
Q ues. A n d  th at h e w rapped h im se lf up in the 

io  b la n k e t ?
A n s. T h a t  h e w as c h illy  and w rapped h im self up in 

h is b la n k e t; yes, sir.
Q ues. A n d  laid  dow n on the seat?
A n s. A n d  la id  dow n on th e seat and w en t to sleep.
Q ues. T h a t  is w h at h e told you  ?
A n s. T h a t  is w h a t he said.
Q ues. D id h e say th at a g reat m an y tim es ?
A ns. Y e s ; he rem arked it  m ore than once, all the 

w a y  up, and h is m in d seem ed to run on h is w ife  more 
20 than a n y th in g  else; and his b ack , he com plained o f that 

a ll the w ay  up.
Ques. H ow  m an y tim es did h e te ll you  th is story ? 

H o w  m any tim es over ?
A n s. I could not tell you, sir; he repeated it  several 

tim es.

U l y s s e s  S. W e l l s , sworn.

B y  Mr. G rey :

30 Ques. W h ere  do yo u  liv e  ?
A n s. Cam den.
Q ues. W ere  you  on the train  w h ich  caused the acci-

dent to Mr. L eary  in  the m onth o f  June, 1891, at Long 
C rossing, this side o f  M oorestow n ?

A n s. Y es, sir.
Q ues. W h a t w as you r business ?
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Ans. F ir in g .

Ques. D o you  rem em ber w h eth er an y sign al w as 
g iv en , b y  w h is t le ?

A ns. Y es, sir.
Ques. A  s ign al for th at crossing ?
Ans. Y es, sir.
Ques. D o you rem em ber w h eth er there w as an y  bell 

rung ?
Ans. T h e re  was.
Ques. W h o  ran g  it  ?
Ans. T h e  conductor. 10
Ques. W h ere  w as he s ittin g  or stan d in g  at the tim e 

he rang th e  bell ?

Ans. S it t in g  up on the box, a t the forw ard end o f  it.
QueS. W h ic h  side o f  the en gin e  w as that ?
Ans. On th e left.

Ques. W h ere  w ere you  w h ile  he w as on the forward 
end o f th e b o x  on the le ft side o f  the en gin e ?

Ans. I  had been rid in g  there, I guess, a ll the w ay  out 
o f Cam den.

Ques. W h ere  w ere you, I say  ? 20
Ans. I w as up and dow n at different tim es, firing.
Ques. N o w , w h ere w ere you w hen  the bell w as rung, 

just before Mr. I^eary’s team  w as h it at the D ong C ross-
ing; w here w ere you  then in regard to his b ox  ?

Ans. W h y , ju s t  previous to co m in g  to the crossing I 
got dow n to fire.

Ques. W h en  you  g o t th ro u gh  firin g  then w hat did 
you do ?

Ans. Ju st g o t up and sat down.
Ques. W h ere  ? 3C
Ans. O n the box.
Ques. W as th ere an ybod y s itt in g  in fron t o f  you ?
Ans. I and the conductor.
Ques. S o  y o u  sat on the box, on the left hand side o f 

the box, behind th e conductor ?
Ans. Y es, sir.

14
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Q ues. W h a t w as the conductor d o in g  • w h ile  you sat 
th ere ?

A n s. R in g in g  the b ell.
Q ues. W as the bell b e in g  ru n g  as yo u  approached 

th is crossin g  ?
A n s. T h e  T o n g  C rossin g ?
Q ues. Y es.
A n s. Y es, sir.
Q ues. W as it  ru n g  up to the tim e yo u  got to the 

cro ssin g?
A n s . R u n g  up u n til the tim e he dodged his head.

10 Q ues. W h o  dodged h is head ?
A ns. T h e  conductor.
Q ues. D id you see h im  dodge h is head ?
A n s. Y es , sir.
Ques. W h a t did you  do ?
A n s. I dodged, too.
Q ues. W h en  he dodged his head w h a t had happened? 
A n s. I heard a litt le  crash; I  d idn ’ t see anythin g; I 

heard the crash, and he b lew  brakes.
Ques. W h o  b lew  brakes ?

20 A n s. T h e  engineer.
Ques. Is that a ll you  k n o w  about it ?
A n s. Y e s , sir.

Cross-exam  i n atio n .

B y  Mr. W escott:

Ques. D id n ’ t you  hear L e a ry ’ s statem ents about get-
tin g  drun k and g o in g  to sleep  ?

A ns. N o, sir; th a t is not m y p lace b ack  there.
3°  Ques. W e ll, yo u  saw  him  and heard h im  m ake some 

statem ents, d idn ’ t y o u ?
A ns. I d id n ’ t hear a n y th in g  o f  th e kind.
Q ues. Y o u  saw  him  after he w as h u rt ?
A n s. Y es , sir.
Ques. S everal tim es on th e train  ?
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A ns. N o, sir.
Ques. W h ere  w as he w hen  you  saw  him  ?
A ns. O n the se a t; ly in g  on th e seat.
Ques. Wrapped up ?
Ans. H e  had som e b la n k ets  over h im ; I don’ t kn ow  

w hether he w as w rapped up or not.
Ques. N o ; but w eren ’ t the b lan k ets  w rapped around 

him ?
A ns. I  co u ld n ’ t say.
Ques. W h ic h  side w as h e ly in g  on ?
A ns. I  d on ’ t k n o w  that, either. io
Ques. L y in g  on h is  b a ck  ?
Ans. I didn’ t notice particularly.
Ques. D id n ’ t you  see h im  after th at ?
Ans. N o, sir.
Ques. N ow h ere at a ll ?
Ans. N o, sir.
Ques. D id n ’ t go  in and hear him  m ake these state-

ments ?
Ans. No, sir.
Ques. Y o u  k n ew  th at he did m ak e them , or had m ade 20 

them, d id n ’ t you  ?
Ans. N o, sir.
Ques. W h a t?
Ans. N o, sir.
Ques. N ev er heard th at he had m ade these state-

ments ?
Ans. I  d idn ’ t k n o w  a n y th in g  about it.
Ques. Y o u  say the con ductor took th is seat some- 

wheres th is  side o f  C am den and rode up w ith  you  ?
Ans. I th in k  so; I w o u ld n ’ t say  positive. 30
Ques. W as he r ig n in g  the b e ll a t every  crossing ?
Ans. C o u ld n ’ t say.
Ques. F rom  C am den ?
Ans. C o u ld n ’ t say.
Ques. D id  yo u  ?
Ans. O cca sio n a lly ; w hen  h e did not I w ould.
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Q ues. A n d  e ith e r  he ran g  the bell up to the place of 
th e  accid en t or you  did; one or th e  other.

A ns. Y es , sir; i f  he w as there.
Q ues. Y o u  k n o w  w h eth er he w as in  the cab w ith  you 

rin g in g  th e b ell, don ’ t  yo u  ?
A n s. I d on ’ t k n o w  w here he cam e on the engine at,

I say ; I th in k  he g o t on at C am den ; I w ouldn ’t say 
positive.

Q ues. W h eth er he w as or not; you  kn o w  the bell was 
ru n g  before every  crossin g  ?

10 A n s. N o, I don ’ t.
Q ues. Y o u  don’ t k n o w  th a t?
A ns. N o, sir.
Ques. Y o u  k n o w  the w h istles w ere b low n  i f  the bells 

w ere not run g, don ’ t y o u ?
A n s. N o.
Q ues. D o yo u  m ean to tell m e th at after you left 

C am den that you  can not say th at at every crossing 
before you g o t there, y o u  e ith er b lew  the w histles or 
ran g the b ells  ?

20 A ns. N o t p ositive; no, sir.
Q ues. W e ll, how  about the crossing n ex t before the 

one that L e a ry  w as stru ck  at— you  g a v e  the signals 
there, d id n ’ t y o u ?

A n s. Y es, sir.
Ques. B oth  b y  the w h istle  and th e b ell ?
Ans. I  w on ’ t say p ositive  about th e w histle. I think 

the w h istle  w as blow n, th ough .
Ques. B u t w hen you  approach th e L eary  crossing—
A n s. T h e  “ L e a ry  cro ssin g ,”  I don ’ t kn ow  any of

3 ° th a t kind.
Q ues. W e ll, the crossing w here L e a ry  w as hurt— you 

w ill  pardon m e for g e ttin g  in accu rate— the crossing 
w here L e ary  w as hurt, you  g av e  the sign als  there? You 
kn o w  the sign als w ere g iv e n  there?

A n s. I b elieve  so; yes, sir.
Ques. Y o u  b e lie v e  so; b ut d on ’ t you  k n o w  that they 

w ere ?



Ans. Yes, sir.
Ques. They were?
Ans. Yes, sir.
Ques. Now, who did the signalling?
Ans. The engineer and the conductor.
Ques. How many blasts of the whistle were there ?
Ans. Four in approaching the crossing ; one about 

the time we hit, when I heard the crash I heard the 
engineer blow the brakes; I didn’ t know what the 
trouble was; and one shortly afterwards.

Ques. What made you dodge ? io
Ans. Because the conductor dodged.
Ques. Do you have to dodge every time the conductor 

does ?
Ans. Oh, no, but I have been there ; I know what 

those things are.
Ques. When you approach the crossing next after 

Leary got hurt the signals were given there all right, 
weren’ t they ?

Ans. Yes, sir.
Ques. What caused you to recollect that ? 2o
Ans. Didn’ t you just state at the lower crossing ?
Ques. No; at the crossing you passed next ?
Ans. At Hartford ?
Ques. Yes, Hartford; you gave the signals there, 

didn’t you ?
Ans. Yes, sir.
Ques. What caused you to recollect it so distinctly ?
Ans. Recollect which ?
Ques. That you gave the signals ?
Ans. I didn’ t give any signals.
Ques. But you know they were given, don’t you ?
Ans. The whistle was blown.
Ques. And the bell was rung ?
Ans. Yes, sir.
Ques. What causes you to recollect it so distinctly ?
Ans. The ringing and blowing ? A rule that calls 

for it.
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Ques. Ain’ t you relying more on a custom than on 
positive knowledge on that subject ?

Ans. Yes, sir.
Ques. You generally testify, don’ t you, in a case of 

this sort, that the signals are always given because it is 
the custom to give them ?

Ans. This is my first experience.
Ques. This experience ?
Ans. No; this is my first experience of a thing of 

this kind.
io Ques. At the crossing where you struck Leary ?

Ans. No, this is my first experience in testifying.
Ques. Oh, I beg your pardon.
Ans. Granted.
Ques. That statement explains your phenomenal can-

dor, sir. I didn’ t understand you. I am glad to be 
set straight with you, as I cannot help having some re-
spect for you, sir. Now, let me ask you this question: 
Do you know where they began to give these signals 
along the road before approaching the crossing where 

20 Leary was struck ?
Ans. Presumably at the whistling post.
Ques. You simply presume that, you don’ t know ?
Ans. Not positive; no, sir.
Ques. Did you notice whether there was any interval 

between the blowing of the whistle and the ringing of 
the bell ?

Ans. I did not, sir; I did not notice it.
Ques. You did not have your attention called to the 

fact that as soon as the last toot, this second toot of the 
30  whistle, was blown that the conductor jumped right in 

with the ringing of the bell ?
Ans. No.
Ques. I understand there were two long blasts and 

two short ones before you got to the crossing ?
Ans. Yes, sir.

, Ques. Well, had you it impressed on your mind by
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actual observation that the conductor, just as soon as 
that last toot was blown, commenced to ring the bell ? 

Ans. No, sir; I could not say.

Defendant rests.

P L A IN T IF F ’ S REBU TTA L.

H e l e n  H o l l i n g s h e a d , affirmed.

By Mr. Robbins:

Ques. You are the wife of Joshua Hollingshead, are 
you not ?

Ans. I am, sir.
Ques. And he was the gentleman with whom Mr. 

Leary lived at the time he met with this accident ?
Ans. He was.
Ques. Do you remember having a conversation with 

Mrs. Ballinger, Chalkley Ballinger’s wife, who was a 20 
witness here this morning, about this accident, on the 
Sunday after it happened, at the meeting-house in 
Moorestown, the Friends’ meeting-house?

Ans. I had.
Ques. Did Mrs. Ballinger state to you on that occa 

sion, or in your presence, that they did not hear the 
whistle blown, and did not hear the train until after the 
accident happened, when the train hands came and 
woke them up out of a sound sleep ?

Ans. She said to me that she didn’ t hear the whistle 
blown; that they were waked out of a sound sleep. 
Those are the words she used at the meeting-house.

Cross-examination.

By Mr. Grey:

Ques. Where was this conversation ?



Ans. At the Friends meeting-house in Moorestown.
Ques. In Moorestown ?
Ans. In Moorestown; yes, sir.
Ques. And when was it ?
Ans. The Sunday after the accident.
Ques. And how long ago was that ?
Ans. Well, that would make it the 22d of June, 

18 9 1 .
Ques. Did you ever have any conversation with Mrs. 

Ballinger about any accident there excepting this one ?
Ans. No, sir.

IO ? . .
Ques. Now, what was it that Mrs. Ballinger said to 

you, using her words exactly as she used them to you ?
Ans. That they were waked up out of a sound sleep, 

and they didn’ t hear any whistle blown.
Ques. Well, did she say what waked them up out of 

a sound sleep ?
Ans. Some one came there and called for her hus-

band, that there was an accident on the railroad.
Ques. How did she come to tell you this ?
Ans. We were talking of the accident.

°  Ques. Leary was in the employ of your husband at 
that time ?

Ans. He was.
Ques. What day of the week was it the accident hap-

pened ?
Ans. Friday.

E m m a  R. H o l l i n g s h e a d , affirmed.

By Mr. Robbins:
*20

Ques. You are the daughter of the preceding wit-
ness ?

Ans. I am.
Ques. Were you present at a conversation between 

your mother and Mrs. Ballinger at the Friends’ meet-
ing-house in Moorestown ?



Ans. I was.
Ques. The Sunday following this accident ?
Ans. Yes, sir.
Ques. Did Mrs. Ballinger say, in your presence, that 

they did not hear the whistle blown, or know anything 
about the accident at all until they were awakened out 
of a sound sleep by the train hands ?

Ans. She did.

Cross-examination.

By Mr. Grey: io

Ques. Where was this ?
Ans. At the Friends’ meeting-house, Moorestown,

N. J-
Ques. And do you recollect how long ago it was ?
Ans. It was the Sunday following the accident, in 

1891, two years ago this June.
Ques. Did you talk to your mother about it as soon 

as it happened ?
Ans. About the accident ?

20
Ques. No; about'what Mrs. Ballinger said ?
Ans. Yes, sir.
Ques. How often have you talked to her about it ?
Ans. Whenever the case has been brought up.
Ques. Did you ever speak to Mrs. Ballinger about her 

having made that statement to you or to your mother ?
Ans. I have.
Ques. When?
Ans. Several times.
Ques. Where ?
Ans. I spoke to her about it at the meeting-house. 0
Ques. The question is whether you ever spoke to Mrs. 

Ballinger about having made this statement to you and 
your mother ?

Ans. Yes, sir; at the meeting-house, and I spoke to 
her to-day about it.

*5
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Ques. Did she admit to you that she had made this 
statement when you told her about it?

Ans. No, sir.
Ques. She always denied having said so, didn’t she ? 
Ans. Yes, sir.

Ja m e s  M. B r a n n a n , sworn.

By Mr. Robbins:

io Ques. Where do you live ?
Ans. Moorestown.
Ques. What is your business ?
Ans. Tend bar for Sam Baker.
Ques. Were you attending bar for him at the time 

Mr. Deary met with this accident ?
Aus. Yes, sir.
Ques. Did you see anything of Leary that evening? 
Ans. I seen him that evening.
Ques. Did he come into Baker’s hotel ?

20 Ans. He did.
Ques. How long was he there ? '
Ans. About a minute, or a minute and a half; long 

enough to get a drink and right out.
Ques. What kind of a drink did he get ?
Ans. A  beer.
Ques. What was his condition when he came in 

there ?
Ans. Appeared all right to me, so far as I could see. 

I couldn’t see anything wrong with him whatever.
30 Ques. Did he sit down or stay there any length of 

time ?
Ans. No, sir.
Ques. What time in the evening was this ?
Ans. About nine o’clock, I judge.

(No cross-examination.)
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W i l l i a m  B i r d s a l l , affirmed.

By Mr. Robbins:

Ques. Where do you live ?
Ans. I live about a mile east of Moorestown on the 

Mt. Holly turnpike.
Ques. How far is that from the Long Crossing ?
Ans. Well, it is about three-quarters of a mile, I 

should suppose; not more than that.
Ques. And do you recollect the night of this accident io 

to Leary ?
Ans. I do.
Ques. Did you see Leary pass through the tollgate 

that evening ?
Ans. He passed the tollgate that evening.
Ques. About what time ?
Ans. I suppose about half-past nine; I couldn’ t tell 

exactly; he passed down in the morning and back in 
the evening. •

Ques. Did he stop at the tollgate? 20
Ans. Well, he didn’t make a stop at the gate. I was 

out at the gate. I swung the gate open as his mules 
came up and he went on through. He had paid his toll 
in the morning and therefore he had no cause to stop.

Ques. Where was he in the wagon ?
Ans. He was sitting on the seat that he uses for his 

hay shelvings, in the fore part of the shelvings, with his 
knees very near the front part of the shelvings.

Ques. Was he sitting up in the seat ?
Ans. Sitting np, sir, on the seat, all right. 3c
Ques. Was he asleep ?
Ans. No, sir; I didn’ t take him to be asleep; if he 

sleeps he sleeps with his eyes wide open; I was standing 
about as near to him as I am to you.

Ques. Did you see him afterwards on that night ?
Ans. Did I see him ?
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Ques. Yes; after that?
Ans. No; not after that; oh, no; not after that; not 

after he passed the gate.
Ques. Do you know whether he went on down the 

road ?
Ans. Went on towards the crossing.
Qu es. How do you know that ?
Ans. Well, I saw him go up the road.
Ques. Did you stand out in front of the toll-gate?
Ans. I was out. in front of the toll-gate pretty much 

io all of the evening, if it is pleasant; that is, if it is 
warmish weather ; and I generally stay out a good 
deal.

Ques. Did you hear anything at the crossing that 
night ?

Ans. Yes.
Ques. After he had passed ?
Ans. Yes, sir.
Ques. How long after he had passed ?
Ans. *Well, I suppose maybe ten or twelve minutes; 

20 maybe fifteen; not more than that, I shouldn’ t suppose.
Ques. What did you hear or see ?
Ans. Well, when the engine made two shrill whis-

tles I saw the lights come right around.

Mr. Grey: I submit this is not rebuttal. I object to 
it as not rebuttal, because there has been no evidence 
offered on the part of the defendants to which this is 
addressed by way of denial or explanation.

The Court: I understand the objection is not addressed 
3°  to what has been given in testimony about his passing 

through the gate, but what was coming afterwards; his 
statement about what he heard at the railroad crossing, 
whatever happened at the railroad crossing, would seem 
to be part of the plaintiff’s original case, because the 
defendant has offered no new testimony in regard to the 
fact that there was a collision there.



Ques. Well, you observed that something happened 
up there about ten minutes after Leary went through 
is that right ?

Mr. Grey: I object to that.

Mr. Robbins: I am simply trying to locate the posi-
tion, and that he went on from there without wasting 
time.

The Court: I suppose the mere location of a point of 
time would be competent, showing that there were two IO> 
blasts of the whistle heard afterwards is not incompe-
tent merely for the purpose of locating a point of time, 
after he passed the toll-gate; beyond that the testimony 
is not competent.

Whereupon the defendant, by its counsel, prays a bill 
of exceptions, which is allowed and sealed accordingly.

C. G. G a r r i s o n , J. S. C.

Ques. You observed that something was wrong at the 2(> 
crossing about ten or twelve minutes after Leary went 
through; was that so ?

Ans. I suppose it was about that; it might have been 
fifteen but I don’ t think anything over that. There had 
been a team passed there just before-----

The Court: Wait a minute. You had better be quiet 
until you are asked questions.

Cross-examination. 

By Mr. Grey:
3C

Ques. You were standing out enjoying the pleasant 
evening, after Leary passed through for some little 
time?

Ans. Well, I was out there pretty much all the
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evening; it was about half past nine, I should suppose, 
and I was out there for perhaps a half to three-quarters - 
of an hour even after that; I was waiting; the teams 
were travelling.

Ques. When you were outside which part of the road 
were you in ? Were you just at the toll-house door, or 
were you out in the middle of the road, or where were 
you ?

Ans. I was right on the step of the house, the 
porch.

Ques. Which side of the road is the toll house, as 
10  you go towards Hartford ?

Ans. The toll-house is on the left of the turnpike, 
coming this way.

Ques. Then it is on the side of the turnpike which is 
close to the railroad ?

Ans. Yes, sir.

W i l l i a m  L e a r y , recalled.

By Mr. Wescott:

20 Ques. Tell the jury, if you please, how much you had 
been drinking on the day that you got hurt, and where 
you drank, and all about it ?

Mr. Grey: I object, because it is not rebuttal, the 
plaintiff having been asked these very questions in his 
original examination, as to where he drank and how 
much he drank, and having answered them, describing 
that he stopped at the Spread Eagle Hotel-----

The Court: There has been no proof offered by the de-
fendant as to the act of drinking; there has been proof 
offered in regard to certain witnesses saying that they 
smelled liquor on him. I think this is competent in re-
buttal. It was no part of the plaintiff’s case to testify 
to a negative. The presumption of law in his favor was
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that he was in all respects free from anything unusual.
.1  think this is competent in rebuttal.

Whereupon the defendant, by its counsel, prays a bill 
of exceptions, which is allowed and sealed accordingly.

C. G. G a r r i s o n ,
J. S. C.

Ques. Did you have any drinks that day ?
Ans. I had some that day.
Ques. Where did you get them ? io
Ans. Well, I got a couple of them in Camden.
Ques. What did you drink ?
Ans. I drank a couple of drinks of whiskey that 

day.
Ques. On your way home ?.
Ans. No; both of them before I sold out.
Ques. What time in the day was it ?
Ans. It was sometime during the forenoon; it was 

wet and I had got wet, and I took two drinks of liquor;
I think I took one of them in at Pete Verga’s. 20

Ques. Did you take any after that ?
Ans. No, sir.
Ques. Did you take any on your way home ?
Ans. I took one glass of beer on my way home befoie 

I got to Moorestown.
Ques. Is that all the drink you had that day ?
Ans. That was all I took with the exception of the 

glass of beer I took at Moorestown.
Ques. Were you drunk ?
Ans. No, sir. 30

Ques. Were you under the influence of liquor?
Ques. No, sir; I was not.
Ques. Were you asleep ?
Ans. No, sir.
Ques. Did you go to sleep after you left the toll- 

gate ?
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Ans. No, sir; I had no business to go to sleep.
Ques. Now, several witnesses, whose names I won’t 

stop to repeat to you— I have forgotten them— railroad 
employes— said that you made a variety of statements 
to them, to the effect that you had been drinking and 
you had stopped in at some place, and if you hadn’t 
stopped there you wouldn’t have got caught, and that 
you thought there were no more trains, and that you 
wrapped your blankets around you and went to sleep,

IO and that you regretted the condition your wife would be 
left in, and all that ?

Ans. I have no recollection of making any statement 
to anybody of the kind. I knew nothing until the 
next morning, until I found out where I was.

Ques. What was the first thing you recollect after 
the accident, and when was it ?

The Court: This was testified to before.

Ques. Were you in the habit of getting drunk ?
20

(Objected to.)

Mr. Grey: There has been no statement made by 
anybody that he was.

The Court: They have not testified to any habit; it 
is all confined to this one single occasion.

Mr. Wescott: And that he had been warned by peo-
ple.

 ̂ The Court: He can testify as to whether he said he 
had been warned; he cannot testify to the fact of his 
having been warned; the only allegation is that he said 
he had been.

Mr. Wescott: Well he has testified to that as well 
as he can. That is all.
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No cross-examination. 

Plaintiff closes.

D EFEN D AN T’ S SUR-REBUTTAE.

Mr s . P r i s c i l l a  Ba l l i n g e r , re-called.

By Mr. Grey: io

Ques. Mrs. Ballinger, did you state to Mrs. Hollings- 
liead, on the Sunday after this accident in the month of 
June, 18 9 1 , at the Friends’ meeting-house in Moores- 
town, that you were sound asleep, that you did not hear 
the whistle, and you did not know anything about it 
until you were awakened by a train man ?

(Objected to, on the ground that she has been asked 
that question).

20
The Court: Not by her own counsel; she was asked 

that by you, Judge Wescott. She has a right to be ex-
amined on any subject you introduced by her own coun-
sel; you introduced and asked her that question; that 
opens the same question; it is sur-rebuttal.

(Exception noted for the plaintiff).

Ans. I say she must have misunderstood me.

Mr. Wescott: I object to the answer. -2c

The Court (To the witness). The question, in the first 
place, is whether you said that or not.

The Witness: I did not say it.
16
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Ques. Did you have any conversation with Mrs. Hol- 
lingshead at that time in reference to this matter?

Ans. We were talking together.
Ques. Now, what did you say to her at that time in 

reference to this matter ?
Ans. I said that we had gone to bed, but we hadn’t 

got to sleep, and one of the train hands came and called 
and my husband got up and went down iind went out.

Ques. Did you state, at the same time and place, to 
or in the presence of Miss Hollingshead the same thing?

Ans. I think she was there and heard it at the same
10 time.

Ques. Was the conversation which you have repeated 
as having taken place between you and Mrs. Hollings-
head the same conversation which the daughter heard 
on that Sunday at the Moorestown meeting-house?

Ans. She was there and heard it. I had no conversa-
tion with her separately.

No cross-examination.

20 Both sides close.

D EFE N D A N T’ S REQUESTS.

The defendant requests the Court to charge the jury:

First. That there is no evidence of negligence by 
the defendant. Plaintiff’s witnesses swear that the 

3 whistle was blown, except the plaintiff, who says he 
did not hear it. This is not a denial.

Second. That there is evidence of contributory neg-
ligence by plaintiff, who says that he saw a light which 
he judged was an electric light when he looked in the
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direction from which the train came, and hearing no 
sound and knowing that no regular train was due until 
ii. i i  he went on, nudging up his team after he had 
looked. That the railroad was in plain view of the 
turnpike for one-half a mile running beside it and only 
a short distance away; that the railroad and any train 
on it could be seen by any one on the turnpike who 
looked in that direction, but he did not look until he 
got within fifteen or twenty yards of crossing.

Third. That the weight of the testimony is against IO 
plaintiff and in favor of the defendant, and the plain-
tiff cannot recover without showing by clear prepon-
derance of proof that the accident was due wholly to 
the negligence of the defendant.

Fourth. That the mere happening of the accident is 
not of itself evidence of defendant’s negligence.

Fifth. That the jury cannot consider evidence of ac-
cidents at the same crossing at other times, nor evidence 
that the crossing is dangerous. 20

Sixth. That the railroad company was not legally 
bound to give other than the statutory signal by bell or 
whistle at this crossing, and if the jury believe from the 
evidence that such signal was given the plaintiff cannot 
recover.

Seventh. That the evidence is that the headlight was 
lighted on the engine; that the train was in sight of 
any one who looked; that the track could have been 
seen by the plaintiff if he had looked before he reached 
the crossing, and that the train could be seen by him 
also; that his statement that he looked and did not see 
cannot be accepted as true, and as matter of law, the 
Court so instructs the jury.

Eighth. That the plaintiff cannot recover damages
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for loss of earning power, in view of the testimony that 
he has earned since May, 189 2 , $ 175  per year for wheel-
ing the mail eight hundred yards eight times a day 
(6400 yards, or four miles,) and $229 per year for caring 
for the school house, besides odd chores about the post 
office, his previous earnings being one dollar per day 
and board for nine months and seventy-five cents per 
day and board for three months. There is no evidence 
of the value of the board, of amount of doctor’s bill or 
of any doctor’s bill, or of payments for medicine or nurs-
ing. That in the absence of such proof the jury cannot 
make any allowance for these matters.

Ninth. That in estimating his losses of earnings from 
June 19 , 1891 to May 1892, the jury cannot allow, if 
they believe that defendant’s fault alone produced the 
injury, more than at the rate of one dollar per day for 
eight months of the eleven months and seventy-five 
cents for the other three months, as the three months 
were winter months when plaintiff says he earned 

20 seventy-five cents only.

CH ARGE OF T H E  COURT.

The plaintiff seeks to recover damages for injuries al-
leged to have been received by him from a collision 
between a train of the defendant and the wagon upon 
which the plaintiff was riding in June of 18 9 1 . There 
is no question of the fact of the collision. The right of 
the plaintiff to call upon the defendant to compensate 
him for any injuries which resulted from that collision 
depends upon whether, in law, the defendant was negli-
gent. Dismiss from your minds any idea— if there is 
any such— that a railroad company, chartered to run its 
cars as they are in this State, is liable to persons who
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are injured merely from the effect of an accident. That 
is not the law at all. The rule of law is that a railroad 
company is only liable when injuries result solely from 
some fault on the part of the railroad company. In other 
words, so long as a railroad company is running its 
train lawfully and properly, no matter who is injured, 
the company is not obliged to compensate him.

Now, the proper manner in which a railroad company 
may run its trains is wholly a matter of legislative 
permission, and rests very largely in your knowledge. 
They may run them upon their rails; they may run io 
them at a much greater speed than this train was going, 
whether it be light or dark; they can run them at any 
speed (in fact, I think there is no limit as to speed, 
except, of course, the speed to which they are 
necessarily limited, by reason of their mechanical 
construction) provided they do what the Legislature has 
said they must do, and that is, that when they ap-
proach a crossing where pedestrians or vehicles are 
known to cross the company’s road, they must give 
what is called the statutory signal, which has been by 20 
the Legislature prescribed, and that is they must make 
a noise with a bell of a certain weight and metal, such 
as they carry, or that a railroad steam whistle shall be 
blown on the locomotive, commencing at a point distant 
three hundred yards from and continuing up to the 
time when the train crosses over the highway in ques-
tion. Now, so far as the crossing in this case is con-
cerned, that is the only signal which is necessary, and 
if a railroad company, operated as this was from the 
evidence, gave that sort of signal, then, no matter how 30 
anybody got hurt by being run into, there can be no 
legal action for it. So that the first question is whether 
or not the railroad company was running its train as it 
had a right to do, or whether it was running it in such 
a way that it was negligent in the operation of the 
train. And the only negligence that has been alleged
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in this case, as put in evidence by some of the witnesses 
and spoken of in the arguments of counsel, is the 
absence of, or failure to give, the proper statutory sig-
nals which I have just stated to you. In order to de-
termine that point, you must take the testimony of 
the witnesses and decide simply the question whether 
you find that the railroad company did or did not 
give a signal, either by bell or whistle, or both, 
of the statutory kind, the statute requiring not that it 

IO shall give both of them, but that there shall be a noise 
made with one or the other over the space which I have 
mentioned. If you determine that the railroad company 
was rightfully operating its train, then your verdict 
shall be for the defendant. If, on the other hand, you 
determine that the railroad company was not properly 
operating this train, in so far as it was negligent, if that 
be your finding on the fact'*, then the question is 
whether or not this plaintiff is entitled to take advan-
tage of that negligence, which depends upon whether he 

20 himself was careful— careful in a legal sense— for the 
law is absolute upon this point-, that a plaintiff cannot 
recover against a railroad company who has been negli-
gent, if his own conduct was not that of a reasonably 
careful person, and if his own lack of care to any extent 
contributed in bringing about the injury which was also 
partly caused by the negligence of the railroad com-
pany. In other words, if a railroad company is negli-
gent, and the plaintiff also is negligent, then the plain-
tiff cannot recover, even though there was negligence 
on the part of the company.

Now, negligence in respect to a crossing of this kind 
consists in the behavior of the plaintiff with respect to 
the place of danger, a known place of danger, and the 
standard by which you are to judge the plaintiff .is that 
of the conduct of an average person under similar cir-
cumstances with respect to whether such care and pru-
dence of a reasonable kind was exercised as an average
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person would and does exercise under similar circum-
stances. The plaintiff was not called upon to be more 
careful than the average of men., and he cannot, legally, 
be less careful than the average of men. If this acci-
dent occurred to the plaintiff because he did not exer-
cise reasonable care and reasonable prudence in ascer-
taining whether a train was approaching, then he can-
not recover. No one can recover for a railroad accident 
of this kind if it could have been avoided had he exer-
cised reasonable care and prudence in ascertaining the 
approach of a train. io

In determining whether this particular plaintiff did 
exercise that kind of care, you must take into consid-
eration all of the circumstances, how far the train 
could be seen, how he would have had to look in order 
to see it, and whether, in fact, he did so look as an 
average man of reasonable care and prudence would 
have looked.

If the plainiff is entitled to recover—in other words, 
if the accident occurred through no legal fault of the 
kind which I have described on the part of the plaintiff, 2Q 
but solely through the negligent conduct of the rail-
road company in respect to the operation of its train and 
signals, then the duty of the jury is to assess damages 
upon the basis of compensating the plaintiff for those 
injuries which are traceable to the accident, and for 
those alone, such as pain and suffering at the time, for 
inability to continue his power of earning, in so far as 
it affected his receipt of wages, not only immediately 
after the accident but for so long a time as it continued, 
and also, in the future, for so much of the loss of ability oC 
to earn wages and for so much of the deprivation of 
those functions of even a non-pecuniary kind— that is, 
in the man’s comfort and ability to enjoy life— as are, 
in your judgment, shown by the testimony to have 
been produced by the accident. The proper measure of 
damages which you shall reach is a sum which will
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compensate him for those matters. There is no other 
point upon which I need charge you, I believe.

Thé defendant, by its counsel, prays a bill of excep-
tions to the refusal of the Court to charge the jury as 
requested in the several requests to charge submitted by 
the defendant, which bill of exceptions is allowed and 
sealed accordingly.

C. G. GARRISON,
J. S. C. .
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