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P O IN T S  F O R  A P P E L L A N T S .

T h is  is an  appeal from  an  ord er  d ism iss in g  an  o rd er  2 0  
to sh ow  cause w h y  an  in ju n ctio n  sh ou ld  n o t issue.

T h e  respondents h a d  com m en ced  erectin g  a n ew  
sch oo l-h ou se  in  A tla n tic  C i t y ; fo r  th is pu rp ose  th ey  h a d  
n o  a u th ority  from  th e  d istrict, o r  from  the c ity  c o u n c il  o f  
A tla n tic  C ity. N o m on ey  has been  v oted  o r  a p p rop ria ted  
for th is o b je c t ; the b u ild in g  is b e in g  erected , n ot b y  con -
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tract, b u t b y  d a y ’s w ork , an d  is b e in g  p a id  for  ou t o f  the 
sch oo l fu n d  in  h an d  for  the cu rren t sch oo l purposes o f  
the district.

T h e  b ill  is filed  b y  tax -payers to restrain  th e  erection  
o f  the n ew  sch oo l-h ou se , an d  th e  p a y m e n t th erefor out 
o f  the u n appropria ted  m ix e d  sch oo l funds. T h e  tru s-
tees a lon e  h a ve  answ ered. A s  to th e  sch oo l treasurer, a 
decree pro confesso has been  taken .

I f  the respondents are a ctin g  w ith ou t law fu l a u th ority , 
or  i f  th ey  are u n la w fu lly  d iv e r t in g  m o n e y  raised  or 
app ropria ted  b y  the State for  a d ifferen t purpose, a cou rt 
o f  eq u ity  w ill  restrain  them .

2 H ig h  on  In jv p . 808, Sec. 1237.
2 D illo n  o n  M u n . C orp. 914, 916.
B on d  v . N ew ark , 4  C. E . G r. 385.
S ch u u m  &  Seym  an , 9 C. E . Gr. 156.

T h is  p os ition  is n ot con troverted  in  the case.

T h e  answ er ju stifies  th e  b u ild in g  on  tw o g rou n d s :

1. T h a t b y  the charter o f  A t la n tic  C ity  the respond- 
2 0  ents h a v e  th e  necessary p ow er to  erect s c h o o l-b u ild in g s ;

and
2. T h a t th is pow er is con ferred  on  th em  b y  th e  act o f 

M arch  3 1 ,1 8 8 2 .
T o  con sid er th em  in  th is o r d e r :
1. T h e  ch arter o f  A tla n tic  C ity  does n o t  con fer  on  the 

trustees o f  c o m m o n  sch oo ls  th e  pow er to erect school- 
houses, o r  an y  oth er pow er w hatsoever.

T h a t ch arter m en tion s th is class o f  officers b u t tw ic e ; 
on ce  to designate th e ir  n u m b er , v i z : “  t h r e e a n d  once 

3 0  to p ro v id e  for  th e ir  e lection .
I f  th ey  h a ve  pow ers th ey  get th em  elsew here.
A  creature o f  statute derives n o  specia l pow er from  

the absolu te  silen ce  o f  an oth er statute.
I f  the trustees o f  co m m o n  sch ools  h a ve  p ow er to erect
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school-houses, th ey  derive  it  from  th e  G en era l S ch o o l 

T
T h e  act to establish  p u b lic  sch oo ls  o f  A p r il  17, 1846, 

creates th e  o ffice  o f  trustee o f  co m m o n  sch oo ls , a n d  
gran ts  an d  defines th e ir  p o w e r s ; a m on g  these is the 
p ow er to  erect sch ool-h ou ses, p rov id ed , th at fo r  th is  p u r -
pose, th ey  sh a ll h a v e  th e  p rev iou s  a u th ority  o f  tw o-th irds

o f  th e  voters o f  th e  d istrict.
T h e  o r ig in a l act to in corp ora te  A tla n tic  C ity  was 

passed in  1854, an d  th e  present ch arter in  1 8 6 6 ; th e  
sch oo l act o f  1846, b e in g  still in  fo rce  in  1867. ■  -

A l l  th a t these charters o f  A tla n tic  C ity  p ro v id e  m  
reference to  sch oo l trustees, is th e ir  n u m b er  an d  the 
m od e  o f  th e ir  e lection . In  o th er w ords, th ey  s im p ly  p ro -
v id e  th e  necessary  officers to  carry  ou t th e  pow ers an d  
duties g ran ted  to, an d  im p osed  u p on , su ch  officers, b y  

th e  gen era l la w  o f  1846 ' n> l V r o o r o 7 5

T h e  tw o n S P o n ty  m ay stand togeth er, b u t  i f  the tru s-
tees o f  common sch oo ls  in  A tla n tic  C ity  are to  h a v e  a n y  0  
pow er the tw o must stand together.

I f  a g en era l law  requ ires certa in  officers to carry  i  
in to  effect, a specia l law  s im p ly  p r o v id in g  fo r  th e  n u m -
ber and  e lection  o f  su ch  officers, repeals b y  im p lica t io n  
on ly  su ch  parts o f  the gen era l law  as relate to  th e  n u m -

ber an d  e lection  o f  officers. . .
U nless a later statute is .m an ifestly  in consisten t w ith , 

and rep u gn a n t to, a  p r io r  one, b o th  rem a in  m  f o r c e ; 
courts are b o u n d  to u p h o ld  a  p r io r  law , i f  the tw o  m a y  ^  

subsist together.
1 B l. C om . 89, n ote  34, (S harsw ood).
Sedg. on  Stat. C on . p. 98, notes.
1 D illon . M un . C orp. Sec. 87 a n d  88.
Indust. Sch. D ist. v. W h ite h e a d , 2 Beas. 291.
State v . P lu n k ett, 3 H arr. 5 a n d  7.
N . & T . B a n k  v . B ridges, 1 Y r o o m , 112.
State v . H a m m e ll, 2 Y r . 458.
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T h u s  far w e h a v e  con sidered  these respondents as 
o b ta in in g  th e ir  pow ers from  th e  G eneral S ch oo l L aw  o f  
1846.

T hese  trustees, b e in g  s im p ly  elected  to carry  on  the 
m a ch in ery  o f  th e  G eneral S ch oo l L aw , w h eth er th e ir  
pow ers rem ain  fixed  b y  the o ld  law  o f  1846, o r  w heth er 
th ey  fo llo w  the ch an ges o f  the la w  o f  1867, an d  th e  
R e v is io n  is an  im m a teria l qu estion , as in  a ll the G eneral 

10 S ch oo l L aw s th e  p ow er to erect sch oo l-h ou ses is cou p led  
w ith , an d  m ad e  to d ep en d  u p on , t h e . p rev iou s  a u th ority  
o f  the voters o f  th e  d istrict.

B ut the ch arter o f  A t la n tic  C ity  is s ilen t as to the 
pow ers o f  its trustees o f  com m ori sch ools. H en ce , i f  it  
be  h e ld  th at th ey  d o  n ot take th e ir  pow ers from  the 
G eneral S ch o o l L aw  o f  1846, in  force  at the tim e  the 
charters o f  A t la n tic  C ity  w ere a p p roved , th en  the G en -
eral L aw  o f  1867 w ill b e  h e ld  to a p p ly . In  the absence 
o f  a il g ra n t o f  pow er b y  th e  charter, the pow ers and  p ro - 

 ̂ v is ion s o f  the G eneral L a w  w ill  attach.
O  (j

. E v en  i f  th e  ch arter sh ou ld  s im p ly  con ta in  certain  
pow ers b y  in ference, (w h ich  it  does n ot), the G eneral L aw  
b e in g  c lea r ly  in ten d ed  to p rescribe  a u n iform  sch em e in 
sch oo l m atters, it w ou ld  repeal the pow ers so im p lied .

1 D illo n  on  M u n . C orp. 87, 89.
State v. T h e  C om . o f  R . R . 'Tax, 8 V r . 230.
In d u st. S ch . D ist. v. W h ite h e a d , 2 Beas. 290.
T h e  B an k  v. B ridges, 1 V r . 116.
State v . N ew ark , 10 V r . 391.
S ta te  v  S h e r id a n , 13  V r o o m , 6 4 .

30  B ut respondents a rgu e th ey  n eed  lo o k  to n o  general 
law  for th e ir  p ow er to b u ild  sch oo l-h ou ses  because o f  
Section  31 o f  th e ir  ch arter, w h ich  p rov id es  th at City 
C ou n cil m a y  raise taxes, w h ich , togeth er w ith  th e  State 
reven ue an d  th e  S ch oo l F u n d , sh a ll be  p a id  ov er  to the 
sch oo l treasurer, an d  be  a p p lied  to sch oo l purposes in  
said city .
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T h e  ob v iou s  ob ject o f  w h ich  is, to  p ro v id e  a fu n d  for 
cu rren t sch oo l expenses, to b e  partly  raised b y  C ou n cil,
an d  a ll h e ld  b y  the treasurer.

B u t u n d er  w h at con ce iv a b le  course o f  con stru ction  can  
th is section  b e  m ade to  d o  d u ty  as an act to em pow er 
trustees o f  co m m o n  sch ools  to erect sch ool-h ou ses ?

A n d  w hen  w e reca ll the fact that c ity  co u n c il  has n ot 
au th orized  th is act, as is adm itted  b y  respondents, an d  
that th is b ill  is taken  as con fessed aga in st th e  sch oo l 
treasurer in  th is very  case, th e  con stru ction  ca n n ot be  
regarded  as seriou sly  con ten d ed  for.

I f  the con ten tion  is that the C ity  C ou n cil stands m  the 
shoes o f  the voters, th en  the a u th ority  o f  C ou n cil takes 
the p lace  o f  the electors, b u t  that a u th ority  is a d m itte d ly

w ith h eld .

B ut this w h o le  section  has re ference o n ly  to “ school 
purposes,”  a term  used u n iv ersa lly , as a term  o f  sch oo l 
law , to m ean  current expenses, as d istin g u ish ed  from  e x -
traord in ary  o n e s ; that th is is th e  m e a n in g  o f  it  here, is 2 0  
enforced b y  the fa ct  that it is a p p lied  to a fu n d  com p osed  
in  part o f  lo ca l taxes an d  in  part o f  the State sch oo l fu n d  
arid sch oo l reven ue, a m ix e d  fu n d , to b e  ap p lied  to schoo 
purposes, b u t th e  State m on ey , b y  law , is con fin ed  to  . 
current expenses. P f c  1 8 7 1  page 9 0 .  State v&henda*. Id  V r. a -

R ev is ion , p. 1086, sec. 91. . . . .
H a v in g  ch osen  to  con fu se  these m on eys, th is lim ita tion

attaches to  the m ix e d  fu n d .
B ut respondents fu rth er say , that i f  th ey  b e  n o t e m -

pow ered b y  th e  ch arter o f  A tla n tic  C ity  to  erect sch oo l 3 0  
houses, th at th is  pow er is g iv e n  them  b y  the act o f  

M arch 8 1 ,1 8 8 2 .
T h at th is  act does n ot c lo th e  trustees o f  co m m o n  

schools w ith  pow er to erect sch ool-h ou ses is ev id en t from
the fo llo w in g  consideration s.

1. T hese  respondents d o  n o t fa ll w ith in  th e  class m en -
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tion ed  in  th is act, b e in g  n e ith er a “  b oa rd  o f  ed u ca tion  
o f  a n y  c ity  or o th er  b o d y  h a v in g  con tro l o f  p u b lic  
sch oo ls  in  a n y  c ity .”

T h is  act c learly  con tem plates su ch  a quasi corp ora tion  
or  su b -m u n ic ip a l b o d y  o f  a n y  c ity  as b y  gen era l act, 
specia l leg is la tion  or  c ity  c h a r te r . sh a ll be  erected  b y , 
for  or w ith in  a n y  city . T h e  Trustees o f  S ch oo l D istrict 
n u m b er  one, in  th e  cou n ty  o f  A tla n tic , are in  n o  sense 
such  o ff ic e r s ; th e ir  territoria l lim it  is a school district— a 

10  su b d iv is ion  o f  a cou n ty , w h ich  m a y  be  ex ten d ed  or  c o n -
tracted  b y  th e  co u n ty  su p e r in te n d e n t; the fact that the 
geogra p h ica l b ou n daries  o f  such  a d istrict are co term -
in ou s w ith  those o f  an  in corp ora ted  c ity  does n ot b r in g  
them  w ith in  th e  class o f  specia l m u n ic ip a l bod ies  co n -
tem plated  b y  th is  act.

2. B ecause th e  au th ority  o f  the co m m o n  co u n c il 
therein  req u ired  is adm itted  to be  w a n tin g  here.

3. B ecause a ll that th e  act grants to the su b -m u n ic ip a l 
2 0  b o d y  there m en tion ed  is th e  pow er to b orrow  an d  secure

m on ey .

4. B ecause n ow h ere  in  th is act is there a n y  g ra n t o f 
pow er to erect sch oo l houses, an d  a gran t o f  p ow er  never 
arises b y  im p lica tion .

5. B ecause th is act authorizes the borrowing o f  m on ey  
an d  w ill n o t sustain  an  u n law fu l d iv ers ion  o f  a fu n d  in 
h a n d .

0  6. B ecause u n der the a u th ority  to borrow the respon d-
ents, a d m ittin g  that th ey  d o  n ot n eed  to borrow , seek to 
d er iv e  an  a u th ority  to b u ild  w ith ou t b orrow in g .

7. T h e  p rov iso , w h ich  is suppressed in  respondents’ 
answ er, is fatal to th e ir  c la im , as it appears in  th e  case,
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th at A tla n tic  C ity  is a lready  w ith in  five  h u n d red  dollars 
o f  its charter lim it  o f  indebtedness.

I f  the respondents sh ow  that th ey  possess the pow er to 
erect school-houses, as c la im ed  b y  th em , still th ey  w ou ld  
b e  restrained u n d er the c ircu m stan ces o f  th is  case.

1. N o  taxes or school reven u e  can  b e  p a id  in  u n til late
in  D e ce m b e r ; so that u p o n  the average o f  th e  last 10  
scholastic year, the cash in  h a n d  is a ll needed  to m eet 
the cu rrent expenses o f  the district. T h is  b e in g  so, the 
erection  o f  the new  b u ild in g  at its estim ated cost w o u ld  
run  the c ity  in  d lb t b e y o n d  the lim it  o f  in debtedness 

fixed  b y  its charter.
2. B ecause th is m on ey , b o th  as to lo ca l taxes-an d  State 

revenue, is in  h a n d  for cu rren t sch oo l purposes on ly , an d  
respondents a d m it that n o  part o f  it  has been  a p p ro p r i-
ated to the purpose  o f  e rectin g  a sch ool-h ou se , (p  28, lin e  2q  

30 o f  answ er.)
3. B ecause th is  m o n e y  is a m ix e d  fu n d  as adm itted  b y  

respondents (answ er, p. 28, lin e  20,) m ad e  u p  in  large  
part o f  the State sch oo l m on eys. B ut b y  th e  law  reg u la -
ting th e  State sch oo l m on eys it  is p rov id ed  (see R e v is io n , 
p. 1086, Sec. 91,) as fo llo w s : “ N ot m ore  th a n  tw en ty  
“ dollars a n n u a lly , o f  th e  sch oo l m on ey s  rece ived  b y  
“ any  sch o o l d istrict, ex cep t such  as m a y  b e  raised  w ith - 
“ in  the d istrict, sh a ll b e  used fo r  a n y  oth er pu rpose  th an
“ the p a y m en t o f  teachers salaries an d  for  p u rch a s in g  3 0  
I  fu e l»  {>£, 1 8 7 1  p a g e  9 6 .  S ta te  ̂ S h e r id a n , l.§  V r. 0 %

R esp on den ts a ccepted  the State m on eys subject to th is 
restriction ; in  th e ir  h a n d s these State m on eys h a v e  been  
confused w ith  th e  lo ca l taxes. T o  erect a sch oo l-h ou se  ou t 
of th is fu n d  w ou ld  c lea r ly  be  an  u n la w fu l d iv ers ion  o f  it. 

W here^a m u n ic ip a l b od y , h o ld in g  m on ey  for  on e  pur-
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pose, attem pts to d iv ert it to  another, th ey  w ill b e  en -
jo in e d  ; th ey  h o ld  the m on ey  in  trust.

2 H ig h  on  In j., Sec. 1237.
Hoboken. y -In iason 9 5 Dutcli. ° ■

P erry  v. K in n ea r , 42 111. 160.
C olton  v . H an ch ett, 13 111. 615.
R o th ro ck  v . Carr, 55 In d . 334.
W . C. A . J. S. Co. v . B arr, 55 In d . 30.

JQ D en t v. C ook , 45 Ga. 323.
B row n  v . C on cord , 56 N . H . 375.
P atton  v . Stephens, 14 B ush. 324.
S h erlock  v . T h e  V illa g e , 59 111. 389.
R oberts  v. M ayor, 5 A b . Pr. 41.
L utes v. B riggs, 5 H u n . 67. *
A tt ’y  G en. v . A sp in a ll, 2 M d. & Cr. 615.

G A R R IS O N , F R E N C H  & C A S S E L M A N ,
S o l’rs. for  A pp ellan ts .



N. J. Co ur t  o f  Errors  a n d  A ppe al s .

B etw een

L e e  a n d  o t h e r s ,

A pp ellan ts .

and

T h e  T r u s t e e s  o f  S c h o o l  D i s t r i c t  

N o, 1, i n  t h e  C o u n t y  o f  A t -

l a n t i c ,

R espon den t.

1. T h e  resp on den t has th e  p ow er to b u ild  th e  sch oo l- 
house in  question , u n d er  an d  b y  v irtu e  o f  th e  ch arter o f  
A tlantic C ity, w ith ou t “ the p rev iou s  a u th ority  o f  a  vote  
o f the d istrict.”

Subd ivision  3, o f  See. 39, o f  the gen era l sch oo l la w , 
requiring certain  o f  the acts o f  sch oo l trustees to h a ve  
“ the previous a u th ority  o f  a v o te  o f  th e  d istr ict”  does 
not app ly  to A tla n tic  C ity.

T he trustees o f  co m m o n  sch ools  o f  A t la n tic  C ity  are 
corporate officers, see Secs. 2 an d  3 o f  th e  act en titled

On

B i l l , &c. 

R e s p o n d e n t ’s  

P o i n t s .



“ A n  act to rev ise  an d  a m en d  the ch arter o f  A ta ln tic  
C ity ,”  a p p roved  M arch  13th, 1866, L aw s o f  1866, p. 3 1 4 ; 
an d  Sec. 31st o f  th at act p rov id es  that C ity  C ou n cil m a y  
d irect m on ey  fo r  sch oo l purposes to b e  raised b y  taxation , 
w ith ou t a n y  reference to  a v o te  o f  th e  district.; an d  that 
m o n e y  so raised  sh a ll be  p a id  to  the treasurer o f  the 
trustees o f  co m m o n  sch ools  fo r  th e  tim e  being*, and be 
a p p lied  to  sch oo l pu rposes in  said c ity ) W ithout a iiy  
reference to  a vote  o f  the d is t r ic t ; and the 3d Sec. o f  the 
su p p lem en t to  th e  charter, ap p roved  M arch  19th, 1872, 
L aw s o f  1872, p. 590, enacts “ T h a t the said sch oo l treasu-
rer sh a ll p a y  ou t n o  m on eys b y  h im  so rece ived  for school 
purposes, ex cep t upoin a w ritten  ord er o f  the trustees o f 
said city , o r  a m a jor ity  o f  them , w h ich  ord er  sh a ll state 
th e  pu rp ose  for  w h ich  it  is g iv e n .”

A t  the com m en cem en t o f  th e  b u ild in g  in  question  
there w as in  th e  harids o f  th e  sch oo l treasurer upw ards 
o f  $4,00b, raised fo r  gen era l sch oo l purposes fo r  the 
sch olastic  year e n d in g  A u g u st  31st, 1882, an d  requ ired  
for  n o  sch oo l purpose*for that yea r  ex cep tin g  the erection 
o f  the new  sch ool-h ou se .

T h a t  m on ey  was in  the h an ds o f  the sch oo l treasurer, 
su b ject to the ord er o f  the sch oo l trustees a p p ly in g  it  to 
som e particu lar  sch oo l p u r p o s e ; an d  u n d er  the p rov ision s 
o f  the c ity  ch arter the B oard  had th e  r ig h t  to a p p ly  it to 
th e  erection  o f  the sch oo l-h ou se  in  q u e s t io n ; an d  its 
a p p lica tion  to that pu rp ose  w ou ld  in  now ise increase 
the d eb t o f  th e  city .

2. F u rth er  a u th ority  to su p port th e  r ig h t o f  the re-
sp on d en t to erect a new  sch oo l-h ou se  in  the m anner 
p roposed  w ill b e  fou n d  in  the act en titled  “ A n  act to 
en ab le  cities to  p ro v id e  a d d ition a l sch oo l a ccom m odation s 
w here the sam e are necessary  and  to  b orrow  m on ey  for 
the pu rpose ,”  ap p roved  M arch  3 is t , 1882, L aw s o f  1882, 
p. 250. '■

3. A ssu m in g  th e  B oard  to h a ve  th e  p ow er cla im ed , its 
exercise  in  the absence o f  fraud , can n ot b e  con tro lled  b y  
the C ou rt o f  C h an cery  tq a n y  oth er tr ibu n a l.



- * 1 1 ,

IN' CHANCERY OF NEW JERSEY.

To His Honor, Theodore Runyon, Chancellor of the State 
of New Jersey:
H u m b ly  co m p la in in g  sh ow  u n to  y o u r  H o n o r , y o u r  

orators, I r v in g  L ee, T h om a s  M agu ire , A lv in  M. B ailey , 
Lem uel E ld rid g e , J a cob  N atter a n d  E d w a rd  W ilson , all 
o f the city  o f  A tla n tic  C ity, in  th e  State o f  N ew  Jersey, -  _ 
that you r orators are, a ll o f  th em , freeh old ers , residents A 
and tax-payers in  said c ity  a n d  p a rticu la r ly  in terested  
m  the w elfare an d  p rosp erity  o f  sa id  city .

A n d  that y ou r  orator, J a cob  N atter, has fou r  ch ild re n  
who are scholars in  atten dan ce  on  th e  p u b lic  sch oo ls  in  
said A tlantic  C ity ; that y o u r  orator, A lv in  M . B a iley , has 
one ch ild  also in  su ch  attendance, an d  th at y o u r  orator, 
Thom as M aguire, also has on e  ch ild  in  such  attendance.

That b y  the p rov is ion s  o f  an  act o f  th e  L eg is la tu re  o f  
the State o f  N ew  Jersey en titled  “ A n  act to rev ise  an d  
am end the ch arter o f  A t la n tic  C ity ,”  a p p roved  M arch  
thirteenth, e ighteen  h u n d red  an d  s ix ty -s ix , an d  the 
several acts su p p lem en tary  to an d  a m en d a tory  o f  said 
act there are a m o n g  oth er officers o f  said c ity  “ three 
trustees o f  com m on  sch oo ls”  and  on e  “ su p erin ten d en t o f  
com m on  schools.”  T h a t n o  pow ers are g iv e n  b y  said

20
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acts to said trustees, o th er th an  the pow ers, r igh ts  and 
duties p rescribed  b y  an  act o f  th e  L egisla tu re  o f  the 
State o f  N ew  Jersey en titled  “  A n  act to establish  a  
system  o f  p u b lic  in s tru ctio n ”  (rev is ion ,) a p p rov ed  M arch  
27th, 1874, an d  the severa l acts su p p lem en ta ry  to and 
a m en d a tory  o f  th e  sam e.

A n d  y o u r  orators fu rth er show , that it  is p rov id ed  
b y  said a b ov e  recited  act to rev ise  an d  am en d  the char-
ter o f  A tla n tic  C ity , a m o n g  oth er th in gs  that th e  assessor 

1 0  o f  sa id  c ity  shall assess u p on  the persons and  property  
w ith in  the said city , an d  the co lle ctor  o f  the said c ity  
sh a ll co lle ct  the taxes req u ired  to be  assessed an d  co l-
lected  for  the su p port o f  th e  sch oo ls  o f  the city , in  the 
sam e m an n er an d  w ith in  the sam e tim e as th e  assessors 
an d  co llectors  o f  the tow n sh ips o f  A t la n tic  cou n ty  are  
o r  m a y  b e  req u ired  to assess a n d  co lle ct  the State and 
cou n ty  ta x  in  th e ir  respective  to w n s h ip s ; an d  that the 
c ity  c o u n c il o f  sa id  c ity  m a y  d irect to b e  raised b y  
ta x a tion  for  school purposes a n y  su m  n ot to  exceed  ten 
dolla rs  p er  h ead  for  every  ch ild  in  said c ity , betw een  th e  
ages o f  five  years an d  tw e n ty -o n e ; an d  that the said  city  
sh a ll b e  en titled  to its ju s t  p rop ortion  o f  th e  a n n u a l appro-
p r ia tion  o f  th e  sch oo l fu n d  o f  th is State, an d  to  its just 
p rop ortion  an d  q u ota  o f  the interest on  the surplus 
reven ue, a p p ortion ed  to an d  rece ived  or  to b e  received 
b y  th e  State o f  N ew  Jersey, to b e  ascerta ined  in  the 
sam e m a n n er  as th e  p rop ortion  or  quotas o f  th e  tow n-
sh ips o f  the State th en  w ere or  thereafter sh ou ld  be 
ascertained, w h ich  m on ey s  sh ou ld  b e  p a id  im m ed ia te ly  

3 0  ov e r  to  th e  treasurer o f  th e  trustees o f  co m m o n  schools 
fo r  the tim e  b e in g , a n d  b e  ap p lied  to school purposes in  
said  c i t y ; an d  th at it is p ro v id e d  b y  a supp lem en t to 
said  act en titled  “ A  fu rth er su p p lem en t to an  act entitled 
an  act to revise  a n d  a m en d  the ch arter  o f  A tla n tic  City, 
a p p roved  M arch  th irteen th , e igh teen  h u n d red  and  sixty- 
s ix ,”  a p p rov ed  M arch  19th, 1872, th at th e  superintendent
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o f  com m on  sch ools  o f  said c ity  sh ou ld  b e  sch oo l treasurer, 
and receive from  the ta x  co lle c to r  o f  the c ity  a ll' m on eys 
assessed and  co llected  for  sch oo l purposes o f  sa id  c i t y ;  
that the c ity  treasurer sh ou ld  p a y  ov e r  to said  sch oo l 
treasurer a ll m on ey s  w h ich  h e  m ig h t  rece ive  fo r  sch oo l 
purposes b y  v irtu e  o f  an y  law  o f  th is  State, a n d  that 
said school treasurer sh ou ld  p a y  ou t n o  m on ey s  b y  h im  
so received  for  sch oo l purposes, e x ce p t  u p o n  a  w ritten  
order o f  the trustees o f  said c ity , o r  a m a jor ity  o f  th em , 
w hich  order shall state the pu rp ose  fo r  w h ich  it is g iv en , 10  
and be m ade pa ya b le  to th e  person  en titled  to  rece ive  the 
m oney and be  b y  h im  or  h er endorsed .

A n d  y ou r  orators fu rth er show  th e  present “  trustees o f  
com m on sch ools”  o f  said c ity  are L ew is E va n s, L e v i C. 
A lbertson an d  D an ie l S. L a cy , th at said  c ity  constitutes 
one school d istrict, an d  th at said trustees are a b o d y  co r -
porate under th e  law s o f  th e  State o f  N ew  Jersey, ca lled  
and k n ow n  b y  the n am e o f  “ T h e  Trustees o f  S ch oo l 
D istrict N u m ber O n e , in  the co u n ty  o f  A tla n tic ,”  an d  
by  that nam e are' ca p a b le  o f  su in g  a n d  b e in g  sued in  a ll gft 
courts and places w h a te v e r ; that b y  th e  th ird  su b d iv i-
sion o f section  th ir ty -e ig h t o f  the a b ov e  recited  act to 
establish a system  o f  p u b lic  in stru ction , said  trustees 
have pow er to erect, en large , repa ir  o r  im p ro v e  sch oo l 
bu ild ings, and  p u rch ase , lease, m ortga ge  or  sell s ch oo l 
lots or sch ool houses, to  b orrow  m on ey , w ith  or  w ith ou t 
m ortgage, and  to raise m o n e y  b y  ta x a tion  for  a n y  such  
purpose, or to p a y  debts in cu rred  th erefor, o r  for  the 
current expenses o f  a n y  sch oo ls , provided that for any such 
acts they shall have the previous authority of a vote of the gQ 
district.

A n d  y ou r  orators fu rth er sh ow , that on e  O bed  H . 
Crosby is the present su p erin ten d en t o f  co m m o n  sch ools  
o f said city , an d  the sch oo l treasurer t h e r e o f ; th at there 
was raised b y  ta x a tion  o n  the p rop erty  in  sa id  c ity  for  
the present year, an d  p a id  to  said  su p erin ten d en t an d
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sch oo l treasurer b y  said  c ity , th e  sum  o f  e leven  th ou san d  
e igh t h u n d red  dollars , o r  thereabouts, fo r  sch oo l p u r-
poses, n o  part o f  w h ich  su m  was ap p rop ria ted  for  b u ild -
in g  a n ew  s c h o o l-h o u s e ; a n d  that there  w as also p a id  to 
h im  o f  the State ta x  for  sch oo l purposes for  the present 
year th e  su m  o f  fou r  th ou san d  three h u n d red  and  
seventy  dolla rs  an d  seven ty  cents, o r  thereabouts, n o  part 
o f  w h ich  has been  app ropria ted  for  b u ild in g  a new  
s c h o o l-h o u s e ; that y o u r  orators are adv ised  an d  cred i- 

1 0  ib ly  in form ed , an d  b e liev e  it  to  be true, th at the ba lan ce  
o f  sa id  sum s rem a in in g  in  th e  h an ds o f  sa id  su p erin -
ten den t and  treasurer is n o  m ore  th a n  is su fficien t to 
p ay  th e  teachers’ salaries an d  cu rren t expenses o f  ru n -
n in g  the sch ools  in  said c ity  for  th e  present year, o r  until 
th e  m on ey  raised for  the n ex t  year is rece ived  b y  said 
su p erin ten d en t a n d  treasurer.

A n d  y o u r  orators fu rth er show , that b y  a supp lem ent 
to said act to revise  an d  am en d  the ch arter o f  A tlan tic  
C ity  “ A  fu rth er su p p lem en t to the act en titled  ‘ an  act to  

2 0  revise  an d  am end  the ch arter o f  A t la n tic  C ity, app roved  
M arch  th irteenth ,, e igh teen  h u n d red  an d  s ix ty -s ix , 
a p p roved  A p r il  8 ,1 8 7 5 , it is p ro v id e d  that th e  debt o f 
A t la n tic  C ity  sh a ll at n o  tim e ex ceed  th e  sum  o f  th irty- 
five  th ou san d  d o lla r s ; that th e  present deb t o f  said 
A tla n tic  C ity  is n ow  th irty -fou r  th ou san d  fou r  hun dred  
a n d  fifty  dollars.

A n d  y o u r  orators fu rth er show , that said  “  T h e  T rus-
tees o f  S ch oo l D istrict N u m b er O n e in  the cou n ty  o f 
A t la n t ic ”  h a ve  recen tly  com m en ced  the erection  o f  a 
new  sch oo l-h ou se  on  th e  lo t  at the southw est corn er o f 

3 0  P en n sy lv a n ia  an d  A rc t ic  avenues, in  said c ity , upon 
w h ich  the present s ch oo l ed ifice  is erected, an d  h a ve  pro-
ceeded  so far in  th e  erection  o f  th e  sam e that th e  founda-
tion s are com p leted  a n d  m ateria l is b e in g  h a u led  upon 
th e  g ro u n d  for  th e  su p erstru ctu re ; th at said b u ild in g  
is b e in g  erected  b y  d a y ’s w ork  an d  w ith ou t an y
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authority from  the lega l voters o f  said d istrict, or o f  the 
city cou n cil o f  said  city , an d  w ith ou t th e  p rev iou s 
authority o f  the vote  o f  the d istrict, u p on  a lo t  o f  lan d  
one hundred and  fifty  feet, b y  on e  h u n d red  a n d  fifty  feet, 
upon w h ich  there is a lready  erected  a la rge  sch oo l-h ou se , 
accom m odatin g  som e three h u n d red  a n d  fifty  scholars, 
which lot is scarcely  la rge  en ou g h  fo r  th e  p rop er  a cco m -
m odation and  h ea lth fu l exercise  o f  said scholars, w h ich  
new b u ild in g  w ill cost, w h en  com p leted , as y o u r  orators 
are in form ed an d  b e lieve , som eth in g  over th ree  th ou san d  10  
dollars, the size o f  su ch  new  b u ild in g  b e in g  tw en ty -s ix  
by forty feet.

A n d  y ou r  orators fu rth er sh ow , that th ey  h a v e  la id  
said matter o f  the illeg a l b u ild in g  o f  said new  sch oo l-h ou se  
before the city  c o u n c il  o f  said c ity , that the sam e was 
referred to the com m ittee  on  ed u ca tion  o f  said cou n c il, 
that said com m ittee  a p p lied  to the c ity  so lic ito r  for  h is 
opinion, that said so lic itor  ga ve  h is o p in io n , in  w ritin g , 
that said trustees h a ve  n o  p ow er to b u i ld  said sch oo l- 
house, a cop y  o f  w h ich  o p in io n  was served u p on  said 
trustees; that y o u r  orators, or  som e o f  th em , h ave  
applied to said trustees in  person , and requested th em  to 
refrain from  proceed in g  w ith  the erection  o f  said new  
school-house, stating to them  that there was n o  a p p ro -
priation for  the purpose, n o  a u th ority  from  the d istrict 
or council to b u ild  the sam e, and  n o  fu n ds on  h a n d  to  
pay for the sam e, w ith ou t u sin g  the m o n e y  a pp ropria ted  
and needed for sch oo l purposes, an d  that th e  sam e cou ld  
not be bu ilt w ithout ru n n in g  the c ity  in  deb t b e y o n d  the 
lim it fixed  b y  its ch arter ; that on e  C harles M a x w ell 
recently app lied  to said trustees a n d  requested  th em  to  °  
refrain from  proceed in g  w ith  the erection  o f  said new  
school-house, to w h ich  request th ey  rep lied  th at the 
trustees w ou ld  have a m eetin g  T u esd a y  ev e n in g , (J u ly  
twenty-fifth, e igh teen  h u n d red  a n d  e igh ty -tw o) an d  c o n -
sider the m atter, that said m eetin g  was h e ld , b u t  w hat
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was there d iscussed, con sid ered  or  determ in ed , is to you r 
orators u n k n ow n , b u t on  the fo llo w in g  d a y  there com -
m en ced  to b e  d e livered  at th e  p la ce  w here said new  
sch oo l-h ou se  is b e in g  erected , lu m b e r  and  m ateria ls for 
the superstructure thereof.

A n d  y o u r  orators fu rth er show , th at they  are the 
ow ners o f  ta xab le  real estate o f  con sid era b le  v a lu e  in 
said  c ity  o f  A tla n tic  C ity , an d  p a y  the a n n u a l taxes and 
assessm ents im p osed  thereon  ; that i f  sa id  T h e  Trustees

1 0  o f  S ch oo l D istrict N u m b er O ne, in  th e  co u n ty  o f  A tlantic» 
are a llow ed  an d  perm itted  to p roceed  w ith  the erection 
o f  said n ew  sch ool-h ou se , an d  said  O bed  H . Crosby, 
su p erin ten d en t o f  co m m o n  sch oo ls  an d  sch oo l treasurer, 
perm itted  to p a y  ou t o f  the m on ey s  in  h is h an ds for 
sch oo l purposes u p on  th e  w ritten  ord er  o f  said trustees, 
or the m a jor ity  o f  th em , the costs an d  expen ses o f  erect-
in g  said new  sch oo l-h ou se , o r  a n y  part thereof, such 
m o n e y  w ill be  used  fo r  a p u rp ose  for  w h ich  the sam e has 
n ot been  a pp ropria ted , a n d  there w ill n o t b e  enough

2 0  fu n ds to p a y  the cu rren t expenses o f  the sch oo ls  o f  said 
d istrict for  the cu rren t y e a r ; the a p p rop ria tion  for  school 
purposes w ill b e  overdraw n , an d  the said  sch oo ls  or part 
o f  th em  h ave  to be closed  for  la ck  o f  fu n ds, th e  indebt-
edness o f  the c ity  increased  b e y o n d  the lim it  fixed  b y  its 
charter, the taxes to be  p a id  b y  y o u r  orators la rge ly  in -
creased, and  the fu n ds o f  th e  citizens o f  said c ity  m is-
a pp ropria ted , an d  th e  bu rd en s o f  y o u r  orators and  other 
tax -payers o f  said c ity  la rg e ly  in creased  b y  such  m is-
a p p rop ria tion , an d  y o u r  orators irrep a ra b ly  in ju red  in 
th e  prem ises.

ou  A n d  y o u r  orators su bm it, that th e  C ity  C ou n cil o f 
“  A tla n tic  C ity ,”  T h e  Trustees o f  S ch oo l D istrict N um ber 
O ne, in  the cou n ty  o f  A tla n tic , a n d  O bed  H . Crosby, 
su p erin ten d en t o f  c o m m o n  sch oo ls  an d  sch oo l treasurer 
o f  A tla n tic  C ity, b e in g  entrusted  w ith  the con tro l and 
d isp osition  o f  the m u n ic ip a l affairs o f  sa id  city , for



7

the benefit an d  p rotection  o f  y o u r  orators, sh o u ld  be  
restrained b y  th is h on ora b le  cou rt, th e  said “  T h e  T ru s-
tees o f  S ch oo l D istrict N u m b er O ne, in  the co u n ty  o f  
A tlantic, for  b u ild in g  a n d  erectin g  or  a ttem p tin g  to b u ild  
and erect said new  sch oo l-h ou se , the said  O bed  H . 
Crosby, superin ten dent o f  co m m o n  sch oo ls  an d  sch oo l 
treasurer o f  A tla n tic  C ity , from  p a y in g  ou t o f  a n y  o f  the 
m oneys in  h is h an ds as su ch  treasurer on  the ord er o f 
said trustees, o r  otherw ise, th e  costs an d  expenses o f  
erecting said new  sch ool-h ou se , a n d  said  T h e  C ity C o u n cil 1 0  
o f A tlantic C ity  from  d ire ct in g  to  b e  raised  b y  taxa tion , 
or otherwise, o r  assessed u p on  the p rop erty  o f  the citizens 
o f said city , the costs an d  expen ses o f  e rectin g  said  new  
school-house, o r  a n y  part thereof, o r  a n y  de fic ien cy  that 
m ay be caused b y  the p a y m en t o f  su ch  costs an d  e x -
penses out o f  m on eys a lrea d y  raised  a n d  in  h an d .

A n d  y ou r  orators fu rth er sh ow , th at th ey  h a ve  fre -
quently and in  a  fr ie n d ly  m a n n er a p p lied  to  the said  
The Trustees o f  S ch oo l D istrict N u m b er  O ne, in  the 
county o f  A tla n tic , an d  requested  th em  to desist a n d  2 0  
refrain from  p roceed in g  w ith  the erection  o f  said new  
school-house, an d  in  lik e  m a n n er to said O bed  H . Cros-
by, superintendent o f  co m m o n  sch ools  a n d  sch oo l treas-
urer o f  A tla n tic  C ity, an d  requested  h im  to desist a n d  
refrain from  p a y in g  ou t o f  a n y  o f  th e  m on ey s  in  h is 
hands as such  treasurer on  th e  ord er  o f  sa id  trustees, o r  
a m ajority o f  them , or otherw ise, the costs a n d  expenses 
of erecting said new  sch oo l-h ou se , o r  a n y  part thereof, 
and in  like m an n er to said T h e  C ity  C ou n cil o f  A tla n tic  
City, and requested th em  to  desist an d  refra in  from  gQ 
directing to be  raised b y  ta xa tion , o r  otherw ise, fro m  or 
assessed upon  the p rop erty  o f  y o u r  orators a n d  others in  
said city , the costs an d  expen ses o f  e rectin g  said  n ew  
school, or  any  part o f  su ch  costs o r  expenses, o r  a n y  
deficiency that m ay  be caused b y  th e  p a y m en t o f  su ch  
costs and expenses ou t o f  the m on ey s  a lread y  raised  and
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in  h a n d  or  a n y  part th ereof. A n d  y ou r  orators w ell 
h op ed  that th ey  w ou ld  h a ve  co m p lie d  w ith  su ch  reason -
ab le  requests o f  y o u r  orators as in  eq u ity  an d  good  
con scien ce  th ey  o u g h t to h a ve  done.

B u t n ow  so it  is, m a y  it  p lease y o u r  H on or , th at the 
sa id  T h e  Trustees o f  S ch o o l D istrict N u m b er O ne, in 
the cou n ty  o f  A tla n tic , O bed H . C rosby , S u perin ten den t 
o f  C om m on  S ch oo ls  an d  S ch o o l T reasurer o f  A tlan tic-C ity , 
an d  T h e  C ity  C ou n cil o f  A t la n t ic  C ity, c o m b in in g  an d  con - 

1 0  federatin g  together, and  to a n d  w ith  d ivers  o th er persons 
at present u n k n ow n  to y o u r  orators, b u t  w hose nam es 
w h en  d iscovered  y o u r  orators p ra y  m a y  b e  inserted  in 
th e ir  b ill  o f  com p la in t w ith  apt an d  prop er w ords, to 
ch arge  th em  as defendants h ereto  and  co n tr iv in g  to 
in ju re  a n d  a g griev e  y o u r  orators in  the prem ises, not 
o n ly  refuse to  co m p ly  w ith  su ch  reason ab le  requests of 
y o u r  orators, b u t pretend  an d  g iv e  ou t in  speeches that they 
h a ve  fu ll pow er an d  a u th ority  to b u ild  said  n ew .sch ool- 
house, that there  are su fficien t fu n ds on  h a n d  appro- 
p ria ted  for  th at pu rp ose  to p a y  fo r  the b u ild in g  and 
erectin g  o f  sa id  new  sch oo l-h ou se , an d  also to p a y  the 
cu rren t expen ses o f  ru n n in g  the sch oo ls  fo r  the balance 
o f  th e  year ; that the deb t o f  the c ity  w ill  n ot be  increased 
b y  th e , b u ild in g  o f  sa id  new  sch oo l-h ou se , n or  render 
necessary  th e  im p os ition  or  assessm ent o f  add itional 
taxes to p a y  for  the s a m e ; th at n o  de fic ien cy  w ill be 
caused b y  the p a y m en t o f  the costs an d  expenses o f  the 
erection  o f  said new  sch oo l-h ou se  ou t o f  th e  fu n ds now  in. 
the h an ds o f  said treasurer, in  the a p p rop ria tion  fo r  school 

3 0  purposes, an d  that the sa id  fu n ds are su ffic ien t to pay 
said costs an d  expenses, an d  also a ll th e  expenses o f  run-
n in g  the sch ools o f  the d istrict fo r  th e  cu rren t year, the 
con tra ry  o f  a ll w h ich  pretences y o u r  orators ch arge  to 
b e  true.

A ll  w h ich  actin gs an d  d o in g s  o f  th e  said defendants 
an d  th e ir  con federates are con tra ry  to eq u ity  an d  good
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conscience, an d  tend  to the m an ifest w ron g , in ju ry  an d  
oppression  o f  y o u r  orators.

In  tender con sid era tion  w hereof, a n d  for  as m u ch  as 
your orators are rem ediless in  the prem ises b y  th e  strict 
rules o f  the co m m o n  law , an d  can  o n ly  ob ta in  re lie f in  
this h on orab le  cou rt, w here m atters o f  th is  nature are 
particu larly  cog n iza b le  a n d  re lievab le .

T o  the end, therefore, that the said  defen dan ts an d  
their confederates, w h en  d iscovered , m a y  bu t w ith ou t 
oath or a ffirm ations (the n ecessity  fo r  su ch  answ er b e in g  10  
put in  u n der th e  oaths o f  sa id  defendants, o r  e ith er o f  
them be in g  h ereb y  w a ived  b y  com p la in a n ts  p u rsu a n t to 
the statute) fu ll, true, perfect an d  d is tin ct answ er m ak e  to  
all and every  the m atters aforesaid , an d  th at as fu lly  as 
i f  the sam e w ere here aga in  repeated , p a ra gra p h  b y  p a r-
agraph, and  th ey  thereto  p a rticu la r ly  in terroga ted , an d  
that the act o f  the said  T h e  Trustees o f  S ch oo l D istr ict 
N um ber One, in  the C ou n ty  o f  A tla n tic , in  b u ild in g  an d  
erecting, or a ttem p tin g  to b u ild  o r  erect, sa id  new  sch oo l 
house m ay be  d ecla red  illeg a l an d  b e y o n d  th e ir  pow ers, 2Q 
and that T h e  Trustees o f  S ch o o l D istrict N u m b er O ne, in  
the C ounty o f  A tla n tic , b e  restrained  from  b u ild in g  an d  
erecting, or a ttem p tin g  to  b u ild  or  erect, a n ew  sch oo l- 
house on  said lot, at th e  sou thw est corn er o f  P e n n sy lv a -
nia and A rc tic  avenues in  A tla n tic  C ity, a n d  th at the 
said O bed H . C rosby, S u p erin ten d en t o f  C om m on  
Schools and  S ch oo l T reasurer o f  A t la n tic  C ity, m a y  be  
restrained from  p a y in g  ou t o f  a n y  o f  th e  m on ey s  in  h is 
hands, or that m a y  hereafter com e  to h is hands, as such  
treasurer, on  the ord er o f  sa id  trustees, o r  a m a jo r ity  o f  gQ 
them, or otherw ise, th e  costs a n d  expen ses o f  e rectin g  
said new  school-house, o r  a n y  part th ereof, a n d  th at the 
said T he C ity C ou n cil o f  A t la n tic  C ity  m a y  b e  restra ined  
from  d irecting  to be raised, b y  ta x a tion  or  otherw ise, from  
or assessed u p on  the p rop erty  o f  y o u r  orators, an d  others 
in  A tlantic C ity, the costs an d  expenses o f  e rectin g  sa id
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n ew  sch oo l-h ou se , o r  a n y  part o f  su ch  costs or  expen sesr 
o r  a n y  d e fic ien cy  th a t m a y  b e  caused b y  the p a y m e n t o f  
su ch  costs a n d  expenses, ou t o f  th e  m on eys a lready  raised 
an d  in  h an d , o r  a n y  part thereof, an d  that y o u r  orators 
m a y  h a v e  su ch  oth er a n d  fu rth er re lie f in  th e  prem ises 
as the n ature o f  th e  case m a y  requ ire , an d  as m a y  be 
agreeab le  to  eq u ity  an d  g o o d  conscien ce .

M ay  it  p lease y o u r  h on or , the prem ises con sid ered , to 
g ra n t u n to  y o u r  orators, n o t o n ly  th e  State’s w rit o f  in - 

1 0  ju n c t io n  issu in g  ou t o f  a n d  u n d er  th e  seal o f  th is h o n o r -
ab le  cou rt, to  be  d irected  to  the said  T h e  T rustees o f 
S ch oo l D istrict N u m b er O ne, in  the C ou n ty  o f  A tla n tic , 
O bed  H . C rosby , S u p erin ten d en t o f  C om m on  S ch oo ls  
a n d  S ch oo l T reasu rer o f  A t la n tic  C ity  an d  th e  C ity 
C ou n cil o f  A tla n tic  C ity , th e ir  a n d  each  o f  th e ir  attor- 
n ies, w ork m en , officers, servants an d  agents and  a ll per-
sons a ctin g  u n d er  th em , or  b y  th e ir  a u th ority  or  d irec-
tion , restra in in g  the said T h e  Trustees o f  S ch o o l D istrict 
N u m b er  O ne, in  the C ou n ty  o f  A tla n tic , from  b u ild in g  

2 0  an d  erectin g , or a ttem p tin g  to  b u ild  or erect a n ew  school- 
house  on  said lot, at the southw est corn er  o f  P en n sy lv a -
n ia  an d  A rc t ic  avenues, in  A tla n tic  C ity , the sa id  O bed
H . C rosby, S u p erin ten d en t o f  C om m on  S ch oo ls  and  S chool 
T reasu rer o f  A t la n tic  C ity  from  p a y in g  ou t o f  a n y  o f  the 
m on ey s  in  h is h ands or  that m a y  hereafter com e  to  h is hand 
as such  treasurer, on  the ord er  o f  said trustees or a 
m a jor ity  o f  th em , or  otherw ise, the costs an d  expenses o f 
erectin g  said new  sch ool-h ou se , or a n y  part thereof, and 
restra in in g  the said T h e  C ity  C ou n cil o f  A tla n tic  City 
from  d ire ctin g  to b e  raised  b y  ta x a tion , o r  otherw ise, 

1|| from  or  assessed u p on  the p rop erty  o f  y o u r  orators and 
others in  A tla n tic  C ity , th e  costs an d  expenses o f  erect-
in g  said new  sch oo l-h ou se , o r  a n y  part o f  su ch  costs and 
expenses, o r  an y  de fic ien cy  that m a y  b e  caused b y  the 
p a y m en t o f  su ch  costs a n d  expenses ou t o f  the m oneys 
a lrea d y  raised  an d  in  h a n d  or  a n y  part th e r e o f ; b u t also
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the State’s w rit o f  subpoena to b e  d irected  to the said 
The Trustees o f  S ch oo l D istrict N u m b er O ne, in  the 
County o f  A tla n tic , O bed  H . C rosby, S u p erin ten d en t o f  
C om m on S ch oo ls  a n d  S ch oo l T reasu rer o f  A t la n tic  C ity, 
and the C ity  C ou n c il o f  A t la n tic  C ity  th erein  an d  there-
by  com m a n d in g  th em , an d  each  o f  th em , on  a certa in  
day, and  u n d er a  certa in  p en a lty  th ere in  to b e  expressed, 
personally to b e  an d  appear b e fore  y o u r  h on or , in  th is 
honorable court, then  an d  there to answ er th e  prem ises, 
and to stand to, a b id e  b y  a n d  p er fo rm  su ch  decree as to  1 0  
your h on or  sh a ll seem  m eet, a n d  sh a ll b e  agreeable  to 
equity an d  g o o d  con scien ce .

A n d  y ou r  orators, as in  d u ty  b o u n d , w ill ever p ra y ,
¿fcc.

G A R R IS O N , F R E N C H  & C A S S E L M A N ,
S o lic itors  fo r  C om pla in an ts. 

C H A R L E S  G. G A R R IS O N ,
T H O M A S  E . F R E N C H ,

O f  C ounsel.
20
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S t a t e  o f  N e w  Je r s e y , \  gg
A t l a n t i c  C o u n t y . J
I r v in g  L ee b e in g  d u ly  sw orn , o n  h is oath  saith, th a t h e  

is on e  o f  the com p la in a n ts  in  th e  fo reg o in g  b i l l ; th a t h e  
is a resident, freeh o ld er and  ta x -p a y er  in  A tla n tic  C ity, 
in  th e  cou n ty  o f  A t la n t ic ;  th at S ch oo l D istrict N o. 1 o f 
th e  cou n ty  o f  A tla n tic  com prises  the w h o le  o f  A tla n tic  
C ity ; th a t th e  trustees o f  sa id  sch oo l d istrict are now  
erectin g  a n ew  sch oo l b u ild in g  at th e  southw est corn er 

1 0  o f  P en n sy lv a n ia  an d  A rc t ic  avenues, in  said A tla n tic  
C i t y ; that there is a lready  b u ilt  on  th e  lo t  on  w h ich  the 
sam e is b e in g  erected  a sch oo l b u ild in g  abou t fifty  by  
e ig h ty -fou r  fe e t ; that said lo t  is, in  th e  o p in io n  o f  dep on en t, 
too  sm a ll for  the erection  o f  an  a d d ition a l sch oo l b u ild -
in g  th ereon  w ith ou t in terferin g  w ith  th e  necessary  exer-
cise o f  the sch oo l c h i ld r e n ; that there has been  n o  m eet-
in g  o f  th e  voters o f  said s ch oo l d istrict ca lled , n o r  have 
said  voters in  a n y  m a n n er  au th orized  th e  erection  o f  a

S w orn  an d  subscribed  before  m e, th is  tw enty-seventh

E d w a rd  W ilso n  a n d  L em u e l E ld rid g e , b e in g  severally  
sw orn , on  th e ir  respective oaths depose an d  say that they 
are tw o o f  th e  com p la in a n ts  in  th e  fo reg o in g  bilL m en -
tion ed  ; that th e  facts, m atters a n d  th in gs  m  said  b ill  set 
forth  a n d  con ta in ed  are tru e  to  the best o f  th e ir  
edffe an d  be lie f, an d  p a rticu la r ly  is it  true that

9 n  n ew  sch oo l b u ild in g .
I R V I N G  L E E .

d a y  o f  J u ly , A . D. 1882.
Jos. T h o m p s o n , M . C. C.
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o f said sch oo l b u ild in g  on  the lo t  o f  la n d  on e  h u n d red  
and fifty  feet square at the corn er o f  P en n sy lv a n ia  a n d  
A rctic avenues, in  said A tla n tic  C ity , on  w h ich  the o ld  
school house is situate ; th at in  th e  o p in io n  o f  these de-
ponents the said lo t  is n ot o f  su fficient size for tw o sch oo l 
houses and ou t b u ild in g s .

A lv in  M . B a iley , b e in g  d u ly  sw orn , on  h is oath  saith  
that he is a resident freeh o ld er an d  ta x p a y er  in  A tla n tic  
City, in  the cou n ty  o f  A t la n t ic ; that th e  trustees o f  
School D istrict N o. 1 in  sa id  cou n ty  h a ve  com m en ced  th e  
erection o f  a fram e sch oo l b u ild in g  on  a lo t  o f  la n d  in  said  
A tlantic C ity, at the southw est corn er o f  P en n sy lv a n ia  a n d  ^  
A rctic avenues ; that said  lo t  is on e  h u n d red  and  fifty  feet 
squ are ; that there is a lread y  b u ilt  on  said lo t  a s ch oo l 
bu ild in g  abou t fifty -tw o feet front, b y  abou t e ig h ty -fou r  
feet in  depth  ; th at said sch oo l b u ild in g  is so situated on  
said lot that th e  erection  o f  an a d d ition a l b u ild in g  on  
said lot o f  the size an d  d im en sion s  o f  the on e  in  course 
of erection thereon  as aforesa id  w ill g rea tly  in terfere w ith  
the health fu l exercise , com fort an d  co n v en ien ce  o f  the 
scholars.

A n d  depon en t further saith, that the ba lan ce  o f  the 
school funds in  the h an ds o f  th e  trustees is b a re ly  suffi-
cient to p a y  the ru n n in g  expenses o f  th e  present sch oo l 
until the new  a pp ropria tion s are m a d e ; th at n o  m o n e y  
has been appropria ted  b y  the C ity  C ou n cil o f  A tla n tic  
City for the erection  o f  the n ew  sch oo l-h ou se , th a t said 
new school-house is b e in g  b u ilt  b y  d a y s ’ w ork  a n d  n o t  b y

E D W A R D  W IL S O N , 
L E M U E L  E L D R ID G E .

Sw orn an d  su bscribed  be fore  m e, th is  tw en ty-seven th
day o f  Ju ly , A . D . 1882. 1 0

Jos. T h o m p s o n , M . C. C.
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con tract, an d  in  the o p in io n  o f  dep on en t is b e in g  p a id  
for  ou t o f  the present sch ool f u n d ; an d  that there has 
been  n o  m eetin g  o f  the voters o f  said sch oo l d istrict 
ca lled , n o r  h a ve  the said trustees been  au thorized  to  b u ild  
said sch oo l house.

A L V I N  M . B A I L E Y .

10

S w orn  an d  su bscribed  be fore  m e, th is tw enty-seventh  
d a y  o f  J u ly , A . D . 1882.

S. D . H o f f m a n , M . C. C.

S t a t e  o f  N e w  Je r s e y , \
A t l a n t i c  Co u n t y . /  ss‘
Joseph  T h om p son , o f  fu ll age, b e in g  d u ly  sw orn  a cco rd -

in g  to law , u p on  h is oath  saith , that C harles M a xw ell is 
the ch a irm a n  o f  th e  B oard  o f  E d u ca tion  o f  the C ity 
C ou n cil o f  A tla n tic  C ity , an d  th at he  was in fo rm ed  by  
th e  said C harles M a x w ell a n d  be lieves to be  true, that he 
th e  said C harles M a x w ell w as instru cted  b y  the C ity 
C ou n cil o f  A tla n tic  C ity  to get the o p in io n  o f  th e  City 
S o lic itor  u p on  the r ig h t  or a u th ority  o f  the said B oard  
o f  Trustees o f  said c ity  to b u ild  a n ew  sch oo l-h ou se  at 
th is tim e, and  that h e  ap p lied  to the said C ity  S olicitor, 
an d  that he  gave  h im  a w ritten  op in ion , o f  w h ich  the 
fo llo w in g  is a  true co p y  : •

“ A t l a n t i c  Ci t y , N. J., J u ly  2 2 ,1 8 8 2 .

T o  Ch a r l e s  M a x w e l l , E sq.,
C hair, o f  C om m ittee  on  E du cation .

M y  D e a r  S i r  : In  rep ly  to th e  qu estion  subm itted  I 
q q  state th at the trustees h a ve  n o  pow er to  b u ild  a school- 

house w ith ou t b e in g  au th orized  b y  the lega l voters and 
h a v in g  in  h a n d  m o n e y  app ropria ted  an d  raised  for  that 
purpose.

Y o u rs  tru ly ,
H A R R Y  L . S L A P E ,

C ity  S o lic itor .”
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A n d  he, the said  C harles M axw ell, d e livered  to  one 
L evi C. A lbertson , th e  ch a irm a n  o f  said Trustees o f  
School D istrict N u m b er O ne, o f  th e  cou n ty  o f  A tla n tic , 
a copy  o f  said op in io n  on  the tw en ty -secon d  d a y  o f  Ju ly ,
A . D. 1882, an d  d ep on en t fu rth er says th at th e  w ork  
upon said new  sch oo l b u ild in g  is still p rogress in g  an d  in  
the op in ion  o f  th is d ep on en t the said trustees in ten d  to 
com plete the sam e.

JOS. T H O M P S O N .
Sworn and subscribed  to  before  m e , J u ly  2 7 ,1 8 8 2 . 10

W m . S. Ca s s e l m a n , M . C. C.

St a t e  o f  N e w  Je r s e y , 1 
A t l a n t i c  Co u n t y . J

Thom as M agu ire, o f  fu ll age, b e in g  d u ly  sw orn  
according to law , on  h is oath  says th at he  is on e  
of the com pla in an ts n am ed  in  the a n n ex ed  b ill, an d  
that he is a resident an d  ow n er o f  ta x a b le  p rop erty  in  
said city  o f  A tla n tic  C ity, that th e  B oard  o f  Trustees o f  
said city  are erecting  a new  b u ild in g  for  th e  pu rp ose  o f  a 
school-house (on  the sou thw est corn er o f  P e n n sy lv a n ia  ^ 0  
and A rctic  avenues, in  the said c ity  o f  A tla n tic  C ity  ; 
that the size o f  the said  lo t  is on e  h u n d red  and  fifty  feet 
square, and that the e je c t in g  an a d d ition a l b u ild in g  for 
school purposes on  said lo t  w ill n o t g iv e  su fficien t room  
for the h ealth fu l exercise  o f  the sch oo l c h i ld r e n ; neith er 
will there be su fficient lig h t  and  air,) w ith ou t first h a v -
ing called  a m eetin g  o f  the lega l voters o f  the sch oo l 
district, o f  said new  sch oo l-h ou se , also w ith ou t the c ity  
council o f  said c ity  a u th o r iz in g  m o n e y  ra ised  for that 
purpose. A n d  d ep on en t fu rth er says that h e  has been  ^ 0  
inform ed b y  O bed H . C rosby , th e  C ity  S u p erin ten d en t 
and Treasurer o f  sa id  B oa rd  o f  Trustees, that fh e  fu n d  
on hand at th is tim e raised for  sch oo l purposes is abou t 
four thousand dollars, an d  th at it  w ill req u ire  a b ou t tw o 
thousand dollars to  p a y  th e  ru n n in g  expenses o f  the
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sch oo ls  in  said  c ity  o f  A t la n tic  C ity , u n til D ecem ber 1st, 
A . D . 1882. A n d  dep on en t fu rth er says that h e  has 
been  in fo rm e d  b y  the said O bed  H . C rosby that h e  has 
a lready  p a id  ou t, on  a ccou n t o f  sa id  n ew  sch oo l b u ild in g , 
ab ou t s ix ty  dollars, ou t o f  the fu n d s in  h is  h a n d s raised 
for  sch oo l purposes. A n d  d ep on en t furth er says th at he 
b e lieves th a t the said  n ew  b u ild in g  w ill cost, w h en  co m -
p leted , ab ou t th e  su m  o f  three th ou san d  dollars.

T H O S . M cG U IR E .
1 0  S w orn  to an d  su bscribed  b e fore  m e, th is 27th  day  o f 

J u ly , A . D . 1882.
Jos. T h o m p s o n , M . C. C.

A t l a n t i c  Co u n t y , s s .
Joseph  A . B arstow , o f  fu ll  age, b e in g  d u ly  sw orn 

a ccord in g  to law , u p on  h is oath  saith , that he was a 
m em b er o f  th e  C ity  C ou n cil o f  A tla n tic  C ity  d u r in g  the 
m on th  o f  S ep tem ber, 1881, a n d  th at the appropria tion  
for  the fiscal year is m ad e d u r in g  th e  said m on th  o f 
Septem ber, an d  that n o  a p p rop ria tion  was asked for  by  

2 0  the “ Trustees o f  S ch oo l D istrict N u m b er  O ne, o f  A tlan tic  
cou n ty ,”  for  the pu rp ose  o f  b u ild in g  a n ew  school-housej 
n eith er was a n y  ap p rop ria tion  m ad e  b y  the sa id  City 
C ou n cil o f  A tla n tic  C ity  for  that pu rp ose  d u r in g  the said 
year.

J O S E P H  A . B A R S T O W .
S w orn  a n d  su bscribed  to before  m e, J u ly  27th , 1882.

Jos. T h o m p s o n , M . C. C.

A  true co p y ,
G. S. D u r y e e , C lerk.



(O rder to show  cause, filed  J u ly  2 8 ,1 8 8 2 .)
10

IN  C H A N C E R Y  O F  N E W  J E R S E Y .

Between

I r v i n g  L e e  a n d  o t h e r s ,

C om p la in an ts,

and

T h e  T r u s t e e s  o p  Sc h o o l  D i s - >- 

t r i c t  N u m b e r  O n e , i n  t h e  

Co u n t y  o p  A t l a n t i c , a n d  

o t h e r s ,

O N  B IL L , & c.

O R D E R .

20

D efendants.

It appearing b y  the b i l l  an d  affidavits a b ou t to  b e  filed  
in  this cause, th at the defen dan t, T h e  Trustees o f  S ch oo l 
District N u m ber O ne, in  th e  C ou n ty  o f  A tla n tic , are> 
without au th ority  from  th e  lega l voters o f  th e  D istrict, 
erecting a new  sch oo l-h ou se  at th e  southw est corn er  o f  
P ennsylvania aven u e an d  A rc t ic  a v en u e , in  A tla n tic  
City, and that O bed  H . C rosby , S u p erin ten d en t o f  C om -
m on Schools a n d  S ch oo l T reasurer o f  A t la n tic  C ity , is 
paying out o f  the m on ey s  in  h is  h a n d s th e  costs an d  e x -
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penses o f  e rectin g  said new  sch ool-h ou se , on  the orders 
o f  said  trustees, o r  a m a jor ity  o f  th em , an d  th at said 
m o n e y  has n ot been  a pp ropria ted  for  th at purpose, an d  
th at the com p la in a n ts  w ill  be  irrep a ra b ly  in ju red  b y  
these an d  oth er acts o f  the defen dan ts m en tion ed  in  said

b ill. *
I t  is on  th is tw en ty -e ig h th  d a y  o f  J u ly , e igh teen  h u n -

dred  an d  e igh ty -tw o , on  m o tio n  o f  C harles G. Garrison,, 
o f  cou n sel w ith  the com p la in a n ts , b y  h is  h on or , the 

1 0  C h an ce llor , ordered  that the defendants, T h e  Trustees o f 
S ch o o l D istrict N u m b er  O ne, in  the C ou n ty  o f  A tlantic, 
O bed  H . C rosby , S u p erin ten d en t o f  C om m on  S ch oo ls  and  
S ch oo l T reasu rer o f  A t la n tic  C ity, sh ow  cause be fore  the 
C h an ce llor, at th e  State H ou se , at T ren ton , on  T u esd ay , 
th e  fifth  d a y  o f  S ep tem ber n ext, at th e  h ou r  o f  ten 
o ’c lo ck  in  th e  fo ren oon , or so soon  thereafter as counsel 
can  be  heard , w h y  an  in ju n ctio n  sh ou ld  n ot issue re-
stra in in g  the said T h e  Trustees o f  S ch o o l D istrict N u m -
b er O ne, in  th e  C ou n ty  o f  A tla n tic , from  b u ild in g  and 

2 0  erecting , or a ttem p tin g  to b u ild  or  erect, a n ew  school- 
h ou se  on  said lot, at th e  southw est corn er o f  P en n sy lva -
n ia  an d  A rc t ic  avenues, in  A tla n tic  C ity, an d  the said 
O bed  H . C rosby, S u p erin ten d en t o f  C om m on  S ch oo ls  and 
S ch oo l T reasu rer o f  A t la n tic  C ity, from  p a y in g  ou t of 
an y  o f  the m on ey s  in  h is h an ds, o r  that m a y  hereafter 
com e  to h is h a n d s as su ch  treasurer, on  th e  ord er o f  said 
trustees, or a m a jor ity  o f  th em , or otherw ise, th e  costs and 
expenses o f  erectin g  said  new  sch ool-h ou se , or a n y  part 
th ereof, a cco rd in g  to th e  p rayer o f  sa id  b ill , a n d  such 
fu rth er re lie f b e  g ra n ted  com p la in a n ts  as m a y  b e  just.

A n d it is fu rth er ordered , that in  the m ean tim e and 
u n til the fu rth er order o f  th is C ourt in  th e  prem ises, the 
said T h e  Trustees o f  S ch oo l D istrict N u m b er One, in 
the cou n ty  o f  A tla n tic , th e ir  servants, agents an d  w ork-
m en  desist and  refra in  from  b u ild in g  a n d  erecting, or 
a ttem p tin g  to b u ild  or  erect a  new  sch oo l-h ou se  on  said
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lot, at the southw est corn er o f  P en n sy lv a n ia  an d  A r c t ic  
avenues in  A tla n tic  C ity, th e  said O bed  H . C rosby, 
S u p erin ten d en t o f  C om m on  S ch oo ls  and  S ch oo l Treasurer 
o f  A tla n tic  C ity , h is  clerks, servants and  agents desist 
and refrain  from  p a y in g  ou t o f  an y  o f  th e  m on ey s  in  h is 
hands, or that m a y  hereafter com e  to h is h an ds as such  
treasurer, on  the ord er o f  said trustees or a m a jo r ity  o f  
them , or otherw ise th e  costs and  expenses o f  erectin g  said 
new sch oo l-h ou se  or  a n y  part thereof.

A n d  it is fu rth er ordered  that a c o p y  o f  the b i l l  filed  10 
in  this cause, togeth er w ith  cop ies o f  th e  affidavits th ereto  
annexed, be served w ith in  ten  days u p on  T h e  Trustees o f  
School D istrict N u m b er O ne in  the cou n ty  o f  A tla n tic , 
and that copies o f  th is ord er to sh ow  cause b e  w ith in  the 
same tim e served on  th e  said T h e  T rustees o f  S ch oo l 
District N u m b er O ne in  the cou n ty  o f  A tla n tic , an d  on  
«aid O bed H . C rosby , su p erin ten d en t o f  p u b lic  sch ools 
and school treasurer o f  A tla n tic  C ity.

T H E O D O R E  R U N Y O N , C.
R espectfu lly  a dv ised , 2 0

Jo h n  T . B i r d , V . C.
A  true cop y ,

G. S. D u r y e e , C lerk.



(A n sw er filed  Sept. 5, 1882.)
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N u m b er  O ne, in  th e  co u n ty  o f  A tla n tic .

A N S W E R , &c.
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T h is defen dan t n ow  and at a ll tim es hereafter, sa v in g  
to itself a ll and  a ll m a n n er o f  ben efit an d  a d van tage  o f  
exception  to the m a n y  errors, uncerta in ties an d  im " 
perfections in  th e  said b ill  o f  com p la in t con ta in ed , for  
answer th ereunto, or u n to  so m u ch  th ereo f as th is d e -
fendant is adv ised  it is m ateria l o r  necessary for  it  to 
make answ er unto, an sw erin g  says, that it  adm its that b y  
the p rov ision s o f  an  act o f  the L eg is la tu re  o f  the State 
o f New Jersey en titled  “ A n  act to revise and  am end  the 
charter o f  A tla n tic  C ity ,”  a p p rov ed  M arch  th irteen th , 1 0  
1866, and the several acts su p p lem en tary  to  and a m en d a -
tory o f  said act, there are three  trustees o f  co m m o n  
schools and on e su p erin ten d en t o f  co m m o n  sch oo ls  
am ong the oth er officers o f  said c ity , as stated in  said 
bill, but it den ies that n o  pow ers are g iv en , b y  said acts, 
to said trustees, o th er than  the pow ers, r igh ts  and duties 
prescribed b y  an  act o f the L eg is la tu re  o f  th e  State o f  
New Jersey en titled  “ A n  act to  establish  a system  o f  
public in stru ction ,”  a p p roved  M arch  27th , 1874, an d  
the several su pp lem en ts to and  a m en d a tory  o f  the sam e 2 0  
as alleged in  said b ill.

A nd this defen dan t a lleges that the said  act, en titled  
“ A n act to establish  a system  o f  p u b lic  in stru ction ,”  does 
not apply in  a ll o f  its term s an d  p rov is ion s  to th e  c ity  o f  
Atlantic, or  to the T rustees o f  S ch oo l D istrict N u m b er O ne, 
in the cou n ty  o f  A tla n tic , an d  that the th ird  su b d iv is ion  o f  
section th irty -n in e  o f  that act w h ich  g iv es  to. the b oa rd  
of trustees o f  an y  sch oo l d istrict p ow er “  to erect, en large , 
repair or im p rov e  sch oo l b u ild in g s , a n d  pu rch ase , lease, 
mortgage or sell lots or school-houses, to borrow  m on ey  3 0  
with or w ith ou t m ortg a ge , an d  to raise m o n e y  b y  ta x a -
tion for any  su ch  purposes, or to p a y  debts in cu rred  
therefor, or for the cu rren t expenses o f  a n y  s c h o o ls , p ro -
vided that for an y  such  acts th ey  sh a ll h a v e  the p rev iou s 
authority o f  a vote  o f  the d istrict,”  does n ot a p p ly  to the 
board o f  school trustees elected  b y  the voters o f  A tla n tic
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C ity, because b y  the th irty-first section  o f  the revised 
ch arter o f  that city , referred to in  said  b ill, enacts “  that 
sa id  c ity  c o u n c il m a y  d irect to be raised b y  taxa tion  for 
sch oo l pu rposes a n y  sum  n ot to exceed  ten dollars per 
h ead  for  every  ch ild  in  said c ity  betw een the ages o f  five 
years a n d  tw e n ty -o n e ; and  that the said c ity  shall be 
en titled  to its ju s t p rop ortion  o f  the a n n u a l a p p rop ria -
tion  o f  the sch oo l fu n d  o f  th is State, a n d  to its ju s t  p ro -
p ortion  and  q u ota  o f  the interest on  the surp lus revenue 

1 0  a p p ortion ed  to and rece ived , or to be rece ived , b y  the State 
o f  N ew  Jersey, to be  ascertained in  th e  sam e m a n n er as 
the p rop ortion  or qu ota  o f  the tow n sh ips o f  the State now  
are or hereafter sh a ll b e  ascertained, w h ich  said m oneys 
sh a ll be  p a id  im m ed ia te ly  ov er  to the treasurer o f  the 
trustees o f  com m on  sch oo ls  for  the tim e  b e in g , an d  be 
a p p lied  to sch oo l purposes in  said  c ity ,”  and  thereby 
transfers th e  pow er o f  ta x a tion  for sch oo l purposes from  
th e  p eop le  to the C ity C ou n cil as th e ir  representatives, 
an d  g iv es  to the said trustees the p ow er to  use the m oney  
so raised for  sch oo l purposes, w ith ou t the previous 
a u th o r ity .o f a vote  o f  the said d istrict, w h ich  em braces 
the lim its  o f  the said  city .

A n d  th is defen d an t fu rth er show s, that the second  sec-
tion  o f  the su p p lem en t to the said c ity  charter, approved  
M arch  19th, 1872, referred to in  said b ill  enacts, “  that 
th e  su p erin ten d en t o f  co m m o n  sch ools  o f  said c ity  shall 
b e  the sch oo l treasurer thereof, a n d  sh a ll rece ive  from  
th e  ta x  co lle ctor  o f  sa id  c ity  a ll m on eys assessed and 
b y  h im  co llected  for  sch oo l purposes o f  said city , w hich  

3 0  m on eys the ta x  co lle ctor  sh a ll p a y  ov er  to the School 
T reasurer an d  take h is rece ip t therefor, w ith in  the tim e 
prescribed  b y  law  for c o lle c t in g  th e  s a m e ; an d  the City 
T reasurer o f  A tla n tic  C ity  sh a ll p a y  over to said School 
T reasurer an d  take h is rece ip t therefor, a ll m on eys w hich  
h e  m a y  rece ive  for  sch oo l purposes, b y  v irtu e  o f  any  law 
o f  th is State, im m ed ia te ly  after rece iv in g  the sam e.”  A n d
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the th ird  section  o f  said act fu rth er enacts “ that the 
said S ch oo l Treasurer shall p a y  ou t n o  m on ey s  b y  h im  so 
received for sch oo l purposes, ex cep t u p on  a w ritten  order 
o f the trustees o f  said city , o r  a m a jor ity  o f  them , w h ich  
order shall state th e  pu rp ose  for  w h ich  it  is g iv en , an d  
be m ade p a y a b le  to the person  en titled  to rece ive  the 
m oney, and  be b y  h im  or her en dorsed ,”  w h ereby  it is 
m ade the d u ty  o f  the said sch oo l trustees o f  A tla n tic  
City to elect and  state w hat pu rp ose  the sch oo l m on eys 
so raised shall be  app lied  to b y  the said  treasurer ; an d  10  
this defendant fu rth er a lleges and  show s that u n d er  these 
special prov ision s o f  the ch arter o f  A t la n tic  C ity, since 
the in corp oration  o f  said c ity , it has been  the in va ria b le  
practice then  to raise taxes for sch oo l purposes u n der the 
order and d irection  o f  C ity  C ou n cil, an d  for the S ch oo l 
Treasurer *to rece ive  th e  m on ey  so raised an d  p a y  it ou t 
on the written order o f  the sch oo l trustees, w ith ou t a n y  
previous au th ority  o f  a vote  o f  th e  district, an d  in  the 
pursuit o f that p ractice , the said sch oo l trustees h a ve  at 
different tim es pu rch ased  an d  a cq u ired  and  n ow  h o ld  gQ 
the title to three separate parcels o f  lan d , each on e o ccu -
pied with sch ool b u ild in g s  necessary for the a cco m m o -
dation o f  the scholars o f  that c ity  and  sch oo l d istrict, 
all o f  w hich  lan d  has been  acq u ired  and  the sch oo l 
bu ild ings thereon  erected w ith  m on ey  raised b y  taxation  
ordered b y  City C ou n cil, an d  ex p en d ed  an d  p a id  ou t for  
that purpose b y  the said board  o f  sch oo l trustees in  and  
for the said city  and d istrict, upon  the su p position  and  
belief that the a b ove  prev ision s o f  the c ity  ch arter 
authorized such  a practice  an d  th at it was a cco rd in g  to  on  
law. ■ * d{)

A nd tlm defendant fu rth er show s, th at b y  th e  first 
section o f  the act entitled , “  an  act to en ab le  cities to 
provide ad d ition a l sch oo l a ccom m od a tion s , w h ere  the 
same are necessary, and  to b orrow  m o n e y  for  th e  purpose, 
approved M arch  31st, 1882, a m o n g  oth er th in gs  enacts,
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“ T h a t if, in  the ju d g m e n t  o f  a n y  board  o f  ed u ca tion  o f  
a n y  c ity  in  th is State, o r  o th er b o d y  h a v in g  con tro l o f  
the p u b lic  sch oo ls  in  an y  c ity  o f  th is State, it sh a ll at an y  
tim e b e  deem ed  necessary  an d  ex p ed ien t to p ro v id e  a d d i-
t ion a l sch oo l a ccom m od a tion s  in  such  c ity , for  th e  b en e -
fit o f  those en titled  to attend the p u b lic  sch oo ls  in  such  
c ity , it sh a ll be la w fu l for  the .m ayor and  co m m o n  co u n -
cil, or  o th er g o v e rn in g  b o d y  in  such  city , to  authorize 
m on ey  to be  b orrow ed  for  the pu rp ose  o f  p u rch asin g  

j n  la n d  and  the erection  o f  su itab le  sch oo l b u ild in g s , and 
p r o v id in g  su ch  sch oo l b u ild in g s  w ith  su itab le  sch ool 
a p p lian ces an d  con v en ien ces , and  to secure the paym en t 
o f  the m on ey s  b orrow ed  as aforesaid  b y  m ortgage  bear-
in g  a n n u a l in terest at a per cent, n o t greater th an  the 
lega l rate on  the la n d  purch ased , and  the b u ild in g  or 
b u ild in g s  to b e  erected  th ereon  in  pu rsuance o f  th is act, 
o r  i f  th e  c ity  ow n  su itab le  la n d , ren d erin g  a pu rch ase  of 
la n d  unnecessary  on  such  la n d  an d  th e  b u ild in g  or b u ild -
in g s  to b e  erected  thereon  ; and  in  case the title  to lands 

o n  o n  w h ich  p u b lic  sch oo l b u ild in g s  are n ow  erected in  any 
c ity  is vested b y  law  in  a board  o f  edu ca tion  or  other 
b o d y  h a v in g  con tro l o f  the p u b lic  sch oo ls  in  such  city, 
such  b oa rd  o f  ed u ca tion  or  oth er b o d y  h a v in g  con tro l of 
the p u b lic  sch ools  in  su ch  city , and  n o t the m a y o r  and 
co m m o n  co u n c il  or  o th er g o v e rn in g  b o d y  o f  such  city , 
sh a ll h a ve  the pow er to b orrow  m on ey  as aforesaid, and 
to secure the p a y m en t o f  the sam e b y  m ortga ge  as afore-
said  ; p rov id ed , that n ot m ore  th an  on e sch oo l b u ild in g  
w ith  the necessary app lian ces an d  con v en ien ces  shall be 
au th orized  to b e  erected  in  a n y  c ity  in  an y  on e year m 

3 0  pu rsua n ce  o f  th e  pow ers con ferred  b y  this, a ct.”
A n d  th is defen dan t fu rth er show s an d  expressly 

charges, th at it  is a corp ora tion  h a v in g  con tro l o f  the 
p u b lic  sch ools  o f  A tla n tic  C ity, an d  that as such  cor-
p ora tion  it  is vested  w ith  th e  title  to  three  several tracts 
o f  la n d  at A tla n tic  C ity , each  on e o f  w h ich  is occupied
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by  a sch ool b u ild in g , and  used for  sch oo l purposes, an d  
that the lan d  and b u ild in g  m en tion ed  an d  d escribed  in  
the said b ill  are one o f  the said  three sch oo l p roperties 
above referred to.

A n d  th e  defen dan t fu rth er an sw erin g  says, it adm its 
that the B oard  o f  S ch oo l T rustees o f  A tla n tic  C ity  is at 
present com posed  o f  L ew is E vans, L e v i C. A lb ertson  an d  
D aniel L acy , and  that the said O bed  H . C rosby  is the 
present S ch oo l Superin tendent, an d  fu rth er says an d  
alleges that th ey  w ere elected  to th e ir  respective ^  
offices by  the lega l voters o f  A tla n tic  C ity, u n d er  and 
accord ing  to the p rov is ion s  o f  the c ity  charter, an d  are 
corporate officers o f  the said city .

A n d  the defen dan t fu rth er an sw erin g  says, it adm its 
the said B oard o f  Trustees was before and  at the serv ice  
o f  the restra in ing  ord er m ade b y  h is H o n o r , the C h an -
cellor, in  this case en gaged  in  the erection  an d  con stru c-
tion o f  a new  sch oo l-h ou se  on  the lo t  referred to in  said 
b ill o f  com p la in t, w ith ou t the p rev iou s a u th ority  o f  a 
vote o f the district, an d  that there is at the present tim e  ^  
a school b u ild in g  on  the sam e lo t o f  g rou n d , a d jo in in g  
or near to the site o f  th e  p rop osed  new  o n e ; bu t the d e -
fendant expressly  denies that w ith ou t the erectin g  o f  the 
new school-house there is in su fficien t g ro u n d  a b ou t the 
school-house a lready  erected on  the said lo t for the p rop er 
accom m odation  an d  h ea lth fu l exercise  o f  th e  scholars 
that attend the sch oo l h eld  there, an d  says that the 
said lot is one h u n d red  and  fifty  feet on  P en n sy lv a n ia  
avenue b y  one h u n d red  and fifty  feet on  A rc t ic  avenue, 
at the southw est corn er o f  these avenues, an d  that the 3 0  
present school-house thereon  consists o f  a tw o-story  m a in  
bu ild in g  fifty feet an d  three an d  a h a lf  in ch es  in  fron t on  
P ennsylvania  avenue, an d  forty -fou r feet and  three 
inches in  depth , w ith  a b a ck  b u ild in g  th ir ty  feet an d  
t ree inches in  w id th  b y  forty  feet a n d  n in e  in ch es  in

epth, situate e igh ty -five  feet an d  five  an d  a h a lf  in ch es
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from  A rc t ic  avenue, and that th e  p roposed  new  b u ild in g  
is situated on  A rc t ic  a ven u e  d istant abou t on e  h u n d red  
feet from  P en n sy lv a n ia  avenue, an d  in  p la n  is tw o stories 
h ig h  an d  tw en ty -s ix  feet in  fron t b y  forty  feet in  dep th , 
an d  sim ila r  to an oth er o f  the sch ool-h ou ses o f  the said 
c ity , that b y  use an d  ex p erien ce  has been  fou n d  to be  
m ost su itab le  for  sch oo l pu rposes in  said city , at the 
present tim e, an d  that a cco rd in g  to  the said p la n  and  
design  o f  th e  said sch oo l trustees in  the erection  o f  the 

1 0  said new  b u ild in g , the nearest p o in t  o f  con tact betw een 
the tw o sch oo l b u ild in g s  w ill be fo rty -s ix  feet, an d  that 
there w ill be over tw o th ou san d  square yards o f  g rou n d  
for  the a ccom m od a tion  o f  th e  sch oo l ch ild re n  on  said lot,, 
outside o f  the said tw o b u ild in g s , w h ich  the defen dan t 
a lleges is m ore  th an  su fficient g ro u n d  for  the p la y  and  
exercise  o f  a ll the sch oo l ch ild ren  that w ill or  can  attend 
sch oo l in  th e  tw o said  houses there.

A n d  th is defen dan t fu rth er show s, that the sch ool 
b u ild in g s  o f  the said S ch oo l D istrict N u m b er O ne, in  

u an d  for  the c ity  o f  A tla n tic , are at the present tim e 
en tire ly  in adequ ate  to p rop er ly  a ccom m od a te  th e  school 
ch ild ren  o f  the said  c ity  an d  district, that th ey  are not 
su fficien t to h o ld  a ll the sch olars w ith ou t o v ercrow d in g  
to  the d iscom fort o f  the scholars an d  detrim en t o f  the 
sch oo l system . A n d  the defen d an t fu rth er says, that 
th is w ant o f  a new  sch oo l b u ild in g  for  p rop er sch oo l 
pu rposes is u n iversa lly  adm itted  to ex ist in  th e  said city 
an d  district, and  that the present op p osition  to the erec-
tion  o f  the said new  b u ild in g  is in  rea lity  n o t fou n ded  

3 0  u p on  an y  real m otive  or  desire on  th e  part o f  th e  com -
p la in an ts to h in d er  an  illeg a l act o r  p ro h ib it  the e x p en d i-
ture or  waste o f  the p u b lic  sch oo l m on eys , b u t arises 
from  the fact o f  a lo ca l p re ju d ice  en terta ined  b y  com -
p la in an ts, in  com m on  w ith  som e oth er residents, and 
property- ow ners in  that part o f  the city , aga in st the 
erection  o f  the p rop osed  new  sch oo l b u ild in g , because it



is proposed by the said Board of Trustees to devote a 
part of the said building to the use of the smaller classes 
of colored scholars in said city; that the residence of 
Irving Lee, the first named complainant in this case, 
and whose affidavit is the first appended to this bill, 
adjoins the said school lot on Pennsylvania avenue, and 
he has expressed himself as strongly opposed to the said 
project of erecting a new building on the said lot to be 
used in part for the accommodation of classes of colored 
scholars, and that the said complainants have said and 10 
given it out in public that they would stop this suit if 
the trustees would agree to erect the building on some 
other lot.

And the defendant, further answering, admits that the 
opinion of the Solicitor of Atlantic City, referred to in 
the said bill, was brought to the attention of the said 
Board of Trustees, but says that the said opinion was not 
given at the request of the said board, and being con-
trary to the uniform practice in said city and district, and 
not appearing to cover the whole ground of the question ^  
involved, the said Board of Trustees, in the discharge of 
their duty, felt constrained to follow the precedents be-
fore them and their own judgment in the matter, founded 
upon their own careful reading and study of the city 
charter and the general acts above referred to relating to 
this subject.

And the defendant further shows, that if the interpre-
tation of the laws by the complainants be correct and the 
third sub-division of section thirtymine of the act en-
titled, “An Act to establish a system of public instruc-
tion, applies in all its force to the Board of Trustees of 

tlantic City, and it must have the previous authority of 
a vote of the district before it orders the payment of the 
current expenses of any school, then all the public 
sc ools of the said city and district must be and remain 
c osed until such vote can be taken, for no such vote has

30
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ever been taken since the approval of the city charter of
Atlantic City. .

And the defendant further shows, that confiding m its 
own judgment of the law, founded upon practice and 
precedent and prompted by the necessities of the situation, 
it has not only commenced the erection of the said new 

' building, but before it was aware that its right to do the 
acts in question would be controverted in a court of law 
or equity, it engaged an additional teacher to take charge 

10 of the colored classes to be taught in the new school- 
house which was to be finished and opened on or before 
the second Monday of September instant.

And without such new building the plans for the 
coming scholastic year will be much disarranged, to the 
great disadvantage of the scholars of said city and 
district.

And the defendant, further answering, says it admits 
that there has been raised by taxation on the property 
in said city for school purposes, and paid to the said 

2 0  School Superintend ant and Treasurer during the last 
scholastic year, which commenced on the first day of 
September, eighteen hundred and eighty-one, and ended 
on the thirty-first day of August, eighteen hundred and 
eighty two, the sum of eleven thousand and eight hun-
dred dollars or thereabouts, and that there has been paid 
to the said treasurer of the State tax during the present 
scholastic year for school purposes the sum of four thous-
and three hundred and seventy dollars and seventy 
cents or thereabouts, and that no part of said schoo 

|j§ money has been specially designated, set apart, or appro- 
priated for the building of a new school-house.

And this defendant, further answering, says no part of 
the said money was levied, raised, or paid into the said 
treasurer’s hands for any particular school purpose, and 
that all the said moneys that have been used have been 
expended for such purposes as the said Board of Trustees
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has from time to time designated by their written order 
to the said school treasurer.

And this defendant, further answering, denies that the 
balance of the said sums of money not expended for 
school purposes is not more than sufficient to pay the 
teacher’s salaries and current expenses of the schools for 
the past year, or until the money raised for the present 
new year is received by the said school treasurer as 
stated in the said bill; but this defendant alleges that 
there is remaining of those moneys in the said treasurer’s 1 0  

hands unexpended and not required or set apart for any 
school purpose whatever of the past year more than the 
sum of four thousand dollars which represents the unex-
pended balance in the treasurer’s hands raised to be used 
for school purposes during the past year, with no school 
purpose to be applied to excepting the building of the new 
school-house, all the current expenses of the schools for the 
past year ending on the thirty-first day of August last past, 
having been paid and satisfied; and this defendant fur-
ther answering admits that by a supplement to said act 2 0  

to revise and amend the charter of Atlantic City, entitled 
“ a further supplement to the act entitled an act to re-
vise and amend the charter of Atlantic City,” approved 
March 31st, 1866, approved 8 th, 1875, it is pro-
vided that the debt of Atlantic City shall at no time ex-
ceed the sum of thirty-live thousand dollars, as stated in 
said bill; and the defendant admits that the present debt 
of the said city now is about thirty-four thousand and 
our hundred and fifty dollars, and admits that the cost 

o the erection of the new school-house, if completed, will 3 0  

oe about the sum of three thousand dollars, but denies 
at its construction will increase the city’s debt beyond 
e limit allowed by law, because it is proposed to pay 

or he same out of the moneys in the school treasurer’s
Aands, remaining there for that purpose and needed for 
no other.
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And this defendant, further answering, respectfully 
submits and insists that the said Board of Trustees has 
not only been guided by a desire to do that which is best 
for the schools under its control, and acted according to 
its best judgement in the project of erecting the said new 
school-house, but that its said action has been founded 
•upon necessity and according to the law of the land, and 
that it ought not to be further enjoined, restrained or 
hindered by the order or decree of this honorable court 

1 0  from the further erection of the said school building ; 
that the foundation for the same has been laid and a 
large amount of rough material placed upon the ground 
that will suffer much injury and be greatly in the way 
of the operation of the school if allowed to remain there 
in its present condition until the opening of school again, 
which takes place on the second Tuesday of the present 
month.

And this defendant, further answering, says that no 
other school-house has been erected in the said city or 

2 0  school district by the said Board of Trustees, or any 
other body having the control of public scho.ols within 
the past year.

And this defendant, further answering, denies all the 
unlawful combination and confederacy in the said bill 
charged without that that any other matter or thing ma-
terial for this defendant to make answer unto, and not 
herein or thereby well and sufficiently answered, con-
fessed or avoided, traversed or denied, is true to the 
knowledge or belief of this defendant.

All which matters and things this defendant is ready 
30 to aver, maintain and prove as this honorable court shall 

direct, and humbly prays to be hence dismissed with its 
reasonable costs and charges in this behalf most wrong-
fully sustained.

DAVID J. PANCOAST,
Sol’r and Counsel of Defendant.
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Ne w  Je r s e y , ss .
Lewis Evans, Levi C. Albertson and Daniel Lacy, the 

members of the Board of School Trustees No. 1, of 
Atlantic City, being duly sworn, on their several oaths 
say that the matters and things set forth in the above 
answer of the School' Trustees of School District No. 1, 
are true so far as they relate to their several acts and' 
deeds, and so far as they relate to the acts and deeds of 
others they believe them to be true, and that they have 
affixed to the said answer the corporate seal of the said j a  
The Trustees of School District No. 1.

DANIEL S. LACY,
LEWIS EVANS,
LEVI C. ALBERTSON.

Sworn and subscribed before me, this fourth of Sep-
tember, A. D. 1882.

A true

St e w a r t  H . Sh i n n ,
Commissioner of Deeds.

copy.
O. S. D u r y e e , Clerk.

20
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(Vice-Chancellor’s reasons for order).

T r e n t o n ,.N. J., Se pt . 20,1882.
D. J. Pa n c o a s t , E s q .

My  De a r  Si r :—In case of Lee v. Trustees of School 
District No. 1, in Atlantic City, I think the rule to show 
cause should be discharged. It was insisted when the 
order was advised (and so alleged the bill in effect) that 
the general law so revised on the subject of com m on  
schools prevailed over the special provisions of the char-
ter of the city of Atlantic. I .then thought there was 
much force in this view and advised the order.

I am now satisfied that the general law prior to the 
revision did not repeal any special laws, see Nix. Dig.

20 1868, page 880, sec. 82. Nor did the revision effect a re-
peal, see Revision 1087, sec. 100, and I think that the 
rules of construction respecting repeal by implication 
forbid the conclusion contended for by complainant. See 
Sedgwick on statutory construction 98, &c., and note, 
and the case on the same subject in Stewart’s Dig.

I will therefore advise an order discharging the order 
to show cause.

Please show this to Mr. Garrison or a copy.
Very Respectfully,

JOHN T. BIRD.
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(Order filed September 26, 1882.)

IN CHANCERY OF NEW JERSEY.

Between

Ir v in g  L e e  a n d  o t h e r s ,

Complainants. ON BILL, &c.

and
■ !-

Th e  T r u s te es  of  Sc h o o l  D is t r ic t  

No. 1, in  t h e  Co u n t y  o f  A t -

l a n t ic  AND OTHERS,

ORDER, &c.

10

Defendants. ^

The matter of the rule to show cause why an injunc-
tion should not be issued in this case coming on to be 2 0  

augued before John T. Bird, one of the Vice Chancel-
lors, in the presence of Garrison, French and Casselman, 
solicitors of the complainant, and David J. Pancoast, 
solicitor of the defendant, The Trustees of School Dis-
trict No. 1, in the county of Atlantic, and the said 
Vice Chancellor having heard and considered the proofs 
and arguments of both parties, and being of the opinion 
that the said complainants are not entitled to the injunc-
tion applied for, it is hereby ordered and decreed that the 
said order to show cause be discharged and the applica- gQ 
tion for the injunction denied with costs.

THEODORE RUNYON, C.
Dated Setember 26th, 1882.

Jo h n  T. B ir d , Y. C.
A true copy.

G. S. Du r y e e , Clerk.
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(Petition of Appeal, filed Sept. 29th, 1882.) 

IN CHANCERY OF NEW JERSEY.

Between

Tr y in g  L e e  a n d  o t h e r s ,

10
C om plainants,

and
. . .  >

T h e  T r u s t e e s  o f  Sc h oo l  D is -

t r ic t  No. 1, in  t h e  Co u n t y  

o f  A t l a n t ic  a n d  o t h e r s , 

Defendants.

BILL FOR IN-

JUNCTION 

AND RELIEF.

20

30

To the Honorable the Court of Errors and Appe'als %n the
last resort in all causes :
The humble petition of Irving Lee, Thomas Maguire, 

Alvin M. Bailey, Lemuel Eldridge, Jacob Natter and 
Edward Wilson, the appellants in the above state 
cause, respectfully shows that your petitioners _lmd 
themselves aggrieved by an order made in t e ;Our 
of Chancery, by his Honor, Theodore Runyon, an 
cellor of New Jersey, bearing date the twenty-sixth day 
of September, in the year of our Lord one thousan 
eight hundred and eighty-two, wherein your petitioners 
were complainants, and The Trustees of SchooLDistrict 
Number One, in the county of Atlantic, and Obed • 
Crosby, Superintendent of Common Schools and bchoo  ̂
Treasurer of Atlantic City, were defendants, m this re-
spect, to-wit: that the said order adjudges and decree 
that an order to show cause why an injunction shou 
not issue against said defendants, obtained by ye



petitioners, be discharged and the application for the 
injunction denied with costs.

And your petitioners humbly appeal from the whole 
and every part of said order, discharging said order to 
show cause and denying said application for injunction 
with costs, on the ground that the same is erroneous, for 
that it denies to your petitioners rights and remedies to 
which they are entitled under said order to show cause, 
and that said defendants, or some of them, are acting 
without lawful authority in the premises, and to the 10 
injury of your petitioners and for that said order is in 
divers other respects erroneous, inequitable and contrary 
to law.

Your petitioners therefore pray that the said order of 
the said Chancellor may be reversed, set aside and for 
nothing holden, said order to show cause made absolute 
and the injunction applied for allowed.

And that your petitioners may have such relief in the 
premises as to this Honorable Court shall seem meet.

GARRISON, FRENCH & CASSELMAN, 20 
Solicitors of Appellants.

C. G. Ga r r is o n ,
Tho ma s  E. F r e n c h ,

Of Counsel.





(Answer to Petition of Appeal, Oct. 30,1882.)

Co ur t  o f  Er r o r s  a n d  A ppe al s .

Between

Ir v in g  Le e  a n d  o t h e r s ,

Appellants.

and

Th e  T r u s t e e s  o f  Sc h o o l  D is -

tr ic t  N u mb e r  On e , in  t h e  

Co u n t y  o f  A t l a n t ic , a n d

OTHERS,
Respondents. ^

On  B i l l , &c . 

A n s w e r  to  

P e t it io n  o f  

A p p e a l .

The answer of the Trustees of School District Number 
One, in the County of Atlantic, to the appellants’ petition 
of appeal in the above stated cause.

The said respondent saving and reserving to itself all 
and all manner of advantage of exception to the many 
imperfections in the said petitioners’ petition of appeal, 
for answer thereto, denies that the said appellants were, 
upon their said bill of complaint, entitled to have the 
injunction prayed for, and avers that the said order dis-
charging the order to show cause, and denying the 
application for an injunction, with costs, was rightfully 
and lawfully made ; and the respondent respectfully asks 
this honorable court to dismiss the said appeal, with 
costs and charges to this respoddent in this behalf most 
wrongfully sustained.

Dated October 28th, 1882.
DAVID J. PANCOAST,

A true copy, Solicitor and Counsel of Respondent.
H e n r y  C. K e l s e y , Clerk.
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