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1. APPELLATE DECISIONS - MOSSUAN v. IRVINGTON AND BRAUEE.

JOSEPH MOSSMAN, t/a PEX' )
WINE & LIQUOER uiOﬁF

Appei1unt ) - B
~vs- ) . ON APPEAL ,
| g - 'CONCLUSIONS AND ORDER
BOARD OF COMMISSIONEKS OF TF AE ) I L
TOWN OF IRVINGTON and SAMUEL
BRAUER, t/a "1056 Imi", = )
' )

ReSpOndents

~W1111 A J . Bartﬂolomaw BSGa, ALLornLy for. Appcll nt o
» John J. Gaffey, Esd., by Herman W. Kurtz, Esqg., Attorney for :
Respondent Board of Commissioners.
Bengamln;mom ano, Esg., Attorney for hcspondenu, Samuel Brauer,
S t/a "1056 Inn", .

A This 1is an,appeal fram the action of ﬁhe‘”CSpOﬂdbnt Bo“rd of
Commissgioners in granting to reopondpnt Brauer a place-to- pluCC
transfer from premiges 1240-124%2 prLHOflPlG nvenuc to - premises
1238-1240-1242 Springfield Avenub.

The. tr%nsfcr of the license results Ln an enlargement of respon-
dent Brauer's formerly licensed premises by adding a space approxi-—
mately 14 feet in front by 64 feet deep. = :

Appellant roises. the technical. ooJchlon that the "grant" was
premature and that he, by reason of the prumaturc action, was not
affordea a he ”Tlﬂg by the 1“n%:poncxuni, Board A

Tt is truu that tnu rzsclution ?rﬁn’clnb thv:trqnsft? was passed
pflor to the. second publication of the notiece of 1ntuntlon,' This-is,
 however, not fatzl. Re Novock, Bu“lctln 174, LtOM 6; Corado v.
Camden et al., Bulletin 190, Itbm 3 : o

The resolution granting the transfer was conditioned upon the
-completion of the advertising and that "no objection . to the transfer
is received"; and a further condition that the premises be completed
Cin accordancc w1th tﬁ; plans suuult+cu Tlth the agpLLcatlon. :

The final advprtloom>nt of the ﬂOthb of; WllCut;On ppeared'on
March 14. The license was indorsed for transfer on March 15, upon
recelnt of proof of publication. - No protests or objections to the
granting of the transfer were received by the Clerk of the Town until
March 18th, on which dote appellant filed with the Clerk notice of
”ohjection.to.the;transfer.‘ Lo : : .

: Thus, it would appear that no OhJ(CtIQJS were filed within two
days of the second advertisement of the notice of intention.and that,
had the indorsement of the transfer been.withheld as auggestbd by

Commissioner Burnett for the two days following the last advertis
ment, no obgcrtlons would have been filed within that time ¢1m¢L.
Cf. mc Novack, supra, WIGTL thk rule was se¢t forth as follows:
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"The purpose of the notlce of intention is not accom-—
plished merely by its publication. The notice is required
in order that anyone deeming that good reason exists for the

nial of the license or the transfer may have the oppor-
tunity of filing objections and a chance to be heard.
Objectors must, thersfore, be allowed a reasonable time after
publication of the notice in which to file their protests.
Tf perchance they do, then they must be afforded an oppor—
tunity to be heard. Until such time elapses and such
opportunity is afforded, no license should be issued or
transfer effected.

"Henceforth, therefore, the rule will be that in al.
cases whaere a lluen e lssulng authority determines in advance
of completion of advertising {(but after appropriate investi-
gation, of course), to issue or to transfer a license, the
resolution after efpr0551ng such determination shall be made
subject to a special condition worded (in Oas of a new or
renewal license) substantially as follows: 'Subject to the
special condition that the advertising of notice of intention
be completed and proof of publication submitted, provided,
however, that such license shall not be actually issued until
two whole days shall have cLap sed after the second puuli:&tion
of notice of intention, not counting the day on whicii such
publication may be made, and, further provided, that if within
such period, or at any time before the license is actually
issued, an objection or o prote st shall be filed agalnst the
issuance of such license, the license shall not be 1ssued
until the further determination of this board or governing

. body.t

"I the determinotion concerns the transfer of an exist-
ing license, appropriate cha ndes will, of course, have to be
made in the operative language

. "The foregoing ruling applies henceforth throughout the
State.n

It does not appear that the "groant? prior to the completion of
the aovgrtlslng nor the premuture 1puofsoweni of the transfer has
resulted in preJudlclallv affecting the rights of the ochctors.
This, especlally in view of the fact that said objectors have had a
full opnortunlty to present their oogectlun% at the hearing de novo
on this appeal.

The real and substontisl objections to the tronsfer are that
the respondent Board acted urbltzm""ly, without proper consideration
of the rights of the public and the public necessity and convenience,
and that the enlargement of respondent Brauer's facilitics would
incur a traffic hazard.

The real purpose of the instant transfer is to enlarge the prem-—
ises and provide space therein for the display and sale of packaged
ligquor; a privilege granted under the terms of a plenary rctail con-—
sumption license., K. 5. 83:1-12(1). Cf. Samucls v. Newzrk and Turk,

Bulle tln &8l, Item 6.

The area of Trvingten along Springfield Avenue at this point is
admittedly a business section,

The rule as to the weight given to cobjections against the grant
of’a license in a strictly residential area i1g different from that
given like objections when the premiscs are in a business area.
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Cf. Brummer v, North Arlington, Bulletin 426, Item 11, and cases
cited. See also De Christie v. Gloucester, Bulletin 121, Item 10,
where the late Commissioner Burnett succinctly stated the rule as
follows: ‘ ‘ ‘

General objeofiono to the issuance of any license. for
premises 1ocated in a ou31ncss nclghborhooa do not. Jumtlfj
a refusal.

T do not find that there is in the instent case any substantial
" objection from residents of the area to the enlargement of Bre uer's:
premises, and this g1v1n full consideration to the two ochotorg '
who properly may be said to be such residents.

As to the question of a traffic hazard, the premises are on a
heavily traveled thoroughfarc, traversed by many private automobiles.
and one or more bus lines. There is nothlz ‘added to the traffic
condition by a mere enlargement of the premises when we consider
that the evidence discloses that said traffic condition is contri-
buted to by the nature of the use of Springfield Avenue as a business
area. The parking of automobiles in the vicinity, cited as a large
contributing factor to the traffic condition, seems from the evi--
dence chwrgeﬂblo more to a super-market, a State motor vehicle
agency, an automobile ~ﬂlcsv0um, 5} tFCTbTC, and the busses, all foe-
tors in determining that said ares is in Laot used prJnLLpally and
almost expluqlvely for bu51neas PUTPOSES.

The queqtlon of puullc convs DLeﬂCb “and noc“531t} is one which

the respondent Board is best capable of solving —- they know the
place and the people.. Their opinion is worthy of great weight.
The burden of proving that public convenience and necessity will not
be served rests, as does all affirmative assertions, upon the appel-
lant. State Regulations No. 15, Rule 6; Hoffmon ve Ridgefield Park,
Bulletin 354, Item 12. : ' :

My function on appeals of this type, however -is not to substi-
tute my personal opinion for that of the issuing 1uthority,‘but'
merely to determine whether reasonable cause exists for its opinion,:
and 1f so to affirm irrespective of my personal view on the subject.
Rafalowski v. Trenton, Bulletin 155, Ttem” 8; North End Tavern, Inc.
v. Nor thV“le, Bullctln 495, Item 53 Petti v. Bayonne, Bulletin 564,
I"CC .

I must conclude that there is not sufficient evidence to warrant
a finding that the respondent Board abused its discretion in grant-
ing the transfer.

Accordingly, it is, on this 4th day of June, 1946,

ORDERED, that the appeal herein be and the same 1s hereby
dismissed.

ERWIN B. HOCK
Deputy Commissioner.
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2. DISCIPLINARY PROCEEDINGS - ILLICIT LIQUOR - LICENSE SUSPENDED FOR
A PERIOD OF 15 DAYS o - ~ -

In the Matter of Disciplinary
Proceedings against

JOHN SKAWIFENSKT
148 Locust Avenue

Wallington, N, J., CONCLUSIONS

AND ORDER

L N P O N

Holder of Plenary Netail Consuwup— -

tion License C-13, issued by the -

Mayor and Council of the Borough -
Wallingtoa, )

~

Johﬂ Skaw1enqx1, Deicndaqt lzccn ee, Pro ge. . ‘ o
Edward P, Ambroce, Esq., appearing for Dcpurtment of Alco OllC o
oo L 3 Beverage Control - ’

Defendant aas pleaded gullty to a churge alleflng tiat he pos-=
rgeed llllCLt'“lCOhOll bCVLragaﬂ at bwv licensed premises, in
v1olatlon of R. S. 351 1-50.. - o S

on Apr1¢ 26 1946 defundant oossessed a 4/5 quart bottle
labeled "Canudiqn Club RLLaded Canadian Whisky", the contents of
which were not genuine as labeled. It appears that the gaid bottle
had been at least partially‘refilled with another "Canadian” whisky.

Beoause defcndxnt has no prlof adjudicated record, I shall
uspend his-license for a p@flou of fifteen days. P ,Rudolph, Bulle—
tlﬂ 680, Item 1. :

Accordingly, it is, on this 5th day of June, 1946,

ORDERED, that Plenary Hetall Comsumption License C ,413, isgued
by the MJYOT and Council of the Borough of Wallington to John . '
QKQWLGHb&l, for premises 146 Locust Avenue, Wallington, be and the
same 1s hereby suspended for-a period of fifteen (15) d&ju, :
commcn01ng at 5 00 2.m. June 11 1846, and terminating- at :00 a.m.
June 26, 1946. : L : : ST

- ERWIN B, HOCK. -.
Deputy vommissiOHGr."’
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3. DISCIPLINARY PROCEEDINGS - ILLICIT nI”UOh — PREVIOUS : “FLORD -~
LICENSE SUSPENDED FOR A PERIOD OF 20 DAY

In the Matter of Disciplinary
Proceedings against

)
PHILIP YELLEN 4 ‘
236 Broadway ) CONCLUSTONS
Long Bre nch, N. Jes ) AND ORDER
)
)

Holde® of Plenary Retail Consump-
tion License C-38, issued by the
Board of Commissioners of the
City of Long Branch.

- - oy e e e e et e we e e me e e e

Milton M. Abramoff, Esq., Attorney for Defendant-licensee,
Harry Castelbaum, Esqg., appearing for Department of Alcoholic
' Beverage Control.

The defendant plchbd'ﬂOﬁ guilty to a2 charge alleging that he
possessed a 4/5 quart bottle of "Hildick Apple Jack 86 Proof Brandy",
which contalnea an alcoholic beverage not genuine as labeled.

There is no dispute as to the facts. On January 19, 1946, an
ABC agent, after testing the defendant's open stock of inlrty soven
liguor bottles, seized the bottle referred to zbove.  Chemical
analysis disclosed that the contents of the selzed bottle were sub-
stantially lower in acids than a genuine sample of the same product.
In addition, the chemist found added artificial color, whereas the
genuine produet contained only nuuurwl coloring. His conclusion was
that the contents of the seized bottle were not genuine as labeled,
In this testimony, the chemist was supported by a representatlve of
thc manufacturer and botulbr of the product.

The defense is rested upon the licensee's disclaimer that he
-personally tampered with the hottle and his denial of any knowledge
as to how the. vlolaulon occurred., While it is true that there 1s
no evidence to link the defendant with any actual refilling or to
indicate that he personally was aware that the bottle had been
refilled, he must, nevertheless, be found guilty as charged.

Cf. Re Xurian, BulletinAvl7, Item 2. Under the statute, the mere
possession on licensed premises of the bottle in question constituted
a violation. See K. S. 33:1- bO ' :

The defendant's previous record includes a suspension for sales
to minors. See Bulletin 609, Item 5. Under the circumstances, a
penalty of twenty days will be imposed herein. Cf. Re Burns, Bulle—
tin 711, Item 7.

Ac cordlngly, it is, on this 6th day of June, 1946,

ORDERED, that Plenary Retail Consumption License C-38, ilssued
by the Board’ of Commissioners of the City of Long Branch to Philip
Yellen, for premises 236 Broadway, Long Branch, be and the same is
hereby suspended for a period of twenty (HO) duys, commencing at
2:00 a.m. June 10, 1946, ond termineting at 2:00 a.m. June 30, 1946.

ERWIN B. HOCK
Deputy Ccrmlssioner.
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DISCIPLINARY PHOCEEDINGS — ORDER POSTPCNING EFFECTIVE DATE OF
SUSPENSION (SEE BULLETIN 715, ITEM 2). ‘

In the Matter of Disciplinary
Proceedings against

)
| )
JOHN SKAWIENSKI S
146 Locust Avenue ) ORDER
Wallington, N. J., ) - .

Holder of Plenary Bttgl‘ Conswnp-
tion License C~13, issued by the

Mayor and Council of -the Borough

of W@Lllngton

e e e e eme me e e me e me  mE me e e e wm e

John Skaw1ens 1, Detltloncr, Pro se.

An Ordev having been entbrnd hefeln on the bHth day of June,
1946, suspending Plenary Retall Consumpticn License C-13, issued by
the Mayor and:Council of the Borough of Wallington tc John Skawienski,
for a period.of fifteen days, commencing at 3:00 a.m. June 11, 1946,

and terminating at 3:00 a.m. June 26, 1946; and

It appearing in a petltlon 1lled herein for postpone ent of the
commencement of suspension of the license that, -prior to the entry
- the Order of suspension, arrangements had been completed for
umerous soclal affairs to be held at the llcensed plemloes between

June 14, 1946 and June - 29,»1946 and

It 'appeavlng further tﬂat numerous 1nnobent persons Woula be

- inconvenienced by the. suspension of the license for the flftcen«day
_period beginning June 11, 1946, S

It 1s, on thls 10th auy of Juney 1046

OPDERED that the sala'guspbn51on of fifteen was, effective at
3:00 a.m. June 11, 1846, is hereby lifted, and in view of the L&CL
that said llconse Wlll expire on Jun 50, 194 18, 1t is :

FURTHER OkDFRED that tbe flfteﬁﬂr& 1y suspension hefttoforp'
imposed upon Llcenge C-13 is hereby imposed upon any license which

shall be granted to the petitioner kereLn, cr to anyone else for the

sald premises, for the licensing year 1946-1847, commencing at 3:00
a.m. July 2, 1946, and terminating at 3:00 a.m. July 17, 1946.

ERWIN B, HOCK -
Deputy Commissioner.
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5.  APPELLATE DECTSIONS - NIXON v. BEASTAMPION TOWNSHIP. =
. ERNEST R. NTXON, | |

Appellant, : -
—VS— : - ON APPEAL
: CONCLUSIONS AND ORDER
TOWNSHIP COMMITTEE OF THE
TOWNSEIP OF EASTAMPTON,

h S A

l\./ h

Respondentl
James M. Davis, Jr.,'EsQ@, Attorney for Appellant.
Bayard Allen, Esq., Attorney for Respondent. :

" This 1s an appeal from the deniel of cppellant's application for
a plenary retaill conswnption license for premises on the west side of
State Highway Route 32, south of Powell Road, Township of Eastampton.

It appears from the testimony in the instant case that appellant
was the holder of a plenary. retall consumption license for o period
of six years, i.e., from July 1, 1939 to June 30, 1945, inclusive,
for premises on the west side of State Highway Route 89, at the end
of Harvey Snyder's Lane. A short time previous to the end of the
1944-45 licensing period, appellant moved the building in which his
licensed premises had been located to its present site about a mile
south on the same highway. In June, 1945, his application for a
place-to-place transfer from his old location to his new location was
refused by the local issuing authority. The respondent, however, in
July, 1945, granted an application made by appellant for a plenary
retail distribution license for the current 1945~46 period  for the
new location of his premises. '

Respondent assigned, in substance, the following grounds for its
action in refusing to authorize the ilssuance of a plenary retail con-
sumption license to the appellant on the west side of Route &9:

(1) it has been respondent's policy to reduce the number of plenary

"retail consumption licenses in the Township of Fastampton upon the
surrender of any such license; (2) public necessity and convenience
does not reduire the ilgsuance of a plenary retall consumption license
for the premises in questicn; (&) there are sufficient licenses exist—
ing in the vicinity of appellant's premises to adequately serve the
needs of the public; (4) the location of the licensed premises is in
a purely rural residential neighborhood, and it 1s the policy of
respondent Township Committee to reserve .same for residentisl pur-
poses; and (5) the present location is situate in such a manner that,
in the judgment.of respondent Township Committee, it would constitute
a traffic hazard.

Appellant testified that there is o licensed premises two and
three~-quarter miles north on Route 39 and another approximately five
miles south on the same highway. He also testified that both of
these licensed premilses are in other municipalities and are not per-
mitted by local regulation to be open on Sundays.. The nearest place
permitted to sell alcoholic beverages on Sundays, according to the
appellant, is about twelve miles from his premises.

Harry F. Hogan, chalrman of the respondent Township Committee,
testifiled that he voted against the issuance of the license to appel-
lant because the residents near the new locatlon objected to the ilssu—
ance of such a license. FEdward H. Brown, also a member of the
Township Committee, testified that he voted agalnst the issuance of
such license for a similar reason.
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Several other witnesses also:voiced objections thereto. Among
these was one Wilmer Collins, who testified that he was the pTOSLaCDﬁ
of an association which used the proporty adjoining the site on which
appellant's premises are located as a camp which accommodated aboutb
150 people over each week-end, and, in addition thereto, Collins tes—
tified that 100 to 150 other persons attend the Sunday school conducted
by his association. This camp is approximately 0/lO of a mile from
appellant's premises or, as Collins stated, less than 1100 feet away.

Everett Llnosay, a resident of Southampton TOVHSﬂlp, which
gdjoins the municipality in which the licensed premises are located,
objected to the issuance of the license to appellant because of its
close proximity to a camp for children, which is conducted during the
summer season, and also because of the traffic hazard that might
result at the intersection of Powell Road and koute 89.

The issue on an qpp\,al from the denizal of an ppllgatlon for a
consumption licemse is not to be confused with the issues raised on
an appeal from a revocation of a license, or the refusal to grant a
transfer, or the refusal to grant an application for the renewal of
a license. The question to be decided in an appeal such as this is.
whether the application was denled in the reasonablz exercise of a
proper discretion and in good faith. Within the State of New Jersey
no one has a right to demand a license, A license to sell alcoholic
beverages is a special privilege granted to the few and denied to the
many. Cf. Bumball v, Burnett, 115 N. J. L. 254. The neighborhood
wherein the licensed premiSé§ are located appears to be residential
in character. The mere fact that respondent had previously issued
,ydsumptlon llcense% to appellant when his building was located at
che end of Harvey Snyder's Lane does not mean that it must necessar-
ily issue a consumption license to him for his present location.
Whether the Township Committee was even justified in issuing a plenary
retail distribution license to appellant, of course, is not‘an issue

this case. Furthermorée, such action is not dispositive of the
present matter. A consumption license, which permits drinking on the
premises, may be objectionable in a certain location whereas a dis-
tribution license may not be objectionable in the wme location.

The burden of proof rests with qvpﬁlldﬂt to show that there was
an actual need for a plenary retail consumption license at his present
premises. I am satisfiled that he has utterly fullCQ in this respect.

In view of the facts adduced at the instant ucarlng, it is quite
obvious that the denial of the application by the local lssuing
authority was not arbitrary or unreasonable The actiocn of the
respondent is, therefore, affirmed. : - o

Aécordingly, it is, on this 11lth day of June, 1946,

ORDLbQD, that the appeal herein be and the same ig hereby
disnissed. ‘ ‘

ERWIN B, HOCK
Deputy Commissioner.
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6.,

APPELLATE DECISIONS - ANEIDAY AND GOLDSMITH v. NEWARK.

- MICHAEL HNEIDAY uDd o IMON

GOLDSMITH, t/a FlNGS AWD
QUEENS CLUB, :

)
o | )
Appellants, )
| | ON_APPEAL
—vs- | ) CONCLUSIONS AND ORDER
)
)
)

MUNICIPAL BOARD. OF- ALCOHOLIC
BEVELAGE CONTROL OF THE CITY
OI‘AN WARK,

Respondents

Maurice H. Pres slbr, Esq., Attorney for Appellants.
Thomas L. Parsonnet, Esg., by Charles S. Gansler, Esq.,
: Attorney for Respondent.

This 1s an appeal from the imposition of o fifteen-day suspen-
sion of the appellantst plenary retall consumption license after the
respondent had found them guilty of charges alle 2ging the sale and
service of alcoholic beverages to a minor. Upon the filing of the
appeal; the suspension was ordered stayed until the outco“e of these
proceedings. ’

This matter was brought to the attention of the local Bowrd
after the female minor and her male companion were apprehended, about
1:00 a.m. on Sunday morning, September 9, 1945, while committing an
immoral act in the latter's automocbile. Upon being questioned by the
police, they mentioned that they had visited several taverns on

‘Saturday night, September 8, 1945, one of which was that of the ap-

pellants. In addition, they stoted that they had also consumed '

alcoholic beverages at the appellants! premises on September 6, 1945.

Because, however, their statement as to the occurrence on Septbmb r 8,
1845 "was confused", the police limited their complaint to the date

of September 6, lQ4p, and the charge brought ageinst the appellants
liALWLSG was conflnpa_to September 6, 1945, Indeed, the respondent'ls

attornpy stated that "I am not oncernéd with the 8th or 9th. It has

no bearing un this case at all, We ere not alleging any occurrence

on th@ 8th

The entire case ainst the “ppwllwﬂts revolves about the testi-
mony of the minor ana,her escort. It appears that she entered the
appellantst tavern, struck up an acqualntance with the male and con-
sumed a beverage. That much, at least;, is clear from the record.

The balance of their LuSLlMOﬂg, buWCVGT, ig replete with inconsisten-
cies and admitted contradictions. It is impossible to make a definite
determination as to the time the minor entered the tavern on Septumber
6, 1945, or the number dnd kind of drinks she allegedly consumed. At
the hearing below, she first stated that she had arrived at the prem-
ises "around 7:30, 8:00 ot!clock", after going to an early moving
plcture show at RKO Proctor’ts Theater. Her statement to the police,
however, alleged that she had gone to the "Capitol Theater.....to the
10:00 p.m. show and I got ocut....about 12:30 a.m." and then went to
appellants! tavern. Later in her testimony, she sald that she had

arrived at the tavern "around 106:30" and stayed there until "12:00

ofclock". Concerning the kind and number of drinks that she had, she
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variously stated "two beers®, a "coke and one beer"-and a "coke and
two beers™,

fer companion, a morried man, t“otlfled Lh t the minor had one
beer and nothing else, and that she had entered the tavern "about a
quarter after one®", In his police statement, however, he alleged
that the minor "ceme into the tavern about 1:45 a.m." and that she
consumed two glasses. of beer. ‘

At the appbwl hea rlng, their testlmonj We s'equally unimpressive.
In several material res spects, they gave differing versions of what
occurred on thc occasion in guestion.. It is impossible to reconcile
all of their inconsistent statements. altnougﬂ there is no reason to
believe that they deliberately falsified their testimony, it may well
be that they confused the appcllunts? tavern with several others that
they had visited.

. The appellants do not deny that the minor was at thelr premises
on September 6, 1945, but insist that she was served only a soft
drink because her appearance stamped her as an obvious minor. In
this testinony, tme appellants have the support of three appare ently
disinterested WLtncsses, all of whonm tegtlflea thut the mlnor was
served only one OflnA of Coca Colau

n%vlb tbe local Boara i% to be commended for the WHSthuthﬂ and

pTOSLChthﬂ of ‘these proceedings, the record is so confused with ’

supect to the alleged events on the date charged thet they must be
,ounﬂ not gullty of the charges brought d“QLnSL them. The testimony
of the minor and her companion at the “ppbal ‘hearing oﬁly'tended to
further weaken their testimony given before the Board. ‘In addition, -
the respondent did not have the bénefit of the evidence offered by .
the three disinterested w1tnessos ‘referred to above. - In my opinionjy
the evidence is insufficient to sustain the determination of the local
Bo%ya. I therefore have. no alttrnatlvb other then to reverse its .
action. - o : o : ) S T

Accord1nglv$ 1t is, on thlq lltn day of June, 11946

ORDERED, that th resmancent's ctluq in flnulﬂﬁ the ﬁppullunts
gullty of thc aforesaid charges and suugendlng thelr liceénse for a o
period of fifteen . days9 which uSch51un was stayed during the pen-—
dency of these proceedings, be and the same is herecby reversed.,

ERWIN B. HOCK
- Deputy Commissioner.
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7. APPELLATL DEPISION% - WILLTAMS ET AL. V.:ATLANTIC HIGHLANDS AND
, A ' ANNA B, SMITH. .
WILLIAMS ET AL. v. ATLANTIC HTG”LANDQ AND
A STANLEY h. SMIEL. o ~

‘Poz E. WILLIANS, Jﬂ and , )

- DONALD N. CORREAL, = - S
| Appellants, ')'. ‘
e ' )
TVS- . . -
. BOROUGH COUNCIL OF THE BOROUGH RE
OF ATLANTIC HIGHLANDS and - 3
ANNA E.” SMITH,
' : nGSpondent ) ON APPEAL
ROY T. WIuLIAMS, JR. and ‘ A CONCLUQIONS AND OhDFB
DONALD N. CORREAT, o . )
- 'Appellants, )
v o e |
BOROUGH COUNCIL OF TnE BOROUGH OF -
ATLANTIC HIGHLANDS and STANLEY E. ) ;
SMITH, t/a HOMESTEAD INN, \ ’

haspondcnts

Elmer Q. Goodw1n, Eon , Attornzy for Appell ontu

“John M. Pillsbury, Esq., nttoquy for heooongent Borough Coun01l

Parsons, Labrecque & Borden, Es¢s., by Jonn T. Smith, Eso
Attorney for Respondent- llbenq6b3 Anna E. omlth

.Stanley,La Smith, Pro se. . :

'vﬁhese ‘p ﬁﬂls are: CLOuOlV rmlcted anu w1ll be- dec:ded tog ther
On August 28, 1945, iequﬂdbﬂt L¢<psfbvred a plonu "y rctulx con-
sumption license hle by. Anna E. Smith from premises known as
118 Center Avenue to 115 First Avenue, and at the same.time issued a
new license to. Qtanlcy E. Smith for the premlse% known as 118 Center
Avenue. - . :

Appplluntq have filed these appeals dllC 1ng, in substance, that -
respondent abused its discretionary power by transferrimg an existing
license and granting o new license, thus increasing by one the number
of plenary retall consuniption licensés in the Borough of Atlantic
Eighlands. - In the case involving the transfer of a license held by -
Anna E, Smlth, it was allegcd also that the premises to which her
lice =nse was tra nsfcrred is w1th1n two hundred fcct of a church.

For many years the Homestead Inn has buun opbrated at 118 Cﬂnucr
Avenue. Anna B, Smith was the holder of a plenary retail consumption
license at the Homesteua Inn from April 14, 1942 until the teranaumnl_
of her leasé upon.the sald premises. Thercupon she sought and. : '
obtained 2 transfer of her license to 115 First Aivenue, and Stanley E.
Smith obtﬂlned a new license for the Homestead Inn.

- No question has been raised as to the:personal qualification of
either Anna E. Smith or Stanley E. Smith. There is no ordinance
limiting the number of licenses wnlﬂh may be issued in tnb Borough of
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Atlantic Highlands. Prior to the action taken by respondent on
August 28, 1945, nine plenary retail consumption licenses, including
the ¢1cense held by Anna E. Smith, had been in existence, and the
‘s.uance of the license to Stanley E. Smith resulted in an increase
in the number -of plgnbry retail COMbUHpthD licenses from nine to ten.

Inlattempting to show that rcspopdent bu5ed_it3'discretlonary
power, appellants rely to o large extent upon the fact that in Novem-—
ber, 1244, respondent Council denied an ppllCﬂblon for a distribution
license to one Lemberg on the ground that "therée (was) a sufficlent
number of licensed premises in the Borough". - It appears that since
November 1944 the population of the Borough hw increased by some
1,000 r631aents (Willioms et al. v. Atlantic Highlands and Richard,
Bulletlr 700, Item 3) and that there presently exists one plenary
retail consumnulon license for every three hundred forty residents
of the Borough_ These licenses were issued prior to the enactment
of P. L. 1946, c, 147. While experisnce, prilor to the enactment
thereof, has demonstrated the d’clruﬂjlltj of limiting consumption.
licenses to one per 1,000 pupuLatlon? it is not my functlon on appeal
to substitute my p“1vac@ opinion for the declsion reached by respon—
dent Council but, rather, to determine whether there 1s reasonable
bagis for such decision and, if so, %o 1Pf1rm, irrespective of my
personal views. The ouraen of establishing that respondent abused ite
discretionary power rests upon the appellant, winner v. Delran and
Ott, Bulletin 701, Item 4. , S R

I considering -the application to transfer the license held by
Anna E. Smith, the members of the Borough Council were faced with the
alternative of grenting her application to trensfer her license to
other suitable premlses, or denying hér application, thus forclng her
to discontinue her activities as 2 liguor licensee. Her record ds a
1*~znsee for a periocd of anprofimatuly three-and one-half years is.

wear of any adjudicated violations,. and the placg to which her ,
License was transferred is located on the pr1n0Lp 11 business . street
of the Borough. . The transfer to other premises is a privilege not
inherent in o license. The issuing authority may grant or deny t
transfer in the exercise of a reasonable discretion. Under the cir-’
'cumst'nces, it does not. appear that respondent abused its discretiomry
power in granting the place-to-place transfer of the license held by
Anﬂt E. smith., - - -

It is trué that the issuance of the license to Stanley E. Smith
increased the number of plenary reteil consun Utlun licenses in the
Bvrgugh However, it has been stipulated by the parties to this

- appeal that the Homestead Inn is the onl only bona fide hotel in. the
'Borough of AtLdﬂth Highlands. ‘ Lo

While nutels are dlstlngulslqble f¢am'ordin3rj drinking places
and are not tobe discriminated db:iﬂS“ in the issuance of licenses
(see. B@tall Liguor Dealers Agssociction v. Plainfield, Bulletin 70,
Item L, and Pcuk‘v; West Orange, Bulletin 147, Item 1), nsvertheless
N 1t does not follow that a hotel is ipso facto entitled to a license
~ .Jjust because 1t is a hotel. There is no M"must". in the Control Act,
~which provides that all hotels are entitled asg of right to a llqnor
- license. The test is public necessity and convenience, not whether a

given place is a hOtLl or not Lincoln Avenus Cornoration‘v. wildwood,
Bulletin 540 Itgm 2. ' '
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The evidence hersin discloses that various ?r(tcrnaL and civic
associations hold their meetings at Homestead Inn. A restaurant is
conducted in conjunction with the hotel business and the premiges .

have been COHLJHUOUbly licensed for the sale of alcoholic beverages
since repeal of the National Prohibition Act. As stated above,
Homestead Inn is the only bonz fide hotsl in the Borough.

Cf. Cassullo v. White, Bulletin 399, Iten 4.

C)

(_‘L'\

The membérs of the Borough Council VoLeu unanimously: to,ﬂr int
the license to respondent, Stanley E. Smith. Nothi ng has been pre—
sented on the appeal indicating that tuﬂ wpmbers of the Council acted
othier than with proper motives. o

I am satisfied that the mewbers of the respondent Borough Coun-
cil, based on the evidence of need presented to them, together with
Their personal knowledge of ths use of the hotel promlses by the
various fraternal snd civic associations, were of the opinion that
the issuance of a licuor license to Stonley E“Smlth was warranted.

Under the peculiar facts of this case, I conclude that appel-
lants have not established that respondent abused its discretlon by
its action taken on August 28, 1945, despite the fact that the num-
ber of plenary rctull conuumpclun llCQD gs was therceby lncreased from
nine to ten. : - '

5

Since the hearing of the oppeal, res pond>nt Anna E. SmlCﬂ has

closed off the part of her 710Lnscd plum ses formerly us as a res-

taurant, whicn'pa t was nearest to the cbvrch, and the sole entrance
to her licensed premises 1s now beyond 200 feet from the nearest '
entrance to the church. ‘

For the reasons aforesa i , I shall affirm the action of respon-
~dent in transferring the lic @ held by Anna E. Smith and issuing a
new license to stanlgy . Sm1tu., :

‘Accordingly, it is, on this 1lth doy of June, 1946,

ORDERED, that the appeals herein be and the same are hercby
dismissed, : ‘ : :

EFWIN B. HOCK
Dep uty Comﬂlcsionbr.'v
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8. ' DISCIPLINARY PROCEEDINGS - SALE OF ALCOHOLIC BEVERAGES DURING
-PROHIBITED- HOUES (PHIhnuY ELmCmIOH DAi) - uLCENSE SUSPENDED FOR &
PERIOD OF. 15 DAYS LESS R PLEA. , S

In- the Matter" of lec;ulln’fy‘ “fA)“

"Proceedlngs agulns+ %)
JTLDRED TANTON, Executrix of N
the Estate of W?lllam Tanton ) o S S
- 3585 Hudson Boulevard - . N - CONCLUSIONG.
Jersey City 2,N. J., . ), . AND ORDEL

Holder of Plenary Retail Consump- )
tion License C-93 issued by the
Board of Commissioners of the

Clty of Jersey City.

.ildred Tunton, Executrix, Pro se. :
.deard F. Ambrose, Esx., appearing for Departmcnt of Alcoholic
» Bever%ge Control.

: . Defendant nas Dlaaded non vult to a cngrgo 1lluglng that, on
June 4,-1946, a Primary Election. Dwd, she sold and permltted the con-
rfsumption,offalhohollc beverages on heér licensed prenises while the
polls were open for voting, in violation of Rule 2 of State Regula-—
tions No. 20.

On June 4, 19486, at about 11:80 2.m., ABC 1UVost1gator4, who
were then outSLde the licensed premises, observed in the barroom a
man with a glass of beer in his hand. The door was locked but, in
response to a knock, the bartender opeéned the door and qdmltted the
1nqut1gutor Thc bartender orally admitted that he had served the
beer to cne patron, but state thqt no. charge- had bebn made tncrcfor.

. A gllt of any w100[1011(3 bevcrages by a licensee constltut»s a
sale. "K. S, 33:1-1(w). loreover, Rule £ of State Regulations No. &0
prohibits the consumption of alcoholic beverages on llCPnSpd premises
Whlle the polls are open on a Prlmary ElCCthH Day.

I find defendant gulilty as charged.

The licensee has no prior adjudicated record. I shall ouspend
the license for a period of fifteen days, with a remission of five
days because of the plea, making a net suspension of ten days.

Re Hrycenko, Bulletin 672, Item b.

Accordingly, it 1s, on this 12th day of June, 1946,

OnDEnED that Plenary Retail Consumptlon License C-938, issued by
the Board of Commissioners of the City of Jersey City to Mildred
Tanton, Executrix of the Estate of William Tanton, for premises 3523
Hudson Boulevard, Jersey City, be and the same is hereby suspended
for ten (10) dgys, commencing at 2:00 a.m. June 17, 1946, and termin-
ating at 2:00 a.m. June 27, 1946.

EEWIN B. HOCK
Deputy Commissioner,
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9.. STATE LI NS S — APPLICLTION PO PLENARY WHOLESALE LICENSE DENIED.

AIn the Nattcr uf on’ A Application
for & Plenary Whulcsale License by

)

) N

PHILLIP HOFFMAN ~ CONCLUSIONS

T/z HOFFMAN IMPORT & . | ) | :
DISTRIBUTING CO. .

115 Roilroad Avenue )

Jersey City, N. J. )

This is an application for :

by Phillip Hoffman who, from'lq C
with the holders OL,”hOlOSulC licenses issued in the State of New
Jersey. From 1937 until August 295 194)9 applicant was a stuc»nolae
of a corporation holding & Plenzry Retall Distribution License in th

1Ly of Jersey City. He has rented as nis proposed licensed premises
2 space containing approximately 2,500 scuere feet on the fourth
floor of the building known as 115 Hailroad Avenue, Jersey City,
which will be used for offices drd salesroom. He has arranged to
have his alcoholic beverages warchoused by the Sherman Warehouses,
Inc., which occupiles  the balance oT the 1 DULth floor of said premilses.

new Plenary Wholesale Llcnnsm‘filed
to 1835, was connected. in business

%"‘ C\JSJ

(“

Investigation has been made with partlcular referonr to the
“Lleged source of supply in order to determine whether the facts of
.uls case warrant thé issuance of a new wholesale license. Tne appli-
cant alleges that he hags arranged with Drgvfuu, Ashby & Co., -Inc.,

550 Fifth Avenue, New York: thy, for the exclusive Tléﬁt to he :ndle
their line of wines and liguors in New Jersey. Dreyfus, Ashby & Co.
does not hold a liguor license in the State’of New Jersey. @nd has’
been in existence for a p”“lu& of approximately one year. Among the
items which applicant alleges ne will receive from Dreyfus, Ashby &
Cv. are the full“wlﬁg' S

Page & Sandeman Scotch
Seagers, hvans Gin

During the course of a subsequent investigation a representative
of Dreyfus, Ashby & Co. stated thot His company has been expecting .
a shipment of Page & Sandemen Blended Scotch WngAey since LbCCHer
1945 but to date the shipment hés not arrived. He stated buut :
depending upon the quantity of scotea received, he would seil some to
-~ Hoffman, and that the same situation prevailed as to Seagers, Evans.
Gin, which is imported from Fngland. ' : B Ll '

~ The reoresentatlve also stated the 't hg would sell ﬂoffdan th or
three carlo ads of California wine.

The applicant also stated that he had arr nged with onc Joseph
Schuguette to handle "French cordials, wines, Irish whiskey and other
spirits which he may be able to obtain on exclusive import." Appli-
cant stated that it was his 1ntentlon, "if Mr. uChUkUCttb was Co.

‘ successful in obtaining eny lines abroad ," to leave for abroad to - =
‘gn for exclusive contracts for import atlon of their lines. ‘

In aualtlon, the applicant has 1naicated that he has been offered
the exclusive distribution of some Spanish sherries and brandies and
thut hp could .obtain a Muantlty of imported Swiss cordials.

The net reqult Of the investigation is that it does not‘hppear
that applicant has any present prospect of obtaining any substantial

Su)vly of alcoholic bqurlgbc cxcuxp Cdllfdfn;w wines and perhaps soue
imported wines, brandies and cordials. There is no dearth of the

aforesalu products at the present time. Under the circumstances, I do
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not believe that the applicont has demonstrated that the issuance of
a Plenary Wholesale License to him would serve any public coavenlbnce
or necessity. No one has a "Tlgﬁt” to obtain a 11quor license.’

For the reason aforesaid, in the exercise of my disec retionary
power, the application for a Plenary Wholesale License is denied.

ERWIN B. HOCK
Dated: June 15, 1946. Deputy Commissioner.

10. DISCIPLINARY PROCEEDINGS - SALE OF ALCOHOLIC BEVEERAGES DURING .
PROHIBITED HOURS (PHIMALY BLECTION DAY) -~ LICENSE SUSPENDED FOR A
PELIOD OF 15 DAYS, LESS & FOR FLune '

In the Matter of Disciplinary )
Proceedings against

J?SEPH J. GANLEY )
T/a GANLEY 'S CAFE e
710 Summit Avenue CONCLUéIQRS
Jersey City 6, N. J., AND ORDER

R

—r

Holder of Plenary Retail Consump-
tion License C-444, issued by the
Board of Commissioners of the
City of Jcrsey Clbj,

‘v N

William T. Cahill, Esc., Attorney for Defendant-licensee.
Edward F. Ambrose, Es¢., appearing for Department of Alcoholic
Beverage Control.

Defendant has Dleudbd non vult to a charge alleging that on
June 4, 1946, a Prim Blection Do Ddy? he sold end permitted the con-
sumption of alcoholic bevcr“ges on his licensed premises while the
polls were open for voting, in violation of Rule 2 of State Regula-
tions No. 20. ~

_ When ABC investigators entered defendant's premises on June 4,
1946, at about 9:35 a.m., they obscerved six men at the bar drinking
beer which had been served to them by the licensee. I find defendant
gullty as charged.

The licensee¢ has no prior adjudicated record. I shall suspend
the license for a period of fifteen days, with a romission of five
days because of the plvwz making a net suspension OL ten days.

He Hrycenko, Bulletin 672, Item 5., -

Accordingly, it is, on this 12th day of June, 1946,

ORDERED, that Plenary Retall Consumption License C-444, issued
by the Board of Commissioners of the City of Jersey City ro Joseph J.
Ganley, t/a Ganley!'s Cafu, for premises 710 Summit Avenue, Jersey
City, be and the same is hereby suspended for ten (10) days, commenc-—
ing At 2:00 a.m. June 17, 1946, and terminating at 2:00 a.m. June 27,
1946. o

......

i o e
(_L‘; 5’({7&{ [)’ \Ltﬁ"uw/j
DCUutj Commissioner.

New Jersey Siats wuwialy



