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.1. APPELLATE DECISIONS -- IVIOSSlVIAN v. EWINGTON AND BRAUER. .. 

JOSEPH MOSSMAN, 'b/ a REX . 
WINE & LIQUOR STORE, 

Appellant,· 

. -vs-
. . ~ 

BOAED OF COMlvlISSIONEHS OF THE 
TOWN OF I11VINGT.OI~ and SAillIUEL . 
BRAUEH, t/o. '"1056 nm.u' 

) 

) 

..) 

) 

) 

Res·pondrmts ) 

. . ON APPEAL 
· : 'CONC~ US IONS AND OHDER 

· Wi.lliam JC> BnrtholomeiJlr, Esq a , At to:rney for: .Ap.pellc~nt. . 
·1! John Jo Gaffey, Esq., by Herman w. Kurtz, ~sq., Attorney Tor 

. .. Responderit BOE:J.rd of c'ommissioners. .'· 
Benjamin Hom0:no., Esq~, Attorney for Hespondent, Sc~muel Brauer,.' 

. . . . . t I Cl '.' 10 5 6 Inn ff a ·. . . . . . . . :-

This· is an appeal from. the action·6r ihe·Te~portdent Board of 
Commissionei'·s. in grantin.g to respondent Brauer a place-to-place 
transfer from premises. 12tJ:0..:..12·12 Springfiold Avenue to· prem~ses 
1238-124;0-l~A2 Springfield Avenue. 

The. transfer. of the license results ifi an enlargem~nt·of respon­
dEmt Brauer 1 s formerly· licensed prern.ises. by adding 2 space. npproxi­
~ately 14 feet in front by 64 feet· deepo 

Appellant. raises- the technical- objection that the. ttgrantn was 
premature anq that he; by r(::o.son of tlw premature action,·. was not 
afforded n hearing by tbe respondent Board~ 

. it is true t:P.at the r~:;solution gro.nt;Lng _the··transfer'.wc:i.s .Passed 
prior· to the. second publication .of the notiee of intent:Lonc. This·is, 

_ . however,· not .fato.l &> £h:; Novc.c.k ·BulletJ.r1·17,±, Iten;i 6; Corado v,. . , 
.Q§.mden et .aL. 2 Bulletin 190, Item 2~ 

The resolution g1'nnting the transfer \tVCt.S conditioned upon t1~E; 
-completion of the;; ~~dvertisin_g nnd that· ''no, objection :to the. transfer. 
is reC\:~i-·..redTY.; · C:..111.d a further COnQ.i tion· tho..t·. the prc:miSeS .be completed 
in ac.cordance :With the plans submitted wj_ th .the applicnt.iOf!.!' . . 

The final advertisement of th0 notice of-._ap]>lication ?.ppeared .. on 
March 14. The license w~s indorsed for transfer on March 15, upoh 

.. receipt of proof of publico.tion. No prot2sts or objecti'ons to the 
granting of ~he transfer were received. by the Clerk 9f. the TmNn until· 

·Mnrch 18th, .on which d9.te appel).o.nt filed with the .Clerk notice of · 
_objection to -tho .. trnnsfer~ 

Thu..s, it ·would appeci.r that no objr;cti9ns vrnre filed viii thin trm 
days .of the.second qdvertisement of th0 notice_9f int2ntion.2nd that, 
had the indorsement of the transfer been.wtthheid as suggested.by 
Commissioner Burnett for th8 two dc:ys following the last 2c1vertise­
ment, . no 9bJections. would have bt::en filed within tho,t t:Lme lirili t. 
Cf o Re No:vack2 su~n·a, where' the rule wns. s~t forth -c1s follows~ 
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' 1Th13 purpose of the notice of intcnt1on is not c:wcom­
plished merely by its publicntionD The notice is required 
in order that anyone deemin.g thc:.t good reason exists for tlw 
denial of th6 license or the transfer mny have the oppor­
tunity of filing objections 2.nd a cha.nee to be heo.rd. 
Objectors nmc:;t, therc~fore, be ;J.llowed a reasona.bL~ time after 
publication of the notice in which to file their protests .. 
If pcrchcmce they do, then they must b(:: o..ffordcd an oppor­
tunity to be hearci. Until such time elapses and such 
opportunity is aff'orded_;i no license should be l.ssued or 
transfer effected. 

Tl.Henceforth, therefore, the rule will be that in all 
cases wlh:;re n license issuing o.utho:['.ity determines in o.dvD.nce 
of completion of adv.::.:rtising (but o.fter appropriate:; investi­
gation, of course), to issue or to transfer a license, the 
resolution after expressing such determination shall be made 
subject to o.. special condition vvorded (in case of a new or 
renewal license) substo.ntially q.s follows: 'Subject to the 
special condition that the advertising of notice of intention 
be completed and proof of publicat:i.on subrnitted, provided, 
however, that such license shall not be actually issued until 
two wholf-J days sho.11 have elapsed after the S8cond publication 
of notice of int~mtion, not counting thE~ do.y on whicJ:1 such 
publication may be made, and, further provided, that if within 
such p~riod, or at any time before thf.J license i~ 3.ctw1lly 
issued, an objection or n protE~st shall be filed agcdnst the 
issuance of such license, the license shall not be issued 
u11til the further detE.:rmina tlon of this bo<:3.rd or governing 
body o w 

nrr the determ.in2 .. tion concerns tho transf\:)r of an exi.st­
ing li.cense, appropr1ate chang12s will, of course, have to be 
made in the operative language. 

nThe foregoing ruling applies henceforth throughout the 
State.TT 

It does not appear thnt the 11 gr:mtn prior to the completion of 
the advertising rior the prf:mo. ture indorscment of the transfer has 
resulted in prejudicially affecting the-; rights of the objectors. 
This, especially in view of the fo.ct that sc.1d objectors have had a 
full opportunity to present their objections at the henring de DQ.YQ 
on this appenl .. 

The real and subst:'.::.nti2.l .objcctions to the trc,nsfer ctre th2..t 
the respondent Board acted arbitrarily, without proper consideration 
of the rights of the public and the public :necessity and c·=mvenj_e:ncc, 
and that the enlo.rgement of respondent Brauerrs fncilltios would 
incur a traffic hazardo 

The real pur;wse of the instsnt tr~1nsfer is to enlarga the prem-· 
ises and p~ovide space therein for the display and sale of packaged 
liqu0r; a privilege granted under the terms of a plenary retail con-
sum•)tion licensP LL ::; 37, .. 1-12 (1) c-r ~'·1 "1'fll1r:·:J s -u l\Je~1;v·:--1~'i.r '1n··:iL Tu··--lr l _. " .[\ • 1-..J • ""' ~ • - .. \,._; '-'' •••• '-' • v. •· ~ .l. • c. . J::l.. {.4 I... .L ~ 

Bulletin 381, Item 6. 

'rhe area of Irvington along Sr)ringfL~ld AvcnlHj at this point is 
admittedly n business sectiono 

The rule as to the wuight given to objections against the grant 
of a license in a strictly residential area is different from that 
given like objections when the prern1sos are in a business area .. 
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Cf. Brummer v. North i\.r~!-i_ngto_lli_ Bulletin 426·; Item 1i, and cctses 
cited. See also J.?e Chr1stie v. Gloucester.l.. Blille.t1n 121, Itc:m 10, 
wheTe the la.te Commissioner Burnett sbccinctly state.d th~. rule 3.S 

follows: 

HGeneral objections to the issuance of o.ny lic12nse for 
premises located in a business neighborhood do not justify'· 
a refusal.TY 

I do not find the.t there is in the instant case any· substantial 
objection from residents of the area tq the enla~gement of Br~uer's · 
premises., and this giving full considero.tion to the tvm objec~ors 
who properly may be said to be such residents. 

As to the question of u traffic h~zard, the premises are on a 
heavily travsled thoroughfare, traversed by many pri v.~ite automobiles. 
and one or more bus lines. There is nothing·- added to the traffic 
condition. by a. mere enlargement of th(=j premises when we consider 
that the evidence discloses tha.t said traff1c condition is contr:i-­
buted to by the nature of the use of Springfield Avenue as a business 
aren. Th8 parking of. automobiles in the vicinity, cited·as a·large 
contributing . fac.~6r to, the traffic condition, seems from the evi- -
dence char~~abl~ ciore to a super-market, a ·state mo~or vehicle· 
o..gency, an automobile salesroom, a. theatre, o..nd the busses, all fc.c-
tors in d.e.t.erminj,ng that sci.id o..ree_ is in fact used prlncipally o.nd · 
almost exclu~ively for b~siness purposes. 

The question of public conv 1~nience ·and ·necessity is one VJhich 
the respondent· B·or_;"..rd is best cap.s.ble of solving -- they· know the 
place and the people •. _ Their opinion is worthy of great· weight .. 
The burden of proving that public convenience and necessity vvill not 
be served r0sts, as does all affirmative assertions, upon the appel­
lant. St2.te Regulc.tions No. 15, Rule 6; Hoffm2n v •· Ri.dgefield Par~~ 
Bulletin 354, Item 12. · 

My function on appeals of this type, however,· .is not to substi'­
tute my personal opinion for tho. t of the issuing authority,. but· 
merely to deterniins· whether reasonable cause .exists for its opinion,· 
and if so to affirm irrespc::ctive of my persona~ yiew on the subject •. 
Rafalowski v. Trenton.: BullE:tin 155, Item"8; Nort_b_]~nd TaV(:ffn, In~ 
~· Northvale+ Bulletin 4:93, Item 5; Petti v. Bal.Qpne, Bulletin 564, 
Item 7. 

I must conclude that there is not sufficient evidence to warrant 
a finding th2~ the respondent Board abused its discretion in grant­
ing the transfer .. 

Accordingly, it is, on this 4;th clas of June, l9t:16, 

OHDERED, that thi:: appc~tl herein bE~ o.nd the same is hereby 
dismissed. 

EHWIN B .. HOCK 
Deputy C01:rrn.is sioner. 
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2. DISCIPLINAHY PHOCEEDIIJGS -- ILLICIT LIQUOH. - LICENSE SUSPENDED FOR 
A PEHIOD OF. 15 DAYS·. 

In the Matter of Disciplinary 
Proceedings· against 

e.TOHN · SKAWIENSKI 
li.16 Locust Avenue 
Wallington, No J., 

) 

) 

) 

) 
Holder of Plenat.,y Heta.il · Consump-­
tion License C-13 :J j_ssued· by the. · ) 
Mayor and Council of the-Borough . 
of Wallingto3o ) 
- - -·- ~,- - ~-~ ~- -.-· - -·- ~ ~ -

CONCLTJSIONS 
AND OHDEH 

John Skawienski, Def endant-1.1.eensee, Pro se •. 
Edward .Fo . Ambrose, Esq., appearing ·for De1)aj··tment_ of Alco~1olic 

· BeveJ?age· -Contro1.:· 
. ; ... ·· 

. Defendant has pleaded guilty. to a· charge ·alleging· that.· he pos~ 
:~ ·:ss-ed illic:i t alcoholic beverages o:t his licensed premises, in 
viola t;ion of. H. · ·s. 33: 1-50 •. 

. . - . 

On April· 26, 1946, defendant possessed a 4/5 quatt bottle 
labeled ncanadian Club Blended Canadi .. cm Whisky rt, the contents of· 
which were not genuine as labeled. It appears that the said bottle 
had been at least partially refilled. with another "Canadic.:inn whisky. 

' 
Becati.se defendant has no prior· adjudicated record.9 I shall 

suspend his· license for a period of fifteen days_. He HudolpJt,_ Bulle­
tin 680,_Item 1 • 

.A.ccordl.i1gly, it is, on this 5th dny of ,June, 1946, 

ORDERED, that Plenary Eetail Consumption License. C.;_13, isi:nied 
by the :Mayor. and Council of the Borough of Wallington· to Jolm 
Skawienski, for premises· 146 Locust Avenue, Wall:Lngton, be and the 
same is hereby suspended for· a period of fifteen (15) days,. 
commencing at, 3:0Q _a._111~·.June 11; 1946r and t(?rminating -at 3:00 a.;.m •. 
Ju~1e·.26, 1946. . ... 

ERWIN B. HOCK. . .. 
Deputy Commissioner •. 
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3. DISCIPLINARY PROCE~DINGS ~ILLICIT LIQUOR -·PREVIOUS~RECORD -
LICENSE SUSPENDED FOR A PERIOD OF 20 -DAYS .. 

In the Matter of Disciplinary 
Proceedings against 

PHILIP YELLEN 
236 Broad-vvay 
Long Branch, N .. T 

i:.J • ' 

) 

). 

.) 

) 
Bolde~ of Plenary Retail Con$runp­
tion License C-381 issued by the · ) 
Board of Commiss"ioners of the 
City of Long Branch. ) 
- - - ~ - - - - - -· ~ - -

CONCLUSIONS 
AND ORDEH 

Milton M. Abramoff, Esq., Attorney for Deff.mdant-licensee .. 
Harry Castelbnum, Esqo, appearing for Department of Alcoholic 

Beverage Control. 

The defendant pleaded not guilty t6 a charge ·alleging that he 
possessed a 4/5 qu~n·t bottle of "Hilclick Apple Jack 86 Proof Brandytr, 
which contained an a1cof1olic beverage not genuine as labeled. · 

'l1he:ce is no d"ispute as to the facts.. On January 19, 1946, an 
ABC agent, after testing.· the defendant's open !stock of thirty-seven 
liquor bottles,· seized the bottle referred to above.· Chemical 
analysis disclosed. that the contents of the seized bottle were sub­
stm1tially lower in acids than a genuine sample of the same produqt. 
In addition, the chemist found added o.rtificial color, whereas the 
genuine product contained only nc1 turnl coloring.. His conclusion was 
tk.1:. t the contents of the seized bottl~ were not genuine as labeled. 
In this testimony, the chemist was supported .by a representative of 
the manufactursr and bottler of the product. 

· The defense is rested upon the licensee's disclaimer that he 
·personally tampered with the bottle nnd his denial of any knowledge 
as to _how .the· violation occv.rred. While it is trqe :that there is 
no evidence to link tne defendant wj_th any actual refilling,or to 
indicate that he personally was aware that the bottle had been 
refilled, he must, nevertheless, be found guil°t'J as charged. 
Cf. Re Kur~ari.t, Bulletin _517, Item 2 .. Under the statute, the mere 
possession on licensed premises of the bottle in question· constituted 
a violation. See H., s. 33: 1--50.. · 

The defendant's previous record includes a suspension for sales 
to minors.. See Bulletin 609, Item 5 ~ Under the circmnstances, a 
penalty of twenty· days will be imposed here1.n.. Cf. Re Burg§J_ Bulle­
·tin 711 ~ Item 7 ~ 

Accordingly, i~ is, on this 6th clay of June, 194:6 J 

ORDEHED, that Pleno.ry Reto..il Consumption License C-38, :Lssued 
by the Boo.rd of Commissioners of the City of Long Branch to.Philip 
Yellen, for premises 236 Broadway, Long Branch, be and the same is 
hereby suspended for a period of twenty (20) clays, .commencing at 
2:00 a .. m. June 10, 191±6, and terminc;~ting at 2:00 a .. m. June 30, 1946. 

ERWIN B .. HOCK 
Deputy Corrili1issioner. 
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. 4. DISCIPLINARY PROCEEDING~ - ORDER POSTPONING EFFECTIVE DATE OF 
SUSPENSION (SEE BUI!LETIN 7-15' r·rEM ;~) 0 

In the Matter of Disciplinary 
Proceedings against · 

JOHN SKAWIENSKI 
146 Locust Avenue 
Wallington, N. J~, 

. ) -

: ) 

) 

) 
Holder of Plenary Retail Consrnnp-­
tion License C-13, issued by the ) 
rviayor and Council of ·the Borough 
of Wallington D • ) - - • 

John Skawienski, P~titioner, Pro se. · 

0 H D E R 

An Order having-been entered herein on the :5th day of .June, 
1946, suspending Plenary Retail Conswnption License C-13, issued by 
the Iviayo;r and: Council of the Bor9ugh ot-. W~lll:ington to Joln1 Skawienski, 
for a period.of f:lfteen daysj commencixig at 3:00 o. .. m!' June 11, 1946, 
.and terminating at 3:00 a.mo June 26, 191±6;· and 

It appearing in a petitton filed herein for postponement of the 
commencement 0£· ·suspension of the 'license that,·- prior to the entry 
.f the Order.of suspension, arrangements· had been completed: for 

::mmerous_ social affairs to be ·held at the licensed premises between 
cT1ine 14, 1946 and June 29, 19L16; and 

It appearing further that nu:tnerous innocent persons would be 
inconvenienced by 'the, suspension of the license for the·: fifteen-day 

_period 'beginning Juiw. 11, 1946; 

It is, on this 10th day of June, 1946, 

-OiiDERED, that the said suspension· of fifteen· dtiys, effective at 
3: 00 a •. DL June 11, 1946, is hereby lifted, -~nid in view· of the fact 
that said license 1uill expire on June 30, 1946~ it is 

FURTHER ·OHDEHED, that tl~c fifteen-d.'.::ty suspension her0tofore · 
imposed upon License C-13 i.s hereby imposed upon any' _lic'ense whi'ch 

· shall be granted to the petitioner her(d.n, or to anyone e1se for the 
said· premisesJ for the licensing ;year 1946-1947, commencing at 3: 00 
a. m.. July, 2, 1946, and termina tt:ng at 3: 00 a ... mo July 1.7 .9 1946 .. 

EHWIN B., I-lOCK · 
Deputy Commissioner .. 
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. . 
5o ·APPELLATE DECISIONS NIXON v. EAST.tt~!P1'0N TOWNSHIP. 

ER.NEST Ho NIXON.9 \ 
) 

Appello.nt, 

-vs-
) 

) 
_ ON APPEAL 

CONCLUSIONS.AND ORDER 
TO~NSHIP COMMITTEE OF THE 
TOWm3HIP OF EASTAMPTON:; 

Respondent 

\ 
) 

) 

James·M. Davis, Jr.,· Esq·.) Attorney for Appellant. 
Bayard Allen, Esqo, Attorney for Respondent. 

This is an appeal from the denial of 2ppellnnt's applic~tion for 
[l pler.ia.ry retail consmnption license for premises 011 the west side of 
State Highway Rqute 39, south.of Powell Hoad, Township of ·Eo.stampton .. 

It appears from the testimony in the lnstant case tlmt appE.dlant 
was the holder· of a pleno..ry. retail consurnpti.on 1icens-e _for o. period 
of ·six years,··i.e;, from Jrily 1, 1939 to June 30, 1945, inclusive, 
for premises on the \Nest side of State Highway Route .. 3.9, at the end 
of Harvey Snyder ts Laneo A short time previous to the end of the 
1944-45 licensing period, .appellant moved the building in ~vhich his 
licensed premises hnd been loc~ted to its present.·site .about a mile 
so1.:i.th on the same .·highway~· In June, 1945, : his application for a 
place-to-1)lace transfer from his old location to his new 1oca tion was 
refused by the local issuing authority.. The respondent 7 however, in 
July, 1945, granted.an application made by .appellant for a plen2ry 
retail distribti.tion license for the current 1945--4.6 pe:;riod ·for the 
new location of hi~ premisesv 

Respondent assigned 7 in substance, -cne following grounds for its 
action in refusing to authorize the issuance of a plenary retail con­
sumption license to the appellant on the vvest side of. Route 39: 
(1) it has been respondent's policy to reduce the nu.rnber of plEmnry 
retail consmnption l:lcenscs in the Township of Ea_stampton upon the 
surrender of any such license; (2) public necessity and convenience 
does not requir.e the -issuance of a plenary reta.il consumption license 
for the premises in question; (3) there are sufficient licenses exist­
ing in the vi.cini ty of ·appellant~ s premise·s to adequately serve the 
needs of the public; (4) the location of the licensed premises is in 
o. purely rural residentlal neighborhood, and it is th0· policy of 
respondent Township Committee to reserve .same for re~ddential pur­
poses; and (5) the present location is situate in such a manner that., 
in the jild.grn.ent -of respondent· Township Committee J it would constitute 
a traffic hazardo 

Appellant te.stified ·the. t there h1 a- iicensed. premises two and 
three-quarter miles north on noute 39 and another approxiniately five 
miles south on the same highwayc He also testified that both of 
these licensed premises are in other municipallties and are not per­
mitted by loc~1l regulation to be open on Sun¢1.ays •. The nearest plnce 
permitted to sell alcoholic beverages on Sundays, according to the 
appellant, is about twelve miles from his'premises. 

Hnrry F o Hogan, ~hairman of the respondent ~[1owt1ship Comm.i ttee, 
testified that he _voted against the issuance of the license to appel­
lant because the residents near the new loca.ti6n objec~ted to the issu­
ance of such a license .. Edward H .. Brown, also o. member.of the 
Township Conmittee.9 testified that he voted against the issuance of 
such license for a similar reason. 
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Several other witnesses .also.:voiced. objections· thereto. Among 
these was one Wilmer Collins, wh6 t~stified that he was the president 
of an association which used the property adjo:Lning the_ site on which 
appellant's pre!nj_ses are located as a · cmnp ·which accommodated about 
150 people over each week-end, and, in addition thereto, Collins tes­
tified that 100 to 150 other persons attend the Sunday school conductEd 
by his associatibn. !his camp ·is approximately 2/10 of _a Tuile from 
appellant's premises or, as Collins stated, less than 1100 feet away~ 

Everett Ijinclsey, a resident of Southampton Township, which .. 
tidjoins· the municipality in which the licensed premises are located, 
objected to the issuance of the license to appel:ant because of its 
close proximity to a camp for chlldren, which-is conducted during the 
summer season, and alsb because of the traffic hazard that might 
result at the intersection of Powell Hoad and houte 39 •. 

The issue on an appeal from the deninL of an application for_ a 
consumption license is not to be confused with the issues raised on 

-an appeal f1~om a r.evoca.tion of -a lic.ense, or the refusa.l to grant a 
transfer, or the refusal to grant an application for the renewal of 
a lice~se. The question to be decided in an appeal such as this· is . 
whethGr the application wo.s denied in the reasonabl·-j exercise of a 
proper discretion and in good faith~· Within the State of New Jersey 
no one has a right to demand a license·.. A license ·to sell alcoholic 
beverages is a special privj_lege gr-anted to the few and denied to the 
many·. Gf o Bumball v. Burnett_, 115 N. J. L. · 251J: .. · The neighborhood 
whe1•ein the--rlcensed pr·eirnses o.re located appears to be residential 
:t.n character. The ID.ere fact that respon.clent had previously issued 
c _,_._1sumption licenses to appellant when his building was located at -
-~he end of. Harvey Snyder.' s Lane does not mean that it must necessar­
ily. issue a consumpt.ton license to him for his present locati.on. 
Whether the Tovvnship Committee was even justified in issuing a plenary 
retail distribution license to appellant, of course.? is not· an issUE-) 
in this case. Furthermor~, such action is not dispositive of the 
present matter.. A consumption license, which perrni.ts drinking on the 
premises,.mo.y be objectionable in a certain location whereas a dis­
tribution license may not be objectionable in the bame location. 

The burden of proof rest8 with appellant to sh01v that there was 
an actual need for a plenary retail consumption license at his present 
premises.. I 8.lil satisfied that he has u_tterly failed in this respect. 

In view of the facts adduced· at the instant hear.irig, it. is quite 
obvious that thE:~ den1a1·' of the applica.tion by tlw local issuing 
authority was not arbitrary or unreasonable. The acti.cm of the 
resp.ondent is, therefore, affirmed. 

Accordingly, it is,- on this 11th day of June, lf)L.1:6, 

ORDEEED, that the o.ppeal herein be and the same is hereby 
dismissed .. 

EHWIN BQ HOCK 
Deputy Commissioner. 
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6" APPELL.ATE DECISIONS :.... HNEID.A:{ AND GOLDSMITH v. NEWJ\HK • 

. MICHAEL HNEIDAY ;<;md SIMON ) 
GOLDSMITH, t/a ·KINGS-AND 
~UEENS. CLUB, . - ) 

' Appellants, 

-:-VS-

) 

) 
·ON APPEAL 

CONCLUSIONS AND OhDEh 

MUNICIPAL BOARD· OF·AICOHOLIC ) 
BEVEEAGE CONTROL OF ·THE CI1I1Y 
OF NEV'f ARK, ) 

Respondents ) 

Maarice H. Pressler, Esq., Attorney for Appellants~ 
Thomas L. Parsormet, Esq .. , by Cho.r1es s .... Go.nsler, Esq~, 

· Attorney for Responderit. · 

·This is an appeal £ram the imposition of n fifteen-day suspen­
sion of the appellants Y plenary r~::tcdl consumption license after the 
respondent had found them guilty of chargus alleging the so.le ·and 
service of alcoholic beverages to a minor. Upon the filing of the 
appeal, the suspension was ordered.stayed until thf.i outcome of these 
proceedingso · 

This matter was brought to the attention of the local Board 
after the female~ rn.inor and her male companion v:ere (lpprehended, about 
1: 00 n.rn. on Sunday morning, S(::ptember 9~ 1945, while committing o.n 
immore,l act in the latter's automobile. Upon being ·questioned ·by the 
pcilice, they mentioned that they had yisited several tnverns on 
·saturday night, September 8, 1945, on8 of which was that of the ap­
pellants. In addition, they sto.ted that they had also consumed 
alcoholic beverages at the appellants' premises on September 6, 19458 
Because, hovvever, their statement as to the: occurrence on September B, 
1945 "was confused", the police limited t11cir complaint to the date 
of September 6, 1~)45_, and thE:.chnrgc brought agcdnst the G:ppellants 
likewise was confined. to September 6:; 1945. Ind·eed, th12 res·pondent 1 s 
attorney stat.ed that nr am not concerned 'INith the ·sth or 9th. It. has 
no bearing on this· casE-? o.t all.. We o..re not alleging o.ny occurrence 
on the· ·8th .. n 

The entire case against the appellants revolves about the testi­
mony of the· minor and her escort.. It· appears that she entered the~ 
appellantsl ta'vern, struck up an acquainto..ncc with the m2.le o.nd con­
sumed a beverage~ That much, at least, ·1s clear from the record~ 
The balo.nct:? of their testimony, however, is replete v-vi th inconsisten­
cies and ad.mi ttod contradictions. It is impossiblE~ to make a definite 
determination as to the time the minor entered the tavern on September 
6, 19 1±5, or the nru11ber and kind of drinks she allegedly consLLined ·o At 
the hearing below, she first st&ted ·that she hnd arrived at the prem­
ise,s nt;lround '7:Zm, .8:00 o'clock'', after g(dng to cm E:~arly moving 
picture show at RKO Proctorts Theater. Her statement to the police, 
however, alleged that she had gone to the "Capitol Theater ••• $oto the 
10:00 p.m. show and I got out .... o ... ab0ut 12:30 a.m .. n and then ~vVm1t to 
appellants' tavern. Later ln her testimony, she said tk1t she had 

·arrived at the tavern "around 10:30n and stayed there until TY12:00 
o t clock" o Cone erning the kine~ nnd num.ber of drinlrn · tho. t she had, she 
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variously stated ntwo hE:.ersn:, a .";col~·2 o.nd one boern·o.nd a ncoke ,?.nd 
two bi:3er s n .. 

Her companion, e. mo.rried man, testified . th:t t the .minor had one 
b8er and nothing else, c:xi:d that she h::1d entered· the tavern "about a 
quarter aft(~r onen. In his polico statement, hmvevGr, he alleged . 
that the minor ·ncEmie into the tavern about.1:45 a.m.n and .thnt she 
consumed two ·gl0-sses. of beer.. -

At the appeal hearlng:1 their testimony was equally unimpressive. -
In severo.l mater.ial rE~spects, they gave diff.ering versions of what · 
occurred on the occasion in question.· It is imoossibls to reconcile 
all of their iriconsistent st~temcnts. Although~there is no reason to 
believe that they deliberately .f.alsifif,.-;d their testimony, it may well 
be that they confused the appellQnts~ tavern.with several others that 
they had visited. · 

The appellant.s do not deny that the TI1inor·was at their-premises 
on September 6,·1945,· but insist:that she was served only a soft · 
drink because her appearancE.~· stamped her o.s an obvious minor. In 
this testimony, the appellants have the support. of three app[irently 
d1sinteresti::~d· vdtnesses, al1 of whom testified that the minor was 
served ohly one drin~ of .Coca C6la~· · 

While the local Board is tc) be commended for the iris ti tution and 
prosecution .of ·these proceedings, the tecord is so confused with .. _ 
.. , .:;.,pect to the alleged events cm the elate charged the.t they nmst ·be 
/0und not guilty of the charges brought_ against them. The testimony 
of the minor and .her companion a.t the appeal hearing only ·tende.d tq: 
further weaken their testin10ny given before the Board. · Iri addition, 
.the respon~dent did not ki.ve the benefit of the "evidence offered by 
the three disinterested ·witnesses roforred to above .. ·.-In my opi:r:iion:; . 
the evidence is insufficient·to sustain the determination of thd local 
Board. I therefore have. no· 0.lternative other thr.~n to revetse ·its 
actlon. · 

· Ac9ordingly; it i's, on this 11th. day _of June, }946, 

. · . OHDERED', that the respondent's action· in. finding the -2.p.1)el.lqmts . 
guilty of the aforesaid charges and suspending tht:dr license for. a .. · · 
period of fifteen -days 9 · which suspension was st.2yed during the pen­
dency of these proceedings 9 b'e c.1.'ncl the same is hereby reversed_. 

, .. 

·EnWTN B .. HOCK 
Deputy Commiss:Lor1er •· 
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7. APPELLATE DE;CISIONS - ·wrLLIAM.S ET .A.Ii" v. : ATLANTIC HIGHLA~JDS AND 
ANNA E. ·SMITH. 

WILLIAMS ET AL. v .. 'ATLANTIC HI.GHIJANDS AND 
ST, ·,~ PL·1:j·y_·· v . 31irrrn·-:r 
._ _ J.-L\J .J J..'.l o. lVl. 1J:1. 

HOY E. WII~LIAMS, JE. and 
DONALD N.. COI{HEAL, . 

·Appell.ants, 

-:-VS-

- BOHOUGH COUNCIL OF THE BOHOUGH 
OF ATLANTIC HIGHLANDS and 
ANNA E. :. SMITH, · 

Respondents. 
- --- - - - - - - - - - -. - . " . ~ . 

\ 

)' 

) , . ON APPEAL 

ROY E. WIL.LIAMS; JJ-1 .. and 
DONALD N.· COBREAL~ 

.: CONCLUSIONS AND 011DEH 

·Appellants, ) 

-\TS-

BOROUGH COUNCtL OF THE BOROUGH OF 
ATLANTIC HIGHLANDS and STANLEY E. 
SivlI i 1H, t I a HQrvfES TE.AD INN, 

Hes_pondonts 

) 

) 

) 

-) 
Elmer 0. Good~vin, ·Esq .. , _AttorncJr for Appello.nts. .. 
John .M. Pillsbu;ry, ~~sq., Attorney- for: Hespondent Borough-.Council •. 
Pa:rsons, Labrec_que .& Bot·den, Es<~.s., b:l. John T. Smi t.11, Esq.,,. 

. At.tornE::y for Hespondent-,-licensee, ·Anna E. Smith ..... · 
. Stanley. E .. Sm:i. th, Pro se .. · 

.These ap_peals are: c_losely related anu ·will. be- .decided together. 

·On Augu.st 28, 1945, respondent transferred a plenary re.tc1.il ·con­
sumption license_ beld by. Anno. E .. Srni th from premises known as 
118 CE-mt er Avenue to 115 :F'irst ·Avenue, and ·;at. the~ same. time issu_ed a 
new license. to. Stanley E. Srni th for the premises kno.vm q,s 118 Cont er 
Avenue.· · 

Appellants· have filed the.se iLppenls alleging, . in s·ubstanqe, that 
respondent abused its discretionary power ~Y ·tram1ferring nn existing 
license and granting c:. nevv license, thus increasing_ by one. the nwnber 
of plenar~ retail nbnsuciptiori licens~s in the Borough of Atlantic 
Highlo.nds · ... · In the case involving the tran.s'f er of.- a .license held by· 
Ani1n E .. · Smi_t~1,. it wa.s allegeq_ also that the prem1ses · tq which_ her 
license was ·trnnsfer·red is within two hundr:e.d feet-.- .-Of .a· chµrch. _ 

. . ' 

For ·many. ye·£'~rs the Homeste2..d I~1n has. been ·opeJ?~ted ~tt llS center 
Avenu~~ Anna' Eo ,Smith was ~he holder of a. plennry .r~tail co~1S\lmption 
license wt. tfi_e Homestead. Inn frorn Ap.ril 14,· · 1942 until. ·the termination . 
of her·1eas~_upon~the· said pre~ises.· Therciupon she sought and.. · 
obtained a transfer of her license to 115 First Ave·nue, and Stanley E .. 
Smith obtained a new license .for the Homestead Inn. 

No question has been raised as to the :personal quctli.fication of 
either Annn E. Smith or Stanley E. Smitho There is no ordinance 
limiting the number· of· licenses which may b:e issued in the Borough of 
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Atlantic Highlands. Prior to the ac-cion t:iken by respondent on 
August 28~ 194:5, nine plen:..n·y reto.i-1 eons·umptj.on licenses, including 
t1Y~:: license held by Anna. E o Smith_, had .been in existence_, and the 
~ :::.;,,.,uance of the license· to 'StanlE~~; E. Smith resulted in an increase 
.L:n the number· of pleno..ry· retail consurn.ption ·licenses from nine to ten o 

rn: attempting to show thn t respondent abu.sed its discretionary 
power, 6.ppellants rely to a l::.1rge extent upon the fact that in ·Novem­
ber, 1944, respondent Council denied o..n 2~·pplication for a distribution 
license to one Lemberg on the ground that "there (was) n suffic~ent 
num.bet· of licensed premises in the Borough". It r:.ppears that s.ince 
November 1944 th~· population of the Borough has increased by some 
1.,,000 residents (Willi.nrns et al ... ~tl§p_~~c Hi.p;hlands .a.1].ij_ilc;~rqi 
Bulletj_n ?00, Item 3) and"-th'J.t tlwre presently exists one plenary . 
reta:i1 consmnption license .for every three hundred forty residents. 
of tho Borough. These licenses were issued prior to the enactment 
of P. L. 1946, c~ 147. While experience~ p~ior to the enactment 
thereofJ hns demonstrated. the desirabilj_ty·of limiting eonsumption. 
l.icenses to one pe·r 1,000 population.? it is not my function on appeal 
to substitute my private opinion for the docision reached by rf:;spon-· 
dent Council but, rather, to ·determine whether thi:~re is reasonablG 
basis for such decision and, if so,· to affi~m, irrespective of rey 
personal views. The burden of establishing tlm t r:·espondent abused its 
discretionary power rests upon the appell2.nto ·winner vo·Delran and 
Ott..!! Bulletin 701, · Item 4. ·., 

Iii considering the n.pplica tion to tr Ems fer the license held by 
Anna EQ Smith, the members of the Borough Cmmc11 ·were faced with the 
alternative of gre.nting her applicatioi1 to tr(~~11.sfer her license to 
otl:wr sui.table premises~. or denying her applice~tion, thus forcing her 
to discontinue hei activities· as a li"cmor licEmsee. Her record as a 
·1 -~ '"Emsee for a period of approximately three-and one-half years is. 
:.1.eo.r of any adjudicated violo.tions, - and· the ··place to which her . 

License was transferred is'located on the principal business.street 
of the Borough$ The transfer to oth~r premises is a.privilege not 
inherent fn o. license°' The issu:i.ng authority mny grant or cteny the 
transfer in the exercise of a reasonable discretion. Under the cir-~ 

· cumstnnces, it doGs nc)t aPI.)en.r tho.·t i·espondent abused its discretiornry 
power in granting the place-to-placs transfer of the license held by 
Arma Eo Smith. 

rt is· true that the issuance of the li Nms e to Stanley· E.. Si~n:Lth 
increased the number· of· plene:~ry retail consumption licenses in the 
Borough .. However, it has been stipulated by the parties to this 
appeal that the Homestead. Inn is the 0nly boria fide hotel in the 
~_o~_ough ·of A_tlantic Highlo.nd s.. --

. vjhile hotels <.::.re dis tinguishnble from ordinary. drinking places 
ancL .are i1ot to be discriminated against in the issuance of· llc1e~ses 
(s~~- Hetai~ Liq:ior Dealers JU:i~ocit.'.tiop v~ Pls.inf~i:.ld--2, Bulletin 70, 
Ite:.-1J. l~ and PecJ:c v" Wast Orange<) Bulletin 14?, Iten J_), n2vertheless. 
'it doe·s not follovv that a-hotel j_s i·j)SO facto e11ti tled to a ll'cense 
. ju~t .. because it is n hotel. The:ce is no-nufilstn. in the Control Act .9 

.. w.hic11 provides that all lfo·te~s a·re entitled as of right to a L1.quor 
license. The test is· ·public necessity and convcmi.ence~ not whether n 
given place is a· hotel or noto Lincoln Aven~s Cor,orntion·v. WildwoodL 
Bulletin 540,· Item 2.. - · - -
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Th~ e~idenc·e ·her~in discloses that various frnternal and civic 
a.s socio. tions hold their meetings at Homestead Inn.. A. restaur::1nt is 
conducted in conjunction with the hotel business and. the premises . 
have been continuously licensed for the s~le of al~oholic_bever~ges 
since r 12peal of the National Pro hi bi ti on Act. As sto. ted above, 
Hon~cste2d Inn is . the only bone .. fide hotul i.n the Borough •. 
Cf. _g __ ~l.§.~~l.11Q....Y_~_JJV11:J-.t~ Bulletin 39~3, Itmn 4. 

Tho m~mb~rs of the Borough Council vot~d unanimously· to grant 
the license to respondent, Stanley E. Smith. Nothing has· been pre­
sented on the o.ppeal indicating th8.t thQ members of the Couacil o.cted 
other than with proper motives~ . 

I am satisfied. that the nwmbers of the responder1t Borough Coun­
cil, bnsed on the evidence of need presented to them, together vvi th 
~heir personal knowledge of the_ use of the hotel premises by the 
various fraternal o.nd civj_c associ:rcio:ns, were of :the· opinion that 
the issuan~~ of a liquor licens~ ~o St~nley E. Smith·was Warranted. 

Un.der the ·peculj_ar f&cts of this case, I conclude that appel­
lants have not establishGd tlmt respondent abused its discretion by 
its acti()n t.'.1ke·n on August 28..., 1945, d.(~spit'.2 the fo.ct th3..t the num­
ber.· of pl~nary retail consumption licenses wns thereby increased from 
nine to ten. · 

Since the heo.ring of the c"ppe.al_., res-pondent Anna E. -Smith has 
closed. off the pc..rt of her lict2nsed prumises .formerly used as a res- · V 
taurGnt, whicl1 ·po.rt vta.s near.est to the cb.urc:h., _and the sole entrance 
to her licensed premises is now beyond 200 n~e;;t fro:n the nenrE~st · 
entran8e to the churc.h. · 

F~;r the reu.so':t1s ctfbr.esiid, I sholl. 6.f'fi~"'iTt the action of rosiJon­
. dent in transfer:cing th1:; license lit=;ld by" Anna E. Smith B.nd issuing n 
new license to S t~1nley E. S1ai th. 

·Acco_rdingly, it is, on this 11.th. day of June, 1946, 

OHDEHED;i that· th2 appeais hereii1 be and the so.me· arE~ hereby 
dismissedo 

EhWIN Bo HOCK 
Deputy Corn.missioner. 
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8 •. ' DISCIPLINARY PHOCEEDINGS - SilLE OF ALCOHOLIC BEVEHAGES DURING 
-PROHIBITED· HOURS (Pl~IMAfiY ELECTION DAY) -·LICEN~E SUSPENDED FOR A 
PERIOD OF.15 DAYS,. LESS 5 FOR PLEA~ 

In· the. Matter· of D~sciplinary · 
·proceed~ngs agains·t ._ .. 

MILDRED. TANTON,· Executrix. o~f 
the Estate of William Tanton 

· 3523 Hudson Bo.ulevard · 
Jersey. City $,N& Jo,. 

Holder of Plen~1ry tu~ta.ii · Consump­
tion License C-93 issued by the 
Board of Commissioners of the 

.· ) 

. : .:) 
·) 

) .. 

) 

) 
City of Jers~y City. 

- - -· - '-) 
. . 

CONCI,USIONS . 
AND ORDEH 

~, .. lldred To:nton, Executrix·, Pro se • 
. Edw'ard- F. Ainbrose, Esc~ . .;, appearing for Depnrtrnent of Alcoholic.· 

Beverage Control • 

. . Def-end~uit has pleaded ·.n2ll yult to a charge alleging tho.t.? on -
June 4, · 1946,· a Pri1nl:1.rjt Election. Day, sho sold and permi tteq. the co'l1-

. ·:· sumption_ .of .. ·n.icoholic beverages on her licensed premises whilE; the 
polls were open for voting, in viol~tion of Rule 2 of Stat~ Regula­
tions No. 20. 

On June '4, J.946, at· about 11: 30 o .• m •. , ABC investigators, .who 
were th~n outs:Ld·e the licensed prGmises, observed in'· the barroom a 
man w~th ~glass of beer in.his hand. The doo~ was lock~d but, in 
response to a knock, the be.rtender opened the door arid admitted the 
inv.estigators. The bartender orally admitted tr1.at he had ·sf;;rved the 
beer to the pa~ron, but. ·s~ated that no charge· had· .beep mc:~de t~er~for. 

. . . - . . 

A gift of any alcoholic beverages by a ·11censee ·constitutes a , 
sale o - H.. S •. 33: 1-1 ( w) • . Moreover;. Ru].e 2. of State Hegula tions No. 20 
prohibits the cons·umption of nlco·holic beverages on· 1icGnsed premises 
while the polls are open on a Primary Election Day. 

. . . _.' . 

I find defendant guilty as chorgede 

The licensee has no.prior adjudicated record .. I shall suspend 
the license .for .a peri9d of fifteen days, with a remission of five 
days because- of.the.piea, making o. net suspension of ten days. 
E.~ Hrycenko? Bulletin 672, Ite1n 5. 

Accordingl~r, it is, on this 12th day of June, 1946, 

ORDEHEDJ that Plenary Retail Consumption License C-93, issued by 
the Board of Commissioners of the. City of Jersey City to Mildred 
Tanton, Executrix of the Estate of William Tanton,· for premises 3523 
Hudson Boulevard~ Jersey City, be etnd the so.m~ is hereby suspended 
for. ten (10) days, commencing at 2:00 e .• m. Ju11.o 17, 19·46, and termin­
ating at 2:00 a .. m .. June 27-, 1946 •. 

EHWIN B. HOCK 
Deputy· Commissioner. 
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9 ...... STATE LICENSES - APPLICATION FOH PLENAHY WHOLESALE LICENSE DENIED o 

In the .Matter of nn:Ap~lic~tion 
f <Jr [.~ Plenary Wholesale License by 

PHILLIP HOFFMAN 
T/a HOFFMAN IMPORT &. 

DISTRIBUTIN0 co~ 
115 H.:iilroad Avenue 
·Jersey Citj, ~~· J~ 

) 

) 

) 

) 

--) 

CONCLUSIONS 

This is an applicatton for a new Plenary Wholesale· License .filed 
by Phillip Hoffman vvho, from· 193p to 193:5/ vvas connected. in business 
with the holders of wholesale lj_censes issued in the Stato of .New 
JcrS(J~~. F'rom 1937 until August ~~3, 1945, applicant was a. stbckholder 
of a , corporation polding o. Plen~~-ry HGtaLL Distribution Li.cense in the 
City of Jersey· City. He has rented as his· proposed licensed premiBes 
a space containing approximately 2, [)00 sc;uo.re feet on the fourth 
floor of the building 1-cnovm as 1.lf) Hailroacl Avern1e·, Jersey City, 
which will :be used for offices and sa1esroom. Ee has arranged to 
havEJ his alcoholic beve1~ages v\1aruhot1.sed by the Sherman.· VvarE}hou.ses, 
Inc., which oceupies. the balance ·of the fourth floor of s2id premises. 

' 
Investigation has been made with particul~r reference to the 

,- · .. leged source of supply in· order to deterrni'ne whether the· facts of 
_,.uis case warrant the issuancEj of' a new vv-l1oleso .. le 'license. The appli­
cant alleges thei. t he ha~3 arranged with Dreyfus, Ashby & Co.,. -Inc .. , 
350 Fifth Avenue, New Yurk City",, for tht::: exclusive right to h~:ndle 
their line of vvincs and lic~uDrs in New Je.rse::y. ·Dreyfus, Ashby & Co. 
does not holcl a lic_:_uor license in the State· of Nevt Jersey· and has · 
be0n in. existence ·ror a pGr;ioc1 of approxlmo.tely one year<> Among the 
item~. which applicant alleges he will receive from Dreyfus, Ashby & 
C.0.. are the f ollowirig,:· · 

Page & Ss.nc1eman Scotch 
Seagers, Evans Gin 

During· the ·course .of n subsequent investi.gation a representative 
of Dreyfus, Ashby. & Co. stated thcli:, his cofri.r~~_:J.ny hns b~en .expecting : 
a shipment :of Page & Sa:nc~c:r.aan Blended. Scotch Whiskey since., Decsrnber. 
1945 but to date the shiprnent -h2.s not arrived. He· stated that, · 
dependj_ng upon the c1uanti ty of scotcn reeei ved, he vJo.uld. sell· some to 
Hoffman, and that the same sltup.tion preva.iled as to Seagers,_ .Evans. 
Gin, which is imported.from England~ · · · 

The representative also stated that t1e would sell n~)ffman t.wo .. or: 
three carloads of California-wine. 

The applicant also stated that he .had· arr~nged with one Joseph 
Schuc.~uette to handle ''French· cordtals, wines, Irish whiske~r and other 

\ splri ts· vvhi ch l~E;! m3.y be able to.obtain 1jn' exclusi v.e iriiport.," Appli-· 
''- _cant, stated t0-at it was his intention, ~Yif Mr., sc+1uquet.te ·was . 

\ , · successful .in optaining tiny lines abroacl,"'n .to lestVe for ·abroad ·to· 
·gn fo~ exclusive.contracts for importatioh of their lines. 

In addition,- the applicant has indica.ted that he has been offered 
the exclusj_ve distribution of some Spanish sherries and braridies and 
that he c()uld' .obtain a CJ.Uanti ty of imported Swiss cordials. 

. . 
. . 

. The net re.sul t of the investigat'lon is that it does not- o.ppear 
that applicant has any present prospect of obtaining any supstantial 
SUl)ply of .alcoholic beverages except California wines and perhaps some 
imported wines, brandies anC:. cordials. There is no dearth of the 
aforesaid products at the present tirne. tinder the circumstances,.! do 
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not believe that the applico.nt h~1s demonstrated that the issuance of 
a Plenary Wholesale License to him -vvotild serve any public convenience 
or necess:Lty. No one has a virightn to obtai.n a liquor license.,· 

For the reason afores~~dd, in the exercise of' my discretionary 
power, the o.pplication for a Plenary Wholesale License is denied. 

Dated: June 13, 1946. 
EHWIN B. HOCK 

Deputy Commissioner. 

lOo DISCIPLINAHY PROCEEDINGS - SALE OF ALCOHOLIC BEVETU\_GES DURING 
PHOHIBITED HOURS (PHL\JI.AEY. E1~ECTION Dl:e-Y) 6

- LICENSE SUSPENDED FOH A 
PERIOD OF 15 DAYS, LESS 5 FOR PLEAo 

In the Matter of Disciplinary ) 
Proceedings against 

JOSEPH J .. GANLEY 
T/a GANLEYtS CAFE 
710 Sununi t Avenue 
Jersey City (), N. J. , 

\ 
) 

) 
Holder of Plenary Retail Consump­
tion License C-444, issued by the ) 
Board of Commissioners of the 
City of Jersey Cityo ) 

CONCLUSIONS 
AND OHDEH 

William T. Cahill, Es~., Attorney for Defendant-licensee. 
Edwnrd F. Ambrose, Esc~.o, appearing for D;:;:pe .. rtment of Alcoholic 

Beverage Control. 

Defendant has pleaded pon ~yl! to a chargci alleging th.'.lt on 
June 4, 1946, a Primary Election Day, he sold and permitted the con­
sumption of nlcoholic beverages on his licensed premises while the 
polls were opon for voting, in violation of Rule 2 of State Regula­
tions No. ~~o .. 

vVhen ABC investigators entered defendant's premises on June 4, 
1946, at about 9:35 nom., tt~y observed six men at the bar drirtlcing 
b~~r which had been served to them by the licenseeo I find defendant 
guilty o.s charged. 

The licensee has no prior adjudicated record. I shall suspend 
the license for a period of fifteen days, with a remission of five 
~ay~ bec~~se ?f the.pl~a2 making a net suspension of ten dayso 
Re Hry_ce11~ Bulletin (;57~~, Item 5o · · · 

Ace-:)rdingly, it is, on this 12th day. of Juns, 1946, 

OHDEHED, that Plenary Hetai.l Consumption License C-44:4, issued 
by the Board of Commissioners of the City of Jsrsey City to .Joseph J. 
Ganley J t/o. Ganley ts Cafe, for prernisEYs 710 Surnmi t Avenue·, Jersey 
City, be and the same is hereby suspended for ten (10) days, commenc­
ing at 2:00 a.mo Juno 17, 1946, and terminating at 2:00 ~&m. June ?7, 
1946. 


