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Notice of Appeal (Duly Served and Filed).

The com plainant, W alter Reade, hereby appeals 
from  the final decree made in the above entitled 
cause on October 26th, 1926, by the Chancellor 
upon the advice o f Hon. M. L. Berry, Vice- 
Chancellor, and from  the whole and every part 
thereof, to the Court o f  E rrors and Appeals, in 
the last resort in all causes. o0

Dated November 15, 1926.

ST E IN , S T E IN  & H AN N O C H ,
Solicitors for and of 

Counsel with Complainant.

I conceive there is good cause for appeal in 
the above entitled cause.

H E R B E R T  J. H A N N O C H , 30 
of Counsel with Com plainant 

W alter Reade.

40



Petition of Appeal (Duly Served and Filed).

To the Honorable Court of Errors ancl Appeals in 
the Last Resort in all Causes:

The petition o f W alter Reade, the appellant in 
the above entitled cause, respectfully shows:

1.0
1. Petitioner finds him self aggrieved by a final 

decree made in the Court o f Chancery o f New 
Jersey, by his H onor, Edw in Robert W alker, 
Chancellor o f  the State o f New Jersey, upon the 
advice o f Maja L. Berry, Vicfe Chancellor bear-
ing date October 26, 1926, in a certain cause in 
said Court o f  Chancery wherein the said W alter 
Reade was com plainant, and the said Thomas P. 
M cKenna was defendant, in this respect, to  wit, 
that the said decree orders and adjudges that the 
bill o f com plainant’s b ill be dismissed with costs, 
and that the defendant do repay to  the com plain-
ant within sixty days from  the date o f the decree 
the sum o f $5,000! representing a return o f the de-
posit referred to in the contract involved in said 
proceedings, and that said sum be declared to be 
a lien upon the lands and premises described in 
said contract, and that unless said moneys are
so paid, that execution do issue.

HO F ’

2. That your petitioner appeals from  said de-
cree o f the Chancellor, which decrees as aforesaid, 
upon the ground that the same is erroneous, in 
that

(a ) The Court should have required the de-
fendant to specifically perform  the contract re-
ferred to  in the bill and amended bill o f com -
plaint, in the manner and form  therein prayed 

40 for.



Answer to Petition of Appeal.

3. Petitioner therefore prays that the said 
decree o f  said Chancellor may be wholly reversed, 
set aside and for nothing liolden, and that peti-
tioner may have such other and further relief in 
the premises as to this Court shall seem proper.

ST E IN , S T E IN  & H AN N O CH , 
Solicitors for and o f 

Counsel with Petitioner.

Answer to Petition of Appeal (Duly Served 
and Filed).

The answer o f Thomas P. McKenna, the above 
named respondent, to the petition o f W alter 
Reade, the above named appellant.

This respondent, not adm itting the truth o f all 
or any o f the matter in the said petition o f ap-
peal contained, for answer thereto nevertheless 
admits that a decree was, on the 26th day o f 
October, 1926, made and entered in the Court o f 
Chancery o f New Jersey, in the above entitled 
cause, for  the purposes in said petition mentioned, 
and as therein set forth ; but as to the substance 
and form  of said decree this respondent begs 
leave to refer thereto when the same shall be 
produced.

This respondent is advised and believes that the 
said decree is agreeable to  equity; and he prays 
that the same may be affirmed with costs to be 
taxed in favor o f this respondent.

P E R K IN S  & D R E W E N , 
Solicitors for  and o f 

Counsel with Respondent.
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Amended Bill of Complaint.

IN  C H A N C E R Y  OF N E W  JE R S E Y .

To the Honorable Edwin Robert Walker, Chan-
cellor of the State of Neiv Jersey:

The com plainant, W alter Reade, o f the Bor- 
10 ough o f Deal, in the County o f Monmouth, State 

o f New Jersey, respectfully show s:

1. That on May 9th, 1925, Thomas P. M cKenna, 
o f the City o f Long Branch, County o f Monmouth, 
State o f New Jersey, entered into a certain con-
tract in writing, a copy o f which is hereunto an-
nexed and made a part hereof, whereby he agreed 
to ocnvey to com plainant, for the sum of F ifty  
Thousand ($50,000) D ollars, by deed which shall 
contain the usual fu ll covenants and warranty, on 
May 25th, 1925, all that certain land and premises 
described in said annexed contract. The said 
contract, after having been duly acknowledged, 
was recorded in the Register’s Office o f said 
County o f Monmouth.

2. That Five Thousand ($5,000) D ollars of 
the consideration for said lands as mentioned in 
paragraph I hereof, was duly paid by com plainant 
to the said Thomas P. M cKenna, upon the execu-

30 tion and delivery o f said contract.

3. Since the execution o f the said contract, 
com plainant has had an exam ination o f the title 
made, and has discovered that at the time o f the 
signing o f the said contract, and ever since there-
after, that the said Thomas P. M cKenna was not 
seized o f the whole tract, and that there were and 
still are numerous outstanding liens and encum-
brances against the same.

4 0



Amended Bill of Complaint.

4. That the time for  passing title has been 
extended from  time to time to enable said Thomas 
P. M cKenna to clear up the questions in said title.

5. Said Thomas P. M cKenna has failed and 
refused, and still fails and refuses to convey to 
com plainant the said lands and premises con -
tracted to be conveyed to him, as aforesaid.

6. Complainant has been at all times, and is 
still ready, able and willing to perform said agree-
ment on his part to be performed.

7. Complainant is desirous o f obtaining a con-
veyance o f the said lands and premises agreed to 
be conveyed to him, as aforesaid, or so much 
o f said lands as the defendant, Thomas P. M c-
Kenna, shall be able to convey, with an abate-
ment o f the purchase price in such sum as shall 
represent the fa ir value o f such part, interest 
in or encumbrance upon the title to said men-
tioned premises, which the defendant cannot 
convey.

8. Said Thomas P. McKenna was, at the time 
he entered into the aforesaid contract, and still 
is, to the knowledge and belief of the said com-
plainant, the husband of Sadie O. R. McKenna 
who claims an inchoate right of dower in the 
premises agreed to be conveyed by the said de-
fendant to the said complainant, by the afore-
mentioned agreement.

y. complainant further says that the said d 
endant fraudulently induced and still continu 

to fraudulently induce his said wife to refuse
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Amended Bill of Complaint.

release her alleged inchoate right o f dower in 
said premises to said complainant.

10. Com plainant further shows that the heirs- 
at-law on one Deborah Herbert, who was seized 
o f an interest in said mentioned premises, claim s 
to have some right or interest in the premises 
mentioned in said agreement.

11. Com plainant further shows that there are 
a large number o f outstanding and unpaid tax 
liens upon and against said premises, together 
with other encumbrances and rights o f way of 
said mentioned premises.

12. Com plainant further shows that said de- 
20 fendant, Thomas P. M cKenna, is o f fu ll age.

Com plainant is w ithout adequate remedy in the 
courts o f law, and therefore p ra y s :

1. That said Thomas P. M cKenna, who is the 
defendant in this suit, may answer this b ill o f 
com plaint and each statement therein made, w ith-
out oath, the same being hereby expressly waived.

30 2. That the said Thomas P. M cKenna, may be
decreed specifically to perform  the said agreement 
entered into by him with com plainant, W alter 
Reade, said com plainant tendering him self ready 
and w illing, and hereby offering specifically to 
perform  the agreement on his part.

3. That the said defendant, Thomas P. M c-
Kenna, may be further decreed to execute and 
deliver to the com plainant, a bond with good and 

*0 sufficient sureties, as indem nity against the in-

. A j  ‘ I \ * IS  1 I H
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Amended Bill of Complaint.

clioate right o f dower o f his said wife, the said 
Sadie O. R. M cKenna, in the lands agreed to 
be conveyed to your com plainant, or in lieu 
thereof, to be ordered and decreed to accept a de-
duction in the agreed purchase price to be paid 
by the com plainant for said mentioned lands, as 
compensation for the outstanding inchoate right 
o f dower o f the defendant’s said wife.

4. That, in the event that the said defendant, 
Thomas P. McKenna, shall not be able to convey 
the premises contracted for, an account shall be 
taken o f the amount and value o f any and all 
outstanding interests, mortgages, liens and encum -
brances, and that he may be decreed to convey 
to com plainant, such part and interest in the said 
mentioned lands, as he shall own and possess, and 
shall be ordered and decreed to accept therefor, 
a deduction in the purchase price agreed to  be 
paid by the com plainant, for such interests, m ort-
gages, liens or encumbrances, as he shall not be 
able to convey or discharge.

5. That a w rit o f subpoena may issue out o f 
this H onorable Court, com m anding said defend-
ant to answer this bill o f com plaint and to abide 
by such order and decree as the Court may make 
in the premises.

6. That com plainant have such other and fu r-
ther relief in the premises as the nature o f  the 
case may require.

ST E IN , S T E IN  & H A N N O C H , 
Solicitors for  Complainant.

10

20

30

40
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Agreement Annexed to Amended Bill of 
Complaint.

Th is  A g r e e me n t  made the 9th day o f May, 
1925, between Th o ma s  P. Mc K e n n a , of the City 
o f  Long Branch, County o f M onmouth, State o f 
New Jersey, hereinafter described as the seller, 

jO and W a l t e r  Re a d e , o f Asbury Park, New Jersey, 
hereinafter described as the purchaser,

WITNESSETH I

The seller agrees to sell and convey, and the 
purchaser agrees to purchase, all that certain 
plot, piece or parcel o f land hereinafter particu -
larly described, situate, lying and being in the 
C ity o f Long Branch, County o f Monmouth, State 
o f New Jersey, and more particularly bounded 

20 and described as fo llo w s :

B e g in n in g  at a point on the south side 
o f Broadw ay at the northeast corner of 
property belonging to  the party o f the sec-
ond part adjoin ing the property herein de-
scribed, thence ( 1) southwardly along lands 
o f the party o f the second part about 230 
feet to the northwest corner o f  lands of 
one now or form erly Vannote, thence (2 ) 

^  eastwardly along said Vannote land about
60 feet to a corner, thence (3 ) south-
w ardly along said Vannote land about 80 
feet to the north side o f Belm ont Avenue, 
thence (4 ) eastwardly along said north 
side o f Belm ont Avenue about 60 feet to 
an alley, thence (5 ) northw ardly along 
the west side of said alley about 197 feet 
to the south side o f another alley, thence 
( 6) westwardly along the south side o f 
said last mentioned alley about 70 feet,40
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Agreement Annexed to Amended Bill o f Complaint.

thence (7 ) northwardly about 118 feet to 
the said south side o f Broadway, thence 
(8 ) westwardly along the said south side 
o f Broadway, 50 feet to the point o f be-
ginning.

Together with the rights accruing to the ja  
said premises in said alleys.

Su b j e c t , however, to a lease to one W illiam  E. 
Ivitchell, dated January 29th, 1925.

The price is F ifty  Thousand ($50,000) D ollars 
payable as fo llow s: F ive.thousand ($5,000) D o l-
lars on the signing o f this contract, the receipt 
whereof is hereby acknowledged. Twenty thou-
sand ($20,000) Dollars in cash or certified check 
on the delivery o f the deed, as hereinafter pro-
vided. Twenty-five thousand ($25,000) D ollars 
by the purchaser or his assigns executing a bond 
in that amount, secured by a purchase money 
mortgage on the above described premises, condi-
tioned for the payment o f the said Twentv-five 
thousand ($25,000) Dollars, together with inter-
est at the rate o f six per cent (6 % )  per annum, 
payable semi-annually, on or before two years 
after the date, o f the making o f the said bond 
and mortgage. The said principal o f Twentv-five 
thousand ($25,000) D ollars shall be payable F ive 
thousand ($5,000) Dollars and accrued interest 
twelve (12 ) months after the date o f the making 
°  the said bond and mortgage, and the balance 
o f  Twenty thousand ($20,000) D ollars on or 
before two years.

It is understood and agreed that the mort- 
gagor shall have the option to pay off the whole
ot the said mortgage at any time before its 
expiration.

Said bond and mortgage shall contain the

20

JO

4i)
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Agreement Annexed to Amended Bill of Complaint.

usual provisions found in a purchase money bond 
and mortgage. The deed shall be delivered upon 
receipt o f the said payments at the office o f 
Thomas P. M cKenna, 42 Broadw ay (Suite 1744), 
Borough o f Manhattan, C ity o f New York, at 11 

iQ o ’clock  in the forenoon on the 25th day o f May, 
1925.

A ll sums paid on account o f  this contract and 
the reasonable expense o f the title to said prem -
ises are hereby made liens thereon, and said 
liens shall not continue after default by the pur-
chaser under this contract.

The deed shall be in proper statutory form  for 
record, as provided for under the laws o f the 
State o f New Jersey, and shall contain the usual 

o q  fu ll covenants and warranty and shall be duly 
executed and acknowledged by the seller, at the 
seller’s expense, so as to convey to the purchaser 
the fee simple o f the said premises, free from  all 
incum brances, except as herein stated.

The deed shall also convey all right, title and 
interest o f the seller in and to the land lying 
within the bounds o f any public or private street 
or lane adjoin ing the property, to the center line 
thereof.

30 The stipulations aforesaid are to be applied to 
and bind the heirs, executors, adm inistrators, suc-
cessors and assigns o f the respective parties.

I n  w it n e s s  w h e r e o f  the parties have hereunto 
interchangeably set their hands and seals the day 
and year first above written.

TH OS. P . M cK E N N A  L. S.
W A L T E R  R E A D E  L. S.

In  the presence of 
40 _

Acknowledgment by Ros e  B e r n e .
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Answer to Amended Bill of Complaint.

The answer o f Thomas P. M cKenna to the 
amended bill o f com plaint o f W alter Reade, com -
plainant, says :

(1 ) Defendant adm its that on the 9tli day 
o f May, 1925, he entered into a contract in w rit-
ing, copy o f which is annexed to the bill o f  com -
plaint, whereby he agreed to convey to com -
plainant, fo r  the sum o f $50,000, the premises 
described in the bill o f com plaint; that by said 
agreement title was to  close on the 25th day o f 
May, 1925. He has no knowledge or  in form a-
tion sufficient to form  a belief as to whether 
said contract has been recorded in the office o f 
the Clerk o f M onmouth County.

(2 ) H e admits the allegations o f paragraph 
two.

(^ ) H e denies the allegations o f  paragraph
three.

(4 ) H e denies the allegations o f  paragraph
four that the time fo r  closing was extended from  
time to time, to enable this defendant to clear
np the questions to said title, and says, on the 30 
contrary, that in each instance when an ex-
tension was granted it was at the special request 
o f the complainant.

(5 ) H e denies the allegations o f  paragraph
five.

(6 ) H e denies the allegations o f paragraph

40
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Answer to  Amended Bill of Complaint.

(7 ) H e denies the allegations o f paragraph 
seven.

(8 ) H e admits the allegations o f paragraph 
eight.

(9 ) H e denies the allegations o f paragraph 
nine.

(10 ) H e denies the allegations of paragraph 
ten.

(11 ) He denies the allegations o f paragraph 
eleven.

(12 ) H e adm its the allegations o f paragraph
‘>0 , twelve.

Further answering the com plainant’s amended 
b ill o f com plaint, this defendant says:

(1 )  That on the 22nd day o f May, 1925, three 
days before the day named in said contract fo r  
the passing o f title, this defendant did, at the 
request o f the com plainant and the representa-
tives o f com plainant, sign a stipulation that the 
time fixed for the passing o f title under said 
contract be extended from  M ay 25, 1925, to 
June 1, 1925. This defendant does further al-
lege that on the 25th day o f May, 1925, he 
was ready and w illing to perform  his part of 
the said contract.

(2 )  On the first day o f June, 1925, this de-
fendant was ready at the tim e and place agreed 
upon, as aforesaid, between the parties, to  per-

il)
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form  the said contract on the pai*t o f  the de-
fendant, but the com plainant did not attend and 
did not offer to perform  the said contract on 
his part, but by his representatives did especially 
request the defendant to extend the time for  
the passing o f title under said contract from  
June 1st, 1925, to June 11th, 1925. In ac-
cordance with com plainant’s said request this jp  
defendant did so agree.

(3 ) *On the 11th day o f June, 1925, this de-
fendant was ready at the time and place agreed 
upon between the parties to perform  the said 
contract on his part, but the com plainant did 
not attend and did not offer to perform  the 
said contract on his part, but did, on the con-
trary, by his representatives, especially request 
the defendant further to extend the time fo r  op 
the passing o f title from  June 11th, 1925, to 
June 22nd, 1925. In accordance with com -
plainant’s said request, this defendant did so 
agree.

(4 ) On the 22nd day o f June, 1925, this de-
fendant was present at the time and place agreed 
upon for  the perform ance o f the said contract, 
and was then and there ready and w illing to 
perform  the same on his part. But the com- 30 
plainant did not attend and did not offer to 
perform  said contract on his part. The com -
plainant did, on the contrary, send to this de-
fendant a messenger with the request that this 
defendant agree to the further extension o f time 
for  the passing o f title under said contract.
This the defendant declined to  do, but did 
tender to the messenger o f com plainant, at the 
time and place agreed upon fo r  the perform ance 
o f  said contract, the perform ance o f said con- 40
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Answer to Amended Bill of Complaint.

tract on the part o f defendant, and did also 
then and there tender delivery o f deed, fu lly  
executed, and com plying in all respects with the 
terms of said contract.

(5 ) A t the time o f the making and execution 
 ̂ o f the original contract, as well as on the oc-

casion o f each o f the requests made by the com -
plainant, as above set forth, this defendant did 
expressly state to com plainant, and to com -
plainant’s representatives, that this defendant 
did insist upon the prom pt perform ance o f said 
contract by com plainant, and that it was essen-
tial to  defendant by reason o f defendant’s busi-
ness and financial obligations, that the said con- 
tract be prom ptly perform ed. A nd on the oc-
casion o f each request fo r  further extension of 
time, as aforesaid, the com plainant and his rep-
resentatives did expressly prom ise and agree 
with this defendant that such extension was 
the last that w ould be requested. Each o f said 
extensions was granted at the especial request 
o f  com plainant, and fo r  reasons which the com -
plainant did not disclose to this defendant.

. (6 ) This defendant further shows that at all
times from  the date agreed upon, in said con -
tract fo r  the passing o f title thereunder, viz.: 
May 25th, 1925, and until the 22nd day o f 
June, 1925, this defendant was ready, w illing 
and able to  perform  said contract and convey 
said title, as the com plainant well knew ; but 
the com plainant, on the contrary, at no time 
com plied with, or offered to com ply with, the 
terms o f the said contract on his part.

40
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Answer to Amended Bill of Complaint.

(7 ) On the 18th day o f August, 1925, the at-
torney o f com plainant did again request said de-
fendant to further extend the time fo r  the clos-
ing o f title, that is to say, until the 1st day 
o f September, 1925, which request this defendant 
declined.

(8 ) This defendant doth verily believe, and 
therefore alleges the fact to be, that during the 
period between the 25th day o f May, 1925, and 
the 18th day o f August, 1925, said com plain-
ant had foregone any intention to fulfill the 
said contract on his part, and had fu lly  con -
ceived the purpose o f abandoning the perform -
ance thereof, on his part, and did abandon it, 
and did become in default in his perform ance 2t) 
thereof. Defendant doth further show that some 
time early in the month o f August, 1925, the 
realty market in the C ity o f  Long Branch did 
exhibit a sudden activity, with a consequent 
general enhancement o f  realty values; that the 
lands and premises which are the subject o f
the contract between com plainant and defend-
ant became o f a value greatly in excess o f  the 
price named in said contract. This defendant 
doth further allege that but fo r  facts occurring 30 
subsequent to the com plainant’s abandonment o f 
his said contract, and his default thereunder, as 
aforesaid, which facts gave to the land which 
he had contracted to purchase a value greatly 
in excess o f what he had contracted to pay for 
it, the com plainant would not have sought by 
this suit to revive his right in said contract.

(9 ) W herefore this defendant alleges and 
charges the fact to be that the com plainant 40
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Answer to Amended Bill of Complaint.

defaulted on his said contract and is not en-
titled to the specific perform ance thereof.

W herefore this defendant prays that com plain-
ant’s b ill be dismissed and that said com plain-
ant be decreed to  pay the costs of the defend-
ant in this behalf m ost w rongfu lly  sustained.

Co u n t e r c l a im.

B y way o f counterclaim  against the com plain-
ant, this defendant says:

(1 )  H e repeats each and every o f the allega-
tions hereinabove set forth  in the further answer

20 to com plainant’s amended bill, and makes the 
same a part o f this counterclaim  as fu lly  as if  
the said allegations were here repeated.

(2 ) W herefore this defendant prays that it 
be decreed by this honorable Court that the 
said contract set forth  in  the com plainant’s 
amended b ill be cancelled of record in the Clerk’s 
office in the County o f Monmouth, or whereso-
ever the same may have been recorded by the

30 com plainant.
P E R K IN S  & D R E W E N ;

Solicitors fo r  Defendant.

40



17

Replication.

The com plainant joins issue on the answer to 
the amended B ill o f Complaint.

STE IN , S T E IN  & H A N N O C H ,
Solicitors o f Complainant. ^

Order o f Reference, Designation and N otice o f 
H earing duly served and filed.

Defendant’s Demand for Particulars 
(Duly Served).

The defendant demands that the com plainant 
supply particulars o f  the fo llow in g : 20

(1 ) The portion o f  the lands and premises in 
suit o f which the defendant was not seized, as 
alleged in paragraph three o f the bill o f com -
plaint.

(2 ) The nature and record, if  any, o f  the nu-
merous outstanding liens and encumbrances as 
alleged in paragraph three, against the- lands and 
premises in su it; also the names o f the lienors 30 
and encumbrances, so that such liens and encum-
brances may be identified.

(3 ) The nature o f  the claim  o f  the heirs-at-law 
o f one Deborah H erbert to a right or  interest in 
the lands and premises in suit, as alleged in para-
graph ten o f the bill o f complaint.

(4 ) Dates and amounts o f the outstanding and
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Complainant’s Reply to Demand for Particulars.

unpaid tax liens mentioned in paragraph eleven 
o f the b ill o f  com plain t; and the names o f the 
present tax lienors in each instance.

(5 ) The nature o f the other encumbrances 
- q  mentioned in paragraph eleven o f the bill o f  com -

plaint, and also the names o f the persons by whom 
such encumbrances are held, and the record, i f  
any, thereof.

(6 ) The persons by whom rights o f way men-
tioned in paragraph eleven o f the b ill o f com plaint 
are claimed, and how such rights o f way are 
claim ed to have arisen.

P E R K IN S  & D R E W E N , on 7
Solicitors fo r  Defendant.

Complainant’s Reply to Demand for 
Particulars.

The com plainant replying to the demand for
particulars, respectfully shows:

30
1. The heirs-at-law o f Deborah H erbert are 

seized o f an undivided one-fourth interest in  the 
lands and premises.

(a )  M ortgages recorded in books 408, page 199, 
and 408, page 202, in the office o f  the Clerk of 
Monmouth County.

(b) Certificates for tax sales of said property 
40
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Complainant’s Reply to Demand for  Particulars.

recorded in the follow ing books in the office o f the 
Clerk o f M onmouth C ounty:

Two in 668, page 155 539, page 313.
Two in 668, page 156 545, page 53.
Tw o in 668, page 157 531, page 17.
Two in 646, page 28- 463, page 461.
Two in 646, page 29 463, page 462.
Two in 646, page 30 442, page 301.

646, page 25 463, page 475.
Two in 646, page 26 463, page 476.
Tw o in 646, page 27 481, page 330.

642, page 365 481, page 331.
554, page 148
554, page 146

(c )  Taxes, interest and costs for tue follow ing
rears :

1914 1920
1915 1921
1916 1922
1917 1923
1918 1924
1919 1925

3. See paragraph 1 hereof.

4. See answers to paragraph 2 hereof, amounts 39 
o f liens unknown, and present holders o f  liens 
unknown.

5. R ight o f way created by deed 892-176, M c-
Kenna to Meyers, possible right o f  public therein.
K o other encumbrances than that above set forth.

6. See answer to paragraph 5 hereof.

STE IN , S T E IN  & H A N N O C H , 
S o l i c i t o r s  o f  C o m p l a i n a n t .

4 0
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Notices to Produce.

The com plainant duly served notice to  produce 
the fo llow in g :

1. Letters addressed by Saul B aron to defend-
ant, dated May 22, 1925 and M ay 29, 1925.

j q  2. Letter addressed by Stein, Stein & H annoch 
to  defendant, dated August 21, 1925.

Defendant duly served notice to  produce the 
fo llow in g :

Letter o f Thom as P. M cK enna to Saul Baron, 
dated May 18, 1925.

Letter w ritten by Thomas P . M cKenna to Stein, 
Stein & H annoch, dated August 21, 1925.

O riginal draft o f proposed stipulation, dated 
.,0 August 18, 1925, and signed by Stein, Stein & 

H annoch as “ attorneys for  vendee” , and enclosed 
w ith and referred to in letter o f Stein, Stein & 
Hannoch addressed to Thomas P. M cKenna, dated 
August 18, 1925.

Letter o f M onmouth Title Company to Saul J. 
Baron, dated June 5, 1925, and written “ Be Title 
No. 10773” .

Letter o f F idelity  U nion Title & M ortgage 
Guarantee Company, written to Louis H ood, Gen- 

30 eral Counsel, F idelity  U nion Trust Company, 
signed by Edw ard O. W yckoff, dated August 5, 
1925, and written “ In re T itle No. 12947” .

The original o f a certain contract made by the 
com plainant, W alter Reade, as vendor, in or about 
the month o f August or September, 1925, fo r  the 
sale by the said W alter Reade o f the lands and 
premises described in the copy o f agreement at-
tached to and made part o f the amended b ill o f 
com plaint filed in this cause.

P E R K IN S  & D R E W E N , 
Solicitors for and o f Counsel w ith Defendant.



Testimony.

Transcript o f Stenographer’s N otes o f evidence 
in the above entitled cause, taken before the Hon. 
M aja Leon Berry, Vice-Chancellor, at the Chan-
cery Chambers, City H all, Long Branch, New 
Jersey, on Thursday, the 17th day o f June A. D., 
1926, at ten o ’clock in the morning.

A ppe a r a n c e s  :

Me s s r s . St e in , St e in  & H a n n o c h ; Herbert J. 
Hannocli, Esq. (present), Solicitors fo r  the 
Complainant.

Me s s r s . Pe r k in s  & D r e w i n ; Randolph Perkins, 
Esq. (present) ; John Drewin, Esq. (present), 
Solicitors fo r  the Defendant.

Mr. H annoch : I offer the original agreement, 
dated May 9, 1925, between Thomas P. M cK enna 
and W alter Reade, recorded in the Monmouth 
County Clerk’s office book 1301 o f Deeds for 
Monmouth County, page 35.

Mr. Perkins: N o objection.

(M arked Exhibit C -l.)

Ch a r l e s  H. A n g l e ma n , a witness produced on 
behalf o f  the complainant, being duly sworn ac-
cording to law, testified as fo llow s:

Direct examination by Mr. H annoch :

Q. Mr. Angleman, you are connected with the 
Monmouth Title Company, Freehold, New Jersey? 
A. Yes, sir.
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Charles H. Angleman— for Complainant— Direct.

Q. A nd a member o f the bar o f the State o f New 
Jersey? A . Yes, sir.

Q. A nd you have at the request o f Mr. Reade s 
representative made an exam ination o f the M c-
K enna property described in the Exhibit C -l?  

10 A. Yes, sir.
Q. W hen was that exam ination m ade? A . It 

wTas made during June and Ju ly  o f 1925 not 
July, May and Ju n e; it was com pleted about 
the 1st o f July.

Q H ad you, p rior to that time, furnished any 
abstracts o f the instruments o f record to Mr. 
Baron o f the New Y ork  bar? A . I had written 
him a kind o f a memorandum report as to how 
the title  was progressing; showing some o f the 

20 defects as we had found them, and some o f the 
encumbrances that were outstanding.

Q. W hat condition did you find the title in on 
M ay 25, 1925? A. I  think it was practically  
com pleted at that time. There was an outstand-
ing interest, the way w e figured, to the heirs o f 
one Deborah H erbert; there were several un-
cancelled m ortgages and several tax b ills that had 
been recorded in the County Clerk’s office that 
had not been cancelled, and some that had been 

30 cancelled in the County Clerk’s office, but were 
still shown as open on the' Long B ranch co l-
lector’s books.

Q. What was the situation with respect to the 
Deborah Herbert heirs? A. Deborah Herbert’s 
husband was the owner of an entire tract, this 
and adjoining property, and he died intestate 
leaving his wife Deborah and two sisters, Eliza-
beth and Hannah. Elizabeth was known as Eliza-
beth Wardell, she having been married. Deborah 

40 Herbert—the sisters, two sisters, and the sister-
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Charles H. Angleman— for Complainant— Direct.

in-law divided the property am ong them so that 
they each had one-third.

Q. That was done by instrum ents? A. That 
was done by instruments o f record, yes. Deborah 
Herbert leaves a will in which she speaks, or 
leaves the property to her sisters Elizabeth and jq  
H annah. Neither one o f them being her sister, 
Elizabeth having died before Deborah, we figured 
the devise to Elizabeth lapsed and is still out-
standing in Deborah.

Q. Is Deborah still living? A. N ot to  my 
knowledge, not from  the record.

Q. H ow  much o f an interest is outstanding?
A. It figures practically a one-quarter interest.

Q. In Deborah? A. That one-quarter interest 
I might state is occasioned by other deeds that 20 
come in the chain o f title that change the pro-
portion, that is all.

Q. In whom would that outstanding one-quarter 
interest be? A. In the heirs o f  Deborah H er-
bert, or the State o f New Jersey, I  don ’t know 
which.

Q. W as that the situation in May o f 1925? A.
Yes, sir.

Q. A nd has it changed any as far as you know ?
A. N ot as far as I know. 30

Q. W ere these matters reported to Mr.' Reade—  
just yes or no— or to his representative? A. Yes.

Q. To whom were they reported? A. W ell, 
without looking through my correspondence, I 
can’t te ll whether they were reported to your office 
or Mr. B aron ’s office.

Q. W ho was Mr. B aron? A. Mr. Baron was 
the forw arding attorney from  New York.

Q. Now, with respect to the tax items, w ill you 
tell us in greater detail just what they were? 40
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Charles H. Angleman— for Complainant— Direct.

A. N ot without reference to my memorandum. 
They were tax sales made by the C ity o f  Long 
Branch covering the property in question, at least, 
this property is made up o f several different lots 
on the tax map and consequently there was sev- 

j |) eral sales for the same year and for fo llow ing  
years.

Q. A nd were those sales recorded? A. They are 
originally  recorded with the Collector o f Taxes, 
and then a certificate is either recorded as a 
m ortgage or as a deed. Some o f them are 
recorded as a m ortgage and some as a deed.

Q. H ow  about June o f 1925, were there any 
o f those tax sales that were still open o f record 
affecting the property? A. There were quite a 

20 number.
Q. D o you recall in general approxim ately how 

much was involved? H ow  much they amounted 
to? A. Just offhand I might say it would be two 
or three thousand dollars.

Q. Now, were there any other liens? A . There 
were two mortgages, I think, tw o mortgages, and 
reference to another m ortgage that came up by 
the recital in a deed and another m ortgage I 
couldn ’t locate.

30 Q. Tell us about the m ortgage that was open 
o f record in May and June of 1925? A . W hat 
ones they were?

Q. Yes. A. I w ill have to refer to my report 
here. There was a m ortgage made by  Thomas 
M cKenna and w ife to Benjam in A . Levine and 
Jacob Meyers.

Q. F or how m uch? A. The m ortgage was for 
$12,000, and w as recorded Decem ber 1, 1910, in 
B ook 408, page 199.-

40
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Charles H. Angleman— for Complainant— Direct.

Q. A nd was that open o f record in M ay and 
June, 1925? A. I t  was.

Q. A nd was it so reported to  Mr, B aron and 
Mr. Reade’s representative? A. Yes, sir.

Q. W as there any question respecting a pos-
sible right o f  way over a portion o f this property? 
A. In one o f the deeds in the chain, there was a 
right o f way created, and this right o f  way was 
afterwards taken back into the main title, but 
it occurred to me in reading the m atter over 
that the mortgages, and that to which M cKenna 
had title o f record, and the description taken 
verbatim from  the contract o f sale did not agree 
with the record title. It overlapped in certain 
points and we abandoned that description and 
stuck to the record o f  title, as Mr. M cKenna re-
ceived it and as the survey showed it should be.

Q. D id M cKenna have title o f record to the 
property described in the agreement o f purchase? 
A. Outside o f a few discrepancies in distance, I 
think one along Broadway, in the rear, I would 
say yes.

Q. Now, what discrepancies were there? A p -
proxim ately what did they amount to? A. W ell, 
that I couldn ’t say, because, as I say, we aban-
doned that description, and stuck to the correct 
description.

Q. But there were discrepancies? A. There 
were discrepancies.

Q. W as a survey ordered o f this property? A. 
A  survey was ordered.

Q. Have you a copy o f it there? A. This is the 
original survey.

Mr. H an n och : I  desire to  offer the sur-
vey in evidence, i f  your H onor please.

(M arked Exhibit C-2. )

30

JO
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Charles H. Angleman— for Complainant— Direct.

Q. Now, did yon at any time have any con -
versation with Mr. M cKenna respecting these 
questions that were raised? A . Mr. M cKenna 
came to our office on Saturday, I remember-------

Q. Can you fix the time o f that? A. In  the 
in  early part o f July, just the date, I  don ’t know.

Q. A nd what conversation did you have with 
him then? A . W e went over the report that I 
had made up and Mr. M cKenna had a number 
o f tax certificates with him, and we checked to 
see which ones had been cancelled-------

Q. D id he tell you why he came down to see 
you? A. N ot particularly, except that I im agine 
— he didn ’t tell me his reason, but I imagine he 
just wanted to clean up the differences.

20 Q. D id he have any record o f these questions 
that you had raised with him ? A. That I  cannot 
say. H e knew— evidently knew the questions had 
been raised or there w ould be no reason for  him 
to come in to see me.

Q. W hat was the conversation? A . A s near as 
I recall we went over the tax certificate that he 
had and checked off those that we cou ld ; he had 
some that were cancelled in the Long Branch tax 
office, and had been returned by the Tax Col- 

:p) lector, and he had some that had been cancelled 
in the County Clerk’s office, and we checked them 
over and got rid o f some o f them.

Q. A fter  you got through going over his rec-
ords with respect to taxes, were there still items 
open with respect to  taxes? A. Yes, there were.

Q. W ere any o f them subsequently cleared up? 
A . Subsequent exam ination proved that they were, 
yes.

Q. Cleared up how? A. B y  cancellation o f the 
40 County Clerk’s record.



Charles H. Angleman— for Complainant— D irect.

Q. And as o f what date? Can yon refer to your 
records as to when they were cleaned up? A.
Ju ly  21st, there seems to be tw o or three.

Q. W hat year? A. 1925. There seem to be 
three cancelled Ju ly  21st.

Q. That was after your conversation with Mr. ^  
M cK enna? A. Yes, that was after because it was 
the first or second week in July when he came 
around there, somewheres around the 4th, 1 re-
member.

Q. Now, are there any o f those tax items still 
open? A. Yes, there are some items that we set 
up still open.

Q. H ow  many do they amount to, approxi-
mately, in dollars and cents? A. That would be 
more or less guess work. 20

Q. A pproxim ately? A. A  thousand dollars or 
so.

Q. Now, what conversation did you have with 
M cKenna respecting this mortgage o f Levine and 
Meyers? A. I called his attention to the fact 
that there were tw o mortgages on the property 
and are still there. One o f them has since been 
cancelled.

Q. W hat did he say about the m ortgage? A. 
W ell, he seemed— he didn’t know much about JO 
them. He seemed to think they had been vacated 
or cancelled.

Q. W hat did you do with him with respect to 
those m ortgages? I mean, did you go over to 
the County Clerk’s office with him ? A . W e went 
over and looked at the records.

Q. W ith Mr. M cKenna? A. Yes, sir.
Q. D id he say anything as to what he was 

going to do with respect to those m ortgages?
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Charles H. Angleman— for Complainant— D irect.

A . M y im pression when he le ft me was that he 
was going to try to find the mortgages, o r  can-
celled mortgages, seemed to think he had the 
cancelled mortgages.

Q. Now, were any o f those mortgages disposed 
10 o f on the record subsequent to that conversation 

that you had? A . The $12,000 Levine m ortgage 
has been cancelled— the other cancelled on Ju ly  
31, 1925.

Q. Cancelled how ? A . B y a discharge o f m ort-
gage, satisfaction.

Q. Now, are there any o f the other mortgages 
still open? A . Yes, there is another m ortgage for 
$8,500 made by Levine & Meyers to Thomas P. 
M cKenna.

20 Q. That is a m ortgage which M cKenna is sup-
posed to hold? A . Supposed to hold.

Q. W hat is the book and page number o f that? 
A. Book 808, page 202.

The C ou rt: That w ould merge in the 
title which was in M cK enna?

Mr. H an n och : I don ’t think so, but they 
were open.

The C ourt: That w ouldn ’t be an objec- 
30 tion.

Mr. H annoch : H e referred to several 
mortgages.

Q. W hat did he have to say about the Herbert 
interest?

The C o u rt : See if  I get this right. The 
whole defense is that it wasn’t settled 
when it ought to have been settled?

4Q Mr. P erk ins: That isn ’t the whole de-
fense now, but under their amended bill
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Charles H. Angleman— for Complainant— Direct.

they set up we haven’t got what they asked 
for.

Mr. H an n och : My only object in going 
into this is to show why it was necessary 
to adjourn this matter.

10
Q. W as there any conversation, and i f  so, what 

was it, with Mr. M cKenna respecting the Herbert 
interest? A. I think we discussed it because I 
was interested in knowing if  my premise was 
correct, if  I had sized the situation up right.

Q. D id he make any reference in that conversa-
tion to the fact that another title com pany had 
passed on that question? A. He told me— not in 
so many words— he told me that the F idelity  T itle 
Company had guaranteed this title at the time he uu 
bought it.

Q. Did you subsequently have a conversation 
with the F idelity?

Mr. Perkins: I object to that.
Mr. H an n och : A ll right, 1 will withdraw 

the question.

Q. W as the H erbert question disposed o f as a 
result o f your conference with M cKenna? A. I 
haven’t heard o f it being cleaned up.

The C ourt: W as it disposed o f so far 
as your com pany was concerned?

The W itness: N o ; still outstanding so 
far as we know. Mr. M cKenna gave me 
the address o f a gentleman in Red Bank 
whom he said was the— he thought was 
the grandson o f Elizabeth W ardell, some-
thing to that effect. I w rote to the ad-

40
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Charles H. Angleman— for Complainant— Cross.

dress and Mrs. Cauleys replied, giving me 
the history o f the fam ily, that is, her 
m other’s fam ily, Mrs. W ardell, and as to 
her aunt, Hannah Herbert, I think, but 
there is no in form ation received as to 

IQ Deborah Herbert, or whether she left any
heirs.

Q. Is there anything on the record clearing up 
the outstanding interest o f  the Deborah Herbert 
heirs? A . N ot that I have been notified of, no.

Mr. H annocli : Cross examine.

Cross examination by Mr. Perkins :
Of]

Q. Mr. Anglem an, the statement concerning the 
title that you have given relates to the title as o f 
May 25, 1925? A. Around that date— by report—  
I  w ill find out just when I did send the report in. 
My report is dated June 30, 1925, but it was a 
continuing proposition.

Q. The question I addressed to you is, all o f the
evidence that you gave with reference to the
so-called defects in the title, related to a period
o f May 25, 1925? A. Around that date, I should 

ou
say, yes.

Q. D id you or your company, on or about that 
date in form  Mr. Reade, or his attorneys o f the 
condition  o f the title as you found it?  A. I think 
we did, yes, sir.

Q. So we have it that Mr. Reade asked fo r  in -
form ation about the time, about the 25th o f May, 
1925, as to the condition exhibited by your record? 
A . Yes.

Q. I assume that the evidence that you have40
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Charles H. Angleman— for Complainant— Cross.

given us is from  the report o f  your title searches?
A. That is right, I didn ’t make the search myself.

Q. As a matter o f  fact, you don ’t know whether 
the F idelity  or any other title com pany actually 
had or had not guaranteed this title, do you ? A.
I know it now ; I didn ’t know it then. j q

The C o u rt : W hat do you mean, you 
know they had or had not?

The W itness: I know they had because 
I had a conference with Mr. W ycoff and 
went over this H erbert situation. He agreed 
with my conclusions.

The C ou rt: I didn ’t ask for that.
Mr. Perkins: Suppose we all move to 

strike it out. 20
Mr. H annoch : I want to have it de-

veloped— I don ’t care whether it is on the 
record or not, but the title com pany had 
guaranteed it and then they had this con -
ference—

The C ourt: Congressman Perkins asked 
whether or not he knew the title had been 
guaranteed. My question follow ed his. 
Strike out the part where he says “ Mr. 
W ycoff agreed with him as to his conclu- 30 

. sions.”

Q. Mr. Angleman, when did the husband o f 
Deborah H erbert die? A. Now, I have a memo-
randa covering that, i f  I  could find it. This 
memoranda I am reading from  is from  the mem-
oranda we have in our files, and we have taken 
it as good in other cases, and I w ill have to give 
you it for  what it is worth. I know personally 
nothing about it. The memoranda we have in 40
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Charles H. Angleman— for Complainant— Cross.

another title states that Jacob H erbert died intes-
tate on or about A p ril 1, 1874.

Q. That would be about 52 years ago? A . Just 
about.

Q. So that the objection that you raised would 
] () relate to a period o f about half a century ago? 

A . No, Deborah survived him quite a while.
Q. A s a matter o f fact, you never knew any o f 

the persons involved in the title yourself? A. No.
Q. A nd all you are endeavoring to do is to tell 

the Court here what one o f the searchers o f  your 
com pany found on the records o f the county? A. 
Yes, sir, probably that is so..

Q. It did say, however, in Deborah H erbert’s 
w ill that Elizabeth and Hannah were her sisters? 

20 A. But they weren’t.
Q. W ell, you don ’t know they weren’t her sis-

ters, do you? A. Yes, the record shows that. 
Deborah Herbert— the other records, deeds, m ort-
gages, like that, which I looked at myself, shows 
Deborah H erbert was the w ife o f  Jacob Herbert 
and Elizabeth W ardell was the sister. There are 
deeds on record to that effect.

The C o u rt : The sister o f whom, o f 
30 Jacob?

The W itness: Sister o f Jacob.

Q. Y ou  w ould rather take the other records 
which say that Elizabeth was the sister o f Jacob 
than the w ill which says that Elizabeth and 
H annah are sisters o f D eborah? A. I don ’t catch 
the first part o f your question.

Q. W ell, the records w ould be a little  contra-
dictory. One record you have referred to, but 

^3 not told us where it is, says, Elizabeth W ardell
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Charles H. Angleman— for Complainant— Cross.

was the sister o f Jacob? A. Yes, that is right.
Q. A nd the w ill o f Deborah Herbert says 

Elizabeth was her sister? A. That is right, it 
says that, but it isn ’t so.

Q. Of course, you didn ’t know any o f them, and 
you don ’t know anybody that ever did know any \ n 
o f them? A . Oh, yes. I have conversed with 
people who did know them?

Q. W hatever inform ation you have has been 
merely handed down by w ord o f m outh? A . Yes.

Q. Those people lived about half a century ago?
A. Yes, but other people could corroborate.

Q. But they are not in the Court here today?
A. No.

The C ou rt: Is there any real question 
about that, whether she was a sister or 
sister-in-law?

Mr. Perkins: I don ’t know.
The W itn ess : She was a sister-in-law, I 

have proven that to my satisfaction, from  
corroborative evidence on the outside.

Q. I thought you took the statement in her w ill 
that she was her sister? A. I took the statement 
in her w ill that she considered her her sister.

Q. As a matter o f fact, you don ’t know who the 
heirs at law o f Deborah were? A . No.

Q. D on ’t know whether she ever had any or not?
A. A ll the records would seem to disclose that 
Jacob Herbert had no children and that Deborah 
Herbert had no children.

Q. So far as your inform ation goes, you don ’t 
know whether Deborah had any heirs or not?
A. No.

Q. Yet, it is your testim ony that there w ould 
be a one-quarter interest? A. That is right.

, 4 0
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Charles H. Angleman— for Complainant— Cross.

The C ou rt : These two ladies that were 
referred to as sisters, they both pre-deceased 
Deborah?

The W itn ess : No. Elizabeth W ardell 
pre-deceased Deborah Herbert.

Q. A s a matter o f fact, you don ’t know that 
personally, you just say that from  some records 
in your office? A. From  records in the Surro-
gate’s office.

Q. But you can ’t identify  these individuals 
with those individual records, can you? A . N ot 
any more than you could identify one person. 
H ow  can you identify a particular deed, for  in -
stance?

op Q. W hat I am getting at, it is purely a conclu -
sion o f the searcher that they were the same 
people? A. B ut I think the conclusion is correct.

Q. Satisfactory to you, but no one knows 
whether the records in the Surrogate’s office, 
referring to Elizabeth and Hannah are the E liza-
beth and Hannah involved in this case, do they? 
A . I think that there are people who do.

Q. Y ou  don ’t know ? A. Yes, we have had it 
explained to us in other matters that those are 

30 the same people.
Q. That is, somebody told you? A  My idea 

is answering you this way Mr. Perkins, I haven’t 
assumed this was so ; we have gone on the outside 
to corroborate as far as we could that the assump-
tion was correct.

Q. The- evidence you are giving in this case is a 
conclusion you have drawn from  conversations 
with persons? A . Yes.

Q. W hen did you begin the exam ination o f the
40
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title for Mr. Reade? A. I w ill have to look at 
the correspondence to find out when I got the 
order. It was some time prior to May 1st.
My first letter is from  Stein, Stein & Hannoch.
I don ’t seem to have the order here.

Q. W ell, was the exam ination made at the re- j o  
quest o f some firm o f solicitors? A. Yes.

Q. And that firm was Stein, Stein & H annoch?
A. Yes.

Q. W hen you say May 1st, you mean 1925? A. 
1925, yes.

Q. So by May 25th, you had made a report dis-
closing to Stein, Stein & H annoch the objections 
which you have mentioned in your direct testi-
m ony? A . I guess that is about right, yes.

Q. Y ou had before you the description in the 20 
contract for  sale? A. Yes, I think the contract 
was sent to us and we put it on record.

The C ou rt : June 5, 1925, it was re-
corded.

The W itn ess : W e didn ’t put it on 
record until afterwards.

The C o u rt : The contract was dated May 
9, 1925.

30
Q. W ill you refer to the contract which appears 

to  be dated May 9, 1925, between Thomas P. 
M cKenna and W alter Reade, which contract it 
appears, as shown by the endorsement, was re-
corded June 5, 1925. That is the contract re-
ferred to?  A. Yes.

Q. A nd you think the description in there is 
an incorrect description? A . It  doesn’t quite 
agree with the title description.

40
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Q. W hen you say the title description, just what 
do you mean? A. It  would be the title— de-
scription o f the matters down through the deeds 
in the chain o f title.

Q. In  your direct testim ony you said that some 
deed referred to a m ortgage that was not disclosed 
on record. W hat was that reference? A . I f  I 
said deed, I was wrong there. A  second m ort-
gage. The m ortgage made by Levine to M cKenna 
recites in that m ortgage that the said m ortgage 
provided the M cKenna m ortgage would be sub-
ordinated to another mortgage to go on. I tried 
to find that m ortgage but couldn ’t do it. It was 
in that mortgage, instead o f in a deed.

The C ourt: It  wasn’t on, it d idn ’t affect 
it-------

Mr. P erk in s: Apparently it w ouldn ’t.
Mr. H annoch : That is the one about 

the merger that was referred to.

Q. W hat was your objection by reason o f some 
right o f w ay? A . The right o f way had been 
created in the rear o f the property and then the 
property split up into different titles. Y ou  see, 

3P the title came into Mr. M cKenna in about 1901, 
somewheres around there, and then by various 
conveyances went out from  Mr. M cKenna and 
eventually came back to Mr. M cKenna. In the 
meantime the right o f way was created over the 
piece o f property which was out o f Mr. M cK enna’s 
possession at the time, and afterwards came back. 
This m ortgage was bounded on the north by this 
right o f wTay. My objection there was i f  the 
m ortgage was a good m ortgage and in existence

4 0
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the mortgagees might claim  some right in that 
right o f way.

Q. W hich m ortgage are you referring to? A. 
The first one, the $12,000 Levine m ortgage made 
by Mr. M cKenna to Benjam in Levine.

Q. U pon the cancellation o f that mortgage all 
rights o f the m ortgagee would cease to ex ist? A. 
Yes, surely.

The C o u rt : Is that the m ortgage to 
which the second m ortgage was to be sub-
ordinated?

The W itn ess : No, this is the first m ort-
gage made by Mr. McKenna.

The C o u rt : W as that m ortgage a fter-
wards cancelled o f  record?

Mr. H annocli: That is the one that was 
cancelled later on in July.

The C ourt: W hen was it cancelled?
The W itness: Ju ly  31, 1925.

Q. Mr. Anglem an, is there anything in your 
record to  show when some one connected with 
your com pany actually did the work on this 
examination o f title? A. No. I know personally 
that it was done between the first week in May 
and the end o f June. There were three or four 
different ones w orking on it. Some o f them left 
the company. Then I rather sort o f supervised 
the work myself.

Q. The contract which is annexed to the bill 
seems to bear date the 9th day o f May, 1925, called 
for perform ance on the 25th o f May, 1925, and 
your direct testim ony indicated that you ’made 
a report to the com plainant o r  his solicitors on
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the 25th o f May, 1925? A. Somewheres around 
that time we made a report.

Q. Now, you spoke o f a conversation you had 
with Mr. M cKenna, I think, in July. W as that 
upon an occasion when he had come in to see Mr.

I a  M cDerm ott about some matter other than the 
one involved here? A. H e might have come to 
Freehold to see Mr. M cDerm ott. Mr. M cDerm ott 
is no longer connected with our com pany, and 
he saw me. W e spent all Saturday m orning prac-
tically  going over this proposition.

Q. Mr. M cKenna is in and out o f your com -
pany quite frequently? A. Oh, quite often.

Q. Mr. M cKenna told you that he had had his 
title guaranteed by the F idelity  Com pany? A.

29 Yes, he told me that.
Q. A nd you afterwards found that that was an 

incorrect statement? A. That is right, yes.

Mr. P erk in s: That is all.

Re-direct examination by Mr. H annoch:

Q. Y our report that you made to Mr. Baron 
was submitted to him from  time to time, was it, 
or all in one lum p? A. This memoranda which 
I  have here, and which is a copy o f it was sub-

31) 7O J mitted all in one lump* but I  gave him memo-
randum statements o f title as we went along. 
The reason for that probably might be explained 
by the fact I was receiving letters asking how 
we were getting along and what turned up-------

Mr. P erk in s: I  object. I don ’t think 
it is m aterial to put before this Court the 
reasons why the title com pany did anything. 
W hat they found is all right, but their 
reason I ask be stricken out.41)
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The C o u rt : I don ’t know that it is going 
to do any hurt, and I  do  not-------

Mr. P erk in s : Y ou never can tell.
The C ourt: W ell, I w on ’t strike it out,

I  w ill allow  it to stand. It  may or may 
not be material. **

Q. So that there had been reports made to Mr. 
Baron prior to May 25, 1925, that is what I had 
in m ind? A. P rior to M ay 5th?

Q. M ay 25th. A. Just whether there had or 
not, I don ’t know. I  would have to look through 
the correspondence to give you the date. W e had 
several telephone conversations, and I  find a 
letter to you r firm dated M ay 27th, in which 
you—  I report several other things. On June 20 
5th I wrote a very lengthy letter to Mr. Baron.

Q. And were these all supplemented by tele-
phone ca lls? A. A lso  on June 1st. Yes, these
were all supplemented and explained by telephone 
calls.

Mr. H annoch : Now, may I  just make 
this statement? I don ’t know whether it 
means anything to your H onor— but the 
question o f  the F idelity  report has been 
brought out on cross exam ination. W hen 
I brought it out you said it might not be 
material. I  want to bring out by this w it-
ness that as the result o f the conferences 
which he had with the F idelity  when the 
records were gone over and it developed 
that the F idelity  had reached an erroneous 
conclusion. A s the record stands now  it
would appear that the title  was guar- 
anteed.
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The C ourt: That was the representation 
made by Mr. M cKenna and this witness 
found that that was true. W hether or not 
the F idelity  made a mistake is perhaps one 
o f the things to be decided by the Court.

20 Mr. H annoch : That is my offer.
The C ourt: It  is not material.
Mr. P erk in s: Inasmuch as you have 

made reference to Mr. Baron sending that 
long record to Mr. Reade, w ouldn ’t it be 
w ell to  have it go on the record, so we 
w ill know what Mr. Baron w as inform ed? 
I  would like to see that long letter. I am 
not offering them in evidence, but inasmuch 
as reference was made to them ,. I  am leav- 

20 ing it up to counsel in the case.
Mr. H annoch : I w ill offer them, i f  you 

have no objection.

(L etter bearing date June 15, 1925, 
marked Exhibit C-3.)

(Letter bearing date Ju ly  1, 1925,
marked Exhibit C-4.)

(Letter bearing date Ju ly  21st, 1925, 
marked Exhibit C-5.)

S a u l  J. B a r o ;n , a  witness produced on behalf 
o f the com plainant, being duly sworn according 
to law, testified as follow s :

D irect examination by Mr. H annoch:

q , Mr. Baron, you are a member o f  the Hew 
Y ork  bar? A . I am..

4 0
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Q. A nd you were counsel for Mr. Reade in 
New Y ork  and handled this particular M cKenna 
m atter? A . I did.

Q. W hat did you have to do with the prepara-
tion o f the agreem ent? A . W hy, I  believe Mr 
M cKenna came to m y office, which was then at j q  
32 Nassau Street— that was some time before May 
1, 1925. H e had a draft o f a contract. W e went 
over that draft, and then later we prepared-------

Q. D id you fix the tim e? A. Yes, some time 
before M ay 1, 1925. I then moved my office to 
342 Madison Avenue, Canadian Pacific Building, 
which address I am now, and some tim e on or 
about M ay 9tli, a contract was finally drawn and 
executed between the parties.

Q. W ere you present at the execution? A. I  1M) 
was not.

Q. D o you know where it was executed? A . It 
was executed at Mr. Reade’s office.

Mr. P erk in s: I object, if  he wasn’t pres-
ent.

Q. It  wasn’t executed in your office?

The C ou rt : W liat difference does it 
make?

Mr. Perk ins: N ot the slightest.

Q. It wasn’t executed in your presence9 A  
No.

Q. The consideration money was not paid in 
your presence? A. It  was not.

Q. W hat did you next have to do with it?  
W hen did you first see the contract a fter it  was 
executed? A. It  was sent over to me by Mr. 
Reade.

40
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Q. D id you have any conversation with Mr. 
M cKenna respecting the contract? A . W hy, yes, 
Mr. M cK enna was to  have the contract signed 
by his w ife and later-------

IQ Mr. Perkins: I  object unless the time
be fixed.

A . Some time after M ay 9th, possibly the very 
next day, within a couple o f  days thereafter, and 
Mr. M cKenna was to do that and take care o f 
that— and we were to exchange copies.

Mr. P erk in s: I am objecting because 
the witness is giving his conclusions, rather 

2q  than the conversation.

Q. Y ou  w ill have to forget you are a lawyer for 
a few  minutes. Just tell us what the conversa-
tion was with reference to that. A. Mr. M cKenna 
was to have the contract-------

The C ourt: Y ou  have said that four 
times. W hat did Mr. M cKenna say to  you 
or what did you say to Mr M cK enna?

The W itn ess : Mr M cKenna said he 
w ould have the contract signed by his w ife, 
and also said that he wanted the m ort-
gage referred to in the contract drawn to 
his w ife and later sent me a letter in 
wThich he gave me her fu ll name

Q. Now, come back to  that letter when we 
sort o f get it in a sort o f chronological sequence. 
A t that time, what was the situation with respect 

^0 to the exam ination o f  the title? A. W hy, your
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office had, I think, it was the M onmouth Title 
Company, search the property and sent either to 
you to forw ard to  them the contract, or  sent the 
contract d irectly  to them.

Q. W ere you receiving reports as to the results 
o f the exam ination o f the title? A. Yes, from  time ]y  
to time, I  w ould receive letter reports.

Q. Now, then, did you have any conversations 
with Mr. M cK enna respecting the various ques-
tions that were raised?

Mr. P erk ins: I object unless the time 
be fixed.

Mr. H annoch : I w ill fix the time.

Q. W ill you fix the time o f the first o f  those, oy 
as best you can? A. It  was some time around the 
20th o f May, I think, when I got my first re-
port from  the title company. I had several tele-
phone com m unications with them, and I think they 
sent me a letter.

Q. W ell, did you then have a conversation with 
Mr. M cK enna? A . N ot only had a conversation, 
but I sent him a copy o f  your letter with the ob-
jections stated.

Q. W ell, now, did you have a conference with 30 
Mr. M cK enna? A . I  did, I had a conference at 
my office with Mr. McKenna.

Q. W hen was that? A . Some time prior to  Mav 
25th. J

Q. W ill you tell us what that conference— or 
just tell us what transpired at that conference?
A . W e took up the objections stated in the letter, 
and we consented to  adjourn the closing o f  the 
title.

40
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Q. A nd is this the stipulation that w as signed 
adjourning the m atter? A . Yes.

The Court : A ll o f the adjournm ents 
were consented to, as I understand, all ex- 

.,v cept the last one which was requested, ac-
cording to the answer. Y ou  may offer 
them, i f  you want to.

Mr. H annoch : I want to offer them. 
I  offer three stipulations respecting ad-
journm ents.

(M arked E xhibit C-7.)

Q. Now, why were these adjournm ents had?

4)(v  Mr. Perk ins: I object. That is giving
the conclusion o f the witness. H e can tell 
us what was done.

Q. W hy didn ’t you close title?

Mr. Perkins: Isn ’t that his conclusion?
The Court : W hich question are you 

pressing?

Q. W hy were these titles adjourned? W hy was 
the closing adjourned? A . In  each instance, the 
title  com pany were raising these objections to 
title, and I  wasn’t going to  advise m y client to 
close unless these objections were cleared.

Q. W ill you fix the tim e? A . W hy, in  each 
instance prior to the adjournm ent, either Mr. 
M cK enna w ould come to  my office, or I  w ould go 
to his and we would take up these various ques-
tions. The very first question we took up was 
the question o f the description. The title  com-40
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pany had reported that the title o f record did 
not conform  with the description in the contract.
I went over that with Mr. M cKenna. W e then 
took up the question o f the mortgage. That T 
took up in his office. W e took up the question 
o f these outstanding tax liens. In each instance, -j o  
as the time for closing o f title would approach 
we had them being removed. I  would take them 
up with him over at my office or at his office, 
and in each case we im mediately consented to 
adjourn.

Q. Let us take up two or  three o f these d if-
ferent items. W as anything discussed concern-
ing these taxes that were open? A. W ell, Mr. 
M cKenna had a number o f cancellations, some 
o f which had been recorded, and others o f which 20 
had not been recorded and he undertook to say 
that those that were unrecorded were reported 
in the search and would be disposed of.

Q. A nd wThat was said with respect to the Le-
vine and Meyers $>12,000 m ortgages? A. Mr. 
M cKenna said that that had been satisfied and 
he showed me what appeared to  be a satisfac-
tion piece. That satisfaction piece was not 
acknowledged, and I said to Mr. M cKenna that 
I didn t care how  he discharged his mortgages, «10* 
and as he explained to  me, there was two ways 
in the State o f New Jersey to  satisfy a mort- 
gage, either by filing the m ortgage itself with 
some kind o f a receipt by the mortgagee, or 
recording o f this satisfaction, and he was to  
take care o f  that, but he did show me a satis-
faction purporting to be signed by this Levine 
and Meyers.

Q. But it wasn't acknowledged at that tim e?
A... It wasn’ t acknowledged at that time. 40*
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Q. Now, what was said with respect to the 
Herbert interest, outstanding H erbert interest? 
A. Mr. M cK enna took the position that there 
was nothing to that objection, and he referred 
me to somebody in Red Bank, a Mr. Goff, whom 

10 he said w ould satisfy the title com pany and 
m yself that there was nothing to the objection.
I com m unicated with the title com pany-------

Q. Y ou  transm itted that inform ation to the 
title com pany? A. Yes.

Q. D on ’t tell us what your conversation with 
them was. W hat then happened when you got 
down to June 22nd? W hat was the condition 
o f the title at that tim e? A. I asked for a 
further adjournm ent, and Mr. M cKenna took this 

20 position, that in view o f these objections-------

Mr. P erk ins: I object to what position 
he took.

A. (con tinu in g ). This is what Mr. M cKenna 
said. H e said that in view o f the fact that
these objections were outstanding that he 
w ouldn ’t enter into a form al stipulation fixing 
a date, but he w ould cooperate with the title com- 

oQ pany and then he w ould fix a date and I let it 
go at that until June 22nd, when I  made another 
attempt through a representative in my office 
to  get a form al stipulation.

The C ou rt: W hen was this conversa-
tion?

The W itness: This was on June 20, 
1925, just a couple o f days before the 
adjourned date o f closing.

40
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Q. W hen did you go  to E urope? A. I went 
to E urope on Ju ly  25th.

Q. A nd who endeavored to handle the m at-
ter a fter you le ft?  A. Y ou handled the matter, 
Mr. Hannoch.

Q. A t any o f these conversations or con fer-
ences with Mr. M cKenna prior to June 22nd, 
was a deed exhibited to you fo r  this property? 
A . No.

Q. A  deed signed by Mr. M cK enna? A. I 
think— I  am not sure, but Mr. M cKenna had a 
whole batch o f papers in his office, and my recol-
lection is that he did say he had the deed all 
prepared, but I cannot recall whether I saw it.

Q. He told you that? A. Yes.

The C o u rt : D o you know whether that 
w as executed or not?

The W itness: I  do not, Judge.

Q. Y ou didn ’t see it yourself? A. No. I am 
inclined to  think it was in the batch o f  papers 
that he had.

Q. W hat wras his conversation respecting the 
fact as to whether or not Mr. M cKenna had 
joined in that deed? A. I f  my memory serves 
me right, he said he had the deed executed by 
him self and wife, but I do not recall seeing the 
deed.

Q. Y ou referred to a letter giving the name 
o f his wife. I  show you the letter and ask you 
if  that is this? A. Yes.

The C ourt: That was given to him fo r  
the purpose o f drawing the m ortgage?

The W itness: Yes.

10

20

30

4 0
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Mr. H an n och : I would like to offer the 
letter in evidence.

(M arked E xhibit C -8.)

Q. H ow  many times did you take up with 
M cK enna the question of having Mrs. M cKenna 
sign the contract? A. N ot over once or twice. 
E ight from  the start, when he took the con -
tract w ith us on May 9th, the date it was exe-
cuted, but when he went over the draft o f  the 
contract, he was to get his w ife to sign it, and 
then I sent that contract over to Mr. Reade’s 
office through a messenger from  my office and 
the moneys passed there, and I wasn’t there, 

on Q. W hen you saw the contract and found it 
wasn’t signed by Mrs. M cKenna, how many 
times after that was the question o f her jo in -
ing in the contract discussed? A. In  m y office 
at the time that Mr. M cK enna was in and sug-
gested that the m ortgage go direct from  Mr. 
Reade to  Mrs. M cKenna, instead o f as the con -
tract provided to him, we discussed it then. A t 
that time, I asked Mr. M cKenna whether he 
had the bond and m ortgage prepared, and lie 

3Q then stated to me that under the practice in 
his State, New Jersey, that it was custom ary 
fo r  the purchaser to draw the bond and m ort-
gage, which was quite different in our ju risd ic-
tion. I have since learned, within the last week, 
that it is the same. It  was at that conversa-
tion that we again discussed the signature o f 
Mrs. M cKenna.

Q. Can you in any way connect up the time, 
or can you fix the tim e? A . Yes, it  was some 

40 time prior to the sending to me o f that letter.
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Q. W hen was it with respect to the time 
when he spoke to  you about the deed? A. W hy,
I spoke to him about the deed a few  days be-
fore May 25th, in his office, when I went down 
with the objections o f  the title com pany, and 
we were checking up. I had my report before 
me, and I  checked up these tax liens with him and 
these other questions.

The Court : W hat is the date o f  that 
letter?

Mr. H annoch : The letter is May 18th.
A ll right ; cross examine.

Cross examination by Mr. Perkins:

20Q. Mr. Baron, the contract o f which specific 
perform ance is sought was drawn in your office, 
wasn’t it?  A. I think that that was drawn up 
in my office.

Q. Can you make up your mind when you 
look at the paper and see the endorsement on 
it?  A. Yes, it was drawn in my office, Mr. P er-
kins. Mr. M cKenna had another draft, and I 
wasn’t sure.

Q. So your office drew the contract between «m 
Thomas P. M cKenna and W alter Reade? A.
That is correct.

Q. N othing was said about the w ife in the con -
tract? A. No.

Q. W hen did you first make request fo r  a 
search o f thé property? A. W hy, some time 
prior to May 1st.

Q. That is to say, m ore than eight days be-
fore the date o f the contract? A. It  may have 
been, yes, sir. 40
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Q. W ell, you said some time before-------  A . I
don ’t know whether it is eight days, it may have 
been ten days.

Q. I f  it  wasn’t before the 1st o f May, and the 
contract was dated the 9th o f May A. Oh,

to yes-
Q. Then you made a request for a search more 

than eight days before the contract? A . That 
is correct.

Q. Y ou  actually had an exam ination o f the 
title at the time you made the contract? A. No.

Q. D idn ’t you have some sort o f a certificate 
o f that title? A . No.

Q. Y ou  mean to tell us you knew nothing 
about the title? A. I don ’t mean to say any- 

20 thing o f that sort. I mean to say that the 
search I put in prior to M ay 1st was to find 
out whether M cKenna was the record owner of 
the property.

Q. W ell, then you did not know that he was 
the record owner o f the property? A . Oh, yes.

Q. So you had an exam ination o f some sort 
made? A. Oh, yes.

Q. Y ou  weren’ t present at the time o f the exé-
cution and delivery o f  the contract, were you? 

30 A. I was not.
Q. A fter the execution and delivery o f  this 

contract, did you have the first thing to do with 
it?  A . I  had something to do with it continu-
ously.

Q. W hen did it reach your hands? A. I had 
something to do w ith the property referred to in 
the contract, even prior to  the actual execution 
o f it.

Q. D on ’t you see, you are not answering my 
40 question. I  am asking this, please, a fter the
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contract that you want to have specifically per-
form ed was executed and delivered, when did you 
next have anything to do with it?  A. Im m edi-
ately thereafter.

Q. W hat do you mean by im m ediately? A. The 
next day or two days. I  am not trying to bind jp  
m yself down as to the actual hour. I im m edi-
ately set the title com pany in action with respect 
to searching, and m aking a com plete search o f 
the property.

Q. But you already had some sort o f a re-
port in your hand? A . I had what we call
in New Y ork  City, the last record owner’s 
name. W hat I wanted to find out then was
whether or not Mr. M cK enna was the record 
owner. op

Q. I didn ’t ask you that? A. Y ou  asked me 
what kind o f a search we had.

Q. Y ou knew, o f  course, that the title was
to be closed on the 29th o f May, didn ’t y o u ’
A. 25th o f May.

Q. 25th? A. Yes, sir.
Q. Y ou have heard Mr. Anglem an’s testim ony 

that he gave you a com plete report on the 25th 
o f M ay? A . I did.

Q. That report set out the objections to the 30 
title? A. P rior  to May 25th. I  got some kind 
o f a report p rior to M ay 25th.

Q. I am only referring to  the com plete re-
port? A. I don ’t know what you mean by a 
com plete report. This is still in search, as I 
do not consider I  have got a com plete report as 
to the title. W e are still searching and still 
trying to remove these objections.

40
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Saul J. Baron— for Complainant— Cross.

Mr. P erk in s: I move that the whole 
answer be stricken out as not responsive. 
It is just prolonging the examination.

The C o u rt : Strike out the last part.

Q. On the 25th o f May, the date the contract 
 ̂ was to have been closed, you had knowledge 

o f the objections that Mr. Anglem an has recited 
to the Court today? A. That is co rre ct

Q. A re you the gentleman who authorized the 
filing o f the b ill o f com plaint fo r  specific per-, 
form ance? A. I had nothing to do w ith the 
filing o f the b ill o f  com plaint, nothing to do 
with the subsequent litigation.

Q. Y ou  im parted to Mr. Reade, I assume, by 
the 25th o f May, what the objections to the 
title  were? A. Oh, yes.

Q. So that you are able to  tell the Court 
that on the 25th o f May, Mr. Reade knew about 
the objections that Mr. Anglem an has recited 
today? A. Correct. That is, I reported to  him 
these objections as raised. I assume that he 
understood that they were those objections. I 
made my report to him, and I think he under-
stood.

30 Q. Now, upon the date o f  closing, did you 
call at Mr. M cKenna’s office, or did he call at 
yours? A. I  don ’t recall.

Q. D o you remember where the contract was 
to be closed according to the con tract? A . I 
think at his office.

Q. Isn ’t it a fact that you came to his office 
that day? A. No, I  arranged for  my stipulation 
fo r  adjourning prior to the close.

Q. D id you arrange it by telephone? A . I

40
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Saul J. Baron— for Complainant— Cross.

think so, and I sent the stipulation down to his 
office.

Q. A t the time you sent the stipulation, did 
you send a letter with it?  A. I may have.

Q. I show you a letter bearing date May 23, 
1925. Is that signed by you? A. Correct. j q

Mr. P erk in s: M ay I  have this marked 
for  identification?

Mr. H annoch : Put it right in.

(M arked Exhibit D -l.)

Q. Mr. Baron, the first stipulation adjourned 
the closing to— . A. Some time in June.

Q. The 1st day o f June? A. I think so, yes.
Q. In  between the 25th o f M ay and the 1st o f 

June, did you have any further conversation with 
Mr. M cK enna about adjournm ent? A . Yes, sir.

Q. D id  you w rite this letter and send it?  A .
Yes, that is my signature.

Mr. Perk ins: I offer that.

(M arked E xhibit D-2.)

Q. The second stipulation adjourned the closing 
to  the 15th o f June, is that right? A. I don ’ t 
recall the exact date, whatever the stipulation 
says.

Mr. P erk in s: There seems to  be one 
missing.

Mr. H an n och : To the 9th o f June.
The W itn ess: There were several ad-

journments.
Mr. Perk ins: The first was adjourned

40
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Saul J. Baron— for Complainant— Cross.

to the 1st o f June, then to the 9th o f June, 
then to the 15th o f June and the 22nd.

Mr. H annoch : I guess you are right.
Mr. Perkins: The first stipulation ad-

journed to the 9th o f June, then to the 15th 
jq  o f  June, then to the 22nd o f June.

Mr. H an n och : The only thing I have are 
the three stipulations.

The C ou rt: The b ill shows weekly ad-
journm ents until the 22nd, practically  every 
week.

The W itness: It  was about that.
Mr. Perk ins: It  may be I have m isin-

form ed the Court. May I ask that there 
actually be stricken out the date o f the

20 9th?
The C ourt: A ll right.

Q. So there really were three adjournm ents? 
A. There were three or four, I don ’t recall.

Q. Now, as a matter o f fact, you requested 
those adjournm ents, d idn ’t you? A . W hy, I 
wouldn ’t say that I did. I was trying to ‘ co-oper-
ate with Mr. M cK enna in getting his title in- con -
dition fo r  closing.

3l) Q. H e didn ’t ask fo r  the adjournm ent? A . I 
asked for  the adjournment.

Q. Y ou  asked for each o f those adjournm ents? 
A. In  each instance I wanted it adjourned.

Q. N ow, you had a conversation with Mr. M c-
K enna on the 20th o f June, 1925, didn ’t you? A. 
That is correct, on the 20th.

Q. That was in view o f the fact that two days 
later the last stipulation w ould expire? A . Clos-
ing o f it on the 22nd.
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Q. W here was that conversation? A. That was 
— I think it was a telephone conversation, it may 
have been in person, I don ’t recall.

Q. D id Mr. M cKenna say that he w ouldn ’t con-
sent to any further adjournm ent? A . Mr. M c-
Kenna said-------

Q:. I d idn ’t ask you that. A. N o, he did not.
Q. D id you send anyone to his office on the 

22nd o f June? A . I did.
Q. W ho did you send? A. I sent Mr. Joseph, 

who is in court.
Q. W here did you depart fo r  on the 20th o f 

June? A. I think I went to  Cleveland.
Q. So you were not in this vicin ity on the 22nd 

o f June? A. I  don ’t think I  was.
Q. Mr. Joseph is connected with your office? 

A. Yes, he is the m anaging clerk.
Q. Now, Mr. Baron, from  the 20th o f June to 

the time you went to Europe, you didn ’t have 
anything to do with the m atter? A. Oh, yes, a 
great deal continuously.

Q. D id you have any further conversation with 
Mr. M cK enna? A . N ot with Mr. M cKenna, but 
with the title company.

Q. So far as Mr. M cKenna is concerned the 
last conversation previous to your trip  to Europe 
was on the 20th o f June? A. I think that is right.

Q. Y ou  went to Europe on the 25th o f Ju ly?  
A. 25th o f July.

Q. W hen did you return? A. August 26tli.
Q. W hen did you speak to  M cKenna after A u -

gust 26th? A . I don ’t believe I have had a con -
versation with Mr. M cKenna— oh, yes, I  did, some 
time later.

Q. The 14th o f October, wasn’t it?  A. I can ’t
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Saul J. Baron— for Complainant— Cross.

say whether it was in October or not, but I  did 
have a conversation with Mr. M cKenna some time 
in the fa ll o f last year.

Q. Then we have it clear that from  the tele-
phone conversation which took place on the 20th 

, () o f June between you and Mr. M cKenna— you 
didn ’t com m unicate with Mr. M cKenna until the 
fa ll o f the year? A. That is correct.

Q. Y ou  were representing Mr. Reade? A. Yes, 
sir.

Q. D id  you not have a conversation with Mr. 
M cKenna on the 14th o f October, 1925? A . I 
couldn ’t state whether it was the 14th.

Q. W ou ld n ’ t that be about? A. About, some 
time in the fall, I couldn ’t fix the date.

20 q . Now> y°u have already told us that you had
nothing to do w ith the litigation? A. That is 
with the preparation o f any papers or petition to 
be filed or otherwise, but I have been in conference 
with Mr. H annoch right along.

Q. I mean, did you order the suit brought? A. 
N o, I  think the suit w as the result o f a conference 
between Mr. Reade and Mr. Hannoch.

Mr. Perk ins: I object to that. H is an- 
3Q swer is not responsive to  my question.

The C ou rt : Strike it out.

Q. Representing Mr. Reade did you order the 
suit brought? A . I did not.

Q. So fa r  as actually pushing the suit, you 
haven’t had anything to do with it?  A . Mr. Han- 
noch ’s office has been taking care o f it.

The C ourt: The b ill was filed while lie 
w as in Europe.40
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Rudolph Joseph— for Complainant— Direct.

Q. Y ou  still represent Mr. Reade? A . I do.

Mr. P erk in s : That is all.

Re-direct examination by Mr. Hannoch:

Q. W hat was this conversation in the fall o f 
1925? A . In an attempt to pacify  both parties, I 
was trying to  see whether we couldn ’t settle this 
whole thing.

Mr. P erk in s: O f course, I object to it 
because he was merely stating what his con -
versation was.

The C ou rt: I w ill let it stand. Y ou 
brought out the fact that there was a con- on 
versation and he now says it was an at-
tem pt to settle the matter.

Mr. P erk ins: I don ’t ob ject to the con -
versation, I ob ject to him saying he was 
try ing to do the thing.

The C ou rt: Let it stand.
Mr. H annoch : That is all.

R u d o l ph  Jo s e ph , a witness produced on behalf 
of the complainant, being duly sworn according 
to law, on his oath testified as follows:

Direct examination by Mr. H annoch:

Q. Mr. Joseph, you are now a member o f the 
bar o f  New Y ork ? A. I am.

Q. In  June, 1925, you were employed by Mr. 
Baron? A. I was managing clerk in the office. 40
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Rudolph Joseph— for Complainant— Cross.

Q. D id  yon, on June 22nd, call at Mr. M c-
K enna’s office? A. I  did.

Q. A nd you met Mr. M cK enna? A. I  did.
Q. W ill  you tell us what your conversation was 

on that day? A . I told  Mr. M cKenna, pursuant 
_ to Mr. B aron ’s orders, that I  was putting in a for- 

10 mal appearance, and I  wanted to know whether he 
had decided upon what date he was going to 
adjourn the closing, and if  he had decided upon 
a date, i f  he w ould give me a w ritten stipulation 
or that he sign the stipulation that I  had. I don ’t 
reca ll; and Mr. M cK enna told  me at the time 
that there were certain matters that he had to 
clear up, and he cou ldn ’t decide any definite date, 
but he w ould call up Mr. B aron as he told  him 

9Q over the telephone.
Q. W hat did you do? A. I  left, as far as I 

know.

Mr. H annoch : Cross examine.

Cross examination by Mr. Perkins:

Q. Mr. Joseph, did you produce a paper to be 
signed? A . I don ’t recall whether I  had the 
stipulation or whether Mr. M cKenna was to draw 
one up. I may have had one.

Q. Please only answer what I  ask. I asked 
merely did you produce the paper? Y ou  can say 
yes or no, or you don ’t remember? A. I don ’t 
remember.

Q. Y ou  said pursuant to Mr. B aron ’s instruc-
tions, you were making a form al appearance? A. 
Yes.

Q. Y ou  were? A . I  was.
Q. B ut you knew when you came there that the40
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contract was to be closed on the 22nd o f June?
A. No, I d idn ’t know it was to be closed, I was 
told it was to be adjourned.

Q. Y ou  knew the. papers called fo r  it to be 
closed? A. That I cannot say I knew either. I 
knew nothing about the entire transaction. ]()

Q. W hat w as the form ality about your appear-
ance? A . Mr. B aron told me there had been a 
closing set for  the 22nd o f June at eleven o ’clock, 
and I was supposed to be there at eleven o ’clock.

Q. Y ou  knew that there had been a closing set 
fo r  at a certain hour on a certain date at a cer-
tain place, and you were making a form al appear-
ance there, weren’t you? A. Yes.

Q. N ow, when you made the form al appearance 
there, d idn ’t Mr. M cK enna show you certain 20 
papers? A. N o one showed me anything.

Q. H e didn ’t show you any papers at a ll?  A.
No, Mr. M cKenna showed me no papers at all.
H e asked me if  I knew anything about the whole 
transaction, and I said no.

Q. D idn ’t Mr. M cKenna make a tender o f per-
form ance to you ? A. No, Mr. M cKenna made 
nothing.

Q. W hat did you do when you went there? A.
I wanted to  have a definite statement o f when ou 
the contract could be fulfilled.

Q. That is all you went fo r?  A. That is all I 
went for.

Q. N othing took place except you said you 
wanted a definite date? A. That is all.

Q. Mr. M cKenna said he w ouldn ’ t give you a 
definite date? A . H e said he couldn ’t.

Q. D id he say he cou ldn ’t or w ouldn ’t?  A . H e 
said he cou ldn ’t.

40
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Leon Cubberley— for Complainant— Direct.

Q. A s  a matter o f  fact, didn’t he exhibit a deed 
all signed and executed by him self and w ife? 
A. N o, he did not.

Q. W hen he told you he couldn ’t or  w ouldn ’t 
give you a definite date, you departed? A. I de- 

1 q parted.

Mr. Perkins: A ll right, that is all.

Leon  Cu b b e r l e y , a witness produced on behalf 
o f the com plainant, being duly sworn, according to  
law, on his oath testified as fo llow s:

Direct examination by Mr. H annocli:
20

Q. Y ou  are a practicing architect? A. Yes, 
sir.

Q, In  New Y ork  and Jersey? A . Registered in
the State o f New Jersey.

Q. A nd you at Mr. Reade’s request prepared 
plans for  a building to be erected on this B road-
w ay property that we have been talking about this 
m orning? A. Yes, sir.

Q. Can you give us the date on which you 
^ started your w ork?, A. A bout A p ril 14th.

Q. W hat year? A. 1925.
Q. A nd the building was to cover what prop-

erty? A. Tw o plots. One plot was on the four 
lots that I understood at that time belonged to 
Mr. Reade, and the fifth lot belonging to Mr. 
Reade, we were going to make out an alley or 
street,' and the tw o lots adjoin ing his property, 
which as I understood at that time he had taken 
from  Mr. M cKenna, purchased from  Mr. Me-
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Leon Cubberley— for Complainant— Cross.

Kenna, we made a separate building on that lot.
Q. That work was started by you, the plans 

for  this work were started w hen? A. About 
A pril 14, 1925.

Q. A nd how long were they continued? A. 
Up until about the 1st o f July.

Q. W ere they finished at that tim e? A. Yes, 
sir, put out for  figures.

Q. Y ou  actually went out and got bids? A . W e 
got five or six bids.

Q. W hat sort o f a building, just a general de-
scription? A. W e made quite a number o f 
sketches, and finally decided on a row o f one-story 
stores.

Mr. H an n ocli: Cross examine.

Cross examination by Mr. P erkins :

Q. Mr. Cubberley, you began your work for Mr. 
Reade on about 14th o f A p ril?  A. Yes.

Q. A t that time you understood he owned all o f  
the property that was to be covered by the build-
ings that you were preparing the description fo r?  
A . H e told  me he owned four properties, and 
was buying the other property from  Mr. M cKenna.

Q. That was on the 14th o f A pril that he said 
that? A . No, it was the 14th o f A pril that he 
told me to  make the plans.

Q. The plans contem plated a building to cover 
the entire tract owned by Reade and owned by 
M cK enna? A. Yes, sir.

Q. A nd you started to  make the plans on the 
14th o f A p r il?  A . Yes, sir.

Mr. Perkins: That is all.
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R. Joseph— for Complainant— Recalled— Cross.

Re-direct examination by Mr. H annoch:

Q. W here is this property with respect to  the 
Broadw ay Theatre? A . The first plot was ad jo in -
ing the Broadw ay Theatre and ran fifty feet.

JO Q. That was the M cKenna property? A . That 
was supposed to be the M cKenna piece. Then 
the next lo t I took for  a street and the next lots, 
they were fo r  stores.

Q. The building on the M cK enna piece stood 
between the other property o f Mr. Reade and the 
Broadw ay Theatre? A . Yes, sir.

20 Ru d o l ph  Jo s e ph , recalled for further cross 
examination:

B y Mr. P erk ins:

Q. Mr. Joseph, referring to the date o f the 
22nd o f June, when you called at Mr. M cK enna’s 
office and made a form al appearance, didn ’t Mr. 
M cK enna ask you your name? A. I  don ’t recall 
whether he did or not.

30 Q. D id you know Mr. M cKenna before that 
date? A . No, I  had never met him.

Q. D id he know you before that date? A . I 
don ’t believe he did.

Q. W hen you were there, did you have with 
you these stipulations which have been signed? 
A . I  said I don ’t remember whether I brought 
the stipulations to be signed, or whether Mr. 
M cKenna was to draw them up.

Q. D o you remember Mr. M cKenna having the
40
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contract there that day? A . I don ’t remember 
Mr. M cKenna having anything.

Q. N ow, as a matter o f fact, when you came 
there d idn ’t Mr. M cKenna ask you what your 
name w as? A . No, there was some tall clerk out-
side and I announced that I was from  Mr. B aron ’s 
office, Mr. Joseph, and he walked into Mr. M c-
K enna’s office.

Q. Please refer to the time you were speaking 
to Mr. M cKenna. D idn ’t Mr. M cKenna ask you 
what your name w as? A . I don ’t recall.

Q. A nd d idn ’t he w rite on this paper— did you 
see this paper in his hands? A . No, I don ’t 
recall that I did.

Q. N ow, as a matter o f  fact, d idn ’t he say—  
I beg your pardon, I got the wrong one. Now, 
as a matter o f fact, d idn ’t Mr. M cKenna ask 
you what your name was and you said, “ Mr. 
Joseph” , and then Mr. M cKenna wrote “ Mr. 
Joseph, June 22, 1925, exhibited deed to him, 
default by Reade” . A. No, sir.

Q. Y ou  don ’t recall that? A . No, sir, I  did 
not.

Mr. P erk in s : That is all.
Mr. H a n n och : W e have heard about the 

deed. I  w ill call for  the production o f the 
deed.

Mr. P erk ins: I don ’t think we are re-
quired to  produce anything on a call of 
this kind. A  call for  evidence is to support 
an offer o f evidence on their part, if  they 
have offered evidence that we have a deed 
or intend to produce a deed and we deny 
it, then they have the right to call for  it, 
but when there is no evidence o f  any kind 
on their part, merely to call upon us to
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produce some document which we may or 
may not have, I do not think it proper.

The C ourt: The situation with respect 
to that deed is now that Mr. Perkins asked 
Mr. Joseph i f  Mr. M cKenna didn ’t exhibit 
to him the deed which had been executed 
by both Mr. M cKenna and his wife, and 
Mr. Joseph said no. There is nothing 
else to indicate that there is such a deed 
in existence.

Mr. H annoch : Other than Mr. B aron ’s 
general statement that Mr. M cKenna told  
him there was such a deed.

The C ourt: I  know.
Mr. H an n och : F or the time being I  w ill 

dispose o f these other witnesses and then 
discuss that.

W a l t e r  R ea d e , the com plainant, being duly 
sworn according to law, on his oath testified as 
fo llo w s :

Direct examination by Mr. H annoch :

Q. Mr. Reade, you are the com plainant in  this 
case? A. Yes, sir.

Q. A nd are the person who signed E xhibit C - l . 

A  Yes sir.
Q. W ere you ready and w illing to take title 

to  this property on May 25, 1925? A . Yes, sir. 
Q. A nd at all times subsequent to that? A .

Yes sir.
Q. A nd were you able to pay fo r  it in accord-

ance w ith the term s? A . Yes, sir.
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Q. W hy wasn’t the title  closed? A . Y ou  and 
Mr. B aron w ouldn ’t let me.

Q. That is as good an answer as any.

The C ou rt: I  think that is  a good an-
swer. Y ou  mean on advice o f  your 
counsel ?

The W itness: Yes, sir.

Q. W as this contract ever abandoned by you?
A. No, sir.

Mr. P erk ins: I  object.
Mr. H annoch : Probably that is a con -

clusion o f law.
The C ou rt: Strike it out.

20

Q. W here is this M cKenna property located?
A . It  is 50 feet o f land adjoin ing the present 
Broadw ay Theatre, Long Branch, and adjoining 
some land which I  own on the other side.

The C ou rt: Y ou  mean it lies between 
the tw o?

The W itness: Yes, sir.

Q. Y ou  also own the Broadw ay Theatre prop-
erty? A . Yes, sir. 30

Q. Or your com pany? A . Yes, sir.
Q. D id you ever order any plans made for  

im proving this property? A . Yes, sir.
Q. Mr. Cubberley is the architect? A . Yes, sir.
Q. A nd these plans that he has referred to are 

the plans that were ordered by you ? A . Yes, 
sir.

Q. D id you do  anything with respect to the 
mortgage loan on that property? A . Yes, sir.

40
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W alter Reade— Complainant— Direct.

Q. A nd did you arrange such loans?

Mr. P erk in s: That is w holly immaterial 
what this man’s financial arrangements 
are.

The C ou rt: I think it is m aterial in 
10 view o f the answer, which reads, “ There

was never any intention after June 22nd 
on Mr. Reade’s part to close the title 
until the market had taken a boom .”

Q. From  whom was that mortgage arranged? 
A . W hy, it was a building and loan com pany 
in Newark, the exact name I have forgotten, 
except I  did pay a fee to a party by the name o f 

2Q Ginsberg o f $500 to  secure the loan.

Mr. P erk in s: I ob ject to that.
The C ourt: So far as the payment o f 

the fee to anybody in connection with the 
loan is concerned is immaterial, and may 
be stricken out.

30

Q. The W arranty B uild ing and Loan, does that 
refresh your m em ory? A . Yes, sir, that is  the- 
name o f the company.

Q. A re you still ready and w illing to  take title 
to  this property? A. Yes, sir.

Mr. H annoch : Cross examine.
The C ourt: Mr. Cubberley, they are the 

bids which you received on this building?
Mr. Cubberley: I think that they were 

received by Mr. Reade. I  ordered them 
made.

Mr. H annoch : I offer as one exhibit six
40
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W alter Rende— Complainant— Cross.

bids referred to by Mr. Cubberley, the 
earliest being dated July 30th, 1925, and 
the latest August 20, 1925.

( Marked E xhibit C-9. )

Cross examination by Mr. Perkins:

Q. Mr. Reade, when did you first give instruc-
tions to anyone to  make a plan for the build ing? 
A. I had been in negotiation for  the purchase-------

The Court : No, that isn ’t the question.

A . (C ontinued) Oh, possibly fifteen— twenty days 
or four weeks previous to giving Mr. M cKenna 
a check fo r  $5,000.

Q. W hen did you first instruct anyone to make 
a search on that property? A . Possibly  six 
weeks before I gave Mr. M cKenna my check 
for $5,000.

Q. That is the same five? A . The same five; 
only one five.

Q. Now, you don ’t mean to tell the Court here 
that you are w illing  to take a deed for  the prop-
erty as described in the contract, do you? A . 
W ell, I don ’t know exactly what you mean by 
that.

Q. Just what I said. A. A s described in the 
contract ?

Q. Yes. A , It has been reported to me that 
there are some-------

Q. Y ou  are not answering my question. Y ou 
are just taking a little  excursion. A . I don ’t 
know exactly how to answer that.

Q. Then don ’t answer it. A . Repeat the 
question.
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W alter Reade— Complainant— Cross.

Mr. H annoch : That is all right, let it 
stand just the way it is.

Mr. Perk ins: I f  Mr. H annoch w ill get 
on the stand I  w ill examine them both at 
once.

Mr. H annoch : I  may have to  go on ;
I don ’t know.

Q. Y ou  mean to tell the Court that you are 
w illing to take the deed for  the property as de-
scribed in the contract? A . Yes.

Q. Then you waive any discrepancies that are
mentioned by Mr. Anglem an?

Mr. H annoch : I  object to that, i f  your 
H onor please.

Mr. Perk ins: W e have got to know 
where he is at.

Mr. H an n och : Yes, we w ill take it in 
accordance with the terms o f the contract.

The C ourt: H e has said that he would 
accept the deed for the property as de-
scribed in the contract.

Mr. H annoch : Described, yes.
The C ou rt: Now, Congressman Perkins 

asks him if  he is w illing to waive the 
objections w ith reference to the description 
which are raised by the title  company. 
I think it is a perfectly competent ques-
tion, but whether it is very m aterial or 
not I  do not know.

Mr. Perk ins: W e can ’t always get a 
very m aterial one, you k now ; we have got 
to get a little  one wedged in once in a 
while that isn ’t so very material.

40
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Q. I f  you don ’t know I w on ’t press it too far.
A. W ell, I  don ’t think it is very material. I 
think it  just laps over on some portion  that 
isn ’t quite so valuable. The description in front 
is accurate. The rear part isn ’t just according 
to the engineer’s survey I had made o f the rear, jp

Q. Y ou  received a report o f  the title com pany 
about the 25th o f M ay? A . I never received one.

Q. W hen Mr. B aron received one he received 
it for you ? A . Yes.

Q. D o you remember when you first ordered 
this bill o f com plaint to be filed? A . Yes, sir.

Q. W hen? A . W ell, I can ’t remember the exact 
date, except that I had been in constant com -
m unication with Mr. Hannoch, and he had told 
me about these continuous objections-------  op

Q. Y ou  are not answering my question. A . I  
am trying to.

The C o u rt : Just don ’t think aloud,
that is all.

A. It was im m ediately after a telephone com -
m unication with Mr. H annoch as the result of 
a real estate broker reporting to me that Mr. 
M cK enna had placed this property in his hands on 
for sale, and I reported to  K rem ar that I had 
a contract.

Q. F ix  the time. A. It is some time during 
the summer, possibly July, possibly in August, 
possibly the early part o f  September. It  was 
when it  was breaking down there.

Q. W hich is a wide possibility. A. It  is only 
about sixty days.

Q. July, August and September. A. N ot until 
the early part o f September. 40
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Q. A s a matter o f fact, do you know when 
the bill was filed? A . No, sir, I do not.

Q. W ell, the subpoena which was served upon 
the defendant appears to be dated on the 21st o f 
A ugust? A. W ell, that is the date then.

Q. W ell, w ill that help you to fix the time 
when you told your lawyer to go through? A. 
Yes, sir.

Q. H ow  much before was that? A . Tw o hours.
Q. So your lawyers were right on the job ?  A.

I  was right on the job  myself.
Q. Y ou  want us to know that when you told  

the lawyers to start a suit you told  them to 
start it right aw ay? A . Yes, sir, they did.

Q. A nd he did do that, d idn ’t he? A. I  don ’t 
20 know whether they did or not.

Q. Y ou  think it was within tw o hours? A . I  
know X recorded it w ithin two hours a fter that, 
and sent it to Freehold myself.

Q. W hat did you send to Freehold? A . A  
copy o f the contract with Mr. M cKenna.

Q. Y ou  m isunderstood me. I am not talking 
about the contract.

The C ou rt: H e is not technical on these 
tilings. He says he told Mr, H annoch to 
begin suit about that time.

The W itness: I told  Mr. Hannoch to 
commence suit for specific perform ance, and 
as per the instructions of Mr. H annoch, he 
told me to  have the contract recorded im -
mediately. I  know I assisted the local 
sheriff in locating Mr. M cKenna to serve 
him.

Mr. P erk in s : I guess he means the lis 
40 pendens.
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Q. A ccord ing  to your understanding, suit was 
instituted a very short time after you gave in-
structions? A . Yes.

Q. So you gave instructions for the institution 
o f this suit very shortly before the 21st o f August, 
1925? A . Yes, sir. j q

Q. Tell us what you personally did, not by 
counsel or solicitor, what you personally did after 
signing the contract, towards its perform ance?
A. A fter  the contract was executed with Mr. M c-
Kenna and m yself, I hounded Mr. B aron con -
stantly both through the mail and through tele-
phone com m unications in an effort to get him to 
hurry the title  com pany up so that I could pro-
ceed with the building-------

Q. I mean that question was directed to what 20 
you did as far as M cKenna was concerned. D id  
you see M cKenna after that? A . Yes, sir.

Q. W hen did you next see M cK enna after the 
signing o f the con tract? A . No, I guess I  am 
wrong. I don ’t believe I  ever did.

Q. A s a m atter o f fact, from  the 9th o f May, 
1925, until— this is the 17th o f June, 1926, you 
never saw Mr. M cKenna at all, did you ? A. I  
don ’t believe so.

Mr. P erk ins: That is all. 30

H e r b e r t  J. H a n n o c h ,  a witness produced on 
behalf o f the com plainant, being duly sworn 
according to law, on his oath, testified as fo llo w s :

The W itness: I  was first brought into 
this title for the purpose o f having a search 
ordered.
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The C ourt: Let it appear on the rec-
ord— —

The W itness: I am a member o f the 
bar.

The C ourt: A nd solicitor o f record in 
jlj this case.

The W itness: Yes. A nd I ordered a 
search, and the reports sometimes came 
direct to me and sometimes they came d i-
rect to Mr. Baron in New Y ork, who had 
forw arded the matter to me, and I did noth-
ing with the m atter excepting transmit 
these reports to him until Mr. B aron went 
to Europe. Mr. B aron told me something, 
and as a result o f what he told  me, I  con- 

20 tinued taking the matter up from  that point
on with the title com pany at Freehold— I 
am trying to keep out hearsay. I  then had 
a conversation with Mr. Reade during the 
month o f August, and as a result o f that 
conversation I sent a letter to Mr. M cKenna 
requesting a form al extension o f closing, 
there having been none in my flies beyond 
June 22nd, and I received it back with a 
letter from  Mr. M cKenna, which came back 

30 unsigned. I  w ill get the letter in a
minute. I then had another conversation 
with Mr. Reade-------

Mr. P erk in s: In  order that it be proper, 
just give us the letter that you sent.

The W itness: Y ou  have got the original 
o f  that.

Mr. P erk in s: W e w ill give it to  you.
The W itness: This is the letter I sent 

Mr. M cKenna dated August 18, 1925, and 
40 then I  received a reply from  McKenna,
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dated August 21, 1925, and the two pro-
posed stipulations attached to the letter o f 
August 21st, are the enclosures which I  
sent in my letter o f  August 18th. A fter  
the receipt o f Mr. M cKenna’s letter— as I 
recall, the letter came in in the afternoon—  -j q  
I had a conversation with Mr. Reade, and 
as a result o f  that conversation I im -
mediately drafted a bill for  specific per-
form ance and I don ’t recall now whether 
I sent it down by messenger to the clerk for  
filing, or whether I sent it to  the sergeant 
at arms at Newark for filing, and I im -
m ediately drew up a lis pendens, which I 
requested Mr. Reade to do something with, 
and I then issued process in the matter, and 20 
from  that time on I have proceeded with 
this cause, and I  have also been having 
conferences with the title com pany, en-
deavoring to clear up these questions.

(L etter o f  August 18, 1925, marked E x -
hibit C-10.)

(Letter o f A ugust 21, 1925, with two 
stipulations attached marked Exhibit C - l l . )  20

Cross examination by Mr. P erk in s :

Q. Mr. H annoch, the first com m unication, and 
the only com m unication that you ever had with 
Mr. M cKenna concerning the matter before the 
Court is your letter o f August 18, 1925, marked 
in evidence in the case? A . Yes, sir.

Q. W ill you please tell the Court the date o f  
the first connection with the search that you had? 40
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A . W ell, I can ’t tell you the exact date. I  know 
what I  did and I  w ill try to fix it.

Q. A pproxim ately— roughly. A . It  was sev-
eral weeks, as I recall it, prior to the date o f 
this contract. I had the adjoin ing property at 

< a  the same time, so I cannot fix the exact time 
o f it. I ordered an abstract of the title.

Q. D id you have before you the report o f the 
title  com pany Mr. Anglem an spoke o f that was 
made on the 25th o f May, 1925? A. W ell, I don ’t 
know whether I have or not. I  had a com plete 
report from  him which is a summing up o f all 
the previous reports, dated June 30th, which con-
tains his previous letters, and everything else.

Q. So that on June 30th you knew o f all the 
20 questions that were raised by Mr. Angleman, 

didn ’t y ou ? A . W ell, I don ’t think that I  had 
those reports for the purpose o f examination. I  
was sending them right to B aron ; I d idn ’t get 
them from  Baron until he went to Europe.

Q. H e went on the 25th o f Ju ly?  A . July, but 
I didn ’t examine any o f these reports then. I  
just sent them on to Baron.

Q. N ow, Anglem an said he made a report on 
the 25th o f May which set forth  the objections to 

30 the title? A. I f  I had sent it on to Baron, I 
never examined it myself. Y ou  see, there w^ere two 
pieces o f property somewhat sim ilar-------

Mr. P erk in s: That is all.
Mr. H annoch : Suppose I make my re-

quest fo r  the deed on the record. I re-
quest counsel to produce the deed that he 
referred to in his cross exam ination o f the 
witness Joseph.

40
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Colloquy of Counsel.

Mr. P erk ins: Counsel says that no such 
demand has ever been served upon him for 
any such deed, and furtherm ore, there is no 
evidence before the Court that there is 
such a deed existing sufficient to justify  a
man-------  20

The C ourt: D o you wish the Court to 
understand there is no such deed in ex-
istence?

Mr. P erk in s: Oh, no. I am entirely 
silent on the question. I don ’t think that 
under the circum stances they have a right 
to pry into the papers that we have. I 
w ouldn ’t tell the Court— I  don ’t think they 
have a right to ask us fo r  the production 
o f a paper that there is no evidence that it £0 
exists.

The C ou rt: Yes, they have a right to 
ask for  the production  o f it for this reason.
In  your answer you said you made tender 
o f  perform ance.

Mr. Perk ins: I  w ill take it all back. I 
w ill just produce it. I  produce warranty 
deed made and executed by Thomas P. M c-
Kenna and Sadie O. R. M cKenna, his wife, 
o f  Long Branch, to W alter Reade, which SO 
was executed and delivered apparently—  
pardon me— executed and acknowledged 
on the 18th o f June, 1925, and which is 
produced in response to the call o f the 
solicitor o f the com plainant, as being the 
deed which was tendered by Mr. M cK enna 
on the 22nd o f June, 1925.

Mr. H an n och : I offer that deed in evi-
dence.

40
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(M arked Exhibit C-12.)

The C ourt: I  suppose that eliminates 
the question o f the w ife ’s signature in the 
event o f  a decree.

Mr. H annoch : That is all.

(A t  this time the hearing was adjourned 
until 1 :45 P. M„ 1

A f t e r n o o n  Se s s io n .

Th o ma s  P. Mc K e n n a , the defendant, produced 
as a witness on his own behalf, being duly sworn 

*¿0 according to law, on his oath testified as fo llo w s :

D irect examination by Mr. Perkins:

Q. Y ou  are the defendant in the case? A . Yes, 
sir.

Q. A nd a member o f the B ar? A . Yes, sir.
Q. Mr. M cKenna, after the making and delivery 

o f  the contract, how many extensions were stipu-
lated for  by you? A . Three.

30 q . They are the three that are marked in evi-
dence? A. My recollection is three.

Q. B y the last stipulation it appears that the 
closing was adjourned until the 22nd day of 
June, 1925, at the same time and place provided 
in the contract? A . Yes, sir.

Q. Just previous to the 22nd o f June did some-
one speak to you about this m atter? A. Yes, sir.

Q. W ho was it?  A. Mr. Baron.
Q State to the Court the conversation? A. Mr.

40
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Baron asked me i f  I w ould give another extension, 
that he had to go away, and I told him no, I  would 
not. I said that “ A t the last extension you said 
you w ouldn ’t ask fo r  any more and we at that 
time both agreed that that should be the last 
extension” . H e said, “ Yes, I know it, but I have 
got to go to Cleveland” — or Cincinnati or some 
place— and lie said, “ I would like to have another 
extension as a personal favor” . I said, “ I can ’t 
grant it as a personal favor. This contract was 
closed with me at this reduced price upon Mr. 
Reade’s statement that I would be paid in cash 
the fu ll amount, and that later the cash was cut 
in half to $25,000,”  and I said, “ I have explained 
to you several times that I am losing valuable 
opportunities for  investment o f this money and 20 
that I w ill not grant any further adjournm ents” .
Mr. B aron said, “ W ell,”  he said, “ M cKenna, I 
don ’t think it makes any difference” . He says,
“ Mr. —  I am sure Mr. Reade can buy the property 
from  you later at a reduced price. Y ou have held 
it for over thirty years and you weren’t able to 
sell it” . I said, “ Be that as it may, I w on ’t grant 
any further extensions. Y ou can send somebody 
else down to close the title ; you don ’t have to be 
here” . 20

Q. W hat happened on the 22nd o f June, 1925?
A. The 22nd o f June this gentleman came into 
my office and said he was from  Mr. B aron ’s 
office. H e had tw o or three sheets o f paper with 
an extension typew ritten on them and asked me 
i f  I w ouldn ’t give an extension to him. I said,
“ I have told Mr. B aron I w ill not give any more 
extensions” . I said, “ A re you here as his repre-
sentative?”  H e said, “ Y es” . I said, “ W hat is 
your nam e?”  H e said, “ Josephs” . I said, “ Mr. 40
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Joseph, I  now tender to you  the deed and ex-
hibit to you the satisfaction o f the m ortgage that 
w as spoken of by Mr. Baron, and my tax certifi-
cates, and I demand closing of title,”  and I took 
the contract— I asked him what he could do about 

j q  it. H e said, “ I don ’t know anything about it. I 
came down to see whether you w ould give another 
extension,”  and I said, “ H ere is the contract, and 
I am noting onto it  the fact that you have ap-
peared and that the closing o f title is not per-
form ed, and I call a default on the closing o f the 
title  and exhibit to you the deed and these papers .

Q. A t that time did you make any w riting on 
your copy o f the contract? A. Yes, sir, I made 
that writing.

20 Q. Read it.

The C o u rt : Isn ’t that what he just read?

A. “ Mr. Joseph. June 22nd, 1925. Exhibited 
deed to him.s D efault by Reade.”  Initials, “ T. P. 
M cK ” .

Q. Now, Mr. M cKenna, when next after that 
event did you hear from  Mr. B aron or anyone 
else respecting the property? A. On about July

30 10th-
Q. W hat occurred? A. Mr. Baron came to my 

office and he said-------

Mr. H annocli: Ju ly  lOtli?

A . A bout that time, I w on ’t say precisely. H e 
said, “ I understand that you w ouldn ’t give my 
man an extension” . I said, “ No, I  told  you I 
w ouldn ’t grant any more extension,”  and he said, 
“ M y man says you exhibited— tendered to him 

40 certain papers, deed and other papers . I said,
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“ Y es” . H e said, “ May I look at them ?”  I said, 
“ Y es” . So I took out the bundle, the contract and 
deed, discharged m ortgage and a bundle o f tax 
certificates, and put them on the desk, and he 
looked at them.

Q. W as there any other conversation between 
you and Mr. B aron there about the matter then? 
A. No, sir.

Q. Now, from  that date which you say was on or 
about the lOtli o f  July, 1925, when did you next 
hear anything with reference to this contract? 
A. It was a letter that I  received from  Stein, 
Stein & H annoch about August 19th, or an article 
appearing in the Long Branch Record, I have 
forgotten which one first ; I think both about the 
same day.

Q. I show you E xhibit C.-10, being a letter ad-
dressed to you by Stein, Stein & Hannoch, dated 
August 19th, 1925, and ask you if  that is the 
letter you have just referred to? A. Yes, sir, 
that is the letter just referred to.

Q. Then between the 10th o f July, when you 
exhibited the papers to Mr. Baron that you had 
tendered on the 22nd day o f June, to the 18tli 
or 19tli o f August, did you hear from  anybody 
about this m atter at a ll?  A. N ot one word.

Q. In connection with the perform ance o f the 
contract? A. No, sir.

Mr. P erk ins: D id your H onor read that 
letter? It m ight be interesting just to see 
the cause o f that letter.

Q. W hen did you next hear about any question 
o f perform ance o f this contract? A . Service o f 
the subpoena.

10

20

20

40
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Q. N ow, which happened first, the reading of 
the newspaper or the talk about this specific per-
form ance suit, or the service o f  the subpoena? 
A. The reading o f the newspaper article occurred 
first, just a day or two before I  was served with 

ja  the subpoena.
Q. Is  that the article you referred to (exhibit-

ing clipping to w itness) ? A . Yes, sir.
Q. In  what paper and what date? A . Long 

Branch Record, date o f Saturday, August 22nd.
Q. There has been offered in evidence a letter 

written by you to Stein, Stein & H annoch, dated 
A ugust 21, 1925, and marked C -l l .  lYas that 
letter mailed by you or  not? A . Yes, sir, that 
letter was mailed by me.

20 Q. From  what post office? I  don ’t mean details, 
was it New Y ork  or Long B ranch? A . I  think it 
was New York.

Q. A nd to  them at N ewark? A . A t Newark, 
yes, sir.

Q. Can you tell by reference to the date whether 
it was mailed on August 21st? A . I t  is dated 
August 21st, and my opinion w ould be in my 
course o f business it  was mailed on that date.

Q. The newspaper article appeared on the
30 follow ing day? A. Yes, sir.

Q. Can you  tell what time, afternoon or m orn-
ing that this letter o f yours was m ailed?

Mr. P erk in s: M ay I  see the original bill 
fo r  a moment, your H onor?

A . I  can’t say as to time, but as the R ecord article 
is Saturday, August 22nd, this date o f A ugust 21st 
w ould be a Friday, so my opinion would be it

40
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was mailed at the close o f business on August 
21st.

Q. I  call your attention to th e . fact that the 
bill was filed with the Clerk in Chancery on 
August 21, 1925? A . Yes, sir.

Q. N ow, can you tell whether or not from  the ^a  
dates that are before you, whether the bill was 
filed on the same day that you returned the 
proposed stipulation to Stein, Stein & H annocli?

Mr. H an n ocli: A ccording to the records 
that is obvious.

Mr. Perk ins: It  is obvious.

A. I commented on that, I think, on the fact 
when I brought the matter to your office for atten- 
tion.

Q. W hat did you enclose in your letter o f 
A ugust 21st? A. I returned the two stipulations, 
proposed stipulations, which Stein, Stein & Han- 
noch ’s letter forw arded to me.

Q. Mr. M cKenna, when was the next time you 
heard anything concerning the contract by any-
body? A . A  telephone call from  Mr. Baron on 
August 14tli.

Q. W hat did he say and what did you say, i f  o q  
anything? A . Mr. Baron said that he went to 
E urope and was ovej* there all summer and that 
lie learned, when lie came back that a firm o f 
lawyers in Newark had brought litigation against 
me in regard to the Long Branch property; and 
it wasn’t authorized by him, and he had no know l-
edge o f it until he got back, and asked me if  I 
cou ldn ’t forget the litigation, and i f  I w ouldn ’t 
go through with the contract. I said, “ No, my 
position is exactly the same as when I talked to 40
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you over the telephone on June 20th ; I can ’t close 
on this contract” . I told him that the conditions 
at Long Branch had changed, there was a large 
enhancement o f  values o f property in the mean-
time.

j q  Q. Mr. M cKenna, after the 22nd o f June, 1925, 
the time you tendered the deed, did you do any-
thing with reference to the disposition o f the prop -
erty to others? A. Yes, sir.

Q. Please state to the Court what, i f  anything?

Mr. H an n och : I suppose that I may ob-
ject to that, your H onor, as im m aterial to 
this issue?

The C ourt: No, I think it is material, 
op just as m aterial as your testim ony with

reference to what your client did.
Mr. H an n och : I suppose that is right, in 

view o f that issue. A ll right.

A. R ight after this, I saw all the other brokers 
in Long Branch and wrote some o f them letters 
also, placing the property again in their hands for 
sale. I had several o f them call upon me.

Q. D o you recall seeing Mr. Anglem an any time 
30 around July, 1925? A . Yes, sir.

Q. Can you fix about the date? A. Yes, sir, 
it was on a Saturday, about the 1st o f July.

Q. H ow  did it happen that you saw Anglem an? 
A . I went down to F reehold ; I had a number o f 
matters at Freehold at that time, and generally 
went there on Saturday, and I went in to see Joe 
M cDerm ott. Joe M cDerm ott is County Clerk, and 
generally in the office opposite the Court House, 
which is also the office o f  the M onmouth Title

41)
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Company. I went in, and this gentleman, Mr. 
Anglem an— w hile I was there Mr. Anglem an said, 
“ Y ou  are just the man I wanted to see” . A nd 
then he started some conversation about this 
matter.

Q. H ad you ever spoken to Mr. Anglem an about jn  
this matter before that? A. Never did.

Q. Or about the exam ination o f the title? A.
N or about the exam ination o f the title ; I didn ’t 
even know he knew anything about it.

Q. W ho opened the conversation between you 
and Anglem an? A. Mr. Angleman.

Q. D id you have any papers in your possession 
that day with reference to the property? A . Yes, 
sir.

Q. W hat were they? A. I had my bundle o f tax 20 
certificates and the discharge o f the m ortgage on 
this property, and I was going to speak to Mr. 
M cKenna about the discharge o f the mortgage, 
and that is why I went in.

Q. Mr. M cDerm ott, is he officially connected 
with the title com pany? A . H e is County Clerk, 
and over in the County Clerk’s office in talking 
about the discharge o f the m ortgage they referred 
me to Mr. M cDerm ott.

Q. D id that have any connection with the pro- 30 
posed passage o f the title? A. None whatever. 
W hen we arranged for  the passing o f title, I had 
arranged with Mr. B aron  that i f  this m ortgage 
was not satisfactorily  cancelled at the time o f 
closing title on May 25tli, or i f  the tax certificates, 
tax matters were not satisfactorily  disposed o f to 
his satisfaction at that time, that he could retain 
so much o f the purchase money until it was done.

Q. W ell, as a m atter o f fact, do you know that
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it is custom ary? A. H e said it was entirely satis-
factory, that that was the practice. So that the 
title not having closed on June 22nd, I  was down 
in Freehold, so then I was going to have the tax 
certificates cancelled o f record.

10 Q. H id you afterwards receive inform ation 
about an offer to sell the property on the part of 
Mr. Reade? A . Yes, sir.

Q. D o  you know whether or not the boom 
struck Long Branch about that tim e? A. Yes, 
sir, it struck Long B ran di about August 10th.

Q. W hat year? A. 1925.
Q. H ave you knowledge o f values in Long 

B ranch? A. Yes, sir.
Q. F o r  how long have you been a real estate 

20 owner here? A. I have been a real estate owner 
here fo r  upwards o f thirty years, having owned 
this property fo r  nearly thirty years, and owned 
a great deal o f property here.

Q. W hat can you tell us w ith reference to the 
increase in values here? A. W ell, the values on 
Broadw ay have increased from  two to three hun-
dred per cent, in the last year and thereabouts, 
from  August 10, 1925, to the present time.

Q. W as there any rapid rise up to August or 
30 August 10th? A . Yes, sir.

Q. Y ou  don ’t get my question. Previous to that 
was there any boom  here? A. N o, sir.

Q. W hen did the boom  start? * A . It was about 
August 10, 1925.

Q:. The increase in value has taken place before 
or after August 10th? A. It took place about 
August 10th up to the present time.

Mr. Perk ins: Cross examine.40
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Cross examination by Mr. H annoch:

Q. W hen did the boom boom ? A. The boom, as 
we speak o f it, was about August 10th, from  that 
time until the 1st o f November, 1925.

Q. B efore  it stopped? A. No, it hasn’t stopped, j a  
and values are still— it isn ’t as active a market as 
it was during those two or three months, but 
prices have been changed.

Q. There was lots o f speculation going on, was 
there not, at that tim e in A ugust? A. Yes, sir, 
it started at that time.

Q. A nd you participated in that by offering this 
property to other brokers, you say? A. Yes, sir.

Q. A t what price? A. The price was about 
1100,000 to $125,000. 20

Q. Now, I may not have understood you cor-
rectly, but you went down to Freehold without 
any idea o f seeing Mr. Angleman about this title?
A. Yes, sir.

Q. Y ou  had all the papers relating to this title 
with you? A. No, sir.

Q. A  part o f the papers relating to the ques-
tions in the title  which Mr. Baron had raised 
with you? A . No, sir, Mr. Baron hadn’t raised 
am r questions in the title, but what we had dis- 
posed o f in my conference with Mr. Baron.

Q. D o I understand that Mr. Baron never raised 
with you any questions about the title to this 
property? A. No, sir, he raised no questions in 
regard to the title.

Q. Just what questions did he raise? A. He 
raised the question first with regard to the de-
scription.

Q. W hat other one? A. One minute. Just one
40
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at a time. A nd I pointed out to him that the 
description as contained in the contract covered 
all the property between the monuments men-
tioned in the description and that any overlapping 
o f Mr. Van N ote’s property, was not w ithin the 

10 property which was to be conveyed to him, and 
that the description was entirely complete as to 
all that was to be covered by the sale, and 
the mere fact that the distances between the 
monuments named in the description might have 
been different by a foo t or two did not change 
the correctness o f  the description fo r  the purposes 
o f the contract.

Q. D o you recall when that conversation took 
place? A. Yes, sir, that conversation took place 

20 about between the 5th and 10th o f June, and lie 
had a letter from  the Monmouth Title Company, 
dated June 5th, is my recollection, and we dis-
cussed the points in that letter.

Q. And do you remember going over the letter 
with him ? A . Yes, sir.

Q. W liat other questions were disposed of, do 
you know, or were discussed? A. There was a 
question of the m ortgage o f $12,000 held— given 
by me to Levine & Meyer. That was open o f 
record. I showed him a discharge o f the m ort-
gage, as he stated this morning, and the acknow l-
edgment had not been taken, and I told him-------

Q. H ad not been taken at that time? A. It had 
not been acknowledged, and I told him that I 
Would get it acknowledged, if  it was necessary, but 
I thought probably the County Clerk or Mr. M c-
Derm ott could arrange for the cancellation o f 
the mortgage without that, but I said, “ I f  it isn ’t 

40 properly cancelled at the time o f the closing of
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title, yon can retain the amount o f  it  but o f the 
closing.”

Q. W hen did you get it acknowledged? A. I 
got it acknowledged in July.

Q:. W ho took the acknowledgm ent? A. I f  you 
w ill let me-------

Q. I haven’t got it?  A. It was acknowledged 
on July 29, 1925.

Q. M ay I just see it for a moment? D o you 
know who the clerk is who took this acknowledg-
ment, Anna Pariser? A. I know the general loca-
tion o f her office, I don ’t know her personally.

Q. W here is the general location o f her office? 
A . In the theatrical district around 45th Street. 
Some friends o f Mr. Levine took me to some office 
there where he was known to  the notary, and he 
had it acknoAvledged before her.

Q. W ere you there while it was being done? A. 
Yes, sir.

Q. You want us to understand that on the 29th 
o f July, 1925, you were present in the office of 
Anna Pariser and that Jacob Meyers and Benja-
min A. Levine were there, and acknowledged this 
instrum ent? A . Yes, sir, and that was the cause 
o f my going there.

Q. Now, then, you went over to Mr. M cD er-
mott—  A. D o you want me to finish the different 
points?

Q. I was going to take them up( with you. D id 
you follow  up this question o f the m ortgage that 
you have referred to and the way it was disposed 
o f was the w ay you have indicated it to ns? A. I 
haven’t said how it was disposed of.

Q. H ow  was it disposed o f?  A. It was disposed 
of by getting Mr. Levine and Mr. M eyer together,
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and by getting them to reacknowledge this m ort-
gage which they had passed over to me when they 
passed this property back to me— the acknowledg-
ment was apparently overlooked, and I got them 
to reacknowledge it, and we had it cancelled.

10 Q- W hat was the occasion o f going to see Mr. 
M cD erm ott? A. I went into the County Clerk’s 
office with this satisfaction o f the m ortgage in 
my hand about July 1st, and I wanted to know 
i f  the County Clerk’s office would not cancel the 
m ortgage without having to have the discharge 
acknowledged. I had taken this up w ith Mr. 
B aron and Mr. B aron said that they probably 
would, but the County Clerk told me that i f  I 
had the m ortgage itself together with a discharge 

20 for even though it wasn’t acknowledged, they 
w ould cancel it. I said, “ I cannot find the orig -
inal m ortgage.”  W ell, they said— the young man 
in the County Clerk’s office said that he had no 
authority, but I might see Mr. M cDerm ott, so I 
went across the street to see Mr. M cDerm ott. 
That is how I came to go over there.

Q. H ow  did you and Mr. B aron in your talk 
dispose o f the matters o f the tax bills? A. I 

gg showed him my large bundle o f tax certificates, 
and I said, “ D o you want me to have them can-
celled before the closing, or deliver them at the 
closing?”  H e said, “ W hy, it is entirely proper 
to deliver them at the time o f closing.”  I said, 
“ I f  there is any tax claim s that then remain open, 
why, you could retain the amount o f them.”  He 
said, “ That is custom ary.”

Q. W hen did you record all you had o f record? 
A . W hy, when I commenced to resell the prop- 

10 ertv about Ju ly  1st.
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Q. D id yon cancel the tax certificates about the 
same tim e? A. It was during the month o f July.

Q. So it was the same time that you placed the 
discharge o f m ortgage on record? A. No, it was 
before the discharge o f mortgage was placed on 
record. in

Q. Y ou do think that you first had to place 
them on record? A. No, I didn ’t place them on 
record at that time, because I didn ’t know 
whether I had some o f them or not, but it seemed 
that they had to be cancelled in the tax office 
here in Long Branch.

Q. D o you know approxim ately how many of 
them are still open and pending, yourself? A.
Yes, sir, there is none o f them outstanding.

Q. Mr. Anglem an is w rong when he says that :S*P 
there are? A . I am sure that there is none out-
standing.

•Q;. W hat other questions o f  title were discussed 
by you and Mr. B aron? A. W hen I sold the prop-
erty to Meyer and Levine, I was to subordinate 
a m ortgage which was referred to in the papers, 
and they never went through with the transaction ; 
they d idn ’t build the building, they never got the 
prior m ortgage and therefore there was no second

<>(i
m ortgage to be subordinated. I explained that to "  
him. There was a m ortgage given to me which 
was open o f record, and he said that that was one 
o f the questions raised by the title company, so I 
said, “ W ell, that is the mortgage, and my title 
and doesn’t require it.”  H e said, “ W ell, that is 
quite self-evident.”

Q. W asn ’t all that the title com pany wanted 
was to have a form al election by you that this 
mortgage should merge with your legal title? A. 40
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Yes, sir, and I remember that I said that the 
mere fact that I had signed the contract, a con-
tract agreeing to sell the property free and clear, 
was the best evidence I would exercise my elec-
tion. Then there was the question o f the right of 
way, which was referred to in the deed o f Levine 
and Meyer, and they reconveyed the property back 
to me including the right o f way, and he also 
said that that was self-evident; there was nothing 
further open.

Q. W ere there any other questions that you dis-
cussed? A. No, sir, no other questions, not that 
I recall.

Q. H ow  about the Herbert— outstanding H er-
bert interest? A. The outstanding Herbert inter-
est was never discussed with me at that time.

Q. A t any tim e? A. N ot until I was down to 
Freehold.

Q. Mr. Anglem an then discussed it?  A . Mr. 
Anglem an said this, he said that he wanted to get 
an affidavit that this property had been in the 
possession o f the H erberts and m yself for up-
wards o f sixty years, and he said in going “ I was 
thinking o f going to get an affidavit from  Ben 
M orris.”  I said, “ W ell, George G off knows about 
the people.”  H e said, “ Could you get an affidavit 
from  George G off?”  I said, “ No, I said this mat-
ter was com pletely defaulted on June 22nd, and I 
am not going to participate in any discussion 
about the title.”

Q. Y ou  told that to Mr. Anglem an at that tim e? 
A. Mr. Anglem an, he said then he w ould write 
a letter to Mr. Goff.

Q. D o I understand that Mr. Baron then never

40
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told you anything about this outstanding H er-
bert interest? A. N o, sir.

Q. D id you ever tell Mr. Baron that the F idelity  
had guaranteed this title? A. Yes, sir.

Q. W hen did you tell him that? A. I told Mr. 
Baron that along in about— shortly after we had 
made the contract, we were talking about the 
delays o f the title search, and I said the F idelity  
had guaranteed my title.

Q, H ow  many years before? A. About ten 
years before, and he took down the number o f 
the title policy. H e said, “ I f  the Monmouth Title 
doesn’t get a jum p on them, I w ill go over and 
get the F idelity .”

Q. That was discussed, that fact that the F idel-
ity  had issued a title policy? A. Yes, sir.

Q. D o you still insist that the Herbert situa-
tion was never discussed by Mr. Baron and you? 
A. No, sir.

Q. So the only questions you knew about the 
title are the ones you have—  A. I f  that covers 
all the questions in that letter o f June 5th, if  
there are any other questions in that letter, we 
discussed them.

Q. That letter appears to be signed by Mr. 
Anglem an, do you notice that? A. No, sir.

Q. That is the gentleman whom you didn ’t 
understand knew anything about this title?

Mr. P erk ins: I object. H e didn ’t say 
any such thing as that.

Mr. H annoch : W hat did he say?
Mr. P erk in s: That is on the record.

Q. D id you not tell us that when you saw Mr. 
Angleman, you spoke to him in words to this
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effect, that this is the first time I ever knew you 
had anything to do with this report? A . N o, I 
never said anything o f the kind.

The C ourt: No, no.

10
A. W hen I came to Mr. B aron ’s office, he had 
a letter from  the Monmouth T itle Company which 
he recapitulated to me some o f the objections in 
the letter. I d idn ’t receive the letter.

Q. W hat were Mr. B aron ’s reasons for  wanting 
to adjourn this title  from  week to week?

Mr. P erk in s: I o b je c t ; that is purely a 
question o f Mr. B aron ’s psychology.

20 Q. W hat did Mr. Baron say to you?

Mr. Perkins: That is different.

Q. W hy did Mr. Baron say he wanted to ad-
journ this title from  week to  week? A. The first 
adjournm ent was because he was closing some 
other matter fo r  Mr. Reade— my recollection is, 
on the— either at Plainfield or Perth Am boy, and 
that he was not able to take care o f  this matter

« a  at that time, and another reason was that he was 
a referee here in New Y ork, in some reference 
matter in New York, that conflicted with the date, 
and asked me for an extension, and on June 20tli, 
lie had to go to Ohio and asked for an extension.

Q. W eren ’t these extensions requested for the 
purpose o f enabling him to clear up all these 
questions which were being raised in the title? A. 
Never was reported to me.

Q. Never was stated to you by Mr. B aron? A.
40 N o, sir.
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Q. H e gave no other reason for w anting these 
adjournm ents excepting those you have stated 
here? A . Yes, my recollection is that for  the date 
o f M ay 25th, that he had sent the papers over to 
a firm o f lawyers in Newark, and they were to pre-
pare the bond and m ortgage and they hadn’t sent j q  
the papers over to him. That was— I think that 
was the adjournm ent from  the date o f May 25th 
to some other date. W hat was the date after 
that?

Q. June 1st? A . That was the reason fo r  the 
adjournm ent from  May 25th to June 1st.

Q. Now, this tender that you have referred to 
as having been made to Mr. Joseph, how on June 
22nd, had you arranged to cancel the Levine and 
Meyers m ortgage? A . B y delivering at the time g() 
o f closing, the discharge o f the mortgage, i f  they 
considered it satisfactory, and i f  not, they should 
retain the am ount o f  that m ortgage out o f  the 
purchase money.

Q. N ow, the discharge was not at that time 
acknow ledged? A . No, sir, it was not acknow l-
edged.

Q. A nd you suggested to them that they w ith-
hold the am ount o f that m ortgage plus interest 
on it?  A . N o, sir, I  d idn ’t suggest it, I brought 30 
this mortgage, the question o f the discharge o f 
this mortgage, to Mr. B aron ’s attention in May, 
and he said it was always custom ary to retain 
the am ount o f any encumbrance out o f the pur-
chase money.

Q. There apparently was open o f record a 
$12,000 m ortgage dated the 1st o f December, 1910.
H ow  much did you want them to  keep out o f this 
purchase price until that m ortgage was can -
celled? A. W hatever Mr. Baron thought was 40
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necessary to protect him on that mortgage. I 
showed him a discharge, and there was no ques-
tion about the fact that the m ortgage was not a 
valid lien against the property, it  was only a 
question o f getting the acknowledgment, and I

IQ gave him permission to retain the fu ll amount of 
the mortgage, if  he wanted to.

Mr. H an n och : I  offer discharge o f m ort-
gage, Levine and Meyers, to M cKenna, re-
corded— dated Ju ly  12, 1911.

Mr. P erk in s: Y our H onor w ill note it is 
dated 1911.

Mr. H annoch : Recorded in book 11 o f 
discharges o f mortgages, page 21.

20
(M arked E xhibit 0-13.)

The W itness: I did the same about tax 
claims.

Q. A nd the deed you tendered to them is the 
deed which we now have offered in evidence, E x -
hibit C-12? A . Yes, sir. I m ight say that the 
paper you sent over to Mr. Ginen-------

30 The C ourt: Mr. M cKenna, this contract 
provides for the payment o f $5,000 to you 
at the time o f signing it, and I understand 
it was paid?

The W itness: Yes, sir.
The C o u rt : I understand also that you 

say on the 20th o f June, you told Mr. Baron 
that the 22nd was the last date for  settle-
ment, that settlement had to be made on

40
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that day, or words to fhat effect? That is 
correct?

The W itn ess : No, he sim ply asked me if  
I would give another extension from  the 
22nd o f June, and I told  him I would not.

The C ou rt: There was nothing further 
said except that you w ouldn ’t give any fu r-
ther extension?

The W itness: Yes, we had the conver-
sation— he personally had told Reade he 
was paying me too much for  the property 
and he said it really didn ’t make any d if-
ference if  Reade went through with the title 
or  not, that he was sure he could buy it 
from  me fo r  less money later.

The C o u rt : That was the last conver-
sation until after his return from  E urope?

The W itn ess : No, I had a conversation 
with him about Ju ly  10th. H e came down 
and said that Mr. Joseph o f his office told 
him on his return from  Ohio that I  had 
tendered to him some papers, and he would 
like to see them. I  said, “ A ll right, here 
they are.”

The C ou rt : There was nothing said 
then about the deal being on or o ff?

The W itness: N o, sir, he didn ’t ask me 
for any extension. There was nothing said 
about that further than what I  am just 
saying.

The C o u rt : D id you ever offer to return 
the $5,000?

The W itness: No, sir.

Q. Y ou  stated to us that you were a member o f
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the bar, Mr. M cKenna. O f what bar? A. New 
J  ersey.

Q. Y ou  have been reinstated in New Jersey?

Mr. P erk in s: I object to that.
IQ The W itness: No.

Mr. P erk in s: That is absolutely im -
proper.

The C ourt: H e says he is a member o f 
the bar. I don ’t know o f anything else. 
This is cross examination. He has got a 
right to ask him any questions which may 
affect his credibility, i f  he wants to.

Mr. Perk ins: That is a member o f the 
bar. Now, his next question had an impli- 

20 cation not based on any evidence in this
case. This is very much like the question 
“ have you stopped doing so and so” ?

•
Q. W ere you not disbarred from  practice in 

New Jersey, Mr. M cKenna? A . There was an 
order restraining me from  practice until those 
proceedings were disposed of, and the proceedings 
were disposed of, and I am entirely free from  
them.

30
The C ou rt: There is no restraint on your 

practicing now ?
The W itn ess : No, sir.

Q. Y ou were disbarred from  the practice o f law 
in the State o f New Y ork? A . The same p ro -
ceedings brought over there, and the same pro-
ceedings are pending over there.

Q. Pending? A . Yes, sir, we have appealed to 
10 the Court o f Appeals, the same as we did here.
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Q. Is there not now in effect in New Y ork  a 
decree entered in the New Y ork  Supreme Court 
on February 6, 1925, restraining you from  the 
practice o f law  in New Y ork ? A. Yes, sir.

Q. That decree is still in effect? A. No, sir 
we have an in junction  against the effect o f the 
decree while we carried on the proceedings in the 
Court o f Appeals.

Q. Those proceedings are still pending in the 
Court o f A ppeals? A. I don ’t know whether they 
are strictly  pending or not. The Court, as I un-
derstood it, made an intim ation that they w ouldn ’t 
go into the question, in effect, relegated us back 
to the A ppellate Division.

Q. Y our appeal was dism issed? A . I don ’t 
know whether it was form ally  dismissed or not. i»0 
Mr. Benedict told  me that seemed to be the dis-
position o f the Court at that time.

Q. Y ou  don ’t know whether a form al order was 
made dism issing that or not? A. I don ’t know 
whether it was or not.

Q. W hat do I understand you say the situation 
is in New Jersey? A . The situation in New Jer-
sey is that I am entirely free o f that claim  in 
New Jersey. The opinion o f the Court, I w ill 
get it fo r  you. 20

Q. A re you certain that there was an appeal 
taken to the Court o f  Appeals, or did you not say, 
or in effect, all you were permitted to do was to 
file an exception to the report? A. No, I w ill 
give you the opinion.

Q. Just what papers are they? I suppose the 
records w ould speak for themselves. A. Let us 
get it straight now.

40
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Mr. Perkins: Put them in. W e don ’t 
object to anything.

The C ou rt: I f  you want to offer the file, 
offer it.

Mr. H annoch : It is an enormous file.
10 The C ourt: I can ’t help it.

Mr. H annoch : May I put it this w ay: 
offering them in evidence, I may have to 
leave them there. May I ask you to take 
jud icia l notice o f the records o f the Su-
preme Court?

The C ourt: Y ou  can offer them in evi-
dence, i f  you want to, and I w ill examine 
any part o f the files to which my attention 
is called.

20 Mr. H annoch : A ll right, I  w ill do it
that way. I offer the file in the case en-
titled “ In  the matter o f the application for  
a rule to show cause why Thomas P. M c-
Kenna should not be disbarred. F ile  No. 
7903.”

(F ile  returned to Clerk o f Supreme 
Court and not marked in evidence.)

30 Mr. Perkins: Now, I am going to object
to that. I don ’t think this is proper. He 
has a right to cross examine on the question 
o f credibility, and— but he has never been 
indicted, this isn ’t a question o f conviction.

The C ourt: I am going to permit Mr. 
M cKenna to explain this, if  he wants to.

The W itness: W e filed exceptions, and 
the exceptions were disposed of, and the 
opinion is right there. It  is a short

40
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piece o f  paper, not over half a sheet 
long.

Q. Suppose you pick it out? A . (W itness 
leaves the witness stand .) W ell, you haven’t 
got them all here. Y ou have got the excep-
tions to the report, the exceptions which we 
filed.

Q. I never saw them until a few  minutes ago? 
A. I have got a certified copy o f it here.

The C ourt: Y ou r statement is that 
so* fa r  as the proceedings in New Jer-
sey, that you are out o f it, and that 
you  have been restored to practice, is that 
correct?

The W itn ess: Yes, sir.
The C o u rt : W ere you ever suspended 

from  practice except during the pendency 
o f the proceedings?

The W itness: Just during the pendency 
o f the proceedings.

The C o u rt : A t the close o f the pro-
ceedings were you restored to your form er 
position at the bar?

The W itn ess : Yes, sir.
(D iscussion  off the record.)
The W itn ess: W e filed exceptions to 

that and upon that we were successful 
in the matter o f  reinstatement.

Q. Subsequent to that order? A. Yes, sir.
Q. I call your attention to the fact that the 

matter o f  your New Y ork  proceedings are re-
ported in V olum e 211, App. Div. Reports, page 
646? A. Yes, sir.
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Q. A nd that was affirmed by the Court o f 
Appeals subsequently? A. I don ’t know that 
it has been affirmed by the Court o f Appeals, 
wrhether the proceedings have progressed that 
far.

jq  Mr. H annoch : I think that is all.

Redirect examination by Mr. P erk ins :

Q. W as the same matter involved in both 
m atters? A . Yes, sir, the same matter.

Q. Mr. M cKenna, by the way, previous to the 
payment o f anything on account o f  this pontract, 
had Mr. Reade had a search o f that property 
made? A. Yes, sir.

Q. H ad there been a conversation about pay-
ment o f $5,000 previous to m aking the search? 
A. Yes, sir.

Q. Between whom ? A. Between Mr. Reade 
and m yself and Mr. Baron and myself.

Q. W hat was said? A. Mr. Reade said he 
w ould pay $50,000 fo r  the property, and first, 
he had asked me what I would take fo r  the 
property. I said, $60,000. He said he would 
give me $50,000 all cash, and pay $5,000 down, 

30 and finally I  agreed to  accept the $50,000, pro-
viding it was all paid in cash. H e then said: 
“ Go over and see m y lawyer, Mr. Baron, and 
prepare a contract.”  So we then made an ap-
pointm ent with Mr. Baron, and I brought up 
to Mr. Baron my deed, and Mr. Baron said that 
Mr. Reade had sent word about closing on 
this sale with me and to pay $5,000 to me. He 
s a id : “ Mr. M cKenna, upon reflection, we don ’t 
want to  pay you $5,000. I can ’t let Mr. Reade 

40 pay $5,000 to anybody on the closing o f a con-



101

Thomas P. M cKenna— Defendant— Re-direct.

tract.”  H e s a id : “ W e don ’t know if you own 
the property,”  and he sa y s: “ I w ill recom -
mend to Mr. Reade that he put $5,000 in the 
bank to hold as security until we ascertain 
whether you own the property.”  I said I 
w ouldn ’ t sign any such contract as that. I sa id : -jo 
“ Y ou might get the $5,000 tied up in the bank 
and the property tied by recording the con -
tract.”  So I said I w ouldn ’t enter into any 
such arrangement. Now, I  sa id : “ Y ou go and 
examine the title, and when you are satisfied 
then talk to me.”  W ell, he sa id : “ That is a 
good suggestion. W e w ill have the title ex-
amined,”  and he sa y s : “ I f  it then turns out 
that you have good title  to the property, we 
w ill then close the sale.”  On about the first LM) 
week in May Mr. B aron called me up and he 
said he had received the search and that I had 
title to the property and wanted to know i f  I 
would com e up to his office. So I went up to 
his office, and he said that he had received the 
search, showed me the search— I didn ’t examine 
it showed it to me that he had received the 
search, that I  had good title  to the property, 
and he sa id : “ I want to have my friends in
Newark------- ”  he said, “ I am not a New Jersey 30
lawyer, and I would like to have them pre-
pare the papers,”  and he said “ instead o f clos-
ing title, I would like to have a contract for  
thirty days. W e w ill pay you the $5,000, with 
a contract fo r  th irty days while they prepare 
the papers.”  I  sa id : “ A ll right, under those 
circumstances, I w ill do that.”  H e sa id : “ I 
w ill take the m atter up with Mr. Reade.”  So, 
in a few  days Mr. Reade called me on the tele-
phone, and said Mr. Baron has notified him that 40

Mew Jersey State Library
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they had gotten the title  search in and that I 
had a good title to the property, and w ould like 
to have me take lunch with him. I said I  didn ’t 
care to take lunch, but I w ill come up. I  went 
up to Mr. Reade’s office. I  think it was on May 

10 6, 1925, and he sa id : “ Now, Tom, under our
original arrangement, I was to  pay you $50,000 
in cash,”  and he said, “ I have been buying a 
theatre here on 34th Street,”  he said, “ and 1 
have been using up a great deal o f my m oney,” 
and he said, “ if you don ’t mind, I would like to 
pay $25,000, and a m ortgage fo r  $25,000,”  and 
he said, “ we w ill close prom ptly.”  And after 
a little discussion, I sa id : “ A ll right, I  w ill do 
that,”  and he sat down and dictated a memoran- 

20 dum to his stenographer o f our arrangement, and 
sa id : “ I  w ill send this Memorandum over to  
Mr. Baron. Y ou go over to Mr. B aron ’s now 
and close the contract.”  In  a day or two Mr. 
Baron called me up and stated that lie had re-
ceived this memorandum from  Mr. Reade, and 
was ready to close the contract. So I came up 
to his office with my papers and he prepared 
the contract which is in evidence.

Q. The contract was dated May 9th, and pro- 
30 vides for  its closing on the 25th? A. The 25th 

o f May.
Q. I show you what appears to be a carbon 

copy o f a letter dated May 6, 1925, addressed 
to Saul J. Baron and signed “ W alter” ? A . Yes, 
sir.

Q. Is that a copy o f the letter which was sent? 
A. Yes, sir, that is the copy  o f the letter I have 
just referred to, and it is a carbon copy o f the 
same letter.

40
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Mr. Perkins : I  call the Court’s atten-
tion to the last part particu larly : “ I am 
also enclosing abstract o f title which you 
sent me to read, and I wish you would 
prepare the papers, as we can close any 
time this afternoon or tom orrow  morning, jO 
if  possible.”

(M arked E xhibit D-3.)

Q. In  this last paragraph o f Mr. W alter 
Reade’s letter to Mr. Baron, dated May 6, 1925, 
which letter has been marked Exhibit D-3, and 
sa y s : “ I  am also enclosing abstract o f title 
which you sent me to read, and I wish you 
would prepare the papers so we can close any 
time this afternoon or tom orrow  morning, i f  pos-
sible. Please ca ll Mr. M cKenna on the ’phone 
as soon as you receive this note.”  I call your 
attention to those paragraphs. W hat, i f  any-
thing, was said about im mediately closing the 
title? A . W ell, it was supposed that the title 
would be closed immediately.

The C ou rt: H ow  is that material, Con-
gressman, inasmuch as there was after- ^  
wards a contract made which provided for 
closing on the 25th?

Mr. P erk in s : I think in this respect, 
the circum stances surrounding the mak-
ing o f the contract m ay show that time 
was o f the essence, while the contract it -
self m ay not specifically say time is o f 
the essence.

The C o u rt : The circumstances sur-
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rounding it may have some bearing on 
it.

Mr. P erk ins: I f  it has bearing upon 
it, then it w ould be material.

The C ou rt: I do not think that any- 
¿0 thing that took place before the sign-

ing o f the contract took place, which 
would, in effect, fix a time different from  
that fixed in the contract, would be ad-
missible.

Mr. Perk ins: I  agree fu lly  with your 
H onor, and the purpose o f  the question 
was not to alter or amend the contract,

• but to show the surrounding circum stances 
which might indicate that the time o f 

21) closing was to be the time o f closing and
essential.

The W itness: W ill I  answer that?

Q. Yes.

The C ourt: W hat is the question?

Q. W hat, i f  anything, was said between you 
and Mr. Reade with respect to the im portance 
o f closing at the time fixed in the contract?

30 Mr. H an n och : I object to that.
The C o u rt : Objection sustained. It 

doesn’t make any difference, Congressman, 
what was said, because the date o f closing 
was fixed as the 25th o f May, and time 
was not made o f the essence by the con-
tract, and even that time was extended.

Q. Mr. M cKenna, was there any conversation
between you and Mr. Reade with reference to
the im portance o f your getting the money at any 

40 particular tim e?
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Mr. H annoch : I  object to that as being 
immaterial.

The C ou rt: I  don ’t know.

A. Yes, sir.
Q. W ill you please state what it was? A. I 

told Mr. Reade that I  had an opportunity to buy 10 
some property in New York, adjoin ing property 
to mine, on 88th Street, and that I wunted the 
matter closed im m ediately for  that purpose, 
otherwise I  w ould lose that opportunity.

Mr. P erk in s: That is all.
Mr. H an n och : That is all.

W i l l ia m  P. K ir s c h , a witness produced on be- op 
half o f  the defendant, being duly sworn, accord-
ing to law, on his oath, testified as fo llo w s :

D irect examination by Mr. P erk ins:

Q. W hat is your business? A. Real estate.
Q. W here do you live? A. H ollyw ood Avenue, 

W est End.

Q. W here is your business conducted? A . 53 
Raritan Avenue, W est End.

DUÍQ. H ow  long  have you been engaged in 
ness? A. Three years.

Q. D o you know the value o f property in Lo 
Branch? A. I  im agine I  do.

Q. D o  you or don ’t you?

The C ou rt: W e don ’t care whether you 
im agine it o r  not, we want to know whether 
you do or  whether you do not.

A. I do.

30

40
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Q. D id you know the value of properties there 
previous to the 1st o f August, 1925? A . I 
do.

Q. W ill you please tell the Court whether 
there was a quick and sudden rise in values 

10 around August, 1925? A. There certainly was.
Q. W hat per cent o f a general rise was there? 

A . Between 25 and 40 per cent.
Q. And how far did that eventually go? A. 

Just what do you mean by that?
Q. I mean to say, how high did these values 

eventually get with reference to their original 
valuation? A. They went as high as 50 per 
cent.

Q. A n increase o f 50 per cent? A. Yes.
20 Q. D o you know the property that is involved 

in this suit? A. I  do not. Mr. M cKenna called 
me on the telephone-------

Q. D o you know whether that was a general 
rise along B roadw ay? A. It was a general rise 
along Broadway, at least 30 per cent.

Q. A ffecting all property? A. A ffecting all 
properties.

Mr. P erk in s: That is all.

^ Cross examina tion by Mr. H annoch :

Q. W hen did it drop? A. It dropped about 
two weeks after— about the 20th o f August.

Q. It lasted about ten days? A. It lasted 
about ten days.

Q. A nd was caused by a flock o f operators 
from  Rockaway com ing in here and spending 
the summer in Long Branch and having a little 
amusement for themselves? A. Rockaway, New 

40 Y ork, and in general throughout the country.
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The C ourt: Y ou  mean to say it dropped 
back to its form er condition?

The W itness: I t  dropped back to nor-
mal, but values since then have been at 
least 15 to  20 per cent more.

The C ou rt: Sort o f a reaction. -j q
Mr. H an n och : A ll right.

H o w a r d  G r e e n , a witness produced on behalf 
o f the defendant, being duly sworn according 
to law, on his oath testified as fo llow s:

Direct examination by Mr. Perkins:

Q. H ow  long have you been in the real estate “ 9 
business around here? A . About thirty years.

Q. D o you know anything about it?  A. A  
little.

Q. D o  you know the values o f property in 
Long B ranch? A. Some o f them, yes, sir.

Q. D o  you know the property involved in this 
suit? A. I know the property, yes.

Q. D o you know whether or not there was a 
general and sudden rise o f  property in August, 
1925? A. Yes, there was, very much.

Q. W hat do you say about it?  A . I say it 
went up at least 50 per cent right then and 
there.

Q. W hen did it start? A. The early part o f 
August, I cou ldn ’t say the exact date.

Q. H ow  long did  it  continue? A . Practically  
through August.

Q. H ow  do values now com pare with those 
in August, 1925?

40
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Mr. H annochi I  object to that as be-
ing immaterial.

A. Just about the same. I think they held the 
advance.

I«  Q. D o you know the property involved in this 
case? A. Yes, sir.

Q. H ave you had anything particularly  to do 
with it?  A. No, sir, nothing.

Mr. P erk in s: That is all.

Cross examination by Mr. H annoch:

Q. W here is the property? A. It is on B road-
way, near Second Avenue.•m

Q. H ow  much o f it is involved in this suit? 
A . Y ou  have about 150 feet, I should judge— I 
am only guessing now.

The C ou rt : I don ’t suppose I can take ju -
dicial notice o f the fact, but I do know 
that there was a very sudden rise in Long 
Branch which was very productive of 
specific perform ance suits.

Both sides rest.
JO

40
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Original contract between Thomas P. M cKenna 
and W alter Reade, recorded June 5, 1925, in 
Book 1301, o f  Deeds for M onmouth County, page 
35. (A  copy being attached to the amended bill 
o f  com plaint, it is not re-printed here.)

Exhibit C-2.

Survey o f the property dated June 3, 1925, 
and made by Throckm orton and M orris, Civil 
Engineers, L ong Branch, N. J. (N ot being in -
volved herein, the survey is om itted.)

Exhibit C-3.

(On letterhead o f M onmouth Title Com pany.)

June 5, 1925.

Re Title No. 10773
Mr. Saul J. Baron,
Counsellor at Law, 30
342 M adison Ave., New Y ork  City.

Dear S ir :—

In  re title No. 10773, M cKenna-Reade, B road-
way, Long Branch, we have your favor o f June 
4th, enclosing abstract o f  title and contract o f 
sale in the above title. The contract has been 
filed as o f to-day.

W e received a letter from  Mr. Hannoeh the
40
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first o f  the week, ordering survey, and we imme-
diately placed an order for the same. W e are 
just in receipt o f copy o f the survey and are 
enclosing you herewith blue print copy o f the 
same, together with the comments o f the surveys, 

IQ relative to same.
Y ou  w ill note that in the contract the first 

course runs 230 feet to the northwest corner of 
lands now or form erly o f Van N ote; the distance 
as showrn oh the survey is 228 fe e t ; 230 feet would 
encroach on Yan N ote’s property 2 feet.

The second course GO feet coincides w ith the 
survey.

The third course along Y an N ote’s about 80 
feet to the north side o f Belm ont Avenue, you 

20 w ill see by the survey runs 77.43 feet. I f  we 
follow  the contract description overlapping Van 
N ote 2 feet and run 80 feet along this distance, 
we w ould encroach 4.57 feet on Belm ont Avenue.

The distance along Belm ont Avenue Easterly is 
given in the description 60 feet, the survey shows 
59.67 grry.

The fifth course running northerly along the 
west side o f an alley 197 feet to the south side 
o f another alley shows in the survey 194.18 feet. 

30 F ollow ing the over-lap on Belm ont Avenue and 
taking the distance given in the contract, we would 
fall short o f reaching the alley 1.75 feet.

The sixth course, westerly along the south side 
o f the last mentioned alley, distance in the de-
scription given about 70 feet, the surveyor runs 
this 73.31 feet to make a right angle turn, as 
explained in his letter, to give the distance in the 
last course 50 feet along Broadway.

I f  we still adhere to the description in the con- 
40 tract and run a distance o f  70 feet, wTe would fall
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short 2 feet o f  reaching a point on Broadw ay 
fifty feet from  the beginning. I f  we run along 
the line o f the alley as shown on the survey 70 
feet, the distance to the point on Broadw ay would 
seem to be on a bias line 118 feet. But in that 
case, we w ould overlap the property on the east 
some 3.31 feet and this would necessitate exam-
ination o f the title  to  this property, which was 
not included in our previous examination, as we 
had presumed that the two lots making a fron t-
age o f  fifty feet on Broadway, were the only ones 
intended to be covered by the description in the 
contract.

W ill the description, as delineated in the survey 
be used in the deed, or w ill the distances given 
in the contract description be used?

You can readily understand from  the descrip-
tion in the contract and the actual physical con -
ditions, that the survey discloses, that the survey 
was needed fo r  an intelligent reading and passing 
o f the title.

I have designated in red, on the enclosed copy 
o f survey, the discrepancies in the contract dis-
tances and the survey, while the comments o f  the 
surveyor’s letter are explained by the markings in 
yellow.

The surveyor’s bill for  this examination is $50.
I  have also designated in green a right o f  way 

created by Thomas P. M cKenna and Sadie O. R., 
his w ife, by deed recorded in Book 892 o f Deeds 
for M onmouth County, page 176, across part o f 
the premises in question, which were known as lot 
No. 24, on the map o f Hannah W . Herbert E s-
tate. The Surveyor undoubtedly had no knowl-
edge o f  this right o f way and evidently the same 
does not show up in the physical condition o f

10

20

30

40
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the ground. A s a m atter o f record, it should he 
brought to your attention.

Yours truly,

C H A R L E S  II. A N G LE M A N , 
l() T itle Officer.

C H A /V T

Exhibit C-4.

(On letterhead o f Monmouth Title Com pany.)

Ju ly  1st, 1925

4>q  re T itle No. 10773

Mr. Saul J. Baron,
342 Madison Avenue,
New Y ork City.

Dear S ir :—

W e enclose you herewith report on title No. 
10773 premises on south side o f Broadway, Long 
Branch, as referred to in contract o f sale between 
Thomas P. M cKenna and your client W alter 
Reade.

W e have enclosed you copy o f the tax search, 
returned by the City of Long Branch, and tran-
script o f  the tax sales made by the C ity o f  Long 
Branch, that are recorded in the County Clerk’s 
office. I have cross-referenced these so that you 
can see that some o f the sales that are recorded 
in the County Clerk’s office are still open on the 
records o f  the C ity o f Long Branch and some 
sales, recorded in the county clerk ’s office are40
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cancelled in the tax office o f the City o f Long 
Branch. There are others that are open in both 
places. These sales should all be cancelled in 
each office.

Mr. M cKenna called,, at this office Saturday 
m orning and submitted several cancelled certifi- jp  
cates which enabled me to check out and annotate 
the sales, recorded in the Clerk’s office, as I have 
done on the report.

Y ou w ill also notice that there are two open 
mortgages, one for $12,000, which seemed to sur-
prise Mr. M cK enna greatly, when called to his 
attention, he being under the impression that this 
m ortgage in some way merged, but it does not, 
as the part o f the premises, covered by this m ort-
gage, was never owned by Benjam in A . Levine 20 
and Jacob Myers. The other m ortgage would 
undoubtedly merge, i f  Mr. M cKenna, who was 
the owner o f the m ortgage according to the rec-
ord and also the property title owner, should 
elect to have it merge, but it would be necessary 
for him to declare such an election before we can 
pass this mortgage. Contained in this m ortgage 
you w ill note that there is a reference to another 
m ortgage to be executed and to which this m ort-
gage is to be subordinated. W e find no subordina- 30 
tion agreement on record, neither do we find a 
mortgage, which we can identify as the one re-
ferred to in this mortgage. However, we are o f 
the opinion that this is sufficient notice to re-
quire proof that such m ortgage never‘ existed, or 
if the same is in existence to have the cancelled 
m ortgage produced.

W e have not as yet received the searches from  
the United States D istrict Court and the New 
Jersey Supreme Court, but over the telephone this
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afternoon, were advised that there is a bankruptcy 
proceeding filed October 8, 1909, against Jacob 
Myers. Jacob Myers was one o f the owners of 
a part o f the premises in question in 1910. P roof 
should be produced that this bankruptcy was not 
against the party in our title.

W e have follow ed the description o f the survey 
and not attempted to set up anything affecting 
the Van N ote property, nor property on the south 
side o f  Broadw ay lying east o f  property shown 
in the survey, known as lot 3 on the Herbert Map 
or  lot No. 9 on the tax map. There are several 
tax sales against this lot No. 9.

Y our attention is particularly called to my 
form er letter, which is made a part o f  this re- 

20 port, and which goes into detail regarding the 
m atters shown on the survey.

I discussed with Mr. M cKenna on Saturday 
the matters set up under “ Objections to title”  in 
reference to Hannah Herbert and Elizabeth W ar- 
dell. The only inform ation that I received was 
that a relative o f Elizabeth W ardell by the name 
o f George Goff, resided at 54 W ashington St., 
Red Bank, N. J. and could probably furnish an 
affidavit, which would clear up this question. I f  

30 you desire us, we w ill take this matter up with 
Mr. Goff, although we feel that this is a matter, 
which should be taken care o f by Mr. McKenna.

W e regret the seeming delay in getting this 
report to you, but as you can readily see the mat-
ter lias been very volum inous as well as tedious 
and exacting.

I f  there are any matters in the report which 
have not been made clear, i f  you w ill communicate 
with us we w ill be glad to go into the matter in 

*0 fu ll detail.
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I would suggest that when the title is closed 
that you annotate on the settlement certificate, 
attached to the report, how the matters set up 
in the report were disposed of, also have Mr. M c-
Kenna execute the affidavit in this report and 
return same to us so that we can be in a posi- j o  
tion, without further delay, to issue guaranty of 
title.

Yours truly,

C H A R L E S  H. A N G LEM AN ,
Title Officer.

C H A /V T
Enc.

Exhibit C-5.
20

(O n letterhead o f Monmouth Title Co.)

Mr. Saul J. Baron,
342 M adison Ave.,
New Y ork  City.

Re title No. 10773, McKenna-Read 
Long Branch.

Dear S ir :—  ^

W e have noted the contents o f your letter of 
Ju ly 14th, relative to this matter, and have w rit-
ten Mr. G off for  such inform ation as he may be 
able to give us regarding Deborah Herbert and 
Elizabeth W ardell. I do not see how we can 
close this title w ithout some inform ation as to 
who were the heirs o f Elizabeth W ardell and 
the date o f her death and also as to who were 
the heirs o f Deborah Herbert.
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The record title would seem to show an out-
standing one-fourth interest in the heirs o f E liza-
beth W ardell, provided she survived Deborah 
Herbert, under whose w ill she was entitled to a 
one-fourth interest in our property. I f  she did 
not survive Deborah Herbert, the record title 
would seem to  stand in the heirs o f Deborah H er-
bert to  the extent o f one-half o f the fee. Being 
unable to  ascertain who the heirs o f Deborah 
Herbert are we are unable to search the records 
in any other name to ascertain i f  they have made 
any conveyances to vest the title in Hannah 
H erbert under whose w ill, by her executors’ 
conveyance, Mr. M cKenna obtains title.

I do not think the guaranty made by the 
F idelity  to which you refer covers the same state 
o f facts as to title which is involved in the 
property we are examining.

Most o f  the adjoin ing property com ing out of 
the H erbert map was conveyed by the Herberts 
and Elizabeth W ardell during their life  time. 
Consequently the questions arising in this title 
would not arise.

Y ou  might come out to the office with Mr. 
M cKenna any day but Saturday and it may be 

30 possible that we can close the matter in escrow, 
or in such a manner that you w ill be satisfied 
to leave it before sailing for Europe.

C H A /Y T

Y ours truly,

C H A R L E S  H. A N G LE M A N , 
Title Officer.

40
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(There is no such exhibit.)

Exhibit C-7.

Th o ma s  P. Mc K e n n a  ^
to

W a l t e r  R ea de .

In re : Broadway, Long Branch,

New Jersey Property.

It is hereby stipulated and agreed that the 
date fixed for  closing o f the title under the con-
tract between Thomas P. M cKenna and W alter 
Reade, and dated the 9tli day o f May, 1925, be 
adjourned to the 22nd day o f June, 1925, at the 
same time and place.

A ll adjustm ents to be as o f the original date 
o f closing.

Dated, New Y ork, June l lt l i ,  1925.

THOS. P. M cK E N N A , 
Vendor.

SAU L BARO N ,
Attorney for Vendee. «0

T h o ma s  P. Mc K e n n a  
to

W a l t e r  Rea de .

In r e : Broadway, Long Branch, N. J.
Property.

It  is hereby stipulated and agreed that the date 
fixed for  closing o f the title under the contract

40
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between Thomas P. M cKenna, and W alter Reade 
and dated the 9th day o f May, 1925, be ad-
journed to the 15th day o f June, 1925, at the 
same time and place.

A ll adjustm ents to be as o f the original date 
*q  o f closing.

Dated, New York, May 29tli, 1925.

TH OS. P. M cK E N N A , 
Vendor.

SAU L B A R O N ,
A ttorney for  Vendee.

Th o ma s  P. Mc K e n n a  
20 to

W a l t e r  Re a d e .

In  re : Broadway, Long Branch, N. J. Property.

I t  is  h e r e b y  s t ipu l a t e d  a n d  agreed  t h a t  the 
date fixed for closing o f the title under the con-
tract between Thomas P. M cKenna and W alter 
Reade and dated the 9th day o f May, 1925, be 
adjourned to the 1st day o f June, 1925, at the 

00 same time and place.
A ll adjustm ents to be as o f the original date 

o f  closing.

Dated, New York, May 22nd, 1925.

TH O M A S P. M cK E N N A ,
Vendor.

SAU L B A R O N ,
A ttorney for  Vendee.40
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(Letterhead o f Thomas P. M cKenna.)

Mr. Saul Baron,
342 M adison Ave.,
New Y ork  City. R e: Long Branch Property.

Dear Mr. B a ro n :

I  beg to advise you that my w ife ’s name is 
Sadie O ’R. M cKenna, and our residence City o f 
Long Branch, County o f Monmouth and State 
o f  New Jersey.

I f  there are any questions raised in the title 
report, kindly bring the same to my attention 
as soon as received.

Y ours respectfully,

TH O M A S P. M cK E N N A .
T P K  :G.

Exhibit C-9.

(O n letterhead o f I. R. Taylor & Co. Incorporated, 

A sbury Park, N. J .)

Ju ly  30th, 1925.
Mr. W alter Reade,
112 W est 34th St.,
New Y ork  City.

Dear S ir :—

In reply to your favor o f the 29th inst. relative 
to the twelve stores adjoin ing the Broadw ay The-

10

20

30

40
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atre, Long Branch, N. J., which you contemplate 
erecting, as per plans and specifications prepared 
by Leon Cubberley, A rchitect, beg to say that we 
tried to get in touch with Mr. Cubberley this 
m orning on the telephone at his N. Y. Office and 

jg  he being out, it w ill be im possible for  us to get 
the plans etc., until tom orrow  (F rid a y ) by call-
ing for  same at his residence, and i f  the work is 
not too com plicated, we w ill be able to let you 
have our proposal in ten days as requested.

Thanking you for your kind consideration and 
assuring you that we w ill endeavor to complete 
our proposal in time, we beg to remain,

Most respectfully yours,

I. R. T A Y L O R  & CO., 
B y I. R. Ta y l o r .

IR T /M

August 7th, 1925.

Mr. W alter Reade,
Savoy Theatre,
34th St.,
New Y ork  City.

30
(R e— Stores at Long Branch, N. J . )

Dear S ir :—

W e propose to furnish all materials and labor 
necessary to erect and com plete the proposed 
stores at Long Branch, N. J., as per plans and 
specifications prepared by Leon Cubberley, A rch i-
tect, Long Branch, N. J., fo r  the follow ing 
p r ices :—
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P lot N o . . 1, the sum of F i f t y -o n e  Th o u s a n d , 
F iv e  H u n d re d  a n d  Six t e e n  ($51,516.00) Do l l ar s .

Plot No. 2, the sum of Tw e n t y -thre e  Th o u -
s and , F ive  H undr e d  and  Nin e t y -ei gh t  ($23,- 
598.00) Do l l ar s .

Respectfully submitted,

I. R. T A Y L O R  & CO.,
IR T /M  B y I. R. Ta y l o r , Pres.

(O n letterhead o f Am sterdam -Building Company,
441 Lexington Avenue, New Y ork  C ity.)

August lOtli *$i’ 
1925

R e : Reade Group o f Stores 
Long Branch, N. J.

Mr. W alter Reade,
112 W est 34th Street,
New Y ork  City.

Dear S ir :

W e hereby submit our tender for the group o f ,m 
stores on Broadway, Long Branch, New Jersey, 
as fo llo w s :

Our estimate to furnish all labor and materials 
in strict com pliance with your architect, Mr. Leon 
Cubberley’s plans and specifications i s :
F or group o f stores on P lot # 1 ........... $48,083.00
F or group o f stores on P lot # 2 ........... $23,264.00

Relative to alternate estimate required for sub-
stituting concrete walls and girder, in lieu o f 
steel shown, it is not quite clear to us just what 40
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you intend as trenches, so we have not made an 
alternate price on substituting concrete.

W e have gone into this estimate carefully  and 
trust you w ill find same satisfactory.

Respectfu lly submitted,

A M S T E R D A M  B U IL D IN G  CO M PA N Y, INC. 
TH M  Th o s . H. Ma x w e l l

G President

( On letterhead o f Perth Am boy Construction 
Company, 61 Madison Avenue, Perth 

Am boy, New Jersey.)

August 12, 1925.
Mr. W alter Reade,

20 112 W est 34th St.,
New Y ork  City, N. Y.

Dear S ir :

W e hereby propose to furnish all labor and 
m aterials for  the erection and com pletion of 
twelve (12 ) stores on Broadway, Long Branch, 
N. J. according to plans and specifications o f 
Mr. L. Cubberly, 347 M adison Ave., New Y ork 
City, N. Y. Architect, as fo llow s:

30 F irst P lot—8 Stores— F or the sum o f F orty  
Tw o Thousand E ight H undred ($42800.00) 
Dollars.

Second P lot— 4 Stores— F or the sum o f Twenty 
Thousand Seven H undred F ifty  ($20,750.00) 
Dollars.

Trusting our estimate meets with your ap-
proval, we remain

Very truly yours,

40 P E R T H  A M B O Y  C O N STR U C TIO N  CO.
g /w  B y L. Gu t m a n
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( On letterhead o f H arry M. Steelman, 1212 F ifth  
Avenue, A sbury Park, New Jersey.)

August 12, 1925.
Mr. W alter Reade,
112 W . 34th St.,
New York.

Dear S ir :—

I agree to erect Store Buildings in the City 
o f Long B ranch in accordance with plans and 
specifications prepared by Leon Cubberly, A rch i-
tect, for  the follow ing  sum s:

G roup o f 8 stores— Fifty-three Thousand 
D ollars, ($53,000.00).

Group o f 4 stores— Twenty-six Thousand 20 
D ollars, ($26,000.00).

V ery truly yours,

H. M. STEELM AN .

(O n letterhead o f  I. R. Taylor & Co., Incorporated 
A sbury Park, N. J . )

20
August 20, 1925.

Mr. W alter Reade,
112 W est 34th Street,
New Y ork  City.

(R e— Stores’ at Long Branch, N. J . )

Dear S ir :

W e propose to furnish all materials and labor 
necessary to  erect and com plete the proposed ^
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stores at Long Branch, N. J., as per plans and 
specifications prepared by Leon Cubberly, A rch i-
tect, Long Branch, N. J., fo r  the follow ing p r ice s : 

P lot No. 1, the sum o f  Forty-eight Thousand, 
N ine Hundred ($48,900.00) Dollars, 

j;) P lo t No. 2, the sum of Twenty-two Thousand, 
F ou r Hundred ($22,400.00) Dollars.

I R T /B

Respectfully submitted,

I. R. T A Y L O R  & CO.,
I. R. Ta y l o r , Pres’t.

20 Exhibit C-10.

ST E IN , S T E IN  & H A N N O C H  
Counsellors at Law 

Essex B ldg— 31 Clinton St., 
Newark, N. J.

August, 1925.
Mr. Thomas P. M cKenna,
# 4 2  Broadway,

_  New York City.
30 *

R E : Reade Broadw ay Property.

Dear S i r :

D uring the absence o f  Mr. Baron in Europe, 
Mr. Reade has asked me to arrange to close the 
above matter.

The Title Company have been advising me daily 
that they expect to close the m atter w ithin a 

¿0 short time, and I  was advised by them on Friday
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that we could probably close the title the first 
o f next week.

I am w riting to you at this tim e so that in 
the event that you have any vacation plans that 
may be able to advise me.

H J H /F V M

Very truly yours,

ST E IN , ST E IN  & H AN N O CII, 
By H. J. H a n n o c h .

10

P. S. I find that you and Mr. Baron have from  
time to  time extended the time fo r  closing, and 
accordingly I hand you herewith further extension 
to September first. I am assured by the T itle 
Company, however, that the title w ill be abso-
lutely disposed o f before that time.

Exhibit C-ll.

(O n Letterhead o f Thomas P. McKenna, 42 
Broadway, New Y ork .)

Stein, Stein & Hannoch,
Essex Building,
31 Clinton Street,
Newark, N. J. gO

Gentlemen

R e : Broadway Property— Lo'ng Branch.
R eplying to yours o f the 18th inst., I beg to 

return the papers you sent me.

Y ours very truly,

THOS. P. M cK E N N A .
T P K  :G 
ENCL. 40
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Th is  I n d e n t u r e , made the eighteenth day of 
June, nineteen hundred and twenty-five 

BETWEEN
Thomas P. M cKenna, and Sadie O. R. liis w ife 
o f the City o f Long Branch, County o f Monmouth 
and State o f New Jersey, parties o f  the first part,

and
W alter Reade

o f the city o f A sbury Park, County o f M onmouth 
and State o f  New Jersey, party o f  the second 
part.

W it n e s s e t h , That the said parties o f  the first 
part, for  and in consideration o f the sum o f F ifty  

2q  thousand ($50,000) Dollars, law ful money o f the 
United States o f Am erica, to them in hand well 
and truly paid by the said party o f the second 
part, at or before the sealing and delivery of 
these presents, the receipt whereof is hereby ac-
knowledged, and the said parties o f  the first part, 
therewith fu lly  satisfied, contented and paid, have 
given, granted, bargained, sold, aliened, remised, 
released, enfeoffed, conveyed and confirmed, and 
by these presents do give, grant, bargain, sell, 

31) convey and confirm to the said party o f  the second 
part, and to his heirs and assigns forever.

A ll that certain piece or parcel o f  land and 
premises, hereinafter particularly described, situ-
ate, lying and being in the City o f  Long Branch 
in the County o f M onmouth and State o f New 
Jersey.

B e g in n in g  at a point on the south side of 
Broadw ay at the northeast corner o f property 

40 belonging to the party o f the second part adjoin-
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ing the property herein described, thence— 1—  
southwardly along lands o f the party o f the 
second part about 230 feet to the northwest corner 
o f lands o f one now or  form erly Vannote, thence 
— 2— eastwardly along said Vannote land about 
60 feet to a corner, thence— 3— southwardly along 
said V annote land about 80 feet to the north 
said o f Belm ont Avenue, thence— 4— eastwardly 
along said north side o f  Belm ont Avenue about 
60 feet to an alley, thence— 5— northwardly along 
the west side o f  said alley about 197 feet to the 
south side o f  another alley, thence— 6— west- 
w ardly along the south side o f  said last mentioned 
alley about 70 feet, thence— 7— northwardly about 
118 feet to  the said south side o f Broadway, 
thence— 8— Westardly along the said south side o f 
Broadway, 50 feet to the point o f Beginning.

Together with the rights accruing to the said 
premises in said alleys and all right, title and 
interest o f the seller o f in and to any property 
adjoin ing or adjacent to the above described 
premises.

To g e t h e r  with all and singular the tenements, 
hereditaments, and appurtenances to the same be-
longing or in anywise appertaining, a l so  all the 
estate, right, title, interest, property, claim and 
demand whatsoever o f the said parties o f the 
first part, o f in or to the above described prem-
ises, and to every part and parcel thereof, with 
the appurtenances,

To h a v e  a n d  to  ho l d  all and singular the above 
described piece or parcel o f land and premises, 
with the appurtenances, unto the said party o f

10

20

30

40
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the second part, his heirs, and assigns, to his and 
their own proper use, benefit and behoof forever,

A nd  the said parties of the first part for them-
selves, their heirs, executors and administrators, 
do covenant and grant to and with the party of 
the second part, his heirs and assigns, that they 
the said parties of the first part are the true, 
lawful and right owner of all and singular the 
above described land and premises, and to every 
part and parcel thereof, with the appurtenances 
thereunto belonging; and that the said land and 
premises, or any part thereof, at the time of the 
sealing and delivery of these presents are not en-
cumbered by any Mortgage, Judgment or Limita- 
tion or by any encumbrance whatsoever, by which 
the title of the said party of the second part, 
hereby made or intended to be made for the above 
described land and premises, can or may be 
changed, charged, altered or defeated in any way 
whatsoever, a n d  a l s o , that the said parties of the 
first part now have good right, full power, and 
lawful authority, to grant, bargain, sell and con-
vey the said land and premises, in manner afore-
said.

30
A n d  a l so , that the said parties of the first part 

will WARRANT, SECURE AND FOREVER DEFEND THE
sa id  land and premises, unto the said party of 
the second part, his heirs and assigns forever, 
against the lawful claims and demands of all and 
every person and persons freely and clearly freed 
and discharged of and from all manner of en-
cumbrances whatsoever.

AO I n  w it n e s s  w h e r e o f , the said parties of the
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first part have hereunto set their hands and seals 
the day and year first above written.

TH O M A S P. M cK E N N A  (L. S .) 
S A D IE  O. R. M cK E N N A  (L . S.)

Sealed and delivered in the presence o f 
W i l l ia m  A. Sm i t h .

State o f New York,
County o f New Y ork— s s .:

Be  i t  r e me mb e r e d , that this 18th day o f June, 
Nineteen hundred and Twenty-five before me A t-
torney at Law o f  New Jersey personally appeared ~0 
Thomas P. M cKenna and Sadie O. R. McKenna, 
his w ife wTho, I am satisfied, are the grantors in 
the within Deed o f Conveyance named, and I 
having first made known to them the contents 
thereof, they did acknowledge that they signed, 
sealed and delivered the same as their voluntary 
act and deed, for the uses and purposes therein 
expressed.

A nd  the said Sadie O. R. M cKenna, w ife as 
aforesaid, being by me privately examined, sepa-
rate and apart from  her said husband did further 
acknowledge that she signed, sealed and delivered 
the same freely, as her voluntary act and deed, 
without any fear, threats or compulsion o f or 
from  her said husband.

W IL L IA M  A. SM ITH ,
A tt ’y at Law o f N. J.

40
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Th is  is  t o  c e r t if y , that a certain indenture o f 
mortgage, bearing date the 23rd day o f November, 
1910, made and executed by Thomas P. M cKenna, 
o f the C ity o f  Long Branch, County o f Monmouth 

£0 and State o f  New Jersey, to  Benjam in A. Levine 
and Jacob Myers, o f the City o f  New York, 
County o f New York, and State o f New York, to 
secure the payment o f Twelve Thousand Dollars, 
and recorded in the office o f the Clerk o f Mom 
mouth County, in B ook 408 o f M ortgages, on 
page 199, on the first day o f December, 1910, at 
eight o ’clock  in the forenoon, has been pa id  a n d  
s a t is f ie d , and may be discharged o f record.

W itness our hands and seals this twelfth day 
20 o f July, One Thousand Nine Hundred and Eleven.

JA C O B  M Y E R S (L. S.)
B E N J. A. L E V IN E  (L . S.)

W itn ess :
A n n a  Pa r is er .

State o f New York,
County o f New Y ork— s s .:

30
Be it remembered, that on this 29th day o f July, 
in the year One Thousand N ine Hundred and 
Twenty-five (1925) before me a— N otary Public—  
o f the State o f New York, personally appeared 
Benjam in A . Levine and Jacob Myers, who, I  
am satisfied are the persons named in and who 
executed the within instrument, and I having/ o
first made known to  them the contents thereof, 
they acknowledged that they signed, sealed and 

40
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delivered the same as their voluntary act and 
deed.

A N N A  P A R IS E R ,
N ot’y Public.

Certificate o f the County
o f New Y ork  attached. in

( O ver)

(Endorsem ent)

D IS C H A R G E  OF M O RTG AG E 
(5998)

B e n j a m in  A. Le v in e  
and

Jacob  Mye r s  
-to-

Th o ma s  P. Mc K e n n a  
42 Broadway,

New Y ork  City.
March 31, 1911.

Received and recorded in the Monmouth County 
Clerk’s Office.

Ju ly  31, 1925.

3fi
at 4 o ’clock  P. M. in book 11 o f Dis. Mtgs. Page 
21 &c.

Joseph McDermott 
Clerk.

40
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SA U L J. B A R O N  
Counselor at Law,

Canadian Pacific Building,
342 Madison Ave.,

¿1) New York.
May 22nd, 1925.

Re : M cKenna-Reade Clo sing

Broadway, Long Branch, N. J., Property,

My dear Mr. M cK en n a:

I am herewith enclosing stipulation adjourning 
the date o f  closing o f the M cKenna-Reade con-
tract to  the 1st day o f June, 1925, same time and 

20 place, as arranged between us on the w ire today. 
W ill you kindly sign the enclosed stipulation and 
return to me?

I  am,
Very truly yours,

SA U L J. BARO N .
Mr . Th o ma s  P. Mc K e n n a ,

42 Broadway,
New Y ork  City.

30 B-S 
Encs.

40
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SA U L J. BAR O N  
Counselor at Law 

Canadian Pacific Building 
342 M adison Avenue

New York. -jq

May 29th, 1925.

Mr. Thomas P. McKenna,
42 Broadway,
New Y ork  City.

Dear S ir :

R e: Broadway, Long Branch N. J. property.

In accordance with our arrangement made be-
tween us this m orning, I am herewith enclosing -0 
stipulations adjourning the closing o f the title in 
the above matter to the 15th day o f June, 1925.

V ery truly yours,

SAU L J. BARON .
SB :BM 
Enc.

Exhibit D-3.

May 6th, 1925.
Mr. Saul J. Baron,
Canadian Pacific Bldg.
M adison Ave. & 43rd St.,
New Y ork  City.

30

My dear Saul:-

Mr. M cKenna is in my office now and we have 
agreed upon the follow ing terms in connection 
with the property. 40



134

E x h ib it  D -if.

A  contract is to be closed as o f A p ril 1st, 1925 
and all rents accruing from  the existing tenant 
fo r  the lunch wagon until the end o f his lease 
are to belong to Mr. M cK enna and I  am to re-
ceive no part o f them. It is distinctly under- 

10 stood however, that the lease on this lunch wagon 
expires on January 23, 1926.

The only change now in addition to  the whole 
thing is that I  am to give Mr. M cKenna $25,000 
in cash and he is to take back a m ortgage of 
$25,000 fo r  twenty-four months with interest at 
the rate o f 6%  and after the expiration o f twelve 
months o f this m ortgage I am to reduce it $5,000 
and shall have the right to pay Mr. M cKenna the 
fu ll amount o f  any time during the term o f the 

20 mortgage.
I  am also enclosing abstract o f title which you 

sent me to read and I  wish you would prepare 
these papers so we can close any time this after-
noon or tom orrow  m orning i f  possible.

Please call Mr. M cKenna on the phone as soon 
as you read this note.

Very truly vours,

30 W A L T E R .
W R  :RB

Exhibit D-4.

(This exhibit is contract attached to amended 
bill and hence is not reprinted.)

10
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This is a bill fo r  specific performance o f a con-
tract fo r  the sale o f land. The com plainant is 
the vendee and the defendant the vendor. The 
contract is dated May 9th, 1925, and provides 
for  the sale by the defendant to the complainant 
o f certain lands in the City of Long Branch for 
the consideration o f $50,000, $5,000 o f which was 
paid on the execution o f the contract and the bal-
ance was to be paid $20,000 in cash at the settle-
ment and $25,000 by the execution and delivery 
o f a purchase-money m ortgage in that amount. 
U nder the terms o f the contract settlement was 
fixed fo r  M ay 25th, 1925. Time was not, in so 
many words, made o f the essence of the contract, 
but it is apparent from  the dealings between the 20 
parties that prom pt action was intended. The 
com plainant w as represented by a Mr. Baron, a 
New Y ork  attorney, w ho prepared the form  of con-
tract, and defendant is himself a lawyer, so that 
the parties dealt “ at arm ’s length.”  The day of 
settlement fixed by the contract was postponed 
by w ritten stipulation to  June 1st, to June 15th, 
and finally to June 22nd, 1925. The last stipula-
tion is dated June l lt l i .

On June 20th, Baron, Reade’s attorney, applied 30 
to M cKenna fo r  a further extension, which was 
refused. B aron ’s version o f what occurred at that 
time is as fo llo w s :

“ He said that in view of the fact that 
these objections were outstanding that he 
w ouldn ’t enter into a form al stipulation 
fixing a date, but he would co-operate with 
the title com pany and then he would fix 
a date, and I let it go at that until June
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22d, when I made another attempt through 
a representative o f  my office to get a for-
mal stipulation.”

The defendant’s version o f what took place be-
tween him and Baron is as fo llow s:

10
“ Mr. B aron asked me if  I would give 

another extension, that he had to go away, 
and I told him no, I would not. I said 
that ‘at the last extension you said you 
w ouldn ’t ask for any more and we at that 
time both agreed that that should be the 
last extension.’ He said, ‘Yes, I know it, 
but I have got to go to Cleveland’— or Cin-
cinnati or some place— and he said, ‘I  would 

20 like to have another extension as a per-
sonal favor.’ I said, ‘ I  can’t grant it as a 
personal favor. This contract was closed 
with me at this reduced price upon Mr. 
Reade’s statement that I would be paid in 
cash the fu ll amount, and that later the 
cash was cut in half to $25,000,’ and I 
said, ‘I have explained to  you several times 
that I am losing valuable opportunities for 
investment o f this money, and that I will 

30 not grant any further adjournm ents.’ Mr.
Baron said, ‘W ell,’ lie said, ‘M cKenna, I 
don ’t think it makes any difference.’ He 
says, ‘Mr. * * * I am sure Mr. Reade can 
buy the property from  you later at a re-
duced price. Y  ou have held it for over 
thirty years, and you weren’t able to sell 
it.’ I said, ‘Be that as it may, I won’t 
grant any further extensions. Y ou  can 
send somebody else down to close the title ; 

43 you don ’t have to be here.’ ”
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Baron was in Court when this testimony of the 
defendant was given, and did not take the stand 
in rebuttal, and made no denial o f this testimony 
except as made in his direct testimony above 
quoted.

I am inclined to believe Mr. M cKenna’s ver- j q  
sion o f what took place at the meeting on June 
20th, as it seems to be corroborated by the later 
acts o f the parties and their representatives. On 
June 22d a Mr. Joseph, o f Mr. Baron’s office, 
went to  Mr. M cKenna with a proposed written 
stipulation extending the time for  settlement to 
a definite date, but Mr. McKenna refused to sign 
it. Joseph says that nothing else occurred on 
that occasion except that he requested M cKenna 
to sign the stipulation, and McKenna refused; but 20 
M cKenna says he first inquired of Joseph if he 
represented Mr. Baron, and on receiving an a f-
firmative reply, tendered to Mr. Joseph a deed 
for the property, which was the subject o f the 
sale, which Mr. Joseph refused, and that he, 
M cKenna, then made a note of this tender on 
the papers. The note referred to appears on 
one o f the exhibits. Joseph denies that any 
tender was made, but I am unable to accept that 
denial, as it is undisputed that on July 10 Baron 30 
saw M cKenna and asked to be shown the papers 
tendered to Joseph. I f  Joseph spoke the truth, 
why did B aron  ask to inspect the papers? Baron 
did not deny that such a request had been made 
by him, and if  M cKenna had said, as Baron 
claims, that they would hold the matter o f settle-
ment in abeyance w ithout day until the title ob-
jections had been cleared up, why was there any 
necessity for sending Joseph to McKenna on

40
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June 22d? Baron left for Europe on July 25tli 
and did not return until late in August. D uring 
his absence the com plainant was represented by 
his solicitors o f  record, but it is adm itted that 
neither the com plainant nor any o f his attorneys 

10 com m unicated with defendant in any way between 
June 22d and August 18th, except for the call 
o f Baron on M cKenna on Ju ly  10th, when he 
asked to be shown the papers which had been 
tendered to Joseph. In the meantime, the defend-
ant, assuming that the com plainant had aban-
doned the contract, listed his property for  sale 
with various real estate agencies. A bout August 
10th, 1925, a real estate boom struck Long Branch 
and vicinity, and the value o f the property in 

20 question went up from  $50,000 to $100,000 or 
$125,000. Com plainant alleges this as the reason 
for M cK enna’s refusal to perform  while M cKenna 
counters with the charge that this is the defend-
ant’s excuse for attem pting to revive the aban-
doned contract. Com plainant alleges numerous 
defects in defendant’s title as the cause o f the 
delay. It appears that the parties had been nego-
tiating with reference to this property fo r  some 
weeks before the contract was eventually signed, 

^ ■ and that Baron had had an exam ination o f the 
title made prior to the preparation o f the con-
tract in order to determine whether or not M c-
Kenna was the record owner. The abstract sub-
mitted by the title com pany on this application 
was offered in evidence and it appears to be prac-
tically  complete. Later, however, a more complete 
search and abstract was made, the final report 
on which reached B aron early in June. I f  time 
was not, in so many words, made o f the essence40
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of this contract, as originally prepared, the cir-
cumstances are strong that time was intended to 
be o f the essence, and this is evidenced by the 
short settlement date fixed in the contract and the 
three short adjournments.

10
In  Orange Society  v. Konski} 91 N. J. Eq. 632 

(at p. 633), Vice-Chancellor Backes said:

“ The law is that a day fixed in a con-
tract for closing title, without more, is 
merely fo rm a l; but if  it is stipulated that 
time is o f the essence, or the circumstances 
are persuasive that that is the case, prompt 
perform ance is essential, and it is also the 
law that where the time fixed is regarded 
as a form ality  only, and the period has -9  
gone by, or where time is o f the essence 
and there is a waiver, that time may never-
theless be made o f the essence by formal 
demand that the title be closed by a given 
d a y ; but the time given must be reason-
able.”

But it is unnecessary for me to decide here 
whether or not time was originally o f the essence

. , QI»
(and as I have already said, the circumstances 
indicating this are strong), because I think that 
both parties intended to make time of the essence 
when the last extension to June 22d was given.
I f  I accept M cK enna’s statement as to what oc-
curred on June 11th when this extension was ar-
ranged (and I have already indicated that I do 
accept that statem ent), it  was then understood 
bv both M cKenna and Reade that no further ex-
tension was to be granted and it was not as a

40
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matter o f right, but as a personal favor, that 
B aron later asked for a further extension which 
was refused. In my judgm ent time was then made 
o f the essence if  it had not been so before, and 
the only question now is whether or not the time 

|Q then fixed as the final date fo r  closing was, under 
the circumstances, reasonable. The only matter 
suggested by com plainant requiring additional 
time was the clearing up o f title objections and 
defects. Obviously, no tim e was required by the 
com plainant for  this purpose because it was not 
com plainant’s business to clear up these objec-
tions or to remedy the defects. That was the de-
fendant’s job. It is therefore pertinent to inquire 
what were the title objections required to be re- 

20 moved. F irst, outstanding certificates o f tax 
sale, most, i f  not all of which M cKenna iiad in his 
possession ready for cancellation at settlem ent; 
(2 ) the $12,000 mortgage, unacknowledged and 
unrecorded satisfaction piece for which M cKenna 
had, and exhibited to B aron ; (3 ) outstanding 
H erbert interest, if  any. As to  this it may be 
said that M cKenna had a policy  o f title insurance 
from  the F idelity  Trust Company o f Newark, 
guaranteeing perfect title in him and on which 

30 he had a right to rely. Further than this, he had 
been in peaceable possession o f the property for 
over thirty years; (4 ) discrepancies in property 
lines which com plainant him self says were o f no 
considerable importance. B ut M cK enna’s testi-
mony was that he told Baron that i f  any o f the 
title objections were not satisfactorily cleared up 
at the settlement, sufficient o f the purchase price 
m ight be withheld at settlement to cover all the
uncancelled items, i f  necessary. This was a prae-

40
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tical solution o f the difficulties, if any existed.
But I am not convinced, nor am I called upon 
here to decide, that there is any outstanding so- 
called “ H erbert interest”  in this property. The 
evidence on this point is merely that one title 
examiner, representing a responsible title com- 10, 
pany, out o f  an abundance o f caution, perhaps, 
set up this question o f outstanding interest as one 
o f the things to be disposed of on settlem ent; but 
as against this we have the fact that another 
equally responsible title company has already 
guaranteed the defendant’s title. Under these 
circum stances, and coupled with the fact that an 
exam ination o f this title had been made at Baron’s 
request prior to the execution of the contract, 
report o f which he had in his possession at the .lb 
time, the tim e fixed fo r  final closing was reason-
able. The instant case is similar to that of Barry 
v. Ruskin, 4 N. J. Adv. E. 1042, recently decided 
by me, where I held that time not originally of 
the essence o f  the contract had been subsequently 
made o f the essence by agreement o f the parties.
In  the instant case it is apparent that there was 
a com plete agreement between Baron and the de-
fendant on June l l t l i  that June 22d was to be 
the final date. ^

The com plainant himself had very little to do 
with the negotiations with respect to this con-
tract. Correspondence and other exhibits, to-
gether w ith the testimony o f the architect, are 
persuasive that com plainant did not understand 
that the contract had been abandoned; but Baron 
adm ittedly acted fo r  the complainant and with 
his fu ll authority. It  may be that Baron thought 
he was taking no chances, and that Reade could 40
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buy the property later at a less price, as M cKenna 
said Baron declared. I f  B aron was gam bling he 
was playing with Reade’s chips, and Reade must 
stand Ba'ron’s losses. Both sides lay considerable 
stress in the argument on the letter o f August 

IQ 18th, 1925, addressed by com plainant’s solicitor 
to the defendant, but this letter, as I view it, is an 
attempt to restore a lost cause. Considerable 
space is also taken up in com plainant’s brief by 
the argument respecting defendant’s credibility as 
a witness. It is unnecessary fo r  me to make any 
comment on this point except to say that there 
is ample corroboration  o f defendant’s testimony 
with respect to the vital points in this case to 
warrant its belief. I shall, therefore, advise a de- 

20 cree dism issing the bill o f  com plaint, but as de-
fendant has offered to  return to  com plainant the 
«|5,000 deposited on the execution o f the contract, 
the decree w ill so provide.

30

40
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IN  C H A N C E R Y  OF N E W  JE R SE Y .

♦

Between
W a l t e r  Reade ,

— and—

10
Complainant,

Th o ma s  P. Mc K e n n a ,
Defendant.

---------------------- ♦--------------

This cause com ing on to be heard in the pres-
ence o f Messrs. Stein, Stein and Hannoch, so-
licitors for  the com plainant, and Messrs. Perkins ^  
& Drewen, solicitors fo r  the defendant; and the 
pleadings having been read and proofs taken, 
and the arguments o f the respective counsel hav-
ing been heard and considered, and it appearing 
to the court that the complainant is not entitled 
to specific perform ance o f the contract set out 
in the bill o f com plaint, for  the sale of lands 
and premises situated in the City of Long Branch, 
County o f Monmouth, and State o f New Jersey, 
which contract bears date the 9th day o f May, on 
1925, and Was made between Thomas P. McKenna 
o f the City o f Long Branch, Monmouth County,
New Jersey, and the complainant, W alter Reade,

A nd it further appearing that the complainant 
is not entitled to  the relief prayed for in his bill 
o f com plaint;

It is, on this 26th day o f October, 1926, by 
Edw in Robert W alker, Chancellor o f the State 
of New Jersey, ordered, adjudged and decreed, 
lhat the com plainant’s bill be and the same is 40
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hereby dismissed with costs, and that there be 
allowed to Messrs. Perkins & Drewen of coun-
sel with the defendant a counsel fee o f $500, same 
to be taxed as part o f the cost o f  said defendant 
and collected accordingly.

10
I t  is  f u r t h e r  o r de r e d , a d j u d g e d  a n d  de g r e e d  

that the defendant, Thomas P. McKenna, do pay 
to the com plainant, or his solicitors, w ithin sixty 
days from  the date hereof, the sum of $5,000 rep-
resenting a return o f the deposit referred to in 
the contract hereinabove more particularly set 
forth, and that said sum, and the same is hereby 
declared to be, a lien upon the follow ing  lands 
and premises mentioned and described in said con- 

20 tract, that is to sa y :

A l l  that certain plot, piece or parcel of 
land hereinafter particularly described, 
situate, lying and being in the City o f 
Long Branch, County o f Monmouth, State 
o f New Jersey, and more particularly 
bounded and described as fo llow s:

Be g in n in g  at a point on the south side 
o f Broadw ay at the northeast corner of 

30 property belonging to the party o f the
second part adjoin ing the property herein 
described, thence ( 1 ) southwardly along 
lands o f the party o f the second part about 
230 feet to the northwest corner o f lands 
o f one now or form erly Vannote, thence (2 ) 
eastwardly along said Vannote land about 
60 feet to a corner, thence (3 ) south-
w ardly along said V annote land about 80 
feet to the north side o f  Belm ont Avenue, 
thence ( 4 ) eastwardly along said north40
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side o f Bielmont Avenue about 60 feet to 
an alley, thence (5 ) northwardly along the 
west side o f said alley about 197 feet to 
the south side of another alley, thence ( 6 ) 
westwardly along the south side of said 
last mentioned alley about 70 feet, thence jp
( 7 ) northw ardly about 118 feet to the said 
south side o f Broadway, thence ( 8 ) west-
w ardly along the said south side of Broad-
way, 50 feet to the point o f Beginning.

Together with the rights, accruing to the 
said premises in said alleys, and all right, 
title, and interest o f the seller o f in and 
to any property adjoining or adjacent to 
the above described premises, 

and 110

I t  is  f u r t h e r  o r de r e d , ad j ud g e d  a n d  de c r e e d  
that unless said moneys are so paid to the com -
plainant, or his solicitors, within the time above 
mentioned, that execution do issue therefor with-
out further order o f this Court, in accordance with 
the practice and rules of this Court in such case 
made and provided.

R espectfu lly  advised, 30

Ma j a  Le o n  B e r r y ,
V. C.

E. R. W A L K E R .
A  true copy.

TH O M AS B A R B E R ,
Clerk.

40
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New Jersey Court o f Errors and Appeals

Between

W a l t e r  Rea de ,
Complainant-Appellant,

and

T h o ma s  P . M c K e n n a ,
Defendant-Respondent.

BRIEF OF APPELLANT.

Statement of Issues.
This matter is before the Court upon an ap-

peal from a decree of the Court of Chancery 
(Berry, V .-C .) denying the prayer of a bill for 
specific performance and dismissing the bill.

The bill, as amended, prayed for specific per-
formance of an agreement dated May 9, 1925, 
whereby McKenna agreed to sell to Reade prop-
erty located on Broadway, Long Branch, New 
Jersey, for the sum of $50,000.00, the convey-
ance to be by warranty deed, free and clear of 
all encumbrances (Exhibit C. 1). The bill al-
leged that the title to the property was subject 
to certain outstanding liens and interests, and 
asked that the purchase price be abated by sums 
sufficient to satisfy such outstanding claims.

The answer alleged that McKenna was vested 
with a title sufficient to comply with the terms 
of the contract, and resisted the plea for specific 
performance on the ground that the contract had 
been abandoned by Reade.

The rep lication  put in issue the defenses urged 
by the answer.

On Appeal 
from  
Chancery. 
(B er ry ,

V .-C .)
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The Vice-Chancellor concluded that the parties, 
by agreement, had adjourned the passing of title 
from May 25, 1925, the date fixed in the agree-
ment, to June 22, 1925, and time had been made 
of the essence of the closing at the last-men-
tioned date. He further found that the com-
plainant did not perform on the adjourned date 
and was thereby not entitled to relief, and there-
fore did not pass upon the question of abatement. 
We shall urge:

1. That Reade was entitled to a decree for 
specific performance ; and

2. That either the purchase price should be 
abated by the value of the outstanding interests 
or that Reade should be indemnified against loss 
by reason of any such claims.

Complainant was entitled to decree for specific 
performance.

The contract was dated May 9, 1925, and pro-
vided for the passing of title on May 25, 1925. 
By mutual consent and written stipulation (Ex-
hibit C. 7), the time for the closing was ad-
journed to June 1, 1925, and on that day was 
again adjourned to June 15, 1925, and, on the 
last-mentioned date, was again adjourned to 
June 22, 1925.

The reasons for the adjournments are dis-
puted. As stated by Mr. Baron, Reade’s New 
York counsel, the title was not passed because 
an examination of the title, which was made by 
the Monmouth Title Company, disclosed the fol-
lowing questions:

A. A large number of outstanding tax liens 
and sales were open and unsatisfied of record 
(p. 22, 1. 27; p. 24, 1. 19). That these liens did
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exist was not denied by M cKenna. He dis-
charged some of them on July 21, 1925 (p. 27, 
1. 3), a month after the date which the Vice- 
Chancellor concluded was the last day on which 
the title could be passed. Others, totaling about 
$1,000.00, were still open at the time of the hear-
ing in June, 1926 (p. 27, 1. 21). McKenna con-
tended that he offered to permit the retention 
out of the purchase price of a sufficient sum of 
money until these liens were satisfied. Assum-
ing that such an offer would constitute a proper 
fulfillment of the contract by McKenna—a thing 
which we deny as will appear in greater detail 
hereafter—we simply here point out that these 
questions in the title were open and undisposed 
of on the various dates to which the closing was 
adjourned, and particularly were still open on 
June 22, 1925.

B. A mortgage of $12,000.00 dated December 
1, 1910, and executed by McKenna to Messrs. 
Levine and Meyers, covering the property to be 
sold, was open of record (p. 24, 1. 38). McKenna 
stated that an unacknowledged, and therefore un- 
recordable, satisfaction piece of this mortgage 
was in his possession at the time of the various 
adjournments. Baron states that he told Mc-
Kenna that unless the satisfaction piece was 
either properly acknowledged or the original 
mortgage receipted for cancellation, the instru-
ment could not be cancelled of record, and Mc-
Kenna undertook to arrange for the proper sat-
isfaction on the records. McKenna, however, 
was unable to procure a proper satisfaction piece 
until July 29, 1925  (Exhibit C. 13), on which 
date it appears that the acknowledgment of Le-
vine and Meyers was procured. The discharge 
of the mortgage was not recorded until July 31, 
1925, about five weeks after June 22, 1925. Me-
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Kenna claims to have offered to permit the with-
holding of moneys out of the purchase price suf-
ficient to cover this mortgage (p. 94,1. 11). With 
interest, the sum needed to be withheld would 
have exceeded the cash which was to have been 
paid upon the closing of title. Here, again, it 
must be pointed out that such offer is not, in our 
opinion, a proper tender of performance, by a 
person who has agreed to convey free of encum-
brances. It was, therefore, not disputed that on 
the days to which the various closings were ad-
journed and, in particular, on June 22, 1925, this 
mortgage was open and unsatisfied of record.

C. A right of way existed over a portion of 
the lands in favor of the mortgagee mentioned 
in the $12,000.00 mortgage (p. 25, 1. 11). This 
right would have terminated upon a cancellation 
of the mortgage, but, inasmuch as the mortgage 
was not cancelled of record until July 31, 1925, 
an outstanding right of way existed on the date 
on which title was to have closed.

D. The description of the land, as contained 
in the agreement of sale, differed from the land 
actually possessed by McKenna under the record 
title (p. 25, 1. 17). In other words, McKenna did 
not have record title to all of the land agreed to 
be sold by him. Reade, however, at the hearing 
(p. 68, 1. 15) stated that he was satisfied to take 
according to the description contained in the 
agreement.

E. An undivided one-fourth interest in the 
property was outstanding in favor of the heirs 
at law of one Deborah Herbert. That interest 
has never been acquired, and was still outstand-
ing at the time of the hearing (p. 30, 1. 13).
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B aron  stated that as reports w ere received by  
him from  the T itle  Com pany, he would discuss 
them with M cK enna, and inasmuch as the points 
were not being d isposed  o f, the closing o f  the 
title was ad journed  from  week to week. On 
June 20th, two days b efore  the last adjourn-
ment, B aron  stated that he spoke to M cKenna, 
telling him he w ould be out o f  town on the 22nd 
and discussing a further w ritten  stipulation fo r  
adjournm ent, but that M cK enna stated it was 
not necessary to  ad jou rn  to a fixed date, that 
the adjournm ent should be indefinite and that 
when the questions had been cleaned up, a new 
date could be fixed. H ow ever, on the 22nd, 
B aron being out o f  town, Mr. Joseph, a clerk in 
his office, called upon  M cK enna, stating that he 
was ca lling  at B a ro n ’s request and asked M c-
Kenna fo r  a w ritten  stipulation adjourning the 
passing o f  title w ithout date. Joseph says that 
M cK enna stated that he, M cK enna, had dis-
cussed the m atter w ith B aron  and that such a 
stipulation w as unnecessary.

M cK enna tells a d ifferent story. H e admits 
that B aron  discussed w ith him the various ques-
tions in the title above re ferred  to, but states 
that no adjournm ent w as ever requested fo r  
these reasons. A ccord in g  to his testim ony, the 
reasons fo r  the adjournm ents w ere B a ron ’s per-
sonal convenience and the questions in the title 
had nothing w hatever to do with the adjourn-
ments. In  his am ended answer (p . 14, 1. 25) M c-
K enna states, “ each o f  said extensions was 
granted at the special request o f  com plainant 
and fo r  reasons which complainant did not dis-
close to this defendant.”

McKenna stated further that on June 20th, he 
told Baron that he would not grant any further 
adjournments, but insisted upon the passing of
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title on June 22nd. On that date, he claims to 
have tendered to Joseph  a deed fo r  the property, 
and Joseph, not being ready  to accept title, he, 
M cK enna, noted his default, and refused  to pass 
title at any time thereafter.

W e shall, fo r  the purpose o f  this portion  of 
our argum ent, assume that M cK en n a ’s story is 
to be believed in its entirety. N evertheless, we 
respectfu lly  submit that his position  was un-
tenable in a court o f  equity.

Tim e was not o f the essence of this con- 
tract, nor was it made so by agreement of 
the parties.

Tim e is not o f  the essence o f  an agreem ent to 
sell real p rop erty , unless so stated in  the agree-
ment, and the agreem ent in con troversy  here 
does not so state.

Gerba v. M itruske, 84 N. J . E . 141, Ap-
peals 1914;

Orange Society v. K onski, 94 N. J. E . 632, 
affirmed 95 N. J . E . 254.

In  Gerba v. M itruska, supra, C hief Justice 
Gummere, speaking fo r  the C ourt o f  Appeals, 
stated, at page 143,

“ A s  a general rule, in  equity, tim e is not 
o f  the essence o f  the con tract unless the 
parties have expressly  so treated it, or it 
necessarily  fo llow s from  the nature and cir-
cum stances o f  the con tra ct; and so equity 
w ill en force  the specific perform ance of 
agreem ents a fter  the tim e fixed fo r  their 
perform an ce has been su ffered  to pass by 
the p a rty  asking fo r  the intervention  o f the 
Court, unless the facts subm itted show 
that the parties to the con tract intended 
that time so fixed should be o f  its essence.”

E ven  i f  time w ere o f  the essence in the original 
contract, it w as w aived b y  the extensions ad-
m ittedly granted.
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In  K obrin  v. Drazin, 128 A tl. 796 (Backes, 
V. C., 1925), tim e w as not stipulated to foe o f 
the essence o f  the contract, fout the V ice-C han-
cellor fe lt that the circum stances w ere such as 
to make tim e o f  the essence. This fact, how -
ever, had been w aived b y  the parties in their 
subsequent negotiations. A t  page 796, the V ice- 
Chancellor sta ted :

“ W h ile  I  have no question that, orig i-
nally, in  the circum stances and by  the conduct 
o f  the parties, the tim e fixed fo r  the transfer 
becam e and w as o f  the essence o f  the con -
tract (the prop erties w ere bought fo r  homes, 
citing cases), the plea cannot be sustained 
as a bar, because it appears to ¡have been 
w aived b y  subsequent negotiations, and later 
re jection  o f  the contract, on  the ground o f 
the existence o f  the lien s .”

A lthough tim e is not o f  the essence in an 
agreem ent to sell, it  can be made so by either 
party, b y  g iv in g  notice to that effect, and fixing 
a reasonable tim e thereafter fo r  the p erform -
ance. Strauss v. R obe, 97 N. J . E . 208, affirmed 
98 N. J . E . 700.

In  Orange S ociety  v. K onski, supra, Vice-Chan-
cellor Backes said at page 635:

“ The law  is that a day  fixed in a con-
tract f o r  c los in g  title, w ithout m ore, is 
m erely  fo rm a l; but i f  it is stipulated that 
tim e is o f  the essence, o r  the circum stances 
a re  persuasive that that is the case, prom pt 
perform an ce is essential, and it is also the 
law  that w here the tim e fixed is regarded as 
a form ality  on ly, and the period  has gone 
by , o r  where tim e is o f  the essence, and 
there is a w aiver, that time m ay nevertheless 
be m ade o f  the essence b y  form al demand 
that the title be closed  b y  a given d a y ; but 
the tim e g iven  m ust be reasonable.”

In that case, the C ourt held that seven  d a y s ’ 
notice was too  short.
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The conclusion  o f  V ice-C hancellor Backes was 
fo llow ed  by  V ice-C hancellor B entley in Strauss v. 
Babe, supra.

In  the case at bar, M cK enna claim s to have 
given  two days’ notice o f  the fact that time would 
he o f  the essence o f  the agreem ent and it is 
respectfu lly  subm itted that this w as not reason-
able. In  view  o f  the cases, therefore, we submit 
that time was not m ade o f  the essence o f  this 
agreem ent.

M cK enna ’s alleged tender was insufficient.

A ssum ing even that time had been m ade o f the 
essence, nevertheless, we subm it that the alleged 
tender o f  the deed was not a sufficient tender.

A s  has been pointed out before , on June 22, 
1925, the fo llow in g  defects in the title existed:

A . The outstanding certificates o f  tax sale 
and the $12,000.00 m ortgage hereinbefore more 
particu larly  re ferred  to, w ere still open and un-
satisfied.

The V ice-C hancellor re fers to  these (at p. 
140), as fo llow s :

“ F irst, outstanding certificates o f  tax sale, 
m ost, i f  not all, o f  which, M cK enna had in 
his possession  ready  fo r  cancellation ; (2) 
the $12,000 m ortgage, unacknowledged and 
unrecorded satisfaction  piece fo r  which Mc-
K enna had and exhibited to B aron. * * * 
B u t M cK en n a ’s testim ony was that he told 
B aron  that i f  any o f  the title objections 
w ere not sa tis fa ctorily  cleared  up at the 
settlement, sufficient o f  the purchase price 
m ight be w ithheld at settlem ent to cover all 
the uncancelled items, i f  necessary. This 
was a practica l solution  o f  the difficulties, if 
any ex isted .”

The testim ony disclosed that on June 22, 1925, 
a large num ber o f  tax item s w ere open, some of
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which w ere not cancelled until Ju ly  21, 1925, and 
some o f  which, am ounting to about $1,000.00, 
were still open  at the tim e o f  the hearing. These 
items represented not on ly  liens to the m unici-
pality, but sales o f  the p rop erty  fo r  unpaid taxes.

The m ortgage w as dated N ovem ber 23, 1910 
(E xh ib it C. 13 ). In  order to be p rop erly  p ro -
tected, the fu ll am ount o f  principal and interest 
would have had to  be retained. The principal 
was $12,000 and interest on the m ortgage ca l-
culated to June 22, 1925, am ounted to $10,500. 
A dd in g  to this the outstanding tax titles o f  
about $1,000.00, the sum  o f  $23,500 was required 
to be withheld. The agreem ent in question p ro -
vided fo r  a cash paym ent o f  $20,000.00, so that 
there was not sufficient cash to be withheld, even 
assum ing that such solution was proper.

But further than this, we submit that the 
o ffer to perm it R eade to retain these m oneys was 
not a com pliance w ith an agreem ent to convey 
free o f  lien. W e  subm it that it is encumbent 
upon the vendor to clear up his title him self and 
have it in p rop er  condition  at the time fixed fo r  
the passing o f  title.

In  K obrin  v. Drazin, supra, it appeared that 
certain Judgment liens m ight exist against the 
property, which ven d or was endeavoring to com -
pel the vendee to take. The com plainant insisted 
that title be taken and offered  to  perm it suffi-
cient m oneys to be w ithheld to cover the amount 
o f  the alleged liens. A t  page 797 o f  the opinion 
in that case, V ice-C hancellor Backes sta ted :

“ T h ey  (com pla inant) took  the stand, pay -
m ent in  fu ll o r  no possession , save that they 
o ffe r  to put in  escrow  a sufficient sum to dis-
charge the judgm ents, i f  and when they 
w ere declared to be liens, which was brushed 
aside as leading to vexatious litigation, and
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all the while interfering with defendant's 
free alienation o f the p roperty  .”

The bill was dism issed.

W e  respectfu lly  submit that the o ffe r  to permit 
a w ithholding o f  the m oneys was anything but a 
practica l solution, because, as Vice-Chancellor 
Backes stated, one w ould  never know  when, if 
ever, M cK enna cou ld  produce the du ly  executed 
cancellation satisfaction  piece and in the mean-
time a prospective purchaser, o r  a mortgagee, 
m ight not be w illing  to accept the title with 
these liens open, notw ithstanding the fa ct that 
funds fo r  the purpose o f  satisfy ing  them might 
have been withheld. A  purchaser is entitled 
to have a m arketable title and not a title en-
cum bered by liens, even though he has funds in 
his possession  w ith which to sa tisfy  them.

B . The interest in the heirs o f  Deborah 
H erbert was still outstanding.

C oncerning this, the V ice-C hancellor (p. 140) 
sta ted :

“ A s  to this, it m ay be  said that McKenna 
had a p o licy  o f  title insurance from  the Fi-
delity  T ru st Com pany o f  N ew ark guarantee-
ing  perfect title in him  and on which he had 
a righ t to  rely. F urther than this, he had 
been in peaceable possession  o f  the property 
fo r  th irty  years. * * * B ut I  am not con-
vinced, nor am  I  ca lled  upon  here to decide 
that there is any outstanding so-called 
H erbert interest in this prop erty . The evi-
dence on  this poin t is m erely  that one title 
exam iner representing a responsible title 
com pany, out o f  an abundance o f  caution, 
perhaps, sets up this question o f  outstanding 
interest as one o f  the things to be disposed 
o f  on settlem ent; but as against this, we 
have the fa ct  that another equally responsible 
title com pany has a lready guaranteed the 
defen d an t’s tit le .”
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There was definite testimony by Mr. Angel- 
man, who was examining the title for the Mon-
mouth Title Company, that there was an out-
standing one-fourth interest in favor of the heirs 
of Deborah Herbert, due to the fact of a lapsed 
devise under her will (p. 23, 11. 4-30). The. Vice- 
Chancellor apparently disposed of this matter by 
assuming that inasmuch as the Fidelity Trust 
Company had guaranteed the* title, it probably 
was a sufficient title.

We submit that whether or not a Title Com-
pany has guaranteed a title does not establish 
the fact that the title is marketable, particularly 
in the face of specific testimony not denied, that 
there was a defect in the title.

Counsel for appellant, however, at the hear-
ing, anticipating that the fact that the Fidelity 
Trust Company had guaranteed the title might 
have a bearing in the Vice-Chancellor’s mind, 
offered to prove that the Fidelity Trust Com-
pany had themselves realized their error in 
guaranteeing the title, and were then refusing 
to guarantee adjoining property in which the 
same title question was involved.

On page 39 of the record appears the fol-
lowing :

“ Mr. Hannoch: Now, may I just make 
this statement? I don’t know whether it 
means anything to your Honor—but the 
question of the Fidelity report has been 
brought out on cross examination. When I 
brought it out you said it might not be ma-
terial. I want to bring out by this witness 
that as the result of the conferences which 
he had with the Fidelity when the records 
were gone over and it developed that the 
Fidelity had reached an erroneous conclusion. 
As the record stands now, it would appear 
that the title was guaranteed.”
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“ The C ou rt: That was the representation 
m ade b y  M r. M cK enna and this witness 
found that that was true. W hether or not 
the F idelity  m ade a m istake is perhaps one 
o f  the things to  be decided by  the Court. 

“ M r. H annoch : That is m y o ffe r .’ ’
“ The C ou rt: Is  is not m ateria l.”

N otw ithstanding the fa ct that the Court, at 
the hearing, stated that such testim ony was im-
m aterial, the V ice-C hancellor used the fact of 
the issuance o f  such p o licy  as a reason fo r  con-
cluding that there was no outstanding interest 
in fa v or  o f  the H erbert fam ily .

W e respectfu lly  subm it that the Vice-Chan-
cellor was in error concern ing this, and that he 
should have found that there was an outstanding 
interest.

C. There was no rescission  o f  the contract on 
the p art o f  M cK enna, n or did  he ever offer to rê  
turn the $5,000 deposit, except at the hearing 
(p . 95, 1. 37 ). E xceptin g  the alleged conversa-
tion  w ith B aron , there is no testim ony o f any 
unequivocal refusal to perform . M cKenna’s 
rep ly  to H annoch (C . 11) sim ply returns his 
letter and does not state anything about an 
abandonm ent or default.

F o r  the fo reg o in g  reasons, we respectfully 
submit that M cK enna alleged tender was not 
sufficient to declare R eade in default.

V en d ee’s delay caused by a reasonable 
objection to ven dor’s title will not bar his 
right to specific perform ance, even though 
time be o f the essence.

In  K eim  v. Lindley, 30 A tl. 1063 (not reported 
in N ew Jersey  R ep orts ) it is stated :

“ A  defendant vendor— cannot set up as a 
defense to a suit f o r  specific performance 
the delay o f  the vendee to brin g  suit, where 
such de lay  has been due to the inability of
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the vendor to make g ood  title and the vendee 
has been at all times w illing and ready to 
com plete and the ven dor has not repudiated 
or  attem pted to  rescind the contract. ’ ’

This case was reversed  in 54 N. J. E . 418 on 
grounds which do not a ffect the rule laid down.

In  B ourgeois  v. Edwards, 104 Atl. 447 (not 
reported  in the N ew  Jersey  R ep orts ), the V ice- 
Chancellor had a sim ilar question before him. 
The bill w as filed to  com pel the perform ance 
o f  a  contract to  assign certain  judgm ents. The 
vendor refu sed  to p erform  on the ground that 
time w as o f  the essence o f  the contract. The 
Court dism issed the defense, stating :

“ It  lacks m erit i f  f o r  no other reason than 
that the delay was brought about by Smythe, 
the attorney  o f  E dw ards, the vendor. A t  
the time fixed fo r  the transfer and pay -
m ent o f  the balance, a few  days before  the 
exp ira tion  o f  the period , Smythe had not 
p rov id ed  h im self w ith an assignment and 
tim e w as g iven  to  him  to obtain it .”

A  sim ilar question  has been before  the M ary-
land C ourt o f  A pp ea ls  in Budocz v. Friedman, 
126 A tl. 220. That case dealt with an agree-
ment fo r  the sale o f  real estate in which time 
was specifically  m ade o f  the essence. A  cloud 
on the title was d iscovered  in  the form  o f  a 
p r io r  con tract to sell the same land. There was 
considerable negotiation  and, twenty-three days 
a fter the date set, the vendee w rote stating that 
he w ould take title i f  g iven  thirty days m ore. 
The vendor d id  not reply . Tw o months and six-
teen days a fte r  the day set fo r  perform ance, the 
vendee filed his b ill fo r  specific perform ance and 
re lie f was granted  to  him. The Court sa id :

* ‘ The doubt existing as to this title w a s ' 
considerable and rational, and was not based 
on captious, fr ivo lou s, and astute niceties, 
but w as such as w ould produce real bona
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fide hesitation  in the m ind o f  the Chancellor. 
The condition  o f  the title and the doubt as 
to  its va lid ity  was caused b y  the act o f  the 
appellants (ven d ors) o f  which the appellee 
had no know ledge at the time he entered 
into the contract. T o  excuse his delay, it is 
not essential that the appellee be in  such a 
position  as to enable him to  successfully re-
sist a decree o f  specific perform ance in be-
h a lf o f  the appellants. The appellee (ven-
d ee) did all that equity should require of 
him  to rem ove the doubt existing as to the 
title, and the appellants alone were re-
sponsible fo r  its ex istence.”

In K opeyka  v. W  oodstron, 137 N. E . 137, the 
Suprem e Court o f  Illinois passed upon this ques-
tion. In  that case, also, the contract was a con-
tract. fo r  the sale o f  real estate and time had been 
m ade o f  the essence o f  the agreem ent. A  ques-
tion  in the title held up the closing and finally 
the. vendee o ffered  to w aive all ob jections and 
offered  to take title. The vendor refused to per-
form  fo r  several reasons, am ong which was 
v en dee ’s laches. Specific perform ance was, how-
ever, decreed, and with reference to the ques-
tion o f  laches, the Court said, at page 138,”

“ F ailure on the part o f  the vendee to per-
form  within the time required in the contract 
w ill not fo r fe it  his rights thereunder where 
he has sought to p erform  within such time 
and has fa iled  through the fau lt o f  the ven-
d or or  where the delay was at the request of 
the v en d or .”

T o  the same effect w ill be found the cases of 
Price  v. Immel, 48 Colo. 163 (Suprem e Court, 
1910) Baverance v. Lockhart, 35 S. E . 505 (Su-
prem e Court, S. C. 1900). W atson  v. Coast, 
14 S. E . 249 (W est V irg in ia  A p p ea ls ).

W e, therefore, submit that fo r  all o f  the fore-
goin g  reasons, R eade had never been placed in 
default.
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Our argum ent has thus fa r  proceeded on the 
prem ise o f  the correctness o f  M cK enna ’s story 
o f  w hy the title closings were adjourned.

W e resp ectfu lly  subm it that his story is not to 
be believed and that the evidence supports the 
testim ony o f  the com plainant to the effect that 
the adjournm ents w ere necessary by  reason o f 
the condition  o f  the title and that the last ad-
journm ent was taken, sine die, in order that the 
title m ight be cleared up before a new time fo r  
closing was fixed.

M cK en n a ’s testim ony should not have 
been given  the same weight as the testimony 
o f Baron.

M cK enna has been disbarred from  the practice 
o f  law b y  the C ourts o f  New Y ork  fo r  the rea-
sons, to quote the C ou rt ’s op in ion :

“ The r e fe re e ’s report concludes— '“ I  find 
the respondent gu ilty  o f  converting to his 
own uses the sum o f  $10,000 belonging to his 
client, M rs. V io la  F . B ied ler .”

Clark, P . J .— “ W e are satisfied that re-
spondent fo r  his own purposes made an im -
p rop er  use o f  his clien t ’s money, and there-
by  con verted  the same to his own use.”

(In  re M cK enna, 208 N. Y . S. 127). H is ap-
peal was dism issed b y  the New Y ork  Court o f  
Appeals. (240 N. Y . 703.)

H e was also d isbarred  by the New Jersey  Su-
preme Court (p . 98 ).

Thereafter, how ever, and on February 19, 
1921, a m em oranda was filed b y  the Court, the 
salient p ortion  o f  which is as fo llow s :

“ The conclusion  o f  the Court now is that 
the findings o f  the B oa rd  o f  Exam iners are 
sustained by  the evidence, and that said 
Thom as P . M cK enna was shown guilty o f  un-
professiona l conduct requiring substantial 
d iscip linary  action  by  the Court, in that he
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m ade im proper use o f  m oneys belonging to 
clients w ithout their know ledge or consent; 
but inasm uch as it appears that said clients 
have sustained no financial loss thereby, the 
C ourt does not consider his offense to call 
fo r  absolute disbarm ent. Suspension for 
the term  o f  tw o years is deem ed sufficient 
punishm ent, and as that period , reckoning 
from  the argum ent o f  the exceptions, will 
have elapsed on F ebru ary  19, 1921, a rule 
m ay be entered on that date, reinstating said 
M cK enna as an attorney and counsellor-at 
law. ’ ’

M cK en n a ’s explanations to the Court in this 
cause o f  the status o f  these various disbarment 
proceed ings does not add to the w eight to be 
g iven  to his testim ony. H e sought to give the 
im pression  that the appeal in N ew  Y ork  was still 
pending (pp . 99-100). H e stated at page 99, 
that he was on ly  suspended from  practice in New 
J ersey  during  the pendency o f  the proceedings, 
whereas it appears that he had been entirely 
disbarred, but that subsequently, there was a 
change in punishment.

W ith  these facts b e fore  the Court, all doubts 
respecting  unsupported  testim ony com ing from 
M cK enna should have been resolved against him.

W e shall now  discuss the testim ony.

M cK en n a ’s statem ent in  his answ er to the 
effect that no reason was advanced fo r  the ad-
journm ents (p . 14, 1. 27 ), and his testim ony on 
the stand to the e ffect that the questions in the 
title had nothing to do with the adjournment, 
but that the adjournm ents w ere due solely to Mr. 
B a ro n ’ s personal convenience (p . 93,1. 22-p. 94,1. 
14), are alm ost inherently unbelievable. Mc-
K enna takes the position  that the questions in 
the title had nothing to do with the closing, al-
though in the same breath he adm its that these
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were discussed w ith him. W ith  the C ourt’ s 
personal fam iliarity  w ith the m anner and m ethod 
in which questions arising  in connection with the 
exam ination o f  title o f  real estate are disposed o f, 
we respectfu lly  submit that M cK enna ’s testim ony 
with respect to this should be disregarded as 
being im probable and that the story  o f  B aron  
be believed  to the effect that the adjournm ents 
were necessary  in order to dispose o f  the title 
questions.

It should also be noted that early in July, 
1925, a fter  the alleged default— M cKenna called 
upon A ngelm an o f  the T itle Com pany at F ree-
hold, and took up with him the very  questions 
above re ferred  to (p . 28,1. 33; p. 29,1. 20). Surely 
this is inconsistent with M cK enna ’s story that 
these questions had nothing to do with the ad-
journm ents. W h y  go  to Freehold and interview  
the m an in charge o f  the title examination, i f  
there w ere no questions raised? W h y go to 
Freehold at all if the title was sufficient and had 
been abandoned?

Reade had every reason for performing the 
contract and had no reason whatsoever for re-
fusing to perform .

A . H e needed title to this particular parcel 
in order to com plete his ownership o f  a large 
plottage. R eade controlled  the B roadw ay 
Theatre, which prop erty  adjoined the property 
in con troversy  on the west (p. 65, 1. 30). He 
had acquired title to the prop erty  directly to the 
east (p . 65, 1. 23 ). The M cK enna property, with 
its fron tage  o f  50 feet, com pleted R ea d e ’s owner-
ship o f  the entire plottage. It was, therefore, 
most to his interest to com plete the purchase and 
it is m ost im probable that he would have aban-
doned the contract.
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B. H e w as planning to build on the property 
in question and the ad jo in in g  land, and plans 
had already been begun on A p ril 14, 1925, and 
had been com pleted on Ju ly  1, 1925. The plans 
prov ided  fo r  a bu ild ing coverin g  the land in-
volved  in these proceedings and ad jo in ing  lands 
(p . 61, 11. 1-10). Betw een Ju ly  30 and August 
20, 1925 (the date the bill was filed ), bids had 
been obtained fo r  the w ork (E xh ib it C. 9 ). All 
o f  these bids w ere received before  the alleged 
boom  in real estate to which reference will here-
a fter  be made. Certainly, i f  R eade had con-
ceived the idea o f  abandoning the contract in 
June, 1925, as alleged by  M cK enna, he would 
not have continued his e fforts  to obtain bids as 
late as A ugust.

C. R eade negotiated a m ortgage loan cover-
ing the prop erty  from  the W arran ty  Building 
and L oan  A ssocia tion  (p . 66, 11. 15, 28).

I). R e a d e r  counsel w ere engaged in clearing 
up the title to the property . R eports were being 
received by  them from  the T itle  Company 
throughout the m onths o f  June and duly. The 
title had not been cleared up even at the hearing 
and it appeared that the questions were still 
being investigated.

AIT o f  these m atters, we respectfu lly  submit, 
support entirely the testim ony o f  the complain-
ant to the effect that he was at all times anxious 
to take title to the p rop erty  and that he had 
never abandoned it and was sim ply w aiting ap-
proval o f  the title by  counsel (p . 65, 1. 2 ) ;  nor 
had he ever been in default.
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Vice-Chancellor’s reasons for accepting M c-
Kenna testim ony is not supported b y  proofs.

The V ice-C hancellor reached the conclusion 
that time had been m ade o f  the essence o f  the 
agreement, by  stating that he believed the story 
o f  M cK enna and not that o f  Baron. The rea-
sons fo r  this conclusion , as stated in his opinion, 
are tw o -fo ld :

F irst, the V ice-C hancellor said that B aron  did 
not deny M cK en n a ’s testim ony, except in his 
direct testim ony. B a ro n ’s version  o f  the con-
versation  w hich took  place on June 20th, as re-
lated in his d irect testim ony, and under v ig or -
ous cross exam ination, d iffered  diam etrically 
from  that o f  M cK enna. The V ice-Chancellor 
felt, how ever, that B aron  should have again 
taken the stand and categorically  rebutted the 
testim ony instead o f  m erely  allow ing his original 
testim ony to rem ain without any further addi-
tions thereto. The V ice-C hancellor said (a fter 
quoting some o f  the B aron  and M cK enna testi- 
m ony, p. 137), that although B aron  was in court 
when this testim ony o f  the defendant was given, 
he did not take the stand in rebuttal.

H e overlooked the fo llow in g :
“ Q N ow , you  had a conversation  with 

M r. M cK enna on  'the 20th o f  June, 1925, 
d id n ’t y ou ?  A  That is correct, on the 20th.

Q That w as in  v iew  o f  the fact that two 
days later the last stipulation would expire? 
A  C losing o f  it on the 22nd.

Q W h ere  w as the conversation? A  That 
was— I  think it w as a telephone conversa-
tion, it m ay have been in  person, I  d o n ’t 
recall.

Q B id  M cK enna say that he w ouldn ’t 
consent to any further adjournm ent? A  
N o, Mr. M cK enna said * * *

Q I  d id n ’t ask you  that. A  No, he did 
not.”  ’
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Thus B aron  had denied d irectly  and as posi-
tively  as he could M cK en n a ’s story  that he had 
m ade time o f  the essence.

The V ice -C han cellor ’ s second reason  fo r  ac-
cepting M cK en n a ’ s story  as against B a ron ’s was 
that M cK enna stated that on  July 10th, Baron 
had called at his office and had examined the 
deeds which it was alleged had been tendered on 
June 22nd. The V ice-C hancellor said (p. 137): 

“ Joseph  denies that any tender was made, 
but I  am unable to accept that denial, as it is 
undisputed  that on Ju ly  10th B aron  saw 
M cK enna and asked to be shown the papers 
tendered to  Joseph . I f  Joseph  spoke the 
truth, w hy did B aron  ask to inspect the 
papers? B aron  did not deny that such a 
request had been m ade b y  him, and if  Mc-
K enna had said, as B aron  claims, that they 
w ould hold the m atter o f  settlement in abey-
ance w ithout day  until the title objections 
had been cleared up, w hy w as there any 
necessity  fo r  sending Joseph  to McKenna 
on June 22n d ?”

It w ill be noted that the V ice-C hancellor said 
that it was “ undisputed”  that B aron  had called 
on  M cK enna on Ju ly  10th. The Vice-Chancellor 
overlooked  entirely  the fo llow in g  testim ony given 
by B aron  under cross exam ination (p . 5 5 ):

“ Q N ow, M r. B aron , from  the 20th of 
June, to  the time you  went to Europe, you 
d id n ’t have anything to do with the matter? 
A  Oh, yes, a great deal continuously.

Q D id  you  have any further conversa-
tion  with M cK enna? A  Not with Mr. Mc-
Kenna, but w ith the title com pany.

Q So fa r  as M cK enna is concerned the 
last conversation  previous to your trip to 
E u rope w as on the 26th o f  June? A  I 
think that is right.

Q Y ou  went to E u rope  on  the 25th of 
J u ly?  A  25th o f  July.

Q W hen d id  y ou  return? A  August 
26th.”
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W e thus have testim ony that a fter June 20th, 
B aron  had no conversation  w ith M cKenna. This 
denies that B aron  called on M cK enna on Ju ly  
10th and inspected the deeds. The V ice-Chan-
cellor was th erefore  in error in stating that it  
was undisputed that B aron  had exam ined the 
deeds.

W e respectfu lly  submit that the V ice-Chan-
cellor w as clearly  in error in feeling  that M c-
K en n a ’s testim ony was corroborated  by  undis-
puted facts.

M cK en n a ’s real reason fo r  refusing to per-
form  was the real estate boom at Long Branch.

There was, how ever, a fact in the case which 
should have had considerable weight in the 
C ou rt ’s m ind and which should have led him 
to look  through the sham reasons given by  M c-
Kenna.

It appeared that in A ugust, 1925, there was 
quite a boom  in  real estate in L ong Branch. 
M cK enna then o ffe red  the prop erty  fo r  sale at 
$100,000 to  $125,000 (p . 85, 11. 17-20), although 
he had agreed to sell to R eade fo r  $50,000. The 
bill was filed as soon  as R eade heard o f  this fact 
(p. 69, 1. 27 ), and when M cK enna returned Mr. 
H annoch ’s request fo r  a form al continuance 
(E xh ibit C. 11). This boom  was the real cause 
fo r  M cK en n a ’s refusa l to sell.

M c K e n n a  r e p l i e s  t o  t h i s  a r g u m e n t  b y  s a y i n g  
t h a t  R e a d e  d e c i d e d  t o  p e r f o r m  o n l y  w h e n  t h e  
b o o m  b e g a n .  B u t  w e  h a v e  s h o w n  t h e  e x t e n t  o f  
R e a d e ’ s  p r e p a r a t i o n  f o r  b u i l d i n g ,  o b t a i n i n g  
l o a n s ,  & c . ,  l o n g  p r i o r  t o  t h e  b o o m ,  s o  t h a t  M c -
K e n n a ’ s  a r g u m e n t  o n  t h i s  s c o r e  f a i l s  t o  h a v e  a n y  w e i g h t .
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The V ice-C hancellor in  his opin ion  (p. 141) 
re fers to the case o f  B a rry  v. Buskin—

“ The instant case is sim ilar to that of 
B a rry  v. Buskin, 4 N. J . A dv . B . 1042, re-
cently decided by  me, where I  held that time 
not orig ina lly  o f  the essence o f  the contract 
had been subsequently m ade o f  the essence 
by  agreem ent o f  the parties .’ ’

I t  is respectfu lly  subm itted that the tw o cases 
are quite dissim ilar on the m aterial facts. In 
B arry  v. Ruskin, there was on ly one extension of 
closing, and that one was given  fo r  one week only 
a fter the com plainant had requested a two weeks’ 
extension. M oreover, the defendant w rote com-
plainant as fo llo w s : “ I  w ill not grant any 
further extension  to you  fo r  the passing o f  title 
o f  the p rop erty .”  T h irdly , im m ediately after 
the default, defendant w rote com plainant, re-
pudiating and rescinding the contract, in clear 
and express term s. Lastly , the vendee was 
guilty  o f  great laches in that case ; w ith the time 
fo r  closing  set three m onths from  the date o f the 
contract, he delayed two months before begin-
ning his search on the property.

The V ice-C hancellor h im self recognized these 
points when he said (p. 1045) :

“ The lon g  delay  o f  com plainants in order-
in g  searches in this case w as responsible 
fo r  their not being ready  to close the title 
on  Septem ber 1st. A t  that tim e conditions 
in the real estate m arket w ere such that 
further delay m ight be pre jud icia l to the 
interests o f  the vendor, and I  am o f the 
opin ion  that she w as w ithin  her rights in 
refusing  to extend tim e fo r  settlement be-
yond  Septem ber 8th ; but irrespective o f the 
reasonableness or unreasonableness o f  this 
extension, it is clear that such an extension 
fixing the final date fo r  settlement at Sep-
tem ber 8th, and beyond w hich it was under-
stood no further extensions would be al-
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low ed, w as agreed  upon between the par-
ties. ’ ■

It is quite apparent from  the above that the 
V ice-C hancellor was convinced that the failure 
to close title on the date set in that case was 
due to the fau lt o f  the vendee and his great 
laches. In  the case at bar the com plainant was 
particu larly  free  from  fau lt or laches, and we 
respectfu lly  submit, therefore, that that case 
cannot be considered as an authority fo r  the 
denial o f  specific perform ance in the instant 
case.

It is, therefore, respectfu lly  subm itted:

A . A ssum ing that M cK en n a ’s story is ac-
cepted in its entirety, nevertheless:

1. T im e was not made o f  the essence.
2. M cK enna was never able to perform .
3. K eade w as never in default.

B. C onsidering the testim ony in its entirety, 
the testim ony o f  com plainant should have been 
accepted and a decree fo r  specific perform ance 
granted.

The Court below  having decided that com -
plainant was not entitled to perform ance, did not 
consider the questions o f  law  as to whether or 
not R eade was entitled to an abatement in the 
purchase price. Should, how ever, the Court de-
termine that com plainant is entitled to a decree, 
we respectfu lly  submit that an abatement o f  the 
purchase price  should be granted.

Our courts recognize the doctrine that i f  a 
vendor has agreed to convey  an absolute title 
free and clear o f  all encum brances, and is un-
able so to do, the vendee is perm itted to obtain 
specific perform ance o f  it either by  an abatement
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o f  the purchase price  or indem nity against loss 
by  reason o f  any outstanding interest.

W e  shall now  discuss the various outstanding 
interests as they existed at the time o f  the hear-
in g  herein and indicate our thoughts respecting 
each.

Inchoate D ow er of Said McKenna.

A ll questions respecting any interest in favor 
o f  M rs. M cK enna w ere dispelled at the hearing 
when there w as produced in evidence (Exhibit
C. 12) a w arranty  deed duly executed by Mc-
K enna and his w ife  to R eade fo r  the property 
in question. W e  indicated our willingness to 
accept this deed, even though it did not have 
the N ew Y ork  County C lerk ’s certificate re-
quired by our record ing  act and even though 
the description  therein contained did not corre-
spond with the survey.

In  Luczak v. M ariove, 92 N. J . E. 377, affirmed 
93 N . J . E . 501, it w as held that the fact that a 
w ife  has executed a deed to be delivered in a 
proposed  perform ance o f  an agreem ent for a 
sale o f  real estate indicates a w illingness on her 
part to perform . M cK enna is, therefore, in a 
position  where he, having agreed to convey a 
sufficient title free  and clear o f  all encumbrances, 
cannot urge that his w ife  is unw illing to sell. Iu 
fact, it must be adm itted that such a defense 
was not urged by  him at the hearing.

In  the case o f  Hollander v. Abram s, 132 Atl. 
224, there was offered  in  evidence before your 
H on or a deed executed by  a husband and wife 
and the Court directed  that the v ery  deed in evi-
dence be delivered b y  the parties. W e  urge that 
this be done in this cause.
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Tax Liens.

There are still open  o f  record  a number o f  tax 
liens (p . 10). M cK enna alleges that they have 
been satisfied. In  Thomas v. Flanagan, 4  A . R. 
534, V ice-C hancellor Bentley recognized that the 
amount o f  liens against a property  could be 
deducted from  the purchase price or  satisfied 
out o f  the purchase price. W e urge that with 
respect to these item s, the Special M aster under 
whose d irection  the title should pass shall be 
authorized to sa tisfy  the amount o f  any unpaid 
liens from  the purchase price.

T o the same effect is Coltinik v. Hockstein, 
95 N. J . E . 513.

Interest o f H eirs of Deborah Herbert.

Mr. A ngelm an, the title  officer o f  the T itle 
Com pany, has established that an undivided one- 
fourth  interest in the prem ises exists in favor 
o f  the heirs o f  D eborah  H erbert. M cKenna has 
not denied such testim ony. Complainant is de-
sirous o f  acquiring the fu ll interest o f  M cKenna 
in the prop erty  and as he has not a com plete title, 
then that allow ance should be made from  the 
purchase price, or  an indem nity should be given 
to com plainant against claim s m ade on behalf o f  
said heirs.

In  the case o f  Triplett v. Evans, 93 N. J . E. 
202 (C ourt o f  A ppeals, 1921, affirming the opin-
ion o f  V ice-C hancellor Learning, w ithout addi-
tional com m ent), the vendor agreed to sell the 
fee sim ple in land. I t  developed that he only 
owned a life  estate. This Court referred  the m at-
ter to a special m aster to ascertain the value o f  
the life  estate and order a conveyance thereof 
upon paym ent o f  the am ount so ascertained.
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In  Farrell v. Fork, 76 N. J . E . 615 (affirmed 
upon the opin ion  o f  V ice-C hancellor Learning, 
whose decision  is not reported  in the New Jer-
sey reports, but m ay be fou n d  reported  in 79 
Atl. 897), it appeared that a vendor had con-
tracted  to convey real estate. U pon  an examina-
tion  o f  title, it developed that he owned only 
three-fourths thereof, the balance being vested 
in certain heirs o f  a form er ow ner whose where-
abouts could not be ascertained. (T h e  facts are 
identical with these at bar.) The vendee con-
cluded to take title to the interest held by the 
vendor, and asked fo r  an abatem ent o f  the pur-
chase price. The V ice-C hancellor held (bottom 
o f  p. 8 9 9 ):

“ So on this branch o f  the case, so fa r  as I 
have gathered it, it seems to  m e entirely 
clear that the com plainant is entitled to a 
decree fo r  specific perform ance requiring 
the defendant to convey to him his undivided 
three-fourths interest in  the land, with an 
abatem ent o f  a proportionate  amount o f  the 
purchase m on ey ; that is to say, the pur-
chase m oney m ortgage w ill be one-fourth 
less than the am ount agreed upon, $2,700, 
and the total amount o f  $1,000 cash to be 
pa id  w ill be abated one-fourth , so that there 
w ill be a proportionate abatem ent o f the 
purchase m oney m ortgage and cash .”

W e  respectfu lly  submit that the same practice 
should be fo llow ed  in the case at bar.

W e  therefore  respectfu lly  submit that the 
Chancery decree should be reversed and a de-
cree fo r  specific perform ance w ith abatement 
should be entered.

R espectfu lly  submitted,

S T E IN , M cG L Y N N  & H A N N O C H ,
S olicitors o f  Appellant.

H e r b e r t  J. H a n n o c h ,

O f Counsel.
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REPLY BRIEF.

Pursuant to the perm ission  granted appellant 
by the Court, this rep ly  b r ie f is filed. The topics 
will be considered  in the sequence adopted in re-
spondent’s brie f.

The “ undisputed chronology”  set forth  on 
Vage 4 o f respondent’s brief is disputed.

On page 4 o f  the b r ie f  appears what is said to 
be their “ undisputed ch ron o log y .”  The fo llow -
ing items in  this ch ron o logy  are seriously d is-
puted as fo l lo w s :

(a ) “ P rop erty  searched fo r  Reade p rior  to 
M ay 1, 1925.”  B aron  testified (p . 50) that this 
search w as on ly  “ to  find out whether M cKenna 
was the record  ow n er o f  p ro p e rty ,”  and that at 
the tim e o f  the execution  o f  the contract he had 
only in his possession  “ what we call in N ew Y ork  
City, the last record  o w n e r ’s nam e”  (p . 51).

(b ) “  The tender o f  deed by  M cK enna and de-
fault noted on  con tract June 22nd.”  Mr. Joseph, 
t e person  to w hom  it is alleged tender was made,

enies that any such tender was m ade (p . 59).
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(c )  “ R ea d e ’s attorney exam ines papers tend-
ered Ju ly  10th.”  B aron  testifies that from  June 
20th, to the fa ll o f  the year he d id  not communi-
cate with M cK enna in any w ay (p. 56).

F rom  the foreg o in g  it w ill appear that the 
ch ronology  is seriously  disputed in numerous 
ways.

The fact that complainant filed an amended bill 
should not militate against him,

M r. H an n och ’s testim ony discloses that the bill 
was hurried ly  drawn, when he learned that Mc-
K enna had placed  the p rop erty  fo r  sale with 
brokers (p. 7 3 ) ;  later on a m ore carefu lly  pre-
pared bill was filed and perm ission  o f  the Court 
obtained to the filing thereof.

A ppellan t is accused o f  bad  fa ith  w ith respect 
to his allegations concern ing the fa ilure o f  Mrs. 
M cK enna to jo in  in the deed. R eference to the 
testim ony (pp . 74 to 76) w ill d isclose that the 
production  o f  the deed alleged to be tendered 
on June 22nd was a com plete surprise, and that 
the production  th ereof fo r  the C ou rt ’s inspection 
was resisted by  M cK en n a ’s counsel (pp . 63 and 
74) and the deed was o ffered  on ly  a fter argu-
m ent and adverse ru ling  by  the Court.

It  is subm itted that the fa ct that appellant 
was thus shown to have no know ledge o f  the 
existence o f  the deed is dam aging evidence that 
the deed  was not tendered on  June 22nd.

Comparison o f B aron ’s and M cK enna’s testi-
mony.

This has been fu lly  discussed in  the m ain brief 
and is therefore not re ferred  to.
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Time was not o f  the essence o f the contract.

A n  attem pt has been m ade to create a back-
ground o f  haste in the execution o f  the instru-
ments in an e ffort to show  that tim e had been 
made o f  the essence b y  reason o f  the circum -
stances. This assum ption  is unsupported by  any 
testim ony other than that o f  M cK enna and is 
com pletely negatived by  the subsequent conduct 
o f  the parties and the extensions granted.

H ad tim e been o f  the essence o f  the agreem ent 
to the extent that M cK enna alleges, M cKenna, 
having been a m em ber o f  the bar, would certainly 
have had appropriate  clauses inserted in the con -
tract o r  in  the subsequent stipulations. H aving 
failed so to do, m ust m ilitate against his argu-
ment that time was o f  the essence.

Exhibit C. 10 (M r. Hannoch* s letter).

Much com m ent is m ade in the respondent’s b rie f 
upon the letter w ritten  A u gu st 18, 1925 by  Mr. 
Hannoch to M r. M cK enna. H annoch explains the 
circum stances surrounding the w riting  o f  this 
letter (p . 72). A n  exam ination  o f  that testim ony 
will disclose that reasons and conversations 
which he had, which resulted in his w riting  the 
letter, w ere barred  because they w ere hearsay 
testim ony. M r R eade testified how ever that 
when he learned M cK enna was endeavoring to 
sell the p rop erty  to others, he com m unicated that 
fact to M r. H annoch (p . 69). In  view  o f  the fact 
that it had been agreed to postpone the time fo r  
closing until the questions w ere cleared up, Mr. 
H annoch w rote fo r  a form al extension. W hen 
the extension w as not forthcom ing, a bill was 
hastily prepared  the same afternoon  that M c-
K en n a ’s letter w as received, and filed, process 
issued, and lis pendens filed.
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On pages 20-21 o f  the rep ly  b r ie f it is argued 
that this letter m isrepresented the facts. When 
the letter was w ritten, the $12,000 m ortgage had 
been cancelled. The am ount due on  the taxes, 
about $1,000, cou ld  have been pa id  at the time 
o f  Closing. M cK enna had stated that the Fidelity 
T rust Com pany cou ld  sa tis fy  the question o f the 
outstanding H erbert interest, and o f  course if 
that w ere done the M onm outh T itle  Company 
were ready to close. The explanation  was not 
forth com in g  how ever from  the F idelity , but on 
the con trary  M r. W y ck o ff o f  that company 
agreed  with A n gelm an ’s conclusion  (p . 31; al-
though this testim ony was ordered  stricken out, 
as being im m aterial).

We therefore submit that this letter was writ-
ten in good faith and does not bear any of the 
characteristics attributed to it by counsel.

W e have dealt w ith  the points raised in re-
spondent’s b r ie f principally  to  answ er the allega-
tions o f  bad  faith , laches and default. Our pur-
pose has been to show that com plainant is in 
equity w ith clean hands.

In  the last analysis the various m atters raised 
by  respondent are entirely  beside the point. As-
sum ing resp on den t’s various contentions to be 
true1, nevertheless the case can  be disposed of 
upon  the fo llow in g  p o in t :

A t no time either at the date set fo r  the clos-
ing o f the title, or at any other adjourned dates, 
was M cKenna able or ready to pass title in ac-
cordance with the term s o f the contract.
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It  w as n ot until Ju ly  31st that the $12,000 
m ortgage w as cancelled. There was testim ony 
to the effect that substantial defects in  the title 
existed at all times. There was no testim ony to 
the e ffect that these defects were not real o r  sub-
stantial. T hey  had all been brought to M c-
K en n a ’s attention, as he h im self adm itted on  
cross exam ination (pp , 86-90). M cK enna cannot 
urge any defau lt on  the part o f  Keade fo r  the 
reason that he h im self was always in  default.

It  is respectfu lly  subm itted that the decree in  
Chancery should be  reversed.

R espectfu lly ,

S T E IN , McGrLYNN & H A N N O C H , 
Counsel f o r  Com plainant-Appellant.
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W al t e r  Rea de , 
Com plainant-Appellant,

and

T h o ma s  P. M c K e n n a , 
D efendant-Respondent.

On Appeal From 
Chancery

(B e r r y  V. C.)

BRIEF FOR DEFENDANT-RESPONDENT.
This is a specific perform ance case, arising out 

o f  the L on g  Branch real estate boom  o f  A ugust, 
1925. Com plainant was the contract vendee. The 
boom  roused him to litigation.

C om plainant’s original bill prayed  fo r  straight 
perform ance o f  the contract. It  was filed A u -
gust 21, 1925, and was prom ptly  answered by  
defendant.

Eight months later an amended bill o f  com plaint 
was filed, not seeking specific perform ance— but 
perform ance with an abatement o f  price ‘ ‘ fo r  such 
interests, m ortgages, liens or encum brances, as 
he (defendant) shall not be able to convey or 
d ischarge ’ \

W e  shall later, paake some observations on the 
com pla inant’s bills.

Statement of Facts.

The facts are not com plicated. The disputed 
facts  are few .

F o r  th irty  years, or so, defendant owned and 
was in undisputed possession  o f  a p lot o f  vacant 
land on B roadw ay, L on g  Branch. R eade was in-
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terested in a corporation  ow ning a m oving picture 
house adjoin ing. (See case o f  Reade v. Broadway 
Theatre Co., 132 A tl. 477.)

F o r  some time previous to m aking the contract, 
R eade had been negotiating  fo r  the purchase o f 
the vacant land. Presum ably these negotiations 
extended from  about A p r il 1st, 1925, fo r  in his 
letter o f  instructions to his attorney (E x . D -3) 
com plainant indicated that the title was to close 
as o f  A p r il 1st. Be that as it m ay, it is undis-
puted that com plainant had a search made, and 
an abstract o f  M cK en n a ’s title in his possession  
when the term s were finally agreed upon, fo r  on 
M ay 6th he w rote to B aron , his attorney (E x . 
D-3, p. 1 3 3 ):

* ‘ M r. M cK enna is in m y office now, and we 
have agreed upon the fo llow in g  term s in con-
nection w ith the prop erty . The contract is 
to  be closed as o f April 1st, 1925. * * *

“ I  am enclosing abstract o f title which you  
sent me to read, and I  w ish you  w ould p re -
pare these papers so that we can close any 
time this afternoon or tom orrow morning, if  
possible. P lease call M r. M cK enna on the 
phone as soon as yon  have read this n o te .”

A s  a result o f  these instructions B aron, R ea d e ’s 
New Y ork  attorney, drew  the contract fo r  the sale. 
It  was dated and executed on M ay 9th, 1925, and 
prov ides fo r  closing title sixteen days later, M ay 
25th, and as o f  A p r il 1st, m ore than one month 
p rior  to date o f  contract.

The reason fo r  the short time to close appears 
on page 105 ( t o p ) :

“ I  told  M r. R eade that I  had an op p or-
tunity to buy som e prop erty  in  N ew Y ork , ad-
jo in in g  prop erty  to mine, on 88th Street, and 
that I  wanted the m atter closed immediately 
fo r  that purpose, otherwise I  would lose that 
opportunity.”
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This is not denied by Reade, but in fact, rather 
corroborated  by his letter (D -3 ) to his attorney 
in returning the abstract o f  title, where he s a y s :

“ I  w ish you  would prepare these papers so 
we can close at any time this a fternoon  or 
tom orrow  m orning, i f  possible. P lease call 
M r. M cK enna on the phone as soon as you  
read this n o te ”  (p. 134; 1. 22).

W ith  the unusual situation o f  m aking a search 
and having an abstract o f  title o f  the prop erty  in 
his possession  before  m aking the bargain  to p u r-
chase, Reade, the purchaser, in the presence o f  the 
seller, indicates that time is essential, and i n -
structs his attorney to prepare the papers so that 
they can close ‘ * this a fternoon  or tom orrow  m orn -
ing i f  p oss ib le ”  and directs his attorney to call 
the seller “ on the phone as soon as you read this 
note ’ ’ . This, was done at the interview  when the 
bargain  was struck and when M cK enna said to 
R eade “ I  have an opportunity  to buy some p ro p -
erty  in N ew  Y ork , ad join ing property  to m ine on 
88th Street, and that I  wanted the m atter closed  
immediately fo r  that purpose, otherwise 1 would 
lose that opportunity” .

Thus, the contract drawn by R ea d e ’s attorney 
three days later, M ay 9, provided  fo r  closing on 
M ay 25th, and as o f  A p r il 1st.

There w ere three adjournm ents o f  the closing, 
all o f  which carried  the m atter from  M ay 25th, 
the date fixed in the contract, until June 22nd 
when the com plainant defaulted.

The first dispute in the evidence is as to the 
reason  fo r  the three short adjournm ents fo r  clos-
in g  title.

M r. B aron  says that the adjournm ents w ere oc- 
sioned by  ob jections to the title. Mr. M cK enna 
tells an entirely  different story.'



4

The evidence on this subject w ill be discussed 
later. H ere we are endeavoring to give the out-
standing facts  that are n ot in  dispute.

On M ay 22, com plainant’s attorney w rote (E x . 
D - l )  enclosing stipulation  ad journ ing  to June 1st 

— 7 days.
On M ay 29, com plainant’s attorney w rote (E x . 

D -2) enclosing stipulation ad journ ing to June 15 
— 14 days.

L ater com plainant’s attorney prepared  another 
stipulation w hich M cK enna signed, adjourn ing 
to June 22— 7 days. These adjournm ents were 
each at request o f  com plainant’ s attorney. The 
a ttorn ey ’ s representations on  which they were 
given  are stated by  M cK enna as later shown.

The undisputed chron ology  is interesting, and 

runs thus:

P rop erty  searched fo r  
R eade p r io r  to .............. M ay 1,1925

R eade has abstract and 
strikes his bargain ........ M ay 6,

C ontract is prepared  and 
executed ........... #.....——- M ay 9,

T itle to close.......-............... M ay 25,

A d jou rn ed  to .......... -----...... June 1,
A d jou rn ed  to .................. ..... June 15,

A d jou rn ed  to ....................... June 22,

T ender o f  deed b y  M c-
K enna and default 
noted on  con tract........ June 22,

R e a d e ’s attorney exam -
ines papers tendered.... Ju ly 10,

N o extension asked and 
no com m unication from  
com plainant until r eal i

ESTATE BOOM HITS LONG

B r a n c h  ..... A ugust 10,



E xh ib it C-10, asking fo r  
conveyance w ritten  by
R eade ’ s a ttorney..........

B ill fo r  stra ight specific 
perform ance, sent by  
m essenger fo r  filing, 
be fore  receip t o f  an-
swer to C-10.....................

Lis Pendens also sent 
b y  m essenger fo r  filing 

N otice o f  m otion  to file 
am ended bill f o r  abate-
ment o f  p rice  and in-
dem nity and charging  
fraud , filed................ .

A u gu st 18,

A ugust 21, 

A u gu st 21,

A p r. 13,1926

I .

Complainant’s bills of complaint.

The original b ill o f  com plaint is a straight bill 
fo r  specific perform ance. The p rayer is fo r  con -
veyance o f  the land upon  paym ent o f  the fu ll 
price. E ight m onths later, and a fter defendant 
answered, a new and am ended bill was filed, which, 
a fter setting fo rth  contract, a lleg es :

Par. (3 ) S ince executing o f  contract com plain -
ant has had title exam ined and has d is-
covered  that at signing o f  contract and 
ever since M cK enna was not seized o f  
the w hole tract and that there exist 
num erous outstanding liens.

P ar. (4 ) The time to pass title was extended 
from  time to tim e to enable defendant 
to clear up questions o f  title.

P ar. (7 ) Com plainant wants conveyance o f  the 
lands, or  so much as M cK enna can con -
vey, w ith abatem ent o f  price.
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Par. (9 ) That defendant fraudulently  induced 
and still continues to induce his w ife 
to refuse to release her inchoate right 
o f  dow er in the lands.

P ar. (10) The heirs o f  D eborah H erbert are 
seized o f  an interest in the lands.

P ar. (11) There are a large num ber o f  tax liens 
and other encum brances and rights o f 
w ay against the lands.

The alleged defects o f  title w ere known at the 
time o f  filing the original bill. Indeed com plain-
a n t’s attorney B aron  asserts now  that the ad-
journm ents were due to his know ledge o f  these 
so-called objections. Com plainant knew no m ore 
about the m atter when he m ade the charges in his 
am ended bill than was well known to him  when he 
filed his original bill.

On P age 52, at top, B aron  says that on M ay 
25th he had know ledge o f  the ob jections to title 
that Anglem an, the T itle C om pany ’s representa-
tive, recited, and that by  M ay 25th he had in -
form ed  R eade o f  them.

It  is fa ir  to argue that either the com plainant 
was first asking fo r  som ething he knew the court 
could not give, or else he has since been experi-
m enting w ith the court.

W e think the real explanation  is that, as argued 
later in this brie f, com plainant was in default and 
had abandoned any idea o f  perform ance, when sud-
denly the boom  struck L on g  Branch, and there was 
a great rush on his part to file a bill and get the 
prop erty  tied up by  lis pendens. E ight months 
later, when the disingenuousness o f  the letter C-10 
was apparent, the solicitors surveyed the situation 
and fram ed an entirely  d ifferent b ill based upon 
frau d  and alleged defects o f  title.

It  is the increase in the value o f the land that 
renewed com plainant’s activity.



On the 22nd o f  June M cK enna tendered a deed 
fo r  the lands (E x . C-12, p. 126) fu lly  executed by 
h im self and his w ife. B aron  exam ined this deed 
on Ju ly  10th at M cK enna ’s office, and departed 
without even asking fo r  another extension.

B aron  does not deny that when he asked a 
fourth  adjournm ent on June 20th and was refused 
he said to M cK en n a :

. “ H e personally  had told  R eade he was p a y -
ing  me too m uch fo r  the p rop erty  and he said 
it really  d id n ’t make any difference i f  R eade 
went through w ith the sale or not, that he was 
sure he could buy it from  me fo r  less m oney 
la te r ”  (M cK enna, p. 77).

In  the face  o f  these undisputed facts, we find in 
the am ended bill the fo llow in g  charge o f  fra u d :

“ Complainant further says that the said 
detendant fraudulently induced and still con-
tinues to fraudulently induce his said wife to 
refuse to release her alleged inchoate right of 
dower m said premises to said complainant.”

N ot a w ord  o f  evidence was in troduced to sub-
stantiate this u g ly  charge, there was not a w ord  
o f  truth in it to the know ledge o f  the com plainant; 
and it d oesn ’t seem like com ing into court witfi 
clean h a n d s; the allegation  was at least designed 
to im pose upon the court.

° r ,  m ore charitably, perhaps the so licitors in 
an e ffort to present a good -look in g  case, and no-
ticing  that the contract was not signed by  defen d -
a n t ’s w ife, put it in fo r  what it m ight be w orth, 
not know ing that B aron  had actually exam ined 
tfie tu lly  executed deed Ju ly  10th, the day  he 
m odestly  retired from  the scene w ithout asking 
to r  an extension o f  time, and three weeks a fter

^ » nSj that ,<Xt really  d idn ,t make any difference 
it tveade went through w ith the sale o r  not, that
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he was sure he could buy it from  me fo r  less m oney 
la te r ”  (p . 77).

The allegation  o f  frau d  in the am ended bill, and 
the production  o f the deed in evidence, at least ac-
centuate the fact o f  de fen d an t’s absolute good  
faith  and intention to carry  out the contract on 
June 22, and that he was not evading, but was 
actually insisting upon perform ance on the day 
fixed to close.

The execution o f  the deed by  the w ife, and ten-
der by  the defendant, now  speak volum es to the 
court, as to the intentions o f the parties at the 
time the contract was to have been perform ed.

II.

Complainant was the defaulting party on 
June 22.

M r. B aron  w ould have the Court believe that 
the adjournm ents were occasioned solely  because 
o f  ob jections to title, and says that on the 20th 
o f  June M r. M cK enna sa id : “ In  view  o f  the fact 
that these ob jections w ere outstanding that he 
w ou ldn ’t enter into a form al stipulation fixing a 
date but w ould co-operate with the T itle Com pany 
and then he w ould fix a d a te ”  * * * (p . 46).

M cK en n a ’s version  o f  the conversation  o f  June 
20, accepted by  the V ice-C hancellor, is found on 
p. 77 :

“ M r. B aron  asked me i f  I  w ould give an-
other extension, that he had to go  away, and 
I  told  him, ‘ N o, I  w ould n o t .’ I  said that ‘ at 
the last extension you  said you  w ou ldn ’t ask 
fo r  any m ore ,’ and. we at that time both 
agreed that that should be the last extension. 
H e said, ‘ Y es, I  know  it, but I  have got to go 
to Cleveland * * *. I  w ould like to have an-
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other extension  as a personal fa v or  \ I  said, 
‘ I  w o n ’t grant it as a personal favor. This 
contract was closed w ith me at this reduced 
price  upon M r. R ea d e ’s statem ent that I  
w ould  be paid  in cash the fu ll amount, and 
that later was cut in h a lf to $25,000. I  have 
explained to you  several tim es that I  am los-
ing  valuable opportun ities fo r  investm ent o f  
this m oney, and that I  w ill not grant any fu r -
ther ad jou rn m en t’ . Mr. B aron  said, ‘ W ell, 
M cK enna, I  d o n ’t think it makes any d iffe r -
en ce ’ . H e said, ‘ I  am  sure M r. R eade can buy 
the p rop erty  from  you  later at a reduced 
price. Y ou  have held it fo r  over th irty  years 
and you  w ere not.able  to sell i t ’ . I  said, ‘ Be 
that as it m ay, I  w o n ’t grant another exten-
sion. Y ou  can send som ebody else dow n to 
close the title, you  d o n ’t have to be h e re ’ . ”

D id, or did  not, the conversation  related by  M c-
K enna take p lace? M r. B aron  is a law yer and 
knows law  and real estate. H e was in the cou rt-
room  and heard the testim ony above quoted. H e 
did not deny the fo llow in g  statem ents m ade in 
M cK en n a ’s testim ony:

(A )  “ A t the last extension you  said you
w ou ld n ’t ask fo r  any m ore, and we at 
that tim e both agreed that that should 
be the last exten sion .”

(B )  “ Y es, I  know  it, but I  have got to go  to
Cleveland. ’ ’

(C ) “ I  w ould  like to have another extension
as a personal fa v o r .”

(D ) “ I  cannot grant it as a personal favor.
This contract was closed with m e at this 
reduced price , e tc .”

(E )  “ I  have explained to you  several times
that I  am losing  valuable opportunities 
fo r  investm ent o f  this m oney, and that 
I  w ill not grant any further ad jou rn -
m en ts.”
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(F )  B aron  sa id : “ W ell, M cK enna, I  d o n ’t
think it makes any difference * * *. I  am 
snre M r. R eade can buy the prop erty  
later from  yon  at a reduced price. Y ou  
have held it fo r  over 30 years, and you 
w ere not able to sell i t .”

(G ) M cK enna: “ Be that as it m ay, I  w o n ’t
grant any further extension .”

This is not a question o f  cred ib ility  between the 
two w itnesses, as b r ie f fo r  the com plainant seems 
to argue. B aron  heard this testim ony and did not 
deny the above statements m ade by  M cKenna. 
W hat possible explanation  can the com plainant 
make fo r  the fa ilure o f  M r. B aron  to deny M c-
K en n a ’s assertion that he (B a ron ) sa id :

“ W ell, M cK enna, I  d o n ’t think it makes 
any difference, I  am  sure M r. R eade can buy 
the prop erty  later from  you  at a reduced 
price. Y ou  have held it fo r  over th irty  years, 
and you  w ere not able to sell it. ’ ’

There is no explanation. There is no denial 
that B aron  said this to M cK enna, and it is exceed-
ingly  probable because it was true that M cK enna 
held the prop erty  fo r  about th irty  years, and it 
was also true that B aron  did actually leave fo r  
C leveland on June 20th. B aron  says so (p. 55, 
1 .18 ). H ow  did M cK enna know that unless B aron 
had told  him ?

W h y  d id n ’t B aron  deny that M cK enna sa id :

“ A t  the last extension you  said you 
w ou ldn ’t ask fo r  any m ore, and we at that 
time both agreed that that should be the last 
extension. ’ ’

A gain , i f  the conversation  did not end that way 
w hy d id n ’t B aron  ask M cK enna fo r  an extension 
when he saw him on Ju ly  10th? D id  B aron  testify  
that he asked fo r  an extension on Ju ly  10th? or 
later than June 20th? N o, he did  not.
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B aron  went to M cK en n a ’s office on Ju ly  10th 
and requested perm ission  to exam ine the papers 
which had been tendered by M cK enna on June 
22nd to Joseph , B a ro n ’s clerk. I f  the situation 
had been le ft open on June 20, as B aron  w ould 
have the C ourt believe, w hy d id n ’t he ask M c-
K enna to sign a further extension on Ju ly  10th? 
W h y  did he abandon the e ffort to close and go  to 
E u rope w ithout requesting another extension?

That M cK enna tendered a deed on June 22nd 
is confirm ed by  the appearance o f  B aron  on Ju ly  
10th, and his request to be perm itted to examine 
the papers tendered. That M cK enna refused on 
June 20th to grant a further extension is confirm ed 
by the fa ct that B aron  never asked an extension 
a fter  June 22nd, that he d id n ’t ask an extension 
when he saw M cK enna on Ju ly  10th, and that he 
departed on a trip  to E u rope m ore than a month 
after the default was claimed without ashing for a 
time to he fixed to close the title or fo r  a further 
extension. A n d  m ost im portant, B aron  does not 
deny the conversation  he had with M cK enna June 
20th. U ndoubtedly, he believed that B eade was 
pay in g  too m uch fo r  this vacant land, which had 
y ielded M cK enna its annual crop  o f  tax sales, and 
that B eade could get it later fo r  less— so that it 
d id n ’t “ make any difference i f  B eade went 
through w ith the sale or not, he could buy it fo r  
less m oney la te r ” .

Before quitting this head, it is well to say a 
word relative to the so-called issue of fact as be-
tween Baron and McKenna. It should be noted 
that m McKenna’s testimony he quotes the con-
versations he had with Baron with such fullness 
ol particularity and circumstances with reference 
o what Baron had said concerning his (Baron’s) 

own personal affairs that a single departure by 
McKenna m his testimony would have enabled 

aron to nail it at once. This is especially true
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concerning M cK en n a ’ s testim ony as to  the rea -
sons g iven  by  B aron  fo r  his asking fo r  the three 
adjournm ents. B aron  says that the adjournm ents 
w ere granted by M cK enna in the face  o f  objections 
to the title and to enable M cK enna to cooperate 
with the title com pany to clear them  up. On the 
other hand this is what M cK enna says (p . 92,
1. 23 to p. 93, 1. 1 5 ) :

“ A . The first adjournm ent was because he 
was closing some other m atter fo r  M r. Reade
__m y recollection  is, on the either at P lain-
field or P erth  A m boy, and that he was not 
able to take care o f  this m atter at that time, 
and another reason was that he was a referee 
here in New Y ork , in some reference m atter 
in N ew  Y ork , that conflicted w ith the date, 
and asked me fo r  an extension, and on June 
20th he had to go to Ohio and asked fo r  an
extension. ,  £

Q. W e re n ’t these extensions requested tor 
the purpose o f  enabling him  to clear^up all 
these questions which w ere being raised m  
the t it le ! A . N ever was reported  to  me.

Q. N ever was stated to you  b y  M r. B a ro n !
A . N o, sir. .

Q. H e gave no other reason  tor  wanting
these adjournm ents excepting those you  have 
stated h e re ! A . Y es, m y recollection  is that 
fo r  the date o f  M ay 25th, that he had sent 
the papers over to a firm  o f  law yers m  N ew -
ark and they w ere to prepare  the bond and 
m ortgage and they h ad n ’t sent the papers 
over to him. That was— I  think that was the 
adjournm ent from  the date o f  M ay 25th to 
some other date. W hat w as the date atter

Q. June 1 s t ! A . That was the reason tor  
the adjournm ent from  M ay 25th to  June 1st.

T o all o f  this not a w ord  o f  denial com es from  
either B aron  or from  the “ firm  o f  law yers in 
N ew ark ”  (p robab ly  M r. H an n och ’ s firm ). I f  
B aron  had not had any engagem ent fo r  R eade at
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Plainfield o f  P erth  A m b o y ; i f  B aron  had not had 
an engagem ent as a referee  in N ew  Y ork  that 
in terfered  w ith the closing on June 20th; i f  he 
did not go  to Ohio on or about June 20th; i f  he 
had not sent the papers to a firm  o f  law yers in 
N ewark, etc., it w ould have been p erfectly  easy 
to show that all or some o f  this detail in M c-
K en n a ’s testim ony was invented and to that ex-
tent at least to destroy  the fo rce  o f  the testim ony, 
but no one contradicted  a single detail o f  what 
M cK enna said.

The op in ion  shows how  the V ice-C hancellor, 
with the w itnesses b e fore  him, regarded  the force  
and effect o f  the testim ony.

I I I .

Time was of the essence of the contract.

The contract was draw n by R e a d e ’s attorney. 
Tim e was not expressly  m ade the essence o f  the 
contract, but that it was o f  the essence is estab-
lished by  the circum stances :

(a ) P rev iou s search o f  title by  Reade.

(b ) H is possession  o f  abstract at time o f  
strik ing o f  bargain.

(c )  R eade w riting  D-3 at the time, (and in 
presence o f  M cK enna) the purchase price  
and term s w ere agreed upon.

(d ) R e a d e ’s instructions to B aron  to prepare 
the pap ers ‘ * so we can close any tim e this 
a ftern oon  or tom orrow  m orning i f  p os -
s ib le .”

(e ) C losing to be as o f  A p r il first prior.

( f )  Instructing  his law yers to call M cK enna 
on phone “ as soon as you  read this 
n o te ” .
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(g )  M cK en n a ’ s statement to R eade that he 
had an opportun ity  to buy p rop erty  ad-
jo in in g  his on 88th Street “ and that I  
wanted the m atter closed im m ediately 
fo r  that p u rp o se ; otherw ise I  w ould lose 
that opportunity. ’ ’ .

N o D e n i a l  o f  T h i s  b y  R e a d e .

(h ) Short tim e in the contract fo r  c l o s i n g -  
only 16 days.

( i )  In  sum, all o f  the circum stances sur-
rounding the m aking o f the contract, as 
well as the specific, definite continuances 
in w riting, about which there is not the 
slightest dispute.

“ Tim e w ill he deem ed o f  the essence when 
such intention appears from  the nature o f  the 
subject m atter, or the ob ject o f  the parties, 
or by parol proof, that it w as so considered 
at the tim e o f  the m aking o f the contract. A
NEW  AGREEMENT EXTENDING THE TIME IS EVI-
DENCE THAT THE PARTIES CONSIDER THE TIME 

MATERIAL. ’ ’

K ing  vs. Ruckman, 20 N. J . E q., 317.

In  the case o f  W  at chung R ealty Co. vs. Llewel-
lyn Holding Corporation, 126, A tl. p. 326, V ice 
Chancellor Backes s a id :

* * The principal contention o f  the com plain-
ant is that tim e was not o f  the essence o f  the 
contract, and that the final call to perform  
was too  abrupt. T im e was not expressly  made 
the essence o f  the contract, hut that it was o f 
the essence is inferable from  the circum-
stances. The defendant had m ade a contract 
to purchase the land, which in effect, it turned 
over to the com plainant at a slight profit. 
The conveyances to  and from  it w ere to  con-
cur. Its purchase p rice  was to be supplied by 
the com plainant and that it was to be tim ely 
furn ished was essential to the defen dan t’s
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due perform an ce o f  its contract w ith its 
vendor. P rom pt perform ance was w aived but 
tim e was again  m ade o f  the essence by  the 
extension to O ctober 10th, and again by  the 
extension  to D ecem ber 10th, and again  by  its 
extension  to January  11th.”

A n d  a quotation  fro m  the opin ion  in the same case 
(126 A t. 326) is apt h ere : “ The forbearance o f  
the defendant did not im ply  that the tim e was not 
o f  the essence. G raciously  extending the tim e o f  
perform ance over and over again  was not a license 
to presum e on g ood  nature. ’ ’

B e fore  taking up the facts relative to the m ak-
ing o f  the last ad journed  date, we submit that the 
circum stances attending the entire transaction  
from  the beginning show  that by  reason o f  these 
it m ust be said that the parties m ade a contract 
in which time was o f  the essence. In  those cases 
where tim e is not by express term  in the contract 
itse lf m ade o f  the essence, bur Courts have held 
that where the circum stances show that the parties 
“ considered tim e o f  perform an ce as a m atter o f  
im portan ce” , time w ill be regarded as essential.

Gerba  v. M itruske, 94 A t. 34.

Likew ise, where the ‘ ‘ circum stances are persuasive 
that time is o f  the essence.”

Orange Soc. v. Konski, 121 A t. 449.

Or where it fo llow s by  necessary im plication  
from  the nature o f  the transaction .”

Cram er vs. M ooney, 59 N. J. E. 170.
K ing  vs. Ruckman, 21 N. J . E . 599. 
Bulloch  vs. Adams E xecutors, 20 N. J  E  

371.
Houghivout vs. Murphy, 22 N. J . E . 531.
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Or where it is shown “ by the circum stances 
proved  in the case.”

Saldutti vs. Flynn, 72 Eq. 157, at 160

I V .

Both parties again made time of the essence 
when the last extension was given.

In  the opin ion  o f the Court below  this is ex-
pressly  stated (p . 139, bottom ).

There is no escape from  this conclusion  i f  the 
undisputed evidence in the case is to have its 
weight.

K eep in g  in m ind the circum stances surround-
ing the m aking o f  the contract, what do we find 
transpired with reference to the extensions to 
c lo s e :

(a ) A ll were requested by Baron.

(b ) A ll were stipulated in w riting. Stipu-
lations draw n by  Baron.

(c )  The first extension was fo r  seven days.

(d ) The second extension was fo r  fifteen 
days.

(e ) The third extension was fo r  seven days, 
expiring  June 22.

( f )  On June 20, B aron  requested a further 
extension “ as a personal fa v o r”  because 
he had to go to Cleveland.

(g )  M cK enna replied  “ N o ” . N ot denied by 
Baron.

(h ) M cK enna said “ at the last extension you 
said you  w ould not ask fo r  any m ore and 
we at that time agreed that that should 
be the last extension .”  Not denied by 
Baron.
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(i)  M cK enna said “ I  have explained to yon 
several tim es that I  am losing valuable 
opportun ities fo r  investm ent o f  this 
m oney and that I  w ill not grant further 
ad jou rn m en ts” . N ot denied by Baron.

( j )  B aron  said “ W ell, M cK enna, I  d o n ’t 
think it makes any d ifferen ce” . * * * 
“ I  am sure M r. R eade can buy the p ro p -
erty  from  you  later at a reduced price. 
Y ou  have held it fo r  over th irty  years, 
and w eren ’ table to sell i t ” . N ot denied 
by Baron.

(k ) M cK enna said “ Be that as it m ay, I  
w o n ’t grant any further exten sion ” . Not 
denied by Baron.

( l)  B aron  sent Joseph  to the place o f  closing 
June 22 to request further extension.

(m ) M cK enna tendered deed and cancellation 
o f  m ortgages and tax certificates.

(n ) M cK enna noted default on contract.

(o )  B aron  on Ju ly  10th inspects papers ten-
dered to  Josep h  by  M cK enna on June 
22nd. N ot denied by Baron.

(p ) B aron  does not ask fo r  further extension 
and makes no claim  that contract is still 
in  force .

(q ) W ithout any further com m unication with 
M cK enna, B aron  goes to E u rope Ju ly  
25, nearly  five weeks a fter default, and 
m akes no further requests fo r  extensions 
or fo r  closing.

A fte r  the final refusal to extend the time fo r  
closing, nearly  three weeks elapse ; B aron  goes 
over to inspect the papers tendered ; satisfies his 
cu r io s ity ; says nothing about extensions or  p er -
form ance or  R e a d e ’s r ig h ts ; walks o u t ; about five 
weeks later goes to  E urope. N ot a w o rd ; not a 
le tte r ; not a com m unication  o f  any kind is sent by 
Reade, B aron , or anyone fo r  them to M cK enna.
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A bout A ugust 10th, real estate speculators m ove 
to the scene o f  their operations from  L on g  Beach, 
L on g  Island to L on g  Branch, N ew  Jersey . L ong 
Branch real estate had been dorm ant fo r  years 
and suddenly wakes up. In  the characteristic 
phrase o f  M r. R eade “ I t  was breaking down 
th ere”  (p . 69, 1. 35). W hen things “ b rok e”  
R eade awoke. H e had not seen M cK enna since 
they signed the contract on M ay 9th m ore than 
three m onths before  and eight weeks a fter the 
default on June 22.

This is a long hiatus and m ust be bridged  and 
at once, and what happens? R e a d e ’s new  attor-
ney, M r. H annoch, w rites E xhibit C-10 (p . 124).

V.

Exhibit C-10, written by complainant’s attor-
ney to defendant on August 18, shows clearly, 
among other things, that complainant was then 
conscious that he had permitted his contract to 
lapse, and that some action on the defendant s 
part was necessary to revive it.

This ep istolary  m asterpiece springs across the 
void. A ccord in g  to w ell known laws o f  ballistics, 
to travel a long  distance w ithout creating too 
m uch fr iction  the m issile m ust not be too  blunt; 
the forw a rd  part o f  the m issile (m issive) must 
make an easy opening o f  the w ay. So,

< ‘ D uring the absence o f  M r. B aron  in E urope 
M r. R eade has asked me to arrange to close 
the above m atter” .

N ot a w ord, sign or m ove, on the part o f  Reade 
or anyone fo r  him  since tender o f  deed to his rep-
resentative on June 22 (save inspection  o f  papers 
tendered) and out o f  the clear springs C-10.
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Gentle and unobtrusive and bearing in its every  
part a design  to reopen  the negotiations and re -
habilitate M r. R e a d e ’s position .

F irst. The date “ A ugust 18” . W e need not 
repeat the date o f  the beginning o f  the boom , but 
we know that *i it was breaking dow n there ’ ’ when 
R eade ordered  the bill o f  com plaint to be filed (p. 
69). But a bill o f  com plaint right out o f  the blue 
w ould never do in a case like this.

So, the entering w edge m ust be a com m unica-
tion that assum es that negotiations are still pend-
ing and draw s forth  a response— perhaps an ad-
mission against interest. The bill o f  com plaint 
and the lis pendens are to fo llow  in the quickest 
succession.

Second. “ D uring  the absence o f  M r. B aron  in 
E urope. ”

M r. B aron  sailed Ju ly  25, and returned A ugust 
26th (pp . 55, 30). The “ A u g u st”  m odestly  m en-
tioned at the top  o f  the letter is A ugust 18th, as 
shown by  E x. C - l l  (p . 125).

“ D uring the absence o f  M r. B aron  in E u ro p e .”  
N either R eade nor anyone else was asking or ex-
pecting  M cK enna “ to arrange to close the above 
m atter” . But when M r. B aron  had taken ship-
ping from  E urope, or  was about to, and the great 
land boom  “ was break in g” , then R eade stood up 
and took  notice and d irected  his solicitors to “ get 
that p ro p e r ty ” .

Third. “ The T itle  C om pany have been advis-
ing me da ily  that they expect to close the m atter 
within a short tim e.”

Interesting, i f  true. W hich  T itle C om pany? 
N obody  had been advising M cK enna anything 
daily, weekly, or  m onthly. The record  contains 
no evidence o f  a letter or com m unication o f  any 
kind between the T itle  C om pany and anyone a fter 
B aron  le ft fo r  E urope.
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The w riter o f  C-10 never had any prev ious com -
m unication with M cK enna concern ing the m atter 
(H annoch, p. 73, 1. 3 5 ) ;  and had a com plete re-
p ort from  Anglem an, the T itle officer, dated June 
30, “ W hich  is a sum m ing up o f  all previous re-
p o r ts ”  (H annoch, p. 74).

M r. A nglem an was called by  com plainant, and 
M r. H annoch offered  him self as a w itness and 
not one w ord  o f  evidence supports C-10 in saying 
‘ ‘  The T itle Com pany have been advising me daily 
that they expect to close the m atter w ithin a 
short tim e.”

D id  this letter— written fo r  the purpose o f  
either opening up negotiations or  o f  m aking a 
record  fo r  the suit,— did it speak the truth?

I f  it speaks truth it is an im portant piece o f  
evidence fo r  the com plainant.

B ut i f  it does not speak truth— if  it falsifies, 
i f  it was w ritten at that late date m erely  as a 
trick  or device, then it is a dam ning piece o f  ev i-
dence against the com plainant.

I f  C-10 bears w itness to the court o f  truth and 
equity and honesty— it w eighs in fa v o r  o f  com -
plainant ; but i f  it carries one w ord  that is fa lse 
o r  dishonest, it puts com plainant out o f  the court 
o f  E quity.

“ The T itle Com pany have been advising 
me daily that they expect to close the m atter 
within a short tim e.”

That is what C-10 said on A ugust 18th, and 
three days later before defendant had a chance 
,to answer C-10 a b ill fo r  specific perform ance was 
filed— carried  by  m essenger.

A n gelm an ’s evidence is a com plete refutation  
and denial that the T itle Com pany expected to 
close the m atter within a short time.

The statement in this letter that the T itle Com -
pany had been advising M r. H annoch daily  that
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they expected to close within a short time, is naive 
to  say the least. I t  i s  i n  u t t e r  c o n t r a d i c t i o n  o f

THE WHOLE THEORY OF COMPLAINANT’S CASE. That
theory  is that the contract w as not carried  out 
by  com plainant because there w ere a num ber o f 
things concern ing the defen d an t’s title that it was 
necessary fo r  the defendant to take care o f ;  and 
that M cK enna had prom ised  B aron  on June 20th 
to cooperate with the T itle Company, and then fix 
a date fo r  the closing, etc. But the record  shows 
noth ing to have been done subsequent to June 
22nd by  either the defendant, the com plainant or 
the com pla inant’s attorneys. A n d  i f  the com plain -
ant honestly  relies upon  his theory o f  the case 
that the w hole cause o f  the delay was the presence 
o f  ob jections which only the defendant could re -
m ove, what was it that the Title Company had 
done (as stated in C-10) to perm it them  to “ ex -
pect to close the m atter w ithin a short t im e?”  
C-10 does not call upon M r. M cK enna to do any-
thing concern ing his title. The letter was not 
w ritten in g ood  faith . I t  was a disingenuous 
feeler.

W e  discuss C-10 at length because it is an in-
dex to the state o f  m ind o f  the com plainant or o f  
those w ho w ere handling the m atter fo r  him. D id  
they or d id  they not rea lly  believe that when C-10 
was w ritten  in A ugust they had been placed by 
their ow n action  and inaction— beginning with the 
20th day  o f  June prev ious,— in the position  o f 
having actually abandoned the contract and fo r -
fe ited  their rights under it?  C-10 prov ides the 
answer. W h y  do .the statem ents in C-10 so plain ly  
m isrepresent the fa cts  to the defendant unless 
those w ho w ere dealing with the defendant knew 
that they m ust get him  to make som e com m itm ent 
which w ould  establish their position  anew?

F rom  the report A nglem an m ade on M ay 25, 
R e a d e ’s attorneys knew about all o f  his ob jections
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and that they w ere not cleared up. A n d  we say 
that C-10 bore fa lse w itness when it said “ The 
T itle Com pany have been advising me daily  that 
they expect to close the m atter within a short 
time ’ \

F ou rth : “ I  was advised by  them on F rid ay  
that we could probab ly  close the title the first 
o f  next w eek .”

F rom  the 25th o f  M ay, 1925, to the tim e o f  g iv -
ing his evidence Anglem an, right or w rong, has 
never changed his opin ion  nor w avered in it, that 
the heirs o f  D eborah H erbert have a one-fourth  in -
terest in the prem ises and that M cK enna is seized 
in only three-fourths. R epresenting the T itle 
Com pany, he has never budged an inch from  this 
position . H e put it in his reports and testified to 
it on the w itness stand.

The evidence from  the T itle  Com pany is con -
clusive that they did not expect to close the title 
the “ first o f next w eek”  or the first o f any week.

So, we com e t o :

F ifth — the P ost Script. A  post script is put on 
a letter as an afterthought— som ething inadver-
tently om itted in the body  o f the letter— or occur-
ring to the w riter a fter the m ain theme is closed.

H ow  about this post script? Is  it an honest post 
script? Or was the letter w ritten  m erely  as a 
leader-up fo r  the post script?

“  P. S. I  find that you  and M r. B aron  have 
from  time to tim e extended the time fo r  clos-
ing, and accord ingly  I  hand you  herewith fu r -
ther extension to Septem ber first. I  am as-
sured by the T itle Com pany, how ever, that the 
title w ill be absolutely d isposed o f  before  that 
tim e” .

This post script at such a time and under such 
circum stances, needs no comment.
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There is another equally significant point to be 
made concern ing C-10. I f  the author o f  that let-
ter really  believed that things were as stated in 
the letter and that it was sim ply a m atter o f  hav-
ing M cK enna fix a day fo r  closing, w hy d id n ’t they 
wait at least fo r  a rep ly  to that letter be fore  fil-
ing the B ill and L is Pendens? C-10 was written 
A ugust 18th. M cK enna replied on A ugust 21st. 
The rep ly  w as m ailed in N ew Y ork  at the close o f 
business on August 21st, addressed to Stein, Stein 
& H annoch in N ew ark (p . 80, 1. 25, et seq.). The 
bill o f  com plaint was sent by m essenger and actu-
ally filed w ith the C lerk during the day o f  A ugust 
21st (p . 81,11.1-20).

A n d  on the v ery  heels o f  this letter com es the 
com plainant into the Court o f  E qu ity— where he 
must show clean hands— and prays that the Court, 
out o f  its g ood  conscience, m ay decree the specific 
perform ance o f  the contract which he abandoned 
m onths before , when his attorney said, a fter his 
fa ilure to get “ a personal fa v o r”  in the fo rm  o f 
another ad journm ent:

“ W ell, I  d o n ’t think it makes any d iffe r -
ence * * *. I  am sure M r. R eade can buy the 
p rop erty  from  you  later at a reduced p r ice .”

C om plainant’s b r ie f is substantially an effort 
to bolster up a case by  means o f  the ob jections 
which they claim  to have m ade to defen d an t’s 
title. These are considered in the opin ion  o f  the 
court below . A n d  it must be borne in m ind in this 
connection that what defendant tendered on June 
22nd w e r e :

A  D eed executed by  defendant and w ife.
T ax  certificates.
S atis faction  o f  M ortgage.

A ll the testim ony in the case as to the presence 
o f  unsatisfied tax liens on the p rop erty  and as to
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the so-called outstanding H erbert interest is alike 
hearsay and altogether fan cifu l (p. 31 1. 1 to p. 
34 1. 40).

The w itness Anglem an did not make the search 
him self (p . 31,1. 2). The tax liens had been satis-
fied. M cK enna held them p rior  to the tender o f 
deed and they w ere tendered with the deed (p. 
88, 1. 30).

A n d  com plainant’s b r ie f is clearly  in error 
when it asserts that some o f  these liens were still 
open at the time o f  the hearing (p . 89, 1. 20).

The quibble as to the descrip tion  o f  the land 
is dispelled by  the testim ony o f  R eade that he 
was w illing to take the p rop erty  as described in 
the agreem ent (p . 68, 1. 1 5 ) ;  though, as, clearly 
explained in the testim ony o f  the defendant, this 
ob jection  could hardly  have been seriously  made.

M cK en n a ’s testim ony com pletely explains away 
all these so-called ob jections to the title.

But regardless o f  all that, the defendant was 
at least entitled to be reasonably apprised  o f any 
substantial question which the com plainant’s 
search revealed. A n d  the testim ony clearly  shows 
that such was never brought to his notice. A nd 
the com plainant, with the search in his possession  
before the contract was made, had ample time in 
which to do it, i f  necessary.

B arry  vs. Bushin, 133 A tl. 528.

U nder the ord inary  tests in specific p erform -
ance cases as la id  dow n in Rabinowitz vs. Rooney, 
128 A tl. 82, we respectfu lly  submit that the com -
plainant-appellant should not p re v a il :

“ Specific perform ance is only to be exer-
cised in the sound d iscretion  o f  the court, and 
is not a m atter o f  right.

T o w arrant specific perform ance the proot 
must be clear and convincing.
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I f  the p r o o f  is substantially evenly bal-
anced, or  i f  the court is le ft in doubt because 
o f  the lack o f  clearness o f  it, it denies specific 
perform ance and leaves the parties to their 
rem edy at law. Lindly  vs. K eim , 54 N. J . 
Eq. 418, 34 A . 1073.”

The Court below did equity between the parties 
and its decree should be affirmed.

R espectfu lly ,

P e r k i n s  &  D e e w e n , 

Counsel fo r  D efendant-Respondent.
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