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STIPULATIONS.

NEW JERSEY COURT OF ERRORS AND 
APPEALS.

W il l ia m J. L ippin c o t t  and 
L a u r a  J. E v a n s , execu-
tors of the Estate of 
W il l ia m B. L ippin c o t t , 
individually, and Car o -

Defendants-Respondents. On Appeal from New 
f i Û T i v I .  W ,™ .p H Jersey Supreme

Jo h n  0 . W il s o n , L a u r a  L. 
E v a n s , individually, and 
W il l ia m J. L ippin c o t t  
and L a u r a  L. E v a n s , ex-
executors of the Estate 
of W i l l ia m B. L ip p in -
cot t , deceased, 
Defendants-Respondents.

It is hereby stipulated by and between counsel for 
the respective parties in these causes as follows:

W i l l , I A M  H. W lN D O L P H , v
W il l ia m R. Go l dsbo r - 
o u g h , Ge o r g e  A. W o n - 
fo r  and Jo h n  S. W ar n e r , 10

Plaintiff s-Appellants,
v.

l in e  L ippin c o t t

o u g h , Geo r g e  A. W o n - 
for  and Jo h n  S. W ar n e r ,

Stipulations.

Plaintiff s-Appellants,
v.



2 Stipulations

(1) That in printing the State of the Case there 
shall not- be printed the pleadings in the snit of 
William H. Windolph and other plaintiffs v. John
0. Wilson and others, defendants.

(2) That there shall not be printed the State of 
the Case in the causes entitled, ‘ ‘ Between John 0. 
Wilson and others, complainants-appellants, and 
William H. Windolph and others, de^endants-re-

10 spondents; and also Between William J. Lippin- 
cott and Laura L. Evans, executors, and others, 
complainants-appellants, and William H. Windolph 
and others, defendants-respondents; ”  Exhibit P3, 
except that the agreement of sale between William 
Evans and Laura Evans, his wife, and William H. 
Windolph, William R. Goldsborough, George A. 
Wonfor and John S. Warner, be printed.

(3) That there shall not be printed the findings 
20 of the New Jersey Court of Errors and Appeals in

the causes above named, but that reference be made 
to 6 A. R. 1367—143 Atl. 346, where the opinion of 
this Court may be found.

P h il ip  W e n d k o s ,
Attorney for Plaintiffs-Appellants. 

B l e a k l y , St o c k w e l l  &  B u r l in g , 
Attorneys for Defendants-Respondents.

30
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SUMMONS.

St a t e  o f  Ne w  Je r s e y  t o  W i l l ia m J. L ippin c o t t  a n d  
Car o l in e  W . L ip p in c o t t ; L a u r a  E v a n s  a n d  
W i l l ia m J. L ippin c o t t , e xe c u t o r s  o f  t h e  E s -
tate  o f  W il l ia m B. L ippin c o t t , d e c e a s e d : 10

You are summoned to answer the an-
nexed complaint of William H. Win- 

(L. S.) dolph, George A. Wonfor, William R. 
Goldsborough and John S. Warner in an 
action at law in the New-Jersey Supreme 

Court. And take notice that unless you file your 
answer to said complaint with the clerk of the Su-
preme Court, at Trenton, within twenty days after 
service upon you of this writ and the annexed com- 20 
plaint, the plaintiffs may proceed in the suit and 
judgment may be entered against you.

Witness, W il l ia m S. Gu mme r e , Chief Justice of 
the Supreme Court, at Trenton, this 20th day of 
November, nineteen hundred and twenty-eight.

F r e d  L. B l o o dg o o d ,
Clerk.

Jos ep h  S. L o w ,
Ph il ip  W e n d k o s ,

Attorneys. 3Q

New Jersey State Library
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COMPLAINT.

NEW JERSEY SUPREME COURT. 

B u r l in g t o n  Co u n t y .

10
W i l l i a m  H. W in d o l p h , 

Geo r g e  A. W on f o r , W i l -
l ia m R. Go l dsbo r o  u g h , 
Jo h n  S. W a r n e r ,

Plaintiffs,
v. •

W i l l i a m  J. L ippin c o t t  
and Ca r o l in e  W. L ip -
pin c o t t  ; L a u r a  E v a n s  

20 and 'W il l ia m J. L ip p in -
cot t , executors of the 
Estate o f  W i l l ia m B. 
L ippin c o t t , deceased,

Defendants.

Action at Law. 
Complaint.

Plaintiffs, William H. Windolph and William R. 
Goldsborough, residing in the City of Philadelphia, 

30 State of Pennsylvania, and George A. Wonfor and 
John S. Warner, residing in Palmyra, County of 
Burlington, State of New Jersey, say that:

1. On or about December 15th, 1925, plaintiffs 
proposed in writing to defendants to purchase their 
farm, situate on Marlton Pike and Cropwell Road,
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in the County of Burlington, New Jersey, a copy of 
which writing is attached hereto and marked Ex-
hibit A.

2. Accompanying plain tiffs’ written proposal, 
plaintiffs paid the sum of eighty-five hundred 
($8500.00) dollars to these defendants, who, accord-
ing to the writing marked Exhibit A, acknowledged 
receipt thereof.

10
3. Defendants refused and failed to accept plain-

tiffs’ proposal. Notwithstanding such refusal, de-
fendants attempted to compel these plaintiffs to per-
form another contract, which was never entered into 
by plaintiffs for the sale and purchase of defen-
dants’ lands.

4. Defendant brought these plaintiffs into the 
Court of Chancery of New Jersey for the purpose
of compelling these plaintiffs to perform such con- ^0 
tract, which they had not entered into, but the Court 
of Chancery dismissed the proceedings instituted by 
the defendants against the plaintiffs. A  copy of 
the decree of the Court of Chancery is attached 
hereto and marked Exhibit B.

5. Not satisfied with the findings of our Court 
of Chancery, defendants had its proceedings re-
viewed by the New Jersey Court of Errors and 
Appeals, the court of last resort in all causes in ^0 
this State, and that Court affirmed the decree of 
the Court of Chancery of New Jersey and concluded 
for all time that the instrument which was sub-
mitted by the defendants was not the contract which 
plaintiffs had agreed to enter into, and furthermore, 
that no contract for the purchase and sale of defen-
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dants’ lands had ever been entered into by the de-
fendants and plaintiffs.

A copy of the findings of the Court of Errors and 
Appeals is attached hereto and marked Exhibit C.

6. Plaintiffs have demanded the return of the 
• moneys which they gave to defendants, but the lat-

ter have refused to return the sum of eighty-five 
hundred ($8500.00) dollars which they have re- 

10 tained since December 15th, 1925.
Plaintiffs therefore demand as damages the sum 

of eighty-five hundred ($8500.00) dollars, together 
with interest thereon from December 15, 1925, and 
costs of suit.

J o s e p h  S. L o w ,
P h i l i p  W e n d k o s , 

Attorneys for Plaintiffs.

20
THIS AGREEMENT, made the Fifteenth day of 

December, in the year of our Lord one thousand 
nine hundred and twenty-five, by and between 
WILLIAM J. LIPPINCOTT and CAROLINE W. 
LIPPINCOTT, his wife, of the Township of Eve-
sham, County of Burlington and State of New Jer-
sey, and WILLIAM B. LIPPINCOTT, Widower, of 
the Town of Marlton, County of Burlington and 
State of New Jersey, hereinafter called the parties 

30 of the first part, and WILLIAM H. WINDOLPH, 
of Ridley Park, Delaware County, State of Penn-
sylvania, WILLIAM R. GOLDSBOROUGH, of 
Meadowbrook, Montgomery County, State of Penn-
sylvania. GEORGE A. WONFOR, of Cinnaminson 
Township, Burlington County, State of New Jer-
sey, and JOHN S. WARNER, of Riverton, Bur-
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lington County, State of New Jersey, 
hereinafter called the parties of the second part.

WITNESSETH, That the said parties of the 
first part hereby agree to sell and convey to the 
said parties of the second part, and the said parties 
of the second part hereby agree to buy from the 
said parties of the first part, ALL that certain farm 
or plantation known as the William B. Lippincott 
Farm, situate on the Marlton Pike near Cropwell 
Station, partly in the county of Camden and partly 10 
in the County of Burlington and State of New Jer-
sey, containing approximately one hundred and two 
acres of land, EXCEPTING thereout ,and there-
from the mansion house and lot of land whereon the 
same is located containing two and twenty-seven 
one-hundredths (2.27) acres, according to a survey 
thereof attached to this agreement, AND SUB-
JECT to the railroads’ rights of way, ALSO SUB-
JECT to the right of way in the rear of the said 
farm granted and conveyed to Samuel Vennell; RE- 20 
SERVING a right of way over the lane fifty feet 
in width as now laid out, extending from the man-
sion house to the Marlton Pike, as shown on the map 
attached hereto, for the price or sum of Eight Hun-
dred and Fifty Dollars ($850.00) per acre, the 
acreage to be ascertained by a survey thereof to be 
made by Henry Lippincott, the cost of which sur-
vey shall be paid by the parties of the first part, 
and in case survey is shown to be inaccurate party 
of the first part shall only be entitled to collect for 39 
the correct acreage, which survey shall include the 
entire farm of the said parties of the first part 
comprising all the lands within the title lines, in-
cluding the lands comprised within the railroads’ 
rights of way, the said right of way granted to said 
Vennell, and the right of way reserved over the 
lane fifty feet in width, but the acreage for which
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payment is to be made by the parties of the second 
part shall exclude the acreage contained within the 
lines of all railroads ’ rights of way passing through 
or across the said farm and shall also exclude the 
acreage comprised within the said right of way 
granted to said Samuel Vennell, TOGETHER with 
the hereditaments and appurtenances to the same 
belonging, under and subject to the following terms 
and conditions:

10 A first payment of Eighty-five Hundred Dollars, 
receipt whereof is hereby acknowledged by the said 
parties of the first part.

The further sum of Twenty-one Thousand Five 
Hundred Dollars shall be paid at the time of 
final setlement, and a bond and mortgage ex-
ecuted by the said parties of the second part 

William J. Lippincott, one of 
to /the said parties of the first part, for the amount 
of the balance of the purchase price, when ascer-

20 tained in the manner aforesaid, which said mort-
gage shall be payable in installments of at least 
Eleven Thousand Dollars annually, the whole 
amount thereof to be paid within five years from 
the date thereof, and to bear interest at the rate 
of six per cent per annum payable semi-annually. 
Said mortgage to contain the usual tax, insurance 
and default clauses and to be in form to be approved 
by John 0. Wilson of Fourth and Market Sts., Cam-
den, N. J. Said mortgage also to contain a release

30 clause, providing that the tenant house fronting 
on the Marlton Pike with a lot 100 x 200 feet may 
be released by the payment of Five Thousand Dol-
lars on account of the principal of said mortgage, 
and that the balance of the land fronting on the 
Marlton Pike, for a depth of two hundred feet may 
be released at the price of Twelve Dollars and 
Fifty Cents per front foot and that land fronting
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on Cropwell Road for a depth of two hundred feet 
may be released at the price of Eight Dollars per 
front foot, and that the balance of the farm may be 
released from the lien and operation of the said 
mortgage upon the payment of the sum of Eight 
Hundred Dollars per acre. Said mortgage also to 
contain a clause that upon the payment of any 
annual installment of principal the parties of the 
second part shall be entitled to a release of land 
according to the schedule hereinabove mentioned, to 10 
the amount of said annual payment.

Final settlement shall be made at the office of 
John 0. Wilson, Southwest corner of Fourth and 
Market Sts., Camden, N. J., on the third day of 
August A. D. 1926, at the hour of eleven o ’clock 
in the forenoon of said day, unless the parties to 
this agreement shall agree upon a previous date.

All taxes upon the said premises to be conveyed 
to the said parties of the second "part shall be ap-
portioned to the date of final settlement. 20

It is further understood and agreed that the par-
ties of the first part shall have the right to retain 
possession of such part of the farm on which there 
may be growing crops for the purpose of removing 
same within a reasonable time, not exceeding four 
months after date set for final settlement.

It is further understood and agreed that the par-
ties of the first part shall have the right to cut 
such firewood for the purpose of fuel in his man-
sion house as may be necessary for the use of his 30 
family, during the years 1925 and 1926.

It is further understood and agreed that the par-
ties of the second part shall have the right, at any 
time hereafter, to erect a “ For Sale”  sign upon 
the property, and shall have the right to enter upon 
the said farm for the purpose of showing prospec-
tive purchasers about the same.
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It is further understood and agreed that the par-
ties of the second part shall have the right, after a 
period of two years from the date of this agreement, 
to extend the right of way from the Marlton Pike 
through the remaining property of the parties of 
the first part in a manner satisfactory to them, and 
upon the payment to them of the sum of Eight Hun-
dred and Fifty Dollars per acre for the area taken 
for the extension of said right of way.

10 It is also understood and agreed that the parties 
of the first part shall have the right to cut and re-
move ten logs for the purpose of making lumber for 
general repairs and improvements to their said 
buildings.

It is also understood and agreed that the said 
parties of the second part shall have the right to 
change the right of way hereby reserved over the 
lane fifty feet wide, extending from the Mansion 
house to the Marlton Pike, as shown on the map 

20 attached hereto, at any time to a more practical 
location in a manner satisfactory to the parties of 
the first part.

It is also understood and agreed that title to the 
said premises shall he free and clear of all restric-
tions of a character that would interfere with the 
general scheme of building development, and all in-
cumbrances, including municipal liens and assess-
ments, except the rights of telephone, electric light 
and water companies, which title shall be a market- 

30 able title subject only to such exceptions as are set 
out herein, and at the time of final settlement the 
parties of the first part shall tender to the parties 
of the second part a. special warranty deed, convey-
ing such title, or in the event that such title cannot 
be delivered as above, then the deposit made here-
with shall be returned to the said parties of the 
second part, together with the amount of expenses
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incurred by the said parties of the first part in 
obtaining searches upon the said premises and in 
the examination of the title to the same.

All adjustments shall be made as of the third 
day of August, A. D. 1926, and possession of the 
said premises shall be given to the said parties of 
the second part, except as above stated, at the time 
of final settlement.

It is further agreed that time is of the essence 
of this contract, and in case the purchasers do not 10 
attend at the time of final settlement to receive the 
deed and pay the balance of the purchase price and 
execute the bond and mortgage to the said party . 
of the first part, then the first payment hereinabove 
mentioned may at the option of the parties of the 
first part be applied on account of the purchase 
price, and the balance of the purchase price shall 
be payable to the said parties of the first part on 
demand, or, the said parties of the first part may 
retain the first payment hereinabove mentioned as 20 
damages agreed and liquidated, for the failure of 
the said parties of the second part to carry out 
the terms of this agreement, in such case this agree-
ment shall be null and void.

The parties of the second part shall pay for all 
searches and other expenses, excepting the prepara-
tion of the deed and the necessary revenue stamps 
attached thereto which shall be paid for by the 
parties of the first part.

This agreement shall extend to and be binding 30 
upon the heirs, executors, administrators, succes-
sors and assigns of the parties hereto.

The parties of the second part covenant and agree 
that they will not record, cause or permit to be 
recorded this agreement or any copy thereof in the 
office of the Register of Deeds of Camden County,
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or the Clerk’s Office of Burlington County, or any
other public office. -

IN WITNESS WHEREOF, the parties hereto 
have set their hands and seals, the day and year
first above written.

W I L L I A M  J . L I P P I N C O T T  (L S )
C A R O L IN E  W . L I P P I N C O T T  (L S )
W I L L I A M  B . L I P P I N C O T T  (L S )
W I L L I A M  H . W I N D O L P H  (L S )

10 W I L L I A M  R . G O L D S B O R O U G H  (L S )
G E O . A . W O N F O R  (L S )
J O H N  S. W A R N E R  (L S )

Signed, sealed and Deliv-
ered in the Presence of

Words “ William J. Lippincott, one 
o f ’ ’ inserted between lines 29 & 30, 
page 2, before execution.

R O B T . C. B I T T I N G  
R O B T . C . B I T T I N G  
E D G A R  D . M c G O N IG A L  

20  E D G A R  D . M c G O N IG A L

30

f



Complaint 13

DECREE FOR DISMISSAL OF VENDOR’S 
BILL.

IN CHANCERY OF NEW JERSEY.

and L a u r a  L. E v a n s , 
executors of the Es-
tate of W il l ia m B.
L ippin c o t t , individu-
ally, and Ca r o l in e  W.
L ippin c o t t  and Win- On Bill for Specific 
l ia m J. L ippin c o t t , ' Performance.

W i l l ia m H. W in d o l ph ,
W il l ia m R. Go l d s -
bo ro u g h , Ge o r g e  - A.
W o n f o r  and J o h n  S.
W a r n e r ,* / 

Defendants. 1

This cause coming on to be heard in the presence 30 
of Henry F. Stockwell, solicitor of the complainants, 
and Philip Wendkos and Joseph S. Low., solicitors 
of the defendants, and the Court having, examined 
the pleadings and having taken proofs orally and in 
open court and heard and considered the arguments 
of counsel thereon:

Between
W i l l ia m J. L ippin c o t t 10

Complainants
and

Decree for Dismissal 
of Vendor’s Bill.

20
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And it appearing to the satisfaction of the Court 
that complainants, William J. Lippincott and Caro-
line W. Lippincott, his wife, and William B. Lip-
pincott, tendered an instrument in writing, but said 
instrument not having been executed by complain-
ants, wherein and whereby the said complainants 
agreed to convey said lands and premises by deed 
of special warranty on or before the 18th day of 
October, nineteen hundred and twenty-six, to Wil- 

10 liam H. Windolph, William R. Goldsborough, 
George A. Wonfor and John S. Warner, the follow-
ing described lands situate in the Township of Eve-
sham, in the County of Burlington, and in the Town-
ship of Delaware, County of Camden and State of 
New Jersey:

“ ALL that certain tract or parcel of land, 
situate in the Township of Evesham, in the 
County of Burlington, and in the Township of 
Delaware, County of Camden and State of New 

20 Jersey, bounded and described as follows:
“ BEGINNING at a point in the middle of 

the Marlton Pike, corner to lands of Laura L. 
Evans; thence north twenty-four degrees 
thirty four minutes east eight hundred and 
eighty-four feet to a stone; thence north seven-
teen degrees five minutes east eleven hundred 
forty-seven feet to a stone; thence north eighty- 
four degrees fifty-eight minutes east ninety- 
five feet to a stake; thence south sixty-two de- 

30 grees seventeen minutes east eighty-nine and 
seven-tenth feet to a stake, in the Camden and 
Medford Railroad; thence north fifteen degrees 
forty-five minutes east ninety-nine and eight- 
tenths feet to a stake in the edge of a creek; 
thence nearly along same south fifty-seven de-
grees fifteen minutes east three hundred thirty- 
nine and one tenth feet to a stake in the forks
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of the Creek and middle of Cropwell Road; 
thence North seven degrees thirty minutes east 
eight hundred seventy-six and four-tenths feet 
to a post in line of lands of Harvey D. Lippin-
cott and the southerly line of W. H. Vennell’s 
land, thence along the Southerly line of the 
said Vennell’s land north seventy-six degrees 
forty-two minutes west eight hundred sixty and 
two-tenths feet to a stake; thence still along 
VennelPs land south nineteen degrees thirty- 10 
eight minutes west four hundred and five feet 
to a stone; thence along VennelPs land north 
eighty-nine degrees twelve minutes west six 
hundred ninety-one and three tenths feet to a 
stone near the edge of the Camden and Med-
ford Railroad ; thence south three degrees 
twenty minutes west, crossing the Camden and 
Medford Railroad three hundred seventeen and 
three-tenths feet to a stone; thence South sev-
enty-nine degrees three minutes west five hun- 20 
dred twenty-two feet to a stake; thence along 
the line of Marhold Branch, sixty-eight degrees 
fifty-seven minutes west four hundred four and 
five-tenths feet to a point ; thence south seventy- 
eight degrees forty-eight minutes west five hun-
dred forty-seven and three-tenths feet to a 
stake; thence continuing south seventy-one de-
grees thirty-nine minutes west two hundred 
seventy-one and three tenths feet to a stake in 
the forks of the Marhold Branch and the Pen- 30 
sauken Creek and the Burlington and Camden 
County line ; thence north seventy-eight degrees 
forty-two minutes west one hundred twenty- 
six feet to a stake crossing the same Pensauken 
Creek ; thence s o u t h  forty-three degrees 
eighteen minutes west eighty-two and seven- 
tenths feet to a stake; thence south fifty-four
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degrees fifty-seven minutes east, crossing the 
Burlington and Camden County line and Pen- 
sauken Creek, the distance of fifteen hundred 
and nine feet to a stake ; thence south eight de-
grees thirty-three minutes west, re'crossing the 
Burlington and Camden County line and the 
Pensauken Creek, the distance of six hundred 
ninety-four and seven-tenths feet to a stake in 
the Marlton Pike; thence along Marlton Pike 

10 south sixty-seven degrees twelve minutes east 
one hundred nine and two-tenths feet to a 
point ; thence continuing along the Marlton Pike 
south sixty-eight degrees fifteen minutes east 
one hundred ninety-eight feet to a point therein ; 
thence south nineteen degrees ten minutes west 
fifteen and four tenths feet to a stake in the 
aforesaid Marlton Pike ; thence along the afore-
said Marlton Pike south sixty-eight degrees 
forty minutes east three hundred eighty-four 

20 and eight-tenths feet to a stake; thence north 
twenty-one degrees ten minutes east fourteen 
and nine-tenths feet to to an iron pin in said 
Pike ; thence continuing in said Pike south sixty- 
eight degrees thirty minutes east four hundred 
seventy-six feet to the place of beginning.

“ CONTAINING one hundred two and seven 
hundred fifteen one-thousandths acres.

“ EXCEPTING thereout and therefrom the 
mansion house and lot of land whereon the same 

30 is located, containing two and two hundred sev-
enty-two one-thousandths acres (2.272), and 
subject to the right of way of the Camden and 
Medford Railroad, passing through the north-
erly portion of said farm, containing two and 
twenty-two one hundredths (2.22) acres, also 
subject to the right of way of the Philadelphia, 
Marlton and Medford Railroad, passing through
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the southerly portion of said farm containing 
one and fifty-three one hundredths (1.53) acres, 
and also subject to the right of way in the rear 
of said lands and premises, granted and con-
veyed to Samuel Vennell; reserving a right of 
way over the lane fifty (50) feet in width, ex-
tending from the mansion house to the Marlton 
Pike, as shown in said survey.”

And the aforesaid William H. Windolph, Wil-
liam R. Goldsborough, George A. Wonfor, and John 
S. Warner, on the 15th day of December, nineteen 
hundred and twenty-five, executed the instrument in 
writing above referred to and submitted the exe-
cuted instrument to the complainants for the pur-
pose of executing same, and accompanied delivery 
of the aforesaid written instrument with the pay-
ment of $8500.00.

And it further appearing to the satisfaction of 
the Court that the aforesaid instrument was altered 
while in the possession of complainants by the in-
terlineation at their request on the fourth page of 
aforesaid instrument, between lines 17 and 18, of 
the words, “ William J. Lippincott, one o f,”  with-
out notifying the defendants herein of complain-
ants’ intention to make said alteration and without 
notifying said defendants after the making of the 
aforesaid interlineation by the complaints, that the 
said interlineation had been made by the complain-
ants before the complainants had executed the afore-
said contract.

And it further appearing that the aforesaid inter-
lineation had been made by complainants without 
the knowledge and consent of defendants and that 
said alteration had not been adopted by the defen-
dants, and that the defendants had not been made

10

20

30
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acquainted with the aforesaid alteration by the com-
plainants after the complainants had made the 
change, which alteration is in a material part of the 
contract.

And the Court being of the opinion that the afore-
said instrument in writing, by reason of the afore-
said alteration made in the manner above described, 
is not the same contract which the defendants as 
vendees signed, and is not available to complainants 

10 as evidence of the contract made between the par-
ties hereto for the sale and purchase of the lands 
above described,

It is, on this 5th day of March, nineteen hundred 
and twenty-eight, ordered, adjudged and decreed 
that the aforesaid instrument be declared of no 
effect and be annulled by reason of the material 
alteration made by the complainants in the manner 
above set forth, as means of evidence of a contract 
made by the parties hereto for the sale and pur- 

20 chase of lands above described.
It is further ordered that the said complainants 

pay to the said defendants the cost of this suit to be 
taxed, which is hereby allowed to said defendants.

It is further ordered that true but uncertified 
copies of this decree and said tax costs be served 
on the solicitor of said complainants within fifteen 
days after the date hereof.

Bespectfully advised:
E. B. L e a min g , V. C.

30 Consented to:
B l e a k l y , St o ck  w e l l  & B u r l in g , 

Solicitor for Complainants. 
Jo se ph  S. L o w ,
P h il ip  W e n d k o s ,

Solicitors for Defendants.
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NEW JERSEY COURT OF ERRORS AND 
APPEALS.

Jo h n  0 . W il s o n , et al.,
Complainants-Appellants,

W il l ia m H. W in d o l ph , et al.,
Defendants-Respondents.

W il l ia m H. L ippin c o t t , et al., executors,
&c., et al.,

C omplainants-Appellant s, 
v.

W il l ia m H. W in d o l p h , et al., ■
Defendants-Respondents.

(Submitted May 11th, 1928. Decided October 
15th, 1928.)

1. Specific performance will not be decreed by a 30 
courty of equity unless the existence and terms of 
the contract be clearly proved.

. Alteration, in the legal sense, is the change 
m some feature of an existing and complete legal 
instrument.
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3. It iss an elementary rule of the law of contracts 
that a contract does not come into existence until the 
proposition is met by an acceptance which corre-
sponds with it entirely and adequately.

4. A contract for sale and purchase of land, after 
execution by vendees, was changed by vendors by 
substituting a different mortgagee in the proposed 
purchase-money mortgage, and then signed by them.

10 Held, that no contract was legally made.

On appeals from decrees advised by Vice-Chan-
cellor Learning.

M ess es . B l e a k l y , St o c k w e l l  & B u e l in g , for the 
appellants.

M e . Ph il ip  W e n d k o s , for the respondents.

20

The opinion of the Court was delivered by 
Parker, J.

The same evidence, with the exception of the par-
ticular documents giving rise to the suits, was used 
in oth bactions, and the decision in one controls that 
in the other. The Wilson case will be particularly 
treated herein.

It is a vendor’s suit for a specific performance 
30 of an alleged written contract to purchase real es-

tate. When the case came to a hearing, it developed 
almost immediately that the so-called “ contract,”  
complete in form, had been presented first for sig-
nature to the vendees and signed by them, and then 
taken by an intermediary to the vendors for them 
to sign. Mrs. Laura Evans, one of those named as
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vendors, then objected to the clause relating to a 
purchase-money mortgage as contained in the 
paper, and which provided that the mortgage should 
be by the “  parties of the second part to the parties 
of the first part,”  because her husband was one of 
the “ parties of the first part;”  she was on bad 
terms with him and so she refused to sign. After 
some negotiations among the parties of the first 
part, of which the vendees had no actual notice or 
knowledge, it was agreed that the mortgage should 10 
read to Mrs. Evans alone, and accordingly her name 
was interlined in the instrument already signed by 
the vendees, so that the clause read, “ to Laura 
Evans, one of the said parties of the first part.”
In that form, the venders all signed; but, of course, 
it is plain that neither the vendees nor the vendors 
executed the paper that had been executed by the 
other party. When this fact was made plain, the 
Vice-Chancellor halted the hearing, heard argument, 
considered the matter over the noon recess, and on 20 
reconvening the Court dismissed the vendors’ bill 
of complaint; and counsel, stating that the other 
suit was precisely similar and adopting for that the 
testimony already taken, he dismissed that bill also.
His conclusions were oral and are, as we think, not 
reported.

We consider that his disposition of the matter 
was entirely correct. The appellants argued be-
fore the Vice-Chancellor that as the several mani-
fold originals of the paper, signed by complainants 30 
after the change, had been delivered to the several 
defendants and accepted by them without objection, 
they must be deemed to have assented to them; and 
that even, although they knew nothing of the mat-
ter for some time afterwards, running into months 
in some cases, retention of the paper after discov-
ery, without repudiation, spelled acceptance. The
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further point is made here, though apparently not 
made below, that Bitting, the go-between who went 
back and forth between the several parties, was the 
agent of the defendants and that his knowledge of 
the change at the time it was made was theirs, and 
hence they were bound by it. All this we deem too 
uncertain and nebulous to support a decree for spe-
cific performance at the instance of a vendor. Spe-
cific performance will not be decreed unless the 

10 existence and terms of the contract be clearly 
proved. If it be reasonably doubtful whether the 
contract was finally closed, equity will not interfere 
{Brown v. Brown, 33 N. J. Eq. 650).

On this branch of the case, therefore, we conclude 
that the proof touching assent of defendants to the 
paper in its modified form is insufficient to sustain 
a decree. As to Bitting, he was merely a runner 
for a real estate broker and his task was confined 
to bringing the parties together on the terms, some- 

20 thing which he conspicuously failed to do.
This brings us to the fundamental ground for 

denial of the aid of the Court, and, as we view it, 
that ground is the non-existence of any complete 
contract. The Vice-Chancellor in his oral deliver-
ance spoke of alteration as a bar to recovery, and 
gave some attention to the question of materiality 
of an alteration. Of course, there was an alteration 
of the paper in the ordinary or physical sense, but 
as we understand the matter, alteration in the legal 

30 sense relates wholly to the change in some feature 
of a paper already legally complete. This was the 
situation, for example, in the leading case of Mas-
ter v. Miller, 4 T. R, 320; 2 E. R. C. 669, and in 
Hunt v. Gray, 35 N. J. Law, 227, cited by the Vice- 
Chancellor, and we think the cases digested under 
the heading of alteration will be found to refer to 
completed writings. The present case is not in that



Complaint 23

class, but, as we view it, comes under the elemental 
rule that the bargain, or promise to be enforced, 
whether written or oral, must have been completely 
determined between the parties, and its terms defi-
nitely ascertained.

Brown v. Brown, supra.
“ There is no contract unless the parties 

thereto assent; and they must assent to the 
same thing in the same sense. * * * It becomes 
a contract only when the proposition is met by 10 
an acceptance which corresponds with it en-
tirely and adequately. * * * The assent must 
comprehend the whole of the proposition; it 
must be exactly equal to its extent and pro-
visions, and it must not qualify them by any 
new matter * * * there are cases where the 
answer # # * departs from the proposition * * * 
or substitutes for the contract tendered, one 
more satisfactory to the respondent. In these 
cases there is no assent, and no contract. * * * 20 
An answer or a compliance has been sometimes 
held insufficient to make a contract where the 
difference in terms between the parties did not 
seem to be very important. In fact, the Court 
seldom inquires into the magnitude or effect of 
this diversity; if it clearly exist, that fact is 
enough. 2 Pars. Cont. ch. 2, Par. 1.”

These principles are illustrated by such cases as 
Jordan v. Norton, 4 M. Y. W. 155; 6 E. R. C. 141; 30 
Peltier v. Collins, 3 Wend. 459; Gross v. Yeskel,
98 N. J. Eq. 64; affirmed, 100 N. J. Eq. 293; 13 Comp. 
Stat., p. 281, Par. 66. Tested by these rules, there 
was no contract between the parties.

It will have been observed that, according to Pro-
fessor Parsons, the Courts pay little attention to
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questions of materiality in this class of cases. We 
need not stop to consider what stand to take touch-
ing this feature, as we are clear that the change 
was material. The paper, as the vendees signed it, 
called for a mortgage to the vendors jointly; there 
were three vendors; Mrs. Evans was one, her hus-
band another, the third was William B. Lippincott. 
As modified before vendors signed, it required a 
mortgage to Mrs. Evans alone, and for the impqr- 

-10 tant reason that she wished to control it alone and 
that her husband should have nothing to do with it. 
This might well make all the difference to the ven- 
dees-mortgagors between considerate treatment by 
joint mortgagees and harsh treatment and a de-
mand for the pound of flesh from the substituted 
mortgagee. It is true, of course, that the mortgage 
made under the contract as drawn might have come 
to Mrs. Evans by assignment, but in view of the 
evidence and as a practical matter, the chances were 

20 strongly to the contrary, and the difference may 
well have been of great consequence to the vendees.

As already intimated, the dismissal of the bill 
was right, and the decree is therefore affirmed.

For affirmance—The Chief Justice, Trenchard, 
Parker, Minturn, Kalisch, Black, Katzenbach, 
Campbell, Lloyd, White, Van Buskirk, McGlennon, 
Kays, Hetfield, Dear, JJ. 15.

For reversal—None.

30
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ANSWER.

NEW JERSEY SUPREME COURT. 

B u r l in g t o n  Co u n t y .

W i l l i a m  H. W in d o l ph , 
Ge o r g e  A. W o nf or , W i l -
l ia m R. Go l dsbo r o  u g h , 
Jo h n  S. W a r n e r ,

Plaintiffs,
v.

W i l l i a m  J. L ippin c o t t  
and Ga r o l in e  W . L ip -
pin c o t t  ; L a u r a  E v a n s  
and W il l ia m J. L ip p in -
cot t , executors of the 
Estate o f W il l ia m B. 
L ippin c o t t , deceased,

Defendants.

Answer.

Summons issued Nov. 20, 1928.

10

20

Defendants, jointly and severally answering the 30 
complaint in the above-entitled cause, say:

1* Defendants deny that plaintiffs, by the paper 
writing referred to in said paragraph as Exhibit 
A, merely proposed to purchase from the defen-
dants the farm recited in said Exhibit A, but say
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that plaintiffs agreed to purchase said farm from 
the defendants.

2. This paragraph is denied.

3. This paragraph is denied.

4. This paragraph is denied, except that defen-
dants admit that Exhibit B is a copy of a certain

10 decree made in the Court of Chancery in a certain 
cause wherein these defendants were complainants 
and the plaintiffs herein were defendants.

5. This paragraph is denied, except that defen-
dants admit that they filed an appeal from the de-
cree of the Court of Chancery in said recited cause 
to the Court of Errors and Appeals of New Jersey. 
They specifically deny that the findings of the Court 
of Errors and Appeals are-as stated in said para-

20 graph and deny that they have the legal effect as in 
said paragraph claimed.

6. Defendants deny that plaintiffs have ever de-
manded the return of the moneys recited in said 
paragraph, but admit that the moneys therein re-
cited have not been paid by defendants to plain-
tiffs. They specifically deny that plaintiffs are. en-
titled to the said sum of $8500.00 or any part thereof 
or to any interest thereon.

30

D e f e n s e s .

1. The alteration in the contract between the 
plaintiffs and defendants, set up in the complaint as 
Exhibit A, was made in good faith by and with
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the authority and consent of the plaintiffs and or 
their duly authorized agents in that behalf.

2. The alteration in the contract between the 
plaintiffs and defendants set up as Exhibit A in 
the complaint was ratified and confirmed by the 
plaintiffs.

3. The alteration in the contract between the 
plaintiffs and defendants set up as Exhibit A in the 10 
complaint was accepted and acquiesced in by the 
plaintiffs, without rescission or attempted rescission
on their part by reason of said alteration.

4. Plaintiffs expressly waived objection to the 
alteration in the contract, Exhibit A, set up in the 
complaint, and to any alleged claim, right or de-
mand arising thereout.

5. Plaintiffs expressly waived any and all al- 20 
leged claims or demands to the return of the moneys 
paid by plaintiffs to the defendants under said con-
tract.

6. Plaintiffs voluntarily abandoned and re-
nounced their said contract and gave notice thereof 
to the defendants and surrendered to defendants 
any and all rights to or interest in or in respect to 
the moneys paid by plaintiffs to defendants under 
said contract, Exhibit A, set up in said complaint. 30

7. Plaintiffs never rescinded nor did they ever 
attempt to rescind said contract, nor did they ever 
give notice of avoidance of said contract, Exhibit 
A, set up in the complaint, by reason of said altera-
tion mentioned in the complaint or for any other 
cause whatever.
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8. Plaintiffs never demanded of the defendants 
the return of the moneys paid on account of the 
contract, Exhibit A* set up in the complaint, but, 
on the contrary, deliberately and voluntarily re-
nounced to the defendants the said moneys thereto-
fore paid on account and any claim thereto or any 
interest therein, and notified defendants that they 
abandoned their said contract.

.10 9. Plaintiffs are guilty of laches in enforcing their
alleged demand set up in the complaint.

10. Plaintiffs never offered to carry out the al-
leged oral offer set up in the complaint, but on the 
contrary refused to carry out said offer and the 
written contract executed by the parties to carry 
out said offer and acceptance.

11. Defendants at all times have been willing to 
carry out the said offer of purchase set up in the 
complaint, but plaintiffs refused to perform said 
agreement, abandoned the same and expressly 
waived and abandoned any alleged right to or in-
terest in said moneys voluntarily deposited by the 
plaintiffs with the defendants.

12. The plaintiffs did not deal personally with 
the defendants or the defendants’ agent, but at all 
times acted through John S. Warner, one of the

30 plaintiffs, and duly authorized agent of all the plain-
tiffs in that behalf. Said alteration of Exhibit A 
set up in the complaint, as stated in the complaint, 
was made in good faith by the defendants, with 
the knowledge and consent of the said John S. War-
ner, one of the plaintiffs, and agent for all of the 
plaintiffs, before execution thereof by the defen-
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dants, and was thereafter acquiesced in by the plain-
tiffs, by reason whereof plaintiffs are barred of 
their action set up in the complaint.

13. The plaintiffs elected to abandon and renounce 
their said contract for a cause unrelated to the said 
alteration in the contract mentioned in the com-
plaint, to wit, they did not have the money to com-
plete said contract, and thereby became and are 
barred of their action set up in the complaint and 10 
waived and renounced their right to the moneys 
theretofore paid on account to the defendants under 
said contract, Exhibit A.

14. Plaintiffs are estopped to make any claim for 
or to the moneys paid to the defendants under said 
contract, Exhibit A, mentioned in the complaint, 
and it would be inequitable and against good con-
science to permit the plaintiffs to recover said 
moneys or any part thereof, because the plaintiffs 20 
constituted John S. Warner and/or Robert C. Bit-
ting, their agent or agents in that behalf, dealt with 
the defendants only by and through said agent or 
agents, suffered and permitted the defendants in 
good faith to deal with said agent or agents on the 
assumption that said agent or agents had authority
to represent the plaintiffs in all things respecting 
said contract mentioned as Exhibit A in the com-
plaint and because said agent or agents consented 
and agreed to the alteration in said contract, and 30 
thereupon all copies of said contract were executed 
by the defendants as duplicate originals with the 
alteration made therein, and the plaintiffs, through 
their said agent or agents, received said duplicate 
original contracts, so altered, and said duplicate 
original contracts, so executed by all the defendants,
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after said alteration, were delivered to the said 
plaintiffs and to each one of them by and through 
their said agent, John S. Warner, and thereafter 
neither the plaintiffs nor did any of them object 
to said alteration, but, on the contrary, asked de-
fendants for extensions of time in which to per-
form their said contract and received the same from 
the defendants, and thereafter, and on the day fixed 
for settlement under said contract, based upon said 

10 extensions of time, notified the said defendants that 
they did not propose to carry out their said con-
tract but would abandon the same and would and 
did forfeit the moneys paid on account under said 
contract, Exhibit A, and renounced any right and 
claim thereto; nor did the plaintiffs at any time 
thereafter, or any of them, protest against or object 
to said alteration so made, and by reason thereof 
defendants were deprived of the right to resell their 
said property or to make full use thereof, as they 

20 could have done if the plaintiffs had attempted to 
rescind or had rescinded said contract or given 
notice of avoidance thereof because of said alleged 
unauthorized alteration of said agreement, and fur-
ther, because the defendants have, in the assertion 
of any such right or demand, been guilty of laches 
in respect of all matters connected with said altera-
tion or arising thereout.

B l e a k l y , St o c k w e l l  & B u r l in g , 
Attorneys for Defendants.

30
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NOTICE.

NEW JERSEY SUPREME COURT. 

B u r l in g t o n  Co u n t y .

W i l l  I A M H. WlNDOLPH, 
Geo r g e  A . W o n f o r , W i l -
l ia m R. Goldsbo rou gh , 
Jo h n  S. W a r n e r ,

Plaintiffs,
v.

W i l  l  i a  m  J. L ippin c o t t  
and Ca r o l in e  W . L ip -
p in c o t t ; L a u r a  E v a n s  
and W i l l ia m J. L ip p in -
c ott , executors of the 
Estate o f W i l l ia m B. 
L ippin c o t t , deceased,

Defendants.

Action at Law. 
Notice.

10

20

1 o Bleakly, Stockwell and Burling, Attorneys for 
the Defendants:

30
Please take notice that on Saturday, February 

2nd, 1929, I will apply to Hon. Frank T. Lloyd, 
Justice of the New Jersey Supreme Court, at his 
chambers, at Cove Road and Maple Avenue, Mer- 
chantville, N. J., to dismiss the answer filed on 
behalf of the defendants, and to ask for a summary
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judgment for the plaintiffs against the defendants 
for the following reasons:

1. The allegations and statements of the answer 
are sham and frivolous. Both the Court of Chan-
cery of New Jersey and the New Jersey Court of 
Errors and Appeals have, at the instance of the 
defendants, already adjudicated that the parties 
hereto have not entered into any contractual rela-

10 tionship with each other for the purpose of pur-
chasing the land described in Exhibit A attached to 
the complaint filed herein.

2. The denial of paragraph 2 of the complaint is 
sham, because both the paper writing, Exhibit A, 
and the decree of the Court of Chancery, which is 
admitted by the defendant, recites the receipt of 
the sum of eighty-five hundred dollars ($8500.00) 
by the defendants.

20
3. The denial of paragraph 3 is a sham and friv-

olous, because the Court of Chancery of New Jer-
sey did not permit the introduction in evidence of 
the paper writing on which the defendant had 
brought suit against the plaintiffs for the purpose 
of compelling the plaintiffs to perform the alleged 
contract which the defendants claim had been en-
tered into. The ruling of the Court of Chancery 
was affirmed by the New Jersey Court of Errors

30 and Appeals. The denial contained in paragraph 3 
of the answer is both sham and frivolous because 
the New Jersey Court of Errors and Appeals af-
firmed the findings of the Court of Chancery of New 
Jersey and gave as its reason in part that the con-
tract • alleged by these defendants had never been 
entered into by the plaintiffs in this suit.
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4. The findings of the New Jersey Court of Errors 
and Appeals speak for themselves.

5. The defendants herein admitted that they are 
retaining the sum of eighty-five hundred dollars 
($8500.00) without showing that they have a right 
to retain said sum.

6. Our Court of Chancery of New Jersey has 
decreed that the alteration in the instrument re- 10

. ferred to in the first defense was not made in good 
faith and with the authority and consent of the 
plaintiffs or their duly authorized agent; that it 
was not ratified and confirmed by the plaintiffs and 
that it was not accepted and acquiesced in by the 
plaintiffs without rescission of the alleged contract 
on their part by reason of said alteration, and fur-
ther, that plaintiffs had not expressly waived objec-
tion to the alteration in the instrument shown in 
Exhibit A in the complaint, or to any alleged claim, 20 
right or demand arising thereout and that plain-
tiffs did not expressly waive any and all alleged 
claims or demands of the return of the moneys paid 
by the plaintiffs to the defendants.

7. The findings of our Court of Chancery in the 
above respect were confirmed by the New Jersey 
Court of Errors and Appeals. Plaintiffs could not 
have voluntarily abandoned and renounced the con-
tract alleged by these defendants for the reason 30 
that both our Court of Chancery and our Court of 
Errors and Appeals have found that no contract 
had ever been entered into between plaintiffs and 
defendants. As a consequence, plaintiffs could not 
have given notice of their abandonment or their 
renunciation of the alleged contract and could not
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have surrendered to defendants any and all rights 
to or interest in the moneys paid by plaintiffs to 
defendants, the receipt of which is acknowledged 
by the Exhibit A, and so found by the decree of our 
Court of Chancery.

8. As a consequence of the findings of our Court 
of Chancery and our Court of Errors and Appeals, 
plaintiffs could never have rescinded a contract

10 which they had never entered into, nor could they 
have ever given notice of avoidance to a contract 
which they had never entered into.

9. Our Courts have already found that the very 
existence of the alteration admittedly made by the 
defendants or their duly authorized agent placed 
the parties in this proceedings, who were the same 
parties in the proceedings commenced by the de-
fendants in our Court of Chancery, in the position

20 of never having entered into a contract for the sale 
and purchase of the lands set forth in Exhibit A 
attached to the complaint herein filed.

10. Laches is unknown in the court of law, the 
time within which these plaintiffs have a right to 
bring their action is governed by the Statute of 
Limitations of this State. The allegations of para-
graph 10 of the answer is both sham and frivolous 
because these plaintiffs are not obligated to carry

30 out an oral offer to purchase lands as is specifically 
provided by the statute, Section 5 of the Statute 
on Frauds and Perjuries of this State.

11. The allegations of paragraph 11 of the answer 
are sham and frivolous because, although the de-
fendants might have been willing to carry out an
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oral offer to purchase as set up in the complaint, 
there is no obligation on the part of the plaintiffs 
to carry out said offer on their part because no 
agreement had ever been entered into between the 
parties to this cause or the cause commenced in 
the Court of Chancery. It was, therefore, impos-
sible for these plaintiffs to have abandoned and 
expressly waived any right or interest in the moneys 
voluntarily deposited by the plaintiffs with the de-
fendants. 10

12. Paragraph 12 of the answer is sham and friv-
olous, in that these allegations are contrary to the 
•conclusions and finding of the Court of Chancery of 
New Jersey at the suit of the defendants against 
the plaintiffs.

13. The allegations in paragraph 13 are sham 
and frivolous in that the plaintiffs could not have 
elected to abandon and renounce the contract which 20 
they had never entered into. Such was the findings
of the Court of Errors and Appeals of New Jersey 
and the Court of Chancery.

14. Paragraph 14 of the answer should be 
stricken, in that it does not set forth statements 
of fact but conclusions of law; moreover, these con-
clusions are not in accord with the conclusions of 
our Court of Chancery and they are not in accor-  ̂
dance with the evidence already submitted by these 3Q 
parties in our Court of Chancery at the time suit 
was brought by these defendants against the plain-
tiffs. Said paragraph 14 contains much scandalous 
matter and should be entirely stricken.

Jo se ph  S. Low,
P h il ip  W e n d k o s ,

Attorneys for Plaintiffs.
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MEMORANDUM.

NEW JERSEY SUPREME COURT. 

B u r l in g t o n  Co u n t y .

10

20

W i l l i  A M H. WlNDOLPH, 
Geo r g e  A . W on f o r , W i l -
l ia m R. Go l dsbo r o  u g h , 
Jo h n  S. W a r n e r ,

Plaintiffs,
v .

W i l l i a m  J. L ippin c o t t  
and Car o l in e ; W . L ip -
pin c o t t  ; L a u r a  E v a n s  
and W il l ia m J. L ip p in -
cot t , executors of the 
Estate o f W il l ia m B. 
L ippin c o t t , deceased,

Defendants.

Action at Law.
On Motion to Strike 

A n s w e r  and De-
fenses.

Memorandum.

For the motion, P h il ip  W e n d k o s , E s q ., Jos eph  
S. Low, E sq .

30 Contra, B l e a k l y , St o c k w e l l  & B u r l in g , E s q s .

Jess , J . :
In a suit in the Court of Chancery, brought by 

the defendants in this case, as vendor, against the
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plaintiffs here, as vendees, an instrument purport-
ing to be an agreement between the parties for the 
sale and purchase of a farm, was held by Vice- 
Chancellor Learning not to be a contract enforce-
able by a decree for specific performance. This 
decision was affirmed by the Court of Errors and 
Appeals (Wilson, et al, v. Windolph, et al.; Lippin- 
cott, et al., v. Windolph, et al., 143 Atl. 346).

The theory upon which the complaint in the pres-
ent suit is drawn is that, it having been judicially 10 
declared that there was never any enforceable con-
tract between the parties, the plaintiffs are entitled 
to recover the sum of $8500, which they paid to 
the defendants under the terms of the intended 
agreement. The plaintiffs alleged a “ proposal”  to 
the defendants for the purchase of the farm, the 
payment by the plaintiffs and the receipt by the 
defendants of $8500, the failure and refusal of the 
defendants to accept the proposal, the attempt of 
the defendants to compel the plaintiffs, by a bill in 20 
Chancery, to perform a contract different from that 
which the plaintiffs had proposed, the decree of the 
Court of Chancery against the defendants, the af-
firmance of that decree by the Court of Errors and 
Appeals, the demand by the plaintiff for the return 
of the money paid by them and the refusal of the 
defendants to return it. The defendants generally 
deny the allegations of the complaint and set up 
fourteen defenses.

The substance of most of the separate defenses 30 
is that the alterations made in the paper writing by 
the defendants, after it had been signed by the plain-
tiffs and delivered to the defendants, were made 
with the authority and consent of the plaintiffs and 
were ratified and confirmed by them; that the plain-
tiffs expressly waived all claims and demands for 
the return of the deposit money.
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These allegations, unless sham, raise questions 
of fact which entitle the defendants to their day in 
court.

In contending that these defenses are sham, plain-
tiffs rely upon the findings of the Court of Chan-
cery and the Court of Appeals that a contract never 
existed between the parties and that the decisions 
in that suit are res adjudicata upon the issues ten-
dered by the defendants.

10 I cannot concur, in that view. The Court of Er-
rors and Appeals did not decide these questions of 
fact in Wilson v. Windolph, supra. Mr. Justice 
Parker, speaking for the Court, said: “ Specific 
performance will not be decreed unless the exis-
tence and terms of the contract be clearly proved. 
If it be reasonably doubtful whether the contract 
was finally closed, equity will not^interfere. Brown 
v. Brown, 33 N. J. Eq. 650. On this branch of the 
case, therefore, we conclude that the proof touching 

< assents of defendants to the paper in its modified 
form, is insufficient to sustain a decree.’ ’

The decree in the specific performance suit is not 
res adjudicata so far as this action at law is con-
cerned. There is no identity of the thing sued for 
or of the cause of action. The decree is not so in 
point as to control the issue in the pending action. 
Hoffmeir v. Trost, 85 Atl. 221.

It is entirely possible that evidence touching as- 
sent of plaintiffs to the paper in its modified form,

• which was insufficient to sustain a decree that they 
specifically perform the contract, might satisfy a 
jury that such assent was given. The defendants 
by their pleadings say there was such assent and 
they cannot be estopped from raising that defense 
by the finding in the Chancery Court that the evi-
dence on that point was not of the clear and con-
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vincing character required to warrant a decree for 
specific performance.

The fact that the contract was unenforceable 
against the plaintiffs, did not constitute a bar to its 
performance by the plaintiffs. Aalfor v. Kinney,
7 N. J. Adv. Rep. 328. Assuming that the plain-
tiffs learned when the paper writing was returned 
to them in its modified form that it was, because 
of the alteration, nugatory as an agreement binding 
upon them, there was nothing to prevent them from j q  
treating it as a contract and further performing, if 
they deemed it to be to their interest to do so. It 
was their option upon the discovery of any unau-
thorized change in the provisions of the paper, to 
renounce it, as not their contract, or to accept it 
as altered. The defense is, in substance, that the 
plaintiffs adopted the latter of these alternatives, 
and by their acts and conduct, gave affirmative evi-
dence of their adoption of the paper writing as an 
agreement by which they were bound. 20

The acts of the parties in dealing with the sub-
ject-matter of their contract afford the best indi-
cation of their intention either to execute it or annul 
it. Kerney v. Johnson, 144 Atl. 808.

Paragraph 2 of the answer, which denies the pay-
ment of $8500, will be stricken as sham. From the 
record before me on this motion it appears conclu-
sively that that sum was paid by the plaintiffs and 
its receipt acknowledged by the defendants.

The motion will be denied as to the other para- 
graphs of the answer and as to the seyeral separate 
defenses, except paragraphs 7, 9, 10 and 14, which 
will be struck out.

It may be well to point out that the complaint 
relies upon the finding and decree in the Chancery 
suit that the instrument purporting to be a contract 
was altered, while in the possession of the defen-



40 Memorandum

dants, by the interlineation of the words, “ William 
J. Lippincott, one o f.”  The copy of the instru-
ment annexed to the complaint and relied upon as 
a mere proposal, contains these words without any-
thing on the face of the paper itself to indicate 
any alteration. I assume that this is a copy of the 
instrument as altered and that it, instead of the 
original writing, as executed by the plaintiffs, inad-
vertently was made a part of the complaint.

F r a n k  B. J e s s ,
Circuit Court Judge, sitting 

as Sup. Ct. Commr.

20

30
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ORDER.

NEW JERSEY SUPREME COURT. 

B u r l i n g t o n  C o u n t y .

W i l l i a m  H. W i n d o l p h , 
G e o r g e  A. W o n f o r , W i l -
l i a m  R. G o l d s b o r o  u g h , 
J o h n  S. W a r n e r ,

Plaintiffs,
Y.

W i l l i a m  J . L i p p i n c o t t  
and Ca r o l i n e  W . L i p -
p i n c o t t ; L a u r a  E v a n s  
and W i l l i a m  J. L i p p i n -
c o t t , executors of the 
Estate o f  W i l l i a m  B. 
L i p p i n c o t t , deceased,

Defendants.

Order.

10

20

A motion having been made by Philip Wendkos 
and Joseph S. Low, attorneys for plaintiffs, for the 
purpose of dismissing the answer of defendants in 30 
the above-entitled cause, and arguments thereon 
having been made by counsel for plaintiffs and de-
fendants, and they having submitted briefs thereon, 
and the Court having considered the same;

It is, on this 19th day of July, 1929, ordered that 
the motion of the plaintiffs be and is hereby denied



42 Order

except that it be further ordered that paragraph 2 
of the defendants ’ answer he and is hereby stricken 
because it is sham, and defenses numbered 7, 9, 10 
and 14 of the answer be and are hereby stricken.

F r a n k  B. J e s s , 
Judge.

Entered October 9, 1929.
On motion of

Phil ip W endkos and 
10 Joseph S. Lo w,

Attorneys for Plaintiffs.

I, F r e d  L. B l o o d g o o d , Clerk of the Supreme Court 
of the State of New Jersey, do certify that the fore-
going is a true copy of order in the above-stated 

2Q cause as the same remains on file in my office.
In testimony whereof, I have set my hand and the 

seal of said Court, at Trenton, this ninth day of 
October, A. D. nineteen hundred and twenty-nine.

F r e d  L. B l o o d g o o d ,
(Seal) Clerk.

30
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EXCEPTIONS.

(Filed July 12th, 1929.)

NEW JERSEY SUPREME COURT. 

B u r l in g t o n  Co u n t y .
10

W i l l i a m  H. W in d o l p h , 
Geo r g e  A. W o n f o r , W i l -
l ia m R. Go l dsbo r o  u g h , 
Jo h n  S. W a r n e r ,

Plaintiffs,
v.

W  I L l i a m  J. L ippin c o t t  
and Ca r o l in e  W . L ip -
p in c o t t ; L a u r a  E v a n s  
and W i l l ia m J. L ip p in -
cott , exécutons of the 
Estate o f W i l l ia m B. 
L ippin c o t t , deceased,

Defendants.

Action at Law.
On Plaintiffs’ Motion 

to Strike Out. 
Exceptions.

20

Defendants except to so much of the order of this ™ 
Court entered by Honorable Frank B. Jess, Circuit 
Court Judge, June 26, 1929, as strikes out special 
defenses of the defendants Nos. 7, 9,10 and 14.

B l e a k l y , S t o c k w e l l  & B u r l in g , 
Attorneys for Defendants.
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REPLY.

NEW JERSEY SUPREME COURT. 

B u r l in g t o n  Co u n t y .

10
W i l l i a m  H. W in d o l ph , 

Geo r g e  A. W o n f o r , W i l -
l ia m  R. Goldsborough , 
Jo h n  S. W a r n e r ,

Plaintiffs,
Y.

W i l l i a m  J. L ippin c o t t  
and Ca r o l in e  W . L ip - 
p in c o t t ; L a u r a  E v a n s  

^  and W il l ia m J. L ip p in -
cott , executors of the 
Estate o f  W il l ia m B. 
L ippin c o t t , deceased,

Defendants.

Action at Law. 
Reply.

1. Plaintiffs join issue with the allegations con-
tained in paragraphs 1, 3, 4, 5, 6 of the answer and

30 also with the allegations contained in the defenses'.

2. Replying specifically to paragraphs 1, 4 and 
5 and 6 of the answer, plaintiffs say that the instru-
ments marked Exhibits A, B and C are to be con-
strued by the Court, the said exhibits presenting 
only questions of law.
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3. Replying specifically to 1st, 2nd, 3rd and 4th 
defenses, plaintiffs say that the New Jersey Court 
of Errors and Appeals have already determined 
that the alteration in the instrument marked Ex-
hibit A was not made in good faith by and with 
the authority and consent of plaintiffs or their duly 
authorized agents in that behalf, and that said al-
teration was not ratified and confirmed by the plain-
tiffs, and that said alteration was not accepted and 
acquiesced in by the plaintiffs. Said Court had de- 10 
termined that there never was a contract in exis-
tence between the plaintiffs and defendants capable
of rescission by these plaintiffs. Said Court of 
Errors and Appeals has already determined that 
plaintiffs did not expressly waive objection to the 
alteration in the instrument marked Exhibit A set 
up in the complaint and that plaintiffs did not waive 
objection to any ' alleged claim, right or demand 
arising thereout.

20
4. Replying specifically to the 5th defense, by 

virtue of the findings of the New Jersey Court of 
Errors and Appeals, to the effect that there was 
no contract entered between these plaintiffs and de-
fendants, these plaintiffs became entitled to the re-
turn of the deposit of $8500.00 which they made at 
the time they submitted their written proposal to 
purchase the farm lands to these defendants.

5. Replying specifically to the 6th, 7th, 8th, 11th 30 
and 13th defenses, plaintiffs say that defendants 
have already introduced in evidence in the Chan-
cery Court between the same parties a letter $d- 
dressed to the defendant, John O. Wilson, in which
it is stated that a Mr. Bitting has advised John S. 
Warner, one of the plaintiffs in this suit, that
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Messrs. Goldsborough and Wonfor, two other plain-
tiffs, are not in position to make settlement on the 
Lippincott farm, which necessitates the forfeit of 
all moneys paid on account.

Said letter was before the Court of Errors and 
Appeals for consideration and said Court deter-
mined finally that as to Bitting, “ he was merely 
a runner for a real estate broker and his task was 
confined to bringing the parties together on the 

10 terms, something which he conspicuously failed to 
do. ’ ’ Plaintiffs deny that there ever was a contract 
in existence between the parties to this suit, the 
Court of Errors and Appeals found that said instru-
ment marked Exhibit “ A ”  was not legally com-
plete. Plaintiffs deny that they abandoned and re-
nounced a contract legally complete. Plaintiffs ob-
tained no rights under said instrument which they 
could surrender. The defendants, not having ac-
cepted plaintiffs’ offer, the money consideration 

20 paid by plaintiffs failed of its legal function and 
defendants’were obligated to return to plaintiffs the 
moneys which they paid on account of a contract 
which the parties to this suit were to have entered 
into. Plaintiffs charge, however, that no contract 
had been entered into between them and plaintiffs 
concerning the sale and purchase of the lands de-
scribed in the aforesaid instrument.

Plaintiffs charge that they could not have 
rescinded the instrument marked Exhibit “ A .”  

30 The New Jersey Court of Errors and Appeals has 
for all times determined that said instrument was 
not legally complete. Plaintiffs were legally unable 
to renounce to defendants the money paid by them 
on account. Therefore, plaintiffs deny that they re-
linquished their claim to said moneys and further 
deny that they authorized any person to renounce, 
relinquish or abandon their claim to said moneys or
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to notify defendants that they abandoned, renounced 
or relinquished their claim thereto.

6. Replying specifically to the 12th defense of the 
defendants’ answer, our Court of Errors and Ap-
peals has affirmed the decree of the Court of Chan-
cery in the suit between the same parties hereto, 
and by said decree it was for all times adjudicated 
that the instrument marked Exhibit A was altered 
by these defendants without notifying plaintiffs of 10 
their intention to make said alteration and with-
out notifying them that they had made said altera-
tion, and that said alteration had been made by 
these defendants without the knowledge and con-
sent of these plaintiffs and that said alteration bad 
not been adopted by these plaintiffs, and that these 
plaintiffs had not been made acquainted with the 
aforesaid alteration by these defendants after the 
latter had made the change; and that by reason of 
said alteration made in the manner above described, 20 
said instrument is not the same contract which 
these plaintiffs signed, and is not available to these 
defendants as evidence of the contract made be-
tween the parties hereto for the sale and purchase 
of the lands above described.

Jos ep h  S. L o w ,
P h il ip  W e n d k o s ,

Attorneys for Plaintiffs.

30
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TESTIMONY.

NEW JERSEY SUPREME COURT. 

B u r l in g t o n  Co u n t y .

10

20

W il l ia m H. W in d o l ph , et 
al.,

Plaintiffs,
v.

W il l ia m J. L ippin c o t t , et 
al.,

Defendants,
and

W il l ia m H. W in d o l ph , et 
al.,

Plaintiffs,
Y.

Jo h n  C. W il s o n , et al.,
Defendants.

Action at Law.

Mt. Holly, N. J., January 27, 1930.

30
TESTIMONY.

Before H o n . F r a n k  B. Jess , Judge, and a jury.

A p p e a r a n c e s  :
For plaintiffs, P h il ip  W e n d k o s , E s q .
For defendants, M essrs . B l e a k l y , St o c k w e l l  & 

B u r l in g .
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Mr. Wendkos: Now, if your Honor please, in 
view of your Honor’s orders striking from the 
answer certain of the allegations, I think we can 
expedite matters by stipulating on the record that 
$6,200 in one case and $8,500 in the other case was 
actually received.

Mr. Stockwell: We received that money and at 
all times retained it and were never requested to M 
return it until this suit was brought.

The Court: Very well.

Mr. Wendkos: If your Honor please, I had a 
certified copy of the findings of the Court of Errors 
and Appeals, but last night, looking through my 
papers, I found it has been lost. The case is re-
ported in the official reports------

Mr. Stockwell: If your Honor please, with your 
permission, I forgot to say anything about this 
chancery suit. Mr. Wendkos has referred to it. 
Personally, I think it has nothing to do with the 
case, but since he has mentioned it I think it is my 
duty to clear that situation up.

(Mr. Stockwell makes a further opening to the 
jury.)

Mr. Wendkos: I was saying before, if your 
Honor please, that I had a certified copy of the 
findings of the Court of Errors, but it was lost out 
of my case last night. The case is officially re-
ported. I don’t know what the equity report is at 
this time, but it is reported in 143 Atlantic, at page

30
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• 346, Wilson, et al., v. Windolph, et til., and Lippin- 
cott, et al., v. Windolph, et al., the Court of Errors 
of New Jersey, decided October 15, 1928. In view 
of the absence of my certified copy, I would like to 
introduce one of my own copies. This is a copy of 
the findings of the Court of Errors and Appeals. 
I offer the book or the copy that I have made.

Mr. Stockwell: I think we have a certified copy 
lu here.

Mr. Wendkos: Go ahead.

The Court: Put yours in.

Mr. Wendkos: I offer in evidence a copy of the 
decree or findings of the Court of Errors in the 
case of John 0. Wilson, et al., complainants-appel- 

2Q lants, v. Windolph, et al., respondents; and also in 
Ihe case of William J. Lippincott, et al., executors, 
&c., complainants, v. William H. Windolph, et al., 
defendants-respondents.

The Court: They may he marked.

(Paper marked Exhibit PI.)

Mr. Stockwell: I object merely on the ground 
30 that in my judgment it is immaterial to this contro-

versy.

The Court: You are not objecting to it as being 
indicative of what it purports to show?

Mr. Stockwell: Oh, no.
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The Court: It is admitted subject to that ob-
jection.

Mr. Wendkos: I also offer in evidence a certified 
copy of a decree in the Court of Chancery involving 
the same suits as those in the Court of Errors and 
Appeals.

Mr. Stockwell : The same objection.
10

(Paper marked Exhibit P2.)

Mr. Wendkos: I also offer in evidence a printed 
copy of the proceedings which was served upon me 
by Mr. Stockwell, which was a state of the case as 
it was brought before the Court of Chancery to 
be presented to the Court of Errors and Appeals at 
the time that he took his appeal.

Mr. Stockwell: Do you present this record with 20 
the testimony set forth therein as evidence in this 
case?

Mr. Wendkos: Exactly, as evidence in this case.

Mr. Stockwell: And the evidence there given?

Mr. Wendkos: And the evidence there given.

Mr. Stockwell: No objection.
30

The Court: It may be marked.

(Book marked Exhibit P3.)

Mr. Wendkos : I don *t know which case is first, 
the Lippincott or the Wilson case.

The Court : I think the Lippincott case is first.
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B obe rt  C. B it t in g , sworn for plaintiffs.

Direct examination.

By Mr. Wendkos:

Q. Look at this agreement dated December 15, 
1925, and tell me whether that is yonr signature as 

IQ witness.
A. It is.
Q. Now, whose signature did you witness?
A. I witnessed William H. Windolph and Wil-

liam B. Goldsborough.
Q. Whose signatures did you witness?
A. William H. Windolph and William B. Golds-

borough.
Q. Did you see them sign it?
A. I did.

20 Q- You were employed by Mr. Warner?
A. I was.
Q. Is that John S. Warner who signed this as a 

purchaser ?
A. Yes, sir.
Q. Did you see anybody else sign?
A. No, I didn’t.
Q. After it was signed did you deliver this to 

someone ?
A. After it was signed by all of the parties there 

30 who were the purchasers I delivered it to Wilson’s 
office.

Q. You delivered what?
A. I delivered it to Wilson’s office, John 0. Wil-

son.
Q. Now, Mr. Bitting, I call your attention to a 

notation made over your signature. Is this nota-
tion made in your own handwriting?
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A. It is not.
Q. Was the notation on that contract at the time 

the buyers signed it?
A. It was not.
Q. By the buyers you mean who?
A. William H. Windolph and William R. Golds- 

borough.

By the Court:

Q. What about the other two?
A. Wonfor and John S. Warner.

By Mr. Wendkos:

10

Q. Now, are you positive------
A. Absolutely.
Q. Now, wait a minute. Are you positive that 

that notation was not there at the time that you 
signed it as a witness?

A. Absolutely.
Q. Now, who signed the contract first?
A. As I recall it, Mr. Windolph was the first one 

to sign the contract.
Q. Did all the purchasers sign the contract first?
A. Yes, sir.
Q. Were the signatures of the sellers on the con-

tract while it was in your possession?
A. No, they were not.
Q. Now, do you say that that notation was not 

made by you?
A. It was not.
Q. Was it made under your direction?
A. No, sir.
Q, Do you know the interlineation to which the 

notation refers was in the body of the contract at
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♦

tïïe time it was signed by the buyers in your pres-
ence?

A. I know that it was not there when it was 
signed by the buyers.

Q. Was the interlineation made in your pres-
ence?

A. No, sir.
Q. Or made at your request?
A. No, sir.

10 Q. Do you know by whom it was made?
A. I do not.
Q. You still say that the interlineation and the 

notation were not made while the contract was in 
your possession?

A. It was not made while in my possession.
Q. When did it leave your possession?
A. When I took it to John 0. Wilson’s office for 

execution.
Q. Now, whom did John 0. Wilson represent?

20 A. Well, he represented practically the same par-
ties as I did. He represented the sellers.

Q. Can you recall how many copies of those in-
struments or of that instrument you delivered to 
the office of John 0. Wilson?

A. As I recall it, there were four or five of each.

Mr. Wendkos: I believe we may save time, if 
your Honor please, if I refer to this other contract, 
the Evans contract, because I would like to intro-

30 duce that in evidence and have him testify from 
that, because the same testimony applies.

Q. This other contract—you said there were three 
or four of each—is this the other contract you refer 
to? (Paper shown witness.)

A. It is.
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Q. Do the names of the buyers appear on that 
other contract with Evans and others?

A. Yes, sir.

The Court: Mr. Wendkos, for the purpose of 
clarity, suppose the first contract or the first instru-
ment, paper writing, be marked now in evidence and 
then the second, and then we can refer to them in 
that way.

• . , . 10
Mr. Wendkos: All right. I introduce in evidence

a paper writing dated the 15th day of December, 
1925, between William J. Lippincott and others and 
William H. Windolph and others.

(Paper marked Exhibit P4.)

I introduce in evidence another paper writing 
dated the 15th day of December, 1925, between Wil-
liam Evans and others and William H. Windolph 20 
and others.

Mr. Stockwell: No objection to either paper.
Are you introducing at this time there the other 
copies? Will you have them marked?

Mr. Wendkos: Yes, the Evans paper and the 
Lippincott paper.

(Paper marked Exhibit P5.) 30

Q. Did you deliver those papers for the purpose 
of having them executed by the sellers?

A. I did.
Q. Did you subsequently take them away from 

Mr. Wilson’s office?
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A. I did.
Q. Did you take this particular copy which I now 

show you, with the signatures on it, away from 
John 0. Wilson’s office ?

A. I did.
Q. When you took it away, were the names of 

William Evans, Laura Evans and William Lippin-
cott on that instrument?

A. They were.
10 Q. And in the case of the other instrument were 

the names of William J. Lippincott and Caroline, 
his wife?

A. That is correct.
Q. And the others mentioned as sellers?
A. Yes, sir.
Q. When did you first observe the presence of a 

. notation over your signature as a witness, in the 
one case the words, “  William J. Lippincott, one 
o f,”  inserted between lines 29 and 30, page 2— 

20 correct me if I am wrong on that—lines 17 and 18, 
page 3; and in the other case the words, “ Laura 
Evans, one of,”  between the seventeenth and 
eighteenth lines, fourth page.

A. The question is, when did I observe that in-
terlineation?

Q. When did you observe that notation?
A. It was some time, a considerable length of 

time after execution.
Q. Now, do you know when they were actually 

2Q executed?
A. As near as I can recall it, the William J. Lip-

pincott contract, I had the purchasers sign some-
time around the 15th, the 14th or 15th of December ; 
then I returned it to John 0. Wilson’s office for 
execution, and I think it was a matter of three or 
four days later that they secured the signatures. 
This one contract was returned to me.
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Q. Was that returned to you?
A. Yes.

By the Court:

Q. P4, is it?
A. The William J. Lippincott contract.

By Mr. Wendkos:
10

Q. Was returned to you?
A. Yes.
Q. When was the Evans contract returned to you?
A. It was at least six weeks later.
Q. Can you fix the date of the month, about what 

date of the month?
A. Well, it was sometime after the middle of Feb-

ruary.
Q. At the time you took those contracts away 

was either the notation or the interlineation in those 20 
instruments ?

A. No, they were not.
Q. No, 1 mean from Mr. Wilson’s office the sec-

ond time after they were executed by the sellers.
A. Oh; I didn’t notice it at the time I took them 

away from Mr. Wilson’s office.
Q. Did anybody in Mr. Wilson’s office or Mr. 

Wilson himself, or Mr. Lippincott or any of the 
sellers, parties to that contract, did they call your 
attention to that notation or interlineation? 30

A. No, sir.
Q. Are you positive of that?
A. Absolutely, because I discovered it myself 

sometime later.
Q. Will you tell me the circumstances under which 

the delivery was made to you and the general en-
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vironment of the office and how the papers were 
delivered to you?

A. Well, my dealings were mostly with Mr. 
Stanert, and as I recall it, he delivered the papers 
to me.

Q. Where did he deliver the papers to you?
A. In his office, in John Wilson’s office.
Q. Where is that office?
A. Third and Market, Camden.

10 Q. Sure it is Third and Market?
A. Well, it is in that block. I don’t know the 

exact number, but it is on Market Street.
Q. Camden?
A. Camden.
Q. On what floor of the building is Mr. Stanert’s 

office?
A. First floor.
Q. Front or back or middle?
A. Well, it is towards the front. 

nr\ Q. Did he give you this instrument in his office?
A. He did.
Q. How many of them did he give you?
A. Well, there were four or five of the William 

J. Lippincott contract, as I recall it.
Q. How many of Evans?
A. As I recall it, I didn’t get them at the same 

time, some time later, the Evans.
Q. Well, now, at the time that he delivered the 

Lippincott papers to you, did he say anything?
_ A. No, there was nothing drawn to my attention 

^  whatsoever about any change or anything in the 
contract.

Q. Were they delivered to you in a package or 
envelope or any way?

Mr. Stockwell: Objected to as leading.
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The Court: Objection sustained.

Q. Well, how were they delivered to you?
A. Well, they were in this form, folded up like 

that, four or five of them handed to me.
Q. Can you recall the exact words that Mr. Stan- 

ert used at the time he handed them to you?
A. Well, as I recall it, I requested the contracts, 

asked him if they were executed and witnessed, and 
he said yes, and pulled them out and handed them 10 
to me. That is my recollection.

Q. What did you do then?
A. Well, I took them back to the office, and in 

the course of the next several days I delivered them 
to the respective purchasers, excepting, as I recall 
it, I delivered all except Mr. W onfor’s, and I believe 
I left that with Mr. Warner to deliver.

Q. Did you say anything to the purchasers re-
garding anything about the contracts ?

A. No, I did not. 20
Q. Did you specifically mention any of the fea-

tures with respect to interlineations or notations?
A. No, sir.
Q. Now, can you recall what you did say?
A. Well, I just, as I recall it, handed them and 

said, “ Here is the copy of the option,”  as I always 
call them, “ to purchase.”

Q.-Now, I understood you to say that you repre-
sented somebody. Whom did you represent?

A. I was working in John S. Warner’s real estate 3Q 
office as a salesman and I was selling this property.

Q. For whom?
A. For William J. Lippincott, and at that time 

I didn’t know there were two farms, I thought it 
was all one, one property, and William J. Lippin-
cott owned it all, that there was 186 acres, more or 
less. We had it listed in our office for sale and
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that was my business, selling real estate, and I 
tried to sell it. Finally, I had those purchasers; 
I said that I was representing William J. Lippin- 
cott.

Q. Did you ever talk to the owners of the farm?
A. It was not originally listed by me in our office. 

The listing was in the office and I was down at the 
farm on numerous occasions and had conversations 
with Mr. Lippincott regarding the purchase price 

10 and other minor details.
Q. Do you remember at the time of the chancery 

suit the Vice-Chancellor asked you the following 
question: ------

Mr. Stockwell: I object. He has already put 
this paper in evidence. It is from some other

record. This is his own witness. Do you propose 
to contradict it, lay a foundation for contradiction 

20 of your own witness ?

Mr. Wendkos: I do not propose to contradict.

The Court: Then, what he said there, of course, 
is already in evidence. Objection sustained.

Q. Did you at any time ever call the attention 
of the buyers, who are the plaintiffs in this suit, 
to either the interlineation or the notation, or both! 

30 A. Not directly, no, not collectively or to all of 
them. I had mentioned it to one and I believe two 
after I discovered it, a considerable length of time 
after I brought it back from Wilson’s office.

Q. Can you fix the time which you say is a con-
siderable time after you brought them back from 
Mr. Wilson’s office?

A. As near as I can recall it, there was a period
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of possibly three or four months afterwards that 
I noticed it.

Q. Was there any change of position or any fur-
ther negotiations or disagreement between the par-
ties up until the time that you discovered that in-
terlineation or notation?

A. Not that I recall.
Q. As far as you can recall, were there any pay-

ments to be made on account of the agreement be-
tween this date and the time of settlement? 10

A. I don’t just quite understand the question. 
Kepeat it, please.

Q. As far as you can recall.

Mr. Stockwell: I object. It is in the statement.

The Court: It is in the agreement.

Q. Can you recall to whom you drew the atten-
tion of either the interlineation or the notation, or 20 
both, and what you said when you called the atten-
tion to the interlineation and notation, or either?

A. As I recall it, I mentioned to Mr. Warner 
first. I was looking over the contract and I noticed 
this writing in ink, and the rest of it was made out 
in typewriting, and I knew it had not been there 
before, and it was a condition added after Warner, 
Wonfor, Windolph and Goldsborough had signed 
it, and it looked queer to me, and I called Mr. War-
ner’s attention to it, mentioned it to him. I don’t ?q  
know that I showed him the contract, but I told him 
that there had been some additions made there in 
pen and ink. I thought it was queer. I am almost 
positive, but I think I also mentioned it to Mr. 
Windolph, not showing him the contract, but men-
tioning that there had been something added in pen 
and ink over my signature after he had signed it.
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Q. But you hadn’t actually shown it to him

Mr. Stockwell: I object to the form of the ques-
tion.

The Court: Objection overruled.

Q. Had you actually shown the papers with those 
1« words written or printed in ink on there?

A. No, sir.
Q. Did you show it to anybody?
A. No, sir. .
Q. I mean to any of the purchasers?
A. No, sir.
Q. As far as you know, were all of the negotia-

tions and transactions concerning the sale of this 
property handled through your office?

A. As far as I know, I handled most of the trans-
om actions.
^  Q. Now, do you know whether the sellers and 

buyers ever got together, met each other in person ?
A. I know that they had not, because I had seen 

them individually.
Q. Are you positive of that fact between the dates 

of December 15, 1925, and December 31, 1926?
A. I am.
Q. Are you positive of that fact between the dates 

of December 15, 1925, and up until the time that 
the parties appeared in the Chancery Court in Cam- 

30 den?
A. I am.
Q. Are you positive that there was no communi-

cation in writing between the sellers and the buyers 
concerning the purchase and sale of this property?

A. Not so far as I know.
Q. Aside from the agreement, I mean.
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A. Not so far as I know; none brought to my 
attention.

Q. Well, you were in Mr. Warner’s office, were 
you not?

A. Yes, sir.
Q. Do you know whether or not there were any 

communications sent to him concerning the inter-
lineation or alteration?

A. No, sir; there was not.
Q. Do you know whether Mr. Wilson’s office had 10 

ever had any personal contact with all or any of 
the buyers aside from Mr. Warner?

A. Not to my knowledge.
Q. Were you present at any time when there were 

any communications, verbal or otherwise, made be-
tween the office of Mr. Wilson and Mr. Warner?

A. I believe that I was in Mr. Wilson’s office once 
when Mr. Warner was in there. What the occasion 
was or whether it was on that particular business,
I can’t recall. 20

Q. Well, were you there at that time in connec-
tion with any transaction concerning this particular 
farm?

A. As I recall it I was, because that is about the 
only transaction I had with Wilson’s office.

Q. Well, now, did Mr. Warner go there for the 
same purpose that you did?

A. Possibly it was the time that he paid the 
checks over on these options.

Q. Can you recall when that time was? 30
A. Well, it must have been the time of execution 

of these agreements.
Q. Execution by whom?
A. By the purchasers.
Q. Well, now, when did you deliver both of what 

you call the options to the office of Mr. Wilson?
A. It was around the 15th of December.
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Q. Was the delivery of the checks made at the 
same time as the delivery of what you call the op-
tions ?

A. Yes, as I recall it, went there and made the 
checks out.

Q. And Mr. Warner made the delivery of those 
checks ?

A. Yes.
Q. Was that the only occasion when you saw Mr.

10- Warner in the office of Mr. Wilson?
A. It was.
Q. And, so far as you know, that is the only occa-

sion when Mr. Warner was in the office of Mr. Wil-
son in connection with these particular options, as 
you call them?

A. That is correct.
Q. I want to get this clear in my mind: you repre-

sented the sellers of these farms?

20 Mr. Stockwell: - Objected to. He has asked that 
once before, and that is a question of law, in any 
event.

Mr. Wendkos: No, agency is a question of fact, 
as I see it.

The Court: Well, it is perfectly clear as to what 
he said about that, Mr. Wendkos. He said he was 
employed by Mr. Warner, this farm was listed in

30 Warner’s office and he was the man representing 
Warner, who had the negotiations with the seller. He 
says—it already appears on record without objec-

tion—he says that he represented Mr. Lippincott.
Mr. Wendkos: Well, of course, I am entitled to 

add to that the question whether he represented 
the seller of the other farm, the Evans.
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The Court: Yes, you may bring that out if that 
doesn’t appear.

Mr. Stockwell: The question was not that, your 
Honor.

The Court: No, finish the question.

Q. Did you represent the seller, the Evans, of the 
other farm on Cropwell Road! 10

Mr. Stockwell: I object and ask that the ques-
tion be addressed to facts on which the Court can 
determine whom he represented.

The Court: I will have to sustain that objection 
to the form of the question.

Q. Well, then, I would ask this question: which 
of the sellers mentioned in those two papers did 20 
you represent!

Mr. Stockwell: Objected to for the same reason.

The Court: Yes, that might be purely a ques-
tion of law. He might show circumstances from 
which you say an inference of agency arose, what-
ever the contracts were with those persons, what-
ever the circumstances of the transaction were, may 
be - shown. 30

Q. Well, suppose I put it this way: did you speak 
with the owners of these farms at any time!

A. I represented William J . ------
Q. Now, wait a minute. Just answer this ques-

tion: I ask you whether you spoke to the owners
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of these farms at any time prior to the preparation 
of these instruments and their execution.

A. One farm, yes.
Q. Now, which farm is that?
A. William J. Lippincott.
Q. Did you speak with the owner of the other 

farm?
A. No, sir; never knew him, never met the man. 

Mr. Evans, I presume, was supposed to be the 
10 owner, or Laura Evans and her husband, and I 

never met those parties.
Q. You never met those parties?
A. No.
Q. When Mr. Lippincott spoke to you did he 

treat those two farms as.one?
A. That was my impression originally, that it 

was to be sold as one parcel.
Q. When you say an impression, how did you get 

that impression?
20 A. The fact was not brought out that it was two 

farms, it was not brought to my attention and I 
didn’t actually know that it was two farms until 
sometime later.

Q. When was that?
A. Well, it was up to the time of the preparation 

of the contract itself. I was very much surprised 
to see there were two.

Q. Who drew your attention to that fact?
A. When it was under preparation I believe that 

30 Mr. Lippincott did mention that it was partly owned 
by Evans.

Q. What was partly owned by Evans?
A. This lot of ground or parcel containing 186 

acres, more or less.
Q. Well, before that time what did he tell you 

about the ownership of this 186 acres?
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A. Well, I understood it had been in the family

Q. Don’t tell me how, you only tell me what he 
said.

A. He told me it had been in the Lippincott family 
for quite a number of years, handed down from 
father to son.

Q. Now, what was in the family so many years?
A. The farm that I was to sell for him.
Q. What acreage? 10
A. Well, it was placed at 186, more or less, but 

never any definite amount was mentioned. I didn’t 
know the acreage of the parcel.

Q. Did you at any time tell him that you had a 
purchaser for the entire farm?

A. Yes.
Q. And when you told him that, did he ask you 

to speak to anybody else?
A. He referred me to John 0. Wilson’s office; 

said that it would have to be taken care of, done 20 
through Wilson.

Q. And after that time you had no further con-
tact with Mr. Lippincott?

A. Very slight contact. All the dealing then was 
transferred to John 0. Wilson’s office.

Q. And there you met whom?
A. I met John 0. Wilson and Mr. Stanert.
Q. And with whom did you negotiate concerning 

the purchase of this farm?
A. Well, John 0. Wilson and Mr. Stanert. 30
Q. And did they tell you whom they represented ?
A. Yes.
Q. Who?
A. William J. Lippincott.
Q. Nobody else?
A. And when it got to the point of making out
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these options they represented William J. Lippin- 
cott and Laura Evans.

Q. You mean by that the drafting of these 
papers ?

A. Yes.
Q. Was there anything said to you by Mr. Wilson 

or Mr. Stanert concerning the names of the princi-
pals whom you were to represent?

A. The purchasers, you mean?
10 Q. No, the principals whom you were to repre-

sent.

Mr. Stockwell: I think that is still objectionable.

Mr. Wendkos: Why?

Mr. Stockwell: Why, that is a roundabout way to 
bring in the question of representation again. I 
move that part of the question be stricken out.

20
The Court: The motion is granted.

Q. Did anyone say to you that “ You are author-
ized to sell this farm of 186 acres?”

A. Yes, Mr. Lippincott authorized our office to 
sell it. It was listed. I knew the circumstances of 
that listing and he verified it verbally to me on 
numerous occasions; and after it came to the final 
point that I had somebody interested in the pur-

30 chase, I think he said that John 0. Wilson’s office 
would have to draw up the papers, and I would 
have to take care of it through his office, which I 
did. I was selling it on a commission, representing 
the owners, selling their property.

Q. And when you say the owners, who are they?
A. William J. Lippincott and Laura Evans, 

through John 0. Wilson’s office as representative.
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Q. Now, can you recall that listing that ap-
peared in your office for the sale of this farm?

A. Well, it was listed a s ------
Q. Wait a minute. Can you recall it?
A. Yes.
Q. Can you recall it sufficiently clearly that you 

can visualize what appeared on that listing?
A. Well, the amount of acreage was on there, 

yes, I recall it.
Q. How much was that? 10
A. 186, more or less.

Mr. Stockwell: Objected to unless it is shown 
that this paper, whatever they are referring to as 
a listing, was signed by our clients.

Mr. Wendkos: Well, now, we will come to that.
I am asking for what appeared on that particular 
paper.

20
Mr. Stockwell: I call for the production of that 

paper.

The Court: Of course, the paper itself would 
be the best evidence.

Mr. Wendkos : Well, it so happened that their 
office has been closed, and I question seriously 
whether the records are available.

30
The Court: Well, it ought to be shown first that 

they are not available before this becomes compe-
tent.

Mr. Wendkos: Of course, that would mean that 
this witness stand down for a minute until that
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appears. May I ask the question subject to that 
showing ?

The Court: Well, the difficulty is th^t the answer 
is then on the record and it may not be possible to 
lay a foundation properly for that question, and 
still it is there.

Mr. Wendkos: Well, as far as that is concerned 
10 it is not necessary for the authority to sell real 

estate to be in writing.

The Court: Well, he is asked about a listing. I 
suppose a listing means something more than a 
mere verbal communication, it means some definite 
date; and if this situation involves a writing the 
writing is the best evidence. If the writing cannot 
be produced, then, of course, you may go into his 
recollection of the matter.

20
Mr. Wendkos: May I see whether this question 

is admissible?
«

Q. Did you obtain the listing from Mr. Lippin-
cott ?

Mr. Stockwell: Objected to.

A. I did not.
30 Mr. Wendkos: That is all.
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Cross-examination.

By Mr. Stoekwell:

Q. Where are you employed now, Mr. Bitting?
A. Employed in Philadelphia.
Q. Are you any longer connected with John S. 

Warner?
A. No, sir.
Q. How many years were you with Mr. Warner? j q
A. I wouldn’t say I was with him a year. I don’t 

recall exactly, but it was probably less than a year.
Q. How much?
A. Probably a little less than a year I was in 

the Camden office.
Q. You were in the Camden office? You were in 

charge of the Camden office?
A. No, sir.
Q. Who was in charge of it?
A. Well, we both worked out of the office. 20
Q. Who are we?
A. I was employed with Mr. Warner, so I pre-

sume he was in charge.
Q. While he was in charge, you were employed 

by him, were you? Mr. Warner was a real estate 
man?

A. Yes.
Q. Office in Riverton?
A. Where?
Q. He had an office in Palmyra and another office 30 

in Camden?
A. Yes.
Q. And did you also work out of the Palmyra 

office?
A. Well, I was in there occasionally. I wouldn’t 

say I worked out of it, no.
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Q. Well, did you work in it?
A. No.
Q. Did you have anything to do with the Pal-

myra office?
A. No.
Q. Who gave you your instructions?
A. Well, what instructions have you reference to? 
Q. In connection with your business ?
A. Well, I was employed as a salesman ; my in- 

10 structions were to go out and sell property.
Q. Now, when you thought you had a prospect, 

what did you do?
A. Tried to close them.
Q. Did you make any report to Mr. Warner?
A. Well, no detailed reports or written reports.
Q. Well, were you acting as an independent man 

or were you employed by Warner?
A. I was employed by Warner as a salesman.
Q. You were acting for Mr. Warner in whatever 

20 you did; is that correct?
A. He was my superior, of course; I was em-

ployed by him.
Q. And when did your employment cease?
A. I would say sometime in October, I would 

say, September or October, 1926, if I recall cor-
rectly.

Q. October, 1926?
A. Yes.
Q. What time in October?

™ A. Well, I can’t place any definite date.
Q. Well, were you there throughout the month 

of October?
A. Yes, I probably was.
Q. Probably you were?
A. Yes.
Q. Now, who secured these prospects?
A. I did.
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Q. You did?
A. Yes.
Q. That is, you got these four gentlemen, includ-

ing your employer?
A. Yes.
Q. You mean to say you sold it to him?
A. I did.
Q. Did those four people meet in your office at 

any time?
A. No.
Q. Well, who took care of those four men in this 

operation ?
A. Took care of them in what way, do you mean, 

selling them the property?
Q. No, here are four men buying.
A. Well, I seen them individually.
Q. Now, I understood you to say in your direct 

examination that the four men, with the exception 
of Mr. Warner, did not meet the sellers; am I cor-
rect in that statement?

A. Didn’t meet the sellers?
Q. Did you say that?
A. Yes.
Q. Now, how were the communications of the 

buyers, those four men, brought to the attention of 
the sellers? How was the contact?

Mr. Wendkos: I object to that question because 
of its indefiniteness and irrelevancy. This witness 
has testified that he represented the sellers only.

Mr. Stockwell: I submit he has not said that. 
That was an improper remark.

Mr. Wendkos: Oh, no; he said distinctly he rep-
resented Mr. Lippincott and Mr. Evans through 
Mr. Wilson.

10

20

30
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The Court: Assuming that is true, why isn’t it 
proper to ask him how the sellers and buyers'were 
brought in contact, if he knows?

A. Well, they were never brought together. I 
went and seen them individually and sold them.

Q. You acted as a go-between, then, to the sellers 
and buyers?

A. No go-between; I was selling some property 
10 for Mr. Wilson’s office and Lippincott and Laura 

Evans, and I was working for a commission.
Q. Incidentally, you got a commission, didn’t 

you?
A. I was working for a commission.
Q. Did you get a commission or did Warner?
A. I would get it from Warner. Warner would 

get the commission and then I would get it.
Q. Did you ever hear about the commission being 

returned ?
20 A. Did I return the commission?

Q. Yes.
A. No.
Q. Did you hear about Mr. Warner returning 

the commission?

Mr. Wendkos: I object to this as not cross- 
examination. On direct examination there were no 
questions at all concerning commissions. I can’t 
see any relevancy to this line of cross-examination 

30 at all.

Mr. Stockwell: Now, if your Honor please, this 
man, it will be shown, or has already been shown, 
did form a contact between the buyers and sellers.

The Court: That already appears.
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Mr. Stockwell: Now, it is perfectly proper to 
ask him about commission. He has already 
answered that he did get a commission. I asked 
whether it was returned.

The Court: Objection overruled.

(Objection noted for plaintiffs as ground of ap-
peal.)

10
Q. What is your answer to that question?
A. Repeat the question.
Q. Do you know of Mr. Warner returning the 

commission ?
A. No, I don’t know what Mr. Warner did with 

his at all.
Q. Now, you got the contracts from Wilson’s of-

fice; that is correct, is it?
A. That is correct.
Q. And you took the contracts to these four 20 

buyers; is that correct?
A. I think I took them to three buyers and the 

other one was left in Mr. Warner’s office for him 
to take care of.

Q. Do you know whether at reached the fourth 
man?

A. I have no way of determining, no.
Q. You don’t know that?

Mr. Stockwell: I call for the production of the 30 
four executed copies. I have already noticed him 
to produce them.

Mr. Wendkos : I have only three.

Mr. Stockwell: Well, let’s have the three.
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Mr. Wendkos: There are two up there and here 
is the third one. (Producing papers.)

Q. At the time you took the contracts away from 
Wilson’s office, were they four in number?

A. Possibly five, four or five.

Mr. Wendkos: I think we ought to know which 
contract.

10
Q. And when I say four that is my mistake; I 

should have said four copies of each contract, that 
is, as to each farm.

A. No, I didn’t take four of each farm away at 
one time.

Q. I didn’t say at one time. Did you take them 
away at any time, four of each contract?

A. That is right, four or five, I don’t recall which 
it was.

20 Q. Of each farm?
A. Yes.
Q. Now, what did you do with those four copies 

of each contract?
A. I gave them to the purchasers, with the excep-

tion of Mr. W onfor’s, but as I recall it now, Mr. 
Warner took and said he would deliver it.

Q. And which was the one person that you didn’t 
deliver to?

A. Mr. Wonfor.
30 Q. At the time you received those copies, were 

the names of the sellers at the bottom of each in-
strument ?

A. The last time I took them, yes.
Q. I mean when you took them after execution.
A. Yes.
Q. Were the names of all the sellers on each con-

tract, that is, the signatures of all the sellers ?
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A. That is correct.
Q. How do yon know that?
A. Well, I looked at them.
Q. When did yon look at them?
A. When I took them back to the office.
Q. All right. Tell me how you looked at them.
A. How I looked at them?
Q. Yes.
A. Why, just like you would, like this, turn right 

over to the back.
Q. Keep on going?
A. Yes.
Q. Got down to the bottom?
A. Down to the bottom.
Q. What did you look for there?
A. I looked for the signatures of the sellers.
Q. Whose signatures?
A. The sellers.
Q. Yes, certainly. They are up at the top, aren’t 

they?
A. Yes, that is correct.
Q. Now, you didn’t look at the witnesses’ signa-

tures to this, did you?
A. Well, I signed as a witness for two of them. 

I didn’t look at the witnesses for these.
Q. And you say you didn’t see the interlineation 

over here with pens strung across the paper?
A. Not immediately, no.
Q. Didn’t you see it before you left the office of 

Wilson?
A. Absolutely, I didn’t look at it before I left 

the office of Wilson.
Q. Didn’t Mr. Stanert at that office call your at-

tention to that notation at the bottom of each instru-
ment and the interlineation in each instrument at 
the time he handed those papers to you?
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Mr. Wendkos : I object to this question, if your 
Honor please, for this reason: any communication 
made by the office of Mr. Wilson to this witness, 
who was the representative of the principals, 
sellers, is really in effect a privileged communica-
tion and it is not intended for the ears or eyes of 
the buyers in this suit unless specific instructions 
be given to that effect.

10 The Court: No, but he has already testified in 
direct examination that his attention was not called 
to the change by Mr. Stanert. Counsel certainly 
has a right to inquire into that.

Mr. Stockwell: It is Mr. Wendkos’ own ques-
tion.

Mr. Wendkos: All right.
20 Q. Will you answer that question?

A. What is the question?

(Question repeated.)

A. He did not.
Q. You say you left the office after the inspection 

of this instrument and all the copies of both instru-
ments without any knowledge of that notation at 
the bottom or without any knowledge of the inser-

30 tion of the two or three words which are on the 
interlineation?

Mr. Wendkos: I think this witness has testified 
that he had not inspected, that he did not inspect 
those papers in Mr. Wilson’s office. It is inferred 
and I don’t think it is a correct statement of
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the fact. If that is to be asked as a question, that 
is another matter, but I believe the statement of 
fact should be correct.

Mr. Stockwell: This witness has already said 
that before he left that office he looked over each 
instrument.

Mr. Wendkos : Oh, no, on the contrary.
10

The Witness: No, sir.

The Court: My understanding of what he said 
was that he looked at the signatures.

The Witness : After I got back to our office.

Mr. Stockwell: You didn’t say that, Brother, 
ask that the record be read.

(Previous testimony read.)

I

20

Q. Do you say that at the time you were in Wil-
son’s office and before you left Wilson’s office you 
didn’t look at those instruments at all?

A. To the best of my knowledge, Mr. Stanert 
handed me those folded up like this and I took them 
and left the office, and then when I got back to our 
office, John S. Warner’s office------

Q. One minute. Please answer my question. 30

(Question repeated.)

A. Well, I think I answered the question, to make 
it short.

Q. No, I want an answer to this question.
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Mr. Wendkos: The witness has already answered 
it.

A. I have already answered.

The Court: If there is any doubt about it ask 
the question and let the witness give a responsive 
answer.

10 (Question repeated as follows: Do you say that 
at the time you were in Wilson’s office and before 
you left Wilson’s office you didn’t look at those in-
struments at all?)

A. No.

The Court: That leaves it in doubt.

(Question repeated. )
20 . .

The Court: You see, the question is, you say
that at the time that didn’t happen. You say after.

By Mr. Wendkos :

Q. In other words, you didn’t see them?
A. In other words, I didn’t see the contracts or 

look at them to examine them in Wilson’s office.

2Q By Mr. Stockwell:

Q. You say they were folded up when they were 
handed you and you took them away with you 
folded up?

A. That is true, to the best of my knowledge.
Q. Well, what I want is the actual fact. Any 

question about it in your mind?
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A. No.
Q. Why do you say to the best of your knowl-* 

edge?
A. That is what we go by, our knowledge.
Q. No, but the question is of recollection, whether 

you do know.
A. Well, I do know, if that is satisfactory.
Q. How long after you returned to the office was 

it before you delivered the papers to the other men, 
the buyers ? 10

A. Well, as near as I can recollect, I ------

Mr. Wendkos: I think we ought to know which 
papers, because one set of papers was delivered------

The Court: Yes, tell which it means.

Q. Were they delivered at different times to the 
buyers?

A. Different sets of papers, yes. 20
Q. Were they delivered at different times or did 

you hold them and deliver them all at one time?
A. To the best of my knowledge they were de-

livered at separate times.
Q. Do you state that now as a fact, that they 

were delivered?
A. To the best of my knowledge.
Q: You are still using the expression, “ to the best 

of my knowledge.”
A. That’s the best I can say. 30

By the Court: •

Q. Of course, if you can’t say it positive, if you 
can’t remember, you can say that you don’t re-
member.
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A. My recollection was that I delivered the Lip- 
'pincott papers to the parties in person, and that 
when the Lanra Evans papers came along six weeks 
or two months later, I mailed them. That is my 
recollection of it.

By Mr. Stockwell:

Q. Then did yon look at these papers, inspect 
them, before yon delivered them to the buyers'?

A. When I got back to the office I glanced over 
the signatures of the sellers.

Q. And at that time did you note the notation 
at the bottom? You say you hadn’t noticed it then?

A. Not at that time.
Q. After you had received the papers from the 

hands of Mr. Stanert—you know Mr. Stanert, don’t 
you, in Mr. Wilson’s office?

A. Yes.
20 Q. ------ for execution by your clients -------

Mr. Wendkos: I want to know whose clients.

Mr. Stockwell: The buyers.

Mr. Wendkos: I object to that for the same rea-
son I objected to the other.

30 The Court: The clients ?

Mr. Stockwell: I will eliminate the clients.

The Court: Execution by the buyers?

Mr. Stockwell: By the buyers, yes.
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Q. Now, we get yon going to the buyers, and after 
the buyers have signed, then you take the papers 
signed back' to Wilson’s office?

A. That is correct. .
Q. You did it in person?
A. Yes.
Q. Who went with you?
A. No one.
Q. Was there anyone there with you at the time 

besides Stanert?
A. No, sir.
Q: When were the checks deposited on account?
A. When were they deposited on account?
Q. Yes.
A. As near as I can recollect, around the 15th of 

December.
Q. Well, when was that, with reference to these 

several visits to Wilson’s office?
A. Well, I personally didn’t deposit the checks.
Q. Well, I understood you did or Warner did.
A. I made numerous visits to Wilson’s office.
Q. Were the checks deposited by your office, War-

ner’s office?
A. By Mr. Warner?
Q. Yes; before or after you had the buyers sign?
A. After I had them sign.
Q. How long after?
A. Well, I would say in the course of two or three 

days. It was in the neighborhood or in the vicinity 
of the 15th of December.

Q. Weren’t those checks deposited at the time 
you re-delivered those instruments signed by the 
purchasers to Wilson’s office?

A. I don’t quite understand just what you mean.
Q. Weren’t the checks delivered to Mr. Wilson’s 

office at the time the executed contracts, executed 
by the purchasers, were delivered to Wilson’s office?
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A. No, I don’t think so. I think that I delivered 
the papers to Wilson’s office with the signature of 
the purchasers, and therefore that Mr. Warner de-
livered the checks another time.

Q. Wasn’t Warner there at the same time, that 
is, when you delivered those instruments!

A. I don’t think so. I think he delivered the 
checks later.

10 (Recess till 1.30 P. M.)

(Trial of the cause resumed at 1.30 P. M.)

Ro ber t  C. B it t in g , resumed.

By Mr. Stockwell:

Q. Mr. Bitting, you testified in the case before 
Vice-Chancellor Learning, involving the two con-
tracts which have been mentioned in this suit!

A. Two contracts!
Q. The Evans contract and the Lippincott con-

tract, or, as you call it, an option or proposal or 
whatnot.

A. Yes.
30 Q. Do you remember that!

A. That is right.
Q. I ask you if this statement is correct:------

Mr. Wendkos: If your Honor please, I don’t 
think that this statement could be used in the sense 
that Mr. Stockwell wishes to use it. This testimony



Robert C. Bitting—Cross 85

is evidence. It speaks for itself. There is no op-
portunity given to the plaintiffs’ side to use any 
of this testimony except as introducing it in evi-
dence.

The Court: No, this is cross-examination, and if 
there is anything which from the standpoint of 
counsel seems to be inconsistent or contradictory 
with his testimony now given, of course, it is ad-
missible. Is that the purpose? 10

Mr. Stockwell: That is the purpose.

Mr. Wendkos: All right.

Q. “ Q. What is the relation of this witness to the 
several defendants? You say you represented 
whom?

“ A. I represented both John S. Warner, the real __ 
estate agent in the transaction------

‘ ‘ Q. Who represented Windolph, Goldsborough 
and Wonfor?

“ A. John S. Warner’s office, and I was acting 
as the salesman.

“ Q. I don’t understand. Windolph, Goldsbor-
ough and Wonfor, you said, were in Warner’s of-
fice?

“ A. They were the purchasers and I was the 
salesman who handled the transaction.

“ Q. And after you got the agreement back with 30 
that interlineation, you delivered it to whom?

“ A. I delivered it to the several men, the buyers 
whose names appear on there.

“ Q. One copy to Windolph, one to Goldsborough, 
one to Wonfor and one to Warner?

“ A. Yes, sir.
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“ Q. All of them containing the interlineation?
“ A. Yes.
“ Q. So they all had been executed by the owners 

of the land, all the agreements, at the time you re-
ceived them and delivered them to them?

“ A. Yes.”
Is that examination true?

A. Will you please repeat the last question that 
I answered yes to?

10 Q. “ So they all had been executed by the owners 
of the land, all the agreements, at the time you re-
ceived them and delivered them to them? A. Yes.”  
Is that testimony true?

A. That is true.
Q.. Then, do you wish to change your testimony 

where you said that you didn’t believe you handed 
any copy to Mr. Wonfor?

A. That is as I recall it since, that I had left a 
copy with Mr. Warner, but I presume he delivered 

20 it to Mr. Wonfor.
Q. Did you say that in your previous examina-

tion here?
A. No, I don’t think I did.
Q. You said you did leave one with Mr. Wonfor, 

didn’t you?
A. I said I left it, as I recollect it, with Mr. 

Warner, who was to deliver it to Mr. Wonfor. The 
reason I say that, in talking afterwards with Mr. 
Warner I was under the impression that I did de- 

30 liver each one individually. Of course, this was a 
long time after the transaction and your memory 
doesn’t hold good in details; so Mr. Wonfor didn’t 
get it from Mr. Warner, so I couldn’t have deliv-
ered it to Mr. Wonfor.

Q. Do you still say you didn’t deliver it to Mr. 
Wonfor or to Mr. Warner?
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A. To my best recollection I delivered it to Mr. 
Warner, who was to deliver it to Mr. Wonfor.

Q. I still repeat, did you deliver it to Mr. Wonfor 
or not?

A. I delivered it to Mr. Warner, who was to de-
liver it to Mr. Wonfor.

Q. You did deliver it to Mr. Warner but you 
didn’t deliver it to Mr. Wonfor?

A. Not at that time.
Q. At any time? 10
A. Not to the best of my knowledge, no.
Q. And this answer to the Vice-Chancellor’s 

question is incorrect, you say?
A. Well, it was to this extent: that I was under 

the impression at the time that I had individually 
delivered to each one, but I since recall that Mr. 
Wonfor was one exception, that I did deliver it to 
Mr. Warner and he was supposed to deliver it to 
Mr. Wonfor.

Q. Let me direct your attention to this statement 20 
which I have already read: “ Q. Who represented 
Windolph, Goldsborough and Wonfor? A. John S. 
Warner’s office, and I was acting as the salesman.”
Is that statement correct by you?

A. I would say it was incorrect.
Q. Then why did you say it?
A. Because, naturally, when a salesman in one 

sense of the word represents both sides, and natur-
ally, I was representing the buyers, I was working 
for a commission. 30

Q. Your sole aim was as a salesman trying to 
get a commission?

A. I did nothing other than that for the buyers.
Q. I ask you now whether the statement is cor-

rect as given in this testimony: “ Q. Who repre-
sented Windolph, Goldsborough and Wonfor? A.
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John S. Warner’s office, and I was acting as the 
salesman.”  Is that statement correct?

A. Insofar as selling the purchasers the ground, 
yes, I was the salesman. I sold them the property 
for John L. Wilson and William J. Lippincott and 
Laura Evans.

Q. Did anybody besides Warner’s office look 
after the interests of Windolph, Goldsborough and 
Wonfor, to your knowledge?

10 A. Not to my knowledge, no.
Q. Didn’t you undertake to look after their in-

terests ?
A. To the extent of getting their check and re-

turning th e ------
Q. To any extent with reference to this transac-

tion.
A. To the extent of getting across a sale and 

taking their check to Warner’s office.
Q. Didn’t Warner’s office, as stated here, act for 

20 Windolph, Goldsborough and Wonfor?
A. Just the same as any real estate man acts 

between seller and buyer.
Q. You mean you undertook to represent both 

sides?
A. We undertook to sell them the property.
Q. And you undertook to represent the buyers in 

taking care of their interests at the same time; is 
that correct?

A. It shows that what you call the buyers------
30 Q. Is that a fact?

Mr. Wendkos: I think this examination has gone 
far enough, and I think Mr. Stockwell should stipu-
late just exactly in what respect Mr. Warner’s of-
fice had represented the buyers, for what purpose, 
and so forth. This witness has repeatedly said
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that he represented the sellers and was interested 
in the commission and was only interested in get-
ting the rfloney as a deposit on this contract.

Mr. Stockwell: I am interested in ascertaining 
whether or not, among other things, this is a cred-
ible witness, and his testimony before the Vice- 
Chancellor and here don’t agree in the respect I 
have mentioned.

10
Mr. Wendkos: I don’t think that is true.

The Court: I suppose it is for the jury to say 
whether they do agree or not.

Mr. Stockwell: I think I should have consider-
able latitude in this cross-examination.

The Court: What is the question now? Any 
question unanswered? 20

Mr. Stockwell: No.

The Court: Ask the question and I will rule.

Q. Now, Mr. Bitting, I ask you whether the testi-
mony as now outlined to you, found on page 45, 
given at the same trial, is correct:

“ Q. Mr. Bitting, the office of John S. Warner con-
ducted the negotiations for the purchase of this 30 
property, didn’t it?

“ A. Yes, sir.”
This examination is by me, your Honor.
“ Q. And they acted as the intermediary between 

the purchasers and the sellers, didn’t they, through-
out?
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“ A. That is right.
“ Q. And that was before the agreements were 

signed as well as after the agreements wefe signed?
“ A. Before the agreements were signed.
“ Q. And afterwards in the receipt and transmis-

sion of the copies, of the executed copies of the 
agreements ?

“ ‘ A. Yes, sir.
“ Q. So everything that' happened here went

10 through Warner’s office, isn’t that correct?
“ A. Yes.
“ Q. So that the sellers did not come into contact, 

personally, with Windolph or—do you know whether 
they did or not ?

“ A. To my knowledge they did not.
“ Q. And your office acted for all the parties in 

putting this deal through?
“ A. Yes.
“ Q. All of the purchasers?

20 “ A. Yes.”
Is that testimony correct?
A. Certainly it is, to the extent of—where it was 

statements from me, true absolutely to the extent 
that every real estate office acts for both parties 
concerned; I mean insofar as the sale is concerned 
I was acting and got the checks over to the office.

Q. Do you mean to tell us that Mr. Lippincott, Mr. 
William Lippincott here, ever employed you to ne-
gotiate a sale?

30 A. I would say we were representing him; we had 
the listing of his farm.

Q. Anything you did; you explained that he was 
the’ seller and you were going to get a commission 
on the sale?

A. That is right.
Q. You said before you got the commission or 

wanted the commission ; is" that right ?
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A. Well, to a certain extent I got it.
Q. Yon got your share of it?
A. Well, not actual cash. I got credit for it but 

that is another story.
Q. You got credit for it?
A. I got credit for it, but in the final analysis, on 

counting up, I didn’t get any cash.
Q. You haven’t cancelled the credit, have you?
A. No*
Q. You know that Warner’s office got the commis- 10 

sion from the seller, don’t you?
A. I don’t know whether they did or not.
Q. Well, how comes it that you have a credit then 

if you have got nothing?
A. Well, because the deal was not finally consum-

mated and it didn’t go through.
Q. It is your idea then that no commission should 

be retained if the deal didn’t go through?
A. No, it is not my idea, but I didn’t actually get 

it to retain. 20
Q. In your talk with these four purchasers, was 

any question raised by them as to who should get 
the mortgage?

Mr. Wendkos: Objected to, if your Honor please, 
as immaterial and irrévélant. The contract speaks 
for itself. Any negotiations or transactions or con-
versations here------

The Court: If the question relates to a time 30 
prior to the time of the proposal then I think it is 
irrelevant.

Mr. Stockwell: You mean a fter------

The Court : Anything prior to the time this con-
tract or paper was signed.

ig
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Mr. Stockwell: We have Mr. Wendkos’ theory 
one minute that there was no contract and there isn’t 
anything, and then he wants to bind somebody by 
a contract. If I understand, he makes the proposal, 
it is Mr. Wendkos’ theory, and I want to know 
whether at any time the question of the mortgagee, 
the personality of the mortgagee, was raised in these 
negotiations.

^ Mr. Wendkos: That is objected to.

The Court: I will sustain the objection.

Q. Did you at any time after the paper was 
signed, these contracts were signed by Windolph, et 
al.—by al. I mean the others of the four—question 
them about the personality of the mortgagee?

20 Mr. Wendkos: I will object to that, if your Honor 
please.

The Court: I will overrule the objection now, as 
to something that happened after the paper was 
signed.

(Objection noted for plaintiffs as ground of ap-
peal.)

30 A. Well, the question is, did I discuss with them 
the mortgagee after it was signed?

Q. Yes.
A. No.
Q. Did you have anything to do with fixing the 

terms of sale! Did you do that, have anything to 
do with that?
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Mr. Wendkos: I object to that, anything coming 
prior to the writing.

Mr. Stockwell: I didn’t ask what the terms of 
sale were.

The Court: I overrule the objection. Did you or 
didn’t y ou !

10r
A. No, John 0. Wilson’s office fixed the sale, the 

terms of sale.
Q. They fixed the terms of sale ?
A. Yes.
Q. After the agreements were executed by your 

people, that is, Windolph, et al., did you go out to 
the Lippincott farm or the Evans farm?

A. Did I go out afterwards?
Q. Yes.
A. As I recall I went out, yes. CK}
Q. And you went out there during the summer of 

1926?
A. Yes.
Q. Did you go out alone or with some of these 

parties?
A. Not with any of the parties, no.
Q. You went alone?
A. Yes.
Q. You went to Mr. Lippincott, William Lippin-

cott, at one time and asked for an extension of the 30 
time for settlement, didn’t you?

A. I believe there was an extension requested on 
account of the delay in signing of one set of papers.

Q. But I ask you if you didn’t go out there for the 
purpose of asking for an extension of time for the 
purchasers to make their settlement.
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Mr. Wendkos: I object unless it can be shown 
that the request for an extension of time was made 
at the behest of the plaintiffs in this suit, and that 
he was authorized to make such a request which 
would be binding upon the plaintiffs.

Mr. Stockwell: The whole question of authority

The Court: Objection overruled.

Q. Do you understand the question?
A. As I recall it the extension of time was due 

to delay in signing a set of papers.
Q. W on’t you answer the question?

By the Court :

2q  Q. Not what it was due to, as a matter of fact; 
whether you went out on the Lippincott farm and 
asked Lippincott or any of the parties for an exten-
sion.

A. I don’t know as I personally asked Mr. Lippin-
cott but I do recall asking Wilson’s office.

By Mr. Stockwell:

30

Q. Didn’t you first go out to Mr. Lippincott and 
didn’t Mr. Lippincott say you would have to go 
down and talk to Wilson’s office about it?

A. There must have been something mentioned by 
Mr. Lippincott. I don’t recall the incident about the 
extension.

Q. You went for an extension of time?
A. Not primarily, because I understood------
Q. I don’t care what you understood. I want to
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know whether yon didn’t go to either Lippincott or 
Wilson for an extension of time in which the pur-
chasers could make a settlement.

A. I do recall Wilson.
Q. Well, you did go to Wilson; that is correct!
A. Yes.
Q. When was that !
A. Well, it must have been sometime after the 

signing of the second set of papers, Laura Evans’ 
papers, because it didn’t go through. There was a 
delay of about forty-five days.

Q. Didn’t you get an extension as late as August,
1926!

A. I don’t recollect.
Q. You don’t have Warner’s correspondence here, 

do you!
A. No.
Q. You know that extensions were asked for and 

obtained, do you not, as asked by Windolph, et al., 
through the office of John S. Warner; you know that ^0 
to be a fact, don’t you!

A. I know there was one particular extension, yes.
Q. So that in the end the settlement was to take 

place in October rather than in August, as called 
for by the agreement!

A. Well, that was due to the forty-five days’ delay 
in signing the Evans’ agreement.

(Question repeated.)
30

Q. I want you to answer that question. You 
haven’t answered it yet. Please answer that ques-
tion.

A. I am answering you to the best of my ability.
I can’t answer you anything I don’t recollect. My 
recollection is there was an extension granted for 
forty-five days.
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Q. Forty-five days from when?
A. From the date of the original date, December 

15, because the Laura Evans ’ papers were not signed 
until February or something like that.

Q. Did you obtain that extension?
A. I  believe that I went to Wilson’s office and ob-

tained that extension.
Q. Who sent you there ?
A. Who sent me there ?

10 Q. Yes.
A. Well, I really went on my own hook, because 

they were delayed in signing and I thought we ought 
to have—Mr. Warner and I may have talked it over 
and I thought we ought to have it, an extension due 
to the delay of signing it.

Q. Do you say Warner sent you there?
A. Well, I was practically handling the transac-

tion. Mr. Warner didn’t just give me any specific 
orders but I went down and asked Wilson’s office 

20 for an extension of time. Whether they sent it in 
the form of a letter or whether I undertook to talk 
with him I don’t recollect.

Q. Had you had any other transactions, real es-
tate transactions, before you put this one through?

Mr. Wendkos: Objected to as being imaterial 
and irrelevant.

The Court: Objection sustained.
30

Q. Mr. Bitting, now, you were in Mr. Wilson’s 
office at the time after the papers were signed by the 
sellers; we are agreed on that, aren’t we, that you 
are there?

A. Well, I took the papers there after they were 
signed.



c

Robert C. Bitting—Cross 97

Q. And you went and got them?
A. I went and got them after the sellers signed, 

that is correct.
Q. How old are you?
A. How old?
Q. Yes.
A. Well, I am forty years of'age, forty-one.
Q. What was your business before you became a 

real estate agent?
10

Mr. Wendkos: Objected to as being immaterial 
and irrelevant to this issue.

The Court: I don’t see how it is material.

Mr. Stockwell: Well, I don’t just care to disclose 
my purpose now. That is the only question. I am 
not going into, his past life.

A. I suppose if I was a lady I could object to 20 
that question of age.

Mr. Stockwell: It is a matter of no importance, 
if your Honor please.

The Court: Objection sustained.

Q. Now, we come down to.the date of the taking 
of those agreements away from Wilson’s office 
signed by the sellers. You went there for what pur- 30 
pose that day?

A. To get the papers.
Q. They were supposed to be contracts, were they, 

land contracts ?
A. Well, I always referred to them and under-

stood them as options.
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Q. Well, you know they were to he signed by 
people who owned the land?

A. Yes.
Q. And you went there to get them after the 

owners had signed the agreements?
A. That is correct.
Q. And you went* there for the purpose of getting 

them to take them to the purchasers?
A. That is correct.

10 Q. Do I understand that you were not interested 
in opening up those papers and finding out whether 
they had been signed by the owners of the land be-
fore you took them away ?

Mr. Wendkos: Objected to. What this witness 
was interested in is of no materiality at all. It is 
what he actually did.

The Court: I overrule the objection.
20

(Question repeated.)

A. Before I took them away from Wilson’s office? 
No. I presumed they were signed and in order.

Q; But you were willing to take them away and 
deliver them to your people, that is, to the pur-
chasers, without even seeing that they were signed?

A. I think I told you before that I looked at them 
after I got back to the office and saw that they were

30 signed.
Q. I know you said that, and I want to know what 

the reason was for not looking at them, as you say, 
at Wilson’s office?

A. Because naturally I took Mr. Stanert’s word 
that they were signed and took them back to the 
office. Casually I glanced over them before I de-
livered them.
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Q. Why did yon look at them?
A. To see if they were signed.
Q. Yon thought it was pertinent then to see that 

they were signed ?
A. Not pertinent, no; I just expected to see that 

they were signed and they were.
Q. Were they still folded up when you got ready 

to take them and deliver them?
A. They were folded up. I carried them in my 

pocket to the office. I had to open them up to look 10 
at them.

Q. And then you thought that it was worth while 
to open them up and look at them?

A. I looked at them, yes.

Mr. Stockwell: That is all.

Re-direct examination.

By Mr. Wendkos: *

Q. I want to clear up this question of commis-
sions. Did you actually receive either any cash or a 
bona tide credit on a share of the commission on 
the sale of this farm?

A. No, I didnT receive any cash.
Q. How about a credit?
A. Any credit to the extent of anything material.
Q. Just explain that. I want to know whether 

that credit was based upon any advance of money 30 
that you got previously or whether it was just a 
credit on the books for this particular sale.

A. The usual method was on settlement—there 
was no definite time of settlement—when there was 
any money coming to me on commission Mr. Warner 
would make out a check. Now, this sale, there was
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a certain definite amount credited to me, but in view 
of the fact that it was not settled I never got actual 
cash in money or in material for this particular 
sale.

Q. No other consideration of anv kind!
A. No.
Q. Now, did you ever get back the agreements 

after they were signed by the sellers and redelivered 
to the buyers aside from holding them in the course 

10 of the trial !
A. No.
Q. Do you know whether the buyers, after they 

signed the first time, had signed the papers again!
A. Had signed them a second time!
Q. Yes.
A. No, I never knew or had any knowledge of 

their signing anything again.
Q. Did the buyers ever show you the papers, 

aside from this court work after you delivered them 
20 to them!

A. As I recall it I may have glanced over the 
papers of Mr. Warner, but there was never any 
issue or any question raised that I recollect looking 
at the other purchasers’ papers, for I never seen 
them until they were in court here.

Q. Now, I would like to know in exactly what man-
ner and to what extent and for what purpose you 
personally represented the buyers!

A. For the commission that I got out of the trans- 
30 action.

Q. I mean the buyers.
A. Oh, the buyers!
Q. Yes.
A. Well, I sold them the ground to get a commis-

sion.
Q. Now, get this question again: I want to know
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for what purpose, to what extent, you represented 
the buyers, if at all?

A. Well, I represented them to the extent that I 
was selling them a piece of ground.

Q. All right. Why do you call that representa-
tion?

A. Well, I don’t know whether it is representing 
them or not. I sold them the ground and that is all 
the interest I had in the buyers. #

Q. Do you know what the word representation 10
means?

A. Well, I would take representation to mean that 
you were looking for all interests of the party you 
represent.

Q. Well, now, whom did you represent here?
A. I represented the sellers, because they was 

the ones that was paying me a commission.

Mr. Wendkos: That is all.
20

Re-cross examination.

By Mr. Stockwell:

Q. The commission was the only thing you were 
working for; is that it?

A. Yes, that is all any salesman works for.
Q. When you say you or I do you mean yourself 

or do you mean John Warner’s office?
A. I am speaking for myself. 30
Q. You are not speaking for John Warner?
A. I can’t speak for another man.

Mr. Stockwell: That is all.
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* W il l ia m Go l dsbo r o ug h , sworn for plaintiffs.

Direct examination.

By Mr. Wendkos:

Q. Mr. Goldsborough, I show you two papers, 
IQ written instruments, on which your name appears. 

That is one of them. We will call that the Evans pro-
posal, and this we will call the Lippincott proposal. 
Your name appears on both of those proposals, does 
it not?

A. It does.
Q. Now, can you recall whether you signed those 

papers before they were signed by the sellers?
A. I do recall that I signed them before they were 

signed by the sellers.
2Q Q. And when you signed them can you recall 

whose other names were on there?
A. I cannot.
Q. Can you recall at the time that you signed those 

papers whether these names on the left-hand side 
for “ witnesses”  appear?

A. I couldn’t do that either.
Q. Can you recall whether at the time you signed 

this very fine writing appeared under the words 
“ In the presence o f ? ”

A. I couldn’t recall that, sir.
Q. Will you say that it did or did not appear?
A. I would say that it did not.

Mr. Stockwell: What are you referring to ?

Mr. Wendkos: I am referring to the very fine 
wording, the -interlineation in this case, the words,
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“  ‘ Laura Evans, one o f ’ inserted between the 
17th and 18th lines, fourth page, before execu-
tion.”  That is in the Evans proposal. Now, in the 
Lippincott proposal I refer to the very fine written 
words, “  ‘ William J. Lippincott, one o f ’ inserted be-
tween lines 29 and 30, page 2, before execution.”

Q. Now, can you recall having received those 
papers back again?

A. Yes. 1°
Q. And when they were returned to you were they 

executed or signed by the sellers ?
A. Yes, they were signed.
Q. Who returned them to you, can you recall that ?
A. I think that Mr. Bitting did.
Q. Now, at the time that he returned it to you 

did he call your attention to any notation made over 
his signature or any interlineation made in the body 
of the instrument ?

A. There were no remarks made concerning any 20 
changes whatever.

Q. Well, can you recall the circumstances, that is, 
the place where he delivered these papers to you?

A. It must have been in my office.
Q. And where is that?
A. In the Bulletin Building, Philadelphia.
Q. Do you recall what he said to you at the time 

he delivered it to you?
A. I can’t recall anything.
Q. But you are quite positive that he didn’t make 30 

any------

Mr. Stockwell: Objected to as leading.

Q. Did he have anything to say to you?
A. Well, I really couldn’t answer that question,
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because I can’t recall anything that he might have 
said.

Q. Well, can you recall whether or not he re-
ferred to the notation and the interlineation I

A. I know that he didn’t do that.
Q. Did you, yourself, see them?
A. I did not.
Q. When was the first that you saw it?
A. I don’t think that I had ever seen it other than 

10 the time it was brought up in court before Vice- 
Chancellor Learning.

Q. You have heard Mr. Stockwell ask Mr. Bitting 
a question referring to testimony which he gave at 
the time this case was tried in the Chancery Court, 
and one of the questions that he mentioned par-
ticularly was this: “ Who represented Windolph, 
Goldsborough and Wonfor? A. John S. Warner’s 
office and I was acting as the salesman.”  The next 
question was, “ I don’t understand.”  You will re- 

20 call these questions were asked by Vice-Chancellor 
Learning at the time of the last hearing. “ Q. I 
don’t understand. Windolph, Goldsborough and 
Wonfor you said were in Warner’s office? A. They 
were the purchasers and I was the salesman who 
handled the transaction.”  Did you authorize Mr. 
Bitting to represent you?

A. I did not.
Q. In this particular transaction ?
A. I did not.

30 Q. What did Mr. Bitting do with respect to your 
end of this proposal?

A. I think he first called to see me regarding the 
fact whether I would be interested in purchasing 
any ground and I went out to the property with him 
one afternoon. I think he called to see me once 
after that time when I gave him my check as initial 
deposit.
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Q. But you actually made your own investigation ?
A. I saw the property myself.
Q. Other than giving him your check did you au-

thorize Mr. Bitting or anybody else in Mr. Warner’s 
office to represent you in this transaction?

A. I did not.

Mr. Wendkos:: That is all.
■ 0

Cross-examination. 10

By Mr. Stockwell:

Q. You didn’t testify in that suit in the Court of 
Chancery, did you, Mr. Goldsborough?

A. I did not.
Q. Where do you live ?
A. Meadowbrook, Pennsylvania.
Q. What is your business?
A. Silk throwster. 20

Mr. Stockwell: I call for the production of a let-
ter of October 8, 1926, addressed to William H. 
Windolph, William R. Goldsborough, George A. 
Wonfor and John S. Warner.

(Letter produced.)

Q. Where is it you live?
A. Meadowbrook. 30
Q. What county ?
A. Montgomery.
Q. Pennsylvania?
A. Yes.
Q. Did you live there in October, 1926?
A. I did.
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Q. Did you receive that letter or a copy of it at 
or about the date named in that letter! (Letter 
shown witness.)

A. I wouldn’t say exactly that I had received this 
letter, but I do remember receiving something from 
your office at one time. I couldn’t recall just what 
it was. If that is the only thing that you ever sent me 
from your office that is the thing I received. I don’t 
remember receiving the letter.

10 Q. You do me too much honor. This didn't come 
from my office. I am Mr. Stockwell. Well, now, I 
am interested in knowing whether you got this letter 
or a copy of it, Mr. Groldsborough ?

A. I really couldn’t answer that question.
Q. Have you read it over?
A. I have read the letter enough to be familiar 

with its contents.
Q. You received a letter of that purport, didn’t 

you?
20 A. I couldn’t say truly. I received something 

from John 0. Wilson’s office at one time. I think 
I only received one communication.

Q. You won’t say that you didn’t receive it, will 
you?

A. No, I won’t say that I didn’t receive it.

(Letter marked Exhibit A for identification.)

Q. Did you ever communicate directly, that is,
30 personally, with Mr. Lippincott here in this transac-

tion?
A. No.
Q. Or with Mrs. Evans?
A. No.
Q. Or with any other one of the sellers ?
A. No.
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Q. All your dealings were with John S. Warner, 
were they not?

A. The only dealings I had in reference to the 
sale was when Mr. Bitting came into my office and I 
gave him a check.

Q. To whose order did you draw a check?
A. I couldn’t tell you that.
Q. You don’t know to whose order you drew the 

check ? .
A. I positively couldn’t tell you to whose order 1 10 

drew the check.
Q. You knew whom he represented, didn’t you, 

Bitting, didn’t you?
A. Would you mind asking that question differ-

ently?

(Question repeated.)

A. Yes, I knew he was a' representative of John 
Warner’s office, yes, real estate office. 20

Q. And, of course, you knew that John S. Warner 
was in on this deal with you, didn’t you?

A. Yes.
Q. He was one of the four buying the property; 

you knew that?
A. Yes, sir.
Q. And you also knew he was a. real estate agent?
A. Yes.
Q. And you know that he was the person or his 

office was the office dealing directly with the sellers, 30 
you knew that, didn’t you?

A. Yes.
Q. So far as you were concerned you hadn’t un-

dertaken to do it personally, had you?
A. No.
Q. You had no contact with the sellers at all, 

did you ?



108 William Goldsborough— Cross

A. No.
Q. Did you appear at the time fixed for settle-

ment on the sale of these properties ?
A. I did not.
Q. Did you notify Mr. Warner to appear for the 

sale?
A. I did not.
Q. Why d id n ’t you appear?
A. Sometime during the summer previous to the 

date of settlement Mr. Windolph called my atten-
tion to the fact that settlement was drawing near. 
He also called my attention to the fact that there 
had been changes in these agreements—that was 
the first that I had ever known anything about it 
—and that we were not going to make settlement, it 
would not be necessary to go to make settlement, if 
I decided that I was not going to make settlement, 
and that is why I didn’t appear for settlement.

Q. So you had decided then that there were 
20 changes in the agreement which did not compel you 

to make the settlement ; is that it?
A. Yes.
Q. And who communicated this fact?
A. Mr. Windolph.
Q. Now, after you had that information did you 

communicate with Mr. Warner?
A. I did not.
Q. Why didn’t you ?
A. I wouldn’t say that I had any more interest 

30 regarding that part of it, because I thought if there 
was anything further that Mr. Bitting would proba-
bly call me or your office would probably call me or 
write me.

Q. Don’t put it on me, Brother, because I didn’t 
get into this deal, or didn’t until a year afterwards. 
I am just trying the case.-
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The Court: He probably refers to Mr. Wilson’s 
office.

The Witness: Mr. Wilson’s office.

Mr. Stockwell: I am another man. I don’t know 
to whom yon refer but I am not he.

By the Court:
10

Q. May I ask when it was, as nearly as you can 
recall, that Windolph called your attention to these 
alleged changes in the agreement1?

A. Sometime during the summer, previous to the 
date of settlement. I imagine from this paper here,
I see that the date of the settlement was in October.

Q. It was during that summer ?
A. Yes.

By Mr. Slockwell: 20

Q. Well, now, after you got that information you 
asked for an extension of time, didn’t you?

A. I didn’t.
Q. Don’t you know that Mr. Warner was asking 

for an extension of time ?
A. I did not.
Q. You didn’t want any extension of time;.is that 

it?
A. I wasn’t very much interested from that time 30 

on.
Q. Well, did you know that an extension of time 

had been asked for?
A. I didn’t know that it had been asked for, but, I 

think, I was informed that it had been granted.
Q. Well, this was after you found out about the 

change in the agreement, wasn’t it?
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A. Yes.
Q. Then you just sat tight or said you thought 

you would rest on your legal rights and you wouldn’t 
go to this settlement at all?

A. I wouldn’t exactly say that I construed them 
as legal rights, just personal rights.

Q. Well, that was a mistake on my part. I don’t 
think they are legal rights either. I will call them 
what you considered rights; and you thought you 
would, in the slang phrase, stand pat and see what 
happened ?

A. That is right.
Q. And did you get a report as to what had hap-

pened at the time this settlement was scheduled 
for?

A. No.
Q. Never inquired as to that?
A. No.
Q. Didn’t ask Mr. Warner?

20 a . No.
Q. Didn’t take it up with Mr. Bitting?
A. No.
Q. How about going to these other men that you 

were tied up with in this deal, did you go to them?
A. I did not.
Q. Or communicate with them?
A. I did not.
Q. Did you ask anybody to return your money?
A. No.

30 Q. Well, now, as a matter of fact, the real estate 
market didn’t look so good in October, 1926, as it 
had in December, 1925, did it?

A. I don’t recall whether it did or not.
Q. Hadn’t there been a slight recession?
A. There had.
Q. What the real estate men called a slight reces-

sion ?
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A. I am not in the real estate business, so I 
couldn’t say.

Q. There had been a drop?
A. Yes.
Q. Fewer buyers, smaller prices and so forth; that 

is true, isn’t it ?
A. Yes.
Q. So that a man who was dealing in reaj estate 

would not naturally be as keen for a settlement in j q  
October as he would in December?

Mr. Wendkos: I object. This man has testified 
he is not in the real estate business, so it is not ma-
terial what other people would do.

The Court: Objection sustained.

Q. Then so far as you are concerned, after you 
had made up your mind not to attend the settlement, 
you did nothing further ?

A. I did not.
Q. Well, when next did you do anything in this 

matter?
A. I couldn’t say that I did anything until I was 

informed that we were going to be sued for specific 
performance.

Q. That is when you took an interest?
A. I think it was, yes.

Mr. Stockwell: That is all. 30

Mr. Wendkos: All right, Mr. Goldsborough.
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Geo r g e  A. W o nf o r , sworn for plaintiffs. 

Direct examination.

By Mr. Wendkos:

10

20

30

Q. Mr. Wonfor, what is your business?
A. Photographer.
Q. Are you one of the persons who signed these 

papers before you? Just take them up. One is the 
Evans and one is the Lippincott.

A. My signature is on them.
Q. And when you signed it were there any other 

signatures on there?
A. No, sir; there were not.
Q. You were the first man to sign?
A. I was.
Q. Were there any notations on the left-hand side 

above the names of the witnesses at the time that 
you signed that contract?

A. None whatsoever.
Q. Were there notations appearing on there, 

“ Laura Evans, one of,”  and so forth, and “ William 
J. Lippincott, one of, ’ * and so forth ? Did they ap-
pear on those papers or any papers in connection 
with this transaction that you signed?

A. Before signing those papers I read them over 
and there were no notations or interlineations or 
anything1 whatsoever. It was just a straight-for-
ward document, as I would term it, and I was asked 
if I was satisfied with it. As far as my knowledge 
would permit in the matter it appeared to be all 
right.

Q. Who asked you?
A. Whoever it was that presented it to me, if it
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was Mr. Bitting—I think it was Mr. Bitting. Most 
of my dealings have been through Mr. Bitting.

Q. A:id he asked you whether you were satisfied 
with it f

A. Yes.
Q. And you said what?
A. “ It appears to be all right. ’ ’
Q. And you signed it?
A. Yes, sir.
Q. Now you are quite positive that there was no 10 

other signature on that paper when you signed it?
A. Absolutely.
Q. And that there were no notations or inter-

lineations in the papers ?
A. None whatsoever.
Q. And there were no names of the witnesses on 

the left-hand side?
A. None whatsoever.
Q. Now when did you get the papers back?
A. Quite a long time after their execution. 20
Q. When you say execution what do you mean?
A. Well, I mean having all the parties interested 

sign them.
Q. Now when you got them back again did you 

look them over?
A. Other than just to turn to the last page and 

see that all signatures were there. I didn’t examine 
it through page by page.

Q. Who handed you those papers back again ?
A. There was such a time elapsed I am not posi- 30 

tive whether they were handed to me by hand by 
anyone or whether they came to me by mail, but 
they eventually came into my possession, quite a long 
time afterwards. .

Q. Now, after they were handed you again, after 
they were signed by the sellers, by anybody, did 
that person who handed you back the papers call

m
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your attention to any notations or interlineations 
in the papers f

A. None whatsoever.
Q. Did Mr. Bitting1 do it ?
A. No, sir.
Q. Did Mr. Warner call your attention to it f
A. No, sir.
Q. When was your attention first called to the no-

tations and the interlineations?
10 A. In your office in preparatiion for the defense 

of the suits brought before Vice-Chancellor Learn-
ing.

Q. Now, in this transaction who represented you?
A. Joe Low. Oh, I beg your pardon.
Q. I mean in this transaction. Well, I will put 

it this way: who first made you acquainted with this 
farm or farms?

A. Mr. Bitting.
Q. Did you ever have any dealings with him be- 

20 fore?
A. No.
Q. And when he made you acquainted with that 

for what purpose did he do it ?
A. To interest me to buy it, buy a share of it.
Q. Did he tell you the names of the sellers whom 

he represented?
A. Yes.
Q. Who were they?
A. The name that I recall would be Lippincott, 

30 the Lippincott farms.
Q. The Lippincott farms?
A. Yes.
Q. Did he say that he represented the Evans?
A. No, not that I can recall. He took me out and 

showed me the property one day and went over it 
and he spoke of it as the Lippincott farms.

Q. Did you meet Mr. Lippincott there?
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A. No.
Q. Yon didn’t?
A. No.
Q. Did you ever meet Mr. Lippincott?
A. No, sir.
Q. Before or after the signing of those papers?
A. No, sir.
Q. Did Mr. Lippincott or anyone acting for him 

call your attention to these notations and interlinea-
tions in the papers? 10

A. No, sir.
Q. Now, I am going to ask you about this letter.

It was asked before, I will ask it again. Just look 
at that letter. (Witness examines letter.) Do you 
recall receiving that letter ?

A. I have no recollection of receiving such a letter.
Q. Would you say positively that you did not re-

ceive it?
A. I wouldn’t say positively, no, but there is one 

clause in it that would partly fix it in my mind in 20 
an indirect manner and that is that *1 Since the exe-
cution of this agreement I have taken title to the 
said premises.”  The letter is signed by John 0. 
Wilson. And I think I would particularly have noted 
that if I had received this letter.

Q. Now, after having noted that, would you say 
that you hadn’t received it?

A. I would say I hadn’t. And the time has 
elapsed to such an extent that, of course, our 
memory is not absolutely clear on it. 30

Q. But to the best of your recollection, in the ab-
sence of the impression that that statement would 
have made upon you, would you now say that you 
had or had not received that letter ?

A. I really feel that that statement would have 
impressed me so strongly that it should be pretty 
clear in my mind whether I had received it.
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Q. Are yon willing to say that you had not re-
ceived it?

A. I don’t like to be positive, make an absolute 
denial that I didn’t receive it, but it is possible that 
I didn’t.

Q. Well, would you say positively that you had 
received it ?

A. No, I wouldn’t say positively that I had re-
ceived it.

10
Mr. Wendkos: That is all.

Cross-examination.

By Mr. Stockwell:

Q. In any event you knew what the date of set-
tlement was, didn’t you, Mr. Wonfor?

A. I did not.
20 Q. You never knew?

A. No, I didn’t. I will qualify that answer in this 
way: I met Mr. Bitting after he received my check 
in the matter and he advised me that there was an 
extension o f time or there was a question up for 
an extension of time, and owing to that fact and 
not receiving my copies of the agreements until quite 
some time afterwards, I was not conversant with 
the time of settlement.

Q. Well, -you knew what the time of settlement
30 was; that is fixed in the contract, or as Mr. Wendkos 

called them, in the proposals or options?
A. At the time, yes.
Q. And the time fixed for settlement was the 3rd 

day of August, 1926, in the agreements themselves?
A. Yes, sir.
Q. Now, you knew the time had been extended, 

didn’t you?
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A. I understood it was to be. I am not clear 
whether I was advised that the time had been ex-
tended or whether there were arrangements being 
made to have an extension.

Q. Well, yon were one of the parties to this agree-
ment, weren’t yon?

A. It is true.
Q. Yon were interested in knowing when you had 

to make settlement, weren’t you?
A. True.
Q. Well, why didn’t you ascertain when the settle-

ment was. to be?
A. Because I felt that Mr. Warner’s office would 

keep me advised as to the procedure that was in 
question.

Q. You had never met Mr. Bitting before this 
transaction?

A. No.
Q. You knew Mr. Warner very well? 20
A. Yes.
Q. Your communications were with Mr. Warner, 

weren’t they?
A. Mr. Warner through Mr. Bitting.
Q. And you felt that Mr. Warner was taking care 

of that end of it ?
A. I felt that he would advise me of such time 

as the thing required my attention.
Q. And then you say you didn’t know anything 30 

about the settlement to take place on October?
A. No, sir.
Q. Didn’t you think it was rather a long time 

elapsing between the date of this contract and the 
time for some settlement under the contract?

A. I can’t say that I gave it any thought along
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that line.
Q. Isn’t it a fact that you advised Mr. Warner 

or his office that you would not be able to go through 
with the contract so far as you were concerned!

A. No, sir; I did not.
Q. Nothing of that kind!
A. Nothing of that sort whatsoever.
Q. You say you were ready and willing to go on 

with the contract!
10 A. I was not approached in the matter as to set-

tlement other than the signing of the agreements 
in evidence. When we entered into the agreement 
we expected to fulfill it.

Q. Now, we are getting along to October, 1926, 
and nothing had been done about this letter to which 
reference has been made. Now, how long did you 
let it run without making any more inquiry!

Mr. Wendkos: What letter is this, Mr. Stockwell!
20

Mr. Stockwell: The letter which he has before 
him.

A. I can’t say that I made any inquiry.
. Q. Didn’t make any inquiry at all!

A. No, sir.
Q. How long did it run in that state! This is the 

year 1929. You signed the agreements in 1925, or 
the latter part of 1925. Now, when did you do some-

30 thing after December, 1925!
A. As I previously testified, then I left the matter 

in the hands of Mr. Warner ’s office to keep me ad-
vised at such time any further action so far as I was 
concerned was necessary.

Q. Well, did you assume that the settlement had 
gone through or hadn’t gone through after a year 
or two elapsed of time!
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A. I didn’t assume anything, because I had been 
advised as to the extension of time. I didn’t know 
whether the extension of time was one day or was 
five years.

Q. And you were not concerned except upon get-
ting some word from Warner1?

A. That is the idea.
Q. Well, then did you become active in this before 

the suit was actually brought for specific perform-
ance? 10

A. I would say no.
Q. In other words, you had done nothing up to 

that time?
A. Nothing.
Q. You didn’t appear at the time of settlement, 

of course, in view of what you said?
A. I didn’t know when it was.
Q. You didn’t appear then?
A. No, sir. - a
Q. Mr. Bitting said he was representing Warner, 

did he, not ?
A. Yes.
Q. And you knew that Mr. Warner was one of the 

four men in on this deal, four purchasers?
A. Yes.
Q. You relied upon Mr. Warner to take care of 

your interest?
A. I wouldn’t say that.
Q. All right. To what extent did you rely upon 30 

him?
A. I might term it, to answer that question, m 

comparison of an act of trade. If you buy a good 
article from a merchant, a wholesaler, he looks to 
you to pay for it, and I treated Mr. Warner’s office 
in the like capacity.
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Q. But lie was one of the four in on this deal, 
was he not?

A. That is true.
Q. Sort of a partner of the other three in this 

operation?
A. Yes.

Mr. Wendkos: Objected to as- a conclusion.
10

The Court: Yes, it might call for a conclusion. 
The fact that he was in with them, of course, is 
perfectly patent.

Q. Didn’t you regard him as such?
A. As a party---------
Q. As a sort of partner in this deal ?
A. As a purchaser, yes.
Q* 1 understood that after you got these papers 

20 into your possession with the signatures on you had 
looked at the papers. Now, what part of the papers 
did you look at? By papers I refer to the two sets 
of contracts.

A. My recollection in the matter would be that I 
would turn to the last page to see that all signatures 
had been affixed.

Q. You feel that you did that?
A. I feel that I did that.
Q. But you don’t feel that you would have seen 

30 this notation at the bottom there in ink ?
A. No, because I never read it.
Q. It is rather striking, isn’t it, and different 

from anything on the page ?
A. That is true.
Q. Was in different penmanship?
A. True.
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Q. Stands out pretty well from the face of the 
paper, doesn’t it?

A. Yes.
Q. Bnt yon are quite sure you didn’t see that?
A. Yes.
Q. But immediately opposite that you saw the 

names of the Lippincotts, signatures of the Lippin- 
cotts, immediately opposite this interlineation?

A. I can’t say that I examined them in detail to 
particularly note that. 10

Q. Well, you were interested to know whether the 
document was a complete document when it came 
to you, weren’t you?

A. That is true.
Q. And as you say you turned to the last page to 

see if it had been signed ?
A. True.
Q. And you wanted to see if it had been properly 

signed ?
A. W ell------ 20
Q. Well, you wanted to know that all the people 

who were parties of the first part had signed it, 
didn’t you?

A. Yes.
Q. And you noted that?
A. Will you permit a question? Properly signed?
Q. Well, signed; leave out the word properly.
A. Of course, this notation might go as a part of 

a witness. Not being of a legal mind we wouldn’t 
interpret it correct or incorrect. - 30

Q. Well, that*is after you read it. You couldn’t 
very well interpret it before you read it, could you ?

A. No, we had seen it, after I had particularly 
noted it. My feeling in the matter is this, Mr. 
Stockwell: that seeing that there wouldn’t attract 
undue attention as far as I am concerned because
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that is in the line where the witnesses are and the 
signatures. If that had been inserted in here it 
probably would not have attracted my attention as 
far as I was concerned, personally; but over there 
we took it as a part of the witness and the signa-
tures.

Q. Now, are you willing to say that you didn’t 
see that notation above the signature of Bitting, 
witness?

^  A. I didn’t until it was drawn—I think in reading 
over these papers in our attorney’s office I picked 
up something more in the body of the agreement as 
I read along, that I recall, that was not in there at 
the time I signed the papers. In other words, it 
had been injected in between the lines, if I am not 
mistaken, yes.

Q. As a matter of fact, Mr. Wonfor, at the time 
you executed the paper did you know who was to 

„n. be the mortgagee in that mortgage ?
A. I can’t say that I could answer that question.
Q. You don’t know whether it is Laura Evans or 

Tom Jones was party of the first part or not? You 
were not interested in that, were you ?

Mr. Wendkos; I object to that, if your Honor 
please. The paper speaks for itself.

The Court: Yes, he was just asked now if he 
30 was interested. I will allow that question.

(Objection noted for plaintiffs as ground of ap-
peal.)

A. I was interested? Is that your question?
Q. That is the question. You were interested in
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who was the mortgagee in that mortgage which was 
to be given back to yon?

A. I should have been.
Q. I didn’t ask yon that.
A. I feel that I must answer that question again 

as I did in qualifying another question. If you are 
dealing with someone whom you have confidence in 
as a salesman or a house that they are representing 
you put your confidence in that person, feeling that 
the transaction is going to be true and clear and 10 
aboveboard on any matters of fraud or what not.

Q. But so far as you were concerned did it make 
any difference to you whether in this particular 
paper which I am showing you here—this is the 
Lippincott agreement—whether the mortgage was 
made payable to William J. Lippincott or whether 
it was made payable to the three or four people— 
to the three people who were parties of the first 
part there?

A. Well, I would on ly ------  ^

The Court: Just a moment. Now, if this ques-
tion is directed to a time subsequent to the time of 
the signing of the paper by Mr. Wonfor I think it 
is objectionable. I won’t put it that way; I mean if 
it is directed to a time when he was signing a paper 
then I think it is objectionable, because the paper 
does speak for itself; but any time after that I 
think it would be entirely competent. *

Mr. Stockwell: I will address myself to a later 
period, your Honor.

Q. And so far as you were concerned did you care, 
after you had actually signed the paper, whether 
it would be changed or altered to make the mort-
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gage payable to one of tbe three grantors or to the 
three grantors?

Mr. Wendkos: I object to that, if yonr Honor 
please, for this reason: that any alteration in a 
contract, of course, according to law, vitiates it. 
Now, whether or not the persons considered the 
change material or not does not enter into the ques-
tion at all. I think the Court of Errors in this par- 

 ̂ ticular case has definitely ruled that materiality of 
an alteration has no concern with the alteration at 
all. Now, whether or not one cares whether another 
name is in there or another person is mortgagee 
rather than the contractor or vendor is of no con-
cern so long as the alteration has been made, whether 
it be of a material or immaterial part. In the open-
ing Mr. Stockwell has already stated there were 
some family differences, and I think it is certainly 

2q material whether the mortgage was to be made to 
u them or to some other person. I object to that line 

of questions.

The Court: I think it is only material as bearing 
upon the defense that there was an assent or acquies-
cence in the change. That is the reason I ruled that 
the question ought not to be directed to his state 
of mind at the time the proposal was made and 
when he signed, because there the proposal was put 
in writing and signed by the parties, and it didn’t 
make any difference what mental reservation he had 
or what interest there was. But one of the de-
fenses was that there was a consent or acquiescence 
in this change. Therefore, I think the state of mind 
is to be considered upon that question only.

Mr. Wendkos: I know, but, if your Honor please,
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in those matters covered by the Statute of Frauds, 
particularly any contract relating to an interest in 
real estate, is divorced entirely from the state of 
mind unless it can be shown that after the altera-
tion had been made that there was an acquiescence, 
not by a state of mind but by a writing or memor-
andum signed by the parties to be charged. These 
plaintiffs cannot be charged with the acquiescence 
or adoption of this particular contract or instru- 
ment, whatever you wish to call it. ^

Mr. Stockwell: Mr. Wendkos has set up in his 
complaint a proposal, as he calls it, not on an in-
strument within the Statute of Frauds at all; and 
on his own theory his argument has no application 
whatever.

The Court: I understood that it was the theory 
of the plaintiffs that it amounted only to a pro- on 
posal.

Mr. Stockwell: That is his theory.

The Court: That because the proposal was not 
accepted in the terms in which it was submitted that 
they were relieved. I adhere to the view that I have 
taken, Mr. Wendkos.

Mr. Wendkos: May I have an exception1!

The Court: Yes.

(Objection noted for plaintiffs as ground of ap-
peal.)

Q. Do you understand the question now!
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(Question repeated as follows: “ And so far as 
you were concerned did you care, after you had 
actually signed the paper, whether it would he 
changed or altered to make the mortgage payable 
to one of the three grantors or to the three 
grantors?” )

A. Yes, I would object.
1Q Q. Why?

A. If we had entered into an agreement with you 
to sell me a certain article at a certain price and I 
feel that you are an owner and somebody else comes 
along and wants me to pay him the money, why, 
naturally I am going to question it.

Q. Well, then, Mr. Wonfor, why did you put in 
this so-called proposal of yours a clause which 
reads: ‘ ‘ This agreement shall extend to and be bind-
ing upon the heirs, executors, administrators, suc-

2Q cessors and assigns of the parties hereto?”

Mr. Wendkos: There is no evidence here yet of 
any assignment of this paper. There is no evidence 
here so far that there was any assignment of the 
rights under these papers.

The Court: Well, is there any objection to the 
question?

30 Mr. Wendkos : Certainly there is an objection 
to. the question.

The Court: Well, state it then, Mr. Wendkos.

Mr. Wendkos: I believe the question was whether 
or not Mr. Wonfor had in his proposal the follow-
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inglanguage: “ Heirs, executors, administrators and 
assigns. ’ 9

Mr. Wendkos: Well, now again I say that that

The Court: I sustain the objection.

(Objection noted for defendants as ground of ap-
peal.)

Mr. Stockwell: That is all.

Re-direct examination.

By Mr. Wendkos:

Q. Would it have been objectionable to you, per-
sonally, if you would have found that Mr. Wilson 
was to be a mortgagee?

A. Yes, sir.
Q. Did you, personally, ask for any extensions un-

der these papers?
A. No, sir.
Q. Did you join in any requests for extensions?
A. No.

Mr. Wendkos: That is all.

Re-cross examination.

By Mr. Stockwell:

Q. Did you in that respect, as in the other re-
spects, look to Mr. Warner to do what was proper 

' to be done for you?
A. Will you frame that again?
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. Mr. Wendkos: I think this question is entirely 
too general. It should relate specifically to what he 
wanted Mr. Warner to do for him especially, and in 
view of your Honor’s ruling with respect to the 
adoption of the change.

Mr. Stockwell: But Mr. Wonfor’s statement here-
tofore and his explanation was that he expected Mr. 

j q  Warner to do whatever was necessary.

The Court: You will have to ask him what was 
necessary.

(Question repeated as follows: “ Did you in that 
respect, as in the other respects, look to Mr. Warner 
to do what was proper to be done for you?” )

The Court: Objection overruled.
20

(Objection noted for plaintiffs as ground of ap-
peal.)

A. As a seller I would naturally expect the office 
handling the matter to present it to us in entirety, 
without any mistakes or reservations. I withdraw 
the word reservations.

Q. As a seller are you referring to yourself?
A. I was referring to Mr. Warner’s office. My 

30 interpretation of your question is that I would look 
to Mr. Warner’s office to protect our interest. Is 
that your interpretation ?

Q. Mr. Warner being one of the four buyers?
A. You wouldn’t take that stand in the matter, 

you wouldn’t feel that way in the matter, no; not as 
a buyer but as a seller.
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Q. Well, you are not a seller, you are a buyer, 
aren’t you?

A. I am a buyer, yes, but Mr. Warner’s office was 
the sellers.

Q. Well, what was Mr. Warner?
A. Well, Warner, personally, was a buyer but Mr. 

Warner’s office was a seller.
Q. Well, who is« Mr. Warner’s office?
A. Mr. Bitting is the representative.
Q. Well, then you divide Mr. Warner into two ™ 

parts, Mr. Warner as the seller and Mr. Warner as 
the buyer?

A. I would say yes, in this particular case.

Mr. Sitockwell: That is all.

Mr. Wendkos: That is all.

20
Jo h n  S. W arn er , sworn for plaintiffs.

Direct examination.

By Mr. Wendkos:

Q. Do you have those papers before you, Mr. 
Warner, the Lippincott and Evans matter? Will 
you look at them and tell me whether you signed 
those papers? 30

A. Yes, sir.
Q. Who signed first?
A. I couldn’t say. I signed them last.
Q. You were one of the purchasers, were you not?
A. Yes.
Q. You signed it last?
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A. I signed last.
Q. As one of the purchasers !
A. Purchasers.
Q. Did the names of the sellers appear on the 

contract at the time that you signed!
A. Not at the time; no, sir.
Q. At the time that you signed those papers did 

there appear a notation over the names of the wit-
nesses, over the signatures!

10 A. No, sir.
Q. In the one case the words “ Laura Evans, one 

o f”  inserted between lines—whatever they may be 
—and in the other case the words “ William J. Lip-
pincott, one o f”  inserted1 between the lines men-
tioned there! Did those notations appear on the 
papers when you signed them !

A. They did not.
Q. Do you remember when you signed those 

papers !
20 A. Not exactly the date; no, sir.

Q. Well, about when with respect to the date of 
the paper!

A. Well, it is around the middle of December.
Q. Did you present the money or the checks at 

the same time these papers were submitted to the 
office of John 0. Wilson, executed by the buyers!

A. Well, at the time we received our deposit with 
the understanding that there was to be one agree-
ment—there were two agreements prepared and

30 there was a delay of some time waiting for the othei* 
set of agreements ; and upon receiving the agree-
ments on the two pieces of property is at the time 
when the check was paid to Mr. Wilson’s office.

Q. Well, I mean this: let’s take the Lippincott 
paper first. As I understand you to say, the pur-
chasers signed first; is that true!

A. Yes, sir.
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Q. And yon were the last of the purchasers to 
sign ?

A. Yes, sir.
Q. And the signatures of the sellers had not yet 

appeared there?
A. No, sir.
Q. And there were no notations on there?
A. No, sir.
Q. And no interlineations?
A. No, sir. H)
'Q. Now, after you signed them did you take them 

personally over to the office of Mr. Wilson?
A. I did not.
Q. Well, did you accompany anybody who did 

take them?
A. I did.
Q. Who took them there?
A. Mr. Bitting.
Q. And did you have the checks with you at the 

time ? 20
A. I did.
Q. For the Lippincott paper?
A. For the complete transaction.
Q. Well, you mean the first deposit?
A. Yes.
Q. That is, for the whole farm you had your 

checks ?
A. That is right.
Q. And you left them there in the office of Mr. 

Wilson? ™
A. I did.
Q. And did you get back any of the agreements?
A. Not at that time.
Q. Now, how long was it after that that you got 

hack any of these papers?
A. I would judge about three weeks.
Q. And which papers did you get?
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A. May I—pardon me. I misunderstood your 
question.

Q. I asked you in the first place, after you de-
posited the checks as a deposit on the whole trans-
action, including both farms, when after that did 
you get any of the papers executed by the sellers?

A. The one set of agreements came hack very 
shortly after our payment.

Q. Which was that?
10 A. It was the Lippincott. The second lot didn’t 

come hack for quite some time. I would say that 
was about three weeks.

Q. Sure it wasn’t any longer than three weeks?
A. Well, I would say three weeks. It was quite 

some time, I know.
Q. Well, did they come back in the same month 

of December?
A. No, they came back sometime in January.
Q. Now, for whom were you acting in this trans-

20 action?
A. The sellers of the property.
Q. Who were they?
A. The Lippincotts and the Evans.
Q. Was the notation appearing on those papers 

above the signatures of the witnesses, was that 
called to your attention immediately upon the re-
turn thereof to you?

A. It was not.
Q. Did you get them from the office of Mr. Wil-

30 son?
A. I did not.
Q. Who did get them?
A. Mr. Bitting.
Q. And did he give them to you?
A. He did.
Q. All of them?
A. The ones that belonged to me.
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Q. When yon say the ones that belonged to you 
now, what do yon mean?

A. Well, gave them all to me for signing, then 
I retained my own copy.

Q. I mean after they had been taken back from 
the office of Mr. Wilson, after the sellers had 
signed, did he deliver all of the fully executed papers 
to you?

A. He did.
Q. To you personally? 10
A. Yes.
Q. All of them?
A. Yes.
Q. How many?
A. There were to my knowledge four, one for 

each of us; that is, eight in all.
Q. Eight in all?
A. I believe so.
Q. And you had physical possession of all the 

eight of them? 20
A. We did; I did.

Mr. Stockwell: This is Mr. Wendkos’ own wit-
ness.

Mr. Wendkos: Well, he said, “ We did.”

-Q. Did you see them?
A. I did.
Q. Did you examine them carefully? 30
A. I did.
Q. Did you see any of the notations appearing 

that I call your attention to now?
A. I did not.
Q. And after you got them, what did you do with 

them?
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A. Signed them and returned all the copies hut 
the one that I kept for my own personal holding 
to Mr. Bitting.

Q. I don’t understand you, Mr. Warner, I am 
sorry. I understood you to say that you were the 
last of the purchasers to sign?

A. Yes, sir.
Q. Am I right?
A. Yes, sir.

10 Q. And then, after the purchasers had signed 
these agreements, or papers, as I call them, they 
were sent over to the office of Mr. Wilson; is that 
true?

A. That is correct.
Q. And they were in the possession of Mr. Wil-

son’s office for quite some time?
A. That is correct.
Q. Now, after they were returned to you fully 

executed by the sellers, did you sign them again?
20 A. No, sir.

Q. Well, what did you do?
A. I received my copy for myself. That is all I 

received.
Q. Well now, which is correct, whether you re-

ceived eight or one?
A. Well, I don’t understand your remarks. In 

the first place, I only received my one.
Q. Who gave it to you?
A. Mr. Bitting.

2 q  Q. D o  you know what happened to the rest o f  
them?

A. Why, to my knowledge, they were delivered 
to the other three parties.

Q. And how did you know, to your knowledge?
A. Well, I instructed Mr. Bitting to deliver them.
Q. Beg pardon.
A. I instructed Mr. Bitting to deliver them.
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Q. But you don’t know whether they were actu-
ally delivered?

A. No, sir.
Q. Did you hear Mr. Bitting testify that it was 

left to you to deliver Mr. W onfor’s copies?
A. I did.
Q. Now, is that correct?
A. Mr. W onfor’s copy I do know was the last 

one to be delivered, and that was in the office some 
time, and I had left instructions for it to be de- JO 
livered. Whether it was delivered in person or by 
mail I couldn’t say-

Q. I see.
A. But I didn’t personally deliver it.
Q. You didn’t? '
A. No, sir.
Q. When was your attention for the first time 

called to the notations and the interlineations in 
those papers?

A. It was quite some time after they were in my 20 
possession.

Q. Well, now, how long after that?
A. Oh, probably a couple months.
Q. You say that it was a couple months after 

this agreement came to your possession?
A. I would say so, yes.
Q. And who called it to your attention?
A. Mr. Bitting.
Q. And for whom was Mr. Bitting acting?
A. He was acting for the sellers. - q
Qi. And for whom were you acting?
A. I was acting for the sellers.
Q. Did you notify any of the other buyers of the 

presence of that interlineation or notation?
A. I did not; no, sir.
Q. Do you know whether Mr. Bitting had actually
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called the attention of the other buyers to these 
notations and interlineations?

A. We had a conversation------
Q. I mean do you know whether Mr. Bitting did 

call the attention of the other buyers to these nota-
tions and interlineations? Do you know that?

A. No, I don’t know it.
Q. Did the buyers themselves tell you about this 

notation?
10 A. They did not.

Q. Or the interlineations?
A, They did not.
Q. Now, did you personally ask for any exten-

sion for the time of settlement under these instru-
ments? Please answer responsively. I am making 
these questions as clear as I know how. Did you 
personally ask the sellers or Mr. Wilson or Mr. Lip- 
pincott or Mrs. Evans or anyone in Mr. Wilson’s 
office for an extension of time of settlement?

20 A. No, sir.
Q. Did you instruct anyone to ask for an exten-

sion of time of settlement of Mr. Lippincott, Mrs. 
Evans or Mr. Wilson or anyone in his office?

A. No, sir.
Q. Now, would it have made any difference to 

you who the mortgagee would have been if it were 
called to your attention after the execution, after 
the signing of these papers?

A. It would.
2Q Q. By that I mean if the name of the mortgagee 

were changed in the papers after you had signed 
them, without your knowledge, would it have made 
any difference to you?

A. It would.
Q. Have you any reason for making that state-

ment ?
A. Well, in the event of a mortgage being given
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I should have naturally wanted to know who my 
mortgage was being given to, in regards to pay-
ment of any interest.

Q. Let me ask you this: did you have a signed 
authority, signed by Mr. Lippincott or Mrs. Evans, 
directed to you, to sell their farm for them?

Mr. Stockwell: I object, unless the writing is 
produced.

10
Mr. Wendkos: Well, I want to find out whether 

there is one first.

The Court: Objection overruled.
Q. Did you have a signed authority, what we call 

a listing, a signed listing?
A. I did not.
Q. Did you attempt to get one?
A. We did.
Q. What was the reason that you had not sue- 20 

ceeded? Why hadn’t you succeeded?
A. Mr. Lippincott advised that he was agreeable 

to the selling of property, but that Mr. Wilson rep-
resented him, and the negotiations should be taken 
to Mr. Wilson’s office, which was verified by Mr. 
Wilson.

Q. Now, how was the land known in your office, 
as two separate properties or as a single?

A. No, as the Lippincott farm.
Q'. Did you ever speak to Mr. Lippincott? 30
A. I did.
Q. On what occasion?
A. I was taken down by an agent who had re-

ceived the information in regards to the sale of the 
property, and I went to meet Mr. Lippincott and go 
over the property.
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Q. And at that time he told you what?
A. That the property was for sale, less the dwell-

ing and the dwelling on the crossroads—facing on 
the crossroads.

Q. Did he say anything about the acreage?
* A. Well, 186 acres more or less.

Q. Did he tell you it was one or two farms?
A. I knew it as the Lippincott farm.
Q. Well, I am asking you did he tell you? Did 

10 he tell you there was one or two farms?
A. One farm.
Q. One farm?
A. We worked on it all the way through as one 

farm.
Q. Did the name of Mrs. Evans ever appear be-

fore until the preparation of these papers?
A. No.
Q. You never knew Mrs. Evans?
A. I never knew her, never met her.

20 . „
Mr. Wendkos: That is all.

Cross-examination.

By Mr. Stockwell : *

30

Q. You are in the real estate business in Camden, 
Mr. Warner?

A. Yes, sir.
Q. I have given notice to produce sundry papers, 

letters and so forth. Will you kindly produce those, 
Mr. Warner? I also served a subpoena duces tecum 
on Mr. Warner here to produce sundry papers and 
documents. Have you the papers named in this 
notice ?

A. I have, sir. What do you want? (Produces 
papers.)
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Q. Are they in chronological order?
A. I believe they are.
Q. Yon are the John Warner named in these two 

agreements as one of the purchasers?
A. Yes, sir.
Q. You obtained, at or about the time the papers 

were signed, an agreement that you should have the 
commission On the sale; is that correct?

A. Yes.
Q. And that agreement was to be what percentage 10 

of the price?
A. Five per cent, I believe.
Q. And what part of that commission was paid 

at the time the papers were executed?
A. There was no commission paid. There was a 

credit of ten per cent credited on the payment when 
the other checks was turned in on the agreement.

Q. Ten per cent on what?
A. Ten per cent of the purchase price of the total 

farm was paid down and we received our interest. 20
Q. And you were to get, according to the terms 

of your commission agreement that you signed at 
the time the papers were signed or about that time, 
what per cent of the total commission?

A. As I recall, ten per cent.
Q. I want to show you a carbon copy of a letter 

dated December 15, 1925, addressed by William J. 
Lippincott to Mr. John S. Warner.

(Mr. Wendkos examines letter.)

Mr. Wendkos: All right.

Q. Did you receive the original of that letter?
A. I did.
Q. That is your signature at the bottom, isn’t it?
A. Yes, sir.

\
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Mr. Stockwell: I ask that this he marked for 
identification.

(Letter marked Exhibit B for identification.)

The Court: What is the date?

Mr. Stockwell: December 15, 1925.*

10 Q. And by that paper and at the time referred 
to you received either in cash or by credit the sum 
of $2,125 on account of your commission?

Mr. Wendkos: The paper speaks for itself.

A. The credit on the agreement.
Q. Credit to whom?
A. Credit to me on the agreement; no cash was 

turned over.
20 Q. Did you at the time the papers were delivered 

by you or by Bitting in your presence to Wilson’s 
office, deliver checks on account of the purchase 
price ?

A. We did.
Q. Were those checks drawn by you?
A. They were.

Mr. Wendkos: If your Honor please, I think this 
line of testimony is entirely covered by the stipula-

30 tion. There is no denial.

The Court: Stipulation of what?

Mr. Wendkos: We stipulated on the opening at 
the beginning of the trial that you did not deny 
definitely stating that you received the money.
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Mr. Stockwell: Certainly we received that 
money.

Mr. Wendkos: What is the use of going over it 
again?

Mr. Stockwell: I am not; I am going to show 
who paid the check.

Mr. Wendkos: It is not material. 10

Mr. Stockwell: I consider it very material on 
the question of agency, authority.

Mr. Wendkos: Well, I can’t conceive of it having 
any materiality in view of the admission that they 
received the money.

Mr. Stockwell : It makes no difference whether 
they received the money or not. I take it that I 20 
have the right, if your Honor please, to bring out 
all the facts and circumstances touching this trans-
action which will throw any light on the question 
of agency as between Mr. Warner and the other 
people under the agreements and as between Mr. 
Warner and Mr. Bitting and as to Wilson’s office 
and all four of these parties.

The Court: Is it your idea that this letter or 
this line of examination has a bearing upon the ~q  
question of agency?

Mr. Stockwell: I do; yes, sir. I ask it for that 
purpose alone.

The Court: On that theory I think it is ad-
missible.
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Mr. Wendkos: Is that letter introduced in evi-
dence f

Mr." Stockwell: No, it is marked for identifica-
tion. I think I have no right to offer it yet.

Mr. Wendkos: I am willing to have it offered.

Mr. Stockwell: I offer it in evidence.
10

(Paper marked Exhibit Dl.)

(Question repeated as follows: Were those 
checks drawn by you?)

Mr. Wendkos: I object. If this line of examina-
tion is on the question of agency only, the letter 
certainly does speak for itself, and all the matters 
of relationship between the parties are certainly 

20 set out in that letter.

Mr. Stockwell: The letter says nothing as to the 
source of the money and who deposited it.

Mr. Wendkos: Therefore, I certainly object to 
the line of testimony. If it is only agency he wants 
to establish, then this letter establishes it better 
than oral testimony can. It speaks for itself. And 
if you are going to show the source of the money 

20 I can’t see where this is material, in view of the 
admissions.

Mr. Stockwell: The avenue through which the 
money reached the sellers.

The Court: I suppose where it came from and
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to whom it was entrusted for the purpose of com-
pleting the settlement—or not the settlement, but 
the agreement—well, I think it is material.

(Objection noted for plaintiffs as ground of 
appeal.)

Q. Now, will you answer that question?

(Question repeated as follows: Were those 10 
checks drawn by you?)

>

A. The original check to Mr. Wilson was drawn 
by me.

Q. Wasn’t one of those checks drawn by you on 
the Broadway Merchants Trust Company of Cam-
den against your own account, J. S. Warner, in the 
sum of $6,375, dated December 23, 1925?

A. It was.
Q. That is made payable to W. J. Lippincott, is 20 

it not?
A. I believe so.
Q. And wasn’t the other check drawn on your 

private account on the First National State Bank 
of Camden by you in the sum of $4,599.38?

A. That is correct.
Q. That is February 2, 1926?
A. As near as I can recall the date.

The Court: What was the date of the first one? 30

Mr. Stockwell: December 23, 1925.

Q. I also wish to show you a copy of a letter 
dated December 15, 1925, signed Laura Evans, and 
addressed to you.
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Mr. Wendkos: All right. That may go in. '

Q. I think you had better see it. Mr. Wendkos 
says I can put it in. I assume, however, you will 
admit that you received the letter, the original of 
it?

A. Yes, sir. *

j q  (Letter marked Exhibit D2.)

Q. And according to that paper, that is, Exhibit 
D2, which is marked, you were to receive or did 
receive $1,602.62 on account of your commission 
on that contract?

A. By credit in our agreements. In that case 
there was no money paid for it.

Q. But you paid money, as you told us, through 
two checks?

2q  A. Yes, sir.
Q. Which constituted deposits on account of the 

purchase price; is that correct?
A. That is correct.
Q. And those checks which I have mentioned to 

you, how did you give them, on your private bank 
account? They were for .sums due less the com-
mission which you were deducting; is that correct?

A. Correct.
Q. So that if you might have given your check 

for the entire amount and received back a check 
for the commission or part of the commission it 
would have amounted to the same thing, would it 
not?

A. But we didn’t receive any checks for com-
mission.

Q. No, you took a credit?
A. Took a credit.
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Q. And deducted the amount of that commission 
from the check which you turned over, in the checks 
which you turned over to Wilson’s office?

A. In answer to your question, Mr. Stockwell, I 
received three checks from the purchasers.

Q. I didn’t ask you anything about that. I am 
asking you what you did in the payment of those 
moneys, and I ask you whether or not the amounts 
of the checks which you gave to Wilson, Wilson’s 
office, for the account of these sellers, were not the 
amounts to be paid on account according to the 
agreements, less the share of commission you were 
to have.

A. Correct.
Q. Did you pay back any of that commission to 

the sellers?
A. No, sir.
Q. Was Mr. Bitting an employee of yours?
A- Ha was.
Q. In your real estate office? 20
A. Yes, sir.
Q. The people who constituted the purchasers 

here, to your knowledge did they communicate with 
the sellers except through your office?

A. Not to my knowledge.
Q. Those communications went through your 

office, did they not?
A. That is correct.
Q. And isn’t it true that you obtained for them 

extensions from the sellers of the time to make set- 4** 
tlement under the contract? v

A. Mr. Bitting did, through my office. Mr. Bit-
ting —

Q. Mr. Bitting did it for you, did he not?
A. Did it for me.
Q. You wanted those extensions, didn’t you?
A. Well, I felt that we was duly entitled to them.
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Q. And you asked for them and you got them; 
is that correct?

A. That is correct.
Q. So that, whereas the time for settlement under 

the contracts was early in August—I think August 
3rd—the time to which these agreements were ex-
tended as to settlement was the 18th of October?

A. October.
Q. Is that correct?

10 A. Correct.
Q. 1926; is that correct?
A. That is correct.
Q. Now, I show you a letter of February—a copy 

of February 25, 1926, addressed by John 0. Wilson 
or W. R. Stanert, in his office, to you, and ask you 
if you received the original of that letter?

Mr. Wendkos: I object to the introduction of 
that letter, if your Honor please. Mr. Warner,

20 please don’t read that letter. I object to the intro-
duction of this letter on the ground that this is a 
communication between principal and agent and 
intended only for the eyes of the agent, under the 
authority of Stangel v. Sargent, 74 Equity, page 
20.

The Court: Let me see the authority too—That 
is supposed to be from whom?

30 Mr. Stockwell : Supposed to be from the attorney 
for the sellers.

Mr. Wendkos: They have established the appoint-
ment of the agency, the making of the agency auth-
ority, and now, subsequent to the date of December 
15th, this letter is attempted to be introduced. On
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the authority of this case, Stangel v. Sargent, 74 
Equity, page 20, “ No communication made by the 
seller to his agent is intended to be for the buyer 
until contents be communicated to the buyers, and 
is not a communication which is to bind them in 
the transaction. ’ ’

The Court: That seems to be pretty clear on it, 
but how does that affect the situation here?

Mr. Wendkos: Well, whatever transpired------

The Court: Is it offered for the purpose of 
showing an agency?

Mr. Stockwell: Not for the purpose of showing 
an agency between Warner and the sellers, an agency 
between Warner and—not merely an agency but 
what actually happened between these parties. War-
ner was one of the purchasers himself. Warner is 
also, as we say, an agent for all the purchasers, all 
communications in which the purchasers ------

Mr. Wendkos: That is not the evidence.

Mr. Stockwell: It is going right in here now.

Mr. Wendkos: The evidence all up to date is that 
he is the agent for the sellers, but there is no tes-
timony here that he is the agent for the buyers.

Mr. Stockwell: That is what we are proceeding 
to prove, your Honor.

Mr. Wendkos: That may be true; you haven’t 
done it yet.
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The Court: Will you state the purpose of this 
letter?

Mr. Stockwell: In other words, your Honor, I 
have here a series of letters running from the 
attorney for the sellers to Warner, one of the 
buyers, and who, according to the testimony so 
far, also was the committee through whom all 
the information went from the sellers to the 

10 buyers; a series of communications which will 
show extensions of time obtained, extensions of time 
granted, and other letters which are most interest-
ing here, showing in the end, as we say, an absolute 
forfeiture on behalf of the sellers of all rights in 
this deposit money. In other words, it is perfectly 
possible, even as a layman, Mr. Wonfor said, for a 
real estate man to be in on both ends of the trans-
action, and that is the way he regarded this and 
that is certainly what happened. For the purpose 

20 of collecting the commission only, Mr. Warner can 
be said to have been the agent of the sellers ; but for 
all other purposes he was the agent of the buyers, 
and through him, for the benefit of the buyers, went 
all these communications both to and from; and 
there was no communication went to the buyers 
direct or from the buyers direct except through 
Warner.

Mr. Wendkos: If your Honor please, I think it 
is quite clear what these letters state. These let- 

u ters don’t simply state that “ You are agent for the 
purpose of collecting the commission, for collecting 
any consideration for your service in consummating 
the sale of my farm.”  That is what he was the 
agent for.

Mr. Stockwell: This letter is sent, according to 
its face, right at the time they got the credit.
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Mr. Wendkos: Exactly, but the reason for this 
letter is for the approval of the authority, and you 
know, in order to collect a commission, there must 
be an authority given, and that is the authority 
given to Warner for the sale, acting as agent for 
the owners of these particular properties for the 
sale thereof. Now, any future communications be-
tween him and his agent is for themselves only.

The Court: Objection overruled. 10

(Objection noted for plaintiffs as ground of 
appeal.)

(Question repeated as follows: Now I show you 
a letter of February—copy of February 26, 1926, 
addressed by John 0. Wilson or W. R. Stanert, in 
his office, to you, and ask you if you received the 
original of that letter.)

20
A. Original of this letter?
Q. Yes.
A. I don’t recall this letter.
Q. Then you say you didn’t receive it?
A. I don’t recall receiving it.

Mr. Stockwell: I ask that it be marked for identi-
fication.

(Letter marked Exhibit C for identification.)

Q. Now I show you a letter of February 19th, 
signed “ John 0. Wilson, attorney for Laura 
Evans;”  that is produced by Mr. Wendkos, your 
attorney, so I assume you will you say received 
that. That is the original.

A. Correct.
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Mr. Stockwell: I offer it in evidence.

Mr. Wendkos: I object to the introduction of any 
of these letters in evidence.

Mr. Stockwell: Shall I then hold these until I 
put them in as part of my defense ?

The Court: It had better be marked for identifi- 
10 cation.

(Letter marked Exhibit D for identification.) 

(Adjourned till January 28, 1930, at 10.00 A. M.)
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Mt. Holly, N. J., January 28, 1930.

(Trial of the cause resumed at 10.00 A. M.)

J o h n  S. W a r n e r , resumed.

Mr. Stockwell: I want to call for the production 
of a letter signed “ John 0. Wilson’ ’ to John R. 
Warner, dated February 19, 1926.

(Letter produced.)

Mr. Stockwell: Do you object to this being of-
fered in evidence1?

Mr. Wendkos: Oh, yes. I object on the ground 
that these communications are between principal 
and agent and intended for their eyes only.

The Court: Objection overruled. The point is 
that you are not objecting to it being offered at this 
time, but you are objecting to its relevancy and 
competency ?

Mr. Wendkos: Relevancy and competency.

The Court: Do you wish to offer it?

Mr. Stockwell: Yes, I offer it.

(Objection noted for plaintiffs as ground of ap-
peal.)

10

20

30
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(Letter marked Exhibit D3.)

Mr. Stockwell: I call for the production of a 
letter signed John 0. Wilson, addressed to John S. 
Warner, dated June 1, 1926.

Mr. Wendkos: No, I haven’t any such letter.

Mr. Stockwell: Have you a letter signed William 
10 J. Lippincott, addressed to William H. Windolph, 

dated May 27, 1926?

Mr. Wendkos: No.

Q. I want to show you a letter copy dated June 
1, 1926, addressed to John S. Warner, and ask you 
if you received the original of that letter?

Mr. Wendkos: The same objection is made to 
20 the introduction of this letter as to relevancy, and 

that it is a communication between principal and 
agent, solely for their consideration.

The Court: Well, he simply asks now if he re-
ceived the original of which this is purported to be 
a copy.

A. I don’t recall receiving the letter.
Q. Was not such copy which I now show you, 

30 which is dated May 27, 1926, addressed to William 
H. Windolph, was not that received by your office 
in the letter from John 0. Wilson?

Mr. Wendkos: I object to that, whether it was 
received at his office. I object to this examination 
unless it can be shown that Mr. Warner, the wit-
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ness, himself actually received this Ietetr. The let-
ter is addressed to William H. Windolph.

The Court:, That is the question, I suppose, 
whether he received it.

A. No, I don’t recall receiving this letter.

(Letter marked Exhibit E for identification.)
10

Q. Mr. Warner, you did, however, receive an ex-
tension of time of forty-five d ays------

Mr. Wendkos: Objected to.

Mr. Stockwell: May I finish my question?

Mr. Wendkos: I thought you were through.

Q. ------  forty-five days from the date called for 2q
settlement under the agreement?

Mr. Wendkos: Objected to as being oral testi-
mony varying the terms of a written contract.

Mr. Stockwell: What is the contract?

Mr. Wendkos: Well, or whatever it may be, the 
written instrument, as I call it, sets forth certain 
terms, and the defendants claim to have entered 30 
into a contract, according to his defense, and the 
terms of which are set forth in the writing. Of. 
course, we claim that there was no contract, but 
nevertheless there is a paper writing setting forth 
certain terms and conditions. Now he is asking 
this witness whether he had received an extension,
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without putting in evidence any written statement 
that the extension had been made, signed by the 
parties to the cause. I can’t see how this would 
affect any written instrument. That is so funda-
mental.

Mr. Stockwell: If your Honor please, as I under-
stand the plaintiff’s case, he claims that the pro-
posal to buy these properties, or proposals, were 

JO made in writing to my clients; that he paid at the 
time, or that they paid at the time the proposals 
were submitted, certain sums of money on account 
of those proposals; that, as he claims, we refused 
to accept the proposals and retained the purchase 
money. Now, my theory of the case on this point 
is, of course, that the agency of Warner for the 
other three purchasers is material. Warner was 
not only an agent for the other three, on the theory 
that he was a real estate agent acting for the three, 

2Q but he was one of four joint adventurers, and acting 
for the four, his word would go as of the four. So 
far, it is shown from the mouths of their own wit-
nesses all of the communications went from Mr. 
Warner’s office in the name of Warner; we pro-
pose to show that not only did these people know 
of what they claim is an alteration in the proposal, 
but that even after they knew of that so-called alter-
ation they asked for and obtained extensions of 
time in which to make settlement; that they did 
it on two occasions and this was the first one of 

^  which I am speaking now, which extends the time 
to appear to forty-five days, which would bring it 
up to sometime in September; and then there is a 
later one which brought it on down to October 8th, 
and that was followed by a letter to all of the par-
ties, which letter they have already produced here, 
showing------
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The Court: Do you claim that these alleged ex-
tensions were arranged in writing?

Mr. Stockwell: I claim that they were granted 
in writing.

The Court: In writing?

Mr. Stockwell: Yes, and that they were asked 
for only by Mr. Warner. 10

The Court: Well, then, assuming, Mr. Wendkos, 
that your point is well taken, doesn’t that answer 
it?

Mr. Wendkos: No, for this reason, if your Honor 
please: I think there are two things wrong in Mr. 
Stockwell’s premise. In the first place, there has 
been absolutely no proof of any agency on the part 
of Mr. Warner to bind the other three buyers in 20 
any respect other than to take the proposal that 
they signed and deliver them to the office of John 
0. Wilson. Secondly, I think that Mr. Stockwell is 
wrong when he states that the extensions or re-
quests for extensions were made after the discovery 
of the interlineations and the notations or altera-
tions. I think it has been very clearly demonstrated 
here, at least Mr. Goldsborough had definitely 
said, “ I didn’t see those alterations until we were 
in the Chancery Court.”  ~q

Mr. Stockwell: Oh, no; he said he knew it in 
the summer of 1926.

(After further argument.)

The Court: Well, this is entirely preliminary,
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it is in yonr case and, of course, it cannot prove 
anything, but he can cross-examine with reference 
to the theory of his case. I overruled the objection.

(Objection noted for plaintiffs as ground of ap-
peal. )

Mr. Wendkos: That exception is based upon the 
theory that there is no writing in evidence now 

10 changing the terms of the written instrument.

The Court: Well, it is not in evidence because 
you object, very properly, because of the witness’ 
statement that he has no knowledge of receiving 
those letters, and only copies are offered.

(Question repeated as follows: Mr. Warner, you 
did, however, receive an extension of time of forty- 
five days from the date called for settlement in the 

20 agreement?)

A. I, personally, didn’t receive that.
Q. Well, who did?
A. Mr. Bitting.
Q. Well, who is Bitting?
A. Mr. Bitting was my salesman acting in the 

transaction all the way through. Mr. Bitting sold 
me.

Q. He did what?
30 A. Mr. Bitting sold me my interest; Mr. Bitting 

acted for me all the way through in my transaction.
Q. He sold you?
A. He sold me. I had nothing to do in selling to 

the other three parties.
Q. Then how did it come that you took the com-

mission?
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A. It came to our office. Our office had the listing.
Q. What is your office but you?
A. My office.
Q. Your office is you, isn’t it?
A. Yes.
Q. You took the commission, didn’t you, or credit 

for it?
A. Yes.
Q. And yet you say he sold the ground to you?
A. He sold my interest, yes. 10
Q. Well, you knew an extension of time had been 

granted, didn’t you, for forty-five days?
A. Yes.
Q. Knew about that; isn’t that right?
A. Yes, sir.
Q. And you acted on the assumption that it had 

been granted?
A. Yes.
Q. Now, I want to show you another letter copy 

dated August 31, 1926, addressed to John S. 20 
Warner.

Mr. Stockwell: I call for the production of the 
original of that letter.

Mr. Wendkos: I will see if I have it.

(Examines papers and produces another letter.)

Mr. Stockwell: Now, if your Honor please, the 
letter about which we were talking a moment ago of 
June 1st is produced. I would like to offer that in 
evidence. Is there objection to it being offered now 
when it ought to be offered later?

The Court: The witness ought to have a chance 
to see it.
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(Letter submitted to witness.)

Q. That is produced by your counsel.
A. I don’t recall receiving the letter. You see, 

our transactions was carried through negotiations 
principally by Mr. Bitting.

Q. The letters addressed to you went into your 
letter file, I presume?

A. Our communication was strictly handled by 
10 Mr. Bitting.

Q. Didn’t you turn over your letter file on this 
transaction to Mr. Wendkos for the purpose of that 
trial ?

A. We did.
Q. And wasn’t that letter in that file?
A. It was. I don’t recall seeing that letter before.

Mr. Stockwell : I offer it in evidence unless the 
objection be at this time that it is offered now in- 

20 stead of as part of my own case.

Mr. Wendkos: No, I object to it being intro-
duced in evidence, not only on that ground, but on 
the ground that this is a communication between 
principal and agent, not intended for the other par-
ties to the instrument.

The Court : Perhaps the letter ought to be re-
served, in view of the fact that the witness says 

30 he doesn’t recall receiving it, until proof of its 
mailing. It may be marked for identification.

(Letter marked Exhibit F for identification.)

Mr. Stockwell : I want to call again for the pro-
duction of the letter of May 27, 1926, which was 
enclosed in that letter of June 1st.
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Mr. Wendkos: I see no reference to a letter of 
May 27 here.

Mr. Stockwell: I ask for the production of that 
letter.

Mr. Wendkos: I don’t know what letter he 
means.

Mr. Stockwell: Have you no letter signed by 
him?

Mr. Wendkos: They are all the letters that I 
have. Pick them out.

Q. Do you say that you didn’t receive the letter 
signed by William J. Lippincott, which is stated 
in the letter of June 1st to have been enclosed 
therein ? •

A. I don’t recall receiving any letter from Mr. 
Lippincott.

Q. Didn’t I show you the letter of August 31st? 
I don’t think I did. I show you a letter copy dated 
August 31, 1926, addressed to John S. Warner.

(Letter submitted to Mr. Wendkos.)

Mr. Stockwell: I call for the production of the 
original of that letter.

A. I don’t recall receiving the letter.

Mr. Stockwell: What is the answer to my call?

Mr. Wendkos: For what?

Mr. Stockwell: Letter of August 31st.

10

20

30
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Mr. Wendkos: I haven’t it. The only other let-
ters that I have are dated January 26th, September 
7th, September 14th.

Mr. Stockwell: I ask that this letter be marked 
for identification.

(Letter marked Exhibit G for identification.)

10 Q- I want tò show you a letter copy dated August 
28, 1926, addressed to John S. Warner. Did you 
receive the original of that letter?

A. I don’t recall it.
Q. Do you say you didn’t receive it?
A. I don’t recall receiving that letter.
Q. Do you say you didn’t receive it?
A. I didn’t receive it.
Q. You say you didn’t receive it o r ------
A. I didn’t receive it.

20 Q* What enabled you to say that you didn’t re-
ceive this?

A. I don’t recall receiving the letter due to thè 
fact that the communications, when they came in 
through John 0. Wilson’s office, was handled 
by-my salesman, Mr. Bitting.

Q. The mail addressed to you was opened by Mr. 
Bitting?

A. It was opened by the secretary.
Q. And then you say you didn’t see any of the

2q  correspondence that went from John 0. Wilson to 
you?

A. There may be one or two letters in the early 
part of the transaction, but practically all mail that 
came in during the transaction was handed over 
to Mr. Bitting as it came in from the office.

Q. Well, in any event, you know that you ob-
tained the extension to October 18, 1926, didn’t you ?
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A. I know that there was an extension.
Q. To October 18, 1926; is that correct?
A. Yes, sir.
Q. That was obtained by yon or through yonr 

office, was it not?
A. By Mr. Bitting.
Q. By Mr. Bitting, but he was acting for you, 

was he not?
A. He was acting for the office; yes, sir.
Q. And October 18, 1926, is the date mentioned 10 

as the date for settlement in this letter copy of 
August 28, 1926; is that correct ?

A. That is right.
Q. Well, how did you know that you had the ex-

tension if you didn’t receive any letter crediting 
it?

A. Mr. Bitting told me he had received the ex-
tension.

(Letter marked Exhibit H for identification.) 20

Q. I show you a letter copy of September 7, 1926.
I call for the original. I will change that and show 
you the original, which is produced by Mr. Wend 
kos, letter signed John 0. Wilson, dated September 
7, 1926, addressed to you. Did you receive that 
letter ?

A. No, sir; that is another transaction that has 
been handled directly by Mr. Bitting.

Q. Well, did you do anything about getting title go 
insurance, as testified in this letter?

A. I did not. I didn’t handle that.

Mr. Stockwell: Do you object to its offer now, 
because it is offered now?

Mr. Wendkos: I object to the offer of this let-
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ter because it is a communication between principal 
and agent.

The Court: Did he say he received it?

The Witness: I did not.

The Court: He says he didn’t.
10

(Letter marked Exhibit I for identification.)

Q. Was this letter in the letter file of your office 
at the time turned over by you to Mr. Wendkos 
for this trial?

A. They were.

Mr. Stockwell: Have you the letter of September
20 14, 1926?

(Letter produced.)

Q. Mr. Wendkos produces on my call a letter of 
September 14, 1926, signed John 0. Wilson, ad-
dressed to you, John S. Warner, Palmyra, New 
Jersey. Did you get that letter?

A. I don’t recall receiving that letter.

30 By Mr. Wendkos:

Q. Just a moment. For the sake of clearing up 
things, to whose attention is this letter addressed?

A. That is Mr. Bitting also. Mr. Bitting has 
handled, as I said before, the transactions all the 
way through in our communication.
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By Mr. Stockwell:

Q. I understood you to say he was acting for your 
office.

A. That is right.
Q. In this transaction?
A. And he has taken care of all the mail that has 

come in in Wilson matter.
Q. Was this letter of September 14, 1926, in your 

letter file which was delivered to Mr. Wendkos for 10 
this trial?

A. I believe so.

(Letter marked Exhibit J for identification.)

Mr. Stockwell: I call for the production of two 
letters of October 8, 1926, addressed to the four 
men, four purchasers.

20(Letters produced by Mr. Wendkos.)

Q. I show you two letters dated October 8, 1926, 
one of which is signed John 0. Wilson, by W. R. 
Stanert, addressed to Messrs. William H. Windolph, 
William R. Goldsborough, George A. Wonfor and 
John'S. Warner; the other signed John 0. Wilson, 
by William R. Stanert and William J. Lippincott.
Did you receive the original letter which is already 
marked Exhibit A for identification?

A. I don’t recall receiving that letter. 30
Q. I show you the other letter, of the same date, 

October 8, 1926, which is the green carbon copy, 
signed John 0. Wilson, W. R. Stanert and William 
J. Lippincott, addressed to the four purchasers.
Did you receive that copy? I call your attention to 
The fact that that green copy is produced to me by 
your attorney, Mr. Wendkos.
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A. I don’t recall the letter.
Q. Were those two letters in the letter file from 

your office turned over to Mr. Wendkos for this 
trial?

A. Yes, the communications were.

Mr. Stockwell: I ask that that be marked for 
identification.

10 (Letters marked Exhibit K for identification.)

Q. I show you a letter dated October 15, 1926, 
addressed to John 0. Wilson, signed John S. War-
ner, dated October 15, 1926. Did you send that 
letter ?

A. By information given to me by Mr. Bitting.
O. Did you send that letter?
A. I did.

20 Mr. Stockwell: I ask that this be marked for 
identification.

(Letter marked Exhibit L for identification.)

Q. Now, after seeing this letter of October 15, 
1926, signed by you, to John 0. Wilson, do you still 

. say that you did not receive or do not recall receiv-
ing the two letters of October 8th?

A. I don’t recall those letters.
30 Q. Isn’t that letter of October 15, 1926, an ex-

press reply to the two letters of October 8th? Look 
at it.

A. But our communication and rep ly ------
Q. Please answer my question.
A. Yes, sir.
Q. Do you answer my question yes, sir?
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A. Yes, sir.
Q. Then that letter of October 15th expressly 

refers to the two letters of October 8th; that is 
correct, isn’t it?

A. Yes, sir.
Q. Are the facts stated in your letter of October 

15th, addressed to John 0. Wilson, true?
A. As given to me by Mr. Bitting.
Q. I ask that question over again. Please answer 

the question. 10
A. As given to me by Mr. Bitting.
Q. Well, were they true?
A. As far as I know.
Q. Now, as you stated, you knew that the time for 

settlement had been extended to October 18th?
A. Yes.
Q. Did you attend------
A. I did not.
Q. ------ on October 18th?
A. I did not. 20
Q. Did you send anybody there October 18th?
A. I did not.
Q. That is, at the place fixed for settlement?
A. I did not.
Q. Did you communicate in any way with Mr. 

Wilson or Mr. Lippincott or the Evanses in ref-
erence to that settlement except in the letter of Oc-
tober 15, 1926, which is marked L for identification?

A. That is all.
Q. That is the only communication ? Do you know 30 

of any communication from any of the four pur-
chasers except this one, this October 15th letter?

A. I never had any connection with the other pur-
chasers.

Q. What?
A. I never had any connection with the other pur-

chasers. I don’t know what their action has been.
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Q. Well, yon are connected with the proposal 
which you submitted, as you call it, aren’t you?

A. Yes, sir.
Q. You are undertaking to buy together a couple 

pieces of property?
A. Yes.
Q. Now, you knew you were buying farms or a 

farm, didn’t you?
A. Yes.

10 Q. Or undertaking to do it?

Mr. Wendkos: Your Honor, this is immaterial. 
The papers speak for themselves. It takes a lot 
of time going over things already in evidence.

Mr. Stockwell: I don’t know that I am wasting 
time. That comes with rather poor grace from my 
friend.

20 (jourt : There is no objection to that spe-
cific question.

Q. You knew there were farms, did you not?
A. Yes.

Mr. Wendkos: Objected to as being immaterial 
and irrelevant.

30
The Court: Objection overruled.

Q. And you knew, of course, that the sellers 
would be expecting a settlement on October 18th, 
1926, didn’t you?

Mr. Wendkos: If your Honor please, I object 
to it as being immaterial and irrelevant. Whatever
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they expected is not material to this issue. There 
is certain information here in writing and that 
speaks for itself, and no parol testimony may be 
given to vary or modify or change it.

The Court: I understand the witness has said 
that he did not recall practically any of these let-
ters. Certainly that makes it proper to ask him 
on cross-examination the question to which objec-
tion is now made, and the objection is overruled. j q

Mr. Wendkos: If your Honor please, I ask an 
exception on this ground: that if these letters are 
not in evidence and this witness knows nothing 
about the contents, then surely this line of examina-
tion is not cross-examination.

The Court: Why is it objectionable to ask 
whether he knew of this extension?

Mr. Wendkos: Well, I don’t think that was the 
question. The question was whether the other 
people had expected the settlement.

The Court: Read the question.

Mr. Stockwell: May I enlighten your Honor? I 
don’t know whether your Honor understands it. The 
question I am asking him frankly is whether he 
did not know that there were farms, whether he 
did not know that the sellers were expecting to 
make settlement at that time, and I am going ahead 
to show what would be the result to these people of 
not telling them that they were going to make set-
tlement. In other words, the sellers were misled; 
they were strung along for a period of months, to 
their detriment or damage.

30

"Hew Jersev State library
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(Question repeated as follows: And yon knew, of 
course, that the sellers would be expecting a settle-
ment on October 18th, 1926, didn’t you?)

The Court: Objection overruled.

A. Yes, sir.
Q. Do you know anything about peach trees, how 

they must be treated in order to preserve them 
10 from season to season?

Mr. Wendkos: I ask your Honor how that is 
material. I certainly object to that question en-
tirely.

Mr. Stockwell: I will state frankly what I pro-
pose to show, your Honor, is that a very consider-
able part of this land is in peach trees, and it was 
absolutely necessary that these trees ------

20
Mr. Wendkos: Is it in writing?

Mr. Stockwell : I am addressing his Honor ; that 
it was absolutely necessary for the preservation of 
these trees and their protection that they be wormed 
and that they be wormed early. If he doesn’t know 
he can say so, and if he does know I want to know it.

Mr. Wendkos: I certainly object to this line of 
3Q questions entirely, for this reason: there is nothing 

in the pleadings about peach trees or worms ; there 
certainly is nothing in the contract about peaches, 
or rather, the writings, I call it; and any testimony 
to be elicited varying the terms of these instruments 
is certainly objectionable, or injecting any other 
thing about peaches or any other conditions other 
than what is contained in those writings.
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Mr. Stockwell: Of course, the whole point of this, 
your Honor, is that the people knew, professed to 
know, they have admitted that they knew that there 
was some change in the proposal which they had 
made. They made no objection, they made no claim, 
they attempted to do nothing, they sat still and 
received these letters and obtained extensions of 
time on the theory that the agreements were all 
right; and it is pertinent to show that it was to 
the damage of the sellers. Of course, if this man 
doesn’t know he can say that he doesn’t know; I 
will prove it by somebody else, any minor matters.

Mr. Wendkos: I object to this as entirely irrele-
vant and immaterial.

The Court: I can’t see that it is yet, Mr. Stock- 
well, relevant.

Mr. Stockwell:. I don’t know that I have made 
myself clear, but the question of ratification and 
the question of waiver come in ; and if there i s ------

The Court: I don’t quite understand, of course, 
the peach tree theory.

Mr. Stockwell: I am not a farmer, but I have 
had this rubbed into my bones so many times in 
other matters that I know.

The Court: Well, you are not claiming any dam-
age by reason of it.

10

20

30

Mr. Stockwell: No, there is no damage, but I 
want to show that their going clear up to the date 
of settlement without protest that the alteration
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was objectionable, without saying a word, was to 
the detriment of my clients, and that goes to the 
question of ratification.

(After further argument.)

The Court: There is no counter-claim for dam-
age here?

10 Mr. Stockwell: No, sir.

The Court: I sustain the objection.

(Objection noted for defendants as ground of 
appeal.)

By Mr. Stockwell:

9f) Q. Did you in any way, at any time, orally or in 
writing, offer to carry out the terms of this so- 
called proposal which you made for the purchase 
of these farms?

Mr. Wendkos: I  think that is immaterial, if your 
Honor please, entirely immaterial.

Mr. Stockwell: That goes to the very meat of 
this case.

30 Mr. Wendkos: Oh, n o ,  just the contract.

The Court: Objection overruled.

(Objection noted for plaintiffs as ground of 
appeal.)



John S. Warner—Cross 171

Mr. Wendkos: For this reason:—will yonr Honor 
hear me on the question?

The Court: Yes, I might as well get your grounds 
on the record.

Mr. Wendkos: There is no necessity for anyone 
to carry out any proposal that he may make unless 
it be accepted on the identical terms. A mere offer 
to do a thing does not carry with it the liability or 
responsibility to do it, anything that has been of-
fered to be done. Liability to do that which has 
been offered arises only upon the acceptance of the 
offer. And our theory in this case is that our offer 
had not been accepted, therefore we are absolutely 
under no liability to do anything whatsoever; and 
there being no meeting of the minds, there did not 
carry with that the so-called contractual relation-
ship between the parties, where they are obligated 
inter sese.

The Court: I think there can be no question 
about that, that the buyers were not obliged to 
offer to carry out their original contract or so- 
called proposal which they had signed. That is 
not the point. But if they had offered to carry it 
out, or the question of whether they did or did not 
offer to carry that original contract out, is relevant 
to the question of whether there was any objection 
or whether there was any assent to the contract. 
It is on that theory.

Mr. Wendkos: I see. All right.

(Question repeated as follows: Did you in any 
way, at any time, orally or in writing, offer to carry
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out the terms of this so-called proposal which you 
made for the purchase of these farms?)

A. As far as my own interest, I did not, inasmuch 
as there has been changes which entered into the 
change of my mind.

Q. Did you ever object to the sellers or to Mr. 
Wilson, the attorney for the sellers, that this so- 

in called alteration was improper?
A. I did not.
Q. Do you know of anybody else making any such 

objection?
A. I don’t know whether Mr. Bitting did or not.
Q. Well, you heard his testimony, didn’t you?
A. I did.
Q. Well, you didn’t appear at the time fixed for 

settlement to carry out any proposal, did you?
A.. I did not.
Q. Either original or altered proposal, any pro- 

20 posal?
A. I did not.
Q. Or any contract?
A. I did not.
Q. Your idea was that you had abandoned the 

contract, wasn’t it?
A. I didn’t approve of the change that had been 

made.
Q. Hadn’t you abandoned the contract?
A. Under the conditions of the contract I did.

30 Q. What do you mean when you say in the letter, 
“ which necessitates the forfeiture of all money paid 
on account” ? What do you mean by that?

A. It was not in regards to my own interest.
Q. Oh, it was not?
A. No, sir.
Q. Well, why don’t you say so then?
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Mr. Wendkos: The letter speaks for itself, Mr. 
Stockwell.

Q. Why didn’t you say so then?
A. I didn’t understand your question.
Q. Do you understand it now?
A. I do.
Q. All right. Why don’t you say so in this letter 

then?
A. That letter applies to the two other buyers. 10
Q. Well, what were you doing then, if that is your 

theory, what were you doing on your own account 
about these gentlemen?

A. I wasn’t interested in settling on a change of 
our agreements.

Q. Were you interested in settling that agreement 
without any change?

Mr. Wendkos: Objected to. That is not the theory 
of this issue at all. 20

The Court: Objection overruled.

(Objection noted for plaintiffs as ground of ap-
peal.)

Q. Will you answer that?
A. As far as my interest was concerned.
Q. Then why don’t you say so? Why didn’t you 

present yourself at the time of settlement or write 
some letter indicating?

A. I left that in the hands of Mr. Bitting.
Q. You left that to Bitting?
A. I did.
Q. Well, what was Bitting doing? Where was 

Bitting then?
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A. I can’t answer that question.
Q. Did you tell Bitting to do something about it?
A. Mr. Bitting was taldng care of the transaction 

all the way through.
Q. Did you tell Mr. Biting to do anything about 

your end of it for the settlement?
A. Before the settlement?
Q. For the settlement; anything in reference to 

the settlement?
10 A. I told him that I would not be interested in 

making a settlement on a change of the agreements.
Q. Well, you can dictate letters, can’t you, and 

you have a stenographer in your office, a typewriter?
A. Yes, but I didn’t handle any communication.
Q. You didn’t? How is it you wrote, then, this 

letter of October 15, 1926?
A. I didn’t finish my answer to you. I didn’t an-

swer any communications with the exception of this 
one letter, and this one letter, I believe, is the only 

20 one that I know of that has gone out.
Q. But this letter relates to the very question of 

settlement, doesn’t it?
A. As the information was passed on to me by 

Mr. Bitting.
Q. And it relates to the'question of settlement?
A. Yes.
Q. And it refers to the two letters which told you 

when the settlement would be and that they would 
be prepared to make settlement at that time, and 
told you the place of settlement besides; that is cor-
rect, isn’t it?

A. That is correct.
Q. Then if you didn’t propose to do anything or 

you did propose to do anything about your end of 
the settlement, why didn’t you write and say or go 
and say something about it?

A. I handed that transaction over to Mr. Bitting.
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Q. Bitting received that ?
A. Yes.
Q. Did yon ever ask for the return of the moneys 

which were paid on account ?
A. I did not.
Q. Well, presumably you are interested in money, 

aren’t you!
A. Yes, sir.
Q. And your checks had been drawn to the order 

of the sellers or their attorney when these deposits 
were made; that is correct!

A. Correct.
Q. Now, weren’t you interested in getting your 

money back?
A. It is a matter that has been handed to my at-

torney.
Q. Well, when was it handed to your attorney?
A. On the change of the agreements.
Q. When was it handed to your attorney?
A. In the course of the proceedings of our other 20 

trial.
Q. Then you let it run from the time when you 

first knew about this change clear down to the date 
of the trial before Vice-Chancellor Learning before 
you said anything to anybody about it ; is that it ?

A. That is proper.
Q. Or anything about a change?
A. That is proper.

The Court: What was the date of that trial? 30

Mr. Wendkos: Bill of complaint filed March 16, 
1927; answer filed June 8.

Mr. Stockwell: The designation shows the 17th 
day of January, 1928.
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Mr. Wendkos: Quite a number of motions were 
made, however, between the time of the filing of the 
bill and the designation.

The Court: Well, it was heard on the day of the 
designation?

Mr. Wendkos: Yes.

10 The Court: When was the bill filed ?

. Mr. Wendkos: March 16, 1927.

Q. You knew that John 0. Wilson represented the 
sellers in this transaction, didn’t you?

A. I did.
Q. No question about that?
A. No.
Q. He was looking after their interests, wasn’t

20 he?
A. He was.
Q. Was anybody looking after the interests of the 

purchasers other than yourself?
A. Mr. Bitting.

Mr. Stockwell : That is all.

The Witness: Your Honor, I would like to cor-
rect a statement to my attorney, if you don’t mind,

2Q that was made yesterday.

By the Court :

Q. You have some testimony that you wish to 
correct ?

A. Yes, sir.
Q. Well, you want to have a chance to appear?
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By Mr. Wendkos:

Q. What is it about?
A. I made a statement to you yesterday that it 

was about three weeks after I received the agree-
ments when my attention had been called to the 
change. I reconsidered that and it was about three 
months afterwards, three months afterwards when 
the change was called to my attention.

10
By the Court:

Q. You stated, I think, as I recall it, Mr. Warner, 
that the so-called Evans agreement was returned to 
you about three weeks after the papers had been 
left with Wilson. That was your statement, wasn’t 
it?

A. I believe so.
Q. Now you wish to change that?
A. I wish to change the statement that was made 20 

in regard to Mr. Bitting calling my attention to the 
notations.

Mr. Stockwell: I think it is entirely improper for 
counsel to interfere here. The witness is undertak-
ing to make a change and I think he ought to do so 
without any interference from counsel and make his 
own statement.

Mr. Wendkos: All right. ™

By Mr. Wendkos:

Q. You may proceed then, Mr. Warner.
A. The notice that Mr. Bitting gave me in re-

gard to the change was about three months after the 
papers had first been delivered.

%
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By the Court :

Q. You say now, Mr. W arner------
A. About three months.
Q. About three months after*?
A. About three months after.
Q. After what period?
A. After the receiving of the agreement that the 

notice of the change was made.
10 Q- Well, the papers were first left with Mr. W il-

son or in Mr. Wilson’s office?
A. Yes, they were.
Q. And then I understand that the Lippincott 

agreement was returned shortly ; is that right ?
A. Yes.
Q. Now you say that the Evans agreement was 

not returned for a period of about three months?
A. Afterwards.
Q. After that?

20 A. Yes.
Q. And was it then that you say, it was that time 

that your attention to the change was called by
A. Shortly after that time my attention was called 

to the change but I didn’t see the change person-
ally on the agreement till at the attorney’s office.

Q. Then after your attention was called to this 
change ------

A. My attention was called to the change, which 
I said I thought it was rather strange in making such 

™ a change.
Q. You felt” that was an important change?
A. I felt it was strange for the agreement to be 

changed after it had been signed. I didn’t investi-
gate it until my attention was called to the wording 
of it at the attorney’s office. That was my first of 
seeing it. X wish to make that statement.

Q. But while your attention was called to this
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change, which yon regarded as somewhat strange, 
nevertheless you didn’t personally look up the 
agreement to see what the change was?

A. I did not; no, sir.

Further cross-examination.

By Mr. Stockwell:

Q. Now in view of what you have stated may I 10 
ask you one or two more questions ? When in months 
—referring to months now—did you get the agree-
ments back from the Wilson office, executed?

A. Our first agreement came back very shortly 
after the execution, but it was quite some time after-
wards when we received the others.

Q. When did you receive the second set of papers?
A. I can’t give you a definite date.
Q. Well, somebody said about three months here 

a few minutes ago; I think that was your statement ? 20
A. About three months. I can’t give you exact.
Q. What did you refer to when you said three 

months ?
A. From the time of our entering into our first 

agreement.
Q. You mean you got those papers back about 

three months after the first agreements were gotten 
back? I don’t understand you?

A. I think it was about that time; yes, sir.
Q. Well, that is what you are talking about then gQ. 

when you say three months, is it?
A. Yes, sir.
Q. And you got the first agreements back right 

away after they were signed?
A. Yes.
Q. I mean very promptly after you people sent 

them, didn’t you?
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A. Yes.
Q. And that was either the last part of December 

or early in January, 1926, wasn’t it?
A. Somewhere along there.
Q. Anri you say you didn’t get the other agree-

ments back until about three months after that!
A. I believe that is about right; yes, sir.
Q. That would be April, wouldn’t it!
A. Yes, sir.

10 Q. Might it not have been in March!
A. I wouldn’t say so.
Q. Might it not have been in March!
A. I wouldn’t say the month. I don’t recollect 

the month.
Q. And as I understand now, your attention was 

called to this change or alteration right away after 
you got this second set of papers back!

A. Yes, sir.
Q. So that would bring it in March or April, 1926, 

20 that you knew about the changes!
A. Yes, sir.

Mr. Stockwell: That is all.

Re-direct examination.

By Mr. Wendkos:

Q. Mr. Warner, you testified that you don’t recall 
30 having received either copies or originals of these 

two letters of October 8, 1926. Is there anything in 
those letters which would have attracted your atten-
tion and which you would have remembered had you 
received the letters a day after they had been writ-
ten or shortly after they had been written!

Mr. Stockwell: Attract his attention to what!
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Mr. Wendkos: Is there anything in the letters 
that would have so attracted his attention that he 
would have remembered having received them?

A. Most assuredly.
Q. I beg pardon.
A. Yes, sir.
Q. What is that?
A. The transfer of the premises, the title, to John 

0. Wilson. 10
Q. Well, what difference would that have made 

or why should that have impressed itself upon your 
mind?

Mr. Stockwell: Objected to.

The Court: Overruled.

Mr. Stockwell: Withdrawn.
20

A. I knew personally who I was dealing with, and 
not with John 0. Wilson as purchaser.

Q. Well, would it have made any difference?
A. Most asuredly.
Q. Just explain.

Mr. Stockwell: Objected to.

The Court: Yes, he said it would have made a 
difference. The objection is to the explanation. I 30 
sustain the objection.

Mr. Wendkos: All right. I won’t go any fur-
ther.

Q. I again refer you to the letter of October 15th.
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I would like you to clear this up. Does the informa-
tion which is contained in that letter—or was that 
information given to you by the persons mentioned 
in that letter?

A. No, sir; I never came in contact with the per-
sons mentioned in this letter.

Q. Who are they?
A. Mr. Goldsborough and Mr. Wonfor.
Q. Well, did they tell y o u ------

10
Mr. Stockwell : Objected to. It is your own wit-

ness.

Q. Who gave you that information?
A. Mr. Bitting.
Q. I do want to clear this up. Here is a letter 

dated September 14, 1926, which distinctly shows 
that it is addressed to the attention of Mr. Biting. 
Did you ever see that letter?

20 Mr. Stockwell : Is this letter in evidence or marked
for identification? Is that one of the letters that 
were marked for identification.

Mr. Wendkos: No, sir.

Q. Did Mr. Bitting ever tell you that he had re-
ceived such a letter?

A. I don’t recall him calling my attention to it.
Q. Now you still say that none of these letters 

that were shown to you by Mr. Stockwell ever came 
-  to your personal attention?

A. Not personally.
Q. And the only correspondence that you had with 

the office of Mr. Wilson was the letter of October 
15th?

A. That was all.

Mr. Wendkos: That is all.
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Re-cross examination.

By Mr. Stockwell:

Q. In view of that question I show you again the 
two letters of October 8th, 1926, Exhibits K  and A 
for identification. Do you say that they were not 
brought to your personal attention?

A. I don’t recall receiving those letters.
Q. How can you say that, Mr. Warner, in view 

of the fact that you have already stated that you 
sent the letter of October 15th, which expressly re-
fers to “ In reply to your letter of October 8, 1926” ?

A. This information was given to me by Mr. Bit-
ting.

Q. I am not asking you about any information; I 
am asking you if you don’t say in this letter of 
October 15th, “ In reply to your letter of October 
8, 1926;”  don’t you say that?

A. Maybe, but this letter------
Q. Don’t you say that?
A. That letter says that.
Q. Didn’t you write the letter?
A. That letter i s ------
Q. Didn’t you send that letter?
A. No, it is not signed by me. That is not my 

signature on that letter.
Q. I didn’t ask you that. Do you mean to say 

that you haven’t already told me in this testimony 
that you sent that letter? 30

A. It was sent from our office.
Q. Didn’t you send that letter?
A. We did, but I don’t recall your communication 

here.
Q. What does “  J. S. W .”  mean down here in the 

left-hand corner of this letter?
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A. That is put in by the stenographer.
Q. What does “  J. S. W .”  mean?
A. Stands for my name.
Q. Stands for J. S. Warner?
A. Yes.
Q. It means dictated by J. S. Warner, doesn’t 

it?
A. Yes, sir.

10 Mr. Stockwell: That is all.

Mr. Wendkos: In view of the statement made 
by the witness, apparently, I think I would like to 
clear up a few things.

Re-direct examination.

By Mr. Wendkos:
20

Q. In the month of May you were shown a letter 
solely for the purpose of fixing time. Now you have 
stated that about three months or so after the de-
livery of the Lippincott agreements you received the 
Evans agreements.

Mr. Stockwell: I object because he didn’t use 
the words “ or so.”

30 Q. Three months or so, three months after—now 
what did you say?

A. I said about three months.
Q. About three months; all right. Now about 

three months after the receipt of the Lippincott 
agreement you testified that you received the Evans 
paper ?
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Mr. Stockwell: I object. This has already been 
covered, and then the attorney now is assuming to 
tell the witness what he has testified to. This is his 
own witness.

The Court: Yes, it has been covered, but as I 
understand, Mr. Wendkos, this is preliminary to 
some question which he wants to ask which was 
brought out by the witness’ own correction of his 
testimony; is that correct?

Mr. Wendkos: In view of the statement made, I 
myself am not clear-as to the time when he ob-
served or his attention was called to the alteration.

Mr. Stockwell: He has already stated.

Mr. Wendkos: Now I think we have the oppor-
tunity here-------

Mr. Stockwell: Three months from March or 
April.

Mr. Wendkos: I think we have the opportunity 
here, in view of the fact that there is in existence 
a certain copy of a letter dated May 27th, addressed 
to Mr. Windolph, and not Mr. Warner, I want to 
ask this witness whether the extension of time was 
granted before or after his attention was called to 
those alterations. That is my question.

The Court: That is the question.

Q. Now I repeat this: in view of your voluntary 
statement I ask you this: there is a letter addressed 
to Mr. William H. Windolph, Camden, N. J., dated 
May 27th. Now, I would like y o u ------

glili

10

20

30
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Mr. Stockwell: May I say right here that the wit-
ness has already denied the receipt of any such let-
ter, and he certainly cannot base his recollection on 
something as to which he says he has no knowledge 
and which he repudiates!

Mr. Wendkos: It makes no difference, because 
what I am trying to do is fix the time, and here is a 
date fixed on a certain piece of paper, May 27th.

10 Now, whether this witness received it or not is im-
material. I would like to be able to fix this as the 
turning point or the time, either before or after 
which he had notice or knowledge of these altera-
tions.

The Court: How is that going to help him if he 
doesn’t know anything about the contents of that 
letter!

2Q Mr. Wendkos: Only as to date. I am not asking 
him the contents of the letter at all.

Mr. Stockwell: But you are contradicting him 
in attempting to have him testify to a letter which 
he says he never received, which he does not know 
anything about.

Mr. Wendkos: Only as to the date of this letter. 
I am not asking about the contents. Whatever they

3Q may refer to is of no concern to this question. I 
am only requesting him to fix the time by this letter 
dated May 27th.

Mr. Stockwell: It seems to me it is perfectly easy 
for Mr. Wendkos to ask straight questions and ad-
dress himself to time if that is what he is after, and
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you don’t have to do it with reference to this letter, 
which they have already repudiated and as to which 
Mr. Warner knows nothing, according to his own 
statement.

The Court: You may ask the question and em-
brace the date of that letter and the signers of the 
letter and the addressee of the letter and ask a ques-
tion if you want to with reference to that.

Q. I again call your attention to this letter or a 
copy of i t ------

The Court: The date, not the contents of the 
letter, the date of the letter.

Mr. Wendkos: Not the contents at all, and the 
addressee; that is what I want to do.

The Court: All right.

Q. I now refer you to a copy of a letter dated May 
27, 1926, addressed to Mr. William H. Windolph, 
Camden, N. J. Now, in view of your voluntary 
statement with respect to this date, May 27, 1926, 
was it before or after this date that your attention 
was called to the fact that the agreements had been 
changed?

Mr. Stockwell: Mr. Wendkos in his question said, 
“ In view of your voluntary statement about this 
date, May 27, 1926.”

Mr. Wendkos: No, I didn’t say that.

Mr. Stockwell: If I am wrong, but that is the 
way I understood it.
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By the Court:

Q. Do you understand the question?
A. I think I do. Mr. Wendkos’ question was in re-

gard to the date------
Q. Whether practically, as I understand the ques-

tion, it is whether you say that your attention was 
called to the change in the instruments before or 
after May 27, 1926?

10 A. It was.
Q. Well, which, before?
A. Afterwards.

The Court: Is that all, Mr. Wendkos?.

Mr. Wendkos: I think that is all.

Re-cross examination.

^  By Mr. Stockwell:

Q. In view of your statement do you still say that 
you did not receive a letter on June 1, 1926, signed 
John 0. Wilson, to John S. Warner?

Mr. Wendkos: The witness has already testified 
he received that letter.

Mr. Stockwell: He said he had no recollection of 
30 receiving it. You have asked two or three times, 

tried to get him to reinforce that.

Q. It is true of that letter too, isn’t it?.
A. No, I don’t recall receiving it.
Q. Now, what is there about the date, May 27, 

1926, that enabled you to change your testimony and
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date the knowledge you received of the change in 
May 27, 1926!

A. It was sometime, to my mind, it was sometime 
on in August.

Q. What!
(Question repeated.)
A. Well, it was about, I would judge, about three 

months after the supposed extension had been 
granted that Mr. Bitting had called my attention 
to it. 10

Q. What was that! When, now, do you say you 
got the information about the alteration!

A. I wouMjhink it was about three months after.
Q. After what!
A. After the extension had been granted and the 

change.
Q. When was that!
A. About three months after receiving the papers.
Q. Well, now you have given us some dates here.

I want you to say now, after all your voluntary 20 
statements and what not, when, in what month, you 
received the information about the changes in these 
papers. Why the hesitancy in answering that! It 
is a perfectly good question.

A. I f I can recall it was about three months after 
1 had my attention called to it.

Mr. Stockwell: Please repeat the question.

(Question repeated.) 30

Q. You understand that question, don’t you!
A. That would be about August, according to that.
Q. You say that you received no information 

about this change until August !
A. I don’t recall any; no, sir.
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Q. Then why did you say earlier in your testimony 
that it was approximately three months—you fixed 
the date—three months from the date of the agree-
ment, which would bring it, as you yourself stated, 
in March or April? Why did you say that?

A. You said March or April.
Q. I asked you and you said yes, didn’t you?
A. I wasn’t so sure of your date.
Q. Didn’t you say three months?

10 A. I did say so.
Q. Three months after the date of the agreement?
A. Yes.
Q. And it was in December, wasn’t it?
A. It was, yes.
Q. Which would bring it March or April, counting 

it either three or four months, to suit yourself?
A. Yes.
Q. Is that right?
A. Yes, sir.

20 Q. That is what you said before, isn’t it?
A. Yes.
Q. Well, did you tell the truth then or tell it in 

August, when you answered the question?
A. I am trying to .tell the truth.
Q. Well, Mr. Warner, you can’t tell the truth both 

times. Which was it?
A. You realize that I am recalling the notation 

that Mr. Bitting gave me in regard to the extension 
and it was about three months after that.

30 Q. Three months after what?
A. That he called my attention to the change.
Q. And it was three months from what?

The Court: From the extension, he said.

A. From the extension that he gave.
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Q. When did this idea get into your head about 
that it was three months from the extension instead 
of three months from the date of the contract? 
When did you first think about that, over night?

A. It has been going in my mind that that is when 
my attention was called to it.

Q. Did you think about it last night ? Is that when 
you thought you would change your mind and change 
your date ?

A. Yes, I have been thinking it over, that that was 
about right.

Q. That is what you thought over during the 
night; is that correct?

A. Yes, I have been giving that more thought.
Q. Well, then, why did you come into court this 

morning and tell me that it was either March or 
April, three months from December 15th?

A. I can’t answer that question.
Q. You can’t answer that, can you?
A. Not of my knowledge here. 20

Mr. Stockwell: That is all.

T h o m a s  A. P a t t e r s o n , sworn for plaintiffs.

Direct examination.

By Mr. Wendkos: ^

Q. Mr. Patterson, what is your relation to Mr. 
Windolph, William H. Windolph?

A. A confidential secretary.
Q. Is there any reason for Mr. Windolph’s ab-

sence today?
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A. Why, Mr. Windolph is in Florida. He under-
went a very serious operation, amputation of the 
foot below the ankle.

Q. Do you know of a purchase made by Mr. Win-
dolph of lands on Marlton Pike and Cropwell Road, 
near Marlton?

A. I know of it, yes.
Q. Did you see his papers in connection with the 

purchase ?
10 A. I saw the papers, yes.

Q. And were they intrusted in your care by Mr. 
Windolph?

A. They were intrusted in my care to put in the 
safe deposit box, as the other mortgages.

Q. Of which you have —1—
A. Access and charge of.
Q. Do you have sole charge of them?
A. Yes, sir.
Q. Now can you recall when you received that pa- 

20 per from Mr. Windolph?
A. I wouldn’t want to say off-hand.
Q. Well, can you recall when that paper was taken 

from the box?
A. No, I have no recollection of the date.
Q. Can you fix it in connection with any event?
A. No, I wouldn’t want to put myself on record.
Q. Was there any occasion for removing that pa-

per from the box?
A. Only one occasion, and that was when it was 

3Q asked of me that I gave it to Mr. Windolph.
Q. Well, when was that?
A. When he asked for it, just once, he asked for 

the papers and I gave them to him.
Q. Can you give me any idea when that was, not 

day or date or month or week, I don’t expect that, 
but I mean in connection with any particular event?

A. That would be in 1926 ?
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Q. Don’t ask me; I am asking yon. Can you fix 
any time or any event associated with that time when 
the papers were removed by you from the box and 
given to Mr. Windolph?

A. You mean the reason why he wanted the pa-
pers?

Q. Well, tell us that.
A. Why, he said he wanted the papers t o ------

Mr. Stockwell: I object, if your Honor please. 10

The Court: Objection sustained.

A. Mr. Windolph would ask for the papers, I gave 
him the papers.

Mr. Stockwell: I object and move that be stricken 
out.

The Court: He has already testified to that. 20

# Q- Well, what was the occasion for giving it to 
him?

A. There was some ——

The Court: Now just a moment. Is he going to 
testify to anything that Mr. Windolph said?

A. Well, what Mr. Windolph told me, he said____
Q. No, don’t testify what he told you. 30

The Court: That is objectionable. Counsel is try-
ing to find out if there is anything that will enable 
you to fix with any certainty the date when you 
handed those papers to Mr. Windolph. I under-
stand you to say no.

mmmm H H H n
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A. Of course, I could have had that date from my 
records in the office. I have records of those things.
I have so many other matters, mortgages and so on, 
that I take care of, you know, that I don’t have all 
this right in my mind, and I have records of them 
in the office. I could have produced and given you 
that.

By Mr. Wendkos:
10

Q. Well, can you tell us this: have you any idea 
when Mr. Windolph gave you those papers f

The Court: That is the file, as he has testified ?

Mr. Wendkos: He gave him to put in the box; 
he testified to that.'

A. Definitely, no, I couldn’t say.
20 Q. Well, about what time? I don’t expect you to 

fix the day and date.
A. I should imagine it was shortly after he put up 

his deposit.
Q. Well, about what time did he put up his de-

posit?
A. That I have the record of in my office. I 

couldn’t give you that off-hand. I wouldn’t want to 
say anything that I was not absolutely sure of.

Q. Well, from the time—you say that it was
30 shortly after,he put up his deposit that you received 

those papers?
A. I imagine so.
Q. Do you imagine so or do you know so?
A. I wouldn’t say—I don’t know so, no.
Q. Well, was it a long time after he put up the 

deposit?
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Mr. Stockwell: Well, Mr. Wendkos, he is your 
witness. I think it is proper that I object to it.

The Court: Objection sustained.

A. I wouldn’t want to make a statement that I 
would not be sure of, and I wouldn’t want to say 
that.

Q. Can you give us an idea of how long those pa- ^  
pers remained in the box in your possession?

A. That would be uncertain too, because as I say,
I have — —

Q. A day, two days, a year?
A. Well, I would say three months or so, two or 

three months.
Q. Two or three months?
A. Yes.
Q. And then you gave them to Mr. Windolph?
A. Yes, oh, yes. He in turn, I suppose, handed __ 

them to his attorney. ^

Mr. Stockwell: I object to that. Not what you 
supposed.

A. He, in turn, gave them to his attorney.

By Mr. Stockwell:

Q. Do you know that? ^
A. Nobody else he would give them to.

Mr. Stockwell: I move it be stricken out.

The Court: Strike it out.
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By Mr. Wendkos:

Q. Well, do you know that he gave those papers 
to his attorney!

A. Yes, positively sure, certainly.
Q. Have you any idea when he gave them to his 

attorney!
A. I have a receipt. I have all those days and 

dates. I could have submitted all those statements 
10 and facts. I have got those dates, you know, but I 

just don’t have them memorized.
Q. Well, do you know the occasion for delivering 

those papers to the attorney! Do you know why!
A. Yes.
Q. Why!
A. Why, he was informed there was some altera-

tion or so on.

By Mr. Stockwell:
20

Q. He was what!
A. He was told, I suppose------

Mr. Stockwell: I object and ask to strike it out.

By Mr. Wendkos:

Q. Tell me why------

30 The Court: If he knows.

A. Some alteration in the contract.
Q. Did his attorney call for them!
A. Yes.
Q. I am his attorney!
A. Yes.
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Q. Did I call for those papers'?
A. That is right.
Q. And did I speak to you about them?
A. Of course, Mr. Windolph—I overheard a con-

versation that you wanted the papers because of the 
fa ct------

Mr. Stockwell: I object.

The Court: Objection sustained. 10

Mr. Wendkos: Conversation made in the presence 
of this witness.

Q. Well, now, did I ask you for the papers?

Mr. Stockwell: Objected to.

A. Mr. Wendkos asked Mr. Windolph.
Q. From the time that you put them in the box 20 

up until the time that you gave them back to Mr. 
Windolph were they ever removed from the box?

A. Absolutely no.
Q. Would you say again that those papers were 

delivered to you by Mr. Windolph and put in the 
box by you shortly after the------

Mr. Stockwell: Objected to as leading.

The Court: Objection sustained. In the first 20 
place does he know? He has not indicated any 
knowledge of when the deposits were made. He 
says he has a record of them.

Q. Did you draw a deposit check?
A. No, Mr. Windolph drew the deposit check.
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Q. Well, have yon any idea how long the papers 
remained in the box?

A. No, I would only be guessing if I would say. 
I don’t know.

Q. Would you say a short time or a long time? 

Mr. Stockwell: Objected to.

The Court: Objection sustained.
10

A. I have a fa ir ------

The Court: Just a moment. I sustain the objec-
tion.

A. I would say a long time.

The Court: Strike it out.

20 Mr. Wendkos: That is all.

Mr. Stockwell: No questions.

PLAINTIFF RESTS.

MOTION FOR NON-SUIT.

30 Mr. Stockwell: If the Court please, I want to 
move for a non-suit on the following grounds:

,The theory of the case of the plaintiff as shown 
by his own complaint is that there was a proposal 
made by the plaintiffs to the defendants for the 
purchase of certain land; that this proposal was in 
writing; that the defendants refused to accept that
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proposal and that the defendants have retained the 
deposit money. That, I believe, contains the essen-
tial averments of each complaint.

The complaint sets out—it is not very long—that 
on or about December 15, 1925, plaintiffs proposed 
in writing to defendants to purchase their farm sit-
uate on Marlton Pike and Cropwell Road in the 
County of Burlington, New Jersey, a copy of which 
is attached hereto and marked Exhibit A.

10
2. Accompanying plaintiffs’ written proposal 

plaintiffs paid the sum of $6,200 to these defendants 
who, according to the writing marked Exhibit A, ac-
knowledged the receipt thereof.

3. Defendants refused and failed to accept plain-
tiffs ’ proposal; notwithstanding such refusal defen-
dants attempted to compel these plaintiffs to per-
form,”  &c. Then at the end the plaintiffs have de-
manded the return of the moneys. ‘ 20

Now, in other words, we have here a theory of 
a proposal in writing for the purchase of land, the 
deposit of moneys by the plaintiffs under that pro-
posal, and on their own theory and acknowledgment 
of the receipt of the money under that proposal, not 
only so but the case at the present moment shows 
by the testimony that the deposit money was paid 
on account of each agreement; that the checks were 
drawn by Warner on his private account to the order 
of the sellers or their attorneys; the moneys were 30 
received and retained by the sellers, and that the 
purchasers have never until the filing of this suit 
demanded the return of those moneys or any part 
of them. Not only so, but the commission was paid 
to one of the purchasers and retained.

Now, further than that, we have a statement in the
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complaint itself that the defendants acknowledged 
the receipt of said deposit. I believe the plaintiffs 
have already offered in evidence the contract or 
those papers which they call—that is correct, isn’t 
it?

Mr. Wendkos: Only to the extent of the proposal.

j q  Mr. Stockwell: Well, you put them in evidence. 
Well, they are marked as exhibits for the plaintiff 
and in evidence, and for whatever the purpose the 
Court may consider them evidence, but they are in 
evidence; and it shows that those papers are signed 
by these defendants, which, to the extent anyhow of 
acknowledging the receipt of the deposit money, is 
shown by the papers defendants put in, regardless of 
whether there is any binding contract upon the de-
fendants set up in the complaint. It is proved by 
them. The moneys were paid by them on a certain 
proposal, they have been received and retained by 
the sellers, right up to the date set; and still hold 
the moneys.

Now, your Honor will see that by a series of ques-
tions on cross-examination it has been established 
that all communications .from the purchasers to the 
sellers passed through Warner. Warner was one of 
the four. No matter if Warner says that he never 
saw two of these men, the fact remains that the four, 
by their proposal—call it a proposal or agreement— 

30 the four were tied up in the same bag under a pro-
posal which makes that a joint adventure on their 
behalf. The four men were on a joint adventure for 
the purchase of those two farms.

While I am on the subject, I will say this: that 
my theory is, and I believe the law sustains the 
proposition, that any one of a series of joint adven-
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turers in this case, one of the four, the acts of the 
one within the adventure are the acts of the four, 
and the knowledge of the one adventurer is the 
knowledge of the four; and for the purpose of this 
case everything of which Warner had knowledge was 
the knowledge of the other three men as well, no 
matter what they may say about it.

Now, we go a little bit further and we find that 
under their own admission Goldsborough and Win- 
dolph, under the testimony of Goldsborough, their j q  
own witness, that they knew about the change in the 
summer of 1926. They knew about it and they did 
nothing, and as Goldsborough said, he communicated 
with no one, he did not give any notice to anybody or 
communicate with the sellers or their attorneys and 
he did not attend any settlement and was not in-
terested in any settlement.

Now, as to Warner, Warner shows that he had 
knowledge. To be sure, his testimony is in pretty 
bad shape, as I see it, as far as Warner is concerned. 20 
But under his statement he had that knowledge in 
March or April of 1926. But for the purpose of 
this motion it makes no difference whether he knew 
those facts in March or April or June or July, 
which, according to his statement, would be imma-
terial. The fact is that he knew and he knew months 
before the time for settlement and he knew before 
he asked for, through Bitting, and got an extension 
of time in August, by which the time was extended 
from September until October 18th.

Now, that leads me to this. As I view this situa- ^  
tion, your Honor, under Mr. Wendkos’ proposal— 
and first I shall discuss it from his own standpoint— 
he says that there was no written contract, that there 
was a written proposal. Very well; when the writ-
ten proposal was given to my people, my people took 
the written proposal and my people got the check
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under that written proposal, and my people, accord-
ing to his own statement and according to the evi-
dence, acknowledged the receipt of that money under 
that written proposal. Mind you, it is under their 
own written proposal. We acknowledged the re-
ceipt of it on his own theory. Therefore we have a 
proposal made, we have the money paid on account 
of that proposal, we have that money retained, and 
it is retained at the present time. So that for the 

10 PurPose °f his case there was an acceptance of their 
own proposal.

Now, that leads us to this, your Honor; the ques-
tion of knowledge or want of knowledge. I say that 
the knowledge of Warner was the knowledge of the 
four, and I go even beyond that and show that as 
to three they have actually admitted that they have 
the knowledge months before the time for settle-
ment; and as to Wonfor, Wonfor paid no attention 
to anything. He was willing that the contract should 

™  go for years without even asking when the settle- 
ment was to be. Now, he looked to Mr. Warner; that 
is, he was to do what was necessary, as he said, in 
that respect. But the knowledge of Warner was the 
knowledge of the four, whether you consider he was 
his agent or whether you consider him as a joint ad-
venturer or both.

Now, we have an acknowledgment of the receipt 
of it, and on the theory that the alteration was not 
authorized, then we have a proposal and they were 
entitled to treat it as an acceptance of that proposal, 

30 and they evidently were treating it as an acceptance 
of the proposal, because that went down to the time 
of the settlement. And that puts them in this legal 
situation; that before they can come into court and 
ask for the return of the money which was deposited 
under their own proposal they must show them-
selves willing to comply with the terms of the pro-
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posal. They were never to appear on September 
8th; no one appeared; and according to the letter of 
Mr. Warner there, “ We forfeit— ”  he doesn’t say 
everybody but “ all the deposit money is forfeited.”  
That is the language of that letter. So that whether 
you regard it as a proposal or whether you regard 
it as an agreement between the parties, on the theory 
that the contract was absolutely authorized, in the 
one case you have a contract by which a mortgage 
was to be made to Laura Evans; in the other case 10 
you have a mere proposal that a mortgage be made 
to the party of the first part. In the first case you 
have a proposal that was accepted and they had a 
right to act on the theory of an acceptance, and they 
must show a willingness, an offer to settle under the 
first contract, first proposal, or their, so-called pro-
posal, before they can set up any claim for the re-
turn of the money.

On the other hand, if you shall regard the altera-
tion as authorized, as we claim—I think that is all 20 
about it—then the ratification by their own silence 
in the face of the fact as brought out in the testi-
mony, then we have the necessity on their part of the 
willingness to make a settlement instead of writing 
a letter, as they did, abandoning settlement and 
waiving the rights on the deposit.

So, I say, your Honor, they neither set up in their 
complaint or do they prove any attempt to get the 
money back after offering to settle under their so- 
called proposal, any demand for the money, any of- 30 
fer of settlement under that proposal or agreement, 
whatever you may call it ; but on the other hand they 
show expressly an intention to abandon the whole 
enterprise; and we feel that we are entitled to a non-
suit as the case now stands.

(Mr. Wendkos replies.)
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The Court: You need not pursue the argument, 
as I am satisfied that the motion for a non-suit 
should not prevail.

RECESS TILL 1.30 P. M.

(Trial of the cause resumed at 1.30 P. M.
10

DEFENDANT’S TESTIMONY.

W il l ia m R. S t a n e r t , sworn for defendants.

Direct examination.

By Mr. Stockwell:
20 J

Q. Where do you live, Mr. Stanert?
A. Merchantville, New Jersey.
Q. What is your business?
A. I am associated with John O. Wilson, Camden, 

New Jersey, as his office manager.
Q. Were you associated with him in the year 1925? 
A. I was.
Q. From that time down to the present time?
A. Yes, sir.

30 Q. Where was his office then located, in 1925?
A. Southeast corner of 4th and Market Street, 

Camden.
Q. Where is it now?
A. In the Wilson Building, Broadway and Cooper 

Street, Camden.
Q. Did your office represent William J. Lippin-
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cott, William B. Lippincott and Caroline Lippin-
cott?

A. Yes, sir.
Q. William Evans and Laura Evans and William 

Lippincott again?
A. Yes, sir.
Q. Have you personal knowledge of the transac-

tion involved in the sale or proposed sale of the 
farms belonging to these people I have named?

Q. When did it first come into your office as an 
item of business?

A. Early in December.
Q. What year?
A. Early in December o f 1925.
Q. How did it get in there?
A. It was brought to it by William J. Lippin- 

cott.
Q. The gentleman sitting to my right?
A. Yes. 20
Q. And were you given any instructions by him?
A. We were.
Q. Did any one call on you representing the pro-

posed purchasers ?
A. Yes, sir.
Q. Who called?
A. Mr. John S. Warner and Mr. Bitting.
Q. As a result of instructions given you by Mr. 

Lippincott did you prepare forms of agreements?
A. We did. 30
Q. I show you an original paper, original executed 

paper, dated December 15, 1925, bearing the signa-
tures of William Evans, Laura Evans, William B. 
Lippincott, William H. Windolph, William P. Golds- 
borough, G. A. Wonfor and John S. Warner, and I 
also show you another original paper dated Decem-
ber 15, 1925, signed by the same people.

A. Yes, sir; I have. 10
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A. It is not signed by the same people, is it!
Q. Well, correct me on it then; signed by William 

J. Lippincott and Laura Evans, executors of the 
estate of William B. Lippincott, William H. Win- 
dolph, William R. Goldsborough, George A. Wonfor 
and John S. Warner. Did you draw these two pa-
pers!

A. I assisted in the preparation of them.
Q. Did you have them typed!

10 A. I did.
Q. In whose office were they typed!
A. John 0. Wilson’s.
Q. Before the typing of these particular papers 

were other drafts prepared!

Mr. Wendkos: I object to that if your Honor 
please, as immaterial and irrelevant, as to what hap-
pened before the preparation of these papers.

20 Mr. Stockwell: It is immaterial to me if you 
don’t want it.

The Court: All right. Objection sustained.

Q. Upon the drafting of these two instruments 
what did you do!

A. We presented them to Mr. Bitting for the sig-
nature.

Q. W ho!
30 A. We presented them to Mr. Bitting.

Q. What is his first name!
A. I don’t know.
Q. Who is he!
A. The gentleman sitting right down here, and 

employed by John S. Warner.
Q. All right.
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A. For him to obtain the signatures of the pur-
chasers.

Q. Before they were taken away by him were they 
inspected by anybody?

A. They were.
Q. By whom?
A. By Mr. Bitting.
Q. Then you say they were taken away?
A. Yes.
Q. And for what purpose? 10
A. For execution by the purchasers.
Q. Then what happened?
A. After being out of our office for a few days 

they were returned by Mr. Bitting and Mr. Warner, 
together with the names of the four purchasers at-
tached to each of five copies of each agreement.

Q. Now just slow down a bit.
A. At that time Mr. Warner presented his checks 

in connection with those two agreements for the pur-
chase price provided in the agreements, less a sum 20 
which was equal to one-half of the approximate com-
mission which he would get at the final settlement.

Q. Whose checks were they?
A. John S. Warner’s.
Q. To whose order?
A. One to William J. Lippincott, the other to 

Laura L. Evans.
Q. Were those checks cashed?
A. The one to William J. Lippincott was taken 

to the bank and certified there and cashed. The one 30 
to Laura Evans was held in our office for some little 
time after the papers were handed to us.

Q, Why?
A. Because we were unable to secure the signa-

ture of William Evans, one of the parties of the 
first part, to one of these agreements, and the hus-
band of Laura Evans.
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Q. Was the check subsequently deposited?
A. It was.
Q. Paid?
A. It was paid.
Q. Say whether or not the sums which were de-

posited were the sums called for by the two papers 
you have before you?

A. They were less a sum equal to one-half of the 
estimated commission due Mr. Warner in the trans- 

10 actions.
Q. You say both Mr. Warner and Mr. Bitting were 

present at that time?
A. They were.
Q. Who produced the checks?
A. Mr. Warner.
Q. Give us anything further that was said at that 

interview.
A. We told him that there might be some delay 

in securing the execution of the Evans agreement 
20 owing to family difficulties, but that we would secure 

it as promptly as possible and that we would not use 
the payment made at that time on account of that 
agreement until we were able to deliver the agree-
ment itself properly executed.

Q. Was anything else said at that interview that 
you recall?

A. We had a discussion as to the acreage and 
questions of title examinations and the state of the 
title and things that would be kindred to that. I 

3q  know nothing else.
Q. All right. What was the next thing that hap-

pened ?
A. We secured the execution of the agreement be-

tween William J. Lippincott, his wife and father, 
and delivered that agreement, or delivered four 
copies of it, to Mr. Bitting in our office.

Q. Who was there with him, if anybody?
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A. He was alone.
Q. And prior to that time had yon obtained the 

signatures of your clients to the agreement!
A. We had, of those three.
Q. Now what had you done with reference to that 

paper between the two interviews with Bitting that 
you have mentioned!

A. We inserted four or five words with the inten-
tion of having the mortgage as called for by that 
agreement to run to Mr. William J. Lippincott, one 10 
of the parties of the first part, instead of to all three 
of them.

Q. Was that change made before your clients 
signed it!

A. It was.
Q. And then the paper came back to your office, 

or was it signed in your office by your clients!
A. It was brought back to our office.
Q. And then you say somebody called for the 

agreement! 20
A. Mr. Bitting.
Q. Now what did you tell Mr. Bitting before you 

delivered that executed paper to him!
A. I explained to Mr. Bitting the reason for mak-

ing this change in this paper and asked him to go 
carefully over it and see that it was properly exe-. 
cuted and everything was all right, satisfactory to 
him, before he took it away. I gave him four copies 
of it and he went over each of the four copies. They 
were lying flat on Mr. Wilson’s desk at the time he 3Q 
came after them, and he went over and saw that 
it was properly executed, he rolled them up, put a 
band around them and carried them away in that 
manner.

Q. What was his reply to this change you men-
tioned!

A. He made no comment on it, nothing that im-
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pressed itself on me at this time; no objection to it. 
And I guess that was about all there was; there 
was no comment made or objection to it.

Q. Did he express any disapproval of it?
A. None whatever.
Q. Will you say whether or not the interlineation 

in the two papers which I show you were also made 
in the other copies of the same instruments?

A. They were.
10 Q- And was a notation as to the interlineation 

made on each one of the copies as made in the 
original?

A. It was.
Q. And you say that the papers were flat on Mr. 

Wilson’s desk?
A. Yes, sir.
Q. Were they at any time up to the time you de-

livered them to Mr. Bitting folded up?
/  A. Not to my knowledge.

20 Q* Well, did you fold them up?
A. No, sir.
Q. And how were they when you found them?
A. They were perfectly flat on Mr. Wilson’s desk, 

in the folder which they kept them in, a flat article.
Q. Where was Bitting when you got them from 

Mr. Wilson’s desk? /g
A. Standing right alongside of mdan Mr. Wilson’s 

room.
Q. What did you do with the papers as soon as

2Q you got them from Wilson’s desk?/
A. Spread the copies out on Mr. Wilson’s desk 

for Mr. Bitting to check them over and go over 
them.

Q. What did he do?
A. He went over them very carefully, inspected 

each one of the four copies that he took away.
Q. And then what did he do?
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A. He rolled them in a roll, they were all together, 
they were on an oblong paper, rolled them in a roll 
and put a rubber band around them and carried them 
away.

Q. At the time you were dealing with Bitting did 
you know that he was in the office of John S. War-
ner?

A. Yes, sir.
Q. Did he make any comments to you about his re-

lations there with Mr. Warner? 10
A. None particular, except that he said he would 

bring Mr. Warner, that he would discuss this with 
Mr. Warner and various things of that nature.

Q. You say Mr. Warner did come in with him at 
one time?

A. He did.
Q. At the time the checks were delivered?
A. Right.
Q. Now, thereafter, was there at any time any 

objection made from any source to this interlinea- 20 
tion?

A. None.
Q. These interlineations, that is, one on each in-

strument ?
A. That is right.
Q. Either by Bitting or Warner or any of the four 

purchasers ?
A. None whatever.
Q. Was there ever a demand made on your office . , 

for the return of the money? 30
A. None whatever, sir.
Q. Or any part of it?
A. No, sir.
Q. Was there ever any offer to return the com-

mission ?
A. No, sir.
Q. Which had been deducted?
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A. No, sir.
Q. Now after these papers were delivered to Bit-

ting in the form in which yon have just stated—I 
want to get this clear—how many copies of each 
paper did you deliver to Bitting?

A. Four.
Q. Were they all executed in the same manner?
A. Yes, sir.
Q. Now, thereafter, did you have any correspon-

10 dence with John S. Warner?
A. Yes, sir.
Q. Touching these transactions?
A. I did.
Q. I show you a letter of January 26, 1926, signed 

John 0. Wilson, addressed to John S. Warner, 
which letter has been handed to me by Mr. Wendkos 
on call. Was that letter sent by you to John S. 
Warner?

A. It was.
20

Mr. Stockwell: I offer it in evidence.

Mr. Wendkos: I object to that offer on the 
grounds previously stated, that this is a communi-
cation between principal and agent and intended 
for themselves.

The Court: Objection overruled.

30 (Paper marked Exhibit D4.)

Q. I show you a letter of February 19,1926, signed 
“ John O. Wilson, W. R. S.,”  at the bottom. Did 
you dictate that letter that is addressed to John S. 
Warner?

A. I did.
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Q. Did you send that to him?
A. I did.

Mr. Stockwell: That is already in evidence, your 
Honor.

Q. I show you a letter signed “ John 0. Wilson,”  
addressed to John S. Warner, dated June 1, 1926.
It is marked Exhibit F for identification. Did you 
dictate that letter? 10

A. I did.
Q. Did you send that to Mr. Warner?
A. Yes, sir.
Q. Now, was there any enclosure in that letter?
A. There was.
Q. I show you a letter copy dated May 27, 1926, 

marked Exhibit E for identification, and ask you 
whether the original of this copy was inserted in the 

'letter of June 1, 1926.
A. It was. 20

Mr. Stockwell : I offer this copy of May 27, 1926, 
and also the letter of June 1, 1926.

Mr. Wendkos: I object to the introduction of 
these letters on the grounds previously stated, and 
also that the letter of J une 1 states ‘ 11 enclose let-
ter which has been signed by William J. Lippincott 
in connection with the agreement for the sale of this 
farm.”  Now, the letter speaks for itself, and there 
is no testimony at this time to show that this par-
ticular copy had been signed by Mr. William J. Lip-
pincott.

Mr. Stockwell : As a matter of fact it shows that 
it is not signed.
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Mr. Wendkos: Well, the copy of the original that 
. had been signed.

Q. How about the original papers'? You say the 
letter of May 27, 1926, was enclosed by you in that 
letter. I want to know whether the original of this 
letter was signed by William J. Lippincott.

Mr. Wendkos : I object to that, if your Honor 
10 please, for this reason: there is no reference to any 

letter of May 27th in the letter of June 1st, and if 
there is any parol testimony offered to vary or 
alter the terms of that letter it is objectable. Now, 
it is an oral statement by this witness as to what 
that letter refers to.

The Court: Objection overruled.

(Objection noted for plaintiffs as ground of ap- 
20 peal.)

Q. What is your answer?
A. It was signed by William J. Lippincott.

(Letters marked Exhibits D5 and D6.)

Q. I show you a letter dated December 15, 1925, 
signed William J. Lippincott, addressed to John S. 
Warner. That has already been marked Exhibit 

30 Dl.

Mr. Wendkos: Yes, I let that go in.

Q. Do you know where that was delivered, by 
mail o r ------

A. Handed to him in our office.
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Q. Handed to whom?
A. John S. Warner.
Q. In your office?
A. Yes.
Q. And I show you a companion paper, December 

15th, signed Laura Evans, addressed to John S. 
Warner. What have you to say about that?

A. The same applied to that.
Q. You mean that was delivered to John S. 

Warner?
A. In our office.
Q. In your office?
A. Yes, sir.
Q. I show you a copy of a letter dated August 

31, 1926, addressed to John S. Warner; it is marked 
Exhibit G for* identification; and ask you whether 
the original of that letter was sent by you to John
S. Warner.

A. It was.
Q. What was enclosed in that letter? By the way, 20 

whose signature is attached to the letter?
A. Mine. To the letter enclosed in this?
Q. Yes.

Mr. Wendkos : I object to any testimoy other 
than what appears in that letter.

The Court: Objection overruled.

(Objection noted for plaintiffs as ground of ap- 30 
peal.)

A. There were two letters enclosed in this.
Q. I am in error. I didn’t make myself clear. I 

want to know whose signature was attached to the 
letter of August 31, 1926.
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A. John 0. Wilson.
Q. Now, there were papers in that letter, you 

say?
A. Yes, sir.
Q. And I show you what were marked copies of 

two papers and ask you whether the originals of 
those papers were enclosed in the letter of August 
31, 1926.

A. They were.
10 Q. The papers which I show you are dated August 

18, 1926; is that right?
A. That is right.
Q. And I ask you whether the papers which were 

enclosed were signed, and if so, by whom ?
A. They were signed, one by William J. Lippin- 

cott, and the other by Laura Evans.
Q. And I think you have already stated the orig-

inals were enclosed in the letter of August 31, 1926 ?
A. They were.

20
Mr. Stockwell: I offer the letter and the enclos-

ure in evidence.

Mr. Wendkos: I object, if your Honor please, to 
their introduction in evidence, on the same ground 
as previously stated: letters to an agent are in-
tended only for him.

The Court: Objection overruled.
10

(Objection noted for plaintiffs as ground of ap-
peal.)

(Letters marked Exhibits D7, D8 and L>9.)

Q. I show you a letter signed John O. Wilson,
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.addressed to John S. Warner, dated September 7, 
1926, marked I for identification. Did you send that 
letter?

A. No, I didn’t.
Q. Who did send it?
A. Samuel J. Edwards.

Mr. Stockwell: This letter is produced from the 
final original letter produced from the file by Mr. 
Wendkos and evidently delivered to him by Mr. 10 
Warner. I offer it in evidence.

Mr. Wendkos: I object to it. In the first place 
it is not written by this witness; he said he didn’t 
send it, apparently knows nothing about it. What 
Mr. Edwards did cannot be testified to by this wit-
ness.

Mr. Stockwell: That actually is true, your Honor, 
but the fact is that Mr. Warner has already stated 20 
that this particular letter was taken from his file 
and was in his file and delivered by him to Mr. 
Wendkos, and I now get it from Mr. Wendkos on 
call from him. It is an original letter signed by 
John 0. Wilson and in the files of Mr. Warner.

Mr. Wendkos: But Mr. Warner also testifies that 
he did not receive that letter himself. It may have 
been put in his files by somebody in his office.

30
Mr. Stockwell: It is addressed to John S. 

Warner.

Mr. Wendkos: That may be, but he said he never 
got them.

Mr. Stockwell: Oh, he didn’t say that.
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The Court: It was one of the letters he didn’t 
recall.

Mr. Stockwell: Didn’t recall, and it was in his 
file and he delivered this file over to Mr. Wendkos.

The Court: I think it is for the jury under the 
evidence to say whether the letter was received by 
Mr. Warner. The objection is overruled.

(Objection noted for plaintiffs as ground of ap-
peal.)

(Letter marked Exhibit DIO.)

Q. Now, I show you a letter copy dated Septem-
ber 14, 1926, addressed to John S. Warner, and ask 
you whether the original of that letter was mailed 
by you to John S. Warner.

20 A. It was.
Q. Has the original ever been returned?
A. No, sir.

Mr. Stockwell: I offer it in evidence.

The Court: It may be marked.

Mr. Wendkos : I object to it for the same reason.

30 The Court: Objection overruled.

(Objection noted for plaintiffs as ground of ap-
peal. )

(Letter marked Exhibit D ll.)
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Q. I show you a letter copy, green copy, dated 
October 28, 1926, marked K for identification, which 
paper was received from the file of Mr. Wendkos 
on call.

Mr. Wendkos: That is so-.

Q. And ask you what you did with the original of 
that letter or copies of the original.

A. I sent them by registered mail to the four 10 
people named in the agreement of sale; that is, Wil-
liam H. Windolph, William R. Goldsborough, George 
A. Wonfor and John S. Warner.

Q. Now, were several copies made of that same 
letter?

A. There were.
Q. Who signed the original or copies or all?
A. Copies of this letter I signed on behalf of Mr. 

Wilson as attorney in fact, and then had the signa-
ture of William A. Lippincott attached below where 20 
I had signed on each one of the copies.

Q. In the same way that the particular copy now 
shown you is signed?

A. That is exactly like it.
Q. What did you do with each one of those papers ?
A. Took them to the post-office and personally 

mailed them by registered mail to each one of those 
individuals.

Q. I show you another green copy dated October 
8, 1926, and ask you whether that is another copy 30 
of the same paper you have referred to that is 
marked Exhibit K for identification.

A. Yes.
Q. Now, by reference to the second copy which 

you now have, will you tell me to what addresses you 
mailed the copies of that letter ?
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A. William H. Windolph, Ridley Park, Delaware 
County, Pennsylvania; John S. Warner, Riverton, 
New Jersey; George A. Wonfor, Cinnaminson, Bur-
lington County, New Jersey; William R. Goldsbor- 
ough, to Meadowbrook, Montgomery County, Penn-
sylvania.

Q. Did any one of those copies ever come back?
A. No, sir.
Q. I show you another paper marked Exhibit A 

for identification and is produced from the files of 
Mr. Wendkos, dated October 8, 1926, addressed to 
the four men purchasers, and ask you whether copies 
of that paper were made.

A. They were.
Q. How inany copies and what did you do with 

them?
A. Four copies ; I signed them on behalf of Mr. 

Wilson, mailed them by registered mail to the four 
2q  addressees contained in the body of this letter.

Q. And to what addresses did you mail them? I 
show you in connection therewith a green copy 
dated October 8, 1926, signed John 0. Wilson, by 
W. R. Stanert, and I ask you whether this copy is 
a copy of the same paper A, for identification.

Mr. Wendkos: If your Honor please, I object 
to having this witness read over this green copy. 
This appears to be the original letter, and the best 

30 evidence, of course, is the original letter.

Mr. Stockwell: He has produced the original let-
ter himself. Here it is.

Mr. Wendkos: I know, there it is; that is the 
best evidence.
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Q. I don’t think my question is completed yet. 
The same question I put as to the other letter.

The Court: He was asked, the question was as 
to what addresses he mailed this letter.

Mr. Wendkos: And this green copy is shown to 
him for the purpose of seeing to what addresses 
he mailed them.

10
Q. Did you make any notation at the time of 

mailing these letter copies ?
A. I did.
Q. On what did you make the notation ?
A. On an exact carbon copy of the letter itself.
Q. I show you a carbon copy of the letter of Oc-

tober 8, 1926, signed John 0. Wilson by W. R. 
Stanert, and ask you whether, on that paper, you 
made a notation of the addresses to which you 
mailed those letters. 20

A. I did.
Q. And in testifying now to the addresses to which 

you mailed them are you refreshing your recollec-
tion from a memorandum which you made at the 
time of mailing?

A. I am.
Q. Made by you?
A. Yes.
Q. All right. Now, what addresses did you mail 

these letters to? 30
A. To William H. Windolph, Ridley Park, Dela-

ware County, Pennsylvania ; George A. Wonfor, Cin- 
naminson, Burlington County, New Jersey; John S. 
Warner, Riverton, New Jersey; William R. Golds- 
borough, Meadowbrook, Montgomery County, Penn-
sylvania.
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Q. Did any one of those letters come back?
A. No, sir.
Q. With the envelope in which it was sent?- 
A. No, sir.
Q. Was there anything on the envelope which 

would permit its being remailed to your office?
A. Oh, yes; it contained our usual return card, 

John 0. Wilson, with our address on.
Q. On the outside of the envelope?

10 A. On the outside of the envelope.
Q. Postage prepaid on every one of them?
A. Yes.
Q. On all these letters you sent out?
A. Yes.

Mr. Stockwell: I offer them in evidence.

(Papers marked Exhibits D12, D13 and D14.)

20 Mr. Stockwell: Also a copy of the same letter.

(Copy marked Exhibit D15.)

Q. Now, did you get any reply to these letters of 
October 8th?

A. Yes, sir.
Q. From whom?
A. John S. Warner.
Q. I show you a letter of October 15, 1926, signed 

30 John S. Warner, addressed to John 0. Wilson. I 
ask you if that is the letter you received in reply.

A. That is.

Mr. Stockwell: I offer it in evidence.

Mr. Wendkos: Objected to for the reason stated, 
as a communication between agent and principal.
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The Court: Objection overruled.

(Objection noted for plaintiffs as ground of 
appeal.)

(Paper marked Exhibit D16.)

Q. I show you an original letter signed John 0. 
Wilson and addressed to John S. Warner, September 
14, 1926, produced from the file, of Mr. Wendkos, *0 
marked Exhibit J for identification.

Mr. Wendkos: Yes.

Mr. Stockwell: I offer that in evidence.

Mr. Wendkos: Objected to for the same reason.

The Court: Objection overruled.

(Objection noted for plaintiffs as ground of ap-
peal.)

(Paper marked Exhibit D17.)

Q. Now, aside from this very considerable corres-
pondence did you have oral conversation with Mr. 
Warner about these two items '?

Mr. Wendkos: I object to any oral testimony for 30 
the purpose of varying the terms of any written 
instrument.

The Court: Of course, if it is offered for that 
purpose it would be inadmissible. If it is offered 
for the purpose of varying the terms of a written 
instrument it would be inadmissible.
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Mr. Stockwell: I don’t offer it for that purpose.

The Court: On that statement I overrule the 
objection.

(Question repeated.)

A. Yes.
IQ Q. Now, when did you have the conversation?

A. Between the date of the agreements, which is 
about the 15th of December, and the delivery of 
the Evans agreement, which, according to my rec-
ords, was about the—just after the middle of 
February.

Q. What was that conversation?

Mr. Wendkos: I object to any conversation con-
cerning this agreement that had already been de-

20 livered.

The Court: Objection overruled.

(Objection noted for plaintiffs as ground of ap-
peal.)

A. It was about the non-delivery of the Evans 
agreement and the delay in securing the signatures 
of the sellers to these papers.

30 Q. In that conversation was anything said about 
an extension of time ?

Mr. Wendkos: I object. There is plenty of cor-
respondence here concerning extension of time and 
no oral testimony is admissible in view of the pres-
ence of written testimony.
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The Court: Objection overruled.

(Objection noted for plaintiffs as ground of ap-
peal.)

A. Yes, sir; there was.
Q. What was it ?
A. Mr. W arner------

Mr. Wendkos: I object to that question. 10

The Court: Objection overruled.

(Objection noted for plaintiffs as ground of ap-
peal. )

A. Mr. Warner said that on account of delay in 
securing the execution of those papers he would not 
be able to go ahead with the title examination and 
felt that he should be entitled to some delay in the ^0 
final settlement, and as a result of that we granted 
an extension of the contract.

Q. What time?
A. We granted an extension of forty-five days 

from the original time set for settlement of the 
title.

Q. And this was done by this correspondence 
which is now in evidence?

A. Yes.
Q. Did you have any conversation after that? 30
A. Yes.
Q. About these proposed sales ?
A. Yes.
Q. When and what was the conversation ?
A. Sometime, my recollection is, between the date 

when we delivered that extension agreement, which
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would be, I should say, sometime after the middle 
of February, and the first of June, when, after 
quite a number of discussions, I think, Mr. Warner 
and Mr. Bitting said that they felt that they should 
have the same extension of time of the Lippincott 
agreement that they had on the Evans agreement.

Q. Who should have!
A. That the purchasers,. by reason of the fact 

that that was supposed to be one settlement, and 
they wanted to work it up that way, and they felt 
they were entitled to the same extension on that one 
as they were on the Evans agreement.

Mr. Wendkos: Now, if your Honor please, I move 
that this testimony be stricken entirely, on the 
authority of Kerzner v. Chanin, 118 Atlantic, 693: 
“ A written contract for the sale of land being with-
in the Statute of Frauds cannot be varied by a sub- 

20 stituted subsequent oral agreement, purporting to 
make material changes in the written agreement.’ ’

An agreement for sale of land is the exception 
raised by Williston on Contracts, that all such agree-
ments must be in writing, and there can be no oral 
modification of them; if your Honor cares to see the 
authority.

(After further argument.)

The Court: You may renew your motion either 
at the close of the witness’ testimony or at the 
close of the case.

Mr. Wendkos : If I decide to move it at thè close 
of the case it will be a proper motion.



William R. Stanert-^-Direct 227

By Mr. Stockwell:

Q. You related one conversation you had with Mr. 
Warner about these two proposed sales; is that cor-
rect?

A. Yes.
Q. Now, we started to talk about another con-

versation.

Mr. Wendkos: It is understood, if your Honor 10 
please, that this testimony is given over objection?

The Court: Yes.

Q. Now, did you have a later conversation, when 
was it and what was said?

A. I think I testified that I had a conversation 
with Mr. Warner between the delivery of the Lip- 
pincott agreements and the delivery of the Evans •_ 
agreements, which were about sometime in the mid- ¿0 
die of February or towards the early part of March.

Q. You told us about that. Now, later on.
A. Later on, after the Evans agreement had been 

delivered, we had a conversation, I think, in con-
nection with the title of the property and the acre-
age contained in the certificate which we had then 
made in connection with the agreements which were 
executed.

Q. Did you have any conversation at that time . 
about extension of time? 30

A. Not with Mr. Warner. After the original ex-
tension—when I say the original extension I mean 
that which was given for forty-five days with each 
one of the agreements—the Evans extension was 
given within a few days after the delivery of the 
Evans agreement; the Lippincott extension of forty-
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five days was given, I think, in May; well, it was 
sent to them from my office on the first of June in 
1926. Now, those extension agreements I had talked 
with Mr. Warner about.

Q. Now, did you talk with Mr. Bitting about any 
extension ?

A. Yes, I did.
Q. When?
A. About, my recollection is, it was late in July 

or the early part of August.
Q. Now, tell us the conversation.
A. Mr. Bitting came into the office with all the 

papers, which he said he had presented to Mr. Lip-
pincott for signature, asking for an extension of 
thirty days in the final settlement of the contracts, 
and that Mr. Lippincott would not sign those papers 
until they had been left at our office and actually 
had our approval. Mr. Bitting told me that Mr. 
Lippincott had said---------

Mr. Wendkos: I object to any testimony about 
what Mr. Bitting told you.

The Court : Yes.

Mr. Wendkos : He said Mr. Bitting told him what 
Mr. Lippincott said. I object to that as being ir-
relevant and immaterial.

Mr. Stockwell: The testimony of Bitting is ad-
missible about Mr. Lippincott ; I think it is perfectly 
proper.

The Court: Objection overruled.
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(Objection noted for plaintiffs as ground of ap-
peal.)

A. Mr. Bitting told me that Mr. Lippincott would 
not sign that paper until it had our approval. Then 
in the course of my conversation with Mr. Bitting, I 
endeavored to alter the promised extension agree-
ment which Mr. Bitting had submitted to Mr. Lip-
pincott for signature.

Q. Did Mr. Bitting present that to you?
A. Mr. Bitting presented papers to me that he 

had prepared; I assume he prepared them.
Q. Well, did you draft a new paper?
A. I drafted one of the papers and endeavored to 

make it acceptable to them.
Q. To whom?
A. To Mr. Bitting.
Q. Then what did you do ?
A. It was not acceptable to him and I finally 

secured the signatures of Mr. Lippincott and Mrs. 
Evans to the papers which Mr. Bitting had origi-
nally submitted.

Q. I show you Exhibit D7 and also D8 and D9 
and ask you whether D8 and D9, which is the origi-
nal of those papers, were the papers you prepared 
for Mr. Bitting.

A. They are copies of papers which I had signed 
for Mr. Bitting.

Q. And to whom did you mail them or send them?
A. John S. Warmer, Palmyra, New Jersey.
Q. That is the originals of those?
A. Yes, sir.
Q. And they granted an extension to what date?
A. October 18, 1926.
Q. Later on was there another extension? Was 

there another extension after this?
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10

A. None after that.
Q. It called for settlement October 18, 1926?
A. Yes, sir.
Q. Did you receive word from Mr. Warner or 

any of the other three purchasers with reference to 
the settlement under the agreement other than the 
letter of October 15, 1926, Exhibit D16?

A. No, sir.
Q. Either oral or in writing?
A. No, sir.
Q. Any request from any of the four purchasers 

for the return of the deposit money?
A. No, sir.
Q. Any objection to any interlineation in the 

papers ?

Mr. Wendkos: Objected to.

2q The Court: Objection overruled.

(Objection noted for plaintiffs as ground of ap-
peal.)

A. None whatever, sir.
Q. Any offer to carry out any proposal or any 

agreement which had been signed by them?

30

Mr. Wendkos: Objected to as being immaterial 
and irrelevant and incompetent.

The Court: Objection overruled.

(Objection noted for plaintiffs as ground of ap-
peal.)

A. No, sir.
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Q. Now, on October 18th, which, according to the 
letter of October 8th, was the time for settlement 
is that correct, October 18th?

A. Yes, sir.
Q. Where was the place of settlement according 

to these written papers, that is, .the two agreements 
or proposals,- as you call them?

A. At the office of John 0. Wilson, Fourth and 
Market Street, Camden, New Jersey.

Q. I ask you whether you attended at that time 10
and place that day?

A. I did.
Q. For the purpose of settlement?
A. I did, sir.
Q. Were you there throughout the day?
A. The entire day.
Q. Did anyone appear from the purchasers, either 

the purchasers in person or through a representa-
tive ?

A. They did not. 20
Q. Was there any message from them?
A. There was none.
Q. Did you have anything to do with the pur-

chasers, any personal contact with them, except with 
and through John S. Warner?

A. None whatever.

Mr. Stockwell: That is all. Cross-examine.

Cross-examination. 30

By Mr. Wendkos;

Q. Mr. Stanert, how long have you been associated 
with John 0. Wilson?

A. From 1915 till the present time, with the ex-
ception of about two years when I was in the army.
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Q. What are your duties there?
A. They are general in their nature. It is more or 

less secretarial and assistant to him in his various 
financial matters and real estate.

Q. You take care of all the various settlements 
that go through his office?

A. Yes, I am in direct charge of all the settlements 
that go through that office.

Q. What are the settlements?
10 A. They represent mortgage settlements, real 

estate settlements and various other transactions on 
behalf of himself and his clients.

Q. Are your duties quite extensive?
A. Yes, very.
Q. Well, give us an idea of the extensiveness of 

your duties.
A. Well, it is a little difficult to outline those to 

you, but ours is a busy office, as you know. Mr. 
Wilson’s investments are quite widespread and his

20 legal practice and financial business has been spread 
over a period of about thirty years, and as a result 
of that experience he has a very widespread clien-
tele and a lot of things to look after.

Q. Quite a lot ?
A. Yes, there are.
Q. Will you tell me the number of things that you 

looked after on December 15, 1925?
A. On December 15,1925 ?
Q. Yes.

30 A. No, I don’t believe I can tell you a lot of 
those things.

Q. Can you give me any instance aside from this?
A. No, I don’t think I do recall.
Q. Can you tell me of any incident that occurred 

that occurred on the 4th day of January, 1926,
A. No, I don’t believe I can.
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Q. Can yon tell ms of any incident that occurred 
on the 27th day of May, 1926!

A. Yes, I can tell you one there. That was the 
preparation of the letter granting an extension of 
forty-five days.

Q. I mean aside from those.
A. No, I can’t tell you any particular thing that 

I did.
Q. Now, could you tell me what occurred on June 

1, 1926? 10
A. Aside from just my ordinary business there I 

have no specific instance to state to you.
Q. You can’t recall any incident on that day, can 

you, any specific settlement!
A. Not in particular, no.
Q. A mortgage settlement or real estate settle-

ment!
A, No, I don’t recall to mind, today.
Q. Can you recall a specific settlement on Janu-

ary 4, 1926! 20
A. No, I don’t.
Q. Perhaps I can recall one for you. Do you re-

call the settlement of properties 101, 103, 105 and 
107 North Sixth Street, in the City of Camden!

Mr. Stockwell: Well, what would that have to do 
with this!

A. No, I don’t recall.
30

Mr. Stockwell: I object, your Honor.

Mr. Wendkos: To test this witness’ veracity and 
recollection. Here are specific instances that he has 
testified to., dates; he knew exactly what he did on 
those dates.
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The Court: Well, most of those dates, I would 
like to say, Mr. Wendkos, as to most of those dates 
his recollection has been refreshed by certain 
documentary evidence.

(Last question repeated.)

A. It was a settlement for property for which J. 
j q  Robley Tucker was interested, and in which either 

Mr. Wilson or one of his companies had purchased 
an interest.

Q. Do you remember the date of that settlement?
A. I don’t recall the exact date. You gave me 

the date as January 4th. I am assuming you are 
telling the truth.

Q. I ask you if you know what took place that 
day.

A. You are asking1 me if I recall a settlement hav- 
2Q ing taken place at that time.

Q. Was Mr. Warner representing the sellers 
along with you, or was he representing you?

A. Mr. Warner came to us representing the 
buyers.

Q. Representing the buyers?
A. Yes, sir.
Q. On page 53 of the State of the Case in the 

Chancery suit, Mr. Stanert, I am going to ask you 
these questions and answers and I will ask you 

30 whether you stated so or testified so in the Chan-
cery suit. The question was: ‘ ‘ Q. Mr. Bitting, you 
know, was employed by Mr. Warner?”  And the 
answer was, “ That is right,”

Mr. Stockwell: It is your examination, Mr. 
Wendkos?
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Mr. Wendkos: It is mine.

Q. “ Q. Mr. Warner was the real estate broker 
who received the authority to sell the farm, wasn’t 
he?

“ A. Yes, sir.
“ Q. And he really acted for the seller, didn’t he?
“ A. Yes, sir.
“ Q. And he represented the sellers in the prep-

aration of the agreement?
“ A. That is true.
“ Q. And Mr. Bitting also acted on behalf of the 

sellers, didn’t he?
“ A. Yes, I should say he did.”  Now, I ask you 

which of the statements is correct, this statement 
that you testified to in the Chancery suit or the 
present statement.

A. Both statements are correct,
Q. Now, I can’t conceive of that. Now, he either 

represented the sellers or represented the buyers. ^  
Which do you say he did?

A. I say that my statements are both correct, he 
represented both parties.

Q. Now, with respect to the preparation of the 
agreements, whom did he represent?

A. I say that he represented both parties, because 
his client was undisclosed at the time we prepared 
the original agreement.

Q. Do you deny at this time that Mr. Warner re- 
ceived the authority to sell the farm from the 
owners ?

A. I do not.
Q. Do you deny that Mr. Bitting acted on behalf 

of the sellers?
A. I do not.
Q. Now, you haven’t given us a full history of
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10

20

this alteration. I would like yon to tell me by whom, 
physically, actually, with pen and ink or with type-
writer, the interlineation was made in this instru-
ment.

A. The interlineation in this instrument was 
made physically by a stenographer in our office 
whose name •at that time was Gcraghty.

Q. At whose request were they made?
A. Made on the request of John 0. Wilson. He 

directed her to do it on behalf of th e------
Q. I want to know just a plain answer, at whose 

request ?
A. At the request of William J. Lippincott and 

Laura Evans.
Q. Did William J. Lippincott request the stenog-

rapher to do it?
A. No, Mr. Wilson to ld ------
Q. Who requested the stenographer to do it?
A. Mr. Wilson.
Q. In your presence?
A. Yes, sir.
Q. Now, when did he do that?
A. It was some time prior to the execution by the 

sellers of this agreement.
Q. By the sellers?
A. Yes.
Q. Now, can you tell us when that was with re-

spect to the date of the agreement ?
A. In both agreements it was done about two or 

three days after the agreements were returned to us 
executed on behalf of the buyers.

Q. Is that also true in the case of the Evans agree-
ment ?

A. They were both made at the same time. 
Q. They were both made at the same time ? 
A. Yes, sir.
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Q. Now, who gave Mr. Wilson the authority to 
alter those contracts?

A. Mr. Lippincott and Mrs. Evans.
Q. Did you say anything about it when a request 

of that kind was made, to alter an executed in-
strument?

A. I don’t understand your question. No, we 
didn’t, because it was a perfectly logical thing to do 
under the terms of the agreement and under the 
conditions under which they were operating. 10

Q. Now, before Mr. Wilson instructed the stenog-
rapher to make that change did he get in touch with 
the buyers ?

A. No, sir; he didn’t.
Q. Did he do that on his own volition?
A. Yes.
Q. And that notwithstanding the fact that it was 

a solemn undertaking, signed by various purchasers?
A. I have stated to you how he gave the lustra-

tions to do it. Now, regardless of the instrument 20 
it was, that is what happened.

Q. Did Mr. Lippincott, himself, speak to you about 
the alteration of this agreement?

A. He discussed the matter with Mr. Wilson and I.
Q. And who else, Mr. Wilson and whom?
A. Mr. Wilson and me.
Q. What did he say to you ?
A. He said that his father was an elderly man, 

William B. Lippincott, a man close to ninety years 
old, who held a life estate in this property; the 30 
property came by descent to William J. Lippincott; 
his father was an elderly man and might die in a 
very short time, and he felt that he wanted the 
mortgage to run to himself; his wife will join on 
her dower rights; of course, the property belonged 
to him; and to save complication in the collection
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of the mortgage he wanted the mortgage to run to 
him.

Q. That was after the instruments were already 
signed by the buyers?

A. Yes, sir.
Q. And in your possession?
A. Yes, sir.
Q. And while in your possession Mr. Lippincott 

instructed Mr. Wilson to erase and change them?
10 A. That is'right, sir.

Q. You say that happened about two or three days 
after the receipt of the instruments signed by the 
buyers ?

A. Yes, sir.
Q. Did Mrs. Evans come in at the same time ?
A. No, Mrs. Evans didn’t come in just at that 

time.
Q. When did she come in?

2q  A. Mrs. Evans had been—we had Mrs. Evans’ 
matter before us prior to the time we changed that 
for Mr. Lippincott.

Q. But you hadn’t received the signed instruments 
yet, had you, from Mrs. Evans ?

A. We had the instructions from Mrs. Evans to 
change them but we didn’t have them back from the 
purchasers signed at the time we received her in-
structions.

Q. Now, did you receive some instructions before
30 the preparation of the instruments themselves at 

your office?
A. No, sir; we didn’t.
Q. Now, with respect to the date which appears on 

were prepared a few days, probably a week, before 
instruments physically prepared at your office?

A. They were prepared, my recollection is, they
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were prepared a few  days, probably a week, before  
that date.

Q. A n d  do yon recall when they were actually de-
livered to M r. B ittin g  fo r  execution by  the bu yers?

A . M y  recollection is that is w as one or two days  
before the 15th of Decem ber.

( A d jo u rn e d  till January 29, 1930, at 1 0 :0 0  A . M .)

10

20

30
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M t. H o lly , N . J ., J an u ary  29, 1930.

(T r ia l o f the cause resum ed at 1 0 :0 0  A . M .)

W il l ia m R. S t a n e r t , resumed for defendants.

Mr. Stockwell: In the discussion regarding the 
testimony yesterday there are two or three matters 
I neglected to examine Mr. Stanert upon, and I 
should like to ask him about those matters now.

The Court: All right.

F urth er direct exam ination.
20

B y  M r. Stockw ell:

Q. Mr. Stanert, as I now recall, I did not direct 
your attention to the delivery of the second set of 
papers; that was the Evans ’ papers, involving Laura 
Evans ?

A . T hat is right.
Q. W on’t you tell me what'occurred at the time 

of the delivery of those papers?
30 A. Mr. Bitting called for them and I took them in 

the same rom where he got the other papers and 
spread them out.

Q. W h a t  had been done w ith the E v a n s ’ papers  
prior to this in terview !

A. An interlineation had been made of those words 
which have been set out in various papers here, that
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is, the words, “ Laura Evans, one o f”  had been 
inserted between two lines in the agreement and the 
notation of it had been made over Mr. Sittings’ 
signature, where he had witnessed it on the last 
page.

Q. Now, tell us what happened? What was said?
A. I spread the papers out there in the same man-

ner that I did the other ones, and I explained to Mr. 
Bitting the reason for the delays in securing the 
execution of this set of papers by the sellers, and 
called his attention to the fact that this change had 
been made, and told him that it had been made in 
order that Mrs. Evans should receive the proceeds 
of this mortgage instead of her husband having any 
part of it; they having made a settlement of their 
real estate and made various conveyances in con-
nection with it.

Q. After that statement was made by you to him 
what, if anything, did he say?

A. He made no comment, as I can recall. He 
looked the papers over to see that they were prop-
erly executed. How he took them away I don’t 
know at this time. I know he did take them from 
the office, four copies.

Q. Were they wrapped up when you handed them 
to him?

A. No, sir; they were not.
Q. State whether or not they were examined by 

him.
A. They were.
Q. Well, how, a casual examination or thorough 

examination ?
A. No, he was very careful to see that they were 

properly executed by the seller.
Q. Did he look over the last page?
A. Yes, he had to.
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Q. Now, state whether or not the five copies of 
this paper were all alike or were they different as 
to this notation?

A. They were alike in this correction and nota-
tion.

Q. And then how many copies did Mr. Bitting 
receive from yon?

A. Four.
Q. And they were signed by whom?

10 A. They were signed by the four purchasers and 
the three parties selling.

By the Court:

Q. When did this take place?
A. This occurred within a few days of February 

-15th, according to my best recollection.
Q. Before or after February 15th?
A. As a matter of fact it was after the 15th of 

20 February. . It was the latter part of the month.
Q. Did I understand your testimony yesterday, 

Mr. Stanert, that the checks were turned over by 
Mr. Warner at the time the Lippincott agreement 
was delivered?

A. No, they were turned over before either set 
of agreements were delivered. The checks were 
turned over to us at the time Mr. Warner and Mr. 
Bitting had brought both sets of papers back from 
the purchasers signed by them and left with us for 

20 the execution by the sellers.

By Mr. Stockwell:

Q. His Honor directed your attention to the date 
February 15th. I want to show you Exhibit D6, 
letter from John O. Wilson to John S. Warner,
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which is dated February 19th, 1926, and ask you 
whether from that letter you can fix the date of de-
livery of those papers to Mr. Bitting.

A. My recollection is it was done simultaneously 
with that.

Mr. Stockwell: Your Honor, while the letter says, 
“ With regard to a certain agreement made by and 
between Laura Evans and others, covering the sale 
of that farm near Marlton, New Jersey, which agree- 10 
ment was only recently executed and delivered to 
you,”  I think this is dated sometime prior thereto, 
so it must have been delivered sometime previous to 
this letter.

The Court : What is the date of it?

Mr. Stockwell: February 19th, 1926.

Q. Mr. Stanert, if any objection had been made 20 
by the purchasers or anybody for them to the in-
sertion of the words, “ Laura Evans, one o f”  and 
“ William Lippincott, one o f”  in the other agree-
ments, instead of to all the sellers, I want to know 
whether or not the sellers stood ready to execute the 
agreement according as they were presented.

Mr. Wendkos: Objected to as immaterial and ir-
relevant.

30
(Mr. Stockwell replies.)

The Court: I sustain the objection.

(Objection noted for defendants as ground of ap-
peal.)

New Jersey State Library
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Q. Did you ever visit the property yourself*?
A. Yes, sir.
Q. Do you know whether any sign of any kind was 

put on this property at any time1? I don’t know 
whether you do or not*?

A. I don’t know.
Q. John 0. Wilson is made one of the defendants 

in one of these suits?
A. Yes.

10 Q. I ask you whether or not the interest of Mr. 
Wilson is a personal interest or simply as trustee 
for Laura Evans.

A. Simply as trustee for Laura Evans.

Mr. Stockwell: Cross-examine.

Cross-examination.

By Mr. Wendkos:
20

Q. Now, Mr. Stanert, do you stick to that last
answer?

A. Yes, sir.
Q. Quite positive?
A. Yes, Mr. Wilson holds title to that property as 

trustee for Laura Evans.
Q. Have you the deed here?
A. No, sir; I haven’t.
Q. Did you prepare it?

30 A. I did.
• Q. Do you recall the habendum clause ?

A. No, sir; I don’t at this writing.
Q. Will you say that it has the usual habendum 

clause in that deed?
A. Yes, sir; I think it was.
Q. It runs to Mr. Wilson, to his heirs and assigns?
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A. Exactly right.
Q. Notwithstaning that statement do you still say 

that Mr. Wilson holds as trustee ?
A. Ido.
Q. Did Mrs. Evans reserve for herself anything 

but a beneficial interest in that estate?
A. Not in the deed.
Q. I want to call your attention to page 63, my 

examination of you in the Chancery suit:
“ Q. I see you signed these letters, Mr. Stanert, 10 

or this one particularly, that is your signature ?
“ A. Yes, sir.
“ Q. You signed them for Mr. Wilson as principal, 

didn’t you ?
“ A. That is right.
“ Q. According to your bill Mr. Wilson purchased 

this land, didn’t he?
“ A. What?
“ Q. According to the bill of complaint, the allega-

tions of the complaint, Mr. Wilson purchased the 
property?

“ Mr. Stockwell: I object to that, that is not cross- 
examination.

“ Mr. Wendkos: I want to'know in what capacity 
he wrote this letter, either for Mr. Wilson as owner 
or as attorney, or how?

“ Mr. Stockwell: If you want to know that ask 
him.

11 The Witness: He wrote it effect as title owner 
of the premises.

“ Q. As title owner of the premises?
“ A. That is right.
“ Q. Is it true also that this letter— (Then I 

showed you the letter at that time.)
“ A. He had the title to the property at the time 

this letter was signed, yes.”

20

30
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Did you answer in this way in the Chancery suit?
A. Yes, I did.
Q. Now, the letter that was referred to and which 

is marked Exhibit D1 in the suit, in the appeal, the 
State o f the Case in preparation for the appeal, it 
was dated January 26, 1926.

Mr. Stockwell: Where is it stated? Where do 
you find that in the record?

Mr. Wendkos: On page 113.

Q. In the testimony you are speaking where the 
examination referred to a particular letter. There 
were two letters and the exhibit, naturally the last 
presented at that time, and one is dated January 26, 
1926, and one February 19, 1926, and you say that 
is your testimony?

20 Mr. Stockwell: Mr. Wendkos is reading from his 
own examination in another suit in which the letters 
in that examination are not identified in the testi-
mony of this ’«witness, so far as I can see.

Mr. Wendkos: The Court asked this question: 
“ What is this letter?”

Mr. Stockwell: Where ?

30 Mr. Wendkos: On line 20, page 64.

Mr. Stockwell: All right.

Mr. Wendkos: “ The witness: It refers to the 
sending of the extension agreements to Mr. Warner, 
and this one refers to a different time for settle-
ment under the agreement.”
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Mr. Stockwell; I have no objection.

Q. You still say yon testified in this manner in 
the Chancery suit?

A. Yes, I don’t deny anything I said at that trial.
Q. Would that make any difference with respect 

to the testimony you just gave?
A. None whatever.
Q. Well, do you still say that on the 26th of Jan-

uary, 1926, Mr. Wilson had title to this property? 10
A. I do.
Q. And you still say that those agreements which 

you call agreements were delivered on February 19, 
1926, signed by Mrs. Evans?

A. Those agreements signed by Mrs. Evans were 
delivered prior to February 19, 1926.

Q. I understood you to say that it was simultane-
ous with the letter of February 19, 1926.

A. I corrected that answer upon Mr. Stockwell’s 
showing me a copy of the letter which I had written 20 
under date of February 19th, and which referred 
to the delivery of the agreement a few days before 
that date.

Q. But you still say it is after February 15th, do 
you not?

A. Yes.
Q. Sometime between February 15th and Febru-

ary 19th?
A. Yes. ' _
Q. Now, did Mr. Wilson sign the agreement, the 30 

same paper that Mrs. Evans signed?
A. I don’t understand what you mean by that. 

Which paper do you refer to ?
Q. I mean the paper that is in the exhibit now, 

the undertaking on the part of Evans to convey a 
piece of land to these plaintiffs.
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A. My recollection is the paper was signed by 
Laura L. Evans.

Q. Laura Evans alone?
A. I think that was the circumstance, yes.
Q. Only by her?
A. Is that paper.available for evidence?

The Court: I don’t quite comprehend the pur-
pose of this line of testimony. I was curious to 

10 know why Mr. Wilson was made a defendant. It 
has been explained with the statement that he was 
trustee for Laura Evans. Now, has there been any 
question—evidently Mr. Wilson was made a defen-
dant by the plaintiffs. What is involved here? 
Isn’t this raising some collateral question that is 
not involved?

Mr. Wendkos: No.

^  The Court: Well, let me hear what it is, because 
I don’t want to go off on a side-track unless it is 
necessary.

Mr. Wendkos: I think I brought this out; that 
. notwithstanding the statement made by the witness 
that Mr. Wilson was a trustee for Mrs. Evans, the 
habendum clause in the deed is very clearly to his 
own use.

30 The Court: Well, what difference does it make 
for the purpose of this suit?

Mr. Wendkos: For the reason that Mrs. Evans 
has parted with her title to this property.

The Court: Well, what they say is, there was
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never any question on that ground, that she had 
parted with her title, her property, and, therefore, 
couldn’t give a deed. That is what I am getting 
at.

Mr. Wendkos : No, that is not the point, if your 
Honor please. Here is an offer made to a certain 
individual, Evans. That offer could not be accepted 
by Mrs. Evans once she has parted with the title. 
That is the point of the •examination. 10

The Court: But that is not one of the issues in 
this case.

Mr. Wendkos: I think it is one of the issues 
in this case.

The Court: Where is there anything to suggest 
it, Mr. Wendkos '?

Mr. Wendkos: Because of the very fact that 
they did not accept our offer, or refused or could 
not accept our offer, didn’t make a contract.

20

The Court: Yes, I can understand that.

Mr. Wendkos: And that is the point that I am 
trying to make here. Of course, I don’t want to 
delay the matter. I don’t want to get into an argu-
ment before your Honor on a legal question that I 30 
think it is worth while bringing out.

Mr. Stockwell: As a matter of fact the notices 
were signed John 0. Wilson, as having taken title 
for Laura Evans, it is in evidence here, fixing the 
time for settlement, calling attention to the set-
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tlement. The property was owned by Laura Evans 
at the time she signed the agreement. She had a 
right to assign her interest and the assignee had a 
right to carry out the agreement, as he notified 
them he has a right to do.

The Court: I don’t wish to restrict you, Mr. 
Wendkos, in any respect as to any matter that is at 
all relevant to the issue.

10
Mr. Wendkos: I thought that this was relevant 

to this, therefore, I took the time. If I am wrong 
I stand here to be corrected.

The Court : Well, I am not yet convinced that it 
is relevant.

Mr. Wendkos : I think, if your Honor please, on 
the suggestion made this morning, I hope to make 

20 it clear to your Honor’s mind later on.

The Court: Very well.

Mr. Wendkos: I will have to repeat some ques-
tions I asked yesterday, because it would be im-
possible to keep the thread.

Q. Now, Mr. Stanert, I don’t know whether I 
asked you this, but I will ask you again; whether 

3Q you actually dictated the agreements ?
A. I did.
Q. Didn’t you say yesterday that Mr. Wilson dic-

tated the agreements'?
A. No, I did not, sir.
Q. In whose presence did you dictate the agree-

ments ?
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A. In the presence of the stenographer.
Q. Was Mr. Bitting present at the time?
A. Let me think. The original draft of that 

agreement I believe he was present.
Q. Who else was present?
A. I don’t recall. Mr. Wilson possibly was in 

the room, because we had been discussing the terms, 
which had been left open between Mr. Bitting and 
Mr. Warner and Mr. Lippincott.

Q. Now, how long, if you you can recall, how long 10 
did he remain in the office while those agreements 
were being dictated?

A. How long did I remain there ?
Q. Mr. Bitting remain.
A. Oh, I don’t recall that. I might say this to 

you: that the agreements which were dictated in 
Mr. Bitting’s presence, we only used, they were 
used—they were dictated without the names of the 
purchasers, who were not disclosed to us, and the 
final drafts of the agreements were copied from this 20 
with some slight changes and put in definite form.

Q. Isn’t it quite possible that you left quite a 
space in the original draft for the names of the 
buyers?

A. That is correct, we did.
Q. So, therefore, you didn’t redraw them, did 

you?
A. Yes, we did.
Q. Well, now, what do you mean by that, when 

you say you left quite a space for the buyers------  3Q

Mr. Stockwell: If your Honor please, may I just 
say this: because Mr. Wendkos had strongly ob-
jected to my asking the witness anything about the 
drafts before these papers were executed. Now he 
is just covering the same ground in cross-examina-
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tion to which he objected to m y sayin g  anything  
about in m y direct exam ination.

M r. W e n d k o s : W e ll , now, i f  your H on or please

M r. S tock w ell: I  am  not objecting to it. I t  is a 
s tr a n g e --------

10 The C o u rt: A ll  right, i f  there is no objection. 
Go ahead.

Q. N ow , I  w ant to show you the actual papers, 
and I  w ould like you to tell m e w hether these papers  
were not originally  prepared w ith a space sufficient 
fo r  the introduction of the nam es o f the buyers and  
sellers and w hether those nam es were not intro-
duced later and that new agreem ents w ere not p re-
pared.

20
M r. Stockw ell: I  object to that question. H e  

has about five questions in one. I  think it ought to  
be separated.

M r. W e n d k o s : W e ll, I  w ill do that.

Q. A s  a m atter o f fact, M r. Stanert, the first page  
o f that agreem ent w as rew ritten?

A . O nly the first page.
30  Q. The first page o f that agreem ent w as rew rit-

ten?

M r. Stockw ell: I f  your H on or please, he has 
had this w itness te stify  to a certain paper which  
he handed the w itness, and it is not even m arked.

T he C o u rt: H a v e  those papers been m arked?
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Mr. Wendkos: Oh, yes; P5 and P4 are the 
papers that are shown to the witness.

Mr. Stockwell: That is not a frank statement, 
because he handed up two or three other papers.

The Court: Let the witness see the papers and 
identify those to which he has referred.

A. One, two, three—where is the fourth one?
Q. I only asked you three.
A. The front sheet of those three agreements was 

retyped before they were signed by anybody.
Q. Will you identify them by the marking of the 

stenographer ?
A. The last paper is marked M. The papers are 

P4, P5 and M.
Q. Can you say how long Mr. Bitting remained 

in the office at the time these first papers were 
drawn—or dictated, rather? <

A. It was quite a period. I don’t recall the exact 
time at that time.

Q. How long do you suppose Mr. Bitting re-
mained in your office at the time you delivered the 
Lippincott papers executed by the seller ?-

A. He wasn’t there very long.
Q. Did you hand him those agreements?
A. I did.
Q. How long after you handed him the agree-

ments did he depart? 30
A. I don’t recall the exact time.
Q. Would you say it was a very short time?
A. Yes.
Q. In other words, it was like the usual handing 

of a paper to a person departing from the office ?
A. I couldn’t say that. He made a perusal of
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the papers before he left. After he had the papers 
he didn’t stay very long.

Q. He just looked them over casually, did you 
say?

A. No, sir; he didn’t.
Q. Just perused them?
A. No, sir; he didn’t peruse them. I should say 

he looked them over very carefully, when a man 
spreads papers out on the desk to check signatures.

10 Q. Did he spread them on your desk?
A. No, sir, he didn’t; he spread it on the desk of 

John O. Wilson.
Q. Where were they before he spread them on 

the desk?
A. Right on that desk in a folder.
Q. In a folder?
A. In a legal folder, like we kept them in. They 

were either inside or on top of a brown manila 
folder in which we had all the papers enclosed.

20 Q. When you say a folder you don’t mean a small 
envelope ?

A. No, sir; I mean a large legal-sized folder, 
such as are used in legal offices.

Q. Was Mr. Wilson in the room then?
A. I don’t recall that he was.
Q. Would you say that he was not?
A. I make no statement about that. I don’t re-

call.
Q. Was anyone else in the room?

30 A. It is the custom of the young lady stenog-
rapher —

Q. No.

The Court: You can’t tell what the custom was. 
If you don’t recall, if you don’t know, say so.

A. I don’t know.
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Q. You d-on’t know?
A. No, sir.
Q. Can you give us an idea how long Mr. Bitting 

stayed there?
A. No, I wouldn’t undertake to give you that.
Q. Did he look them over himself?
A. Yes, sir. •
Q. Without interruption?
A. Well, I don’t know what you mean by inter-

ruption. 10
Q. Well, if you want to know what the word in-

terruption means------
A. Well, I didn’t interrupt him.
Q. Well, that is exactly what I want to know.
A. The papers were there available for his in-

spection and I was there with him; I don’t know 
whether anyone came in the room and talked to 
me at that time or him. I can’t recall that at this 
time.

Q. He inspected them all by himself? 20
A. I was there with him.
Q. Yes, but I am asking you this: he inspected 

them by himself; is that true?

By the Court:

Q. Do you understand the question?
A. Yes, sir.

By Mr. Wendkos: 30

Q. I understood you to say in your direct exam-
ination that there were two letters, papers of ex-
tension, dated October 8, 1926.

Mr. Wendkos: May I have those?
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M r. S tock w ell: T h ey  are all fhe exhibits.

(H a n d in g  hunch o f papers to w itness.)

Q. L et m e call yonr attention to those papers.
A . T h at is w hat I  m ean, yes.
Q. I  understood you to say  yeste'rday in the ex-

am ination that you signed those two papers.
A. No, sir, I didn’t; I said I secured the signa- 

10 tures of Laura Evans and William J. Lippincott to 
those two papers.

Q. I  beg your pardon. I  understood you to say  
that.

A . I  said that I  signed this letter. (In dicatin g.)
Q. N ow , can you recall, w ith respect to Decem ber  

15, 1925, when the interlineations were physically  
m ade in the L ippincott p ap ers?

A . Those agreem ents came into our hands a few  
days a fter they were dated. T h ey  were dated by  

20  the purchasers. Som e o f the purchasers dated them  
on the 15th o f D ecem ber. T h ey  came in to us some 
few  days a fter that.

Q. H ow  m any days?
A . T o  m y recollection, it w as within a week after  

that tim e, during the period o f a week.
Q. A b o u t the 22nd o f D ecem ber, w ould you say  

that?
A . I  d o n ’t like to fix an exact date. I  can identify  

that date exactly b y  the date o f M r. W a r n e r ’s 
3 0  check, certified b y  the B road w ay M erchants T ru st  

C om pany, and which has been brought into your  
testim ony here.

Q. A n y w a y , som etim e between the 20th and  
2 2n d ; w ould you say  that?

A . I  w o n ’t bind m y self down to that. I f  you will 
show  m e that copy o f that check I  w ill tell you the 
exact date.
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Q. Very well. Anyway, it is about a week after 
the 15th?

A. That is my recollection of the date.
Q. Very well. Now, I ask you when that inter-

lineation was physically made and you say it was 
about a week?

A. No, I say it was between that time when the 
agreements were brought back and their delivery 
to Mr. Bitting, signed by the sellers.

Q. Now, as I understand this, the check was not 10 
delivered at the same time that the papers signed 
by the purchasers were delivered?

A. Yes, it was.
Q. It was delivered at the same time?
A. Yes.
Q. So, then, I understand you to say that those 

interlineations were made in the Lippincott papers 
about a week after the 15th of December?

A. Well, I won’t tie it to a week. If you will 
give me that memorandum of that check I will 20 
tell you the exact date.

Q. In other words, as I understand it ,. Mr. 
Stanert—I am going to state it in the form really 
of a question—you didn’t certify that check until 
after you secured the signatures of the sellers; is 
that right?

A. That is right.
Q. In other words, the check had actually been 

delivered at the same time that the papers signed 
by the purchasers were delivered? i n

A. Yes. SV
Q. But you held the checks?
A. Only until the afternoon of the same day.
Q. As the signatures by the sellers?
A. To the Lippincott agreement, yes.
Q. To the Lippincott agreement?
A. That is right.
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Q. Did I understand you to say yesterday that 
you say Mr. Wilson received his instructions, or, as 
a matter of fact, you were present when the instruc-
tions were given by Mr. Lippincott, to make the 
change in the papers'?

A. That is correct; I did say that.
Q. And pursuant to those instructions, the change 

was made?
A. Yes, sir.

10 Q. And at the time that the change was made, 
did you get in touch with either Mr. Bitting or any 
of the buyers?

A Not at the time the change was made; no, sir.
Q. Did you notify them of your intention to make 

that change?
A. Not at that time ; no, sir.
Q. Did Mr. Bitting ask you at the time that he 

received the Lippincott papers from you, did he 
ask you for the Evans papers?

20 A. I think he did.
Q. And did you explain the reason why they 

would not be delivered at that time?
A. Yes, we did.
Q. Well, what did you say to him?
A. I told him the difficulty in securing the sig-

nature of the husband to consummate the agree-
ment and that we were working out a negotiation— 
as a matter of fact, we were negotiating through 
Mr. Ephraim Tomlinson, of Camden, to use his

3Q best influences to secure a separation of the prop-
erty of those two people in order that we could 
consummate this sale on behalf of Mrs. Evans.

Q-. Now, when he called for those agreements 
after you had informed him—I call them agree-
ments qualifiedly, however—after you had notified 
him that Mrs. Evans, or the Evans papers had been 
signed, he called for them, didn’t he?
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A. Yes, sir.
Q. Did yon hand them to him?
A. I gave them to him in Mr. Wilson’s room.
Q. In what form were they, or what sort of con-

tainer ?
A. They were flat, as the other ones were.
Q. Was Mr. Wilson present at the time you 

handed him those papers?
A. I don’t recall.
Q. How long did he stay?
A. I don’t recall that.
Q. Would you say that it was a longer or shorter 

time than the time that he stayed in the examination 
of the Lippincott papers?

A. I wouldn’t attempt to set a time.
Q. Did he examine those papers?
A. Yes, sir, he did.
Q. Would you say it was a long examination?
A. Yes, I should say it was a reasonable time 

for looking over papers of that character.
Q. Did he look over the signatures of the sellers ? 
A. He did.
Q. Were you present when he made the investi-

gation ?
A. I was, sir.
Q. You watched him do it?
A. I did.
Q. And after he was through with the examina-

tion he walked out, didn’t he ?
A. That is right.
Q. Now, Mr. Stanert, who actually made the nota-

tions over Mr. Bitting’s signature?
A. Made by Miss Marie Geraghty.
Q. In your presence?
A. Yes, sir.
Q. At your direction?
A. At the direction of Mr. Wilson.
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Q. You heard Mr. Wilson direct the stenographer 
to do it?

A. I did.
Q. And she printed the words in?
A. She did, sir.
Q. Was that done at the same time or simultane-

ously with the interlineations?
A. It was.
Q. Was Mr. Bitting’s signature on the paper at 

the time ?
A. It was.
Q. And did you inform him that you intended to 

make a notation over his signature?
A. No, sir, we didn’t.
Q. You stated yesterday that Mr. Bitting was 

the agent for both the sellers and the buyers. How 
do you know that he was the agent for the buyers ?

A. The only way I know that is that he presented 
2Q the names of his buyers to us.

Q. Well, what makes you say that he was their 
agent ?

A. Well, wouldn’t you assume  ̂ that a man was

Q. I want to know what makes you say that he 
was their agent.

A. Well, he acted for these four purchasers all 
through this transaction.

Q. And how did he act for them?
30 A. He was very much interested in the prepara-

tion of the agreement from their standpoint on the 
question of releases from this mortgage which was 
taken back, the exceptions which were to be put in 
there, about leaving out this man’s house and the 
right of way.

Q. Didn’t you state in the Court of Chancery
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that he represented the sellers in the transaction 
of this agreement?

A. Yes.

Mr. Stockwell: Yon asked him that yesterday, 
the same question.

Mr. Wendkos: Well, I just want to refresh his 
mind, that is all. ^

Q. When did you receive your instructions about 
making the interlineation in the Evans papers ?

A. Prior to the receipt, some date prior to the 
receipt of those papers back from Mr. Warner’s 
clients, signed.

Q. Signed?
A. Yes, some days prior to their signature by 

Mr. Warner’s clients, before they came into our 
possession.

Q. And in the case of the Lippincott papers you 
received the instructions ------

A. After they were in our hands.
Q. After they were in your hands?
A. Yes, sir.
Q. And when was the interlineation physically 

made in the Evans papers?
A. They were made at the same time as those 

in the Lippincott papers.
Q. And the notation was made by Miss Geraghty 

at the same time? 30
A. Yes.
Q. Over Mr. Bitting’s signature?
A. Yes.
Q. And did you inform Mr. Bitting of your inten-

tion to make that notation over his signature?
A. No, sir.



262 William J. Lippincott—Direct

Q. And did he know that yon made that notation 
or caused it to be made at the time that you made 
it!

A. No, sir.
Q. But in either case the interlineations and the 

notations were made in the papers after they had 
been executed by the buyers?

A. That is right, sir.

10 Mr. Wendkos: That is all.

By Mr. Stockwell:

Q. Mr. Stanert, before you delivered either set 
of papers to Mr. Bitting did you advise him of the 
change made in the papers?

A. I did.
Q. And of the notation------
A. I did.

20
The Court: He has testified to that.

Mr. Stockwell: That is all.

W il l ia m J. L ippin c o t t , sworn for defendants.

3q  Direct examination.

By Mr. Stockwell:

Q. Mr. Lippincott, is your name William B. or 
William J.?

A. William J.
Q. Are you the gentleman named as William J.
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Lippincott in two papers concerned with the sale of 
a couple of farms or two parts of one farm in Bur-
lington County?

A. I am.
Q. The papers we have been talking about in this 

case?
A. Yes.
Q. Did you ever meet William H. Windolph or 

William R. Goldsborough ?
A. I did not. 1 q
Q. Or George A. Wonfor?
A. Yes, I met him.
Q. In connection with these sales?
A. No.
Q. Did you meet John S. Warner in connection 

with this sale, either of these sales?
A. I beg pardon. I misunderstood you in the 

question before. I met Mr. Warner but not the 
other gentleman.

Q. You signed these two papers marked P 4 ------  20
A. Yes, sir; I signed that.
Q. And did you sign the paper marked P5, Wil-

liam B. Lippincott?
A. I am William J.
Q. You are William J.? Well, your name doesn’t 

appear on that?
A. No.
Q. Now, at any time after the execution of these 

papers, did any one of the four purchasers or any-
one on behalf of the four purchasers demand the 
return of any deposit of money? ^

Mr. Wendkos: Objected to.

A. They did not.

The Court: Objection was made, but the witness
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answered before the Court could rule. The objec-
tion will be overruled and an exception noted.

(Objection noted for plaintiffs as ground of 
appeal.)

Q. Mr. Lippincott, I didn’t know you were so 
prompt in your answers; but give time for any 

tn objection that is to be made before you answer. 
Did anybody, any one of these four, or Mr. Mrarner 
or anybody for Mr. Warner or for the four, offer 
to return any commission allowed or paid on these 
agreements f

Mr. Wendkos: Objected to as being immaterial, 
irrelevant and incompetent.

Tihe Court: I will overrule the objection.
20

(Objection noted for plaintiffs as ground of ap-
peal.)

Q. What is your answer?
A. They did not.
Q. Did any one of the four purchasers communi-

cate with you orally or in writing, offering to carry 
out the terms of these two papers, P4 and P5, or 
offering to pay for these two farms or either one of 

30 them?

Mr. Wendkos: I object to that on the ground that 
this is an oral statement or attempt to vary the 
terms of a written instrument by oral testimony.

The Court: Objection overruled.
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(Objection noted for plaintiffs as ground of ap-
peal.)

A. They did not.
Q. After the execution of these two papers, P4 

and P5, did anybody put a “ For Sale”  sign on that 
property?

A. They did.
Q. What was that sign?
A. “ Farm for sale by John S. Warner.”  10
Q. What kind of a sign was it?
A. Made of wood.
Q. How big?
A. Well, I should say 4 by 6.
Q. Did it have the name of John S. Warner on it?
A. John S. Warner.
Q. How soon after the delivery of these papers 

was that sign put up, approximately?
A. I should judge about a week or a week and a 

half. 20
Q. How long did the sign remain there?
A. Till long after the time was out.
Q. What time?
A. When they were supposed to pay for the farm.
Q. Was it there as late as October 18,1926?
A. Yes, it was there until the following spring.
Q. Did any one of the four purchasers or people 

named here as purchasers in those two papers, P4 
and P5, ever take it down ?

A. They did not. 30
Q. How did it get down?
A. The wind blew it down.
Q. Did you have anything to do with the putting 

of this sign up on your property?
A. I did not.
Q. Did you request that it be put up?
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A. I did not.
Q. I call your attention to the paper P4, which 

bears your signature, and to the clause------

Mr. Wendkos: That paper speaks for itself. It 
is in evidence.

Mr. Stockwell: It is. on that page, your Honor, 
the right to put up a sign.

Q. Do you know whether under this agreement the 
puchaser is given the right to put a “ For Sale”  
sign on the property ?

Mr. Wendkos: Objected to as being already in 
evidence. The paper speaks for itself.

Mr. Stockwell: It is right here. Here it is.

20 The Court: It is in evidence. Of course it might 
be read to the jury, as a matter of fact.

Mr. Stockwell. “ It is further understood and 
agreed— ”  I am reading1 from this paper P4—“ that 
the purchaser shall have the right at any time there-
after to erect a ‘ For Sale’ sign upon the property 
and shall have the right to enter upon the said farm 
for the purpose of showing prospective purchasers 
about the same.”

30 Q. Do you know of any of those purchasers John 
S. Warner bringing anybody there for the purpose

of selling the farm?
Mr. Wendkos: Objected to as being immaterial.

The Court: Objection overruled.
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(Objection noted for plaintiffs as ground of ap-
peal. )

A. Not that I know of.
Q. Did Mr. Bitting ever bring anybody there ?
A. Not that I know of.

Mr. Wendkos: Objected to.

The Court: He says he doesn’t know. j q

(Objection noted for plaintiffs as ground of ap-
peal. )

Q. Who is your attorney in this matter?
A. John O. Wilson.
Q. Did you refer this matter to him?
A. I did.
Q. Have you referred it to him to look after the 

matter? 20
A. John O. Wilson.
Q. Do you know Mr. Stanert?
A. Very well.
Q. Is Mr. Stanert associated with Mr. Wilson?
A. He is.

Mr. Stockwell: That is all.

Cross-examination.
_ to
By Mr. Wendkos:

Q. Mr. Lippincott, I want to get clear in my mind 
about the dates of that sign. I understood you to say 
that about a week and a half after you signed the 
agreement, or the papers, that that sign was erected; 
is that true?
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A. To the best of my knowledge.
Q. And that it remained on the premises until the 

spring of 1927 ?
A. Yes.
Q. Till the spring of 1927?
A, Yes.
Q. You saw it there all the time?
A. Yes.
Q. You didn’t take it down?

IQ A. I did not.
Q. You made no objection to its erection at the 

time ?
A. No, not at all.
Q. You permitted it to be erected?
A. I did.
Q. And when did you appear in Camden for the 

purpose of signing the deed for this property?
A. I didn’t sign—when did I appear to sign the 

9n deed?
Q. Yes.
A. December 15th—the 3rd of August.
Q. The 3rd of August of 1926 ?
A. Yes.
Q. And you never signed the deed?

Mr. Wendkos: The witness volunteered the state-
ment that he had never signed the deed.

30 Mr. Stockwell: He never signed the deed?

Mr. Wendkos: I understood him to say that.

A. No, I haven’t answered that question because 
I don’t know what deed there was for me to sign at 
that time.
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Q. Well, I ask you whether you appeared in Cam-
den for the purpose of signing a deed.

A. I did, I appeared there, but I couldn ’t sign the 
deed------

Q. Did you sign the deed? ^
A. No.
Q. Have you the check here for the commissions 

which you paid Mr. Warner?
A. I have not.

10
Mr. Stockwell: There is no claim that he paid 

any check to Mr. Warner.

Mr. Wendkos: The statement was that no com-
mission was returned.

The Court: The check given—checks were given 
by the sellers, a,ccording to the evidence, for the 
amount of the commission up to a certain point.

*61/

Mr. Wendkos: Well, it needn’t be a check.

Q. Did you pay, actually pay commissions to Mr. 
Warner?

A. It was taken out.
Q. Did you pay?
A. No—yes.
Q. Now what did you do?

The Court: Now, that is susceptible of two con- 30 
structions, Mr. Wendkos: did he pay? He made the 
allowance ; so that he understood the testimony, he 
didn’t actually give him a check.

/

Mr. Wendkos: Yes, that is true, if your Honor 
please. I don’t pretend to ask any redundant ques-
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tions, don ’t expect answers that are possible of two 
interpretations. I would like to know whether the 
statements of this witness would be in conformity 
with that of Mr. "Warner, that is all. Mr. AVhrner 
has testified that he received a credit on account of 
the papers, the agreement for the purchase price.

Q. Now is that true, Mr. Lippincott, that Mr. War- 
ne?* rece v̂e<̂  a credit on account of the purchase 

10 price representing his share of the commissions that 
you had agreed to pay?

A. He did.
Q. When did you sign those papers?
A. Well, I don’t recall the date that I signed those 

papers.
Q. Can you give us any idea?
A. No, I can’t.
Q. Well, now, if the papers are dated December 

70 wou^  timt; help you to gauge that time?
ZU A. Well, it was sometime, if I remember correct-

ly, after that.
Q. Now, when you signed those papers, were the 

names, or the signatures of the buyers, on them al-
ready?

A. They were.
Q. And were any of the names o f the sellers on 

there at that time ?
A. All of them.
Q. When you signed?
A. The names of the sellers were all put on at 

one time. We were all together and signed it at one 
time.

Q. But after the names of the buyers were put on f
A. Yes.
Q. Now did you give any instructions about any 

changes to be made in the papers ?
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A. After considering the shape that my sister’s 
farm was in, I mentioned it to John 0. Wilson that 
I thought it would be better for he to change mine, 
so as to have both the papers the same.

Q. That was after the buyers had signed?
A. That was after the buyers had signed.
Q. And you and he talked over what changes were 

to be made?
A. We did. 10
Q. And they were made according to your instruc-

tions ?
A. Yes.
Q. Were you present when they were made?
A. I was not.
Q. So that you didn’t sign on the day that the 

changes were made?
A. I did not.
Q. And evidently you must have signed a few days on 

later?
A. Sure.
Q. Now, did you notify the buyers or any of them 

of the change that you had decided upon before you 
signed the papers?

A. I did not.
Q. Did you instruct anyone to notify the buyers?
A. I did not.
Q. Or any of the buyers?
A. I did not. 30
Q. Or anybody representing them?
A. I did not.
Q. You never met any of the buyers?
A. Only Mr. Warner.

Mr. Wendkos : That is all.
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Re-direct examination.
*

By Mr. Stockwell :

Q. One more question, Mr. Lippincott. Because 
of this pending sale did you refrain from doing any-
thing to your farm in the way of preservation of that 
farm or trees thereon in the fall of 1926?

10
Mr. Wendkos : Objected to as being immaterial.

The Court : I sustain the objection.

Mr. Stockwell: The theory is, your Honor, that 
by reason of this sale—I don’t want to argue if your 
Honor has ruled on it.

The Court: I have already ruled.
20

DEFENDANTS REST.

W i l l ia m R. S t a n e r t , recalled.

30
Further cross-examination. 

By Mr. Wendkos:

Q. Mr. Stanert, did you prepare a deed out of 
Mr. Wilson?

A. Yes, sir.
Q. Was it executed by Mr. Wilson?
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A. Yes, sir.
Q. And his wife?
A. Yes, sir.
Q. In yonr presence?
A. Yes, sir.
Q. Did you take the acknowledgments?
A. I won’t say to that. The instrument I think 

would speak for itself if it was available. I don’t 
recall.

Q. Is it available? IÓ
A. I will ask Mr. Stoekwell. If it is in his files 

it is.

Mr. Stoekwell: What is the deed?

The Witness: The deed from John 0. Wilson 
and his wife to the purchasers under this agree-
ment.

(Deed produced by Mr. Stoekwell.) ™

Q. Is that it?

(Paper shown witness.)

A. That is the deed.
Q. Do you recall this deed?
A. Yes, sir; I do.
Q. That is the deed executed by Mr. Wilson?
A. That is right. 30

Mr. Stoekwell : I f the Court please, I wish to ob-
ject to this line of examination because there is no 
charge in the complaint that there has been any 
refusal to convey any property. The question of 
title is not raised in any way in the pleadings.
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Mr. Wendkos: I will withdraw it.

The Court: The objection is well taken. It is 
withdrawn.

Mr. Stockwell: I would like to offer in evidence 
our copies of the two papers, the contracts, as I call 
them, which are already in evidence.

j q  v (Papers marked Exhibit D18 and D19.)

BOTH SIDES REST.

MOTION FOR DIRECTION.

Mr. Wendkos: This is a motion for direction of 
a verdict for the plaintiffs. The first ground is that 
the construction made of the contracts by the Court 

20 of Errors and Appeals is res adjudicata.
Secondly, there was no contract entered into be- 

twen the parties to this suit, and, therefore, the de-
fendants have no legal right to retain any moneys 
paid simultaneously with the offer to purchase the 
farm by the plaintiffs.

And then I might add this: that the paper signed 
by the plaintiffs in this suit is not the same paper 
that was signed by the defendants; that in order to 
bind the plaintiffs in this suit, it is necessary, ac- 

30 cording to our statutes, that the paper or memoran-
dum or obligation must be signed by the parties to 
be charged; and there was no re-execution by the 
plaintiffs in this suit of the paper that was sub-
mitted by the defendants to the plaintiffs.

(Mr. Stockwell replies*)

The Court: I think the motion, Mr. Wendkos,
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made yesterday was to strike out all of Mr. Stanert’s 
testimony with reference to matters which might be 
construed as a ratification of the contract. That 
was the point?

Mr. Wendkos: Yes, that was the point.

The Court: That it was irrelevant, immaterial 
and incompetent. I did not rule upon that motion 
yesterday, but now I will for the purpose of the |Q  

record, so that you may have the benefit of that.
The motion wi be denied.

The motion for a directed verdict will also be de-
nied, for the reason that I am of the opinion that the 
defense set up in this case, that there was, by acts 
and words and conduct of the plaintiffs, an assent to 
and ratification of the contracts as altered, is a 
proper legal defense, and that there has been offered 
and* adduced evidence which the jury may find tends 
to support that defense. In any event I feel that un- o q  
der the evidence and under the law a question is pre-
sented for the jury. There is no question at all in my 
mind—I do not see how there can be—that the de-
cision of the Court of Errors and Appeals in the case 
between the same parties, involved the same con-
tract, is absolutely dispositive of the question as to 
whether or not the paper writing as altered and then 
executed by the vendors, constitute a contract. There 
is no question whatever that the Court held in that 
case that there never was any contract between the 
parties. But the question as to whether there was a 
ratification or an assent to the contract as altered 
is still open, and that is the question, in my view, 
that is raised in this case by the pleadings and which 
under the evidence must be submitted to the jury.

(Objection noted for plaintiffs as ground of ap-
peal.)
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CHARGE OF THE COURT.

Ladies and gentlemen of the jury. You are trying 
two suits, which are being tried together, because 
they arise out of substantially the same transaction 
and practically the same questions are involved in 
each case; but, of course, you will understand that it 

10 will be necessary for you to render a separate ver-
dict in each case. The plaintiffs in one suit are 
William H. Windolph, George A. Wonfor, William
R. Goldsborough and John S. Warner. The defen-
dants are John 0. Wilson, Laura L. Evans, William 
J. Lippincott and Laura L. Evans, executors of the 
estate of William B. Lippincott, deceased. The 
plaintiffs in the other suit are the same, and the de-
fendants are William J. Lippincott and Laura L. 
Evans, executors of the estate of William B'. Lippin- 

20 cott, deceased, if I have stated the two separate cases 
correctly. In any event there are two separate suits 
and the plaintiffs are the same in both cases and the 
defendants are not altogether the same in both cases.

The object of the plaintiffs in each suit is to re-
cover back deposits of money or payments on ac-
count made by them to the defendants under cir-
cumstances which have been explained to you in the 
evidence. The theory of the plaintiffs is that these 
moneys in each case were paid in connection with a 

30 ProP°kal which they made to the defendants for the 
purchase of certain real estate owned by the defen 
dants, that the proposals were not accepted by the 
defendants and that, therefore, they, the plaintiffs, 
are entitled to recover the amounts of money paid 
in connection with those proposals.

Now, it is not disputed that in December or there-
abouts in the year 1925 the plaintiffs desired to pur-
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chase a farm of about 180 acres, consisting of two 
tracts of land situate at or near Marlton, partly, I 
think the evidence shows, in Burlington County and 
partly in Camden. One of these tracts was owned 
by William J. Lippincott and William B. Lippincott 
and the other by Laura Evans and William B. Lip-
pincott. It appears that after some preliminary 
negotiations a form of agreement covering each of 
the tracts of land and stipulating the terms of sale 
and purchase was prepared in the office of the attor- 10 
ney for the defendants, who were the owners of the 
land. These writings were then delivered to an inter-
mediary for the purpose of obtaining the signatures 
of the buyers, who are the plaintiffs in these suits.
The papers were executed by the buyers and re-
turned to the attorney for the sellers in order that 
they might be signed by the sellers. The initial pay-
ments called for by the proposed agreement were 
made by the purchasers or one who was acting for 
the purchasers. The papers were thereafter exe- 20 
cuted by the sellers. Before the execution, however, 
that is, the signing of the papers, a change was made 
in one provision of the proposed agreements as they 
had been signed by the buyers, the plaintiffs here.
The agreements, as originally drawn, provided that, 
in part payment of the purchase price, the vendees, 
that is, the purchasers, should give a mortgage to 
the parties of the first part, that is, the vendors. 
This clause was altered so as to provide in one 
agreement that a purchase money mortgage should 3Q 
be made to William J. Lippincott, one of the parties 
of the first part, and in the other agreement that the 
mortgage should be made to Laura Evans, one of 
the parties of the first part in that agreement. A 
notation was made at the bottom of each instrument 
in the space reserved for witnesses to the agreement 
that the alteration was made before execution; and
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my recollection of the evidence is that it is not dis-
puted that the alteration was made before the exe-
cution by the sellers of the property. There is, on 
the other hand, no question whatever that the altera-
tion was made after the signing of the papers by the 
proposed purchasers. So as I say, it may be taken 
as clearly established that the alterations were made 
before the papers were signed by the vendors and 
delivered to the vendees, and that prior to the de- 

10 livery to the vendees or any one acting for them, 
the vendees had no knowledge of the alteration and 
that none of them personally had any knowledge or 
notice of the change until sometime after the de-
livery and the making of the payments on account 
of the purchase price.

Now, as I have said, the plaintiffs seek to recover 
the, amounts paid on the theory that they did not exe-
cute the papers which were signed by the vendors 
and that, therefore, there never was any contract be- 

20 tween them and the vendors. Their insistment is 
that they signed certain paper writings which set 
forth the terms of the contract of purchase by which 
they were willing to bind themselves, but that those 
paper writings were altered by the vendors in a 
material particular before being signed by them; so 
that there was no meeting of the minds of the par-
ties, which is essential to the making of a contract. 
There is no question that the alteration made in the 
instruments after their execution by the vendees, 

3Q that is, the buyers, was material. The vendees ex-
pressed themselves as willing to give a mortgage to 
the vendors; the change made in the instruments re-
quired that the mortgage should be given to one of 
the vendors.

But whether the alteration was material or not is 
a question not essential to the determination of these 
cases. It only need be said that if the change was



Charge of the Court 279

made without the knowledge or assent of the ven-
dees then there was no contract. There is no con-
tract in any case unless the parties thereto assent, 
and they must assent to the same thing, in the same 
sense. A  proposition becomes a contract only when 
it is met by an acceptance which corresponds with 
it entirely and adequately. The assent must compre-
hend the whole of the proposition. It must be ex-
actly equal to its extent and provisions and it must 
not qualify them by any new matter. JQ

Thus the plaintiffs, in signing the form of agree-
ment for the purchase of defendants’ land and de-
livering those forms of agreement to the defendants ’ 
attorney in effect submitted to the defendants a 
proposition in writing to purchase the lands on cer-
tain definitely specified terms; and if that proposi-
tion in the form of a draft agreement had been exe-
cuted precisely as written and signed by the defen-
dants, then, of course, there would have been a bind-
ing and enforceable contract between the parties. 20 
As they were not accepted as submitted—that is, ac-
cepted now by the vendors, the owners—as they 
were not accepted as submitted, but on the contrary 
were altered in one of their clauses, then there was 
no contract between the parties unless the plaintiffs 
assented to the alteration either at the time the 
agreements were returned to them or subsequently 
assented to or ratified by them, either expressly or 
by their acts or course of conduct. Whether there 
was such an assent or ratification is the question 
submitted to you for your decision, and that decision 
must be based upon the evidence as to what was 
done and said by the parties after the paper writings 
had been signed by all of them.

These instruments were delivered to the plaintiffs 
after they had been signed by the defendants. A 
reading of them would show not only that the altera-
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tion had been interlined in the body of the agree-
ment, but that it had been noted at the bottom there-
of, opposite the signatures, as having been made 
before execution. The plaintiffs, the proposed pur-
chasers, say that they did not learn of the change 
until a considerable time after the papers were de-
livered to them. If you should find from the evi-
dence that after learning of the alteration in the 
papers they had signed, or if any authorized agent 

10 of theirs in the course of the transaction had ac-
quired such knowledge, as that they by their acts or 
conduct or the acts or conduct of their agent in the 
course of his employment accepted or assented to 
the alterations or to the instrument as altered, then 
the instruments constituted a contract by which they 
were bound and they cannot recover in these suits 
in that event.

One of the acts upon which the defendants rely as 
evidence of acceptance of the agreements by the 

20 plaintiffs is the request for an extension of the time 
for settlement. That such a request was made and 
that the defendants extended the time for settlement 
is not controverted. If this request for an extension 
was made either by the plaintiffs or their agents with 
their knowledge, or with the knowledge of their 
agent that the agreement had been altered, would 
that fact indicate an acceptance of the agreements 
or an assent to them as altered?

The defendants have also shown that one of the 
30 plaintiffs, Mr. Warner, notified the defendants, that 

is, the owners of the property, in effect that he was 
advised that two of the plaintiffs, two of the pro-
posed purchasers, would not be able to carry out 
their agreement, and this would necessitate the for-
feiture of the money paid on account. I have not 
attempted to quote that letter verbatim, and it is 
not before me, but it is in evidence and you will have
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it in consideration of the case along with the other 
letters. From that letter you are asked by the de-
fendants to draw an inference favorable to their 
contention that the agreement as altered had been 
accepted by the plaintiffs. Whether such an infer-
ence should be drawn will depend upon what you 
find the facts to be with reference to the knowledge 
which the plaintiffs had as to the change in the 
agreements at the time the letter was written. If 
you find they then had or were then chargeable with |q 
knowledge of the alterations and either themselves 
or by their agent expressed a purpose of forfeiting 
the money paid on account of the purchase price or 
under the proposed agreements because of their in-
ability to carry out the agreement, then there would 
seem to be in the circumstances some basis for an 
inference which the defendants ask you to draw in 
support of their defense that there was an accep-
tance or an assent to the contracts as modified.

Now, in connection with the consideration of the 20 
question whether the plaintiffs had knowledge or 
were chargeable with knowledge of the change in the 
agreements when the transactions relied upon in 
part by the defendants as showing an acceptance of 
the agreements took place, and whether those trans-
actions were binding upon the plaintiffs, it is essen-
tial to determine whether Warner or Bitting was the 
agent of the plaintiffs in those transactions. Mr. 
Bitting was employed by Mr. Warner as salesman, 
according to the testimony, I think, of both gentle-
men. It is a legitimate inference to be drawn from ^  
the evidence, I think, that what Mr. Bitting did was 
primarily in the service of his employer and for 
compensation to be paid by his employer. Was his 
employer, Mr. Warner, the agent of the other plain-
tiffs? I say the agent of the other plaintiffs because 
you will understand that he is one of the plaintiffs
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in this suit, as being one of the parties to the pro-
posed agreements. Mr. Warner was not only one 
of the parties to this proposed contract but he ap-
pears to have been, so far as the evidence goes, the 
only one of the four gentlemen who took an active 
participating interest in the transaction. The first 
payments, when the so-called proposal was submit-
ted, were made by his checks, with the explanation he 
has given to the jury as to the circumstances of 

10 those payments. It also appears, as I recall his tes-
timony, that it was at his instance that an extension 
of time for settlement was asked for and granted.

It can hardly be said that he was representing the 
vendors, that is, the owners, as it is a principle of 
law that no person can act as agent in a transaction 
in which he has an interest or to which he is a party 
on the side opposite to his principal. Mr. Warner 
had an interest in the transaction as one of the pur-
chasers. His interest as purchaser did not coincide 

20 with the interest of the defendants as sellers. But 
there is no question that Mr. Warner or his sales-
man brought the parties together, and that the 
vendors recognized Warner as the selling agent by 
paying to him or giving him credit for part of the 
commission. But it is equally clear, I think, that 
after the parties were brought together, Mr. Warner 
was referred to Mr. Wilson as the attorney who 
would represent the vendors in the transaction, and 
that Wilson dealt with the vendees only through 

30 Warner and Bitting except as to certain letters which 
were mailed from Wilson rs office to each of the ven-
dees.

The evidence also appears to indicate that the 
plaintiffs, with the exception of Warner and possibly 
of Mr. Wonfor, did not come into any personal con-
tact with the defendants in the course of the trans-



Charge of the Court 283

action. Whatever was done after the parties 
reached a point of putting their understanding into 
writing seems to have been done on behalf of the 
sellers by Mr. Wilson or Mr. Stanert, his associate, 
and on behalf of the buyers by Mr. Warner or his 
employee, Mr. Bitting. If you find that Warner, or 
Warner and Bitting were the agents of the plain-
tiffs in the transaction, then any knowledge they had 
concerning the transaction was the knowledge of the 
plaintiffs and any act which they did within the 10 
scope of their agency would be binding upon the 
plaintiffs.

Now, ladies and gentlemen, by commenting upon 
or referring to some of the evidence in this case 
you must not understand that I have thereby in-
tended to give any special importance or signifi-
cance to that evidence or to indicate that it should 
have any special weight in your consideration. You 
are to rely solely upon your recollection of the evi-
dence. Give it, and any particular part of it, such 20 
weight as you believe it is entitled to receive and 
draw from the facts as you find them, from the evi-
dence, such inferences as might legitimately be 
drawn by reasonable minds.

Now, since it conclusively appears that the forms 
of agreement which the plaintiffs signed and sub-
mitted to the defendants were altered before their 
execution by the defendants, it is manifest that 
neither the vendees nor the vendors executed the 
papers that had been executed by the other party. 20 
The paper writings, therefore, as executed, consti-
tuted no agreement between the parties. The de-
fendants admit the alteration of the paper writings 
but set up the defense that the papers as altered 
were accepted and assented to by the plaintiffs and 
that in this way there was brought into existence a
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binding contract between the parties. That is the 
contention of the defense. If yon find the defendants 
have made ont that claim, that defense, by the 
greater weight of the evidence, your verdict should 
be in favor of the defendants. If you reach the con-
clusion that the evidence does not preponderate in 
support of the defendants’ contention then your 
verdict must be for the plaintiffs for the full amount 
of the claim in each suit, with interest from the time 

10 the payments were made, which I think the evidence 
establishes as somewhere between December 15th 
and December 22nd, 1925. The amount, you will 
recall, paid on account of the Lippincott agreement, 
has been stipulated to be $8,500 and on the Evans 
agreement to be $6,200. If you find for the plaintiffs 
you will compute on each of these sums interest at 
the rate of six per cent per annum and include such 
interest in your verdict in each case. If you find 
in favor of the defendants, your verdict will be in 

20 each case that the plaintiffs have no cause of action.

On behalf of the plaintiffs I charge request num-
ber 4 as follows:

4. If you find that the parties in this suit have not 
agreed to the same thing in the same sense and that 
their minds had not met on the same ground, then 
you shall find for the plaintiffs.

30
I charge number 5:

5. If you find from the evidence that no election to 
be bound’ by that contract can be spelled out of the 
plaintiffs’ conduct, you shall find for the plaintiffs. 
And I will add to that, the conduct or acts of the
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plaintiffs or the acts of the plaintiffs’ duly auth-
orized agent.

6. I f you find from the evidence that plaintiffs’ 
conduct displayed a mere disinclination to be bound 
by the contract, then you shall find for the plaintiffs.

11. If you find that the interlineations had not been 
ratified or. adopted by the plaintiffs, then your ver-
dict shall be for the plaintiffs. 10

The other requests to charge are not charged ex-
cept as they may have been covered in the instruc-
tions already given you, and the requests to charge 
which I have charged are not to be understood as in 
any sense modifying the general instructions already 
given you.

Mr. Wendkos : Plaintiffs except to the refusal of 
the court to charge as requested. 20

Mr. Stockwell: Defendants except to the charg-
ing of requests 4, 6 and 11 of plaintiffs.

EXHIBIT Dl.

December 15, 1925.
Mr. John S. Warner, 3Q
639 Market St.,
Camden, N. J.
Dear Sir:—

In consideration for your services in consummat-
ing sale of my farm, located near Marlton, N. J. 
under a certain agreement made by and between 
William J. Lippincott, et ux, et al, and William H.
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Windolph, et als, dated the 15th day of December, 
1925,1 agree to pay you a commission of 5% of the 
total sale price, to be calculated on the final settle-
ment figures.

By your acceptance of this agreement hereon, you 
acknowledge receipt of the sum of $2125.00 on ac-
count of said commission, and the balance of said 
commission is to be paid to you when, as and if 
the settlement under the above mentioned agree- 

10 ment takes place, and in the event that settlement 
is not made as provided therein, my liability to you 
is entirely cancelled.

Yours very truly,
WILLIAM J. LIPPINCOTT.

Accepted,
John S. Warner,

Agent.

20
EXHIBIT D2.

December 15, 1925.
Mr. John S. Warner,
639 Market St.,
Camden, N. J.
Dear Sir:—

In consideration for your services in consummat-
ing sale of my farm, located in Marlton, N. J., under 

30 a certain agreement made by and between William 
Evans, et ux, et al., and William H. Windolph, et 
als, dated the 15th day of December, 1925, I agree 
to pay you a commission of 5% of the total sale 
price, to be calculated on the final settlement figures.

By your acceptance of this agreement hereon, 
you acknowledge receipt of the sum of $1600.62 on 
account of said commission, and the balance of said
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commission is to be paid to yon when, as and if 
the settlement under the above mentioned agree-
ment takes place, and in the event that settlement 
is not made as provided therein, my liability to 
you is entirely cancelled.

Yours very truly,
Laura Evans.

Accepted,
John S. Warner, Agent.

10

EXHIBIT D3.

1/28/30 K 
JOHN 0. WILSON 

Market Street at Fourth 
• Camden, N. J.

February 19, 1926.
Mr. John S. Warner, 20
639 Market St.,
Camden, N. J.
Dear Sir:—

With regard to a certain agreement made by and 
between William Evans and others, covering the 
sale of a farm near Marlton, N. J., which agree-
ment was only recently executed and delivered to 
you, although it is dated sometime prior thereto.

This letter is to evidence that the settlement date 
as set out in said agreement is extended for a period 30 
of forty-five days from the said date set out in said 
agreement. All other conditions of said agreement, 
of course, to apply, effective as of that date.

Yours very truly,
John O. Wilson 

Atty for Laura Evans
WRS.-MB
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EXHIBIT m .

JOHN a  WILSON 
Market Street at Fourth 

Camden, N. J.
January 26, 1926.

10 Mr. John S. Warner,
Camden, N. J.
Dear Sir:—

Referring to the execution of the agreements on 
the farm near Marlton, N. J. owned by Laura 
Evans, I wish to advise you that we have been de-
layed in delivering these agreements to you because 
we have been unable to obtain the husband’s sig-
nature. These people are having some trouble be-
tween them, and we anticipate going through with

20 the deal, even if it is necessary to make application 
for a divorce, for which we have grounds, but I 
am still hoping that an amicable arrangement can 
be made between husband and wife, whereby this 
agreement will be executed.

We will not ask you to hold the matter in abey-
ance longer than this week, within which time we 
will have the matter settled definitely with the hus-
band, one way or the other.

Yours very truly,
30 John 0. Wilson

JOW :MB



Defendants’ Exhibits 289

EXHIBIT D5.

JOHN 0. WILSON 
Market Street at Fourth 

Camden, N. J.
June 1, 1926.

Mr. John S. Warner,
639 Market St., 10
Camden, N. j .
Dear Sir:

I enclose letter which has been signed by William 
J. Lippincott, in connection with the agreement for 
the sale of his farm.

This is in line with our agreement with you and 
extends the time for settlement for ^  period of 45 
days. .

Very truly yours,
John 0. Wilson 20

WES EMc

EXHIBIT D6.

May 27, 1926.
Mr. William H. Windolph,
Camden,
N. J. 30
Gentlemen:

I hereby agree to defer the settlement for the 
property covered by agreement between myself and 
others and yourself and others, dated the fifteenth 
day of December, 1925, for the sale of my farm, for 
a period of forty-five days from the date set in the
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agreement for this settlement. All other conditions 
of the agreement remain the same.

Very truly yours,

EXHIBIT D7

10 August 31, 1926.
Mr. John S. Warner,

Palmyra, New Jersey.
Dear Sir:

I enclose herewith extension agreements which 
have been signed in connection with your purchases 
from Mr. William J. Lippincott and Mrs. Laura 
L. Evans.

Very truly yours,
WRS-W 

20 Encs.

EXHIBIT D8.

August 18th, 1926.
Mr. John S. Warner,

Palmyra, N. J.
Dear Sir:

30 In consideration of the fact that some of the par-
ties interested in sales agreement for purchase of 
my farm consisting of One Hundred acres, located 
in Evesham Township, on the Marlton Pike, and 
for which settlement is called for by present agree-
ment Sept. 18th, 1926.

I hereby agree to extend time for settlement to
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Oct. 18th, 1926. All other provisions of existing 
agreements to remain unchanged.

Yours truly,
(signed) William J. Lippincott.

EXHIBIT D9.

August 18th, 1926. 10
Mr. John S. Warner,
Palmyra, N. J.
Dear Sir :

In consideration of the fact that some of the par-
ties interested in sales agreement for purchase of 
my farm consisting of seventy-three acres, located 
in Evesham Township, on the Marlton Pike, and 
for which settlement is called for by present agree-
ment Sept. 18th, 1926.

I hereby agree to extend time for settlement to 20 
Oct. 18th, 1926. All of the other provisions of exist-
ing agreements to remain unchanged.

Yours truly
(signed) Laura Lippincott Evans.

EXHIBIT DIO.

JOHN 0. WILSON 30
Market Street at Fourth 

Camden, N. J.
September 7th, 1926.

Mr. John S. Warner,
Palmyra, N. J.
Dear Sir:

Won’t you kindly advise us when you order Title
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10

Insurance for the Lippincott property, so that we 
can assist the Title Company in this examination 
by turning over to them all the old Title papers, 
which will no doubt expedite the delivery of the 
Settlement Certificate.

Yours very truly,
Jno. 0. Wilson 

per W  E
SJE.SS

EXHIBIT D12.

1/22/30 K
October 8, 1926.

Messrs. William H. Windolph,
William R. Goldsborough, George A. Wonfor and 
John S. Warner:

20 Gentlemen:
You made an agreement, dated December 15,

1925, with William Evans and Laura Evans, his 
wife, and William B. Lippincott for the purchase 
by you of approximately 78.50 acres of land in the 
Township of Evesham, County of Burlington, State 
of New Jersey, excepting thereout the mansion 
house, etc., as provided for in said agreement, under 
which agreement settlement was required to be made 
at my office, southwest corner of Fourth and Mar-

30 ket Streets, Camden, N. J., on August 3, 1926, at 
the hour of eleven o ’clock in the forenoon of that 
day.

At your request and by mutual arrangement of 
the parties to the agreement, the time for settlement 
under said agreement was extended to October 18,
1926. Said property was to be surveyed by Henry
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Lippincott in order to ascertain the correct acreage 
of the property being conveyed. That survey has 
been made and a copy thereof was delivered to you , 
long since. According to said survey as provided 
in the agreement, the acreage amounts to 73.71 
acres, and at the price of $850.00 per aere the total 
purchase price is $62,653.50.

Since the execution of said agreement, I have 
taken title to said premises, subject to said agree-
ment, and will be prepared for settlement on Oc- 10 
tober 18,.1926, at the hour of eleven o ’clock in the 
forenoon, at my office, southwest corner of Fourth 
and Market Streets, Camden, N. J., being the place 
fixed for settlement in said agreement, at which 
time and place you are required to attend and settle 
in accordance with the terms of said agreement.

Very truly yours,
John O. Wilson 
W R Stanert

Atty in fact 20

EXHIBIT D15.

Same as Exhibits D13 & 14
October 8, 1926.

Messrs. William H. Windolph,
William R. Goldsborough, George A.
Wonfor and John S. Warner: ' 30
Gentlemen:

You made an agreement, dated December 15,1925, 
with William J. Lippincott and Caroline, his wife, 
and William B. Lippincott for the purchase by you 
of approximately 100 acres of land on the Marlton 
Pike, partly in the County of Camden and partly
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in the County of Burlington, under which agree-
ment settlement was required to be made at my 
office, southwest corner of Fourth and Market 
Streets, Camden, N. J., on August 3, 1926, at the 
hour of eleven o ’clock in the forenoon of that day.

At your request and by mutual arrangement of 
the parties to the agreement, the time for settle-
ment under said agreement was extended to October 
18, 1926. Said property was to be surveyed by 

10 Henry Lippincott in order to ascertain the correct 
acreage of the property being conveyed. That sur-
vey has been made and a copy thereof was delivered 
to you long since. According to said survey as pro-
vided in the agreement, the acreage amounts to 
97.173 acres, and at the price of $850.00 per acre 
the total purchase price is $82,597.05.

I will be prepared for settlement on October 18, 
1926, at the hour of eleven o ’clock in the forenoon, 
at my office, southwest corner of Fourth and Market 

20 Streets, Camden, N. J., being the place fixed for 
settlement in said agreement, at which time and 
place you are required to attend and settle in ac-
cordance with the terms of said agreement.

Very truly yours,
John O. Wilson 
W. R. Stanert

Atty in fact 
William J. Lippincott

30
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EXHIBIT D16.

Phone, Riverton 619
JOHN S. WARNER 

SUBURBAN REALTOR
Oct. 15, 1926

Mr. John 0. Wilson,
Camden, N. J. 10

Dear S ir:—
In reply to your letter of Oct. 8th, 1926 Mr. Bit-

ting has advised me that Messrs. Groldsborough and 
Wonfor are not in position to make settlement on 
the Lippincott Farm which necessitates the forfeit 
of all money paid on account.

Very truly yours,
JOHN S. WARNER,

JSW :J
20

EXHIBIT D17.

Same as D ll

. JOHN 0. WILSON 
Market Street at Fourth 

Camden, N. J.
September 14, 1926. 30

Mr. John S. Warner,
Palmyra, New Jersey.
Dear Sir:—

Attention: Mr. Bitting.
I understand Mr. Warner is out of town, but it 

came to our attention soon after the extension was
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granted that you had not made application for your 
title insurance.

The purpose of this letter is to see if you wont 
kindly do this. Of course, we do not want to be 
arbitrary, but we will be prepared, on behalf of Mr. 
Lippincott and Mrs. Evans, to make settlement on 
the day settlement is due.

We are not prepared to grant any further ex-
tensions, nor are we prepared to excuse your non- 

ID settlement by reason of your not having your title 
examination.

Wont you get busy with this, so there wont be 
any trouble at the finish.

Very truly yours,
John 0. Wilson

W RS/NW

20 EXHIBIT D18.

THIS AGREEMENT, made the 15th day of Dec. 
in the year of our Lord one thousand nine hundred 
and twenty-five, by and between WILLIAM J. LIP-
PINCOTT and CAROLINE W. LIPPINCOTT, his 
wife, of the Township of Evesham, County of Bur-
lington and State of New Jersey, and. WILLIAM
B. LIPPINCOTT, Widower, of the Town of Marl- 
ton, County of Burlington and State of New Jersey, 

30 hereinafter called the parties of the first part, and 
WILLIAM H. WINDOLPH, of Ridley Park, Dela-
ware County, State of Pennsylvania, WILLIAM R, 
GOLDSBOROUGH of Meadowbrook, Montgomery 
County, State of Pennsylvania, GEORGE A. WON- 
FOR, of the Cinnaminson Township, Burlington 
County, State of New Jersey, and John S. WAR-
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NEE, of Riverton, Burlington County, State of New 
Jersey.
hereinafter called the parties of the second part.

WITNESSETH, That the said parties of the first 
part hereby agree to sell and convey to the said 
parties of the second part, and the said parties of 
the second part hereby agree to buy from the said 
parties of the first part, ALL that certain farm or 
plantation known as the William B. Lippincott 
Farm, situate on the Marlton Pike near Cropwell 10 
Station, partly in the County of Camden and Partly 
in the County of Burlington and State of New Jer-
sey, containing approximately one hundred and two 
acres of land, EXCEPTING thereout and there-
from the mansion house and lot of land whereon 
the same is located, containing two and twenty- 
seven one-hundredths (2.27) acres, according to a 
survey thereof attached to this agreement, AND 
SUBJECT to the railroads’ rights of way, ALSO 
SUBJECT to the right of way in the rear of the 20 
said farm granted and conveyed to Samuel Ven- 
nell; RESERVING a right of way over the lane 
fifty feet in width as now laid out, extending from 
the mansion house to the Marlton Pike, as shown 
on the map attached hereto, for the price or sum 
of Eight Hundred and Fifty Dollars ($850.00) per 
acre, the acreage to be ascertained by a survey 
thereof to be made by Henry Lippincott, the cost 
of which survey shall be paid by the parties of the 
first part, and in case survey is shown to be inac- 30 
curate party of the first part shall only be entitled 
to collect for the correct acreage, which survey shall 
include the entire farm of the said parties of the 
first part comprising all the lands within the title 
lines, including the lands comprised within the rail-
roads ’ rights of way, the said right of way granted 
to said Vennell, and the right of way reserved over
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the lane fifty feet in width, hut the acreage for 
which payment is to be made by the parties of the 
second part shall exclude the acreage contained 
within the lines of all railroads’ rights of way pass-
ing through or across the said farm and shall also 
exclude the acreage comprised within the said right 
of way granted to said Samuel Vennell, TO-
GETHER with the hereditaments and appurte-
nances to the same belonging, under and subject 

10 to the following terms and conditions:
A first payment of Eighty-Five hundred dollars 

receipt whereof is hereby acknowledged by the said 
parties of the first part.

The further sum of Twenty-One Thousand Five 
Hundred Dollars shall be paid at the time of 
final settlement, and a bond and mortgage ex-
ecuted by the said parties of the second part 

William J. Lippincott, one of 
to /the said parties of the first part, for the amount 

20 of the balance of the purchase price, when ascer-
tained in the manner aforesaid, which said mort-
gage shall be payable in installments of at least 
Eleven Thousand Dollars annually, the whole 
amount thereof to be paid within five years from 
the date thereof, and to bear interest at the rate 
of six per cent per annum payable semi-annually. 
Said mortgage to contain the usual tax, insurance 
and default clauses and to be in form to be ap-
proved by John 0. Wilson of Fourth and Market 

3Q Sts., Camden, N. J. Said mortgage also to contain 
U a release clause, providing that the tenant house 

fronting on the Marlton Pike with a lot 100 x 200 
feet may be relea-sed by the payment of Five Thou-
sand Dollars on account of the principal of said 
mortgage, and that the balance of the land fronting 
on the Marlton Pike, for a depth of two hundred 
feet may be released at the price of Twelve Dollars
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and Fifty Cents per front foot and that land front-
ing on Cropwell Road for a depth of two hundred 
feet may be released at the price of Eight Dollars 
per front foot, and that the balance of the farm 
may be released from the lien and operation of the 
said mortgage upon the payment of the sum of 
Eight Hundred Dollars per acre. Said mortgage 
also to contain a clause that upon the payment of 
any annual installment of principal the parties of 
the second part shall be entitled to a release of land 10 
according to the schedule herein above mentioned, 
to the amount of said annual payment.

Final settlement shall be made at the office of 
John 0. Wilson, Southwest corner of Fourth and 
Market Sts., Camden, N. J., on the third day of 
August, A. D. 1926, at the hour of eleven o ’clock 
in the forenoon of said day, unless the parties to 
this agreement shall agree upon a previous date.

All taxes upon the said premises to be conveyed 
to the said parties of the second part shall be appor- 20 
tioned to the date of final settlement.

It is further understood and agreed that the par-
ties of the first part shall have the right to retain 
possession of such part of the farm on which there 
may be growing crops for the purpose of removing 
same within a reasonable time, not exceeding four 
months after date set for final settlement.

It is further understood and agreed that the par-
ties of the first part shall have the right to cut 
such firewood for the purpose of fuel in his man- 30 
sion house as may be necessary for use of his family, 
during the years 1925 and 1926.

It is further understood and agreed that the par-
ties of the second part shall have the right, at any 
time hereafter, to erect a “ For Sale”  sign upon 
the property, and shall have the right to enter upon
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the said farm for the purpose of showing prospec-
tive purchasers about the same.

It is further understood and agreed that the par-
ties of the second part shall have the right, after 
a period of two years from the date of this agree-
ment, to extend the right of way from the Marlton 
Pike through the remaining property of the par-
ties of the first part in a manner satisfactory to 
them, and upon the payment to them of the sum of 

10 Eight Hundred and Fifty Dollars per acre for the 
area taken for the extension of said right of way.

It is also understood and agreed that the parties 
df the first part shall have the right to cut and 
remove ten logs for the purpose of making lumber 
for the general repairs and improvements to their 
said buildings.

It is also understood and agreed that the said 
parties of the second part shall have the right to 
change the right of way hereby reserved over the 

20 [ane fifty feet wide, extending from the Mansion 
house to the Marlton Pike, as shown on the map 
attached hereto, at any time to a more practical 
location in a manner satisfactory to the parties of 
the first part.

It is also understood and agreed that title to the 
said premises shall be free and clear of all restric-
tions of a character that would interfere with the 
general scheme of building development, and all 
incumbrances, including municipal liens and assess- 

30 ments, except the rights of telephone, electric light 
and water companies, which title shall be a market-
able title subject only to such exceptions as are set 
out herein, and at the time of final settlement the 
parties of the first part shall tender the parties 
of the second part a special warranty deled, con-
veying such title, or in the event that such title 
cannot be delivered as above then the deposit made
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herewith shall he returned to the said parties of 
the second part, together with the amount of ex-
penses incurred by the said parties of the first 
part in obtaining searches upon the said premises 
and in the examination of the title to the same.

All adjustments shall be made as of the third 
day of August, A. D. 1926, and possession of the 
said premises shall be given to the said parties of 
the second part, except as above stated, at the time 
of final settlement. 10

It is further agreed that time is the essence, of 
this contract, and in case the purchasers do .not 
attend at the time of final settlement to receive the 
deed and pay the balance of the purchase price and 
execute the bond and mortgage to the said party of 
the first part, then the first payment hereinabove 
mentioned may at the option of the parties of the 
first part be applied on account of the purchase 
price, and the balance of the purchase price shall 
be payable to the said parties of the first part on 20 
demand, or, the said parties of the first part may . 
retain the first payment hereinabove mentioned as 
damages agreed and liquidated, for the failure of 
the said parties of the second part to carry out 
the terms of this agreement, in such case this agree-
ment shall be null and void.

The parties of the second part shall pay for all 
searches and other expenses, excepting the prepara-
tion of the deed and the necessary revenue stamps 
attached thereto which shall be paid for by the par- 30 
ties of the first part.

This agreement shall extend to and be binding 
upon the heirs, executors, administrators, succes-
sors and assigns of the parties hereto.

The parties of the second part covenant and agree 
that they will not record, cause or permit to be 
recorded this agreement or any copy thereof in
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the Office of the Register of Deeds of Camden 
County or the Clerk’s Office of Burlington County, 
or any other public office.

IN WITNESS WHEREOF, the parties hereto 
have set their hands and seals, the day and year
first above written.

WILLIAM J. LIPPINCOTT (LS)
CAROLINE W. LIPPINCOTT (LS)
WILLIAM B. LIPPINCOTT (LS)

10 WILLIAM H. WINDOLPH (LS)
WILLIAM R, GOLDSBOROUGH (LS)
GEO. A. WONFOR (LS)
JOHN S. WARNER (LS)

SIGNED, sealed and De-
livered in the Presence of

Words “ William J. Lippineott, one 
o f ”  inserted between lines 2 and 3, 
page 3, before execution.

ROBT. C. BITTING 
ROBT. C. BITTING 

20 EDGAR D. McGONIGAL 
EDGAR D. McGONIGAL

EXHIBIT D19.

1/27/30 K.

THIS AGREEMENT, made the 15th day of Dec.
30 in the year of our Lord one thousand nine hundred 

and twenty-five, by and between WILLIAM EVANS 
and LAURA EVANS, his wife, and WILLIAM B. 
LIPPINCOTT of the Town of Marlton, Evesham 
Township, County of Burlington and State of New 
Jersey, hereinafter called the parties of the first 
part and WILLIAM H. WINDOLPH, of Ridley
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Park, Delaware County, State of Pennsylvania, 
WILLIAM R. GOLDSBOROUGH, of Meadow- 
brook, Montgomery County, State of Pennsylvania, 
GEORGE A. WONFOR, of Cinnaminson Township, 
Burlington County, State of New Jersey, and JOHN
S. WARNER, of Riverton, Burlington County, 
State of New Jersey,
hereinafter called the parties of the second part.

WITNESSETH, that the said parties of the first 
part hereby agree to sell and convey, and the said 10 
parties of the second part hereby agree to buy all 
the following described tract or parcel of land situ-
ate in the Township of Evesham in the County of 
Burlington and State of New Jersey, and bounded 
as follows: BEGINNING at a point in the middle 
line of the Camden, Ellisburg and Marlton Turn-
pike Road and the Easterly line of Cropwell Road; 
thence (1) North twenty-six degrees and forty-nine 
minutes east, seven chains and four links to a point 
in the land of the Philadelphia, Marlton and Med- 20 
ford Railroad Company; thence (2) South seventy- 
one degrees and twenty-five minutes East, eight 
chains and four links to another point in the land 
of the Philadelphia, Marlton and Medford Railroad 
Company, formerly corner to David D. Griscom’s 
land; thence (3) North thirty degrees and five min-
utes East forty-seven links to a stone in the North-
erly line of the land of the Philadelphia, Marlton 
and Medford Railroad; thence, continuing on the 
same course along the line of David D. Griscom’s 30 
land, eleven chains and seventy-two links to a locust 
stake in a ditch; thence (4) still along the line of 
Griscom’s land South fifty-one degrees and seven 
minutes East, five chains and fourteen links to a 
locust stake in said ditch, thence (5) still by Gris-
com’s land, North thirty-three degrees and forty- 
nine minutes East, twelve chains and seventy-seven
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links to a stone coiner, thence (6) still by Gris-
com’s land, South seventy-one degrees and twenty 
minutes East, nine chains and twenty-four links to 
a stone corner to said Griscom’s land in the line of 
land of Joseph M. Brick thence (7) along the line 
of Brick’s land North twenty-five degrees and thir-
ty-seven minutes East, six chains and ninety-five 
links to a stone corner to other lands of the said 
David D. Griscom’s; thence (8) by said Griscom’s 

10 land, North sixty-three degrees and thirty-five min-
utes, West fifteen chains and thirty-six links to a 
corner two feet Southeast of a stone placed for a 
corner; thence (9) still by Griscom’s land South 
forty-three degrees and twenty-five minutes West, 
three chains and thirty-eight links to a stone; thence 
(10) still by Griscom’s land North seventy degrees 
and five minutes West, ten chains and sixty links 
to a stone, buried; thence (11) still by Griscom’s 
land South fifty-five degrees and fifty-five minutes 

20 West one chain and four links to a stone on the 
ditch bank, thence (12) still by Griscom’s land South 
sixty-four degrees and fifty-five minutes West, four 
chains and eighteen links to a corner thirteen feet 
Southeast of the centre of the bridge on the Crop- 
well Road thence (13) nearly along the ditch and 
by line of William B. Lippincott land North fifty- 
nine degrees and thirty-five minutes West, five 
chains and fifteen links to a stake on the Northerly 
edge of the ditch, thence (14) still by Lippincott’s 

30 land, South thirteen degrees and twenty-five min-
utes West one chain and fifty-one links to an old 
poplar stump, thence (15) still by Lippincott’s land 
North sixty-four degrees and thirty-five minutes 
West, one chain and thirty-six links to a corner; 
thence (16) South eighty-two degrees and forty 
minutes West, one chain and forty-four links to a 
stone, corner to other land of William B. Lippin-
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cott; thence (17) by William B. Lippincott’s other 
land South fifteen degrees and seven minutes West, 
seventeen chains and thirty-eight links to a stone; 
thence (18) still by William B. Lippincott’s land 
South twenty-two degrees and sixteen minutes West 
thirteen chains and thirty-nine links to a corner in 
the middle of the aforesaid turnpike; thence (19) 
along the middle of the said turnpike, South sev-
enty degrees and fifty-seven minutes West, eight 
chains and fifty-five links to the place of begin- 10 
ning. CONTAINING seventy-eight and fifty one- 
hundredths (78.50) acres of land, be the same more 
or less, EXCEPTING thereout and therefrom the 
mansion house and lot of land whereon the same is 
located, containing one and ninety-three one-hun-
dredths (1.93) acres, according to a suryey thereof 
attached to this agreement, and SUBJECT to the 
railroads’ rights of way and the railroad’s right 
to use of Station Site for the price or sum of Eight 
Hundred and Fifty Dollars ($850.00) per acre, the 20 
acreage to be ascertained by a survey thereof to 
be made by Henry Lippincott, of Marlton, N. J., 
the cost of which survey shall be paid by the parties 
of the first part, and in case survey is shown to be 
inaccurate the parties of the first part shall only be 
entitled to collect for the correct acreage, which 
survey shall include the entire farm of the said 
parties of the first part, comprising all the lands 
within the title lines, including the lands comprised 
within the railroads’ rights of way and the Bail- 30 
road Station Site, but the acreage for which pay-
ment is to be made by the parties of the second 
part shall exclude the acreage contained within the 
lines of all railroads ’ rights of way passing through 
or across the said farm, and shall also exclude the 
acreage comprised within the Railroad Station Site, 
TOGETHER with the hereditaments and appurte-



306 Defendants’ Exhibits

nances to the same belonging under and subject to 
the following terms and conditions:

A first payment of Sixty-two Hundred Dollars, 
receipt whereof is hereby acknowledged by the said 
parties of the first part.

The further sum of Fifteen Thousand Five Hun-
dred Dollars ($15,500.) shall be paid at the 
time of final settlement, and a bond and mort-
gage executed by the said parties of the second 

10 Laura Evans one of
part to /the said parties of the first part, for the 
amount of the balance of the purchase price, when 
ascertained in the manner aforesaid, which said 
mortgage shall be payable in installments of at least 
Eight Thousand Dollars ($8000.) annually, the 
whole amount thereof to be paid within five years 
from the date thereof, and to bear interest at the 
rate of six per cent per annum payable semi-
annually. Said mortgage to contain the usual tax, 

20 insurance and default clauses and to be in form to 
be approved by John O. Wilson, o(f Fourth and 
Market Sts., Camden, N. J. Said mortgage also to 
contain a release clause providing that land front-
ing on Marlton Pike for a depth of two hundred 
feet, may be released at the price of Twelve Dollars 
and Fifty Cents per front foot, and that land front-
ing on Cropwell Road, for a depth of two hundred 
feet, may be released at the price of Eight Dollars 
per front foot, and that the balance of the farm 

30 may be released from the lien and operation of the 
said mortgage upon the payment of the sum of 
Eight Hundred Dollars per acre. Said mortgage 
also to contain a clause that upon the payment of 
any annual installment of principal the said part ies 
of the second part shall be entitled to a release of 
land according to the schedule hereinabove men-
tioned, to the amount of said annual payment.
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Final settlement shall be made at the office of 
John 0. Wilson, Southwest corner of Fourth and 
Market Sts., Camden, N. J. on the third day of 
August, A. D. 1926, at the hour of eleven o ’clock 
in the forenoon of said day, unless the parties to 
this agreement shall agree upon a previous date.

All taxes upon the said premises to he conveyed 
to the said parties of the second part shall be appor-
tioned to the date of final settlement.

It is further understood and agreed that the par- 10 
ties of the first part shall have the right to retain 
possession of such part of the farm on which there 
may be growing crops for the purpose of removing 
same within a reasonable time, not exceeding four 
months after date set for final settlement.

It is further understood and agreed that the par-
ties of the first part shall have the right to cut such 
firewood for the purpose of fuel in his mansion 
house as may be necessary for the use of his family, 
during the years 1925 and 1926. 20

It is further understood and agreed that the par-
ties of the second part shall have the right, at any 
time hereafter, to erect a “ For Sale”  sign upon 
the property, and shall have the right to enter upon 
the said farm for the purpose of showing prospec-
tive purchasers about the same.

It is also understood and agreed that title to the 
said premises shall be free and clear of all restric-
tions of a character that would interfere with the 
general scheme of building development, and all in- 30 
cumbrances, including municipal liens and assess-
ments, except the rights of telephone, electric light 
and water companies, and shall be a marketable . 
title, subject only to such exceptions as are set out 
herein, and at the time of final settlement the par-
ties of the first part shall tender lo  the parties of 
the second part a special warranty deed, conveying
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such title, or in the event that such title cannot be 
delivered as above, then the deposit made herewith 
shall be returned to the said parties of the second 
part, together with the amount of expenses incurred 
by the said parties of the first part in obtaining 
searches upon the said premises and in the examina-
tion of the title to the same.

All adjustments shall be made as of the third day 
of August, A. D. 1926, and possession of the said 

10 premises shall be given to the said parties of the 
second part, except as above stated, at the time of 
final settlement.

It is further agreed that time is of the essence 
of this contract, and in case the purchasers do not 
attend at the time of final settlement to receive the 
deed and pay the balance of the purchase price and 
execute the bond and mortgage to the said parties 
of the first part, then the first payment hereinabove 
mentioned may at the option of the parties of the 

20 first part be applied on account of the purchase 
price, and the balance of the purchase price shall be 
payable to the said parties of the first part on 
demand, or, the said parties of the first part may 
retain the first payment hereinabove mentioned as 
damages agreed and liquidated for the failure of 
the said parties of the second part to carry out the 
terms of the said agreement, in such case this agree-
ment shall be null and void.

In consideration of the fact that the tenant house 
30 on these premises were included in the survey of 

lands excepted from this agreement, the parties of 
the first part hereby agree to allow the sum of One 
Thousand Dollars upon the mortgage to be taken 
hereunder, which credit shall be made at the time of 
final settlement.

The parties of the second part shall pay for all 
searches and other expenses, excepting the prepara-
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tion of the deed and the necessary revenue stamps 
attached thereto which shall be paid for by the par-
ties of the first part.

This agreement shall extend to and be binding 
upon the heirs, executors, administrators, successors 
and assigns of the parties hereto.

The parties of the second part covenant and agree 
that they will not record, cause or permit or suffer 
to be recorded this agreement or any copy thereof 
in the Office of the Register of Deeds of Camden 10 
County, or the Clerk’s Office of Burlington County, 
or any other public office.

IN WITNESS WHEREOF, the parties hereto 
have set their hands and seals, the day and year
first above written.

WILLIAM EVANS (LS)
LAURA EVANS (LS)
WILLIAM B. LIPPINCOTT (LS)
WILLIAM H. WINDOLPH (LS)
WILLIAM R, GOLDSBOROUGH (LS) 20 
GEO. A. WONFOR (LS)
JOHN S. WARNER (LS)

Signed, Sealed and Deliv-
ered in the Presence of

Words “ Laura Evans, one o f ”  in-
serted between 17th and 18th lines,
4th page, before execution.

ROBT. C. BITTING
ROBT. C. BITTING
EDGAR D. McGONIGAL
EDGAR D. McGONIGAL 30

Jan 30, 1926
For value received, we, the undersigned, William 

Evans and Laura Evans, his wife, of the Town of 
Marlton, Township of Evesham, County of Bur-
lington and State of New Jersey, hereby sell, assign, 
transfer and set over all our right, title, and interest 
in and to the within agreement, unto John O. Wilson
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of the Township of Moorestown, County of Bur-
lington, and State of New Jersey

Laura Evans.

10

20

(Endorsed)

AGREEMENT OF SALE. 
WILLIAM EVANS, et ux 

et al, 
to

WILLIAM H. WINDOLPH, 
et als,
1 & 3

Law Offices of 
JOHN 0. WILSON 

Market Street at Fourth 
Camden, N. J.

30
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POSTEA.

NEW JERSEY SUPREME COURT. 

B u r l i n g t o n  C o u n t y .

W i l l i a m  H. W i n d o l p h , 
G e o r g e  A. W o n f o r , W i l -
l i a m  R. G o l d s b o r o u g h , 
J o h n  S. W a r n e r ,

Plaintiffs,
v.

W i l l i a m  J. L i p p i n c o t t  
and Ca r o l i n e  W . L i p -
p i n c o t t  ; L a u r a  E v a n s  
and W i l l i a m  J. L i p p i n -
c o t t , executors of the 
Estate o f  W i l l i a m  B. 
L i p p i n c o t t , deceased,

Defendants.

Action at Law. 
Postea.

10

20

This case was tried before Circuit Court Judge 
Frank B. Jess, and a jury, at the Burlington County 
Circuit, on January 27, 28 and 29, 1930. The jury 
rendered a general verdict against the plaintiffs and 
in favor of the defendants of no cause for action.

F r a n k  B. J e s s , '
Judge of Circuit Court.
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10 JUDGMENT.

Whereupon it is adjudged that the complaint of 
the plaintiffs be dismissed and that the defendants, 
William J. Lippincott and Caroline W. Lippincott; 
Laura Evans and William J. Lippincott, executors 
of the Estate of William B. Lippincott, deceased, 
do recover of the said plaintiffs, William H. Win- 
dolph, George A. Wonfor, William R. Goldsborough, 

~~ John S. Warner, their costs, which have been taxed 
at the sum of fifty-one dollars and fifty cents.
Costs, $51.50.

Judgment signed and entered February 7, 1930.
W m . S. G u m m e r e ,

C. J .

30
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NOTICE OF APPEAL.

NEW JERSEY COURT OF ERRORS AND 
APPEALS.

34-48.

W i l l i a m  H. W i n d o l p h , 
G e o b g e  A. W o n f o b , W i l -
l i a m  R. G o l d s b o b o u g h , 
J o h n  S. W a b n e b ,

Plaintiffs-Appellants.
y.

W i l l i a m  J. L i p p i n c o t t  
and Ca b o l i n e  W . L i p -
p i n c o t t  ; L a u b a  E v a n s  
and W i l l i a m  J. L i p p i n -
c o t t , executors of the 
Estate o f  W i l l i a m  B. 
L i p p i n c o t t , deceased, 
Defendants-Respondents.

To Bleakly, Stockwell ■& Burling, Attorneys for De-
fendants:

Please take notice, that the plaintiffs appeal from 
the whole of the judgment entered in this case, from 30 
the New Jersey Supreme Court to the New Jersey 
Court of Errors and Appeals, the court of last re-
sort in all causes.

P h i l i p  W e n d k o s ,
J o s e p h  S. L o w ,
Attorneys for Plaintiff s- 

Appellants.

10

Notice of Appeal.

20
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REASONS.

NEW JERSEY COURT OF ERRORS AND 
APPEALS.

10 W i l l i a m  H. W i n d o l p h , et 
al.,

Plaintiffs-Pr o secut or s, 
v.

W i l l i a m  J . L i p p i n c o t t , et 
al.,
Defendants-Respondents.

and
W i l l i a m  H. W i n d ç l p h , et 

20 al.,
Plaintiffs-Prosecutor s, 

v.
J o h n  0 .  W i l s o n , et al., 

Defendants-Respondents.

On Appeal. 
Reasons.

On Appeal. 
Reasons.

To Bleakly, Stockwell & Burling, Attorneys for De-
fendants:

Sirs :
Please take notice, that the plaintiffs-prosecutors 

will rely upon the following reasons npon the ar-
gument of the appeal in the above matter :

(1) The Court erred in permitting the introduc-
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tion in evidence of the following documents over 
the objection of plaintiff’s counsel:

(a) Letter signed John 0. Wilson to John R. 
Warner, dated February 19, 1926.

(b) Copy of a letter dated June 1,1926, addressed 
to John S. Warner.

(c) Copy of letter dated August 31, 1926, and the 10 
enclosures therein contained. #Exhibits D7-8-9.

(d) Letter signed John 0. Wilson, addressed to 
John S. Warner, dated September 7, 1926, and sent 
by Samuel J. Edwards.

(e) Letter dated September 14, 1926, addressed 
to John S. Warner.

(f) Letter of October 15, 1926, signed John S. 20 
Warner, addressed to John 0. Wilson.

(g) Instrument dated December 15, 1925, known 
as the Lippincott proposal, as evidence of a contract 
between the parties to this suit.

(h) Instrument dated December 15, 1925, known 
as the Evans proposal, as evidence of a contract 
between the parties to this suit.

30
(2) The Court erred in permitting the following 

questions to be asked of Robert C. Bitting, one of 
the plaintiff’s witnesses, by defendant’s counsel 
over the objection of plaintiff’s counsel:

(a) “ Q. Did you at any time after the paper 
was signed, these contracts were signed by
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Windolph, et al.—by *al.; I mean the others of 
the four—question them about the personality

. . of the mortgagee ?’ ’
(b) “ Q. But I ask you if you didn’t go out 

there for the purpose of asking for an extension 
of time for the purchasers to make their settle-
ment f ’ ’

(c) “ Q. Do I understand that you were not 
interested in opening up those papers and find-

10 ing out whether they had been signed by the 
owners of the land before you took them 
away?”

(3) The Court erred in permitting the following 
questions to be asked of George A. Wonfor, one of 
the plaintiffs, by defendant’s counsel, over the ob-
jection of plaintiff’s counsel:

(a) “ Q. You don’t know whether it is Laura 
Evans or Tom Jones was party of the first part

ZU or not? You were not interested in that, were 
you?”

(b) “ Q. And so far as you were concerned, 
did you care, after you had actually signed the 
paper, whether it would be changed or altered 
to make the mortgage payable to one of the 
three grantors or to. the three grantors?”

(c) “ Q. Well, then, Mr. Wonfor, why did 
you put in this so-called proposal of yours a

30 clause which reads, ‘ This agreement shall ex-
tend to and be binding upon the heirs, execu-
tors, administrators, successors and assigns of 
the parties hereto?’ ”

(d) “ Q. Did you, in that respect, as in other 
respects, look to Mr. Warner to do what was 
proper to be done for you?”



c

.Reasons 317

(4) The Court erred in permitting the following 
questions to be asked of John S. Warner, one of 
the plaintiffs, by defendant’s counsel, over the ob-
jection of plaintiffs’ counsel:

(a) “ Q. Were those checks drawn by you?
(b) “ Q. No, I show you a letter of February,

copy of February 25, 1926, addressed by John
O. Wilson or W. R. Stanert, in his office, to you, 
and ask you if you received the original of that 
letter?”  10

(c) “ Q. And you knew, of course, that the 
sellers would be expecting a settlement on Oc-
tober 18th, 1926, didn’t you?”

(d) “ Q. Did you, in any way, at. any time, 
orally or in writing, offer to carry out the terms 
of this so-called proposal which you made for 
the purchase of these farms?”

(e) “ Q. Were you interested in settling that 
agreement without any change?”

20
(5) The Court erred in permitting the following 

questions to be asked of William R. Stanert, one of 
defendants’ witnesses, by defendants’ counsel, over 
the objection of plaintiffs’ counsel:

(a) “ Q. I show you a letter of January 26th, 
1926, signed John 0. Wilson, addressed to John 
S. Warner, which letter has been handed to me 
by Mr. Wendkos on call. Was that letter sent 
by you to John S. Warner?”

(b) “ Q. I show you a letter copy dated May 30 
27, 1926, marked Exhibit ‘ E ’ for identification, 
and ask you whether the original of this copy 
was inserted in the letter of June 1, 1926?”

(c) “ Q. How about the original papers? 
You say the letter of May 27, 1926, was en-
closed by you in that letter. I want to know
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whether the original of this letter was signed 
by William J. Lippincott ? ’ ’

(d) “ Q. What was enclosed in that letter? 
By the way, whose signature is attached to the 
letter?”

(e) “ Q. Between the date of the agreements, 
which is about the 15th of December, and the 
delivery of the Evans’ agreement, which, ac-
cording to my records, was abou/t th;e—just

10 after the middle of February did you have a 
conversation ? ’ ’

(f) “ Q. In that conversation, was anything 
said about an extension of time?

What was it?
When and what was the conversation?”
(g) “ Q. Now, we started to talk about an-

other conversation?
Now, tell us the conversation?”
(h) “ Q. Any objection to any alteration in

20 . the papers?”

(6) The Court erred in permitting the following 
questions to be asked of William J. Lippincott, one 
of the defendants, by defendants’ counsel, over the 
objection of plaintiffs’ counsel:

(a) “ Q. Did anybody, any one of these four, 
or Mr. Warner, or anybody for Mr. Warner or 
for the four, offer to return any commission 
allowed or paid on these agreements?”

30 (b) “ Q. Did any one of the four purchasers
communicate with you orally or in writing, of-
fering to carry out the terms of these two 
papers, P4 and P5, or offering to pay for these 
two farms or either one of them?”

(c) “ Q. Do you know of any of those pur-
chasers or John S. Warner bringing anybody 
there for the purpose of selling the farm?”
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(d) “ Q. Did Mr. Bitting ever bring anybody 
there V ’

(8) The Court erred when it permitted the intro-
duction of oral testimony varying the terms of a 
written instrument.

(7) The Court erred when it refused to direct 
a verdict in favor of the plaintiffs and against the 
defendants.

(9) The Court erred when it permitted the intro-
duction of oral testimony varying the terms of a 
written instrument.

(10) The Court erred when it permitted the in-
troduction of evidence showing the adaptation of 
,the alteration in the written proposals by the plain-
tiffs through their own conduct of their agents.

(11) The Court erred in refusing to limit the 
testimony relating to the acceptance by the plain-
tiffs of an offer required to be in writing by the 
Statute of Frauds, by an acceptance in writing only 
in accordance with the requirements of Sec. (5) of 
the Statute of Frauds.

P h i l i p  W e n d k o s , 
Attorney for Plaintiffs.

We hereby consent to the tiling of the above rea-
sons out of time.

B l e a k l y , S t o c k w e l l  & B u r l i n g , 
Attorneys for Defendants.

10

20

30
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These two cases were tried together at the Bur-
lington Circuit of the Supreme Court, because they 
involve identical issues, the same plaintiffs and, in 
part, the same defendants. By stipulation (1) the 
pleadings in only one of the cases are printed. The 
agreements of sale are identical as to form and 
provisions, excepting only as to the description of 
the lands to be conveyed, the price and the names 
of the vendors. Each suit is based on a theory of 
the plaintiffs that a “ written proposal”  of purchase 
was made to the owners accompanied by a deposit 
on account and that this so-called proposal by the 
owners was not accepted by the owners. The cases 
went to the jury on evidence submitted by the defen-
dants showing or tending to show------
------ that the alteration by the vendors changing the

name of the mortgagee named in each instru-
ment was with the knowledge and assent of the 
vendees :

------ that the vendees assented to and accepted this
change, thus establishing a contract between the 
parties, partly oral and partly written in char-
acter :

------ that with knowledge of this change the vendees
dealt with the vendors and with the property in 
a manner consistent only with a theory of a 
meeting of the minds on the basis of that 
change :

------ that with full knowledge of the change the ven-
dees made no objection thereto, but abandoned 
the contracts because of lack of funds and con-
sented to a “ forfeiture of the deposits.”

The jury found a verdict for the defendants in 
each case.
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The issues before this Court on appeal, therefo^y 
are as follows:

(1) Were the defendants (appellees) pre-
cluded from setting up their defense by any 
theory of res adjudicata arising from the decree 
of the Court of Chancery in a specific perfor-
mance suit involving the same parties?

(2) Did the Statute of Frauds bar the defense 
as set up in the pleadings and made at the trial?

(3) Did the trial Court err in admitting evi-
dence tending to prove an agreement of sale be-
tween the parties, partly written and partly oral 
in character?

(4) Did the trial Court err in admitting testi-
mony tending to prove assent to and acceptance 
of the change made in the written form of agree-
ment or “ proposal”  by the plaintiffs?

(5) Did the Court err in admitting testimony 
tending to establish an adoption and ratification 
of the agreement as changed?

(6) Did the Court err in admitting testimony 
tending to prove the agency of Warner and/or 
Bitting for and on behalf of the plaintiff ?

We believe the testimony submitted amply justi-
fied the verdicts assuming the validity of the de-
fense pleaded and presented at the trial.

STATEMENT OF FACTS.

Plaintiffs attached to each complaint a copy of a 
contract bearing the signatures of the plaintiffs as 
vendees and of the defendants as vendors (D18, p. 
296; D19, p. 302). The complaint refers to this
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document as a “ written proposal”  (4 and 5), asserts 
that “ accompanying plaintiffs’ proposal, plaintiffs 
paid the sum of $8500.00 to these defendants, who, 
according to the writing marked Exhibit A, acknowl-
edged receipt thereof”  (p. 5), and that “ defen-
dants”  refused and failed to accept “ plaintiffs’ 
proposal”  (p. 5). Each paper is dated December 
15, 1925. John S. Warner, one of the purchasers, 
was a real estate agent with officers in Camden and 
Palmyra. In his employ and acting for him was one 
Bitting (Warner, pp. 145, 158, 156 and 161). War-
ner ’s office worked up the prospects and approached 
the defendants as owners on the subject of a sale 
of the farms. Warner’s office had no general listing 
of these farms for sale (137, line 15). The defen-
dants referred the whole matter to J. O. Wilson, of 
Camden, as their attorney to conduct the negotia-
tions with Warner’s office, i. e., Warner and Bitting 
(Stanert, 205), and Warner and Bitting then went 
to Wilson’s office to fix the terms of purchase. Wil-
liam R. Stanert, office manager for attorney Wilson 
(204,1. 25) transacted practically all of the business 
in connection with these proposed sales. Drafts of 
two agreements to cover the two farms (or two 
parts of one farm, as plaintiffs prefer to refer to 
them) were made by Stanert (205, line 25) and de-
livered by him to Bitting at Wilson’s office. Bitting 
inspected the papers (207, line 5) and then took 
them away to be signed by the purchasers (207). 
The purchasers did not appear in person then, nor 
did the vendors or their attorney ever meet them 
with the exception of Warner, who called at Wil-
son’s office. All communications, oral and written, 
from and to the "purchasers were through Warner 
and his employee, Bitting. This is evidenced by the 
letters in evidence and as well by the testimony of



5Brief for Defendants-Respondents

Stanert (p. 231, lines 22 to 27) and by the admission 
of Warner (p. 145) and Bitting (p. 88, lines 7 to 10 
and pp. 89 and 90). After a few days, these agree-
ments were returned to Wilson’s office by Bitting 
and Warner “ with the names of the four purchasers 
attached to each of five copies of each agreement”  
(Stanert, 207, 1. 15), with checks of Warner,.they 
being for the amounts required by tlu?/5 ^ S ,lo  be 
deposited on execution

“ less a sum which was equal to one-half of the 
approximate commission which he (Warner) 
would get at final settlement”  (207, line 20).

One check payable to William J. Lippincott on his 
contract was certified and cashed (207). The check 
to Laura Evans was held in Wilson’s office “ some 
little time,”  while an adjustment was being made 
between William and Laura Evans and their signa-
tures procured (207, bottom). This check was then 
collected. After these two agreements were ex-
ecuted by the purchasers and delivered to Wilson’s 
office and before the vendors signed, the latter had 
their attorney change the name of the mortgagee in 
the agreements, by interlining the words 

“ William J. Lippincott, one o f”

(p. 298, lines 18 and 19) in one, and by interlining 
the words

“ Laura Evans, one o f”  (306, line 10)

in the other (Stanert, p. 209). Thereafter, Bitting 
called for the executed papers. Mr. Stanert, of Wil-
son’s office, relates what then followed:

“ Q. Now what did you tell Mr. Bitting before 
you delivered that executed paper to him?

A. I explained to Mr. Bitting the reason for
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making this change in this paper and asked him 
to go carefully over it and see that it was prop-
erly executed and everything was all right, sat-
isfactory to him, before he took it away. I gave 
him four copies of it and he went over each of 
the four copies. They were lying flat on Mr. 
Wilson’s desk at the time he came after them, 
and he went over and saw that it was properly 
executed, he rolled them up, put a band around 
them and carried them away in that manner.

Q. What was his reply to this change you 
mentioned ?

A. He made no comment on it, nothing that 
impressed itself on me at this time; no objection 
to it. And I guess that was about all there was; 
there was no comment made or objection to it.

Q. Did he express any disapproval of it?
A. None whatever.
Q. Will you say whether or not the interlin-

eations in the two papers which I show you 
were also made in the other copies of the same 
instruments ?

A. They were.
Q. And was a notation as to the interlinea-

tion made on each one of the copies as made in 
the original?

A. It was.
Q. And you say that the papers were flat on 

Mr. Wilson’s desk?
A. Yes, sir.
Q. Were they at any time up to the time you 

delivered them to Mr. Bitting folded up?
A. Not to my knowledge.
Q., Well, did you fold them up?
A. No, sir.
Q. And how were they when you found them?
A. They were perfectly flat on Mr. Wilson’s
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desk, in the folder which they kept them in, a 
flat article.

Q. Where was Bitting when you got them 
from Mr. Wilson’s desk?

A. Standing right alongside of me in Mr. Wil-
son’s room.

Q. What did you do with the papers as soon 
as you got them from Wilson’s desk?

A. Spread the copies out on Mr. Wilson’s 
desk for Mr. Bitting to check them over and 
go over them.

Q. What did he do?
A. He went over them very carefully, in-

spected each one of the four copies that he took 
away.

Q. And then what did he do ?
A. He rolled them in a roll, they were all to-

gether, they were on an oblong paper, rolled* 
them in a roll and put a rubber band around 
them and carried them away.”

Bitting received four copies of each instrument, • 
all executed in the same manner and all containing 
the interlineation and the notation thereof at the bot-
tom of each paper above the signature of the wit-
ness (210, line 5 ;t211, line 22; 212, lines 1 to 10). 
No objection to these changes was ever made at 
any time thereafter by any one. Bitting denies that 
his attention was called to the interlineations by 
Stanert, but admits noticing the changes later in 
Warner’s office (p. 56, line 28). One executed copy 
was retained by Warner. Warner says his atten-
tion was called to the interlined changes by Bitting 
“ probably a couple of months”  after the executed 
papers were returned from Wilson’s office (p. 135, 
lines 18 to 30). Warner did not protest this change 
either personally, by letter or through Bitting. In
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fact, neither he nor any other of the purchasers ever 
raised the question at nil until the trial before Vice- 
Chancellor Learning in the specific perf ormance suit. 
His language is :

“ Q. Then you let it run from the time when 
you first knew about this change clear down to 
the date of the trial before Vice-Chancellor 
Learning before you said anything to anybody 
about it; is that it?

A. That is proper.
The Court: What was the date of that trial? 
Mr. Wendkos: Bill of complaint filed March 

16, 1927 ; answer filed June 8.
Mr. Stockwell: The designation shows the 

17th day of January, 1928.”

But he did send the letter of October 15, 1926, 
to defendants’ attorney, John 0. Wilson (see Ex-
hibit D16, p. 295):

“ Phone, Riverton 619
JOHN S. WARNER 

SUBURBAN REALTOR
Oct. 15, 1926.

Mr. John 0. Wilson,
Camden, N. J.
Dear Sir:

In reply to your letter of Oct. 8th, 1926, Mr. 
Bitting has advised me that Messrs. Goldshor- 
ough and Wonfor are not in position to make 
settlement on the Lippincott Farm which neces-
sitates the forfeit of a l l  money paid on account. 

Very truly yours,
JSW :J JOHN S. WARNER.”

This was, therefore, on Warner’s own admission 
from six to eight months after he knew of the inter-
lined changes,
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Warner and Bitting acted for the buyers through-
out. All. communications for the purchasers were 
sent to Warner by name (see Exhibits Dl, 2, 3, 4, 5r 
% i 8 , 9, 10)—not merely in his care. All communi-
cations from the purchasers came from Warner un-
der his own name (D16). Warner’s office on behalf 
of the buyers received the agreements when ex-
ecuted and distributed them (Bitting, p. 82) one ex-
ecuted copy (with interlineations, &c.) to each of 
the purchasers. On behalf of the purchasers, War-
ner’s office conducted all negotiations up to and 
including the execution and delivery of the instru-
ments. Stanert says (p. 231, lines 23 to 27):

“ Q- Bid you have anything to do with the 
purchasers, any personal contact with them, ex-
cept with and through John S. Warner?

A. None whatever.”

(See also Bitting, p. 62, lines 15 to 25.) (Stanert, 
p. 234, line 21.)

Warner’s office then later applied to sellers for 
an extension of time for settlement (Bitting, pp. 95 
and 96; Stanert, pp. 228, 229, 230; p. 224, line 30; 
225, lines 18 to 35; p. 226, top of page). This was 
granted by letter of June 1,1926, to Warner (Exhibit 
B5) enclosing formal extension dated May 27, 1926 
(Exhibit D6). Again months later, Warner’s office 
applied for another extension and these were 
granted by letter to Warner dated August 31, 1926, 
and containing formal extensions signed as of Au-
gust 18, 1926 (Exhibits D8 and D9). And the last 
extension, on Warner’s own admission, must have 
been several months after he admitted knowledge of 
the interlineations (Warner, p. 145, line 18 to line 
3, page 146):
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“ Q. Was Mr. Bitting an employee of yours?
A. He was.
Q. In your real estate office ?
A. Yes, sir.
Q. The people who constituted the purchasers 

here, to your knowledge did they communicate 
with the sellers except through your office?

A. Not to my knowledge.
Q. Those communications went through your 

office, did they not?
A. That is correct.
Q. And isn’t it true that you obtained for 

them extensions from the sellers of the time to 
make settlement under the contract?

A. Mr. Bitting did, through my office. Mr. 
Bitting------

Q. Mr. Bitting did it for you, did he not?
A. Did it for me.
Q. You wanted those extensions, didn’t you?
A. Well, I felt that we was duly entitled to 

them.
Q. And you asked for them and you got them; 

is that correct?
A. That is correct.”

Both Windolph and Goldsborough knew about the 
changes in the agreements as early as the summer of 
1926. Windolph told Goldsborough (Goldsborough 
p. 109) that settlement was drawing near and called 
Goldsborough’s attention to the “ changes in the 
agreement;”  that “ we are not going to make settle-
ment, it would not be necessary to go to make settle-
ment”  (Goldsborough, page 108). But Goldsbor-
ough knew that an extension of the time of settle-
ment was being obtained or had been obtained



11Brief for Defendants-Respdents

from the purchasers. Yet on receiving the two let-
ters from the vendors dated October 8, 1926 (Ex-
hibits D12, D15, pp. 292-293) expressly calling atten-
tion to the settlement date, he paid no attention to 
them and gave no indication to the vendors that there 
was any or would be any objection to the changes in 
the agreements. Instead, through Warner, the per-
son who had all along acted for all of the pur-
chasers, the letter of October 15, 1926 (Exhibit D16, 
p. 295) goes to Wilson, the representative of the 
vendors, explicitly informing the vendors that

“  Messrs. Goldsborough and Wonfor. are not 
in position to make settlement—which necessi-
tates the forfeit of all money paid on account.”

Wonfor got his copies of the two agreements after 
execution by vendors. His “ dealings’ ’ were 
“ through Mr. Bitting”  (p. 113). Although he does 
not admit the receipt of the letters of October 8, 
1926 (D12 and D15), defendants made clear proof 
of their mailing by registered mail to the address 
of each of the purchasers (219-220) and no one of 
the letters was returned (222). But in any event, 
Wonfor knew the date for settlement, ignored it com-
pletely, except for the letter of October 15,1926 (Ex-
hibit D16), dispatched by Warner to Wilson 

“ forfeiting all money paid on account.”

In the meantime, the purchasers had taken advan-
tage of their rights under the agreements and placed 
a large “ For Sale”  sign on the property. It read 
“ Farm for Sale by John S. Warner.”  It was kept 
there by purchasers until after the date fixed for set-
tlement (October 18th) and in the end was blown 
down (Lippincott, p. 265). The defendants attended 
at the time and place of settlement, ready and willing
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to convey the property to plaintiffs (23). No word 
was received from plaintiffs, either in person, by 
telephone or by letter, except the letter of October 
15th,. forfeiting all money paid on account (1)16). 
(Stanert, p. 230, line 4 to bottom of page):

“ Q. Did you receive word from Mr. Warner 
or any of the other three purchasers with refer- 

- en.ce to the settlement under the agreement other 
. than the letter of October 15,1926, Exhibit D161 

• ' A. No, sir.
Q. Either oral or in writing ?
A. No, sir.
Q. Any request from any of the four pur-

chasers for the return of the deposit money 
• A. No, sir.

Q. Any objection to any interlineation in the 
papers?

A. None whatever, sir.
Q. Any offer to carry out any proposal or any 

agreement which had been signed by. them?
A..-No, sir.”  -

(See also Stanert, p. 231).

Following the date set for settlement (October 
18th) no word was received by vendors from plain-
tiffs even down to the day of trial of the specific per-
formance suit.

ARGUMENT.

I.

The matters of defense in the present suit are not 
res adjudicata under the decree of the Court of
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Chancery in the Specific Performance suit, nor under 
this Court’s decree of affirmance.

The Supreme Court laid down the Rule as to Res 
Adjudicata in Hoffmeier v. Trost, 83 N. J. L. 358, as 
follows:

“ I. A matter is not res adjudicata unless 
there be identity of the thing sued for, of the 
cause of action, of the persons and parties, the 
quality of the persons for and against whom the 
claim is made, and the judgment in the former 
action be so in ppint as to control the issue in the 
pending one.

2. A proper test in determining whether a 
prior judgment between the same parties con-
cerning the same matters is a bar to a subse-
quent action, is to ascertain whether the same 
evidence which is necessary to sustain the second 
action would have been sufficient to authorize a 
recovery in the first; if so the prior judgitient is 
a bar. But if the evidence offered in the sec-
ond suit is sufficient to authorize a recovery, but 
could not have produced a different result in the 
first suit, the failure of the plaintiff in the first 
suit is no bar to his recovery in the other suit.” *

But here we do not have present any one o f those 
necessary elements to constitute res adjudicata.

The suit in the Court of Chancery was one for 
specific performance of a written land contract. The 
decision in such a suit lies in the Sound discretion 
of the Chancellor. The principles which govern that 
suit are radically different from those which govern 
a suit at law.

This Court held in Brown v. Brown, 33 N. J. Eq. 
650, as follows:

“ 3. Where jurisdiction ‘ in a suit for specific
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performance’ exists, the remedy is not of right; 
the Court holds it in judicial discretion, con-
trolled by principles of equity and justice.”

This Court again, in Worth v. Watts, 76 N. J. Eq. 
299, stated the rule as follows:

“ A  Court of equity, when asked to decree the 
specific performance of a contract, will examine 
not only the contract itself, but the relations, of 
the parties and the surrounding circumstances ; 
and if by reason of inadequacy of consideration 
and the other circumstances o f the case, there is 
reason to suspect fraud, specific performance 
will be denied, and the complainant left to his 
remedy at law.” ------

P. 305: .
“ If may be that some contract of sale was 

made, and that moneys were paid thereon by 
Worth. If he can establish such facts in a court 
of law, he may have his remedy there by way of 
damages or a return of the moneys paid; but 
specific performance of the alleged contract set 
up in the bill should be denied.”

—Therefore, the mere fact that in a specific per-
formance suit j a Court of equity may in its discre-
tion say that the proofs were insufficient to warrant 
a decree in that suit, does not carry with it as a 
necessary conclusion that a jury in a suit at law for 
the recovery of a deposit might not consider the evi-
dence which was given in the Court of Chancery or 
other evidence which might be submitted to it en-
tirely sufficient to support a verdict in a Court of 
law. In short, the principles involved in the two 
types of litigation are. entirely different and the
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remedies sought are different. The principles gov-
erning the respective Courts are different. The Court 
of Chancery can throw out a specific performance 
suit, because either it may consider the law not 
entirely clear or the facts not entirely-free from 
doubt, or because for some other reason, it should 
consider such suit inequitable. Jt lies in the sound 
discretion of a Court of equity to make or refuse a 
decree in a specific performance suit; but in a Court 
of law a jury weighs the testimony and weighs the 
credibility of witnesses and can find the facts on evi-
dence which a Court of Chancery in a specific per-
formance suit might consider inadequate to support 
a decree in the latter type of suit.

We find nothing in the opinion of this Court in the 
Appeal involving.the Specific Performance litigation, 
nor in its decree of affirmance in any respect altering 
these principles. (See. opinion of this Court in Lip- 
pincott v. Windolph, 6 Ad. Eep. 1367.,-143 Atl. 346.)

But the plaintiffs in the present suits set up a 
“ written proposal,”  accompanied by a deposit,'and 
claim a right to recover back the deposits, on a 
theory that defendants

“ refused and failed to accept plaintiffs’ pro-
posal”  (Complaint, p. 5).

So far as this litigation is concerned, defendants 
could accept that proposal orally or in Writing, or 
they, could agree with plaintiffs on a modified pro-
posal, and that could be. oral or in writing or partly 
both. The modification of the terms of the proposal 
could be agreed to by plaintiffs orally or in writing 
or their assent to arid acceptance of any change there-
in could be oral or written or inferred from their 
conduct.

There is no question of attempting to “ vary the
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terms of a written instrument”  by oral testimony. 
But a contract can lie partly in writing and partly 
in parol. And the parties can modify a written eon- 
tract by a subsequent oral contract* We can have a 
written proposal and a parol acceptance or vice 
versa, and we could have a counter proposal, oral 
or written, and parole acceptance by the plaintiffs.

In the present case, there was a written form of 
contract, signed by vendees—its submission to ven-
dors with check—a modification o f that paper with 
the assent of the vendees—an execution of the paper 
in its modified form by vendors and its redelivery to 
vendees, who knew of that modification, accepted it 
and retained it and the benefits thereunder for 
months after admittedly knowing of the change and 
making no objection thereto. And with that knowl-
edge and after long acquiescence in that modification, 
plaintiffs deliberately renounce their right to a 
return of the deposit money and “ forfeit”  it.

The Supreme Court had before it more facts and 
more witnesses than testified in the Chancery suit.

Under the principles governing ‘ ‘ Res Adjudicate’ 
that doctrine cannot be applied to this case.

II.

The Statute of Frauds did not prevent the defen-
dants from asserting by way of defense, any of the 
matters covered by the evidence.

1. The plaintiffs did not plead the Statute. 
They assert a right to take advantage of the 
Statute by the rule laid down in Lozier v. Hill, 
68 N. J. Eq. 300; Deglieri v. Carovine, 100 N. 
J. Eq. 499; Douma v. Powers, 92 N. J. Eq. 25. 

But it is doubtful if those authorities intended



Brief fo r  Defendants-Respondents n
to extend the rule in favor of a plaintiff who 
may wish to set it up to defeat a defense made 
by the answering defendants.

2. But, if it be held that plaintiffs can in this 
case have advantage of the Statute without 
pleading it, yet that Statute of Frauds avails 
them nothing under the issues here presented.

------We do not have to prove a written agree-
ment or one enforceable within the Statute. It 
can be any contract, formal or informal, oral 
or written, or partly each. In short, to defeat 
plaintiffs’ action, an oral agreement and pay-
ment of deposit thereunder and refusal of plain-
tiffs to carry it out are sufficient.

------In short, defendants are not seeking to
enforce anything: plaintiffs are the actors try-
ing to get back a deposit on a theory that it is 
wrongfully withheld. Any evidence tending to 
show an oral or informal agreement, extensions 
of time or other modifications of such agree-
ment, are admissible. And for the same rea-
son, oral statements and correspondence show-
ing an agreed modification of the proposal (so 
called), a consent to such modification and ac-
quiescence in such change after knowledge there-
of, are all proper to establish an oral or informal 
offer and acceptance as shown by the completed 
papers.

------ In brief, plaintiffs were obliged to prove
ah offer, a deposit, and our refusal—all or part 
can be in writing or parol so far as our defense 
in this style of action is concerned.

A contract, oral or informal (i. e. not enforce-
able under the Statute of Frauds) is neverthe-
less “ legal”  and the “ parties are at liberty to 
act under such contracts if they see proper.”

' J
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The Supreme Court held in Eaton v. Eaton, 35 
N. J. L. 290:

‘ ‘ The statute of frauds is an insuperable bar-
rier to an action to enforce a parol contract 
within its provisions, but it does not make the 
transaction illegal*)- 'and parties are at liberty 
to act under such contracts if they see proper.

3. When a person with; a full knowledge of 
the facts voluntarily pays money which the law 
would not compel him to pay, but which, in 
equity and conscience he ought to have paid, 
he-has no remedy to recover it back.

4. In an action to recover back money thus 
paid, parol proof not offered to establish the 
existence of the trust) with a view to its en-
forcement as a legal obligation, but as part of 
defense,.that the money was a,voluntary pay-
ment on an obligation, which, though not legally 
binding, was obligatory in foro conscientiae, is 
competent.

5'. Such evidence is not obnoxious to the rule 
which precludes the admission of parol evidence 
to contradict or vary the legal import of a writ-
ten instrument. It is competent evidence to 
show fa want of consideration, and fraud -or im-
position in procuring, the instrument. on which 
suit is brought.”

The Court also said:
“ But so long as the other party is willing to 

carry out his contract by making a conveyance, 
no action can be maintained to recover back a 
consideration voluntarily paid”  (p. 293).

The Court then held that the evidence was “ com-
petent”  and that, therefore, it must be left to the 
jury (p. 293).

%
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See also Perloff v. Island Development Co. (Su-
preme Court), 4 Mise. Rep. 473 (133 Atl. Rep; 178).

III.

The knowledge of Bitting and Warner of the alter-
ation in the instruments was imputed to their prin-
cipals, Goldsborough, Windolph and Wonfor.

The testimony shows that the fact of the change 
was communicated to and was actually known by 
Goldsborough and Windolph (page 109) and Warner 
(page 135). Wonfor alone, of the four purchasers, 
asserts that he did not know, and this notwithstand-
ing the letter of Warner (D16, p. 295), asserting 
that Wonfor and Goldsborough u are not in a posi-
tion to make settlement”  and that, therefore, all 
money paid on account was forfeited. But, in view 
of the admission of Warner as to his own knowledge, 
and of the admission of Goldsborough as to the 
knowledge of himself and Windolph, the question of 
imputed knowledge becomes important only as to 
Wonfor.

Wonfor relied on Warner for everything in the: 
transaction (Wonfor, pp. 117-118 (bottom), p. 119, 
top). • * ;• 1 . 1 T

Warner and Bitting were the agents for'the pur-
chasers in all matters relating to the enterprise. 
The purchasers (aside from Warner) never met the 
sellers or the latters’ attorney. The purchasers con-
ducted all their negotiations with sellers through 
Warner and Bitting. All correspondence from and 
to the purchasers went through Warner as agent of 
the purchasers. Extensions of time were sought on 
their behalf by Warner and Bitting and they were 
granted in letters addressed to Warner. Warner 
put his sales sign on the property in order to sell
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for the account of the plaintiffs. The terms of the 
agreement were worked up by Stanert for sellers 
and Bitting and Warner for purchasers.

(Citation of the testimony on these points have 
been given under the caption “  Statement of 
Facts.” )

And in the end it was Warner who, on behalf of 
all, “ forfeited all moneys paid on account.”  That 
letter (Exhibit D16, p. 295) was at no time repu-
diated by the plaintiffs, even in their testimony given 
in this case.

Therefore, an agency in Warner and Bitting to 
aet for ail the purchasers in matters pertaining to 
the transaction must be implied. The knowledge 
the agents obtained was pertinent to the very mat-
ters which they in fact transacted for the principals. 
That knowledge was obtained while acting for the 
principals.

The attempt of both Bitting and Warner to make 
if appear that they were simply agents of the sellers 
to earn a commission is negatived by all the corre-
spondence, by their own acts and words and by the 
testimony of the principals as well. Of course, War-
ner and Bitting were legally entitled to collect a 
commission from the sellers and' to that extent they 
may be deemed agents of the sellers. But for all 
other purposes and throughout the negotiations and 
subsequent dealings they always acted for and in 
the interests of the purchasers. Wilson’s office 
looked after the interests of the sellers.

(The citations of testimony are given in full un-
der the caption “ Statement of Facts.” )

Sooy v. State (E. and A.), 41 N. J. L. 400:
“ The knowledge of the agent is chargeable 

upon his principal whenever the principal, if
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acting for lkimselif would have received notice 
of the matters known, to thp agent”

Furthermore, as to Wonfor, who said he did not 
know of the change,, the jury were entitled to- con-
sider------
— —the fact that Wonfor received Ms copies of the 

executed instruments containing the interline-
ation and the notation thereof' at the bottom of 
the instruments (113: lines 2© to W j :

—his admission that he looked over the last page 
to see i f  the vendors had signed (p. 113, line 27 : 
pp. 120: and 121) :

------ that all the. others' have admitted knowledge o f
the alteration:

------Warner, on behalf of all and with special
reference to Wonfor and Goldsborough, wrote 
the letter of October 15, 1926, forfeiting the 
deposit, after having for months full knowledge 
of this alteration (D16) :

and then determine whether, in fact,, Wonfor did 
not have actual notice; of the change.

IY.

The plaintiffs, under their own theory of a pro-
posal, and deposit thereunder, were bound to prove 
a refusal by defendants to carry out such proposal.

In short, when they assert that we in good con-
science ought not to keep the deposits, they must 
prove themselves willing to carry out the proposal. 
They must tender performance before they can ask 
for a return of the deposit. In order to make out 
a case, the plaintiffs must put the defendants “ in 
default.”



22 Brief for Defendants-Respondents

Smith v. Smith, 28 N. J. L. 217 (top), and Long 
v. Hartwell, 34 N, J. L. 116, as follows :

“ If vendor or vendee wishes to enforce con-
tract against the other, he immediately makes 
his part of the agreement precedent.”

And also at page 125.
Plaintiffs made no offer to perform, either under 

their so-called “ written proposal”  or under the 
modified proposal and acceptance shown by the de-
fendants, but on the contrary stated in writing to 
defendants that they could not perform and that 
they forfeited the deposit moneys (D16). Defen-
dants were at no time in default.

We submit that the issues presented were prop-
erly presented to the jury under evidence legally 
competent and that, therefore, thé findings by the 
jury should be held to be final.

The judgments should be affirmed.

Respectfully submitted,
BLEAKLY, STOCKWELL & BURLING, 

Solicitors for and of Counsel with 
Defendants-Respondents.
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STATEMENT OF THE FACTS.

The appellants are the purchasers. John S. War-
ner, one of the appellants, was the real estate agent 
who was authorized by the respondents to sell the 
lands in question. He was also one of the pur-
chasers. Mr. Bitting was the salesman employed 
by John S. Warner. Mr. John 0. Wilson, one of 
the respondents, was the attorney of the sellers 
and later became the owner of the lands of Laura 
Evans, one of the sellers. Mr. Stanert was the 
personal secretary of Mr. John 0. Wilson.

Mr. Bitting found the prospects, William H. Win- 
dolph, Mr. William R. Goldsborough, Mr. George 
A. Wonfor and Mr. Warner (S. C., p. 157, 1. 10), 
wlio proposed to purchase the lands in question. 
He laid before Mr. Wilson the proposal of these 
appellants, and in the latter’s office drafts of the 
proposed agreement were prepared, and later they 
were signed by each of the appellants. When they 
were signed by the purchasers there were no inter-
lineations, notations or additions (S. C., p. 54, 11. 
3-4). While tlie drafts were in the possession of 
the appellants, the respondents informed Mr. Wil-
son that they wanted to have the terms of the agree-
ment changed. Instead of having the mortgage pay-
able to all of the sellers, it was to be made payable 
to Laura L. Evans in the one case and to William 
J. Lippincott in the other. After the drafts were 
signed by the purchasers, and before they were 
signed by the sellers, the following words were 
interlined: “ William J. Lippincott, one o f”  in one 
set and the words, “ Laura Evans, one o f”  in the 
other set. The desire of the sellers to have one of
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the terms of the mortgage changed was not trans-
mitted to any of the other purchasers. Nowhere in 
the testimony does it appear that Mr. Bitting or 
Mr. Warner was informed at the time the deposit 
checks were delivered that the terms of the agree-
ment would have to be changed.

TESTIMONY.

Mr. Lippincott had never come in contact with 
any of the buyers directly (S. C., p. 263, 11. 8-18). 
He did not notify the buyers or any of them of the 
change that they had decided upon before the 
sellers signed the papers (S. C., p. 271, 11. 23-27) ; 
and he did not instruct anyone to notify the buyers 
or anybody representing them (S. C., p: 271, li 
28-32).

As a result of instructions given Mr. Wilson by 
Mr. William J. Lippincott (S. C,, p. 236, 11. 5-35), 
his stenographer inserted four or five words with 
the intention of having the mortgage as called for 
by the agreement, to run to William J. Lippincott, 
one of the parties of the first part, instead of to 
all three of them. The change was made before 
our clients signed (S. C., p. 209,11 13-15) thé papers.

Nowhere, however, does it appear that Mr Stanert 
gave Mr. Bitting specific instructions to call to the 
attention of the buyers the changes made in the 
drafts after they were executed by them.

Mr. Robert C. Bitting, on the other hand, testi-
fied that the notation over his signature was not 
made in his own handwriting, and that it was not 
on the contract at the time the buyers signed it 
(S. C., p. 53, 11. 27-35). The notation was not made 
by him or at his direction (S. C., p. 54,11. 1-15). He
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observed the notation a considerable length of time 
after the execution (S. C., p. 56, 11. 16-37). The 
Evans contract was returned to him 6 weeks later, 
sometime after the middle of February (S. C., p. 57, 
11. 13-33). At the time that lie took them away, 
the second time, from John 0. Wilson’s office, he 
did not notice either the notation or interlineation 
in the instruments (S. C., p. 58, 11. 28-29). No one 
in Mr. Wilson’s office or Mr. Wilson himself, or 
Mr. Lippincott or any of the sellers, parties to the 
contract, called his attention to that notation or 
interlineation (S. C., p. 58, 11. 30-33).

He delivered the papers to the respective pur-
chasers, but did not say anything to them regard-
ing anything about the contracts (S. C., p. 59, 11. 
13-27). The interlineation was made physically by 
Wilson’s stenographer in Wilson’s office, whose 
name at that time was Geraghty, at the request of 
William J. Lippincott, and upon instructions given 
the stenographer by Mr. Wilson (S. C., p. 236, 11. 
5-22). It was done sometime prior to the execution 
by the sellers of these draifts and about two or 
three days after the agreements were returned ex-
ecuted on behalf of the buyers. Mr. Wilson was 
given the authority to alter those contracts by Mr. 
Lippincott and Mrs. Evans (S. C., p. 236, 11. 5-35). 
Wilson had the instructions from Mrs. Evans to 
change them, but he did not have them back from 
the purchaser signed at the time he received her 
instructions (S. C., p. 237, 11. 1-10). At the time 
the change was made he did not get in touch with 
either Mr. Bitting or any of the buyers. He did 
not notify them of his intention to make the change 
(S. C., p. 237, 1. 11).

William R. Goldsborough, one of the plaintiffs, 
testified that he recalled that he signed papers



Brief on Behalf of Plaintiffs-Appellants 5

before they were signed by the sellers (S. C., p. 
102, 11. 17-18). He would say that the very fine 
writing under the words “ in the presence o f”  did 
not appear at the time he signed them (S. C., p. 
102, 11. 23-31). At the time that Mr. Bitting re-
turned the papers he made no remarks concerning 
any changes whatever (S. C., p. 103, 11. 14-21). He 
did not see them himself, he doesn’t think that he 
had ever seen it other than the time it was brought 
up in court before Vice-Chancellor Learning* (S C 
p. 104, 11. 3-11). 5 V *

Mr. Windolph and he were not going to make 
settlement (S. C., p. 108, 11. 9-33). He did not ask 
tor any extensions of time and did not know that 
Mr. Warner was asking for an extension of time, 
and he was not very much interested from that time 
on (S. C., p. 109, 11. 21-35).

Mr. George A. Wonfor, one of the plaintiffs, tes-
tified that he was the first man to sign. There were 
no notations on the left-hand side above the names 
of the witnesses at the time that he signed (S. C., 
p. 113, 11. 10-18). He got the papers back quite a 
long time after the execution and looked them over 
just to turn to the last page and see that all the 
signatures were there. He didn’t examine it 
through page by page (S. C., p. 113, 11. 19-33).

After they were handed to him again, after they 
were signed by the sellers, the person who handed 
him back the papers did not call his attention to 
any notations or any interlineations in the papers 
(S. C., p. 114; 11. 1-7). His attention was first called 
to the notations or interlineations in his attorney’s 
office in preparation for the defense of the suits 
brought before Vice-Chancellor Learning* (8 C n 
114, 11. 8-10). * V ’ p-

Mr. John S. Warner testified that the names of
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the sellers did not appear on the contract at the 
time that he signed, and there was no notation over 
the names of the witnesses (S. C., p. 130, 11. 4-9), 
and there were no interlineations in the papers at 
the time he signed (S. C., p. 131, 1L 3-8). After 
he signed, Mr. Bitting took the papers over to Mr. 
Wilson’s office and he accompanied him there and 
left the. deposit checks in the office of Mr. Wilson 
(S. C., p. 131, 11. 8-30). He was acting for the 
sellers’ of the property in this transaction (S. C.,

His attention was called for the first time to the 
notations and interlineations in those papers quite 
some time after they were in his possession, prob-
ably a couple of months He did not notify any 
of the other buyers of the presence of that inter-
lineation (S. C., p. 135, 11. 32-35). He did not per-
sonally ask the sellers or Mr. Wilson or anyone 
in Mr Wilson’s office for an extension of time tor 
settlement (S. C., p. 136, 11. 13-24). He did not 
approve of the change that had been made. Under 
the conditions of the contract he abandoned it (b. C.,
p. 172, 11. 25-30). , .

Mr Goldsborough also testified that he investi-
gated the property himself. Other than giving him 
a check, he did not authorize Mr. Bitting or anybody 
else in Mr. Warner’s office to represent him in this
transaction (S. C., p. 105,11. 1-6).

Mr. Stanert testified that on the 26th day ot 
January, 1926, Mr. Wilson had title to the Evans 
'property. It was not until 'sometime.between the 
15th of February and the 19th of February that the 
papers signed by Mrs. Evans and her father were 
delivered to Mr. Bitting (S. C., p. 247, 11. 9-28).
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ARGUMENT.

The respondents commenced the suit in specific 
performance in the Court of Chancery of New Jer-
sey, on March 15, 1927, and when it was brought 
out in the testimony that an interlineation had been 
made without the knowledge or consent of the ap-
pellants :

“ If the law is as he understood it to be,”  said 
the Court, “ the evidence already taken, 
TOUCHING WHICH THERE CAN BE NO 
DISPUTE, is conclusive of the case;”  and it 
seemed to the Court that it would be a waste 
of time and energy to go further into points 
which obviously were controverted.

Vice-Chancellor Learning regarded it as an 
altered contract, altered by the vendors after 
the vendees had executed it and without their 
knowledge or consent. The Statute of Frauds 
in substance provides that a written instru-
ment in the nature of a contract for the sale 
of land must be signed by the parties to be 
charged or someone lawfully authorized in their 
behalf. This instrument which complainants 
now seek to enforce against the vendees is not 
the instrument which these vendees executed. 
It is another instrument by reason of the change 
which the vendors made in it. Touching the 
question of adoption of this alteration no more 
need be said than that the evidence does not 
disclose that the vendees were made acquainted 
with this change.

A decree was entered in the Court of Chancery 
in accordance with the findings of Vice-Chancellor
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Learning. An appeal was taken from that decree 
by the respondents to this Court. The opinion of 
this Court was written by Justice Parker.

“ The disposition of the matter by the Court 
in Chancery was entirely correct. The point is 
made, here, though apparently not made below, 
that Bitting, the go-between, who went back 

. and forth between the several parties, was
agent of the defendants, and that his knowl-
edge of the change at the time it was made, was 
theirs, and hence they were bound by it. All 
this we deem too uncertain and nebulous to 
support a decree for specific performance at 
the instance of a vendor.”  On this branch of 
the case, therefore, this Court concluded that 

» - the proof touching assent of the defendants to
the paper in its modified form is insufficient to 
sustain a decree. This brings us to the funda-
mental ground for denial of the aid of the 
Court; and that ground is the non-existence of 
any complete contract. The present case comes 
under the elemental rule that the bargain or 
promise to be enforced be completely deter-
mined by the parties, and its terms definitely 
ascertained. Parties must assent to the same 
thing in the same sense. The assent must be 
exactly equal to the extent and provisions of 
the proposal. And it must not qualify it by 
any new matter. In such cases there is no 
assent and no contract. Tested by these rules, 
there was no contract between the parties. 
Wilson, et at., v. Windolph, et al, 6 A. R. 1367— 

143 Atl. 346.
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THE LAW.

The testimony divides itself into three parts: (1) 
that which relates to the making of the interlinea-
tion, (2) that which relates to knowledge of the 
interlineation on the part of the plaintiffs-appel- 
lants, and (3) that which relates to its adoption by 
them.

ORAL TESTIMONY IS INADMISSIBLE TO 
VARY THE TERMS OF A WRITTEN 

INSTRUMENT CONCERNING AN 
INTEREST IN LAND.

The third subdivision will be considered first, be-
cause under that head come all of the objections 
made by the appellants to the introduction of tes-
timony by the respondents tending to show an adop-
tion of the interlineation by the purchasers. The 
reason given in practically all instances, was that 
such testimony would tend to vary the terms of the 
written instruments which are supposed to contain 
the engagements of the parties. The theory on 
which plaintiffs-appellants brought their suit to re-
cover the deposits paid to the respondents, was, 
that because there was no contract in existence be-
tween the parties to this suit, the respondents were 
not justified in retaining the moneys which they 
received on account thereof. The reason given by 
the trial Court for the admission of testimony show-
ing assent and ratification of the contracts was that 
oral statements, made by either party to the instru-
ments, after they had been signed, are admissible 
in evidence.
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An examination of the literature reveals a large 
number of cases in which statements made contem-
poraneously with the execution of the instruments 
were not admissible, of which the following are 
examples: Hallenback v. Chapman, 72 N. J. L. 
201; Shinn v. Black, 117 Atl. Rep. 143, 97 N. J. L. 
219; Naumberg v. Young, 44 L. 341; Hoffman v. 
Seidman, 127 Atl. 199, 101 N. J. L. 106; Yates v. 
Townsend, 139 Atl. 11; Wills v. Camden Line, 140 
Atl. 310, 104 N. J. L. 428; Kerrner v. Chanin, 118 
A. 693, 98 N. J. L. 38; Schiff v. Alexander, 130 Atl. 
133, 3 M. 817. Cases in which statements made 
BEFORE execution were not admitted in evidence 
are exemplified by Ramsey v. Perth Amboy Ship-
building and Engineering Co., 72 N. J. E. 165; New-
comb v. Kloeblen, 77 N. J. L. 791; Kasselman v. 
Cohen, 135 Atl. 349; Nageli v. Silk Exchange, 134 
Atl. 721, 4 M. 763.

And cases in which statements made AFTER 
execution were not admitted in evidence are ex-
emplified by Brautigam v. Dean, 85 N. J. L. 549; 
American Surety v. Masan, 87 L. 290; Gold v. 
Schneider, 130 Atl. 133, 2 M. 179.

The conclusion, then, is that parol testimony of 
conversations held between the parties, or of dec-
larations made by either of them, WHETHER 
BEFORE, OR AFTER, OR AT THE TIME of the 
completion of the contract, will be rejected. Naum-
berg v. Young, supra.

In many of the reported decisions, the Court ex-
cluded testimony which tended to vary, add to or 
alter a written instrument OR a contract. Such 
ianguage renders uncertain the kind of an instru-
ment to which-the rule laid down by Naumberg v. 
Young would apply. The matter was set at rest 
by Justice Trenchard in Cohen v. Cohen, 140 Atl. 
Rep. 319, 101 N. J. E. 401:
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“ The rule excluding parol evidence has no 
place in any inquiry, unless the Court has be-
fore it some ascertained paper, beyond ques-
tion binding and effective.

If the learned trial Court proceeded on the theory 
that the instruments introduced in evidence were 
binding upon the parties to the suit and effective 
as a contract for the sale of land, then, on the re-
peated pronouncements of this Court, evidence tend-
ing to vary or add to its terms would be clearly 
inadmissible.

If, on the other hand, the trial Court conceived 
the written instruments (Exhibits P4 and P5) in-
complete and ineffectual as binding contracts for 
the sale and purchase of the lands described therein, 
then oral statements respecting the subject-matter 
and even writings or memoranda, not signed by the 
plaintiffs-appellants, would be clearly inadmissible 
for the purpose of proving a completed contract, or 
for the purpose of supplying omissions without 
which there could not be a contract. Quinn v. 
Amendola, 138 Atl. 693, 5 M. 932. The only evidence 
by which the rights and liabilities of the contracting 
parties shall be measured and determined is the 
written instrument itself. Schenck v. Spring Lake 
Co., 47 N. J. E. 44; Van Syekle v. Dalrymple, 32 
N. J. E. 233; Swain v. Seamans, 76 U. S. 254; Law-
yer V . Post, 109 Fed. 512; Snow v. Nelson, 113 Fed. 
353; WhitMer v. Dana, 92 Mass. 326.

The oral testimony of Mr. Stanert (p. 22'3, 1. 20, 
to p. 230, 1. 35) is clearly inadmissible because, by 
its introduction, essential terms of the bargain 
would be added. The writings must contain all the 
essential terms of the bargain, expressed with such 
certainty that they may be ascertained from the
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writing itself without the aid of oral evidence. Noth-
ing can be added or supplied by parol proof, for 
the introduction of evidence of that kind would let 
in, at once, all the evils which the statute was de-
signed to suppress. Randolph v. General Investors 
Co., 128 Atl. 156, 97 N. J. E. 227; Halpern v. Shier- 
kin, 129 Atl. 487, 98 N. J. E 28; Johnson v. Buck, 
35 N. J. L .338 ; Schivarzman v. Creveling, 85 N. 
J. E. 402.

There is, therefore, no such a thing as an adop-
tion of a contract for the sale of land by words or 
acts. Unless the engagements of the parties to the 
bargain are reduced to a writing, containing all or 
its essential terms from which it can be ascertained 
that a contractual relationship between the parties 
had been brought into being, no action can be 
brought thereon. Kerzner v. Chanin, 118 A. 693; 
Platt v. Currie, 100 E. 543; Schiff v. Alexander, 130 
A. 133, 3 M. 817; Collins Realty v. Sale, 144 Atl. 
587, 6 A. R. 756.

The bar of the statute is complete and its 
force can neither be strengthened nor impaired 
by anything that has happened in the mean-
time. The statute leaves nothing for presump-
tion. When the Legislature itself has expressly 
provided what facts shall take a given case out 
of the statute, courts of law are not permitted 
to ingraft upon it other exceptions not con-
tained therein, however inequitable the enforce-
ment of the statute may be. The general rule 
is that, where no principle of public policy is 
violated, parties are at liberty to forego the 
protection of the law. Where the enactment 
is to secure the general objects of policy or 
morals, no consent will render a non-compli-
ance with the statute effectual. Even where the
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purchasers have done an act which it would be 
a fraud on their part to controvert, because the 
other party has acted upon it in the belief that 
what was done was in compliance with the terms 
of the undertaking, would not be a bar to the 
plea of the statute in an action at law. Free-
man v. Conover, 112 Atl. 324, 95 N. J. L. 89.

IN THE ABSENCE OF AN AGREEMENT THE 
ACTS OF ONE CO-ADVENTURER DOES 

NOT BIND THE OTHERS.

In his argument of the motion for a non-suit as 
against the plaintitfs-appellants, counsel for the re-
spondents urged that, since the four purchasers 
were tied up in the same bag, the four men were on a 
joint adventure, the acts of the one within the adven-
ture are the acts of the four ; and for the purpose 
of this case everything of which Warner had knowl-
edge was the knowledge of the other three men as 
well, no matter what they may say about it.

A joint adventure, Like a partnership, is a 
relation arising from contract. INTER SESE, 
the fact of partnership, as well as the rights, 
duties and obligations of partners, arise wholly 
from the terms of the contract; and as to thé 
third person, the same rule prevails. There 
must be some contract on his part, in legal 
effect, creating as between the partners and 
the persons actually carrying on the businp^« 
the relation of principal and agent. Wild v 
Davenport, 48 N. J. L. 129.

Scan the testimony as one will, such a contract 
is not to be found in the evidence.
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In the absence of an agreement that Warner 
should have the usual power of a partner, as 
agent of the firm to bind the partnership, the 
relations were not those of partners but of mere 
common interest in a joint adventure. In all 
such cases, the subscribers enter into relations 
of trust and confidence with each other. They 
engage in a common enterprise for their mutual 
benefit and have the right to demand and expect 
from their associates good faith in all that re-
lates to their common interest. Jackson v. 
Hooper, 76 N. J. E. 185.

A single special venture by two or more persons 
on joint account in the purchase of land to hold for 
sale at a profit does not create a partnership in 
respect to the land, but merely a tenancy in com-
mon between them. An agreement to share the 
profits and losses in a single transaction does not 
create a partnership. Thompson on Real Property, 
Sec. 1777, V. 2, p. 971; Clark v. Sickway, 142 U. S. 
682; Jordan v . Soule, 12 Atl. Rep. 786 (Maine).

In the absence of such an agreement, and in the 
absence of express authority conferred upon War-
ner by the other purchasers, it cannot be said that 
any extensions of the settlement date were obtained 
at their request. His authority to bind his co-
adventurers must be delineated by an application 
of the elementary rules of agency; and since AN 
AGREEMENT has not been established by the 
proofs, he acted outside the scope of any authority 
which he may have possessed. The acts of Warner 
cannot bind the other purchasers unless his au-
thority is strictly pursued, and those who dealt with 
him are charged with notice of the extent of such 
authority. Strauss t>. Robe, 127 Atl. 188; Cooley v. 
P errin e , 42 L. 623; M iln e v. Kleb, 44 E. 378.
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IN THE ABSENCE OF SPECIFIC AUTHORITY 
APPELLANTS CANNOT BE BOUND BY 

THE ACTS OF ROBERT C. BITTING 
OR JOHN S. WARNER.

Vice-Chancellor Church, in Waldron v.. Cutley, 
144 Atl. 447, says that it is a well-known principle 
of law that a real estate agent is not a general 
agent, and therefore the real estate agent’s acts 
are not binding, unless within the scope of his 
authority ; and any parol evidence relied on to es-
tablish the authority of a broker to make a binding 
contract must be clear and decisive. Stengel v. 
Sargent, 74 N. J. E. 20,- Hill v. Adams Express Co., 
74 N. J. L. 338; Thompson v. Killhefer, 125 Atl. 11; 
Shauinger v. Apter, 125 Atl. 31, 95 N. J. E. 70.

Silence was entirely consistent with the non-
existence of authority to bind the purchasers 
but not with its existence; Milne v. Kleh, 44 
E. 378. Declarations and doings of a third per-
son, acting in the capacity of an agent, to be 
admitted in evidence against the principal as 
the representations or acts of the principal him-
self, whom the agent represents, must be shown 
to have been made within the scope of the dele-
gated authority. Runk v. Ten Eyck, 24 L. 756 ; 
Huehner v. Erie R. Co., 69 N. J. L. 327.

Even if it may be inferred that the principal knew 
that the agent had known of the interlineation and 
was satisfied with it, or that the sellers would have 
executed and delivered a deed, under the circum-
stances, to the purchaser, upon the receipt of the 
purchase price, those facts fall short of ratifying 
the agent’s act. Bindley and O'Reilly v. Kein 54 
N. J. E. 418.
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Where the agent has been originally employed by 
the sellers he must be considered as primarily their 
agent, although he afterwards assumed to act as 
the agent for the purchasers.

Being the agent of the sellers at the time of his 
negotiations with the buyers, he had no right to 
accept from the latter the employment as the buyer’s 
agent, without a disclosure to them of his agency 
for the sellers, and his failure to make this dis-
closure to the buyers, before they signed the written 
contract, was a fraudulent concealment of a material 
fact.

Warner and Bitting were absolutely precluded 
from accepting the agency for the buyers because 
they could not, with due regard for their interest, 
disclose the family differences of the sellers. The 
sellers considered it of vital importance that their 
plans should not be disclosed. But the very fact 
that the agent of the sellers knew something of 
their scheme or their reason for the altered or new 
term, and knew that silence as to the circumstances 
of the sale was then of importance to the sellers, 
made it impossible for Bitting and Warner, fairly, 
openly and in entire good faith, to accept an agency 
from the buyers. The disclosure of family differ-
ences was a confidential statement by a principal to 
an agent, which would scarcely have been made to 
a person supposed to be an agent of the purchasers, 
whose duty it would be to disclose it to them. Such 
communication, if made, would undoubtedly result 
in fixing a less sum for the offer. The negotiations 
were conducted and the terms of sale agreed upon, 
while Bitting and Warner were still acting towards 
the sellers in the confidential relation of agent. And 
the purchasers, BEFORE SIGNING a written con-
tract, binding themselves to carry out the terms 
agreed to, while the confidential relation existed,
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were entitled to a full disclosure of all the facts. 
Spencer Heater v. Abbott, 91 N. J. L. 584; Marsh 
v. Buchan, 46 N. J. E. 595.

There is no proof in the testimony that Warner 
or Bitting were the agents of the purchasers, but, 
on the contrary, the testimony of Goldsborough and 
Wonfor, and even of Warner, negatives the idea of 
such an agency. From the decision quoted above, 
there cannot even be a legal inference that Bitting 
and Warner were the agents of the appellants to 
the extent of binding them to an acceptance of the 
RESPONDENT’S proposal containing the name of 
only a single mortgage.

THE FINDINGS OF THE COURT OF ERRORS 
AND APPEALS ARE RES ADJUDICATA 

OF THE ISSUES RAISED IN THIS 
SUIT AS BETWEEN THE 

PARTIES.

In the suit for the specific performance of what 
the respondents regarded as a contract for the sale 
of the lands in question, the answers of these appel-
lants denied the existence of a contract between the 
parties. Negotiations which defendants had with 
complainants were incomplete, unsettled, and were 
in such state that the minds of the parties had not 
met. By their ninth defense in the Wilson case, 
these appellants alleged that Laura L. Evans had 
conveyed the premises to John 0. Wilson prior to 
the time when she HAD UNDERTAKEN to con-
vey the same to defendants, and tnerefore defen-
dants, by way of counter-claim, demand from the 
said Laura L. Evans, all moneys received by her 
from the said John 0. Wilson.
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In the present suit for the return of the deposits, 
appellants set up a proposal to purchase the lands 
of respondents, accompanied by a deposit of $8500 
in the Lippincott case and $6200 in the Wilson case. 
They allege that the respondents refused and failed 
to accept plaintiff’s proprosal and attempted to 
compel these plaintiffs to perform another contract 
which was never entered into between the parties; 
that the Court of Chancery dismissed the proceed-
ings instituted by these respondents, and, on appeal, 
this Court concluded FOR ALL TIMES that the 
instrument which was submitted by the respondents 
was not the contract which plaintiffs had proposed 
to enter into; and, furthermore, that NO CON-
TRACT for the purchase and sale of respondent’s 
lands had ever been entered into by the parties 
to this suit.

Respondents denied that the paper signed by 
these appellants was a mere proposal. They admit 
the entry of the decree in Chancery and the find-
ings of the Court of Errors and Appeals, but denied 
that they have the legal effect claimed by these 
appellants. By their defenses, the respondents 
affirmatively allege that the alterations in the con-
tract were made in good faith by and with the 
authority and consent of the plaintiffs and or their 
duly authorized agents in that behalf; that the 
alteration was ratified and confirmed by the plain-
tiffs ; that it was accepted and acquiesced in by the 
plaintiffs without rescission or attempted rescission 
on their part; that they waived objection to the 
alteration and to a return of the moneys paid; that 
they abandoned and renounced their said contract 
and gave notice thereof to defendants and surren-
dered to defendants any and all rights to or in-
terest in the moneys paid by plaintiffs to defen-
dants under said contract.
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They then set up the defense of equitable estop-
pel, which was stricken.

The decree of the Court of Chancery, entered on 
the 5th day of March, 1928, ordered the dismissal 
of respondent’s bill because it appeared to the satis-
faction of the Court that the instrument signed by 
appellants was altered at the request of complain-
ants, at their request, without notifying the defen-
dants herein of complainant’s intention to make 
said alteration or after the making thereof, before 
the complainants had actually executed the afore-
said contract; and because the interlineation had 
been made by complainants without the knowledge 
and consent of defendants; and because the said ah 
teration had not been adopted by the defendants, 
and because it was of the opinion that, by reason 
of the aforesaid alteration, the instrument signed 
by complainants is not the same contract which de-
fendants as vendees signed, and is not available to 
complainants as evidence of the contract of the par-
ties.

The Court of Errors and Appeals affirmed the 
decree of the Court of Chancery reported in 143 
Atl., p. 346, Wilson, et al., v. Windolph, et al. This 
Court held that there was no assent to the change 
in terms on the part of these appellants. The fun-
damental ground for denial of the aid of the Court 
was the NON-EXISTENCE OF ANY COM-
PLETED CONTRACT. There was no assent to 
the same thing in the same sense, and the bargain 
was not completely determined between the parties 
(Exhibit, S. C., p. 19).

Fortified with the decree of the Court of Chancery 
and its affirmance by this Court, appellants moved 
to dismiss respondents’ answer in the present suit, 
for the reasons that the Chancery decree and its 
affirmance were dispositive of the issues raised by
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the pleadings, and particularly because there was 
no contract existing between the parties. -The trial 
Court struck the second paragraph of the answer 
and Affirmative Defenses Nos. 7, 9, 10 and 14 (Ex- 
hibts, S. C., p. 41).

The reply filed by these appellants set up the 
decree of the Court of Chancery and its affirmance 
by the Court of Errors and Appeals, the non-exis-
tence of a contract between the parties, and de-
manded a return of the money paid by appellants.

In addition to the identity of the issues raised 
in both the equity and law suits between the iden-
tical parties, the following exhibits forming part 
of the record in the State of the Case in the appeal 
from the Chancery suit were made a part of the 
record of the law suit, letter dated Oct. 15th, 1926, 
from John S. Warner to John 0. Wilson, Exhibit 
(D16); letter dated Oct. 8, 1926, from John 0. Wil-
son to William H. Windolph, William R. Golds- 
borough, George A. Wonfor and John S. Warner, 
Exhibit (D15); letter dated August 31st, 1926, ad-
dressed to John S. Warner (D7) ; letter copy dated 
August 18th, 1926, from Laura Lippincott Evans to 
John S. Warner, Exhibit (D9) ; letter dated Jan. 
26, 1926, from John 0. Wilson to John S. Warner, 
Exhibit (D4) ; letter dated February 19, 1926, from 
Johil 0. Wilson to John S. Warner, Exhibit (D3).

In denying appellants’ motion for a direc-
tion of a verdict in their favor, the Court de-
clared (S. C., p. 275, 11. 12-30): “ There is no 
question at all in my mind—I do not see how 
there can be—that the decision of the Court 
of Errors and Appeals in the case between the 
same parties, involving the same contract, is 
absolutely dispositive of the question as to 
whether or not the paper writings as altered 
and then executed by the vendors constitute a
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contract. There is no question whatever that 
the Court held in that case that there never 
was any contract between the parties. But the 
question as to whether there was a ratification 
or an assent to the contract as altered is still 
open, and that is the question, in my view, that 
is raised in this case by the pleadings, and 
which, under the evidence, must be submitted 
to the jury. I am of the opinion (S. C., p. 275, 
11. 30-35) that the defense set up in this case, 
that there was, by acts, words, and conduct of 
the plaintiffs, an assent to and ratification of 
the contracts as altered, is a proper and legal 
defense.”

In the heat of the argument counsel for plaintiffs 
utterly forgot to call the trial Court’s attention to 
the fact that it already had, by its order stricken 
from respondent’s answer the very issues which it 
now considered as having been raised.

The seventh defense alleges that plaintiffs never 
rescinded nor did they give notice of avoidance of 
said contract, by reason of said alteration. The 
ninth defense sets up the equitable defense of 
laches; and the fourteenth defense charges that it 
would be inequitable and against good conscience to 
permit the plaintiffs to recover said moneys, because 
through their agent or agents, they suffered the de-
fendants to deal with them on the assumption that 
these agents had authority to represent the plain-
tiffs in all things respecting said contract.

Aside from the question of the legality of such a 
defense in a law suit, Freeman v. Conover, supra, 
by the trial Court’s own order (Exhibit, S. C., p. 41) 
issues which the Court conceived had been raised, 
were IN FACT NOT RAISED. The refusal of the
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trial Court to direct a verdict for the appellants was 
therefore errors.

In a, rescission suit one of the issues raised by the 
pleadings and tried was whether the complainant, 
with intent to cheat and defraud the defendant, 
made certain false representations. The bill was 
dismissed. The defendant in her suit at law raised 
the same or identical issue already decided by the 
court of equity. The complainant now seeks to re-
strain the defendant from proceeding with her law 
suit.

The parties, the cause of action and the subject- 
matter are identical. The difference in the nature 
of the relief does not prevent the decree from oper-
ating in estoppel. It is enough if the matter was 
triable in the first suit and that it was actually 
litigated and adjudicated and the same misrepre-
sentation forms the basis of each suit and the pri-
mary inquiry vital to a recovery in either suit is, 
(a) was the misrepresentation made (b) would the 
evidence adequate to a recovery in the second suit 
have been sufficient to support the first? The de-
fendants threw their lot with the Court of Chancery, 
and after an exhaustive investigation (approved)' 
and affirmed by the Court of Errors and Appeals) 
and upon principles more favorable to her than the 
law courts could afford, the cause which they again 
desire to litigate, was determined against them, 
and by that determination they are bound.

It is not necessary that the action in which the 
judgment is found, and that in which it is relied on 
as an estoppel, should be of the same kind, or for 
the-same cause of action. If a question upon the 
execution or validity of a deed in fee be put in 
issue in an action of trespass, and expressly found 
by the jury, such verdict and judgment upon it may
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be relied on as a conclusive evidence of such fact; 
in the trial of a real action or writ of right, between 
the same parties, for the same estate. It has become 
a fixed fact between these parties for all purposes; 
a fortiori is a judgment, a bar to a second suit in-
volving the same cause of action only seeking dif-
ferent relief.

Vice-Chancellor Backes in Sarson v. Maccia, 108 
Atl. 109, 90 N. J. E. 433.

The judgment of a Court of competent jurisdic-
tion on a question of law or fact, when litigated or 
determined, is conclusive upon the parties and their 
privies, not only in the suit in which it is pro-
nounced, but in all future litigation between the 
same parties or their privies, touching upon the 
same subject-matter. In re: Walsh’s Estate, 80 Eq. 
565-74 A. 563; Gyarfas v. Karpf, 83 L. 387.

It is a part of our fundamental law that facts 
actually decided by an issue in any suit cannot 
again be litigated between the same parties. There 
is no way to avoid the conclusion that the agree-
ment was not the product of fraud and that it was 
based upon a good consideration, namely, the avoid-
ance of publicity and the purchase of a release for 
one-third of the damages demanded, both of which 
issues having been passed upon by the law court. 
Phillips v. Pullen, 45 N. J. E. 180.

THE TRIAL COURT SHOULD HAVE 
DIRECTED A VERDICT FOR THE 

PLAINTIFFS-APPELLANTS.

The instruments which form the Basis of this 
action have been declared by the Court of Chancery 
and affirmed by the Court of Errors and Appeals 
as not being the same instruments signed by both
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parties. The terms of the proposals are not am-
biguous, and extraneous evidence does not appear 
to be necessary to explain their meaning. The con-
struction and effect of a written instrument is a 
matter of law to be determined by the Court and 
not by the jury, unless construction depends upon 
extrinsic facts which are in dispute. Geiger v. 
Waldron, 125 Atl. 18, 100 N. J. L. 93.

It is undisputed that the interlineation was made 
after the signature of the drafts by the purchasers 
and before they were signed by the sellers. There-
fore, the Court should have construed, as a matter 
of law, that there was no contract in existence and 
directed the jury to return the moneys to appellants. 
Hope v. The Macabees, 91 N. J. L. 148; Downs v. 
N. J. Fidelity, etc., 91 N. J. L. 523.

THERE WAS NO CONTRACT BETWEEN THE 
# PARTIES.

The circumstance of the execution of the signa-
ture of the instruments have been sufficiently set 
forth in the statement of the facts and testimony. 
The law applicable to the situation may be found in 
the following authorities.

An agreement for the sale of an interest in lands 
not having been signed by the defendant, is as to 
him, by force of the Statute of Frauds, void. O’Don-
nell ad. Brehen, 36 N. J. L. 257; Rutan v. Herich- 
man, 30 N. J. L. 255.

In order to give the rejected offer any new vi-
tality, there must be a renewal of it, or renewed 
assent to it, by the party who made it. It seems 
self-evident that, if the parties agree to deal on 
the basis of a rejected offer, the vendors’ assent
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thereto, being an essential part of the contract, must 
be in writing. It was not in writing in this case.

Where a contract within the Statute of Frauds 
is made out by correspondence, the correspondence 
taken together must establish the contract in all its 
terms. It can receive no aid from parol evidence. 
After the contract has once expired, it could not be 
resuscitated by parol, any more than it could have 
been originally created by parol. Lewis v. John-
son, 143 N. W. 1127; Williston on Contracts, p. 128, 
par. 73.

A party has a right to select and determine with 
whom he will contract, and cannot have another 
person thrust upon him without his consent. It may 
be of importance to him who performs the contract, 
as when he relies upon the character or qualities 
of an individual or has, in this case, reasons why 
he does not wish to deal ,with a particular party. 
Williston on Contracts, p. 139, Sec. 80; Boulton v. 
Jones, 2 H. & N. 564; Boston Ice Co. v. Potter, 123 
Mass. 28, and other cases cited on p. 139, Williston.

If A makes an offer to B, B cannot assign, and 
B ’s assignee cannot accept and thus establish con-
tractual relations with A, at least if A does not 
know that such assignee is the party who accepts. 
Boston Ice v. Potter, 123 Mass. 28; Rease v. Kittle, 
49 S. E. 150; D yer v. Duffy, 24 L. R. A. 339.

THE ACCEPTANCE MUST BE MADE IN AC-
CORDANCE WITH THE REQUIREMENTS 

OF THE STATUTE OF FRAUDS AND 
IN THE SAME SENSE AS THE 

OFFER.

If A and B make a valid oral contract, and subse-
quently A delivers to B a written contract which
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varies from the terms of the oral contract, B ’s 
omission to notify A that he does not assent to the 
rescission of the oral contract and to the substi-
tution therefor of the written contract, ought not 
to operate as a substitution of the written contract 
for the oral contract. Picard v. Beers, 81 N. E. 
246.

A conditional or qualified acceptance of an offer 
does not constitute an agreement unless the con-
dition is complied with. Kehler Flour v. Linden, 119 
N. E. 698; Putram v. Grace, 37 N. E. 166; Harris 
v. Scott, 32 Atl. 770.

If it appears that the parties mean to have all 
the terms of their contract reduced to writing AND 
SIGNED, neither party will be bound until that is 
done. The propriety of this rule is still more ap-
parent in a case where the law expressly requires 
them to make no other than written contracts. 
Until both parties had assented to the provisions 
of the contract in the manner provided by law, there 
was only a negotiation for a bargain, which was 
never completed, and which neither party was bound 
to complete. Water Commissioners v. Brown, 32 
N. J. L. 504 Atl. 510.

Although the plaintiff had, in its bill of particu-
lars, attempted to show that the three papers 
therein included constituted the written contract 
upon which the action was brought, over the objec-
tion and exception of defendants, the Court per-
mitted plaintiff to put in evidence letters which 
passed between the parties after the making of the 
alleged contract, and finally the learned trial Judge, 
in his charge to the jury, left it to the jury to deter-
mine whether the defendants, after receiving from 
the plaintiff a letter showing acceptance, by their 
course of action and conduct acquiesced in, adopted
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and approved the modifications of the proposition 
communicated to plaintiff by defendants.

The Court apparently overlooked the fact that 
under the plea of the Statute of Frauds, all of the 
terms of the contract upon which plaintiff relied 
should be evidenced by some note or memorandum 
in writing, signed by the defendant who is sought 
to be charged therewith, and that there was no 
written acceptance by defendant of the modifica-
tions of the proposed agreement.

As the proofs showed a state of facts to which 
the Statute of Frauds was a defense, the complaint 
should have been dismissed. Peninsular Trading 
Agency v. Frazer, 176 N. Y. S. 739.

A mere offer, not accepted, involves no concur-
rence of wills, and can never constitute a contract. 
And though there is an acceptance, if it is not to 
the exact thing offered, or if it is accompanied by 
any conditions or reservations, however slight in 
time or otherwise, no contract is made. It is the 
same where new terms are introduced. They con-
stituted an offer on the other side, and leave the 
question open. Marshall v. Eisen Vineyard Co., 
28.N. Y. S. 62; Williston on Contracts, p. 134, Sec. 
77; Wilson, et al., v. Windolph, 143 Atl. 346, 6 A. R.

THE QUESTIONS SUBMITTED BY THE 
TRIAL COURT TO THE JURY WERE 

ALREADY DISPOSED OF BY THE 
COURT OF ERRORS AND 

APPEALS.

The trial Court was entirely in accord with the 
Court of Errors and Apepals on what must be. done 
by the parties in order to create a contractual rela-
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tionship between them. It recognized that accep-
tance must correspond entirely and adequately with 
the proposal; the assent must comprehend the whole 
of the proposition. Furthermore, as the proposi-
tions were not accepted as submitted, but, on the 
contrary, were altered in one of their clauses, then 
there was no contract between the parties.

It was, therefore, superfluous for the trial Court 
to have submitted to the jury the question whether 
the plaintiffs assented to the alteration either at 
the time the agreements were returned to them or 
were subsquently assented to or ratified by them, 
either expressly or by their acts or course of con-
duct, because ratification by conduct was not an 
issue in the case and because our Court of Errors 
and Appeals has already stated that the claim made 
by the respondents that the acceptance of the papers 
by the appellants without objection and that the re-
tention of the papers after discovery of the change 
without repudiation, spelled acceptance, is entirely 
too nebulous and uncertain.

It was not for the jury to determine whether the 
knowledge of Warner was the knowledge of the 
appellants, because the decree of the Court of Chan-
cery affirmed by the Court of Errors and Appeals 
for all times definitely established that the inter-
lineation had been made without the knowledge and 
consent of these appellants (S. C., p. 17, 11. 32-36) 
and that the alteration had not been adopted by the 
defendants, and that the purchasers had not been 
made acquainted with the alteration.

The jury should not have been asked to draw an 
inference that the agreements as altered had been 
accepted by plaintiffs, from a letter written by War-
ner to thê  effect that he was advised that two of 
the plaintiffs would not be able to carry out their
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agreement, which would necessitate the forfeiture 
of the money paid on account (S. C., p. 280, 11. 
29-36; p. 281, 11. 2-19). This letter (D16, S. C., p. 
295) was before this Court in the appeal from the 
Court of Chancery. Notwithstanding, this Court 
concluded that the proof touching assent of defen-
dants to the paper in its modified form is insuf-
ficient. In the absence of completed agreement, there 
can be no forfeiture.

It was not the province of the jury to find whether 
Warner and Bitting were the agents of the plaintiffs 
in the transaction and that any act which they did 
within the scope of their agency would be binding 
upon the plaintiffs (S. C., p. 283, 11. 6-12). This 
Court has already determined that Bitting was not 
the agent of the plaintiffs and that his knowledge 
was not their knowledge and that the plaintiffs 
could not be bound by whatever he knew or did. 
Bitting was characterized as merely a runner for 
a real estate broker and his task was confined to 
bringing the parties together on the terms, some-
thing which he conspicuously failed to do (S. C.,
p. 22, 11. 1 -2 0 ).

The trial Court charged that the paper writings, 
as executed, constituted no agreement between the 
parties; but asked the jury to determine whether 
the papers as altered were accepted and assented 
to by the plaintiffs, and that in this way there was 
brought into existence a binding contract between 
the parties.

That question had already been answered by the 
Chancery Court and the Court of Errors and Ap-
peals, in the negative. THERE WAS NO CON-
TRACT BETWEEN THE PARTIES (S. C„ p. 2*3, 
1. 34).

Counsel, therefore, respectfully submits that the
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judgment of. the New Jersey Supreme Court be re-
versed and the respondents be directed to return 
to the appellants the deposits which they made, to-
gether with interest from December 15th, 1925. 
Yeskel v. Gross, 144 Atl. 312, 7 A. R. 312, affirmed.

PHILIP WENDKOS, 
Attorney for Plaintiffs- 

Appellants.




