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SENATOR NELSON Fo S'IAMLER :chairman]: This is a 

public hearing called under Serate Resolution Noa 3 for the 

purpose of studying the possibility of setting up a system 

for providi~g counsel to represent i~digent defendants in 

criminai matt.ers s.:nd 9 general.1 y.1 for the establishment of a 

public defender system throug~out the countieso 

We are going to attempt to keep this in some orderly 

fashion
9 

despite the fact that most of us are lawyers 9 and I 

would hope that those who have registered their names and who 

do not really and tr~ly desire to testify would let us know 

later ono 

I want to introduce Serator Stout of Monmouth County, 

a member of the Committee 9 and Philip Dean Cohen who is acting 

as Special Counsel to the Committee,., 

PHILIP DEA.N COHEN~ Se~n.ato::os 9 ladies and gentlemen') 

we are about to open this heari~g a~d I am going to call the 

first witness 0 T·ne first wi t:nes s wi 11. be Assemblyman Wallwork" 

JAMES H~ v.r A l.. L W 0 R K ~ Sena tor Stamler ') Sena tor 

Stout~ I am James H., Wall work" Assemblyman from Essex County 

and? parenthetically 1 I might add 9 probably the only non-lawyer 

in the group., 

Al t~1oug;-:. I am a spo~~sor of Assembly Bi 11 A~368 9 which 

sets up a system to provide ceunsel for the indigent 9 I am not 

here advocating this or any o~her billa 

I am here as aL i~terested LegislatoG because I believe 

there is an urgent need in t~is State for a workable system to 

provide counsel for an inc'.igen-i:.- pers::>n accused of crime 0 The 

need is two-folda The right to coursel has been decreed by 

1 
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the United States Supreme Court in Gideon Vo Wainwright and 

subsequent decisionsa But even more importantly 1 New Jersey 

with its historic pride in liberty and justice, has the moral 

and ethical responsibility to see that every citizen ~ rich or 

poor - gets equal justice under lawo 

It is plain that an accused person cannot adequately 

defend himself. Even the intelligent and educated layman 

lacks both the skill and knowledge to adequately prepare his 

defense. An indigent person has even greater difficultyo He 

is almost always in jail, unable to make bailo 

Without counsel, an accused person cannot weigh the 

lawfulness of his arrest; he: does not know whether a search or 

seizure has been lawful? or whether a confession is admissible; 

he cannot determine whether he is responsible for the crime 

charged or a lesser offense. At a trial 9 he cannot object to 

evidence or cross examine witnesseso The list of problems which 

confronts a person without counsel is almost endlesso But even 

these few indicate that innocent citizens may be subjected to 

i~creased dangers of conviction merely because of povertyo 

I believe that if indigent persons 7 accused of crime, 

are to be adequately represented, the State of New Jersey must 

be involved in a program which provides for their defense.. The 

State cannot duck its responsibilities and leave the burden of 

an indigent accused system up to the cc u:: ti es 0 Tl:. e St a t e must 

participate both financially and in other wayso State funds, 

standards, and supervision will provide fair and uniform legal 

counsel for an indigent accusedo 

Unless we have such a program we could be confronted 

2 
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with chaos which could result from a flood of appeals being 

filed by indiger,1+·:s c0cvicted w~. t~·1·~ut proper representa.tiono 

Without such a program, we are also co~fronted by the very 

real passibi.::.i ty of l.njust ice be 1 g f-._ea.ped upor: very real 

poverty a 

It is my earnest hope that the rep:)rts from this 

hearing will enable us t~ set up a~ indigent accused system 

as soon as possiblea Justice is a daily need and cannot waito 

We must enact a system f lex1.ble er>:r...rgb so that we can work out 

the kinks as we go aL:rn.g 0 But we must act 9 ~1ot just talk 

about acting,, 

l,lay I say in closir,g th.at 9 irt addition to providing 

legal counsel for the i~dige~t accused~ we also need in New 

Jersey a progressive program of rehabilitation for convicted 

persons and grass roots w:Jrk to erase the causes of crimeo 

A total ard coordinated program is absolutely essential for 

growth ard ordered liberty0 We are meeting today on one 

aspect of the whole pr~biem of crime and pu~ishmento Our job 

today is to provide cou~sel f0r i~digents~ but when this is done 

we must corni.nue W0!:0ki::g to r.'emove. tb.e causes of crime an,d to 

teach and re~abilitate those who have been convicted" 

Thar,k you very mucf." 

SENATOR STAl>lLER ", Thank you very much 9 Mr,, Assemblyman 0 

Any questiors? Senator Stout? 

SENATOR STOUT,· No,, 

SENATOR STAIVILER Tr~a.·:--,1k y0u 9 Mro Wall.worko 

ASSEMBLYHAN WALLWORK~ TnaLk you 9 sir o 

3 
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MR. COHEN: Our next speaker? former Assemblyman, 

U0 So Attorney William F. Tompkinso 

WILLIAM T 0 MP I N S: Mro Chairman, Senator 

Stout, there can no longer be any doubt that the satisfaction 

of federal constitut~onal standards for the providing of counsel 

to the indigent requires that the problem be approached in a 

systematic way. The subject is extremely complicated, and the 

Senate has certainly acted wisely in establishing this Special 

Committee to gather the factso 

At the outset I would like to point out that the 

American Bar Association has formed a Special Committee on 

Minimum Standards for Criminal Justiceo 

The pilot project was commenced in 19630 

It's a 3 year projecto 

It's headed by the 

Chief Judge of the Second Circuit 1 Judge Lumbard? a former 

United States Attorney, and this Committee has six advisory 

committeeso The advisory committees cover the police function, 

pre-trial proceedings, prosecution and defense functions, the 

trial 9 sentencing and review, fair trial and free pressa 

And I might say to the Committee that in the course 

of the 3 year study, which is being assisted by the Institute 

for Judicial Administration 1 this subject of providing counsel 

for the indigent will be very thoroughly coveredo As a 

matter of fact, the portion assigned to the prosecution and 

defense function is presently at work in this areao 

I can say, it is my b~lief that the federal courts 

will not consider the constitutional standards to have been 

met unless the representation provided is effective and of 

high quality.. This has been made abundantly clear in the 

4 
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cases
9 

with which I'm sure the c,Jmmittee is familiar? a"'.:":.d as 

they have progressed from merely requiring counsel at the 

important stages of the trail down to the view that a con­

fession may not be admissible as voluntary unless the defendant 

had the be~efit of counsel t0 advise himo 

The criminal law is quite a technical subject to 

start witho The new requirements have made it even more 

technical. If we are to have any reasonable expectation of 

meeting these standards~ it must be recognized that the object 

can be accomplished only by having a competent, trained staff o 

This work cannot be effectively performed, certainly~ by 

amateurs 0 

I say this because I know 1 from my experience as 

Assistant A ttorr:_ey General ir. charge of the Inte r:rnl Security 

D:ivisio~ of the Department of Justice .. I found that it was 

certainly not feasible to attempt to assign security cases to 

attorneys ir. the Department alorcg with their other worko And 

I might say that the Department of Justice today is guided 

throughout ty this concepto Within a relatively short period 

of time a specialized staff was gathered and organized, with 

provision for training and for proper supervision of their worko 

And I dare say that if that problem had not been approached on 

that basis 9 we would certainly ~ot have gotten the results we 

did and the cases couldn 1 t have been processed as promptly as 

they were and 9 incidently 7 one that you are very well aware of, 

the cost of that entire operation would have been considerably 

highere I am sure the Committee is aware of the possible cost 

of thiso 

5 
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The same thing is true, in my opinion, of setting 

up a new system to provide counsel to the indigent accused at 

the State level. With a proper organization, the work can be 

done effectively and by a much smaller number of people and at 

lower cost. This is largely due to the supervision, to the 

dividing of different functions, and to the centralization 

of that work which is common to all the partso 

A properly organized system will centralize its 

basic legal researcho Perhaps two people on the basic staff 

are enough to prepare reliable manuals on the procedures of 

criminal law and to summarize the basic law and points that 

should be checked by the trial poolo These same men can 

follow the new decisions and statutes in the field and notify 

all concerned about the impact of the new materialso To a 

very large extent, the centralization of research is bound to 

improve quality and eliminate the waste of repetitious efforto 

Flexibility of staff is another benefit from good 

organizationo Calendars in various parts of the State, where 

the case load is not heavy, can be scheduled to enable the trial 

staff to cover them with a minimum of conflicto In addition, 

where a case involves a special subject, members of the trial 

pool who are expert in that subject can be assigned to handle 

it in any part of the Stateo 

Most important of all, a well organized system will be 

capable of playing an important part in the general effort to 

reduce the incidence of crime, to improve the programs for 

correction and rehabilitatio~and generally to be a strong and 

good influence in reforming our criminal laws and procedureso 

6 
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It will have this capability because such a system 

will be getting a comprehensive view of events in this field 

and so will have the basic facts which are always essential 

to intelligent action" 

I realize that there are various poi~ts of view on 

such questions as whether the system should be a public 

defender or one of the several types of private defender 9 or 

a combination; also whether the system should be statewide or 

on a county basis or on a regional basiso My own view is that 

these differences are not vital questions so long as the basic 

essentials of a good system are providedo And I might add that 

the Committee on Trial~ the ABA committee 9 is working on it 

basically from that approacho Now 9 if the Committee approaches 

the problem first for the purpose of defining the elements 

essential to an effective and efficie~t system, I am certain that 

it will find it relatively easy to decide the other questionso 

A fi~al suggestion is that thought should be given to 

designing a system so that its operation can be tied in with the 

federal program now being put into effect under the Criminal 

Justice Acto Whether we look at state court or federal court 

workloadq the fact is that there are just so many professionally 

trained people available to do this kird of worko If a 

system is to make the best possible use of their time and 

talents 9 it should have the flexibility to permit the operation 

to cover both sets of courtso Of course 9 under such an 

arrangement~ the funds provided by the federal system would be 

available to meet that part of the worko 

Hr" Chairman and Senator Stout 9 I am most appreciative 

7 
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for this opportunity to appear before the Committeeo 

SENATOR STAMLER: Thank you, Mro Tompkins. 

Any questions, Senator? 

SENATOR STOUT: No. 

SENATOR STAMLER: I have two questions .. 

How do you think this should be paid for, Mr. 

Tompkins? 

1.ilR. TOMPKINS: I, of course, prefer the cost being 

shared possibly by the State and countieso 

SENATOR STAMLER: State and counties? 

MR. TOMPKINS: Yes. 

SENATOR STAMLER: And do you believe that persons 

who are charged with federal offenses should be represented by 

the State public def ender? 

MR. TOMPKINS~ Well, I think, I><ir .. Chairman, that 

there should be some method arrived at where the State public 

def ender could undertake that work. I think there ought to 

be some rapport between the State and federal systems, instead 

of setting up two separate systems.. And I think if the State 

public defender did the work you might have the benefit of 

getting some federal funds .. 

SENATOR STAHLER: Thank you very much, Mr .. Tompkins .. 

Gentlemen, this is Senator Kelly from Hudson 

County. 

MR. COHEN: Mro Wagner, Albert Cc Wagner, Director 

of Division of Correction and Parole .. 

8 
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A L B E R T C ~ W A G N £ R~ hro ChairmaD 9 I am certainly 

not compete~t to discuss the detailed provisions of the bills 

before the Senate and the Assembly: nor the means proposed to 

establish a public defender system~ the recruitment and 

remunerati0r: of coucsel,, ar.d certainly am not prepared to 

comment on the efficiency or the effectiveness of the several 

proposals made 9 nor even that the proposals are a practical 

means of accomplishing the objective soughL I can speak 9 however 9 

on the need of the accused t~ feel that he has had a fair 

and adequate hearing; that ne has had access to all remedies 

and defenses provided by the Constitution, by statute 9 and 

the commu:d ty' s sense of fair play for all its citizens 0 

But irrespective of his legal and m:>ral rights 9 the 

accused has need to feel that ne has had a fair hearing and 

a fair tria~ if he is to have a fair chance at rehabilitation 

and return to societyq so that he does not offend againry 

There is no doubt that the offender who feels 

aggrieved by what has transpired at his trial is not a good 

prisoner wt en r1e is confi~ed to the insti tut io~ n Tt1e 

defendant 9 on the other hand 9 who feels that he has had the 

benefit of all available safeguards is more likely to accept 

his guilt and thus becomes a better subject for rehabilitation., 

1~ the institution we place a great deal of emphasis 

on changeo We try to get each of the individuals confined to 

our care to come to t~e realization that something is wrong 

somewhere which must be corrected.9 and that this becomes 

possible only when the off er~der is drained of much of the 

hostility and resentment he feels 9 some of which is 

9 
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inevitably directed to the court and its proceduresa When 

the procedures themselves are such as to occasion none or 

a minimum of such resentment, the subject then is in a better 

position to enter into a meaningful relationship for 

rehabilitation. 

The institution people do get close to at least some 

of their charges and do develop significant insights into 

the problems of offenders. There are prisoners in our New 

Jersey institutions who do feel that they were inadequately 

represented at hearing and trialo lo They say because counsel 

did not give the case the time and effort the accused felt 

it deserved. In the case of assigned counsel 1 because he is 

not paid. Secondly, because counsel lacked experience to 

qualify him to advise in criminal matters 7 to say nothing 

of the ability to conduct a criminal trialo Others say 

that counsel has not been really interested in their case 

and they have been persuaded to plead guilty when they have 

felt that they had an adequate defense with which to go to 

triaL 

I need not say to a group like this that I am sure 

these complaints are raised not only with reference to unpaid 

assigned counsel but certainly 1 at least on occasion
1 

with 

respect to counsel retained by the prisoner himself or by 

his familyo 

A persistent plea heard by prison administrator is 

the plea for a new trial, usually on the basis that evidence 

in the case was not adequately presented to judge and to jury
7 

not that the evidence would lead to a nnot guiltyn verdict but 

10 
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which, if cogently presented 9 would tend to mitigate guilt 

or lighten the sa~ction imposedr 

If a procedure such as that proposed i~ these bills 

under consideration would result in the accused feeling that 

his side of the story has been well presented and considered? 

it would be useful 9 in my judgment 9 to the individual's 

eventual readjustment in societyo 

Thank you 9 Senatoro 

SENATOR STAMLER: Any questions 9 Se~ator Stout? 

SENATOR STOUT~ Virr Wagner 9 are you familiar with 

Assembly Bill 368 9 Mro WallworkYs bill 9 which would establish 

an indigent accused system in the Department of Institutions 

and Agencies? 

MRo WAGNER~ Yes 9 I amo 

SENATOR STOUT: Would you feel that would be the 

place for it,, in the Department of Institutions and Agencies? 

MR .. WAGNER: I think the Attorney General will later 

present the Department's point of view on this subjecta I 

would not feel that this was the proper place for ito 

SENATOR STOUT; You don 7 t feel it is the place? 

MR,, WAGNER~ No'.l siL 

SENATOR STOUT:: That's all I have 0 

SENATOR STAMLER~: Se:iJator Kelly? 

SENATOR KELLY~ No questior~so 

SENATOR STAHLER:; Mc Cohen? 

MRo COHEN'.: I have no questions 0 

SENATOR STAMLER~ Thank you very much for taking your 

time to appear hereo 

11. 
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MR. COHEN: The Honorable Prosecutor of Camden 

County, Norman Heine. I 

NORMAN H E I N E: Mr. Chairman, Senator Stout and 

Senator Kelly, I am Norman Heine, Camden County Prosecutor6 

I appear in my individual capacity, as well as on behalf of 

the County Prosecutors Association of New Jersey, of which 

all of the Prosecutors of New Jersey are memberso 

I have long advocated that some form of defender 

system be adopted, the details of which must, of necessity, 

be tailored to meet the needs and requirements of the various 

counties, large and small, within the bounds of whatever 

financial resources can be made available by the county and/or 

the State government6 

The system should, so far as practicable, parallel the 

system of the prosecutor's office in the respective counties 1 

with a chief public defender, such assistant public defenders 

as the volume of work requires, together with investigators 1 

clerical help? etc6 The limitations as to number and salaries 

to be paid can be patterned after the existing statute on 

prosecutors which is based on the population in each county~ 

Now let me tell you why I reached this opiniono First
1 

as you all know, our highest court, the United States Supreme 

Court, has made it a constitutional requirement that defendants 

accused of crime must be furnished counselo 

By subsequent decisions, this has been extended to include 

those charged with misdemeanors as well as felonieso We haven't, 

as yet, any decision in our jurisdiction where all of the crimes 

12 
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are misdemeanors? applying this into the municipal court 

leveL 

It may be con side red as be i r:g fur the r extended to 

require the furr1ist1ing of counsel to defendants before triaL 

The question of how far prior to trial ar1 accused must have 

counsel is continuously before the courtso At present, it 

appears to extend from that time when the interrogatory stage 

ceases and the accusatory stage begins 7 - whatever that means -

which places the matter to a period shortly after the commission 

of the crimeo This leads to one inescapable conclusion 9 that 

there will be a greatly increased demand and requirement of 

free counsel to those charged with crimeo If it is not 

supplied 9 no valid conviction can resulta And since represen­

tation by counsel is now a constitutional prerequisite to the 

right of the State to try a defendaPt 9 something has to be 

done about i. L 

The burden of providing a system for the representation 

of indigent defe:-rridar:.ts 9 it seems? must be borne by the general 

public 9 the State ard/or the county goverr.ment 9 for these 

reasons~ 

The obligation and benefit is theirs 

It is the problem of our whole society~ 

to the publicn 

An individual bar associatio~q or group of lawyers
9 

even with the assistance of the court 7 can no longer 

satisfactorily cope with the eve:c·~· irLcreasing demand for legal 

representation of indigent defendantso 

As has al.ready been stated 9 relatively few lawyers 

are experienced in criminal practice" 

13 
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If the constitutional provision of ??assistance of 

counsel,n required by the Constitution, is to mean anything, 

it would seem unfair to the defendant to be represented by 

inexperienced or incompetent counselo 

The present system casts an unfair burden on the 

prosecutors who are concerned with fair trial and rights of 

defendants to place them in the uncomfortable seat of pre­

senting the State's case and at the same time seeing to it 

that the defendant has the effective assistance of counsel~ 

It is unfair to the lawyers 1 who form a small segment 

of the profession 1 to be expected to bear the burden which 

belongs to the whole professiono 

It is unfair to lawyers inexperienced in criminal 

practice, as well as their clients, to be compelled to 

represent defendants in criminal caseso 

Simply stated, the Bar just cannot donate the time 

and effort needed to provide the volume of service now 

demanded. 

I would like to point out that our criminal trial 

lists are becoming increasingly congested with many more 

appeals 1 post-conviction proceedings and re-trials at a 

greatly increased cost to the public. Lack of adequate 

representation of indigent defendants? the necessity for 

the assignment of counsel at an early stage in criminal 

process, the present procedure of petition and order for the 

assignment of counsel, with the attendant burden of assign­

ment of counsel by the court in addition to its normal duties 

of the trial of cases 1 all add up to an extremely costly and? 

14 
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at the same timeq cumbersome system for the administration of 

criminal justice under today~s legal requirementso 

Since the representation by counsel is now a legal 

prerequisite to the right of the State to try an indigent 

defendant 9 it is up to the State to provide some defender 

systemo Whether it be public 9 quasi~public~ public~privatej 

or private? I donit knowo I do not enter the arena to 

advocate or criticize any of the suggested systems or those 

provided for in the several pending billso All that I am 

saying is that 9 for the reasons expressed 9 some adequate 

system should be providedo 

MR.a COHEN: Any questions? 

SENATOR STAMLER~ I have two 9 Prosecutoro Do you 

believe 9 as a Prosecutor 9 that the establishment of a public 

def ender system ir: the Camder;\ Oounty Court House would be 

a competitive operation with the Prosecutor's? 

MR. HEINE: Competitive? In what respect? 

SENATOR STA11LER~ The term has been used that the 

argument against the public defender is that it would be 

competitive - in competition with the Prosecutoro 

MR. HEINE: Well 9 if you mean by competitive that 

it will become an adversary proceeding 9 I would -think yeso 

I see no reason why a def ender system could not be a truly 

adversary systemo I can already visualize that the convicted 

criminal might scream after co~viction that he was defended 

by a defender or system provided for by the State and 9 therefore
7 

he still didn't have a fair cracko 

SENATOR STAMLER~ Do you have any idea ~· if you don't 
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have the figures it's perfectly all right - what the costs 

were to Camden County for assigned cases to capital 

indictments in, let's say, the past year? 

MR. HEINE: Camden County only pays assigned 

counsel in capital caseso The fees range from an average of 

$1500 to possibly $2,000 for those cases where guilty pleas 

are entered, for the investigation and the like. This is, 

of course, in addition to any out-of-pocket expenses for 

investigation, etco Fees for the trial depend on the length 

of the trial, the effort exerted, and the like, and they 

have ranged from about $2500 up to about $4500 in a long case. 

SENATOR STAMLER: Well, taking those figures, do 

you have any idea - take one year, pick one year~ 

MR. HEINE: Well, I can 1 t speak with any definiteness 

about any particular year but with those figures I mentioned 

we run about 12 to 15 murders a year, which will give you 

some idea of just the assigned counsel costo I would dare 

say that the fees plus the investigation usually run about 

$29000 to $2,500 in every caseo 

SENATOR STAMLER: Any questions? (No questionso) 

MR. HEINE: If you would like~ Mro Chairman, I will 

be glad to furnish the Committee with our costs in several 

years" 

SENATOR STAMLER: I'd appreciate ito I think this 

would be an important factor in 1 at least 9 the evidence in this 

hearing. 

MR. HEINE: I'll furnish the Committee with our 

costs over a couple of yearso 

16 
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SENATOR STAJVILER: Thank youo 

MR. 0 COHEN~ Mro Leopold Frankel of Patersono 

LEOPOLD F RA N K E L~ ML Chairman and members of 

the Committee,, I am a member of the New Jersey and Federal 

Bars. I do not speak for any association or professional 

groupo l-'1y remarks are~ therefore') to be construed as 

representing one lawyer's opiniona 

The battle for effective') meaningful representation 

to indigents accused of a crime is nothing new in this Statea 

Bills have been introduced in the Legislature of this State 

but never have been put to a voteo The State of New Jersey 

is now seeking to correct the wrong committed against low 

income persons accused of crime or:1 the one hand 9 and unpaid 

assigned counsel on the othero 

In the opinion of this speaker~ 

lo Legal representation for the indigent accused 9 

to be effective~ should be compensated representatio:;i. 9 and 

not the subject of the bar's charity 9 nor tribute exacted 

from the bar, in time or money; 

20 The New Jersey criminal assignment system thrusts 

upon an indigent defendant unpaid 9 unwilling counsel 9 not of 

his choice 9 and denies both to the indigent and his counsel 9 

due process of law and equal protection under the laws; 

30 The effect of the assignment system as presently 

practiced is that~ 

ao It operates discriminatorily against the indigent 

defendantj and in favor of the accused defendant of means; 
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bo It creates an unequal battle between the State 

of New Jersey which can use resources which are denied the 

indigent and his unpaid counselo 

co It imposes a system of involuntary servitude 

upon assigned, unpaid counsel contrary to the Thirteenth 

Amendment to the Federal Constitutionv It abridges the 

rights of assigned counsel, guaranteed under the Fifth 

Amendment to the Constitution of the United States that there 

shall be no taking of property without due process made 

applicable to the States by the Fourteenth Amendment; and 

violates parallel constitutional rights granted him by the 

New Jersey Constitution? vizo~ Article I 9 parso 1 and 200 

do It permits compensation explicitly to attorneys 

in capital cases thus making a classification that has no 

rational basis under Gideon Vo Wainwright 9 the United States 

Supreme Court Case decided in 19630 The citation is found 

in my prepared statement which I will submit to the Committee 

at the conclusion of my remarkso The court of this State has 

stated that it is powerless to provide for compensationo 

See State Vo Horton 7 State Vo Donaldson 7 In re Steinback, and 

State Vo Rusho 

eo It denies the indigent counsel at the time of 

his arrest and then assigns counsel in some instances 2 or 3 

days before trial when the damage has already been doneo 

fa It prejudices the indigent deferdant accused of 

a crimeo There is a tendency 9 dictated by economics? to plead 

an assigned client as guilty when he claims he has a defense 

which should be passed upon by a jury., On appeal
9 

the fact 
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that the indigent had counsel prejudices himo Under such a 

state of facts the indigent is better off without counselo 

There is a further tendency to deprive defendant of zealous 

and sympathetic advocacy which works a subversion of right 

to counsel,, 

I am opposed to the public defender systemo There 

is too much State in it~ The judge, prosecutor and public 

defenders would then all be appointed by the Stateo What the 

Legislature should do is to permit an indigent accused to 

choose his attorney 9 who would be paid by the State under a 

fixed fee schedule and an allowance made for approved 

expenses" 

Thank you 9 gentlemeno 

SENATOR STAMLER: How long have you been practicing 9 

Nr" Frankel? 

MR .. FRANKEL: 35 years" 

SENATOR STAMLER: And how many assigned cases have 

you gotten? 

l.i1R .. FRANKEL~ I would say about 7 or 80 

SENATOR STAMLER: You got one recentlyo 

MR~ FRANKEL: Oh 9 yes 9 very? very recentlyo I see 

the Committee is aware of it" 

speaker., 

SENATOR STAMLER: Are there any further questions? 

(No questions .. ) 

Thank you very much" 

MRo COHEN: Senator Stamler will introduce the next 

SENATOR STAMLER: Out of line 9 really and truly
9 
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but within family prejudice, I want to call my brother who 

is a member of the Essex County Bar and representing the 

Essex County Legal Aid Society. I'm just doing this for 

family peace, that's all. 

J 0 S E P H H. S T A M L E R: Mr. Chairman, Senator 

Stout, Senator Kelly, Counsel to the Committee 1 I appear 

here as a Trustee of the Essex County Legal Aid Societyo 

SENATOR STOUT: What's your name? 

MR. STAMLER: My name is Joseph Ho Stamlero I 

practice in Newark 9 New Jerseyo 

The Essex County Legal Aid Society was formed in 

19200 The purpose for which that Society was formed 9 and 

it appears in its certificate of incorporation 9 is: rrrn all 

lawful ways to render assistance 1 financial or otherwise 9 in 

the enforcement or defense of legal rights to persons de­

serving and needful thereof, to prevent disparity of 

persons before the law arising out of fina~cial inequality 9 

to alleviate the consequences of such disparity 9 to remove 

the cause thereof 9 and to promote such reform in the 

substance and administration of the law as will tend to 

realize the foregoing objectsorr 

So that in 1920 we anticipated Gideon and Escobedo 

but it wasn't until 1963 that the Essex County Legal Aid 

Society had undertaken a criminal divisiono Up to that time 

we had handled between five and six thousand civil cases for 

the poor, each yearQ 

In 1963 a plan was created and began its operation 
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theno The first Plan Administrator, as 1 recall it 9 was Miss 

June Streleckio She was subsequently to become Commissioner 

of Motor Vehicles and was replaced by Peter No Murrayo 

We of the Essex County Legal Aid Society 9 16 

Trustees 
9 

are ir:. agreement that somethi:".g must be done o We 

tried this plan - itvs presently in operation in Essex 

County under the administration of Mro Murray ~· as a 

temporary stopgap measure0 It is not to be construed as 

the permane~t solution to all the problemso It was declared, 

when started 9 to be experimentalo It has had now about 2 

years of experierceo I think that this Committee would be 

interested i~ heari:ng from Mro Murray as to the details of 

the number of cases that have been handled by Mro Murray 

and his staff and by counsel assignedo 

The Essex County Legal Aid Society believes that a 

public defender system in and of itself is not the answero 

We anticipate that cases may arise where a conflict of 

inte1rest on the part of a r2umber of defendants to the same 

indictment may exist or where 9 because of a:;i on~rush of 

post-conviction matters or indictments 9 the public defender 

just canvt handle ito And we think that a combination 9 

whereby the public defender could be replaced under circum­

stances by the assignment judge with assigned counsel to be 

paid for his services re~dered in special cases, should be 

consideredo We also feel that it should not be discretionary 

on the part of any county to be without either paid assigned 

counsel or a public defendera 

I would respectfully ask this Committee to consider 
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the very fine report submitted to the American Bar Foundation, 

a lengthy report, Defense of the Poor in Criminal Cases in 

American State Courts. It is an analysis, state by state, of 

a variety of systems and I think it would be very helpfulo 

I ask this Committee to hear Peter Murray, who is 

here in this courtroom, now, who has the facts and figures 

of the only operating nLegal Defender Plantt in New Jersey .. 

Thank you. 

SENATOR STAMLER: Any questions? (No questions.) 

MR. STAMLER: Will you hear Mr .. Murray? 

SENATOR STA:MLER: Not immediately but we are going 

to hear Mr. Gibbons and then probably Mro Murray, because 

we have to respect the Essex Bar. 

MR. COHEN: John J. Gibbonso 

MR. GIBBONS: I think it would be more appropriate 

to hear from the President of the New Jersey State Bar 

Association rather than from me. 

SENATOR STAMLER: Do you want to waive your appearance? 

MR. GIBBONS: Yes .. 

SENATOR STAlvrLER: All right, we will call Mr .. Murray. 

MR. COHEN: Mr. Murray, pleaseo 

P E T E R N. M U R RA Y: Mro Chairman, Senator Stout, 

Senator Kelly, Mr~ Cohen, I welcome the opportunity to report 

on the activities of the Essex County Legal Aid Association, 

Criminal Division, on its defense of the indigent program? 

experimental program, which has now been in operation for some 

two years. 

This was a combined effort of the Assignment Judge of 
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Essex County ar;_d the leaders ar:d members of the Bar in Essex 

who have devoted themselves to the task of attempting to 

provide a workable solution to the problems raised by the 

needs of indigents accused of crimes or other offenses 

conviction for which might result in deprivation of their 

liberty" 

The so-called Essex County Plan is a unique departure 

within the State from the present system of unpaid assigned 

counsel which is based upo~ the alphabetical rotation of 

attorneys practicing wi thir~ the several counties which 

system has been in effect here in New Jersey since 19500 

Today 9 and since the fall of 1963 9 instead of 

following this system of alphabetical rotation 9 the Essex 

County Bar Association 9 in conjunction with Legal Aid 1 

Criminal Division 9 offers an option to all assignable 

attorneys within the County, and that option is this: 

Upon donation of $50.,00 to support the operation of 

the office 9 counsel are assigr.:ed instead of the assigned 

counsel ~ this under the authority of Revised Rule 112~·9,, 

The Criminal Divisio7il of Legal Aid is operated 

by an administrator and two full time trial attorneyso In 

addition to this 9 there are some 40 to 50 members of what 

we call a trial poolo These are members who will take 

assigned cases 9 according to their office calendars 9 and 

receive in turn the sum of $50000 per case regardless of 

the time and effort exper~dedo 

In addition 9 to meet the ever-growing need for 

representation of the indigent at the local level, Legal Aid 

23 

You Are Viewing an Archived Report from the New Jersey State Library



provides an attorney on two days of each week in the 

Newark Municipal Court. Other municipalities are supplied 

counsel for representation of the indigent on request. And 

this is also the case with the Essex County Juvenile and 

Domestic Relations Court. 

Since its inception, the Essex County plan has 

yearly increased its participation in the defense of the 

indigent to the point where in the court term about to 

commence it is anticipated that some 1,000 indigerttdefendants 

will be represented in the county courts by the Criminal 

Division. 

Some idea of the magnitude of the problem, at 

least in our county, can be appreciated when one considers 

the recent report of the Criminal Assignment Clerk in Essex. 

It is estimated that of all defendants charged upon indictment 

in the County, 85 to 90% can be classified as indigent, that is, 

unable to afford an adequate legal defense. In the court 

term just concluded there were 2,358 indictments or accusations 

filed; there were 47 criminal appeals taken; and the newly 

enacted application for post-conviction relief numbered 114. 

From all of these figures one can easily and 

legitimately conclude that a great burden rests on the Bar 

by virtue of the contined practice in this State of the system 

of unpaid counsel. Yet, even more importantly, a closer look 

at the situation causes concern and questions whether our 

present system statewide can continue to meet the constitutional 

requirements of adequate and competent counsel 0 

No one can doubt the conscientious and diligent service 
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rendered by the members of the Bar of this State in the 

defense of the indigent over these many yearsa Every 

attorney who has entered into such work has done so9 many 

times,with reluctance but always in obedience to the time­

honored practice of his profession to help those in needa 

As the New Jersey Supreme Court indicated in Horton 9 

the recent case decided in 1961, the assigned counsel 

system has frequently come in for criticism on several grounds 7 

many of which have cor.siderable merit from the standpoint of 

accomplishment of the primary object 9 that is 9 providing a 

timely and thorough defense for indigents as a matter of 

community 9 as well as professional 9 responsibility 9 

especially in the urban areas where the magnitude of the case 

load is so greato 

In Steinback 9 the court invited serious study 9 as 

we have today 9 and possible revision of the present method 

of assignment in the light of contemporary conditions and 

needs,, 

A review of the experimeTital program in Essex 9 now 

entering its third year 9 we think s~ows the inherent value of 

the organized centralized approach to the problem? at least 

in the urban areas where the crime rate inevitably is of a 

greater magnitudeo 

The end result of two years of operation has been 

the creation of what we like to consider a pool of 

knowledge and experience which cannot but help make real the 

fundamental guarantees of compete~t and adequate counsel and, 

hence, equal justice for allo 
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Rather than have one infrequently exposed to the 

intricacies of the criminal law in practice called upon to 

defendend the indigent, there is now available a pool of 

attorneys learned in the varied and developing practices 

and concepts of criminal defense. Additionally, the central 

administrative office appears essential, at least in the 

areas of the greatest volume. Many man-hours of work are 

unnecessary when it is realized that the assistance of such 

an office can be rendered in the drafting and preparation of 

pleadings, such as motions for the reduction of bail, motions 

for production of grand jury minutes, motions for dismissal 

of indictments, for the suppression of evidence, for the 

appointment of investigators and experts, for the preparation 

of bills of particulars, and requests to charge. 

Seminars are conducted in Essex County to make the 

members of the trial pool, and any others interested in 

criminal law, aware of the changing cases and laws in this 

fieldo Each of the attorneys that work for our office are 

supplied with a manual of some 200 criminal law cases, kept 

right up to date, which they nave in court with them at 

all times. Moreover, the problem of calendar control and 

alleviation of court congestion is more readily solved with 

existance of a central administration for the legal defense 

of the indigent. 

In this connection, it is noteworthy that already 

we have had discussions with Chief Judge ~adden and with the 

Clerk of the District Court in Newark to prevent any calendar 

problems with the operation of the newly enacted Federal Criminal 
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Justice Act Plan in our Countyo 

All of what has been said has" of course, been 

directed to the immediate problem of the defense of the 

indigent accused of criminal behavioro However, any legis­

lative step would be less than adequate if it did not relate 

this problem to the larger questions posed? to wit: the 

causes of crime, measures to prevent crime 1 and a proper 

follow-up and rehabilitation program. These additional 

goals would, of course be immeasurably aided by the existence 

of the centralized office with the ability to easily gather 

data useful in the areas of crime reduction and modernization 

of the criminal lawo 

As Mro Stamler has already pointed out 9 the Essex 

County Legal Aid Association does not today take any 

particular view with regard to any particular bill pending 

in either House in Trenton here, but we do ask that genuine 

consideration be given this year" This is the second time 

in the last 3 years that a legislative committee has concerned 

itself with the problem 9 certainly since the case of Gideon 

and Douglas and~ lately., since the case of Escobedo which 

portends even a greater burden being placed upon the 

attorrieys of the State 9 and we think the time has come for 

some legislative action to be takeno 

As Attorney General Kennedy's Committee on Poverty 

arrl the Administration of Criminal Justice pointed out in 1963, 

the problems we are concerned with today do not reflect matters 

dealing with welfare objectives but involve matters of funda= 

mental justice to the individual accused and the adversary 
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system. 

If adequate finances stand in the way of providing 

the defense with active and creative challenges to the 

assertions of governmental power in the criminal area, the 

adversary system and the public interest dependent upon it 

are placed in jeopardy. 

Thank you. 

MR. COHEN: Are there any questions? 

SENATOR STAMLER: Mr. Murray, where is the physical 

office of the Legal Aid? 

MR. MURRAY: We are located directly across the 

street from the Hall of Records at the County Court House 

in Newark. 

SENATOR STAMLER: Does your Society supply defense 

for persons charged with federal offenses? 

MR. MURRAY: No, we don't. But as I pointed out, we 

are in contact with Mr. Locascio of the Federal District 

Court and Chief Judge Madden to work out a harmonious 

relationship and assignment practice between the county 

assignments and federal assignments in the Newark vicinage. 

SENATOR STAMLER: You used the figures 85 to 90% 

of persons charged with criminal offenses are to be put in 

the classification ttpoor .. n How many of those 85 or 90%, 

if you know, were able to make bail? 

MR. MURRAY: Offhand I do not qave that figure. 

However, I wouldn't consider that an indication of whether 

a man was able to retain an adequate legal defense. 

SENATOR STAMLER: I just asked the question. If 
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they can pay one fee 9 it seems to me they might be able to 

pay the other,, 

MR .. j\flJRRAY: Well 9 since the bail law has now been 

revised, maybe they can pay the othera 

SEI\1ATOR STAivILER~'. A:~d do you have any idea what fees 

have been paid in Essex County on capital cases 9 let's say in 

the past year? 

MRo l\'fi.JRRAY: I believe that the County Counsel 9 who 

is here, has estimated it as over $100,000 .. 

SENATOR STAMLER: Thank youa 

MR .. COHEN: Senator Stout? 

SENATOR STOUT: Under the system under which you have 

been operating who pays for the investigation? 

MR .. MURRAY~ There is no provision at the moment for 

paid investigationa The only method of obtaining that is by 

application to the court and then payment out of county 

funds. Mro Fernicola 9 I believej is prepared to give the 

Committee all those figureso 

SENATOR STOUT~ Have the applications been granted? 

MRo :MURRAY~ Of late 9 applications in non~capi tal 

cases have been granted in the more serious offenseso 

SENATOR STOUT~ That's all I haveo 

i'fRo COHEN~ Senator Kelly? 

SENATOR KELLY~ How many lawyers are involved in your 

group, Mro Murray? 

HR .. J.vfURRAY: Approximately 5 00 

SENATOR KELLY~ And they receive $50 .. 00 for each 

matter they handlea 
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MR. MURRAY: That is correct. 

SENATOR STAMLER: How many members of your Essex 

County Bar - how many lawyers are there on this rotating 

list? 

MR. MURRAY: How many assignable attorneys in the 

County? 2100. 

SENATOR STA:r1LER: What's the membership of the Bar? 

MR. MURRAY: There are approximately 2900 attorneys 

in the county but 2100 would be what we term assignable. 

SENATOR STAMLER: That's all I have. Thank you, 

Mr. Murray. 

MR. MURRAY: Thank you. 

MR. COHEN: George Hillman, President of the New 

Jersey State Bar. 

SENATOR STAMLER: This is Senator Lynch of 

Middlesex County. 

G E 0 R G E Me H I L L MA N: Mr. Chairman, Senators 

Lynch, Stout and Kelly, and Mro Cohen: My name is George 

Hillman and I am speaking for the State Bar of New Jersey, 

an organization of approximately 5000 practising attorneys, 

which has long considered the problems of defense of the 

indigent. Extensive studies and reports by the Association's 

Junior Section, and by its Criminal Law Committee 1 have pointed 

out that the present arrangement, assignment of counsel to 

indigent defendants in criminal cases on a rotating basis, has 

afforded to these defendants less than the full measure of 

skilled investigation, preparation and trial to which all 
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citizens are entitledo These admonitions from the Bar have, 

however, been disregarded by government, apparently in the 

mistaken belief that the legal profession was trying to 

escape an obligationo Nothing could be further from the trutha 

Our concern has been that the State? relying on the system of 

rotating assignment of uncompensated attorneys 9 has been short-

changing the indigent defendanto These expressions of concern 

by the Bar anticipated the trend of decisions in the Supreme 

Court of the United Stateso In Gideon Vo Wainwri_ght the Court 

said, and I quote~ 

nGovernments 9 both state and federal 9 quite 
properly spend vast sums of money to try 
defendants accused of crimeo Lawyers to 
prosecute are everywhere deemed essential 
to protect the public's interest in an orderly 
societyo Similarly 9 there are few defendants 
charged with crime 9 few indeed 9 who fail to 
hire the best lawyers they can get to prepare 
and present their defense. That government 
hires lawyers to prosecure 9 and defendants who 
have the money hire lawyers to defend 7 are 
the strongest indications of the widespread 
belief that lawyers in criminal courts are 
necessities 9 not luxurieso The right of one 
charged with crime to counsel may not be 
deemed fundamental and essential to fair trials 
in some countries9 but it is in ourson 

ur point is that just as the State would be derelict in its 

duty if it relied 9 for prosecution of offenders, on assign~ 

ment of uncompensated rotating lawyers, so it is derelict 

in its duty to the indigent defendant in relying on such a 

system for the protection of his fundamental rightso 

The scope of required participation in the defense 

process was 9 in Escobedo Vo Illinois 9 greatly enlargeda Counsel 

must now be afforded at every step of the proceedingso 

Such representation by counsel is a legal prerequisite 
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to the right of the State to try an indigent accused of crime. 

The State must, therefore, accept and efficiently implement its 

corresponding obligation of providing such counsel and defraying 

the costs of investigation, preparation and trialo Otherwise, 

future cases will arise in which the inadequacy of the present 

rotation system will afford grounds for setting aside con­

victions. Legislation to afford indigent defendants the full 

protection of the law which is their right is, we believe, a 

prerequisite to the continued orderly functioning of our system 

of criminal justiceo 

Although we cannot prescribe the final form the 

legislation should take, particularly with respect to financing, 

we suggest that the proper criteria to provide an effective 

defender system could be summarized as follows: 

1. The establishment of tax-supported, professionally 

competent legal def ender offices is by far the best way to 

insure effective counsel to all indigent persons accused of 

serious crimes, at least in metropolitan areas? and probably 

throughout the State on a County basis. Such Public Defenders 

can best secure the desired objectives if they have permanent, 

public status, with adequate staff? including investigators. 

Such Def enders would then be able to represent indigent at all 

steps in the process of accusation and trial on an equal footing 

with Prosecutorso Any other system would tend to be inherently 

unequal in providing justice for indigents 1 and would never be 

wholly satisfactory to all lawyers or accused persons. 

2. Voluntary, private defender systems must, in one 

way or another, fall short of guaranteeing effective represen-
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tation for the poor and will only tend to perpetuate the lip 

service which we have for so long been giving to the whole 

problem of providing justice for those who cannot afford 

private counsel in criminal matterso 

30 Possibly the sheer magnitude of the duty imposed 

on the State by Escobedo Vo Illinois, may require the continued 

assistance to the Public Defenders 7 of lawyers in private 

practiceo But if this is the case, those lawyers should be 

compensated 9 and should be selected not on a rotation basis 7 

but for their special competence in the criminal lawo 

40 If Public Defender Officers cannot be appointed in 

all countiesj provision must be made for compensation of 

assigned counsel in those areas where that system must still 

be retained 1 and for assignment of counsel not on a rotating 

basis, but with regard to special competence. 

50 Almost of equal importance with adequate legal 

representation is the need for a permanent machinery for 

investigation in preparation for the defense of indigentso 

Mere provision for payment of investigatory expenses by Court 

order is insufficientj because assigned counsel usually does 

not have and cannot find such trained and adequate personnel 

available to him on a piece-meal basiso 

60 Since either system? or any system 9 will require 

public financial support 7 cost cannot be a major factor in the 

preference for an assigned counsel system over a Public 

Defender System. Indeed 9 there may be sound reason to believe 

that a Public Defender System will be less costly
9 

as well as 

more effective than any other systemo 
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In order to implement these criteria, we urge legis­

lation for the establishment of one of the following plans, 

some one of which must be mandatory in every county: 

A. A Public Defender Officeo 

B. A system providing compensated counsel through 

private legal aid societies, county bar associations, or such 

other county def ender associations as may be established. 

C. A system providing compensated counsel and in­

vestigations under a Court-approved Bar Association plan 

under which lawyers will be assigned from a list of lawyers 

well qualified in the criminal lawo 

Do A combination of the foregoing plans. 

However difficult or burdensome the implementation 

and financing of such a program may be, the State of New 

Jersey cannot delay facing up to its obligations any longer. 

Continued delay will inevitably result in a legal morass of 

uncertainty in criminal trials 1 expensive appeals and over­

loaded courts, as well as a denial of essential justice to 

indigent accused. 

The Bar of New Jersey 1 which has for so long con­

tributed its time and efforts to shoulder this problem alone, 

cannot longer by itself discharge this obligation of society. 

The Bar, however, remains ready and anxious to do all it can 

to provide adequate legal service to all who cannot afford to 

provide for their own defenseo 

Now 1 on behalf of the State Bar~ I wish to thank you 

people for the opportunity of allowing the State Bar to 

present its thoughts in this mattero 
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county would not have a full-time public defender staff o 

that right? 

MRo HILLMA.N: 

SENATOR STOUT: 

defenders., 

Yes, I think that's possibly so, siro 

And you wouldn't have full-time public 

MRO HILLMAN: Well? I don't knowo I think that's 

subject to studyo I don't know whether there would be a need 

for it or whether it would have to transcend the geographical 

limits of countieso I don't know what the figures would showo 

Mro Marshall for Essex County said that - I think he said 

85% of those accused of crime were indigento And if that's 

the case, possibly we would need a full-time public defender, 

if that case load is as heavy as the prosecutor's loado 

MRo COHEN: Senator Kelly or Senator Lynch? 

(No questions) 

SENATOR STAMLER~ I have one question 9 Mro Hillmano 

Who is going to pay for all of this? 

MRo HILLMAN~ Well, I would think it would come out 

of general revenues derivedo 

SENATOR STAMLER; State or county? 

MRo HILLMAN: Out of the Stateo 

SENATOR STAMLER: And do you believe that the need 

for a public defender 1n a specific county should be at the 

request of the, let's say 9 assignment judge? Would that 

alleviate the question? 

MRo HILLMAN~ Noo I think it's an obligation of the 
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State just as much as the State has obligations for building 

roads and other things. I think this is a function of the 

State to provide proper protection for the indigent accused. 

SENATOR STAMLER: Thank youo Mro Cohen? 

MR. COHEN: I have no questions. 

SENATOR STAMLER: Thank you very much, Mro Hillman. 

MR. COHEN: The Honorable Deputy Attorney General, 

Eugene Urbaniak. 

E U G E N E T. U R B A N I A K: May it please the 

Committee, I want to address myself to a limited phase of 

this and principally responsive to a question raised by 

Senator Stout to a previous witness, Mro Wagnero 

Perhaps a great number of members of the Bar don't 

appreciate the fact that the Department of Institutions and 

Agencies very often finds itself as a defendanto Within that 

Department is the Parole Board. Within that Department are 

the institutions that have to confine inmates who are convicted. 

We have now pending in the United States District 

Court perhaps 12 cases against the institutions, the wardens, 

the superintendents, on the basis of denial of civil liberties. 

We have some in the Third Circuit and we have some in the 

United States Supreme Courto 

Speaking now on behalf of Commissioner Mccorkle, 

I would respectfully suggest 1 in response to Senator Stout's 

question, that the Department of Institutions and Agencies 

could not consistently maintain within itself a public defender 

system and at the same time attempt to run these institutions 

that rehabilitate these individuals and then 9 subsequently, 
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parole them and then supervise them through a parole bureauo 

For example, if an inmate? no matter how well defended by 

the public defender 9 feels that he's got a bum rap, he didn't 

have proper representation, then this resentment, I think 1 

would naturally flow to the people who were operating the 

institutions who are now trying to change his viewpoint and 

trying to show him a different side of life, and he might then 

feel that this is all a part of one scheme against himo 

The Attorney General is going to represent the 

official view of the Department of Law and Public Safetya 

He is conversant with my experience in the defense of these 

habeas corpus cases over the yearsa But I would strongly 

urge 9 if legislation is to be enacted, that consideration be 

given to placing this function in a department that is not 

involved, as we are 9 in confining 1 rehabilitating, paroling, 

supervising on parole 9 etco It just seems inconsistent to 

me because in this situation the public defender in those 

cases which have come before the Appellate Division - I know 

the Committee is familiar with them - White vq The Parole Board, 

Mahoney Vo The Parole Board 9 Leer Vo Zink, Fox Vo Zink, - the 

former Chairman of the Board ~ we have perhaps 30 or 40 recorded 

cases involving alleged improprieties of action of prison 

officials in calculating commutation time, and this sort of 

thing, - so that we would actually, the Department and our 

personnel would be defendants in many of these cases, aside 

from the assignment of counsel at the local level. 

SENATOR STAMLER: Therefore, what you are saying, Mro 

Urbaniak, is that you oppose Assembly Bill 368? 
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MR. URBANIAK: No, noo I merely suggest that the 

public defender system 9 if it's established, be in a State 

agency, if it's statewide, that is not identified with the 

prisoner subsequently. No, we do not oppose the legislation. 

The Attorney General will speak and present the official 

position of the Department of Law and Public Safety, and 

Mr 0 Wagner has indicated, on behalf of the Commissioner also, 

the difficulty which arises when an inmate feels that he has 

not had proper representationo No 1 we do not oppose the 

creation of a more adequate or better system 9 or a different 

type of system. 

SENATOR STAMLER: Well, 168 puts the public defender 

in the Department of Institutions and Agencies. 

MRo URBANIAK: Oh 9 is that the one that does it? 

All righto To the extent that -- in response to Senator 

Stout's question - to the extent that I think it would inter­

mingle inconsistent situations, and the members of the 

Legislature realize that the Commissioner of the Department 

must of necessity appear to request the appropriation, the 

public defender would pass on to him, I need X thousands of 

dollars 1 and maybe we may feel that we got a bum rap on some 

case against the Parole Board and I don't suggest we wouldn't 

push the request but it just seems to me that it should be 

an independent in some department and it's always easy to say, 

don't put it in our department 1 put it somewhere else, but 

where else, we have no thoughto 

SENATOR STAMLER: You couldn't put it in the Attorney 

General's Department very wello 
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MRO URBANIAK: I think the Attorney General will 

respond to that question~ 

SENATOR STAHLER: Any questions? (No questionse) 

Thank you 1 Mre Urbaniake 

MR .. URBANIAK~ Thank you very mucho 

MRe COHEN: Joseph Harrisono 

J 0 S E P H H A R R I S 0 N: Senator Stamler and members 

of the Committee 9 my name is Joseph Harrison. My office is 

at 744 Broad Street, Newark 9 New Jersey .. 

I will curtail my oral presentation because some of 

the contents of my prepared statement has already been expressed 

by other speakerso I would submit to this Committee that there 

is an urgentneed for an adequate public defender system to 

furnish competent legal services to indigents accused of crime 

in this State., 

In principle, it cannot be aruged in the mid-20th 

century that there is one brand of justice for the rich or 

those who can afford to retain experienced counsel and another 

for those who have no funds to do soe The bench and bar of 

New Jersey have long recognized the obligation to supply 

counsel to indigents accused of crime.. For many years.prior 

to March 18 9 1963 9 members of the New Jersey bar were 

assigned to render such services on a voluntary basis in 

criminal cases involving all sorts of charges except homicides. 

Further, prior to March 18, 1963, the type of criminal cases 

in which legal services for indigent defendants was deemed 

essential was relatively restricted compared to the area in 

which legal services to indigents in the criminal law field 
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must now, by law, be furnishedo 

On March 18
9 

1963 9 the United States Supreme Court 

came down with this decision in the celebrated case of 

Gideon v. Wainwright - and Mro Hillman read to you a 

pertinent excerpt from that opinion which indicates that so 

far as the United States Supreme Court is concerned and this 

interpretation of the Constitution of the United States, there 

must be counsel supplied to an indigent accused of crime. 

Now, on May 18 9 1964 in the case of Massiah v. United 

States the same Court 1 the United States Supreme Court held, 

among other things 1 at page 249 that~ 

nA Constitution which guarantees a defendant 
the aid of counsel at such a trial could surely 
vouchsafe no less to an indicted defendant under 
interrogation by the police in a completely 
extrajudicial proceedingo Anything less, it was 
said 1 might deny a defendant 'effective repre­
sentation by counsel at the only stage when legal 
aid and advice would help himo rn 

On June 22, 1964, the United States Supreme Court 

in the case of Escobedo v. Illinois held as follows: 

"It is argued that if the right to counsel 
is afforded prior to indictment? the number of 
confessions obtained by the police will diminish 
significantly 9 because most confessions are 
obtained during the period between arrest and 
indictment 9 and Yany lawyer worth his salt will 
tell the suspect in no uncertain terms to make 
no statement to police under any circumstances.' 
Watts v. Indiana 9 338 U. S. 49 9 59? 93 L ed 
1801 9 1809 9 69 S Ct 1347 (Jackson? Jo 9 concurring 
in part and dissenting in part)o This argument, 
of course, cuts two wayso The fact that many 
confessions are obtained during this period 
points up its critical nature as a 'stage when 
legal aid and advice' are surely needed. Massiah 
v. United States, supra 377 Uo S. at 204

9 
12 L 

ed 2d at 2490 Hamilton v. Alabama 9 supra; White 
v. Maryland, suprao The right to counsel would 
indeed be hollow if it began at a period when few 
confessions were obtainedo There is necessarily 
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a direct relationship between the importance 
of a stage to the police in their quest for a 
confession and the criticalness of that stage to 
the accused in his need for legal advice. Our 
Constitution, unlike some others, strikes the 
balance in favor of the right of the accused to be 
advised by his lawyer of his privilege against 
self-incriminationo" 

Now, the net effect of these Supreme Court decisions, 

for all practical purposes, is that every person, affluent or 

indigent, has the right of counsel from the moment of arresto 

Whether or not one agrees with the principle that 

a poor man should have counsel to help him defend himself in a 

criminal prosecution is now of little momento The recent 

decisions of the Supreme Court of the United States have made 

it crystal clear that a legal defender must be made available 

to every indigent from the time of his arrest and prior to his 

interrogation by the policeo 

The magnitude of the field requiring legal defenders 

in criminal cases created by the Supreme Court decisions has 

put the problem of supplying adequate 9 competent legal services 

beyond the capacity of the voluntary efforts of the baro For 

instance, in Essex County alone 9 according to the report of the 

Administrative Director of the Courts, for the period ending 

August 31, 1964 9 in Essex County alone there were over 20,000_ 

criminal cases just in the municipal courts alonee 

Most authorities in the field of legal services to 

indigent defendants in criminal cases agree that the voluntary 

assigned-counsel system is entirely inadequateo 

If the guarantees of the 6th and the 14th amendments 

of the United States Constitution are to have any meaning for 
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indigent defendflnts; if the mandate of the United States 

Supreme Court is to be honestly obeyed; if indigent defendants 

are to be defended by competent, experienced lawyers qualified 

to meet fairly the legal talent and resources of the prosecutor's 

office in a mutual quest for truth in criminal cases; if the 

people of this State are to be saved from the hazards of criminals 

freed because their right to competent counsel was denied to them, 

then we must have positive legislation that will establish an 

effective public defender system with an adequate appropriation 

for sufficient personnel and facilitieso 

Standards for an effective public defender system 

are summarized in a report of a distinguished committee of the 

Association of the Bar of the City of New York in cooperation 

with the National Legal Aid and Defender Associationo The 

report has been published under the appropriate title "Equal 

Justice for the Accused~" The standards suggested in this 

report are: 

lo The system should provide counsel for every 

indigent person who faces the possibility of the deprivation 

of his liberty or other serious criminal sanctiono 

20 The system should afford representation which 

is experienced, competent? and zealouso 

30 The system should provide the investigatory 

and other facilities necessary for a complete defense
0 

40 The system should come into operation at a 

sufficiently early stage of the proceedings so that it can 

fully advise and protect and should continue through appeal
0 

50 The system should assure undivided loyalty by 
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defense counsel to the indigent defendanto 

60 The system should enlist community participation 

and responsibilityo 

I am convinced that the public interest in its 

broadest sense will be best served by the early passage of 

legislation by the New Jersey Legislature that will meet the 

standards and criteria recommended by the experts in.~ this 

field and recommended by the State Bar Association 9 as presented 

by Mro Hillmano 

Thank youo 

MRo COHEN: Any questions 9 Mr .. Chairman? 

SENATOR STAMLER: Mro Harrison, taking your own 

figures, if a public defender system were to be set up in 

Essex County, how many members of the staff, legal staff 9 

would be required? 

MRo HARRISON: I havenYt made the calculation 9 

Senator Stamler~ You may recall that when the Escobedo case 

came down the presiding magistrate in Newark either made a 

ruling or required that every defendant brought before him 

havethe right to counselo I think the language of the Supreme 

Court decisions 9 particularly in Escobedo 9 as they've come 

along have indicated or shown very clearly that there can't 

be any doubt that if competent counsel isn't provided to 

an indigent defendant ultimately the Supreme Court will 

definitely make the pronouncement that unless you have competent 

counsel you have no counsel and maybe you'd be better off if 

you had none rather than to have incompetent counsel. 

Now, the number of attorneys that would be necessary
1 
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I don't know, but I believe there is a system for having -

or a suggestion made that you have counsel right in the 

Court and take up each case as it came along. But you wouldn't 

necessarily have to have as great a staff as 20,000 cases a 

year might indicate to you .. 

SENATOR STAMLER: Those were just in municipal court. 

MR. HARRISON: Those are the figures for the 

municipal courts in Essex County. 

SENATOR STAMLER: And taking Mro Murray's figures of 

85 to 90% of those charged in Essex County were in the "poor" 

group, therefore, there would be that much of a greater staff 

necessary .. 

MR. HARRISON: Of course his figures are related to 

those cases that get to the county courto 

SENATOR STAMLER: Indictable, that's right. 

MR. HARRISON: Yes, sir.. But I mean, this is the 

prospect and not a tenuous prospecto It is a condition, not 

a theory that faces the Stateo And I think this is a State 

responsibility, just as the prosecution is a State responsibility. 

SENATOR STOUT: The term nindigentu is going to be a 

difficult one to prove at this early stage, isn't it, when this 

representation is most needed? How do we do this? 

:MR. HARRISON: It's really getting more difficult 

to define the word ttindigento" If you start with the definition 

in some quarters it means $3 9 000 a year or less incomeo But 

I am quite sure that this is not an insuperable problem.. The 

assignment judges, the bar, the Legislature could well set up 

the standards as to when it is indigent. There have been 
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suggestions made that possibly notes be given 9 that he buy his 

defense or legal services on the same basis as he buys his 

automobile or his refrigerator or his television set and 

ultimately have payments madeo 

SENATOR STAMLER: You mean 1 have him sign a note and 

then have the public defender defend him for that note which he 

signed? 

MRo HARRISON: This isnYt altogether funny. 

SENATOR STAMLER: No 9 I know., 

MRo HARRISON~ But I merely mention that to show 

there is some way of getting compensation from all defendants 

which can be devised 9 and the definition of "indigent" is one 

that has plagued us even with the present system" 

SENATOR ST.A}1LER~ Any other questions? (No questions.,) 

Thank you 9 Mr" HarrisorL 

MR" COHEN: The next speaker is the Honorable Arthur 

J" Sills 9 Attorney General of the State of New Jersey" 

ARTHUR S I LL s~ Good morning 9 Senators" I 

have prepared a statement 9 first of all 9 which I would be 

pleased to read to the Committee., 

I am 9 in fact~ pleased to be with you this morning 

to offer my views on the vital question of providing adequate 

legal counsel to indigent defendants in New Jersey. Your 

specific concern 9 of course, is with the advisability of 

establishing a public defender system in our State" Whatever 

your eventual determination might be, the course of your 

deliberations should reflect 9 in my opinion, an awareness that 

the present method by which counsel is provided to indigent
9 
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-
criminal defendants is outdated and, as such, requires 

remedial action. 

This system is outdated because it reflects a decided 

failure of our criminal processes to keep pace with the recent 

growth of two concepts which are revolutionizing contemporary 

thought with regard to poverty as it relates to the law. 

The first of these concepts is evidenced by those 

court decisions which have broadened our duty to make counsel 

available to the indigent defendant earlier and more often than 

had previously been thought necessary. Thus, the courts have 

come to regard due process to mean the furnishing of legal advise 

at the first critical stage in the criminal proceeding. 

The second factor affecting the current stiatuion is 

that society has more and more begun to realize that poverty 

should not be a handicap to a criminal defenseo Thus, the 

belief has grown that the poor, as well as those of means, 

should have equal access to those guarantees and safeguards 

embodied in our federal and statecmstitutionso It is further 

understood that the need for legal assistance continues 

beyond the original trial and actually includes appeal and 

various post-convictions relief proceedingso The retroactive 

effect of some court rulings has compounded the difficulty by 

requiring that counsel be afforded to many who are presently 

in jail and who, may in fact? have been incarcerated for 

lengthy periods of timeo 

In light of these two concepts - the broadening of 

judicial standards regarding the right to counsel and the 

gradual realization that poverty is an impediment to the 
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equitable administration of justice - it is not difficult to 

conclude that the existing rotation method of assigning 

counsel to defend the indigent is outdated 7 if not inequitable 

and discriminatory~ 

Our adversary system of justice ideally presupposes 

a battle between equals 9 but under present criminal procedures 

such thinking is unrealisticQ There is no comparison between 

the facilities available to the county prosecutor and those 

which assigned counsel might utilizeo 

Even if facilities were available in individual cases 7 

there still remains serious doubt as to whether the present 

system affords necessary protection to the maximum number of 

poor defendantso We know that last year there were 143,516 

proceedings, excluding traffic offenses, heard in our various 

superior 9 county, municipal and juvenile courtso It is 

reasonable to assume that a very substantial portion of these 

proceedings involved indigent defendantso Nonetheless, counsel 

was assigned in only 2?727 cases in the county courts last 

yearo 

It must be stressed at the outset, however? that 

there is very little data readily available about the functioning 

of the criminal process in New Jersey as it relates to the poor. 

Although much has been written about the public defender system 

throughout the country~ we must presently rely on works by such 

authors as Lee Silverstein and Arnold Trebach for information 

on the New Jersey situationo Obviously 1 a great deal more 

investigation is necessitated if we are to know what there is 

to be done in this Stateo 
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It is anticipated, in fact, that a subcommittee of 

the recently created Governor's Committee on Law and Poverty, 

of which I am the Chairman, will conduct a thorough investiga-

tion of our system of defending the pooro Additionally, I expect 

that all of us would want to analyze Mr. Silverstein's latest 

two-volume work which will be released on the 15th of this month. 

This study? I am advised? will collate and set forth whatever 

has been done in this area to this date. 

With regard to further comment by me, I must advise 

you that my statistics are necessarily derived from the 

limited sources which I have indicated are availableo This 

consideration, however, should not preclude us from making certain 

general observations about the system now operating in New Jerseyo 

I do not intend to suggest that our lack of information 

about defense of the indigent means the present system needs no 

reformo To the contrary, I have already said I believe our 

rotation method is deficienta 

New Jersey is one of 31 states relying on an assigned 

counsel systemo Our system is essentially an extension of the 

Essex Plan which was initiated in Essex County in 1946. As is 

the case in other jurisdictions 1 the inadequacies of the 

assigned counsel system result not only from the system itself, 

even in its idealized form 1 but from circumstances which deter 

its desired effectivenessa 

Perhaps these inadequacies can be considered in four 

broad areas~ Generally speaking 9 it is argued that (1) counsel, 

even when assigned? is provided too late in the proceedings
1 

(2) many assigned counsel are relatively inexperienced, 
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(3) the present system fails to cover such an important area 

as juvenile proceedings 1 and (4) the investigatory provisions 

for an assigned counsel are totally inadequate. 

bonsidering the first of these deficiencies, we find 

that counsel is not usually assigned until an indictment or 

accusation is filed. Mro Arnold Trebach 9 who I understand will 

testify before you later, found in 1963 that an average of 35 

days elapse between arrest and the accused's first private 

interview with assigned counselo In another study 9 it was 

determined that 40% of New JerseyYs attorneys believe an 

earlier appointment of counsel is needed 9 while only 19% 

felt assignments are made at the proper timeo Over half of 

New Jersey's judges and prosecutors agreed with the former 

conclusion,., 

Perhaps the overriding consideration in this regard is 

that guilty pleas are often a result of a defendant's ignorance 

of the law" While he may know the facts of his particular case 

and honestly believe he has broken the law 9 a defendant may 

be totally in error ar;'.d 9 without a lawyer 9 may invite his own 

downfallc This ignorance very often involves fundamental 

considerationsc 

Mro Trebach has indicated? in fact, that 24% of 

prisoners sentenced to jail believe they had to answer all 

questions posed by the police and had to sign a confessiono 

Additionally 9 Silverstein has shown that throughout the country 

in most counties the rate of guilty pleas is substantially 

higher when counsel is not provided than when it is assigned 

or retainedo In an inconclusive but suggestive sample taken 
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of 73 defendants in Elizabeth, it was found that 100% of 

those defendants without counsel pleaded guilty, whereas 

82% with assigned or retained counsel and 43% with retained 

counsel pleaded guilt~ respectively. 

In addition to the question of delay between a 

defendant's arrest and assignment of counsel, we should be 

equally concerned with the all-too prevalent practice of 

assigning inexperienced lawyers to handle criminal cases of 

the poor. The New Jersey State Bar Association indicated 

in 1963 that less than 1% of the State's lawyers reported 

criminal law as a primary source of incomea Furthermore, only 

108% considered criminal law as a secondary source of incomeo 

It is also common knowledge that the criminal courts 

are often seen as a training ground for young lawyers. While 

these lawyers may be intelligent and eager, it still remains 

that their lack of experience may well prejudice the case of 

their client, particularly in view of the seasoned, full-time 

prosecutor representing the Stateo 

Another serious defect in the present system derives 

from the number of cases which it fails to covero As I 

indicated earlier, in 1963-1964, counsel was assigned in only 

2~727 cases in the county courtsa Yet there was a potential 

clientele of 60,277 during that period, - that comes from 42% 

of 143,516, as indicated by Mra Sil.versteino Some people may 

consider many of these 60,277 cases too minor to demand our 

attentiono But when we are considering that segment of the 

community which is plagued by poverty and despair, even the 

smallest fine for a minor offense may be catastrophic. Last 
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year more than 26 9 000 persons went to jail~ Of this totel 

about 12,000 were incarcerated because they could not afford 

to pay their fineso More than 5 9 800 of these were for traffic 

offenses., The fact that only about 14 9 000 other persons were 

sent to jail in addition to the 12,000 who could not afford fines 

may well evidence the fact that our penal institutions are 

overburdened by those who find poverty to be a punishable crime~ 

The effect of a 301--day sentence on a marginally unemployed 

person should not be underestimated, and neither should the 

effect on welfare costs when a family of the convicted is 

forced to seek relief o 

It is likewise ironic that of the 25,000 youngsters 

confronted with juvenile proceedir~s last year 9 the poor among 

them were not afforded counsel" In light of contemporary 

patterns., where the first conviction of a juvenile may begin 

a life of crime 9 it would be unrealistic not to question a 

system which provides counsel for an adult on the theory that 

he cannot handle his own case 9 while we allow certain minors 

to fend for themselves., 

While I am considering what I find to be inadequate 

coverage in the present system~ I would refer this Committee 

to New York State's recently enacted public defender bill 

which will provide counsel for all criminal offenses except 

traffic violations., 

The fourth deficiency which I outlined to you earlier, 

relates to the inadequate investigatory staff afforded assigned 

counselo Our present system is not designed to encourage the 

use of trained investigatorso There is obviously no incentive 
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in a system which usually requires the assigned lawyer to 

bear the cost of extra staff o When added to the free time 

contributed and the fact that normally it is the young, low-

income lawyer who is assigned to such cases, the extra burden 

can be disproportionate. Certainly this should have an 

adverse effect on the defense provided the indigent, 

particularly, as I say, in view of the full-time staff 

afforded the prosecutoro 

It should be noted that 88% of New Jersey lawyers 

surveyed thought the present system unfair to them and 64% 

felt the system unfair to the pooro 

It is my belief that the four areas of concern 

I have discussed with you constitute a solid basis for reformo 

While I endorse fully the need for change, I suggest, however, 

the system we ultimately adopt must promise improvement. 

Since we are here to consider a public defender system, we 

should be convinced that this system will better represent 

the interests of the indigent accused than the assigned systemo 

While we cannot compare the public defender system 

with the present system in New Jersey, there is evidence that 

the results of assigned counsel cases compare unfavorably 

with those of retained counsel cases in at least the cities of 

Camden and Newarko In these cities clients of assigned counsel 

received prison sentences in 79 and 68% of the cases, respectively, 

while clients of retained counsel were sentenced to jail in only 

60 and 38% of the cases 9 respectivelyo Similarly, retained 

counsel succeeded in getting probation almost twice as often 

in both citieso 
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Once again I must reiterate my hesitance to endorse 

any one proposal to remedy deficiencies in the present systemo 

I urge that findings of the Committee on Poverty and the Law 

and particularly the Subcommittee on the Criminal Process 

within that Committee be given your serious attentiono This 

subcommittee provides a forum for a discussion of the entire 

spectrum of cases where the poor are accused of criminal 

actionso For instance~ the Committee has already calculated 

how the State and county governments could save approximately 

$2j600 9 000 every year simply by instituting certain pre=trial 

release programs which may be familiar to you as the Manhattan 

Bail Project and the Manhattan Summons Project" The importance 

of this estimate can best be seen in the fact that one bill 

presently before the Assembly creates a fund of $2 million a 

year to provide for a public defender systemo Consideration 

of these two programs by the same body 9 should make the 

relationship of one to the other readily apparento There is 

no reason why the funds saved by a pre=trial release program 

could not be used to finance 9 at least somewhat 9 a public 

def ender program" 

It might even be advisable for two members of your 

Committee and two members of the Assembly to become members of 

the Governorvs Committee on Poverty and the Law 9 ex officioo 

Perhaps in this manner 9 we can avoid the pitfall of considering 

separately what in fact are interrelated aspects of the poverty 

and law questiono 

I have read with interest the bills presently before 

the State Assembly and Senateo I have also reviewed the New York 
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Law and the Federal Public Defender Law which allow counties 

and districts, respectively, to select among different 

alternatives. 

All of these proposals 9 I believe, have merits and 

demerits, but it remains for this Committee to evaluate each 

in light of further information which I have indicated is 

forthcoming shortlyo It should also be pointed out that the 

Committee on Uniform Laws has prepared a model public defender 

law which will be distributed soono 

At the outset I indicated the growth of two concepts 

which are having a momentous impact on our thinking regarding 

the place of the indigent in our system of criminal justiceo 

These trends make it difficult to state categorically whether 

or not the same system for def ending the poor is best for 

every community and population with different patterns of 

criminal activity. 

There still remains the necessity of adopting any 

one of the proposed systems to the State of New Jersey or a 

county in New Jersey or, for that matter, one of our cities. 

It may well be that different plans throughout the State would 

be more desirable, since the needs of rural areas are somewhat 

different from urban areaso 

It should be made clear in any event that it is the 

opinion of my office that the present system for assigning 

counsel to indigent defendants must be changed and that a more 

satisfactory one based upon the needs of this State should be 

institutedo 

And may I say, Gentlemen, that I have with me a 
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written statement of John C,, Bullitt~ Director of New Jersey 

Office of Economic Opportunity 9 which he asked me to 

transmit to this Senate Committee 9 setting forth his views on 

this subjecto (See Po 70 A) 

And I want to thank you gentleme.n for your time and 

considerationo I recognize your task 9 and mine, to be a 

difficult one 9 but I am sure that the ingenuity of this 

Committee and I hope my own? and all of us concerned with the 

equitable administration of justice will not find it 

insurmountableo 

Thank youo 

SENATOR STAMLER: Senator Stout 9 have you any 

questions? 

SENATOR STOUT: I had a question concerning 

Assembly Bill 368 which recommends that a public defender 

system be established in the Department of Institutions and 

Agencieso I was wondering how you felt about that suggestion 

and where you thought it might properly goo 

GENERAL SILLS: For the moment 9 I don't know where 

it would properly go but I would say that in my opinion it 

neither belongs in the Department of Institutions and 

Agencies nor the Attorney GeneralYs Office, which was suggested 

by one of the other bills~ And the reason for that is this, 

within the Department of Institutions and Agencies you have 

obligations today concerning themselves with parole and pro­

bation which might, in a sense 9 prejudice the attitudes and 

minds of the people in Institutions and Agencieso And within 

the office of the Attorney General there is a certain amount 
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of supervisory conduct over the prosecutors and, as a matter 

of fact, the Attorney General is called upon from time to 

time to supersede when certain statutory situations are 

met by prosecutorso And it would seem to me, then, that the 

same prejudices might be present in the Office of the Attorney 

Generalo I should think that, in any event, a public defender 

system should be distinct from either the Office of the 

Attorney General or the Department of Institutions and 

Agencies. 

SENATOR STAMLER: The only question I have, General, 

is do you believe that a public defender system established 

under any statute would be in competition with the prosecutor? 

GENERAL SILLS: Possibly. Of course, the word 

ncompetition" is very broad and we have competition today 

among lawyers in any event. I know that when I practiced 

law there was always a desire on my part to win the case. 

That, in a sense, is a form of competitiono And I would 

assume that the public def ender would put his best foot 

forward and the prosecutor would put his best foot forward and 

in that sense you would have competitiono 

SENATOR STAMLER: Well, in the establishment of 

such a system, were the system established, I would assume 

it would have to be housed in a court house since it would 

be a public system, and being housed in a court house, 

possibly on a different floor or on the same floor with 

the prosecutor's office, would it not raise some questions 

with the indigent defendant as to whether or not he was 

being properly represented? Do you understand what I mean? 
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GENERAL SILLS: Oh 9 yes 9 definitelyd Of course 

that could be but I don't think, at the moment, that should 

be considered a major considerationo I think the important 

thing is to determine that we need a system superior to the 

one which we have today. And even though there might be some 

defects, and I would consider this to be a minor one, in a 

public defender system, if it is superior to the assignment 

system then we should adopt it in some form or fashion. Of 

course, it could be possible for the public defender to have 

his office near but outside of the county court house. Some 

prosecutors are housed in separate buildings from the court 

house. I believe in Middlesex the prosecutor 11,as been moved 

from the court house itself to the adjoining administrative 

buildingo Isn't that correct, Senator Lynch? 

SENATOR LYNCH: That's correct. 

SENATOR STAMLER: Thank you, General, very much. 

MR. COHEN: The next speaker is Nicholas Fernicola, 

County Counsel of Essex County. 

N I C H 0 L A S T,, F E R N I C 0 L A: Mro Chairman, 

pursuant to the instructions which I received, I have prepared 

a written statement, and then I have prepared some other 

information anticipating that the Chairman and the Committee 

may want this additional information. So I will proceed with 

the statement first. 

No county has a greater interest, measured in terms 

of human needs or public investment, in the matter of a public 

defender system than the County of Essex. At the present time 

it is costing the citizens of Essex County $125
9
000 a year in 
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lawyer fees alone paid by the County of Essex in providing 

legal defense to indigents accused of capital crimes alone. 

This cost does not include other expenses involved, 

including the cost paid by the County for the services of 

judges, their staffs, court attendants and other expenses 

incidental to the conduct of trials of indigents in capital 

cases. 

The financial cost of indigent capital cases has 

been generally on the rise since the system was first widely 

adopted in 1962. In 1964, the original cost amounted to some 

$90,000, and the year previous $70,000. There is no reason 

to doubt that in the years to come the cost in capital cases 

will increase as will all other costs incidental to the trials 

involvedo 

In the course of my testimony I am prepared to give 

detailed information on these costs, but in this formal 

statement I wish to pledge the support of the Essex County 

officials to the principle of establishing a public def ender 

systemo 

There are many questions to be answered before my 

county can give official approval to the specific form which 

this public defender should take. But in any case, I would 

certainly exhort and encourage legislation to this end - that 

the State of New Jersey authorize the establishment of a 

public defender system and, furthermore, that this public 

defender system be an agency of the State government and be 

financed by State fundso 

The reason why I believe it should be a State agency 
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and State financed is a very important oneo 

We do not believe that Essex County alone should 

bear the burden of the indigent. It is a federal problem -

it is a State problem - it is a problem of every responsible 

citizen of the State of New Jersey, no matter where he or she 

may reside. 

The question of the indigent defender, whether it 

be in a capital case or as it appears to be more likely in 

every type of criminal case 9 is centered in a large measure in 

and around Essex County where the greatest proportion of the 

indigent reside,, 

We feel that the federal guarantee of due process 

and a fair trial is the responsibility of all citizens and we, 

therefore 9 feel that from a moral point of view this 

responsibility should be the financial responsibility of all 

citizens of our Statea 

Among other factors which I feel this Committee must 

think out in great detail is how far the responsibilities of 

the publ.ic defender must or should go" 

So far in my statement I have only considered the 

matter of capital cases but if the precedent which has started 

in the federal courts 9 specifically in the case of Gideon Va 

Wainwright 0 the landmark decision of the Supreme Court" it 

may well be that the public defender's role will apply to every 

type of charge levied against an indigent and these cases run 

as high as 40 times that of ou~ present capital casese 

What I am trying to highlight here is the fact that 

instead of the county paying $125,000 a year plus for 
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indigent capital cases, it may well be that the over-all 

cost of indigent defense will be many times greater. There 
I 

has been some intimation on the part of the American Civil 

Liberties Union that in an effective public defender system a 

county may or must budget the approximate amount for a public 

defender as it does for the prosecutor's officeo 

In the case of Essex County this would mean a 

doubling of the present budget which approximates $865,000 

a year given to the prosecutor's staff or at least the 

percentage of this amount involved in indigent cases. 

Another basic matter for your consideration is to 

what level of court jurisdiction should the indigent defender 

be entitled to representation, and also whether representation 

should be applied to post-conviction relief applications which 

are now piling up in my county. 

Moreover 1 we will also have to face up to just what 

constitutes an indigento Does a man have to be an out-and-out 

proved pauper or simply a defendant who just doesn't have 

the extras to provide for a defense which he feels is too costly. 

But these matters which I have raised are matters 

of technical adjustment. The main point is the principle 

involved and there is no doubt in my mind, or the people of 

Essex County, that sooner or later in New Jersey we are going 

to have to install a public defender system. In my way of 

thinking, it is the best way of insuring due process of law 

for the really indigent who cannot pay his wayo Therefore, 

the sooner we adopt the principle of a public defender system, 

supported by State funds, the speedier and more efficient will 
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be the invocation of due process of law~ 

Now 9 anticipating th.at perhaps th.is Committee might 

be interested in costs ~ and I heard the Chairman and other 

members of this Committee request some information from 

previous witnesses as to cost 9 I have brought you a breakdwon 

which we were able to incorporate or correlate since 1961 9 and 

I have broken it up into five categories and the categories 

run: counsel fees; counselj for miscellaneous expenses; expert 

testimony; medical examinations in service; transcript of 

testimonyo And starting in 1961 those categories totaled 

$60 9 7410940 In 1962 9 when we first took cognizance of the 

problem and I sent our men into the courts to attempt to 

hold down the expenses which Essex County was being asked to 

bear 9 we reduced it to $49 9 3450350 But in 1963 9 notwithstanding 

any efforts on the part of the County Counsel's Office 9 it 

jumped to $90?0520210 

In 1964 9 the same expenses which in 1961 totaled 

$60 9 741.,94 9 now jumped to $105 9 752,,850 The estimation and 

approximation for 1965 - and our expenditures to date are 

$60,884 as of July la Our applications and orders which are 

pending and vouchers we are now awaiting indicate that we 

have the biggest year in expense and that they will amount to 

in the neighborhood of $125 9 0000 

Now 9 these figures that I have given you - you will 

be interested in one other type of item that I have brought 

to you" The 1965 total assignments by the County Court Judges 

were 32 in numbero Of the 32 9 10 were actual trials
9 

to date
9 

there were 14 pleas and th.ere were 2 appeals
9 

and there were 6 
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post conviction ~pplicationso 

Those figures for those particular items that I 

gave you totaled the figures which I previously read. 

In 1964 we had a total of 35 assignments with 15 

trials out of the 35 assignments, 13 pleas and 7 appeals. 

There were no post conviction applications in that year. 

In 1963 we had 42 total assignments on capital 

cases alone resulting in 20 trials and 22 pleas. 

In 1962 there were 20 total assignments, 6 trials, 

11 pleas, and 3 appeals. 

Now we find also that the tendency of the Court, 

in their endeavor to file all of the decisions which arise, 

both from the federal and State level, - that we are now 

bearing the terrific expense of investigators, psychiatrists, 

and other medical experts, including ballistics experts, 

handwriting experts, and fingerprinting experts. And we 

find that the condition and cost in Essex County, and I 

tlink this will be prevalent and will arise in other counties 

besides Essex County 9 is one which is mushrooming and we have 

a terrific time attempting to determine where and how much 

responsibility does the public have to an indigent and who 

is going to carry the freight and pay the bill. 

And for the reasons which I have assigned and 

given to this Committee today? it is my recommendation, and 

it will be our recommendation to our Legislators from E:ssex 

County, that this be a State bill which incurs State expense 

and is supported entirely by the State. 

I want to point out one thing 9 that when a man is 
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convicted in Essex County or Union County or ~iddlesex 

or Hudson County of a crime 9 he may come from Virginia, 

he may come from Trenton, he may come from any county of 

this Stateo Crime, in my judgment, has no boundaries. 

Thank you very mucho 

SENATOR STAMLER: Any questions? 

SENATOR LYNCH: Mro Fernicola, the figures that 

you have given us have mostly been based on capital caseso 

Is that correct? 

MR 0 FERNICOIA: Yes, s1ro 

SENATOR LYNCH: Do you have any notion or idea how 

many assignments there were in Essex County for ordinary 

criminal cases in the year 1964? 

MRO FERNICOLA: I have some information here but 

I don't know whether it is readily available 9 but it would 

be approximately the figures which Mro Murray gave you 

previously~ I'll see if I can get that right away for youo 

Al 9 do we have that information here? 

MEMBER OF AUDIENCE~ Approximately 2500 cases. 

SENATOR LYNCH: Have the courts in your county, 

so far 9 been assigning lawyers to municipal court hearings? 

MRo FERNICOLA~ Not that I know of, except the 

magistrate in the Municipal Court mayo The few cases that 

I've heard of, they are the type of what I call tthi t-or-misstt 

system where some lawyers may be standing in the court room 

and some indigent needs counsel ~ and when I was a magistrate 

I did the same thing 9 I would point out Mro Jones and say, 

take over the representation or defense of this mano I don't 
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know that they have a system in the sense that it's a 

system where there are groups of lawyers that do that. 

SENATOR LYNCH: Under these United States Supreme 

Court cases we are going to come to that, aren't we? 

MR. FERNICOIA: Well, this is the reason I 

incorporated in my statement -- I am greatly concerned as to 

the large number of magistrate courts that are hearing - well, 

I think in Essex County I would say they would run about 

fifteen to eighteen thousand a year. Now, that is the reason 

why I also raised the question of how much defense - where 

does the defense begin and how far up the line does it go. 

And also, remember that the defendant who comes before the 

magistrate for arraignment, say on a capital case, in many 

instances he starts off from police headquarters to the 

magistrate's court without a lawyer. And then it develops, 

for example, when he's held for the Grand Jury, unless the 

judge now says, ttrepresent this man,n and whether he's got 

a man who can truthfully and honestly represent him in this 

type of case and knows what to do, is another mattero We 

deem that every counsel is competent to start with but I'm 

of the firm opinion, such as the Attorney General said, that 

criminal law is a specialized field, most of the lawyers 

don't earn their living in that area and they don't keep up 

with it, and I would think if we are going to give proper 

representation we should give them qualified people 0 

Now, I would like one area to be investigated or 

studied by this Commission, which I haven't heard here, and 

that is this, whether the public defender system, if it is 
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installed and if the Legislature and the Governor approve, 

whether or not that should be within the confines of Civil 

Service. 

The California system has some Civil Service 

regulation about ito I haven't gone into it in detail but 

they do prepare their men 9 their men study, they are 

qualified criminologists or people who are fully acquainted 

with criminal law and it may well be that, if a public 

defender system is installed by the Legislature, they may 

look into whether or not it should come under the category 

or jurisdiction of Civil Serviceo 

SENATOR LYNCH: Thank youo 

SENATOR STAMLER~ Mro Fernicola 9 in California 

are the prosecutors under Civil Service? 

MR .. FERNICOLA: I don't know about the prosecutors, 

Senatora I don't knowo 

SENATOR STAMLER: In line with your statement 

about the State should pay the freight -

MR .. FER.NICOLA: RighL 

SENATOR STAMLER: The State now pays part of the 

freight for the county court 9 does it not? 

MR .. FERNICOLA: Not for the county courts or the 

superior courtsa 

SENATOR STA.J:v1LER: They pay part of i L 

MR .. FERNICOI.A: Yeso The superior courtso 

SENATOR STAMLER~ Of the superior courts - what is it, 

60-40., 

MR. FERNICOLA: Well, we have an arrangement - I can't 
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give you the exact percentages but we have an arrangement 

on the stenographers, etc. I didn't bring that in. 

SENATOR STAMLER: Well, there would be no particular 

argument with the county paying part of the freight of the 

public defender system. 

MR. FERNICOLA: Well, if it had to come to that, 

your figures on the public defender system in California 

for a county the size of Essex County runs about 25% per 

capita. So on that basis, with Essex County having approx­

imately one million people, I would imagine it would run 

about $225,000 to $250,000, if that figure would be able to 

be used in Essex County or in any other county. 

SENATOR STAMLER: Therefore, about one-third of 

what the prosecutor's office now iso 

MR. FERNICOLA: Approximately. 

SENATOR STAMLER: So that it wouldn't have to be 

necessarily matching. 

MRo FERNICOLA: Well, I don't think my freeholders 

would get mad if we had to make a contribution but still 

save some money. 

SENATOR STAMLER: Thank you. 

MR. COHEN: Mr. Fernicola, are you familiar with 

the Los Angeles Public Defender cost? Can you give us a 

breakdown of the --

MR. FERNICOLA: I had them but I left one file 

home. I came directly from the officeo I have a textbook 

which contains a great deal of this information and I could 

either loan the textbook to the Committee or refer them to 
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it, and I think you will find some very valuable information 

on cost there,,. 

MRo COHEN: Mr. Fernicola, I'm trying to recollect 

where I got this information from but I'm under the impression 

that it was $36000 a caseo Is that true? 

MR. FERNICOLA: I won't be quoted because I can't 

honestly say,,. 

SENATOR STAMLER: Well 9 if you have those figures 

could you make them available? 

MR& FERNICOLA: Oh 9 sure 1 I will be happy to send 

them, Senator., 

SENATOR STAMLER: Thank you very mucho 

MR. COHEN: Senator Stamler and Honorable Senators 7 

when I was informed that you as a group privileged me to 

become Special Counsel to this Committee 9 I took it upon 

myself to invite Arnold Trebacho He was referred to by the 

Attorney Generalo And at this posture of the hearing, 

because of the long distance that he has come, may I have 

the privilege of asking him to testify nexto 

Arnold Trebach has a fine backgroundo He was an 

Attorney for the State, he's been with the Administrator's 

Office, and he is also an author of a well-known book 

referred to by the Attorney General, The Rationing of Justice. 

He was with the American Bar Association and, because of his 

studies, I think he's particularly well fitted to testify 

at this time., 

SENATOR STAMLER: Go ahead, Doctor. 
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A RN 0 L D S. T RE BA C H: Mr. Chairman, Members 

of the Committee, and Mr. Cohen: I am very happy to appear 

before you on this important subject today. 

The New Jersey Legislature, in my opinion, has missed 

the boat in one very important sense. It has not taken 

advantage of the great opportunity that existed some years 

ago to move this State into the forefront of all American 

jurisdictions. The Judicial Article of the 1947 Constitution 

established a unified judicial system that was the envy of 

much of the civilized worldo That system has had the benefit 

of a fine Administrative Office of the Courts. When the 

Essex Plan of rotating assigned counsel was put into state­

wide operation by a rule of the New Jersey Supreme Court, again 

the eyes of the American Bar looked with favor upon this 

promising experiment. At that time, over ten years ago, 

this assignment plan was something new and it was on the 

frontiers of American Lawo 

But now, times have changedo In the past decade 

history has moved with amazing rapidity in the field of the 

law and human relations. The evidence has reached mountainous 

proportions for those who will look at it - and here I disagree 

with those who say the evidence is not yet strong enough. I 

think we can gather more evidence, a lot more, but I think 

we are up to our eyeballs in evidence for those who will 

look at it, - demonstrating that there are serious deficiencies 

in any system of unpaid assigned counsel for the poor in 

criminal cases. 

This State legislature has not acted on this 
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evidence and has not passed any of the numerous defender 

bills presented to it in recent years 1 bills which had the 

promise of remedying many of these defectso There was a 

time 9 moreover, when passage of some of these bills would 

have again placed New Jersey far out in front among the 

states in terms of its judicial systemo Such is not the 

case today, in my opiniono 

Now 9 public defender systems are nothing revolutionary. 

They are not risky ventures,, True, only a minority of states 

have them - most prominently California and Illinois 9 in 

terms of numbers of counties covered 9 but the thi~king of many 

leaders of the law and government throughout the Nation today 

has reached the point where 9 to be frank 9 public defenders 

are considered a minimal type of program 9 even old hato If 

the Legislature passes this bill now 9 in one sense it will 

be simply be catching up with the timeso 

To understand why this is true? we must look at 

developments in the law 9 but not only in the lawo We must 

also look at explosive and revolutionary developments in the 

broader societyo I think we cannot consider this bill today 

without looking at these broader developmentso 

When I took a summer job in 1955, the subject of 

legal aid was hardly headline news 9 and for me to come back 

to Trenton and New Jersey at this time is kind of an 

interesting comparison in contrast because I've been away 

for a while and I car: reflect on what the situation was then 

and what it is nowo At that time I was not overly impressed 

with legal aid even though as a lawyer I had a concern for ito 
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But I took the job. I needed a summer job at that time 

and I conducted two surveys, one in civil and one in 

criminal legal aid in New Jersey and I went around, 

incidentally, to every county in this State, all 21 

counties to gather information from each of them. And, 

if you will permit me to say 1 I am rather amazed at the 

contrast between the opinions I heard expressed then in 

every county of this State and the opinions I heard 

expressed today from this rostrumo Times have indeed 

changed, and that is in terms of the opinion of the Bar. 

Now, for me the problem of legal services has 

become a major concern. I devoted my doctoral dissertation 

in Princeton to it and I have recently published a book on 

it. 

We now find ourselves looking on a different 

national situation and a different world situation in many 

wayso Civil Rights demonstrations and Negro riots have 

brought attention to the minds of the comfortable 1 as 

nothing else could, that down there at the bottom of our rich 

society people are miserable, they are suffering and they 

don't like it a darn bito American racial problems now make 

world headlines. 

Since 1960 this nation has become concerned about 

the poor and the downtrodden as it never has before, with 

the possible exception of the 1930'so The Negro revolution 

produced a national commitment to eradicate racial injustice. 

National power is clearly behind that national commitmento 

As it happened, I was in Washington when I saw that dramatic 
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change take place, a change from pious platitudes to a point 

where at Washington cocktail parties people were saying, 

nthis guy means thisnn And since national power is committed, 

it is a political matter in both the good and the bad sense. 

Careers have risen and fallen on the extent to which a man is 

committed to helping the disadvantaged, as Mro Goldwater 

learnedo 

Building on the base of a concern for downtrodden 

Negroes 9 the present national administration has broadened 

its target area to include the injustices and miseries of all 

those who sit at the bottom of our socio-economic structureo 

Thus we now have the War on Povertyo I think it's important 

to remember it was triggered largely by the racial revolutiono 

But this War on Poverty~ I think 9 fortunately 9 is aimed at 

all citizens who sit down there at the bottom - and as it 

happens most of them are whiteo 

As the nation could not endure half free and half 

slave 9 we have now determined that it will not be allowed to 

exist four~fifths affluent and comfortable, and one-fifth 

poor and miserableo Indeed 9 as the riots in Los Angeles~ which 

of course were racial? and similar disturbances throughout the 

country suggest 9 we may now have reached that point in 

history when our country simply cannot endure with that 

economic divisiorto 

We are seeking to produce social change because 

we must and we are seeking to do it in a rapid timeo Millions 

of our people are simply not prepared to accept racial dis­

crimination and economic misery any longero 
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This is a broad program and it is a program which 

fits within such diverse traditional categories as voting, 

housing, welfare, education 1 and law. Now, it is because 

the legal field is considered such a vital part of this 

broader attack, with national po~r behind it, that I 

mention this broader situation. Rather than being a 

virtually isolated program to improve a state legal system, 

any legislation aimed at upgrading legal services for the 

poor must now be considered part of a nationwide campaign 

to improve American society. It is not isolated because it 

fits in with programs to improve other services for the poor. 

When I first started studying legal aid in New 

Jersey, so far as I could see, it was very much an isolated 

program with strictly legal ramifications~ It was a lawyers' 

bill9 This is no longer a lawyers' bill, it goes much beyond 

All of this suggests why, in another sense that I 

mentioned 9 a public defender bill still presents a great 

opportunity for the Legislature. But there are other reasons 

which I would like to bring to the attention of this Committee. 

There is a legal service phase of the War on Poverty coordinated 

out of Washington. As it happens, that legal service phase 

of most community action programs is still in the very 

earliest stageso You find, in going around the country
7 

that 

they are having a rocky time getting these legal service programs 

under way. This is everywhere in the country. There are only 

a few places where they have really done wello 

Now, as you know 9 and has been mentioned today by 
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the Attorney General~ there is now a Governor's Committee 

on Poverty and the Law to study legal problems of the 

poor and to coordinate programs aimed at remedying theme 

Now, if the legislature passes a defender bill now, 

it will be saying to the country that New Jersey intends to 

start now, in earnest, a full scale attack on the legal 

problems of the poor, as part of the broader program to 

improve our society. Passage now, then, would give initial 

impetus to a campaign to eradicate the poverty and its 

attendant ills in this Stateo There must be a solid beginning 

in this broader attack 9 and here it iso 

I intended to talk about the legal reasons for 

enacting a defender billo I feel they have been coveredo 

Let me sum up in this fashiono 

I think if you look at all of the decisions that 

have been handed down by the United States Supreme Court 

in recent years 9 = I believe you can make out a case by 

saying flatly that the assigned counsel system simply does 

not live up to the Constitutiono It's a statement that may 

be somewhat uncomfortable 9 I must confess, but it's a 

statement that I believe can be supportedo 

To demonstrate some of the inequalities of the 

present system? let me cite just a few points from my book, 

The Rationing of Justiceo As you know 9 this was done pri­

marily by reasearch done during the late 1950's. There have 

been some changes in the practice in New Jersey but none of 

an essential nature to my knowledgeo I think the most out­

standing example is the experiment in Essex County. 
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First, I will simply point out that there is, in 

my opinion, a serious problem in New Jersey and in many other 

states whereby cases are really won at the police level before 

the case ever reaches courto And this is in part due to the 

fact that the police play a very important role in the 

administration of justice, frequently it's a very proper role. 

But I have found that the biggest thing is to get confessionso 

And, again, there is nothing improper about getting confessions 

but, as it happens when-you have a situation where the 

assigned counsel system does not begin to operate until after 

the police have secured a confession 1 until after, really, the 

most important part of the case is over in many respects, I 

think you have a serious problem of inequalityo 

Most of the men who could afford counsel saw them 

right after arrest. They got in 1 and this is a large number, 

within one day after arresto From their own words, this is 

what they told meo You know, if you can afford counsel you 

get them soono On the other hand, as the Attorney General 

pointed out, my study showed it was over a month, on the 

averageo That was the median average, incidentally, - let me 

point that out. If you took the entire sample, 50% of them saw 

their attorneys, those who could not afford a counsel and were 

assigned a counsel, saw them about 35 days after arresto But 

the mean average, that is the simple arithmetic average, ran 

almost 2 months for the entire sampleo You had some men waiting 

around in jail 6 months before they saw an attorneyo 

Second, - no, that's the point I just madeo 

Third, we must cast our eyes behind the walls of our 
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prisons. Just five minutes from where we sit there are men 

sitting in the New Jersey State Prison, which is one of the 

oldest prisons in the country, incidentally~ I've been in a 

lot of prisons - I've never served time but I've done a lot of 

research in prisons - and I found the New Jersey State Prison 

to be the oldest institution I've ever been in, anywhere in 

the country, but I found it reasonably clean and well run but 

still I can only call it an antiquated fortress~ And in that 

antiquated fortress men sit? spending substantial parts of their 

liveso At least when I was there I met men who had been there 

for 10 years and I was the first lawyer to whom they had 

spokeno I don't have any delusions about the type of 

characters who are there but what I say is, as many of the 

lawyers here know 9 they have rights and they tend to be cut off 

pretty much when they get into pr1sonQ 

However, I hope that neither the book, nor my testimony 

today, 1s taken as a general indictment of the New Jersey Bar. 

Nothing could be farther from my intentiono If anything has 

kept this New Jersey system from being a complete disaster, it 

has been the efforts of those dedicated lawyers who have gone 

into the breach time and time againo Incidentally, I've met 

lawyers in New Jersey who have even paid for the expenses of 

an investigation out of their own pocketse If they had a 

capital case, as we know 9 they could probably get the judge to 

allow them. But there are many serious non~capi tal cases, like 

robbery, where I've met lawyers who have paid the expenses of 

the investigation out of their own pocketso 

Those New Jersey lawyers who have given so much of 

their time and talent freely under this system deserve the 
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gratitude of the people and of the State Legislatureo It is 

now time, however, for the Legislature, representing the 

people, to produce something more than gratitudeo 

Why should a decent, law-abiding man who sits in 

the legislative chamber of an American state be concerned with 

passing a bill that in one sense will help criminals? That 

man would vote for the bill because he sees the broader 

picture. He would understand - that legislator would understand 

that defense of the poor man accused of crime is, at base, 

defense of the American Constitutiono He would understand 

that this nation has now undertaken a campaign to rid itself 

of poverty, along with its attendant ills, and that success 

in that campaign requires a long-range view for dealing with 

fundamental causes of the vicious cycle of poverty and crime. 

He would understand that among those fundamental causes is a 

sense of hopelessness among millions of our people - for they 

feel that there is no dignified place for them in this society. 

That legislator would also understand that he supports defender 

legislation not for criminals but for himself and his family 

because, in the long run, such measures will make this society 

better and safer for him and his childreno 

Finally, let me say that I do not appear before you 

as an advocate of what is called a public defender system, 

that is, a system whereby all defense of the poor is centralized 

in one county office supported by government fundso Rather, 

I am an advocate, as so many of the previous witnesses were, of 

adequate legal services for all of our citizenso In some 

communities, such as in Los Angeles, you find that the public 
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defender has done an adequate jobo I have visited - oh, I 

don't know, - 3 or 4 dozens of these places in a study made 

of them 9 and have found the public defender doing a darn good 

job in many placeso Incidentally 9 the budget for the Los 

Angeles public defenders runs a little over a million a yearo 

Now 9 other systems have shown promise, howevero You 

have private defender systems which are totally supported by 

private funds; and you have combinations of theseo It is now 

clear, however 9 - a~d this is one thing, again 9 that's 

happened since I started work in this field some 10 years ago -

that leaders of the American Bar who used to look upon public 

moneys in this, going into defense 9 as something pretty 

horrible 9 now support openly the need for public moneyso And 

this is accepted. So there must be public moneys in iL 

Whatever system this State decides to adopt, it should 

have the following attributes: It should provide zealous, 

independent 9 competent adversaries for the rights of the pooro 

It should come into operation within the first day after 

arresto It should continue to the point when the defendant 

has become a convicto It should provide facilities for 

investigation. 

I might also point out, in somewhat carrying on the 

previous discussions with other witnesses 9 that the federal 

legislation would certainly allow one defense system to operatea 

That's clear. I know this is the intent of the men who framed 

this thing, that you could well have a single system working 

with both federal and state courtso To me that makes an awful 

lot of sense. However, I would urge that you do not pass 
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a bill - and I hope I'm not stepping outside the bounds of 

my invitation here when I urge this on you - that this bill 

not be a discretionary bill, that it be a mandatory bill 

requiring each county to sdopt some system of payment and 

organization within a given period of time 1 the same way 

that the federal bill did. The federal bill was a completely 

open option but it said that by a given date, some 9 months 

from now, every federal district must adopt one of these 

systems. This is the important thing. 

It is my sincere hope that the Legislature of 

New Jersey does not pass by the historic opportunity pre-

sented by some form of modern defender legislation today. 

Thank you. 

SENATOR STAMLER: Any questions? (No questionso) 

I want to thank you very much, Dr. Trebach. I'm 

sorry we kept you as long as we did and we do appreciate 

your informationo The only question I have - I notice you 

don't discuss Connecticut at all. 

DR. TREBACH: Yeso 

SENATOR STAMLER: That system is not a good one? 

DR. TREBACH: Well, I spent some time in Connecticut, 

as a matter of fact I appeared before an assembly somewhat 

like this one, recently, and my feeling is that Connecticut 

is a pretty good system. My major criticism of it is that 

it's a pennypinching system. They haven't put enough money 

into ito I think it is underbudgeted. At least - oh, I 

would say the last time I was in Connecticut was about 8 months 

ago, 10 months ago, and at that time I felt it was severely 
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underbudgeted. I think that's one of the problems they have. 

SENATOR STAMLER: Don't you feel that any public 

defender system is better than none? 

DR. TREBACH: Noe 

SENA.TOR STAMLER: In other words, you would rather 

have none than have one that was underbudgetedo 

DR& TREBACH: Let me put it this wayo Under the 

present system there is at least the opportunity 1 in New Jersey, 

for a sense of - I'll put it this way- many lawyers, as you 

know, the only reason they are defending this guy is because 

they feel somebody has to do ito So there's a sense of 

concern for some poor joker down there in the county jail 

who needs help, - you know, he may really kind of disgust 

the defense attorney who is handling it but personally he 

feels that somebody's got to step in here. There's room 

for idealism to have its play under this systemo If you were 

to set up a public defender system that was underbudgeted 

you would have all the cases channeled into this one fellow 

who would be overworked and probably not doing a very good 

job. I won't mention any places I've gone to but I've 

been to places where I would rather have seen no public 

defender system at allo 

SENATOR STAMLER: Thank you 9 Doctor. 

MR. COHEN: The next speaker is Robert L. Olson
1 

Director of the Board of Chosen Freeholders of Bergen 

County .. 
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R O B E R T L. 0 L S 0 N: Senator Stamler, Senator 

Lynch, Senator Stout, Senator Kelly, I represent a little 

different thought here. I just represent the people from 

Bergen County who spent $31 million on a budget last year 

and I think those people have to be represented., 

The members of the Bergen County Board of 

Freeholders have discussed the question of the establishment 

of a public defender system and have authorized me to convey 

to this Committee the following thoughts: 

While the Board is sympathetic toward the need to 

supply indigent defendants in criminal cases with proper 

representation, it is gravely concerned with the matter of 

the costs involved in the establishment of a public defender 

system .. 

We have, for example, been setting up a line item 

in the budget for the past few years to provide specifically 

for expenditures in capital cases. 

It includes payment for court-appointed attorneys 

and investigators and for the expenses of sequestering juries. 

The expenditures have varied.. In capital cases we 

spent in 1961 only $3,568000; in 1962 it was $12 
1
726.00; 

in 1964 it was $35,253000., And in the first few months of 

1965 1 it was a little over $10,000.000 

With that in mind, I would like to suggest to this 

Committee that its final report include proposals on the 

methods of financing and staffing such a system. 

Who, for instance, will provide the funds to staff 

the office? 
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Who will make the appointments to the office of 

public def ender? 

How will the number of attorneys, investigators 

and clerical workers be determined? 

Now 1 I realize that I am discussing housekeeping 

details with a Committee which is essentially concerned with 

making a philosophical and moral examination of an admitted 

defect in the operation of our judicial systemo 

But 9 unfortunately 9 in Bergen County we have 

found out the hard way that if we don't put a word in early 

in some of these matters we find ourselves faced with the 

unpopular task of raising the tax rate to provide a new 

service voted on in Trenton - 60 highway miles and a 

million light years removed from the voters and taxpayerso 

We have noticed, frankly, that there is a growing 

tendency on the part of state government to ease onto the 

shoulders of the counties 9 responsibilities which have 

traditionally been state responsibilitieso 

For instance 9 counties have been asked to take over 

the field of public health ~ a statutory state and municipal 

responsibility, and an expensive responsibility~ 

For another instance, counties have been asked to 

bear a greater share of the welfare load - formerly a state, 

federal and municipal responsibility. 

There are other examples, but these suffice to 

explain why I am here today to raise the eternal question I 

learned as a boy in New England - lfWho pays?" 

I point out to you that in Bergen County the off ice 
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of the Prosecutor of Pleas requires $500,000000 a year to 

operate. 

We would be interested to know whether the proposal 

is for a state public defender system or one which, like the 

prosecutor, is a state-appointed office operated with county 

funds. 

Let me clarify one other pointo Those of us in 

county government are quite willing to undertake new 

responsibilities. We think the county has a tremendously 

vital function in meeting public needs which are beyond the 

individual capacities of the local municipalitieso 

We are even willing to take on what have traditionally 

been state functions, but only if there is a need and only if 

the county is, in fact, the logical tool of government to 

handle a particular problem. 

Thank you. 

SENATOR STAMLER: Director, you're kidding when you 

say that the people in Bergen County consider themselves to 

be a million light years away and removed from Trenton. 

MR. OLSON: Well, let's say that the tax problem 

is getting to be a million light years away from Bergen County. 

SENATOR STAMLER: Oh, all righto 

Any questions? 

SENATOR LYNCH: Just one questions. Director Olson,-­

MR. OLSON: Yes, Senator Lynch~ 

SENATOR LYNCH: Your remarks were directed toward 

the finances of Bergen Countyo Are you opposed to the public 

def ender system generally or just opposed to the County of 
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Bergen picking up a bill for it? 

MR. OLSON~ I am not opposed to the public 

defender system. I am in favor of the public defender 

system. But I believe it should be a State function as 

to its cost. 

SENATOR LYNCH: Thank youo 

SENATOR STAHLER: Do you think that the prosecutor 

should be too? 

MRo OLSON: The prosecutor has been tradQtionally 7 

for an untold number of years, a county responsibilityc 

While I think it is slightly unfair that so much a part of 

it is charged against the county, I feel that that's a moot 

question now and it could be left aloneo 

SENATOR STAI~ER: Thank you very much. 

MRo COHEN: The next speaker is Herbert Meyers of 

the the Bergen County Baro He is their representative on 

the Indigent Defendant's Committeeo 

HERBERT Fe MEYERS, Jro: Senators, I welcome 

this opportunity to testify before your Committeeo 

As I sat here and listened to the various prepared 

statements read and the remarks made and the questions and 

the answers to some of the questions put, I have somewhat 

in my mind revised my modus operandi of presentation to you. 

I follow Mro Olsor: 1 Director of Bergen County Board of Chosen 

Freeholders, and I am a practicing member of the Bergen County 

Bar for over 30 yearso May I respectfully point out that I 

have with me the Vice Chairman of my Committee and the Secretary 
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of our Committee who, if there are details that I cannot 

answer and you desire same, I will refer you to them. 

May I respectfully point out that as I have been 

sitting here I have listened to philosophies, I have 

listened to platitudes, I have listened to figures, and 

this is the revision of my thinking. 

I am a practicing criminal attorney for 30 years. 

The good Doctor, when he said those of us who have put our 

licks in as assigned counsel - you are looking at one in the 

State of New Jersey who has put in more or as much as anyone 

else, and I appreciate his recognition of thiso 

On the other hand, insofar as the Director of the 

Board of Freeholders is concerned, the plan that I have to 

submit for your consideration and for your study would take in 

many of the things that were queries, so far as he was con­

cerned. 

I was appointed Chairman, two years ago, of the 

Committee for the Assignment of Counsel to the Indigent, and 

served on such a committee for some 5 years theretoforeo And 

I am sure that you have all experienced the same situations 

in your bar associations where everyone wishes to serve on a 

committee, are absolutely slighted if they are not put on a 

committee, but then call 5 minutes before and say they have 

a closing. So that by arrangement with Mro Roger Breslin, 

who had a sincere desire to see something overt accomplished, 

he asked me if I would take the chairmanship and I told him 

I would provided I could pick my own committee, which I dido 

And I am very pleased and proud to say that I picked all 
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younger members of the Bar 9 reasonably experienced, if 

not excellently for their years before, as criminal 

lawyers. 

Now, gentlemen, if you had a committee here on 

trusts and great real estate and corporate organizations 1 I 

wouldn't consider myself qualifiedo I am perfectly qualified 

to take care of the ordinary $350 corporate deal but 1 aside 

fran that, I don't think I'm qualifiedo And this is also true 

in the converse with those who profess to be criminal lawyerso 

I didn't hear one person come before you and say 

that they had practiced criminal law for 30 years 9 that they 

had handled narcotic addicts 9 that they had handled people 

that were criminals~ that they had talked to them, interviewed 

them and knew what the score waso I think I am reasonably 

competent to say that I doo 

And we, on the Committee, have spent endless hours, 

and I am very proud of the work the Committee has done, least 

of all me 9 in the report that we made to the Bergen County 

Bar Association 9 and our plan was almost unanimously approveda 

I would say that there were two who voted against it 9 which 9 

to me 1 would be an endorsement of our plan for your con­

sideratione 

Insofar as Mro Olson's query is concerned, I told 

him,when I met him back there and he gave me a copy of his 

statement, that I would be very happy to sit down with the 

Board of Freeholders and go over our plan which, incidentally, 

does not have any concept of asking them for any money, at 

the moment 9 anyway~ So that should help him with his concern 
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and I'm sure that this takes in an element of the situations 

that have been brought to your attention and I wish that 

the Senator who asked one of the testifiers what he thought 

an indigent was, I wish he would ask me that question and 

I welcome any questions from you people because I think they 

aregravamen to the issue. 

The report that was rendered to the Bergen County 

Bar Association and adopted is as follows: 

The purpose or objective of this Committee was to 

study, assess and evaluate the system presently in use in 

Bergen County for affording counsel to indigent persons 

accused of crime. In order to assess or evaluate, the 

Committee undertook to educate and familiarize itself with 

the various systems in effect, including the system now in 

use in Bergen Countyo Sources from which this information 

was obtained are innumerable, but the Committee relied heavily 

on individual reports of Committee members and on the 

following printed sources: Defense of the Poor in Criminal 

Cases in American Courts, A Preliminary Summary, American 

Bar Foundation (1964); Criminal Justice Act Hearing Before 

Committee on the Judiciary, H.Ra, Serial Noo 3, U.S. Gov't. 

Printing Office, 1963; Equal Justice for the Accused, 

Doubleday & Company, Inc., (1959); Public Law 88-455, 88th 

Congress, S. 1057 (1965). 

It is noted at the outset of this report that the 

underlying philosophy of the Committee was that there should 

be no change made in the present system of providing counsel 

for an indigent merely for the sake of change aloneo 
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The survey of the various systems in existance 

revealed that there are basically four different plans in 

existance: lo Assigned-Counsel System, which we are 

presently operating under; 20 Public Defender System, which 

has been very much discussed here; 30 Voluntary Defender 

System, which is somewhat similar to assigned counsel system; 

and 4. Mixed Private~Public Systemo 

Though the objective of each plan is to provide 

better than adequate representation for an indigent, the 

philosophies and means used vary from plan to plano The 

following are capsule descriptions of each plan. 

The Assigned Counsel System is characterized by an 

ad hoc or case-by~case approach to its problemso Counsel are 

assigned to represent defendants who allege that they are 

without funds ~ who allege 7 gentlemen, that they are without 

funds - to retain counselo This assignment may occur at the 

time of arraignment or prior to arraignment when the system 

is more sophisticat:edo Usually counsel is uncompensated 

monetarily for either his labors or his expenditures. Control 

of assignments normally is within the jurisdiction of a judge 

sitting for criminal sessionso 

The Public Def ender System consists of the regular 

appointment of a lawyer who is compensated from the public 

treasury on a salary basisry The staff also subsists on public 

funds and are either appointed or electedo The office of the 

public defender undertakes to represent all indigent persons 

charged with crimeo This system can be characterized by 

stating that it is the counterpart of the prosecutor's officeo 
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In other words, the public defender system 1 as such 1 is the 

prosecutor's office in reverse. 

The voluntary or private defender system is a private, 

non-governmental organization - non-governmental organization -

which is privately controlled and supportedo Financial 

support is sought either through independent efforts to 

secure charitable donations or through participation in 

cooperative charitable organizations such as the Community 

Chest and other such like organizationso The system is 

operated by private citizens as opposed to public officials 

the system is operated by private citizens as opposed to 

public officialso 

The mixed Private-Public System is a combination of 

the public defender and private systemso It is a privately 

operated organization which receives substantial support 

from public funds. 

In attempting to fairly evaluate the respective 

systems, the Committee adopted the objective standards used 

by a committee appointed by the Bar of the City of New York in 

its study of the same problem, which study was the basis for 

the aforementioned booklet 1 Equal Justice for the Accused. 

These standards were: 

1. The system should provide counsel for every 

indigent person who faces the possibility of the deprivation 

of his liberty or other serious criminal sanctionn 

2. The system should afford representation which 

is experienced, competent and zealous -- The system should 

afford representation which is experienced, competent and 
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zealouso 

30 The system should provide the investigatory 

and other facilities necessary for a complete defenseo 

4. The system should come into operation at a 

sufficiently early stage of the proceedings so that it can 

fully advise and protect, and should continue through appealo 

5. The system should assure undivided loyalty by 

defense counsel to the indigent defendant. 

I presume that I can pass that and leave it by 

inference. 

6Q The system should enlist community participation 

and responsibilityo 

Although meant to be objective in nature, these 

standards were exposed to subjective interpretations by each 

member of the committee when they were applied to each 

individual plano Therefore, the following conclusions are 

not necessarily the views of each individual member of the 

Committee nor are they infallible and beyond the area of honest 

disagreemento They are merely the opinions of the Committee 

based upon its study - and, gentlemen, I assure you it was 

study, told and retold, - of the various plans and the con­

clusions reached when the foregoing standards were applied 

to each plano Furthermore 9 inasmuch as each plan has numerous 

features which are of merit? the opinions and conclusions 

stated hereafter relate only to the negative aspects of each 

system. 

After applying the foregoing standards to the Assigned 

Counsel Plan, the Committee was of the opinion that the system 
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did not adequately meet the standards required of same. 

It is limited in the scope of representation since it 

usually does not assign counsel to represent indigents 

who appear before the Juvenile and Domestic Relations Court 

or criminal or quasi criminal matters~ Neither does it afford 

counsel to the indigent charged with a misdemeanor when same 

is within the jurisdiction of a municipal court; nor when 

the indigent appears for the sole purpose of a preliminary 

hearing or examinationo It also fails to provide for ex­

perienced, competent and zealous counsel in many caseso The 

Committee believes that lawyers who have had little or no 

experience in the trial of criminal cases are, as a consequence, 

not qualified to represent persons charged with crime. 

The foregoing conclusion is a generality and, as 

such, is always subject to an exception 9 but this Committee 

feels that an excellent defense must be afforded in every 

case and not just in the exception, whatever percentage 

that may beo Inherent with every excellent defense is an 

investigatory systemo In this area, the present assigned 

counsel program totally fails except in capital cases. Without 

documented facts and proofs 9 it is nigh to impossible to present 

an excellent defense for the indigent. 

Lastly, the system does not provide counsel early 

enough in the criminal proceedingo It is true tha~ when 

practical, counsel is provided prior to arraignment in Bergen 

Countyo However, it does not provide counsel at the preliminary 

hearing or preliminary examination proceedings when competent 

counsel may have had the matter disposed of in favor of a 
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defendant, thus preventing any period of incarceration 

pending arraignment. 

With regard to the Public Defender System, this 

Committee best sums up its opinion by stating that in no 

event does it want the State representing both the prosecution 

and the defense. Although the system in theory favorably 

meets the aforesaid standards, the Committee believes that in 

practice it falls short of the required standards~ 

The Committee further believes that this opinion is 

supported to some degree by the fact that the Congress of 

the United States = and I would ask you to specifically note 

this -- The Committee believes that this opinion is supported 

to some degree by the fact that the Congress of the United 

States refused to create a federal public defender system after 

extensive hearings on the matter~ 

With regard to the voluntary defender system and the 

mixed private-public systemj the Committee holds the opinion 

that both plans adequately fulfill the criteria as contained 

in the six aforementioned standardso It is for this reason 

that the Committee suggests that Bergen County adopt a plan 

of this natureo A proposed plan is annexed to this report. 

The reasons for each specific recommendation in 

the proposed plan are obvious, and for that reason they are 

not elaborated on in detailo 

In conclusionj it is noted that the original intention 

of the Committee was solely to study and report on the problem 

of representation for the indigent. However, after studying 

the problem, it decided that a change was imminento The 
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Committee strongly recommends that a plan of this nature 

be adopted so that an indigent person in Bergen County can 

be afforded the best possible defense available, and 1 

furth.ermore, so that Bergen County can be recognized as 

a leader in the protection of its citizens' rightso 

The Committee further hopes that this plan can be expanded 

in the future to include legal aid for indigents in 

civil matters as well as in criminal matterso 

I would also like to call to the Senators' attention 

that we have formulated in Bergen County, pursuant to the 

recommendation of the Cornmittee 9 - and as I think I stated 

heretofore, it was passed by 99% of the members present, and 

it was a full meeting, incidentally, ~ I think there were 

two who voted ttnaytz ~ that we have formulated, and I have 

here a copy, a certificate of incorporation of the Bergen 

County Defender Foundationo I will not encumber you with all 

the details of it but I would like to hit the high spots 

and I think, at least by inference, I can cover some of the 

matters that were brought out by some of the other 

testifierso 

First of all, it would be supported by public 

fundso 

Number two, there is an advisory committee which 

is comprised of the Assignment Judge 9 the current President 

of the Bar Association, the immediate Past President of 

the Bar Association, the President of the Bergen County Lawyers' 

Club, and 2 members elected from the Bar to be in an advisory 

capacityo 
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These gentlemen 9 in turn 9 elect a board of trustees 

who are entirely laymen. And this is all set forth in here. 

The theory or thought being, in this situation, that there is 

a necessity for public participationq therefore inducing 

public trust and public confidence, and that no one can say 

the lawyers of Bergen County were doing this their way or 

be critized as being half legal, as they have been before in 

respect to representation of indigentso 

We have 9 I am pleased and proud to say 9 a 

representation, which is included right in the incorporation 9 

of a newspaper publisher, labor, women's clubs 9 - incidentally, 

we do not have a woman yet but we have 8 of the 9 trustees 

named and I am sure that forthwith there will be a woman of 

high calibre and standards appointedo 

I am pleased to say that the trustees now serving 

are very enthusiastic and have given us a great deal of 

support and a great deal of help, and we look for it in the 

future, even moreso 9 and they are: Mro Donald Borg, Publisher 

of the Bergen Record and Call; Fairleigh So Dickinson, Jr., 

an Industrialist, Philanthropist and Educator, with whom I am 

sure you are all acquainted; Brice Ra Eldridge, Executive 

Vice President of the Bergen County Chamber of Commerce; 

Dro Ho Wo Clemmons 9 Medical Representative and Psychiatrist; -

and this was done, gentlemen 9 because I believe it was Judge 

Francis, - I may be in error - who stated at one time in 

obiter, if it was not an exact opinion, that the psychiatrists 

should donate their time to indigents the same as lawyers did, 

so we thought that was a fair indication of at least what a 
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high judiciary member desired; Mro John Ho Moles, who is 

a Labor Representative and head of the Labor Council of 

Bergen County; Rabbi Judah Washer; Father Ra Jo Holmes who, 

incidentally, is also the Chaplain of Bergen County institutions 

and has worked very diligently with juvenile delinquents, 

Narcotics Anonymous, etc.; and the Rev. Joseph E~ Osborne. 

I might state, and I realize that it is almost 

lunch time, that the important thing - and I wish you would 

pay particular attention to this, gentlemen - Senators, I 

beg your pardon (laughter) -- both - that we have set up 

here a -- we have a $75,000 a year budget and we have set 

up a Chief Counsel, 2 Assistant Chief Counsels - who may 

not practice criminal law if they accept this job - that, 

I am sure if you are lawyers.you know, will eliminate a 

lot of people, that's number la 

Number 2, in order to get a degree of competence, 

the Chief Counsel and either of his assistants must have 

practiced law 10 to 12 years& A staff, besides investigatory 

and secretarial, of 10, which could be enlarged or lessened 

according to the budget, of assistants who may be younger 

lawyers who can practice law with an eye for the older 

practitioners teaching them as they go along~ 

Now, I say this academically and in all due 

modesty, I think this is inclusive and exclusive.of many of 

the points that have been raised right hereo You don't 
want 

have to worry about money. We donYt/politics in this, we 

don't want somebody's brother Joe to be appointed to this -

I beg your pardon, I am making mistakes, Senator, (laughter). 
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I'm glad you know me and I know you. 

We don't want somebody's brother appointed without 

any experience, and I'm sure you are all people of 

practicality. We want the best system that we can have and 

if you don't do it this way, we respectfully recommend that 

you are def eating the entire purpose as expressed by the 

Chief Justice and other men in high judicial places so that 

the indigent may not, to the slightest degree 9 say that they 

are not properly representedo 

I also might add in closing that we have waited on 

the Chief Justice 9 we have gone over the plan in detail with 

him, and he has been highly complimentary of the plan and 

endorsed ita 

SENATOR STAMLER: Thank you for your report from 

the State of Bergeno 

Senator Stout, do you have any questions? 

SENATOR STOUT: He wants me to ask him one. 

SENATOR STAHLER~ Well 9 ask it. 

SENATOR STOUT: You asked me to ask the question, 

what's an indigento 

MRe MYERS: I disagree with what I have heard here 

that an indigent is not readily defined~ I think the 

accepted or the most accepted definition of the indigent 

is one who does not have the apparent and present ability 

to pay. As far as I am concerned, there have been people here 

with a philosophic attitude who talk about the rich and the 

poor. There are those who in my opinion, unequivocally, from 

personal experience as well as study 9 do not fall within the 
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category of an indigent. It isn't that they can't pay, it's 

that they don't want to payo 

Did I answer your question? 

SENATOR STAMLER: Senator Kelly? Senator Lynch? 

(No questionso) 

SENATOR STAMLER: Thank you very much, Mr$ Myers. 

We are going to have to adjourn for lunch for one 

hour but if there is anybody in the room who wants to file 

with the Committee a statement, we will accept it as being 

testimony, but we will adjourn now until about 10 after 20 

(Adjourned for lunch) 
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Afternoon Session 

SENATOR STAMLER: We will call this public hearing back 

to orderc If there are any statements to be offered rather than 

have testimony, 1 would appreciate, if you have extra copies
9 

that you hand them in so that we can give it to the press who 

apparently wants it and the stenographer who can use ito 

Prior to the calling of the next witness 9 I want to 

put in the record a resolution of the Hudson County Bar Association, 

represented by Harold Jo Ruvoldt, supporting the position of 

the necessity for the establishment of a public defender system; 

and that of Robert Del Tufo~ Assistant Prosecutor of Morris 

County~ on behalf of the Morris County Prosecutor's Office, and 

on behalf of Mrc Mills
9 

Mrc Egan and Mro Jeffers of the Morris 

County Bar Association, supporting the system of a public 

defender plan, no specific plano 

Do you want to call the first witness, Mrc Cohen, so 

that we can get the show on the road. 

:MR.e COHEN: Mrc George Ac Bariscillo, Jre, President of 

the Monmouth County Bar Association. 

GE 0 R GE A, BAR I SC ILL O~ J Ro: Mro Chairman, 

Senator Lynch 9 Senator Kelly and counsel to the Committee: 

My name is George Bariscilloo I am President of the Monmouth 

Bar Association 9 representing approximately 400 lawyers practic­

ing in Monmouth Countyo 

I will take just one moment of the Committee's time 

this afternoon,with your permission,to read into the record the 

resolution adopted by the trustees of the Monmouth Bar Association 
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at a duly constituted special meeting of the trustees of the 

Bar on Tuesday 9 August 31 1 19650 The resolution reads as 

follows: 

11WHEREAS, the Monmouth Bar Association is cognizant of 

its solemn obligation to act and ever advance toward the goal 

of 'equal justice for all,' and 

11WHEREAS, it is the opinion of the Monmouth Bar Assoc­

iation that the adoption of a defender-type system for New 

Jersey would provide~ 

Hlb The best method of achieving for indigent defend= 

ants the goal of 'equal justice for all 9
1 

""2 0 The most adequate indigent de.fense at the lowe.st 

cost to the public 9 and 

113.. A system that can most efficiently and effectively 

service the vastly increased requirements for free criminal 

legal and related service to guarantee Constitutional Rights 

to indigent defendantso 

HNOW THEREFORE BE IT RESOLVED that the Trustees for the 

Monmouth Bar Association recomme.nd that a mandatory 
9 

adequate 7 

publicly financed defender type system be established in New 

Jersey., 11 

That is the resolution 9 gentlemen 9 and there is no 

further statement .. 

SENATOR STAMLER: Thank you" Any questions? 

[No response.,] 

MR~ COHEN: 

R 0 B ER T J. 

and Senator Kelly: 

Robert J" Novins of the Ocean County Bar .. 

N 0 V I N s~ Mro Chairmar.t 9 Senator Lynch 

The name ~ Robert J .. Novins and I am from 
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Toms River, representing the Ocean County Bar Association. 

We too have passed a resolution favoring the adoption 

of this defender system 9 a copy of which will be forwarded to 

the Committeeo 

I have listened and I feel that perhaps at the present 

moment I am an indigent attorney appearing before this group 

because I have been deprived of most everything that I had 

thought of saying before I came here. However, there are a 

few remarks that I would like to make, particularly regarding 

the scales of justice that we all know abouto Scales of justice 

are always at equipoise and most of the time they are at equi­

poise in the lawyervs office because they sit on the shelf 

and nobody does anything with themo 

You can very well imagine 9 for example 9 if we were to 

put myself on one side of the scale at 210 and our poet laureate, 

Cassius Clay, on the other side 9 it would not be a very fair 

matcho 

I bring that to your attention merely for the purpose 

of showing to you that the scales of justice are not weight; 

they are qualityo They are the type of justice that must be 

disseminated among all the people regardlessfof race
9 

color or 

creed or their ability to pay for the same, because in order 

to make that scale a level scale, you cannot put the prosecutor 

on one side and put court=appointed attorneys on the other 

sideo The scale does not balance~ 

It is very simple 9 especially in those counties today 

that have the type of appointment that is called alphabetical 

roulette, where the names are chosen alphabetically and helter~ 
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skelter, you are assigned to any particular case that may have 

come up at that particular memento If your name is next on 

the list, you are appointed to represent that indigent defendanto 

It may very well be that you as an attorney have never appeared 

in a courtroom or that you have had a complete real estate 

practice and never have tried a criminal case before~ And there 

you are faced with someone who is charged with a very serious 

crime perhaps and you are to go into this courtroom and give him 

the type of defense that he warrants as a citizen of these 

United States and are opposed by a very capable prosecutor, a 

detective staff 9 investigators and everything elseo The scales 

certainly wouldn't balanceo 

It would appear to me that unless we adopt a public 

defender system and provide adequate 9 well=trained staff 9 

well=trained lawyers in the trial of criminal cases, a complete 

secretarial force
9 

separate and apart completely from the 

prosecutor
9 

but on an equal status with the prosecutor ~ that 

until that day is reached 9 our efforts in behalf of the indigent 

defendants are just lip service~ We must do this in order to 

provide these people with the type of representation and the 

quality of representation that they deserve in this countryo 

It is 9 therefore 9 our feeling in Ocean County that this 

public defender system 9 whatever method is chosen by the Legis­

lature, one that is uniform throughout the State 7 one perhaps 

that is contributed to by both the State and county - until that 

is adopted, we will not have served our purpose as legal 

representatives of all the peopleo 

We thank you for the opportunity of having been heard and 
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we sincerely hope that you will look into this matter and 

that at a soon date pass a public defender system for all the 

people of this State~ 

SENATOR STAMLER~ Mr~ Novins 9 we appreciate your not 

being repetitive~ It is important to use 

You have handled a lot of criminal work
9 

haven 1 t you? 

MR. NOVINS: Yes, I have appeared on both sides of 

the f encea I have been a prosecutor and then a defense counsel 

for criminal cases as wello 

SENATOR STAMLER: How often are you assigned in Ocean 

County? 

MR., NOVINS: Right now 9 of course
9 

with the system of 

letter roulette, my name beginning with 1tNH 
9 

I never get assigned 

because my nephew is the judgeo So I don 1 t get assignedo 

Once in a while I do on a special occasiono 

SENATOR STAMLER~ You're luckyo 

MRo NOVINS: As a matter of fact 9 I was assigned recently 

- and it might very well interest this Board - I was assigned 

recently to look into a case where the fellow had been incarcer= 

ated for a long number of years~ He had had an original defender 

appointed by the court when he was first put in jailo Some 

years later he was again given a defender counsel who then looked 

into the matter and he returned to jailo Now when I say a long 

period of years 9 I am not meaning five 9 six or ten yearso He 

was there longero We looked into it and found that his original 

incarceration was illegal and as a result thereof on a motion 

before the court his sentence was revoked and he was allowed to 

go free after having spent more than ten years in jailo 

This, I think 9 is a perfect example for the need of 
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people qualified in the field of criminal lawo Certainly you 

can envision a real estate expert ~ and some of our attorneys 

are fine real estate experts - going into court and pleading 

statute de donis and the rule in Shelley's Case and perhaps 

the judge 1 after listening to that 9 would invoke the rule 

against perpetuity and give him life and 21 yearsa 

My theory is that we must have competent people on the 

side of the defense because there have been and are competent 

people on the side of the prosecutiono 

SENATOR STAMLER: Competent people and people who are 

not related to the courto 

it .. 

MR. NOVI NS: That's right,, That is why I stay away from 

SENATOR STAMLER: Any questions 9 Senator Kelly? 

SENATOR KELLY: Noa 

SENATOR STAMLER: Senator Lynch? 

SENATOR LYNCH: No. 

SENATOR STAMLER~ Thank you very much 9 Mro Nevins~ 

MRe COHEN: Roger Baron of the Vera Foundationo 

R 0 G E R B A R 0 N: Senator Stamler and members of the 

Committee: I am Roger Baron 9 the Field Coordinator of the Vera 

Foundation 1 a nonprofit 9 charitable institution 9 whose principal 

purpose is to further equal protection of the laws for rhe 

indigent accused through research into neglected aspects of 

criminal law and procedureo My office is located at 100 Centre 

Street 9 New York Cityo 

The first area to interest the Foundation was that of 

baiL Every year, many defendants are held in pre~trial dete.ntion 
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for weeks and even months 9 not because they are guilty or 

unlikely to appear in court when required 9 but simply because 

they cannot afford to post baiL The deprivation of liberty 

resulting from pre-trial detention is only one of the undesirable 

consequences of present bail practices~ The cost to the public 

of confining the accused is a substantial considerationo Of 

much greater significance is its adverse effect on the defense 

of the accused" Sometimes it is only the accused who can 

locate and induce reluctant witnesses to come forward" Pre= 

trial detention often results in the. def e.ndant vs loss of income 
9 

and sometimes of employment, and thus lessens his ability to 

pay counsel to represent hima Available statistics also indicate 

a striking correlation between conviction and pre=trial detention" 

During a three~year period ending August 31 9 1964, the 

Vera Foundation 1 s Manhattan Bail Project showed that many 

persons charged with misdemeanors and felonies can be success~ 

fully released without bail pending trial if verified information 

about their roots in the community is presented to the court" 

3 11 .508 people. we.re released on their own recognizance and only 58 

(or 1~7 percent) wilfully failed to appear in court when required" 

This compares with a 3 percent forfeiture rate on bail bonds~ 

In April
9 

1964
9 

the Vera Foundation, in cooperation with 

the New York City Police Department 9 launched its second major 

experimental project
9 

the Manhattan Summons Projecto This 

project has established that many defendants charged with the 

less serious crimes 9 the misdemeanors 9 can be safely released in 

the very first instance by converting an arrest into a simple 

summons to appear~ So far 9 over 530 defendants have been issued 
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summonses 9 and only 11 9 approximately 2 per cent 9 have failed 

to appear in court. 

As Field Coordinator 9 it is my responsibility to help 

other cities throughout the country establish pre-trial release 

projects,, In the course of my work 9 I have had the opportunity 

of observing several systems of representation for indigent accused
0 

On the basis of this experience 9 I strongly recommend some type 

of well=organized 9 paid system of providing counsel for indigent 

accused~ 

I feel that a system of justice that attempts to meet 

the needs of the indigent accused through reliance on the un~ 

compensated services of counsel will prove unsuccessful and 

inadequate" A system which regularly makes such demands of 

lawyers is unfair to the legal profession and unjust to the 

indigent defendants,, Several recent studies show that defendants 

with appointed counsel enter guilty pleas much more often than 

those with their own attorneys" They stand less chance of getting 

a dismissal or acquittal" If convicted 9 they have less chance 

of receiving a suspended sentence,, 

My experience has also indicated that to insure protection 

of the defendant's interests 9 counsel should be appointed at a 

time not later than his first court appearance,, 

As Attorney General Sills has indicated 9 the vast amount 

of money that can be save.d by the establishment of pre~trial 

release projects in New Jersey 9 could be used to fund a defender 

system" Thank you" 

SENATOR STAMLER~ Mr~ Baron 9 you say at his first court 

appearance? 
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MR. BARON: Righto 

SENATOR STAMLER: You have heard other testimony to the 

effect that there should be some counsel prior to a court 

appearance. 

MRo BARON: I said no later than his first court appearance., 

SENATOR STAf.1LER: Can you tell the Committee who supports 

the Vera Foundation 9 not specifically
9 

but where the funds 

come from? Are they by solicitation? 

:MR.a BARON: Well 9 the funds originally came from a lvir., 

Louis Schweitzer who started the Foundation and subsequently 

our funds come from the Ford Foundation and from the Federal 

Governmento 

SENATOR STAMLER: But you don 1 t solicit funds from the 

public generally? 

:MR. BARON: No,, 

SENATOR STAMLER~ Any questions? [No questionso) 

Thank you very muchQ 

MR~ COHEN: Our next speaker will be CQ Willard Heckel 9 

Dean of the Rutgers Law SchoolQ 

WILLARD H E C K E L: Mr., Chairman and fellow 

Senators: I am Willard Heckel 9 Dean of Rutgers University Law 

School 9 the State University of New Jerseyo But I think I 

really speak to you gentlemen this afternoon not so much in 

my role as Dean of the State University Law School
9 

but as a 

citizen of the largest and most complicated city in our State, 

the City of Newark 9 and I speak to you from the experiences and 

insights that I have obtained as being president of the Community 

Action Corporation in Newark 9 the United Community Corporation, 
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which has brought me in very direct contact with many facets of 

the communityb I would say that certainly we are struggling in 

Newark to preserve that city from facing a crisis such as faced 

the City of Los Angeles not so many weeks ago and many of us 

are spending many hours in seeking solution to peace in that 

community,, 

As a lawyer and as a concerned citizen 9 I am convinced 

that much depends upon our ability to convince the minority 

groups of the city that the law and legal processes will guarantee 

justice to them because if we are to avoid civil disobedience 

and a breakdown of law enforcement 9 which is occurring so fre­

quently 9 in my opinion it can only be accomplished if we are 

able to make sure that the processes of law and order can bring 

to everyone throughout our State and certainly particularly 

in our big cities an element of justice., I think we as lawyers 

believe that is the function of law 9 to bring about justice 9 

and we are dedicated to that., 

Now today we are talking exclusively about the criminal 

side of justice, although there is an important civil side 

and we now have in Washington a proposal from the City of Newark 

to set up neighborhood legal clinics because we are convinced 

that this is an important way of restoring confidence in 

law and the legal processes on the part of the people of the 

poor sections of our city., 

But speaking directly to the question before us
9 

the 

criminal justice side 7 certainly the aftermath of the Gideon 

Case = and I don't have to belabor that = I am sure this morning 

you heard it mentione.d many times and you 9 yourse.lveE'~ as lawye.rs 
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know of it - the thrust of the Gideon Case has put upon the 

State of New Jersey and other states the tremendous responsibility 

of not only insuring that the laws are enforced, but also that 

defendants have equal justice in our courtso Now it seems to 

me in the first place 9 Senators, that this ought not to be a 

matter of discretion on a county by county basiso There are 

some aspects of this problem that I see pretty clearly; others 

I do not see clearly at the moment and I am trying to seek 

clarity4 But I am clear in my own mind that this is now an 

absolute social obligation of every sovereign state to insure 

adequate legal representation in criminal casesa 

I think 9 therefore 9 the State of New Jersey should assume 

this responsibility 9 not make it a matter of local option on 

the county level4 I think that means that the State of New 

Jersey ought to assume the financial responsibility, and it is 

a fairly staggering one - I don 1 t know anyone - I certainly haven't 

totalled up the bill, what it would beo But it would be a large 

one because, I think~ Mro Novins said a moment ago or some one 

of the speakers that it is not just really a matter of legal 

services
9 

it is a matter of investigatory services
9 

in some 

cases a matter of retaining competent medical advice and getting 

professional insights in many areas and this can all add up to 

an impressive sum of moneyo But since this is now a U.S. consti~ 

tutionally-guaranteed right, I think the full burden
9 

whatever 

that may be financially<) should be borne by the Stateo Now I 

think this because I think it is a State responsibility and the 

second level, I do not think our present public finance system 

by which the county as I understand it must rely heavily upon the 
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real property tax as a method of raising money = I think that 

it would be unfair and perhaps would cause many counties to 

hesitate to take on a very serious financial burden when that 

burden would fall under our present tax structure primarily 

upon real estate as the source of county fundso 

We also have the problem 9 if you make it discretionary 7 

that there is wide-scale public concern, and we must face up to this, 

with regard to many of the judicial decisions, particularly 

the United States Supreme. Court 9 dealing with the rights of 

persons charged with criminal offenseso Now I happen to be 

one hundred per cent in favor of the United States Supreme Court 

decisions~ I have waited as a constitutional lawyer for some 

time to get some of these results and I personally hail theme 

But I also would be indeed blind if I was not aware of the 

fact that there is grave concern that the alleged criminal has 

advantages under these decisionso Therefore, I am worried that 

if we leave this on a discretionary basis 9 it will be very dif­

ficult to have our counties face up to the problem of increasing 

the tax burden by incurring these expenses when from the public's 

point of view that increase is to defend persons charged with 

crime" Because to non,= lawyers very frequently
9 

there is little 

difference between charging a man with a crime and calling him 

a criminal 0 We, as lawyers 9 ce.rtainly understand the great 

difference~ But this is not something that laymen generally 

seem to be able to comprehe.nd,, These are the reasons why I feel 

this ought to be a non=discretionary matte.r and ought to be 

handled on the State le.vela 

Now 7 Se.nators? when it comes to the particular kind of 
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program, here is where I do not s~e as clearly. I have the 

privilege of being a member of the Governor's Committee on 

Law and Poverty 9 of which our Attorney General is Chairman, 

and we are considering among other matters what is the best 

method of handling this difficult problem of defending indigent 

persons charged with crimeo I hope to learn a good deal as a 

member of that Committee and perhaps contribute a little bit 

towards reaching some conclusion, which I hope will be done 

with reasonable speed so that this recommendation could be 

available to the Legislature of our State as well as to the 

Governor of our State,, My own inclination at the moment is to 

be in favor of the public defender system as contrasted with 

another system which 9 I believe 9 is the subject matter of 

some of the bills before the Legislature 9 namely 9 the State 

contracting with a private entity, whether that be a Bar Assoc­

iation or whether it be a Legal Aid Society, and handling it in 

that fashion~ My own inclination at the moment is to favor a 

public defender system with full~time 9 public people on the 

public payroll handling these important matte.rs., But I would 

leave that open in my own mind before I reach a final con­

clusion., 

I am very sure, Senators, that the present system must 

stop, must endD In the first place, it presents an insufferable 

burden upon the legal prof essiono If the Gideon Case is to be 

really implemented, I think it has to be implemented in the 

municipal courts as well as in the State courts and I think it 

has to be implemented from the moment of the man's arrest all 

the way through the end of his triaL I think he must have 
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legal assistance all along the whole processo This is a 

staggering thing to put upon the private lawyers practicing 

lawa This is a social responsibility and not just a professional 

responsibilityo Therefore, I think the present system which 

relies upon that and places this he.avy burde.n on the legal 

profession must end and also, as has been pointed out by other 

speakers, it means that the defendant does not get the best 

possible lawyer because let's face it 9 gentlemen, we are in the 

age of specialization in law and general practitioners are dis­

appearing gradually and almost every lawyer has a certain area 

of expertise~ Certainly a man who spent all his time in real 

estate matters or trust matters, to expect him to go in and 

serve well a man who is an indigent in one of our criminal 

courts is to not look at the situation as realistically as I 

think we shoulda 

Thank you very much for this opportunity to speak to 

you and I would like to be followed, if possible, by my colleague 

Professor Knowlton from the faculty of our :Law School, who is 

an authority in the fie.ld of criminal law and criminal procedure. 

SENATOR STAMLER: We can't quite follow up that way,, 

Dean 9 but we will try as soon thereafter as we can to call himo 

There are a couple of questions I wanted to ask you, 

Dean~ You keep talking about a social obligation~ Isn't this 

now a legal obligation since it is a decision of the court? 

DEAN HECKEL: It is a legal obligation 9 but 1 you see
1 

I think, 

Senator, our obligations are even more important if they are social 

because they are the obligations that one. human owes to another 0 

I think now the Gideon Case makes it a. legal obligation
9 

but I 
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., 

think it pre-existed that as a social obligationo 

SENATOR STAMLER~ On these neighborhood
9 

legal clinics
9 

they won't solicit litigation 9 will they? 

DEAN HECKEL: Now the answer to that
9 

Senator 9 is - to 

a certain extent they willa This matter has been discussed with 

the Supreme Court of this State by the Essex County Bar Association's 

Committee on Civil Rightso That committee has been working 

closely with those of us in the Law School. It has been discussed 

in conference with the members of the Supreme Court and they 

realize as decisions of the United States Supreme Court recently 

have realized that this is a different world in which we are 

living and that a man who goes about informing poor people 

that they have legal rights and if they go to 242 X Street 9 

there's a neighborhood legal clinic that can help them is not 

ambulance chasing in the historic sense of the termo 

SENATOR STAHLER: But it will require a change 

in the Supreme Court's code of ethicso 

case? 

DEAN HECKEL: It will require a reinterpretationo 

SENATOR STAMLER~ You are a member of our Baro 

DEAN HECKEL~ Yes 9 siro 

SENATOR ST.Af1LER: When were you last assigned a criminal 

DEAN HECKEL: I have never been. I doubt if the indigent 

would have a good lawyer~ 

SENATOR ST.Af1LER~ Well 9 let~s say they would have a good 

constitutional lawyero 

Are the instructors or the professors at the Law School 

barred in some way from receiving assignments? 
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DEAN HECKEL: Non Well? we have now a rule of the 

Supreme Court, Senators 9 that permits a member = I can't 

quote it exactly - my recollection is that a member of a law 

school faculty in this State who has been five years a member 

of the faculty and is a member of the Bar of another juris~ 

diction is admitted on motion" Now I think that is more or 

less correct" Those lawyers 9 therefore 9 who are admitted on 

motion - and I believe that there are about six to seven members 

of our faculty in Newark who have been admitted in this 

fashion = they presumably 9 as I presumably as far as I know -

we were on the rotation system" Now 9 of course 9 in Essex 

County we have a different method of handling this than the 

rotation system" But I have never been assigned a caseo 

Professor Knowlton who will follow me sooner or later handled 

one of the most important criminal law cases in New Jersey 9 

State against Hoag 9 in which he handled it on the appellate 

level and before the United States Supreme Courtn He should 

have won 9 but he didn 1 t" 

SENATOR STAMLER: By assignment? 

DEAN HECKEL:: By assignment" 

SENATOR STAMLER: Well 9 that defendant had pretty good 

counsel" 

DEAN HECKEL: He had excellent counsel" 

SENATOR STAMLER~ How did he do? 

DEAN HECKEL: I said the. case was not won by Hoag 
9 

but 

it should have been" I think today the Supreme Court of the 

United States 9 at least 9 might decide a bit differently" 

SENATOR STAMLER:: Senator Kelly? 
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SENATOR KELLY: No questionso 

SENATOR STAMLER: Senator Lynch? 

SENATOR LYNCH: One question - Dean, under our present 

United States Supreme Court opinions, is it not a fact that 

once a suspect is arrested he is entitled to a lawyer whether 

he is rich· or poor? 

DEAN HECKEL: I believe, Senator Lynch, that is so, 

although I am not aware that that has been specifically so held 

at the point of arrest. In other words, it is a question of 

taking the Gideon Case and putting it alongside of the Escobedo 

Case to determine at what point the constitutional right to 

a lawyer begins. Now certainly it is clear that if the 

prosecution wants to get a successful conviction and if they 

want to use a confession or something else that is to be 

obtained in that early period, they had better make sure that 

a lawyer has been assigned the defendant because there is a 

grave question whether any confession obtained during that 

period where the defendant is unrepresented could stand up. 

SENATOR LYNCH: What do you think of the Russo Case 

that came out of the Third Circuit Court of Appeals last spring? 

DEAN HECKEL: Well, I personally happen to be in favor 

of the Court of Appealsrdisposition of the matter rather than 

the Supreme Court of New Jerseyrs disposition, but I donrt 

want to get caught in that cross fire. 

SENATOR LYNCH: Thank you. 

SENATOR STAMLER: Any other questions? 

Thank you very much, Dean. 

MR. COHEN: George Hetfield, President of the Union 
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County Baro 

G E 0 R G E H E T F I E L D: Mro Chairman 9 my name is 

George Hetfield, President of the Union County Bar Associationo 

Senators Lynch 9 Stout and Kelly and Mro Cohen~ I am here today 

to inform this Committee that the Union County Bar Association 

has gone on record again I think for the third successive 

year 9 urging that this Committee bring about the necessary 

legislation which will permit counties to set up a public 

defender system supported by public fundsa 

It would serve no purpose to be repetitive and recite 

all the advantages of a public defender systemo I would like 

to ref er you to the 1964 prize essay on the public def ender 

system that was published in the Fall 9 1964 9 issue of the 

New Jersey Bar Journal 9 an article by Ste.phen Lee Skillman 

who has done an excellent job in analyzing the public def ender 

system as it would apply and the need of it in the Stateo 

I would like to call to your attention a few statistics 

that were made in our county which bears upon our problemo 

In 1964, the total number of indictments handled was 457 and 

the total assigments, 364, of which 23 were in the Matrimonial 

Division and 341 in the Criminal Divisiono Of those in the 

Criminal.Division 9 17 were on post~conviction relief appli­

cationso It must be borne in mind that in some cases the 

matters were dismissed by the Grand Jury and in some other 

cases appearances were only for the purpose of sentencingo 

Assignments percentagewise amounted to 7406 per centn Up to 

June 1, 1965 9 we had total assignments numbering 175
1 

of which 
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18 were post-conviction applications and 10 in the l,:atrimonial 

Division. 

Now ref erring to the eligibility status of the members 

of the Bar of Union County for assignments to indigents, we 

canvassed the members of the Bar of our county concerning 

their personal status to determine eligibility. This canvass 

indicated that there were 652 members of the Bar of Union County. 

Of this number, 406 were found to be eligible; 229, ineligible; 

and the status of 17 is yet to be determined because of the 

difficulty of location in securing the desired information. 

Now those ineligible were broken down in the following 

categories: 86 were found not to be actively engaged in the 

practice of law and having full-time employment in other 

fields. 28 are practicing in other counties of the State, 

eligible for assignment in those counties. 14 were employed 

by the Attorney Oeneral's Department, Prosecutor's Office and 

County Attorney's Office of Union County. 16 are magistrates 

in the various municipal courts of Union County,, 11 are on the 

Ethics Committee or Committee of Character and Fitness,, 37 have 

a physical disability or are over-age or retired~ It would be 

interesting to know what percentage of the 406 who are,_deemed 

eligible consider themselves competent criminal practitioners. 

In conclusion, it is the feeling of the Union County 

Bar that the counties should have a choice in the plan that is 

ultimately set up. You probably would have to have mandatory 

basic requisites for the public defender system,, But as to the 

particular plan, you could have several plans which they could 

choose from or any combination of plans. But they should be able 
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to choose a plan which is set forth in the statute which would 

best fill the needs of that particular county" Of course 1 you 

have rural counties and very heavily populated counties and I 

think this should be kept in mind.. The statute that was recently 

passed in New York State does this particular thing and I 

think it has much to be commended .. 

SENATOR STAMfLER: Mr .. Hetfield 9 you said that members 

of the Character and Fitness Committee were not assignable? 

MR. HETFIELD~ I am reading a report 9 Senator 9 that I 

have no legal basis why they should be excused" But apparently 

they are excused by someone" 

SENATOR STAMLER: I thought maybe their competency was 

in question .. 

MR .. HETFIELD~ I note on this survey = I imagine maybe 

the judges do excuse them" For what reason 9 I can't justifyc 

SENATOR STAMLER: Senator Kelly? 

SENATOR KELLY~ 

SENATOR STAMLER~ 

SENATOR LYNCH~ 

No questions" 

Senator Lynch? 

Don't you think a State Senator should 

be excused from assignments? 

MR,, HETFIELD: Absolutely 9 Senator" 

SENATOR STAMLER: Thank you very much" 

MR .. COHEN: Professor Robert Knowlton" 

R 0 B E R T K N 0 W L T 0 N~ Mr" Chairman, Senator Kelly 

and Senator Lynch: Most of the things that I wanted to say 

have been said a number of times" But I did want to say that in 

my opinion the defense of an indigent criminal has to be insti.~ 

tutionalized for at least four different reasons: 
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In the first place, I think that only when you have 

an institution operating will you be able to give the counsel 

to the man at the earliest possible stage of the proceedingso 

In my opinion, incidentally, since the question was raised 

when Dean Heckel was here, it is perfectly clear that as soon 

as the inquiry ceases to be a general inquiry and focuses 

upon the individual, to use Justice Goldberg's phrase
9 

he has 

a constitutional right to a lawyero As a matter of fact, 

Justice Goldberg said in Escobedo against Illinois that the 

Constitution had struck the balance in favor of a man accused 

of a crime being informed of his right against self-incrimin= 

ation by his lawyero I think the question then becomes one 

of really what sanctions do you employ in the normal case 

when that right has been violatedo Unless there is a con~ 

fession or something, it will not be grounds for a reversalo 

But to go to the point of one of the questio~s that you asked 

on the bail system, it seems to me that getting the lawyer 

into the proceedings in time so that he can be present at 

the bail hearing would be a step in the right direction in 

terms of greater release upon personal recognizanceo The 

question of what the bail should be is principally or primarily 

a factual question and what has happened in my opinion has been 

that the person is informed of what the factual issues are 

and his right to bail and he doesn't present any facts upon 

which a magistrate or others could feel that personal 

recognizance would be desirableo I think that is demonstrated 

by the Vera Foundation experience where when the facts were 

brought forward and recommendations were made, then greater bail 
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was granteda Then a lawyer 9 of course 9 would be in a position 

to ascertain these facts and to present them to the magistrate 

or the trial judge
9 

whomever was setting the bail 9 and to point 

out to them the significance of the facts in the light of the 

criteriao 

Secondly 9 I think that only through an institution 

can you provide adequate means of investigationa We all know,, 

as a matter of fact
9 

that 95 per cent of the criminal cases 

are factual in naturea But if you have appointed counsel 9 you 

cannot give them a blank check on the treasury 9 so they have 

to get prior approval and it is my understanding in New Jersey 

today that in things other than
9 

for instance
9 

psychiatric 

testimony in a murder case where he is claiming a defense of 

insanity
9 

the possibilities of getting investigation just to 

find out what the facts are 9 are extremely limitedo 

Thirdly, I think for the same reason a number of other 

people have said that only when you have an experienced 

trial lawyer
9 

a man who is both experienced in trial work and 

experienced in the criminal law area 9 will you be able to have 

an .adversary system that operates efficie.ntly and effectively 

~nd trulya This, of course
9 

is the basis of many of the 

Supreme Court decisions in this area - a great reliance upon 

the adversary syste.m as a method of proceeding" 

Finally, to go to your question 9 I think that it is 

both a social and a legal obligation~ The reason that I think 

that it is a social obligation is that the system of criminal 

justice that we have today is established to protect each and 

every one of us as individuals within the society from an 
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arbitrary arrest, an arbitrary prosecution and an arbitrary 

conviction. As members of society 9 we benefit in terms 

of greater individual security 9 at least from arbitrary 

governmental actiono Since we benefit 9 it seems grossly un~ 

fair to me to place the primary obligation for financing such 

a system 9 whether it is in terms of time spent or in terms 

of money donated 9 upon the legal professiono The system wasn't 

devised for the benefit of the legal professiono It was 

devised for the benefit of each of us as members of a society., 

So I think that the Escobedo against Illinois 9 Gideon against 

Wainwright, Douglas again California line of cases have merely 

established as· .a_ legal right what has been a social obligation., 

Therefore, it seems to me that the cost for this system should 

be allocated on a wider basisa 

Now one other point that I wanted to make is that I 

agree with the Dean, which as you all know in academic life 

is a good, safe procedure to take - I agree with the Dean that 

I think that it requires a statewide9 uniform systema Each 

and every one of the re.asons that I have stated = the four 

reasons why I think that an institutionalized program is 

essential - apply with a greater or lesser extent to each 

one of the countiesa Even in the more rural counties in 

New Jersey
9 

I am sure that these reasons still continue to 

applyo Certainly the investigative reason is relevant to 

all counties. For that reason I would think that we would 

pref er not ~ I would pref er not to have a system where a county 

could continue with an assignment system 9 a system which I 

happen to think is fatally deficient in the areao 
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SENATOR STAMLER~ In other words 9 you are saying 

should be a State system and not on a county basis? 

PROF" KNOWLTON~ That is correct" 

SENATOR STAMLER~ Well 9 why would a county system be 

inoperative if the prosecutor system is operative? 

PROF" KNOWLTON:.- Well 9 what I was thinking about prl= 

marily was to the extent that you allow the county to continue 

on an assignment basis 9 which is what I gather one of the,ir 

options is = to that extent
9 

I think that they will providing 

inadequate representation for the defendantso In each county 

they do have a man with this responsibility in the prosecutor 1 s 

systemn It is true that the county prosecutor has a great 

deal of autonomy" But nonetheless~ they have. a man who is 

primarily responsible for this.. He doe.s have an investigative 

staff that he can utilize, which would not be true if the 

assignment system were continued on the county level in any 

one of the counties" That is the point that I was hoping to 

make" 

SENATOR STAMLER~ On the social point ·= were you here 

this morning? 

PROF" KNOWLTON~ 

SENATOR STAMLER~: 

No
9 

sir
9 

I was noto 

The Director of the Bergen County 

Board of Freeholders testified rather icily about the cost 

of court=appointed attorneys and investigators in Bergen 

County
9 

which is a county of some 800
9
000 people

9 
and said 

that the cost was about $35 9 000 in 1964 and up to this date it 

has been $10 9 000 ., Immediately prior to his testimony? I believe 

Mr~ Fernicola who is corporation counsel or county counsel 
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testified that in Essex County which has about one million 

people more or less 9 100 9 000 more ~ 150 9 000 more - that the 

cost was four or five times that amount. How can you account 

for that with the difference in the people? 

PROF o KNOWLTON~ Well 9 this is a que.stion of first 

impression,, I think that in the first place you mentioned 

before the meeting there is a difference in terms of the 

constituency of the county,, There is Newark in Essex County 

and Newark has a rather severe crime problem,, Secondly
9 

is 

that I would suppose that the compensation paid - rvm not 

sure - but my present understanding is that in Essex County 

there are payments made to lawyers in every case when they 

are assigned off the list and I don't know but what Bergen 

County is operating under the system where only assigned 

counsel to murder cases are paid 9 which is the general rule 

in the State of New Jersey" There.fore 9 there would be a 

great number of cases where there would be no compensation 

for the lawyer in Be.rgen County where a similar case would 

have at least a $50 reimbursement for the lawyer in Essex 

under their plan., That might account for some of the dif= 

ference too,, 

SENATOR STAMLER~ Any questions? [No questions,,] 

Thanks very much, Professor,, 

MR. COHEN: The next speaker is M,, Gene Haeberle of 

the Camden County Bar,, 

G EN E H A E B E R L E:: I am Gene Haeberle of 

Camden County Bar Association., I am here on behalf of 
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the Camden County Bar Association as chairman of our Committee 

on the Defense of the Indigento Our report and resolution 

of the Camden County Bar was adopted May 24th and was pub= 

lished in the Law Journal of June 3r.d,, Therefore
9 

I wonvt 

go through the whole report,, It is 88 N"J"L"J" Index Page 364 

and I will give it to the secretary,, 

There was a point in our report which I think might 

be helpful to highlight 9 that Los Angeles County has had 

a defender system since 1912,, In the fiscal year of 1963 to 

1964 9 the defender system handled 30 9 526 caseso This figure 

represents 60 per cent of all defendants tried in Los Angeles 

County and was at a cost of $1 9 020 9 160 or about $35"00 per 

caseo There are other citations in the Committee reporto 

The resolution of the Camden County Bar Association 

adopted May 24th was: 

1~WHEREAS 9 the Camden County Bar Association is cognizant 

of its solemn obligation to act and ever advance towards the 

goal of iequal justice for all 1 and
9 

uWHEREAS 9 it is the opinion of the Camden County Bar 

Association that the adoption of a defender type system 

for New Jersey would provide~ 

1 '1,, The best method of achieving for indigent defendants 

the goal of 'equal justice for all 9 ' 

''2,, The most adequate indigent defense at the lowest cost 

to the public 9 and 

H3 0 A system that can most efficiently and effe.cti.vely 

service the vastly increased requirements for free legal and 

related service resulting from the deicisions of the United States 
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Supreme Court,. 

11THEREFORE, BE IT RESOLVED 9 that the Camden County Bar 

Association recommends that an adequately financed and staffed 

defender type system be established in New Jersey,.n 

In that regard, the Assignment Judge of Camden County 9 

Hon. Orvyl Schalick, yesterday gave me some statistics for 

June r64 to June '65, relating to assignments in his vicinage 

of Camden, Burlington and Gloucester Countieso I want to point 

out this is only a partial listing because it does not include 

juvenile and domestic relations., It does not include municipal 

court practice, which generally speaking in those three counties 

is done on ~~more' or less ad hoc basis
9 

as the magistrate may 

feel, for·~~irts.fan~e 
9

. in':'a1"drunken driving or death by auto ~ 

individual magistrates might appoint assigned counselo In 

Camden County for the fiscal period 9 June '64 to June 1 65, 

there were 159 assignments., There was paid out $5800 of 

counsel fees~ I talked to Norman Heine on that and I think 

in all fairness you ought perhaps require statistics for 

a three or four-year period because the year before there 

was a great deal more - I think it was more like $20?000 

with the Ord og and Rush murder cases which went up and down 

a couple of times., In Gloucester County there were 57 assigned 

counsel; Burlington County 9 66; and the total payment in 

Burlington County was $9 9 000 for only 9 of course, capital 

cases. Camden County is the same way = only capital cases -

$5800., 

If I may, I would like to make some observations on 

saving money in which the Committee may be interested" 
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SENATOR STAMLER~ That will be a switcho 

MR.8 HAEBERLE: My credentials 9 such as they are 9 are 

this~ Since 1957 I have been Chairman of the Camden County 

Indigent Defense Committee., In 196.3 I was appointed by 

the Supreme Court under its committee., I have joined with 

Steve Maskaleris and some other members of the junior section 

of the young attorneys and we got the State Bar to finally 

take some action on a defender type program., I think that it 

might be well to look first at your bill 9 Senator Stamler 9 68 1 

the precursor of which, I think, was the late Senator Crane's 

bill., In that regard, when that bill was prepared in con= 

nection with the junior section of tre criminal law section 9 

it was 9 of course 9 prior to Gideon versus Wainwrighto So at 

that time the bill - it really was a compromise 9 I think? in 

the approach of the junior sectiono But, at least 9 we wanted 

to get something before the Legislatureo We offered it as an 

alternative on a trial basis because at that particular time 

it was not mandatory to provide counselo Gideon versus Wain= 

wright hadn't been decidedo I think now you have to relook at ite 

There are now bills presently pending which do not 

make some systems mandatory., I think the answer to that is 

quite simple., I think that if such a system were set up by 

New Jersey, one county may not have it~ If one county didn't 

have it and someone was convicted in that county, he could 

appeal on the basis of invidious constitutional discrimination 

in that the State did not provide equal justice for all and 

thus strike down the convictions in the counties that didnvt 

provide it., Or 9 on the other hand, somebody might try the 
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reverse. If there is not an equal system of handling this 

representation throughout the State 9 I think there would be 

a good legal basis for a person in a non-represented county 

to claim that it was constitutionally unfair., 

You have also asked 9 Senator 9 about the public defender 

in California. I have some material here which I will turn 

over to you and your Committee and you can get additional copies 

from the American Bar Associationo But you asked about civil 

service. In the brochure prepared by Edward T., Mancuso 9 

who is the present public def ender in Los Angeles County -

it is called nThe Public Defender System in the State of 

California11 
- it states: 1 'The public defender is appointed by 

the board of supervisors on the basis of competitive examinationso 

Deputy public def enders and all other personnel are appointed 

by the public defender and all are covered by civil service 

provisions. '.u 

This goes into a county and muni~ipality step=by=step 

breakdown with population
9 

investigators
9 

salary ranges and 

everything else., I think it might be helpfuL 

I think too in looking at these statistics 1 the salary 

schedules for 1961-62 - from all that has been said today, and 

Senator Lynch brought up the case which hasn't been mentioned 

so far today, the Russo Case 9 it would seem quite clear 

that the question is not whether counsel has got to be provided 

when the phase of questioning goes from investigatory to 

accusatoryo I would think the Russo Case makes that absolute­

ly clear as I think Escobedo did itself., The question of 

the Russo Case is whether it is going to be applied retroactivelyo 
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We are going to have to start applying Escobedo here and 

now or there is going to be another massive wave of reversalso 

That is another point in saving moneyo I think the 

State of New Jersey is going to save a lot of money if it 

starts doing something now with an adequate systemo You 

are going to be retrying these defendants and it won't be 

State v Johnson; it will be 11Here comes Joe again/' and 

uHere's Harry:t and you are going to need a monorail system 

to get these defendants back and forth to courtrooms and 

appellate procedureso 

There was discussion of the New York statute which 

was passed 9 which has a modified systemo Actually it is 

somewhat similar to what the Federal government 9 the Congress 

and the Senate 9 finally enactedo It is sort of a three-part 

bill and it provides a minimum compensation of $10 an hour 

for out~of~court time; $15 9 for in~court timeo The New York 

bill is a mandatory billo The counties have to provide one 

of these three systemo But I would like to point out that 

Governor Rockefeller in his memorandum filed with the bill 

in his approval specifically points out that the New.York State 

Legislature has already adequately increased the amount of 

money provided to the counties so that they would not be 

asked out of county taxes to pay the additional services 

of one of these different types of billso 

I think 9 as a number of other people have pointed out, 

the way of handling this problem now would be better facilitated 

by a defender type system·.. Camden County 
9 

of course 
9 

made it 

clear - it's a defender type systemo We didn 7 t say public or 
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private. We left that up to the political entities to make 

that decisiono I think Union County adopted the same 

resolution. What I read to you was adopted by Union County. 

I think too that it might be well to recall some of 

the words of Judge Madden, the chief judge of New Jerseyo In 

discussing this, he expressed to me his own opinion and that 

of other judges and other members of the UaSo Attorneys Office, 

that the present system that is now in operation in the federal 

courts in New Jersey and throughout the federal system is one 

of assigned counsel with payment of feeso It is their feeling 

that this is not going to stay that way. It is going to 

develop into a def ender system if for no other reason than the 

reason of cost. The type of investigation - it has been 

pointed out that you need trained investigatorso How do you 

hire them? When you hire them on an individual basis more time 

is spent on preparing these casesa Whereas, if it would be done 

like Los Angeles where they can handle it at $35 a case -

you couldn't beat a price like that 9 but they can only do it 

because they are set up on a large=scale basiso 

I had one other comment 9 which I thought had been 

covered, in California - but it is important that when you set 

up this sytem that it be not something held together by blue 

and mirrors~ You have to provide adequate salaries and adequate 

facilities. To provide less 9 I think, is going to end up 

costing the State of New Jersey more money and the taxpayers more 

money. 

I think it is a good idea too to try to keep it open­

ended so that if the federal system, when it does develop to 
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allow provisions for a defender type program 9 the State can 

go into it and help defray part of its costa In that regard, 

I think too when we are talking about a county=wide system = 

I wonder whether this isn't the type of area you can approach 

in a novel way and not require each county to do ito Isnvt it 

sensible for perhaps Cape May or Atlantic County or possibly 

even adjoining Salem County to have one set of public def enders 

and perhaps have six or nine or ten offices throughout the 

State 9 the heavy areas 9 where you could have one office com= 

plete in itself? Do we really need to have 21 different county 

setups with all the money that is involved and the repetitious 

overhead and secretaries and everything else? Isnrt it much 

more sensible to build up a skilled 9 competent group under 

public service who could handle it at a limited number of 

locations rather than do it on a county=wide basis? 

I think too that as part of your tremendous deliber= 

ations and work that you have = I think it would be well to 

bear in mind that these cases so far have come down at 

criminal level from the Supreme Court on the Sixth Amendment -

eve.ryone to have, the assistance of counsel., But the Fe.deral 

Government has gone off on another area on this in the Office 

of Economic Opportunitya There are going to be legal services 

on the civil side of a large natureo They are going to start 

these programs now under a 90:..,10 .and maybe. 50=500 Eaybe the 

pressure will be on Congress to keep up the appropriations 0 

Maybe it will run out in two years" But in any event) it would 

seem to me that if we had a criminal setup that was up=ended 

enough so it could take advantage of this federal money and 
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the civil side, it would make a more logical way of handling 

the entire problema 

I will be glad to turn over to the Committee the copies 

of these various things and 9 if you wish to have more of them, 

you may. 

SENATOR STAMLER: We would appreciate ita While 

we are at it, Mr. Haeberle, you said in Los Angeles - Is that 

Los Angeles County or Los Angeles City? 

MR. HAEBERLE~ County. The county and the city are 

contiguous, I believe. 

SENATOR STAMLER: They are contiguousa I didn't know 

that. 

MR. fu\EBERLE: They keep expanding the county. 

SENATOR STAMLER: I assume the board of supervisors 

there is the equivalent of our board of freeholdersa 

MR. HAEBERLE: Yesa 

SENATOR STAMLER: Therefore, the appointment is made 

by way of an exam 9 as you put it 9 of the public defendero 

MRo HAEBERLE: Yeso 

SENATOR STAMLER~ He then picks his staff o 

MR. HAEBERLE~ Yesa In other words, an exam is given 

to those eligible for top appointment of public defender, based 

on these competitive scoresa Then the board of supervisors 

makes a selectiona 

SENATOR STAMLER: Do you recommend this system? 

MR. HAEBERLE: My personal feeling is - I would rather 

see more of a system developed along private appointing lines, 

whether it be like, say 9 make it automatically the assignment 
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judge, the president of the Bar Association involved, some 

other individuals of that stature9 rather than make it a 

political connotationa I think that either system certainly 

is one million per cent better than the no system we have today. 

SENATOR STAMLER: Well 9 you think 9 therefore 9 that if -the 

public defender system is put under 9 as you put it
9 

civil 

service 9 the prosecutorsv offices around the State can operate 

without civil service? 

MR" HA.EBERLE: Yes" I wouldnvt see any requirement to 

reconstitute the prosecutor's officeo It has been a system
9 

as the gentleman said about Trenton being a million light 

years away in taxes 9 I think he feels that they are either 

stuck with it or they have it and they like it and it has been 

there so long they wouldn 1 t want to change ito 

SENATOR STAMLER~ You wouldn 1 t want to change that? 

MRo HA.EBERLE: No" I am happy not to have to advise 

or recommend anything to do with prosecutiona 

SENATOR STAMLER~ Any questions? [No questions.] 

Thank you very much 9 Mr" Haebe.rle 9 and thanks for 

waiting so longo 

MRe HA.EBERLE: There is one other thing 9 I will 

give you a copy of the second tentative. draft of the Uniform 

Law Commissioners 9 which was me.ntione.d 
9 

which covers a model 

Defense of Needy Persons Act and also goes into some of those 

questions about 11What is a needy person?1
f and also covers 

possible recruitmento 

SENATOR STAMLER: Thank you very much 0 

1'1R o HAEBERLE: You 1 re welcome" 
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~1Ro COHEN: Frank Bright of Sussex Countyo 

FRANK B R I G H T: I am the president of the Sussex 

County Bar Associationo I don't want to take your time
9 

Senators, with reiterating what a number of other people have 

said here todayo However, I would like to point out that in 

a rural county, the assigned counsel system just does not 

work. 

We have approximately 43 lawyers in the countyo Of 

those, 22 are ineligible at the present time for assignment 

by reason of the fact that they are associated with magistrates. 

They are a prosecutor and an assistant prosecutor. There 

are people who are too old to try cases who wouldn't accept 

a trial under any circumstances because of physical conditions 

and as a result, the rotation of assignments becomes a matter 

that is impossible to handle on any logical basiso To illustrate 

that, I would point out that there are eight lawyers in my 

office~ Last year a man in my office was assigned to repre-

sent a defendanto· No one else in our office could represent 

the co-defendant who was charged because he and the co~ 

defendant were taking a different position so far as what 

happened at the timeo This immediately eliminates eight 

more people who are eligible normally for assignment. 

Under those circumstances, you can see that it is 

impossible to administer an assigned counsel systemo For 

that reason, our Bar Association feels that a public defender 

should be appointed by whatever agency you gentlemen decideo 

I would like to second Mro Haeberle's suggestion that 
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it might be wise to consider some regional setup in some 

rural areas because it would not be necessary to have a full­

time defender in Sussex Countyo However 9 there were 67 

assignments last year in Sussex County 9 of which I received 

4a When you take into consideration the small number of 

lawyers who are available to handle these assignments 9 it is 

apparent that some of us are going to get quite a few of 

them. 

To cite a horrible example of having an attorney 

appointed who was not capable of representing a criminal 

defendant, I would like to call one case to your attention 

in which a man I know who happens to live in a rural county, 

not in Sussex, was on the Bar Association listo Hers a 

member of the Bar Association., Hers a member of the Bar of 

the State of New Jersey., He is a man about 55 years old., 

He is a very capable. lawyer 
9 

but he has always practiced 

be.fore the Interstate Commerce Commissiono Now he was as= 

signed to represent a defendant in Morris County and it was 

the first day he had been in a courtroom in 22 years, the 

day he went in to represent this defendant., Now it is 

obvious when you get into these rural areas 9 if you are going 

to use a rotation system 9 that people are going to be appointed 

who are not capablea There are not so many trial lawyers in 

those countiesa There are many more lawyers doing entirely 

real estate 9 that type of thing 9 so that they donvt have 

occasion to come into court., An assigned counsel system just 

will not work in a county like Sussex Countyo 

SENATOR STAMLER: In other words 
9 

~-Jr., Bright 
9 

you 
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get appointed about four times a year? 

MR. BRIGHT: Yes. 

SENATOR STAMLER: Is that the average for lawyers 

in your county? 

MR. BRIGHT: I donrt think they all average that 

many. I think the judge tends to appoint people whom he 

feels have had trial experience more often than he does the 

others. 

SENATOR STAMLER: Do you exclude the Character and 

Fitness Committee too? 

MR. BRIGHT: No, we donrt, Senator. I am a member of 

the Character and Fitness Committee and I havenrt been 

excluded and I was on the Ethics Committee and I wasnrt ex­

cluded .. 

SENATOR STAMLER: Thank you very much and thanks for 

being so patient .. 

:MR. COHEN: Miss Barbara Morris, an Assistant Attorney 

of the UoSe Attorney's Office and a member of the New Jersey 

Bar .. 

BARB AR A M 0 RR I S: Mro Chairman and Senators 9 

the difficulty with speaking this late in the afternoon is 

I am sure that everything that one could think of has been 

said. 

I am now associate counsel with the NAACP. We have 

received some pointed requests for information with regard to 

the system presently available in New Jersey and some criticism 

of it. 

I belong to the Essex County Bar Association and I have 
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to admit ahead of time that I am not participating in the 

indigent cases now because a great number of my clients right 

now are already indigent and on that basis they have excused 

me 0 But I have participated in the program as a student and 

then subsequently 9 after I was admitted to the Bar 9 and I 

want to speak in favor of a State centralized defender system. 

I don't think that we need argue whether or not it is necessary 

at this pointo In the light of the law 9 it is no longer a 

social problem - it is necessary for the State to provide ito 

And I think in the long run one of the best points that I 

have heard made this afternoon 9 and it was on my own mind 1 

is that it will save the State of New Jersey a lot of money 

in the long run rather than to have a lot of convictions upset 

over a number of technical 9 but constitutional matterso 

I want to direct: your attention particularly to out­

lining some sort of a policy or delineation of indigencyo 

We have had a great deal of inquiries and a great deal of 

trouble from persons who although indigent 9 upon being able 

to produce 9 raise 9 borrow 9 steal 9 etc. bail1 were therefore no 

longer indigent so that the choice they had was one of remain­

ing in jail and having assigned counsel available or getting 

out of jail and then leaving the definition of an indigent 

and having to raise money for a lawyero 

I think that the assigned counsel system has very often 

been unfair both to the accused persons and to the lawyerso 

I know it from both endso V{hen you get a rotating system 

whereby names are just chosen as they come up alphabetically 

or however it may be 9 you have to deal with the. very real 
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question of which attorneys have been practicing criminal 

law for whatever length of time and ofte.n this has not been 

fair to the Bara Some members of the Bar who have been 

giving their good time have had to give up other matters to 

go attend to them and on the same basis accused persons 

have I know of my own knowledge re.ceived somewhat short shrift 

as far as their rights are concerneda 

I don 1 t think that any permissive program at this point 

can be countenanced in the light of the law and I think it is 

time the State of New Jersey get a centralized system,, I have 

no feeling as to whether it will be regional or county as 

long as it is a mandatory system whereby counsel will be 

assigned to indigentsa 

SENATOR STAMLER~ Finished? 

MISS MORRIS~ Finisheda 

SENATOR STAMLER~ Are you now associated with the 

NAACP as counsela 

MI SS MORH.IS :': I ama 

SENATOR STAMLER~ Do you supply legal services to 

indigent defendants now? 

MISS MORRIS~ Ye.s., By charter 9 we are supposed to 

be interested in those case.s wherein there is an aspect of 

racial discrimination 9 which 9 of course
9 

is a pretty broad 

basis~ It can deal with jury discrimination or a hostile 

area in which an accused is indicted 9 etca 

SENATOR STAMLER~ Well() if I were a membe.r of the NAACP 

and were not involved in a hostile area or in a question of 

discrimination~ but were an indigent defendant 9 could I come 
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to you? 

MISS MORRIS: Noo By charter we are to narrow our 

services to areas of racial discriminationo They are implicit 

in the matter itself o 

SENATOR STAMLER: Are you supported solely by private 

funds? 

MISS MORRIS: Yes 9 we areo 

SENATOR STAMLER: You were in the United States Attorney's 

Office? 

MISS MORRIS~ Yes 9 I waso 

SENATOR STAMLER: And do you believe - I asked one 

of the witnesses earlier this questiono Do you believe that 

an indigent defendant 9 being defended by a New Jersey public 

defender
9 

should defend him on a federal offense too where 

he is charged with a federal offense? 

MISS MORRIS: Now I think that you are going to get 

me caught between the federal system that they have already 

SENATOR STM<LER~ I am trying too 

~flSS MORRIS: I know and I am getting ready to get 

out of it tooo [Continuing] that they have delineated 

for federal crimes as opposed to state crimeso I thought we 

were here concerned with state crimesa 

SENATOR STAMLER: Well 9 we are~ But there is some 

suggestion made that a public defender in New Jersey shall 

represent an indigent defendant - period ~ no matter where 

he is chargedo 

MISS MORRIS:: I am sure that the Senate is more than 

equipped to handle the problema 

40 A 

You Are Viewing an Archived Report from the New Jersey State Library



SENATOR STAMLER:: But I just thought maybe you had 

some ideaa 

MISS MORRIS~ No
9 

not as far as -~ I think that you are 

going to be faced there with a matter of comityo There is a 

Federal system tha.t exists right now which may or may not be 

adequateo I know as far as remuneration for attorneys, it is 

considered inadequate by any number of people~ But I think the 

public defender system 9 as far as the State is concerned
9 

should 

be generally geared for State crimes to avoid any conflict 

with whatever Federal courts which are under another system of 

jurisprudence really 9 directed by the Federal systemo 

SENATOR STAlv'.ILER: Do you practice in Essex? 

~ITSS MORRIS: I practice in Essex and in New York where 

my office is,, 

SENATOR STAMLER: Did you hear Mro Murray this morning? 

:MI SS MORRIS: I wasn 1 t here this morning o 

SENATOR ST.Alv1LER: Mr" Murray testified this morning 

that 85 to 90 per cent of those persons charged with crimes 

in Essex County were upoor 
9 
ff in the poor group" Do you agree 

with that figure? Do you know? 

MISS MORRIS: I would think that the pattern for those 

charged with crimes would be the same in New Jersey as it is 

other places and we have found there are a greater number of 

both forces of the law and a number of social agencies between 

the people who are not poor and the law than there are the poor" 

See if I can clarify that by saying that if a person who has 

means or his family has some means gets involved in some 

of a crime
9 

he is less likely to come to grips with the 
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law at the same posture that the poor doeso There are very 

few forces defending the poor from being right up against the 

law., I mean
9 

you rarely find ~ and I don\'t say this to criticize 

the police forces at all - but you would rarely find in an upper­

middle class area 9 a blanket arrest problemo You would find 

it in a poor area., 

SENATOR STAMLER~ The Attorney General testified earlier 

that - I believe he said the New York bill = I am not too sure -

provided for public defense of all those except in traffic 

cases., Do you think that a public defender should also be. 

required to defend someone who was charged with a traffic 

violation 9 in which he can be deprived of his rights and be 

sent to jail? 

MISS MORRIS~ Of course. 
9 

he can., I think that the 

magnitude of the crime involved should be considered., You 

could have a vehicular homicide case growing out of a traffic 

case 9 which I think would have to be defended" You could have 

a traffic ticket = whether or not I overparked in a meter = 

which I do not think ne.eds to conce.rn the public defender" 

SENATOR STAMLER~ Senator Lynch? 

SENATOR 'LYNCH~ No questions,., 

SENATOR STAMLER~ Thank you very much 9 Miss Morriso 

MR. COHEN~ Raymond Brown 1 a me.mber of the New Jersey 

Bar; a member of the New Jersey State Board of Control; and 

President of the Jersey City Chapter of the NAACPO 

RAYMOND B R 0 W N~. 

Senator Lynch
9 

Mr., Cohen., 

this bewitched hour·" 

Good af~ernoon 9 Senator Stamler
7 

Thank you for letting me talk at 
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SENATOR STAJvfLER: I apologize o 

MR. BROWN: No, I apologize for burdening you at this 

time. 

I want to speak with particular reference to Assembly 

Bill 368 because I do believe that the speakers who preceded 

me have made so eloquent and forceful a case for the dire need 

for a broad-based system of providing justice in our courts 

that I believe that is beyond cavil. 

I happened to be counsel in the Russo Case so I thought 

I might open that gambit for youa I also happen1 to have been 

counsel in a few other cases that might be interesting to 

you in this area., And Peter :Murray, you might like to know, 

was on the other side of the Russo Casea So we have here 

speaking for the bill both horns of the dilemma., I believe 

Peter certainly is in favor as you have said - I didn't hear 

his testimony - of a broad-based, consistently-administered 

system which would provide for all the citizens of the State 

of New Jersey the same kind of defense as they certainly are 

accorded in the administration of justice. I think in this 

State we have a system of justice 9 a court system, a system of 

administration, which is e~emplarya It is one of which we 

must be very proud and you had a hand in developing it and I 

think you must agree., But I think that on the other side of 

the picture we do have this inconsistent, uneven attention 

to the rights of the defendant., 

I would agree, of course 9 with those who stated that 

the State really has no"alternative since the Escobedo, Massiah, 

Russo Cases and the others, and that something must be done. 
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The issue appare.ntly is how and what o 

I would first urge that in the instance of Federal charges 

that a citizen of the State is entitled to precisely the same 

kind of defense in a Federal case as he is in a county case., 

What difference does it make since he faces a very definite 

penalty? This too I think would apply to the question as 

to traffic tickets,, I think where the.re is no pe.nal ty which 

provides directly for incarceration 9 certainly a public defender 

should not be concerned with that kind of case because here 

again justice would be denied 9 nobody could handle this volume 

and nobody could possibly cope with it., Therefore it is an 

untenable. thing., 

But 368 intrigues me because. as a member of the Board 

of Control and as a member of the Ale.xander Commission that 

studied the structure of this famous umbrella of services 

which we provide in this State = our Department of Institutions 

and Agencies is unique,, There are many criticisms which may 9 

I think 9 be levelled at it with some cogency~ But most assuredly 

in this unbre.lla we have been able to provide services in 

our divisions of attention to the plight of those who have 

mental retardation 9 those suffering from mental diseases., 

Even the definitions have become important and this Department 

has been instrumental in defining and in allocating to the 

various diseasrnand the areas of misfortune the proper care" 

I can remember hearing a learned controversy as to 

whether or not 9 for example~ the division of the retarded should 

be supervised by a person who had educational abilities and 

training = whethe.r it should be. one who is in the field of 

44 A 

You Are Viewing an Archived Report from the New Jersey State Library



psychology or one in the field of psychiatryo All of these 

things within this great umbrella have been defined and 

set forth in an orderly manner without the competition of 

intra-departmental controversey. 

Now under this umbrella of services I say comes con­

sistently and very logically the business of providing this 

other service to those who are in needo And I would agree with 

Peter Murray, except that I think he understates the case
9 

that 

the vast majority of those who are charged are the truly indigent
1 

those who have no one to come to their aido I am particularly 

interested because a vast number of them are among minorities
9 

Porto Ricans and Negroes, as anyone who has been at sentencing 

day or heard the calendar know:>o There is a tremendous over-

plus of Negroes and Porto Ricans who come into the courtroom 

to be tried .. 

I would recommend to the Committee that if it has 

time 9 its staff consult Korn and Mccorkle, which is a book 

written by the present Commissioner of the Department of Insti­

tutions and Agencies, along with Mr. Korn, which in terms of 9 

I think, valid data points out that those who are without the 

protection of middle-class status or of political status 9 which 

Porto Ricans and Negroes definitely don't have as yet - that 

person is more likely to be arrested by the policen And I don't 

defend the police as Miss Morris did., I think they do thiso 

They are more likely to arrest a Negro and to take him in than 

they are the White person whom they think they can reason with 

and whom they can take home.. I am not going to attack the rationale 

of this.. I just say that I believe that it has been statistically 
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demonstrated that it is trueo Therefore, I believe that this 

is a service which comes under this tremendous umbrella which 

has been 9 I think 9 one of the proudest products of this State, 

this complete and consistent attention to the needs of every 

citizen in every county with an equal concern 9 except that 

the counties as the current practical unit of government - and 

I think that is what the counties have become in our State 

and across the Nation ~ are given local autonomy in our ADC 

program and all the other programso The freeholders and the 

others who represent the county are given a very important 

voiceo As a matter of fact
9 

the system couldnit operate 

without the county as a unit displaying its concern and wielding 

its influenceo 

But I feel that the bill as it stands = and I understand 

Mro Urbaniak thought it was impracticalo I have respect for 

him~ He is certainly a most capable professional and he is 

on the staff of the Attorney General 9 but certainly gives full 

time 9 I believe 9 to our Department in a manner which I certainly 

appreciate as a lay member of the Board of Control~ In fact 9 

we are all lay members of the Board of Control 9 except for 

the Commissioner who is our agento 

Now if one of the major concerns is to understand the 

nature of crime and its prevalance in a particular area at a 

particular time, certainly this institution which deals with 

the beginning and the end = the beginning in this sense
9 

that 

under the aegis of the Department of Institutions and Agencies 

comes supervision of all the welfare 9 the county welfare admin­

istrations o This is where much of the crime begins with those 
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who do not have, who are disadvantaged. I think this has 

been recognized nationallya I think there is not room for 

debate on this point. But this is the beginning 9 and then 

we have our Division of Correction which takes care of those 

who are incarcerateda Then, of course 9 even parole comes under 

the aegis of the Department, while probation is under that of 

the court. 

I understand that there has been some concern about a 

conflict of interesto I don 1 t see any conflict whatsoevere 

This bill provides for one of the most important functions, 

I think, of those who are concerned with the administration of 

justice and that is the business of the constant improvement of 

the system of justice, investigation into the causes~ We are 

building Yardville at a tremendous sum~ Certainly Senator Stamler 

and Senator Lynch are familiar with the money we are going to 

put into this institution which is going to try to determine 

why these young men between 17 and 24 9 contributing as they do 

to 50 per cent of the crime in the country
9 

do this and how we 

can prevent recidivism - how we can keep them from coming backo 

Well
9 

I say that justice is embodied in every one of 

these conceptso It is embodied in the cause of those who are 

deprived and therefore need welfareo It is embodied in those 

who are what we now call delinquent~retardeda This is a phrase 

used in the jargon of those who are concernedo Will you send him 

to New Lisbon or will you send him to Annandale? Is the cause 

of his anti-social act rooted in the fact that he is retarded? 

How can we divide the citizenswho need services and say a 

person is not as much the object of our concern when he stands 

47 A 

You Are Viewing an Archived Report from the New Jersey State Library



before the bar as when he suddenly winds up in one of our 

institutions like New Lisbon where we have disciplinary 

problems and every kind of problems in the world because 

have the most difficult people in the world, young people 

possibly handicapped physically or mentally? I should say 

11mentally. 11 We have no physically handicapped there as a 

part of selection. That is no criteria. 

I say that this bill, 368, is a progressive bill. 

It is a bill which is so far in advance of any of the think­

ing which I have seen reduced to writing in the United States 

that if the Senators can consider it and perhaps have hearings 

based more on the intimate concerns of i~ because I certainly 

can't go into them at this hour unless your questions indicate 

particular interest, that you will find that this bill is 

indicative of concern with the citizen in the complete sense. 

How does it make sense to have someone concerned with his 

representation before the court and the bar where perhaps he 

pleads guilty to an offense and then this particular Department 

has no more concern with him again until they are called in 

five years later to defend him again? Unfortunately the number 

of repeaters is so profound that this is actually what will 

happen. This group of skilled professionals will soon become 

aware of the fact that about ten per cent of their clientele 

will be steady customers and I suppose the tragedy is that the 

percentage would probably be even higher. 

The other thing which I find most helpful about it - and 

I am sure this would be incorporated in any bill - is the 

concept of training. Much has been said about the skill of those 
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members of the Bar who come in to defend those charged with 

crime. I would suggest, because by circumstance about fifty 

per cent of my practice is in this area - Ird love to have some 

estates. I hate to go to court in the morning too, but I don't 

have them. So I am in the pit almost every dayo And I can 

tell you this: When you go in there, you see an awful lot of 

fellows who shouldn't be there, who don't knowa If you mention 

the Gideon Case, they would think you were quoting the Bible 

because they just don't known Now I have had the unfortunate 

responsibility to handle some of the appellate work with respect 

to these cases. I am sure that you as members of the Bar would 

with me say, 11My God, if only he had read such and such a 

case - if he had picked up the Law Review that day, 1 ~ because I 

am afraid today if you donrt read the Law Journal for this 

week and read the New York Times for this morning 9 you don't 

know what you are doing in court in this field because it is 

changing. It has in the last ten years become the most exciting, 

the most interesting and the most volatile field in the law 

as far as I knowa It just has provoked the imagination and
9 

of course, controversy in the entire Bar from the American Bar 

Association down. You can get a debate on - what do you think 

of the trend of the law in criminal cases? - at any timeo 

The point that I would like to emphasize in closing is 

that if the entire Bar and if the bench is so concerned with this 

vital and changing section of the law 9 is it not as needed that 

we have a specialized section as we have with the Patent Lawyers 

Section and the Admiralty Section of the ABA? I know I wouldn't 

dare walk into an admiralty discussion and consider myself 
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competent at all. But I dare an admiralty lawyer to walk 

into this jungle of decisions and of attitudes and of concepts 

and come out alive. He will have a heart attack before the 

second week is passed because this is rough businesso I 

t~stify as a worker in the vineyardo If you haven't the bless­

ing of a constitution that can take abuse from client
9 

bench 

and prosecutor - and all of them 9 believe me, are not interested 

in justice, but are interested in winning in many cases - and 

I would say, yes, Senator Stamler 9 the prosecutors ought to be 

under State rule tooo It is kind of spotty, as you have found 

in your vast experience as I judge by the history of your being 

called onetime to supersede certain gentlemeno And if you 

weren't coming in under State aegis, I don't know who sent 

you ino But I think your own experie.nce indicates how badly 

we need it on the prosecutorrs side and certainly we need it 

on the defendantrs side in order that we have even-handed 

justice. This is what we wanto We donrt want one kind of 

justice in Hudson Countyo Senator Kelly left us a moment agoo 

We donrt want one kind of justice in Hudson County and another 

kind in Cape May and there have been some nasty rumorso Now 

I donrt hold with thiso I think in Hudson we try as wello The 

assignment judge and everybody else is alert to ito But it 

doesn't come out even somehowo 

For example, in Essex County which has done so much 

through the Junior Sections of the Bar~ Mro Maskaleris and 

others, Mro Peter Murray = and I could just go on naming them -

June Strelecki and the others ~ Essex County has just led in 

my opinion the State in its concern and its devoted attention 
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to this problem, long before the cases that we have all cited 

here f creed the State to say 
9 

11What are we going to do? Are we 

going to spend dollar after dollar on post-conviction relief?11 

Are we going to be embarrassed, as the State of New Jersey may 

be in the Russo Case
9 

where as you know the Chief Justice has 

taken a particular position? Are we going to go through this 

or are we going to have a system of professionals who are just 

as concerned in Ocean County as they are in Sussex? Are we 

going to have a system where people with your responsibility 

can call
9 

let's say, Institutions and Agencies hopefully, the 

administrator of this Department 9 and say 9 °What's going on 

here?11 You certainly do it in the Senate and in the House when 

something goes wrong up at one of our mental institutionso 

You know recently we have had a lot of ito But you pick up the 

telephone and call one guy and he'd better know or you want to 

know why he doesnrt,, 

I think experience has shown all of you that the Depart­

ment of Institutions and Agencies is a responsible agency 

and that the people are deeply concerned" 

My last pitch for this bill is this, Urbaniak and the 

rest be damned: I think that citizen participation in this 

State has been so unusual in that the Board of Control has real 

power~ It is not an advisory council" It is not a bunch of 

guys and ladies who come down and sit and listen to pretty talk, 

but it has real powero In the past, beginning historically 

with Dwight Morrow, who was one of the most distinguished citizens 

this State has ever had - has intervened on behalf of the oppressed 

and those kept in jail and has said 9 
11Poli tics aside 

9 
this thing 
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needs attention~1 

Now the Board of Control is composed of members who 

have eight-year terms. It is rumored that this was designed 

to prevent any Governor from destroying the Board because they run 

seriatim and therefore you can't get rid of a majority unless 

you are really industrious., But this group of citizens will 

sit there and say, 1 'This is where it stops., 11 

Now my objection to the Attorney General's supervision 

is that he is a politician., We happen to have an unusual man 

in General Sills., I think he is one of the rarest persons 

I have ever met., I admire him personally and in every way., 

But I say to you we might not have a Sills next time and he 

might say, 11Look, fellows, soft pedal that business (J 'ft You talk 

about a conflict of interest., It is not in Institutions and 

Agencies., This Department is concerned with those who need 

across the board., The Commissioner is.a man who is not a pro" 

He is not a lawyer necessarily and this one is not and I don't 

think we have ever had a lawyer., But I say the Attorney 

General's Office is subject to change and the kind of invidious 

approach which every citizen has to be concerned about in 

political difference" But the stable, continuing 9 citizen~ 

studded department in this State is Institutions and Agencies, 

which I consider one of the most useful areas of citizen, non­

salaried participation that any state has., And I think if you 

review the kind of people on that Board, perhaps with the exception 

of yours truly, you will find that th~y are really unusual folks 

who give the kind of time you couldnrt buy and the kind of 

attention that you just pray for" 

I can for 368~ 
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SENATOR STAMLER: 

questions? 

SENATOR LYNCH : 

a Public Defender system? 

Thank you., Are there any 

I take it you. are in favor of 

MRo BROWN:: You. might assume that, yes .. 

SENATOR STAMLER: When you. were designated as 

assigned counsel in that federal case, which I recall not 

too long ago? were you. then relieved of an assignment i.n 

Hudson County? 

MRo BROWN: No, sir .. 

and when I finished with Petanko 

an assigned case in Hudsono 

They adjourned the case 9 

I went back and tried 

SENATOR STAMLER: I was ju.st trying to get this 

question of cooperation between the federal system and the -

MRo BROWN:: I don't think there would be any 

conflict, Senator Sta.mler 7 because the same people wind up 

trying themo In the first place, you. wind up in the serious 

f edera.l cases with the certain and sure attempt on the pa.rt 

of the federal bar to a.void the kind of Texas debacle we had 

in that unf ortuna.te case where Mr 0 Be.l li and others came in 

and there were all kinds of problemso There, I think and 

I hope? we get select counsel as we do freque.ntly in murder 

cases and, incidentally, of course, we know that murder 

cases a.re the only ones in which the county freeholders vote 

payment for services in any of the counties, and some of us 

have gotten the highest fees ever giveno I think we got five 

thou.sand in one case, for a case that took five weeks. I 

53 A 

You Are Viewing an Archived Report from the New Jersey State Library



don't suppose that will ever be voted out again. But there 

in that area of assignment in the federal court of a certain 

type of case~ and in the county court of a. certain type of 

cases, I would suggest that occasionally there is an attempt 

to get the best men who can do it. Frequently, it is used, 

in my opinion - the county assignment to murder cases is 

a. kind of political a.ward. I must say that and I say that 

with great sorrow, but I have seen people get the assignments 

who just shouldn't have them and wouldn't get any other kind. 

But after a.11, you get a. fee when it's a.11 over, whether you 

plead or not, you. know, and there's not mu.ch strain in a. plea.. 

But in the federal system, I don't think there would be any 

conflict whatsoevera The sa.me people would do the job, and a.s 

in my case where there was an assignment waiting in Hudson 

when I got through with nine weeks in the federal court, 

then I went back to Hudson and tried one for two weeks by 

a.ssignmento 

I don't think there would be any conflict whatso­

ever and I assure you. that if you had these professional 

people they would be rendering services as citizens of the 

State whether it wa. s federal or county courts 0 

SENATOR STAMLER:: Taking your county professionally, 

about how many criminal lawyers a.re there in Hudson? 

MR. BROWN: That's an u.nf ortu.nate phrase. 

SENATOR STAMLER: How many lawyers are there 

who practice criminal law? 

MRO BROWN;: Wel 1, I wou. ld say that if you go 

a.bout the courts you. see about 25 fellows regularlyo Some 
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of them who a.re out standing like Abe Miller and Ma.u.r ice 

Krivit, and in the old days Bennett Robbins and some of 

the others who a.re really outstanding people, you see 

regularly 0 But I would say a.bout 25 members of our bar 

a.re regularly seen .. Usu.a.lly 7 of course, you know, you see 

them at plea.ding time; that is, the initial plea.ding. This 

is where on Fr ida.y morning you see pre tty mu.ch the guys who 

have more than five or six cases in their off ice and in the 

field. And this would not detract from those who come in 

and try who have not been trying cases in the criminal court. 

As a matter of fa.ct, I would like to state this 1 that I think 

our criminal bar can stand a tremendoti.s improvement o I think 

that the concept -

SENATOR STAMLER: You ought to change that tune o 

MRo BROWN: I said it before the Association -

the Prosecutors' Convention, and I repeat ito Those who try 

er iminal cases in this State need a tremendous education 

and a great deal more dedication before the criminal before 

the bar on the so=called charge gets his day in courto 

There is one thing that 7 s wrong. Frequently cases a.re run 

into the lawyer and frequently by the bondsmen a Now, this 

little game is deadly because the accused does not select 

cou.nse 10 He. is the re.corrunendation as the counse L And in 

the Russo case, one of the salient points is that when 

you are picked up and you are in custody, you need somebody 

to explain your rights; you need somebody to tell you. that 

you need not open your mouth; you nee-rt""~ then and you need 
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it there, because if you get it later it is mu.ch too late. 

But this is an area., the station house a.nd the ma.gistra.te 's 

court, as you know, r'm sure, which is a. little world a.11 its 

own, a.nd I have no hesitancy to sa.y that the ba.r has for· too 

long considered the men who a.re lawyers and operate in this 

area a.s people whom they ju.st assume a.re not cohcerned with 

it but they a.re going to have to be, because it is now a. 

highly-specialized field where you have to know your business, 

a.nd it doesn't matter whom you know, so fa.r a.s having the 

matter referred to you.. ·You ha.d better know your business 

or the case is going to bounce back, because nobody now can 

a.void the strictures which are put on for the first time, I 

think ~ the Constitution of the United States being realized 

in the sense of safeguards afforded individuals. 

I say that, yes, I think that this professional 

group should raise the level of the bar and its concern 

with criminal causes to that which they sa.y we accord to 

theme who are specialized in state matters, to those who a.re 

specialized in admiralty a.nd in some of our very skilled areas 

such a.s pa.tent law and that kind of thing. Now, it's terribly 

needed. I wish the criminal bar were a section which I 

could praise. I cannot, and I'm a. pa.rt of it, and I'll 

take the same criticism I'm delivering to others. 

SENATOR STAMLER: Mr. Brown, on behalf of the 

Committee, I want to thank y<DU very much for your frank 

and very important testimony. 

MR. BROWN: Well, tha.nk-ycro:-for letting me come. 
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MR. COHEN: There are two short statements to 

be ma.de into the record before calling on Mro Biunno of the 
·i' 

Essex County Bar. Passaic would like to rna.ke a. short state-

ment, and that statement will be ma.de by Mr. Valentine. 

HAROLD V A L E N T I N E: Sena.tor 

Sta.mler, Sena.tor Lynch, and Counsel Cohen, in view of the 

lateness, I am going to make a. brief statement and I might 

answer one or two points 0 It seems the Committee is interested 

in statistics o 

I am Chairman of the Passaic County Indigent Com-

mittee and we have been studying this matter, appointed by 

the President of the Passaic County Bar, Milton Wer):csman, 

who is present here today and, after investigation, one of 

our members, SamYucht, ma.de a proposal to the Paterson Task 

Force. I think Sena.tor Sta.mler has been up there and knows 

something a.bout the work going op.. 

I am going to leave this with your Committee and 

refer you to page 2, para.graph 4, in which you will find 

references ma.de to the indigent criminal problem in Passaic 

County. I will read into the record~ if you plea.se 7 some 

figures regarding caseloads which a.re very interesting. 

In the first eight months of 1964, 545 indigent 

criminal offenses were assigned to counsel in Passaic County, 

indicating a.bout 850 assigned cases for the ca.lenda.r year of 

1964. Of the total 2,000 cases referred to the Gra.nd Jury 

from the municipal courts in the county, over 57 per cent 

of them originated in the City of Paterson. Considering 

the concentration of poverty in :Paterson, it is estimated 
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that the proportion of assigned criminal cases originating 

in Paterson exceeds 57 per cent, or an estimated 65 or 75 

per cent of all assigned cases in the county. The great 

majority of these cases for crimes of an indictable nature, 

if tried, require at least two days in court. In a municipal 

court in the City of Paterson, the Committee might be 

interested to know that 214 matters were processed by one 

part-time Judge in the violation bureau in the year period 

ending August 1964.. I want to amend my figure ~ over 100,000 

matters were processed.. Of these, 9,241 involved traffic 

violations punishable by imprisonment or fine .. 

Now, the point is this, that in Passaic County 

it is interesting to know that the members of the bar - and 

I have been practicing for almost 18 years - are getting 

almost two cases a year, assigned cases.. My office alone, 

Albert Levy and myself, have handled in cnne year almost 

four assignments.. One was an appeal which we had to devote 

our almost entire office staff to handle. The amount of 

work that we devoted in this year would be estimated, based 

on billing of our regular clients ,at a.bout $3 ,OOO.. So in 

the past year, our firm of two lawyers have donated a great 

percentage of our income to assigned criminal matters. 

I just want to say, Sena.tor Stamler, that we in 

Passaic County are watching you and your Committee. We 

a.re proud of the work we are doing and we say get us relief on 

this, both in justice to the indigent criminal and in justice 

to the practicing members of the Bar of the State of New Jersey. 

SENATOR STAMLER: Thank you .. 
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MR. COHEN: Thank you o 

Steve Ma.ska.leris, one of the reporters that assisted 

Lee Silverstein. 

SENATOR STAMLER: You're not going to read that 

book, a.re you., Steve? 

S T E P H E N MA S KA L E R I S: Noa Thank 

you. very mu.ch, Phil, and Sena.torso It's good to be back. I 

remember being here several years ago when there were only 

six of us testifying before an Assembly Corrunittee on the same 

type of bilL I think you will remember that Philip Dean 

Cohen testified, as did you, and I know I dido I remember 

one of the things that I said a.t that time was that the 

indigent accused reaches into a. grab bag when he goes to get 

a. lawyer in ou.r assigned counsel systemo Today it's even 

worse than that 0 I think his chances of getting a. good 

lawyer by the assigned system a.re worse than those in trying 

to win the Irish sweepstakes or in trying to win the New 

Hampshire lottery, because he is just a.bout sure to end up 

with an expert in real estate law, a.s you. heard mentioned 

here before by many others, and perhaps one so good that he 

specializes only in riparian rights rather than criminal cases. 

And, as Mr .. Brown has testified, this practice of criminal law, 

as a practitioner in that field, today is so specialized that 

all of us who do this work must look into the New York Times 

or the Herald Tribune or the Law Journal every week to be 

familiar with current criminal developments .. 

I do not want to speak for a. long time, and in fa.ct, 
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while sitting here everything has just a.bout been said, 

but I think that you. sh ou.ld know that the committee that I 

am the co-reporter for, with Professor Alexander Brooks of 

the Rutgers Law School, and on which committee a.re Judge 

Alexander Waugh; Brendon Byrne, Prosecutor of Essex County; 

Philip Dean Cohen; Edward McConnell, the Administrative 

Director of the Courts of New Jersey; Thomas O'Neill; Judge 

Bertram Po low, and Bertram M. Sachs, have come up with this 

recommendation among others:: 

We recommend the assigned counsel system in its 

original form be replaced unequivoca.bly by another plan 

and that consideration be given to the adoption of the 

public defender plan, or a. mixed private-public defender 

plan a.long the lines of the Essex County Plan in substitution 

of this archaic plan .. 

I think you should know - Pete Murray gave this to 

me earlier - that New Jersey stands practically a.lone in 

this country, together with the states of Georgia., Kentucky, 

Louisiana., South Carolina., and parts of Pennsylvania, where 

we still have a. system of unpaid assigned counsel in non-

capital cases, and that is pretty tragic company to be in, 

especially since we've been trying for so many yea.rs, Sena.tor, 

to come a.cross with a. proper bill to protect the public. 

And that's what we a.re here for.. We want to protect the 

indigent, protect the public, and protect all of the citizens 

of this State. 

I think one thing cannot go unsaid. I think you 

remember Mr .. Fernicola., the County Goo.nsel of Essex, who said 
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that $125, 000 is to be spent this year on ca.pit al cases. Do 

you know that in Essex County there is a.n average of sixty 

capital cases a. year? And he multiplied that figure by forty 

to come up with the same figure that Mr. Murray came up with 

a.s to the number of indictments that a.re returned per year 

in Essex, of which ninety per cent, or a.bout twenty-two or 

twenty-three hundred of them a.re assigned.. Do you know that 

in a.11 of these other cases, if we multiplied the a.mount of 

money, $125,000, by forty, we would come out with a. five 

million dollar figure. And this is the way figures can be 

mis lea.ding. If it is fa.ct that it would take that much 

money to handle these other cases, then that money is being 

put up solely by the practicing lawyer - not by the public, 

not by anyone but those lawyers of the hundred or so who 

were here today and a.11 of the other 6,000 practicing 

lawyers in this State who a.re also vitally interested in 

this. They a.re the only ones being charged with the tab .. 

From their standpoint it is also unfair .. 

I say we need this sytem of legal ca.re, gentleman. 

I don't want to coin a phrase.. It's for a.n indigent defender; 

it's for the indigent; it's only for the poor; they must 

qualify. But legal ca.re is a.s necessary a.s Medicare on the 

federal leveL Why? Because incompetent counsel puts the 

breadwinner of a. family in jail, forcing that family to 

break up, forcing the family to go on welfare, forcing him 

to spend yea.rs and yea.rs in jail just because of incompetent 

counsel when a.11 of this could be a.voided by a. proper plan 

which you have in your hands. I th ink the answer s pea.ks for 
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itself. 

Now, in conclusion - somebody asked Senator Lynch 

whether or not Sena.tors should get assigned cases. My answer 

to that is yes. I think if you get a. three-week rape case, 

where you go in and try a case for three weeks, and you 

pre pa.re for three weeks before that, and you. get pa.id 

absolutely nothing and you can't attend to your responsi­

bilities and you can't attend to your own business a.s a. 

lawyer, and one of the best lawyers 1 know in the State, 

you might change your thinking just on a. personal basis 

a.bout how bad this system is o Those thre.e-week rape cases 

can ruin a. lawyer. 

SENATOR LYNCH : 

MR. MASKALERIS~ 

SENATOR STAMLER:: 

MR. MASKALERIS: 

I get them., 

Do you? 

Three week rape cases? 

A three-week rape trial with 

maybe four or five defendants and four or five assigned 

lawyers and the like 0 

I will be very happy to refer to the book a.gain 

that has been referred to -D~fense of the Poor, the National 

Report ~ Lee Silverstein being the author, in which our 

State report is mentioned., This is a. Special American Bar 

Association Committee on the Defense of the Indigent Accused, 

of which I am the co~reporter and on which we a.11 worked so 

ha.rd to come up with this Report. 

Thank you .. 

SENATOR STAMLER:: Thank you very much, Steve. 

And thank you for waiting. You were very patient. 
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MR. COHEN: Our next speaker ha.s been very 

patient. He ha.s a. vital message to deliver.. Mr .. Vincent 

P. Biunnoo 

VINCENT B I U N N 0: I would like 

first to direct the Committee's attention to a. statement 

which wa.s delivered to it this morning. Retired Justice 

William A. Wa.chenfeld ha.d hoped to be a.ble to come down but 

could not ma.ke it.. He sent a. statement which he asked to 

be included in the recordo 

MRo COHEN: It will be included.. [See pa.ge 72 A] 

SENATOR STAMLER: Is the statement for the firm 

or for the Justice? 

MR .. BIUNNO: For himself a As you. know, he ha.s 

ha.d some more tha.n forty yea.rs' experience in the Prosecu­

tor's Office a.nd on the bench a.nd a.s a. practitioner .. 

Second, I would like to a.sk leave of the Committee, 

if I ma.y, for a. number of witness who could not come today 

to submit statements within a. rea.sona.ble period of, say, a 

week or two .. 

SENATOR STAMLER: You ha.ve it o 

MRo BIUNNO:: For the rest, most of wha.t needs to 

be sa.id ha.s been sa.id and I will try to limit myself to a 

few points which I believe need emphasis.. First., on the 

matter of where a statewide organization, if one is estab­

lished, should be placed 0 As you. know, th is is the result 

of a. technical requirement of the State Constitution tha.t 

every such agency mu.st be within one -of -the principal 
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departments. If we exclude, as has been suggested by some, 

Law and Public Safety and Institutions and Agencies, we can't 

put it in Treasury, we can't put it in Health; it certainly 

doesn't belong in Civil Service or Public Utilities or 

Highways or Agriculture or Conservation, Banking and 

Insurance, Education, Labor, or Secretary of State. All 

we have left is the Department of Defense, which would fit 

in name only. I suggest that where it does belong is in 

the Department of Institutions and Agencies .. 

The problem of conflict that was mentioned this 

morning, I don't th ink is a real one.. To appreciate what 

is me.ant here, it is necessary to keep in mind a.ny operation 

of this kind will involve a division between administrative 

functions and field operationso Now, naturally the work at 

trial will have to be handled from the standpoint of sheer 

housekeeping out of conveniently located offices. In the 

large counties with a heavy work load' there is no doubt 

there will be separate off ices under such a system in the 

separate counties.. In the srna.ller counties, as has been 

pointed out, there simply is not the number of men available 

in that local profession and it would seem to me to make sense 

there to have a regional off ice. But none of this has any­

thing to do with the administrative operation, questions of 

basic research 0 

When Miss Strelecki was administrator of the 

Essex County plan she began a very useful handbook for the 

trial attorneys in the pool. That has been continued by 

Mr .. Murray. Th is gives them what they--aeed to have day in 
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and day out~ for the run-of-the-mill case. As might be 

imagined, something like a dozen or eighteen types of 

offenses take ca.re of 90 per cent of the volu.meo You. don't 

need to research these points over and over a.gain if the key 

statutes and the key cases have been carefully analyzed 

and noted. Now, once a. handbook like this is done for 

Essex County, it is obviously just a.s good for any other 

county in the State and you don't need to repeat this kind 

of basic working tool either on a county basis or a 

regional basis. 

On the question of whether a system to be adopted 

should be designed to serve both state and federal courts, 

I would say the answer is probably yes 0 In the first place, 

you. are talking a.bout a single group of men forming t:he pro~ 

fess ion.. In the second place., the. type of offense which 

involves the indigent in the federal courts is very mu.ch 

like the type of offense that involves the indigent in the 

state courts. The large. volume is in auto theft but it 

happens to cross the state line and narcotics. You. don't get 

income tax cases for indigents. 

Now a third reason for saying that there should 

be a single opera.ting system is this: A case is tried in 

a. state court and goes up on appeal with a.n adverse result .. 

The next ste.p is habeas corpu.s proceedings in the federal 

court e Should a. new attorney now take on the ch mre of 

familiarizing himself with that entire record, or would it 

make more sense to have the same man who already knows the 

record. in the ca.se. to take on the federal proceedings? This 
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kind of question I think is a practical day-to-day type 

of problem that will tend to answer that question. 

The suggestion that there be a statewide system 

does not by any means involve the concept that the pro­

fess ion itself will no longer be involved. A very dramatic 

example is furnished by the very recent history out in 

Watts, California - in Los Angeles. Los Angeles County, as 

we know, has had a public defender system for many yea.rs, 

but what happened in Watts has resulted in more than four 

thou.sand arrests and even the public defenders couldn't 

handle it, and it became necessary for the local bar 

association to pitch in, and they have, with the help, 

however, the guidance, the technical su.pervis ion, of the 

trained staff to make that chore a lot less onerous than 

it might have been, and the report is that they are now 

handling three hundred arraignments a day. I shutter at 

the thought of how long the trials will take. 

I would not place too mu.ch reliance on the 

estimate of average cost in California of $35.00 a case. 

I don't know what they call a case. Is it a case when a 

man is represented at the municipal court level, and is it 

another case when the same. man appears at trial in the trial 

court? I don't knowo What they have obviously done is to 

take a total cost and divide it by a number, which is called 

"number of cases," but I don't know how they got the number 

of cases, and I think this would be quite significant. 

A reason to keep in mind for possibly favoring 

a mixed public-private system is that the Federal Criminal 
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Justice Act is geared to work with such a system but not 

with the public defender system. There are express pro-

visions in the act for handling federal matters through a 

legal aid· agency and, of course, a mixed private-pub lie 

system would be thato There is express provision in that 

same act for payment to the legal aid agency of what would 

otherwise be paid to aasigned counsel, so that the federal 

.system would pay its share, pay its wayo 

' There is another element that I do n-0t th ink has 

been given mu.ch emphasis and that is very mu.ch related to 

the matter of defining who is indi~en"Qo I think that the 

answer here lies in the concept that there is not a dividing 

line but rather a zone, and the concept of indigency should 

be thought of more in terms of can the defendant contribute 

something within his means to the fund which finances this 

operation to the extent that he reasonably can be expected 

to contribute something, even though it is far less than 

what it would cost to hire private counsel. Number 1, he 

should be obliged to do so, even if it is only tokeno 

This approach not only adds dignity but it helps to meet 

the difficult problem of defining who is indigent. 

Interesting enough, this is a. basic principle adhered to 

by the late Dro Schweitzer who insisted that anyone entering 

his hos pit a.l for medical ca.re had to ma.l<:e some payment that 

he could afford, even though it were only a.n egg or two 0 

Now, again, here the federal bill ties in very 

closely and provides in subsectiotf~.., that where the 
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. court finds that funds are available for payment from or 

on beha.lf of the defendant, the court ma.y authorize or 

direct tha.t such funds be paid, depending upon the system, 

to the appointed attorney or to the Lega.l Aid Agency. 

La.stly, I wou. ld like to join in the views 

expressed by Mr. Brown that a sound system will go far 

beyond merely providing a lawyer to represent the defendant. 

It mu.st be organized to pla.y a pa.rt in the entire system of 

criminal ju.st ice and even welfare, if it is not to be 

unduly wasteful. 

Thank you.. 

SENATOR STAMLER: I have but one question. Do 

you. think it possible that this public defender could be 

put under the control of the Director of the Courts? 

MR. BIUNNO: Well, you get the problem there -

wou.ldn' t it be an execu.t ive function?- and now you. get into 

the problem of having the wrong branch of government. 

SENATOR STAMLER: Well, the Department of 
-

Institutions a.nd Agencies is, I think, an executive 

function. 

MR. BIUNNO: Yes, executive, but if you. put it 

under an Administrative Director you would be in the 

Judicial Department. 

SENATOR STAMLER: Oh, I seeo In other words, 

you mean it mu.st be controlled within the Executive? 

MR. BIUNNO: Within the Executive, I think, is 

the case. It's a tempting su.ggestiOfi- but I don't think 

it's the answer. 
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Thank you very much. 

SENATOR STAMLER: Thank you. This hearing 

stands adjourned, and thank you for your patience. 

[A D J 0 U R N E D] 
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Statement of John C. Bullitt 
Director, N. J. Office of Econowic Opportunity 

Transmitted to the Senate Committee on 
a Public Defender System 

Senators Starnler, Ozzard, Stout and Deamer: 

I am very pleased to add a few words to the comments 

of the Attorney General. My concern over this question sterns frorn 

two sources: As an attorney myself I am personally interested in 

the traditional obligations of the Bar to provide counsel for the 

indigent criminal accused. As director of New Jersey's drive to 

eliminate poverty I am further concerned that the legal problems 

of the poor be resolved in a comprehensive and imaginative manner. 

This state has as much of a responsibility to defend 

the citizen accused of crime as to convict the criminal. Unless 

this responsibility is met we weaken the presumption of fairness 

upon which respect for law is based. We cannot allow any segment 

of our population to suffer under the illusion that law and its 

institutions favor one segment of society over another. 

A public defender system -- whatever its nature is an 

important step forward in meeting the legal needs and enforcing 

the legal rights of the poor. But it is only a step. Defense of 

the public is an outlook as well as a program. For instance, we 

are confronted with the problem that excellent legislation often 

goes unenforced due to inadequate staffing. Thus, there are 

three attorneys in the Consumer Frauds Division to service the 

needs of our 6,700,000 citizens. Over 2,000 Migrant Labor Camps 

must be inspected by only 13 investigators. Our Civil Rights 

Commission all too often must rely on the initiative of private 
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complaints. Our housing and health codes are notoriously under­

enforced. 

My point is that New Jersey must find the means to 

"defend" the poor -- and the public at large -- more thoroughly 

and efficiently out of court if we are to avoid continuing to 

defend them in court. I urge that this Committee consider the 

problem of the indigent defendant in context of the general 

problem of poverty -- not as one of its isolated incidents. The 

need for a public defender in part arises from causes we cannot 

combat. But it also stems from attitudes and circumstances that 

we can modify and improve by a broad and comprehensive attack on 

the frustrations of poverty. 

It seems to me that in the Governor's Committee on Poverty 

and the Law, under the able chairmanship of the Attorney General, 

we have an ideal vehicle for such a comprehensive approach. Its 

various subcommittees on the criminal process, administrative 

procedures, civil law, and statutory and common law review have 

already begun their work. My office is working closely with the 

Committee on developing ways and means of carrying out its objectives. 

I have urged all state community action organizations to work 

closely with local Bar and legal aid organizations in developing 

local legal service programs. 

With the development of an adequate public defender system 

through the joint efforts of all those present here today we will 

have taken a major step in giving New Jersey the means with which 

to assure justice to all its citizens. 

Thank you again for allowing me to share my thoughts 

with you. 
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WILLIAM A. WACHENFELD 
6 05 BROAD STREET 

NEWARK 2. NEW JERSEY 

Sentember 7, 1965. 

Hon. Phillip Dean Cohen 
Counsel to the Snecia.l Committee 
State House 
Trenton, l\'. J. 

Re: SR-3 (Indigent Accused) 

De1H ~fr. Cohen: 

I had honed to he able to attend the 
rmblic hearings of. Septemher ~, 1965, but find 
that I cannot be present. 

The sub j e ct o f the hear inf; i s o f Emch 
imnortance, however, that I felt I sho11lci submit 
some observations in writing, with the nermission 
of the Committee, that I believe will be helpful 
to it in its work. 

If there sho11ld be any rp:ieRtion ariRinu: 
in the minrl~ of a.ny member of the Committee on 
which it is felt that I might he of further 
aFPiRtRnce, please do not hesitate to send it on 
and I wi11 answer to the best of my ability. 

WAW a.h 

s i nc/i~Mfi£ ,l/FLl'IL..i"VIJC 

Wi 1 /i~m l{f, Wite 
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To the Honorable, thP Special Committee of 
the Senate of the State of New Jersey, 
constituted lmder STI-3 (19()5): 

Sentember 7, 1965. 

1'here iF'l nrohahly no subject of gre'1tPr importance 
under todFty'~ unsettlPd conditions than that with which your 
hParing is concP-rnPn -- the nroner renre~entation of the 
indigent defend~nt. 

I have 8een this problem for more than 40 years, 
from thP r::tanrinoint of a nrosec11tor, from the Rtandpoint of a 
jPn!!P, a.nrl nc;: n 1ruir-y·r..r nnn nrivnte ci.ti7.en. I hRVP alAo seen 
n'f' nrohlem zrow, not only in the nurnhC'r of cnse~ but also 
f·1 thPfr romnl'"' .. .:ity an~ burden. 

In t 110 cld nnyP, there wai=: rt ldnd of catch-a.Fi-catch 
r~rn FYFtcrr. When :) <1P fendant ~ame un before a judge to plead 
rrnr~ ~aid ho hR 11 nn fund F= to hi r~ A 1 a wyer, the j11dQ;e wo11 ld 
chll ori AomeonP i.n the courtroom to accept the respon8ibility 
of l-~ncn inu: the d~fense. AP the nnmber of c1u:rnA grew, this 
Qy~tPm harl to he diPcarnP~. Rack in 1945-1946, durin~ my last 
7P.~- AF= fi::pr"':- r>mnty nroFPc 11tor, there were 216 different 
rlPf·"':v:-~~nt~ ~ho w~re aRsigned cmmf:el on tha.t old basiR, and of 
t110~~ :-;J x0r~t tc trial. 

l'orlny, WP can exnect more thFtn l,)d1j in Es~ex County, 
~nrt1, 1"",1r thP. ~ 1'!'1f'~ior and Couni:.· courts. Under rPcent decisions 
in thri rPnPral ~onrtA it may well bP necessary to nroYide 
crrnnse 1 from thP t 1. mP of ar rPs t and in the muni ci pn.l courts as 
WP 11 . They hR ve 11 considerably larger ca.se loacl. 

ThR numher of ca~ns is enough of a problem, but what 
i~ AVPn mnre 1m~~rtant iP the ahsol11t~ neen to havP these oa•es 
l--ian1Hec1 hy lawyerR who are trained in the criminal law and in 
trial work, becam~e when the defense iFl not handled properly, 
a convicted defendant rnn.y have to be turned free on appeal. 

ThiR is the main reason why a rotation system of 
a.RS1$tnment, which was started in Essex County in 1946 and which 
waP enlarrrPrl tn tr.P. wl-iole State 1n 195U, Bimply cannot be used 
any more. 

It is not one of the purposes of providing counsel to 
heln the irnf lty go scot-free. Criminal juBtice tries to strike 
a halance between two different objectives: one, to convict, 
nuni.sh ann t'P.hahi.11.tate the p;uilty and thus deter othere; two, 
n~vP.r to convict the innocent. Thi8 effort can never be perfect, 
and civilized countries have al~ys felt that it is better to 
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fa.il to convict a guilty defendant here and there than to 
mistakf~nly convict the innocent. This is an acceptehlP balance 
only Ao long R-~ not too many of the gili 1 ty go free. 

r\ow, I hn.ve AtucHed fl a;reat many trial records in 
cr1m1nal caF'PFI, nnd t can tell you that it is a very difficult 
anrl nainful f'Xnerience for a jurlQ;e to come to the conclusion 
that there i ~n' t any ciou11t About the defendant's g11i 1 t, hut 
that he waR ~o ina.deq11atPl:Y renreAented that the trial was 
slmnly not a fair trtal. This meanR a reverAal of the 
conviction, no matter how rPlncta.ntly, and n di~rdssal of the 
charge or ft new trial, denending un the case.· 

When I say that thP rl~ fern::;e was inadequate, I do not 
hy any stretch of the ima~ination intend to imply a criticism 
of the many l:iw:n'rs ';rhn have R0rvPrl nnder th~ a.esi~nPd ey,;tem. 
On the contT'ary, tl1fl>' have hccn nPdicR.tec1 and devoted counsel, 
who have rlouhtJ PFZ8 qnpn t conR_irlerahle time trying to fami 1 iarize 
tlwmsPlVPS "·i th n 111 rhly tec1·mic;;il l~S{al Aubject tha.t they don't 
work with n rrli mn i 1 ~--. Y 011 no u 1 rl 11n VP. the f1 nest 1 :1wye r in such 
fi.clctP a8 wi 11~ ::lnn ·~Pt"tPF:, or tnP11r11ncA lRw, or tR.x la.w, or 
r P n l e s t R t P 1 R. w , o r n n y o th f' r n f th '' r.1 any 1 R r g P. f i e 1 d s that 
arP ~o comu1icated that n Jawyer haR to 11.ve with that alone 
to he flny goon. We havP hR.d ~11ch (rntt=atancHng lawyers, hut they 
:1m~t rlon' t And r.A.n' t knnw wh11t th0y ri118t know for criminal cases. 
Let TT'P nut i. t Rno t:hPr WAy: if A r·!r~fr~rnfa.nt C1l.n afforrt to hire 
11 i. EZ own 1 n ~;y P r , h A wo 11 1 <1 n ' -t h i -r P o n r? o f the A c m c n no mat t er how 
n l J t R t ri n rl i r. l! l1 P "'n R 1 n h i F: 11 ~11 f i P 1 rl ~ . Y o 11 i 11 A t < 1 o n ' t h i r e a 
T1lnmhPr -- 0\~n t.hP hP~t n111Mhf'r 1.n the worlct -- to fix 
n leak in the roof. 

ThPrP iFi anotheT' ~lP-mrnt in thP rtRRir.-ncd r.onnRel 
~yAtem w.-.i~h iR v0ry cHP.t11rh1ng, anti tlds invo1vPs:z caRes where 
the jury acnni tFi the rlefendP.nt hr·H~auee they feel sorry for him 
hi8 lawyr>r rlirl Pnr.h .a, terrihle .inh that they don't have it in 
thPir heartP to convict, evPn though they know he ts ~uilty 
AFZ Flin., Ann0l lrit0 i1 1 n[!f'Fl nor' t 8Pf"' the~f' r,a~f'FI hcrRHRP there is 

no annPnl fiom an rH~rplittnl, 1·11t 7.~10y hnar ah011t Rome of them. 

I T'Pmemher heari.1Hr ahont one f::ome lU or 15 years ago 
when an o 1 rl reR. 1 P ~ta te rx-ner t wa8 aR Ed gned to re present a 
rlefenoant charf!'ed with lrnrglary. The lawyer wns about 70 years 
old, anrt onr~ of the best nHm aronnrl on real estate titles. He 
had AT1ent hiP:. who]P life n.t thAt worl,. He went t0 the judge and 
hetr!!ed him to canrP1 the aRRir-nme:it, ('-xnJaining- that he knew 
nothing: about the criminal ln.1,·, and that it wouldn't be fair to 
the defendant. The trial judge reassured him, and told him that 
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... 

the prosecutor would help him a.nd that the judge would try 
to help in the courPP of trial. With considerable reluctance, 
this old lawyer trif~rl the caRe • .And everybody waA helpful. 
The judg;e wou l r1 in tPrrnnt A quf's ti on by the proeecntor and 
say: "Mr. X, do yon wish to ohject to that question?" 1nrl 
thP lawyer wonlrl say, "Ye A," and the objPction would be 
Emstained. At the close of the trial, when he summed l1p, 
he nroke eve-ry rule in the book. He told the jury that he 
waE' R~E'ignerl to the ca~e lmt knew nothing of crimimd law. He 
to1rl them he wa.s deenly ~rateful to the nrosecutor'e office 
becau~e they had been very kind, coonerative, and helpful. He 
exnreseed annreciation for the guidnnce of the trial judge in 
callin~ his attention to thin~R hP might have overlooked. And 
he told them thnt he hnd talkPrl Parnestly to the defendant and 
knPw thRt he waR innocent of the char~P. The jury came back 
with an a~<iuittal, and onr 0ld friPnd, ~Ir. X, had a 10007~ 
battin~ average a~ a crtmtn~l law exnert. 

Thi~ Rort of thing Antmcle entcrtainfnfl, b11t it is far 
from n :lokP.. I hAve no wa~~ of knowing whethP.r that defendant 
Wrl F1 g 1 Ji 1 t y o r no t , h u t I can t P. 1 1 yon that t n th a t ca~ e so c i e t y 
dirt not get a fair trial. 

If we h9<l a nrrfPct ~y~tem, evPry defendAnt would 
have thP hPnefit of a thorn112hly competent defense, and every 
gui 1 ty ml\n wouln he convicted while those who an~ innocent would 
be a. r q 11 i t t e rl • 

To have any hope of fq1proaching- tha.t perfection, this 
Commtttre mnst find a way for ma.king; snre that the indigent a.re 
nroperly renresentPd - that criminal trials arP fnir trtnls 
for both Rociety and for the drfPnrlant. We do not want the 
i.nnocPnt r,onvictecl and w0 do not want the guilty to go free. An 
effective R:VRtem for nroner re"!lre~entatinn iE= th~ bnst way to 
a'.)l)roach that Q'md. 

WILLIA~! A. WACHENFELD. 
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CAMPBELL & CAMPBELL 

COUNSELLORS AT LAW 

230 MAIN STREET 

MADISON, NEW .JERSEY 07940 

WILLIAM H.CAMF'BELL, .JR. 

WILLIAM H. CAM F>BELL. Ill 

AREA CODE 201 

FRONTIER 7-9393 

September 9, 1965 

New Jersey Senate Committee 
Public Defender System 
State House 
Trenton, New Jersey 

Attention: Secretary of Senate 

Gentlemen: 

I have just received notice that you will have a 
hearing on the Public Defender System. 

I enter my objection to the enactment of any law 
which will provide an attorney at public expense for 
a Public Defender. 

I have been a prosecutor of.._ New Jersey County, and 
from experience I know persons accused of crime receive 
fa~r treatment from the courts. 

Personally, I believe some corporal punishment of 
convicts would be a g~eater deterrent than parole or any 
other approach. Ji,., ... d- .)- ,, 'G~-v- , -.,. v\.-'1~, •J [t1-( rh.._c... l/V"1~·,,A_-

• I!, 1·-+-~I 1· t-T·_,--.:,._,. 

v1ry truly yours, . ,,,,.-) 

(··[/i {(ut>--i/ )lt~tvWfi 
William H. Campbell, Jr. 

A New Jersey Attorney since 1921 

WHC:vam 
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HON. NRLSON F. STAMLER, CHAIRMAN OF THE SPECIAL COMMITTEE 
~JBLIC DEFENDER SYSTEM, AND MEMBERS OF THE COMMITTEE 

HUDSON COUNTY BAR ASSOCIATION 

REPRESENTED BY HAROLD ,J. RUVOLDT, TRUSTEE> HUDS()N car~ny 
BAR ASSOCIATION. 

Hon. James r'. Beggans, President of the Hndson County 

ar Association, has directed me to appear be~cr~ this hearing 

f the Special Cerami ttee created by Senatf! He solution J\:o. _.J c;; 

9,'>S, for t•··~ purpcse ot' the studv cf the advisabili t;.' '.'•f 

.s~ablisn~e~t nf a public defender syst0m in the Counties or t~c 

T!te Hudson Cc.u:-2~ ·•· aar Association takes 

~: l,_-,;jQ memb-er~ :;.f ::h~ Bar of this Star:c·. haq def:lr:i.t~d',· c~s~.-'.'\bl·u;lw' 
ii 

1. 

/f>ystci;; 

!· 

~nd in :1··.; 1.~nt i 

~if tr:1.:i S~.c.tc, th(~ .:-1ud~~0n County iia.::' t•u·'· always acc<::ptcd willi"'1;,;ly 

1: 

~0Wn tl":.reu~1•·, the ye.3.rs .:'iSSiJ:;.me~1t!; to ';..il"Dtec·r :he rights Of ttle 

1; 

i:-Jiqcnt crL:;in1l ' 1 €~cndar:t::>, 

s21gnncnt~ 5 a~r~pt in capital ~ases, ~itho~: a~y t~ouaht cf 

ompPn~at10r for time, ~ffor¥ or ~xpenditur~~-
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It ist however, evident to <ill that time ha::s moved 

fonvard, and while the character of the members ::>f the Bar in 

se:- vi ;:c te; the l r Nat: ion to their Com..:nun it y .::ind t ~ t. beL: t·c llc.w-

men, wi 11 never change• the n,n w~rnE:'1t io.rward ir;. c.r imi nal proc€:du ces 

has established the fundamentc.l pr:incipitl th;;it "assistance of 

co'..lns~1:• mu<;t be ;->r~}v.ided for (!Verv accused indigr:nt~ This 

fi.indc.menta1 riqht and the blcssin~ of Libert/ !'las ma<.fo dc!m<irid~:, 

upon th~ leg:Esl professir_,n so dt~manding th~t i\.. i.~ JJppa::-ent tlzJt 

become a part of wel1-f\~nc.:: ic..ir.i.ng -3.nd bud9f~ted 90\rernGient. 

Gov.f'rnment mu !.>t pr(wide fc::;.r: legal represent a tiC"n f ,, r the i.n.Jigc~nt 

criminal defendants. 

The con<:-1t·Hu.tior• of.' tlw united St:\tes and the e12uncir.l~ed 

ruling of our rJnited States Supreme Court has established clearly 

J,and distinctly that assisl:ance of c0unsel M!.151: be- provided .fr.n: 
1: 
!I 
:1 

ltheo indigent accused. No longer can the crutch of assign,_~rl counse-1 
I 

be u~li.zed by our State and County governments . Thi i; is another 

.:::hallen9e of the 11Sixties 1
' and must he acceptE·d and fulf_:_.1..lcd by 

the governing bodies of our State and County governments. 

A rec.1 study and analysis of thee ver-increasing number 

o:f assi9nment o:f counsel for the 1.ndigent criminal defendants shows 
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v th(' rne111h~rs o: thf.• Rar, if: unfair to 1he membt">t°'.:: of 1:h".? legal 

1. ·~ , "·1rJ.:· :-- lt. n·it 

1 ndi <)Pn t ih .:11...:('><J. 

~ 1-. '. ;, •• ':-:-

~ppe<ll s n.nd po.-,t ·~·.1n•Ji.::t ie;n r.PJ i.cf, ;.,nc ,_r.-.:c ·_:, .... e' 

~·•·· •onL·,a a ;•;.n,"cF., -~.,.-.~fr.··· <'.·ost th At .. odd .. 

11 
i' 
~ r '...' ·~ ~ f'- (. :_:' C ~: I :: h . .;:. ;") t '.·: {° .., ; ': l ~ "j l ~~ :") ,. 
!1 

i 

~>UbL.:: ·];e>fcnder :;y•:;t'":'r1 1.n th.0 Conn'!:i.:?g C•f thi 0-; 3+.")tro 

" 
~i·.1e 
1J 
11 

'i 
p-1hEc 

I 
I 

:i 
}Jopticr: a. 

VJl 11 

thr.-v· .1h.··:1t ~ !· 

·, .~·q·, 

.' () 
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lh!f<~r.d::-,::r ::;vstcm bcin0 established throughout th•:. Counties of the 

State of Nt>w • .Ter say. 
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