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STATE OF NEW JERSEY
DEPARTMENT OF ALCOHOLIC BEVERAGE CONTROL
744 Broad Stfeet, - Newark, N. J.
BULLETIN NUMBER 58 | Decenber 19, 1934

MUNICIPAL ORDINANCES - THE DIFFERENCE IN EFFECT BEWWEEN LN ORDINANCE
CLOSING LICENSED PREMIBES AT MIDNIGHT ON SATURDAY AND AN ORDINANCE

'OR REFERENDUM FORBIDDING SALE OF ALCOHOLIC BEVERAGES ON SUNDAYS

December 18, 1934
Mr. J. R. Kintner, Assistant Secretary,
New Jersey Licensed Beverage Association,
Camden, New Jersey. :

Dear Sir:

You state, 2nd my records confirm, that rcferenda in both
Hamilton and Lawrence OWﬂoﬂlJS, Mercer County, resulted in the pro-
hibition of the sale of alcoholic beverages in these Townships on
Sundays. You also advise thet in both instances the Townshlp author-
ities lmmediately notified retail licensces to close at midnight on
Saturday.

: Now you want to know whether certain licensees who pro-
vide for dancing and furnish floor shows upon theilr premises must
discontinue u;O dwn01ug and shows at midnight on Saturday or whe-
ther they may allow the shows and dancing to go on and the patrons
to consume, aft r midnight, the 2lcoholic beverages they had pur-

chased before midnight.

Although it does follow from the .negative vote that all
ales of alcoholic beverages on Sundays wmugt cease, it does not
nLCOSSlely follow therefrom that all lﬂconsad premises pust also

close. ’

However, there is nothing to prevent the Township Com-
mittees of Hamilton and L¢wrence from udOptinr regulations closing
concurr untly with tnu cessation of sales of a2lcoholic chu”ﬂbCS at
midnight on Saturday, c ,urtmiﬂ or all of their licensees! premises
It is undoubtedly within the authority conferred by Section &7 of
the Act to regulate the conduct of licensed premiscs and also 1s a
valid exercise of their police power. ©Such regulations, blﬂlll”Ly
as with 21l other municipal rulcs, would have to be obeyed by all.

I have from the Township of Homiltorl » resolution passe
by the Township Committee on November 8, 1964 in which, zmong other
things, it is resolved "that cvery plage licensced to sell alcoholic
beverages within the Township of Hamilton, in the County of Mercer,
shall be closed to business during the hours herecinafter designoated
and no licensece, or his agent, shall sell or dispense any slcoholic
beverages during saild hours: Sunday ..... between Saturday midnight
and Sunduv m1dnlght "

I «#lso have from the Townghip of Lawrcnce 2 resolution
assced by the Townsnip Committec on June L0, 1934 in which, among
other things, 1t is resolved "That he rcaftvr the hours for the sale
of intoxicating liquors in the Township of Lawrence in the County
of Mercer shall be as followss From 6 a&. M. to 1 4. M. weekdays,
except Saturdays when the hours 2cre from 6 4. M. to £ A. He oeeen

) | New Jersey State Library
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no szles on Sundays except between midnight Saturday and
2 AJ. Sunday morning.m

Thus it zppears that in Hamilton Townshlo licensed
premises must be closed at midnight on Saturday, while in
Lawrenco Township, pursuant to thu ruforcnaum which super-
seded the above quoted regulation insofar as it is concerned

~with Sunday sales, 1t 1s reguired only ulat the sale of alco-
holic beverages cease at nidnight on Saturday.

Herewith 1s copy of ruling ncde in ro: The Township of
Hamilton, Bulletin 56, item 12, concerning the consumption of
alcoholic beverages after nlidnight Saturdays in coscs where
minicipalities have voted against Sund vy sales. . You will note
therein that it has no ~Dphcatlon in cases where, as in Ham-
ilton Township, licensed premisces must be closed at widnight
on Seturday. It will apply, howicver, in Lawrence Township
where the only requircment is that rho S“l of alcoholic bev=
crages cease at midnight on Saturdoys.

Very truly yours,

D. FREDERICK BURNETT,
Commissioner

2. REFERENDUM - PROCEDURE - FAILURB OF GOVERNING BODY TO ACT
' ON REFERENDUM
_Comxlsswoner Burnftt.

Dear Sir: Re: Southampton Township

o A petition with over 160 signatures of registered voters

was presented at the regular Township Committee neeting, ask-
. ing for a referendunm at the coming election for legalizing the
- Sunday sales of alcoholic beverages.

I have been' informed that the Township Cormittee at a

specilal meeting decided not to forward said petition to the

~ County Clerk, and not to ask for a referendun as petitioned
by more than twice the awmount of signatures required.

What are the rights of the taxpayers?

, Qctober &, 1934
Dear Sir: .

: When a proper petition for referendum is presented to-

~a 'governing body, its duty to proceed is clear. A pctjtion
apparently sufficient on its face may, however, fail to meet
the statutory requirements. While the Control iAct does not
indicate by any express language any authority in a governing
body to determine whether the petition meets the requirements
of the aAct, such authority must be inferred for it is incon-
ceivable that a petition which does not comply with the statute,
either in law or in fact, lnpases upon the governing body the
duty to act. See Bulletin #47, Item #9.
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petition because of 1ts alleged insufficlency, revicw Dy some
tribunal should be permitted. Such review must be by 2 pro-
ceeding in which tostimony can be tuoken with respect to the
gualifications of the signers of the petition, the validity
of the signatures attached thereto and the sufficiency of the
petition in general. The Control sct contains no provision
authorizing the Commissioner to conduct such a proceedlng.

The prononents of the petition, however, have an ade-
guate remedy in court to compel action by the governing body.
See Byer vs. Holland, 10 N.J.Misc. 1039 (Sup. Ct. 1938&), where
the court said:

"Whether, therefore, the netition is sufficilent
would seem to be reguired to be determinced by him in
the first instance. #%%¥ If he falls to act upon an
adeqguate petition after such determination, thce remedy
is in the court to compel action',.

In a proper proceeding, the Supreme Court will determine
the adequacy of the petition and wilil direct the governing
body, if the pctition 1g found adeguate, to forward 1t to the
county clerk for printing on the official ballct, oursuant to
the provisions of the Control Act.

Very truly yours,
D. FREDERICK BURNETT,
Commissioner
By
Nathan I,. Jacobs,
Chief Deputy Comnissioncr
~and Counsel

MUNICIPAL ORDINANCLES ~ REFERENDUM - INVALIDITY OF REFERENDUM
WITH RESPECT TO MATTERS NOT SPECIFIED BY STATUTE FOR SUBMIS-
ST T SION TO THE ELECTORATE

Decenmber 13, 1834
Mr. Chzrles 5. Ball,
Borough Clerk, :
Merchantville, New .Jersey.

Dear Sir:

Supplementing mine of November tenth:

Pursuant to the referenda subwitted to your clectorate
on November sixth it appears that the sule of alcoholic bever—
ages within the Borough of Merchantville is now germitted only
for cornsuaption off the licensced prerises ond that all sz2les on
Sundays are prohibited. There is, however, no provision in the
Alcoholic Beverage Control dct for referenda on any guestions
other than those expressly stated in Scetions 41, 4%, 43 and
44, Hence, the referendum with respect to the limitation of
hours hetween which sales may be nade, stonding alone, 1s not
binding. ©Said hours arc nade effective, however, by your
resolution of November 13, 1934 which, pursuant to Scction &7
of the Act, so cnacts.

e

s

I
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You 2rc correct in your conc1voion that the club licensec
held by the Merchontvilic CountrJ Club became vold and inoper-
ative on Deccenber 6, 1944, for the rcsulf of the referendum by
which sales for consumption on the licensed preuiscs were pro-
hibited is mandatory, and no exceptions may be nade.

In fairness to the Merchantville Country Club and also
to your other licensces which may be affected by the roferen-
da, I cordially suggest that cach be notificd of the results.

Rules goVﬁ“nlng refunds in these circunmstances glc'being
devised. They will be forwa fdéd imwediately upon thzir pro-
mulgation.

Very truly>yours,
D. FREDERICK BURNETT,
Coummnisgioner

DOCGR}D@P 18’ _l954 s

Charles c E
Elizabeth, N. J.

Dear lr. Wagner: Rcf'Union Townshin, Union County

uUDplLULﬂt“Hg mine of November b, 1934

You raiscd the question as to whether Standard or Day-
light Saving Tinc would control, during the period when the
latter was in effect, 1f a local regulotion fixing the hours
between which the sale of aleoholic beveragos wos to be per-
rmitted did not spe 01flczily state which time should govern,
You refer to Co rroll vs. The City of Bayonne, 99 N.J.L. 493
(E. & A. 192%) in which i%t was held that Wh@n, accoraing to
the provisions of the statutée, an old Board of‘COmu¢351oners
gave place to a new one at noon on M~y 15, 1923, "noon" meant
"noon® of Standard Time 28 provided by another statute bear-
ing on that subject (P. L. 1884, p. “/5) wnlch, in turn, pro-
vides "That the Standard Tine of the State of New Jer 'sey shall
be the time of the sgvcntwalfth meridian west from Greenwich,
and that the time naned in any of the statutes of this State
and in public proclamations, in the rules and orders of the
senate and gencral osse 1h1y, in the decrcees and orders of the
courts and in 2ll notices and advertisenents In any legal
proceediﬂcu, sholl be deemed and talen to be the stondard tinme
aforesaid.!? ' ' ‘

‘It should be noted that the Bonrd of CommlSS‘OT@PS, in
the casec above referred to, took office vursu.nt to the pro-
visions of a otutu e of this State.

I do not believe that the case sand stutute cbove recited
necessarily huve any vearing upon the prcesent question. Our
consideration is of the effect of Stondord or Daylight Saving
Time upon & municipal ordinance which, it appears, does not
fall within the scope of said c+dfutb. I an of the opinion
that the municipal ordinance or resolution, by which a nuni-
cipality has adopted the convention of Daylight Saving Time,
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will undoubtedly convert into Daylight Saving Time, when it

igs in effect, the hours prescribed IO“ wny particular purpose.
in other municipal resolutions or ordinances. COP“Lde“ed in
this light, the ruling of Bulletin 27, item & would not be
contrary to nor would any exception therefro have any confir-
motion in the case or the statute.

Very trulv yours,
D. F LF“IC BURNETT,
boru,sQJOPPr

MUNICIPAL ORDINANCES - BLUE LAW REFERENDUIl - REGULATORY POWERS
CONCERNING SUNDAY SALES AND CONDUCT OF LICENSEES ON SUNDAY

(Gloucester County) December 18, 1934

Mr. Harry F. Bach,
Clerk of Franklin Township,
ranklinville, N. dJ.

Dear Sir:
I have yours of November 1Zth.

It appecrs that a referendum held in your Township
at the primory election in 1933 resulted in the repeal of cer-
tain laws prohibiting amusements on Sundays. Now you raise the
guestion s to whether, subseguent to said referendum, your
Township Committee has the power to regulate or to prohibit
dancing on Sundays in places licensed for the sale of alcoholic
beverages.

A re Percndum repealing your so-called "blue laowsV
need not necessarily ke construcd 2s a mandate for ftotally un-
restricted znd uncontrolicd Sundays. The referendum expressed
the will of the electorate with respect to tho lows 2t guestion.

CIf represents an attitude, not ;egisl:tion, and does not pre-

clude the imposition of nroper reguictionswhen necessary in the

flnte“cqt oi UHbLlf order ond ﬂecorum°

-

Undoubtedly you are within your authority in limiting
the hours of Sunday snles from two p.m. on Sundsy until one a.m.
on Monday. Such 7 regulntion is recsonzble znd may properly be
based both on Section 37 of the Control ict, which ocmpowers
each municipality to regulate the hours of szle and the conduct
of bhusinesses Llicensed to sell nlceoholic bevercges at retnil,
and on your right to control said sales os ﬂoqiﬂﬂrca by your
inherent police povier.

Likevise, irrespective of the referendum obove re-
ferred to, I believe you are within your cuthority otherwise to
regulat on ouhduys even if anone zre imposed on weekdays, prem-—
isegs licensed for *the snie of cleoholic beverages. The author-
ity, as I have explained obove, is conferred by the Control act,
the exercise of which is indcocndent of, =nd separate and apart
from, the reforendum. Ilicnce, I seco no objoc*icn to your regu-
lating s2id music and dnnc1ng on banqﬂys and not on WO“KuQ]S,
for it is gencrally conceded that Sundtys, being o day set
apart and different fron others, mey be so distinguished.

If Sunday night dancing i1g to be permitted, I see no

reason why a license so to permit, in adaition to the license
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permitting the sale of alcoholic beverages, cannot be required
and a fee charged thercfor, provided there is nothing in muni-
cipal law so to prevent. -

Very truly yours,
D. FREDERICK BURNETT,
Comnigsioner

LICENSE FEES —~ INCREASE IN PLENARY RETAIL CONSUMPTION LICENSE
FEE HAS NO EFFECT ON SEASONAL RETAIL CONSUMPTION LICENSES THEN
: EXTANT

MUNICIPAL ORDINANCES - SUNDAY SALES - REGULATIONS

‘ December 18, 1934
Hon. Palmer M. Way,
Union Bank Building,
Wildwood, New Jersey.

My dear Judge Way:

Yours of October 29th raicses the guestion as to
whether, upon an increase in the plenary retail consumption
license fee effective July first, a seasonal licensce, whose
license was procured upon payment of a fee based upon the orig-
inal and lower plenary retail consumption license fee, is sub-
ject to an adaitional charge of the net difference between his
fee and the seasonal fee based unon the second and higher
plenary retail consumption license fee, both prorated from
July first to September 15th. It is true that if the plenary
retail consumption license fee were raised, effective July
first, that seasonal .licensees who procured .their licenses after
July first, would pay a higher rate per diem than would those
who procured their licenses before July first, However, this
does not constitute grounds for the impositicn of an additional
fee upon segasonal licenses already in.effect at the time of the
increase. Said licensee, with faith in his license, in all

probability has incurred expenditures or otherwise changed his

position and has acquircd a vested right in his license which
should not be disturbed by subscquent legislation. It follows
that the answer to the question is in the negative. Upon in-
creasing the plenary rctall consumption license fee, effective
at any time during the terms of scasonal licenses, no addi-
tional charge may be imposed upon seasonal licenses then extant.

I also have yours of November 8th.

I believe you are within your authority, as conferred
by Scction 27 of the Act, to regulate the conduct of 2ny busi-
ness licenscd by you for the retail sale of alcoholic beverages
and also conferred by the general police power which it is your
duty to execrcise in this respcct, in regulating Sunday sales in
municipalitics which have decilded the question in the affirma-
tive via referendum. It appezrs that such a result neced not
necessarily be construed as a mandate for unrestricted Sunday

cles; Section 44 of the Act which controls said referenda,
provides that if a majority of the legal voters shall vote "yes',
the sale of alcoholic beverages on Sundays "pursuant to the pro-
visions of this act™, shall continue in said municipality "as if
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no such election had been held", Thus your power to regulate,
as differentiated from your power to pwohlont Sunday sales,

is neither ¢nlarged nor q1m¢n15hed or in any other way changed
from what it was prior to the referendum. The propriety of a
regulation will now, as before, be measured by public oh01co
and necessity. :

The necessity of revising your Rules for Sunday

Sqlboj Section IV, sub. 1, &, 3 and 4, to permit sales by

plenary rotail GL%trlhutlop licensees,.af" concomitantly, for
consumyflon of f the licensed premises by plenary retall con-
sumption licensees, follows. If a refersndum upon Sunday sales
has been returned in the affirmative, your power to prohibit,
as differentiated from your power to “égnWate in this rfvpoct,
has heen abrogated. Hence, it would not be proper to deprive
one class of licensee of a privilege granted to all. By the
same token, any such referﬁnqlm will supcrsede the procedure
vou have set up for petitioning to permit Sunday sales and your
reservation cf discretion in the granting of said permission,

" Section III, sub. (b) and (i).

~3

Very truly yours,
D. FREDL%ZCK BURNETT
Commissioncr

PARTNERSHIP - NO NEW LTChESf NECESSARY UPON RETIREMENT OF

PARTNER - WHERE PARTNERS OPERATE TWO PLACES OF BUSINESS UNDER

TWO LICENSEE PARTNJ?SHIF MAY BE DISSOLVED AND LACH PARTNIR

MAY OPERATE UNDER SEPARATE LICHENSE PROVIDED LICENSES ARE PRO-
PERLY ENDORSED

Decenber 1, 1934
Clara Christensen,
Deputy Township Clerk,
Teaneck, HN. J.

Dear Maedams

I have your lﬁufpr of Novowber &€th, in which you
state that license #20 for premises locat d at #1452 Qucen Anne
Road, and liccnse #£1 for premises Jncnta 2t ,ip5o Queen Anne
Road, ; issued to Muller & Mckcqna a8 artners; the two
partners now wish to dissolve the paz tﬂ’f“ﬂll snd conduct the
places of busines ncﬁn\pgnntlJ and inguire whether one of
the partncers may operate under one of the licenses and the other
partner under the other lfcbusc. '

{fz
(,, fris

In Bulletin #19, Item #6, the Commissioncr ruled that
although a literal construction of section 23 of the Control
Act, which provides that licenscs are not transferable, might
rasult in the proh*biti01 of uﬂrva*ions under a partnership
license by the ““mhlﬁlﬂ partner after tiie rotirement of =«

artner, no such conclusion wxs contemplated by the Legislature

The issuing authority must pass upon tho qua lLLlCJth! of vach
member of = x\rtne“shlp applicant. When, thoerefore, o license

is issued to a partnership, presunsbly eocch wnember thercof is
qualified to obtaln a license and the retirement of 2 partner
should not »nrevent the remaining partner fronm continuing under
the partnership licensc without being required to pay another
license fce. ‘

Upon a parity of reasoning, vour incuiry must be
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answered in the aff irmative. The retirment of partner A
from the husin“su operated at #1452 Gueen Anne Road should
not prevent partner B, who 1s qualified to hold a license
1nd1v1duﬂl]y, 1roh continuing business under license #20,
without being reguircd to pay agnocther license fecy sinmilarly,
the retircment of partner B from the business operated at

#1358 Queen Annc Road should not orevent partner A, who is

likewise gqualified to hold a license 1nqnv¢du?¢4y, from con-
tinuing business unior license #21, without being required to
pay another license fee.

Ezch of the licenses should besr an cndorsement indi-
cating the retirenent of the nartner in the wanner set forth
in Bullotin #£0, Iten #7.

Very truly yours,

D. FREDERICK BURNETT,
Coruiizsioner

By: .
Nathan L. dJacobs,

Chief Deputy Comuissiovner
and Counsel

APPELLATE DECISIONS - DOHERTY VS. aATLANTIC CITY

MARY G. C. DOHERTY, )
Appellant
~-V8-~
ON APPLAL
BOARD CF COMMISSIONERS OF ) CONCLUSIONS
THE CITY OF ATLANTIC CITY,
: RCb;)nQent

e e mm emm sew e e wes e e e wme  wa mes

Albert C. Abbott, Esg., Attorney for Appellant
Anthony J. Siracusa, Esg., Attorney for Respondent

BY THE COMISSIONER:

Appellant cormplied with 2ll the formal requirements

pertaining to her application for & plenary retuil consumption
license. Her personal fitness and the suitebility of the prem-
ises sought to be licensed, aside from their location, are ad-
nitted. '

Resvondent contends that the anolication was properly
denied becausc the appellant's premises are located in a resi-
cential area 2and a large number of persons residing in the
vicinity objected to the jgsu“nc“ 2f the license. The proeomises
are located at the southwest corner of Atlantic Avenue and Towa
Avenue, Atlantic City. ntLantlc Avenue 1s admittedly one of the
nost important busiuvso streets in the city. 4 map introduced
in evidence discloses that nunerous storcs of all kinds ahound
thereon. Two ilcenaed places of business are locaged along
Atlantic Avenue within a half block of apnpellant's orenises.

The objectors reside on the side streets u'ldﬁuTO clearly resi-
dential in character. The ohjuctions arec rceeted not to anpel-
lant, but to the issuancce of any licenses the vicinity.

-

# nunlcﬁy»llty may properly rofuse to 1ssue 2 license
for premises located 1n a residential neighborhood. Vanozzi vs.
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Municinal Board of Alcoholic Beverage Control of Trenton,

Bullctin #35, Item #7. General objections to the lssuance

cf any licens2s, however, for prcﬂigpg located in a business

nﬁlghnvrhuUJ are without force. Sulliven vs. Township Com-
luLfU of the Tovmshin of Ocean, Bullctin 88, Item #14.

The e¢ntrance to apvellaent's oreudses is cater-
cornered facing partly on Atlantic Avenue and partly on the
residenticl sidestrect. The location of the premises is
governed by the entrance therete. So long as the premises
front, even in part, on a wcsuuermﬂ street, respondent will
not he dirccted to issue 2 license therefor. It apwe, ant
will, hoanurs alter the prooiscs so that the prenisces front
exclusively on Atlantic Avenue, there can be n: valid objec-
tion to her receiving & iicenseo.

(ot

Respondent also contends that the application was
properly denied because the premises sought to be licensed
are subject to a restrictive covenant against the sale of
alcohollce beverages. "The Commissioner has held, however,
that such ovlnunt are not properly the concern of the issu-
ing authoritics but are cognizable only by the courts. Gamble
vs. Boord of Commissiconers of the Borough of Avon-py-the-vea,
Bulletin #&5, Item #6.

The action of respondent is reversed on condition
lant alter the entrance to the premises sought to be
¢ that saild premises front exclusively on Atlantic

that appcl
licensed s
Avenue.,

D. FREDERICK BURNETT,
Dated: December 17, 1934 Commis s&qner

9. ‘ APPELLATE DECISIONS - MONTGOMERY VS. TEANECK

CHARLES R. MONTGOMERY, )
Appellant

ON APPEAL
AYOR AND COUNCIL OF T CONCLUSIONS
TOWNSHIP OF TEANECK (B

COUNTY) ,

S’

o
HE
L GEN

e

Responcdent

Chandless, Weller & Seclscr, Esgs., by Erncst Weller, Esq.,

. Attorneys for Appcllanu
Donald . Waesche, Esq., Attorney for Rospondent

BY THE COMMISOTIONER

This is an appeal from the denicl of an application
for = vlenary rvetall consumption licensc.

Resgpondent contends that the agplication was properly
denied by virtue of its policy not to issue licenscs for prem-
ises within H0O0 feet of oxis trnt licensad olaces A resolution

enunciating the municipal policy was ﬁ&hﬂued by ra svondent and
approved by the Commissicner oursuant toSection 37 of the Con-
trol Act,
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lOQ

hp“elludt filed his application on July 17, 1934.
The premises sought to be licensed zre ajproximately 75 feet
from an cxisting licensed place. Counsel for appeilant con-

tends, however, that the yrohlhltlon contalned in the municipal

resolution does not apply to appellant's nremises for reasons
he301ndftcr stated.

The porbjnont provision of* thv re Solutlon reads:

e % 3¢ no additional licenses shall ‘be granted above
such number as may have been granted and for which
fees have been pald on August ¥gt, 1934, and there-
after no new licenses shall be granted wntil the
‘total number of licenscs in effect have been reduced
to twenty, which number of licensecs shall not again
be exceecded. No such new licenses shall be granted
for any premiscs within five hundred feet of any
existing licensed prenises.® ‘ :

Counsel for appellant suggeststhat the phrase '"no
such new licenses" refers to the shrase "no new licensest
which is contained in the preceding scntence; that the phrase
"ne new licenses" does not include a licénse issued before or
pursuant to en application 4ccom99n1€u by the fee, filed be-
fore August 1, 197’, that since appellant's anplication,
accompanied by the fee, was filed before salid date, the pro-

" hibition docs not apply to his anplication,

Respondent contends that the true intent of the
solution was to cover =ll licenses ilssued for the first time
itbr the enactment of the resolution. Counsel for appellant
frnnkly concedes that his proposed interpretation would do
violence to rcspondentts actual policy.

The lariguage of the resolution may not, perhaps
be well chosen to express the intent aptiy hut PPS)Ondent;
interpretation, uv\orted by the words, J reasonable and has
peen unifermly apyllcd by respondent. I shall, therefore,

~construe it as 1t was actually intended.

The action of respondent is affirmed.

, D. FREDERICK BURNETT,
Dated: December 18, 1934 Commissioconer

APPELLATE DECISIONS - BISANTE VE. CAMDEN

PASQUALE BISANTE, :
v Appelliant ON REARGUMERNT
~V5= : ) OF APPEAL
' : ‘ CONCLUSIONS
CAMDEN MUNICIPAL BOsED OF ) '
ALCOHOLIC BEVERAGE CCNTROL,
ResgonaenL

Ethen P. Westcott, Esq., Attorney for Appellant
Lewis Liberman, Esq., Attorney for Respondent
BY THE COMMISSIONER:

4

After decisilon was announcced on the aprpeal filed in
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the above matter (sce Bulletin #37, Iten #6), appellant Juved
for reargument on the ground that thoe factual fllqlno that the
premises sought to be licensed are located in a residential
neighborhood, was erroneous. Appellant's application wag for
the period expiring June 30, 1934. The issue 1s therefore moot.
There is some question, however, whether the prior opinion
debars avpellant from receiving a license for the current perilod.
I order to disnsuse of. the issue with a minimunm of ﬁoiay and
expense, after r“eK“”rning the transcript of the prior hearing,
I granted the notion for reargument with lcave to appellant to
introduce further evidence as to the character of the nelghbor-
hood. Cf. Snyider vs. Middletown, Bulletin #5686, ITten #2.

In lieu of furthcer testimony, coung stisulated that
the record of Dicghan vs. Camden (unrc>occ d), which involved
the identical issue, be admitted in evidence.

hfter examining the additional testinmony and exhibits
I think the true conclusion is that aprpellant's premises are
not 1ocutcd in a residenticl neighborhcod. It is true that the
side streets are strictly residential, but the strecet and the
block on which the premisas sought to be licensed are located
are ocroperly classed as 2 business neighborhood. The evidence
shows and the cxhibits confirm that the srenises ars located in

a small business area consisting of a groun of sc-c2lled neigh-
borhood stores, sonc three or four blocks in length. The storoes,

which consist of groceries, butcher shops and the like, service
the immediate neighborhood. Included in this group of storcs

is one operated under a plenary retail consumpbion license. This
particular store, however, ig located in the Township of Penn-
sauken, which dirmediately adjoins the City of Camden,

This small business arca is entirely surrounded by
residences mnd & 1~rge maper of persons residing therein obse :t
to the issuance of 2any license for premises in the store colony.
They objected 1lso to the issuance of the license for the nren-
ises now licensad, but inasmuch as they were residents of Camden,
they were unaLln tJ persuade the issuing authority of Pennsauken
Townshin to deny the application.

The refusal te ilssue a license for premises located in
a residential neighborhood clearly iz prope?. Eﬂgn02¢i vs. Tren-
ton, Bulletin #35, Item #7. On the other hand, an issuing author-
ity is nut Justified ir retfusing to issuve a 1iccn~e for prenises
in an ordinary business neighborhou¢ gluh1j be ausc of objections
cto the issuance of any licenses for Lremisc lmbuudd in such
neighborhoed. Sullivan vs. Ocenr, Bullotin #38,T+e1 #14; Brighton
Hotel Coupany vs. Loder, Bulletin #41, Itw: i#8: Bunks va. LGl nt1p
City, Bulletin #45, Ttem #14; Sfﬁﬁﬂ@ﬁw Beverage Co. Inc. vs. Vu
Bulletin #47 Itew F12s Q;g;i vs. Trenten, | ulliujn 754, Iten prn

In the instont case the neighborhood is clearly busines:
and already contains one licensed »nlace. The fact that this
]lCLﬁoFd place is in an adjoining LUHlblpuliiy does not Jjustify
its exclusion frowm consideration in dete vblrln whether the neligh-
borhocod is in fact rcsidential. Cf. Skwars wanc ska vs. Trentor
Bulletin #57, Itew #7. Nor can it be gxcluabd from consideration
in determining whether the ncighborhood consists of only & few
neighboerheod stores, under which circumstances it may be that the
refusal to issue a license is proper. In considering the charac-
ter of the neighbornood it must be viewed in its entirety without
regard to artificial political divisions.
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The neighborhood here involved not only is devoted
almost exclusively to business purposes, but also includes a
place of business already licensed for the sale of alcoholic
beverages. In view thereof, respondent's action in refusing
to-issue a license to appellant simply because of cbjections
to the issuance of any licenses in this neighbornocod cannot
be sustained.

The action of respondent is reversed.
D. FREDERICK BURNETT,
Dated: December 18, 1934 Comnissicner
APPELLATE DECISIONS - 4.B.C.HOLDING COMPANY VS. NEWTON

A. B. C. HOLDING COMPANY, )
Anpellant:

~VE—- )
: : ON APPEBAL
TOWN COMMITTEE OF THE TOWN ) CONCLUSIONS
OF NEWTON (SUSSEX COUNTY), \
Resncndent

Dolan and Dolan, Esqs., By William A. Dolan, Esqg., Attorneys
for Appmellant
Lewis Van Blarcon, Esg., Attorney for Respondent

BY THE COMMISSIONER:

This is an appeal from the denial of an application
for a plenary consumption license.

Respondent contends that the application was properly
denied because a sufficient number of licenses had been issued
in the town and an additional license would be socially undesir-
able. No resolutiom limiting the numbver .of licenses has ever
been adopted.

The population of Newton is approximately fifty-four
hundred. ©Six plenary retail consumption licenses have been
issued therein. Appellant operates a hotel which furnishes
overnight accommodations for transients. This hotel was licensed
for the period expiring June 30, 1934. Due to financial diffi-
culties it did not file it application for renewal until after
the six licenses now outstanding were issued. . @ere is no sugges-
tion that appellant'!s conduct of its business under its prior
licensec was in anywise improper nor that the persons interested

in appellant corporation are not qualified.

There are now two other hotels operating in Newton,
whereas before prohibition there were approximately five. If
Appellant does not receive a license it will not be able to
operate its hotel.,

Hotels, as such, must be distinguished from ordinary
liquor stores. Hotels are vested with a quasi-public function.
They are charged with the duty of accepting all oroper persons
as guests and of furnishing them with accommodations so far ag
the capacity of the hotel permits. See Watkins vs. Cope, 84
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N.J.L. 143 (Sup. Ct. 1913); see also Re Corona, Bulletin #29,
Item #5. They discharge & public function. They are, there-
fore, not to be classed as ordinary drinking places. It is
not falr to discriminate a2gainst a hotel unless good cause
exists.

In the instant case, no numerical linitation of
licenses was ever adopted by respondent. In fact, none was
even under contemplation until after anpellant's application
was filed. In view of the public nature of appellant's hotel,
the interests of the community would be best served by the
issuance of a license to it.

The case of Sussex County Drug Co. vs. Newton, _
Bulletin #47, Iteuw #3 is not in point. There the application
was for a plenary retail distribution license, and the burden
of proving that public necessity or convenience dictated the
issuance of an additional license of that class was not sus-

tained,
The action of respondent is reversed.
‘ D. FREDERICK BURNETT,
Dated: December 18, 1934 Cormissioner

12. APPELLATE DECISIONS -~ UKRAINIAN PRESBYTERIAN CHURCE VS. NEWARK
ET AL

UKRAINTAN PRESBYTERIAN CHURCH,
' Appellant
-VS--
: : ON APPEAL
MUNICIPAL BOARD QF ALCOHOLIC ) CONCLUSTONS
BEVERAGE CONTROIL OF NEWARK AND '
UKRAINIAN LABOR BUSINESS CORP.,)
Respondents.

T T T T T o

Hodes & Hodes, Esgs., Attorneys for Anpellant .

Raymond Schroeder, Esq., Attorney for Respondeqt, Mun;01pal
Board of Alccholic Beverage Control of Newark

Simon I,. Fisch, Esq., Attorney for Respondent, Ukrainian Labor
Business Corporation

BY THE COMMIGSIONER:

This is an appeal from the action of respondent,
Municipal Board of Alcoholic Beverage Qontrol of Newark, in
issuing a plenary retail consumption license to respondent,
Ukrainian Labor Business Corporation, on the ground that the
licensed premiscs are within 200 feet of appellantts church.,

Section 76, P. L. 1933, C. 436, as ameqded by1P. L.
1934, C. 85, provides: ".....no license shall be isgued for the
sale of alcoholic beverages within two hundred (200) feet of
anv church or ..... SChool ..... provided, however, that the pro-
tection of this section may be waived at the ilssuance of the
license and at each rcnewal thereafter, by the duly authorized
governing body on authority of such church or school .....

"The prohibition containcd in this section shall
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not apply to the renewal of any license where no_such church or
school house was located within two hundred (200) feet of the
licensed premises asg aforesaid at the time of the issuance of
the license, nor to the issuance and/or renewal of any license

“where such premiscs have been heretofore licensed for the sale

of alcoholic beverages or intoxicating liquors, and such church
or school house was constructed and/or established during the
time said premises were operated under said previous license.”

Appellant is an incorporated church located at #49
Beacon Street, Newark. It has been located at that address since
1910. The licensed premises are located at #59 Bencon Street,
Newark, and are admittedly within £00 feet of the church. The
records of the City of Newark reveal that from the year 1908 to
the year 1913 (both inclusive) the vpremiscs at #59 Beacon Street,
Newark, were licensed as a saloon for the sale of alconolic bever-
ages. Thus the premises in question werc licensed for the sale
of alcoholic beverages at the time the church was established at
its present location.

Counsel for appellant argucs that the phrase "hereto-
fore licensed" contained in the quoted paragraph shculd be con-
strued to read "heretofore licensed under the Control Act" and
that the exemption cannot, therefore, be applied tc the present
licensce's premises even though they werce licensed before the
Control Act was passed and the church was established while the
premises were so licensed. It 1s a well settled rule of statu-
tory construction, however, that a statute whithis amended is
thereafter as to all acts subsequently dene, to be construed as
if the amendment had always been thcere. Farrel vs. State, 54
N.J.L. 421 (Sup. Ct. 1892§. In accordance with this rule, sec-
tion 76 of the Control Act must be deenmed to have been enacted
on December 6, 1933 in its prcsent form, including the phrase
"heretofore licensed"™. This phrase, therefore, refers to a
period prior to the enactment cf the Control Act. Accordingly,
the Commissioner has held that »nrcemises licensed for the sale
of alecoholic beverages before the Control Act was passed and at
the time the church or school was constructed and/or established,
come within the exemption above quoted. Berlangieri vs. Newark,
Bulletin #38, Item #16. Appellant's contention cannot, thercfore,
be sustained. '

The action of the Municipal Board of Alcoholic Bever-
age Control of the City of Newark is affiraed,

D. FREDERICK BURNETT,
Dateds December 18, 1934 Comnissioner

APPELLATE DECISIONS -~ SCHULTE V3. PERTH AMBOY

D. A. SCHULTE, INC., J

: Lppelliant ,
ON APPEAL
CONCLUSIONS

VS

)

BOARD OF COMMISSIONERS OF )

THE CITY OF PERTH AUBOY,
Respondent )

Messre. Osborne, Cornish & Scheck
' Attorneys for anpe

- £

John E. Toolan, Esq., Attorney f

BY THE COMMISSTONER:
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This ig an appeal from tho denial of an application
for a plenary retall distribution license for Qr@m1s 25 1o fated
at 120 Saith Street, Perth /‘mboy.

Respondent contends that the application was proper-
ly denied for the reason that there are an adequate number of
licensed places of business in the vicinity of appellantts
premises and an additionzl license would be socially undesirable.

Comprehensive and helpful briefs have been submitted
by each side so that the law and rulings have becen fully mar-
shalled. 7The real difficulty, however, is in applying the law
to the facts., ‘ ’

. Appellant's premises are located at a five-cornered
intersection, which admittedly is the "hub" of the business dis-
trict. A plenarv retall consumption license has becn issued to
one Spitzer for premises located ot ancther of thesc five cor-
ners, undcr whioh license, however, ONIJ a distribution business
is conducted. Respondent believes thoat not more than one of the
five corners should he occupied by o liguor store; that the gov-

‘erning body of the city had the right and was under the duty to
g

establish some rule concerning the locaticn of liquor stores at
this intersection.

Appellant Cllln% discrimination. ap)cllwat shows that

respondent has issued as many as six licoenscs in o single block
in a buginéss ncighborhood, as a basis for the arugment Th‘t
respondent has neot uniformly appliod the policy on which it now
rellc ; thattiere is but one other distribution license that has
been 1ssued in Perth Amboy, and that 2t a distance of about two
city blocks frowm the Whub"; that 127 consumption licenses have
been issued; that excopb for this, Spitzer controls the entire
package goods business in Pertn nmboy) that the real motive of
respondent is to protect Spitzer from the economic competition
which appellant would afford; that a purchaser of a2 package of
liguor should have the right to make his purchase in a place
other than a bar room; that appellant should have the right to
compete with Spitzer for the package trade. -

Respondent. answers that it was actuated only by the

-loftiest motives of local public policys that the neighborhood

1n which appellant's premises are located is unique in that it
the business heart of the c¢lty and therefore the differentia-
tion in treatment is reasonable.

. Appellant's charge of corrupt motive 1s serious. It
must he proved by clear and convincing evidence. Mere innuendo
and suspicion are of no avall. Every prosumption nust be made
that respondent performed its duty honestly.s There is nothing
in the instant case to show that respondent did not perform 1ts
duty in this manner. uppcll wmtts charge that respondent was

motivated dimproperly is therefore overruled.

3

)

malning cuestion ig whether the differentiation
in treatwen co rded the Vi“inltg in which appellant's premises
are located is reasonable.

The rem
N
9

[

&2
Loaras
(S

The "hub" does stand apart frowm the rest of the city.
The locdel "four CGTHO“”" is oft@n the wmaln source of the impres-

- silon th@h outsiders receive of a municipality. The apoearance
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of those "four corners" may be and often is of real econonic
importance to the welfare of a municipality. While the qucs-
tﬁon is net entirely frce of doubt, I conclude that the busi-

ess heart of the city may reasonably be treated differently
from the remaining business scections and that respondent's
action in doing so in the instant case did not constitute an
unrcasonable d¢scr111natlow against appellant.

Accordlngly, the action of respondent Board is af-

firmed.
D. FREDERICK BURNETT,
Dateds December 18, 1934 - Cornmissiomer

REFUNDS - APTER REFERENDUM

_ Decenber 18, 1934
Harold L. Bailley, Clerk,
Downe Township,
Dividing Creek, N. J.

Dear Sirs

. T have yours of November 7th, wherein ycu roquast
ruling on the correct procedure to be followed in deternining the
amount of refund due to those licensees whosc licenses, through
the rgsuTt of a referendum, become void and 1nopbfat1vv thirty
(30) d days after the date of the vote.

Although such refund is not expressly provided by law,
it was not the intention of the Legis la#ure to fuvi01t the noney
which had been paid for license, which by its terms was to con-
tinue to June 30, 1935. The prohibitivc prov151op as to refund
in Section 28 was not meant to apply wherein the licensce had
done no wrong; neither does the procedure apply as set forth in
connection with voluntary surrender of a license. What evidently
happens is that by virtue of a referendum the retail licensee is
deprived of privileges previously granted to him and which under
ordinary circumstances he would continue to enjoy for the balance
of the licensing period and in all respects comply with the law.

Uncer the circumstances, it would be unjust to allow
any more than the carned fee to be retained. Hence, where a
license previously issued becomes vold and inoperative by virtue
of a referendum adopted pursuant to section 43 of the Control
Act, sald licensee shall be entitled to a rcfund of that prorated
portion of the license fee represcenting the unexpired term of the
license. : ' ‘ :

Comniissioner
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