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STATE OF NEW JERSEY 

DEPii.HTMENT OF ALCOHOLIC BEVERi!.GE CONTROL 

744 Brand Street, Ne v·v a :r k , N Q J . 

BULLETIN NUMBER 58 Decenber 19, 1934 

1. JVIUNICIPAL OHDHL\.NCES - THE DIFFERENCE IN EFFECT BEWWEEN i·.J~ OHDIN1:~NCE 
CLOSING LICENSED PREMI~ES i;.T MIDNIGHT ON SA~L1URDAY AND .l~N OHDIN1:~NCE 
OR REFERENDUM FORBIDDING s;i.LE OF .A.LCOHOLIC BEVERAGES ON SUNDAYS 

Mr. Jo R. Kirttner, Assistant Secretary, 
New J~rsey Licensed Bevernge Association, 
Camden, New Jerseyo 

Dee..r Sir: 

December 18, 1934 

You stnte, mlii my records confirm, that referenda in both 
Hamil ton r::.nd Lawrence Townships, Mercer County, resulted j_n the pro­
hibition of the sale of alcoholic beverages in these Tom1ships on 
Sur1d:lys. You also o.dvi.se th·:~t 1n both instn.nces the Tovm.ship author­
ities immediately notified retc~il licensees to close:~ at mi.dnight on 
Saturday. 

Now you want to know whether certain licens1~e;3 vrho pro..­
vide for dancing an~ furnish floor shows upon their. premises muit 
discontinue tho d::rnci:ng nnd shows at midnight on Sa turdc~y or whe~ 
ther they may allow tho shows and dancing to go on 2nd the patrons 
to consume, o.f'ter rnldnight,. the .'llcoho1ic beverages they had pur--
chased before midnighto ' 

Alt4ough it does follow from the~negnti~e vote th2t all 
snles of alcoholic beverages on Sundays LlU~t cease, it does not 
necessarily follov1r therefrom that all 1.i.ce:riscd premisc;,s must also 
cJ.ose. 

Hov;·ov2r, thore is nothing to prevent the Tovmship Com­
ndttees of H.::..rnil ton ;':md LCJNTE.mce from .~tdopting rcgulatJons closing 
concurrently with the cessation of sales of alcoholic beverages nt 
midnight on Saturday, certain or all of th6ir liconsees 1 premises. 
It is undoubtedly vvi thin the cmtbority conferred by Section ?57 of 
the Act to regulate the conduct of licensed premises and also is n 
valid exercise of their police power. Such regul~tions, similarly 
as with ell other municipal rulos, would h~ve to be obeyed by all. 

I h::tve .fro:.r1 tho To-v;nship of H~·-~;·rdltori :). rc~sol utj_on pr~s S()d 
by tho Township ConEli ttce on November 9, 1904 in '\'Jhich, c::.mong other 
thin~s, it is· resolved ''that Gvery place liccns0d to sell 21coholic 
beverages ·~ithin the Townshi~ of H~milton, in the County of Mercer, 
sho.11 be clqsed to busJn12ss dur1ng the hours hcrciru.ftcr dc;sign::.l ted 
and no licensee, or his agent, sh2ll soll or dispensci nny ~lcoholic 
beverages during said hours~ Suncl.:.1y ... a. between Saturdo.y :mldnight 
and Sund3.y midnight." 

I c::.lso ho.vc from the Tmvirnhip of L~:i.wronce (l resolution 
p8.ssc?d by the Tovvnship Comrai ttec on June i~O, 1934: in vrhich, among 
othor thJ.nc;s, it is r8solvcd "Tho.t heroc::fter tlw hours for tht:: sr~le 
of intoxicr..ting liquors in the Townshtp of Lc.~wrGncc; in the County 
of Mercer shall be ns follows: From 6 Ac ~o to 1 ho M. weekd~ys, 
except S.'l turd:J.ys when the hours .::.:.re fro.u 6 ii. o Mo to ;2 L. o i/I .. e •• " • 
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no S[~les on Sundo.ys except be·tvmcn midnight Daturday and 
2 J\.r:I. Simdny mor·nlng o" 

Thus it t::~ppe~1·rs th.'.1t in Hmi.1iltort Township l.icensed 
premises must be closed at midnight on So.turdo.y, while in 
Lmvrence Township, pursuant to the referendut1 vvhich super­
·seded the above quoted regulntion insof2r as it is concerned 

. ·with Sunday s~des, it is required only that thG s:.:le of alco­
holic beverages cease nt uidnight on Saturday. 

Herewith is copy of ruling 02de in r0: The _Township of 
Hamilton, Bulletin 56, item 12, concerning the consuraption of 
o..lcoholic bevero..ges after midnight Saturdays in cctsos v-rhere 
mLinicipo.li ties have voted o .. g2inst Sunday snlos. You viill note 
therein tha. t it has no .::,.pplica ti on in cases whoro, as in Ham­
il ton Township, licGnsed pren.i,.sQs i;mst be closed at 1.ilidn].ght 
on 82.turdEiy. It will apply, howcvc:r P in L:J.wrence Township 
where thG only requircnent is that tho srrle of alcoholic bev~ 
crages cease at nidnight on SnturdQys. 

Very truly yours, 
D. FREDEEICK BUHNETT, 

Coi:missioner 

2. REFERENDUM _; PROCEDURE FltILURE OF GOVERN ING BODY TO .L:i.CT 
ON ·REFEHENDUivI 

Cornraissloner Burnett. 

DecLr Sir: 

A petition with over 160 signatures of tcgistered voters 
wa_s presented at ·the regular Tovmship Cornni ttee niE"-;eting, o.sk­
ing for a referendum.at the coming election for legalizing the 
Sunday sales of alcoholic beverages. 

I h~ve bom1· informed th~1t the Tonnship Cor.mii ttee at C:i. 

speci2l meeting decidad not to forward said petition to tho 
Comity Clerk, and not to ask for n refcrendun as petitioned 

··.by more than twice th~ amount of signatures required. 

\liJh:1t arG the rights· of the taxpayers? 

October 1934 
.Dear Sir: 

. When a proper petitlon for referendum is presented to· 
a ·govefning body, its duty to proceed is.clear. A petition 
~pparently sufficient on its face may, hbwever, fail to meet 
the statutory requirements. While the Control Act does not 
indicate by any express language any· authority in a governine 
body to .determine whether thG petition meets t.he requj_rements 
of the .i:'.~c.t, such authori.ty must be inferred for it is incon­
ceivnble that a petition which does not comply with tllG ·stJ.tute, 
either in lQw or in fact, imposes upon the -governing body the 
duty to :J.ct o S(:Je Bulletin #47, I tern 119 o 

. In the event that n eoverning·body fails to act upon a 
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petition because of its allegGd insufficiency, review by some 
tribunal should bo permitted. Such review must bt:~ by ~-~ pro­
ceeding in ·whl.ch tcstimoi1y c:-:m be t:.:1.kcn with re;:::pect to tb.e 
quaJj_ficn.tions of the sie;I!or,s of tho l?et~ tion,_,,"~h? valicJ.lty 
Of +1') 0 s··,,.n·~+-u-... c,-· .-,tt·!'.)cl1nd t'.ler•Dto ,·1r1 r: t1·1e c.~ufrJcle'ncy o·P t 1ne 1,J ~t;: ,.. l tS u. v 1 \:.-' ~ \.~ .J )(A 1 ~; I ·" \,..; (... .:.\ ... -. ..:J -"• • ,, .... • I ~~ .,/,J.. 

petitiori in generslo The Control Act contains no provision 
authorizing the Comnisstoner to conduct such a procuodingo 

The proponents of the petition, however, hnvc 2n ude­
auate re~edy in court to compel action by the ~ovcrning body. 
,..; R ··r 11 ·1 10 r,·r J "'.\,. . 1 0 . .., 9 IQ c .!. j_·- 0 r .·-) l ' 0 e e ~2 0 r vs . J:i o anc. , l'J • • kl i ,s c o ..... ~>" \ •··'up . i..; • .-) c1 1::~ , vn er e 
the court s:::.id: 

nwnother, thercforr~; the putj_tion is .:mfficient 
would seeu to be required to bo detormincd by him in 
the first instance. **** If he fnils to act upon an 
adequate petition after such doterBinatiqn, the reDody 
is in the court to compel o.ct:ionn .. 

In a proper proceeding, the Supromo Court will deternine 
the adoquncy of the petition nnd Bill direct the governing 
body, if tho petition is fow1d ndoqu~te, to forward it to the 
county clerk for printing on the offici~l ba.11ot, pursuD.nt to 
the provisions of the Control Act. 

V2ry truly yours, 
D. FREDERICK BURNETT, 

Cociu:i. s s ioner 
By~ 

Na thn.n L. Jacobs, 
Chlef Deputy Com:;i.j_ssionor 

and Counsel 

3. MUNICIPAL OHDINANCES - REFEREIWUM -- INVALIDITY OP HEFgHENDUM 
WITH RESPECT TO MATTERS NOT SPECIFIED BY STATUTE FOR GUBMIS­

SION TO THE ELECTORATE 

Mr. Ch~rles So BQll, 
Bot·ough Clerk, 
Merchantville, Ne~.Jersey. 

Dear Sir~ 

DeceDber 13, 1934 

Suppler~1enti.ng Dine of Novr;;::1bcr tenth~ 

Pursuant to the referenda submitted to your electorate 
on November sixth it appears that ths s~le of alcoholic be7er­
age s within tho Boro~gh of Merchantville is now Jeroitted qnly 
for consuoption off. the licensed premises ~nd th~t all s~les on 
Sundays are proh:Lbitedo Thore is, ho1~wver_, no provision in.the 
Alcoholic J3E;Vcrc,ge Control Act for r0ferenda on nny questions 
other than those expressly st~tcd i11 Sections 41, 4S, 43 und 
44.. Hence, the refercmduL1 with respect to the li:r:1i-i~(1tion of 
hour :·3 between whicb. S(:le s nay bu r,;:1dc :i stD.ndin,s Glone, is not 
binding. S2id hours nre o~de effective, however, by your 
rssolution of NoveE1bcr 13, 1934: v1hich, pursuant to Section 37 
of tho Act, so on8cts. 

' 



BULLETIN NUMBER 58 

You ~Ire correct in your conc1usion Unt the club license 
hcjld by the Mcrch~mtvi11c Country Club bec,'J.mc:~ v-oid dnd. h1oper­
ati vo on Doccraber 6, 19Z~·4, for the rosul t of the rcferonduru by 
·which s:~tles for eo:r~.sunption on the: J..icmu:.od. prc;uiscs wo::::e pro­
h1bi ted is mandatory, und no 8Xccptj_ons r:io.y bo no.de. 

In fnirness to the MGrcharitv:Lllc~ Country Club ::md ~.tlso 
to your othur liccnsoos which Eiay bo aff'ectod by the r\._::forcm­
da, I cordially suggest thut each be notified of the. results. 

Rulo s governing refunds in the sc · circunst:mces o.i-·0 being 
devised. They will bu for~arded i~J2diately upon th2ir pro­
Lmlga ti on. 

Vory truly yours, 
·D. FREDERICK BURNETT, 

Co1;u:ij_s 2;ionet 

4. MUNICIPAL ORDIN;iNCES - DAYLIGH1' SLVING TIME.' - WHEN APPLICABLE 

DecmJ.bc~r 18, 1934 

Dear f.Er. Vfagncr: 

Supplcnenting mine of NovoDber 5, 1934~ 

You raised the question as to whether Stand2rd or Do..y­
light .Saving Tine would control, d.uri.ng the period ·v-vhen the 
latter was in effect, if a loccl rogul2tion fixing the hours 
between which the s:1le of t.'.1..lcoholie bQvorr.1gcs vn.~s to be:. per­
mitted did not specifically state ~fuich time should govern. 
You refer to C.::_rro11 vs. Thc_City of__BayQ!Jlli~, 9D N. Jo L. 49;-.3 
(E. & A. 19.23) in which it vr.~s held that when, accorcdng to 
the provisions of tho statute,. an old Bocn"d of Couuissioners 
g2.vo place to a new one .:1t noon on IvI.::i.y 15, 1923, nnoon" nccmt 
"noonn of St'.::mdJ,rd Tit1e .:~;.s provided by ~mother statute bear­
ing on th~-~t subject (P.L. 188{1:_9 p. 1?5) vrhlch, in turn, pro­
vides HThat tht: Standard Tius of thu St.~1te .of New Jersey shall 
be the tira~ of th~ seventy-fifth u0ridian west froLl Greenwich, 
and that the titm .nm:1ed :i.n any of the statutes of thls State 
and in public proclamations, in th0 ~ules and order~ of the 
senute and gen0ral asseubly, in the decroos nnd orders of the 
courts ·and in all· noticos nnd :.:i.dvertisements :Ln nny lego.l 
proceedings, sh~ll be deemed and tnken to be the _stnndard time 
nforesr1id. n 

·It ·Should be noted th:'..lt the Bo~:i..rd of Comr.dss:toners, in 
the ci.:i .. se above referred to, took office putsum1t to the pro­
visions of a statute of this Stnte. 

·iI· do not believe th~t the c~Se nnd statute nbove recited 
noccsso..rily hr:~ve any h~~nrinc; upon the pre: sent question. Ou~e 
consi.d~~ra ti on is· of the ef'foct of Stc~nd:·:1.rd or D:~~yllt;ht SttVins 
Tl·1~·1e rJ · '":i ·1 • 0i r '=-1 1 ::i; ,.. :i ·-h-i -·h ~; t r.i.r·-, ~ d ····' ·t 

i U.r on '-·~ Lunl.J_. __ rk,. qrCL __ rL1nce -iv1 . ..1.C , ..1., -;.:.)J:_;8;trs, oi:..::s no 
fall within. the scope of $aid st.-.: .. tute. I. DJJ of the opJ.nion 
thc:.t the municip~11 ordin::-mce or resolution, by which a muni­
cipo.li ty has adopted the convention of Dc.y.light Sr~vj_ng 'Ii.me, 
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vvill undoubtedly convert into Da.y1j_ght s,:::~ving Time :J vvhen it 
is in effect, the hou:-cs prescribed for any p:::.rticuLt:r. purpose, 
i.n other rnunicinnl resolutions or ordinances. Considered in 
this light, the-ruling of Bulletin 27, item 3 would not be 
contrary to nor would any exception therefrom hnve ~ny confir­
m,~-tion in the c.::i.;se or the stc. tute. 

Very truly yours, 
D. FREDERICK BURNETT, 

Commi.ssj.oner 

5. MUNICIPAL ORDINA.NCES - BLUE LAVv REFEHENDUIJI - REGULATOHY POWERS 
CONCEHN ING SUND/iY SALES AND CONDUCT OF LICENSEES ON SUNDAY 

(Gloucester County) 

Mr. Harry F. Bqch, 
Clerl~ of Frc:~nklin Tmvnship, 
Franklinville, N. Jo 

De~1r S :i.r: 

I have yours of November 12th. 

December 18, 1934 

It 2ppe,::.rs th.:it a referendum held in your Tmmship 
at the prim:.:;.ry election in 19~:53 resulted in the repeo.l of cer­
tain lO.\l\TS prohibj_ting amusements on Sun.d2ys. Now you raise the 
question c~s to whether, subsequent to said referendum, your 
Township Committee lv::.s the power to n::gulute or to prohibit 
dancing on SuncL·~·~ys in plo..ces licensed for the sc~1e of :.llcoholic 
bevcro.ge so 

A referendum repc.::1ling your so-called nbh.1(; lo.:ws n 
need not necess2rily ts construed ~s a mandate for totally un­
restricted 2-nd nncontrollnd Sundc.ys ~ The referendum exprc~ssed 
the wj.J_l of the el.ector.::..tc \'':ith res)ect to th .. J. 1,~vis i:.t ·question • 

. ··rf~- 1"·e·r,r~-·c·,,.;-c•c:•n-+s··-~-,}1~1. r)·.i-: .. j .. :~i t·u11d·e not ·j t·,cri" c•lr··+i· Ofl ·:~11d rlo·::-.3 nt•··I- 1Jre-.... ~- .l:i ,..:;J ~ v c:L ... r_.LL<V-'-- ,,~ .I. ..LIVI:'_:, .) '-•U . :J ~ .. _,,_ VI ,.vv r 

·elude· t:rr:~- ·rw.}5o.si tion of pr.aper regu.L:~~ tions wb.en neces sc-try in the 
--interest of public- order : . .-.nd decorL.Uno 

Undoubtedly you ~re within your authority in limiting 
the hours of Sunday s:~'-les frorn h7o PolY~. on Sunclr~y until one a.m. 
on ~.1Tondo..y. Such :1 rugul:~tton ts re--~son[.:.blc ::-.nd m::ty properly be 
based both on ~)ecti.011 3? of t!:w Control ..:'..ct, which umpo·~·c;rs 
(~c.1ch municipetLLty tc.! regulc=·'..te the hours of s~::.lc ct.nd the conduct 
of businesses licensed to sell ~lc0holic bcver~ges at rotnil, 
o.nd on your ri.ght to control s~1id ::F~lcs r.s conferred by your 
inherent police poner. 

Likewise, irrespective of the referendum nbove re­
ferred to, I believe you are 11ithin your ~uthority other~ise to 
reguln.tG on Sundays, even if none ::;.To LnposcJd on wo(;l.r.duys, prein­
ises licensed for the s~:.lo. of 21coholic bc~vcr~1gcs. The o.uthor-
l. ty !'-~s I l') .... ,T,:') CY"-T"()l ··:1'r1cri ·-ibo·\.T(.~) 1' r.< (' 1 ...... 1'"if'r·~ 1-·r"'l'°'l-:i 1D·'"V tn·· (.";, Cor1·l-Y>Ol .. ct :J ~" ..... l V '·' "-'-"-J~ .... c. .c '-• '.. / ,__, ;J .::> , '...l.l..~ I.~.._ ,_, .<. ,,. \;;; v.•. _,,_ rt J 

the excrclse of which :ts indo·pcmclent of, ~T1d sop.'..1,rate ~md .::i.pQrt 
from, the ref0rendum. · Ecnco, I sor:.: no objoctlon to your regu­
lo.ting s~~id music <:'..nd dcmci:ng on SuncL1y,s .~:nd not on vwskdJ.ys, 
for it is gencr::;,lly eonccdcd th(_Lt Sund'~Lys, being 2 dcly set 
2p~rt and different fron othurs, m2y bo so distinguished. 

If Sunday night dancing is to be permitted, I seo rto 
reason vvhy a licensE: so to permit, tn aduj_tion to the license 
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permitting the sale of alcoholic beverages~ cannot be required 
o.nd a fee cho.rged therefor, provided thore is nothing in muni­
cipal lnw so to prevent. 

Very truly yours, 
D. FREDERICK BUHNETT, 

Commissioner 

6. LICENSE FEES - INCHEASE IN PLENARY RE'LUL CONSUMPri1ION LICENSE 
FEE HAS NO EFFECT ON SEASONAL RETli.lL CONSUMPTION LICENfmS THEN 

EXTANT 

1IDNICIP£L ORDINANCES - SUNDAY SALES - REGULATIONS 

Hon. P8.lmer M. Way, 
Union Bnnk Building, 
Wildwood, N~w Jers~y. 
e • 

My dear Judge Way: 

December 18, 1934 

Yours of October 29th raises the question as to 
whether, upon an 5.ncrease in the p1t.:m2..ry retail consrunpti.on 
license fee effective July firstff a seasonal licensee, whose 
license was procured upon payment of a fee based upon the orig~ 
inal and lo.vrnr plenary retail consumption license fee, i.s sub­
ject to an additional charge of the net difference between his 
fee and the seasonal fee based upon the secotid and higher 
plenary retail consumption lic-en.se fee, both prorated from 
July first to September 15th. It is true that if the plenary 
retail consumption license fee were raised, effective July 
first, that seasonal .J_iccmsees who procured. their licew3es after 
July fi~st, would pay a higher rnte- per diem than would those 
who procured their licenses befor8 July first. However, this 
does not constitute grounds for the imposition of.o.n e..dditional 
fee upon seasonal licenses-already _in.effect at the time of the 
increase. Said licensee, with faith in his license, in all 

·probability has incurred expenditures or otherwise chan6ed his 
position and ho.s acquired a vested right in his J.j_ccnsc vvhich 
should not be disturbed by subsequent legislation. It follows 
that the answer to the question is in the negative. Upon in­
creasing the plenary rcto..il consumption license foe, fJffecti ve 
at any time during the terms of seasonal licensos, no addi­
tiono.l charge mo.y be imposed up;:m seasonal licen;;es thE.m extnnt. 

I also have yours of November 8th. 

I believe you a.re within your 3.uthority, as conferred 
by Soction 37 of tho Act, to rogulate the conduct of ~ny busi­
ness licensGd by you for the retail sale of nlcoholic beverages 
and also conferred by the general p9lico power which it is your 
duty to exorcise in this respect, in regulating Sunday sales in 
municip2li tics which h<:tVO decided the question in the affirma­
tive via r0ferendum. It appc~~rs tha.t· such a result need not 
necosso.rily be construed as a mandate for unrestricted Sunday 
s~les; Section 44 of the Act which controls said referenda, 
provides that if a majority of tho legal voters shal.l vote "yosn, 
the sale of alcoholic beverages on Sundays "pursuant to the pro­
visions of this actii, shall continue in said munj_cipc;..lj.ty n,_ls if 
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no such election had been hcld'1 • Thus your power to regulate, 
as diffcrenti~ted from you~ power to prohibit Sunday sales, 
is nci ther · cnlarr::i;ed nor diminished or in 3.n~r other way· eho.ngcd 
from what j_t WGS prior to the referendum. The propriety of o. 
rogulation will now, as before, be measu~ed by public choice 
and nc:ccs si.ty. 

The rn:;co2,sj_ty of revising your Rules for Sunday 
Salesj Section IV, sub. 1, 2, 3 and 4, to permit sales by 
nlenarv r2t~.dl c1istributl.on l:Lconsess 5 Gnd concom1tant1y, for 
consumption off tb.e licensed premises by plenar~r retal.J. C 1JD-­

su:m.pt:l.on 11censees, .fo1lows o If a rcfenmdum upon Sunday sales 
has been re:~turncd in the affirmative, your povrn1· to prohibit, 
as differentiated from your power to regulate in this respect, 
has been abrog2ted. Hence~ it uould not be proper to deprive 
one class of 1icensuc of a · pri vj_Jege gr<rnted to all. By the 
same token" any such referen¢1um will ~mpe:rsede tho pi-·ocedure 
you h8. ve set up fer petitioning to pt~rmi t Sunday sales and your 
reservation of d:i.scretion 1n thu srnnt:Lr~g of s~1id permission, 
So c t j_ on I I I , ~rn.b " ( b) an c1 ( i) . 

Vory truJ.y yours, 
D~ FREDERICK BURNETT, 

Cor:xlissioncr 

7,, PARTNE.ESHIP - NO NEVif LICENSE NECEiSSARY UPON RETIR..EIVlENT OF 
PARTNER -·· WHERE PAH~CNERS OPEHATF·; T'..VO PLACE-S OF BUSINm:;s UNDER 
TWO LICENSES PARTN:CHSHIP MAY BE DISSOLVED AND EACH PARTNER 
MAY OPE~RATE UNDER SEPi~RATE: LICI~l,}SE PlWVIDED LICENSES ARE PHO-

PEHLY END01~SED 

Decenter 1, 1934 

I hT\TG your le·tter ()f Nov,:)Eibcr :26th!) in ;,-,rhich you 
Sta+, .. e tn1 ·1+ 11" cc.\ris() _/.f:c:::u·" fC)r prc)Y:··) Cf'.\:'."'' ]CJ' ,'">;:i·l-e--a:1 !.".i·l- _.!J..1£'.1 !:;'") (j1•11 r:·1·1 i'11ne .......-- - C......,U - -"'-"·..I.· ._ Y, f... • - .... _.i.._,_h,J.._.,,) _ \,.J'-·-'..J \..AU 1J ±v(...._1 \i ~_,\_. 1.-

Road, and license #21.for premises locited 2t #1358 Queen Anne 
Roa(~ ·;!i7(::.-('P J. ss1wd ·t· n Mu-11 t-':'1.., 9~ '1\;1''cK·r~YJ.rw 0 .t.s pei·r-1--•1r_,rc:. 0 t-hr.:; · +wo ........... , ~ ............ .._,, .... ., _ _.. ··' -..... .•.. ..,, ....... t..;v ;r .- ......... , - •• UJ ........ · __...., ; v u 

partners now wish to dissolve the partnership ~nd conduct the 
places of business in~epcndently; and inqui.re \iliethor one of 
th0 partnors may opurD.te under one of tlw 1:Lcenses ~ind tho other 
pe..rtner under the other license. 

I "I1 Bi..J.111.~..)+J'r• #19 J-l-r.\n·1 :ftL~ ·j-}''c:·, Cr'l''1t'''.; ~(~·i 0•n, C"':y> r·u1·~.(~ t1~1.~1t . - .~ u. . .l / · , ' . I_, l... I V ' .. 1 .L v ,.J. L , ... .L .J.. iJ ,..; ••• v _ _ I_; -.A. _ , 

although a literal construction of section 23 of tho Control 
Act, v1h:Lch provides th:Jt 11cGnscs aro nut tr.c:msfercdJ1e, l.ilight 
result in the proh:Lb:Ltion of oricrations under a. p:=·~rtnorsh1p 
license by th(~ rem:.:ining p.2rtncr· -::tfter the: rotireraent of & 

p:.:.rtnor .'} no sueh conclusion ·tu·;:r.s contcmpla ted by the LE.:gisla ture. 
Tho j_ssuing n.uthority nm.st pa:~s upcm th .. :; qualific:..1tions cf oach 
1nenbcr 'lf p T);·1 rtrir::.rc1bi-,) ;rp1·Jlj CDnT VVhr.:·r1 ..l.L-hnr"l:'·f:'o 7·• .. ·; !~ ·12· cr:;,.11(~1..'.) ... "'" \.- " '° J; '--l, _.. '•-' .._ · · ). .._. .i ,. • - V • II • \..:..,;; • .i.. ' I - ...._. .... J_ \.. • ' ,_.,. __ ..._,, ,_, \,_; 

is issued to a partnership, p1·csm:i.ably 0L·:.ch ucrnbor th.:3rc:of is 
qual.i:fi.cd. ·to obta:Ln a license 2nd the rutirenc:11t of c.. n~1rtncr 
shonld not :~:xrovent the remaining :uartner fron continuiil.g under 
th(:: pr1rtn2rship 15.censc withuut bui.ng rccLuired to pc~y :1neitlwr 
lj_ccnso fee. 

Upon ~t pc-1.ri.t:y'" of rcasonin&:., your i.nc1uiry mu.st be 
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answered in the affi.rE1ati vo. The rutir:cc-mt o:f part:nor A 
fr;Jn t:oe business 01xn~.'.ltud o.t i/145f~ Queen Anne I-b,'J.d ::::houle,3. 
not prcvont ~)artner B, who is cm~.lific:d to ho.ld a license 
individually, fro~ continuing ~usiness under license #20, 
without being required to pay another liconse fee; sinilnrly, 
the retiroLlent of partner B froo tho business operated at 
#~358. QuH::.r1 Ar:n~ Roe.d stF)t?-ld n~t lJrev~D'~. pe::rtn:r A, ,who is 
11kow1s0 qunl1f1ed to hold a license in~1v1duaLly, f rou con­
tinuing business under lic0nse #21, without being re~uired to 
pay c:nother license fee. 

E~1ch of th8 li.ccnse s shoulcl be(:;,r an endorfw:t1ent indi­
cating the rct:Lrcrxmt of the I)o.rtncr i:n the i.Jo.nne:r sot forth 
in Bullutin #20, Itun #7. 

V cry tr1J.lJ y·~·urs; 
D. FREDERICK BURNETT, 

C 01:·.~_ii~~ s 1·Jnur 
Dy: 

Nathan L. Jrrcobs, 
Chi· '.•f' D,....· .. )·l1+·v Co;·.r.:J· <:'.SJ. , .. ne·r t,, - \,, .L l1 J .•... 1L •• ...,, - • ~) 

and C0unsol 

APPELL1::..TE DECISIONS - DOHERTY VS o ii.TLANTIC CITY 

MARY G. C. DOHERTY, 
A.:ppe11.~int 

-VS-

) 

) 

BOARD CF COIVJJvIISSIONERS· OF ) 
THE CITY OF ATLANTIC CITY, 

Rcs.)ondent ,. ) 

ON AIJPEAL 
CONCLUSIONS 

Albert C. Abbott.9 Esq .. , Attorney for Appellant 
Anthony J. Siracusa, Esq., ~ttorney for Respondent 

A.pj_::ielJ.r:irit C~)Gpl1ed ·1vJ.th (Lll the~ forr:aal requ:i.rements 
1)ert"1 irr1"11~ .J...o J-1,-,r ci·o')]J·,.... ..... t···L, .. n -"·-1-.., '.l .:.10,,·1 '1r·~ ... r~_,t··1 ..:l 0r·nsw~1··)t1·o'Y'1 
1 ,a_ l .. E,. l,, _i_:, C<.}.i:. _.__.c.t _,_ u.~ J.\..l c..c l)_,_·~-.J.J.C .J. l:: u.J.. .....8 -1 _, .u. 

license. Her personal fitness and the suitability of the prem­
ises sought to be liconsed._, o.side froi:1 their loce .. ti 1)n, are ad-
Ditted. . 

Rssyondent contends that the a:Jlication was properly 
denied becnuso the appellant's ~renises are located in a rosi­
dentlal arc.'.1 ,::md a large nunber of _:;r.:::rsc)ns res1d1.ng 1n the 
victnity objected to tho :J..s.su.::mce . .Jf the licenso. The i;rouises 
are loc2tcd :J.t the suuth-:.·rnst cnrnor of Atle .. ntj.c .Avenue and Iowa 
Avonue, Atlantic Cityo Atlantic Avenue is ad~ittcdly one of the 
most iDportant business strcots in the city. A map introduced 
in evidence discloses that rrw1orous st~rLS of nll kinds nbound 
thereon5 Two liconssd places of business 2re locQied along 
A tlantlc Avenue within a half block c:.f' :.1:r.ire.-:_1ant' c:; ;Jrc;nisos. 
The objectors reside en the sJc1.0 strcet;3 1j;;ld.ch .J.ro clo.3.rly resi-
rlen ti·~:i1 i'n °h~<~.,<:'lc-J·c:i1"' rp1~1n Q1)J'.-,c+J•.J.}')'"' -:-ir•n rl·i·r,·~ctc:i\..·~ y·c·'t ·c'·r-., ;.lT'';J("1l-
• .:.. U.... • • '-' L• . .J. Ct. , vt.. • ~ v ,. \..• l.J .• \. .::::> •-'- '·' ~~ ..... - '~ •v ). lU '·· '-'-:.:1.t ·-

lant, but to the issuo.neo :.Jf any J.J.censcs in the vicin1ty. 

li --1unl° Ci ·1".'lll. ty r'lPY ''"il""O·-J· '~l-..,11.r ·r.-.f:'us 0 ..L' n l.,.... SU'-' '~ ·1 J. C':'nc·o . L."' .,.,. --- lj ....... ... ... at.: J.... .t '-"' ~ . .._ ,_. ..,. ,.,.... ...) ··-· .::> "' .. v l-~ • ..._ .. c..... ,..:J v 

for prt~DJ. .. scs locc:1.ted in D. I''2Sidonti3..l nc1ghbo:r.hooc1. V(.;mozzi vs. 
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Tho entrance t') E1.lJpo.1lo.n t Y s >reui.ses 5- s cD.ttJr­
cornered facing partly on Atlantic Avenue nnd partly on the 
rc~sj_dent:L.::Ll. sidc:strtJct. The l~:Jcati:::m of the prcr~1J.st.~S ls 
gcnrc:rned by the entrc.nce thereto. So long as the )roui.ses 
I'"I"(Jl"t. (:>":rpl .. l i·n ;y~r-1- Or.L ~l l''C:..SJ.dl'.)l~•i·1·;·i'l o,+pr.\C\t rcs·.:..)'.)1'1 ... (}Qf.l.1 ·f-. 'vviJ_l 
.. . l. ·-· ' ~-- v ... ..... ...- .l "'- i."' L.. ,, \J ::> ' ~. • .. \J - \...- J. .I • .._ ..... ~. ""'' ...... - ' \,.; ' - - ...... 

not ·be..: ·:1i2 ... cctuc1. to :Ls~~U1.:j a license theref~)r. If c':l))eJ .. Lmt 
vd11J hYth.:Vcr 9 aJ.tEH' the ;~;rcctsc.s su tlnt the .t>rc1:J.L3t_,~: front 
exclusive1·.v on Atlantic ~venue th0~e c~n be Il) v~lid obJ"ec-

, , · :.. ,., ·) "r- · .;; ' .,. ...... <';: 

1i .. -I -. ;:.· : ... ;, . .1..~ . •.• .. ti·:)rt to n~;.r. ... •;_,c :·:...1..VJ . .1.1 0 L· • ..i .• 1.c\..::n,:i.~. 

Rcspcmdcnt also cc)nter.ds E13.t the applic:1tion vvas 
properly denJ.od because the p:eemises sought to be licensed 
-a~s subject to a re:3trict:i.ve ·covenant agaJnst the sale of 
aldoholic beverages& "The Comillissioner has held, however, 
that such covencnts are not properly the concern of the issu­
ing authori.ties but cLrE:) cognizable only by th,;.; courts,, _GaNJ21~ 
vs. Boe.rd of Cornmis~3ioners of the Borouo-h of Avon-iJv--the--Sca 

• • /i ,---~---;~---11-·--·--·--·--------~--0 __ Ji__ ______ ' 

Bulletin ~65, I~em ff6. 

The <.:Let ion of ruspcmdent is reversed on condition 
that app\.~lJ_ant r:.lter tha entrance to the premises sought to be 
liconsed so tlln t said prer11J.E.lO s front exclusi ve1y on A tlantj_c 
Avenue. 

Dated: Doccmbcr 17, 1934 
D. FREDEFICK BURNETT, 

Commissioner 

APPELJ_;ATE DECISIONS - MONTGOMERY VS. TEMJECK 

CHAR.LES R.. IVlONTGOMERY, 
AppcLL.::rnt 

-vs-

) 

) 

MAYOR AND COUNCIL OF THE: ) 
TOWNSHII-1 OF TEANECK (.BERGEN 
COUNTY), ) 

Respondent 

ON i~PPEAJ.J 
CONCLUSIONS 

Cha.nclless, We11er & Selser, EE3qs. J by Ernest VVcllor, Esq.,, 
Attorneys for Appollint 

Donald Mo WaeschB, Esq., Attorney for Ros0~ndont 

This is an nppoal from the deninl ~f an application 
for D. plenary ret3.i1 consumption l.iecnse o 

R~',C'l)OI1d(·nt cor1i-c1nds +ha+ ·th0 ;·1 ·-·r1]; r-;+-....l· 01·1 !;'TS c ":J· f'C>pc~r"}l.T -.....,1UJ: .L - ~ .1. ...... JV V U \.-:.. •r"-!_..l.1:-' 6 _1 ..... - ..... ~J - ........... ~\l.-'.-0 .L ,.f... - _ -·J 

d ,::ini·oa=i b~,. v·i·,. .. t11e oP -1..L.Lc; i-Joli'n,r 1101-· tn .. ::~·"11(:~ i-.:r, .... ,.-1 s .... ),. f'o··-. ,._rC:::;m-..... ~ J J.. • ..L ,.._ I '.. _.: .. I_, ,I ~ \J ~ .J •. , ) ,,) ~ .. _, .. '~ ~ , .. \;; l .J. \_., 1.) .. .L .£:-) .J 

iscs within 500 feet of oxistine liccnsod places. A r0s0lution 
enuncinting the municipal pol:icy vn1s :·~dopted by r:_:js~9undcnt ~nd 
PlJ'1)I ... OV0 Q~ 1-·,y thr:, 00,....j1r·1·c.:•c·i·, .. '.-,-1r»r ;"ll.,,.'S'll'~nt ·t·i-~ 1'"'+-:c.J1"" 3-r";I u-f +111,-·~ C1on-..:.t.l: ~ ~.' k . .1 \,,,; V l~ ..... .LL •. 0.._) .. l..1 1. ... ..,, -'~" J.. >- ..-Ll. '-.. J-lLJV v..l.~ .l ( V v . 

trol Acto 
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.hppellant filE":d his. applic.:::~tion on July l?, 1934 •. 
Tho premises sought to bu licensed c~re a_t;proxinm toly 75 feet 
from an oxisttng lj_censcd place;. Counsel for n1)~)e.Ll.ant con­
tends, however, that the prohibition contained in tb.e mtmicipal 
resolution does not apply to appellant's premises for rBasons 
hereinafter stated. 

The pertj_nEmt provislon of· the resolution reads~ 

H-3~ i~· -)~ no addi ti·JnoJ_ Llcense s shal.J. ·be granted above 
such rn.unber as may hnvo be(rn gro.ntod .:md for which 
foes h:ive b0en pnid on August lt~t.., 1934:, and there­
after no new licenses shall be gr::.:mted lmtil the 
·total number· of licensc~s in eff eet hD.ve been reduced 
to twenty, vlnich numbe~r :-.~f lJ.censc s shall not again 
be.exceeded. No such new lic0nses shall b2 granted 
for any premises VTlthin .flvo hundred feet of any 
existing ?-icensed prer:i:lE~cs. u · 

Counsel for appellant suggests that the ~)hrase Hno 
Sll.Ch IlOW liCEmSesfY refc;rs to the ;Jb.r::isc; Hno . rJ.U\N lj_cenSE:~S n 
which is contained in tho preceding sentence; that the phrase 
"no new licensesn does not 5-nclude a licensEj issuod before or 
pursuant to an application accompanied by the foe,.filod be­
fore August 1, 193~; tho.t since appel1rmt 1 s applicD.tion, 
accompanied by the fee, was filed before said date, the p~o­
hibition docs not apply to his application. · 

Resp·.:n1dent contends that the true intent of the 
resolution was to cover 8.11 licenses. :lssu0;d for the. first time 
aftGr the ern:wt:mont :)f the resolution. Cc)unsel for a1ne:llant 
fra;nkly concedes that his proposed tntorpretati;)n would_ do 
violence to rcs~ondent's actual )Olicy. 

The language of th2 resolution ma.y not, perhaps 
'be well chosen to express the tntent :B.ptly but rr~spond.ent is 
interpretation, SUj_))orted by the .words, j_s reasonable and has 
been unifornly applied by rcspondcnto I shall, therefore, 

.construe it as it was actually intended. 

The action of respondent is affirmed. 

Dated: D~cGmber 18, 1934 
D. FREDERI9K ~URNETT, 

Comrn.iss1.Jncr 

APPELLATE DECISIONS - BIS.A.NTE VS o CiilvIDEN 

PASQUALE BISANTE, 
· , ....... ,. J ... n t 

.Li.i.J 1JS. ~.Lc..Yl 
-vs-. 

) 

) 

C1U~DEN iVIUNICIPAL BOnRD OF ) 
ALCOHOLIC BEVEHAGE CONTROL~ 

Respondent ·) 

ON REARGUM.ENT 
OF1 APPEAL 

CONCLUSIONS 

Etl1rn P V/e·· c:.+cott E·i'cc1· ,~ tt 1)", ... r•e-,y· r·:>nr~ 11 ~·);~ ..... ~11 ~111+ ... • ~ ,_, ~ ' ._, e J ._--..... "' ..... .L \_.I rl. i l-' ._~ 4 .. ...J.-1. \.J 

L · - · L· 1 E' (\.!.... f' ... ) ' t uwis ioernan, ·sq .• , .tl..Gtorney :or .t1.esponcwn .. 

BY '.I1HE COlVflVIISSIONEH: 

Aftc:r decision v:as announcod 1J:n. the al'})C:JZJ.1 filed in 
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the above Datter (see Bulletin //37, Itea ://=6), c..ppe1lant ~noved 
for re.argument on the; e;round that tht:; factual finding that the 
premises suught to be licensed are lo ca tc3d in n r0:sidE::ntial 
neighborhood, was erroneouso Ap)cllant's cpplication was for 
the :wriod ex1)iri.ng Juno 30, 19~)LL 'I'he j_ssue is thl~reforc moot .. 
There :L~i sone question, however, whotlwr the 1)rior opj_nion 
debars appellant from receiving a lic8nse for the current veriod. 
In orckr to di~-J)cse of. tho is5uo with a L1inimUL1 of delay and 
expon~:;e, .ci.fter reexanining thG transcript of tlrn prior hearing, 
I granted the notion fer reargumcnt with 1Gavc to D.))ellant to 
introduce further evidence as to the chare..cter uf the nei6hbor­
hood., Cf .. §.~ vs .. Mi~s;lletovvn 2 Bulletin /i56 ;• I ten #2. 

In lieu of further tostinony, counsel sti)ulatod thnt 
the record of Dlo.g_han vs. Ca.r:KLm ( unr(:nortc:d) J which invo.l ved 
tl1 n i C~ er1 +· 1· C 'J 1 ~J0 -,;-;:·:U ,:-.--1-) G·' ·::i ,:1-1·--~i--:i: +. :-:,d·· J0 n ':> .,.;-i d nn C e V _A.. .u_ 1._ ..... -~J.;.') \.:.;' .. -:::.L"-..A..J.L-..l.1 ..... ~...,., .. ....... \..,...V __ ~ ,_, e 

hfter cxaninins tho additional tcstioony and exhibits 
I think the true conclusion is that n~~ellant's premises are 
not located in ~ residonti&l neiel~Jorhood. It is true that the 
side streets are strictly residential, but the street and the 
block on which the prc~1:ds:.:}S s·Jught t(_; be liecnsod o.rc loc(1ted 
are )roperly classed as 2 business neighborhood. The evidence 
shows e.nd the eyJlibi ts c;=infirn thGt the J.JrmJ]_ses ar~..; loc::ttcd in 
a small business nrua consisting of n grau] of s0-c2lled neigh­
borhood storesJ sono three or four blocks in length. The stores, 
which consist of groceries.~ butcher shops :""J..nd the Li.kc-;, service 
the jx!.r11edia te nei.ghborhood. Included Jn this g:coup of stores 
is on.e operated under a plon[try _ret:::..]_1 cimsurri_;tion license o This 
partj_dula1~ store, however :J i~~ loca t8d j_n the Tov:nshi11 of Penn­
sauken, which innc-=:ditltely adjoins tho City of Cr~nden'" 

This ~3r:iall business :::.i.J::ca is en.tL·ely surrounded by 
residences and a large nunbcr of persons residing therein object 
to the issuance of ~ny license for premises in the store colon.yo 
They objected also to the issu::u1cc '.)f the li.censc for the ~)ren­
ises now 11censccJ., but inasr:mch as they vtGre residents of Camden.9 
they vrero unable t:-.; persuo.c1o thu issu:Lng uuthorlty of Pennsauken 
Township to dcn:r the a1j;ilication. 

The refusal to issue n lictmse f:)r prec.iscs locatGd in 
a r\~sidentj_al neighborhood clearly i;:::; _pro_~;er. Va:qnozz~ vs. Tren­
ton, Bull3tin ://35, I tee ~f7. On the ·:=::tht.~r hand, rm issuing o.uthor-· 
ity is not justified i~ refusing to issue n license for precises 
in nn ordinary business neighborhood siu)ly because of objections 

. to thG issuance of .:.my licEmsc::s fo~r ~:reniscs loc·a tod J.n such 
neighborhood,, .§.g1J:iva~ v~ o Qce.~m, 13u1l·Jtj_n t,;38, I ten 7l14; Brighton 
Hotel. cou~Jo.ny vs. Loder·, J.~ulJ.otin ft:!:41, Itd·~- r/:6; ~.~ VS • .i::..t_lantjs.. 
Cl"·l-v BuJlc)~-J· .... d-&45 T·t·n;··'i ::1+:14° Sr~-:ic.·'r1r)i"("\ E·(~'·r--.... ,·~1~:"··-' C1 0 Inc VS w,..,y ~-, - , G -.L .1.. 1, , 

1
..... IV~·- 1.i , ~..S.......-~_,_;;-_~~.:.;!:._:::::u~::__--·- • . • • Vv ,_.._ . J 

B11lletin dM-7 I+en 1.Jr_·i o .. Ei11 i '"l c vs o TrE.,.ntr~.-1 ·Ru1l -L(\+J"·y1 7·#·5LL Itcl1·--1 ::;'t.LJ.., ;:-
• L.. Ii-'- J " -·· -NJ _.-.:;'::.. .. ~ _. _.:::±_::__~-' .J..J ---····'~' • .I.. / ~-:; '--. I .... ,o 

In the insto.nt C~}.Se thu neighborhood J.s cl0nrly busincs~ 
and already contains one licensed ~lace. The fact th~t this 
licensed place is j_n cm e.djoining auni.c1~.J~Ll ty does not justify 
its exc1usi 1:Jn frm~~ consldc:caticn in dl;turi.iinlng whether the neigh·­
borhood is in fact rcsidl::mtj_a~L Cf,, Skvr:1r::.~ & Prone ska vs .. Trcmto1 
Bulletin ~-!:167, Iter.: ti?. Nor ca.n it oe(~xctud€)d fi;c::.1 considc:ro.tion 
in doteri;:d_nlng w1ir:::thur the neighborhood consists of on.ly a few 
nei i:-~t-1 borhc•od c;f-01 ... ;·)Q l.md:·-,r ... V'/l"1"i C"'h ci1·· .... r-.ur:"s+:··i11r·t::IC 1"t· '"1'-"\{ b 0 +h" '")t tn1 E\ --C>·J. .1 1.. '-'..,.J --'-~µ7 ... ,., ...... -.,. --·'-" .. _ U\.-.... ...__._,v,....• __ ; lJ._.::..l.v ~ v ... U. , 

refusal to is~me e" license. is Jroper o In considurirH·~ the chara.c­
ter o~ tho neighborhood it musi be viewed in its entlrety without 
re g.~:::.rd t;_) art:ificial politic al dj_visL)n~3. 
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The neighborhood here involved not only ~s devoted 
aloost exclusively to businGss purposes, but also includes a 
place bf business al0~ady licensed for·the sale of alcoholic 
beverages. In view thereof, respondentrs action in refusing 
to· issuG a license to appellant sioply because of objections 
to the issuance of any licenses in this neighborhood cannbt 
be sustained~ 

The action of respondent is reversed. 

Dated: Dececber 18, 1934 
D. FREDERICK_BU~NETT, 

Com~ns si0ner 

11. APPELLATE DECISIONS ·- .. LB.CC>HOLDING COMPANY VS. NEWTON 

A .. B .. C. HOLDING COMPANY.., 
A:JJG11ant 1 

-vs-

) 

) 

TOvVN COMMITTEE OF THE TOWN ) 
OF NEWTON (SUSSEX COUNTY)) 

Respondent ) 

ON APPEAL 
CONCLUSIONS 

Dolan and Dolan, Esqs.!J BY Willlmn A. Dolan_, Esq.!) Attorneys 
for Ap:r;wllant 

Lewis Van Blarcon,.Esqo, Attorriey for Respondent 

BY THE CO!VlMISSIONER: 

This is an appeal from the denial of an application 
for a plenary con1sumption license. 

Respondent coritends that the application was properly 
denied because a sufficient numbe.r of lieenses had been issued 
in the .town and an additional license would.be socially undesir­
able.. No resolution limiting the number -of licenses .has ever 
been adoptedo 

· · The population of Newton is approximately fifty-four 
hundred. Six plenary retail consumption licenses have been 
issued therein. Appellant operates a hotel ~1ich furnishes 
overnight accommodations for transients. This hotel was licensed 
for the period expiring June 30, 1934. Due to financial cliffi­
cul ties it did not file it applicati.on for renewal until nfter 
the six 1icensos now outstanding were' is;:;ued." m.1ere is no sugges­
tion that appellant's conduct of its busj_ness 11nder its pri.or 
license was in anywise improper nor that the persons interested 
in appellant corporation are.not qualified. 

Thoro are now two other hotels operating in Newton, 
whE.:reas before prohibiti.on there ·were approxima teiy fi vo o If 
Appellant does not receive a license it will not be able to 
operate its hotelo 

Hotels, as such, must be di:Jtingu]~shed from ordinary 
liquor store$. Hotels ar·e vested vVJ .. th a qCJ.asi-pub1j_c functiono 
They are charged with the duty of accepting all proper pGrsons 
as guests and of furn:lshing them wl.th accommodo.t].ons so fo..r D.s 
the capacity of' the hotel permits. See ~kj_ns vs •. Copq, 84 
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~LJ.L., 14~3 (Sup. Ct. 1913); soe also Re c;-or_on~, Bu1letin #29, 
Item #5. · They discharge a public functJon. 1I1hcy are, there-­
fore, not to be classed &s ordinary drinking places. It is 
not fair to di"scr1mina te 2.gaj_nst a hotel unless good cause 
exists. · 

In the instant cGse 7 no numGrlcal li.t1i taU.on of 
licenses was ever adopted by respondent. In fact, none wus 
even under contem1)la tion until after ap_;Jellant' s applicc. ti on 
was filed. In view of the p1ililic nature of appellant's hotel~ 
the interests of the eommunity would be best $erved by the 
issuance of a license to it. 

, The c:iso of Suss_ex ... County_ Dr:ug Co. vs. Ifovvton, .. 
Bu~_letin #47, Item #3 is not in point. There the application 
was for a plenary retail distribution license, and the burden 
of proving that j)Ub.lic necos.si ty ox· convcniunce dictated the 
issuo.nee of an addi tj_onal ltconsc of thc.t class was not sus­
tained .. 

Ths action of respondent is revers~d. 

Dat6d: December 18, 1934 
Do FREDERICK BUB.NETT, 

Corn.1ai s s ioner 

12. APPELLATE DECISIONS - UKRAINIAN PRESBYTERIAN CHUHCH VSo NEWARK 
ET AL 

l~RAINIAN PRESBYTERIAN CHURCH, ) 
Appellant 

-VS-- ) 

MUNICIPAL BOARD OF' ALCOHOLIC ) 
BEVERAGE CONTROL OF NEWARK AND 
UKRAINIAN LABOR BYSINESS CORP.,) 

hespondents. 

ON APPEAL 
CONCLUSIONS 

Hodes & Hodes, Esqso, Attorneys for Appellant ... 
Raymond Schroeder, Esq o, Attorney for Hc.~s~_:.;ondc:mt, Murncipal 

Board of Alcoholic Beverage Control of Newark 
Simon L. Fisch_, Esq., Attorney for Respondent, Ukr:1inian Labor 

Business Corporation 

BY THE CONINLISSIONEH: 

This is an appeal froc the action of responden~, 
Municipal Boo.rd of Alcohol.ic Beverage Control of No·11vark, in 
issuing a plenary retail consumption license to respondent, 
Ukralninn Labor Buslnes s Cor~)ora tion, on the ground tho:t the 
licensed premisQs aro within 200 foot of ap:r:JollanV s chureh .. 

Sect1on ?6, P. L. 1933, C. 43(3, as amended by P. L. 
1934, c. 85, provides: YYoo•••no license shall be is~ued for the 
sale of alcoholic beverages within two hundred (200; feet of 
any church or ., • • • • school • ·-· .. • J2l'..2.Yid_9cl, hov-;ever, that the pro­
tection of this section mny be waived at the issuance of the 
license and at each renewal· thereafter, by the duly authorized 
governing body on authority of such church or school eoo•• 

HThe prohibition conto.incd in this section shall 
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not apIJly to the renewal of any license where no such church or 
s_chool house was located w:i.thi:n two hundred (200} fc~et of the 
licensed premises as aforesaid at the time of the issuance of 
the J.icense, nor to the issuance and/or renewal of any license 

· where such nrcmisos have been heretofore liconsed for the ~3ale 
of ·alcoholi~ beverages or intoxicating liquors, and such church 
or school house was constructed. and/or cstabllsbed during the 
time S3.id premises were operated under snid previous license .• n 

AlJI)c;llant is c.n incorporated church located at #49 
Beacon Etreet, Newark. It has been located at that addrBss since 
1910. The licensed premises are located ~t #59 Bo~con Street~ 
Newark, and are admittedly within 200 feot of tho churcho The 
records of the City of Newark reveal that from the year 1908 to 
the year 1913 (both j_nclusive) the premises at #·59 Beacon Street., 
Nevmrk, vvere licensed as a saloon for tb.e sale of alcoholic bevet­
ages~ Thus tho· promises in question were licensed for the sale 
of alcoholic beveragf;s at the time the cb.urc~h was EJstablished at 
its present location. 

Counsel for appellant D.rguos that tho· phrase "hGreto­
fore licensed" containod in the quoted paru.grat)h should be con­
str.ued to read Ylhorctofore licensed under the Control Act.Vt and 
that the exemption cannot, therefore, be a))lied to the present 
licensGe's premises even though they were licensed before the 
Control Act was passed and the church was establishE~d ·wh:ile the 
premises were so licensed. It is a well settled rule of statu­
tory eonstructi.on, however, that a statutr:; vYhibhis amended is 
thereafter as to all acts subsequently done, to be construed as 
if the amendment had always been there o £.~12rel vs. State, 54 
N.J·.1. 421 (Sup. Ct. 189~.!.J. In accordance with th-is ru.le, sec­
tion 76 of the Control Act must be deemed to have been enacted 
on Dece~ber 6, 1933 in its Jrosent form, including the phrase 
"heretofore lj_censed". Thi3 :i)hraso, therefore, refers to a 
period.prior to the enactment cf the Control Act. Accordingly, 
the Commissioner hc~s hold th:1t ~Jrmnj_ses 1.lcensed for thG salG 
of alcoholic bever9.ges before the Control Act was passed and at 
the time the church or school was constructf;d and/or established; 
c_o~ne Yv:~ tht~1 tho exer~p~ion above quoted~ _Be~~angieri vs~ Newark, 
B1tllet1n ~68, Item ffloe Appellant's c0n~Gnt1on cannot, therefore, 
be sustained. 

The action of the Municipal Board of Alcoholic Bever­
age Control of the City of Newark is affir~cd. 

Dated: Deceabcr 18, 1934 
D. FREDERICK BURNETT, 

C or.1i:J is s i •J ne r 

13. APPELLATE DECISIONS -- SCHULTE VG .. PERj~H .fu""vlBOY 

Do AQ SCHULTE, INC., 
Ap:;Jellant 

--VS-

BOARD OF COMTvIISSIONERS OF 
1.rHE CITY OF PEHTH AMBOY, 

Hespondent 

I 

) 

) 

) 

ON APPEi~L 
CONCLUSIONS 

Me ssr f~. Osborne, Cornish & Scheck, by Harry V. 

John E. 
Attorneys for app0llant 

Toolan, Esq., Attorney for Respondent_ 

BY THE COI.11VIISSIONER: 
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.This i.s an a)pcal from tho denLJl of an a:;~)}:)11co.tlon· 

f .. ,,..J.11 .~"l nle;:,1:i:•r'·>'I';" 1-.r.::it!:)il (~j ~tribution license for ·_i)rE.miscs locatod ..... l"' .... ...... J '·~ ...... ~ _._ .. µ ... - ... 

at 120 Snith-Street, Porth Lmboyo 

Respondent contends that the application was proper­
ly denied for the reason that there cu·e an adequc.te n1m1ber of 
licensed places of' bu::Jiness in the vicin.i ty of appe1lt:mt' s 
pTemises and nn addition8..l lieense: would be soc1ally undesi.rp.ble. 

Comp:r.'ehensi ve and helpful br:i.e.fs have been subm5.tted 
by eRch s1ue so that the law and rulings hnve been fully ma~­
shalled. The renl difficulty, however, is in ~pplying tho law 
to the facts'" 

Appellant's promises are loc~ted nt n five-cornered 
J.ntersc::ction, .which D.dmi ttc;dly is the nhub 11 of the businr~ss dis­
t~ict. A plenary retail consumption license has bean issued to 
one Spitzer for premises locQted ~t nnothor of these five cor­
ncr;:3, m1dcr which liccnsG 5 hmvevm"', .only a distribution bus]_nE::ss 
is conducteda Respondent believes th~t not more than one of the 
five corners should be occupied by u liquor store; that the gov-
·ern:Lng body of the city had tho right 2.nd was under tho duty to 
ostablish some rulG eonc2rning the: loca.tlon of liquor stores nt 
this intersection. 

Appollan·t claims discriminationo Appell2nt shows that 
respondent has issued as many &s six liconscs in a single block 
in a busintss neighborhood, as n basis for the nrugment that 
re spondon t ho. s not unlf orrnly appli cd the policy on ·which J t now 
rellc~q thattb.'ere ls but one other distrj_!Jution license that has 
been ts sued in Perth Amboy, and that -'.°}.t a distance:; of abo-::i.t two 
city bloeks from. the Hhub"; thcL t lf37 cori::mmption 1iconscs l1ave 
been issued; that except for this, Spitzer controls the entire 
paclrnge goods bu::dness in Perth iirnboy; th~·:.t tho real IT~oti vc of 
respondent is to protect Spitzer from tho economic competition 
which appellant woul.d afford; that o. purchaser of a.· package or· 
liquor should l'H1V(? the right to mako his purchase in a pL:tc8 
other Unn a 1xn .. room; that appellant should hr.we the rtght to 
compote wlth Spitzer for tho package tr~tde. 

Ht~spondent. answers that lt was actuated only by the 
·loftiest motivr::;s of local pub1j.c poli.cy; -tb.at the neighborhood 
in which appellant's prcmj_sc:s are locntod is unique :Ln that it 
is the business heart of the city and therefore the differentia­
tion in·treatment is reasonableo 

Appellant's clIBrge of corrupt motivu is serious. It 
must be ·proved by clear and convinclng evidcnceo Mere innuendo 
and suspicion are of no o..vai1o Every p::c·:_:~mmption nust be made. 
that respondent performed its duty hon~·stly~ Thero is nothing 
in the instant c~se to show that respondont did not perform its 
duty in this manner. Appollnntls charge that respondent was 
m.oti va:tcd improper·1y is therefore ovcrr·aJ.od. 

The: rema:lning question is vvhcd~her the differentiation 
in treritrent accorded the vicinity in ~iich nppellantrs premises 
are locat.od is reasonable. 

The "hub" does stand ~ipo.rt fro:c.t the rost of tho city. 
ThG locHl u four corrwrs n is oftcm~ th0 EE:dn sourc~ of the: imprus­
s:Lol"1 ·which outsic1ers rel~E.dve of a m .. :micj_pali ty o The appE~n:rance 
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of those YYfour corners" may be and often is of rca1 cconor.1ic 
inportance to tho welfare of a munic:Lp;;1lity. While thu qucs­
ti6n is not entirely free of doubt, I conclude that the busi­
ness heo.rt of the clty may reasonably be trerlted differently 
frm;1 the reno.i.ning business soctionf~ and that res~~)ondent' s 
action in doing so in the instant case did not constitute an 
unroL~sonablG dlscri1:iin::ition 2gainst appellant. 

Accordingly, the action of respondent Board is af-
firmed. 

Dat0d: December 18~ 1934 
D. FREDERICK BURNETT, 

C oGmt s ;3 i. oner 

HEFUNDS - AFTER REFERENDUM 

Harold L. Bailey, Clerk, 
Dmvne 11ovirr1shi.p, · 
Dividing Creek, NQ J. 

Donr Sir: 

_Deceuber 18, 1934 

I b::cvG yours of November 7th, wherein ycu request a 
1 ruling on thE) correct procedure to be followed in deternining the 

amount of refund clue to those licensees whoso licens·2s, through 
the result of a referendum, become void and inoperative thirty 
(30) d~ys after the date of the vote. 

Although such refund is not expressly provided by law, 
it was not th0 intention of the Legislature to forfeit the money 
which had been pa:Ld for liccmse, which by ·its terr.as was to con­
tinue to June 30, 1935. Tho prohj_bi ti vo provisj.on o.s to refund 
in Section 28. was not 1;ie?ant to apply wherein the li.censoe had 
done no wrong; WJither does the procedure apply as set forth in 
connection wj_th voluntary surrender of a license. What evidently 
happens is that by virtue o.f a rof er end um thl-; retail, licensee is 
deprived of privileges previously grantc;;;d to hirJ s.nd which under 
ordinary circumstances he would continue to enjoy for the balance 
of the licensing p8riod and in all respects cm:1ply ·with the ·10.w. 

Unc~er the c:lrcurnstanccs, it would be unjust to allow 
any more than the earned f eo to be re ta hied. Honee, where a 
license previously issued becones void and inoperative by virtue 
of a referenduiJ adopted pursuant to section 113 of the Control 
1~ct, said licensee shall be entitled to a refund of that prorated· 
portion of the license fee r~prescnting the unexpired term of the 
license. · 

Cor~u:.iis s i_oner 


