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Summons.

State of New Jersey to Wright & Cobb Transpor-
tation Company and Heller Brothers Company.

You are summoned to answer the annexed com-
plaint of Alita E. Hough, in an action at law in 
the Essex County Circuit Court. And take notice 
that unless you file your answer to the said com-
plaint with the clerk of the Essex County Circuit 
Court, at Newark, within twenty days after service 
upon you of this writ and the annexed complaint, 
the plaintiff may proceed in the suit and judgment 
may be entered against you.

W it n e s s  : Frederick Adams, a judge of the said 
Court, at Newark, this 22nd day of March, nineteen 
hundred and seventeen.

W. Ho wa r d  De ma r e s t ,
Attorney.

JOSEPH MCDONOUGH,
Clerk.



Complaint
2

Essex County Circuit Court

10
A l jt a  E. Ho u g h ,

Plaintiff,

vs.

W e ig h t  & Co bb Tra n sp ort ati on  
Co mp a n y  a n d  H el l e r  Br o t h -
er s  Co mp a n y ,

Defendants,

Action at 
Law.
Complaint.

Alita E. Hough, residing in the Town of Belle- 
2q ville, Essex County, New Jersey, says that:

1. On February 21, 1917, plaintiff was lawfully 
walking on Mt. Prospect avenue, a public highway 
of the City of Newark, near Verona avenue, at 
which place an automobile truck owned or con-
trolled by defendant, Wright & Cobb, Transporta-
tion Company, was loading or unloading material 
for defendant, Heller Brothers Company, at their 
building on said avenue.

2. Said defendant or some one of them, in viola- 
30 tion of the ordinances of the City of Newark, im-

properly propelled said automobile truck or caused 
or permitted the same to be propelled over and 
across the curb and sidewalk of Mt. Prospect ave-
nue, blocking the passage of plaintiff and other 
pedestrians, without permission from the proper 
authorities for that purpose, first had and obtained.

3. The agents and servants of defendant, Wright 
& Cobb Transportation Company, and of defendant, 
Heller Brothers Company or some one of them,

40 were at the time and place aforesaid, engaged in
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Complaint

the operation of loading or unloading said auto-
mobile truck. Said agents and servants being the 
duly authorized agents and servants of their re-
spective employers, the defendants herein.

4. At the direction of said agents and servants 
and at their instance, and representation of the 
safety of such passage, plaintiff attempted to pass 
said automobile truck, but while so passing, they 10 
or some one of them, negligently and in a reckless 
and careless manner, dropped or caused or per-
mitted to drop, the tail-board of said automobile 
truck, striking the plaintiff on the mouth and forc-
ing her head violently against the side of the adjoin-
ing building, owned and occupied by defendant, 
Heller Brothers Company.

5. As a direct result of the negligence of the 
defendants or as a direct result of the negligence 
of some one of them, plaintiff sustained severe 
injuries to her lips, teeth, gums, jaw bones and head, 
and was otherwise greatly injured about her body.

6. By reason of said injuries, plaintiff was con-
fined to her bed and to her house for a long space 
of time, to wit, four weeks, and suffered and still 
does suffer and will in the future continue to suffer 
great pain and inconvenience.

Plaintiff demands of the defendants the sum of 
$5,000 damages.

W. HOWARD DEMAREST,
A ttorney of Plaintiff.

40

M&W Jersey State Library
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Summons and Complaint

ESSEX COUNTY CIRCUIT COURT.

28005

A l it a  E. Ho u g h ,
1 0  *laintiff,

vs.

W r ig h t  & Co bb Transportation  
Co mp a n y  a n d  Heller  Br o t h -
er s  Co mp a n y ,

Defendants,

W. HOWARD DEMAREST,
2 0  Attorney of Plaintiff,

Kinney Bldg., Newark, N. J.
I hereby appoint and depute John L. Kane to 

serve the within writ.
Witness ray hand and seal this 23rd day of M arch, 

1917.
RALPH B. SCHMIDT.

By H a r v e y  W. K e o u g h ,
( l . S.) Under Sheriff.

30 Filed March 24,1917.
Joseph  Mc Do n o u g h ,

Cleric.

Sheriff’s fee, $4.96.

Served the within summons and complaint March 
23, 1917, personally upon Allen Cobb, agent in 
charge of the Wright & Cobb Transportation Com-
pany with within named defendant at their place 

40 of business foot of Center street, Newark, and per-

Aetion at 
Law.
Summons and 
Com\
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Summons and Complaint

sonally upon A. G. Heller, Vice-President of the 
Heller Brothers Company the within named defend-
ant at their place of business 875 Mt. Prospect ave-
nue, Newark, N. J.

RALPH B. SCHMIDT,
Sheriff.

"By Jo h n  L. Parre ,
Special Deputy.
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Stipulation

ESSEX COUNTY CIRCUIT COURT.

A l it a  E. H o u g h ,

Co mp a n y  a n d  Hell er  Br o t h - Stipulation. 
er s  Co mp a n y ,

It is hereby stipulated and agreed by and be-
tween the several parties to this action, by their 

. attorneys, that the defendant, Wright & Cobb 
Transportation Company be struck from the Sum- 

20 mons and Complaint, and that said Summons and 
Complaint be and the same is hereby amended so 
as to read Allen Cobb, trading as Wright & Cobb 
Transportation Company, and the said Allen Cobb, 
so trading is hereby substituted as a party defend-
ant in this action without service of process or 
complaint.

It is further stipulated that each of the defend-
ants have fifteen days within which to file answer 
to the complaint.
Dated July 28, 1917.

W. HOWARD DEMAREST,
Attorney for Plaintiff,

RICHARD F. JONES,
Attorney for Defendant, Allen Cobb.

KELLOGG & CHANCE,
Attorney for Defendant, Heller 

Brothers Company.

10 W r ig h t  & Co bb Tran sp ort ati on

Defendants.

Plaintiff,

Action at 
Law.

30

40
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Answer

Answer.

(Filed July 31, 1917.)

ESSEX COUNTY CIRCUIT COURT.

A l it a  E. Ho u g h , 

vs.
Plaintiff,

A ll e n  Co bb, tr adi ng  as  W r ig h t  
& Co bb Tra n sp ort ati on  Co m-
p a n y  a n d  H eller  Br o t h e r s  
Co mp a n y ,

Defendants.

Action at 
Law.
Answer to
Amended
Complaint

10

The answer of Heller Brothers Company, one of 20 
the defendants in the above named suit, having an 
office at No. 865 Mt. Prospect avenue, in the City 
of Newark, County of Essex and State of New Jer-
sey, says that:

1. This defendant admits so much of paragraph 
“ 1” of the amended complaint as alleges that on 
February 21, 1917, plaintiff was walking on Mt. 
Prospect avenue, a public highway of the City of 
Newark near Verona avenue near which place an 
automobile truck, owned and controlled by defend- 30 
ant, Allen Cobb, trading as Wright & Cobb Trans-
portation Copany, was loading material of defend-
ant, Heller Brothers Company at their building on 
said avenue. This defendant alleges that it had 
hired said defendant, Allen Cobb, trading as Wright 
& Cobb Transportation Company as an independent 
contractor to transport said material from its said 
building and that said defendant, Allen Cobb trad-
ing as Wright & Cobb Transportation Company was 
engaged, in so doing, as such independent con- 40
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Answer

tractor at said time and place. This defendant 
denies each and every allegation of paragraph “ 1” 
of said amended complaint not hereinbefore ex-
pressly admitted.

2. As to paragraph “ 2” of the amended com-
plaint, said defendant, Heller Brothers Company 
denies that it, in violation of such ordinance or

10 otherwise, improperly or otherwise propelled said 
automobile truck or caused or permitted the same 
to be propelled over or across the curb or sidewalk 
of Mt. Prospect avenue; it denies that there is a 
curb at that place on Mt, Prospect avenue; it fur-
ther denies that the said automobile truck blocked 
the passage of the plaintiff or other pedestrians; it 
admits that it did not get permission to back said 
truck upon said sidewalk and alleges that no such 
permission is necessary. As to the allegations of 

20 said paragraph not hereinbefore expressly denied, 
it alleges that it has no knowledge or information 
thereof sufficient to form a belief.

3. It admits that an agent and servant of this 
defendant, Heller Brothers Company was, on 
February 21st, 1917, on M t Prospect avenue, a pub-
lic highway of the City of Newark, near Verona ave-
nue, engaged in aiding in the operation of loading 
an automobile truck owned and controlled by Allen 
Cobb, trading as Wright & Cobb Transportation

30 Company, and admits that the said agent and serv-
ant was the duly authorized agent and servant of 
this employer, the defendant, Heller Brothers Com-
pany, for the purpose of bringing to the said auto-
mobile truck the materials to be loaded, but denies 
all allegations of the said third paragraph of the 
said amended complaint not hereby admitted and in 
particular denies that said agent and servant of this 
defendant, Heller Brothers Company had any 
authority to do any other acts than those herein- 

40 before expressly stated.
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Answer

4. It denies the fourth paragraph of the said 
amended complaint.

5. It admits that the plaintiff sustained injuries 
but has no knowledge or information thereof suffi-
cient to form a belief as to the extent thereof, and 
denies that such injuries were the result of the 
negligence of the defendants.

6. Still denying that the injuries sustained by 
the plaintiff were sustained by the negligence of the 
defendants, it avers that it has no knowledge or 
information thereof sufficient to form a belief as to 
the matters* alleged in the sixth paragraph of the 
said amended complaint.

7. Said defendant, Heller Brothers Company, 
is respect of paragraph “2” of the amended com-
plaint, raises the objections and point of law that 
there is not any valid ordinance of the City of 
Newark regulating the propelling of automobiles 
over or across the curb or sidewalk of the public 
highways of the City of Newark.

FIRST DEFENSE.
The defendant, Heller Brothers Company, was 

not guilty of negligence.

SECOND DEFENSE.
Whatever damages and injuries were sustained 

by the plaintiff, Alita E. Hough, at the time and 
place mentioned in the amended Complaint were 
caused and contributed to by her negligence and she 
negligently exposed herself to the risk of such an 
accident and neglected to take precautions or to 
exercise care to guard and protect herself against 
such an accident and at the time and place men-
tioned in the amended complaint she was conduct-
ing herself in a careless and reckless manner and 
was not exercising care or taking precautions in

10

20

30

40
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Answer

walking upon the said public highway and sidewalk 
and in attempting to pass and while passing the 
automobile truck in the amended complaint men-
tioned.

THIRD DEFENSE.

That the alleged accident, at the time and place 
10 referred to in the amended complaint, and any 

injuries and damages alleged to have been sustained 
by the plaintiff as a result thereof, were due to the 
negligence or fault of some third perso.n or persons 
causing and contributing to the same, for whose 
acts the said defendant, Heller Brothers Company 
is not liable or responsible, and wTere not caused by 
negligence or fault of said defendant, Heller Broth-
ers Company or on the part of anyone for whose
acts said defendant is liable or responsible.

20 4
W her efore  the defendant, Heller Brothers Com-

pany demands judgment in its favor and against 
the said plaintiff together with its costs and dis-
bursements most wrongfully sustained.

KELLOGG & CHANCE, 
Attorneys for Defendant, 
Heller Brothers Company.

30

40



Answer
11

Answer.

(Filed August , 1917.)

ESSEX COUNTY CIRCUIT COURT.

A ll e n  Co bb, tr ad in g  a s  W r ig h t  
& Co bb Tra n sp ort ati on  Co m-
p a n y  a n d  H ell er  Bro t h er s  
Co mp a n y ,

A l it a  E. Ho u g h

vs.

Defendants.

Plaintiff,

Cobb Trans-
portation Com-
pany.

Allen Cobb,

Action at 
Law.
Answer of 
Defendant

trading as 
Wright d

10

20
Allen Cobb, trading as Wright & Cobb Transpor-

tation Company, one of the defendants in the above 
named action, residing at No. 103 Elmwood street, 
Brooklyn Manor, Richmond Hill, City of New York, 
in the County of Queens and State of New York, by 
Richard F. Jones, his attorney, answering the com-
plaint of the plaintiff, says that:

1. He admits that on February 21, 1917, plain-
tiff was walking on Mt. Prospect avenue, near Ver-
ona avenue, in the City of Newark, at which time 30 
and near which place, at the building of the defend-
ant Heller Brothers Company, at said avenue, the 
duly authorized agents and servants of the defend-
ant Heller Brothers Company were engaged in the 
operation of placing upon and loading an automo-
bile truck owned or controlled by him, with the 
material of said defendant Heller Brothers Com-
pany.

He denies the remaining allegations contained in 
paragraph “ 1” of the Complaint. 40



12
Answer

2. He denies the allegations contained in para-
graph u2” of the Complaint.

3. He admits that the duly authorized agents 
and servants of the defendant, Heller Brothers 
Company, were at the time and place aforesaid, 
engaged in the operation of placing upon and load-
ing an automobile truck of the defendant, Allen

10 Cobb, trading as Wright & Cobb Transportation 
Company, with the material of said defendant, 
Heller Brothers Company.

He denies the remaining allegations contained 
in paragraph “ 3”  of the Complaint.

4. He denies the allegations contained in para-
graph “ 4” of the Complaint.

5. He denies the allegations contained in para-
graph “ 5” of the Complaint.

20 He denies that any injuries sustained by the 
plaintiff were the direct result of his negligence.

6. He avers that he has no knowledge or infor-
mation thereof sufficient to form a belief, as to the 
allegations contained in paragraph “ 6” of the Com-
plaint.

7. This defendant, Allen Cobb, trading as 
Wright & Cobb Transportation Company, in respect 
to paragraph “2”  of the Complaint, raises the ob-
jections and point of law that there is no valid

30 ordinance of the City of Newark regulating the 
propelling of automobiles or automobile trucks 
over, upon or across the curbs or sidewalks of the 
public highways or streets of the City of Newark.

FIRST DEFENSE.

The defendant, Allen Cobb, trading as Wright & 
Cobb Transportation Company was not guilty of 
negligence.

40
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Answer

SECOND DEFENSE.

The plaintiff was guilty of contributory negli-
gence.

That the alleged accident and whatever damages 
and injuries were sustained by the plaintiff, Alita 
E. Hough, at the time and place mentioned in the 
Complaint, were caused and contributed to by her 
negligence, and she negligently exposed herself to 
the risk of such an accident and neglected to take 
precautions or to exercise care to guard and protect 
herself against such an accident and at the time 
and place mentioned in the Complaint, she was 
conducting herself in a careless and reckless man-
ner, and was not exercising care or taking precau-
tions in walking in, upon or over the said public 
highway and sidewalk, and in attempting to pass, 
and while passing, the automobile truck in the Com-
plaint mentioned.

THIRD DEFENSE.

That the alleged accident, at the time and place 
referred to in the Complaint, and any injuries and 
damages alleged to have been sustained by the 
plaintiff, as a result thereof, were due to the negli-
gence or fault of some third person or persons, 
causing and contributing to the same, for whose 
acts the said defendant, Allen Cobb, trading as 
Wright & Cobb Transportation Company, is not 
liable or responsible, and were not caused by the 
negligence or fault of the said defendant, Allen 
Cobb, trading as Wright & Cobb Transportation 
Company, or on the part of any one for whose acts 
the said defendant, Allen Cobb, trading as Wright 
& Cobb Transportation Company, is liable or re-
sponsible.

W h e r e f o r e , the defendant, Allen Cobb, trading 
as Wright & Cobb Transportation Company, de-

10

20

30

40
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Answer

mands judgment, in his favor and against the said 
plaintiff, that the Complaint herein as to him be 
dismissed, together with the costs and disburse-
ments of this action.

RICHARD F. JONES, 
Attorney for' Defendant, Allen 

Cobb, trading as Wright &
10 Cobb Transportation Company.

Office and Post Office address,
1 Exchange Place, Jersey City, N. J.

20  ‘
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Discontinuance

Discontinuance.

(Filed April 25, 1918.)

ESSEX COUNTY CIRCUIT COURT.

A lita  E. H o u g h ,
Plaintiff,

V8.

A ll e n  Co bb, tr adi ng  a s  W r ig h t  
& Co bb Tran sp or ta ti o n  Co m-
p a n y  a n d  H el le r  Br o t h er s  
Co mp a n y ,

Defendants.

At Law. 
Discontinu-
ance.

10

The attorneys for the respeetive parties consent-
ing thereto, it is on this 22nd day of April, 1918, ■
ordered the above entitled cause be and the same is 
hereby discontinued without costs as to the defend-
ant Allen Cobb, trading as Wright & Cobb Trans-
portation Company.

FREDERICK ADAMS,
Circuit Court Judge.

We consent to the entry of the above discontinu-
ance.

J. HOWARD DEMAREST,* Qf)
Attorney of Plaintiff.

RICHARD F. JONES,
Attorney for Defendants, Allen 

Cobb, trading as Wright &
Cobb Transportation Company.

April 25, 1918.

40



ESSEX COUNTY CIRCUIT COURT.

28005

A l it a  E. Ho ug h

vs.
Hell er  B r o t h er s  Co mp a n y ,

Defendants.

Plaintiff Action at 
Lmo.
Verdict by 
Jury.

Judgment for Plaintiff.

Amount 
Costs .,

$140.00
77.00

Total $217.00
W. HOWARD DEMARE ST,

Attorney of Plaintiff.

This action was tried before Judge Frederic 
Adams with a jury at the Essex County Circuit 
Court on April 29,1918.

The cause having been heard and submitted to 
the jury they return their verdict as follows:

They find in favor of the plaintiff Alita E. Hough 
and assess the damage against the defendant Heller 
Brothers Company at the sum of one hundred and 
forty dollars.

WThereupon it is adjudged that the plaintiff re-
cover of the defendant the sum of one hundred 
forty dollars and costs which are taxed at seventy 
dollars and making in the whole the sum of two 
hundred and seventeen dollars. *

Judgment entered and signed April 29, 1918.
WM. S. GUMMERE,

Judge.



Rule to Show Cause
17

Rule to Show Cause.

(Filed June 17, 1918.)

ESSEX COUNTY CIRCUIT COURT.

A l it a  E. Ho u g h ,

Heller  Br ot her s  Co mp a n y ,
Defendant.

Plaintiff Action at 
Law.

Rule to 
Show Cause.

10

Application having been made to me, the under-
signed (the Judge before whom said cause was 
tried), within six days after the rendering o f the 
verdict in the above cause, for a rule to show cause, 
why the verdict should not be set aside, and a new 
trial granted, on the ground that the damages 
awarded are inadequate, and the matter having been 
considered;

It is on this 30th day of April, 1918, on motion 
of W. Howard Demarest, attorney for the plaintiff, 
ordered that the said defendant show cause before 
me, in the said Essex Circuit Court, at the Court 
House, in the City of Newark, on the 18th day of 
May, 1918, at ten o’clock in the forenoon of said 
day, or as soon thereafter as the matter can be 
heard, whv the verdict in this cause should not be 
set aside and a new trial granted.

FREDERIC ADAMS, 
Circuit Court Judge.

40



Order for New Trial
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Order for New TriaL 

(Filed June 19, 1918.)

ESSEX COUNTY CIRCUIT COURT.

10 A l it a  E. Ho u g h ,
Plaintiff,

vs.
He l l e r  Br o t h e r s  Co mp a n y ,

Defendant.

Action at 
Law.
Order for 
New Trial.

A verdict in favor of the plaintiff in the sum of 
$140.00 having been returned by the jury in the 

20 above entitled cause, and the plaintiff having ap-
plied for and procured within six days from the 
date of the entering of said verdict, a rule to show’ 
cause why the same should not be set aside because 
the amount thereof was inadequate, and upon the 
return of said rule, to wit: on the 18th day of May, 
1918, counsel for the plaintiff and for the defendant 
appeared, and their arguments having been heard 
and considered, and the court being of the opinion 
that plaintiff should have a new trial on the ground 

3Q that the damages are inadequate, or at her option a 
judgment for $300.00 be entered in her favor and 
against the defendant; and the plaintiff having 
elected to stand trial,

It is on the 19th day of June, 1918, ordered that 
the verdict for $140.00 in favor of the plaintiff in 
the above entitled cause be set aside, and that a new 
trial be granted pursuant to the practice and rules 
of this court, in respect of damages only that it 
stand good in all other respects, and that plaintiff 

40 have a new trial on the question of damages, for
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Order for New Trial

which purpose the rule to show cause entered on 
April 30th, 1918, is made absolute.

It is further ordered that the defendant pay the 
costs of this application, inclusive of stenograph-
er’s fees of $13.50 and $5.00 and that the cause be 
placed on the list for trial.

FREDERIC ADAMS,
Circuit Court Judge.

20

40



Judgment
20

Judgment«

( Entered October 1, 1918.}

ESSEX COUNTY CIRCUIT COURT.

28005

This action was tried before Judge Nelson Y. 
Dungan with a jury at the Essex County Circuit
Court on October 1st, 1918.

The cause having been heard and submitted to 
the jury, they return their verdict as follows:

They find in favor of the plaintiff Alita E. Hough 
and assess the damages against the defendant 
Heller Brothers Company at the sum of seven hun-
dred fifty dollars.

Whereupon it is adjudged that the plaintiff re- 
40 cover of the defendant the sum of seven hundred

10

20 Ju d g me n t  f o r  Pl a in t if f .

Amount $750.00
95.00

Total $845.00

W. HOWARD DEMARE ST,
Attorney of Plaintiff.
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Judgment

fifty dollars, and costs which are taxed at ninety- 
five dollars making in the whole the sum of eight 
hundred and forty-five dollars.

Judgment entered and signed October 1st, 1918. 
Circuit Court Judgments No. 95, page 5.

WM. S. GUMMERE,
Judge. i q

20

30

40



Notice of Appeal
22

Notice of Appeal. 

(Filed October 14, 1918.)

ESSEX COUNTY CIRCUIT COURT.

10
A l it a  E. Ho u g h ,

Plaintiff,

vs.
H ell er  B ro t h er s  Co mp a n y ,

Defendant.

Action at 
Law. 
Notice of 
Appeal.

To Howard Demarest, Esq.,
20 Attorney for Plaintiff.

S ir:
Take notice that the defendant appeals to the 

Court of Errors and Appeals of New Jersey from 
the whole of the judgment entered in the above 
entitled cause, and that it will hereafter, in compli-
ance with law and the rules of court in such case 
made and provided, serve and file its grounds of 
appeal.

Dated October 10th, 1918.
BO Respectfully yours,

KELLOGG & CHANCE, 
Attorneys for Defendant.

40
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Grounds of Appeal

Grounds of Appeal.

(Filed November , 1918.)

NEW JERSEY COURT OF ERRORS AND 
APPEALS.

A l it a  E. Ho u g h ,
Plaintiff-Appellee,

vs.

Hel l e r  Br oth er s  Co mp a n y ,
Defendant-Appellant.

The defendant-appellant, Heller Brothers Com-
pany states the following grounds of appeal in this 
cause: 20

1. The trial court erred in denying the defend-
ant’s motion for a non-suit.

2. The trial court erred in denying the defend-
ant’s motion for a direction of a verdict.

Dated October 29th, 1918.
Respectfully yours,

KELLOGG & CHANCE,
Attorneys for Defendant-Appellant.

To W. Howard Demarest, Esq., 30
Attorney of Plaintiff-Appellee.

Actwn at 10
Law.
On Appeal 
from Essex 
Circuit Court. 
Grounds of 
Appeal.

40
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A lit a E. Hough, direct

Testimony.

ESSEX CIRCUIT COURT.

Thursday, April 25, 1918.

10
A l it a  E. Ho u g h , 

vs.
Heller  Bro t h er s  Co mp a n y .

Action at 
Lato.

Before Hon. Frederic Adams, J-, and a jury.
For plaintiff appears W. Howard Demarest, Esq.
For defendant appear Messrs. Kellogg & Chance, 

by R. Robinson Chance, Esq.
A jury is called and sworn.
Mr. Demarest opens for plaintiff.

20 Mr. Chance opens for defendant.
Mr. Demarest. If the court please, I want to 

start off by offering in evidence, as agreed by Mr. 
Chance and myself, a radiograph, or X-ray, contain-
ing four negatives showing the condition of the 
upper and lower jaws with reference to the teeth 
injured in this accident. That is consented to, I 
believe. This appears to have been taken March 24, 
1917.

(Marked Ex. P. 1.)
30 Mr. Demarest. I want also to offer three photo-

graphs of the plaintiff, each showing particularly 
the condition of her mouth, the date of which, I 
believe, will be testified to as being March 18 or 19, 
1917, or in that neighborhood. Those are consented 
to also.

(Marked respectively Ex. P. 2, Ex. P. 3 and 
Ex. P. 4.)

Mr Chance. I f your Honor please, I am about 
to offer two pictures, showing the truck which it

40 will be testified to is the—-
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Alita E. Hough, direct

The Court. How are you going to offer them 
now?

Mr. Chance. It is by stipulation between the 
parties that we are going to put them all in now.

The Court. Go on and tell us what they are.
Mr. Chance. They are pictures of the truck 

against which the face of the woman came in con-
tact. 10

(Marked Ex. D. 1.)
Mr. Chance. And the other is a picture of the 

sidewalk and the plant of the defendant, Heller 
Brothers Company, at the place about where this 
accident took place.

(Marked Ex. D.2.)

ALITA E. HOUGH, plaintiff, sworn in her own 
behalf. 20

Direct examination by Mr. Demarest.
Q . Mrs. Hough, you are the plaintiff in this case?
A I am.
Q You are married?
A I am.
Q And your husband’s name?
A George W. Hough.
Q Where do you live?
A 33 Wilson place, Belleville.
Q The date that this accident happened was 30 

February 21, 1917?
A Yes.
Q Where did it happen, on what street?
A On Mt. Prospect avenue.
Q In which direction were you going?
A Towards Belleville.
Q North?
A Yes.
Q On what side of the street, the downtown side 

of the street? 40
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10

20

30

40

A No, going towards Belleville.
Q But you were on the easterly side of the 

street?
A Yes.
Q And on the northeast corner of Mt. Prospect 

avenue and Verona avenue, is that where Heller 
Brother’s plant is located?

A Yes.
Q And is there a door, or entrance, on Mt. Pros-

pect avenue?
A Yes.
Q Do you know for what purpose that entrance 

is used?
A Why, I don’t know.
Q Does this picture, D. 2, represent what you 

recollect to be the location?
A Yes.
Q And this is the door, or entrance, that you 

refer to?
A  Yes.

Mr. Demarest. Indicating an entrance to-
ward the right of the picture.

Q And it was at that entrance that this accident 
occurred?

A Yes.
Q Was there a vehicle of some kind backed up 

against the building?
A Yes.
Q Is there a sidewalk at that place?
A There is.
Q And is there a curbstone along the street?
A Well, I don’t know; I never noticed it.
Q What kind of a truck was there?
A A truck for shipment.

\Q An automobile truck?
A Yes, sir.
Q How close to the building was it?
A Well, there was about a foot difference in
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the tail-board and the building.
Q (By the Court.) How did it stand, backed 

up?
A Yes, sir.
Q (By Air. Demurest.) Was the tail-board 

raised or lowered?
A Lowered, even with the truck.
Q So that it was out straight? 10
A Yes.

By the Court.
Q Even with the floor of the truck, you mean?
A Yes.
Q So that the floor of the truck and the tail-

board would be on the same plane?
A Yes.

By Mr. Demurest.
Q What was being done at the truck then?
A They were bringing out a box on a crane. 
Q An overhead track?
A Yes.
Q Who was bringing, this out?
A Why, a boy.
Q Did he come out of the factory? 
A Yes*
Q That is, Heller Brother’s plant?
A Yes.
Q And what did he do with the box?
A Why, he put it on the truck.
Q On the tail-board?
A Yes.
Q And what did he do then?
A He said, “ One moment, and I will let you go 

through.”
Q (By the Court.) The boy said so?
A Yes.
Q (By .Mr. 

through?
Demurest.) And did you

20

30

go
40
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A I started to go through.
Q What else did he do before you went through?
A Well, to my recollection, there was one man 

standing on the front of the truck and this boy was 
standing on the rear.

Q He is the one who told you to go through?
A Yes.
Q (By the Court.) AVas the man standing on 

the side of the truck?
A One on the front and one on the rear.
Q (By Air. Demurest. ) And it was the boy who 

asked you to go through?
A Yes.
Q And what did he do before you went through?
A Why, he said, “ One moment, and I will let 

you go through.”
Q (By the Court.) Well, did he do anything?
A Yes, he raised the tail-board.
Q The boy raised the tail-board?
A Yes.
Q (By Mr. Demurest.) And then you went 

through?
A Yes.
Q Did anything happen then?
A Why, I looked up, and all I remember saying, 

“ You have knocked my tooth out,”  and that is all I 
remember until I was in a small office.

Q Inside of the building?
A Yes.
Q Well, did the tail-board drop on you?
A Yes.
Q And where did it strike you?
A In the jaw.
Q Upper or lower?
A Upper.
Q What part of your jaw, the front or the side 

or—
A The front.40
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Q And what tooth was knocked out?
A The front tooth.
Q One of the centers?
A Yes.
Q One of the central teeth?
A Yes.
Q And were any other teeth injured?
A Yes, the one next to it and—
Q What was the matter with that?
A Well, that was the one that was badly rotated 

on the left of that first central.

By the Court.
Q What happened to the one that was on the . 

left?
A It was knocked loose and rotated.
Q There was one knocked out, and the one to 

the left of that was badly rotated; is that right?
A Yes.

The Court. Well, go on.

By Mr. Demurest.
Q What happened to the other teeth?
A The one on the right of the one that was 

knocked out, that was loosened, so that the nerve 
abscessed and had to be removed.

By the Court.
Q The one to the right of the one that was 

knocked out, did I understand you to say?
A Yes.
Q That had to be removed?
A The nerve; that was also broken on the end.

By Mr. Demurest.
Q Any other teeth injured?
A Yes, there was a lower one injured.
Q What happened to that?
A There was a corner broken off of that.
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Q Was there a corner broken off of the other 
central?

A Yes.
By the Court.

Q Was that on the lower jaw?
A . On the upper.
Q You have gone back to the upper jaw?
A Yes.

20

30

By Mr. Demurest.
Q Were any other teeth loosened or damaged?
A The bottom teeth were all loosened.
Q For how long did they stay loosened?
A To my recollection, about two months the bot-

tom ones were loose; I was unable to bite on them.
Q {By the Court.) On which jaw were the teeth 

that were loosened?
A The lower.
Q {By Mr. Demurest. ) Were your lips or gums 

cut?
A Yes.
Q Which ones?
A They were bruised, the upper and lower.
Q- Did they bleed?
A No, they did not.
Q Did any part of your face or mouth bleed at 

the time?
A Only where the tooth was knocked out.
Q And that did bleed?
A Yes.
Q Where were you taken after the accident?
A When I came to I was in this little office.
Q Had you been unconscious?
A Well, I don’t remember anything after the 

accident until I came to in this office.
Q What office was that?
A Why, it was in the shipping room.
Q Who was there?40
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A A man they called Mr. Wanamaker.
Q Was he employed there?
A Well, I presume he was.
Q (By the Court.) W as# this in the Heller 

building?
A Yes, sir.
Q (By Mr. Demurest.) Did he have working 

clothes on? 10
A Yes.
Q And who else was there?
A Why, the man that was standing in the front 

of the truck as I started to go through,
Q Was anybody else there?
A Not that I remember.
Q Was the boy that was at the rear of the truck 

there?
A Not that I remember.
Q Was there another boy there besides him? 20 
A Not that I remember.
Q The only man you talked to was Wanamaker?
A Yes.
Q How did you talk to him?
A Why, he talked to me; I was crying about my 

tooth, and he said, “ Don’t cry. We will fix your 
teeth.” And he turned to this man that was on the 
truck, and said, “ I always knew”—

The Court. Never mind about that. There 
are some doubts about these'statements by Mr. 
Wanamaker. There is no proof that he was 
an agent to make statements there.

Mr. Demurest. No, there is not.
The Court. Strike out the last statement.

Q Was any physician called to attend you?
A Dr. William H. Warren.
Q At the time of the accident was that?
A  Yes.
Q Did he come there to the factory? 40
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10

20

A Yes.
Q Do you know who called him?
A I do not.
Q You did not call him?
A I did not.
Q And no one at your instance called him?
A No.
Q And did he attend you after the accident?
A He did.
Q Did he and Mr. Wanamaker or any other 

employee have a conversation in your presence?
A They did not.
Q How long were you confined to your home 

after this accident?
A 1 was in bed two weeks, and the third week 

I was able to be up and around, and then I lived 
with my mother for four weeks.

Q Did you live with your mother prior to the 
accident?
. A  No, I did not.

By the Court.
Q Where w7as that, at what place did your 

mother live, madam?
A She lives at the same address.
Q What w7as that?
A She lives at the same address, 33 Wilson 

place, Belleville.

By Mr. Demurest.
Q And you wrent upstairs in her house to live 

after the accident?
A I did.
Q For how7 long did you continue that?
A About four w7eeks.
Q During which time you were not doing yimr 

ow7n housework?
A I was not.
Q ( By the Court. ) Was this building that you40
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speak of an apartment house?
A Yes.
Q (By Mr. Demurest. ) How many families?
A Two.

By the Court.
Q You lived on what floor?
A The first. ^
Q And your mother on what floor?
A The second.

By Mr. Demurest.
Q For how long did you continue to live with 

your mother?
A Four weeks.
Q And then did you resume your ordinary voca-

tions?
A Not entirely.
Q In what respect did you not resume them? 20 
A Why, I wasn’t able to do all my own work.
Q Are you now able to do so?
A Yes.
Q Were there any other results of this accident 

besides the injury to your teeth?
A Yes.
Q WThat were they?
A Why, I had nervous indigestion.
Q How does that affect you?
A Why, none of my food seemed to digest. 30
Q Have you had medical treatment on that ac-

count?
A Yes.
Q Who has treated you for that?
A Dr. Dieffenbach.
Q And he is in Newark?
A Yes.
Q And you have had dental treatment for the 

injury to your teeth?
A Yes. 40



84
Alita E. Hough, direct

Q Who has done that?
A  Dr. Tillou, Dr. Charléis Tillotf.
Q {By the Court.) Of Newark?
A Yes.
Q (B y Mr. Demurest.) Has any other dentist 

examined your teeth besides Dr. Tillou?
A  Dr. Burlew.

-Q Q Any one else?
A  Dr. Fish.
Q When did he examine you?
A Monday of this week.
Q At his office?
A  Yes, sir.
Q (By the Court.) Is he a Newark physician? 
A Yes.

Mr. Demurest. A dentist, if the court please, 
not a physician.

20 Q (By Mr. Demurest.) How frequently did 
you try to go to Dr. Tillou?

A  A number of times.
Q Well, would you say weekly?
A  Yes, twice a week; when I first consulted

him—
Q Are you still going?
A  Yes, sir.
Q What were you going to say?
A When I first consulted him I went twice

30 weekly.
Q And recently how frequently?
A  Well, about once a week.
Q Is it going to be necessary for him to perform 

any kind of an operation?
A Yes.
Q For what purpose?
A There is a piece of that tooth in the jaw. 

The Court. Is not this question a little 
doubtful— “ Is it going to be necessary to per-
form an operation?”40
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Mr. Demarest. Well, perhaps the dentist 
will be better able to testify to that.

Q Mrs. Hough, can you tell us what was the 
condition of the street on the day this accident hap-
pened— that is, the roadway at this point?

A In front of the truck it was muddy also.
Q How about the sides approaching the front 

of the truck? 10
A As far as I can remember, that was also 

muddy.
Q Had it been raining?
A No; it had been a heavy frost the night be-

fore.
Q Any snow?
A No!
Q You did not care to go around the front of 

the truck?
A I did not. 20
Q Why?
A Why, it was muddy.
Q Is that the only reason?

(No response.)
Q If it is, say so, and if it is not, tell us?
A  Well, it was muddy and I couldn’t get out in 

front of the truck.
Q WThat time of day was this, Mrs. Hough?
A Between four and four-thirty.

Cross examination by Mr. Chance. 30
Q Mrs. Hough, after the time that you were 

hurt how did you get home, did you walk, or were 
you taken in an automobile?

A  The doctor took me home in his automobile.
By the Court.

Q Dr. Tillou?
A  Dr. Warren. Oh, no, it wasn’t his car.
Q Well, he took you home?
A He took me home, yes, but it wasn’t his car. 40
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Q In an automobile?
A Yes.
Q How far was that from your home?
A Why, about ten minutes, perhaps less than 

that.
Q Ten minutes’ walk?
A Yes.

10 By Mr. Chance.
Q You had bundles in your arms, did you not, 

when you went by the truck?
A Yes, I had been shopping in Verona avenue.

By the Court.
Q One or more bundles?
A More, because I had been to the butcher shop 

and the delicatessen store.
Q You had bundles?

20 A Yes, sir.
By Mr. Chance.

Q Had you been to any other place?
A Yes, into a small drygoods store there on Ver-

ona avenue.
Q And that about sums up your list of bundles? 
A No, I had the parcel in a bag.
Q How many bundles altogether did you have? 
A To my memory I had three.

By the Court.
30 yQ Three bundles besides the bag?

A Yes.
Q What kind of a bag was that?
A Just a small silk bag.
Q Which hand did you hold that in, or did you 

hold it on your arm?
A In my right hand.

By Mr. Chance.
Q Were you knocked down by the impact of the 

40 tail-board against your face?
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A I was knocked up against the building; I was 
knocked, but not knocked down.

Q You did not fall?
A I don’t remember; all I remember is just say-

ing, “ My tooth is out,” and I remember nothing else 
until I was in this small office.

Q You have never been engaged in any business 
except housework, the domestic service that you ren-
dered your husband?

A No, I have not.
Q Was this tooth that was knocked out a pivot 

tooth or a natural tooth?
A Natural.
Q Had you ever received dental treatment pre-

vious to the date of the accident?
A In 1915.
Q Who treated you then?
A Dr. Charles Tillou.
Q Did you have medical treatment a short time 

before the happening of the accident?
A No, I did not.
Q When did you have the doctor last before the 

happening of the accident?
A About two years.

The Court. You mean a physician?
Mr. Chance. Yes, I meant a physician..
Witness. Yes.

Q Did you hear the parties on the truck say any-
thing between themselves?

A Why, when I was in this small office—
Q No, you misunderstand my question. At the 

time just before you started to pass by the struck 
did you hear any conversation between the people 
on the truck?

A I did not.
Q Were you all the way past the tail-board as 

it hit you, or were you just beginning to pass, or 
about mid wav, or how far?v  /
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A About midway.
Q Was the door in the front o f Heller Brother^ 

building open or closed at the time?
A Open.
Q Open?

. A Yes.
Q Do you remember whether the sidewalk cov-

ers the entire space between the curbing and the 
building, in front of Heller Brothers’ building?

Mr. Demurest. I do not think that is ma-
terial. I shall object to it, if you Honor please. 
As long as there is a sidewalk there, I think, 
that is all that is necessary to be put in evi-
dence.

The Court. I think it is competent to show 
just what the physical situation was. I see no 
objection to her answering i t  Do you under-
stand the question, madam?

Witness. No, I do not.
Q (Question read.)
A I have never noticed.
Q (By the Court.) You do not remember?
A No, I do not.
Q (By Mr. Chance.) Was there anybody be-

tween the truck and the building at the time of the 
accident besides yourself?

A Only this boy that was bringing out this box 
on this crane.
By the Court.

Q What do you mean by “ crane?”
A There is a crane above that they bring these 

cases out on and drop them on the trucks.
Q The crane was up above?
A Yes.
Q How was the boy working it? Where was 

the boy?
A He wTas inside, bringing out this box.
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Q Inside of the building?
A Yes,
Q The box was on the crane?
A Yes, sir.
Q How was the boy bringing out the box?
A He was bringing it out to this truck on this 

crane.
The Court. I am afraid I do not understand 

the crane. Have you got any photograph of it 
there?

Mr. Demurest. Yes, sir (handing photo-
graph to the court). It should probably be 
called an overhead track.

The Court. Is there any objection to this 
being used now?

Mr. Demurest. Not on my part; no, sir.
The Court. Then I shall ask the jury to look 20 

at it first.
Mr. Demurest. I shall show both of them to 

the jury (handing Ex. D. 1 and D. 2 to the 
jury).

Q I see, madam, on photograph marked D. 1 a 
representation of the sidewalk and of a wagon, or 
¿-ruck, and of a building. That is Hellers’ building,
I suppose?

A Yes.
Q And that is the same truck or one like it, I 30 

suppose?
A Yes.
Q Where is the crane, what you call the crane?
A That extension (indicating).
Q This projection from the building in line with 

the upper part of the truck. Now, will you tell us 
how the boy was using that crane?

A He was bringing the box out on this and put-
ting it on the truck.

40
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Q Can you tell us how he did it? Where was 
the box when you first saw the box?

A On this— about between the opening and the 
tail-board, that space between the building and the 
tail-board (indicating).

Q Well, how does that crane work? Does it 
work up and down?

A No, the box was sliding on this crane.
Q You say the crane slides?
A Why, the box was sliding on the crane, on a 

wheel.
Mr. Demarest. If your Honor please, I have 

other witnesses here in court who will testify 
as to the operation of it.

At one o'clock P. M., the court takes a recess 
of one hour.

20
A f t e r  Re c e s s .

ALITA E. HOUGH, plaintiff, resumes the stand in 
her own behalf.

Cross examination (continued) by Mr. Chance.
Q How long after the time of the happening of 

the accident was it before you saw your dentist?
A Three weeks and one day.
Q When did you decide to bring a suit for this

30 • • oinjury:
Objected to as immaterial.
The Court. ( After argument. ) I sustain the 

objection to the question as irrelevant.
Q When did the dentist begin his treatment, as 

soon as you saw’ him that three weeks after the 
accident, or did he do something in the way of wait-
ing before he began actual treatment?

A The day that I consulted him ; that was three 
40 w7eeks and one day .after the accident.
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Q (By the Court.) You mean Dr. Tillou?
A Yes.
Q You have spent no money of your own for 

dentists, have you?
Mr. Demurest. I object to that. The com-

plaint is not based on expenditures, nor does 
the plaintiff ask for the return of moneys spent.

Mr. Chance. Upon that statement, I with- 10 
draw the question.

Q Suppose you state to the court and jury what 
sort of procedure Dr. Tillou went through in the 
course of his treatment?

A Why, he treated my gums with iodine and 
with a solution. Of course, I don’t know just what 
it was.

Q Is that all that he did?
A With a small appliance that they use for 

treating the gums. Being that I am not a dentist, ^
I don’t knowT just how to tell you.

Q Are you very certain that that tooth on the 
right side that you say was found chipped by the 
dentist was not chipped before the happening of 
the accident?

A Yes.
Q How wide was the tail-board of that truck, 

according to your recollection?
A Well, I don’t just remember the width.
Q Well, was it six feet or one foot, or what? 30
A Well, I don’t know.
Q You connot, I presume, approximate it?
A No, I cannot.

By the Court.
Q Do you remember how the height of the tail-

board when it was raised was, compared with your 
height?

A I do not.
40
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Re-direct exammation by Mr. Demarest.
Q Mrs. Hough, did you haye and have you 

recently had difficulty in biting with the front
teeth?

A I have; I am unable to bite with my front 
teeth.

Q For how long a time, measured in minutes, it 
you can, did you stand at the side of the truck be-
fore attempting to pass through?

A To my recollection, about three minutes.
Q Was that period the period elapsing after the 

boy at the rear of the truck had said for you to wait 
and he would let you through, or was that before
he said that?

A After he said that he would let me through.
Q ' You waited that long?
A Yes.
Q During that, time you have been asked 

whether you heard any conversation between this 
boy and the man who, you testified, was at the front 
of the truck. Was there any conversation between
them?

A Not that I heard.
q  And you stood there for about three minutes? 
A  Yes, sir.
Q During that time there was no conversation

between them?
A There was not.
Q I omitted to ask you about the treatments of 

Dr. WTarren. Did he treat you at your home?
A Well, he didn’t treat me at my home; he pre-

scribed for me and I went to his office.
Q Did he come to your house after the accident

at all?
A He did.
Q How many times?
A He was there three weeks every day.
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Q Well, you must have misunderstood me. I 
asked you before whether he treated you at your 
house. He did, did he?

A Yes, he was there three weeks.
Q Every day?
A Yes, sir.
Q (By the Court.) At his office or at your
* 10house?

A At my home.
Q (By Mr. Demarest.) And then after the 

treatments at your home did you take treatment 
from him at his office?

A Yes.
Q For how long?
A Well, that I don’t just remember.
Q Several treatments?

. A Yes.
Q Several prescriptions?
A Yes.
Q What was the condition of your digestion

before this accident?
A Very well; I never had any trouble.
Q The dental treatment that you testified was 

administered to you in 1915 by Dr. Tillou, what 
was the nature and extent of that?

A 1 had a cavity filled and my teeth cleaned.
Q And were your teeth prior to the accident in 

good condition?
A Yes.
Q Was the boy that you said was at the rear of 

the truck on the truck or on the ground?
A To my recollection, he was on the truck.
Q (By the Court.) When?
A When this accident happened. 
q  (By Mr. Demarest.) You do not think he

was on the groupnd?
A My recollection is that he was on the truck.

40
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By the Court.
Q When he said for you to wait where was he? 
A My recollection is that he was on the truck.
Q Where was the box that he was handling?
A On the truck.
Q In what way, if you remember, did he raise 

the tail-board?
10 A From the truck.

Q In what way?
A He pulled it up.
Q How did he get hold of it—how did he get 

hold of the tail-board in order to raise it?
A Well, I don’t just know whether he used 

chains or by hand.

HOWARD LEWIS DOOLITTLE, sworn in behalf 
2^ of plaintiff.

Direct examination by Mr. Demarest.
Q Mr. Doolittle, where do you live?
A  53 Smith street, Belleville.
Q Did you ever work for Heller Brothers?
A Yes, sir.
Q Who was your immediate superior; that is, 

your boss?
A Mr. Wanamaker.

30 Q And what office did he hold?
A I suppose he had charge of the shipping room. 
Q Called the shipping clerk?
A No, sir; I couldn’t say.
Q You do not know what he was called?
A No, sir.
Q Did you work in the shipping room?
A Yes, sir.
Q Did you work there at the time of this acci-

dent, on February 21, 1917?
A Yes, sir.40
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Q W h e r e w e r e y o n w o r ki n g a t t h a t ti m e ?

A I n t h e s hi p pi n g r o o m.

Q ( B y t h e C o u rt. ) T h a t i s, of H ell e r’ s f a c t o r y ?

A  Y e s, si r.

Q ( B y M r. D e m a r e st.) W h a t w e r e y o u r g e n-

e r al d u ti e s ?

A T o n ail t h e c o v e r s o n t h e b o x e s a n d t o l o a d 

t h e t r u c k s. , 1 0

Q A n d i s t h e r e a y o u n g m a n n a m e d O’ N eill t h a t 

w o r k s t h e r e, t o o ?

A  Y e s, si r.

Q O r t h a t di d w o r k t h e r e a t t h at ti m e ?

A  Y e s, si r.

Q A n d w e r e hi s a n d y o u r j o b s si mil a r ?

A  N o, si r.

Q W h a t w a s hi s d u ti e s ?

A I b eli e v e h e p a c k e d t h e b o x e s.

Q A t t h e ti m e o f t hi s a c ci d e n t w a s h e d oi n g hi s 2 0 

w o r k o r y o u r w o r k ?

A H e w a s d oi n g m y w o r k.

Q Wli a t w e r e y o u d oi n g ?

A I w a s c a t c hi n g, u si n g t h e t a c kl e; I w o ul d 

c at c h i t o n t h e b o x a n d p ull i t al m o s t u p t o t h e d o o r, 

a n d O’ N eill w o ul d t h e n t a k e i t f r o m t h e r e a n d l o a d 

i t o n t h e t r u c k.

Q C a n y o u d e s c ri b e t o u s t h e t a c kl e t h a t y o u 

m e n ti o n e d a n d t h e o v e r h e a d t r a c k o n w hi c h t h e 

b o x e s w e r e c o n v e y e d ? W h e r e di d t hi s o v e r h e a d 3 0 
t r a c k s t a r t ?

A I t s t a r t e d t o w a r d t h e r e a r o f t h e s hi p pi n g 

r o o m.

Q T h a t i s h o w m a n y f e e t a w a y f r o m t hi s d o o r, 

w o ul d y o u s a y ?

A A c o u pl e of h u n d r e d f e e t; I c o ul d n’ t s a y e x-

a c tl y h o w m a n y f e et.

Q W ell, q ui t e a di s t a n c e ?

A Y e s, si r.✓  '
4 0



46
iloirard Lewis Doolittle, direct

Q And these boxes were put onto sòme kind of 
tackle.. Wliat is that?

A They are put on the tackle and pulled up—
Q I want you to describe the tackle. Was it on 

a wheel that runs on the track?
A Yes, sir.
Q And are there chains that are attached to that 

10 wheel?
A Yes, sir.
Q What is the purpose of the chains?
A To pull one chain you would raise the box 

and pull the other one and it would lower it.
Q ( By the Court. ) What do the boxes rest on?
A On a hook that is attached to the chain.
Q {By Mr. Demurest.) Sort of a tongs?
A Yes, sir.
Q And one portion of this tongs arrangement 

20 would connect with each side of the box?
A Yes, sir.
Q Just like as if a man takes up a piece of ice 

with tongs?
A Yes, sir.
Q And the chain was attached to either of those 

tongs?
A Yes, sir.

Objected to as leading.
The Court. I shall let the answer stand.

O (J

Q Does this overhead track which has been 
called by Mrs. Hough a crane incline; is it on a 
slant?

A I don’t know whether there is any slant or 
not.

Q And what method is employed to convey 
these boxes when they are taken up by these tongs?

A Why, just take hold of both chains and pull 
on them and it will pull the box along.

Q Revolving the w heel on the track?40
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A Yes, sir.
Q And do you push them out over the wagon, 

or truck, that happens to be standing outside?
A Yes, sir.
Q And then what is done?
A Then pull on one chain, and that lowers the 

box; as soon as the box rests on the truck the tongs 
leave go.

Q Where were you at the time this accident hap-
pened?

A Just inside the doorway, pulling the chain 
back inside, to go for another box.

Q By “chain” you refer to the tackle that takes 
hold of the boxes?

A Yes, sir.
Q {By the Court.) Where was the box just 

then?
A The box had been lowered onto the truck 

and the chain had been passed in to me.
Q {By Mr. Demurest.) Whose duty was it 

generally to do the work that you were doing that *■ 
day?

A It was my work.
Q Well, I understood you to say that O’Neill 

was doing your work that day?
A Yes, sir.
Q tie was helping, then, to do it?
A Yes, sir.
Q And where was O’Neill at this time?
A He was standing near the doorway.
Q Was he on the truck or on the ground?
A Why, when I just had taken it out at the 

time he was on the ground.
Q And then you took the chains back after the 

box had been delivered onto the truck?
A Yes, sir.
Q Did you see what O’Neill did after that?
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A O’Neill started to raise the tail-board of the 
truck, I think.

Q Did you see the tail-board go up?
A I couldn’t be sure that I did see it go up ; no, 

sir.
Q What makes you say that he started to raise 

the tail-board?
10 .A  Because of what he stated after the accident.

The Court. Never mind what he said after 
the accident ; just tell us what you saw.

Q Did you see the tail-board come down?
A No, sir.
Q Did you hear it go up or did it make any 

noise in being raised?
A I can’t remember whether it did or not.
Q Did you hear it come down?
A No, sir.
Q What was the next thing you did see or hear?
A The next thing I seen was O’Neill coming 

back into the door, and shortly after that Mrs. 
Hough came in, and she started to cry, and her 
tooth was out on the floor.

Q With whom did she come in?
A Mr. Wanamaker came in and assisted her 

into the little office there which he has, and he sent 
down to the office for one of the girls.

Q He sent for what?
A He sent into the office for one of the girls.
Q Were you given any particular instructions 

as to how your work should be done?
Mr. Chance. I object on the ground that it 

is immaterial what instructions were given to 
this witness.

The Court. Why?
Mr. Chance. Because there is nothing to 

show that anything that this man did had any-
thing to do with her injury; that is, there has40
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been no proper foundation laid for any testi-
mony as to what this man’s duties were.

The Court. Well, the witness having said 
that O’Neill was" doing his work, it may per-
haps be useful to know what his work was 
and what instructions, if any, had been given 
him about doing it. It may not lead to any-
thing, but I think it possibly may. I shall 10 
allow it.

Defendant’s counsel prays an exception to 
this ruling of the court.

Exception noted as ground of appeal.
Q Were you given any particular instructions?
A The only instructions that I was given was 

that I should nail the covers onto the boxes and to 
load the trucks.

Q Nothing further than that? „ q
A No, sir; not that I can remember of.
Q You did not see where O’Neill was at the 

time this tail-board was supposed to have been 
raised, did you, Mr. Doolittle?

A No, sir.
Q You just knew that he was outside before 

that?
A Yes, sir.

Cross examination by Mr. Chance.
Q Did Mrs. Hough walk into the little room 

where you saw her or was she carried in, if you 
recall? 1 j %

A I think she came in with the assistance of Mr. 
Wanamaker; I won’t say for sure, but I believe she 
did.

Q Now, just a few moments ago did you not 
say that Mr. Wanamaker came in afterwards?

(No response.)
Q If so, how do you reconcile that statement 

with the present one? 40
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(No response.)
By the Court.

Q Dirt you say so or not, i f  you remember?
(No response.)

Q Can you answer the question?
(No response.)

1 0 Q The question merely is whether you said be-
fore that Mrs. Hough came in with Mr. Wanamaker,, 
or whether Mr. Wanamaker came in before, or 
whether Mr. Wanamaker came in afterwards. Do 
you remember whether you made any statement on 
that subject?

A Yes, sir.
Q What did you say?
A I believe that I said Mr. Wanamaker came in 

afterwards, but just now I recollect that I think 
20 she came in with Mr. Wanamaker.

By Mr. Chance.
Q Bo that your present feeling is that she came 

in with Mr. Wanamaker?
A Yes, sir.

By the Court.
Q How old was O’Neill?
A I don’t know his age.
Q As old as you are?

30 A  Yes, sir.
Q How old are you ?
A Eighteen.
Q And where was he generally employed, what 

part of the place?
A In the shipping room.
Q Is that where you were employed?
A Yes, sir.
Q Did you work side by side?
A Why, most—part of the time he would fill 

40 the boxes, and then I would nail the covers on.
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Q You would nail the covers on the boxes which 
were filled?

A Yes, sir.
Q Part of the time?
A Yes, sir.
Q And at other times how would it be?
A Well, I would have to stencil the boxes, &nd 

then I would pile them up in a pile for the certain 
expresses.

Q At other times you would fill the boxes?
A No, sir; I didn’t fill the boxes at all.
Q Well, you say part of the time you would 

fill the boxes and he would nail them up?
A No, sir; I said he would fill the boxes and 

part of the time it took me to nail them up and put 
them on the truck and stencil them; I had to stencil 
the names on.

Q How was he generally employed?
A Pilling the boxes, packing them.
Q And how were you generally employed?
A Nailing covers on and keeping them in sepa-

rate piles, according to what express they were to 
be shipped out on.

Q Was there ever anyone else who nailed up 
the boxes except yourself?

A Well, the young man that had the job before 
me.

Q I am speaking of the time when you were 
there?

A No, sir.
Q How long were you there?
A Just seven days.
Q Seven days?
A Yes, sir; I should say that we* about the 

time.
Q Seven days before this accident to Mrs. 

Hough ?
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A No, sir; I believe I worked there two or three 
days before the accident.

Q You were there two or three days before the 
accident?

A I should say that was about the time.
Q And what had you been doing before that?
A Going to school.
Q And when you came there two or three days 

before the accident was O’Neill there?
A Yes, sir.
Q And what were you set to work to do first?
A Nailing the covers on the boxes.
Q And you kept at that until when?
A Until 1 left.
Q Were you nailing covers on the boxes at the 

time of the accident?
A Not at the time of the accident, I wasn’t.
Q When was it that you changed from nailing 

covers on the boxes to doing something else?
A Why, my job took in nailing the covers on 

and loading them on the truck; at the time of the 
accident I happened to be catching them onto the 
tongs to load them onto the truck.

Q Then when you went there, two or three days 
before the accident, was it part of your duty to load 
the boxes on the truck after you had nailed the 
boxes up?

A Yes, sir.

Re-direct examination by Mr. Demarest.

Q Mr. Doolittle, such instructions as were given 
to you as to the mode and manner of carrying out 
your duties, did Mr. Wanamaker give you those, or 
someone else?

A I f  I remember rightly, the young man that 
had the job before me broke me in on it. There 
wasn’ t much breaking in to be done, but he showed
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Q Did you notice'whether Mrs. Hough bled at 
the time of this accident? Did her mouth or lips 
bleed?

A Well, I remember her tooth dropping on the 
floor, and then I believe she put her handkerchief 
up to her mouth, but I couldn’t say whether she 
bled or not.

Q (By the Court.) What was Mr. Wana- ^  
maker’s position?

A He had charge of the shipping room.

CHARLES WANAMAKER, sworn in behalf of 
plaintiff.

Direct examination by Mr. Demarest.
Q Mr. Wanamaker, you work for Heller Broth-

ers? 20
A I do.
Q What is the nature of your position there?
A Shipping clerk.
Q Did this last witness, Howard L. Doolittle, 

work there in the shipping room?
A For a short duration.
Q Was there another young man named O’Neill 

that worked there?
A Quite a long time.
Q What is his first name? 30
A Charles O’Neill.
Q Is it part of your duty to direct them what to 

do?
A It is.
Q Was Doolittle doing work that O’Neill would 

usually do on this day?
A No.
Q Does O’Neill ever do the work that Doolittle 

did on this day?
A They all work together. 40
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10

20

Q It doesn’t make much difference?
A That is true.
Q How many young fellows have you in the 

shipping room that do this kind of work, loading 
trucks?

A That particular job, there is four.
Q Is Mr. O’Neill in court here to-day?
A He is.
Q You did not see this accident, did you, Mr. 

Wanamaker?
A I did not.
Q Do you know the substantial position of the 

truck at the time of the accident?
A It was backed in—
Q No, just say whether or not you know, please?
A I know part of it \ after the accident, not be-

fore.
Q Was it backed across the sidewalk?
A I f you call it the sidewalk, it was.
Q It was backed up close to the building?
A Not tight.
Q Not tight, but pretty close?
A Enough to pass.
Q It was not out by where the curbstone is, or 

should be?
A No.

The Court. Do not lead.
30 Q Is there any particular facility provided for 

the backing up of trucks at that place?
A That space is where this one was backed in. 
Q Is what?
A Is made exactly for that purpose, to back in 

there.
Q In what way is it made to fill that purpose?
A Laid by cobblestones.
Q All the way?
A All the way from the building to the curb.
Q And are there any guards put up against the40
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building that would also fit in with that same pur-
pose?

A There is guards put against the building, to 
save it from injuring the building.

Q Save what?
A Save the trucks.
Q What are those guards?
A Wooden, 2 by 12, fastened up on the building. 10 
Q One on each side of the door?
A One on each side of the door.
Q How are they fastened?
A With bolts right through.
Q Do you know how long they have been there?
A  Before my time.
Q How long is that?
A Three years.
Q I ask you to look at a picture marked Exhibit

Of)
D. 1 (photograph shown to witness). With refer-
ence to that I ask you if it shows there that there 
is any portion of the space you mentioned as being 
provided for trucks laid with flagstones or side-
walk?

A Well, I speak of these cobbles here (indicat-
ing).

Q I am asking you whether there is any flag-
stones or sidewalk there?

A Well, I call this the same as would go on a 
regular crossing, crossing stones. They are not 30 
flagstones; they are crossing stones.

Q They are not cobblestones, are they?
A Each side of those are cobbles.

Cross examination by Mr. Chance.

Q Does this picture, which is marked D. 1, show 
about the position of the truck at the time you saw 
it immediately after the accident?

A Yes, sir. 40
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Q How far was there between the back part of 
the truck proper— I am not speaking of the tail-
board— and the building?

A There was only three feet.

CHARLES W. TILLOU, sworn in behalf of plain- 

10 tlff-
Direct examination by Mr. Demarest.

Q Dr. Tillou, you are a practicing dentist?
A  I am.
Q Where do you practice?
A Corner of Washington and Delavan avenues. 
Q H ow long have you practiced dentistry ?
A Since 1903.
Q Did you treat Mrs. Hough, the plaintiff in 

this case?
A I  did.
Q Had she been a patient of yours prior to the 

time when this accident happened?
A She had.
Q Regarding this accident, can you tell us about 

the time when you first treated her; that is, how 
long after the accident or on what date you first 
treated her?

A Why, the plaintiff said it was three weeks, I 
believe, after the accident. I should judge it was 

30 about that time, from the appearance.

By the Court.
Q When you were first called in?
A She visited my office at that time.
Q The first time you saw her in reference to 

this particular injury?
A Yes, about three weeks and a day, I think it 

was.
Q After the accident?

40 A After the accident.
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By Mr. Demarest.
Q And what did you find to be her condition?
A I found the upper central missing and the 

upper anterior and lower anterior teeth very much 
loose, quite loose.

Q l>y “ anterior” you mean the front teeth?
A Yes.
Q What else did you find?
A I found the vacant socket where the central 

was missing, and the corner broken off of one of 
the lower front teeth, the canine.

Q And did you find anything wrong with the 
gums?

A And pus exuding from the gums around all 
the loose teetli.

Q Did you find anything wrong with the left 
lateral upper?

A It was very loose.
Q And what happened to the central, the upper 

central, that was not knocked out?
A The remaining central, the corner was broken 

off of it, and that was very sore, and at a subsequent 
visit I had to open the tooth and remove the pulp. 
It was dying at the time she first visited me.

Q (By the Court.) Was that upper or lower?
A Lower. It was not entirely dead at the time 

I removed it.
Q (By Mr. Demarest.) You have had occasion 

to examine these X-ray pictures, have you not 
(shown to witness) ?

A Yes.
Q Can you tell us from a dental standpoint 

what that discloses?
A I can’t tell from memory and I can’t see very 

well here.
Q Can you hold it up to this light?
A (After examining.) Well, it shows a foreign 

body in the socket of the tooth that was removed;

10

20

3 0

4 0
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it may be a portion of the tooth and it shows an 
inflammatory condition also around the lower 
teeth, and also the upper. That is all I can get out 
of that.

Q Does it show anything in the nature of a frac-
ture of the process?

A I couldn’t tell from that, I don’t think.
1 () Q Does it show that the left upper lateral was 

rotated?
A You could hardly tell from an X-ray.
Q Did your examination show atiything of that 

nature?
A Well, the tooth was very loose and it was 

rotated. If I remember rightly, Mrs. Hough’s teeth 
were slightly irregular, but not as I found them at 
that time.

Q About how frequently did Mrs. Hough call 
20 upon you for treatment after this accident?

A Well, two to three times a week.
Q For how long a period?
A Well, she has been coming ever since, but at 

less frequent intervals, probably since last fall.
Q Is she still taking treatment from you?
A Well, yes, I have seen her; I don’t remember 

the date, but a short time ago.
Q What will be the probable extent of her treat-

ments, as to the length of time in the future that 
30 she will be obliged to continue them?

A Well, that is probably pretty hard to tell. I 
don’t think we can accomplish much more by treat-
ment. I think those teeth will remain loose.

Q Are they loose now ?
A Yes, quite loose. Of course, they have im-

proved a great deal, but they are still loose, especi-
ally the upper central and the upper lateral.

Q Have you taken any means to replace the 
tooth that wTas knocked out?

A Simply by a partial plate.40
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Q A plate with one tooth on it?
A A plate with one tooth on it.
Q Is that a permanent arrangement?
A That is just temporary; at least, it was made 

for that. If Mrs. Hough is satisfied to get along 
with that, she may possibly do it. I hesitate to 
place a bridge in the mouth on account of the ad-
jacent teeth being loose. 10

Q In your opinion, from your examination, 
what will be the ultimate disposition of the central 
that is still there?

A Well, that is pretty hard to say. It will prob-
ably get looser.

Q What would you do in case it did?
A Remove it and place a larger bridge, includ-

ing the central that is removed.
Q Have you taken into consideration at all the 

presence of what you would call a foreign substance, 29 
probably a piece of the tooth that is gone, and what 
would happen to that ultimately?

A That should be removed.
Q How would that be removed?
A By an incision and get after it.
Q Have you noticed any receding of the gums in 

this case?
A There is a slight recission.
Q When did that first become apparent?
A I couldn’t say as to that. 30
Q (By the Court.) Of both jaws?
A Yes.
Q (By Mr. Demurest.) Would you ordinarily 

attribute such a recission to a traumatic condition 
such as is apparent here?

A That would cause it, although there are other
causes.

40
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Cross examination by Mr. Chance.
Q What can cause recession of gums besides a 

blow?
A Excessive brushing, hard brushing, too stiff a 

toothbrush; pyorrhea, so called.
Q Will you state to the jury just what treatment 

you gave Mrs. Hough’s teeth?
10 A Why, I have washed the mouth with antisep-

tics, applied iodine at different times. Antiseptic 
treatments are about all you could do in a case of 
that kind.

Q Did you make any treatments of the roots 
of that one that was broken off?

A No, I haven’t as yet. Mrs. Hough hasn’t been 
in a physical condition to allow it; I told her that 
she couldn’t. As long as it was making no trouble 
it was better to leave it alone.

20 q  You opened it, though, did you not?
A It was already open; the socket remained 

open for some time.
Q How about this tooth with the little chip out 

of the side there, did you kill the nerve in that?
A That nerve had begun to die and it was caus-

ing a great deal of pain, and I suspected that it was 
dying before I opened the tooth. There was a small 
tilling in that side, and it was broken from the cor-
ner up to the filling, so I removed the filling, en- 

30 larged the hole, and then removed the pulp.
Q Which tooth do I understand you to refer to, 

the upper—
A The upper central, the remaining central.
Q How about the lower right cuspid?
A There has nothing been done with that yet; 

the corner was broken off.
Q Well, don’t you think the best way to open up 

a tooth is at the top of the tooth rather than at the 
side?

A It is ; yes, sir.40
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Q Why was that not done in this case?
A Because there was a piece already out and 

there was a filling, and it was much better to get 
into the tooth there than to make a new cavity.

Q Then that tooth was practically a normal 
tooth?

A I said it had a filling in it and the tooth was 
broken from the corner of the tooth to the filling. 10

Q Did that filling extend from the top toward 
the nerve or not?

A No, it was a very small filling; it had prob-
ably been in a number of years.

Q Did you put it in?
A No. *
Q What is your technique for treating dead 

teeth?
A I remove the pulp and sterilize the pulp cham-

ber and the root canal, fill it with a gutta percha 20 
point, fill it solid to the top of the root.

Q Did you do that in this case?
A It hasn’t been filled, no.
Q Well, is there any reason why that should get 

well until it is properly treated?
A It will get well with a sterile dressing in it.

We would expect it to get well before we fill it, with 
a sterile dressing.

Q But would it get well before you put it 
through the treatment which you just stated was the 30 
proper treatment?

A It has been treated.
Q Did you see anything which would indicate 

to your mind that there was the presence of pyor-
rhea in Mrs. Hough’s teeth ?

A There were indications, but they were the 
same as might be expected from an injury.

Q Well, there is no way for you to tell, then, 
what these things would be caused by, whether they 
would be caused by pyorrhea or something else? 40



6 2

Charles W . Tillou, cross

A I think it is very difficult to tell.
Q How about tartar, do you find any of that 

on these teeth?
A Everybody has a slight amount of tartar. 

There was a slight amount of tartar on Mrs. 
Hough’s teeth, no more than normal.

Q (By the Conrt . ) What is pyorrhea?
10 A  It is pretty hard to tell. It is an inflamma-

tory condition around the neck of the teeth. That 
is about as near as we can get it. There is absorp-
tion present usually.

Q ( By Mr. Chance.) I believe you have said 
that these teeth are in the habit of being loose. Why 
do you not put a splint or something on there to 
hold them in place?

A They were not quite loose enough for that; 
they set in place pretty well. I have done that 

20 where they have been very loose.
Q They were not loose enough to require that in 

this case, you thought?
A I thought so.
Q What further treatment, in detail, would you 

give if this case continues in your hands to effect 
what you think is a cure?

A I doubt if it can be cured. I would, of course, 
All the roots of the central if it was tight enough, 
I would probably put a crown on it and bridge the 

30 space, and possibly it would be necessary to devital-
ize the central tooth, and do likewise with that, in 
order to carry the bridge. Both of those teeth are 
still loose, and it would probably be a question of 
time if they would loosen still more.

Q About that small piece. Could not that be 
taken out very easily with scissors, or something?

A Easily from a dentist’s standpoint, not from 
the patient’s.

Q How long would it take?
A Probably wouldn’t take very long; you can’t4 0
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tell. It might take half an hour.
Q Why would it take so long? Could it possi-

bly take so long?
A You may have to cut up some of the process 

to get at it. It is a very small piece. You may get 
it in two or three minutes. I said “ possibly.”

Q Is there any hole over where this piece shows 
on the X-ray plate? 10

A There is an opening there now, and it was 
discharging pus around the first of the year. I 
made an appointment to remove it at that time, but 
Mrs. Hough was taken sick, and we haven’t been 
able to get to it since.

Q Do you not think that as soon as that bone is 
removed it will heal?

A There would be a decided improvement there,
I think. That would have been removed long ago, 
only for Mrs. Hough’s physical condition. 20

Q What sort of things do you sterile these dead 
roots with?*

A You mean what medicines—medicaments?
Q Yes, what preparation?
A I used a mixture of formalin and creosote in 

this tooth.

Re-direct examination by Mr. Demarest.
Q Dr. Tillou, what do you refer to when you 

say Mrs. Hough’s physical condition would not per- ^0 
mit you to do certain things?

A Well, possibly I may want to correct that.
I might say that she felt she wasn’t physically able 
to undergo an operation of that kind.

40
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GILDEROY BURLEW, sworn in behalf of plain-
tiff.

Direct examination by Mr. Demarest.

Q Dr. Burlew, you never treated Mrs. Hough, 
did you?

A I did not.
10 Q You made an examination?

A Yes.
Q Do you remember on what date you made it?
A If was in August.
Q Is this the memorandum of that examination 

that yqu made at that time (shown to witness) ?
A Yes, that is my memorandum.
Q Do you remember, without referring to that, 

what you found to be her condition, so far as her 
teeth were concerned?

20 A Yes.
Q Well, tell us what conditions you found in 

August when you examined her?
A Well, I found that the right upper central 

incisor was entirely missing from the mouth; the 
left upper incisor had been fractured and the nerve 
was dead, what we call a dead tooth; and the lat-
eral, what we call the lateral tooth, was turned 
around, rotated, and a little bit loose. That was 
the upper jaw. In the lower jaw the right lower

30 canine had been fractured, the corner broken off, 
and the four lower incisors were irregular and 
slightly loosened. That was on the lower. That 
was about the condition, as I remember it, at that 
date.

Q Did you make another examination, at my 
request, at a later date?

A Yes, later I made another examination.
Q What did you find the condition to be then? 

The Court. When was that, if you remem-
ber?40
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Witness. I don’t recall the date of the later 
examination ; possibly two months.

By the Court.
Q Two months after the other?
A Yes.
Q Some time in October?
A I think so.
Q TheAirst one was in August, I think?
A Yes.

By Mr. Demurest.
Q Will you tell us what you found?
A I found the conditions, if anything, a little 

changed. The teeth seemed to be a little bit looser, 
if anything, and a very noticeable tenderness 
around the alveolar process, which seemed to be 
very marked under pressure.

Q Did you notice any recession of the gums? 20 
A I don’t recall that specially.
Q Doctor, you never saw this X-ray plate, did 

you (showm to witness)?
A No.

Cross examination by Mr. Chance.
Q You did not treat the teeth at all, did you?
A No.

30

40
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CHARLES JOSEPH O’NEILL, sworn in behalf of 
plaintiff.

Direct examination by Mr. Demarest.
Q Mr. O’Neill, you worked for the Heller Broth-

ers’ Company, did you not?
A Yes, sir.
Q At the time of this accident?

10 A Yes, sir.
Q How long did you work for them prior to this 

accident?
A About two years.
Q And had you or had you not seen trucks 

backed up to this doorway frequently?
A Well, they are not backed right up against 

the door.
Q But they are in substantially the position as 

shown by the picture?
20 A Yes, sir.

Q Frequently there?
A No, sir; not very frequently; once a week.
Q Mr. Wanamaker was your superior; he was 

your boss?
A Yes, sir.
Q Bid he give you particular instructions as to 

how your work was to be done?
A When I was hired there, before Wanamaker 

was there, I was hired to do floor work and packing 
3 0 and everything.

Q So that he did not particularly instruct you? 
A No, sir.
Q Was it part of your duty to load these trucks? 
A Yes, sir.
Q And did Mr. Doolittle, who testified here to-

day, have the same kind of a job as you had?
A No, sir.
Q Was it from time to time part of his duty to 

load the trucks?
40 A Why, he loaded them sometimes, yes, sir.
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Cross examination by Mr. Chance.
Q Was that truck that was in front of the build-

ing there that day Heller Brothers’ truck?
A  ISo, sir.
Q Do you know whose it was?
A Wright & Cobb Transportation Company’s.
Q in your direct examination you stated some-

thing about your duties being “ and everything.” 10 
Vv nat was included by “ and everything?”

A Backing and nailing and pulling out the cases 
and getting out parcels post and wrapping them up, 
and tilings like that— taking empty cases.

Q Anything else?
A No, sir.
ty Were you on Wright & Cobb’s truck at the 

time of this accident?
A No, sir.

Objected to as not cross examination. 20
Objection sustained.

Q Do you know where the man who hired you is 
now?

A He is dead.
Q Explain just how the boxes were loaded onto 

the truck?
A Why, the day this happened Doolittle was 

hooking these—
Air. Demurest. I object to this question, too. _ 

I do not think I touched upon the method of 
working in my direct examination either.

Mr. Chance. If your Honor please, he 
touched upon what the duties were, and among 
the things testified to were loading the truck.

The Court. He said that part of his duty 
was to load the trucks. I think that opens the 
inquiry as to the method of loading them. 
Proceed.

Mr. Chance. You may answer the question. 40
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Witness. He was standing inside, hooking 
these— there is tongs—

Q Do not describe the accident; describe the 
method in which the trucks were loaded?

A Why, I was jnst saying there was a chain 
with a wheel, and he was standing there hooking— 
there is two teeth on each hook; he Would hook 

10 those on, and then I would pull it out on the chain 
and take it out, and he would stand there until I 
came back.

Q How would you put it out?
A By pulling one chain it pulls the case up, and 

by pulling the other chain, that lowers it down.
Q From what position would you pull these 

chains, inside of the building or outside, or where?
A Inside of the building we would pull the 

chain.
2o Q Where were you when you would release the 

boxes?
A Outside, right this side of the tail-board, like. 
Q On the truck or on the ground?
A On the ground.
Q How far from the building would the boxes 

be when they would be in the position that you have 
testified as represented by the picture?

A * About three feet.

Re-direct examination by Mr. Demarest.
31 Q You mean by that the main portion of the 

truck, without reference to the tail-board?
A Yes, sir; without reference to the tail-board.

By the Court.
Q That is, supposing the tail-board to be up, 

then it would be about three feet?
A Yes, sir; with the tail-board up.
Q Supposing the tail board to be up, would it 

be about three feet from there, from the tail-board 
40 to the building?
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A Yes, sir.
Q And can you tell us liow wide the tail-board 

was?
A Well, I should judge about two feet.
Q Well, supposing the tail-board was down, how 

far would it be from the edge of the tail-board to 
the building?

(No response.)
Q You say when it is up it would be about three 

feet from the truck to the building. Suppose the 
tail-board is not up, suppose it is down flat, how 
far would it be from the tail-board to the building?

A I mean about three feet when it is down, it is 
about three feet from the building; it is only threo 
feet, in my judgment.

Q Suppose it is up, how far would it be from 
the building?

A The width of the tail-board added to that, 
whatever it is.

Q I am trying to get at the width of the tail-
board. I want to be sure that you and I use the 
word “ width”  in the same sense. Do you think the 
tail-board is two feet wide?

A Well, it is close on to two feet.
The Court. All right, if that is your judg-

ment.

By fylr. Demarest.
Q Can you tell us by referring to this picture 

with the truck on it how far this overhead track, as 
I call it, extends out from the edge of the building, 
how many feet?

A I don’t know how far that is.
Q And these trucks are backed up in more than 

one position, I suppose; I suppose sometimes they 
are a little closer and sometimes they are further 
away?
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A Generally they are not over this here cross-
ing stone (indicating).

Q This one is closer than usual, is it then?
A No, sir.
Q That one is across the crossing stone, is it 

not?
A Yes, sir; it is a little across.

Reserving the right to call Dr. William H. 
Warren and Dr. Richard H. Dieffenbach, 
plaintiff rests.

Mr. Chance. If yonr Honor please, I desire 
to move at this time for a non suit. The first 
ground is, in general, the usual ground. Tak-
ing the evidence as it is, drawing all the reason-
able inferences that can be drawn from it, there 
is not enough to suffice and warrant a finding 
for the plaintiff and against the defendant. 
More particularly, I would say that there is 
nothing in the evidence which shows that the 
plaintiff sustained an injury brought about by 
one who is in the employ of ITeller Brothers 
and who was at the time of the injury doing 
something that was within the line of his duty 
as an employee of Heller Brothers.

I desire to move for a non-suit on the further 
ground that the evidence seems to be so clear 
that no reasonable inference can be drawn to 
the contrary that this woman had ample space 
to pass behind the space where the tail-board 
would hit her, and in passing the place where 
it did hit her she was guilty of contributory 
negligence. It appears further that the posi-
tion where she claims the injury was was about 
in the front of the mouth, and it seems rather 
peculiar that a person should be hit on the left 
side, as she says that she was, and sustain in-
juries in the front of the mouth. It seems to
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me that that is also a thing which shows very 
clearly that she must have turned her face 
around into the tail-hoard, rather than the tail-
board have dropped against her face. For that 
reason I say there is clear evidence of contribu-
tory negligence.

The Court. (After argulnent.) These are 
evidently questions of fact for the jury. I deny 10 
the motion.

Defendant’s counsel prays an exception to 
this ruling of the court.

Exception noted as ground of appeal.

WILLIAM L. FISH, sworn in behalf of defendant.

Direct examination by Mr. Chance.
Q Doctor, state your qualifications as an expert 

dentist?
Mr. Demurest. They will be admitted.
Mr. Chance. I prefer to have him state it.
The Court. State what your qualifications 

are, Doctor?
A That is rather embarrassing. I have prac- 

L  or twenty eight years ; president of 
numerous societies, and a lecturer for a dental col-
lege in the City of Philadelphia, the Medico-Chirur- 
gical College.

The Court. The court is satisfied.
Q Did you make an examination of the plaintiff 

in this case at any time?
A I did, sir.
Q When.
A Last Monday morning, at my office.
Q State what the general conditions that you 

observed at that time were?

20

10

&
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A The general conditions from a physiological 
standpoint of the mouth were normal, slightly tend-
ing towards pyorrhea, so far as the mucous surface 
of the mouth is concerned. Anatomically, there was 
a decided orthodontia; in other words, the teeth 
were irregular.

Q State what orthodontia is?
10 A The teeth were crooked throughout the 

mouth. The gums were congested; there was a 
condition of Riggs’s disease developed in the lower 
front teeth, caused by tartar, which was under the 
gum. The teeth were,'  most of them in front, 
rotated, badly so in the lower. The exception that 
1 noted was the absence of the upper left central. 
It appeared from the light test to be dead. The 
teeth were practically normal, as far as may be 
possible with the general condition of the mouth, so

20 far as looseness pertained. The upper left lateral 
was slightly rotated, the evidence proving that it 
was an orthodontic condition, or a condition 
assumed upon eruption. The gums were slightly 
receded from a mechanical cause, or brushing, too 
hard brushing. On the lower right cuspid was a 
fracture; the corner had been broken off. That, I 
believe, covers it, sir.

Q Could this case be cleared up by scientific 
treatment?

30 A I believe absolutely.
Q How long do you think by proper scientific 

treatment this could be cleared up?
A It could be cleared up within—the roots could 

be absolutely sterilized, made sterile, and filled in-
side of two hours, by use of the scientific method in 
vogue to-day.

Q What would be the reasonable value of this 
scientific treatment that would restore these teeth?

Objected to as irrelevant.
40
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The Court. (After argument.) I think it 
is outside of the pleadings.

Mr. Chance. If your Honor please, I offer 
to prove that the charges for the treatment to 
clear this case up would not be more than $100.

The Court. As I have already ruled out the 
question of amount, I think it irregular to get 
the matter indirectly before the minds of the 10 
jury. I therefore direct that the last remark 
be stricken from the record. You cannot by 
offering to prove in the form of an offer intro-
duce to the attention of the court and jury mat-
ter that the court has excluded.

Q What do you say as to the probable cause of 
the rotation which you have observed in this case?

A The probable cause of the rotation?
Q Yes? 20
A The cause of rotation is recognized, of the 

central teeth—of the lateral teeth—in her case the 
eruption of the lateral, in coming down the anterior 
point strikes the central, and it is thrown outward.
It is a common case of orthodontia, found in twenty 
per cent, of the mouths.

By the Court.
Q That comes from what cause, from growth?
A There isn’t room in the alveolar arch, or in

Of)
the mouth, to accommodate the teeth; they cannot 
come down perfectly square in front, so that they 
come down and crowd themselves in there by erup-
tion.

Q Crowding?
A Crowding.

By Mr. Chance.
Q Will you explain to the jury more particu-

larly what orthodontia means, whether that is the 
natural condition or a produced condition? 40
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A Orthodontia, or crooked teeth, would* be 
summed up in a few words by lack of room in the 
alveolar arcli of the mouth. The teeth when they 
come down are the same size; that is, the crowns 
of the teeth are the same size as they are in adult 
life. They are too large in probably forty per cent, 
of the cases to be accommodated; they are crowded 

10 back in, either inward or outward, or they rotate.* 
In the plaintiff’s case the lower teeth had not within 
an eighth of an inch of room to come together, so 
that all of them came up crooked.

Q What do you mean by that?
A When they erupted, when they came through 

the gum, they came out twisted.
Q How old do you suppose she was when that

happened?
A I don’t know when she cut her teeth; she prob- 

20 ably cut those teeth when she was about eight years 
of age, between eight and nine.

Q Then you do not think it was about a year 
ago? You do not think it was caused by this acci-
dent that happened on the 21st of February?

A I do not, sir; it would be impossible.
Q Are there any tests by which dentists tell 

whether there is pain or not in a tooth?
A The only test, or tests, which the patient may 

combat, but which an operator of practice can tell, 
30 when the tooth is sore or when the periodontal mem-

brane is congested percussion on that tooth will tell, 
as compared with a healthy tooth, an abnormal con-
dition always.

Q Did you make any test like that on the plain-
tiff’s teeth?

A I did.
Q What was the result of your test?
A I found them as normal as teeth, with a ten-

dency towards pyorrhea could possibly be.
Q What, in your opinion, Is the cause of any40
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recission of the gums that you found in this case?
Objected to.
Objection overruled.

A The condition existing in the patient’s mouth, 
from the evidence before me, was that the gums had 
receded through excessive brushing.

Q What effect, if any, would the conditions that 
you testified to having found have upon the proper 10 
function of the jaw in the future?

A Please state that question again.
Q (Question read.)
A None, if properly replaced.
Q You have heard the testimony of the plaintiff 

in this case?
9 I have.
Q Explain whether in your opinion, such a chip-

ping as you found upon the tooth which she testi-
fied was chipped could have been caused by a blow 2 J 
from the left?

A The position of the lower right cuspid was 
such that a blow passing from the left would have 
fractured the lateral, which is in front of that, 
cuspid, before breaking the cuspid. The lateral 
tooth which guards the cuspid on the right side is 
one of the weakest and most delicate teeth in the 
human mouth. A blow sufficient to break the point 
of the tooth which sets right below it would have 
fractured the other tooth. It would have been a 30 
physical impossibility to break that point, because 
the eye tooth is the strongest and densest tooth in 
the mouth, and the lateral immediately adjacent to 
it is the most delicate tooth, so a blow to fracture 
that would have had to have broken the eye tooth.

Q I show you an X-ray plate marked Exhibit 
P. 1, and ask you if an examination of that would 
indicate that there is any condition there which 
your examination would not reveal?

40
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A There are no conditions, with the exception of 
a small spicula of tooth structure or bone evidently 
an eighth of an inch below the gum. There is no 
more than normal absorption to the alveolar pro-
cess at the point where the tooth was lost. The rest 
of the teeth show a pyorrhetic condition; that is, 
a recession of the gum caused by the presence of a 
certain amount of serumal matter. Under the gum 
there is a little point of tooth structure or bone,'but 
nature would ultimately throw it out.

Q Should anything be done with regard to that 
little piece that you testified about, and if so, what?

A That little piece would be picked out in a fey? 
seconds, and the excretion would, no doubt, heal up 
immediately or cease immediately.

Cross examination by Mr. Demarest.
tyn -

Q Did 1 understand you to say that the X-ray 
showed some recession of the gums?

A Yes, sir.
Q The X-ray pictures show the gums?
A I said the alveolar process in my statement; 

that is practically the thing that shows in a radio-
graph.

Q But the gums do not show?
A They do not show as plainly, by any means.
Q But vou said there was a recession of the gums

30 ■ Ashown?
A There is a recession of the gums in the upper 

and lower jaw ; yes, sir.
Q Did you not say that was shown by that radio-

graph?
A I said that the alveolar process showed a re-

cession.
Q You did not say that the gums showed?
A I said the al veolar process.

40
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Q Would you call the condition of Mrs. Hough’s 
mouth normal, with the exception of the loss of the 
tooth?

A I would consider it in a prepyhorreal condi-
tion ; I would consider that it is not normal.

Q Did you discover that the upper central which 
is present in her mouth is dead?

A I did; from all tests of light it shows to be 10 
dead from the color.

Q And it is your opinion that the rotation of 
the upper left lateral is a natural one, through 
eru ption ?

A I do consider it such.
Q And you consider that all the lower teeth 

came up in the crooked condition in which they now 
are? .

A Most emphatically.
Q And it is your opinion that the fracture of 20 

the lower lateral could not be caused by this acci-
dent?

A Absolutely not, from a blow from the left.
Q And do I understand you correctly to say that 

the teeth are crooked throughout the mouth?
A There is a malocclusion—yes, crooked, if you 

can call it crooked. There is a malocclusion, just 
the same.

Q Did you look at the teeth in the back of the 
mouth? 30

A The distal teeth I did.
Q I suppose you mean the back teeth?
A I did. I had her close her mouth to show 

the bite, and the bite is not normal.
Q Did you look at the upper teeth in the back 

of the mouth?
A Both upper and lower.
Q This examination took place on Monday 

morning, did it not?
A Yes, sir. 40
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Q And it consumed about five minutes time, did 
it not?

A A little longer,
Q How much longer?
A It took fifteen minutes; possibly a little 

longer than that, even.
Q You mean in your office, upstairs, in Fulton 

10 street?
A Yes, sir.
Q You say that Mrs. Hough was there fifteen 

minutes?
A Yes, sir; I am quite sure of it.
Q How long do you say she was in your chair?
A I couldn’t say absolutely; a good part of that 

fifteen minutes.
Q And in what you claim to be fifteen minutes 

you discovered all you have testified to here to-day? 
20 A Yes, sir.

Q You never saw Mrs. Hough before?
A No, sir.
Q And you have not examined her since?
A No, sir.
Q And these opinions that you have given here 

to-day are not the result of any treatment that you 
gave her?

A I gave her no treatment.
Q They are merely the result of your observa-

do tion?
A They are the result of my observation and 

twenty-eight years’ experience, which lead me to 
make observations quickly.

Q I have no doubt of it. When Riggs’s disease, 
or pyorrhea, is evident, what part o f the teeth or 
what portion of the gums first fall prey to It?

A Wrhat is that?
Q Wlien Riggs’s disease, or pyorrhea, occurs— 

that is a loosening of the teeth?
A Yes, sir.40
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Q — what teeth submit to that disease first?
A The first teeth, the first victims, the lower six 

front and the upper six molars. Those teeth gener-
ally respond to the ravages of pyorrhea quicker than 
any others, provided that is caused by tartar, syste-
mic causes and general loosenings throughout the 
mouth.

Re-direct examination by Mr. Chance. ^

Q What was the cause of the loosening of the 
teeth in this case?

Objected to as repetition.
Objection overruled.

A The slight loosening of the lower teeth was 
caused by the presence of a few pus sacs and seru- 
mal tartar around the laterals; there was a slight 
deposit of tartar, which would cause those teeth to

20become loosened, and they would remain loose un-
less that is removed and thrown off.

RICHARD H. DIEFFENBACH, sworn in behalf 
of plaintiff.

Direct examination by Mr. Demarest.
Q Dr. Dieffenbach, you have treated Mrs. 

Hough, have you? 3q :
A I have.
Q You are a physician of how many years ex-

perience?
A Thirteen.
Q And what was the occasion of your being 

called upon to treat her?
A Why, she came to my office complaining of 

what she described as some spells that she had at 
night.

Q What was the nature of those spells? 40
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A Why, she would be awakened at night with a 
feeling of suffocation, and have to get out of bed 
and sit in a chair and gasp for breath, and liavo a 
feeling of dissolution, or impending something that 
was going to happen to her; something awful, she 
described it.

Q What do you mean by “dissolution?”
10 A Dissolution means impending death, or some-

thing of that sort, something going all wrong.
Q How many treatments have you given her, 

approximately, if you do not know accurately?
A I should say she called at my office about ten 

times, I should say.
Q And how did you diagnose her symptoms?
A Well, I diagnosed it as a nervous condition.
Q Did you get any history as to the facts that 

might cause such a condition?
20 A She spoke to me of an accident that she had* 

had, and dated her symptoms to that, more or less.
Q From the history that you received from Mrs. 

Hough and from the observation that you made, 
what conclusion did you reach regarding the cause 
of her condition?

A Why, as I could find no fundamental organic 
trouble, I attributed her condition to nervousness 
due more or less to this accident which she had 
been in, or had happen to her.

30 Q Did you take into consideration the fact that 
it was some time past; that is, that the accident 
had occurred a considerable time before you treated 
her?

A Yes, I took that into consideration, but she 
told me that in the interim between my seeing her 
and the accident she had had mofe or less nervous-
ness all the time.

Q What is her present condition?
A I think she is greatly improved.

40
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Q And is it your opinion that her improvement 
will become perfect?

A Yes, I do think so.
Q Over how long a time will the treatment last 

before she is so improved?
A I haven’t treated her recently for this. I 

don’t know how long, but personally my opinion is 
that she will recover as soon as all the circum-
stances which remind her of the accident have been 
eifaced, that it is not continually brought back to 
her mind; I think they will gradually wear oif, so 
to speak.

Cross examination by Mr. Chance.

Q When did you first begin treating the plain-
tiff?

A Well, if you will allow me to refer to my 
notes, I can give you the exact date; I don’t remem-
ber exactly; some time in the beginning of the year.

The Court. You may do so.
Mr. Chance. All right, you may refer to 

them.
Witness. (Referring to memoranda.) Well, 

Mrs. Hough called at my office the first time 
January 2d.

Q In what year?
A This year.
Q During that time between February 21, 1916, 

and that date in January did you treat her?
A No, sir.
Q How long did your treatment of her after 

January 1st continue?
A I last saw her in my office April 5th. Just a 

moment. That was really not for that particular 
condition. I think the 25th of March was for that 
nervous condition that I last saw her. It was a 
cold that she consulted me about April 5th.



82
Richard H. Dieffenbach, cross

Q {B y the Court.) March 25th was the last?
A Yes, sir.
Q (B y Mr. Chance.) How often did you treat 

her between the 1st of January and the 25th of 
March ?

A (Referring to memoranda.) Ten, inclusive, 
both dates,

Id By the Court.
Q What was the general nature of your treat-

ment?
A Well, I gave her some tonic treatment; that 

is about what it amounted to ; I reassured her that 
she would get well.

Q You treated her for her nervous condition? 
A Yes.

The court takes a recess until Monday, April 
29, 1918, at ten o’clock, A. M.

3 0

4 0



83
Charles Joseph O’Neill, direct

SECOND DAY.

Monday, April 29, 1918. 
Met pursuant to adjournment.
Present, counsel as before stated.

CHARLES JOSEPH O’NEILL, recalled in behalf 
of defendant.

Direct examination by Mr. Chance.
Q Mr. O’Neill, where are you employed?
A Eck Dynamo, Belleville.
Q Where were you employed on the 21st of Feb-

ruary, 1917?
A Heller Brothers.
Q Did you see the plaintiff in this suit on that 

date?
A Yes, sir.
Q State to the court and jury the circumstances 

under which you saw the plaintiff?
A Why, the woman was coming down the street, 

and I was just taking out a case on this iron track. 
I said, “ Just one minute, and I will let you pass,” 
and after the driver had taken the case and took it 
to the front of the truck I raised the tail-board from 
the ground. The woman passed under my arms; 
she was fully clear of the tail-board, when she 
swung to the left sharply and struck her tooth on 
the corner of the tail-board. She started hollering, 
“ My tooth! My tooth!”  and in a few minutes she 
stepped inside and her tooth fell out on the floor, 
and then she fainted.
By the Court.

Q You mean on the floor?
A The tooth dropped on the floor; yes, sir.
Q The floor of what?

10

20

30

40
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A The floor of the shipping room of Heller 
Brothers.

Q The floor of the shipping room?
A The shipping room; yes, sir.

By Mr. Chance.
Q Where did ypu stand at the time you just 

10 testified about?
A On the ground.
Q Was any employee of Heller Brothers upon 

the truck?
A No, sir.
Q Why did you raise the tail-board?
A Well, it is always a gentleman’s place to let 

a woman pass.
Q At what stage was the loading process at the 

time you raised this tail-board?
20 A There was only about ten cases on the truck 

at the time.
Q And where was the crane?
A The crane was back in the room when this 

accident happened.
Q Was there any box on the tail-board?
A No, sir.
Q What was the next thing for you to do in 

connection with this loading?
A Go back and get another case on this crane 

30 and take it the same way.
Q Do you know Mr. Doolittle?
A Yes, sir.
Q Was he outside of the building at the time 

of this accident?
A No, sir.
Q Was any other employee of Heller Brothers 

outside of the building?
A No, sir.
Q Was anything said to you by anybody on the 

40 truck?
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C h a rl e s - J o s e p h O’ N eill, di r e ct

A   O n l y  a s t h e w a g o n —

M r. D e m a r e st.  1 o b j e c t t o  t h a t.  I  d o  n o t  

t h i n k  i t  i s m a t e r i a l, w h a t w a s  s a i d  t o  h i m  b y  

a n y  o n e o n  t h e t r u c k .

T h e C o u rt.  Y o u  m a y  a n s w e r  t h e q u e s t i o n  

o r n o.

W it n e s s.  Y e s . 1 0

Q   W h a t  w a s  s a i d ?

M r. D e m a r e st.  I  o b j e c t t o  t h a t.  I t  i s  h e a r -

s a y.

T h e C o u rt.  N o .  I n  t h e  f i r s t p l a c e , i t  d o e s  

n o t a p p e a r  b y  w h o m  t h e  s t a t e m e n t w a s  m a d e,  

i f  i t  w a s  m a d e.  T h a t  i s n ’ t a n  i m p o r t a n t  e l e -

m e n t.

Q   W i t h o u t  s t a t i n g  w h a t w a s  s a i d  t o  y o u , s t a t e ,  

i f  y o u  k n o w , w h o  i t  w a s  t h a t  s a i d  s o m e t h i n g  t o  y o u ?  2 0

A   W h y , t h e d r i v e r o n W r i g h t  & C o b b’ s t r u c k .

Q   N o w , w h a t d i d  h e s a y ?

M r. D e m a r e st.  I  o b j e c t t o  t h a t.

T h e C o u rt.  T h e  q u e s t i o n , t h e n , i s w h e t h e r  

t h e d r i v e r o f a t r u c k  s u c h  a s t h i s  w a s, u n d e r  

t h e c i r c u m s t a n c e s, e m p o w e r e d  t o  m a k e  s t a t e -

m e n t s.  W h a t  e f f e c t d o  y o u  t h i n k  c o u l d  b e  

g i v e n  i n  a n  a c t i o n  a g a i n s t H e l l e r  B r o t h e r s’  

C o m p a n y  t o  a s t a t e m e n t m a d e  b y  t h e  d r i v e r  o f
o n

t h e t r u c k  o f a n o t h e r p e r s o n ?  .

M r. C h a n c e.  T h e  t h e o r y  o n  w h i c h  I  a s k  t h e  

q u e s t i o n  i s t h a t a p a r t y  i s l i a b l e  f o r  t h e a c t s . o f  

t h o s e  w h o m  h i s s e r v a n t p e r m i t s  t o  a s s i s t h i m  

i n  t h e p e r f o r m a n c e  o f  h i s d u t y , a n d  i f  W r i g h t  

& C o b b’ s d u t y  w a s  t o m a n a g e  t h e  t r u c k , a n d  h e  

p e r m i t t e d  s o m e o n e  e l s e t o  a s s i s t h i m  i n  t h e  

m a n a g e m e n t o f  t h e  t r u c k —

T h e C o u rt.  Y o u  a r e n o t a s k i n g  a b o u t a c t s ;  

v o u  a r e  a s k i n g  a b o u t s t a t e m e n t s.
«✓  o

4 0
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Charles Joseph O'Neill, direct

Mr. Chance. T h e reason I  am  ask in g  ab ou t  
statem en ts w a s to show  w hether W r ig h t  &  
C obb ’s m an  perm itted  or forbad e the w itn ess  
to d o som ething.

The Court. I  can think o f  no rule th a t w ou ld  
m ake a statem en t o f the d river o f  th is truck  
bin d in g  either on his em p loyer or on a n yb od y  
else, it  not ap p earin g  th at it w as p a rt o f th e  
res ffestae.

(Q u estio n  w ith d ra w n .)

Q D id  the m an on the tru ck  forb id  y o u  to  l i f t  
the ta il-b o a rd ?

O bjected to  as im m ateria l.

The Court. I  th ink  it  is  hearsay. I  su sta in  
the objection .

D e fe n d a n t’s counsel p ra y s an  exception  to  
■ th is ru lin g  o f  the cou rt.

E x cep tio n  noted as ground o f  appeal.

Q  D id  the m an on the tru ck  see y ou  raise the  
ta il-b o a rd ?

A  N o , s ir ;  he did not.
Q  (By the Court.) W h e n  you  sa y  “ the m an on  

the tru ck ”  do you  m ean the driver o f the tru ck ?
A  Y e s , sir.
Q  (By Mr. Chance.) W a s  M rs. H o u g h  carry- 

in g  an yth in g , and i f  so , w h a t?
A  C a rry in g  about fo u r or five bu n dles in  her  

arm s— packages.
Q  H o w  ra p id ly  did  the tail-b oard  com e d o w n ?  
A  W h y , I  d id n ’t le t the ta il-b oard  drop a t a ll.

The Court. T h e w itn ess has n ot said  th a t  
the ta il-b oard  cam e dow n at a l l ;  he said , “ 1 

raised  the ta il-b oard . She w as fu lly  clear o f  
the tail-b oard , w hen she sw erved sh arp ly  to the  
le ft  and struck  her tooth  on the corner o f  the  
ta il-b o a rd .”4 0
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Charles Joseph O’Neill, direct

Q W h e re  w as the tail-b oard  at the tim e she 

struck her face a ga in st it?
A  W h y , it  w as about six  inches aw ay from  the  

truck.
Q H o w  did it  get to th a t p o sitio n ?

By the Court.
Q (In te rp o s in g .)  W h a t  do you  m ean  by th a t?
A  I low ered it  about th a t far. ^
Q W h a t  p a rt o f it  w as about six  inches aw ay  

from  the tru ck ?
A  T h is corner o f the tail-board .
Q D o  you  m ean the top  o f it?
A  Y e s , sir.

By Mr. Chance.
Q D id  the p la in tiff fa ll a fter  being h it?

A  N o , sir.
Q  W h e re  did you  see her im m ed ia te ly  a fter  2 0  

th a t?
A  In  the sh ip p in g room  office there.
Q  D id  you notice any b leed in g?
A  N o , sir.
Q  W h a t  w as the position  o f the tru ck  w ith  re-

spect to  the door in  fro n t o f the fa cto ry ?
A  N o t  fa r  aw ay.

Mr. Demarest. I  th in k  th at w as testified to  
on the other s id e ; i f  w as said  th at it  w as three  
feet aw ay, or som eth in g o f th a t kind. ‘)q

The Court. I  see n o ob jection  to  the ques-

tion  now .
• Witness. A b o u t three feet clear from  the  
fa cto ry  w ith  the tail-b oard  raised, I  should  

ju d ge.

Q W h e r e  w ere the w heels w ith  respect to the  

edges o f the d o o r?
A  W h y , they w ere ju s t  across th is crossin g  

stone th at run in  fro n t, the back, the rear w heels  
of the truck . 40
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Charles Joseph O’Neill, direct

Q  H o w  near w as the crane to  the m id d le  o f  the  
back o f the tru ck ?

A  I  d o n ’t k n o w ; it  w as p retty  near in the cen-
ter, the crane, o f the back o f the truck.

Q W a s  the p la in tiff  knocked a g a in st the b u ild -
in g ?

A  N o , sir.

1 0  Q W h e re  w as she knocked, it  a t  a ll?
A  I t  d id n ’t knock her at a l l ;  a fter  she w as h it  

she stood there fo r  a few  m inutes.
Q I  w ould  lik e  to  get a lit t le  m ore c lea rly  be-

fore the ju ry  the process o f th is load in g , and I  have  
another p ictu re h ere ; I  show  you  a p icture w hich  
p u rp orts to  show  som eth in g  w ith  regard  to th at  
situ ation  (p h o to g ra p h  show n to  w itn e ss ) . C o m -
pare the situ ation  as show n by th at p icture w ith  the  
situ ation  at. the tim e o f th a t accid en t?

20 (Question withdrawn.)
Q  E x p la in  to the ju r y  how7 th is lo a d in g  process  

takes place. How7 is  th a t box released?

The Court. F ir s t  le t th e  ju ry  see the p ic-
ture, and then they w ill understan d the testi-
m on y  better.

(P h o to g ra p h  show n to the ju r y .)

B y the Court.
Q W it h  the box in  th a t p osition , how  wTas it  re- 

leased ?
A  W h y , ju s t  by p u llin g  th is chain on this side, 

on the le ft  side ( in d ic a tin g ) .
Q  B y  p u llin g  the chain  on the le ft sid e?
A  T h a t releases the case.

(T h e  photograph  referred to  is  m arked E x .
D .  3 . )

By Mr. Ghanee.
Q H a v in g  released the box, w h a t w as the next  

th in g  th at you r d u ty  required you  to  do in  connec-
tion  w ith  the cran e?40
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Charles Joseph O'Neill, direct

. A  T ake the crane back to the room  and get 

another box on it  the sam e w a y .'
Q  A n d  I  believe you  said  the crane w as inside  

a t the tim e the w o m a n ’s face w as h u rt?
A  Y es, sir.
Q  W e ll ,  state  ju st w h a t it  w as in  the process  

of lo a d in g  th at you  w ere d oin g  at the tim e th is  

w om an ’s face w as h u rt?
A  W e ll ,  I  w as ju st a fter  lo a d in g  the case on the  

tru ck  and the d river ta k in g  it  to the fro n t, as I  
said , and I  raised  the tail-b oard , and I  pushed the  

crane back in  the room .
Q  W a s  the ra isin g  o f the ta il-b oard  fo r  the p u r-

pose o f p u sh in g the b ox  to the fro n t?

A  N o.

Mr. Demarest. T h a t is  rath er lead in g , is it 

not, M r. C hance?

Mr. Chance. P ossib ly .

By the Court.
Q  I  ju d ge  from  th is photograph , D . 3 , th at the  

tail-b oard  had to  be dow n in  order to  a d m it the  

b o x ?
A  W h y , y ou  could  push the box the w a y  it  is  

la id  on the tr u c k ; you  can ju s t  shove it  lik e  th a t and  
it w ill go on the tru ck  (in d ic a tin g ) .

Q B u t in  order to  p lace the box p rop erly  on the  

tru ck  the ta il-b oard  had first to  be d ow n ?

A  Y e s , sir.
Q A s  is  show n on the p h o to g ra p h ?

A  Yres, sir.

By Mr. Chance.
Q A fte r  the tail-b oard  had been once low ered  

w as it  n ecessary to effect the lo a d in g  to  raise it  
from  tim e to tim e before the lo a d in g  w a s fin ished?  

A  N o , sir.
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Charles Joseph O'Neill, cross

Cross examination by M r. D em arest.

Q M r. O ’ N e ill, a t w h at stage o f th is operation  
(lid you low er this ta il-b oard  fo r  six  in ch es?

A  W h y , ju s t  a fter  the w om an w as clear o f the  
tail-b oard , clear o f the end.

Q  O n w hich side o f the truck  w ere you  stan d - 
ing , the side from  w hich M rs. H o u g h  approached or  
the side to  w hich she w as g o in g ?

A  I  w as in  the center o f the tail-b oard  as I  
raised it.

Q W h ic h  w ay  w ere you  facin g , tow ard s her or  
w ith  you r back to  her, as she approached the tru ck ?  

A  T o w a rd s h e r ; I  w as fa c in g  her.
Q D id  you  tu rn  arou n d ?
A  N o, sir.

. Q  Y o u  stood fa c in g  th at w a y ?
O 0  A  Y e s , sir.

By the Court.
Q W a s  she com in g from  you r rig h t or from  y o u r  

le ft?
A  F ro m  m y  left.
Q  W h ic h  corner, or end, o f  the tail-b oard  w as it  

th a t hit her teeth?
A  W h y , the north  corner, I  guess it  is.
Q  T he righ t or le ft?
A  T he right.

- By Mr. Demarest.
Q T h a t is, fa cin g  tow ard  the fro n t o f the tru ck ?  
A  F a c in g  tow ard  the rear o f the truck.
Q T he first corner th at she ap proach ed ?
A  N o , s ir ;  the other corner.

By the Court.
Q  A s  you  stood there back o f the tru ck , fa cin g  

tow ard  the d river o f the truck— th at is the w ay  
y ou  stood, is it  n o t?

A  Y e s , sir .40
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Q  She cam e from  you r le ft?
A  Y e s , sir.
Q  N o w , w hich corner of the ta il-b o a rd  w as it  

th at stru ck  th is la d y ’s teeth ?
A  T he fu rth est one.
Q T h e rig h t hand corner?
A  Y e s , sir.

10
The Court. T h a t is  w h a t you  said  before.

By Mr. Demurest.

Q D o  I  understan d th a t you  lifte d  th is ta il-
board u p  and h eld  it  th a t w ay  w ith  you r arm s  
(illu s tr a tin g ) ?

A  Y es, sir.
Q A n d  she passed through  betw een you  an d  the  

tru ck ?
A  She passed under m y arm s.
Q A n d  there w as how  m uch space back o f you , 

betw een you and thè b u ild in g ?
A  W h y , I w ou ld  ju d ge , about a foot betw een  

m e and the bu ild in g .
Q  A n d  you  took up the rest o f the three feet a n a  

the rest o f the space representing the w idth  o f the  

ta il-b o a rd ; is th at r ig h t?
A  I  th in k  there w as on ly  three feet clear w ith  

the ta il-b oard  raised.
Q  W it h  the ta il board ra ised ?

A  Y e s , sir. |j§|
Q  S o  you  took up tw o feet and there w as one  

fo o t b ack ?
A  Y e s , sir.
Q  Is  th a t r ig h t?
A  Y e s , sir.

By the Court.
Q  T h a t is, w ith  the ta il-b oard  dow n there w as  

about one fo o t clear back?
A  Y e s , sir. 40
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Charles Joseph O’Neill, cross

Mr. Demurest. I  m u st have understood the  
w itn ess to say th a t there w as three feet there.

Q W ith  the tail-b oard  dow n there w as three  
feet c le a r ; it th a t it?

A  Y e s , three feet clear w ith  the tail-board  

• raised.
2 0  Q W e ll ,  the tail-b oard  w as o n ly  tw o  feet w ide, 

w as it  n o t?

Mr. Demurest. I  do n o t th ink  it  is in the 
testim on y  liow  w ide the tail-b oard  w as.

The Court. T here is som ething ab ou t it, 1 
think. W e ll , go on and find out about it.

By Mr. Demurest.
Q N o w , M r. O ’ N eill, is it easier to  load  one of 

these tru ck s w hen it  is close up to the b u ild in g  than  
2 0  it is  w hen it  is fa rth er a w a y ?

A  N o , sir ; it is  ju st the sam e.
Q  Is  it  easier to load  w hen the iron  track over-

head projects over the truck or w hen it  ju s t  barely  
reaches th e  ta il-b o a rd ?

A  I t  is ab ou t ju st the sa m e ; it  is rea lly  harder  
w hen the tru ck  is up  a g a in st the b u ild in g  than it is  
w hen it  is aw ay  from  the bu ild in g .

Q  I  refer you to  D . 3 , and ask you  w hether it  
w ou ld  be easier to  load  th a t truck  i f  the tail-board  

30  should  p ro ject u p  to these w ooden beam s on the  
side o f the door so  as to m ake the crane and the  
track  project over the tru ck  (p h otograp h  show n  
to  w itn e ss ) ?

A  I t  is easier th is w ay, because I  w o u ld n ’t have  
no room  to p u ll the chain up, i f  it  w as up aga in st  
the b u ild in g  tight.

Q  B u t  suppose you  stood  inside o f the door, 
w ould  you  have room  th en ?

A  N o , s ir ;  n ot i f  the tru ck  w as backed tig h t to  
4 0  th e  b u ild in g , I  w ou ld n ’ t.
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Charles Joseph O’Neill, cross

Q Y o n  w ou ld  n ot have room , even i f  you  stood  

inside o f the d o or?
A  I  w ou ld  have room , b u t it  w ou ld  be p retty  

tight qu arters to  p u ll it  dow n.
Q D id  you  see M rs. H o u g h  tu rn  arou n d  and  

sw erve sh arp ly  to the le ft , as you  said ?

A  Y e s , sir.
Q And did she strike her mouth or did she strike 

her chin?
A  H e r  m ou th  w as open at the tim e, open a t the  

tim e, and her teeth  struck  the corner o f the ta il-

board.
Q H o w  fa r  op en ?
A  O h, I  co u ld n ’t ju d ge  that.
Q D o  you know  M r. D o o little  here?

A  Y e s , sir.
D id  you  ta lk  to him  a fter  th is accident h ap -

pened about the accid en t? 2 0

A  N o , sir.
Q D o  you  know  a you n g  m an  nam ed M cC o y  

th at w orked up there?
A  Y e s , sir.
Q D id  you  ta lk  to him  ab o u t the accident a fte r -

w ard s?
A  N o , sir.
Q  W h o m  did y ou  first ta lk  to  abou t it?
A  M r. W a n a m a k e r .
Q  W h o m  did  you  ta lk  to  about it  a fter  th a t?
A  W e ll ,  nobody in  p a rticu la r , on ly  M r. H e lle r ;  

he asked m e questions ab ou t it.
Q  D id  you  not say to M r. D o o little  ju st a fter  

this accident happened th at you  had dropped the  
tailboard  and h it th is la d y  in  the m o u th ?

A  N o , sir.

The Court. S ta te  the tim e and place. Y o u  
say “ ju st a fter  the a ccid en t.”  N o w , the place.

Q In sid e  o f the fa cto ry  o f H e lle r  B ro th ers , ju st  
inside o f the sh ip p in g  house, or near the office of 40
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M r. W an am ak er. D id  you say any such th ing at  
that tim e?

A  N o, sir.

The Court. W h a t  are the w ords you are  
asking the w itness whether he used. L et us  
have your question again.

Mr. Demurest. I included those in the ques- 
* tion, your H onor.

(F orm er question and answ er read as fo l-
lo w s: “ Q D id  you not say to  M r. D o o little  
ju st after this accident happened that you had  
dropped the tailboard and hit this lady in the  
m outh ?

A  N o, sir .” )
Q Y ou  did n ot?
A  N o, sir,

2 0  Q D id  you say the sam e thing or sim ilar w ords  
to  M r. M cC oy?

A  N o, sir.

The Court. A t  w hat tim e and place?

Mr: Demarest. A t  the sam e tim e and p lace?  

Witness. N o, sir.

Q D id  you say the sam e thing to M r. M cC oy on  
the street three d a ys after  this accident happened?  

A  Three days a fter? N o , sir.

B y the Court.

Q L et m e ask you a question. Y o u  said, if  I 
understood you correctly, M r. O ’N eill, that “ I  
raised the tail-board to let the w om an pass.”

A  Y es, sir.
Q  T h at is right, is it?
A  Y es, sir.

Q  Then I understood you to say fo llow in g this  
statem ent, which w a^ th at the top or the corner o f  
the tail-board w as six  inches aw ay from  the truck, 

40  “ I  lowered it that fa r ? ”
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A  Y es, sir.
Q F irst you say you raised it and then you  

lowered it?
A  W e ll , the w om an w as past the tail-board  

when I started low ering i t ;  I ju st lowered it  about 
six inches when she turned sharp and hit her tooth  

on it.
Q W h en  you say you raised it  to  let her pass IQ 

just w hat did you do?
A  I took hold of the tailboard and raised it  up  

with m y arm s.
Q H ow  fa r?
A  A g a in st the truck.
Q H ow  fa r?
A  A s  far as it  w ould go.
Q A ll  the w ay up?
A  Y es, sir.
Q So that it w as stra igh t? 20
A  Y es, sir.
Q U p  and dow n?
A  Y e s , sir.
Q Y o u  raised it a ll the waj^?
A  Y es, sir.
Q A n d  w hat w as the next th ing th at you d id ?
A  W h y , w hen I saw  her clear the tail-board I  

started low ering it and ju st low ered it  about six  
inches, when she turned around and she said, 
“ Thank y o u / ’ and she struck her m outh on the cor- °,o 
ner of the truck. H er m outh w as open at the tim e.

Q In  w hat w ay did you low er it?*
A  The sam e w ay I  raised i t ;  I had both m y  

hands on it and w as low ering it easily, or slow ly, 
rather.

Q W h en  that tail-board is raised to the fu ll ex-
tent, as you say you raised it, is there anything  
that holds it in  place?

A  There is w ith chains there, or hooks, ra th er ; 
on each corner there is a hook, like, through a staple. 40
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Q  Is  there an y sp rin g  or ca tch ?
A  N o , sir.

Q  T h e chains w ork in g  in the hooks, do they  
show  on this p h otograph , D . 3 ?

A  There they are (in d ic a tin g  on p h o to g ra p h ).
Q  W h a t  is it  th at holds it  th ere?
A  T h a t chain has to be tightened.
Q H o w  is it  tigh ten ed ?
A  T h ere is a  r in g  there and there is sort o f a 

hook, lik e ; you  p u ll th is chain th rough  the ring, 
like, and tu rn  it  back.

Q  I s  it  one o f these chains th at yon  say you  
p u ll?

A  Y e s , sir.
Q  W h ic h  one do you  p u ll?
A  T h is here ( in d ic a tin g ) .

Q D o  not say “ here.”  W h e n  y o u  w a n t to  hook  
it  you  p u ll the chain th at show s nearest to you  on 
the p h otograph  or the other one?

A  Y o u  see, th is chain runs under th e re ; th is  
one goes there (in d ic a tin g ) .

Q W h ic h  chain  do you  p u ll?

A  The one on th is side ( in d ic a tin g ) .
Q O n Avhich side?
A  O n the le ft  side of the truck.

Q O n the side nearest to  you  in  the p h o tograp h ?
A  Y e s , sir.

Q  A n d  w h at effect does th at h a v e?
A  T h a t tigh ten s the tail-b oard  to  the tru ck  and  

holds it  there.

Q  A n d  then there is a r in g  and a hook th at  
fasten s it?

A Y e s , sir.

Q Y o u did  n ot do a n y  o f those th in g s?
A No, sir.
Q Y o u pushed it  u p ?
A Y e s , s i r ; and held it  there.

Q A n d held it  u p rig h t?
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James E. Travnor, direct 

A  Y e s , sir.
Q  A n d  then le t it  com e dow n to  the p o in t th at  

you  m en tion ed ?
A  Y e s , sir.

By Mr. Demarest.
Q  I)o  you  know  how m uch th is tail-board

w eighs? 1Q
A  A b o u t 30 0  or 400  p ou n ds, I  guess.

Q  A b o u t h ow  m u ch ?
A  A b o u t 3 0 0  pounds.
Q  (By the Court.) T h e ta il-b oard  its e lf?
A  I  d on ’t kn ow  how  m uch  it  w eighs.
Q {By Mr. Demarest.) Y o u  d o n ’t  know  how  

m uch it does w eigh, th en ?

A  N o , sir.

J A M E S  H . T R A I N O R , sw orn in  b eh a lf o f defend- 2 0  

ant.

Direct examination by Mr. Chance.
Q  Doctor., you  are a  p ra ctic in g  p h ysician  o f th is  

S ta te ?
A  Y e s , sir.
Q  W h e r e  did  you receive you r tra in in g ?
A  C ollege o f P h ysician s and Su rgeon s, N ew  

Y o rk , C olu m b ia  U n iv ersity .
Q  D id  you  ever exam in e the p la in tiff in  th is 3 0

su it?
A  I  did.
Q  W h e n ?
A  L a st M o n d a y  m orn in g .

Q W h e r e ?
A  A t  the office o f D r. F ish , in  F u lto n  street, 

in  N ew ark .
Q  W e r e  you  present a t the tim e o f D r . F is h ’s 

ex a m in a tio n ?
A  Y es. 4 0
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James H. Trainor, direct

Q A b o u t bow  lo n g  did  th at con su m e?
A  T h e actu a l exam in ation , I  should  ju d g e , 

about fifteen m inutes. I w as in  D r. F is h ’s office 
th irty -five  m inutes.

Q  In  w h at cond ition  did y o u  find the p la in tiff at  
th a t tim e?

A  D r. F ish  conducted the e x a m in a tio n ; I  w a s
19  present. T h e  exam in ation  w as directed a lm o st en -

tire ly  to her m ou th , her lip s and teeth. I  fou n d  
th at one tooth  w as absent— she w ore an  artificial 
tooth  w ith  a p late , and th a t w as rem oved fo r  the  
exam in ation — one o f her le ft  upper teeth w a s  
a b s e n t ; the one alon gsid e o f th a t, the cen tral u p p er  
in cisor, had a  fillin g  on its  inner s id e ; th a t had  
been d a m a g e d ; and the tooth  to the le ft  o f th at w a s  
crooked, as w ere a num ber o f other teeth in her 
m o u th ; the low er righ t cusp id— th at is , the canine

2 0  tooth— had the very tip  knocked o f f ;  th a t had been  
repaired.

Q W h a t  can you say as to nervousness or the  
sy m p to m s o f  it?

A  I  had been to ld  in  ta k in g  the h isto ry  th at  
M rs. H ou gh  had suffered considerable nervous  
sym p tom s fo llo w in g  her accident, but th at w as  
over a  year before I  saw  her. I  d id n ’t consider her  
nervous d u rin g  the exam in ation . C on sid erin g  the  
circu m stan ces o f the exam in ation , the presence o f  

30  fou r m en, three o f w hom  w ere stran gers, M r. Jones, 
D r. F ish  and m y se lf, she underw ent the ex a m in a -
tion  very w ell.

Q  W e ll ,  ju d g in g  from  w h at you  saw  a t the ex -
am in ation  th at you  have ju s t  testified ab ou t and  
her dem eanor w hile  on the stan d , do you  th in k  th at  
she is su fferin g  at the present tim e from  an y ner-
vousness as the resu lt o f the blow  w hich she sus-
tain ed  on the 21st o f F eb ru ary , 1 9 1 7 ?

A I don’t consider her nervous now; I think 
40 her demeanor on the stand was quite wonderful
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Armand 0 . Heller, direct

for  her first appearance in  court, as she to ld  m e it  

w as.

Cross examination by M r. D em arest.

Q D o cto r , you  did  n o t see M r s . H o u g h  outsid e  

of D r. F is h ’s p rivate  office th at m orn in g , d id  y o u ?
A  I saw  her in  the w aitin g-room  both before  

and a fter  the exam in ation . 1 0

Q I m ean im m ed ia tely  a fter  the exam in ation , 
in the h a llw a y  u p s ta ir s ; you  did  not see her then, 

did y o u ?
A  Im m ed ia tely  a fter  the exam in ation  she cam e  

dow nstairs w ith  m e and w as w ith  m e for ten  m in -
utes before you cam e dow n in  the w a itin g -ro o m ;

Mrs. H ou gh  cam e d o w n stairs w ith  me.

A R M  A N D  G . H E L L E R , sw orn in  b eh alf o f defend- 

ant.

Direct examination by M r. Chance.

Q  M r. H e lle r , are you  connected w ith  H e lle r  

B roth ers?
A  Y e s .
Q In  w h at ca p a city ?
A  V ice-p resid en t and secretary.
Q A r e  you  fa m ilia r  w ith  the re latio n s w hich  

existed  betw een you r com pany and W r ig h t  & Cobb  

on F eb ru a ry  21 , 1 9 1 7 ?  30

A  Y e s .
Q W h a t  w ere those re la tio n s?
A  W h y , they did the ca rtin g  for us in  connec-

tion  w ith  the coastw ise steam ers, in  N ew  Y o rk  
C ity ; they carted  ou r goods to  them , to  their dock  
on the river, and from  there ligh tered  it  to  N ew  

Y o rk .
Q D id  you r com pany ow n the tru ck s w ith  

w hich they d id  th is ca rtin g ?

A  N o . 10



100
Charles Wanam aker, direct

Q D ifl your com pany furnish  the tru ck s?
•A N o.

Q W h o  did ?
A  W r ig h t & Cobb.
Q D id  your com pany pay the driver of W rig h t  

& C obb?
A ;  N o.

2 Q Q D id  you have any control over W r ig h t & 
Cobb—

Mr. Demurest. I object. A ll  these questions 
are leading.

The Court. The objection is sustained to  
the question la st asked. The other questions 
were allow ed to pass w ithout objection.

Q  H a d  you any relations between the driver of 
the truck and your com pany?

A  N o.
20

C ross exam ination waived.

C H A R L E S  W A N A M A K E R , recalled in  behalf of 
defendant.

Direct examination by M r.'C h an ce.

Q M r. W an am ak er, do you  recall the truck  
which w as in fron t of you r build ing on the 21st of 
F ebruary, 1917, a t the tim e o f this accident that is 

30 in  su it?
A  I  do.
Q T o  w hom  did th at truck belong?
A  W r ig h t & Cobb.

C ross exam ination waived.

De f e n d a n t  Re s t s .

40
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Howard Lewis Doolittle, rebuttal

HOWARD LEWIS DOOLITTLE, recalled in be-
half of plaintiff in rebuttal.

Direct examination by Mr. Demurest.

Q Mr. Doolittle, do you know Charles O’Neill, 
who was here on the stand?

A Yes, sir.
Q On the day that this accident happened did 

he come inside of the factory after the accident 
happened?

A He did.
Q And were you there?
A Yes, sir.
Q And did he say something to you with refer-

ence to the tail-board of the truck?
A He did.
Q What did he say? 2Q

The Court. No, that is not the way to put 
the question. Did he say certain words, the 
specific words?

Q Did he say to you that he dropped the tail-
board of this truck and that it hit this woman on 
the mouth?

A Yes, sir.

Cross examination by Mr. Chance.
Q Was anybody else present at the time of this  ̂ . 

conversation?
A Mr. McCoy.
Q. Is that all?
A That is all that I remember of.

40
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Alita E. Hough, rebuttal

ALITA E. HOUGH, plaintiff, recalled in her own 
behalf in rebuttal.

Direct examination by Mr. Demarest.

Q Mrs. Hough, there has been some question 
raised as to the condition of your lower teeth be-
fore the accident. Were they before the accident 

*0 crooked or straight?
A They were crooked.
Q Were they substantially the same as they are 

now or otherwise?
A About the same as they are now.
Q There has also been some question raised as 

to the position of the tooth to the left of where one 
was knocked out; that is, the upper left lateral. 
What condition was that in before the accident?

A That was the same; that was the same as the 
one on the right side.

Q That is practically straight?
A No, it is slightly crooked.
Q But that tooth that I first mentioned is dif-

ferent now than it was before?
A Yes, sir; entirely.
Q In what way is it different?
A It is very much rotated.
Q Turned around, you mean?
A Yes, sir.

30 Q Mrs. Hough, you remember being examined 
by Dr. Fish?

A I do.
Q Do you know at what time you got to Dr. 

Fish’s office?
A About 10.30.
Q And did your examination take place at 

once?
A It did not.
Q Tell us about it, how it was conducted?

40
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Alita E. Hough, rebuttal

A I waited a few moments, and finally a man 
came in and introduced himself as Dr. Trainor; he 
called upstairs, or he had the assistant call up-
stairs and mention that Dr. Trainor was there.
Then I waited for Mr. Demarest and Mr. Jones to 
come in, and then we waited a few minutes, and 
went upstairs to his office.

Q Go on and tell us what the Doctor did? 10
A Then I was introduced to him, and Mr. Dema-

rest and Dr. Trainor and Mr. Jones came into his 
office, where he has his chair, and he told me to be 
seated, and I did, and he took a mirror, which the 
dentists use to examine your teeth. He looked at 
my bottom teeth and he looked at my upper teeth, 
and then he took an instrument and knocked the 
remaining central and the one tooth that I spoke 
of that was rotated, and then he took an instrument

20with a light attached to it and he looked at my teeth, 
and then he left me in the chair and went off with 
Dr. Trainor.

Cross examination waived.
Mr. Demarest. It is stipulated by counsel 

that the plaintiff is a married woman, living 
with her husband, George W. Hough.

Pl a in t if f  Res ts .
30

40
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Motion for Direction of Verdict

Mr. Chance. If your Honor please, at this time 
I move for the direction of a verdict. The ground, 
in general, is that, taking the evidence which was 
produced, in favor of the plaintiff as true, and draw-
ing therefrom all the legitimate inferences that can 
he drawn, there is not enough to suffice in finding 
a verdict for the plaintiff. It does not appear that 

10 the injury was the result of any act of Heller Broth-
ers or of any employee of theirs acting within the 
line of his employment.

If we take the plaintiff’s statement as true, her 
story of what happened as being true, it appears 
from her testimony that she went by the truck be-
cause some man on the truck raised the tail-board, 
and he dropped it against her. There is nothing 
which shows any duty on the part of any of the 

20 employees of Heller Brothers to be on the truck, 
nor is there anything that shows that the raising 
and lowering was for the purpose of doing Heller 
Brothers’ business. It was not at all connected 
with the loading or unloading; it was not necessary 
to raise the tail-board to permit pedestrians to go 
by to get the boxes on the truck, nor was it neces-
sary to raise or lower it to get the boxes to the 
front. So that, even if you take her testimony as 
the way it took place, there is nothing to show that 
it occurred as the result of any employee of Heller 
Brothers acting within the line of his employment; 
whereas, if you take the story of Mr. O’Neill that 
he raised it to let her go by because it was a gentle-
man’s duty to do so, that is not negligence on the 
part of Heller Brothers. As I understand, it must 
be done in executing Heller Brothers’ orders and 
doing Heller Brothers’ work and while actually 
serving Heller Brothers. Now, being polite and 
doing a gentleman’s duty is not, so far as appears, 
doing Heller Brothers’ work or executing their
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Argument

orders, and for that reason there should be a verdict 
directed for the defendant.

I also insist that there should be the direction of 
a verdict because the. only inference that can be 
drawn is that the negligence of the plaintiff con-
tributed to her injury, and for the further reason 
that the evidence shows that the Wright & Cobb 
Company was employed as an independent con- 10 
tractor.' The truck was that of an independent con-
tractor, and it being the duty of an independent 
contractor to exercise care in the management of 
his truck, it was the duty of Wright & Cobb to 
manage the truck and not the duty of Heller 
Brothers.

For those reasons I ask for the direction of a 
verdict for defendant.

The Court. On a motion to direct a verdict the 
question for the court is whether on the whole case 
there is presented evidence tending to show that 
some agent of the defendant, Heller Brothers, act-
ing within the line of his agency, by some careless-
ness occasioned, either in whole or in part, the inj 
jury to the plaintiff. If the answer to that question 
is yes, it does appear that some negligence of an 
agent of the defendant acting within the line of his 
employment was the sole cause of the injury to the 
plaintiff, then the verdict should be in favor of the 
plaintiff and against the defendant. If it appears 30 
from the whole case that there is evidence tending 
to show that some negligence of an employee of the 
defendant was partly responsible for the injury to 
the plaintiff,* but that some negligence of the plain-
tiff herself was partly responsible for her own 
injury, contributing to it, then the verdict should 
be for the defendant. I think those are questions 
for the jury.

Whether the person whose act occasioned the in-
jury to the plaintiff was on the truck or was off the ^
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truck is a matter as to which the witnesses do not 
agree. The plaintiff thinks he was on the truck. 
Mr. O’Neill says that he was on the ground; that it 
was he who raised the tail-board and who lowered 
it again, and witnesses have been called to sav that 
he admitted in conversation that he let it fall, and 
so the plaintiff was injured—that he dropped the 

jO tail-board. That he denies; he denies that he said 
that, but says that the accident happened, not be-
cause he dropped the tail-board, because he did not 
drop it at a ll; the tail-board was stationary at the 
point to which he had lowered i t ; but that the plain-
tiff was injured because she ran into it.

So that there are various questions of fact here 
that the court could not properly take from the 
jury. The motion to direct a verdict is therefore 
denied.

20 Defendant’s counsel prays an exception to
this ruling of the court.

Exception noted as ground of appeal.
Mr. Chance sums up for defendant.
Mr. Demarest sums up for plaintiff.

The court charged jury and verdict was rendered 
as above shown.

30

40
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Baker Printing do., Law Printers, 251 Market St., Newark, N. J.

Sew Jersey Court of Errors and Appeals

A l it a  E. Ho u g h , 1
Plaintiff-Appellee, I ()n Appeal

vs > from Essex
1 Circuit Court.

Hell er  Br o t h er s  Co mp a n y , \
Defendant-Appellant, j

Supplemental Brief in Reply to Brief for 
Plaintiff-Appellee.

The reasoning of the brief for appellee is faulty 
in at least four particulars. (I ) IT SEEKS TO 
ANSWER AS APPELLANT’S CONTENTION 
SOMETHING THE APPELLANT NEVER CON-
TENDED; (II ) IT SEEKS TO SUBSTITUTE 
A “ FANTASTIC CONCLUSION” AS TO WHAT 
O’NEILL’S STATE OF MIND WAS FOR WHAT 
HE TESTIFIED IT W AS; (III ) IT DEALS 
AT LENGTH WITH AN ALLEGED VIOLA-
TION OF THE TRAFFIC LAW WHEN SUCH 
VIOLATION (ASSUMING THERE WAS ONE) 
WAS IN FACT IMMATERIAL AS IT WAS 
NOT AND COULD NOT HAVE BEEN THE 
NATURAL AND PROXIMATE CAUSE OF THE 
PLAINTIFF’S INJURY; and (IV) IT MIS-
TAKES THE SIGNIFICANCE OF CASES 
CITED IN THE APPELLANT’S MAIN BRIEF.

I.

That the appellee seeks to answer as appellant’s 
contention something the appellant never con-
tended will appear from page 3 of the appellee’s
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brief where a line of argument is concluded by 
the statement that the appellant “ says it is not 
liable because it authorized no one to perform its 
legal duty.” Prdbably the court could not be mis-
led by a fallacy of this sort, but no harm can 
come from the re-statement of what the appellant 
really contends. It is that the act which caused 
the injury was not in the line of the employment of 
him who did it.

II.

That effort is made by appellee’s counsel to sub-
stitute a “ fantastic conclusion” as to what O’Neill’s 
state of mind was for what he testified it was ap-
pears from page 2 of the appellee’s brief. It is 
there admitted that the explanation of the party 
who raised the tailboard as to why he did it was 
“well it is always a gentleman’s place to let a 
woman pass,” which statement shows that the act 
which did the damage was not for the purpose 
of doing Heller Brothers Company’s work, or ex-
ecuting Heller Brothers Company’s orders or serv-
ing Heller Brothers Company, but for his own af-
fair of attempting to be polite to a lady. How does 
the appellee’s counsel seek to evade the effect of 
this testimony? Solely by a “ fantastic conclusion” 
as to an alleged and supposed “accompanying 
thought” of O’Neill for the existence of which 
thought on the part of O’Neill we find no founda-
tion in the evidence. Says the plaintiff-appellee’s 
counsel “ it is urged that stress should be laid upon 
the accompanying thought, namely that the plain-
tiff had a right to pass which he and his employer 
must recognize,” but we search the State of the 
case in vain for any evidence which shows that 
O’Neill had any such “ accompanying thought.”
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III.
A s to the alleged violation  of the Traffic Law  

we w ould point out that a careful analysis o f the 
issue before this court w ill show that all the ap-
pellee’s counsel says on this subject is  im m aterial 
on this appeal. I f  it  is assum ed that the defend-
ant w as under a duty to  keep W r ig h t  & Cobb’s 
truck off the sidew alk, still the p la in tiff ’s case is 
not benefited by this assum ption. T his is so be-
cause the fa ilu re  to  keep the truck off the side-
w alk w as not and could not have been the proxi-
m ate cause of the p la in tiff’s dam age. The truck  
could have stood on the sidew alk u n til doom sday  
and the tailboard w ould never have raised and  
lowered itse lf against the plaintiff as it  w as raised  
and lowered in  this case. A n  intervening hum an  
agency or cause w as necessary to do the dam age. 
I t  is settled in this S tate  th at a th ing is not the 
natural and proxim ate cause of an in ju ry  where 
there is intervening between that thing and the 
in ju ry  an efficient culpable hum an agency. Wiley 
vs. West Jersey R. R. Co., 44 N . J. L ., 247 , 251. 
O ’N eill w ho both sides adm it did the dam age w as  
the efficient culpable hum an agency which in  this  
case prevented the failure to  keep the truck off 
the sidew alk from  being the proxim ate cause of 
the p lain tiff’s in jury. I t  is, therefore, insisted that 
the appellee’s counsel’s discussion of alleged viola-
tion of duties arising from  the Traffic A c t is irreve- 
1 ant to this appeal. T hat did not cause the dam age.

IV.
There are only a few suggestions which we care 

to  m ake show ing appellee’s counsel m istakes the 
significance of cases cited in ap pellan t’s m ain brief. 
It  is noted th at he seeks to  m ake distinction be-
tween cases in which the act w as w illfu l and where 
it was m erely negligence as in this case. There is 
in fact no such distinction. See Doran vs. Thom-
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sen, 76  N . J . L ., 754 , a t  page 7 5 9 , w here it  is  said  
sp eak in g o f an oth er case, “ w hile  in  th at case the  
a ct w as m alicio u s, y e t an  a ct n o t m alicio u s is  
w ith in  the enunciated  p rin cip le , etc .”  A p p e lle e ’s 
counsel fu rth er fa ils  to  recognize the d istin ction  o f  
m iscon d u ct in  the line o f em p loym en t, th at is d o -
in g  w h at the em p loye w as hired to do in  a  w ron g  
w ay an d m iscon d u ct ou tsid e o f the lin e  o f the  
em p loym en t, th a t is  d o in g  th in gs the em p loye w as  
n ot hired to  do. R a is in g  and  lo w erin g  the ta il- 
hoard o f W r ig h t  & C obb ’s truck  and b ein g  p olite  
to  lad ies w as n ot w h at O ’ N e ill w as hired to  do  
and so belongs in  the la tte r  class. In  connection  
w ith  the Bennett vs. Busch case (7 5  N . J . L ., 2 4 0 ,  
2 4 3 )  q u otation  by the ap pellee  there are stars show -
in g  om itted  m a tter  and a read in g  o f the om itted  
m a tter  show s th at it  w as a  p a rt o f  the em p loy e ’s 
d u ty  to  get o il for  the la m p s so th at the em ploye  
w as rea lly  d o in g  w h at he w as em p loyed  to  d o in  
a w ron g  w a y  and not as in  the case a t  bar d o in g  
som eth in g n o t h ired to do. T h e  m a tte r  om itted  from  
the q u otation  a lso  show s th a t the d u ty  arose from  
the a u th o rization  o f the m a ster  and not because  
o f a d u ty  im posed by sta tu te  th at lig h ts  be d is -
p layed  as the ap p ellee ’s b rie f m ig h t leave one to  
believe.

F ro m  these con sid eration s an d  those o f our m ain  
b rief reversal o f the ju d g m en t is prayed.

R esp ectfu lly  subm itted ,

K E L L O G G  & C H A N C E .
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New Jersey Court of Errors and Appeals

All grounds of appeal save one are abandoned by defendant. The 
one detained is whether defendant’s servant, O ’Neill, was acting in 
the line of his employment.

An automobile truck, owned by Wright & Cobb Transportation 
Company, was backed up over the sidewalk on the easterly side of 
Mt. Prospect avenue, Newark, in such a manner that only one foot of 
space remained between the tailboard, when lowered to a horizontal 
position, and the wall o f the building of defendant (case, ppf 26, 27, 
68, 69). The truck was backed up at a place specially provided for 
such occasions (case, p. 54, 1. 30, to p. 55, 1. 34). See also Exhibit
D. 2.

Plaintiff had been shopping and had three bundles and a small silk 
bag in her right hand (p. 36). She could not pass through this one- 
foot space, and the street and gutter were muddy (p. 35), so she 
awaited an opportunity to pass behind the truck. An employee of 
defendant, Charles J. O ’Neill, told plaintiff: “ One moment and I will 
let you go through”  (p. 27, 1. 35). He put a box on the truck and 
lifted the tailboard to a vertical position for plaintiff to pass through. 
Before plaintiff was clear of the truck O ’Neill lowered or dropped 
the tailboard upon plaintiff, causing the injuries complained of (case 
p. 28, 11. 32-33; p. 87, 11. 1 to 15).

O ’Neill is admittedly the person who dropped the tailboard after 
having raised it (case, p. 94, 1. 30, to p. 95, 1. 35). He testified that 
he had no specific duties (p. 66, 1. 24, et seq.), but that he was 
“ hired to do floor work and packing and everything.”  Wana- 
maker, his superior, gave him no particular instructions. It was his 
duty in part to load the trucks (p. 66, 11. 31-34).

Howard L. Doolittle was an employee having the same work as 
O ’Neill. His instructions were also vague, not including the details 
connected with the work (p. 49, 11. 15-18).

Charles Wanamaker, shipping clerk, under whom the last named 
witnesses worked, was called by both plaintiff and defendant. He said

A l it a  E. H o u g h ,
Plaintiff-Appellee, On Appeal 

from Essex 
Circuit Court.

vs.

H eller  B roth er s  Co mp a n y ,
Defendant-Appellant.

Brief of Plaintiff-Appellee.

Facts.

Testimony Concerning the Employment.
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Argument.
The testimony on the question of the employment was elicited from 

employees of defendant. Two of them, O ’Neill and Wanamaker, were 
called by defendant as well as by plaintiff. Their testimony on plain-
tiff ’s case is practically that of hostile witnesses and should be con-
strued accordingly. On the defendant’s case, O ’Neill, in explaining 
why he raised the tailboard, said (p. 84, 1. 16): “ Well, it is always 
a gentleman’s place to let a woman pass.”  The young man, doubt-
less, subconsciously thought of courtesy, but the reason given, if gen-
uine, would have prompted the use of the term “ lady”  instead of 
“ woman.”  It is urged that stress should be laid on the accompany-
ing thought, viz., that the plaintiff had a right to pass which he and 
his employer must recognize.

Nothing in the testimony of these witnesses for the defense, nor of 
A. Gr. Heller, the defendant’s secretary and treasurer, touches upon 
the duty, practice, instruction or authority of the offending employee. 
As the case stands, then, the only conclusion that the evidence fully 
supports is that the defendant failed to outline to O ’Neill the modus 
opermdi, and that he and the others doing like work were at liberty 
to use their own means for the prosecution of the master’s work and 
the attending incidentals. In so doing O ’Neill, realizing that the 
truck, which it was his duty to load, obstructed plaintiff’s progress, 
concluded that he should remove the obstruction. This was no fan-
tastic conclusion. The law requires that the sidewalk be kept clear 
(P. L. 1915— 285, par. 23). Defendant had been in the habit of ob-
structing this part of the sidewalk for years, and had protected its 
building against damage from the trucks by heavy 2xl2-inch planks, 
and had specially laid cobbles and crossing flagging at the spot. Ex-
hibit D. 2 and case, pp. 54-55.

The Traffic Act of 1915 (par. 23) provides:
“ No person shall drive or back any horse or vehicle across, 

or allow same to stand upon, any sidewalk unless it be in cross-
ing same to go into a yard or lot, and then not without the con-
sent of the owner of the premises.”

In the case in hand there was no yard or lot, hence the consent of 
the owner is immaterial. But the owner-defendant, by full prepara-
tion, aided and invited the violation of this section and allowed the 
truck in question to stand upon the sidewalk adjoining his premises. 
Under Evers v. Davis, in 90 Atl. 677, this duty when violated is not 
the foundation of negligence which is actionable per se, but the statu-
tory duty is substituted for the common law duty. Hence Heller 
Bros. Co. was bound not to allow the backing up of this truck across 
the sidewalk. I f any employee had been entrusted with the duty of 
preventing such obstructions the defendant surely would have proved 
it. But no such proof is offered. Consequently, we have an employee 
who was not told how to perform his tasks, which included the load-
ing of the trucks; no one is named who had authority to perform the 
legally imposed duty of keeping the sidewalk clear for pedestrians, 
and a physical performance of that duty devolved upon the man 
nearest the scene, legitimately employed to place defendant’s goods
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on the offending hired truck. Unless it he concluded that this em-
ployee acted for his master, and in the line of his employment, we 
must conclude that the defendant can escape liability by saying that 
it failed to obey the law. In other words, the defendant says it is not 
liable because it authorized no one to perform its legal duty.

But the law supports plaintiff’s contention. In Bennett v. Busch, 
75 L. 240-243, the Court says:

“ The law requires that after dark lights shall be displayed, 
and a failure to observe this rule would subject not only the 
defendant but the driver to arrest.”  * * * “ The master’s
purpose was to get the oil, and there is a legitimate inference 
that the servant was justified in going to the garage for the 
purpose.”

Cases Cited by Defendant.
The cases cited in defendant’s brief include the leading cases in 

this state. Considered as a whole, those which are in point are favor-
able to the plaintiff. They are consequently commented upon sepa- 

. rately.
Holler v. Ross, 68 Law, 324:

Here the servant of defendant surmised that the plaintiff was one 
seeking to do him personal harm and shot him. At the time of the 
shooting the plaintiff, with others, was not approaching defendant’s 
property, but was running away from it. Hence the servant was not 
actually protecting his master’s property when he unreasonably fol-
lowed and fired upon the retreating plaintiff. This was not in any 
sense negligence; it was rather an assault vi et armis. It is, there-
fore, not in point.

JL  J t .
•A* TV" *Jv*

Evers v. Krouse, 70 Law, 653:
This is a case where a wholly malicious and mischievous act was 

the cause of the injury, i. e., wilfully turning a hose upon a horse. 
This is also outside the present issue.

iU i iUiw  W  TV*

Bennett v. Busch, 75 Law, 240:
A  servant deviated from specific instructions, but in order to accom-

plish his master’s purposes performed the act in a different manner, 
resulting in the injury.

This case is properly a decision in favor of the plaintiff and is cited 
elsewhere herein.

The Court held that where different inferences might be drawn from
the facts, the question at issue should go to the jury.

*  *  *

McCann v. Consolidated Traction Co., 59 Law, 481:
The gravamen of this action is that the swaying of coats on a 

sprinkling -car of defendant company frightened plaintiff’s horse. 
There was no evidence as to whose coats they were, or by whom they 
were hung on the car, yet the Court says the case should have been



g i v e n t o t h e j u r y. Vi d e  p a g e 4 8 6, w h e r e, a f t e r c o m m e n ti n g t h a t i f 

t h e c o a t s w e r e h u n g u p b y o u t si d e r s, t h e e xi s t e n c e o f t h e m w a s k n o w n 
t o d ef e n d a n t’ s e m pl o y e e s, t h e C o u r t s a y s:

“ B e si d e s, t h e m a s t e r i s li a bl e f o r all i n ci d e n t al a c t s o f hi s 

e m pl o y e e i n t h e c o u r s e o f hi s e m pl o y m e n t, a n d i f t h e c o a t s 
w e r e w o r n b y t h e m o t o r m a n o r o t h e r e m pl o y e e s a s n e c e s s a r y 

t o b e w o r n i n t h e w o r k o f o p e r a ti o n o f t h e s p ri n kl e r, t h e n t h e 

a c t o f h a n gi n g t h e m u p o n t hi s p r oj e c ti o n w a s a n a c t i n ci d e n t al 
t o t h ei r e m pl o y m e n t. ”

I n o t h e r w o r d s, w h e n a n i n s t r u m e n t ali t y f u r ni s h e d b y t h e e m pl o y e r 
i s m a d e d a n g e r o u s t h r o u g h s o m e a c t o f a n e m pl o y e e f o r hi s o w n c o m -

f o r t o r c o n v e ni e n c e, w hil e u si n g i t i n f u r t h e r a n c e o f t h e m a s t e r’ s b u si-
n e s s, t h e m a s t e r i s li a bl e ( I d. 4 8 8). T hi s i s j u s t w h a t o c c u r r e d i n 
t h e c a s e i n h a n d.

#  #  *

D o r a n  v. T h o m s e n,  7 6 L a w, 7 5 4:

T hi s i s t h e f a m ili a r c a s e i n w hi c h a d a u g h t e r, u si n g h e r f a t h e r’ s 

m o t o r c a r, i s h el d n o t t o b e hi s s e r v a n t u nl e s s d ri vi n g a t hi s di r e c-

ti o n a n d o n hi s b u si n e s s. T h e f a c t s a r e s o e n ti r el y diff e r e n t f r o m  
t h o s e o f t h e c a s e i n h a n d t h a t i t i s n o t i n p oi n t.

J b  J L  J L
v r  T P T P

R hi n e s m it h  v. E r i e R. R. C o.,  7 6 L a w, 7 8 3:

T h e di s p u t e w a s w h e t h e r d ef e n d a n t’ s c o n d u c t o r pl a c e d a t o r p e d o 
o n t h e r ail. T h e r e w a s s o m e t e s ti m o n y t h a t h e di d, b u t t hi s w a s m e t 

b y e m p h a ti c d e ni al s b y hi m a n d o t h e r wi t n e s s e s f o r d ef e n d a n t. D e-
f e n d a n t al s o c o n t e n d e d t h a t i t s r ul e s f o r b a d e pl a ci n g o f t o r p e d o e s a s 
t hi s o n e w a s, cl o s e t o a s t a ti o n. H el d, t h a t t h e c a s e p r o p e rl y w e n t 

t o t h e j u r y, b e c a u s e “ t hi s si t u a ti o n c r e a t e d a n i s s u e o f f a c t. ”
■ J p T P

T e e r  v. M ill e r,  8 0 L a w, 6 9 1:

S h e d s n o f u r t h e r li g h t o n t h e s u bj e c t. T h e f a c t s i n v ol v e t h e q u e s-
ti o n o f vi ol a ti o n o f o r d e r s o nl y.

j t.
T P T P

J e n ni n g s  v. O ki n,  8 8 L a w, 6 5 9:

M e r el y d e al s wi t h t h e a d mi s s a bili t y o f a r e s g e s t a e  d e cl a r a ti o n.
*   *   #

M i s s ell  v. H a y e s,  8 6 L a w, 3 4 8:

T hi s c a s e i s e n ti r el y o u t o f p oi n t, m e r el y di s ti n g ui s hi n g t h e f a c t s
f r o m t h o s e i n D o r a n  v. T h o m s e n.

•   *   #

W a r d  v. E r i e R. R. C o.,  8 9 L a w, 5 2 5:

I s a c a s e si mil a r t o H o ll e r  v. R o s s, s u p r a,  a n d i s n o t i n p oi n t.
T P T P

K li t c h  v. B e t t s,  8 9 L a w, 3 4 8:

T hi s c a s e w a s t ri e d b y m e i n t h e E s s e x Ci r c ui t a n d t h e d ef e n d a n t 

w a s h el d r e s p o n si bl e f o r t h e a c t o f hi s s e r v a n t p e rf o r m e d i n t h e e v e n-

i n g a f t e r offi c e h o u r s, o n t h e g r o u n d t h a t t h e a c t w a s i n ci d e n t al t o t h e
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employment, and that defendant ratified the act by subsequently 
treating the plaintiff’s injury. On appeal the Court said (p. 351):

“ — the master will be responsible, although the servant’s act 
was not necessary for the proper performance of his duty to 
his master, or was even contrary to his master’s orders.”

Also on p. 352:
“ — for acts in any sense warranted by the express or implied 

authority conferred upon him; considering the nature of the 
service required, the instructions given and the circumstances 
under which the act is done, the master is responsible.”

Conclusion.
Defendant’s servant in lifting the tailboard performed an act which 

was incidental to his employment of loading the truck. None of the 
testimony denies him the right to perform this act. He also served 
his master in so doing, because the law requires that no person shall 
allow such an obstruction as this truck constituted. For these reasons 
the judgment should stand.

Respectfully submitted,

W. HOW ARD DEM AREST, 
Attorney for and of Counsel with Appellee.
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BRIEF FOR APPELLANT.

Preliminary Statement.

T h is  is  an  ap peal from  the E sse x  C ircu it C ourt.
The su it in  the court below  w as in stitu ted  a g a in st 2 
H eller  B ro th ers C om p an y and A lle n  C obb, tra d in g  
as W r ig h t  & C obb T ra n sp o rta tio n  C om p an y. The  
la st nam ed d efen d an t w as dropped fro m  the su it  
on the p la in tiff ’s m otion  at the op en in g o f the tria l. 
F rom  the ju d g m en t fo r  the p la in tiff the d efendan t  

appeals.

Facts.

T h e d efen d an t H e lle r  B ro th ers  C om p an y has a  
p la n t located  on M t. P rosp ect avenue in  N ew a rk  3 0  

(C a se , page 2 6 , lin e  1 0 ) .  I t  em p loys W r ig h t  & 
C obb as in d ep en d en t con tra ctor to  h au l its  p rod u ct  
from  its  fa cto ry  ( C ase, page 99 , line 28  to  page 100 , 
line 2 0 ) .

O n F eb ru a ry  21 , 1 9 1 7 , as the p la in tiff w as  
a ttem p tin g  to p ass betw een W r ig h t  & C obb ’s tru ck  
and H e lle r  B ro th ers  C o m p a n y ’s bu ild in g , she w as  
in ju red  by her face  com in g in  contact w ith  the ta il-
board o f the tru ck  (C a se , page 2 8 , lin e  32 , and  
page 83 , line 3 2 ) . 4 0
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A cco rd in g  to the p la in tiff, the tail-b oard  o f  
W r ig h t  & C obb ’s tru ck  w as raised by som eone on  
the tru ck  w ho to ld  her to pass and w hile  she w as  
so d o in g  dropped the ta il-b oard  a g a in st her (C a se, 
page 2 8 ) .  A c c o rd in g  to  an oth er version  given by one  
O ’ N e ill, an em ployee o f H e lle r  B ro th ers C om p an y, 
the m anner o f the occurrence w as th a t O ’ N eill w hile  
stan d in g  on the grou n d  raised  the tail-b oard  to  
allow- the p la in tiff to  p ass, th at the p la in tiff passed  
under his arm  and w as in ju red  by su dd enly  tu rn -
in g  to the le ft  ag a in st the ta il-b oard  a fter  she had  
passed the tru ck  ( Case, page 83 , lines 29  to  3 2 ) .

There is no testim on y  sh ow in g th a t an y em ployee  
o f H e lle r  B ro th ers C om p an y had an y au th o rity  or  
business on the truck. T h e you n g  m an  O ’N eill  
testified p o sitively  th at no em p loyee o f H e ller  
B ro th ers C om p an y w as upon the tru ck  ( Case, page  
84 , lin e  1 .4).

T he testim on y  as to  O ’N e ill ’s duties w ill appear  
in  the fo llo w in g  questions and a n s w e r s :

Case,

P a g e  L in e  Q “ D id  he g ive  you  an y particu -
66  2 6  lar  in stru ctio n s as to how  you r w ork

to w as to  be don e?
30  A  W h e n  I  w a s  hired there before  

W a n a m a k e r  w as there I  w as hired to  
do floor w ork  and p a ck in g  and every-
th in g  * *

33  Q “ W a s  it  p a rt o f your d u ty  to  
and lo a d  these tru ck s?
34  A  Y e s , s ir .”

67  9 Q  “ In  you r direct exam in ation  
to  you  stated  som eth in g about your duties  
17 being ‘and  ev eryth in g ,’ w h at w as in -

cluded by ‘and ev ery th in g ? ’
A  P a ck in g  and n a ilin g  and p u ll-

in g  out the cases and g ettin g  out p a r-
cels p o st and w rap p in g  them  up and  
th in gs lik e them — ta k in g  em p ty  cases.



3

C ase, Q  A n y th in g  else?
P a g e  L in e  A  N o , s ir .”

68 5  Q  “  D escribe the m ethod in  w hich
to  the truck s w ere lo ad ed ?
24  A  W h y  I  w as ju s t  sa y in g  there  

w as a  chain  w ith  a  w heel, and he w as  
sta n d in g  there h ook ing— there is tw o  
teeth on each h o o k ; he w ou ld  hook  
those on, and then I  w ou ld  p u ll it  out 10  
on the chain  and  take i t  out, an d  he 
w ould  stan d  there u n til I  cam e back.

Q H o w  w ou ld  y o u  p u ll it  o u t?
A  B y  p u llin g  one chain  it  p u lls  

the case u p  and by p u llin g  the other  
chain , th at low ers it  dow n.

Q F ro m  w h a t p osition  w ou ld  you  
p u ll these chains, inside o f the b u ild in g  
or outside, or w here?

A  In sid e  o f the b u ild in g  w e w o u ld  2 0  

p u ll the chain.
Q  W h e re  w ere you  w hen you  w ould  

release the boxes?
A  O u tside, r ig h t th is side o f the  

tail-b oard , like.
Q On the tru ck  or on the gro u n d ?
A  O n the g ro u n d .”

T h is ou tlin e  o f the du ties o f O ’ N e ill does n ot  
include ra isin g  the tail-b oard  o f W r ig h t  & C obb ’s 
truck , and  fu rth er testim on y  given by O ’N e ill 3 0  
em phasizes th at the tail-b oard  w as n o t raised  be-
cause o f a n y  d u ty  of O ’ N e ill ’s em p loym en t for  
H eller  B ro th ers  C om p an y , such testim on y  fo llo w s :

Case,
P age  L in e  Q “ W h y  d id  you  raise the ta il- 

84  15 b oard ?
to  A  W e ll  it  is a lw a ys a gen tlem an ’ s 
30  p lace to let a w om an pass.

4 0
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20

Case, Q At what stage was the loading
Page Line process at the time you raised this tail-

board?
A There was only about ten cases 

on the truck at the time.
Q And where was the crane?
A The crane was hack in the room 

when this accident happened.
Q Was there any boxes on the 

tail-board ?
A No, sir.
Q What was the next thing for 

you to do in connection with this load-
ing?

A Go back and get another case 
on this crane and take it the same 
way.”

89 15 Q “Was the raising of the tail-
to board for the purpose of pushing the 
17 box to the front?

A No.”
89 35 Q “After the tail-board had been

to once lowered was it necessary to effect
40 the loading to raise it from time to

time before the loading was finished?
A No, sir.”

30
Grounds of Appeal.

The grounds of appeal stated are first that the 
trial court erred in denying defendant’s motion for 
a non-suit, and second that the trial court erred in 
denying defendant’s motion for direction of a 
verdict in its favor.

Only the latter ground need be considered par-
ticularly. This is so because the motion for direc-
tion is upon the evidence produced by both parties. 
If a defect in the proof at time of denial of non-suit 
is later supplied any error in refusing non-suit40
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is cured, while if there is a failure of proof consider-
ing the evidence produced by both parties, the re-
fusal to direct verdict for defendant results in 
reversal regardless of motion for non-suit.

Argument.

There is only one question that need be decided 
in order to determine this appeal. That question is 10 
whether under our law the act which caused the 
injury in this case was of such a nature that the 
defendant-appellant, the employer of the party who 
did it, is responsible therefor.

Among the authorities dealing with the law as to 
what acts on the part of an employe will render his 
employer liable to third persons and in general sup-
porting appellant’s view that it was not liable are 
the following:

Holler vs. Ross, 68 N. J. L., 324. 20
Evers vs. Krouse, 70 N. J. L., 653.
Bennett vs. Busch, 75 N. J. L., 240.
McCann vs. Consolidated Traction Co., 59 

N. J. L., 481.
Doran vs. Thomsen, 76 N. J. L., 754.
Rhinesmith vs. Erie R. R. Co., 76 N. J. L.,

783.
Tier vs. Miller, 80 N. J. L., 691.
Jennings vs. Olein, 88 N. J. L., 659.
Missel vs. Hayes, 86 N. J. L., 348. 30
Ward vs. Erie R. R. Co., 89 N. J. L., 525.
Klitch vs. Betts, 89 N. J. L., 348.

The precise principle applicable to this case may 
be clearly stated by a quotation from the decision 
of this court in Doran vs. Thomsen, 76 N. J. L.,
754, 759. In the opinion by Mr. Justice Voor- 
liees it is said defining the acts for which the em-
ployer is liable:

“ The act must be done for the purpose of 
executing the master’s orders and doing his 40
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work, and while actually engaged in serving 
the master, and it is not enough to say that 
the injuries complained of would not have been 
committed without the facilities afforded by 
the servant’s relation to his master.”

Constantly bearing these requirements in mind 
let the evidence be considered. Of course it must 
be considered in the light most favorable to the 

10 appellee, but this is immaterial because the most 
favorable view to the appellee leaves the case lack-
ing any proof whatsoever showing the injury to have 
been by an act done for the purpose of executing 
Heller Brothers Company’s orders, or doing Heller 
Brothers Company’s work or actually serving 
Heller Brothers Company. As shown by the state-
ment of facts given the witnesses are in substantial 
accord as to how the injury occurred, except that the 
plaintiff said the tail-board was dropped against 

20 her (Case, page 28, line 32), while the young man 
who handled it said the plaintiff turned into the 
tail-board (Case, page 83, line 32), and the plain-
tiff’s recollection was that the young man who 
handled the tail-board was on Wright & Cobb’s 
truck (Case^ page 28, lines 6 and 21), while the 
young man said he was on the ground (Case, page 
84, line 11).

This conflict was (as will be shown) such that 
neither of the two possible views of it made out a 

30 case of liability so the rule relating to the need 
of submitting to the jury conflicting evidence on 
material issues is inapplicable. In other words 
conflict on immaterial matters need not be submit-
ted to the jury. James vs. Fowler, 90 Ind., 563 at 

. 565.
It must be conceded for present purposes that the 

tail-board was dropped against plaintiff as the 
view that she turned into it would be most un-
favorable to her as showing contributory negligence. 

40 Whether the party who handled the tail-board was
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on the truck or on the ground is immaterial, except 
as it bears upon whether the act was within the line 
of the duty of an employee of the appellant Heller 
Brothers Company. As appellant views it, the light 
most favorable to appellee places the young man 
on the ground, because there is nothing which 
shows that any employee of the appellant, Heller 
Brothers Company had any authority or business 
on Wright & Cobb’s truck.

The crux of the matter is not the location of the 
young man; it is in the decision wThether what he did 
was, under the rule of Doran vs. Thomsen, an act 
within the line of his duty as an employee of Heller 
Brothers Company. Consider the young man to 
have been upon the truck or upon the ground as you 
prefer and there is still nothing showing that any 
order was ever given by the appellant Heller Broth-
ers Company, which would authorize raising Wright 
& Cobb’s tail-board for the convenience of pedestri- 20 
ans, or that raising the tail-board of that independ-
ent contractor’s truck was doing appellant, Heller 
Brothers Company’s work, or that appellant Heller 
Brothers Company was served by that being done.
The evidence shows that it was part of the duty of 
the young man to assist in loading the truck by 
bringing boxes on the crane to a position over the 
truck and then lowering them so the truckmen 
would get them, but the evidence shows that rais-
ing the tail-board from time to time in the process 
of loading was not required (Case, page 89, lines 
35 to 40)"

That there were only about ten boxes on the 
truck (Case, page 84, line 20 ); that raising the 
tail-board in this case was not for the purpose of 
pushing the box to the front (Case, page 89, lines 
15 to 17).

The undisputed fact of the matter is as shown 
by the testimony above printed that the young man

40
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raised the tail-board because he thought that it was 
a performance of a gentleman’s duty to be polite 
to ladies (Case, page 84, lines 15 to 17) . Now being 
polite to ladies was his own business and not ap-
pellant, Heller Brothers Company’s business. 
There is no evidence of any order from appellant 
Heller Brothers Company to the young man in 
question to be polite to ladies; there is nothing 

10 which shows that being polite to ladies was doing 
appellant Heller Brothers Company's work, and 
there is nothing which shows that when the young 
man was being polite to ladies he was actually serv-
ing Heller Brothers Company. On the contrary it 
would seem that the more time he spent in being 
polite to ladies the less service he would render 
Heller Brothers Company for the wages paid him.

From these considerations it is apparent that 
under the rule of the above quotation from Doran 
vs. Thomsen, there was nothing showing any re-
sponsibility on the part of appellant for the act of 
the young man in attending to his own business— 
endeavoring to be polite to a lady. And accord-
ingly THE DENIAL OF THE MOTION FOR 
DIRECTION OF A VERDICT WAS ERROR 
FOR WHICH THE JUDGMENT SHOULD BE 

__ REVERSED.O U
Respectfully submitted,

KELLOGG & CHANCE, 
Attorneys for and of Counsel 

with Appellant.
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