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1. APPELLATE DECISIONS - FREY v, HOBOKEN.

Henry R, Frey9 : . )
Appellant, ) . _
Vo : : . On Appeal
, . . ) CONC LIS I0NS
Municipal Board of Alcohollc and
Beverage Control of the City ) ORDER .
of Hoboken,
. Respondent , )

Calligy & Flynn9 EsqsM by Thomas Po Calligy, Esq., Atﬁorneys
for Appellant

Es Norman Wilson, quwg by William J, Miller, Esq., Attorney
for Respondento

BY THE . DIRECTOR:
The Hearer has filed the follewing report hersin:

Hearer's Regart

On June 28, 1967 respondent Municipal Board of Aleo-
- holic Beverage Control (hereinafter Board) unanimously denied
- appellant®s application for renewal of hils plenary retail con-
sumption license for the license year 1967-68, for premlses
113 Hudson Street, Hoboken.

" The stated basis for its action was the tegtimomy
submitted by members of the Police Department. ‘

Appellant challenges the action of the Board in his
-petition of appeal as being (a) arbitrary and capriciocus, (b)
unconstitutional and in violation of the "due process clauvse
of the Constitution" and for (¢) failure to serve proper notice
upon appellant, (4) failure to hold hearing "on charges®, and
that (e he was ﬁenied the right to counsel,

The answer of the Board admits the jurisdictional ale
legations of the petition and denies each of the substantive
‘allegationso '

‘ In separate defenses the Board asserts that the actian
was based upon the testimony of the police officers and the
recommendation of the Chief of Police, (a) "all of whiceh proves
the operation to be a nuisance", (b) the appellant was specifically
notifled of an objection to his application for renewal and of the
hearing date thereon, (c) appellant is "even now awalting discl-
plinary action on a non vult plea to a charge of permlﬁting a
brawl entered on May 24, 1967."

- Upon the filing of this appeal the Director entered
an order on July. 7, 1967, extending the term of the sald license
pending the determination of this appeal and the entry of a
further order herein.

This is an appeal de nove with full opportunity for
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counsel to present testimony and oross-examine witnesses, :
Rule 6 of State Regulation No, 15, The Board submitted the
transcript of the proceedings below, in accordance with Rule
8 of State Regulation No. 15, and relied thereon at the’
vithin hearing.

_I,V

I shall first consider several challenges with re-
spect to the hearing before the Board. In his petition of
appeal appellant contends that he was not served wilth a notice
of the hearing and was denled the right to be represnted ty
counsel, .However, at this plenary appeal hearing appellant
admitted that he did receive notice of the hearing which was

: held upon objeetions filed with the Board to the grant of his

Eglication, and he appeared and testifled. He further adw.

mitted that he was specifically gquestioned whether he desired

- to have counsel represent him, He stated definitely that he
did not desire any counsel and that he preferred to repre~
sent himself, His admission to these facts clearly estab-
lishes that his constitutional rights have not been violated,.
and that he has been afforded due process, contrary to the
allegations in his petition,

-1

We thus consider the central issue namely, whether
the action of the Board in denying his application vas arbie-
trary and an unreasonable exercise of its diseretion.

, The transcript in this matter shows that appellant
has been the ‘operator of these licensed premises since 1963,
Captain August Ricclardi, of the Hoboken Police Department,:
testified that he 1is familiar with the activities of the
Police Department, vis-a-vis of these licensed premises, and
the reports of the Police Department indicate that there has
been a total of sixzxteen incidents at these premises since
1961 “"eeonsisting of fights and shootings.” He specifically .

- noted that on April. 2, 1967, a patron was shot and critioally

~injured in the taVern- on October 5, 1966 an assault on a:

- .. patron occurred in the said premisesj on September 11 1965

- there was a report of an assault. at these- premises, ﬁuring
the 1966-67 licensing period the.police responded to five ,“
“ealls. He further stated that in the investigations of these:

.. various ineidents at the licensed premises he found the bar-.g“
- tender to be uncooperative., It was also his opinion that : R

. .the operation of this tavern for the past four years has been B
’unsatisfactory and "a nuisance.v, o B

el L Police Officer Frank F.,Tortorella of the Hoboken
“,Police Department ‘eorroborated the testimony of Riceiardi with‘
“respect to the April 2, 1967 .incident wherein.a patron was shot’
at the licensed premises and hospitalized as a result thereof,:
-. He also-stated that the bartender was very unccoperative and,
.- insisted that he "didn't see or witness any incident" a1~ew¢a
" though there was blood on' the floor near the juke box, This.
- witness also related his investigation of these premises as
_a result of the assault on a patron on October 5, 1966, at..
“which time the bartender was similarly uncooperative.- The
- witness. further noted that the appellant was warned on several
.- occasions that his business was not being properlv conducted
“rand that, unless 1t was better controlled, he was going to.
- find himself in difficulty. The last. warning took place o
~about five or six months ago and, as stated, there were two._~
- serious 1ncidente involving an assault and a shooting which
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took place after that time. A oL '

Acting Chief Walter Fo Fallon of the Hoboken
Police Department, testified that the Police Department,
had received many complaints about vnlawful activities and
~ operation of these premises., In his opinion Mthis tavern is
a nulsance, not only to the loeation it's in in the city, but -
to the people in the neighborhood and with the numerous {nci-
dents that have been. occurring there from time to time...."
It was the Chief's feeling, and 'he so ‘recofimended to the Board,
.that the application for renewal should ‘be denied,

- Henry R, Frey (appellant herein), testifying in his
.. own behalf, gave thée followlng acedunt: ' He has been operating
these premises for the past four years and ‘admitted that he
pleaded non vult to a eharge by the Board that he- rermitted
and suffered a b brawl, involving a. shotting, at his tavern on
April 2, 1967. He explained that he was. not on the premises
- at that time and: that the bartender has since ‘been. discharged,

He insisted that the Pollce Department v1sited his
- premises “very seldom", maybe “onece a. morith" , and only on a
routine basis, He denied that his place is being operated as
a nuisance; stated that he has received no complaints from any
of thglneighbors, and that he feels that he is entitled to a
reneval, T y

On cross examinaticn witness admitted he had had
a. prior suspension by the local Board for permitting an un-
authorized person (his brother) to tend the bar, Finally he
insisted that the various incidents involving brawls and
‘assaults during his entire. period of operation which were
directed to his attention were caused by persons who were not
‘really patrons of his taverns that he was not responsible for
these incidents, and "I. don't think my license should be taken

, eway from me over something that I have no ecntrel over,"

‘ The decisive 1ssue in this appeal is whether the evi-
adence herein 3ustif1es the -action of the Beard in refusing to
{eggw appellant's 1icenSe., Norﬂno~ Inc; v, Newark Bulletin
W8, Ttem2, oL o

" In evaluating and assessing the testimony, certain
established legal prineiples should be restated. The burden of
proof in all of thesé vases whiesh involve discretionary matters
where an applicant seeks a renewal of the license falls upon
the appellant to show manifest error or:abuse of discretion b{
the issuing authority. ‘Dovnie v, Somerdale, 44 N.J. Super. 8
-Nordco, Inc. v, State, 43 loJ eSUPETe 2774 TAS was stated in
Zicherman v, Driscoll, 133 N.J L 5869 587: - ,

"The question of a. ferfeiture of any preperty right
. 1is not involved. R,S. 33: 1-26, A liquor license
1s a privilege. A renewal license is in the same
‘category as an original ‘1icense, There is no inher-
ent right in a citizen to sell intoxieating liquor by
retail, Crowley v, Christensen, 137 U.S. 86, and no
- person is entitled as a matter of law to a 1iquor 1li-
cense.: Bumball v, Burnett, 115 N,J.L. 2543 Paul v.
‘Gloucester, 50 Id. 5852 ight ¥: Board. of Excilse
Id., 358; Méohan v. Excise ‘Commissioners, 73 Id. 3é2
affirmed 75 Id, 557. No- licensee has vested right
to the renewal of a license.’ Whether an original license
should issue or a. license be renewed rests in the sound
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discretion of the issulng authority. Unless there has
been a clear abuse of discretion this court should not
interfere with the actions.of the .constituted authori-
tles., Allén v. City.of Paterson, 98 Id, 661; Formarotto
v. Public Utility .Commissioners, 105 ‘Id, 28, We find no’
such abuse. The liquor business is one that must be
carefully supervised and it should be -conducted by repu-
table people in a reputable manner. The common interest
of the general public. should:be the guide post in the
issuing and renewing of licensea" ‘

__x:.wwm

' ln the oonsideration of this matter the Board was
gulded by the principles enunciated in Downie Ve Somerdale,
supra, as followsm , ‘ ,

"The problem bafore,ﬁthe Boaﬁﬂ/upon the application
for the renewal of the license, was whether it was

in the public interest that this establishment be 1iw
censed in the future. Subject to law and to the
Director's right of review, a municipality has the
.vqwerwtovset,its“own“reasonable“standards for the :
conduct_of its licensees. We hold that Dunelilen had
the right to say that since these 1icensees permitted
the things recited in the Director!s 'Conclusions and
Order' of June 13, 1962, they were not worthy teo con-
tinue to hold thelr license and that 1t was not in the
public interest that’ the license should be renewe& "o
(Emphasis supplied) o

"I am persuaded that the Board took seriously its CORl
mitment and responsibility to 1limit the lssuance and renewal of
liquor licenses to ﬁhose pereons who were clearly worthy of the
privilege. = - . SRR .

As cited hereinabova9 the Boarﬂ felt that ligquor 1i-
censed premises should be conducted by reputable people in a
reputable manner (Zicherman v, Driscoll, supra) and it is quite
apparent that 1t 414 not consider the operation of these prem-
ises, which were tharacterized by the Police Department as a
"nulsance", to be conducted in a reputable manner, The inci-
dentQACOmpiained of by the appellant himself received unfortu-
nate notoriety in_thellpcal press and may well have caused the
serious refleetion upon 'all other licensed premises, The desire
of the Board to upgrade licensed premises by setting reasonable
standards for- such operations is commendable and should not be
diluted or negated by this Division@ : :

In the area. of 1icensing, the determinative considera~
tion is the public interest in the creation or continuance of
the licensed operationy, not the fault-or merlt of the licenses.
In thus Implementing the saluxary obJectives -of statutory liquor
control, the responsibility of a local authority is "high", its
diseretion "wide" ‘and its guide "the publie interest. " Lubliner
v, Bd, of Alccholie Bev, Con., Paterson: 33 N.J. 428 W6 (1960),.
And, while the nature of the application, ‘1.esy for renewal
rather than for original issuance,"is a.proper factor for con-
sideration, yet in principle "a renewal license-1is in the same
category as an original license." . Zicherman v, Driscoll, supra,
at p, 5873 Quaglia i Highlands, Bulletin 1736 Item 2,

Appellant seems - to diaclaim responsibility for the
serious incidents which occurred in his premises, asserting that



BULLETIN 1768 - : S PAGE § .

-y

" established principle was cited to the effect

‘he had no real control ovef these patrons. However, as early

as in Conte v, Princeton, Bulletin 139, Item 8, the well
%hat'a licensee
is responsible for conditions both in and othside his licen-
sed premises which are caused by patrons thereof. Essex 4
Holding Corp. v, HOCki 136 N.J.L, 28 (Sup.Ct. 1947)s Oak Inn,

Inc, v, Divislon of Alcoholic Beverage Control and ﬁlizabeth
ZApp.Div. 19335, not offlcially rgported, reprinted in Bul-

 letin 1523, Item 2,

It should be pointed out that there 1s no suggestion

'-1n thils case of any lmproper motivation on the part of the

- Board in 1ts action and 1t must be assumed that it acted in
. good falth,and in the best interests of the community.

Hornauer v, Div, of Aleoholic Beverage Control, 40 N.J. Super.

‘5013 Paul v, Brass Haill Iiguors, 31 N.J. Super. 21l.-

The Director's function on appeal is not to substi-

f_tﬁte his personal opinion for that of the 1ssuing authority,

but merely to determine whether reasonable cause exists for
its opinion and, if so, to affirm irresgective of his personal
view. Tumulty v._Duneilen, Bulletin 1487, Item %, Or, to put
i1t in another way, where reasonable men, acting reasonably,

. determine that; the license should not be renewed, the Director
. should affirm such determination in the absence of a finding

that "the act of the board was clearly against the logic and

effect of the presented facts." Hudson Bergen Retail Liguor
Stores Assn. v. Hoboken, 135 N.J.L. 502, 511, '

My careful consideration of the evidence presented
herein, the exhibits and the summation of counsel leads me to

+the irresistible econclusion that the Board exercised its dis-

eretion circumspectly, reasonably and in the best interests of
the community in refusing to renew appellant's license for the
current licensing year. ‘

It is therefore recommended that the Board's action
in denying appellant's application be affirmed, and that the

~ appeal herein be dismissed.

Conclusions and Order

. No ‘exceptions to the Hearer's report were filed
pursuant to Rule 14 of State Regulation No. 15.

I Having carefully considered'the entire record herein,
including the transcript of the testimony, the exhibits, the

" argument of counsel in summation and the Hearer's report, I

1967,

_concur in the findings and conclusions of the Hearer and adopt

them as my conclusions herein,

'Accordingly; it is, on this 23rd day of October

. ORDERED that the action of the respondent Board
be and the same is hereby affirmed, and that the appeal
herein be and the same 1s hereby'dlsmissed; and it 1s
further

" ORDERED that my ordeér entered on July 7, 1967,

- extending the term of appellant's llcense pending the deter-

mination of the appeal herein, be and the same 1s hereby
vacated. ’ ' '

. JOSEPH P, LORDI
~ DIRECTOR.
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2,  APPELIATE DECISIONS ~ CENTRAL JERSEY PACKAGE STORES
ASSOCIATION v, POHATCONG and FALK'S BAR-LIQUORS INC.

Central Jersey Package Stores
Assoclation, et als.,

Appellants,
Vo : On Appeal
. CONCLUS IONS
Township Committee of the Township and
of Pohatcong, and Falk's Bar- ORDER

Ligquors Inc., t/a Falk®s Bar-
Liquors Inc.,

S N NP NS N SN

Respondents,

D as a8 c0 ew P @y e @Y o e W0 Om  am o e  mx  m e

Samuel J. Davidson, Esqg., Attorney for Appellants
Howard W. Swick, Esq., Attorney for Respondent Township Committee
Robert E. Frederick, Esq., Attorney for Respondent Falk's Bar-

- 2 * Liquors Inc.

BY THE DIRECTOR: | .
The Hearer has filed the following report herein;

Hearer's Report

The appellants herelin appeal from the action of re-
spondent Township Committee (hereinafter Committee) whereby it
unanimously granted a person-to-person and place-to=place ,

~ transfer of a plenary retail consumption license (without broad

. package privileges) from Thomas B, Poska and Anna M, Poska, t/a
Pohatcong Tavern, to respondent Falk's Bar-Liquors Inc. (herein-
after Falk's) and from premies on Route 22 to premises also on
Route 22, Pohatcong. co

: ' Appellants‘ petition of appeal contends that the action-
of the Committee in granting the transfer in question was errone-
ous. for the follewing reasons: '

"(a) The entrance to Falk's Bar-Liquors, Inc. is contig=-
uous to and adjacent with one of the main entrances
to Falk's Department Store so that Falk's Barw
Liquors, Ine, is an integrated business unit in ,
which the licensed premises 1s a department thereof
eontrary to R.S. 33:1-12(1), ‘

"(b) The application of Falk®s Bar-Liquors, Inc. did not

- disclose the interest which Falk's of Warren, Inc,, a
New Jersey corporation, has in the licensee and its
premises.

"(e¢) The premises to which the license is transferréd does
not constitute a bona fide public bar-room with ade-
quate facilities to extend an invlitation to the public
to be served and to consume alcoholic beverages by
the glass wlthin the contemplation of R.S. 33:1.12.23,

"(d) The area to which the subject license was transe
ferred was adequately serviced and there exists no
need or necessity to mandate such transfer.
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"(e) The operation 1s a subterfuge to convert a Plenary

- Retail Consumption License into a Plenary Retall

Distribution License and obtain a privilege which
it is not legally entitled to have, repugnant to
R.S, 33:1-12,14%, and the population limitations
imposed by Statute of one Distribution License for
every 5,C00 persons in a community.

"(f) The transfer of the subject license place to place
is socially undesirable,

M"(g) The removal of the License From its location to the
nevw location left a void in the area from which it
was moved. :

"(h) Although there is nothing in the Alcoholic Beverage
Taw which prohibits the transfer of a liquor license
to a Shopping Center, the mere fact that Falk's of
Warren, Inc. Shopping Center will attract erowds of .
customers from distant points did not mandate the
Township Committee to disturdb its existing distribu-
tion of licenses in the municipality without regard
to the public need or necessity of the residents te
place the License in such area,

"(i) The Township Committee of Pohatcong Township, Warren
County, New Jersey, was guilty of abuse of d%scretion
and mistake of law and fact in granting the place to
place transfer of said license,

"(3j) The granting of said place to place transfer to the
' premises located on Route 22, R.D, Phillipsburg, New
Jersey, known as Falk's Department Store, was arbitrary,
capricious, unreasonable and not based on any applicable
law, fact or public-polilcy." .

Although no answer to the above stated allegations was
filed by the Committee, Falk's filed an answer wherein it denles
the allegations set forth in appellants' petition and, by way of
support of the action of thé Committee, 1isted the following
defensess

‘WFirst Defense. l. The entrance to Falk's Bar.

Liquors, Inmec. is separated by a neutral area from Falk's

of Warren, Inc., the plans for which neutral areg w%rel
forvwarded to the Division of Alcoholic Bevergge gn ro

prior to the construction of said bar, and were given

~ ex parte approval by sald Division. ;
. "Sepond Defense. Falk's Bar-Liquors, Inc. is
- physically separated from and distinct from Palk's g{

Warren, ine. and is a separate andwﬁistinct corporaM on
although the stockholders of both eorporations are Hr.

and Mrs. Oscar Falk and their three sons, :

Wi ’ ‘ 's Bar-

wPhird Defense. The application of Falk's
Liguors, Inc. fully discloses that Falk's of Warreni Inc.
1s the lesses of the premises on which the cocktail lounge

is locatede.



vPAGE 8 | ’ " BULLETIN 1768 '

‘ " "Fourth Defense. Falk's Bar«--Liquors9 Inc. .
congists of a public bar~room on premises which are
approximately 80 feet long and 30 feet wide, contain-
ing a public bar counter designed for and used to

: facilitate the sale and dispensing of alcoholic bev-

- erages by the glass, or other open receptacles, for
consumption on the iicensed vremises. The said bar is
8 feet by 12 feet and has-13 stools for the use of
persons sitting at same. It contains separate toilet
facilitles for men and women., The bar alsoc has running
water, mixing facllities, and all of the other ubensils
and accouterments of a public bar. In addition ﬁhereio
there are booths and tables for a restaurant and public

© barroom seaulmg approximately 72 persons which are an
integral part of said licensed preque@u -

"Eifth Defense. The premises owned by Thomas B,

Poska and Anna M, [ Poska, t/a Pohatcong Tavern, which had
been formerly issued the Plenary Retall Consumptlon .
License, were in a portion of Pohatcong Township cut off

- from the remainder of the Township by a heavlly travelled
four-lane highway, U, S. Route 22, in a location which did
not have adequate parking facilitiee and which was danger-
- ous t0 the public leaving and entering said premises. ' The
present premises, as disclosed by the testimony of citi-
zens of Pohatcong Township and experts, are more accesslible
and more adequately services the needs of the people of
Pohatecng Township and there was a public need for such a
tranefero

"Sixth Defense. Falk's BaTmLiquorq, Ine. is a bena
~ fide public bar pursuant to the provisions of the Alcohelic

-Beverage Law of the State of New Jersey and the Appellants,
who are all owners, or represent the owners of Plenary
Retail Distribution Licenses, are attempting to abrOgat@
to themselves the function of the Township governing bedy
~and the Division of Alcoholic Beverage Control in attempting
to declde whether a Plenary Retail Consumption License can be
transferred from place to place and person to person in
Pohatcong Township.

- "Seventh Defense, The evidence.proved that the trans-
fer of the subject license was socially desirable and would
promote temperance since most of the inhabltants of the ,
Township using the subject premises would be husbands and
~wives who would visit sald premises together as part of a
family shopping trip. : :

"Eighth Defense. The testimony showed a deficiency anﬂ-
Jack in the former facilities and 1t was in the public
interest and convenience to transfer the license to a
modern attraective cocktail lounge and bar with a much better
"location for the people of the Township and much more con=-
venient for them,

"Ninth Defense. The Township Committee recognized
that lecal sentiment and public good required the transfer
~of the license to a place where the business center had
shifted to the terminus of new U, S, Routes 78 and 22 anﬁ

'_the population had shifted into the same area." :
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- This matterwess heard de nove pursuant to Rule 6 of
State Regulation Ne, 15, with full opportunity for the attorneys
representing the respec%ive parties herein to present testimony
under oath and %o cross-examine witnesses.

: The stenographie transcript of the hearing below was
submitted pursuant to Rule 8 of State Regulation No, 15 and was
supplemented at the hearing herein by testimony of wltnesses
produced on behalf of both the appellants and the respondents,

Stephen W. Falk, viece president of Falk's, testified
that the premises to whieh the liquor license was transferred
is "a good quarter of a mile” from Route 22, next to or on the
same property as the Falk's Department Store where parking facil-
ities are provided adjacent to and in the immediate area there-
of for fifteen hundred cars; that the section of the building
for the sale or service of alecholic beverages is "eighty feet
nine inches long, thirty-two feet eight inches wide;" that,
when a person en@ers from the street at the front of the’
‘bullding there is an area eight feet by elght feet "which is
a more or less neutral zone", where there 1s a door to the
left which leads inte the cocktail lounge and another door to
the right which leads into the department storej that in the
center of the cocktall lounge 1s a bar "approximately eight
foot wide, twenty-four foot long" around whieh are thirtean
chalrsy the bar is equipped with a bottle-cooler, cocktatll
mix-server section, a sink, a drain and hot and cold rmning
watery that the area where the bartender would stand is "de~
pressed about one footi" so that "the battender would be
standing below the normal level of the fldor;" there are four
booths erected toward the middle of %the floor with four tables
to accommodate approximately twenty peoples that there are
nine booths on both sides of the room, each able teo accommo-
date four people; that the cocktaill lounge is separated
‘completely frOm.éh@ department store by solid walls without
‘any door or opening between the said cocktaill lounge and the
department storesg that on both walls of the barroom or edck-
tail lounge are shelves for storage and for display purposes
of alecoholic beverages ih their original container, ‘

o The'@éviséd«fibor plan of ﬁhe-lieénged premises sub-
mitted in thid matter sabstantially corroborates the testimony
of Stephen Falk as to the interior layouts

o I shall first discliss appellants® objection edncern-
ing the interiér layout of the premises whéreby it is gontended
that the pregent operation of Falk's is contrary to ReS, 33:
1-12,23%;, the pertinent part of whic¢h brovides as follows:

, “The holder of & Plemary Petall ¢onsumption
license 6% & seasonal retail ébnéﬂﬁgtébﬁ 1icense,
‘after the effective date (May 28, 1948) of this acty
(33:1-12,23 to 33:1-19.25) may seil @nd dlsplay for
sale alecoholic beverdges in original containers for
consumption off the dicensed premises only in the -
public barrooi of the licensed premises, siich barroom
belng a rooii eontaining & public bar, counter or -
 similar pieceef equipmerit designed for and used to
Pacilitate the sale and dispensing of alcocholie bever-
ages by the glass or other open receéptacle for consump-
tion on the licensed preilses cooo ’ - -
' . mge and Cocktail Bar. Inc,, v, Hock, 5
N.J. Superi 163, 167; fJudge Colie said:
@ : R

In Coral Loi
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Meaw it'qeemq clear to us that a barroom means that
portien incluvded within the four walls of the room
in which the bar is located ...."

Vide Hekridpe v, Division of Alcoholic Deverage Confrml, 3¢
,J. Super, 472, 476 (App.Div. 1954): Paseaile County Hetail

Lianm? Dealers K soclation v, Board ntL, of Paterson, 37 N.J.
:nuper. 1b7 1% (App.Div. 1955)+

41 N.J.Super. 459 (App.Div. 1956).

Totova ve Chicken Tarn, inc.,

An examination of the revised floor plan of the inter-
ior of the premises discloses that the sale oy display of alcoe
hollc beverages in original contalners for consumption off the
licensed premises will be exclusively in the public barroom.

From the record herein I find as a fact that the sald roow wherein
the bar is located and alcohollc beverages are sold to be & hopa
Lfide barroom with adequate bar facilitles, to constitute an in-
vitation to the public to be served and to consume ﬂ]cohu}iw
beverages therein within the contemplation of R.8. 33:i-1]

: Appellants further contend that the entrance to Falk's
"is contiguous to and adjacent with one of the main entrances

to Falk's Department Store" and thus "ls an integrated husiness
unit in which the licensed premises is a department thereof
contrary to R,S, 33:1-12 (1§ ,

In No. Central Counties Retail Liquor, ete, v. Bdison |
,_2, 68 N.J. Super. 351, App.Div, 1961), Judge Conford, :
speaking for the court, stated:

"The practlical question remains as to whether
anﬁ how the instant licensee can conduct its busi-
necs without violation of the statute. Plaintiff
concefes, and we agree, that the escalator properly
separates the twe floorC into different premises.

It argues, however, that the licensed area weculd
have to be the sole business conducted on the second
floor. We do not think the statute requires that
extreme, The mere closing up of the open area on
the second floor by a partition will not suffilce,

if a door remains for passage from unlicensed te
licensed areas by the general public, as the ad-
ministrative rulings clearly indicate, But if there
were interposed between the two respective areas,
otherwise physically walled off from each other, a
neutral area or space from which a customer who had
come there from an exlt door in one of the areas,
licensed or unlicensed, could elect whether to go
into the other or to pass to the lower floor via the
escalator, the intent and purpose of the statute as
reflected by the administrative rulings would be
satisfied, The same holds true as to the elevator,
In other words, whatever the physical arrangements,
there must 1ntervene between the licensed and un-
licensed areas on the second floor a neutral space or
area, from which & customer can leave the floor, if
he chooses, without having to enter either of the
business areas mentioned,"

In the case sub judice, a person walking into the
building through the front door would enter a neutral area or
space and, upon usihg the door to the left of him, would enter
the 1icensed premises, whereas if he used the door to his right
it would lead him 1nto the departMent store, Therefore, the
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. arrangements as provided for éntraan"intd'thé’1ieéhsed' u’
o Preméies'wouldunotncongtituteva violation of the statute in
questlon, - .. e e o

R SRR TARCS . (~ ! S T X - . - ,
~ The three committeemen who make up the respondent _
_Committee were called to testify by the appellants herein, Out
of the lengthy testimony given by said committeemen, it appears
that one of the main reasons for approving the transfer of the
~-lieense in question was that the 0ld establishment had very
-~ 1ittle parking facilities for patrons, and it was extremely
. hazardous when leaving in cars for people.to get on to the
. highway because of a traffic ecircle a short distance awvay,-
-+« The committeemen were of the opinilon that at Falk's ample park-
. ing facllitles were available and it was a great deal safer to
- leave and enter the area where Falk's licensed premises are lo-
.. catede All of the committeemen testified that they inspected
/-'Falk's premises and were in accord that in their oplnion it was
--condueive to the best interests of the community to permit a
o7 llcense to be situated there,: - o o S
o .+ -Although some distance away there are two other liquor
.~ licensed. premises which also serve meals, the location of Falk's
- .o~ and@ the large number of persons who shop in the immediate area
- point up a need for the type of establishment provided by Falk's,

sl " In so far as the premises from which the license had
" ‘been transferred were concerned, the committeemen felt that it
. ..was Jjust an old-fashioned barroom and thus did not in any way -
- neocompare with Falk's premises, R U

‘. " ' Nicholas Varhall {(the holder of the only plenary

"~ retall distribution license in the community, and also an ap-
‘pellant herein) testified in opposition to the transfer of the
license in question, He stated that Falk's dld not attract

the major portion of the business in the liguor establishment
from the immedliate area but, rather, from a large area "perhaps
up to thirty miles" because "they're on the main thoroughfare
and people will be coming shopping from that distance at least,”

. - Petitions were filed by the partles herein, Appellants
filed a petition with 108 names who opposed the transfer of the
license to Falk's, Respondents filed a petition with 375 names

- requesting that the transfer of the license be granted,

To be successful in the instant appeal the appellants
herein must show that the Committee abused its diseretion in
approving the application for the transfer. It has been well
established and consistently followed that a local issuing
athority's discretionary power 1is broad in determining whether
or not .a diquor license should be transferred., The Director's
function on.appeals of -this nature is not to substitute his
personal opinion for that of the issuing authority, but merely

. to.determine whether reasonable c¢ause exists for its opinion

and, if so, to affirm irrespective of his personal view,

Broadley v, Clinton and Klingler, Bulletin 1245, Item 13 Bertrip

Tiaguors, Inc. v, Bloomfield, Bulletin 1334, Item 1, In Ward v.

Scott, ' s a Supreme Court éecision:of an appeal
from a zoning ordinance, cited in Fanwood v, Rocco and Div, of

- Alcoholic Beverage Control, 59 N.J. Super, 306, the following

.~ general principles were stated:. - S o L

< ~:"'-I'Q‘b'catf'ofi-_‘.‘iciza.ls4whc> are thoroughiy familiar with
their community's characteristics and interests and are
the proper representatives of its people, are undoubtedly
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‘:the best equipped to pass initially on such 'l&'fl‘
applications.... And their determinations should . - " -

< not be approached with a general feeling of sus- = -

~~pleion, for as Justice Holmes has properly admonished-ﬁﬁ
J,'Universal distrust creates universal incompetence.'
~Graham v, United States, 231 U.S, 474, h80.\ %h Se Ct.~‘

*x1h8 151, 58 L. Ed. 319, 32h (1913) " o

‘In the ocgo case, supra, it was stated'

, TheIegislature has entrusted to the municipal
4ssuing authority . the right and charged it with the duty
--to 1ssue licenses (R 33:1-24) and place-to-place
. ‘transfers thereof ' Q]n application made therefor setting
_.'forth the same matters and things: with reference to the:
. premises . +t0-which a transfer of 1icense 1s° sought as are'“'
“required to be set forth in connection with an eriginal
~application for license, as to ,said premises.'  N,J.S.A.
:73331=26, - As we have seen, and ‘gs respondent admits, the
~.action-of the local board may not be reversed by the ‘
;ﬁDirector unless he finds 'the act of the board was elearly
“‘against the logic and effect of ‘the presented facts.! L
“Hudson Bergen County Retall Liquor Stores Ass'n, TIne. Ve
-Board of Com' 'rs,. of Gity of Hoboken, supra, 135 NoJe Loy -~
‘zat page 511 cosd . " o

Sl No- evidence has been presented herein to, ndicate hatg
the Committee was in any way improperly motivated ‘or abused: the:
discretion vested in it by granting the transfer of .the 1icen
4:_in question.

1 have considered a11 of the grounds of appeal set
forth by the appellants in their petition of appeal and the
contents of the answer filed on behalf of Falk's,

' After- careful consideration of the entire record
presented herein, including the memoranda submitted on behalf
-of the parties herein, I conclude that the appellants- have .

_falled to sustain the burden of proof in showing that the = -

“action of the Committee was erroneouss Rule 6 of State Regu'“

,;lation No. 15. S ifs

R ;» Eer the reasons aforementioned it is recommended"-,
““that” an order be entered affirming the action of the Committee;
“herein ‘and. dismissing the appeal N A R

Conclusions and Order

s Exceptions to the Hearer's repert and argument in R
;substantiation thereof were filed by appellants' attorney, and;
answers, together with arguments in support thereof, were .

. filed: by ‘the attorney for- respondent-licensee, pursuant to
ffRul‘dlh'of*State Regulation No. 15.‘;_H1,. e :

Ifhave considered the exceptions taken on behalf of if
ppellants'and find that they have been. either adequately
inswered’ by the Hearer or lack merit. ~': .w-:, / :

2 'QI have carefully considered the entire record herein,
#ineluding ‘the exceptions filed by appellants' attorney, the .. .
Litranscripts of the proceedings, the exhibits and the Hearer s’
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. report. I concur in the findings and conclusions of the Hearer

and- adopt his recommendation,

. 'Accordinglyg,it 1sy on this 25th day of October 1967,
"_ ‘ORDERED that the action of'respondent-wanship
Committee be affirmed and that the appeal herein be and the

. same is hereby dismissed.

X . JOSEPH P. LORDI,
. . Director.

3. DISCIPLINARY PROCEEDINGS - GAMBLING (HORSE RACE BETS) -
SALE IN VIOLATION OF STATE REGUIATION NO, 38 - LICENSE .

SUSPENDED FOR 75 DAYS, LFESS 5 FOR PLFA.

“ In the Matter of Disciplinary = )
Proceedings against :

o ' )
Highlands Marina, Ine. |
t/a Highlands Marina, Inc. ) CONCLUS IONS
258 Bay Avenue (Rear3' . S : : and
Highlands, N, J. : : ) I ORDER
.- Holder of Plenary Retail Consumption )
“..  License C=~10 issued by the Mayor and
- Couneil of the Borough of Highlands )

' D, Joseph DeVito, Fsq., Attorney for Licensee o
Edward F, Ambrose, Esq., Appearing for Division of Aleoholic
o A Beverage Control

BY THE DIRECTOR:

- Licensee pleads non yult to charges alleging that
(1) on April 20, 26 and May 3, 1967, it permitted acceptance
. of horge race bets on the licensed premises, in violation of

.. . Rule 7 ef State Regulation No, 20, and (2) on April 12, 1967,
7 1% sold a pint bottle of whiskey for off-premises consumption
. during hours prohibited by Rule 1 of State Regulation No, 38.

7~ . 'Absent prior record, the license will be suspended
-on the first charge for sixty days (Re Pelzer, Bulletin 1754,
‘Item 5) and on the second charge for fifteen days (Re A, & T,
‘Tayvern, Inc., Bulletin 1756, Item 17), or a total of seventy-
- five days, with remission“of five days for the plea entered,
leaving a net suspension of seventy days.,

v Accordingly, it is, on this 25th day of October, 1967,

, - ~ 'ORDERED that Plenary Retail Consumption License C-10,
- 1ssued by the Mayor and Council of the Borough of Highlands to
. Highlands Marina, Inc, for premises 258 Bay Avenue (Rear),
Highlands, be and the same is hereby suspended for seventy (70)
days, commencing at 2:00 a. m, Wednesday, November 1, 1967,
and terminating at 2:00 a. m, Wednesday, January 10, 1968,

JOSEPH P. LORDI,
Director,
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1».‘ STATUTORY AUTOMATIC SUSPENSION - ORDER STAYING SUSPENSION.

S| ¢
‘"'.!!,e!'swsun-n-e-amdmnnmnnj'

‘[' BY THE DIRECTOR:

* aleoholic beverages to minors on August 23,

Auto. Susp. #311 .

- In the Matter . of ‘a. Petition to Lift
“the Automatic Suspension of Plenary
Retail Distribution License’ D23
“issued by the Board of Commissioners
of the City of Pasgsalc to ‘

jBernard Slaff K
~t/a Corner Liquor Store
- 29 Monroe- Street .
 Passale, N. @o

On Petition
" ORDER

[]Tv o’ ‘V:.'V, Ut V

Feder anﬂ Rinzler, Esqs.i by Jeeeph A Feder, Esq.,

Attorneys for Petit oner,

‘ It appears from the petition. filed herein and the
records of this Division that on October 13, 1967, licensee- o
_.petitioner was fined $500 and $5 costs in the Pagsale Muniei-

- pal Court after being found guilty of a charge of sale of - .
1967, in violation .
of R.S. 33:1-77., The conviction resulted in -the autematie'*evLa

;;*suspension of petitioner's license for the balance of its' term;fy' |
‘RS, 33:1-31,1, . Because of the pendency of  this proceeding, '
;the statutory automatic suspension has not been effectuated.l

L1t further appears that an’ appeal has been taken

3 1from[ he eriminal’ conviction and that adisciplinary proceedinés R
i are in contemplation but have not yet been instituted by the -

municipal issuing authority against the licensee because of ~
sald sale of alecoholic beverages to the minors. In fairness
to petitioner, I conclude. that at this time the effect of the
antomatic. suspension should be temporarily stayed. Re Dopert,
Bulletin 1733, Item Pe :

Accordingly, it is, on this 26th day ef October, 1967,
OBDERED that the. aforesaid automatic suspension of -

. ilicense D-23 be stayed pehding the entry of a further erder .

hereino

. JOSEPH P. LORDI, L 'f
Director. :‘~ e
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:fg DISCIPLINARY PROCEEDINGS - SAIE. DURING PROHIBITED ‘HOURS -
- . SAIE IN VIOLATION OF STATE REGULATION NO, 38 - LICENSE
SUSPENDED FOR 20 DAYS, LESS 5 FOR PIEA, '

~In the Matter of Disciplinary .- )v
Proceedings against

feO'Leary House, Ine,
g,582 West Side Avenue
g_ereey City, N. T

) .

) CONCLUS TONS
and -

) ' ORDER

) .

)

g.‘,Holder of - Plenary Retail Consumption
" /License C=160 issued by the Municipal
.. .Board of Alecoholic Beverage Control

- of the City of Jerzey City

‘.----a-u-n.munnu-nm‘cdumﬂn

)ffﬁticensee, by John O'Leary President,. Pro se.
“t,Edward F. Ambrose, Esq.9 Kppearing for Division, of Alcoholic
R : Beverage Control

BY THE DIRECTOR°‘ e T o )

N ' Licensee leads non v ult to charges alleging that on
~Sunday qeptember oh, 1967, 1t (1) and (2) sold a pint bottle of
: whiskey before 1:00 p. m,, in ‘violation of municipal ordinance
© - and (3) for off-premises consumption, in violatIOn of Rule 1 o%
G State Regulation No. 38. .

SR e . Absent prior record the license will be suspended for
-j~twenty davs, with remission of five days. for the plea entered

. leaving a net suspension of fifteen days, Re Hutehins, Bulletin

‘fﬁﬁ'1725, Item 10.

Accordingly, 1t 1s, on this St day of Octeber, 1967,

PO ' ORDERED that Plenary Retall Consumption License C- 160,
" . 41ssued by the Muniecipal Board of Alcoholic Beverage Control of
. ¥he City of Jersey City to O'Leary House, Inc. for premises
582 West Side Avenue, Jersey City, be and the same is hereby
‘.suspended for fifteen {15) days, commencing at 2:00 a, m. Tues-
- day, October 31, 1967, and terminating at 2:00 a. m. Wednesdav,
=w=November 15, 19é7. , ‘

S - ‘ - JOSEPH P.'LOBDI,
LT DIRECTOR,’

)
4
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6. . STATE LICENSES - NEW APPLICATIONS FILFD.

Harry Barr o C
t/a Barr Dist. Co. ..
Claridge House, Claridge Drive
- Verona, New Jersey
o Appilcatlon filed December 18, 1967 for person»to~person
and placentOuplace transfer of State Beverage
- Distributor's License SBD-209 from All State Beverage
Dlstrlbuting Co.y Inc., 218 River Drive, Garfield, N, J.

Medley Distllling Cempany

6 Princess Road

Lawrenceville, New Jersey
Application filed December 20, 1967 for place~to~place
transfer of Rectifier and Blender License R-2 from
120 West Franklin Avenue, Pennington, New Jersey.

Cointreau, Ltd.

6 Princess Road .

‘Lawrenceville, New Jersey
Application filed December 20, 1967 for place-to-place
transfer of Rectifier and Blender License Rn%7 from -
110 West Franklin Avenue, Pennington, New Jerseyn-

Renfield Tmporters, Ltd.

591-629 Rahway Avenue

Union, New Jersey
Application filed December 20, 1967 for place tonplace
transfer of the licensed warehouse operated under
Plenary Wholesale License W~99 from 120 West Franklin
Avenue, Pennington, New Jersey, to 6 Princess Road
Lawrenceville, New Jersey.

/" i“'
) "'{"/ i
N | seph Lordl
Directoxf

New Jersey State Library



