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Chapter Historical Note 
Chapter 35, New Jersey Gross Income Tax, was adopted prior to 

September 1, 1969. 
Subchapter 2, Setoff of Individual Liability, was adopted as R.1982 

d.161, effective May 17, 1982. See: 13 N.J.R. 940(a), 14 N.J.R. 474(b). 
Pursuant to Executive Order No. 66(1978), Chapter 35, New Jersey 

Gross Income Tax, was readopted as R.1983 d.353, effective August 12, 
1983. See: 15 N.J.R. 1091(a), 15 N.J.R. 1488(c). 

Pursuant to Executive Order No. 66(1978), Chapter 35, New Jersey 
Gross Income Tax, was readopted as R.1988 d.299, effective June 7, 
1988. See: 20 N.J.R. 514(a), 20 N.J.R. 1571(b). 

Pursuant to Executive Order No. 66(1978), Chapter 35, New Jersey 
Gross Income Tax, was readopted as R.1993 d.315, effective June 4, 
1993. See: 25 N.J.R. 1500(a), 25 N:J.R. 2906(b). 

Former Subchapter 3, Information Return. for Business Employment 
Incentive Program/Business Relocation Assistance Grant Program of the 
New Jersey Economic Development Authority, was adopted as R.1997 
d.533, effective December 15, 1997. See: 29 N.J.R. 4076(b), 29 N.J.R. 
5313(a). 

Pursuant to Executive Order No. 66(1978), Chapter 35, New Jersey 
Gross Income Tax, was readopted as R.1998 d.195, effective March 26, 
1998. See: 30 N.J.R. 6l2(a), 30 N.J.R. 1428(a). 

Chapter 35, New Jersey Gross Income Tax, was readopted as R.2003 
d.285, effective June 20, 2003. See: Source and Effective Date. See, 
also, section annotations. 

Subchapter 2, Excludable Income, was renamed Exclusions and 
Deductions by R.2007 d.55, effective February 5, 2007. See: 38 N.J.R. 
4658(a), 39 N.J.R. 546(a). 
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SUBCHAPTER 1. GROSS INCOME-CATEGORIES 
AND CALCULATION 

18:35-1.1 Net profits from business 

(a) Each taxpayer is subject to gross income tax on the 
taxpayer's "net profits from business" within the meaning of 
N.J.S.A. 54A:5-lb, which shall be determined as provided in 
this subchapter. 

. (b) For purposes of the Gross Income Tax Act, a sole 
proprietorship, which shall include self-employed individuals 
and independent contractors, is a form of business in which 
one taxpayer owns all the assets of a business and which is 
not a partnership or corporation. A single member limited lia-
bility company whose member is an individual, estate, or 
trust shall be treated as a sole proprietorship, unless classified 
otherwise for Federal tax purposes. Sole proprietors shall re-
port their income or loss as net profits from business. 

(c) A taxpayer's net profits from business shall be deter-
mined by taking into account all income of the taxpayer de-
rived from the conduct of a business, profession or any other 
activity intended to produce income, provided such. activity 
qualifies for and reports as a trade or business for Federal in-
come tax purposes. All income attributable to the taxpayer's 
conduct of a trade or business, reduced by costs and expenses 
as provided in ( d) below, shall be taken into account in de-
termining the taxpayer's net profits from business. All other 
income of the taxpayer subject to gross income tax that is not 
attributable to the conduct of a trade or business shall be 
included in one or more of the other categories of gross in-
come specified in N.J.S.A. 54A:5-l according to its character 
and shall not be includable in the category of income "net · 
profits from business." The determination of whether income 
is derived from the conduct of a trade, business or profession 
shall be based upon an examination of facts and circum-
stances of the taxpayer's activities. 

1. Income derived as remuneration for services ren-
dered •in the sole proprietorship's conduct of a trade or 
business shall be taken into account in determining a self-
employed taxpayer's net profits from business. Income de-
rived by a taxpayer in the taxpayer's capacity as an em-
ployee, as defined in N.J.A.C. 18:35-7.1, shall not be taken 
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into account in ~etermining the taxpayer's nit profits from 
business, but rather shall be taxed under N.J.8.A. 54A:5-la 
(salaries, wages! etc.). -f , 

I ~_j 2. Interest and dividend income derived by a taxpayer 
in the conduct df a trade or business shall be taken into ac-
count in determfing a taxpayer's net profits fQm business. 

. The taxpayer sliall annex to the taxpayer's feturn a state-
?1ent _demonstraring that the interest or di_videpds were real-
ized m the con~uct of the trade or busmesl Interest and 
dividends from !investment activities or othef income-pro-
ducing activitiei which do not constitute th~ conduct of a 
trade or business shall be separately stated ~n the taxpay-
er's return and tjrxed either as interest describfd in N.J.S.A. 
54A:5-le or divfdends described in N.J.S.A. j4A:5-lf. 

3. Rental intome derived by a taxpayeri the conduct 
of a trade or bukiness shall be taken into ac ount in deter-
mining a taxpa~er's net profits from busin ss. Rental in-
come of a taxpayer which is not received in e conduct of 
a trade or business shall be taken into acco t in determin-
ing the taxpayJr's net gains or net incom from rents, 
roy~ties, patenrs and copyrights describe, in N.J.S.A. 
54A.5-ld. . 

4. Royalty, batent, or copyright income derived by a 
taxpayer in the conduct of a trade or busines that licenses 

1 b tak . 1 • dt intangible property shall e en mto acc(i)unt m e er-
mining the tax~ayer's net profits from bus ness. Income 
derived from royalties, patents or copyrights of a taxpayer 
which is not derived from a trade or business shall be taken 
into account in aetermining the taxpayer's n .t gains or net L/ 
inco~e from or !!11 th~ form of rents, royalti s, patents and 
copyrights descred m N.J.S.A. 54A:5-ld. 

5. Gains from the sale, exchange or other disposition of 
trade or busines~ property shall be taken into ccount in de-
termining a tax~ayer's net profits from bus· ess. The tax-
payer shall anriex to the taxpayer's re a statement 
which demonstrhtes that gains and losses fro the sale, ex-
change, or other disposition of property we e realized in 
the conduct of a trade or business. The sale exchange or 
other dispositiori of property which is not dir ctly related to 
or employed in the conduct of a trade or bu ·ness must be 
reported as deschbed in N.J.S.A. 54A:5:-lc, n t gains or in-
come from the bisposition of property. Ga· or loss from 
the sale or disRosition of assets employed Im a trade or 
business as a re~ult of a complete liquidatioh of the busi-
ness must be reported as des~ribe~ !11 N.J.!A. 54A:5-lc, 
net gains or incdme from the d1spos1t1on of p perty. 

i. A coJplete liquidation of a busin ss is deemed 
to occur in t~e tax year when the busines~ discontinues 
all business aftivities and all its assets ha e been distri-
buted. 

' 

6. A taxpayks distributive share of in ome or loss 
from a partnership, S corporation, or estate or trust shall 
not be taken intb account in determining a payer's n_ et 

\ a j profits from brisress, regardless of the chara ter of the m- \~ 
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Income 
Business interest 
Gross receipts from hardware sales 
Expenses 
Cost of goods sold 
Rent 
Supplies 
Utilities 
Insurance 
Advertisement 

Yellow pages 
Local church bulletin 

Net profits from business: 

Taxpayer will report his income on his New Jersey gross income tax return as follows: 

Category 
Interest 
Dividends 
Net profits from business 
New Jersey gross income: 

Example 2: 

$50 
$250,000 

$80,000 
$20,000 

$2,000 
$1,800 
$1,500 

$200 
$800 

Amount 
$300 
$100 

$143,750 
$144.150 

18:35-1.1 

$250,050 

($106,300) 
$143.750 

Taxpayers are a married couple living in New Jersey who file a joint gross income tax return. The wife, who is an insurance 
agent, is an employee ofa large insurance company. The husband is a self-employed trader of securities (stocks, bonds, futures). 
The couple has inconie from the following sources: 

Non-business· income 
Wages $90,000 

(from insurance co.) 
Interest $10,000 

(from joint savings account) 
Dividends $5,000 

(non business investments held by 
taxpayers) 

Loss on sale of stock ($70,000) 
(non business investments held by 
taxpayers) 

Gain on sale of undeveloped land $40,000 

Disbursements made by the husband as a trader in securities: 
Ordinary expenses-deductible 
Investment interest expense 
Broker fees 
Home office expense 
Depreciation 
Meals/ entertainment 
Journals/publications 

$60,000* 
$5,000 
$3,000 
$2,000 

$500 
$200 

Disbursements made by the wife as an insurance agent: 
Meals/entertainment 
Travel 

$800*** 
$600*** 

Business income 
Interest 
Dividends 
Gains on sale of 
securities 
Losses on sale of 
securities 

Income earned by the 
husband as a "trader" in 
securities 

Nondeductible expenses 
Keogh 

$4,000 
$7,000 

$400,000 

($100,000) 

$7,500** 

* Investment interest expense is deductible as an ordinary business expense if it is directly related to the production of 
business income by the business entity incurring the cost. 

** The Keogh expenditure is not deductible as an ordinary business expense. Taxpayer is not an employee of the busi-
ness. 

* * * The wife cannot deduct any expenses incurred in the performance of her duties as an insurance agent, in that she is 
an employee of the insurance company and not an independent contractor. See N.J.A.C. 18:35-1.21 and 1.23 for 
more detail. 

The husband will calculate his net profits from business as follows: 
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Income 
Interest 
Dividends 
Gains from sale of securities 
Losses from sale of securities 

Ordinary expenses 
Investment interest expense 
Broker fees 

· Home office expense 
Depreciation 
Meals/entertainment 
Journals/publications 

I 
I 
$4,000 
$7,000 

$40)0,000 
{$10b,ooo) 

Jo,ooo 
~5,000 
~3,000 

"$2,000 l $500 
1$200 

Net profits.from business: 

Taxpayers will report thek lllcome on therr New Jersey gross lllcome tax return as foll1ws: 

Wages I 
Interest 1 

Dividends 
Net profits froin business 
Net income from disposition of property 
New Jersey gross income: 

t Net income from disposition ofproperty 
Loss on sale of stock --
Gain on sale of undeveloped land , . 
Net income from disposition of property: I 

$311, 00 

($70,7 0) 
$240,310 

$9o,opo 
$10,0~0 

$5,0 0 
$240,3 0 

$0 t 
4 300 

Taxpayers cannot apply their loss on disposition of property against their income attributable to other categories o 
gross income. I 

i 
Example 3: 1 

Taxpayers are a married couple living in New Jersey who file a joint gross income th return. The husband is e loyed by a 
_ large medical firm. The ~fe operates a rental real estate business at the ;Je~sey _s~or~ {hich she persona~ly manage and reports 
on her Schedule C oftherr Federal return, The taxpayer-s_ also ___ own a cabm m K1llmgtor, Vermon_t as an mvestment. They report 
the income from the cabin as rental income on their Federal return. The property in ermont is managed by a rea ty company 
that handles all aspects ofrenting and maintaining the property. The couple has income from the following sources: 

Rental real estate business income Non business inco · e 
Rental receipts $200,000 Wages from medi~al frrm 
Interest $500 t Interest from inve8itments 

t Interest earned on working capital 

Dividends from inyestments 
Rental receipts ~or VT property 

Disbursements made by the rental real estate business and by the taxpayers for the Venhont rental property: 
Rental real estate business Vermont rental prdperty 
Ordinary expenses'----<ieductible Ordinary expense I deductible 
Depreciation $22,000 Depreciation 
Utilities . $15,000 Utilities 
Mortgage interest · $13,000 * Mortgage interest 
Taxes· $8,000 taxes 
Repairs $5,000 Commissions · 
Advertising $800 

* Interest paid to banks for the purchase of the rental properties. 

Taxpayers will calculate their net profits from business and rental income as follows: 
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Rental real estate business Vermont rental 11ro11ertv 
Income Income 
Rental receipts $200,000 Rental. receipts 
Interest $500 $200,500 
Ordinary expenses Ordinary expenses 
Depreciation $22,000 Depreciation 
Utilities · $15,000 Utilities 
Mortgage interest $13,000 Mortgage interest 
Taxes $8,000 Taxes 
Repairs $5,000 Commissions 
Advertising $800 ($63,800) 
Net profits from business $136,700 Net rental income: 

Taxpayers will report their income on their New Jersey gross income tax return as follows: 

Wages 
Interest 
Dividends 
Net profits from business 
Net gains or income from rents, royalties, patents and 

copyrights 
New Jersey gross income: 

$100,000 
$6,000 
$5,000 

$136,700 

$0 t 
$247,700 

18:35-1.1 

$12,000 $12,000 

$4,000 
$800 

$6,000 
$5,200 
$1,000 ($17,000) 

($5,000) 

t Taxpayers cannot apply their rental loss of $5,000 against income attributable to other categories of New Jersey 
gross income. 

Example 4: 
A New Jersey resident starts a sole proprietorship business, operating in New Jersey, with an original contribution of$2,300. On 
December 31,2005, she sells the business including all assets (office equipment and a truck). The business had $400 of current 
ordinary income, $100 of interest, and $10,000 of gain from sale of assets. The taxpayer reports income as follows: 

Income 
Sales 
Interest 
Total receipts from business 

Ordinary Ex11enses 
Salary 
Cost of sales 
Depreciation 
Net profit from business 
Net gain from disposition of property 

$20,000 
$WO 

$9,000 
$8,000 
$2,600 

$20,100 

($19,600) 
$500 

$10,000 

The taxpayer will report $500 net profit from business and $10,000 net gain from disposition of property. 

Example 5: 
A nonresident operates a sole proprietorship business in New Jersey and Pe:onsylvania with 60 percent of the profits allocated to 
New Jersey and 40 percent allocated to Pennsylvania. The profit for the operation of the business was $20,000 for the year. On 
December 31, 2005 he sells the business including all the assets in a complete liquidation. The assets include two parcels ofreal 
property. The parcel in New Jersey sold at a gain of $10,000 and the parcel in Pennsylvania .sold at a gain of $7,000. Addi-
tionally, he sold equipment, inventory and other tangible assets at a gain of$5,000 of which $2,750 was sourced to New Jersey. 

Gain from complete liquidation 

Gainfromreal property 
Gain from tangible assets 
Gain from complete liquidation 

Everywhere 
$17,000 

$5,000 
$22,000 

The taxpayer reports income as follows on his nonresident New Jersey Gross Income Tax Return. 

Net profit from business 
Gain or loss from disposition of property 
Total 

35-7 

Everywhere 
$20,000 
$22,000 
$42,000 

New Jersey 
$10,000 

$2,750 
$12,750 

New Jersey 
$12,000 
$12,750 
$24,750 
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18:35-1.1 

New Rule, R.1994 d.110, effective March 7, 1994. 
See: 25 N.J.R. 677(a), 26 N.J.R. 124l(b). 
Recodified from N.J.A.C. 18:35-1.25 and amended by R.1998 d.195, 

effective April 20, 1998. 
See: 30 N.J.R. 612(a), 30 N.J.R. 1428(a). 

In (b)8, changed N.J.A.C. reference. Former N.J.A.C. 18:35-1.1, 
Summer payment plan, recodified as N.J.A.C. 18:35-7.4. 
Repeal and New Rule, R.1999 d.95, effective March 15, 1999. 
See: 30 N.J.R. 3377(b), 31 N.J.R. 779(a). 

Section was "Net profits from business". 
Amended by R.2007 d.14, effective January 16, 2007. 
See: 38 N.J.R. 3502(a), 39 N.J.R. 238(b). 

In (c)5, rewrote the last sentence; added (c)5i; added (d)2i; in (e)4, 
updated the address; added (e)5; in (h), added dollar signs throughout 
tables and added Examples 4 and 5; and in Example 1 of (h), substituted 
"106,300" for "106,400", "143,750" for "143,650" twice, and "144,150" 
for "144,050". 

Case Notes 
Proposed amendment to tax regulations governing operating loss 

carryovers was not long-standing practical administrative construction of 
Gross Income Tax Act in which Legislature had acquiesced, so as to 
warrant judicial deference. Marrinan v. State, 17 NJ.Tax 47 (NJ.Tax 
1997). 

Costs, expenses, or losses that are paid or incurred in ordinary course 
of business are deductible against business income, even if items de-
ducted arise only infrequently. Sabino v. Director, Division of Taxation, 
17 N.J.Tax 29 (N.J.Tax 1997). 

18:35-1.2 Employee business expenses not deductible 

(a) If an individual is an employee as defined in N.JAC. 
18:35-7.1, such person shall not deduct from gross income 
any costs and expenses tncurred in connection with such em-
ployment. 

(b) If an indi.vidual is an employee as defmed in N.J.A.C. 
18:35-7.1, all earnings in connection with employment are 
deemed to be and shall be reported by the taxpayer as wages, 
salaries, commissions, bonuses and other remuneration re-
ceived for services rendered, pursuant to N.J.S.A. 54A:5-l(a). 
In no case shall an employee report his or her earnings as net 
profits from business as defined byN.J.S.A. 54A:5-l(b). 
New Rule, R.1988 d.419, effective September 6, 1988. 
See: 20 N.J.R. 515(a), 20 N.J.R. 2319(c). 
Recodified from N.J.A.C. 18:35-1.23 and amended by R.1998 d.195, 

effective April 20, 1998. 
See: 30 N.J.R. 612(a), 30 N.J.R. 1428(a). 

Changed N.J.A.C. references throughout. Former N.J.A.C. 18:35-1.2, 
Clergymen; self-employed; income; expenses, recodified as N.J.A.C. 
18:35-1.4. 

18:35-1.3 Partnerships and partners 

(a) The following words and terms, when used in this sec-
tion, shall have the following meanings: 

1. "Partnership" means and shall include a syndicate, 
group, pool, joint venture and any other unincorporated 
organization through or by means of which any business, 
financial operation or venture is carried on and which is not 
a corporation, trust or estate within the meaning of the New 
Jersey Gross Income Tax Act. Only entities that qualify for 
and elect to be treated as partnerships for Federal tax pur-
poses (for example, Limited Liability Companies and 
Limited Liability Partnerships) and are in business shall be 
treated as partnerships under the Gross Income Tax Act. 

I 
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2. "Partner" leans any owner of a partnJship interest 
and shall include\any taxpayer subject to the Gross Income 
Tax who is a member of a partnership or oiher unincor-
porated entity tmted as a partnership. A part~;r cannot be 
an employee oftlie partnership for purposes 0£ determining 
distributive shareiofpartnership income. \ 

(b) Partners, not bartnerships, are subject tot~. Taxpayer 
partners shall be ~ul:)ject to Gross Income 'Iltax on. their 
distributive share of partnership income, whethe or not dis-
tributed. Such incothe shall be reported as distr · utive share 
of partnership incmbe, pursuant to N.J.S.A. 54.A:5-l(k),' re-
gardless of the char~cter or category of the incomb derived by 
the partnership. \ 

1. Partners who are resident taxpayers of New Jersey 
are subject to Gro;ss Income Tax on their entir distributive 
shares of partnership income, regardless of t e source of 
the income. I 

2. Partners who are nonresident taxpay rs of New 
Jersey are subject Ito Gross Income Tax on the' distributive 
shares of partner~1hip income, but only to the extent such 
income was derived by the partnership from so ces within 

I New Jersey. Refe~ to (d)4 below for rules gove ing sourc-
ing or allocating imcome. 

I 

(c) Partnership infome or loss, to be reporte on the NJ-
1065, shall be comprised of all income or losf, received, 
derived or incurred tly the partnership and all exp1nses allow-
able under N.J.A.c.] 18:35-1.l(d) that are not prqhibited or 
limited under the Grpss Income Tax Act, in accotdance with 
the partnership's Federal method of accounting 1d reported 
in the same tax perior as reported Federally. 

( d) A partner's distributive share of partnershi , income or 
loss shall be compris~d of the following: 

1. Any and all ]income or loss earned by the partnership 
and passed through to the partner by the partnership for a 
taxable period shall be reported in the categoq of income 
"distributive shar¢ of partnership income" .11)ursuant to 
N.J.S.A. 54A:5-l(¼:). I 

i. Each pa+ner's respective·percentage of distribu-
tive share of partnership income or loss sha~l be deter-
mined by the ~artnership agreement and al~ocated ac-
cordingly or in the manner determined to be allocable or 
allocated for Fe4eral income tax purposes (or by Federal 
income tax auth<l>rities). 

ii. The inc~me or loss comprising a partner's dis-
tributive share or partnership income as set ff rth in ( d) 1 
above shall be taxed and reported as the partner's dis-
tributive share 9f partnership income withol11: regard to 
character or category of income earned, , erived, or 
incurred by the ~artnership. 

iii. The incdme or loss referred to in ( ) 1 above, 
shall be reporte~ by the partner pursuant to N.J.S.A. 
54A:5-l(k) aftetaking into account: 

Supp. 1-16-07 35-8 

u 



0 

0 

0 

NEW JERSEY GROSS INCOME TAX 

(I) Expenses incurred directly by the partner in 
the conduct of partnership business for the tax period, 
in the manner and subject to the provisions and limita-
tions provided in N.J.A.C. 18:35~1.l(d), and not 
prohibited under the New Jersey Gross Income Tax 
Act. 

(2) Interest expense on capital contributions in-
curred by a partner, as required by the partnership for 
participation in the partnership, is deductible. 

(3) Contributions to a Federal I.RC. 401(k) plan 
are limited to the amount of the Federal exclusion as 
provided· in N.J.S.A 54A:6-21. Matching contribu-
tions made by the partnership for the partners are not 
deductible. Contributions or payments made to Keogh 
plans or other retirement/deferred compensation plans 
are not deductible expenses. 

2. A complete liquidation of a partnership is deemed to 
occur in the tax year when it and all its partners discontinue 
all partnership activities; all its assets have been distributed 
to the partners; and the partners. are required to recognize 
gain or loss on the disposition of their partnership interests 
for Federal income tax purposes. 

i. The partnership's gain or loss from the sale or 
disposition of its assets as a result of a complete liquid-
ation are to be separately reported as "net gains or in-
come from disposition of property" in accordance with 
N.J.S.A. 54A:5-l(c) on. the NJ-1065 and the partner's 
NJKls. 

ii. A resident partner reports the distributive share 
of the partnership's ga1n or loss from the sale or dispo-
sition of its as assets as·a result·ofa complete liquidation 
as "net gain or income from the disposition of property" 
in accordance with N;J.S;A. 54A:5-:l(c). The p&tner will 
make a separate calculation to determine his oTher gain 
or loss on the sale of the partnership interest which is re-
ported in accordance with N.J.S.A. 54A:5~1(c). 

iii. A nonresident partner will report his or her 
distributive share of the partnership's. gain or loss from 
the sale or disposition of its assets as a result of a com-
plete liquidation as ''net gain or income from the dispo-
sition of property'' in accordance with N.J.S.A. 54A:5-
l(c) and. is included in both Columns A (Amount of 
Gross Income Everywhere) and B (Amount from New 
Jersey Sources) on Form NJ-1040NR. The partner 
makes a. separate calculation to determine gain or loss on 
the sale of the partnership interest which is reported in 
accordance with N.J.S.A. 54A:5.:l(c) and included in 
Column A (Amount of Gross Income Everywhere) only 
on Form NJ-1040NR. · 

3. Guaranteed payments shall be reported as distri-
buttve share of partnership income, except guaranteed pay-
ments received by a retired partner who is receiving such 
payments as a result of a period of service to the partner-
ship pursuant to a retirement agreement or pension·• plan. 
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Such guaranteed payments will be treated .as pension in-
come to retired partners and should be reported by the part-
ner as pension income, described in N.J.S.A. 54A:5-lj. 

4. The allocation of partnership income derived from 
sources either within or outside of New Jersey, except for 
tiered partnerships and complete liquidations, shall be as 
follows: • 

i. Where a partnership's activity is carried on 
solely within New Jersey, all items ofthe income, gain, 
expense or loss of the partnership are deemed to have 
been derived from sources within New Jersey. No allo-
cation schedule is required. 

ii. Where a partnership's activity is carried on 
solely outside of New Jersey, the partnership shall com-
plete either New Jersey Business Allocation Schedule 
(Form. NJ-1040~NR-A) or a schedule reflecting an ap-
proved allocation method under (d)4v below. Failure to 
provide such schedule results in allocation of all income 
to.New·Jersey. 

iii. Where a partnership's activity is carried on both 
within and outside of New Jersey, the portion of the 
partnership's income, gains, expenses or losses attribut-
able to sources within New Jersey shall, except as pro-
vided in (d)4iv and v below, be determined by use of the 
New Jersey Business Allocation Schedule (Form NJ-
1040-NR-A), as prepared by the partnership. Failure to 

· provide such schedule may result in allocation of all in-
come to New Jersey. 

iv. Partnership income or loss from rental real estate 
activities anci/or net gains or income from the sale or dis-
position· of real property located in New Jersey is 
sourced to New Jersey. 

v. Where a· partnership's activity is carried on 
solely outside of New Jersey or both within and outside 
of New Jersey, and the partnership believes that the de-
termination of partnership income, gains, expenses or 
losses attributable to sources within and outside of New 
Jersey by use of the New Jersey Business. Allocation 
Schedule does not provide an equitable allocation of 
such items, and the books and records of the partnership 
will disclose to the Director's satisfaction a .more appro-
priate method of allocation of such items, the partnership 
may request from the Director an exception from the use 
of the New Jersey Business Allocation Schedule .. Such 
request shall be made in writing and set forth the basis of 
the request and the substitute method of allocation re-
quested to be used. Such request shall be mailed to the 
Chief of the Individual Tax Audit Branch, New Jersey 
Division of Taxation, PO Box 288, Trenton, NJ 08695-
0288. The substitute method of allocation shall not be 
utilized prior to the written approval of such request by 
the Director. The partnership's exception request, once 
approved, shall not be changed without prior written ap-
proval of the Director. All exception requests must be re-
newed every three years. 

Supp. 1-16-07 
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5. The allocation of gain or loss from a complete liqui-
dation is determined as follows: 

i. The gain or loss from the sale ofreal and tangible 
assets located in New Jersey is sourced to New Jersey. 

ii. The gain or loss from the sale of motor vehicle 
equipment is sourced to the state where the vehicle is 
registered, unless used predominantly in one state. 

iii. The gain or loss from the sale of intangibles is 
allocated using the average of the last three years 
business allocation used, as defined in ( c )4 above. 

6. A tiered partnership shall take into account its distri-
butive share of partnership income from any partnership of 
which it is a member. Once income has been aHocated by a 
partnership, it shall not be reallocated by the partners. 

7. Partnership contributions to a qualified pension plan 
under the Internal Revenue Code made on behalf of em-
ployees of the partnership and deductible as business ex-
penses for Federal income tax purposes also are deductible 
under N.J.A.C. 18:35-1.l(d), consistent with (d)l above, in 
determining the net income of the partnership. 

( e) Partners who are taxpayers for Gross Income Tax pur-
poses shall report their partnership income according to the 
following: 

1. <Partners who own more than one partnership interest 
shall determine their distributive share for each partnership 
interest separately. Once distributive share from each part-
nership interest has been determined, taxpayers shall net all 
distributive shares and report the total in the category, "dis-
tributive share of partnership income" under N.J.S.A. 
54A:5-lk. . 

2. A partner may deduct unreimbwsed expenses 
incurred in the con~uct of the partnership's business if the 
expenses meet the deductibility standard of an ordinary 
business expense as described in N.J.A.C. 18:35-1.l(d). 

3. In reporting partnership income, a partner may de-
duct payments made to a qualified Internal Revenue Code 
section 40I(k) plan to the extent allowable for Federal 
income tax purposes, as provided in N.J.S.A. 54A:6-2 l. 

4. A partner's contributions to . the partnership's 
qualified Keogh plan under the Internal Revenue Code are 
not deductible business expenses under the standard pro-
vided in N.J.A.C. 18:35-1.l(d), consistent with (d)l above. 
Such contributions are included in the participating part-
ner's distributive share of partnership income reported for 
New Jersey gross income tax purposes. Previously taxed 
contributions to a Keogh Plan are not subject to tax when 
subsequently withdrawn by the partners. 

5. Distributive share of partnership income or loss shall 
not be combined with other categories of income or loss. 
See N.J.A.C. 18:35-1.l(c)6. 
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6. If the p~ner and the partnership hJve different 
taxable years, the! partner shall report his or het- distributive 
share of partnership income for the. partners,ip's taxable 
year that ended Jithin the partner's taxable year.·. 

7. A partner iho is a resident taxpayer fot part of any 
taxable year and] a . nonresident taxpayer for\ part of the 
same taxable year is required to report his dr her distri-
butive share of partnership income as follows:1 

i. The pah-year resident return shall include the 
portion of the ~artner's distributive share o the partner-
ship income qetermined by multiplying t e partner's 
entire distribut~ve share of partnership incore · as deter-
mined under (:d) above by the percentage which the 
number of days of the partnership's fiscal j'ear that the 
partner was a 1ew Jersey resident bears to 365 (366 for 
a leap year). 1 . I . 

ii. The pari-year nonresident return shalj include the 
portion of the •. artner's distributive share o partn.· ership 
income as follo\vs: 

(1) If th~ distributive share of partnership income 
was derived I entirely from New Jersey ~ources, the 
portion of tnat distributive share of pa1nership in-
come detentiined by multiplying the partner's entire 
distributive ¥are of partnership income by the per-
centf1ge whicp the number of days of the artnership's 
fiscal yearthatthe partner was not a New Jersey resi-
dent bears to r65 (366 for a leap year); or 

(2) If the
1 
distributive share of partner hip income 

was· derived\ partly within New Jersey and partly 
outside New· Jersey, the portion of such distributive 
share determinedby multiplying the partiner's entire 
distributive J1hare of partnership income ~derived by 
the. partnership from sources within ·New Jersey ( de-
termined as provided in (d)4ii or (d)4iii ab ve), by the 
percentage which the number of days of he partner-
ship's fiscal year that the percentage was not a New 
Jersey resident bears to 3.65 (366 for a leap year). 

iii. A partnJr who is a resident taxpayer for part of 
the tax year andla nonresident taxpayer for thf remainder 
of the tax year !shall attach a schedule to die.partner's 
part year NJ-fo40 and the part year NJ-1040-NR 
showing the calbulations used to determine the amounts 
reported on eac}t return with respect to inco 1e or loss of 
a partnership. j 

(f) Partnership filing requirements are as follo 

1. Partnerships!having a New Jersey reside partner or 
having any income or loss derived from I ew Jersey 
sources shall file tlie following with the Divisio : 

i. Form Nil 1065, including the partner irectory; 

:Next Pag is 35-10.1 
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Additionally, Partner X had a gain of $5,000 on the dispo-
sition of his partnership interest and Partner Y had a loss of 
$2,000 on the disposition of her partnership interest. 

The partners will report the following on their individual 
returns: 

PartnerX 
NJ-1040 
Net gains or income from disposition of property: 
Gain/loss from complete liquidation $7,500 
Gain/loss sale of partnership interest $5,000 $12,500 

$2,000 Distributive share of partnership income 

PartnerY 
New 

NJ-1040NR Everywhere Jersey 
Net gains or income 
from disposition of 
property:· 
Gain/loss from 
complete liquidation $7,500 $4,800 
Gain/loss sale of 
partnership interest ($2,000) $0 $5,500 $4,800 
Distributive share of 
partnership income $2,000 $1,500 

Since the partnership had a complete liquidation, Partner X 
will report $2,000 in the distributive share of partnership in-
come category and $12,500 in the net gains from disposition 
of property category. 

Partner Y will report $2,000 in the distributive share of 
partnership income category and $5,500 m the mit gains from 
disposition of property category in the everywhere column 
and $1,500 in the distributive share of partnership income 
category and $4,800 in the net gains from disposition of pro-
perty category in the New Jersey source column; The gain or 
loss from the sale of a partnership· interest is .from an intan-
gible not erpployed in a trade or business therefore, not sub-
ject to tax for a nonresident. · 

Example 12: 

Partners A and B who are both residents ofNew Jersey share. 
profit and loss equ,ally. On August 31, 2005, Partners A and B 
sold their rental building located in New Jersey at a gain of 
$16,000. The partnership continued operating their other 
business activity, which generated ordinary income . of 
$20,000. 

The partnership in completing its NJ-1065 will determine 
partnership income as follows: 

Ordinary income· 
Gain from disposition 
Partnership income 

$20,000 
$16.000 
$36,000 

Since the partnership did not have a complete liquidation, the 
partnership will include the gain from the sale of its rental 
property in with partnership income. 
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The partners will report the following on their individual tax 
returns: 

NJ-1040 
Partnership income 

Partner A 
(1/2) 

$18,000 

Amended by R.1981 d.6, effective January 8, 1981. 
See: 12 N.J.R. 676(a), 13 N.J.R. lll(d). 

PartnerB 
(1/2) 

$18,000 

Repeal and New Rule, R.1994 d.110, effective March 7, 1994. 
See: 25 NJ.R. 677(a), 26 N.J.R. 1241(b). 

Section was "Partnerships''. 
Recodified from N.J.A.C. 18:35-1.14 and amended by R.1998 d.195, 

effective April 20, 1998. 
See: 30 NJ.R. 612(a), 30 N.J.R. 1428(a). 

Changed N.J.A.C. references throughout. Former N.J.A.C. 18:35-1.3, 
Declaration of estimated tax; 1976, repealed. 
Repeal and New Rule, R.1999 d.95, effective March 15, 1999. 
See: 30 N.J.R. 3377(b )~ 31 NJ.R 779(a). 

Section1was "Distributive share of partnership income". 
Amended by R.2007 d.14, effective January 16, 2007. 
See: 38 N.J.R. 3502(a), 39 NJ.R. 238(b). 

Rewrote the section. 

Case Notes 
Statute permitting taxpayer to deduct from partnership business 

income all costs and expenses incurred in conduct of business authorizes 
deduction of only ordinary business expenses, not all expenses. Sabino 
v. · Director, Div. of Taxation, 296 NJ.Super. 269, 686 A.2d 1197 
(A.D.1996). 

Regulation could not exclude from partnership net income dividends 
and capital gains. Smith v. Director, Div. of Taxation, 108 N.J. 19, 527 
A.2d 843 (1987). . 

Partnership business expenses could be deducted from partnership 
income when determining taxpayers' distributive share; Smith v. Direc-
tor, Div. ofTaxation, 108 NJ. 19, 527 A.2d 843 (1987). 

An individual partner in a law firm that required capital for the 
running of the operation was permitted to deduct from gross income sub-
ject to tax interest on money borrowed to meet his required investment 
in the partnership. Dantzler v. Director, Division of Taxation, 18 NJ.Tax 
507 (1999). 

Regulation relating to deductibility of reimbursed expenses of in-
dividual partner for purposes· of cmnputing partner's distributive share of 
partnershjp income; void. Sabino v. Director, Div. of Taxation, 14 · 
N.J.Tax 501 (1995) •. 

Paragraph (c)4 held inconsistent with statute: in determining liability 
for partner's distributive share of partnership income, partnership ex-
penses incurred in connection with tax exempt income were deductible; 
expense incurred by securities partnership in the con.duct of its business 
may be deductible against all other forms of partnership income, in-
cluding dividends and capital gains, in determining partner's distributive 
shares of partnership income. Smith v. Director, Div. of Taxation, 7 
NJ.Tax 187 (Tax Ct.1984); affirmed per curiam8 NJ.Tax 319, affirmed 
108 N.J. 19,527 A2d 843 (App.Div.1986). 

Depletion expenses of partnership engaged, in oil and gas production 
are properly deductible by a partner subject to New Jersey gross income 
tax; since percentage depletion, to the extent it exceeds cost depletion, is 
not attributable to production of income for the purpose of New Jersey 
gross income tax, ,it is not deductible in computing New Jersey taxable 
income, Lee v. Director, Div. of Taxation, 6 NJ.Tax 385 (Tax Ct.1984). 

35-10.7 Supp. 1-16-07 
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18:35'-l.4 Clergymen; self-employed 

Duly ordained clergymen are considered to be self-em-
ployed individuals for the purposes of the New Jersey Gross 
Income Tax Act. Accordingly, salaries, fees, honorarituns, al-
lowances and other remuneration paid to clergymen for ser-
vic.es rendered are not subject to withholding. Therefore, 
income does not include the rental value of a residence .pro-
vided for a clergyman by his ·church or congregation. · 

R.1976 d.424, effective December 17,1976. 
See: 9 N.J.R. 52(b ). · · · . . • 
Recodifiedfrom N.J.A.C. 18:35-1.2 by R.1998 d.195, effective April20; 

. 1998. . . . 
See: 30 N.J.R. 612(a), 30 N.J.R. 1428(a). . 

Former N.J.A.C. 18:35-l.4, Inform\ltion furnished at source., repealed. 

18:35-1.5 S corporations and S corp~ration·shareholders 

(a) The following words and terms; when used in this 
section, shall have the following meanings: 

"Hybrid" means a Federal S corporation that has not made 
the New Jersey S corporation election, and the corporation 
conducts bus.iness both w1thin and outside of New Jersey. 

. . . 
"Pro rata share" means the portion of any items attributable 

to an S corporation shareholder dete'nnined in accordance 
with I.RC. sections 1377 and 1362. 

"S corporation" me.ans a corporation that meets the Federal 
definition under I.R.C. Section 1361, regardless of whether a 
New Jersey S corporation election was made; 

''S corporation income" means the · net of an S ·. cor-
poration's items of income, loss or dedU:ction, and determined 
without exclusion of items of income properly taxable or de-
duction of expenses or losses prohibited, for Gross Income 
Tax purposes. 

(b) Dete'nnining S corporation's income. S corporation in-
come is properly determined by netting together all items :Of 
income, gain, loss or expense reported on the S corporation's 
. Federal form· 1120S, Schedule K, and making modifi~;itions 
required under the Gross Income Tax Act for expenses and 
losses which were deducted for federal purposes, but are not· 
permitted to be deducted for State.purposes, Federally exempt 
income which is ·taxable. to New ·1ersey, Federally taxable 
income which' was included for Federal purposes, but is 
exempt for New Jersey pijfPoses, and expenses not deducted 
Federally, which are allowable for New Je:irsey. 

1. Additions are required for: 

i. Taxes based on: or measured by profits, income, 
business presence or business activity, which were paid 
or accrued to the United States, any state, including New 

. Jersey, a political subdivision of any state, or the District 
of Columbia. Such taxes inchide, but are not limited to, 

· corporate franchise or income taxes, unincorporated 
business taxes, net worth taxes, gross receipts taxes, 

. local and city income taxes, business occupancy taxes; · 

DEPT. OF TREASURY- AXATION 

ii. Income taxes paiq or accrued by the S cor-
poration on be 1alf of, or in.satisfaction ofth liability of, 
shareholders ojthe S corporation; 

~ii. ExpensT s incurred to earn or colle t income or 
gams that are exempt from New Jersey tax; • 

iv. · Losses ~ttributable ~o the dispositio · of obliga-
tions of the Feoeral government, any of its erritories or 
ins~~ntaliti9s, the State of New Jersey o its political 
subd1v1s10ns; and · · · · . · 

V. Intet~st I income Aerived fro!11 the ? _lig~t~~ns of 
states other than. New Jersey, therr mun1c ahties · and 

I •···· 
political subdivisions; 

. I 
2. Subtractions are required for: 

i. Gains a~ibut~ble to the dispositio of obliga-
tions of the Feteral government, any of its rritories or 
ins~.-~ntalit ... 1.·e, the State of New J.erseyor its polit.ical 
subd1v1S1orts; · . 

ii. Interest income derived from the o . ligations of 
the Federal gr· ernment, ·. any of its territ ries or in-
strum. ent~ities, .. the State of New Jersey or its poHtical 
subdivisions; · . .. · .· 

iii. Expense~ incurred to generate Feder ly exclud-
·able income which is taxableto New Jersey; d · 

iv. Expense~ which Federally flow to the share-
holder as. ite°tized deductions (for ex ple, I.R.C. 
section 179 exllense, charitable contrjbution ) . or which 
are limited for ~ederal tax,purposes (for ex ple, meals 

entertairun9nt) · llllless specifically restri ted or pro-
h1b1ted under th[ Gross Income Tax Act. 

. ( ~). shareholder~pro rata. share is determm.· e by the. fol.-
lowing. . . 

. .,, •. . 
1. A.New Jers y electing S corporation mus detenajne 

S. corporation inco e and provide each shareh Ider with a 
NJ K-1 reporting tp.e shareholµer's pro ratash e base~ on 
ownership percentage, the New Jersey allocatio factor, or 

· de~111ed ailocatio~ fact?r, and ,an other info ation re~ i:.~-:::~::: :,::~SJ:::: :: 
not made the New Jersey S corporation election must com-
pute the pro rata s are on a New Jersey Worksh et, Recon-
~iliation ·. S. chedul.·elK-1, Federal Form 1.120S using the. 
mformat1on from V e Federal Schedule K-1, F rm: 1120S; 
and in accordance ith (b) above. 

3. A Federal S orporation's income or loss s .allocated 
inside or outside i New Jersey bl:ised on the ercentages 
determined by S corporation in accor ance with 
N.J.S.A. 54A:5-10. 

4 .. A Federal S corporation that does not h ve a New 
Jersey filing requ· ement and does not file a ew Jersey 

Supp .. ls16-07 35,-10.8 
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Net pro rata share of S corporation income: $2,063 
Net gains or income from disposition of property: 

Gain on sale of S corporation assets allocated outside New Jersey 
Gain on sale of New Jersey C corporation stock 

$10,450 
< $5,400 

($7,813) Loss on sale of Federal S corporation stock $8,037 

Nonresident shareholder: 

For a nonresident shareholder there is no New Jersey source income from these transactions. If the nonresident has a New Jersey 
filing requirement due to other New Jersey activity this transaction would be included on the nonresident return in the following 
manner: 

Net pro rata share of S corporation income 
Gain from disposition of property 

New Rule, R.2007 d.14, effective January 16, 2007. 
See: 38 N.J.R. 3502(a), 39 N.J.R. 238(b). 
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Everywhere Jncome 
$2,063 
$8,037 

New Jersey Income 
$0 
$0 

SUBCHAPTER 2. EXCLUSIONS AND DEDUCTIONS 

18:35-2.1 Interest and gains from certain obligations; 
taxable status of State and Federal securities 

35-10.21 

(a) Gross income shall not include interest on obliga-
tions: 

Supp. 2-5-07 
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(b) Amounts received · by an employee on account of 
personal injury or sickness qualify for exclusion from taxable 
gross .income when· received · under the provisions of an 
employee accident or health insurance plan which satisfies 
the following requirements: 

1. The payments must be compensation for wage loss 
which results from absence due to injury or sickness of 
the employee; and 

2. The payments must have. a requisite certainty under 
an enforceable contractual obligation under the plan (see 
(e) below); and 

3. The payments must not relate to sick leave wage 
continuation, the taking of which is largely discretionary 
and the payments are made regardless of the reason for 
absence from work. 

(c) The exclusion from taxable gross income applies to 
payments to employees under a health or accident insurance 
plan regardless of whether insurance coverage is with a 
commercial insurance company to which premiums are paid 
by both employees and employer or solely by the ernployer; 
or whether insurance coverage is provided by an employer's 
self-insured plan for which no insurance premiums are paid 
by the employees. 

( d) The exclusion from taxable gross income applies to 
payments required to be made to employees under the State 
mandated temporary disability benefit plan pursuant to the 
New Jersey Temporary Disability Law (N.J.S.A. 43:21-25, et 
seq.). Payments which are excludable from taxable gross 
income include temporary disability benefit payments re-
quired to be made under the State Plan which is adminis-
tered by the Bureau of State Plan Disability Benefits under 
the New Jersey Disability Law. Exclusion from taxable 
gross income also includes payments required to be made to 
employees under a cornpany's private plan established pur-
suant to New JerseyJaw in lieu of the State Plandescribed 
in the preceding sentence and which has been approved by 
the Bureau of Private Plan Disability Benefits, Division of 
Unemployment Insurance and Disability Insurance. 

( e) Where payment to employees under the health or 
accident insurance plan is largely discretionary with the 
employer, such as during the initial period (for example, 
first seven days), the exclusion from taxable gross income 
does not apply. Such payments to the employee are subject 
to tax as wages and salaries. In order for a wage loss 
payment made under an accident or health insurance plan 
to be excludable from taxable gross income, the payment to 
the employee must· have a requisite certainty under an 
enforceable contractual obligation. 

(f) Effective June 1, 1982, withholding of the gross in-
come tax shall be required on all payments of wages and 
salaries made to an employee by an employer. The with-
holding of the tax is required even though such payments 
meet all the conditions for exclusion from taxable ~ross 

18:35,-2.3 

income as made through an accident or health insurance 
plan for personal injuries or sickness under this section. 
The only exceptions for the withholding of tax shall be for 
the following: 

1. Temporary disability benefit payments required to 
be made under the State Plan which is administered by 
the Bureau .of State Plan Disability Benefits under the 
New Jersey Disability Law; 

2. Temporary disability benefit payments required to 
be made to employees under a company's private plan 
established pursuant to New Jersey law in lieu of the 
State. Plan described in (f)l above and which has been 
approved by the Bureau of Private Plan Disability Bene-
fits, Division of Unemployment Insurance and Disability 
Insurance; and 

· 3. Payments made to ernployees. for personal injuries 
or sickness under a health or accident insurance policy by 
a commercial insurance company. 

(g) AH taxpayers will be required to file with their annual 
New Jersey Gross Income Tax Return a claim form fur-
nished by the director for the exclusion of any amounts 
received by them as an employee through an accident or 
health insurance plan for personal injuries or sickness which 
meet all the conditions for exclusion from taxable gross 
income under (f)l,2 and 3 above: · 

1. Examples: 

i. An employee of Company X is allowed 12 vaca-
tion days and 15 sick days for the year 1982. The 
employee uses 12 vacation days and 10 sick days in 
1982 for which he receives his regular wage payment, 
regardless . of the cause for his absence. The amounts 
received by the employee in 1982 for the 12 vacation 
days and 10 sick days are subject to tax as wage and 
salary incorne to the employee and the employer must 
also withhold gross income tax on such payments. 

ii Company Y has a· self-insured disability plan fcir 
its employees who are absent from work because of 
ac1=ident or sickness. The plan is fully funded by the 
employer company and the employees make no contri-
bution to the plan. Payment for the full amount of 
wages is made to disabled employees absent from work, 
on the eighth calendar day. Payment for the initial 
seven days to the covered employee is discretionary 
with the company employer under the plan. The 
amount received by the absent employee because of his 
disability is excludable from taxable · gross income as 
health or accident insurance after the initial seven days 
of absence but is subject to withholding tax. Any 
amount received by the employee as payment for the 
seven initial days is subject to tax as wage and salary 
income to the employee and is also subject to withhold-
ing tax; 

iii. Employee C receives a payment in 1982 from 
the New Jersey Disability Benefit Fund during an ab-

35-13 Supp. 7-21-03 
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sence from·work because of temporary disability result-
ing from illness. Both the employee and employer 
have contributed to the disability benefit fund. The 
total amount received by the employee from the New 
Jersey Disability Benefit Fund is excludable from tax-
able gross income as a payment for health or accident 
insurance and is not subject to withholding tax. 

iv. Employee D is absent from work in 1982 be-
cause of illness and receives from the X Insurance 
Company the full amount of his wages during the 
period of · his absence from work. The payment was 
made from a health or accident insurance policy to 
which. Qnly · the employer has contributed. The 
amounts received by the employee are excludable from 
taxable gross · income as health or accident insurance 
and are not subject to withholding tax. 

R.1982 d.164, effective June 7, 1982. 
See: 14 N.J.R. 271(a), 14 N.J.R. 581(a). . 
Recodifi~ from N.J.A.C. 18:35-1.15 and amended by R.1998 d.195, 

effective April 20, 1998. · 
See: 30 N.J.R. 612(a), 30 N.J.R. 1428(a). 

Fonner N.J.A.C. 18:35-2.3, Procedure for setoff, recodified as 
N.J.A.C. 18:35-10.3. . 

18:35-2;4 Election to exclude up to $500,000 of gain on 
sale of principal residence. 

(a) The rule concerning the election to exclude up to 
$250,000 ($500,000 on a joint return) of gain on the sale of 
a principal residence are as follows: .. 

. . . 
1. . General · rule: Capital gains exclusion; taxpayers 

selling their principal residence may exclude all or part of 
. any gain on the sale of a principal residence from gross 
income, regardless of age. Capital gain and the exclusion 
of all or part• of the ·gain· is computed in the sl,lme manner 
as for Federal income tax purposes. · 

2 ... ··Requirement: Regardless of their age, .the exclu• 
sion. can be claimed if, during the five-year period ending 
on t,he .date of the sale, taxpayers meet the following two 
tests: 

i. The taxpayer has owned the home for at least two 
years (ownership test); and · 

ii. . The taxpayer has lived in the home as a principal 
residence for at least two years (the use test). 

3. Joint return: ln the case of jointly owned property 
where a joint return .is filed, the taxpayers qualify for the 
exclusion if all of (a)3i through iii below apply. If only one 
spouse meets the requirements in (a)3i and ii below, the 
qualified spouse can exclude up to $250,000 of the gain 
when filing,a joint or separate return. 

i Either spouse owned the property for a total of• 
two years within the five-year period ending on the date 
of the sale; and 

DEPT. OF TREASURY. TAXATION 

· ii. Both pouses must have used th property as 
their principJl residence for two yel,lfS 'thin the five, 
year period ehding on the date of sale; an 

iii. Neithdr spouse sold and excluded the gain from 
the sale of aa)other home during the two years prior to 

. the date of sale and after May 6, 1997. . . 
· 4. Deceased spouse: In the case of n . unmarried 
individual. who~e spouse is deceased ~n t~b date of !he 
sale or exchange of property, the penod t e unmarried 
individual owned and used the property includes the 
period the dece~sed spouse owned and use , the property 
before the deceased spouse's death. I 

5; Amount bf exclusion: Any amount tliat is taxable 
on the gain trf m the sale of a principal I residence for 
~ederal incom9 tax purposes is taxable. fdr New Jersey 
mcome ~ax purposes. Any ~ount that IS fcludable for 
~ederal mcomeltax purposes 1s excludable fi r New Jersey 
mcome tax pur_ROses; . I . . . . . . 

6. The taxpayer must elect to exclude he gain real-
ized from· the sJle or exchange of a principa residence for 
Federal income!· tax purposes in. order to t ke the same 
exclusion for New Jersey income tax purpos s. · 

7 .. · .TaxpayeJ who meet the Federal qu ·tifications for 
. a reduced excltision due to a change in he th, place . of 
employment or~unforeseen circumstances ay also claim 
the same redu ed exclusion amount for N Jersey in-
come tax purpo es. ·. 

R. 1979 d.475, .effectJ December 5, 1979. · · 
See: 11 N.J.R. 594(a~, 12 N,J.R. 56(c). . . · . 
Amended by R.1987 d.476, effective November 16, 198 . 
See: i9 N.J.R. 1182(~). 19 NJ.R. 220J(c). · 
. 18-month changed ~o two-year. · · · . · 
Recodified from N.JJiq:. 18:35-l.13 by R.1998 d,]95 effective.April . 2?, l99~. . . . I · 
See. 30 N.J.R. 612(a), 30 N.J.R. 1428(a). 

~ormer N.J.A.C.118:35-2.4; Matching, recodifie as. N.J.A.C. 
18.35-1.0.4, . 
Amended by R.2003 d.285, effective July 21, 2003. 
See: 35 N.J.R 1384(~), 35 N.J.R. 3386(a) .. 

Rewrote the sectiori. ·· . . 

18:35-2;5 Pensiols and annuities 
. (a) An employ~e may defer the payment f tax on em-
plqyee and eniplo~er contributions to J.R.C. 4 l(k) deferred 
compensation plans. Contributions to any ther type of 
retirement ·plan irlc)uding, but .not ·limited io plans under 
I.RC. 40.3(b), I.R.CI. 457, lR.C. 414(h), SE. P, ederal Thrift 
Savings Funds or Individual Retirement A unts must be 
included in gross income. . . 

(b) Disability plnsions:. Pension amounts eceived as a . 
result of a permJnent and total disability a e excludable 
from gross incomel 

1. "Per~anJrt and tot~l" di~ability n_i~a s the i~ability . 
to engage 10 any substantial gamful activity by reason of· 
any medically determinable • physical or m ntal impair-
ment. 

Supp. 7-21-03 35.14 
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During December 1985 A files an amended Gross Income 
Tax Return containing New Jersey 2450 for 1983 claiming a 
credit for excess contributions withheld and claiming the 
alimony deduction that he had originally omitted from the 
1983 return. The claim is timely filed with respect to both the 
contributions withheld and the alimony deduction. 

Example 2: Same facts as above except A files an amended 
return on January 5, 1986. The claim for contributions with-
held is too late since it was filed after the expiration of the 
two year period for refund. The claim for refund based upon 
alimony deductions, however, is timely because the claim 
was filed within three years from the time the return was filed 
or two years from the time the tax was paid, whichever was 
later. 

( d) Claims for gross income credit for excess contributions 
made by an employee are subject to the provisions of 
N.J.S.A. 54A:9-8.1 and N.J.A.C. 18:35-10. 

New Rule, R.1983 d.586, effective December 19, 1983. 
See: 15 N.J.R. 1570(a), 15 N.J.R. 2175(c). 
Amended by R.1993 d.136, effective April 5, 1993. 
See: 25 N.J.R. 62(a), 25 N.J.R. 1518(b). 

Added new (a)liii; redesignated old (a)liii and iv to (a)liv and v; 
revised (b) and ( c ). 
Amended by R.1994 d.146, effective March 21, 1994. 
See: 26 N.J.R. 336(a), 26 N.J.R. 1372(a). 
Recodified from N.J.A.C. 18:35-1.17 and amended by R.1998 d.195, 

effective April 20, 1998. 
See: 30 N.J.R. 612(a), 30 N.J.R. 1428(a). 

In (d), changed N.J.A.C. reference. 

18:35-4.3 Earned Income Tax Credit 

(a) The following terms, as used in this section, shall have 
the following meanings: 

"Gross income" means gross income required to be re-
ported under the New Jersey Gross Income Tax Act, N.J.S.A. 
54A:1-1 et seq., other than income excludable from the gross 
income tax return, but before reduction by any applicable 
exemptions, deductions .and credits .received during the tax-
able year by the individual or married individuals filing a 
joint return; and, in the case of a part-year resident, gross in-
come means gross income a part-year resident would have re-
ported if the part-year resident had been a resident of New 
Jersey for the entire taxable year. 

"Federal earned income tax credit" means the credit against 
Federal income tax provided under section 32 of jhe Federal 
Internal Revenue Code, 26 U.S.C. § 32. · 

"New Jersey Earned Income Tax Credit" means the credit 
against gross income tax provided under N.J.S.A. 54A:4-6 to 
4-10. 

"Qualifying child" means qualifying child as meant under 
section 32 of the Federal Internal Revenue Code, 26 U.S.C. § 
32. 

< _ __/ "Resident" means resident as defined under the New Jersey 
Gross Income Tax Act, N.J.S.A. 54A:1-1 et seq. 

18:35-4.3 

(b) A resident individual who has gross income of$20,000 
or less for the taxable year and who files as a head of house-
hold or surviving spouse for Federal and gross income tax 
purposes is eligible for a New Jersey Earned Income Tax 
Credit. The New Jersey credit shall be calculated by multi-
plying the applicable percentage found in ( d) below times the 
Federal earned income tax credit claimed by and allowed to 
the resident under section 32 of the Federal Internal Revenue 
Code, 36 U.S.C. § 32. The resident claimant must also satisfy 
the requirements found in (e) below. 

( c) Married resident individuals who have combined gross 
income of $20,000 or less and who file a joint return for Fed-
eral and gross income tax purposes are eligible for a New Jer-
sey Earned Income Tax Credit. The New Jersey credit shall 
be calculated by multiplying the applicable percentage found 
in (d) below times the Federal earned income tax credit 
claimed by and allowed to the couple under section 32 of the 
Federal Internal Revenue Code, 26 U.S.C. § 32. The resident 
claimants must also satisfy the requirements found in ( e) 
below. 

(d) The New Jersey Earned Income Tax Credit is the fol-
lowing percentage of the Federal earned income tax credit: 

1. For the taxable year beginning on or after January 1, 
2000 (but before January 1, 2001 ), 10 percent of the Fed-
eral earned income tax credit allowed and claimed for the 
same taxable year; 

2. For the taxable year beginning on or after January 1, 
2001 (but before January 1, 2002), 15 percent of the Fed-
eral earned income tax credit allowed and claimed for the 
same taxable year; 

3. For the taxable year beginning on or after January 1, 
2002 (but before January 1, 2003), 17.5 percent of the Fed-
eral earned income tax credit allowed and claimed for the 
same taxable year; and 

4. For taxable years beginning on or after January 1, 
2003, 20 percent of the Federal earned income tax credit 
allowed and claimed for the same taxable year. 

( e) In addition to the requirements in (b) and ( c) above, to 
qualify for the New Jersey Earned Income Tax Credit: 

1. The individual or individuals claiming the New Jer-
sey Earned Income Tax Credit must claim and be allowed a 
Federal earned income tax credit, for the same taxable 
year, that is based on the individual or individuals having 
at least one "qualifying child"; 

2. The individual or individuals shall file a New Jersey 
Gross Income Tax return, complete the schedule for the 
earned income tax credit and provide such information, 
documentation and copies of Federal income tax forms as 
required by the Director of the Division of Taxation; and 

3. If the individual claiming the New Jersey Earned In-
come Tax Credit is married, except for an individual whose 

35-20.3 Supp. 7-2-07 
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tax filing status is "head of household" or "surviving 
spouse" for Federaland gross income tax purposes, the in-
dividual and the individual's spouse shall file a. joint return 
to claim the New Jersey Earned Income Tax Credit. 

· ( f) The · New Jersey. Earned Income Tax . Credit shall be 
deemed to be a credit towards or payment of gross income tax 
on the 15th day of the fourth month following the close of the 
taxable year for which a credit is claimed. Any claim for the 
credit must be filed by the date established under N.J.S.A. 
54A:9-8 (generally, three years from the filing of the return or 
two years from the date of payment of the tax, whichever. is 
later). 

. . . . 

· (g) ff a part-year resident of New Jersey Claims, and is 
qualified. for,. a New Jersey Earned Income Tax Credit, the 
part-year resident:s credit amount shall be pro-rated based on 
that proportion which the total number of months of the 
claimant's residency within the taxable year bears to 12 in 
that year. 

(h) Ifa claimant for the New Jersey Earned Income Tax 
Credit asks the Federal Internal Revenue Service to calculate 
the Federal earned income tax credit, the claim for the New 
Jersey Earned Income Tax Credit .shafl be incomplete until 
the Division of Taxation receives information from the Fed-
eraUnternal Revenue Service concerning the amount, if a.ny, 
of the Federal earned income tax credit. 

(i) The New Jersey Earned Income Tax Credit of an in-
dividual, or of married individuals filing jointly, shall be re~ 
duced by the amount of any New Jersey State tax deficiency 

· owed by the individual or individuals and by the amount of 
any indebtedness authorized for setoffunder N.J.S.A. 54A:9-

. ·8.1 or under any other pertinent State or Federallaw.·(For set-
off policies and procedures, see N.J.A_.C. 18:2-5.4 and 
NJ.AC. 18:35-10-) After allsuch reductions, any remaining 
New Jersey Earned Income Tax Credit amount shall be 
refunded to the individual or individuals as an overpayment 
of gross income tax, either separately or in combi)1ation with · · 

· any other overpayment of gross income tax .. 

G) If an individual or married couple Claimed a New 
Jersey Earned Income Tax Credit for a· taxable year for which 
the individual or couple's Federal earned income tax credit 
was changed or disallowed by the U.S. Internal Revenue 
Service or other competent authority, the individual or couple 
shall notify theDivision of Taxation, asrequired by N.J.S.A. • 
54A:8~7, within 90 days ofthe Tmal determination. 

(k) If an individual or married couple receives a New 
Jersey Earned Income Tax Credit amount for which the indi-

vidual or couple !is not qualified, _th~ ~ivisi~n ofT~ation 
shall recover the tmo~t _fr_om the md1v1dual or couple mthe 
same manner as the D1vis10n recovers erroneous refunds of 
gross income tax I under the provisions of theiGross Income .· 
Tax Act, N'.J.S.~. 54A:1-1 et seq. Also, th individual or 
couple will be subject to such other sanctions a d penalties as 
may apply iri the qircumstances. . · . 

· (l) The provisions of this section are illu trated by the 
following exampl~s: 

. J . 
Example 1: TetrY has New Jersey gross inco e of$19,500 

for the taxable ye1ar, which is wage income, ahd which does 
not include $1,odlo that she elected to defer ilnto a "section 
401 (k)" pension plan. She has· a "qualifyingi, hild" and she 
qu. alifi.es .for an~ ~l.ai.·ms .. ,on her .. ~edern~ in.c•o·····e tax r.e.t~rn, a 
Federal earned ttrcome tax credit that is base on havmg a 
qualifying child.1She is eligible for a New ersey Earned 
Income Tax Cred~t. The $1,000 deferral do~s not cause her 

in. com. e. ·.· .. to. ex.cee .. d lthe. $20 ... ,000 in. ·c.om. ·e···limit .. t.i o .. r qualifying.fo. r ..... the New Jersey credit, because qualified sect on 401(k) de-I . . . . . 
ferrals are excludable from New Jersey gross · come. (Please 
note, however, elbctive deferrals for other , es of pension 
plans are notexclddable from New Jersey grosJ income.) 

Example 2: saih has $10,000 in New Jerse~ gross income 

for. th .. e taxa.bl.e y.e.;ar·,. c. o.nsi·s·.t·m• .. ·~ .. ~fs·e···1.f-_e.·m.plof;· en.t ~Ii.c .. o .. m ·.·e· •.· and he does not have a "qualifymg chtld." H qualifies for 
· and claims a small Federal earned income tax c edit. He is not 
eligible for a Ne~ Jersey Earned Income Tax 0:redit, because 

his. F ed·.··era·l· .. ·.earn·. e. d income ta. x. ..c.r .. ed·1· t. i. s not bas.1
1.d on .having· a qualifying child; I · . . . . . .. 

New Rule, R.2002 d,t, effective January 7, 2002. · .· . 
See: 33 N.J.R. 2735(a), 33 N.J.R. 3280(a), 34 N.J.R. 298(a) . 

. 18:35-4.4 Film Lx credit ·. . . · ·. 
. . . . . . . . . I . . . . . . . . . . . . . 
(a) See N.J.A.~. 18:7-3Bfor rules that ap ly to the film 

production tax cre:dit and transfer program insftuted pursuant 
to P.L. 2005,.c. 345, §1. and 2. (N.J.S.A. 54 lOA-5.39 and 
54A:4'-12.) J ·.. . .•.... . . . . 

(b) The amount of credit allowed pursuant o this section 
shall be applied Jgainst the gross income tax after all other 
credits _and paymdpts; If the credit exceeds the amount of tax 
otherwise due, thaf amount of excess shall be a overpayment 
for the purposes ofN.J.S.A. 54A:9-7. . 

.· .··. .·· I ··. • . 
. New Ruie, R.2007 dJ03, effective July 2, 2007. 
See: 39 N.J.R. 848(a, 39 N.J.R,2540(b). 

· Supp. 7-2~07 35-20.4 
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SUBCHAPTER 5. NEW JERSEY SOURCE 
INCOME OF NONRESIDENTS 

18:35-5.1 Compensation received by nonresident 
professional athletes 

(a) The New Jersey source income of a nonresident 
individual who is a member of a professional athletic team 
includes that portion of such individual's total compensation 
for services rendered as a member of a professional athletic 
team during the taxable year which the number of duty days 
spent within New Jersey rendering services for the team in 
any manner during the taxable year bears to . the total 
number of duty days spent both within and without New 
Jersey during the taxable year, 

Next Page is 35-21 35-20.5 

18:35-5.1 

(b) For purposes of this section: 

1. "Professional athletic team" includes, but is not 
limited to, any professional baseball, basketball, football, 
soccer or hockey team. 

2. "Member of a professional athletic team" includes 
those employees who are active players, players on the 
disabled )ist and any other persons required to travel and 
who do travel with and perform services on behalf · of a 
professional athletic team on a regular basis. This in-
cludes, . but is not limited to, coaches, managers and 
trainers. 

3. "Duty days" means,. except as provided in (b)3iii 
and iv below, all days inclmiing the taxable year from the 
beginning of the professional athletic team's official pre-
season training period through the last game in which the 
team cornpetes or is scheduled to compete. 

Supp. 7-21-03 
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original due date of the return, the taxpayer has paid in, either 
through withholdings, estimated payments, or a payment 
made with the Application for Extension of Time to File, at 
least 80 percent of the tax liability computed on the New 
Jersey Gross Income Tax Return when filed, and: 

1. The taxpayer obtains a valid six-month extension for 
Federal income tax purposes and attaches a copy of the 
application for automatic Federal extension to the final 
New Jersey Gross Income Tax Return when filed; or 

2. If no Federal extension is requested, the taxpayer 
completes and submits Form NJ-630 by the original due 
date of the return. 

(c) A taxpayer shall file Form NJ-630, Application for Ex-
tension of Time to File New Jersey Gross Income Tax 
Return, only if: 

1. The taxpayer requires a six0month extension for 
New Jersey purposes, but did not obtain one for Federal 
purposes; or 

2. The taxpayer is required to remit payment to the 
Division of Taxation by the original due date of the return 
in order to meet the 80 percent requirement of (b) above. 

( d) Failure to satisfy either the 80 percent payment require-
ment of (b) above by the original due date of the return, or to 
file the gross income tax return by the extended due date, will 
result in the retroactive denial of the extension as of the 
original due date of the return. In those eases, the taxpayer 
will be subject to interest, late filing penalties and late pay-
ment penalties from the original due date of the return, as 
described in (e) and (f) below. 

( e) A taxpayer who has not satisfied the 80 percent pay-
ment requirement of (b) above, or who fails to file the gross 
income tax return by the extended due date, will be subject to 
the following late filing penalties (see N.J.S.A. 54:49-4): 

1. $100.00 per month or any fraction of a month that 
the return is delinquent; and 

2. Five percent per month or any fraction of a month 
that the return is delinquent, up to a maximum of 25 per-
cent of the balance of any tax due with the return. 

3. Both penalties set forth in (e)l and 2 above shall be 
imposed on the first day following the original due date of 
the return and on the same calendar day of each succeeding 
month thereafter. 

(f) The extension authorized by N.J.S.A. 54A:8-lb and 
this section is an extension of time to file a gross income tax 
return. It is not an extension of time to pay any tax that may 
be due. Consequently, a taxpayer who makes a payment of 
tax after the original due date of the return, with or without an 
extension of time to file, will be subject to the following late 
payment penalty and interest payments: 

18:35-6.2 

1. A five percent penalty for late payment of any tax 
balance (see N.J.S.A. 54:49-4); 

2. Interest on the unpaid tax .calculated at the following 
rates: 

i. For periods ending on and after July 1, 1993, at 
three percentage points above the prime rate. Interest is 
imposed for each month (or a fraction thereof) on the un-
paid balance of tax. At the end of each calendar year all 
tax, penalties, and interest remaining due will become 
part of the unpaid balance on which interest will be 
charged. 

(g) A partnership which, pursuant to N.J.S.A. 54A:8-6(b), 
is required to file Form NJ-1065 may obtain an automatic 
extension of time to file by attaching a copy of the Federal 
application of time to file Federal Form 1065 (Federal Form 
7004) to Form NJ-1065, when filed. If the partnership did not 
apply for a Federal extension of time to file Federal Form 
1065, the partnership must submit Federal Form 7004 to the 
New Jersey Division of Taxation on or before the due date of 
Form NJ-1065. 

Repeal and New Rule, R.1996 d.20, effective January 2, 1996. 
See: 27 N.J.R. 3136(a), 28 N.J.R. l 76(b). 

Repealed former section 1.18, "Extension of time to file New Jersey 
gross income tax return". 
Recodified from N.J.A.C. 18:35-1.18 by R.1998 d.195, effective April 

20, 1998. 
See: 30 N.J.R. 612(a), 30 N.J.R. 1428(a). 
Amended by R.2006 d.155, effective May 1, 2006. 
See·: 38 N.J.R. l IO(a), 38 N.J.R. 1859(b). 

Amended tbe extension of time to file from four to six months; 
deleted (c); recodified (d) through (h) as (c) through (g) and made appro-
priate internal reference changes in (d) and (e)3; in (c)l, removed 
"either" and "or additional two month"; in (f), deleted 2i and ii and 
recodified iii as i; in (g), substituted "Federal Form 7004" for "Federal 
Forms 8736 or 8800" and "7004" for "8736 or 8800". 

Law Review and Journal Commentaries 
Tax Law. Robert J. Alter, Jay A. Soled, 138 N.J.L.J. No. 1, S64 

(1994). 

Case Notes 
Penalties and interest; interest extension request denied due to failure 

to satisfy condition that 80% of income tax due be paid. Patel v. 
Director, Div. of Taxation, 13 N.J.Tax 509 (1993). 

1 18:35-6.2 Combat zone; extension of time to file and 
pay 

(a) Members of the Armed Forces of the United States and 
civilians providing support to the Armed Forces who are 
serving in a designated combat zone or were hospitalized out-
side the United States as a result of an injury received while 
serving in a combat zone are granted an extension of time for 
filing individual income tax returns and paying tax for the 
period of combat service or hospitalization, plus 180 days. 
This extension is also granted to such a taxpayer's spouse 
who files jointly. No penalty, interest or addition to tax will 
be assessed for late filing or late payment of the tax pursuant 
to this subsection (a). 

35-25 Supp. 1-2-07 
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(b) Taxpayers who file individual income tax returns and 
pay gross income tax late should attach a statement to the re-
turn which indicates their qualification for the tax relief 
granted pursuant to (a)above. The Director may request sup-
porting information. 

Emergency New Rule, RJ991 d.166, effective February 27, 1991 
(Expires April 28, 1991). · 

See: 23 N.J.R. 908(a). 
Adopted Concurrent Proposal, R.199 I d.273, effective June 3, 1991. 
See: 23 N.J.R. 908(a), 23 N.J.R. 1806(a). 
· Provisions of emergencynew rule R.1991 d;l 66 readopted without 
change. 
Recodified from N:J.A.C. 18:35-1.26 by R.1998 d.195, effective April 

20, 1998. 
See: 30 N.J.R. 612(a), 30 N.J.R. 1428(a) .. 

18:35~6.3 Signatures required on gross income'tax 
return 

(a) Each return shall carry a signature by the taxpayer 
certifying that all Statements contained therein are true, under 
the same penalties as for perjury committed. 

(b) A taxpayer or tax return preparer who electronically 
transmits an income .. tax return, or. other inform.atfo11 required 

· or permitted to be filed with the Division for purposes of the 
New Jersey Gross Income Tax Act, .via the NJ TeleFile or 
WebFile systems·.shall be presented·withthefollowing .. state-
ment: "New Jersey law requires that all incomti tax .returns be 
signed before they are submitted." This statement will be fol-
· 1owed with instructions prompting· the . taxpayer or tax retupr 
preparer as to the manner. in which the taxpayer or tax pre~ 
parer may satisfy this requirement via telephone or web-based 
medium. 

(c) A taxpayer who wishes to.transmit the return through 
electronic filing using the Federal/State e~file For Tax Profes-
sionals. must ·satisfy. the·• signature requirement in the manner 
prescribed by the Director. · · 

R.1982 d.258, effective August 16, 1982. 
. See: 14 N.J.R. 332(a), 14 N.J.R. 921(b). 
Repealed by R.1988 d.299, effective July 5, 1988. 
See: .20 N.J.R. 514(it), 20 N.J.R. 1571(a). 

This section was "Exclusion of interest income on . All-Silvers 
Certificates". 
New Rule, R.1997 d.406, effective October 6, 1997. 
See: 29. N.J.R. 2808(a), 29 N.J.R. 4339(a). . 
Recodified from N.J.A.C. 18:35-1.16 by R.1998 d.195, effective April 

20, 1998. 
See: 30 N.J.R. 612(a), 30 N.J.R. 1428(a). 
Amended by R.2000 d.246, effective June 19, 2000. 
See: 32 N.J.R. 1153(a), 32 N.J.R. 2258(c). 

Rewrote (c) through (f). 
Amended by R2005 d.444, effective D.ecember 19, 2005. 
See: .37 N.J:R. 429(a), 37 NJ.R. 5052(a). 

Rewrote the section. 

18:35-6.4 Electronic filing methods 

(a) A. taxpayer . or tax return preparer may transmit 
electronically any income tax return or other information re-
quired or permittedto be filed with the Divisionfor the pur-
poses of the Gross Income Tax Act. Electronic transmissions 

I . I 
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. may b.e made using applications provided by the I Division, in-
cludin~ !~e rnvision's telephoni_c a~plication, NJ1!eleFile, and 
the D1V1s10n's weH~based application, NJWeb11le, the Fed-

. erally"approved el~ctronic filing application knfwn as Fed-
eral/State e-file For Tax Professionals or through any other 
electronic method. in. ade a.·v. · ail able by th·. e Divis~! n or appro" 
ved by the Division!. I 

(b) Beginning ~ith the 2004 taxable year, ,ax preparers 
that prepared or fildd 200 or more individual gro~s income tax 
resident returns forlthe prior taxable year must use electronic 
methods for filing !individual gross income taxi resident re-
turns and may pay the tax on behalf of the taxp-Jyer in accor~ 
dance with instructions published by the Directbr for all. the 
returns prepared orlfiled by the preparer, subJeCf to such ex-
ceptions as the Direftor determines are reasonablf- · As a result 
of changes in technology, the Director shall determine which 
ekctroriic. methods · pf filing returns and paying tlx satisfy the 
requirements imposed in this section. 

(c). For·t·h·e 2. 0061t.axable year,p .. re.parer.s that. a.··ve prepare .. d 
or filed 100 or m0re individual gross income tax resident 
returns for the prioti.taxable year must use electr0nic methods 

for.· filing.. in·d.iv1.··d·u .... a. 1 gross .. income tax r··.esident· ]·return·.s·.· ·.and 
may pay the tax on !behalfof the taxpayer in accprdance with 
instruction~ publishf d by the Director for all th9 returns pre-

par. ed or file. d. by tli .. ···. 1 e p.··rep.arer,. s. ubj. ec·t. to .. such ixcep.·tio .. ns as 
the Director determines are reasonable .. As a res t of changes 
in technology, the birector shall determine whi h electronic 
methods of filing r6turns and paying tax satis the require~ · 
· ments · imposed in t1is section. 

(d) For the 2007 and later taxable years, p eparers that 
have prepared or mbd 50 or more individual gro s income tax 
resident· returns. for I a prior· taxable year must u e electronic 
methods for. filing. individual gross income . tax resident re-
turns and may pay ~he tax on behalf of the taxpa er in accor-
dance with instruct\oris publis. hed. by. the Direct~.r for all. the 
returns prepared Of filed by the preparer, subnect to such 
exceptions as the Ipirector determines are reascfoable. As a 
result of changes in' technology, the Director sh~ll determine 
which electronic niethods of filing returns and paying tax 
satisfy the requirembnts imposed in this section. ·1· · · 

( e) As used in· ~is section, "t~x preparer" merns any per-
son who prepares fpr compensation, or_who employs one or 
more persons to prepare for compensation, any eturn of tax 
or claim for refund] under Title 54 or Title 54 of the New 
Jersey Statutes. 1 · • 

I 
(f) If (b), ( c), l:\Ild/or (d) above are applicable to atax pre-

parer, andjf a taxp~yer chooses 11ot. to have his. r .herreturn 
electronically fileg. ~y his . or her· tax preparer,.. , oth the tax-
payer and the preBarer .must· complete an ·E-Flile Opt.··.Out 
Request Form (NJ4040•0). The tax preparer i~ required to 
keep thecompleted land signed E-File OptOut equestForm 
in his or her files and available for inspection bya repre-
sentative of the Nev\f Jersey Division of Taxation. 
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New Rule by R.2005 d.444, effective December 19, 2005. 
See: 37 N.J.R. 429(a), 37 N.J.R. 5052(a). 
Amended by R.2007 d.9, effective January 2, 2007. 
See: 38 N.J,R. 3760(a), 39N.J.R. 107(b). 

In (b), substituted "200 or more" for "more than 200"; iri (c), 
substituted "100 or more" for "more than 100"; and iii (d); substituted 
"50 or more" for ''.more than 50". . 

SUBCHAPTER 7. WITHHOLDING AND REPORTING 
OFTAX 

18:35-7.1 Employee defined 

(a) For the· purposes of N.JAC. 18:35~7.2, the term 
"employee" -means every individual perfoprting services if 

18:35-7.l. 

the relationship between him and the person for whom he per-
forrils such services is. the legal relationship of employer and 
employee. The term also includes officers .and employees, 
whether elected or appointed, of the United States, a state, 
territory, Puerto Rico, or any political subdivision thereof, or 
the Distrjct of Columbi,a, or any agency or instrumentality of 
any one or more of the foregoing. 

(b) When determining whether an indiviqual is in an 
employer-employee relationship, . relevant factors shall be · 

. considered, including the :following: 
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deducted can reasonably be expected to be $18,000 or more 
for a semiannual period, a seasonal employer shall file semi-
monthly employer returns with payment of the taxes withheld 
as provided under this section. If no tax was withheld during 
a particular month, a return is still required to be filed for 
such month with the reason for nonwithholding stated on the 
back, the date of the last payment of wages, and the date 
when the employer expects to resume paying taxes. 

Recodified from N.J.A.C. 18:35-1.10 and amended by R.1998 d.195, 
effective April 20, 1998. 

See: 30 N.J.R. 612(a), 30 N.J.R. 1428(a). 
In (h), changed N.J.A.C. reference. 

Amended by R.2006 d.327, effective September 18, 2006. 
See: 38 N.J.R. 2402(a), 38 N.J.R. 3919(a). 

Recodified (e) through (h) as (g) through (j); and added new (e) and 
(f). 

18:35-7.4 Sµmmer payment plan 

(a) Certain deferred payments, authorized under a so-
called "summer payment plan" under N.J.S.A. 18A:29-3, 
whereby an amount equal to ten percent of the employee's 
salary is withheld and paid to the participant in the plan at a 
later date are subject to tax under the New Jersey Gross 
Income Tax Law, P.L. 1976, c.47 (N.J.S.A. 54A:1-1 et seq.), 
at the time withheld and not at the time paid, provided that a 
similar treatment is given under the Internal Revenue Code 
and regulations thereunder for Federal income tax purposes. 

(b) Section 54A:8-3 of the New Jersey Gross Income Tax 
Act, P.L. 1976, c.47 (N.J.S.A. 54A:8-3), provides that a 
taxpayer's accounting method under this Act shall be the 
same as his accounting method for Federal income tax 
purposes. Therefore, if for Federal income tax purposes an 
employee who participates in such a deferral plan is deemed 
to have received the salary at the time that the salary was 
withheld and placed into a deferred salary escrow fund, such 
income will also be deemed to have been received and subject 
to tax for New Jersey gross income tax purposes at that time. 
Such salary would not then be subject to New Jersey gross 
income tax when the employee receives a payment from the 
deferred salary escrow fund. 

R.1976 d.415, effective December 16, 1976. 
See: 9 N.J.R. 52(a). 
Recodified from N.J.A.C. 18:35-1.1 by R.1998 d.195, effective April 20, 

1998. 
See: 30 N.J.R. 612(a), 30 N.J.R. 1428(a). 

18:35-7.5 Gambling winnings subject to withholding 

(a) Every payor of New Jersey gambling winnings which 
are subject to withholding, as defined in (d) below, shall 
deduct and withhold New Jersey gross income tax thereon in 
an amount equal to three percent of payments made to both 
New Jersey residents and nonresidents as defined in N.J.S.A. 
54A: 1-2(m) and (n). Such withholding shall be required in all 
instances wherein the payor of such winnings is required to 
withhold for Federal income tax purposes under subsection 
(q) of section 3402 of the Federal Internal Revenue Code of 
1986 (26 U.S.C. § 3402), as amended. 

18:35-7.5 

(b) The tax imposed under N.J.S.A. 54A:7-l(c) and this 
section shall not apply: 

1. With respect to the payment of winnings from the 
New Jersey Lottery; and 

2. With respect to a payment of winnings from a slot 
machine, or a keno or bingo game. 

(c) Any person receiving a payment of New Jersey gam-
bling winnings subject to withholding must furnish the payor 
a statement made under the penalties of perjury containing: 

1. The name, address, and taxpayer identification (so-
cial security) number of the winner accompanied by a 
declaration that no other person is entitled to any portion of 
such payment; or 

2. The name, address, and taxpayer identification (so-
cial security) number of the recipient and of every person 
entitled to any portion of such payment. 

3. The requirement set forth in ( c) 1 and 2 above may 
be satisfied by providing the payor with a copy of Federal 
Form W-2G or 5754, whichever is applicable. 

(d) New Jersey gambling winnings subject to withholding 
means any payment from: 

1. A wager placed in a sweepstakes, wagering pool or 
lottery, other than the New Jersey Lottery, but only if the, 
proceeds from the wager exceed $1,000; or 

2. Any other wagering transaction, including but not 
limited to, a wagering transaction in a parimutuel pool with 
respect to horse races, but only if the proceeds from the 
wager: 

1. Exceed $1,000; and 

ii. Are at least 300 times as large as the amount of 
the wager. 

3. If proceeds from a wager as set forth in ( d) 1 and 2 
above qualify as winnings subject to withholding, then the 
total proceeds from the wager, and not merely amounts in 
excess of$1,000, are subject to withholding. 

( e) Proceeds from a wager is the amount paid with respect 
to a wager, less the amount of the wager. Amounts paid with 
respect to identical wagers are treated as paid with respect to 
a single wager for purposes of calculating the amount of 
proceeds from a wager. 

1. In determining the amount paid with respect to a 
wager, proceeds which are not money shall be taken into 
account at the fair market value. 

2. Periodic payments, including instalhnent payments 
or payments which are to be made periodically for the life 
of a person, are aggregated for purposes of determining the 
proceeds from a wager. The aggregate amount of period 
payments to be made for a person's life shall be based on 
the person's life expectancy. For purposes of determining 
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the amount subject to withholding, the first periodic pay-
ment shall be reduced by the amount of the wager. 

(f) Payments to any person of winnings subject to with-
holding under this section shall be treated as if they are wages 
paid by an employer to an employee under the provisions of 
N.J.S.A. 54A:7-2 through N.J.S.A. 54A:7-7; provided, how-
ever, that such payments shall be considered gambling win-
nings for all other purposes under the Gross Income Tax Act 
(N.J.S.A. 54A:1-l et seq.). 

New Rule, R.1988 d.407, effective September 6, 1988. 
See: 19 N.J.R. 2255(a), 20 N.J.R. 2310(c). 
Recodified from N.J.A.C. 18:35-1.20 by R.1998 d.195, effective April 

20, 1998. 
See: 30 N.J.R. 612(a), 30 N.J.R. 1428(a). 

18:35-7.6 Filing of withholding returns by professional 
athletic teams 

Any "professional athletic team" (as defined by N.J.A.C. 
18:35-5.l(b)l) which pays compensation to a resident or 
nonresident individual for services rendered to the team 
within New Jersey shall be deemed to be an "employer" and 
shall be required to withhold New Jersey gross income tax 
return from that portion of the compensation attributable to 
"duty days" spent in New Jersey, as defined in N.J.A.C. 
18:35-5.l(b)3. 

Recodified from N.J.A.C. 18:35-1.22(c) and amended by R.1998 d.195, 
effective April 20, 1998. 

See: 30 N.J.R. 612(a), 30 N.J.R. 1428(a) . 
. Changed N.J.A.C. references. 

18:35-7.7 Commuter transportation benefits reporting 
by employer 

(a) Pursuant to N.J.S.A. 54A:7-2, an employer shall pro-
vide an employee with a written statement as prescribed by 
the Director in (g) below showing the cost of commuter 
transportation benefits paid by the employer to the employee. 

(b) Employer-provided commuter transportation benefits 
for using an alternate form of commuting (such as public 
transportation, carpools, etc.) are excluded from New Jersey 
gross income up to and including the limit per taxable year 
per employee. The limit per taxable year is as follows: 

1. $720.00 for the taxable years beginning on and after 
January 1, 1993 but before January 1, 1994; 

2. $735.00 for the taxable years beginning on and after 
January 1, 1994 but before January 1, 1995; 

3. $735.00 for the taxable years beginning on and after 
January 1, 1995 but before January 1, 1996; 

4. $755.00 for the taxable years beginning on and after 
January 1, 1996 but before January 1, 1997; 

5. $1,000 for the taxable years beginning on and after 
January 1, 1997 but before January 1, 1998; 

t DEPT. OF TREASURvJTAXATION 

6. $1,105 fo the taxable years beginninJ on and after 
January 1, 1998 but before January 1, 1999; 

7. $1,120 fo} the taxable years beginnin on and after 
I 

Jan.uary 1, 1999 but before January 1, 2000; 

8. $1,145 fo} the taxable years beginnin on and after 
I 

January 1, 2000 but before January 1, 2001; 

9. $1,175 fo} the taxable years beginnin on and after 
I 

January 1, 2001 but before January 1, 2002; 

10. $1,200 foJ the taxable years beginning on and after 
January 1, 2002;land 

11. In the cas~ of any taxable year begi ing in a cal-
endar year after f002, the Director shall adjus the limit for 
inflation in parallel with the adjustment purs ant to para-

f~:!al6~:Je~:1s~~~: o~f)1~!:,C~~o~-~~~- :~;, ~~d::! 
I 

the taxable year Fmit pursuant to this paragra: h is equal to 
12 times the adjusted Federal monthly limi pursuant to 
subparagraph (A) of paragraph (2) of subs ction (f) of 
section 132 ofth~ Federal Internal Revenue C de of 1986. 

( c) The income ~ax exclusion shall not apply to any com-
muter transportatiob benefit unless such benefit is provided in 
addition to and nof in lieu of any compensati n otherwise 
payable to the employee. 

(d) State and locll government employers ma offer quali-

~:~!;i~;::!\~:st~n!;o~:::t~~~ :: t~~:/~:;~o;~ 
ees shall choose tb have the benefit deducte from their 
salary, receive anY[ combination of benefits o continue to 
receive the amoun~ as salary. The amount of y reduction 
will continue to be !treated as regular compensat on including 
the calculation of pension contributions and t1f amount of 
any retirement allorance, but, to the extent pe1111itted under 
the Federal Internal Revenue Code as extended under the 
Federal Transportat~.,·on Equity Act for the 21st qentury (Title 
IX of Pub.L. 105-]78), will not be included hi the compu-
tation of Federal ta~es withheld from the employee's salary. 

(e) Qualified parking, as provided under IRC \section 132, 
at or near the emplo~er' s business premises or a lpcation from 
which the employe1F commutes to work by mass transit or 
hired commuter vehicle is excludible for New !Jersey gross 
income tax purposds. Commuter transportation penefits also 
includes the cost of parking by employees at Rark-and-ride 
lots. Any parking oh or near the employer's residence is not 
qualified parking. i I 

1. Acceptance of the cash value of qualifie~ parking on 
the part of one I employee of an employer I in place of 
qualified parking fringe benefits provided o the other 
employees of the I employer in addition to and , ot in lieu of 
compensation, shall not cause the qualified p king fringe 

I . 
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to become a taxable benefit for employees who did not 
accept the cash value. 

(f) Notice of the adjusted limit shall be published in the 
New Jersey Register. 

18:35-7.7 

(g) The written statement required to be provided by the 
employer to the employee as set forth in (a) above may be set 
forth on a W-2 form or other written information statement 
showing the amount of such benefits. 

New Rule, R.1995 d.19, effective January 3, 1995. 
See: 26 N.J.R. 4173(a), 27 N.J.R. 143(a). 
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SUBCHAPTER 11. FILING FEE PAYMENTS BY 
PARTNERSHIPS 

Authority 
P.L. 2002, c.40, § 25, N.J.S.A. 54:I0A-27, 54A:9-17(a) and 54:50-1. 

Source and Effective Date 
R.2003 d.370, effective August 22, 2003. 

See: 35 N.J.R. 1573(a), .35 N.J.R. 4310(a). 

Subchapter Expiration Date 

Subchapter ll, Filing Fee Payments by Partnership, expires on June 
20, 2008. 

Subchapter Historical Note 
Subchapter 11, Filing Fee Payments by Partnerships, was adopted as 

Special Adopted and Concurrent Proposed New Rules by R.2003 d.135, 
effective February 17, 2003 (to expire August 26, 2003). See: 35 
N.J.R. l573(a). 

The concurrent proposal of Subchapter JI, Filing Fee Payments by 
Partnerships, was adopted by R.2003 d.370, effective August 22, 2003. 
See: Source and Effective Date. See, also, section ;mnotations. 

18:35-11.1 Definitions 
For the purposes of this subchapter only, the following 

terms shall have the following meanings: 

"Common trust fund" means a fund maintained by a 
bank, which fund is subject to Internal Revenue Code 
Section 584 and which is free from New Jersey taxation 
pursuant to N.J.S.A. 17:9A--44. 

"Income" means income, Joss, gain, or expense. 

"Partner" means, and includes without necessarily being 
limited thereto, each entity that receives a K-1 or NJ-Kl 
from a partnership. 

"Partnership" means any entity classified as a partnership 
for Federal income tax purposes. The term includes, but is 
not limited to, a general partnership, a limited liability 
partnership, a limited partnership, a family limited partner-
ship, and a limited liability company. The term includes 
partnerships whose members receive nontaxable income 
pursuant to N.J.S.A. 54A:5-8(c), commonly referred to as 
hedge funds and qualified investment partnerships as des 
fined in N.J.S.A. 54:10A--4(r). However, the term does not 
include investment clubs or common trust funds. 

"Investment club" means an entity that is classified as a 
partnership for Federal income tax purposes and, all of 
whose owners are individuals. All of the entity's assets must 
be securities, cash, or cash equivalents, and its assets must 
be valued on a consistent basis at the lower of cost or fair 
market value. In calculating assets for a privilege. period, a 
quarterly average must be used, and the total value must be 
less than $60,000. See also NJ.AC. 18:35-1.3. To iUustrate, 
an investment club is formed when a group of friends, 

18:35-11.3 

neighbors, business associates, or others pool their money to 
invest in stock or other securities. The club may or may not 
have a written agreement, a charter, or bylaws. 

Usually the group operates informally, with members 
pledging to pay a regular amount into the club, monthly, 
Some clubs have a committee that gathers information on 
securities, selects the most promising securities, and recom-
mends that the club invest in them. Other clubs rotate these 
responsibilities among all their members. Most clubs require 
all members to vote for or against all investments, sales, 
trades, and other transactions. 

18:35-11.2 Apportionment of the partnership fee 
(a) For privilege periods beginning on or after January 1, 

2002 each partnership, regardless of any Internal Revenue 
Code 76l(a) election, having income derived from New 
Jersey sources that has more than two owners shall make a 
payment of a filing fee of $150.00 for each owner of an 
interest in the entity, provided that the payment shall not 
exceed $250,000. 

(b) If a partnership includes nonresident partners, some 
of whom have physical nexus with New Jersey and some of 
whom do not, then an apportionment methodology for the 
partnership filing fee may be used, provided that the part-
nership has an office outside New Jersey. 

(c) The total apportioned partnership fee is equal to the 
sum of: 

1. The number of resident partners multiplied by 
$150.00; plus 

2. The number of nonresident partners with physical 
nexus to New Jersey multiplied by $150.00; plus 

3. The number ofnonresident partners without physi-
cal nexus to New Jersey multiplied by $150.00 and the 
resulting product multiplied by the corporate allocation 
factor of the partnership. 

i. The corporate allocation factor includes property, 
payroll and double weighted receipts fractions. 

ii. For purposes of this section only, if one or both 
of the fractions are missing in the allocation factor, or if 
a partnership is unable to allocate because it lacks an 
office outside the State, the partnership may allocate its 
nonresident partners without nexus using the receipts 
fraction only. 

Amended by R.2003 d.370, effective September 15, 2003. 
See: 35 N.J.R. 1573(a), 35 N.J.R. 4310(a). 

Added (c)3ii. . 

18:35~11.3 Annual return; payment of tax or fee due; 
extensions of time to tile tentative return; 
estimated payment 

(a) A partnership having a resident New Jersey owner of 
an interest in the entity or having any income derived from 
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New Jersey sources is required to file a partnership return 
Form NJ-1065 on or before the 15th day of the fourth 
month after the end of the tax year. See N.J .A.C. 18:35"'."1.3. 

(b) Any partnership having a liability for a filing fee 
payment pursuant to NJ.S.A. 54A:8~ or having tax due 
pursuant to N.J.S.A. 54:lOA-15.U must file Form 
PART-100, "Partnership Return Voucher," and Form 
NJ-1065. The applicable payment must accompany Form 
. PART-100. Form PART-100 must be postmarked on or 
before the original due date for the return. 

(c) A partnership. seeking an extension of time to file 
NJ-1065 may file a copy of its application .for a Federal 
extension with its New Jersey return. The box at the top of 
Form NJ-1065 labeled "Application for Federal Extension 

· is· attached" shall be checked. If a Federal extension has not 
been obtained, a request for a State extension may be made 
by filing Federal Form 8736 or 8800 with· the Division of 
Revenue on or before the due date of the State return. In 
addition, Form Part 200 T, "Partnership Tentative Return 
and Application for Extension of Time to File," must be 
postmarked on or before the original. due date of the return. 
An extension of time to file Form NJ--1065 does not extend 
the time to pay the filing fee or tax due. It also does not 
extend the time· for filing the . tax return or returns· of the 
partners. 

18:35-11.4 IitstaUment payment 
(a) Each entity required to make a payment of the part-

nership filing fee shall, on or before the 15th day of the 
fourth month of its fiscal year, m.ake an installment payment 
of its filing fee for the succeeding return period. The 

· · amount of the installment payment is 50 percent of the 
amount required to· be paid · for the current fiscal year. 

(b) In the year a partnership dissolves a 50 percent 
repayment of the filing fee liability for the succeeding year is 
not required. 

1. For example, if a partnership havirig a taxable year 
beginning on or after January 1, 2002 dissolves during the 
calendar year 2002, the 50 percent prepayment of the 
$150.00 per partner filing fee for the 2003 year is not 
required, provided the partnership properly marks its 

· 2002 Form NJ-1065 signifying it is a final return. 

18:35-11.S Penalty and interest 

For purposes of tax administration, tax and filing fees are 
payments subject to the provisions of the·State Uniform Tax 
Procedure Law, N.J.S.A. 54:48-1 et seq. Unless such provi-
sions are superceded by · specific sections of the Gross 
Income Tax Act such as N.J.S.A. 54A:9-5 and 54A:9-6, 
collection of the tax and filing fee shall be enforced pursu-
ant to the terms of that Act, including, without limitation 
thereto, penalty and interest and cost of collection provi-
sions. · · 

DEPT; OF TREASURY. TAXATION 

18:35 .... 11.6 ·Part ership.examplt!s of the imp ition of the 
filing fee · 

I 
.. (a) The following are examples of the app ication of the 

filing fee to a varibty of situations. 

Example 1: A \limited partnership operat s a profitable 
shopping center i~ Middlesex County, New J sey. It has 20 
partners. All reside in New Jer.·sey. The .pajtn rship is liable 
!or a partnership lfiling fee of $3,000 (20 x $1 0.00) plus an 
mstallment paym1rnt of 50 percent of the ent year's fee 
($1,500) for the succeeding year. 

Example. 2: A· bonnecticut partnership wit an office in 
New Haven sells \small tables. Ten partners ~eside in N·. ew 
Jersey and ten fesi_de in Connecticut. Th New Jersey 
customers of the busmes!i purchase $200,000 orth of tables. 
per year. Four donnecticut partners remain outside New 
Jersey, but six Cbnnecticut resident partne · work in the 
partnership's Nej Jersey office. 

·since the part ership. includes nonresident partners, the 
ap.portionme.nt m[1 thodology for the partner ·p . filing fee 
may be used. The partnership's allocation fac r is assumed 
fu~M . . · . . 

The fee is calcu ated as follows: 

The number of ~ew Jersey resident partne is multiplied 
by $150.00. 

10 X $150.00 :::i $1,500 
The .number of nonresident partners with hysical nexus 

with New Jersey ultiplied by $150.00 .. 

· . 16 X $150.00 = $900.00 
The number . o~ nonresident partners wit out physical 

nexus to New JeJey is multiplied by $150.00 nd the result 
is multiplied by th~ allocation factor. · 

. . 4 X $150.00 = $600.00 
f600.00 X 0.4 = $240.00 

The total fee foli 2002 is: 

$1,500 $900.00 + $240.00 = $2, 0 
The prepaymen for 2003 is 

$2,640 x 50 percent = $1,320 
·. Example 3: A liinited partnership, East; L.P. is organized 

and has an office in New Jersey. It has 10 · ited partners 
and_ two_ g.e~e~al ~

1

artners. ~ne of the limited.· ~artners. is a 
Califorma linuted partnership, West, L.P., ha mg 15 part-
ners all of whom are based in an office in s Angeles. 
Certain property ~elonging to West, L.P., is s red at East, 
L.P.'s office in Ndw Jersey. The Los. Angeles limited part-
nership received.al $1:000,000 distribution i~ 2 2 from the 
New Jersey partne hip. West, L.P.'s apport10 , ent formula 
is 10 percent or 0.1. · · · 
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First, in 2002 the New Jersey partnership pays a fee of (12 
x $150.00) $1,800 for 2002 . since all its partners had a 
presence in New Jersey plus a prepayment of $900;00 (50 
percent x $1,800) for 2003. · 

Second, since the California partnership derives income 
from New Jersey, it is also responsible for the partnership 
fee. Its fee is calculated as follows: 

0 Resident partners = $0 

0 Non.resident partners with physical nexus = $0 

15 Non•resident partners without physical nexus to New 
Jersey 

18:35-11.6 

15 X $150.00 = $2,250 

$2,250 x 0.1 = $225.00 which is the fee for the 
California partnership. 

Example 4: ·./\ family limited partnership is organized so 
that two general partners receive . K-ls and two limited 
partners that receive no income from. the partnership do not 
receive K:...ls. 

The partnership fee is 4 x $150.00. There are four owners 
of· the partnership and the partnership directory discloses 
. them · as such. The fact that two . partners . do not receive · 
K-ls is not material, and they are still.counted toward the 

· fee. total since they are also . owners of the partnership. 

"Supp: 9.15.03 


