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STATE OF NEW JERSEY 
Department of Law and Public Safety 

DIVISION Olt, ALCOHOLIC BEVERAGE CONTROL 
1100 Raymond Blvd0 Newark, N111J" 07102 · 

May 29, 1969 

1. STATE REGULATIONS - REGULATION NOe 30, RULE 4 Al.SNDED -
TEHPORARY CHANGE IN HINH1UM CONSUl--lER RESALE PRICES 
AUTHORIZED UPON FINDING OF ENERGENCY. TAX INCREASE -
NOTICE TO·RETAIL LICENSEES - EMERGENCY INCREASE IH 
CUHRENTLY EFFECTIVE MINIMUM CONSUMER RESAI.E PRICESe 

TO ALL RETAIL LICENSEES: 

P.L. 1969, Che 52 2 amending R.S. 54:43-1 (the Alcoholic 
Beverage Tax Law) increasing the tax on liquors from $le80 to $2030 
a gallon, is effective June i,·1969a Such "liquors" include all 
alcoholic beverages other than malt alcoholic beverages, wines, 
sparkling wines and vermouth. " 

Wholesalers have been authorized to amend their price filings 
in the second quarter-annual Wholesale Price List which became 
effective April 1, 1969, to increase their currently effective 
wholesale prices on liquors effective June 1, 1969 and to change 
their amended prices ("post-offs 11 ) for the month of June to reflect 
the tax increase and their mark-up, if any, thereon, by filing new 
prices at this office on or before Hay 27, 1969 and May 23, 1969, 
respectivelye They are required to give ·written notice to their 
retailers of such increa~ed prices on or before June 4, 19690 The 
new prices will become effective June 1, 1969 notwithstanding the 
fact retailers receive notice thereof subsequent to s~ch date, and 
will remain in effect until the end of June. On July· 1, -1969, the 
third quarter-annual Wholesale Price, List will take effect in the 
usual manner. 

Additionally, filers of minimum consumer resale prices have 
been afforded the opportunity to adjust their prices to become 
effective July 1, 1969 to reflect the tax increase. These new p~ices 
will be included in the third-quarter Minimum Consumer Resale Price 
List, effective July 1, 1969~· 

However, in the interim, to prevent circumvention of the 
purposes of State Regulation No. 30 (Minimum Consumer Resale Prices 
of Alcoholic Beverages), which is designed to maintain .a stable and 
orderli price market, Rule 4 of State Regulation No. 30 is being 
amended to provide for an emergency increase of minimum consun!~r. 
resale prices prior to·the publication of the next quarterly lnnimum 
Consumer Resale Price List effective July 1, 1969, to include any 
increased cost of liquors to retailers by reason of tne ,tax increase 
and mark-up thereon effective June 1, 1969. 
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., Accordi:t;gly, pursuant to authority of Ros. 33: 1-39, Rule 4 
of otate Regulation No~ 30 is hereby amended, effective immediately_ 
to read as follows (new matter underscored)~ 

Rule 4e The Director may, upon adequate cause 
·appearing therefor~ suspend or defer the fore'going 
provisions as to. the time of filing ninimum consumer 
resale price listings, time of publication of minimum 
Consumer Resale· Price Lists, and time of mailing to · 
retailers, :to permit changes in minimum consumer resale 
prices to take effect upon such shorter or longer notice 
as he may prescribe" Any Minimum Consumer Resale Price 
List and any minimum consumer resale price of a.private 
label brand.or exclusive brand then currently effective 
may be ··continued in effect after the scheduled publication. 
'date of the next succeeding Minimum Consumer Resale Price 
List or, in the case of private label brands and exclusive 
brands2 after the scheduled effective date of the next 
succeeding minimum consumer resale price filing for such 
brands~ and an.Y_J?rice2 in such Price List or of such 
private l~el brand or excl_:µ.sive brand -may be changed, 
.tem12orariJ..Y:~ by annmmcement of the Dir'·ector upon his 
finding that an emergency existsQ 

I find that an emergency situation exists by reason of the 
tax increase@ Consequently, effective June 5~ 1969 the date by whi·ch 
all retail licensees should receive written nottce of any increase 
in.wholesale costs of liquors due to the tax increase, and UI1til 
midnight June 30, 1969 .all currently effectiv·e minimum consumer ~ · 
·resale· prices filed with the Division for pr_ivate labe.l ~r exclusive 
brands of liquors and all currently effective prices 6f ·liq·uors in 
the second quarterly Minim.run Consumer Resale Price Lis·t .are hereby 
increased by the amount of the above increase of wholesaler-to- . 
retailer prices filed with this Division plus 33 1/3% of such incr,ease 
for distilled spirits and mixtures .thereof and 45~:; for cordials and _ 
liqueurs., No licensee .during such period may sell _or offer to sell at 
retail any alcoholic beverage at less than such increased price or 
advertise upon the licensed premises or elsewhere a price fo~ any 
alcoholic beverage o·t,her .than such increased price" Such act'ivity 
shall be deemed in violation of Rules 5 and 6 of State Regulation 
No. 30 and.cause for suspension or revocation of license. 

Joseph M~ Ke·egan 
Director 

Promulgated: May 23, 1969 
Effective: May 23, 1969 
Filed with the Secretary of State (NsJ.) May 23, 1969'. 
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2•. TAX INCREASE - NOTICE RE MINIMUM C.ONSUNER RESALE PRICE FILINGS • 
. STATE REGULATION NOo 30 - THIRD .QUARTER PRICE FILINGS REOPENED. 

TO ALL FILERS" QF:.MINIMUM CON.SUMER. R$~ALE 'PRICES FOR-. LIQUCRS: 

The New Jersey tax on liquors (as defined by the 
New Jersey Alcoholic Beverage ~ Law) has .. ·be-en increased· 
from $1.80 to $2.30 per gallon, effective ·Jun~ 1,· 196<], by _ 
P. L. 1969, ch. 72.. ttLiquors" is s_o· de:fine.d· as to include_ 
all alcoholic beverages other .:t.b5m malt alcoholic beverages; 
wines,. sparkling wines and vermouth8 .· ·>. ·_ - .· . 

In order .to afford filers of minimum consumer resale 
prices the.opportunity to adjust their filed-prices to rerlect 
the tax increase' minimum consumer resale price filings for 
the third quarter;;;.annual period to become effee.tive July 1, 
1969 are hereby reopened to permit the filing of new minimlim 
resale prices on all liauors •. - Pursuant to ·Rule 4 of State 
Regulation :No. 30,. ·and for. good· cause sho.wn,_::~;.'J;he::time for_ . _ 
-f~ling: suoh, .. pr~Qes has· .'b.ee~. ~xtended .«.rroni: M.~y_:--:20:·, .. ·196.9 to. May · · -

· •

27

' 

19

.

6

9.· ~he· n~w pr~ee ~;~~n~s)nust b~ .fn .ihi~·" office on or 
.:_ before· May 27, 1969. :-: . . '· " . . -. . · · ._ 

- - • ~ . . - ·. . • • . • \ - -· - ' . \. •.• : . -~- .... ' . l. .. . •. ' - • , - ' .q:.. .. - • :; ' -

. ,. ·.. • . ··.\· - '. !"· '. 

. . -

. ·-. ·,, . :--_ .·: ·. 

JOSEPH M •. KEEGAN 
. DIREC.TOR . 

Dated: May 21, 1969 
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TAX INCREASE - NOTICE RE WHOLESALE PRICE FILINGS. STATE 
REGULATION NO$ 34 - AMENDHENT OF CURRENTLY EFFECTIVE 
WHOLESALE PRICE FILINGS AND "POST-OFFS" AND REOPENING OF 
THIRD QUARTER PRICE FILINGS • 

. TO ALL FILERS OF WHOLESALE TO RETAIL PRICES ON LIQUORS·~ 

PciLo 1969, Ch1a 52, amending ReS. 54:1i-3-l (the Alcoholic 
Beverage Tax Law), increasing the tax on liquors. from $1.80 to , 
$2e30 a gallon, is effective June 1, 1969·. Such "liquors" include 
all alc~holic beverages other than malt alcoholic beverages, wines, 
sparkling wines and vermouth~ 

In order to establish a uniform procedure in the 
application of the increased· state tax to wholesale prices to 
permit the amendment of filed prices of liquors to reflect the 
increased tax and mark-up thereon, if any, it is·hereby ruled, 
pursuant to Rule 7 of' State Regulation No. 34, that,. all whole"'!" 
salers subject to the provisions of State Regulation No·. 34 may:, 

lo On or before May 23, 1969 fil~ with the 
Division a schedule of changes, if an;y, in amended 
prices (ttpost-offsn) of liquors heretofore filed for 
the month of June'. 

2. On or before May 27, 1969, file with the 
Division a schedule if any, of changes of prices of 
liquors in the current quarter-annual Wholesale Price 
List which became effective April 1, 1969, said·changes 
to become effective June 1, 1969 for the month of Jun.e'. 

3. On or before May 27, 1969 file with the Division 
a complete schedule of prices of iiquor~· as an amendment 
to the price filings already-made by wholesalers for 
publication in the third quarter-annual Wholesale Price 
List to become e~fective July 1, 1969. · . . 

All such price filings shall be available for inspection 
and amendment, as provided in Rules 5 and 9(b) of State Regulation 
No. 34, at the Division offices tmtil 4:00 p.m. of (1) May 26, 1969 
with respect to any 11post-offs 11 ,filings and (2) May 28, 1969 with 
respect to the other filings·. . . . :_.· · 

.. 

In addition to the required price filing with the Division, 
wholesalers are required to notify.all of their retailers of any 
increased regular and "post--offs" prices to become effective June ·1, 
1969. Such notice shall be given in the same manner as notice of 
npost-offsn pursuant to Rules 8 and 9 of State Regulation No. 34 and 
affidavits of mailing thereof shall be filed ~ith t~e Division on or 
before June 4, 1969. The new prices will become effective June 1 
if filed with the Division on or before May 23, 1969 or May 27, 1~69, 
as the case may be, notwithstanding the ·fact retailers receive notice 
thereof subsequent to June 1, 1969. 

Dated: May 21,.1969 

JOSEPH M. KEEGAN 
DIRECTOR 
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· 4.~ . ·APPELLATE DECISIONS - THE PENNINGTON CLUB .Ve PASSAIC 9 

THE PENNINGTON CLUB 
(a corporation) 

Appellant, 

·Ve 

MUNICIPAL BOARD OF.ALCOHOLIC 
BEVERAGE CONTROL OF THE CITY 
OF .PASSAIC, 

Respondent 

) 

')_ 

). 

) 

) 

) 

--------~-~------------------------~-

·ON APPEAL. 
CONCLUSIONS. 
AND ORDER . 

Martin Klughaupt, Esq,, Attorney for Appellant'· 
Charles E. · M~ll.er.,. Esq.,- by Milton J. Pashman 2 Esq., Attorney_· 

. . · . _for Re·s.pond.ent . 

BY THE DIRECT·OR:° -

The Hearer has filed the following report herein:. . . _,. 

Hearer 1 s Report· 

This appeal is addressed to the action of the Municipal 
· ··Board of Alcoholic Beverage Control 'of the .City of Passaic _ 

{hereinafter ·Board) w~ich by resolution adopted November .. 18,. -
1968, purported. to· cancel the plenary retail constunptio~ license. 

. issued by the Director of the Division of· Aicoholic Beverage · 
· Control t.o appellan.t for the period ending S-une 30, 1969, ·for 
·-premises 181 Penningt.on Avenue, Passaic o · · 

In' its adoptive resolution respondent, after· setting 
forth certain allegations from which it reasoned that the 
Director had no authority to issue the said license, concluded.· 
as follows: · 

· · - "NOW THEREFORE, by virtue of the provisions of · . · 
· Sec · 33: 1-35 JsiC] this commission to preserve the·. . 
· integrity of--=the Statute has found that the license . 
"issued .to. the Pennington Club was erroneous ·by reason 
that said license was issued in contravention of the 

.statute and the Rules and Regulations of the State , 
Dirac.tor· pertaining to the ·provisions concerned·, and j is 
therefore a nullity. · 
· "It is therefore.on this 18th day of.November, 1968 

on motion.duly ma~e and seconded 
.. 11 IIBSOLVED AND ORDERED that. Plenary Retail License . 

. No.,- 1060 now held by the Pennington .Club be retrieved for 
·. the purpose of cancellation of said license; . and _we order 
.the City Attorney on our behalf to instruct the Chief of · 
~Polide ·to retrieve this license, or in the alternatiye to 

. effect. such other legal procedures as will retrieve the .· · 
said l:Lcense from the Pennington Club, and restrain the 
said- Pennington. Club_ fro~ the use . of the said invalid . -· 
license. 11 · · · 
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The.p~tition of appeal alleges that appellant is a 
club organized on a non-profit basis under' and in conformity with 
the local zoning ordinance; that on January 23, 1968 it applied 
for a transfer of a plenary retail consumption license to it; 
that, because a ·member of the Passaic City~Council (which was 
then the.license issuing authority) was an· officer of appellant, 
the application was made to the State Dire~tor; that, since th~ 
transfer application was still pending, appellant's applicati"on 
for renewal for the 1968-69 licensing year.was similarly made by 
appellant. to the Director; that no timely objection~ by the City 
Council or Board were filed tq the said applications; and the 
Director granted the transfer and the· renewal and issued the said 
licenseo · · 

The petition further alleges that on October 11, 1968 
respondent charged appellant in disciplinary proceedings with 
nusur.pation" of respondent 1 s authority by the State Director and 
that, after a special appearance 'by appellant, it adopted th~ 
above resolution declaring the action. of the Director a null::Lty 
and ordering cancellation of the said lic~nseo Appellant 
maintains that respondent's action was erroneous because (a) 
RoSo 33~1-31 expressly reserves to the Director alone the power 
to revoke a license issued by him, (b) the statute does not· reside 
the power or· author.i:ty in respnndent to review the actions of 
the Director, which may be reviewed only in proceedings in the 
Appellate Division, (c) ·the action again,$·t ·appellant was pre­
judicial and taken without adequate opp'O'rtunity·for appellant to 
be heardi and (d) it was contrary to the best·interests of the 
mutlicipa ityw .. 

The Board's answer generally denies the substantive 
allegations of the 'petition and asserts that ·the purported· 
cancellation was made "in accordance with ·the law·provided in 
such cases"" In separate defenses the.Board states that no 
member of the local fssuing authority wa·s ja member of appellant 
at the time of the issuance of the ·said license; that no 
certified resolution ~~s filed with the State Director as required 
by Rule 7 of State Regulation No. 4; that 'notice of objections to 
grant of the said renewal ·was given to the; State Director, and 
that the issuance of the said license was ·11a usurpation of the 
Munici'pal Authorityn in contravention of R.S. i33:1-35 (sicL, 

The hearing on appeal was d~ !1Q.Y.Q., pursuant to ·Rule 6 
·or State Regulation No. 15. 

The central and disposi·tive. iss~e. :i_n. my· opinion is whether 
the Board 9 as the local issuing .authority, has the statutory 
authority to review or collaterally· attack the action of the 
Director in the issuance of the said plenary retail consumption 
license. RGS. 33:1-31. · 

The attorney for the Board argued.that~ municipal 
issuing authority has exclD:siye juri'sdiction in the issuance of 
such licenses and has jurisdiction to investigate all licenses 
granted; that the power to grant the license by the Director 
cannot supersede the authority by an e·stablished issuing authority 
in the ·t!ommuni ty. Ile adv·a·c·ated that ·1r 1t..errt)b33·ous ·or illegal 
action ·Ts taken .. by the -State ~p.irector, the munic_ipali ty J1as . .a ··-· 
right to hear the matter as a duly, legally constituted authority 
in the community; to consider whether the action taken by the 
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State Director.was based.upon misinformation, misrepresentation 
or upon false· information." .. And, .if it· finds that the grant of 
the ,license had not compli'ed with all of the rules and regulations, 
the ·municipal authority has the right to question the authority. 
of the Director "to assume jurisdiction in this mattero We feel 
that·the· granting of .this license by the State Director was null 
and vpid, and .it was _nugatoryn and the Director· had no right tm 
grant the said application~ . · . 

· :tie argued further that ReSe 33:1-·23, ·which. deals with 
the issuance of. ceTtain. licenses by the Director, refers only to 
Class· A, Class B, Class D and Class E licenses and says.nothing 
about Class q licensese Therefore' the Director has.no authority 
with respect to such licenses. He points to R.S. 33~1-20 which 
refers·t-o the issuance of a license by the Director where a 
member ·or the issuing authority is· also a member of the applicant·. 
R.S. 33:1-2Q states: · 

. · "No license shall be issu~d under this chapter by 
~-.any .issuing autpority to any member thereof or to ·any 
corporation, organization or association in which any 
member thereof is" interested directly or· indirectly;.· 
but in any· such case application for.such license may 
be .made ~y such member, corporation,_ organization or· 
·association directly to the commissioner @irecto!J . 
·who is hereby authorized.to issue such license, subject 
to rules.and regulations; upon the same terms and 
conditions and.for the· same fee as other licenses of 
the same class are issueci or are i.ssuable by the said 

.·governing·board OJ'.' body.~.--~n :.·. _·.· ·,··. · ,·" , · 

'Ile reasbned ·that," since 'no nien1be~, 'of the· is~ttirig authority· was a 
member of the applicant, ·the D_irector l)ad no authority to. issue 
such license·, that such license was··in,fact.:issue<f. as the result 

.. of n;iistake or error~ . Accor~ingly 1 . in ~is opinion the Board had 
. the r~ght to ·cancel the subJ ect 11cense·o 

Appellant 1 s attorney argued; on the other hand, that 
no such authority to review the action of the Director resides 
in the local issuing authority. He pointed to R.S. 33:1-31 
which states: · 

11An.y license, whether.issued by the director or 
any other issuing authorityj may be suspended or 
revoked by the director, or the other issuing 
authority may suspend· or. revoke· any license issued. 
by it o G Q e 11 (Underscoring ·added) 

.Theref9re,, he,maintained that, since the said license was not 
issued by it, the Board neithe:r: ha~ the a~th9ri~y to review ~he_ 
action of the Director nor to institute disciplinary proceedings 
against appellant based upon· the asserted impropriety of the 
Director's action in issuing the license rather than any 
purported or alleged statutory non-compliance, regulatory 

· impropriety or violation committed by the appellants · 

In ord.er to clarify the i~sue a _brief review of the 
-facts as reflected in the rec,0rd wou_ld:· be heli;fuL~ Appellant1 
operati~g under a "club licens·e, made application on January 2j, . 
1968 -!or a . transfer of a plenary retail consumption license ·to , 
it for· its present pre·misese "The stated reason for a trans_fer 

. : was 1 that .the members of appellant found it fi'nancially burdensome 
to pay for the drinks ·of their guests,, which they were required to 
do under a club license. At that time the City of Passaic did 

; not. have a. separate 1icen.se issuing authority and the City! Council 
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was the issuing authori.ty for the granting df :all l'iquor 
licenses. Since the Mayor 9f Passaic was a :·member of appellant 
clubi appellant applied directly to the Director of the Division 
of A coholic Beverage Control for transfer of the said license 
to it from Bernard l1t1 Kimmel (statutory receiver of Butler, Inc.) 
and from ·premise.s 150 Third Street to 181 Pennington Avenue, Passaic, 
pursuant to ReS• 33:1-20. '.Appellant then requested the City 
Council to adopt a resolution pursuant to Stat.e Regulation No'. 4e 
Al.though a resolution was prepared, it appears that the resolution 
was never actually.adopted. 

On April 5,, .19.68 the present local >issuing authority 
was organized by action of the City Councilo Since the· ·transfer 
application :vtas still pending at that time:, the Director granted 
the transfer and ·renewed the license ·for the :current lic·-ensing 
peri.od~ No objections were filed to ·the said issuance by -the 
City Council or the Board. The club Ticense fnr the 'present 
licensing period was appro.ved by the-Board but was ·never actually 
issued or ~delivered to .appellaniie 

On July 9. 1968 the Board wro'.te to the -Director 
questioning his action in granting the Ticense-~ After some . 
correspondence, the mirector, by ·1e,tt'er "dated -August 30, 1968., · 
informed the Board that ·u.A municipal issu'ing authority has no 
authority. or jurisdiction :to move against a Stat·e-issued licens·e 11 

and that "The Director was and is convince;a, under all of the 
circumstances here present., of the .proprthflty of his action. 11 

Thereafter, on September 9:, 1968 ,_ the Board passed a 
resolution, without notice to ap·pe.llant., reques.t'ing the acting 
chief o.f police ·to pick up the license certificate held by 
appellant* The chief of police refused to do ·so -after re.ceiving 
an opinion from the City Attorney by letter dated S~ptember 11:, 
1968, as follows: · 

"The proper procedure to sus.pend or ·rev:oke :a license 
for any cause is :on pr·oper no-ti"ce ·to the ·llicense·e for 
an opportunity to a hearing ·thereon which .~is -.prov-ided for 
in NeJ9SoA• 33:1-330 . 

nrt is therefore., my c.onsidere·d o,pinl.on that you 
shoulQ. disregard the request, ,pend"ing further ·advice 
from the Excise Board · in this ma tter.o 11 

. 

Thereafter, the -C.i ty .Attorney,, . by dir.ect·ion of the Board, 
prepared a notice of' charg-es which was served on appellant 
alleging that this license "issued to you .by the Dir~ector of ·the 
Division of Alcoholic Beverage C.ontrol:,. was. contrary to law and 
a usurpation of ·the municipal authority" in contravention of the 
State st.atuteo At the hearing thereon, held on October 1, 1968, 
appellant entered a special appearance and objected to the 
jurisdiction· of ·the Board ·for the .reas-on ·tha·t Rlt So 33 :1-31 did 
not vest the Board with any authority with respec·t to the· 
issuance of said licens.e by the Director. .The 'Board_, by resolution 
dated November 18,. 1968 as aforesaid, ·ord.ered tha':t the said 
license 11 be retrieved f.or the purpos·e of cancellatione n 

My evaluation and considerat-ion· :of the totality of the 
record 'P~e:rsuade me ·that it ·was '.Statutor.ily impe.rmis;sibl'e .for the 
B.oard to "~c:ollate,rally ,rev.iew th+·ough_ ·,disc:ij)i-i~ar,y -.proc.e.eding.s 
against appellant the acti.on of the Direc·tor ~n ·tne trans·rer and_ 
renewal of the said licens.e. It is conced-ed that,. at the time of 
the application for transfer, the then issuing .author.ity (City 
Council) was disqualified from acting upon 'the application because 
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the Mayor was a member of the applicant club-. No objections were 
·filed to .the issuance by the City Colmcil, nor were timely 
objections filed by the Board at the time of its issuance. 

The Director is given wide latitude in the administration 
of the Alcoholic Beverage Lawo He not only has the authority · 
to issue licenses (original as to some, appellate as to others), 
but he is burdened with. the duty of administering and enforcing 
the statute and of taking all "act·s, procedures and methods ' 
designed to insure the fair, impartial, str·ingent and comprehensive· 
administration". of, the statute·, and nThe enumeration of the above .. 
specific duties shall not be construed to limit· or restrict in 
~~ way.'tfle· general authority gi~en by th~s·chapter ~o.the 
_fl>irecto:t.] • 11 

· R.S" 33:1-23. He is also given authority to make 
· both general and· special rules ancl regulat.ions for the proper 
regulation and control of the manufacture, sale and distribution 
of alcoholic beverage~ generally, and with Sp$cific reference to 
many enumerated subjects, inter alia-ntmfair competition." 
R.So 33:1-3911 He is directed to "supervise the manufacture, 
.distribution and sale of.alcoholic beverages in·such a manner 
as to promote temperance and eliminate the racketeer and 
bootlegger.u R.S. 33:1-3. He is authorized, after the hearing 
on an appe'al, ''to ma~e all findings,· rulings; decisions and 

·orders· as. may be right and proper and consonant with the spirit 
. of this chapter." R.S. 33:1-38. Finally, we.have the legislative 

·mandate that "This chapter is intended to be remedial of abuses 
inherent in liquor traffic-- and shall be ·liberally construed.n 
R.S. 33:1-73. · Cf. Hudson Bergen County Retail· Liquor Stores Assn~ 
v. Hoboken, 135N.J.L. 502; Brush v. Hock, 137 N.J.L. 257 ·ere"'.'" 
printed in Bulletin 808, !"tern 7). · · • 

· Nowhere in Title 33 or in the rules and regulations of 
this Division is a local issuing authority given the authority · 
to review the action .of the Director. Such·review would be 
inconsonant with the fundamental pri:P.ciples relating to subordinate 
administrative bodies. It would be in effect like the tail , 
wagging the dog. R.Se 33:1-31 specifically limits the authority 
of the other issuing authority to suspend or revoke any license 
issued by it for certain enumerated causes listed therein. That 
authority may not be broadened to permit the revocation or 
suspension or cancellation of a license issued by the Director. 
It is urmecessary, for the purposes of tbis appeal, to make a 
det·ermination with respect to the authority of the Directo:r to 
issue the said license under the statutory imperative, or such 
authority as resides in the Director under the broad administrative 
powers vested in him by the Alcoholic Beverage Law., It is, in 
my judgment, however abundantly clear·that the only proper 
method available to.ihe Board to test the alleg~d usurpation of 

"municipal authority by the State Director is by timely· proceedings 
in lieu.of prerogative writ instituted by the Board in the 
Appellate Division of the Superior Courte ·Only such tribunal 
has the a:uthority to review the .actions of the Director~ · 

· .. · . Accordingly I conclude that the Board did not have the 
s~atutory authority to collaterally attack the Director 1 s action, 
and its actions with respect thereto .were erroneous and nu·gatory$ 

II 
·' 

. rn:view of my finding that the Board did not have the 
statutory authority to review or set aside the Director's action, 
it follows that the collateral attack on the Director's action 
herein through disciplinary proceedings instituted by it to cancel 
the license issued by the Director is similarly invalid. It is 
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. significant.to note that the disciplinary proceedings were based 
not upon the action or impropriety of the licensee itself but 
upon theaccion of the Director. How then could the licensee 
be held accountable for such action? It is abundantly clear 
that the Board's resolution· of September 9, whereby it requested 
the chief of police to pick up appellantYs 'license certificate 
without granting a hearing to appellant, was improper and it .was 
so advised by its o-vm attorney. Cf. l'·fazza v. Cavicchia, 28 
N.Jo Super. 280, reve on other grounds, 1°57*N.J. 498. 

The hearing on October 21 which purported to charge 
appellant with a violation or· the Law and regulations because 
of the action of the Director, is similarly fatally defe.ctive:~ 

It is therefore recommended that theacti'ori of the 
Board in purporting to cancel the license issued by the Director 
herein be and the same is hereby reversed, and that the license 
issued by the Director sha.11 remain 1n full force and effecta 

·conclusions and Order 

No exceptions to the HearerYs report ;were filed 
pursuant to Rule 14 of State Regulation No. i5·. 

I haye ca~efully considered the entire record herein, 
including the transcript of the testimony:, the exhibits and the 
Hearer's report. I concur in the findings and conclusions of 
the Hearer and adopt them as my conclusions here.in. 

Accordingly, it is, on this 31st day of March, 1969, 

ORDERED that the action of the respondent purporting 
to cancel the -license of appellant be and the same is hereby 
reversed and the charges herein be and the same are hereby 

· dismissed. 

JOSEPH ·M. KEEGAN 
DIHECTOR 

,. 0 SEIZURE - FORFEITURE PROCEEDINGS - UNLAWFUL SALES OF ALCOHOLIC 
BEVERAGES IN SPEAKEASY - MONEY DEPOSITED UPON STIPULATION . 
ORDERED RETURNED TO INNOCENT OWNER OF EQUIP~fENT e 

In the Matter of the· Seizure on 
August 3, 1968 of a quantity of 
alcoholic beverages, various 
fixtures, furnishings, equipment 
and foodstuffs in an unlicensed 
grocery store located at 159 Perry 
Street in the City of Paterson, 
County of Passaic and State of New Jersey 
~--~-~--~------------~-------------~--~----~ 

) 

) 

) 

) 

Case No. 12.,078 

ON HEARING 
CONCLUSIONS 
AND ORDER 

J~A.Jo Vendj_ng Corpor_ation, by Joseph Fiorito 7 claimant, Pro Se. 
Harry Do Gross, Esq., appearing for the Division of .Alc.oholic 

Beverage Control. 

BY THE DIRECTOR: 

This matter. comes before me pursuant- to ·the provislon os 
Title 33:., 1Chapter li Revised Statutes of New .Jerse.y and furtl1er., . -
pursuant to a stipu ation dated December 21+, 1968 s .. igiied by J 0 A0 J. · 
Vending Corporation to determine whether a pool table, pinball· 
machine and juke box, described in an inventory hereinafter 
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· .. ref erred .to·, attached hereto,_ make . part hereof and marked Schedule 
"A", s·eized on August 3, 196CS in an unlicensed grocery store · 
located at 159 Perry Street, Paterson, N.J. c.onstitute unla:wfu1·· 
property ~d should,,be forfeited; .and, further.;. to determine · 
whether ~he sunr\of' ~~350. 00 ·deposited by the J .A.J. Vending 
Corporation with the Director, under protest, repr.esenting the· 
C:Ppraised .. reta~l val1:1e of tl~e aforeme·nti?ned pr·operty, as se~ forth 
in the said stipulation, should be forfeited or returned to it. 

The_ seizure was made gy ABC agents because· of unlawful 
sales of. ·alcoholic; b~verages at a speakeasy conducted at the 
said premises. 

. .. }· 

. 'lflhe!} the matter came ·on for-:·hear.:ing pursuant to R~S~ 
33: 1-66, J. A~ ile. Vending Corporation ·appeared and sought the return 
of the sum of ·$350.00~, representing the retaii value of the said 
personal propertye It· should be not?d that the balance of.personal 
prop·erty seized herein was returned to Enrique Reyes Riverc}, the 
owner of the premises, upon his depos:Lt with this Division: .. of the 
sum· of $250.oo, 1.ll1der protest by stipulation filed with tne 
Director. Since such stipulation (which does, not cover the seized 
alcoholic beverages and $1+5-.-80 in cash) has not been signed· by 
Rivera up to_ the ·date.of this hearing, the hearing herein ~as · 
limited solely to the claim of the ·aforementioned claimant:•· 

. .. - . ' _· ; . : 

. Reports of ABC·. ·agents and ·other docunients in ·the file, 
admitted into evidence __ with the consent of the ·claimant therein,· 
disclose' the fo'llowing:, Two ABC agents.visited the premises in .. 
questi_on· on -August 3, 1968 at about 8:00 PaM. while another ABC . 
ageJ!t remained ata.poirit of observationon the outside of~t;he 
preciise$. · 

Agent M o·bserved ·abqut six ··males i:h the rear room 
. playing pool and d.rinking beer.- and other ·alcoholic beverages .. 
He ordered a bottle of beer which was served to him by Rivera and 
paid him thirty-five cents with a· "marked" f.ive-dollar bill for 
which he received change. He also observed Rivera serve alcoholic 
beverages to patrons ·and place the money received from these 
patrons in the cash register. At about 8:55 p.m. Agent·D,: · 
accompanied by·two-local.police officers; entered the premises, 
identified themselves and pl~ced Rivera under arrest.· Rivera 
admitted ·selling alcoholic beverages and commingling the m~rked 
_five-dollar· bill received from the agent, with the other money 
in. the cash register e : 

On August 7, 1968 a sample of a bottle of beer purcpased 
by Agent M was analyzed' by the Division. chemist who reports that 
it is an alcoholic beverage,· f-i.t for beverage purposes, .with an 

·.alcoholic content, by volume, of 4.1+2%.. ~ 
. . ;r . 

The .records of thi.s;Iildivision do not disclose a license 
9r permit· having been issue~dl ii@ Rivera or for : t]J.e se premises 
authorizing the sale of. alc'Oi1ro'lic beverages e Since Rivera, did 
not have any license authorizing him to sell alcoholic beverages, 
the alcoholic beverages·are illicit and constitute unlawful pro-. 
perty subject to forfei~ure. Such alcoholic·beverages aref 
illicit.because they were intended for sale without a licerisee 

The personal ·property as set ·forth in Schedule "A'i herein 
constitutes rmla-vrful property because. it was. used in connection '\vi th 
the unla-vlful sale of alcoholic beverages and is supj ect to ·· · - ~, 
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forfeiture., · R.S. 33:1-2; R11S.., 33:1-66; SeJzur_iL-9 .. §..§ .. Q .... .lfo. lJ.,1.1-:n, 
·Bulletin 16l1-4, Item 3. 

Joseph Fiorito, Vice-President of the J.A.J. Vending 
Corporation, testifying in support of its claim for the return 
of the monies deposited on stipulat~on filed with the Directo~, _ 
gave the follm'Ting account: The pool table, pinball machine" 
and juke box were installed at these premises about a year ago;· 
Rivera became the· m·mer of these premises upon purchasing the 
same about thl ... ee months ago. l·n.1en Rivera took over the operation 
of these premis?s 2;this claimant requested a thorough investigation 
of both Rivera and the premises by the local detective bureau of 
the Police Departments His credit was also checked by·a local 
credit agency. 

It was upon reliance of these investigations that the 
claimant continued his business dealings with Rivera·.. This 
witness also produced evidence -of owne.rship of the. said equipment·e 

· Michael Sussko, employed by said claimant as a collector, 
made two visits during the three months that Rivera was in 
business; for the purpose of making collections from the said 
equipment. He did not see any alcoholic beverages being sold or 
dispensed, nor did he observe any evidence of alcoholic beverages 
on the premisese From the evidence presented, I conclude that 
the claimant.acted in good faith and did mot know, or have any 
reason to believe that alcoholic beverag_e:s vrere being sold in 
these premises, or that Rivera was engaged in unlawful liquor 
activitym 

The cla-im of J .AeJ o Vending Corpora ti.on will therefore be 
recognized and the money deposited under the aforesaid stipulation 
will be ordered returned to this claimante Seizure Case No@ 
10,416, Bullet~n 1384, Item 4; R.So 33:1-66(f)o 

Accordingly, it is, on this 25th day of March, 1969 

DETERMINED and ORDERED that the claim. of J ~-A.-J •. Vending 
Corporation for the return of the sum of $350.00 deposited_with 
the Direc·tor rmder the aforementioned stipulation, be and the 
same is hereby recongized and the said sum of $350.00 shall be 
returned t9 the said claimanto 

SCHEDULE 11 An 

1 - pool table 
i.~ pinball machine 
1 - juke box 

JOSEPH Mo KEEGAN 
DIRECTOR 



1~UMBER OF MUNICIPAL LICENSES ISSUED AND .AMUUNT OF FEES PAID FUR THK· PERIOD JULI 1, 1966 to MARCH 31, 1969 AS REPURTED TO THE DIVISION 0¥ 
ALCOHOLIC BEVERAGE CUNTROL BY THE.LOCAL ISSUING· AUTHORITIE$ PURSUANT TO R.S. 3.3tl-19 (INCLuDING 57 ISSUED BY THE DIRECTUR . .PURSUAN:r TU RoSe 
33~1-20) ' 

CL A:S·S.i F·I.C AT I UN OF ·1. IC.ENS ES 

County 

.t'Ll!;NARY 
Retail 
Consumption . 
No. · Fees 

Issued .l'aid 

. .P~ARY 
Retail 
Distribution 

.No. Fees 
Issued Paid 

Club. 
No. Fe.es 

Issued Paid 

Limited 
Retail 
Distribution 
No. Fees 
Issued Paid· 

Seasonal . 
Retail · Licenses · ·Number 
Consumption Licen- Surren~ Licenses 
Noo · : Fees ses · .. dered in 
Issued Paid Exp. Revoked .i!:ffect 

Atlantic 
Bergen 
Burlington 
Camden 
Cape May 
Cumberland 
Essex 
Gloucester 

484 .. I 208,000oOO 74 $ 
Sil 352,210.00 ."JOl 

2s,255.oo 
96,495.00 
16,515.00. 
.39,863.00 

30 $ 2:,,620.00 ' ' 588 

-A-Hudson 
Mercer 
Middlesex 
Monmouth 
Morris 
-Ocean 
Passaic 
Salem 
Somerset 
Sussex 
Union 

,Warren 
~unterdon 
..... ... . 
; 
~ Tc;>tals 
~ 

198 93,999.00 ' 43 
. 453 . 243,149.92 86 
142 78,400.00 13 

82 t.4,100.00 15 
1218 783,830.00 338 
110 41,140.00 15 

1402 633,895.00 '297 
399 286,226.00 . 51 . 
635 322,615.00 88 
552 294,593.00 127 . 
361 154,707.91 105 
175 113,321.66 52 
801 346,409.00 169 

52 21,130.00' 8 
190 89,870.00 42 
165 47,7~o.oo· · 20 
547 J2l,406.oo 144 
146 45,060.00 22 

80 33,688.00 16 

9003 4,561,470.49 2026 

4,700.00 
4,450.00 

22.3j9;0;00 
3,945.00 

121,900.00 
27,154.00 
30,680.00 
45,950.00 
45,470.00 
23,63.2.00 
54,540.00 
·l,640.00 

13,855.00 
4,350.00 

75,218.00 
5,740.00 

10,50~.oo 

877,909.00 

165· 
·56 
81 
18 
32 
93 
25 
79 
64. 

138 
65 
72 
49 
51 
20 
41 
13 
91 
32. 
17 

; . 

,During period December 31, 1968 to March 31, 1969: · .. 

15,032.20 
7,378.40 
8,187.00 
2,250.00 
4,350.00 

12,750.00 
2,294.00 
9,176.22 
9,467 .57. 

ll,265.47· 
7,116.25 
7,257-50 
5,·500.00 
6,000.00 
1,775.00 
4,850.00 

740.00 
9,786.72 
J,500.00 
2,090.00 

13.3,386 • .33 

44 .. ·2,106.i50 
1 . 50.,00 

24 

58 

4 
10 
1.3 

6 

l 
25 

1,200.00 

2,450 .. 00 

·200.00 
492.00 
650.oOO 

300.00· 

50.00 
· l,250e_OO 

5 • 1,398.75 

1 

18 
5 

l 

1 

450.,00 

1,500000 

ll,003g,S4 
1,5604100 

225e00 

22;.oo· 

186 8' 7 48. 50 ~ .3 .3 16,3624)59 

2 

'.l 

11 

·1326 
298 
621 
173 
129 

167.3 
150 

1830' 
514 
865 
772 
556 
296 

1025 
80 

273 
200 
806 
201 

·" ll.3 

-12 New •cu, 4110• issued under hards~p 5 11011 Surrendered 
~9 New ncBu . 3 uca p~eviously operat~ under appeal granted 
·2 acu Revoked 4 ucn previously operating under appeal vacated Joseph M. Keegan, 

Director 
Total licenses Revoked or Surrendered since 7/i/68 10 ** l acs• expired, 1 still in effedt 

Total 
Fees 
Paid 

238,875.aO 
461,242.4 
117 ,91+2 ·" 
29le649.9 
85,350.C 
52,900.C 

1,022,330 .. C 
47,379eC 

767,421.~ 
322,847-~ 
364, 760.~ 
359,15;.c 
209,645.1 
ia,453.( 
407 ,249.c 

24, 545.c 
. +08,575.C 

53 ,085 .( 
41.3,660.~ 

54,525.c 
·46,286.( 

5,597,877 e( 

.April 16, 19 
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70 SEIZURE - FORFEITURE PROCEEDINGS ~ UNLAWFUL TRANSPORTATION 
AND SALE OF ALCOHOLIC BEVERAGES .,. SUM DEPOSITED ON ST'IPULATION 
RETURNED TO OWNER WHOSE GOOD FAITH IS ESTABLISKED - ALCOHOLIC 
BEVERAGES ORDERED FORFEITEDe · 

In the Matter of the Seizure 
on May·6, 1968·of a quantity of 
alcoholic beverages and a 
Chevrolet Impala sedan at 77 
Passaic Street, in the City of 
Passaic, County_of,Passaic 
and State of New Jersey 

) 

) 

) 

) 

Case Noe 12,043 

ON HEARING 
CONCLUSlONS 
AND ORDER 

William J e Bate, Esqo, appear.ing for claimant, Frank Davila., 
L~ Edward· Amada, Esqo, appearing for the Division of Alcoholic· 

.Beverage Control 

BY THE DIRECTOR: 

The Hearer filed the following Report herein: 

Hearer's Report 

This matter came on for hearing pursuant to ReS• 3J:lm.66 
and State Regulation No. 28 and further, pursuant to a stipµiation 
dated July 10, 1968, signed by Frank Davila~ to determine whe·ther 
five gallons of alc.oholic beverages and a 1962 Chevrolet Impala 
sedan~ more particularly described in a s-:chedule attached h~:i;e~o ,. -
made ·part hereof and marked Schedule '.'An, sei~zed on May 6, 1968 
at 77 Passaic Street, Passaic, N~ JG constitute unlawf~l prop·erty 
and should be forfeited; and further, to determine whether the 
sum of $500~oo, deposited by Frank Davila, under protest under 
the aforesaid stipulation for the Director~ representing the 
retail value of the aforementioned motor vehicle~ should be 
forfeited or returned· to himo 

When the matter came on for hearing pursuant to RoS@ 
33:1 .... 66, Frank Davila, represented by counsel~. appeared and sought 
the return of the motor vehicl~ and the alcoholic beverages~ 

The Divisionis file, which was submitted into evidence 
with- the consent of the claimant herein, estab~ished the following 
facts: On May 6 1968 Frank Davila transported and had in his 
possession a ceriain alcoholic beverage which was transported: in 
his motor vehicle and the sale· of the said alcoholic beverage·s 
was made on this date. He .was arrested by Passaic ~olice officer~ 
and charged with the· unlawful transportation of alcoholic 
beverages in violation of RsS~ 33:1-50(a), possession with intent 
to transport and sell in violation of RoS~ 33:I-50rb), and · 
possession and sa1le· in violation of ReSQ 33~1-50(e)e He was· 
released in bail, p·ending arraignment in the Passaic Municipal .. 
Courte . 

The file.of this Divis.ion contains the afffd'aV:it of 
mailing, affidavit. of publication, chemistw·s· repo.rt and the 
inventory of the alcoholic beveragese The chemist.' s report, as· 
certified by the Director, establishes that one 16 ounce jar full 
of alleged aleoho1 is an alcoholic beverage fit for beverage· pur.;; 
p.ose.s with alcohol by volume of 2~16%ci 

The record-s. of. this Di vision dis.close that ther-e~· '~a.-s nd\ 
li.cense authorizing Davila to sell alcoltolic- beve1~ffg'e's: n{)'i~:, wa~s; 
there a permit or license authorizing the trartsportation of 
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alcoholic ·beverages in the seized motor vehicle. The seized 
alcoholic beverages are illicit because they were intended for 
unlawful sale. R11S. 33:1-l(i). Such illicit alcoholic beverages, 
and the motor vehicle in which they were transported constitute 
unlawful property and are subject to forfeituree R.SQ 33:1-50; . 
R.S. 33:1-66; Seizure Case No. 12,040, Bulletin 1834, ~Item 2; 
Seizure Case No. 11,164, Bulletin 1565, Item 5~ 

Frank Davila; ·testifying in support of his claim.for ~he 
return of the $500.00, deposited under the aforesai~ stipulatton, 
gave the follow~ng;account: He is employed by the Duralight 
Company and has been so employed for the past 15 years,_ .attaining 
the position of supervisor about 10 years ago~. · · 

He is a ·Puerto Rica.n and remembers drinking a "refresher 
drink" lmown as "M~bi 11 in Puerto Rico when·he was~ boyo The 
drink was not considered an·alcoholic beverage and .was sold in 
candy stores and on wagons throughout that country.. He also 
has seen this drink sold on pushcarts in New York .City and in 
a candy store in Passaic.· He decided to make nMabin for his mm 
use. "Mabi" consists of :the following ingredients:. ginger, 
cinnamon 2· sugar, tree bark and colao H~ had no idea that ·it 
contained alcohole 

. He made about five gallons and upon the request of his 
friends, sold several of the gallons for 50¢. or 75¢ a gallon. · 
He made no profit on these sales and sold it merely as an 
accommodation for his friends. 

I 

When he was arrested he was in the process of delivering 
a gallon of "Mabi" to a friend of his as a· gift, and did riot · 
receive·or intend to receive ~ny payment therefore The a~torney 
for the claimant explained that while this drink,. "Ma bi" was. 
round to contain 2.16% of alcohol, it· was.his belief that ~after 
a certain period· of time 2 the drink "unferments 11 , and it the11 
becomes a non-alcoholic drink. . . . · 

· Of course, this was not established by any expert 
testimony; the stated reason being that the cost of producing such 
testimony, in claimant's opinion, would have ·been prohibitive'.0 

I.have had an opportunity to evaluate the testimony 
herein and to observe the demeanor of this claimant as he · 
testified and I am persuaded that although the beverage known 
as "Mabi" did; in fact, have an alcoholic content, that this 
claimant was unaware of that f·acte 

I am further persuaded that he was of the opinion that 
11Mabi0 was a non-alcoholic drink and that, therefore, he d:id not 
require ·any license or permit to sell the same" It is quite 
apparent from the testimony that this claimant did not engage in, 
or intend to engage in.t a bootleg enterprise 411 Cf., Seizure Case· 
No. 8376, Bulletin lOOI, Item 5·. 

The Director h~s the discretionary authority to return 
property subject to forfeiture, to a person who establishes to 
his satisfaction that he acted in good faith and did not know 
or have any reason to believe that he was engaging in unl~~vful 
liquor activitys R.S. 33:1-66(e). -This is a novel situation 
and this drink 7 lmm-m as "Nabi", is distinguishable from such 
common alcoholic beverages as wine, beer and whiskey. I am 
impressed with the sincerity and forthrightness of ·the claimant. 
Although not dispositive of· this inquiry, it is significant to 
note t.hat the Grand Jury, in considering criminal proceedings 
against this individual, returned a "No Bill 11 upon being s;atisfied 
of these facts. , 
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I, therefore-, find that this cl~imant acted in good 
fa .. ith, and did not knowingly engage in unlawful liquor activity~. 
It is, therefore, recommended, in the interest of substantial · 
justice and f·airness, that an Order be entered recognizing his 
claim for the return of the monies deposited under the stipulation 
aforeraent.ionedo Cf. Seizure Case No. 12,026, Bulletin 1829, · 
Item 5e However, so far as the seized beverages are concerned, it 
is further re.commended that since the seized "Mabi" did, in fact, 
have an alcoholic content in excess of one-half of one percent . 
by volume it is an alcoholic beverage, illicit. because manufactured. 
without li·cense, art Ord·er be entered forfeiting the ·same Ii 

Conclusions and Order 

No exceptions to the Hearer~s report were filed pursuant. 
to Rule 4 of State Regulation NoQ 28Q · 

After carefully considering _the facts. and C·ircumstances 
herein~ I concur in the findings and conclusions of the Hearer' 
and adopt: his recommendationsQ 

Accordingly, it is on this 2-6th day of March, 1969 

DETERMINED and ORDERED. that the sum of $500o 00 depo_s.i"t.ed 
by Frank Davila, under protest, under the aforesaid ~tipulation,, 
for the Director, be and the same shall be returned to Frank. 
DavJla; and it is further 

DETERMINED and ORDERED that the alcoholi.c beverages 
referred to in Schedule "Au attached hereto, constitute unlawf.ul 
property and the same be and is hereby forfeited in accordanc·e 
with the provisions of R.So 33:1-66, and shall be retained for 
the use of hospitals and State, county and municipal institutions, 
or destroyed, in whole, or in part~ at the direction of the 
Director of the Division of Al~oholic Beverage- Controle 

SCHEDULE 11 A11 

JOSEPH M. KEE,GAN 
DIRECTOR 

5 - gallons of alcoholic beverages 
1 - 1962 Chevrolet sedan, Serial No" 21847T274220, 

New Jersey Registration GZrl+82 •. 

'·· .. ,' :• 

New Jersey State Library 


