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Notice of Appeal.

NEW JERSEY SUPREME COURT.

LEON BYRrAM,
Plaintiff,
VS, Action
at Law.
WARNER-QUINLAN COMPANY,
Defendant.

To:

LEON BYRAM or

ALEX. SIMPSON, Esq., his Attorney.

PLEASE TAKE NOTICE that the defendant, Warner-
Quinlan Company, a corporation, appeals to the
New Jersey Court of Errors and Appeals from the
whole of the judgment entered in the above entitled
cause.

Dated, November 14, 1927.
Yours respectfully,

AUTENRIETH, GANNON & WORTENDYKE,
Attorneys for Defendant.

Service of the within Notice of Appeal is hereby
acknowledged this 15th day of November, 1927.

ALEX. SIMPSON,
Attorney for Plaintiff.

Filed, New Jersey Supreme Court Clerk’s office,
November 16, 1927, Trenton, N. .J.

EpwArp J. KELLEHER,
Clerk.
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2
Grounds of Appeal.

NEW JERSEY SUPREME COURT.

LroN BYRAM,
Plaintiff-Appellee,

Action

V8. at Law.

WARNER-QUINLAN COMPANY,
Defendant-Appellant.

To’

LroN BYrRAM and/or
ALEX. SIMPSON, Esq., his Attorney.

SIRS :

PLEASE TAKE NOTICE that the following are the
grounds of appeal which the defendant-appellant,
Warner-Quinlan Company, will urge why the judg-
ment heretofore rendered against it in the above
entitled cause should be reversed, set aside and for
nothing holden:

1. Because the Court, although requested so to
do by the defendant-appellant on the ground that
there was no competent evidence before the Court
and jury upon which the jury might reasonably
predicate negligence on the part of a specific agent
or through such agent of the defendant, in the
bringing about of the accident alleged as the
foundation of the cause of action, refused to non-
suit the plaintiff-appellee.

9. Because the Court, although requested so to
do by the defendant-appellant, Warner-Quinlan

3
Grounds of Appeal.

Company, on the ground that it appeared from the
uncontradicted testimony introduced by the plain-
tiff-appellee, that the plaintiff himself assumed the
risk of the particular scaffold referred to in the
testimony, in that he saw the scaffold before he
went upon it, and that it appeared to him to be
adequate and proper, refused to non-suit the plain-
tiff-appellee.

3. Because the Court, although requested so to
do by the defendant-appellant, Warner-Quinlan
Company, on the ground that there was no evi-
dence in the case that there had been brought home
to the defendant therein through its agents, servants
and employees the amount of weight that the scaf-
folding equipment was supposed to sustain in the
carrying out of its duties by said plaintiff-appellee,
refused to non-suit the plaintiff-appellee.

4. Because the Court, although requested so to
do by the defendant-appellant, Warner-Quinlan
Company, on the ground that there had been no
competent proof before the jury to show exactly
what defect there was, if any, in the scaffold which
was the natural and proximate cause of its having
fallen, refused to non-suit the plaintiff-appellee.

5. Because the Court, although requested so to
do by the defendant-appellant, Warner-Quinlan
Company, on the grounds alleged in support of the
motion to non-suit, refused to direct a verdict in
tavor of the defendant-appellant, Warner-Quinlan
Company.

6. Because the Court, although requested so to
do by the defendant-appellant, Warner-Quinlan
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Grounds of Appeal.

Jompany, on the ground that it appeared from all
the testimony in the case, to be so convincing in ex-
tent as not to warrant any inference to the contrary
that in going upon the scaffold in question, the
plaintiff-appellee assumed the risk thereof, in view
of the circumstances under which it was erected
and the nature and use to which it was put, par-
ticularly with regard to the fact that it had been
testified and not contradicted that at the time this
plaintiff and his helper got upon the scaffold and
brought their machine there, the scaffold was not
ready for them and at the time there were two other
men in addition tc themselves on the scaffold, re-
fused to direct a verdict in favor of defendant-
appellant, Warner-Quinlan Company.

lerd

(. Because the Court, although requested so to
do by the defendant-appellant, Warner-Quinlan
Company, on the ground that the plaintiff’s whole
case failed to disclose any duty on the part of the
defendant owing to said plaintiff with respect to
the erection, construction and maintenance of the
scaffold or any violation of duty, and in view of the
fact that this defendant was not a guarantor of the
scaffold or its use for any particular purpose, that
no implied warranty can be predicated upon the
acts done and the circumstances involved, refused
to direct a verdict in favor of the defendant-
appellant, Warner-Quinlan Company.

8. Because the verdict rendered by the jury was
against the weight of the evidence.

9. Because the verdict rendered by the jury was
contrary to law.

5

Summons.

10. Because the verdict rendered by the jury was
contrary to the charge of the Court.

Dated, December 1, 1927.
Respectfully,

AUTENRIETH, GANNON & WORTENDYKE,
Attorneys for Defendant-Appellant,
Warner-Quinlan Company.

Service of the within grounds of appeal is hereby
acknowledged as within time.

ALEX. SIMPSON,
Attorney for Plaintiff-Appellee.

Filed, New Jersey Supreme Court Clerk’s office,
December 2, 1927, Trenton, N. J.

EpwArD J. KELLEHER,
Clerk.

Summons.

The defendant, Warner-Quinlan Company, was
duly summoned.
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Complaint.
NEW JERSEY SUPREME COURT,

HupsoN COUNTY.

LeoN BYRAM,
Plaintiff,
Action

VS.
at Law.

WARNER-QUINLAN COMPANY,
Defendant.

Plaintiff, residing at No. 308 Montgomery Street,
in the City of Jersey City, in the County of Hudson,
State of New Jersey, says that:

1. Plaintiff, on the 9th day of December, 1925,
was employed by the M. W. Kellogg Company, as
a boilermaker.

2. Plaintiff, on said 9th day of December, 1925,
in the course of his employment was on the premises
of the defendant, at Warner, N. .J. as an invitee of
the defendant.

3. Plaintiff, at the time and place aforesaid, was
injured through the negligence of the defendant.

4. The negligence of the defendant consisted in
this:

Defendant failed to use reasonable care to pro-
vide the plaintiff with a safe place in which to work
and failed to supply the plaintiff with proper in-
strumentalities and facilities to do the work he was
assigned to do, but on the contrary, while the plain-
tiff was upon a certain scaffold erected by the de-

7
Complaint.

fendant for the use of the plaintiff in a certain still
used by the defendant in refining oil, for the pur-
pose of drilling certain holes in said still, by reason
of the faulty construction and unsafe condition of
said scaffold erected by the defendant, the said
scaffold collapsed and fell, causing the plaintiff to
be thrown to the ground and injured.

5. By reason of said negligence, the plaintiff was
injured in and about his head, body and limbs, bone
in left heel broken and suffered severe nervous
shock.

6. Plaintiff was at all times in the exercise of
due care for his safety.

7. By reason of said injuries, plaintiff has been
compelled to expend money for medical attendance
and has lost earnings he otherwise would have
made.

Plaintiff demands $10,000.

ALEX. SIMPSON,
Attorney for Plaintiff.

Filed, New Jersey Supreme Court Clerk’s office,
April 29, 1927, Trenton, N. J.

EpwARrD J. KELLEHER,
Clerk.
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Answer.
NEW JERSEY SUPREME COURT,

HupsoN COUNTY.

LroN BYRAM,

Plaintiff,
VS. _Action
[ at Law.
WARNER-QUINLAN COMPANY, a
corporation,
Defendant.

Defendant, a body corporate, organized and ex-
isting under the laws of the State of Maine, duly
authorized to do business in the State of New Jer-
sey, answering the complaint herein, says that:

1. It admits the allegation set forth in paragraph
1 of said complaint.

2. It admits that plaintiff, on the 9th day of De-
cember, 1925, was on the premises of said defend-
ant at Warner, N. J. as set forth in paragraph 2 of
said complaint, but denies that plaintiff was at said
time and place an invitee of said defendant, as al-
leged in said paragraph.

3. It denies the allegations set forth in para-
graphs 3, 4, 5, 6 and 7 of said complaint.

SEPARATE DEFENSES.

1. At the time and place mentioned and described
in said complaint, plaintiff, being then and there
employed by the M. W. Kellogg Company, a cor-

9
Answer.

poration, was at the instance of and under the or-
ders of said M. W. Kellogg Company, a corporation,
in and about said work and labor on, upon and in
connection with a certain still upon lands and prem-
ises of said defendant without the knowledge of said
defendant in the exclusive capacity of servant of
said M. W. Kellogg Company, a corporation, under
the control, direction and management of said cor-
poration and in no wise connected with or in any
way under the direction or supervision of said de-
fendant, its agents or servants.

2. At said time and place, or prior to said time,
plaintiff, as the servant of said M. W. Kellogg Com-
pany, a corporation, and the fellow servants of said
M. W. Kellogg Company, a corporation, did assume
exclusive and complete control on behalf of himself
and said M. W. Kellogg Company, a corporation,
of the prosecution of said work and labor and of
such instrumentalities and equipment as were then
and there requisite for the carrying on of said work
and labor.

3. At said time and place, plaintiff or his fel-
low servants, all as agents and servants of said M.
W. Kellogg Company, a corporation, were negli-
gent, which said negligence consisted in the failure
of said plaintiff and his fellow servants of said M.
W. Kellogg Company, a corporation, and the agents
thereof, to properly construct, maintain and guard
certain scaffolding and other equipment by them for
the prosecution of said work and labor without the
knowledge of the said defendant constructed and
erected, in that said plaintiff, knowing that said
scaffolding and other equipment S0 as aforesaid by
him and his fellow servants, all as agents of said

10
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Answer.

M. W. Kellogg Company, a corporation, constructed
and erected, did then and there with full knowledge
of said defects and said unsafe condition, wantonly
and recklessly use, employ and go upon said scaf-
folding and other equipment, assuming any and all
risks of injury to said plaintiff by reason of the de-
fects therein, and said plaintiff and his fellow ser-
vants of said M. W. Kellogg Company, a corpora-
tion, together with said corporation, were further
negligent in failing to take any precautions by in-
spection or repair of said scaffolding and other
equipment to avoid injury to said plaintiff and his
fellow servants of said M. W. Kellogg Company, a
corporation.

4. By reason of which said negligence on the part

of said plaintiff and his fellow servants all as afore-
said by M. W. Kellogg Company, a corporation, em-
ployed, any injuries which plaintiff may have sus-
tained in the premises resulted solely from and were
proximately caused and contributed to by the said
negligence of plaintiff and the said fellow servants
of M. W. Kellogg Company, a corporation.

5. Plaintiff was at the time and place described
in the complaint guilty of contributory negligence.

AUTENRIETH, GANNON & WORTENDYKE,
Attorneys for Defendant.

Filed, New Jersey Supreme Court
Clerk’s office, May 18, 1927,
Trenton, N. J.,

EpwARD J. KELLEHER,
Clerk.

11
Postea.
NEW JERSEY SUPREME COURT,

HupsoN COUNTY.

LeEoN BYRAM,
Plaintiff,

VS. Action

at Law.
WARNER-QUINLAN COMPANY, a |

corporation,
Defendant.

This case was tried before Honorable Henry E.
Ackerson, Jr., Judge, and a jury at the Hudson Cir-
cuit on October 17, 18 and 19, 1927.

The jury rendered a general verdict in favor of
the plaintiff and against the defendant, and assessed
the damages in the sum of $2500.00.

HENRY E. ACKERSON, JR.,
Judge.

Entered October 21, 1927.
Costs were taxed at $61.85.




12

Case.

NEW JERSEY SUPREME COURT,

HubpsoN CouNTy.

LEeoN Byrawm,
Plaintiff,

V8.

WARNER-QUINLAN COMPANY,
Defendant.

Before—Hon. HeENRrY E. ACKERSON, Jr., Judge,

and a jury.

Jersey City, N. J., October 17, 18, 19, 1927.
APPEARANCES:

ALEXANDER SIMPSON, Esq., (By Mr. Archie El-
kins), For the plaintiff;

AUTENRIETH, GANNON & WORTENDYKE, Esqs.,

(By Mr. Wortendyke), For the defendant.

—

A jury was duly impanelled ; being found satis-
factory, they were sworn.

Counsel opened to the jury.
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Edward A. Pitcher. Called by Plaintiff. Direct.

EpwARD A. PITCHER, sworn :
DIRECT EXAMINATION BY MR. ELKINS:

Q. By whom are you employed? A. M. W. Kel-
logg Company, Jersey City.

Q. For how long have you heen employed by
them? A. Four and one half years.

Q. Were you in their employ on December 9th,
1925? A. I was.

Q. Did you have in your employ Mr. Leon By-
ram? A. We did.

Q. Now, do you know whether or not, of your
own knowledge, your company was doing any work
for the Warner-Quinlan Company on December 9th,
1925? A. We were.

Q. Will you tell us what that work was? A. We
were to go to the Warner-Quinlan Company and
drill some test holes in a still which had been in ser-
vice for some time and had shown a defect.

Q. And in drilling these holes in that tank, what
was your company to do, just what work were they
to do? A. We were to drill some holes, fifteen six-
teenths of an inch in diameter around the top seam
of the still.

Q. Were you to do anything else? A. That is
all.

Q. Now, what was the Warner-Quinlan Company
to do in the matter of providing a place where the
men were to work on, A. I do not know.

Q. Was there a written contract, if you recall?
A. I think there was a written contract.

Q. Was it verbal first, then confirmed by writing
later, do you know? A. Yes.

Q. Now, was there anything, if you know, in the
contract about the erection of any scaffold?

10

30
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Edward A. Pitcher. Called by Plaintiff. Dairect.

Mr. Wortendyke: I object, immaterial. It
has been testified that the contract, if any, was

in writing, and necessarily the written contract.

musti be construed by including all the provi-
sions in the contract.

The Court: Sustain the objection.

Mr. Elkins: Withdraw the question.

Q. Who was sent down to the Warner-Quinlan
Company? A. A man named Byram and a man
named Stokes, as his helper.

Q. Is Stokes still in your employ? A. He is not.

Q. Have you any idea where he is? A. I have
not.

Q. Do you know what tools were taken down by
Byram? A. A drill, that is an air 'motor and a
drill and a tap.

Q. And do you know whether they were the ne-
cessary tools for the work which he was to perform?
A. They were the necessary tools.

Q. Did you give any instructions to Mr. Byram
about any scaffold? A. I did not.

Q. Do you know whether your company was to
build a scaffold?

Mr. Wortendyke: That has already been an-

swered I think directly by this witness, to the

effect that he does not know.
The Court: Do you or don’t you?
The Witness: I do not.

Q. What did you say to Byram when you sent
him down there? A. T instructed him to go to the
plant of the Warner-Quinlan Company to drill some
test holes.

Q. And was he to ask for any particular man

40 there? A. I told him to ask for Mr. Metz.

15

Edward A. Pitcher. Called by Plaintiff. Direct.

Q. Do you know who Mr. Metz was? A. He was
the superintendent of oil stills.

Q. And he was the man to whom Byram was to
apply for instructions, is that so? A. Yes.

Q. Will you tell us from your own knowledge
whether in the work that you were doing for the
Warner-Quinlan Company, your company was to
erect the scaffold?

Mr. Wortendyke : That has already been cate-
gorically answered twice.

Mr. Elkins: I want to show that this com-
pany had nothing to do with the erection of any
scaffold on this job. I will withdraw the ques-
tion.

May I call upon you for the documents I
have asked you to produce, the contracts?

Mr. Wortendyke : Here it is.

Q. The original copy of the confirmation order is
sent to the customer, is that correct? A. Yes.

Q. And your company keeps the copy, is that cor-
rect? A. I think so.

Q. And in your files there would only be a copy
of the so called confirmation order, is that correct?

The Court: You have no objection to this?

Mr. Wortendyke: No.

Mr. Elkins: If there is no objection, I will
offer these two in evidence.

(Marked Plaintiff’s Exhibits 1 and 2.)

Q. You were familiar with this job, were you not?

A. I was.

Q. And what position did you hold down there
at that time? A. Asgistant superintendent of the
Forge Welding division.

10
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Q. And was that the division under which this
Job came? A. Yes.

Q. Now, in this bill or confirmation order it is
stated that the M. W. Kellogg Company was to fur-
nish all material, tools and labor for this work ;
that is correct, is it? A. Yes.

Q. Now, in furnishing all materials, tools and
labor for this work, will you tell us whether or not
that included the construction and erection of a
scaffold in the still?

Mr. Wortendyke: I object. The contract is
in evidence and I think the jury and the court
are sufficiently intelligent to determine the
meaning of that detail.

The Court: Sustain the objection.

Mr. Elkins: Withdraw the question.

Q. Was Byram given any nails or boards or any-
thing with which to build a scaffold? A. He was
not.

Q. What material was necessary to carry out this
order? A. An air motor, a drill, a tap and miscel-
laneous air hose.

Q. No board, lumber of any kind or nails, so far
as your part of the work was concerned? A. T did
not instruct him to take any boards.

Q. Was it necessary as part of your work, in ful-
filling your part of this order, to furnish any lum-
ber, nails or any such material for the erection of
any scaffold? A. I was not instructed to do that.

Q. And do you know whether that was to be fur-
nished by you, you being in charge of this work? A.
I was not instructed to provide any scaffold.

Q. And therefore you could not supply any? A.
I made no provisions for a scaffold.

Edward A. Pitcher. Called by Plaintiff. Direct.

Edward A. Pitcher. Called by Plaintiff. Direct.

Q. When Mr. Byram and Stokes left will you tell
us what time of the day that was? A. I do not re-
call.

Q. Was it in the morning? A. Yes.

Q. They left your plant with these tools? A. Yes.

Q. They left your plant in Jersey City and they
were to go to Warren, New Jersey? A. Yes.

Q. Will you tell us what next was brought ’FO
your personal knowledge regarding this work in
Warren, New Jersey? A. The next call I had from
the job was that Mr. Byram had been injured.

Q. And who communicated that information to
you? A. Mr. Joel. :

Q. Who was he? A. That is the safety engineer
of the Kellogg Company.

Q. As a result of some information which you
got, what next did you do, if anything? A. I pre- oq
pared to send other men to complete the work.

Q. And who did you send? A. I sent a man
named Gallagher.

Q. Did he go alone? A. He did not.

Q. Who went with him? A. A man named Stam-
pan—I do not know the other man’s name.

Q. Is he still in your employ? A. No.

Q. Do you know where he is? A. No. :

Q. And Mr. Gallagher, did he take any tools with
him? A. I do not know.

Q. Did he take any lumber with him, do you
know? A. He did not.

Q. Did vou give any instructions to the Warner-
Quinlan Company as to the course they should pur-
sue in building this scaffold? A. T did not.

10

30

Mr. Wortendyke: T object, I think it is en-
tirely immaterial. Any instructions given by
this 'iVitAness would not be binding.

Mr. Elkins: I will not press the question.

40
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Edward A. Pitcher. Called by Plaintiff. COross.

Q. Now, did Mr. Gallagher come back from the
Warner-Quinlan Company? A. He did.

Q. And do you know of your own knowledge
whether the work, the drilling was done? A. It
was.

Q. And do you know whether your company was
paid for the drilling? A. I do not.

Q. Would Mr. Moore know that? A. T do not
know.

Q. Did you, as part of your work there have to
make up the items of material and time used on this
job ? A. T did not.

Q. Do you know of your own knowledge how
much time was used and what material, if any, was
used? A. The only information—

Mr. Wortendyke: May I ask that the witness
answer yes or no.

The Court: Do you know, of your own know-
ledge?

The Witness: No.

Q. Now, did Mr. Byram come back to work after
that date, do you know? A. He did not.

Q. That was December 9th, 1925? A. It was.

Q. Has he been back in your service since? A,
He has not.

Mr. Elkins: That is all.
Cross EXAMINATION BY MR. WORTENDYKE
Q. I didn’t understand your capacity with the M.
W. Kellogg Company. What is your official capac-

ity there? A. Now?
Q. At the time of the accident. A. T was super-

40 intendent of the forge welding division.

19

Harold J. Hoops. Called by Plaintiff. Direct.

Q. Did you personally know who this Mr. Metz
was? A. I had met him on the previous ocecasion.

Q. Where? A. Up at the plant of the Warner-
Quinlan Company.

Q. Did you know when you sent Mr. Byram down
to this job how high up the holes were that were
to be drilled? A. T did not.

Mr. Wortendyke: That is all.

(Recess until Ten A. M.)

October 19, 1927, 10 A. M.
HARroLDp J. Hoops, sworn.
DIRECT EXAMINATION BY MR. ELKINS:

Q. Doctor, are you a practicing physician of this
State? A. Yes, sir.

Q. How long have you been practicing your pro-
fession? A. Seven years.

Q. Do you maintain an office in Jersey City? A.
Yes, 167 Ege Avenue.

Q. On or about December 9, 1925, did you have
occasion to professionally treat Leon Byram, the
plaintiff in this case? A. I did.

Q. Where did you see him if at all? A. At his
home.

Q. Do you recall where that was? A. Montgom-
ery Street, Jersey City. I do not know the number.

Q. At that time did you make a thorough exami-
nation of Mr. Byram? A. I did.

- Q. Will you kindly tell us in the ordinary lan-
guage what was your diagnosis? A. Fracture of
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Harold J. Hoops. Called by Plaintiff. Direct.

the left oscaleis, that is, the left heel. There were
multiple fractures.

Q. You mean by multiple fractures, broken in sev-
eral places? A. Yes.

Q. Can you tell us about how many fractures
there were? A. Well about three or four I believe.

Q. In the left heel? A. Yes.

Q. Were there any other objective symptoms? A.
No.

Q. Just the heel? A. Yes.

Q. Was he injured about his body? A. No, sir.

Q. Doctor, did you treat him for the injuries
which you found? A. Yes.

Q. For how long a time did you treat him? A.
Until the following July.

Q. That is, from December, 1925, until July,
1926? A. From December 1925 till July, 1926.

Q. And always at his home? A. At his home
and also at his office.

Q. During the time that you treated him was he
able to walk? A. Later on he was—not the first
time.

Q. Did he require any artificial means to loco-
mote, to get about? A. He required a crutch.

Q. He had crutches? A. Yes.

Q. How long did he continue to use crutches, if
you know? A. About three and a half or four
months.

Q. And after the use of crutches did he use a
cane? A. He did.

Q. About how long did he use a cane? A. Until
I saw him last.

Q. Which was in July? A. July.

Q. That is for a period of three and a half months
subsequent to December, 1925, he used crutches and
thereafter he used a cane? A. Yes.

21
Harold J. Hoops. Called by Plaintiff. Direct.

Q. In your opinion, Doctor, the injury which he
had, was that due to trauma, that is, a blow of some
sort? A. Due to trauma.

Q. That is, due to a blow? A. Yes.

Q. Will you tell us what your opinion is as to
what his condition was at the time you last saw him
in July, 1926? A. Well, he had a painful heel.

Q. That injury which you are able to diagnosis,
was that a painful one? A. Yes.

Q. And the injury which he had, would that in
any wise interfere or will it interfere with his walk-
ing in the future? A. It will.

Q. In what way, Doctor? A. Well, it is painful
when he steps on anything rough.

Q. Is the condition which he has a permanent
condition? A. It is.

Q. That is, he will suffer that pain and incon-
venience and disability for the rest of his life? A.
Partly.

Q. Well, permanent means for the rest of his life?
A. Yes, but as far as the pain is concerned, it is
not as bad as it was.

Q. Now, Doctor, what was your bill for the serv-
ices rendered Mr. Byram? A. I do not recall the
exact bill.

Q. Can you give me some idea? What is your
best recollection as to what a reasonable amount
would be for the services rendered by you? A. Well,
it was a fracture case and I believe the case came
to about $45.

The Court : Is that a reasonable amount?
The Witness: That is a reasonable amount,
yes.

Q. Doctor, these crutches which he used, do you
know what they cost him?
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Harold J. Hoops. Called by Plaintiff. Direct.

Mr. Wortendyke : T ask that that be answered
yes or no.

The Court: From your experience, Doctor,
are you able to say the reasonable cost of such
crutches, yes or no?

The Witness: Yes.

Q. What would they be? A. About six or seven
dollars.

Q. Now, Doctor, subsequent to July, 1926, how
long a time would it be, if you know, that Mr. By-
ram could go to work to do laborious work? A.
Well, at that time he was able to go back to some
work.

The Court: You are referring to what time,
Doctor.
The Witness: After July, 1926.

Q. That is, he could do some work? A. Yes.

Q. But how about standing on the left foot, par-
ticularly the heel, would that in any wise incon-
venience or bother him, that is, standing on that
leg for four or five hours? A. It would.

Q. How about his ability to walk now as regard-
ing the pressure on the left heel? How does that
bother him?

Mr. Wortendyke: I don’t think this witness
1s competent to testify unless it is shown that
he has seen this patient since July, 1926.

The Court: I think that is so. From the ex-
amination you made of him the last time could
you form any opinion as to whether or not the
condition of the heel would be such as to pre-
vent him at this time, speaking now of this
time, from proper locomotion?
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A. I could, somewhat, because he has a permanent
disability there.

Q. Doctor, the condition you found Mr. Byram
in in July, would further treatment alleviate or cure
that condition? A. No, sir.

Q. That is, the condition is permanent, whether
he is given further treatment or not? A. Yes. .
Q. And the disability suffered then he would suf-
fer now? A. Yes.

Mr. Elkins: That is all.
JROSS EXAMINATION BY MR. WORTENDYKE ;

Q. You have been a practicing physician how
long, Doctor? A. Seven years.

Q. And have you specialized in any branch of
medicine or surgery? A. Yes, eye, nose and throat
at the present time.

Q. Connected with any hospitals? A. Yes.

Q. What hospital? A. Fairmount and Green-
ville.

Q. And is your connection with those hospitals
in the speciality which you have mentioned, eye, ear,
nose and throat? A. That, together with general
work.

Q. You have been a specialist in eye, ear, nose
and throat how long?

Mr. Elkins: I object on the ground the ques-
tion is improper, and especially is it improper
cross examination. The Doctor has been asked
several questions regarding certain treatments.
Under the law, as an admitted man, his qualifi-
cations are prima facie. Now, to go into the
ability as specialist I think is improper cross ex-
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amination. I don’t think it is an attempt to
discredit the witness, nor an attempt to exam-
ine him.

The Court: He has a right to cross examine
him to test the depths of this gentleman’s learn-
ing.

10 A. About four years.

Q. Will you describe, Doctor, the treatment
which you gave this plaintiff on the 9th day of De-
cember, 1925, for this fracture of the heel? A. I
immobilized it in a plaster cast.

Q. And how long did you keep the plaster cast on
him? A. About six weeks.

Q. Did you have this bone x-rayed? A. Yes, sir.

Q. Have you the x-rays with you? A. I have
not.

Q. Did you have the x-rays made or did you make
them yourself? A. I had them made by Dr. Perl-
berg.

Q. At the expiration of six weeks did you remove
the plaster cast? A. I did.

Q. What then did you do in the way of treat-
ment? A. Massage and baking.

Q. When was it you had the x-rays made, Doctor?
A. The same day of the accident.

Q. And after you had removed the plaster cast,
did you have another one made to ascertain the con-
dition of the bone? A. Not that I recall.

Q. Were you able to tell after you removed the
plaster cast, the condition of the union of the frag-
ments? A. Well, from past experience, yes.

Q. Were you able to tell from an examination of
the injured member the degree of union that had
ensued in the fragments at that time? A. Not the
degree, no, except from past experience.
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Q. When you say past experience, what do you
mean? A. Other cases.

Q. Do you mean to say that the fracture you
found in this case was similar in all respects to
other cases of similar nature? A. Well, no; all
fractures unite in the same time, that is, under cer-
tain conditions.

Q. Then do I understand you to mean that when
you removed the plaster cast you ascertained from
your past experience that a union had been affected?
A. Yes, I do.

Q. Then acting upon that assumption you gave
him the massage and baking treatment which you
mentioned? A. Yes.

Q. From that time on until you ceased to treat
this patient did you give any other kind of treat-
ment? A. No, sir.

Q. Did you have any more x-rays made? A. Not
that I recall.

Q. Did you do anything further to ascertain the
degree of union of the fragments other than rely
on your experience in cases of similar nature? A.
No, sir.

Q. Can you describe for us, Doctor, if you will,
from what you found when you first treated this
man, that is on December 9th, 1925, to what portion
of the foot, that is the left foot, the trauma was re-
ceived? A. The left heel.

Q. The trauma was right at the heel? A. Yes.

Q. Did you examine the instep of that foot? A.
Yes.

Q. Were you able to discover any evidences of
any trauma to the instep of the foot? A. No, sir.

Q. What was the condition of the arch of the
foot? A. As far as I recall, it was all right.
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Q. Then Doctor, if I understand you correctly,
you finally discharged this man in July on the
assumption from your past experience that union
had been effected? A. I discharged him and re-
ferred him to the New Jersey State Department of
Labor.

Q. You referred him to the Labor Bureau at the
time you discharged him? A. Yes.

Q. How did you come to refer him to the Labor
Bureau? A. To let them decide the degree of per-
manent; disability.

Q. You testified, did you not, Doctor, in certain
proceedings before the Labor Bureau?

Mr. Elkins: I object, immaterial.

The Court: I do not know what this ques-
tion may lead up to. It may be for the pur-
pose of attacking the credibility of the witness.
I will overrule the objection.

Mr. Elkins: Exception.

Q. On behalf of this plaintiff? A. No.

Q. Over this period of months from December to
July, how frequently did you treat this patient?
A. Well, once a week or twice a week.

Q. On the average of once or twice a week? A.
Yes.

Q. At your office? A. Home and office.

Q. Doctor, from your past experience and with-
out having made any direct examination to confirm
that experience, you assumed that the union of these
fragments was completed—how do you account for
this pain to which you have testified? ‘A. That
would occur in any fracture where there is callus
formation.
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Q. There was no callus shown on the x-ray which
you said was taken on the day you first treated him,
was there? A. No, of course not.

Q. And you never made any further x-ray to de-
termine the presence or amount of callus, did you?
A. Not that I recall.

Q. Well, is it a fact, Doctor, that you assume that
there was callus there also from your experience
in other cases? A. There is always callus forma-
tion in fractured bones.

Q. And when you say there is always callus
formed in the fractured bones, you are speaking
from experience in other fractures? A. Yes.

Q. And not from this particular one, as far as
yvou are able to ascertain directly? A. No, sir.

Q. And evidences of pain that you received when
you tested this patient were his statements? A.
Yes.

Q. And you never saw him after July, 1926?
Not until yesterday.

Q. Did you make an examination yesterday? A.
No, sir. I saw him here.

Q. Would you say, Doctor, that in all fractures
where there has been union, and assuming that cal-
lus has formed, the fractured member will be per-
manently disabled? A. Not in all fractures, no.

Q. Why in this fracture? A. Because it hap-
pened to be in the heel.

Q. Well, in all fractures in the heel, is that the
case? A. Not in all; usually it is the case.

Q. And when you say that you are referring to
vour experience in other cases of fracture of the
heel? A. Yes.

Q. You base your statement only on that experi-
ence and not on any symptons you found in this
man other than what he told you? A. Exactly.

Mr. Wortendyke: That is all.
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REDIRECT EXAMINATION BY MR. ELKINS :

Q. Doctor, it is a fact that pain is a subjective
symptom, that is, you cannot feel it or notice it,
that isso? A. Yes.

Q. And you always take the patient’s word for
it? A. Yes.

Q. In fact, you have to? A. Yes.

Q. Now regarding the x-ray, Doctor, what did
that x-ray plate show?

Mr. Wortendyke : If the court please, I think
the x-ray plate itself is the best evidence of
what it shows and I don’t think, particularly
in view of the fact that this Doctor did not take
the picture himself, that he should tell us what
it showed.

The Court: Sustain the objection.

Q. Did this x-ray confirm your opinion as tc the
multiple fracture? A. Yes.

Q. Something was asked about taking another
x-ray after your treatment; that was to determine
the man’s present condition? A. Yes.

Q. Would another x-ray plate show anything re-
garding the original fracture? A. It would show
the result of it, yes, sir.

Q. These bones have now united? A. Yes.

Q. And that is all the x-ray plate would show,
wouldn’t it? A. Yes.

Q. Now, the callus formation which you speak
about is the usual result from a fracture? A. Yes,
sir.

Q. And the callus formation is the condition
which brings on the discomfort and the pain, isn’t
that so?
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Mr. Wortendyke : I object to counsel leading.
The Court: Yes.

Q. Now then, the question was asked you about
whether or not you made a further examination.
A further examination would not alter or change
the situation in this man’s condition? A. No, sir.

Mr. Elkins: That is all.
RECROSS EXAMINATION BY MR. WORTENDYKE :

Q. In answer to one of counsel’s questions as to
the means of ascertaining pain, you stated I think
that it was usually necessary for you to rely upon
what the patient told you? A. Yes.

Q. And you say that the presence of callus and
the degree and amount of callus in the united joints
is the principal cause of pain in that member? A.
Afterwards, yes.

Q. Would a subsequent examination made after
this callus had formed enable you to determine
whether there is pain there without the patient
having told you anything? A. No, sir.

Mr. Wortendyke : That is all.

20
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PraiLLip H. MOORE, sworn.
DIRECT EXAMINATION BY MR. ELKINS:

Q. By whom are you employed, Mr. Moore? A.
The Kellogg Company.

Q. And how long have you been employed by

them? A. Eight or nine years.

Q. And what is your position with them? A.
Chief Accountant in charge of the Accounting De
partment.

Q. Now, having this capacity with that firm are
you familiar and were you familiar with the ac-
counts, bills and so forth between the Kellogg Com-
pany and the Warner-Quinlan Company? A. I
was.

Q. As of December, 1925? A. I was.

Q. And do you know of your own knowledge a
particular job pertaining to the drilling of some
holes in a still at their plant on December 9th,
1925? A. Yes, I am familiar with the records.

Q. Do you know of your own knowledge, and
directly applying your knowledge to this particu-
lar job, whether or not your company was paid for
erecting any seaffolds for that particular job? A.
I should say that I do not know that they were,
that that was a detail.

Q. If your company were to erect a scaffold,
would they make a charge for it?

Mr. Wortendyke: T object, calling for a con-
clusion.

Mr. Elkins: T withdraw the question.

The Court: Do you know?

The Witness: I do not know.

Mr. Elkins: That is all.
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Mr. Wortendyke: No questions.

Mr. Elkins: I want at this time to offer in
evidence interrogatories served upon the de-
fendant by the plaintiff and the answers
thereto.

Mr. Wortendyke: No objection.

(Interrogatories marked “Plaintiff’s Exhibit
P-3.”7)

(Answers marked “Plaintiff’s Exhibit P-4”
of this date.)

LEON BYRAM, sworn.
DirEcT EXAMINATION BY MR. ELKINS :

Q. Where do you live? A. 308 Montgomery
Street, Jersey City.

Q. How long have you lived in Jersey City? A.
About 18 or 19 years.

Q. Are you married? A. I am a widower.

Q. How old are you now? A. 63.

Q. On December 9, 1925, for whom were you
working? A. For the M. W. Kellogg Company.

Q. And how long had you been working for the
Kellogg Company prior to that time? A. I think
from the previous June.

Q. From June of 1925? A. From the third of
July.

Q. And what was your work on December 9,
1925 while in their employ? A. I hired as a layer-
out, in the Shell Department.

Q. By layer-out, what do you mean? A. Lay-
ing out the work.

Q. That is, you more or less supervised the work?
A. Locating the work, locating the holes that were
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to be cut in and the attachments that went on the
drums they were building at that time.

Q. And as part of your work did you have to do
drilling? A. Well, a short time before the acci-
dent, as the work was slack with the men, I was
put on anything at all.

Q. So that you did do drilling? A. Yes.

Q. Now, when you got some word to go to the
Warner-Quinlan Plant, did you take anybody with
yvou? A. T took a helper.

Q. And what was his name? A. Stokes.

Q. Do you know where he is now? A. The last
I got in communication with him, he was at home
in Savannah, Georgia.

Q. Did you finally get down to the Warner-Quin-
lan Plant after receiving some notification? A.
After being told, we went down there.

Q. And when you got to the plant, about what
time of day was it? A. It was between nine and
ten, in the neighborhood of ten o’clock.

Q. And when you got to the plant did you ask
for anybody or did you see anybody? A. I was
told to report to a Mr. Metz.

Q. And did you do that? A. I did.

Q. Did you meet Mr. Metz? A. Yes.

Q. Now tell us what conversation you had with
Mr. Metz? A. I told Mr. Metz, in charge there
that T had been sent down by the Kellogg Company
to drill some test holes and he said, “We are not
ready for you yet—"

Mr. Wortendyke : I must respectfully object
at this point to the witness repeating what
Mr. Metz may have said. Anything Mr. Metz
may have said to him will not be binding on
this defendant unless the authority and
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agency and scope of authority of Mr. Metz is
first shown.

Q. Well, confine what he said to the reference
to the work you were to do in locating the drilling?
A. He said he wanted to get the still cleaned out,
scaled, so that he could tell the condition, and build
a scaffold.

Q. And what did you say? A. I asked him if he
thought I had better go back and come down the
next day and he said, “No, wait around.” I asked
how long it would take to do it and he said it would
be after noon.

The Court: To do what?

The Witness: I didn’t know how long it
would take to clean the still and put up the
scaffold.

Q. Tell us further what was said regarding the
drilling that you were to do? A. He said it would
take until after lunch hour and I asked him if we
should wait or go back and come down another day
and he said, “You had better wait” so T asked him
then where there would be a good place that we
could wait and he directed us and said we could
20 in the pump house adjacent to this still.

Q. And did you do that? A. We went in there
and found it was a very comfortable place and we
waited there until Mr. Metz sent word down that
it was all right, to come up and he would show me
where the holes were to be drilled.

Q. When you went down there, Mr. Byram, were
you told anything about having a scaffold erected—

Mr. Wortendyke: T object, entirely imma-
terial and not binding upon the defendant.
Mr. Elkins: I withdraw the question.
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Q. When you got to the plant did you say any-
thing to Mr. Metz or anybody at the plant about
the erection of a scaffold? A. Nothing.

Q. Did you know anything about the scaffold?
A. I didn’t know anything about where the holes
were to be drilled, or anything about it.

Q. Did you tell Mr. Metz or anybody in charge
that you wanted a scaffold built? A. No.

Q. Did vou in any wise undertake to supervise
or help in the erection of a seaffold? A. No, sir.

Q. When you were notified that they were ready,
did they take you to where the drilling was to be
done? A. Yes.

Q. They took you to the still, is that correct,
somebody showed you where the still was? A. Yes.

Q. And where did they take you? A. When 1
was notified the still was ready?

Q. Yes. A. As soon as I was notified that it
was ready, I went to the still.

Q. Did anybody direct you where to go or where
the still was before that time? A. No, Mr. Metz
said it was not ready.

Q. And when you went to the still was anybody
with you from the Warner-Quinlan Company to
show you where the holes were to be drilled? A.
When I went back?

Q. Yes. A. When he told me it was ready I went
up to the still. There was a ladder leading up and
Mr. Metz was there himself.

Q. Now, will you tell us whether or not there
was a scaffold erected in the still at that time? A.
Yes.

Q. Now, will you describe as best you can what
this still was? A. It was a steel still.

Q. What was its diameter? A. 1 should judge

0 perhaps seven feet.
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Q. About how high was this scaffold that was
erected on the inside of the still? A. In the neigh-
borhood of six feet.

Q. About six feet high? A. Yes.

The Court: How high was the still?
The Witness: I should judge about 12 feet.

Q. You say the still was about 12 feet high and
seven feet in diameter, is that correct? A. That is
just an estimate.

Q. This scaffold which was in the still when you
arrived there, how high was the scaffold? A. Well,
it covered the body of the still, that is, the pieces
were set out about the circular part of the still.

Q. Was that a square scaffold? A. Built up
square.

Q. And how many posts were there? A. Four.

Q. And how high were the posts? A. Well, 1
should judge in the neighborhood of six feet.

Q. And what kind of material were they made
of? A. Joists, two by four, three by four, four by
four.

Q. When you refer to a joist, is this a section of
a joist? A. I should judge they were four by four.

Mr. Wortendyke: May I ask if counsel is in-
tending to offer these pieces of wood in evi-
dence?

Mr. Elkins: Not yet.

Mr. Wortendyke: Then I submit it is highly
prejudicial to use them in the way they are be-
ing used.

The Court: Yes.

Q. What size were the joists?
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The Court: The joist that held this platform.

Q. The four posts you have referred to? A. I
would not say positively, but I think they were
four by four.

Q. Is that your judgment, four by four? A. Yes.

Q. Now, these four joists, how were they con-
nected, that is, how were they connected so that
they remained upright? A. There were pieces
nailed across them at the top, and lateral pieces.

Q. Now, when you got to this scaffold you say
Mr. Metz was with you? A. He was on the scaf-
fold.

Q. And after you went to work, what was to be
done? A. I marked the places where he wanted
the still drilled.

Q. Then what did he do, go away or remain
there? Did he remain on the scaffold? A. I think
he went down out of the still, after showing me.

Q. How did you get up to the top of the scaffold,
by what means? A. I climbed up the ladders.

Q. Now, when you went up did the scaffold ap-
pear all right to you? A. From a casual glance, I
took it for granted that the scaffold was safe.

Q. And when you got on the scaffold and after
the holes were located for you, did you start to
drill? A. No, I first took a hammer and a center
punch and I centered where they were marked so
that the drill would not run.

Q. Now, what kind of a drill were you to use? A.
A three-quarters drill.

Q. Is that an air drill? A. The drill we were
using, the motor was an air drill.

Q. Now, after you center-holed the places where
you were to drill, what did you do, what next did
you do? A. I took the drill over near one of the
spots which was center-punched and I said to the
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helper to give me a hand and to hold this up until
I could get back of it and begin to drill the hole.

Q. What did you mean when you said so that
you could get back of it? A. So that we could put
pressure on it to feed the drill.

Q. Go ahead, what next did you do? A. And the
next, we went down.

Q. That is, while you were working, trying to
drill this hole? A. We just lifted the drill up and
the scaffold broke.

Q. When you say the scaffold broke, what do you
mean, it fell down? A. Yes.

Q. The whole thing? A. No, that corner where
we were standing on, and the two of us went down.
Q. What happened? A. The posts collapsed.

Q. By that, what do you mean? A. The nails
pulled out of the posts.

Q. Then you went down? A. Yes.

Q. You fell to the bottom of the still? A. Yes.

Q. About how many feet was that? A. Approx-
imately six feet.

Q. And when you got down there, what did you
notice if anything regarding the nails in the post?
A. T noticed that they were small nails.

Q. Can you tell us about what size nails they
were, from your observation? A. I should think
they were about a six penny nail.

Q. I show you a nail and ask you whether that
is a six penny nail? |

Mr. Wortendyke: I object on the ground
that this man is not qualified as a carpenter.
Mr. Elkins: I withdraw the question.

Q. Will you tell us whether or not in your ex-
perience you have had occasion to supervise and
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erect scaffolds? A. I have worked on scaffolds all
my life.

Q. And how many years is that? A. Over 40
years.

Q. And do you know how to build scaffolds? A.
I do.

Q. And do you know what type nails are used?
A. T'do.

Q. Do you know what type joists are used? A.
I do.

Mr. Elkins: Are his qualifications admitted?

Mr. Wortendyke: The witness’s statement
that he has worked on scaffolds all his life is
rather ambiguous. I submit if a man does
drilling and does work necessitating his eleva-
tion to a certain point on a scaffold he may be
able to do his work on the scaffold and yet not
be sufficiently qualified.

The Court: I think you are entirely right
on that. This man says he has worked on scaf-
folds, but that does not mean that he has
worked on the building of scaffolds.

Q. In your experience of 40 years, have you built
scaffolds? A. I have built scaffolds on tank work,
and I worked as a carpenter with my father when
I was a young man.

Q. How many years? A. I must have worked
with my father four or five years.

Q. Well, have you had any experience building
scaffolds? A. I have had. I built scaffolds on
tanks that were 30 feet high and 90 feet in diam-
eter.

Q. And have you built many scaffolds in your
time? A. Well, in a great many places where we
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worked, we would have to build our own scaffolds,
but generally we have horses.

The Court: How many scaffolds have you
built yourself during this time?
The Witness: Probably two dozen, 24.

Q. Are you familiar with the nails that are used
and the size of the nails? A. Yes, sir.

Q. Do you know the different size nails? A.
Yes, sir.

The Court: And have you worked on scaf-
folds that were built by other carpenters?

The Witness: Oh yes, sir.

The Court: See them erected by these other
carpenters?

The Witness: Yes, sir.

The Court: See the nails used in them, as
well as the nails you used yourself?

The Witness: Yes, sir.

The Court: All right.

Mr. Wortendyke: Now if the court please,
I would like to ask one or two questions on this
point.

The Court: You may do so.

Cross EXAMINATION BY MR, WORTENDYKE :

Q. Is it a fact, Mr. Byram, that the materials
used in building scaffolds vary upon different kind
of work to be done, the size of the tank and so
forth? A. Yes, sir.

Q. And when you say you have built 24 scaffolds,
you do not mean that those scaffolds were all built
of the same size lumber and with the same size
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nails? A. Well, a scaffold builder never uses
smaller than a ten penny nail.

The Court: No matter what size the scaf-
fold?

The Witness: Regardless of the size, a larger
scaffold will require a larger nail.

Mr. Wortendyke: That is all.

REDIRECT EXAMINATION BY MR. ELKINS :

Q. What size nail is this one? A. That I judge
is about a six penny nail.

Mr. Elkins: I would like to offer this in evi-
dence.

Mr. Wortendyke: I don’t think that is ma-
terial or relevant.

The Court: No.

Q. Now, when you got down to the bottom of
this scaffold you say you noticed the nails out of
the posts, is that correct? A. Yes.

Q. Now, will you tell us what in your opinion the
size of those nails were? A. Well, in my opinion
they were six penny nails.

Q. Will you tell us whether or not the nails you
saw were similar to this one in size? A. Just about
the same.

Q. And the nails you saw in these posts were
six penny nails? A. Yes, sir.

Q. Will you tell us from your experience whether
those nails were the proper kind of nails to be used
in the erection of that sort of a scaffold to hold two
men? A. In my opinion they were not the proper
nails to use in any seaffold.
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Q. Would those nails hold the weight of two men
and a drill when they got up? A. This apparently
didn’t.

Q. Now, what size nails should have been used?
A. Ten penny nails.

Q. What size is this one? A. That is a ten
penny, I should judge.

Mr. Elkins: May I offer these nails in evi-
dence?

Mr. Wortendyke: I object. He may use
them for illustration, but I do not think they
are evidential in this case.

The Court: They may be admitted for illus-
tration, not that they are the same nails, but
to illustrate the sizes of ten penny nails and six
penny nails.

The Witness: These are wire nails which
have a greater tendency to pull out than the
old cut nails.

Mr. Wortendyke: My objection to their ad-
mission is that a proper foundation has not
been laid.

The Court: I will exclude them as evidence.

Q. Now Mr. Byram, after you had fallen to the
Lottom of this still, what was the next thing that
occurred? A. Well, it took me a few minutes to
collect my senses. I found there was blood running
down oniny forehead and I felt to see if I could
locate the cﬁt, to see what it was, and then T tried
to get on my feet and found out I could not stand
on my left foot, that I could not place no weight
on it at all.

Q. Did you remain at the bottom of this still for
any length of time? A. I remained there for a few

minutes.
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Q. These crosspieces, were they the things that
held the posts together? A. They tied the posts to-
gether to keep them from swinging. |

Q. And these crosspieces were the things that ,
kept the posts in place, is that correct? A. Yes.

Q. And they were the only things that held the
posts, so that they would not fall down, is that cor-
rect? A. That was it. 3

Q. And it was these crosspieces that came out,
is that correct? A. It was the piece that supported
the scaffold on top that was nailed across this way,
not the laterals.

Q. Then how did you get out of the still? A. I
got out through a hole in the bottom.

Q. What caused the scaffold to fall, in your opin-
ion? A. The nails had pulled out and bent up as
the weight pulled them.

The Court: Will you explain where these
10 . nails were, in other words what pieces they held
together?

The Witness: This represents two pieces of
board, square at the top with these strips nailed
across, so the scaffold boards can go across,
then there were laterals nailed along here. At
each of the corners were one of these posts.
When we were on the top of the scaffold me
and my helper stooped down and picked up the
drill like this and the scaffold gave way and

The Court: The horizontals gave way you

mean?
The Witness: Yes, sir.

o I went down to the bottom. The bottom of the Q. What about the cross pieces? A. They were
still was concave like that and my head was pulled out when we went down on that side, of
cut and my foot was hurt and I was lying on course.
the bottom. I looked over and I could see the Q. They came down, too? A. Yes. .
end of that board that had swung down with Q. In your opinion what caused the cross pieces
the nails pulled out, with the small nails in it. to pull out? A. Why our weight falhng. with the

The Court: Do you mean by that it was the scaffold broke the cross pieces on that side down.
crosspiece from the upright or the upright upon : : '
which the platform rested? The Court: How much did the drill you were

30 The Witness: The crosspiece nailed to the lifting, weigh? ; 30

upright. The Witness: Well, T would judge about 30
The Court: And upon which the floor of the pounds.

scaffold rested, is that right?

The Witness: Yes, sir.

Mr. Wortendyke : May I ask that this diagram
be marked for identification?

The Court: Yes, it may be marked.

(Marked Exhibit P-5 for identification.)

Q. What I want to know Mr. Byram is this:
What caused the collapse at the outset, your weight
on this scaffold, if the scaffold were properly nailed,
would the scaffold fall? A. No.

Q. Your weight having been put on it and the
scaffold having fallen, what in your opinion caused
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the scaffold to fall after your weight got on it? A.
Why the nails were too small that were used in
erecting it.

Q. And is that improper construction? A. Yes,
I should call it so.

Q. Now, after you got out of the still, where were
you taken to, where did you eventually go to? A.
They assisted me down to what they called the labo-
ratory.

Q. Were you able to stand on your feet? A. T
could stand on my right leg, but the left foot was
absolutely helpless, I could not rest any weight at
all on it.

Q. Did you eventually get home, were you taken
home? A. Yes.

Q. When you got home did the Doctor attend
you? A. Dr. Hoops came down shortly after I was
hurt.

Q. And when Dr. Hoops came down did he ex-
amine you? A. He looked at the foot and he said,
“We will have to have an x-ray taken to determine
the nature of the injuries.”

Q. And was an x-ray taken? A. Dr. Pearlberg
took the x-ray. ;

Q. Did you go back home then? A. Yes, I went
back home.

Q. And were you put to bed? A. Well, I was not
put to bed, but I had to rest the foot; I could sit in
an easy chair raising the foot on something else.

Q. Did you have it in a cast? A. Not immedi-
ately; Dr. Hoops bound it up.

Q. Did he put a cast on later? A. Later, yes.

Q. How were you able to get around after the
accident, how were you able to walk after the acci-
dent? A. I didn’t walk only with two crutches,
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Q. Doctor Hoops says the crutches were used
about three and one-half months; is that correct?
A. Something like that.

Q. What did you use after the crutches? A. Then
T used a cane.

Q. He said he saw you last in July 1926—

The Court: How long did you use a cane
after that?

A. T used a cane after discarding the crutches up to
September or October of that year.

Q. September or October, 19267 A. Yes, sir.

Q. Now, during that time, from December, 1925,
until September or October, 1926, did you work?
A. No, I went to work late in 1926.

Q. About what month? A. I think it was the
latter part of September, I am not positive about
that.

Q. Will you tell us whether you worked from
December, 1925, until some time in October, 1926?

Mr. Wortendyke: He has already testified
that he went to work in September and October.

Q. From the time you were injured until the time
you went to work, did you earn any money? A. No.

Q. Did you lose the salary you were getting? A.
Certainly.

Q. How much were you getting at the time of the
accident? A. Between forty and forty-five dollars.

Q. Were you paid by the hour? A. Yes, 90 cents
an hour.

Q. And how many hours did you work? A. 48
hours a week for the Kellogg Company.
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Q. So that at 90 cents an hour you made $43.20
a week, is that correct? A. Yes.

Q. And you made that every week? A. Yes.

Q. No lost time? A. I lost holidays.

Q. Well, your weekly salary was $43.20 and you
lost that from December, 1925, until September,
1926?

Mr. Wortendyke : I object, he said he received
an hourly rate and holidays and so forth were
deducted.

Q. Well, did you make $43.20 every week? A. I
did, with the exception of holidays.

Q. There were not many holidays in that period?
A. Not many holidays, no.

Q. All right. Did you earn any money from the
time of the accident until you went to work in Sep-
tember? A. No.

The Court: Were you paid anything on ac-
count of wages from this concern? Did you
get any wages?

The Witness: No, sir, no wages at all.

Q. Did you have any bills for medicines? A.
Doctor’s bills?

Q. Yes. A. No, Dr. Hoops was paid by the in-
surance company.

Q. Did you have any medicine bills? A. Some
small bills like for stuff to rub on it.

The Court: To make a long story short, you
make no claim for doctors’ bills or medicines?
The Witness: No.
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Q. During the time of your injury, from Decem-
ber, 1925, until the time you went back to work,
did you suffer any pain, disability or discomfort?
A. Only from that foot.

Q. Which foot is that? A. It was very sore after
the doctor told me I could walk on it.

Q. That was the left foot? A. Yes, sir.

Q. What part of the foot was injured? A. The
heel.

Q. Did that pain? A. It did.

Q. After the time you went back to work did you
walk on it as well as you could before the accident?
A. No.

Q. What was wrong with it? A. I could not rest
my weight on it. T had to rest my weight on the
ball of my foot.

Q. What discomfort did you experience? A.
Why, it hurt, particularly the cords leading up to
the ankle from the heel.

Q. Before the accident did you have any such
condition? A. No, sir.

Q. And do you have any of this discomfort now?
A. Yes, if I put any weight on my heel. T carry
my weight on the ball of my foot.

Q. While you were on the top of the scaffold, did
you do anything which caused the scaffold to fall?
A. Nothing at all.

Q. All you and your helper were doing was trying
to drill these holes? A. Yes.

Q. Will you tell us whether or not you or Mr.
Stokes had anything to do with the scaffold at all
before it was built, or while it was being built,
or after it was built? Did you have anything to do
with the building of the scaffold? A. Nothing
whatever.

Mr. Elkins: That is all.
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CrossS EXAMINATION BY MR. WORTENDYKE :

Q. Now, Mr. Byram, your regular employment
with the M. W. Kellogg Company was that of a
layer-out in the shell department, is that a fact? A.
A. Yes.

Q. And when you say shell department you refer
to the department having to do with the manufac-
ture of tanks of one kind or another, is that a fact?
A. Tanks and cylinders.

Q. Do you know whether this particular tank was
manufactured by the Kellogg Company in the first
instance? A. I do not know whether they built it
or not.

Q. On December 9th, 1925, work was slack down
there, was it? A. Yes.
Q. And is that the reason you changed from your

regular form of employment and took on the drill-
ing work? A. No. I was working on my regular
form of employment marking off the plates before
they were formed up. It jwas not work that re-
quired a thorough mechanic, and they put me to
doing anything so long as I was kept at work.

Q. In other words you were a skilled and thor-
ough mechanic in the shop, were you not? A. Yes,
sir.

Q. Skilled in structural and mechanical work?
A. T won’t say in structural work.

Q. And in the particular department you say
you were in, namely the Shell Department, did that
involve any drilling on your part? A. Not par-
ticularly.

Q. Is it or is not not a fact that when you took
on this drilling job it was a different form of work
than you had been regularly doing with the con-
cern? A. It was.
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Q. How did you and Stokes get down to the
plant at Warren, New Jersey? A. In an automo-
bile.

Q. Your car? A. My car.

Q. Who drove? A. I drove.

Q. Did you bring your equipment with you? A.
We did.

Q. In the car? A. Yes.

Q. Now, in addition to this pneumatic three-
quarter-inch drill—that uses compressed air, does
it? A, Yes.

Q. What other equipment was necessary for the
operation of this drill? A. A hose, an air line and
the proper drills.

Q. And these you got where? A. From the com-
pany.

Q. So that you took the drill and the necessary
equipment, the air supply? A. We had several
drills of various sizes. They couldn’t tell me what
size holes were wanted so we took various size
drills and sockets and two or three lengths of hose,
I cannot say exactly how much, but what we
thought would be sufficient.

Q. And you had this, I suppose, in the back of
your car? A. Yes.

Q. Now, yvou got down to the Warner-Quinlan
Company between nine and ten o’clock in the morn-
ing? A. Yes.

Q. And where did you put your car? A. Just
ran it alongside the building where I saw other
cars parked.

Q. And at that time your equipment was in the
car, was it? A. Yes

Q. And then where did you go, Mr. Byram? A.
T went down to the watchman’s shanty and inquired
for Mr. Metz.
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Q. And how far away from the car was that? A.
Maybe 100 feet. or 150 feet.

Q. How far from this still which you were to
drill was it that you parked your car? A. About
the same distance I think.

Q. In the opposite direction? A. No.

Q. Then when you saw Mr. Metz did you and he
go to the still together? A. We walked over, yes.
I received word, he told me that they were not
ready and I think we walked together up to the
still and he showed it to me where it was. The still
was an upright steel still and he told me he wanted
to get it cleaned out, the scale taken off and a
scaffold built, and I asked him if we should return
to Jersey City or wait there and he said wait, and
I asked him how long it would take him to do it
and he said it will probably be ready that noon
time. Then we went to the pump house and waited.

Q. Now, referring to the first time you saw the
still in the company with Mr. Metz, did you go in
the still at that time? A. No, sir.

Q. Did Mr. Metz indicate to you in a general
way from where you stood where these holes were
to be drilled? A. No.

Q. From where you stood as you walked up to
the still were you able to tell or form any opinion
as to the height of the still? A. We could judge by
looking at it from the outside. It looked to me to
be approximately 12 feet.

Q. Then you waited around and had your lunch?
A. Yes.

Q. And then you went over to the still? A. Just
as soon as he sent word down.

Q. Now, from the time you arrived and parked
your car and went to see Mr. Metz until vou got
word after lunch that you might proceed with the
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job, your car was parked where you left it, with
your equipment in the car? A. No. It was getting
along toward noon time and I said to the helper,
supposing we take the hose up and find out where
we are going to need it, so we took the hose and the
drill up and found out where we were going to need
it and laid it at the foot of the still.

Q. Did you at any time from the time you
reached there until the time when you climbed up
on the scaffold or actually entered the still for the
purpose of doing this work, either see the scaffold
or examine it? A. No, sir.

Q. So that the first you saw of the scaffold was
when you actually climbed up on it? A. Yes.

Q. Did anybody tell you it was O. K. before you
went up? A. No.

Q. You just made a casual inspection? A. It
looked to me like a scaffold.

Q. And you had about 40 years’ experience with
scaffolds? A. Not giving them any particular in-
spection.

Q. Between what intervals was the conversation
had about building the scaffold for two men?

Mr. Elkins: I object, based upon an unwar-
ranted assumption of facts.

A. I don’t remember anything about that.

The Court: Leave out the two men. I do
not recall the two men part of it. But he has
said that they told him they were going to build
the scaffold.

Mr. Wortendyke: I withdraw the question.

Q. Now, Mr. Byram, when you went in there
after lunch you saw Mr. Metz up on the scaffold,
didn’t you? A. Yes.
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Q. What was he doing up there? A. He was
waiting for me to come up, so that he could show
me where he wanted the holes drilled.

Q. Was there anybody else on the scaffold with
him? A. I could not say, but I think there was
one man.

Q. You are positive, however, that Mr. Metz was
up there? A. Yes.

Q. And do you know who that other man was?
A. No, sir, I do not.

Q. Is he in court here today? A. No.

Q. Do you recognize him in court here today?
A. No.

Q. Now, when Mr. Metz was up there, did you
have any conversation with him as to the form or
method of construction of the scaffold? A. No.

Q. You looked at it and started to climb up? A.
I just seen the scaffold was up there, that was all
the looking at it I did. T could not help but see it.
I didn’t make any inspection, I thought they would
know enough to build a scaffold.

Q. You usually inspect scaffolds before you go
up on them? A. No.

Q. What was the weight of the equipment which
you were about to bring up on this scaffold? A. I
should judge 30 pounds; between 30 and 40 pounds.

Q. You have never weighed it? A. No, sir, but
it is between 30 and 40 pounds.

Q. When you reported at the still you had your
helper with you, did you not? A. T called to him
to come up.

Q. Who went up first? A. T did.

Q. Who brought the equipment up? A. He
handed it up to me.

Q. And after he handed it up to you, did he come
up then, too? A. Yes.
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Q. And when he and you and the equipment and
Mr. Metz were on the scaffold, was there anybody
else there? A. I don’t think there was.

Q. Are you positive of that? A. I am quite posi-
tive. The other man had gone down.

Q. Now, do you recall the size of these uprights?
A. Just from looking at it, climbing up. It might
have been four by four or four by two.

Q. Then you are not positive whether it was two
by four or four by four? A. No.

Q. Now, you said that this scaffold conformed
roughly to the circular shape of the tank? A. The
tank was circular and there were four posts.

Q. Now, was this scaffold circular or rectangu-
lar? A. It was four-sided.

Q. Then you climbed up the ladder? A. Yes.

Q. And had your assistant hand the equipment
up to you? A. Yes.

Q. And in the meantime where was Mr. Metz?
A. Mr. Metz was on the scaffold when we came up,
to show us where the holes were to be drilled.

Q. Now, vou say your doctor’s bill was paid by
an insurance company? A. Yes.

Q. What insurance company paid you? A. I do
not- know anything about that.

Mr. Elkins: I object. :

The Witness: All T know is T got a state-
ment here from the insurance company from
M. W. Kellogg Company saying Dr. Hoops’ bill
was paid and the bill from the Rehabilitation
Clinic was paid and Dr. Perlberg was paid for
the X-rays.

Q. So that as far as you know, all the medical
expenses and rehabilitation expenses were paid by
your employer?
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Mr. Elkins: We have no claim here for med-
ical bills and I ask that the jury be instructed
to disregard the remarks made by counsel.

The Court: Then you waive them?

Mr. Elkins: Yes.

Q. Now, after you fell this six feet, who picked

10 you up? A. Nobody.

Q. You picked yourself up? A. Yes.

Q. And where did you go? A. As soon as I got
my senses together and could see where I was go-
ing I got out of the still.

Q. How did you get out of the still, did you
have to employ a ladder? A. I went down the
ladder.

Q. So that after you fell down from the secaffold
and picked yourself up, you lowered yourself down
to the ground, is that a fact? A. Yes.

Q. Where did you go from there? A. Then I
was taken down to the laboratory.

Q. Who did you talk to there? A. There were
a couple of men in there and T told them I desired
to go home, I would like to have somebody dress
my heel.

Q. And how did you get home? A. Somebody
drove me home.

Q. How did you get over to the car? A. I walked
with the assistance of a man on each side of me.

Q. Now, from where you stood on the bottom of
this still, just before you went up the ladder to get
on the scaffold, were you able to reach the place
where these holes were to be drilled? A. Before I
went on the scaffold?

Q. Yes. A. No, they were located above the scaf-
fold.

Q. They were above your reach from the floor of

40 the tank? A. Oh, yes.
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Q. You are employed now, are you not? A. Yes.
Mr. Wortendyke: That is all.
REDIRECT EXAMINATION BY MR. ELKINS:

Q. Now at the time you fell, Mr. Byram, was
that at or near the place where the holes were to be
drilled? A. At one of the holes.

Q. And you were working on this one hole when
the collapse came, is that correct? A. Just start-
ing to work on it.

Q. How many pounds did you weigh at the time
of the collapse of the scaffold? A. Between 175
and 180.

Q. Do you know how much your helper weighed ?
A. I should judge about 150 pounds.

Q. And you do not know whether there was any-
body else on the scaffold at the time it collapsed
or not? A. No.

Mryr. Elkins: That is all.
RECROSS EXAMINATION BY MR. WORTENDYKE :

Q. When you say you were working on the holes
you mean you were about to work on the holes?
A. We were going to start work.

Q. Did you ever bring to the attention of Mr.
Metz the equipment you were planning to bring up
on this scaffold before the scaffold was erected?
A, No, '8ir.

Q. Did you have your equipment there at any
time when you talked with him? A. The equip-
ment was in the car when I first talked to Mr
Metz.
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Q. Where did you talk to him, at your car or
away from the car? A. Why, I waited—they sent
word down I believe from this watchman’s place
and Mr. Metz came over and we walked up, then

while we were waiting for them to:get the still!

ready my helper and I brought the equipment over
and laid it down just outside:the still.

Mr. Wortendyke: That is all.
REDIRECT EXAMINATION BY MR. ELKINS

Q. Do I understand Mr. Metz saw the equipment
before you brought it into the tank? A. I don't
know if he looked at the equipment or not.

Q. Was he there when the equipment; was being
put in it? A. He was around the still.

Q. That was where the equipment was being
brought to?: A. Yes.

Q. You saw the equipment being brought into
the still? A. Yes.

Q. And where was Mr. Metz while the equip-
ment was being brought into the still? A. I think
he was on the scaffold at first.

Q. In other words he did see the equipment, some
time before the fall of the scaffold? A. Yes:

Mr. Elkins:.That is all.
RECROSS EXAMINATION BY MR. WORTENDYKE :

Q. Now, this tank I think you said was elevated
above the ground? A. Yes.

Q. So that it was necessary to go up a ladder?
A. Yes
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Q. And when you brought the equipment over, in
order to save time, it was outside of the still, wasn’t
it? A. Oh yes, we didn’t have it up in the still.

Q. And Mr. Metz was inside the still watching the
cleaning, was he? A. I think he was.

Mr. Wortendyke: That is all.
REDIRECT EXAMINATION BY MR. ELKINS:

Q. But he was outside also? A. In and out of
the still.

Q. While the equipment was being brought into
the still? A. I positively believe Mr. Metz saw the
drill we had there.

Juror Number Eight: Did you have the drili
in your hand at the time the scaffold fellx

The Witness: Yes, just picked it up.

Juror Number Eight.: And is it possible that
the hose could have been entangled around
the cross-piece that came loose?

The Witness: No, I am positive it was not,

because we took it up on this side of the scaf-
fold and we were working over on the other
side, there was not a possibility of the hose be-
coming entangled in the scaffold in any way. .

Juror Number Two: Were you drilling at
the time you fell? Was the drill going through
the metal at the time you fell?

The Witness: No, sir, we had merely lifted
the drill up until I could take a rule and
measure the distance from one side of the still
to the other to get the mecessary blocking.

Juror Number Two: Then there was no
vibration at the time from the drill?
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The Witness: No, sir.

Juror Number Two : Just merely the weight
of you men and the drill?

The Witness: Yes, sir.

(Witness excused.)

EpwWARD J. LLYONS, sworn.
DirecT EXAMINATION BY MR. ELKINS:

Q. Where do you live? A. Cranford, New
Jersey.

Q. How long have you lived there? A. Five
years the 30th of January.

Q. By whom are you now employed? A. M. W.
Kellogg Company, Jersey City.

Q. As what? A. Layer-out foreman, carpenter
department. '

Q. And is carpentry your trade? A. Yes, sir.

Q. How long have you been a carpenter? A.
About 25 years.

Q. During your experience as a carpenter have
yvou built scaffolds? A. Yes, sir.

Q. How many? A. Thousands of them.

Q. Of various types? A. All types and kinds.

Q. And have you built scaffolds in the interior
of steel tanks? A. Yes, sir.

Q. Are you familiar with the type of construc-
tion, material and nails used? A. Yes, sir.

Q. Now, in a scaffold built in the interior of a
tank about seven feet in diameter, about 12 feet

high, the scaffold being built at a height of about

7 feet from the top, on which scaffold there are
boards upon which men rest, on four uprights that
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are called joists, is that correct? A. You can call
them joists if you like.

Q. With cross bars across to hold it upright and
in place, what is the usual size of nails, and what
are the proper nails to be used on a scaffold of that
type? A. When using one inch boards, one by ten
boards, of which I have a piece on the desk, to con-
nect the two uprights on which the floor planks are
laid, they are fastened with ten penny nails, six ten
penny nails on each side.

Q. Did you ever use a six penny nail? A. Never.

Q. Will you tell us in your opinion a scaffold
which is constructed of the type which I just men-
tioned, and six penny nails are used, will you tell
us whether in your opinion that is a faulty con-
struction? A. Absolutely, yes.

Q. With a scaffold built with six penny nails,
would you consider that scaffold safe for two men,
one weighing about 175 or 180 pounds and the other
150 pounds and a drill weighing about 30 pounds—
would the weight of those men on a scaffold for any
length of time cause the scaffold to collapse, or
would it hold? A. Well, that question is hard to
answer in that way.

Q. Then I will withdraw it and ask you this
question: Assuming that a scaffold is built of the
type mentioned, and two men, one weighing 175
or 180 pounds and the other 150 pounds, and a drill
about 30 pounds in weight, the two men not doing
anything unusual on the scaffold to cause it to col-
lapse or interfere with its construction, and that
scaffold collapses, what in your opinion would cause
it to fall? A. Faulty construction, not using big-
ger nails, because the nails were too small.

Mr. Elkins: That is all.
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CROSS EXAMINATION BY MR. WORTENDYKE :

Q. You always build scaffolds of various degrees
of strength, depending upon the work for which they
are to be used? A. Positively.

Q. If you are going to build a scaffold to sup-
port two work men, you do not put the strength
in it that you would in building a skyscraper? A.
No, sir.

Q. And the thickness of the lumber used and the
size of the nails varies with the nature of the job
it is intended for, isn’t that so? A. Well, to this
extent: All scaffolding, as a rule, where it is for
construction work, outside of carpentry work, are
of four by four uprights, one by ten ledger board:
and one by six braces, using ten penny nails, two
nails in each end of the buck brace and six nails
in each end of the ledger board, regardless of the
height you go up.

Q. And regardless of the weight it is to carry?
A. The weight for machinery and any kind of
structural work is about the same.

Q. So that, according to your opinion, if this
scaffold had been built with ten penny nails it
would be sufficient to sustain the weight of any
number of men? A. Positively, providing you had
no cross grained or knotty material to drive your
nails in, because each ten penny nail should sup-
port a weight of 300 pounds.

Q. So that if at one point you have six ten penny
nails that would support a weight of 1800 pounds?
A. Yes, sir, at that point.

Q. In other words the weight to be supported I
the scaffold built with ten penny nails is in'propor-
tion to the number of nails used? A. Well, up to a
certain extent, yes. If you go to put those nails
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in a ten inch ledger board, one by ten, the board
might not hold that weight because the board it-
self would not be strong enough.

Q. Well, assuming that the lumber is all right,
I am asking you now only with regard to the nails?
A. All right, every nail will hold approximately
300 pounds, that is, one ten penny nail.

Q. You are employed by the M. W. Kellogg Com-
pany? A. Yes.

Q. Were you employed by the M. W. Kellogg
Company at the time of this accident, December 9,
1925? A. No, sir.

Q. What is your official capacity with the M. W.
Kellogg Company? A. At the present time I am
layer-out foreman in the carpentry department.

Q. Do you know the plaintiff? A. No, sir, I do
not.

Q. Did you ever see him before? A. No, sir.

Q. You are here under subpoena?

Mr. Elkins: I object if the court please.
The Court: Sustain the objection.
Mr. Wortendyke: That is all.

REDIRECT EXAMINATION BY MR. ELKINS:

Q. You have no interest in this case at all? A.
Absolutely none.

Mr. Elkins: That is all.

(Witness excused.)

Mr. Elkins: That is the plaintiff’s case with
the exception that I would like to put on Dr.
Perlberg when he arrives, which will be before
one o’clock.

The Court: If there is no objection, you may
have that privilege.
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Motion for Non-Suait.

Mr. Wortendyke: I respectfully move for a
non-suit in this case on the authority of the case
of Holmes against Pellagrino, decided in the
Court of Errors and Appeals in May 1926.

My specific grounds with respect to the pres-
ent case are these:

First, there has been no competent evidence
before the court and jury upon which the jury
may reasonably predicate negligence on the
part of a specific agent or through such agent
of the defendant in the bringing about of this
accident ; secondly that it appears from the un-
contradicted testimony introduced by the plain-
tiff,, that the plaintiff himself assumed the risk
of this particular scaffold, and I refer, in that
connection, to his testimony to the effect that
he saw the scaffold before he went up it and
that it appeared to him to be all right; third
there is no evidence in the case that there was
brought home to this defendant, through its
agents, servants and employees, the amount of
weight that this equipment was supposed to
sustain in carrying on the duties of this plain-
tiff. Fourth on the ground that there has been
no competent proof before the jury to show ex-
actly what defect there was, if any, in this scaf-
fold which was the natural and proximate
cause of it having fallen.

The Court : While there may be merit in what
you now urge in respect to contributory negli-
gence or assumption of risk, nevertheless I feel
that it is a question for the jury and I will
deny your motion and allow you an exception.
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DEFENSE.
HERBERT HASLAN, sworn.
DIRECT EXAMINATION BY MR. WORTENDYKE :

Q. Where do you live? A. 621 Arlington Ave-
nue, Westfield, New Jersey. :

Q By whom are you employed at the present
time? A. I am employed at 90 West Street
New York City.

Q. On December 9th, 1925, by whom were you
employed? A. By the Warner-Quinlan Compz;ny
plant manager in Warren, New Jersey. :

Q. And what was your official capacity and con-
nection with that company at that time? A. I was
plant manager.

Q. And as plant manager what were your duties
with respect to the maintenance, repair and upkeep
of the equipment of the plant? A. Well, you are
talking about the plant in general or this lspeciﬁc
case? My duties there were to—well, I will give you
an idea of how the plant was run: We had in that
plant 13 asphalt stills, two dubbs cracking units
agitators, and other stills where we made é‘asoliné
and refined oil, and each one of these units had a
superintendent. For instance, the asphalt stills
had t}.leir superintendents, the dubbs stills, they had
superintendents, and all through the line the work
was detailed out so that each unit had its superin-
tendent who had charge of that particular part of
the installation. In the case of the dubbs units we
had a man by the name of Metz.

Q. On the day of this accident, in December
1925, between nine and ten o’clock in the mornine
did you see the plaintiff in this case, Leon Bvragi
at the plant at Warren, New Jersey? A. I di('i not.
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Q. Did you see him during that day? A. No, I

did not.

Q. Did you, through the office of the plant man-
ager, make any arrangement sfor the repair of a
dubbs unit? A. I did.

Q. And those arrangements were made with the
M. W. Kellogg Company? A. Yes, sir.

Q. And was that made by contract? A. It was.

Q. Now, referring to Exhibit P-1 and P-2, do
those together constitute the contract under which
this work was done? A. It did, but that is not a
contract, that is an order.

Q. What is the function or purpose of the stub
marked Exhibit P-2 with regard to the order itself?

Mr. Elkins: Objected to on the ground that
it is immaterial. It speaks for itself.
The Court: I suppose it does.

Q. And was the work commenced pursuant to
that order by the M. W. Kellogg Company? A. Yes,
sir.

Q. And they were paid for it, were they? A.
They were, so far as I know.

Q. As plant manager were you or were you not
the superior of the subordinate superintendents in
charge of the various units? A. I was.

Q. And on the 9th day of December, 1925 or pre-
vious thereto, did you give any instructions to Mr.
Metz with respect to the repair work on this dubbs
unit? A. I did.

Q. And what were those instructions?

Mr. Elkins: I object to them.

The Court: What is the purpose?

Mr. Wortendyke: To deny the evidence of
the plaintiff to show that this Mr. Metz had au-
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thority to undertake the erection of a scaffold
in the way and manner in which the plaintiff
has alleged.

The Court: Of course that would not be bind-
ing at all if he disregarded his instructions. The
objection is overruled.

Mr. Elkins: Exception.

Q. What was the nature of your instructions? A.
To prepare the chambers, have them opened up and
cleaned out and ready for Kellogg to go along and
drill test holes into that particular chamber.

Q. After you had given those instructions, did
you make any inspection to see whether they had
been carried out? A. I did not. '

Q. And were you ever given notice that anything
had happened on that particular day in this dubbs
unit that you refer to? A. Yes. It was brought
to my attention that Kellogg wanted a scaffold built
in the expansion chamber.

Q. When was that, do you remember? A. T don’t
remember the date, but just prior to their commenc-
ing the work, I suppose it must have been some time
in the morning, the men came to carry out that
work. I instructed Metz to have our carpenter build
them a seaffold, to build them what they required to
do their work. It was a small scaffold, the cham-
ber is ten feet in diameter and ten feet high, and
where these particular holes were going to befdrilled
was two feet from the top, so that the scaffold wouid
naturally have to be about six feet high.

Q. Will you give us the exact words constituting
the instructions to Mr. Metz to build this scaffold?
A. Well, I told him to get our carpenter and build'
a scaffold for them to suit their requirements.
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Herbert Haslan. Called by Defendant. Cross.

Q. And was that all you had to do with it? A.
That was all, outside of when the holes were drilled
they were to be gauged, measured.

Q. Do you know who the carpenter was or who
the carpenters were that were going to build the
scaffold? A. Yes, a man by the name of Rose.

Q. One man, was it? A. Well, he had a helper.

Q. The helper is not in court, is he? A. I really
don’t know; I don’t see him.

Mr. Wortendyke: Cross examine.
Cross EXAMINATION BY MR. ELKINS:

Q. Now, Mr. Metz was in charge of this particu-
lar work in this still, is that correct? A. He was—
he was not in charge of the work, he was in charge
of the units.

Q. And he had full control and supervision over
the units, that is correct, is it? A. When they were
operating Mr. Metz was their superintendent.

Q. Well, was he in charge when it was necessary
to make repairs? A. Not in charge, no.

Q. I mean, if repairs were necessary, he would be
the man to take care of them? A. He would see
that the unit was cleaned out and opened up, ready
for the mechanic to go in and do whatever work was
necessary.

Q. And he was the man wtih whom the Kellogg
men who were sent there had their conversation?
A. Yes.

Q. And he was in authority to direct the men
where the work was to be done, that is correct, is
124 AL Xes,

Q. And whatever instructions Mr. Metz got was
through you, is that correct? A. Yes.

67

Herbert Haslan. Called by Defendant. COross.

Q. And you were the plant superintendent? A.
Yes.

Q. And you had sole charge and supervision over
the entire plant? A. Yes.

Q. Representing the company? A. Yes.

Q. Now, your company did build the scaffold,
there is no doubt about that, is there? A. That is
right. :

Q. And the scaffold was built by your men only
and without any aid given by the Kellogg men? A.
The scaffold was built by Rose and his helper.

Q. Now you said to Metz to prepare the chamber
so that the Kellogg men could work in it; did that
include the erection of the scaffold if necessary? A.
No.

Q. Well, was your company to build a scaffold?
A. No, sir.

Q. Well why did it build a scaffold? A. As an
accommodation, which is often done.

Q. How much time was consumed in the erection
of this scaffold? A. A scaffold of that nature I sup-
pose would take two and one half or three hours to
put up.

Q. How much money did it cost your company to
accommodate them? A. I suppose about maybe
twelve dollars.

Q. Now, did your company deduct the $12 from
the Kellogg Company? A. I don’t know whether
they did or not.

Q. In spite of the fact that your company was
not to build a scaffold, the scaffold was built? A.
That is right.

The Court: That was built by your orders?
The Witness: Yes, sir.
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The Court: And under the direction of your
superintendent ?
The Witness: Yes.

Q. Now, you say that the Kellogg men through
Mr. Metz instructed you that they wanted a scaf-
fold built? A. Yes.

Q. Did you know anything about the construc-
tion of a scaffold before that time, before Mr. Metz
told you about the men wanting a scaffold? A. I
knew there would have to be a scaffold of some kind
built.

Q. You knew that? A. Yes.

Q. Did you notify the Kellogg Company when
you gave them the order that they would have to
bring the necessary boards to erect this scaffold? A.
I did not for this reason—

Q. Yes or no. A. No.

Q. Can you tell us what time of the day it was
that your Mr. Metz told you about the men want-
ing a scaffold built? A. Sometime in the morn-
ing, I don’t know exactly.

Q. I mean before that time, did you know it was
necessary to build a scaffold? A. I knew when we
were giving out the work that it would be neces-
sary to have a scaffold there to do the work.

Q. How soon before the men came there did you
know that the holes had to be drilled? Was it one
day, two days, three days before the men actually
got there that you knew the work had actually to
be done? A. I don’t follow your question.

Q. I mean this: How long before your men came
there that morning, the day of the accident, was it
that you knew these holes had to be drilled? T mean
how long prior to the day of the accident? A. It
was probably two or three months before that when
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we determined to drill these holes to find the thick-
ness of the still, to find the working pressure of that
particular unit.

Q. So that you knew it two or three months be-
fore? A, Yes.

Q. And at that time you knew it would be ne-
cessary to build a scaffold? A. We had scaffolds
built at the time, of the same kind; my men built
them, similar to the one this man fell from.

The Court: And you were familiar with the
erection of scaffolds?

The Witness: Yes, sir.

The Court: Did this same man Rose build
other scaffolds for you for that purpose?

The Witness: Yes, sir, he built several scaf-
folds in that chamber.

The Court: So far as the actual construction
of this scaffold is concerned, while you contend
that you were not obligated under your con-
tract to build it, nevertheless you do now say
you did assume to build it and built it with
your workmen under the supervision of your
superintendent?

The Witness: Well, we did build it, yes sir,
in order to facilitate the work, to get the job
done. Instead of waiting for Kellogg to send
their carpenters up from Jersey City, we had
at the time probably a half million dollars of
work going on, so instead of waiting we had
our own carpenter jump in and build the scaf-
fold to get them started.

Mr. Elkins: That is all.

Juror Number Two: When you built these
scaffolds previous to this, how many men did
you build it for?
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A. Usually two men were on those scaffolds work-
ing.

REDIRECT EXAMINATION BY MR. WORTENDYKE :

Q. On these previous occasions when you had
built scaffolds for your men to clean out, was it
necessary for them to use any tools weighing 30
pounds or more in the work? A. We did, on differ-
ent occasions. We had a certain amount of welding
to do in there. I myself have been in different cham-
bers with two men on scaffolds when making an
examination, but not at this particular time when
Kellogg’s men were there. It was planned to have
these men drill Kellogg’s test holes. I had person-
ally examined this chamber on a scaffold somewhat
similar to the one this man fell from and in this
chamber—I don’t know whether it was on account
of the sulphur in the oil, a tremendous amount of
corrosion had taken place and where the plates were
originally one and one-half inches thicks, they had
corroded to one inch or three-quarters of an inch
so we had to be very careful, building scaffolds,
supervising and keep in close touch with the con-
dition of the chamber on account of this corrosion
and I would safely say that every month we were
examining those chambers very careful on scaffolds
something similar to the one I suppose was built at
this particular time.

Q. And do you know of your own knowledge what
caused this scaffold to fall on the 9th of December,
1925? A. I was not there when it fell.

Q. You do not know? A. No. I was told that it
was overloaded, that there were too many men on it.

Q. Did you see it after this man is alleged to have
fallen from it? A. I believe I went up on the scaf-

40 fold, yes.
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Q. And what was the condition of it when you
saw it immediately after he fell?

Mr. Elkins: I object.
The Court: Objection overruled.

A. I really cannot remember. It had collapsed, but
which way I do not remember, that is, which side
had collapsed.

Q. Did you take occasion to examine the nails
in it? A. No, sir.

Q. Do you know what portion of it had collapsed?
A. My recollection of it was, although T am a bit
hazy on this, it is over 12 months ago, the top board
running across where the men stood on, I think it
was that part that broke, although I am not posi-
tive about how that scaffold was.

Q. Do you say it was one of the planks that
broke? A. Yes.

Mr. Elkins: I object. He says he does not
remember.

The Witness: I said it was a plank where
the men stood, and let go.

Q. You are not employed by the Warner-Quinlan
Company at the present time? A. No, sir.
Q. And have not been for how long? A. Over
2 months.

Mr. Wortendyke: That is all.

RECRrROSS EXAMINATION BY MR. ELKINS:

Q. This scaffold that you saw after the accident,
was that similar to the scaffolds which had been
customarily built there? A. I believe it was.
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Q. Had any other scaffolds collapsed previous to
this particular one? A. No.

Mr. Wortendyke: T do not think that is ma-
terial.
The Court: The question has been answered.

Q. Didn’t it appear rather strange to you that
this scaffold should collapse? Was there something
unusual about that? A. Something unusual?

Q. Are you familiar with scaffold constructions?
A. Yes, I have seen a lot of it.

Q. Well, with a scaffold of this type, with two or
three men standing on it, having a drill weighing
30 pounds, one man weighing 175 or 180 pounds and
one man weighing 150 pounds, the drill weighing 30
pounds, the men standing there and not working—
should that make the scaffold collapse? A. I would
not say, but a whole lot can make a scaffold col-
lapse.

Q. Assuming that one man was placing the drill
in position and the other man was in back of him
ready to give pressure, with the men standing in
that position, with nothing else interfering with the
scaffold, should that cause the scaffold to fall, yes,
or no. A. I would say no.

Q. And if it did fall, doesn’t that indicate to you
that there was something wrong with the construc-
tion of the scaffold, or doesn’t it indicate that there
was something wrong, when the collapse came. A.
Something had happened, not necessarily to do
with the scaffold.

Mr. Elkins: T ask that the last part of the
answer be stricken out.

The Court: Yes.

Mr. Elkins: That is all.

(
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REDIRECT EXAMINATION BY MR. WORTENDYKE :

Q. Do you know where Mr. Metz is now? A. I
do not.

Q. How long is it since you have seen him? A.

2 months, about that time.

Q. When you examined this scaffold after the ac-
cident had occurred, do you know whether the four
uprights and the cross braces were still in posi-
tion? A. I do not remember.

Mr. Wortendyke: That is all.

The Court: To what portions of the scaf-
fold were down, you do not presume to tes-
tify?

The Witness: No, sir, it is hazy in my mind.

The Court: So that what gave way and
what portion came down, you do not now rec-
ollect?

The Witness: I do not recollect, no, sir.

Juror Number Eight: You said that the
scaffold gave way. Just what do you mean by
giving way? Pulling loose at the nails, or
what?

The Witness: It fell. The scaffold fell.
Now, whether the nails pulled up or the
planks broke, I do not remember.

RECROSS EXAMINATION BY MR. ELKINS :

Q. The last time you saw Mr. Metz he was work-
ing for the Warner-Quinlan Company, is that cor-
rect? A. Yes.

Q. And that was the last place you knew he was
at or could be found? A. Yes.

10
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Q. And you have not seen him since? A. No,

sir.

Mr. Elkins: That is all.

CHARLES ROSE, sworn.
DirEcT EXAMINATION BY MR. WORTENDYKE :

Q. Where do you live? A. Clark Township.

Q. Where are you employed now? A. Bachman
and Sellers, Rahway, on housework.

Q. What is your trade? A. Carpenter.

Q. On December 9th, 1925, by ‘thOIIl were you
employed? A. By the Warner-Quinlan Company.

Q. Where? A. Over in Warren. ind

Q. Were you there employed as a carpenter? A.
Ye(;sl.. When did you leave the employ of Warne‘r-
Quinlan Company? A. The first part of April,
19?5' Are you acquainted with the dubbs units, the
tank which was to be repaired on the 9th day of
December, 19257 A. Well, I seen them. ;

Q. Did you have anything to do about it or ar.ly
connection with it on that day? A. Well, I built

the scaffold.
Q. Who told you to build the scaffold there? A.

.. Metz gave me the orders.
\VI(;E.T lfrlldl\flt t}fat time when you built this. sc'af-
fold, had you had any experience in the building
of scaffolds before that? A. I built many of them.
Q. How many? A. That I cannot say.
Q. How many years have you been a carpenter?

40 A. About 15 years.
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Q. And have you built many scaffolds in that
period? A. Well, I have been building scaffolds
on and off on this job.

Q. Can you give me any opinion as to the num-
ber of scaffolds you have built? A. I cannot.

Q. Have you built scaffolds of varying degrees in
size and height? A. I have.

Q. Now, Mr. Rose, you say Mr. Metz told you to
build this scaffold in this dubbs unit on December
9,1925? A. Yes.

Q. Did he say anything to you when you went
there to build this scaffold as to what it was to be
used for or by whom it was going to be used? A.
Yes.

Q. What did he say? A. He told me to build a
scaffold to suit them people that were going to
work on it.

Q. And who are those people that were going to
work in there? A. The Kellogg people I under-
stand.

Mr. Elkins: I object unless he knows of his
own knowledge. He says he was told by Mr.
Metz.

The Court: It is too late. The question has
already been answered.

Q. What did you do then when he told you to do
that? A. Well, I built a scaffold.

Q. When you built the scaffold, describe what
size lumber you used and just how it was con-
structed? A. Well, I used four by fours for up-
rights.

Q. Yes. A. One by tens for brackets, that is,
across the two uprights.

Q. Did you put any planking on top? A. I did,
yes.
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Q. And how many widths of planking did you put
across the top? A. Well, as many as would go in
the chamber without cutting them.

The Court: You had these planks lying side
by side?

The Witness: Yes, sir.

The Court: What were the sizes of the
planks?

The Witness: Three by ten.

Q. Now, how were these uprights and ecross mem-
bers fastened together? A. Nailed.

Q. And what size nails? A. Well, that I am not
quite certain about, whether I used ten penny or
twenty penny nails on this particular scaffold.

Q. You say you are not certain whether you used
ten penny nails? A. But any nail was strong
enough to hold that, any of them two kinds.

Q. Are you or are you not certain as to whether
you used six penny pails? A. Six penny nails?
No, sir.

Q. When you say no sir do you mean you are not
certain or that you did not use them? A. They
cannot be used for scaffolds.

The Court: Did you use them?
The Witness: No, sir.

Q. Did you use nails any smaller than ten penny
nails? A. No, sir, not that I can recall.

Q. And are you certain of that? A. I am.

Q. And while you were building this scaffold,

was anybody in there in the tank with you? A.

T believe I had a laborer helping me to get the lTum-
ber up there.
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Q. Who was he? A. That I cannot recall.

Q. Is he in court today? A. No, sir.

Q. Do you know where he is? A. No, sir.

Q. Now, were any of the Kellogg men in there
while you were building the scaffold? A. No, sir.

Q. After you had completed the scaffold did you
inspect it, look at it? A. I did, I looked things
over and as far as I could see the work was all
right.

Q. When you finished the erection of this scaf-
fold in your opinion, from your experience in build-
ing scaffolds, how much weight would that scaf-
fold sustain? A. Well, it should have held the
weight of two or three men; that is what I under-
stand was supposed to be on the scaffold.

Q. How do you know how many men were sup-
posed to be on the scaffold?

Mr. Elkins: I object.

The Court: By whom were you told?

The Witness: I was told by Mr. Metz that
gave the order to build a scaffold for a couple
of men to work inside the chamber. That is
the word I got.

Q. And after you built the scaffold and before
you turned it over, did you see the plaintiff, Mr.
Byram? A. T don’t remember really. I didn’t have
any connection with those people.

The Court: You say you had nothing to do
with them at all?’

The Witness: No sir.

The Court: They didn’t give you orders or
tell you how to build anything?
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The Witness: No. I knew there were two
men when I was through with the scaffold. I
went and asked them if the scaffold was all

right.

Q. You say you went to the men and asked them
if it was all right? A. Well, there was some one of
them people there in the place at the time, I won’t
say whether it was one or two, but there was some
people connected with Kellogg that I asked if the
scaffold was all right.

The Court: How did you know they were
connected with Kellogg Company?

The Witness: I was told they were Kellogg
people.

The Court: Who told you that?

The Witness: Metz told me, and that is all

I know.

Q. Would you recognize one of them if you saw
him? A. I won’t say; I never seen him before that
morning and I didn’t pay no attention to him.

The Court: Mr. Byram stand up. Did you

see that man there?
The Witness: I don’t remember having seen

30 him before that.

Q. Was Mr. Byram one of the men that you asked
whether the scaffold was all right?

Mr. Elkins: I object. It is manifestly im-
proper. He does not remember seeing this man
before to-day and Metz told him that the men
were from the Kellogg Company.
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Q. Now, after you completed this job and asked
these two men, whoever they were, whether it was
all right, what did you do and where did you go?
A. I went back to another job in the plant.

Q. Did you take your helper with you? A. That
I don’t remember. I had no regular helper.

The Court: There was nobody except Mr.
Metz who gave you any orders or instructions
regarding how to build or what material to use
in the erection of that scaffold, is that correct?

The Witness: No sir; I didn’t take no in-
structions, just to build the scaffold to suit
them people who were to work there.

The Court: And you never asked them prior
to building it, what woods to use?

The Witness: No sir, but I asked them when
I was through if the scaffold was all right.

Q. Did you see the scaffold after this alleged acci-
dent, after it had fallen? A. Yes sir.

Q. Do you know what broke on it? A. I cannot
exactly recall really what broke. I could not say
for sure whether the wood split or the nails pulled
out.

Q. What time of day was it you inspected this
scaffold after it fell? A. That I cannot say exactly,
but I was called to come and repair it after I heard
that it fell down.

Q. And do you recall what you found broken
about it? A. Well, that is what I say, I don’t just
exactly know because the lumber was all piled up
in a heap and I could not just exactly say what it
was.

Mr. Wortendyke: Cross examine.,
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Cross EXAMINATION BY MR. ELKINS:

Q. Your name is what? A. Charles Rose.

Juror Number Two: May I ask a question:
You said you were instructed to build a seaffold
by Mr. Metz to suit these people. Just what do
you mean by suiting them? In strength or in
condition.

The Witness: Strength and height, so that
they could feel satisfied with the scaffold when
it was finished.

Jurior Number Two : For the holding of their
equipment and hose?

The Witness: Yes.

Juror Number Eight : Did you use new joists
or old joists and crosspieces?

The Witness: Well, they were not perfectly
new. The lumber had been used before, but I
could not see any defect in it.

Jurior Number Eight: The material was put
together with what kind of nails, finishing nails
or flat head nails?

The Witness: Common headed nails.

Mr. Elkins: May I put on Dr. Perlberg at
this time?

The Court: You may.
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HARRY J. PERLBERG, called as a witness for the
Plaintiff, having been first duly sworn, testified as
follows:

DirEcT EXAMINATION BY MR. ELKINS:

Q. Doctor, are you a practicing physician of this
State? A. I am.

Mr. Wortendyke: The qualifications are ad-
mitted. I know Dr., Perlberg.
Mr. Elkins: The jury may not know him.

Q. Have you specialized in any branch of your
profession? A. Specialized in x-rays.

Q. And how long have you been doing that? A.
Kight years.

Q. And how long have you been admitted to prac-
tice medicine? A. Since 1912—15 years.

Q. Connected with any institutions? A. The City
Hospital, the County Hospital, the County Tuber-
culosis Hospital, the County Tuberculosis Clinic.

Q. Did you take an x-ray picture of Leon Byram,
the plaintiff in this case in December, 1925? A.
Yes, December 9th.

Q. At whose request did you take the x-ray? A.
Dr. Harold Hoops.

Q. And have you got a copy of the x-ray or a
report of what it discloses? A. I have a carbon
copy of the report, a duplicate.

Q. Is that your report? A. Yes sir.

Q. Just tell the court and jury what the x-ray
discloses regarding his foot and when I say foot,
which foot do you speak of? A. The x-ray was taken
of the left foot and it showed a multiple fracture of
the oscalsis, which is the heel bone, with a slight
turning inward of a large fragment of bone.
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Q. That is shown on the x-ray? A. Yes sir.

Q. Have you got the x-ray plate, Doctor? A. I
have not.

Q. Who did you give it to? A. Dr. Hoops.

Q. And you do not know what he did with it? A.
No sir.

Q. Doctor, that condition of multiple fracture,
that indicates a breaking of the bone into a number
of fragments? A. Yes sir.

Q. Small fragments, were they? A. Well, I don’t
remember now whether they were small or large.

Q. Doctor, after the fracture and after the bones
mended, is there any callus formation? A. There is.

Q. Will you tell us whether or not in your opinion
the callus formations brings on disability and pain?

Mr. Wortendyke: I think we have that testi-
mony in. The Doctor is qualified as an expert
to testify to his findings on the x-ray, and I
suggest that we eliminate any unnecessary con-
sumption of time in bringing that out again.

Mr. Elkins : Then may I qualify the Doctor—

The Court: Is the question whether or not
this condition will cause pain?

(Question repeated by stenographer.)

Mr. Wortendyke: I submit there is no proof
that this doctor saw any callus when his x-ray
was made.

The Court: Did you find any callus forma-
tion?

The Witness: At the time of the examination
on December 9th, there was no callus forma-

tion.
The Court: That seems to answer the ques-

tion.
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Q. Did you take an X-ray of his foot recently?
A. Yes, sir.

Q. How long ago? A. Three-quarters of an hour
ago.

Q. And have you the plates here? A. Yes.

i Q. Does it show any deformity? A. Well, there
1s some shortening of the heel bone, the oscalsis.

Q. Is that in your opinion due to the fracture
the multiple fracture? A. Yes. ,

. Q. And is that a permanent disability? A. Yes,
sir. .
: Q. In your opinion, how will that affect his abil-
l.ty to walk or stand on that foot? A. It will inter-
fer.e with his balance, and, of course, putting his
weight on it will probably give him some paikh be-
cause the bones are not in normal alignment. The
arrangement of the bones has been disturbed.

Q. Now, Doctor, will you kindly describe the
plates which you took three-quarters of an hour ago
fmd particularly point out the part wherein ‘rhgre’,
Is an abnormality. A. This is a view of the left
foot, and this is a side view. This is a view from
behind, and this irregular line running through it
between this point and this point is the line o(f the
main fracture. This is the injured foot and this is
the uninjured foot. This injured foot, this bone in
the injured foot is thicker and turned slightly in-
.Ward. This is the outer side of the foot ‘nnd' this
3.8 the inner side. This showed a turning slightly
Imward. This is the right foot, the no"rmn'l
one, showing that this bone is ionger and it
points directly backward, whereas in the other one
1t turns slightly this side, which is inward. Thi%
deformity is due to the fracture. In this view i"ti
does not show so much except that the fracture is
evident in there, and this nart that looks white irs
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callous, or new bone, and this bone is cocked up a
little. This is what makes this shorter. This is the
injured foot and this is the mormal foot. This
showed this bone to be thicker and shorter than this
one on the uninjured right side.

Q. The fracture which you X-rayed in December,
1925, in your opinion was that due to a trauma or
accident of some sort? A. Yes.

Q. And this condition now showed by the X-ray
plates is a condition resulting from that original
fracture? A. Yes.

Mr. Elkins: Cross examine.

CroS8 EXAMINATION BY MR. WORTENDYKE :

Q. Doctor, can you tell us in what respect the

left foot of Leon Byram differed in shape and size
before the accident from its appearance now as
shown by your X-rays? A. No, I cannot.

Q. Are you prepared to say, Doctor, that the
present shape or size or the shortening, as you call
it, of the left heel bone of this plaintiff could not
have existed before this fracture? A. It would be
most unusual.

Q. In your experience, Doctor, are the heel bones
or the bones of the feet identical in shape and size
in the case of a person that has sustained no frac-
ture at all? A. Yes, that is to say, there may be a
slight projection like a spur on it that will not be
on the other, but otherwise they are the same.

Q. In other words, in a normal person who has
sustained no fracture the heel bone of either foot
may have a slight spur or irregularity on one which
is not on the other where there has been no frac-
ture? A. Just to answer your question technically,
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a spur is simply a slight projection. There is a
spur on this particular foot and the spur occurs in
people who are on in years.

Q. So that you say there is a possibility that
the left heel bone of this patient, you never having
seen him before this plate was taken, did have some
irregularity or spur on it which alters its contour
from the other foot? A. No.

Q. Then what do I understand you to mean,
Doctor? A. May I illustrate on this one?

Q. Yes, do so. A. This is a spur, this little dark
projection there. That has nothing to do with the
arrangement of the bone; it is like a wart on the
nose, and that has nothing to do with the nose.
Here is another one. This is a spur and this is a
spur, but that has nothing to do with that bone at
all.

Q. Is this structure of that spur osseus? A. Yes.

Q. Of the same composition as the bone itself?
A. Yes.

Q. And located on the periphery of the bone, is
it? A. Yes. I

Mr. Wortendyke: That is all.
REDIRECT EXAMINATION BY MR. ELKINS:

Q. But in your opinion, Doctor, the condition
which this man has is one due to a natural cause,
or one brought about by an accident? A. What
condition?

Q. The condition of his leg. A. The deformity?

Q. Yes. A. Oh, positively.

Mr. Elkins: I will offer these plates in evi-
dence.
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Mr. Wortendyke: No objection.
(Marked Exhibit P-6, P-7, P-8 and P-9.)
Mr. Elkins: That is all.

RECROSS EXAMINATION BY MR. WORTENDYKE :

Q. Is it your experience as a medical and surgi-
cal practioner that the skin surrounding the heel
bone is extra heavy, is it not? A. Yes.

Q. Now, referring to the heel on the injured foot
of the plaintiff, Leon Byram, in your opinion, Doc-
tor, will the abnormality or shortening of the heel
bone to which you have testified, be compensated
by the growth of extra or thicker tissues to make
up for that difference? In other words, will not
nature provide such a cushion through the tissues
surrounding that member so as to compensate for
any alteration in its size or contour? A. Why, that
is a hard question to answer. Nature does ordi-
narily compensate to make up deficiencies, bhut
there is no deficiency in this case, there is simply
a loss of balance in the foot, and it does not mean
that there is excessive wear on one point over the
other.

Q. In your opinion there will be no compensa-
tion for the shortening of this heel bone? A. Not
so far as skin and tissue are concerned.

Q. Will there be any compensation from any
other source? A. His leg may be twisted slightly
to compensate. He may walk differently. He may
walk on the ball of his foot or the heel of his foot.
T do not feel qualified to express an opinicn as to
how this is going to be compensated.

Q. But you will not go so far as to say that it
is not possible that there will be—
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Mr. Elkins: I object to any possibilities.
What we are concerned with is probabilities.

Q. So that you will not go so far as to say, Doc-
tor, that it is not improbable that it will be com-
pensated for either by adjustment of the leg or its
position, or some other growth of the bone to take
care of it? A. I would not like to give an opinion
on that. That is an orthopedic problem and I am
not qualified in orthopedic surgery.

Juror Number Eight: From the X-rays you
took at the time of the accident did you make
a diagnosis?

The Witness: Yes, sir.

Juror Number Eight: And that report gives
a complete diagnosis?

The Witness: This is the carbon copy of the
report I sent the doctor.

Juror Number Eight: Weren’t there any
X-rays showing any indications of ligaments
or tendons having been torn loose or anything
of that kind?

The Witness: The X-rays will not show
ligaments or tendons.

Mr. Wortendyke: That is all.

REDIRECT EXAMINATION BY MR. ELKINS:

Q. The X-ray just shows the broken fragments
of the bone? A. Yes, sir.

Q. And that was indicated by the X-ray which
you took? A. Yes.

Mr. Elkins: That is all.
(Witness excused.)
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The Court: Do you take the position, Mr.
Wortendyke, that the defendant company did
not assume to do the work of erecting this scaf-
folding by their agent’s servants and under the
direction and subject to the orders of the de-
fendant company?

Mr. Wortendyke: My position is simply
this: That in order to expedite the work being
performed by the M. W. Kellogg Company,
through its agents and servants, employees of
the Warner-Quinlan Company, the defendant
company furnished a carpenter and foreman,
material for the erection of the scaffold, and
that scaffold was erected, as has been testified,
for the purpose of accommodating these em-
ployees of the M. W. Kellogg Company and to
suit their approval.

The Court: I understand that. The ques-
tion I am concerned about is whether you take
the position that your company, the defendant
company, assumed responsibility for the prop-
er construction of that scaffold.

Mr. Wortendyke: I take the position that
it did not assume responsibility.

(Recess Until Two P. M.)
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AFTER RECESS.
JHARLES ROSE, recalled :

DIRECT EXAMINATION BY MR. WORTENDYKE
RESUMED :

Q. Mr. Rose, how thick were the cross members
Joining the uprights on which the planks rested in
this scaffold? A. One inch.

Q. And how long are six penny nails? A. Not
quite two inches.

Q. And in your opinion, based upon your experi-
ence as a carpenter for I think you said 15 years,
and specifically your experience in erecting scaf-
folds for various kinds of work, would six penny
nails, driven through the one inch cross member,
have been sufficient to support the weight of the
planking alone? A. Well, I guess they would hold
the planking, just the weight of the scaffold itself.

Q. Would they have been sufficient to support
any other weight? A. I don’t think it would. It
will not hold any vibrations of the scaffold, with
anybody on it.

Q. Would it be sufficient to support the weight
of one man on the scaffold? A. Well, it might, if he
was very careful.

Q. Would it be sufficient to support the weight
of two men on the scaffold? A. I don’t think so.

Q. Well, when you say you used either ten or
twenty penny nails to hold these cross members on,
how do you recall that fact? A. Because that is
the nail T mostly used for scaffold work.

Mr. Wortendyke: Cross examine.,

20
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Cross EXAMINATION BY MR. ELKINS :

Q. How long had you been working for the War-
ner-Quinlan Company before this accident? A. I
started the first part of July the same year.

Q. And were you hired as a carpenter or as a
scaffold builder? A. As a carpenter.

Q. And as a carpenter you did all the carpentry
work around there, is that correct? A. I did for
the plant, yes.

Q. And is that a very large plant? A. Well, I
won’t say it is so very large.

Q. Was there any other carpenter there besides
yourself? Were you the only carpenter in the
plant? A. Working for the company, yes.

Q. And how much space, how much ground did
that plant cover? A. Well, that is a hard thing, T
cannot really say.

Q. Well, it is not a small plant, there are a lot of
stills there, is that correct? A. Well, 1 cannot say
for sure, I would say it would occupy a square
mile, maybe.

Q. How many stills did they have in that plant,
the kind in which you built this scaffold? A. Why,
I don’t remember now. They had two, first, and
they installed two more of the same kind while I
was working there, but I do not remember if they
were already installed at the time this happened.

Q. You were kept pretty busy around there?
You had a lot of work, didn’t you? A. Whatever
repair work there was to be done around the plant
I dome.

Q. Now, when you were asked to build this scaf-
fold, with reference to the day of the accident, was
it the same day or the day before? A. T believe it
was the same morning.
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Q. The same morning? A. Yes.

Q. And what were you doing at the time you
were notified to do this work? A. I believe I was
doing some work in the shop; I cannot quite re-
member that.

Q. Well, when you you were called away to do
this work, Metz was the man that called you? A.
Yes.

Q. And he took you away from the work you had
been doing to finish this scaffold job, is that so?
A. Yes.

Q. Did Metz take you to the tank, to the still?
Who took you to the still? A. Why, he told me
the still the scaffold was to be built in, to build the
scaffold to suit the people that were going to work
in there. It was specified the scaffold would be
built so that the men could work in it.

Q. Did you know the specific kind of a scaffold
vou were to build? A. I didn’t know specifically
the certain scaffold, T just built a scaffold to work
on in the chamber.

Q. Just tell us exactly, if you remember, what
Metz told you about the type of scaffold, what kind
it was to be and how high it was and so forth. A.
Why, I don’t know if he told me the height.

Q. He must have told you? A. He told me just
to build a scaffold high enough so that they could
reach the top of the chamber.

Q. That is all he told you? A. Yes.

Q. Before that, nobody had said anything to you
about the kind of scaffold or how it was to be made,
how high it was, how many boards were to be put
on it at all? A. No.

Q. And Metz was the man that gave you those
directions? A. Yes.
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Q. After receiving those directions did you then
go for your material and helper or was that
brought to you by somebody else? A. As I said I
had a laborer—I used to get a laborer to help me
once in a while when I could not handle the lumber
myself. I sent him to get some lumber and I was
getting ready inside the chamber for the scaffold.

Q. This helper you had, he was not a carpenter,
he was just an ordinary laborer around the yard?
A. Yes.

Q. He did not know anything about carpentry,
did he, the kind of nails nor the boards, nor any-
thing like that? A. Not that I know.

Q. He brought this material to you and it was
put into the tank, is that right? A. Well, I pulled
it up in the tank from down below. 1 was in the
chamber and he handed them up to me from the
ground.

Q. Well, you finally got all the lumber into the
ingide of the tank, that is correct, is it? A. Yes.

Q. Now, these posts, how did you arrange to get
those up against the side of the tank; were they
placed against the side of the tank? A. Not ex-
actly.

Q. These cross bars, isn’t it a fact you nailed one
side of them and the laborer nailed the other gide?
A. No, sir.

Q. Well, how did you manage to nail all these
four sides together without the help of anybody?
A. Why, I nailed one side at a time.

Q. And what about the other side, did the other
man nail the other side until you could get around
there? A. I stood those pieces up against the other
side of the chamber until I got the nail started,
then finished up myself.
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Q. Isn’t it a fact that the other man helped put
the boards together? He did help you to do that?
A. I don’t remember whether he did or not.

Q. Well, it is a fact that the helper nailed one
end while you nailed the other, until you got
around— A. He didn’t use no tools.

Q. You are sure of that? A. I am sure of it.

Q. And you want us to believe that you did all
the hammering? A. I did all the hammering there
was to be done.

Q. And you put all the nails in? A. Yes, sir.

Q. Every one of them? A. Yes, sir.

Q. Now, how many nails—these nails were put
in the end of the brackets, is that right, the cross
brackets, that is one end of the brackets would be
at the upper part of the upright, is that right? A.
Right up at the end of the upright, yes.

Q. And you would nail it up there, is that cor-
rect? A. Yes.

Q. And then on the upper part of the upright
there would be a plank across to the other upright
upon which the planks of the platform would be,
is that correct? A. Yes.

Q. And in the plank connecting the two uprights
vou put nails on both ends, is that corect? A. Yes.

Q. What kind of nails did you put in? A. Well,
I am not quite sure if I used ten or twenty penny
nails.

Q. As a matter of fact, you are not sure what
kind of nails you used at all, that day, that is so,
isn’t it? A. No.

Q. You are not sure whether you used— A. Any
one of them nails would be strong enough to hold
any scaffold, either ten or twenty penny nails.
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Q. Assuming you put a six penny nail in there,
that would be the improper nail for that work,
wouldn’t it, assuming that you did.

Mr. Wortendyke: There is no evidence that
he did, if the court please, as far as his testi-
mony is concerned.

Mr. Elkins: I withdraw the question.

Q. You said that if a six penny nail was used on
the cross brackets it would not hold two men, that
is 80, isn’t it? A. Yes.

Q. So that if six penny nails were in those boards
and these two men got on the platform and started
work on the platform and the scaffold fell, isn’t it
a fact that the fall would be due to the improper
construction and use of these nails, that is so, isn’t
it? If the scaffold fell on which these two men
were and in the cross boards there were six penny
nails, the falling would be caused by the improper
construction and the improper use of those nails,
that is so, isn’t it? A. I guess it would, in that case.

Q. Now, Mr. Witness, you said, if I recall your
testimony correctly, that you were told to build a
scaffold to suit the men, that is so, isn’t it? A. Yes.

Q. Well as a matter of fact, Mr. Rose, you had
not seen the Kellogg men until after the scaffold
was finished, that is so, isn’t it? A. I had no com-
munication with them.

Q. So that you did not know what kind of a scaf-
fold these men wanted, so far as your knowledge
was concerned, getting it from Kellogg’s men, you
did not know what kind of a scaffold would suit
them, did you, until after you finished the scaffold?
I mean, did you know from information which you
received from the Kellogg men, whose opinion was
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to guide you, that you were going to suit them? A.
I cannot say that.

Q. So that you did not know from your own
knowledge and the knowledge of these men, whether
there were going to be one man, two men or three
men, you did not know that, did you? A. Well—

Q. Yes or no, did you know that? A. No, but
here—

Q. You have answered the question. Now Mr.
Witness, in the construction of this platform or scaf-
fold, did Mr. Metz say anything to you about getting
it up in a hurry, that the men were waiting around,
and to get back to your job right away? Did he say
anything like that? A. I don’t recall it.

Q. Did he say anything about the fact that the
men were waiting there? A. He said they were
waiting.

Q. And did he say, “I don’t want to keep them
waiting long?”’” A. Not that I remember.

Q. As a matter of fact, he did take you away from
your job? A. Yes.

Q. It was a rush job? A. Yes.

Q. And as soon as you finished your work you
went back to the unfinished work which you had
left? A. I did.

Q. And how long did it take you, Mr. Rose, to
build this saffold? A. I cannot just remember ex-
actly.

Q. Well, was it 20 minutes or a half hour? A.
Well, it took me pretty nearly the whole forenoon.

Q. The whole forenoon? A. That is, for getting
the lumber and building the scaffold, and getting it
finished.

Q. Now, Mr. Rose, can you tell us how many nails
were put in on each bracket at the upper end of the
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uprights? A. Well, I put in three nails on each
one, on each stud.

Q. How about the bottom? A. The bottom was
resting on two planks across the chamber.

Q. And there was nothing to hold the bottom, was
there? A. I nailed the bottom fast to the planks.

Q. To the brackets? A. To the planks.

Q. What planks? A. That I had across.

Q. How many nails did you put in the ends of
those? A. That I cannot say exactly.

Q. You do not know whether it was one, two,
three or five? A. It was just to keep the uprights
in position, just to keep them from slipping either
way, forward or back.

Q. Now Mr. Witness, assuming that you put up
this scaffold in the manner in which you have de-
scribed and you used twenty penny or ten penny
nails— A. Yes sir.

Q. What makes you so positive you used ten
penny nails? A. I always use those for scaffold
work.

Q. Did you use six penny nails? A. Never did
for scaffolds.

Q. In all the time you worked there? A. In all
the time I worked there.

Q. If you used six penny nails, they would not be
strong enough? A. If I used them—they could not
be used.

Q. If you used them it would have been bad con:
struction, that is, if you used them, I am not saying
you did. A. If I did, yes, but I didn’t.

Q. Now you say you used twenty penny or ten
penny nails. A. Ten penny nails.

Q. Assuming you used those, and that men got
on there, one weighing 175 or 180 pounds and the
other 150 pounds, with a 30 pound drill, is there
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any reason why that weight could not have been
held on that scaffold? A. With six penny nails?

Q. With ten penny nails. A. There could be, in
a case like if the lumber was defective in some way,
that it either split or sometimes there might be a
spot where you put a nail where it is not quite solid
enough.

Q. In other words, if the scaffold fell, it was not
built right, that is so? If it fell while the men were
on it it was not built right, that is so, isn’t it, Mr
Rose? That is, if these men were on there and the
scaffold fell, it indicates that the scaffold was not
built right, something was wrong with it, either the
wood or the nails, that is so, isn’t it? A. Well, some-
times when anybody builds a scaffold to do certain
work, they generally do it to suit the work to be
done. Now, I was told when I started the scaffold
that a couple of men would be working there, and
I understand there were four men on the scaffold
when it broke down.

The Court: Did you see them?

The Witness: No sir.

The Court: That is just what somebody told
you?

The Witness: Yes sir.

The Court: Strike that out, what he under-
stands.

Q. Now, I would like to have an answer to my
previous question.

(Repeated by stenographer as follows) :

“Q. In other words, if the scaffold fell, it was not
built right, that is so? If it fell while the men were
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on it it was not built right, that is so, isn’t it, Mr.
Rose? That is, if these men were on there and the
scaffold fell, it indicates that the scaffold was not
built right, something was wrong with it, either the
wood or the nails, that is so, isn’t it?”

A. Well, it seems that way.

Q. While you were building this scaffold, Mr.
Rose, was anybody from the Kellogg Company
whom you knew, in the tank while you were build-
ing the scaffold? A. No.

Q. You and your helper were in there alone? A.
Yes sir.

Q. And as a matter of fact, you did not see any-
body from the Kellogg Company at all from the 10
time you first spoke to Mr. Metz until the time you
left the tank and went back to your work, that is so,
isn’t it? A. Not that I remember.

Q. Had you put any scaffolds up in the plant be-
fore this one? A. Yes, I put up plenty of them.

Q. A lot of them? A. Yes.

Q. About the same kind of scaffolds? A. About
the same kind of scaffolds we used in the chambers

10 The Court: What is the difference in length
between a six penny nail and a ten penny nail?

The Witness: Well, a ten penny nail is—I

cannot exactly remember, three inches I think,

and a six penny nail is something less than two

inches.
Mr. Elkins: If your Honor please, T have

samples of them, if counsel has no objection 1
will offer them in evidence.

90 Mr. Worf*tendyke: Ask the witness if those before that. 20
are the nails. Q. And none of them ever fell, did they? A. No !
Sir.

Q. Will you tell me whether or not the upper
nail is a six penny nail? A. A. six penny nail, yes.

Q. And the lower one is what? A. That is a ten
penny nail.

Q. You saw this scaffold after it fell, T mean the
one in which these men were? A. I seen it, yes.

Q. And it collapsed entirely, the whole thing fell
down? A. One corner of it. ‘

Mr. Elkins: I offer them in evidence.

Mr. Wortendyke: No objection.

(Card containing two nails offered in evi-
dence marked Exhibit P-10.)

Mr. Elkins: That is all.

30 REDIRECT EXAMINATION BY MR. WORTENDYKE :

Q. You are not now in the employ of the Warner-
Quinlan Company? A. No sir.

Q. How long have you been out of their employ?
A. Since the first part of April, 1926.

Q. What kind of heads did these nails have? A.
Flat heads.

Q. Like these? A. Yes.

Q. How about the wood, did you inspect the wood
before you put it up? A. Well I looked at it.

Q. Did you examine it? A. That is a thing I
cannot say, that I examined every part of it.

Mr. Wortendyke : That is all.
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Fred’k J. Conway. Called by Defendant. Direct.

RECROSS EXAMINATION BY MR. ELKINS:

Q. Did you leave yourself, did you get a new job?
A. T left myself, yes.

Mr. Elkins: That is all.

FREDERICK .J. CONWAY, sworn.
DIRECT EXAMINATION BY MR. WORTENDYKE :

Q. On December 9, 1925, were you employed by
the Warner-Quinlan Company? A. Yes.

Q. At Warren, New Jersey. A. Yes.

Q. What was your official capacity as an em-
ployee of that concern? A. Fireman on the high
pressure stills, the dubb stills.

Q. Were you on that day familiar with number
one dubbs unit as a part of your plant? A. Yes.

Q. On December 9, 1925, were you in that tank?
A. Yes.

Q. On that day did you see the plaintiff in this
case, Leon Byram, at Warren, New Jersey? A.
Yes sir.

Q. When and where on that day did you first see
him? A. It was about eleven o’clock when T first
saw him.

Q. Where was he when you first saw him? A.
Out in the road alongside the stills.

Q. And when you saw him outside the still at
eleven o’clock that forenoon, what were you doing
and where were you? A. That I do not know. I
know what I was supposed to be doing.
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Q. You say you do not know where you were or
what you were doing when you saw him at eleven
o’clock? A. I was passing by there.

Q. Did you after seeing him at eleven o’clock that
forenoon, have occasion on that day to go into the
tank? A. Not at that time.

Q. Did you after that time on that day? A. Yes.

Q. And what time on that day did you first go
into the tank? A. About twenty minutes of twelve
the carpenter finished up the scaffold.

Q. Was that the carpenter who was last on the
stand? A. Yes.

Q. Now, when you went into the tank after the
carpenter had finished up the scaffold, what did
you do in there? A. Started scraping the corrosion
at the top of the tank.

Q. And were you on the scaffold when you started
to scrape it? A. We were on the scaffold.

Q. Was there anybody with you? A. Yes.

Q. Who? A. Cole.

Q. Who is he? A. Operator of the stills at the
time.

Q. He was employed by the Warner-Quinlan
Company? A. Yes.

Q. Where is he to-day? A. I do not know.

Q. How long since you saw him last? A. About
a year ago. '

Q. Do you know whether he is in the employ of
the Warner-Quinlan Company or not?

Mr. Elkins: I object.

A. No, he is not employed by the Warner-Quinlan
Company.

Q. What was he doing at the time you were scrap-
ing the corrosion on this scaffold, from the side of

the tank?
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Mr. Elkins: I object to what someone else
was doing. In fact I object to this whole line
of testimony. I thought it was going to lead
up to something material, but I cannot see the
materiality of something anybody else employed
by the Warner-Quinlan Company did before.

The Court: Unless it has some bearing upon
the strength of the scaffold.

Mr. Wortendyke: That is the purpose for
which it is asked.

The Court: Overrule the objection.

Mr. Elkins: Exception.

Q. What was he doing on the scaffold? A. I was
helping him serape the corrosion.

Q. So that you were helping him serape the cor-
rosion? A. Yes.

Q. What kind of tools were you using? A. Files
flattened off on the end and sharpened up.

Q. And at that time was there anybody else on
the scaffold besides yourself and Mr. Cole? A. No
Sir.

Q. And at that time had the scaffold been com-
pleted? A. The scaffold had been completed.

Q. And what time after that particular hour
when you and Cole were on the scaffold did anybody
else come on, and who was it? A. Nobody came on
there until Kellogg’s men came on after awhile and
I went down.

Q. At the same time they came on? A. I do not
know the exact time.

Q. Did you see the Kellogg men when they first
entered the tank? A. Yes.

Q. Where were they when they first entered the
tank? A. They came through the bottom.
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Q. And how many were there of the Kellogg
men that you saw coming through the bottom? A.
Two.

Q. And were you still continuing with your
scraping? A. Yes.

Q. Now, will you state exactly what next hap-
pened? A. Well, we were scraping about two
inches from the top and the Kellogg men came in
and we were not finished with our work. They
came up with their drill and we shifted over to the
other side of the tank so as not to hold them up, to
get out of their way, and they put the drill in place
and down went the scaffold.

Q. And do you know what happened to the scaf-
fold or were you able to see what caused it to fall
down? A. No, sir.

Mr. Elkins: I object unless he is qualified.

Q. What became of you and Cole when the scaf-
fold went down? A. We went down with it.

Q. And how much of a drop was there from the
platform on which you were working to the bot-
tom of the tank? A. Around six feet,

Q. Did you notice how long it was from the time
when the Kellogg men first came into the bottom of
the tank until they got upon it? A. No.

Q. Did you see this drill that they brought up?
A. Yes.

Q. What kind of a drill was it? A. It was an
air motor, an air drill.

Q. Can you give us any idea how big it was, how
broad, how long and how high? A. It was about a
foot, I think.

Q. And how thick through was it? A. It was a
round drill.
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Q. Did it have any connections to it? A. An
air hose.

Q. How was it brought up on the scaffold for the
Kellogg men? A. They carried it up. The helper
lifted it up to the driller.

Q. And did the scaffold fall before or after the
Kellogg men had gotten the drill and themselves
up on the scaffold? A. The scaffold fell after.

Q. Where did this hose connected with the drill
lead to as these men were bringing the drill up the
ladder to the scaffold? A. It came in through the
bottom hole of the tank and up over the side of the
scaffold.

Q. Was there any rope connected with it at all?
A. I didn’t notice.

Q. After this scaffold fell did you see the plain-
tiff, Leon Byram? A. No, sir.

Q. What did you do when it fell? A. I barked
my shin for one thing and I tried to get out.

Q. Did you then go out of the tank? A. Yes.

Q. Do you know whether you preceded Byram
out of the tank or whether he preceded you? A. I
was on top of the planks when they went down.

Q. And you did not see where Byram was? A.
No, sir.

Q. When you went through the hole at the bot-
tom of the tank was Byram inside or out? A. I
was the last one out.

Q. And how long from the time that the scaffold
fell was it that you finally emerged from the bot-
tom of the tank? A. It was not very long.

Q. You did not lose any time getting out? A.
No, sir.

Mr. Wortendyke : That is all.

105
Fred’k J. Conway. Called by Defendant. Cross.
CRrOsS EXAMINATION BY MR, ELKINS:

Q. Now, when you saw Mr. Byram in the morn-
ing, he was not doing any work? A. No, sir.

Q. He was just waiting around there? A. Yes,
sir.

Q. And when you got into the still in the after-
noon, the scaffold had already been erected? A.
Yes, sir.

Q. You did not see Mr. Byram in the still while
the scaffold was being erected? A. No, sir, I was
not around there,

Q. As a matter of fact, Mr. Byram had to wait
until you got finished, is that right? A. Yes.

Q. And did you hear Mr. Metz tell him to wait
until you had finished? A. I told you I didn’t see
Metz.

Q. But you know Mr. Byram waited until you
got finished, is that correct? A. He didn’t wait
until we got finished.

Q. He was waiting around for something, wasn’t
he? A. I guess he was.

Q. Now you say, Mr. Conway, that the air hose
led from the bottom of the still, that is the open-
ing through which you came, over the top of the
scaffold, is that correct? A. The scaffold was built
square with planks on top. He brought the air
hose in through the opening at the bottom of the
tank and right up over the top of the scaffold.

Q. Did the hose interfere with the scaffold in
any way? A. Not that T know of.

Q. Did the hose rip the boards apart? A. Not
that T know of.

Q. Isn’t it a fact that suddenly and without any

warning the boards gave in? A. I don’t know
about the boards giving in. She gave in some-
how.
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Q. Well, the scaffold gave way? A. Yes, sir.

Q. And down it came? A. Yes.

Q. And just before it came down Byram and his
helper were actually working on the top of it, that
is correct, is it? A. Yes.

Q. Now, is there anything which you noticed
done by Byram or yourself or any of these men
which caused this scaffold to fall? A. I didn’t no-
tice anything.

Q. In other words, all you know you were work-
ing there and suddenly this thing broke? A. Yes.

Q. Now, Mr. Conway, you had worked in stills
before this, of course? A. Yes.

Q. And you had seen men on scaffolds using the
same kind of a drill, and the scaffold did not break,
isn’t that a fact? A. Yes.

Q. And how do you account for the breaking of
this scaffold, can you say? A. I cannot say.

Q. Did you see whether or not Mr. Byram was
injured? A. I didn’t see Mr. Byram.

Q. You saw him before he was hurt, though? A.
Yes.

Q. You were hurt yourself? A. Yes.

Q. Was Mr. Cole on top of the platform, T mean
on the top planks, when the crash came? A. Yes.

Q. And you were on top also? A. Right along-
side of him.

Q. In other words, there were four men there?
A. Yes.

Q. Did you have anything to do with the build-
ing of this scaffold? A. No, sir.

Q. Who gave you your orders? A. Cole, he was
foreman over us.

Q. Did he say anything to you about the scaf-
fold? A. No.
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Q. Did you or Cole or anyone else present say
anything in your presence to Byram about the
scaffold, how many men it was going to hold? A.
No, not that I now of.

Q. But Cole knew that the Kellogg men were go-
ing to work in the tank? A. I guess he did.

Q. In fact he was in there when it happened?
A. Yes.

Q. Did you see Metz at all? A. No.

Q. Now, did you see Mr. Rose, the carpenter, at
all, at any time before the accident? A. No.

Q. When you got there he had left? A. The car-
penter had left.

Juror Number Eight: Could you have done
any scraping in this tank without having the
scaffold there?

The Witness: No, we could not.

Juror Number Two: There were four cor-
ners to this scaffold?

The Witness: Yes, sir.

Juror Number Two: There were four men,
according to what you said on the scaffold at
one time? :

The Witness: Yes.

Juror Number Two: Were all four of you
on the one corner when it went down?

The Witness: No, sir.

The Court: Where were you?

The Witness: I was on the opposite side of
the tank.

The Court: You and your helper were over
there?

The Witness: Cole and I. He was my boss.

The Court: You were on the opposite side
and Mr. Byram and his helper were on the
other side?
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The Witness: Yes, sir.

Mr. Elkins: And it was necessary for you to
have this scaffold in order to do your work,
whether the Kellogg men were there or not at
the time; you needed this scaffold?

The Witness: Sure.

Juror Number Eight: The testimony is a
little confusing. One witness has testified that
one part of the scaffold fell. You were on the
opposite side directly across the tank?

The Witness: Yes.

Juror Number Eight: And your part fell as
well?

The Witness: That I don’t know.

Juror Number Eight: What caused you to
fall?

The Witness: We were on the same scaf-
fold.

Juror Number Eight: Did the whole scaf-
fold collapse or just part of it? Were you on
the same side or directly opposite?

The Witness: Directly opposite.

Juror Number Eight: And your part of the
scaffold fell, too, that you were on?

The Witness: I don’t know whether our
side of the scaffold fell, but after one side fell,
the other side had to go.

Juror Number Eight: The part you were on
fell, did it?

The Witness: The uprights could stand
there, but the platform on top would have to
go.

Juror Number Eight: What made you go to
the bottom of the tank unless your part of the
scaffold fell?
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The Witness: We had to go to the bottom
of the tank anyway.

Juror Number Four: Do Yyou know if the
uprights caved in?

The Witness: I don’t know what caved in.

Juror Number Four: There were four up-
rights, two on one end and two on the other?

The Witness: Yes, sir.

Juror Number Four: One end caved in, is
that right? :

The Witness: That I don’t know.,

Juror Number Four: And one end of the
scaffold fell, or the scaffold would not have
collapsed?

The Witness: You have four uprights and
on top of those you have planks laid on the top
so that we can walk. If this end went down
then the boards would slide down, anyway. :

The Court: You had these board.é aéross
the top like the floor on a stage?

The Witness: Pretty nearly.

The Court: And if one end went down the
boards would then be on an a ngle, is that what
you mean?

The Witness: Yes, sir.

Juror Number Two: Then there were only
two men on the part that went down ? :

The Witness: I don’t know how the scaffold
broke.

Juror Number Two : Why should that cor-
ner go down with two men on that corner?

The Witness: I don’t know.

Juror Number Two: The cross planks were
not nailed?

The Witness: No, I don’t believe the top

planks were nailed.
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Mr. Elkins: As a matter of fact, you do not
know what happened except that it fell?
The Witness: That is all.

LAWRENCE CAHILL, SWOTN.
DIRECT EXAMINATION BY MR. WORTENDYKE :

Q. Doctor, are you a licensed practicing phy-
sician and surgeon of the State of New Jersey? A.
Ye(sl’. Szl&r;ld you have been for how long? A. 16
years. ;

Q. Are you a graduate of any schools of medi-
cine or surgery? A. Yes.

Mr. Elkins: I will admit the Doctor’s quali-
fications if you want me to.

Q. Did you examine the plaintiff in this case,
Leon Byram? A. Yes, sir.

Q. When and where? A. I examined him on Oc-
tober 25, 1926. o

Q. And what was the nature of the examination
that you made? Was it local or general? A. A
general examination from his head down. )

Q. And what did you find with respect to this
patient as a result of your examination? A. I
found him to be a man of about 61 years of age, a
boiler maker, deaf from working at it a number of
vears. He was wearing glasses the day I examined
ilim. I examined his head and an examination of
the scalp showed negative for any signs of ir.ljury,
no signs of any cuts on his head. His pupils re-
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acted normally to light. I tested his muscles by
baving him stand with eyes closed with his hands
by his sides and having him touch the tip of his
nose. He could do that, showing that he could
control the muscles, had good muscular co-ordina-
tion from the brain center. Another test was the
Rhomberg test, having him stand with his eyes
closed and noting whether he swayed. This man
did not sway around. That indicated there was no
disturbance in his brain.

The next examination was of hig body. There
was nothing on his body that was unusual. His
heart and circulation was normal. The upper ex-
tremities were normal. His lower extremities from
the knees down were covered with scars the result
of an old eczema condition that the man had years
before. The examination showed that he has two
flati feet. He told me he suffered from a fracture of
his left heel bone. T did not have any X-rays at
the time to know whether he had or not, but I took
his word for it. Outside of the fractured heel
bone, that was all the matter with the man and T
considered the man able to work at that time,

Q. Doctor, confining yourself to the left heel
bone, did you make any tests to determine whether
or not there was any limitation of function, assum-
ing that he had had a fracture of that bone? A.
There is no limitation in his ankle Joint. He could
bend the left foot as well as he could bend his right
foot.

Q. Did you have him walk around? A. Yes.

Q. And in walking around did he give you any
evidence of impairment of function or limitation of
movement? A. No, sir.

Q. Did he complain to you at that time of any
pain? A. He did not.

10
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Q. Doctor, with respect to the flat footed condi-
tion, were you able to tell from your examination
how long that condition had persisted at the time
vou found it? A. It looked like a permanent con-
dition. Both feet appeared to be about the same.

Q. Could you give us in your opinion how long
it had persisted? A. Not exactly. He may have
had it 20 years or more.

Q. Now, Doctor, in your experience and praetice,
have you had occasion to see various cases of flat
footedness and to treat cases of flat footedness and
to diagnose such conditions? A. Yes.

Q. Can you tell us, Doctor, what results or effect
are normally to be found from a flat footed condi-
tion, as far as the function of the feet and legs is
concerned? A. Well, flat footedness generally
causes considerable pain in the legs and of course
this pain is relieved immediately with an arch sup-
port.

Q. Did you examine this man’s shoes at the time
you examined him? A. Yes.

Q. Did you find any arch support in it? A. He
had an arch supporter in each shoe.

Q. Just what immediate results, as far as the
surrounding anatomy is concerned results from a
flat footed condition, particularly in an individual
of the weight and size of this plaintiff? A. The
normal arch of the foot is lost. The ligaments have
been stretched from years of hard work. This is
quite common in working men. They give way and
the foot loses its normal contour unless it is arti-
ficially propped up. It is under constant strain
and causes pain.

Q. Can you give us in your opinion, the degree
of alteration in the contour of the foot resulting
from the flat footed condition? A. In this gentle-

man?
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Q. Yes. A. I would say he has a moderate de-
gree of flat footedness in both feet.

Q. Now, Doctor, have you had any experience in
the reading of radiographs and their use in the
diagnosis and treatment of cases involving frac-
tures? A. Yes. I have a machine of my own in
my place that I have been using for the past ten
years, to aid in making diagnosis.

Q. Are you connected with any hospital? A.
Yes, I am medical director of the East End Hos-
pital.

Q. Doctor, I show you Exhibit P-6, which pur-
ports to represent the heel of this plaintiff, the
right foot, and Exhibit P-7, purporting to represent
the heel of this plaintiff’s left foot, and ask you
from examining those two exhibits to tellt us
whether Exhibit -7 indicates any distortion, ab-
normality or improper alignment as compared with
the right foot, Exhibit P-6, and by that T mean any
such distortion or change in alignment as would n(;t
exist in the absence of a fracture in the left heel.
A. Exhibit P-6 is not so good, but judging from the
lower end of the external malleus, the extreme end
of this heel and the corresponding distance on the
other picture, it seems to be about the same, accord-
ing to the eye.

Q. Now, Doctor, referring you to those two ex-
hibits, are you able to tell whether Exhibit P-7
would indicate that the patient is suffering from
any impairment of function with respect to the left
heel bone. A. You could not tell anything from
these pictures. There is no detail here, only on one
section of the picture from here down. The rest is
simply a blur. There is nothing on this.

Q. Referring to the other two exhibits which vou
now hold in your hands, are you prepared to teli us
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whether either one of them indicates any condition
which would not be present in an unfractured left
heel. A. I could not show anything by these pic-
tures. They do not show anything.

Q. Now, Doctor, assuming that this plaintiff re-
ceived a multiple fracture involving three or four
fragments of the bone of the left heel, with proper
treatment how long would it be, in your opinion,
before this man would have complete resumption of
function and be completely free from pain? A. He
would have bony union in six weeks. He will have
disability in and about the ankle joint for three
months, and probably another month or two he will
have some more trouble which gradually clears up
in the period of four or five months.

Q. Are you able to tell—referring now to Kx-
hibit P-7—whether the union of the fragments as

‘there indicated is perfect or not? A. This picture

does not indicate anything to me. There is no frac-
ture shown here, no detail, only the lower end of
the heel bone is shown. The upper end is just a
blur.

Q. So that from that picture you are unable to
form any opinion as to the impairment of the left
heel as compared with the right? A. No.

Q. Now, Doctor, when there is a fracture, I un-
derstand that there is an excrescence of callus,
osseu callus, which forms the union between the
fragments, is that a fact? A. Yes.

Q. And from such a union, and assuming that
the fracture has properly united, under proper
treatment would there be any shortening of the
bone as the result of the fracture and the union?
A. This heel bone is about two and a half or three
inches long and an inch or an inch and a half thick,
and fractures of this bone are usually the result of

115

Lawrence Cahill. Called by Defendant. Cross.

an injury such as this man received, like a fall,
landing on the heel or legs. It is like hitting a win-
dow with a stone, it will crack it without breaking
it completely apart. It would not cause any short-
ening, it simply heals up.

Q. Now, assuming that after this fracture there
is complete union, attended with the usual forma-
tion of callus, would you say, Doctor, from your
experience and also as a result of your examina-
tion of the plaintiff, that he would experience pain
in this foot as a result of the fracture? A. No, sir.

Q. When you examined this plaintiff were you
able to form any opinion from what you found as
to his ability to perform his usual work, which is
that of a boiler worker? A. Yes, I examined him
in August following this accident and I concluded
at that time that the man was able to work. He
might have been able to work a month or so before,
but he was able to work at that time.

Q. At the same trade he was formerly emploved
at? A. Yes.

Q. This eczemius condition which you refer to as
having found on this man’s legs, is that in any way
connected with the fracture of the heel bone? A.
No, that is a chronic skin disease he suffered from.
It may have broken out on him again. I don’t
know.

Q. Affecting nothing but the skin? A. Yes.

Mr. Wortendyke : That is all.
CrosSS EXAMINATION BY MR. ELKINS:

Q. How long did you take to make this examina-
tion, Doctor? A. It took about a half hour.

Q. And during the half hour you examined the
man from head to foot? A. Yes. 40
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Q. And did you then ascertain when the accident
took place? A. Yes.

Q. That was in December, 1925? A. Right.

Q. Did you ascertain whether or not the man
had returned to his employment when you exam-
ined him? A. I did not.

Q. From December, 1925, until the time you ex-
amined the man, the man should have been cured
of any fracture in the left heel? A. Oh, yes.

Q. He did not complain that he was not cured,
did he? A. No.

Q. He didn’t make any claim to you about any
injury to the head, the body or anything of that
sort? A. No, he said his head was all right.

Q. For whom did you make the examination?
A. Mr. Wortendyke.

Q. Of course you do a lot of court work I under-
stand, and you examine a lot of patients? A. I did
in one case for you.

Q. I am not trying to discredit you, Doctor. T
am just trying to get something in. Of course you
won’t swear that this man did not have a fracture?
A. No.

Q. And isn’t it a fact that the best way to deter-
mine a fracture is by an X-ray? A. Yes.

Q. And X-rays usually depict the correct situa-
tion, do they not? A. If they are taken from the
right angle.

Q. Dr. Perlberg is a good X-ray man, isn’t he?
A. I do not know anything about him.

Q. Now, Doctor, as a matter of fact, when ons
has flat feet there is a distortion of the contour
of both feet, that is, the condition which exists in
the left foot would exist in the right foot as to flat
footedness, that is so, isn’t it? A. If there is flat

4¢ footedness in both feet, yes.
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Q. And this man had flat footedness in both feet?
A. Yes.

Q. So that the condition in the left foot should
be the same as the condition in the right foot? A.
Not necessarily. One can be greater than the
other.

Q. Is there any marked difference in the distor-
tion? A. I would not say that.

Q. In other words, would you say if there was
flat footedness existing in both feet it would be
more marked in the left foot than in the right? A.
1 would not say that. It could be either way. A
man, for instance, could have one flat foot st:xnrting
a year or so before the other.

Q. Now, Doctor, looking at Exhibit P-9, the
right foot, how is that bone condition there? Is
that a good picture? A. That is all right.

Q. Very good. What about the condition of the
bone there as to whether that is normal? A. W hich
bone?

Q. I mean the heel bone, as to whether it i nor-
mal or abnormal. A. Here you see some spurs.

Q. That spur is due to some natural condition,
isn’t it, Doctor? A. I don’t know what it iy due to.

Q. Would you say it was due to an accident?
A. No.

Q. What about this condition, is this a traumatic
condition or a natural condition? A. T don’t know.

Q. And you are not an expert on feet, is that
right? A. In what way?

Q. You testified that this man’s condition is due
to flat footedness. T ask you now, reading this
Xeray, which you now admit is a good piéture,
whether the condition you see depicted there ig a
natural condition or a traumatic condition. A.
Well, it is not natural in everybody's feet, but it
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occurs frequently enough in people without a his-
tory of accident.

Q. Just answer yes or no. If you don’t know, all
right. A. I can explain that.

Q. Is that condition shown there on the right
heel bone a natural or a traumatic condition? You
say there are spurs there? A. I will explain that—

Q. Yes or no, is it traumatic? A. I cannot an-
SwWer you yes or no.

Q. Well, you do not know as a matter of fact, do
you, Doctor? A. I do know.

Q. Well, what is it, traumatic or natural? A.
I told you it occurred both ways.

Q. All right, we will let it go at that. How
about this one, can you read this picture Exhibit
P-10? A. Yes, I can read it. There is no mark
here to indicate whether it is the right or the left
foot.

Q. Well, this is the left foot. A. What is the
other one?

Q. The right foot. A. This one is marked right.
There is no notation on this one.

Q. In other words, the right foot is bad and the
left foot is good? A. I don’t know whether this
is the right or the left.

Q. That is the left foot. How about that, is it
all right? A. No, it is not all right.

Q. That shows a marked degree of distortion in
the left heel, is that so, Doctor? A. No.

Q. Well, there is some distortion there? A. Yes.
It shows a spur down on the lower surface.

Q. And it is greater than the one in the right
foot, isn’t it? A. Tt is greater than the one on the

right.

Mr. Elkins That is all.
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LAWRENCE REGAN, sworn,
DmrEcT EXAMINATION BY MR. WORTENDYKE :

Q. Where do you live? A. Raritan, New Jersey.

Q. In December, 1925, by whom were you em-
ployed? A. The Warner-Quinlan Company, War-
ren, New Jersey.

Q. What was your capacity? A. Office manager
and secretary to Herbert Haslin.

Q. Did you see the plaintiff Leon Byram at the
plant of this company on December 9, 1925? A.
Prior to the accident?

Q. On the day of the accident? A. I did.

Q. What time of the day did you first see him? A.
I would say between one and two, after the injury.

Q. And where was he when you saw him? A.
Coming into our first aid room for treatment.

Q. Who brought him in? A. A man whom I did
not know, and a Mr. Stauch, who was in our employ.

Q. Would you recognize that man now if you saw
him? A. The man that brought him in?

Q. Yes. A. I believe I would.

Mr. Wortendyke: Mr. Gallagher, will you
stand up?

Q. Is that the man that brought him in? A. No.

Q. And you were at the office when he was
brought in? A. I was in the laboratory at the time
which adjoins the first aid room.

Q. Did you do anything for him or to him? A. I
helped our chemist—our chemist does the first aid
work, and I aided him in taking off the man’s shoe
and stocking, if I remember rightly.

Q. How did he came in? A. On foot, but he was
assisted by this gentleman whom I do not know.
He had him under the arm.

10
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Q. Did you have any talk with Mr. Byram at the
time, any conversation? A. No, I did not. I was
talking to our chemist and there was a conversation
between probably the four of us in the laboratory
at the time.

Q. Did Mr. Byram say anything in your hearing
on that occasion? A. Yes sir, he said several things
which I do not recall.

Q. Do you recall anything he said about the way
this accident occurred? A. No, to me he didn’t say
anything.

Q. Had you seen him before that time? A. I had
not.

Q. Now, who was your immediate superior at
the time you were thus employed? A. Mr. Haslin.

Q. Did you personally have anything to do with
the arrangements, if any, made for the doing of this
‘work by the M. W. Kellogg Company? A. Well as
his secretary, of course, I typed up all contracts
rather, purchase orders which in the real sense of
the word were contracts and checked the stuff on
the purchase order; anything that was not quite
satisfactory I went out and took care of it for Mr.
Haslin.

Q. Now, on the morning of that day were you
present on the making of any arrangements for the
erection of a scaffold? A. No.

Q. At any other time? A. No.

Q. Did you during that day have occasion to in-
spect the scaffolding in the tank before the accident
or after? A. I did.

Q. And when was that? A. After the accident.

Q. How long after the accident?

Mr. Elkins: I object to any testimony relat-
ing to a time after the accident on the ground
it is incompetent, irrelevant and immaterial.
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The Court: Do you claim there had been any
change in condition?

Mr. Elkins: My objection lies mainly in the
fact that any testimony given now relating to
the time subsequent to the fall is immaterial
unless they can show that the condition was the
same. I say further, how can it affect the col-
lapse and fall of the scaffold?

The Court: We are entitled to know whether
it collapsed in the middle or at the ends?

Mr. Elkins: All right, T will not object.

Q. How long after the accident did you see the
scaffold? A. From 20 minutes to a half an hour.

Q. How did you come to go there? A. On all
accidents in the plant I have to make an investi-
gation. On hearing of this accident I reported the
same to Mr. Haslin. He told me to go over and
find what was the matter, to get the data on it and
report the same to him.

Q. And when you got over there who was there?
A. When I got there there was nobody there.

Q. And what did you find when you got there, as
far as the structure of the scaffolding was con-
cerned? A. I found that one end of the scaffold
had given way.

Q. And can you particularize for us just what
particular section or part of the scaffold had given
way and what you were able to find as to the cause
of it?

Mr. Elkins: I object to any testimony as to
cause unless he is qualified as an expert to be
able to determine what the cause of it was.

The Court: Tell us what you saw.

30
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The Witness: When I got there the four up-
rights were still standing and the boards which
I assume the men were standing on, and the
boards across the uprights to support the plat-
form boards had given way. The boards re-
mained intact but went down.

The Court: What boards or timbers were
broken? |

The Witness: None were broken.

Q. Then you reported back? A. I did. I got the
men who were there and all concerned, and got
their statements. ‘

Mr. Wortendyke: Cross examine.
CRrOSS EXAMINATION BY MR. ELKINS:

Q. Now, when you saw Mr. Byram, will you tell
us what leg was injured? A. Well, offhand I could
not remember, but from hearing the testimony here
I know it was the left leg.

Q. I don’t want that, but was his leg injured,
whether the left or the right, as far as you can re-
member? A. Nobody there could determine because
there was no physician there, but he complained of
injuries on his instep.

Q. And was he bleeding? A. No.

Q. No blood coming from his leg? A. No.

Q. Any from his face? A. I did not see any.

Q. Now, you say that the planks were all right,
that is the planks on which you assume the men
stood, is that right? A. Right.

Q. But the support, that is the board leading
from one upright to the other upright, the end, gave
way, is that correct? A. No. It fell in the center,

40 the boards broke.
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The Court: That is just what we asked you
and you said there was nothing broken.

The Witness: I mean on the walk-way, there
was nothing broken, where the men were stand-
ing there was nothing broken, but the one that
came from the four by four to the other four
by four broke.

Q. One of the supports holding this platform
broke in half? A. That is right.

Q. Where did it break? A. Well, I didn’t find
out, whether in the middle or at a corner. I know
it broke, but where 1 could not say.

Q. Did you see the nails sticking out of the ends?
A. I had no occasion to look at the nails.

Q. Did you see them? A. I didn’t see any nails.

Q. Did you look for any? A. No, I wanted to see
what was the matter, I didn’t expect anything to
come out of it and I just wanted to find out what
had happened.

Q. Had a board ever broken like this before in a
platform? A. I never examined any. I have no
knowledge of them.

Q. You are not familiar with scaffolds are you?
You do not know anything about the construction
of those scaffolds? A. No.

Q. Did you see any other boards off the scaffold
broken? A. (No answer.)

Q. How about the cross pieces, they were down
too, weren’t they? A. The cross pieces, from the
four by four to the four by four?

Q. Yes, I mean the cross bar brackets? A. I
don’t remember.

Mr. Elkins: That is all.
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Lawrence Regan. Called by Defendant. Redirect.
Lawrence Regan. Called by Defendant. Recross.

REDIRECT EXAMINATION BY MR. WORTENDYKE :

Q. You say this horizontal piece which counsel
has designated as the cross bar, broke between the
two uprights? A. That is right.

Q. When you say that did you notice whether or
not the two fragments of its were fastened to the
two uprights or not? A. They were on the four by
fours, that is how I knew it broke. That was the
report I made.

Mr. Wortendyke: That is all.

RECROSS EXAMINATION BY MR. ELKINS:

Q. Now, you say that they were still on. At that

time did you go right up to the tank? A. I was
inside the tank.

Q. Did you go up to the top of this scaffold after
it collapsed? A. I didn’t climb on the scaffold, I
could see from the inside of the tank.

Q. How many feet high was the scaffold? A. I
should say five or six feet.

Q. Was it light or dark in the tank? A. Well, it
was light enough so that you could pick up a coin
on the bottom of the tank. _

Q. And you made a hurried examination of it
and made your report? A. Yes.

Q. And in this hurried look you learned that the
support running from one upright to the other
broke in half? A. Yes. '

Q. And that the two ends of the support were still
attached to the uprights? A. That is right.

Q. But you do not remember whether the cross
brackets were broken and had fallen, do you? A.
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I cannot remember that. I remember about the cross
piece breaking, that was in my report. That cross
piece had cracked in half.

Q. As a matter of fact, the whole scaffold broke,
the whole thing collapsed? A. No, the two by fours
remained intact; they were still up when I made
my examination.

Q. Of course the uprights leaned against the side
of the still? A. That is right.

Q. And when you saw them they were against the
side of the still? A. I would not say they yere
against the side of the still. They were still stand-

~ ing up when I went in there.

Q. Of course they were because they were lean-
ing against the wall of the still. A. They were
standing straight, they were not leaning against
anything.

Q. Why is it you cannot remember whether or
not the bottom supports were broken, if they were?
A. T paid no heed to them, I just wanted to know
why the walkway came down, and I found out why
and I made my report on the same.

Q. You do not know whether the cross brackets
were broken or not? A. I do not remember that.

Mr. Elkins: That is all.
REDIRECT EXAMINATION BY MR. WORTENDYKE :

Q. When you were asked about the cross brackets
do you refer to the horizontal piece that supported
the platform or to some other brackets? A. Why
the cross piece, what I call the crosspiece is what
holds the walkway. That was broken in half.

Q. And were the ends still attached to the up-
rights? A. I could not see anything else broken;
I didn’t notice it.

Mr. Wortendyke: That is all.
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FRANK STAUCH, sworn.
DIRECT EXAMINATION BY MR. WORTENDYKE :

Q. On December 9, 1925, were you employed by
the Warner-Quinlan Company? A. Yes.

Q. At Warren, New Jersey? A. Yes.

Q. On that day did you see the plaintiff in this
case, Leon Byram there? A. Yes.

Q. When and under what circumstances did you
first see him on that day? A. Well, I saw him when
he came in with his car.

Q. In the morning? A. In the morning.

Q. Do you know where he put his car? A. First
he left it at the dubbs plant.

Q. And when he came up there to the dubbs
plant after leaving his car, did he have his equip-
ment with him? A. He had it in the car.

Q. Did he have the equipment over by the dubbs
plant when you first saw him? A. No, he didn’t
have it out of the car yet.

Q. Now, when did you first see him? A. Well, I
saw him when he was hurt.

Q. And that was where? A. In the laboratory.

Q. How did he come into that place? Did you
see him come in? A. I saw him walk over there
with the help of another man, with his elbow rest-
ing on his arm.

Q. Did he receive treatment at the laboratory?
A. Yes.

Q. And thereafter what did you and he do, if
anything? A. Thereafter they called me up again
to ask me would I take him home, so I said sure I
would take him home, which I did, and on the way
over he was telling me about the machine. He said
after he fell down this machine hit him on his leg.
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Q. What machine did he mean? A. The air ma-
chine.

Q. When was it he told you that the air machine
had fallen down and hit him on his leg? A. Him
and his helper was telling me that.

Q. And who was his helper, do you know? A. I
could not remember what his name was.

Q. Was it when you were on the way home with
him that he told you that? A. Yes, as we were
on our way home.

Q. That was the same day of the accident? A.
Yes.

Q. What did he say to you? A. That he had
fallen down and his machine dropped on his leg,
his own air machine.

Q. And you took him home? A. I took him home
to Jersey City, yes.

Q. Was he able to walk or not? A. Well, T had
to assist him up the stairs.

Mr. Wortendyke: Cross examine.
Cross EXAMINATION BY MR, ELKINS :

Q. Now, Mr. Stout, what was the occasion for
your asking him about the air machine striking
him? Were you investigating the accident for the
company? A. I didn’t ask him. His helper was
the one that told me.

Q. Did you ask him how he was hurt? A. I
asked him how he got hurt and then he told me.

Q. And did he tell you that this machine fell on
his leg? A. After he landed, the drill came down—
1 don’t know whether he said the drill, but the ma-
chine he was operating with.
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Q. Did you see the scaffold after it collapsed?
A. No, sir.

Q. You do not know if the scaffold fell or not?
A. I don’t know anything about the scaffold.

Q. Let me understand you correctly. Did he say
that after the scaffold had fallen and he had been
thrown to the bottom of the still that the drill, the
machine which he was holding and using, fell and
struck him on the leg, is that it? A. Yes.

Mr. Elkins: That is all.

Mr. Wortendyke: The defendant rests.

Mr. Elkins: No rebuttal.

Mr. Wortendyke: I respectfully move for
the direction of a verdict in favor of this de-
fendant on the grounds heretofore urged in
support of my motion for nonsuit and in addi-
tion thereto on the following two grounds:

First, in that it appears from all the testi-
mony in the case to be so convincing in extent
as to warrant no inference to the contrary,
that in going up on this scaffold this plaintiff
assumed the risk thereof in view of the circum-
stances under which it was erected and the na-
ture and use to which it was put, particularly
with regard to the fact that it has been testi-
fied and not contradicted that at the time this
plaintiff and his helper got on the scaffold and
brought their machine there, that the scaffold
was not ready for them and that at the time
there were two other men in addition to them-
selves on the scaffold.

Secondly, upon the additional ground that
the plaintiff’s whole case has failed to disclose
any duty on the part of this defendant owing
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to this plaintiff with respect to the erection,
construction and maintenance of a scaffold, or
any violation of a duty, and in view of the fact
that this defendant was not a guarantor of the
scaffold or its use for any particular purpose,
that no implied warranty can be predicated
upon the acts done and the circumstances in-
volved, and that therefore a verdict should be
directed in favor of the defendant.

The Court: I understand your position to
be that you do not dispute responsibility for
exercising reasonable care in doing what you
did do in the erection of a platform, but you
insist that there is no testimony here to show
that you did not exercise that degree of care?

Mr. Wortendyke: Exactly.

The Court: Not that there was no duty, but
there was no proof that you violated such duty,
is that your position?

Mr. Wortendyke: Yes.

The Court: Under those circumstances I
must let the case go to the jury because there
is some testimony here which is in dispute as
to where the platform gave way and how it
gave way. I shall be obliged to deny your mo-
tion and allow you an exception for the reason
that I think it is not a court question but a
question which the jury has to decide.

30
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The Court thereupon charged the jury as fol-
lows:

(GENTLEMEN OF THE JURY:

On December 9, 1925, Leon Bryam was em-
ployed by the M. W. Kellogg Company, Which'com-
pany had a contract with the Warner-Qumlz?n
Company, the defendant in this suit, to do certain
work in and about a steel or iron tank which has
been referred to in this case as a still, which work
consisted primarily in boring holes in the side of
this tank which necessitated the erection of a scaf-
folding for the purpose of reaching the places
where the holes were to be bored near the top of
the still. Mr. Byram, having been sent by the
Kellogg Company to this plant of the defendant
company, at Warren, New dJersey, proceeded to
take a position on a scaffold which had that day
been erected inside of this still, in order that he
and a fellow workman might reach the place where
the holes were to be bored, and while he was in the
act of placing the drill for the purpose of starti.ng
the boring of the holes, the scaffolding upon wh.lcy
he was then standing gave way and he was precipi-
tated to the bottom of the still, and injured, and
he brings this suit against the Warner-Quinlan
Company, upon whose property the still W&S,. to
recover damages for the injuries which he claims
he sustained in this fall. &

At the outset, gentlemen, it must be apparent to
vou that the mere fact that Mr. Byram was pre-
";r,ipitnted to the bottom of this still because of th.e
scaffolding giving way, standing alone by itself is
not sufficient to justify you in bringing in a verdict
in his favor and against this defendant company.
In the first place the plaintiff must show that there
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was a violation of or failure to perform some duty
which this defendant company, the Warner-Quin-
lan Company, owed to this plaintiff because the
suit is rested upon a charge of negligence and negli-
gence presupposes the violation of or failure to
perform some duty which one person owes to an-
other. The duty rests upon the plaintiff of not only
showing that there was a duty, but that the defend-
ant violated or failed to perform that duty, and was
therefore negligent, and that such negligence was
the proximate cause of this accident. He must
prove those things to your satisfaction by a fair
preponderance of the evidence in this case.

You will observe that when Mr. Byram went to
the property of this defendant company, he was in
no sense their employvee. He was an employee of
the Kellogg Company. There is in evidence a con-
tract between the Kellogg Company and this War-
ner-Quinlan Company with respect to the work
which was to be done upon this particular still,
and you may find therein language which reads
something as follows: “That the Kellogg Company
was to furnish all of the materials, tools and labor
necessary for the work involved.” But you see, gen-
tlemen, so far as this case is concerned, the ques-
tion of whether or not the Kellogg Company was to
build this scaffold becomes of secondary import-
ance, because if it should appear that this scaffold-
ing, although the Warner-Quinlan Company was
under no obligation to erect it, was in fact volun-
tarily erected by them, by servants of theirs acting
under their supervision and control, then there
would be a duty owing by this defendant company,
the Warner-Quinlan Company, to this plaintiff,
who was an employee at that time of the Kellogg
Company. Now, if you find the facts to be that
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such was the duty that arose here; that:is:to say;
that the Warner-Quinlan Company, although not
obligated probably in a technical sense:to:build a:
seaffold, nevertheless assumed to do it’and assamed:
control, management and.supervision: of its con-
struction, then there was a duty upon their part to:

exercise reasonable care in the construction of this:

scaffolding to see that it-was'made reasonably safe
for the purposes for which: the scaffolding was in-
tended. The burden rests upon: the plaintiff of
proving that the defendant company, if that was
the situation here, did not exercise such care.

Now remember, gentlemen,.that the Warner-
Quinlan Company was in no sense an insurer of the
safety of Mr. Byram when he went on that plat-
form, nor, on the other hand, was: this defendant
required to furnish him a perfectly safe scaffolding.
It was in no sense a guarantor of the safety of that
scaffolding, but under such circumstances this:de-
féendant company would be required to exercise rea:
sonable care to see that the scaffolding which was
furnished was reasonably fit and safe for the pur-
poses for which it was intended. That is the meas-
ure of duty under such circumstanees, and-the bur:
den rests upon the plaintiff, as' I said before, of
establishing that reasonable care:in‘that respect
vas- ot exereised.

There- is  some dispute in: the:testimony as:to
what was the cause of the fall of this:seaffolding.
Mr. Byram claims that it-was:due to:insufficient:
nailing of the cross member between the uprights,
which cross member supported the platform of:the:
seaffolding. He claims that six penny nails: were
used; whereas in his judgment assa carpenter and
an evector of seaffolding ten penny: nails: should
have been used; or larger. On the’other hand: one
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of the witnesses for the defendant says that that
was not the cause of the scaffolding falling, but
that it was due to the breaking of the wood in one
of the cross members that bore up the platform.

If it should be the fact—and that is for you to
say—that the wood in the cross member was de-
fective, you must remember that that alone would
not be sufficient to charge liability to this defend-
ant, because, as I said before, the defendant was
not a guarantor or warrantor that this platform
was absolutely safe under all conditions, and was
not under an obligation to furnish boards that
would absolutely stand the tests regardless of any
question of inspection, but in furnishing the timber
which went into this scaffolding the defendant
would be required to exercise reasonable care, and
if reasonable inspection of that timber would not
have disclosed this defect the defendant company
could not be held responsible for anything that en-
sued from such latent defect which was not discov-
erable by the exercise of reasonable care.

So if you reach the conclusion that the plaintiff
here has not borne the burden of proof of satisfy-
ing you by a fair preponderance of the evidence,
assuming that this platform was erected voluntar-
ily by this defendant, by its agents, under its su-
pervision and control, that this defendant, through
ity agents and servants was negligent with respect
to the erection of that scaffolding, there could be
no recovery here by this plaintiff, and your verdict
would have to be for the defendant and against the
plaintiff, a verdict of no cause of action.

But, gentlemen, if you find that this defendant
was chargeable with negligence, then you must pro-
ceed to consider the next question involved here,
and that is whether or not any negligence on the
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part of the defendant, if any is found, Was the
proximate cause of the falling of the scaffoldmg:

By proximate cause we mean that cal}se which
naturally and probably led up to and which natur-
ally might have been expected to produ.ce the VEI:y
thing that happened, namely, the falling of this
scaffolding. It is the moving, efficient cause of an
accident, without which the accident would not
have happened.

Even though the defendant should have been
found to be negligent on this oceasion, if sucl} neg-
ligence was not a proximate cause of this acmdel.lt,
then again there could be no recovery py the plain-
tiff against the defendant. Your verdict W-ou%d be
in favor of the latter and against the plaintiff, a
verdict of no cause of action. But if you reach the
conclusion that this defendant was negligent,. and
that its negligence was a proximate cause.e of this ac-
cident, then you have to consider two }nterwosTen
questions—if I may use that expression—which
have been raised here in the defendant’s al.lswer,
namely whether or not this plaintiff was .gullt.y o.f
contributory negligence or assumed the rigks inci-
dent to his work on this particular scaffolding.

Now, gentlemen, the burden rests upon th.e de-
fendant of proving such defense to your s.a.tlsfa.c-
tion by a fair preponderance of the evidence in this
case. In a case such as this when we say “Assump-
tion of risk” it virtually means contributory negli-
gence because it is not in any manner or means
meant to convey the inference that Mr. Byram
was the agent or servant of this defendant com-
pany. So the question you will want to ta.Lke up
first is whether or not Mr. Byram was guilty of

contributory negligence.
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He was required, gentlemen, to exercise reason-
able care for his own safety when he went into this
still and upon that scaffolding. He was required
to so conduct himself, to make such inspections
and to make such observations with respect to the
place he was to work in and with respect to the
scaffolding upon which he assumed to place him-
self, as a reasonably prudent person would have
done when confronted by the same situation and
circumstances, and if he failed in that particular
and thereby in any degree contributed to the hap-
pening of this accident, no matter what that de-
gree might have been, then ke ig precluded from a
verdict at your hands and your verdict would have
to be in favor of the defendant and against the
plaintiff, a verdict of no cause of action.

I do not want you to get the impression, from
what I said a moment ago regarding the contribu-
tory negligence and assumption of risk, that the
decision of one disposes of the other in any manner
Or means, because you have to consider whether or
not in view of the circumstances of this particular
case, Mr. Byram assumed when he went up on
this platform, the risk of an injury such as eventu-
ally came to him. The burden rests upon the de-
fendant of proving that to You by a fair prepon-
derance of the evidence in this case. But, gentle-
men, if Mr. Byram, with severa] years experience
as a builder, or at least experienced in erectin
scaffolds, went into this still knowing the charac-
ter of the work which was done and the size of
nails that went into this scaffold, and was ac-
quainted with everything concerning the erection
and construction of this scaffold, and he then as-
sumed to go on the scaffolding without exercising
reasonable care for his own safety, in other words,
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if he shut his eyes to the conditions that confronted
him there and which reasonable prudence on his
part would have apprised him of, why then of
course he did assume the risk of any accident
which might have come to him in connection with a
faulty construction of this scaffold, because as I
said at the outset, he was required to exercise rea-
sonable care for his own safety. He was not re-
guired to go in there and assume everything, all
risks that might come to him, whether he exercised
reasonable care or not, but he was required to exer-
cise such care as a reasonably prudent person
would have done, confronted with the situation
which confronted him when he went into that still
and upon the scaffold.

Now then, if you find that this plaintiff was
guilty of contributory negligence, or assumed the
risk of an accident such as that which happened
under the circumstances of this particular case,
that would prevent a recovery by him.

But, if on the other hand, gentlemen, you find
that this defendant was negligent, that its negli-
gence was a proximate cause of the accident, and it
further appears from all the evidence in this case
that this plaintiff was free from contributory negli-
gence under the rules 1 have given you, then the
plaintiff is entitled to a verdict against the defend-
ant, and if he is so entitled he is entitled to be
compensated for the injuries which he personally
sustained as the natural and proximate result of
the accident. That would include pain and suffer-
ing for so long a time as you find he has experi-
enced it and if it was the natural and proximate
result of the accident. You will remember the tes-
timony produced by the plaintiff, to the effect that

0 @ bone in the left heel was fractured. There is
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§0me claim here that it has resulted to some degree
> arpermanent disability. If that. is true. this:
gentleman is entitled to be.compensated for 1,t If
he: lo.st any: earnings.or wages as the: natural and
proximate result: of this accident, he. is. entitled to
b(.B compensated for:those, too, or for any loss-in
his earning capacity.

I :1.m not- going to dwell on what. the testimony
was-in that respect, but' I think. that “he: testified !
that- he had been making on an average forty orA
f(?rty-ﬁvev dollars a- week;. that: is, at: the rate: of
ninety: cents.an hour: I think'that was his: testi-
n.lony, but: you will be governed on:all thege: ques-
tions by your own recollection : of the - testimony ;-
you are not bound by what the court maysay iI;
that respect when it differs fromwha:t\vou” rememe-
Ler. Then, too, he would be entitled 'to be com-
pensated for the reasonable cost of an endeavor to
cure himself of the injuries sustained as the result
of this accident.

There is some testimony here that there wags a
doctor’s bill of about forty-five dollars, and crutches
were purchased at a cost of six or seven dollars
If those sums are reasonable and were necessar);
as the result of thig accident, then there might be a
recovery for that also.

I think there are no further rules of law, gentle-
men, that it is necessary for me to give fmt: your
g.uida.nce in disposing of this case, but in conclu-
sion I think I should caution you that you are not
to be swayed by passion, sympathy or prejudice
If you merely follow the oath you have taken hel'o.
determine what the facts in the case really are and’
apply the rules of law the court has now UgiveI; Vmi
to those facts as you find them, then your veraict

will be a right verdict, no matter for which party 40
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it may be rendered. I am reminded that the plain-
tiff himself testified that he was under no expenses
for doctor’s bills or crutches, that those items were
paid for by other sources, so you will eliminate
those sums and those expenditures from your con-
sideration if you find the plaintiff is entitled to a
verdict.

There was some testimony on the part of one of
the doctors for the plaintiff, that this injury would
in some degree be of a permanent nature. Now, if
that causes him any inconvenience in the future,
or disability in the future, he is entitled to be com-
pensated for that, but only in case that such disa-
bility is the natural and proximate result of this
accident.

You may now retire.
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Exhibit P-1.

WARNER-QUINLAN COMPANY
PURCHASING DEPARTMENT

Telephone 1110 Bowling Green November 18, 1925
New York

Purchase Order No. 12941

The M. W. Kellogg Co.
Foot of Danforth Ave.
Jersey City, N. J.

Please furnish the following material, consigned
to destination given below, IN ACCORDANCE WITH
CONDITIONS GIVEN ON BACK OF THIS ORDER, sending
bill in duplicate for each shipment, send shipping
receipt for each shipment.

NoTe ORDER NUMBER ON EAcH BILL

QUANTITY ARTICLE PRICE

Drill plug and electric weld expansion chamber
on #2 unit where cracked.

Expansion chamber on the inside in way of
crack, to be reinforced with 17 boiler, plate the size
of re-inforced, patch approximately 18” x 24”. This
patch to be attached by electric welding.

The M. W. Kellogg Co. to furnish all material,
tools and labor for this work.

Job. No. 3530

Terms of delivery
Wanted : at once
F. O. B. Warners, N. J.

(If you cannot fill
(this order by this
(date advise at once

Requisition NO. Dubbs system
WARNER-QUINLAN Co.

H. HasLawm,
General Manager.

40
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CARTAGE:

CONDITIONS.

No charge will be allowed for cartage or packing
unless by special agreement.

QUALITY :

All materials furnished must be the best of their
respective kinds, and will be subject to our inspec-
tion and approval at any time within thirty days
after delivery. If not up to specifications they will
be held for disposition at your risk and expense.

STATEMENT ;

Send statement of account the first of each
month.

NOTICES :

QUANTITY :

A notice must be sent to us as soon as material
has been forwarded on account of this purchase
order, giving number of order, kind of material,
shipper’s name, car number and initials, and route
by which forwarded.

The quantity of material must not be exceeded
without our permission in writing being first ob-
tained.

DELIVERY :

Delivery must be effected within the time stated DISCOUNT

on the purchase order, unless prevented by unfore-
seen circumstances and delays beyond your con-
trol.

“ Show cash discount on invoice:

ROUTING :

All material must be forwarded by the particu-
lar route named, otherwise the difference in freight
and extra cost of cartage will be charged to your

account.

BILLS

Ttemized bill giving the correct purchase order
number must be sent at time of each shipment ac-
companied by a copy of the manifest and bill of
lading otherwise we cannot prevent delays in pay-
ment of your account.

30

DRAFTS :

No draft for purchase made by this company
will be honored.
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Exhibit P-2.

Purchase Order No. 12941

Return this to
WARNER-QUINLAN COMPANY
79 Wall Street, New York

Receipt, is hereby acknowledged of thi.s order ar}d
delivery will be made at the time spemﬁf'ed and in
accordance with the price, terms of delivery and
conditions mentioned on this order.

Date Nov. 19, 1925

(Signed) The M. W. Kellogg Co.
F. J. DIETZ.

Note: Acknowledgments must be signed. No

rubber stamp signature will be considered suffi-

cient.
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Exhibit P-3.
NEW JERSEY SUPREME COURT,

HupsoN CouNTy.

LroN ByRrAM, .
Plaintiff, [ Action at

Law.
VS. Plaintiff’s
Interroga-
WARNER-QUINLAN CoMPANY, tories.
Defendant.

To:
Messrs. AUTENRIETH, GANNON & WORTENDYKE,
Attorneys of Defendant:

PLEASE TAKE NOTICE, that the plaintiff demands
of the defendant, answers under oath to the follow-
ing interrogatories, within ten days after the serv-
ice thereof upon you:

1. State whether the defendant entered into an
agreement with the M. W. Kellogg Company to per-

form certain work upon their premises at Warner,
N. J.

2. State what work was to be done under the
contract aforesaid.

3. State whether the defendant knew of the pres-
ence of the plaintiff upon its premises at Warner,
N. J., in pursuance of his duties as a boilermaker
for his employer M. W. Kellogg Company.

4. State whether the defendant supplied a cer-
tain scaffold for the use of the plaintiff in a certain
still used by the defendant in refining oil.

10

20
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5. State whether said scaffold was erected by
the defendant.

6. State whether the defendant in anywise noti-
fied the plaintiff before alleged accident of the con-
dition of said scaffold supplied by it.

7. State whether the defendant through its agent
and servant in anywise advised or directed the work
to be performed by the M. W. Kellogg Company at

its plant Warner, N. J.

8. State whether said scaffold was lent to the

M. W. Kellogg Company for the purpose of per-
forming the work under the contract aforesaid, at

its plant at Warner, N. J.

ALEX. SIMPSON,
Attorney for Plaintiff.

Service of the within is hereby acknowledged this
25th day of May, 1926.

AUTENRIETH, GANNON & WORTENDYKE.
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Exhibit P-4.
NEW JERSEY SUPREME COURT

HupsoNn CoUNTY

Action

at Law

Defendant’s

Answers to

WARNER-QUINLAN COMPANY, Plaintiff’s
Defendant |Interroga-

tories

I.EON BYRAM
Plaintiff
VS.

To: ALEXANDER SIMPSON, Esquire,
Attorney of Plaintiff.

PLI:}ASE TAKE NOTICE that the defendant herein
submlts. the following answers under oath to inter-
rogatories heretofore demanded by plaintiff herein :

Answer to First Interrogatory—Yes.
' Answer to Second Interrogatory—Drilling holes
In south expansion chamber of No. 1 Dubbs unit

Answer to Third Interrogatory—Yes. .

Answer to Fourth Interrogatory—Yes.

Answer to Fifth Interrogatory—Yes.

.Answer to Sixth Interrogatory—N o, but fur-
nished carpenter to build a scaffold under lain-
tiff’s supervision. i

Anéwer to Seventh Interrogatory—C. L. Meetze
superintendent of oil refinery located the place t(;
be drilled in the expansion chamber but did not di-
rect or advise how the drilling should be done

Answer to Eighth Interrogatory—The sca:ffold
was built at the request and under the supervision

of the M. W Kellogg Com )
: & pany’s employ .
form their work. ployees to per

WARNER-QUINLAN CoMPANY,
By: H. Hasvawm,

10

40
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STATE OF NEW JERSEY
CouNTY OF UNION

Netw Jergey Court of Errors and ppeals

H. HasLAM of full age being duly sworn accord-
ing to law on his oath deposes and says: I am the
Plant Manager of Warner-Quinlan Company, a cor-
poration, the defendant in the above entitled cause
named and am personally acquainted with the de-
tails and circumstances of the situation set forth
and described in the complaint therein. I have read
the interrogatories served by plaintiff herein upon
defendant herein and the foregoing answers thereto
and the matters and things contained in said an-
swers are true.

Lrox Byrawm,
Plaintiff-Appellee,

VS. ON APPEAL.

10 WarNEr-QuiNLAN CoMPANY,

Defendant-Appellant.

H. HASLAM. BRIEF FOR APPELLANT.

Subseribed and sworn to before
Facts.

me this 9th day of June, 1926.

LAWRENCE REAGAN,
Notary Public,
Commission Expires February 27, 1931.
(N. P. Seal)

The parties hereto will be designated for the
purpose of reference herein, by the respective ap-
pellations of plaintiff and defendant.

On the 9th day of December, 1925, defendant
having ordered the M. W. Kelloge Company, a
concern engaged in the business of constructing
and repairing steel tanks and equipment of a
similar nature, to make repairs in and upon a cer-
tain steel oil still owned by and upon the prop-
erty of the defendant, said M. W. Kellogg Com-
pany, in pursuance of said order, sent plaintiff,
one of its men, with a helper to the plant of the
defendant, directing the plaintiff to report for
instructions to the general superintendent of de-
fendant’s plant (Case, pp. 13, 14 and 32). Before
arriving at defendant’s plant, neither plaintiff
nor the M. W. Kellogg Company had any notice
as to the particular nature of the tank to be re-
paired or particularly as to its size, height above
ground, ete. (Case, pp. 19 and 34). The plaintiff

20

Service of the within Answers to Interrogatories
is hereby acknowledged this 11th day of June, 1926.

ALEX SIMPSON,
Attorney for Plaintiff.

30 Exhibits P-6, 7, 8 and 9

X-ray plates of various aspects of left foot and
heel of plaintiff.

Exhibit P-10.

Card containg two nails.

(al1788)
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reported to defendant’s superintendent in the
morning of the day in question, and was informed
by said superintendent that the still would have to
be cleaned before plaintiff could commence work
therein, and suggested that plaintiff wait around
until said cleaning process had been completed
(Case, pp. 32-33). Plaintiff accordingly waited
until noon time, or shortly thereafter, and then
prepared to proceed with his work (Case, pp. 50-
51).

It appeared that the location at which the re-
pair work was to be performed in the still was
several feet above the level of the base thereof,
and was accessible only by way of ladders or
scaffolding (Case, p. 50). It does not appear
from the evidence in the case whether or not de-
fendant’s other employees had been doing any
cleaning in the still before the scaffold in question
and hereinafter referred to, was erected. Neither
M. W. Kellogg Company nor the plaintiff had
made any provision for equipment by which plain-
tiff might reach the point in the still at which the
repairs were to be made (Case, pp. 16, 30 and 34).
While plaintiff was waiting for the cleaning pro-
cess to be completed in the still, defendant’s super-
intendent requested one of its carpenters, a man
who had been employed in similar work for a good
many years, and who had built scaffolds in many
of the stills located at the plant, to erect a scaf-
fold in the particular still in question ‘‘to suit’’
plaintiff and his helper (Case, p. 75). The car-
penter thereupon erected a scaffold similar to
those which he had erected for similar purposes
in other stills of a similar nature and thereupon
plaintiff, in preparing to commence work, entered
the still from the bottom by means of a ladder
leading from the ground to an aperture in the bot-
tom of the still, looked it over, and in response to
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the carpenter’s question as to whether or not it
suited him, plaintiff, answered in the affirmative
(Case, pp. 78 and 79).

Before the accident hereinafter referred to and
in the course of preparation for commencement
of the work, plaintiff had mounted the scaffold
upon which defendant’s superintendent was al-
ready standing, as well as were other employees
of defendant, and the superintendent thereupon
designated the particular area and place on the
inside of said still at which plaintiff was to per-
form his work (Case, p. 36). Plaintiff had brought
with him for the purpose of performing his work,
a pneumatic drill, weighing thirty pounds, to-
gether with miscellaneous hose and other attach-
ments and connections therefor (Case, pp. 49 and
52). After the plaintiff had been shown by de-
fendant’s superintendent where the work was to
be done, and plaintiff being then upon the scaf-
fold, plaintiff’s helper handed up to him the pneu-
matic drill and his equipment, and thereupon him-
self mounted the scaffold, whereupon the same
gave way, carrying the plaintiff and the others
then upon the same to the bottom of the still,
whereby plaintiff sustained personal injuries
(Case, pp. 52 and 53).

At no time before the accident had plaintiff
shown either defendant’s carpenter or defend-
ant’s superintendent the equipment which he,
plaintiff, was going to use on the scaffold, nor had
he told them or either of them what the nature of
the same was or how much the same weighed
(Case, p. 55). In directing defendant’s carpenter
to build the scaffold, the defendant’s superintend-
ent had informed him that it was to be built for
two men (Case, p. 94).




ARUGMENT
POINT I.

There was insufficient evidence to take the case
to the jury on the question of the existence of
negligence on the part of the defendant.

Even if we assume that plaintiff as a represen-
tative of M. W. Kellogg Company, was an inde-
pendent contractor as far as the defendant was
concerned, the furnishing of the scaffolding equip-
ment to the plaintiff by or with the consent of the
defendant for use by the plaintiff in expediting his
work or in assisting him in the performance of the
same, coupled with the fact that upon his making
use thereof, the same failed and he was injured,
would not be sufficient of such proof to take the
case to the jury. In the case of Abram Holmes vs.
Stephen Pelligrino, IV N. J. Advance Repo.rts,
page 849, the defendant, the owner of a building,
for the purpose of expediting the completion of
certain work therein by an independent contractor,
furnished the latter with planks, horses, ete. for
use as a scaffold in order to enable the contractor
by standing thereon to reach the portions of the
walls of the building upon which he was to per-
form work. Said defendant in the cited case was
under no contractual obligation to furnish this
scaffolding equipment, but volunteered to do so
partly for his own benefit in anticipation of the
resultant expedition of the work. In said cited
case, plaintiff, the employee of said independent
contractor, in making use of the scaffold for the
purpose of carrying on his work, was caused to
fall therefrom through the breaking of one of the
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planks. This was the quantum of proof adduced
in the case, and upon which the court held that the
res ipsa loquitur doctrine upon which, if upon any
ground, plaintiff might be entitled to a recovery,
did not apply, in view of the fact that there was
no proof that the breaking of the planks resulted
from some defect discoverable by inspection on the
part of the defendant in the exercise of ordinary
care, particularly in view of the fact that the ob-
Ject causing the injury was not of itself highly
dangerous. In the instant case, the facts and
quantum of proof appear to render the same par-
allel with the case just cited, in that, in the in-
stant case for the purpose of enabling the em-
ployee of the alleged independent contractor, to
get started on his work without unnecessary de-
lay, the defendant furnished scaffolding equip-
ment for his use. There is this additional ele-
ment in the instant case, however, which seems to
confirm the applicability thereto of the rule in the
Holmes case, that is, that in the instant case de-
fendant undertook to furnish and build this scaf-
fold ‘“to suit’’ plaintiff and his helper, and
thereby, we respectfully submit, constituted the
carpenter whom defendant furnished, the agent of

plaintiff in the erection and construction of the
scaffold.

Scherer vs. Post Office B. & L. Ass’n, 91
N. J. L., 666.

The only evidence tending to point out the par-
ticular and immediate cause of the falling of the
scaffold, was the testimony of the plaintiff him-
self, that when he fell, he noticed that one of the
cross members supporting the planking of the
scaffold was down, and that in the few moments
required to recover from his fall, the ends of the
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nails protruding from said cross member seeme'd
to him to be six penny nails (Case, p. 37). This
evidence we submit, bearing upon the particular
cause of the failure of the scaffold, could at best
create only a temporary prima facie basis for in-
ference of fact, and even if standing unexplained,
its presence in the plaintiff’s case would not jus-
tify the denial of a non-suit. Nevertheless, the
uncontroverted proof put in on the defendant’s
case in the testimony of the carpenter who erected
the scaffold, that he used nothing smaller than ten
penny nails (Case, p. 76), should destroy whatever
prima facie foundation might be deemed to have
been laid by plaintiff’s testimony, and the effect
thereof being thereby nullified and eliminated, a
verdict should have been directed in favor of the
defendant at the close of the whole case on this
particular aspect of the matter.

Possibly, our position with respect to the effect
of the prima facie case created by the particular
testimony of the plaintiff just referred to, is b.est
illustrated by the analogy of the rule governing
the drawing of inferences as to agency where an
automobile owned by A and driven by B is upon
proof of such facts, presumed to have been driven
by B as the agent of A, for the purpose. This pre-
sumption, however, is, of course, overcome by
proof as part of the defendant’s case that although
B was driving A’s automobile at the time in ques-
tion, and even though such use by B was with A.’s
knowledge and consent, yet that B in so using said
automobile was not acting as the agent of A and
upon the introduection of this proof in rebuttin.g
the direction of a verdicet in favor of A at the suli;
of a third party injured through the operation of
said automobile, is justified.

Tischler v. Stewnholtz, 122, Atl. 880.
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The particular aspect in this case which dis-
closes the fact that in furnishing the scaffold for
plaintiff, defendant’s superintendent undertook to
do so without being obligated so to do, should not
be lost sight of. There is no proof in the case that
defendant’s superintendent was under the duty,
as far as the scope of his employment by defend-
ant was concerned, of furnishing plaintiff, the em-
ployee of M. W. Kelloge Company, with any
equipment or assistance for the purpose of his
work. The nature of the contract arising out of
the employment by defendant of M. W. Kellogg
Company to do the repair work on the still, is dis-
closed by the document consisting of two parts,
namely, an order and acceptance, which was of-
fered in evidence by the plaintiff in this case, and
marked Exhibits 1 and 2 on his behalf (case, pp.
139-142). In and by the terms of said contract,
M. W. Kellogg Company undertook to perform the
work without more, except for a certain provision
with regard to payment of workmen’s compensa-
tion insurance coverage premiums by the defend-
ant. Said contract made no provision whatsover
obligating the defendant to furnish any equipment
or assistance to M. W. Kellogg Company’s men
in the doing of the work. The superintendent of
the defendant, however, when the plaintiff came
to defendant’s plant ready to go on with the work,
for reasons best known to himself as far as any
evidence in the case is concerned, desired to expe-
dite the doing of the work, particularly in view of
the fact that it appears in the testimony that the
still was not ready for the plaintiff, because the in-
side thereof required cleaning (Case, pp. 32 and
33). In the absence of proof, therefore, of defend-
ant’s superintendent’s duty to furnish such equip-
ment and assistance to the plaintiff, this superin-
tendent must be taken, not only to have exceeded
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the scope of his employment as agent of the de-
fendant, but to have been a mere volunteer as far
as acting in furnishing or attempting to furnish
a scaffold for the plaintiff was concerned.
The situation is, in our opinion, parallel with
the facts in the case of Bieleckt v. Max Hertz
Leather Co., reported in 3 N. J. Miscellaneous Re-
ports, page 375. In the cited case, M had a con-
tract to wash the windows of defendant’s factory
_periodically. In pursuance of said cotract, M sent
the plaintiff, one of his employees, to defendant’s
factory to wash the windows. Plaintiff, through
unfamiliarity with the method of operating the
windows, fell from one of them and was injured.
It appeared that the defendant’s superintendent
had accompanied the plaintiff around to the differ-
ent windows to be cleaned, but failed to show him
how they worked. Upon such a posture of fact,
the court held that in the absence of proof of the
existence of a duty on the part of its superintend-
ent to show plaintiff how the windows worked, the
defendant could not be held answerable for the
injuries which plaintiff sustained, the court stat-
ing that in going so far as to accompany the plain-
tiff around to the different windows in order to
show the plaintiff what ones were to be washed,
the superintendent was a mere volunteer on his
own initiative, and in failing to go further by way
of assisting the plaintiff could not render the de-
fendant liable.

POINT I1I.

In erecting the scaffold in question, defendant’s
carpenter became pro hac vice the agent of the
plaintiff.

Defendant’s carpenter, Mr. Rose, was a general
utility man on the payroll of the defendant, who
customarily performed carpentry work when and
where needed throughout the plant (Case, p. 90),
and as directed by the defendant’s superintendent.
When it appeared that the plaintiff had come
down to Warners, New Jersey, the place at which
defendant’s plant was located, without any equip-
ment or means for enabling him to reach the
point on the still at which he was to work, de-
fendant’s superintendent as aforesaid, volun-
teered to furnish him the instrumentalities neces-
sary for the purpose. The superintendent there-
upon instructed Mr. Rose, the carpenter, to go
ahead and build a scaffold in the tank ‘“to suit”’
plaintiff and his helper (Case, p. 65). This, we
respectfully contend, and there being no contra-
diction as far as what Rose was instructed to do
1s concerned, constituted Rose pro hac vice as the
agent and/or servant of the plaintiff, charged
with the duty of constructing a scaffold in such a
manner and of such materials as the plaintiff and
his helper might require in the conduct of his
work, and ‘‘to suit’’ the pleasure and require-
ments of the plaintiff. Nay, more, after the car-
penter had finished building the scaffold, he asked
the plaintiff if it was all right and received an
answer in the affirmative and the plaintiff himself
admits that he looked at it and it seemed O.K.
(Case, pp. 78-79 and 36).




10

Assuming now for the moment that the testi-
mony as to the specific cause of the failure of the
scaffold was sufficient to constitute a foundation
upon which the jury might find negligent con-
struction, it must be noted that the burden of
plaintiff’s testimony in this regard, seeks to charge
the failure of the scaffold upon the use of nails
of inadequate weight or size in its erection, the
plaintiff in no respects contending that there were
any knots or other inherent weaknesses in the
wood or lumber used, but simply that the pieces
used in the construction were insufficiently fast-
ened together. Plaintiff testified at some length
after qualifying as an expert in that regard, that
he had constructed scaffolds of all kinds and used
all kinds of nails therein for a period of many
years, and that he would be able to tell from an
inspection of the scaffold what kind of nails was
used therein. Therefore, if improper nails were
used in the scaffold in question, plaintiff is barred
of recovery, either because the act of the car-
penter in using such nails, if negligent, was im-
putable to the plaintiff on the theory here ad-
vanced that said carpenter was pro hac vice the
agent of said plaintiff, or plaintiff assumed the
risk of injury in mounting said scaffold because
he undertook to examine the same, was satisfied
in his own mind that it was in proper shape and
condition, and thereupon got upon it.

Proof of a contractual relationship or of the
obligation of the one sought to be charged as
principal to pay compensation to the one sought
to be charged as agent, are not essential in estab-
lishing the existence of the relationship of prin-
cipal and agent. Neither is the mere fact that for
other purposes plaintiff had been employed by one
corporation and defendant’s carpenter by the
other, conclusive of the impossibility of prinecipal-
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agent relationship being created for a particular
purpose, between plaintiff and defendant’s car-
penter. By way of illustration, if, while plaintiff
was waiting at defendant’s plant for the cleaning
of the still to be completed, he had seen fit to have
some business of his own transacted at a nearby
town, and finding it inconvenient to go himself, had
borrowed an automobile driver from among de-
fendant’s employees, sent him on his mission, and
the employee of the defendant while so acting for
the plaintiff had committed a tort, it would seem
that there would be no question but that for that
purpose the selected employee of the defendant
was the agent of the plaintiff in going on plain-
tiff’s mission under the circumstances. By the
same token, therefore, we respectfully contend that
in undertaking to build the scaffold to suit the
needs, requirements and pleasure of the plaintiff,
defendant’s carpenter ceased for that purpose to
be an agent of the defendant and became for that
purpose the agent of the plaintiff, and if there
were any negligence found on the part of said
carpenter in the erecting of said scaffold, defend-
ant would be properly chargeable therewith, but
the negligence would be imputable to the plaintiff
through said carpenter so acting as agent.
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POINT III.

The injuries sustained by plaintiff were not
the proximate result of negligence on the part
either of defendant’s carpenter or through said
carpenter, on the theory of master and servant,
of defendant.

When the plaintiff reported to defendant’s su-
perintendent on the morning of the day of the
accident, he had with him one helper (Case, p.
32). He had left his heavy pneumatic drill and
appurtenant equipment in the automobile in which
he had driven from Jersey City to Warners, New
Jersey (Case, p. 49). In the discussion between
defendant’s superintendent and the plaintiff re-
garding the doing of the work, the superintendent
had no notice or knowledge of the kind or weight
of the equipment which plaintiff intended using
upon any scaffold which might be erected in the
still (Case, p. 55), and the superintendent fur-
ther informed the plaintiff that it would be im-
possible for him to commence work until the in-
side of the still had been cleaned by defendant’s
own servants, and until this cleaning process had
been completed (Case, p. 50). It appears that
the last time prior to the accident, at which de-
fendant’s superintendent took any personal ac-
tive part in relation to the plaintiff as far as this
work was concerned, was when he indicated to
the plaintift the particular places around the side
of the still at which the work was to be performed
(Case, p. 36). Plaintiff testified that at this time
his helper was not with him on the scaffold,
neither was the equipment thereon, and that he
and the superintendent of the defendant were on
the same alone for the purpose just mentioned.
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There is no evidence in the case that at any time
after the superintendent had shown the plaintiff
where the work was to be done, did he, the said
superintendent, either request, invite or direct
the plaintiff to proceed with the active work.
After plaintiff had been shown where the work
was to be done, the superintendent returned to
his office, and thereupon the plaintiff reascended
the scaffold in the still and while one or more of
defendant’s other employees were still engaged
in scraping the same, had his helper bring the
heavy drill and other equipment, put it on the
scaffold and then mount the same himself, where-
upon the whole structure collapsed (Case, pp.
36-37).

We have heretofore adverted to the fact that
sight should not be lost of the testimony uncon-
tradicted, that in directing the carpenter to go
and erect a scaffold, the superintendent had in-
formed him that it was to be for two men (Case,
p. 94). There is not only no proof in the case
that the scaffold as erected was not sufficient for
two men, but there is also affirmative proof that
it was (Case, p. 77). This posture of fact taken
in connection with the further fact that the su-
perintendent had informed the plaintiff that it
would be necessary for defendant’s employees to
clean the still before he could commence work,
conclusively indicates, we respectfully contend,
that the scaffold was caused to fall by the exces-
sive weight placed thereon by the act of the
plaintiff in going upon the same himself and
bringing his helper and equipment thereon, while
other employees of the defendant were still en-
gaged in the work of cleaning the inside of the
still.

It is fundamental that a party can recover dam-
ages In tort only where the negligence of the
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party sought to be charged is the natural and
proximate cause of the injuries sustained. The
doctrine of proximate cause is often explained by
the corollary thereof, to wit, that recovery may
be had only for such injuries as might be reason-
ably anticipated by or in the contemplation of
the parties at the inception of the relationship out
of which they arose. As far as any notice or
information on the part of defendant’s superin-
tendent to the contrary was concerned, he under-
took only to furnish a scaffold for the two men,
that is, for plaintiff and his helper. Neither said
superintendent nor defendant’s carpenter, nor
through them or either of them, defendant, was a
guarantor of the safety of the plaintiff in the
premises, nor were they chargeable with any duty
of anticipating a situation which, at the time they
undertook to erect the scaffold, was not within
their contemplation. If they undertook to erect
a scaffold for two men, which seems to have been
conclusively shown, and several other men and
heavy equipment in addition to the weight of the
original two men, were imposed upon the scaffold,
certainly neither the superintendent nor the car-
penter nor through them, the defendant, could be
charged as having through their negligence
brought about the result that transpired. No lia-
bility for negligence attaches to a party when, in
the prosecution of a lawful act injury to another
is caused by a pure accident; nor can anyone be
said to be negligent merely because he fails to
make provision against accident which he could
not be reasonably expected to foresee. '

39 C. J. 288, {414, citing Coyle vs. 4. A.
Griffing Iron Co., 62, N. J. L, 540.
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POINT 1V.

On the case presented by the plaintiff, it con-
clusively appeared that in making use of the scaf-
fold under the circumstances, he assumed the
risk of injury to himself.

The doctrine is well established in this jurisdic-
tion, which holds that where on the case made by
the plaintiff, his assumption of the risk that led to
his injury appeared, a motion for a mnon-suit
should be granted.

Mannebach vs. Stevens, 71 N. J. L., 368.

We have heretofore adverted to the uncontra-
dicted proof in the case that the carpenter who
erected the scaffold was directed by defendant’s
superintendent to erect the same to suit the plain-
tiff and his helper, and also that when the erec-
tion thereof had been completed, the carpenter
asked plaintiff if it was all right, and was an-
swered in the affirmative, and furthermore, that
before going upon the same, plaintiff looked it
over and it appeared O. K. Under this posture of
fact, we are forced quite closely to the border line
between contributory negligence and assumption
of risk, and we submit that under the facts re-
ferred to, plaintiff appears not only to have been
guilty of contributory negligence, but also to have
assumed the risk of injury in going upon the scaf-
fold without making a more careful inspection
than the cursory examination which he made.
There was no contractual obligation existing be-
tween defendant and plaintiff’s employer or be-
tween defendant and plaintiff himself, which re-
quired the furnishing of this scaffold. The act
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of the superintendent, therefore, even assuming
that such act was imputable to the defendant,
which we deny, was at best that of a volunteer
done for the purpose of assisting the plaintiff, and,
if you will, of expediting the completion of the
work. We are free to admit that the plaintiff
could not be deemed to have assumed any risk
that would not have been apparent or which might
have been latent under the circumstances, but we
contend that the circumstances under which this
scaffold was erected, paticularly the fact that it
was to be erected to suit the plaintiff, render the
conclusion inevitable, that in making use of this
voluntarily given assistance, particularly in the
light of the opportunity afforded for making the
inspection thereof, plaintiff in failing to make an
effective or proper or sufficient inspection, and
still going upon the scaffold, assumed the risk of

injury therefrom, and having assumed such risk
and the assumption thereof appearing either on
the plaintiff’s case alone or upon the whole case
from the standpoint either of a motion for a non-
suit or direction of a verdict, the court should
have precluded the jury from finding in favor of
the plaintiff.

17

POINT V.

The proof so conclusively showed that the
plaintiff in going upon the scaffold was a licensee
as to have rendered it obligatory upon the Court
to so find, and in so finding, to have either non-
suited the plaintiff or directed a verdict in favor
of the defendant.

The doctrine differentiating between the duties
owed by a party respectively to a licensee and to
an invitee, is so well established as to render cita-
tion of authorities unnecessary, that is to say, a
party owes to a licensee merely the duty of re-
fraining from willful, wanton or malicious acts
resulting in injury, whereas, to an invitee, such
party owes the duty of exercising reasonable care
to prevent injury to him.

Fleckenstewn vs. Gt. Atl. & Pac. Tea Co.,
SNy, 145)

The defendant had entered into a contract with
M. W. Kellogg Company to perform certain work
at defendant’s plant, for which defendant under-
took to pay M. W. Kellogeg Company the con-
sideration agreed upon. In order to perform this
contract, and therefore to become entitled to the
consideration agreed upon, it behooved M. W.
Kellogg Company to send its man or men to de-
fendant’s plant and to effect the particular re-
pair work contemplated by the contract. Again,
sight should not be lost of the failure of the con-
tract to make any provision as far as furnishing
of instrumentalities for the work might be con-
cerned. In pursuance, therefore, of the contract
in question, M. W. Kellogg Company’s men came
to defendant’s plant prepared to do work. Upon
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their arrival, the particular still to be repaired
was not ready for them, the same being then in
use by employees of the defendant, engaged in the
work of cleaning the interior thereof. It appears
in the case, and there further appears no con-
tradiction thereof, that the Warner-Quinlan Com-
pany employees who were engaged in the work
of cleaning the still, were not only using but were
compelled to use the scaffold in order to enable
them to reach the sections of the interior to be
cleaned, in which area, by the way, the repair work
to be performed by M. W. Kellogg Company, was
to be done. The plaintiff having no equipment of
his own, and there having been erected scaffold-
ing equipment which was then in use by Warner-
Quinlan Company’s employees, made use of the
same, or was in the act of making use of the same,
and was directed so to do by the defendant. We
respectfully submit, that under these circum-
stances, the plaintiff, although possibly an in-
vitee as far as the plant of the defendant generally
was concerned, yet was not an invitee, but merely
a licensee as far as this particular scaffold which
was then being used by Warner-Quinlan Com-
pany’s employees was concerned.

We cannot see, of course, how it can be intended
with any reason that this scaffold constituted a
trap or any other sort of a wanton or malicious
contraption inherently dangerous in itself, inten-
tionally or recklessly created by the defendant,
either for the purpose of doing injury to the plain-
tiff, or with such reckless disregard of plaintiff’s
safety as might justify the implication of such
intent.

We appreciate that it may be contended in op-
position to our contention herein, that the testi-
mony indicating that the superintendent of de-
fendant accompanied the plaintiff on the scaffold
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for the purpose of showing him where the holes
were to be drilled, constituted invitation. Grant-
ing this, however, which we deny, our contention
1s that the invitation, if any between the superin-
tendent of the defendant and the plaintiff, ex-
tended only as far as the purpose of showing him
the location at which the holes were to be drilled
was concerned, and that after this purpose had
been accomplished, and this object attained, the
plaintiff remained or became merely a licensee, di-
rected to make use of the scaffold which was used
originally by defendant’s employees, but in which
use the defendant did not become chargeable with
liability for injuries which might result from the
failure of the scaffold.

POINT VI.

Defendant’s carpenter, in erecting the scaffold,
was the fellow servant of plaintiff, and the negli-
gence of said fellow servant cannot impose lia-
bility upon defendant.

We have hereinbefore adverted specifically to
the uncontroverted portions of the evidence
whereby it appears that defendant assigned its
carpenter to erect a scaffold ‘“‘to suit’’ plaintiff
and his helper and, beyond such instructions, ex-
ercised no further control, supervision or direc-
tion over said carpenter. Under this posture of
uncontradicted fact said carpenter, we contend,
became the fellow servant of plaintiff in erecting
the scaffold in question. If, therefore, said car-
penter thus became a fellow servant of the plain-
tiff, and said carpenter was negligent in the man-
ner of constructing said scaffold, said negligence
cannot be imputed to defendant, in the absence
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of any evidence that defendant was negligent in
hiring an efficient servant in the person of such
carpenter. In support of this our contention, we
rely upon the well-recognized rule that the serv-
ant of a general master is prima facie the fellow
servant of the servants of an independent con-
tractor when his master directs him to assist the
servants of such independent contractor.

39 C. J. 560, §670, citing Illinois Cent.
R. Co. vs. Cow, 21 111. 20; Hoveland vs.
National Blower Works, 134 Wis. 342.

This doctrine is referred to with approval in the
New Jersey case of Ewan vs. Lippincott, 47 N. J.
L. 192.

Under the rule stated we contend that the court
should have directed a verdict in favor of the
defendant.

We respectfully contend, therefore, in conclu-
sion, that the Trial Court erred in denying defend-
ant’s motion for a non-suit, and further erred in
denying the defendant’s motion for the direction
of a verdict, for the reasons and on the grounds as
set forth and expressed by the points herein
argued.

Respectfully submitted,

AvrexrieTH, GANNON & WORTENDYKE,
Attorneys for Defendant-Appellant.

REYNIER J. WORTENDYKE, JR.
b4 )
Of Counsel.
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Leox Byrawm,
Plawntiff-Appellee,

Vs, >On Appeal.

WaARNER-QUINLAN CoMPANY,
Defendant-Appellant.

BRIEF FOR PLAINTIFF-APPELLEE.

Statement of Facts.

The parties hereto will be designated for the
purpose of reference herein, by the respective ap-
pellations of plaintiff and defendant.

On the 9th day of December, 1925, the plaintiff’s
employer, M. W. Kellogg Company, was engaged
to do some work for the defendant (Case, p. 13,
lines 10-20). The work consisted in drilline some
test holes in a still which had been in service for
some time and which showed a defect (Case, p.
13, lines 20-30). The plaintiff and a helper, named
Stokes, wére ordered to go to the plant of the de-
tendant at Warner, N. J. (Case, p. 17, lines 1-10)
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The plaintiff’s employer was not required to build
a scaffold in order that the plaintiff might drill
the holes (Case, p. 16, lines 30-40). The plaintiff
was informed to ask for Mr. Metz, superintendent
of oil stills, who would show him where the holes
were to be drilled (Case, p. 15, lines 1-10). The
plaintiff arrived at the plant of the defendant and
met Mr. Metz, who told him to wait until they had
built the scaffold (Case, p. 33, lines 10-20). The
plaintiff did not tell Mr. Metz or anyone in charge,
that he wanted a scaffold built (Case, p. 34, lines
1-10). He did not in anywise undertake to super-
vise or help in the erection of a scaffold (Case,
p. 34, lines 10-20). The defendant’s servant, Mr.
Metz, notified him to proceed to drill the holes
and showed him where to go, which was in the
steel still (Case, p. 34, lines 10-20). When the
plaintiff arrived at the still, he saw a scaffold
which had been erected by the defendant, through
its agents and servants, and he got up on top of
the scaffold and started to drill. Mr. Metz was
on the scaffold with him showing him where to
drill the holes (Case, p. 36, lines 10-20). While
plaintiff was on the scaffold and about to drill
the holes, the scaffold broke (Case, p. 37, lines
10-20). As a result of the collapse of the scaffold,
the plaintift fell to the bottom of the still and
received personal injuries (Case, p. 37). The
scaffold broke because of the improper construc-
tion thereof (Case, p. 40, lines 30-40). The plain-
tiff was under no obligation to inform the defend-
ant’s carpenter or superintendent as to equip-
ment, ete. The plaintiff was to do certain work
and it was the duty of the defendant to provide
him with the scaffold so as to perform the work
which they had contracted for.

3

" The defendant’s carpenter constructed the seaf-
fold under the orders of Mr. Metz (Case, p. 75,
lines 10-20). The carpenter did not ask the plain-
tiff nor his helper anything about the construction
of the scaffold before he erected same (Case, p.
79, lines 10-30). The carpenter testified that he
was told to build the seaffold high enough so that
they could reach the top of the chamber ((Case,
p. 91, lines 20-40), and that no one had said any-
thing to him about the kind of seaffold, how it
was to be made, how high to make it and how many
boards were to be put in it, ete., and that his in-
structions were received from Mr. Metz (Case, p.
91, lines 30-40). The carpenter further testified
that he was not sure what kind of nails he used
at all (Case, p. 93, lines 30-40). Mr. Rose fur-
ther testified that if 6 penny nails were used in
the boards used in the scaffold which he erected,
that the falling thereof would be caused by the
improper construction and improper use of the
nails (Case, p. 94, lines 10-30). He testified fur-
ther that he had no communication with the Kel-
logg men prior to the erection of the secaffold
(Case, p. 94, lines 20-40).

'The plaintiff recovered a judgment, from which
judgment the defendant appeals.

POINT 1.

There was evidence showing the negligence of
the defendant in the manner in which it con-
structed the scaffold.

The defendant cites the case of Holmes vs.
Pelligrino, 133 Atl., 194, in support of the con-

tention that there was no evidence of negligence, 40




4

I'liis case, it seems to me, is not applicable for
the reason that in the Holmes case. the plaintiff
relied upon the doctrine of Res Ipsa Loquitur re-
garding the question of negligence. In the in-
stant case, there is direct proof of negligence on
the part of the defendant. In the Pelligrino case,
the scaffold was not erected by the defendant, the
defendant merely supplied the boards. In the
instant case, the testimony is undisputed that the
scaffold was erected by the defendant through
its agents and servants.

The case of Scherer vs. Post Office B. & L. Ass’n,
91 N. J. L., 666, it seems to me is not applicable
in view of the testimony adduced on the part of
the plaintiff.

It appears to me that the defendant now at-
tempts to argue the weight of evidence, which it
cannot do on an appeal. See Smith vs. Brunswick
Laundry Co., 93 N. J. L., 436.

The plaintiff testified as an expert on the con-
struction of scaffolds as follows:

““Q. Will you tell us from your experience,
whether these nails were the proper kind of
nails to be used in the erection of that sort
of a scaffold to hold two men?

A. In my opinion they were not the proper
nails to use in any scaffold’’ (Case, p. 40,
lines 30-40).

““Q. Now, what size nails should have been
used?

A. Ten penny nails’’ (Case, p. 41, lines 1-
10).

““Q. What caused the scaffold to fall, in
your opinion?

5

A. The nails had pulled out and bent up
as the weight pulled them’’ (Case, p. 42, lines
1-10).

““Q. And it was these cross pieces that came
out, is that correct?

A. It was the piece that supported the scaf-
fold on top that was nailed across this way,
not the laterals’’ (Case, p. 43, lines 10-20).

“Q. What I want to know Mr. Byram is
this: What caused the collapse at the outset,
your weight on this scaffold, if the scaffold
were properly nailed, would the scaffold fall?

A. No”’ (Case, p. 43, lines 30-40).

Q. Your weight having been put on it and
the scaffold having fallen, what in your opin-
ion caused the scaffold to fall after your
weight got on it?

A. Why the nails were too small that were
used in erecting it.

Q. And is that improper construection?

A. Yes, I should call it so’’ (Case, p. 44,

_ lines 1-10).

““QQ. And you were working on this one hole
when the collapse came, is that correct?

A. Just starting to work on it”’ (Case, p.
99, lines 10-20).

There was testimony by an expert named Lyons,
who testified, that the construction of the scaffold
was faulty by reason of the fact that the wrong
size nails were used in fastening the boards to-
gether (Case, pp. 58-62).

It seems to me the following cases are applie-
able:

Jansen vs. Jersey City, 61 N. J. T.., 247
Mursh Bros. Construction Co. vs. John-
son, 203 Fed., 4;
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Lechman vs. Hooper, 52 N. J. L., 255;

Riley vs. Jersey Leather Company, 126
Atl., 457,

POINT 2.

Defendant’s carpenter was not the agent of the
plaintiff.

The defendant did not set up as a defense in
its answer, that in erecting the scaffold in ques-
tion, the defendant’s carpenter became pro hac
vice, the agent of the plaintiff (Case, pp. 8-9-10).

Defendant cannot raise this issie at this time
inasmuch as it was not raised at the trial.

Eannetta vs. D. L. & W. R. R. Co., 3
Miscel. Rep., 834 ;

Levenson vs. McQuade, 93 N. J. L., 184 ;

Van Houten vs. Van Houten, 89 N. J. L.,
301.

It is a well-settled principle that the relation-
ship of agent can exist only by the will of the
principle and with the consent of the agent. 2 C.
J., Par. 26, page 432. '

There was no testimony in the case showing
that the plaintiff requested the defendant or the
carpenter to erect the scaffold.

The defendant admitted that it did not dispute
responsibility for exercising reasonable care in
doing what it did in the erection of a platform, but

it insists that there was no testimony that it did

not exercise that degree of care (Case, p. 129, lines
10-30).
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POINT 3.

The injuries sustained by the plaintiff were the
proximate cause of the negligence on the part of
the defendant through its agents and servants.

The scaffold was constructed by the servant of
the defendant upon instructions received from
Mr. Metz (Case, p. 91, lines 30-40). While plain-
tiff was on said scaffold, it collapsed and he fell
to the bottom of the still, causing the injuries
about which he complains (Case, p. 44, lines 1-
20; Case, pp. 19-30-40; Case, p. 20, lines 1-10).

POINT 4.

There was no assumption of risk by the plaintiff
of injury to himself.

The plaintiff could not and did not assume the
risk of the accident in question. The scaffold was
erected by the defendant whose duty it was to
erect the scaffold in a safe manner and to use rea-
sonable care to see that same was secure. The plain-
tiff before going on the scaffold looked at same
and 1t appeared to be in good condition. Defend-
ant’s own employees were working on the scaffold
prior to and at the time it fell. It certainly can-
not be argued that the plaintiff assumed that the
scaffold would fall while he was working thereon.

It seems to me that the defendant cannot raise
this issue at this time in view of its admission
that it did not dispute its responsibility to the
plaintiff (Case, p. 129, lines 10-30).
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POINT 5.

The evidence showed conclusively that the

plaintiff in going upon the scaffold was an in-
vitee.

The defendant did not raise this issue (that
plaintiff was the licensee) at the trial and it seems
to me it cannot raise it at this point.

An employee of one who holds a contract to per-
form work in the premises for the owner or oc-
cupier thereof, who enters the premises to perform
work, is thereby implied invitation.

Sommer vs. P. S, Corporation, 79 N. J.
L., 349;

Albanese Adm. vs. Central R. R. Co., 41
Vroom, 241 ;

Catterall vs. Otis Elevator Co., 135 Atl.,
865 ;

Riley vs. Jersey Leather Co., 126 Atl,
457.

POINT 6.

Defendant’s carpenter in erecting the scaffold
was NOT the fellow servant of the plaintiff,

The defendant did not set up the defense of
fellow servant in its answer nor was this issue
raised during the trial (Case, pp. 8-9-10)

.

This issue cannot be raised at this time. See
Eannetta vs. D. L. & W. R. R. Co., 3 Miscel. Rep.,
834.

The defendant by its admission that it did not
dispute its responsibility; and thus waived any
so-called defense, it seems to me to be dispository
of this point (Case, p. 129, lines 10-30)

9

The case of Ewan vs. Lippincott, 47 N. J. L.,
192, cited by the defendant, is not applieable for
the reason that the plaintiff was not engaged in
a common employment with the defendant. IHe
was there to do specific work pursuant to a con-
tractual relationship entered into by and between
the plaintiff’s employer and the defendant. His
work had nothing to do with the other men’s work
nor with the work of the defendant in and about
his plant. ‘

Our courts have held that the defendant, under
the circumstances of this case, is responsible. See
Kappertz vs. The Jerseman, 98 N. J. L., 836.

CONCLUSION.

We respectfully contend, therefore, in coneclu-
sion, that the trial court did not err m denying
defendant’s motion for non-suit, and further, did
not err in denying defendant’s motion for direc-
tion of verdict.

We respectfully submit that the judgment below
be affirmed.

Respectfully submitted,

ARCHIE ELKINS,
Attorney for Plaintiff.
ALEX. SIMPSON,

of Counsel.

Gallo & Ackerman, Inc., 142 Liberty Street, 'Phones—Rector 7257-8.
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