
Filed J a1111ary 14, 1926. 

To the Ilon iorable EduJin. Robert lflalker, Cha11,cellor 
of the F]tate of New Jersey: 

The petitio11 of ~Joshua A. Pearso11, of the Cit~y 
a11_d Cou11ty of Philadelphia, State of Pe11nsylva11ia, 
respectf11lly sl1ows : 

1. Petitioner is the General Guardia11 of tl1e Es-
tate of Cor11elia Corlies Earnsl1aw Tatnall, a11 i11-
f a11t twe11ty years of ag·e; petitioner is also Gen.eral 
Guardian of the Estate of Warner Gibbs Ear11sha,v, 
Jr., an inf a11t seve11tee11 years of ag·e. Said i11fants 
no,v reside i11 Philadelphia, Pe1111sylvania. Petition-

. er was appointed sucl1 G11ardian by decree of tl1e 
Orpl1a11s' Court of Pl1iladelphia Cou11ty, Pe1111s3Tl-. va111a. 

2. Tl1e said Cor11elia Corlies Earnshaw Tat11all 
a11d the said War11er Gibbs Earnsl1aw, Jr., are eacl1 
seized of a11 11ndivided -one-l1alf part ( subject to the 
do,ver rig·l1t of tl1eir step-motl1er, Jessie Porter 
Earn .shaw) of all tl1at tract of land a11d premises 
situate, lying· a11d being· i11 the City of Brig·anti11e,. 
Co11nty of Atlantic and State of New Jersey, as 
sho,vn 011 a map e11titled ''lVIap lA Lands located 
011 Brig·antine Beach made for Island Development 
Company, Revised Ju11e 1, 1924, H. I. Eaton, C. 
E. '', designated as Block: 104, Lot 10. 
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2 Petition , 

3. TI1e said (Jornelia Corlies Ear11sl1avl Tat11all 
and tl1e said War11er Gibbs Ear11sl1a,v, Jr., are also 
each seized of a11 u11divided 011e-l1alf i11terest (s11b-
ject to the dower rig-l1t of their step-mother) i11 f 011r 
certai11 ag·r,eeme11ts for tl1e sale of la11ds eacl1 n1ade 
bet,vee11 Island Development Compan -y, a corpora-
ti 011 of N e,v Jersey, and ,v arner G. Ear11sl1a,v, eacl1 
dated November 10, 1924 and providing for tl1e pur-
cl1ase of certai11 lands situate i11 the City of ]Jast 
Atla11tic City, Cou11t~y of Atla11tic, State of N e,v 
,J erse) r, desig·11ated as Lots Numbers 34, 35, 36 a11cl 
37 i11 Section No. 143 as sl10,vn 011 Niap No. 1 on 
la11ds located at Brig·a11ti11e Beacl1, N e,v ~T erse~y, 
o,v11ed by Isla11d Developn1e11t Company by Harold 
I. ]Jato11, C. E., dated ,Ju11e 15, 1923, scale 150 feet 
-1 i11cl1. The p11rcl1ase prices provided i11 said 
ag·reements to be paid by said vVar11er G. Earnshaw 
to the Isla11d Development Company for said lots 
are: for Lot No. 34, $1500.; for Lot No. 35, $1300.; 
for Lot No. 36, $1200.; for Lot No. 37, $1500. 

··-

4. Tl1e 'ag·reeme11ts for sale above ref erred to 
,vere made by vVarner G. Ea.r11sl1a,v in l1is lifetime 
a11d d11ri11g· l1is lifetime tl1e said ,Varner G. Ear11-
shaw made payments as req11ired b~y tl1e- terms of 
said ag·reeme11ts to a11 amo1111t totali11g $2200. rr11e 
said V\Tar11er G. Ea .rnshaw departed this life 011 or 
abol1t September 11, 1925, a11d tl1ereafter l1is ex-
ecutor made a payme11t of $550 i11 cash as required 
by the terms of said agreements making a total cash 
pa~yme11t 11nder said ag·reeme11ts of $2750. By the 
terms of tl1e ag·reeme11ts a · mortgag·e or mortg·ag·es 
was to be g·iven for the balance of tl1e purchase 
price of said lands, to wit ,: $2750. 

5. Upon the death of the said War11er G. Ear11-
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sl1a,v tl1e la11ds described i11 parag·raph 2 abo·ve, arid 
l1is i11terest in said agreeme11ts described i11 para-
g·rapl1 -3 above, descended to said inf ants as l1is 
cl1i]dre11 a11d l1eirs at lavv, subject to tl1e do,ver i11_-
terest of their step-motl1er, he l1avi11g died i11testate 
as to said real estate. 

6. Tl1e la11ds described in parag·rapl1 2 above are 
,vortl1 approximately $1400 and the ir1terest of tl1e 
inf a11ts in said agreeme11t, i11cluding· tl1e do,v-er in-
terest of tl1ejr step-motl1er, is worth the s11m of 
ap1)roxima tel~y $2750., and tl1e i11terest of tl1e i11-
f a11 ts requires that tl1eir estates therei11 sho11ld he 
sold. 

7. The lands are 1111improved a11d are prod11cti·ve 
'of 110 revenue a11d petitio11er believes that tl1e pres-
e11t time is favorable for tl1e sale of said la11ds. 

8. T11e i11f a11t Cor11elia Corlies Earnshavv Tat11all 
is married a11d her husband's 11ame is Runice L. 
Tatnall. 1Ie is "rilli11g· to u11ite in the sale of said 
lands and of said ag"reements a11-d to release l1is 
incl1oate rig·ht of curtesy therein. Tl1e step-mother 
of said i11f a11ts, Jessie Porter Ear11shaw, is willi11g· 
to jou1 i11 tl1e sale of said lands and ag·reements a11d 
to release her right of dower tl1erei11, 11pon receiv-
i11g i11 lie11 thereof sucl1 surn in g·ross as sl1all be 
approved b~y tl1i~ Court. 

9. Petitio11er, acting· on behalf of said infa11ts, 
a11d the said Jessie Porter Earnshaw have e11tered 
into a written ag·reement for the sale of said lands 
a11d said ag·reements, subject to the approval of 
this Co11rt of tl1e sale of the i11terest of the i11f a11ts 
therei11, to one B. Daniel Rappeport _, of Atla11tic 
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4 Petitiort 

City, N. J., for tl1e s11m · of ~,7,400, tl1e yJurcl1aser to 
IJay tl1e sun1 of $4,650 i11 casl1, and to gi ·ve l1is bo11ds 
a11d 111ortg·ag·es to tl1e Island Developn1e11t Co1n1Ja11y 
for $2750 co·vering' J__.1ots Nos. 34 to 37 i11clusive, 
above ref erred to, thus co11summating· the ag·ree-
me11ts of sale e11tered i11to by said vVarner G. ~ar11-
sl1avl. The Isla11d Developme11t Company has ag·reed 
to accept th_e bo11ds a11d mortg·ages of the said B. 
Da11iel Ra1Jpeport. Out of tl1e p11rcl1ase mo11e3r aro 
to be paid taxeR, etc., apportion _ed as of the date of 
lJassiug· of title, a11d a con1missio11 of $100 to tl10 
broker "'yl10 neg·otiated the sale. 

10. Petitioner respectfully s11g·g·ests tl1at \i\T est 
~Jersey Trl1st Compa11~y, of Camcle11, N. J., be ap-
poi11ted the Special Gl1ardia11 of the i11_f a11ts i11 tl1is 
r.natter to sell the said la11ds a11d tl1e interests of tl1e 
i11f a11ts in said ag·reeme11ts, ,vith s11cl1 Sl1rety as may 
be required b~y tl1is Co11rt. 

Petitio11er there£ ore r)rays that tl1e merits of t]1is 
a1Jplication may be i11ql1ired i11to a11d that West 
Jersey Trust Company, of Camde11, N. J., ma3r be 
ap1Jointed the Special Guardia11 of said infa11ts to 
sell said lands and tl1e interest of said i11f a11ts in 
the ag·reements i11 sucl1 way a11d manner and \vitl1 
such restrictions as shall be deemed expedie11t. 

A11d petitio11er \vill ever pray, etc. 
CURRY & PURNELL, 

Solictors of Petitiorter. 
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STATE OF PENNSYLVANIA, l 
C P } ss. 

OUNTY OF HILADELPHIA, l 

JosHuA A. PEARSON, of fl1ll ag·e, being dl1ly swor11 
according· to lav\7 , on l1is oatl1 deposes and says: 
That he is tl1e petitio11er 11amed i11 the f oregoi11g 
J)Gtitio11; that he l1as read said petitio :n and tl1a t t]1e 
contents tl1ereof are trl1e to the best of l1is knov\rl-
edge, ir1f ormation and belief. 

JOSHUA A. PEARSON. 

Sworn a11d Sl1bscribed before me this twelfth da3r 
of J a11uary, 1926. 

(Seal). 
1Iy commission expires 

w IV[. R. SPOFFORD, 

Notary P ,ublic. 
11 arcl1 6tl1, .1927. 
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Filed. 1Iarch 9, 1926. 

IN CHANCERY · OF NEvV JJjJRSEY 

I11 the n1a tter of tl1e a pp1i-
ca tio11 011 bel1alf of (Jon- 0 p t·t· Et - 11 e -·1 1011 C. 
NELIA CoRLIES EAE:ssHA '\i\! 0 :i A '. , • 
r11 , :r ., d \7i r , T ~J raer . ppo1n t 111g 

A'I~ALL aL vv AR:NEh , rr"' d. 1 D. t. 
_ _ 

1 
n 

1

, _ • I unar 1a11 ar1c._ 1rec -111g 
CrIBBS EA_i_\J:N SHA '\V, JR., 111-j Q l f L 1 Da e O an r S . 
f a11ts, for the sale of 
la11ds. 

U po11 readi11g and filing the report of vVillian1 J. -
Irraf t, one of the Special 11Iasters of tl1is Court 
dated the twe11ty-se-y·enth day of February, ni11etee11 
l1t111dred and twe11ty-s1x, made i11 purs11a11ce of a11 
Order of Reference in tl1is matter made 011 tl10 
11inetee11tl1 day of January, ni11etee11 ht1ndred ar1cl 
t-,;ve11ty-six, by whicl1 report it ayJpears that t11e i11-
terest of the said inf a11ts " rill be s11bsta11tially pro-
1noted by a sale of tl1e lancts me11tio11ed a11d de-
scribed ir1 tl1e petition filed i11 tl1is cal1se for rea-
so11s stated i11 said report; t]1at tl1e West Jersey 
Trust Compa11y, a corporatio11 of N evv J erse ·y is a 
}Jroper i11stitt1tio11 to be appoi11ted guardia11 of tl1e 
i11f a11ts i11 this matter; tl1at the value of tl1e lar1ds 
for the sale of wl1ich applicatio11 is made is seve11-
ty-four ht1ndred dollars ($7400); that the value of 
the i11terest of each of said inf a11ts in said la11ds 
a11d premises is eighteen hundred fifteen -dollars 



a11d t\VO ce11ts, ($1815.02); tl1at t11e -vvest Jersey 
Tr11st Compa11y offers itself as its s11rety 011 eacl1 
of its bo11ds as guardia11 of said i11f a11 ts a11d tl1a t 
th e \'Test ,Jersey ~rrust Con1pany has complied \vitl1 
tl1e laws of tl1e State of N e,v Jersey reg~ardi11g 
Trust Companies to be.co1ne s11rety 011 its bonds, 
a11d is suffi.cien.t suret3 r 011 its bo11ds as g·11ardia11 of 
said i11f a11ts a11d that t}1e West tT ersey rI'r11st Com-
pa11y sl1ould g·ive security to eacl1 of said i11f a11ts 
i11 tl1e pe11al sum of thirty-six l1l1ndred tl1irty dol-
lars a11d f 011r ce11 ts, ( $3630. 04) . 

It is tl1ereupo11, 011 this eig·l1tl1 day of 1Iarch, 
11 i11ete e11 11 u11clred a11d t~ve11 ty-six, 011 motio11 of 
(,nrr~y & Pnr11ell, solicitors of petitio11er ordr?red) 
tl1at the report of tl1e said 11:aster be, and tl1e same 
is l1ere by i11 all tl1i11gs ra tifi.ed a11d co11firmed, a11d 
that tl1e said "\Vest Jersey Tr11st Compan .y be, a11d 
it l1ereb~y is, appoi11ted g·uardian in tl1is matter for 
said i11f a11ts; a11d tl1at the said guardia11 g·ive a bo11-d 
to each of said i11f a11ts i11 tl1e pe11al sum of Three 
Thousa11d Six Hundred Tl1irty Dollars a11d f 011r 
ce11ts, ($3,630.04), \vitho11t other s11rety tha11 itself, 
co11ditio11ed for tl1e jl1st a11d faithful perf orrna11ce 
of the trust reposed in it for tl1e observance of such 
orders a11d directions as the Cha11cellor shall from 
time to time · make i11 tl1e premises in relation to 
sucl1 trust. Tl1e said bo11d to be approved by tl1e 
said nfaster a11d filed .with the Clerk of tl1is Col1rt. 

IT IS FURTHER O~DERED, that the said 
g·uardia11 sell all and sing11lar, tl1e rig ·ht, title a11d 
interest of eacl1 of said inf ants in a11d to the said 
lands, 1N·hicl1 la11ds are described as follows: -

All that tract of land a11d premises situate, lying 
a11d bei11g i11 t:he City of Briganti11e, Co11nty of At-
lantic a11d State of New Jersey, as show11 on a map 
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e11titled '' 1Iap l.1-\_ La11ds located 011 Briga11ti11_e 
Beacl1 made for Isla11d De\-yelo1Jme11t Co111pa113r, re-
vised J u11e _ 1, 1924, H. I. Eato11, C. :E~.' ', designated 
as Block 104, Lot 10. 

Also certain la11ds situate i11 tl1e Citv of East 
•J 

_.._L\_tlantic Cit3r, C~ounty of Atla11tic, State of N evv 
Jersey, desig11ated as Lots Nos. 34, 35, 36 a11d 37 
i11 Sectio11 No. 143, as sl1ow11 011 ~{ap No. 1 011 la11ds 
located at Brigantine Beacl1, New Jersey, ovv11ed by 
I Rla11d Development Comr)a11y by Harold I. Eat(n1, 
(\ E., elated ,T u11e 15, 1923, scale 150 f eet-1 inch, 
upon sucl1 ter1ns as it sl1all clcem safe a11d best for 
the jnterest of tl1e inf a11ts, nnd that it be left to tl1e 
sou11d discretio11 of said g·l1ardiar1 vvhether su_c11 sale 
be r>uh]ic or private, but thEtt tl1e i11terest of ehcl1 of 
said inf a.11ts in the said la11ds be not sold for less 
tl1a11 Eig·l1tee11 I-il111dred Fifteen Dollars and t,vo 
cents, ($1,815.02), as provided in tl1e J\Iaster 's Re-
port; a11d that before executing a11y deed of said 
la11d to the lJl1rchaser or purchasers t11ereof, tl1e 
g·uardia11 report to tb e Cl1a11cellor tl1e sale a11d the 
terms t11ereof i11 v1riti11g, npon oatl1 to tl1e end tl1at 
the same may be passed upo11 by tl1e Cl1ancellor aJ1d 
tl1at l1e may mak:e sl1cl1 order as l1e shall deem fit, 
tol1cl1i11g~ the investment arid · dispositio11 of tl1e pro-
ceeds, if tl1e sale be co11firmed. 

Respect£ ully ad·vised. 
BAYARD STOOI(TON, A. 1\1. 

E. R. ,v ALI(ER. 

C. 
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Guardian's ReJJort of Sale 

Filed July 26, 1927. 

IN CIIANCER ,Y OF NEvV JERSEY. 

I11 the matter of tl1e nppli-
cu tio11 011 bel1alf of CoR-
NELIA CoRLIES EARNSI-rA,v 
TATNALL a11d WARNER 
Grnns EARNSHA,v, JR., i11-
f a11 ts, for tl1e sale of 
lands. 

011 Petitio11, Etc. 
Guardia11 's Report 

of Sale. 

9 

To the I-I 011,orable EduJi1,i Robert Walker, Chancellor 
of th,e State of New Jersey: 

I11 purs11a11ce of an Order made in the above e11-
titled matter on tl1e eigl1tl1 day of :Niarch, 1926, di-
recti11g· tl1e Subscriber, West Jersey-Parkside Trust 
Company, formerly West Jersey Trust Compa11y, 
tl1e Special Guardia11 appointed in tl1is matter to 
sell tl1e rig·ht, title and interest of tl1e said i11f a11ts 
Cor11elia Corlies Ear11sl1aw Tatnall and Warner 
Gibbs Earnshaw, Jr., in and to the la11ds particular-
ly described in the petition filed i11 this matter, the 
said vVest Jersey-Parkside Trust Company, f o_rrner-
ly West Jersey Trust Company does hereby report 
tl1at it has sold the rig·ht, title and interest of the 
said i11f ants in the said la11ds at private sale to 
1\1orris Bloom of the City of At1a11tic City, State of 
N e,v J erse3T, upo11 tl1e f ollo,ving terms, to wit: 
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Tl1e purcl1ase price $8,250 is to be paid i11 casl1 
-saving· $2,000 ,vl1icl1 is to be paid by a first pl1rcl1aso 
n1011ey bo11d a11d mortg·ag·e for that amo1111t secured 
11po11 tl1at portio11 of tl1e premises described i11 tl1e 
yJetitio11 k:no,v11 as Lot No. 10, Sectio11 104, l\Iap 1, 
of the la11ds of the Isla11d Development Compa11~y 
at Brig·a11ti11e. Beacl1, New Jersey, payable ,vitl1i11 
t,vo years from tl1e date of settlement. Settleme11t 
sl1all be made within sixty days from the - date of 
confirmation by this Court. 

Y 011r 1Jetitio11er a:n11exes l1ereto tl1e affidavits of . 
Be11 Carroll a11d of Isaac D. Si11derbra11d, real estate 
brokers of Atla11tic City, Ne,v Jerse~y, as to the 
,~alue of the la11d upor1 ,vl1ich the mortg·ag·e is to 
be taker1. 

IT IS FURTHER I~EPORTED tl1at the sum of 
$8,250 subject to deduction.s as aforesaid is tl1e 
g·reatest s11m that can now be procured for the saicl 
pror>erty sold free of the rig·l1t of do,ver of Jessie 
Porter Ear11sl1aw therein, the interest of each of 
tl1e i11f ants tl1erein bei11g 011e-l1alf, s11bject to said 
tlovver, a11d said price is not below tl1e price fixed 
i11 the report of William J. I{raft, 011e of tl1e Spe-
cial 11 asters of this Court filed i11 tl1is matter. 

WEST J'ERSEY-PARI(SIDE TRUST COMPANY, 

formerly 
WEST JERSEY TRUST Co1vrPANY, 

By vv M. s. CAssEL1vrAN, 

T7 ice-Pres. and Trust Officer. 
Dated t,ve11t~y-fiftl1 day of Jul3 T, A. I). 1927. 
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STATE OF NEW JERSEY, ( 
C A ( ss. 0UNTY OF TLANTIC, ) 

IsAAC D. SINDERBRAND, bei11g duly sworn, 011 his 
oath deposes and says: 

I am in tl1e real estate business with offices at 
~fichig·a11 a11d Baltic Ave11ues, Atla11tic City, N. ,J., 
and have been e11gag·ed i11 said business for five 
3rears last past a11d during· that time l1ave bougl1t 
a11d sold properties improve-d and u11improved i.11 
a11d aro11nd Atla11tic City a11d si11ce the recent de-
velopme11t at Brig·anti11e Beach I have bought a11d 
sold properties at Brig·antine Beach a11d I am, by 
reaso11 of my experie11ce, familiar ,vith val11es of 
-properties in Briganti11e Beach. 

I am familiar ,vith tl1e location_ a11d character of 
tl1e property k11ow11 as lot No. 10, section 104, 11ap 
No. 1 of la11ds of Isla11d Development Company at 
Brig·anti11e Beacl1. Tl1is is an u11improved lot ap-
proximatel~y 40 feet by 90 feet in size. In m~y 
opi11io11, this lot is ,vorth not less tl1a11 $4,100.00 
a11d I believe that it could be disposed of at tl1at 

IsAAC D. SINDERBRAND. 

S,vor11 and s11bscribed before me this 13tl1 day 
of Jul~y, A. D. 1927. 
(Seal) 

:1{A UR.ICE SHAPIRO, 
Notary Public for N eiv Jersey. 

• 
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_STATE OF NEvV ,JERSEY, ( 

C A . ( ss . 
..JOUNTY OF TLANTIC, J 

' 7 
l 
J 

BEN CARROLL, being· d11ly s-,vor11, 011 l1is oatl1 de-
poses and says : 

I am in tl1e real estate busi11ess ~.,ith offices at 
21 Soutl1 Te11nessee 1\_venue, Atlantic City, N. J-., 
and l1a,-e bee11 e11gaged i11 said busi11ess for five 
}Tears last past a11d duri11g tl1at time l1ave bo11gl1t 
a11d sold properties, improved a11d 1111improve-d, i:j 
a11d aroun .d 1\.tla11tic Cit-v and si11ce the reee11t t1e-.,, 

velopme11t at Briganti11e Beacl1 I have bol1ght a11d 
sold properties at Brigar1ti11e Beacl1 a11d I am, by 
reason of my experience, familiar with va.l11es of 
l)roperties i11 Brig·a11tine Beacl1. 

I -am familiar witl1 the locatio11 a11d cl1aracter of 
the property k11own as lot No. 10, sectio11 104, l\1ap 
No. 1 of lands of Islar1d Developme11t Co1npa11y at 
Brig·anti11e Beach. Tl1is is a11 1111improved lot ap-
proximately 40 feet by 90 feet i11 size. 111 .my 
opi11io11, this lot is ,vorth 11ot less tl1a11 $4,250.00 
a11d I believe tl1at it could he disposed of at tl1at 
fig11re. 

BEN CARROLL. 

S,vor11 a11d subscribed before me this 13tl1 day 
of J ul-y, -4-~. D. 1927. 

( Seal) 

MAURICE SI-IAPIRO, 

Notary Pitblic of N eiv Jersey. 



Guardian /' s R eport of B·ale 

STATE OF NE,v JERS:B~Y, ( 
C C ( ss. 

1OUNTY OF AlVlDEN, J 

13 

V{ 1\:L S. CAsSELlvIAN, of full age, bei11g~ duly s,vor11 
aecording · to law upo11 his oatl1 deposes a11d says: 

Tl1at he is Vice-Preside11t and Trust Officer of 
vVest Jersey-Parkside Tr11st Company, formerly 
"\Vest Jersey Trust Company, the Guardia11 
named i11 the foregoing· report of sale, and its 
agent in tl1is behalf; - that he - has read the fore-
g·oing report of sale and the matters and thi11gs 
therei11 set forth are true to the best of his kno,vl-
edg·e, i11f ormatio11 an -d belief. 

WM. s. CASSELMAN. 

S,vorn and subscribed to before me this 25th 
day of July, A. D. 1927. 

H. K. LAFFERTY, 

Notary Public of N eiv J erseJJ. 
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14 Ord er Confi ,rnririg Sale 

Filed ,J ul~y 26, 1927. 

IN CI-I1\_NCERY OF NEvV Jl~J{SEY. 

I11 the matter of tl1e a r,pli-
ca tj 011 011 behalf of (JoR-
NELIA CoRLIES EARNSHAvv 

TATNALL a11d \VARNER 

G1BBS F_JARNSHA vv, ,JR., i11-

f auts, for the sale of 
la11ds. 

011 Petitio11, Etc. 
Order Co11firmil1g 

Sale. 

--\ I 
; i 
' J 

U po11 readi11g· and fili11g the report of tl1e 
v"\T est Jersey 'rrust Compa11y, Special Guardia11 of 
the i11f a11ts, Cornelia Corlies Ear11sha" r Tatnall ancl ,,T ar11er Gibbs Ear11sl1a,v, Jr., of the sale of tl1e 
rig·l1 t, title a11d i11 terest of the said i11f a11 ts in. a11cl 
to the la11ds and premises described i11 tl1e petitio11 
filed i11 this matter to one 11:orris Bloom for tl1e 
sum of $8,250 less the deductions to be made i11 
accordance "ritl1 tl1e term .s set f ortl1 i11 said report 
"'h.icl1 saicl sale ,vas made u11der and by virtue of 
a11 order of this Court made on the 8th da -v of 

. 

l\Jarch, 1926, a11cl it appearing· tl1at Jessie Porter 
Ear11shav,r ,vho ,vas entitled to an estate in do,ver 
i11/ said la11ds an ,d premises has co11sented i11 ,vrjt-
i11g· to join i11 said sale a11d to release her said 
do,ver, . ,vhich conse11t has bee11 filed ,vith tl1e . clerl{ 
of this Court, a11(1 no reason bei11g alleg ·ed or ap-
peari11g· to the contrary. 
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IT IS 011 this 26th day of July, 11ir1etee11 hu11dred 
and t,ven.t~y-seven, 011 motio11 of Curry & Pur11ell, 
solic~tors of the petitioner herein, ORDERED, that 
the said sale be a11d the same is hereby con~rmed 
accordi11g· to the terms a11d conditio11s i11 the saicl 
report mentio11ed. 

IT IS FURT ·HER ORDEiiED, that the said 
Guardia11 execute a11d deliver a deed to the said 
1Jorris Bloom for the rig ·ht, title and interest of 
the said infa11ts, Cor11elia Corlies Ear11shaw Tat-
11all and Warner Gibbs Earnshaw, Jr., in an.d to 
tl1e lan -ds a11d premises described ir1 tl1e petition 
filed herei11, ,v hich la11ds a11d premises are de-
scribed as f ollo,v-s: 

'' ALL that tract of land and premises situate, 
lying and being in the City of Briga11tine, Cou11ty 
of Atlantic a11d State of New Jersey, as sho,v11 
on a map entitled 'Map lA Lands located on 
Brig·a11tine Beach made for Isla11·d De ·velopment 
Compa11y, ·revised June 1, 1924, H. I. Eato11, C. 
E.' qesig ·11ated as Block 104, Lot 10. 

'' Also, certain lands situate in the City of East 
Atla11tic City, County of Atlantic, State of New· 
Jersey, designated as lots Numbers 34, 35, 36 
a11d 37 i11 Sectio11 No. 143 as show11 on Niap No. 
1 on lands located at Brig·antine Beach, New J er-
sey, owned by Island Development Company by 
Harold I. Eaton, C. E. dated J u11e 15, 1923, scale 
150 f eet-1 inch.'' 

upo11 his complying · with the terms of the said sale. 

IT IS FURTHER ORDERED, that the said 
g·uardia11 pay out of the proceeds of said sale tl1e 
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expenses tl1-ereof ancl the costs of tl1ese proceed-
i11g·s to be taxed ,vl1ich said costs sl1all incll1de a 
co1111sel fee of One Hl1ndred a11cl ]-iift, r Dollars .., 

to be paid to C11rry & Pur11ell, solicitors of the 
peti tio11er, a11d, 

IT IS }1 URTHER ORDERED, that so m11ch of 
the proceeds of sale as shall remain _ after maki11g 
the deductions i11 accordance witl1 the tern1s of 
said Guardian's report, after payment of the ex-
pe11ses thereof and -of this application, includir1g 
tl1e taxed costs a11d counsel fee afore said a11d after 
ded11cti11g· such sum i11 g·ross, to be approved b~)' 
tl1e Chancellor an-d paid to tl1e ,vidow in lieu of lier 
dower, be put at interest by said Guardian 11nder 
tl1e directio11 of the Chap_cellor 011 good secl1rity i11 
i11vestments autl1orized by la,v a11d the rl1les of 
tl1is Court for the benefit of said inf a11ts; and tl1at 
tl1e said ·G11ardia11 as directed by the Statute au-
thorizing~ sucl1 sale make the report as soon as 
co11ver1ie11tly may be to the Chancellor i11 writi11g, 
to be take11 before a 1\1aster, of the in ·vestme11t a11d 
disposition of tl1e proceeds of saicl sale. 

E. R. w ALE.ER, C. 
Respect£ ully advised. 
BAYARD STOCKTON, A. 11. 
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Filed J a1111ary 10, 1928. 

IN CHANCERY OF NE,V JERSFJY. 
59-699 

111 the matter of the appli-
ca tio11 011 behalf of CoR-
NELIA CoRLIES EARNSHA ,v 
TATNALL a11d WARNER 
GIBBS EARNSHAvv, JR., i11-
f a11ts, for the sale of 
lands. 

On Petitio11, &c. 
Petitio11 to Compel 

P11rchaser to 
Complete His 

Purchase. 

To the Il onorable Edwin / Robert Walker, Cha1,i-
cellor of the State of New Jersey: 

The petitio11 of Joshua A. Pearson, of the City 
a11cl Col1nty of Philadelphia, State of Pe1111sylva11ia, 
respectfully sho,vs: 

1. Petitio11er is th ·e petitio11er i11 the petitio11 filed 
herein w l1ich was · filed to procl1re a sale of the i11-
terest of certain inf ants in land$ a11d premises i11 
the petitio11 -described which la11ds and premises 
are know11 as Lots Numbers 34, 35, 36 and 37 i11 
Section No. 143 as shown on Map No. 1 on lands 
located at Brigantine Beach, New Jersey owned by 
Island Development Company by Harold I. Eaton, 
C. E., dated June 15, 1923, Scale 150 f eet-1 i11ch; 
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a11d Lot No. 10, block 104, as sl1own on a rnap e11-
titled -' 'l\!Iap 1-A Lands located 011 Briga11tine Beacl1 
made for Island Developme11t Compa11y, rev is eel 
.J u11e 1, 1924, H. I. Eaton, C. E. '' 

2. Such proceedi11gs were had herei11 that 011 
,1'farch 8, 1926, an order " 'as macle wherei11 a11d 
\vl1ereby it ,vas, am.011g otl1er tl1i11g·s, ordered tl1at 
vV est J erse ·y Trust Compa11y of Camden, N e,v ,J er-
eey, be the special g11ardian of the said i11f a11ts 
and as sucl1 special g·uardia11 the said West J er~ 
se;T Trust Compa11y sho11ld sell at public or pri, ratc 
sale tl1e in.terest of tl1e i11f a11ts i11 said la11ds a11d . 1Jre-m1ses. 

3. Thereafter, the said West Jersey Trust Com-
pall} ' recei ·ved an off er from l\!Iorris Bloom to J)t1r-
cl1ase said premises for -the sum of $11,000., wl1icl1 
s11m ,vas not less than tl1e amou11t fixed by the 

. order as below ,vl1icl1 said premises sl1011ld 11ot be 
sold a11d- West - Jersey Trust C_ompa11y as s11cl1 
special g·uardia11 later accepted said off er a11d re-
ported to this Court the private sale of said prem-
ises to niorris Bloom. · 

4. U po11 said report a11 order ,vas made on or 
about tl1e twe11ty-sixtl1 day of J11ly, 1927, co11firm-
i11g· said sale -to , -NI orris Bloom arid directing the 
said Special Guardian to execute a good and suffi-
cie11t co11veyance i11 the la,v to . the said 1\1orris 
Bloom for the la11ds a11d .pr .emises . so purchased 
by him. 

5~ Petitioner has called . upon the said 1v~orris 
Bloom to complete J1is purcl1ase and pay the bal-

I 

i' 
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a11ce of the price bt1t he has altogetl1er 
failed to do so althoug ~h more ~than three months 
l1ave elapsed si11ce the date fixed for making set-
tleme11t. 

6. At the time of the offer made bv the sairl 
el 

11:orris Bloom l1e deposited tl1e sum of $1,250.00 
,vitl1 the West Jersey Trust Company as special 
g·uardia11 as evidence of the good faith of his offer, 
,vhich sum said special g·uardia11 still holds. 

7. Petitio11er annexes hereto a copy of the ag·ree-
me11t bet,vee11 the said 11:orris Bloom a11d v\T est 
Jersey Trt1st C·ompany for the sale and purchase 
of tl1e said premises. 

Petitioner prays that an order may be made 
requiri11g · the said lVIorris Bloom to complete his 
purcl1ase of the la11ds a11d premises so sold to him 
b~y the said Special Guardian as aforesaid. 

CURRY & PURNELL, 

Solicitors of P etitio1i er. 

THIS AG REE1f ENT made the 2211d day of 
J u11e, A. D. Nineteen hu11dred and t,ve11ty-seve11, 
hy a11d between > WEST JERSEY TRUST COM-

\ . 

P1\NY, SPECIA 'L GUARDIAN OF CORNEilIA 
{; O_R,LIES EARNSHA 1V TATNALL and \VAR-
NER GIBBS EARNSHAW, JR., and JESSIE 
PORTER EARNSHAW, parties of the first p~rt, 
a11d Morris Bloom of the City of Atla11tic City, 
N e-,v J ers.ey, party of the second part. 

WHEREAS _, title to, lot io, Section 104, ~lap 1 of 
the la11ds of the Isla11d Development Company at 
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Brig·antii1e Beacl1, New J erse~y, sta11ds i11 the 11ame 
of v\7 ar11er G. Ear11shavv; a11d 

. vVHEREAS, tl1e said \Varner G. Ear11sl1a"\"v l1ad 
also co11tracted to purcl1ase from t11e Isla11d l)e-
·veloprr1ent Compan~y lots 34 to 37, i11cll1sive, Sec-
tion 143, of t}1e lands of said compa11~y at Briga11- ; 
ti11e Beach, New Jersey, and l1ad paid ·variol1s 
sums 011 account tb.ereof; a11·d 

vVHERE~A_S, tl1e said vVar11er G. Ear11sl1a,v died 
September 11, 1925, leavi11g a last vvill a11d testa-
111en.t, whicl1, 110,vever, was unwit11ess_ed and tl1ere-
f ore of no force a11d effect as to real estate or 
interests i11 real estate i11 tl1e ·state of N evv ,J er-
se~y, so tl1at the said vVar11er G. Earnshavv · died 
i11t.estate as to said real estate and i11teresfs i11 said 
real estate; and 

,VHEREAS, tl1e said Warner G. Ear11sl1:r\v left 
sl1rvivi11g l1i1n l1is ,vido,v, Jessie Porter li~ar11sha,v, 
a11d t,,·o mi11or cl1ildre11, Cor11elia Corlies Ear11sl1a,v 
Ta t11all. a11d vV arner Gibbs Ear11sha,v, Jr., a11d 

.. VlH:ERE_._1\_S, proceedi11gs have bee11 i11stit1Jted i11 

tl1e Col1rt of Cha11cery of New Jersey to sell tl1e 
i11terests of the said inf ants in tl1e real estate abo,le 
ref erred to, i11 ,vhicl1 proceedi11g~s "'\\Test Jersey 
Tr1Jst Company of Camden, New Jersey, . has bee11 
appointed Special Gl1ardian of said inf a11ts ,vitl1 
power to make sale of their interests in said real 
estate; 

NOW, THEREFORE, this agreeme11t ,vit11ess-
eth: 
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1. The parties of tl1e first part agree to apply 
to the (;ol1rt of (Jl1a11cery of New ~T erse~y to l1avc 
tl1e co11firmatio11 of tl1e sale of said real estate to 
~~dgar \l . I-I. Bell vacated a11d to l1ave a 11ew order 
of confirmatio11 er1tered confirming tl1e sale to 11or-
riG' Bloon1, tl1e party _ of tl1e seco11d part herei11, 
upo11 the terms and co11ditioi1s herein set forth. 

2. Subject to the f oreg·oing· and to all other pro-
visicn1s of this ag·reerne11t, the parties of the first 
part ag·ree to sell a11d cor1ve3r to tl1e party of the 
second part, Lot 10, Section 104, }vfap 1 of lands 
uf t}1e Isla11d :C-eveloprne11t Company, at Brig·anti11e 
Beach, N e,v Jersey, above ref erred to, a11d also to 
assig11 to the party of the seco11d part the ag·ree-
n1011ts for the purcl1ase of lots 34 to 37 incl11si·ve, 
Sectio11 143 above recited. Tl1e total consideratio11 
for said p11rchase is $11,000. Tl1e co11sideratio11 
to be paid b3r the party of the second part for 
said lot 10, Section 104 an.d for the assig·11ments of 
tl1e agreeme11ts for tl1e purchase of lots 34 to 37 
inclusi,Te, Section 143, is $6,250.00 in cash to the 
parties of tl1e first part and the bo11d of the party 
of tl1e seco11d part for $2,000.00 secured by a first 
1Jurcl1ase mo11ey mortgage of $2,000., payable i11 
t \vo years upo11 said Lot 10, Sectio11 104, 1'Iap 1, 
above ref erred to. The party of the second part 

•is to give his bo11ds a11d· mortg·ages to tl1e Island 
I)evelopment Compan}T for a total sum of $2,750.00 
covering· lots 34 to 37 incl11sive, thus completing· the 
agreements made by said War11er Gibbs Earnsl1a,v~ 
The party of the second part undertal{es to mal{e 
all 11ecessary arra11gements with the Island Devel-
opme11t Company as to its taking· of said bonds 
and mortg·ages. 

• 
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3. Tl1e s11m of $1,250-.00 l1as bee11 deposited 
· vvith tl1e \Vest J erse~y Trl1st Company as s11cl1 

Special Guardian at or before the executio11 of 
tl1is ag·reeme11t. Settlement sh.all be made ,vithin 
sixty days . from tl1e date of co11firmation sale by 
tl1e Col1rt of Chancery, at the office of tl1e ,Vest 
Jersey Trust Compan ·y, Camden, N evv Jersey, and 
i11 case tl1e party of the second part fails for a11y 
reason to make settlement as herein provided the 
total sum of $1,250.00 deposited by the party of the 
seco11d part shall be retained b3r the }Jarty of the-
first part ,vitl1out tl1e 11ecessity of tender of a deed, 
deeds or assig11me11ts, as liql1idated damage s vv.i.tl1-
out a11y fl1rther liability of ar1y kind whatsoever, 
l1erel1nder to the part3r of tl1e seco11d part. 

4. T'axes and otl1er cl1arg·es, if any, ag·ai11st tl1e 
la11d shall be apportioned to the date of settleme11t. 
1\._ll expenses of settlement, drawi11g· a11d record111g· 
tl1e deed or deeds, title charg"es, etc., sl1all be bor11e 
by tl1e party of tl1e se_qo11d part. 

5. It is u11derstood tl1at the title · of Lot 10, Sec-
tio11 104 to be conveyed is tl1e san1e title as t11at 
received by the saiq. Warner G. Ear11s11avv, de-
ceased, and tl1at the rig·l1ts to be co11ve3red 1111der 
the contracts of purcl1ase for Ijots 34 to 37, i11cll1.-
sive, Sectio11 143, are the · same rigl1ts as the said 
v,T ar11er G. Earnsl1a,v deceased l1ad u11<ler l1is co11-
tracts for the purchase thereof ,vith the Island 
De\relopment Company. 

6. Subject to the terms hereof, tl1e rig"hts and 
liabilities hereunder sl1all exten ·d to the heirs, exec-
l1tors, admi11istrators, successors and assig~11s of 
tl1e parties hereto. 

7. Time is the essence of this agreeme11t. 
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8. If, for any reaso11, tl1e party of tl1e first part 
is 1111able to co1rvey tl1e title which it hereby agrees 
to co11vey whether throt1g~h failure to secure tl1e 
confirmatio11 of sale by- the Court or otherwise, 
il1e part~y of the first part shall return to the party 
of the second part the moneys deposited with it 
]1ereu11der and this ag·reeme11t sl1all be at a11 e11d 
and 110 fl1rther or other action shall be taken hereon. 

IN WITNESS WHEREOF, the said parties have 
executed tl1is agreement in due form the day a11d 
~year first above writte11. 

(Seal) 

l 
l ·- . . 

WEST JERSEY TR·usT CoJ\iPANY, 

Fivecial Gitard ,/a1i of Cor11elia Corlies 
Earnshaiv Tat1iall, and W ar1ier Gibbs 

Earnshaiv, Jt. 
By WILLIAM s. CASSELMAN, 

Vice-Preside11J arid -T'rust Officer. 
E. J·. WrLLIAMs, Asst. S ec'~;. 

Jessi e Porter Ear1111sha,iv, 
MORRIS BLOOJ.YI. 

10 

20 



10 

')0 ... J 

30 

24 Petition to Co1n1,Jel Purchase 

STATE OF NEvV ,JERSEY, ( 
CouNTY OF (JAJ.vIDEN, ) ss. 

O -EoRGE PuRNELL, bei11g duly s-,vor11 accortli11g to 
la,v, 011 l1is oatl1 deposes a11d says: -

I an1 a n1ember of the la,v .firm of Curry & PrLr-
11ell, tl1e solicitors of tl1e petitio11er i11 the above 
matter a11d arn tl1e perso11 act11ally i11 cl1ar_ge of 
tl1e co11duct of said matter. I have read the fure-
-g0i11g petitio11 arid tl1e 1natters arid tl1i11gs lherei11 
co11tain.ed are ,vitl1i11 rn1~ k:110,vledge a11cl are true. 

rr11e petitio11 in the above 1natter ,vas filed to 
proc11re a sale of tl1e interest of certai11 i11f a11ts i11 
la11ds and premises i11 tl1e petitio11 described ,vl1icl1 

· la11ds an.d 1Jremises are kr1ovvr1 as Lots }Jumbers 
34, 35, 36 and 37 i11 Sectio11 No. 143 as sl1ovv11 011 

1lap No. 1 011 la11ds located at Briga11ti11e Beacl1, 
N evv Jersey ow11ed by Island De-velopn1e11t Corr1-
1Jany b·y Harold I. Eato11, C. ~-, dated J1u1e ]5, 
1923, Scale 150 f eet-1 i11cl1; a11cl l-1ot Np. 10, 
block: 104, as shown 011 a map er1titled '' l\lap 1../\._ 
la11ds located 011 Brigar1ti11e Beacl1 malle for Island 
Development Compa11y, revised J 1111e 1, 1924, II. I. 
l~ato11, C. E. '' 

'11l1a t s11cl1 proceedi11gs ,vere had therei11 tl1a t 011 
lv.Iarcl1 8, 1926, an order was made wl1erei11 and 
,v11ereby it was, among other tl1ings, ordered tl1at 
West Jersey Trust Company of Camde11, New ,J er-
sey, be the special g~11a:rdian of tl1e said inf a11ts a11d 
-as such special g11ardia11 the said \¥ est Jersey 
Trust Compa11y should sell at public or private sale 
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tl1e inte-rest of tl1e i11f arits i11 said la11ds a11d prem-. 1s es. 
That the said vVest J erse~y rr·r11st Company re-

ceived a11 off er from 1forris Bloom to purchase 
said premises for tl1e sum of $11,000., whicl1, sum 
,.vas riot less than . tl1e amo11nt fixed by tl1e order 

fj 

as belo,v ,vl1ich said prerr1ises should not be sold 
a11d West Jersey Trust Company as sucl1 special 
g·uarclia11 later accepted said off er and reported to 
tl1is Court the private sale of said premises to 
1Iorris Bloom. 

rrhat 11pon said report a11 order was made 011 tl1e 
t,ve11ty-sixtl1 day of July, 1927, co11firming said sale 
to 1f orris Bloom and directing the said Special 
Guardia11 to execute a good and s11fficie11t co11ve-y-
a11ce in the law to the said Morris Bloom for tl1e 
la11ds and premises so purcl1ased by l1im. 

The said 1forris Bloom has been called upon to· 
complete l1is pl1rchase and pay the balance of the 
purchase price bl1t l1e has altog·ether failed to do 
so, altl1oug·l1 more than tl1ree months l1ave elapsed 
si11ce tl1e date fixed for making· settlement. 

Tl1at at tl1e time of the offer made by the sai<l 
~[orris . Bloom he deposited the sum of $1,250., witl1 
tl1e West Jersey Trust Company as special g·11ard-
ia11 as evide11ce of the good f aitl1 of his off er, whicl1 
sum said special g·uardian still holds. 

Ar1r1exed to the petition is a copy 0£ the agree-
me11t bet,veen the said 11orris Bloom and West 
,Jersey Trust Company for the sale and purchase 
of the said premises. 

GEORGE PURNELL. 
- • - I 
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· S,vor11 a11d subscribed before me this ni11th da, r . .,, 

of J a1111ar~y, A. D. 1928. 
11ARION K. RANDLES, 

Notary Pit1blic of N eiv Jer sey. 
(Seal) 
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Filed J ant1ary 10, 1928. 

IN CI-IANCERY OF NEvV · JERSEY. 
59-699 

I11 the matter of the appli-
catio11 011 behalf of CoR-
NELIA CoRLIES EARNSHA w O p . . 

.,i . 

TATNALL and '\VARNER 11 etitioil, &c .. 
Order To Show Cause. 

GrBBS EARNSHA ,v; JR., in-
f a11 ts, for tl1e sale . of 
la11cls. ,/ 

Tl1is matter bei11g opened to the Court by Curry 
& Pur11ell, solicitors of the petitio11er i11 the above 
e11titled cause and it appearing· that the interest 
of certain · i11f ants in the real estate me11tio11ed 
an ·d described in said petition has been sold i11 
proceeding·s take11 in this cause to 1f orris Bloom b~y 
'\Vest Jersey Trust Company as special guardia11 
of said i11f ants and it further appearing· that after 
the date fixed for settlement of said sale the said 
J\Iorris Bloom l1as for a space of more tl1an tl1ree 
months failed to complete his purchase. 

IT IS on this 10th day of January, 1928, 011 
motio11 of Curry & Purnell, solicitors as aforesaid _, 
ORDERED that the said Morris Bloom show cause 
before the Chancellor at Chancery Chambers, in 
the Cit y of Atlantic City, on Tuesda~y the 24th day 
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of J a11l1ary, 1928, at te11 o'clock A. 1'I., or as soo11 
thereafter as cou11sel ca11 be heard wl1y the prayer 
of the petitio11 filed l1erein sl1ol1ld not be gra11ted 
a11d a11 order made requiri11g · the said 11orris Bloon1 
to complete his purcl1ase of tl1e lands a11d premises 
so sold to l1im by the special guardia11 a11d pay 
the balance of tl1e co11sideratio11 therefor. 

IT IS FURTHER ORDERED that a copy of the 
petitio11 upon wl1icl1 this order is made a11d of tl1is 
order, ,vl1ich copies 11eed not be certified; be serv~ed 
11po11 the said Nlorris Bloom at least five days 
before the return date t1ereof, by deliveri11g th .e 
same to the said 11 orris Bloom perso11ally, either 
\vitl1i11 or ,vithol1t this state. 

Respectfl1lly advise -a. 
It. H. INGERSOLL, V. C. 

E. R. vv ALKER, 
c~. 
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Filed April 3, 1928. 

IN CHANCERY OF NE1V JERSEY. 

I11 the matter of the appli-
cation 011 behalf of CoR-
NELIA CoRLIEs EARNSHA w 
TATNALL and WARNER 
GrBBs EARNSHAV\r, ,JR., in-
f a11ts, for the sale of 
la11cls. 

On Petitio11, &c. 
Co 11cl us i o 11s. 

~IEssRs. CuRRY & PuRNELL for the Petitio1iers. 

1fR. 1foRRrs BLOOM for the Def enda1it. 

INGERSOLL, V. C. 

29 

I 

j 

I 

J 

Proceeding·s were had in this Court, ,vhich re-
sulted in an order dated March 8th, 1926, maki11g 
a . special g·11ardia11 and directing· him to sell cer-
tai11 real estate. By virtue thereof, 11eg·otiatio11s 
"\\rere e11tered i11to with one 11orris Bloom, wl1ich 
resulted i11 tl1e execution of an agreement, wherei11 
said g·uardian agreed to sell certain lands an ·d 
premises, a11d tl1e purchaser ag·reed to make cer-
tain payments therein mentioned. 

Clause 3 a11d Clause 8 of tl1e a.g·reeme11t are as 
f ollo~ r~: 

-
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'' 3. Tl1e sum of $·1,250.00 l1as been de1Jositecl 
witl1 the West Jersey _ Trust Company as sucl1 
Special Guardia11 at or before the executior1 of 
this ag·reement. Settlement shall be made ,vitl1i11 
sixty days from the date of co11firmatio11 sale by -
tl1e Court of Cha11cer·y, at tl1e office of tl1e vVest 
J erse~y Trust Comp ,any, Camden, New Jersey, 
and i11 case the party of tl1e second part fails 
for any reason to make settlement as l1~rei11 pro-
,rided the total sum of $1,250.00 deposited by 
tl1e party of tl1e second part shall be retai11ed 
Ly the party of tl1e first part without the neces-
sity of te11der of a deed, deeds or assignme11ts, 
as liquidated damag·es ,vithot1t any further lia-
bility of any ki11d wl1atsoever,- hereu11der to the 
party of the second part. 

'' 8. If, for a11y reaso11, the party of tl1e first 
part is unable to co11vey tl1e title ,vl1ich it l1ereb·y 
ag·rees to convey whether throug·l1 f aill1re to 
secure the co11firmation of sale by the Court or 
otl1er,vise, the party of tl1e first part shall retur11 
to the party of the second part tl1e moneys depos-
ited with it hereunder a11d tl1is ag·reeme11t shali 
be at a11 end and no further or other actio11 shall 
be take11 hereon.' J 

I can do no better tl1a11 to quote Vice Cl1a11cellor 
I~eami11g· in N ola11 v. ICirch11er, 98 N. J. Eq., - 452: 

'' Si:nce Cra1ie -v. Peer, 43 N. J. Eq. 553, it has 
been uniformly held i11 this state that the mere 
presence of a stip11latio11 for liquidated damag·es 
for breach of a contract of this nature does 11ot 
make the -contract an alternative one. As ex-. 
pressed by Vice-Chancellor Reed i11 A von-b"y-the-
Sea Lan /a Irnprovenierit Co. v. Thornpson, 60 N. 

... 
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J. Eq. 207, 211, ''there must be somethi11g apart 
from the fact that there is a provisio11 for liql1i-
dated ·damag·e.:, to sho,,{ that its payme11t is to be 
the equivale11t for perf orma11ce. '' The g~e11eral 
·vie,v is · tl1at the primary object of contracts of 
tl1is nature is deemed to be performance 11ot 11011-

perf ormance, and it is not to be presumed tl1at 
stipulatecl damages for 11011-performance is i11-
tended to def eat that primary· object in the ab-
se11ce of terms of the co11tract or its relatio11 to 
tl1e s11bject-matter ,vhich adequately disclose tl1e 
co11trary to have been the intent of tl1e parties. 
Tl1e cases i11 th.is state supporting that vievv are 
the follo,ving: Cra111e v. Peer, supra; Brown ! v. 
Norcross, 59 N. J. Eq. 42 ·7; Avo1i-by-the-liea La1irl 
I1nproveme111t Co. v. TJ~o111.,pso1i, supra; "JJ1yers v. 
StPel JVlach.i1ie Co., 67 N. J. No. 300; Resn ,ick v. 
Carnpbell, 68 N. J. E1q. 348; Amer1·ca1i Ice Co. v. 
Lynch, 74 N. J. Eq. 298; PortPr v. Willia1ns, 98 
N. t!. Eq. 88; affirm,ed, Ibid. 505; Ritte1ihouse v. 
Siviecick1:, 94 N. J. Eq. 36; Colti11luk v. Hockstei1i, 
95 N. J. Eq. 513; Ra1idolph v. General Invest-
1nent Co., 96 N. J. Eq. 22 ·7. An extended revie,v 
of authorities in other states will be f 01111d in 
32 A. L. R. 584,' et seq." 

Tl1e qnestio11 then, as i11 tl1at case, is, does tl1e 
3rd clause above quoted, adequately disclose a11 
inte11t to give to the damag·e clause a force, tl1e 
reverse of tl1at ordinarily attributed to cla11ses of 
-that 11ature? 

T1he ,vording is specific that '' in case the party 
of the seco11d part fails for a11y reaso11 to make 
Rettlement ;'{: * * tl1e total sum of $1,250, shall be 
retai11ed * * :;{! as liquidated damag~es, ,vitl1out 
a11y furtl1er liability of any ki11d whatsoever, here-
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1111.der to tl1e J)arty of tl1e second part.'' Co11ld 
la11g·uag·e be clearer tl1a t it ,vas mea11 t that '' lia bil-
i ty'' was 11ot limited to the . an1ou11t of damages to 
he sustair1ed, but exte11d to any liability whatsoever. 

Tl1e party · of tl1e first part agreed i11 the event 
tl1at it was '' unable to co11vey, ,vhetl1er tl1rougl1 
failure to secure the confirmation of sale by the 
Court or otherwise, tl1e party of the first part sl1all 
retur11 the money deposited, and tl1is ag~reeme11t 
sl1all be at an end, a11d 110 f11rther or other action 
sl1all be take11 tl1ereo11. '' 

It is manifest that both parties to this agreeme11t 
meant it to be one not s11bject -to a bill for specific 

·performance. 
The applicatio11 will be dismissed. 
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Filed August 16, 1928. 

IN CHANCERY OF NEvV JERSEY. 

011 P eti ti 011, &c. 

Ir1 tl1e matter of tl1e ar>pli-
ca tio11 011 behalf of CoR-
N ELIA CoRLIES EARNSHA w 
TATNALL and WARNER 
GIBBS EARNSHA ,v, ,JR., i11-

f a11ts, for the sale of 
lancls. 

Order of Dismissal. 

Tl1is matter bei11g· opened to tl1e Court by Curry 
& Purnell, Solicitors of the petitioner, i11 tl1e pres-
e11ce of J\Iorris Bloom, Solicitor pro se 011 the 
retur11 of a11 order to show cause why the said 
J\Iorris Bloom should not be compelled to complete 
his pt1rchase i11 accordance with the terms of a11 
ag·reement l1eretof ore entered i11to, providi11g· for 
the sale to him of the interest of inf a11ts in certai11 
la11ds and premises at Brig·antine, Atla11tic Cou11t~y, 
N e,v J erse~y, a11d the -Court having~ heard a11d con-
sidered the arg·umer1ts of counsel, and being satis-
fied tl1at the petitioners' aJ>plicatio11 should be dis-
missed. 

IT IS, on this l6tl1 -day of Aug·ust, 11i11eteen hun-
dred and t,venty-eight, on motion of Morris Bloom, 
Solicitor pro se, ORDERED that the petitio11 filed 
l1erein, seeki11g· to compel the said Morris Bloom 
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to complete l1is purcl1ase of the said la11ds a11d 
premises in accorda11ce ,vith the ag·reer11e11t e11tered 
i11to betwee11 v\1 est Jersey Trust Compa11y as Spe-
cial Guar ·dia11 for Cornelia Corlies Earnsl1a,v Tat-
11all a11d others, and tl1e said 1Iorris Bloom .. be anrl 
the said petition is hereb3 T dismissed, and the relief 
tl1erei11 prayed for by the petitioner be and the 
same is hereby de11ied. 

Respect£ ully advised. 
Ii. I-I. INGERSOLL, V. C. 

E. R. vv ALK .ER. 

C. 

.. 
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Notice of AJJJJcal 

Filed A11l1st 22, 1928. 

IN CIIANCERY OF NFJ1V JERSEY. 
59-699 

On Petitio11, &c. 

35 

I11 th.e matter of tl1e appli-1 
catio11 on behalf of CoR-
NELIA CoRLIES ]j~ARNSI-IA w 
TATNALL a11d WARNER 
GrBBS EARNSHA vv, JR., i11-
f a1~ts, for the sale of 
la11ds. 

Notice of .£-1\_ ppeal. . 

Tl1e petitio11er, Joshua A. Pearso11, ge11eral 
g·uardia11 of the estates of Cor11elia Corlies Earn-
shaw Tat11all and \Varner Gibbs Earnsha"r, Jr., 
i11f a11ts, J1ereby appeals from tl1e final decree made 
i11 tl1e above entitled cause on the 16th dav of ., 
Aug·11st, 1928, a11d from the whole a11d every part 
th .ereof to the Court of Errors a11d Appeals i11 the 
Last Resort i11 All Ca11ses. 

Dated Aug·ust 20, 1928. 
CURRY & PURNELL, 

Sol'rs for and of Cou1-isel ivith Pet'r. 

I co11ceive tl1ere is g·ood cause for appeal i11 the 
above e11titled cause. 

GEORGE PURNELL, 
Of Counsel with Pet'r, 
Joshua A. Pearson, Etc . 

10 

20 

30 



10 

20 

30 

Filed August 22, 1928. 

NE,V JERSEY COURT OF ERRORS 
AND APPEALS. 

I11 tl1e,matter of the appli-1 
ca tio11 011 behalf o t C OR-

NELIA CoRLIES EARN SI-IA v..r l 
TATNALL arid vVARNER 

G1BBS EAR~SHA ·w, Jn ., i11-
f ants, for I the sale of 
la11-ds. 

()11 Appeal from tl1e 
Cot1rt of Chanc erv. - .... . 

Petitio11 of A Pl)eal. 

To the fl 01iorable the Coitrt of Errors and Appeals 
i1111 th e Last Resort i1i All C a,iises: 

Tl1e Petitio11 of J osl1ua -L~. Pearso11, ge11ernl 
g·uardia11 of tl1e estates of (Jor11elia Corlies Ear11-

. sl1a1v Tatnall and V\Tarner Gibbs Earnsl1aw, Jr., 
i11f a11ts, the appellant i11 tl1e above e11titlecl ca11se, 
respectft1lly sho,vs that: 

1. Petitio11er finds l1imself aggrieved by tl1e 
order of dismissal made in tl1e Court of Cl1a11cery 
by his Honor Ed,vin Robert Walker, Cl1a11cellor of 
the State of N e,v Jersey, bearing ·date the 16th day 
of August, 1928, in a certai11 cause i11 said Court 
of Chancery e11titled, '' In the matter of the appli-
cation 011 behalf of Cor11elia Corlies Earnshavv 
Tatn .all a11d War11er Gibbs Earnshaw, Jr., infants, 
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for tl1e sale of la11ds '' i11 this respect, to v,it: tl1at 
tl1e said order adjl1dges that tl1e petition filed by 
petitio11er i11 said cause, seeki11g to compel 011e 
l'.Iorris Bloom to complete l1is 11urcl1ase of tl1e la11ds 
arid premises of tl1e said inf ants i11 accorda11ce ,vitl1 
the terms of the agreeme11t e11tered i11to bet,vcc11 
, Vest J erse~y Parkside Trl1st Compa11y, as Special 
Guardia11 for said inf ants, and tl1e said _ 11orris 
Bloon1, be a11d the said I)etition vvas tl1ereby dis-
missed, a11d the relief tl1erein prayed for by the 
petitioner was de11ied. 

A11cl petitio11er appeals from the order of the 
Cha11cellor, ,vl1icl1 decrees as aforesaid upo11 tl1e 
gro11E.d that tl10 san1e is erroneo11s in tl1a t: 

1. The Cha11cellor should h.ave -decreed tl1at tl1e 
said 11orris Bloom complete l1is pl1rcl1ase of tl10 
said la11ds a11d premises a11d i11 all respects fulfil 
a11d comply ,vith the terms of the said agreeme11t 
bet,veen tl1e \Vest Jersey Parkside Trust Com-
pa11y, Special Gl1ardiar1, as aforesaid, a11d the said 
1Iorris Bloom. 

2. The said decree vvas based 011 the fi11di11g by 
th_e Cl1a11cellor that the said ag·reeme11t betwee11 
VV est J·erse~y Parkside Tr11st Company, Special 
G11ardian, as aforesaid, and tl1e said 1viorris Bloom, 
,vas a11 alter11ative contract, permitti11g ~ the said 
Bloom to perform the contract or to forfeit his 
deposit money as liquidated damages, as he mig·l1t 
elect, " rhereas tl1e Cl1a11cellor should l1ave f 01111d 
a11d held that said agreement was not a11 alter11a-
tive co11tract and should l1ave -decreed that said 
-rvr orris Bloon1 should specifically perform the same. 
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I?etitio1 1er, tl1eref ore, pra~ys tl1at tl1e said order 
of tl1e said Cl1anccllor 1nay be ,vl1olly rev""ersed, set 
aside a11d for 11otl1i11g· l1olden, a11d tl1at 1Jetitio11er 
may l1ave sncl1 otl1er relief i11 the premises as to 
tl1is Co11rt sl1all seem 1Jroper. 

CuRRY & PuRNELI .. , 

S' ol 'rs for a111d of C oun,sel ·iuith .A.pzJcll ant. 

• 

• 
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NE\V ,JE:R,SEY COUR,T OF , EI{R .QR,S 
AND 1-\._PPEALS. 

111 the matter of tl1e appli-1 
ca tio11 011 behalf of CoR--
NELIA CoRLIES EARNSHA ,v 
TATNALL and WARNER 
GrBBS EARNSHAW, JR., in-
f ants, for tl1e sale of 
la11cls. 

011 Appeal from the 
Court of Cha11cery. ... 

Acknowledgment of 
Service of Petitio11 

of Appeal. 

Ser ·vice of a cop3T of the Petitio11 of Appeal i11 
tl1e above e11titled cause is acknowledged tl1is 
t,ve11t~y-third day of August, 1928. 

MORRIS BLOOM, 
Pro Se. 
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40 A1ne·nclcd Notice of A1JtJeal 

· Filed Se1Jtember 8, 1928. 

IN CHANCERY OF NEW JEliSEY. 
59-699 

I11 the matter of tl1e a ppli-1 
ca tio11 011 bel1alf of CoR--
:tiELIA CoRLIES EARl--TSHA ,v _ · 011 Petition, l~C. 

. rrATNALL and w ARNER~ Amended Notice of 
G1~Bs E~rnNSHAw, JR., in-1 Appeal. 
f a11ts, for the sale of 

1 

la1:ds. J 

Tl1e petitioner, Joshua A. Pearson, general 
g'uardiar1 of tl1e estates of Cornelia Corlies Ear11-
sl1aw Tatnall a11d vVar11er Gibbs Ear 11sl1aw, Jr., 
ir1fants, l1ereby appeals fron1 tl1e final decree n1ade 
i11 tl1e abov-re e11titled cause 011 tl1e 16th dav of 

~· 

A11g11st, 1928, a11d from the whole and every part 
, thereof to tl1e Co11rt of Errors a11d. _,__i\_ ppeals in tl1e 
Last Resort i11 All Ca11ses. The said decree ,vas 
made by the Cha11cellor 011 the advice of Vice-
Cl1ancellor R. II. Ingersoll. 

Dated ~A_ug ·11st 27, 1928. 
CURRY & PURNELL, 

Sol'rs for a1/td ·of Cou1isel with Pet'r. 

I co11ceive tl1ere is good cal1se for appeal i11 tl1e 
above e11titled ca11se. 

GEORGE PURNELL, 

Of Cou1,isel w 1ith Pet'r, 
Joshua A. Pearso11i, Etc. 



NE1V JER ·SEY COURT OF ERR ,ORS 
AND A.PPEALS. 

I11 tl1-e n12tter of tl1e appli-
catio11 on bel1alf of CoR-
NELIA CoRLIEs EARNSI-IA w 
TATNALL a11d WARNER 
G -rBBS EARNSHAW, ,JR., in-
f a11 ts, for tl1e sale ,. of 
la11ds. 

Brief on Behalf 
of A ppellan _t. 

This is a11 appeal from .a11 order of the Court 
of Cl1ancery advised by . Vice-Chancellor Ing --ersoll 
dismissing · appellant's applicatio11 for a11 order 
req11iring· tl1e purcl1aser of certain lan ·ds belo11g·-
i11g· to i11f ants to complete his purchase by accept-
i11g· co11veya11ce of tlte land and paying· the co11-
sideratio11. 

FACTS. 
Cornelia Corlies Earnshaw Tatnall a11d Warner 

G. Earnsl1aw, Jr., i11fants, ,vere seized of certai11 land 
at Brig·antine, Atlantic Co11nty, New ,Jersey, subject 
to the dower i11terest of their step-mother. Pro-
ceedings ,vere instituted in the Court of Chancery 
for the sale of this land resulting· i11 a11 order ap-
poi11ting· vVest Jersey-Parkside Trust Company, of 
Camden, as · Special Guardian of the inf ants, and 
directing· the Trust Company to sell the property. 

1f orris Bloom offered to buy the property and 



an. ag·reeme11t ,vas entered i11to bet,vee11 Bloom a11d 
tl1e ~l1rust Compa11y providi11g· for the sale of tl1e 
1Jroperty to a11d purcl1ase by Bloom t11Jon tl1e 
terms a11d co11dition.s set f ortl1 in the ag·reeme11t, 
a cop~y-of ·yvl1icl1 a1Jpears 111 the State of tl1e Case 
at page 19. To co·ver her dower i11terest, 1frs. 
Ear11shaw, the stepmother of tl1e i11f ants, joi11ed i11 
tl1is ag·reement. Tl1e l111sba11d of 011e_ of tl1e i11-
f a11ts, Mr. Tat11all, · l1acl 11revio11sly ~xpressed his 
,villirlgness to joi11 in tl1e co11ve~ya11ce. (See case 
p. 3, lin.e 21.) Bloon1 ·-paid tl1e deposit of $1250. 
me11tio11ed i11 tl1e ag·ree111e11t a11d the11, .after so111e 
delay, refused to settle a11d pay tl1e bala11ce of 
t11e con.sidera ti.011. Upon sucl1 ref 11sal a l)lJella11 t 
filed a petitio11 in the cause, reciti11g· tl1e above 
facts, and obtai11ed a11 order on Bloom to sl1ovl 
ca11se ,vhy l1e (Bloom) should 11ot be requirecl to 
con1pletc l1is purcl1ase and make settleme11t 1111der 
tl1e agreemer1t. _J._~fter l1eari11g·, . the · Vice:-Cl1a11cel-
lor -determi11ed that tl1e appella11t ,vas riot entitled. 
to tl1e relief pra~yed for i11 11is petitior1, tl1at Bloom 
,vas n_ot legally obliged to ~ake settlement, and 
.a11_ order ,va.s e11tered ,_ ac ·cordi11g·ly, fr,0111 .- wl1icl1 
order tl1is a 1Jpeal is taken. 

ARG UlVIE}JT. 

The co11te11tio11 of · appella11t is that tl1e agree -
ment is 011e ,vl1ich sl1ould be speci:ficall~y e11f orcecl. 

Tl1e co11tention of tl1e resppr1de11t is tl1at tl1<:~ 
ag·reeme11t ca1111ot be specifically e11f orced ag·ai11st 
him, as it is, he clairns, an alter11ative cor1tract, 
g·iv.,.i11g· him the rig·ht either to perform the con-
tract, or 1±0 refu :se to perform it · a11d forfeit -l1is 
deposit mor1ey as liq11idated -damag·es. - _·The perti-
ne11t pro··visio11 in the contract is tl1e 3d cla11se 
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( see case p. 22, l. 1 to 15) a11d reads as f olfo,vs: 

'' The st1n1 of $1,250.00 l1as been deposited ,vit]1 
the vV est Jersey Trust Compa11y as s11ch Spe-
cial Guardia11 at or before the executio11 of tl1is 
ag·reeme11t. Settleme11t shall be i' made witl1i11 
sixt~y days from , tl1e date of confirmatio11 of sale 
by the Court of Cha11cery, at tl1e office of tl1e 
""\Vest Jersey Trust Company, Camden, New J er-
se~y, and i11 case the party of tl1e second part 
fails for anv reaso11 to make settlement as 

•I 

herei11 provided, the total sum of $1,250.00 -de-
posited by the party of tl1e second part shall be 
retainecl b~y the party of tl1e first part without 
tl1e 11ecessity of tender of a ·deed, deeds or as-
sig~nments, as liquidated damages vvitl1out a11y 
f11rtl1er liability of a11y ki11d ,vl1atsoever here-
u11der to tl1e party of tl1e second part.'' 

The leadi11g· case i11 N-ew Jersey on this subject 
is that of Cra1ie v. Peer, 43 N. J. Equity 553 where 
the matter is tre,ated exl1austively by Vice-Chan-
cellor I-Ie11ry C. Pit11ey sitting· in that case as Ad-
·v·isory ~faster. The Court l1eld that the prese11ce 
in a writte11 contract of a provisio11 for liquidated 
damages in case of its breach does not of itself 
necessarily re11der tl1e contract a11 alternative 011e ., 
nor g·ive to the party • boun-d the oyJtion to pa3r the 
dan1ag·es and break l1is co11tract. On pag·e 563 the 
Ad·visory ~I aster cites Sutl1. on Damag·es as fol-
lo,vs: 

'' Alter11ativ.,,e Contracts.-These are such as by 
their terms may be performed by doing· either , 
of several acts at t_he election of tl1e party from 
,vl1om perf orma11ce is due. Performance in one 

I 
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of tl1e modes .is a perf orma11ce of tl1e e11tire con-
tract, a11d 110 q11estio11 of damages arises. S·ncl1 
a co11tract, tl1eref ore, is not one for liquidated 
damag·es. * ~:« * Stip11lati11g· the damag·es a11d 
promising· to pa~y tl1em in case of def a11lt in the 
performance of a11 otherwise absol11te ur1dertak-
i11g, does not co11stit11te an alter11ati·ve co11tract. 
Tl1e promisor is bo11n-d to perf orrn l1is contract, 
thoug·h there is g·enerally a practical optio11 to 
violate it a11d take tl1e consequence, b11t l1e is 
e11titled to 110 electio11 to paf tb_e liquidated dan1-
ag·es a11d tl1us discl1arge himself.'' 

Cran,e v. Peer l1as bee11 1111iformly follo,ved in 
tlfis State i11 a long· line of cases, to wit: 

Bro, ;v11 v. Norcross, 59 Eq. 427. 
In11Jrovem~11t Corr1par1y v. TI1omps-on, GO Eq. 207. 
l\Iyers v. Steel l\1acl1i11e Co., 67 Eq. 3. 
Resnick v. Cam1Jbell, 68 N. J. Eq. 348. 
1\merica11 Ice Co. v. Lyncl1, 74 Eq. 298. 
Porter ·v. y\TiJliams, 93 Eq. 88; Affirmed 93 Eq. 

505. 
Ritte11l1011se v. Swiecicki, 94 Eq. 36. 
Colti111Jk ·v. I-Iocksteir1, 95 Eq. 513. 
Ra11dol1Jl1 v. Ge11eral I11vestme11t Co., 96 Eq. 229. 
Nola11 v. ·I(ir'chner, 98 Eq. 452. 

I11 I -m1Jrove1rie11t Co11iparty v. 11 hon-ipsort, 60 Eq. 
207, it was held that tl1e ag·reeme11t for the sale 
a11d conve}rance of la11ds pro ·vidi11g· tl1at either 
party f aili11g· to perf or111 tl1e same shall pay the 
sum of $5,000.00 as liquidated damag·es does 11ot 
co11stitute sucl1 agreement a11 alter11ati ·ve G011tract, 
so as to release the vendor from 1Jerf orma11ce, 
,vi thou{ a bo11a fide effort to perf or1r1, ur)on the 
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payme11t of the damag·es stipl1lated in the 
n1e11t. 

5 

I11 Res-nick v. Ca1npbell, 68 Eq. 348, Vice-Cl1an-
cellor Stevenso11 says 

'' 1,iy concl11sion was that the agreement set 
f ortl1 i11 tl1e bill does 11ot s11g·gest any alterna-
tive; tl1at tl1e parties merely 11ndertook to liqui-
date the damag·es ,vl1ich would be assessed in 
case ·damag·es were sued for i11 a Court of La,v; 
tl1at 11otl1ing· i11 tl1e agreement, u11der the a11thori-
ties ,vl1icl1 co11trol this Co11rt, affected the rigl1t 
of tl1e co1nplaina11ts to a ·decree of specific per-
f orma11ce. '' 

In Arner 1ica111 Ice Co. v. Lyn ich, 74 Eq. 298, Vice-
Chancellor Lea1ni11g ref erring· to the arg·ume11t that 
a co11tract was alternative beca11se of a provisio11 
for liquidated damag·es, said 

'' The contention of the defe11da11t fi11ds sup-
port i11 a considerable number of adjudicated 
cases; b11t tl1is Co11rt is now firmly com.mitted 
to tl1e opposite vie,v. The specific agT·eeme11t 
of def e11dant is not to e11g·ag·e i11 the business. 
Had it been the int _e11tio11 of tl1e parties to also 
provide tl1at tl1e def e11da11t should be privileg·ed 
to purcl1ase his liberty to perform tl1e act ,vl1ich 
110 specifically ag·reed not to perform, tl1at in-
tentio11 sl1ould h.ave bee11 expressed in lang··uage 
eq11ally clear.'' 

I11 Ritte 1nhouse v. Swiecicki, 94 Eq. 36, the clause 
in questio11 read as f ollo,vs: 
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'' Deposit sl1all be forfeited to tl1e said part~y 
of tl1e first part as liql1idated dan1ages i11 case 
of the default by the said party of tl1e second 
part i11 tl1e 1Jerf orma11ce of the terms of this 
agreeme11t.'' 

Tl1e 11 ice-Cha11cellor said 

'' The rule is well defi11ed to tl1e effect tl1at 
there 1n11st be sornetl1i11g· apart fro1n the fact 
tl1at tl1ere is a pro·visio11 for liquidated dan1-
ag,es to sl1ovv7 that its pa·.yr11ent is to be tho 
equiva1c11t for 1Jerf orn1a.nce. rr'here m11st be 
f Ol111d in tl1e en.g·agernent a co11ten1plated altor-
nati·ve v1l1ereby tl1e parties nre given a11 O}Jtion 
to perform or to refl1se to perform and pa3r the 
specific dan1ages. Th.at alter11ative e11g·ag,en1011t 
is easily expressed and if relied 11po11 sl1ould ap-
lJcar vvitl1 reaso11able clearn .ess a11d certainty.'' 

I11 Iia1idolph v. Ge1,ieral I1ivest1nc1-it Co., .96 E q~ 
22D, the pro~lision i11 tb.e co11tract vvas as follo,vs: 

'' A11c1 for tl1e 1Jerf ormance of all a11d si11g'11lar 
tl1e co·v-e11ants a11d 3:g·reeme11ts aforesaid the said 
parties to bi11d tl1emselves a11d tl1eir l1eirs, exec11-
tors, admi11istrators and s11ccessors respectivel:{, 
a11d tl1ey hereby ag·ree to pay 11po11 f ailuro to 
perf orn1 the sa1ne tl1e sum of two tl1011sand clol-
lars ,vl1ich t]1ey l1ereby fix and settle as liql1i-
dated darnages tl1eref or, b11t a11y payment made 
by tl1e seco1'.:d lJarty 011 account of the p1,1rcl1aso 
price hereunder sl1all 11ot be constrl1e·d or take11 
as part of said sum so agreed 11po11 as liq11i-
clated -damages.'' 

In co11struing· tl1is . . prov1s1on Vice-C11a11cellor 
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Churcl1 follo,ved tl1e rt1le of Cra ·ne v. Peer, 11eld 
tl1c co11tract 11ot to be alter11ative. 

I11 N ola1i v. J(irch1ier, 98 Eq. 452, tl1e clause in 
tl1e contract was as follows: 

'' It is f11rtl1er 11nderstood and agreed t11at eacl1 
of tl1e parties makes this ag·reement only upon 
tl1e eXJ)ress ag'reernent and 1111derstanding t}1at 
in the e·ve11t of def a ult of tl1e other party i11 per-
£ orr11ing· the ter1ns of this ag·reement tl1e default-
ir1g· party sl1all be bo1111d to pay u11to the otl1er 
party tl1e s11m of $2,000.00, as liq11idated dan1-
ages, a11-d 11ot as a penalty, to co·ver all dan1ag·es 
for said breacl1. '' 

I11 this case Vice-Cl1ancellor Leaming· ,3aid 

'' Tl1e g·e11cral ·view is that tl1e primary object 
of contracts of this n.at11re is deemed to be per-
f or1na11ce, 11ot non-performance, a11d it is 11ot 
to be presumed tl1at stipulated damag·es for 
non-performance is intended to def eat the pri-
mar~y object, in the abse11ce of tern1s of the co11-
tract or its relation to the subject-matter ·vvhich 
adequatel~y ·disclose the co11trary to have been 
tl1e i11te11t of tl1e pa.rties. '' 

I11 tl1e late case of l(leim v. Sisters of Charity, . 
5 N. J. Adv. Rep. 1575, 139 Atlaritic 174, decided b~y 
the Co11rt of Errors and Appeals, October 17, 1927, 
it was l1eld 

'' tl1at a definite sum wa~, nan1ed in the con-
tract as ascertai11ed or liquidated damag"es for 
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evierv violation does not u11dertake that tl1e 
II 

g·ra11tee or t]1e def e11da11t ,vl10 claim ·s u11der hi111 
,vas g·iven tl1e option to violate tl1e restrictio11 
a11d }Jay the specific damag·es i11 lieu of perf orrr1-
ance. '' 

If la11g1.1ag·e is to be f 01111d a11ywl1ere in the 
a1gre,eme11t to s11pport respo11de11t ·'s position, it 111:ust 
be sought for in the 3d cla11se. The perti11e11t part 
of clause 3 reads as f ollo,vs: 

'' i11 case the party of t]1e second p·art f nils 
for a11y reaso11 to make settleme11t as l1ere_i_n 
pro ·vided the total sum of $1,250 dei::)osited b3r 
the Ilart~y of tl1e second part shall be rctai11ed 
by tl1e party of the first part witl1out tl1e neces-
sit~y of tender of a deed, deeds or assig·11111ents, 
as liq11iclated -damag·es. '' 

·Ca:11 it he said tl1at this la11g·uage -expre ·sses, '' witl1 
reaso11ahLe cle.ar11e.ss a11cl certai11ty, '' a11 '' alterna-
tiv ·e e11g·ag;emer1t'' ap .art from tl1e provisio11 for 
liquidated damag·es 1 It is clear tl1at it does 11ot. 
It expresses n,othing· apart from tl1e pr ,ovisi-011 for 
liq11:idated ,clan1ag·es.. Th •e above is tl1e ,vl1ole of 
parag·rapl1 3 as far as it r.elates to tl1is B11bject. 
Tl1e rer.nai11cler of tb.e 1Jarag·rapl1 readi11g· '' ,vitl1-
out a1\y furtl1er liability of a11y kin .d ,vl1atsoever, 
l1ereu11der to tl1e party of tl1e seco11d part'' is s11r-
plus.ag·e. It merely states wl1at "\\7011ld 11:e.cess.arily 
be tl1e ca8'e ev,en if these vvords ,vere omitted. I11 
110 eve11t co11ld tl1is latter worcliTJ.g e11larg·e i11 a11y 
way tl1e rigl1ts of Bloom. If it can be said to have 
a11y force at all, it is rather i11 restrictio11 of tl1e 
rig·l1ts of Bloom, as it limit.s, or ratl1er ·elimi11a.tes, 
t]1e liability of the p -arty of the first part to tl1e 



1Jarty of tl1e second part in the eve11t that tl1e de-
posit sl1all be f orf eite -cl. 

The Vice-Chancellor i11 his opinio11 ( case p. 31, 
I. 30) say-s, referri11g· to the agreeme11t: 

'' Tl1e ,vording· is specific tl1at 'in case tl1e 
part~y of the second part fails for any rea-
s011 to make settleme .nt :K~ the total sum of 
$1,250 sl1all be retai11ed :l{! * ~x! as liquidated 
dan1ages, vrith .011t a11y f:urther liability of a11y 
ki11d ,iVl1atsoe·ver, hereu11der to the party of tl1e 
seco11d part.' Could lang·11age be clearer that it 
,vas meant tl1at 'liability' was not limited to the 
nmol111t of damages to be sustained, b11t exte11-d 
to a11y liability whatsoever.'' 

"\Ve s11bmit that tl1e la11guag·e quoted b·y t11e \lice--
Chat1.cellor does not and - cannot have the meani11g· 
,vhicl1 he attrib11tes to it. Tl1e liabilitv ref erred to ., 

is 11ot '' ar1y liability whatsoever.'' It is only the 
liability of tl1e seller to Bloom in the event th .e 
seller acq11iesces in Bloom's def a11lt and retains 
tl1e liquidated damages. The la11g·11ag·e does 11ot 
ref er a11d ca.1111-ot by a11y co11struction, however 
strai11ed, be made to ref er to a11y liability of Bloom 
to the seller. 

If it l1ad been tl1e intentio11 of the parties to per-
n1it .Bloon1 to . l1ave tl1e option of {orfeiti11g· l1is de-
posit a11d escaping· performance,' a provision to 
that effect could have been readily drafted a11d in-
cluded in the co11tract, but 110 draftsma11 would 
]1ave 11sed tl1e la11g·11age q11oted above from clause 
3 to accomplish that purpose. The cases cite-d 
above, 1)artic11larly Ritterthoitse v. Swiecicki, 94 Eq. 
36, l1old that such a provision is easily expresse-d, 
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and if relied upo11 1nust appear i11 the co11tract ,vith 
reaso11able clear11ess and certai11ty. No sucl1 pro-
visio1i ca11 be f 011nd i11 clause 3 of this ag·reeme11t 
expressed with reaso11able clearness and certai11t~y, 
11or is there any sucl1 provision a113rvlhere else i11 
the ag·reement. If tl1e latter part of clause 3 l1ad 
read '' wi tho11 t any f 11rther liability of ar1y k:in.d 
,vl1atsoever l1ereu11der to tl1e party of th ·e first 
part,'' or if it l1ad read '' ,vithout a11y furtl1er lia-
bility of a11y ki11d ,vl1atsoever l1ereunder ori tl1e 
part ~y of the second 1Jart, '' perl1aps the result co11-
te11cled for by Bloom and ' the decree dismissing 
ap1Jella11t 's petitio11 ,vo11ld be justified; but tl1e 
la11g·t1ag·e of tl1e agreement as it sta11ds does 11ot 
j11stify tl1ese tl1ing·s, and witl1011t doi11g· some vio-
le11ce to tl1e agreeme11t by cl1a11g·i11g· this language, 
tl111s maki11g· a 11ew agreeme11t for the parties ,vhich 
tl1e~y never made for tl1emselves, we co11tend tl1at 
Bloon1 ~s conte11tio11 and tl1e decree ,ve are 110,v 
a lJpealing· fro1n ca.11not be j11stified, either 011 the 
facts appearing i.11 the .,ag·reeme11t or 011 th.e la,v 
apr)licable to those facts. 

It appears to us that tl1e theory of tl1e Courts 
i11 tl1e many a11d 1111if orm decisio11s 011 t:his subject 
is tl1at all ag·reeme11ts for the sale of real estate 
1111der -,vl1icl1 tl1e b11yer l1as made a deposit to be 
f orf eite-cl i11 case of his -clef a ult are alter11ative as 
reg·ards tl1e seller in case tl1e b11yer clef a11lts, ancl 
1111der s11ch an ag·reeme11t th.e seller has tl1e 01)tio11 
of reta.ini11g· the deposit as liquidatecl damag·es or 
req11iri11g specific perf orma11ce of the contract. If 
tl1e seller elects to take tl1e damages, the matter 
is e11ded, a11d he ( th.e seller) is '' without any 
further liabilit~y of an.y kind ,vhatsoe 1l~r '' to tl1e 
buyer, as has been provided in tl1e agr ·eeme11t i11 
tl1is ca 11se ( case p. 22, _ l. 14) ; if he elects to require 
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s1Jecific perf orn1a11ce, tl1e clausB i11 tl1e contr~ct re-
specti11g, liq11idated -damag,es · becomes of no impor-
tan .ce a11d the co11tract is enforced ,vitho11t regard 
to it a11d as if it did 11ot exist. So in tl1is case, as the 
appella11t l1as elected to · require specific perform-
a11ce, tl1at portio11 of the 3d cla11se ,vhich is so 
stressed by the Vice-Cha11cellor, has 11othing· to do 
,vith tho case, as it refers entirely to liquidated 
d~rna gos · and _ to the . liability of party of the fir st 
part, (11ot t:qe secorid part) in the eve11t s11ch ·dam-
ages are claimed. 

I~,ef eren .ce is made by the Vice-Cl1ancellor to the 
8tJ1 clause of tl1e ag·reemo11t ( case p. 23, 1. 1-10) a11d 
tl1e respon _cle11t also relied somevvhat 011 tl1is cla11se 
i11 the Co11rt below-It rea-ds as follows: 

''If, for a11~y reaso11, tl1e party of the first part-
is 1111able to convey the title vvl1ich it l1ereby 
ag·rees to co11vey whether throug·h f ail11re to se-
cure the confirmation of sale by the Court or 
othervvise, tl1e party of the first part shall return 
to tl1e party of the second part the moneys de-
posited with it l1ereu11der and tl1is agreement 
shall be at a11 end a11d no further or other actio11 
sl1all be taken hereo11.l" 

It is a com1non practice to i11clude in a contract 
for tl1e sale of real estate a provisio11 that the 
seller shall co11vey a good a11d marketable title to 
the buyer, and in the event that seller cannot co11-,, 
vey such a title, that the buyer's deposit be re .-
t11r11e·d and that the ag·reernent be at an end. Tl1e 
8tl1 clause is a provision of this kind. Its only 
effect is to permit the buyer to receive his deposit 
money i11 case the seller is unable to co11vey. It 
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does n-0t deprive tl1e bilyer of l1is -rigl1t to specific 
JJerf orma11ce of the co11tract if the seller is able, 
b11t 1111,villin_g to convey. It l1as 110 a1Jplicatio11 or 
force wl1ere, as in this case, the seller is able a11d 
willir.1g and a11xio11s to co11vey. 

We resp ,ectft1lly ... s11bmit tl1at tl1e decre 
from should be re 

Cu · RY & Purt:N"ELL, 
for a1irl of C . i$el un:th 

A . · Jt. 

URNELL, 

of Cf o·itrtsel. 






