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NEW JERSEY, ss
WRIT OF ERROR

The State of New Jersey to Wil-

liam S. Gummere, Esquire, one of the

Justices of the Supreme Court of the

(SEAL) State of New Jersey, and to the

Judge of the Court of Common Pleas

of Hssex County, constituting the

Court of Oyer and Terminer, holden

at Newark, in and for the County of Essex, of the
Term of April, 1928.

Because in the record and proceeding, and also
in giving of judgment upon a certain indictment
against Gerardo Traficanto, late of the City of
Newark, in the County of Essex aforesaid:

“For that on the tenth day of March, in the
year of our Lord 1928 at the City of Newark,
in the County of HEssex aforesaid did wilfully
feloniously and of their malice aforethought kill
and murder Anniello Tamburo, contrary to the
form of the Statute in such case made and pro-
vided, and against the peace of this State, the
government and dignity of the same.”

Pro ut the said indictment and the several
counts therein, whereof, before you, he the said
Gerardo Traficanto, hath been indicted, and is
thereof convicted by a certain jury of the County,
taken between the State of New Jersey and the
said Gerardo Traficanto, as it is said, manifest
error hath intervened to the great damage of
the said Gerardo Traficanto, as from his complaint
we have received information, we being willing, in
his behalf to correct the error in due manner, if
any there shall be, and that speedy justice be done
to him, the said Gerardo Traficanto, command you
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that if judgment be thereon given, then that you
distinctly and openly send under your seal the
record and proceedings aforesaid, with all things
touching the same, and the entire record of the
proceedings had upon the trial, to our Court of
Error and Appeals, in the last resort in all causes
of law, to be held at Trenton, on the 10th day of
October, next, and this writ that the record and
proceedings as aforesaid being inspected we may
further cause to be done thereupon for correcting
that error, what of right and according to the laws
and customs of New Jersey ought to be done.

WITNESS, Edwin Robert Walker, Esq., our
Chancellor and the President Judge of our said
Court of Errors and Appeals, at Trenton, New
Jersey this twentieth day of September, 1928.

Joseph F. S. Fitzpatrick,
Clerk.
HAROLD SIMANDL,

Attorney for Defendant.
Presented in open Court this 27th day of

Sept., 1928.

Dallas Flannagan,
Judge.
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STATE OF NEW JERSEY g%
COUNTY OF ESSEX }

I, Dallas Flannagan, Judge of the Court of Com-
mon Pleas holding the Oyer and Terminer Court
in and for the County of Essex, New Jersey, do
hereby certify and return to the Court of Errors
and Appeals the court of last resort in this State,
the Indictment, Judgment Record and Proceedings
together with the entire record of the Proceedings
had at the trial and all things touching and con-
cerning the same as by the within writ to me
directed, I am commanded.

IN WITNESS WHEREOF I have hereunto set my
hand and the affixed seal of said Court at New-
ark, N. J., this day of October, A.D. 1928.

DALLAS FLANNAGAN,
Judge of the Court of Common
Please holding the Court of Oyer
(SEAL) and Terminer, Essex Co., N. J.
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INDICTMENT

STATE OF NEW JERSEY
COUNTY OF ESSEX % i

BE IT REMEMBERED, that a court of Oyer and
Terminer, holden at Newark, in and for the
County of Essex on the first Tuesday in April, in
the year of our Lord, one thousand nine hundred
and twenty-eight, by the Honorable William S.
Gummere, Chief Justice of the Supreme Court
of Judicature of the State of New Jersey, and
holding the said Court of Oyer and Terminer, in
and for the County of Essex, New Jersey by the
oath of William Hoffman, Thomas F. Halpin,
Frederick Hochbaum, V. J. Rizzolo, William G.
Kendall, David Dreyfuss, Alexander Haxrris, Mor-
ris W. Grashof, Samuel Klein, Daniel W. McGee,
Harry Boutillette, Charles D. Brady, I. M. William-
son, Joehn G. Whittier, Charles Robinson, Robert
L. Weingarten, Richard Hartdegan, Bernard J.
Owens, George 'A. Guenther, Stephen E. Raube,
William B. Trethaway, R. B. Stoutenburg, William
Stanton, good and lawful men of the said County
of Essex, duly summoned and then and there duly
sworn, and charged to enquire in behalf of the
State of New Jersey in and for the said County of
Essex, it is presented in manner and form follow-
ing, to wit:

Essex County, to wit:

The Grand Jurors of the State of New Jersey,
for the County of Essex, upon their oath present
that Gerardo Traficanto and Joseph Caputo on
the tenth day of March, in the year of our Lord
one thousand nine hundred and twenty-eight, at
the City of Newark, in the County of Essex afore-
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said did wilfully, feloniously and of their malice
aforethought, kill and murder Anniello Tamburo,
contrary to the form of the statute in such case
made and provided, and against the peace of this
State, the government and dignitty of the same.

Joseph L. Smith,
Prosecutor of the Pleas.

And on the twenty-fifth day of April, A. D.
nineteen hundred and twenty-eight, on which day
the said Indictment was presented by the Grand
Jury aforesaid to the said Court of Oyer and
Terminer, the said Justice did then and there
order the said Indictment to be delivered to the
Clerk of the Court of Oyer and Terminer in said
County and then and there the said indictment
was delivered and duly filed by . said Clerk and
an entry of such delivery and filing was then and
there made in the minutes of said Court, at the
same time pursuant to the statute in such case
made and provided.

Plea

And afterwards, that is to say, at the same
session of the Court of Oyer and Terminer holden
at Newark on the third day of May, A. D. Nine-
teen hundred and twenty-eight, before the Judge
aforesaid, comes the said Gerardo Traficanto in
the custody of Conrad Deuchler, Sheriff of the
County of Essex aforesaid, in the above custody
in the Jail of the County aforesaid, being brought
to the Bar of this Court in his own proper person
by the said Sheriff to whom he is also committed
and having heard the indictment and being forth-
with demanded of and concerning the premises in
the above indictment specified and charged upon
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him how he would acquit himself thereof, says
that he, Gerardo Traficanto, is Not Guilty thereof
and therefore, for good and evil he put himself
upon the Country and Joseph L. Smith, Prosecutor
of the Pleas for the County of HEssex aforesaid,
who prosecutes for the State of New Jersey in
this behalf doth the like.

Minutes of Proceedings

Therefore, let a Jury thereupon come before the
Judge aforesaid, at Newark aforesaid, in the
County of Essex, at the same session of the Court
of Oyer and Terminer aforesaid on the fourteenth
day of May, A. D. nineteen hundred and twenty-
eight, twelve free and lawful men each of whom
shall be a citizen of this State and a resident
within the County of Essex aforesaid, above the
age of twenty-one years and under the age of

sixty-five years by whom the truth of the matter

may be better known and who are not of kin to
the said Gerardo Traficanto, impl. to recognize upon
their oath, whether the said Gerardo Traficanto is
Guilty of the Murder in the indictment aforesaid
specified or Not Guilty because as well the said
Joseph L. Smith, Prosecutor of the Pleas of the
County of Essex aforesaid who prosecutes for the
State of New Jersey in this behalf as the said
Gerardo Traficanto has put himself upon the Jury
and the same day of given to the parties aforesaid,
at the same place, at which day, to wit, the fourth
day of June, A. D. nineteen hundred and twenty-
eight on which day said trial was moved, a motion
for severance of trial having been made was heard
by the Court which motion was denied and at the
same Term of Oyer and Terminer holden at New-
ark aforesaid, in the County of Essex, before the
Honorable Dallas Flannagan, Judge of the Court
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of Common Pleas, holding the Court of Oyer and
Terminer, in and for the said County of Essex,
comes as well the said Joseph L. Smith, Prosecutor
of the Pleas, who prosecutes aforesaid, and the
said Gerardo Treficanto, in the custody of Conrad
Deuchler, Sheriff of the County aforesaid, beinig
brought to the bar in his own proper person, by the
said Sheriff and the Jurors of the Jury by the
said Sheriff for this purpose empannelled and re-
turned, after the following challenges were made
by defendant, Gerardo Traficanto, 10 by the State
8, by consent 9 and by the Court 3, to wit: 1
Walter Monk, 2 Charles A. Blood, 3. Wililam M.
Engleman, 4, Howard D. Brainard, 5, John C.
Warner, 6, Albert W. H. Carpenter, 7, Samuel
P. Ledgard, 9, George M. Baumeister, 10, Huyler
Hault. After Juror No. 10 was sworn, the Special
Panel becoming exhausted the Court order the
remainder of the panel drawn from the General
Panel and sworn as Jurors No. 11 and No. 12, 11,
Christian L. Fautz, 12, Edgar I. Freeman, being
called come and were sworn on that Jury who to
speak the truth of and concerning the premises
and thereupon the trial of the issue commenced
and continued before the said Court and Jury,
from day to day until the sixth day of June, A. D.
nineteen hundred and twenty-eight at Newark
aforesaid, the Jury in the meantime being all
that time kept together and in the care of officers
of the said Court, who were selected and duly
sworn by said Court for that purpose, at which
last mentioned day the said issue after a charge
from said court was submitted to the said jury,
and the said jury in charge of said officers of said
Court for that purpose were taken to a private
room to consider of their verdict, and afterwards,
that is to say, on the day before said, at Newark,
the said Jury returned into and before the said
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Court in charge of the said officers sworn to keep
them in charge, and then and there in the presence
of the said Prosecutor, Joseph L. Smith, and the
said Gerardo Traficanto say ‘“We find the defendant
Gerardo Traficanto, guilty of murder in the first
degree and recommend imprisonment at hard labor
for life” and so they say all.

Verdict and Judgment

By direction of the Court the jury was polled
and when the roll was called, each juror for him-
self answered “Guilty of Murder in the first degree
and recommended imprisonment at hard labor for
life.”

Whereupon, all and singular the premises being
seen, and by the Court now here
fully understood, it is, on this
sixth day of Jumne, A. D. nine-
teen hundred and twenty-cight,
Ordered and Adjudged that Ger-
ardo Traficanto be imprisoned in
the State Prison of this State,
at hard labor for life.

And the defendant be in Mercy
ete.

Judgment signed
June 6, 1928.

Dallas Flannagan,
Judge.




9

ESSEX COUNTY COURT OF OYER
AND TERMINER

Sur Indictment
THE STATE OF NEY JERSEY for Murder.

—VS— DEMAND FOR
JOSEPH CAPUTO, et. als. - IRILIL, @
PARTICULARS

IhoE—
JOSEPH L. SMITH, ESQ.,
Prosecutor of the Pleas,
Court House,
Newark, N. J.

SR ==

The defendant, Joseph Caputo, hereby demands
that you furnish him with particulars with respect
to the indictments lately found by our Essex
County Grand Jury, wherein Joseph Caputo and
another are charged with having of his malice
aforethought, feloniously, wilfully and premediately
killed one Amiellio Tamburro on the 10th day of
March, Nineteen Hundred Twenty-eight:

1. Give particulars as to the means used in kill-
ing the deceased, stating the kind and size of the
weapon which caused the death.

2. State whether the deceased suffered a mortal
wound or wounds, and where, on the body of the
deceased, said mortal wound or wounds were in-
flicted by the defendant and by what means said
mortal wound or wounds were inflicted.

3. State with particularity the time and place
of said crime.

4. State whether said mortal wound or wounds
was delivered by the defendant or another.
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5. Describe the weapon or weapons which are
alleged to have caused the death of the deceased.

6. Give particulars as to whether the killing was
committed during the perpetration or attempted
perpetration or arson, burglary, rape, robbery or
sodomy.

7. Give particulars as to whether or not the
murder was perpetrated by means of poison or by
lying in wait.

8. State whether the defendant is charged as
a principal or as an accessory.

9. If as an accessory, state whether before or
after the fact.
HAROLD SIMANDL,
Attorney of the Defendant
Joseph Caputo.
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- ESSEX COUNTY COURT OF OYER
AND TERMINER

Sur Indictment
THE STATE OF NEY JERSEY) for Murder.

el ANSWER TO
JOSEPH CAPUTO, et. als. BILL OF
PARTICULARS. 10

To Harold Simandl, Esq.,
Attorney for Joseph Caputo,
Chamber of Commerce Building,

Newark, N. J.

1. Deceased was killed by means of a .32 calibre
steel jacketed bullet fired from an automatic pistol
and by two .22 calibre lead bullets fired from a
revolver. 20

2. Deceased suffered three mortal wounds by
the means aforesaid in the right anterior chest,
left anterior chest and left lower abdomen. The
defendant, Joseph Caputo, at the time and place
hereinafter set forth, fired three shots. However,
the State contends that none of these entered the
body of the deceased.

3. The crime was committed on the 10th day of
March, 1928, at about 1045 P. M., on the first 30
floor of a building in the rear of premises 72 Hayes
Street, Newark, N. J., in the flat occupied by the
defendant, Joseph Caputo.

4. The mortal wounds were delivered by the
defendant, Gerardo Traficanto, who was then and
there in wunlawful conflict with the defendant,
Joseph Caputo.

40
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5. The weapons employed in the murder were
a .32 calibre automatic pistol No. 16872 of Spanish
manufacture, and a .22 calibre revolver of X. L.
double action, Hopkins and Allen brand.

6. The murder was committed for none of the
reasons set forth in this paragraph of the Bill of
Particulars.

10

7. The murder was not committed by poison or
by lying in wait.

8. The defendant is charged as a principal.

JOSEPH L. SMITH,
Prosecutor of the Pleas.

FRANK B. BOZZA,
Assistant Prosecutor.

Ve
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Exhibit S-23)
DEPARTMENT OF PUBLIC SAFETY.
Police Division.

Newark, N. J., March 12, 1928.
Voluntary Statement of Gerardo Traficanto
Residence 72 Hayes St.
Occupation  Laborer
Age 54
Statement Made to Detective Cocozza and
Raffaele Capodanno.

About 9:30 a. m. Saturday morning March 10th,
1928, a lady came to my house called Louisa Wal-
dron that always comes once every week to clean
the house and after she was finished washing
my clothes and cleaning my house about 3:00
p. m., Saturday afternoon she went in the house
of Joseph Caputo, who lives in the same house
that I live in but in the apartment across from
me. When I went and bought some meat and
when I returned I went and called her and she
answered “Wait a minute” and I went back into
my house. After I called her three or four more
times about 5: p. m., I went and called her again
and she told me to go to hell so I slapped her
in the face and Joseph turned angry against me
and I went back into my house and he told me to
take another woman that they call Marie and I
took her with me and she went right into my bed
with all her clothes on and after a little while she
started a fracass and I immediately went over to
Joseph and told him that he should come over
and take her to his house because I wanted to
g0 to Bank St. As soon as I said these words
Joseph and his friends started to strike me. And
when I heard three shots of a revolver I pulled my
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revolver out which is a .22 calibre revolver from
my right rear pocket of my trousers and I fired
five or six shots from the revolver while I was
going out of the kitchen dcor and I went into my
apartment and I put the revolver that I had shot
in the drawer of the bureau and I took the Smith
and Wesson revolver of .32 calibre from the drawer
and I put it in my pants pockets and started to
go towards Bank St., when I was arrested, I
identified the Smith and Wesson revolver No. 2363
the one that I had on my pocket when I was
arrested. The X. L double action Hopkins and
Allen Arms revolver No. 22321 of 22 calibre, the
one that I used to the shotting in the house of
Joseph Caputo and put in the drawer. The .32
calibre Spanish automatic belongs to Louisa Wal-
dron and she left it with me when she came to do
the house cleaning Saturday morning and I put it in
the drawer of the bureau. One green hox of
Cartridges, 32 cal. is mine and I have had it for
a year and a half, the orange box of 32 cal
cartridges I bought same for Louisa in a store
on Mulberry St., in New York City, November, 5,
1927, and paid $2.85 for fifty cartridges.

Signed,

Gerardo Traficanto.
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(Exhibit S-24)

DEPARTMENT OF PUBLIC SAFETY.
Police Division.
Newark, N. J., March 12, 1928.

Voluntary Statement of Giuseppe Caputo:
Residence: 72 Hayes Street,
Occupation: Laborer,
Age: 47 years.
Statement made to: Detective Joseph Cocozza
and Raffeale Capodanno.

About 6:00 p. m. Friday, March 9, 1928, I met
Annielo Tamburro at the corner of 14th Avenue
and Hayes Street, and Tamburro asked me if I
would let him sleep a night in his house because
he had an argument with his wife on the night
previous. And the night before he slept in a
car belonging to a baker near his house and I
brought him to my house where he slept Friday
night.

Tamburro went and pawned several articles in
a pawnshop and returned to my house. About
2:00 p. m. Saturday, March 10, 1928, Mrs. Laura
Smith and Mary Brennan came to my house and
Mrs. Smith asked me for a sweater and a coat
and the two of them sat down in a kitchen. They
made a sandwich out of meat and we finished half
gallon of wine. In the meantime while we were
eating Louisa who does work next door came in
and she also had a sandwich of meat and a little
wine. Gerardo Treficanto who lives in the apart-
ment across from me came in my house and I
invited him to have something to eat with us and
he said “no” and back into his house took a coat
belonging to Louisa Waldron and threw it in her
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face and went out. About 9:00 p. m. Gerardo came
into my house again because the kitchen door was
open and slapped Louisa in the face and Louisa
said, “You no my husband, why do you for that
for?” and I told Gerardo this you should not do
in my house, this you should do in your house.
Gerardo came towards me and grabbed me with his
hands and told me, “T’ll do to you the same as I
done to the policeman two years ago, I'll grab you
be the balls and send you to the hospital.” When
I heard Gerardo talk like this I grabbed him by
the chest and I threw him near the stove, Aniello
Tamburro got between us and tried to separate
us and I don’t know if Tamburro hit me or not.
Gerardo went out and I told them all to get out
because I wanted to go out also and while I was

- saying this I saw Gerardo near the kitchen dcor

with a revolver in his hand and shooting my way.
Tamburro who was in front of me said, “Joe, Joe,
he killed me and I ran to my bedroom opened my
trunk and my revolver because I wanted to go
and call the police the front door. And when
I saw that he was not watching me I throwed
the revolver on the bed and ran out of the
window and I went out from the yard next door
and went to the pool room 291—15th Avenue, of
Benny Neri and I told them to call the police be-
cause Gerardo Treficanto had shot someone in my
house. Several young men from the poolroom
came with me to my house and then police came
and arrested me. The 32 cal. revolver is the one
I took from the trunk and is now at police head-
quarters and identified by me.
His
Signed, Giuseppe (X) Caputo.

Mark
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Opening

ESSEX COUNTY COURT OF OYER AND
TERMINER.

Monday, June 4, 1928.

STATE OF NEW JERSEY,
On Indictment

Vg No. 422 Apr.T.1928
for
GERARDO TREFICANTO Murder

and JOSEPH CAPUTO

Before Hon. Dallas Flannagan, Judge, and a
jury.

For the State appears Frank B. Bozza, Third
Assistant Prosecutor of the Pleas of Essex
County.

For the defendant Gerardo Treficanto appears
William A. Wachenfeld.

For the defendant Joseph Caputo appears
Harold Simandl.

(The trial proceeds in the Judge’s chambers.)

Counsel for the defendant Caputo, waiving
the presence of his client, withdraws the
plea of not guilty, objecting to jointly
pleading on the ground that this is not a
joint act as is evidenced by the bill of
particulars. The objection is noted and the
plea of not guilty is reinstated.

Counsel for the defendant Caputo moves for
a severance on the ground that the interests
of the respective defendants are antagonistic.
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Motion For Severance

Counsel for the defendant Treficanto moves for
a severance on the ground that the interests
of the respective defendants are hostile and
adverse to one another.

(Argument.)

Motions denied.

Exceptions to this ruling of the Court allowed;
let them be sealed and they are signed and
sealed accordingly.

DALLAS FLANNAGAN,
Judge.
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Case

(The trial proceeds in the courtroom.)

THE COURT. As I understand it, the pleas
of not guilty are reentered and the motion in
each case denied and an exception granted in
each case to counsel.

(The following talesman having been duly
sworn on his voir dire, is questioned as
follows:)

HARRY L. CONDIT, called.
BY MR. BOZZA.

Q@ Have you any conscientious or religious
scruples against capital punishment?

A 1 have not.

Q Murder in the first degree is punishable in
this State by death by means of electrocution.
Would you fail to bring in in a proper case a
verdict of murder in the first degree because of
any conscientious scruples, religious or otherwise ?

MR. WACHENFELD. 1 object. Improper
question.

THE COURT. You mean it is not an aec-
curate statement?

~ MR. WACHENFELD. I object because it
is improper in form and because the State
gives the jury the right to determine what the
punishment shall be. It is not what the prose-
cutor has said it to be.

THE COURT. Well, it is punishable under
some circumstances, that is, if the jury so
decides; if the jury bring in a verdict of first
degree murder, then it is punishable. That is
right.
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MR. BOZZA. 1 will state now on the rec-
ord, in order that I may not reiterate it in
every question, that the State appreciates that
the law is that murder in the first degree is
punishable by death, by means of electrocution,
unless the jury brings in a recommendation of
mercy of life imprisonment, and then it will
be that sentence and nothing else, but my
questions are directed to these talesmen solely
for that part of the law which deals with
murder in the first degree. I am not touch-
ing upon the recommendation of the jury,
which is in their judgment.

MR. WACHENFELD. 1 renew my objec-
tion. I also object to the speech of the
Prosecutor and I say it is not within the
province of the Prosecutor to tell the jury
what the law is. It is in the province of the
Court.

THE COURT. Well, the jurors will take
that into consideration.
(Question read.)

THE COURT. I will allow the question.

Counsel for the defendant Treficanto prays
an exception to this ruling of the Court.

Exception allowed; let it be sealed and it is
signed and sealed accordingly.

DALLAS FLANNAGAN,
Judge.

A I would answer as I did before.

Q

Now, assume that two men are firing at each

other and that—

MR. SIMANDL. I object to any statement
involving an assumption of fact.
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Case
THE COURT. No. Do not go into recita-

tion of the evidence. Make it short.
If the State proves to you that two men are

duelling——

MR. SIMANDL. I do not think that is fair
of the Prosecutor to go into any such recitation
of fact in order to find out a juror’s qualifica-
tion. Certainly the jury is not asked to pass
upon what he is going to do in the trial of
the case by the preliminary questions.

THE COURT. No, I think you are going
into the question of law which involves the
case on trial. The juror has said he has not
conscientious scruples against capital punish-
ment and in a proper case he would bring in
a verdict of guilty.

(Argument.) I will sustain the objection.

Do you know of any reason why you could
sit in judgment of this case and decide it

from all the evidence, the charge of the court,
fairly and impartially ?

I do not.
MR. SIMANDL.
Would you be prejudiced against the defend-

ant Joseph Caputo because he is an Italian?

No.
Are you related to or in any way acquainted

with the Prosecutor of the pleas or any of his
detectives connected with his office?

MR. BOZZA. 1 object.

THE COURT. I will allow it.

(Not answered.)

MR. SIMANDL. I will excuse the juror.
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(After nine jurors have been sworn, the
following talesman is examined on his
voir dire.)

F. RAYMOND BREWSTER -called.
BY MR. SIMANDL.

Q Your business is what?

A  Accountant, American Telegraph Company.

Q Would you give the defendant the benefit of
a reasonable doubt on all the evidence?

A T would. ‘

Q Do you know of any reason why you cannot
try this case fairly and squarely?

A No.

BY MR. BOZZA.

Q Have you any scruples against capital punish-
ment based upon conscientious or religious reasons ?

A T have.

Q And are your scruples so thoroughly im-

bedded that you would not take the evidence and
the charge of the Court and arrive at a proper
verdict ? '

A I would render a verdict, but it would carry
with it a recommendation if the defendant were
found guilty.

MR. BOZZA. 1 challenge for cause.
MR. WACHENFELD. I object.

THE COURT. You mean to say under no
condition would you bring in a verdict of
guilty of murder in the first degree without a
recommendation ?

WITNESS. That is right.
THE COURT. You are excused.
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Counsel for the defendant Treficanto prays
an exception to this ruling of the Court.

Exception allowed; let it be sealed and it is
signed and sealed accordingly.

DALLAS FLANNAGAN,
Juadge.

Mr. Bozza opens for the State as follows:

May it please the Court and gentlemen of
the jury. The defendant, Gerardo Treficanto
and Joseph Caputo, sitting between the two
court attendants at that railing, the one near-
est you is Gerardo Treficanto and the one
further away from you is Joseph Caputo, come
before you for trial today on a charge of
murder, by virtue of an indictment returned
against them by the Grand Jury of this
County charging that on the 10th day of
Marech, in the year of our Lord, one thousand
nine hundred and twenty-eight, in the City of
Newark, they did wilfully, feloniously and of
their malice aforethought kill and murder one
Ammello Tamburro.

The state will prove to you, gentlemen of
the jury, that on the date allegeu in this
indictment, the 10th day of March, 1928,
Gerardo Treficantoc and Joseph Caputo resided
in a building in the rear of premises 72-Hayes
street, Newark, New Jersey; that Treficanto
occupied two rooms on the first floor to the
right of this building in the rear of premises
72 Hayes street, and that the defendant
Joseph Caputo occupied two rooms to the left
on the first floor of this building; that on the
9th day of March, 1928, before the day of
the murder, the deceased, Ammello Tamburro,
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met the defendant Joseph Caputo at the corner
of 14th avenue and Hayes street and asked
him if he could not secure a night’s lodging
with him because he did not desire to go home
and the defendant Caputo consented; and on
the following morning, about ten o’clock, Louise
Waldron visited the rooms of Treficanto, as
was her custom, to do for several months, to
do some general housecleaning for him, and
a Mary Brennan that same morning, as was
her custom to do for months, went to visit
Joseph Caputo to do some housecleaning for
him. She came there, Louise Waldron to the
rooms, of Treficanto and completed her cleaning
of Treficanto’s house at approximately ncon
time; that Treficanto had gone out to purchase
some food stuff and returned with some cooked
fish about two o’clock that afternoon and Louise
Waldron and Treficanto in their rcoms ate
this meal; that Louise left the apartment of
Treficanto and went across the hall into the
apartment of Joseph Caputo, where she found
the defendant Caputo and Ammello Tamburro,
a Mrs. Mary Brennan, a Miss Laura Smith
from New York, who had come to Caputo’s
apartment to take some clothes that she had
left there some time prior to the date of the
murder, and they sat down and had some
meat sandwiches and drank some wine; Trefi-
canto after some time went to Joseph Caputo
and asked this Louise Waldron, his house-
keeper to come back into his rooms, which
she refused to do. This provoked and incensed
him, and he went back into his rooms and
took her coat and secarf and came into Caputo’s
room and threw them at her and said, “If
you don’t want to come, you stay there,” and
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a quarrel ensued between Louise Waldron and
Treficanto, whereupon Treficanto slapped her
in the face and left. He returned several
hours later and saw that Louise Waldron was
still in the rooms of Joseph Caputo and asked
her to come back into his house and she re-
fused to do so, but Mrs. Mary Brennan went
with him and Mrs. Mary Brennan went into
the bed of Gerardo Treficanto while Louise
Waldron, Treficanto’s housekeeper, went into
the bed of Caputo, but Mary Brennan was
disagreeable in Treficanto’s rooms, did not
want to do what Treficanto requested of her,
and he came back into Caputo’s house to tell
him that Mary Bremnan is raising a dis-
turbance in his rooms, whereupon Caputo either
attacked or was about to attack Treficanto and
Treficanto goes into his rooms and secures a
oun, a 22 calibre revolver, which will be put
in evidence, and secures a 38 Spanish auto-
matic pistol and as he stands in the doorway
of the kitchen of Caputo’s apartment, while
Caputo was in the doorway between the
kitchen and his bedroom concealing Louise
Waldron, who was on the bed, Treficanto
pulled his gun, and when he did so, Caputo
went to the trunk in the bedroom, pulled out
his revolver and there was a pistcl duel be-
tween Treficanto and Caputo. Caputo fired
three shots, which went wild of their mark.
Treficanto fired at that time and at that place
three shots. He fired two from his 22 calibre
revolver and one from his Spanish automatic
and each of these three bullets struck the
body of Ammello Tamburro, who was in the
house and who the State contends was an
innocent by-stander and not a participant in
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this case at all. This was an invited guest of
the night before, and the State will prove to
you that Ammello Tamburro secured a wound
in the right anterior breast, another wound
in the left anterior breast and another wound
in the lower abdomen, which caused his death;
that Treficanto immediately took  flight and
when he took flight, Caputo, the State con-
tends, ditched his gun and took another gun
which was fully loaded and undischarged—
MR. SIMANDL. Caputo ditched his gun?
MR. BOZZA. Yes. Then Treficanto goes
into his room and he deposits his gun there
and takes another gun that is fully loaded and
he was afterwards apprehended in the restau-
rant and so was Joseph Caputo, and in a search
of the rooms of Treficanto the State secured a
32 calibre Spanish automatic pistol containing
a magazine with seven loaded bullets and one
bullet in the chamber indicating that one had
been exploded and a 22 calibre revolver with
two loaded bullets and five discharged shells
and two boxes of 32 calibre bullets. In
Caputo’s room was found a 32 calibre revolver
in bed with chamber empty, no shells, and
four or five loaded chambers. The women
were there all with the exception of Louise
Waldron who made her way out the front
door after the shooting and who went home
and was apprehended by the State, and you
will receive her testimony as to this entire
eppisode, and the State contends in this case
while Caputo and Treficanto were engaged
in his unlawful conflict in this pistol duel
intending to kill each other, that the bullets
of Treficanto went wild of their mark and
into the body of Ammello Tamburro. The
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State does not contend that either of them
sought to kill Ammello Tamburro, but that the
law will fix the unlawful intent, criminal in-
tent, upon these defendants, even though a
person whom they did not seek to kill was
killed, and you will receive that explanation
of the law from his Honor, in his charge and
throughout the course of the trial. The State
does not contend that the bullets of Caputo,
the three shots that were fired, entered the
body of this deceased; that at the time the
deceased sustained these three he was facing
the door which led from the corridor into the
kitchen and it was in the direct line of range
of Treficanto. Now, when the State proves
these facts to you, gentlemen of the jury,
we will ask you to find both of these defend-
ants guilty as charged.

10

20

30

40




10

20

30

40

State’s Witness, John J. Bracken, Direct

JOHN J. BRACKEN sworn in behalf of the State
DIRECT EXAMINATION by Mr. Bozza.

Q You are the official engineer and surveyor of
the Prosecutor’s office of Essex County?

A Yes.

Q And in your official capacity, did you go to
the premises 72 Hayes street, Newark, New Jer-
sey ?

A Yes.

Q And when?

A The date is on the map.

MR. WACHENFELD. March 14, 1928.

Q Will you please step down to this map?
March 14, 1928. And did you make a survey of
the premises?

A Yes.

Q@ Now, will you please explain this map, be-
ginning with the word Hayes street and that
perpendicular line?

A The line shown on Hayes street is the curb
line. The line of the house is number 72, facing on
Hayes street, showing 11 and .70 feet back from
the curbline. In here is an alleyway entering into
the rear of those houses, showing the different
buildings that are along that rear yard, and here
we have two apartments with a small brick con-
struction in the rear here and different rooms and
different objects in the rooms are shown in those
apartments, showing the hallways and whatever
else was in there. The scale of the map is one half
inch on the map equals a foot on the ground.

Q Now, in order to gain access to the rear
building, what course would you take from the
sidewalk? This is on the easterly side of Hayes
street ?
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A Yes. .

Q And what course would you have to *ake
to get into the rear building ?

A Come right through this alleyway right on
through.

Q And that would lead to what?

A That would lead you to this doorway in the
hall.

Q@ And on either side of this doorway are
apartments ?

A Yes.

Q Of how many rooms each?

A  They just have two rooms each.

@ Two rooms on one side and two rooms on the
other side?

A Yes.

Q@ Now, does this indicate a window ?

A This indicates a little extension. This was
used as a toilet.

Q Is this a window?

A Yes.

Q And is this a window ?

A Yes.

Q And that a window ?

A Yes.

Q And there is a window here, from the bed-
room ?

A As shown.

Q Now, will you please tell us what these
squares are?

A The squares are marked, “Table, stove, sink,
chest, chair, bed and dresser, table, ice-box.” They
are all marked, “stove,” and so forth.

MR. WACHENFELD. 1 take it Mr. Brack-

en’s testimony is as of the time he made the
map.
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MR. BOZZA. Yes, only as of the time he
went there.

Q Now, will you please tell the Court and jury
how you gain access to Treficanto’s apartment once
you are in the hall of that building and how you
gain access to Caputo’s?

A Where is Treficanto’s?

Q On the right hand side.

A On this side here and the doorway right
opposite.

Q And how many stories to this building ?

A Two stories.

Q And this is the map of the first floor?

A That is a map of the first floor.

Q What kind of a building is out here in
front ?

A That is a frame building with a store in
front of it.

Q And how far is the entrance to that build-
ing from the easterly curb? 3

A 81.7 inches; about eighty-two feet.

Q Now, then, is this a clear opening, or is
there some—

A There are old frame sheds and buildings
along here.

Q And how high are the roofs of these build-
ings, do you know, from the walk of the alley?

A My information is they are about ten or
twelve feet.

Q And do those roofs obscure the window of
this apartment?

A They do at certain points; it would depend
upon where you were.

Q And, now, is the roof above the top of the
window, or below it?

A Above the top of the window, to my recollec-
tion.
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Q Now, do you know if anyone coming out of
that window could get out of this alleyway or
would he have to come around to Hayes street?

A Well, the only way you coud get over to
this alleyway would be to do some climbing.

CROSS EXAMINATION by Mr. Simandl.

Q How wide are the doors leading from the
hallway into the kitchen?

A They are two feet and a half.

Q How many?

A Two feet five and a half inches.

Q How much distance is there from the further
end of the wall on the inside of the kitchen to the
window casing? From this pont on the inside
wall of the kitchen right over to there, how far
is that?

A That is a foot and a half.

Q As you walk in the courtyard here, you walk
up, one, two, three steps, do you not?

A  Yes.

Q Stone steps?

A Yes.

Q How far is it from this door leading from
the outside to the inside corridor to a point at the
nearest point of the doorway leading into the
kitchen ?

A Right here you mean?

Q Yes.

A Three feet.

Q It is three feet from this point here to
there ?

A Yes.

Q How far is it from the doorway, the furthest
point of the doorway to that doorway?

A Well, do you want that point or in on the
angle?
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State’s Witness, John J. Bracken, Direct

Q In on the angle?

A That would be three feet ten inches.

Q This does not show all of the stove; there
are some legs on that stove?

A No, sir; there are some legs on there.

Q You have not put any there where they
extend ?

A Yes, that is the over-all of the stove. That
is taking in the shelving.

Q Yes, and then it curls up in that fashion?

A Yes, and I usually take the outside measure-
ments of the stove.

Q How far is it from the furthest point of the
side of the door? !

A That ig five feet and ten inches.

Q Now, how far is it from the point of the bed
to the wall?

A That is four feet.

Q How much space is there between the end
of the window and that doorway ?

A A foot and two inches.

REDIRECT EXAMINATION by Mr. Bozza.

Q 1Is there a door that is between the kitchen
and the bedroom of Caputo’s apartment?

A This is a door here, yes.

@ And is there a door on its hinges?

A No, there is a doorway.

Q Now, what is the distance between that
doorway and the trunk in Caputo’s room?

A To the nearest corner of the trunk, it is
eight feet.

Q Now, will you please tell us what that oblong
object is on the side of the corridor right next to
the kitchen door of Caputo’s apartment?

A That is, right?

Q Yes.
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That is an ice box.

And that hugs the wall?

As close as you can get to it.

Now, how many steps are there to that
house leading to the corricor?

There are three steps up there.

That is exluding the top one?

That is the platform.

Three steps to the platform?

Yes.

CROSS EXAMINATION by Mr. Wachenfeld.

Q What are the approximate measurements of
what I would call the kitchen; is that what you
call it?

A Yes.

Q Well, what would you say were the ap-
proximate dimensions of that?

A It is nine feet nine, square.

Q What about the size of the bedroom ?

A The bedroom is nine feet long and is eight
feet and a half the other way.

RECROSS EXAMINATION by Mr. Simandl.

Q The bed blocks the window, doesn’t it, com-
pletely ?

A The bed is in front of the window.

Q Right up against the wall?

A Right up against the wall.

Q And the window is entirely blocked, you

cannot get access to the window without going on
to the bed?

A No.
REDIRECT EXAMINATION by Mr. Bozza.

Q But the top of the bed is no higher than
the sill of the window ?

A No, it is lower than the sill.
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(Map offered in evidence and marked Ex-
hibit S-1.)

JOHN L. DAY sworn in behalf of the state.
"DIRECT EXAMINATION by Mr. Bozza.

Q You are the official photographer for the
Prosecutor’s office of Essex County?

MR. SIMANDL. I will admit his qualifica-
tions.

A I am.

Q And in the capacity of your admitted quali-
fications did you go to the premises 72 Hayes street
and take photographs of different portions of the
premises ?

A Yes.

Q And when did you go?

A On the morning of March 11.

Q And that is the morning following the mur-
der? ;

A Yes.

Q Now, I will give you these photographs and
ask you to tell us one by one what they are.

A this is the kitchen in the rear of 72 Hayes
street, in the right apartment.

MR. SIMANDL. I object to any testimony
or any admission of any photographs on the
right hand side apartment because, as a mat-
ter of fact, I do not think they are material
in this case at all, and they can only confuse.
I have been looking at the pictures and I do
not think until the occasion arises, it is neces-
sary to put anything in the right apartment.
It is admitted that the action took place In
the left apartment.
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MR. WACHENFELD. 1 have no objection
except that they were taken at the time that
the plctures state.

R. BOZZA. You will find in Treficanto’s
bureau, between the bureau and the bed, some
significant things there and to show the gen-
eral course that Treficanto took going from it
and going to it, and to give the jury the
benefit of the whole general physical features
there on both sides of that corridor.

THE COURT. Very well, go ahead.
Counsel for defendant Caputo prays an ex-
ception to this ruling of the Court.

Exception allowed; let it be sealed and it
is signed and sealed accordingly.

DALLAS FLANNAGAN,
Judge.

THE COURT. When did you go there and
when did you make these?

WITNESS. On Sunday morning.
THE COURT. What time?

WITNESS. About nine or ten o’clock.

THE COURT. Have you any testimony to
put in to show there was no change in the
physical condition between the visits of Mr.
Day and the time of the killing ?

MR. BOZZA. Yes, sir. The police officers
that were there and saw the premises.

THE COURT. If you can fill that in, I will
allow it with that understanding.

MR. BOZZA. Al right.
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Q Now, that is the kitchen of the right apart-
ment ?
A Yes.

MR. BOZZA. Is it stipulated that that is
Treficanto’s kitchen ?

MR. WACHENFELD. I don’t know. If
you say so, I will stipulate it.

(Photograph offered in evidence and marked
Exhibit S-2.)

THE COURT. Admitted subject to it being
shown subsequently that there was no change.

Counsel for defendant Caputo prays an ex-
ception to this ruling of the Court.
Exception allowed; let it be sealed and it is
signed and sealed accordingly.
DALLAS FLANNAGAN,
Judge.

A This is looking in the bedrcom in the rear
of the kitchen of 72 Hayes street, in the right hand
side apartment.

(Photograph offered in evidence and marked
Exhibit S-3.)

MR. SIMANDL. The same objection.

THE COURT.  Subject to the same condi-
tions. It will subsequently be shown there was
no physical change since the Kkilling.

Defendant Caputo’s counsel prays an ex-
ception to this ruling of the Court.
Exception allowed; let it be sealed and it
is signed and sealed accordingly.
DALLAS FLANNAGAN,
Judge.
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(Photograph offered in evidence and marked
Exhibit S-3.)

A This is a view of the front of the rear build-
ing at 72 Hayes street. It was taken about just
under the shed of the wooden buiiding in the front.

(Photograph offered in evidence and marked
Exhibit S-4.)

A (Continuing) This is the kitchen on the left-
hand side apartment.

MR. BOZZA. Is it stipulated that the
kitchen in the rear of 72 Hayes street to the
left is Caputo’s apartment?

MR. SIMANDL. As far as I am concerned.
That is, of course, subject to the same general
proposition.

THE COURT. Yes, subject to the same con-
dition; it must be connected.

(Photograph offered in evidence and marked
Exhibit S-5.)

A (Continuing) This is looking into the bed-
room from the kitchen in the left hand apartment
of 72 Hayes street.

(Photograph offered in evidence and marked
Exhibit S-6.)
Q And this one?
A This is looking from the bedroom into the

kitchen in the left hand apartment in the rear of
72 Hayes street.

(Photograph offered in evidence and marked
Bxhibit S-7.)

Q And who is that a picture of and where did
you take it?
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MR. SIMANDL. I object.

THE COURT. No. How does he know? He
may testify where he took it, unless he knew
the man.

Q Where did you take this picture and under
what circumstances and at whose request did you
take it?

A The picture was made at Holle’s morgue and
I made it at the request of the Prosecutor’s detec-
tive.

Q And who were present when the picture was
taken?

A I believe Detective Cocozza and Detective
Harris and the morgue keeper and I believe Dr.
90 Martland was there at the time.

Q And were you told who that person was ?

10

MR. SIMANDL. I object.

THE COURT. Sustained.

MR. BOZZA. I offer it in evidence for what
it is worth up to that point.

MR. SIMANDL. I object.

THE COURT. Sustained.

MR. BOZZA. May I withdraw this witness
and have this identified?

THE COURT. Certainly.

MR. BOZZA. Will you please step down
from the stand?

MR. SIMANDL. May I cross examine the
witness as far as he has gone?

THE COURT. Yes.
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CROSS EXAMINATION by Mr. Simandl.

Q I show you Exhibit S-7, which purports to be
a picture of the kitchen looking from the bedroom
in the left hand apartment, is that right?
A Yes.
Q I show you a chair at the door; did you place
that chair there?
No, sir.
Who did, do you know?
I don’t know. It was there at the time I was

Did you open the door?
I didn’t. 7
Do you know who opened the door?
No, sir.
Was the door open when you got there?
It was open.
Was there anybody there when you got
there ?
A Yes, an officer from the fourth precinct.
Q Do you know whether he opened it so that
you could get in?
A 1 don’t know.

ANTHONY N. LaPORE sworn in behalf of the
State.

DIRECT EXAMINATION by Mr. Bozza.

Where do you live?

I live 14 Oregon street.

Newark ?

Maplewood.

Do you know Amello Tamburro ?

Yes, I did.

How did you know him?

He is my step-father.

I show you a photograph and ask you to look

OPPLOPOPLOPO
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at this photograph and tell the court and jury
who that is a picture of ?

A That is a picture of my step-father.
Q What is his name?
A  Ammello Tamburro.

MR. BOZZA. 1 offer it.

MR. SIMANDL. I object on the ground it
can have no other use after the county physi-
cian testifies than to incite the jury. I do not
see how it can be material.

THE COURT. So far it is excluded because
I have not seen any purpose it would serve
by its introduction. Of course, if you are try-
ing to show by the photograph that this is
the man alleged in the indictment to be killed,
it can be shown later, but I cannot see quite
yet how it is connected up. Now, you may
find that the photograph does show that the
man examined at the morgue was the same
man alleged in the indictment to be killed and
it may be material at that time, but I cannot
admit it now.

Q Where did you see your step-father on or
after March 10, 1928?
A 1 saw him Sunday morning about 11 o’clock
at Holle’s morgue.
Q And you say that your step-father at Holle’s
morgue is the one that is pictured in this picture?
A Yes. I seen him the same as in that pic-
ture.
Q Do you know where your step-father was on
the 10th day of March, 19287
A No, I do not. I found out through the paper
what had happened and that is how I come to
go to Holle’s morgue.
(Photograph marked S-8 for identification.)
CROSS EXAMINATION waived.
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JOSEPH COCOZZK sworn in behalf of the State.
DIRECT EXAMINATION by Mr. Bozza.

Q You are a county detective connected with
the Homicide Squad ?

A T am.

Q And in your capacity as a member of the
homicide squad of Essex County did you go to
the premises 72 Hayes street?

A T did.

Q@ When?

A March 10. It was Saturday night I got
there, about half-past eleven.

Q@ And with whom?

A I went with our chauffeur.

Q@ And did you go into the rear building of
" premises 72 Hayes street?

A T did.

@ And did you go into the premises on the
first floor of that rear building known as the
Caputo and Treficanto apartments?

A T did.

Q How long were you in those rooms?

A Why, in those rooms until about half-past
two in the morning.

Q@ And did you look about those rooms?

A T did.

Q And did you make a general investigation
and inspection of the premises?

A With Detective Harris and MecConnell we
made a general inspection of both apartments.

Q Now, I show you Exhibit—

THE COURT. What time did you get
there?

WITNESS. About half-past eleven, at night.

40
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Q Do you know what time the murder was
committed ?

MR. WACHENFELD. 1 object.

MR. SIMANDL. Of his own knowledge.
Q From his investigation.

THE COURT. Sustained.

Q Now, I ask you, Mr. Cocozza, if Exhibit
S-2 depicts the condition of the apartment on the
right-hand side as it existed that day you saw it.

THE COURT. When you got there.

Q When you got there?

A Yes, that is the way the chairs and the
furniture was laid out on the night I got there,
Saturday night.

Q I ask you if Exhibit S-8 purporting to be
the bedroom of Treficanto on the righthand side is
in the same condition as you saw it when you got
there.

A Yes, the bed and the other things in the
same condition.

Q And I ask you the same question with ref-
erence to Exhibit S-4 as to what that depicts.

A Yes, the conditions are the same. I think
there was a little more snow. It snowed during
the night and there was a little more snow on
the ground.

Q But as to the physical construction of the
building itself?

A The same.

Q And as to Exhibit S-5, purporting to be the
kitchen of Caputo?

A The conditions are the same in that photo-
graph.

Q And Exhibit S-6?
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A Conditions are the same in that photograph
as they were the night I was there.

Q And the same as to Exhibit S-7?

A Yes, conditions are the same in that photo-
graph.

Q Now, when you reached the premises at
11 o’clock——

A About 11:30.

Q Who were in Caputo’s apartment and who, if
anyone, were in Treficanto’s apartment?

A Detective Harris and McConnell were there
when I went there. There was an officer from the
Fourth Precinct there.

Q And outside of the officials of Newark and
Essex County that you have mentioned, was there
anybody else there?

A No.

Q Were any of the men or women or the body
there ?

A No. They were all removed when I got there.
CROSS EXAMINATION waived.

MR. BOZZA. 1 will reserve the right to
call him for other evidence later on.

JOSEPH HARRIS sworn in behalf of the State.
DIRECT EXAMINATION by Mr. Bozza.

Q You are a member of the Newark Police
Department connected with Police Headquarters ?

Yes. -
Did you go to the premises 72 Hayes street?
I did.
And when?
March 10, about 10:30 P. M.
March 10, about 10:30 p. m., and when you
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got to the premises 72 Hayes street, did you go to
the rear building?

A T did.

Q Through the alleyway and into the rear build-
ing?

A 1 did.

Q Did you go into Caputo’s and Treficanto’s
apartment?

A 1 did.

@ Did you look at the physical features of
those two apartments, the furniture and so forth?

A 1 did.

Q And when you got there, who was there, if
anyone ?

A Sergeant Pframmer and another officer— I
cannot recall his name.

Q And officer England?

A Yes.

@Q And besides those officers were there any-
body else there?

A Caputo was there. I know Caputo was be-
ing taken out as we went it. Mary Brennan and
Mary Smith.

Q And were you present when these defendants
were slated ?

A No, sir.

Q Did you go to the station house, the Fourth
Precinct, when Caputo was slated?

A After he was slated, I was there.

Q Did you personally read the book which fixed
the time when this thing occurred ?

MR. SIMANDL. I object.
THE COURT. Sustained.

Q Who took out Caputo?
A Sergeant Pfrommer.
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And did you remain on the premises?

I did.

And how long did you stay on the premises?
Well, approximately half an hour or more.
Were you there when Mr. Cocozza came ?

I was.

And then did you turn the premises over to
Mr. Cocozza ?

A I did.

Q Where did you go after you left 72 Hayes
street ?

A T went to the Fourth Precinct.

@ Now, while you made an examination of the
premises of Treficanto and Caputo, did you find
anything ?

Yes.

What did you find?

I found two revolvers.
Anything else?

No, sir.

Eh?

No, sir.

MR. SIMANDL. Well, now, which is which ?

MR. BOZZA. 1 was merely confining myself
to the physical features of the premises and
we called this witness for other features, if
necessary.

MR. WACHENFELD. I ask that that last
be stricken out.

THE COURT. Yes, strike it out.

MR. BOZZA. 1 will withdraw that.
Q@ Did you go together with Mr. McConnell or
find him there?

A Mr. McConnell and I went together.
CROSS EXAMINATION waived.

OPOPOPO
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ALFRED H. PFROMMER sworn in behalf of the
State.

DIRECT EXAMINATION by Mr. Bozza.

Q You are a member of the Newark Police
Department ?
A Yes.
Q And sergeant of police connected with Police
Headquarters ?
A No, Fourth Precinct.
Q Did you on the evening of March 10, 1923,
go to premises 72 Hayes street?
A Yes.
Under what circumstances?
The orders of the desk lieutenant.
What did the desk lieutenant do?

MR. SIMANDL. I object to that.
THE COURT. Sustained.

And what time did you get to the premises?
About 10:30.
And when you got there, what did you find?
A 1 found two officers and two women and
Caputo in Caputo’s apartment.
Q And who took Caputo into custody, if any-
one?
A The two officers that were there gave him
to me and I took him to the precinct.
Q Was he slated?
A Yes, Caputo was slated.
Q Did Caputo give the time this murder oc-
curred ?

MR. SIMANDL. I object.

THE .COURT. Sustained. That is a lead-
ing question.
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Q Was the body of the deceased in the apart-
ment when you got there?

A Yes. ;

Q And what officers did you find there, of-
ficer Feiner, and Higgins?

A No.

Q Who?

A England and Brinkman.

Q Now, was any time given by anyone, if you
know, as to when this thing occurred, either at the
premises or in the precinct?

MR. WACHENFELD. I object.

THE COURT. Sustained.

CROSS EXAMINATION waived.

~ JOHN BRINKMAN sworn in behalf of the State.
DIRECT EXAMINATION by Mr. Bozza.

Q You are a member of the Newark Police
Department ?

A Yes.

Q And connected with headquarters or a
precinet ?

A Fourth Precinct.

Q Did you go to the premises 72 Hayes street
on the evening of March 10, 1928?

A Yes.

Q When you got there, who did you find?

A When I got there there was two women, one
man and the dead body and Officer England.

Q Which one man was there?

A The fellow over there, Cadona, I guess is
his name.

MR. SIMANDL. Mr. Caputo.

Q Well, the one nearest to me?
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A That man standing up.
Q Did you speak to him about what occurred
there?
Yes.
Did he speak to you?
No.
He did not answer you?
No.
THE COURT. What was the name of the
other officers.

(Not answered.)

Q Do you know of your own knowledge what
time this occurred?
A No.

THE COURT. What time did you arrive
there?

WITNESS. 10:30.

CROSS EXAMINATION by Mr. Simandl.

Q Where was the dead man lying ?

A T cannot see on here.

Q Where was he lying there, showing you
Exhibit S-6?

A This picture was taken in the opposite way.
I guess here it is. He was lying here. His head
was in the bedroom, his legs was in the kitchen,
and he was lying on the right side up against the
ice box and the wall.

MR. BOZZA. 1 object to his using these
photographs until I have an opportunity to
offer them in evidence unqualifiably.

THE COURT. I will allow the photographs
to be used.
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MR. BOZZA. Does he admit that that
photograph depicts the arrangement of the
room at the time the murder was committed.

THE COURT. He does not admit anything.

Q Referring to S-6, who placed the chair be-
hind the door as shown on that picture?

A There was a chair there.

Q Are you sure there was a chair there when
you got there?

A Yes.

Q Was there a man there ahead of you, before
you got there?

A Officer England.

Q Do you know who placed it ?

MR. BOZZA. 1 object.

Q These chairs shown on Exhibit S-5, what
about those chairs?

MR. BOZZA. 1 object on the ground it is
not proper cross examination. He said noth-

ing about that picture on direct examination.

THE COURT. Didn’t he testify that those
things were just in that position?

MR. BOZZA. No, your Honor, only as to
what time he got there and whom he saw
there, and if at that time anything occurred.

THE COURT. I will sustain that.

ADJOURNED until tomorrow, Tuesday June
5, 1928, at 10 o’clock A. M.
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ESSEX COUNTY COURT OF OYER
AND TERMINER.

SECOND DAY

Tuesday, June 5, 1928

STATE OF NEW JERSEY | On Indictment

VS No. 422
GERARDO TREFICANTO and{ Apr. T. 1928

JOSEPH CAPUTO for Murder.

Continued pursuant to adjournment.

Present, Counsel as before stated.

JOHN BRINKMAN recalled in behalf of the State.
DIRECT EXAMINATION by Mr. Bozza.

Q You told us yesterday what time you arrived
at the premises 72 Hayes street, the scene of this
murder, and what time was that?

A Well, not exactly—I said half past ten, but
it was in between half past ten and 10:45.

Q Now, did you make an inspection of the
premises occupied by Treficanto and the premises
occupied by Caputo?

A Yes, sir.

Q I show you photographs that were taken of
those premises and I ask you about Exhibit S-6
and if the picture features the premises in the
same condition in which you found them.

A This one here I cannot recall.

Q I ask the same question relative to Exhibit
S-7?

A Yes.
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Q That picture exactly features that portion
of the premises in the same condition in which you
found them when you went there?

A Yes.

Q I ask you the same question relative to
Exhibit S-27

Yes.

And with reférence to Exhibit S-57

Yes.

And with reference to Exhibit S-37

Yes.

And with reference to Exhibit S-47?

Yes.

Now, you say you went into Caputo’s apart-
ment and you looked about the apartment ?

A Yes.

Q I inform you that this is the bedroom of
Caputo’s apartment—

MR. SIMANDL. I object to that. Let the
witness say. He was there.

THE COURT. Sustained.

Q Can you tell me, officer, if you know whose
premises and what portion of the premises that
picture photographs.?

MR. SIMANDL. What number is i}

MR. BOZZA. That is Exhibit S-6.

MR. SIMANDL. He said he could not re-
call.

THE COURT. No, I do not think that is
the one he could not recall.

MR. BOZZA. No, that is not the one, your
Honor.
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A It is hard for me to tell because what I took
notice of I cannot see in this room.
Q Now, then did you leave anyone in charge
of the premises when you left?
Yes.
Who?
Officer Schalk.
Is Officer Schalk in court?
No, sir; he is sick.
How long has he been sick?
Since Saturday; last week Saturday, the day
the officer was shot.

CROSS EXAMINATION by Mr. Simandl.

Q What time did you get there?

A Between the hour of 10:30 and 10:45.

Q When you got there the dead body was there
already ?

A Yes.

Q@ Who else was there when you got there?

A (Not answered.)

THE COURT. The body was still there?

WITNESS. Yes.

Q Who else was still there?

A Officer England and Officer Schalk.

Q These chairs were all grouped in the corner,
were they not, by someone?

A They were not this way. One chair was
over here against the stove. This one was here
where the shoe is, and this one was over here.
(indicating).

Q Then they are not the same as on that
photograph ?

A  OQutside of one.

Q Wait a minute. They were not the same as

S

the wa
A
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the way they were when you got there?
A No. ;

THE COURT. That is Exihibit what?
MR. BOZZA. Exhibit S-5.

Q And this chair was not in that position
either, was it?
A I do not recall that chair.
You do not recall it?
I do not remember that chair.
So that that was not in that position?
I do not remember.

MR. BOZZA. That is Exhibit S-7.

THE COURT. Is there any evidence as to
what time the Killing occurred ?

MR. BOZZA. Not yet. I expect to prove
that shortly.

MR. SIMANDL. I am going to object to
any other crime than the one that occured at
10:45.

MR. BOZZA. Well, do you stipulate that
this crime occurred at 10:45?

MR. SIMANDL. I do not stipulate anything.
I object to any crime other than the one that
occurred at 10:45

THE COURT. Now, you said you were go-
ing to prove the time.

MR. BOZZA. Yes, your Honor, as closely
as I possibly can.

Counsel for defendant Caputo prays an ex-
ception to the proof of any crime other
than the crime which occurred at 10:45.

40
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THE COURT. Well, there is no proof so
far.

JOSEPH COCOZZA recalled in behalf of the State.
DIRECT EXAMINATION by Mzr. Bozza.

Q Mr. Cocozza, who was left in charge of the
premises after you compvlefed your investigation?
A Officer Schalk from the Fourth Precinct.

Q Where is Officer Schalk?

A  He is sick at home.

Q Did you try to subpoena him to bring him
to court?

A Yes, I tried to subpoena him yesterday, but
he was not able to appear, so I sent a car after
him this morning, and if he feels any better he
can come down this morning.

LOUISE WALDRON sworn in behalf of the State.
DIRECT EXAMINATION by Mr. Bozza.

Q Mrs. Waldron, on March 10, were you in the
afternoon and evening thereof at premises 72
Hayes street?

A Yes.

Q Did you see this shooting?

A Yes.

Q What time did it happen?

A Well, T could not really tell you, toward
evening.

Q What time was it when you first went into
Caputo’s apartment?

A Half past one or two o’clock.

Q@ In the afternoon?

A Yes.

Q And were you awake all through this time or
asleep ?

A No, I was asleep.
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Q And when you awakened, was it light or
dark?
A I think it was dark.

Q Was a lamp or any other lighting effect in
the Caputo house when you awoke?

A T really could not tell you; I think there
was.

Q What time do you think, as accurately as
you can tell us, that this shooting occurred?

I could not tell you.

Was it midnight or before midnight?

Before midnight.
Did you see the officers come to the prem-

No.

' You did not see any of the police officers?

No.

How long before midnight was it?

I can’t tell you.

Do you know it was before midnight ?

Yes.

How do you know that?

It must have been before midnight, because
I was sleeping, I was sleeping in the bed and heard
some loud talking——

Q@ I don’t want to know the facts now, you

will be called for that later on. Please tell me

now what time it happened, to the best of your
knowledge ?

A About eight o’clock.

Q You think it happened about eight o’clock ?
A Yes.

CROSS EXAMINATION waived.
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JOHN ENGLAND sworn in behalf of the State.
DIRECT EXAMINATION by Mr. Bozza.

Q You are a member of the Newark Police
Department ?

A Yes, sir.

Q Connected with the Fourth Precinet?

A Yes, sir.

Q On the night of March 10, 1928, did you go
to the premises 72 Hayes street?

Yes, sir.

What time?

At 10:50 I was in the house.

You were in the house at 10:507

Yes, sir.

And when you got there, what did vou see
and what did you do and what did you hear?

A I knocked at the door and that man there,
the one furthest left, opened the door and on
the floor lad a man shot. He said the man was
shot in that house. I asked him who he was, and
he said he didn’t know, and there was a lady sitting
there, Laura Miller, and she said—

MR. WACHENFELD. I object.

@Q Under what circumstances did you go to
the premises?

A On notice from a young man by the name
of Burke, he summoned Officer Jaeger and myself
on Springfield Avenue, he said there was a shoot-
ing match—

MR. SIMANDL. I object— ]
Q But as a result of this man saying something
to you you went to the premises?
A Yes, sir.

THE COURT. The man who opered the
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door, that is the man sitting right over there—
MR. SIMANDL. Stand up, Caputo.
(Defendant Caputo arises).
THE COURT. That is Caputo?
MR. SIMANDL. Yes, sir.

THE COURT. And what was it Caputo
said ?

WITNESS. He didn’t say anything. I
knocked at the door and walked in and said,
“what is the trouble here?” He said, “This
man is shot.”

Q You were the first officer on the scene, as
fas as you know?

A Yes, sir, and Officer Jaeger, he was be-
hind me, two steps.

Q@ What time were you informed of this, if
you know ?

A About five minutes previous to being in the
house, three minutes previous, that would be a
quarter to eleven.

Q@ A quarter to eleven you were informed?

A Of the trouble at 72 Hayes street, yes, sir.

Q Do you know who this man was who told
you of these facts which caused you to go to the
house ?

A  Why, I cannot recognize him now, but his
name is Burke, that’s all, he said, I don’t know,
I have his name and address.

Q Haye you his name and address?

A  Yes, sir.

Q What is his address?

A One is Anthony VanTango, 291 Littleton
avenue and one is Sally Burke, 20 Bedford street.

Q How far were you away from 72 Hayes
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street when you were informed at 10:45 o’clock?
A  One block.

CROSS EXAMINATION by Mr. Simandl.

Q And he said this man was shot?
A Yes, sir.

WILLIAM A. JAEGER sworn in behalf of the
State.

DIRECT EXAMINATION by Mr. Bozza.

Q You are a member of the police department
connected with the 4th precinet?

A I am.

Q And on the night of March 10, 1928, did
you go to the premises 72 Hayes street?

A T did.

Q Under what circumstances did you go, what
did you see and what did you do when you got
there?

A 1 was notified by a person by the name of
Sally Burke of a shooting match—

THE COURT. What was the name?

WITNESS. Sally Burke, I was notified by
Sally Burke—

THE COURT. That is a woman, is it?
WITNESS. No, sir; that is a young man.

Q And where were you notified?

A I was standing at Boyd street and Spring-
field avenue.

Q And what did you do after you received
that notification?

A Officer England and myself went over there.

Q And how far were you away from 72 Hayes
street when you were notified?
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One block.

What time was it when you were notified ?
About 10:45.

Did you make an inspection of the premises?
Not a very good one.

CROSS EXAMINATION waived.

DR. HARRISON S. MARTLAND sworn in behalf
of the State.

DIRECT EXAMINATION by Mr. Bozza.

Q Dr. Martland, you are the Chief Medical
Examiner of HEssex County ?

A T am.

Q And in your official capacity did you perform
an autopsy upon one Anthony Tamburo?

A 1 did.

Q And before you performed the autopsy, was
the deceased identified for you?

A The body was.

Q By whom? g

A By one of the assistant medical examiners,
Dr. Carmine Berardinelli, who saw the body at the
seat of the crime on the evening before.

Q I show you Exhibit S-8, marked for identifica-
tion, and ask you if that is a picture of the man
that you performed the autopsy upon.

A Tt is.

Q Now, what did this autopsy consist of, doc-
tor, and what did you find?

A My autopsy consisted of a complete examina-
tion of the body of the deceased. The body was
that of an Italian man about 40 years of age, five
feet 7 in height, about 155 pounds in weight, black
hair and brown eyes. The body showed on the
front, the autopsy was done eleven hours after
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death—the body showed on the front entrance
of three bullets, three bullet wounds situated in
the following positions:

The first wound was situated on the right side
one and a half inches below the right nipple. The
wound on the skin here consisted of a reddish
bruise one half inch in diameter, in the center of
which was a hole one quarter inch in diameter.
The edges of this hole were blackened. Situated
to the right of this wound was a faint bluish
bruising of the skin for a distance of about two
inches, going to the right. There were no powder
marks on the skin. There was no evidence of
burning other than the blackened edges of the
hole. This wound, on autopsy, was found to go
directly backwards, almost horizontally slightly
downwards and slightly to the left, passing through
the sixth rib, producing a fracture of the rib at
this point; passing then into the right pleural
cavity, the right chest, injuring the lower lobe of
the right lung. It then passed through the dome
of the diaphragm as it comes up into the abdominal
cavity below, as the diaphragm comes up quite
high in that region. It passed into the abdominal
cavity now, going backwards and passed through
the upper surface of the right lobe of the liver,
producing a wound about two inches in anterior-
posterior length. The bullet then came out of the
liver and passed again into the diaphragm into
the chest cavity going into the lower lobe of the
right lung and passing out at the back about the
tenth rib, between the tenth and the eleventh ribs,
where the bullet was not found at autopsy, over
the back, there was an incision over the 10th, 11th
and 12th ribs, two and a half inches in vertical
height, which was made after death; that was
found by me on autopsy the next morning, and I
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was told—well, there was a two and a half inch
incision made as the autopsy disclosed, after death,
where I assume that the bullet had been extracted
after death. This wound produced extensive bleed-
ing into the right pleural cavity, their being over
a quart of fluid in the right chest compressing the
lung; also from the wound in the liver, producing
an extensive hemorrhage into the abdominal ‘cavity,
so that the pelviec cavity and both abdominal gut-
ters in the abdomen were filled with fluid and
clotted blood. The next wound was a wound on the
left side in front just below the free lower border
of the ribs, situated also under the left nipple line,
about here (indicating). This wound was a much
smaller wound than the wound on the right. The
- diameter of the hole here being about one-eighth
inch, instead of one-quarter inch. It was surround-
ed by a small bruised area, but there were no
powder burns and no brands. This wound, on
autopsy, passed directly backwards, almost hor-
izontal and slightly to the left for a distance of
about seven and a half inches, where it was found
in the muscles of the back, just in back of the left
kidney. It had passed through the small intestine,
producing small holes, with leakage into the per-
losteum cavity, and it passed through the left
kidney. A 22-calibre lead bullet was found back in
the muscles from this wound. There was a wound,
a third wound, situated just above the pelvic bone
here, an inch and a half to the left of the mid line
and about a half inch above the bone was another
bruise on the skin about three-eighths of an inch
in size, containing in the center a guttered wound,
as this bullet had tilted when it went in and
lacerated the skin. This bullet passed downward
to the right for a distance of about two inches,
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where it was found in the thigh just externally to
the femoral artery, and the vein. This wound
produced hemorrhages in the surrounding muscle
tissues, but did not actually go into the abdominal
cavity.

THE COURT. You say that bullet was
found ?

WITNESS. Yes, at a distance of two inches.
Another 22-calibre lead bullet was found im-
beded in the muscles, so we have two bullets,
both 22 -calibre size, that I found in the
autopsy.

THE COURT. Both lead?

WITNESS. Both lead. The rest of the
autopsy showed no chronic or acute disease.
There was a brush abrasion over the right
forehead about an inch and a half in size and
a small laceration over the top of the right
ear. Outside of that there were no other
bruises on the body.

THE COURT. I did not get that.

WITNESS. On the right forehead a brush
abrasion a reddish scraping of the skin about
an inch and a half in size and a small super-
ficial laceration over the top of the right ear.
The stomach was practically empty. It con-
tained no gross food products. It had a slight-
ly sour odor and the mucousmembrane was
free. The other organs showed no evidence of
chronic or acute disease.

Q Now, I show you an envelope which con-
tains a small bullet and ask you if you saw that
bullet before?

40
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A Yes.

Q Where?

A I removed that bullet from this body, and
that was the bullet which was taken from the
wound on the left side, which was found in back
of the left kidney.

Q And I show you another envelope containing
another small bullet and ask you if you saw that
before ?

A Yes. That was the bullet that was removed
from the wound in the thigh.

(Two bullets offered in evidence and marked
respectively Exhibits S-9 and S-10).

Q Now, doctor, in your judgment and opinion,
what was the cause of death?

A  The cause of death was a bullet wound pro-
ducing extensive hemorrhage into the pleural and
abdominal cavities, with a combination of shock.
The main amount of hemorrhage was due to the
wound described in the right chest and produced
by a larger bullet, I assume, than the two other
bullets found.

Q@ Now, you have testified, doctor, that there
was an absence of powder marks in and about the
vicinity of the wound you have described ?

A Yes.

Q Will you please tell the court and jury what,
in your expert judgment, that indicates?

A Well, if the body was clothed, it might not
indicate much. I should think it would indicate.
that they were not fired at extremely close range,
although the clothing which I examined from the
wound on the left side had a distinet smell of
powder. That wound on the left side, in my opin-
ion, was probably fired at a shorter range than the
other two wounds, but none of the three were fired
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at an extremely short range, as far as I can judge
from the body.

CROSS EXAMINATION by Mr. Wachenfeld.

Q You said with reference to wound number
one, the first wound, that there were blackened
edges ?

A Yes.

Q What did you mean by that?

A By almost any bullet wound the edges of
the skin are blackened. That is due to two things,
.as a bullet enters the skin and strikes the soft,
elastic skin, it pushes it in like a funnel so the
edges of that funnel, the inside of that funnel are
blackened by the lead of that bullet, from lead
alone. That is one thing, and also from the bruis-
ing, the impact.

Q Now, on these two bullet wounds on the
body you saw no powder marks on the body?

A No.

Q Well, which of these three caused death?

A That is a little more difficult to answer. We
can answer it in this way. The wound described
in the groin, which went not into the abdominal
cavity, but down into the thigh muscles.

Q That is the one you described as wound num-
ber three?

A Number three did not produce death.

Q So that we have number three—we can
eliminate wound number three as the cause of
death?

A Yes. Such a wound could have produced
death from infection, but in this case he did not die
from infection.

@ So we can eliminate entirely, so far as you
are concerned, wound number three?
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A Yes.
Q Now, which of the wounds number one and
two caused death?

A (Not answered.)

THE COURT. Why doua’t you designate
them as 22 and 32 calibre?

Q Which of the two wounds, the 22 or the
32 calibre, caused the death of this man?

A In my opinion the bleeding from the 32
calibre wound was more likely to have caused
death in this case. On the other hand, the wound
by the 22 calibre, which penetrated the small in-
testine and also produced considerable bleeding,
could also have caused death.

Q Just a minute. I am not asking you what
might have caused death, I am asking you in your
opinion in this case which of the two wounds, in
other words, the 32 or the 22 calibre wounds,
caused the death of this person, in your opinion ?

A In my opinion, it is a combination of the
two wounds that caused death.

Q All right. Then, in your opinion, the 382
calibre wound without the 22 contributing wound
would have caused death?

A Oh, yes. My opinion was in this case it was
a combination of the two wounds, but I would
firmly favor the 82 as being the most severe.

THE COURT. Would either one have been
sufficient ?

WITNESS. Either one would have been
sufficient. The 22 calibre could have caused

death by hemorrhage and shock as in this
case.

Q@ I do not want to interrupt the doctor and
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I do not want to interrupt the court, but the ques-
tion is what did it cause.

THE COURT. Well, I asked him if either
one would have been sufficient.

MR. WACHENFELD. I say that is im-
material. In other words, pneumonia would
have been sufficient.

THE COURT. But he did not have pneu-
monia, but he did have these two shots.

Q Doctor, could you say, in your opinion, both
of these bullets caused the death?

A 1 have stated specifically that the cause of
death was hemorrhage and shock and that both
of these wounds produced hemorrhage and that
both of these wounds could have produced shock,
and either one could have produced shocks or hem-
orrhage alone, or they could have acted jointly and
no one under the blue heavens can tell you more
than that.

Q That is what I am driving at; in other words,
you cannot tell us definitely which of the two
wounds caused death ?

A No.

Q And you do not think anybody else could?

A No.

REDIRECT EXAMINATION by Mr. Bozza.

Q Will you please tell us what this mark from
the neck down to this middle of the pelvis is?

A That is the incision sewed up after the
autopsy.

Q And was that done by you?

A No, not the sewing up, but the cutting.

Q The incision?
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A Yes.

Q And will you indicate on that photograph
the three bullet holes you mentioned, if you see
them there?

MR. WACHENFELD. That picture is not
in evidence.

MR. BOZZA. 1 offer it in evidence.
MR. WACHENFELD. I object to it.
THE COURT. For what purpose?

MR. BOZZA. 1 offer it in evidence for the
purpose of showing more specifically, more
accurately, the location of the three wounds

_explained by Dr. Martland and to show the
man, his age—

THE COURT. I have not allowed you to
show the age.

MR. BOZZA. To show that that was the
man that was killed in Caputo’s apartment.

THE COURT. For the purpose of identify-
ing the deceased as the man who was shot?

MR. WACHENFELD. There is no dispute
about it. The purpose of this picture is a
picture of the dead man taken stark naked
after the autopsy performed by Dr. Martland
and it shows how the man was ripped open as
every man is ripped open after an autopsy.
I still object to it and I say the method of the
prosecutor is unfair, and I say no doctor could
have given a more accurate and definite des-
cription of the wounds themselves.

THE COURT. Let me ask this. Is it ad-
mitted by counsel for both defendants that










70
State’s Witness, Joseph Harris, Direct

A  And of what calibre is that bullet?
JALRES O

(Bullet offered in evidence and marked Ex-
hibit S-11.)

CROSS EXAMINATION waived.

MR. BOZZA. 1 ask counsel if Dr. Berardi-
nelli were here if he would testify that he
extracted the bullet from the deceased.

MR. WACHENFELD. It is perfectly agree-
able to me.

THE COURT. To the same effect as if he
appeared and so testified.

9( LAURA SMITH sworn in behalf of the State.
DIRECT EXAMINATION by Mr. Bozza.

Q Miss Smith, where do you live ?

A 685 East 140 street, New York.

Q Were you in Newark, New Jersey, on March
10519 28x2
Yes, I was.
Where ?
I was in 72 Hayes street.
Whom did you go to see at 72 Hayes street?
Joe Caputo’s house.
Did you know Joseph Caputo?
Yes, sir.
How long had you known him?
About three years.
And for what purpose did you go to T2
Hayes street to visit Joseph Caputo?

A To get some clothing that when T was work-
ing in Newark I had left in his care.

OrOPOPO>OP
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Q And what did that clothing consist of ?

A Some old fashioned clothing.

Q And what time did you reach the apartment
of Joseph Caputo?

A I haven’t the least idea.

Q Well, was it in the afternoon or the fore-
noon ?

A 1 believe it was in the morning.

Q What time did you have breakfast that morn-

I can’t tell you. -
What time did you get up?
I don’t know, [ didn’t keep no track of it.
Were you sober that morning ?
Yes, I think I was, as far as I know.
And what time did you take a train to come
over to Newark?
A I came over on Friday to Newark.
Q And did you spend that night in Newark ?
A Yes, sir.
Q What time did you get up in Newark, do
you know ?
A 1 came over in the afternoon.
Q Approximately what time was it in the
afternoon ?
A Oh, in the middle of the afternoon.
Q Had you had your lunch?
A Yes, in the restaurant in Newark.
Q You had your lunch in a restaurant in New
York?
A No, In Newark.
Q And it was after you had your lunch that
you went to Caputo’s apartment?
A Yes, sir.
Q Will you say how long it was, fifteen min-
utes or an hour or a half an hour?
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A No, I think it was around six o’clock on
Friday night.

Q Now, when you got to Caputo’s apartment
whom did you find there?

A I didn’t find anybody there.

Q Did you get in?

A No, sir.

Q Did you wait around ?

A I stood in the hallway and Jerry called me
across the hall, he heard me knocking and he open-
ed the door.

Q@ And who is Jerry ?

A Gerard, I think it is Treficanto.

Q Gerardo is his name and you call him Jerry?

A Yes. I don’t know his name.

Q Point him out in the courtroom if you see
him here.

A Oh, yes, there (indicating the defendant
Treficanto).

Q The man at the right or the left?

A The man toward my right.

Q With the brown overcoat ?

A OVER, [ §

Q Now, he opened his door and let you in his
apartment?

A No, I stayed at the threshold of the door
and he said that Joe was not home yet.

Q And did you go into his room or did you
go into the corridor?

A No, he stood at his door and I stood there
and he remarked these words, “Tere comes Joe
now.”

Q And did you see Joe after that?

A Yes, and then we entered Joe’s apartment.

Q Who went into Joe’s apartment ?

A This man who got shot and L
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Q And this man who got shot did he come with
Joe or alone?

A No, I was in that ‘restaurant and the man
who owns the restaurant said to me, “Do you know
where Joe lives——

MR. WACHENFELD. I object.
HE COURT. Don’t tell us what he said.

Q You went to the resaurant?

A Yes, this man, I was reading a paper, a
Newark paper, and I was sitting by the stove and
in came the boss of the restaurant and said to
me—

MR. SIMANDL. No, wait a minute, never
mind what he said. After he conversed with
you did you and he go out?

A The three of us went out.

Q Who, the proprietor, the deceased—

A The dead man and I went out from the
restaurant.

Q Where did you go?

A Over to Joe’s house, because we wanted to
see Joe, and he said he was a personal friend of
Joe’s, but a stranger to me.

Q This man that left with you was the pro-
prietor or the dead man?

A No, the dead man.

Q So that when Joe came to the house you
ind the dead man were at the house waiting for
im?

A Yes, in the hallway.

Q And when Treficanto came out of his door
and told you that Joe was coming the deceased
Was right there with you?

A No, T stayed there and went in Joe’s apart-
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ment with this man and Joe—
Q Did anyone come in after, while you were
there?
Later in the evening, yes, sir.
How long were you in there before anybody
in?
Well, I can’t tell you that.
Fifteen minutes or an hour?
Well, I can’t tell, I can’t say.
Well, was it still light or did it begin to get
dark ?
A It commenced to get dark.
Q And what were you and Caputo and Tam-
burro doing in the house?
A Nothing, me and him was talking, that was
all.
Who was Joe?
Joe Caputo.
Is he in court?
Yes, sir.
Where is he?
Sitting next to Jerry Treficanto.
In the blue suit?
Yes, sir.
And who was he talking to?
He was talking in Italian to this man that
got shot.
Q" What were you doing?
A Nothing, just merely talking there and then
I spoke to Joe about taking the clothing.
Q Well, was anything cooked, did you have
anything to eat?
A 1 don’t remember eating anything there
that night.
Q Why don’t you remember, you were sober?
A Because I don’t.
MR. WACHENFELD. Who said she was

Q
A
Q
A
Q
A
Q
A
Q
A
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sober outside of the Prosecutor? I object to
the Prosecutor inserting she was sober.

THE COURT. She said she thought she
was sober.

Q Now, why don’t you remember what hap-
pened there?

A Because it just slipped my memory. Noth-
ing occurred that I should remember it.

Q Nothing occurred that you should remember
it?

A Nothing that woud drive it into my mind to
remember.

Q Who came in while these two men were talk-
ing in Italian and you were sitting there?

A Louisa Waldron.

" Q And did she come in alone or accompanied
by anybody ?

A I don’t remember whether she had anybody.
with her, she came across the hall.

Q And what did she do?

A Well, just merely talked and Joe had told
her that I could speak German—I didn’t know the
woman—and we were just talking about some-
thing, something in German, I was trying to
speak something in German.

Q Then, while you and Louisa Waldron and
Joe Caputo and Tamburro, the deceased, were in
Caputo’s house, did anybody else come in?

A Not that I know of, I didn’t see anybody.

Q Not that you know of?

A No, sir.

Q What were you doing in this house all this
time ?

A Nothing, just merely sitting there with my
things on.

Q Did anything happen in that house?

A Not, no, sir.




State’s Witness, Laura Swith, Direct

Q What, no shooting took place in that house?

A Nothing at all.

Q Were you examined by the two lawyers here
up in the jail?

A Yes, I was.

Q On the 29th of May, 19287

A 1 don’t remember the date, but I think it
was last Tuesday. A week ago today, if I am not
mistaken.

Q And did you say this to them, ‘Do you un-
derstand that I am talking about March 10th, the
Saturday afternoon’ ?

A Oh, I thought you said on the 9th, I beg
your pardon.

Q Well, did Louise Waldron come up to that
house on that night?

A Yes, sir.

Q Didn’t you tell me that you had come to
Newark on a Friday night and slept in Newark and
then went to Caputo’s house the following after-
noon? Saturday?

A  Yes, I said in the morning, I didn’t say in
the afternoon, I said I was there in the morning.

Q Now, let us understand each other. On Sat-
urday did you go to Caputo’s house?

Yes, I was there.

What time did you go?

I don’t know, early in the morning.

Did you come from New York?

No, I came on a Friday night from New
Va

Did you sleep in Caputo’s house?

No, I didn’t do no sleeping, we were out until
late and I went back there early in the morning.

Q What time that morning did you get there?

A 1 haven’t the least idea.

Q Before dinner or before lunch?
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A Yes, it was, when Joe came they were start-
ing to eat.
Q When you came to Caputo’s house that Sat-
urday morning who was there?
A T was there, we were there twice when we
went back.
Q Who was there?
A The man that died and Joe and I.
Q And when you came there whom did you find
in the place?
A We went there because we did not go back
until late that night, it was away toward morning.
Q You had been out the night before, all three
of you?
A Yes.
- Q@ Then you came back to Caputo’s house and
stayed there?
A Yes, sir.
Q Now, on this Saturday morning did anybody
join you?
A No, sir.
Q That Saturday afternoon did anybody join
you ?
A Yes, sir.
Who?
Mary Brennan came.
Who else?
And Louise Waldron.
Who came in first?
Mary Brennan.
What were you doing before Mary Brennan
came in?
“11& Sitting and looking at an old paper that
ad.
. 9 What did you do after Mary Brennan came
in?
A Well, Joe, a man started to fry some chops
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and Joe went for some wine.
Who fried the chops?
The man that got shot.
The man that was killed?
Yes, sir.
And Joe went for wine?
Yes, sir.
That is the defendant Caputo?
Yes, sir.
And did he come back with the wine?
Yes, sir.
How much of it?
Half of gallon.
In a glass jug that was transparent so that
you could see the quantity of the wine or was it
one of the other jugs?
A One of the other jugs, the man that died
gave him the money to get it, a dollar and a half.
Q Who gave Joe the money?
A The man who was shot.
Q What did you do with that wine?
A Well, we sat down and made sandwiches and
drank wine.
Did you drink anything else?
Yes, sir.
What else?
Whiskey.
Who had the whiskey ?
It belonged to Joe Caputo.
What did you eat?
Veal and pork chops they were.
And as you were drinking and eating did
anybody come in?
A Yes, sir, Louise came in.
Q Did she have anything to eat?
A Yes, I moved over and made her a sandwich
4 () and she sat down by me and ate it.

OPOPOPOPOPLOPO

OPOPOPOPO
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Q Did she have anything to drink?

A Yes, Joe gave her a glass of wine.

Q Did she come in alone or accompanied by
any one?

A She came in alone.

Q Did anybody come in later and ask for her?

A Jerry Treficanto.

Q And what did he say to her?

A He talked for awhile to Joe and this other man
in Ttalian, just easy and went out and came back
again and asked for Louise. Is she coming over
and she called him Charlie and said, “All right,
Charlie, in a little while”, she did not come over
and he came back angry with her coat and scarf
and he threw it in her lap.

Did he do anything to her?

No, sir.

He threw her searf and coat in her lap?

Yes, sir.

Did he leave the premises or did he stay in
Caputo’s house?

A No, sir, he went out.

Q Did he have anything to drink?

A No, Joe offered him a glass of wine but he
said no.

Q Did he come back after he threw her coat
and scarf into Louise Waldron’s lap?

I don’t recall him coming back at all.

You don’t recall him coming back at all?

Not then.

Did he come back after that at any time?

At the time of the shooting.

How long after that?

To me it seemed a half or an hour.

Now, when he came back, what, if anything,

did he do, what did he say and what did you hear?
A Well, Louise Waldron and I was lying on the

OpPoOP>O PO
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bed in Joe’s apartment in the bedroom, and I heard
some loud talking and I went to see what it was
and I rolled out of bed, and as I did I saw Jerry
Treficanto standing in the doorway, and as I leaned
up quick I saw him point a revolver at Joe Caputo.

@ In what hand did he have the revolver?

A In the right hand.

@ And when he came into Caputo’s apartment
with the revolver in his right hand where did he
stand ?

A Right at the threshold of the door.

Q And where was Joe Caputo when he came
in with the revolver?

A Standing in the front part of the stove.

Q What did Joe Caputo do when Jerry Trefi-
canto came in with the gun?

A He was standing there when Jerry fired
quick and he ran to the bedroom and to the trunk
and took a gun out.

How many shots did Treficanto fire ?

One then.

Where did he aim?

Toward the stove, where Joe was standing.
And what did Joe do?

He ran to the bedroom.

What did he do in the bedroom ?

Ran to the trunk and took his revolver out.
What did he do with the revolver?

He goes back and stands at the door and
fires to the place where Jerry was standing.

Q How many shots did he fire that way?

A  One from the door.

Q Did he fire any other from any other part
of the apartment?

A Yes, sir.

Q How many?

A One more that I saw.

Q
A
Q
A
Q
A
Q
A
Q
A

40
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And he aimed it at whom?

The doorway where Jerry was standing.
Was Jerry replying with any more shots?
Yes, sir.

How many more?

One that I know.

When Jerry fired the first shot at Caputo,
Caputo was at the stove?

A Yes, sir.

Q After Caputo went to get his gun from the
trunk he stood at the dcor between the bedroom
and kitchen and fired at Jerry?

A Yes, sir.

Q Now, when Jerry responded with another
shot, as you testified, where was Caputo?

A Well, Joe jumped from the dcor into the
corner and I could not see him, and Jerry fired
from the door way into the corner.

Q Now, from what door and into what corner?
I show you Exhibit S-1 which is a map of the
premises. Now, this is Hayes street, this is the
building facing the sidewalk, this is the alley lead-
ing into that house this is the hallway, this is
Tamburro’s apartment, this is Caputo’s apartment,
this is the door leading into the kitchen, that is
the bedroom, show us, after Caputo fired at Jerry,
where Jerry stood when he fired back at Caputo?

A Jerry stood here and Joe jumped into this
place here, he jumped into that corner here, that
is when Jerry fired the second shot that I saw
(indicating).

Q@ Now, when Jerry came into the kitchen with

his gun in his right hand Caputo was in front of
this stove?

A Right in front.
Q Show us where?

OO PO PO
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A Right across here (indicating).

Q And where was Tamburro at that time?

A TRight here, sitting with his back toward the
wall, right there (indicating).

Q And where was Tamburro at that time?

A Right here, sitting with his back toward
the wall, right there (indicating).

Q Will you please indicate, I will indicate where
you told me Caputo was.

A Right here, sitting with his back to the
door when the first shot was fired (indicating).

Q Now, then, where was Jerry when he first
came into the apartment and fired the first shot
at Joe?

A Jerry was right here with the door not fully
opened.

Q About there (indicating) ?

A Yes, sir.

Q Well, I will mark a J there for Jerry.

A Yes, sir.

THE COURT. The door is not fully opened?

WITNESS. No, just like a person would
push open the door.

MR. BOZZA. 1 better mark that a T for
Treficanto.

Q Where was Caputo at that time?

A Right over here (indicating) ?

Q When the first shot was fired ?

A Yes, sir.

Q Then, you saw Caputo come across the kitchen
into the bedroom to the trunk?

A Yes, sir.

Q Come back with a revolver?

A Yes, sir.
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Q And where did he stand when he fired at
Jerry ?

A Right there (indicating).

Q Now, then. Jerry fired at Caputo after
Caputo fired at him?

A When Jerry fired he jumped into this corner.

THE COURT. Whom did you say?

WITNESS. Joe Caputo jumped from here
into the corner and I did not see him then.

Q And he went into that corner?

A Yes, sir. :

Q That is when Jerry fired the second shot at
him ?

A Yes, sir.

THE COURT. Where were you standing?

WITNESS. I was standing back here in the
bedroom, because when Joe fired this shot
he knocked me across the foot of the bed and
I went here thinking Joe might fire again.

Q Louise Waldron was in back of you?

A Yes, sir.

Q Was she near the window and you were near
the door?

A Yes, and when I heard the noise I rolled out
quick and that is when I saw Jerry and when I got
up I saw him standing there.

Q Now, then, when Caputo went to that corner
where the closet is and after Treficanto had fired
at him the second time, what did Caputo do, if
anything ?

A Well, T did not see him for a minute, the
next I saw Joe he was back here again and I saw
both, one firing from this side and one from that
side.

30
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Q They fired some more shots at each other?

A Yes, sir. E

Q But Treficanto never changed his position
while he was in that kitchen?

MR. WACHENFELD. Don’t lead her, please.

A He stood in the doorway.

@Q Caputo came over here afterwards and then
they fired at each other (indicating) ?

A  Yes, sir.

Q Now, how many shots did Caputo fire at
Treficanto and how many shots did Treficanto fire
at Caputo, if any, while they were in that posi-
tion?

I don’t remember.

One or more than one?

It seems to me like one.

It seems to you like one from each?

Yes, sir.

And after they fired from that position as
you indicated, what did Treficanto do?

A He disappeared from the door and turned
this way from the yard.

Now, did you see him again after that?
No, I did not.

Did you hear any more shots?

Yes, sir, I did.

Do you know where the shots came from?
They came through the window.

What window ?

The kitchen window over the table.

THE COURT. Where is that, which is the
kitchen window over the table.

WITNESS. This is the table and here is
the window.

POPOPOPO
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Q Now, how many shots came from there?

A Two.

Q Now, when two shots came from that window
where was Tamburro?

A Well, I did not see him after, only when I
saw the first shot fired.

Q Where was Caputo?

A Caputo, he is in the kitchen when the two
shots came through the window.

Q What part of the kitchen?

A Right over here (indicating).

Q Where he was the last time after he had
received the last shot from Treficanto?

MR. WACHENFELD. I don’t think the
Prosecutor ought to ask some questions and
wind up with the word ‘received”.

THE COURT. No, strike that part out.

Q Now, what did Caputo do after Treficanto
went out and after you heard the two shots come

through the window ?

A He disappeared.

Q Do you know where he went?

A No, sir.

Q What did you do after the shooting was
over?

A T went in and got this coat and put it on,
a brown coat, and I put the other coat over my
arm and then the officers came—

THE COURT. When you started to do that
did you see the deadman?

WITNESS. Not until the officers came.

THE COURT. And when ’you saw him
where was he?
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WITNESS. He was lying face down near

the ice box.

THE COURT. Indicate that, please. About
how many feet was that from the place where
he was seated?

WITNESS. He was seated over here.

THE COURT. How many feet would that
be from where he was seated?

WITNESS. I cannot tell you.

Q Just in this room.

WITNESS. Here is the entrance dcor and
here is the ice box, and it was just a few

steps.

Q You say his head was near the doorway and
his feet there (indicating) ?

A Yes.

Q And was it straight with the ice box?

A Straight.

Q 1 will indicate by putting an H there and
F here, is that right?

A Yes.

Q That is when the officer came?

A Yes.

THE COURT. Then it was only a few sec-
onds after the shots that the officer got there?

WITNESS. Yes, it was.

Q Now, during this time that Treficanto was
firing at Caputo and that Caputo was firing at
Tyeficanto, did you see Tamburro?

A Only that one time.

Q And when you saw him, who was he facing?

A Well, Joe was over about here and Mr.
Jerry Treficanto was here, and the man was sitting
here facing that way (indicating).

Q Now, then, going back a little bit to the time
when Treficanto left and came back with the gun,
did Mary Brennan leave Caputo’s apartment and
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oo into the apartment of Treficanto?
A Not that I know of, no sir. I could not say;

I do not know.

Could you recognize the gun?

No, sir; I could not.

—that Treficanto had?

No, sir.

That Caputo had?

No, sir.

Did Tamburro have a gun?

Not that I know of.

CROSS EXAMINATION by Mr. Simandl.

Q Miss Smith, I just want to clear up a few
- things in my mind. Where was Mary Brennan
seated ?
At the end of the table.
Where? Just point, will you?
Right here (indicating).
About there, eh?
Yes.
Was there a chair there?
Yes.
We will put Mary there. All right. Now,
where were you—you were in the bed?
A Yes.
Q This bed is practically up against the door-
way ?
A Yes.
Q Then there is a passageway here?
A Yes.
Q You can see from in here right out into
the hallway ?
A Into the hallway.

Q@ You can see part of the hallway‘?
A Yes.
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Now, there is a sink there?

Yes.

Close up against the stove?

Yes.

And the stove does not allow very much

10 room if there is a chair here to get in back of?
A Well, there is no chair near the sink and
stove.

Q This is Exhibit S-5.

MR. BOZZA. Are those pictures in evi-
dence ?

THE COURT. They are not admitted now.

MR. BOZZA. 1 do not think that counsel
can use the pictures unless they are admitted
in evidence.

MR. SIMANDL. The possibility is they will
be admitted in evidence by reason of counsel
using it.

THE COURT. Well, why shouldn’t he use
them. He is in court in the presence of the
Prosecutor.

MR. BOZZA. Because I think that none
of the pictures—

THE COURT. Well, they may not be pub-
lic property.

Q Well, Miss Smith, there is a chair, you say,
at the end of the table?

A Yes.

Q And Mary Brennan was sitting on it?

A Yes.

Q Now, there is not very much room between
the chair and the stove?

40 A No, there is not.
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@ Now, when you say that Caputo went over
to the side you have indicated by the stove he
had to run in back of Mary?

A Well, when the first shot was fired, she had
been sitting on the chair, but she had gone out
when the shooting was going on.

Well, was he standing in front of the stove?

Yes.

Well, was it right where they open the doors?

The front, yes.

Well, now, look at this again. This here is
the toilet door?

A Yes, that is the toilet door.

Q Well, it is in the front.

A Well, T call that on the side; that is the
- front part of the stove, or the end of the stove,
but I call that the front.

Now, Caputo was then standing there?

Yes.

Nothing in his hand?

Not that I saw anything in his hand.

Just standing there?

Yes, talking to Mary Brennan and this man.

And then this man Jerry came in and stood
his doorway ?

Yes.

Q In Caputo’s doorway?

A Yes.

Q And the first thing you saw him fire a shot
at Caputo ?

Yes.

And then Caputo ran?

Yes.

Into his room?

Yes.

And got a gun out of the trunk?
Yes.

n
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Q And the next thing he did was to stand in
this doorway ?
A Yes.
Q Is there a door here?
A No.
Q It is open there?
A Yes.
Q And he fired at Treficanto standing here in
the doorway ?
That is where I saw Treficanto standing.
Was the gun in Treficanto’s hand?
I could not see.
Then where did Joe go?
He jumped into the corner.
Then what happened ?
There was a shot fired by Jerry into the
corner.
Q Then what did Caputo do?
A The next time I saw him, Jerry was stand-
ing over here (indicating).
Q Jerry was still here and he fired a shot at
Caputo and Caputo fired back?
A Yes.
Q Then Treficanto goes away?
A Yes.
Q And the next thing you hear is three shots
and you do not know who fired them?
A No.
Q Did Caputo always stay in the kitchen?
A In the kitchen.

CROSS EXAMINATION by Mr. Wachenfeld.

When did you first met this man Tamburro?
I was in a restaurant in Newark.

What night of the week?

On a Friday night.
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Q You met him on a Friday night?
A Yes.
Q Was that the first time you knew him?
A T never knew the man before.
Q How did you come to meet him?
A I was sitting in the restaurant reading a 10
paper and the boss, an Italian man, he said did I
see anything of Joe and I said, ‘“No, why,” and
he just shrugged his shoulders and he goes out
again.

MR. SIMANDL. I object to all conversa-
tions had between Treficanto and this wit-
ness not in the presence of Caputo.

THE COURT. Well, this is not Treficanto,
‘this is the restaurant man in New York.

WITNESS. No, in Newark.

Q Well, at any rate, without going into de-
tails, you met Tamburro in a restaurant in New-
ark on Friday night?

A Yes.

Were you introduced to him?

No.

Did he have a name, so far as you know ?
No, sir; I never knew the man from Adam.
Where did you go with him?

The man in the restaurant asked me—
Where did you go with Tamburro?

Over to Joe Caputo’s.

Friday nght?

Friday night.

What time did you get to Caputo’s?
Around supper time. :

What time of night was that?

Around six o’clock.

How long did you stay there?

Q
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A  Quite a while.
Q What do you mean by quite a while?
A Well, maybe an hour and a half or two
‘fours.
Up until what time?
I could not tell you.
Drunk or sober?
I had a couple of drinks of wine.
Only a couple?
Yes.
Would you say you were drunk?
No, sir; I was not drunk.
You would say you were then sober?
Well, I was not sober if you had a couple of
glasses of wine.
Q You were inbetween?
A No.
Q Well, where were you in reference to intox-
ication and sobriety ?
A Well, you would not call a person sober who
had a few glasses of wine.
Q Well, would you call yourself perfectly sober?
A No.
Q Well, it depends on what kind of wine or
whiskey you had?
A Most likely.
Q What time did you stay there that night?
A I do not remember what time it was, but we
out.
Twelve o’clock or one o’clock?
I have not the least idea. I did not time.
Around two o’clock in the morning ?
No, it was earlier than that.
One o’clock?
Well, maybe it was round nine o’clock.
Where did you go?
Over to a restaurant.

POPOPOPOPO

POPOPOPO
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Back to the same restaurant?
Yes.

THE COURT. This was Friday nght?
WITNESS. Yes.

Was Tamburro still with you?

Yes.

Was Joe Caputo with you?

Yes.

How long did you stay at the restaurant?

I do not know. They were over there talk-
ing, a friend of Joe’s and him; they were talking
in Italian and I was talking to one of the wait-
1esses.

Q How long did you stay in the restaurant?

A 1 don’t know.

Q@ And that is your only social activity while
you were in the restaurant?

A Yes. I was talking to the girl in the
restaurant. j

I say that was your only social activity ?

Yes.

How long did you stay in the restaurant?

I do not know. It was real late.

What do you mean?

Well, early in the morning.

What do you mean by that?

Well, maybe two o’clock.

So you stayed there from shortly after nine
o'clock until two o’clock talking to the waitress in
the restaurant and that was all you were doing ?

Yes.

And Tamburro and Caputo were with you?

Yes.

Where did you go?

We went out.
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Where ?
Over to Joe Caputo’s house.
You went back to Joe Caputo’s house?
Yes.
About two o’clock in the morning ?
Yes.
How long did you stay there then?
I stayed there until the rest of the women
e in.
There was not any waitress for you to talk
to in Caputo’s house at that time in the morning?
No.
Who were you talking to?
To Joe and the man who got shot.
Did the man who got shot talk English?
Not very well.
Did he talk Italian?
Yes.
Do you understand Italian?
No.
Did you talk in Italian?
No.
So you stayed there in Caputo’s apartment
until the next afternoon when you met Mary
Brennan ?
Yes.
Did you sleep that night in Caputo’s?
I sat on a chair.
Where ?
In the kitchen.
And did the two gentlemen in the party go
to bed?
A I don’t know whether they did or not.
Q Were you there?
A Yes.
Q There is no door in the doorway leading from
4 (0 the so-called kitchen to the bedroom ?
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A No, there is not.

Q Did you have any night clothes with you?

A I did not take my clothes off.

Q You kept your street clothes on and slept
in a chair all night?

A Yes.

@ Did the men go to bed?

A I don’t know. They may have laid down on
the bed. Maybe they did.

Q What time did they get up in the morning?

A T don’t know. I did not time them.

Q What time did you get up in the morning?

A T didn’t have to get up. I was already up.

Q@ You didn’t go to sleep at all?

A Well, I may have laid on my arm on the same
chair.

Q Well, what time were you up and walking
around ?

A I was already up. I was sitting on the
chair.

Q Well, when did you get up off the chair?

A T didn’t time.

Q You could not tell us whether it was nine or.

ten o’clock ?

A More than likely I got up more than once.
I did not keep no track.

Q@ How many times did you get up and walk
around ?

A T didn’t count them.

Q But you did get up and walk around ?

A I don’t know if I did or not.

Q You do not remember that?

A No.

Q Well, if you walked around, where did you
walk to?

A Well, maybe to the bathroom and back.

Q Well, at any rate, did you go out of Caputo’s

30
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house the next morning ?
No.
Stayed there that morning ?
Yes.
What did you do?
Sitting there reading the paper.
Where did you get the pbaper?
Well, when I come from New York on Fri-
day morning, T bought it.
Q So you were reading Friday’s paper Saturday
morning ?
A Yes, because there was no other one there.
Q Did it take you all the morning ?
A Well, T suppose I was looking over it.
Q And was Tamburro in Caputo’s house all
that morning?
Yes.
Was Joe Caputo there?
I don’t know whether he was there or gone

Who next came in Caputo’s apartment?
Mary Brennan.
How long had you known Joe Caputo before
this thing happened?
A About three years.
Q Did you see him quite often during that
30 time?
No.
How often did you see him?
Very seldom.
How long was it before that date?

MR. BOZZA. 1 think that is pretty far
fetched.

THE COURT. Well, I will allow him to
find out.
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Q How often did you see him during that
time?

A Well, when I was working in Newark and he
came into the restaurant, the man in the rest-
aurant used to change Joe’s checks.

Q Where did Caputo live before he lived at 72
Hayes street?

On 15th avenue.

Did you visit him there?

Once, when I took my clothes over.

Did you meet Mary Brennan there?

Only once.

Well, the next person that came into Caputo’s
apartment on Saturday, March 10, was Mary Bren-
nan?

"A Yes.
What time did she come there?
Around noon time, when we were going to

By that you mean twelve or one o’clock?
It may have been one.
And when Mary Brennan came there, did she
eat with you?
A Yes.
Q@ So there was a foursome at the dinner or
lunch, whatever you call it?
A Yes.
Q The defendant Treficanto was not there?
A No.
Q Well, during lunch did you have anything to
drink ?
A We had wine.
Q Anything else?
A Not then. When we were eating we were
drinking wine. We had whiskey first.
Q Where did you get the whiskey?
A The man who got shot took it out of Joe’s
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closet and give us a glass.

Q Did you only have one glass of whiskey?

A It was a large one.

Q Did you only have one glass of whiskey?

A As far as I know.

Q Do you know what time in the afternoon you
had the glass of whiskey?

A Tt was just before we ate.

Q When you got through eating, what hap-
pened ?

A They were talking and I went into the bed-
room and I laid down on the side of the bed and
Louise Waldron crawled in back of me.

Q What time did you go on the bed?

A Well, I didn’t have any sleep the night be-

i fore.
20 Q At that time were you drunk or sober?

A Well, I drank quite a little wine.

Q Were you drunk or sober?
A Well, I was not sober.
MR. BOZZA. 1 think it calls for a conclu-
sion.
THE COURT. She has a right to say
whether anybody is drunk or sober.
Q Would you say that time you were drunk or
sober ?
30 A Well, I was not sober.

Q Would you say you were drunk?

A Well, more than likely.

Q Now, had you been in that bedroom in
Caputo’s apartment before Mary Brennan got
there?

Yes, in the morning I was.

What doing?

I was getting my old brown coat.
Hadn’t you been in that bed sleeping?
No.
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Q Isn’t it a fact that when Mary Brennan came
there you were in Joe Caputo’s bed?

A T was not. I was in the kitchen when Mary
Brennan came.

Q You are sure about that?

A DPositive.

Q Now, when you decided to go to bed, were
you put to bed by Joe Caputo?

A No; Joe took me by the arm and said, “Why
don’t you lie down,” and I laid down.

Q And after Joe took you by the arm and led
you to the bed, you went to sleep?

A No. Louise Waldron came in and laid down
in back of me.

Was she drunk or sober?

She was as drunk as I was.

And you and Louise went to sleep?

Yes.

How long did you sleep?

It seemed to me a half an hour.

Now, before you went into the bedroom to
go to sleep, you saw Treficanto come into Caputo’s
apartment ?

A Yes.

Q Did he talk English when he came in?

A No. He was talking to Joe in Italian.

Q Did you ever hear Jerry talk English?

A Not to my knowledge, because I didn’t know
the man.

Q You had never met him before?

A Not to my knowledge, no, sir.

Q Now, when he came in, Mary Brennan was
there?

A Yes.
Q Was Louise Waldron there?
A Yes.
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Q Tamburro was there and Joe Caputo was
there?

A Yes.

Q Well, when Jerry came in, he said something
in Italian to whom?

A To Joe.

Q And did Joe answer him in Italian?

A Yes.

Q Was there a conversation?

A Yes, everything was in Italian, but in Italian
it sounded as if they were fighting, if they were
not.

Q Well, as far as you could see there was no
fighting ?

No.
Q And then Jerry went out?
A Yes.
Q And Louise Waldron stayed there?
A Yes.
Q How long before Jerry came back?
A Well, he was not gone long. He went across
e hall and came back.
Q How long would you say he was gone?
A 1 don’t know.
Q About?
A Well, it was not long. He just merely went
across the hall. ;

Q Well, fifteen or twenty minutes or an hour
or two hours?

A Well, it was not that long. It was only a
little while.

Q And then Jerry came back?

A Yes.

Q What did he do then?

A He had Louise’s coat and scarf and threw
them in her lap.

Q Did he say anything to her at that time?

th
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A No. It was before when he asked her if she
was coming over.
Q In English?
A Yes.
Q She called him Jerry?
A Yes.
Q When Jerry came back he threw the scarf
and hat on Louise’s lap?
A No, the scarf and coat.
Q And did he say anything to Louise then?
A I don’t know if he did or not.
Q Louise had been drinking whiskey by that
time, had she not?
A Yes.
Q Isn’t it a fact that Louise then told Jerry
that he could go to hell?
A T didn’t hear her say anything.
You did not hear her say anything?
No, I didn’t.
You are sure about that?
I am positive.
Well, at any rate, did she say anything to
Jerry like that?
A She might have said something. I did not
hear her voice.
Q What did Jerry say after she spoke to him?
A He went across the hall. I do not know
whether he went in his house or came out.
Q Well, did he come back again?
A T do not remember him coming back again,
until he come back with the revolver.
Q You haven’t any idea how long you were
sleeping ?
A It seemed short to me. It may have been a
half hour.
Q@ Did you say this morning when you were
first called that you thought this shooting took
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place about eight o’clock?

A I didn’t.

Q What time did you say was the time of the
shooting ?

A I didn’t mention anything about the shoot-
ing.

Well, what time did the shooting take place?
It was dark.

What time did it take place?

I don’t know.

Six o’clock.

No, it was later.

Seven ?

I couldn’t say.

Eight?

I couldn’t say.

Nine ?

I couldn’t say.

Ten?

I don’t know.

You cannot give us any idea whether it was
seven or twelve o’clock ?

A No, I couldn’t.

Q Why not?

A Because I didn’t look at any eclock. I had
been lying down and I did not know what time
of the night it was.

Q What was the next thing you heard after
you were sleeping?

A I heard some noise.

Q What kind of noise?

A It seemed to be a thumping like a bang on
the door and loud talking.

Was it loud talking in Italian?

Yes.

Could you tell who was talking?

No, I couldn’t, the both of them were talking.
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Q Could you tell from where you were at that
time what was causing the thumping ?

A No, I couldn’t.

Q Did it sound like a man’s head hitting the
floor ?

A Only it sounded like a knob rattling on the
door.

Q You think you could distinguish between that
noise and the—

A Oh, yes.

MR. SIMANDL. And the knob what?

WITNESS. Well, somebody trying to open
the door in a hurry.

' Q How long did that continue?

A  Well, when I heard it and the loud talk and
I went to see that and that is when I tumbled out
of the bed.

Q Didn’t it continue, as a matter of fact, for
ten minutes?

A No, it didn’t seem ten minutes to me.

Q Didn’t you so testify on your examination ?

A It was ten minutes?

Q Yes.

A Well, it did not seem any more than five
minutes to me.

Q No, was it five minutes?

A Well, that is all it seemed to me.

Q Didn’t you say on this examination that it
was ten?

A Well, I do not remember whether it seemed
ten to me.

Q Well, during the time you heard this thump-
ing and the argument in Italian, you were in
bed, weren’t you?

A. Yes,
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Which way were you lying on the bed?
My head was toward this way( indicating).
Your head was toward this partition?
No, this way. My feet was toward the
trunk.
Q And where was Louise lying?
A In back of me, over against the wall.
Q And she was lying in the same relative posi-
tion you were?
A I do not know what position she was lying
in. I was lying on my back.
Was there any light in this room?
Only from the window.
Which window ?
Over that way (indicating).
Well, this was at night?
Yes.
Did any light come in?
I couldn’t see any.
So there was not any light in that room?
No.
Then when you woke up did you say you
rolled out of bed?
A As I heard this noise I turned quickly and I
was too near the edge of the bed, and I rolled out.
Q Now, before you rolled out of bed, did you
93 () hear a shot fired?
No.
Sure about that?
Positive.
Where were you when you heard this shot?
I was standing up.
Standing up where?
In the bedroom.
Where abouts in the bedroom ?
I stood about here (indicating).
MR. BOZZA. 1 ask that that be marked.
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Right there?

Yes.

What do you want to mark it?

MR. BOZZA. S, Smith.

S. That is where you stood?

Yes.

Now, up to the time you had gotten up, did

you hear a shot fired?

Not until the time I got up, no, sir.

Sure about that?

Positive.

When you got up, what did you see?

I saw Jerry Treficanto. I looked quick and

I saw Jerry Treficanto go like this to see who he
_was aiming at, and it was Joe.

Q

You could see all that after the whiskey

and wine you had in you?
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Yes.

And after you had been sleeping?

Yes.

And after you fell out of bed?

Well, T didn’t fall, just as you roll out.
Where was Jerry at the time?

In the doorway, entering into the hall.
And was the door open or closed?

It was not fully opened.

Well, was it just slightly ajar?

No, that way (indicating).

Sure you could see all that?

Yes.

How many lights were there in this so-called

hen ?

One.

Where was that?
Standing on the table.
Standing on this table?
Yes.
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Q Where was Joe at that time that Jerry was
in the doorway ?

A Standing over there (indicating) ; it is mark-
ed there.

Q It is marked here?
A No, over here (indicating).
Q Where was Tamburro ?
A  When I looked he was sitting on that chair
marked S.
Q So that from this mark S you could see
Tamburro ?
A Yes, when I went to get up I saw the elbow
of Tamburro.
Q As you went to get up from where?
A From the floor.
Q Oh, you were on the floor?
A Well, on my hands and knees, like getting up.
Q You did not hurt yourself when you fell,
did you?
No, I am glad I didn’t.
So am I. And then a shot was fired?
Yes.
Who fired that shot?
Jerry Treficanto.
What did you do?
I came back by the wall.
What did Joe do?
He ran into the bedroom.
Did he run past you?
Yes.
What did Tamburro do?
I don’t know.
Did you see him?
Not then. I only saw him once.
What happened next?
Joe took a gun out of the trunk.

A
Q
A
Q
A
Q
A
Q
A
Q
A
Q
A
Q
A
Q
A




107
State’s Witness, Laura Swmith, Cross

What did he do then?
He went back to the bedroom doorway.
What hid he do then?
He made toward the door Jerry had been
standing in.
Q@ What did he do then?
A Jumped from there into the hallway.
Q Did he fire when he got to the hall bedroom
doorway ?
Yes.
How many times did he fire?
Once.
Then where did he go?
He jumped into the corner.
Which corner?
It is marked.
This one marked B?
No, in front of the closet.
You saw him jump into that corner?
I saw him jump into that direction.
Did you see him jump in that corner?
I didn’t see him in the corner.
Did you see him there at that time?
Not then, no, sir.
What happened to Jerry; what did he do?
He fired the second shot from his gun, came
from the doorway into the corner.
Q Could you tell which corner it was?
A Well, I was standing right there by that door.
Q Which corner did Jerry shoot into the second
time ?
The second shot was in this corner.
In the closet?
Yes.
Did you see in the corner?
I didn’t see Joe in the corner.
Did you see in the corner?
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A T didn’t see.

Q What happened to Tamburro during all of
this time?

A I don’t know.

Q Did you see Tamburro again?

A No, sir; I didn’t.

Q Isn’t it a fact that Tamburro ecame into this
bedroom ?

A If he did, I didn’t see him.

Q You do not remember anything that hap-
pened that night?

A I remember that part thoroughly.

Q Do you remember everything that happened
very distinctly ?

A I remember Joe running and bumping into
me when he went around the foot of the bed and
got the gun out and he backed to the doorway and
fired.

Q How many shots did Joe Caputo fire alto-
gether?

A Two what I saw.

Q How many did Jerry fire altogether?

A Three. Two that I saw.

Q Did you see the gun in Jerry’s hand?

A I cannot describe the gun, but I know it was
a large one.

Q You are sure of that, are you?

A It was a kind of an end sticking out past
his hand.

You are sure it was a large gun?

Well, it looked large to me.

In which hand did he have it in?

In his right hand.

How many shots did he fire?

Three that I saw.

Did he have another gun in his other hand?
I didn’t see him.

POPOPOPO
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@ Did you see him with more than one gun?
A No, sir.

Q Did the three shots that he fired, that you
saw, come from the one gun?

A I cannot say, but I know he had it in his
right hand.

Q Well, did you see him shoot from anything
else other than the one gun that you saw him have
in his right hand?

No, sir.

How many shots did Caputo fire?
Two that I saw.

How many shots did Tamburo fire?
I didn’t see him fire any.

Do you know whether he fired any?
No, sir, I do not.

Q As far as you are concerned he might have
fired ?

A He might have, for all I know.

REDIRECT EXAMINATION by Mr. Bozza.

Q In firing three shots, are you counting also
the two that you testified to from the outside
window ?

A No, sir, because I don’t know who fired them.

Q So that all you know is that seven shots
were fired together?

A As far as I know, yes, sir.

Q@ You say you don’t know what time this
occurred ?

A No, I know it was dark.

Q Do you know it was dark?

A  Yes, sir.

Q Did I understand you to say on direct exam-
ination, in answer to the Judge’s question, that it

10
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happened a few minutes before the police arrived
there?
A Yes, sir.

THE COURT. Caputo stood here in the
doorway (indicating) ?

WITNESS. No, Treficanto.

THE COURT. Stood there in the doorway,
at the doorway and fired at Caputo over here.

WITNESS. Right where the mark is.

THE COURT. Then Caputo went in here
to this room again, came back and went into
this corner.

WITNESS. He fired from the doorway and
went to the right. I saw him, but I don’t
know how he got over there, but I saw him
there.

THE COURT. Then did he get back into
that corner again

WITNESS. Yes.

THE COURT. Then he went back from
there over here and fired again?

WITNESS. Yes, sir.

REDIRECT EXAMINATION By Mr. Bozza.
You didn’t have a gun that 'night?
No, sir.

And you did not do any firing ?
No, sir, I didn’t.
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RECROSS EXAMINATION By Mr. Simandl.

Q Joe never left his room, did he?
A No sir.

RECROSS EXAMINATION By Mr. Wachenfeld.

Q Did you see anybody strike Jerry Treficanto
there ?

No, sir.

Do you know whether or not he was struck?

No, he was not struck.

How do you know?

Well, when the shooting was going on he
stood in the door. I first saw him, and he turned
quick to go, there was no striking.

Q You were in bed, weren’t you, asleep?
A Yes, sir.
Q And you were awakened, according to your
testimony by a quarrel and a thumping.
A Yes, just by the sound of a door opening
quick like, the shaking of the knob.
Q Did you see Jerry Treficanto struck by any-
body ?
No, sir.
You didn’t see him struck at any time?
No, sir.
Did you see anybody shoot at him?
I saw Joe.
Did you see Caputo shoot at him?
No, sir, I did not.
Do you know whether he was wounded or
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No, sir, I do not.

He was not wounded, as far as you know?
No, sir.

And Joe Caputo was not wounded, was he?
No, sir.

40
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REDIRECT EXAMINATION By Mr. Bozza.

@ Which way does that door open, towards the
icebox or towards the table.

A It backs toward the table.

Q So that while you saw the door which was
partly open there you did not see Jerry at that
corner ?

A Yes.

MARY BRENNAN sworn in behalf of State.

DIRECT EXAMINATION By Mr. Bozza.
Where do you live?

18 Prospect place.

Are you married or single?

Married.

What is your age?

Twenty-seven.

Where do you work?

General housework.

Do you know Joseph Caputo?

Yes, sir.

How long have you know him?

Three years.

Do you know Jerry Treficanto?

I only seen him once.

When was that?

It was three weeks before the shooting.
Now, on March 10th, last past, did you go
to the home of Joseph Caputo?

Yes, sir.

Where did you start from?

359 Morris avenue.

What kind of a place is that?

My sister’s home.

What time did you leave your sister’s home?
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Quarter after one.

Did you go directly to Joe Caputo’s house?

Yes, sir.

What time did you get to Joe Caputo’s
house ?

A Around half-past one.

Q When you got there who was there?

A Laura Smith and the man who got shot.
I don’t know his first or his last name, and Joe
Caputo.

Q How was that man dressed?

A The man was fully dressed, the man who got
shot.

Q Now, was he doing anything when you came
in there?

No, he was sitting there.

And what was Laura Smith doing?

Laura Smith was in bed.

And what was Joe Caputo doing?

Joe was sitting in the kitchen.

How long did you stay?

I stayed until after the shooting, until I got
arrested.

Now, was there any cooking done there?
Yes, sir.

Who was doing the cooking?

The man that got shot done the cooking.
And was he doing that when you came in
the door?

A No, sir, he did not start the cooking, I was
there when he started the cooking.

Q Did anybody leave the apartment while this
Tamburro was cooking?

A He sent Caputo for wine.

Q Did he come back with it?

A Yes, sir.

Q How much of it?

A
Q
A
Q
A
Q
A
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State’s Witness, Mary Bremnan, Direct

A T don’t know how much, why, the man that
got shot gave him a dollar and a half.

Q Now, while Tamburro was cooking and
Caputo was out, what were you doing?

A 1 was sitting on the chair at the end of the
table, and Laura Smith got up and got dressed, and
she asked the man for a drink, and the man who
got shot went to the kitchen closet and got out a
half a jar of whiskey.

Q Did you do any drinking?

A Yes, sir.

Q And the whiskey was being drunk before
Caputo came back with the wine?

A Yes, sir.

Q After Caputo came with the wine was the
wine served?

A Yes, sir.

Q Was the meat served?

A Yes, sir.

Q And while you were drinking and eating the
following were in the house, Caputo, you, Laura
Smith and Tamburro.

A No, Tamburro was not there, the man who
got shot was there.

Q The man who got shot, was he there while
you were eating and drinking?

Yes, sir.

See if I have it right. Caputo, was he there?
Yes, sir.

And Laura Smith?

Yes, sir.

And Tamburro?

Yes, sir.

And yourself?

Yes, sir.

Did anybody come in while you were eating
40 and drinking?
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Louise Waldron.
Alone or accompanied ?

A

Q

A Alone.
Q Did you know Louise Waldron?

A No, sir, I never seen her before.

Q And yourself?

A Yes, sir.

Q Was that the first time you met her?
A That was the first time I met her.
Q When Louise Waldron came into the house
what did she say?

A She was asked if she would have a sandwich
with us and a glass of wine.
~ @ Did anybody come in after Louise Waldron
came in?

A Yes, the man from across the way, they
called him Jerry.

Q@ Is he in court?

A Yes, sir, he is right here, sitting up there.

Q The man with the brown overcoat?

A Yes, sir (indicating the defendant Treficanto)

Q@ What did he say when he came into the
apartment ?

A He wanted Louise Waldron out, he asked her
out to his place.

Q What did Louise Waldron say?

A T can’t say as to whether she said no or
whether she would go.

Q Now, did Jerry Treficanto stay there, or did
he leave?

A He stayed there a couple of minutes and he
walked out and he was asked to have one of the
sandwiches and a drink, but he refused, and then
he went out.

Q Did he come back?

A He came back a short time afterwards.

30

40
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Q How long after that did you see him come
back ?

A 1 think it was about twenty minutes.

Q And what did he do when he came back?

A He came back smoking and he put his back
up against the door and asked Louise Waldron to
come back again.

Q And what did Louise Waldron say in response
to the second request to leave?

A I can’t say as to what she said, if she would
or she would not.

Q And did Jerry leave then or stay?

A He left and he came back with Louise’s
scarf and coat and threw it in her lap.

Q@ And when he threw Louise’s scarf and hat
and cecat in her lap, did he say anything to her?

A No, sir.

Q Did he stay then or leave?

A No, he left right away and he said some
words in Italian, but I could not understand.

Q And when he said those words in Italian, did
he say them loudly or in a quiet tone?

Loudly.

And did Joe Caputo reply to him?

Yes.

And was Joe’s reply quiet?

Quiet.

And after he left did he come back?

He went out and he went to lock his own

and he came back in about two and a half
hours, as I think.

Did you go with him when he left?

No, sir.

Didn’t you go into his apartment?

No, sir, I don’t remember.

Did you go into his apartment?

No, sir.
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Q Didn’t you and Treficanto have a little dis-
pute in his apartment?

A Not that I remember.

Q Were you intoxicated ?

A Well, I had some in me.

Q When Treficanto came back an hour or two
hours later, as you say, what did he do?

A Well, he went into his own house and after
while he came back to Joe’s deor and partly opened
the door and raised his right hand to Joe and
spoke to him in Italian and I heard a shot.

Q And when he raised his right hand and
spoke to Joe in Italian, what did he have in his
right hand?

A T couldn’t say.

@ Did you hear shots?

A T heard shots and I saw the sparks.

Q Tell us, please, indicate on the map where
you were when Jerry came to the door and where
Caputo was. I will explain the map, this is Hayes
street and this is the sidewalk and here is the
alleyway, here is Treficanto’s apartment, here is the
corridor and here is Caputo’s apartment. This is
the door entrance and this is the door into Caputo’s
apartment

A T cannot understand very much about a map.

Q To go to Caputo’s house you come through
this alley ?

Yes, sir.

And you walk up these stairs?

No, sir.

You had to go up three steps?

No, I don’t have to go up no steps to go
through his kitchen, I go in from the hall.

Q You turn left from the hallway and go into
the kitchen?

A Yes, sir.
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Q Here is the kitchen and here is the icebox;
here is the closet, here is the stove and here is the
sink, here is the toilet and here is the front win-
dow. Show us where you were.

A 1 cannot follow the map.

Q Where were you sitting, without regard to
the map?

A I was sitting at the end of the table.

Q Here is the table and here is the toilet.
Were you sitting there?

AN Im S aNchann:

THE COURT. If you don’t understand the
map don’t try to point it out on the map.
WITNESS. No, sir, I don’t, because I never
followed a map.

Q You were sitting at the table facing the door
when Jerry came in?

JARERY e SRS

Q Where was Caputo?
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