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NEW JERSEY, ss 

WRIT OF ERROR 

The State of New Jersey to Wil--
liam S. Gummere, Esquire, one of the 
Justices of the Supreme Court of the 

(SEAL) State of New Jersey, and to the 
Judge of the Court of Common Pleas 
of Essex County, constituting the 
Court of Oyer and Terminer, holden 

at Newark, in and for the County of Essex, of the 
Term of April, 1928. 

Because in the record and proceeding, and also 
in giving of judgment upon a certain indictment 
against Gerardo Traficanto, late of the City of 
Newark, in the County of Essex aforesaid: 

"For that on the tenth day of March, in the 
year of our Lord 1928 at the City of Newark, 
in the County of Essex aforesaid did wilfully 
feloniously and of their malice aforethought kill 
and murder Anniello Tamburo, contrary to the 
form of the Statute in such case made and pro-
vided, and against the peace of thi,s State, the 
government and dignity of the same." 

10 

20 

Pro ut the said indictment and the several 
counts therein, whereof, before you, he- the said 3 O 
Gerardo Traficanto, hath been indicted, and is 
thereof convicted by a certain jury of the County, 
taken between the State of New Jersey and the 
said Gerardo Traficanto, as it is said, manifest 
error hath intervened to the great damage of 
the said Gerardo Traficanto, as from his complaint 
we have received information, we being willing, in 
his behalf to correct the error in due manner, if . 
any there shall be, and that speedy justice be done 
to him, the said Gerardo Traficanto, command you 4 O 
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that if judgment be thereon given, then that you 
distinctly and openly send under your seal the 
record and proceedings aforesaid, with all thing s 
touching the same, and the entire record of the 
proceedings had upon the trial, to our Court of 
Error and Appeals , in the last resort in all causes 
of law, to be held at Trenton, on the 10th day of 
October, next, and thi,s writ that the record and 
proceedings as aforesaid being inspected we may 
further cause to be done thereupon for correcting 
that error , what of right and according to the laws 
and customs of New Jersey ought to be done. 

WITNESS, Edwin Robert Walker, Esq., our 
Chancellor and the President Judge of our said 
Court of Errors and Appeals, at Trenton, New 
Jersey this twentieth day of September, 1928. 

HAROLD SIMANDL, 

Joseph F. S. Fitzpatrick, 
Clerk. 

Attorney for Defendant. 
Presented in open Court this 27th day of 

Sept., 1928. 
Dallas Flannagan, 

Judge . 
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·STATE OF NEW JERSEY 
COUNTY OF ESSEX } ss. 

I, Dallas Flannagan, Judge of the Court of Com-
mon Pleas holding the Oyer and Terminer Court 
in and for the County of Essex, New Jersey, do 
hereby certify and return to the Court of Errors 
and Appeals the court of last resort in this State, 
the Indictment, Judgment Record and Proceedings 
together with the entire record of · the Proceedings 
had at the trial and all things touching and con-
cernin g the same as by the within writ to me 
directed, I am commanded. 

IN WITNESS WHEREOF I have hereunto set my 
hand and the affixed seal of said Court at New-
ark, N. J., this day of October, A. D. 1928. 

10 

DALLAS FLANNAGAN, 
Judge of the Court of Common 2 0 
Please holding the Court of Oyer 

(SEAL) and Terminer, Essex Co., N. J. 

30 

40 
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INDICTMENT 

STATE OF NEW JERSEY ( 
\ ss. COUNTY OF ESSEX 

BE IT REMEMBERED, that a court of Oyer and 
Terminer, holden at Newark, in and for the 
County of Essex on the first Tuesday in April, in 
the year of our Lord, one thousand nine hundred 
and twenty-eight, by the Honorable William S. 
Gurrlh1.ere, Chief Justice of the Supreme Court 
·of Judicature of the State of New Jersey, and 
holding the said Court of Oyer and Terminer, in 
and for the County of Essex, New Jersey by the 
oath of William Hoffman, Thomas F. Halpin, 
Frederick Hochbaum, V. J. Rizzolo, William G. 
Kendall, David Dreyfuss, Alexander Harris, Mor-
ris W. Grashof, Samuel Klein, Daniel W. McGee, 
Harry Boutillette, Charles D. Brady, I. M. William-
son, John G. Whittier, Charles Robinson, Robert 
L. Weingarten, Richard Hartdegan, Bernard J. 
Ovrnns, GeJrge 'A. Guenther, Stephen E. Raube, 
William B. Trethaway, R. B. Stoutenburg, William 
Stanton, good and lawful men of the said County 
of Essex, duly summoned and then and there duly 
sworn, and charged to enquire in behalf .o.f the 
State of New Jersey in and for the said County of 
Essex, it is presented in manner and form follow-
ing, to wit: 

Essex County, to wit: 

The Grand Jurors of the State of New Jersey, 
for the County of Essex, upon their oath present 
that Gerardo Traficanto and Joseph Caputo on 
the tenth day of March, in the year of our Lord 
one thousand nine hundred and twenty-eight, at 
the City of Newark, in the County of Essex afore-
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said did vvilfully, feloniously and of their malice 
aforet hought, kill and murder Anniello Tamburo, 
contrary to the form of the statute in such case 
made and provided, and against the peace of this 
State, the government and dignit ty of the same. 

Joseph L. Smith, 
Prosecutor of the Pleas . 

And on the twenty-fifth day of April, A. D. 
ninetee n hundred and twenty -eight, on which day 
the said Indictment was pr esented by the Grand 
Jury aforesaid to the sa id Court of Oyer and 
Terminer, the said Justice did then and there 
order the said Indictment to be delivered to the 
Clerk of the Court of Oyer and Terminer in said 
County and then and there the said indictment 
was delivered and duly filed by . said Clerk and 
an entr y of ,such delivery and filing was then and 
ther e made in the minutes of ,said Court, at the 
same time pursuant to the statute in such case 
made and provided. 

Plea 

And afterwards, that is to say, at the same 
session of the Court of Oyer and Terminer holden 
at Newark on the third day of May, A. D. Nine-
t een hundred and twenty -eight, before the Judge 
afor esaid, comes the said · Gerardo T'raficanto in 
the custody of Conrad Deuchler, Sheriff of the 
County of Essex aforesaid, in the above custody 
in t he Jail of the County aforesaid, being brought 
to the Bar of this Court in his own proper person 
by the said Sheriff to whom he is also committed 
and having heard the indictment and being forth-
with demanded of and concerning the premises in 
th e above indictment specified and charged upon 
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him how he would acquit himself thereof, says 
that he, Gerardo Traficanto, is Not Guilty thereof 
and therefore, for good and evil he put himself 
upon the Country and Joseph L. Smith, Pr,osecutor 
of the Pleas for the County of Essex aforesaid, 
who prosecutes for the State of Nevv Jersey in 
this behalf doth the like. 

Minutes of Proceedings 

Therefore, let a Jury thereupon come before the 
Judge aforesaid, at Newark aforesaid, in the 
County of Essex, at the same session of the Court 
of Oyer and Terminer aforesaid on the fourteenth 
day of May, A. D. nineteen hundred and twenty-
eight, twelve free and lawful men each of whom 
shall be a citizen of this State and a resident 
within the County of Essex aforesaid 1 above the 
age of twenty-one years and under the age of 
sixty-five years by whom the truth of the matter 
may be better known and who are not of kin to 
the said Gerardo Traficanto, impl. to recognize upon 
their oath, whether the said Gerardo Traficanto is 
Guilty of the 1\'Iurder in the indictment aforesaid 
specified or Not Guilty because as well the said 
Joseph L. Smith, Prosecutor of the Pleas of the 
County of Essex aforesaid who prosecutes for the 
State of New Jersey in this behalf as the said 
Gerardo Traficanto has put himself upon the Jury 
and the same day of given to the parties , aforesaid, 
at the same place, at which day, to wit, the fourth 
day of June, A. D. nineteen hundred and twenty-
eight on which day said trial was moved, a motion 
for severance of trial having been made was heard 
by the Court which motion was denied and at the 
same Term of Oyer and Terminer holden a.t New-
ark aforesaid, in the County of Essex, before the 
Honorable Dallas Flannagan, Judge of the Court 
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of Common Pleas, holding the Court of Oyer and 
Terminer, in and for the said County of Essex, 
comes as well the said Joseph L. Smith, Prosecutor 
of th e Pleas, who prosecutes aforesaid, and the 
said Gerardo Treficanto, in the custody of Conrad 
Deuchler, Sheriff of the County aforesaid, beinig 
brought to the bar in his own proper person, by the 
said Sheriff and the Jurors of the Jury by the 
said Sheriff for this purpose empannelled and re-
turn ed, after the following challenges were made 
by defendant, Gerardo Traficanto, 10 by the State 
8, by consent 9 and by the Court 3, to wit: 1 
Walt er Monk, 2 Charles A. Blood, 3 r Wililam M. 
Engleman, 4, Howard D. Brainard, 5, John C . 

. Warner, 6, Albert W. H. Carpenter, 7, Samuel 
P. Ledgard, 9, George M. Baumeister, 10, Huyler 
I-Iault. After Juror No. 10 was sworn, the Special 
Pan el becoming exhausted the Court order the 
remainder of the panel drawn from the General 
Pan el and swom as Jurors No. 11 and No. 12, 11, 
Chr istian L. Fautz, 12, Edgar I. Freeman, being 
called come and were sworn on that Jury who to 
speak the truth of and concerning the premises 
and thereupon the trial of the issue commenced 
and continued before the said Court and Jury, 
fro m day to day until the sixth day of June, A. D. 
nineteen hundred and twenty-eight at Newark 
aforesaid, the Jury in the meantime being all 
th at time kept together and in the care of officers 
of the said Court, who were selected and duly 
sworn by said Court for that purpose, at which 
last mentioned day the said issue after a charge 
fr om said court was submitted to the said jury , 
and the ,said jury in charge of said officers of said 
Court for that purpose were taken to a private 
room to consider of their verdict, and afterwards, 
th at is to say, on the day before said, at Newark, 
th e said Jury returned into and before the said 
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Court in charge of the said officers sworn to keep 
them in cha rge, and then and there in the presence 
of the sa id Prosecutor, Joseph L. Smith, and the 
said Gerardo Traficanto say "We find the defendant 
Gerardo Trafica nto , guilty of murder in the fir.st 
degree and recommend imp ris onment at ha rd labor 
for life" and so they say all. 

Verdict and Judgment 

By direction of the Court the jury was polled 
and when the roll was called, each juror for him-
self answered "Guilty of Murder in the first degree 
and recommended imprisonment at hard labor for 
life." 

Whereupon, all and singular the premise 1s being 
seen, and by the Court now here 
fully understood, it is, on this 

2 0 sixth day of June, A. D. nine-
teen hundred and twenty-eight, 
Ordered and Adjudged that Ger-
ardo Traficanto be imprisoned in 
the State Prison of this State , 
at hard labor for life. 

Judgment signed 
June 6, 1928. ao 
Dallas Flannagan, 

Judge. 

40 

And the defendant be in Mercy 
etc. 
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ESSEX COUNTY COURT OF OYER 
AND TERMINER 

THE STATE OF NEY JERSEY 
- vs-

JOSEPH CAPUTO, et. als. 

To: -
JOSEPH L. SMITH, ESQ., 

Prosecutor of the Pleas, 
Cour t House, 

Newark , N. J. 

SIR:-

Sur Indictment 
for Murder . 

DEMAND FOR 
BIL L OF 

PARTICULARS 

The defendant, Joseph Caputo, hereby demands 
that you furnish him with particulars with respect 
to the indictments lately found by our Essex 
County Grand Jury, wherein Joseph Caputo and 2 0 
anoth er are charged with having of his malice 
afor ethought , feloniously, wilfully and prernediately 
killed one Amiellio Tamburro on the 10th day of 
March, Nineteen Hundred Twenty-eight: 

1. Give particulars as to the means used in kill-
ing the deceased, stating the kind and size of the 
weapon which caused the death. 

2. State whether the deceased suffered a, mortal 
wound or wounds, and where, on the body of the 3 O 
deceased, ,said mortal wound or wounds were in-
flicted by the .defendant and by what means said 
mor tal wound or wounds were inflicted. 

3. State with particularity the time and place 
of said crime. 

4. State whether said mortal wound or wounds 
was delivered by the defendant or another. · 

40 
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5. Describe the weapon or weapons which are 
alleged to have caused the death of the decease d. 

6. Give particufars as to whether the killing was 
committed during the perpetration or attempted 
perpetration or arson, burglary, rape, robbery or 
sodomy. 

1,0 7. Give particufaris as to whether or not the 

2 0 

30 

40 

murder was perpetrated by means of poison or by 
· lying in wait. 

8. State whether the defendant is charged as 
a principal or as an accessory. 

9. If as an accessory, state whether before or 
after the fact. 

HAROLD SIMANDL, 
Attorney of the Defendant 

Joseph Caputo. 
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ESSEX COUNTY COURT OF OYER 
AND TERMINER 

THE STATE OF NEY JERSEY 
-vs-

Sur Indictment 
for Murder. 

ANSWER TO 
JOSEPH CAPUTO, et. als. BILL OF 

PARTICULARS. 10 

To Harold Simandl, Esq., 
Attorn ey for Joseph Caputo, 
Chamber of Commerce Building, 
Newark, N. J. 

1. Deceased was killed by means of a .32 calibre 
steel jacketed bu.Bet fired from an automatic pistol 
and by two .22 calibre lead bullets fired from a 
revolver. 

2. Deceased suffered three mortal wounds by 
th e means aforesaid in the right anterior chest, 
left anterior chest and left lower abdomen. The 
defend ant, Joseph Caputo, at the time and place 
her einafter set forth, fired three shots. However, 
th e State contends that none of these entered the 
body of the deceased. 

20 

3. The crime was committed on the 10th day of 
March, 1928, at about 10 :'45 P. M., on the first 3 0 
floor of a building in the rear of premises 72 Hayes 
Str eet, Newark, N. J., in the flat occupied by the 
defendant, Joseph Caputo. 

4. The mortal wounds were delivered by the 
defend ant, Gerardo Traficanto, who was then and 
there in unlawful conflict with the defendant, 
Joseph Caputo. 

40 
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5. The weapons employed in the murder were 
a .32 calibre automatic pistol No. 16872 of Spanis h 
manufacture, and a .22 calibre revolver of X. L. 
double action, Hopkins and Allen brand. 

6. The murder was committed for none of th e 
reasons set forth in this par agraph of the Bill of 
Particulars. 

7. The murder was not committed by poison or 
by lying in wait. 

8. The defendant is charged as a principal. 

JOSEPH L. SMITH, 
Prosecutor of the Plea s. 

FRANK B. BOZZA, 
Assistant Prosecutor . 

Ve 
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Exhibit S-23) 

DEPA RTMENT OF PUBLIC SAFETY. 

Police Division. 

Newark, N. J., March 12, 1928. 
Voluntar y Statement of Gerardo Traficanto 

Residence 72 Hayes St. 
Occupation Laborer 1 0 
Age 54 
Statem ent Made to Detective Cocozza and 
Raffaele Capodanno. 

About 9 :30 a. m. Saturday morning March 10th, 
1928, a lady came to my house called Louisa Wal-
dron that always comes once every week to clean 
the house and after she was finished washing 
my cloth es and cleaning my house about 3 :00 
p. m., Saturday afternoon she went in the house 
of Joseph Caputo, who lives in the same house 2 0 
that I live 'in but in the apartment across from 
me. When I went and bought ,some meat and 
when I returned I went and called her and she 
answered "Wait · a minute" and I went back into 
my hous e. After I called her three or four more 
times about 5: p. m., I went and called her again 
and she told me to go to hell so I slapped her 
in the face and Joseph turned angry against me 
and I went back into my house and he told me to 
take another woman that they call Marie and I 3 O 
took her with me and she went right into my bed 
with all her clothes on and after a little while she 
start ed a fracass and I immediately went over to 
Joseph and told him that he should come over 
and take her to his house because I wanted to 
go to Bank St . As soon as I said these words 
Joseph and his friends started to strike me. And 
when I heard three shots of a revolver I pulled my 

40 



10 

20 

30 

40 

14 

revolver out which is a .22 calibre revolver fro m 
my right rear pocket of my trousers and I fired 
five or six shots from the revolver while I was 
going out of the kitchen door and I went into my 
apartment and I put the revolver that I had shot 
in the drawer of the bureau and I took the Smith 
and Wesson revolver of .32 calibTe from the draw er 
and I put it in my pants pockets. and started to 
go towards Bank St., wh en I was arrE:sted, I 
identified the Smith and Wesson revolver No. 2363 
the one that I had on my pocket when I was 
arrested. The X. L double action Hopkins and 
Allen Arms revolver No. 22321 of 22 calibre, th e 
one that I used to the shotting in the house of 
Joseph Caputo and put in the drawer. The .32 
calibre Spanish automatic belongs to Louisa Wal-
dron and she left it with me when she came to do 
the house cleaning SaturdD.y morning and I put it in 
the drawer of the bureau. One green box of 
Cartridges, 32 cal. is mine and I have had it for 
a year and a half, the orange box of 32 cal. 
cartridges I bought same for Louisa in a sto re 
on Mulberry St. , in New York City, November, 5, 
1927, and paid $2.85 for fifty cartridges. 

Signed, 

Gerardo Traficanto. 
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(Exhibit S-24) 

DEPARTMENT OF PUBLIC SAFETY. 

Police Division . 

Newark, N. J., March 12, 1928. 

Voluntary Statement of Giuseppe Caputo: 
Resictence: 72 Hayes Street, 1 0 
Occupation: Laborer, 
Age: 47 years. 
Stat ement made to: Detective Joseph Cocozza 
and Raffeale Capodanno. , 

About 6 :00 p. m. Friday, March 9, 1928, I met 
Annielo Tamburro at the corner of 14th Avenue 
and Hay es St:reet, and Tamburro asked me if I 
would let him sleep a night in his house because 
he had an argument with his wife on the night 
previous. And the night before he slept in a 
car belong ing to a baker near his house and I 
broug ht him to my house where he slept Friday 
night. 

Tamburr o went and pawned several articles in 
a pawns hop and returned to my house. About 
2 :00 p. m. Saturday, March 10, 1928, Mrs. Laura 
Smith and Mary Brennan came to my house and 
Mrs. Smith asked me for a sweater and a coat 
and the two of them sat down in a kitchen. They 
made a sandwich out of meat and we finished half 
gallon of wine. In the meantime while we were 
eat ing Louisa who does work next door came in 
and she also had a sandwich of meat and a little 
wine. Gerardo Treficanto who lives in the apart-
ment across from me came in my house and I 
invit ed him to have something to eat with us and 
he said "no" and back into his house took a coat 
belonging to Louisa Waldron and threw it in her 

20 

30 

40 



10 

20 

30 

10 

16 

face and went out. About 9 :00 p. m. Gerardo came 
into my house again because the kitchen door was 
open and slapped Louisa in the face and Louis a 
said, "You no my husband, why do you for that 
for?" and I told Gerardo this you should not do 
in my house, this you should do in your house . 
Gerardo came towards me and grabbed me with his 
hands and told me, "I'll do to you the same as I 
done to the policeman two years ago, I'll grab you 
be the balls and send you to the hospital." Whe n 
I heard Gera rdo talk like this I grabbed him by 
the chest and I threw him near the stove, Aniello 
Tamburro got between us and tried to separat e 
us and I don't know if Tamburro hit me or not . 
Gera rdo went out and I told them all to get out 
because I wanted to go out also and while I was 
saying this I saw Gerardo near the kitchen door 
with a revolver in his hand and shooting my way. 
Tamburro who was in front of me said, "Joe , Joe , 
he killed me and I ran to my bedroom opened my 
trunk and my revolver because I wanted to go 
and call the police the front door. And when 
I saw that he was not watching me I thro wed 
the revolver on the bed and ran out of th e 
window and I went out from the yard next door 
and went to the pool room 291-15th Avenue, of 
Benny Neri and I told them to call the police be-
cause Gerardo Treficanto had shot someone in my 
house. Several young men from the poolroom 
came with me to my house and then police came 
and arrested me. The 32 cal. revolver is the one 
I took from the trunk and is now at police head-
quarters and identified by me. 

His 
Signed, GiusBppe (X) Caputo. 

Mark 
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Opening 

ESSEX COUNTY COURT OF OYER AND 
TERMINER. 

Mond2y, June '-4, 1928. , 

STATE OF NEW JERSEY, 

vs. 

GERARDO TREFICANTO 
and J OSEPH CAPUTO 

On Indictment 

No. 422 Apr.T .1928 
for 

Murder 

Before Hon . Dallas Flann~gan, Judge , and a 
ju ry. 

For the State appears Frank B. Bozza, Third 
Assistant Prosecutor of the Pleas of Essex 
County . 

For the defendant Gerardo Treficanto appears 
William A. W achenf eld. 

For the defendant Joseph Caputo appears 
Harold Simandl. 

(The trial proceeds in the Judge's chambers.) 

Counsel for the defendant Caputo , waiving 
the presence of his client, withdraws the 
plea of not guilty, objecting to jointly 
pleading on the ground that this is not a 
joint act as is evidenced by the bill of 
particulars. The objection is noted and the 
plea of not guilty is reinstated. 

Counsel for the defendant Caputo moves for 
a severance on the ground that the interests 
of the respective defendants are antagonistic . 
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Motion For S,everance 

Counsel for the defendant Treficanto move,s for 
a severance on the ground that the interests 
of the respective defendants are hostile and 
adverse to one another. 

(Argument.) 

Motions denied. 

Exceptions to this ruling of the Court allowed ; 
let them be sealed and they are signed and 
sealed accordingly. 

DALLAS FLANNAGAN , 
Judge. 
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(The trial proceeds in the courtroom.) 
THE COURT. As I underistand it, the pleas 

of not guilty are reentered and the motion in 
each case denied and an exception granted in 
each case to counsel. 
(The following talesman having been duly 

sworn on his voir dire, is questioned as 
follows:) 

HARRY L. CONDIT, called. 

BY MR. BOZZA. 
Q Have you any conscientious or religious 

scruples against capital punishment? 
A I have not. 
Q Murde r in the first degree is punishable in 

this State by death by means of electrocution. 
Would you fail to bring in in a proper case a 
verdict of murder in the first degree because of 
any conscientious scruples, religious or otherwise? 

MR. WACHENFELD. I object. Improper 
question. 

THE COURT. You mean it is not an ac-
curate statement? 

10 

20 

MR. W ACHENFELD. I object because it 3 0 
is improper in form and because the State 
gives the jury the right to determine what the 
punishment shall be. It is not what the prose-

cutor has said it to be. 

THE COURT. Well, it is punishable under 
some circumstances, that is, if the · jury so 
decides; if the jury bring in a verdict of first 
degree murder, then it is punishable . That is 
right. 

40 
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MR. BOZZA. I will state now on the rec-
ord, in order that I may not reiterate it in 
every question, that the State appreciates that 
the law is that murder in the first degree is 
punishable by death, by means of electrocution , 
unless the jury brings in a recommendation of 
mercy of life imprisonment, and then it will 
be that sentence and nothing else, but my 
questions are directed to these talesmen solely 
for that part of the law which deals with 
murder in the first degree. I am not touch -
ing upon the recommendation of the jury , 
which is in their judgment . . 

MR. W ACHENFELD. I renew my objec -
tion. I also object to the speech of th e 
Prosecutor and I say it i,s not within the 
province of the Prosecutor to tell the j u:ry 
what the law is. It is in the province of the 
Court. 

THE COURT. Well, the jurors will take 
that into consideration. 

Q ( Question read.) 

THE COURT. I will allow the question. 
Counsel for the defendant Treficanto pray s 

an exception to this ruling of the Court . 
Exception allowed; let it be sealed and it is 

signed and sealed accordingly. 

DALLAS FLANNAGAN, 
Judge. 

A I would answer as I did before. 
Q Now, assume that two men are firing at each 

other and that -

MR. SIMANDL. I object to any statement 
4 0 involving an assumption of fact. 
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THE COURT. No. Do not go into recita -
tion of the evidence. Make it short. 

Q If the State p'roves to you that two men are 
duelling--

MR. SIMANDL. I do not think that is fair 
of the Prosecutor to go into any such recitation 1 O 
of fact in order to find out a juror's qua lifica-
tion. Certainly the jury is not asked to pass 
upon what he is going to do in the trial of 
the case by the preliminary questions. 

THE COURT. No, I think you are going 
into the question of law which involves the 
case on trial. The juror has said he has not 
conscientious scruples against capital punish-
ment and in a proper case he would bring in 
a verdict of guilty. 2 0 

(Argument.) I will sustain the objection. 

Q Do you know of any reason why you could 
not sit in judgment of this case and decide it 
from all the evidence, the charge of the court, 
fairly and impartially? 

A I do not. 

BY MR. SIMANDL. 

Q Would you be prejudiced against the defend-
ant Joseph Caputo because he is an Italian? 3 0 

A No. 
Q Are you related to or in any way acquainted 

with the Prosecutor of the pleas or any of his 
detectives connected with his office? 

MR. BOZZA. I object. 

THE COURT. I will allow it. 
A (Not answered.) 

MR. SIMANDL. I will excuse the juror. 4 O 
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(After nine jurors have been sworn, the 
following talesman is examined on his 
voir dire.) 

F. RAYMOND BREWSTER called. 

BY MR. SIMANDL. 

Q Your business is what? 
A Accountant, American Telegraph Company . 
Q Would you give the defendant the benefit of 

a reasonable doubt on all the evidence? 
A I would. 
Q Do you know of any reason why you cannot 

try this case fairly and squarely? 
A No. 

BY MR. BOZZA. 

Q Have you any scruples against capital punis h-
ment based upon conscientious or religious reason s? 

A I have. 
Q And .are your scruples so thoroughly im-

bedded that you would not take the evidence and 
the charge of the Court and arrive at a prope r 
verdict? · 

A I would render a verdict, but it would car ry 
with it a recommendation if the defendant were 
found guilty. · 

MR. BOZZA. I challenge for cause. 

JVIR. W ACHENFELD. I object. 

THE COURT. You mean to say under no 
condition would you bring in a verdict of 
guilty of murder in the first degree without a 
recommendation? 

WITNESS. That is right. 

THE COURT. You are excused. 
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Counsel for the defendant Treficanto prays 
an exception to this ruling of the Court. 

Exception allowed; let it be sealed and it is 
signed and sealed accordingly. 

DALLAS FLANNAGAN, 
Juctge. 

Mr. Bozza opens for the State as follows: 
May it please the Court and gentlemen of 

th e jury. The defendant, Gerardo T'reficanto 
and J oseph Caputo, sitting between the two 
court attendants at that railing, the one near-
est you is Gerardo Treficanto and the one 
fur ther away from you is Joseph Caputo, come 
before you for trial today on a charge of 
murder, by virtue of an indictment returned 
aga inst them by the Grand Jury of this 
County charging that on the 10th day of 
March, in the year of our Lord, one thousand 
nine hundred and twenty-eight, in the City of 
Newark, they did wilfully, feloniously and of 
th eir malice aforethought kill and murder one 
Ammello Tamburro. 

The state will prove to you, gentlemen of 
th e jury, that on the date allegea in thi.s 
indictment, · the 10th day of March, 1928, 
Gerardo Treficanto and Joseph Caputo resi_ded 
in a building in the rear of premises 72-Hayes 
st reet, Newark, New Jersey; that Treficanto 
occupied two rooms on the first floor to the 
r ight of this building in the rear of premises 
72 Hayes street, and that the defendant 
.. Joseph Caputo occupied two rooms to the left 
on t he firist floor of this building; that on the 
9th day of March, 1928, before the day of 
th e murder, the deceased, Ammello Tamburro, 
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met the defendant Joseph Caputo at the corne r 
.of 14th avenue and Hayes street and asked 
him if he could not secu re a night's lodging 
with him because he did not desire to go home 
and the defendant Caputo consente d; and oh 
the following morni ng1 about te n o'clock, Louise 
Waldron visited the rooms of Trefic anto, as 
was her custom , to do for several months , to 
do E:ome general housecle aning for him , and 
a Mary Brennan that same morning , as was 
her custom to do f Qr months, went to visit 
Joseph Caputo to do some houseclean ing for 
him. She came there, Louise W ald:ron to t he 
rooms, of Tre ficanto and completed her cleaning 
of Trefic anto's house at approximately noon 
time; that Treficanto had gone out t o purchas e 
some food stuff and r eturned with some cooked 
fish about two o'clock that afternoon an d Louise 
Waldron and Treficanto in their rooms ate 
t his meal; that Louise left the apartment of 
Treficanto and went across the hall into th e 
apartment of Jose ph Caputo, where she found 
the defendant Caputo and Ammelio Tam burro, 
a Ivirs. Mary Br ennan , a Miss Lau ra Smith 
from New York, who had come to Caputo 's 
apartment to take some clothes that she had 

:~ 0 left there some time prior to the date of the 
murder, and they sat down and had some 
meat sandwiches and drank some wine; Trefi-
canto after some time went to Joseph Caput o 
and asked this Louise Waldron, his hou se-
keeper to come back into his rooms, which 
she refused to do. This provoked and incense d 
him, and he went back into his rooms and 
took her coat and scarf and came into Caputo 's 
room and threw them at her and said , "If 

4 () you don't want to come, you stay there," and 
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a quarrel ensued between Louise Waldron and 
Treficanto, whereupon Trefi canto slapped her 
in the face and left. He ret urned several 
hours later and saw that Louise Waldron was 
still in the rooms of Joseph Caputo and asked 
her to come back into his hous e and she re-
fused to do so, but Mrs. Mar y Br ennan went 
with him and Mrs. Mar y Brennan went into 
the bed of Gerard o Treficanto while Louise 
Waldron, Treficanto's housekeeper, went into 
the bed of Caputo, but Mary Brennan was 
disagreeabl e in Trefic an to's rooms , did not 
want to do what Tr eficanto requested of her , 
and he came back into Caputo's house to tell 
him that Mary Brennan is r aising a dis-
turban ce in his rooms, whereupon Caputo either 
attacked or was about to attack Trefican to and 
Treficanto goes into his rooms and secures a 
gun, a 22 calibre revolver, which will be put 
in eviden ce, and secures a 38 Spanish auto-
matic pistol and as he stands in the doorway 
of the kitchen of Caputo's apartment, while 
Caput o was in the doorway between the 
kitchen and his bedroom concealing Louise 
Waldr on, who was on the bed, Treficanto 
pulled his gun, and when he did so, Caputo 
went to the trunk in the bedroom, pulled out 
his revolver and there was a pistol duel be-
twe en Treficanto and Caputo. Caputo fired 
three shots, which went wild of their mark. 
Tr eficanto fired at that time and at that place 
thr ee shots. He fired two from his 22 calibre 
rev olver and one from his Spanish automatic 
and each of these three bullets struck the 
body of Ammello Tamburro, who was in the 
house and who the State contends was an 
innocent by-stander and not a participant in 
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this case at all. This was an invited guest of 
the night before, ano the State will prove to 
you that Ammello Tamburro secured a wound 
in the right , anterior breast, another wound 
in the left anterior breast and another wound 
in the lower abdomen, which caused his deat h; 
that Treficanto immediately took · flight and 
when he took flight, Caputo, the State con-
tends, ditched his gun and took another gun 
which was fully loaded and undischarged-

MR. SIMANDL. Caputo ditched his gun? 
MR. BOZZA. Yes. Then Treficanto goes 

into his room and he deposits his gun the re 
and takes another gun that is fully loaded and 
he was afterwards apprehended in the rest au-
rant and so was Joseph Caputo, and in a searc h 
of the rooms of Treficanto the State secured a 
32 calibre Spanish automatic pistol containi ng 
a magazine with seven loaded bullets and one 
bullet in the chamber indicating that one had 
been exploded and a 22 calibre revolver with 
two loaded bullets and five discharged shells 
and two boxes of 32 calibre bullets. In 
Caputo's room was found a 32 calibre revolver 
in bed with chamber empty, no shells , and 
four or five loaded chambers. The women 
were there all with the exception of Louise 
Waldron who made her way out the fro nt 
door after the shooting and who went home 
and was apprehended by the State, and you 
will receive her testimony as to this enti re 
eppisode, and the State contends in this case 
while Caputo and Treficanto were engage d 
in his unlawful conflict in this pistol duel 
intending to kill each other, that the bullets 
of Treficanto went wild of their mark and 
into the body of Ammello Tamburro. The 
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Sta te does not contend that either of them 
sought to kill Ammello Tamburro, but that the 
law will fix the unlawful intent, criminal in-
tent, upon these defendants, even though a 
person whom they did not seek to kill was 
killed, and you will receive that explanation 
of th e law from his Honor, in his charge and 
th roughout the course of the trial. The State 
does not contend that the bullets of Caputo, 
th e three shots that were fired, entered the 
body of this deceased; that at the time the 
deceased sustained these three he was facing 
th e door which led from the corridor into the 
kitchen and it was in the direct line of range 
of Treficanto. Now, when the State proves 
th ese facts to you, gentlemen of the jury, 
we will ask you to find both of these defend-
ants guilty as charged. 
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State's Witness, John J. Brcwken, Direct 

JOHN J. BRACKEN sworn in behalf of the State. 

DIRECT EXAMINATION by Mr. Bozza. 

Q You are the official engineer and sur~eyor of 
the Prosecutor 's office of Essex County? 

A Yes. 
Q And in your official cr.pacity, did you go to 

the premises 72 Hayes street, Newark, New Jer-
sey? 

A Yes. 
Q And when? 
A The date is on the map. 

MR. W ACHENFELD. March 14, 1928. 
Q Will you please step down to this map? 

March 14, 1928. And did you make a survey of 
the premises ? 

A Yes. 
Q Now, will you please explain this map , be-

ginning with the word Hayes street and that 
perpendicular line ? 

A The line shown on Hayes street is the curb 
line. The line of the house is number 72, fac ing on 
Hayes street, .showing 11 and . 70 feet back from 
the curbline. In here is an alleyway entering into 
the rear of those houses, showing the different 
buildings that are along that rear yard, and here 
we have two apartments with a small brick con-
,struction in the rear here and different rooms and 
different objects in the rooms are shown in tho se 
apartments, , showing the hallways and whatever 
else was in there. The scale of the map is one half 
inch on the map equals a foot on the ground. 

Q Now, in order to gain access to the rear 
building, what 0our se would you take from the 
sidewalk? This is on the easterly side of Hayes 
street? 
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A Yes. 
Q And what course would you have to . +:1ke 

to get into the rear building? 
A Come right through this alleyway right on 

through. -
Q And that would lead to whnt? 
4 That would lead you to this doorway in the 

hall. 
Q And on either side of this doorway are 

apartmen ts ? 
A Yes. 
Q Of how many rooms each? 
A They just have two rooms each . 
Q Two rooms on one side and two rooms on the 

other side? 
A Yes. 
Q Now, does this indicate a window? 
A This indicates a little extension. This was 

used as a toilet. 
Q Is this a window ? 
A Yes. 
Q And is this a window? 
A Yes. 
Q And that a window? 
A Yes. 
Q And there is a window here, from the bed-

10 

20 

room? 3 0 
A As shown. 
Q Now, will you please tell us what these 

,squares are ? 
A The squares are marked, "Table, stove, sink, 

chest, chair, bed and dresser, table, ice-box." They 
are all marked, "stove," and so forth. 

MR. WACHENFELD. I take it Mr. Brack-
en' s testimony is as of the time he made the 
map. 

40 
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MR. BOZZA . Yes, only as of the time h\' 
went there. 

Q Now, will you please tell the Court and jury 
how you gain access to Treficanto's apartment once 
you are in the hall of that building and how you 
gain access to Caputo's? 

A Where is Treficanto's? 
Q On the right hand side. 
A On this side here and the doorway right 

opposite. 
Q And how many stories to this building? 
A Two stories. 
Q And this is the map of the first floor? 
A · That is a map of the first floor. 
Q What kind of a building is out here in 

front? 
A That is a frame building with a store in 

front of it. 
Q And how far is the entrance to that build-

ing from the easterly curb? 
A 81.7 inches; about eighty-two feet. 
Q Now, then, is this a clear opening, or is 

there some-
A There are old frame sheds and build ings 

along here. 
Q And how high are the roofs of these build-

3 0 ings, do you know, from the walk of the alley? 
A My information is they are about ten or 

twelve feet. 
Q And do those roofs obscure the window of 

this apartment? 
A They do at certain points; it would depend 

upon where you were . 
Q And, now, is the roof above the top of the 

window, or below it? 
A Above the top of the window, to my recollec-

4 0 tion. 
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Q Now, do you know if anyone corning out of 
that window could get out of this alleyway or 
would he have to come around to Hayes street? 

A Well, the only way you coud get over to 
this alleyway would be to do some climbing. 

CROSS EXA MINATION by Mr. Sirnandl. 10 
Q How wide are the doors leading from the 

hallway into the kitchen? 
A They are two feet and a half. 
Q How many? 
A Two feet five and a half inches. 
Q How much distance is there from the further 

end of th e wall on the inside of the kitchen to the 
window casing? From this pont on the inside 
wall of the kitchen right over to there, how far 
is that ? 2 0 

A Tha t is a foot and a half. 
Q As you walk in the courtyard here, you walk 

up, one, two, three steps, do you not? 
A Yes. 
Q Stone steps ? 
A Yes. 
Q How far is it from this door leading from 

the outside to the inside corridor to a point at the 
neare st point of the doorway leading into the 
kitchen ? 3 0 

A Right here you mean? 
Q Yes. 
A Thr ee feet. 
Q It is three feet from this point here to 

there? 
A Yes. 
Q How far is it foorn the doorway, the furthest 

point of the doorway to that doorway? 
A Well, do you want that point or in on the 

angle? 4 o 



10 

32 

State's Witness, John J. Bracken, Dire.ct 

Q In on the angle? 
A That would be three feet ten inches. 
Q This does not show all of the stove ; the re 

are some legs on that stove? 
A No, sir; there are some legs on there. 
Q You have not put any there where the y 

extend? 
A Yes, that is the over-all of the stove. That 

is taking in the shelving. 
Q Yes, and then it curls up in that fashion? 
A Yes, and I usually take the outside meas ure-

ments of the stove. 
Q How far is it from the furthest point of t he 

side of the door? 
A That is five feet and ten inches. 
Q Now, how far is it from the point of the bed 

20 to the wall? 
A That is four feet. 
Q How much space is there between the end 

of the window and that doorway? 
A A foot and two inches. 

REDIRECT EXAMINATION by Mr. Bozza. 

Q Is there a door that is between the kitch en 
and the bedroom of Caputo's apartment? 

A This is a door here, yes. 
!! 0 Q And is there a door on its hinges? 

A No, there is a doorway. 
Q Now, what is the distance between th at 

doorway and the trunk in Caputo's room? 
A To the nearest corner of the trunk, it is 

eight feet. 
Q Now, will you please tell us what that oblong 

object is on the side of the corridor right next to 
the kitchen door of Caputo's apartment? 

A That is, right? 
4 () Q Yes . 
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A That is an ice box. 
Q And that hugs the wall? 
A As close as you can get to it. 
Q Now, how many steps are there to that 

rear house leading to the corridor? 
A There are three steps up there. 
Q That is exluding the top one? 
A That is the platform. 
Q Three steps to the platform? 
A Yes. 

CROSS EXAMINATION by Mr. Wachenfeld . . 

Q What are the approximate measurements of 
what I would call the kitchen; is that what you 
call it ? 

A Yes. 
Q Well, what would you say were the ap-

proximate dimensions of that? 
A It is nine feet nine, square. 
Q What about the size of the bedroom? 
A The bedroom is nine feet long and is eight 

feet and a half the other way. 
RECROSS EXAMINATION by Mr. Simandl. 

Q The bed blocks the window, doesn't it, com-
pletely? 

A The bed is in front of the window. 
Q Right up against the wall? 
A Right up against the wall. 
Q And the window is entirely blocked, you 

cannot get access to the window without going on 
to th e bed? 

A No. 

REDIR ECT EXAMINATION by Mr. Bozza. 

Q But the top of the bed is no higher than 
the sill of the window? 
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A No, it is lower than the sill. 4 O 
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(Map offered in evidence and marked Ex-
hibit S-1.) 

JOHN L. DAY sworn in behalf of the state. 

, DIRECT EXAMINATION by Mr. Bozza. 

1 O Q You are the official photographer for the 

20 

Prosecutor 's office of Essex County'? 

MR. SIMANDL. I will admit his qualifica-
tions. 

A I am. 
Q And in the capacity of your admitted quali-

fications did you go to the premises 72 Hayes st reet 
and take photographs of different portions of the 
premises? 

A Yes. 
Q And when did you go? 
A On the morning of March 11. 
Q And that is the morning following the mur-

der? 
A Yes. 
Q Now, I will give you these photographs and 

ask you to tell us one by one what they are . 
A this is the ki tchcn in the rear of 72 Hayes 

street, in the right apartment. 
3 o MR. SIMANDL. I object to any testimo ny 

or any admission of any photographs on th e 
right hand side apartment because, as a mat -
ter of fact, I do not think they are mate rial 
in this case at all, and they can only confuse. 
I have been looking at the pictures and I do 
not think until the occasion arises, it is neces-
sary to put anything in the right apartme nt. 
It is admitted that the action took place in 
the left apartment. 

40 
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MR. W ACHENFELD. I have no objection 
except that they were taken at the time that 
th e pictures state. 

MR. BOZZA. You will find in Treficanto's 
bureau , between the bureau and the bed, some 
significant things there and to sho:w the gen- 1 O 
eral course that Treficanto took going from it 
and going to it, and to give the jury the 
benefit of the whole general physical features 
there on both sides of that corridor. 

THE COURT. Very well, go ahead. 
Counsel for defendant Caputo prays an ex-

ception to this ruling of the Court. 

Exc eption allowed; let it be sealed and it 
is signed and sealed accordingly. 2 0 

DALLAS FLANNAGAN, 
Judge. 

THE COURT. When did you go there and 
when did you make these? 

WIT NESS. On Sunday morning. 

THE COURT. What time? 

WITNESS. About nine or ten o'clock. 

THE COURT. Have you any testimony to 3 0 
put in to show there was no change in the 
phy si_cal condition between the visits of Mr. 
Day and the time of the killing? 

MR. BOZZA. Yes, sir. The police officers 
that were there and saw the premises. 

THE COURT. If you can fill that in, I will 
allow it with that understanding. 

MR. BOZZA. All right. 
40 
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Q Now, that is the kitchen of the right apart-
ment? 

A Yes. 

MR. BOZZA. Is it stipu lated that that is 
Treficanto's kitchen? · 

MR. W ACHENFELD. I don't know. If 
you say so, I will stipulate it. 

(Photograph offered in evidence and marked 
Exhibit S-2.) 

THE COURT. Admitted subject to it being 
shown subsequently that there was no change. 

Counsel for defendant Caputo prays an ex-
ception to this ruling of the Court . 

2 0 Exc-eption allowed; let it be sealed and it is 
signed and sealed accordingly. 

DALLAS FLANNAG AN, 
Judge. 

A This is looking in the bedroom in the rear 
of the kitchen of 72 Hayes street, in the right hand 
side apartment. 

(Photograph offered in evidence and marked 
Exhibit S-3.) 

3 0 MR. SIMANDL. The same objection . 

40 

THE COURT. · Subject to the same condi-
tions. It will subsequently be shown there was 
no physical change since the killing . 

Defendant Caputo's counsel prays an ex-
ception to this ruling of the Court . 

Exception allowed; let it be sealed and it 
is signed and sealed accordingly. 

DALLAS FLANNAG AN, 
Judge. 
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(Photograph offered in evidence and marked 
Exhibit S-3.) 

A This is a view of the front of the rear build-
ing at 72 Hayes street. It was taken about just 
under the shed of the wooden building in the front. 

(Pho tograph offered in evidence and marked 
Exhibit S-4.) 

A (Continuing) This is the kitchen on the left-
hand side apartment. 

MR. BOZZA. Is it stipulated that the 
kitchen in the rear of 72 Hayes street to the 
left is Caputo's apartment? 

MR. SIMANDL. As far as I am concerned. 

10 

That is, of course, .subject to the same general 2 O 
proposition. 

THE COURT. Yes, subject to the same con-
dition; it must be connected. 

(Photograph offered in evidence and marked 
Exhibit S-5.) 

A (Continuing) This is looking into the bed-
room fr om the kitchen in the left hand apartment 
of 72 Hayes street. 

(Photograph offered in evidence and marked 3 0 
Exhibit S-6.) 

Q And this one? 
A This is looking from the bedroom into the 

kitchen in the left hand apartment in the rear of 
72 Hayes street. 

(Photograph offered in evidence and marked 
Exhibit S-7.) 

Q And who is that a picture of and where did 
you take it? 4 0 
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MR. SIMANDL. I object. 

THE COURT. No. How does he know ? He 
may testify where he took it, unless he kne w 
the man. 

Q Where did you take this picture and under 
what circumstances and at whose request did you 
take it? 

A The picture was made at Holle's morgue and 
I made it at the request of the Prosecutor's detec-
tive. 

Q And who were present when the picture was 
taken? 

A I believe Detective Cocozza and Detecti ve 
Harris and the morgue keeper and I believe Dr. 
Martland was there at the time. 

Q And were you told who that person was? 

MR. SIMANDL. I object. 

THE COURT. Sustained. 

MR. BOZZA. I offer it in evidence for what 
it is worth up to that point. 

MR. SIMANDL. I object. 

THE COURT. Sustained. 
MR. BOZZA. May I withdraw this witness 

and have this identified? 

THE COURT. Certainly. 

MR. BOZZA. Will you please step down 
from the stand ? 

MR. SIMANDL. May I cross examine th e 
witness as far as he has gone? 

4 0 THE COURT. Yes. 
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State's Witness, John L. Day, Cross 

CROSS EXAMINATION by Mr. Simandl. 

Q I show you Exhibit S-7, which purports to be 
a picture of the kitchen looking from the bedroom 
in the left hand apartment, is that right? 

A Yes. 
Q I show you a chair at the door; did you place 1 O 

that chair there? 
A No, sir. 
Q Who did, do you know? 
A I don't know. It was there at the time I was 

there. 
Q Did you open the door? 
A I didn't. 
Q Do you know who opened the door? 
A No, sir. 
Q Was the door open when you got there? 2 0 
A It was open. 
Q Was there anybody there when you got 

there? 
A Yes, an officer from the fourth precinct. 
Q Do you know whether he opened it so that 

you could get in? 
A I don't know. 

ANTHONY N. LaPORE .sworn in behalf of the 
Sta te. 

DIRECT EXAMINATION by Mr. Bozza. 

Q Where do you live ? 
A I live- 14 Oregon street. 
Q Newark? 
A Maplewood. 
Q Do you know Amello Tamburro? 
A Yes, I did. 
Q How did you know him? 
A He is my step-father. 
Q I show you a photograph and · ask you to look 

30 
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Stcde's Witness, Anthony N. LaPore, Direct 
at this photograph and tell the . court and jury 
who that is a picture of? 

A That is a picture of my step-father. 
Q What is his name? 
A Ammello Tamburro. 

MR. BOZZA. I off er it. 
10 MR. SIMANDL. I object on the ground it 

can have no other use after the county phys i-
cian testifies than to incite the jury. I do not 
see how it can be material. 

THE COURT. So far it is excluded because 
I have not seen any purpose it would serv e 
by its introduction. Of course, if you are t ry-
ing to show by the photograph that this is 
the man alleged in the indictment to be killed, 
it can be shown later, but I cannot see quite 

2 () yet how it is connected up. Now, you may 
find that the photograph does show that the 
man examined at the morgue was the same 
man alleged in the .indictment to be killed and 
it may be material at that time, but I cannot 
admit it now. 

Q Where did you see your .step-father on or 
after March 10, 1928? 

A I saw him Sunday morning about 11 o'clock 
at Holle's morgue. 

:~ () Q And you say that your step-father at Holle's 
morgue is the one that is pictured in this pictu re? 

A Yes. I seen him the same as in that pic-
ture. 

Q Do you know_ where your step-father was on 
the 10th day of March, 1928 ? 

A No, I do not. I found out through the paper 
what had happened and that is how I come to 
go to Holle's morgue. 

(Photograph marked S-8 for identification.) 
4 () CROSS EXAMINATION waived. 



41 

State's Witness, J os,eph Cocozza, Direct 
,. 

JOSEPH COCOZZA sworn in behalf of the State. 

DIRECT EXAMINATION by Mr. Bozza. 

Q You are a county detective connected with 
the Homicide Squad ? 

A I am. 
Q And in your capacity as· a member of the 

homicide squad of Essex County did you go to 
the premises 72 Hayes street? 

A I did. 
Q When? 
A March 10. It was Saturday night I got 

there, about half-past eleven. 
Q And with whom? 
A l wen.t with our chauffeur. 
Q And did you go into the rear building o.f 

premises 72 Hayes street ? 
A I did. 
Q And did you go into the premises on the 

first floor of that rear building known as the 
Caputo and Treficanto apartments? 

A I did. 
Q How long were you in those rooms ? 
A Why, in those rooms until about half-past 

two in th e morning. 
Q And did you look about those rooms? 

10 

20 

A I did. ao 
Q And did you make a general investigation 

and inspection of the premises .? 
A With Detective Harris and McConnell we 

made a general inspection of both apartments. 
Q Now, I show you Exhibit-

THE COURT. What time did you get 
th ere? 

WITNESS. About half-past eleven, at night. 4 0 
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State's Witness, Joseph Cocozza, Direct 

Q Do you know what time the murde r was 
committed? 

MR. WACHENFELD. I object. 

MR. SIMANDL. Of his own knowledge. 
Q From his investigation. 

THE COURT. Sustained. 

Q Now, I ask you, Mr. Cocozza, if Exhibit 
S-2 depicts the condition of the apartment on the 
right-hand side .as it existed that day you saw it. 

THE COURT. When you got there . 

Q When you got there? 
A Yes, that is the way the chairs and the 

furniture was laid out on the night I got there, 
Saturday night. 

Q I ask you if Exhibit S-3 purporting to be 
the bedroom of Treficanto on the righthand side is 
in the same condition as you saw it when you got 
there. 

A Yes, the bed and the other things in the 
same condition. 

Q And I ask you the same question wit h ref-
erence to Exhibit S-4 as to what that depict s. 

A Yes, the conditions are the same. I think 
there was a little more snow. It snowed during 
the night and there was a little more snow on 
the ground. 

Q But as to the physical construction of the 
building itself? 

A The same. 
Q And as to Exhibit S-5, purporting to be the 

kitchen of Caputo? 
A The conditions are the same in that photo-

graph. 
Q And Exhibit S-6? 
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State's Witness, J os.eph Cocozza, Direct 

A Conditions are the .same in that photograph 
as they were the night I was there. 

Q And the same as to Exhibit S-7? 
A Yes, conditions are the same in that photo-

graph. 
Q Now, when you reached the premises at 

11 o'clock--
A About 11 :30. 
Q Who were in Caputo's apartment and who, if 

anyone, were in Treficanto's apartment? 
A Detective Harris and McConnell were there 

when I went there. There was an officer from the 
Fourth Precinct there. 

Q And outside of the officials of Newark and 
Essex County that you have mentioned, was there 
·anybody else there ? 

A No. 
Q Were any of the men or women or the body 

there? 
A No. They were all removed when I got there. 

CROSS EXAMINATION waived. 

MR. BOZZA. I will reserve the right to 
call him for other evidence later on. 

10 
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JOSEP H HARRIS sworn in behalf of the State. 3 0 
DIRECT EXAMINATION by Mr. Bozza. 

Q You are a member of the Newark Police 
Depart ment connected with Police Headquarters? 

A Yes. 
Q Did you go to the premises 72 Hayes street? 
A I did . 
Q And when? 
A March 10, about 10 :30 P. M. 
Q March 10, about 10 :30 p. m., and when you 4 O 
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State's Witness, Joseph Harris, Direct 

got to the premises 72 Hayes street, did you go to 
the rear building? 

A I did. 
Q Through the alleyway and into the rear build-

ing? 
A I did. 
Q Did you go into Caputo's and Trefican to's 

apartment? 
A I did. 
Q Did you look at the physical features of 

those two apartments, the furniture and so forth? 
A I did. 
Q And when you got there, who was the re, if 

anyone? 
A Sergeant Pframmer and another officer- I 

cannot recall his name. 
2 0 Q And officer England? 

A Yes. 
Q And besides those office~s were there any-

body else there? 
A Caputo was there. I know Caputo was be-

ing taken out as we went it. Mary Brennan and 
Mary Smith. 

Q And were you present when these defend ants 
were slated? 

A No, sir. 
3 O Q Did you go to the station house, the Fourth 

40 

Precinct, when Caputo was slated? 
A After he was slated, I was there. 
Q Did you personally read the book which fixed 

the time when this thing occurred ? 

MR. SIMANDL . I object. 

THE COURT. Sustained. 

Q Who took out Caputo? 
A Sergeant Pfrommer. 

fl 
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Sta te's Witness, Joseph Harris, Direct 

Q And did you remain on the premises ? 
A I did. 
Q And how long did you stay on the premises? 
A Well, approximately half an hour or more. 
Q Were you there when Mr. Cocozza came? 
A I was. 
Q And then did you turn the premises over to 

Mr. Cocozza? 
A I did. 
Q Where did you go after you left 72 Hayes 

street? 
A I went to the Fourth Precinct. 
Q Now, while you made an examination of the 

premises of Treficanto and Caputo, did you find 
anything? 

A Yes. 
Q What did you find? 
A I found two revolvers. 
Q Anyth ing else ? 
A No, sir. 
Q Eh? 
A No, sir. 

MR. SIMANDL. Well, now, which is which? 
MR. BOZZA. I was merely confining myself 

to the physical features of the premises and 
we called this witness for other features, if 
necessary. 

MR. W ACHENFELD. I ask that that last 
be stricken out. 

THE COURT. Yes, strike it out. 

MR. BOZZA. I will withdraw that. 
Q Did you go together with Mr. McConnell or 

find him there ? 
A Mr. McConnell and I went together. 

CROSS EXAMINATION waived. 
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State's Witness, Alfred H. Pfronim ,er, Direct 

ALFRED H. PFROMMER sworn in behalf of the 
State. 

DIRECT EXAMINATION by Mr. Bozza. 

Q You are a member of the Newark Police 
Department? 

A Yes. 
Q And sergeant of police connected with Police 

Headquarters? 
A No, Fourth Precinct. 
Q Did you on the evening of March 10, 1928, 

go to premises 72 Hayes street? 
A Yes. 
Q Under what circumstances? 
A The orders of the desk lieutenant. 
Q What did the desk lieutenant do? 

MR. SIMANDL. I object to that. 

THE COURT. Sustained. 

Q And what time did you get to the premis es? 
A About 10 :30. 
Q And when you got there, what did you find? 
A I found two officers and two women and 

Caputo in Caputo's apartment. 
Q And who took Caputo into custody, if any-

one? 
A The two officers that were there gave him 

to me and I took him to the precinct. 
Q Was he slated? 
A Yes, Caputo was slated. 
Q Did Caputo give the time this murde r oc-

curred? 
MR. SIMANDL. I object. 

THE .COURT. Sustained. That is a lead-
ing question. 
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State's Witness, Alfred H. Pfrommer, Direct 

Q Was the body of the deceased in the apart-
ment when you got there? 

A Yes. 
Q And what officers did you find there, of-

ficer Feiner, and Higgins ? 
A No. 10 
Q Who? 
A England and Brinkman. 
Q Now, was any time given by anyone, if you 

know, as to when this thing occurred, either 'at the 
premises or in the precinct? 

MR. WACHENFELD. I object. 

THE COURT. Sustained. 

CROSS EXAMINATION waived. 

JOHN BRINKMA N sworn in behalf of the State. 

DIRECT EXAMINATION by Mr. Bozza. 

Q You are a member of the Newark Police 
Department? 

A Yes. 
Q And connected with headquarters or a 

precinct ? 
A Fourth Precinct. 
Q Did you go to the premises 72 Hayes street 

20 

on th e evening of March 10, 1928? 3 0 
A Yes. 
Q When you got there, who did you find? 
A When I got there there was two women, one 

man and the dead body and Officer England. 
Q Which one man was there? 
A The fell ow over there, Cadona, I guess is 

his name. 

MR. SIMANDL. Mr. Caputo. 

Q Well, the one nearest to me? 40 
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States' Witness, John Brinkman, Direct 

A That man standing up. 
Q Did you speak to him about what occurred 

there? 
A Yes. 
Q Did he speak to you? 
A No. 
Q He did not answer you? 
A No. 

THE COURT. What was the name of the 
other officers. 

(Not answered.) 

Q Do you know of your own knowledge what 
time this occurred ? 

A No. 

THE COURT. What time did you arrive 
there? 

WITNESS. 10 :30. 

CROSS EXAMINATION by Mr. Simandl. 

Q Where was the dead man lying? 
A I cannot see on here. 
Q Where was he lying there, showing you 

Exhibit S-6 ? 
A This picture was taken in the opposite way. 

I guess here it is. He was lying here. His head 
was in the bedroom, his legs was in the kitc hen, 
and he was lying on the right side up against the 
ice box and the wall. 

MR. BOZZA. I object to his using these 
photographs until I have an opportunity to 
offer them in evidence unqualifiably. 

THE COURT. I will allow the photog raphs 
to be used. 
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State's Witness, John Brinkman, Cross 

MR. BOZZA. Does he admit that that 
photograp h depicts the arrangement of the 
room at the time the murd er was committed . 

THE COURT. He does not admit anything. 

Q Referrin g to S-6, who placed the chair be-
hind the door as shown on that picture? 

A Ther e was a chair there. 
Q Are you sure there was a chair there when 

you got th ere? 
A Yes. 
Q Was ther e a man there ahead of you, before 

you got there ? 
A Officer England. 
Q Do you know who placed it? 

MR. BOZZA. I object. 

Q These chairs shown on Exhibit S-5, what 
about those chairs ? 

MR. BOZZA. I object on the ground it is 
not proper cross examination. He said noth-
ing about that picture on direct examination. 

THE COURT. Didn't he testify that those 
things were just in that position? 

10 
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MR. BOZZA. No, your Honor, only as to 
what tim e he got there and whom he saw 3 0 
ther e, and if at that time anything occurred. 

THE COURT. I will sustain that. 

ADJOURNED until tomorrow, Tuesday June 
5, 1928, at 10 o'clock A. M. 

40 
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States' Witn ess, John Brinkman , Direct 

ESSEX COUNTY COURT OF OYER 
AND TERMINER. 

SECOND DAY 

Tuesday, June 5, 1928 

STATE OF NEW JERSEY 
vs. 

GERARDO TREFICANTO 
JOSEPH CAPUTO 

On Indictme nt 

No. 422 
Apr. T. 1928 
for Murder. 

Continued pursuant to adjournment . 

Present, Couns el as before stated. 

JOHN BRINKMAN recalled in behalf of the State . 

DIRECT EXAMINATION by Mr. Bozza. 

Q You told us yesterday what time you arrived 
at the premises 72 Hayes street, the scene of this 
murder, and what time was that? 

A Well, not exactly-I said half past ten, but 
it was in between half past ten and 10 :45. 

Q Now, did you make an inspection of the 
premises occupied by Treficanto and the premises 
occupied by Caputo? 

A Yes, · sir. 
Q I show you photographs that were taken of 

those premises and I ask you about Exhibi t S-6 
and if the picture features the premises in the 
same condition in which you found · them. 

A This one here I cannot recall. 
Q I ask the same question relative to Exhibit 

S-7? 
A Yes. 
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States ' Witness, John Brinkman, Direct 

Q That picture exactly - features that portion 
of the premises in the same condition in which you 
found them when you went there? 

A Yes. 
Q I ask you the same question relative to 

Exhibit S-2? 
A Yes. 
Q And with ref er:eHce, to Exhibit S-5? 
A Yes. 
Q And with reference to Exhibit S-3? 
A Yes. 
Q And with reference to Exhibit S-4? 
A Yes. 
Q Now, you say you went into Caputo's apart-

ment and you looked about the apartment? 
A Yes. 
Q I inform you that this is the bedroom of 

Caputo's apar tment-

MR. SIMANDL. I object to that. Let the 
witnes s say. He was there . 

THE COURT. Sustained. 

Q Can you tell me, officer, if you know whose 
premises and what portion of the premises that 

10 
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picture phot ograpl-1s,? 3 O 
IV.LR. SIMANDL. What number -is··;!, 

MR. BOZZA. . That is Exhibit S-6. 
MR. SIMANDL. He said he could not re-

call. 

THE COURT. No, I do not th-ink that is ' 
the one he could not recall. 

MR. BOZZA. No, that is not the one, your 
Honor. 

40 
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Stclte's Witn ess, John Brinkman, Cross 

A It is hard for me to tell because what I took 
notice of I cannot see in this room. 

Q Now, then did you leave anyone in charge 
of the premises when you left? 

A Yes. 
Q Who? 
A Officer Schalk. 
Q Is Officer Schalk in court? 
A No, iSir; he is sick. 
Q How long has he been sick? 
A Since Saturday; last week Saturd ay, the day 

the officer was shot. 

CROSS EXAM INATION by Mr. Simandl. 

Q What time did you get there? 
A Between the hour of 10 :30 and 10 :45. 
Q When you got there the dead body was there 

already? 
A Yes . 

. Q Who else was there when you got th ere? 

A (Not answered.) 

THE COURT. The body was still there? 

WITNESS. Yes. 

Q Who else was still there? 
3 O A Officer England and Officer Schalk. 

Q These chairs were all grouped in the corner, 
were they not, by someone? 

A They were not this way. One chai r was 
over here against the stove. This one was here 
where the shoe is, and this one was over here. 
( indicating) . 

Q Then they are not the same as on that 
photograph? 

A . Outside of one. 
4 o Q Wait a minute. They were not the same as 
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State's Witness, John Brinkman, Cross 

the way th ey were when you got there? 
A No. . 

THE COURT. That is Exihibit what? 

MR. BOZZA. Exhibit S-5. 

Q And this chair was not in that position 1 0 
either, was it? 

A I do not recall that chair. 
Q You do not recall it? 
A I do not remember that chair. 
Q So th at that was not in that position? 
A I do not remember. 

MR. BOZZA. That is Exhibit S-7. 

THE COURT. Is there any evidence as to 
what time the killing occurred? 2 O 

MR. BOZZA. Not yet. I expect to prove 
that shor tly . 

MR. SIMANDL. I am going to object to 
any other crime than the one that occured at 
10:45. 

MR. BOZZA. Well, do you stipulate that 
this crime occurred at 10 :45? 

MR. SIMANDL. I do not stipulate anything. 
I object to any crime other than the one that 
occurred at 10 : 45 

THE COURT. Now, you said you were go-
ing to prove the time. 

MR. BOZZA. Yes, your Honor , as closely 
as I possibly can. 

Counsel for defendant Caputo prays an ex-
cept ion to the proof of any crime other 

30 

th an the crime which occurred at 10 :45. 4 0 
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Stat e's Witness, J os,eph Cocozza, Dir ect 

THE COURT. Well, there is no proof so 
far. 

JOSEPH COCOZZA recaHed in behalf of the State. 

DIRECT EXAMINATION by Mr. Bozza. 

Q Mr. Cocozza, who was left in cha rge of the 
premises after you completed your investigation? 

A Officer Schalk from the Fou rth Precinct . 
Q Where is Officer Schalk? 
A He is sick at home. · 
Q Did you try to subpoena him to bring him 

to court? 
A Yes , I tried to subpoena him yesterday , but 

he was not able to appear , so I sent a car after 
him this morni ng, and if he feels any better he 
can come down this morning. 

LOUISE WALDRON sworn in behalf of the State. 

DIRECT EXAMIN ATION by Mr. Bozza. 

Q Mrs. Waldron, on March 10, were you in the 
afternoon and evening thereof at premises 72 
Hayes street? 

A Yes. 
Q Did you ,see this shooting? 
A Yes. 

, Q What time did it happen? ., 0 
•> A Well, I could not really tell you, toward 

evening. 
Q What time was it when you first went into 

Caputo's apartment? 
A Half past one or two o'clock. 
Q In the afternoon ? 
A Yes. 
Q And were you awake all through this tim e or 

asleep? 
A No, I was asleep. 
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State's Witness, Louise Waldron, Direct 

Q And when you awakened, was it light Ol' 

dark? 

A I think it was dark. 

Q Was a lamp or any other lighting effect in 
the Caput o house when you awoke? l O 

A I r eally could not tell you ; I think there 
was. 

Q What time do you think, as accurately as 
you can t ell us, that this shooting occurred? 

A I could not tell you. 

Q Was it midnight or before midnight? 

A Before midnight. 
Q Did you see the officer,s come to the prem-

ises ? 
A No. 
Q · You did not see any of the police officers ? 
A No. 
Q How long before midnight was it? 
A I can't tell you. 
Q Do you know it was before midnight? 
A Yes. 
Q How do you know that? 
A It must have been before midnight, because 

I was sleeping, I was sleeping in the bed and heard 
some loud talking~ 

Q I don't want to know the facts now, you 
will be called for that later on. Please tell me 
now what time it happened, to the best of your 
knowledge? 

A About eight o'clock. 
Q You think it happened about eight o'clock? 
A Yes. 

CROSS EXAMINATION waived. 
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State's Witness, John England, Direct 

JOHN ENGLAND sworn in behalf of the Sta te. 

DIRECT EXAMINATION by Mr. Bozza. 

Q You are a member of the Newark Police 
Department? 

A Yes, sir. 
Q Connected with the Fourth Precinct? 
A Yes, sir. 
Q On the night of March 10, 1928, did you go 

to the premises 72 Hayes street ? 
A Yes, sir. 
Q What time? 
A At 10 :50 I was in the house. 
Q You were in the house at 10 :50? 
A Yes, sir. 
Q And when you got there, what did you see 

and what did you do and what did you hear? 
A I knocked at the door and that man there, 

the one furthest left, opened the door and on 
the floor lad a man shot. He said the man was 
shot in that house. I asked him who he was , and 
he said he didn't know, and there was a lady sitt iPg 
there, Laura Miller, and she said-

MR. WACHENFELD. I object. 

Q Under what circumstances did you go to 
!l O the premises? 

A On notice from a young man by the name 
of Burke, he summoned Officer Jaeger and :rryfelf 
on Springfield Avenue, he said there was a shoot-
ing match-

MR. SIMANDL. I object-
Q But as a result of this man saying somet hing 

to you you went to the premises? 
A Yes, sir. 

4 () THE COURT. The man who opened the 
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State's Witness, John England, Direct 

door, that is the man sitting right over there-

MR. SIMANDL. Stand up, Caputo. 

(Defendant Caputo arises). 

THE COURT. That is CJ,puto? 

MR. SIMANDL. Yes, sir. 

THE COURT. And what was it Caputo 
said ? 

WITNESS. He didn't say anything. I 
knocked at the door and walked in and said, 
"what is the trouble here?" He said, "This 
man is shot." 

Q You were the first officer on the scene, as 
fas as you know ? 

A Yes, sir, and Officer Jaeger, he was be-
hind me, two steps. 

Q What time were you informed of this, if 
you know? 

A About five minutes previous to being in the 
house, three minutes previous, that would be a 
quar ter to eleven. 

Q A quarter to eleven you were informed? 
A Of the trouble at 72 Hayes street, yes, sir. 
Q Do you know who this man was who told 

you of these facts which caused you to go to the 
house? 

A Why, I cannot recognize him now, but his 
name is Burke, that's all, he said, I don't know, 
I have his name and address. 

Q Haye you his name and address? 
A Yes, sir. 
Q What is his address? 
A One is Anthony VanTango, 291 Littleton 

avenue and one is Sally Burke, 20 Bedford street. 
Q How far were you away from 72 Hayes 
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State:s Witness, William A. Jaeger, Dire,et 

street when you were informed at 10 :45 o'clock? 
A One block. 

CROSS EXAMINATION by Mr. Siman.dl. 

Q And he said this man was shot? 
A Yes, sir. 

WILLIAM A. JAEGER sworn in behalf of the 
State. 

DIRECT EXAMINATION by Mr. Bozza. 

Q You are a member of the police depart ment 
connected with the 4th precinct? 

A I am. 
Q And on the night of March 10, 1928, did 

you go to the premises 72 Hayes street? 
2 () A I did. 

30 
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Q Under what circumstances did you go, what 
did you see and what did you do when you got 
there? 

A I was notified by a person by the name of 
Sally Burke of a shooting match-

THE COURT. What was the name? 

WITNESS. Sally Burke, I was notifie d by 
Sally Burke-

THE COURT. That is a woman, is it? 
WITNESS. No, sir; that is a young man. 

Q And where were you notified? 
A I was standing at Boyd street and Spri ng-

field avenue. 
Q And what did you do after you receive d 

that notificatio n ? 
A Officer England and myself went over the re. 
Q And how far were you away from 72 Hayes 

street when you were notified? 



59 

Sta te's Witness, Dr . Harrison S. Mart land, Diriect 

A One block. 
Q What time was it when you were notified? 
A About 10 :45. 
Q Did you make an inspection of the premise.s? 
A Not a very good one. 

CROSS EXAMINATION waived. 

DR. HARRISON S. MARTLAND sworn in behalf 
of the State. 

DIRECT EXAMINATION by Mr. Bozza. 

Q Dr. Martland, you are the Chief Medical 
Examiner of Essex County? 

A I am. 
Q And in your official capacity did you perform 

an autopsy upon one Anthony Tamburo? 
A I did. 
Q And before you performed the autopsy, was 

th e deceased identified for you? 
A The body was. 
Q By whom? 
A By one of the assistant medical examiners, 

Dr. Carmine Berardinelli, who saw the body at the 
seat of the crime on the evening before. 

Q I .show you Exhibit S-8, marked for identifica-
tion, and ask you if that is a picture of the man 
tha t you performed the autopsy upon. 

A It i~. 
Q Now, what did this autopsy consist of, doc-

tor, and what did you find? 
A My autopsy consisted of a complete examina-

tion of the body of the deceased. The body was 
tha t of an Italian man about 40 years of age, five 
feet 7 in height, about 155 pounds in weight, black 
hair and brown eyes. The body showed on the 
fr ont, the autopsy was done eleven hours after 
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death - the body showed on the front ent rance 
of three bullets, three bullet wounds situate d in 
the following positions: 

The first wound was situated on the right side 
one and a half inches below the right nipple. The 
wound on the skin here consisted of a reddish 
bruise one half inch in diameter, in the center of 
which was a hole one quarter inch in diameter. 
The edges of this hole were blackened. Situated 
to the right of this wound was a faint bluish 
bruising of the skin for a distance of about hvo 
inches, going to the right. There were no powder 
marks on the skin. There was no evidence of 
burning other than the blackened edges of the 
hole. This wound, on autopsy, was found to go 
directly backwards, almost horizontally slight ly 
downwards and ,slightly to the left, passing th rough 
the sixth rib, producing a fracture of the rib at 
this point; passing then into the right pleural 
cavity, the right chest, injuring the lower lobe of 
the right lung. It then passed through the dome 
of the diaphragm as it comes up into the abdominal 
cavity below, as the diaphragm comes up quite 
high in that region. It passed into the abdominal 
cavity now, going backwards and passed th rough 
the upper surface of the right lobe of the liver, 
producing a wound about two inches in ante rior-
posterior length. The bullet then came out of the 
liver and passed again into the diaphragm into 
the chest cavity going into the lower lobe of the 
right lung and passing out at the back about the 
tenth rib, between the tenth and the eleventh ribs, 
where the bullet was not found at autopsy, over 
the back, there was an incision over the 10th , 11th 
and 12th ribs, two and a half inches in vertical 
height, which was made after death; that was 
found by me on autopsy the next morning, and I 
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was told- well, there was a two and -a half inch 
incision mad e as the autopsy disclosed, after death, 
where I assume that the bullet had been extracted 
after death. This wound producEd extensive bleed-
ing into th e r ight pleural cavity , their being over 
a quart of fluid in the right. ches t compressing the 
lung; also fro m the wound in the liver, producing-
an extensiv e hemor rhage jnto the abdominal' 'cavity, 
so that th e pelvic cavity and both abdominal gut-
ters in th e abdomen were filled with :f111id arid 
clotted blood. The next woupd was a wound on the 
left side in front just below the free lower border 
of the rib s, situated also unde r the left nipple line, 
about her e (indicating). This wound was a much 
smaller wound than the wound on the r ight . The 
diameter of the hole here being about one-eighth 
inch, instead of one-.quarter inch. It was surround-
ed by a small bruised area, but th ere were no 
powder burns and no brands. This wound, on 
autopsy, passed directly backwards, almost hor-
izontal and slightly to the left for a distance of 
about seven and a half inches, where it was fouud 
in the muscles of the back , just in back of the left 
kidney. It had passed through the small intestine , 
producing small holes, with leakage ' into the per -
iosteum cavity, and it passed through the left 
kidney. A 22-calibre lead bullet was found back in 
the muscles from this wound. There was a wound, 
a third \}l'Ound, situated just above the pelvic bone 
here, an inch and a half to the left of the mid line 
and about a half inch above the bone was another 
bruise on the skin about th ree-eighths of an inch 
in size, containing in the center a guttered wound, 
as this bullet had tilted when it went in and 
lacerated the skin. This bullet passed downward 
to the ri ght for a distance of about two inches, 

10 

20 

30 

40 



10 

20 

40 

62 

State's Witness, Dr. Harrison S. Mart land, Dir,ect 

where it was found in the thigh just externall y to 
the femoral artery, and the vein. This wound 
produced hemorrhages in the surrounding muscle 
tissues, but did not actually go into th e abdominal 
cavity. 

THE COURT. You say that bullet was 
found? 

WITNESS. Yes, at a distance o.f two inches. 
Another 22-calibre lead bullet was found im-
beded in the muscles, so we have two bullets, 
both 22 calibre size, that I found in the 
autopsy. 

THE COURT. Both lead? 

WITNESS. Both lead. The rest of the 
autopsy showed no chronic or acute disease. 
There was a brush abrasion over the right 
forehead about an inch and a half in size and 
a small laceration over the top of the right 
ear. Outside of that there were no other 
bruises on the body. 

THE COURT. I did not get that. 

WITNESS. On the right forehead a brush 
abrasion a reddish scraping of the skin about 
an inch and a half in size and a small super-
ficial laceration over the top of the right ear . 
The stomach was practically empty. It con-
tained no gross food products. It had a slight-
ly sour odor and the mucousmembrane was 
free. The other organs showed no evidence of 
chronic or acute disease. 

Q Now, I show you an envelope which con-
tains a small bullet and ask you if you saw th at 
bullet before ? 
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A Yes. 
Q Where? 
A I removed that bullet from this body, and 

that was the bulle t which was taken from the 
wound on the left side, which was found in back 
of the left kidney. 

Q And I show you another envelope containing 
another small bullet and ask you if you saw that 
before? 

A Yes. That was the bullet that was removed 
from the wound in the thigh. 

(Two bullets offered in evidence and marked 
respe ctively Exhibits S-9 and S-10). 

10 

Q Now, doctor, in your judgment and opinion, 
what wa.s th e cause of death? 

A The cause of death was a bullet wound pro- 2 0 
ducing ext ensive hemorrhage into the pleural and 
abdominal cavities, with a combination of shock. 
The main amount of hemorrhage was due to the 
wound described in the right chest and produced 
by a lar ger bullet, I assume, than the two other 
bullets found. 

Q Now, you have testified, doctor, that there 
was an absence of powder marks in and about the 
vicinity of the wound you have described? 

A Yes. 30 
Q Will you please tell the court and jury what, 

in your expert judgment, that indicates? 
A Well, if the body was clothed, it might not 

indicate much. I should think it would indicate• 
that th ey were not fired at extremely close range, 
although the clothing which I examined from the 
wound on the left side had a distinct smell of 
powder. That wound on the left side, in my opin-
ion, was probably fired at a shorter range than the 
other two wounds, but none of the three were fired 4 0 
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at an extremely short range, as far as I can j udge 
from the body. 

CROSS EXAMINATION by Mr. Wachenfeld . 

Q You said with reference to wound number 
10 one, the first wound, that there were blackened 

edges? 
A Yes. 
Q What did you mean by that? 
A By almost any bullet wound the edges of 

the skin are blackened. That is due to two things , 
_.as a bullet enters the skin and strikes the soft , 
elastic skin, it pushes it in like a funnel so the 
edges of that funnel, the inside of that fu nnel are 
blackened by the lead of that bullet, fro m lead 

2 O alone. That is one thing, and also from the bruis-
ing, the impact. 

BO 

1 0 

Q Now, on these two bullet wounds on the 
body you . saw no powder marks on the body ? 

A No. 
Q Well, which of these three caused death? 
A That is a little more difficult to answe r. We 

can answer it in this way. The wound described 
in the groin, which went not into the abdominal 
cavity, but down into the thigh muscles. 

Q That is the one you described as wound num-
ber three? 

A Number three did not produce death. 
Q So that we have number three - we can 

eliminate wound number three as the cause of 
death? 

A Yes. Such a wound could have produced 
death from infection, but in this case he did not die 
from infection. 

Q So we can e]iminate entirely, so far as you 
are concerned, wound number three? 
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A Yes. 
Q Now, which of the woundf, number one and 

two caused death? 

A (Not answered.) 

THE COURT. Why do~1't you designate 
them as 22 and 32 calibre? 

Q Which of the two wounds, the 22 or the 
32 calibre, caused the death of this man? 

A In my opinion the bleeding from the 32 
calibre wound was more likely to have caused 
death in this case. On the other hand, the wound 
by the 22 calibre, which penetrated the small in-
testine and also produced considerable bleeding, 
Gould also have caused death. 

Q Ju st a minute. I am not asking you what 
might hav e caused · death , I am asking you in your 
opinion in this case which of the two wounds, in 
other words, the 32 or the 22 calibre wounds, 
caused th e death of this person, in your opinion? 

A In my opinion, it is a combination of the 
two wounds that caused death. 

Q All right. Then, in your opinion, the 32 
calibre wound without the 22 contributing wound 
would have caused death? 

A Oh, yes. My opinion Wais in this case it was 
a combination of the two wounds, but I would 
firmly favor the 32, as being the most severe. 

THE COURT. Would either one have been 
sufficient? 

WITNESS. Either one would have been 
sufficient. The 22 calibre could have caused 
death by hemorrhage and shock as in this 
case. 

Q I do not want to interrupt the doctor and 
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I do not want to interrupt the court, but the ques-
tion is what did it cause. 

THE COURT. Well, I asked him if either 
one would have been sufficient. 

MR. W ACHENFELD. I say th at is im-
material. In other words, pneumoni a would 
have been sufficient. 

THE COURT. But he did not have pneu-
monia, but he did have these two shots. 

Q Doctor, could you say, in your opinion, both 
of these bullets caused the death? 

A I have stated specifically that the cause of 
death was hemorrhage and shock and that both 
of these wounds produced hemorrhage and that 
both of these wounds could have produced shock, 
and either one could have produced shocks or hem-
orrhage alone, or they could have acted jointly and 
no one under the blue heavens can tell you more 
than that. 

Q That is what I am driving at; in othe r words, 
you cannot tell us definitely which of the two 
wounds caused death? 

A No. 
Q And you do not think anybody else could? 
A No. 

REDIRECT EXAMINATION by Mr. Bozza. 

Q Will you please tell us .what this mark from 
the neck down to this middle of the pelvis is? 

A That is the incision sewed up after the 
autopsy. 

Q And was that done by you? 
A No, not the sewing up, but the cuttin g. 
Q The incision? 
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A Yes. 
Q And will you indicate on that photograph 

the three bullet holes you mentioned, if you see 
them ther e? 

MR. W ACHENFELD. That picture is not 
in evidence. 1 0 

MR. BOZZA. I off er it in evidence. 

MR. W ACHENFELD. I object to it. 

THE COURT. For what purpose? 

MR. BOZZA. I off er it in evidence for the 
purpose of showing more specifically, more 
accura te ly, the locat ion of the three wounds 
explained by Dr. Martland and to show the 
man, his age- 2 O 

THE COURT. I have not allowed you to 
show the age. 

MR. BOZZA. To show that that was the 
man that was killed in Caputo's apartment. 

THE COURT. For the purpose of identify-
ing the deceased as the man who was shot? 

MR. W ACHENFELD. There is no dispute 
about it. The purpose of this picture is a 
pictu re of the dead man taken stark naked 
after the autopsy performed by Dr. Martland 
and it shows how the man was ripped open as 

·every man is ripped open after an autopsy. 
I still object to it and I say the method of the 
prosecutor is unfair, and I say no doctor could 
have given a more accurate and definite des-
cription of the wounds themselves. 

THE COURT. Let me ask this. Is it ad-
mitted by counsel for both defendants that 

30 

40 



10 

20 

40 

68 

State's Witn ess, Thomas O' Mara; Direct 

the man examined by Dr. Martland is the 
man who was shot at this address mentioned 
in the indictment? 

MR. SIMANDL. The deceased, yes, sir. 
THE COURT. I do not see any object in 

using the photograph. 
MR. BOZZA. All right. I will withdraw the 
photograph. 

THOMAS O'MARA sworn m behalf of the State. 

DIRECT EXAMINATION by Mr. Bozza. 

Q What is your business? 
A Funeral director. 
Q And where is your place of business located? 
A 120 Brandford place. 
Q Were you on the night of March 10 at 72 

Hayes street? 
A Yes. 
Q And for what purpose? 
A I was called by the assistant chief medical 

examiner, Dr. Berardinelli, to remove a dead body. 
Q And did you remove the dead body? 
A Yes. 
Q Well, where did you bring it? 
A To Holle's Morgue, 120 Brandford place. 
Q Were you present when Dr. Berardinelli ex-

amined the body of the deceased? 
A Yes. 
Q What did he do in the examination of the 

body of the deceased? 
A Well, he made a sort of a superficial examin-

ation in my presence and I removed some clothing 
for the doctor. It seems there was a supposed 
bullet in the back and the doctor took a knife and 
removed the bullet. 
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Q Now, I show you a bullet and ask you if 
you saw that bullet before? 

A Well, I could not say that I saw this partic-
ular bullet. It was a 32 bullet, bnt the doctor took 
it and handed it, I believe, to Detective Harris. 

Q I mean, were some of the police off icer.s there 
at the time? 

A Ys. 
Q And was it marked for identification? 
A Yes. 
Q Will you please look at the bullet and see if 

that is the bullet that was marked in the officers' 
presence. 

A Yes. The mark I see now; it was marked 
with a file cut on the top. That indicates it was 
the bullet I saw. 

Q And the bullet was given to Detective Harris? 
A Yes. 

(Bullet marked S-11 for identification.) 

JOSEPH HARRIS recalled in behalf of the State. 

DIRECT EXAMINATION by Mr. Bozza. 

Q Were you present when Dr. Berardinelli ex-
tracted the bullet from the back of the deceased? 

A I was. 
Q And was Mr. 0'Mara there? 
A He was. 
Q Were you given a bullet by Dr. Berardinelli? 
A I was. 
Q I show you Exhibit S-11 marked for identifi-

cation and ask you if that is a bullet that was 
turned over to you and by whom? 

A That was the bullet that was turned over to 
me by Mr. 0'Mara. 
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A And of what calibre is that bullet? 
A 32. 

(Bullet offered in evidence and mar ked Ex-
hibit S-11.) 

l O CROSS EXAMINATION waived. 

MR. BOZZA. I ask counsel if Dr. Berardi-
nelli were here if he would testify t hat he 
extracted the bullet from the deceased . 

MR. WACHENFELD. It is perfectl y agree-
able to me. 

THE COURT. To the same effect as if he 
appeared and so testified. 

2 0 LA URA SMITH sworn in behalf of the State. 

40 

DIRECT EXAMINATION by Mr. Bozza. 

Q Miss Smith, where do you live? 
A 685 East 140 street, New York. 
Q vVere you in Newar k, New Jersey , on March 

10, 1928? 
A Yes, I was. 
Q· Where? 
A I was in 72 Hayes street. 
Q Whom did you go to see at 72 Hayes st reet? 
A Joe Caputo's house. 
Q Did you know Joseph Caputo? 
A Yes, sir. 
Q How long had you known him? 
A About three years. 
Q And for what purpose did you go to 72 

Hayes street to visit Joseph Caputo? 
A To get some clothing that when I was work-

ing in Newark I had left in his care. 
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Q And what did that clothing consist of? 

A Some old fashioned clothing. 

Q And what time did you reach the apartment 
of Joseph Caputo'? 

A I haven't the Ieast idea. 
Q Well, was it in the afternoon or the fore-

noon? 
A I believe it was in the morning. 
Q. What time did you have breakfast that morn-

ing'? 
A I can't tell you. 
Q What time did you get up? 
A I don't know, I didn't keep no track of it. 
Q Were you sober that morning? 

· A Yes, I think I was, as far as I know. 
Q And what time did you take a train to come 

over to Newar k? 
A I came over on Friday to Newark. 
Q And did you spend that night in Newark? 
A Yes, sir. 
Q What time did you get up in Newark, do 

you know? 
A I came over in the afternoon. 
Q Approximately what time was it in the 

afternoon? 
A Oh, in the middle of the afternoon. 
Q Had you had your lunch ? 
A Yes, in the restaurant in Newark. 
Q You had your lunch in a restaurant in New 

York? 
A No, In Newark. 
Q And it was after you had your lunch that 

you went to Caputo's apartment? 
A Yes, sir. 
Q Will you say how long it was, fifteen min-

utes or an hour or a half an hour? 
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A No, I think it was around six o'clock on 
Friday night. 

Q Now, when you got to Caputo's apartment 
whom did you find there? 

A I didn't find anybody there. 
Q Did you get in ? 
A No, sir. 
Q Did you wait around? 
A I stood in the hallway and Jerry called me 

across the hall, he heard me knocking and he open-
ed the door. 

Q And who is Jerry? 
A Gerard, I think it is Treficanto. 
Q Gerardo is his name and you call him Jerry? 
A Yes. I don't know his name. 
Q Point him out in the courtroom if you see 

him here. 
A Oh, yes, there (indicating the defendant 

Treficanto). 
Q The man at the right or the left? 
A The man toward my right. 
Q With the brown overcoat? 
A Yes, sir. 
Q Now, he opened his door and let you in his 

apartment? 
A No, I iStayed at the threshold of the door 

and he said that Joe was not home yet. 
Q And did you go into his room or did you 

go into the corridor? 
A No, he stood at his door and I stood there 

and he remarked these words, "Here comes Joe 
now." 

Q . And did you see Joe after that? 
A Yes, and then we entered Joe's apartment. 
Q Who went into Joe's apartment? 
A This man who got iShot and I. 
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Q And this man who got shot did he come v;rith 
Joe or alone? 

A No, I was in that ' restmr :ant and the man 
who owns the re st auran t said to me, "Do you know 
where Joe lives--

MR. WACHENFELD. I object. 1 0 
TI-IE COURT. Don't tell us what he said. 

Q You went to the resaurant? 
A Yes, this man, I was reading a paper, a 

Newark paper, and I was sitting by the stove and 
in came the boss of the restaurant and said to 
me-

MR. SIMANDL. No, wait a minute, never 
mind what he said. After he conversed with 
you did you and he go out? 

A The thre e of us went out. 
Q Who, th e proprietor, the deceased -
A The dead man and I went out from the 

restaurant. 
Q Where did you go? 
A Over to Joe's house, because we wanted to 

see Joe, and he said he was a personal friend of 
Joe's, but a stranger to me . . 

Q This man that left with you was the pm-
prietor or the dead man? 

A No, th e dead man. 
Q So that when Joe came to the house you 

and the dead man were at the house waiting for 
him? 

A Yes, in the hallway. 
Q And when Treficanto came out of his door 

and told you that Joe was coming the deceased 
was righ t there with you? 

A No, I stayed there and went in Joe's apart-
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ment with this man and Joe-
Q Did anyone come in after, while you were 

there? 
A Later in the evening, yes, sir. 
Q How long were you in there before anybody 

came in? 
A Well, I can't tell you that. 
Q Fifteen minutes or an hour? 
A Well, I can't tell, I can't say. 
Q Well, was it still light or did it begin to get 

dark? 
A It commenced to get dark. 
Q And what were you and Caputo and Tam-

burro doing in the house? 
A Nothing, me and him was talking , that was 

all. 
Q Who was Joe? 
A Joe Caputo. 
Q Is he in court? 
A Yes, sir. 
Q Where is he? 
A Sitting next to Jerry Treficanto . 
Q In the blue suit? 
A Yes, sir. 
Q And who was he talking to? 
A He was talking in Italian to th is man that 

got shot. 
Q .., What were you doing? 
A Nothing, just merely talking the re and then 

I spoke to Joe about taking the clothi ng. 
Q Well, was anything cooked, did you have 

anything to eat? 
A I don't remember eating anyth ing there 

that night. 
Q Why don't you remember, you were sober? 
A Because I don't. 

MR. W ACHENFELD. Who said she wa,s 
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sober outside of the Prosecutor? I object to 
the Pros ecutor inserting she was sober. 

THE COURT. She said she thought she 
was sober. 

Q Now, why don't you remember what hap-
pened ther e? 

A Because it just slipped my memory. Noth-
ing occurred that I should remember it. 

Q Nothing occurred that you should remember 
it? 

A Nothing that woud drive it into my mind to 
remember. 

Q Who came in while these two men were talk-
ing in Ita lian and you were sitting there? 

A Louisa Waldron. 
Q And did she come in alone or accompanied 

by anybody? 
A I don't remember whether she had anybody 

with her, she came across the hall. 
Q And what did she do? 
A Well, just merely talked and Joe had told 

her that I could speak German-I didn't know the 
woman-an d we were just talking about some-
thing, .something in German, I was trying to 
speak somethi ng in German. 

Q Then, while you and Louisa Waldron and 
Joe Caputo and Tamburro, the deceased, were in 
Caputo's house, did anybody else come in? 

A Not that -I know of, I didn't see anybody. 
Q Not that you know of? 
A No, sir. 
Q What were you doing in this house all this 

time? 
A Nothin g, just merely sitting there with my 

things on. 
Q Did anything happen in that house? 
A Not, no, .sir. 

10 

20 

30 

40 



10 

40 

76 

State's Witness, Laura Smith, Direct 

Q What, no shooting took place in that house? 
A Nothing at all. 
Q vVere you Examined by the tvva lawy ers hGre 

up in the jail? 
A Yes, I was. 
Q On the 29th of May , 1928? 
A I don't remember the date, but I think it 

was last Tuesday. A week ago today, if I am not 
mistaken. 

Q And did you say this to them, "Do you un-
derstand th at I am talking about March 10th, the 
Satu rd ay afternoon"? 

A Oh, I thought you said on the 9th, I beg 
your pardon. 

Q Well, did Louise Waldron come up to that 
house on that night? 

A Yes , sir. 
Q Did n' t you t ell me that you had come to 

Newark on a Friday night and slept in Newark and 
then v1ent to Caputo's house the followi ng after-
noon? Saturd ay? 

A Yes, I said in the morning, I didn't say in 
the afte rn oon, I said I was there in the morning. 

Q Now, let us understand each other. On Sat-
urday did you go to Caputo's house? 

A Yes, I was there. 
Q What time did you go? 
A I don't know, early in the morning. 
Q Did you come from New York? 
A No, I came on a Friday night from New 

York. 
Q Did you sleep in Caputo's house? 
A No, I didn't do no sleeping, we were out until 

late and I went back there early in the morning. 
Q What time that morning did you get t here? 
A I haven't the least idea. 
Q Before dinner or before lunch? 
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A Yes, it was, when Joe came they were start-
ing to eat. 

Q When you came to Caputo's house that Sat-
urday morning who was there? 

A I was there, we were there twice when we 
went back. 

Q Who was there? 
A The man that died and Joe and I. 
Q And when you came there whom did you find 

in the place ? 
A We went there because we did not go back 

until late that night, it was away toward morning. 
Q You had been out the night before, all three 

of you? 
A Yes. 

- Q Then you came back to Caputo's house and 
stayed there ? 

A Yes, sir. 
Q Now, on this Saturday morning did anybody 

join you? 
A No, sir. 
Q That Saturday afternoon did anybody join 

you? 
A Yes, sir. 
Q Who? 
A Mary Brennan came. 
Q Who else? 
A And Louise Waldron. 
Q Who came in first? 
A Mary Brennan. 
Q What were you doing before Mary Brennan 

came in? 
A Sitt ing and looking at an old paper that 

I had. 
Q What did you do after Mary Brennan came 

in? 
A Well, Joe, a man started to fry some chops 
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and Joe went for some wine . 
Q Who fried the chops? 
A The man that got shot . 
Q The man that was killed? 
A Yes, sir. 
Q And Joe went for wine? 
A Yes, ,sir. 
Q That is the defendant Caput o? 
A Yes, sir. 
Q And did he come back wit h the wine ? 
A Yes, sir. 
Q How much of it? 
A Half of gallon. 
Q In a glass jug that was t ransparent so that 

you could see the quantity of the wine or was it 
one of the other jugs ? 

A One of the other jugs , the man th at died 
gave him the money to get it, a dollar and a half. 

Q Who gave Joe the money? 
A The man who was iShot. 
Q What did you do with that wine ? 
A Well, we sat down and made sandwic hes and 

drank wine. 
Q Did you dr ink anything else ? 
A Yes, sir. 
Q What else? 
A Whiskey. 
Q Who had the whiskey? 
A It belonged to Joe Caputo -. 
Q What did you eat? 
A Veal and pork chops they were. 
Q And as you were drinking and eati ng did 

anybody come in? 
A Yes, sir, Louise came in. 
Q Did she have anything to eat ? 
A Yes , I moved over and made her a sandwich 

and she sat down by me and ate it . 
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Q Did she have anything to drink? 
A Yes, Joe gave her a glass of wine. 
Q Did she come in alone or accompanied by 

any one? 
A She came in alone. 
Q Did anybody come in later and ask for her? 
A Jerry Treficanto. 
Q And what did he say to her? 
A He talked for awhile to Joe and this other man 

in Italian, ju st easy and went out and came back 
again and asked for Louise. Is she coming over 
and she called him Charlie and said, "All right, 
Charlie, in a little while", she did not come over 
and he came back angry with her coat and scarf 
and he thr ew it in her lap. 

Q Did he do anything to her? 
A No, sir . 
Q He thr ew her scarf and coat in her lap? 
A Yes, sir . 
Q Did he leave the premises or did he stay in 

Caputo's house? 
A No, sir, he went out. 
Q Did he have anything to drink? 
A No, Joe offered him a glass of wine but he 

said no. 
Q Did he come back after he· threw her coat 

and scarf into Louise Waldron's lap? 
A I don' t recall him coming back at all. 
Q You don't recall him coming back at all? 
A Not then. 
Q Did he come back after that at any time? 
A At t he time of the shooting. 
Q How long after that? 
A To me it seemed a half or an hour. 
Q Now, when he came back, what, . if anything, 

did he do, what did he say and what did you hear? 
A Well, Louise Waldron and I was lying on the 
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bed in Joe's apartment in the bedroom, and I heard 
some loud talking and I went to see what it was 
and I rolled out of bed, and as I did I .saw Jerry 
Treficanto standing in the doorway, and as I leaned 
up quick I saw him point a revolver at Joe Caputo. 

Q In what hand did he have the revolver? 
A In the right hand. 
Q And when he came into Caputo's apartment 

with the revolver in his right hand where did he 
stand? 

A Right at the threshold of the door . 
Q And where was Joe Caputo when he came 

in with the revolver? 
A Standing in the front part of the st ove. 
Q What did Joe Caputo do when Je rry Trefi-

canto came in with the gun? 
A He was standing there when Je rry fired 

quick and he ran to the bedroom and to t he trunk 
and took a gun out. 

Q How many shots did Treficanto fire? 
A One then. 
Q Where did he aim? 
A Toward the stove, where Joe was ,st anding. 
Q And what did Joe do? 
A He ran to the bedroom. 
Q What did he do in the bedroom? 
A Ran to the trunk and took his revolve r out. 
Q What did he do with the revolver? 
A He goes back and stands at the door and 

fires to the place where Jerry was standing . 
Q How many shots did he fire that way? 
A One from the door. 
Q Did he fire any other from any othe r part 

of the apartment? 
A Yes, sir. 
Q How many? 
A One more that I saw. 
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Q And he aimed it at whom? 
A The doorway where Jerry was standing. 
Q Was Jerr y replying with any more shots? 
A Yes, sir. 
Q How many more? 
A One that I know. 
Q When Jerry fired the first shot at Caputo, 

Caputo was at the stove? 
A Yes, sir. 
Q After Caputo went to get his gun from the 

trunk he st ood at the door between the bedroom 
and kitchen and fired at Jerry? 

A Yes, sir . 
Q Now, when Jerry responded with another 

shot, as you testified, where wais Caputo? 
A Well, Joe jumped from the door into the 

corner and I could not see him, and Jerry fired 
from the door way into the corner. 

Q Now, fr om what door and irito what corner? 
I show you Exhibit S-1 which is a map of the 
premises. Now, this is Hayes street, this is the 
building facing the sidewalk, this is the alley lead-
ing into tha t house this is the hallway, this is 
Tamburro's apartment, this is Caputo's apartment, 
this is the door leading into the kitchen, that is 
the bedroom, show us, after Caputo fired at Jerry, 
where Jerry istood when he fired back at Caputo? 

A Jerry stood here and Joe jumped into this 
place here, he jumped into that corner here, that 
is when Jerry fired the second shot that I saw 
(indicating). 

Q Now, when Jerry came into the kitchen with 
his gun in his right hand Caputo was in front of 
this stove? 

A Right in front. 
Q Show us where? 
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A Right across here (indicating). 
Q And where was Tamburro at th at ti me? 
A Right here, sitting with his back t oward the 

wall, right there (indicating). 
Q And where was Tamburro at that t ime? 
A Right here, sitting with his back toward 

the wall, right there (indicating). 
Q Will you please indicate, I will indicate where 

you told me Caputo was. 
A Right here, sitting with his back to the 

door when the first shot was fired (indi cating). 
Q Now, then, where was Jerry when he first 

came into the apartment and fired the first shot 
at Joe? 

A Jerry was right here with the door not fully 
opened. 

Q About there (indicating) ? 
A Yes, sir. 
Q Well, I will mark a J' there for Je rry. 
A Yes, sir . 

THE COURT. The door is not fully opened? 

WITNESS. No, just like a perso n would 
push open the door. 

MR. BOZZA. I better mark th at a T for 
Treficanto. 

Q Where was Caputo at that time? 
A Right over here (indicating)? 
Q When the first shot was fired? 
A Yes, sir. 
Q Then, you saw Caputo come across the kitchen 

into the bedroom to the trunk? 
A Yes, ,sir. 
Q Come back with a revolver? 
A Yes, sir . 
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Q And where did he stand when he fired at 
Jerry? 

A Right there (indicating). 
Q Now, then. Jerry fired at Caputo after 

Caputo fired at him? 
A When Jerry fired he jumped into this corner. 

THE COURT. Whom did you say? 

WITNESS. Joe Caputo jumped from here 
into th e corner and I did not see him then. 

Q And he ·went into that corner? 
A Yes, sir. 
Q That is when Jerry fired the second shot at 

him? 
A Yes, sir. 

10 

THE COURT. Where were you standing? 2 0 
WITNESS. I was standing back here in the 

bedroom, because when Joe fired this shot 
he knocked me across the foot of the bed and 
I went here thinking Joe might fire again. 

Q Louise Waldron was in back of you? 
A Yes, sir. 
Q Was she near the window and you were near 

the door? 
A Yes, and when I heard the noise I rolled out 

quick and that is when I saw Jerry and when I got 
up I saw him standing there. 

Q Now, then, when Caputo went to that corner 
where th e closet is and after Treficanto had fired 
at him th e second time, what did Caputo do, if 
anything ? 

A Well, I did not see him for a minute, the 
next I saw Joe he was back here again and I saw 
both, one firing from this side and one from that 
side. 
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Q They fired some more shots at each other? 
A Yes, sir. 
Q But Treficanto never changed his position 

while he was in that kitchen? 

MR. W ACHENFELD. Don't lead her, please. 
A He stood in the doorway. 
Q Caputo came over here afterwar ds and then 

they fired at each other (indicating) ? 
A Yes, sir. 
Q Now, how many shots did Caputo fire at 

Treficanto and how many shots did Treficanto fire 
at Caputo, if any, while they were in that posi-
tion? 

A I don't remember. 
Q One or more than one? 
A It seems to me like one. 
Q It seems to you like one from each ? 
A Yes, sir. 
Q And afte r they fired from that position as 

you indicated, what did Treficanto do? 
A He disappeared from the door and turned 

this way from the yard. 
Q Now, did you see him again afte r that? 
A No, I did not. 
Q Did you hear any more shots? 
A Yes, sir, I did. 
Q Do you know where the shots came from? 
A They came through the window . 

· Q What window? 
A The kitchen window over the tab le. 

THE COURT. Where is that, which is, the 
kitchen window over the table. 

WITNESS. This is the table and here is 
the window . 
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Q Now, how many 1shots came from there? 
A Two. 
Q Now, when two shots came from that window 

where was Tamburro? 
A Well, I did not see him after, only when I 

saw the first shot fired. 
Q Where was Caputo? 
A Caputo, he is in the kitchen when the two 

shots came thr ough the window. 
Q What part of the kitchen? 
A Right over here (indicating). 
Q Where he was the last time after he had 

received the last shot from Treficanto? 

10 

MR. W ACHENFELD. I don't think the 
Pr.osecutor ought to ask some questions and 
wind up with the word "received". 2 0 

THE COURT. No, strike that part out. 

Q Now, what did Caputo do after Treficanto 
went out and after you heard the two shots come 
through th e window ? 

A He disappeared. 
Q :bo you know where he went? 
A No, sir. 
Q What did you do after the shooting was 

over? 
A I went in and got this coat and put it on, 

a brown coat, and I put the other coat over my 
arm and th en the officers came-

THE COURT. When you started to do that 
did you see the deadman? 

WITNE SS. Not until the officers came. 

THE COURT. And when you saw him 
where was he? 
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WITNESS. He was lying face down near 
the ice box. 

THE COURT. Indicate that, please . About 
how many feet was that from the place where 
he was seated? 

WITNESS. He was seated over here. 
THE COURT. How many feet would that 

be from where he was seated? 
WITNESS. I cannot tell you. 

Q Just in this room. 
WITNESS. Here is the entrance door and 

here is the ice box, and it was jus t a few 
steps. 
Q You say his head was near the doorway and 

his feet there (indicating) ? 
A Yes. 
Q And was it straight with the ice box ? 
A Straight. 
Q I will indicate by putting an H the re and 

F here, is that right? 
A Yes. 
Q That is when the officer came? 
A Yes. 

THE COURT. Then it was only a few sec-
onds after the shots that the officer got there? 

WITNESS. Yes, it was. 
Q Now, during this time that Treficanto was 

firing at Caputo and that Caputo was firing at 
Treficanto, did you see Tamburro? 

A Only that one time. 
Q And when you saw him, who was he facing? 
A Well, Joe was over about here and Mr. 

Jerry Treficanto was here, and the man was sitting 
here facing that way (indicating). 

Q Now, then, going back a little bit to the time 
when Treficanto left and came back with the gun, 
did Mary Brennan leave Caputo's apartment and 
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O'O into the apartment of Treficanto? 
"' A Not tha t I know of, no sir. I could not say; 
I do not know. 

Q Could you recognize the gun? 
A No, sir; I could not. 
Q -that Treficanto had? 
A No, sir . 
Q That Caputo had? 
A No, sir. 
Q Did Tamburro have a gun? 
A Not th at I know of. 

CROSS EXAMINATION by Mr. Simandl. 

10 

Q Miss Smith, I just want to clear up a few 
things in my mind. Where was Mary Brennan 
seated? 2 0 

A At th e end of the table. 
Q Where ? Just point, will you? 
A Right here (indicating). 
Q About there, eh? 
A Yes. 
Q Was th er e a chair there? 
A Yes. 
Q We will put Mary there. All right. Now, 

where were you-you were in the bed? 
A Yes. 30 
Q This bed is practically up against the door-

way? 
A Yes. 
Q Then there is a passageway here ? 
A Yes. 
Q You can see from in here right out into 

the hallway ? 
A Int o the hallway. 
Q You can see part of the hallway? 
A Y~. 40 
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Q Now, there is a sink there? 
A Yes. 
Q Close up against the stove? 
A Yes. 
Q And the .stove does not allow very much 

room if there is a chair here to get in back of? 
A Well, th~re is no chair near the sink and 

stove. 
Q This is Exhibit S-5. 

MR. BOZZA. Are those pictures in evi-
dence? 

THE COURT. They are not admitt ed now. 

MR. BOZZA. I do not think that counsel 
can use the pictures unless they are admitted 

2 O in evidence. 

BO 

40 

MR. SIMANDL. The possibility is they will 
be admitted in evidence by reason of counsel 
using it. 

THE COURT. Well, why shouldn't he use 
them. He is in court in the presence of the 
Prosecutor. 

MR. BOZZA. Because I think that none 
of the pictures-

THE COURT. Well, they may not be pub-
lic property. 

Q Well, Miss Smith, there is a chair, you say, 
at the end of the table? 

A Yes. 
Q And Mary Brennan was sitting on it ? 
A Yes. 
Q Now, there is not very much room between 

the chair and the stove ? 
A No, there is not. 
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Q Now, when you say that Caputo went over 
to the' side you have indicated by the stove he 
had to run in back of Mary ? 

A Well, when the first shot was fired, she had 
been sitting on the chair, but she had gone out 
when the shooting was going on. 

Q Well, was he standing in front of the stove? 
A Yes. 
Q Well, was it right where they open the doors? 
A The fr ont, yes. 
Q Well, now, look at this again. This here is 

the toilet door? 
A Yes, t hat is the toilet door. 
Q Well, it is in the front. 
A Well, I call that on the side; that is the 

front part of the stove, or the end of the stove, 
but I call that the front. 

Q Now, Caputo was then standing there? 
A Yes. 
Q Noth ing in his hand ? 
A Not that I .saw anything in his hand. 
Q Just standing there? 
A Yes, talking to Mary Brennan and this man. 
Q And then this man Jerry came in and stood 

in this doorway? 
A Yes. 
Q In Caputo's doorway? 
A Yes. 
Q And the first thing you saw him fire a shot 

at Caputo ? 
A Yes. 
Q And then Caputo ran? 
A Yes. 
Q Int o his room? 
A Yes. 
Q And got a gun out of the trunk? 
A Yes. 
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Q And the next thing he did was to stand in 
this doorway ? 

A Yes. 
Q Is there a door here? 
A No. 
Q It is open there ? 
A Yes. 
Q And he fired at Treficanto stan ding here in 

the doorway? 
A That is where I saw Treficanto standi ng. 
Q Was the gun in Treficanto 's hand? 
A I could not see. 
Q Then where did Joe go? 
A He juniped into the corne r . 
Q Then what happened? 
A There was a shot fired by J erry into the 

corner. 
Q Then what did Caputo do? 
A The next time I saw him, Je rry was stand-

ing over here (indicating) . 
Q Jerry was still here and he fired a shot at 

Caputo and Caputo fired back? 
A Yes. 
Q Then Treficanto goes away? 
A Yes. 
Q And the next thing you hea r is three shots 

and you do not know who fired the m? 
A No. 
Q Did Caputo always .stay in the kitchen? 
A In the kitchen. 

CROSS EXAMINATION by Mr. Wachenfeld. 

Q When did you first met this man Tamburro? 
A I was in a restaurant in Newark. 
Q What night of the week? 

4 o A On a Friday night. 
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Q You met him on a Friday night? 
A Yes. 
Q Was th at the first time you knew him? 
A I never knew the -man before. 
Q How did you come to meet him? 
A I was sitting in the restaurant reading a 

paper and the boss, an Italian man, he said did I 
see anything of Joe and I said, "No, why," and 
he just shru gged his shoulders and he goes out 
again. 

MR. SIMANDL. I object to all conversa-
tions had between Treficanto and this wit-
ness not in the presence of Caputo. 

THE COURT. Well, this is not Treficanto, 
-this is th e restaurant man in New York. 

WITNESS. No, in Newark . 

Q Well, at any rate, without going into de-
tails, you met Tamburro in a restaurant in New-
ark on Frid ay night ? 

A Yes. 
Q Were you introduced to him? 
A No. 
Q Did he have a name, so far as you know? 
A No, sir; I never knew the man from Adam . 

10 

20 

Q Where did you go with him? 3 0 
A The man in the restaurant asked me-
Q Where did you go with Tamburro? 
A Over to J oe Caputo's. 
Q Friday nght? 
A Frid ay night . 
Q What time did you get to Caputo 's? 
A Around .supper time. 
Q What time of night was that? 
A Around six o'clock. 
Q How long did you stay there? 4 O · 
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A Quite a while. 
Q What do you mean by quite a while ? 
A Well, maybe an hour and a half or two 

'11ours. 
Q Up until what time? 
A I could not tell you. 
Q Drunk or sober? 
A I had a couple of drinks of wine. 
Q Only a couple? 
A Yes. 
Q Would you say you were drunk? 
A No, sir; I was not drunk. 
Q You would say you were then sober? 
A Well, I was not sober if you had a couple of 

glasses of wine. 
Q You were inbetween? 
A No. 
Q Well, where were you in reference to intox-

ication and sobriety? 
A Well, you would not call a person sober who 

had a few glasses of wine. 
Q Well, would you call yourself perfectl y sober? 
A No. 
Q Well, it depends on what kind of wine or 

whiskey you had? 
A Most likely. 
Q What time did you stay there that night? 
A I do not remember what time it was , but we 

went out. 
Q Twelve o'clock or one o'clock? 
A I have not the least idea. I did not time. 
Q Around two o'clock in the morning? 
A No, it was earlier than that. 
Q One o'clock? 
A Well, maybe it was round nine o'clock. 
Q Where did you go? 
A Over to a restaurant. 
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Q Back to the same restaurant? 
A Yes. 

THE COURT. This was Friday nght? 

WITNESS. Yes. 

Q Was Tamburro still with you? 10 
A Yes. 
Q Was Joe Caputo with you? 
A Yes. 
Q How long did you ,stay at the restaurant? 
A I do not know. They were over there talk-

ing, a friend of Joe's and him; they were talking 
in Italian and I was talking to one of the wait-
resses. 

Q .How long did you stay in the restaurant? 
A I don't know. 2 O 
Q And th at is your only social activity while 

you were in the restaurant? 
A Yes. I was talking to the girl in the 

restaurant. 
Q I say that was your only social activity? 
A Yes. 
Q How long did you stay in the restaurant? 
A I do not know. It was real late. 
Q What do you mean? 
A Well, early in the morning. 
Q What do you -mean by that? 
A Well, maybe two o'clock. 
Q So you stayed there from shortly after nine 

o'clock until two o'clock talking to the waitress in 
the restaur ant and that was all you were doing? 

A Yes. 
Q And · Tambur ro and Caputo were with you ? 
A Yes. 
Q Where did you go? 
A We went out. 
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Q Where? 
A Over to Joe Caputo's house. 
Q You went back to Joe Caputo's house? 
A Yes. 
Q About two o'clock in the _ morning? 
A Yes. 
Q How long did you stay there then? 
A I stayed there until the rest of the women 

came in. 
Q There was not any waitress for you to talk 

to in Caputo's house at that time in the morn ing? 
A No. 
Q Who were you talking to? 
A To Joe and the man who got shot. 
Q Did the man who got shot talk Engli sh? 
A Not very well. 
Q Did he talk Italian? 
A Yes. 
Q Do you understand Italian? 
A No. 
Q Did you talk in Italian? 
A No. 
Q So you stayed there in Caputo's apart ment 

until the next afternoon when you met Mary 
Brennan? 

A Yes. 
Q Did you sleep that night in Caputo 's? 
A I sat on a chair. 
Q Where? 
A In the kitchen. 
Q And did the two gentlemen in the party go 

to bed? 
A I don't know whether they did or not. 
Q Were you there? 
A Yes. 
Q There is no door in the doorway leading from 

the so-called 'kitchen to the bedroom? 
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A No, th ere is not. 
Q Did you have any night clothes with you? 
A I did not take my clothes off. 
Q You kept your street clothes on and slept 

in a chair all night ? 
A Yes. 
Q Did t he men go to bed ? 
A I don't know. They may have laid down on 

the bed. . Maybe they did. 
Q What time did they get up in the morning? 
A I don' t know. I did not time them. 
Q What time did you get up in the morning? 
A I didn't have to get up. I was already up. 
Q You didn't go to sleep at all? 
A Well, I may have laid on my arm on the same 

chair. 
Q Well, what time were you up and walking 

around? 
A I was already up. I was sitting on the 

chair. 
Q Well, when did you get up off the chair? 
A I didn't time. 
Q You could not tell us whether it was nine or , 

ten o'clock ? 
A More than likely I got up more than once·. 

I did not keep no track . 
Q How many times did you get up and walk 

around? 
A I didn't count them. 
Q But you did get up and walk around ? 
A I don't know if I did or not. 
Q You do not remember that? 
A No. 
Q Well, if you walked around, where did you 

walk to? 
A Well, maybe to the bathroom and back. 
Q Well, at any rate, did you go out of Caputo 's 

10 

20 

30 

40 



10 

20 

96 

State's Witness, Laura Smith , Cross 

house the next morning? 
A No. 
Q Stayed there that morning? 
A Yes. 
Q What did you do? 
A Sitting there reading the paper . 
Q Where did you get the paper? 
A Well, when I come from New York on Fri-

day morning, I bought it. 
Q So you were reading Friday's paper Saturday 

morning? 
A Yes, because there was no othe r one there. 
Q Did it take you all the morning? 
A Well, I suppose I was looking over it. 
Q And was Tamburro in Caputo 's house all 

that morning? 
A Yes. 
Q Was Joe Caputo there? 
A I don't know whether he was the re or gone 

out. 
Q Who next came in Caputo's apartme nt? 
A Mary Brennan. 
Q How long had you known Joe Caputo before 

this thing happened ? 
A About three years. 
Q Did you see him quite often durin g that ;~o time? 

10 

A No. 
Q How often did you see him? 
A Very seldom. 
Q How long was it before that date? 

MR. BOZZA. I think that is pretty far 
fetched. 

THE COURT. Well, I will allow him to 
find out. 
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Q How oft en did you see him during that 
time? 

A Well, when I was working in Newark and he 
came into the restaurant, the man in the rest-
aurant used to change Joe's checks. 

Q Where did Caputo live before he lived at 72 
Hayes street? 

A On 15th avenue. 
Q Did you visit him there? 
A Once, when I took my clothes over. 
Q Did you meet Mary Brennan there? 
A Only once. 
Q Well, th e next person that came into Caputo's 

apartment on Saturday, March 10, was Mary Bren-
nan? 
· A Yes. 
Q What t ime did she come there? 
A Amund noon time, when we were going to 

eat. 
Q By that you mean twelve or one o'clock? 
A It may have been one. 
Q And when Mary Brennan came there, did she 

eat with you ? 
A Yes. 
Q So ther e was a foursome at the dinner or 

lunch, what ever you call it? 
A Yes. 
Q The defendant Treficanto was not there? 
A No. 
Q Well, dur ing lunch did you have anything to· 

drink? 
A We had wine. 
Q Anythin g else ? 
A Not th en. When we were eating we were 

drinking wine. We had whiskey first. 
Q Where did you get the · whiskey? 
A The man who got shot took it out of Joe's 
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closet and give us a glass. 
Q Did you only have one glass ef whisk~y? 
A It was a large one. 
Q Did you only have one glass of whiskey? 
A As· far as I know. 
Q Do you know what time in the afte rnoon you 

had the glass of whiskey? 
A It was just before we ate. 
Q When you got through eating, what hap-

pened? 
A They were talking and I went into the bed-

room and I laid down on the side of the bed and 
Louise Waldron crawled in back of me. 

Q What time did you go on the bed? 
A Well, I didn't have any sleep the night be-

fore. oo 
6' Q At that time were you drunk or sober? 

A Well, I drank quite a little wine. 
Q Were you drunk or sober? 
A Well, I was not sober. 

MR. BOZZA. I think it calls for a conclu-
sion. 

THE COURT. She has a righ t to say 
whether anybody is drunk or sober. 

Q Would you say that time you were drunk or 
sober? 

3 O A Well, I was not sober. 
Q Would you say you were drunk? 
A Well, more than likely. 
Q Now, had you been in that bedroom in 

Caputo's apartment before Mary Brennan got 
there? 

A Yes, in the morning I was. 
Q What doing? 
A I was getting my old brown coat . 
Q Hadn't you been in that bed sleeping? 

4 0 A No. 
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Q Isn't it a fact that when Mary Brennan came 
there you were in Joe Caputo's bed? 

A I was not. I was in the kitchen when Mary 
Brennan came. 

Q You are sure about that? 
A Positive. 
Q Now, when you decided to go to bed, were 

you put to bed by Joe Caputo? 
A No; Joe took me by the arm and said, "Why 

don't you lie down," and I laid down. 
Q And after Joe took you by the arm and led 

you to the bed, you went to sleep ? 
A No. Louise Waldron came in and laid down 

in back of me. 
Q Was she drunk or sober? 
A She was as drunk as I was. 
Q And you and Louise went to sleep? 
A Yes. 
Q How long did you sleep? 
A It seemed to me a half an hour. 
Q Now, before you went into the bedr.oom to 

go to sleep, you saw Treficanto come into Caputo's 
apartment ? 

A Yes. 
Q Did he talk English when he came in? 
A No. He was talking to Joe in Italian. 
Q Did. you ever hear Jerry talk English? 
A Not to my knowledge, because I didn't know 

the man. 
Q You had never met him before? 
A Not to my knowledge, no, sir. 
Q Now, when he came in, Mary Breni).an was 

there? 
A Yes. 
Q Was Louise Waldron there? · 
A Yes. 

\. 
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Q Tamburro was there and Joe Caput o was 
there? 

A Yes. 
Q Well, when Jerry came in, he said something 

in Italian to whom? 
A To Joe. 
Q And did Joe answer him in Italian ? 
A Yes. 
Q Was there a conversation? 
A Yes, everything was in Italian, but in Italian 

it sounded as if they were fighting, if the y were 
not. 

Q Well, as far as ,YOU could see there was no 
fighting? 

A No. 
Q And then Jerry went out? 
A Yes. 
Q And Louise Waldron stayed there? 
A Yes. 
Q How long before Jerry came back? 
A Well, he was not gone long. He went across 

the hall and came back. 
Q How long would you say he was gone? 
A I don't know. 
Q About? 
A Well, it was not long. He just merel;v went 

across the hall. 
Q Well, fifteen or twenty minutes or an hour 

or two hours? 
A Well, it was not that long. It was only a 

little while. 
Q And then Jerry came back? 
A Yes. 
Q What did he do then? 
A He had Louise's coat and scarf and threw 

them in her lap. 
Q Did he say anything to her at that time? 
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A No. It was before when he asked her if she 
was coming over. 

Q In En glish ? 
A Yes. 
Q She called him Jerry? 
A Yes. 
Q When Jerry came back he threw the .scarf 

and hat on Louise's lap? 
A No, t he scarf and coat. 
Q And did he say anything to Louise then ? 
A I don't know if he did or not. 
Q Louise had been drinking whiskey by that 

time, had she not? 
A Yes. 
Q Isn' t it a fact that Louise then told Jerry 

that he could go to hell? 
A I didn't hear her say anything. 
Q You did not hear her say anything? 
A No, I didn't. 
Q You are sure about that? 
A I am positive. 
Q Well, at any rate, did she 1say anything to 

Jerry like that ? 
A She might have said something. I did not 

hear her voice. 
Q What did Jerry say after she spoke to him? 
A He went across the hall. I do not know 

whether he werit in his house or came out. 
Q Well, did he come back again ? 
A I do not remember him coming back again, 

until he come back with the revolver. 
Q You haven't any idea how long you were 

sleeping? 
A It seemed short to me. It may have been a 

half hour . 
Q Did you say this morning when you were 

first called that you thought this shooting took 
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place about eight o'clock? 
A I didn't. 
Q What time did you say was the time of the 

shooting? 
A I didn't mention anything about the shoot-

ing. 
Q Well, what time did the shooting take place? 
A It was dark. 
Q What time did it take place? 
A I don't know. 
Q Six o'clock. 
A No, it was later. 
Q Seven? 
A I couldn't say. 
Q Eight? 
A I couldn't say. 
Q Nine? 
A I couldn't say. 
Q Ten? 
A I don't know. 
Q You cannot give us any idea whether it was 

seven or twelve o'clock? 
A No, I couldn't. 
Q Why not? 
A Because I didn't look at any clock. I had 

been lying down and I did not know what time 
of the night it was. 

Q What was the next thing you heard aft er 
you were sleeping? 

A I heard some noise. 
Q What kind of noise? 
A It seemed to be a thumping like a bang on 

the door and loud talking. 
Q Was it loud talking in Italian? 
A Yes. 
Q Could you tell who was talking? 
A No, I couldn't, the both of them were talk ing. 
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• Q Could you tell from where you were at that 
time what was causing the thumping? 

A No, I couldn't. 
Q Did it sound like a man's head hitting the 

floor? 
A Only it sounded like a knob rattling on the 

door. 
Q You think you could distinguish between that 

noise and the-
A Oh, yes. 

MR. SIMANDL. And the knob what? 

WITNESS. Well, somebody trying to open 
th e door in a hurry. 

10 

· Q How long did that continue? 
A Well, when I heard it and the loud talk and 2 0 

I went to see that and that is when I tumbled out 
of the bed. 

Q Didn't it continue, as a matter of fact, for 
ten minutes? 

A No, · it didn't seem ten minutes to me. 
Q Didn't you so testify on yo_ur examination? 
A It was ten minutes? 
Q Yes. 
A Well, it did not seem any more than five 

minutes to me. 3 0 
Q No, was it five minutes? 
A Well, that is all it seemed to me. 
Q Didn't you say on this examination that it 

was ten? 
A Well, I do not remember whether it seemed 

ten to me. 
Q Well, during the time you heard this thump-

ing and the argument in Italian, you were in 
bed, weren't you ? 

A Yes. 40 
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Q Which way were you lying on the bed? 
A My head was toward this way( indicating). 
Q Your head was toward this partitio n? 
A No, this way. My feet was toward the 

trunk. 
Q And where was Louise lying? 
A In back of me, over against the wall. 
Q And she was lying in the same relative posi-

tion you were ? 
A I do not know what position she was lying 

in. I was lying on my back. 
Q Was there any light in this room? 
A Only from the window . 
Q Which window? 
A Over that way (indicating). 
Q Well, this was at night? 
A Yes. 
Q Did any light come in? 
A I couldn't see any. 
Q So there was not any light in that room? 
A No. 
Q Then when you woke up did you say you 

rolled out. of bed ? 
A As I heard this noise I turned quickly and I 

was too near the edge of the bed, and I rolled out. · 
Q Now, before you rolled out of bed, did you 

hear a shot fired ? 
A No. 
Q Sure about that? 
A Positive. 
Q Where were you when you heard t his shot? 
A I was standing up. 
Q Standing up where? 
A In the bedroom. 
Q Where abouts in the bedroom? 
A I stood about here (indicating) . 

MR. BOZZA. I ask that that be marked. 
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Q Right there ? 
A Yes. 
Q What do you want to mark it? 

MR. BOZZA. S, Smith. 
Q S. That is where you stood? 
A Yes. 
Q Now, up to the time you had gotten up, did 

you hear a shot fired? 
A Not until the time I got up, no, sir. 
Q Sure about that? 
A Positive. 
Q When you got up, what did you ,see? 
A I saw Jerry Treficanto. I looked quick and 

I saw Jerr y Treficanto go like this to see who he 
_ was aiming at, and it was Joe. 

Q You could see all that . after the whiskey 
and wine you had in you ? 

A Yes. 
Q And after you had been sleeping? 
A Yes. 
Q And after you fell out of bed_? 
A Well, I didn't fall, just as you roll out. 
Q Where was Jerry at the time ? 
A In the doorway, entering into the hall. 
Q And was the door open or closed? 
A It was not fully opened. 
Q Well, was it just slightly ajar? 
A No, that way (indicating). 
Q Sur e you could see all that? 
A Yes. 
Q How many lights were there in this so-called 

kitchen? · 
A One. 
Q Where was that? 
A Standing on the table ·. 
Q Standing on this table? 
A Yes. 
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Q Where was Joe at that time that Jerry was 
in the doorway? 

A Standing over there (indicating) ; it is mark-
ed there. 

Q It is marked here? 
A No, over here (indicating). 
Q Where was Tamburro? 
A When I looked he was sitting on t hat chair 

marked S. 
Q So that from this mark S you could see 

Tamburro? 
A Yes, when I went to get up I saw the elbow 

of Tamburro. 
Q As you went to get up from where? 
A From the floor. 

0 () Q Oh, you were on the floor? 
A Well, on my hands and knees, like getting up. 
Q You did not hurt yourself when you fell, 

did you? 
A No, I am glad I didn't. 
Q So am I. And then a shot was fired? 
A Yes. 
Q Who fired that shot? 
A Jerry Treficanto. 
Q What did you do? 

3 0 A I came back by the wall. 
Q What did Joe do? 
A He ran into the bedroom . 
Q Did he run past you? ' 
A Yes. 
Q What did Tamburro do? 
A I don't know . 
Q Did you see him? 
A Not then. I only saw him once. 
Q What happened next? 

4 O A Joe took a gun out of the trunk. 
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Q What did he do then? 
A He went back to the bedroom doorway. 
Q What hid he do then? 
A He made toward the door Jerry had been 

standing in. 
Q What did he do then? 
A Ju mped from there into the hallway. 
Q Did he fire when he got to the hall bedroom 

doorway? 
A Yes. 
Q How many times did he fire? 
A Once. 
Q Then where did he go? 
A He jumped into the corner. 
Q Which corner? 
A It is marked. 
Q Thi s one marked B ? 
A No, in front of the closet. 
Q You saw him jump into that corner? 
A I saw him jump into that direction. 
Q Did you see him jump in that corner? 
A I didn't see him in the corner. 
Q Did you see him there at that time? 
A Not then, no, sir. 
Q What happened to Jerry; what did he do? 
A He fired the second shot from his gun, came 

from the doorway into the corner. 
Q Could you tell which corner it was? 
A Well, I was standing right there by that door. 
Q Which corner did Jerry shoot into the second 

time? 
A The second shot was in this corner. 
Q In the closet? 
A Yes. 
Q Did you see in the corner? 
A I didn't see Joe in the corner. 
Q Did you see in the corner? 
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A I didn't see. 
Q What happened to Tamburro during all of 

this time? 
A I don't know. 
Q Did you see Tamburro again? 
A No, sir; I didn't. 
Q Isn't it a fact that Tamburro came into this 

bedroom? 
A If he did, I didn't see him. 
Q You do not remember anything that hap-

pened that night? 
A I remember that part thoroughly. 
Q Do you remember everything that happened 

very distinctly ? 
A I remember Joe running and bumping into 

me when he went around the foot of the bed and 
got the gun out and he backed to the doorway and 
fired. 

Q How many shots did Joe Caputo fire alto-
gether? 

A Two what I saw. 
Q How many did Jerry fire altogethe r? 
A Three. Two that I saw. 
Q Did you see the gun in J erry',s hand? 
A I cannot describe the gun, but I know it was 

a large one. 
Q You are sure of that, are you? 
A It was a kind of an end sticking out past 

his hand. 
Q You are sure it was a large gun? 
A Well, it looked large to me. 
Q In which hand did he have it in? 
A In his right hand. 
Q How many shots did he fire? 
A Three that I saw. 
Q Did he have another gun in his other hand? 
A I didn't see him. 
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Q Did you ,see him with more than one gun? 
A No, sir. 

Q Did the three shots that he fired, that you 
saw, come from the one gun? 

A I cannot say , but I know he had it in his 
right hand. 

Q Well, did you see him shoot from anything 
else other th an the one gun that you saw him have 
in his r ight hand? 

A No, sir. 
Q How many shots did Caputo fire? 
A Two that I saw. 
Q How many shots did Tamburo fire ? 
A I didn't see him fire any. 
Q Do you know whether he fired any? 
A No, sir, I do not. 
Q As far as you are concerned he might have 

fired? 
A He might have, for all I know. 

REDIRECT EXAMINATION by Mr. Bozza. 

Q In firing three shots, are you counting also 
the t wo that you testified to from the outside 
window? 

10 
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A No, sir, because I don't know who fired them. 3 O 
Q So that all you know is that seven shots 

were fired together? 
A As far as I know, yes, sir. 
Q You say you don't know what time this 

occurred? 
A No, I know it was dark. 
Q Do you know it was dark? 
A Yes, sir. 
Q Did I understand you to say on direct exam-

inat ion, in answer to the Judge's question, _that it 4 0 



10 

110 

State's Witness, Laura Smith, Re-dir ect 

happened a few minutes before the police arrived 
there? 

A Yes, sir. 
THE COURT. Caputo stood here in the 

doorway (indicating) ? 

WITNESS. No, Treficanto. 

THE COURT. Stood there in the doorway, 
at the doorway and fired at Caputo over here. 

WITNESS. Right where the mark is. 

THE COURT. Then Caputo went in here 
to this room again, came back and went into 
this corner. 

2 0 WITNESS. He fired from the doorway and 
went to the right. I saw him, but I don't 
know how he got over there, but I saw him 
there. 

THE COURT. Then did he get back into 
that corner again 

WITNESS. Yes. 

:l () THE COURT. Then he went back from 
there over here and fired again? 

40 

WITNESS. Yes, sir. 

REDIRECT EXAMINATION By Mr. Bozza. 

Q You didn't have a gun that night? 
A No, sir. 
Q And you did not do any firing? 
A No, sir, I didn't. 
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RECROSS EXAMINATION By Mr. Simandl. 

Q Joe never left his room, did he? 
A No sir. 

RECROSS EXAMINATION By Mr. Wachenf eld. 

Q Did you see anybody strike Jerry Treficanto 
there? 

A No, sir. 
Q Do you know whether or not he was struck? 
A No, he was not ,struck. 
Q How do you know? 
A Well, when the shooting was going on he 

stood in the door. I first saw him, and he turned 
quick to go, there was no striking. 

Q You were in bed, weren't you, asleep? 
A Yes, sir. 
Q And you were awakened, according to your 

testimony by a quarrel and a thumping. 
A Yes, just by the sound of a door opening 

quick like, the sh.aking of the knob. 
Q Did you see Jerry Treficanto struck by any-

body? 
A No, sir. 
Q You didn't see him struck at any time? 
A No, sir. 
Q Did you see anybody shoot at him? 
A I saw Joe. 
Q Did you see Caputo shoot at him? 
A No, sir, I did ·not. 
Q Do you know whether he was wounded or 

not? 
A No, sir, I do not. 
Q He was not wounded, as far as you know? 
A No, sir. 
Q And Joe Caputo was not wounded, was he? 
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REDIRECT EXAMINATION By Mr. Bozza. 

Q Which way does that door open, towards the 
icebox or towards the table. 

A It backs toward the table. 
Q So that whi le you saw the door which was 

par tly open there you did not see Jerry at that 
corner? 

A Yes. 

MARY BRENNAN sworn in behalf of State. 

DIRECT EXAMINATION By Mr. Bozza. 
Q Wh ere do you live? 
A 18 Prospect place. 
Q Are you marr ied or single? 
A Married. 
Q What is your age? 
A Twenty -seven. 
Q Where do you work? 
A General housework. 
Q Do you know Jos eph Caputo? 
A Yes, sir. 
Q How long have you know him? 
A Three years. 
Q Do you know Jerry Trefican to ? 
A I only seen him once. 
Q When was that? 
A It was three weeks before the shootin g. 
Q Now, on March 10th, last past, did you go 

to the home of Joseph Caputo? 
A Yes, sir. 
Q Where did you sta rt from? 
A 359 Morris avenue. 
Q What kind of a place is that? 
A My sister's home. 
Q What time did you leave your sister's home? 
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A Quarter after one. 
Q Did you go directly to Joe Caputo's house? 
A Yes, sir. 
Q What time did you get to Joe Caputo's 

house? 
A Around half-past one. 
Q When you got there who was there? 
A Laura Smith and the man who got 1shot. 

I don't know his first or his last name, and Joe 
Caputo. 

Q How was that man dressed? 
A The man was fully dressed, the man who got 

shot. 
Q Now, was he doing anything when you came 

in ther e? 
A No, he was sitting there. 
Q And what was Laura Smith doing? 
A Laura Smith was in bed. 
Q And what was Joe Caputo doing? 
A Joe was sitting in the kitchen. 
Q How long did you stay? 
A I stayed until after the shooting, until I got 

arres ted. 
Q Now, was there any cooking done there? 
A Yes, sir. 
Q Who was doing the cooking? 
A The man that got shot done the cooking. 
Q And was he doing that when you came in 

the door? 
A No, sir, he did not start the cooking, I was 

ther e when he started the cooking. 
Q Did anybody leave the apartment while this 

Tamburro was cooking? 
A He sent Caputo for wine. 
Q Did he come back with it? 
A Yes, sir. 
Q How much of it? 
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A I don't know how much, why, the man that 
got shot gave him a dollar and a half. 

Q Now, while Tamburro was cooking and 
Caputo was out, what were you doing? 

A I was sitting on the chair at the end of the 
table, and Laura Smith got up and got dress ed, and 
she asked the man for a drink, and the man who 
got shot went to the kitchen closet and got out a 
half a jar of whiskey. 

Q Did you do any drinking? 
A Yes, 1sir. 
Q And the whiskey was being drun k before 

Caputo came back with the wine? 
A Yes, sir. 
Q After Caputo came with the wine was the 

wine served ? 
A Yes, sir. 
Q Was the meat served? 
A Yes, sir. 
Q And while you were drinking and eati ng the 

following were in the house, Caputo, you, Laura 
Smith and Tamburro. 

A No, Tamburro was not there, the man who 
got shot was there. 

Q The man who got shot, was he there while 
you were eating and drinking? 

A 
Q 
A 
Q 

Yes, sir. 
See if I have it right. Caputo, was he there? 
Yes, sir. 
And Laura Smith? 

A Yes, sir. 
Q And Tamburro? 
A Yes, sir. 
Q And yourself? 
A Yes, sir. 
Q Did anybody come in while you were eat ing 

and drinking? 
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A Louise Waldron. 

Q Alone or accompanied? 

A Alone. 
Q Did you know Louise Waldron? 
A No, sir, I never seen her before. 
Q And yourself? 
A Yes, sir. 
Q Was that the first time you met her? 
A That was the first time I met her . 
Q When Louise Waldron came into the house 

what did she say? 
A She was asked if she would have a sandwich 

with us and a glass of wine. 
Q Did anybody come in after Louise Waldron 

came in ? 
A Yes, the man from across the way, they 

called him Jerry. 
Q Is he in court ? 
A Yes, sir, he is right here, sitting up there. 
Q The man with the brown overcoat? 
A Yes, sir (indicating the defendant Treficanto) 
Q What did he say when he came into the 

apartm ent? 
A He wanted Louise Waldron out, he asked her 

out to his place. 
Q What did Louise Waldron say? 
A I can ;t say as to whether she said no or 

wheth er she would go. 
Q Now, did Jerry Treficanto stay there, or did 

he leave? 
A He stayed there a couple of minutes and he 

walked out and he was asked to have one of the 
sandwiches and a drink, but he refused, and then 
he went out. 

Q Did he come back? 
A He came back a short time afterwards . 
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Q How long after that did you see · him come 
back? 

A I think it was about twenty minutes. 
Q And what did he do when he came back? 
A He came back smoking and he put his back 

up against the door and asked Louise Waldron to 
come back again. 

Q And what did Loui.se Waldron say in response 
to the second request to leave? 

A I can't say as to what she said, if she would 
or she would not. 

Q And did Jerry leave then or stay? 
A He left and he came back with Louise's 

scarf and coat and threw it in her lap. 
Q And when he threw Louise's scarf and hat 

and coat in her lap, did he say any thin g to her? 
A No, 1sir. 
Q Did he stay then or leave? 
A No, he left right away and he said some 

words in Italian, but I could not unders tand. 
Q And when he said those words in Italian, did 

he say them loudly or in a quiet tone? 
A Loudly. 
Q And did Joe Caputo reply to him? 
A Yes. 
Q And was Joe's reply quiet? 
A Quiet. 
Q And after he left did he come bac~ ? 
A He went out and he went to lock his own 

door and he came back in about two and a half 
hours, as I think. 

Q Did you go with him when he left? 
A No, ,sir. 
Q Didn't you go into his apa r tment? 
A No, sir, I don't remember. 
Q Did you go into his apartment? 
A No, sir. 
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Q Didn't you and Treficanto have a little dis-
pute in his apartment? 

A Not that I remember . 
Q Were you intoxicated? 
A Well, I had some in me. 
Q When Treficanto came back an hour or two 

hours later , as you say, what did he do? 
A Well, he went into his own house and after 

while he came back to J oe's dqor and partly opened 
the door and raised his right hand to Joe and 
spoke to him in Italian and I hea r d a shot. 

Q And wh en he r aise d his right hand and 
spoke to Joe in It alian, what did he have in his 
right hand ? 

A I couldn't say. 
Q Did you hear shots ? 
A I hear d shots and I saw the sparks. 
Q Tell us , please , indicate on the map where 

you were when Jerry came to the door and where 
Caputo was. I will explain the map, this is Hayes 
street and this is the sidewalk and here is the 
alleyway, here is Treficanto's apartment, here is the 
corridor and here is Caputo's apartment. This is 
the door entr ance and this is the door into Caputo's 
apartm ent--

A I cannot understand very much about a map. 
Q To go to Caputo's house you come through 

this alley ? 
A Yes, sir. 
Q And you walk up these stairs? 
A No, sir. 
Q You had to go up three steps? 
A No, I don 't have to go up no steps to go 

throug h his kitchen, I go in from the hall. 
Q You turn left from the hallway and go into 

the kitchen? 
A Yes, sir. 
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Q Here is the kitchen and here is the icebox; 
here is the closet, here is the stove and here is the 
sink, here is the toilet and here is the front win-
dow. Show us where you were. 

A I cannot follow the map. 
Q Where were you .sitting, without regard to 

the map? 
A I was sitting at the end of the ta ble. 
Q Here is the table and here is the toilet. 

Were you sitting there? 
A In a chair. 

THE COURT. If you don't understa nd the 
map don't try t:o point it out on the map. 

WITNESS. No, sir, I don't, because I never 
followed a map. 

Q You were sitting at the table facing the door 
when Jerry came in? 

A Yes, sir. 
Q Where was Caputo? 
A Caputo was standing, was in fact up against 

this door, towards the bedroom door. 
Q In back of you? 
A No, not in back of me. 
Q Alongside of you ? 
A I was sitting on the chair at the table fac-

ing the stove and Joe was standing at the end of 
the stove. 

Q You were facing the bedroom? 
A Facing the bedroom. The table is facing the 

bedroom. 
Q And the chair was also facing in that direc-

tion? 
A In that direction. 
Q Now, Caputo was directly to your left or to 

your right or in front of you? 
A Why, the door opens to the left and Caputo 
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was in the doorway t-0 the right. 
Q Caputo was standing in the doorway? 
A Jerry was. 
Q Now, as you were sitting at this table, fac-

ing the bedroom, where was Caputo? 
A Stand ing by the stove. 
Q That is to your left? 
A Yes, sir . 
Q Now, then how do you know that Jerry was 

in the doorway ? 
A Because he .spoke to Joe in Italian and I 

looked towards the door. 
Q And as you looked towards the door who 

was th ere? 
A Jerr y. 
Q And you heard two shots fired? 
A Yes, sir . 
Q Where was Tamburro at the time the first 

shot was fired ? 
A Tamburro was sitting in the chair alongside 

of th e bedroom door. 
Q Fa cing whom? 
A Facing me. 
Q He was facing the front of the building? 
A He was facing the front of the building. 
Q Who did Treficanto aim at when he fired the 

first shot? 
A At Joe. 
Q And did he fire the two shoots in succession 

or first one and then another later on? 
A Well, in succession I heard the two. 
Q Then, what did Joe Caputo do? 
A Joe Caputo ran into the bedroom. 
Q What room ? 
A The bedroom. 
Q Did he come out? 
A He came to the door, not out of the . room, 
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but inside of the door. 
Q He was in the bedroom but in the doorway 

facing the kitchen? 
A Yes, sir. 
Q What did he have in his hand? 
A I can't say, but I heard shots. 
Q How many shots did he fire? 
A Three shots. 
Q 
A 
Q 
A 
Q 

In rapid succession or at some inte rval? 
At inte rval.s, a little in between. 
And where was he aiming? 
At the door, at the kitchen door. 
And who was at the door? 

A Jerry. 
Q And could you see Jerry when these shots 

rang out? 
A Yes, when Joe fired Jerry backed out in the 

hallway. 
Q Then, did Jerry do any more firing? 
A Well, two shots came through the window. 

I cannot say whether Jerry fired them from the 
window or not. 

Q And how soon after Jerry removed himself 
from the doorway, after he fired two shot s, and 
after Caputo had fired, did the two shots come 
through the window? 

A Right away. 
Q Where was Tamburro when the two shots 

came through the window? 
A He was standing on the floor in front of the 

icebox. 
Q Was he on the floor-

MR. SIMANDL. He was standing on the 
floor, you said. 
Q How was he standing on the floor? 
A He was .standing on the floor · facing the 

4 O bedroom window. 
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Q He was facing to the door? 
A Toward s the bedroom, facing towards Joe 

in the bedr oom. 
Q Facin g towards Joe ? 
A Yes. 
Q And when the three shot s rang out he was 

facing Joe or was he facing toward where Jerry 
was? 

A He was facing Joe. 
Q And did he stand between Joe Caputo and 

Jerry Treficanto? 
A I can't say, I seen him standing there be-

cause I did not look no more once the shots were 
fired, I seen him stand ing there. 

Q You told us th at Joe Caputo was in the 
doorway of the bedroom facing the kitchen? 

A Yes, sir. 
Q Inside of the bedroom near the doorway 

facing. th e kitchen? 
A Yes, sir. 
Q And you told us that Jerry Treficanto was 

at the doorw ay of the kitchen? 
A Yes, sir. 
Q And that Tamburro was standing up on the 

floor near the icebox? 
A That is the man who got shot. 
Q Now, is the icebox between, between where 

he stood, between Joe Caputo and Treficanto? 
A Yes, sir. 
Q And is it in a straight line? 
A No, it is cat-acornered. 
Q Now, did Tamburro at any time face Jerry 

Trefican to ? 
A No, I didn't see. 
Q Now, when you heard the first shot, what did 

you do? 
A I went-I wanted to get into the hall, but 
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I could not get in there, because the toilet door 
comes out instead of coming in. 

Q What dia you do, then, what did you do? 
A Then, when the two shots came through 

the window I put my head under the sink. I did 
not look no more until the shooting was all over. 

Q Did you maintain your same positi on when 
Joe Caputo fired the three shots at Jer ry Trefi-
canto? 

A No, I looked back and I wanted to get into 
the toilet and I did not go there, I could not get 
in-

Q So that you were not exactly towa rds Trefi-
canto and Caputo and Tamburro. 

A No, sir. 
Q You were looking over their 1Shoulder? 
A Yes, sir. 
Q Where was Waldron all this time? 
A In the bedroom. 
Q Where was Smith? 
A In the bedroom. 
Q And did you finally put your hea d under 

the sink? 
A Yes, sir. 
Q And that is alongside of the stove ? 
A Yes, sir. In between the toilet and the stove, 

in the corner. 
Q You had your back toward the shooti ng? 
A Yes, sir. 
Q That was after you saw the three shots 

fired at Caputo? 
MR. SIMANDL. Wait a minute. Let her 

tell the story, please. 
A When the two shots came through t he win-

dow, I seen the shots coming from the window I 
put my head under the sink. 

Q Did you ,see the gun in Caputo 's hand? 
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A I did not see the gun but I heard the shots. 
Q Did you see anything in his hands, did he 

have anyth ing in his hands when he fired the 
shots? 

A His hands were closed, I could not see. 
Q And you saw his closed hand and you saw 

these flashes, as you say, coming from his hand'? 
A Yes, sir. 
Q And when you saw these flashes at that time, 

at the tim e you say Jerry Terficanto had his right 
hand rai sed and was backing in toward the hall-
way, you saw the flashes coming from his hand? 

A Yes, sir. 
Q Whatever was in the hand of Treficanto, was 

it big or small? 
A I cannot say, he raised his hand too quick. 
Q Now, after you went under the sink and the 

two shot s came through the window, what did you 
do? 

A I stayed there until after the shooting was 
over. 

Q Then what did you do? 
A I stepped into the bedroom to get my hat 

and coat, and it was dark in there , so I came out 
again and had nowhere to go, and I came out to 
the kitchen door and I met the officers and they 

10 
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took me back, ,and so when they came in they put 3 0 
their flashnight on the man who was lying on the 
floor and he was lying on the floor face down. 

Q When this shooting was going on between 
Caputo and Treficanto was Caputo in the ,same 
position all the time or did he move around? 

A I don't understand you. 
Q When Caputo was firing his gun at Treficanto 

and Tr eficanto was firing at Caputo, did Caputo 
always stay in the same spot or did he move 
around in the kitchen? 4 O 
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A He stayed in the same spot I seen him in. 
Q He1 stayed in the .same position? 
A Yes, he did not come out. 
Q And was that when he was near the stove 

or when he was near the doorway? 
A I don't remember seeing him near the stove. 
Q When Treficanto raised his right hand and 

spoke in Italian to Joe, didn't you say Caputo was 
near the stove? 

A That was before he done the :shooting. 
Q What kind of a light was in that room? 
A A lamp. 
Q What kind of a lamp? 
A It was on the table. 
Q Which way does that door open on the side 

that you were sitting, at or on the side of the 
bedroom? 

A Which door do you mean? 
Q That opened on the side toward the bed-

room? 
A That opens toward the bedroom, as you go 

in the bedroom it opens towards your righth and 
side. 

Q Was there a door on the hinges in the 
doorway between the kitchen and the bedroom in 
Caputo'.s apartment? 

A Was there a door on the bedroom? 
Q Yes. 
A I don't remember. 
Q And to the best of your recollection, you 

don't remember whether you went into Trefi-canto's 
apartment or not? 

A No, sir, I don't remember. 
Q You might have gone there but you don't 

recall? 
A I don't remember. 
Q Was there any invitation extended to you to 
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go into Treficanto's apartment? 
A No, sir. 
Q Was there anything said about there being 

jealousy there. 
A No, sir, not that I remember. 
Q You don't remember anything being said 

about the old man being jealous ? 
A No, sir, I don't remember hearing that. 
Q Did Caputo at any time put his hands on 

Trefican to ? 
A No, sir. 
Q Or Treficanto lay his hands on Caputo? 
A No, sir. 
Q Did you see Tamburro at any time lay his 

hands Qn Treficanto? 
A No, sir. 
Q Or Treficanto lay his hands on Tamburo? 
A No, sir. 
Q They just fired at one another at the place 

that you mentioned? 

MR. SIMANDL. I move to strike that out. 

THE COURT. How many shots did you 
hear altogether? 

WITNESS. Seven ,shots. 

CROSS EXAMINATION By Mr. Simandl. 

Q Mrs. Brennan, getting down to the time of 
the shooting, the first thing you saw was the door 
open, is that right? 

A Yes, sir. 
Q And when the door was open did you hear 

or see anybody? 
A Jerry. 
Q And did he do anything? 
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A He had raised his right hand, talked in 
Italian to Joe and raised his right hand . 

Q Where was Joe? 
A Standing at the stove. 
Q What had he been doing before the door 

opened? 
A He was talking in Italian to the man who 

got shot. 
Q Before the door opened ? 
A Yes, sir. 
Q And when the door opened did Jerry do 

anything? 
A Jerry spoke first in Italian. 
Q And what did Joe do? 
A Joe just stayed there. 
Q Then what happened? 
A Jerry raised his right hand and opened on 

Joe. 
Q Then what happened? 
A Then I heard two shots and I seen the flash 

and Joe ran into the bedroom. 
Q Where did the flash come from? 
A From Jerry's hand. 
Q And Joe ran? 
A Yes, sir. 
Q To the bedroom? 

3 0 A Yes, sir. 
Q Did he come out of the bedroom? 
A No, sir. 
Q He stayed in the bedroom? 
A Yes, sir, he came as far as the door. 
Q That is the door leading from the bedroom 

to the kitchen? 
A Yes, sir. 
Q And he fired twice. Did he fire towards the 

door? 
4 0 A Yes, sir. 
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Q Towards the kitchen door? 
A Yes, towards the kitchen door where Jerry 

was stan ding. 
Q And Jerry still stood there? 
A When Joe fired Jerry backed out into the 

hallway. 
Q Did Joe do any firing after that? 
A Well, he fired . 
Q I say, after Jerry backed out and he fired 

those thr ee shots from the bedroom after that, did 
Joe do any firing? 

A Yes, sir. 
Q He fired how many times? 
A Three shots . 
. Q He fired three shots from inside the bed-

room towards the door? 
A Yes, sir. 
Q After he fired those three shots did he fire 

any more shots. 
A No, sir. 
Q What did he do then? 
A I don't know, I did not look exactly. 
Q After he fired those three shots did you see 

the dead man ? 
A Yes, sir, he was standing in the door. 
Q He was standing up? 

1 0 

2 0 

A Yes, sir. 3 0 
Q Where? 
A In front of the icebox. 
Q Did you hear any other shots ? 
A Yes, sir, two from the window. 
Q Afterwards? 
A Ye1s, sir. 
Q And where did these shots come from? 
A From the kitchen window. 
Q Do you know who fired them? 
A I don't know, sir. 4 O 
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Q After those two shots were fired did any-
thing happen? 

A I don't know what happened. 
CROSS EXAMINATION By Mr . Wachen feld. 

Q Mrs. Brennan, how long have you known Joe 
Caputo? 

A Three years . 
Q And did you see him quite freq uently dur-

ing that time? 
A Well, he used to come to visit to my hus-

band and myself to our house several ti mes. 
Q Did you see him quite frequently during that 

time? 
A Yes. 
QDid you go to see him at Fifteenth avenue? 
A Yes , me and my husband had been there 

several times. 
Q Your husband was always with you when 

you went to visit Joe, wasn 't he? 
A Not always. 
Q Was he ever absent other than this time 

when the shooting took place? 
A Yes, sir. 
Q He was absent at other times? 
A Yes, sir. 

THE COURT. Wer ·e you ever there when 
your husband was not there except thi s time? 

WITNESS. Oh, yes, I done work for Joe. 
Q Well, did you go the r e to pay Joe a social 

visit? 
A No, sir. 
Q Only to work? 
A Yes, sir. 
Q And did you go there on this day to work 

for him? 
4 O A Yes, sir. 
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Q What work were you going .to do? 
A Clean his windows . and put .spme curtains . up, -

which. he asked . me to · do. 
Q What time did you get . there . 'to work? 
A Half-past one. 
Q How long did you stay th~re? . 
A Until . I got arrested. 
Q And .did you do any wo_rk there? , 
A No, sir, he said he did not want to .do : it ·, 

because it was nasty and snowing,. 
Q You knew it was nasty and snowing when 

you went , there, didn't you? ., .. 
A Yes, sir. 
Q And he did not have . to . tell : you the weather 

conditions; did he? . : 
A No, sir. 
Q Now, as a . matter . of fact, you went there-, 

Mrs . . Brennan, for what you got, that was a party 
and some whiskey and some wine, . isn't .that so.? 

A No, sir; :. 
Q You went there- to . work? , 
A Yes, ·sir. 
Q And when . you went there and found ·out · you 

weren't going to work, why didn't you go . home? 
A Wen ,-. I ,started .tb . drink with .the company. _ 
Q Then, you did .. have a .party? . , · . 
A It wasn tt : an . invited party .... .. 
Q Did you get . drunk? __ . : 
A I . had some. 
Q W~re .you j:ntoxicated . or :were:n'L you?: . 
A I had enough . . :~:· . 
Q Were · you intoxicated ... or .. weren't . you? -.. 
A Yes, ·_sir.. 
Q As a. matter of . fact, :·you were -... staggering 

all around · there -,:. weren't ·_· you .. 
A Yes, sir~ ... ·. 
Q Al).d 1so was everybody else drunk? .. 
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A Yes, sir. 

Q And in fact, Laura Smith was put to bed by 
Joe Caputo because she was so dru nk she could 
not stand up, isn't that a fact? 

A Yes, sir. 
Q And Louise Waldron was drunk enough so 

that she could put herself to bed, but she had to 
go to bed, too, isn't that a fact? 

A Yes, she walked in herself. 
Q And when you first came there you found 

Laura Smith in bed, didn't you? 
A Yes, sir. 
Q Did she have her ordinary street clothes 

on? 
A She had some clothes on. 
Q Well, she had some of them off, didn't she? 
A Yes, sir. 
Q And a good part of them off, didn't she, she 

had a good part of them off when you came there 
and saw her in bed at 1 :30 or two o'clock that 
afternoon? 

A I did not go into the bedroom. 
Q You just told me she had some clothes off? 
A Yes, she didn't have them all on when she 

was arrested. 
3 0 Q Now, when you came there she got up and 

dressed herself, didn't she? 
A Yes, sir. 
Q Was she drunk at that time or sober? 
A Partly drunk. 
Q And did you ever meet this Laura Smith 

before? 
A Yes , sir, once before. 
Q Was Tambu rro there at that time? 
A No, sir. 

4 O Q He was not? 
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A He was there at that time but the time I met 
her in there -

Q I mean at 72 Hayes iStreet, on this day in 
question, when you had this par ty at tea, or social 
afternoon, or whatever you might call it, he was 
there when you came there? 

A Yes, sir. 
Q And Caputo was there, wasn't he? 
A Yes, sir. 
Q Who else came into that room? 
A Louise Waldron came in there. 
Q And had you met Louise Waldron or known 

her befor e? 
A No, sir, I never met her before. 
Q Were you introduced to her when she came 

in? 
A No, sir, she told me herself. 
Q What did she say? 
A She said she was Louise Waldron and told 

me where she lived. 
Q Then Louise Waldron started to drink wine, 

didn't she? 
A Yes, sir. 
Q And then 1she started to drink whiskey, didn't 

she? 
A Yes, sir. 
Q And everybody in the place was drinking 

wine and whiskey, weren't they? 
A Yes, sir. 
Q And how long did Louise stay there? 
A Until the shooting was over. 
Q Did you know Jerry before, the man you 

refer to as Jerry Treficanto? 
A I seen him once before. 
Q But you did not know him to talk to? 
A No. 
Q When did he come in there? 
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A A few minutes before the shooting . 
Q Lsn't it a fact that you left that apartment 

and started to sleep yours off in Jerry' s _ ~part-
ment? 

A No, sir. 
Q Sure about that? . , 
A Sure. 
Q Didn't you say just a few minutes ago that 

that might have ·happened? 
A Well, I was there, · I · don't remembe r being 

in Jerry's house. 
Q You had been .in there, · it might have · hap-

pened without y.our remembering it, isn't th at true ,? 
A Well, · .I don't remember .it. 
Q Isn't that true? · 
A I don't remember it. 2 () '..' Q It might have happened ·? · : ' 
A Yes, sir. 
Q Now, when Jerry ·came· in ·whom ·did . he talk . .':. 

to? 
A He talked to Joe in · Italian. · 
Q Do you understand ·Italian? · 
A No, sir. 
Q And you don't know what he said?: 
A No, sir: 
Q Did Joe answer him back in I taliari? 

3 0 A Yes, ·sir. 
Q You don't know' what Joe . said?. ·, 
A No, sir. 
Q How long was Jerry · there :that first tim'e? 
A I don't know. 
Q Did Jerry talk to this girl Louise :at ~that ' 

time? 
A He asked her a: question. 
Q What did he' say to her? · 
A He asked her to his place. · 

4 o , i _Q Do you remember the words . ~he .used ?:: 

at 

or 

wl 

mi 

otl 

hi: 
an 

no 
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A He said, "Are you coming out" ? 
Q He could talk that much English, could he? 
A Yes, sir. 
Q And what did she say? 
A I don't remember. 
Q Did anybody go out? 
A Jerry went out. 
Q And there wasn't any argument or fighting 

at that time, was the re? 
A No, sir . 
Q How long before Jerry came back? 
A When Jerry came back the second time? 
Q Yes. 
A In quite a little while he came back. 
Q . What do you mean, a half an hour an hour 

or what? 
A Maybe twenty minutes. 
Q And in the meantime Louise was drinking 

whiskey, wasn't she? 
A Wine. 
·Q Wine and whiskey, is that correct? 
A Wine and whiskey. 
Q Now, when Jerry came back in about twenty 

minutes who did he speak to then? 
A He was talking Italian to Joe and to the 

other man. 
Q Was there any trouble then? 
A No. 
Q Did Jerry leave at that time? 
A Jerry was talking at that time and he put 

his back to the door and there did not seem to be 
any trouble. 

Q Did Jerry talk to Louise at that time? 
A He asked her out again. 
Q What did Louise tell him? 
A I cannot say whether she would go or would 

not go. 
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Q Do you remember what she said? 
A No, I did not hear it. 
Q How long did Jerry stay at that time? 
A About five minutes or so. 
Q Well, was there any difficulty the re during 

that time? 
A No. 
Q Then did Jerry go out? 
A Jerry went out and he brought in Louise's 

coat and scarf and threw it in her lap. 
Q Did he say anything to her then ? 
A He talked to Jerry in Italian but I don't know 

what he said. 
Q And how long did he stay then? 
A He didn't -stay at all, he went right out after 

bringing in the scarf and the coat. 
Q And then how long did he stay away? 
A Two hours or two and a half hours . 
Q Now, during that two hours or two and a 

half hours you three women and these two men 
stayed in that apartment? 

A Yes, sir. 
Q And what were you doing then? 
A Drinking and talking. 
Q What else? 
A That's all. 
Q Do you remember when Caputo went out to 

get some wine? 
A Yes, 1sir. 
Q And do you remember what he said about 

leaving somebody in charge of the place while 
he was gone? 

A He said he would leave the man who had 
charge in charge of everything until he came 
back, and I don't know what he meant. 

Q What was he to be in charge of what? 
A I don't know. 
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Q And you did not hear him tell anybody at 
that tim e about what he meant, about being in 
charge of things, did you? 

A No, sir, so when Joe went for the wine 
Laura Smith asked the man for a drink. 

Q Now, after Caputo and Tamburro left the 
last time, before the shooting occurred, there 
wasn't any fight and there wasn't any hard feel-
ings tha t you could ,gee, was there ? 

A No, sir. 
Q Did you remain in that apartment for the 

next two and a half hours ? 
A Yes, sir. , 

Are you sure about that? 
A I don't remember leaving it. 
Q Now, as a matter of fact, you don't know 

definitely whether you left there or not, do you? 
A I don't know whether I left. 
Q In other words, the whole thing is a haze, 

isn't it, you don't remember what happened, isn't 
that true? 

A I remember the shooting and I remember 
the shots. 

Q Is that the only thing that you remember? 
Won't you tell us frankly, is that all you remem-

10 

20 

~r? 30 
A I remember the shooting, hearing the shots 

and I remember th€ way I put my head under the 
sink, and I remember Laura Smith going to bed. 

Q Have you told us everything that you re-
member? 

A Yes, sir. 
Q Did you see a gun in Jerry's hand? 
A No, sir. 
Q Are you sure about that? 
A Yes, sir. 4 0 
Q Do you remember my asking _you _ some ques-
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tions some time ago and didn't you tell me that 
you saw a gun? 

A No, sir, I told you that I did not see the 
gun. 

MR. BOZZA. I will admit that Jerry had 
10 a gun. 

20 

30 

Q Do you remember this question, Mrs. Bren-
nan, "Did you see a gun in Jerry's hand? And 
your answer was - "Yes, sir". Did you answer it 
that way? 

A No, I don't remember that I answered it 
that way. 

Q If it was down here in black and white woul· · 
you .say you did not say it? 

A No, sir, I heard the shots and I saw the 
spa rks. 

Q Do you remember this question: "What kind 
of a gun was it?'' "I cannot say, because the gun 
flashed so quick." 

A I don't remember saying that. 
Q "Did you see a gun?" Answer. Did you 

answer that way? 
A I don't remember answering that way. 
Q When Jerry came back after being absent 

for two and a half hours, what happened? 
A He went into Joe's door. 
Q He came to what? 
A He went into his own house and came to 

Joe's door. 
Q Do you remember that or are you just guess-

ing? 
A No, I remember that. 
Q Were you arrested in this apartment or were 

you arrested outside? 
A In the apartment. 

4 O Q What is the matter, couldn't you walk? 
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A Well, I was going to go out and I was excited 
there when I met the officers. 

Q So with all the wine and the whiskey and the 
shooting you probably were excited, weren't you? 

A Yes, sir. 
Q What time did this shootfrg take place? 
A I don't know, 1sir. 
Q About what time? 
A I cannot say. 
Q Can you give us any idea? 
A No, sir. 
Q Can you tell us whether it was near seven 

o'c~ock or twelve o'clock at night? 
A No, sir, I cannot tell you. 
-Q Why not? Why can't you give us some 

idea? 
A I can't say. 
Q But you remember seeing Jerry at the door, 

don't you? 
A Yes, sir. 
Q Where were you at the time you saw Jerry 

at the door? 
A Sitting at the end of a table in the kitchen. 
Q You remember those detai1s, too, don't you? 
A Yes, sir. 
Q That is exactly where you were sitting? 
A Yes, sir. 
Q And where was Joe sitting? 
A Standing at the stove. 
Q You remember that, you are not drawing on 

your imagination, are you ? 
A No, sir. 
Q You are telling me just what you saw? 
A Yes, sir. 
Q And you can remember all of that very 

distinctly ? 
A Yes, sir. 
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Q And you are sure about it? 
A Yes. 
Q Where was Joe? 
A Down by the stove. 
Q Which stove? 
A In the kitchen. 
Q Which portion of the stove? Take this. 
A I don't know much about measu rements. 
Q Well, the map has the stove marked on it. 

The officer will point it out to you . 

THE COURT. No, do not try and point it 
out unless she understands. If you under-
stand, point it out. 

WITNESS. I don't know. 

Q Look at this map. 
A I cannot, because I never followed up a map. 
Q Well, suppose you just look at this one and 

we will see what we can do. This is Caputo's 
bedroom.J 

MR. BOZZA. Kitchen. 

Q Or, kitchen, rather. That little square is 
the stove. This is the sink and that is the 
closet. Where was Caputo seated at the ti me you 
saw Jerry come in the doorway? 

A He was standing by the door, next to the 
bedroom door. 

Q You mean at this end? 
A Yes, toward the bedroom door. 

Q Sure about that? 
A Yes. 
Q How far did Jerry go in the door at that 

time? 
A He just got at the door. 
Q Was the door open or closed? 
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A He opened it himself. 
Q Open~d it himself? 
A No, half open. 
Q You remember that detail? 
A Yes. 
Q Sure about that? 
A You have been in the custody of the author-

ities ever since this happened? 
A I do not know what you mean. 
Q Well, have you been home since this think 

happened? Where have you been since this hap-
pened? Don't you know? 

A I know I was in the house of detention. 
Q And you girlS' have talked this thing over 

.together ? 
A No. 
Q Didn't you tell me that Louise Waldron said 

that Jerr y Treficanto .slapped her face, but you · 
didn't see it? 

A I didn't see it? 
Q Didn't you tell me that that is what Louise 

told you ? 
A No, sir, I didn't. 
Q Did Louise tell you that? 
A No. 
Q Sure about that? 
A No, she didn't tell me that. 
Q Where was the man who was killed, Tam-

burro, seated at the time that Joe was at this end 
of th e stove? 

A I could not tell by a map. He was .sitting 
alongside of the door. 

Q Which s·ide ? 
A The closet side. 
Q Well, now, just look at the map. 
A I cannot understand it by the map. 
Q Well, just look at the map and see if we 
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cannot help you. This is the door that goes into 
the kitchen. Nothing difficult about tha t? Do 
you under s tand t hat? Here is the table over here 
on the left hand side as you walk in, with an ice 
box on the right hand side and directly in front 
of you is the stove. Now, where was Tamburro 
seated or lying at the time that Jerry was at 
this door and Joe Caputo was at that point? 

A Where is the bedroom door? 

Q Here is the bedroom door right here. 
A Well, he was seated near the closet door. 
Q Well, there 1s a closet right there. 
A No, nea r er to the bedroom door. 
Q Nea rer to this door here? 
A That is a bedroom door. 
Q What did he do when the shot came ? 
A He got up off the chair. 
Q Do you know who fired first? 
A Jerry fired first. 
Q How do you know? 

· A I heard the shot. 
Q You heard the shot? 
A Yes. 
Q Did you see him? 
A He raised his hand. I seen him raise his 

hand. 
Q Did you see the shots Jerry fired, or did 

you see the gun? 
A I did not see the gun. I seen the shots. 
Q How many shots did Jerry fire? 
A Two. 
Q How many did Joe fire? 
A -Three . 
Q How many did Tamburro fire? 
A He didn't fire any shots. That was the man 

that got shot. 



.141 

State' s Witness , lYlary Brennan, Cross 

Q How do you know Tamburro did not fire any 
shots? 

A I did not see him. 
Q You did not 1see him fire any? 
A Who is Tamburro? 
Q That is the man that got shot? 
A I didn't see him. 10 
Q Where was he when you last saw him? 
A Stand ing by the ice box on the floor. 
Q Now, as a matter of fact, weren't you asleep? 
A No, I was not asleep. 
Q Over in the other apartment, in Jerry' 

Treficanto's apartment? 
A No. 

_Q Are you sure about that? 
A Yes. 
Q Didn' t you tell me a half a dozen times-not 2 0 

that- tha t is exaggerated. Didn't you tell me 
twice that you were so intoxicated that you might 
have been sleeping in Jerry's apartment? 

A No, I didn't say I might have been sleeping 
in Jerry' s apartment. 

Q What did you say? 
A I said I might have been there. 
Q What? You said you might have been there. 

Is that what you said? Is that what you said, 
Mrs. Brennan? 3 O 

A I do not remember. 
Q Now, isn't this a fact, that you were ~o 

intoxicaj;ed that you do not know where you were 
and you were so intoxicated that you do not know 
what happ ened? 

MR. BOZZA. I obj~ct. It has been answered 
a half a dozen times. 

THE COURT. She answered that already. 

Q Isn' t it a fact, Mrs. Brennan, that you were 4 O 
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not in this room when the shooting occurred at 
all? 

A Yes, I was in the room when the shooting 
occurred . 

Q Isn't it a fact that you were sleeping over 
in Treficanto' 1s apartment when the firs t shot was 
fired? 

A No. 
Q Who struck Jerry Treficanto? 
A Nobody that I could see. 
Q Was he wounded? 
A Not that I could see. 
Q Do you know that he was treate d at the 

City Hospital for wounds that he received ? 
A No. I saw him down at police headq uarter s. 
Q When you saw him at police hea dquarters, 

was he bound up with bandages? 
A No , sir. 

REDIRECT EXAMINATION By Mr. Bozza. 

Q You do not know whether a bullet from 
Jerry's gun grazed his head? 

A No. 
Q Now, as a matter of fact, didn't this quarrel 

start because you saw Laura Smith partially dress-
3 0 ed in bed in Joseph Caputo's apartment and to 

make him jealous you went over to Jerr y Trefi-
canto's room? 

MR. W ACHENFELD. I object to th at. 

THE COURT. I think it is a leadin g ques-
tion. 

Q Wasn't there a fight in that house because 
you . went into Tr eficanto's room and Laura Smith 

4 O occupied the bed of Joseph Caputo? 
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MR. SIMANDL. Is this redirect? 

THE COURT. It does not seem to be re-
direct. 

MR. SIMANDL. I object to it. 

THE COURT. She said there was no fight. 10 
Did you not see any fight? 

WITNESS. No. 

Q Now, Mrs. Brennan, tell me this. While 
you were confined in the house of detention, did 
you speak to counsellor Simandl, that gentleman 
over th ere? 

A Yes. 
Q Did you speak to counsellor Wachenf eld? 
A Yes. 2 0 
Q Did you ever see me in your life before? 
A I do not remember. 

CROSS EXAMINATION By Mr. Simandl. 

Q When we were there speaking to you, this 
gentleman, Mr. Cocozza from the Prosecutor's of-
fice was seated there also? 

A Yes. 

CROSS EXAMINATION By Mr. Wachenfeld. 

Q Did you ever talk to Mr. Simandl or myself 
not in the presence of Mr. Bozza or a representative 
of th e Prosecutor's office? 

MR. BOZZA. I object to tha,t on ithe ground 
th at par t of that statement has a false basis . 
Pr obably counsel forgets that never did he 

30 

speak to this witness in my presence because 4 O 
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I never 1saw this witness untH she appeared 
in court this morning. 

MR. W ACHENFELD. I do not thin k that 
is important. 

10 RECESS from one to two P. M. 

20 

30 

40 

AFTER RECESS 

FREDERICK G. SCHALK sworn in behalf of the 
State. 

DIRECT EXAMINATION by Mr. Bozza. 

Q You are a member of the Newark police 
department connected with the 4th precinct ? 

A Yes. 
Q On the night of Mar ch 10, 1928, did you go 

to premises 72 Hayes street? 
A I went to 72 Hayes street, rear house. 
Q And what time was it? 
A It was about between the hours of 10 :35 

and 10 :45 P. M. 
Q And when you came there, who did you see? 
A Why when I came into the house 72 Hayes 

street, I entered the kitchen in the left apart -
ment-the first floor left-and I seen officer Eng-
land with two women and one man, keeping them 
under custody, and I seen a person lying th ere, 
but I didn't know at the time the person was dead, 
until later examination I knew he was lifeless . 

Q Now, did you leave the premises or rem ain 
there? 

A I remained at the premises that whole night 
until the following morning of the eleventh ; at 
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8 :30 A. M. I left. 
Q And did you see Mr. Day, the photographer? 
A No, sir. 
Q You left at 11 A. M. on the following morn-

ing? 
A Yes, 8:30 A. M. 
Q Now, that night did you keep watch over 

the two apartments of the first floor rear of 72 
Hayes st reet? 

A Yes. 
Q Was anything disturbed or molested in the 

two apar tments? 
A Not until there was further evidence to be 

looked after. There was nothing disturbed outside 
of the men for evidence from headquarters. There 
was nothing disturbed, but they were looking for 
evidence. I do not know whether they moved 
chairs or not, or what they done. I am not sure 
about it. 

Q Now, I show you Exhibit S-3 and I ask you 
whether that portion of the bedroom in the right 
apartment is featured in the same condition on 
this photograph as you found it when you came 
to th e premises ? 

A That is not the room where the shooting 
occurred. 

10 

20 

Q No, that is next door; 3 0 
A No, that bed was not upset. It was neatly 

done up with a woman's coat lying over here in 
this corner, but the bed was not upset in any way. 

Q But with the exception of the condition of 
the bed itself , that portion of the apartme,nt is 
in he same condition as you saw it? 

A The same condition, as I stated. 
Q And the only purpose why that was upset-
A To investigate and look, and I was the one 

who helped look for evidence at the time. 4 O 



10 

20 

30 

116 

State's Witness, Frederick G. Schalli , Direct 

Q Now, I show you Exhibit S-7 and I ask you 
if that portion of the kitchen of Caputo's apart-
ment and that portion of the bedroom featured in 
that picture is in the same condition as it was 
when you first saw it? 

A Yes. 
Q And I ask you the same quest ion with 

reference to S-4, which is merely the fro nt of the 
rear building. 

A That is the front of the building and this is 
a shed in between the front of the building, and 
this i,s the rear building where this occurred. 

Q And, of course, that is featured in the same 
condition it was as when you first saw it? 

A To my knowledge it was dark at the time 
I came in. 

Q Now, I show you Exhibit S-5 and I ask you 
if that portion of the kitchen of Caputo 's apart-
ment is featured in the same condition it was in 
the photograph that fir.st night you saw it? 

A That is the apartment on the left? 
Q Yes. 
A There was three chairs there-fou r chairs. 

Well, as I can remember, the chairs are not exactly, 
I would say, in the same position as th ey were 
when I come in. I could not figure to the inch or 
foot, but they were something in that orde r, to the 
rear where the stove was. 

Q I ask you the ,same question pertai ning to 
Exhibit S-6. 

A That looks like to me the bed in the left 
apartment where the shooting occurred. 

Q Exactly? 
A And the bed was just in an upset condition 

as it is now. The blankets may have been just 
a little disarranged. It was upset with a woman's 

4 () corset lying on the left. There was a window 
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opened fr om the bottom. 
Q Now, I am confining my question merely to 

that portion of the apartment featured in this 
picture. 

A Tha t is the apartment I seen. 
Q And I direct the same question to Exhibit 

S-2, which is the kitchen of Treficanto's right hand 
apartment. 

A The chairs were not exactly arranged in this 
line, but they were in the kitchen at the time, but 
not arra nged the same as they are there, and that 
is the apar tment I also kept under surveilance and 
watched through the night. 

Q But no person other than an officer, I un-
derstood you to testify, touched or disturbed any-
thing in the two apartments ? 

A No one outside of the men who had proper 
credentia ls to look over things were allowed to 
disturb things while I was there. 

MR. BOZZA. I off er the pictures subject to 
whatever change has been testified by the 
officer, because the State will contend that, with 
reference to those things which have been de-
scr ibed changed, such as chairs and bedding, 
have no materiality in the case at all, that they 
are offered generally for the location and ap-
pear ance of the respective apartments. 

MR. W ACHENFELD. I will make the same 
objection to the pictures being marked in evi-
dence with the understanding that they do not 
portray the particular condition of the premises 
at the time this occurence happened. 

THE COURT. What do you say Mr. Sim-
andl? 

10 

20 

30 
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THE COURT. Very well, they will be ad-
mitted. 

MR. BOZZA. And that they do not por-
tray the furniture being in the same position, or 

the chairs and the bed, only the ice box and 
stove are in the same position. 

THE COURT. They are in evidenc e. 

CROSS EXAMINATION waved. 

LOUISE WALDRON recalled in behalf of the 
State. 

DIRECT EXAMINATION by Mr. Bozza. 

Q Where do you live? 
A 43-I did live at 43 Boyd street. 
Q On March 10, 1928, where did you live? 
A 33 Boyd street. 
Q Are you married or single? 
A Married. 
Q On March 10, 1928, did you go to the house 

of Jerry Treficanto? 
A Yes. 
Q At what time? 
A At ten o'clock in the morning, about; it 

might have been a little after ten. 
Q What was the purpose of your going there? 
A To clean. 
Q How often had you done that? 
A Well, I had done that four or five months. 
Q And did he pay you for your services ? 
A Yes. 
Q How much did he pay you? 
A $1.25. 
Q For every Saturday morning's cleani ng? 
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A Yes. 
Q Do you recall cleaning the apartment that 

day? 
A Yes. 
Q You started in to work shortly after you 

arrived? 
A Yes. 
Q How long did you work? 
A I worked from about half past ten till 

twelve o'clock. 
Q What did your cleaning consist of ? 
A Just cleaning, outside of a few things I did 

not do. 
Q What time did you rStop doing any cleaning 

in T:reficanto's apartment that day? 
A Twelve o'clock. 
Q Was Treficanto there when you came? 
A Yes, he was upstairs. 
Q What? 
A He was upstairs. 
Q And what is there upstairs above Treficanto's 

apartment? 
A Two rooms and a lady and her husband was 

upstairs, Italian people. 
Q But he hasn't anything to do with that 

apartment? 
A No, sir. 
Q He was merely visiting? 
A Yes. 
Q When did you see him again? 
A Well, he came down and said he was going 

over to Bank street and that he would be right 
back, that I was boss of the house, and he did 
not come back until nearly two o'clock. 

Q Now, from ten until two, did you istay in 
Treficanto's apartment? 

A Yes. 
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Q When he came back, did b.e have anything 
with him? 

A Some fish. 
Q Cooked or uncooked? 
ACooked. 
Q What did he say? 
A He said, "I have some fish, do you like it?" 

And I said, "Yes," and he said to eat it, and I 
ate it. 

Q Now, did he eat the fish with you? 
A No. 
Q You had it all? 
A Yes. There was only about three fishes 

there, three little smelts. 
Q Now, after you ate the fish, did you remain 

in the apartment? 
A Just a few minutes. I said I was going next 

door to speak to Laura Smith, because I was told 
she could speak German. 

Q How did you know she was the re? 
A Well, I seen her the day before and I said I 

had a little trouble with my husband. 
Q You went on Friday to ascertain whether you 

had the work the following morning? 
A Yes. 
Q And you went to see Louise? 
A No, Laura Smith. 
Q And when you went into Caputo's apart-

ment, whom did you find there? 
A Laura Smith, Mary Brennan, and the man 

who got shot. 
Q Was Joe Caputo there? 
A Yes. 
Q What were they doing? 
A Drinking wine, and I was offered a glass of 

wine and a .sandwich. 
Q Did you drink wine? 
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A Yes. 
Q Did you eat the sandwich? 
A Yes. 
Q Now, as you were •eating and drinking, did 

anybody come in? 
A Yes. 
Q Who? 
A Well, I always called him Jerry. 
Q Who was Jerry? 
A I don't know his last name, the man with 

the brown coat. 
Q Now, when he came in there, what did he 

say and what did he do? 
A He came in and he said, "Louise, come over 

right away." He wanted to go out, and I said, 
in a few minute~, and I didn't go over, so he went 
back. 

Q Then did he stay or did he leave? 
A No, sir. They offered him a glass of wine 

and he wouldn't have it. 
Q Did he stay or leave? 
A No, he left. 
Q Did he come back again? 
A Yes. 
Q How long after? 
A About a few minutes after. 
Q What did he say this time? 
A He said, "Are you coming over," and I told 

him in a few minutes. 
Q Did he stay or leave? 
A No, he went out. 
Q Did you go in a few minutes? 
A No. . 
Q What did you do when you continued to 

stay with the company? 
A Well, I was interested in the company; I 

was enjoying myself. 
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Q Drinking and eating? 
A Yes. 
Q And speaking German to _ Miss Smith? 
A Yes. 
Q Did he come back? 
A Yes. 
Q And how long after the second visit did he 

come back? 
A He stayed out about five or six minutes 

and come back with my coat and scarf and threw 
it on my lap and slapped me in the face and told 
me to stay where I was and went out. 

Q What did you do about it? 
A I said he had no right to hit me. I said he 

must be yellow. 
Q Did anybody in the place say anything about 

it? 
A No. 
Q Did he stay or did he leave? 
A What is that? 
Q Did Trefic anto, after slapping you in th e face, 

stay or leave? 
A He had no right to. 
Q Did he stay or leave? 
A He left. 
Q Did you see him again? 
A No, not until a couple of hours after? 
Q When you saw him a couple of hours after, 

where did you see him and under what circum-
stances? 

A Well , Laura Smith W€Il!t to bed; she threw 
herself on the floor and Mary Brennan and I 
wanted to pick her up and put her to bed and 
she told us that Joe would put her to bed , and 
Joe picked her, u:p and put her to bed , and she laid 
down a few minutes, and I got kind of sick from 
the drink and I laid down behind her for a couple 



153 

Sta te's Witness, Louise Waldron, Direct 

of hours, and I happened to hear a little loud 
talking and I put my head over Laura's shoulder 
and I seen Jerry like that (indicating) with a gun 
in his hand . 

Q You saw Jerry with a gun in his hand? 

A Ye,s. 
Q Now, as you put your head over Laura's 

shoulder and you saw Jerry with a gun in his 
hand, kindly point out to us just where Jer ry was. 
I will first explain the map to you. Here is 
Hayes stree t . Here is the hou se facing the side-
walk. This is the alleyway. This is the corridor 
that separa tes _Tre ficanto's apartment and Caputo's 
apartment , and that is the door leading into 
Caputo's apar tment. This is a bedroom, here is 
the bed. Now, as you looked over the shou lders 
of Laura Smith , and you saw Je rr y, whe re was 
Jerry? 

A Between the hall and the door facing the 
room. 

Q He was facing the bedroom door ? 
A And ,stood bet ween the hali and kitchen. 
Q In the doorway? 
A No, between the door and the hall. 
Q What did he have in his hand? 
A A gun. 
Q Was it a large or small gun ? 
A Small gun and dark. 
Q Can you say from these three guns which 

one you think he had at that time? (Witness in-
dicates) This one. Now, then, while he had that 
small gun in his hand standing in the doorway , 
what did he do? 

A He began to shoot. 
Q In what direction did he shoot? 
A Toward the bedroom door. 
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Q And he was standing in and aroun d the bed-
room door? 

A I did not see anybody who was standing 
there. I put my head back as I hear d the first 
shot. 

Q You heard the first shot and put your head 
back? 

A Yes. 
Q Immediately after the first shot did you con-

tinue to look in the kitchen? 
A No. 
Q Did you look in the bedroom? 
A Well, I looked down and I saw Joe going 

behind the · bed and stoop down. 
Q And what did he have in his hand? 
A A gun. 
Q Was the gun a large one or a small one? 
A I could not tell you. I did not see it. 
Q Did he shoot ? 
A Yes, I heard three shots. 
Q Did you see the flash of the shots? 
A Yes. 
Q From the gun of Caputo? 
A Yes. 
Q And in which direction was Caputo in? 
A Well, he was ca ta-cornered in behind the bed. 
Q Kindly point in this bedroom where Caputo 

stood when you saw him with the gun in his 
hand firing the three shots? 

A Right between the trunk. 
Q Between the bed and the trunk? 
A Yes. 
Q Now, then, will you tell us in what direction 

he was shooting? 
A Yes. 
Q Point with your pointer on that map in what 

direction he was shooting? 
A (Witness points.) 
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Q Shooting down in this direction? 
A Yes. 
Q When you looked over the shoulder of Laura 

Smith, did you see that doorway and could you 
see Treficanto in that doorway? 

MR. SIMANDL. Will you make a mark 10 
where he stood? 

MR. BOZZA. Yes. Between the bed and 
th e trunk. 

MR. SIMANDL~ How is that marked. 

MR. BOZZA. C, without any numerals. 

Q Now, then, you could see Jerry in that door-
way? 

A In between the doorway. 
Q And when you pointed out where Caputo 

stood, was that behind your gaze as you looked 
over? 

A Yes. 
Q Now, have you stood at that point at any 

time to see if you could ,see the doorway through 
this door leading from the kitchen into the bed-
room? 

A Well, I can see. 
Q Now, then, where was Tamburro when this 

shooting was going on? 
A I do not know. 
Q You do not know? 
A No. 
Q You could not see Tamburro? 
A No. 
Q Now, when was the first time after you saw 

the three shots fired and heard the shots fired 
from Caputo' ,s gun-what did Caputo do? 

A He just stayed there. That is all I saw. 
He did not move while I was there. 
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Q Well, what did you do after you heard the 
three shots ? 

A Well , the shots were all fired-I got out of 
bed and J oe Caputo told all of us women to get 
the hell out of the house. 

Q Did you get out of t he house? 
A Yes. I went out. I went out darn quick, 

and before I went out , I pas.sed an d I happened to 
see this man lying on the floor with his face fac-
ing the bedroom. , 

Q And was his face up or down? 
A Down. 
Q And where was his head? 
A Facing the bedroom. 
Q And in which direction did his feet point? 
A That way. (Indic ating). 
Q Alongside of the icebox? 
A Yes. 
Q And would you say his head was th ere (in-

dicating)? 
A Yes. 
Q And his feet in this direction? 
A Yes. 
Q Alongside or parallel with the icebox. What 

did he say, the man who was shot? 
A I seen him kind of raise, and as he raised 

he moaned , and I saw two spots on each side of 
his chest. 

Q Now, then, when Caputo fire d the three 
1Shots, was Tambu rr o sta nding in that doorway? 

A I could not tell you. I did not see. 
Q You were looking at the gun? 
A I was ·afraid to look th rough here and I just 

kept in the bed between Lau ra Smith. 
Q Aft er you heard the three shots and saw 

the flash of the three shots , what did you do? 
A I didn't do anything. I just laid there. 
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Q Did you see any fire from Jerry ? 
A Thre e shots I heard , but only one I heard 

from the kitchen . I don't know where the other 
two came from. 

Q You heard three shots from each gun? 
A Ye,s. 
Q Now, then, these shots that came from Ca-

puto's gun, did they come in rapid succession, or 
did they come at intervals? 

A Rapid succession, one right after another. 
Q And the thr ee shots th at came from Tre-

ficanto' s gun, did they come in rapid succession? 
A Yes, one right after another. 
Q Then afterwards was there a pause and did 

you hear more shots? 
A No, sir. 

MR. BOZZA. Now, if your Honor please, 
I off er the small gun in evidenc e, being the 
gun tha t Treficanto had in his hand when she 
first saw him. 

(The ,same is . marked Ex. S12.) 

Q Now, then, did you afterwards continue to 
stay in tha t bedroom? 

A Yes, until the shooting was all over. 
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Q Now, did you see any shots coming through . 3 0 
the window or did you hear any shots? 

A No, sir. 
Q And to the best of your recollection how 

many shots did you hear altogether? 
A Six. 
Q Now, then, who was the first one to leave 

the bedr oom, Caputo, you or Laura? 
A I was myself. 
Q You were the first one to leave? 
A Yes, sir. 40 
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Q And when you left where did you go? 
A I went right home. 
Q You went right home? 
A Yes, sir, over Hayes street to Springfield 

avenue, down Springfield avenue to Bergen and I 
went right home. 

Q When you came from the bedroom, coming 
into the kitchen, did you go over the body of 
Tamburro, did you walk along side of it? 

A No, he wasn't near the doorway , because I 
could walk sideways. 

Q Now, then, when Caputo was firing at Tre-
ficanto, and when you heard, and when Caputo 
was firing back--

MR. SIMANDL. Wait a minute , why-

2 0 MR. BOZZA. Because that is what she 
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testified to. 

MR. SIMANDL. She hasn't said so. 

MR. BOZZA. She not only said she heard 
the shots but she saw flashes fro m Caputo's 
gun. 

(Question withdrawn.) 

Q At any time that the firing was going on 
that you testified to did you hear Tamb urro say 
anything? 

A No, sir. 
Q At any time that you heard the firing did 

you see Tamburro in your line of vision at all? 
A No, sir. 
Q Now, before you saw Caputo come into the 

bedroom as you testified, you heard how many 
shots? 

A Three, one from the doorway first , Jerry 
first. 
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Q Then what did you next hear? 
A Well, I seen Joe running in to the bedroom 

and stoop down and then I seen him fire . 
Q So that Caputo fired three shots and Tre-

ficanto fired only one? 
A Well, J erry fired, too, but he started firing 

and I only heard one first from Jerry and then I 
heard two more of Joe's firing, so they both were 
shooting at one another. 

Q As I understand YiOU, Treficanto fired rthe 
first shot and then you saw Caputo run in and get 
his gun and immediately fire three in rapid suc-
cession and then you heard two more from Trefi-
canto? is that right? 

A Yes, sir. 
Q And they were firing at each other? 
A Yes, sir . 

CROSS EXAMINATION By Mr. Simandl. 

Q Miss Waldron how many times have you 
been in Joe~ house? 

A Once. 
Q Can you tell us whether or not, standing 

here, you can see all the way in here? 
A Yes, you could see. _ 

1 0 
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Q You can see all the way in here ? 3 O 
A Yes, sir. 
Q And standing in here you can see out her e, 

is that right? 
A Yes, sir. 

MR. SIMANDL. I indicate in my first 
question from the kitchen door into the bed-
room and my .second question from a point of 
th e trunk out toward the kitchen door . 

Q The first thing , getting r ight down to the 4 0 
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time of the shooting, you were lying up against 
the window? 

A Yes , sir. 
Q And the fir st thing you heard was talking? 
A Yes, sir. 
Q At that time could you see Joe? 
A No, sir. 
Q Could you tell whether he was in the house 

or not? · 
A I heard him talk but I couldn 't see him. 
Q Did you look then? 
A No, sir. 
Q And when you first looked what did you 

see? 
A I seen Jer ry's hand and then a shot . 
Q At that time where was Joe? 
A I don't know I did not see where he was. 
Q Well, did he run? 
A Well, after t he first shot he r an to the bed-

room. 
Q And reach ed over into the trunk? 
A He sto pped down. 
Q Well, when he went into the bedroom he 

had nothing in his hands ? 
A Yes, sir. 
Q And he stopped down to this trunk? 

3 0 A Yes, sir. 
Q And he took out the gun? 
A Yes, sir. 
Q And placed himself in back of the bed, be-

tween the bed and the trunk? 
A Yes , sir. 
Q You were on the bed? 
A Yes, sir. 
Q And Miss Smith was on the bed" 
A Yes, sir . 

4 O Q He took the gun and fired toward the door? 
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A Yes, sir. 
Q Did you see Jerry standing there? 
A Yes, sir. 
Q Jerry was still there? 
A Yes, sir. 
Q Did you see where Jerry went when he 

started to fire ? 
A No, sir. 
Q Did you see where Jerry went or where 

Jerry disappeared after shooting? 
A No, I heard the shooting and after Joe 

started to fire I put my head back and I did not 
see Jerry. 

Q Now, after Joe started to fire you heard 
.shots fr om Joe's gun? 

A Yes, sir. 
Q Did you hear any other shots? 
A I heard two more shots. 
Q While Jerry was firing? 
A Yes, sir. 
Q Do you know where they came from? 
A No, sir. 
Q Did they come from out of the bedroom in 

which you were? 
A I didn't look. 
Q Did you hear them in this room or did they 

come from tha,t room? (Indicating.) 
A The two shots seemed to come from the 

kitchen way, yes, sir. 
Q Towards the bedroom? 
A Yes, sir. 
Q And that was while Joe was firing? 
A Yes. 

CROSS EXAMINATION By Mr. Wachenfeld. 
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Q Miss Waldron, where did you meet Laura 4 O 
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Smith, or where did you meet Laura Smith on the 
night before? 

A In Joe Caputo's house. 
Q So, you were in Caputo's house Friday night, 

were you? 1 

A Yes, sir. 
Q How long were you in there? 
A I was not in there only a few minutes, I did 

not even go in the house, I stood at the door. 
Q Who were you talking to ? 
A I was talking to Laura Smith. 
Q What time of the night was that? 
A I cannot tell you, it was dark , but I can't 

tell you. 
Q How long had you known Laura Smith? 
A That was the first time I met her . 
Q Did anybody introduce you to her? 
A No, sir. 
Q And was Caputo there at that tim e? 
A Yes, sir. 
Q This man Tamburro at that time? 
A Yes. 
Q Did I you have a drin~ then? 
A No, ,sir. 
Q When did the drinking start? 
A Saturday. 
Q What time? 
A Well, they were drinking before th ey went 

in the house, before I got there. 
Q Were you drunk? 
A I didn't have any. 
Q You didn't have any what? 
A Until I got in Joe's house. 
Q When you got to Joe's house before this 

shooting took place? 
A No, sir. 
Q Was Laura Smith drunk? 
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A Not before the shooting-yes, we were drunk 
before the shooting went on. 

Q You were drunk? 
A Yes, sir . 
Q And Laura was drunk? 
A Yes, sir. 
Q Good and drunk, wasn't she? 
A Yes, sir . 
. Q So drunk that she had to be put to bed? 
A No, I went to bed myself. 
Q I am talking about Laura. 
A Oh, why, Laura, yes sir. 
Q You were in good enough condition that you 

could go to the bedroom and go to bed yourself. 
_A Yes. · 
Q Now, you say you and !:,aura were sleeping 

there for a couple of hours, is that correct? 
A Ye,s, sir. 
Q What time did the shooting take place? 
A About eight o'clock, as I said this morning, 

I don't know, it was dark anyhow. 
Q You think it was about eight o'clock , do you? 
A About that, I think. 
Q Is that your best recollection of it? 
A The best I can tell you. 
Q Now, after the shooting was all over Caputo 

told you women to get the hell out of there, what 
did Laura say about getting out? 

A She said, "Like hell I will," and I run out. 
Q Laura didn't like the idea of getting out, did 

she? 
A No, sir. 
Q She stayed there while you went out? 
A She was in the bedroom when I went out. 
Q You were in bed when you heard all this 

shooting were you? 
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A Yes, sir. 4 0 
Q Whereabouts in that bed, ~hich side of _ 1t? 
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A On the right hand side going towards the 
hall . 

Q Would that be nearest the wall where the 
window is? 

A Yes, sir. 
Q And where was Laura? 
A In the front of the bed. 
Q When the shooting started up Lau ra got out 

of bed? 
A What did you say? 
Q When the shooting started Laura got out 

of bed? 
A Not when the shooting was going on. 
Q She stayed right in bed there all the time? 

Did she, until it was all over? 
A Yes, sir. 
Q And you saw all of this by creep ing over 

Laura and looking over her shoulder, is that right? 
A Yes, sir. 
Q Don't you know as a matter of fact that 

Laura fell out of bed when the first shot was 
fired? 

A No, she did not fall out bed, she wasn't out 
of bed even when I got out. 

Q Don't you know, as a matter of fa ct, that 
Laura was standing up when all this shoot ing was 

3 0 going on? 
A No, she was not, she was laying down. 
Q So if Laura said she was standing up, that 

is not true, is it? 
A No, she was laying down. 
Q Are you sure about that? 
A Yes, I know about that. 
Q How long did you hear this quarre l before 

the first shot was fired? 
A Well, I can't tell only about a few minutes, 

4 0 I guess. 
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Q How many minutes .? 
A I cannot recollect. 
Q Why, is your memory bad'? 
A I cannot remember how long. 
Q Would you .say it was as long as ten min-

utes? 
A I can't tell you. 
Q You remember talking to me before, don't 

you? 
A Yes, I talked to you before, but I can;t tell 

you how long the talking was going on. 
Q Did you tell me before that the argument 

took place for about ten minutes? 
A No, sir, I did not. 
Q _ Do you remember this question-"How long 

did the quarrel last when you heard the shots?" 
Answer: "About ten minutes." Did you answer 
that way? 

A No, I did not. 
Q You did not answer that way? 
A I don't remember. 
Q Well, you say you did not answer it that 

way? 
A I don't remember telling you that. 
Q Now, how long did the quarrel last? 
A I can't' tell you. 
Q,Can you give us some idea? 
A No, sir, I cannot. 
Q Was it as long as ten minutes? 
A I can't tell you. 
Q Was it less than ten minutes? 
A I can't tell you. 
Q Can you give us some idea? 
A I can't tell you. 
Q You cannot give us some idea? 
A No, sir . 
Q What did the quarrel consist of? 
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A I don't know. They were talking in Italian 
and I can't tell you. 

Q Do you understand Italian? 
A No, sir. 
Q How do you talk to Charlie, as you call 

Trefican to ? 
A I never talked Italian because I cannot , he 

spoke English to me. 
Q Now, he came over into this apartment after 

you went, to Joe Caputo's apartment, he came 
over to see you three different times? 

A He asked me to come over to the hou se and 
get my things, he wanted to go out, and he did 
not pay me my money. 

Q He asked you to come back to his apa rtment 
to finish your work? 

A No, sir. He did not say anything about fin-
ishing the work. 

Q What did he ask you? 
A He asked me to come over that he wanted 

to go out. 
Q What did you think he wanted you to come. 

over for? 
A To come over to get my things, my coat and 

my scarf were over there-and he always goes 
out--

3 0 Q He was objecting to your having your coat 
and scarf there ? 

A Well, he wanted to go out. 
Q So when, you left, after the shootin g was 

all over , you took your coat and scarf, didn't you? 
A Charlie brought them and threw the m in 

my lap. 
Q And when you went out of Caputo's apart-

ment, after the shooting was all over, you had your 
coat and scarf with you, didn't you? 

1 O A Yes, sir. 
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Q So that the coat and the lady's hat that was 
found in Caputo's room by the police officers was 
not yours, was it? 

A No, sir. 
Q Wha t did you say Jerry, or Treficanto, after 

he asked you the first time to come back? 
A Well, I just stayed there, because I was 

intereste d, that's why. 
Q What were you interested in? 
A In the wine. 
Q How about the whiskey, didn't that have 

any inter est to you? 
A The wine, because I have none home. 
Q Did you drink some of the whiskey, too? 
A Yes, I had one little drink, one glass full. 
Q Now, you iSay that Jerry fi'nally slapped you 

in the face when he put your hat and coat in your 
lap, is that right? 

A Yes, sir, he did. 
Q And that did not start an argument, did it? 
A I don't know, I said he had no right to hit 

me. 
Q It did not start an argument, did it? 
A No, sir, not that I know of. 
Q You merely made the remark that Jerry was 

jealous, is that right? 
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A Yes, sir. 3 0 
Q And then you all had another drink, is that 

right ? 
A Yes, sir. 
Q Then Jerry went out? 
A Yes, sir. 
Q And after Jerry went out Laura fell on the 

floor, didn't she? 
A Threw herself on the floor. 
Q And that is when Joe Caputo put her to bed? 
A Yes, sir. 4 O 
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Q And right after that you went to bed? 
A Yes, sir. 
Q You were sleeping your liquor off about two 

and a half hours? 
A Trying to sleep anyhow. 
Q Well, didn't you sleep? 
A I iSlept a little, yes, sir. 
Q Do you think you slept for about two or two 

and a half hours? 
A No, sir. 
Q How long do you think you slept? 
A I don't really know. I don't know how long 

I slept. 
Q Well, did you tell us a little while ago that 

it was about two or two and a half hours? 
A I got up when I heard the loud talking. 
Q Didn't you tell us a little while ago th at you 

thought it was two or two and a half hours? 
A I cannot tell you. 
Q Well, is that your best est imate? 
A That I don't know. 
Q Now, when you woke up what is t he first 

thing you heard ? 
A I heard loud talking, first I heard loud talk-

ing and I put my head over Laura's . shoulde r and 
I saw a gun in Jerry's hand and he shot. 

Q You say this is the gun that was in Jerry's 
hand? 

A Yes, sir. 
Q How many lamps in that apartment that 

night? 
A One in Joe',s house. 
Q What kind of a lamp was it? 
A A small hall lamp. 
Q Where was it? 
A On the stove when I seen it. 

4 0 Q On the stov e ? 



169 

State's Witness, Louise Waldron, Cross 

A On the stove and then they put it out on the 
table. 

Q There was no lamp in the bedroom, was 
there? 

A No, sir. 
Q Dark in the bedroom, warm't it? 
A Yes, sir. 
Q Now, have you seen this gun before that you 

picked out here? 
A Yes. 
Q Where did you see it? 
A In Jerry's. 
Q Where did you see it? 
A In his hand, he carried it in his pocket. 
Q Did you see it in his house? 
_A In the house. 
Q Did you have a gun that you parked there 

that afternoon at Jerry's house? 
A No, sir, I never had a gun in my life. I 

wouldn't know how to use it. 
Q Do you know what an automatic gun is? 
A No, sir. 
Q In't it a fact that you brought a gun there 

and left it on · Jerry's bureau that afternoon? 
A No, sir, not me. 
Q Well, who did? 
A I don't know. 
Q Where was Tamburro seated when you first 

got up and heard this quarrel ? 
A I don't know, I didn't see him, he was on the 

floor when I got out of bed. 
Q Where was Joe Caputo? 
A He was in the bedroom. 1· 
Q He was in the bedroom when? 
A When the ,shooting was oging on. 
Q Where did you first see Joe Caputo when 

you woke up? 
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A In the bedroom. 
Q Whereabouts in the bedroom? 
A Behind the trunk. 
Q At that time a shot had been fired. 
A l heard one from Jerry. 
Q At that time when you saw Joe Caputo at 

the trunk in the bedroom had any shots been 
tired? 

A Yes. 
Q How many? 
A I heard two more. 
Q How many shots had been fired? 
A Three altogether from Jerry and two from 

Joe Caputo who picked up his gun. 
Q Now, won't you listen to my question, please. 

At the time that you iSaw Joe Caputo in the bed-
room at the trunk had any shots been fired ? 

A Yes, by Jerry, while Joe was going down 
to get the gun out of his trunk. 

Q How many shots were fired by Jerry? 
A Three altogether. 
Q And you saw all that lying in that bed over 

next to the wall? 
A I didn't see the three shots but I heard them, 

I only saw one from Jerry',g and I saw three from 
•Joe. 

Q You say you did not see three shots th at you 
say Jerry shot? 

A Yes, only one. 
Q Where was Caputo when the shot was fired? 
A I can't tell you. 
Q Why? 
A Because I don't know, I was laying down 

and I 'did not ,see where he was. 
Q You were laying down in bed but you could 

see Jerry fire his first shot, is that right? 
A Yes, sir. 
Q Could you see Jerry fire the other two shots? 
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A No, sir. 
Q Why not? 
A Because I was laying back on Laura and I 

couldn't see of him. 
Q Did you see Caputo fire any shots? 
A Yes, three. 
Q How many shots did you hear altogether? 
A Six. 
Q Do you know whether you heard any more 

than that? 
A No, sir. 
Q Are you sure that you heard six? 
A That' ,s all I heard. . 
Q Do you know how many you heard? 
A Six. 
Q Didn't you tell me in this testimony that you 

don't know how many shots he fired? 
A Six altogether. 
Q Didn't you tell me in this testimony that 

you don't know how many shots were fired? 
A I didn't, I said six. 
Q Did you see the gun that Jerry had in his 

hand ? 
A Yes, sir. 
Q What kind was it? 
A A small dark gun. 
Q Do you see it lying around here? 
A I saw it before, it is over in that man's hand. 
Q Come down here and look at these guns and 

tell me which one Jerry had ? 
A There it is, it is all apart now. 
Q Which one, is that the one ? 
A Yes, sir. 
Q Did you see the · one that Joe had in his 

hand ? 
A No, sir. 
Q Do you know whether it was a big gun or a 

small one? 
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A No, sir, I can't tell you. 
Q How near to you was Joe when he fired the 

gun? 
A 
Q 
A 
Q 

I re ally can't tell you. 
Why not? 
Because I can't tell you. 
But Joe was in the bedroom when he fired 

the gun, was n 't he? 
A He was, but I can't tell you how fa r. 
Q Was he right next to you? 
A No, sir . 
Q Well, he was nearer to you than Jerry was 't 
A I just don't know how far he was to me. 
Q Was he neare r to you than Jerry? 
A Th at I can't tell you. 
Q Look at the diag ram, you said Jer ry was 

0 standing down here at this door, is that right ? 

30 
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A Yes, sir . 
Q And the bed is over here? 
A Yes, sir. 
Q Now, wher e was Caputo stand 1ng? 
A Over th ere by the trunk. 
Q So that Caputo was at the foot of th e bed 

that you were lying in? 
A Yes, sir. 
Q And Jer r y was out in the other room , wasn't 

he? 
A Yes, sir. 
Q Now, when Caputo fired did he stay near the 

trunk or did he walk nea r the door? 
A He ju st stayed at the trunk all th e time 

that I saw him. 
Q And he fired three shots from there, did he? 
A Yes, sir. 
Q Did you see Tam burro there? 
A Yes , sir . 
Q Isn't it a fact that when Joe got a gun he 

walked through this doorway that i,s marked there, 
I think C2, and fired from there, isn't that right? 
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A I wouldn't say. 
Q Isn't it a fact that Joe Caputo got his gun 

and he walked to this point, the point marked C2 
and fired the shots? 

A I didn't see him walk there, he stayed by 
the bed, by the trunk. 

REDIRECT EXAMINATION By Mr. Bozza. 
Q You say you saw Jerry with this gun before 

the night of the shooting? 
A No, sir. 
Q You say he had a gun in his pocket and in 

the room, which gun do you mean? 
A A small gun. 
Q This one here ? 
A This must be the one, yes-no, that is not 

the one. 
Q How many guns did you see in Jerry's apart-

ment while you were cleaning there , if any? 
A Two, one small one and one large one, and 

both the same style to me. 
Q I show you four guns, three revolvers and 

a magazine and ask you during the time that you 
have been cleaning there at any time whether you 
saw them in the defendant Treficant's pocket or 
in the house, which guns if any did you see there? 

A With who? 
Q Jerry Treficanto. 
A I saw one like that carried in his pocket. 

MR. WACHENFELD. Is that the one that 
is marked in evidence ? 

MR. BOZZA. Yes. 
Q And did you see any others ? 
A And a large one, a little bit larger than that. 
Q Do you see it here? 
A No, sir, they were both of the same color, 

dark. 
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Q Did you ,see any catridges in any box? 
A No, sir. 
Q The only one you saw was this one here, 

(S12), and a larger one that you do not see here, 
is that right? 

A A little larger. 
Q Did you ever own any one of these guns? 
A No, sir. 
Q Did you ever make a present of a gun to 

Treficanto? 
A No. 
'Q Did you ever buy any cartridges for him? 
A No. 
Q Did you ever go there with any cart ridges? 
A No, sir. 

2 0 JOSEPH" FARRELL sworn in behalf of the State. 
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DIRECT EXAMINATION by Mr. Bozza. 
Q You are a member of the Newark Police De-

partment, connected with the Fourth Precin ct? 
A I am. 
Q On the night of March 10, 1928, were you on 

duty? · 
A Yes. 
Q Where? 
A Well, I was up-I was on the wagon that 

night and officer Wittick and myself, we took a 
drunk up to the hospital, and on the way down 
I got off the wagon at South Orange Avenue and 
Bergen street. I walked down South Oran ge Ave-
nue and when I got near Jones street, I saw Of-
ficer Jaeger following a man which we found later 
to be Gerardo Treficanto. 

Q Is he in court? 
A Yes. 
Q Point him out. 
A Right there. 
Q That means nothing. 
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MR. SIMANDL. Stand up. 
Q That is the man? 
A Yes. 
Q Was he placed under arrest? 
A Yes. 
Q Was he searched? 
A Yes. 
Q What did you find on his person? 
A A 32 calibre revolver, fully loaded. 
Q Anything else ? 
A And a knife. The revolver was taken out 

of his right hand overcoat pocket and the knife 
was ta ken out of his left hand overcoat pocket. 

Q Was the revolver empty or loaded? 
A It was fully loaded. 
Q I show you a gun, a revolver, and ask you if 

that is the revolver that you found on the per.son 
of Treficanto when you took him in custody that 
night ? 

A That was the gun. Officer Jaeger took it 
from his overcoat pocket. 

Q Was it marked for identification? 
A Yes. 
Q Where? Is that a 38 calibre revolver? 
A 32. 
Q Now, I show you some bullets and ask you 

if these are the bullets that were in that re-
volver and if they were marked ? 

A Yes. 
Q What mark was made upon them? 
A I do not know, Officer Jaeger made it. 

MR. W ACHENFELD. I do not care, if he 
,says those are the bullets. 

(Gun offered in evidence and market Ex-
hibit S-13.) 
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(Bullets offered in evidence and marked 
Exhibit S-14.) 

Q What part of his person did this come from? 

A That come from his left hand overcoat pocket. 

10 Q Both the knife and sheath? 

20 

A Yes. 
MR. WACHENFELD. Objected to as im-

material and incompetent, and having no hear-
ing. 

THE COURT. Overruled. 

Defendant Treficanto's counsel prays an ex-
ception to this ruling of the Court. 

Exception allowed; let it be sealed and it is 
signed and sealed accordingly. 

JUDGE. 

(Knife offered in evidence and marked Ex-
hibit S-15.) 

Q Now, after you took him in custody, where 
did you bring him? 

A Officer Jaeger and myself, we hailed a yel-
low independent cab, and we brought him to the 

3 0 fourth precinct, where he was slated. 
Q Did you converse with him at any time 

when you had him in charge about this case? 
A No. 

THE COURT. What date was that? 

WITNESS . This was on the night of March 
10. 

Q And what time was it? 

4 O A About eleven o'clock. 
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CROSS EXAMINATION by Mr. Wachenfeld. 

Q Where did you arrest Tre:ficant o? 

A At the corne r of South Orange avenue and 
Norfolk street. 

Q And you made the search right there be-
fore you took him to the station house ? 

A Yes. 

Q And that is where you found the gun? 
A Yes. 
Q Now, at the time you found this gun on 

Treficanto, it was fully loaded? 
A Yes. 
Q Well oiled? 
A Yes. 
Q Any evidences of having been exploded with-

in a recent period of time from the time that you 
took it from the defendant? 

A No. 
Q Blood on it? 
A Well, there was a little blood on it. 
Q Where, on what part of the gun? 
A On the muzzle. 

REDIRE CT EXAMINATION by Mr. Bozza. 

Q Now, officer, after you brought the defend-
ant Treficanto to the fourth precinct, did you go 
to prem ises 72 Hayes street? 

A No, iSir. I was not in that house at all that 
night . 

Q Did you go the next day? 
A No. 
Q You did not go there at any time? 
A No. 
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WILLIAM JAEGER recalled in behalf of the State. 

DIRECT EXAMINATION by Mr. Bozza. 

Q Officer, on March 10, 1928, in the evenino-
thereof, did you go to premises 72 Hayes street? 

A I did. 
Q for what purpose? 
A I was informed there was a shooting match 

there. 
Q And what did you do and what did you see 

when you got there? 
A I was informed, and I went right over, that 

was about a quarter to eleven. I got in the house 
and I seen two women there, Mary Brenna n, and 
Laura Smith and Joseph Caputo, and I asked them 
what happened, and they told me there was an 
argument th~re. 

MR. WACHENFELD. I object. 

THE CO,URT. Sustained. I will admit it 
as far as the defendant Caputo was concerned, 
anything he said. 

Q What did the defendant Caputo say? 
A He told me there had been an arg ument 

there between him and another man who had went 
out the front door and I seen this Tamburro lying 
on the floor. He was still living. 

Q And did you speak to him or did he speak 
to you? 

A He coud not speak. 
Q Did you make a .search of Caputo's prem ises? 
A I looked it over and went out and im-

mediately searched for the man who had left . 
Q At that time, upon your arrival at 72 Hayes 

street, after you spoke to Caputo, did you make a 
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search of Caputo's room to find anything? 
A I left Officer England in charge. 
Q Where did you go? 
A I went out in front and in front there was 

a crowd of people and they told me this man went 
north on Hayes street. 1 0 

MR. W ACHENFELD. I object. 

THE COURT. Sustained. 

Q As a result of what you heard, you went 
where? 

A South Orange avenue and Norfolk street. 
Q Did you see anything there? 
A I overtook thi ,s man here. 
Q Which man? 
A Jer ry Treficanto. 
Q What did you do? 
A I grabbed him and gave him a frisk and 

found a gun. 
Q And by a frisk you mean what? 
A I searched him. 
Q And after you searched him, what did you 

find? 
A I found a revolver in his right hand pocket 

and a knife in his left hand pocket. 
Q I show you Exhibit S-13, S-14 and S-15, con-

sisting of a revolver, five lead bullets and a knife 
and ask you if those were in the person and on 
the pers on of Treficanto? 

A Th at is the revolver. 
Q Did you make any mark of identification up-

on it? 
A (Witness indicates pointing under the barrel 

above the trigger.) Two file marks. 
Q You made that personally ? 
A Personally. 

20 
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Q I show you Exhibit S-14, consisting of five 
lead bullets and I ask you if you marked tho se foi' 
identification. ( Witness indicates). Pointi ng to 
two parallel marks on each bullet . Now, did you 
also find Exhibit S-15 on his person? 

A In his left hand overcoat pocket. There was 
no mark put on there. 

Q You found it with the sheath? 
A With the sheath. 
Q Just as it is now? 
A Just as it is. 
Q Now, then, after you took the defendant 

Tr eficanto into custody, what, if anything, did you 
do with him? 

A Took him to the Fourth Precinct, where he 
was slated, and then he was sent to the City Hos-
pital for a wound on his head. 

Q Did you go back to the premises 72 Hayes 
street? 

A I did. 
Q Did you find England there? 
A No, Officer Shalk was in charge. 
Q And did you with Officer Shalk make an 

investig ation at both apartments? 
A Shalk had already done that with head-

quarters men. 

CROSS EXAMINATION by Mr. Wachenfeld. 

Q Treficanto was injured when .you arrested 
him? 

A He was. 
Q Where was his injury? 
A On the top of his head. 
Q Also on the side? 
A I didn't notice. He was covered with blood. 

4 0 Q Covered with blood, and could you tell how 
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many inj uries the blod was coming from on his 
head? 

A I could not. 
Q Did you examine the injuries at all? · 
A No. 
Q But you sent him to the city hospital? 
A I didn't send him. He was sent from the 

precinct. 
Q Well, he was sent by the police authorities 

to the City Hospital for treatment for the injuries 
he had on his head? 

A Yes. 
Q Then you say he was covered with blood? 
A Yes. 

REDIRECT EXAMINATION by Mr. Bozza. 

Q Did he say how he sustained those injuries? 
A No, he did not. 
Q Did you examine the injuries? 
A No. 
Q You just saw his head bleeding? 
A I just saw his head bleeding. 
Q Did you see his head at the point where it 

was bleeding ? 
A Why; it looked to me to be in the center of 

the top part of his head. 
Q And did you look at it? 
A Jus t glanced at it. 
Q Fr om what you saw of the wound, might 

it have been caused by a stray bullet? 
A I could not tell. 

CROSS EXAMINATION by Mr. Simandl. 

Q The se two young boys that you saw, they 

10 

2-0 

30 

were th e ones who informed you to go there? 4 O 



182 

' State's Witness, Fred erick Schalk, Direc t 

A Yes. 
Q Did they tell you where they had been ? Yes 

or no? 
A They were out in front of the place. 
Q When you saw them? 

1 0 A No. They come and got us. 

20 

30 

40 

FREDERICK SCHALK recalled in behalf of the 
State. 

DIRECT EXAMINATION by Mr. Bozza. 

Q You testified before that you came to the 
premises 72 Hayes street and stayed the re that 
night until the following morning? 

A Yes. 
Q Now, did you make an inspection or .search 

of Treficanto's apartment and Caputo's apar tment? 
A Yes. 
Q And what search did you make of Treficanto's 

apartment? 
A In Treficanto's apartment we looked over a 

bureau drawer- a bureau, rather, and we opened 
the second drawer from the top and the re was 
Detective Harris from headquarters with me at the 
time, and I found a box of bullets. I turne d them 
over to Detective Harris and I seen Detecti ve Har-
ris pick up an automatic gun, but I do not know 
just what make. I just got a glance of it, and he 
picked a revolver out of the second drawe r where 
part of the bullets were, and in Treficanto' s apart-
ment, I also, after the bed was neatly made-

MR. WACHENFELD. Just a minute . You 
have not been asked any question. 

THE COURT. Yes, he was asked what he 
found. 
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WITNESS. Yes, what I found. 

MR. W ACHENFELD. I object to it as in-
competent. 

THE COURT. I will allow it. 

Counsel for defendant Treficanto prays an 10 
exception to this ruling of the Court. 

Exception allowed; let it be sealed and it 
is signed and sealed accordingly. 

Q Proceed. 

DALLAS FLANNAGAN, 

Judge. 

A I picked the blanket off the top of the bed 2 0 
and there was a white sheet next and I seen quite 
a few blood spots on this white sheet, and I pulled 
that back and there was another blanket there and 
I looked under the mattress and under the head of 
the mattress I found an axe. That is all I found 
in Treficanto's apartment. 

MR. WACHENFELD. I move that that por-
t ion be stricken out. 

THE COURT. Well, I do not see that the 
axe has much to do with it. 

MR. BOZZA. All right. I consent that that 
be stricken out. 

THE COURT. You say you saw the other 
officer get a revolver out of the second drawer? 

WITNESS.. Out of the second drawer in 
Treficanto's apartment. That is the apart-
ment to the right. I do not know the man 
by sight. 

30 

40 
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THE COURT. That is the same drawer 
that you found the cartridges in? 

WITNESS. Yes. 

CROSS EXAMINATION by Mr. Wachen feld. 

Q You mean as you walk in or facing the 
street? 

A No, there is a kitchen and a bedroom. 
Q You say you are speaking of the apartment 

on the right-
A Yes, not the apartment I first came in, but 

when I went in I was in that one first, and the 
one I mean we found these things in was on the 
right. 

Q Now, as you walk in, which one are you 
speaking of ? 

A The one on my right, not where the body 
of the dead man was found. 

REDIRECT EXAMINATION by Mr. Bozza. 

Q Now, then, I show you an automatic maga-
zine and a box of cartridges and I ask you if that 
is the magazine and the automatic and the cart-
ridges that you saw? 

A Well, I seen the automatic at a glance. That 
is just what I stated, and that is all I know about 
the automatic, and the revolver I had also seen at 
a glance. 

Q What was the color of the box of cart ridges, 
red or green ? 

A That I can slightly-I cannot recall exactly 
what the color of the box was, because I turned 
it right over to Detective Harris. 1 

Q I show you Exhibit S-12 and ask you if that 
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looks like the gun that was found in Treficanto's 
apartm ent? 

A Well, I did not get a go:)d enough look to 
identify it to be sure of the ide!1tification. 

Q Well, was any mark of identification placed 
upon the gun? 

A From my knowledge, I do not know. Detec-
tive Harris took care of everything. 

Q Can you tell me whether the box of cart-
ridges you saw was red or green? 

A That I am not positive. I seen them marked 
by Officer Har r is, Now, the color of the box I 
could not tell. 

Q But it had an X mark for identification? 
A It seemed to be like a 32 calibre bullet when 

I 9pened the box. 
Q Was anything found in Caputo's apartment? 
A I found a 22 calibre on the bed and that I 

immediately turned over to Officer England. I did 
not examine it. 

Q I show you a revolver and ask you if that is 
the revolver you found on the bed in Caputo's 
apartm ent? 

A On the bed? 
Q Yes. Where did you find it? 
A We found it on the bed. 
Q I show you a revolver and ask you if that is 

the rev olver you found? 
A There is no need of my saying that, because 

I immediately turned it over. 

THE COURT. Just say so. 

WITNESS. That I don't know. 

Q You found a gun and turned it over to 
England? 

A Yes. 

10 
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CROSS EXAMINATION by Mr. Wachenfeld . 

Q The gun, as I understand it, that you say 
you found in Caputo's apartment on the bed? 

A Yes. 

Q And that was a 22? 

A Yes. 

REDIRECT EXAMINATION by Mr. Bozza. 

Q Did you open the gun and look at the appear-
ance to ascertain what caliber it was? 

A No, sir, Officer England took care of that. 
Q Then you do not know what calibre it was 

2 0 if you cannot identify the revolver. 

30 

40 

MR. WACHENFELD. I object to that as 
attempting to inpeach his own witness. 

THE COURT. Well, you looked at it close 
eough to tell. 

WITNESS. To my knowledge it looked like 
a 22 revolver to me. 

Q Do you carry a gun? 
A Yes. 
Q What is the calibre of your gun? 
A 38. 

CROSS EXAMINATION by Mr. Simandl. 

Q Did you examine the gun at all that you 
found in Caputo's apartment? 

A I did not unlock it, but I looked at it and it 
was a light nickel gun. It looked like a 22 calibre 
to me. That is all I know. 
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JOSEPH HARRIS recalled in behalf of the State. 

DIRECT EXAMINATION by Mr. Bozza. 

Q Officer Harris, did you in conjunction with 
Officer Shalk go into Treficanto's apartment and 
make a search? 

A I did. 
Q And what did your search consist of, and 

what did you find if anything? 
A Our search consisted of searching a bureau 

drawer, a dresser drawer, rather the second drawer 
from the top. 

MR. WACHENFELD. I object to what he 
found in Treficanto's apartment, because I can-
not see what connection that has with the 
crime. The man had a right to have in his 
apar tment one or ten guns and there is noth-
ing to show they are connected with the crime 
and I object on that ground. 

THE COURT. Overruled. 

Counsel for defendant Treficanto prays an 
exception to this ruling of the Court. 

Ex ception allowed; let it be sealed and it is 

10 

20 

signed and sealed accordingly. 3 0 
DALLAS FLANNAGAN, 

Judge. 

Q What did you find there? 
A I found a 32 automatic gun. 

MR. WACHENFELD. The same objection. 
THE COURT. The same ruling. 

A And a 32 calibre revolver. 

THE COURT. What is the first? 40 
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WITNESS. 32 automat ic. 
Q And I show you an automatic 32 and a maga-

zine accompanying it and I ask you if that is what 
you found in the second drawer of t he bureau of 
Tre ficanto's apa r tment? 

A Yes. 

MR. WACHENFELD . The same objection. 

THE COURT. The same ruling. 

Q I show you a 22 calibre revolver, Exhi bit S-12, 
and I ask you if you found that in the same drawer 
of the burea u in Trefic anto's apartment? 

A Yes. 
Q Now, was that empty or loaded? 
A It contained five empty shells and two loaded 

2 0 shells. 
Q Now, did you mark the gun and the shells 

for identification? 
A I did. 
Q What ma rk did you place upon it? 
A On the gun? 
Q Yes. 
A Two marks. 
Q Point to the identification marks, please . On 

the muzzle of the gun, two parallel lines. And 
I show you five empty shells and two loaded bullets 

3 0 of 22 calib re and I ask you if that is all the bullets 

40 

that came out of Exhibit S-12. 
A Yes. 
Q Did you place any mark of identific ation upon 

them? 
A I did. 
Q And point to the mark for identificatio n? 
A Two marks. 
Q It consists of two parallel file marks on each 

shell? 
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A Each shell. 
Q And are there any marks on the bullet 

itself ? 
A Yes, there are two marks . 
Q Similar marks on the bullets? 
A Yes. 

MR. BOZZA. I off er the bullets in evidence. 
MR. WACHENFELD. The same objection . 
THE COURT. The sam: ruling. 

(The .same is received in evidence and mark-
ed Exhibit S-16). 

Q Now, did you find cartridges in Treficanto's 
house? 

A No, sir, Patrolman Schalk found the cart-

10 

ridges. 2 O 
THE COURT. Were you there when hf' 

found them? 
. WITNESS. Yes, sir. 

Q Was there one or two boxes, and if so, of 
what color? 

A There were two boxes, one read and one 
green. 

Q I show you a red box and a green box con-
taining 32 calibre bullets in each and ask you if 
those are the bullets that you .saw in Treficanto's 
apartmen t? 

MR. WACHENFELD. The same objection. 
THE COURT. The same ruling. 
Defendant's counsel prays an exception to 

this ruling of the court. 
Exception allowed; let it be sealed, and it is 

signed and sealed accordingly. 

DALLAS FLANNAGAN, 

30 

Judge. 4 0 
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A Yes, sir. 
Q Was any identification mark placed upon 

them? 
A Yes, iSir. 
Q By whom? 
A By Detective James McConnell. 
Q Will you point to them, please? 
A J.M. Mc. 
Q J. M. Mc. on each box? 
A J.M. Mc. 

MR. BOZZA. I offer a box containin g the 
loaded 32 calibre cartridges in evidence. 

MR. WACHENFELD. I object on the 
ground that I have already mentioned and I 

2 O object further on the ground that the y have 
not been proven. 

MR. SIMANDL. And I object to the m on 
the ground that they are no part of the 
Caputo case and are not binding on him . 

THE COURT. They are not admitted 
against Caputo. In what particular have they 
not been identified, Mr. Wachenfeld? 

MR. W ACHENFELD. We have no proof 
3 0 about the contents of them. 

40 

THE COURT. He said he marked them 
and I will admit that. 

MR. W ACHENFELD. They may have been 
filled or refilled, for all I know. 

THE COURT. But you can cross examine 
him on that. 

MR. W ACHENFELD. I don't care to, your 
Honor. 
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THE COURT. I will admit them. 

Defendant's counsel prays an exception to 
this ruling of the court. 

Exception allowed; let it be sealed, and it is 
signed and sealed accordingly. 

DALLAS FLANNAGAN, 
Judge. 

(The ,same are received in evidence and 
marked Ex. S-17.) 

MR. SIMANDL. These various exhibits 
found on Treficanto at the time he was ar-

rested are not anywhere binding on Caputo. 

THE COURT. Not at all, and the jury 

10 

will so understand. 2 O 
MR. BOZZA. I offer the automatic and 

the magazine of the automatic as one exhibit, 
if your Honor please. 

(The same is received in evidence and 
marked Ex S-18). 

Q Now, Officer, I show you the magazine of 
the automatic pistol and ask you to extract a bul-
let th erefrom and tell me what calibre bullet it 
is? 3 0 

A 32 calibre. 
Q And is that a steel jacketed bullet? 
A It is. 
Q Is that the bullet of an automatic such as 

this? 
A Yes, sir, it is. 
Q Now, then, I show you a box marked Ex. 

S-17, containing 32 calibre steel jacketed bullets , 
and ask you if those bullets in this box are bullets 
for tha t magazine? 4 O 



182 

State's Witness, Joseph Harris, Direct 

MR. WACHENFELD . I object to that as 
wholly immaterial and of no effect. 

THE COURT. Overruled. 

Defendant's counsel prays an exception to 
1 0 this ruling of the court. 

20 

Exception allowed; let it be sealed, and it is 
signed and sealed accordingly . · 

DALLAS FLANNAGAN, 
Judge, 

MR. SIMANDL. And I object to it as Caputo 
and not binding on him. 

THE COURT. The jury will understand it 
is not binding on Caputo. 

A They are. 
Q Now, then, when the magazine of the auto-

matic was extracted was there any bullet or bul-
lets missing from the magazine? 

MR. WACHENFELD. I obj ect to that as 
wholly immaterial. 

THE COURT. I will allow it. 

Defendant's counsel prays an exception to 
3 0 this ruling of the court. 

40 

Exception allowed; let it be sealed, and it is 
signed and sealed accordingly. 

DALLAS FLANNAGAN, 
Judge. 

A There were seven loaded bullets in the 
magazine, which filled the magazine. 

Q And when the magazine is filled does it leave 
a bullet in the automatic itself? 
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A It leaves one in the chamber, that would be 
eight all told. 

Q Now, that bullet that you found in the 
automatic itself was a discharged bullet, a shell, 
or was it a complete bullet? 

A There was no bullet in the barrel, there were 
seven bullets in the chamber and the barrel was 1 0 
empty. 

Q That indicated what? 

MR. WACHENFELD. !object .to that. 

THE COURT. Sustained. 

Q Your experience with fire arms-

THE COURT. Excuse me, if he under-
sta nds the operation of the gun let him ex-
plain it. 2 0 

Q Please explain the operation of an automatic. 

MR. W ACHENFELD. I object to that as 
immaterial. 

A I am not very familiar with it. 

THE COURT. He says he is not familiar 
with it, so it is ended. 

Q Now, officer, I show you Exhibit S-11-

MR. W ACHENFELD. What is Ex. S-11, 
Mr. Prosecutor? 

MR. BOZZA. S-11 is ,a steel jacketed bul-
let , a discharged steel jacketed bullet. 

MR. W ACHENFELD. Where did it come 
fr om? 

MR. BOZZA. That is the one Dr. Martland 
testified was taken out of the body of the 

30 

deceased. 4 0 
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Q I ,show you Ex. S-11 consisting of the slug 
of a steel jacketed bullet and ask you if that bullet 
is fired by a 32 calibre automatic? 

MR. WACHENFELD. I object to that , if 
your Honor please. He has not shown any 

1 0 qualifications, and it has already been testi fied 
to by Dr. Martland, without any objection, that 
it comes from a 32 calibre gun, and your wit-
ness is not qualified so far. 

20 

30 

40 

CROSS EXAMINATION by Mr. Wachenfeld . 

Q Officer, this S-12, which is the gun the re 
on your left, you .say you found that? 

A Yes, sir . 
Q Where? 
A In the bureau drawer in Treficanto's apart -

ment. 
Q And you found that shortly after you got 

there? i 
A Possibly ten minutes. 

'- .',~:-cil 

Q Was there evidence of it having been fired 
recently? 

A Not that I know of. 
Q Did you look at it for that purpose? 
A Well, I did. There is five empty shells , dis-

charged, and that is the only evidence of it being 
fired. 

_ Q Well, if you fire five shells in an autom atic 
and don't clean it , up i.s there any evidence of the 
smoke and soot that will collect on it? 

A Yes, sir, there is. 
Q Did you notice any such smoke and soot on 

this gun? 
A No, I did not. 
Q Did you make an examination of it? 
A I did. 
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Q Did you find any other 32 calibre revolver 
around this apartment? 

A I did not. 
Q Didn't you and the other officers testify 

th at he found a 22 in Caputo's bedroom? 
A Yes, sir. 
Q Did you see any ,such revolver around there? 
A I did not. 
Q Did you see any such revolver that the of-

ficer testified to, Officer Schalk? 
A I did. 
Q Did you see that revolver? 
A I did. 
Q Where was that 22 revolver found? 
A I don't know exactly. 
Q Did you find any in Caputo's apartment? 

It was found in Caputo's apartment, wasn't? 
A I was told so. 
Q It was found by the police, wasn't it? 
A I was told so. 
Q . Where is it? 
A I don't know. ,, 
Q Referring to Ex. S-13 is that a 22 or .a 32,? 
A A 32. 
Q And this Colt is a 22, even a little school 

boy would know the difference by looking at that, 
wouldn't he, he would not have to be a police 
officer-

MR. BOZZA. I object to that . 
THE COURT. Yes, it doesn't make any 

difference what a school boy might know . It 
is obvious. 

1 

Q It is quite obvious, isn't it, Officer? 
A Yes, sir. 

10 

20 

3 0 

Q But you don't know what became of the 4 O 
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other 22 gun that was found in Caputo's apa rt-
ment, do you? 

A I saw it in the Fourth Precinct laying on 
the desk and I was told there was a gun found 
in Caputo's apartment. 

1 0 MR. SIMANDL. I move to strike it out. 

2 0 

THE COURT. Strike it out. 

Q But the gun that you saw at the Fourth 
Precinct was not S-12, was it? 

A No, sir. 
Q And you don't know where that gun went 

to , do you.? 
A No, I do not know . 

JOHN • ENGLAND recalled in behalf of the St at e. 

DIRECT EXAMINATION by Mr. Bozza. 

Q Officer England, you told us that you had 
been to 72 Hayes street the night of Mar ch 10, 
1928? 

A Yes, sir . 
Q Did you make a search of Caputo's apart-

ment? 
3 0 A Yes, sir. 

Q And what did your search consist of and 
what did you find? 

A I found a revolver, a 32, on the pillow in the 
bedroom. 

Q And what was the calibre of the rev olver 
t hat you found in Caputo's bed? 

A 32 calibre. , 
Q I show you a r evolver and ask you if t hat is 

the revolver that you found in Caputo's bed ? 
4 0 A Yes . 
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Q Did you make any mark of identification on 
it ? 

A Yes, ,sir. 
Q_ What did your mark consist of? 
A Three marks on the gun. 
Q Three fine marks on the muzzle? 
A Yes, sir. 
Q And was the gun loaded or unloaded? 
A Loaded. 
Q Bow many chambers were in that gun? 
A Six. 
Q How many loaded bullets did you find in 

th at gun? 
A Five. 
Q Now, I show you five lead bullets, 32 calibre, 

and ask you if they came from the gun that you 
found in Caputo's bed? \ 

A Yes, ,sir. 

MR. BOZZA. I off er the gun and the bul-
lets in evidence. 

MR. WACH~NFELD . I object to them . 

MR. SIMANDL. I would like to cross ex-
amine first. 

1 0 

2 0 

THE COURT. Do you want to cross ex-
amine particularly with ref ere nee to the gun 3 O 
or general cross ? 

MR. SIMANDL. Yes, your Honor . 

(The gun is marked S-19 for identification. ) 

(The bullets are marked S-20 for identifi - _ .. 
cation. ) 

40 
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CROSS EXAMINATION By Mr. Simandl. 

Q Is that all you found in it (referring to Ex. 
S-19.)? 

A Yes, sir, that's all. 
Q Officer, do you know the difference betwee n 

a 22 and a 32? 
A Yes, ,sir. 
Q What do you carry? 
A A 38. 
Q There isn't much difficulty in telling the 

difference between a 22 and a 32, is there? 
A No, sir. 
Q Did you find any other guns in Caputo 's 

apartment besides this? 
A No, sir. 
Q Did you see any others found there? 
A No, sir. 
Q Do you know whether there was another 22 

found in Caputo's apartment which has not yet 
been offered in evidence? 

A No, sir. 
Q You didn't see it, did you? 
A No, sir. 
Q What precinct are you in? 
A Fourth. 
Q Did you see that gun up in the fourth pre-

cinct laying around any place, that 22, that was 
taken in Caputo's apartment that was not pro-
duced here? 

A No, sir. 
Q Where did you find this in Caputo's apa rt-

ment. 
A On a pillow in the bedroom. 
Q You were in that bedroom first? 
A Yes, sir. 
Q Sure about that? 
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A· Yes, .sir. 
Q Where did these other officer.s pick up this 

22, before or after you picked up the 32? 
A When I stayed there on guard to keep this 

man and the woman from escaping, I saw the gun 
ther e. 

Q When did the other officers come in there, 
before or after? 

A After. 
Q And you were in there when they were all 

in there? 
A All of them. 
Q How many police officers went into that 

room within the hour or two hours afterwards? 
A I don't know, I left there two hou;rs after. 
Q In other words, there wasn't any other man 

ask ing your permission to get into that room? 
A They couldn't get in. 
Q In other words, headquarters men could not 

walk in there without your permission? 
A Not unless I knew who it was. 
Q You knew Detective Harris from the head-

quar ters, do you ? " 
A Yes, sir. 
Q Do you mean to say that when he got to 

the .scene of this alleged crime he would ask you 
perm ission t ,o, make an examination of that room? 

A No, he would not. 
Q He would rather brush· you aside, wouldn't 

he, and do what he pleased in the room? 
, A Yes, sir. 

THE COURT. What did you do with : this 
gun when you got it? 

WITNESS. I turned it over to Sergeant 
Frome. 

10 

20 
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THE COURT. What precinct? 

WITNESS. Fourth precinct. 

THE COURT. Did you see it lying on the 
desk at that place? 

1 0 WITNESS. I came in later on to put my 
identification marks on it. 

THE COURT. Where was it? 

WITNESS. On the desk in the fourth pre-
cinct. 

MR. SIMANDL. Did Schalk turn over a 
gun to you? 

WITNESS. No. 

2 0 BY MR. BOZZA. 

Q Is that the gun that Scharlk first received? 

MR. WACHENFELD. Objected to. 

THE COURT. Sustained. 

Q Did you take more than one gun from 
Caputo's apartment? 

A No, sir. 

3 O Q That is the only gun you took? 

40 

A Yes, sir. 
Q That is the only gun you found in Caputo's 

bedroom? 
A That is the only gun that was found by me. 
Q In Caputo's bed? 
A By me. 

MR. WACHENFELD. I object to , it . It 
has not been proved who owned it or proved 
who had it. 
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THE COURT. . Is the gun offered in evi-
dence? 

MR. BOZZA. Yes, sir. 

THE COURT. I will admit it. 

Mr. Wachenfeld prays an exception to this 1 0 
ruling of the court. 

Exception allowed; let it be sealed, and it 
is signed and sealed accordingly. 

DALLAS FLANNAGAN, 
Judge. 

THE COURT. Of course this gun is not 
binding on Treficanto and the jury will so 
understand it. 2 O 

(Ex. S-19 for identification and Ex. S-20 
for identification are marked Ex. S-19 and 
Ex. S-20 respectively.) 

JOSEPH LINARDUCCI sworn in behalf of State . 

DIRECT EXAMINATION By Mr. Bozza. 

Q You are county detective with the rank of 
Lieutenant? -
. A I am. 

Q And you are the head of the Homicide Squad 
of Essex County? 

A I am. 
Q And in your capacity of the homicide squad 

of Essex County, did you conduct an investigation __ 
of this case ? - .. 

A I did. 
Q Have you any experience with firearms? 
A Yes. 

30 

40 
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State's Witness, Joseph Linarducci, Direct 

Q How many years have you handled firearms? 
A I have been in the prosecutor's office over 

eleven years. 
Q Are you familiar with automatic guns and 

their operation ? · 
A I am. 
Q I show you Exhibit S--18 and the magazine 

and I ask you to tell this court and jury how this 
automatic pistol operates? 

MR. W ACHENFELD. I object on the 
ground it is incompetent and immaterial. There 
is no proof yet that it even did operate. 

THE COURT. I do not see exactly the pur-
pose of it, but it means no harm so far. 

2 () MR. BOZZA. Unles,s I can connect it up, I 

30 

40 

will agree to withdraw it. 

THE COURT. Go ahead. 

A When the automatic is loaded the magazine 
is loaded in this fashion. Then an extra shell is 
put in the chamber and when there is a shell in 
the chamber, the automatic-the pistol is cocked, 
ready for firing. When a shot is fired, there is a 
drawback of the carrier and the ,shell is ejected 
automatically, and then another shell is tp.rown 
into the chamber from the magazine. That is 
simultaneous with the firing of the shot in the 
chamber. 

THE COURT. You mean it loads itself? 

WITNESS. Loads itself automatically. 

Q So if a magazine-if an automatic 'has a 
magazine in which there are seven bullets, would 
that indicate that one bullet is lacking in the 
magazine, in the automatic? 



203 

State's Witness, Joseph Linarducci, Direct 

MR. W ACHENFELD. It is perfectly ele-
mentary . 

MR. BOZZA. Withdraw the question. 

Q I show you Exhibit S-11, t estified to as a 32 
calibre steel jacketed bullet, and ask you if such a 
bullet could be fired from that magazine - that 
automatic, Exhibit S-18? 

MR. W ACHENFELD . Objected to as im-
material and incompetent. 

THE COURT. I will allow it. 

Counsel for defendant Treficanto prays an 
exception to this ruling of the Court . 

10 

Exception allowed; let it be sealed and it 
is signed and sealed accordingly. 2 0 

DALLAS FLANNAGAN, 
Judge. 

A That is amm unition manufactured purposely 
for automatic pistols, to be fired out of automatic 
pistols commonly known as steel jacketed bullets . 

Q And I ask you if steel jacketed bullet S-11 
could have been fired from that magazine, Exhibit 
S-18? 

MR. W ACHENFELD. I object to that , be-
cause it is in no way connected with this crime . 

THE COURT. I will allow it . 

Counsel for defendant Treficanto _ prays an 
exception to this ruling of the Court; · 

Exception allowed; let it be sealed and it 
is signed and sealed accordingly . 

DALLAS FLANNAGAN, 

30 

Judge . 4 0 · 
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State's Witness, Joseph Linarducci, Cross 

A Yes, because it is of the same calibre. 
THE COURT. The bullet you have in mfr1d 

is a bullet testified to by Dr. Martland? 

WITNESS. Yes. 

1 O THE COURT. And what is the capacity of 

20 

30 

4 0 

that magazine? 

WITNESS. The capacity of the magazine is 
seven bullets. 

THE COURT. And one in the chamber'? 

WITNESS. One in the chamber. That mr.kes 
the capacity of the pistol eight. 

CROSS EXAMINATION My Mr. Wachenfeld. 

Q Well, there is no necessity for having a fu ll 
magazine because you have an automatic pist ol; 
if you have two bullets in your magazine and you 
operate your magazine, it will go off? 

A Yes. 
Q You do not have to have a full chambe r in 

order to have the automatic revolver operated? 
A No. 
Q And if I have an automatic revolver, an d I 

discharged one shot eight years ago, and if I had 
not touched it, that one shell would have been 
taken from the gun in its autom/atic operation and 
seven left in the chamber? 

A Taken from the chamber. 
Q Yes, it is ejected from the gun? 
A Yes. 
Q And all you can tell is that the gun is not 

full? 
A The magazine in this gun is full to capac ity, 

now. 
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Q What bearing has that upon the fact as to 
when it was discharged then? 

A None that I know of, no. 
Q In other words, if you find instead of a 

magazine that was full you found a magazine with 
two bullets in, it would either rnean a full maga-
zine of bullets had not been put in, or if a full 
magazine of -bullets had been put in, a number . of 
them would either have been discharged or taken 
out. 

A Right. 
CROSS EXA MINATION By Mr. Simand l. 

Q If there are seven in a magazine and there is 
one in the barrel and the one in the barrel is 
fired, that is immediately ejected, isn't it? 

A Yes, the shell is. 
_Q And a full shell from a magazine jumps out 

int o the barrel , doesn't it? 
-A That is correct. 
Q So if there is one discharged there would 

only be six in the barrel, six in the magazine, one in 
the barrel, isn't that right? 

A Yes, if you assume -
Q Wait a minute. I didn't assume anything. 

I asked you a question. Answer it. 
A Yes, if there are seven bullets put in the 

magazine. 
Q And one bullet in the barrel ? 
A In this particular gun, yes. 
Q Now, if you fill it right up and you pull that 

and it shoots right after that, you would have a 
full one in the barrel, and six in the chamber, is - -
th at riglit? -

A That is ·correct. 
Q And there were seven in this chamber, 

weren't there? 
A There are seven now. 

MR. SIMANDL . I will withdraw that. 

10 
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State's Witness, Joseph Cocozza, Direct 

JOSEPH COCOZZA recalled in behalf of the State . 

DIRECT EXAMINATION By Mr. Bozza. 

Q You are a county detective connected with 
the homicide squad? 

A I am. 
Q And in your capacity as a detective in the 

homicide squad, did you go to the premises 72 
Hayes street to make an investigation? 

A I did. 
Q Did you examine the premises in front of the 

building in the rear of 72 Hayes street? 
A I did. 
Q And what did you find there, if anything? 

. A I found a discharged shell on the little shed 
right outside in front of this window of Caputo's 
apartment. 

Q And who was with you at the time ypu 
found this shell ? 

A Dr. Berardinelli was there, and he also found 
a discharged shell and turned it over to me. 

Q And did you see him pick it up? 
A I did. 
Q And did you see where he picked it from? ? 
A I did. 
Q Kindly indicate where you saw him pick it 

from? 
A He picked it closer to this toilet and I 

picked mine right out in front of that window the re 
(indicating). 

Q Now, these shells are what calibre bullet? 
A 32 calibre automatic. 

THE COURT.. Are those the shells you 
picked up? 

4 O Q I show you two shells and ask you if these 
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are the two shells, one of which you fou:n,d and 
one of which you say Dr. Berardinelli picked up in 
fr ont of the premises? 

A They are. 
Q What calibre bullets are they? 
A 32 calibre automatic shells. 
·Q Did you place any mark of identification? 
A Yes, I marked them. Two lines on on~ in-

dicating _ the one that Dr. Berardinelli picked up 
and the J-C. on the other indicating the one that 
I found. 

Q I ,show you the lead of a bullet and ask you 
if you found that? 

A I didn't find it . It was foun<l by Officer 
Brinkman in the hallway at 72 Hayes street . 

MR. WACHENFELD. Were you there when 
-he found it? 

WITNESS . No. 

THE COURT. Strike it out. 

Q Officer Brinkrr{~n turned it over to you? 
A Turned over by headquarters men. 

CROSS EXAMINATION By Mr. Wachenfeld . 

Q When did you go there . to m,_ake this in-
vestigation? 

A 11 :30 Saturday, March 10. 
Q Did you find this bullet at night? 
A Yes. 

MR. WACHENFELD . I object to that as 
immaterial. 

THE COURT. I will admit it. 

1 0 
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30 

Counsel for defendant Treficanto prays an 4 0 
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States' Witness, John Brinkinan, Direct 

exception to this ruling of the Court. 

Exception allowed; let it be sealed and it is 
signed and sealed accordingly. 

DALLAS FLANNAGAN, 
Judge. 

(Bullet offered in evidence and marked Ex-
hibit S-21.) 

JOHN BRINKMAN recalled in behalf of the State . 

DIRECT EXAMINATION by Mr. Bozza. 

Q I show you the lead of a bullet and ask you 
if you found that on the premises 72 Hayes str e 
and, if so, exactly where. 

A In between the two apartments, in the hall. 
Q And that is the lead of what calibre bullet ? 
A 22. 

MR. BOZZA. I off er it in evidence. 

CROSS EXAMINATION by Mr. Wachenfeld . 

Q Did you mark that, officer? 
A No. 
Q How do you know what it is? 
A But I seen it marked. 
Q Who marked it? 
A One of the detectives. 
Q Which one? 
A I think it was Fischer or Harris. 
Q What kind of a mark did he put on it? 
A A file mark. 
Q By just an ordinary scratch? 
A No, he filed it with a file. 
Q WeB, there is nothing odd about that? 
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State's Witness, Ralpb Capadonno, Direct 

MR. BOZZA. I object. It is an identifica-
tion mark, nevertheless. 

MR. W ACHENFELD. Go ahead, there is 
no use wasting time . 

(Bullet offered in evidence and marked Ex- l O 
hibit S-22. 

RAPHAEL CAP ADONNO sworn in behalf of the 
State. 

DIRECT EXAMINATION by Mr Bozza. 

Q You are a member of the Newark Police 
Department connected with detective headquarters? 

A Yes. 
Q And were you assigned to the investigation 

of this case ? 
A I was. 
Q And did you, in your investigation, converse 

with the defendants Treficanto and Caputo? 
A I did. .,,-
Q When and where? 
A On the afternoon of March 10, at police 

headquarters, in company with detective Cocozza 
of the Prosecutor's office. 

Q And that was when with reference to the 
time of the crime, do you know?· 

A Well, that was the next day. That hap-
pened at night, and the following morning. 

Q And who did you converse with first? 
A First with Treficanto. _ _-, 
Q And what part of headquarters was it? 
A On the third floor, in a Ii ttle room off the 

detective bureau. 
Q And who was present, if anyone, beside you 
and county detective Cocozza? 

2 0 

3 0 
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State's Witness, Ralph Capadonno, Direct 

A Well, most of the time Detective Cocozza, 
with the exception when Harris and McConnell, 
who were in the adjoining room, would come in. 

Q And did you speak to him in English or 
Italian? 

A Italian mostly. 
Q Did he make a complete continuous state -

ment, or did he answer questions? 
A He made a statement, a complete statemen t. 

We asked him just what happenel, and asked him 
to repeat it and also confronted him with the wit-
nesses in the case. 

Q So that you did not converse with him as the 
result of questions and answers? ? 

A We asked him just to go ahead after talkin g 
to him, and to recite what happened that afte r-
noon and night. · 

Q What did he tell you happened in his apar t-
ment that night? 

MR. SIMANDL. Objected to on the ground 
that the statement is not binding on Caputo 
and certainly prejudicial. 

THE COURT. It is not binding on Caputo. 

MR. W ACHENFELD. I object. It is in 
writing. 

MR. BOZZA. Whatever statements Trefi-
canto has made to these officers is not binding 
on the other defendant. 

MR. SIMANDL. I know, but it certai nly 
cannot wipe out the prejudice. 

THE COURT. We do not know what is in 
it. It may be something very beneficial. Is 
there any other obje<:tion to the stateme nt 

4 0 beside that ? 



211 

State's Witness, Ralph Capadonno, Direct 

MR. W ACHENFELD. I have another ob-
jection. This is another one of the difficul-

ties counsel has in which the interest of the re-
spective defendants in this case are abso!uhJy 
antagoni,stic and that there should have been 
a severance and my further objection, I think 1 O 
I should be permitted · to cross examine first. 

THE COURT. Go ahead. 

CROSS EXAMINATION by Mr. Wachenfeld. 

Q Everything Treficanto told you was taken 
down in a written statement and signed by him? 

A Yes. 

MR. WACHENFELD. Now. I object on 2 O 
· - the ground that everything is in writing and 

signed by the defendant and that is the best 
proof of what he said. 

THE COURT. The witness says that every-
thing that was ,, said was put down in writing. 

MR. BOZZA. The State wilf offer the state-
ment in evidence before the State concludes its 
case, but it prefers at this time to prove from 
this officer what he heard from the lips of the 
defendant to be admissible -in evidence. 

THE COURT. Yes, but the testimony of 
the officer now is that everything that was 
said was reduced to writing and signed. I.sn't 
that the best evidence ·? 

MR. BOZZA. And I asked him to testify 
to his recollection. 

30 

THE COURT. I cannot have him go over 
it twice, the same thing, first verbally. 4 0 
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State's Witness, Ralph Capadonno, Direct 

RE-DIRECT EXAMINATION by Mr. Bozza. 

Q In what language wai tbif statement wri t,. 
ten? 

A In Italian. 
Q And who did the writing? 
A I did. 
Q And who did the talking? 
A I did, and Detective Cocozza. 
Q Now, who translated the Italian-the state -

ment from the Italian into English? 
A I did. 
Q Now, I show you what purports to be a 
statement and I ask you if that is the state -

ment that was taken down by you in Italian? 

2 0 . MR._ WACHENFELD. That is the origina l 
statement. 

MR. BOZZA. The original statement. 

A Yes, this is the original and this is the trans-
lation. 

MR. W ACHENFELD. Is it in handwriting 
or typewriting? 

MR. BOZZA. The original is in pen and 
ink and handwriting and the translation is 
typewritten. 

Q Now, turn to the original Italian statement . 
Did you see the defendant sign that statement ? 

A Yes, he signed it in my presence and De-
tective Cocozza's. 

Q And did you witness that statement? , 
A I did. 
Q Does your signature appear on that state -

ment? 
4 'O A It does. 



213 

State's Witness, Ralph Capadonno, Direct 

Q Show us where? 
A Under the signature of Joseph Cocozza on 

t he second page and also on the fourth page . 
Q Now, do you understand Italian? 
A I do. 
Q Do you read and write it? I 0 
A I do. 

MR. WACHENFELD. I will admit hi.s 
qualfica tions. 

MR. BOZZA. I offer the statement in evi-
dence and beg leave to read it into the record 
and to the jury. 

MR. SIMANDL. I object on the ground it 
is entirely prejudicial against Caputo. It has 
no binding force against him. It can do noth- 2 O 

- ing but prejudice him. 

THE COURT. The jury are instructed that 
the statement is not binding on Caputo. 

Do you wish /to cross examine, Mr. W achen-
f eld? 

CROSS EXAMINATION by Mr. Wachenfeld. 

Q You made no .statement to this 111an as to 
what he should say? 

A No, no promise. I asked .him just to tell me 3 O 
what happened. 

Q You had no difficulty? 
A No trouble whatsoever. 
Q You found he was perfectly willing to tell 

you what this statement contained? 
A Yes. 
Q It being a voluntary statement? 
A Yes. He did not he1sitate about it, and he 

also was confronted with the statement of the 
other defendant, Joseph Caputo. 4 O 
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Q And this translation attached to it is a per-
fect translation? 

A Yes. 
(Mr. Bozza reads Ex. S-23 to the jury.) 

Q Whom did you speak to, if anyone, after you 
spoke to Treficanto? 

A The other defendant, Joseph Caputo. 
Q I show you what purports to be a statement 

of the defendant Joseph Caputo and ask you if 
you saw him sign that statement? 

A He could not write so he made a cross. 
Q And was his cross witnessed by you and by 

Cocozza? 
A Detective Cocozza, yes. 
Q And do your signatures appear at the left 

hand corner of the bottom of the statement? 
A I made him write a cross and I WI'iote Joseph 

Caputo along side of it and his mark over and un-
der the cross. 

Q And was the same method of obtaining in-
formation pursued with Caputo as was pursued 
with Treficanto? 

A Yes, sir. 
Q And who wrote the statement in Italian? 
A I did. 
Q And who translated in English from the 

Italian? 
A I did. 

MR. BOZZA. I offer it in evidence. 

BY MR. SIMANDL. 

Q What did you do? , 
A First I talked with Treficanto and after talk-

ing with him I confronted both defendants with 
the witnesses, and Caputo denied shooting or mak-
ing any shots and we asked him if he would make 
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a voluntary statement of what happened and I 
wrote it down as he told it to me. 

Q Did you read it to him again? 
A I did. 
Q Did you ask him whether he could read or 

write? 
A He said he could not read or write. 

MR. W ACHENFELD. I object to it on be·-
halft of the other defendant. 

THE COURT. The jury is instructed that 
this statement is not binding upon the other 
defendant and only binding on the defendant 
who made it. 

(Same is received in evidence and marked 

10 

S-24.) 2 O 
(Same is read to the jury.) 

MR. W ACHENFELD. If your Honor please, 
I move to strike out that portion of that state-
ment which is iJJ the nature of a self serving 
declaration made on behalf of the other de-
fendant whom I do not represent. There is 
istatements in there by the other defendant as 
to what the deceased said prior to his death 
and statements of other things, nothing that 
can be conceived of except an admission or a 3 0 
declaration made in his favor, and yet it is 
put in as an exhibit against the other defend-
ant and I move to ,strike it out. 

THE COURT. I have already instructed 
the jury and I will reiterate that this state-
ment is not binding, has no binding effect 
whatever upon anyone exc~pt the man who 
made it and as far as the other defendant is 
concerned it is to be disregarded. The motion 
to strike out is denied and an exception 4 0 
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State's Witness, Ralph Capadonno, Cross 

granted. 

Defendant's counsel prays an exception to 
this rul~ng of the court. 

Exception allowed; let it be sealed, and it is 
signed and sealed accordingly. 

DALLAS FLANNAGAN , 
Judge. 

THE STATE RESTS 

ADJOURNED to Wednesday, June 5, 1928, 
at ten o'clock, A. M. 
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Motion for Verd'ict 

ESSEX COUNTY COURT OF OYER AND 
TERMINER. 

Third Day 

Wednesda y, June 6, 1928. 

STATE OF NEW JERSEY, 
vs. 

GERARDO TREFICANTO 
and JOSEPH CAPUTO 

On Indictment 

No. 422 Apr.T ".1928 
for 

Murder 

Continued pursuant to adjournment. 

Present, counsel as before stated. 

(The following motion made before the jury 
entered the courtroom. 

MR. SIMANDL. I desire at this time to 
make a motion for the direction of a verdict 
of not guilty as to Joseph Caputo on three 
grounds: 1, that there is no proof or not 
sufficient proof produced on the part of the 
State to prove the material allegations of the 
indictment as against him; · 2; there is no proof 
that he in any wise was guilty of an unlawful 
act; 3, there is no proof that he in any wise 
aided or abetted, assisted or encouraged the 
principal actor in the commission of the of-
fense; ; 4, that there is no evidence · to show, 
and it is admitted by the State that the de-
fendant did not fire any ,shots which struck 
the deceased. 

(Counsel argue.) 
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Motion for Verdict 

THE COURT. I am impressed with th e 
force of your point, but, however, I will deny 
your motion; but. I will be very glad to ente r-
tain the point you made again · at the close. 

MR. SIMANDL. We formally rest, and I 
desire now to renew my motion for an ac-

quittal. 

THE COURT. Then I will reserve my de-
cision on your motion. 

MR. SIMANDL. Well, I am not going to 
participate in the case after this. There is 
no rebuttal. 

THE COURT. Well, as far . as I am con-
cerned, I am reserving my decision. 

MR. BOZZA. And will your Honor grant 
me the privilege of presenting some autho ri-
ties? 

THE COURT. Yes. 
MR. SIMANDL. When may I sum up? 
THE. COURT. Well, you may sum up at the 

3 O time that is usual, that is, after all the evi-
dence is in. 

MR. SIMANDL. Well, as far as my case is 
concerned, all the evidence is in. 

THE COURT. Yes, but you will have to 
defer your summation. 

(The jury enters the courtroom.) 
MR. SIMANDL. I . pray an exception , if 

4 0 your Honor please, to the denial of my motion. 
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Exception allowed ; let it be sealed, and it is 
~. signed and sealed accordingly 

DALLAS FLANNAGAN, 
Judge. 

MR. SIMANDL. ,I rest in behalf of the de-
fendant Caputo, and I now renew my motion 
for the direction of a verdict of acquittal on 
the _ grounds already stated. 

THE COURT. Very well. Decision re-
,served for the time being. 

Mr. Wachenfeld opens for the defendant 
Gerardo Treficanto. 

ALLEN 0. GODFREY sworn in behalf of the de-
fendant Treficanto. 

DIRECT EXAMINATION by Mr. Wachenfeld. 

Q Dr. Godfrey, you are connected with the City 
Hospital at . Newark? 

A I am. 
Q And have been so for how long? 
A Since the first of October, 1927. 
Q And on the night of the 10th of March, do 

10 

20 

you remember tre ·ating at the hospital this man 3 0 
who is seated here, Gerardo Tr•eficanto? 

A On my records I have the 11th of March at 
12:45 A. M. 

Q What was the condition he was in at the 
time he got there and what did you treat him for? , .. 

A I found a three-inch laceration in the · right 
paretal scalp and a "V" shape laceration in the 
occipital region in the back. 

Q Now, the "V" shape wound, in your opinion, 
what was that caused by? 4 O 
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Defendant's Witness, Allern 0. Godfrey, Cross 

A In my opinion, it is similar to a great many 
lacerations we get caused by blunt instruments . 

Q And, in your opinion, what was the latera l 
wound on the side of the head caused by? 

A That also i.s similar to the ones we get a 
great many of . 

Q What did you do for him? 
A I took three sutures in each laceration. 
Q And there was a considerable amount of 

blood? 
· A Yes, his hair was full of blood . . 

Q What was the condition of the man as to 
intoxication or sobriety? 

A He had a marked · alcoholic odor to the 
breath and he spoke very little. He held his head 
down and I could get nothing out of him . 

Q He was brought there by the police officers? 
A Yes, he was. 
Q How long did you take to treat him? 
A I should judge about twenty minutes or a 

half an hour. 
Q And then he went back with the police 

officers? 
A Yes. 
Q He did not stay at the hospital? 
A No, sir, he did not stay. 

CROSS EXAMINATION by Mr. Bozza. 

Q Now, that three-inch laceration on the side 
of the head, did that take an upward .slope? 

A We have had so many cases since, I do not 
recall. 

Q Now, could that three-inch laceration on the 
•side of the head be caused by a bullet grazing the 
head? 

4 ·0 A I imagine it is possible. 
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Q Now, could ihat "V" shape in the back of 
t he head be caused by a fall? 

A That is possible, also. 

J OHN SYLVESTRO sworn in behalf of the defend-
ant Gerardo Treficanto, through interpreter. 

DIRECT EXAMINATION by Mr. Wachenfeld, 
through interpreter. 

Q · Where do you live? 
A 73 Hayes street. 
Q Do you know Gerardo Treficanto? 
A Sure. 
Q Do you know Joe Caputo? 
A Yes. 
Q How long have you known them? 

10 

A About two or three months? 20 
Q On Saturday afternoon sometime, March 10, 

t his year, did you see Gerardo Treficanto? 
A Yes, on the sidewalk. 
Q Did he have a conversation with you about 

J oe Caputo? 
A Yes . 

(Witnes ,s continues speaking in Italian, but 
the same is not interpreted.) 

l\'IR. BOZZA. I object. 

THE COURT. Sustain the objection. I 
will allow the ans wer yes, but the details of 
the conversation no. 

Counsel for defendant Treficanto prays q~ · 
exception to this ruling of the Cofui 

Exception allowed; let it be sealed and it is 
signed and 1Sealed · accordingly . 

DALLAS FLANNAGAN, 

30 

Judge . 4 0 
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Q Did the defendant Treficanto at that time 
say anything to you abo~t any difficulty that he 
had with the defendant Joseph Caputo? 

MR. BOZZA. Yes or no. 

A No. 
10 Q Did he at that time tell you anything with 

reference to the woman who was working for him 
: being in Caputo's apartment? 

MR. BOZZA. I object. 

THE COURT. Sustained. 

Counsel for defendant Treficanto prays an 
exception to this ruling of the Court. 

Exception allowed ; let it be sealed and it is 
2 0 signed and sealed accordingly. 

DALLAS FLANNAGAN, 
Judge. ' 

Q Did Treficanto at that time ,say anything to 
you about going to the police and making a com-
plaint against the defendant Caputo? 

MR. BOZZA. · I object. , 

THE COURT. Sustained. 

8 0 Counsel for defendant Treficanto prays an 
exception to . this ruling of the Court. 

Exception allowed ; let it be sealed and it is 
signed and sealed accordingly. 

DALLAS FLANNAGAN, 
Judge. 

Q Will you tell me everything that Treficant o 
said to you that afternoon? 

4 0 MR. BOZZA. I obje~t. 
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THE COURT. Sustained. 

Counsel for , defendant Trcficanto prays an 
exception to this ruling of the Court. 

Exception allowed; let it be sealed and it is 
signed and sealed aecordingly. 

DALLAS FLANNAGAN, 
Judge. 

Q After you had a conversation with Treficanto 
did you advise him not to make a complaint to the 
police department? 

MR. BOZZA. I object. 
THE COURT. Sustained. 

1 0 

Counsel for defendant Treficanto prays an 2 O 
.. , exception to this ruling of the · Court. 

Exception allowed; let it be sealed and it is 
signed and sealed accordingly. 

r/ DALLAS FLANNAGAN, 
Judge . 

Q After your conversation with Treficanto , 
where· did you go with Treficanto? 

A He came to my house. 
Q He came to your house? 
A To my house. 
Q After he came to your house, then where did 

you and Treficanto go? 
A No place. 
Q Didn't you go to Caputo's apartment? 
A Yes. I went there to give him a p1pe -that 

he had left at my house on the table. 
Q What time in the afternoon was that? 
A Six o'clock. 

30 

40 



224 

Defendant's Witness, John Sylvestro, Direct 

Q Who was in Caputo's apartment at that 
time? 

A Two women, Treficanto, Caputo and Tam-
burro. 

Q What were they doing? 
A They were .sitting there talking to each 

other. 
1 0 , Q How long did you stay? 

A Just one minutes . 
Q And did you go back to Caputo's apartme nt 

again any time that day or night? 
A No, I go to the show. 

CROSS EXAMINATION waived. 

GERARDO TREFICANT0, one of the defenda nts ,, 
sworn in his own behalf. 

DIRECT EXAMINATION by Mr. Wachenfeld . 
i O Q Jerry, how old are you? 

3 0 

40 

A 54, I was born 187 4, on the 20th of Jan-
uary. 

Q Are you married? 
A Yes, sir. 
Q Where is your wife ? 
A She is dead. 
Q How many children did you have? 
A I had eleven and I got one now, there are 

ten dead. 
Q When did you first meet Joe Caputo? 
A On the 15th day of February in that house ; 

it would have been a month March 15th. 
Q How long had you been living at 72 Hay es 

street before March 10, 1928? 
A Two years it would be the · 15th day of May. 
Q How long had you known this girl, Louisa 

Waldron? 
A Four months. 
Q · What did she do for you? 
A Wash my clothes and cleaned the house . 
Q How often did she come to the house for 
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th at purpose? 
A Every two months she was there every day, 

November and December she would go home at 
eleven o'clock every night. 

Q She was at your place on Saturday March 
10th, was she for that same purpose ? 

0 A Yes, sir. 
Q What time did she come there? 
A .Nine o'clock. 
Q What did she do after ,she got there? 
A She arrived there about half-past nine. I 

went out, and she began to clean the house. 
Q Well, how long did she remain in your place? 
A I ~ent out at half-past nine and I returned 

at 12 :05. 
Q Did you bring anything with you at that 

ti me? 
A No. 
Q Where did you get the cooked fish that day? 
A From Michael Bucino on Bank street . 
Q What time 9f day did you get that? 
A I didn't buy it; Michael Bucino gave it to me. 
Q What time did you bring it home? 
A When I went home the first time five min-

utes after 12 I talked about the fish and I said 
I would go back to Bank street to see if I couJ · 
get some fish, I suppose it was 12 :25. It was 
already cooked . 

Q What time did the Waldron woman go over 
t o Caputo's apartment? 

A She had four or five pieces of that fish and 
then I lit my pipe and she went across the hall. 

Q Did you go across the hall after her -? 
A About one o'clock. 
Q And what happened when you got there? 
A They were eating and drinking. 

1 0 

20 

30 

40 
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Q Well, did you speak to anybody when you 
went in there? 

A No, only with this Louisa. 
Q What did you ,say to Louisa? 
A I made· a mistake first, when I brought the 

fish I brought some meat from South Orange ave-
nue. In one hand I was carrying the fish and in 
the other hand I was carrying the meat. 

MR. BOZZA. Mr. Interpreter, do you mean 
you made the mistake or are you merely 

translating what he is telling you? 

THE INTERPRETER. Yes. 

Q ' What did you say to Louisa Waldron when 
you first went over to Joe Caputo's apartment? 

A I said, "Please come over the house and 
cook." 

Q What did she say? 1 

A "Wait a minute." 
Q What was she doing there? 
A She was sitting there and drinking. 
Q Were there any other women there at th at 

time? 
A Yes, sir. 
Q How many? 

30 A Two. 
Q How many men were there? 
A Joe Caputo and the man what died. 
Q Did you ever know the man who died before 

that occasion ? 
A No, sir. 
Q How long did you ,stay there? 
A As I went in to call her I went out. 
Q Didn't you have anything to drink the re 

yourself? 
4 0 A No, sir. 
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Q Did you come back again? 
A Yes, sir . 
Q How long after ? 

A Two o'clock. 
Q Whom did you speak to then? 
A Only to Louisa. To come there and cook. 
Q Did you say something to her? 
A Yes. 
Q What did she tell you then? 
A "Wait a minute." 
Q Did you have anything to drink at that time? 
A No, sir. 
Q How long did you stay there? 
A I did not stay there, I went out right away. 
Q Well, did you go back again? 
A After I went out to buy a hundred pounds 

of .coal. 
Q Then did you come back to Caputo's apart-

ment? 
A At three o'clock. 
Q Well, what h appened when you got back 

there at three o'clock. 
A I said, "Louisa, come over and cook." "One 

minute." 
Q What did Louisa say then? 
A The door was open and I went back to my 

home again, and I wanted her to come over and 
cook. 

Q Well, · did you go back to Caputo's apartment 
again? 

A Yes-excuse me, I am going to give you the 
t ime I went in there. 

Q Give us the time and tell us the story in 
your · own way . 

A I went out for a walk and then I returned 
at four o'clock and I went and called her again. 

10 
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Q Well, what happened then, go on with your 
story. 

A When I returned I thought that the meat 
was already cooked and I found it was not cooked 
so I went to call her again. Then I went to 
Michael Bucino and said, "I lost the boss." And 
he said, "What is the matter?" And I said, "She 
ran away." 

THE COURT. Never mind what was said 
to Bucino . 

Q What happened when you went back to 
Caputo's apartment? 

A It was about five o'clock. 
Q Then what happened? 
A I went to call her again, Louisa Waldron . 
Q Tell us what happened? 
A I said, "Louisa, come over and cook." She 

said, "Fuck yourself, go to hell." 
Q What did you do then? 
A I heard her say, "Fuck yourself, go to hell/' 

then I slapped her. 
Q What did you do after that, did you stay 

there or go out? 
A After I slapped Waldron Caputo got up and 

he said, "In my house I don't want you to do thi ,s." 
Q What else did Caputo say? 
A "I will not let you spill blood in my house ? 
Q Well, then what happened? 
A I said, "I am sorry, because you are drun k." 
Q Well, what happened then? 
A Then I went to my rooms and I took Louis a's 

coat and scarf and then I brought it over there . 
Q Go ahead with the story and tell us what 

happened. 
A When I went there I said , "Tell Joe Caputo to 

please put them out," and he said, "They are all 
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r ight in my house," and I said, "Goodbye." 
Q Then what happened? 
A Then I said, "Goodbye" and then I said to 

myself, "I will go to the police station and get an 
officer and have them all arrested." 

Q Well, did you go to the police station? 
A No, sir. 
Q Well, what prevented you? 
A - I met Annello on the street and he asked 

me where I was going. 
Q Is that the man who just testified on the 

stand before you ? 
A Yes, sir. 
Q Go ahead and tell us what happened after 

you had the conversation with Ammello? 
A (Not answered.) 

_ Q After you went to Ammello's house, where 
did you go then ? 

THE COURT. You answer the question. He 
asked you what you did after you went to 
that house. Now, you tell us. 

A After I was over to that house Joe Caputo 
came to that house also. 

Q Well, what happened then? 

MR. BOZZA. _ I object to the conversation. 
Counsel asked what happened and he is giving 
conversation. 

THE COURT. Not the conv~rsation. 
Q Who was the conversation with? 
A Between me and Caputo at Ammello!~, house: · 

MR. BOZZA. I object to that. It is wholly 
immaterial what was said by these defendants 
in somebody else's house. 

THE COURT. Maybe not. 

10 
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A Caputo in Ammello's house .said, "see what 
this fellow did; he came there and slapped a woman 
in my home." 

THE COURT. Is that what Caputo said? 

WITNESS. Yes. And then he was going 
to go and call the police officer. 

Q What happened then? 
A And then he said that if the police office'r 

would come to my house he would never walk in 
this world anymore . 

Q Who said that? 
A Joseph Caputo. 

THE COURT. Come to whose house? 

2 0 WITNESS. Caputo's' . 

3 0 

40 

Q What happened then? 
A I answered him I didn't go and call th e 

police, I would never go. 
Q Go ahead. Go on with your story. 

THE COURT. I~ it the police officer who 
would never walk any more or who would 
never walk any more? 

WITNESS. No, he referred that to me. 

Q Go ahead. What happened then? 
A I said I didn't go and call the police officer , 

and I didn't go, either. 
Q Go ahead. 
A Then I said to him, "I cannot talk to you 

this evening because you are drunk; I vyill t alk 
to you tomorrow ." 

Q Go on and tell the story. 
A Then he talked to Giovanni again. Then he 

said to Giovanni, "I have got three women over 
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to the house; do you want two of them?" 
Q Go ahead. 
A And Giovanni said, "What am I going to do 

with them?" 
Q Then what? 
A And he said, "If you don't believe me come 

to the house and I will show them to you." 
Q Go ahead. 
A Then the whole three of us, we went over 

. to my home. I went in and I opened the door. 
Then Giovanni followed me and then Caputo fol-
lowed me. Then I said to Giovanni, "see my wo-
man that does the cleaning; she clean the house 
and clean the stove and everything, and now she 
left me," and I showed him the meat was on the 
t able. 

Q Go ahead. 
A And Giovanni said, "Do you want to cook 

it ?" and I said, "Well, let it go until ·tomorrow." 
Q Go ahead? what happened after that? 
A Then Giovanl}i and Ammello went into Ca-

puto's house, and Caputo remained in my room. 
Q Well, while Caputo remained in your room, 

did you and Caputo drink anything? 
A No. 
Q Well, did you go back to Caputo's room after 

1 0 

20 

th at? 3 0 
A Then Caputo said, "Gerardo, on account of 

th e woman we going to kill each other?" 

THE COURT. Who said this? 

WITNESS. Caputo. 

Q Where was that said? In your apartment 
or Caputo's apartment? 

A In my apartment. 
Q Well, then, what happened? Did you go 

4 0 
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back to Caputo's apartment? 
A And I said, "You have got her in your own 

house; I don't care anything about it. I do not 
want to know anything about it." 

Q Well, then, did you go back to Caputo's 
house? 

A And he answered this, "They are like the 
wind, today they are in my house, tomorrow they 
are in your house, and some other day they are 
in ·somebody else's house." 

Q Did you go back to Caputo's home? 
A Yes, Caputo said, "Come on over to my 

home; we will have a drink." 
Q After you went back to Caputo's apartment 

what happened? 
A I went over and there was wine on the table 

and I drank. 
Q Did Caputo drink with you? 
A Yes. That was his wine; that was his ,own 

house. 
Q How long did you stay there? 
A It was about seven o"clock. I drank three 

small glasses and two big glasses; five altogether . 
Q Was there any thouble there at · that time? 
A Ammello was there also. No. 
Q How long did you stay there? 
A I went there about six o'clock and it was 

about seven o'clock. 
Q Well, did you leave at seven o'clock? 
A No, sir. 
Q What happened after seven o'clock? 
A The man that you say is dead, I don't know 

his name, he said the wine is all gone, and you will 
have to get another half gallon of wine." 

Q Who said that? The man who is dead? 
A The man who is dead. 
Q Well, did you go out · and get some wine? 
A I told him I have no money three months 
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I am not working. 
Q Well, what happened? 
A Then, this man t hat died , he put his hand in 

his pocket and .he puulled out a dollar and a 
quarte r and wanted to give it to me and said, "Go 
ahead and buy half a gallon on ,vine." 

Q Did you? 
A Joe Caputo answered, "A half a gallon of 

wine costs a dollar and a half." 
Q Well, did anybody get the half gallon of 

wine, and if so, who? 
A The man that died put his hand in his pocket 

aga in and pulled out a quarter and gave it to Joe 
Caputo. 

Q Then what happened? 
A And then he said, "This is the last one I 

ha~e." Joe Caputo kept the dollar and a half and 
went out for a half gallon of wine." 

Q Well, what happened after he got back with 
the half gallon of wine? 

A Louisa was on the deceased's arm and she 
fa inted and fell. 

MR. BOZZA. In the arms. 
THE COURT. Louisa was in the deceased's 

arms and 1She what? 

10 

2 0 

A She fell, she fainted and she fell, and her :3 ,Q 
face struck my foot . 

. Q Go ahead. 
A Then Joe Caputo came and when she fell 

she fell up ·against the door and when Caputo 
came in he could not come in, he couldn't _ ·open 
the door . 

Q Well, what happened then? 
A Then me and John who was here on the 

witness -stand and the other woman picked her up. 
Q Whose bed did you put Louisa in? 4 O 
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A In Caputo's bed. They were in Caput o's 
house, they were not in my house. 

Q Well, what happened then? 
A Then, this New York woman she was dru nk 

also and she was in bed. 
Q Go ahead. 
A And we started to drink. 
Q Who? 
A The whole four of us, me, Caputo, John and 

the man that died. 
Q Well, how long did that last? 
A Until half-past seven or eight o'clock. 
Q Then what happened? 
A Caputo said, "Gerardo, five persons cannot 

stay in one bed." You will have to take one of 
the woman over to your home," and I said, "If she 
wants to go to bed she can sleep there, because I 
do not stay in the house." And he .said, "I am the 
boss, when I said they should go they must , go. 
If she don't come I will hit her." I said, "I am 
going to Bank street," and he said, "All right ," 
and then I went to my room and lit the gas and 
started to smoke. Then he brought in that Mary 
Brennan and she was calling for "Joe, Joe." And 
he threw her in my bed. Caputo said, "Shut u 
and he left the woman in my room and went back 
to his room. He went back to get a jug of whisky 
and a glass. Then he came back into my room 
and he gave Mary Brennan a drink. Then he filled 
the glass and he gave me a drink and I told him 
I don't drink whiskey, and the glass with the 
whiskey in it was on the table. It was still the re, 
and then Mary Brennan began to call, "Joe , Joe, 
Joe ," for about five or six minutes and then I said, 
"He is the boss I will go and call him," and I went 
over to his room and I said, "Joe, come over and 
get her , she cries, too much, because I am going 
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to Bank street." I said I was going to Bank 
street. He was drunk and he punched me here 
(indicating), and as I heard bang, bang, two shots. 
Then I fell on the floor, and as I did I pulled out 
my gun, the 22, and I shot twice on the floor. 
Then Mary Brennan came from my room, Caputo's 
room, and then as I got up from the floor I shot 
twice in the air. This is the kitchen door and 
here is where the bedroom is, and inside was 
·Louisa Waldron and the man what died. Joe 
Caputo and the woman from New York was .stand--
ing this way. This was one room, this is the bed 
and this is whe·re Joe Caputo was, and this is 
where the woman from New York was, and as I 
came out of my house I went this way, I told Joe 
to -come into the house to get her, she is making 
a fight, I got to go to Bank street, and as I stood 
there talking to him I got two shots as I was 
standing there and they were ooming from inside 
(indicating toward the kitchen). 

THE COURT:· Tell the witness to speak in 
Italian. 

A JUROR. Do I understand that the first 
four shots were shot in this defendant's romr 

MR. BOZZA. Not in this defendant's room 
now in Caputo's room. -

A JUROR. But you said four shots. 
MR. BOZZA. Well, we will ask him. 

Q Where were the first four shots fired ? 
WITNESS. They came from here (indicat-

ing.) 
Q Were they fired in Caputo's apartment -or in 

your apartment? 

WITNESS. Caputo's apartment. 
Q Where was this dead man whose name is 

10 
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Tamburro, at the time you heard the first shot? 4 0 
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A He was in the same room with Louisa v\ , l 
dron. 

THE COURT. Where were you when you 
were hit in the head by Caputo? 

WITNESS. (Indicating Caputo's apartment 
near the door.) 

Q How many times were you hit? 
A I was punched and two shots in my head. 

THE COURT. Were you punched in ·th , 
head? How many times? 

WITNESS. Two times. We were all drunk , 
I don't remember myself. 

THE COURT. Were you shot in the head? 
WITNESS. I was drunk-sure I was shot, 

I heard the shots, bang, bang, bang. 
Q How many times were you · shot in the head ') 

WITNESS. I was drunk, twice in _ the head. 
and then I was punched. 

THE COURT. Twice in the head you were 
shot? 

WITNESS. I shot after I was hit. 
·Q Hovv many times were you shot in the head? 

WITNESS. I told you twice. 
THE COURT~ How many times . were you, 

punched in the head? 
WITNESS. Only a punch over here and 

who can remember? 
Q Is that the gun you fired (indicating Ex. 

S-12)? 
A Yes, sir. 
Q How many shots did you fire? 
A I don't remember, about four shots, I was 

drunk. 
Q Showing the witness Ex. S-13, whose gun is 

that? 
A Louisa Waldron's, it is riot mine. 
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Q Where was it? 
A Iµ my house. When I went to get the coat, 

it was on the bureau and . I saw it there. 
Q Showing you Ex. S-13, whose guns is that? 
A Mine. 
Q Is that the one you had on you at the time 

you were arrested? 
A Yes, sir. 
Q: Showing the witness Ex. S-13. Whose gun 

.. is that? 
A It is not mine. 
Q Do you know whose it is? 
A I don't know. 
Q Showing witness S-19. Whose gun is that? 
A It is not mine. 
Q Do you know whose it is? 
A I don't know. 
Q Did you ever see it before? 
A No. 

CROSS EXAMINA'".DION by Mr. Bozza. 

Q How long have you · been in the United 
States? 

A About thirteen years. 
Q And where did your wife die, in Italy? 

20 

A Yes. · 30 
Q In the thirteen yearrs that you were in the 

United States, you did not send for your wife, 
. did you? 

A She did not want to come. 
Q Now, your one son that is alive, where is };le, 

in America or in Italy ? 
A Italy. 
Q And you never sent for him? 

40 
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A I sent them a lot of money and they would 
not come. , 

Q Now, you say you know Louise four months ? 
A 'Yes. 
Q Are you sure about that? 
A The first two months she was there every 

day and then for two months after that she used 
to come and clean once a week. 

Q Did you know Louise on November 5, 1927? 
A Yes, she came there on the 20th of October , 

1927. 
Q Now, did Louise ever do any cooking for 

you or did she merely clean your house ? 
A She cooked also. 
Q And how often did she come to clean your 

home? 
A Every day, every week. 
Q Now, for these two months :that you have 

been talking about, did Louise Waldron live in that 
apartment with you steadily? 

A I used . to go to work and when I would come 
home and I find her there and she would stay 
there until nine o'clock and then she could , go 
home. She would not go to bed with me. 

Q Then, as we understand it, for the first two 
months, she did your housework every day and 
then for two months · she came once a week? 

A When she would be there · I was working and 
at night when I would come home, I would find 
cooking and I would eat. 

Q Now, on March 10, she came when? 
A Nine o'clock. 
Q That is the morning of the murder,? 
A Yes. 
Q And you went out and you brought home 
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some fish and some meat and she went into Ca-
puto's house about two or half past two, is that 
right? 

Q A It was about half past twelve when she 
went in Caputo's house. 

Q Now, when you came back with the fish, was 
she in your house ? 

A Yes. 
Q. Why didn't you ask her to cook the meat 

for you then? 
A She did not stay there very long. She had 

a couple of pieces of fish and went out. 
Q At any rate, you did not ask her at that 

t ime to do any cooking for you? · 
A It was not necessary to ask her; she cooked 

so many times before. 
Q Without being told ? 
A Without being told. 
Q Now, how many times did you go to call 

Louise before the shooting took place ? 
A Four times. 
Q Now, why did you go and call her the other 

three times when ,she already told you the first 
t ime she would not come? 

MR. W ACHENFELD. There is no testi-
. mony she said she would not come. 
Q And did it take you four minutes to make 

four visits there to ask her to come to your apart-
ment; did you go each minute, or over what period 
of time did you make the four visits? 

A Over an hour. 
Q Now, when did you have this gun _the first 

t ime in your pocket that day? That is Exhibit 
S-12, the 22 calibre X-and-L double action? 

A It was five o'clock after Caputo said that he 
was going to make me spill blood. 

Q When Caputo said he was going to make 
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you spill blood, you went into your apartment and 
took that gun? 

A I took my revolver. 
Q And what pocket did you put it in? 
A Back. 
Q In the right rear back? 
A Yes . 
Q And who was in your apartment when you 

took that gun and put it in your right rear pocket? 
A Nobody. 
Q And where did you take that gun from? 
A . From under my pillow. 
Q You kept that gun under your pillow in your 

bedroom? 
A Yes. 

Q Now, when Louise Waldron .said that profan e 
word to y;ou and ye>u slapped her in the face, you 
did not have that gun in your pocket then? 

A No. 
Q But it was shortly after that that you went 

to get it? 
A Yes. 
Q And that was when Caputo ' told you he did 

not like that and you should not do that in his 
house? 

A Yes. 
3 O Q And Caputo .said to you if you . do that again 

in my house I will make you spill blood ? 
A At the same moment he said in my house if 

you do anything like that I will make you spill 
blood. 

Q And did you continue there or did you go to 
your apartment right away to take the gun? 

A I went out right away. 
Q And you went into your room? 
A Yes. 

4 0 Q And got the gun? 
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A Yes. I went in my room and took the coat 
and scarf and went back again and I said I was 
going to call the police officer and I went 'back to 
my room and I put the gun in my pocket. 

Q Now, when you went out in the street, you 
had the gun in your pocket, is that right? 

A Yes. 
Q And you want to tell this Court and Jury to 

believe you were going to the police station to 
make a complaint against Caputo with a gun in 
your pocket? 

MR. W ACHENFELD. I obj-ect to the form 
of the question. 

THE COURT. Sustained. 

10 

Q Well, were you going to the police station 2 O 
with a gun in your pocket? 

A I didn't care; who knew it? 
Q Now, then, did you have the gun in your 

pocket when you were upstairs in John Sylvester's 
house? 

A Yes. 
Q And that was there Caputo said to Sylvester 

after he came in, "What do you think of this man, 
he slapped a woman in the face in my house?" 

A Yes. 
Q You had the gun in your pocket when Ca- 3 0 

puto said, "If you go and call the police you won't 
walk in the world any more?" 

A Yes. · 
Q And you say Caputo was intoxicated and you · 

said you would not talk to him that day, you -· 
would talk to him the next day; you were sober 
then, were you? 

A I was sober. 
Q Now, did he off er Louise Waldron to John 

Sylvester? 4 0 
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A She was in his room. 
Q You said on direct examination thaf he said 

to John Sylvester, "I have three women down-
stairs in my room, do you want some women? " 

A No, do you want two; I have got three. 
Q Did he mention which two he wanted to give 

him? 
A No. 
Q Well, you were jealous and off ended because 

you thought he wanted to give him Louise Wal-
dron, weren't you? 

A No. 
Q Well, then, you came downstairs and you 

went in your house, is that right, with John? 
A Yes, sir. 
Q Now, then, what was the oonversation th at 

caused Caputo to say, "Are we going to kill each 
other on account of women?" Will you please tell 
the court and jury what led up to that convei;sa-
tion? 

A This was said, he said, "For women we ar e 
going to kill each other, we are going to kill each 
other? We are going to eat and drink." 

Q Well, was there some quarrel about women 
up in John's house? 

A No, sir, no, sir. 
Q Was it because · of what took place in Ca-

puto's room, do you know? 
A No, sir. 
Q Do you know why Caputo said that, any rea -

son for it? 
A No, .sir, because I slapped Louisa Waldron . 
Q Now, then, you went over to Caputo's house, 

did you not, right after that? 
A Yes, sir. 
Q Now, the first time you had anything to 

drink that day was when you went into Caputo 's 
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house, after John Sylvester left, is that right? 
A We were all there, John, too. 
Q What time was it? 
A Six o'clock. 
Q What time did you begin to drink? 
A Six o'clock. 
Q Where were the women when you first came 

in? 
A .In Caputo's house. 
Q How many women were there then? 
A Three. 
Q So that when you came into Caputo's house, 

after you had been upstairs to John Sylvester's 
house and in your house, Caputo, . Tamburro, the 
three women, yourself and John Sylvester were 
there, seven of you? 

A Yes, sir. 
Q And .seven of you consumed a half gallon of 

wine, is that correct? 
A Yes, sir. 
Q Two bottles? ,,. 
A That's right. 
Q How much wine was there before Caputo 

went out for the half gallon? 
A I don't know. 
Q Well, how many drinks did you have before 

you had to go out and buy some more? 
A Three small and two big ones. 
Q You had three small and two big ones ? 
A Yes, .sir. 
Q Before Caputo went out to buy some more? 
A Yes, .sir, and then after we drank and I don't · 

know how many I drank. 
Q Well, did each one of you have three small 

ones and one big one? 
A Two big ones. 
Q I am talking about the wine that was in 
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the house when you first came in . there, not the 
wine Caputo went to buy? 

A Yes. 
Q So before Caputo went out, I understand that 

each one had three small ones and two big ones. 
A I drank three small glasses and two big ones. 
Q You mean throughout the whole time that 

you were sitting there? 
A Yes, sir, from six to seven. 
Q The seven of you had three small ones and 

two big ones, is that right? 
A The three women had not been drinking 

wine, they drank whiskey. 
Q Well, now, did the five glas ,ses of wine 

intoxicate you? 
A Then I drank more after, I don't know how 

many I drank after. 
Q Well, how many did you drink all that day 

up to the time of the shooting? 
A Who knows it? 
Q When was the last drink before the shooting 

that you had? 
A About half -past seven. 
Q That was the last time that you drank, half-

past seven, is that right? 
A Yes, sir. 
Q Well, now, Mr. Treficanto, two bottles of wine 

among seven gives each one a very little bit to 
rlrink, isn't that a fact? 

MR. WACHENFELD. Now, if your Honor 
please, I imagine the jury can multiply and 
divide. 

MR. BOZZA. I want to show the court 
and jury that this defendant can drink two 
bottles of wine all alone and not become 
intoxicated. 
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Q Isn't that right, Mr. Treficanto? 
A It d~pends on the stomach. Sometimes on 

one glass you can get drunk and sometimes a half 
a glass of wine . 

Q But you have already dnmk two bottles of 
wine and were not intoxicated, isn't that a fact? 

A I was drunk, sure. 
Q The dead man was the one who paid for the 

wine, is that right? 
A $I.50. 
Q Now, when Louisa was in the arms of 

Tamburro she fainted and fell on her face-struck 
your foot, you did not like the fact that she was 
in Tamburro's arms, did you? 

A What did I care, they were not my busi-
ness. 

Q You didn't care? 
A They were not my business. 
Q Why did you slap her in the face if you 

didn't care ? 
A Because I ealled her five times, she had to 

come and cook in my house. 
Q She wasn't your wife or your child that you 

could insist upon her coming there, was she? 
A When she got through working in my rooms 

and she did not want to stay there any longer, 
and she does not want to do anything else, I would 
pay her and send. her horn, that's all. 

Q How long did Sylvester stay in Caputo':S 
house? 

A Until half-past seven. 
Q How long altogether? 
A From ~ix o'clock. 
Q1 So that if he says he was there for only a 

minute, for the period of time he came to bring the 
pipe to you he is mistaken? 

A In my house, yes, three or four minutes, 
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that's all. We were in Caputo'.s house . 
Q Now, when Caputo brought Mary Brenna n 

into your bed was Mary Brennan walking or did 
he carry her? 

A He. took her by the arm and brought her to 
my house. 

Q And where was it that then he said if 
Mary Brennan did not come he would hit her, in 
your apartment or in his apartment? 

A In his apartment. 
Q And it was after that that Mary Brennan 

came into your room that you were ready to go 
to your room? 

A Yes, I went to light the gas. 
Q And then Caputo came back with some 

whiskey, didn't he? 
A Yes, sir. 
Q What were you doing to Mary Brennan whPn 

Caputo came back? 
A Mary Brennan was in bed and I was sittin g 

at the table in the kitchen. 
Q Well, now was Mary Brennan dressed? 
A Yes. 
Q Did you remove any of her clothing? 
A No, sir; I didn't even go near the bed. 
Q Didn't Caputo come in there and quarre 1 

with you about what you were doing to Mary 
Brennan? 

A No. 
Q Well, it was shortly after that Caputo punch -

ed you and fired two shots at your head, is that 
right? 

A Well, she was going, "Joe, Joe"" to Joe in my 
house, and I went over to Caputo and said she was 
making too much noise over there and I said , 
"Come and get her." 

Q And the only reason that Joe punched you 
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twice on the head and fired two shots at you was 
because Mary Brennan called out his name? 

A "Joe, oh Joe, oh.'' He was the boss. 
Q And the only reason why he hit you then, 

as far as you know, is because you told Joe Caputo 
t hat Mary Brennan was calling him, is that right? 

A Yes. I told him to come and take her, I am 
going to Bank street. 

Q - He did not touch you when he learned you 
were going for the police, did he? 

A No. 
Q And he did not lay hands upon you when 

you were talking about the foolish thing to kill 
each other over women, did he? 

A No, sir. 
Q When you went in to inform Caputo as to 

what Mary Brennan was saying, what was Louise 
Waldron doing in Caputo's apartment? 

A I don't know what they were ~oing in the 
other room. They were in the other room. 

Q Where was ,Caputo, in the kitchen or in the 
bedroom? 

A In the room, in the kitchen; this is the 
stove and this is where he was. 

Q And now, Mr. Treficanto, this is the alley 
way that takes you into the rear building. This is 
the corner of the rear building on the first floor. 
This is your kitchen and bedroom? 

A Yes. This is my house (indicating). 
Q This is Caputo's kitchen, and this is his 

bedroom? 
A Yes. 
Q To go to Caputo's kitchen, you leave ·your 

door and you go right into Caputo's door? 
A Yes. 
Q Now, when Mary Brennan was saying, "Joe, 

Joe, Joe," you left your apartment here and you 
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went into Caputo's apartment? 
· A Yes. 

Q You heard her say, "Joe, Joe, Joe," you went 
out of this door and through your door across the 
corridor into Caputo's kitchen? 

A Yes. 
Q And with this gun in your right hand pocket ? 
A Yes. 
Q Now, when you came in there, where was 

Caputo? Take this pointer and show us where 
Caputo was? 

A There. 

THE COURT. Indicating what? 

MR. BOZZA. Pointing to the end of the 
doorway, the northern doorway of Caputo's 
apartment between the kitchen and the bed-
room. ' We will put a dot there. 

Q Where was Tamburro when you first came 
in? 

A I could not see him. He was inside. 
Q Tamburro was in the bedroom? 
A Yes. 
Q Was he sleeping on the bed? 
A I don't know whether he was .sleeping or 

standing up. 
Q Well, did you look in the bedroom? 
A No. 
Q Was he on the bed with Louise Waldron? 
A I don't know if they were having connec-

tion or what they were doing. 
Q Now, then-
A God damn it. 
Q Now, then, while Caputo was standing there , 

where were you standing in the kitchen? 
A I went in this way and called him to come 
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over and get this Mary. 
Q What was he doing when you told him to 

come and get Mary? 
A He was standing. 
Q Who? 
A Caputo and this woman. 
A And where were they standing? 
A (Indicating). 
Q _Where was Miss Smith, the New York 

woman? 
A Right here.-
Q Near the ice box? 
A Yes. 
Q Put another dot there. 
A You say yes, I will say yes, too. 
Q Where was Tamburro at that time? 
A I don't know. I didn't .see him. I was in the 

kitchen. 
Q Now, where were you when you were punche ,d 

or struck by Caputo? 
A There ( indic~ting) . 
Q And then you fell? 
A I fell. 
Q Did these two shots that you heard go by 

your head? 
A Yes, sir. 
Q Where did the two bullets strike you ? 
A One struck me on the right side on the top 

of the head and the · other in the center in the 
back of the head. 

Q Where was Tamburro when you were 
punched? 

A I did not see him. 
Q And you pulled your gun out while you were 

on the floor? 
A While I was on the floor. 
Q And you fired two shots, did you not? 
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A Two on the floor and two in the air. 
Q Why did you shoot in the air when Caputo 

had fired directly at you and · the bullets had 
struck your head, where you have indicated? Why 
did you shoot in the air? 

A :Because he was standing here and the shots 
came from inside and I shot in the air. 

Q · You saw Caputo shoot you, did you not? 
A No, sir, as I was punched at the .same time 

I got shot. 
Q Did you see a gun in Caputo's hand? 
A No, sir, I didn't see no r~volver. 
Q And who did you fire at? 
A Nobody, who could I shoot at? 
Q Didn't you fire at Caputo because he had 

struck you and caused you to fall? 
A No, sir. 
Q Did you see anybody fire those two shots 

that struck you? · 
A No, sir, I didn't see nobody. 
Q Did Tamburro shoot you? 
A I didn't see it. 
Q Did Caputo shoot you? 
A I did not see it, Caputo punched me. 
Q Did you at any time turn your gun on 

Caputo while you were in Caputo's apartment? 
A No, sir. 
Q What did you mean before on direct examin -

ation when you said "I did not shoot at them be-
cause the woman was near Caputo"? 

A She was standing near the door. 
Q The reason why you did not fire at Caputo 

was because this New York woman, Laura Smith 
was standing near Caputo? 

A That's all. 
Q And you shot up in the air? 
A I · shot up in the air. 
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Q But iat no time when you fired did you aim 
at Caputo nor anybody else? 

A No, sir. 
Q And the only time you fired was two shots 

on the floor and two shots up in the air, is that 
r ight? 

A F1our shots. 
Q Now, you fired some shots from outs _ide, 

t hrough . this window, did you not? 
A No, no. 
Q You did not? 
A No, sir, only four shots : inside. 
Q I show you Exhibit S-12 and ask you if 

t his is the gun you put in your pocket about 
five o'clock when Caputo said he would make you 
spill blood? 

A That's all, it is an Italian gun. 
Q This is an Italian gun ? 
A Yes, sir. 
Q Isn't it a fact that it says here, "S L. double 

action Hopkins and A)le:n Arms Company, Norwich, 
Connecticut, U.S.A.?" 

A Yes, sir. 
Q You fired four shots out of this gun? 
A Yes, sir. 
Q How many bullets were in that gun, loaded 

bullets, before you fired the four shots? 
A Six. 
Q Was the gun fully loaded? 
A Yes, sir. 
Q Isn't this a seven chamber gun, and wasn't 

there seven loaded bullets in there? 
MR. WACHENFELD. I call you Honor's 

attention to the fact that this witness, on 
direct examination, said he was intoxicated, 
but as near as he can remember it was four . 
shots . 
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THE COURT. Never mind, that don't need 
to be called to my attention. The question now 
is how many chambers are in this gun. If 
you want to call anything to anybody's atten-
tion, especially the jury, why, do so, when you 
address them? 

A Four and three were not shot. 
Q Now, after you fired the gun what did you 

do with the gun? 
A I went in my room and put in it my bureau. 
Q You went into your room and put it in your 

bureau, was that soon after you fired the shots? 
A Yes, sir, I took my key and I went to the 

drawer and I put the revolver in it. 
Q Did you break the gun open again to count 

how many empty shells you had and how many 
loaded shells· you had ? 

A No, sir. 
Q · So that if two loaded bullets and five empty 

shell were found in that gun you wouldn't say 
you fired those five shots? 

A I shot four. 
Q Well, did you lose possession of your gun 

while you were firing in Caputo's apartment? 
A One was shot New Year's. There was only 

six loaded. 
Q One was shot New Year's night? 
A Four I shot inside and one New Year's night. 
Q You did not shoot at any police officer, did 

you, as Caputo stated in his statement? 

MR. W ACHENFELD. I object to that. 

THE COURT. Sustained. 

Q Now, when you went to your bureau after 
the shooting of four shots, as you have testified, 

4 O isn't it a fact that you deposited this gun there, 
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too, and took this one, pointing to the automatic 
S-18 and to the revolver S-13? 

A This was on the bureau and it belonged to 
Louise Waldron. Every time she came to my 
house she came with a gun in her pocket. 

Q Now, when Louise came to your house on 
Saturday morning, March 10, did she bring this 
gun with her? 

A Yes, sir. When she came there she would 
bring the revolver with her. When she would go 
away she would bring the revolver with her, and 
I had the cartridges myself. 

Q Did .she buy these two boxes of cartridges ? 
A . One belonged to my gun here, and one be-

-longed to her. 
THE COURT. That is exhibit what? 
MR. BOZZA. That is S-13. 

Q That is your gun? 
A Yes. 
Q The 32 calibre bullet? 
A Yes. 
Q And this box of bullets, automatic 32 calibre 

Colt, automatic bullets, you bought them when? 
A I bought them in New York November 5. 
Q And when you went to buy the cartridges 

for this gun, did you bring the automatic with you? 
A No, I took one of my cartridges as a ~sample. 
Q How long after you bought these Colt auto-

matic cartridges for Louise Waldron did you give 
it to her? 

A On the 5th day of November, when I came 
from New York, I put some in her handkerchief, 
and I told her to take them to her house. 

Q Well, did you give her the whole box · of 
bullets? 

A She took some of it, and then the rest of it 
was left there. 
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Q Then, Saturday morning, March 10, she came 
with a whole box of steel jacketed bullets 32 cali-
bre and with the automatic S-18? 

A With a revolver in her pocke,t, but the cart -
ridges, they were in my house. 

Q You say that this was resting on the burea u 
in your bedroom, is that right? 

A Yes. 
Q And these steel jacketed bullets were wher e 

in the drawer in the bureau? 
A In the · bureau. 
Q The second drawer from the top? 
A Middle drawer. 
Q How many drawers are there in your bureau ? 
A Three. 
Q So this was in the middle drawer? 
A Yes. 
Q And this one, was resting on top of the 

bureau? 
A Yes. 
Q Now, when you put this gun back you took 

this one S-13 fully loaded and put in in your 
pocket, did · you not? 

A Yes. 
Q And this was, the gun that was in your 

possession when you were arrested, is that right ? 
A This is the revolver. 
Q So these two are yours, is that right? 
A Yes. 
Q Now, in addition to this 32 calibre loaded 

revolver, you also had this knife in your possession , 
Exhibit S-15? 

A I used that for my pipe. 
Q Oh, you used this for your pipe? 
A Yes. 
Q What has this got to do with your pipe? 
A Clean it. 
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Q You use this knife with this sheath for the 
sole purpose of cleaning your pipe, is that right? 

A From the pocket, to clean the pipe, not be-
cause I want to carry a big knife. 

Q Now, what pocket did you have this in when 
you were arrested ? 

A (Indicating). 
Q And in w·hat . pocket did you have this gun 

when you were arrested? 
A That · pocket there. 

THE COURT. Indicating what? 
WITNESS. Indicating the right hip pocket . 

Q That is Exhibit S-13. The same pocket 
where you had the 32 calibre revolver Exhibit 
S-12? 

A That is all. 
Q Now, did you ever see this gun, Exhibit S-19, 

a 32 calibre American double action? 
A No, sir, I did not see that revolver. 
Q Do you know of your own knowledge if 

Caputo owned ,a gun? 
A No, I don't know anything about it. I didn't 

know anything about it. 
Q Isn't it a fact, Mr. Treficanto, that when 

you fired the four shots in Caputo's apartment you 
immediately left Caputo's apartment, picked up 
that automatic and went outside and fired through 
the window? 

A No, sir. 
Q And you then went back into your apart-

ment and deposited the 22 automatic and picked 
up the 32 revolver which was found -in y~ur posses-
sion when you were, arrested? · 

A No, sir. 
Q Now, if you were so drunk as to not remem-

ber who fired at you · and whether or not you fired 
at anybody, how did you come to take this revolver 
and put it in your pocket as you were going outside, 
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were you looking for more trouble? 
A Because when I left there I was going to Bank 

.street to Bucino's house and I know I was going 
to come home at one o'clock in the morning, and I 
said there are five of them so I took this gun with 
me for my protection. 

Q What five did you mean? 
A As I put this one in the bureau I took th is 

other revolver because I was going on Bt-nk stree t. 
I put this in my pocket to go on Bank street to 
visit Bucino and I said when I come back home at 
one o'clock in the morning there are five of the m 
and they may be waiting for me and they might 
kill me. 

THE COUR'T. What five are you talki ng 
2 O about? 

30 

40 

WITNESS. Tamburro, they say he is dead, 
Guiseppe Tamburro, Louisa Waldron, ,there 
were five of them. Three women and two men. 

THE COURT. What five do you mean, name 
them, give me the names. 

MR. BOZZA. He did name them. 

MR. W ACHENFELD. The dead man and 
Caputo and the three women. 

Q Now, when you put the 22 calibre revolver 
in the drawer and you took this revolver you knew 
where you were going and what you were going 
to do, and what time you were coming back and 
you reasoned you needed , it for protection, is th at 
right? 

A Certainly. 
Q Now, in front of your window, over here, 

facing the alley at your kitchen window, was the re 
any wire work there? 
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A No, sir. 
Q How about the window of Caputo's apart-

ment, did that have any wire netting or wire 
screens? 

A I don't know, I go out early in the morning 
and I go out late at night and I don't know. 

Q Were you ever convicted of crime? 
A No, sir. 
Q Didn't you live at 20 Bedford street in June, 

1924? 
A Yes, I was in jail before, eighteen months. 
Q You pleaded non vult to as.sault and battery 

resulting from an indictment for carnal abuse, is 
tha t right? 

MR. WACHENFELD. I object to that, if 

10 

the court please, and say it is highly improper 2 0 
and also that the Prosecutor knows better. It 
is either carnal abuse or assault and battery. 
The question is highly prejudicial and the 
Prosecutor knows it, and I object to it . 

.,,· 

THE COURT. What was the plea for? 

MR. BOZZA. If your Honor please, I am 
reading the record. It states the offense and 
then says, "Nun vult to Assault and Battery". 

THE COURT. Yes, but the rest of it about 3 0 
carnal abuse is stricken out. 

Q And you were sentenced by Judge Caffrey to 
eighteen months in the County Penitentiary. 

A I was accused and when I was sentenced l 
came in one way and went out the other way. 
They sentenced eighteen fellows in a few minutes, 
in a half hour. 

Q This was assault and battery committed on 
a girl fourteen years of age by the name of Mary 
Catalana, was't it? 4 0 
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MR. WACHENFELD. I object to that. 

THE COURT. I am just thinking whethe r 
that would be disclosed by the record. I don' t 
think it would. I think it would not appear so 
I sustain the objection. 

Q Did you .say at any time to the police officers 
that you fired five or six shots? 

A No. 
Q If it is in the statement made to the police 

officer and signed by you, would you say that you 
made such a statement? 

A Four or five shots. 
Q Well, now, is this your signature, and I show 

you Exhibit S.-23; I ask you if that is your sig-
nature? 

A Yes, it was a larger paper than that. 
Q . Is that your name? 
A Yes. , 
Q Now, did you sign that name there on that 

sheet and there on this other sheet? , 
A Yes. 
Q And did you say-Raphael Capadonna and 

Cocozza-
A I could not talk, my head ached. I was the re 

forty-seven days. 
Q Now, did you say in that statement, "An d 

when I heard three shots of a revolver, I pulled 
my revolver out, which is a 22 calibre, from my 
right rear pocket of my trousers, and I fired five 
or six shots from my revolver as I was going out 
of the kitchen door? 

A No, sir; I do not remember. I kriow how I 
felt. 

Q Well, wasn't your memory better on March 
12, two days after this thing occurred than it is 
on the witness stand? 
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A Christ know. My head pains me. 
Q Now, didn't Tamburro at any time lay a hand 

on you, or have any words with you at any time 
th at day? 

A No, we all talked about the wine, that is 
all. 

Q And you and Tamburro were friendly, were 
you not? 

A I didn't know him and he didn't know me. 
Q And the only one you had any words with 

was, as you testified, with Caputo? 
A With Caputo. 

DEFENDANT TREFICANTO RESTS. 
RECESS until 2 :30 P. M. 

AFTER RECESS. 

LOUISE WALDRON RECALLED in behalf of the 
State in rebuttal. 

DIRECT EXAMINATION By Mr. Bozza. 

Q Mrs. Waldron, it has been testified that you 
are the owner of an automatic pistol and the maga-
zine of an automatic pistol, Exhibit S-18. Are you 
the owner of that automatic and that magazine? 

MR. W ACHENFELD . I _object to that your 
Honor . 

THE COURT. She has already testified she 
did not own that gun. 

Q It has been testified that a - box . of steel 
j acketed bullets, thirty-two calibre, for an automa -
ti ce was purchased for you? 

A No, sir. 
Q And that some of those bullets were given 
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to you ; were they? 
A No, sir. 
Q It has been testified that on the morning of 

Saturday March 10th, when you came to the hous e 
of Treficanto that you brought with you thi s 
magazine an automatic pistol, Exhibit S-18, and 
that it was on the bureau that morning? 

A No, sir. 
Q Now, in cleaning up the house did you see 

this automatic on the bureau in the bedroom? 

MR. WACHENFELD. I object to that as 
not rebuttal. 

THE COURT. I don't think it is rebutta l, 
Mr. Prosecutor, as to whether she saw it 
around the house. 

MR. BOZZA. On the bureau where the 
defendant stated it was. This is new matter . 
The officer stated on direct examination on 
the State's case that they found this automa-
tic, together: with the 22 calibre revolver in 
the drawer. The defendant then develops 
new matter and says it was resting upon the 
bureau. I offer this witness in rebuttal of 
the fact that it was not on the bureau but 
in the drawer where the officer found it. 

THE COURT. I am not .sure it is rebutta l. 
I will allow it, notwithstanding. It may be 
considered as reopening your case on that 
subject and there may be cross examinatio n 
on that subject and the offer of any new e,vi-
dence which may be thought necessary by rea -
son of that introduction. 

Q Did you see this automatic pistol on the 
bureau in Treficanto's bedroom? 

A No, .sir. 
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CROSS EXAMINATION By Mr. Wachenfeld. 

Q Did you see it in the drawer? 
A I didn't see it at all. ,'.!, 

Q Did you ever see it before? 
A No, sir. 

BOTH SIDES RESTS. 

Judges Charge 

THE COURT. Do you wish to renew your 
motion? 

MR. SIMANDL. I have already made my 
motion, my case is closed. I am only asking 
for a decision on the motion. 

THE COURT. Gentlemen of the jury, the 
defendant Caputo moves for the direction of 
a verdict of acquittal. The bill of particulars 
which the state has served states that the 
State does not contend that the bullet which 
killed this man was fired by Caputo. There 
is no evidence to show that these men were 
fighting by preconceived arrangement. There 
is no evidence to show that Caputo agreed 

2.0 

with Treficanto to do any of these things. 
This killing ' occurred in Caputo's apartment. 3 0 
According to the testimony of the State's 
witnesses, Treficanto came to the door of 
Caputo's apartment and began to fire at him. 
If that be true, Caputo had a perfect right _ t"o 
fire back. He was not called upon -to retreat. 
He had the right to stand his ground and if 
he could get ahold of the gun and pull it out 
and kill his assailant. Under those circum-
stances, I see no ground upon which a verdict 
could be sustained of guilty as far as Caputo 4 0 



10 

20 

262 

is· concerned, beyond a -r~asonable doubt. Had 
the bullets fired by Caputo taken effect and 
caused th~ killing, a different situation would 
be presented, but that did not occur accord-
ing to the testimony and according to the bill 
of particulars, and that not having occurre d 
and the circumstances being such as they are , 
I am of the opinion that there should be the 
direction of a verdict in favor of Caputo and I 
now direct you to find a verdict of not guilty 

· insofar as the defendant Caputo is concerned . 
As to the · defendant Treficanto, the case will 
be in due time submitted to you for your ver-
dict, but at the present time you will rende r 
a verdict of not guilty as far as Caputo is 
concerned. 

(The jury accordingly render a verdict of 
not guilty as to the defendant Caputoi) 

MR. W ACHENFELD. I now move to strike 
out all the testimony admitted in this case 
which was admitted as against the defend -
ant Caputo. 

THE- COURT. Only? 

3 0 MR. WACHENFELD . Yes, sir. 

THE COURT. Motion granted. 

MR. W ACHENFELD. I also move to strike 
out and remove from the record the state -
ment admitted in the record as made by 
Caputo, the number I do not know. 

THE COURT. Motion granted. 

MR . . ,BOZZA. How about • Caputo's gun, 
. 4 O don't you want to move that go out? 
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MR. W ACHENFELD. No, I do not. 

. MR. BOZZA. The state moves, in view of 
you,r Honor's directfon of a verdict, to strike 
out' exhibit S-l9, the gun that was found on 
Caputo's . bed, together wi~h all · other ·state-
ments and . the buHet,s accompanying Exhibif : 1 O 
S-19, Exhibit S-20, to remove from the case 
with all the o~her evidence in the case and 

. the testimony and the statement .. .. 

THE COURT. I think you better specify 
what you refer to. You refer to that gun 
and tho~e bullets. -That much is quite definite 
and anything else you ref er · to ? 

MR. BOZZA. That together with what your 
Honor has already ruled out. 2 O 

THE COURT. What is the view of the de-
fendant? 

MR. W ACHENFELD. The defendant is 
perfectly wfliing to permit the gun to remain 
in evidence, because it is an important part 
of our case. 

MR. BOZZA. On that statement of counsel 
for the defense, I beg leave to withdraw my 
motion to remove it from · the case. · 3 O 

MR.W ACHENFELD sums up for the de-
fendant Treficanto. 

Mr. Bozza sums up for the State. 

40 
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Gentlemen of the jury. There are four instruc -
tions which are paramount ones and my entire 
charge is to be understood as controlled by and 
subordinate to them. First, the Court is the judge 
of the law and as such it is its function to pass 
upon all questions of law arising in the trial and 
to inform the jury of the law governing the case, 
and it is the duty of the jury to follow the law as 
it may be stated by the Court. Second, the Court 
has no power to decide or to instruct the jury how 
to decide any question of fact, but the jury are the 
.sole and final judges of the facts, the weight of 
testimony and other evidence, the credibility of 
witnesses, inferences to be drawn from the evi-
dence, and of all issues and que,stions of fact what -
ever, including the ultimate conclusion of guilty 
or not guilty, as well as the , degree of guilt, if an y, 
to be reached upon all of the evidence in the case. 
As judges of the facts it is· their function, respon-
sibility and duty to recollect what the evidence is 
and all the evidence, the appearances during the 
trial, the appearance and conduct of the witnesses , 
whether evidence is or is not in the case and 
whether it is disputed or undisputed and to be 
controlled by their own recollection alone in all such 
matters. If the Court should at any time make 
any statements of its recollection or should even 
go further and make definite affirmations, no mat-
ter how positive with regard to any of such mat -
ters, it is the duty of the jury to disregard such 
exnressions of the Court, except where the same 
coincide with their own recollection. Third, ,,the 
Court has a right to comment upon the evidenc e. 
but in deciding- the case the jury must do so not 
bnly on the evidence referred to by the Court but 
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on all the evidence. The Court has also the right, 
if he sees fit, to express his opinion on the evi-
dence, pointing out what evidence, situations and 
circumstances seems to him salient, controlling or 
persuasive and indicating any inferences or con-
clusions of facts which he may draw from the _ 
whole or from parts of the evidence, but the Jury 
are not bound by any such expressions and may 
disregard any or all of such expressions if it sees 
fit. Fourth, the is presumed to be in-
nocent and he must be proved beyond a reasonable 
doubt guilty of the crime charged and of each and 
of all of its . elements. The burden of so proving 
the defendant -guilty rests upon the State through-
out the whole case and never shifts. This rule is 
an ultimate one surviving all others. It is an in-
dependent and final protection to defendant and 
notwithstanding all other presumptions and burdens 
if any ariise in the case it remains upon the State 
until and after all the evidence is in, when the 
jury must consider upon all the evidence in the 

. case, whether ;r not this burden has been sus-
tained. If the jury are then satisfied upon all of 
the evidence that the defendant is proven guilty 
beyond a reasonable doubt, the verdict must be 
guilty of the crime or the degree of crime so 
proven, and if not so satisfied, the verdict must 
be not guilty. Reasonable doubt is not a mere 
possible doubt. It is that state of the case which 
after an entire comparison and consideration of all 
of the evidence, leaves the minds of the jurors in_ 
that condition that they cannot say they feel an 
abiding conviction to a moral certainty oi ·the truth 
of the charge. 

There is an aspect of the law, gentlemen, in 
this case, which I think it would be well for you 
to have in your minds during the entire charge of 
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the court. It is this: If you find that the death 
of Tamburro resulted from a pistol shot fired by 
Treficanto and intended by him for another per-
son, the question of Treficanto's guilt and the de-
gree of . his guilt, if guilty, is to be determined 
precisely the same as if the bullet had killed the 
person for whom it was intended. 

I have received several requests to charge from 
counsel for the defendant. One of them is this : 

In passing upon the act and actions of the de-
fendant Treficanto, you, the jury, are not to hold 
him to the same cool and correct judgment that 
you are able to form, but you .should put your-
self in this case and judge his acts by the facts 
and circumstances by which you find he was sur -
rounded. I so charge you. 

Another request, the statute distinctly provides 
that any person who shall kill either by misadven-
ture or in his or her own def~nse shall be guiltless 
and duly acquitted and discharged and I therefore 
direct you that if you find that the deceased in 
this case was killed by misadventure or by the 
defendant Treficanto in his o,;vn defense you shall 
bring in a verdict as to the defendant Treficanto 
of not guilty. 

I will charge you that, gentlemen, and you will 
take into consideration, however, with it, self de-
fense as I will explain it to you, and misadventure 
as I will explain it to you. Also, the statement 
which I made to you a few moments ago with re-
gard to the situation where a man fires a gun or 
where such a situation may arise or you might 
find exists in this case, where a man fires a gun 
at another man and kills a third person, and the 
gun was fired at the first man with intent, delib-
eration, premeditation and intent to kill, it is mur-
der, if another man besides the one fired at is 
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killed. Now, I am not sure but what I made that 
a little confusing. I had better state it in the 
language I stated it before. If you find that the 
death of Tamburro resulted from a pistol shot fired 
by the defendant Tre:ficanto, and intended by him 
for another person , Caputo? the question of Tre:fi-
canto's guilt and the degree of his guilt, if guilty, 
is to be determined precisely the same as if the 
bullet had killed the person for whom it was in-
tended. 

Now1 then, this request contains a reference to 
self defense, or rather , I mean to say to misad-
venture . 

Misadventure is where a person unintentionally 
kills another in the doing of a lawful act without 
gross negligence. Now, if Tre:ficanto was trying 
to kill Caputo , of course, he was not doing a law-
fu l act, unless he was doing so in self defense, 
and I will explain self defense to you a little bit 
later. 

I have another ,.request, as follows: 
There are three, necessary ingredients for murder 

in the first degree, to wit: Wilfull, deliberate and 
premeditated, and if you find any of these three 
absent you cannot convict the defendant of murder 
in the first degree. I ,so charge you, gentlemen. 

Another request: Manslaughter is where a per-
son kills in the heat of blood or in the sudden 
t ransport of passion or where he proceeds upon a 
reasonable provocation without malice. I so charge 
you, gentlemen, and in that connection I have some-
thing to say about provocation. . . 

Now, the provocation which is claimed - to have 
existed in this case is the violence of Caputo in 
his manner of :fighting with the defendant, using 
a gun and hitting him on the head, according to 
t he testimony of the defendant, and the defendant 
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claims that these acts of Caputo were such as to 
be a reasonable provocation to have thrown him 
into a transport of passion or heat of blood. As 
far as I can recall he did not say he was thrown 
into a passion or a heat of blood, but it will be 
for you to determine whether he was or not . 

Now, if a man prepares for an affray secretly and 
arming himself, and commences it with the pre -
conceived purpose of killing his adversary, or doing 
him great bodily harm, and does kill him, or does 
kill a bystander present at the aff:my, nothing th at 
may have occurred during the affray can red uce 
the killing to manslaughter . The provoca t ion 
under such circumstances is of no value as a de-
fense. The provocation as a defense has no value 
to the def end ant except in the consideration of the 
degree of murder and consideration of the questi on 
of whether or not the jury will recommend imp,ris-
onment for life or, as it is commonly termed, ~ ercy. 
In such a case, as I have outlined here, the express 
malice of the first assault, nothwithstanding any 
violence with which it may have been returne d, 
communicates its character to the act of killing 
and the accused cannot be heard to say that the 
homicide was by reason of a transport of passi on 
or heat of blood, caused by the violence of the 
deceased. If the defendant prepared for this affray 

. by arming himself with a deadly weapon and soug ht 
the occasion and provoked the affray with the pre- · 
conceived purpose of killing Caputo, or doing Ca-
puto great bodily harm, he cannot be heard to say 
that he acted under a transport of passion or heat 
of blood, no matter what violence, whether by use 
of a gun or otherwise Caputo resorted to in the 
course of the affray thus commenced. As I said 
before, the defendant's express malice closes the 
door against him in such a case as far as provo-
cation is concerned. 



269 

Judges Charge 

Another request. If you find from the evidence 
in this case that the defendant Treficanto, was as-
saulted either by the other defendant Caputo or the 
deceased, Tamburro, and that he shot in self-de-
fense, you must bring in a verdict of not guilty. 
I so charge you. But I should explain more fully 
self-defense to you. An accused is justified in 
using force to defend his person only when force 
is necessary or reasonably appears to be necessary 
to accomplish that end. If the injury apprehended 
could be otherwise reasonably avoided with safety, 
the accused was bound to avoid the danger with-
out resorting to yiolence. -One who is attacked and 
unable reasonably to avoid the attack with safety 
may repel force with force to such an extent, even 
to the extent of killing his assailant, as is reason-
ably necessary or reasonably appears necessary to 
defend himself. Even if the circumstances be such 
as to require the use of force to repel the assault, 
he will be inexcusable if he carried his defense 
beyond the bounds of reasonable necessity or the 
reasonable appearnnce of necessity. The danger 

.. must be immediate and must be actual or else ap-
prehended on reasonable grounds, of all of which 
the jury is the judge. Furthermore, where the 
justification for self-defense springs from the claim 
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that an assault was made upon the defendant, the 3 0 
first consideration is was the assault made and if 
you are satisfied that one was made, then the next 
consideration is whether the defendant prepared for 
and provoked the affray. If you find beyond a -
reasonable doubt the defendant prepared .. for and 
provoked the affray, he cannot set up successfully 
a plea of self~defense. Such a defense is not open 
to him. 

Now, I have another request. "The defendant 
Treficanto was justified in· discharging his revolver 4 0 
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in self defense if he was assaulted by either of 
the other two men, and it was necessary for him 
to defend himself in order to save his life or pre~ 
vent serious bodily harm." I so charge you. 

Another request. There is evidence in this case 
which, if believed, by you gentlemen of the jury , 
will permit you to consider a verdict of manslaugh -
ter in this case. I so charge you. 

Another request. If you are under a reasonable 
doubt as to whether the defendant committed mur -
der in the second degree or manslaughter, you 
must, under your oath, render a verdict of man-
slaughter . I so charge you. 

Another request. The admitted intoxication of 
the witnesses produced in behalf of the state, is a 
matter which you may consider in determining 
what weight you are to give to their testimony . 
I so charge yo'u. And while we are on the subject 
of the weigbt to be given to the testimony, let , me 
explain to you the effect of a prior conviction of 
crime. The defendant has admitted that he has 
been previously convicted of crime. That does not 
show or tend to show ~hat he is guilty of the 
crime for which he is now being tried. The only 
effect of that is to affect his credibility. You may 
take that into consideration in weighing his testi -
mony and determining how much of it you will 
accept or what weight you will give to it, and th at 
is the only purpose that it can be legitimately used 
for. 

I have another request. If at the time of doing 
the act, the defendant was so intoxicated that his 
faculties were prostrated and he was rendered in-
capable of forming a specific intent to take life, 
th ,.-~, although it was no defense for the crime, his 
offense will thereby be mitigated to murder in the 
second degree. I so charge you. 
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You will find that the question of intent enters 
in a very important way into this case, and as that 
charge has already stated, if the defendant's facul-
ties were so prostrated by in:oxication that he 
could not form this intent, then, of course, he 
could not form it to such extent as it may be -
essential in any crime and it is absent because he 
could not: form it by virtue of intoxication, of 
course, there can be no conviction of that crime or 
degree of crime. 

You have heard the testimony. Of course, the 
views of the respective sides do not ha,rmonize. 

The defendant contends that while he was in 
this apartment of Caputo's, that he was attacked 
by Caputo, two shots were fired at him; I believe . 
he said two shots struck him in the head and he 
was hit on the head, and he maintains that he 
was acting lawfully when he fired his shots; _ that 
he was acting in self defense, and that if it was 
his shot or shots which took effect, which he does 
not admit, but denies, still he is not guilty, because 
he says he was acting in .self defense. He claims 
that after this affray was over, he went out of the 
apartment, went to his room, put the gun av.ray 
that he had, took out another gun, arid put it in 
his pocket and started to go, as I understood him, _ 
to the police station, but I notice in the Prose-
cutor's summing up he say.s he was going some-
where's else. However, as I have stated, your own 
recollection must control with regard to the facts. 

The State has a different viewpoint. The State 
says that these people were drinking. _ There · is 
a great difference· between having the blood in-
flammed by drinking and having the faculties .so 
prostrated by drink -as to be unable to form an 
intent to do a certain thing. Many times a man 
may have his faculties inflammed by drink and 
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still be able to form an intent to kill or form an 
intent to do great bodily harm. 

It is contended that these witnesses were in-
toxicated and the defense contends that their tes ti-
mony is to be affected by that fact and their ver-
sion is not to be accepted because of that fact. 
As I recall it, the State's witness, those who 
were in that room, all agree, but you must not 
take my viewpoint unless it agrees with your recol-
lection, that this defendant Treficanto came to 
that doorway to Caputo's apartment and began to 
shoot at Caputo. You will recall that I direc ted 
a verdict in favor of Caputo. You must remem-
ber that the positio n of Caputo was a very different 
one from that of this d,efendant Treficanto. Caputo 
was in his own castle within the law. He was en-
titled to protect his castle. 

He was entitled to protect his castle. A man is 
always entitled to protect his castle, to prot ect 
himself in his castle, from time immemorial , and 
although this was merely an apartment and a poor 
one at that, still, within the view point of th e h,_w. 
this was in his castle, and I have ruled that what 
he did was in th,e- protection of it, and therefore, 
he must be found not guilty. 

The defendant Treficanto was not in his cast le, 
according to the testimony and the State's case. 
He was in Caputo's apartment, and according to 
these witnesses, some altercation occurred over this 
woman, or something else, and Treficanto came in 
and threw into this woman's face her clothes , and 
that they had some words and at one time he 
smacked her, struck her, and went out, and , as I 
recollect the testimony, it was two hours afte r-
wards that he came back and when he did come 
back he came to that door and he stood there and 
he began to sho.ot at Caputo as they say , and Ca-
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puto was standing over in the corner there to the 
left, and when he begun to shoot at him he made 
for his trunk, which was in the other roomi opene d 
it and got out his gun and proce eded to resist the 
attack by shooting back at Treficanto. According 
to witnesses they exchanged shots and then Trefi-
canto left , and in a little while shots came through 
the window, and the State contends that as that 
automatic was found in his apartment, according 
to the police testimony, and as one of the bullets 
found in this dead man's . body was, according to 
th eir testimony or some testimony, from this par-
ti cular gun, that it was Treficanto firing through 
th e window with that gun. Now, that is what the 
State contends. The State contends that all of 
t hese guns , or some of them, were found in Trefi-
canto' s apartment and that he was arrested with 
one of them on his person, one in on.e pocket and 
that knife there in the other. 

It is for you to decide these questions of fact . 
It is for you t9 do it, as I have already told you, 
not only upon such evidence as it has occurred to 
me to refer to, but upon all of the evidence. 

You will take all of the evidence and if the de-
fendant Treficanto shot and killed Tamburro in an 
attempt to do Caputo great bodily harm or with 
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th_e intent to kill Caputo, but such intent to kill 3 0 
was not wilfull, deliberate and with premeditation, 
t hen _· he is guilty of murder in the second degree. 
But, if the defendant Treficanto shot and killed 
Tamburro in an attempt and with the intent to kill 
Caputo and the attempt was wilfull, deliberate and 
with premeditation, then he is guilty of · murder in 
the first degree. 

Now, gentlemen, . I hardly think that it would 
help you any for me to discuss the facts any fur-
t her with you. I don't think it would be of any 4 O 
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benefit to you. You have heard ' the case tried and 
summed up ably, and of course, you, as the judges 
of the fact, must assume the burden of pas.sing 
upon them. 

I wish to call your attention, however, to this : 
That the statute of our State requires that the 
jury, if it findis a conviction of murder, shall desig-
nate whether they find murder in the first degree 
or murder in the second degree; so, you will please 
remember, that if you .should find the defenda nt 
guilty of murder you are to specify in which de-
gree is your verdict. In case your verdict should 
be murder in the first degree, you will also please 
remember that the law now provides that every 
person convicted of murder in the first degree sha ll 
suffer death, unless the jury shall, in their discre -
tion, and by their verdict, and as part thereof , 
upon and after consideration of all the evidence , 
recommend imprisonment at hard labor for ,life, 
in which case this and no greater punishment sha ll 
be imposed. 

In conclusion, gentlemen, bearing in mind first 
the four paramount instructions in the beginning 
of my · charge and that they are paramount, and 
secondly, also the other portions of the charge, you 
will take the case upon the entire charge and upon 
all the evidence in the case, and, before you reti re, 
gntlemen, let me thank you for your patient con-
sideration of the matter~ Let me express my 
regret that it was necessary to detain you from 
your homes for this length of time, but for many , 
many years, both here and in England, from which 
country our law originated, it has been the law in 
capital cases that the jury must be seggregated, so 
that the court has had no discretion in the matte r. 
So, gentlemen, you will please enter upon your 
deliberations. 



275 

Exceptions 

(The jury retires.) 

MR. W ACHENFELD. I except to that por-
tion of the charge which your Honor repeated 
three times with reference to the law, which 
the jury should bear in mind, to wit: that an 
intent by another would act precisely the same 1 0 
as if the bullet had killed the person for whom 
it was intended. 

THE COURT. You may have an exception 
to whatever the court said. 

Exception allowed; let it be sealed and it 
is signed and sealed accordingly. 

' DALLAS FLANNAGAN, 
Judge. 

MR. W ACHENFELD. Also to what your 
Honor said about a, situation where a man fires 2 0 
a gun at another and it strikes a third pe~son, 
the wilful intent carrying over to the third 
person. 

Exception .allowed ; let it be sealed and it is 
signed .and ~ealed accordingly. 

DALLAS FLANNAGAN, 
Judge. 

MR. WACHENFELD. An exception to what 
your Honor said as to the definition of misad- 3 O 
venture. 

Exception allowed; let it be sealed and it is 
signed and s·ealed accordingly. 

DALLAS FLANNAGAN, 
Judge . . 

MR. W ACHENFELD. An exception to what 
your Honor sai_d about self-defense. 

Exception allowed; let it be sealed and it is 
signed and sealed accordingly. 

DALLAS FLANNAGAN, 
Judge. 

4 0 
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MR. WACHENFELD. Exception to what 
your Honor said, that killing in a brawl cannot 
reduce the degree of crime to manslaughter. 

Exception allowed; let it be sealed and it is 
signed and sealed accordingly. 

DALLAS FLANNAGAN, 
Judge. 

MR. W ACHENFELD: To what your Honor 
said about closing the door as against the 
reduction of the crime to manslaughter. 

Exception allowed; let it be sealed and it 
is signed and sealed accordingly. 

DALLAS FLANNAGAN, 
Judge. 

MR. W ACHENFELD :. Exception to what 
your Honor said about the evidence, that there 
was evidence that the automatic bullet taken 
from the · body of the deceased was discharged 
from the automatic gun offered in evidence, 
upon the ground that there is absolutely no 
such evidence in the entire case. 

Exception allowed ; let it be sealed and it is 
signed and sealed accordingly. , 

DALLAS FLANNAGAN, 
Judge. 

MR. W ACHENFELD. And a general ex-
ception. 

Exception allowed; let iit be sealed and it is 
signed and sealed according~y. 

DALLAS FLANNAGAN, 
Judge. 

(The jury returns into Court). 
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FLANNAGAN, J. 
Gentlemen. I am sorry to have to put you to 

the trouble of coming in.to the courtroom to answer 
the question which you asked me, but under the 
law any instruction which I ma J give to the jury 
must be given in open court and hence I must ask 1 0 
you · to come in here and put you to that trouble. 

Before I answer your question, my attention has 
been called to an inaccuracy in my charge, and in 
my charge I said that there was testimony that a 
bullet found in the deceased's body was from this 
pm'.'ticular gun, referring to the automatic pistol. 
What I should ha~e said was there was some testi-
mony that" a bullet Dr. Martland testified was 
found in the deceased's body was from a gun of 
t he kind of this particular gun. So you will please 2 O 
consider that particular correction made. 

The inquiry I have is this: "Please supply- in-
formation regarding the penalties of first and sec-
ond degree mqrder." 

I will read to you the statute on that subject. 
"Every person convicted of murder in the first 

degree, his aider:s, abetters, counsellors and pro-
curers, shall suffer death, unless the· jury at the 
time of rendering the verdict in such case shall 
recommend imprisonment at hard labor for life, 3 0 
in which case this and no greater punishment shall 
be imposed, and every person convicted of murder 
in the second degree shall suffer imprisonment at 
hard labor not exceeding thirty years." 

In other words, a verdict ·of murder in the -first 
degree, without recommendation by the jury of life 
imprisonment -at hard labor, carries a sentence of 
death and a verdict of murder in the first degree 
with a recommendation of life imprisonment at 
hard labor by the jury carries a sentence · of life 4 0 
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imprisonment at hard labor. So much for first 
degree murder. 

Is that all plain as far as first degree murde r 
is concerned ? 

10 (The jurors express their satisfaction.) 

Murder in the second degree carries a senten ce 
of imprisonment at hard labor for any time the 
Court may see fit to fix, but not exceeding thirty 
years. In other words, the Court may fix such 
time as it sees fit, one, two, three, four, five, ten, 
fifteen, twenty, twenty-five or twenty-six, and so 
on, but the Court cannot exceed thirty years. It 
is then for the Court to fix the time of impriso n-
ment at hard labor, the limitation on the Court's 

2 O power being that the Court cannot fix more tha n 
thirty years at hard labor. So, gentlemen, if that 
answers your inquiry, why, you may resume your 
deliberation. 

30 

40 

JUROR NO. 3. May I ask a question? 

THE COURT. No, I do not want any questions 
unless it is the question of the jury as a whole. 
If the jury want to ask a question, I shall be de-
lighted to answer it, but I would rather not have 
questions asked by the jury individually. If you 
will kindly retire and if, after further considera -
tion and consulting with your fellows a questio n 
is to be asked, why, I would prefer to have it come 
from the jury. At the same time, I will not adhere 
to what I said just now, that I will not consider a 
question by an individual juror. If after consultin g 
your fellows, you decide that you want to ask me 
a question, why, kindly put it in writing and I ,will 
attempt to answer it. 

(The jury retires.) 
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THE COURT. In the absence of defendant's 
counsel, the Court, of its own motion, enters an 
exception to each and everything the Court said, 
such exception being in behalf of the defendant. 

DALLAS FLANNAGAN, 
Judge. 10 

20 

30 

40 



10 

280 
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REQ:UESTS TO CHARGE 

1. You cannot, under the evid ence in this case, 
find the defendant Treficanto gu ilty of murder in 
the first degree . 

2. The statute distinctly provides that any per-
son wno shall kill eith er by misadventure or in 
h is or her own defense shall be guiltless and duly 
acquitted and discharged, and I therefore direc t 
you that if you find that the deceased in this case 
was killed by -misadventure or by the defend ant 
Treficanto in his own defense, you shall br ing in a 
verdict as to the defen dant Treficanto · of not guilt y. 

3. You cannot bring in a verdict of murder in 
the fir st degree unless you are satisfied beyond a 
reasonable doubt, not only that there was an un-
lawful killi ng, but that the defendant intended to 
take the life of the deceased and that the ,int en-
tion was carried into execution wilfully, deliberat ely 
and with premeditation. 

4. Th ere are three necessary ingredients for 
mu rder in the fir st degree, to wit, wilful, deliber at e 
and prem editated, and if you find any of the .se 
three absent you cannot convict the defendant of 

3 0 mu rder in the first degree. 

40 

5 . . Manslaughter is where a person kills in the 
heat of blood or in a su dden transport of passi on, 
or where he proceeds upon a reasonable provocat ion 
and without malice. 

6. If you find from the evidence in this cas.e 
that the defendant. Treficanto was assaulted · eit her 
by the other defendant Caputo or the deceas ed 
Tamburro and that hEj shot in self defense, you 
must bring in a verdict of not guilty. 
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7. The defendant Treficanto was justified in dis-
charging his revolver in self dcf ense if he was 
assau lted by either of the other two men, and it 
was necessary for him to defend himself in order 
to save his life or prevent serious bodily harm. 

8. Every reasonable douht should be decided 1 0 
in favor of the def~ndant. 

9. If you are unable to believe the testimony 
of the State's witnesses to the actual shooting be-
cause of their admitted intoxication and you are 
not satisfied beyond a reasonable doubt as to how 
the deceased was shot or who shot him your ver-
dict must be one of 'not guilty. 

10. There is no evidenc e in this case which 
shows an intent upon the part of the defendant to 
take the life of Tamburro and you therefore can- 2 0 
not find him guilty of either murder in the first 
or second degree. 

11. There is evidence in this case which if be-
lieved by you gentlemen of the jury, will permit 
you to consider a verdict of manslaughter in this 
case. 

12. If you are under a reasonable doubt as to 
whether the defendant committed murder in the 
secona degree or manslaughter, you must under 
your oath render a verdict of mans.laughter. 3 0 

13. The admitted intoxication of the witnesses 
produc ed in behalf of the state, is a matter which 
you may consider in determining what weight you 
are to give to their testimony. 

15. If, at the time of doing th.e act, __ the de-
fendant was so intoxicated that his faculties were 
prostrated and he was rendered incapable of form-
ing a specific intent to take life, then, although it 
was no defense for the crime, his offense will there-
by be mitigated to murder in the second degree. 4 O 
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14. In passing upon the act and actions of the 
defendant Treficanto, you, the jury, are not to hold 
him to the same cool and correct judgment which 
you are able to form, but you should put yourself 
in his p1ace and judge his acts by the facts and 
circumstances by which you find he was surrounded. 
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Stenographer's Certificate 

ESSEX COUNTY COURT OF OYER AND 
TERMINER 

STATE OF NEW JERSEY 

v. 

Gerardo Treficanto and 
J os.eph Caputo 

On Indictment 
No. 422, 

Apr. T. 1928 
for Murder. 

We, Harold T. Cook and Joseph S. Fi.shkind, 
official stenographers of the Essex County Court 
of Oyer and Terminer, do hereby certify that the 
foregoing transcript contains the entire record of 
th e proceedings and testimony taken by us at the 

1 0 

tr ial of the above mentioned case, which trial was 2 0 
held before the Hon. Dallas Flannagan, Presiding 
Ju dge of the E.ssex County Court of Oyer and 
Terminer in and for the county of Essex, and a 
ju ry, on Monday, June 4, Tuesday, June 5, and 
Wednesday, June 6, 1928, at Newark, New Jersey . 

Dated August 9, 1928. 

HAROLD T. COOK, 

JOSEPH S. FISHKIND . 

3 0 

40 
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Court's Cer tificate , of Record 

ESSEX COUNTY COURT OF OYER AND 
TERMINER 

STATE OF NEW JERSEY 

10 v. 

On Indictme nt 
No. 422, 

Gera rdo Treficanto and 
Joseph Caputo. 

Apr. T. 1928 
for lVIur der. 

I, Dallas Flannagan, Presiding Judge of the Es-
sex County Court of Oyer and Terminer and the 
Judge who presided over the afo resaid cause , certif y 
that the above printed book contains the enti re 
record of the proceedings had upon the trial of the 

2 0 said cause , and that the same is returned by the 
plaintiff in error the rein with the writ of err or 
bringing up the bill of exceptions signed and s~aled 
in this cause. 

30 

40 

DALLAS FLANNAG AN, 
Judge . 

Dated September, 1928. 
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ASSIGNMENTS OF ERROR 

NEW JERSEY COURT OF ERRORS 
AND APPEALS 

THE STATE OF NEW JERSEY, 

Defendant in Error, 

vs. 

GERARDO TREFICANTO, 

Plaintiff in Error. 

Afterwards, to wit . on the return day of the 
writ of error, · before the Court of Errors and 
Appeals in the last resort in all cause,s, comes the 

10 

said Gerardo Treficanto by Harold Simandl his 2 0 
counsel and says that in the record and proceeding,s 
aforesaid and also in the matters recited and con-
tained in said bill of exception and also in giving 
the judgment aforesaid, there is manifest error 
in thi,s to wit : · 

1. .That the said Court before whom &c. at and 
upon the trial of the said issue so joined between 
the State of New Jersey and the said Gerardo 
Treficanto erroneously refused to grant said Ger-
ardo Treficanto a severance and separate trial. 3 0 

2. That the said Court before who &c. at and 
upon the trial of the said issue so joined between 
the State of New Jersey and the ,said Gerardo 
Treficanto erroneously refused to permit the wit-
ness John Sylvestro, on behalf of the defendant to 
be asked and answer the following: 

Q. Did he have a conversation with you about 
Joe Caputo? A. Yes. 
Q Did he at that ti'me tell you anything with :1 O 
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refer~mce to the woman who was working for 
him being in Caputo's apartment? 

Mr. Bozza. I object. 
Th Court. Sustained. 

(Exception sealed). 

3. That the said Court before whom &c. at 
IO and upon the trial of the said issue so joined be-

tween the State of New Jersey and the said 
Gerardo Treficanto erroneously refused to perm it 
the witness John Sylvestro on behalf of the 
def ern:lant to be asked and answer the following : 

2 0 

Q Did Treficanto at that time say anything to 
you about going to the police and making a com-
plaint against the defendant Caputo? 

Mr. Bozza. I object. 
The Court. Sustained. 

(E'xception sealed.) 

4. That the said Court before whom &c. at 
and upon the trial of the said issue so joined be-
tween the State of New Jersey and the said 
Gerardo Treficanto erroneously refused to permit 
the witness John Sylvestro on behalf of the 
defendant to be asked and answer the :following : 

Q. Will you tell me everything that Treficanto 
3 o sa id to you that afternoon? 

Mr. Bozza. I obj.ect. 
The Court. Sustained . 

(Exception sealed.), 

5. That the said Court before whom &c. at and 
upon the trial of the said issue so joined betwe en 
the State of New Jersey and the said Gerardo 
Treficanto er roneous ly wefused to permit the wit-
ness John Sylvestro on behalf of the defond:;mt 

4 () to be asked and answe r t he f oHowing :· 
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Q After you had a conversation with Treficanto 
did you advise him not to make a complaint to the 
Police Department? ~· 

Mr. Bozza. 
The Court. 

I object. 
Sustained. 

(Exception sealed.) 

6. That the said Court before whom &c. at and i 0 
upon the trial of the said issue so joined between 
the State of New Jersey and said Gerardo Trefi-
canto erroneously charged the jury as follows: 

"You must remember that the position of 
Caputo was a very different one from that of 
this defendant Treficanto". 

7. That the said Court before whom &c at and 
upon the trial of the said issue so joined between 
the State of New Jersey and said Gerardo Trefii- 2 0 
canto erroneously charged the jury as follows: 

"* * this was in his , castle, and I have ruled 
that what he did was in the protection of it 
and therefore, he must be find not guilty". 

8. That the said Court before whom &c. at and 
upon the trial of the said issue so joined be-
tween the State of New Jersey and said Gerardo 
Treficanto erroneously charged the jury as follows: 

The provocation under such circumstances 
is of no value as a defense. The provocation 
as defense has no value to the defendant 
except in the consideration of the degree of 
murder and consideration of the question of 
whether or not the jury will recommend im-
prisonment for life or, as it is commonly 
termed, mercy. -

9. That the said Court before whom &c. at 
and upon the trial of the said issue so joined be-
tween the State of New J e·rsey and said Gerardo 40 
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Treficanto erroneously charged the jury as follows: 
If you find beyond a reasonable doubt the 

defendant prepared for and provoked the af-
fray, he cannot set up successfully a plea of 
self defense. Such a defense is not open to 
him. 

10. That the said Court before whom &c. at 
1 O and upon the trial of the said issue so joined be-

tween the State of Ne'Y Jersey and said Gera rdo 
Treficanto erroneously cha rged the ju ry as follows : 

* * *if the defendant's faculties were so 
prostrated by intoxic ation that he · could not 
form this intent, then, of course, he could 
not form it to such extent as it may be es-
sential in any crime and it is absent because 
he could not form it by virtue of intoxicatio n, 
of cour se, there can be no conviction of th at 

0 (} cr ime or degree of crime. 

11. That the said Court before whom &c. at . 
and upon the trial of the said issue so joined be- · 
tween the State of New Jersey and the said Ger-
ardo Treficanto erroneously cha r ged the jury as 
follows : , 

But, if the def ~ndant Treficanto shot and 
killed Tamburro in an attempt and with the 
intent to kill Caputo and the attempt was 

3' o willfull, deliberate and with premeditatio n, 
then he is guilty of murder in the fimt degree. 

'.. 4 0 

Wherefore, the said Gerardo Treficanto pr ays 
that the · said judgment and sentence may be re-
ver sed and annulled and altogether held for noth-
ing , and that he may be restored to all which he 
has lost by occasion thereof. 

HAROLD SIMANDL , 
Of Counsel with Plaintiff 

in Error. 
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REASON FOR REVERSAL 

NE~r JERSEY COURT OF ERRORS 
AND APPEALS 

THE STATE OF NEW JERSEY, 
Defendant in Error, 

vs. 
GERARDO TREFICANTO, 

Plaintiff in Error. 

And now comes the said Gerardo Tre:ficanto by 
Harold Simandl his counsel, and says that in the 
record and proceedings ,aforesaid and .also in the 
matters recited and contained in the 1said writ of 
exceptions and also in giving the verdict and 
judgment aforesaid there is manifest error, and 

io 

the said Gerardo Treficanto says that said judg- 2 0 
ment should be reversed and assigns the following 
r easons or causes : 

1. Because the trial court erroneously refused 
to grant said Gerardo Treficanto a severance and 
separate trial. 

2. Because the trial court erroneously refused 
to permit the witness John Sylvestro to be asked 
and answer the following: 

Q Did he at that time tell you anything 3 0 
with reference to the woman who was working 
for him being in Caputo's apartment? 

Q -- Did Tre:ficanto at that time say anything 
to you about 'going to the police and making a 
complaint against the defendant Caputo,? 

Q Will you tell me everything that -Tre:ficanto 
said to you that afternoon? 

Q. After you had a conversation with Tre:fi-
canto did yo uadvis.e him not to make a complaint 
to th~ police department? 4 O 
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3. Because the Trial Court erroneously charge d 
the jury as follows: 

"You must remember that the position of 
Caputo was a very different one from that of 
this defendant Treficanto". 
4. Because the trial court erroneously charge 

1 O the jury as follows: 
**this was in his castle, and I have rul ed 
that what he did was in the protection of it 
and therefore, he must be find not guilty. 

5. Because the trial court erroneously charge d 
the jury as follows : 

The provocation under such circumstances is 
of no value as a defense. The provocation as a 
defense has no value to the defendant except in 

2 O the conside r ation of the degree of murder and 
consideration of the question of whether or not 
the jury will recommend imprisonment for life 
or as it is commonly termed, mercy. 

40 

6. Because the trial court erroneously charge d 
the jury as follows: 

If you find beyond a reasonable doubt the 
defendant prepared for and provoked the affray , 
he cannot set up succes1sfully .a plea of self 
defense. Such a defense is not open to him. 

7.. \Because the trial court erroneously charge d 
the jury as follows: 

***If the defendant's faculties were so pros -
trated by intoxication that he could not form this 
intent, then, of course he could not form it to 
such extent as it may be essential · in any crime 
and it is absent because he could not form it by 
virtue _of intoxication, of course, there can be 
no conviction of that crime or degree of crime . 
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8. Because the trial court erroneously charged 
th e jury as follows: 

But, if the defendant Treficanto shot and 
killed Tamburro in an attempt and with the 
intent to kill Caputo .and ·the attempt w.as wil-
ful, deliberate and with premeditation, then he 
is guilty of murder in the first degree. 

9. Beca\ilse the trial court in his charge to the 
jur y unduly emphasized and gave undue prominence 
to the question of whether or not the defendant 
provoked the affray. 

10. Because the verdict is against the weight 
of the evidence. 

Wherefore, because of the aforesaid reasons or 
some of them constitute error prejudicial to the 

10 

said Gerardo Treficanto and he prays that the said 
ju dgment and sentence be reversed and annulled 2 0 
and altogether held for nothing, and that he may 
be restored to all thing;s which he has lost by 
occasion thereof. 

HAROLD SIMANDL, 

Of Counsel with Plaintiff 
in Error . 

30 

40 
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NEW JERSEY COURT OF ERRORS 
AND APPEALS 

STATE OF NEW JERSEY, 
Defendant-in-Error, 

vs. 
GERARDO TREFICANTO, 

Pl,aintiff-in-Error. 

In Error 

BRIEF OF 
PLAINTIFF-
IN-ERROR . 

STATEMENT UNDER THE RULES 

Gerardo Tr~ficanto was indicted with one Joseph 
Caputo, that they on the tenth day of March, 
1928, at the City of Newark did wilfully, felonious-
ly and of thei r malice aforethought kill and mur-
der Ammiello Tamburro. The trial p,roceeded in 

ADDENDA 

After the words "Ammiello Tamburro", and before 
the words; "Tlie trial proceeded", insert: 

The State contended that Tamburro was killed as 
the result of a conflict in which Caputo and Trefi-
canto were engaged, which took place in the apart-
ment of Caputo. 

THE VERDICT IS AGAINST THE WEIGHT 
OF EVIDENCE. 

Although the record appears voluminous, much 
of it sheds no light upon the facts of the actual 
killing. The. evidence discloses , that the killing 
took place in the apartment of Joseph Caputo and 
th ere were present at the time no more than the 
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NEW JERSEY COURT OF ERRORS 
AND APPEALS 

STATE OF NEW JERSEY, 
Defendant-in-Error, 

vs. 
GERARDO TREFICANTO, 

Pl,ainti ff-in-Error. 

In Error 

BRIEF OF 
PLAINTIFF-
IN-ERROR. 

STATEMENT UNDER THE RULES 

Gerardo Treficanto was indicted with one Joseph 
Caputo, that they on the tenth day of March, 
1928, at the City of Newark did wilfully, felonious-
ly and of their malice aforethought kill and mur-
der Ammiello Tamburro. The trial proceeded in 
the Essex County Court of Oy,er and Terminer 
and Honorable Dallas Flannagan presided. At the 
close of the evidence, on application of counsel for 
Joseph Caputo a verdict of acquittal was directed 
in favor of Caputo. The trial proceeded against 
Treficanto alone, whereupon the jury returned a 
verdict of guilty of murder in the first degree and 
recommended life imprisonment. A writ of error 
was sued out to review the judgment entered on 
said verdict. The entire record of the proceedings 
had upon the trial have been returned with the 
writ. 

Point I. 

THE VERDICT IS AGAINST THE WEIGHT 
OF EVIDENCE. 

Although the record appears voluminous, much 
of it sheds no light upon the facts of the actual 
killing. The evidence discloses that the killing 
took place in the apartment of Joseph Caputo and 
there were present at the time no more than the 
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follo\ving persot11S•, i..e. ; Joseph Caputo, Gerar do 
Treficanto, Tambu:IT€J, dlece,ased, Laura Smit h, 
Louise Waldron, Mary Brennan, John Sylvest ro. 
The following testified at the trial : Treficant o, 
Laura S'mith, Louise Waldron, Mary Brennan and 
Sylvestro~ Caputo did not testify. 

Caputo rived in a two ~oom apartment :iin the 
rear of premises No~ 7'2 Hayes Street, Newar k, 
N. J., which consisted of a kitchen and bedro om, 
each approximately nine feet square. In order to 
enter the apartment, one was compelled to use; a 
door which lead from a hallway into his kitchen . 
The kitehen contained an ordinary cookini· stove, 
sink, table and chairs, an ice box and a kitchen 
closet. The bedroom contained a bed and trunk. 
On the . opposite side of the haH on the same floor, 
the plaintiff-in-error, Trefieanto, occupied an apart-
ment exactly the same as the one occupied by 
Caputo. 

I 

An autopsy disclosed that the deceased recei ved 
three bullet wounds, two had been inflicted by 
twenty-two calibre lead bullets · and one by a 
thirty-two calibre bullet. 

The tenth day of March, 1928 fell on a Satur day. 
On the day before, Laura Smith came from New 
York Cirty to Newark. She vaguely states she 
came to get clothes at Joseph Caputo's house . The 
truth is, she went to a restaurant in Newark and 
there met the deceased, Tamburro, whom she ac-
companied to Caputo's apartment and ther~ met 
Ca.puto, where they stayed ·awhile and returned to 
the restaurant remaining until two A. M. on the 
following morning. Caputo, Tamburro and Laura 
Smith left the restaurant and returned to Caput o's 
apartment. While she admits she was not sober, 
she states she did not fall asleep aRd sat in the 
chair all that morning with all her clothes on 
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until Mary Brennan arrived at the apartment 
about noon. Mary Brennan however, says · that 
she got to Caputo's apartment at about noon and 
she found Laura Smith in bed undressed and 
dru nk, and that Laura Smith partly dressed her-
self and called for a drink of whiskey and they 
all commenced to eat and drink wine and whiskey. 
Louise Waldron had been working in the apart-
ment of. Treficanto and sh~ too came intio the 
apa:ritmeiit of Caputo and had a sand,~,rich and 
dri nks of whiskey and wine. - Treficanto ca11ed 
Louise Waldron, who did not leav~ the party . 
Thereupon, he came into the Caputo apartment 
and th :re,,r Loui se Waldron's coat and fur upon 
her lap and slapped her and went out . He did 
not r eturn immediately . From this point on, Trefi-
canito's explanati on of what transpir~d is in nowise 
contradicted by an y of the women who were pre s-
ent. He said he was threatened by Caputo, who said 
"I vvill let you spill blood in my home." He then 
int ended to go to the Police Station and get an 
officer and have them all arrested, buit was dissuad-
ed foom doing so by Sylvestro. . He drank in 
Caputo's house about five glasses of wine until 
about eight o'clock when Caputo brought Mary 
Br ennan into Treficanto's room, who created a 
d~sturbance, and when he, Treficanto, went to com-
plain to Caputo about the dis,turbance, Treficanto 
says : "He was drunk and he punched me here 
(indicating) and as I heard bang, bang, two shots, 
th en I fell on the floor and · as I did I pulled out 
my gun, a twenty-two and I shot twice on the 
floor. Then Mary Brennan came from my room 
to Caputo's . room .. and ,then as 'l _ got from the 
floor I shot twice in the air." And again he says 
in answer to the Court's question : 

Q Were .you · punched in the head how 
many times? 

A Two times ; we were all drunk; I do not 
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remember myself. 
Q Were you shot in the head? 
A I was drunk, sure I was shot. I heard 

the shots, bang, bang, bang . 
Q How many times were you shot in the 

head? 
A I was drunk, twice in the head and th en 

I was punched. 
The Court : Twice in the head were you 

shot? 
Witness: I shot after I was hit. 

Although the women who testified were una ble 
to say whether Treficanto was injured or not , the 
police officers found him covered with blood, and 
his condition is described by the doctor who ex~ 
amined him about three hours later in the City 

· Hospital as follows : "I found a thre~ inch lacera-
tion in the right paretal scalp and~' shape lacera-
tion in the octipical region in the back." The 
doctor stated in his opinion that thes .e woµnds 
were caused by a blunt instrument. The w1ounds 
required three sutures in each laceration . The 
doctor found that he had a marked alcoholic odor 
on his breath. Every witness in behalf of the 
State was fully under the influence of intoxicat ing 
liquor . This is gained from th.eir own admissio ns, 
as well as ithe description of each of their condi-
tions as it appears in the testimony . Let us ta ke 
for instance Laura Smith, a witness in behalf of 
the State. She admits she was drunk the night 
before an d did :not sle~p all that night and sta tes 
of herself: 

Q. What time did you go on the bed? 
A Well, I didn't have any sleep· the night 

before .' 
Q At that time were you drunk or sober? 
A Well, I was not sober . 
Q Would you say you we:re drunk? 
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A Well, more than likely. 
Q, Isn't it a fact that when Mary Brennan 

came there you were in Joe Caputo's bed? 
A I was not. I was in the kitchen when 

Mary Brennan came. 
Q Now, when you decided to go to bed, 

were you put to bed by Joe Caputo? 
A No. Joe took me by the arm and said 

"Why don't you lie down" and I laid down. 

Mary Brennan describes the condition of Laura 
Smith as follows : 

Q Now, was he doing anything when you 
came in there? 

A No, he was sitting there. 
Q What was Laura Smith doing? 
A Laura Smith was in bed. 
Q Now, while Tamburro was cooking flnd 

Capuito was out, what were you doing? 
A I was sitting on the chair at the end of 

the table, and Laura Smith got up and got 
dressed and she asked the man for a drink, 
and the man who got shot went to the kitchen 
closet and got out a jar of whiskey. 

On cross-examination : 
Q: And so was everybody else drunk? 
A Yes, sir. 
Q; And in fact, Laura Smith was put to 

bed by Joe Caputo because she was so drunk 
she could not stand up, isn't that a fact? 

A Yes, sir. 
Q: Now, when you came there she ·got up 

and dressed herself, didn't she? 
A Yes, sir. 
Q Was she drunk at that tfme or sober? 
A Partly drunk. 

Louise Waldron describes Laura Smith's . con-
dition as follows .: 
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A Well, Laura Smith went to b~d; she 
threw herself on the floor and Mary Brennan 
and I wanted to pick her up and put her to 
bed and she· told us that Joe would. put her 
to bed and Joe picked her up and put her to 
bed * *· * * *. 

Q And Laura was drunk? 
A Yes, sir. 
Q So drunk that she had to be put to 

bed? 
A No, I went to bed myself. 
Q I am talking about Laura. 
A Oh, why, Laura, yes; sir. 

Again let us consider the condition of Mary 
Brennan, who admi rts of herself : 

Q Did , you get drunk? 
A I had some. 
Q w·ere you intoxicated or vveren't you. 
A I had . enough. 
Q Were you intoxicate,d or vreren't you? 
A Yes, sir. 
Q As a 1n11,tterr of fact, you were stciggering 

all c1,round· therie, 'Weren't you? 
A Yes, sir. 

And to the best of your recollection, you 
don't remember ,vhether you · werit into Trefi-
canto's apartment or not? 

A No, sir, I don't remember. 
Q You. might have gone the1~e, but you 

don'it recall? 
A I don't remember. 
Q And · everybody in the place was . drink-

ing wine, and whiskey weren'.t they? 
A Yes., sir. 
Q Didn't you tell me a half a dozen · times-

not that--that is exaggerated. Didn't you 
tell me twice that you were so intoxicated 
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that you might have been sleeping in Jerry's 
apartme,nt? 

A No, 1 didn't say I might have been sleep-
ing in Jerry's apartment. 

Q What did you say? 
A I 8aid I might hav.e been there. 

Take, the condition of Louise Waldron who ad-
mits of herself: 

* * * * * I got kind of sick from the drink 
and I laid down behind her for a couple of 
hours * * * * * *. 

1,raura Smith says of Louise Waldron: "she was 
as drunk as I was." 

Mary Brennan says : 

Q Then Louise Waldron started to drink 
wine didn't she? 

A Yes, sir. 
Q; And then she started to drink whiskey 

didn't she? 
A ~es, sir. 

To further emphasize the unreliability of their 
testimony let me point out that while Laura Smith 
insisted she was lying in bed with Louise Waldron 
in back of her when she heard a quarrel in Italian 
and a loud thumping noise and that she mlled 
out of bed and then rose to her feet in time to see 
th e first shot fired, Louise Waldron disagrees with 
her and says : 

Q When the shooting started up Laura got 
out of bed? 

A Not when the shooting was going on. 
Q She stayed right in bed there all the 

time? Did she, until it was all over? 
A Yes, sir. 
Q, And you saw all of this by creeping over 

Laura and looking over her shoulder, is that 
right ? 
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A Yes, sir. 
Q Don't you know as a matte.r -0lf fact thait 

Laura fell out of bed when the first shot 
was fired? 

A No, she ! did not fall out of b,ed, sh e 
wasn't out of bed even when I got out. 

·Q . Don't you know, as a matter of fact 
that Laura was standing up when all th is 
shooting was going on? 

A No, she was not. She was laying dovm. 
Q: So if Lau r a s-aid she was standing up, 

that is not true, is it? 
A N0, she was laying down. 
Q How long did you hear this quarrel be-

fore the first shot was fired? 
A Well, I can't tell; only about a few min-

Htes I gues-s. 
Although Mary Brennan insists that she was in 

the 1100m when the shooting took place, Tr eficanto 
st ates that she rushed into the room after ; the 
shooting had started and after he had been struck. 
She cannot remember whether she was in Trefi -
canto's apa r tment or not, alt hough she .admits she 
might have been ill that apa rtment. She staites 
sh.e was so ,drunik she stagger ,ed all ar.ound. A 
woman's ,cor set was fo11..ncl by the polic.e @fficers in 
T;reficanto's. apartment, as well as a ,coat whi ch 
did not belong .tQ Louise Wald ron, the fair in-
fere .nce being that it belonged to Mar:Y Brenna n. 

What took place between the time that the 
stupified, intoxicated women heard the quarrelin g 
and thumping and after some ·space of time were 
aroused from their situ_por into a realization of 
what was occuri:ng in the kitchen; only appea rs 
in the testimony of Trefieanto who was admittedl y 
intoxicated, but nevertheless descr:i'bes as far as 
he knows what transpired. How 'long ·it took for 
~h em to come out of their stupor they are unable ·to 
state ,. The first thing that they saw was a revolve r 
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in Treficanto's hands. Whether or not he provoked 
th e quarr~l must be left either to conjecture or we 
must accept Treficanto's explanation, because of 
his candor, ·frankness and honesty . Did the jury 
take this into consideration? I say they could 
not have done so and it was quite natural for 
th em not to do so under the circumstances which 
itranspil'ed at the trial. Caputo, who was on trial 
was acquitted by direction of the Court, who in 
his remarks to the jury in grant ing the motion of 

· acquittal stated to the jury that he did so because 
the facts were that Caputo was defending himself 
f rom mi armed invasion. Of course, that statement 
drew with it the implication that Treficanto was 
th e armecl invader. Throu :ghout his charge to the 
jur y, the Trial Court reminded the jury that before 
they were to accept Treficant0's explanation of 
self--defense they were to satisfy themselves that 
h,e had not armed for and provoked the affray. 
This proposition of law was called to their atten-
ti on repeatedly throughout the charge . In view of 
·what had transpired when the verdict of acquittal 
vvas directed in favor of Caputo, how could the 
ju ry come to any other conclusion than that Trefi-
canto was in fact the armed invader? And not 
content with that, the Trial Court in its charge 
stated to the jury that the · position of Caputo was 
different from Treficanto's position, inasmuch as 
he,, Caputo, was defending his castle from an armed 
invasion, which the Court had found to be a fact 
an d had by reason thereof directed a verdict of 
acquittal. Thus ., nothwithstanding the fact that 
every witness in behalf ·of the State was in· no 
physical or mental condition (by reason of e:xcess 
indulgence in liquor) to give, a comprehensive and 
accurate statement of what happened prior to the 
actual shooting and in spite of the fact that t heir 
testimony is replete with inaccuraci 1s and deliber-
at e misstatements, the defendant Treficanto, w8is 
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convicted of murder in the first degree. Can this 
verdict stand in face of the further faC't that 
his testimony after fair analysis is found to be 
wholly uncontradicted. The judgment is the re-
sult of mistake occasiiane,d by the Trial Court who 
in attempting to render judgment in favor of the 
defendant, Caputo, so emphatically and definitely 
portrayed Treficanto as the aggressor and the 
provoker of the quarrel, tha 1t the jury, either out 
of respect for the Court or "fear to further con-
sider the question in the face of such emphatic 
declaration, did . not take into consideration the 
true m~rit of the defense as was disclosed by the 
evidence, but rendered a verdict in accordance 
with what it deemed was their duty, i.e. to concur 
with the finding of the Trial Court. The judgment 
for that reason should be set aside as being against 
the weight of ithe evidence. 

Point II. 
I 

IT WAS ERROR FOR THE TRIAL COURT 
TO REFUSE TO PERMIT SYL VESTRO TO TES-
TIFY AS TO WHAT HE SAID TO THE 
DEFENDANT. 

ASSIGNMENTS No. 2, 3, 4 and 5. 

Treficanto testified that when he was threatene d 
by Caputo, he started for the police station to 
summon the police, but was persuaded against do-
ing so by Sylvestro. 

Sylvestro admitted meeting Treficanto in front 
of the premises and having a conversation with 
him. He was asked if he had advised Treficanto 
not to go to the police station to complain of 
Caputo. The Court refused to permit the testi -
mony. 

This was not a self-serving declaration of the 
defendant. It was a declaration by a third per -
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son to the defendant which was corroborative of 
the defendant's testimony. By refusing to allow 

· the witness to testify, the · defendant was deprived 
of his legal right to: have all competent and relevant 
testimony in his behalf considered by the jury. 
This was error, which was harmful to the defend-
ant in his defense upon the merits. 

Point III. 

IT WAS ERROR FOR THE TRIAL COURT 
TO CHARGE THE JURY "YOU MUST REMEM-
BER THAT THE POSITION OF CAPUTO WAS 
A VERY DIFFERENT ONE FROM THAT OF 
THIS DEFENDANT, TREFICANT0," AND FUR-
THER TO SAY TO THE JURY,"* * * * * THIS 
WAS IN HIS CASTLE AND I HAVE RULED 
THAT WHAT HE DID WAS IN THE PROTEC-
TION OF IT AND THEREFORE HE MUST BE 
FOUND NOT GUILTY." 

I 

VVith Caputo out of the case and after Treficanto 
had testified, it was er:r~or for the Court to declare 
as a fact that the position of Caputo was diffe,rent 
from that of Treficanto. By so doing, the Court 
was not merely commenting upon the evidence, but 
was, invading upon the province of the jury to 
determine that fact for themselves. The qu~stion 
that the jury had before it for its decision was 
whether or not Treficanto had fired , in self-defense. 
By the Court thus declaring to the jury as a fact, 
that the position of Treficanto was different from 
Caputo, was intimating very strongly that the 
defendant, Treficanto, was an armed : invader ·and 
it was . necessary for Caputo to protect himself 
from such an irivasion. What other reasonable 
inference could the jury have obtained from any 
such language? Treficanto in his testimony had 
contended that he was, lawfully upon the premises 
and had been attacked by Caputo. When the 
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Trial Court stated to the jury that what Caputo 
did was in protection of his castle, what other in-
ference · could be drawn from what it said th an 
that Treficanto must have been the armed in-
vader thereof. Such a charge removed from the 
defendant, Treficanto, the protection which the 
law gave him , to have all questions of fact and 
the ultimate question of his guilt determine d by 
the j ury upon the facts and not by the Trial 

. Court. 

It is respectfully submitted that this char ge of 
the Trial Court was error prejudicial to the defend-
ant in his d~f ense on the merits. 

Point IV. 

THE TRIAL COURT ERRED IN CHAR GING 
THE JURY: "* * * * IF THE DEFEND ANT'S 
FACULTIES WERE SO PROSTRATED BY IN-
TOXICATION THAT HE COULD NOT FORM 
THIS INTENT , THEN, OF COURSE, HE COULD 
NOT FORM IT TO SUCH EXTENT AS IT MAY 
BE ESSENTIAL IN ANY CRIME AND IT IS AB-
SENT BECAUSE HE COULD NOT F0R lVI IT 
BY VIRTUE OF INTOXICAT _ION, OF COURSE, 
THERE CAN BE NO CONVICTION OF THAT 
CRIJVIE OR DEGREE OF CRIME." 

In the case of Wilson v. State, 60 N. J. L. 171, 
the rule is laid down: 

"If the evidence is sufficient to satisfy the 
jury that the into'.X:ication of the accused at 
the time of the homicide was so great as to 
prostrate his faculties, and render him in-
capable of forming the ,specific intent to kill 
which is the essential ing redient of murde r of 
the first degree, the prisoner will not be en-
titled to acquittal, but his offense will be mur-
der in the second degree." 
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The Trial Court required the ju ry to find that 
the faculties of the defendant must have been so 
prostrated by intoxication that he could not form 
the intent neeiessary to any crime in order that 
they might mitigate the degree of the defendant 's 
crime to second degree murder. Such is not the 
ru le as laid down in Wilson vs. State, supra, which 
requ ires the defendant's faculties to be prostrated 
by intoxication to such a degree ithat he could not 
form a specific intent . to take life. While the 

· Tr ial Court at the request of the defendant did 
instruct the jury correctly with respect to intoxica-
tion, this instruction being inaccurate left the jury 
with one accurate and one inaccurate instruction 
on the subject, ithe inaccurate one not having been 
withdrawn, under the rule of this Court where 
such conflict appears there is error. 

Point V. 

THE TRIAL COURT ERRED IN REFUSING 
TO GRANT A SEPARATE TRIAL. 

The power to grant separate trials upon due 
application re.sides in the discretion of the trial 
court . There is no appeal unless the court has 
been guilty of an abuse of that discretion. Speak-
ing respectfully, I contend there has been an 
abuse of discretion, primarily because the facts 
contained in th~ bill of particulars disclosed at best 
an affray between two men whose interests were 
hostile and antagonistic. 

Thus, where the defenses or interests . of two 
or more jointly indicted _ a:re antagonistic, 
separate trials may and should bB allowed. 16 
C. J. para. 2008, page 786. (Italics mine. ) 

"Where two persons are placed on trial 
charged j ointly with an affray, and one re-
quests a severance, diversity of interests, 
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hostility and common fairness requires that 
1 'the request be granted unless public inte rest 

demands a joint trial." Frazee vs. State 152, 
P. 462. 

In this case, the defendant has suffered grav e 
harm. By turning to the decision of the Tri al 
Court delivered to the jury upon the motio n of 
Capu t o for a directed verdict of acquittal, th e 
court predicates its decision on the ground that 
the defendant, Caputo, was protecting himself fro m 
an armed invasion. By implication, Treficanto was 
the armed invader. Again the written confess ion, 
S-24 made by Caputo was allowed in evidence and 
read to the Jury. While it was subsequentl y 
stricken from the record the jury had hea rd it . 
Aga ir1 the Trial Court in its charge to the ju ry 
informed the jury that Caputo's · positi on wa s 
different than Treficanto's, in that Caputo was 
defending his home from an invasion , which th e 
Cour t found to be the fact. Would those· ,facts 
have been before the jury if his case was tri ed 
separa tely? If the defendant, Tr~ficanto, was not 
entitled to a separate trial under what circumstance 
is it possible for a defendant to obtain a sepe rate 
trial? · 

The jury witnessed the Trial Court releasing 
one defendant and were told and reminded that 
he was being released because he acted in defens e 
of an armed invasion ,of his home by Treficanto , 
t he other defendant, who def ended upon the ground 
that he was attacked by the defendant who was 
acquitted. By one sweep, everything in his case , 
his testimony , th~ benefit of the reasonable doubt , 
the pr esumption of innocence was cast aside by a 
judicial finding which the jury witnessed and were 
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informed of, and which they, as laymen, would 
naturally respect. Did Treficanto have a chance 
to have his story weighed in the balance of fair 
impartial minds? I respectfully submit that under 
the circumstances of this case the failure of the 
Tria l Court to grant a severance amounts to an 
abuse of judicial discretion. 

For the divers reasons herein urged, it is 
respectfully submitted that the judgment should 
be reversed and a new trial ordered. 

Respectfully submitted, 

HAROLD SIMANDL, 
Counsel for Plaintiff-in-

Error. 
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NEW JERSEY COURT OF ERRORS AND 
APPEALS 

\ 
State of New Jersey j 

Defendant-in-Error ( 
v. ? 

Gerardo Treficanto . \ 
Plaintiff-in-Error J 

Statement of the Facts. 
The defendant, Gerardo Treficanto, plaintiff-in-

error herein, was indicted and tried with one 
Joseph Caputo, in the Essex County Court of 
Oyer and Terminer, for the murder of Ammiello 
Tamburro, committed on March 10, 1928, in New-
ark, N. J. At the close of the evidence, on }TIOtion 
of counsel for Joseph Caputo, and no objection be-
ing raised by counsel for Gerardo Treflcanto, a 
verdict of acquittal was directed in favor of Cap:Qto. 
Thereafter, upon motion of counsel for Treficanto, 
all testimony admitted in the case against the 
defendant · Caputo, and the statement admitted in 
the record as made by Caputo, were stricken out 
of the record. Treficanto was found guilty of 
murder in the first degree with a recommendation 
of life imprisonment. On June 6, 1928, he was 
sentenced accordingly and on the . same day he com-
menced his term in the State Prison. 

A writ of error was sued out to review the 
judgment of the Trial Court; and the entire 
record of the proceedings had upon the trial have 
been returned with the writ. 

Argument 
The argument of plaintiff-in-error is divided into 

five points, and we will answer these arguments as 
they have been advanced by plaintiff-in-error. 

POINT I. 
Plaintiff-in-error argues that the verdict is 



2 

against the weight of the evidence. The verdic t 
is not against the weight of the evidence. 

To justify the setting aside of a verdict as 
against the weight of the evidence, lack of evidence 
must be so clear as to give rise to an inference 
that it was the result . of mistake, passion or 
prejudice. State vs. Grace, 98 N. J~ L., 341. 

To determine whether the verdict is against 
the weight of the evidence, the Court of review 
weighs · the evidence in the same manner as upon 
a · rule to show cause in a Civil Case where the 
reason assigned is that the verdict is against the 
weight of the evidence. 

State v. Grace, 98 N. J. L. 341. 
State v. Morehouse, 97 N. J. L., 285 
State v. Fisher, 97 N. J.L., 34. 
That the jury could have reached a different 

conclusion; is not sufficient to set aside the verdict . 

"The Oourt should not set a verdict aside, even , 
.although, in its opinion, the jury might, upon the 
evidence, have found otherwise." 

Queen v. J,enning·s, 93 N. J. L., 353. 
· Knickerbocker ke v. Anderson, 31 N. J. L., 333. 

A summary of the facts adduced at the trial 
supports the conclusion that there was sufficient 
evidence to go to the jury, and the finding of the 
jury was justified by the evidence. 

The murder in question was committed at about 
10 :'45 P. M. on Saturday, March 10, 1928, at the 
home of Joseph Caputo; in Newark, N. J. 

· Caputo and Traficanto lived in two two-room 
apartments in the rear of premises No. 72 Hayes 
Street, Newark. Attached to this brief is a plan 
of the apartments. 

Caputo occupied the apartment left of the hall -
way, that is, the North Apartment, and Treficanto 
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occupied the one right of the hallway, the South 
Apartment. Each apartment had a door opening 
from the hallway into the kitchen, this door being 
t he only -entrance to the apartment. 

The · deceased, Amiellio Tamburro, received three 
bullet wounds ; two of these were inflicted by a 
22 calibre lead bullet and one by a 32 calibre steel 
bullet. 

On Friday, · immediately preceding the Saturday 
when the killing occurred, Tamburro, the deceased, 
accompanied by Laura Smith, went to Joseph 
Caputo's apartment. There is nothing vague · or 
untruthful in the testimony of Laura Smith in 
this respect. Her testimony is that on said Fri-
day afternoon she was in a restaurant; upon the 
request of the proprietor, also of Tamburro, she 
took Tamburro to Caputo's apartment. She had 
come from New York to take :Some clothing from 
Caputo's house. (p. 70, L. 39; p. 74', L. 33). The 
three of · them, Caputo, Tamburro and Laura Smith 
went ouL -that nght and · returned to Caputo's 
apartment early Saturday morning. (p. 77, L. 19.) 
About noontime that day, Saturday, March 10, 
Mary Brennan came. Then they fried some meat 
and ate and drank. As they were eating and 
drinking, Louise Waldron came in, and joined the 
party. Louise Waldron was Treficanto's house-
keeper. A few minutes later Treficanto came in 
and asked Louise to return to him. Louise Waldron 
promised to return in a little while but did not 
go over. So Treficanto came back angry, with 
Waldron's coat and scarf, and threw them upon 
her lap. (p. 79, L. 10-20) and ,vent out. For 
sometime Treficanto did not return. During this 
period the witness, Laura Smith, went to bed 
with Louise Waldron. About an hour or so later 
she heard loud talking and thumping voices, and 
rolled out of bed when she saw Treficanto standing 
in the hallway and point a revolver at Caputo . 
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When Treficanto fired the fir.st shot at Caputo t he 
latter was near the stove. After being fired upon, 
Caputo ran into the bedroom, took his gun and fired 
one at Treficanto from the door between the 
kitchen and the bedroom; then Caputo ran to 
a corner; Treficanto fired toward that corner; the n 
Caputo came back into the bedroom and fired 
again. Then Treficanto disappeared from the door 
out into the yard: As he did so witness hea rd 
two more shots come through the kitchen window. 
In all, witness saw Caputo fire two shots, Treficanto 
fire three shots from the hallway, and she hea rd 
two shots come through the kitchen window im-
mediately after Treficanto went out; seven in all. 

Mary Brennan teistified that she went to Caputo 's 
apartment at about 1 :30 P. M., Saturday, March 
10. When she got there, Laura Smith, Tambur ro 
and Caputo were there. Then they started to eat 
and drink; while they were eating Louise W,aldron 
came in and joined them. Then came Treficant o, 
who asked Louise Waldron to return to his place, 
and went out. A short time afterwards he came 
back and again asked Louise Waldron to go back 
with him. Louise did not gr. Treficanto went 
back and returned with Louise Waldron's scarf 
and coat and threw them in her lap and left, speak -
ing some loud words in Italian. In about two 
hours and a half , Treficanto came back, (Here 
witness was asked if she did not go into Trefi-
canto's apartment with him; witness said she did 
not remember. Witness evidently did not want to 
incriminate herself with immoral conduct in Trefi-
canto's apartment) partly opened the door, ra1sed 
his I hand and fired a shot at Caputo. At this 
time witness was in the kitchen, sitting on a chair 
at the table ; Tamburro was near the ice box and 
Caputo was near the stove. Being fired upon, 
Caputo ran into the bedroom and came back to the 
door, not out of the bedroom,- and he fired 



aimrng at the kitchen door where Treficanto fired 
fr om. (p. 130~ L. 10.) Treficanto backed into the 
ha llway and soon thereafter two shots came 
thr ough the window. During this duel Tamburro 
was ,standing near the ice box, between Caputo 
and Treficanto in the range of fire. Witness did 
not follow Tamburro's action after the firing of 
th e first shot. (p. 121, L. 14.) When the shots 
came through the window she hid her head under 
th e sink and did not get out until the shooting 
was over. Witness heard seven shots in all. After 
Caputo had fired his shots Tamburro was still 
st anding on the floor, in front of the ice box. (p. 
127, L. 24). Evidently, therefore, Tamburro was 
killed by the last shots of Treficanto. Witness was 
put through a very tho rough cross-examination 
by Council for Treficanto; her answers disclose 
th at she was telling ,only what she actually saw 
and remembered and was not trying to testify to 
fa cts as to which , her memory was not clear. 
She admits that she might have been in Treficanto's 
apartment -at one time , but at the time of the 
shooting she was in Caputo's kitchen. 

Witness further testified that at the time of the 
shooting Treficanto was not struck or wounded; 
and that he was not bound up with bandages when 
sh e saw hiin at Headquarters. 

Louise Waldron, the third woman present at the 
shooting, testified to the following facts: (p. 148, 
L. 30, etc.) 

For several months past she had been employed 
by Treficanto to clean his apartment . every Satur-
day, and on Saturday, March 10, the day of the 
killing, she had gone th ere for the same purpose. 
She worked from 10 :30 till about 12, noon. She 
remained there until about 2 P. M., and then went 
across the hall to Caputo's apartment to meet 
Laura Smith, because she was told that Lauro 
Smith oould speak German . Laura Smith, Mary 
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Brennan, Caputo and Tamburro were there, eating 
and drinking. She joined them. While they were 
eating and drinking Treficanto came in and asked 
her to go out, which she said she would do but 
did not. Treficanto was offered a drink; which he 
refused, and returned to his apartment. , A few 
minutes later he came back and again asked wit -=-
ness to go over to his apartment. Witness said 
she· would, in a few minutes, and again did not; 
as .she was interested in Laura Smith's company 
and kept on talking, drinking and eating. Five or 
six minutes later Treficanto came back with wit-
ness' coat and scarf and threw them on her lap 
and slapped her in the face and left. Treficanto 
was not seen until about two hours later. During 
these two hours Laura Smith was put to bed, 
and witness lay down in the same bed, behind 
Laura Smith. She had been lying there for two 
hours or so when she heard loud talking, and, 
raising her head, saw Treficanto with a gun in . his 
hand. Treficanto stood between the kitchen door, 
the entrance to Caputo's apartment, and the hall, 
facing Caputo's bedroom, and shot in the direction 
of Caputo's bedroom door. Upon hearing the first 
shot, she put her head down and did not see what 
was going on in the kitchen, but saw Caputo run 
back of the bed, near the trunk, and stoop down, 
and. then she saw Caputo shoot. When the shoot-
ing was over Caputo told the woman to get out of 
the house, which she immediately did. While 
g-etting out, she saw Tamburro lying near the ice 
box. Witness heard six shots in alL Treficanto 
fired the first shot. (p. 159, L. 10.) 

The State further showed that Tre:ficanto was 
arrested while escaping from the scene; and a 
loaded revolver was found upon his person. 

When Tre:ficanto was arrested he had . injuries ~ on 
his . head, which were bleeding. (p. 181, L. 1). 
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Treficanto · did- not state to the police how he got 
the injury. It is very probable that one of Caputo's 
shots :; fired, in reply to those of Treficant0, may 
have grazed : his head. Upon examining Treficanto's 
apartment, immediately after the shooting, the 
police found blood spots on his bed sheets. . (p. 183, 
L. 20.) 

All the bullets found in the body of Tamburro 
came from Treficanto's guns. This was not dis-
puted -. The gun found in Caputo's apartment was 
a 32 calibre revolver, using lead bullets. The only 
32· calibre · bullet removed from deceased's body 
was a steel jacketed bullet, used in automatic 
guns, the kind that was found in the bureau in 
Treficanto's apartment. (p. 183, L. 9.) There 
·were two iShells found in the yard in front of the 
window of Caputo's apartment, where Treficanto 
fired from as he was going out. Both of these 
shells were 32 calibre automatic shells. (p. 206-
207.) 

The bruises on Treficanto's head were similar to 
any lacerations caused by blunt instrument. 
Defendant's witness testified it could· have been 
caused by a grazing bullet. (p. 220, L. 39.) And 
the other wound could have been shaped by a 
fall. 

John Sylvester, for the defendant, testified that 
he went to Caputo's apartment at about 6 P. M., 
and remained ther.e only a moment, and departed . 

. Treficanto, the plaintiff-in-error, testified that 
on the day- in question, Louise Waldron did some 
cleaning for him; that Louise went across the 
hall to Caputo's apartment and that he went to 
call her back at about 1 :00 o'clock; that Louise 
said, , "W.ait• a minute." He went there a second 
time, about an hour later and called her again. 
Again she said "Wait a minute", but did not go 
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over. For the third time, at 4 o'clock, he called 
Louise over to cook. Finding that she had not 
returned, he complained to one Buccino, 1saying : 
"I lost the boss; she ran away," (p. 228, L. 12.) 
clearly indicating that he was jealous and angry 
for the fact that Louise had apparently forsake n 
him. He went over and called Louise again . 
Louise refused . He thereupon slapped her. Here 
Caputo arose and said, according to Treficanto's 
testimony, "In my house I don't want you to do 
this." "I will not let you spill blood in my house." 
Counsel for plaintiff-in-error, on page 3 of his 
brief, grossly misstates the testimony stating that 
Caputo threatened Treficanto and said to him: "I 
will let you spill blood in my house," whereas, in 
fact, as testified to by Treficanto, the plaintiff in 
error, Caputo said, "I will not let you spill blood in 
my house." (p. 228, L. 29.) 

After these words of Caputo, which contained 
no threat at all, Treficanto went back to his 
rooms. Then he thought of having Caputo and his' 
guests arrested. (p. 229, L. 8.) Why? Simply 
because he was jealous, because Louise Waldron 
would not come to him. On his way out to call 
the police he met Sylvestro, who took him to his 
house. Thereafter, accompanied by Amiello and 
one Giovanni, Treficanto went to his house. Here 
he said to Giovanni, "See my woman that does the 
cleaning; she clean the house and clean the stove 
and everything, and now she left me", showing that 
he was burning with .jealousy. That Caputo did 
not desire to fight over the woman is evident from 
the following testimony of Treficanto. (p. 231, L. 
31, etc.) 

Then Caputo said, "Gerardo, on account of the 
woman we going to kill each other?" (Note the 
question mark, indicating that Caputo considered 
such an idea a silly one. 
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Caputo again said, (p. 232, L. 11) "They are 
like the · wind, today they are in my house, to-
morrow they are in your house, and some other 
day they are in somebody else's house", clearly 
indicating that Caputo did not think it worth while 
to fight over women. 

Then they went to Caputo's house and drank 
some wine. Treficanto drank three small and two 
large glasses of wine, only; an amount not sufficient 
to intoxicate a man of Tre:ficanto's type accustomed 
as he is to wine. 

Then Treficanto returned to his room. A few 
minutes later Caputo brought Mary Brennan to 
his room and left her there. Mary Brennan created 
.a disturbance. He went to Caputo's apartment, 
with a loaded revolver in his pocket, and complained 
of Mary's conduct. Then, he says, he was punched 
twice, and then he fired. 

On cross examination he testified that he put 
his gun in his pocket when Louise Waldron re-
fused to return to him, and Caputo told him not 
to cause any disturbance in his house. (p. 240.) 

Treficanto did not return to his room until he 
got Mary Brennan, one of the women, to go with 
him. (p. 246, L. 15, etc.) Soon . after Mary 
Brennan was calling for help. It can easily be 
surmised, as to what was going on. 

Did Treficanto go to Caputo for the innocent 
purpose of calling him over? Did Caputo strike 
him without provocation? Caputo did not touch 
him when he threatened to go to the police. Caputo 
laid no hands on him when talking about- killing 
each other over women. In fact, Caputo invited 
him to a drink. But when he went to inform 
Caputo that Mary was causing a disturbance, 
Caputo struck him ! ! ! No jury could believe that, 
especially after considering the fact that Treficanto 
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went to Caputo's rooms, after the disturbance by 
Mary, with a loaded gun in his pocket. (p. 248, 
L. 10.) 

Treficanto says when he went to Caputo's apar t-
ment to complain ,of Mary's conduct Laura Smith 
was standing near the ice box (p. 249, L. 12.) All 
other witnesses testify that Smith was in bed at 
the time. (p. 79, L. 40; p. 122, L. 23; p .. 153, L. 2.) 

Treficanto admits that Caputo had no gun at 
the time he, Treficanto, fired the shots. (p. 250, 
L. 12, etc.) The fact is, that Treficanto shot at 
Caputo; Caputo ran i11to the bedroom, took his 
gun and fired back. After shooting with the 
revolver and the automatic, Treficanto went back 
to his room, left those two guns there and picked 
up a fully loaded rev,olver, put that in his pocket 
and went out into the street, where he was 
arrested. He testified that he took his gun with 
him as a protection in case Caputo attacked him 
upon his return. The fact is he took that gp.n 
for some more fighting. When asked if he had 
ever been convicted ,of crime, the defendant wil-
fully lied and did not admit it until he was con-
fronted with the record of his conviction. (p. 257, 
L. 10, etc.) 

It is admitted that all the witnesses had had 
drinks and their memory of the incident was not 
all too clear, but there was more than sufficient 
testimony which was coherent and corroborative of 
each other, so that the jury's verdict was more 
than suflicient . What cont radictions there are, 
are on minor and insignificant points. . There is no 
contradiction of the essential part of the incident ; 
that is, that Treficanto came to Caputo's . :moms 
several times and asked Louise Waldron to go to 
his rooms, and upon her failure to do so, slapped 
.her in the face. Caputo told him not to cause 
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trouble in his house and not to spill blood there. 
Tr~ficanto went back to his rooms, put a loaded 
gun in his pocket and came to Caputo's apart-
ment, took Mary Brennan back with him, had a 
quarrel with her, when Brennan called for help. 
Treficanto came back to Caputo's apartment with 
a loaded revolver in his pocket; a quarrel ensued. 
Caputo, all this while, had no gun. Treficanto 
first fired at Caputo and then Caputo ran to his 
bedroom, and from within his bed11oom fired back 
at Treficanto. Treficanto returned to his room, took 
another gun, came back and fired some more. 

Treficanto's statement that he fired when he 
heard two shots is an afterthought, and evidently 
t he jury thought so. 

Treficanto's testimony on this point is as fol-
lows: (p. 250, L. 22.) 

"Q. Did you see anybody fire those two shots 
that struck you? 

"A. No, sir, I dfd not see anybody . 

"Q. Did Tamburro shoot you? 

"A. I didn't see it. 

"Q. Did Caputo shoot you? 

"A. I did not .see it, Caputo punched me." 
In all there were seven shots fired ; three by 

Caputo and four by Treficanto. Caputo had no 
gun when Treficanto first fired upon him. It is 
clear, therefore, that Treficanto shot first, and 
this is strongly corroborated by the . testimony of 
all the women present. · 

Whether or not Treficanto was the provoker 
was not a matter ,of conjecture. Treficanto's own 
testimony discloses the fact that he was enraged 
by Louise Waldron's refusal to come to him and 
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he went to Caputo's apartment, armed, and unsatis -
fied with the woman Caputo had allowed him to 
have. The evidence conclusively establishes tha t 
Treficanto was the armed invader of Caputo's home. 

Treficanto's own testimony was. replete with 
contradictions. He denied ever having been con-
victed until confronted with his record. He said 
that at the time of shooting Laura Smith was in 
the kitchen, while in fact she was in the bed-
room. He denied that he fired any shots foom 
the outside, (p. 251, L. 15.) whereas the testimony 
of the women, and of the detectives who found 
shells from his gun in the yard, proved beyond 
doubt that he fired from the yard also. He denied 
ever having used the automatic, and it remains 
undisputed that one of the fatal bullets came from 
his automatic. He said he was too drunk at the 
time to remember just what happened, yet he 
cooly returned to his room after the · incident, left 
his used guns . in the bureau, took a fully loaded 
one with him and started to go to Buccino\;, 
intending to return at 1 :00 A. M., and reasoning 
that he would need the gun for p:mtection in case 
of further fighting. 

The jury heard his testimony and saw his con-
duct during cross-examination; as when, instead of 
answ,ering the question he began to swear, or give 
irrelevant answers. (p. 248, L. 34; p. 249, L. 18.) 
The jury had the right to determine what credit to 
give to his testimony. 

It is apparent, therefo re, that there was ample 
evidence to justify the verdict of the jury. 

It is an elementary rule that where there is 
evidence from which the jury might properly find 
the defendant guilty, the issue . is one for the 
determination of the jury, and the Court will 
refuse to direct a verdict of acquittal on the · groun d 
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that there was no evidence of the defendant's 
guilt. On considering the sufficiency of the evi-
dence, its competency is not to be weighed. 

State v. Krupin, 100 N. J. L. 7; 101 N. J. L., 228. 

State v. Morehouse, 97, N. J. L., 285. 

It is submitted, therefore, that the verdict was 
not against the weight of the evidence. 

POINT II. 
It is not clear just what- part of the testimony, 

or the rejection of what evidence, is attempted to 
be argued by counsel for plaintiff-in-error under 
this point. According to Rules of this Court, when 
the error alleged is the admission ,or the rejection 
of evidence, the specification shall quote the sub-
stance of the evidence admitted or rejected. This 
refers to the brief of the plaintiff-in-error. Rule 
35 b. par .. (2). 

It is held in Capuccio v. Hammonton, etc., 98 
N . .J. L. 6, tha ,t a contention against instructions 
argued perfunctorily, but failing to point the 
particular part containing alleged errors, is not 
before the appeal Court. 

The same rule applies to alleged error in the 
admission or rejection of evidence. The testimony 
rejected by the court should be set forth in the 
brief. Bowers v. State Highway Comm., 5 N. J. 
Misc. Rep. 10, Unofficial report. 

However, taking the facts as stated by plaintiff- · 
in-error, there was no injury done to the plaintiff-
in-error because the purpose of the rejected testi-
mony was accomplished, and the facts sought to 
be proved were, in effect, testified -to. The ad-
mitted purpose of the rejected testimony was to 
show that defendant was dissuaded from going to 
t he police station. This was sufficiently brought 
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out in the following testimony of the same wit-
ness, (J?. 223, L. 28, etc.) 

"Q. After your conversation with Treficant o 
where did you go with Treficanto? 

"A. He came to my house/' 

It is urged by plaintiff-in-error that the re-
jected teBtimony was corroborative of defendant's 
testimony. It suffices to point out that at the 
time the testimony in question was introduce d 
the defendant had not yet taken the stand. 

The facts sought to be proved, that defendant 
was . dissuaded by Sylvester from calling the police, 
was again testified to by the defendant on direct 
examination, (p. 229, L. 3.) 

"O. Then what happened? 

~'A. Then I said "Goodbye" and then I said 
to myself, 'I will go to the police station and get 
an officer and have them all arrested'. 

~'Q. Well, did you go to the police· station? 

"A. No, sir. 

"Q. Well, what prevented you? 

"A. I met Annello on the street and he asked 
me where I was going. 

' (Q. Is that the man who just testified on 
the stand before you? 

"A. Yes, l:!ir. 

"Q. Go ahead and tell us what happened 
after you had the conver,sation with Annello. 

"A . (Not .answered.) 

"Q. After you went to Annello's house, where 
did you go then?" 
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This showed that upon meeting Annello (Syl-
vestro) defendant was prevented by Annello from 
going to the police, .and accompanied Annello to 
th e latter's house. 

Where the alleged error is improper exclusion 
of evidence, and it appears that substantially the 
same facts were adduced, the exclusion of the 
evidence will not lead to a reversal. 

This is the rule of Spence v. Hutchinson, 102 
N; J. L., 131. 

Auer. v. Sinclair Ref. Co., 103 N. J. L., 372. 

Di,emer v. Shepard, 6 N. J. Misc. Rep. 186, un-
official. 

Plaintiff in error fails to show in what respect 
th e rejection of the evidence was prejudicial to 
defendant on the merits. The rejection of the 
t estimony in question is, therefore, no ground for 
rev ersal. 

Kargman v. Carlo, 85 N. J. L., 632. 

Spence v. Hutchinson, supra. 

State v. Scott, 6 N. J. Ad,v. Rep., 864. 

Aside from being harmless, the rejection of the 
evidence was proper. The underlying purpose of 
th e questions and the expected answers were to 
create the impression that some crime was being 
committed in Caputo's house, neceSisitating Trefi-
canto's calling the police. The purpose was to 
incriminate Caputo by hearsay evidence. This be- . 
comes. very clear when we consider the several 
questions in the order asked. (p.p. 221, 222.) · 

"Q. Did he have a conversation with you 
abou t Joe Caputo? A. Yes." -

Witness continued speaking in Italian but same 
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was not interpreted. Over Prosecutor's objec- ' 
tions, the Court allowed the answer 'Yes', but 

not the details of the conversation. 

"Q. Did he at that time tell you anything 
with reference to the woman who was working 
for him being in Caputo's apartment?" 

"Q. Did Treficanto at that time say anything 
to you about going to the police and making a 
complaint against the defendant Caputo?" 

It :i.s evident that this was an attempt to bring 
out self-serving statements made by the defendant 
Treficanto to Sylvestro, which were, at the same 
time, purely hearsay, so far as Caputo was con-
cerned. 

There was, therefore, no error in the rejection 
of the testimony. 

POINT III. 

The following portions of the charge are argued 
under this point : 

A. "You must remember that the position 
of Caputo was a very different one from that of 
this defendant , Treficanto." 

A. "This was in his castle and I have rule d 
that what he did was in the protection of it 
and therefore he must be found not guilty." 

These were not only mere comments on the 
testimony, but they were true statements of facts . 

It is not disputed or argued by plaintiff in error 
that the position of e,ach defendant was not dif-
ferent from that of the other. 

As to the second portion, again it was a true 
statement of facts. The Court is merely stating 
the fact that he, the Court, directed a verdic t 
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of not guiltY. for Caputo. Plaintiff in error does 
not claim that it was error to direct a verdict of 
acquittal for Caputo. 

The Court having properly directed a verdict of 
acquital, it was no error to state that he had so 
ruled. The fact stated by the Court is not that 
Caputo was acting in ,self-defense or in defense 
of his home, but that he, the Court, made a certain 
ruling during the trial, which he did. 

- Even if we were to give the language of the 
Court the interpretation which plaintiff-in-error 
attempts to give, that Caputo was acting in protec-
tion of his home, the Court was merely stating 
his view of the evidence and in no way imposed 
upon the jury to take that in preference to their 
own. The question whether or not Treficanto had 
fired in self-defense was never taken from the 
jury. This is evident from the following -excerpts 
from the charge: 

"If 'you find from the evidence in this case that 
the defendant Treficanto was assaulted either 
by the other , defendant Caputo or the deceased, 
Tamburro, and that he shot in self-defense, you 
must bring in a verdict of not guilty." Case p. 
269, L. 10. 

"The defendant Treficanto was justified in dis-
charging his revolver in self-defense if he vvas 
assaulted by either of the other two men, and 
it was necessary for him to defend himself in 
order to save his life or prevent serious bodily 
harm." Case p. 26'9, L. 39, etc. 

"As I recall it, the State's witnesses, -those who 
were in that room, all agree, but you must not 
take my viewpoint unless it agrees - with your 
recollection, that this defendant Treficanto came 
to that doorway to Caputo's apartment and be-
gan to shoot at Caputo." Case pp. 272, L. 11-16. 



"Second, the Court, has no power to decide 
or to instruct the jury how to decide any 
question of fact, but the jury are the -. sole 
and final judges of the facts, the weight of 
testimony and other evidence·, the credibilit y 
of witnesses, inferences to be drawn from th e 
evidence, and of all issues and questions of 
fact whatever, including the ultimate conclu-
sion of guilty or not guilty, as well as the 
degree of guilt, if any, to be reached upon 
all of the evidence in the case. As judge s 
of the facts it is their function, responsibili ty 
and duty to recollect what the evidence is 
and all the evidence, the appearances during 
the trial, the appearance and conduct of th e 
witnesses, whether evidence i,s or is not in 
the case and whether it is disputed or un-
disputed and to be controlled by their own 
recollection alone in all such matters. If the 
Court should at any time make any statemen ts 
of its recollection or should even go furthe r 
and make definite affirmations, no matter how 
positive with regar d to any of such matters , 
it is the duty of the jury to disregard such 
expressions of the Court, except where the 
same coincide with their own recollectio n." 
Case p. 264, L. 13-37. 

"* * * but the jury are not bound by any such 
expressim;i (of opinion by the Court) .and may dis-
regard any or all of such expressions if _it sees 
fit ." Case p. 265, L. 10-13. 

"* * * if you find that the deceased was killed 
by misadventure or by the defendant Treficanto in 
his own defense, you shall bring in a verdict as 
to the defendant Treficanto of not guilty." Case 
p. 266, L. 25-29. 

After so strongly emphasizing that the ju ry 
must depend on their own veiision of the fa cts 
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and not the opinions expressed by the Court, and 
after repeatedly instructing the jury to acquit 
defendant Treficanto if they found that he acted 
in self-defense, it is inconceivable how the Court's 
charge could be construed to have invaded the 
province of the jury to determine the facts for 
themselves . 

Even if the Court did express an opinioH, which 
he did not impose upon the jury, that Caputo was 
ac;ting in defense of his home, this was clearly 
sustained by undisputed evidence. Caputo had no 
gun at the time the fight commenced. Treficanto 
came to Caputo's door with a loaded gun in his 
pocket. Caputo retreafod to his bedroom. T'refi-
canto, after firing a few shots, went back to his 
room, discarded the old gun, took another one, 
fu lly loaded, came - out and shot again. These are 
uncontradicted, and in fact, admitted facts. 

It is submitted th~refore, that the statement of 
the Court was as to a step in the proceedings and 
not as to whether T:reficanto was acting in self-
defense, or not. Even if we assume that it was 
an opinion concerning Treficanto's action, it was a 
correct statement, and therefore no er t'1r . 

Stat1e v. Scott, 6 N. J . Adv . Rep., 864. 

Not only did the Court not invade the province 
of the jury, he most emphatically urged them to 
depend on their own deductions and conclusions, 
as the sole judges of the facts. 

It ts respectfully submitted that there was no 
error in the charge of the C~urt. 

POINT IV. 

Plaintiff-in-error argues that the court's charge 
concerning the effect of intoxication was error, and 
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quotes only an imcomplete sentence from the 
charge. 

The following is the charge of the Court on the 
question: 

"If at the time of doing the act, the defendant 
was so intoxicated that his faculties were prostrated 
and he was rendered incapable of forming a 
specific intent to take life, then, although it was 
no defense for the crime, his offense will thereby 
be mitigated to murder in the second degree. So 
I charge you." 

"You will find that the question of intent enters 
in a very important way into this case, and as that 
charge has already stated, if the defendant's 
faculties were so prostrated by intoxication that 
he could not form this intent, then, of course, he 
could not form it to such extent as it may be 
essential in any crime and it is absent because 
he could not form it by virtue of intoxication, of 
course, there can be no conviction of that crime 
or degree of crime." 

There is no error in this : The charge is per-
fectly in accord with the case of Wilson v. State, 
60 N. J. L., 171, cited by plaintiff in error. 

This is not the case of the charge containing 
one correct and one erroneous statement of the 
law. The second paragraph must necessarily be 
construed in the light of the first, because it refers 
to the first paragraph by the words, "As that 
charge has already stated." And then again, the 
second paragraph speaks of "This intent". What 
intent? The specific intent to take life, as given in 
the first paragraph. 

Even when taken alone, the second paragraph, 
the portion assigned for error, is not error, be-
cause does not require the jury to find that the 



21 

faculties of the defendant must have been so 
prostrated by intoxication ·that he could not form 
the intent necessary to any crime. The instruction 
merely states that if a person, by reason of intox-
ication, has his faculties so prostrated that he 
cannot form the specific intent essential in any 
crime or degree of crime, then he cannot be con-
victed of that crime or degree of crime. 

Therefore, taken alone, or taken in conjunction 
with the preceeding paragraph, the charge stated 
th e correct rule of law. 

"The ultimate test of soundness of instructions 
is, not what the ingenuity of counsel can, at leisure, 
work out the instructions to mean, but how and in 
what sense, under the evidence before them and 
th e circumstances of the trial, would ordinary men 
and jurors understand the instructions as a whole. 
State v. Pitman, 99 N. J. L. 626, 12, A. 597, judg-
ment affirmed 124 A. 926. 

"Assignment of error directed to portion of a 
charge severed from its contents is. unavailing, 
where, on consideration of the charge, as a whole 
no error appears. State v. Giberson, 122 A. 724, 
99 N. J. L. 85." State v. Randall, 95 N. J. L. 452. 

It is not even claimed by plaintiff in error that 
th e charge injured the defendant's cause. It could 
not have, since there was no evidence to show that 
defendant's faculties , were prostrated by drinking. 
He had three small and two large glasses of wine; 
- no whiskey,-just enough to inflame him into 
act ion. 

It is submitted therefore, that the· court gave 
th e proper rule on the question of the effect of 
intoxication, and there was no error, and no ground 
for reversal of the judgment . 
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POINT V. 

There was no error in refusing separate trials, 
and plaintiff in error has suffered no injury as a 
result of such refusal. 

The court's decision to direct a verdict of not 
guilty for Caputo affected Caputo only, and the 
jury were specifically instructed not to be guided 
by that in determining whether Treficanto act eo 
in self-defense or not. These were questions of 
fact and they were left with the jury. 

The comments on the evidence made by the 
Court in his 'charge,. the version of the incident 
given by the Court as to whether Caputo acted in 
defense of his home, or whether Treficanto acted 
in self-defense, could just as properly have been 
made if the plaintiff in error, Treficanto, had 
been tried separately. In fact, at the time the 
Court charged the jury, Caputo was out of the 
case, ,so that the charge was given exactly the 
same as if Treficanto had a separate trial. It is 
not claimed by plaintiff-in-error that certain wit-
nesses were allowed to testify who would not have 
qualified had a severance been granted ; or that any 
witnesses were precluded from testifying by rea-
son of the refusal of a severance; or that plaintiff 
in error was unable to introduce any evidence be-
cause a severance was refused. The only evidence 
admitted, which would not have been admitted had 
a severance been granted, was the statement of 
Caputo, and as to this, both at the time it was 
admitted and at the time Caputo was subsequently 
acquitted, the Court in very clear language, in-
structed the jury that it is not binding on the 
defendant Treficanto. 

P. 215, L. 14: 

"The Court. The jury is instructed that this 
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stat ement is not binding upon the other defendant 
and only binding on the defendant who made it." 

L. 34, same page: "I have already instrqcted 
the jury and I will reiterate that this statement 
is not binding, has no binding effect whatever upon 
any one except the man who made it, and, as far 
as the other defendant is concerned, it is to be 
disr egarded." 

When the jury was directed to return a verdict 
of not guilty for Caputo, Treficanto's counsel moved 
to strike out Caputo's statement, and this was 
accordingly done, so that the jury did not take 
Caputo's statement with them. 

Under these circumstances, we fail to see how 
the defendant Treficanto was harmed by Caputo's 
statement. 

It is submitted, therefore, that the refusal of a 
sever ance caused no injury to defendant Treficanto. 

The motion for severance preceded the trial ; i •. 
was argued in the Judge's chamber; therefore it 
is not a manifest wrong or injury suffered on 
the trial below within the purview of section 136 
of the Criminal Procedure Act. 

Stat e v. Tongb anni , 96 N. J. L. 63. 

The law is well sett led in this State that the 
refu sal of a severance is a matter of discretion not 
revi ewable on error. 

Stat e v. Tongbanni, 96 N. J. L. 63. 

State v. Bassone, 88 N. J. L. 45 . . 

State v. Nixon, 86 N. J. L. 371. 

It is submitted, therefore, that there was no 
error in refusing the severance. 
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It is respectfully submitted, therefore, that the 
judgment of the trial court should be affirmed . 

Respectfully submitted, 

JOSEPH L. SMITH, 
Prosecutor of the Pleas. 

FRANK B. BOZZA, 
Assistant Prosecutor of the Pleas. 
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