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- -~-. ,.: .. ;. _: . ...:. ,:_: -~~,:. 

To· . ·the Co mm i a s ion er s : _ 
., . .:: 

.The following is Part I of the Study ·oraft of a 
.. 

· new · Pen a 1 Code for New Jersey • ·· I t 
- .. , . ' . . . .... ,. ·--. ' ,:,; . -- t,.'. • -~~· ~-~ ·•. • •. _· •. · ·-~-~ -(-. :-;; 

· ~ f · t.h e subs tan ti v e. c rim in a 1 · 1 aw _ .. 
' ' 'f ' .:, _;: "_.: /p/ ·._- ~:;: L '.: >, /f:'_: ? ~~- ;~;t/:-:.>t:.=:.;: ;{L :·:::. ,, '°f!c :t~ ~; 

the Modei Penal· Code. · Thi~ ~oiii~~--~f~ihe-dra 
"'f· • ~ ,'•• • • .,:,:~C I ·J ~•: .~ .(: \ •\~\~~:f)•, •.~ 

up first in the Commissi~~~s discussions~· 
. ·;·•;, :.,'-·'. t~ ~~~- ·.~I· . ·. 

- . ·.~·-, , . . ·: . 

···· >-:.. iart; ·-rL· of: ·the, Stu~y:~- Draft·; .which 0 ; is~: . 

prep.ared; will be entitlec(:::"Definitio·n o.f ·specific,(>ffens.es 11 • · 
:. ~:~{ ···•·, :~ ·~. 
-. , -;-· .. -... .. , 

It will be built ?Pon Part II of ·the Model ·Pe~al Code;-s~~plemented 
. , • .r . ·. . .. ,.· __ :'(.~~~:_.>-. - · .. _· .. · .' 

to include ~ubjects not there covered and to recommend deletion 

of unnecessary existing statutory. pro vis i_ons •. 

· . .,_ Par t I I I o f the S t u d y Dr a f t · w i 11 b e en t i t 1 e ·d 

"Treatment and Correction" •. It will cover those portions of· 

- Parts III and IV ot the Model Penal· Code which seem to come within 

our mandate.· Work on this Part has not yet begun. 
·: . .,_,; 

. : :~ 

·This Study Draft is intended to be an internal 
.. . . 

working paper of the Commissiono· It should not be·ci~~d as. an 
. . •' 

official s ta teme.nt -of the_· ~o-mmission' s views on any· matter nor 

as an offi~ial statement of the law of ~his State.: 

Newark, New Jersey 
October, 1969 

John G. Graham 
Secretary 

. . ·: ·,:· ..... :··· 





.•...• t.•·· . , ··:*f i1it:~;:·;;····. 
.· ·:·§,gCt·roN· · .1 ~:o 1. TITLE AND EFFECTIVE DATE~ 

'-.:" -, .. -)~; 

·•-:, ·-.. .: -!' .=::.~ }·-•• 

. -~~'} .... ~,~t:_\,,.~t-~.:ti:?t1~~;-;; ", - ·. 

·, :--·-i. ,>'·-·:·.: ·.; :...·. ,- :-:._.,,;. ..;_j _._- -=•·'·- . _., .. '-:J 

· ;:~{:\J},<(l) :.,·:·This .Act. is. :called .. the. P~nal a~d. C.orrec.ti.onal ,.Code:and 
be ''::·~:1 t e d . a 8 p .-c • C ~ "· I t sh a 11 b e CO me e f f e C t i Ve : 0 n 

;, .. , .. ;,:i,.:'.;i;>~(;:,n:·· ;,:::::,.f:: j ;:·· ·,:, .. t:·'..;.r:~;.:~: \:,\:::\,.:,: .. : a·'. ,(~}\·.···\.(:,f,--··'..:.;y.:,,•.:.,'.'."-i:•/ji';•:·~+j;~;:;fs. 
· .... )'·/: :t>:/_.:_.?·'t2) · .. _.Exe ept a.s·· provided in <Sub sec tio.ns .·(3) · .and .. ·'(4) .··of,' this· . 

.. ·s~c~i~n;tthe Code.do~s not-apply to 6ffenses .commi~t~d_prior.to~~tS.tt\ 
·. · .. effective date and prosecutions for such of~ens·es shall.·be .·governed.'',: 

. by. :,:~the ·~,prior .,.,law, ,•which is : con t,in•ued . i~ effect · f o.r .:.th.a t .i•p~rpo .. se, _·.a~::~·:::;:
./~if· th.is Code were .. not.in force.' For the purposes .. oLthi.s_•.Section, an 

0 ff ense···• wa~ ::commit ted:._pr ior .. _to .•:"the · e f .f ect ive ':,eda te o:.of,,:th.e\ J;:od~:ri!· ·any .. : 
·. f the· elem~nts of ·the offense occurred prior ·thereto~.\-·:•:':'!_',:.":r\:/·'.·" ·'··.·<·.:'<· .. 

. • <~ ,' ':·:. .:. ::·: . s. ;,r··: -~ -~ ·:.r !.. • •• , • f;:;•ic\t.~~:::·):,y-;;f\: >'~·\0:t~r:;~~.i~~Jj>,/:\i:/). <:"'j(i.i',itt:t~",r: : 
In· any case pending. on or after:.·. the·,,ef fective·· date· or·,,: .. ;.. 

1 v'ing .:an __ 0 ff ens e ~Committed pr_i qr·: t oC::.s'ti~ h }. d~ t e ;; ·.;~\ ~- .. ~--~;~/~i"~·~·. -. 

. ·. ; Ca> .:~r 0~ ed U riii};~.··~.~ is i~J~·· '~f'/fhtt;J•t'}iir~ 1.t'~:t.:f ~';t;;!< • 
ofar .as· th~y are· justly· applicable ·and theirapp'iicati 11· does.not.-:· 

tro~uc_ e,:.co n;.u ~ io.~ .: '? ~ "·de ~ay ;: } ,:.), o:: ,_r <?-t'··· ,'.~~ ~.::; · · · 

·/· ,;.Jb) -pr~~isio~~.~ o_f,,: t.~e:)~<lq~ ... :.~~.cording, . t? ~o··~e· 
shall apply, with the c6nsent of· the.defendarit; .. . . · \>~ .,.7 ;;:-{.;::::~ ·-:~·,, ;:,:•. . ·.· .. \ .... t ·. ::,'.~ t;:,;:,:;~·:/ ,'1r~J);:({/'.;,;;:i~dr+~~~\{\;}\~,1}· \~/i:·itti,t.~~;.~, 

. . ·. ~ · ( C ) the ·CO Ur t , · W i th the CO ri Sent O f :: Xh ¢/.de f end ant , may:: . 
•iopose _'sentence under the proytsions · of the ·code. applicab_le.: .. to the·:.:_..·· 
·of t°ens e '.:and the,. off ender< ': · .,,,,, ... , ", ·.... . -r :.··/.i \.-:c:.,. : ,:,·~:.:-:· .... ·\:._;:.~.{.';.;.~.:./.?;·· 

.. -:., .·, . . -. . ; - .\: .. ,., ... :•--.~- -:~-:-·_:'~-\t:\.:;\·.~:(:~·-':·;;i -~·:·<~.-- :,• -~ .. -

:·. · · ;., -·, .::·t :.·;,-· ,• ·.~·.· ./_>.;. ··., ,- , ,.,.,, .... , .. > ,.·, -·· . ·:,t;:·.r : ... J:;..':·.>?Kf},<J/.~:·;i,,;,:>.··i:;<:, .. 
. > .· ( 4 ) -Prov hd o· n s ·. 6 f · · t h e · Cod e ·. gov er ri in g· - the :;· t--r ~ a t me· ri t·:~·a n d "·<:/>.· . 

. relea·se. or: discharge of prisoners;· probationers ::and --par·olees ·: ... 
: shall:'apply :to persons under sentence for ·offenses·.committed prior,.· 
~.to.the effective date.of the Code, ,except. that the .minimum··or maximum 

period of their .. · detention or::·super.vision ~hall· in ~o ··case·•be' increased 
---·-.·-···-··-:.--:··:.-.---;~.~:~-:;~;_!_~- ~ :_.::. ,}:·'>· ... ,.~--.... ·-· ·;_'i __ ··,· ·:-·-, ;.·-~.-::.·:·:-·.·· -.-. ·; __ , .. ,.-.· .. --~-~----•-~~;: ;f\~~- /' ?· \,~:/. 

·;: :::' ,;~~ \·\ . ,:) ~- . ~);. * ;,:. ,' :: * < ~< ~ : i·: * . :. ;,: :i: :-
:~, .... , : ' . 
~ ... - . . 

··J•' : _,, ~ •• x 
T..-r . -~·· • ~· 

.·.\·· .. ::. :,! .. 

..... ,;. 

', ·.- ::'::: :: 

·,· . .. ··: · ..... '·.t .. h•,·.'.··,:·e.,·· .. :.·:· ;,_;e·.:.·x·:,i:.:····S,:.·.,.·.-t·-.-,···:.·.·T.i: .. ··.hn.·,.··g1s_~.~s··.'Yp.··.·.~s:. et···elmim····.· it,to·,,·.··.···,,.a'.·.-.. · ... ·.rt·._::.,·.·,.•:yh·.· ... ·.:,·.· ·a: pt',··. r ... : .• _·.:.oo·.•.· .. vf·.i ... · t5.hioe. nc ... · 08,hd. oe·.·•_·~.: s.' ,.·}~.!,'.~m~\h f {i:i o{ tra~~·rt i.o· 
. fro~ ~ .. . .·" . ...Ex~':·>-pOst ;: l~c'fo':~appli~~-~t:i 

-,• ·-••• ••• :h ,- ••• • "'r .:, :,•• ,·.~• ;~~~'.,.:-~~,:.;:• ,.,_~ '•• •• 
. ·.... . ... . .·... ... . . . . .· ... ' . . . . • ·.. . ·. . . , ... ," . - ... , .. 1, .. •· .. ·. · ..• •_:'· 1 s , . of,. /~co ~r, ~ e r,::P· rec 1 ~de d but ·: prov is i 6 n ~ • .. gr a ii t in .g ., a·:' ·a e f ens ~·::·or .. mi ti g·a t i 

' ,_·,-.. ~ .. ; .. ·,.<',. ·:_::~-~- :.~:;-,:::;.:::,.~.- .• ~· ... ·:,; ..• •. . •• :-:-.·;:·:::~: ·;;-.•:· . 

and. t~e 'sent~~.cing ! piOvi~~ori~ !~": ;~e appi i~~ . .;i th 'I~ e cOris erit ,;df +fke 

.defendant/~: .. So foo·~- '.·procedura.l: provisi~n:· ·m~y ···appl§\:tn c~s~s· ·ba.sed .. on 
. -· -·-·1 -: . ,: .. --~-, ,-., • ·,: ,,, - -, -~~-:-:.-,- -,~ ~;, r r- · .. ·. :. r . .-_:,_· ... i: •.·J :·>: 1·.::··" ·' • 

. ·. :· 0 ff e D 8 es·'.~ Comm if t:'e d ' b e f Ore :·: ~ 11 a.·~ t merit ·: O f . the . CO de • :>tM ·p C ':_. T ~At at i V ~ . Draft 

2 /·:), ~i :·2 ·• ·.':( 19 5 4 )· 
---._~::~(0·;.·,,,.~} ..... /- ·:;', ·f-_. • 

":• 'f;,~••"£:• ~ I 

-~- -. 

-· . .- . ·• }~. 



2 • Th~ general method applied by §1~01 (~) is to m&k~ 

.. .. :1:::xisti:ng .•law continue. in fo·rce and apply if "any· of./~~ ~s~ent~~l 

el.c~ents.,: of :-the_ off ~n~,~•• c~-~5_ged;., .?ccurr~t ~rt _?r.;. ,~o<f he effective date 
·1~ 

: · · =· t~·e·· :code~ ·exc~pt as provided. in paragraphs- .C.3) ~n(J4l of· the Sec.ti1 
... ·.·. o_ ... , ' ' • .. '· ,... . ' . ' . ,· ' ~.. .. ' ' ... · .. ',,,'' ' .. , :• . ·.. .·' ·, ,' .,'·. , .. ,,. :--·', .- .•.-,' " .. ·.··: ·: .. ;,;<·.?·'.',· c:,--· ' : .:-· . 

·_· The three .. exceptions of_ paragraph_ (3)_. ar~.} · . (a) __ ~rocedural p·rovis_ions 
..••.. ,.. .. ,; ;·:~ .. -.---.~- ·=.. .- - ... ·_ t . ..... " .. 

. : (e:o' the extent' they, may __ be --~ncorp~rate~)., gove_rn ,"insofar as --~hey ·:a.r:.e ·. ' 

pro c e du re • ( b ) W i th the~ defend an t I s _ c 6 _n s. e r,i t. ~ -.. prov is ions _ 

. · .·.·•>\.• .of . t be ;~~d,~ . ·~hi ch .. · a c-~~rd, .. a, . def~~;'~,- o~ :;~\:ts.£ t-~~'{\~,~~~~::n:~;~r w~ ~\,1~.e 

<, defendan.t' s consent, .the s~~tenc,,\n&,:,P,,r,0
0
v/

0
,s/t~r of tbii Cod\ ;~t{t , >, 

' • !.• ~~-

\ t . ~ 

- ~ ~ ·_:"· ., '- ;. 

3. New_ Jersey's 
. ': ,;. ~-

is· now found in N.J.S. 1:1-15: 

_ .. .,-: "Offenses, liabilities,- penalties and forfeitures·· 
committed or incurred·-under ·repealed acts not .affected :by. 
such repeal. 

.. _ -. No offense committed, and. no li~bility.· penalty or 
forfeitu,re,· either civil or ·criminal. -·1ncurred,·-'pr'evious··::to · 

·eh e t i me · of _ the rep ea 1 or a 1 t er a t ion of any a c t ~ r par t ~ f ·., _ :· /-. 
8 0 y 8 C t t by the en a C t men t O f the Re V i S e d . St a tu· t e S Or . by· : ~ n y '~ ~'.':. . 
ac.t .heretofore or hereaf_ter __ enacted. shall be discharged. ... 
released o·r affected by the repeal or alteration ·of ·the·· •,.·" 
statute under. which such .offense, .. liability, pena 1 ty .. or _ .. , 
forfeiture already committed :'.or' i~curr~d shall ,.be'· therehy :~:',-·: , .. : .. 
discharged, : ~eleased or_, af f.ec t ed; .and , ind ic tmen t ~ ,; __ p·ro!:te,cu~ 1-?:~.s .. 
and actions for ~uch offenses; liabilities~ ·penalties or_·;:.-?··:•-r:\~:~:{ 
forfeitures a 1 ready comm i t t e d or incur r e d · sh a 11 b e . c o·m me~ c e d it{\ .. : 
or continued and be proceeded'_with- in ·all respects ·as· if·· the··--·:'\/.
a c t or part of an act had not _been_ rep ea 1 e d or a 1 t ·er e d • ·e-x .c. e p f: ·:_.: 
tha.t when t·he Revised Statutes•· .or other a·ct by :which. such////'•-:,•_.: 

. repeal or alteration is effectuated, shall relate\to· mere·:::;·· 
matters of practice or mode of pro~edure, the pr~~eeding~· 

··.had -_thereafter on· the - indictment. or in the pro sec ut_ion for·:.; .. 
such of f ens es , 1 i ab i 1 i t i es , · · pen a 1 ties or · for f e ii: u res sh a 11. · .: -
be in su.ch respe.c.ts as far as. is practicable in :_accordance· 
with the provisions of the Revised Statutes_9r_~iich.sub~.equent 
act." --. -. ~ "· . - . 

. - .· ~ ~. ·, .·-

See State v. tloster Villa~e, 31 N.J. Super. 566.(Co. _Ct. 1954):~: 

·.~£firmed sub. nom. State v. Low, 18 N.J. 179 (1955); ·Staie 



4. The. exceptions to §1.01 (2} found-~-~- ,.paragraph (4) of 
,• I' -•.: ,'._., ·•••••·:.:. •• ••~~•:~:•:,,- •• • .•--- ,•• • ~r -,., "•• '- ·• - • •- ·• •••--•-- - :;:r•·••• 

that Section deal with_correction-provisions. Here, provisions of 

. .. '. 

~'.> the Code go_~-er._ni~g ·,t~-~: treatment and t'he· release or. discharge of· 

~> _p.risoners, _prob a ti~n,e~_s, ~n~ :_~a_ra,_~:~,e~--/~~-~: -~~-~-pl·i,e,~, }.~ _·:p~r_,s_~~~-s ___ : __ -l:'~nd~E:.r, :•;.~:< 5< · 
-:- 1' I • \ • .., \ ,-,_ ,"_ • • .,. ~ L • ~ J ~ • • ' ,• o • ~ -:-.., •i• •~• • ~ • 1', "/ ;.,. ~~.-~{-~~ .f'~ • 

. senienc~ for ·offenses~ommitted prior to the Codes enactment, 
- . -- • .. -~ ;. '-4 :.... -.~- ·- ,~ ~- • 

·_:: ,aay .-n~t b·e inc~ea~eci.:' ;·Ne'w Je~:s:,N··,'s ::;~:i.·~'-({~i- i;~_iti~'n-,_~!1-· "cl~-~_nges in··<. 
'.;. - .· - - ,:· :· _;;_,,_ ,.--/::~.,- .J.· · .:::.:;/:-'··,-. ~:· t: -· t-::"~·:.._ ~.-· --~>~ ·\>.i ;:'\:~·:.;.,nt, .1·~ 1 ... /·. r- r~. i'.'"';, ·. ·, 

r·· correctional law is .that_ there is no power to increase a maximum or _- _· 
; • • • • -. •, ' • ' • "I : • ~ ~ 1., ' ,-. •-. :.. ' • • • - • ' • ' • " . • ~ ~ " • - • , I. • ·• :_-• ' " • . " 

:,.:'_,-. . 

~··minimum. sentence (In re Fitz·patrick ,_ ,.: 9_. N -~ ._, __ Supe_~•-·" Slt,: . .C,C_o_·•: : __ Ct_.-,_.1950) 

'" af i irmed O .b. i4 N. J .' s;~er .' 213 (App. D1 V. '19 51) and a ~pro\'.~d In re 
-' -· ."'· · :. ·•n2. :._. " .·: -:: ~ .:~ · ,, : ·: 1· . .;",'. :.· ,_ ._---,;· :~ ;_, , , -:, :· ·- -~-: _-::'I;.) ·'~l •: :_--" ~:. :'.·, ::_,·- ~~. ~-;.-~,;-· ·-

. D oma ko, ... 9 _N.J.,.443 :(1_95-~))__, },_u.t;,.;;_th~_t_;;-~egi_sA~.tive changes _in= p·arole 

~:···eligibility do not vio_late_ any,,~righ __ tS::-.A( .. B:,.P.risoner:._:·::· Zink. v. Lear,.·= 

29 N.J. Super. 515 (App_. Div~·:.
1
1953)_; White ·v. Parole- Board,, .. 17 N.J. 

·super. ·sao (App. Div. 1952); Mahoney v.· Parole Board of New Jersey, 

10 N.J.·. 269 (1952).· 
• • •• ;_ ;, :: ._: • • ' • • .-:, ~~J .! . : 

.In enacting_.~_ new Parole Act in 1948, however, 

our Legis-lature did proyide __ that_:_ .'-'any. pri~oner sent~nced ·prior·. to •·:.:.·.. -.. 
~ - .:.: - .: ,._ ', • -- ( • -.. ' • ·1 • ·-. .., -

the effectiv~·da~~ of this a~t~~~~ll ~et~in-all rights· of eligibility 
' -. '"'I.: ,_.,. .. ,-. : 

for parole available to him un_de~:- any pre-existing law." N.J.S. 30:4-123. 

In fact~ however, Zink v. Lear, supra, shows that_ statute did make

change·s, _' in some cases I to' the" prisoner.; ·S d~ tr iment _I and t-h:; t·_., ih ~/', ~e-re . -
. . ~· . 

_legal. 
~: •· .. 

•,: 

' -i.;--- ,· 
,,r. l.. - - • i • J ,\.I ~ • 

.. ' - ~ .. 

- .... ..,,..- .. 1'. 

• • ~ 1·. -. 

. . . ,' ~ '.• ~-

.... ;·' - .. 

~--.. -- ,. ,/_,y·,·~::-1\·._·i. 

. , - ~ . 
'.., .. t' '-.:.:::-: .. ' -' :'~ . 

' •••• t. ~-

- -~ . - : .. ., . 

r • • ~--- · 1-

._--..( 



PURPOSES: PRINCIPLES OF CONSTRUCTION . 
. t.- • ;-, 

(1) - The general purposes of the provisions _go~e~ning the 
definition of offenses are: 

. (a) to ·forbid .and 'p~~vent .. conduct that ~-nJ~-~tifiabiy::-:;::. 
and inexcusably inflicts or threatens substantial harm to individual .. ··._,. ___ ,·· ··- ,_. :·,, . .;, .... 
or ·pub 1 i c inter es t ; ... 

. _ -i ·- ' ..• ,._ -·· - _;.• .. . - ·- ·- ,; ,.__' -- ·:. . • - \.· ,,_~ ;i : ~ ' 
(b) to subject to public control persons whose ·conduct 

indicates that _ th~y -~~.~~ :.~;i~~p,_o ~,~-~ ;.·~.~~::;~~~~: ~- :,i~r ime,~_ ~-- - ~, · --~- .~1 ;..}~:~: >:_.·. :-~ { ;,;}\•:~ 
·, 'T ;,:/ • ' ' . 

·. · ( c) ·to saf eg~ard ·co~d uc t that· is wi thou t_: .. -,f aul t· from .. · 
condemnation as. criminal; · · · .... , .... 

(d). to diff~re'ntia'te on "re'asoni-1ble '"g'£o~'nd·;_,_fi~tweeri"•;_:~>:(._ 
serious and minor off~nses. 

I• ~••; . • ,:.,_ ,. : 

(2) The general purposes of the provisi~~s gov~rning the 
sentencing and treatment --of··:offenders are:·_·_• · · ·-- •::ti1..~ · .. ~,;~:-·, :·:) ..:.~ .: --~ 

. ,_, ~ ... 

. ·•· · (a) . .- to , ·:pre ,i e ri t :~·· t"h e c. o ~mission .. of offense-~ r:\_ :· i\· .- "' t .. 

·:·: (b) to -·promote the .:·c·orrection and 0-rehabilitation. of' 
offenders; 

! i:::-· 

(c) to safeguard offenders against exce~si~~~ dispropor-
tionate or arbitrary punishment; · -· - • -· .': :;H ·';: ".~. :.;c.- . 

: .':·· 
. I ... , 

---·· -·-·· \.(d) to ·give fair• warning of the nature of .'-the tsentences 
that may be imposed on conviction o~ an offense; 

"' .'.. , • • i - ~ :~:: ~:. ' • ':' \, ~ .r 1 •' • 

(e) to differentiate among offenders with -~-~ie~ to~ 
just individualization in their treatment; ·.·- _ .. :,. ··.,:·· .· ·_·: 1-.::~·::: . .-·~r,1,, 

·- .. ·>-- .. ___ (f) _to deftrie-~>-coordinate and harmonize· tfr~ ·p6w~rs~--
duties and funct1ons·-··o.f -ihe courts and of administrative. of~icers and 
agencies res pons ib le for dea 1 ing with off end er s; -:f\ '.. {~.E:,;_.s '· 

;(g) to ad~ari~e the -~se-of generally accept~d·scient1fic 
methods and knowledge ·in the sentencing and treatment· of offenders; 

<~-{~ .:I · ,: '.~', .. . :> ~~,ca-~ ,; ·_ • ~~- ~~ :,2 :- :.·; .. "'~-.- J.~, ~-~ . t-:,-·."t.;-'.:;•-aj I:_"·~- r··}i_ ····-: 

(h) to int~grate ~esponsibility ·for the .administration 
of the correctional . system in . a State Department of ·correction·- ["or'::.--··· 
other sinJle department or.agency]~ . · · · · 

••·-, · ·,=. 
1 

·. -~~\,i ;. ·.' '·· 
(3) The provisions of the Code shall b~ construed according 

to the fair impore of thei~ terms but when the language•-is~susceptible 
of differing constructions it shall be interpreted to further the · 
general purposes stated in this Section and t~e special pu~poses ·or tht 
particular provision involved. The discretionary powers conferred by 
the Code shall be exercised.-in accordance with ihe criteria stated in 
the Code and, insofar as such criteria are not decisive, to furth~r 
the gen e·r a 1 · p u r po s es s ta t e d, in th is S e ct ion • · _. __ , · · ' 

. ' : • . ) .J, .~ ,J.·:; : 
·• -1 • :·· 

•. ,_.:i.• . '. 

. : .,:' ~ 
,..;. ·-.:., 

. ,f': .. 

\ .. ''. '.1_•_'.. 

-~ {:~ ~-.~~: • _,. ·'"• • . z • 

~•/:- L ~-~?' 
;•:,,_,.' . 
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If W: ~:+:;itl\t> · .. ,·,· 
§1.02 Commentary 

·section under·takes;·to···state··. the-·most-·perv.asive_·.~~ ._ 
: ... : ~; ·_ ' .. • ·. . 

--~· tiv·e a -of :··1:-he _: Code.·?,. The s t-,i"t.emeri"f\ is· included .. -_ bo·t h .. for-~•- ·: · 

. •.>:o~~::·~·:ak-~ ~::,:as. an : explan_·a t ion . of . the·:/ ~nd erlyt~g -. iegi~ f attv.?:-· premises,-· 

. ~d i~l·~ql8 lln iiid in the~. interpretation .• of ·i.'~iticular p;~~r~ion~/~nd 
. .- . '·. , - . 

of the discretionary p~wers vested in the courts and 

~Parag~~ph~(2)·detine~ 1fh~ maj~~purposcs pr~visions 

~1th th~ sentellcillg ··, and tr'eat~etit of}off end~r~~~nclni,~ gOii1s to 
•'1n::·the-ir;: administrat:i.~~:--j -The· sect:ibn ::,is:::•il~{f ~e:_a·}rlri t'ti; 

. '· '~.-~·f~<-~' 

:~il~~-\:~ba f /~ ~n t e~ci.ng. and ;tr ea ~men t (~ pci i I-X; .;_ .sho:.t~id -s erv·e \11·~,:~rids · 
•• ; •• ~_..-. • \' ·_. ,> "\ 

prevent ion.·" '. It ,;-dries"- not"';: 6ndert~k-e'~ :: he>~~~;r ~ .. "tb,';' i t-~t"e,·:a?_f ixed': 
•:. ·,, 

:·pr1~~1ty imong the means to such~~revention, 
... : ..... , 

" 

the deterrence of 

er im-inals and•. ·the i ricapac i tat ion and_-; corr ec 't ion,·- 0~. -the:.;:;, 
'.• ·,},;. 

-·•oc.ilil _: ac t:ion'•. with respect .. to. th~' off ende~·~ c, o~~--:; ~r .. ;no'iher·/B{ _wh i'ch: 

f ~ r . th ~ i a r g er:': em p has :i. s '.; i .n . a''_ par t i Cu l;a r. 'CO n t ~ Xt ._ 0 j: s i tu a t i On • 
. - .. .. : /: 

Vb.it the' Cod~ seeks - is-- the just''' hai-moni.zlng'·~r- these· subordin~t·e-__ 

obJ11~tives, rather thiin'i:he · CoD.centr~~i~ll on some sinhe" t~:~s:iat.,, 
'eh·1~·'.; k'ind:~< -·rt is al;o recogn'1~ed. t.,hat no·t·-·,~ven cri~e p-~e~,'~nti~n--· ;_-: __ -

CAO:-:, be·· said·. t~ be· the··· only end: lnvblve·d: '.' .. Th·;:' corr.ec.ti~·~ - an·i(~-i"~h-~b11 i- -_· -

__ tat_ion'"~f- offenders is a social valu~ in its~'i_f, as -~~11 a:s ~-: ~reventive-
-. . -•··· 

,•,· !na trucent· •. ,- Basic. 'con~tlerat io~~ of.}~'~ t ice·, demand,- m:o:re:~~er\ ~ha.t 
... ...: - ~. ,-~ . . .·. . , •, :..", ·- ·- ;· ·~ . : .. ·.· :..·,.. .,.-'.':. ... :.'",.: ·.·· .• :~. :,:...,'._i:.:. t..~, . • , . :··, .· ·:., ·1:··: :._ .. :r::r ~7 .. <~ . .' ·: 

·_: p~nal;_:· i~~{ :s~_f_egu_~rd ~ of £.enders. agains t':e-x'·c~-~ sl'v~,' cl i s.p;fop'or t:Io~a'te:,_ ~-r 
. • ' . - .... • . . ·' -~- ?' . ::,:-. :.._..,~ ! '~ ,·•- ..... :-:\: -~. ~·- • • ;: •• '• - • 

ar-bitrar}' 'P~~ish~ent ~ t-h~t- it- afford-, ,f~ir -~ar-~ing of - the na-ture" of ,,, .. 
}_;., "~.u • 

~b~ ~enien~~s that may be !~posed_ upori- ~onviction and that'differences 

., ;fl::on·g_·::i~',,ffe~·der"s: be. refiec.ted i'n .th~ ·just individualiza.t·ion of their 
;• ',f i• • : ~ •.'' ;., ' • 1 ~ ,'., , • ;" ·• a~-: ·• ,.,.,., 'J' • ... ,, • : • ' • ' r ' •, • • ', .:. • ,'• _:.• 

Z!{ii:}itir1,~~~J!i:i:~;rtaHy. H'iis among, th~ ba ic. P~?oses Of. the;:[cOde] to. 
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.coordinate and harmonize the powers, duties and functions o~ ~¢fine, 

~ , courts and of correctional -~dmt'nistration, _to advance the use of 
t n c- . _ . . . _ ·,~ _ . . _ _ ~ . . _ . . .. --~ . 

&ancrall_y accepted scientific _me.tho __ ~, ~n·d, kn~t1ledge_· :~~--_,_sen\~--~:~ing and 

treatment of offenders and t_o_ }ntegrate.'respo.nsibility' for' th·e 

adoinistration of the state co_r._~,~-c=ti_~~,~=~- ·sy_~t~m i11_ ·:·.~:._.'u,_ni;f~,~~:;::--~_tate_ 

.,_ .. 
- · _-:- r: . . -1"~·:[lf:·!,' -~ ·.-. -~ .t·1.~~~ :~. <· 

"The sentencing and "~t~eat.me,nt plan proposed· has b:ee·n design'ed 
- - - . ~ -~- ---i ;:i: -r (; ~.:-. ~- · __ . __ }:.. ~ :-... ·..:- ---:·_~. _ -~:~?~1

_ :_ ... - --~ _.-c.;_ !~~--~~:~;:-~.:._~--: --~>~->l··? c: •i;~ .:··-. . - . 

to furthei and, ···so ·far. ·.·_~s .. P~i~/bh,-,:}'{ !~:ir~~oriJ'.fe :t.\t!~~J~lt~•~t:'.'.,;:'< . -·· 
ffPC Tentative Draft No. 2, pp·.,o:~d c'1\S~)'· '·:}>;· .; . r, '·~X';'·"· · .. 

3. If the Commission deiermines that its task is•·not. to 
_· ;- i :i· 

attempt to "int.egrate .respor{~--ib£i'ft'y t'o~ 'the. ·:-ad~iriis.tra.tfc,n ~-o_f._-the .. 

a ta te correct iQnal _system in .. .:::~, ,-,li~-i f,!e~d s·tat e~,~-a'g°~ncy'i: ;~~"t he·n: .:61\ 02 ( 2 )° (h) · 

Correction") will not bearecommended. 

4. New Jersey has·~~dzsu~~~c~mpreh~nsive statemene ~f the 
. •• - ! ·-

p u r po s es of the c r i min~ 1 1 aw ~ n ~ t , d ~es i t even have one o { _th~-- ·very 
~ . > . . . .. ~- -._ .. - . -_ - . . . '. ~-· ~: ~ 

- general statements found in ma_1:»:Y, state codes. MPC --~-~nta~~~.,~ Draf·t 

U o • _ 4 , p • 5 ( 1 9 5 4 ) •· Spread ·:~hr6.-u.g-h6ut ::_OU~ >-_~:ase · 1aw, ·_howe~-~f ·;·:·:ar·e _· 
-~ - ; -: - •• ... -;,, ·- • • - ~ • '- t ' • ' • • ~ - : • .. - _, ~ --· :.. • .:;" • -: •'• ~ ~ ' 

present system large-ly_ co~nc~d~ with ~lto_se stated in· !il.02(1) a·nd (2). 
• ' ,._ "-.- ..... r' .... • -•• _. •-1 _, ' • - • r ·rJ:.:. ·~ ;.~::-t ... - ~-- • ::- ' 

.. 

In s tat e V • IV an , 3 3 N • J • : 1 9 7 -~- ( 1 ~fr, 0 .) ' :· 0 ~ ~ supreme CO u r t; ·w a""s ~.: ~ 0 n Ce r n e d 
. .. . . '•-· ~:~?- .. - ~- - ·~~, . :,-J_-~-~ .... .: . .; ... •~·-- •. ':_.-- _: _:··. ~-- _; ~ ~:-·,·-:,/ ,_-_-• .-,· ·_ '_,· ,· 

with the problem of the-~xe~~isJ~of~~iicr~tion by_~_trial judge i~ 
# ... -,•••• •·••r• -.,, 1 

•i .,;;;--:,.. :~• •• :///~- ~•-.1,,•.•:~•.! 

,. --- -- ' 

sentencing: . ~ .. ·- .. -- ' ;: - : . ,l~ -

-,_ • .,,i.· .. ,_.. -~; -·, c .... r 

"The philosophic~! ju~tification ·for _ _"p_unishment 
has divided men for centuries. . Suggested bases ··or aims ':"are .-·" 
(1) retribution, (2) d~ieirence ·of others, (3) ~ehabiliiation 
of the_ 4 e f end an t ~- and ( 4 ) ·:pro t e c t ion - of the pub 1 i c · by · . , · .. 
isolation. of the off~ndei; ~ * * * Today:retrib~tion is· nof. · 
a favored :thesis·, although some- s·till .claim a need to ·satisfy 
a public demand for vengeance •.. Perhaps it persists as.an 
unarticulated premise_in. ~ndividual sentences. Present-day 
thinking emphasizes deterrence and rehabilitation. Few 
would permanently isolaf~-the offender without ~eg~rd to 
the natur~ -OJ-~bis;._crime_··upon .. a (inding ~f_ incorrigibili.ty •. 

• . .. • • • .J • - • .:.. • • ,.. •• - •• • :-- .--: -; -=- •. \~ • - : . 1 -. • • -:- • 

-~--~\. ~.. ::..:· .-.-- .: : ~ ·.,.· .. :.. . - -~~- ~ ·_ 

.. ,r·· 

-.- . 



. _··. ' ·'. .. - ..-·-·-·._. '' - . __ .·._ 

t·.,course, however def ~nsible in abstract theory ;,_·_.cann,ot. _ -
~e sei~ousl~ consi~ered until future beha~ior. is predi~table 

- with;:,sub·stantial certainty •. · The .Legislatur~. ::,has: -ad_'!.Pt_ed ·t~.at_ .. \ -
pr-~:ith. only-with res pee t t_o mul t-iple c·onvi ct ions •.... , at.her-: · 

. wise., society may. be secured against repetition .of :cr .. ime ·_._ .. 
: · .. -only.-:";·~1 thin , thE! • 1imi t ·· of the .. maximum punishme~ t '.authori·zed .. · .. 

. " . ·for_;_ the particular. offense.:_·. 
- .. ·,, -·, '~.. - ~ . 

.. ,.•: .:--~JL ~.;- ·,. :."Expressed .. in ·:other. _t_erms· ,·:,•:·the.· prevailing ,.\theme.,· 
·1s· th;t ·punish~ent' should fit the offender' as well a.s;•· .. the· 

.. _ .. _ · _ offense. * * *·- _*_. F;xcept where· .the Legislattir~ has :ci_ecreed, :;, ..,., .. 
0
.,,.,,.·;.,,,,~,,--,,· 

ft;;,;/~.f::,{:1X~'7i- 4 .,:mandatory· ·sente.nce, · thereby' ,ie·t-erminirig ~d1·e •·'ptinis.h.men~ ·:·', 

: __ ;·i_: •. _:_:·:_._:~-•-~,·.·-~·:·•.·.:_·_:·,·.: .. :.:_; __ .'._· .. ::c··_i.•.•·:.'_._;,-:_:.:_•._~-·:_~.·-:_:_;·_•·.:_;.~.·:-_._:·•·•··:·:, .. -,'._;,.· .. •.·:.:i'.·_ ..• :···.·.•··.•,;'.·.:,::.~'::_:. ; : ~ ~ i !ti!!~ e: ~:~,~ :c~ h: s :~:t;:: \lc~t t: it: ~j J;o !h{1i,~ 
1

-:~ ~m,~ i~ g . 
_ -_, -·<: _ ·:·. j udg.a .• :.: . Our. L,e_g~ s la ture.•:.J-1.as: --~.~ t __ ,ste:a te·d :the_·:af:m_s-\t'.c(\b_~,.:;a,.chiev~d 

· by p~ni~hment. Indeed few l~gislatures:have. and·wh~r~ they __ . 
have·,i_," ,the .statement ha.s- be.en >.-'_,too·: :gene~·al -:to .·.be:·. ol;:·)re;r_.vi ce.-' '' :;. 

, ·.----~-··:·· ...-· .. .:. .... , . , ~ • .. . . :r• ;.' , ;:--_ ·, ;'' 
.. ·-,·.>~ ;;::·::t(\.\r.·:.·:. . .. : .. ,. ·. . . .... 

> Lifter qu:i''ilt1{61.02(2) ~f the Code and the Draf e'~rii• '~',;{¾1"'tJ1~J:anying 
· \>?· 7_:. "· ,.,. ·- < _;_ ,_ .. ,. ; ·;: .~-::~/ ,:: : · ~:: -.- ,., ::- :::: ·<.; , ·. :'.,<!. .. -.,. '? tHrf.i.·<.: 
Af'}::\.1t, ·a·s se•t.·forth above .. in Comment-~(2) ,·_ the _court· noted :that· 

,;)~}t'!tchewii [l{{}iesCr i~ t\~;( of · a :~ormul~'.," ~fo;· ,t~~· -~;,;;1i~'a tion 
·•·.,purposes,· and. continued: 

,,. ... , -
. . ': \~: --:·: ~:~ ' .. ,-~-- -- .. _. ,:",. "{.: -::;f , 

"No· single aim or thesis can claim ~-c-ient-ific v·erity 
'·:f. -> of universal· support., :.:.Agreement: can hardly. :be expected .until· __ 

much more is known about human behavior. Until ·the~~-the · 
· ."/:::. ···:::.:· .. ~~:n.t:,encing judge must deal w·ith ,the complex of; purposes,-:::. 

determining in e~ch situation·how the public interest will.· 
.. , ... best,_;_be served. ~. -* *.'!<,-His. -answer. will be a. composite .. :·:,_~-:-·.::::· 

judgment, a total evaluation of all the facets, giving to 
':: .. :· each ·the weigh.t, if any,:·, it .merit·s:_ ln the cont.ext:. before him.· 

There-can be no precise:formula •.. The matter is embedded deeply:: 
in·. individual discr'etio·n •. " .. . ;:-.,: · .· ;": .::. /..•.. ..:.:.:_.::: . 

·. :.·~. 't=···· 

·"As/we_; have s~.id ,.'. th:e.· judge· must. decide· .,i_n .,;.,,h,at _way 
the interest of the public w·ii'l best be served. He :.seeks .. .. -... · · 
justice-- to society as we·ll as to the_ .individual,.·:and _of .co-urse· .. 
justice_ to the individual. is· itself a phase of. justic'e to t-he 

· community •. If ·the offense has_ s~~ong· emotional .:r.90._t,s o_:r .. J~:.- an 
is o 1 a t e d event u n ass o c i at e d w i th · a pres s in g pub 1 i c p rob 1 em·, ~ :. 
there_ .. is. r~om ,f_or greater emphasis upon- the ._circumsta_:nc~s. of.·· 
the individual offender. ·on the. other hand, - if the·::·'crime is.· · ·- · 

'. .a calc.ulated one·· .and part. of.. a wid_espread criminal~- skein, .tJle 
ne~ds • of society may. dictate that the punishment more nearly· __ · 
fir, .t.he offense than .the, offender. "'There the ·.sentencing_ ., · 
judge may conclude h~ ·sho~l~ giv~ p~iority to puriishment i;· 

· a deterrence to ·others and as an aid to law enforcement. Th~·~ 
doubts that may beset 'the deterre~t effect of pu~ish~ent ~h~n 
the ~rime is steeped in emotional,pressures recede sharply_,: 
when:the motivation is pecuniary ~nd the criminal ~vent is· 
part o.f. a calc~_1a·ted. 'business', .venture. If, ·the p_rev_a_iling.·· 

. . . th i ~king . d O es n O t s t: r Ong 1 y supp Ort th is View.,· a t \ 1 ea s t n O . ._... 
··;one:ca~ demonstrate that those who .act upon it do so withou · 

eg;3'.J'..t?.,"~rran~:.•:t_::;,.:(33 ·N.J .• 199_-2_02f'· . : . :-.· .. _· -.·:\(/{,. . :· 
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As to the individual subsections of 81.02(1) and (2): See 

State v. Ivan, stipra (~l.02(1)(a) and (b) and Sl.02(2)(~)·and (b)(e) 

and (g); State v. D1Stasio, 49 N.J. 247 (1967) (same); State v. Gibbs, 

7'9 N.J. Super. 315 ·(App. Dfv., 1963) (§1.02(1) (a) ~nd (b) and .(2)·(c) 

and {e); State v. Sikora, 44 N.J. 453 (1965) (il.02(1)(b)); · 
. ' .. - - _, 

State· v. Luc~s, 30 N.J. 37 (li59) (61.02(1}(a) and (b) a~d (2)(a) and 
. - - . ·- - . - ·- - - -

-. ' . -··· 

(b)); State v. Hudson County News Co., 35_N.J. 284, 293 (1961) and~~~ 
- · ·· .- . i 7 -~, .__-. r , . _-;., •.::,;:·.. ; 

- ____ ... __ ·;..:::. -~---- -·~,,. ..... -.,--:'l"•"'•'·--:·· -·_:; -._.- .. ·;·. 

State v. Meinken, 10 N.J. 348 (1952) (il.02(1)(d) and (2)~d); . -- ..... ~ .. . ~ ,.__ .' .!:, . 
. - - - ---· . ......,. _____ - . -· - -,- ~' 

State v. Provenzano, 34 N.J. 318 (1961) (same); State v. Carbone, 

Ja N.J. 19 (1962) (same); State v. Bess,- 53 N.J. 10 ~1968) (il.02(2)(a) 
' - .··.~, _·< ·. • - - ·- ., . . ~ . ,' -:_ ... .. -; · .. ·1 ·. 

and (b)); State v. Johnson, 67 N.J. ;super. 414 (App. D_iv/, 1.~61) 
·• .... _ ·- • • • -.,_:i '~ - :.,. ·=·· ;.•.,.,, . . · ... /;;, ·- -= 

(Bl.02(2){c) and (e)). 
-· 

5. Paragraph (3) accords the statements of objectives of 

paragraphs (1) and (2) an explicit significance for purposes of 
~J·• ."' :- -~·-: ·~: • 

interpretation and the exercise of discretionary powers. It gives 
. . ,.. ' ~ ~ 

,,· .. 
. . .. •, 

equal importance, however, -·t·o the special purposes of the particular 
__ .,. . -

-~ .:... • .,,.. .. r,-,-.#l• 
_. i •. - .• 

provision involied. MPC Tentative Draft No. 2, p. 5 (1954). The 

Code does not, as such, preserve the rule· that "penal laws must be 

J ~ric tly cons trued" ~l tl)ough --··pa.ragraphs (1) (d) -and (2) (d) affirm 
' ·'· .. - . '. ·_ -~ :-. -; -;_" s•:, ·: ·._;;: 1 · .. 

that fair warning is one of its major purposes. Statutes in many 

other states follow the Code in de-emphasizing the rule· of strict 
- ••• 4 •,. ~ - • - •• :· -

construction of penal statutes~ See MPC Tentative ~raft No. 2, 
.. ' ... ~ ~. - . .., /., .. ~-;. .... ; ·.--- ~· ~- .. ' . -

• ", T ~ 

• - .- ~ - 4",_ • -

pp. 5-6 (1954). The New Jersei· cases set forth the rule ·6f strict 

construction of penal statutes• -under- those·· c·ases·/ whi_ch · means that 
. _·,, ::". 

the statut~· should not be extended by tenuous interpretation beyond-

the fair meaning of its terms. The rule is based on the ·need to 

avoid its being applied to pers~ns or conduct beyond the _Legislature's 

. ; I' • • ~ • 

,• -; ··-
.. ' 

.... 

··/ ·. 

. ~.·- \ 
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contemplation. H~v~ng said this, however, our cases .then go on and 
. . 

:• •. •:~• • ,, •-;.{•-t .-i < ·t. ~_. ~? !~.t .•t --:•~ • • •· • ~ : -~ f/ -~ , .~ •=~ :~. r ~~; .~ •Zt~ i:- 1 t• ~ :- -... : 'Z_k(.f_ ,:: '• ~:• ;,~ :1: •: . .j ~ •:~ :~ • • 

hold that the ·rul~ of-:strict/_construct~on does _not .mean __ th.at :·the·_·." 
• -, ''r" -· ' '' ~:- • • •t:t .. ·_',. r',_'.... >_• .: '..· : .,_:. A . ... . :,,::-·,, .. .-~:~)\l~.~•-~- •'J, -:2 -~;, ;•:~-~• ... , .--'• . 

Legislature's lritention should _be disiegarded. 
t~:;·. ·f-+~,'.,< .. ;'·•..:~--- :i~").-ii'. ·;'.·,,-:.~.>::e'_~--··_'.c;j .j':"<,, -: ~ 

A r.easonable. · 

i.nterpretation should,, be made -,.based upon.:the: leg is lat ive purpose 1 "~· .. 
' • • . •. . •. •.L-.~-- •. 

_ ~- :-. •i. •:.~ '{;. ~-~#tv· -£ i~:#.._:·: .. ---~~ ~~·-i~~~~~~· ~-: 7
:~- J Ji ~>~\--;~:-t :_·}t:;~ _--::~ ~~ -::}~r-: __ ·- {~·'"?°;.-~-~ _--£~~? ->~· -,: . .;t;~~----:~ 1 t ~~- :: . .-~. ·~ .-:.:·~-·---::··· ·_ 

as revealed by the ,'composite .. thrust .. of--the."whole_statute.-_ ,.:-Stat_e v. <· 
-~r.~ !.'.. :: !·.r::: .• .-it• . · _./:, <- _-, -: · · _·_ · _ - · ?- · : -- _:;_;\, . .-, : .. _: 

Meinken, 10 N.J •. 348 .. (1·9.52); Sta.te v. PJ;"ovenzano, 34 N.J; __ Jl8 (1961);: 
,·> - . :_ ---(.-/.:'.··,-).·D·:·t;, !,-4:!itiJ~/f;l~( ~~~:'.'.?.· ": /: ~~ •'.! :~· . .' .:. ~ -.· · '~ -.. - ·, .:.: ·i;_,.\ .'/°:':\i"-'?~-:~•. :]ff\.i/'-... 5.:,.,::•i··.:/:\-.-:~ 

State v. -Carbone, 38_-.N • .:J.·_ .. 19· (~962); State v. Gattling~·:·:.~s~;:·N.J~· _Super.~'< 
. . ·.-: . !.i ·['hi,' ·!,r·~:ih,J!'·,~t t'. ;6tiJ-:i(. ·t: :;-J-t -:;;· .~i,:.5.:;~ _: J c., ,: i t:t,-~~~-f- · :J:•i:J;,t,~~?((\.~: '·.)?--:.::,'i:~:-··.:;.-",;, · 

103 (App~-:.Div. s. .. 19.67) ;\·State-,v-~:~-:-Edwards·, ;ja ::.N-;;J ~ ... 29?{(19.SBI(-·State _v·~ _:· .. -· 
.· · / :~· ,-:!:_~ {i $~· ; ~~ .·:,:,.~-- ~::·t ~ >:l~ ~:.: :,: -~ j.1:-: .Jr:~: .. ;:~.': .,.._ -r ~:: ffl: ·· ~_.= -: .,_~ 'i_; :..;'-.::~ ~~ . .-:~.: { ·.-;ci .. r, ~"'<f .. f'/!ii.d: '2.· _ ... --.. -._.-,._ .. :· . 

Congdon , : 7 6 N .; J ;: ~~Super ;;·~. 4 9 3 .: ( A p-p .- _:Div • :. 19 6 2) ; :- S tat e· ::·v ,; , ·Fr c,s~ t ~.:. 9 ~ .. -~ ~-i. ~-: .-. 
. -:-.,.: ""':·:· __ :-_f d)~C'\f:i:i}/'•i• c_._::,.- . .. .·:·/{:·.-:•: .. '.·· .. -_- i\\\ . .'/-::<_-

. Sup er • 1 (App • D iv • 19 6 7 ) ; S ta· t e v • G i b b s , · ·7 9 N • J • Sup er • .- 315 
•• ,.; ., ~, , .-. ' ,:....,: : -.·. - ".ii ,_._ ..... _ .• ·.--<,-:- =-,·_.· .. ·_ .. .. ,-.~-~:_/.~~:_:• ~~-~-•.:.,· .·,'_: ___ ,._'. _,:·_._=-·- _/ 

•" f_r•~•f'~•••• -;~:~~~:_!~,~~~~:~J~~~:.(ti?J.±:i~:~~~;~~l~• • ~•-;•••, • ••.~r : • • ,--~~~, •.... , 

(App. Div·.-:/ 1963) .(statutory language· ·must be given .-a-,-reasonable :•.:_, 
. . .. /.-.-: ·/:.\. , ?:th.~L ·'9-/bfwr ~: ·_s'. J '.~i$\i:.,-( .... '.·d:_t,; ·': C,;j.'.}.':2- 'f :~ .':{ ~~.:: .:f; ,i~ ·'. i.,: .;;;:::,;~1>(i;,~ { :/ ·:- ··;_ ' . 
construc.tion ;,'in,·or.der·_~to .-. promot.e .'.:eff ~cient .· enforcement -.-of er imina1· · .. -

.. _1., . 

la-w. prevent c_rim~ arid. ~-advance· the :ends.: of justice); .s_ta te· -·v. Rucker I 

,_ -- :__:I.-, 

46 N.J. S_uper.··. 162 (App·;~:Div/;:;1957) ~:./ See also N.J .s.-_:_.:1(i~-1·.:'.:.: 
--~--_-.. _1:~-- <~<~-r-.:.~.1;.:t·:::-;icct. ~~--~:.,_t::-:~·: _.-·.:_( .. f> .. :;t·/:::-. f~-:-;Ii:i ';J..:. ~ · - • .. :.1.~~~-!_~-i-=~-~ 1.•_:.;~.~-·;:<t.:~;~:., ~-1.-.;_-~_-:, 

·.: ... :_.>:.6-;. ;.;As ::·to.'.·•the:.secondi~sentence.·:of · paragraph (3) c·oncerning ·_ 
. ' • . \ • . ; ' . : : ; ·.- n. • • • ·,. :~ii~c ~·-. . . ·. ' . ;. ·.: . . . .. . ' ,.. . . 

the .. -exercTs:_e·· of ·'d:i.scret·ionary :_:~~wer·s ·· and ---the er i t~ria -- to _ .. b·e = used ·in··._:,:.·· 
· .: .. ~-s-;/r-· .. :;.;,,.J.:~;-,;;·~.:• .. ~-.~:t :Qt-.;E -iJ:f __ :•...;'.":::--;~=;.J.:.:::.~-::: .. ·:1: __ I:•'"::-: ... !_:~~/ -~-="'", ~·-.·. ·;:-:-:7.f.-::~-r);;~,··~.t::.~~~~.t~-\~·-.·~,i -.. ·;~ ... :/ ... _,~-·I · 

doing -so~r:~ee ".Stat~. v.>:·1~an; ::-3i":~~N.·J .>:197i .. 200. (1960}?~-nci.:·.•st·a'te. ~-;·--._:·:·~ '.· .. 
. ·~: (._:•~\/~·:::.:<:: :)' ;· . ,- . - _. . .~ .... "'" 

Di S ta s i o 
1 

'4 9 N • J • . . 2 4 ~ , 2 5 6 · ( 1 9 6 1) • . . . . .-· . . . . . _ -· . \ _. · >., -.. ·>. ·:·· .. 

-~ __ ~':·.·· .:-_> ·.:.' ··. ..· _. ':' ~-_-? :J_-.~~ ·: :·-.)~-:Y? '; ';". ,:·_ '~·y. , ~ ~~ -, -_;, ·.· ;· s' •:,f :~ :,.Y.;> ~;t•,\'".ic:;;{-;:~'UZ!i't-)'i.t-

·. -..-._.<,,;.;7',; --·,·other ·~tate Codes·~:.... ·.· :,,:,_ ,:_·,~.·, .. 
,,: r••.,, 

. . ~ i -:-~ 

: : _:(a)· New York t~ollowe·d by· Michigan -an:d. Connecticut). 
·:· ,'_ 

·- -_ .. ,. 
-- .. :- ~-.1, Penal Law. §fil.05 an,~ _5.00r ~;_·. 

. •. · ... ·· 

·ceneral purposes 
:, .'. 

', 

."The genera 1 ·-Pu ·r po s es of . the . prov i s ions of. th is 
chapter ·are: , .. ... . . .-... ,._:~f-·_ 

•. ' • _i ~ ·;:: - -: • . - ' ' ' : ~.-. ~. 

: :.=-t' .... ~ • - ' • 

_. _ ... 1.,. To./proscribe ·conduct· which unju~·tifiabiy· and -. 
inexc~sably causes·:or threatens substantial harm to. individual 
or public interests; ··r 

2. To give fair warning of the nature of· the conduct 
proscribed and. of_ the sentences authorized upon conviction; 

•-.< 3 .... To.define the act or omission. and the_ accompany-·-':-
ing menfai' state·-whi'ch cions.titute each offense; _\ -- ··:· . . ,_. 

. - ~~ 

\• :•efs:t}~ i, -~ :.>,-j<rr?(r::J,'i<:/ ~:•\1~~:-:t'.~.•{r/t ,.; ' . . •:,, c ~,",• , . . ·. ?:.:\(i} •,. 



__ :'l..t-.- 10_ 

· 4·. To differentiate on reasonable grounds ·between --
a .a r i Ou 9 ·and minor of fens es and to ·· pres c r 1 h. e prop or t i o ri ate 
penalties there_for; an~,~-/_;·-.; ~·--. _ , _ ___ :,~": ·- __ .:,\; __ :;:::?:\r::-~:>-\ 

_,,• .. . 5. To insure 'the public safety- by preventing t~e , 
commission of offenses through -the deterrent infltienoe __ of the 
sentences authprized, -the .-rehabilitation of--those coiwic~ed, 
a·nd - their confinement -when requir-ed - in• ~-the- -interests ·of~,-,:".::,, 

pub 1 i c - pro t e ~ t ~ ~>~,. u __ ._._ :-· , ___ . )~;;;: ;,? ·~_, ; .. , 

- p 1 .1·aw not strictly construed'l::::Y~\:: ;';. ',;:;fi1r:}\,~;,;,;:--. <.-::_,- ena 
'' -,---,--, -- ' - . ,,_ -- _·_ ;_/ --\~\;f:it;'.> 

"The general rule that./·a penal'_statute is:·.to<be _ 
strictly construed does· -.:riot ·apply:·to· -~this"-1:chapt·er, 51,·ut·~ the - _ 

-:provisions herein must be consirtied'a~cording~idJth~:~air:(,· 
import of their '-terms to- ·promot·e justice--and ':·effect ---~·he:_,;-.· · 
obj ec i: s of the .law. 11 

-- · >< '"- ~ - .:.-_>.':'.j /~i\J~l)::- _ -.. -

·. : ,,. ; ( b ) Gener.a. 1 P ~? o s,~: s.,,;t" ·· , ~ '., 1; ~•~ ~ •·, ,,. !\ ; ;f :;·t t~!l '~1::.~~;.~;., 
--:,,:? ::. ·, - -, --- '. ... The· :provi s ion·s:-~--of t hi•s>'Code·· s·ha·11 ii, e tc-oris-t'rued :.;:;::, :r=f;.~:l --

.in accordance with the general, purposes :~hereof, to:-_ ··?.:-'.>- - .. · · 
-·. - . , • . '' - -- -. ! '.;·-:.:-_~·-.~~ '.-... ,-. : ·:,;,,::';·'.\-~;.~;>:->' ._ 

.<.-//f.: .. ', .·· -·· ·: .. · -~--
(a) Forbid ·and- p•revent --the- c·ommissio-n -,of ':-'of f:ens_.es·; ·· 

~~ :;=,. ~:. .; ·_-: ··;·. ~: :·: •. ~/ t:~ ; ·/_·;_ -~~ j-: ~~-- -:~; __ ?~-p_.:-~</. -~ ... ' 
. ::.-~•-~ ;~- ~- ,, ' :,,.. 

,,;~.:'s.•.- (b) ·nefine -adequately-:·the ·act -and niental-'state .,. '.:,-.;· 
"~- vhich constitute each offense, and limit the condemn~tion of 

conduct as criminal when. it is without fault-; 
.... .:; ~-- - '.! . . ·.: ~= 

J ~- ~- ·,. 

- ,-, (c)' i.Prescribe penalti•es which are proportionate·:,::·/:.<)·;::/. 
to seriousness of .. offenses and·. which permit .:recognition of>.•":--· 
differences in rehabilitation possibilities. among individual 

~ ·,t~~r _.: ·,_ off ende~ s; e) ::. 

.(d) :Prevent ·arbitrary,i· or-, ·oppressive:_'_,treatment 
•,.persons accused- .or ff ens es-.·:",.:- · · 

. .,•--.--. _,_ ,.._ 

: .. •. ,\. : .. - -
... ,~ :., ·"...: '"?"t" t;,- -~- _,.... ; .. 

_ •. 7::I" ; . .: ... =-·~ . ::' .. 
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. SECTION l.03. TERRITO~IAL APPLICABILITY • 

(1) _ Except as otherw-ise provided in this Section, a person. 
·may be convict~d under the law ~f this State of an off~nse committed 
by his own dondu~t or the conduct .of another for which he is l~gally 
accoun.table ·.if:.· -· · -· --<-',,, -~: '.·;: ··· .. :,:.-:,, ?{·:"-'<>t(\\- '.':. :: __ ;_ ;i- ::/,.J\ 

., .•···-.·· (a) e·1the~ ~itie •cOn'duct 'Whid1/ifi~'ri ~{:JtW\)f the· offen1 
or the result· which _is_ su.ch an element occurs _within ·this Stat·e; -- or ... 

. . . : - •. ,. .. c : "( ~) ':o :·~: ~~ • o c,c~:: i~g . ~ ::~~;!~0\.~!\'~1H!J;~l}J' ;~,;:r~·:i~~ · .. 
under the law' ··of ;·;this · StiltE(:to ::constitute- an :.-atte'rii"p"t ~'·1:~;'"':(dcimtrdt-' .an.:\·.,. 

off em -~it~i~ the ~tate,1'.,°,,~ •·· 1 \;: .. · ..... ·. ·. · ,:,\}j~\tt::LJ!:'iri;:1, 
· · , ..... -- ·· ·> ,

1
,C c ) · conduct .: occurring . outside · :, th E; : S tat e·/:1 s >:_:isµ ff i c i.·e n t · .. -_ 

· under the :'.law ·-of ,tthis_. · S t:a:1:•e·':ito cons t1 tu tti':'-':a tconspirac~/:ft'o:tconimi{/__4i1(,_.-
of f ense within ··the· .. State·. :·and _ an ··overt. act :::·:1.u·. f urtheraiiJ'e?of<such>{~;>f:~.·; 

... conspiracy O Ccii:s ;:ith~n::,~~e ist:t ;·:or ,,•.·.• ::: ·.· '' ''"':;"r:tll~1i)]liililtr 
-- ., .. · '.·. ·i(t . (dl ,-conduct ... o.ccurring within~,·the- Stat-e"?es·tablishes;T<\ _ 

complicity .in .the_commission .of, ·or an attempt, solicitation-·or::/:'>\: .. • . 
. 'conspiracy·· to commit;. an:::of"fenset::1ii another ·:,Jurisdiction.;·which '.!a·ts:ct .. 
. is a~. a,f ~ ~ns ~ ~nd;~ ;~h ;,(, i;r" a,; l~M.~~ ~ ~ig O 1; . •. · 1 §sj:fiilti{t:/tfi~ii~'.{ 
' ' ' '' ' .. -.''·:(e): the .·offense 'corisist·s--of the, omissfoii~·to pe.rforiiC,a 
·1eja1:·diiii' 0 im~6s~~·by\f~~

0
1~~-cif~t~i~:s~it~~with ~~~~~~f~to~domiclle, 

residence or a relationship to a ~pe~son, thing.or trarisaction-in'ihe . . State; or , ;, , < C:' > .t c':•i,:\:{•7?;,C 
- ,.· .. :::I -·(f)>th·e··offense···is -b"ased~:on<··a··statute·-oft'this-:st:at·e<·-: . 

which expressly prohibits conduct outside the State,' when the conduc·t 
·. bears ··a re_asonable::•relat:ion to a'.'..legitlinate.-:interest of.?1.this:'. Si:at:e~:.,.:-':-~ 

_ and the actor, knows o·r should-know· that his conduct·-is likely :to-<:>/··: 
'' . ~·--a ff e Ct ,, that' i'n t ere 8 t ·~ ' ; .~· J >; ,: . ' '' < ': ,·.::: _:;_.:>' '.,-. ·- ~. ;". ';T;,;;:;1;;_-,;/: < t ·~=- < fj;1,'.rif{~3J:i:'. 

· • . (2) SubSeCtiOll''.'Cl> (a) lo~~' n~\: app·1fw1rnn·::tiiLr. ti:it(f; 
_a specified result or a putpose to ~ause or danger of causing such a 

-_ ,.· result. is· an ·element< of '-an', .off en·se and the··, ·result o c·cu rst or·. is.-- des·ignE 
or likely _to occur only· in .. another jurisdiction w~ere_ the._ conduct_·<,-· 

·- charsed would not~ c:on.s tiiu"i:e ._art.offense:~ t.- unless a·, leg Hila t ive···_ purpose 
plainly appears to_, declare·_ the conduct criminal regardless of ·the_<:':: .. 

place·· of the. res?lt: ·, .. :).?''·L , \~ : .... ··• ,,J?·':;:'.\'iS;J~0:t'.iTX:"tf:-
·. (J) · - Subsectio·n···_(l)(a) oes noi:--apply when:·.causing·:~·:'.:_ < _.· 

particular result. is.· an -element. of an· offense -·and thEf·,:"re'sult '·_ is·· ·'.cause, 
:·:. by conduct:; "occurring·. OU ts.icle the?,s t'a i:e w"iiich. would·-,. nof:":fcons tit'ui·et an 
.offense ~£~the result had·occurred;ther~~: unless the_ a6~6r_ purp~sely 

or knowi~g::)·:~::::. :::,tr:,::.::IwiNt:J:,: i}t:::h'~j it{J,d~a-th)~/ :h~ 
yic tim. or_ .. ~he, bodily .. impact, causing- -d~a th -_constitutes a·~· g

9resul t" ,_··< 
within·. the· me.ailing'• ·of Sub ~ec t'ion:::·:c1 )'(a)·" a:nd = •. :tf . the-:.: body·. of'·, a homfcide 
victim is found within·· -the State·,·.,.i't··1s' pres-urned that au.ch res-ult ,_ . 

.-occurred._w:i.thin th~ State~ . __ .;:?;:_·, ... -- __ -: - . - ;'t:, ·. __ --. ·{.~.,/.""-

···• < s) "'. ; Hf;;~ ·st1 iiin~i ud!'t% h ~'f i;i ·. ~~d ,,· ti1i: e riii'n:c1·•.· ihe· ':'~f~ /. ·. 
_space- above·. such :1and and,:.:water th - t_ to :which e. State 'has· 

:1egisiat)y,~:.;cj~-r"1\4\ci'!.\~)TC.,: -: ' 
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61.03 Commentary 

-_ ._ ..... ,._ -~al._ The existing basic _.r.ule· is "that an essential element 

necessary to the invocation of jurisdiction in criminal cases is that 

the crime be committed in sta;e in which the :crime is·_ ~ried". 

s t at e v • Mc Downey , 4 9 N • J • - .-4 7 1 ( ~ 9 6 7 ) ; S t a t e v • S t ow , _ 8 3 N • J • L • · 14 

(Sup •. Ct. 1912}~ State v. Wycoff, ,31. N.J.L. 65-.(Sup. Ct. ·:1~64); _,, __ 
. . 

State v •. Segal,· 78 -~-•_:J __ •: Supei;~~~-;27_3· (App. Div. 1963) ;_ State· v. Hunte·r·, 

40 N.J.L. 495 (Sup. Ct •. 1859) •. -This statement of·.the law~is similar· 

to the ~ule found in other states that, 1 at·.commo~ law;-a ~rosecution 

could not be brought unless .the "gist",.-·of· th·e offense o_ccurred. __ ,_"; _ 

I . " __ 

Literally applied, · these rules woul·d have precluded the· possibil~ty 

of prosecution in more than·one jurisdiction. The difficulty comes 

in finding where the "gist'~ occurred or where the offense· was 

"commit.ted". 

Fac~d with an increasin~-importance.·of offenses based upon 

conduct which was interstat~ in its n~t~re, mahy ·Americ~~ legiilatures 

enacted st"atut~s extending the ju.ri.sdiction o·r' the sta-te· to offenses 

committed at least partly ~~tside ih~ state. MPC Teniative Draft· No. 

p. 3 .(19-56) •. N·ew "-Jersey nevei:: ha·d ··such a compr.ehensive legislative· 

·did copy· an old English statute as to venue and jurisdicti6n ov~r·· 

homicides. (N.J.S. 2:184-3 carried forward int~·R. j;6~1; S~e 

St ate V. Wycoff , 31 N. J • L •· 6? (Sup • . Ct •. 18 6 4) ·• It. a 1 s·o e·n t ere ti' ·t n to 

some interstate compacts (se~ ·state v. Federenko, 26 N.J·. 119 (19-58) 

and Stat~ v. Holden,· 46 N.J. 361 ·(1966)) and enacted legislation 

extending its criminal jurisdici.ion three miles into_the sea. 

(N.J~S. 40:18-5). 

.. 

,-

The Code would, in the Secretary's opinio~, ··somewhat broadei 

the':cri·m:111·a1 ju.ri-~dict-:i.on of New Jersey over that now foiind in our 



',. ,:•.,,_ ..... . ' 

In vi:t~w of t.he: c:ontinued .and -i.ncreasing_· impor:tanc;~:{·o·f cr.imina1 
,',.,,.,;·,' 

·. c~ndu~~ ··which';1s int~'rst:atl\1-.fr<nat.urr a~·d given :t·he: p;-~t~'ifionf·,::t:,r::the 

defendant from the .provisiona:cof !!!L 10 ~f the Code · (Former -P-ro·secution 
''· .· ~ ~/··:.~ 

.· in·· A~othe~·.· Jurfsdiction:. Wh;en}a::·n~r) t. this:;~ee~s-: desir~_bl~·}\-,~Th~ 

,. C~mmission•: may~· howev~r~ w~~f: eithii: to re-comme-kc1\;i,,_:mor;:::r1Ifut'i:e 
• ,::, .,•- :• :•, / •':: ., .:.•,' •"•"••,:•':, ;:' ••,:.:, •• ~: ::/ •-:, • : : • ~:•, ,-: ; >: ,. ":,7• i:":, ~;;;•: ,", ~ 

: :.:~: 1::: n: ~::::::I;.~ o pO; e';\. ! :t:i~t•rit}t,~i~~[l;~t~t11iJiii,.·;~ii;i;--
: .2. Th~' o'ffense·-ma/{Y~n-der··-~~1~:0,3:(l) b:e based;::_u·,·~n\;t,ither 'tile 

own· conduct' -oi:'1 th~ i'~ond~~rif :;~~~h~-if~rWhiii1?:Wfhi l~g;'l.1y 
., ' ~.:,:/ .. :.!:'•~;· 

, -a~countab i'e: \::This latter.· is , def iried. in § 2 ~ 06 ~:>/under) t.~~{tc·~:de\).·1·f~:=·'.fhe 

i.ffense is committed wholly o'ripartly with~ri.t:hb stat:r~tt;\~hc~;~L.ce 
. :_ '~:.::· ... ;~-~:;.{/= :('.: ·-:c -~·-: .•. , • 

ia: liable here ·even:. though,· hi·s :.·acts.: took place entireiy:::\fut:'side ·;:ih~~-i'._: ': 
. ' . . - ,', ' 

: .. This - follows the _:iiiw ,found .-fn m·any st~te. sta.tut~~t:j(\~.MPC .T~~•t.at 

Dr a f t No • 5 ,: . p • . 4 ( 19 5 6 ) ... would, however~:. expand :.liabili~yy somewha 

from.that found in our cases. ·In·: State v. ::wyco ff, _.31: N. i.·L. ,: _6·5.' (Sup. 
'" . . ., . . . . . . . '•• 

1864), the court found that._a ·_pe_r.~~~----'.~-~~_was·:an.:acces_~ory:,_b·efore 
. .. ' . . 

fact· to a larceny-, :ln -~e~~_.Jersey .·. couid not., .under _·th 

. be ~convicted~<: He, ·whi!-~,:,i.n::;_a.npt'p~r s~~te·,-•incit~d-:, and ppo~~red hi·;:y:-_. 

age1,1t, · __ <J~ ac_~~mpli;e -~g ent;:~;:;;~i~ :,,·state an.t:; commi_t \the: J~}ony ~::,; -·ih~_.i,.·: · · 
.. . . . .. /. . _ . __ . , ::?z2<-f 1:,:'::.:,::; :::(>? •.:±h· 

court recognized- that, if. the: defendant .. had sent _an .. innocen·t ., ~gent·./into 
< < < • • 0 ••~ ,. J,1:: 0 • .,. ~ •, ; "~• .- ..... •• ' • e • 

0 
, ,, 

0 

•. ,H •· •• •, ' • ! < < •• •' '_, 

·.·.• the state there wo~ld, bejurisdic tion-7,.otlier;ise the a~Clmaly, wotldi 

.. ex i 9 Lo f ... ·a .... er ime: ~~ J ·:~,:~'.::;:":i b ~·~ .... Cr ~mi ~al"~ :-b \1 t . wh ;i{:;\;h ~::: }.::.e:r 
instrtime~tality em~ic,yl!d. [h J 8'. conscious g~11!:y !l~en~;\;ttiti:et;i.11 

to· act ortf?.:.:r,efrai~l; from. act in&,' there ±,~:·~o··room .fo;CJt'~\;·i~~t}!~r·of 

·. a .constructive presence in the procUrerH;)?lbid. · .. Und:t"i~~ code";~i:~e 

·, P;ocurer would ·be ''l~gally .. acco.untable'1 )-for the acts of :O'.th-e ·person. ·-

wit_hin -~·b·e st~te (~·2:.06(2).(c) _.:-~nd.(3)(~)) •.. There seems· to be no: 
. ·- , ••• . _.: __ -: ·. ,· , .· .. >·•· •· • }}:\/', .. :::•:<:,.;-:-•,·•;.•".ii ,.- ··.·· ,i'. ... ' . ; . · .. _ .'? ;:> -::.,:,;:.t,... . l. ·_ .. -: "i<:.:.:;,:,;:··••:" •~···: ., r:J;;- :~;_ )i '.: 

."5!::mr f tt:;J,:1~·EP·~n.:.0,l:i ... :t,:{j.i_::}P,..;},i;?J.~.;fti?"/_:_:;~-~,JiitrQ,,Jntnf' y~ ~ !~HC:!:•da s s e 
9 

•. •.? ~ ,, ' ~ - • ft ~ - ~ n r n - n ~, - ·f?;·~:~-~-~l~,~~ {;~ {/:i:ti!'~:~~ ( 



.. " ' ., 

thought-.:to.·.be necessary to ·find:.the--d-ef~nd~nt·within :the 
.r .', , • I • ". • ,' .-• 

state)Jher~_::t~l~, crim(_was :••committed"-
•,; "•-' ..... , ... :. ·-::/-~ "< :.:.•, ~ ·,. ·,, 

S:ta te ·•:'y:)'.iai~ra:-~., :.-:35 · N fJ ~--_ 
- . . 

:7$ t. 8.9 ;:,:( 1961.) •. 

:3. .The ,Code: 
. . . ; ' 

. ~ . . ' . 

a con~ict_ed under the 

(a) 

·._ ~e-su~ 1t{is _s.uch.\an · element 
·,,_. 

,,.-.', .·-.•''. 

···:·This :1s subject to· ·iiL03(2l~:a~d ·(3) tfconc~rni'ng situatio'~s• whefe; the 

· criminal .in the othe~ sl:al:e, ~nd 81. 03 (4); cl~1~rning the 

o.f. llresult". in homicide cases •. Both - excep.tions 

discussed below. 
·-. . .... ':. -~ . . .: :. •, .• . . . . .. 

-:Our cases :have many ,finstaµces of_ situations which· find either 
\ 

which is an element .or.·,,a result -which is- an element· ·sufficient· 

. in this -state. i;.Thus ,,.:::in State v. West,·:·.29 N.J:/ 327 ,(19-59). the 

. , ' . ·; _ . .-·.:;,·_. ' ,·... . . 

Supreme Court. found suf f icf-ent>lloff ens ive · con duet within ::_.t New . Jer~ ey J 

. ; ::.-.~·-':- :·,.: . 

S-ee also State v~ -Lang •. l08---N~
0

'J.L. C98, .at --102 

New Jersey, .. fatal·.blow in New York, -:~ictim ;tr~n~p_o.rte·d· to 

by def e~dants) ;~, Hun te.r 'v. State, .. 40 :N .-J .·L·/~495 ~-,: 5~8:·:,:(E·.·&~A};/·: 187 8) 

(bl~w ·in New·•--·Jersey-,:- deat:hi .in• Pennsyivania). 
~ ··-···,... . '. ~ ' 

·_ . instances where the· Code -would find :jurisdiction·· but' 'our·,:\::ourts:· have - : 
. - . . . . . ' . ,., ,"- ~- ' . . . ' . . : ' •" ... '. . . 

' ~.. ";. :: ...... _ - ; 

not. In State v. Carter,. 27 ··N-.J .L. ·499 (Sup; Ct~ 1859}·,,-_·:{h~ fatal 
. . . 

... 

. blow. occurred in .New' York but death did not result until' two day_s·:· > 
. . :·· . ,· ,,··· . ' . . ' 

1 ate r at which : _time the· ·vi c ti m d i e d t n New J er s ey • The vi ct i m had 
.·. - ·.' .. ' .. ' .... . . : .. : 

_ come to_ .:New Jersey.. voluntar ly • .,. N_o "jur~sdiction was foµnd he.re· 
... , v< _. 

· because ::'~,?,O_ act ·,;~~'.'W~ctsJ;• done_ 1_in this_ s tat.e by:, the def e~dant"-.:-: 
:,'~> ·,': ... :,. .. -:.-·':·:·-~;-,- :.s_ ·'.,:,; . 
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. ··1 

. . . . ' 

because ·a ."result which ~s * *. * -an·.~lement 1
·• .of homicide occurred her.e •. 

. ·, .,, ~ .. ~ ··,/ ·, ' 

:~ct. '191:b·';; .:::f h/"\ief e~dant 
. -~ .... ·" ·- • ,; .·;:! 

' was tried ·;.and co1.1vic te/··~f:'attemp t int,:•;·f o •. ·-·couns el.~ a~d"ti~&~-i.~;r•·:·a'nother: to 
• , , • • " • • "' ., , ' • • U " ' ,. t'C., • • \ •~ .,:; •. :.•~ ,; : •• •• • •• "•• • H • • • 

. J\: 
~.• · .. ·•.}. ~~--::•--·, . .._:-,·._ : • . ·:• ,_;." ,•-~•- ·.•; /,;,.:·f;."\' 

violate the-_ elec t_ion ·:·i~w!:l ·-~ of ,c:.,~ew 1 

.ikr~ ey ~ ;" 7 He had-. wr:l. t ten -to the other' 

per 6 on·.·•· a n.d ·. ma i 1 e d t h~'i{! Ger e.tl'. o.m .·• ~ ew .· i!;t!Jt to. !~~'~ y{t~il~t.:,,} t was . 

never .receive_d - by·:.the:·:·: ·;d res.see ·and , ... came.it11to:'. the.°' .~an~1~':'.:~I,;:j:;t:~-";·ecut·or • 
.. ··_ - -.·_ .•. · _· .,h,/-(,·~~-.)_';t}!::t~'ti:·: - _ . _ '. . :~·-\t\ttttf;": ,:·'.~·d\fif{r\x;:)':t~ff}iil:tiiiri\/}:i<:Ji• /\:/1:r-,.2;..--

. · . New Jersey .was-/£ ound:.;,to-;: be:;.wi.thou t. jurisdiction .to./prcisecute •. • . The 8(-~:-_ 

.·.· court r ea: 0 ne~; ~h ~·~ it Ts : ht ~i; ~·~ •. ~he re . '';:I~\~/{t!t1rt!!'f ~0

Jedt~l['h . 
. t" .,_, .; :; ';,::\ ;'j ::.- . ' ' ' ' ':,:. '·_·_ JC:;:;',:;~~ .~iJY~ifh}~;:i-':/.::{J . ,· . ' .. 

has jurisdiction and\ it:~. is only:~• the•·_:_ co_mpleted-: act':\ ~-hich_:?(gives 
·.,. (:\·.:~:;.·t :.• ' . . .;, ' .. ·:·_·,;·-•:.c,., ,;"'.' . 

-· occurred 

where conduct occurs 

an attempt to \omtitit an offense within th~ state. ,c,The Draft:er~ of:,the 

Cc:i'de state thisi_to· .. ,be t}le. ·commo_n Jaw_- although __ they; :conJes:s_._to being>,~ -
• ., • ,:. ' , • . , , -i r ~, .~ • • 

: .;_·.:.~::.:;.,_.:· .. ,. ,;, . 

·unable to~- find -Judicialc prec~dents •::_',:·MPC ,Tentative, ,:ri:r:~_f t',''.\.:/~.o:_.:. _5,:· :PP>~-', __ lC 
• • . • •,. :. •::•,_;_~•:;:(>:•~::.-.... ••.:,;• I•• • 't 

(1956). · The- Code, woulcf _not, 'req~ire_,i· :th_at; an~ _agenC_Y,:.-oF: .. iA.~-~,ru.lI1:en:_talfty 
. .. .. '• . . --.. ' ' .. , '<i. -"'~-'""~-;.~e;~'.f~:~"':--~---:p.,: . ---•· ' ____ \':' . ''/i,i\,::-._ .•. 

enter,.the staterbeeauSe·- llth_e __ ;Sec.urlty ,of .th_e stat~ '·:1~::·.threaien'ed .by,.~-,·, 

an attempt to Commit. a ~:rioUs Of~ense in :he s~~;i~••f~o,n·'~~·i•~'lt)'tlf"'. 
• -:- •• - • _ -'--:. ::,:,•'.;,,,,,.::,,·_: __ :·•,-'.

4 ;.,,:,,;,,--,;-'.';,•·""''.'>,,<::':·e::·';::.·:' :· - · • . ,·:,;:,?/':t\::'.'-.:_::'D)f.::;_;'.:"' .. _,,: ;'••.r···~:· 

. state and· this/gi-v_e,s ;J:.he,•
0

State'a.,,s·uffi~ient- intere'st .:to'•c·~-11t:roJ. ,'such_· 
' . . .•. ~ ·--. ,· . • . . .-. •. ._, '" ...... .. :...: ~\ .• _.,. .•• .,,, i-" ~, . ·-· •. 

' ".; :·:•_\;:~ '.:'•"~·."•. : ·,_, • -.\; ·-•: • ,/.·,:'._.:.'-:/:•(\:- <• -'i, :/,;. .. _ ..... •/• -•·.:,./{: ,: • -•• . ~, :·,1.: c!.~~-- ,:\_ ~--~- ,; ·,• • - ~~•i 

conduct.:.••.:: lb id:){ This: :_reasoning,_·i_s··-c lea.r2ly>_ou_t _o_(;:s~t-~p_i :i;_th .. tll __ e ,:early 
.. _ --~-:-· .,.---- ·- . _ -- .:: _... . - : · ·: : .. -::~t~=----·~·:·:-: .. 7·i •• _ -: : -_. _,; .•• _ = ~-- •• : .••• )..:_i·.- ::,;;~ -.: :':_-:,, ,_. :· ·:·->/_-._-:_:_-_:_i:·_1_\1~/-~~~ .: .. r........ -· · · - - · 

. ~-:-,-_-!,";'.;, .:: ::-

cases :,o_f~ ':Wycoff·_ ancL,,_C.~d:er, ··::supra ,\,,b~ t:: ::i~ -~in :St.ep::·:~((t:_~-~::~~.~;'r~9.i::e .. : x:ecen.~ 
:·· ... · ':"• ~-·-::.::~,-~<-i""~~:-.: .. 

·. · cases of LaFera •' inf r;;:_,~and West •. supra ;·i:a''' ;•iv::;;,_:,_; __ :_,_'._·_r,·_i~":}j{:j~';1;;;}··,•\-~:(,,,.,'.,.,,_j,fo·'.;,: __ ;{i .. 

·•,,. .. ~- ,, - ~:;· .. ·:' -:~!::{~-~-.~:~:· ... :.:,. /::::·: 
-,c~)\proV1des_ I~r Juri.s~-!c_tion:: over -a ., 

conspiracy. outside. the: :state_ to commit a .crime within :the .stat.e, 
. . ' . .· . ' 

provided . th.at. an. overt: act . in pursuance· of the : co~spi~acy occurs withi 
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"It is stated as a general rule that_ a conspiracy 
may·be punished at the place of the illegal agreement-or at 
the place·where an overt act is committed in furtherance of 

. . . ,. ~ - - . 

•.•. _ ... ~: t .,.:. .,. i t • * * * The rat ion a 1 i z a ti on is_· t·h at the ·. a gr e em en t ·: is . · 
re~ewed at ·the place where the ov~rt att is committed. 
Doubtless it is fictional to -say co!lspirators -renew .their .. -
ngree-ment at ·each such event, but the result is commanded. by· 
realities. Frequently there is - no direct evide~ce oL the. .;'t:'_i/,_-. 

·. conspira tori_al agreement and hence the place cannot be shown~ _· ._· 
Further, it would be intolerable if a group'-- of" men ·;-could lay-,:-.~·\:_;
plans to execute a _nefarious scheme in some distant jurisdic-· 
ti O n , ' in the hope th a t the s tat e. · w her~ · the scheme .· w ~ s . _de~ i s e d -. _:.. ·;',° ,-~ _ 

v i 11 . b e 1 i t t 1 e ex c i t e d t o a c t . " · ·· _ -.- : /\ :,'(~: . .-·- . · . _-· _ _ . I' ____c_..--. . . . . .. ,, , '· '" "' ~ J/f * . . , ... , : ' > :< ""~ Vi(~it} ,y ; ,; !',Cr,'i.'jic; . 

"Some· doubt may 'perhaps arise if. the overt· a··ct: is· '-~·:-
negligible -in character. • _but w_here :, a conspiracy_ if 
formed in ·one jurisdiction to a,;:_hi~ve an.:i;I.legal ·purpose in~
another, there is no reason. to deny th~· latter ju~isdiction 
the power to prosecute on the basis of· an overt act there." 

·_'.-.*~- •* *-···,_t,: * ••· - _::.:.::c:.:,':·:(/,>,,,~- .·.> '.-'~•.f:~z{ ( .. 
"Hence, since here the alleged purpose of .·the ,.:--•, ... 

conspiracy was to subver.t ·and obstruct· a law· of the.·:state· ·- .. ,-~·,·-,. 
by conduct within the S~ate, it is of no·moment where the 
agreement was made • 11 

( 3 5 . N • J •. at 8 9- 9 0 • ) · . _ :- :-: ~; .,a :L ;- •,<> 

...... · .. 
(d) Paragraph (d) deals with the-situation where conduct 

'.::: 
.\ .... 

v 1 ~ ~ 1 ~ _ ~J1_ ~ _. ~ tat e· ·es tab 1 is hes c om p 1 i c i t y in the co mm is s ion of , o ·r a t t em p t , 
-: :· .. ·r ·,: ,:i :_-,· ., :- _;_· 

• olicitation or conspiracy to. commit an offense in another jurisdiction~ 
·. '· •• ·· ...• 1 

Here, the conduct contemplated m~st be both an offense in this state 
.:) •,· 

and in the state where the resrilt is to take place •. - The Code's position 
. .' ~ '.I . 

- . -"-y __ ., __ • 

Mould refus~ to follow, People v. Buffum~ 40 Cal~ 2d 709 (1953), 
. ·: _:':'.: n '.':--1 _:.: :J : ,. c_ ,'. :" , .. _., .~ ·1.,: 

holding that it is not a crime in California to conspire to send a: 
•., • ~ •:•. ?": • ,-: 1rt"' 

0

':: I 'r' • ~-• ..--:-:.::._•~~. • :~? ~: •-

vo=an to Mexico to be aborted. The place of occurrence i~ t~ought ~~ 
.. • • ·,. . . • -··-··;.J • ...... _~).- .J • i;, • .- '.·J '!' -:• -: 

be immaterial. MPC Tentativ~ Draft No. 5, pp~ 5-6 (195~)~ 

cases were found although State v. LaFera, supra, (35 N.J. 75) assumes 
•,~ .":: I • 

.. ·- . ·-

that prosecution in one state is· proper even though the c·onspiracy 
- ; ~ ..i : 

is to be committed in another. Fur the r , the reasoning o f th a t case --

leads to the conclusion· that the Code's view would be followed in New 

Jersey. 

;.- . -. = ~ -~ 
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-· 
of an omission to perform a legil duty ·under ~ircumstances where the 

failure is cri_mi-nal·.· - ·rt pr·ovides that the-·offense i·s commit:t·e·d wit:-hin 
• • . ~ ,_· - / •V •. 

the state ·:r.f ,:the 'duty ·was t'o· ·be· p-e-r
0

fo~l".-~ed· h-ere· ·regardless .of the -- ·_:·_~-·· 
• •., ••• ,l" 

.-. ·-
I., •, ... ., ...... • - -- • ·- •• 

whereabouts .. ~£ the accused at the time of his non~performance.- The 
. ,, .,... . . . . . - • . r· . - . - - - --.. ' . . - .· " - . . - . - :,- - - . , ~- ,... : .. ""•_• 1 -:- • :~ - ~'j . 

limi;ation 'as to "domicile/-residence -or a -relat~onship·- to a·_ ·person, · :_ 
' . . . 

. ~- - • - ..... ---- --1 - • - • --r ~ ~ ' .' .... 

thing or tra·n·sac.tion in the ··i:tt'.a.te''- is intended to reflect·- the const·i-:; __ 
' ••• '. ' - ,,,., •• ?•---~ -'~ --,,.-,- • •• ,~--:· :_~ -~--:,;! •• _., __ .:,;,·._ 2,,---{(~-:-<\-:~:.- ... ' _·.-.. ' -~~:·;:·;'-,,.--

·tutional liinitation··o·n state··_auth.c>'rity to Impose -a~ duty·:··:o(jlerforman·c·e~ ·· 
. . . : -· . -,/ •. .-:. '\ \ ;'. ,·_:.,:,;: . ('.;~, :-- ., , •:; ~-:~,'.;';_· ,-.··_- '::.\ ]/ j •. ,·a\.::; . -~-,. ,, :~ ;\~.: '-; ':·~-\;e\-: ·\.\-.;-·/~<:_·,~tt~-'.:>)~-:}/>
·upon an ·a:bs_ent·· person.~· MPC Tentativ·e- Draft ·No_.- 5, p. · 7, (19_56) •. No~:·;'-;:~_;-_ 

New Jersey_case wa's. fo,und-. c{~\ it\tte ·v.~--:.Brewster, 87 N.J.L~- ,75. 
..·;.: 

- (f) Par~g~a_ph · (f) deals with- the situations in which ·a 
. • I • ~ l • • 

state may ~alee cond-~-~
0

t:- · ~-~~-~-~~fri·g;c -~h;l1; ~-~ t·s:id.-·~: \{~ b~~4'."/~};-~2 -~;~,i-~'i,~~{{'.\-_ 
~hen no ·eleni~n~.~ -of .. 1"tt-/~---- o~ff·e-~s,:e:-·o·~~~~:s-~ ,~:1-thiil· the 'state··?-~:•:1-t·- ~~q~i-~~'~,¥t_1-~-

t .. • • - • , --- -- ': • ~ •• - - ~ -- ~ • t~ .... ~ -, ~=-.· .. ---. _·,. -:: .. -:i~~~ 
an express· prohibft:"ion-by the··1egislature of that conduc_t_ outsia'e·· the 

4 ·- -

state, that·· the conduct'-. be~-r-, :a~ 0re~~--011·~~bl~'-·~e-lationship·_··:·{~ i.~;_,·l-eg:i\·1.~~~t~ 

interest ~t- the \st'a,·t~ -~nd t'h1tC 'i:ii~(; art~r know or -~h-~u·1-~{i:~o~~, <t.hat··. hfs 
. -

.. - ' .. •. . ... ':'--~ .t;:; , .. _.,. -: --~-_;.. >' "':· ?;;:f~.,.J 
MPC Proposed Pinal .Draft~-_ 

.. 

196_3), and: State v. West·,· 29--N~:j~ 32'7 {1959) ~ conf~in-.-la1i1g~,~~ .. ~~\;,'1{i.,ch ·_ 
. .. ~ . 

give rise to the belfef. -thae ou·r cou·r_t.s\ in ·appropr.-iate -c-ircumst·a_nces • 

m_ight find ·fu'risdicd.on of this •·sort/: See also St-ate· v.'·'·Hoiden./46~'.f" _

N~J. 361 (1966)· and··St:ate ,,-. ,·r"edere~ko, 26.·N.J.-- 119 (19.s'aY- (int·e·r~tate 

-. compacts)." B-ut' see'• State v •. Stow, 83._ N.J .i.:·-. 14 ·. {Sup. Ct-~ 'i912): ,_ - ·;,-'·_t"'': --------
. ' 

4.,- - Subsections- (2) and (3)· limit the scope. of·.:_·s~bse'c·t:!°~n,:":\:~·-

(1) (a)· in cases where conduct in this· state causes a result in-- anothEfr 

- state and where -that other state treats the conduct as not-being 

. criminal. Here, a qualified -legai effe~t is· given to that other 
. t 

\ 

St a t e ' s _ 1 aw :· Where the resuft ts·gesigned_ or likely. to occur in 
• - I ~ • • 



which. treats tha·t -.result as non-criminal, _conduc.t .i.n · 
.. , .· .,_:, ...... 

:th.is state ·:1ea~~ng,.· to •t_h8:~ .. _res~~it:Js ~ot crim_inal_.''uJJ.le_s:s '.·.a_;;}.~gislati;.e 
. ,• , , . •, ··. ,... j. '; / 

p'U~poSe P1ai~iy ,ippears·. t.o d~{ia.ie 'the/iCo,nduct • criminal reg'1rdles.S •.~f · 

·t·he place .of ;the re.sul,t." ),·,se~'<MPC:::·.Tent:~tiye.:_Draft No. :s~- .·p_.:_,6_:(1956)· .. · 
. ' ·-. . ,, ' ' ·:·~.: \.\:~ ~ 

:cf.·, State v •. West,-29 N.,J_~~-·321f.'::c~_959},(and .. I~ ~e Cohen, 10 .N.J;., 601. ----- '· . . . . ·•· .. ' - ... ,, ,,, ... , .-· .-.- ·. . . .::-" •·.· .. - ·. .'·..,, .. - - . 

·. ~-~:\ 

: state where it wouid not. cons,'titute'_•:an offense··:,iL:the .:re'sU:lt~-'.had 

'occurred there · but inst eaa i{ci~:d~!~~~t-~ J'.if 'f!Hf ~}};f {tt~(f ~{t offense 
• • :..,:· ,". ::,-- ', '(1 ~· • 

iJnless the result .was •purposely_,.o-~ knowingly :_:cau~e-d .withirt:'•i;th':is · s·tate ·· -
. ' ' ,,, ,:. ' ,:,, _:·:t;{>;')?:.i/':~;;' ' }: ,,. ,, _]·.:,:/•:; ., 

-(lll.03(3))._. -, ",:'_:,· -- ; ·- --~·:1;·/ _· :· 
':~ :-_ .. -_\. 

5.· Subsection· 

(a) _,,E.ith_~r_,,.,t.he ~.deat_h -of .t_he :·.v~<:-~im ',:o1i~(':t,~}~c:~!~~;~;i1y _ i~~;act> -

death are. sufficien·t-~to·. constitute ,,a '_'resultl'.,~i't}:lin·::the ·mearling 
•
1 

'• : •, ., ' /• ,l /;,_ • ',; 

_.:.·.,,_'_,·:,':·:·' 

·of Subsection (1) (a). .This r~le is establi:_shed because of :-the "serious 
. .. .·, . 

~aturell of ho~ic,ide, "the\difticulty of detection and-.the: fact that .. 

the act causing death .. and the death may be fa~ ~p-~r; 
0

.geogrc1phic~lly0 ... 
. . . ' . . ., .. ~ . ~' ., .,_ . . . , , ... ' ,:-/. : :_ 

'The' .first.provisi~n ·1s •·d.esig~ed' 

... : :. ~. ';. 

state_ though '.'the .. death occurs· :elsewhere. .Ibid~ .,.,:A provision 
• '.·:: !", .. . ~ ' ,.-' ·: ,··,::::_;· ._;~_.;_;·:.:.:-::·- :.·~.-;·.__ ~.:, .,_ -· ; -:~-. .;_'.-.-,;_-_,-_. ~->.-~:;;.;:·-~·;_,;_·;_:~:._:-:'. ·.::; ., . 

__ :,:,..-.:, 

siiilar to ;his allow~ng ~he-~tate~to convict_where _there~J~'~onduct 
• ~~-- -<, •• :~· • \,,,._ ... 

within the state cons ti tu ting' an attempt,, to ·commit homic:l.de.- but 'the '', 
·_. :...,.., ......... · f:.·.:· - .. · .. .,,. - .. -:J,) ! · ,·-· ~::·;(.,L .. :/~:'--.:'/::_; ___ .._,-,: 

death ~ctually o.ccurs e{~ewhere was ;liminatedfrom the.Code.··.: Id.•at 

The · second provisi.~n_ iri~the Code ,,is where death occurs in 

st~te. Though,_the,placewhere the victim dies may_J>e far·rem~v'ed.from 
. .. -- ,... . 

the pla~e wher-e the def endan ~ ~ s condut t occurred~ pr~c t ical ·cons !der_a- · 
. . . - . ~- ~ . : . ·.... _, . 

tions · lead to this rule because it may· be :possible to :determine- whe·r~ 
' ' 

Vi Ct i m died· bu t n O t where . the . fat a i b 1 ow was s tr u Ck • ' New J er s e y 
the second _rul_e, 

-~ .. ; .. ' ... " ' 
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the state and death within. · Stat~ v. Lang, 108 N.J.L. 98, at 102 

(E.&A. 1931); H~nter v. State, 40_N.J.L. ~95, 546 fE.&A •. 1878) 
• •.,, • • • I 

overrµling State v. Carter, 27 N.~.L~ 499 (Sup. Ct. 1859); No cases 
' - -• : ~ '• r, < . ·i, . :, .~: 

were.found on the first point, i.e., of impact ·in and deatb out. 
•' • -- • ,. •• • •<,.•I•;•· 

. -
' ' 

carter assumes that i~ such a case jurisdiction would exist. As to 

venue , . where an a 1 o go u ~ . r u 1 es a r e a pp 1 i e d , · see R • 3 : 14-1 ; · S ·ta t e . v • Bro o ~ 
• • ' ,> - . - • • ... -_ ~- -:-: 

. - . . 

136 N.J.L. 577 (E..&A. · 1947); _and State v. Hauptmann, :·115 N~·J.L., 412 

(E. &A;' 19 3 5; · ,, ··., .·· .•..• : '.·•·. •: ,t; ,: ., .: !,<:. '. .. ".\-,- •. ,: .\ : ;.~.{(i~:,; f}if rit.'. :: ::, 
(b) The second_ specfai: -rule ·establish·ed'· H,·-··that if the 

- ; \. .. . : 
.. -, ·:· _r 

. . . 

body of a homicide victim ·is ·found within the st~te,· it ·i_s presumed 
• • I, • •,: .; ;,;• ~• •. ~- ,:_. •• ;_~ -~-- 0 .. ..: ~<~i. :-..':. ~ 

t ha t s u Ch r es u 1 t O C Cui r e d w it: h i 1:1 -. 't ~ ~ : ~ t a t ~ ~. : ,- I?··: s t a t 'e ~- V ::: :: MC D () w ri e y , 
._._ I .-. t,_•r· ••• ,.: -. ;., •--:'~_.I :,..: . 

4 9 N • j • 4 71 ( 19 6 7 ) our . Supreme Co u r t s ta t e d t h·-a t · 11 such cir cums tan c i a 1 
. . .. .. • I ,-:-, ;. ·_ ·.•, ._ - ; __ : :: ?. .• ; _:..: .,,1 i..~ -~- ,<; , .• _. ·,, 

evidence·as t~e-pr~se~6e o~~th~-bo~j-~ithin th~- ~tat~ h~i t~~~-h~ld 
.• '. . M 

-- . .. ·- ... :-': ,• ;_~ . ~ . " .:. - : 

sufficient to_ allow _the_dra~ing of_an inference that t~e c~ime was 
·,· .. ~--- -~: ... -~ •-·.. - •~1 • .,- •• -.- ~,. •• 

R. 3: 14-1 (c) where an· analogous rule· is applied.·_ 
- ~. -·· :. ::. ... : ._;; ... , . ..:..--

--· ~ ...... . 
6 • par a g rap h ( 5 ) d e fine ~ .'.- ·~ th i s .. s t a t e II . f O r. p u r p ~ -~ e s . a O f 

the Code. Its scope is obvious. For New Jersey, two additional 

provi~ions should be~~d~ed: 

·(af~·we.now.hiive a·statute which,· by means of the 

definition of '.' county" ext end~ . th~ --~ f 1~1Ii·Ji ;_j~-~i sd ic t i~it o:f :_Ne~-
. . - ' : ' - . ~ , -~ -.. ' 

. . . ~' ' 

J er s e y th r e e m i 1 e s : in to t ~ ~ ~-: ~ ~ a ~
4 

·-"~ \~-. ~ ~ ~ • ~ ~ _ -~ 4 0 ~ i 8 ~ 5 ~ 

be well to include such a pf~~ision _here~ 
.. _.·., ·-.. ~;. {;.- :.. _, "/ ' ... 

(b) New Jers~j has several interstate co~pacts concerni 

. · -; - , . -, · ·, ·- ··_ · ·,: ··· ,·:· -~ ,... .- ;,_ ,. -~ ._ . ,-_: ,:;·;, ,· ::': ·;;_~~{Yi.-~:·-: : . . =~ 
jurisdiction in its.interstate boundaries~with-a4joinlnR states. The 

. . _.::• ·, ... .. . _ .. ,, .. ._. . - . - - - -~~ . -- -

·Validity of so extending jurisdiction ov~r cri~es •is established·. 
_.-

S t a t e v • F e d er an k o , 2 6 N • J • . 11 9 · ( t 9 5 8 }_ ; S tat e · ~ . · Ho 1 d en ~ ·. · 4 6 N • J • 3 61 

(l966). Ag~i~ a provision specifically recognizing jurisdiction when 
.. 

provided·for in interstate compacts-should be included at this._point. 

'~ ' ! :: . 
- _._·' .'..~->:.•.·_ 



Other . S.tate Cod.es: .· New York has no general l'·Ter·ri t·orial 

_:~rovi~ion •. _·Only.,{ _)rqv is.io-·n -. concerning:. tu~~,i5.;i~f,ction -;in 

tile A i1a'.ri ff I ;:o cea 11: Was,' ~nc 1 ud e,{~:( "M f6~'{ i an has . re co;.,;; E!nd e1fJ~ ~'~ t 10 n ·-.'of .... 

• code with minor lc:1_11guage_ ,:.chan_ge~ .• . . ,- ·:. ~ •;:-' .~ ..... . .., ., ,· . . •·- ,... .. .., -.... . ' · .. 

· \~ l' j\/;.:·1 ·y;~ '., · -~f 

• 0 t;•c!c':~i .. · .. , 
,·::;·.:/\:::··. 

:u939 ~03 · ."J~risdicf~.on of s~~~te 

. --· -- . d> ,A p-erson' is s~~j iJt:~o 
the ·1aw of t_his state '""if: '· 

•·: ·.~.-(f;-3-~--J -

____ . ( ~•-) '·HJ' ?ti•;Iri,,f ~:t:rJl£t\::t?~~:-,. 
o'f which •· ta k: es -. pl if c e -fn .. : t hi 

. i, :_~_- ·-- •• !: • :·~- -.. •:'~;_'.\ :·· •\·:)-t:: 

" . ::·(b ):::,whii~:,,·.•out ··iri·t·h is:,:,~ t·~te, ·--~e ~a icls 
. Conspire S . Wit h , Or -ad Vi S e S ~ :_ in C i t e S , C o'mma n d S , : 

another to commit a crime .. ,iri this,.· state; or 
~-' .. 

(c). While out "of/"this s'tate,:he· ioes ":c~rn 
•intent ~hat it cause in this· state a 
in a section defining a ciime; or 

. . . . :~ .. 

( d) t~h i ~ ~ o_u t _of. this state , he st ea s 
sequently brings any of th~ stolen property into: 

(2) · In this section "state" 
boundaries of the state, and area 
-~_xer.c is es concurrent ju risd ic t ion uncle r 
Wisconsin constitution." 

Illinois Code provides as follows:_: 

-- "~ 1--s. State Criminal Jurisdiction 

(a) A persori is subject t~:p~~secu~irin in:this St 
-for an offense which he commits, while either Jithi~-or 
outside the State, by his own conduct or that of anothe 
for which he is legally accountabli, if~ 

· (1) The offens~_fs. committed· either 
partly within the State; or 

(2)· The c~nduct o~tside the Stat~ constitute~ 
· attempt· to commit an offense within the State;. or -

. . ; :. 

. (3) The -c6nduct o~t~ide the S~~te:constituies 
conspiracy to commit ~n offense within the State, and ~n 
act in .furtherance of. the conspiracy .occurs in the State~ 
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·,: ',-:. . . ~ 

(4) The ~onduct within _the State constitutes an 
attempt,'·soli~"it.atio:n OF_,_ cons_p"ir_a-c_y t_o_ commit in another 
ju~ is diction an .. ~_f f e-n~ e _u.~d_e_r .. ;;~--~-e~).a~s::: ~o_L,.-_l:>p th,.. thi_~,~ ,St ate 
and- _such other: jurisdiction •. : .. >,·· ... _· ·: -·\·_:- _ :c:_: ··,:.,: . . -· 

. ·. '. '~~ ·~· '._: ;' 

(b) An o_ffense_ is._commit.t_e~ partly.:.~ithin t~·is~ State/';_; __ .
if either the conduct wJ}ic·h } .. Ei:: ;an elemen_t:.-o_f. -·the. offense,. · 
or the result .. which is:· such an- element,., o_ccurs,·_.wi thin the, 
State.·,.: In _hom_icide, th~ ."resu-lttl. is either ~he·· physical _ 
contact which causes death, or the death itself; and if the 
body- of· a ·homi.cide._victim·_is;-:.found_.· within .tpe,- __ Sta:t;._~_;,::.;:--J .. he_,-/, -ti:t-_;f],~/:_.-'-'-~-

.· _death . is presumed t O ~~? 0 C ~ u.~.r ed · .. w i ~ h~n•,-the:lt :'.g~vi'f&!Ni('i{rc(iil~));:1{r. 
(c) An offense· which is base_d ·on an omissioh·i-to'.·_:perform-->?;: ,:,_,· 

a duty imposed by·· the :law· of_ this State·: is .:commi.tt'ed. w'fthin,:~-;;·t:'.{f·. :_ · 
the State, r egardle·s s .- ·of.: the·- .location. ·of . the, :off end;e·r_:.a_t.::the·>\-/.;( ··-
time. of the omission._,, .:,.J;;:_._:·;;,:t;;. >~, _>::!;,.:/. _> 

~ ~; ·°"'. -· .• 

,•:·,_·:.._·, 

.·.·. -.~,! _·(;,,.::... /, ~-.~· ~-.\ 

~~ ·:. ~-- ~. ,;. ·,. ·,. 

-;~ ; ~ 

. '• . '• ~- ·~-~ . . . 

. ~- ... 
. -· ~-:;: ;:, -~·' ·. 

-:. / :~~ ;/':· -.... , ...... , . 

·.;.., 

... t· ·· . .· .. ·. :~ 
: .:, • •:t.," .. ~'l 

........ :· 

-,·•~. 
·. ~ 

., .. , 

:,: ... ,· .. ·· 
. : ~ .. 



CLASSES PF CRIMES.; VIOLATIONS. ,,.- · · 

-
1

, • fl) · A~- _offense defined \:'~·Y :' this ;.Co-de ·or .. by ·any :-.o~her. 
t@tA:tute,~of :,this State, for .which ~ .. s_eptence .of [death .or ,;of]-:,· 
/tnprisonment:,.i_s1authorized; ·.con.st __ i~u.~:es. a crime:··· Crimes: ar_e 
fcJ,.a1>si.fi~d as .. £ elonies, · misdemec1~ors ;or _ye tty ,m1.~_demeano~_s_. ,J 
~-.:.::·. . ; ' . ~._-,_- _: --.~ -.. -. -, ... - ·i <·:~:.:,.}·.~.. '. ~:!<"·f-·:·-· _,: ._.:."::\:· .. ;:;.~~-~-/';::/ 

-~-:;· .f:~:(\2) A ~rillle is a ~.eio~y •. f.it is,·so'..0:.es~gna.ted -,in 
?\'code . 0 r ··'.if . persons c ~ n vi ct e d thereof . may b e . s en ten c e d [ to ·death or l 
\)_·f;iprisonment for a term which,'·apartfrom an extended-term,. 
r ~X c e 9 S Of • 0 n e : ye a r ~ . ·_ · , , . 

(3) ... A crime. is 
or 'fn a 

. . . · .. ', .. .· 

:c··(4) A crime is a petty 'mtsdemeanor if .. 
Code or in a statute other than_· this Code.enacted subsequent 

et o or .. if it _is _ def in e d . by . a s ta tu t e o the r .:. th a ·n th is : Cod e which '. :\·., 
Q O V pr O Vi de S th a t per SO n S CO nv i Ct e d there of may b e' S e nt en Ced t O . ·-, .. · .... _ 

1cprisonment ':for, ~ ,:c~erm of ;,W~?,:Ch .. ;he, ;1Ilaximum · is -les_s ,_;.thai:i:.one <ye.ar ~~/:•~. 
::j .• ·· , ·-· • : -·' ·. >· ·o.~··•:• .• . ... ->·.'<>"'._' .:\~~~--~:'!. -· .,, • '_ ,-._~:"-' 0~ ~--c '·· '. ,-•. ,._.: :10:·y, .. ,:.·-.--: .. ·\ f:.'.:-_t ,.'" .. ~=''.·:.-·::·\ ..... , '-.,...;,-••-rs'. ,. -\~:_-.. --~.<'...:~·:;·. 

: .. --~ .. ,, -~:-, ·-;;:-;.:!\,'!_• :. - '•. '--~·.·. -

.. ', (5) , .An offense .def;~ned ·by this' Gode ,:or:>by_:,any.: other stit.ute. 
State -cons ti tti tes· a ·:viola t io·n:. if. it is sci , .. des ig'na t ed. _in' this 

. in the law defining the offense or if rio other sentence. tha.n · 
a fine, ·or .fine arid :forfeiture or ·other civil. penalty· is authorized· 

· __ upon conyiction or. if _it _is -.defined .by a statute other than this .Code 
·~vhich now provides that thi offense shall not rioistittit~ ~ ·cri~e~ - ~ ·· 
~~violation does not constitute.a crime and convLction o~-a vloiation· 
, shall not give rise t6 any disibilit~ or ·legal disadvantage based .on 
·,'\~con vi c ti on of a c r i min a 1 . of f ens e •. 

(,'\'·· . ·, 

. -· .--~-~-- --· . . . _. -· . ,· . --: 

. (6) Any offense declared _by law··to c~11stit~t~ a .. ;crime, 
vithout sp·ecification of the·' grade··· thereof or of _the sent~~'-ce ... , . 

·; ~".,a_u,thoriz ed upon convict ion,, _is, a misdemeano·r.~ · 
/::·· 

:.;.,:,, :_ .. (7) An offense_,·d·~fined 'by' any statute of° t}li.s tate 
,,;~:than .. this Code shal} be classffied as provided in.-this Sec tio·n __ and .. . ,:,. -
"?'. the sentence that may be imposed -upon:· co.nvic t·iori :t:her eo . shal 1. 
:. hereafter be governed by t.his'~ Code· ,;.· .· . 

1. S_ubsection. {}) se'ts }9rth 
• • . -::; •;:'-; .-P . .:,_ t'~ •• 

whether. defined by the' Code,,;pr. by 
_ .. , .. '·:•.':".-•.'· .. . ..... . 

· .. ·State,. fo'r which a sentenc'e· -~-£ de·;rh or of .imprisonment- i~·authorized 

.• constitutes a crime. The the Code 

. these_· word.a:· 
... 
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"If a ·sentence of imprisonment is authorized (as an 
immediate sanction ~pon conviction rathe~ than_merely _to 
coerce the· payment of_ a penalty)· it is an-inadmissible~ 
semantic manipulation to declare the _offen~e is not.a crime. 
Imprison~ent» it is submittea··ought not be available· as a _ 
punitive sanction; unless the_ conduct _that gives rise t~ it, __ ~"-

-war ran ts the type of social-• condemnation that is and ought :."7"'~-- :._. 

to be implicit- in the concept '_crime.' II MPC Tentative. 
Draft No. 2, p. -8 (1954). 

-~-

As will be. discussed beio·w~ the cbde -~~ploy~--~- .'·non-·'. .. :-,.~~{::', 5
t:.i:1, · .. 

~~~ri:i!n~i'-sanction, known ~ci; r;.~;viol~~i~~·~~1J~:::i>ff;~s~; ·,:_/~:i.ch- are 

.. ' . 

--~ _·;,;: _. ,<·: This provision··-~~~ld, work a major revision in th~ New · · ---. 
r •·• • . 

:_·Jcr~ey law. A(\1~~s~nt~ -.-th-~\'eritire·,._Di~ord~riy p~~so~s:: A~t _."ci,~~r:·s-:;·_:~ · ... 
·_. . . . . '·. ~f-:\· :-_-. . _.' 

:-:ZA: 170~1 ~ ·. s~q (N~ J. S·. ·: 2A ;1 __ 69_:4: :, ~~x ~-:ci6n~h~): ·. sci~e_.-.M~t~-~-~:V~hib1e·°'·'~·:·>:~·· ·- · · · , __ 

Yiolil~iolls (see e; g. / N·. J: S:' 39: 42~ 6: Rec ~i~s ~' Dri ~in~ :~'V~o~ l:ht:;(cJ}f,F- i, 

.. "' ··~-- -- -~ ........ -.. - - ,: ... -:.~.·; ~-~~1··: 
· v 1 o la t :i. cu~ s { N • J .• S ~ · 4 0 : 4 9 - 5 :, ·· · 9 0 d a y s , _- p er mi t c o n_v i c t ion and imp r i s on men t ~ 

C. "I • • •• • 

- ._' ., 
._ - 't ., . -- ..:.. ~ - ~ ' \ .,_...: 

Jbey are not, however,.~rimes '' within the meaning of our .State 
... ·.--. -:· ',· 

t_ - < ·.;:,: ,• •• . :., :~, .! - -_, : ;_-

Const :i. tut ion • Rather , · th e y are " p e t t y · · of f ens es" • This means that·.· · .. 
. 7 :~:~ :-·: ~. · _!·' •,• ~• .. _l ·, ; :~-:r1 :.::·.. -· ;_ .f/ "~:•!;~, - ': .. •;:·,~, ;:··_ · · :. . · , ... ·_, _ --~:-:_: >. ~-- __ -.. _·,'.•:·~~-

~-the rights· accorded one accused of a crime--mainly the right to trial 
,:'.::. •: -- ~ '•.: ~~ :1:_;,_ :. '. • .1 . - '-: l ~; ~~ f: 1·-~ -=~· l·_ :-~~-r·(;:1;: t; - ... .- .. --~- ~]-~_: ;,_ -~ t:1-·-·- ~ _· ... / ~--- ~ --~- ·:_: ; < .J ~· ~-: ~~ 1 ~~-
Jiy ··.jury'· and to indictme"nt by the -g"rarid. fur·y~..:=-are. not availabl"e to these 

,· · .-_ - :~ ·;. -~ ._ .. ~...;;..::-~ .·- - :·. • -~ :-; •.:. : . ·.. ,:---, ~. ::_. ::~ ,·•. : • · ... ::~· :~ . • -:.Y -~ --~2f;-l:· . / :: .... 

State v. Owens-;~ 54 N.J. 153 ·(1969); State v. Maier, 13 N.·J. 
-· ... ; ,._\f~,} :~ '"~-- ·.\ .· -- ;~:~~~--- ~. :_·. t~~~-.~::~ --~·-: ~~ ;:.~J- ·:··_._f:~.:.. ... _ -. ., ·- ~--~t · :--~·::.=.-1;··.1,.;.,-:~,1_1 "f~----~\~t:·/.-

~ 235 (1953); In re Buehrer, 50 N.~. 501 {1967). The reasoning upon 
',. -- · • ,i,. v.· _ 

~ v_bich .. ;his is ,b.as.ed. i~: as · f o ll~ws :· 
- .' ·: ~ ·:-. ·, ..r • ~ 

-; _,_· :~_t_,, _- ... "B~--{-~~~ :~h:e g•r·a~;r~:.f, _ _.:_-~--r-imt·~{~~. ~~ ,·'-~is·d~~-~-~nors ~:~'~'~i --~i-~-~:·l'~_.i · 

· --~ _-:_ ~ni is demeanors ) . are _ 1 es s er of f ens es 9 . none of which· carries .the :., . __ 
.·stigma or the disabilities which follow uion a conviition of· -
':crime~ ••• or authorized maximum. penalties as sever_e ·as .those. 
· _w~ich may be imposed upon a conviction'·for crime. · ,· 

&' • -, ~--· 

-· - It A 11 . 0 f the Off ens es b e 10 W· th e grade Of Crime . CO me within 
the gener~l category of 'petty offenses', not to ~u~gest thereby 

.~that the authorized punishments .are trivial but rather to say 
that because the consequences of a conviction are limited, 

. t.hese. off ens es ,.are. b eyo:nd. -."the- --concept·, of ·'crime' with in ·,the --. · 
-'i•ntent of our. State Constitution's _provisions for indictinent· 

--~-,n.~-:'_t_riaL_·by:~ju~y".· In· re ·Buehrer, -_supra, ·_(50 N."J~- at.· 517 ··:,f~-il~~-

. ~ . 



' - . ··. _... : 

the-: State_'. :,Leg isl~ tu_re.· :has 

off ens es·. should. go _by·,· means :of.the. determinat,.ion. of. 

' ' 

.be att.a_c_lle,d_ tot:J:t_s ··v,i_olatJ.o_n.)i_s_t_a_t_e __ · __ ..._,. __ 
:> :\J]ii \t <. . 

:\: .... :Ado.p_tion·.:~f;.·fh/~,: ,sect.ion:::,oi,~:lh_·~ .,wou·ld, __ b~-~·.a 
,., ."rt_ .. :; ... - . ._ -. . i;i -~ -~ -.:_· <·".ii:)·:: .\.~t;f::?if).,, · ;.,.J"\t// i.:. ;:~:-:~/{{_~-i~iii':iNtt= .. ·.-

pr~v1de ~ jury; tr i_al,: :~~-d :the ~~_ig!J t: ~.~.- ~-~~~,.~~~m_en t_ i_n.: .~ .. 1-~,/,;Jios.~ 

. i.··' ·. now ,'~ove,red ·-~v.:_,\_·· )1·~---·. D __ i~:-~;1;_~-:~r.:1.·'}.~:':~~~;r~·~,6:n·;_i~~ t, .;u~r~rj~;tf-tt.J~.t:-~~.icle laws 
' . :.-<·:·~--

p o_~~'.Jt:/~;;•i1t?tJ_s. a ·. · 
. ~--' ~~'-;;,<··:!;·· .,:, :.-:,:>:..-),\~ . .:." 

;4 ·aun~c;pal· o_.rdi~anc_E:s _in w~·{cJ1.· _imp:r/~()nme~t, _i_~ 
.·, ": . ' .:· ·. . -_ . ·_ . ', . ' ' -:, . _:· ' . . -. .-

. Jottd~cision _•for. the. :~_~m~issi_~,?,_,-
••. - ~ .. -; '.!" - • 

, ... An':.intern.i~d,~~~:e:. yo __ s_~.~~P.JJ, wo,~-~·d,: b_~,. t __ pi,-;.:~e.~i11_~·.,,.thca~ .. );~,~i·c~-,is '.- · 

In' the c~de.· fs a '11mi;~·~;;/:;~·~ir;,jo1.o}~~\yr\~ a; ci~-r~t:t~bi~ ;,U 
being up to one y~ar under,· §6. 0 8) but riot l'p~~'~Vt~{;,ikd~meanorS" 

tdo!ined tn n. 04 (4)). f o~, ~hi~ii'Punij}ment I,{up i:~ 30da'yn~s .. 
' ~, !.lab le (§ 6. 08). ', .. µnder:: ''the,'', F_ederali ·cons ti tut.~on', ,, 'a·· jury: t'r ial ·must 

#. p·rovfde·ci for all but "p.etty of fens es''. 
• • 4 • .,_ •• _, -• .'/·-:·.:_'.i" ·t 

· ma j o ~ of .f en se s i s no ( ·c 1 ear., · the 
. . ' . . . , . - --... ~ ~-

_t the point where the sentence· could: exceed six months. 
-- •··. •• --!. ~- • ·::~\- ::-:· • ,,·,-1· :'~ .. -- .• 

~ u 1s 1 an a , 3 9 1 U ~ S • . 1 ·4 5 ( 19 6 8 ) ; , . S t a t e v :. · Owen~ ~ 5 4 N • J . ' 15 3 .. : ·( 1 9 6 9 • 
· -- - ,;;•. - \. ~· --~- ~ -' ·: _,-,.. ·-~~j;· ,· . ~ _.;,_. _ · ,: ·-.-:-·--: ::,-- • ~-~/~';_~_ .. :.~:: ... ~---:'.~---~~~\ii:~·):.;:~Jf2\·~.:\ ... ~~\ :~. _ ·_ 

~J ··vaa in, reaction to the Duncan case that o:ur Legi,~l~tur~.: reduc.ed ,·, 
. . ,..,. ..::.,:_~·_,,,:,~.: _.,, ... '·• -.. ,~,:.~--· ' .... -~;~ .. ··::,.. ·~- .. ', ,:...; . '' ' 

. term--·oi:'"'impr.isonm~nt ... under the_,:D:l.sord~rly_·Pers~~s _Act 
.• . ,,, .. " · ,_ .. , .. ,; _:_, ....... :·:-; .:~. ;.,- /·. , .. i-.. -.. ;.: .; .. .-.-1._ . .,;-,._~-_,.. .. :,. .·• ;f·i:,·.. ··~ : ;_ -,,,.1·,1 .• d:· ,/.., ',.___, "i .. ~ .. .-:~·:z;.:,_.~.-. .. r·.'o::~;-." ,:;, 

"misdemeanors" as ,~•-crimes~•, then, :.~6_.' 08 .sllould .J>e C a~_ged,. _to.;:,.,,, . 
~- ·-·, · -,_ ~: .·. -.:·-: ·-~-- .·\::') ;.:..~_..,; __ .. ;,· -.~i-;:._-.. :.~·•:.- -·-··{:".±.,_~ ·.--:--_ -~- -: .. ( ,.;.~:_,.-.:-_:·'.\.-··: .· .. -\;; \: ·.;.. :·. :1~:./:r_.· -~::.:: ,: . .-.. :_.· ·· .. • .. •:-· \~·•:r 

the punishment .. to ~ix ko~ths. ~Th~.~am~ probiem aii~es as to: 
·,·,· ' ' ·.·, 

t,~e .0~x.tended · terms~. ·.for petty , ... mis·~:-:~~~~~·:·~·s. f o--r··.· certain·~ 'off end~rs. 
. .. . ' 

· Here_, punishment ·of. up, _to two:. ye~rs/ ap_p __ lies·.,,. If. the decision. 

·to -~lassify p~t:ty mif_>de~eano~/ as crimes,·· ei.ther the :~,~-t-ended 

fer·sa puni~h·~~-nt for th•~·~:;.,mus t: be., r~·duc~d 
, ..... . 

sh:o~h{ not be" used?'.fn. the_ir ., · 
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. z... Sub'sec_tion. (1) al.so classifies ·crimes :using three 

~•felonies_, misdemeanors. or petty 
. . 

. •' : ', 

explain. this::___ ·" · 
. - . . ' 

' 'This s~ction· reflects the important "decision. to ... 
·_. __ ·the fe.lon.y-misdemeanor classification which is:so pervai;;ive ---

la existing law. While.the.retention of these categoiies· . 
. !uut some disadvantages, in ·_that the felony concept• tend~ to. __ 
·._· .. b.,;:used for many, varied;•l:',::unrelat~d_t-p~:rposes,-· their/aba:~do_n
. -aant. involves so large . a: dis lac.at ion of.: proced~re ," that :_\t~_e .. \",:: 
0. iain -would riot off set the· 10s s./_ R_e·taining the·:-,r~].ony;~C"onc·ep 
: ·dciU not, of course, · pr ec l_ud·e c ri t: ica J_ 1 attention~~ to<:;S pe cif i c 
··consequences of the classification·, a~--in the la:._.,::a"·f::_·a~rr_-es··t 
or murder. -That is a question 'to be faced as those":~onse:....'._ 

are examined. 11· MPC -Tentative Draft No. 2, _p-.·:'.L?;.r_.(~954).-: 

nOt'now use this-classifiCation for' sentenclni,[J}riosesi 

"The dis tine t ion between f e~onies alld m isd illl:~i~:fj~)jf!~f:' 
not. observed in our crimi_nal code.• Statutory of fens es )if . ; . .. 

·:designated at all are ca 1 led mis demeanors or high:: mi sdenieanors ._. 
,J,u:kson v. State, [49 N.J.L. 252 (Sup. Ct. 1887) affirmed; · · 

. -• o • c • 5 0 N • J • L • 1 7 5 ( E.. & A • . 1 8 8 8 ) _] • . Th e g rad e o. f t h e : o f f e n s e. 
'i'no'ur ,criminal code is· determ-ined by the character 'and, degree 

-·of the punishment prescribed, rather than upon the com~in · · 
.law classifi~ation of·feloni~s and misdemeanors.' t Brown Vo 

State, 62 N.J.L. 666, at __ 695.;.696 (E_.&A. 1898). 
. : " . . 

The felony~misd~me~?or distinction 
•.') 

. . ·. . ·,:_·• •: - ' ... 

,~~ rightto use 

in our· law-particular!/ in defining· the right. to. arr.est 
'' ' • ,' ,' ,s. • .._-,,_,_., • ··, '$' • :,, ,; " ··/ . 

-:· :\ .... t> ·:,._ . .f:/. - ._:?~i_};,_-~i:.}::~-::r· .~:.: ·)r -

• 27 (1959); Davis··~. Hellwig, 
1 :- ti' ·b __ ., ,-J ,: ~ ' l ·_,..,.~ -. • _., -. "'1-~ ·~- ~ .~ ~ :: ,- _; / ·-:-·:, 

!t~-J~ ~1_2_: (1956); _·Brown·v. State, ;;~,~~ra._·. ~ee also:·.N •.. J,~.s'~:,:'iA"iss-8 

State v. 

. . . . 

(habitual offenders). 

_purposes 

. ·_;. . · .. ~ . : -. . . ' . ~ ·_· - .' .. 

misdemeanors: (NoJ.S~. 2A:85-6) 7 years.; $2000 fine· __ . 
: (Unless otherwise provided) 

. . . . . 

·.:;_-:;,:,, ,,,,_:,{Jf.1,-, \ ;;_':. 
'.':_-,;:·~·' ·. · •. .;>'.·, '.' . .( 

;,L ~djtt;;r,;:~:~:t\,i}r ,:,;1,~i,\jlH !(tirl:U,1lr¥i0Jc:•;, ( ~-n i: :: s ~ t: ! ~~ ~ B ! 't: ~;;~,id ·e d \. 

Scae cri~:s at~-not~~la;:ified 
_ = u r. de r , · bigamy , :: tr ea son_) = . : ~ 



- ,- .._ 

' ~ .. - -

;..;,;....------ -. J_'.,~:-:{S/:.} :.-:),, ,.~' ·: .. </\ -~-
!) ~s_ci_r,c(e_:i-1 ~/. i~~;~ on~:. 
Muni-~.ipal ... ·Ordinanc-~s :_ ::_(N • .:,:_. S •. /;:4,.0_ :,49-5 
,. . :· ' ... - ' . . . ' ' -... . .. -

Traffic 

. Misde-mea~~rs 
_ ( § ft 6 • 0 8 , 6 ·• 0 9 ) 

,. •'• P4! tty Misdem~an~~s· 
( ~ § 6. 0 8 __ , 6. 0 9). · 

:, .. ,:~ .... , 

w id'.:e~•i)1 i/ri d 
: - :•J~ ~::(: ~":l. : ... ~:· ·. - . ,- t - . 

/ ...... ,. 

' .. ·. :_ ·:.:·. 

felon'y'. ·.;TI-tu·~,: statutes ;;~u-tside"" ~he Code 

ib(·:on-~' year ~~-ull b:~c:ome f /lonies. ' 

i/tf.': se'c'i:ion'(J) ,,,, a.Crime a'~i;demeanor 
.. - .· . . . - . 

'desig~a:te·d in:· th-~ ·code or elsewhere., arid Sectio~ .{T) "makes' 

the Code which a:~e ,sim,ply ~fes:!gnated. "crimes~•,,_;:in·t:'o:· m:f.s-demea.no~s 



. p~tenti~i° penalty into pel~·y mif,dem.eanors ~ This ~o~,}-f 

·. Allb.s ta.Iltia1iY "reduce .. i:hE!' exi~Iirii't':~;J.f;;>iri ~any ~ff ~Ils;:~'t::;;r,~h . · 
., "<.:,.,::.:-~. - _,~·- . -... ,:•.~i/):.r~/~~~-c:.:~.--:~}:-': .. 
- . - .. ' -, -:-: ... ~;·_-." ,:;_.. - ~ ... ~ .. - ' .. 

'vould .. have tp ·be : revised/ ifi appropriate, to make them 
; -~ ·-~_. __ ~.': ~:}.-{: :F -~ .: ·.•., ~ -· . 

if ·they are· to.' .. ·~e·. r·~~1ihe1
~/I;?.::~·Mos'1tC':~,~ts;l,t:htt'b:t~:o•/a'!:,~iy · Pc';~/~t1f~.~:~·if:enses· 

'.!: \ ~:::·:·:·}> :;·J_? ~ !,•.·:.:->~·: '(t- :_~-\ff?/:;:.~--- • _.:.f;_:..,(: '-~~.-:-~- i ,.: , 

replaced 

6. 
\ ,.-·},:-?\::\-~ 

·carry only a·fi~~: 

\p~nalty or if His defin~d'W :~ni''.fffr1:J.ll8'h~tll::" 
: .· - -·r · .. · ~:}-1/,:~:-__ '._:-_·_ . . --.:_::.-..·\..:~·~}/~:<,_~--~ 

.· that the offense· shall n.~;~
2
,..,~0-~~}.~t~-~~ a .;~It~,.7,,-:, 

.. ~. . . . ' 

-~~·->-~~:;•.:,.•:.:.;, .. 

'_,•-:, •;· 

: 'gives r'ise ·to no disability. upon· ·conviction/',. This ;.,;: .. ::·:< . 

· ·· i:~'.'"i. !s·:t.)i.•·.· ·:\. :·;;tJ-1.:i;i:i::11;:,~::zi;:::):if·::'.} . ,:\/:i:? .. · ~ ... · ... :: ).;)\\'.~)tl/j!t{;·:'.; .. ::j/i.i::i!;t~;[ii:: · 
.··\;.;~. 1>.~,·\}.'.f ;.:~i.J,;.~~i.-~-.i~i.{ i'( :3 ., · ,, ,.. · · ,.. -, .e: ···~.'. · ·· :-:;)ttf:\::r· •c:.i/:::· . :'}" 

, i1'e e,~;-: i·~ i·./~:: ··i•~'bi i C 's-irn·c ti On . c-'a 1 Cu 1 ate d ·. :_:-,'::(. 

j us t,if ied as 

· to secure enforcement .~n. situations ~here it ,would be: impolitic" .. 
or unjust to .condem·n·-.-the·•·conduct •involved as criminal •.. In our 
view, the proper .way: to satisfy .. that; need is:J:o: .use' a:·o:category · 
of non-criminal offens·e,: Jor which the sentence: ·au.tho.r.1ze"cL: upon·> 
conviction does ~ot. exceed ·a. fine.·or, :fine and .forfe,it.ur.e. or• . . . 

. ... ..... other .civi'l penalty,. such .. fo·r·. example/ as the,. canceifatio·n:·.o.r : 
suspension of a license.,· . This: plan,. it is believed·, ·wit! ·. . 
serve the legitimate needs. of .. ·enforcement, without: dilu.tirtg '. .. 
the CO n Ce .p t Of' Crime Or au th Or '1 z in g the ab _us iv e us· e ... 0 {Es an C t i On~ : . \ 
o.f imprisonn{ent •.. It sh~u.ld, )n.~reovet, prove· of. ·g·r.ea't:.:.·'~ssis·tance.: 
in dealing· with the problem of strict liability,. a phenomenon·;. ·· 

· '·of such pervasive scope .Jn mqde·rn regulatory .. legislation.. .. · .. 
. Abrogation of such liab.ility' may be impolitic(:but aut:horizatiOlli . 

. of a sentence o·f Jmprisonment,\w,hen. th·e:defendant,:.py ,.;hypo.~hes-is·· 
has ac.te·d. wi thou·t: · f ault: .. seems· •.. wholly .. ·:1.·ndefens.-ible· •• :··>,Reduc·:t.'ng . 
strict liability. ·'offenses· to \he, g·rade. of ·vio.lation·s:·i:·m)ty:., .. , . 
therefore, be the :.right. solut':i.on~··,, ,.: z.{pc· Tentat.ive·. Dia.ft. No. 
P ·p • 8-. 9. . ( 19 5 4 ) • ,- · . · · .· .. ·,···,. -.·•.··.·.·;_·:·.; ... ,,· .. ·.·:·',.·.·.· ... ·,.·.,-•,::.·,_ .. , .. ···_,:,.· .... ·.,-,·, ..... '· ... _·,•,·•··=·•-.'·.·:·.·,.·.· .. ·.·.· .... _ .-"·.··· .. '.·•.•.',:·.,·,.,::··.·,~.· ..... · •.. ::;·,•.·.' .. -.·,·.';.·,·.·,•.:,.,~.·.·•:.· .. ·:~:.,.'·· .. •.·.: . ..,. •... · • < ~--':,:>:.i>· :-:,';~:,:·.- ), , .. • .'. ·. ·.:_·5~'. ---~, _.~<·:i_fJ.-/~-.. - ~- ~ -~ _-;; __ LI. ~-- ~ ~·- - ., --~ •• .-~.::~\d\_,.:~--X\1_·_;-i/-1(\}Jf~~1\li:-f;t\:.:.,·~~->,-~·{.~_-

7 .' -~ Subs-~ct:i-~n \ 7')·---~;k·e~:~t/· c:/1.:e:~t ~h~t \~··d' ;_i~rj~f \s ~~ .:, . :· .. · .. 
. ~-~e g~adin~" ~;}

1~tt~}j~:J{\i~~·\( .~~'~":~'~d~,}~
1!~rG;::::r: 

. : .. •.;_ · •. · .. -,:--. ·.. '· .... , ... ,, .• ... ,.·. :.,'.:.!·_•.:._· .. ·.: .. :··,: ... ;: .• ,·.;:,·,·.·.·. :.·.·.,,.:;,: .. •.:' •.•• ;.·.: .• '..·.·~:-.·.,··:',:.: _ _...·.·~.·.·, ... ·.·_._ ••• _ · ·,. . ;;~t f~- <~: --~<· ' • · i' 72:?·:;? ~ .:•·!, ,,-i,_. t'.. ;~ :,::!", '.{;'.: •'-, ·, ' /!. .. 

statutes other than the .. Code. and· ede .their own 

sentencing provisions.. MPC .Pro:02::·~~~icia.1 or~h•, '~-!~~':':1<:1'62). ·~•}; 
Thu 9 , an . off e

0

ns e presently 1.·n ·. ;o Jr ~~'.:t at·~·:tes~: '\1 e s.igri:~•;i;~·c1•>~?:,~-:l;~d .. e .. m ~a~~ r 

pena_.lty :of~ ,thr_ee; y·ea~s,:~_o_ .. ~,l.( .. Ja). bec.ome·. ,,~ ,J~l,ony 

·.· D 
1

·•·04. ( .1 >;: ,:~~ (i:15i ~a ~;\;~~'.0,I~i~1~:t·~~i;~;1~'.ri~,'.:;:;.~B1i~!.~:t;t:i~;i~:{r~y .. 



1-.2; maximu~;.·s ye~i;s) under ~s6~01 and 6,06. 

•· ,·, •, 8. , .•Rt-~·ent>s·t:i~i-: c~::d~~;i}\:/t>\:\)·?\j:\,):\~~-? 
:t?.:·,· 

(a.) 

§§5.05 

1. 

. .· . .. _ .. : 

. · ·(a) i.:~ C 1 ~ ~ ~ \: A ::;·i::·lci~{~I{: 
(b) ~{Class :\B•· ·'f e l_onies; ·· 

,. (c) r,,Class C •felonies; 
(d)\Class D·-felonies; 
(e) ._:Class E felonies~ -

-jJ2. Misdemeanors. 
for· the. purpose of sentence,· 

; .... ·.:-::· -_ 

(a) Class A mis.demeanors; 
(b) Class::· B·,misdemeanor s; 

. ( c ) ·,: Un c 1 as s if i e d ,:·.mi s demeanors -." 

~55.10. Designation of offenses 

· 1. Fel6ni.~s_-~ :i The pariicular classiflcatiori 
each felony d~fined in-ihis chapiei is expressly designated· 
in the section oi;-: c1.rticle_. defining it.: .Any offense defined 

· ____ outside' th.is chaptei; which' is' declared' by law to be -a-_felony' 
without specification of the 61assificati~n thereof; or for 
which a law outside this chapter.provides a sentence 
term of imp r is o nm en t i ri . ex c e s s o f.. one . ye a r , sh a 11 b e 
a class E felony. . · - ., · 

2. 

. (ar:_..Each misdemeanor defined in chapter.· 
is either a clas·s A misdemeanor or i -class B misdeme~n6r,~_ · 
as expressly designated•_in the section or article~def~ning· ii 

-,, : • • • -. .. . - . !" : • • ,, •. ~-! ~ ': .: 

; • ·.l~ ·.:·~· ;;~~ ... ,_;~~:>-':··.'f<:~~- •i:-~· 

_ . . . •. . .. ( b ) ,,': A~ y ~ff ens~ ~-def in e d , outside ·.th; s < ~hap t er _· _ 
which is declared _by ,law-, to be_ a misdemeanor withou~,' · 
specification of the:classification thereof:or .of the~sentence 
therefor sh a 11 b e . deemed .. a ,, c 1 a· s s A . mi s de me a~ o ,:- ~ · · <;;, ::} :: :t,;:. 

:: ,_:, i ' ·,. _·. :. .,. ,· ·." •' .·, ·, '-_' ' ' ' ·.·:. ',' .:, ' . ..., '·< ·•.:·_ ' " '' 
( e) ·, Except a's provided in - paragraph ··.(b) 'o'f 

8 u b d 1 vis ion . three -, where -an off ens e · is . de fined· o u t s id e ,:_ t .his 
chapter and a sentence 0 to a term: of ~mFrisonment:in"~xcess · 

. of fifteen days but not in excess of one. year is provided 
· in the law or ordi~ance defining it, such offense shall be 

deemed an unclassified misdemeanor. 

_ .--:. .. . 3. Violations.· Every _vi6lation defined in ·this . 
·, . Ch apt_ er i S e X pre S Sly de S i gnat e d< a S ', SU Ch .. ·: Any - 0 f"cf en Se :·define d ::· 
:outside ·-this_ chapter .. which·._· is ,;not ·expressly des igna ted.,:_a• :· ... · · 
'\J! -f n 1 ,.. ,._ .f - _;:. : • - L .:_ 1 1 1.. -_ .1 ~ -·-,.;,. ..2 .,, _ .: .f •,.. 1 .,. +- .f ,,,. - ·. -I j: ,, '· · . 
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·-(a) Notwithstanding any· other designation 

8 p e:ci _f i e d in ·the law or ordinance def in i ng it , a s en ten c e ·. 
,. to a.:.term ·oL. imprisonmen't.•;:~hich .·_is. nol _in.-excess'<of, fif'teen.' 
-: day~: is provided :therein,.~::or _. the o_·nl.y A~nt:e'nce - pro,vided ' 
·there~n is a fin~; or 

.. - (b)· A 'seni"er1ce 'to '.a'' 
excess of fifteen days is provided for such offense in• a·,- ___ .· 
law o:r ·ordinance enacted -prlcir'.to·_ .. the ~~ffective 'date,~f :this' 
:chapter but the· .·.off en_s e · wa·s: '-not .a :"c·rim·e-:'..:pi·toi;-tt>' tha·t-··;'.di{te. 

4. '. . Traffic inf r act i~n ~-,:r}N~ tw :thh~-t~~di'hi(::'a_n.:yi··;,. 
rovfs·ion .o-f -this .. section·-/.:an ,:of·fe'nse: whi'cW\ts•:~~defined 
t.raf f ic: 'inf rac ti on II ::s hal 1-:,-rio t· b e;-~~d·e.-eme'd J?af:\v·i:cfla'ti\> 

.. misdemeanor .by., virtue_ of. h '·sen tEfoc·e· :p_r 

. : . 

. · -.·:\·. ·:;. 

. { 

•· Sec. 1201~ 
of-· sentence, .into· 

. ··~:. -~:,:(a). C 1-a·s s . A 
(b) Cla_ss _B: 
.(c). Class; c,, felonies•, '>:·: 

(a).Class A.misdemeanors • 
.-(b) Class .. B·:;_m-isdeme-anors 
(c) Class c·misdeme~nors. 

Offenses] 

S e c ~ · t 2 0 5 • · · ( l ) : ·_;'Th ~ p a r cu 1 a ,: c 1 as s 
each ·felony defined··-:tn-' thi's0'code, except:;murder he.first 

; ._ degree under section 200 5 ,· is expressly :designated· in- the - . 
. section or chapter de·f ining. ,it:~ ::An'/; 'of fei1s·e de·f iiled. •:,o·ut'sid -
' this CO de w h i Ch is de C 1 are d . by .· 1 aw-:· t O b e a· f e 10 n y w i th Out ' 

. specification of the; clas sif·i cat ion thereof and of . the ::penal 

•·

th

erefor (2) c::: 8 p:r:·:::::~ cl}:i1:~·::fr::· ofi~t;.df:tz:t;eanor 
in this code: is expr·essly>designated i·n: the section or 

. chapter·. ·defining . it it Any- ·o·f fens e \ief ined·:•'ou ts ide···•this:':·~code ! . . ·f:,>;:• ... 
which is declared by la~ to.be a misde~eanor _without sp~cifica~
tion ·o_f. the classifi'cation; "thereof:', and of·-\the penalty therefor . 
is a·c1asi C misdemeanor • 

. • · •~ (3) . Every violation defined in this code is 
designate_d. as· such.:_·_ Any _off~nse·.·defined- outside 'this·: 'co'cl"e,. .)··,r 

·wi_thout specification as to. felony- or. misdemeanor.- and i'ci£:.,the ·;.::{/,i, .. '.:?i 
e,~;~_:\;5xi"~f h 7 :r~ f O t,/J..s ;_, a i Vi O 1 at· i On • !' '': : ;:~:Eii),;\\:, -··::}i~t~i;;. '-0

~ • ; 'ttJj;%,~f)ff~iiI;J;~J:ti:d¥R}::,A:-. \'ii-Il:!ifi}t</,'(}?:?:.-· 



!\Y•' ;,· 

_:.,-;::: .. _· .. ' 
.'. ~ . 

,:;;k<~,cTION 1. o·s_~- ALL OFFE.NS:ES DEFINED BY STATUTE: APPLICATION 
.,, GENERAL' PROVISIONS - OF THE CODE. 

i :',1,c"' ., (1 ) NO h 6n du C t ' C ~ n s t it u t: ~'Ei an () f j: ens e u ti 1 e s s '., 
-?·;,i:crime o,r. violation -under this Code or .anoth;~}> statute of 

:}:{:; '. .. ---- ( 2) .: The prov is ions ·r of · the Code are·· 

l!'ttto ·offenses defined' statut.es,--· unless:·,the' 

jJ{pro~i.des. _, · \tt . 
. -•_._,_,,. ·l c1<,~-..;..~'. ,_._ •'• ,·••••,_d,',',"•·•'• 

i~t~~;1:::!~~ 
(3) 

lr;?lY- · 
·.~•·;: ~- . -~~~--~ .... ·::· ' 

:~tF?~; 

:::\·.·supercedes _ :al:li 
... ·:.••:.~•-·e•~··;:i~: ... '.;. :.·:._:, .. ,: 

- to· the· purp·ose ·_o"f · th_e ·project. Whii~: it will not. 
\:.·;,,\ ._ ,..~· 

. i. •, ·-''.i:.:) ·.- ~.:• .. \~ <;; . : 

<-'\ re-examine all the areas of law in which 

employed, it is at ~east essentia 
·.• 

·· offenses should be re-examined.. If this ls done, . 

. · occasion for -·p-res_erving any crimes, at·· -common law;, 
' •:/', ·:,; .:.\. ·: 

on des i r ab 1 e def in i ti on s , · tho s e def in i ti o ns 

:To the_ extent- (arid the extent is 

the~ require'· ai\eration, t,l!e alterations ought ·to -bE/ effect-~'.d 

'.:I .. 

. 1,·· 
i. 

2. 

' :· ··.' ··-· ... 

MPC Tentative riraft_~o~ · 4, p~ 106' (1955}.~ 

t·1aw crimes is 
-'. \ -

. "Assaults, batteries,· false imprisonments, affrays, ... r ots,-
. routs, - unlawful ·assemblies_, nuisances, cheats, deceits F·and · · 
~11 other offenses of an indictable nature at common.-l~w,~and 
·not otherwise expressly p~ovided for-by ~ta~~te_, ar~ ~isdemeanors.'' 

: : ·,. __ ,,. . , 

.. ' . ., ' ',' ·-

under this s tat u t e , of f. ens es _ have . been ·. found for : a m u1: ti tu de. . 

of offenses: 

Cons_piracy:: State v. O· 1 Br.:i.en, 136 N.J.L. 1.18, _124._~,:(su~.-- Ct. 
,'•:· ~ ·_,·-. _, .. ·v,--·. -.. -.:--... -.-,.,_· ·-: . .-:---_,.,_ .. 

affirmed o.b. 



~~!:•~ :t;tO~ • 
State v. Henry, 117 N.J.L. 442 (E.&A. 1937); State v. 

J;"fa\..~~ 
rr=-• 

~Htr!.lft Supplies, Inc., 45 N.J. ·super .. 110 (Co. ·Cta 1957)._· 
~_.. . 

· , A# 
9 

~rn !. t a O d ·B a t t er y : · S t a t e v • Mc Gr a th , · 1 7 ~ • J • 41 ( 19 5 4 ) ; S ta t e v . 

·!Ct~~ a k. ! , . 31 N ~ J • S up er ~ · 16 4 ( A p p : D iv • · · 1 9 5 4 ) ) • _ B r i b e r y : S t a t e · v ·• . 
-~~ 

34 NJ 35 (1961) Keeping a Disorderly House: :·•state v.· :·J.--- _ _ !,_¢ -~ 1 0 ' . • • - • 

v4 ~tcrn Union ·Telegraph Co.~ 12 N.J~ 468 (1953) affirming 13.N.J. 

s ~ p-~ r. 172 (Co • C t • , 19 51 )_ • 0 b s tr u c t in g Ju s ti c e : S tat e : v .- ·. _ 
t •,:~; ,·'•I•._.,.--· 

£.~thU l ty ,- . 9 3 N. J. ·super. 111 . (App.· ,:Div.- -19 6 6) ;· -St ate v·:-~ -~De Vi t.a !-~>::. :_ ~--_:.: -. __ -

Sup er.· 344. (App. Div~ 1 195.0)·.·. Misconduct in :Off;id:e:'i"~ta'te" --.;,--~- '.:::_>. & ::.J. 

],Htyn, 34 N.J. 35 (1961); ·state v. Weleck, ·10 N.J.-· ·35s,··:36_S··(1952); 

St.ate v. Lally, 80 N.J. Super. 502 (Law Div.· 1963)·; · State v. Silverste 

lrl !i.J, 203 (1963) ·affirm{ng 76 N.·J.·.Super~ 536 (App~' :n-iv.·· 1963Y(r: .. < 

S t .st e v • Mc.Fe e 1 e y , . 1 3. 6 N • J • L • _. 1 0 3 ( S up" • C t. 1 9 4 7 ) • ~ ·.·con t em' p t :" < 
t) ~ p :i r t ci en t o f He a 1 th v • · Ro s e 11 e ,- · 3 4 N • J •. · 3 31 , 3 4 0 ( 1 9 6" 1 ) · ~ _. ·: In ·re · . :·-'. '~< 

~h:~hrer, 50 N.J. 501, 513 (1967) .·: Unlawful ·Assembly: State v. : · : .. ;: ... 

_tuacig, 13 N.J.' Super. 149 (App.a Div. 1951); State· v. Butterworth, 

. !-04-!1~-J.L. 579 (E.&A. °1928). Attempted Suicide: State v~ Car.ney·,~ 

69 U.J.L. 479 (Sup. ·ct. 1903); _Being· a Common· Scold:' .. Statet·v-~ 
... _._ ... 

3 a r k e r t 5 3 N • J • L • 4 5 ( s up • C t.. 1 8 9 0 ) ; EX t O r t i On : s t a·t 'e; . V • . we 1 e Ck •. 

10 ri~J. 355, 371 (1952). 
- .• •; _. . . ' ~ 

; ' 

About one third of th·e __ s~ates }1ad, by 1955/,,abolished,; common 
. . . ... 

la. v crime a • ' Sever a 1 have s inc e • , '.In tho s ~ which have . no t 1 ' , ·it hi{ s · been 
• ~ • ~;.: .:. • • - ; . J • • ; _' ' • .-.., ~- 1 I : •• -

tha case,_ a-s_ in_ New Jersey,~_.tha_t_'_-~_t_s great_est effect is:: i~_ c\nsp~racy 
- . 

. 4 n d ID i a CO n du Ct-in- 0 ff i Ce. situ at i On 8 •· . . Mp C Tent at iv.~. pr ;_(t" NO • 4 ' . p • 10 6 

_ ( 19 5 5 ) • . : .. ·, _ 
·' ·-- ' -.. 

~- .. 

•. / -~ • •. I : • • :. • 

- ... ~-- . - . -~ ' -

,••••,,•I 

The decision to abolish common law crimes, a basic .one for 

tha Commission,_ requires_ r_ecognition of_ several points: ...(1) Rising 

standards of notice and specificity give rise to doubts about the 

of some of the common law crime standards and 

er 



r _,~. 

.. :, :~ 

·.):., 

d 0 ftnitions~ Cf. 0 State v. Z~to, .54 N.J. 206 (1969) a~d (2) .It can 

. nui te . confidently _·stated t~a t the definitions of specific·· pf fens es --=~, 
; . 

~! Part II of_the Code have taken the com~on law crimes into-_. 

_consideration and, whe~e ap~ropriate bave incorp~rated ~ho~e 

-definitions. _ (3) The decision to abolish common·law crimes.in- our 

•tate is a reflection of a ·change:in the:basic responsibility for. 
. -~: .. ;.: '> ~~ .. -i~:.~·:-~~~·;t :. :.-i :'. .:.:- ... ,· ..: - ~ . : ·~ -~- .;?.:..: :'"\~ ( .. _ · .. ·:-•:~~•.· 

the growth and moderniza tion_.,_o f :;, t~~:::. criminal.: law-~f ram i' cou_r~- _ t __ o ·-._ :. _ 
' '.,!•.· 

_legislature~ It_ is important ,for,\the legislature to ·.realize that the -
• -· 1 .- • • 

. . 

rep_eal-of N.J~S. 2A:85-l _finally a·nd. completely_-places the-<responsib_~.lity . : ,.. . 

u;, 0 n the 1 e g is 1 at u re to as sure _ i ts -e 1 f _ o f _ the co in pre hens iv en es s of 

the, statutory law~ - · 

3. _Paragraph (2) provides ·that_.the provisions -of Part I, 

-b..!.:., the general provisions governing the underlying bases·of 

liability, excuse, justification. responsibility, sentence, etc.; apply 

to offenses defined _by other statutes unless the Code itself pr~vides 

otherwisei M~C Tentative Draft .No. 4, _p. 107 (1955). 

"Since the function of Part· I is to articulate the norm·s 
that ought to govern any application of the penal _sanction,· 

-·. ~this declaration also .is intrinsic to the purpose of the , . 
project. It comports, moreover, with the usual assumption 
of the legislature,"when it f.rames ad hoc enactments that :·a.~:-;.-:~ 

·body of general principles will.guide its application by the 
courts. To repeat the principles with each enactment is,·:.,: 
of course,· imposiible. On the other hand, the fact that 
qualifying principles governing _the constituents and scope 
of liability and ieneral defenses are now ·so largely based 

,upon unwritten law presents one of the greatest difficulties 
in the field. Their full articulation in the Code will not 

;"only simplify the problem of the courts; _it will make it 
. possible for legislative draftsmen to determine· knowledgably 

what departures from these norms may be desired in connection 
~1th specific legislation. The ambiguity that beclouds 
these matters in the present state of penal legislation .•• 
can be dispelled~ it is submitted, in ·no other way." Ibid. 

4. The Code does not· include a saving clause fa~ any 

_common law defenses. The _British Draft Code of 1878 in section 10 



'', 

this conn:ection, as follows, because "cas~s may be· 
,,· .. ' 

an accused_,person uuiht to have the benefit 0£ a 

discuss ion upon principle·: and analogy.before' he was• 

. Iil S~ephen, Hiitory·of the Common Lsw, p. 

' ' ' 

_ , . _ "All rules _and principles. of the common law which render· 
'; any circumstances a justifica_tion _or_·_'excuse for any' act or a· -

defense to any charge, shall remain in force ,and be_ applica·ble -: 
to any defense to a charge ~under <this Act /.::_except,dnsofar i-as · 

.. they are. hereby al tere-d J>r a re incons is tent herewith." 
. ; -· <" . : . ' .. .,, ' ._' ,· ,._ ... 
. ·. ' 

,:-s i111fla ryprovis i on·s 

Penal Code· 

York.-~Penal '.La~ __ /~sios (J ),_; '.M_i:clligan .. ievis e_? 

c'i 9 6 7) §:120 ( 1 )_. ·. tThe :.Dr-afters-,-_ co~me~ t~·_._ t~: ·th.is 

t· o-pen. the_ question whethe.r -to<:.include >.~~ch __ a ·pr:o_v.is:i.on 

,4rafting and approval.of "Articles~_2 
~~~ -t~\ ·(-~ '. ::_ -: 

'.ios (19;5) .. No ~uch_a provis!~n i~ intluded~in~the~fi~al d~a~tH~rid 

t1u-st, therefore, have b-e~n ~ons'idered unnecessa-ry. The.> Com~issiori -
. . . ' . 

decide whether such ~-provision is appropriate~ 

to enforte an ord~r or a civil 

imprison~en~ may~b~ ~mplojed. 
,,, 

It appears that -

Desertion and Nonsupport ~ct, 

_ ._J~rsey; (N .J. S. 2A: 1-00-2~ _th-ro·ugh _ 

6. Other State Codes: 

(a) . ·:Michigan Revised 
·, 1~ ;.: :.1. 

'· • ~--. :· <. •· •••• 

· [Offens~s Defined by -~tatutel 

:Sec. 110. Common .. 
no act br omission is a crime unless 
or by other applicable 



Connecticut :Penal Code '(1969); 
. . . . . 

clause-with ·~espeet to-principles of 

e ena:ctme.-nt ,-of the·· provis~ions_ of _·this:- Article -
t·rued as prec°lud{ng; :'any .court 'from'-~i-:·}:;-:, 1 '\':;·'.,; 'i': 

r principles: ·of er imina1·· t:Lab ility a·ri~f '':~ th:er ·: 
inconsistent wit~ said_ pro_vfsions. · .... 

' : • /-,;'_ i-:~c •.:-) .. ;•_:,:;;:•:~"(-'' 
. -·:;.::~·:. -·,.-:.,~ .. ,· --.. ... .:.: .. /· --~~/: .. ·~-,.~\·:·~ ._;_,~-.:~_-::i:_,~_~3>.~·: __ :_:'._._~-,;_:_4_·-~_-.:..._~.~--~ --~ ~.~:. , .. · '.· _.,.. __ j· :: _:. ;, • . •'_ -~ • ·"\t.; -.: :·-:"i-··. 

_c·ode·:··' -- - '.":::·>~t.,~:::.;.;_t,.:,;::;~J:}tt?" .. : · -:· ;•<· 
..:..:..::~~~-------_-:----:--_ ----=--:- -·: · .-,<- -=~i~~,:.-~,:r ,,· ,:,. :.~: -,:~:::\;:;i;x:;;~~:->:iL>:_;,t ---, /-:-:_, ... ·. -~- · -, 

Common~law. crimes ·ab<>lished; t:ommon-
. ·:"'·- ~:--,,{ :,; . , . -~ · ... - ._:- - -. .fr~,- ~,,; ! 7· . __ .; : ~ ) ·_--.J<:·,~--:·.~"- ,:.:. __ ~, • '~. ~-- :.~ .. ~( -~•.;,~;;;~: ~;, -, • ,.: . ~~:~:-::~·:, -'. ,·/:: /~\~~-t~1:·:: ;. 

·.· ,;; ·u,(=1Pk:f;t>: · fi2 \r,ci'ii,tdJ.tlf~~;ditr.{i:<.:: -:'·- ... ,::i\!t, .i•-:'f ,_ ;;,, -... ,J: ·, •• · ; .. :· , •. ,:, .:: . 

CO mmo n:-) aw .. c. i i,~~t'a'r~/~-~ 01,: f ~;~II :,.;,;i.~?J:iiii:ii\1,':;,; {. t:+?t,,I:: 
Crimin a r .1 aw n O t,· ,in CO n f 1 i Ct. with .. th e . :c rim in a 1 . -:,":'.: ' .. ': . ·, ., . 

-~re s··e'r\i e d ~, ;, -:, . .., ,,,_." :-.··· :... --,. · · · - · ·-·~:::i--,: . -~ .·,. · . 
. ·•.- ,,::?;>-::;',;' ..... . . - ... -.:.,:.· - . ) .... _.:.•· ,~·.' ,·. ·:<J,:•.~?:~~·~·<..:.-> . .-~·-~. _. ... _ :,,:y.~•·. ·.:· .... ,:~~···:·//'.' 

:; \. :_· {11 i ~~-,i ~-' 'c "rim l\;~I- ' C ofa·}:~r}t; '"!, l. ·<?-~:i~/-~~- ',' :~ ~;, /' ~:lj:(·::tlMK~fa•\/,.((i~!\/f;}f"fa\:'.· >::' . j 
) ):}./::t;:_J);.:;,~L~~.:(i.~· <;.:r~:.~;:\.-\_~~··/ .. <) --~~:·.<.~:~/~:··~: .. :: ... · · ... ,~ 

:;·'.~--.,: .:· ~ :. ::-.:~·:~~~i~(··· :, :.~-.. ·-.,_.,-:·. ·.. ·,, ... :. 
·· 1 ·:· .. 11·1 ~ •,'·f ,,:·· - .. ·. ·_',,.- '.·:• .. ,._·,~-~-\·-'.</~'.•:"~·.).';•.:: ,;·:..·· 

,App icab ty o __ Common.Law--: ... ,.:<t).J :-.'_),\t\{\ -•<':-' .. __ ·:_,}<·•· 

N'.o. 'co nd!ti~ 1t ~ o";if 1{ t~ .~ ~'s :,an ~"£}~~";~' . ~~r::1:•11{ !t• t;>{,:Ss±; :i . ,' :S 
· as ,an offense in this Code or· in :anotlie.r statute 

Stat_e., Howe-ver, this: provision: does· -n.ot ·:-affect:. 
_of,: ·a _court_ to punish for.; contempt -or, to: employ ',any;_ 

tion ·authorized ,.by law_ for· _the e·nforcement_ of _a~: _order-,. 
judgment, or 4ecree.- · · · ' 

Civil 

. ·_, ·", 
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· "S}!CTION L 06 o TIMR LIMITATIONS~, 
-··:· ,:•.·.. .. . 

(1) . A prose~ution 'f_or murder may be ·commenced, at .any time·. 
'· 

-. . '•. ·. 

(2) ·Except_c:ls· othe~wi_s·~: provided in this Section, prosec\i2- · 
tions for other pffenses are ~ubject to the following p·e·riods of· 

. · um t tat ion: ._\: ~: ':) r:•_)i 

aust 

.. 

a<··prosecu.t:ion. fe-lony of/,"i:he/ 
be commen~~d within $ix.years- after it is 

(b) ·a .prosecution for any. 
within three'. years~_,after,. :it. is_ 

. . . •. > •._-~>(c) '.a prosec-~tion ·for<~ ~i~d-em~ano;• 
two years after -i ~ is c·ommi t ted; 

(3) - perio prescribed 
·.·.,:a prosecution may· .nevertheless_ be commenced _for:_· 

(a) ---ariy·-oi-f e~-se'.~-_i1 mate~ial __ element of. whic_1/'.~~:s ·:either 
fraud or a· breach of fiduciary obligation withiri one year after 

·_ discovery of the ;offense by--_an aggrieved party or by :a person who 1'as -
legal duty to represent an ~ggrieved party and who i~ himself. not· a 

-pat' ty to the offense,. but i_n- :µo case shall this provision .ex tend the 
pe-riod--uf --limitation otherwise applicable by more .thari thriee years; 
and ·· · 

. , _ (b) -any offense. based upon mis conduc.t. in off ice by a 
pub lie officer or empl~yee . at . any. time when_ the def end ant- i·s in .. __ 

· __ .public office -or -employment -or within two _years 'thereafter_·, but in _. 
no· ca·se shall this E_rovisio·n ·extend the· :·pe.riod ,of ·:11mitatic>-n other~· 

· ",is e · appli_c._ab le. b.y _me>re. -~h_an.:.· 9~-~e-~, ,Year~_,-,' · :_\:)}/ · ., . 

. · {_ (4) An off e~s e is\\;ommi t ted ·either when ,_ev~ry ,ffi~·ent 
. occurs, or, if a legislative. ,.-.p-urpose· to prohibit. a -c.on.,tinuing cqurse
;.of. ·conduct plainly· :appears.$) ... at,. the ,time when.,the course::' of_·:.,:conduct :•,.·· 

or the de~endant' s c.omplicit'y therefn'. fs' term.in.a tel."· T - . '•js't"-arts Fa 
\_run on the day after~the offerise~is ~committed. 

. . ·, • j~,..-

;--'· :~'•?;·,;(S): - ·A prosecuti~·ri,;,:i.s c6~~-enced" ,e:ither' 
found [or an information -filed] •"o'r when a ·warrant· or >,other process' 
issued; provided that. sucl-C~warran t or ,process ::is _exec.u t;ed without . 

< _u,nreasona_ble delay~.,,. .- .. ,_; __ :.,;.-,.---.,, .. ::,' · ._ ....... ·· · · ··--; ·,,-•:.,·;::, .. · ·:•,-:: •- ··· '·''-:•:·',. 
~··:\·.'/:_·~.:..·~· ~' •·-! .,• .-,~·.' ·,' •• /~:.'.~>•·.·,,,,.· ·,,', 

(6) 
_J:, .--

~he period 6i.limit~~io~ oes not ru~(' · ·· 

. (a) 'during any time \,,hen the a·c~u~ed f~ con't:I.Iluously 
absent. from,the State or has no- reasonably ascertaina~le_place of; 

•:.,·.•:•.:_:botde or work within. the State,·_ hut" in. no ·'case· shall this provision 
'<: ·\· x end/ the-. period· . imitation. o·th·erwise ,ap:plicable 'by. more than_ 

);;;::iiltI~~: ~-;~'-;,Zi~:)1:f~: ;\: ·. . -



. ~~t!f iI!~1:{(f it .. ·. ··.•. · -" 
... , ,:-? '--;.·;.; .,,-,_, :(b)- _du.ring. any· time when a prosecutio"n agc3:ins ;_:~ ____ ;_f:ie: 

(/:;:'?;~0;:J'..~:t/d io-r th·e same conduct _is pending -•in this S·tate. 

,,-\ .. 

t~i,~;~~Jt~t;;tL . . .. § 1 ~-~-6 ;, ~ o-~: e~,r ;;y 
.'\;-:-, ... ,},•::.••:•- •,.:• • ,..••:•:--~: •:•~• -;.. "'l:~~ \ ~ , \ : .__· ~- '• • •-• ,:., :•, 1~ '::~~ •'-., "'"'"; .-. • • ••;~· ~ .,.!- .'"--:.~.:::: : "t.!' • _r - .. ~. ' • .:• : ~.''!' ")",;., -~~,;_••;-{ 

·~':)/:.)·~.-:_~-:,;·.'.~t~t--_:;-''· 1~., 'Rat'ionale ·of-Time Limitations. Th_e ._proposition that 
i:.'._~+/:'.t_:(-:'.':X.: '.: ,_:: ,-.·:: · : ,:; _ · : , .. ,,- . -.:··i:~_:·•: -:;i·:~>-~;){>·-.\:· -)~~,;fr\\ .. ,:.::<-i:,;f-::::j;::;-::c:.:"d:2,, 

;:;f:I~·~~~}~~'}Y:~l.d>.~.;p:e_s~r'i'~'ed ,c· , ·,, . o\~7;.: w~ t~~\tictr~:;,~:?f ~, 
r(\~?~·y;;r·,;offeds-~-s~ 'must -b-e ·c·ommenced is -~~dely a~cepted ,:in the _Un~,t~~ •'.· - : ,.· ,--,-\ ·,. -

:f/;_~ .· < ..• _:_. 1 - .•. ' - ', ,, ·: - ,• • -:' •·. ~- -~ ~~ • .. ✓:'- '-< ·- :~ c" · ·:,-_ '.: iJ ,.,._ /~, ';,:f -~ · '. · -:..•f:, i:~ ·.-~: ·;_:/---- '-:· :_'::· ·::. ~1, '-<: i-(_\.,·_,,/,:o._ ~ · -~ ~ ";-,:··>" .('c- ': __ -- -

rr; .. ;~. ti'~'t"cs·} .-·. Ne"w• Jer"s'e'y - has suc_h - limi_~a ~ions •. · _De~ p~ t.~ ." _e_x t,~-~'-~ ~l~e - ~.~~pt_i_o~--~:/,;;-:'·(·_ 

h.;_.-\~:-._:,~ofa<_b"een·''g-iven to. the·.-·evaluatio·!l of-the ob-jecti.ves_-of the .-·statutes. 

lii1i:;~;ig::::.:::::~:u~-~:~]~~Ji2r;~:,g;::~:::~:,!j:::t~~:~•;c. ·· 
i;s,)'·•:t./i~i.dence a:tid the ~,;.;d,iri~J'!Jf't:~~ "pJliiib:i.ufY"of 
!jf Itl!:::"tii::::::~:t::~:t:;~f~·;.~~::::::o::Ji:j;:::~::!;~t:~::iJ~;:::.;~,', 
~I-: of ti;.e that heh a~ '.'reforIDei;- di~Irii~h i~~· pro can to th~. nee.~~~ f~~· f 6;·_ .•. 

,·,. -.· 

i<fj1;ff1ffdi!Ni~~- ·of :~h-~ '~r·1ni1n~i sa~cT1i~:,:· if h~. h~~ . repeat ;d. hi~. i;f~fo~i < 

t::.\:\ .. b~;h;,~,/£h;~/; h--~. ;c-an .-b~-'-'pros ecu t~\1 t"o/);;~e~·t,,-i ~if ~ri; ~-s-~~ ·~ · (3) _, .. A~ t-i~tioes 
j:.,"' . ·.,, 

J~ff:~/:~§}:•_:;iri"y:·:il~'mun"ft)<·;,~'t~1·b~--t,i i-J:-~---i~p;uls e· dimi~~-;h~ s •. ~- ( 4) .. i ~--- .j_ ~. d_e~ "!~ab 1~ ·-
~ . . . . ,. 

. 'L f&i?l>;Tles~'eri 'thi. po'SS'1b':flit; ·;t \ia6k~a,il b;i';d .;~ '·;t t~ iea t . to pros ~Cute 
tif/it'.- t~'\its' c fo s e' e;;i de ri'ce · t Cl· edf of Jim~~~, b ff:i ~ i~ is { ~ f te ;/'I: p,e rf ~~\of· .. ·· .. 
fi:~,J--:-~·'t~:i/:,::~=:·'person .:~-~-g-h:t". to be'. ~'l'11·~-"/ed ~-~ "11~~--"-~i tho~-t f~-~~- --~-i-: pr~filii/i"~K~ _ · 
\::.;/· .. :!i .-·-.- .. ,. -~-; ·:-: :' :·- : . . "t' ,;.··: . . . . 

if'.!i~J: MPC T'ellt~ti \i'e "tir;f I: , NO. "I;-\;J: 'i{6:Ci 1' ( 195 6) ;'. t', •: . . .. · ,ti (: "'' .. 
. ; ~·.·•,.',. -::-:~ .j>_: -~-: .. _ 
-~-, ::<. -'-.-'. - ' .. :.~ -- .. : ·-·· ~ ~--_, ::--.-

The r· e is ·'wide dispari_ty aniong-. r:1s::w~~~,eo\ -, : '"2 .' L'e~g th of .· th i, ',i~~ioJ. 
'.~/:_th~ tst·at\;'s· '1s . tCl 'the length, ·of 'the a peridd' . The dfa terS ()f. the '.code . 
~;.·\"\\tl~J::·t"ii/ fiv'e q·u-·e.sti~ns-' to b·e. a·nswer~-d. :in_•,resolving this .. issue:~, 

.Thes·e ques:tions ·a1·o~g w'i th. --~-hi Code's· ~~,s~olu t t'-o~ and the existing·_ 

.;.._ -· 

~ .:., ' ., _.~· 



. •, ... ;·· -~ . · .. -· 

··.37 · .. : ..... 

. : :·· 

. ( a)· S.h o u 1 d there b e a p e r i o" d o f 1 i mi t a t ions for a 11 

::;!fen-sea?. . ... :.•; ---·· .. ' 

.The Code pro.Vides for lilllii:~ti~n for a·11 Offense$. e"xCepi'ior 
• •• ,. • • .: •• ;,: • ,. • • 1 : '

1
;,, t. -~-:"' C. • .. , • 

, ............ _ 

,.'~.: .:-. .. 
····:·!·. •• 

. . . . 

':,._·:~urder· (fH.-06(1)_), _ the vlew:being th-~t. it. ·,is,,--~esirable. to main.ta!~ the: 
~::.:.-:-·:- - .· . . . - . - . . 

'':,,.: ~~oo:io~. polic_e_ p_ractice:·never,i,.~~--: ~1-~~;e_· _the_._ {t_~_~s.:_ .'?_? _/:1? ~nso1._~_ed. murder. 
.-- ~ • • • ' + 

-'~-ue ... Granting the fac __ i: t~~'~:.'··c~~ler·e 'ar,e. ot~~'r·, crimes ·of. comparable 
. .. ' . . ,_ . . . . ._ .. -·· ·- . ' - .· ,. --.:.. .- ~ '• . . 

• ~-:·: -~-!- _--·>. 

-.'.ti"-'-:---::,.:~• -' I • • 

i;\'.{·tbid.-: .. :.,: New Jersey makes a .. s-im:ilar _d._~stin.cti~n -except that i~ _is ··-between 
. ._____.,_ ... 

. . -

i\/i:;~:ii~Y of fe~se. no't> p'unisha.b.le.:-~t1}h de~~h-... - arid: those.:;~hich. are .•.. N°>/.' s_·~ . ,. 

~,~_t_i_faA: !59~2. Presently, cer~~i~\ind/o f mur'i~r, certain ki:cl~ . o/'.0,. - '. 
+ • ..... • ~. ,;.r··• ~ .• ; • 

;:_:,):~_:·k~~ido_apping and _t·r'~:~s-~J,·::-~re ... p,u.nishable·. by death. ... . ... 

··::.:.:c: .. ... :;:i .::i '.' .... _c: ,'- :-~--;.:.:-::.(~<t-~f:.- _ ~(~>\ •·- --;,>:. •'.. · ·: --~-~<--:ri,\.:;-,-'": 
~-:-- treason is provided in N .J. S. -2A_: 159""."l. ·Thus~ -m~rder and kidn_~pp_ing 

. ... ~ , . ·~·---".:.~ ... _ 
~1:-....... 1.. rt:, - ·• .. /·. ,'....1 .• ::·;·.•:- • 

. ;2ov fall in the exclude.cl ~-las'~-.-.' I~·--s·t:at-e v.· Bro~n/'--22 N.J~_-405··.:·{1956),·\ 
. . . - . ~ . . .. . . . - -

.;; ···'<"'.:·· 

~:f1;;:;.·_the . Sup re me C o'u\;r_t up i{k-'i~{ --~~ -~·ti_-n ,)ic ~ .i:6,ii;;.''f 6 r-._ ·s e ~-~ n·a.·.:.-~1~~:~ e /-·; ~:~:J~:;/ :~he· re · . ·_ 
-•••e • 

:·:~:_~... • _ --~~ •• _L •• •• ;_J, ~ : 1_ .• : -'!~:!·f.Hj:-.:~i·<:· _ . :~:.. ::-•": ... _. _~ -~- ~-·· ,,- .... ~~~.: ':~:}-{~:.~-;- -~ r::_~;.·. __ ->-· ··· •·-· --•i 

(/'.1 .sh_ort_ form indictment had been. refurned beyond the statµtory period __ : 

/'.)'£~:/ :n .. ~-~-~ a\> i t·al- off ens~:~l-•. -:~ ;~t~<i~-~--u~~-:{f'~:~~-.~e·a·so·'t/in~- -~~j~"-~' b a;~ /'-~n. the - :.,;:::~.:"· -· 
,-.. ~~;· ,.,:: ~-··· . . .. , ' . ; . . ·-.._ . . . , .. : . ' ~:.>'. :, > . ' . - " 
:~{Li'h~~-;/'·-that th~ d~~;~~i-d

0~I~~ was. 'f'~-:~tit~id:~~ whi'~-h t~ a unified c~I~r~·.::,\ 
;~2/,"i1i\; in~~ ·dei~'~'~/~~ly··f .;'r. purPoses -·of_- p~tl'~h~en•~~t~d · th~/iti~;lif·\s 
}(~i?~~-;o;_··t;~ 1 oif 'e ~~;~\:,:_ .... 2 .. 2 N··.:t?' ~~,i~' .l4-i 2. y,r::s;~ ~-- '~~;~'.'~i\: 0 n ~ Cr i ~-i ~~t<-ti~: and 

ii•{_~~~~d-ure: ,' 14 R~;t g~•rs /· Re'v. '242 • '2"4"8'' <d«fi\;' '"i::~sen !:iail;r, there fore, · -- -

;ft'lle Ne W ;e·r S ~;· ; d~'~'~t a i ~ n O ~;~;~;rt~·]_ 'd~ s~ i ~ ~-~ i ()1\ i S , t' he S am~ '~ti{ ~~rt~~~ ' S -

-_~§/Y-:~i./ :~, _·\ · . , . ;_. · .. . :.-; ., -" . ,_. . _ .. rf :~:-t,::.·.::_:s:~i4~ $.'··}. · > ·'.\ 'tt~'.' . · ,. : ., ., . . . . i:f\-:'y~-~~:f/\·i42ff:: ,-.-,... ·. · 
~J~~rder~other distinction, ex2e~t for· kidnapping. Presumably, a line 

t;f 'f~·;s~'~-i~~ ~i~t'{"~~ i:'o •'. use·d·. 1:''ll/~;;~ ':'~' to murder, wou1d" b~ mad~ 

""';:·\i.ci~ap:i~rs~ t~:t. the forms ~;,S~'f~h i~' bY,, d~;~,~;\.nd those n~i s/" ·· 
,·-~. ,.':.'' a •,;-

:, :~,,: -• p ~~--~sh able wouii"ail be -e~-~-luded ir'om ,·the. ~p,eratl~~ _of_ N.~r:·-,r., 2-'~\fs9~2. 
·f,,.·_;-_ -

to include 



ihould th'ere be? ,, •, . 
• • I' •'\' ' • '• • ' ' . ..:~:' , ' ~ ~ 

· · ·· ·• The coJ~ •pr6VideS 'f oiir '.· }>fJ-~~~~aii~~fj us ti f Y · th 1~·- ;;ji:,tt; '.."'_f'c' · T 
:,··/·-~ .<•t:-;.~:.;-~•.:_·;__ { '•,_...y~--/ .~ .. \-,: :;:"•<~•-;t-~;'r }'".~ • ;~/·~:~-~·.,,~" 

that any mrire would''-'b~-.?{~\:••u~:rie;~es·s:a.rf''f~firi~n(e·~i 
,.~·~ '·,j i" ' ·,_\ ..... '· ... -.. , .;'!..:>. -~;: .... -~. 

These four distinctions 

New Jer~ey·."~r:':t::~~t{ons are: 

.- Treason-"' (i:j,::s _/_;2A: 1;l~t): 
' ' . ..· -~.: . . , . ~- '' 

T~ ·~ - _ -~~{<-{<~--~ ·i\·):•;.~:;·~ :·t·:\~:/t{t\_-~~:j__. 
Offenses not punishable 

. - f i ".' ~ ; __ ~ e ~ ~ S'. ,.-~ -

·• _ .J?i~orderly 

:tC~) How lorig should each of .the 

,'• \1 ·-, . ·: ,,•'· ,· ·\._ ., . 
. The· Code, .as ,noted .. above, _.provides-

•• ----.-----~--- ~-· -· -- . - - . _.,.,,._ - . -.·· ••. --

cme year. 

of._the approp.riat~---.a~o~nt of ~ime.~· ·'l;'_h~- Draf,ters --~tate .that'./ihefr.~, 

rE!commetidat ions conform ;ou~hly to ~~i.s ting law. MPC Ten tad Ve 
-- . . ' 

' . . . ' 

Draft·No. ,5, p •. 20,(1956)~ - To the exte.nt-that·:rational:i.ia.t:i.on 

: Po s s i b 1 e ,- the : p ~ r i o d s mus t at temp t · to .=.re f 1 e c t the 

·conflic.ting' goals -Of. 'the· crimin~l la-,,/~'.;.·: _Thus, 'the 

:offense, the -less-:,soci~ty wishes ~o -see the -guilty· escaPe and><the·:<< 

chances· of self_;;reform -are :-less--but, also,_ for. the more serious tnere -

is more at stake for the ·defendant and pr-otection of procedu,rai 'iights ·. 

is· more imp o rt ant. • I b id • · I t sh o u"i d be noted · th a t . the New,-, J er s e y 
. . -~ .. 

I..egis lature · extended .the· 
:::>. 

period_ of limit:ations,.fro~·-two years 
:·"I•,=:.-.,-



.· nii .. :q . ·. :;_. 
il 
!l 

. 'I lj 
years. \in '195·3 .:· --<This ... ihould ·be ~omp:.are•.d ·w.i th· th.e !fl 

,. - . . .... .. . - . . .. . . . ·. . - - -.. -,.... . --:):J/,,_.,, .. ;l ! 

;;·,crJ;;;~l'.d ·by· ~h~.::::e I :h:.:~:.··::::: ·::d s:::i::a:r:~r:::::e:•:·ii\<i;i~i)~:;t~;i~J~fr~ :/ I 
// :·· _,... . . <·.>·· : .. : .. ;,,: : . -~::·~~1~~ by 

~<~t·· 

i•?~:-si.rable to start: the r{;nning' ~};-!the periodCcif i1~{~!'{~rin ......... . 
, ,;• ··.r ... ·,. :_,,, .... -· 

,:· l I 

. -· .. -J•r 

H;i~t{~f-.f~nse·s, a~e :;kn~wri :i~t:: 1·eas t -
• <n {-~ ~ - • ~.'~•• ~ •~:~ ,:-~ ; .. 't,n~~?;_; >•;•,,:•\ ':,•;:t:.••:~•, 

.,,,,,;I.,, 

P\T
1i'f~+C~mmiss ion/ or th 8. t the •off e~!~ 
•' ... •;:._:·-:;( :-.:.\: 

·;•,. .• ::>:.;··- i '~ . ..,: . ; 

:.t\i( .. <-:•::~: .··· :' •. -·-. 

tit(ire a fl.·/°- The s e·:: are: i. de a 1 t: 

}~~r:~--;:·:06(3).(a) ani .. ·_.-.(b) ;··· ~ .:":::.}t}:·L:?s,;,,t '.,;·•· .... , ..... 
--•·, ,, . ... • . . ' - ~ ;~:;:,:?•:·. ''''._:.·.~-·-_.·::"".._.--,~_--._,.,,_, .--... , .... 

• ,.1 ... i_: .•. ~,:_._;.:_: .•. :_._,_·.i·:_•~_:·•··.;·(·'-~.•-.1 ___ ••-·-i:_·.;_:_;._ .•. ;, .•. ;_;:c_t_,,/;;; . . a ) de a 1 S 7w it~ •ca s es an v o 1 vi n g Hr au d :y_- '/ f . • 
:.· • : ---,: ,t ,\: / ,,.:, ,, ... :5:.~;. .:~ .;' 

~t~(:\i•,ii/;t·rreach of a. f iduci~iry 1:obli.g.atio~ . tb·,~t·;;r~; 
:,;1_·_.·,·,·.,·:_· .. ;.~.·-: ',·.'.·.,".-......... :.: .. ',•:"",,·,:· .. -·._, ·- . ; ,"" :· . . . ' - ' .. ! ,., ·, •• ·, - ··,.. ._ ... •·,. · .-:, .. -- · -.... ~ :·_r:·.\·:·._::,;_~/-r ::-.- · -

• • - "\ ... • - ·;: .. • 4 

_no,t _.·, 
·-,·_. ·:··,~-::-~_1_:_:{_~:-~.: __ 1.~.- ':·.:·::; 

)~ragr~phY·cb > 
.. , .. ,.-·, ~;:~ ..... )~\r.\_'•'.·:: ___ ··~ ·' ~\(~j(:i~\{/::-;~j{?~ .,;:~-

-•"' --- ·r-•.. ·:.· ;, .• : .. , •. ;. . . ;-·-.:-!:,::·, - : -~ :- ,,:~:: ··-:.:; -._ :· ,., ,' ... ··-: .. , :·!.' .": ,. , _. ' • . : '.';,~ :· ·. i-.. _-•• , 

•. ' . ..: ;~ ~ t 

' . , ' ' ., . : : ' :,:+/\\), 
~n.,additional~=-three yeai;s ~; '<-.::·• 

: :_,.,· .. 

• " • • • 1: •. - • . ,;. ; ~-- ' ' - ' • . •. • ' " ',:· ~ •. ..,.-::-,-:.:~ ·:> ·: . -

}tf(:£9i.-:ih'/ln ,I 1. 0 6 (~h · .. ~ ~Yf.~~! ,.: .. -~.:.~.-._?;.):_:.~'-'.~.·f.~t ___ i,~.::_\.::i:?,,_··.::'_:_ ... _\ .• ~.\_::~i;::_~:~,~-:.·._: t: ~Ill;~ r . N. ·J ~ S ~ ·. 2A: 159--J -~-, . . . . . . -'f_J¥:_i/U),:t··:,," '· ;,?.· \:_:-i .:):, :- ,:\: :· ij {M~.:\ii-i,:h~ve · · · · ·. · · -· · '· · · · ·-·. ·.··· '., .. _ .. , · .. :---,-. _., ·:/' .· · ·.• , -- •_, -· ·· ·. · ',•. · ··, ·. · ·· · ·-. /: .::':·i · ;,_;;;: .. ,·,• .. ·"'"" ., .. , a. spec:ial. pe;riod, of .:limitations :.of five years: (as compared witli. • · nl 



-

[.A - 40 

Apparently·, when the Legis~_atu~e extended the general provision to 

five years, it ·was thought that ftUY _further extension for these 

categories would be unjust~-- _Further, our courts have rec~gnized that 

f O r the s e cat ego r i es o f .defendant s · _arid o f fens e_ s , -. -s p e c i a 1. cons i de rations 

d.e ~and- e ~ t e ~ s ion o f the- period -o f · 1 i mi ta t ions .• -, Thi s is a cc om p 1 is he d 

by manipula~ion _of the concepts_~of when the- offense occurred (i.e;~_-

de f ini tion of certain er imes· as ._"continuing off ens es.") and when the 

period begins to :run.·_- See-. State v.- McFeeley,:.J.36 N.J.L.: 102, at 106 

.(Sup.>Ct. 1947) .(Police .raided :-a:. gambling establishment. ·but<,failed. ··to 

discharge ~heir duty by 1odg i ng a· compia int .against. the_ o.f f enders:··"'who 

·vere apprehended. Held that. the ·statute. o.f. 1 imi ta ti ans on the· ··charge 

· of .misconduct . did no t b e gin t. o run . · u n t i 1 the· s tat u t e of · 1 i mi tat ions 

. on the gambling offe.nse had run, be.cause· throughout that time· the~_: 

officers had. ~ c.o.ntinuing duty to· file.: a complaint -~gainst them.);. 

S t a t e v . Ho z e r , 1 9 N • J • 3 0 1 ,- a t _ 3 11 "'.'" 3 1 2 . ·c 1 9 5 5 ) ( no n f e a s an c e , s i mi 1 a r ) ; 

1 

.,, 

S t a t e v • Mar p 1 e , . 13 N ~ J • M i s c • 7 9 3 ( S up • C t. 1 9 3 5 Y ( f i d u c i a r y s i t __ u a t i an ) ; 

State v. Marchese, ·14 \N.J. 16_ (19,?3)_; State v. Weleck, 10 N.J. 335, 374 

( 19 5 2 ) ; .. cf . , S t at e v . Ir e 1 a n·d , 12 6 N . J ~ L • 4 4 4 (Sup •. · Ct • 194 1 ) a pp ea 1 

dismissed 137 N.J.L. 558 (E~&A. 1922). Thus·, .the concept of extension 

:of:. the peri<?d in certain categories does seem to be re cogni z e_d in· ·our 

faw.·. -Overt recognition, ~ch as in §1.06(3), seems desirable. 

· (e) Should special short periods:of limitation.be; 

prescribed for .offenses which by their nature- are likely to be the 

subject of fraudulent prosecutions? 

The Dr a f t er-s re c·o g n i z e that · some- prov is ion of this -s or t is -

needed and have chosen to include them.with each such section defining 

the offen~e by.a requirement, -for instan~e,·bf a complaint being made· 

by.the victim within a prescribed. period of time. An example is 

§213.6(5) (promp~ complaint in sexual offenses)~ The pract.ical effect 

h~re· is• to r·educe the statute of 1 i · imitat ans to six months. 
\ 

--· 

- :' '~-

i . ~ 

il: 
'I 
't 
r 
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:·-41 · .. ::··•·. 
,', !. ::\.\ •. , . 

. 3 •. ·when. Does· th_e· Per:iod .of· Limitations Start to Run? 
{' ',: .',' · .•.. g 

., . . 1 

_ Th·e C o·de· ·provide~ that the : p e ~ i Q d . of 1 i ~ i tat ion_ s t ~ r t: s. to 11 
J,'. ·_. _:_.'. . . .:!_. .. :J.. ' ! ' • -~ ~ •.• -·· ,. ,. •• . flt ~' . '. '. : :,,·.1,y,r:t:_:-: . ;} 

~{{)!if .v~e~ the, :ff~Il~~ .;is _c_o~m;t ted. . T~~:~s, i~-: ~~c(!rd. w~ ~~ :tt::~;~t~tt~t,\;'}' .. ! 
;(:,:/·\,/1cw and "wit~,.:E:_x~st1.ng New Jersey.- law. · An offense .is committed/either-<:·~-- ) 
(\:\i)-. · · · ... ' -· ·' .·, ·:. ·: .:. >: ,-.. · '\::;<' _,.. ·;. ,,. :.::i/'.·':;·~1\)//:·; .':,\,<)iq-t~> 1l 
:)-'<"- (~) . ,;he~ >!ve'ry , e·;~1:11en t ,.:~ c~~~s.; ->~r (b). -~n the --~_as e·. ~ ~ . ?on_tinu~i:igy;~f ~-~~~ ~-~-;~,'~_:>- · 1 

··-· .,... 

.. 

as 

i•11{f ft~ f ti ;ri,0' f r~'m ·.· iriJ t i~u {ri'g ? tt';.,l{~;~\ ·. , .· .. 
- _·. ~·-:_:_: :· ~·-;·~--- .... -\• .... ..::~ . p. .... :;~:-,;~,.') - -•• ·. ,:_,;~t-· . --: ·:_.:.~.~-)- -

.:}\) :it?:)?S ;;;:_-.,. 
• ••• ~ • .• - : ' ~- '1~ -

' ··.~-; .. t.-.--:::-_,_ ~ . . :.:.· _. : -

·,,; .·.· _..-;/_ ;:~\rn'd .· t'o .. b ~- ~~-cfn i in ti'i n'g ~:{,<. 
0 ~t~·;:---~~~-'._- ,, <: . , :,'7 

:( -~:- ', .. ·. ·'• .J :· • ,, 

) ·. . ... 

;•,·:· -citt office; State v. McFeeley,:,ll6_._N.J.L~:l07_(Sup. ct·.·.-1947);_ State- v_ •. :.::-'~·?:':~·, .. · 

:~:;,/f/{l,923t (same);_ State v. Gregory~ :.93-N.J_.L. 205 (E.&A •. _1919.) ·.cc.~ns_piracy); .. \_: ... i 
\~f~f:/:{0t:_,J;-_.'. ·· --,~ ::-:, .. - ._ -:_ <-·,.-. ;' ·,: ~~ '::· ;, :{· .. :~. -'.:- ,:·:.1.·<·-: -'.~:r1 -::_::~~-;·•tf)ti'?) > -· ··,f·.;~:1::· .. >/·· \;}:.·;_; · ·-".. -/:/'.:,},;-1\i'.,, .. -• ·,;/~~;,-.:)i'.dJ%:~;it:\:'t~·'\':: .. h,· .. /i£flt{~-;: ... ,! 
f(>- -: S ta t e V • E 11 i s on , 14 N • J • Mis. c _. · .. 6 3 5 . : ( S up • C t. . · 1 9 3 6 ) ( s am e ) ; .. · S t a t e ·.v • . - .:>:~'.:_<:.:°-<:· ·. -

, ·_, . : . _: ·::.i ):•i;_i'.:•::/.·,:t;{/{-),-'(:}}.' -:<-.:i;?t:J~/)·,,: . 

·; . , ,.. -··· . ,. ;.N·f1:JYt¥¥:l?f,;;iitill~; 
::c~ -

' ;·,/ ·- ., \ ~ 't , • • -:. J •.· ... 'i' 

>-\ h·ouse. he _,designed: ·;_in·. v.iola t ion ·;·at:_: .·the b·uilding. _ code''_ c;o--it°aps es' .:th.irt'eeU:: ·r=2:.> 1~ 
.''._>'·· - . ··•. ; : .... · : . ·:- '. · ..... :_ :--- : : ·.:: :< ';:·., __ ,_(-.:'_-·' .· .. ·.·.·.,' ,-_: .· · .. :-' ·, ... '_··'.'\:'_,>,: :: .· . :. _; __ :-~< :·;;:. - . ·--~ /?;.t~--- II 

·y'ear~-- after ·:it :was~builL. -No_··a·ct:;·: other-' than the_:building·•·s·· C<> __ ~l-~p's~'•_ !~.,-~>---·, ll! 
·.":=~·; .-·{-·_;,. . ·,-: --., ,:-.-' <-· ... . ci-:•. • . · · - I~ 



t:•li·~~-- the two -y.ea·r statute did n~t:apply _because it was a·· cpntinu·ing 

11 
• C6ritin~ous as ~~isance~, ~-arryin·g· .of 

concea.led weapons,. use ·o_f false -weights,, etc.) en.dur_e .-after 
the period of concoc·ti"ons and·:as long. ·as··. the offen·se· by .. the 
de fend an t ' s a c t ion o r: p e rm is s i on con t in u es t o· · ex i s t • " • • • 
That nuisances ·such ... as ·obstructions. o'f highwa·ys areO:-c~ntinui"ng::· 
offenses· has been held._.'-.. A publ,ic_ riuisarice occ_urs: when _ .· 
there is inconveni'en·c·e "and annoya"nce :. to., the::::'p-ubll"c-;by: reason. 
of any act 9r neglect~; •. • So i·r. seems •. that_,_ since :,the_ death ·. ·_ .••. _ .. 

. occurred.within ''the"'•two ·. :ye ars':\'·of; th"e ,_;indictmen"i?:11 t'?f:s> t'iin'ely:~ 
·-The initial-·act'oL :violating the. building code_ constituted· 

a contin .. uing· public··:·\1t.i'i·~·an·ce", ·u·o't to .be barred· because_ no·t· -·• 

discover~ d __ ~ t ~---~ 2_6,;- :~:.;;.,: ·ht -.,~ t · · 4 5) · :j/<~{.C:(.::, ·:_ 

court then went on to rely·-~pon consp~±acy, bigamy and desertion 
. ·A,:~.:•,:_~~~-:.'~:·.:.,::. . - .• fJ,\'.:~--f.,1··il:::·, : .. -..::: ... : :,. 

The ·case seems· wrong and 'may. well' be inconsistent with' oth"er 
·:_ I:~~- -. \:.:\-1..sik. · ._ .-l•~;:>? :;r .. :::: 

,. 

St ate v. Rud n er, 9 2 N. J. -L ~ _2 0 ·. _{ S t1_p. _Ct: .. · 1~·18) Sew Jersey- auth-0!ities: 
-_.. \ .:~ : !' ~\, .. : .. J •• . ,, :..[ ,':. 

a f fi rm e d . 9 2 N • J •. L ~ 6 4 5 · ( E • & A • ·. 1 9 1 9 ) · ( t a nip e r i n g w i th a w· a t e r - me t e r is 

not a continuing offense-eVin though ~ater. is subsequently stolen.) 
. ' ; . ' . . . . ' . . 

· "To the extent th a t a g fy en o f fens e · do es in · fa c t p r o s c rib-~ a con ti nu in g 

course . of ·_ con d ti\~ t , no · vi o 1 enc e · i s done - to th e s ta t u t e o f 1 i mi t·a t-i on s • 

Since the condt1.ct · extends within the period. of limf_tat.ion, it· is 

·_·_ subj e ct to pros e cu t ion • " MP C Ten tat iv ·e Draft · No .. 2 3 - 2 _4 ( l 9 5 6 ) 
:)t"t:.;· 

4~ T~e- rule iound·i~ thi iait _sentence 6f paragraph (4) 
-~ 

that the time starts to. run on ·the da.y after the offense is .c-ommitted 
-~· . 

is the· 

11 
••• in -the abs~nce ~f.. ~ legislative direction _to· the 

contrary;, ·gene·ral -statutes of :limitations ••. .,are to.-:·be):; ,_ 
construed~~.[as] exclud[ing] the first d.ay,.and includ{ing] 
the last day unless ,.it is<- a di es- non, <in which ~event ,:the · 

_following day is included." ~tev. Rhodes, 11 N.J~ 515 525 
(1953). 

s. When· is a·:Prose~ution ·Commeri2ed?. 
. ' . . . . . 

The ·Code requi·res· that " pr·osecution be. commenced" within 

the period specified and that ·term.is defined in ~1~06(5) as when an 

indictII1ent. is found .-or· a warxant or .othe_r pi:ocess is -i-~s_ued ,-· provided 



the warrant or p~ocess is ·exee~ted_w~thout unr~asonahle delay.· 

Hi~v Jersey _now requ~r'e.s:\ ,_that an'.: :indic-tm.E?,nt __ b~ _f,o_und; ,in:.: __ t_h e :, case·, o:i 
" ' - ,' ~ '. ·,; •• •. • ·1,.. ::::.r:·;· -~·, ; .. : "; .' ·~ :_:' -:; 

':2A: 159·.:.·f, · 2 ;,·. 3) or/~- co~plaint:_·-~iledv in·:-the .. case. of 

P.e.rsons\·viola'tions. :(~·.J. S.,::, 2A: 169~10).' ·~)'.Fi:ndi.ng0,oL.~an·>· 

·re q u:l res;:·. b o th,:::. th~- t · · . Gr~nd Ju ry/1ndLthat •. · ·. 
'•' -: ~ .... ~ ~: : 

>it.be-· properly returned:.i_n-to .. • cour·t .:\.:::• State. v. ·Rhodesif:::'.\f;,_:~."J_~_:/515 
• • , ' _' 

1
• •. ,•• • ,\ ·;. • • :: ·'._i:•:.•~:\f;:_r::~-:.;~ :; /~, \·:-,· •,,:.} ~-~·-•• . ., • • 

... u n 1 i k e •.. ·th;< c,~ .de.. :~,iri::1 a ~iL.'tQ;~ i~.Jl Q.!.it,~1< ~;if ;i;~1.~:Y_t_,:_··_/_'t.·.·_-h ~ t_ '. a 
- .. - -:.;~ .: ' .. , '··-~" . 

of arrest . :I.~ _su{f ic;Je~t::·:::(excep t :•·for: Disbrderly Pe~:s~~s-~ v:i._-0 la-. 
. . . ' .. . ·-.. . ·- ·•· . . 

·· ·,:; si,.:. ':{~·:_-- ···~:,.- :·: - ·. ··: 

The Code IS·• position, is b'asecr on the v-:f.~w th~i:':'th·~,:~'b'aki,!':'' 
' ', . - ,_ . . . . .' . ~ :': ', ·- . . . 

of- the statute·is to insure that· the 

\ii:the decision to· prosecu·te·: and :_'._the. general 
. . . . . : . . --· ... , :_ - •,·,·-· 

. ,~fflci.ently. promptly,-to ·='ali'ow ll"'i_'nt· to: prepare def ~nse before.'?:\~~icfence ·.· 

-~f- his innocence becomes w·~ake·n·~·d,'wtth:_ ~g e. ·. _M.PC Tentat_Ive .. Draft:,_ No •. · 5~,. 
. . ' ·•.·' ·. ·.·::• __ .. ,, . 

. 24-25 (1956) ~--· ·.His· f i;·ht to h'ave: the case· 'promptly~ ci:i.spo's·~d 'C)°f'".'ts .. 

covered by the Code: ::·i. -

\.. .. . . ., ... ·, ·. ' . . . . ..... 

The. provision :for exe'cut.ion" of\the warrant without ,unreason-
-, ' _.,:·_ 

is intend~d - to'·;pro-tec'f· ~gai.nst:- its being left_ with·~t-t:,. ;ny 

to serve it~ .. Factors':su~-i-/.as-<dei_~nd~nt'.~:being,•·~bsent, :etc" ... ;_.: 

' • • - ' • ti:' -~•; .~.. .... • 

be used to determin·e t:11·~- :reas'bnableness. of· the effort.' ···.· · 
. ~ . . ·--;;,;·. ', ... · 

6 ~ ... ·· .. TO 11 in g pr O Vi-~ i On s;;~ ~:,,,.~~, sub s e Ct i On { 6 ) . -~ p e ctf i~k-. th,~-~ ~< 
. ' 

Huations in,:whi,ch time i; .. not cblnted against the: peri~d .:of,1imitation. _. .' 
· .. -'. .. '<:}:.. 

Paragraph (a) deals with'' the.situation where.·· the· '.def endari t 

state ,or. has no. reasonably ~scertainable place·:-~f .. · abod~ >. 

Vork wi thi~. "the state. Here,·~ 'the period may be __ ext ended ih?~:~ . ye~rs .. 

~i\,·rig:l.nally·· drafted, th~-- Cod,e. here·. would "have required· .. _ ilbsen'c~· from·· 
. . . . . . : - . . . . . 

~ltjurisdiction and pr~of:- bf "a ~urpo~e thereby to avoid detection, 

_,/_?.'?rehension o~· prose~ut!o~" •. MPC Ten.tatlve Draft No. 5, p'p. 26~27 :,.· · 
. . . ' '. 

This was of. th'~. pro~:tsi.on making, 



.~ ~- ; 

><a.b,se~c_e fr-~m?-._~~-e state itself suffi_cient. to toll .. ·the statute •. ·-.New 

The Code does 
. \ 

time d O es n O t run when. :-c ~ mm is s i On . 0 f : the - Cr i rn e ,h ~~ :'.bee~ . -
- ' - . . . . . . . ' . 

ti c·on·c:ea led II. - New Jersey _agr,ees.·wttfr:athe dode~-- - Our'·'stat~te:··d~-e··~<not: 

these ·:terms and -our cases'.·_·-~ake -i-:t. ·_:clear· that mere ·c-oncealment -<·'· 
;• .. 

. . . . . . . . . - -· 

:enough.'.. State· v. ""Brown,. 22 N.J ~- 405 (1956)_ 
- / ::: :- ;' . - . -- ~- . ~ . . . '\; . 

The Code also does no.t ali'ow.-co~victfo~':o:f a· 'iess~r,. 

:~:{:,,:·offense which is barred by ·the. statu.te ;h~,n the. prosecuti_on: i~'.\,brough·t· 
- _._.,- ;.-'· ':'•:;:,.!, 

>for a greater inclusive offense~ . The re·suit is.that· then~ -~'~n -1::,e no-: 

,' - ·- c:onvi_ction -for· 8:llY off ensi, '. i~clud~-,d :··or. o therwi~-~-,--:- unless•-. pr~s e_c·ut io_n_< __ .:· 

-_·: ~ .· . . : : - . - _. :· .. - . 

i,~X·_Cf~'.-,:~'·-:·:state v.· Brown, 22· N.J •· ·405 (1956) • 
. ' - . .· ·-.-

. ' 

·this is wise 11 A murder prosecution·_could __ not, .after· six years, lead ·to· 

·~:\a_·:maQ_slaughte-r _ conviction.: 
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7 ~. Other St~te Co4a~. T~e recent codes of.other states 

in ,e.s~ence, :.adopted: the.Model. Code's ·format and position • 

... :,are ·minor -var:i.a tions ·as· to time· periods with some 
.... ; · .... ,. 

crimes>to longer.periods arson, kidnap:ping ,· 
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Lff7.0 METHOD OF PROS-.ECUTLON WHEN CONDUCT CONSTITUTES MORE 
THAN ONE OFFEN~E. 

· :. ';',!~ ', . ( 1 ) _· . Pro s e cu t i on · f or Mu 1 t i p 1 e 'Of f ens es ; ~ L i mi t a t ion on .. :·::.; . 
·->;_,,·:~vtction.s •. · When the same condu_ct 9f a defendant may establish_ the· 

·_::·~ .... ~issio·n of more· t.han · one_ offense·, - the def end ant· may· be prosecuted· .. , ~=:-·each such offense. He may· not, however, ·be convicted of th-an· 
~~-- offense if~ · 

. (a ) 0 n e Of f. ens e.:.···i s . in C 1 u d e d ,_._in the 
. ( 4 ) ,. o f t h i s S e c ·t i o n ; · or '. ::. o:<,. : · 

' ' .· " ' ' 

·(b}, -· one :offense ;c·ons i s·t·s ·· only-
preparation to commit the other; or 

;_ ,, .. 
', :..:.; 

· '· (c) inco_ns is ten.t· findings of 
the-commission of.the offerises;.~~ 

. ' '., -::· , 

'<(d)· the-·o·ffenses differ only .. in 
a de.signated kind of c~~duct generally ·and 

specific ·tns tan ce '·of ,::such .:·fond uct; 'or"_ . 

(2) Limitation on Separate Trials for Multipl~-Offerises.· 
as provided in Subsection (3) of this Section, a defendant shall 

. subject to separate. trials fqr. multiple_ offenses based _on 'the· 
lHl:le conduct _or arising from the' same· criminal episode,·•'if·"iiuch 

· · o_ ff ens-es · a r Ef kn own to th e a ppr ·op r i a t e pros e cut in g o ff ice r a t . the t i ni e· · . 
. _ of ·the commencement·· of' the first triai and are withi'n :the' furisdiction 

single court. · 
- ·.. ~ ••' 

. . (3) Authority of Court tri .Order Separate 
. .d.e·f end ant is• charged with two or more off ens es based on the: same 

· ,conduct or arising fro~ th·e same· criminal episode,. the Court, ·.On'.:.::.· .... , .. ,, ... , . .,:••·· 
-'ilpplication of -the prosecutin'g ':attorney or of· the d·efe;1idan·t\ ·m·ay ,:•,o·r.de 
any. such charge to be tried. separa.tely, if it· is satisfied. that/ 
Ustice so requires. . . ., )?:c?X)'.:3~ . 

. (4) .. Convic.tion of \nclud~cl 0ffens·e Pernlit:•t:.ed.. . 
t=ay be convicted of an offense included in an offense charged_ in. the/ ... :.,;:,:.,. 

indictment. [or the information l. · An offense is so includ e~:\wheil\,~:'.:;:,-•:'.')".;\\ 

··:caY it .··1s es tahlished · 'h'y :p·r~·or ''of ith~·- sa.~e·'>c/iYi'esi' ····"·''' .. ,, 

the f~cts required to es tab ish the ·commission o he offense 
or· 

(b\ ... it cons.is.ts f an· 'att-~mpt or soli·c
0

ita on o commit. 
offense charged or to. commit an offense otherwise included therein; 

( c ) 1 t di f f er s fr o·m the o ff e: n s e ch a r g e d on 1 y. i' n th e 
respect _that·a. less serious injuryor,i;isk of injury to th.e 

ty or ·public inter.est: ·, · · - kind of ·. pabil 

\clJJ'1Z:,\it-,i11i,"~t,,t"·'a -... ·b li sh_. its ,:~cc:>m-mis s·ion ~-

'\ 
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(5) Submission of ll)cluded _ Offen.se _to Jur::y •. The Court. 
Ll not" he oblig.at~d to charge .. the :Jury with respecf to- an ·included 
~nse unlesEi there is a rational basis --for a verd·ict acquit_ting - the 
~ndant: \,f -the· o:fiJns·~- C:-harged_-and '=c:'or1\1ict:{11~f ,~im'-~f; ·the included 

Scope~ ~-- This section sets -out 
: .. ' .. ·:~_j;:._•t,:: • ... -, > ·-~\ft.{:.-,.--_,:;\ 

l behaviOr: constitutes: more than --,()~-~;---()ff ense • 
. - . --. _;,_ - ,;::ii ik (: ,,:J :t, ·. ~'.; k(L ;~; .,, - : ;J_t; \f,:; :·? 0?_:~;_,~,f>/r/f>-: . 

:iple c;_riminality· _a_re covered by· 'th~>:New::J· 
.. ~\,: .. 'f;:i ·-~-. . , !•·, ·-.- :·~: \, : _\ '· --... /:>:~ .?~ ~- .. :. . : (~:-. _;_ ,. :_:._ •'. ~) . +: .. · .. -~~; ;~: ,};,: 

le·alt ·with here.: 

~nses ind defendants). 
· _; ~:t \;·, ·: ?:·,~1: ~~;:-· , _, 

·'•'oth·er -_,aspects. of 

Li~ at i o n-s and .are _ -thus proper 1 y de a 1 t w i th- by' 

secCi~~ defin~~ ~he tight of"the: 
~.~ ~J ·:-~\ · __ .;·,..-_fl :.·. ·_ __ :;:_ -~-

offense and to convict of 'an included offense. 

:ifically-, charged in the indictment. · The _·main 
_i( .f:, '/. l. ," -. , \ . 'f"·C·. :; 

:ion;- ~owev-e-r-,---±·s--:-the -f\ormu.fat.ion of -_lim-ita-ti-ons upo~- unfair: 
.- /~::'\:}, 

: i p 1 i Ci t y . 0 f . CO n Vi Ct i On s Or pr Os e Cut fo n s ~ . . The re 1 ate d . p.r Ob 1 em 
,-: - ,.,,, .-:t;fT.f/1? .: ;~ . .:t·:: :·: ... )·) :. 

Lmulation 'Of -multiple sentences·· is -dealt with .in §7.06. · MPC Tenta
- 'r ~ .. - >·~•; ~;• .~ 

It should be 
. . - ·-···· -

~nt, ciiticized the Code_in this·arei. 
···,:, <', •• 

~:• I .<.•:-:' 

-- the Co u r t po int e d out . th a t: __ one_ 
. . \ ' .·,. ;,:. ~ :.::: . ·~. 

~nish_~;~--:,~,~_o'igna-nt evidence of the f~tili_ty of efforts extended toward 

formul~ticn of a singie iegal test_to o~erate abs~lutely:and 

Lexibly throughout_ ~he, f .. ield of dotibl·e j eopar~y •• : •. ~ut -
. . 

ll Code ~§1. 08-L 11_. .. It 41 N. J. at 539. This will be further 

~ussed below. 
_..:··· 

Prosecutlon for Offenses; 

,ictions. : .. 



- <sub·s:.e:e:t1on Ci)·. stat es -the 'pr.':)positiori 
...... -· . . '~~-.- - .. ~;'·.~·-:·>i·-.... ,,. 

.. ··tdllduct vi;9la,tes m~re :· than_ o·ne priovlsion of _the ::law. m~/ b·e: :prosf:!.Cuted 
'·· --~- .. . . . :-:\ ~:t.\. :/.·. ~t -~,i: ~ . C" ':~i 

.6f fens e ~-: ':·\:~·ubj ec·t :·.to·:. 

~.:.-_. -

.,,· 
," 

.• i,'. '":i-: .: . . \':',i:.; ,.· .. ~. -,: - >·· .. :,·.-,.;;;:}•:0'.J/.:.. :~: ·. . ,: ... )\ 
'. Co·ur.t ·Rules·>a~s_:··\to ·,permisslve'..Joinder • .. · .. ;-:-- X:i 

· ·. ··" <t{\(1·i/ .-.:.=:1 ;:.r-,, .. ;,/i/ .. JiiiJ:), .. ;~:-,•f.;:~};tk)~>· · : :; 
.7) and the·:.R~le. all.owini the ··:/;: •·:·· '.:(/: 
. . - . . ·- .. · .. ·;-·:; ·.: _-. ·.- . _, . . ·... . .·-- -.'--~ ·- .. · -.. ::,_ ...... '-~·::,:~->- -~.-;'.}:'!;' !.:•-:;~-

-. . . . ·;';;•/'};/'.}:'~if':f:t:. ''...t..·t:>: . ~-; . ~-.;::~.- ~.~~~: ." ':'::: . . . ";'':.•: ;-;" ?]]! 
defendan~. .;,,:.::, : if: j.oinder/.is•· prej'udiciaL\(R;· IJ :15:.~:,./} 

~n·ci 2L th:e defendan 
~-}·:~:;t ;;::. ',;,:. -- ~ ;:,~·>\>:;\': t{ ·•:(.·\,1. , '!. 

:·~.ii · iS~:· .:)_):f~t~f--~~. ~~~\ 

.~~ ~,;J~~:,~.11C~,~:~c rm"e-~.}}.1~}.~~1&,g":te~,:f 
...• ,:';_ 1.:::,.\ . t'. <t: ".'.i·i; ' .. :-:\ ·~:" :·: '!' 

.,.:•, .. --·· 

Div. 1961); State v. LaFera;· .. 35 N.J ~,<75 (1961) ;..:_ Sta'te·•>··v/t'co1e·man:~,.,/r\:: /f;j' 
... ~·;t; -~~ ,i . ,:·." . .:. , ~':··: :~::: ;~ ;' .. : t , ;.::, <·? ;. :: ::, ·. ,. .~ ---·~:-~i: .(JY ·~,:.;•2:·-·:.:t·\:;;;/ lf,il 

46 N·.J. 16 (1965); State v. Manney~-- 26 N.J. 362 (1958) ... ,.Wheth.er-t,~~;· .. : . .'· ··.:·.·--};';~~-,;J~ 
-~ !\ ).~ -~}~ ;;· ~ ~~ J '":!'-}~- f. t ',.; .. 7.,.~ , 

· number ·of 
l - •: ,.: ., ~: ,~ • ;: ~ 

·.specified 

. . . . . . -·· , ,.. t:>:•\·, ·, . . ·.~·:· i: :c,.-.,:3 ~~:.L:~ f:_,:•'.:)/ ;· < •-:.:_c:i. t~; ~:- ~~- ...... . 
had for more "than~ one of-fense:.J\, ..... . 

"",?'.·5" ,;::. '.::: •:;:.e :,:;;::•) .. : :~:; 
convic'tion of.• both_ ·:an\off.ense ?\( ·•\ 

- , ..• ·!., t_~· ... · ~-'}):;J,,.t;-.: _. .:\::::::c,::f p/i.ii:•d·Iti·{Ji;\:;,;½:f ;: :::·-:,.l?i:f 
and an included· ·offense based.,on: tl1e ·:same Included offe.nse ,_ 

. ··. ,;~ ·.L.;\':'~" , ". ' : ','. :;, ,,. _ ~,::,;; ~- ;;, , :,, ·: . . · ; ,: , ; .. , ;, -~I·~~ 1 ~ _;. · ·. :. -_ -;: ~,: . .t} '. k:'i,~,:,ts'.13,(i ""· -~ : .. :. '.,:<<f\ 
·-•···_is def in eel· in·. Section';:(4) ~ below. ·.,;':z,see •. Sta-te v ."-Riley,. 28 N~·i~"~:;1.~.8 ., .·•.,::~",!/,.: .. 

y, ei •i t·i, ·.·~ st a t:1111:,iitt t;,z~:: .. ~{~1!~,ti;t~t~i!lll~ii:tr.t:(i~;tf 
Jones,· 94.· .J~·: Super·~.:;:-:137 ·(App·.~·:Div.-.-~:'tl967) ;:,:;:''·~<-~ 

------:-.o-. J_t_:_._~~,;;.;i ·l~!i~{A,::1;!:t:'f j:f ,f [iit;i11.; .• _:.:.·.t.'..·.t .•.•.•..•. ·,·········.· ... ,:.:,.;·•.•········:.:;·-:····•····.:.y.· •. ·.•···;:: .. :.···;·!·•·!·~~,: 
,:\t,jJr1;'.~l, •\i \'. ·_t:f p);F'.}J t/.):f .:- ~/.):7:_{J: /\: :t:-h .f)~',/:(i:-~·W ;z,;,,ri\W~_.::.:t.1.t.i~.'.ri.~_:.:JJtl·-;;.::·t I r~:\i!/fi'f: .. ·· -

.• ·, •. :. ,,\·~-~. • . ·l:.··· •• •.,.~ ... ~-.. -··:·" ;~',:-c_·::i -··, · .. ·-:.\:·:,:.;.'.':}~· :-,_ .. •; ,. 
-,_·:·: . .-~~:

7·;~)/~t·.·._ -·-.:,- ... \~(.:.}~-:-~;,~. -~-~·.- .• , , ., -.:: ,:z .. " ..... ~.~,:·~·.::~~.~)~t~·~:,:._.:\t<:" ·,"; ':•,.<_.'. ~ .. ;,-•.-<>~ 
· · · · , " · .. ·~ · · . · ~, ·~~~ :;-~~:·,-·-·-.~: ·;,.···, ... 11·••' • _._;::,~\-~· ... ·,::.-:-:,j•_:_ 

~~ t~<~i ~:t~:~j"\\~·:-t\ ~ ~-.. ·,J>~~::;,:).f't{~t~/l\\~;)~:.)~{):>({1~7·~·:lr·:,· . ::.--y~:·,l{~ :~~-~}:!. :<-: .\ nh ~ :: ~-~ :\{i ·~ ;.::, ··:··~: ; .. t. ~-~. ··----.~,\~, ~~;'- . ,\\1(/)i}~:~:::·t~~(:('~~\~)~t;~]lt·~t 
(b) -. Paragraph·<(b) prohibits;.-. under.-·>.certain _'cir'_cti1Ji's·1:ances ~ ,r·:~ 

•: .. :.' ;,,y,., .. ,; . . :•,·.· ,.:,,·' ,·.,,- . <:};jf{::C~.{: ... ·. ( :fi·.:.:.:E'i.h~i\'.;'f ,/+'{i X{t .· .- ,i·,i(;;f ;{& :;:.: L'.:i{t~;~li1i0:{i.3·:·(/t tfh;\i:i{};{;;t~tt\;fa;;;\;~:;:./: )t:'< \,};;<;;1~{{f:i 
both a criminal conspiracy and a· completed offense which,,,- ::,, . 

. was. the obj eel; of . the con~pi\:'~~Y .' · ; T~e d~Je · t~k~~ -~•;~· ·viei· t'bJ{ ''?" / ·.•. · ,/ !ljf; 



p.unishable ·in· the same degree. as the completed offense• 
.. . .. 

•Of eit.he_r acl~qu.ately deals :With. such ,conduct. This ·is ~ot 
..-..~ 

the ...•. con~piracy·· 1{a\i ~s -~iti-.o·br~'~'.tive -~-'ugaging in_ .. ·. 
- . : . ' 

c·ond~~t·~· · .. This involve·--· a····dis .. tinct . __ .dange~- .• -~d.ditiona 

u .t·h·~~· involved in the. actual ,"6ommissi·o·n •·:o~_;,:.any is~ecift~ :·:of fens~·,_· 
• ~ • • • • ·• • • • - • • • • C • • • ' 

· . Therefore, the ··•1,imi. t;tion ~f- the Cod~ is. co·~·fr~-~~ -~\;r.\th·~_·t:t·~~.Xtion 

:ad·d it ional 

committed pursuant to· that conspiracy' if_\:the :P~ose
J·.; ·,ftf ::::-~.~ ~-;::,·;: '\ i\ ·,,-'. ;i !'. 

the objective of. the ·consp•iracy was .·the-/·commission 
\ . 

' :'t : .. :{:tt·. 
New Jersey today, conviction· of both· co·nspiracy · arid the:·tcompleted 

., 
. . ~ .. . . ·, . , .,.· . . -. ' . . ', . : 

offense is allow ab le·. · State v ~ Oats, 3 2 .N. J. Super~~-··;•_4·35·:.(kpp. ·Div. 

19 54); State v. Chevenbek; i2 7 N. j ,1,';" 4 7 ~; (Sllp. Ct. 1921 f:(LTb is is 

<. not now . true. a~ to at te;p t.:...:.. the . failure to :::.:.c:orop lete .·:.i:'he ~rim~ bei ~g. 
- \, 

:.part of. the defi~ition of at:telllpL"" State -~-~/'.'.'.Swa~,·:•-Lh. N.J ~L~. 6i. 
(E.&A •.. 1943); Stat~ 

• -:= • ~ ·' } •• :• .. .._ -:· ·1 •• ':~ 

v • S ch w a r z b a ch :· 8 4 N • i . I. : . 2 6 8 ( E • & A • 1 9 1 3 ) ~ 

·'':-/" 

··1n'the case of a~y,other ~~nduct which· is ~ade-"criminal'oniy.because 
...,_. ': . :·_;,. ~~:-•.: : - . :·· . ':, 

it is a form of prepara~ton to commit another.crime. f the prepara-
: ,: .· -\' ~,: .. ' - ··• 

·- ·,~~ <.;···?~ -~::_· ~~?<?/·:-~ . .rt 
tory conduct has other or. further. cr·iminaL _obj ective_s, here-: as __ in 

.... '"- ' . ., :: 

_conspiracy, the limitation 

No.· s,·p.·_33 (1956). 

(c) Para~raph (c) 

which requi~e~incoriiistent findings,o~ fact 

·. · th~i ~ convict ion.·· New Jersey and elsewhere. 

State v. Dancyger, 51 N~J. Su~e;. 15~ (App. Div~ ·1958) reversed on 

· other grounds -29 N.J. :76 (1959); · State v-. Shelbrick, ·33 N •. J •. Super .. 7 

·4g3: (App~ Div . 

. ···'•,c.;: .. , 



. -.- '~:~<»<~: ;::;: ~~ .. 
. , 'r 

. : 

af.f.i·rmei--s-ub:~ n·om .. State. v-'.·:'ci~rdlna, ·.27- N.J. j1j:-·.;d9,58f:t(>::·s.·e~'--:·· 
·. · · ·_-.·_.,·:,: :-·.,.- ... :,::····, .(,:;:->;_:,.;:,: .··.:·:•:>"·r· :·:·:•.; .. ,: ·--:c·:;::::::.· ~/r.i ;· :t"··,, <"" : ... ;./.,)\.\,;i('~: --..·; 
s ta t.e' V :. '':.cormi er:;: 4'6' ·N·~-J ·.·::.•_4 9 4· ''(19 6_6) ~-,:'~'- Th-e ,,•_·par a'g'r a p h :4:o~e{i(/Dot 

.c·onviictio~('\~n . ,·;'one co'u'n'E:f::~ki"ch ·-i'~':\,ril'.tt·;~;'ilte~'.i:t/:f.(t~?:,{·~ri;,;:{{/ri\\1:. '·.· 
' ,' ' ' ,, ' ::· .. '. ·,,/., ., . '. _; ''',',:_' ' '.')/;;;_ :-i ,·· -;.· ;:~:,.>i.\'\j (·.-- < ,,,;''J]}.''/:,:\,.:.:, ·'\!';'i;;::-1~---,{·i.·:.-./·_·-. ; .• --·i ,., .. 

·• ~cqui ttal on·· anothe.r_ count'.'·:·;: T~:e·,. -_New. J~ers ey ··case's·:- '·have';,'i10· __ ,cle-ar\holdin'g ·: 
6 • :· ' • : .. ' • • • • • ·, ~:·;;· ••• ~ •• •• '. ., ,. •• ' • 

this' poi~'f> b(i~t,i'Qh·:~:- tn'ai{~V'Ia't ;t~':\th'~\:. th ·;: :'iti:::tt-.;f~{k~i;t:~:{~\~r; 
' ' .. ',:-. r: ~' .· ;/ : :•,>,ji l>,.;:, ':, ,. ..-.:)t,:}'_. i-} ::'t'. ''::'''. ,-,; "' ,' . .> ':>,:,' ,:, :,:,,,,.,:),,;·;·, ,;, . .'; .:,;,: ·::,:·/;:M:{1,.~/'~;,'r,:ii,-l{,~11 •:.\:; ;-c,,; i, 

Code allowing" a·· v·er.dic t'< t'o. -·s_tan·d here·.-· .. · __ ·s·ta t·e·. v·. _. Coteuian·:::7?'46··_.·N ~J-_. . ....:---~ 

- . ·_·_'::> (d) Paragraph:: (d r· p··rohib'i ts -convic.tio·o· :i1nci'e·r--: bofh "<a.·:·_., :i 

and ~'\p~Ctf 1c si:.it\lte, Thtls, a pe~son could_ ~~/l1~:~±tif~tt}::r:,j;: : 
the ·. Same c ond hit';- ·· \l n d e;f ':a·/ gi{1e r a i'.J~'t at U't e pr o,h.i b ffi£\f-'f~tt~~t'~t1 ~ c /er ' ! 
als O undef '. f Y~-e~•i ! ic. s ~tt n1J;6h'i"bit i n~t{td e cen}~;:tti~f !l!]~,(ti;t~:fr~tt}C 
Te~ tat :I. v~~q:;b";:;.i;,tt; No.:·;,- , ' p •. ' 3'j~~::'fi_9:5 s'Y'::t'.' ' s ·ee ic,s t a·t e ' V ~-. Riley,·· "2 8 ,. N. J. . .: 

: .: ·· _-, _ r·· :.<, :;:_:·,-,it',:•-·: · '/,:,~_, ~i,~\:0:::.f,.;·::,.:r,tr·· r:,-\;,:-,;_::::'r;~/.'>fJ:~:;::,,_.,·t•;,ffkik;:<:t<ts¼i:',:;{i/#-i<'•\;\L:{:.,t:·,r:~}i\--::\· 
( 19 5 8 ) . ( rape and · a,s s au 1 t-) ; · -- ·s ta t e v . · Hi 11 , 4 4 N . J. • Sup e r ,- · :1 10 ,> · , · · · · 

,\ . .· . . , ---------- ·. . . _.._ ·. . ,.,;·., ... 1:~,.~-- ., . '\'-'.;,:;-•, . 

. (App. Div.::i957)::··_{t~{bery ,:-: t); . :Jo~~~~)~~-:~i~-:~~~~:!:f(:;;~\:··;\tpe·f-'.~?->,·:·, 

. :.: :._; ,?\i). /. ,/':::r:,/1 /' \ . . . :' } ,•>-.. :':.; ''!":; s,iJ0'.~i(t/. \!': . 
, 13 7 ( A p ~ . · Div_ ~, l 9 5 '7,) . Bu t C f. , : S t a t e v . C r a i g , 4 8 N . J . 'S up e ( .. , ;_ 2 7 6 _: 

(App. D:I. '7,:::i,; 8) (i, :t" ell king a~d' ~ ~i: ry ~~nv iC t ion do es not ;. ,?(t,ifo,} 
., , .. , d::-· , , ,. ::- r• .. , ,: ;~ ,'.'., ,, , >,; t;_; , ':;; :·/.:: >: i::l//,:{~'1•\){;·•>''. \:~:J•f;t:\/f . 

o-f po s s es s ion of burg 1 a r y too 1 s ) ; . S ta t e v • Montague , 10 1 . _N • J ~ . ' :Super • 
. , ':•. .. _:·7·y--:. '\''.,. .c-0 ; f··~_:';;}/;_;g;:;;;,t· ·',;': !• . . . ,;· ·,;'. ._;,:;;. }·:~n<_;,:t,~., !':.-;'.\t'.,tf,'·\,,', 

483 (APP< Di-v._-1968) {thr·eateni~g_·:a. p_o·lice Officer's life _does:·~~t-'. 
.,, • .',' -..,:.-:· ··•H ,'.; ~:-_· ;,:_,\_~:r{i-:·J_:_\, .. _r,;_ :·•.\. :f:/ .. ~_.:~.:~~-:~:_;_f'.7_~1,i:.jt_~-.)~\_'.i;~:-_;(<··.{i ,\ 1 

' ~~r· q, Ii• ~ • ~ : ~: ./(~~- :~i:';: :=.--(1.·?.: ,~~~-~-• {[l~-t-}L~·:i_;;•:lt={_ -.~(; .. ..,. .·f~- .;~> ~.! r:;~·.' .::;..-~~--:C: , . 

ass a ~it : and b-a t t e ry_-:u po~. ,·a·. po 1 i c «/'' ~ff i~; rYY{,::~t\':(<:'?\·}~b?\?:/",'\:·::_· \','',??!?::, ... 

_ . . _ _ _ . ,_ t..r:ii):·_ '.t·i-:~ _ . . __ . ,.~, ~- ,-_. . . : :::_:R-f;ii;,J/·1~)Ji}{ri\{J:fifr:t -::~::/{}:;;: : 
a statute or'.the Code prohibits ·a continuing. c·ourse'_of .conduct·~- · __ :. :_ 

.on;·e~~tt~t~:-~s -~ti!}tt'f'it}i[ . . s ngle ~:,~ir,~\~•},tft>((tN!!lt 
;,,;•f{:fti'.r}/.·;;/'.,_ 

· course of such coriduc t-. 

_: tion. statute ~nly >on~e~ ·:rio ·matter 

continu;s ,· unles:"·'t~:-ri):1t:'tfl''}{iterrupted •·• 

··t ~;;i}d}?;t(.:·1•::;}ii-?):/iqtr/:. ~: 
unlawfuL~~oh~bitirig 

. .:·,1· .. 

_,_;:_:: i:',i)):.}tJ:i::::\'if,/::~:i~V;;,rr?1'/.•._/;:,(_. .--/ i\ 
issuance ·of process:·. __ 

- -~.:~,/},··: i:,C$-~.:.:,;:·/:t .. / •. :/,.·)/1)~-{~:-~;: ·. 
· s pe.c if i c .·P·~,~ i.ods, < : 

. - ... .·:::t-;t·:'.,)/:\~·>·:-.,t ?-..--~::t 

· constitute separate _offenses~•:- MPC.Ten.tative Draft , pp/.-33-34:, .. i 

-,.,,,~~<~Qad~?J~ir::ri~; 52.:k:.?:~-h~ -a§!j~t'~@t';~~-~;~~~1:B-~hrt . ;,,;,:-



6t· ··. t-~ · pyramid ::punishm.eni:'/i:·~-nd 

'"ic'"''""''',,,.·,a·au~e' tliere ha/ beeri. a . ter~- g{Veii ·<>nlY O~Ci>rie charge'. .;.nd a' suS~eO:d~d .·.· . 
. · . ·. . . . . -~ -- " . . 

',Ori'. the· others · ·sr N~ J ... at:- 236/'.'. ;Presumably,;';: the•;. Cod~. would. 
·-

...: ">.r 

· inj~picipriate, t~e bookmaki~g statute·should b~ ~re~ritt~n to 

day · , ~-: · s e par ate · ~- f f eris e .. , .·. 
· .. :· 4~. · Limitatiori:'on Separ·ad~ Trialstfor Multiple Offenses .. ~:.· 

Subse~ti-on (2) •is. designed to" prevent ·the•, State 'from br:t'i{~Ing --~-

iiccessive. pr·osecutions base~ upon essentially the. same. co~di:rc~t·~--:-:,':,::;c;_ 
. " . . ', . . . . . . - \ .' .. 

. e. the 'r ·:, the p Ur p OS e: i Il SO d O in g i S t O ', h e d g e: again S t t the : r _fs k . 0 f • an 

ympathetic··jury;---at_ the ·first· trial";_~~r·pl~<:=e ~'-~'h.old". tipon··a ·person 
. . . ' . 

ter he· has been -_sentenced- to - iinp~isonmen~-1~'--•or ·. simply _.to harass· by 

1 t_·:i. p 1 i c i t y of . tr i a 1 s :.;· . The~ S ta t e '. ~us t pr~ s e cu t e : :i.' n '1 a · s i_ n gl e 
.. ;."t, .. 

. · .'• . . ,,- '. ,. . 

The / p e na 1 t y ff o. r \Tai, 1 u re to · d. o . s 
. I, t~·-~ : :· . , ' ·. ''.~~tt _;·,:~· . 

• the r_ea ft er<" b ~.r red./ f r·o·m :·sub s e qu~ n't ty t pr~--~ ~-~u.t in g/ f·or Z: ~ ny\ 'such::,_· oi'}e'ns e; .... 
'·.. ' . :-.,._·,-_:/_:}<,•: ,", . . . . -,- ,;_ ·...... ':: . ; · .. ·. /.-·--.·~:.'. --:,-{~i>;/.:·•:_.1/::,· .. ~ · .. : -/~/'_;<:-_-;~\ .' . , .. : -~ _ _::.\::\::· __ ,._·. . . ·, _.· . . :.,\·~~~~-_'·-. :-~- _.;:,-,~{ __ -, ·.-

th e_,::'Pros e.~ u~.·dr·•:i is·. '..'ri·9::~-~ requi r.~d'.:. t c;>;:-pros ecut~;-: for•~::-: 
... :; .)/-,<. :: ,' \::/}:~/:} ,, . . ' 

·· of-.. wh'ic;:h/'' the·; def endan,tt:may<: b_e;;;guil ty'..,t,'f.:--Hi ~- qis ere tion 

Ali:. that:: is::-: r~quired'.. by Su"~ section- ( i): is: that::· ~harges aga.ins·t · 

':e.-_def endan t -~ which.\ are.: kn~wn.·· to··· t:~·:·:i proper prosecuting·: ~u-t·hori ~y·. ~~di.· 

thin the jurisdiction of' the:.court, •.be.determined< in a single. rather 

· <;u~·tiple. trial~;.:< S~bse:ct ion (3) permits,, the.· courts·. to grant\· 

requiremet1t· and·orderi sepa~ate trials- if.. it is ·satisfied 

requires. Subject to-;- that,/.p_ossibiii:ty .the-,def end.ant. 
'' .-.. .. •,::·•·· _.·, ' . ' . '.:··. ._ , . ," . : ,, 

right, ·.·under:.: the.:;,Code, ·'to': have': his :,:_J.iabil i tyM;, for;:>. es sent :lally·· . 

tri~l. · MPC Teritative. 



~/;:~>J·>:;>(:.~\-·' 
:. ::_ ~-.'' i .... ;i:· . 

,· '; : -··- · ·· 4r.y;:_:· ~ ... : 

.gai1:1s t -c~mula tion:. of the number -,-~f prosecutions~: _the ~umber 
\·--.-:::·~J>' .. -~- .. ,. ·.,.· ·.:_ ~-.... -~ 

:on·v:ictions ,. or. puni.shment' /' MPC. Tentative 
-:•,:: ... 

1 .•• , : 3 5 : ( 19 5 6 l / . 
.·/ 

. .... :_ :~•.·\~\; .·_' .. . .. ' 

.The Code· deals·with· the problem· by requiring all offenses 

to b'e. prosecut~d-in a. single trial in the situations•·set fo~rth,in 

. . . . . ' -
Theie are two general. prerequisites •. First, the 

offen.ses niust be· known to the potice or the prosecutor .• 
.. . \ 

ought not.to-be allowed to ~ake. advantage'·of the fact 'tlrnthe-:h~•s, 

successfully conc..ealed part of his criminal __ a.:'c;~~-i-~'Y-. from enforcement· 

officials •. ·The second reqµirement is_that the offenses be ·within~the 
. . 

j urisdicticm .of. a_·_ single court •. Under our venue rules, this_,· imports 
_- ~ . ' . 

a_major limitat~o?~ MPC Tentati"{e Draft· No. 5, · p Q 36 
: \ ·.:.-~-. •·:-:-~-:/\~ ·--·.· .. 

S tat e , v . Le Jamb r·e , 4 2 N ~·=j·:~ 315 ( 19 6 4 ) ~ . 
' .--·:·=~=: ~?~". ·:~·:\: ... ,.· . 

.- ;::· · 

' . , . ' .: ~~ ... ·: ,- .. 
. :: _

. :· ~~-. ' 

The· Code uses ':two ·ter~s to. define what ha·s 
. '< , -~ · .. - ~. : ' ... - :· .. 

above as "e~sentially -the -same. conduct,U.· · First~ 
:..:-:-~<~7"/:7-:. ,"'..., . .- .. _ ::·',.·: 

trials £,or mul_ti~te of·:f·e~~es 'l'ba·s-~d on ~-t-he -sa~e C0°ndu~tll; -~Fd ::·second: 

for· those_ It arising fro~i the sam·e criminal episode"~- "Cond~c:t,11: is· 

def·i~ed in iLl3(5) as ''an action or om.ission and. its accompanying 
, . 

st.ate of mind, or, wh~re relevant,-·a series of acts and omissions". 

According t~.~he Drafters~ included in _this term is a sinil~ act or 

a single inst~~ce of negligence or recklessness which resul~~ in the 

commission of more than,one offense. They a1s6 make it clear ~hat 

effort is made to be more specifi6 than the above d~fi~iif~ns no 



reak~~s s .. o.f /-the~-eJ ,tests', . ':,.. ;· .. ·. 
•,_ • ".' • ' ' :, •, ••• ••• -, " •, •::c ; • ,t:•,:,.•~~'".: .-< ':,:.• 

:hat;they ar~_.: so<_~~r~·owly_ draw'n as.,not', to· afford·,any_ r_e_:al, p_:r:~:t~ct_ion:.' 

tgai~st. cumulati·o:~" 0 f the: number- of prosecutions·, __ the, number{of .. 
'" 

:onvictionsr: or~ the .. amount of punishment.: MPC Tentati.ve Drat-t Np-~ 

p. _35 (19_56.). 

· : · .. ·· .·:. ·. t The Code de a 1 s with the prob 1 e ~ _ b Y .... :."E= .9-~ ~ r in~ .. ,~ 11 _ off ens e s · 

to be prosecuted-_:in a-single. tri_al in the~. s·it~ation~:-,s~t:- fo·rf~· in 

s u b s e c t i o n ( 2 ) • ::: The re a r e · t _. o g_ e n e r a 1 _p r e r e q u is :i. t e s _. ; -~ 'F i r s t ·, ·: : th e 

offenses must be·, .known to. the· police or the pr·os_e_cutor·. · The_ def end ant 
. , 

ought;. not :to be .allowed to take advantage. of. -the fact:_ that~ .. h.e~~-has .... , 
\ 
\ 

successfully concealed· part. of_ his criminal activity.- from enforcement 

officials. The second requirement is that th.e off.ens~s.,be. wi-thin ~he 

j u r is di C t i _on ot a s in g 1 e CO u r t • u n de-r Our Venue r u 1 es , . th is; imp Ort s 
. - •.••· 

a major limitation. " MPC· Tentative Draf_t No •. 5, p. 36. (1956}~- See 

•_it .. _';· 

;·;·. :The :Code_ uses_ two terms· tq def.ine · what, .has. been -~characteriz 

First, it;fo.rbi.ds._ separate_· 
-=:···_,.·: f~. :~~ ,, ,.,_.~:·· 

tri,al~~ for multiple offenses l'ba'sed on the :Sa.me coridu~•'t 11·:;··''.ani_ !i_econd · .. ·.,.: .. ,,,y,,• 0 .. ,,,,,·,"·:·o):;,;;,,1::in 

· - , t, <; 0._: ·: :_( .. -~ /.· ·,\:/•:i\.,,;)fcjy:,:-_;;l:·J:M':.,~.:-
. for those llarising from the sa:ine criminal episode" •.. ::.;-::.:".Conduct'! .is· 

~~-~-i~ed in _§1.\~'3\;')~- a.s·:··-~t~:~-- actipn. or -~"~;is~t~~ and:-"i;~~i:~ac .. ~}J/a:~-jring 

state o.f mind, "-'i~=, where .re1eva_nt, ·a series -of acts .. and ~m:·issions". 

' . 
. . . . . 

~- ,si~gle: insta.nce ~f negligence or r'ecklessries's which- results.-· in 

; ~ . 

commission of more. than one .offense. They:· also make it. cleat that. 

no effort· is made to· be more than the ahov;_e_ -definitions 



,y 
' . 

'under. 

the term i;s:~~,~::---; crimf;~~J -e:p/~,~~,e•/: )_} __ ~isc_~,ss_e_d_'_ i~ ·fd'.~·: ~ ~- .P~-8:' }1~ 39. 

- · , .. , Ad~pfton, '~£ "fhk<.c·~-de a'pp/~a-~~h_·:·_,6r--f or'mlilitf~':g a.· given' legal -
,·. ,, "•· ·,_ . - ~~-. :; ' ,. ., ,., . ". :· .,., ,..... • .. _,... . ,. ___ . ,.. ·~ _, """': ·:· "'.~~----~:::..' ... ··-· ·... ~ . ·- . ,·· :".· ,- ·. . ·. ~. _: :·. :·. . - . 

test for Jhen m-~itipl·e. t:~ial;s are po·ssihi
1
~. '~ould be~:-:~; 'maj-:o.r•· change 

,,,. _ _ • , , • , ·-: -" _ • :: • ,' , .,, ' -. • .~. •· , - _., .;_ •. , • .,.. _ •. , :. , , •. ";:" c,..:: ., -•· , ·'. . :.~- • ·, '-a •, :::•. _ .: ,,• ', -~ , •• -~-- • 

,, -: ; ·,;_, - · "!;:'.;· t·· ·,:-- . ~ ', ::··-~,: 1. ; 

inNew,·Jers~y.}~aw.· ._The_lead-ing case is .. State·v·. Currie, ·41''.N.J~ 531· 

(1964) ~-- - TJ1ere, the_· defendant ~as convicted-- ·1n' Munic,ipal Court''. o.f: 
. . - ' ' ·- .... ,_·, ,,,,_-.. . -··' 

..... -. ,. 

Motor Veh~cl~ Act. yiola ti~n·s of reckless .. ~rivi,ng _,a,nd 1·eav.:io'i1g the_· 
•' ··. ~·.-:_ . ... . . . -~~:·· 

scene o·f an accident. Subsequently, he -was indict~d ~or· atr_oc.iou·s---- -· 

assault_''.~nd battery. and attempted· atrocious assault_ an·~ b~ttery for 

the same.episode._. ~e was convicted of atiocious~as~ault and battery.· 

On appeal,.·the. Supreme, Court .. found no violation of the rule· against 

'. ~.' -t ~ '. 

double.Jeopardy: 

.·.~•.-''No one currently questions the. gre.at worth· of the. 
constituti-onal safeguard against doub_le j eopa_rdy ~ ·• l_t 
justly:, assures. that State w_i_th its-_great resources. will ... 
not. be_~:·,permitted· to· harass and oppress -the individual by,,. 
multiple persecution:-. o·r_. punishment for< th~. sam~. offense~· 
The. difficulty .. :arises,: in determing just:'.·when,.:~.e are., 
deali.ng;:.: with the. s ame::_·-of f ense, .. within•: .. the conJ-empla tion_' 

. . '• . II . . . .. . --~-~- . . . . 

of:;~ .. tti~ ·.s·_~.f egu.ar_Q.-.; -.:.. ~~-,.:~:~~- t:·;:~J::.~~-: .. r: 
.. ~_. ... .,,., .:. :.~.\- ___ .. " . '' ~-' 

The ·coµrt.- tpen di_scussed:: vari,~us .. tests ;hich: a~-~>fotind 

in our ca~e/"' · the "incl~;ledoff ense do~ t~ ineUo'f s'~~ t~v; CQoper, 
!'._;. -~- --~ .::-. ~\·· .. : ·:· ."' .. ~: ' -

l 3 . N • J • L • :, , 3 6 r; . (§up • _. Ct • 1 8 3 3) ; th e.: ~•·s am e' .. t-r ans a c t i 6 n .' \ t e s t , ,, o f . 

State v. Mqwser,:92._N.J.L~.:..474 o:.&A., 1919); and .. :_the,"_s~~e ~vidence'i 

. _1· • 

t es t o f S tat e ·v • Ho a g , 21 N • J • 4 9 6 : . ( 1 9 5 ,6.) : a f f i r rn e d 3 5 ·6 . U • S • 4 6 4 ( 1 9 5 8 ) • 

See 41 N.J. · at 536-538_.: After discussin·g· Hoag, the Court c-~-ntinued:·· 
• ;.. ' ... ~. • !\ 

·.·"In State v. -· Roller·,· 29:;. N:i. ·339 (i95_9)···: th.is Court 
recently pointed out- that. neither. tes·t_-··has proved· to: be -

· entirely __ acceptable, while seet<.Jng the elusiy_e ideal,.test
the court has in each individt1af case conscienU.ousTy' ·. 
tried.:~-~-:}3afeguard the. ·state' · vital interest.' in _bri-ng-ing 

", .:·! ·.~ ·:...·• .·f~-1.\,:-l :-'.f'· '"· . ' ' .! '' 



. fsame. ··•pto te'ct i nil:Y:'.;i·,·: 
· a~d ~~nishmerit. ·* ~"* · 

;:a11~·::·:·the decision ill ·'the Hoag·, case furnishes pofgnant 
evidence of the futility' .of efforts. extended towards· the 
formulation ':_of. '·a. single legal· test :to• opera.te absolutely· 
and. _infTexibly .· througho_ut the .·f feld ~'of doubi'e· Jeopardy:: * * * 
• ~ · ~· • : b'u t ' cf / Mod e 1 ·Pen al C 6 de e § 1. 0 8-1.· 1 1 ; -(Prop o s e d : ·· ,: :' 
Official •Draft 1962) .. ,,. 

-In applyirtg ihe:prohibition against dotible jeopardy, 
the ·emphasis should be on uriderlying.policies rather than 
technis~s. The _primary considerations should be fairness. 
and fulfillment of reasonable expectations in the l{ght 
of·;t~~·con~titutional ~nd -common~law goals •. In State V.: 
Laba.to, 7 N.J. 137, the defendant.had lo·ttery slips in.-
his :·possession.- He was charged in .. the •. ·•· police court 
with :violation of •• ~ N.J.S. 2A:170-l8 which provided. 
that;anyone in possession of ·lottery slips could b~'adjudg~d 
to b~ a disorderly person. If found guilty as such~ .he 
could be fined or imprisoned for a term not exceeding·a year. 
N.J.S. 2A:169-4. The defendant entered a plea of non vult. 
in the p .o 1 i c e co u rJ: and re c e iv ed.. a· sent enc e o f $ 2 0 0 f in e 

· · or 3 0 day s . in j a i 1. The r ea f t er , · h e was ind i c t e d f or . -··-·-·--··-· _ .... 
knowingly.having the lottery slips in his'posses~ion in 
violation of the· Crimes Act. N.J.S~ 2A:121-3. The. 

· p rc;rs e cut ion cont end e d . t: ha ·t s inc e . d i so rd er 1 y c on du c t i s no t 
viewed in our State as a crime and since-the police court 
had no~!urisdiction to try the crime charged in the 
indictment, t~e pri~ciple of double jeopardy was inapplica
ble. This contention was flatly reje~ted in an opinion for 
this Court by Justice Reher. ****.He placed reliance on 
the same evidence test and n6ted .that, since the lesser 

· off ens e . · ch a r g e d in the .: ind i c t merit, .: the con vi c t i o i1 o f the 
less~r;barred prosecution.of the greater under the holding 
in · St at e .v • ·· Coop er , .· • • • .. 13 N _ _. J . L !: ·· 3 6 1 • : Hor e imp or t ant ly , · 
the def end ant '. s . po s s es s ion was . ad mi t t e d 1 y s in g 1 e and the 
charges ~ere admittedly similar in riature;.when he· was· 
t'ri.ed 'ana·· ... sentenced in the p·olice court he reasonably 
ex~~ct~d:ihat he would not b~_subjected to an independ~~t 
later .. prosecutiori ori a similar charge for th~ same ... . : . .. 
p6ssession; ·1t would.have violated coisiderations of fairness 
and t~e ~olfcies underlying the pro~ibition against double 
jeo~~rdi to.have exposed ~im to the subsequent. prosec~tion. 

l • I.;. ' ' 

.. ·. Mark and. Dixon, a? well. as Labc;1 to, ·r~ached. res.ult·s 
which~e on their facts entirely.fair and consistent with 
reasoriabie eipectations in the light of.the constitutional 
and common law to~ls. But thej never interided to convey 
the thought that every magistr~te's·deierminatio~~ no matter 
how minor the offense charged before him will necessarily 
~reclude i subsequent criminal pro~ecution based in whole 
or. i~ part on the same actiyity, nd matter how aggra~ated 
the ~rime .charged •. Indeed in Labate. it~elf, Justice Reher 
seems t q ha v ·e rec o g n i z e d the c on t r a r y by his f 1 at . s t ate men t 
that .·the: doctrine under which a person acquitted or . . 
sonfi~ted:of.a minor bffen~ci may ri?t gerierally be ch~rged 

·.;, -. -~.'.. ~-.'/ - ,'· 



,;'·;••i-j,' ·' ,, 

: l • .>;,-~:: ~:~;: . ..,_, •:°:: 

. . f?i~. State· v. Shoop~an; •· ~- ~, 11 N.J_.·_-333. the 
was <,,involved in an · accident which · caused :,a.death;: 
charg_ed, with reckless - driving : in ·.-violation .of .. the Motor 
Vehicle Act. (R .. S •. 39: 4-9 6) .and was . acqui tt'ed in the,. 
municipal .court~ Ther~after he was ch~rged with cau~ing··. 
a death by driving an .·automobile- ca rel es sly· in . violation::·.·: 
of.:the Crimes Act. ~· ... ·.·:N.J.S. 2A:113-9. The defendant'-.s .. 
~ssertion of double jeopardy was reje~ted~- In his opinion~ 
for this Court,-.Justice ~achenfeld stressed the fact thati• 
the ·;offense . charged in the ·munici pa 1 ·court was not . a er ime · 
but.a violati~n of a regulatory enactmen~ for the protection: 
of~: the . public· at ·large.as to . the way and man·ne r ··a mo tor.· · 
v eh i c 1 e· is . to -•-be driven ( 11 -· N • J •· , at p • · ·. · 3 4 0 ) ; punishment 
for a,·first violation of that.enactment could not at·that 
tinie:' exceed a fine of ·$100 or. imprisonment for·_. 30 days or 
both.·: ~: He ex-pressed the· view. that reckless driving· 
in violatiort of the Mot~r Vehicle Act and death by reckles~ 
driving in violat~on of the Crimes Act were not 'the same 
offen~e and that prose~ution for the latter afte.r conv±-ction·----

. or-~cquittal of th~ former did not violate ·eithe~ the spirit 
or the language of the constitutional. mandate against double 
jeopardy or trespass_ upon fundamental justice. 11 N.J~ at 
p. 336. In State v. Mark, supra, Shoopman was viewed as 
being based upon the incorigiuous disparity between a crime 
involving a death and mere violation of a traffic statute. 
23 .N.-J" at P. 169. 

The cited out-of-state decisions fully support th~ 
'Shoopman result although the opinions embody legal for~ui~
tions which do not articulate the relevant practical factors; 

; <there_ -is little· doubt that such factors 'play a vital part in · 
the molding of double jeopardy doctrines .. Cf. Abbate v. 
United States, 359 ·U.S. 187, 195,. (1959); .Bigelow, ''Former 
Conviction and Former Acquittal",· 11 Rutgers L. Rev. 487, 
505 (1957)~·· Motor Vehicle Act violations are g~nerallY' 
tried q~ickly and informally before local police·magistrates 
who. are· in, s·ome ins fances not even at torrieys at · 1aw ~-· · The 
evidential presentation may be very limited and -the legal 
representation may• likewise be very· 'Iimi ted or :. en tire ly · 
abs~nt. The maximum fines and ter~s of imprisonment are 
minor in comparison to -those fixed -f_or violation of our: 
Crimis Act and .indeed they are even much lower than those 

· which may b e i-m po s e d for vi o 1 at ion of our D is or de .r 1 y · Pers on s 
Act. T~e defendani, if found guilty, .may f6r the most. part 
antiEipate the imposition- of a mod~rate fine. ln the light 
of these c£rcum~tances, the refusal to permit -the proceeding 

·before th·e .magis·trate to bar ·subsequent criminal· prosecution
for the d~ath or the serious injury caused by· the defendant 
is readily comprehen·sible .. The elements of oppression or 
h~rassment historically aimed at by the constitutional and 
common.law.prohibition are ~ot significantly involv~d; and 
.Permitting ·the second prosecution would not violate the. 
reasonable ~xpectations attendant upon the .first proceeding 
whil~_. 1?ar1:ing it: would ope~a·u~. with gross, unf ai roes s to. the 



The charges against defendant. were 
· as '·in· Shoopman, based upon carele-ss or reckles~ ··conduct ·--~ 
res u ~ t in g .; in death but . were _bas e d upon int en ti on a 1 as s au 1 ts . 

. -a~d batt~ti~s resultin~ iri:~aimi~gs or_~oundinis. Th~~ju~y 
found . that ·,the def end ant, . acting w:I. th in tent to do bod~ly 
harm to [the ·'victim]· deliberately committed ·at:rocious_>,.·: · 
assaults and batteries on- them. Those~criminal_violat~ons 
bore.no aemblance of identiiy with any Motor Vehicle Act· 

-violations_and may~not c~mmons~nsibly b~ considered, wi~hin 
the ~~ntendment of'the constitutional and.comm6n law pr6hibi~ 
tion ~gainst double jeopardy, as being the same offense~. 
as.those tried before the magistra~e. Whe~ th~:defendani ~
appeared~efoie the magistrate on the charges o.f reckless 
driv~rig and ·1eaving th~ scene of ari accident, n~ither he 
nor the.State could reasonably have expect~d that any 
determinations th_ere would bar later charges under the . 
Crime~ Act for his having intentionally comm~tted atrocious 

· ··assaults arid batteries~ The making of the criminal charges 
carried no aspecti of unfairness or vexaticiusness and"t~eir 
barring would· seriously impede the proper administratTcfff-of' 
·justice. Although th~ defendant has pl~ced somJ reliance on 
the fa~t that ·the determinations in the magistrate's cour·t 
were corifirmed on appeal in the Co~nty Court, that fact has 
rio pertinence to the issues under consideration here. We 
are satisfied that, under the particular circumst~nces 
present~d, the State's prosecution of the indictmerits ~a~ 

. J . 
not barred by principles of double jeopardy or res judicata 
and -col~atexal estoppel. 11 (41 N.J. 538-545) 

The holding of ·the Currie case,-~, to ·not establish and follow any 

particula-r rule' or test_ but instead to use 'all of. them as'.guides in_'.-:· 

finding ,i-~nderlying policies r~ther than t~ch~isms" and to give 

"pr.imary co~sideration ••• to factors. of fairness and fulfillment of. 

re as? n a hi'e expectations ,. in the , l i g h t o f th e ~on s ti t ~ti on a·l ' g ~ a i's " 

. has be·en follo.wed .in State v. '.Berry, 41 N.J. 547 (1964) and'- State- v. 
. . . . 

Cor~ier, 46 N.J. 494 (1966). Cormier was a case of an acquittal on 

a _c~nspiiacy. c~~rie foilowed by a conviction on the substantive 

charge. The ~upreme Court held that doubl~ jeopardy would not 

prevent r~prosecution--specifically noting that this is inconsistent 
: ~ . 

with §l.07(2) of the_ Code for which "there is much to be said" but 

which has not, as yet, been enacted in th~s State. (46 N.J. at 504).0 



··subs tartt ialiy\t~;~;,same 

·.>that they·, i~clude .. this· provision in -the, Code. because of::its 
- ·-· ,'' <'.:, ·-

.,- importance in r ~ 1 ~ti on to . subs e ct.ion ., (2 ) o. · MP C Tent at iv e ·D ~ a f t No·. 5 ,-
. -· . . - . ' ~. . ' . ~ . -

p p ,. 3 9- 4 0 • ( 195 6) . (g iv i il g i 11 us tr at ions : o f . re as o ri s. why j o ind er may be 
,--- --,- . ~- ·----. - -it 

unfair to _the defendant_ or to t~_e pr()S~cutionh ;: The. existence ·of the·. 

provision in our~our~ Rules would make .. it unnecessary here~~ Se~~: 

State v.;, Man·ney, 26 N.J. 362 (1958); ·State v. °Colem~n, · ~6 N.J .- 16 · (196'5); 

State v •. Cormier;· 46 N.J. 494. {1966);- -State v .. Si'nclair, 4_9 N.J. 525 
'·: 

-( 19 6·7) • ' 

6; Conviction of In~luded Offense Permitted. ~~ubsectiriri (4) 

permits convi.c tion for an offense which is- not s pet.if ically charged in 

the accusat~ve pleadings, provided that th~ ~~fe~se is an included. 

~ffense. Vith an important limitation, discussed below, this general· 
')·•· 

principle is our. law. Previously, it was.contained in one of the 

Court Rules (R.R. ~:7~9{c)) but it was eliminated on recommendation 
;,-:;'. ;_i: 

of the Advisory Committee 6n the ground that -it was 11 substantive law 
. . . •', 

appropriately dealth with,~, in the court's ~h_arge to .the jury, ..... . 
·. . ' .. ' . ' : .i . 

and no\ required to be provided for ·b·y 'court ·_ru'f~_. _ _". Proposed 

of the ~ul~i dove~nl~g the Court of the State· of New Jers~y, pg. 231 
•. :~ .. " -. . 

:(1966).·"·The matter is now governed by the common law as.fo~nd in our 

cases. 

Before tu~ning to the definition of i~cluded offense, it is 

important to discuss the existing limitatiort upon c~nvictions for 

included offenses now in force ~n New Jersey. The decision as to 

wheth·er to continue this rule is a major one for the Commission. In 
' . ·• ! ' . ' ' 1· 

State v. McG~ath~-17 N.J. 41 {1954)~ the Supreme Court held t~at the 

County co'~-rt had no p'ower to deal with simple assault and batte~y 



~-~:~:r~-~s_o,rder~-~ :Cond~ct .a~d:not A. 
·.-'.;,..,_;-•·· ::·::. ,:, . 

. c,Thu's' .. su~h- 'of.f ~~ses': .,·are. 
__ ,__ .. w • ' .. • • ,· -~ •. • .. ••• , : •• ' ~ ' ,.. • • • :· ' • • .. ·: t :-· ..,,-. • • •• , 

1ithin the'.','.~oie_ juri~dic.~;i·o~· of_:;th.~ :munic;ipai, court':' ···17. N.·J.; at pp •.. ··. 

•4 -. and ,,.SO. _.:_Ih_us, violations _ _.o{ t,he, .. Disord_erly Persons Act are not 

1ow.included-offenses :in indictable ~~imes~ C. Recently, in .~tate v. · 

:urrie, 41 N.J. ... 531 (1964}, · the C6urt reaffirmed McGrath: 

"After the decisio,n in McGrath-,. there were significant . 
suggestions for. modifying legislati6n which w~uld enable the 
county,court to deal-with both atrocious assault and battery." . 

.' See Know! ton, 11 Criminal· Law and Procedure",. 10 Rutgers L. Rev., 
97, 98-.-9~ (1955);_ State_ Bar C~mmittee Report, "Criminal Law,> 
77 N.J.L~J. 408 (1954). No such legislation has th~s far been_ 

. enacted ~n1d the. defendant has presented nothi_ng which-; would 
. Persua~e us to ·depart it this ticie from the court'~ actual 
. h.~lding in McGrath._ .. (41 N. J ~--_at. 54 7). 

The Code defines "in~luded offenses" as 'bein.g three 
situations:. 

\ 
\ 

· (a) ·pat ag rap h ( a ) p r o v id e s th at a 1 es s er o f f ens e i s 
. . 

necessarily included in a. charge of the greater offense-if the proof 

nec~ssary to establish ~he greater offense will of nei~s~ici.establi~h .· 

every element rif the lesser-offense. This is the ~ajority view. 
·• ..... '• 

MPC Tentative Draft No. 5~-pp.--40~41.· (1956).-
. ' . 

The··rul~,rif para~raph 

(a) is our 1 aw • ._ S tat e v . Mid g e 1 e y ~. := 1 5 N •. 'J ~ 5 7 4 (19 5 4 ) ; S tat e v • 

,:Zelichowski'~ _52 -N.J. -377 ,(1968); State-~~ Williams,' 3_0 N~J~':ios 

(1·9'59); State v~ Lavera; 35 N.J~ ·sup~r •. 256 (App. '_tiiv~ 1955); :, 

~~ate v. o•i~ary, 31.N.J •. Super. 411 (App. Div. 1954); State v. 

Bu t le r , 10 7 N • J • L • . 9 i . -( E • & A • -i 9 3 0 ) -;. :_ S t a t e v ~ S t aw , . 9 7 N . J •. L • 3 4 9 . 
•• -, ' < , ., 

. (E.&A. 1922). 

-(c).Paragraph (c)~~rovid~s for two situations: 

(1). The first·_is the case where· the offense -
.- . . 

diff~rs fr~m the offense charged~6nly i~ th~t.it requ{res ·a l~sser 

·degree of:c~~pa~ili~Y•. This"~it~a~fon ciay ~ot cri~e withi~ paragraph-~ 

(a) since _ii,~ay requir~_pi~o~,~i. diffe~ent factj t~~n t~~~e.requir~d: 



. ·, . 

,-.:.·. :_., '• ·. 
than>ofienses:, 

. . 

rhe ··rule ailo~s,:_a conviction:·:·for_·-

i'ndictment ··,charging:: mllrder. may be .'viewed• as ·an.· illUst.ration 
: _. , . . ~ . . . ' . ' ' . 

~~inci~le.· Stat~~~- Williams; 30 N.J. 165 (1959); State v~ 

Zelichowski, s2·N.J .. 377 (1968): ;:.::·;:· 
. . 

(2) ·. Second. is' the. case where the offense 

from the·. ~ftense. charged 'only in 'that.-- less. ~erious injury. 0~. risk of 

injury ii ~~6e~sa~y to establish"its commission~ ~New Jersey adopts 

this rule in th~ situation which ~rises most freqtiently,.that ii, 

the conviction. for atro_c;ious assault and··:battery under an ind.ictment .. , 

charging murder~ State v. · Zelichowski, s·2 N.J. 377 q968)-.-~-See 

MPC Tentative Draft No. 5,. pg. 42. (1956)·. ·· 

7. Submiision of Included Offense to Jury. Sub~ecti6n.(S) 

s tat es · that · the' Court sh a 11 no t b e ob 1 i g a t e· d ·to ch a r g e th~ j u r y' on an 

included of f~nse unless there• is· a rational basis· for a verdict 
: ;1..., -

ac_quitting .:·the cie.fendant of· the ~f f ense charged and convicti-ng: him of . ' . ' .. . . . . . . ' ,. -~ . . ·-

the included offense.· The words "be obligated to" were added· to allow 
: :: ·: 

' . 

the court to submit an illogical included off~nse ''if the court 
. ,:,:r • 

believ~~ ~ ~f~~.i.~,~~ is p~o,per to do so. 11 MPC Proposed Official· D~af t, 

-p •. 13 (1962). 

The New Jersey rule i~ found in State v. Sinclairj 49 N.J. 

·s2~, 540 (19~7): 

"When the ·state's thesis is that the murder occurred 
during a robbery or- attempted .robbery, the -evidence at 
trial may be such ,that only by sheer s.pec1:,1lation_ or compro
mise could the jury return a verdict other than guilty of 
first d~gree murder or not guilty; if so, it is proper not 
to in~truct the jury that second degree murder is a possible 
verdict •••• However, our cases also.establish that if on 
the ev~dence it would not be ~dle to have the jury decide 
whether def end ants c~mmit ted an unlawful homicide other -than 
in the course of. an att1empt to rob, it is error not to charge·.,.· 
the possibilit_y of second degree ·murder •• · •• _" · · 

··.,. :', 



' . '·· ,::·; .1/:. ·:•;- :-,,··:.: ·:~.' /.:·:·\;:. ,{;, -~)· 

• ~-•· 1 f- . (.19 6 7) ; · S t a t:Et ·v·: : Pa ch e ·co ; ~ 
,::;.·~~.~~(!" ,";•,,,: •t : . • ";,.,;:~. '. '(/:t/-~;.'. .•=.·•-:.~~·;,::' __ 

13r·:·c1962 )I:"• state·-, 

lynn, 21. N.·~-• 264,,,:.:.270 :-{1~56); _S_t_a_t_e _____ _ 43 .. ,,N ._J.:.• .20,9·,;. -:~_45-,. 

(.19~4). 

)t~~- 'state doe·s ~ot leave discretion· to th~ trial court. He . either 

io~s, or does not .charge ac.cording to·. the state of the evidence .• This· 

l·s: )1~w _the,, Code was originally draited: MPC ;Tentative Draft No. ·s 1 

· .. · .. · '.(~: t. 
PP_•-- 30, 4~~43_ ,{1956). ·If the grant of limited discretion now f6un~ 

in the_ Code_ is. ,thought to be inappropriate the words "be obligat_ed. 
'. .• . .-.•. •"~ .. ... . .. '. ..·' 

to"-should be eliminated. 

~~ Other Stat~ Codes: 
· ... _ 

(a)_ Illinois: 
\ 

'· 11 s3--3. Multiple Prosec·utions for Same Act 
. . 

(a) When the same conduct of a def.endant 
may establish the commission ~f more than-one offense, the, 
defendant may:be prosecuted for each such offense. 

· (b) If the several offenses are known to 
the proper prosecuting officer at the time of commencing __ 
the prosecution and are within the jurisdiction of a ·single 
court, ··t·he·y must be. prosecuted ·in a single prosecution, · 
except a·s·· provided in Subsection · (c), if theY are based .. on 

_ the· same" act. · 

(c) When 2· or more· offenses are. charged· 
as ~equired by Subsection (b), the court i~ the interest of 
justice· may order. that one or· more_ of such cha:rges shall'" be 
tried separat.ely·~. . , . . / .,.. .'.,:_:: 

(b) Michigan: 

In §150, the Revision Commi~sion has r~commended· 
··- l :~ : 

✓ 

ihe adopt~on of a provision s~~stantially the same as §1.07. 

f 



. 1; o a~-·, ·. wHE~c;;;PRosEd~-r£kN ·BHRE1ti''11~:~•~~i~t~,i,~~~t~f ~~~~~~~,voR TH E>Jm 
~iif ;~; .·~:;·~Jti~~;;,;~'f f:t-'.·~~-:,1;.:;;Mn/~-~ SAME OFFEN 5 E • ·- .. ; i . "" '. ..•.. -·. " . ,; ., i ;~•.";; : ' ;,. • •• :i;~:,!r,21;~:f;§;~~· 
" .. -· •-· ......... ·. ,,~hiP- . a. ;f ~s e~u t i§n ,iS for,. a ... yi ~i:~ i~t;~f :-i~t c!":;:Jt'~~i~ :~I:i\~ijJ~ir 

:. the stat u; es_ and:·· is based. upon:· the -·:same-·· tac·i: s ·as a. f o rmei:\:prose cu.: .• :~-::.·£":·\~ _·-. 
Lon,,_i~ _1~,.·~~;rec;l<'•by.;s1Jch former~pros_~cut:iqn UtHlei. the fpll()Wing . 
~ r cums t an c e s : .,. ·• ~ · ·· · · · ·· · · · ' · · · · · ·· · · · ·~ · · · ·· ·· · · ,.,, " · 

ft1fj\ T:1>£ ormer prosecution resui ted · i~ ~n acquit{;ff:: · There 
; .;; an acquittal· if.-: the prosecution resulted .in· a finding of. not.: guiity 
f the trier .. of fact or. in a determination .that there was insuffi•cient 
1~dence to:warrant a conviction~· A~finding of guilty of a __ lesser 
ClCluded offense is .an acquittal of the greater inclusive offense, 
1th o ugh : the ,. con vi c,:: ion is , subs e q u en t 1 y . ~et.· as id e • · :'. ,. 

. ~ ,.. " - ~ .·- . .._.. -·,\..--- '! ., . ..' ; -. __ , . ' ··- . •, ' - . - ··•,· .- . . 

"\·.· -· .. \ .. ~~ ·-:\?, ~--

, •.. ,_ - -:·· (2) Ttie for.me~ prosecution was terminated,· after. the 
nfor~~t{~~-6ad·b~e~·fil~d ~~-the indi6tment f~und, by a final o~der· 
r judgment. for .the defendant, w.hich has not been set .aside, reversed, 
r vacated"ind which necessa~ily required'.a determination inconiistent 
ith a fact or a legal proposition that must be established for · 
~nviction\of the:offense~ · · 

( 3) The former prosecu t fon resulted i ri a copv ic ti-on-.-~- -There 
s·a conviction if the ~rosecution result~d in. a judgm~nt of conviction 
hich h~~ ndt be~n ieversed or vacated, a verdict of guilty which has 
.ot_been set aside and which is cipable of supporting a judgment, or a_· 
ilea of ·guilty accepted by the Court .• · rn· the latter two cases failure 
.o~enter judgment must be for a reason othe~ thari i motion of the 
l e_f end ant • • : ·- ~\ 

'.}-- ."'., ,.- . 

. , (4) The former prosecution was improp~rly terminated. 
~xcept as·:prov~ded in_this Subsection, there is an~improper termination 
>f .a prosecution if the ter~ination is for reason~~not amounting to an 
lcquittal; and it t~kes place after th~ firsi witness is sw~rn b~t 
,~fore verdict. -Termination under any -0f the following cir~umstances· 
ls -not im_pr9per: 

: ··:-:' :,·~ ,:,~ 

:i; ;;,t .. ·:(:. <.(a); The· defendant cons en ts to the . 
>y motion· to dismiss or. otherwise, his .·right. to ·object to. the 

trial court finds th~t th~ terminatiori is 
because: ,;.•-• S\ _.., 

· 1·(1) it is physically impossible to ~roceed with 
trial in confor~ity with,law; or 

(2) there is a·legal defect in the proceedings 
would make '-any -judgment-_ entered upon a verdict reversible as. a. matter of. 
law; or 

{3) prejudf~ial conduct,. in or outside the courtroom, .. 
makes it impossible to proceed with the trial wit~out injustice to. 
either. t~~ defendant or the State;· ·or ·; ,· 

{4) the jury is unable to agree" uron.a~yerdict; or. 

dire · 



- - . •· . . . . 

s· · Section s tat es the.' 

bar ··to a.subsequent prosecuti~n·fo_ 
. . . 

n the narrowe·st ·sense of_ a violation of..ithe -same 

he satne facts., MPc· Tentative· Draft No. 5, p. 45 (1956). 

tr~se~· in- fo~i general situ~tions: (l)~·wher~ the first pros~cution 

~e:stilt~ in· an. acquittal, (2) where res j udicata operates, (.3?.-where 

:he first~i~o3ecution ~esults in. a conviction, or (4) where the 

lroseiutlrin.·ts·improperly terminated after the first.witness is sworn. 

\ 2. Former Findi~g of Not Gui1ty·by the Trier of-Fact. 

Several ~spects of the problem of former acquittal merit discussion: 

(a)- Under · Subs e c t ion · ( 1 ) a f ind in g _of no t ~-~-~-~ Y... ~y 
\ 

the trier of fact or a determinatio11 by the :judge that there is 

insufficient evidence to raise a jury quest ion will '·pre elude· a_ 

subsequent prosecution for the same offense. This i~ dur lawo. 

N~·J.· Constitution of 1947, Art. 1, para. 10~ State ·v. Curry, _41 N.J. 

531 (1964)~ State v. Farmer~ 48 N.J. 145 (1966); State·~. Labate,~· 

7 N.J. --137 (1951)~::.· 

,~ .. Under the Code, the deter~ination or verdict.itself is 

s~fficient t6 c~nstitute th~ .bar even though·no j~dgment is eriter~d~1:· 

Thisis-preva:i.ling'law. MPC Tentative Draft No. 5, p. 46 (1956). 

·( b ) · The -Code · requires th a t t. here · b e either a f ind i.µ g 

of not· guilty by the trier of fact or a deteimination·that~ther~ i~ 

insufficient-~vidence _to support a conviction. 

_·''acquittal" i~ also used· in rn. 09 (1). of. the Code •. This is our law. 

A f ~ r ma 1 a C q.u i ~ ta 1 . 8 u Ch as On . the gr Oun d Of a var i an Ce Or a dis mi s sa 1 

of ~n indictment because of _improper form or substance or to allow 

the prosecution to seek a new indictmen_t is not, an acquittal~_-.· State v. 
' l_, • • ' ~ •. • ~ ~' 

Rosen, 52 _N.J. Super. 210 /Law.Div ... 

(l958). · 
,, • .. • ' • ,. • .t ~-· 

~----'--------------....,:,.,.·..,....,.,...,.~.m;:.;a<iie,.-,..,.,...,c:.n~---~1 



~ . •' . . ·. 
. . 

/ini:ru~ive .. ci_.· 

:,.· .,. . . . 

e 1 ° al tho.ugh_ the s subs,equ'ently: set: aside~_>,i:This 

State v:~\Williams 9 . 30 NoJ~ 105 (1959).,.: our:·S~preme, 

Court held that -a,conviction··of sicond _degtee murder.operated.as an: 

-~cquittal of first degree-murder·:·so.- that' a conviction of· the latter 

'.off erise. was~ not · possible -aft er a reversal of the firs t'.,j udgmen t • 
. ,.,..··-:--

· "-..- · • : we ho 1 d that when . the j u r y ~ n noun c e d that 
Willii~s w~~_guilty of the specified degree ·cif murder, they 
aff~rmed.by_irresistible.implication that he ~as not· guilty -
of first degre~ murd~r~ A verdict of that typ~ must operate 
as an acquitt~l of every cri~e of higher grade, of-which ~e 
_could have been convicted uner the isiues framed by the 

· __ indictment".. (30 N.J •· at 119) -

-
Williams_ further held that this·. implied acquittal was an immu-nity·-which\ 

~a~ not.waived by_a successful appeal from th~ second degree murde~ 

conviction. In State v·~ Wolf, 46 N. J. 301 (1966) the Court ex.tended 

Williams to the situation where a defendant ~as convicted of first 

-d~gree murder and received from the jury a recommendation of·life 
. ; . 

i~prison~ent at his f~rst trial. After a reversal of that conviction,-

. the defendant may not .be_ s~ntence.d to the death penalty. The n1les 

of the Williams and Wolf.cases do not ~itend to the situation ·where 
I/• • ----- ---

·:the de·fendant pleads _non vult to· a murder indictment and is subsequently 
.·_ ··~ .· . :~· - --

. . . . 
. ' . . . . . . . 

,.,P e~mi t ted .: tt:>.; wi thd ra~ that -pl ea:; 

~In sue~ ~ase.defendint's life ha~ never beeri in jeopardy. 
If ·the trial judge accepts the non-vult plea he ~ann~t sentence 

_the accused .to death •••• Therefore~ wheri the plea is expung~d on 
defendant's '.application, he should be p·ut back in the position 
he_o~cupied,with respect.to the indictment before the plea was 
entered. State v. Williams, 39 N.J. 471, 480 ••• and ihe State 
may seek the death penalty at trial." (State.v. Wolf, 46 N.J. 
310). 

3. Final Order or Judgment. as Res Judicata.: Subse·ction (2) 

prov~des that a final order or judgment is a bar to a subsequent 
. .· . '. . 

prosecution for the same offense if (a) the final' order or judgment 

I 

, I 

. I I 



.· :·>· _· ··•··· 
' . . 

was~ent~red~~fte~~th~ i~f~r~jti~ri·was.filed-~i~~he 
'_,,. , ' , '·. ' ,' : . 

(b) the_· fi.rial .· ordei.' ~r-_•.judgmerit is not: reverse.d, - vacated .or s.et_ 
, t_ 

. . . . . ' .,: , 

pursuant ~-o -law;· arid- (c) the f_inal qrder ·to judgment required· a· 
'\ . 

determination inc·onsistent with a fact or-· legal pr·oposition/necessary : 

for conviction of··the· offense. MPC Tent-ative Draft No~.-5,:p.' 49-.(1956). 

(a) The Code h_ o 1 d s that . res j u di cat a o ugh t to . a pp 1 y to _ -. · 

the Crim,ina1·.1aw_ as., well as· the ·civil· law •.. This is the New Jersey:"view. · 

State v.·Co~mier·,-46 N.J. -4_9~ (1966). •But see State v.·Hoag~ 21 N~J 

492 (1956) discussed in Cormier ·at 507.> 

(b} :The Code provides that any final order _oi·judgment,_ · 

meet;ing the - other requirements· of this subsection, ought to constitute_ 
' ------------- ----· .. ~--. . . 

; C 

a·bar everi though entered prior to trial ind thus prlor to the atta~hin~ · 

of jeopardy. This. is said to be the rule based on· "what iittle · 

-
,authority there is"~ MPC Tentative Drafi No. 5, pe SO (1956)~ A pre-

triai determiriation th~t the statute of limitations had run seems to 

be the best illustration and the most frequently arising situa~i6n. 

Ibid. No New Jers~y·authorities were~f~und~ 

(c) The ordei or ju~gment must be a final 6rd~r oi~ 
' ' ' 

·judgment,-~~,: 'The - r'ati.onale for this requirement is that if it ls _a final · 

:;order or" ;-judgment_;··-the State can .:appeal ·(_R.·. ·2: 3-1) and o·ught to do so,_~~

if dissa.tisfied;~, :r~:ther than to· commence a_ second prosecuti~n~:-_. 

MPC Tentative Draft No. s; p. 50 -(1956). No N~w Jersey auth~ritie~ 

were found on th~ point. 

(d).The determiri~tion may be ·either of law or ·of fact, 

i~ necessarily in~onsistent with a proppsition of law or fact that 
. . . ' 

~ust be established .for cori~iction. The fact must, ther~fore, be.an 

'. "ultimate fact".; MPC Tentative.Draft No~ 5, p. 51 (1956)·.· State ;v. 
_:DiGiosia,'·3 N .. J~· 413 ·'(1950),· State v.- Emery~_27 N.J. ·348 (1958),:anc{ 



-~ .. ' ' .'. . . 

' .. ,:•,'.' ... 

·determinations 

determinat.ions elsewhere:·S. MPC :Tentative Draft· No. 5, p • 
. -,':--.···:.:.·:•·:"""'~- .. , .. ~ . . ":c.:, _· 

·4~~ Former Convicticin. Subsection (3)-provides 
•t,.'·· ·, 

c~~viction·is:~ bar to·afsubsequ~nt pr6secutiori-~n~twd situati~ns:\ 

(1) Where.: the~·e. is-;, an existing :judgment:- of conviction, 

has not been reversed ort.:vacated.; .. : (2)·- If no judgme~t was· entered 
..... _... . ;:·· . 

reason1;1 other·:·than· on.mo;io?;:ofthe:def_endant, _then· if there;--is a 

v~idict or plea~of guilty~upon:which judgment of conviction-~an 
._ .. 

,entered •. 
' . .' '..'· . ' 

- This rule is .-the. law here and. elsewhrre •.. HPC Tentative.·; 

Dr a f t No •. 5 , , p • 1,4 ( 19 5 6) ~ • St a~ e v • Le Fant e , _ 12 · N. J .\ 5 0 5 (1~ S, 3) ; · 

S tat e v • Lab a.to , 7 N • J • _ . 13 7 ( 1 9 S 1 ) ; S tat e v • Tur c o·, 9 9 N • J • L G . 9 6 

·_(S:~P.• Ct.~--~92}) • 
• ,. ·- •·-:·•· .. ~- .,_., ...... _. '.;, ...... ,1,.,. _ _._ ......... :-,.: -· •• 

There is no need f6r inquiry,~s to whether-the judg~ent 6f 
··,.,:._·,«.',;7., .. ' . 

-. convic.tion.-is_on the m~!its. The reason· is - that .. so long _as __ the. judgment 
' .. . . . ... ' , •· .· . , ' 

.. remains unreversed and not ~acated, the: def~nd·ant is ·s·ubj ect to punish~ 
~,-.• ~~-. !'.· ·•·· . • ~ .. - .:· : .••. "(.. - • :.- •, ,· 

.;•·:· .. 

~ent p~rsuant ~o~~~:and~~~ght~not, :while-it.s~ands, b~ subjected~~;;· 
. . -• ._ ... • •,: ,. • -. •,. ~---:; ·l- ! ~ •.. , ' .:;. '. ,_ "'• . ..,. '• '>. •• ', •• ,',., ,., /" •. ,. ;- ·.~• .. ;,::_, •:.:,',/.';",~ 

_· suhs~quen t ~~osecution ~or,. the. s~me o'ff ens e o· _·. MPC Ten ta tive_,, .. J?raf t. No >;;s, 
· ' , . ~.•,, -~.,- · · : ·:··), ·;.,-, ...•. · .·,· .. < '\. ''• " ~·- ;_·:~;~>:,•~\~,;~ _.·•:< ~/ ' - .~ ·· ' •.. • \ •· • ,' ·• . : •~ . : ·~:: :••, ·:> . ·' ., ·~;\?;~.,};\~\; ... ~,: ' .' •< .·; ::;~ :,-.~~'~+i~~~-;-'t~;. a·~· .•..•• 

p. 51,.- (195:6) .. ;~'-Probl·ems - as_ to· Jailure-,ito enter:_judgrnent· are.,_discussed· 
•::·••,'\~'j .. ":~,.:_::~1 ,:;.. ·. ·~ ,,:··-, ..... \:.J., .. :_·:·.·,~, .......... :..;;.., . ..,: .: .. ·· .. ';.- ... ·. . . :" ., . •' •".••·-:: ... . . . ·'.~:'.•-;,_~.:. •· . ,.,. ·,.,' .:·,.--=· ~.~ '.··· !, • ... 

<:: i;( Id_~; ~t:.:S£. N~:- ~e~· J~rsey \~ut~ori ~~es. _wer 7 ._f o~°-~ ., , A :P~~~·:· of,,g':1-~lty _ 
,,.···_,.,:i: .. 

has.the same effect as a:verdic~;of iu~lty. As long as it stands and~ 

~s ~apable of supporting a judgment~ the defendant ·cannot be prosecuted~: 

again for the. same crime. 

5_. Improper Termination of· Trial. - , _Subsec-tion (4) ._,~ea ling · 

. ~:~th ,i1,11p~~p~r t,ermination of a trial, _i~ based upon;_t._~:~ prelll~~e. thaF,;:it 
. ' . . . . 

s. undes ir~llle to. allowi,: the State to wi thdraw_::~rom >a p~o~1~{f-f 1: 7s~~~i~ · 

case and. to _start. over ag ain:::'7_i th;, the 
·, ,\.: -'-•·' 



-:. State ._,v·,:. :•R-omeo ~:~:;4 3 · N ~-J. ~.1~8-/(19 4-19 5, -n. "1 

~o-~ttie'~r,. -I6~·N. j ~,• -- 2 32, 2-3 6 -(19_5 4) ;·: 
, ... ';;. --~ ' '::. 

~ . . . 

- -- Two'- approaches to the ·:problem: are feasible:- • .can 
: ·.--~ a;; ~-;_ .. ?c: :;'-.:f:r ·. ~~~ .. 

that .. any - t e ~in in a~ ion : is proper · u-1:\i es s for :: a · pro hi bi t e d re as on .>or , · i t _ 
' .';.; ...!· ~:: -~:~ -·- ;· :. ;.~- •::,· _ _--~-: 

c_an be ··ass·u~e-d '.'that. a. termination .. is impropet· unles~ for 'a j:ustifiab~e\~< 
; ~ !_.-c_--~·: ,:·~ \.' . 

reason • _ The: · 1 a t te r· is. the tr ad i t ion a 1 approach • . :r. ~-
State ·v. Locklear, ·supra;·_·st~te :,\:_~arm~-~-~~:-:~-48 -N.·J·. ··14.5 (1:~-6fr)·. 

To . c/me with in the- ban 'of this s·ec t ion,-• the termination -

must take- place -after the first· witness 1$ sworn. ·. Tli'l s ·is '.,i c·hange 
.{_i_.-; 

f r om ex is t i·n g 1 aw which dis ting u is hes between a tr i a 1. b e f o r-e----a-- co tf rt 
\ ' 

-~ n d a tr i a 1 be f ore a j u r y ._ · When _ b e f ore a j u r y , j e op a rd y· ~ t tac h es __ 

wh:•~n the -~ ury is sworn.· 
~ 

MP C T e n t a t iv e Dr a ft__ . N_p __ ~•-· _ 5_., p • . 5. 3 ( 1 9 5 6 ) • . 
. 1:·· 

State v. Farmer, supra (48 N._J. _at 169); _State v. Locklear,· supra 

(16 N.J. at. 235); ·state v. Williams, 30- N.J. 105, 120_ (~95~). 
; .: . . ~- -, . ' ' . ~. . . .' . -~ :• . . . ;(, ·_ 

. . .· . . . 

_Under the Code, a termin_~tion is impropei~ unless it falls 
l .,.,_. ... ;,:.;.·-; .. .,. I ••• -·,. .• • • _., .•- ,·_ 

. . . . 

w1thin_two b~~ad .exc~pti-0rts:_ 
- ·, ·:- ·:·: ! ·: ., . ~: l ~~'. ··"'· ~..:. · · .. ---~- ,;,... . . , ... 1 1, , ·, 

' . : . . 

(J) r1rst~ where the d~fendant cons~nts-~o the~termination 
: . i· . . 

. . . - . . 

or waives his right to _object to _it • 
. ~,- '--~. . :.~. .·'.... . .-_ - - : . . -:: ,, - . 

This is our- 1 aw·. · . S ta ~ e v • ~ W o 1 a k 1 
·- ~-~:,~ =:.::".¼:_. .. ,.,;::.C.>. 

33 N.J._ 399, 401 (1960) 
-~ .: ...... 

reconsidered on ·cour.t's ~wn·m.otion and granted·_without· obje_ction hy• 

defense counsel. 
·-' ' 

Held, no bar to subsequent prosecution); State v. -~---·. .. ··--.· ..... ·-.. . 

Wi 11 iams, supra; State v. Locklear, sup.ra •.. Waiver problems a re 

discussed in MPC T~ntative Draft No. 5, p._ 53 (1956); 

(2). -~~e second broad exception is where the termination 

is justified because of _the circumstances then. f::_xis ting._ Ou_r ~upreme · 
,/y"f_·1 .t:L,:·: ·; ~,·.:· ·:- · .. :• .. ·- · _-:··<~-': .. ~ . -; . -.. · .. • .... :J_.. 

Court · has s a i. d _ that it ._ is, imp o s s i ~ 1 e t ~ . li s t a 11 o £° the cir cums tan c es 
- ·~;r. {, ..... ·.:,'1:1 .,., " ·• ..... ~ .• , ._ 

which will. ju~tify the termination of a,trial prior to ve~dict. 



. ; ·:- :·: ~-. · .. :·,· 

as< ·f o 1 i ow s : ·· >>\J;:·\ .. 

· ·11·ih~ :1aw ·in., this ··state.J.s thoroughly>-establi~hed·_ t,hat;·. 
while principles of double jeopardy m•y be applicable to bar 
a second trial where the first has been terminated shoit··of 
verdict 9 yet*** if the first trial w~s ter~inated or the . 
jury dischargeil because of inc.apacitating illness of the· judge· 
or a ju~or or· jurors or of th~ defendant, or miscoriduct· or · 
disqualiffcation of sqme members of the jury 11 or on account :·_ 
of an untoward .. incident that renders·a verdict impossible, or-· 
some· undesignid matte~ of absolute.n~cessity;.~r the failure 
of t~e jury to agree ~pon a verdict·af~er'a reasonable time 
fot deliber~ti9n has been allciwed, subsequent p~os~cution for 
the offense (i~) not barred,· for reasons of justice and public 
inteiest. ·* ~ * G • we irisist that the abortive terminat£on 

\ . 

be for a sufficient legal reas6n and an absolute or an over-
.riding necessity ••• and carefully review the trial court's _ 
a,._ctiori ·to ·be certa.in that tllese requirements are fairly met ••• ". 

See ·also_ State v. · Farmer~ ·supra ( 11 manife.st necessity"; "ur~-~-~-~- · __________ · .· 
.. 

·n·e c es sit y" )°; St at _e v_. Lock 1 ear , supra. 
. \ 

Instead of us~ng a phrase 

· such as "manifest necessity", the _Code sets forth f_i v e "somewhat 

more specific •.•• general reasons." (MPC Tentative Draft No. 5, p. ·· 
. ·. ,:-

·.:: -· .' 

54 (1956)). ·· In view of our s·upreme C_ourt' s · view _that no categorizatio11 

is possible, it may be wise t~ rewrite this_ section-to allow termination 

for "ma~_i,fes"t:--necessity" and.for "a sufficient legal reason'' and then -

~-set fort~ th~t-th~ Code's five reasons are sufficient. 
. . . 

The five reasons for termination found· sufficient· by the . 
... •.(. 

Code· 

~~(1) Phy~ical Necessity. "This may result from such 

contingencie~ a~ the death or illnes~. of the judge, ~ juror, attorney-
,.,, .. 

. . 

or member· of their immediate families. 11 MPC Tentative· Draft No. 5, 

p. ·54 -(1956).· Sta·te v.· Romeo,·supra; State· v. Williams,· supra. 
-· . . 

(2)._Leg~l Necessity._ This ~ay result from·a void indictment~ 

or some ''othe·r serious· pr~cedurS:1 'defect·. See State ·v. Romeo~- supra;·· 
. . . 

$tate v<': F·arnier, supra;. State V. Willia.ms; sup·ra. 

. ' 

., 
:".;·:. :~. ,;. : . 

,· .. _. ;1 

-~•A?= • -~-.&.~m,~tM1t.~;~,;~a~:~2~t.&W7RG,~i.'.k®iP,4ffi~~t,ef~&!iMtJ.~!-~4f.~ 



the :.la~yer-s 1 , :or· ithe judge, ·by someone-~ot 
. . . - . . . . . 

l.rectly connected with the trial (as thr.ough a, n·ewspaper atti'cle).' 

ee·:State v~ lomeo, supra; State v. Farmer; supra; State v. -~illiams, 

upra. 

( 4): :A "Hung Jury n ~- Dismiss a 1 he c·a us e of in ab i 1 i t y of the 
' .. . . 

. . 

tiry -to reach a verdict is. no bar to a ·subseciuent· prosecut_ion.'. · State· v. 
,.: (·; :· 

. o 11 er , 2 9 · N. J ~ 3 3 9 ( 1 9 5 9) ; S tat e ·v • W i 11 i ams , · sup r a • 

(5) False Statements by a Juror on Voir Dire; Cf. ·State .v. 
~omeo ,_··supra.· 

-6.· · Other State Codes: 

' 
(a) New York (covering the la~ found ii gl.08-1.11 

>f the Code): 

~9. Former jeopard~-

1. No person can be subjected to a· s·econd 
pr.osecution for an offense for which he has once been prosecuted., 
and duly .. · c·onvic ted. or acquitted. ._ ... 

2. ·wheri an a~t o~ omission which is made 
~Timinal and punishable in diff~rent"·ways, by·diff~rent 
prov i s ions· o f 1 aw , a con v i c ti on or a c qui t ta 1 u n de r o-n e ~· 
p~ovision ~ars a pro~ecution :for the same act or omission 
unde~·any other provision~ 

·3. An act or omission declared punishable 
by the laws of this state i~ not less so because it is also 
punishable under. the laws of anothe~ state, government or 
country, unless the ~ontrary {s expressly declared in some 
law of this state. · 

4. Where a· defendant is acquitted or 
convicted, upon an indictment for an off~nse consisting 
of diffe~ent degree~, h~ cannot thereafter be indicted or 
tried for the same offense, in any other degree~ nqr for an 

_attempt-. to commit the offense so charged·, or any degree_ 
thereof; · 

5. Whenever it appears upon the trial of-· 
an indictment, that the offense was committed iri another 
st~te ~r ~ou~try, or under such circu~stances that the courts 
of this state or.government had jurisdictjon thereof, arid · 
·that-the d~fendant has already been acquitted or c6nvicted 
on the m~rits u~on a criminal prose~ution under the laws 



ed up -·.- ___ e·· c;t · or o~fssion !~i:!f;,f UCfo:fo'rmer &cqu\~tal . 
' _;; __ ·~··:.i· 

'··; '~\::. ~ 
. ' . . . 

of its Codec,< has· i:-ecomm'~nd'ed . .'.'·.~ \.- (b); Mich'i'g~a·n\ . 
··--tJ::;;·.-~• ·-1~~-.);:. .·/:~\tfl··~.:~~:; :~-,. ·· \;··:<:.r-~·:·~~1i~ .. -- r-·;·· 

adc>'p~io'ii of' 
•- ·,1'.°' . _. ... ':. 1' , r_ ~-· • ·• .. _. .~ 

,•:,r.···•"': 
' ·;.- ·'I~ 

}" ... : ·. 

(~)-Illinois _summarizes· §1.08 of the Cod~: 

11 ~3~-4. ·. Effect ··of· Former Prosecution 

(a) A prosecution is barred if the defendant was 
f o rni-e r 1 y pros e cute d f o ·r · the s am e of f ens e ·~ · bas e d upon t be·· · ·_ 
same facts,·,: if such· former _prosec~tion: 

(1) Resultei-'fn eith-er a conviction or an' 
aiqui~tal or in a determinat{on that the evidence'was 
insufficient to warrant a conviction;' or ·- .... : 

(2) Was· terminated by a· final' ·order or 
.judgment, even if ~ntered before trial, which required a· 

de termination inconsistent with_ ·any fact·· or lega._1 proposi.-tion 
neces~_~ry to a convi.ction in the subsequent prosecution; or 

· · (3) Was term'inated improperly after the·. jury 
~as impaneled and sworn or, in a trial b~~or~ a court without 
a jur_y, after the first witness was sworn but before findings 
were rendered by the trier of facts, or after a plea of, 
guilty was_~ccepted by the court •. .. ',; .. . _,, . 

i·conviction-6f an included offense is an acq~ittal·~f ~ 
the orfense 'charg'ed~ II 



.· .-:.:.";•: ___ : .. 
I •' •. • • ~ •• 

SECTION 1. 09 .".. WHEN PROSECUTION BARRED: BYc" FORMER .PROSECUTION FOR_ -
.DIFFERENT OFFENSE. 

Although a prosecution is for. a v~olation of a dif~eren~ 
provision_ of the•;:statutes than;a -former- prosecution or .is.:.based on 
different facts, it is barred b~ ~uch former prosecution under the 
fallowing _cir·cumstances: , • 

(1}_ The ·former_ prosecution_ resulted in an acqui~tal or in, 
a 6onviction as defined in Settion 1.08 and the subsequent prosecution 
is for: 

--· ,, , 

(a) any _offense of which the defendant could have beeri 
convicted. on th~ first prosecution; or 

{h) ~ny' offe'n,se for':•w-hich:·the defendan't·should have. ·_:.---:. 
b e en tried. on the f i rs t pro sec u t ion under Sec t ion 1.--0 7 , ~ n 1 es s · the 
Court ordered a ieparate trial of the charge of s~ch offinse; or 

· -( c) the same c ~ n du c t , . u n 1 es s ( i) th~ o f f ens· e o f · w h i ch. · 
the defendant was formerly convicted or acquitted and the offen~e for 
which he is subsequeritly prosecuted each requires pro~f of a fact not 
required by the other and the law defining each of such ofie .. iises --·is 
intended to prevent a substantially different harm ot evil,· or (ii) 
the second offense was not consummated when ·the former trial hegan. 

(2) The formei prosecuti~n was ter~inated, .after the 
informati~n was ·filed or the· indictment founct, by an acquitcal or by-. 
a fina~ -order or judgment for the de~endant which has nut been set 
a·side, · reversed or vacated and which acquittal, final or·de·r or 
judgmene_necessarily tequired a determination· inconsistent with a fact 
which must b~ established for conviction of the second offense. 

(3) ·The former prosecution· was. improperly terminated, as 
improper ~ermination is defined· in.~Section 1.08,- and the subsequerit _ 
prosecution is for an of f ens e. of which the ·defend a·n t co u 1 d ha v E;! been
convicted h~d the f~rmer prosecut~on riot be~n- improperly t~rminated. 

_', 

* * * * 
:. , .. 

§1.09 C6mmentary 

1. This Section deals with those situations in.which a for~er 

trial or proceediQg prior to trial is a bar to a subseq~ent prosecution 

for a different·offense, whether a violation ~fa different statut~ 

or a different violation of the same stitute. MPC tentative Draft. No. Si 

p • 5 6---- ( 19 5 6 ) • · There are f iv e genera 1 s it u a ti on s in w h i ch a: · pros e cut ion . 

· for a 11 different off ens-e" may_ be barred by a previ_clUs trial or proceeding 

_ prior to· trial:. 

•. . . ·:·. ,., ; .. ·~ 



. . . . . . .. ·, 

i-ubs.eq~ent pf.osecut;ori is for·· an<'off en-se<o--f~-which ::the defenda-~t could. 
"' .;:{f.:}:·~~--· t ~~i-i} .. ~- 'f. -~.. : ;~·:-;, -::·; ";, ";~. \" ':' 

1ave been c<irivic ted .at . th~ previ~us· t riaf ::_<·JThis i~: oti; · 1a~. 
:.. ·· .· --~ · · .;--- :· lf-~i~.-1: · . J. :· • .., 

Jill~ams, 30 N~J~ 10~ (1~59); Stat~~v: c6~~~ri~13~~:J.~~ 361-(Su~. Ct. 
• · •~ I~•' ._1 1, . · · 

1~33L" The ba-r _ exists .only so ·lo11g as th~ j~dgment. remains, undisturhed. 
- ., 

A.ftei' rev/~_rsai, it op.erates :onlytta prev~nt 8anv1c·ti.on of a>more ·· 
. . . 

serious _:offense ·Of: which ·the. d~f end ant' w~s'. by implication' ; acquit t·e 
. . . 

S t a t e ~ > W i 1 l i ams , , s t.1 p r a ; . ~ft cl t e v • -W o 1 f , 4 -6 N • J . , . 

301 (1966). ·, See discussion of 131.08(1), ·above~ If this is not· implicit 

. ~ :' -~. - ' . ' 

in t~e Cod~, it should be made explicit. 

3~ Second, under subs~ction (l)(b), ihere· is a bar in any 

case·wher.ethe subsequent prosecution is t°or;'an offense which should 

have be~n ~h~rged in a· s~~gl~ pro~ecution.und~r Section 1.07(2). · 
. . 

The penalty for fai.lure. to. j'oin.an· offense, ~nless the court has 
. . ' ' 

g~anted le~~~~- {s that the Stat~ is.pre~i~ikd:from ~ubseq~eritly 

charging 'the. defendant with that offense~-;.i Acc~rdirig, to the Drafter;,.· 

. this provisie>n do~s not apply if. the first. judgment has .. been· reversed 
. . . . . . 

. 6r .. if the i ailure t~·- j oi~ ·wa·s because the ~~-urt · granted a'•i'separate · triaL 
. . . 

_MP C Tent at i ye· Dr a f t No • 5 , p ; 5 7 ·:·. ( 19 5 6 ) ~ Ad di ti on a 11 y , the S tat e may . 

siibsequently~~ro~e~ute for an ofiense whic~~ although~it aro~e out of 

the same·transaction, was not consummated. (~;.assault conviction 

f6llowed by the victim's death and ~~~~mi~id~-·pr~~ec~tion)·or was .n6t· 

known to the police b~ prosecutor ·at the time of the previoui prosecu~ 

tion. . Ibid~' -------
This is not our law. We do not:now have a:c6mpulsory joinder 

rul~ so ~hat'only when.the stri6t rules·of do~ble jeopardy apply does 

· a"bar. ari~e~. St.ate v. Cormier. 46 N.J •. 494,. 504. (1966); State v. '.::,;,-

. Currie , .· 41 ,- N ·• J • . 5 31 : .. (19 6 4 ) ; ... state v •.. Berry ~ . 41 . N •· J • ' S 4 7 . (19 6 4 ) • 
~- _:~ ·.·.' . 



,·>::_ :· __ .:,. ' ' 

·.-, .. ', . ; . '··,,' __ .,,-
· 4~ ; Third, a bar· arises· under: subsection .. (1) (c)_: whenev·er: 

•' ,- . -

.he· second· 'p£osecutfo·u·· is·' for--

'"the sam~ con.duct unless (i) the offense ·•-Of which the 
defendant ~as formerly convicted or acqriitted and the-offerise· 
for -whi'ch'· he is subsequently prosecuted each· requires -proof :·, 
of a fact not required by the other and the law ~efining _ 

-each of'such~~ffenses is intended to prevent a s~bstantially 
different· harm or evil, or (ii) the second offense was not 
c·onsummated when the former trial began" •. -·· 

~he requirement of the iecond offense.being on~ by which the Legislat~re . 
.. ·- ·,. 

Lnten.ded to pre~ent ·a "su~stantially' different harm or evfl" .was addel 

:if t er- the origin a 1 d r a f t ~ -. That d r a f t s imp 1 y f o 11 owed the mini rn a 1 

protettion·of the.case of Blockburger v. United States, 284 U.S. (1932), 
. . 

i.e., the same evidence test. MP C Tent a t iv e Dr a f t No • 5 _, p1L .... 5 6-- 5--7 · . 
\_ ' ' ' 

(1956). This was abandoned because the Blockburger test is frequently 

lfmechanically applied" which ·-results in subs·equent prosecutions for 

es s en t i a 11 y the -same of f ens e • MP C P r o po s e d Of f i c i a 1 Dr af t , _ p • . 1 7 . 
. . . 

(1962). This is intend~d to t~ke car~ of those situations where there 

is no compulsorr joinder under ~1.07 because a severance was allowed. 
·, f', 

Our , ca s es have , _ at times , : -, 'f o 11 owed the B 1 o ck burg ·er ca s e in 

what may be characterized as a "me_chani ca 1 app 1 ica t ion". State v. 

Shoopman, -ll-N~J.·333 ·(1953). At, other times~ an analysis·seemingly_·: 

'' 

like that cif ,the Code has been'e~ployed: 
. ., ... ,,.,_, ___ ., .... _ 

State v~ Cormier,.46 .N.J. 

4 9 4 ( 19 6 6 ) ;- ·S ta t e v • Curr i e , 4 1 · N • J • 5 31 ( 1 9 6 4 ) • · I t s e ems c 1 ea r , 

however, that th~ rule of t~is subsection of the Code is more stringe~t 

than the "reasonable exp~ctati'?ns"test of the Currie and Cormier cases. 

5 • F. our th , - sub s e ct ion ( 2 ) def in e s the s cop. e o f r es j u d i cat a 

as it applies to a-subsequent prosecution for a differerit -0ffense. 

See generally discussi_on of ~1.08(_2), supra, and State v. Cormier, 
. . 

~upra •. Th~ provi~i~~ ap;lie~ wh~rie~er _the previo~s determin~tion is 

inc on s is tent · with :· a · fact which ·:must b e es tab 1 i ~he d to con v: i ~ t · o f the _ 
~- . ' 

,, - --- .i ·- -



\:~ ·-'°(' ~:i~~_-::); .. :.;.,_ <':' .. i. ,• {: . \> i:·:;,- <.. '. 

::1:;rmin'~t-ed. a~d. the. olf e.nse. for ''·whi.c'h 
~-.:{ _ -:: ·,::!;_ ·t~" .;,S·~.} :a :•u·:-. -;~~- _;°'~ _ · ~.:.: {.1 ·~··:. "~.- .... , ! -'.:.: .• 

s eci'~en t .·1r~o'.s ~'~ti i :Co~ is · -
•• • x· J':'. •" _.:-::.·!:~ • ::'.1• 

brought 'is' one; ~f ":w-hich(·defe,ndant.''c~uld •:·ha,/e: ·b~e·n:,·cc:on~Ict·e-d. at the' 
. . '" . . 

for·mer trial had it·.not '.:b:e·en improperly·:~:terminated.· ·: TI-i'e :p-ro·t~ction 
-· •:·.~ .• ;' ... J,: (.~·.~._:.: .. ' • .. ;,:;:;--:) .... :./~ . ----,._ .-.. -!,~ ·,: · ··.- .!.:, :· .\:.:·\~~ .::__.-... L:. . ·; . ..-,:·: f} 7_;·:: -:.. ~- -, 

here is 'ri.arrow'er :t:han .--th'at .'.'folfowing :ari '.a~q~it.tal or co.nviction 'at 
,· ,._,, ~:~~'.:··.:·~-:: ~\::::•. --··1~ ·._;- .. .- . , • • :' : . . . ,_. ~-. -~,- - . ',, ').; ( __ :· ~~ .:: . 

'the .f_irst tri~i~ See ·1n~o9 (1) (b-f".abov·;. This is ba·s:ed o::n ·'1:he fact· that 
p . . . . . ,• -,. . . . ;, . ::, :- . .. ,,~ .;~: ·,. . 

j~P1'.,~P~h~,tf,1ii~,a.t,fot1 i~ ,".'Artµa11y, a lw~Y { '~Ff resUl t .of .a: good faith. 
but erro~eous ruling of.the trial judge. MPC Tentative Draft No. S, 

p·. 59 (1956)'/ 
,, . . . ' . ~~ 

,. \' . 7 ~ . 0th er St ate Codes i- - i ~- : ~ -

(a) For . ~ e w Y or k , s e e § 1. 0 8 C o ~me rt t a r ~~ , s u iii:-a-: ·-

( b) Michigan's ~~mmission has recommended the adoption 

of lil,09" 

_·.'.':. 

(c) Illinois:· 

', .,/ ,·l·r ti (b) A prosecution . is barred if the def end ant 
was 'fo.rnierly pros ecu t'ed for a di£ f erent. offense·, . or for the 
same· offense based upon different tacts, _if such former 
pros·ecut ion: 

. ' ·•,.,' . 

.·· ·,- . : .. -,, 

-(1) Resulted -in either a co·nviction··or an 
acquittal~ and the subsequent prosecution .is for an offense 
·of which the 'defendant "could have been·'convicted:o·n the -
_f~r~er prosecution; or was for an off~ns~ with which the.· 
defendant·:·sho13:ld h·a:-"ie b·een ··charged ori the ·former· prosecution, 

_as .:provided in _Section 3-.-:3 of ,this Code ,,"(unless the court 
ordered·· a -·separate trial-of such ·charge);· or wa·s· for ···an 
offense which involves th~ same conduct, unless each 
prosecution requires proof of a fact nof required on the 
other prosecution, or the offense was not consummated when 
the for~er trial began; or 

:{2) Was. ter.minated ·by a fina'i orde~ o.r 
judgment, even if entered befor~_trial, which iequired a 
d~termination inconsistent with any fact necessary to a 
.conviction in the·- subs_equ1ent prosecution; __ or 

... ,,_' 

. . . (3) Was· terminated improperly under the 
ciic~mstances ~i~i~d in Sub~~ction (a); and ~hi ~ubseq~ent 
prbs~cutio~ .is for _an 9ffense of whi~h _the defendant could 
have ·been' convicted i_f the farmer prosecution had _not been 
terminated improp.erly." · · 

:_, ~.:. ; 

·1 
• I 

.. 1 

.. 'i 
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SECTION 1. 10. 
,,. :, ./·: ·.· ''. ~~{~--· ';.' . --~·~ 

,'·. . .. ( . ,.· .. , .. _· ',. . 

-FORMER PROSECUTION IN ANOTHER JURISDICTION: WHEN A BAR.· 
,·, ,..; .. 

W~en~co~d~c~ ~6nstiiutes ari ·oife~s~:wi~~in ihe con6urre~i 
jurisdictipn of.this Statesan4 of.the United States or another~State, 
i"prosecution-i~:any such ~ther iu~isd~ction ii a ·bai to a s~bsequent · 
pr~~ecutio~~in"this:Stat~ ~~der_th~ following circ~mstances: 

: (1) ,: -The first pros~cut ion resulted in an acquit ta 1 or
in • conviction as defin~d in Section 1.08 and the subsequent prosecu
tion is bas~d_on the.same conduct, unless (a) .the.offerise of which 
the defendant was form~rly convicted or acquitted and the off~nse for 
which he_~~ subsequently ·prosecuted each requir~s proof of a fact not 
required by- the other and the law defining each of such offenses is 
intended .to_ prevent a ·substantially different ·harm or evil· or (b) - the 
~econd,off~~se·was not consummated when t~e former trial began;-or 

- · · '. '. ( 2 ) - The form.er pr~ s e cu t: ion w a~ t ~rm in a~ e d , a f t e r the 
inform~tion was filed or the indictment found, by an acquittal or by· 
a finil order or judgment for the ~efendant which has not been set 
adide, reversed or vacated and which acquittal, final-orde~ or_ judgment 
necessarily required a determinatiori inconsistent ~it~ a fact which 
must be established for conviction of the offenie of ~hich th~ 
defendant is iub_sequently prosecuted. 

* * * * 

§1.10 Commentary 

1. This Section ~tate; those·ctrc~rnstan6es in which a 

pteVititis prosecution in -orie jurisdiction bars a sub~equent ·prosecution 
. • t • 

in ~riother juriidiction~ United Stites v~ tariza, 260 U.S. 377 (1922) 

~~ld~·that~i~ the absenc~ of a stjtute· ~he f~i~_ aga{n~t=double jeopardy 

does not app·1.Y as between s~pa·rat-~ .. s~~e_reignties:~, L-~nza wa:~ -,--f~llowed 

in·· State ,;;. , Cooper~ ,54 N.J ~ 330 ,- (1969}. ' This_:;section must take a more -

limited. ap~roach than is• the ca;e wh~ie both pro~~cuiibns are in the 

same jurisdiction since compulsory joinder and permissive joinder 

rules may vary. 
. ,· . 

2. The Code ·does not bar .a subsequent prosecution after _a 

former_prosecution in a foreign count;y. This is contrary· to 

statutory~law ~~_fifteen:jurisdicti6n~. MPC Teniative Draft No. 5, 

p. 61 (1956)~ ihe Draft~rs ~elieve it more appropriate to handle this 

_ throu~.~ international :as,r:_~,m7nt~./ ,,·td. at 61-6.2. 



The Drafters., feel tha.t an· as 
> -·,~ ,~-- ,. -· '.{~~ ,j·/;:-:: 

:inal .;',{nd:·J'cttJ'iictltiiive: ·a·~ a: con,;Lction:. >11,°{d.'. 
,.,_,,, :.,.;:,.; ", ·, > ., ; "., 

are covereiby the ri~~i: 
... L 

(a) A subsequent prosec~tion is barred if it is based: 

ln the same conduc:t· as -was the' former tr'':i.al. See. dfscussion of §1.07 (2), 
·•' 

:ibove.- ."S.ame 'conduct" fs ·meant to· be broader than "same act". 
. . . 

~PC r· en tat iv e D r"a f t :"No • - 5 , p: .: 6 3 { 19 S 6 ) c,' · Thi s ;' i s 1 i mi t e d , however. , 

bf the rules that ~t does not apply_if the first offense and the 

second offense each requires proof of a fact not required by the other 

.. 
and the law defining each was 'intended. to. prevent "a substant·ially· 

\_ . . 

. . 

different harm or evil'' or. if the second off~nse was not consummated 

when the first trial began. This is .intended to abandon the 

Blockburger rule as in §l.09(1)(c), discussed previously. 

Proposed Official Draft, p. 18 (1962). 

See MPC 

(b) Subsection (2) makes res judicata applicable 

hetween jurisdictions ptovided the adjudication in the foreign juris

diction took the form. of a. final order or· judgment on the merits. 

See §§1~08(2) ~nd 1.09(2). Notice thaf~ in this situation, the 
. ., ; . 

parties are not the same in both suits,~, there are different 

plaintiffs. 

· 5. New Jersey now follows the strict "two sovereigns" 

rule. State v. Cooper, 54 N .J •. 330 (1969) ~ 

6. Other State Codes: 

(a) For N~w York, see §1.08 Commentary, supra. 

{b) Illinois: 

, (c) A prosecution is barred if the defendant was 
~ormerly prosecuted in a District Court of the United States 
or in~ sister State for an offense which is within the 

. ---·~-. 



concurrent j uris die tion iOf .. this State ,.>.if· such·· former.· 
prosecutio~_:,_ , :·:::-}i/ ,,' ,, 

· ,(1). Resulted· in either a· conviction or. 
an acquittal, and the subsequent· pr·osecution:_is for the· same 
conduct~ unless ~ach prosecution requires proof-of a. fact 
not re qui r:ed in the other. prosecution, or the_ offense was 
.not consummated when the former· trial began; or 

(2) Was-terminated by a -final order or 
judgment,'.· even ·if entered before trial, ·which. required a,: 

~~- determination inconsisient with any fact necessary to a 
conviction in the prosecution in this Statee 

(c) Michigan's commission· -has recommended _;id opt io_n 

:>f ~1.10.· 

' \_ 



. A prosecut~on is not a bar within the mea~ing of Section. 
~-. 0 & , 1. 09 -and?~~ ~-10 _unde_r a.,nr. e>f~ :';_he::~ C? l~C?-~~ ng cir cu~s tances,: :~ ~---

.' ,· •'• . ·. . 

. \-.r, (1) The for~er pros ecuti~n was before a court . which · 
lacked jurisdiction over the de_fe.ndant o·r the offense; or 

_ ->(2) The former pro.se~ution was pro.cured _-by the•',·. ,. 
defendant without~ the knowledge _of the appropriate prosecuting officer: _ 
and with.the ·purpose of aioiding the ~entenc~ which might oth~rwise;\~--: 
be impos·ed; or.-~---

'.. ~ ; 

. (3) The former prosecution resulted in a·judgment of_~ 
convi~t~on wh{~~ was held invalid in a·~ubsequeni proceeding on a_ 
writ of habeas _corpus, ·coram nobis or similar pr_ocess. 

* * -* * 

§1.11 Commentary 

1. S~ction 1.11 sets forth three situations when a -

prosecution is not a bar to a subsequent prosecution within the 

m~aning of Sections .l.08 through 1.10~ 

2~ First, it is not a bar if the former prosecution was 

· _ before a court (which · 1 ~ck_ e d j u r i s di c t ion o_v er the . def end_ ant 6 r the 

offense. - This_ is the l~w in New Jersey and elsewhere. MPC Tentative_ 

Draft No. 5, p~ 64 (19.56). _It _is important to distinguish between 
, • • • I , 

'•· . - . 

error within _the co~rt•~-- jurisdiction an·d jurisdicti~nal er"ror. The. 

Code· on1.y 
0

bar5. prosec_ution in th·e_' 1atter situation. Ibid. The New 

Jersey ~as~ establishing-th~ rule is S~atci v. LeJambre,' 42 N.J. 315 

(1964). There; a magistr~te had _downgraded~ ro~beri compl~int and 

tried it as a .fetty larceny.· He did not have 'the prosecutor's 

permission t~·do so. Subs~quently, an indictm~rit f~r rbbbery- was 

_returned and the Supr~me.Court-held that the former conviction upon 

0
a plea ot guilty was not a bar. 1n view of the f~ct that the ma~i~~rate 

. ' 

:had.neither .a~thority to _try the ~obbery charge nor without the. 

-_+.pros_ecutor'.s 1>ermission- to am,end-:it · to-_ charge larceny, his accepting.· 
;:~: ... ~:i _· . ' :; .. :· . ,: .. . : · ,' . _: "•' ~-: ,.:; ; : ·,_. . . 



.-~_e_rp~ea 
_;;., .• i 

. ' ', . :_:·i:··/, 

.t iwas a. no .,basis· _,fpr_. a. plea of 
. : ; ' 

--_ -. '._ ,' f~ 

lo.uble) eo·p~Jfdy._;: T,h~ _Court ._,specif ~~c~~-!Y relied. upon 81.ll(lJ ·ff inding -
- - • , ' " • ' . I ~ ', ', .' , 

.t to .be "t'he .traditional rule_ which_ has been followed generally 
: ·- ·-:..~-.. :,,:: -

- -

:hroughout the ___ cou~try- -and- ->lea~s to a denial o't the . defendant's 

iouhle-je~p~rdy--plea here". 42 N.J~-- at 319/.~---See State v.· Dixon, 
' - -

~o· N.J. :180 _·(1~63)--and ccises cited -in LeJambre, -42 N:J. at 319. 
"' • • • •I 

. · 3.· Second;: it• is not a :bar i;< "the 'fo-rnier' prosecution was· 

p_rocur_ed by the def end ant' without the knowledg~ of -the appropri~'te --
., ,, l 

prosec~ting officer and with the purpose of avoiding the- sentence_ 

~hich might otherwise b~ imposed''~ §1.11(2). Ag~i~~ this _is-the 

ljw in Ne~ Jersey and elsewher~. The assumption is·that the Stat~'s 

·interest in avoiding ~onnivance-by the defend~nt t6 plea~ irt a 

~agisirii~_~s court to a minor offense and~~~ei~by -~void.pr~~~cutioi 

of a major-offense- can be"adequately protected if the appropriate 

ptos~cuti~g a~ih~iity is given notice. 
<., \• 

MPC Tentative ~iaff No. 5, 
- -

·, p ~ 6 5 ( 19 5 6 ) • The Le Jamb r e ca s e , -supra , -: s p ~ c :if i ca 11 y -r e f err e d to § 1. 11 ( 2 ) 

and ·adopted it'· as- our fa~: 

·"'--''The_ second :•-suhs~ction is designed ·fo deal ·with_ a . .-danger __ .. -
somewhat akin to that suggested by the record here •. The 

' Very., s er i ()us ' 0 f fens e - 0 f -r Ob be r y was -C 1 ear 1 y ' Ch a r g e d - in . the > ''.': . -.
original co~plaint; when the magistrate voiced his mistaken 
underst~ndiri~' that:·the l~s~er offense of.larceny -~as 
charged, the defendarit's counsel stated his agreement; and 
the matteT was then per~itted to proceed as it did ~6 the 
disparate sentence without the consent or knowledge of the 
county prosecutor~ Urider·thes~·circumstances~ invocation 
of the bar of .double jeopardy- would operate with gross 
unfairness to the State and ~ould tend:to pervert .the· plea's 
-legitimate and historic purpose of preventing oppress~on 
and hara s s men t • 11 4 2 N • J • a t 319 - 3 2 0 ~ ·_··. · -

See also St ate v • Dixon ; 4 0 N • J • 18 0 · ( 19 6 3 ) and Cf ~ , R • . 3 : 2 5-1 and 

State v. Ashby, 43 N.J~ 273 (19.64) (law ~pplic~ble·.after irtdictm~nt). 

Notic~\that~ under Sectioti (2), the'State mtist provi (a) 

''proctiremen t" of ·1 the, first prosecution b_y the defendant;, :;·:_{b): la ck of --



ere 

.d defense ly[~~~~ed~is agi~ement a~ to the chatge·, 

.cts ~ould nof \;f i\;ade }j\i t l!~; llc2). The r~ie of l!l. 11 (1) as 

~ck of j urisd_ie:tion __ was need:ed. ' 'Where_ ·.the conniva~ce is prior· to the. 
::/· •~~ ••~• ~.i..,L:~•;. ;: •• ,C' ~ :,, •~.. , :· :,-

SincE: •-~~r:ocurement" need be shown, perhaps the 
\".•. ',. 

Jlpability ~equirement need ,not be as high as "purposely". Knowing 

rocurement without purpose shouid suffice. 

4. Third, is the situation where the former prosecution 

esult:ed in a judgment of conviction which was held i~·valid ____ ~~----~ _ ·-·-
n \ 

ubsequent ·proceeding tin a w~it of babeas corpus, cora~ nobis or 

im~lar process~ Again, it is ·no_bar. @1.11(3). For our statute, 

.he ·words "petition for post: conviction relief" should be added te>. 

:he list o-f· subsequent proceedings. This also is uhe law in New 

rersey and (:!lsewhere. ''The. courts a 1gree that it should be immaterial .. 

~hether· t~; defendant. atticks the judgm~nt c~llaterally or by direct 

a·p pea 1 • " ., MP C Tent at iv e D ra f: t No • 5 , p • 6 5 ( 19 5 6 ) • See In re Garo f one , · 

BO N.J .• ~uper 259· (Law DivQ 1963) affirmed 42 N.J. 244 (1963); In re 

Carter, · 14 ·N. J • S u_p er •· 5 91 (Co • Ct • , 19 51) ; · St ate v . Lamoreaux , 

2 0 N • J • · Su/Per • 6 5 (App • Div .: 19 5 2) .; 
!. . . - . 
The same limitati6n upon a reprosecution found'.in §1.·o~(l) 

that a conviction of a les~¢r included offense is an acquittal of 

the greater offense, although the conviction is subsequently set asi~e, 

should apply ·here. If that is not considered to be implicit from 

~§1.08(1).and 1.11(3), it should be made explicit. 

S. Other State bodes: 

(a) For New /York, see -~1.08 Commentary, supra.-



Howe;Ver·; a prosecution is not. bar;·ed-· 
within. th~ meaning of this Section 3--4 if the formei 
prosecution: 

Was before a·court 
jurisdiction over the defendant or the offense; or 

( 2). w·as procured by the def end ant wi t'hou t 
·t_he .knowledge of the pi'oper prosecuting officer,- and with 
the purpose of avoiding the sentence which otherwise migh't 
be imposed; -

.. , 
' ' 

(c) Michigan~s ~ommission has-- recbmmended adoptipn 

of 01.10. 

\ 

,. 
i • 
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i'~±'i~N 1. i2f~{p~~oiBEYoN; A RE:soNAIILE··•noUBT i· AFFiRMA;~VEC-ri'EFENSES; 
~ .• ;.tii:k :,;,.;; :U,;,_,;;;:,::f,,,a':'r BURD'EN OF' PJWVI·NG; FACT WHEN· NOT AN .. ELEMENT OF AN 

~f/J(?\,~ ·.· :.x><~{I/1_}_:_:_j(·: ... , OFF EN:s E; PRESUMPTIONS. 
:¥: ":t\?'':': .... ' ·n; 

: :. '; :.-~,~~-:,-:·: ,:·--;: ,;·... -,.-,' . ' 

'(1)1; No person fuay be 'convicted of an offense 
Lement of s~ch offense i~ pr;ove"d,,beyond' a;_reasonable doubt •. 
,sence 'of such_proof, the in~ocence of ·the defendant· is _assumed •. · 

. ' ·-· .', '!. :t ·- • -.... ~. .''' . 
. '-'"j-'·,tt,; 

· (2) '· su·bsection (1)'. of this ·se.ctio_n d~es not: 

. ., (~Y req~ire th!e dis~ro.of of a'.n. affirmative defense unless 
id uri.til. th_~~e •· is evidence s;upporting such·· defense; or - · 

7>:} \> ( b ) a pp 1 y • to a!n y · def ens e w h i ch ·: the . Code or ail other 
:atute pl~inly requires the ~ei~ndant_to prove by a preponderanc~ of 
ridence~ ··ti\2:.}>i".,'.: · :.:,- - .•.:· 

·';, .. ·:-

', 
·, · (3) ,A ground of d~fense is affirmative,'within ihe meaning 

Subs·ection (2) (a)· of· this :Section; when: 
I • 

i:-ovides; or· 
'(a) it arises ;under a section of the Code which ·so 

.. :[ 

~- (b) it relate~ to an offe~se.defin~d by\a statute other 
1an the Code and such statutje so provides; or 

I 
. i 

(c) it ·involv~s a matter of e~cuse·ot justification 
eculiarly within the knowledge of the defendant-on which he can 
:1irly. be required ·to adduce :supporting evidence. 

(4) When th.e application of the Code depends upon the 
lnding of a,·fact which. is not an, element of· an offense, unless the 
ode other~ise provides!_ 

J 
I • 

(a) the burdetj of proving the fact is on the prosecution 
r defendant, depending on w~ose interest or contention will be 
urthered if the finding_shoqld be made; _and 

"'I'.-: 

·• (b) the fact must be proved to the satisfaction -of the 
ourt or jury·, as the case m~y be.'. .. 

:- ,. . (5) . When-, the Code ! establishes· a presumption with. resp·ect to · · 
ny fact ~hich is an element iof an offense, it has the following 

I onsequences: · 1'_'· 

i 
I 

(a)-~hen therJ. is· evidence of ·che facts .whibh give 
ise t~ the presumption·~ theiissue of the exi~tenci of the presumed 
act must be submitted to th~ jury, unless the Court· is s~tisf-~ed 
hat ~he evidence as, a wholejclearly negatives the pre~umed fact; and 

. . . ' i . ·. 

· (b) when the issui of the existence of the presumed 
act. is submitted to the jury, the Court shall_ charge that while the 
resume~ faci must, on all t~e evidence, b~ proved beyond a reasonable 
oubt, the law declares that; the· jury may regar-d the· facts giving rise 
~ thi presumption as sufficient evidence of the presum~d fact. 



:, ... ,. ' 
. I 

:;;:.:\.<< ·· . presumptioni not. established by the Code_ or: 
,·fth . it has"'' 'the conse"quenc'es i otherwise accorded: 'ff. b'y law. ,., .. ,, .. 

'i.·· * '*··· *· . * 
; 

' t, ' ~:.-, ' -

l; - This ~ectio~, in pafagraph (1) prescribes the conventional 

cequiremen~ thit th~ prosec~tion prov~ a 6harge of crime beyond a 
i 

re~son.able·' doubt~ ·Subsequetit paragraphs recognize -that thi·s·" basic. 
I, 

, . . , I 

requirement · 1s not· wholly urlqualif ied i.n .application _because of 
'•,: '~-· '•.' .:·. ..:· . ~·· ' '~~-,~ .. ' 

doctrines shifting the burden of adducing ev1de1i'ce, .. the burd·en of 

pr O .0 f and pres ti mp ti On s • -. see Mp C Tent at. i Ve . Dr a f t NO e. 4 t p • 10 8 '( 19 5 5 ) • -

2~ _Paragraph (l)!calls for proof beyond a reasonable doubt -
:.· 

of "every e 1 em en t of the of :fens e" • Th a t t e rm i s def _i l1 e d . i n--:--fl· L 13 (9 ) . · 
! 

to mean such ·conduct or such at tend ant c.:l. r cums tan c es or such a res u 1 .t 

of conduct as· (a) is included :Ln the descripti~p __ n of the· forbidden 

conduct i~ th~ def~nition o~. the offense; or (~) establishes the. 

required kind of culpability; or (i) negatives an excuse or ju~tifi

cation for such conduct; ·or: (d) negatives a ·defer1se under the statute 
~~- ,, •. 

of 1 imitations ; or ( e) es t a;b 1 is hes , _.j u r is di c t ion or venue • 

Our cases are gerterally:in accord. In State v. D'Orlo, 

·136 N.J.L~ 204,,at,~08 (E.~A~ 194?), the Court ~uoted, with apparent 
,i 

i 

approval, a trial court ch4rge which· had .said that "the defendant is-···-···· 
' . . ::: :;·~/~/}::-.;,.· \ ,,, . ·. ~ ! . ·. . . 

presumed tQ _be ~nnocent.- •• ~nd unless the crime charged in:each of its 
'., ,. ' ! ' • 

elements~~!~ proven agains~ him beyond a reasonable d~ubt, he is 

entitled to an aiquittal."/ See als~ State v. Cutrone, 8 N.J. Super. 

106,- at -lil (App. ·Div. 1950) ("each and all of (the). elements (of 
I . 

' ! ' . . 

the crime charged)"); Stat~ ·v. DiRienzo, 53 N. J. 360 (1969) (culpability); 
, I . 

I • 

State v. Ai-ello, 91 N.J .- S~per. 457; 46:r (App. Di,i. 1966); State v. 

::t>T on n is on , 9 2 N • J • S-u per_ • 4;5 2 , at · 4 5 6 (App • Div • 19 6 6 ) · ( exception ·· in • · 

:;. 'y t-h·e . s tat u i' e ) ; St ate · v . W a l:s h , 9 N • J ~ - Sup er .. 4 3 , at 4 6 . (App •· Div • ·· 19 5 0) 

~,-~I ;~X,;.: .:\.i1 .: 



r, , ,/ ., 

,tate v~ · Fair,;;·45_ 1 .N .. J.i.~:7.-7,,;.a 1t. 
· r~,,~:1-:..:ii:··~~- ::1;_.¼_:-~"'•;-:::;'"~·-;-?:~.:=:·;.-~~/t·i::.-·.··.~--: :·~:_-~"-1:·,.:· ·. -

_.. - . - ~ • . .. :::::,;.;\•_ v\··:.,__/'./:~:t:~·!• .. ··.: 

36,0,:N_.J~· 63, .. at ?,2 .. {;96~) --~-~_ame) L State v. Dolce.,~ 
,:jlo, ,.,,,a.-.~,:~•"."'' ····:~ '•),_ -.. ~~- ~; r. ... ,-:7;, 

, .... ··.-:,;. 

C\?64?,_ Jsame).1~ State v. Garv!i~, ~J ... N.~/ 268_ .. _(1965_)._ (alibi-presence o 

d~fenda~t); . State v. Es trad~, 35 .. N. J •.. , Super •. 459. (Co. Ct; 19 55) · 
• 'J~ .. ,. ' ' ' •~~•~\' •:~ •'• • .,• • ~-••, •: ,, -~• " • "''•, ~, ' I ' •••• "\.• " •:, 

_,(~_tat·ute_ ot. L,_~,n,titati_on.~) .. ~· No c~!i-~~ w·er~_:fo_un~ as to the _s~an_dard 

proof .. in j u;isdic tion arid ~~nue. • cf. , , State V .. 0' Shea, .16 N; J •. 1, 
•.:•··--~·-· • .. :~.:--·•, .,·.C.. ·;'''" '~~/:~~~:·._:·-, ·\\ • ; ···-·.:·· ' ... ,· •• ·••· - .... ___ ·, ''.' 

_at 5 (19_54}.· · In several stat es the law is t'ha t venue need only be.· 
.. ,.. , •\-' .;..:. • .. --,.._;. r. -,......_. __ ,, ., • - . • • '~ : ·--1 -,, -

_P.~ __ oveci._bY. a preponderance. oT- the evidence. :In_ some;· ~h_e same'.· is true· 

of j ui· i_ s diction • · See M,P C T ~n tat iv e Dr a f t No • 4 , p • 10 9 ( 1 9 5 5 ) • The 
-· ! • ' .. ., . . 

I 

Drafters· of the Code concede that there is much to be. said···-for·· 
,:.,_·: i." :.' '. .' , ,, . . . ' '··' . , ·. . . ' . . \ ,' -, 

distinguish_i,ng f~r purposes. of the standard of proof, between th<?~e 

fait~-which establiBh the criminality of the defendant's co~duct· and 
' ' ! , .. ·· 

those wh,ich mere·ly satisfy ;pro~edural ·requirements._ ~hey decided not_· 
\. •• i .• ' 

to make such a distinction,~ howeve_r, __ because of the lfl.arger cl_if~iculty· 

i 
in presenting to a:-.,~ ~ry ~if,f erent_ standards for a ppr-a is ing dif f e_rent · 

f eatu1:es of. the prosecutio~' s case:•._ Ibid. 
,., ;, -

The Code mak~s· n-o effort to define ''reasonable doubt" 

because of th~ Drafte~s• v{ew that ''definition c~n add nothing· helpfu; 
:'.1: 

I . • . . 

to th~i:~rase''. Our cases/define reasonable doubt 1ri·a negati:~ ~ay: 

._ i,A reasonable do*bt is· no:t a mere· possible or imaginary· 
d~ubt; it is that sta~e of th~ case,:·where~ after an 
examination and compafison of all the evidence you cannot 
say that you feel an·~biding convictiori to a moral certainty 
of the guilt of the defendant." State·v. Cutrone, 8 N.J. 
Super. 106, at.111·:: (App. Div'~· 1950). . · 

• • - I 

4. The C6de cha~ges the ~erbiage of· the u~ual reference 
. I . 

to . the "presumption of inrio/cence II found in our cases.· _·.State v. 
I 

',Humphreys, 1oi N.J. Super .• ;s39 {App. )?iv~. 1968); State v. Cutrone, 
. ' 

.. _-·_ . ··_ . . . r . , . . 
,supra;. State v. D Orio_, sup'ra. Becaus.e ~L .. 12 (S}, of · the_ :C9d~ ,define~· 



·.provi's;:fon, na~e1y ,. 

(a('deJl; wi\:"'ii' the cllse· where tlie 'deJ)Jlnatioll .. 
: L ;· ,,, .. : '. . , " <:. . . . . . . . . , . - .. · .. ·. . , - / : , - . . ~ -. •.· , - • . . . ;:• : ·. ::· ; ~ \ . ; ; : ::. . · /· ' . . . . 

a defense as affirmative r~lieves_ the prosecution __ of the QUrden 
I • • 

dJcing· ·evidence. in the·. fir sf instance· .on the Issue; the· ·evidenc 
. . 

-~den.· .i.:s.· {mpo~{ed .,~upoJ ',th~ :·'defenda~·l}·· 

.e-defe"nse, 'th;'ere l~ "lo" issu'e 'on th~:·po:t'nt to he 'submitted t'o" the" 
.i 

.·en, ,'howev:et,. -.'there;~·:is evid'e~ce ·s:up·p.,or{(~g 'the d'ef'enle (whet:her 
. ,. I - . . 

;e~:ent.ei by the 'pro~'ecuti~n ~r defendan"tY', the prosecut'iori has -th~' 
! 

>imal b
0

urcfen'.( the. defense mukt he nEigat'i,ved by P. io.of- bey~n:d ·,;,a ::teaso~able•·· 
I 

,, . . ;" 

:ate· v. Abbott, 36 N.J. 63, :72 (1961); State· v.· Fair, 45 N.J. 77, 9i 
I . 

- ' i .. 

L965); State v. Chiarello, 6;9 N.J. Super.- ·479, ··493 '"(App. Div~· 1961); 
i -

t a t e v • D ~ 1 c e ; _ 4 1 N • J • 4 2 2· , 14 3 2 (i9 ·6 4 ) • 
: 

- ! 

The .Code does not ·/~t teJnpt to· stat·~- ·:·ho~·. strong. the ·evidence 

~-st be to sa t·isf y · th-e test "t1
lia t ff tJ~'.~~r e is \iv iden~e" s~ ppor ting the 

efens~. T~~ Dr~fter~ bel~e~ed thai 1~hi~ s~ould~~e"l~ft t6 ,the:cci~it~ 

ut stat'ed that U:i.t Should s~ff ice to put the p:osecUtion 

ey~-nd a:. reasonable daub t ~h~ t the -def enda'ri t shows_ ;enough 
- \ 

I 

u~{','doubt - upon the issue'.'~ )MPC Terttat.'ive '· Draft' No •. 4, 

hfar~ilo SO holds• ;: S~b seq.uent Supreme Coui- t c'asei:ha~e--not.' ad<lr~~sed. 

\ , . ' ·,::: i ' " ,, "· ' ' ' - . ',l 
hemselves to the issue alth~ugh they seem to ~pprove Chiarello in 

I 
, .-, , I . ~ 

his "regard. :State v. Abbott~· ~up;~;_· State ~~- Fair, supra •. · 
' . i ' ' 

6. Hav.ing define~ the effE!Ct ()f deScribing· a pllrticular 

·an•~ffi~mative·d~tense'~ in Sect~ori -(2)(a)~ Seciion (3) 
..,.~, 

!lement as 

efines when a ground of def~nse is affirmative. First, provision~. 
. ' 

~'°'made in subparagraphs (a) 1~nd (_b\ =~r the cas~sin whi~h either the 

C>d~ ', or .some -"other statute otltside. the Code so. pro·\rides. Se;cond is" an 
.. ~::.- ,, ' ' .1, ' . :~ . . ' . 



. s:i t"uations,. i. e~ ,-. 
-1;·:·~·~{,·_;~g __ ;:,.!~-~. ·.;_c c...f_,,,,. •::.:c·S•'· ~·.:_.-!;t.:>:\1(\~.- ~:•,. ,~:-·:·i'~·· 

<: ,<·.8'it - involv_es a:;matter e or ·justification· peculiarly : 
wi thin,,_the:c:k_nowledge ;·. of :::the· def end ant >on·. which he ; can fa~rly 

·. , be requir~d.·_. to adduce··:s~up"p'~'1ttini- evidence·."· - . 

:he, Draft~~ll'~ft¾''t;;t:c:1e~1s ioil to make a par ticulai matter :l.iitO an 

:firinative defense as. a. 11 sub-tle balance which-acknowledges .. that. a 

; 

afendan~ou~ht not be tequired to defend until some· solid substance· 

s presented to support the accusation but, beyond this, perceives a 
• I •,:r·• 

oint where need for narrowipg the -~ssues, coupled with the relative -
1-. P:•.: 

ccess ib_ili ty_ of· evidence to· the def end ant warrants call! ~g' upon_ him to· 
·:,.":, . .,·.·.·. _;_ .; ', .. 

i 
1 resent his·. def~ n s iv e c 1 aim~-' r MP C .· Tent at iv e Dr a f t No ! 4 , , p • . 111 ( 19 5 5 ) ~ . 

~he tist of subparagraph (j)~c) seems t-0 be thit which has guid~d our 

!ourts in assigning_ the term, "affi:rmative defense" to .,particular- matters. 
- ' . - !_ . . 

5 e e St ate v.. . Chi are 11 o , sup r:a ; S ta t e v . , Ab b o t t , sup r a ; S ta t e v • Fa i r , 
! . . 

supra; State ·v. Dolce, supra; cf., State v. Garvin_,_ supra;. State v. 

New York Central R. Co., 37_N.J. Super •. 42 at 50 (App. Div .. 1955); 

S ta t .e v • B 1 an ca ~ .. 10 0 N • J. •. Super·.. 2 41, 2 4 8 ( A p p ,- ·: D iv • 19 6 8 ) ; S tat e v • 
. 

Raba~in,. 25 N.J~. Super •. 24, ,' at _31 (App. _Div. 1953) • 
.. ,., 

7-. Paragraph_(~) (b) sets forth a ·second exception ·to the 
• • .I 

.proof, beyond .a<reasonable dpubt standard ·of ·Section. (1) ._· This :is· where 
~- ·, ,. : . ·., • • ~.,. .; -:;,-•• I, .• 'i- "<. . . ., • • • ' . - .. - • • • : .• " •• ;- ;:.: '.. ': 

~,~defense~: under the Code o~ another. statute, requires the defendant to 
_• .·• ',r .• ,..,, • , • •• 1.. .: "

1 
-. --:-:· .·:. • "- • .: • • ,. '. , • .'.: ,.~ I . .• ... . ... • ·, 1- •. • · ... -' • , , • • •• • ~ 

(_pr,ove· i_t l;>y· a· prepondera~ce; of _the evidence,·· The :statute mutH, .. "plainly" 
:. .. \ -~ .:. ... ,. ., . ~-- .• ' . ' ·'. " . . - , . . . - . . ' . .,. - . ~ ---

r_equire this •.. : The Code I s >position is. not -to so shift the burden of 
..... ~ . . . .. . -~. ·-: ., . -, . . . . 

~proof except for ti mos t ex c ~pt ion a 1 cons id er at ions " • MP C Tent at iv e 
., ,, ., " . ··1. 

I. 

Draft No. 4, p.-112 (1955}1 .Note that this is a situation where we 
. . . •. •·. ,I 

---., ·1 
. . . . ' i 

are dealing_ with an element .of the offense.· When not an element, the 
. ~ • , • • • I 

\:!fl_at ter. · is treated by Sec tibn (~.). There is, of course, more. 
= ' 
:),:co·nstitutional doubt as to: a statute which switches· the burden of 
>,: . •.• !: ,; ' . ,. . . , ' ~- . . ',. 
·;.,,• .. 

G;per~uasion.,rathet than meiely switching_ the burden of going forward~o~ 
:{.;c-:,:.::,,,,.•~_:i,., <. : h C;,. ;•, :.: •, ·','. •. , ' • r- , •,c C, 

\'t/):_:-.-;:·;/~ ·i,' . I 

)·;rra,ises .. a: _pr_esumption. Id.I at 113-114. New }e_rsey now has som·e :~;J;f;;r< . ·,· .. ::. ;,; .. ' .,;, :.- ; . . ,. ' , ~- s: .. ) .. • 

• I 



whererthe-burden.of persuaaion:rests with 
1- :::• , 
1· 

tsanity ~s an e~ample. _ Stat~ v. M~lnar, 13~-N.J.L. 327, 331 (E.&A~ 
. . . . . . /. . ;; . . . :-,_-.. .· . . . ;, . <·-

14 5 ) j state V •· . CO rd a s·:c O , . 2 Ni~ J • 18 9 ;' .. 1 9 6 :. ( 19 4 9 ) ; st a t e \n-" self O ~ 
. . -... ----. . . •.. ~ . ;, ·:>- :-.,-·_ ,-: .:.- ,-__ . . .. i '-_ ·:.· -- .... 
~ N.J. Supe.r. 472, 480 (App~l Div. 1959); See State v. ·Lucas;· 30 

! 

.J •. 37~ 61 (1959). : i -· 

. '•' . -~ ... 
· .:·:,8 .. ·Section_ (4) .deals with findings,of fact; ,_called for in 

pplicati~ns of the Code~-as]to matters not an.element of an offense 
. . . ,- . . . i 

ithin the meaning of §1.13(~). Illustrations are: a _f_inding that 

efendant lacks mental capactty t~ proceed (§4.06(2))t a fi~di~g t~at 
I 

he defendant is a persisten~ offen_der _ 017.03); a claim of double 

eopardy 1where the issue .is - ~he id-entity of the person charged_. 
. . -i_ ' \ , . 

:ubparagraph (a) ·ciistributesi the burden of proof to either the prose-
- ,·! . . . 

. . - . I . . 

:ution or the defendant depe~ding upon whose interest or contentio~ ·. 
! ., 

,ill -be furthered if the f i n'.di ng should be. made 4 Th is is said to be 
I 

!xis.ting ·law.· MPC Tentative: Draft ~oQ -4, ·p._ ··114 (19.55). Our cases 

3imply decide such is~ue~ ~~thout giving _the~ ~xplicit treatment. 
. . i . 

I 

Se e S t ate v . Jani e o , 9 N • J ~ [Sup er • 2 9 , 3 2 - (App • D iv ~ 1 9 5 0 ) a f f i rm e d , 
I . 

. · . i . . 
6 . N • J • 6 0 8 ( 19 S 1) • The st a 11, d a rd of pro o _f o.f Sub par a graph ( b ) , _ ~, . 

- . - I - -

that the· fa_ ct "be e·s tab 1 is~ e d to the s a t is fa c t ion 
II 

o f · the tr i bun a 1 , 

is _intentionally ambiguous. It is.said to mean at least proof by a 

preponde·rance_ of the evid-en~e b~t beyond that the issue is left to_ the 
I i, • •• • • 

. -t 

courts. The variety of sit~ations requires flexi~ility. MPC Tentative 
I 

Draft No. _4, p. 114.(1955)/! 
- I 

9. - ·Presumptionsl Paragraph (5) deals with presumptions. 
! ' . . 

It is addressed, however,- o!n.1y to -presumptions established by ·the l ; · ... ,. ,_ . 
i , . . . . 

_Code with :~espect td a~r f~ct which is an ele~ent of an offense. 
:·· 

The Drafters of the-Code b~lieve_that existing formulations~-including 

. that ill our Rules of EvideUce 13 and 14--are not "wholly satisfactory· 
-,::;(,:,.. : _- . . . , . ' .· ' 

./for criminiil p.roceedings ". ' MPC Tentative Draft No. 4, p. 114 (19.55):; ,· . . . . ' ·, . . -. . : ' 



.,-7 ;i{c-f;t~ :i\ \,:. 
·rt .'.,-The -pr amework establi~hed by ·•,section '.,l .13·; 

_ confines the ,_need· ,for;/;;.the -creation· of presumptions wltll:in,.i,:'; 
narro_w bounds;:- ... It, the :legisl~t i ve .·purpose is simply, .to: :i-\;,> 

- , , imp o s ~- on_ '\the defendant: : the burden. of add u c i n_g · ex cu 1 pa ting _ 
evid-ence, with respect ,to. ,,an,,element of an offense, that end 

· can be accomplished by;denominating the ground of exculpation~ 
a.n affi·rinative :defense.1- .. :•~-~There is, no need to pu.t the matter 
in t_he -form of ,a presuii,lption; and ·the position will be· · · · 
clea'rer if it is not p*t ,that way.--. So;, too, if .the leg is-

- ·.lative ,pu·rpose is ,_to itpose a burden of persuasion upon, the -
-defendant on some single; issue,· the mat·ter ·will. be dealt,,·· 
with clearly by provid~ng · that t-he gr.ound of exculpation .. - _ 
claimed involves a def~nse which the defendant must establish 
by a preponderance of evidence. - - Thu·s . it is only when these 
:outright shifts of burden, whether of adducing evidence or 
of p~rsuasion~ do ~ot produce the result desired that thete 
can be any need - for,_ th:e creation of a presumption. 

I .,_ - . . - I --i. -
The typical situation is the case where what -is .sought 
- - - . I - - . 

is a result that invo]ves more than a shift in the ~vidential 
_ burden and :les·s· than ci-- shift in .the burden of persuasion." 

Wh~t is desired in this medial re~ult is that the proof of 
·given ba~ic facts by ihe prosecution will shift to the 
defendant -the burden of adducing exculpating evidence in 
disproof of the 'presu~ed fact (as in the case -of an_ affir
mat~ve d.efense) but, iµore than .this, that proof of the basic 
facts ·will assure that the issue·· will 'be submitted to the 
"jury ·(unless the pres~med fact is clearly dispr.oved on all 
_-t~e evidence)~ withou~ however altering the ultimate_ burden 
of ;persuasion.. · ,: · · · 

.It is cl·ear• ·that, •such a device. ought not be· employed 
. unle~s proof of the hasi·c facts affords strong ground for 
·).:inference .of the.·exis:tence of the presumed fact •••• 

To~e1ineate ~h~ conseqtiences of a ·code ·presumptiori, 
two.a1ter~ative ·formd1ations are presented. 

. - :, :: - . I -- - - ·. . -- -.- -_ --_- ---· 
. I , 

· The first formulation ['Which ·was ultimately adopted· in 
the ~ode] -provides tiat.wben there is evidence of the facts 
.giving rise to~ pre~umption, the issue of the existence 
:of the piesumed factimust ·be submitted to the jury, unless 
the court is ~atisfi~d that the ,evidence-as a whole clearly 
~egatives: the presum~d fact. When the issue is submitted 
to th~ jury, the·cou~t is to charge th~t the presumed f~ct 

··,".-must be proved on al1l the- .evidence beyond a reasonab_le 
doubt but ~hat the l~w permits the jury io regard the facts 

,i:giv.ing rise to the "P;resu111ption as s1.1fficient evidence of .the 

I r 
I 

. :1 I 

:'. ;:: · __ :, 
·,I;, 



:•, w'.',, 

, 'i.•: ,- ·.• 
, ., I 

' ,-: ,· I 

~Th~ ait~~nati~e gttes ·ro 
In the absence of evidehce t~ th~ contrary of the presumed 

, . I . .,, 

fact~-it requires th~t f~ct to be tteated as established by 
the proof beyond a reasonab-le doubt of the facts which give 
rise· to the presumption;~-' In Such case there is no issue for 

· -the jury as to the exis:tence of the ·presumed fac_t but only 
as to: the facts which e.'n gender the · pres ump t i ~ n ~ · .•• ·• 

' . 
···The view of a pres/umption as··establishing. a prima· facie 

case with ~espe~t to t~e presumed fact and a permissive jury 
infeienGe ~s to i~s ex~stence is prob~bly that refle~ted most 
commonly by the decisi4ns in the field of penal la~. * * 
* * ~t w~s ~onsidere4 by the [Institute] to go·as far. as 
it is desirable for th~ legislature to go in attempting to 
influence jury-finding~ with respect to the presumed fact, 
given the right to jury trial and the general principle that 
calls for proof beyond/a reasonable doubt. 

i 

·-- The a 1 t er na t i·v e i k {av or e d by th e Rep or t er • • •• [ be ca us e : 
I 
I • - -·---···-----. 

(1) When th¢re is no evidence to the~ontrary of 
the· presumed f a c t , th e: pres ump t i an s ho u 1 d have a t 1 ea s t t he 
effect of an .ordinary :affirmat.ive defense,· foreclosing the 
issue becaus~ the def~ndant has not sustained the burden of 
adducing evidence. · 

(2) When t~ere is evidence to the contrary which 
does not clear 1 y neg a~ iv e the presumed fa ·c t , so that · the. 
issue involved is sub~itted to the jury, it promotes the 

I .. 

r~tionality of jury j$dgments. for th~ court to charge not 
merely that the law p~rmits.the inference of .the existence 
of the presumed f·act from the:-basic,· facts but t-hat the law 
declares that the basic facts', standing alone ar_e strong 
·evidence of the presumed f ac_ t." 

Our pre·sent_ Evidence R1,1les
1 

provide. as; fallows: 
I" 

''A· presumption_ is a r/ebuttable assumption of fact resulting 
from·_a rule of law w~ich requires such fact to b~ ass~med 
from another fact or i'group of ·facts found -or· otherwise 

I .. . 

established in the aqtion. If· evidence to the con_tr~ry 
of a presumed fact i~ offered, the existence or non-existence 
of such fact shall: bJ for the trier of fact, -unless the 
e~idence is such thaf the minds of reasonab1e men would not 
di f f er as to the · ex i ~ ten c e or . non - ex i s ten c e of ·the presumed 
fact." (Rules 13 an~ 14) ~. 

i 
The Code formulation is 

presu~ption establishes 

ib accord with our ·present law, ~, the 
I 

a! prima f acie .case ·with respect to the· 
. "t:~/:;: , 

', pres uin e d · fa c t and a perm i:s s iv e j u r y inf ere n c e as. ·it s ex is t enc e· •· 
:·.•.'·•/ 

'':i,·•: 

·.··/·Sta 1:·e: 
'.~/;;~':&~!Jt\(.:< ' ·::. ;'. ,,. •. 

I 
'Di Rle n z a , . 5 3 ~. 7 . 3 6 0 (March 4 , . 19 6 9) ; _S_t..,..a_t_e_v_. _H_u..,..m.....,p_h_r_e_y_s_.._·~ 

. i 



reeomtnend, the, 

· .. 10. <The. Code does not. establish any· 

the basic fact's standing,alone are' strongly probative of the presumed 

. 
fact in :fhe light of general exp~rience,and unless the pr~sumption · 

\ 

does not cast ~n unfair,burden on the deferidant. Cf., State v. 

DiRienzo,· ~upra; State v. Humphreys, supra. 

lL The, Cod·e does not affect presumptions which are not 

~st~blished bj the Cod~, unless they are inconsistent with it, as 

·when a presumption· has been superseded by particular, provi~s-tt:rns ., ... , See 
l 

MPC Tentativ~ ,Draft No.' 4, pp. 117-118 {1955) .• -

12.· Other State Codes: 

{a) W:f.sconsin: 

§939.70 Presumption of innbcence and burden of 
proof. 

"No provision of th~ criminal code,shall be 
construed as changing the ex,isting law with respect to 
presumption . of iilnocen_ce or burden of proof. 

(b) 'Illinois Criminal Code of .1961: 

§3-~1. Presumptiori of Innoceri~e and Proof.of 
Guilt. 

Every pei~on is presumed innocent until 
proved guilty. No-. person shall be convi,c ted of any offense. 
unless. his .guilt ~hereof is proved beyond a reasonably doubt. 

63--2. Affirmative Defense 

(a) "Affirmative defense"· means that .unless 
the Stite's evidence raise~ the issue involving the alleged 
def en·se, the defendant, to raise the is sue, must present some· 
evidence thereon. 

· (b) If the issue involved in an affirmative 
defense is raised then ·the Stat~ must ·sustain•the burden of 
proving the defendant guilty beyond a reasonable doubt as to 
that issue,iog~ther with all the other elements of th~ offense. 

.<c), The Michigan Cdmmission, recom~ends adoption· of 
- - . ,.. ,... I 1 '- ' --; " 



A 
\ 

90' 

·: (d) -·; New York Pena_l .Law: . 
•.•.. , •.•. ,,_c;·.:,;-.•;•·.··'• 

. : §25 .. 00 .. Def~ns'~~; burden,' 'of proo_~_ ~-

, 1 •. When a 'defense', other than an 
'affirmative defense!., define bi itatut~ is raised ~t, 
trial, the people have the burden of disprovin~ such-·defen~e 
beyond a reasonable ·doubt. 

2. When an offense declared by statute 
-t O b e . all· ' a ff i rm at i Ve def ens e ' is raised at a tr i a 1 , . the ' 
defendant has the burden of establishing such defense. by a 
preponderance of the evidence.0 



C () d{~~:\"}~'~ l;~,:s 's 
... _ . (l)_llst~t:ut.e", includes ,Cons 

a:w:)_.~r ord~pance: 'of,,~·a,: po_~_~tlc·a.-_1 _S_~bd_ivi~.i~_n: o 
, ,;, , (2) _"a:ct" or _"action" means a bodily movement whether · , .. 
oluntary or involuntary;: , : .. ,, 

~-··· - . . .. 
.. . . . .. 

,-· --•o .. "1·•':_··. . . , 
.• (3) "voluntary" has 

. .. 
meaning spec~fied in Section 

. (_4 ) _ 0 om i:~ s i o ~-,. me ~~'~J a . f a i l'u re to, _act ; 

(5) "conduct" means ·an action or omission and its 
accompanying state of mind, or, where relevant, a series of acts 
omission;-:., 

,,~. 
(6) 11 actor" in C iu des , . w he'r e r e 1 e Vant , a per s On g u i 1 t y 

of an omission;-

(7r "acted" includes, where ·releva_nt, -,"omit·te·d--·to·a'ct"; 

·cs)' "person", 11 he 11
,· and"actor 11 include any natural° person 

and,· where relevant, a cor~oration or ·an unincoiporated association; 

(9) "element·of an offense" means (i) such conduct or 
(ii)- such attendant riircumstances or (iii) such a ~e~ult of .condu6t 
as 

(a) is included iri the description of the forbidden 
conduct ·in' the definition ·of the: offense; tn:· 

-~~~~~li~hei the ·required ki~d of c~lpability; or 

negatives':·an excuse or. jus_tificatio~ for such 

·, ~ ..--.,~ ··~·. 

. . . . 

negatf~/e's' a· defense.· ·unde'.r> th'e statute. of,. 

establishes jurisdiction or:venue;. 

. " , (10 ). "'~a ter.fa°i e·lem.en t of·. an offense"- means an element 
that does not relate exclusively to the stat~te of limitations, 
jurisdiction, venue or to any other matter similar.ly unconnected with 
(i) the harm·or evil~ incident to conduct, sought to.be prevented by 
the law definirig the offense, ~r (ii).the exi~tence -of a justification 
or ex~use:fbr·sucih conduct; 

. •.• · (11) · ''purpose_ly" ha~-~ the' meaning - specified in Section 
· 2.02 and equivalent· term~ such as "with purpose,''_- "designed" or · 
"with design'.' .. ·11ave the same mean~ing·;' 

-(12) "intentionally" or. "with intent". means purposely;•· 

. i 



•· . . . . . ' . ' -

: (13). ~'knowinglyll, has .the meanin_g specified. in .Section 
2"_:.:02 arid·. e'quivalent -terms:•0-such as:. "knowing 0--or:.-.:''wi th -,knowl~dge" .·have· 
th e . same meaning·; · · -· , .. .:.:,::.': .:· . 

'(14) "reck1~ssly·"· has- th·e inea~ing specified· in· Section··· 
2.02 ·and equivalent terms.such as "recklessness" or "with recklessness" 
have' the. same _meaning; 

, ,' -_ (15) "negligentiy'; has - the meaning sp.'ecffiel i-n Sect'fo'n 
2o02 and ·equivalent terms such as ''negligence" .or_ "with negligence" have 
th~ s·ame mea_ning;. ·. 

(16) "reasonably believes" or "reasonable belief" 
designates a belief which the actor is-~ot reckles~ or negligent in 
holding. 

·- -, ·, .... 

* , * * * 
~1.13·commentary 

1. Except for paragraphs (9') . and (10), none· of the 

------------· --

def ini ti qn~ in:this section is· independently importi~t but they have· 

influence upon the ~eaning of other important Code provisions. 

validity is best appraised in the specific context of those Code 

provisions whete they appear. 

Their 

2. Paragraphs (9) and (10) are of sufficient general 

significance to make comment upon them worthwhile~ at this ~oint:~ 

"The ingredi.ents~ of criminal· offenses necessarily consist 
of (1} specified conduct or (2) specified at.tendant .circum
stances or (3) a specified iesult of conduct, meaning by 
conduct, as paragraph (5) provides, action or omission and 
its accompanying state. of ·mind~_·\· The term 'element' is · ·· 
commonly employed to designate any such ingredient of an 
offense. · There are, howev~r, ambiguities in current usage, 
especially whether 'element'- includes those facts about the 
conduct or the circumstances which negative defenses .on the 
merits (~,- the fact that homicide was not in necessary 

· self-defense) or show that it occ~rred within the period for 
which a prosecution is not b~rred by limitat~ons or establish 
jurisdiction and-venue. It has proved convenient for the 
prupos~s of drafiing to define 'element of an offense' 
bioadly enough to include all ~uch facts as 'element'.· 
Paragiaph (9) expressly~~ provid~s. 

While this broad definition of 'elemerit' is.useful for 
the purposes of the procedural. provisions (~. Section 1.12) ,· 
it is obviously too broad for the purpose of the culpability 

•provisions (Section 2.02 et.seq.). Here what ·1s ~eeded is 
concept_that d~lineates the types of elements to which 

'1 . I 

· j 

• I 
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·-·,:;.,,_· -• ~ ? .--:- . ~ .-.. . . • . - -

SECTION 2. OL REQUIREMENT OF VOLUNTARY ACT; OMISSION AS BASIS OF 
. ,· · LIABILITY; POSSESSION AS AN ACT .. 

.-.. -

,; .. , .. · · ,-(1) ... A;'.·pers.on is- not'. guilty of an offense unless his liability. 
is based on conduct which includes a voluntary act or the·omissi~n to 
perform an ·ac·t of· which· he _i-s-~physically;~ ca·pab.le.;~ii'. 

:.(2) . Jhe, __ J;o·llc>,wing are not voluntar .. y acts· within the meaning· 
of this Sectfon: 

(a) a reflex or convulsion~ 
(- :·• '"·: 

~'., ~ 1, 

(b) a bodily_movement during u~con-sci-ousness'·or· sleep; 

(c) conduct du~ing hypn6sis or resulting from hypnotic 
suggestioti; ·· ~ ~. . , 

····· (d) a .bodily movement ·tha·t otherwise is no~ ,a product 
of the effort or determination of the actor,. either conscious or · 
habitual/· · <· ,. , • 

.. ~-----~··-· . -
(3) Liability for ~he commission of an of~ense may not be 

bas~d on ~n omission unaccompanied by ~ction unless! 

(a) the o~ission is ~xpressly made sufficient by ·the 
law defining the offense;_or 

(b) a duty to perform the omitted act is other~ise 
imposed by law. 

(4) P~ssession is an act, within the meaning of this Section, if 
.the possessor knowingly procured or received the thing possessed.or was 
aware.of his.control thereof for a sufficient period to have been able 
to ·~ermiriate•his p-0~ses~ion~ · 

,:, ,-, ~-... 
*· * * .: * 

~2.01 Crimmentary 

1. Subsection (1) states the necessary condition for criminal 
' . - . . . 

liability that condu~t·m~st include a: volu~t~ry act or th~ omission 

. :to .perfo~m an ~ct of which the actor is. physica.lly capable. The 
,- ' . . . . 

iequirement ~s reflec~ive of the fact that the law cannot h-0pe. to deter 

·involuntary movement or ·co stimulate action which the actor cannot 

.. physic~'li'y ·perform •. · Further, formal social condemnation throug~ in a 

~h0

riminal· c'o-nvic,tion· iri ·such a situation would be. i~appropriate--other 

so·~~al co~tiril sh6uld be employed. See MPC Tentative Draft 

. I 



. .. . 

" and "action" are defined in 61.13(2) "vdluntary" in 
{; ~ .. ·~,- : 

IH.13_(3) and "ondssion" in §1.13(4). 
'~ ·! 

·The statement is reflective ,of the pres en! law in New 
.. . . . ' . ,.· .. •• . 

·_Jers~y. . State v. Labate, 7 N.J. 137, at 148, (1951) {"S~me act of 

~ .. 

comm is s ion ·or om i s-s ion 1 i es at the f o u n d a t ion of every c r i me • " ) ; 

State v. Cooper, 13 N.J.L. 361 (Sup. Ct. i833); State v .. Gooze, 

14 N.J. Super. 277 (App. Div.· ·1951); {Dizzy s~ell from a disease known 

as "Meniere's Synd·rome" where defendant knew of his susceptibility to 

;uch Lncident)~ In re ~ewis, 11 N~J. 217 (1953) (P~lling asleep while 

driving-~nder circumstances wh~re defendant knew ·of his being ex~i~ruely 

tired.).· 

2. The Drafter's Notes accompanying this provision make it 

clear that the formuiation will not requi~e t~at -liability must be 

based on the voluntary act or the omission ~mpliciter, but-rather.that 

liability may be based upon conduct which includes such act or omission. 

MPC Tentative Draft No. 4, p~ 120-121 (1955) .. This is intended not to 

preclude liability in ~ituations such as the Gooze and Lewis cases. 

where liability is based upo~ the entire course of conduct, including 
:·: ;,.· ·. 

the spe~~fic c~rtduct that re~ulted in the irijury. See also _People v. 

D e c in a , 2 N • Y • 2 d 13 3 , 1 3 8 N • E. • _2 d 7 9 9 ( 19 5 6 ) • 

3. Subsecti6n (2) sets forth limitations upon the general 

rule of subsection (1) by defining certain items which are not to be 

•·· 

·found to be voluntary aets for this purpos~~ It is clear that refle~ 

actions and tonvulsion~ must be exclud~d. The same is true of uncon~ 

sciousness ~nd of sleep when those ter~s signify a total collapse or· 

coma.. In the -case of unconsciousness, there are states of physical 

acti;ity ~h~re seli~awarene~s is grossly impaired or. ~ven absent~ such 
' . . ' -

fugues, amnesiasi extreme confusions, etc. See authorities 
.·, :. :.;.: 



. ,.,-:-~- :,_:r~-1 

. sleep w~~~h. ~~y give rise to total unc6ns~i~usn~i~, 
·:-: -~~·. ; \ . -' ·' : ·.".- >~ :, .::, ·.:·,:.t:..-. ~/:_;;.:_:.; ~·-·: ~: ·-< ·. .:_-_ -:~_;. r- ·-;,i .. S .... ~- -· -~:-~· , .. ~1 • ~ .:, 

,-eyen' to a .. cfou:ded '.stat.e between. sleep_ and wakefulness; See Fain v .• 
;·,·:_,·:.,.~·f .. :~. \ .• , -.·. ·.,,' ~- :.:, • • .;r .;·:-.'t ! • 

:Commonwealth,:' 7~. _l{y!. 183 _(1879) _a_nd d_i~·cuss.ion ln MPC Te~tative 
.~... . . . ·_~/•. '--'·, -:..: ·_\ .-:,;. .. · ·'·": . . . . . ,. ·-~- ·:· ' ·_:· ···:•,.- ·~-· .. <,: -·: ;> ,, .. · .. : .- ... ':.: ·. '." :~ " .-•- ·:' .. : ' : . .'. . 

jt~~•:. 4, P•. ;~~,2 J19?5). The ~ode.'·s position _is to ~ef_ine ·neither 

.... :.~'.unconscio_usness'' nor "sleep" but to leave the definition of _these· terms · · 
:::.;:.,·,, . -. ' ·, • ',;' ' ' C• . • • · <;-_F•ft•w 

',;:.fO the ju~.-~ciary. ___ The N_ew Jersey ~as~, of State v. Gooze, supra,. 

~Aiscusses both unconsciousness and sle~p as being inalogous to the t~~-- ': .-: ~·· ~ . . .. . ~- --~· 

: situation it wa~~there considering (i.~., sev~re dizziness wh~le.~on~~iou~): 
.. -- 'C,,,.:· .. ·-· . :·, ...• •.·:· .. i" 

but it had no occasion to examine the f.ine meanings of these terms._ 

In .the eve·nt the Commission wi~~es. 'to· exclude par.tial 

consciousness situations, as ab_ove discussed, from 
0

trhe def-i·nition of 
. , . . 

· ,.y_o_lunt_ary act,_ that s-hould be done· by replacing· the ~ord "unconsciousness'' 

:in !2.01(2) (b) with "coma" and/or adding t_he_ .. mod_ifiers •~total 

, . , ~ n cons c i (?us n es s :du r in g ft __ be for e the word Os 1 e e p II • The effect of this 

,; 

:-)• .. :?~~~ld __ ':--b·e to require persons who commit crimes. during perio.ds of active 

-~ :automat~sm to meet the test of ~~esponsibility set forth in §4.01. 

4. Hypnotis~ has been the subject of e~tensive scholarly 

debate~-arid of yirtually no cas~s. The Code's ~osition is that, 
·-·./:·· ~··. :.; ' 

;I~{;~;J~~!a. spite_ th~ . a c, tor ' s cons c i o us n es s I h is depend ,e n_c e upon the h y p n Cl t is t . 

:~rt:;:-.;~_h __ ould ·.lead to the conclusion that, his act is not. volu_ntary. 
·::,.·,-_, .. 

.!ti'/irpc Tentative Draft No• 4, p. 122 ( 19 55), Some authorities have taken 

5l}i\,t~ e , opp~ s i t e po s i ti on based on the v i e w that : the we i g ht of op inion i s 

,,,/_;:,:.:.:that a person, while hypnotized: cannot be· forced to perform acts which 
:••••.-,' ,:','.f ~:.f ~• :- " ' '< I • • • ' ' " • • - ' • 

repugnant to him. But see Williams, Criminal Law 768 (2Ed. 1961). 

5. P~ragraph 2(d) is'.~ntended to be a residual category of 

~untary movements which ''otherwi~e are _not a ptoduct of the effort 

the actor,·either conscious or habitual". The 
• I • • l • • • • 

to par a 11 e 1 the res tat em en t of Tor t s d e f in i ti on of 11 act 11
· 

.,..., ~~- .......... ~~t-o,-n~, ·mani'f'estation. of the actor·'s ·Will" .. 



. . . 

:the use. of the id'eal of "w:1.11 11 ;:'.s:>,t1:·t \.;quld .. COV'er·''the,, 

~-i~ss ic' situation where .the actor is moved by: force •. · 
' ' . . 

:.6·. ·, Subsection (3)" states' the ·conventional pro.vision as to· 
'• . . 

when omis~io~s unaccompan.ied by -~ction ·suffi~e for fiabili'ti>; The·· 

·omission must be one of two sorts: (a) it 'may be made expressly 

s·uffi:c ient .. ,'.b·y. t'he. law defining t"he of{ens·e.•' Illustrative under present 

-'faw is Nu:r'. s. 9: 6-3 ("Any' parento •• of_ any child, who. shall.~\ be ••• 
' . . . 

n~-glec.tfu(.of such child •• ·.shall be deemed to· be guilty of a mi_sdemeanor.'•·•) 

: I 1 ·1 us tr at.iv e under the Code i s § 2 3 0 • 5 ( 11 A person com, mi ts a mis demeanor 

if he persistently fails to provide support which he can provide and. 

~hi~h he knows ~e ~s legally oblige~ to provide td a ~pouse~_ch~ld or 

·other dependent.") (b) It may arise out of-~ duty to perform the omitted 

act which.is otherwise imposed by law. Thus, under the Code, ai well 

as under existing l~w-, the duty to act may arise und~r som~ branch 

of· the ~ivil l~w. MPC Tentative-Draft No. 4, p. 123~ Wechsler and 

Michael, A Rat~onal~ of ·the Law of Homicide, 37 Colum. L. R~v. 701, 

-751 (1937)". State v. O'Brien, 32 N .• JeL. 169 (Sup. Ct. 1867) (Failure 
, 

of railroad switch~~peiator to perform employment duty)~ 

·7. Possession -as an Act. · At common law, in indi~tment 

charging,~- ·person with having hac;i something in his possession for a ··-·--··--· . ·j 

criminal purpose wa~ bad because it did nbt charge an act. Williams,_ 

Criminal Law.: The· General Part §5, p ~ 8 (2nd Ed. 1961). . "Procuring" 

or 11 rec e i_v in g II co u 1 d , however , cons tit u t e a · crime because it is an 

act and those acts could be evidenced by possession~ Ibid~ To~ay, 

many statut~s make bare possession criminal. .see~, NJS 2A:94-3 

(possession_of hurglar)' tools); N.J.S. 2A: 112-2("keeps •• ·~any slot 

machine"); N. Jo S. 2A: ~-21-3 (possess ion of lottery parapher~alia); 

•· N.J.·s~ 2i:1Sl-41 (car~ying, holding o~ possessing weapons); ;N.J.S! 

,: .. ?A~ 1 r;1~c;g.--,{~ossessfng or carrying· ;bombs)-~:'. The problem' is. that' ~f' .. 

. -! 
I 



·_·· . ·, ,. 

nterpretJng: the .·word "p-osses~io1'i,- so as _to make_- ii: -an "act" 
_;.; ·· :;l ·r,'t J~:.:!·: .. f\ '{·:~-.,~J:\".t .. ::·~7~/:: 1}:.·~:~<,:· .. :: .. ; ~ · ·. ~~>~~~ti .. ~.}_:-~;;r~;/~<~>- ~':I·····:,;.~;;-.~~:}? ~ --~.t.·!·-:;.,_:: -r{;/t. .::.::r):; - -?::~.-;}' ::;;:,_ ;,J}f~:.::. ·;_:·:·~- . 

2 C 01 (if·/. _·I't'.:'.. i~. '.'import1'h~~?- to diti°t:ingufsih'tli"itf~·q'u;ec·:s tlou, . r"/e\ the 
~.· ;: i: .. ·. ..~ _; ·: .. ';' .. _·.' .. \ ~. ·_-.. ,.f~-~Jt?.f.:.! _:, .. · : __ ,,• .· ~ .~-. .:. .:.:-. {', ... ;.-: •. . .. :): .'. · .. ·· .:· . .'_-·, .· 

ten ta{ ·ei-em~nt·' n·ec·essary\_,·t·o,_ ·maka· the posses.sic~ -an a'ct",- from:;,'.i:h':e:: 
, ,·' .f,•(,~:--;•, _:,:i.,,,./: ::·;,_;.,.':, • ·<• .. _\;:~.:•.:~;)\·@~;t::..r .- ~.\:::l-.:~~/ •,: {--~ ) .. , :l:, ,., '.. :-:,::;. 

iuestion 'of;· 'th'e. mens reaY"'-:-oT menta
0

f ei"emenf w'ith which th~ p·oss'ession 
.,, : _. -.:·,: ~::.;- -:;{ -~ . ·'.• . . . ; . - .. 

:iust take place to 0:make :th_e· poss'es's,ion criminal·~ This 'is done by 
. •· . . . . 

~.~ .·01.(4) which provides· -that p~ssession is an' act ir" 'the_ "poss'essor 
;:~-- -;./" ;~,~:;. ,./ -:': :,r~ ,." •• • • ' 

. . . . . . 

,n6wingly,~~o~~r~d_or ·received thi thing possessed or was aware of· hLs 

c·ontrol thereof for a sufficient period _to have been able to terminate 

his p~1:i ses s fon .0~: ·-· -

--T~e Code provi~ion is.in accord with existing New·Jeisey law. 

In State_~. Labato, 7 N~~· 137· (1951) the_ court was faced vith the 
. " ... -···· . 

issue of interpreting the ter.m "possession" in certain gambling 

statutes; The question arose in the context of a double jeop~rdy 

issue:· 

"Here, it "?as the possession of the co_ntraband memoranda 
that· constituted the su~ject of both prosecutions; and thuj 
there was th~ requi~ite identity of offenses, even thpugh 
c r i,m in a 1 int en t or ' g u i 1 t y know 1 edge ' i s an e 1 em en t of th e · 
one s ta tut o ry c 1 as ·s · but not · o f th ·e o th er· •••• I t was s u g g es t e d 
on the oral argument that unk~owing possession is punishable 
under.the Disorderly· Persons Act, while knowing possession· 
is the offense d~no~nced by the·Crimes Act, and so they are 
s~p~rite and distinct offenses; ••• B~t knowing possessi~n, as 
distinguished from. k~owledge of the illegal ch~racter_of the 
subjec~ matter, is equally an element of th~ offense r~n~ered 
punishable under the Disorderly fersons Act, for otherwise 
seemi.ng 'pass es s ion' by accident or the des i_.gn of another, 
w i thou· t the kn ow 1 edge - of · the a c cu s e d , w o· u 1 d s u f f i c e ; - and 1 t · 
is not within the competency of the lawgiver to render th~t 
criminal which in its very nature is· innocent an<l essentially 
nonculpable •••• Som~ act of 6ommission or omiss~on lies at the 
foundation of every crim~ .••• 

'''Possession' ••• signifies an intenti~nal control and 
domini~n.~ •• Animus possidendi is of the essence of possession. 
Such was its primary meaning under Roman law. 'Possession 
is the oc~upation of anything with the intention of e~ercising 
the rights of ownership in respect to it.' ••• Under. the cited 
statutes, ·•possession' imports '_corporal possession in fact •• -•• 
The elements of this possession are: First, mental attitude 
.of the claimant, the intent to possess to appropriate to 
·oneself; and, second, th·e effective\ realization .o( th.is 
. attitude/ Effective ·realization- involves the r·elation of the 

- 1 ... "'~'!:!.,., t- t-n nt:her nersons ~ amount,ing to a· security for their 
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nonin.terf erence,. and >the ··relation-:of the· :claimant;. to the. 
materils lhing ~tself, amounting to a ~ecurity for exclusive 
use• at will. .All the authorities agree that an .intent· to· 
exclude others must coexist with the external facts, and must 
be fulfilled in the.~xternal physirial~f~cts, in·drder·~t~ 
constitute possession. It is this requirement w_hich prevents 
the man in whose building~ or automobile, or ttiveling bag, 
or pocket, ~liquo~ found, which was surreptiti~usly placed 
there by ano~her, from being a violator df the law~• ••• 
There •must be 'cons~ious' possession •• :This defiriition has 
-general acceptance ••.• The principle is embodied in the 
Res~:atement of .the Law of Torts, section -216. 

. . . .. ·"~now:i.~g p~ssessio~ is n~t to. be, c·o~fused with criminal 
inte~t ~r ·guilty knowledge •. **** .... The criminal mind is 
not essen-tial where the Leg is la ture· has so willed. The doer 

' of· the act may be liable criminally even though he does riot 
know the act is criminal and does .not purpose to transgress 
~he. law; But it i~ quite another thinB to assess with 
•Crimin•l or penal consequences the unknowtng 'possession' of 

. contraband articlis. ·That would constitute an abuse of the· 
: police ·_power."(7 N.J. at 1_47-150 (.Citations omit\~ed))~-·:-'-·-·- -

Labato w~s f~llowed in State v. UiRienzo, 53. N.J. 360, at 369-170. 

(196 ) •. Th_ere the court defined 11 possession 11 as "inte~tional control 

and dominion'' over stolen prope!tY which was distinguished from the. 

State's: bruden of proving guilty knowledge,· i.e., that the defendant 
,· 

possessed the goods knowi,ng them to be stolen: 
. " - . 

. . 

'''Intentional control and· do~inion means merely that the 
defendant was aware -0f his pos~ession: 'One who has the 
physical .control of a chattel: with _the intent to exercise such 
contr·o1 either on his own behalf or on behalf ·of another· is 
~n posse~sion of th~ chattel.' R~statement Second, Torts 
§ .2 16 , comment b • " 

8. Other State Code·s.: · 

(a) The California Penal Code Revision Project (Tentative 

I . 

·.Draft No. 1. 1967) has substantially recommended the adoption of §2.01. 

In defining "voluntary act", however, rather than using the ne-ga ti ve 

. definition of §2.01(2), it simply states: 

"A voluntary act is one performed consciously 
as a res u 1 t o £ e f for t or de term in a ti on • 11 

( § 4 0 l ll) ) • 

(b) New York and Michigan have identical statutes 

±-(New York Penal Law §§15.00(2), 15.10 and 15.00(3) and Michigan 



.. ,'~ra,t~'-· ·•:·•·, .. _c.•~•--.·"•· ·, ,.,_ ....... "•• •· ,_, .. , .•• , •. ,. ,•.• ... c•_ .. ,.,,, .. ,,v.,,,.,, .. _., ..... , .-,"~"""",' "" ,.,. 
10).-.which- seem· to be 

1bstantially_ the, sam·e. as _the Code but which are' some~hat condensed: 
. ~ ..... :.. ·, 

~!,:., 
• ' • I . • •. .., -~.- • ,, ,.,~ ···~ ,~ 

',,;rh;j~i~-i~al 'requJr~ment f ar··cr·i~-i~~~l liab·111 ty" Is the .... 
performanc~ by a_p~rson of conduct which incl~des a voliintari: 
act or the omission to perform ~n-act ~hich h~ is physically 
capab.le of performing. , .... 

~Voluntary act' means a bodily movement performed. 
consciously as ~·res~lt ·of effort or ditermination, and 
incl~des. the, ptlssession of ·property if the actor was aware 
of hi~:.Physical·p~ssession or c~nt~ol thereof for a_ 
s~fficient period to have been .able tri terminate it. 

'Omission' ~eans a. fail~r~_-to\perform an act as to wh~ch 
, __ ,.. a: du_tY: o( perf·ormance •. is imposed by law. 11

. 

(c) Illinois has ad6pte~ a substantially more condensed 

rers ion . ( 1_11. Criminal Code,· § ~4-1·· ~nd 4-2) : . 

. "A_ material element of every of f·ense is a 
voluntary act, which includes an omission to perform a duty 
which the law _imposes on the of fender and which he is 
physically capable of performirig. 

Poss~ssion is _a v-0luntary act if the offend~r 
knowingly procured or received thi thing possessed, or was 
aware of his control thereof for a sufficient· time to have 
been able to terminate his possession." 

(d) The· Connecti~ut', Wisc~nsin and New Mexico Codes· 
,, ,, 

~o not include a provision on ihe act requirement. 



~ 2.02. GENERAL REQUIREMENTS OF 'CULPABILITY~ 
. ' . . . ' . . 

(1} Minimum Requirements of Culpabilit~. Except as ~rovided 
tion 2.05, a person is not guilty of an offense unless he act~d
ely, knowingly, recklessly o~ negligently, as the la~ may.requi~ep 
espect to each~material_elemen~ of the offense. 

(2) Kinds of Culpability Defined. 

(a) Purposely. 

A person acts purposely .with.respect to a material 
offense when: 

(~)-.if the element involves the n~tur~ of his· 
t or a res u 1 t th ere o f , i t is h is cons c i o us obj e c t . t o engage .. : ~ n . ··
t of that nature ·or· to cause such a result.; and 

(ii) if the element invol~~s the attendant 
stances, he is aware of the existerice of such circumstances· 
believes or ho~es that. t~ey exist. 

(b) Knowingly. 

· A person acits knowingly with respect to .a ~ateii~l element 
offense when: 

(i) if the element involves the nature of his conduct 
attendant circumstances, he ts aware that his conduct is of that 
or such circumstances exist; and 

I .• 
\. 

- --·-~·-- -- .. 

(ii) if the element involves a result of his ~ond~ct, 
aware th a t i t • is pr a c t i ca 11 y c er t a in that h i s conduct w i 11 : ca us e·· 

l result. 

( c) Reck 1 es sly.:-. ~ •. 

A person acts recklessly with respect to · a material· e·tement · · 
off~nse when he ·consciously disregards a substantial aid unjusti~ ~ 

! risk that the material element exists or will result from his ... 
:t. The risk must be of ·such a nature and degree that, cons·ideririi" 
lture and purpose of the actor's conduct· ~nd the circumstances 
to him, its disregard involves a gross deviation from the standard 

1duct that a law-abiding person would observe in the actor's ' · ·· · · 
:ion. 

(d) Negligently. 

A person acts neg-ligently with respect to a material 
offense when he should be aware of a substantial and unjustifiable 

that the material element exists or.will. result from his conducto 
isk musi be of such a nature and degree that the ~ctor's failure:: 
rceive it, considering the nature and purpose of his conduct and 
ircumstances known ~to him; involve~ a gross deviation from .the 
a rd of ·care that .,.~( re as' on ab 1 e person w o u 1 d observe in 
ti6n. · · 

· .. ·-.::,···\·,. 
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1-· I . 
I . . 

. . . 

\3) ,:Culp~b-ili tV' .Required -Un le.s's• ~'otherwi~·e · Pi'oVided. · When· 
the ,culpability sufficient to establish a material. element- of an o.ffens~ 
ls not prescribed -by :-law, sue h : element; ·.is es tab lishid :1 f )i ·. p·e1:son 'c:tc ts 
p\lrposely 9 knowingly _recklessly with respect:. the;eto._·. 

. ,, ' .... ... . . . . : ··,, .• ',._-·:: . ·, . . . . . . 

(4) Prescribed Culpability·~equi~~mknt Applies tci All . 
Material Elements. When the law defining-an offense prescribes:the 
kind of culpability that is sufficient for the commission-of an 6ffense, 
without distinguishing among the ·material elem·ents :ther·e•of-, such provi- _ 
sion shall apply to all the m~terial elements of the .of fens~, .unless a 
contrary purpose plainly appears··.. . .. · t ,,:·r-,;: :\· .. r :-; ... ·. 

··( s r : ·Subs ti tu t'es for' Neilig-~nc~',::· Reckles sries s.·.'-~-ri-~~-5knowi'e·:a;~:-~:;~:~·: . 

When the law provides that negligence su-f fices - to. es tab 1 ish> an element·:•··· 
·of an offense:,::. such ,-e-lem\~n-t also· is'·e"stablished;if···a' pers·c,n :a.cts- ·purpo.sel 
knowingly or recklessly~· Whe~ recklessn~ss suffices~~: ~stablish an 
element, such· element als·o ~1s· e·stabl.is.hed•,if''a person':a·c.ts~pruposely 
or knowingly. When acting knowingly suffices _to establish an element,· 
such element also is es tab 1 is,hed· if• a pe rsoi;k ·acts p·urpos e ly. 

(6) Requirement; of Pii"rpo-se~- Sa.'t-is··fted 'if' P•u.ipo•~·'~~,;f~': . 
Conditional. When a particular purpose is•an element of ~n offens~~ 
the element •is established· althou'gh 'such_ purpo_se is· 'conditional,· unles.:s 
the condition negatives the harm oi ~vil sought to be.prevented by the 

. law· d~fining the offense ... · ··: '• -•,, · ·. -· ·· 

(7) Requirement of Knowl~d~~ Sati$fied by Knowl~~g~ d~! 
High Probability. When knowledge of the exist~nce of a particulai 
fact is an element of an· offens·e,.:·such knowledge is establ'ished· if .a· 
person •is aware of a high probability of· its ·existence,. unless he 
actually be li ev~_s ... __ tha t it 'does not· exist.·-

( 8) Requi~ement of· Wi1fulne·ss Satis-f'ied :·by :A~·t\rig Knowi-hgly. 
A requirement that an o f fens e ·b e comm i t t e d ~ t 1 f u 11 y is s at i_s f i ed .. _ i f · a 
person· acts knowingly with respect_ to the material> elements·. of· the :" . 
offense, unless a:~urpose to impose further requiremen~s:appears. 

. . : ·. . ,~ .. ·':••"·' .... :,_•.':, :.•.,:-- · .. o... /",. ... . _-:, .. ,~ _.::·,·,,:, ::»: ... :·_ ·.,c.·i.,: 

( 9 ) Cu 1 p ab i 1 i t y as to I 11 e g a 1 it y o f Conduct • : Ne i the r _ _ _ .. -• .. 
knowledge -nor ~ecklessness,or .. ~negl·igence,as~to whether0c6~duct ~6risti~· 
t~tes an offense or as to the existence, meaning or application of the 
law determining the elements: of:~ an.· off ens~·· is .. an: elemen.'t of ,such: ()f .. f ens e 

· unless the definition of the )offense_ or the_ Code· so provides. . .. · 
• 1• .!,, .. - .. •; >- ~-: :: ·;· ••• ,,~; .. ·'. ·.,.,:: •• ·._,_t ·.-<::·:-.)>1~~·;7~;:,~,:,;" 

(10) Culpability as Determinant of Grade o·f Offe-nse. ,. When. 
the gr•de or degree.of an offense~depe~ds~on-whether:the\offerise'.is __ 
committed~ purposely,· knowingly, recklessly or negligently, its grad·e::' 
or degree shall be. the lowest for which the determinative 2·kind of .. -
culpability i.~ · established with respec.t to· any f. the. 
offense.· t:r',. 
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iculates the general mens rea re·quirements·· for the esta-blishment ·: 

liability, ~', the g"eriera('°frainewor
0 k fo"r'' defining the terms 

. ' .. . 

Leh - define i:~e- ·ment'al·- element -n-ece:ssar·y - for each of -the. Cod·e' s 

~~ific 6ffenses. 

There is nothing like this· in· the ·existing New Jersey 

atutes.· _ Mental'elements·:for crimes ~re now set forth by the use in 

:atutes of terms ~~ch as')'uniawfuliy", "ma11c:iously",' itintentiona11y11 , 

:c .. The task 6T, definfng th-ose terms'- in such ··a way· as to giv·e·•.'1:hint~--

1e meaning appropriate for the p~r-i:"f~"t.1lar cr.ime is· left tb; th 

udiciary. 

- 2. - The·: .approach of· the Code - is based on th·e·'-view tha't··1f ts 
ecessary for clear 'analys-is th'at- _ the· question of - the kind ·o{' 't:f.~bility -

:equired to establi~h th~:6ommissio~=~f-~i ~fferise.be faced'squar~lf 
. . . -

I it h resp e Ct t O ea Ch m ~ t er i a 1 e 1 em en· t ;' of th~ Crime ~ As ind i ~ a t t· d in 

31 .13, the concept of "maierial element", include the -facts that 

negativ_e defense·s on the merits - as': ~eil as the facts included in the 

. . ~ .. 

de f in i t i on o f---t h ·e· c r i m'e ~ --MP C Ten t a t iv e D r a f t N.o • 4 , p ~ 1 2 3 ( 1 9 5 5 ) • 

The examp.le given by' th'e•' Drafters. of the Code shows "this appr~ach to be· 

in ·accord with the· mode\·n' New Jersey cases~- They· point o·ut that in a 
. '> . ' . ' ) • 

ml:1~der . case,_ th~ -- p~os ecu ti~n ~us t ~orma"i ly prove an in t·ent to· ki,11 or · 

to cause grievous' bodilY ,·harm to. es tiblish. the ·required ·culpahflf ty'. 

with respect to t J:i e e i e ni ia II I: 0 f th (a \~d m E! :f_ ii~ 01 vi~ g th~ X" e $ u 1 ~- Ji' I: be 

defendant's conduct. :.But if self.::.defense'1s· c1a:i~ed~ --it'is erioiighfor::" 
. •' .·. ' . . . 

the prosecution t6 shci; ~~at ~h~~difenda~t's-belief in the 7 riiJ~~~itf 

'to act did not rest ·upon:·:re':lsonable grounds.,: Thus; ·as to thE{~tff~st\ 

e.lemeri.t purpose·. or knowl~dg~: (-~~-: defined ::.1n~; the -Cod~)'{1s::~:ned'i~i:aty·--
-· :-0·:-

whereas as.'. t6·\:t,hei:; ~~Irihd ei'~men tLrtEfg lig·~-il6'~-< is= su·f fi.cien t e· _= >idt -~t 
, J ;:_,·~::' '• • '. •• • .• • '·,. ·,.,;; ·;'-'. •• • • •• 

i 2 3 :.12 4 :. :_:,. '._ 0 u r f -•~as es ;;_· __ -_ a __ '_._ .. -_ .. -._;_·.-,:_·:e_i t i Ac a C bi> i! ~}.i,}; s t ~-f ~S:tir ; .. Hi pp l eW it hf f J'j-[i'~-~.:_::;_._if ),; ·3 0 0 ' 
• ; •. ·;s.••••,•,·, ', . , ·_:·:~·:·>.{/:}):;" ·.. . •·:: . .!~~t} .:_\ 

at· · ·3·~.6 .·(· ~.!6tt1·~ t ::,!£:;;;·:,:;,:;:::;:.t,~tJ;:;,~.: }I;:,;.:.~ .... 9 o c 1 ~ .. ~• s)·· ;,} :.,§,tt.~,f ;.:; .· 
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t at e. V , . ·.w_ i 11 ia IDS , 2 9 ~ • .J ·• 2 7 ( 1 9 5 9 ) ~ :. --
"Under the Code, therefore, t ~e p ~oblem of the kind o.f ·culpa·-

,ility that is r~quir~d for_c-0nviction must b~ faced squarely_ ~1th 

~spect to each material element of the offense, although th~ answer 

'rJ. a y in many ca s es b e the same. w i th res p e c t · t o ea ch s u ch e 1 em en t • " 

MPG Tentative Draft No~ 4. p. 124 (1955). -

'' 
_-3. ''The [Code] acknowledges four- ·different kinds,_of.· <!u~pability: 

purpose·, knowledge, recklessness and negligence •. , _It also_ re~ogn~z es 

th a t the mater i a 1 e 1 em en ts o f . o f f ens es , vary in th a t · they may ., ~ ~ '? o 1 v e 

(1) the nature of forbidden conduct or Ci) ~he attendant circumstances.··· 

or (3) the result of conduct. W i th resp e c t to each · o f t h e s e- three 

types of elements, the [Code] attempts to define each of the.- kinds· of 

culpability that may ·arise. The· resulting distirictions-ar~, we ~hink, 

both necessary and sufficierit for the gerieral_purposes of penal 

legislation. 

"The purpo_se of articulating these distinctions in ·detail 
' 

' . \ 

is, of course, to promote the clarity of definitions of. specific· 

crimes and to dispel the o~scurity with which the ~ulpability ~e~uire-

- ment is· of ten treated :wh~en such concepts as • general crimina~>.:intent', · 

)mens rea', 1 presumed intent 1 , . 'malice', 'wilfullness • , . 'scienter.' and.· 

the like must be employed." MPC Tentative Draft No. 4, p~,:l?~ ... (1955).· 

· 4 • · " In d e f in in g th e kinds o f · cu 1 pa b i 1 i t y : a .. n a r r ow d :i. ~ t in~ -

tion is drawn between acting purposely and k"owingly.~.~Kno~ledge that 

the requisite external circtimstances exist is a common elemerit in both 

.:conceptions.:,:· 'But action is·not ·p.urposive.wi_th respect to:·the'natuie.r:' 

·or the result of the actor's· conduct unless it was hi~·coniciotis object 

tc/ ilerf orm; an act ion·:· of that:_; na tu.re: or>t O . cause . sucl1 a· 'res Jit. 

is no doubt 



r1·tting ~nowingly is _01:dinaril,y_ ~uf-f~ici~:nt:/ But: there are 'areas •where· 

the discrimination is req\lired_ and is, mad~ under exi$ting ,.law, uusing 
. . ' 

awkward conce~t · of_. 'spe.cif ic -i~tent ':,• 11> Id~ ·at ::124-125-. 

The New Jers~y, cases now embody such a concept .of_: llpurposely" 

although they do not employ such a·. term.• ._:Examples are State.v. DiPaolol) 

34 N.J. 279, 295 (1961) ("We ·are· here concerned with the category 

described [in the murdef statut~] ~s a.willful~:deliberate and\premedi-
.· , . ~ . . . . . ·-

:·ta t e d killing •• ~ .As s_ettled b·y .ju_diciai. c_ons_t:ruction·:· the. Jirst~i•.element. 
. . . . . . . .· . . . . ·,. :-. . ': . . 

is premeditation,. which. _consists ·off. th-~ conception. of::- the. design. qr. 

plan to kill~ Next comes d~liberation. The statutQry word 'delibe~at~' 

does not mean 'willful' or 'intentional' as the wotd is ·frequently used 

in daily parl~nc~~ ~Rather it imports .. '4~liberation' ·and requires a 
' .. 

reconsideration of the design t9 kill;· .a.,weighing of_ th·e pros ·and cons 

with respect to· it. Finally, the word 'willful' .. signifies· an intentiona.1 

~xecution.of the plan to kJli ~bi~h had been ~onceived and deliberated 

upon."); State v. King, 37 N.J. ·2s5 (1962); State v~ Weleck 1 10 N.J. 

J 5 S at 3 7 3 ( 1 9 S 2 ) · ( "W,e recognize t.h at to . be g u i 1 t y of an a t t em p t t o · 
~ . . 

commit a crime .a defendant-mu~t have intended to commit the·cri~e· · 

it s e lf . " ) ; · S ta t e v • Dav i s , • 3 8 N • J • L • 1 7 6 (An i mus Fur an cfi f or ·. 1 a r c en y : 
11 
••• i t has been uniform 1 y·· he 1 d . that . th e f e 1 on i o us .in t en t . mus t. ·,:.man i f est· 

i-purp~se to deprive the owner wh6lif of his property~''); State v. 

·Fladger, 94 N~i. · Supe~ •. 205_ .(App. ·Div~ 19.67). (ob_taining .money. unq.er 

false prete-0:_ses "with ;-intent .t•o che~t or·>.·defraud'! "·under N .. J ;:s}½ 2A: 111.~1). 

5. 11 A broader. d_iscrimi'natic,n ·is perceived between· l~ting 

.either purposely or krio~inilyf~nd ~cting reckles~ly~_ 

the :term, -recklessness-tihvolves ;-1co_nsc
0

tous0 .risk '.Crea't1oii}t 
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k- re lat.es to the natt1re -of the~- actor's c·onduct o~ to the existence 

the requisite .attendant circumstances or t·o the result" that may·-
. . - . •' . . 

,ue is immaterial;· the concep.t .. is the same.·. · The [Code] requi-res, 

,1 ever , that the· risk thus cons c i o ~ s 1 y dis regard~ <;I ·by the -actor be · 

bstantia1 and unjus~ifiable; even $Ubstantial risks may be created 

~hout recklessness ·when the actor seeks to serve a- proper purpose •••• 

:cordingly~ to. aid the ultimate_ determ~nation, the [Code] points 

:c. press 1 y to the . fa c tors to . be weighed in j. u d gm e.n t : · the n a tu re· and 

'· 

egree of the risk disregarded b~ the actor,.the nature and purpose_ of 

tis conduct and·-the circ·umstances known to .him ·in acting." __ ,!' 

" Some . pr inc i p 1 e mus t a r t i cu 1 a t e_d ; how eve r , t o indicate· w ha t 
. . 

final judgment is demanded after everything is weighed. There is no 

way to state this ~alue-judg~ent ~hat does not beg the question in _the 

last analysis; the point is that the jury must e~aluate the conduc~ and 

determine whether it should be condemned •. The [C6de}, theref~ri, 

prop o s es that th is d if f i c:u 1 t / b e · a c c e p t e d f r a 1,1 k 1 y and the Jury · asked 
- . - ' 

1f the defeftdant 1 s coµd~ci involved •~ulp~biliti of .high degr~e' •. The 
. . . .. 

al~~rnative suggested asks if ·1·~ 'involves a gros~ devi~tion from proper 

standards of conduct'. This f6rm~lation is designed.to·avoid tbe 
. . ~ . 

difficulty,inher~nt in difining culpability in terms of culpability, 

but the accomplishm~nt ieem~ h~idly ~ori•t~an verbil; it does not 

re a 11 y . avoid the taut o 1 o g y . or beg _ th e . quest ion . i" es s ~ It may, however,· 

be a better_ way to put: the is~-{ie :to a _jury_,_. especially as:_ some. of the 
. . 

CO n du~ t t O w hi Ch . this s e C ti O ~ m ~ st a pp i y _· may . n O t in VO 1 Ve g' re at m Or a 1 

_culpahility, e;en when tb~ d~ten4arit acted purp~sel~ or k~owingly, as 

in th~·vi~~~tion 6f·some ~ind~_r;gulitory_measur~~•• MPC 

_4~. PP•, 125-126 (1955). f, . . •, : : ~ ' : ..... ,. ~· _,;.. 



nmust be of such a nature and degree. that, considering 
the nature and purpose of the actor's conrl~ct and the circum-

. 5 tan c es known to him , · i ts d is reg a rd i n.v o 1 v es a -gr o s s d !=vi a t i on 
from the standard of conduct· that a law-abiding person,. would 
obse.rve in the actor's situa,t:ion". MPC f}2.02(2)(c)._ 

There are New Jersey cases which use _·languag~. which seems to 

i Z e the d i s t inc t ion drawn b y t he Cod e b e tween II knowing 1 y· 11 
· ·a· n,., d e-cogn . . 

rec k 1 es s 1 y 11 
· b as e d on th e deg r e e o f r i s k th at the ma ·t er i ~ 1 e le m. en t w i 11 

ccur •. It seems clear~ how~ver, that it is impossible to exactly 

quate our case definitions with those of the Code. For example; in 

:cate v. Gooze, 14 N.J. Super. 277 (App. Div. 1951), the Court inter-

) re t e d a . s-t at u t e . which r e·q u ired that the de fend ant act " care 1 es s 1 y - ·and 

1eedlessly in willful and wanton disregaid .of the rights and safety 

:-f others.": 

"Gener a 11 y , the neg 1 i g enc e r e quire d t o·· supp or t a c r i min a 1 
charge for a death· caused th~reby is more than ordinary common 
law negligence and is something more and greater in degree than 
negligence to impose civil liability ••. 'In this se~ond cl~ss 
of cases the rule is a broad one, as it regards as criminal· 
negligence any act or omission done or. left undone, as tlie: 
case may ·be, ·in reckless disregard of the life or safety of 
another' ••• Such n~gligence is often described as egress' 
negligence, the word 'gross' in this collocation implying 
art indifference to consequences ••• 'The statute [in question] 
according to its ~lain word.s, makes the act of operating a 

· motor vehic-le in a way 'so. that the lives or safety of the 
public might be endangered' a criminal of fense5 - It is that 
act which- is penalized. The intent with which the act is 
done is an immaterial factor.' Gross negligence includes a 
'wanton or reckless~d~sregard of the rights and safetf of 
others.ie••'To esta~lish a ~illful or wanton inJury it is 
necessary to show that one -with knowledge of existing 
conditions, and conscious from such.knowledge that injury 
will likely or probably result ·from his conduct; and with 
reckless indifference· to the consequences» consciously and 
intentionally· does some wrongful·· act or omits to discharge. 
some duty which· -produces the injurious <result~:; ;·our ··courts~-
mak~ ·a distinction between gross negligence and willful arid 
wanton d i s regard of the r .i g h t s and s a f e t y of o the rs ~· To ,:_. ·: -. 
constitute willfulness:, there ·must be design, purpose,. intent 
to do wrong·•:and inflict· injury. ··To constitute wantonne~s:, . .< .. · ·• . 

. the par t y d O in g the_; . a Ct, 0 r ' f a i 1 i rig. ; -t O : a Ct j\ mus t be CO n s'Ci\{u s. 
of his conduct, and, without having ·the• intent to -~injure~;". . :· ·: 
must be conscious, from· his knowledge,-of exfs ting ci rcums ta.nces 

.. · .·· and conditions- .that his. conduct will naturally and probably ... · 
· .. ,:'c;;\:re·sult in·.injury. O ,,:~_TO'· coristitu:t~-~willful or wanton miSC:Ond,µct; 
·-·/:-· the wrongful act willfully done- m1i'st'. b.e .. 9 of>such. a nature·.'/_-.-

· ... that . the inj.'ury - __ :\5_bviously restil t . 



. to be. ex pee ted therefrom·. This · is so . because the law : presumes· 
·~~~ta wrongdoer intends what he knows, or should know, .to~. 
be_ the natural consequence -of his wro~gfu·l act 1 

••• 'it is 
clear as is said by Dr. _Wharton, in his work on Criminal -Law 
(section 1003) that where death is the. result of an occurrence 
unanticipated by the defendant, but which arose from his 
negligence or inattention, his criminal responsibility depends 
on whether or not the injury which casued the death was the 
regular, natural and likely consequence of defendant's 
conduct. If it was, then the defendant is su~ject to indict
ment.. If it was not, he cannot. properly be charged with __ a __ 
penal offense.''' 14 N.J. Super. at 282-283 (Citations omitted) 

. . . 

See also_In Re Lewis, 11 ·N.J~ 217 (1~53) which, in ·interpreting the 
-~ . -., .. ~ .. , - - .. -·· ' . 

same statute, spoke of the requirement being of a 

· '·'high degree of probability of causing harm because of 
CO n di t i On s . kn Own • .: • ' • I t . i s n O t n e C e s s a r y t .0 s h Ow i 11 w i 11 
toward, or a positive intent .to injure, another in order 

_to estalbish that a motor vehicle ~as driven in willful 
or wanton disregard of the.righ_ts or safety of others. 
True , - con du c t w h i ch . is w i 11 f ·u 1 or wan ton , u n 1 i k e -c on du c t 
which is merely negligent, does i~port intent ••• -~However, the 
element of intent· to harm {s supplied by a constructive · 
intention as to consequences, which entering into the 
intentional act which produces the h~rm ... the law impli~s 
to the actor, so that cbndu~t which otherwise would be mereli. 
negligent becomes·, by reason of reckless disregard of the 
sagety of others, a willful or wanton wrong .••• The emphasi~ 
is upon the reckless indifference t~ c~nsequences of tl1e 
inten_tional act iof driving the motor vehicle in the face 
of kn_bwn:· circumstances presenting a high degree of prpba
bility of producing harme '' (11 N.J. at 221-222). 

See also State v. Williams, 29 N.J; 27, 40 (1959). There, 

discussing ~criminal liab i
0

li ty for the excessive us·e of force by c,¼·-

police officer in maki~g an arrest, the Court said: 

It ' • . . _ Negligence, to· be criminal, must be. reckless and wanton 
· - ·i and of such character .as· shows an utter disregard: for the

safety of others under circumstances.likely to catise ·deatht 
:,, '• o • * * * ·- When the f or c e ex c e eds what re as on ab 1 y appear e d : · · 

necessary, the forbidderi candu~t is sh~wn but an excess as 
~such is cbnsistent!with an hone-terror of judgment, and· 

no public interest'would be served by stamping as a criminal 
a m·an who,,- compelled to act-,-·merely er.rs- in his.estimat:.e. 
The fore~ should be exiessive to a point where\~ome culpible 

.. attitude:: is evident •. '. There,: should: appear., ... ·ta-wanton_ abuse_'. 
"***And-in of an officer obliged to 



' " ' '' . 

•-.-esis ta nee SI arid to injure, to t:he extent' r:·eascnably" necessary 
:;c that end, wantonness means· either a consciousness of the 
~xcessiveness of the force or such ~xcess ~s reveal~ an 
.. utter disregard of ~he rights of the o.f·fender, as distinguished 
from a good faith but ·erroneous estimate of. what -was needed. 0 · 

The New Jersey cases defining 0 ~nowingly" or "with knowledge", 

1 us e d in a c r im in a 1 s tat u t e , are rough 1 y in accord w i th the . 

inition of 11 knowingly 11 _found in §2.02(2)(b) and as supplemented by 

O 2 (7 ) ( t o b e d i s cu s s e d b e 1 ow ) o f t h e Co d e • S e e S ta t e v • D o t o , ~. 

?L J • 3 9 7 ( 19 5 4) ( 11 one who _ w i 11 f u 11 y swears fa 1 s e 1 y" inter p r·e t e d 

uknowingly") ;: State v. ·sullivan, 24 N.J. 18 (1957); State v. 

~iak, 16 _N.J •. Super. (App. Di".' •. 1951) {receiving stolen goods· kn.owing 

cm t o h ave . b e en s t o 1 en ) ; S t a t e v . G o 1 d man , 6 5 N • J • L • . 3 9 4 · ( Sup .. . C t • • l 9 0 0 ) ; 

ace v. Loomis,_89 N.J~L. 8 (Sup. Ct. 1916). affirmed 90 N.J.L. 216 

t.&A. 1917); State v. D'Adame,· 82 N.J.L. 315 (Sup. Ct. 1912) affirmed 

~ N.J.L. 386 (E.&A. 1913). 

6. "The fourth kind. of_ culpability is negligence. It Js 

i. st in g u is he d fr om a c t in g p u r po s e· 1 y , knowing 1 y or re~ k 1 es s 1 y . in: t ~ a t i t 

.o-es not involve a state of ·awareness. It is· -the case, where the actor· 
I 

~reates inadvertently i risk of which he ought to be aware, ·considering 

i.tiil ri;ature and degree, the nature and the· purpose of his conduct and. 

tht: care that would be ex ... ercised by a reasonable person in his ~ituation. 

Ag.~_in,. however, it is quit,e imp_ossible to av.aid tautological _a_rt,iculation. 

of the final question .... 'l'he tribunal must· eyaluate the· acta'r\s fat~ure · 

JJf perception and determine _whether., under ·all the, .. circumstancet,};;:1} . · 
. ,, ' , ' ·. -- . . ' • ·,· . _ <;_:'•-1-·.,- .• ' .. 

vu serious enough to. be conde_mn~d. Whether that find"ing' is Y-,~~faiized \, 
.. ~ $ ' subs tan ti a 1 Cu 1 pa b .i 1 i t y ' , . as the [ CO de ] . p r Op Os es " 0 r:' as . ' s 1:1 b i~~-r.;J ~l 
, • • • • a • • , , .: •• ;:"'·. • '":,.·J - ... ,.,, 

d.eviation from ~he standard of care that wo·uld be exercis_f:!d·'.-~Y". a\:·~:-._/,._:. 

reasOnable man under the circumstances',' as i:he · alternativ~}J#i~(put 

i(it ,:;presents. the same ~roblem: here 'as in.};~.caseCof reck~~.~~ni~t:t 

must find fault and find it was subs.ta~tial;. , __ .,, _:-::,_:~;,~j}}_;ir"~-
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:rcat either formulation says or,· we believe,: that can be said ·in 

~gislative terms. 

IIA further· ·po_int merits at·ten t ion:· · the ' [Code] invites·· 
. . . 

onsideratio? of the 'care that would~be-exercised ~y ~ reasonible 

erson in his [i.e., the actor's situation'.] Th~re is an.inevit~ble 

~biguity in 'situation 1
o If the actor were blind or if he had-just· 

' . . . . . . 

uffered a blow or experiertced a heart attack, these would_.be u~d~r 

resent· lavt. But the heredity~ intelligence or temperament of the 

,ctor would not now ~e held material i~ judging_ negligence; and'~ould 

iot be•without depriving the c~tierion of all its objectivity~ •• The 

'Code1 is not intended to dis~lace ·disc~iminations of this·kind, it is 

iesigned to leave ·the issue to the courts. 
.A 

'~ 0 f the f our kinds of cu 1 pa b i 1 i t .Y def in e d > the r e is , of 

:nurse,. least to be said for treating negligence as a suf~icient basis 

Eoi imposing criminal liability. Since the ictor is inadverterit by 

~ypotheses, ·it has bee~ argued· that the 'threat of punishme~t for 

negligence must· pass him by, because he does not realize that it is 

addressed to him.' •••. S6 too it has be~n urged that education or 
.• 

corrective treatment not~9unishment is the proper so~ial method for 

de·aling with persons with inadequate awareness,. since what is:' implted 

is not a moral defect •••• We think, however, that this is to over-

simplify the issuee Knowledge that conviction and sentence, not· t'o· 

speak of punishment, may follow:conduci that inadvertently creates\ 

improper risk supplies men-with an additional motiv~ to t~ke:care before 
. ' ,. . ·, . ·. 

acting,. to use t·heir ··faculties.and. draw on their experience. :in<.g:auging 

the . po tent i a.l i ties of cont em p 1 at e d : con du c t ·., To ~ om e e ~ten t , ' a t :<leas t , 

this motive ~~:y promote<aware.nes s c:tnd.th_us:. be/ eff~_c~t_i ve:, <:1s, .. c1. measure-
. - . . . 

· ,c-·ertainly>l~~islators act: onY this assumptioit:,dn: a··host- ·· 



. . . r . -
- i ian.d i·t ae·.ems to us· d~:gma.f:I.~~ 'to' -at:{sert ;that they are l-i, cua t -ons . 

-, .. 

Accordingly~ we.think that negligence, a~ here defined,1 

b a who 11 y . re j e c t e d as a ground 6 f c ~ 1 p ~ b i 1 i t y -which may . s u f f i c: e . . 
' . ' . . 

purposes of penal law, though we agree_.that it sho~ld-not be 

~~:.lllY deemed suffic_ient in the· definit:ion of specific ·crim·es, and 

~~ it often will be right to ~iff;i~~tiate such ·conduct for ·the purposes 

·H:itence. The conte~t of the· ~oncept must therefore, be treated. 
. . . 

thls stage." MPC.Tentative Draft No. ·4, pp. 126-127 (1955). 

As ultimately approved, the Cod~ ~mbodied a ~ariati~n ~f i~e 
. . 

i '1 t?la ti Ve f Orm u 1 a ti On O f th~ s tan d a rd , 1.· e : ; . I; a gr Os~ d e Vi~ t i On 

: ~.~ the· s tan d a rd o f care - th a t a r ~as on ab 1 e · per s on w o u 1 d ob s er v e in 

~~ .aetor's situation." §2.02(2)(d). 

The New Jersey cases rec6gnize a differ~nce between civil 
. .· . . '• 

~- crimi~al negligencie both ~ccrirding to ~he risk as~umed and a~co~ding 

rl th~ defendant's awareness· of the risk. There' does not appear to be_ 

~1 Snv Jersey case which would-find ·criminal liability ~ased upon 
. . . . 

•Jlignnce as defined by the Code. Our case~ stress.the fact of 
. . . . ' 

'.h~- ddendant' s consciousness or ·iwa~eness as being the element gi~i~g 

:,'filr~bility to his conduct. State v. Gooze, 14 N.J. Super. 277, at 
. -

U {App. Div. 1951); State v. Williams, 29 N~J. 27 (1959); State v~-

41 N • J. • 21 , 2 5 ~ 2 6 ( i 9 63 ) • 

-.7. 11 Para·g~aph. (3) prov':tcle~ :that. unle'ss t'he .kind of cti"i~~b-l'i1ty 

tia;Uiiient to establish a mat'eria'f ~'1~ment ··of an 'offense has beeri ;-:-~sc.ribed 
·1:A:•~ /:1 t. is established if a· per soi{ 'acted . purposely~ kno·w~ng fy _ o 

r-<#(thss ly with re~pec t the re toe This . accepts a·s· ,. the basic. n.orm. what 

regarded ·as the commo.n law 
1

p~,~-ition ••• .,More. impo·-:·t.arit°tt\,:. 
: ,_ ·.-- ,,:· .,.-'l'"~·-T. . ,, > . ., . '.,. 

Upt~1sents the most 
·.' ~:~' /'., - ,, ·:·· .,,·- ~ ::· ~: - ~: ··., .:.~'/:j·~i.\··~f:1~~tf)\~~ 

or ·cdraft.ing -- purposes, sln:c:·e7,fc:· .. 

~s normal 



: MP C Tent at iv e Dr a f t No • _ 4 , · p • 12 7 ( 19 5.5 ) • 

8. . "Parag r,aph · ( 4) :~ ~eks to assist in r esolut i,on, of a common: 
'"' .,.: . .. . ·. 

~~biguity in penal legislation, the st~tement of a particular·culpabi~ity 

r•q~i~ement irt the definition of an offens~ in such a .way that .. it is 

oaclear whether the req~~rement applies to all the elements of the 

offense or only to the element that it immediately introduces~ ~ ••• 

The [Code] proceeds in the view that if a par~icular 

tlnd of culpability has been articulated at all by the legislature, 

&a-sufficient with respect to any element of the ~ffense, the ~~~m~~ 
.. , .,.. . ' . .,., . 

;';t<;bability is that it was de.sig.ned '.t·o··apply to all mate.rial elements._-
.,. 

it n <: e th i s cons t r u c t i 6 n i s : ·re q u i r e d , tin i"e s s ·a: • co· n t r a r y p u r p o s e p. I a i n 1 y 

.J pp ea.rs ' . When a dis tin ct i 6 n is int e_rt de d , as it oft e ~ is , pr aper 

4 r A f ting ought to make it c 1 e ·a r • " MP C Ten tat iv e Dr a f t No . 4 , p • 1 2 9 

09 55). 
·• ~ . 

9. "Paragraph (5) establishes that when negligence suffices 

far liability, purpose~ knowledge or recklessness are suffi~ient ~ 

Jortiori, that purpose and knowledge similarly substitute for reek~ 

l es s n es s and p u r po s e sub s t i tut es f or know 1 edge • Thus,. i t i s on 1 y 

~ec.essary to··articulate the minimal basis of liab.ility for· the more 

ttH·ious bases to be implied." Ibid. 

10 & 
11 Par a g r" a p h ( 6 ) p r avid es that a re qui r ·em en t o f purpose is 

s~tisfied when purpose is conditional~ unless the condition ·negatives 
,, 

· the harm or evil ~·ought to be prevented by the law defining· the offense,. ... 
. , .. ,, .. ,. . . 

This is we think a statement and rationalization of the present law.'~ 
~ ' 'a • 

~PC Tentative Draft No. 4, p. 129 (19-SS).. No New Jersey ·cases were ·, · 
.-,.:· , .... i 

The provision is in accord with the law elsewhere. Perkins~ 

5 7 9- 5 8 2 (2nd Ed o 19 6 9) . 



11. Subsection· (7) deals with a problem known· as '!wi l_lful 

~u.ndness" or nc.onntvance0, i. e$, the ·situatton _where the<·d~fe~dant::-·is. 

~~a.re of th~ pro_bable exist·ence of a_ mater~al fact_ but does not_ -satisfy 

bl~self that it does not in fact exist. The issue is whether such 

c•aes should be viewed as acting knowingly _or merely recklessly. 

"The. [Code] proposes that the case be viewed as one of acting 

tnovingly when what is involved is a matter of existing fact, but- not 

v~en what is irivolved is the result of th~ de1endant's sond~ct~ nece~ 

~rily a matter of the future at the time of acting. The p~sition· 

·r*flects what we believe to be the normal policy of criminal ~nactments 
' , .. . ~ ,, . 

vhich rest liability on acting 'knowin~ly', as is so commonly done. The 

inf~rence of 'knowledge' of an existing fa~t is usually dr~~n from 

?toof of notice of substantial probability of its existence, unless 

the defend~nt establishes an honest, contrary belief. The [Code] 

solidifies this usµal result and tlarifies the terms-in which the issti~ 

h submitted to the jury." MPC Tentative Draf.t No. 4, .p •. 130 (1955). 

The proposition.that willful blindness satisfies for know-
\ 

1~dge i~ establ-ished i\i our cases. S t a t e · v • Ju s i a k , 16 N • J • Super • 1 7 7_, 

181 (App. Div. 1951); State v. Loomis, 89 N.J.L. 8 (Sup. Ct. 1916) aff·irmed 

'90 N.J.L. 216 (E.&A. 1917); Cf., State v. D'Adam.e,. 84 N.J.L. 386 
. . . , ~ . 

{f:.&A. 1912) ·affirming 82 N.J .-L. 315 (Sup. Ct.. l913) and State v. ·Doto·,_,. 

Hi M.J. 397 (1954). 

lL "One of the most common- terms in 
. _, .:.. ... ···- .... ,_. ______ .--,·/ ·: ··. . .. . r ' . .,. , _··.. . .· 

__ ignate the culpability requirement is 'wilfully'~~ Paragra 

.. fllquates the mea1;ing· o~ the term_ to that of acting inowing.l°ye 

it follci~s many judicial 
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point is involved thei~ is no need to.state a special principl~~ the 

legal element invrilved is- simply an aspe~t of the attendant ci~~um

scances_, with respect to whic~ k~owl~dge~ re~klessness or negiig~nce~ 

as the case may be, is required for culp~bili~y by paragraphs (1) to 

( 3 ) .- The 1 aw_ in v o 1 v e d is no t the 1 aw def in in g th e . o f fens e ; i t is some 

other leg al· rule that. cha:rac_terizes th~ .. _a,ttendant - circu.ms_tanc;es_:that ~re. -

material to the offense. . If, on _the o the_r hand, no leg al e·lemen t is 

involved in the ma terlal attendant ci re urns tances, .there. is no :bas is 

for contending .that ignorance of such element has a defensive import; 

it is simply _imma_teria·l.. 

"The paragraph recogntzes, however, that there may.· be -speciaL;::~ 

cases where knowledge of the law defini'ng the offense ·should be an 

element of the of-fens e i.e. , where only. conscious violation of the_ 
. . 

law,· in the sense.of an aw?reness that one's conduct is a viol~tion· 
. . 

of the law ought to engender a .defense. Such a re.sul_t. may be_ brought 

about directly by_ t.,he formulation of the definition of the crime,~, 

explicitly requiring awareriess of a reg~lation, violation· of which is 

denominated an offense; It also may be brought about bf a general 

\. 
provision o~ ih~- Code,,~s in the special circumstances dealt with by 

s e Ct i On 2 • 0 4 ( 3 ) • In e i the r Ca s e , the ,res u 1 t is e X c_e p t i On a 1 and ~ r is~ s 

only when the governing law 'plainly so_provides'."_ MPC Teritat~ve Draft. 

No.· 4, p. 313 (1955). 

See Cutt~r ads. State, 36 N.J.L. 125 (Sup. ~t~ 18r3). and 

disctission in c6nnection ~ith.§2eO4. 
,"•. :, .' 

14. 9IParagraph (10) is a_ddres_sed to· the case .w,het~ the Jt~-~:4i: 
,: ~_~:-.<};~~~-~··::_:·-.·. 

_or -degree of an offense is. made - to_ turn on whether it - was :~:ommi 
,''it .. ,"\ ,! .:.· - .... ~: 

di~crimination for the purposes ~f. sen'tence. The po~_it:t'~n<)fak'en 

en distinc;tiotls of thiS kind arJ,;~,;;d;,;,. the grade or d'rriIJi~<>f' 
-.:_/,-. ...... . .'.·:-·-;· ... ,:,_:·._. -, ---:< '/:,,>;:-,.' ".-.', ;_:-'.:-[: . ·-.. -·. ·>.',:,:.,.- ... "·. .. ... 

- ..... - 1-.o ~h ~ 1 owes't : f c{r\:whidh~rthe deter~:i. nitft~J\ 
. '-'. ;'::/J":,:-;.//;;1 
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of culpability is. established w:i.'th respect to· any. material! element of. 

the offense. The theory is, of course, that wheri· the kinds of culpability 

involved vary with respect to different material elements,_it is the 

lowest common denominator that indicates the quality of the defendant's 

conduct. 

*'The best illustration· is afforded __ by th.e· case of homicide 

..:here an intentional killing is normally treated· as an of·f~-n,~·~ of 
. . . . . . 

higher degree than, a homicide bj negligence. But even though! the 

actor meant to kill', he may have acted only negligently w_.lti1 r·espect to 

another material elemen to f the offense-,·~! _ he may have deemed. the 

homicide to be in necessary self-defense or nee es sary· t_o · prevent a felony 

·or to effect arrest, without suffic~ent· ground for such belief~ . For·. 

purposes of sentence, such a homicide ought to be viewed as reckless or 

as negligentsi since recklessness, or negligence is all that is established 

-with respect to justiffing elements as integral to. the offense as the 

k i l ling_ i t s e 1 f • A person who believes that justifying facts exist 
' . . .- . 

but _has been rec~less or negligent in so concluding preienti from.: 
. . . . 

the point of view of sentence the same iyp~ of problem as a-person who 
.· '. 1 . . . . ' . --: . ' 

acts recklessly or~~egligeritly with respect to the creation _of a risk 
, 

of death. **·*The Code formuiation gives general application to the 

point that is involved._91. MPC Tentative Draft, No~· 4,: -~e-· \./~tt3:tl955):.· 
,; 

This prov is ion .i-s a basic one to the c.ode ~ _lt. h;a·s,_ J.mport•ai1t-· 
- ' . -

,,.. -· · · , . -.,.~:-Jiff t~·~:}~-tl:~:1:·~-:i ·. 
meaning both for the definiti_on of _offenses a~d, f~~ .-the deJinition of 

· the justification _defens~se 
• ,i -:, - • -. ~: • 

In that regard, the question 1of its 

adoption is. e~tensively c'o~s idered in connection 'with i(/~i°JW\,·.•~bel6w • 



1-s.. Variations. on the ·various te·rms of __ culpability:.;defined 

16. Oth~r State Codes: 

(a) New York has adopted a cbriden~~d variation of 
. . 

t:Ht Code's provisions-~ Connecticut has _copied_ it~ provisi~n irom -New 

1" ;;I'' k. CO n n e Ct i Cut pen a 1 CO de § § 4 and 6 . ·c 19 6 9 ) • .. Mi Chi g an has - d One the 

1
, 3 e with minor variations. Michigan Revised Penal Code (Final Draft 

t?~7) §H305 and 315. The New York Code, in ~§15.05 and 15.15 ;r~;ides: 

§15.05 Culpability; definitions of culpable mental states 
. . . . . ' . . . ' . . . . -

The f o 11 owing -def :f. nit ions are . a pp l :1. cab le t o . t 1~ i s ch apter·: 

1 • ' Intention a.11 y 1 
• A person acts intention a 11 y -· with 

respect to a result or to conduct described by a statute defining 
an offense when his ·conscious objective is to cause such ·result 
or to engage in ~uch conduct. 

2. 'Knowingly'. A person acts knowingly with respect 
to conduct or to a circumstartc~ desciibed by a statute defining 
an offense when he .is aware that his conduct is of such ·nature 
or that such circumstance exists. 

3. "Recklessly'·.-- A· person acts recklessly with 
respect to a result or to a circumstance described by a 
statute defining an offense when he is aware of and coniciously 
disregards a substantial and unjtistifiable risk that such 
re~ult will occur or that sue~ circumstance exists. The 
iisk must be of such nature and degree that disr~gard thereof 
constitutes a· gross deviation from the standard of conduct 
that a reasonable person would observe in the situation. A 
person who creates such a risk but in unaware thereof solely 
by reason of voluhtary intoxication.also acts recklessly: 
with respect there~o. · 

4. 'Criminal neglig~ncet= A person acts with criminal 
negligence with respect to a result or·to a circumstanci 
described by a statute defining an offense when he fails- to 
perceive a substantial· and unjustif.iable. risk that such result 
will occur or that·such circumstance exists. The risk must 
be of such n~ture and degree that the failure to perceive it 
constitutes a gross deviation from the. standard· of care that 
a reasonable person would ob serve in the s_i tua t ion~ 

§15.15 Constructiori of statutes with respect to cu ability 
re qui rem en ts o. 



11 1. When the commission. of an offense defined in this 
~hapter, or · so.me element of an offense, ·requires a particular 
culpable· mental-state, such mental state ii ordinarily desig
nated in the s tat u t e · def in in g -. the o f f ens e by us e of the terms 
. ' 'k i 1 ' ' -, . 1 · :intentionally , now ng Y-, recklessly. or._ criminal 
negli~ence', or by use of terms, such as 'with intent to 

-~~fraud' and 'knowing it to be false', describing a specific 
kind of intent or kn~wl~dge. Wheri one and only one of such 
terms appears in a statute defining an offense, it is ~resu~ed 
co apply co every element of -the offense unless an intent to· 
limit its ~pplicat~on ·clearly appears .. 

·2. Although no culpable mental -state is expressly 
designated in _a statute defining an offen_se, a culpab°le mental 

1 cate may nevertheless be req~ired for the commission of $UC~ 

offense, or with respect to some or all of· the material · . 
elements thereof, if the proscribed conduct necessarily involves 
auch culpable mental state. A statute defining a crime~ u~less 
cl~arly indicating a legislative intent. to impo~e strict __ 
liability, should be construed as· defining a crime of mental· 
culpability. This subdivision applies to offens~s-defined 
both in and outside this chapter." 

(b) The California Pena 1 c·ode Revis ion Project ·has, 

,1sence, recommended adoption of §2.02. (Tentative Draft No. 1,-

·, '1~403-406). ~ ... '55_. The Illinois Criminal Cod~ adopts §2.02(1),(2),· 

:),(4) and (9) of the Code using somewhat different terminology. 
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)ECTION -2".03 .. CAUSAL RELATIONSHIP -- BETWEEN CONDUCT AND RESULT; 
DIVERGENCE BETWEEN RESULT DESIGNED OR CONTEMPLATED "-
AND ACTUAL RESUL'J:' OR_BETWEEN-PROBABLE.AND ACTUAL RESULT. 

(1) C-0nduct is the cause· of a result when: 

(~) it is an antecedent but for which the result in 
question would not have occur~ed; and 

- . ,, ' 

(b) the relationship b~twee~ the conduc~_and~re~uit 
satisfies any additional causal requirements imposeci by. the C~~-e.-.:~!. by 
the law definirig the offen~e. 

(2) When purposely or k-~owingly causing a-,p~i-d.cuta;},}~-~-~ult _ 
-1~ an element of an offense, the elemerit is not established.if the. ' 
-actual result is not within the pur~~se .or the contempl~ti~n if~ th~ 
· .Jct or u n 1 e s s : _ _: : 

(a) the a c tu a 1 res· u l t · d i f fer s form that des ;lg n e d _ or _ 
cont em p 1 ate d , -as the ca s e may · b e , on 1 y _ in the resp e c t -·- t: h at · a ·.di f f ere n t . 
person or different property is injured or affected or that the injury 
or harm designed or contemplated would have been more serious or more 
extensive than that caused; or 

(b) the ~ctual result involves the same iind.~f injury -
Qr harm as that ·designe~ o~.contSrnplate~ ~nd is not·tbo·remote or 
accidental in its occurrence to have a [just] bearing on the actor's 
liability or on the gravity of ~his offense. ' 

(3) when \recklessly or negligently ca~sing ~articular 
res u 1 t is an· e :J,. em en t. o f an o f f ens e ; th e e 1 em en t is no t ea t ab 1 is he d if. : 
the a Ct u a 1 res µJ t . is n O t w l th in the r i $ k ' 0 f w h i Ch the a C t O r is . aware .· ,
o ~, in the casi-of negligence, of which.h_~ sho~ld he aware unless:. 

\ 

(a) th~actual result ·differs from the ~robable iesult 
only in_ the respect thai a d{fferent peis6n or different propir~y 
i _s in j u red or a f f e c t e d or that the. prob ab 1 e in j u r y or harm w o u 1 d have 
been m, 0 re S er i OU S Or m Ore e X t en S i Ve: th 'a fi th a t Ca US e d ; 0 r .· -. ;• 

(b) .. th.k actuS:1 res~lt invo.lves the· same' kind o'i~_/:t\.;jury 
or harm as. the probable result and is not too _remote or accid.e.nta.l .. in·-· 
its occurrence to have a [jus,t·] b-earing on the-·actor's i't"ah,il"ity o.r 

·. on th_e g_ravity __ of his offensee 
. . . . . 

.. _ - __ (4) When causing a particular result is a material 
of an ·offense for whf°ch · abso'iute liabii°ity is· imposed by iaw .. 

- element is not established unles.s- the actual result i.s. · 
consequence of· the actor ' s con chi'c"{'/ -, 

'* * 



. .. - '. - ' . ·. ·: ' .. ·.~. . 

•X:O defin'e .t'he :causality ·r-elatlo'nih1p· which sho:.~'1,.d g~ner,ally :be. 

required to establishliahiUty for su:~h offen~es _and also to deai 
. ' 

vith inevitable problems incident to var~ations betwee~~the result 
. . . ' i 

of the conduct and ·the result .sought or. conte.mplate_d ·by the_· ac·t .. o .. r or 

probable under the circumstances of the action. 

2. ·.The approach set ·for th here. is a substantial change_· in 

the way in . w h i ch · . the s e prob 1 ems w o u 1 d be faced from t. hat n·o w in ; us e • 

At the present t i me , t h·e 1 aw. .i s th a t the . defendant ' s con du c t mus t be 

both the a_ctuciL cause and .the _proximate .caus~- of the result, with_:)w.!1.~ch 

he has been charged. As t·o ~c·t.ual' ;~.a-~s ~t ion,· s_ee St ate v •·. \Ie i~~t;~t.'.:? 
41 N.J. 21,· 'at 36 .(196.:3)'. (Conviction of· defendant-doctor ··for ma~.~-;.;;:;·: -

slaughter .of twelve patients r~versed for failure_ of· prosecution to 

prove which of' various theories· 0 f ,alleged C r.imi.na l ly negligent .. act S 

a~tually cau~~d the death bf the patients) As to p~oximate causation, 

see State v. Reitze, 86 N.J .L. 407 (Sup •. ·ct. 1914) (De.ath. must be 

"the natural and probable ·result. ... crimin~l responsibility depends 
, ·,;: 

upon whether or not the injury which caused the death was the regular, 

natural and. likely cohsequince. of defendant's conduct. u) The latter· 

. ' . /: 
concept, proxim~te cause~ has presented e~ormously difficult problems· 

because of the· vaguen_es5.. of.· t.he term. S e e:. S t a t e . v • Re i t z e , s up r a ; .. 

(Tavern own~ r no t g u i 1 t y 1 f . ma 1l s 1 au g h t er _of cu st om er to w_h om he . 

lfq'uor wtiife·: knowin'g h,im to be intoxicated. 
,, . 

· Dea th was from 
. . 

o u t s id e t ave r n) ; . - S t a t e v • Lo r a Y · , : A 1 N ~ J • · ~ 1 31 · (19 6 3 ) 

.... ·i ,' 

prosecution arising out 

of a·heart attack.!· 

and "contributingtl_ cause); 
- ,_, f -~ ",. ' ~. 

prosecution arising out of death 
' ,., ' .. 

on ·def~ndant-husband's 



ra.ther than a vol,untary ·on·e ·s·o that the. chain ·of causati-on was .not 

·. b:r.oken); .Stat~· v. ·niamon.d, 16 . r6 (App ~ Di V •. 19 5 l )' . ( E_ ff e ct 

contributory. negligence of ·decedent upon '1:Lability. of \defe1:1dant in 
' ' ' 

automobile manslaughter prosecution· is ·_that· it IDay destroy ,-;proximat:e -

causatinn.) See genaYally Perki~~, Cri~1n~l-L~w
0

690-73B (2nd-Ed. 1969). 

3. Rather than attempt to sy~tematize these varient rules, 

the C-0~~ ~ndertake~ a fresh appia~ch on.what ap~ear • be the central 

is the ·Code's Drafters' reas·oning. for the approach taken·:.-, 

_ "Paragraph (1) (a) -treats but-fo~ cause .as th.e ca~--salit:.y 
relationship that norm~lly should be regarded ~s sufficient_,· 
in the view that thi~ is the simpl~, per~asive meaning of 
causation that is relevant for pufposes of penal law. 
When concepts of 'proximate causa~ion' disassociate- the actor's 
conduct and a result of which it ·was a_but-for cause, the 
reason· always inheres in the judgment .that the actor's 
culpability with reference to the result, L.e., his purpose: 
knowledge, recklessness ·or negligence, was such that it would 
be unjust to permit the result to influence his liability 
or the gravity of the offense of which he is convicted. Sirice 
this is so, the draft -proceeds upon the view that problems of 
this kind ought to be faced as problems 6f the culpability 
required for conviction and not as problems of 'causation' • 

.. , . P~_r_a __ graph:, (1) (b) C·Ontemplates, however, that this gener,al 
position may prove unacceptable in dealing with partictilar · 
offenses. In th~t event, addit~onal causal requirem~nts may 
be· imposed explicit 1 y ••. o • 

Paiigraphs ~2) and. (3) are ·drafted on the theory -stated~ 
They assume that Jiability requires purppse, knowledge, reck
lessness or neglig~nce ~1th respect to the re~ult which is an· 
element ~f the offense and deal ex~licitly with v~riations _
between the actual result' and that\ designed, con temp lated· ~-o--r 
threatened, as_ the _case .~ay he, stating when the variation is 
considered im~aterial; 

' ,., '...'.;- ./. 

Parag r·aph ( 2) is addressed _to the case, there the r, 3 

culpability requirem~nt with respe~t to th~ result i~ purpose 
or knowledge, L·e., where purposely or 'knowingly ·causing a 
specified re·sul t is a m-a terial element of· the offense.· Here 
if the actual r·esult is riot within the purpose or· the contem
plation of the actor, the culpabllity requirement :is'··not'': 

· established extept in circumsta~ces s~~ forth. in~sub-' 
paragraphs (a) and (b • 

. !8.i' ... 



11 Sub - par a graph (a) de a 1 s with s i tu a ti ·on where · the a c tu a 1 .· · · 
result differed from thef-result de.signed ·or contemplated onli 
in . the re$ p ec·t that a different person o·r. ·different property 

· was injured or iffecied or that the injury or harm designed 
or contemplated was more s ~r ious or mare ·extensive than that 
c·au.s e··d o Such variations . be tween <purpose or con temp lat ion 
and res u 1 t are mad e i mm a t er i a 1 , · as a 1 mos t c er t a in 1 y w o u'l d · be 
the view under existing law~ 

Sub~para~raph '(b) ieals with the situa~ion where the 
aitµal result involved the same kJnd of injury or.harm as 
that designed or contemplated but the prec~se injury infli~~ed 
was dif~erent or occurred in~a differ~nt way. Here the [Code] 
make s no. at t em p t t o · · ca t a 1 o g u e th ·e , po s s i hi 1 i t i es , ~ , t o 
deal with the intervening or c·oncurrent causes, _natura'r or· 
human; unexpected physical ·condit.ions; distinctions b·etwe·en 
the inflicti~n of mortal or ndn-rn-0rtal wdunds. It deali ·A 

only with the ultimate criterion by which the significance~· 
of s tic h poss i b i-1 i t i es o ugh t to be j u d g e d • [ i. e • ] •••. that the 
question to be faced is whether _the actual res~lt is 'too 
accidental in its occurrence to have a just b~aiing on the 
actor's liability or on the gravity of his offense'.· 

It may be useful in appraising either treatment of the: 
problem to note that what will usually turn on tl1e determin~ 
ation will ·not be the.criminality of a defendant's conduct 
but rither the gravity of his off~ns~. Since the actor, 
by hypo t hes is , has · s o ugh t t o ca us e a ·c r i min a 1 res u 1 t , he 
will be guilty of some crime under a well-considered penal 
code even if he is not held for. the actual result •..• Thus 
the issue in penal law is very differen~ than in torts. 
O~ly in form is it, in penal law~ a question of the actor's 
liability.· In s~bstance, it is a ques.tion of the severity of 
sentenc~ ___ w:tiJch the Court is authorized or obliged to· impose. 
Its ·practical importance thus depends on the disparity in 
s en t enc e. for the var i o us o f fens e s th a t rn a y b e in v o 1 v e d , ~, 
the sentences for an attempted and c~rnpleted crime! 

\ / 

How far {a] C~d~ ~ught to attribute importance iri the 
gradin~ of offe~ses ~o the actual result of conduct, as . 
distinguished from results attempted or threatened·, presenis 
an. issue of some difficulty which is of general imp~rtance · 
in the Codeo It may be-said, however. that distinctions 
of this order are to some extent essential~ at least when 
the severest sanctions -are involvedo- For juries will not 
lightly find convictions that will lead to ~he severest 
types of s~ntence unless the resentme~ts caused .by the.· 
infliction of important injuries have been aroused~ Whai

·ever abstract 16gic may sugges~, a p~udent legislator cannot 

' /'' 

disr~gatd these facts of l~fe in the enactmeQt of a ~ode. 
* * * :. 

these "_terms p 



.. ,' 

formulation should ~utfice fbi the .exciusion o! those situa
tions where the actual result is so rem~te from the actor's 
purpose or contemplation that juries can be.expected to 
believe that it should have no bearing·.on the actor's liabi
lity fdr_ the graver offense or,· stated differentli, on the 
gravity of the of~ense of which he is convi~ted~ * * * 

The advant~ge of putting.the issue squarely to the jury!s 
sense of justice .is that it does not attempt ·to force a result 
which the jury miy resist. It also leaves the principle
flexible for application to the infinite viriety of cases 

_ likely to arise_. * * * 

P.aragraph (3) deals with the ca~e .where reckl~ssness or 
negligence is the required kind of culpability and where the 
actual result is not within the risk of which the· ·actor was. 
aware, or, in the case of negligence, of which he should 
have been aw~re·. The principles ·proposed t-0 govern are the·_. 
same as in the cas~ where purposely or knowingly causing 
the specifi~d result is the material element of the crime. 
If the actual result differed from the probable result only 
in the respect that a different· per~on or different property 
was injured or affected, the variation is declared ·to be 
incon~equential. In other situations, if the actual result: 
~nvolved the sam~ kind of injury~~ harm as the probable 
res-ult, the question asked is whether it was too accidental 
in its occurrence to have just bearing on the actor's 
liability or on the gravity of his offense. ***The 
governing considerations are the same as in the situation 
de a 1 t w i t h b y · p a r a g r a p h ( 2 ) . II { M P C Te n t· a t iv e Dr a f t N o • 4 , 
pp. 132-13i (1955)). 

4. In the Secretary's opinion, the adoption of the 

approach set .forth in \_the Code: will have a much gre·ater effect upon the 

Jecisional process than it is _likely to have upon the result in specific 

cases._ For example, in_the Loray case, supra, the issue to be put to 
·-,_ 

\ 
the jury under §2.03(2)(b) woutd. be whether the death of an elderly 

robbery-muggery victim from· a heart.attack during the crime {~ince it 
,) ' . 

is the same kind of injury as, that designed) was 11 too remote to have a -
I 

. J us t bearing . on the gr_ av i t y o f [the a c tor '"s ] of fens e • u Thi s w o u 1 d 

replace the que~tion now put to the jury of whether the death ~as· 

"proximate cause" of the attack in that_ it was a "precipitating" and 

u ' 
contributing" natural and probab~e consequen.ce of it. 41 N. J. t 140-14L · 

A similar an~lysis applied to the R~itze~and Meyers cases ~hrii-.the 
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result. Reitze would, in all~ikelihood, result in a judgment bf 

acquitta~ on the ground that t~e fall~r~iulting in death was.too 

remote or accidental to have a just bearing on the actor's liability. 

the death in Meyers of the wife could ba found by the jUry not to be 

coo remote or accidental in the light of the attack by the defendant 

upon heJ'.'.. 
s... The rule in Section (2) (a) and (3)_ {a) as to >.t_he case of 

an unintended victim is, as Stated by" the Drafters of. th~ _ccid~,:,<1n 

v. Ga 11a$her, s5'}0J.l; 321 
accord •with-existing New Jersey lawe 

(Sup. Ct. 1912). 

.State 

6. Other State Codes; 
. . . . . 

(a) The Michigan Stud~ has recomme~ie~ the adoption 

of ~2.03~ except that .subsection (4) is omitted~ 
·see Michigan, Revised .·- .... ,• 

· Criminal Code (Final .Draft, 1967) &320. · California hiis rE!Orglinized the 

-

section but has recommended adoption of it substance, California Penal 

Code Revision Project (Tentative Drafi No~ 2, 1968), §408. · 

' ' {b) Conn~cticut~ New~Y~rk, Wisconsin, .Illin6is ~rid 
. ,• ' ... •' · .. :., .. ' 

New Mexico have ali eliminated ·any c~usatio~ section~ 

the com~on-law priri~iples in effect~ 

Th is ·w.ould leave .. . 



SECTION 2.04~· IGNORANCE-OR MIS°TAKE.' 

( 1)-' · Ignorance or ,mis take as to a matter of fa-ct· or law_ is 
a de-fense i.f: 

(a) the ignorance or·_ mistake -negatives ,the purpose, 
knowledgei belief, recklessness or negligencie re~uired to establish· a 
materi~l ~lement of the offense; or 

(b) .the law provides that the state of mind established 
~y such ignorance or mistake constitutes a defense. 

-f~. (2) Alt:hough ignorance- or mistake would otherwise afford 
a ·defens_e to the offense cha-rged, the defense is not -available if the 
defendant would be guilty of another offense had the siutation been 
as he supposed. In such ca~e, however, the ignorance or mistake of_ 
the defendant shall reduce the gr~de and degree -0f the offense of 
which he may be. convicted to those of the· offen;se of which he ·woul~ 
be guilty had the situation been as he supposed.: -

( 3 ) · A b e 1 i e f that co nd u· c t does no t 1 e g a 11 y - cons t i tut e · an 
of fens e is : a def ens e to a pros e cu_ t: ion f o :r th a t o f f ens e b as e d upon 
such conduct when: 

(a) the statute or other enactment •-defining the offense 
is not known to the actor and has not been published or btherwise·: 
reasonably made available prior to the conduct alleged; or 

(b) he acts in reasonable relian~e upon an official 
' statement of the law, aft~riard determined to be invalid or erroneous, 

contained in (i) a statute or other enacim~nt; (ii) a-ju~icial decision, 
opinion ·or judgment;· (iii) an administrati.ve order or grant of permission; 
or (iv). an off:J_c_ial interpretation· of the public officer or body charged 
by ~aw with._ .. P~-~-ponsib.'i.lity for the interpretation, administration or 
enf6rce~iit of the law· defining the offense. 

(4) The defendant mu~t prove a defense- arising undei 
Subsection (3) of this Section by a prepond~rance of ·evidence. 

, * * * * 

§2.04 Commentary 
/.~ 

1. Mistake of Facte .. This· section_ states _the -traditfonaLv·iew 
. .·· :_._:;_.:~·-·::~;: ~·./·/rf;-::. _·. -: 

that a mistake_ of fact may~constitute·a defense to_a charg~ when ·it 
. . . 

' .. 
negatives the existe·nce of an essential me.rital state reqll_~~ed _ for .the 

' •'. . . ... ·· 

crime or when it establishes a mental state which~is;recog~izedby 

the law _ as a ~ def ens e to the: crime • . See . MP C Tent at.iv e Dr~ f t No /-'. 4:, . 

· P<: 135° (1955).~ This would be. true~. of- cours·e,:.even 

· formulation we.rec added to.: the: Code: 



. ·"To put/the matter· ~his·-_'.way :,i:,s ·.,n/ot,>o·f _.course, to -say 
anything that ~ould not otherwise be trui 1 · even'if· no 

• provision on the subj-ect should .be made. As Glanville 
Williams summarized the matter, the r.ule relating to 
mistake 'is not a new rule; arid the,law_could.~be stated 
equally well without reference to mistake •••. It is 
impossible to assert that a crime requiring intention or 
recklessness can be committed although the accused laboureA 
under a mistake that negatived the requisite intention or 
recklessness.· Sue~ an assetion carries its-own refutati~n.' 
Criminal Law p. 137. This obvirius point~ is~ however,· some
times overlooked in general fotmulations purporting to require 
that mistake be reasonable if it is to exculpate, without 
regatd to ihe mode of culpability re~uire~ to commit the 
crime: .•• 

It i-s true of course , that w he the r ·. reckless n es s or 
negligence suffices as a mode of ~ulpabi~ity- wi~h respect 
t6 a given ~lement of an~offense is often raised for th~ 
first time in dealing with a question o-f mistake •••• The 
f a c t that _ th is may happen · em p has i z es the import an ·c e o f . per~ 
ceiving that the question relates to the underlying rule as. 
to t~e·kind of culpability required with respect to ·che · 
particular element of the offense involved." Id. at 136-137. 

illustrate these propositions see the following New Jersey cases: 

Fair, 45 N.J. 77, at. 90 (1.965) (one who intervenes in.a ::..;;..~-----
struggle under an ho~est and reasonable, although erroneous, ·beli~f 

that he is protecting apother who he assumes.is being unlawfully 

assaulted is exonerated from a_charge of murder because it negates 
' .. ,, 

. \ . .. 

the existence--·-of- the essential ~lement of ~alice.); State· v. Chiarello, 

69 N.J. Super. 479 (App. Div._ 1961)·_ (same); State v. Bess, 53 N.J. 

10 (1968); State v. Hipplewith! 33 N.J. 300 at 316 (1960) (same, 

self-defens~); State v. Hudson County News Co., 35 N.J. 284 (1961); 
•,••,•. I', 

State v .. Moore, 105, N.J._ Sup.er. 567 (App .. Div_.;, 1969) (att~~pt 'to_.:-,~rove 
.i"·_. 

reasonable mistake as to girl's. ag_e in carnal abuse -prosecution' rejected· 
. ·-··· . . . ·:.; -~';}{f•k,;{~':t:,i\!}ft 

because no ~-~ is l)ecessary as to that element);. State ,j.; ·:/''-,ii· 
.. , . :~ 

. . . ' .:., . ~ ._,. ~--~ ~: --,-:" - . ';1'°~~ .. 

KO e t t g en , 8 9 N • J • L • . 6 7 s· ·.c E " & A D 1 9 16 ) ( s ta tut e in t e r p r e t e d as n O t 
-; ' 

requiring mens~rea as to ~ge of persons:to who~ defendant· ser~ed 
--. -• - ct;~ ,:;~:., • • • --~•• 

liquor; proof of his reasonable belief ihereto ~xcluded.) · 
' • ·.' ·• :"Ji • ~~- "'· ••• ". 

· 2~· The Code does 
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. -

- ; . 
. . . . 

:· ' - . . - .. 

as to -mistake of fact.. In. the firs-t pla_~e~ ·_u~de·r. existing 
-.. :;.:·.-1:~~·,.~-···-,,- -: '.-. -~ ,_· :· --

. . . . :•·.· ·.. .· . . ·•. .. 

mistake must be: ••r.eaaotlable'' ~: See s·tate v. Fair, supr·a; os·tate _ v. •· 

. Chi a_r e 110 , supra ; . s tat e V • Bes s ~ s up r a ; ' s ta te . V • Hipple with , ' sup' r a • . . 

Th~ Code does not se~ forth such a·~equirement •. See-Arti6le III arid 
.. ;· ,. 

the Introdu<:,tory Note_ to' that Artlcl~, infra. I_t should, ho.w~Vt:!r, be . 

remembered that, under this Section, __ the mis take maY be of s':'~t a 
natu~~ as to demonstrate_negiigen~e or recklessness arid,_- th~refore, not ~

be a defense _to a crime requiring_.only one o_f those degrees:~ c:,~:.i~ulpability. 
' - • . -- . - ·- . ~ .:,'c.:':. ·'.!:-: -~::l- -'.:.,· ''.-~~-- ;-,, • . . - . - . -

3. _ T~e .second change is found· in II 2. 04 ( 2), Mis/:llk,{ eoi~~ 
.... ' .. - . -· 

is ~reque"ntly stated as. requiring that the mis take must be of ·su~h·:::- .. 
-~ ··.: •. _., ·, 

a natu~e. as to make the conduct non-cx-i-minaL ,Jf. it. i.s not, t~~ 

· mistake.does not exc~se at all~- This d~ctrine was first··esiablish~d-- · 

in sex cases_ in _which _the courts seemed to ·adopt the· posi._tio_n:·. that:,a 

defendant who engaged in this immbral conduct-ran his risk~pf .b~ing 
-,. · .. ': ·. ·- .· . :. -, 

guilty of whatever the ·fa~~s ultimately demonstrate regardless of~~~ 
- . . . . 

culpability.:. When the _defendant would be guilty of ~ome offense \inder _, 
\ . . . . ... 

his vi.ew- of---the facts,. it. is possible to (a) find him guiltY .. of.-the. ,.,. ·· 

gra_ver_ offense, (b) find him gui~ty of the lesser· off e~se, i.e. 9 . the 
. .. - ', 

offen,e·of which he would have been guilty were the facts.~~- h~ 
••• -~ < 

., ... · . 

believed~ them,]._(c). r1~d him guilty of the. greater offe.nse. but; l~m~~, 
,.,·,r. 

sentence· to. the lesser, o; (d)·- find him guilty of an.-attempt,,-to,-.c·ommit'.·>·.,<:.-·, 
.- ... _· - . ·- ·• '. ' ... ,. ,.. .... -~- , ...... .-:. : ... ,.,;..,~ ,.._.. :--:.- -· ~-: --· . -·, ·. -,~-~, ~- ,;:.,,, •::, .. , ";.,_ ~";.,~ . ., ~- ~:.'·\\~ ·. :,~~:· ;.: . 

,r ~ ..•• ~*• ' 

: ::tl::: e: e: ::::::. ca::: t C:: ef: :::v: :::: y t:: :: : s ::: : t:;}:::}!f 1,;i;!ilJiii~-· 
,' '_ -: ' . . ' . . ,• . ~ . '~ ' .... 

is _-negated· by the,· mis take but cari: b·e convicted·- of the_;, off 

. have.· been ·-committed if:. the facts-; ht1d, been· as 



4. Mistake· of Law. A great deal of confusion exists on 

because of two types of situatiorts are freque~tly 

~issed u~der the same he~ding. It is important to distinguish 
'11 . 
:.11 

1~en ignorance of the l~gal standard established by the statute the 
' )i 

~~dant is alleged to have violated and a mistake~as ~o some external 
I 

y/· of law which may des troy the mens rea for· the· crime charged_. The 
i Ii· · 

~~- proposition is that the accused need not be aware of _the standard 
.. 1:. 

;i1

b 1 is he d · by c rim in a 1 s tat u t e he is ch a r g e d with having vi o 1 ate d ~ 
,, ,, 

~efore, ignorance of, or mistake about, that statute does riot effect 
~ . 

-(culpability requirement nor constitute a defense. This is .the 
I• • 

~ . 

-~--of §2 •. 02(9), discussed previously in the Commentary to that 

This is our ·1aw. Stat~/v. Hudson County News Co., ?S N.J. 

·r(1961); ~tate v. ,, DeMeo, 20 N.J .. 1 (1955); Morss v.-Foibes, 24. N.J. 

Western Union Teleg~aph Co., 12 N.J. 468~ at 
.___j 

/i ( 19 5 7); S 1; at!' V , 

~492 (1953); State v .• ·Halstead, 41 N.J.L. 552 (E.&A. 1879}i Cutter 
r: . 
I· 

s:.. State, 36 N.J.L. 125 (Sup. Ct. 1873). 
Ii 

Ii 
Where, however,\ the crime requ~res mens rea and the mistake 

~ign~rance negatives the particular culpability requirement 6nder that 
( ' . 

~tute, the mistake or ignorance excuses. Into this category, f~ll 
1, . . 

!~ " s p e Ci f i C in ten t II . C .as es -- ( " p u r p O s e 1 y II u n d e "r th e CO de ) "W h e r e a m i s t a k e 
i - ... ~ . 

~ iiri~rance ·of the law dest~oys that intent. Cutter ads~ State, supra. 
i ' . ~-.. ~--- :" . . 

:~era~ly, such igno~ance or mistake :must be reasonable. Howe~e~~-
!_: '.;' ;;. . :";_,,,.:'·: 

there is ~o culpability reqtiirement·-as to the element about· 
~~~ 

a mistake was made~~ belief, no matter how reasonabl~, ~~n~~t 

·rn- the leading case of State v. Long, 5 Terry 262 65·A2~ 489 
•·,·· 

Sup. Ct. Delo 1949) the _c~urt held _that this ·rule di~ not apply_~here .. 
,- .... =- ., _ . ___ ;L -- .·.;_· -':·- - •• •• • ·:~--~~:.-:._,;:-._::- .. ;,~.zt(\f? .-.. ;.: .. ·-~~ 

h·e de~ end ant had , in good fa :l th , consulted an at torn e y a·b out t t h_e ·-~ . 
· -. . , !, .: - • · · .,:. ,_:::- -;t~----- ·.1 ,:-. --~ ·~~ )~. ··.·. ~:·- ~. - · · .' .. - .. · ... - :: .,· .!.' 

alidi~y · of his ~ut-of--sta.te divor.ce. ·a'nd thereby :}:o_tild 
:~:; ', : • ,r •=- • •-- : ._\;~\:,_ ••:~ \,,{i-• :•:'~ ~ • :• • •;•~~r ~} ;,•~ ~••_. r -":-~ft•••'';. •~:. ~::_,.•: 

proo~ his· ·belief.:,·. Th_e New ··ie_r!{e'y: 
. .-·:: /\}1~.- i 



,; :1 

:,'a:ipply. Long. in a bigamy ·prosec·ution in whi·ch a· Mex-ican mailorder· 
1; ill .·. -: . ·-, ... ·;_ 
ii! 
,/tr·ce was 'di:sclosed to the. clerk_ charged with iss.uing marriage 
:' 'i ·,,_,_.-; . "·,., 

::Jnse. · ·state. _v. ·neMeo, 20 · N.J .· (1g·55). The -basis of Justice 
;1 11 • • • • -.· ~: • " i 

1 . . ' 
bbs' Opinion for the C6urt is unclear and could have been (1) a 

,: i 
'I 

,'I i11 

f.llsal t.o expa.nd the common law_ rule; (2) a bel'ief that.it was 
''I 
: :/ 

~~asona~le.to believe that a rnailorder Mexican di~orc~ was valid; 
: .1 . . . 

:!(3) a failure tci ~quate -the court clerk in DeMeo with the lawyer in 
' I 
'1; 
/ :i 
'rl • 

The mannei of app·r9aching this are-as is to eq1:1ate the mistake 

1

~la~ to the~mistake of fact. If the mistake, reasonable or u~rea-
. 11 . 

i ' . 
inable, negatives· the culpability requirements of· the criminal 
Ii 

tilatut~- it is . a defense regardless of what'· "those requirements. are .. · 
:/. . . . . . . 

~ would .not be limited to llspeci{ic. intent'_' situations. This 
I . 

,, 

~ . . . 

on~titutes a material enlargemetit of the defense. Of course, if another 
11 . 

JI . 

rime's ·requirements are met had .the law been what the defendauL 
!I. ii . . . 
/I . · .. 

tst~kenly beliived it to be, he ~ould be guilty of that cri~e. ~2~04(2) 
·11 
I/· 

ii 

5 •. The Code also estalbishes three excepti.ons to the· rule 

11 

:if § 2 • 0 2 ( 9 r . that ·1 g n Or an Ce Of the '1 e g a 1 s tan d a rd Of . the Crime w i th 
;/ 
I . 

}hich--d~f~ndant. is charged d6es not excuse:· (a) It is a defense where 
~ ' •• , . , C ' , . 

~he crimirial statute.itsilf piovides that kno~ledge of its existence 
I , 

:I. s ·n e c e s s a'r y • II 2 ~ 0 2 ( 9 ) • . ·. S t a t e _- v . C u t t e r , . s u p r a , i s in a c co rd • ( b ) I t 
:1- ' . . . . . 

. ' - . 

~s a defense w~eie thi iiimiri~l·stattite itself has not been publi~hed-~ 
.I •. . . . . . 

'in Or m;a de -··av a i 1 ab 1 e ~ ' § 2 " 0 4 ( 3 ) ( a L . ( C )' I t is . a de fens e vi here . the 
·I 
'I 

~defendant relies upcin som~·official pronouncement _that_.his :conduct 
. . . ' .· . 

criminal~ 82.04(3)(b). All three of these ca~egories di~lt 

the form~latioti ar~_said to involve situati~ns whe~e_th~ .act 
I • I ..• } • . 

_: charge_<l. is cons_istent with entire law--_abidingness of t_he: actor ;·.;iwhere 

thi -ossjbilitj:of coll~sion {s minimal and.a judicial;dete=inaiion 
,, ',,, 

belief ~in legaii~~ should~not 
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substan·tial difficulty_.· MP.C Tentative ·oraft No. 4,. p. 138 _(1955). 

·whili section (3) would clearly work a ~h~nge in New Jersey law,_ 

there ar~ preceden~s whi~h le~d to the ~oriclusion ihat it i~ not 

entirely out ~f step with _our State's judicial thbught. In·l873, the 
. - ' . 

Supreme Court stated in Cutter ads. S.tate, 36 N.J.L.. 125, that .the 
. ' ' . 

legal maxim that II ig~o ranee o"f the· law does . not excuse u· is. subject 
. . - . '. . ~ '. ,· . . . ., ' 

to certain important exc·epti.ons, i.e·., wher.e the law is not settled, 

or is obscure and ~here the guilty intention heing a necessary 

constituent 6£ the· p~itic~lar offense, is dependent on a knowledie 

of the law. Further, 

"When~ the act done is ·tri'a 1 urn in ~' or where the law which 
has been. infringed was settled and plain, the maxim, in. its 
rigor, will be applied; but where the law is not· settled, or 
is obscure, and where the_guilty intention, bei.ng a necessary 
constit~ent of the p~rticu.ljr offense, -i~ dependent on a know
ledge of the law, this rule,· if eriforced, would be misapplied. 

And in State v. DeMeo; supra, a bigal:Ily prosecution, the court followed 
. . . 

the traditional view that a mistake as to the right to remarry would 

not excuse_but theh werit on to 
. . 

"expressly withh~ld d~:termination as to the availability 
'in sittiati-0ns not before ~s•.~.of a defense to a bigamy 
prosecution resting upon the defendant's honest belief, rea~ 
sonab ly en t ertaf-n,._ed, that he was legally f re~ to remarry •••• u 

( 2 0 , N • J ., a t 1_ 4 • ) · . 

See also Mr~ .rustice Wachenfeld' s. dissent in DeMeo 20_ N~J •. at· 1s·. 
/ 

There are, however, strong state-ments. in· other· opinions ·that would lead 

to the conclusion that r,eliance guch as that· set forth in §2 .04 (3) 
- . . . 

could never·excus~~ State v. Western Union Telegraph.Co~,· 12~~~J~ 
• • l • 

4 6 8 , 4 9 3 ( 19 5 3 ) - (adv i c e · of co u n s e 1 ) ; S ta te· -· ~:. ' Prus s er , 12 7 97 ', ·. 

. ' . 

( Sup • · C t • 19 41 ) ; S t a t e v • At t i ~ 12 7 N • J ~ L • 3 9 , 

affirmed 128 'NcJ.L~ 

(195 7 ); 



'3.8 

6. ·New York has substa~tially adopted the Code~s ptovision 

i/has added a sp,ecia1 provisi_on to· exclude the nece~sity of proving 

~ns rea as to a child's ag~. N.Y. Penal.Law §15.20-· (Attached);- --;---
:1 

~igan had proposed adoption of the first paragraphs of the 
!i 
I . 
JYork Code but has added a special provision as to ~istake of law. 

,tached). · Califo.rnia' s ·Study Commission. has substantially redrafted 

~ section to ·simplify it somewhat and to make the mistake of law 

~tion more explicit as to what it is intended to do. 
J . 

(Attached). 

i1nois is substantiaily_in accord 
i/ ,• . '.,. 

with the -Code. The Wisconsin-
ii . 

ae- provision is also attach~d. 
ii 
1! 

:/ 
1/ 

" 
(a) New York Pena·1 Law §15.20: 

ii Effect of tinorance or Mistake ~po~ Liability. /: 
,/ 
1' 

ii 1 • A person · is not re 1 i eve d of c rim in a 1 1 i ab i 1 it y 
for conduct because he engages in such conduct under a 
mistaken belief of· fact, unless: 

(a) Such factual mistake negatives the 
culpable mental state required.for the commission of an 
offense; or 

(ht.The statute defining the offense or a 
s·tatute related thereto expressly provides that such factual 
mistake ~onstitutes. a defense or exemption; -or 

(c) Such factual mistake is of a kind that 
support~ a defense 6f justification as defined in article 
thirty-five of this c~~pter. 

'2. A pe~son is: not relieved of criminal liability 
for conduct because he engages in such conduct under~ a mist~ken 

~belief that it does _not, as a matter of· law, constitute an. 
offense, ·unless such mis taken belief is founded upon -an 
official statement of the law contained in {a} a statute or: 
other enactment; or (b) an administrative order or giant 6f 
permission, or (c)- a judicial decision of a state or federal 
court, or (d) an interpretation of the statute or law relating 
to the offerts~, officially made or issued by a public serv~nt, 
agency or body charged or empow~red with the responsibility 
or privil.ege of administering, _enforc_lng or_ int_erpreting _such 
state or law. : .•. 
. _ _ 3. Notwithstanding the use. of th

0

e te~m 'kno.wingly' 
':in_ a:ny: provisi-on of this. chapter defining an offense in. which 
:the .age .of 'a chftd 'is' an' element' th.ereof, knowledge by t_he . 
_def e··nd·a.'n·t ,o"f .the age of. su~h- _child·:·.,.is.'. not ·a·n ·e1emen,,t ·of. a·ny such· 

.. offense ·'and it· is.· not, unte·ss expre·s·sty so provided, a. defense 
to a pro'sec_ution therefor that_ the defendant did not know. -the age, 



. of the child or believed such age to be' the .same as or greater 

than· that specified in the• statute." 
',.: -. '>:· 

(b) -Nich1iaD Revised Ctfminal Ca4e FFtnal nxaft, 1961 
·§325: 

Effect of· Ignora~ce or Mistake up~n Liability. 

(1) · (Same as Paragraph {1) of the New York 

Penal Law BlS.20] 
(2) [Same as Paragraph. (2) o.f the New York 

Penal.Law §15.20] 

11 (3) T~i burde~ of injecting the i~sue of. 
mis take of 1 aw under subs e ct ion { 2 ) is on the defend a n.t , 

. b~t- this does not shift. the burden of proof. 

(4) A mistake of law other than as to th~
existe~ce or meaning of the. statute under which the 
def en:dan t is. prosecu tei:I is relevant to ·dis prove the s pee if ic 
state of mental culpability required bT the statute urider; · 

which the def endan_t is prosecuted." 

( c) California· Penal Code Revis ion ·Pro ec t 
(Tentative Draft No~ 2~ 1968) §500i 

Ignorance or Mistake. 

(1) A person's ignorance or mistake as to a 
matter of fact or law is a defense if it negative• the 
•culpable mental s.tate required for the offense or establishes 
a mental _state su·f f icien t under the law to , constitute a: def en.Se. 

(2) A person's belief that his conduct does. 
not constitute• crime is a defense only if it is reasonable 

and, 
(a~ if the person's mistaken ~elief is ~ue 

to his ignorance 6f the existence bf the law"defining the · 
criine, he exercised all the ca:re which, in.the circumstances, 
·a law-abiding and prudent person would ex,,rcise t.o ascertain-

the law; or · 
(b) if 'the person's mis taken belief fs due 

to bis misconception of the meaning or application of th~ 

law defining the crim~ t~ his conduct, 
(i) he acts in reasonable reliance upon 

an official statement of. the law, afterward di!terudned t.o .be 
invalid or erroneous, contained in a stat'Ute, judicial 
decision, admi~istrai:ive order or grant of permission, or an 
Official interpreta;ion of ,the public officE,J 0%' body charged . 

. by. law with. the responsibility f or/interpret:t:11g, adminis ing 

· enforcing- the law defining the ime · · 



(ii) he otherwise diligently pursues ail 
means available to ascertain the meaning and application of 
the crime to his conduct ~nd hone~tly ~nd·in good faith 
concludes his conduct is not a crime in circum~tances in 
which• law-abldi~g and prudent person would also so conclude, 

(3) The defendant must prove a defense arising under 
Subsection (2) of this section by a preponderance of the 

evidence. 
_[(l) Any defe~se arising under Subsection (2) of 

this sect.ion is au· affirmative defense]" 

(d) Wisconsin: 

"(1) An honest error,· whether of fa~·t br of. _i"aw 
other than criminal law, ls a defense if it negatives thj 
existence of a state of mind essential to the crime. 

(2) A mistake as to the age of a minor or as 
to the existence -0~ constitutionality -0f the section under 
which the actor is prosecuted or the scope or meaning of the 
terms used ;l.n that secti'on is not a defense." · 
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SEC·rION 2 0 ·o 5 ~ ------- . •\. 

., . 

·. WHEN CULPABILITY RE()UIREM~;NTS l\RF. n1APPL'ICARLF. T·o .. 
· VIOLATIONS AN~TO~ OFFENSES ·DF.FHiEh BYC-OTI~ER-ST-A'l'fiTES; 
EFFECT-DP.,. ABSOLUTE Lll\B ILTTY IN REDUCJNr, -GP.ADE : OF - .. -
OFFEN SF. T() VIOLl\TION. . . . . ------ ---- --~--

(1) The· requirements.of culpability niescri~ed ~y Sections 
2·. 01 and 2. 02 do not apply to:· 

(a) offenses which consiitute violations, urtlcss the 
requirement. involved is included 1n the definition of the olfensc or· 
the Court •determines that its application is consistent with ~ffective 
enforcement of the law defininq the· offe_nse; ·or 

(b) offenses defined by statutes other than the Code, 
insofar as a legislative purnos~to im~osc absolut~ li~~ilifj for ~uch 
offenses or wi~h respect to any_ .!11aterial clewent thei:-eof, plainly appears. 

(2) Notwithstandinrr anvothbrnrovision of existino law and 
unless~· subsequent statute oiher~ise pici~ides: 

(a). wheri absolut~ liability is impos~d with r~spect to 
any material element of an offense defined hy ~ statute oth~r than the·· 
Code and a conviction is based upon such liability, the offense consti-
tutes a violation; and · · · · 

(b) althouqh·aqsolute liability is imposed by.law with· 
respect to one or more of th'e material elements of an· offense defined 
by a statute other than the Code, the culpable commissio~ of the offense 
may he charged and proved, in -which event' ncqliqence.with respect-to 
~uch elements constitutes sufficient cul~ability and the classifi~ati6n · 
of th·e offense an'd the sentence that may he imposed therefor upon con- .. 
victiori_are determi~ed by Section 1.04 a~d Article 6 of.the Code. 

·* * * * * 

~-2.05 Commehtary 

1. The Code in this Section makes a "frontal attack" on 

·-. absolute liability in pena.l law, whene~cr the off~nse carri~s the pos

sibility of a sentence of imprisohment. MPC.Ten~ative Draft No. 4, 

p. 140 (1955} •· ;h~ method us~d· is not to abroqate ~iuch liahili~y but, 
·, ··.} 

to provide· that when conviction rests. upon that basis ·the 'grade· of the 
. . .. ' , ' .. 

offense is reduced ·to a >J'violation". . Under § -1,, 0-4 (5),. a violation 

not a crime and under§ 6~02 dnly a 



ana,: 
I 

::sufficient·· culpab.ili ty &'•·· .Ib.id .:: . 
. ...., -----. 

2.'."- This position is made to apply_ not ·only with respect\:to,"'·:::;. i: · 
lt~!!!ses.defined by the Code but also. to thf! State's entire body of law 

ifot which.p~nal: sanctions may be imposed •. The Drafters of the Code 
~!1tt2f/ •:i · ·.·. · · . . 
l)lfi~:Iieve this to· be essential because most strict liability offense·s: 
rr1UU2\f .·•• . · -
f~:tft'ate found· in specia~l regulatory legis1ation: "We have no doubt th~ 

,i~~t'.elllpt is one which should be made, ~he liabilities involved are 

Jindcfensible in principle, unless reduced to- terms ·that insulate- con-· 
'.-if><.:, . ,, 
·.w:viction ftom the type· of· moral· condemnation that is and pught to be -
Ji\::.:, .. , . . 
J>implicit·when a sentence 
:: lf: :~~:, 

of imprisonment rr,ay. b~ imposed.· .In--the absence 
' . 
\ ,t.: ' . , 

}bf minimal culpability, the law has neither a deterrent nor porrective. 
1!:-· ' ' ,. 

·.f;or a-n incapacitative ·function. to- perform." MPC T~ntative Draft No •. 4, II~· 14 o ( 1955, • The riontrary argument ~hich is made in· favor of abso-

:flute liability is that it.is· necessary for; ~nforcement 6£ the partic~, 
J/::. . . . . 
)r'ular statute where it· obtains.. "But if practic~l enforc~rncnt can ·not · 
+··-
i(; ·,, '. 

tundertake to litigate the culpability of alleqed deviation from 1ec:ral 
1).: .· .· 

l\~equirernents ~- we do not see how the. enforcers riohtly can demand use ' 

W:\<'·--_· .. 
(JK\of the penal sanctions for that purpose. Cr~me does and· should mean 
i·~~~'.~(i,j. 'c •• ,-., • • 

\lij~tt{jJf<··!,. .. · _, · . _. _· 
~6ondemnati6n and no cotirt should have to pass that judgment unless it -
t:~;3~;?~;}°: · -
rcan declare that the.defendant's act was wronq. This is too funda-
ff.f:iift: :: ' . 
~mental to be compromised. The law goes·'far enough if it permits the 
:t-~'- . . " 
i\~/- .· ·. ' ' . 
;?dmposition of a morietarypenalty in cases.where strict-liability has 

){blen .imposed.'' . Ibid. 

3. ·. . .This section· would· work a very-· substantial change in.• 

~{i~;,sting New Jersey law. There are many instances in our law--both 

~f;f:that which is traditionally criminal· and that which· is "r·egulatory"--:- .. 

. ,·_:·,'.ri .. 



v.· Hudson 

,,_·.'.; '. ',<1961) (particlJlar st~tute· held to require ·--- --
~fi)~l?I::\', . · ·. 
fl\~} "Since: ·abs()lute ·c~iminal liability~. ~m~y J1arshly result in the imprison- .· 
tt::;,.,·,.·. . .. . . . . ' . 
q:1 ·rnent of persons who are not morally culpable, it has understandably· 
\)::-:<.-:.. . , ~-·· . :_,( . .,. ~ 

· ·, .. '!;j~;~cei-~~d ~ri ticism in academic. circles •. •'.. :• •• _The modern judicial· trend 
if,l]f'.);('::> .. ·- , . . · · · 
:1r·is fort~nately the other way.");.Morss v.--Forbes, 24 N~J. 34.1, at.358 
fL':_... -

r:1t;::•_;·(1957) ( "Within reasonable limits, the_ Legislatu:i;:e has the· po~er and· 

;:i/:the right to. designate the mere doing of an act as a cri111e, even in.··· 

~~ the absence of the mens reawhich was a hecessary prerequisite at. 
t,: ~-·- ---

,i, ~onunon .law •••• .Where wOrds clearly indicating the reqUirem~-;t-~f a• 
·~· ~!-: ·. ~ 

:f criminal intent are ·omitted1 .the issue becomes one of· statutory con-·· 
It .. · . . . . f sfruction to~scertain the meaning.of the.legiSlatiyebody."); State 

l v. DeMeo, .20· N .J ~ 1,, 8-11 (1955) ·(bitramy pr,osecutioh); Sta:te. Vo Lobato, 
, 1~·.' . . . - ·, . .· . . ' . . . . .• ·- --

li .1 ,N ·• J. 137, 149-1S0.(195ll; State v. Moore~ 105 N.J •. super~ 567 JApp. 
l·::>:.· .. -. . . - . . t1 . 

[,'.Di~. 196~). (carnal abuse prose·cution--stric_t liability as to girl's 
ik/;: ·. . 
~~age). For cases in othe~ juiisdictions see MPC Tentative Draft ·No. 4, 

L~t· 141-14.5 ( 1955) • 

i,),/. . .. •· .· .4. Since the time of the drafting of thEi Model Penal Code 

c·,~d. the·· comments. justifying that position~-. there have be.en decisions 
\ii:t:t ·.•~' ' ·.· ' ' . . . f ·of the Supreme·courtof the United States· indicating that th~ States· 
'I(·/· . . • . 

twill. have less freedom than -was once thought (see United St~_te..:~.-~~ 
!:·· ,· · .. · .. ' ' . 
\I,· !_3alint, · 258 U.S. 250 · (1922) and· Shevlin-carpenter Co. v·. Minneso!:~, 

57 (1910); United States v. Behr~an, 258 u.s~ 280 (1922)) in·. 

crimes ~ithout mens rea. See Robinson ~California_,. 370. U oS. 

\:.}.?f\,<_19~2)f Lambert v. Californ~°::' 3!.>5. U.S. 225 ( 19·57) i. Smith ,t~., 
';,:: ': ... ,;.: ',,, .. , . ·• ' ' 

<Ca1tfornia,.::.J61 U.S._ 147 .(1959); but~~-, p2.well Ve T~~~~,.· 392 U.S·o 

/{Sl· (196°8).::;:. · See also Morissette•. v~ Uni'ted States,,.· 342 lJ: ... s:.~ 246' (T9::5'2l·. 
·,,.'''._·•' ,,, ' ,. ·"·. ·. 



of Mr. Justice Jacobs· in the Hudson County News co. case ( 35 N ... "'f. at> , 

289-294) lead-to the conclusion that consideration of eithe~ the Code's 

position or some intermediate position would be appropriate. 

s·: Returning'. now to the draft of the Coj:le, §2a05(1) (a) 

acdepts strict liability for ali offenses w~ich are graded aa viola-, 

tions,. i. ~~, for which a ·sentence o{ imprisonment may not be imposed~-

a culpability requirement is included in the defiriition·of the 

offense orthe Court determines that application of such a requirement. .. 
.. · 

· is consistent with effective- enforcement of the law defining--the 

The assumption . is that for thc~e lo~ grade offenses culpa-· 

requirements ordinarily will be stated expr~ssly if the Leqis

lature intends to include them. If the law is silent, tl1e presumption 

is that strict liability should prevail and to require a culpability: 

the Court must make an. affirmative determination that such is·· 

consistent with effective law·enforc~ment. This devi9e is intertded to 

eliminate the large amount of uncertainty which ·now exists. !'·~Pc Ten

tative Ora£~ No. 4; p. 145 (1955). 
~ 

:As·to-crime5, a~ distinguished from violations, the qppo~ite · 
. 6' 

.presumption ·is applied and $Ubscct-ion (1) (b) accepts strict liability.· 

when crimes are defined by.a statute other than the Code only if a 

legislative purpose to impose strict liability plainly a~pearso The 

Drafters of the Code express the.view that a mere absence of words of 

_culpability might be a sufficient ex~ression of legislative intent to 

lead to the conclusion that strict iiability was intended in some 

iristances. Legislative acquiescence in a construction of a statute as· 
' ' 

ta strict liability crime., _without amendinq the statute; miqht reason~-· .. · 

:/~bly be regarded, in. their vie, .. ,·, as evincing, a.- legis.lative,- purposJ~.: · 

..... :...,~. . 



on :_stri~t .liability,. the · ,,_ 

· not impose strict liability· for any crime which it 

\ 

· 7~ _As exampl~s of positions taken by other states on·this 

the statutes diafted for New York ~nd Illinbi~ at~ attachede . 

... (a) New Yo.rk Penal Law §15. 15 (2) ::. 

"Although no culpable mental. state. is e>{pressly 
.~esignated in a statute defining an offense,La culpahle ~entaL
state may ne~ertheless be required for·the ~ommission of such 
offense, or•with respect to iome or ,all 6f fhe mate~i~l elements 
thereof, if the ~roscrihed conduct necessarily involves sucih 
culpable mental state. A statute defininq a crime, .unless 
clearly indicating a legislative intent·to impose strict lia
bility, should be construed as d~fininq a ciime of mental cul
pability. This subdivision ap~lies to offertses hoth in and 
outside this chapter .. "· 

["Crime" is defined to mean a felony or· a misdemeanoro 
''Violations II are Iiot crimes but are punishable bv imprisonment 
for up to· 15 days. Pre-existinq norf'""".criMinal o[fenscs punish
a·ble for· more than 15 days are also made· violations. §§10. 00; 
55.10] 

(b) I1lifiois Criminal ~ode §4-9: 

A•person may be ~uilty.of an offense without having, 
as to each element thereof, one :of the mental·· s_tates described 
in Sections 4-4 throuqh 4-7 if the-offense is a misdemeanor 
which· is not punishabie·~by incarceration or by a.fine exce.edinq 
~$500, or the statute definirtq the offGns~ clearly iridicates a 
legislative purpose to impose abs6lute liability for the conduct 
described. 
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lsEcTION ;,,,::., 2., 06. · ·. LIABILITY FOR CONDUCT OF ANOTHER; COMPLICITY •. 
-~{~'.-~> .. ~i~;'~:~--:?~;~_. ~ 

::>: (1) A person is guilty of an· offense if it is committed-·by 
:( his own conduct or by the ccnduc·t of another p·erson for which he is · 
f:leqally accountable, .or both • 
. ,v·.,.·· 
{!,':" ,· I, (2) A person is leqally a~countable for the conduct of 
;!':/' another person when: 
f/i: . 
~~ (a) actinq with the kind of cul~ability that is suf-
[::ficient for the comrnissio; of the offense, he causes an innocent or 
11 

· .irresponsible person to engage in such. conduct; or { .· 

:r· · (b) he· is made accountable for the conduct of such it-
~· other person by the Code or bv the law tlefininn the offense; or 

'['::/. (c) he. is an accomplice of such other person in the 
ft..s.\com.mission of the· offense. 
!I:,, ,· 
(;··· 

+·. 
:r 

(3) A person is ·an ~cco~plice of ~nother person- in.the com
mission of an offense if: 

(a) with the purpose of promoting or facilitating the 
.·_commission of the offense·, he 

-\, 

(i) solicits such other_ person to c6mmit·it: or 

· {ii) aids. or, agrees or attempts to aid such other 
person in plan·ning or committing it; or 

(iii} having a_.:le~al duty to prevent the commis
sion~ of. the offense~ fails to make proper effort so to do: or 

1
~!- (b) his. ~onduct is expressly declared hy law to estab-

ijX~'.titsh his complicity. 
· (4) When causing a particular result is an element of an· 

f~-6ffense, ari accomplice in the conduct causing such result is an accom
.,:,_ pl ice in the commission· of that offen~e, if he acts with the kind of · 
,:_:' culpabilit~,, if any, with respect to that result that is sufficient 
, •.,. for the commission of the offense. 

\~; (5) A person who is legally incapable of committinq a partic-
., ular offense· himself may be guilty thereof if it is _committed by the 
.conduct of another person for which he is leqally accountable, unless 

liability is inconsiste~t with the"purpose of the provision ~stab-
shing his incapacity. 

(6) Unless otherwise provided by the Code or hy the law 
fining the offense, a person is,.not an accomplice in an offense com
tf~d b~ another person if: 

(a) .. he is a victim of that offense; or 



the of-fense-;is so defined that his conduct i's. 
to its commission; or - --.-

(c) he terminates his complicity prior. to the commis-
df the ·offense,_-:·and---

{1) ·wholly- deprives ·1t of effectiveness : in the -
commission.of the offense; or 

. _ {ii) gives timely warning to the law enforcement 
authorities or otherwise makes proper effort to pre·vent the 
commission of the offense~ 

(7) An accomplice may be convict~d on proof of the commission 
the offens~ and.of his complicity therein, thouqh th~ person claimed 

to have committed-the offense has not been prosecuted oi convicted or 
has been convicted of a different offense or d~aree of offense or has: 

immunity to prosecution or conv.iction or has been 'acnuitted. 

* * * 11 * 
§2. 06 Com-mentary_ 

1~ General Purpos~. The objective of this Section is to 

that criminal liability is based upon behavicir·and to delineate 
.' . . ·.• .·.:·, •'· . ' '; .. · . .. . . . ' ,, 

_all situations in which crirninal-llabil-ity _n,ayrcst in whole or in 
i.r·'./:='->-: 

t·part upon beha.vior of another~ Where such liability depends upon 
I . . . . [. . ",, . 

l-
1< sp~cial consid~ra~ions invol-ved in the definition of particular offenses, 
·:''..··,:_-,- . ' . , 

). ·-,~,\,f:: • 

X:;·this section calls attention co the· fact tha_t cases of this k:i.nd exist 

and points for' their decfsion to the,definition of the crime .. But 
, , ' 

. _.. . . 

insofar as·a determination rests upon general principles of_liability,. 
, ..• 

cs ,. . - . . . 

; those pr~nciples are here set forth. MPC Tentative Drafi No. 1, p. 13 
. ' . - . \ 

The ~ain areai oi existing law thus covered by the. section 

- are those in which -c-rimina{ liability- r~st~ on the hehavior of an 

:: ~nnocent or irresponsible agent, joint criminality or accessorial 

:R~~~icipatr~m through aiding; abetting and conspiracy. Accessories 

!'.l1f1t~;)'~'he fact are not included •. They are treated as violating a 

\/sep·;;~·te
1

;'crime under J\.rticle -242. o'f the"·_cod(-L"' -They _a,re' so treated . 

i:f'.i!i(\i:¥if{tMh•_---.\=c:·,:.:it.·<''•;._.: 
s~nde~ ~~i~~irin 1R~~ 

.. ,/\ r.( ;(:/'·.:.:;1:..·,~:;_··,:: 
1L .1' --~ _- ?7\ ! R'i-2. - : St.ate v .. ·sullivan. 77 -N .-J. -Suner .. 



The -Sectioti-~ifferenti~tes the different modes of co~plicity 
. . . . 

a crim~ for th~ purpose of developinq their cbntent. It does not, 

howe~er, contemplate that such distinctions should have a procedural 

MPC Tentative. Draft No.-. 1, · p·. ·· 13 _ (19 53) /· 1's is true in 

New Jer'sey today,· whi_ch · has abo1ished .. the common law distinctions be- · 

,princi~als·and accessories, it is sufficient under the Code to 

commission of a crime. Id. at 13~14~ N~LT.S. 2A:B5-14; · State ._ _______ _ 

-~-~_Western.Union Telegraph Co~_,· 12 N.LT. 468, 494-495 (1953): §~?~-~--Y~. 

_ ~~9peE_, 10 N .J .. 532 (1952); State v. Jacrrues, 99 N .i.7. Super:· 224', 235 
- • 1 

(App. Div. 1968) ~ .Notice that the system em~loied.hy the Code does 

:not employ the term ''principal~',.• finding ·that_ unnecessary. MPC Ten ta..;. 

,tive Draft rJo. 1, p. ·1,4._ ·(1953). ·~ 

-2. Sub_sectio_n (1) · establishes the basic principle.f which 

'-:- ·-.. is now true in• New Jersey and ·-C-under all other. systems, t·hat criminal 

tM~'./;liabili ty may be basea' upon. either, one '_s own behavior. or the behavior 

another. Ibid.·. 
. ' . ~ . 

. --c:• Ther7 .. is legislation nm~, in effect niakinq it a substantive 

lfftffense tO aid parti'c~1ar activiti€s, which may or may not be criminal 
),,:· .'. -· 

il:fff~t(themselves. 

ii:;itf'~scapes) • 

See, e.g., N.J.S. 21\:104-1 throuqti 12 (l\idinq certain 

Th~re is also mubh legislation makinq criminal specific 

-~roscribe~ fa~ the ieason_t~at it furthers or facili

{?(:tates commission of a crime. See, e.g., N.lT.S. 2A:~12-3 O~eepinq a-
., 
.r 

-~"{',/'gambling resort): N .. J~S. 2A:l21-J{c) ("Owning a building used for 
p, ,--~~· ~ ,· ' 

1:,4{;~.:;iottery business) : N .. -.. L S •. 21': 139-4 (Purchasinq certain- items from· 
;.~ ... ,7 .. :.·" . • . ' 

j~{I~i-rildren) • The provisi_ons of Section· 2. 06 · are not intended. to di·splace 
{iitttY-- ~-- . 
,,.,,,,:t~uch -special.· legislation (to the extent it is, retained Ori· incorporated 



No. l; 

· ~uhse~iion (2) sets foifh. the situations in which one 

11 legally ~ccountablelt 'for the COrldutt, ,of. anothe,r_ person~ 

Innocent or {rresponaihle agents. It is univer

a7knowledg_ed t~_at one is no less _quilty_ of·· the commission of· a 

because he· uses the overt behavior of an irinocent or irrespons

agent"c He is accountable as if such conduct were his own. MPC 

No~~, p. 15 (1953). the exi~tinq_New ~ersey statute.· 

obscurely, establishes this principle i$ -~~.2 __ .?econd 

· paragraph of N.J.S. 2A:85-14: 
\ 

11 1\ny person· who wilfully causes another 

to commit a crime is punishable as ~ principal." The New ,Jersey ca fies 

State v. Lisena, 129 N~J.i. 569 (Supe Ct. 1943) 

'affi'rmed o.b •.. 131 ·N ... r.i. 39 (E & A 1943): Statev. Faunce,·:91 N.~T.L. 

f>-,.33 (E &' A 1917) ;. !'7oyes v. Sta.te_,. 41 N.J .L. 418 (Sup. Ct. 1879)_;. and 
'\_··. ;· .. ,: ' .. 

§tate v. Wycoff, 31 ·N.J.t. 65 (.Sup. Ct~. 1864). Pcasons why. the exist-· 

,, ing New Jersey ·statutory formulation is. an. unsatisfactory way of 

,·stating_the rule are found in MPC Tentative Dra:ft No. 1, pp._16-18 11i~iim, _- r, --~ 

~ (b) Made accountable by law~. This paragraph leaves. 

ttf'undisturbed those .situations w_here special -legislation has explicitly 
.:". · . .-. - ,, ~ .. ', 

'••j,',.' ., ' • • 

,;· imposed or .. has beer:i . construed to impose an extraordinary measure of 
r:::.,:, ... 

;;_accountability for the behavior of anqther.. ~PC .'l'entativc Draft No. 1, 

p. 18 ( 19 53) • The pa_ragraph is so drafted as· to make it clear that 

:<?~':lch liability is not supported by general principle, rather it must 

. upo.n a special· legislativ~ will manifested _in the definition o,f 

\).iithe particular offense •. Nost situations inv-olve liability for acts · 

!\!~: agents or employees _in· the course of _ their emploY!llent • • I.n -- somf, 
i~~f ~fq~/:'.. . ... 



· may be.basea upon ~xplicit legis~~tion~· 
. . . 

liahili ty. is reta-ined ... In: othe;s, wh.er~ th-~ law does ·.not ex-
.. , . : . .· ' ' 

icitly~impose vicarious liabiiity, th~ N~w-Jersey.case~ ~tate our 

to be·that sue~ liability will not be imposed i~ the absence of_. 
,,,· ;, ~ 

principal- aided_, ·encouraqed or connived. in the perpe- . 
. . - ' . . 

act done by the ~gent or that the illicit act was 

done i~ the usual. course of busines~~ ~state v. Pinto, 

255 (Sup. Ct. 1943) (Alcoholic B~veraqe Law);·· State v._ 

N • J •. 21 , at 2 6 . { 19 6 3 ) n:, u n s 1 au q h_te r prosecution : ~ •.•. " I f 

fendant is to be criminally liable with respect to "an act.or omis-

nurse·, it ·ccn~ld not merely be hecause he was her employer. 

could be so liable only if he directed her conduct.or a~sented to 

or failed to act with respect to it in circumstances which indicate 
f'"! • . . ', _· . . ' . . -. . 

:;;: the •• o .wantonness· or recklessness [necessary for a criminal. prosecution]."; 
1~~- :;- . ·,,,; . . : . . . . _. . - .. .-. '.' .,; ,- .' - ' ' . -. . 
i;1.-:· .. .. ·- :_ .-- · ,, .. · · 

!A_ ~t_a_te v~ Pennsylvania H.R. Co., 84 M.~l .L. 550 (Sup. Ct. 1913) (Nuisance 

if prosecutions for· smoke emissions) ; State v. .1\merican Alkyd_ Ind o , _Inc .. , 

i}}2 :N.J •· Super.· ~50 · (Co. Ct. 1954). Thus, by incorporati'nq existing 
t· . . .. 
1'.\i\,ia·w, the only-iiit'uations in which vic~r:j.·ous liability wouirl be imposed 

r:·i,ould be those where the Legislature has explicitly determined to do so. 
,JI. 

(c) Accomplices~ Finally, one is ''legally accountabler 

the conduct of another when he is an "acGomplice'' of the other 

( person "in th~·: offense". By ''the offense'' is meant that crime charged 
.l.:. --

\ f:or ~hich guii t is .in qti~stion under §2. 0:6 ( l)". , The basis ·an_d scope 
'.',) ,:•·, . . . . ' -

~-:; ::.:··•.·;.·_" 

··• .of complicity tinder this paraqraph is set. forth in §2.06 (3) below. 

i~~tticOmplicen .. is meant to . be uempfoyed ~s the broadest 'and .· 1 east tech

·:(ri.ical [term] availabl.e to denote criminal complicityo '' MPC Tentative 

No • ~ •, p ·. 2 0 (19 5 3) • 
,':--•,: 



\ 
.. ·.::, . \ 

'4 ~ . · Subsection {3) ~-- in defining ·"accomplice" sets forth. the 

I' tf i:~:a:::ee::e::e o:c::::i::i ::i::i::i:::a:h:e::::::, s:::~n::::n:i::th 
?ft;;t~~;fice for liability~ ; It is si!id that. it does not differ markedly 
:~fiJflom current statutes/ except• in avoid.inc€! of. redundancy, and 'in artic~ ··. 
{%\\~){:: '. . . ·. . 
:l~·'-:)il:ating the -requirements of ·purpose"· pr of knowle.dge that the ·feqis-'<_:·:· :· 
]t/ f ::)\U~: .- ·· - ~ 
l;,tiation nm-i ignores. MPC Tentative Draft-.No.· 1,·p. 20 (1953) _ _:•.·The 

::\?i~~w- Jersey language which this would replace is found in N .J. S.-. 2A: 
:i':. ',:<. . . . . ' 
\:i 85-14 and provides that "any person who aids, abets, counsels, commands, 

' •-~ ' I 

(·i:·ii)?._du_ces or procures another to commit a crime is punishable·-·crs a priri~ 
0 . ' . 
e.cipal." See State v .. Kuzn~~z_, 36 N.J .. Super. 521~ -531. (App'. Div. 1955). 
~)· . . . 

5. The Draft divcrqes from the language of the New 0ersey 

although not from the language of the New Jersey ~tatut~, in· 

ihat it does not make 1'conspiracy~ alone a·basis. for complicity in 

~uhstantiv~ offenies committed in-furtherance of its aims. ·rt asks 
•'. ' 

ftl'ns·tead the more specifJc question of whether the defendant commanded, 

(e~_couraged, aided or agreed. to· aia·· in the cornmission of· the crime 

The reason given for this treatment is because there appears 

ti6 be no o~he~ o~ ~~-b~tter ~a~ to confin~-~ithiri r~a~ori~bl~ limit~ · 

:·the scope of liabiliti, to which conspiracy may theoretically q°ive rise._ 

~~pecific~lly, findin~ liability fOf •eich of the su~stantive offenses 

~{in addition to liability ·for the ~onspi~acy and any.substantive 

.offenses which· can be llbrouqht home'' to the particular defendant) ·· in 
I • • • .- • • ' • • • 

sprawling, cohspfracies should be prohibited. See, ~.q., People·v. 

2 7 7 N • Y • 3 4 8 , 14 N • .E • 2 d 4 3 3 ( 19 3 8 ) : United States v ~ Br~? o ·, .. 

lffS F. 2d. 921 (2, Cir. 1939) r~ve.rsed on_ other· .grounds, 308 U. S ~ -287 

_(1939);-Anderson y. ·Superior Co~!-~:; 78 C.A.2d 22, ·177.P~2d-3.l5:_(l9:47)- .. · 

:::'~c-cirding_ t_~- the. -ri'~af:te;s: ·of the· ·code, · no: cas.es. a~tu~_~_£f:;;-'.~~~:~-~-·:~'the, · 

' : i ·: 
. - ! ,' 

,. 

~ -

'i, 
I •'l 

\:; 

' . 
~ .' '• . 



as. fci/ as· 

··: ., ... 

who had a.h~rid in planning or 

~r· ii{ e'xec~{inq/th·e crimes charged •. Nhen this is so, the 

pri"hb'iples'"of accessorial resp·o~sibi1ity establish liability 
.,:;;:t(;\-{ . -.: • ,, ,., . -~ '.1• 3 _·. " ; · . - . . . 

the Code, ~~~;- commandinq ,. aiding or aqreeing to nid in plannin_q 

committTrig, the c=time. __ . !-~PC Tentative D~aft No. 1, p. 2 2 ( 1953) . 

New J:krsey ·cases,· whii~ sp~aki.nq in terms of 11 ~6nspiracy'' ~ do so· 

cases wher~ the Code would clearly fin~ liabil~ty. State_v. ~ooperi 

o·: N .• J ~ · 532, · 56 8'" ( 19 52.) ( "l\11 those who conspire to cor.1mi t a crime ancl 

some way in its commission are joint principulR;·''}: State· 
\ .. - ·------ --

99. N .J.· _S;uper. 230 v. 235 (!\~):_) •. Div. 1968). Tn. evaluatinq 

Co~e•s position 6n ·t~is is;u~, account sho~ld be tak~n of the fact

conspir0acy is evidentially. important and may, e'videntially, he 

encoura~~ment, agreement to assist, 

The Code's position is that ·the jury should _not he 

that' 'it establishes ·complicity as a matter of law. MPC Tentative 

1 , p • 2 3 ( 19 5 5) • 

6. The Draft originally limited th~ scope of liability to 

wh'ich the accomplice had tne purpose 'of promottng or facili ta

to those which he knowinqly·facilita.ted substantially. '!'he 

subsequently rejected the latter -as a basis of liability so 

that as the C_ode now stari'ds the jury must find that the defenaant had 

:1";~!fn°pul:]?OSe of promoting or faci1 i tat ing the er il11e I s Comniis sion. " 

:i~3~'2.06 (3) (a), MPC Proposed Official Draft, p. 35 (1962). Essentially, 
. ' - . . . ·. ' ' .. 

the eli~inated provision· is. a questior( of_. the extent to· 
-. . ·-· . 

ai:,prop.riate. to require persons ·to. avoid 

known criminals. . While one does· not want to burden normal 



,ti, 

·one also wants to have dealers·avoid making a profit 

An .excellenf discussion 6t the issues is found in MPC 

1, pp. 27-32· (1953). .The rejected Code formulation 

. -intenuediate position between those who w_ould require a pur~ 

join (~_:._£.:_, a "stake in the outcome'') and those would require 

of any facilitation. 

No New Jersey case directly pres~nts the issue. State v. 

Ellrich, 10 NoJo 146 (1952) was a case in which a physician ·referred·. 

a gi~l to an abortionist. The Court speaks of certain eviden~e givinq 

rise to inferences of ,. guilty knowledge II and a "kno,,r:J_edqe ·of .. the 

· criminal nature of the transaction'' and a "consciousness•· of the 

illegal characte·r o Subsequent }anguage in ·the opinion leads to the· 

~oncl~sion that_mere guilty knowledge {with assistance) would. not.he 

·' enough and that he must be ''an active partner in the intent."· (10 N.1.T-. 

at 150). It is, of cotirse, clear that me£e·knowledge, wici1out more, 

.. cannot lead to criminal liability~ State v. Sulli~~~, 77 N.j. Super~ 

.81 (l\pp. Div.· 1962): State: v~ Po~, 70 N.J·.L. 353 (Sup. Ct.· 1904) •. 

Ellrich case ~snot compl~tely ~leai on the issue, the 

there· prese·nted is a good one in whi_ch the Commission·· 

.ma'y determine whether. a· purpose should be rerruircc or knowinq subf;tan

tial faci1.i tat ion should suffice.. 0ur other cases in t"he a·rea speak 

general terms such._:as· 11 shared in the intent." . See State v. Fair, 
•-·----·--·-·- .. ---·--·- --

45~NeJe 77, 95 (1965); State v. Smith, 32.N.Jo 501, 521 (19~0); Stat~ 

.. :_~_: __ ½99.ue_~, ·99 N ~J. Super. 230, 235 (App.. Div o · 196 8) i State_ v_. Cooper, 
'_: ... ,,,· ' . . 

'i\(.10 N.J •. 532,-568 (1952) .. Some of our cases speak in terms of a person 
I•.;.,>}•· • • 

t~I~-'~tng responsible only for the "natural and probable consequences" of 

li1~;:p:r::;.}::::;:1:.f:::::e:~•·• N::~:;. :~2c::1:n::·, ::2:./i\u::•·i•::the 



·)•~owever·~ · 

made· in ·homicide cases wnere: <loctrine·s :of 
. . 

felony-murder arid liabi1iiy for reck~esiness pre~· 
• • r • • • • • 

(T~e Cod~ would not extc~d liability beyond 

th~ defend~rit shares br what· he knows. Prohabilific~ are 

to::-have· an· imp6rt~nt _evidential hearing on this issue ·but they 

independent_ly sufficfent. i · !9.~ ·at 26.) 

· 7., . If the :-Commission· desires to ,include substantial knowin'l 

as an additional basis. for_ liability, languaqe_ such as 
' ' ~- ., ... 

of the followinij two alternatives should be ~ddcd: 

- (1) ·"Acting with knowledqe that such ;ther 
· person vas commi ttinq or·· had the purpose of . 
· . committing the crime, he .. knowino1y, subs tan-·' 

tiall~, facili tat'ed its coIT'.mission ,: , or 

(2) "Acting with knowledge that such other · 
person was committing or had the purpose-of 

. committing. the crime, he· knowinqly provicled 
means or-opportunity.for'the commission of·the 
·crime, substantially _facilitatinq .its commission." 

.. 
·The Code includes in.§2.06(3) (a) not 0n1y· those who 

encourage, provoke or aid but also· those who agree 

aid in the plartninq or execution. It also includes ona 

duty to prevent· th~ crime who· fails to make proper 

This i~ said to represent an exhausti~~ description 

in which one may.purpose~y enhance the probahil-itythat 

will comrni t' a crime. MPC Tentative Draft ·No. 1, pp. 26-27 

There being a purpqs_e ( i. E:__:_, a "specific· intent") to further 

there is no risk of innocence . 

. Subsection (3) (b) preserves all special legislation de~ 

particular behavior suffi~es for complicity, 'whether or 

under thh above ·standards. MPC Tentative Draft: 

. :New JerS9¥:8-- LiDrafl : · 



:{::,Thus, when a homicide occurs in the commission of a ·robbery~- -if the 
i~ t/jl(c-: · - _ · ·._ . ·. . · · •. . · . .. 
)fhomicidal act was· a means to committing or facilitating the robbery~ 
:rni1:-~~. .. .. 

;tJ/a..ccomplit:es in the robbery are accomplices in .that act under Subsection 
tl:t1(1e::; - · · 

If,_further, -the intention to commit a robbery suffices to make 

homicid~ a murder 1 as that crime is legally defined under exist-

;,.;ing law, all accomplices in. the robbery are guilty of murder. State 

/
1
/v·. Smith, 32 N .. J ._ 501, 521. (1960); State v~ _!-,or_~y,. 4~ N.~J .---13-1;- 139 

:\il. ,:-~ ·,. 

1'"(1963). But shmlld the definition of murder be altered to demand an 
:Ar· . .:·, · · 

to kill,.1 accomplices could not then be held under this Section 

}_unless they shared that purpose. MPC Tentative Draft No. 1, p. 34 
(\::i ·. 
j\ (1953). · Moreover, if the homicidal act. v1as not a means to the com'.'"" 
,:;~1\\? 
>· mission. of the- robbery--:-as if one par:ty. shoots an enemy in satisfac:.;.. 

~~tion of .a merely private _gr~dge--cornpliqity in robbery would not imply 
~!i~t,}:; •. ' 
?{/c9mplici ty .in murder., because it did not comprehend the causative 
:,/?,:'. .. ,-:t/;:,,i:;.:,\ 

~i~¾~avior. .Ibid. The effect of this provisiOn is to combine the policy 

·?/f~ha.t: accomplices are equally accountahle within the range of their. 

~!t~t~licitY with the policies embodied in the definition of particular 

The resu1 t of the Subsection is. to make the CodP. be in accord 

existing N~w Jersey law which phrase~ the rul~ as follows: 

"While each participant may be guilty·' as .a principal' .... ., 
he is not ~~cessarily guilty in the same. deqreeo If hoth parties 
enter into the commission of a crime with the same intent and 
ptirpose each is guilty to the.s~~e degrrie: but each may partic

,ipate_,in the crimin~l act with a different·intcnt. Each dcfen
d~nt may·thus·be guilty of a higher or iower·degree of crime: 
than --the other, the· deqree· of guilt depending entirely ·upon 

· his,::own actions·, intent and state of. mind." State Vo. F_9JI_, 
'77, at 9s· (19cs> ._. 



___ ~=,·':•~tFffiOOr·s;w ·,-_ .... ·mea~-;r;~~-i,;lict~!W?"f¥~USa»#~?1tG·&f'tttW~ttrt?Stt¥i?¥W~W~WWf''".\fiiS~H(-IH'!P:t'ilfJffitWWfr1+?,+l~&'t§"".A~!:fA~ 

? t~1t}tt!Jltr .. 
. . ·-• .•. , 

... • :::: .':-:. ::-, :1_. ~ • 

:!~~j~,s-~~-t,,-nl,;~fY~ubsection -{S)Proviaes that a pers~~-';0'.~oi~~fieqally-
}f:'.incapable·. of\ committing a particul·ar offense. himself .may be -iguilty 
1itfy,•: - -~i .. .. -~'_:'>. - , '., - - · · · · · .. 

~~thereof if ·it.is committed by the conduct of ·another persori tor·w~ich 

is legai~y accountable, unless such liability ·is inconsistent with 

purpose of the provision estahlishin~ his incapacity. The Drafters 

provision is ~a fair-statemerit of existinq law., Orie 
.-::, : . 

who i~ no~ a bankrupt may be an accomplice of a bantrupt in.concealiriq 

assets~ for example, or one who is not a puhlic official may ~can 

accomplice of a public -official in_cornmitting a breach of official 

duty~ et cetera''. Pro~eedinqs, 39th Meetirig, American Law Insfitute 

.The statement that the provision is in a~cord with exist~ 

_ ing law is well supported both by the t~xt- ,~,ritcrs (Clark and Marshal_!, 

§8.10, p. 536 (7th Ed. 1967)) and by some New Jersey cases. 

·State· v. War~, 78 N .LT. L.- 687 . (E & A 1910) ( Conviction for biqarny of 

.··a man who did not himself marry the·wo~an but who was _present at·the 

;}~,.marriage, urged it and aided its beinq contracted); State_v_._Marshall, 

t:~7 N.J.L. 10 (Sup. Ct. -1922) (a person may be convic~cd as an aider .. 

;~~nd abettor of the ctirne of embezzling money as a tax collector not
<rJf};.}:· .. 

;,Ji,f~thstandinq· that the· person is not himself a· ta-x collector) ~ State v. 

-

1

't~G-oldfarb, 96 N.J.L. 71 {Sup. Ct .• 1921) (Pape by a woman); S~ate_ v. 
~-: .... _-_ -

:[fqacks_on & Kisinqer, 65 N.J.L. 105 (Supo Ct. 1900) (Statutory~rape by 

:~~woman). However~ in State v. Ai~llo, 91 N.J. Super 457, at 4~3 

·/);}App. Div. 1966) , the -Appellate Di vision held· that defendant Guiliano 

\ '.c.ould not be convicted of a violation of a statute which provides that 
:·• .. -,;-··· 

ri::f Any person who. ~ •• being the owner of a bui l_dinq or place where any 

J6btisiness ~f lot~eryi: •• is carried on kn~wingly, by:himself:br his 
}~ ;~{~:-):: . 

:('.~~gent, permits such premises to be so used--is guilty'.' ..•• of a crime. 

-~}ourt _ said: 

; . 

. . ' . 



. . . . . 

. C)-f'.:,;fh,)~/'~;sentiais of tHis crime is ow~ership I' of the 
·building.· Guiliano was.not an owner of ·the_buildinq where the 
lottery -w'as allegedly carried -on. He, could not, therefo.re, be 
legally convicted of a violation· of [that statute}~ -

'. : ~. ~,- ·.,. . . 

* * * * * 

·"It is also argued by the state that this conviction can 
be ~ustained on the theory that Guiliano was an aider' and 
abettor of Aiello. We think not. The State cites no cas~ 
wherein a non-owner was· held liable as an abettor of the owner -

· where th~ statute m~de ownet~hip a ~ondition of criminal lia
bility: One_charqe~ ~ith a crime is entitled to require the. 
State to make strict proof bf each statutory element of the 
crirriech_ar~ed." - (91 N.J. Super. at 462-463) .. •.·.· 

' -·-

•' ! 

While th~ court ma~ -:have correctly· reversed the conviction of Guiliano 

{~on'other grounds~ i~.w~itten, the case is out of step with the Code, 
: .. _-.,-- .- . . . ·";. . . 

·-

l:>~i th authorities e1sewhere and with prior NeH .Jersey_ authori-ties. In 
\ 

(-\your Secretary's opinion, it is wronq •. · To the extent it represents 

l\fh~ law.which our Supreme Court wo~ld follow, it ihould l)e leqislati~~ly 

(;~(ci;erruled •· · 

12. Suh section ( 6) sets' forth. exceptions to the qerieral 

('.;\~·principles of acces·sorial liability established above. 
·-, . . ·:·;-r_;t"·',.',, . . 

(a} Victims. The ~ictim 6f a crime is· excluded from 

for an offense, although hif.> conduct in· a sense assists in 

'.[ti•~,coynmi~sion of t~e cl;ime, be.cause tO view the victim as involved 
,:tfiri:· the ·commission of the crime _0confounds the policy embodied in the 
\iitit1~~tt·,, ·: . _ . . •· .- . ·. · . - . 
ttptohibition; it is laid down, wholly or in part, for their· protecti6n.~ 
,: ~/,h½t~~;;;.' :. . · . ' 
':.::::M?C .Tentative Draft No. 1, p. - 35 (1953).. See Reqina v. T_y_!'el_! (1894)·, 

:·.}:.Q.B. 710. (Female in statutory rape is· not an accomplice) ,and Gebarai· 

i,f{~v-~· Un.ited ·states, 287 U.S. 112. (1932) (Woman is. not guilty under the·. 

_:;;"Mann Ac~, of. conspiracy to transpo~t he.rself. ). New Jersey recoqnizes-

ll~t c:~:~ti:l::s:f::::e as::::: :::nb:h::p::
1
:b::t:::n:a:

0

::::t::m:f 
:i[jfff ted . cases hold her incapable of beinq convicted of 
< .:~r;~;~r:;;:;c> 

':,:,,;;,;_." 



- -. ·. . ... ·· . ; ,, 

J 8 7 7) ; · ~_!ate v. : ThoniP-~~"-1!.-,_ · 

-at 44·4 (App~ 'Div. 1959) reversed on oth~r ground~_· 

5 4 0 · -( 19 6 0) • -

, (b) Conduct II inevi ta~.!Y__incident i, ~ The Code also pro-
• < ' • :.. ••• :' 

. that ~hen ·:the offens·e is so defined that the person's conduct. is . 
fncident _ to· its commission" then. he is_· not an· accomplice. · · 

State v. ld.rcraft SUpPlies, 45 N.J. Super. 110 (Co. Ct •. 1957) • _ 
' . . . 

.
1:r'his is· subje-ct· to a· general exception to subsection (6) of ''unless 

,,,-.··_,, 
;.J:-- .. ,) : 

fothe;rwise .. provided by the Code or by the law ·defining the_ offensc"_.-
i{iNfl,"·:, .--•-·•s•·-

\~~ny ·situ~tion-s may .arise in which a judgment as to -appropriate excep-

]lft~s fro~: lial:dli-ty must· be defined. Conflictinq policies and strate-

~:Jles lead to the conclusion that a person should be excluded. from lia:-
_;;?~iifty -in· one instance· but that. norma1 principles of accessorial 1in-. 

, .. :~fi~ty should ''apply in· another ,,,There his conduct is I! inevi tabiy inci-
' ,_ , .3- ~? ·-;),.~:•·. ; 

In addition to the problem of abortion, there fs the· problem 

;r~:<~I';f~heth~f a man'_ who ha~' intercoursq with a pros ti t_ute should be 
if\::t;d\{-:: ., · .. I' ; , , ', , , 

/\)(iewed as an_ accomplice to the act of· pros ti tutlon, \-Jhether the pur-· 
,1/:\Jo):_\t)} ./_/,, •~- l .:, • ' 

1f~f~fi;~~;',,_.,;h:~~ld ·be vi~w~d as an accorn!)lice · to an unlawful -sale,' tha 

~,isl:::::::::::.::· :c:::::::: ::r:::g:a::r ~c:::P.li::c 
0

:e:::t:::a::::: 
,, _,._., 

.:::No'. 1, p. 35 (1953). Factors to be considered include the need to 

f'(t~£
1tain the tei;timony of that· per Son; the need to corroborate that 

the_ ability of the prosec·utor to obtain convictions anrl 

vie; :of the appropriateness. of such convictions._· Id. at 36. · · 

., · __ te_stimony·,. 

i{riii'"public 
~;~~~f ~~3,':··i; .• ~~--
l ;-:, .- •. ~ • 

Because th~. orafters -_ of- the Code . view it. as impossible to 

t~zil:ti:etnpt' systematic legislative resolution o.f these issues, they leave 
-:.:.~--· 

I••:• 



. . 
. . . . . . . . ; 

._. ' ' ' 

to be resolved as each issue arises .before the Legisla~ 
_. \ . l ·; ' ' :.~~--:;_?, , 

pres~~pti6n,; urider~l6~:Co~e, is·i~a€·conduct·~~i~h is 

incident" does not lead to acces:=;orial liability unless 

leg.is lat ion · specifica.lly so provides •. 

_,/ ' 

This method wilL be sufficient for the defihitions of speci
,-,,,. 

crimes. in the Co~e itself, because th~ D~afters specifi6~lly had 

rule in mind .. · · nduct may well be "inevita~ly incident" under 
··-::',.. 

laws, which would not be replaced by the Code, and yet load 

liability. See State v. Purdy, 51 N .J. 303 · (196.8) (possession of 

by a bettor when the slips arc notations of his own bets 

is within the general possession of lottery ~lip statute even thouqh 

"·_·• ( :-{h~ lottery statute does not. include the _act of placing a--bet and the 
\ 

. possession of one• s own slip might he viel.·ied as "i.rievi tahly ·incident" 

·.thereto). If the Code's approach is to he .taken here, -s'tatutes out

~ide the Code will have to b~ redrafted in the.liqht of this p~ovision 

to account for ito The Corrrrnission miqht also want to consider the 
. '. ~t·~~ 

:- .: -~pproach of adopting this view for crimes within the. Code ( since it 

"was drafted with this in mind) but~.removinq the presumption for 
. ,., 

. . . - . 

;·.statutes outside the Code and leaving the. issue to the judiciary for 

:,</c_ase-by-case reso_lution, as it presently is handled. ~ec; e.g., 
• . ~ .i' ·,, .,. . 

I ~•(:\:f};~~~~:; ',• •, 
. .-,,::State v. Dancyger, 51 N .J. Super 150 (App.· Div. 1958) ~Esed 29 N .J. 

· (.7,6 .. (1959.) > (Receiver is not an accessory to the theft).· 
.... _.:,::·/;:.=--·,:,. . ' 

It should be noted that the decision as to who is a ''victim'' 

conduct is "inevitably incident" is not self-definfnq. 

While the ·nrafters of the Code vie~ the woman in an abortion 

as do1ng acts· "inevitably incident II to the crime, the New 

view.her as a victim. 



an-·· 
,··-- ••,',., ';,. 

· f'.;f(;:~complice under, the Code if he ·t'crminates his· complicity· and, ~by so 

;doing,. "whoi~y' deprives ·it of effectiv~ness in the commission of the 
::-',· •,'. . . . 

. . . ' . 

"Though action:· that suffices for complic-

law does~apd ~~hould contemplate that lia

be·averted if ~he reason for its impositi~n~-disappears 

crime~ has been committed.'.' .. MPC Ten ta ti ve Draft No·. 1, 
~ . . . .,, - , 

:1;g~p•]o 37 (1953). The Code anticipate·s that the action needed to comply 
rc::f.:-::·'. ' 
;;:;.with this provision will yary with the acccssorial behavior that has 
i{'::•s:;.:;:\< . 

1[iJ2::preceeded the decision to withdraw. Ibid. It should be noted that 

Y://:'Ihis provision will remove liabilit~l for the. substantive .o.f.fense· but 
.. 

'• 

,.;:;;:::~at ·for any .cbnsp1,acy ,~hich has been committed. As to· conspiracy 

<renunciations, see §5.03(6). 

·In some ins~ances, it will he impossible to deprive his 

of .effectiveness in the commission of the offense without 
'.·. - ' 

. ,;:::,:making·- independent ~fforts to prevent. the crime.·- In that case; §2. 06' 

0::1}ti (c) .(ii) requires giving warning to the police or ''otherwise making 
. ',,,'' :·~ . ' 

. \ ·proper· effort 11 :to prevent the crime in order to gain immunity. · The 
.. · . .:.:i:_: .. ·;:~:'f ,... . ',, '.. ' . . ' 

.·--\Drafters here intentionally avoided atteri1pting to write a more speci
. -_~\_;,-~--·-_:) !· f ;f :·:·:: .': 

';'.,:,:.:.,'-) 

"·J~4~i!:'.:Lfu{e because the effort which shC>Uld be demanded .of a defendant.· 

,·-~·:·)\~~pends .so largely upon the circumstances.· MPC ·Tentative nraft No., 1, 

J:~~~~ l if ~1~}s c 19 s 3) • 

This defense is not now re~~gnized in New Jersey •. Our cases 

}ii'.fi:}i-{61d that, in order to escape the penalty denounced against a· crime, 

·:;.'.~h~; defendant must cease to act in complicity .as soon as he has· know--
••;:;:,.•.:.c ......... ,.-•. ;.- ·, 

\):/;l!l;&{1
if the criminal character of the conduct of the persons who he 

-~~].co 6 8 N.J" Super. 295, 299 (App. Div .. 

v~ Churchill, 105 N.J.L. 123 (E & A 1~28)j Engeman v. 



' ' 

1892). Cf State' v. Z~msky, ~:27 N.,J: ... JL~-

·J:t{E. · .&· · -A 19 41) • · . _ _ _ 

• ,!i~J1',:, .· . 13; Subsection (7) is concerned with procedural pr~blems 
1/~t:Tl~erni~g the distinctions between principles and accessories. ·- First~ 

l!'i'~~, paragraph follows the modern legislation w.hich deprives the dis-

·./ 

:<\j~}f;._:/.r;~;._ · _:•·_ -.-:.: --< _:. ·_. · · · · . · · ·. 

){{t£~:6tion· .between. principals and acc.es·sories . of its· common law procedural' . 
-1:;.:·;.~-( .. 1.·'--;· .• ';.._-:. . • ._ '~ ' , 

\f:,ti~~tf::::::~e ::c b:e::::i::en::::i::~i:: :~t::e~ 
1

::::~ip::u::d t::~: · --
or aider and abettor' has been abolished in ~e~ Jersey~for-pur-

indictment and puriishment. N.J.S~ 2A:85-14. State v. Cooperi· 
. ------- -~-. -_ _, 

(1952); State v. Western Union Tel~_graph Co .•.. , ... 12 ~r~,1. 
\_. 

,):.-4-68, 495 (1953); State v. Ellrich, 10 N ... 1. 1~6 (1952); f_tate v_. Kuzni_!:~, 

-36_·: N.J. Super. 521, s:n (App. Div. 1955): Btate v.· Scam_i:.l~~' ·10 N.J. 
~ " ;_ ,,., " ' . . . : ' . 

·."supere 439·, 444 (App. Div. 1949) certiL; d_eni~a 6 N.J·. 456 (1951)', 
C. ~;:'"' -

:'i§tate v. Wilson; 80 N .,J .L., 467 · (E & A 1910) affirming 7_9 N .. J .L. 241 

Ct. 1910). · See Schlosser, Criminal L~ws of New Jersey_ §115 

Ed., 1967 Supp.) ·· -Such i:s not-.·true. ,-,here a statute sets forth 

:j~h excepti.on to N .J. S. 2~-! 85-14 and establishes a different· punishment 
'i.W?;:it•; . 
:--/for an -aider and abettor . from that provid~d _ .for the principal. State 
¥:;<·.~~ .• :.~ .. \~ . ----- .. 

::/f;}t:··seaman, _:5u~:ra: State v. Woodworth, 121 N~·J.L. 78 (Sup. ·ct~> 1938); 
;il~}J\\. . . 
}'.i:{Schlosser, Criminal Laws of Ne~ aersey, §113, p. 83, n> 4 '(1.953). 
~::~~\:.-.··:· . . 

·: Fur,ther, the same .is not true as to an accessory after the fact-.· 

2A:85-2; State v. Sullivan, 77 N.J. Super. 81 (Ap~. Div. 1962). 

·rt is still true under the Code, as under· ~xisting law, that 
. '' 

the-commission of the crime.and (2) the defendant's complicity. 

;\:~·therein must be proved and .found by the jury as the elements .of the · 
t)}tif·<'' 
{'{':J,.iabili ty of the accomplice. · State .v. Thompson, 31 N. J. 540 ( 196:0)', 

' ;) 



,, _..:_:'::· 

--~-~ ~~.-"[·.:~~i ~-:<_\ .-. 
. _,, ··,,_,.'· 

_);~{?-·::. 

:1;,::tiZrsih~;;§t;;~:§~K~~Jri'f ·43"s .(lip~. Oiv ••.. i959f:1 itai:~'Jf Mai~hqil, 97;.c·. 
);;:i:.~ . ~ .:_ . . . . ' 

:,•-·_t_:_:_:_:_·,:,._:,:_~-\::,'.:_:_[_;_:_,_:_!_:,·:;,r_._ •. :_;f l~-Jl_ --5. L • lo_ (S\lp: • Ct~ "19 2i)Y SchiOs sei , Cr il!lin a 1 LaW~'\:i't" Ne,~ Jersey .. 
, t, ( 19Si)\?:t?:: 

If~:: . . .•. i10'1ever • .. i~ addition to following the change from the common 

·;:iiJaw -~in these-· regards~ :the ·coae· also goes. on to allow conviction of an . -
·: ;~ ·.• • ..j. • . ' _. -~ 'I- • 

1~~~:::::~:er:h:::h~:::. ::::::::~ '::t:ra::::r::: ::::~::o::c::::e:rof ·. 
F?'offense ot·: ha's an immnni ty to . prosecution. or conviction or has been 
'.~/(ti/~~~-·-. __ ' : . . · .. '. -' _;-.-... -' .. . _. .. ' . . . 

f[~cquitted.". §2.06(7). The Drafters of the Code r~cognized that this. 
[~0 . -
'\-tp:royis.ion op.ens the possihili_ty that. an qccomp1ice may be prosecµted 

c,fii:;i'ft~r the· per~on c)larged with the coF.mission of the brime -~~·~· been 
[f:tt~·c·gu:i. tted · and that ~his· is, to some extent, undesirable as leadinq to 

·,~~-:,j/inconsiste·nt ·verdicts., But, in their view, "while inconsisti?nt ver

:·.((_d~cts ~,f ·this kind present a difficulty, they are intrinsic to the 

~:-_(fr'.1;n_iy- ~system· and app.ear to be a lesser evil. than granting immunity to 

/iiI~$~' accomplice because justice has miscarried· in th€' charge against 

;1111}.!~~'.Ii3~I: ... ::~t:::~d :::::: :::: :::::::o::: ::::::::::: ~.e :~.:~ ~·• ::n 
f,:~j:,pr_;~~cfpal .in the first degr~e is acquitted, all aiders and abettors 

.~· : .. }~:~--·.: .-: _ .. ~ Z·; ,,:..7 : . . 

~;;)t~hd ~ccessories must also be acqui ttea ·. . For this he cites early 
J::'~,~t,,:< I •• • 

.common law text writers and State v. Marshall, 97 N.J.L. 10 (Sup. Ct. 

!f'J.\fi.22) • Schlosser, New JersE'y Criminal Laws §115, pp. 8 7-88, nn. 3-4 

iifi!ii;nJ::;a:::::::; :::e:n::::::r:o:n::::::l:m:::U::i:nt::e::l:::tor. 
:·h'f~-';:~nq.., a..he · other de-fendant Marshall, was indicted for aiding and abetting 

l~ii~~i~liti[~:;::n:.~nv::::::o:: sa a:::::::a :h:::.:dt:::. ::r ::: ::i::: ... :::er 



.. f. 

. ,, ",.· " 

was: not"·: le9al ly . c~pahl.e of p~ririrminq ·. the . act~- .' ·. 

At least one other case adopts Schlosser's 

!:~!~( Iri,state V. Thompson; 56 N.J; Super 43.4 (1\pp. Div. 1960) 
:;2{\:te·;ersed · on othe:r grounds 31 N. J. SAO ( 19 6 0) , it was held that a · man ~-.-.- .· . - . -

aided ·and abetted a woman to abor·t herself could not be convicted: 

• .. "Obviously to be an aider and · abettor:: the existence: of: a 
.· << . ·principal· is . indispensable. On the evidence presented here 

·'··>>: there· were but two. persons who· could have_ inserted an instrument 
·.in the body of the victim. One was the victim, the other the 

defendant •. Since the reguireme~t of N.J.S. 2A:85-14 is that 
one 'must * * * aid * * * another to .commit a. crime'.,· the legal 
incapacity of the victim to comnut the crirne·or-abortion pre
cluded con~iction of the defendant as an aider and abettor 

_even thouqh he mav consciouslv have heen an.essential link in 
the c·hain -of events leading. up to the fatality. II (56 N .J. Super.-

:,.::":.><..::: · at 44_4) (Emphasis in original).. . -•--.. ---
\ 

New Jersey cases indicate that the law is, in fact, not ·as 

~ .,-stated by Schlosser but rather is closer to the Code's view. In an 
. .. 

v. t,,7.arady, 78 N ~J. L. 687 (E. & A l.!HO} _ the Court held 

~hat proof of the conviction :of the principal actor of hiqamy·was 

/\unnecessary to find an accessory quilty. Further, in-State v. Oates, 

,;J:;:.~? N .. J. Super.. 4 3 5 (P~p~. Div.. 19 5 4 L, the· Court he 1d . that there. was· no 
... };.~ :f.:,:'·,.:,~t>· 

).:i}'lllanifest ·injusticeii such that the defendant should he allowed to with

\i~fliW a ·non-vul t ple.a in a situation where he pleaded tO a conspiracy 
(:t;t~t·~-rge ·~nd his alleged·co-c~r{spi.~ator was ·ac<Juitted by a jury after 
•.~.,'~~:.:::)•·./:' ",,:~' I 

'•",'·_\v, 

.,_\':~lie defendant's plea but prior to the time of his· sentenciriq. .The 

;:~[{~iurt found it unnecessary, because of the procedural posture of the 
,-•,':.·.•-• 

to decide ·the issue outright but the opinion seems to indicate 
. . . . 

leaning toward the view that ~cquittal of one should not necessarily 

•/J;;;:lead to.·acquittal of the other .. · ·oat.es.was followed in:State v; 
,:];;!{;:i;;:_;i . . . . . . . 

ldnan~- 9.5 N .. J. super. 50 .{Appo Div. 1967). Again, in State v. C~, _ 10 N.J. 532, 

'.l Eiii;;.:~;;•a:::a::;r:i::::. :::t a:::::::a:b::a.::: :,:e a
0

:a:1:::u:f 
0

:roof 
.... •, 



of .. -Th~' Court ·. · 
.. ,.· .• ,::: ~- . ,,-·- _'-_.: 

;,_,· .. ·,· 

... ~ .......... __ ·cons.iclerai}crt· of guilt· co~ld. weii°.:lead 
. - : .;~. ·,.:. ,• . . ', "- ·.:. . . . ' . ·' .. . - . . . ' . 

·. ''.ThC ._Marshiil~ .case;,,, ~uprc3:,. w~s ' 

_ di~'ting~i~hed •.. ·· -Finc\lly, '.j_n State. v .: . Fair,-· 4 s·N .. J. 77, 

C6u-rt. consi,.d.er.ed .. ·a si t·uatio~ in. which two 

~ignt; have_ been:·· guilty -·to_. dif_f~r~nt d~grees; 

'~}~t!~\f iF~~: :f ;~ !;!~it~H:l~~~~tf ;~;t c!~:r~!F~:~~:if ::~~:;:;~~~;h ' 
\;;)ogi)tr:{;intent. Each· defendant· may thus· be guilty of a higher or lower .. · 
\tf;,i./:'.}{-:,c::-: ·.: degree of crime than the other, the degree of qui 1 t .. depending 

, ·entirely upon his own actions, intent and state of mind.''·-
(45 NoJ .. at 95.) 

.cc,,:lh}''cOurt' s emphasis in Fair upon individual· consideration Of quilt 
' . ' 

':"feads to ·the con:ciusion that the view set . forth in t~e c·oa·e·· wouici be 

·:~dopted in the ac~uittal,- no prosecutiqn, conviction of· a diff~ient 

·<offense and immunity situations as. well as, the dearee of guilt situa-

14. Recent State Codes 

(a) New-York Pen~l Law §§20.00, 20e05, 20.10, 20.15: 

hCriminal liability for conduct of another 
11 When one person engages in conduct which 

constitutes an offense, another persqn is crimin
ally liable for such conduct when, actinq with . 
the mental culpability ·required for the commission 
thereof, he solicits, requests, commands, impor
tunes, or -intentionally aids such pers6n to engage 
in such conduct. · · 

"Criminal liability for conduct ..S?.!~_a_!lo~_ller; 
no defense 

"In any prosecution for an offense in which 
the criminal· liability of the def~hdant is based 
upon the conduct of another rerson pursuant to 
section 20.00, it is no defense- that~ .. 

-"l. Such other person is not guilty of the 
offense in question owing to criminal irresponsi
bility or other leqal incapa9ity or exemption, 
or to unawareness of thci criminal nature of the 
conduct in auestion or of the-defendant's criminal 
purpose or to ether :facto_rs precluding the mental 

,, 
:'; 



state required for· the commission o·f the offense 
.in question; or 

,
1 '24 ·such other-person has not been prosecuted 

for or convicted of any offense based ~pon the 
conduct in question, or has previously been ac
quitted thereof, or has legal-immunity from prose
cution _therefor: or 

tt3.· The offense iri question, as defined, can 
be committed only by a particular·class or classes 
of persons, and the defendant, not belonging to 
such class or classes, ·is for that reason legally 
incaoable of committinq the offense in an individual· . . . . . 

capacity •. 

· "Criminal 1 iabili ty for conduct o_~?:nother: 
exemption · 

t'Notwithstanding the provisions ·of sections 
20.00 and 20.05, a person is not criminally liable 
for conduct· of another person cons ti tutin·q an . 
offense when his own conduct, though causinq or_ 
aiding the commission of such offense~ is 6£-~ 
kind that is necessarily incidental thereto. If 
such conduct constitutes a related but separate 
offense upon the part of the actor, he is liabl~ 
for that offense only and not for the conduct or 
offense coIT'.mitted by the.other person. 

''Convictions for different denrecs of offense 
-

1'Except as othen•1fsee-xpressly prov1decf-rn __ _ 
this chapter, when, pursuant to section 20.00, two 
or more persons are cri~inally liable for an 
offense which is ~ivided into degrees, each person 

·is guilty of such ~~qree as is compatible with his 
own culpable mental state and with his own account-· 
ability for an aggravatinq fact or circumstance.'' 

(b) Connecticut Penal Code (1969) _§§9-11: 

Subst~ntially the same as New York Code, set forth 

,._above, exc.ept that. it makes renunciation an affirmative dcf~nse: 

Code. 

"l .. In any prosecution in which the criminal 
li~bility of the defendant is based upon the con-· 
duct of another person, pursuant to section 9,· it 
is an affirmative defense that the defendant ter
minated his complicity prior to the commission of 
the offense under circu~stances: 

(a} wholly depriving it.of effectiveness 
in the commission of the offense, and 

(b) manifestinq a complete and voluntary 
renunciation of his criminal purpose.'' 

"Renunciation" is defined by Connecticut as in §5 .. 01{4) 



'). 

:·,..._· .. _·-,: ___ : 

;trti;~t~ 
,l"l.VUC.I.. Code J s provisions, ,using substantially· conde"r'l.'sed. 

,:Accountabi1i ty' for · Conduct of Another . 
. A person is responslble for conductwhich is 

· an element of an offen~e if the conduct i~ either 
that of th~ person himself, 6~~th~t of anoth~r · 
and h~ is:leg~lly accoµntable for such.conduct 
as_ provided · in• Section. 5-2, · or both.·· · · 

· When·· Accountability Exists 
A-person is legally accountable for·the con

duct of anot.11er when: 
(a) HaVing a mental stat~- described by the 

statute defining the offense, he causei another 
to perform the conduct I. and the other . person' in 
fact or-· by reason of legal inc'3,paci ty lack$ __ such 
~ mental state;.oi 1 

(b) The statute defining the off~ns~·~akes 
him so accountable; or ~ ... · 

(~) Either bcfor~ or durina the com~ission· 
of an offense 1 ~nd with the intent to promote or 
facilitate such commission, he solicits, aids; 
abetsf agrees or attempti to"aid, such other 
person in the planning or commission of· the 

·a~fense. However, a persori is riot so ac~ountable, 
unless the statute _definin~ the offense pr6vides 
otherwise, if: · · · 

· ( 1) He is a victim of the offense· 
comrni t ted ; ··. or 

(2) ·The offense-is so deiined that 
his conduct was inevitably inci-" 
dent to its commission: or 

(3) Before the· coro.mission of the.offense, 
he terminates his effort to promote'. 
or facilitate .;;uch commission,· and 
does one of the followinq: whollv 

· deprives his prior efforis of ~f: 
· fectiveriess iri such commissiori,-or 
gives timely :~arninq to the proper 
law enforcement ~uthorities, or 
otherwise makes proper effort to 
prevent the comm1ssion of the offense. 

' . 

- s·eparate Conviction of Person Accountable 
A person who is legally accountable for th~ 

conduct of another which is an element of an offense 
~ay be convicted upon proof that the offense wa~ .: 
committed and that he was so a~countable, although· 
the· other person claimed to have cornmi tted the 
offense has n6t. been prosecuted or convicted, or 
has been convicted of a different offense or degree: 

. ·• of ·offense, or is: not. amenah~.,~r ·tn_ justice, or hasc_ 
. ,-._,h~.-..""' .. ~ ~ .... ~-~.: ~4,.· ~-.-1 . 



:·(d) . -N~w Me>:ico' s. Study Commission hc1s recommended 

simila~_to·otir existing law (N .. tLS •.. 2A:85-:-14).. It adds a. 

·siMil~r to §20-06(7) of the Codeo 

(e) Michigan, Fevised. C:r.imi.nal Code (Final Draft. 196·7) : 

0 ~401.-- [same as MPC §2.06(1), but substitute!!;· 
"behavior" for "conduct u. and makes other minor. 
changes.] 

§405 ''A person is leoally accountaLle for 
the behavior of another· persoh if he is made ---
accountable for the conduct of such person by _ · -
the statute defininq the offense or by specific 
provision of. ·this code.'' 

.. §410 ~(1) A p~rson is legally accountable 
for the behavior of another if, .act inn with the· 
culpable mental st~te guf fi:i;-cient for the commission 
of the offense in·quesf.ion', he· caqses, .. an inri"dcent. 
person-to en9aqe in such behavior. 

· (2) As used in this· section, an. 
'innocent person' includes any· p·erson'. who is not 
guilty of the offense in question, despite his 
behavior, because of · · 

(a} Criminal irresponsibility or 
other. legal incapacity or exemption. 

(h) Unawareness of the criminal 
nature of the con~uct in question or of the de
fendant.' s criminal purpose. 

(c) Any othcr_factor precludinq 
the mental stat~ sufficient for thri commission of 
the offense·in question." 

. §415 ·"n person is·lcqa1ly accountc1ble for the 
behavior--of another cons ti tutinq q. criminal 9f fense 
if: . . . . . 

{a) (sub~tantially the same as MPC 
§2 .. 06 ( 3) (a) except replaces·. ''pu:cpose" with .intent, 
and, in (ii) , 11 agrees or at tempts to aid'1 with · 
"abe_ts" • ] · . . · 

(b) Acting with-·knowledg~ that such other 
person was committinq or had the purpose of commit
ting the offen~e, he knowingly provid~d means or 
opportunity for the bommi~sion of the offense that 
substantially facilitated its commission. 11 

§4_2Q [ substantially the s_ame a$ MPC §2. 0 G (6) • ] 
§425 "In any prosecu-t;ion for an offens·e in 

which-criminal liability is based upon the behavior 
of another.person pursuant to this chapter,. it is 
no defense that·: · · · · · 

(a) Such other person ha_s not, been pros.e~ · 
cuted for or convicted of anv o:ffense based· upon the 
behavior in question or has been convicted of a· 

: · . d.i.fferent of.fense or deqree of affens-e. · 



(b) The defend~nt belonq~.to a ~liss 
of persons who by definition of the offense are 
iegally. incapable of comm.1 tting the. offense_>·in an 

· _ individual capacity." · 

(£) (Zalifornia Penal Code Revis.ion.Project (1e!)t. 

§450. [substantially the, same· as .MPC §2. 06 (2,) (a)] 
. ~45i Criminal Liability for the Conduct of 

Another: ComplTclt.y -----
. _ - i,A person is_ quilty· of an offense if, 
with the intention of promotinq or assistinq in the 
commission of the offense, hC induces or aids 
another r-,erson to commit the_ offense. ·. If the 
definition of the offen~e includ~s less~r offenses,· 
the offense of which each person shall be guilty 

. shall be determiried according to his 9wn culpable 
mental state and to those. aggravating \.or mi tiqatinq 
factors which appiy to him." 

§452 Criminal Liabilitv for the Conduct of 
=--= r~nothcr:. -Crimfr1zil .. Facilitation -------~-----,-------.--.---::--. ___ (' ___ - . . . 
_ "1' person is qu1lty of cr1m1nal fac1lita~ 

t1on when, knowinq that another person intends to 
enq~ge in condtict ~hich in fact constittites an 
offense, he knowinqlv furnishes suhstantial assis~ 
tance to· him. " · ·· · · 

[Criminal facilitation is split into 
J·degrees for sentencing.] 

~453 Criminal Liability for the Conduct of 
!mother: No_ J\.vaflabfITty of Defenses. 
[Suhstantially the: same as ·N ~ Y. Penal 

Law §20 .. ·05(2) & (3).] 
§454. Criminal Liabilitv for ihe Conduct of 
--- AnotGer: Def~nses 

'
1 Unless ___ othe·rwise providccl ·by law, in 

any prosecut.ion in which the criminal liabj_lity.of 
the defendant· is based upon .the_ c_onouct of another 
person-, it is a defense· that: 

(1) the defendant was a vidtim of the 
offense; or 

(2) the.dcfendartt was ei81er expressly 
or by implication made not accountable for·thc 
conduct by the law defininq the offe11se; or 

(3) under circumstances manifesting a 
volunta~y abandonment of the culpable mental state 
required hy law, ·the defendant. withdrew from par-· 
ticipation in the 0.ffer:tse and made a suhstanti_al· 
effort to orevent its commission. 11

-... 

i 
i 
\. 
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_15. · New York has in~luded a. definition of a lesser offense 

area rejected by the American Law Institute of "knowing 

ub.stantial facili.tation". This. provision is as follows: 

_Criminal Facilitation: 

lfA person is guilty of criminal facilitation in the 
second degree when, believing it probable that he is 
rendering aid to a person who ~ntends _to commit a crime, 

· he engages in conduct.which provides ·such person with means 
or opportunity for the commission thereof and which in 
fact aids such other person to commit a felonyo 

11 
(New_ 

York Penal Law §llSn0O) 

(Se~ also §115020 which provides that if the principal is irresponsible 

guilty because he la,cks the mens rea, or. is acq·u_!_~_~_ed or 

prosecutedD it is no defense for the facilitator.) 



BEHALF. 

(1) A rio~po~atio~.may be convicted of tbe c~mmission of an 

~~t~Icf fense if: (a) . ~he offense is a violation or the offense is 
(~W~efined by a. statute other than the Code in which a 1egislative purpose_ 
\f~j~ tmpose liability ~n corporations plai~ly appears and the conduct is 
<i/r'performed' by an agent· of the corporation acting in behalf of the 
Jj[t6rpora~ion within the s~ope of his office or employment, except that 
/}/)ti f the 1 aw def in in g 'the. of fens e · de s i gnat es the agents · f or -who s e conduct .. 

-·- >the corporation is account ab le or the c ire urns tances under which it is 
.accountable, such pro~isions shall apply; or 

or 

. ( b ) the . 0 f fen Se CO n S i S t S O f an . 0 mi S S i o-n t O · d i S Ch a r g e ·a 
duty of affirmative performance imposed on corporations by 

(c) the commission ri~ the offense was authorized, 
:requ~~ted, commanded, performed oi teckleSsly toierated by the boaid 
'.of directors or by a high managerial agent-acting·in behalf of the 
·~corporatio~ within the scope of his office or empl~yment. 

(2) When absolute liability is imposed for the commission 
of an ciffensei a legislative purpose to impose liability on a corpciration 

-sh~ll be ·assumed, unless th~ contrary pl~inly appears. 
· __ \":;fXi:· 
· .:, : (3) An unincorporated association may be convicted of the· 
: ·"'-l'co.mmission of an offense if: 

(a) the_offense is defined by a statute other than the 
Code which expressly provides for the liability of such an association 
~nd the condu~t is perform~d by an agent of the association- acting 

~ .~:i~ be~alf of thB association within the scope of his office or employ
_:::,i,rment, except that_ if the law defining ·the offense desig-nates the_ agents 
0 for whose conduct the association is a~countable or the ~i~cumstances 

r whi~h it is accotintable, such pro~isions s~all apply; or . . . 

(b) t~e offe~se consists of an omission to dischatge a 
duty of affirmative performance imposed on associations by law. 

(4) As ~sed in this Section: 

(a) "corporation" does not include an entity.organized 
1·as or by_.a governmental agency for the eiecution oi a governmental 

program; 
. :--{~-,<~;;: 

~-- ·, :-~:::.-. .. 
(b) "agent" means any director, officer, serv_ant, 

·~~employee or other person authorized to act in beh~lf of the corporation 
r<S/~r_ association and,. in the case of an unincorporated associati.on, a 

t::itfitmember·: of. such association; -

;,:nrt~i~~> i/!\•a• · : (c) "high manage rial. agent" means an of fie er Of a 
'.\,ltfc:qrporation or an unincorporated association, or,. in the case ·of a· 



rsf~l:~,' a _partner, or any othE!r agent of a. ~orporat~oll or associa:.. · 
on h~v~ni duties 6f such .responsibility that his· conduct may fairly 
· .assumed_ to_ repr_~sent the P?lic_y -of _ the corpc,:r~tion -or association. 

. . ' . . 

_ ·(5} In.any .prosecution ~f a_corpor~tion or·an uriincorporated 
ssociation for the commission of an· offeris~ incltided within the terms 

Subsection (l)(a} or Subsection (3)(a) of this Section, other than 
riffense for which -absolute liability ha~ .been impbsed, it shall be 

fens~ if the defendant· proves by a p~eponderance of evidence that 
_high·managerial agent having supervisory responsibility over the 

~bje~t matter of the offense employed due diligence to ·prevent its · 
·· s i on • Th is par a g i a p h sh a 11 no t a pp 1 y i f i t is p 1 a in 1 y inc on s i s ten t 

the leg·i~lative i>u;--pose in d_ef ining the par_ticular. offense. 

(6) (a) A person is legally_ ~cco~~tabie foi any conduct he 
or causes to be perf armed in the name of the corpora t io.n or 

uni n corporate d as s o c i a t ion o r · in i t s b e b a 1 f· t o the _ s am e ex t en t as . i f · 
were performed in ·his own name: qr behalf.· 

. ' ' 

• ' • • • • - • > 

( b ) when e Ver a duty t O a C t i s . imp Os e d b y 1 a W .. ,.Up On a . 
-. ·: . corporation or an uni n corpora t e d as ~ o c i a t i on , a n·y age n t o f the 
·;·corporation or association having primary responsibility for the 

dischargi· of the duty is legally accountabl~ for a. r~ckless- omission 
.. :·to perform the required act to the same extent ·as if the duty were 

impo~ed by.law directly ~pon himself. 

(c) ·when a per.son is convicted of an_ offense by reason. 
legal· accountability for the condu·ct of a corporation or an 

uriincorporated association; he i~ subject ·to the sentence ~uthorited 
~bi·1•w when· a natuial person is ~onvicted of an offeri~e -0f the giade 

the degree involved .. 

* '*·.: * *'' 

i. This S~ction deals ·with f~ur areas: (1) ·the·-circumstances 

· · which · a corporation may be held criminally li_ab le; (2) the ci rcum

~nder which an unincorpo~ated asso~i~tion mJy he held criminally 

( 3 ) . i t e e tab 1 is hes. Cert a~ n p rt n C i p 1 es . f Or int e r pre ting s ta ·tu t es 

with these two areas; and (4) it deals with certain prob1ems 

lating to individual criminal !~ability of persons acting on behalf . 

. corporations and associations.· 
., 

2. .. Corpo.ra tip~s: 11 In the e&rly years the rec.ogni t ion of 

rporate:· responsf°b ili ty, was- inhibited·:.· by certa'in· ptoced-ura1: .. diff. fcu:lties .. · 
. . . I 

certain co:nce;ptual noti?ns .• 0 ~ .The most: persisteUt of the: 1·atter 

tpat a ~orpor.atio~ mig9_~ .. no,t. be: h.e,ld: for.:', a:::: c·r:ime-. :i..n,ro,:lving 

'-·- ·. ' 



' ~ ./ \. '.. . . - . . ._ ' , . ., .. ' 

-~Th~'mode~~ develripci~nf, ·howevei; h~s largely 

.,Jhout" re~.erence.- to·:any ·intelligible body of pr.inciple · an.d\;the: field, 

rtWf~::_-- ch·a1;ac teri·zed· by. the absence of a_rticula te an·alys is of the -· 
,_,_.,' 

};+H~bjectives "tho~ght. to .be attainable by impo"sing. criminal fines on 

t~~t!t;porate> bcidieS. '' MPC Tentative Draft No. A. p .14 6 (19 5 5). 

~1~1::10Pmeµ:;~n:h:h:b:::s:::t:::::::.:h:a::wc::~:::z:::::y~f ::ewould 
'f!?rp·e8.i-. that there are virtually no crimes,. including. those requiring a 
:{tc'i·imin.al, inteµt or a corrupt motiv~, of which a_ corporation may not be. 

:t•f:~il:,ty~· Th·e early law~permitted only convictio·n ·of crimes: __ ~-~-'?.r. which 

' 
--- non f ea s an c e was s u f f i c i en t _bu t New -J e rs e y· s o on a 11 ow e

1

_d con vi c t ion a 1 s o 

:-?{or misfeas:ance. .State v. Morris and Essex R. ·Co., 23 N.J .L. 360 

~:(~up.- Ct~. 1852). (maintai~ing-a pub.lie nuisance); State v. Lehigh Vallev 

.'..;-;R.- Co.{ 90 N.j.L. 372 (Sup. _Ct. i892) "(manslaughter'); State v.- Passaic 

--·.: 

,Co. Agri. Soc. 54 N.J_._-L. 260 (Sup. Ct. 1_870) (keep.i,ng a disorderly 

;~~/i1-~us~); Jos.eph L. Sigretto and Sons g Inc. v. State, 127 N.J .L. 578 

}=Itcs~p.-Ct. -1942) (obtai~ing·money under false pretenses); State v. 
,, ·•r.:~-··/, · ... • . - . 

-~,:_;:,;~<:)\:-~~-: 
;JContinental-Purchasing Co., 119 N.J.L. -257 (Sup. Ct. -1938)--affir~ed 

· . I . , I . 

ff~2l.i·N.,·J.~L. 76 (E.&A. 1938) (conspiracy);_ State v~ Western Union Tele

·-::/~·graph· Co_.;·, .1·3 N.J. Super. 172 (Co. Gt. 1951) af°firmed 12. N.J .• 468 

(maintaining a disorderly house); Sta~e v~ Graziani, 60· N.J. 
'-.~-.: :>.'_' 

. :-''s"u.p er • ;: · 1:. (App • D ! v • 19 5 9 ) a ff i rm e d o ., b • 31 _ N • J". _ 5 3 8 ( 19 6 0 ) • . . In th is 

·•. regard, i~e. ,•·_ allowing ·a· corporation· to be char,ged with almost any 

-}~~ime~ th~ N~w Jersay cases are prcibably somewhat ~head of.the cases 

Clark and Maishall~ Crimes~ @6~_17, pg. 453 

In New,• Jersey,- a corrupt· or evi.1 intent, when .n-~:~~~-1~,sary · 

crime, may be impllted to the ~orp~r a tion f · pi .. '''''=""~-,.,;I 
t:'.· ' 

L; Sireuo and SQrrs ! Inc, v, •. State! _....__ ;}' 
/; {f 



;supra; State-Vo Graziani~ s~pra. There is little discussion iri the 
?;t·'./.,;··. 

~~l}c'.ase·s _ 0 f the level° of -au
0

thori ty at which a pets on who has the requi Site -

;:'<~ rea must stand in order - to allow the intent to be imputed. -In 

/ 2:{h e s i gr et t '? Ca s' e , Cit e d ab O Ve ' the "is s ~ e u rider C On s id er at r o· n was the 
7·:, 

i\;),;uj:fic;iency·.\:,f the :indictment and no f_acts were set forth in. the 

i(}opinion.···In. the Passaic ·county -case,. supra, even .though the court was 

~I/-i;--~ Vi e_w in g a·. CO n Vi C ti On ~ the f a C ~ s a r e ri O t s e t f Or th and th e h O 1 d in g is . 

~urely ~onclusionary. Both thi Graziani case.and the Western Union case 
. . 

:o_:give·_some i_nd_ication o~ the lev~l at which intent must exist among 

. . . . 
~ubordinates in order io be imputed. Graiiani_was an eas~_~ase. The 

·knowledg~ Qf the illegal activity_was held by the president of a close 

corporation (he owning _all but ~ne share of·it) and by his brother, 
. . . . . 

:::, /the c ~ r p ~ration ' ~ -s e c re t' a r y (he owning th e · on 1 y o th er share ) • The 

., .. court sta_ted, as the rule·, that the "guilty _intent of corporate officers 

n1ay be.: i_m.put.ed to a co_rporation to ·pro·ve the corporation's guilt". 

-:60 N._J~·Super. at 17. In the Wester~ Union case, the issue was the 

:)s :u f f :l. c i ency of · an ind: i c t men t al 1 ~- g in g that ·th e corpora t e de f end ant s en t 
''.':,:,~>.:'2, 

•~ • '; ,,• :;• .-, I 

;}~~,~~ssages'_in aid of an illegal business, contrary to ·a s.tate statute, 

-e:Jt\.1't.-··whi~h. did not a.llege through what agent or agents the def end ant 

· ;, ·'acted • · ·_ Th'e Co u r t found it u n n e c es s a r y -t o make th is a 11 e g a t i on • The 

-: c":Iin p l i cat i o ~ is that the · g u i 1 t y kn ow 1 edge of the t e 1 e graph company ' s . 

·~bra~ch IDanager ·is suffi~ient. See 6 Rµtgers L. Rev. 211, n. 27. It 

: should· be ·no t e d that· the statement s in the ear 1 y ( 18 5 2 ) ca s e o f S ta t e v • 

_Mo_rris and .Essex R~: Coe, supra,' that· _a corporation is incapable of 
~::;:'.)\:~ ... :. ,' . . . . . 

:"'?•:-performing·- er imes of "treason, felony or either crimes involving - malus 

-~/y;·•k:~i~us··in·. it·s commission" or, as· stated later in the opinion, of 
; '•-· ·:\;/'"'' 

t}rP.,,r.:i ury ••• tre;i.son •• 'murder •••• (or) any er ime. i nv.ol ving corr/I / 

:·:_!f:_:_}_j{_l_t~:teri_~}·· (2l N~J.'Li> .. at. 364 ,. 370). can - no·- longer· be: consi'd,ered: a:'tih. _/, · - · · filr I' 
! I 



.. -,- ' 

(1) ·sets forth· three situations· in which a 

. ' ' 

may be criminally ·responsible~ 

(a) Act~ of an Agent~ Paragraph (a) id~ntifies: the 

-iirfJ;tions __ in. which a corporation may be held liable for the conduct 
::;~1fY7!Ntr-- -- •· ;)·/, · ,: - :c •:: _ - ·· - · -- - · - - -

iff£<'.an · agent · a~ ting within the_ -scope of his off ice or employment. The 
;2~t¥~:i1J;:;~;-· _: --- -; r _ - - . ;- - · -_ _ -
_:8;c•t>must be performed 11 in behalf of ~he corporat:i.on'' to avoid extension. 
\)~f:f1~-~t~~}~·.: ~-.. -.- · -- ··. · -- -: : -~ -·._; - -_< \'. ·> 

<i"f\jiab ili ty _to situations where some cases have held' the _corporation 

{$]§{;;~;~\~ w~ere the act w,as done for the purpose of defrauding the 

·corporation. MPC Tentative Draft - No. 4, p. ·147 (1955). The rule of 
: , ~ '-,~~,., ':,\:, :,, '.' :-

p ~}i~ rap h (a) as to agent s s e ems to b e · -in a c co rd w i th New · J e rs e y _ law , 

.to_:;::.:the· ext·ent sufficient ·case.s exist to draw a generalizati_Cl_Il_. State v. 

Union T e 1 e gr a p h Co • , s up r a • S e e _a 1 s o , 6 R u t g e r s L • · Rev.. 2 11 ; 

· .. ,_ 

As to the kinds of offenses for which the corporation ~ay be 

this parag-raph, two are set- forth: first, "violations" 

·c~-~- . d eJi ri ~d- in § 1. 0 4- ( 5 ) ) , L e • ' th Os e Off ens es f Or w hi Ch th e On 1 y 
'_·-.·:.,· . . ' . ' 

~~-n i, s .h men t - is a -f in e and , s econ d , . o f fens es out s id e '.th e Cod e '. " i ri w 11· i ch 
' .•>- ·_:...' :.- .. ,;:::i)· ·\)··. 

_·'a:\legis la-tive purpo_se to ·fmpos e li ability on corporations plainly. 
• •• r \. _:•::. •• , , r • ; • •- • S • • -'.• •, ' , .. ·~:t~t:?.:~~-~=.;:. '·. 
\appears" of this provision is to maintain criminal 

"- .. -~ 

t:f"i:ability: it}ithe large area of regulc1tory ~egislation now in effect 

)\~~:ti~ ~:Pecifically imposes criminal 1 iab ili ty upon corporations. Th is 
.,"(:;?(}{~,~~:::·;~<::. ,.': ' -:·· . . . . . : - . ' ' . ·_ ·. . ,' . 

!;;ction ~o~ld probably not be acceptable for use in New Jersey as 

:~Tafted. Many regulat-0ry criminal statutes in- New J.ersey speak in 
, i • .' ·, • ' . . • 

·::_fe~ms o-f ''persons". (see, -e.g., N.-J.S. 2A:108~~ through 9, "Foods 

~eil- D~~g~',;fwhereas the intent clearly. is to include corporations. 

ttt~l;(the :·iaJ' ~~w is I th:e presumption· is to include them·. NG J's. 1; 1-2 9 

~ff1~e v: Nat~lsOn Br;s.; 2lN. J. Misc .186 (Comm. P1eas 1943). Th Us, 

~Iiliiiii~j-i:~: :d: a:: . ::g::: t ::: e 1::::: 8 : :::v :h :: :P :: :.~ :e: :::::: :e 

1 :.:: ::::Y 



it<·io _ exist when the. legisla.tion was ·enacted. 

_(b) Omi~sions~ Paragra~h (b) recognizes the .responsi-

of c~rporations for the commission of offenses con~isting of .th~ 

a. ~ u t y . i ~ p O _s e d by 1 aw On s u Ch . b O d i es • 

under present law~ 
- . . 

Several such.duties 

: (c) ·General- Rule. Paragraph ·(c) states the· ~eneral 
~~ . . , 

oi.corporation liability, governing ·any situ~tions not covered 

· :.~'?: paragraphs ( a) and ( b ) ~ The d r a f t er s o f the Code j us t i f y their • 

a·s ·fallows: 

''In appro_aching the analysis of corporate criminal 
_·capa6ity, it will be observed initially that the imposing of 

__ criminal penaltiei on corpoiate bodies results in .a spe~ies 
of vicarious crimin~l liability. ~he direct burden of a 
corporate fine ~s visited on t~e shareholders of the cor
poration. In mpat cases, the sharehblders:ha~e not parti6i

. pated in the criminal conduct and .lack· the practical mea.ns 
of supervision 6£ coiporate m~nage~ent to p~evint miscondutt 
by-corporate agents. 

It would seem that the ul~i~ate justification of 
corporate criminal responsibility must rest _in large measure 
on an ~valuation 0£ the deterrent effects of corporate fines 
on the conduct of corporate ag~nts. Is_ there reason for 
anticipating a substantially highe~ degree of deterrence 
from fines levied on ~orporatci bodies than can fairly be 
anticipated from proceedin~ directly against the guilty 
officer or agent or frbm other feasible sanctions of non
crimirial character?~ 

It may be assumed that ordinarily a corporate agent is 
not likely to be dete~red from cri~inal conduct by the pros

·pect of iorpor~te liability when, in any ev~nt, he faces the 
pro~pect of indiiidually _suffering serious criminal perialties 
for- his own act. 

Yet-the problem cannot be resolved so simply. For there 
are probably· cases _in_ which the economic pressures within the 
6orporate body are sufficiently poterit to _tempt individuals. 
to hazard personal liability for the sake of company·gain 
especially where the penalties threatened a~e .moderate and 

· where the offense does not involve behavior condemned a~ 
highif immoral· by the individual's associates. This ten
dency may be particula·rly strong where the individual knows 
that his guilt may be difficult to prove.or where a favorable 
reaction to his position by a jury .may be anticip~ted even 
where proof of guilt is ·stro~g. A riumber of appellate 

I. 

i 



ituatiori~ ':in. ich'--j'uries·· have hii'ci':::::f-tt:~<~:' 
ant: criminaliy .. liable.while acquitting - the 

guilty,. agerits who committed the criminal, acts. 
' . l - ' ' 

* . * * ··.* 
.. ' ' . . 

' ' may' reflect more th-an' faulty' or capricious' judgment 
:·on the· part of the juries •.. It may repre·sent a recognition 
. that the .. socfal consequences_ of a _criminal convic t1on may 
fall:with a disproportionately heavy:impact on the individual 
a~fenda~ts-wheie the ~o~duct involved is not of a highly 

;i~m~t~l-cha~acter." It may alsb reflect a shr~wd belief that 
-'the violation may have' been produced by pre~fsu'res on 'the : 
subordinates created_ by corporate. managerial officials even 
th~~gh the latter ~ay not ha~e_intend~d dr desi~~d the 

· :c rim in a 1 b eh av 1. o r and even though the p re s s u res can-. on 1 y be s ens e d 
~rather than demonstrated. Furthermor~, th~ great mass of . 
legisl4tion calling for corporate criminal liability suggests 
a widespread belief on the part· o·f legislato_rs that such 
1 i ab i 1 it y is n e c E:_S s a r y to e f f e ct u ate reg u 1 a t ~ r y po 1 i ~ y •••• 

.. The c~se so made out ••• iends to suggest t~at such 
·-iiability can best· be justifi~d in ·cases in which penalties 

directed .to the individu~l are modetite and wh~re_ the criminal 
co·rtviction is least likely to be interpreted as a form of 
social moral condecination .. This indicates a general-line 

~of distinction between the 'mal~m prohibitui' regulatory 
~ffenses,_on the one hand, and ~ore serious -0ffenses, on 
t~e_other. The same distinction is suggesied in deaiing 

·with.the problem of jury behavior. The cases [discussed] 
~hove inv-0lving situations in whi6h .individual defendants 
~ere acquitted ~re all cases of ecbn~mic_ regulations·. It 
~ay be doubted that such results would .have foll6~ed had 
the 6ffenses. involved a more obvious moral element. In 
-any event, it is not clear j~st what conclusions a~e-to 

· be drawn from [these] cases. In e·ach, t.he jury· had. corporate 
liability available as an ·alt~rnative to acquittal of all 
the defendants~ Conceivably~ if that alte~native had not 
been a~ailable,··verdicts ag~inst ~h~ individuals in some of,·the 

·. cases might have been r~turned. Thus, .it is at least 
po s s i b 1 e that corporate · 1 i ab i 1 i t y ' enc.our ages err a t i c j u r y 

-behav_ior. · It may be true th<3.t the comp lex it ies of organ i-
· zat ion characteristic of large ~rirporate eriterprise at times 
present real problems of identifying the guilty individual 
and. e.s tab lishing his crimi na I. lia bi 1 i ty. . It would be hoped, 
however, that· mor~ could be pointed to in justifi6at~on of 
~lacing_the pecuniary b~rdens of criminal fines on th~ 
innoce~~ than th~ difficulties of proving the guilt of the 
culpable individual. Where there is concrete evidence that 
~h~ difficulties ~re real, however,· the ~ffectu~tion of_ 
regulatnry policy may be thought to justify the means~ 



, ' ' , 

. ' ' 

-,In surveying th~ ~a~e .law on the ~ubject of.torporate 
cri~inal 'l.iabil,ity, one may be_ stru'ck at h_ow few are··-thE{ '.t'y'pes 

· .. of .common~law offenses wh~ch have aciµaliy resulted in· 
corpoiate criminal responsibility. They ~re restricted for 
the most pa _ _rt .to the£ ts (including· frauds) · and involuntary_ 
manslaughter. Consp~racy might also.be included, •• ~. No 
cases have been found ~in which~ corporation was sought to 
be held criminally liable for such crimes as inurder, tr.eason, 
rape or bigamy.: ·In general, such offe_nses ·may be effectively 
p~nished and deterred by pros~cutioris directed against the 
guilty individuals. One wotild not anticipate the same 

- reluctance on the iart of juries to corivict w~ich seems 
sometimes t~ be present where the offense is a iegulatory 
crimeJ Moreov~r, in ~any of the situations. such-~~ those 
inv~lving in~oltintary manslaughter, there i~ ;_a strong. 

·. possibility that ~he shareholders will b~ called upon to 
bear the burden of tort recoveries. The prospect of tort 
.recoveries may ·atso be expected t9 encourage supervision 
·of subordinate employees by executive personnel:. 

The burden. of thi,s analysis may suggest ·the conclusion 
that corporate c r i min a 1 re s pons i b i 1 i t y s h ou 1 d b e_ w i t hh el d - -
from serious crimes defirted by the .•. Code. Thir~ ~re 
considarations, however, which indicate ihe prudence of 
retaining responsibility on a mori restrict~d basis f~r 
these crimes. ·As noted above, the acquisitive 6ffenses .•• 
trad~tionally have constituted on~ of the major categories 
of corporate crime. In a rough way,· also, ·corp'orate -fines 
in these cases may be .employed to deprive a corpor·ation ·of 
an unjust enrichment re~ulting f~om the commis~ion of offenses 
by it~ agents •. Moreo~er, th~re may bi situations in,which 
it-is highly desirable to ret~in a degree of corporate 

. responsibility for .the Code offenses as when the crime· is 
c6mmitted in the State by a foreign corporation but whe~e 
the guilty individual agent is outside the' jurisdiction and 
hence not amenable to prosecution in the Siata. · 

The approac-h of paragraph (c) is to provide for a more 
restricted basis of liability for all cases not included 
within the terms of paragraphs (a) and (b). The general 
.respond.eat superior approach of paragraph (a) is. rejected 
for these cases, and corporate liability is confined to 
situations in which the criminal conduct is perfQrmed or 
participated in by the board of directors 6r by corporate 
officer·s and· agents sufficiently high in ·the h.ierarchy · to. 
make it reasonab.le to assume that. their acts are in some 
substantial sens~ reflective of the policy of the corporate 
body. The agents having sue~ pqwer to ·bind the corporation 

.. criminally· are described by the terms of paragraph (c) as 
thoie 'having responsibility. for th~ formfttion of corporate 
·polic~' or. 'high managerial agent(s) having supervisory 
responsibility over the subject matter of the offeris~~• 



" ' '','.,,, .ii > ''. 
T~e ase ,·,kiJ~ Janaget'iai ~ge~t' is deuned in ~ubsecflon 
(2) (c) ._-: _Giyen the. wide _varia.tions 'in corporate structure, 

,these ~~if~~ii ar~ neces~arily ver~ g~n~r~lo .••• · ·-

=Thi limitatio~s on-'iorporate liability ·i~pos~d in cas€s 
falling within paragraph (c) are Benerally consistent with 
the · po s i t ion of the Eng 1 i sh co u r t s ·and -· tho s e o f s o rn e Amer i can · 
states~ .... 

-,I~ practical effect, paragraph (c) wriuld result in· 
rioiporate liability for the conduct ~f- the corporate 
president or general manager but not for the conduc~ of a 
f orenian in a large plant -or of an· ins igni f ic'a·n t branch 
manager in the absence of participation at higher levels· 
of corporate authority. Pa~agraph (c) thus works a substantial 
limitation on· corporate responsibility iri cases in whi~h the · 
deterrent effect~ of corporate fi~es are most dubious but 
pres~~ves it in cases in which the sharehold~rs are most 
likely to be in a position to bring pressure to bear .to 
pr e_v en t corporate crime • 11 HP C Tentative Draft . No • 4 , pp. 
148.%'151 (1955). 

5. Section (2) is in accord with _Ne~ Jersey.law. It 

the· i rn po s it ion o f c r i m .in a 1 res pons i bi 1 i ty in ab so 1 u t e 

- :liability offenses unless a ·contrary intent is. shown in the statute. 

1.: .1- 2 ; S tat e v . - Na t e 1 s on Bro s • , s up r a • 

6. Unincorporated Associations.· S~ctton (3) imposes 

upon unincorpoiated associition~ in. two paragraphs whic~ 

~~~{nite with §2.07(1)(a) and (b) as to corporations. · A gen~ral 

·)·}ziJJii··~·v'-is i On , an a 10 g Ou s t O § 2 .. 0 7 ( 1 ) ( C ) was e 1 i min a t e d -as . 11 r a i s in g t O O many 

'~>.·-:i~}jj(?· ,\:,:. ~•:: .. ·, < . _."' ' . . ' - '. 
\~}<:ontroversial· questions to be' ~easibly included in the Code 11

• 

· ~/#~-p C P.r o p o s e d Of f i c i a 1 Dr a f t , p • 3 8 ( 1 9 6 2 ) • See MPC Tentative Draft 

4, pp. 15~-154._ No ~ew.Jersey cases.were f6und discussing the 
' ' . . 

·criminal responsibility of unincorporated asso·ciations. 

7 • s e C t i On ( 4 ) d e f in es "c or po r a t i On ti. " a g en t II and " h i g h 

this Section .. 

8. Subsection· (5) ··is based on- the assumption. that .a 

purpose ·of. corporate . fines is to "encou-rage -d ilig en t sup er

corporate personnel. by manageri.al. emp-Ioye-e:s- in, those:, _c,ases;. 



the corporatio~, is bound ,by .the conduct· of inferior ·personnel. · 

that: dili$ence can be sho-~n ••• exculpation· should follow exc!pt 
. . . e ··cases where. such .. a .defense is clearly inconsiste·nt with 

legislative purpose manifested in d~fining ~he particular offense''. 

4, _p. 154(1955). If the Legislatu~e has 

~~trict· li~bility~ there is· no reasdn to·exculpate~ Ibid. 

There is no ·analogous rule of law in· New Jersey. Presumably, 

~ tlle">-f a c t o_r w·o u 1 d b e taken into : a cc o u rt t in s en ten c i n g • · 

9 .• Corpora t e A & en t s • S.e c ·t i on ( 6 ) , i s des i g n e d t o o v e r come 

iertain difficulties in the direct impositio~ of criminal sanctions 

0 n -g u i 1 t y CO r p Or ate agents and s up p le men ts th e pr a V is i On s 9 .L __ § 2 . 0 6 • 
, . 

(a) Par~graph (a) makes certain that the corporate 

agent.will not escape liability b~cause.ail or part of his conduct is 

pe~formed through or in the name of the corporation. This is now· 

New·Jersey_law. State v. Western Union Telegraph Co., supra; State v. 

N. J. Super. 45 4 (App. Div. 19 5 6) • 
, , 

(b) Paragraph (b) deals with, the case in which the 

c~nsists of an omission by the corporation or association to 

,- · :;-~;form_ a: duty imp o s e d on i t by 1 aw . Under the ex is t i ng 1 aw o f 
,, -~ . ·',..' . ~, ,.. . . . . . 

liability_t~e corporate officer, even ihough he be under 

ob 1 i g at ion to per f or m du t·y · in b eh a 1 f o f the co r po r a t ion , 

~:·:g~nerally: ::~~:~,_ap-es individual liability .if his conduct_ consists of 

~on-action. See_People v. Clark, 8 N.Y. Crim. Rep. 179, 211, 14 N.Y. 

, ,;--~upp~ '642 (1891). Paragraph (b) provides ·for individual liability 
._ ···,,_1;(\·i:,\',',•: . 

,?f ~he. corpo~ate offic~r havihg the pii~ary resp~nsi~ility for 

P~~formance~of the duty in behalf ~f the corporation. MPC Tentative. 

\,-~ ·155_ (19.55). No New Jersey cases were found. 



• • • • • • • • I • 

. ( ~ l. '~Paragraph .(c) avoids th~ . d if f icul tie~ :.\ugges ted 

~6•3 '\ii, '4'g\f'2 N •. E, 2d 705 (1936). • In that 
~ ' ;," ... '..· ·. 

si)1;
0

fend•~-nt ;; a ·corporat·e off .. ic_er, was convict.ed as _.an accomplice 

., :~{~~hi~[::'coq,~i:,:a't'io·n and ·was fined. on certain counts and sentenced to 

1£[¥~"~~!-S~nment on Others. . The Court, in setting aside def end ant's 

Pt1!trence, rul~<I· that sini:e the principal (i:he corporation) could not 

:;f'fr){J}~·prisoned, · such a· p·enalty could not properly be imposed on the· 
/,;f ~f iliiL?·, : -.. · . . . . 
T~ _c ~es s or y • More · than th a t , · even i f the i n d iv id u a 1 · a c c es s or y we re 

)~t~'W;d, the statuto~y p~Ovisi~tls calling for imprisonment to compel pay-

,- ' . II . 

:ment of the fine would ·be inapplicable since such sanctions could not 
; 

.·;. f,_, .. , .. 

\,be~ imposed ·on the corporate -principal. This result seems ·clearly 
~- .··, :.•. . . . 

-'._tt'.~'.j us ti f i ab 1 e · as · a ma t t er of · po 1 icy , and in p re c 1 u d i n g ·, s u ch a h o 1 d in g 

ff f e prov is ions ·o f par a graph ( c) are cons is t en t w i th the obj e c t iv e s o f 

':Section. 2.06(6) ••• of the ••• Code as presently drafted.'' .MPC Tentative 

No. 4, p. 155 (1955). No New Jersey case was found.· 

10. Recent State Codes: 

(a) The New York Code (6ij20.20 and 20.25) has been 

Connecticui (§12) and proposed for Michigan (§§430, 435). 

as follows: 

Criminal Liability of Corporatrions 

Paragraph (1) defines "agent" and "high managerial agent" 
.in a manner similar to MPC §2.07(4) but applies· only to 
· corporationf?. 

"2. _A corporation is guilty of an offense when:. 

(a) [substantially the same as K~C §2.07(l)(b)] · 
. . . 

(b) The.conduct constituting the rifiens·e is e~gaged 
in~ authorized, solicited; r~quested, commanded, oi recklessly 
toleraeed by the board of directors or by a high managerial 
agent acting within the scope of his employment .and in behalf 

f the ccirporation; or 
. . 

(c) The conduct constituting the offense is engage~ 



in by. a~ agent- of _thi corpo~ation while·acting within.ihe 
scope of his employment and in behalf of ·the corporation 
and (i) the offense is a misdemeanor or a violation, or· 
(ii)- the offense· is one defined by ·a statute· which. clearly in~i-· 
~~tes a legislative intent to impose-~uch criminal liability 
pn a corporation. 11 

Criminal liability of an individual for corporate conduc~. 

1-E s s en ti a 11 y th e s am e as MP C ~ 2 • 0 7 · ·{ 6 ) (a) , -_ b u t a pp 1 i es 
only to corporations.] 

(b) Illinois has substantially adopted §2.07(1') (4) _(5) and (6) • .-
- . 

(c) . California Penal Code .Revision Project (Tentati~e
Draft No. 1, 1967) 

§409. Criminal Liability of Corporations and Unincorpor~ted 
.Associations 

( 1 ) · Except insofar as a statute o the r., than t'hl s .. code 
provides to the. contrary, a corporation ~ay·be ~onvicted of 
the c-0mmission of an offense: 

(a) If the offense is a crime which was 
authorized, requested, commanded, committed or.recklessly 
tolerated by the board of director or·by an officer or 
executive agent acting within the scope of his authority 
and in behalf ~f bhe corporation, or 

(b) if the offense is an infraction which was. 
committed by an .agent of the corporation acting in behalf ·of 
the corpo.ration and within the scope of his of.fice and employ-

. (2) · An unincorporated association may be- convicted 
of the commission of an offense: 

·(a) if the offe~se is defined by a statute other 
1°'"'·"~, .. ,,., .... ,. ··.,·than this code which ~xpressly provides for the criminal 

liability of· an unincorporated association, and 

(b) the of fens~- was committed by an agent of 
the association acting in its behalf ~nd within the scope 
of his office or·[employment] 

(3) As used in this section~ 

(a) 'Agent' means any director,_officer, 
e•ployer or other person _authoriied to act i~ ~ehalf of 

corporation or·,assocfation~ 

(b} trExecutive. agent;' me-ans· an off_icer or· agent· 
of a corpor.ation who. is· invested with ·managerial authority and· 

sponsibility for the e~ec"l,ltion-of corporate policy." 



~,,1 Jf:..:·,: ,. _._· : , ( l)_ Except· as providec;l in. Subsection ( 4) of this : Section~-
Jifntoxica tion of· the actor is not a- defense unless it negatives an 
iiil1ement: 0~ the offense.: 

;f.::;;H:/;. , (?) When recklessness· est~b lishes an element of the 
t'./offense, if the actor·, due to self;...induced intoxication, is unaware 
}if1i".f a risk. of which he would have been aware had he been sober, such 
g{fi~aware.ness is immaterial. . 
(t}~i-:~tr.·: · . . · 
·f:,\'.';_. ./ '(3) Intoxication does not, in itself, constitute mental 

1,if,irase 'within the mea.ning of. Section 4. 01. 
,:.~~ '; :~~ ,,,., ... , 

,ei.\.~• ... j"•·- (4) Intoxicatio~ which· (a) is not .self-ind\lced ··or (b) i.s 
:.,p.athological is an affirmative defense if by reason· of such in.toxica"""'. 
:tion the actor at the time of his conduct lacks subs·tantial capacity 

.<;::::~{ th~·r to· appreciate its· crimi na. 1 i ty .[ wrongfulness] or to con£ o rm 
··.his conduct· to. the req ~ire men t of .law. 

-(5) Definitions. In this Section unless~ different meaning 
is required: 

· (a) "intoxication" means a disturbance o.f mental or 
-.·physical capacities resul.ting from ~he introduction of substances 
·_;into the body; 

.. 
. ·,:-, .. ,: 

(b) "self-induced intoxication' ~eans intoxication 
.caused b~ substances which the actor knowingly introduces into his 

. body, the tendency of which to·cause intoxication he knows or ought 
.. O:t_o know, unless he introduces them pursuant to medical advice or under 
·-··s\~ch· cir·cumstances as would afford a defense to a charge of crime; 
J,·,•· .• : •. ,-_ 

:},,,'ti)'\;,· 
·<,~<',' · · · ·. ( c) "pa tho log icai. in taxi cat ion" means intoxication 

'/irossly_ excessive in degre~, given the amount of the intox~cant, to 
· the actor does not know he is s~sceptible. 

1. Subsection (1) states the existing New Jersey_law. The 

that "into~ication of the actor is not ·a defense unless it 

an element ·of th~ offense" means that intoxication of the 

least when it _is self-induced~ is not, as ~uch, a defense 

_Siate v. Sinclair, 49 N.J. 525, 544 (1967) 

prostration 6f the mental faculties by 

from alcohol or drugs cann~t liad to an· 

St~te v. Trant~no, 44 N~J. 358, 369-(i965); 



. . ;: ·::-:•; ~.--.:~ . ' . . ' 

:tf~State:•v." Whife(_.27 N.J. 158, 165·-166 (1958);· State v. Wolak, 26 N.J. 
\}t~tJ}{{t;,\(.~._ .. .-·::\ .. : . .-·- ·~ ,.· ··· ~~\ Sf.;c-.a•.t} ·-:-~ : 

}"{4 6. 4 -~-· . 47 7.;. 4 7 8 . ( 19 5 8 ) ~. -Th is means th a t the 1 aw does no more t ban ho 1 d 
:.~-.~~@t~i(;..::"{>-·{, . . . . . ' . . 

'.;tf°hat ·it is µot an ex·cuse· that the actor·· might· not have committed the 
//!;A:~tt~>~: >~· ··; · . · · · · · 
::.offense had he been sober-..:."and this upon the demands_ of public 

·i, :~e cur it y" . _ · St ate v . · Trant in o ,· supra • See MP C Tent a t iv e Dr a f t No e 9 , 

.2. ·Aside from being a complete defense, h~we~er, intoxication 

either _excul~a~e or ~itigate guilt if the defenda~t's intoxication, 

in fact, pr~vents his having formed a mental ~t~te which is an element of 

the · of fens e and i f · the_ 1 aw w i 11 · re c-o g n i z e the pro o f of · the . 1 a ck o f 

that mental state. The combinations o_f subsections .(1) and (2) of §2.08 

accomplish that result. It can be demonstrated that \the rule stated in 

~hrise·two subsectio~s of the Code express the existing New Jersey law 

on-the subject:_ Intoxic~tion, at present, ·1s admissible when relevant 
. . 

to ·disprove a. " s p e c i f_ i c int en t II w h i ch is an e 1 em en t · o f th e c r i m_ e 

. cha;ged, but.not to disprove a "general intent", when that is the 

. required men ta 1 e 1 em en t • MP C Tent a t iv e D .r a ft . No •- 9 , p • 4 (19 5 9 ) • 
. . . 

· ·Thus~-- in State v. White, 27 N.J. 158 (1958) it was held· that evidence-· 

was ~dmissible.to: disprove·that.defendant_ had the 

> :spe.cif ic in t:~n t. of° killing •-wi 1 fully, de 1 ibera te ly and premeditatedly, 
_{:5~\E.: <. .. -t \.~::i 

fir~t degree murder, but that_ the general criminal 
~. ~. :·:· ... ::_·. :> '·.·: '. . ' ·: . 

. :. intent· of tln1alice", required for second· degree murder,· could.· not be· 
:?}t•·:.,.. 

.~Y such evidence. Again, th~ specific. intent necessary for 
,( 

_ of a felony may be· destroyed by intoxication making the 

not guilty of felony murdar. State v~ Sin~lair, 49 N.J. 

Stat~_ v. White,_ supra, 27 N.J. at 165-166 (195B). · 

same iesult, using· different term~nology, would 

the Code. That which'the cases would describe as a, 



See 132. 02 (2). · A "general 

can>-be' equated with that ·which the Code defines as "recklessly" 

The ~tatem~nt, under ~xisting law, that intoxication· 

general intent, when that is sufficient for a given 

b~ restated·. as. holding· that recklessness. is satisfied even 

the · defendant was ··unaware of a risk o f w h i ch he w o u 1 d have b e en . 

he not into~icated. (Recklessness, except in this ~(tuation 9 

as~defined by ~he Code, require~ awareness or ri~k. §2.02(2)(c)). The 

c~·de .. specifically makes aware·ness unnecessary for recklessness in this 
.~·.,;': ·.·-:,·:· .. -~·~·_,,. ·'·"" 

,':~;i~\iation.- §2. 08.(2). Re c kl es s n es s is s u f f i c i en t t o : ,s a t is f y ma 1 i c e • 

·''.·stite v. Gardner, 51 N.J. 444, 458 (1968). This explains why, under 

·e~i;iing law, intoxication can destroy the wilfulness, delibe~ateness 
. . . : ' . 

iid premeditation necessary for first degree murder but 6ann6t destroy 

th~malice.necessary for murder. See MPC Tentative Draft N6. 9, p. 5 

.·(i959)~· 

, .. 
. '·. .. ··~ 

4. Su~section .(3) states the existing law that intoxication 

dbii riof, in itself, co~stitute mental disease to satisfy the Code's 

pos ti6~ 6n responsibility. State v. White, 21·N.J. 158 (1958); 

··:s't~·;L/v~ Wolak, 26 N.J~ 464, 478 (1958) (''Thus, accepting the premise 

t_h~l{ insanity ·founded on· a constitution al psy chopa thi c pe rs onali t y was 

not establ.ished, but assuming ~hat voluntary drunkenness was superimposed 

on~that mental weakn~ss to the ext~nt that it produced for the time 
·\-., .. :,:\-. 

·b~ing an inability to distinguish between right and wrong, the crime 

vo~i~· rioi b~ ·excused on the ground of ·insanity.''.); _State v. Trantino, 

.3 5 8 ; 3 6 8 - 3 6 9 ( 1 9 6 5 ) ~ 

Note, however, that intoxication may be behavior associated 



3 ':' 

. . . . 

::·-dis.ease and may be: symptom.a tic of iL .. lt. 'would then .be 
' ' ' 

of the . total di·sease pie ture admissible to· prove such a. mental 

State v. White, 27 N.J~. 158,: 165 (1958)), See MPC.:Tentative· 

9,· p. 9 {1959).- It should be. noted that there is, -at 

(~resent~ .a lack· of agreement a~ong medic~l authorities whether~there 

fLs_: a form. pf psychosis .giving .rise to an uncontrollabie· urge. to drink. 
:~:-z:-: ·" :, . :· . . ' . . . 

,-:~, - :.~_ '.· . _; . . . . . ' . 

iJ~e. Code would leave this question to be determined factually in a 

§4.01.· 

through the application of the responsibility standard found 

5. -Non-self-induced intoxication. The Code in §2.08(4)(a) 

an a f f i rm at iv e ·: d·e fens e · in the ca s e o f n on - s e 1 f- induce d 
. - . . ~ 

}·in.to xi ·cat ion in the even t i t is s u f f i c i en t t o me e t the s t and a rd for. 
' ' 

' ' 

>,:lack of .c·riminal responsibility. ilNon-self-intoxica.tion'' is defined 

under ~2.O8(S)(b). The New Jersey cases in ~iscussing 
, - ' . ' . 

>{intoxication speak of "voluntary"· i~toxicatio_n· as not. excusing criminal 

}·c On du CL ' ' s tat e V • w hi t e , s up ra ; s t a t e V • s in C 1 a i r ~ ' s up r a . No New 

[).Jersey case was found in wh_ich involuntar_y intoxication was actually 

{s~ccessfully asserted and it has b~en said that none exist elsewhere. 

l?'~PC Tentative Dr a f t No • ·9 , p • 10 ( 1 9 5 9 ) • · No New J e rs e y case was. found 

t\~-~ tablishing the degree of intoxication resulting from involuntary 

~'.}dri~king.· Saldiveri v. State, 217 Md. 412,143 A2d 70 (1958) holds 

accord ~ith· the Code that the involuntary intoxication must amount 

insanity. 

6. Patholo·gical Intoxication. The Code treats. pathologfcal 

.in the same manner it tr~ats ·1nvoluntar~ into~ication. 

_@2.08(4) (b) •. '.'Pathological int.oxication" is defined in -~J2.08(5)(c) 

is intended to . cover the s it u a t ion where an int o x_i cat in g s u,b stance . 

into the bo~y and, du~ t-0 bodily abnormality,' 

; 
'! 



of "intoxication". New Jersey la~ is in· · 

w1~h-~th~ defini~ion found. in~62o08(5)(c} that intoxication 

··11~{i~d to &lcoholic intoxic~tiono St ate ·v. Sin c 1 air,_ 4 9 N. J 

NoJo 158, 162-167 (1958); State v •. 
. i,.· . . . . . . . . \·.-

,:i06 ·N;J.L~ 321 (E .. ~A~ 1930)0 

J·': :Whe'n .·a narcotics addict· ·commits a crime to obtain funds to 

withdrawal, he is -held accountable under· exis~ing law. -
• • . ' 1·· • 

--· . 

---,~~------ , 27 N~J. 158 (1958). The usual effect of narcotic 

. to make the add i c t 1 es s a g gr e s s i ~ e w i tho u t a g re a ; --~-~1 p a i rm en t 
·-

' Thus, it is only where the dru~ causes 

,. __ ,._.intoxication" (as defined in §-2.08(5) (a) and that· intoxication 

negatives an element_of the offense (under §2.08(1)) that it.will_ 

h'a Ve . any e ff e C f Up On a. Crim' e CO mm i t t e d by an add i C t • S e e Mp C Ten t a t i Ve 

No~· ~f, pp. _1;2-13 (1959)._ 

8. Other State Codes: 

(a) ·New York Penal Law §15.25: 

"Effect of intoxication upon liability 

· · IRintoxication ·1s not, as such, a defense to 
a riharge; but in any prosecution ·for an offense, 
evidence of intoxication of the-defendant may be offered by 
th~ defendant whenever it is relevant to negative an eleme~t 
of the crime charged." 

· (b)· Michigan· Revised Criminal Code (Final Draft, 1967) 
§715: 

(1) {Virtually identical to the New York pro
quoted supra.] 

(2) [Virtually identical to MPC §2.08(3)] 

_ (3) [Based on MPC @2. 08 (4)] "A person is not 
criminally responsible for hi~ conduct if by reason o~ intoxi

~cation that-is not self-induced tir that is pathological, at 
-t~~ ti~e he acts, he lacks capacity tti conform his conduct. 

"£!;'?'.'c'-'<'·'·""''''."'-': - t O / t h.e . . re q U ire m E: n t S O f law_~ u : 
"•t- ···-:_··· 

{ .:·.· 



-, - ' 
', -- . 

(-{4), (5) and (6) adopt that definition~ of 
_"intoxicationu, "self-induced intoxication" and."pathological 

_ into xi cat ion-" from par a graphs ( a ) , ( b ) and ( c) · respect iv e 1 y 
:_~f MPC-@2.08(5)~ 

(c) Connecticut Pen~l Code.§8: 

Effect of intoxication upon liability. 

(1) is·identical to N.Y. Penal Law §15.25 

(2) is substantially identical to MPC §2008(2) 
. . 

(3) defines "intoxication" by adoptfng 
1
the 

definition in MPC §2.08(5)(a). 

{d) California Penal Code Revision Project 
(Tentative Draft No. 1, 1967) §510: 

( 1 ) ( F o 11 ow s c 1 o s e 1 y th e p r o v is f on s o f --N-e w 
York Penal Law §15.25) 

_ _ (2) "As used in this section, 'intoxication' 
m~ans an impairment of mental or physical capacities 
resulting from the introduction of~ alcoholic, narcotJc 
or other suhstances fnto the body." 

(e) Illinois Criminal Code §6~-3: 

"A p er s on who· i s in an in t ox i c a t e d or d rugged_ 
condition is criminally respo~sible for conduct unless such 
condition either: 

(a) Negatives the existence of a mental 
? 

state which is an element of the offense; or· 

. (b) 'rs involuntarily produced· and deprives 
of ~ubstantial capacity either t6 appreciate the 

criminality of his conduct or to conform his conduct to the 
r_ e q U_ i r e·tn e _11 t 8 0 f _ 1 a W • II 



[!~'': ·,:.g:·•z-;;~)}:II:; is sn affirmative defense that the actor engaged 
;£~in::.,the cond.uct charged to· constitute an offense because- he was 
":'.coerce·d to do so by the use of, or a· threat to use, unlawful force 
{~~gains t his; per s on or- the person of an o the r , w h i ch , a p er s on of 
?::reasonable ·firmness in his situation would have been unable to· resist. 
:· .· . . . ' 

\i$f·•::.·f;/, (2) The defellse 'Provided by t.his Section is unavailable, '' 
:t/fl\th·e a·ctor -recklessly placed himself. iri a situation in which it 
~~is probable that he would be subjected to duress. The defens~ is 
}alsq,. unavai·lable if. he wa:s negligent in placing himself in such a 
. , .. -,,., ... _ . . . . . ,I . . . 

tsitoation, whenever negligence suffices to establish culpability f6~ · 
~\-,the· offense charged.•. · 

.J,_. · (3). : It is not a defense that a woman acted on the command 
~6f.·her husband, unless. she acted under such coercion as would establish 
kdef·en~e u~d~r this Section. {The presumption ·that a woman, acting 
in the presence of her~usband, is: coerced is abolished.] 

' ,, , .. . . . (4) When the conduct of the actor. would otherwise. be 
justifiable .urider Section 3.02, this Section does not-:preclude such 
defense. 

* * * * 

·1. The Present.Law. New Jersey does not have a statute 

~oncernirii d~ress as a ·defense to a 6riminal act btit there are two 

{:f.:i~,~,~ ·Jers e~ ··ca.s es which left open t'he question of whether duress is a . 
'·., ,:-}.'_·' ,-

- \,. ·~ 

: . d°e {ens e • . In . S t a t e v • Pa l mi e r i , 9 3 N • J . L • 1 9 5 , at 1 9 9 - 2 0 0 ( E . & A • 1 9 1 9 ) , 

-t\\th·e:· issue was ·whether• the .trial court had erred in. refusing to permit.· 

defend~nt to· pro~'e that· he shot the deceased while -·tinder ·duress: 

11 Th ·e · e 'f f e c t o f du res s as a · de f ens e in a pros e cut.ion f or 
crime does not seem to have been co~siaered in·a~y r~ported 

· c·ase in this state-, a.nd there is cons id era b le divergence of 
. Judi c i a 1 op i.n ion e 1 s e where con c e r n in g i t • • · •• We are no t 
called upon to decide the fundamental qtiestion, b~cause even 
where duress is· re6ognized as a defense, the rule is substan~ 
·ti~lly uniform ~hat the compulsion which ~ill excuse-a 
criminal-act must be present~ imminent and impending. and 
of·~uch·a natur~_as to induce a well-grounded a~prehension 
of death or serious bodily harm if ·the act is. not done." 
See also· State v •. Churchill, 105 N.J. L. 123 (E~~A. 1928). 

About half of ihe States h~ve legislation regar4ing tbe 

.of· du res s • , MP C Tent at iv e Dr a f t No • 10 , · p • _ 2 ( 19 6 0 ) . In 

.-::;::::-:_-.~~ 
: .r , - . )' 



a·, s tatu·te • the case law gene'rally recognizes· the defense.·. 

;·'/Pexkii1s, c·ri~inal Law; p •.. 951· (2nd Ed·. 1969). There is 

~j}];J;t(~er, J:lde v8.riatfon as to the limitations imposed upon the defense • 

.1/jz:i~~:e variations have c~ntered around four basic questions: (a) To 
M•'""' ,••..-

":J~':t~:~at crimes is the .defense aoplicable? Many--or,· perhaps, most--

\[J:'t.a t es · 1 i mi t the def ens e so as to make i t in a pp 1 i c ab 1 e . to the mos t . 
\~\:f-\{':f\\.'._.. t.' . . . . 

<>':;'~ti::~ o u:s of fens es • Murder under du res s i s f re q u en t 1 y ex c 1 u d e d • · 
_-· -~:·?~· ·.~ _·· ,._ ::; 

>;::~iic·,::Tentative Draft N~. 10 p. 2 (1960); Perkins, Criminal ·Law, p. 951 . 
·--~~(>•:-i:_/·-<·-:.': . . . . 
• :_;~M •• -

·(2nd Ed~ 1969). (b) What threats may establish the defense? Ag_ai n, · 

.. with- substantial variation, the most frequent statement· in t.he case 
. . . 

·. 1 aw .· is that the CO mp u ls i On mus t _be II Of s u Ch . a ri at u re as t O ind u Ce a 

' ' 
v~ell-grounded apprehension of death or great bodily ~arm if the act 

. ·.·.\:;,; 

:is n O t d One • II perk ins ' Crimin a 1 Law , p • 9 5 4 ( 2nd Ed • 19 6 ·9 ) • MO s .t 

- state statutes speak simply in terms of "reasonable grounds" •. 

MPC·Ten,tative Draft No. 10, p. 2· (1960). (c) ~ow immediate must the 

:::harm threatened be? Both the existing statutes. and t.he case law 

- --:--~'J'quire that the, threat be "instant II or "imminent". or "immediate". 

;_ 'i•i?~ kins I) • Crimin a 1 Law , p • 9 5 4 ( 2nd · Ed • 19 6 9 ) ; . · MP C Ten t a t i v e Dr a f t No • 10 , · 

· _,-~: pt '( 3-4 ( 19 6 0 ) • · (d ) Is a re as on ab 1 e b e 1 i e f th a t t_ he th re at: ex is ts 

:~:[f fti ff c i en t to · es t ab 1 is h the de f ens e o r mus t th e th re a t b e a c tu a 1 ? 

!,xf~lfi;-~t- s t. at e s tat u t es a 11 ow th e de f e n-s e i f th e act o r had an hone s t and 
. .:~·.:{iif:t/ · ·: . 
'')i?'r.:easona_b le belief as ·to the necessity. for his a.ct ion~ MPC .Tentative 

.Draft No. 10, 
._;,r.:.::_:/::.·-,:. 

p • 3 (19 6 0) • · .£f. , S ta t'e v . Fair , 4 5 N •. J • 7 7 ·, 9 1- 9 3 

}}\( ~ 9_ 6 5 ) ma kin$ i t c 1 ear that as to d e f en s e o f s e lf and de f ens e of 
• .'.•:.,• ~ > 

New Jersey applies the "reasonable mis.take of factn 

2 ~- . The Proper Scope. of the Pef.ense. · In· evaluating· the 

- ' - . 

prov~sion as to duress, two other provisi.6ns. of the Code mus.t ·. 



•; .: ' J•"•: • ' /. ,' ' t_.);.).\~._\·i:\~~) ; '" . .";~,~ 

l/described •.. ·. Fir·_;t,· ih.ere is a general.justification. provision', 
;~,i;;,( t·?t ,t ·,i~ ~\Y_·, __ . -..... 
~~di~ 83.02 which provides .a general defense w~~i~jthe~acto~ 
:f;,:i;/-);J_f) i'" .•••. 

i:1.~v~d his conduct necessary ·to avoid an evil to hi~sel{ or· to 
:,r ', 

t·her · and the evil· sought_ to be avcjided is· greater. than that 

ought' :to b e_ pre :Vent e d by the 1 aw ~ e f in in g the of fens e ch a r g e d , 
?;· -~ 

for .the . ac·tor' s r.ecklessness or n·egl.igence.. The . 

• ~~i,,i.~.~~·s_ion under· cons ide:ra tion. gives. this principle full application 

:~;\_?~here· the -evil apprehen·ded comes fro·m another person rather than from 
. ·':.-.· .. ·-_. . . .· . 

j;;\:Fthe pe.,:ils of the physi_cal world by ·prov.iding in §2.09(4) ·that_ any 

.:t;:;t~efense ·under·_:63.04 is not superseded by §2.09. See.·MPC Tentative 

_7'.'tnraft 'No •. 10,· p_p. 5--6. (1960). The problem then is whethe.r·-·fhere· are 
- . . - . 

-.:·cases where the defendant_cannot justify his conduct under·§3.02, 

ecause his choice invol~es an equal or ireater evil than that 
. . ' ' . 

~eat~~~d but where he should still b~ exctised. This leads to ·the 

of the Code to be examined •. · Section 2.01(1) provides 

·cases d~ lead to an absenc~ of liab~lity where the. actor 

far over~helmed by force that his behavior is involuritary. 

where some oihe~ person movei the defendant's arm, thete is 

_The s{tu~tion urid~r eonsideration here ~iffers in tha~

cl~im~ t6 be psychically incapable of not acting, and 

e~cused, the same way the above person would be physically 

inc.a pa b 1 e • The Code ' s p o s it ion :i. s t o · e qua t e the two . HP C . Ten tat iv e 

. 10 , pp • 5 - 6 ( 19_60 ) • 

3. The Co~e rejects the view on this issue, expounded by 
. . 

that one should· look to the ~~tor•s ability to withstand the 

Instead,'' it woul-d only allow coercion which "a person 

in his situa~irin would hav~ been unable to 

. In this ·regard, the Code's' position is. sfm-i'la,r. to e-xistin.g 

• :.",,,,_c,-,o,c;•, .. --~~- -- • .;.:~- _: __ ,. ..... ,,,,,.~-f·n~ ·i=n,-mni ~ t-o reduce mur:.,d,e,r,· t:o. mans1.aug:_ht:e:1:'.;;;. 



I 

N ~ ..T • f8 5· ( 1 9 6 2 ) ; S t at ~. M c A 11 i s t e r , 4 l N • J • 

·see MP C · Ten tat iv e Dr a f t · No • 10 , pp • 6 - 7 (19 6 O ) ; 

" . . . 1 a~ i s in ·e f t" e 'c t iv e in , th e · d e e p ~ s t s e ~ s e , . i n d ~ e d i t i s 
hypocritical~ if it imposes·on the .actor ~ho has the 
misfortune to confront a dilemnatic choice, a st.andard 
that bis judges ~re not prep~red_ to affirm th~t they should 

_and could comply with if their turn to face the problem 
· .sh o u 1 d a r i-s. e· • Condemn a t i o n in s u ch c as e. i s bound · t a be . 

an ineffe~tive threat; what is, however, more signLficant 
is ·.that i t . is d iv or c e d f r o rn any mo r a 1 b as e and i s _u n j us t. " 

e th a t th~ :s tan d a rd e s tab l i sh e d by t h-e Code i s no t w Ir o 11 y ex t e r n a 1. 

_ t a k e S . a C C OU n t . 0 f th e d e f e U q a n t t S 
II 

S i t U a t i On 11 
• This {s_intended to 

·iake account of. ~tark, tangible factors which differentiate t~~ actor 

;fro~ another su~h as his si~e or st'rength or- age or health~~~ut nQt to 

account of matters-of timperament. See discussion of §2.02(2)(d)-. 

4o F~r this defense, the Code r~quires a thr~at· to a person, 

the actor or another. Threats t6 property are insufficient to 

although, in limited circumstances, they maj j~stify under ~1.02. 

· .5. Beyond this, the Code rejects the limitati6ns now found 

many cases and statutes demanding tha~ the threat be death or great 

th~ threat be to.the defendant rather than to another; 
. . . . : ' 

. . . . 

· _or .that: the injury ·be immediate. All of these are -simply tri be·given 

--t~t:l,dential we.1ght in the applicatfo~- of the statutory standard. 

Tentative Diaft N~. 10, pp. 7-8· (1960). 

6. ~he li~itation upon the defense ~here the defendant 

reckl~ssly put himself into the situation is said to be ·1n accord 

the ·few cases on the subject. MPC Ten~ative Draft No. 10, 

(1960). Notice that this provision is more stringent than th~ 

1 pattern of the Code whi~h would 6nly allow coriviction for 

se crimes for ·,.,hich recklessness suffices as the ·ment_al. eleme.nt·~ 

ex·c·eptional nature of the def ens·~ is said to.justify 



/ . 
. ( 

No. 10, p. 8 {1960)~ "Fot negligerice,:the 

is followedo 

7~ A-claim of duress is an affirmative defense under 

J1~t:o 2 ~ O 9 ( 1 ) • . · s e e f:l 1. t 2 ( 2 ) • . 

~ll!~an wu:~bj :::r::d t::m::e:::lc::::::n· (a:t Ac::::: ::::d a n::r::ed 
-,(\;{convicted ·o"f a crime if she. acted und.er the coercion of her husband 
:i;it+~~;ltt:t< . --- . - . - - . - - - · - · -. . · 
: '

0;:·~xcept for ~uqlei;-, manslaughter·, t·r·eason and offenses conducted· by 

,~;·:"_,r1:·h e in t"r i g u es Of the f em a 1 e 's e X s u Ch as k e e p in g a h Ou s e O f i 11- f ~me • 

:ifPs'tate v~ Gros.sman, 95 N.J-.L. - 497 (E.&A. 1921); Perkins, Criminal Law 

., .. P• 914 (2nd.Ed. 1969). 
·, ... :::.•;:".-,~:·•,,,~ . 

(b) There was a ·rebtittable presump~ion·that 

of tha ~ife dcine in tbs presence-of_ the husband are not· 

coercive. State v. Goldfarb, 96 N.J.L. &l (Sup. C.t. 

State v. Martini, 80 N.J.L. 685 (S_up. Ct. 1910). 

A New Jersey statute provides as follows: 
' ' 

"The fact that an offense is committed by a married 
woman in the presence of her husb~~a,. or, though not in his 

. pres~nce, near~enough to be under his immediate influence 
and control, shall not create~ presumption that her offens~ 
was com~itted under .~oercion of her husband~ or render him 
r~sponsible for the commission of -the offense." (N.J .s._ 2A:85-3) 

e effec·t of this statute is .to. de.stroy the presumption of coercion 

appa.rently, to retain the rule that_ if coercion is .proved_ the 

is excused. State v. Grossman, supra.· 

The Code's posL~ion is that both .the _presumption of· coercion 

.the underlying r~le that coercion should_ excuse should be 

,c:•/ ab o 1-i shed • ti 2 • 0 9 ( 3 ) • The h i s t o r i ca :1, r e as on f o r t h e de v e 1 o p rn en t o f t h e 
;•, . 

is completely gone~ See· Perkins, Criminal Law pp. 911-913 

Ed; 1969); MPC Tentative Draft No. 10, p. 9 (1~60). While the 

.9£.· a wife to liv.e with her husband gives. rise to special_ problems. 



law;·that should not ~xcuse the.wife. No such rul~ 

other situations where one person may dominate over· 

employ~r-employee and parent-child. "The ·duty of· 

t6 obey her husband should not be reinforced by acquitting. 

crimes committed at his command.~ MPC Tentative Draft No. 10, 

The general "choice..:.of-evils". pr.ovision of §3.02 .may, 

~i~uations be ~pplicabie. 

:New Jersey ~hould include the bracketed second sentence of 

i~ order ~o avoid the implication that the repeal of 

2A:85-3: re-enacts the common law pr~sumpt~on. 

9.· Other State Codes: 

New York has adopted §2.09 (1) and the first senience 

··· of ~2.09(2). (Penal Law 35.35) Connecticut and Michigan have 

~6pied this (Michigan Revised Criminal Code §635 (Final Draft 1967j; 

Penal Code (1969) §15.) Illinois states a more limited 

§7-11. · Compulsion. 

(a) A pe~son is not guiity of an offen~e, other than 
an offense puriishable with death, by reason of condu~t which 
he perf6rms under th~ compulsion of threat or menace of the 
imminent infliction of death ·or g~eat bodily harm, if he 
re as on ab 1 y, b e 1 i eves de a t"h ,or~ gr ea t b o d i 1 y harm w i 11 b e . 
inflicted upon him if he does not perform· such cond~ct. 

(b)- A married woman is not entitled, by reason of the 
presence of her husband, to any presumption of compulsion, 
or to any defense of compulsion except that stated in 
Subsection- (a). 11 

-Wi~consin does also: 

§939.46- Coercion. 

(1) A threat by a person oth~r than the actor's 
co-conspirator which causes the actor reasonably to 
believe that hfs act is the only means,_of preventj.ng 
imminent death or greai bodily harm to himself or another 

_ and w~ich causes him so to act is ·a.defense to a prosecu
tion fo~ any crime· based on that a~t except that if the pro
secution. is for murder th.e. degree of the crime is r-educed.- to-· 



=(2) It is:n-0 defense to a '.prosecution of a ·married· 
~oman th~t-the alleged crime was committed by command of her 
husband nor is th~re any presu~ption of coercion when a crime 

'_· is committed by a m~rried woman in the pres~nce of ·her-husband. 
Married women shall be jadged according to the standard set 
~ut- in. subsection (i) •11 · 

iforni~'s proposed.provision is more similar to the Code: 

~520. Duress; Compulsion. 

' In a prosecution for any offense: 

(1) It is an affirmativ~- defen~e ·that-the defend~nt 
engaged.in the conduct otherwise constituting the offense 
because he was coe~ced into doing so by the ·threatened use 
·of· unlawful force against his person or the person of .. anothe-r· -
·1n circumstances where a person of re~sonable fitmness in· his 
·situation would not have done otherwise; 

(2) It is an affirmative deferise that.the defendant 
engaged in the. co~duct otherwise constituting the offense in 
order to avoid-death or great bodily harm to himself or 
another in circumstances where a person of reasonable firmness 
in his, situatio·n would not have ·done otherwise. 

(3) The defenses defined in this section are not·· 
available [if the offense is murder, nor] to a person who 
placed himself intentionally, ~nowingly or recklessly in a 
situation in which it was probible that he would be subjected 
to ·duress or compul,sion." 

' ·1' 



the actor; i~·engaging 

services which he 
be 

* * * *. 

§2.10 Commentary 

The Code takes the view that military orders excuse 

·the actor's superior officer in· the armed services and' 

actor "does not know [it] to be unlawful 11
• §2. 10. 

Army- regulations limit the defense in military cases to 

which the actor ''did not know and c6uld not· reasonably be~ ~~pected_ 

· to:·:know11·· were .illegal.· MPC Proposed Official Draft, \J. 41 (1962) 

(Citing applicabl~ authorities).· Professor Perkins s~ggests that 

those cas~s:which have beeri-decided ·lead to the rule that the actor 

1~ "fully ·protected even if the order is unlawful if it i~ of a kind 

that might ·under any circumstances be· lawful and he has no reason to 

believe it is not". Perki•ns, Criminal Law, p. 950 (2nd Ed. 1969). 

the· Code. took their position on the ground that it is 

when the question of reasonable belief is ·in issue it 

<:_ih:o·~ld -~_e .}itiga.ted in a military court,· it being "unrealistic" to 

civil court. MPC Proposed Official Draft 41 (1962). 

~roceedi~gs, 39th Annual Meeting, American Law Institute, p. 82 

It would seem, however, that there may be contexts in whi~h 
-· 

i~sue ~ould have to be tried in a civil court in which case the 

should conform to military law. Th~ Commissi.on 

wish to incorporate a "reasonable grounds to believe" 

No New .Jersey. cases we~e found. 

codes do not include this .section. 



· Consent:··.· 

f[ff~~;d to cons!~t~::e::\ff!!:/~~s:~\~! ~:=u~!c!~:r!~f ci:d~ct 
tl~fense if•. such, consent negatives an element of the offense or 
(j~kfl~des the infliction of the harm or evil sought tb be 
:-~pfeyented by the law def.ining the offense. 
~; ..'.·. , : . ,' ' . ' 

:'.:i , . :.· · ( 2 ) Consent t o Bod i ~ y ·Harm • When con du c t i s ch a r g e d t o 
.\co'nstitute an· offense because it· causes or threatens bodily harm, 
/~:J n ie nt t O SU Ch CO n d'u C t Or t O the inf i i C t i On O f S UC h ha r ID i S a 
c;:chif ens e i f : 

_ (a)· the bodily ·harm· consented to 
?lJ~:,fu'ct consented to is not serious; or 

or thre~tened by the· 

-·.,•,-:/,_ 

-,-'.>·· .. : (b) the conduct and· the· harm· are rea·sonably foreseeable 
"~·azards of joint participation·in a lawful athletic contest or compe
titive sport; or -

.:, .. ,:•·:,:,.c ,.,' 

(c) the consent e·stablishes a. justification .. for- the· · 
:cond_uct under· Article J of the Code. , 

(3) In~ffective Consent. Unless otherwise ptovi~ed by 
Code or by the law defining the offense, assent_ does not constitute· 

consent if: 

( a ) i t { s g iv en by a p er s on w h o _ i s 1 e g a 11 y inc om p e t en t 
t6 authoriz~ the condutt charged to constitute the offense; or 

~.-:,:, · .. ;;) 

-., ' · · ( b ) i t i s g iv en by a person who by re as on o f you th , 
>iiitntal disease or defect or intoxication is manifestly unable or 
:~nown by th~- actor to be unable to make a reasonable judgment as to 
'the nature or harmfulne~s of the coriduct ~barged tb constitute an 

>oaff ense. ·,,.,- ...... ,., .. ·' ·. , 

::::;. 

......... 
. ·;>:\ .. :••"' 

or 

{c) ~ti~ given by- a person whose imprbvident consent 
b~ p~ev~nted by the law defining the offense; or 

(d) it is indu~ed by force dutess or deception of a 
to b~ preyented by ~he_ law defining the offense. 

* * * * 

§2.11 Commentary 

1. . In General. The consent of the victim to conduct charged 

·,: t 6~ c. on s tit u t e an of f ens e or to the res u 1 t there o f is a . de f ens e i f s u ch 
"·~> ;_-;/'._.·,•· 

J#~~s~nt negatives an element of the offense. 
r<•;'.t·::_~~'.:.:;~?-~-..... · · · · 

Statutes frequently 
'i°{f'-~~1/:~:1.-:~ . 
:·:<ffeiine off ense·s in terms 

lltI~::u::.: 0

:a:::of s:: 
of the consent, or lack thereof, or will of 

this element is an .essential element of the 

~-~· Rape, N.J .• S •. · 2A: 138-1 ("forc·ibly: 



... J> '}uper ~--· 9 

~··i.'f;:· Abduction, .N-.Jo_~~-~-~~·:2A: s·6-1 ( 11against: h~r wilill); ~i-dnapping~---
. ,• . 

r .• S .< .2A: 118--1 ("forcibly. takes- away"). Additionally, however, there . 

~.,,:;,;,,~-tu at _i o 11.~ where·, · in '·the def in i t ion of the c r i me f words exp res s 1 y 

t·ressed to,' the. ··victim-~.-s_ consent; _or lack.· thereof,. hav.e not been 
. '\-:~,- .,i' ~ ' 

:i~ded b~~ wheie ~t ~s-clea~ that the legislative:conception: of the 

'.erise .. was ·to\iriclude this element. See , : ~-, Burg 1 a r y ( N • J. ~ S • 2A: 9 4-1 f .. 

~re consent to entry destroys the "breaking" .(Clark and Marshallp 

~mes 10 0 0 · . (7 . E·d • 1 9 6 7 ) ; As s au 1 t : ( N • J • S ~ . . 2 A : 9 0 ·_ 1 ) w h er e Sons e n t. 

i~roys the apprehension req~ired,· State v. Cooper, 22 N.J.L. 52 

1p. ~t. 1849). See generally, Clark and Marshall, Crimes 351-357 

Ed. 1967) ~ · Proceedings, '39th Meeting, American Law _Institute 90-92 

• 6 2). 

2 ~ · Consent .to Bodily· Harm. Secticin (2) -defines three 

;tanc~s in which consent to conduct charged to constitute an offense 

:ause it causes or threatens to cause bodily harm is a defe~se: 

I. if the bodily bar~ consented to or. threatened by the.conduct 

1sented to is not "serious". This•is in.accord with existing law 

,New Jersey ~nd elsewhere. See-State v. Coope~, 22 ~.J.~. 52 (Sup. 

,_~1849) (Indictment for as~ault in tornmitting an abortion. Held, 

nan's assent purged the -~ct of criminality and the act of a~ortirig 

r is not an offense 11 0£ so.high·a nature" to pr~clude application of 

Ls rule.); Clark and Marshall, Ciimes 352. (7 .Ed. 1967). (b) If the 

i;~y harm fs~part of the conduct or harm which are reasonably 

ieseeable hiiirds of joint parti£ip~tion in a lawful athletic 

ll~e.st, or competitive. sport. Thi.s provision of t·he co'de .. is to be 

iended,:in accorda*ce Jith the wishes of the Institute to iriclude 

y.'..·concerte·4 activity· o~. a kind no·t forbidden _by law. A. L .• L, · 

,. 
,I.' 

i. 
i 



~~.;.zi,,.-.:~u-~~,-------=' ~~~~'.IIP,l',l!t~~~~~Y4i?.l'o,~,l[tlif~~~wlt..::.Dt-.!l~cl~~~6~i;t;.:,.li£1~i.~~~~j~ 

lf0IIL .. 
t>::·: ·,:,.:,; ;~~~(\; ... ,- ... 
,'. :.}< ;•-~•;• ~-:,. :. • 

f!t;!;lf!~~ ih'.;;;;;os ed Official Draft, MPC p. 1 (1962). · No New Jersey 
,:,,):,~• •, •/ 'C ,-:., 

.::cases exist but the Cooper case, supra, (allowing. ·consent to an assault) 
::~~-:?{:-~ 
~ould {ndicat~ that. the rule will be followed. See, generally, 

~iark and -Marshall, Crimes 353. (7 Ed. 1967)0 (c) If the consent 

~stablishe~ a justification under Article 3 of the Code. This is 

°fn:t ·ended . t O in CO r p Or at e the p r i Vi 1 e g e g i V: en by CO n s en t t O med i Ca 1 

~tre~tment. §3c05(4). 

Iristitute 91 (1962). 

Proceeding, 39th Meeting, American Law 

. 3. Ineffective Consent. The Code, in Subsection (3)~ 

setj. forth thr~e times whenj unless otherwise provided·i~ the 

:definition of the offense, assent does not constitute 'cons_ent: 

(a) If_ it is gJven by· a person who is legally incompetent 

to authorize the conduct. Some statutes, now in force, make consent 
. . . '. 

by-~.-person below a particular age legally ineffe~tive. N.J.$. 2:Al38-l 

.-(Carnal.Abuse). See Cliver v. State,· 45 ·N.J.L. 46 (Sup. Ct. 1883);. 

Farrell v4 State, 54 N .. J.L. 416 (Sup. Ct. 1892). 

(b·) If it .is given by a person who by.reason of youth, 

·mental disease or defect or intoxication is manifestly unable or known 

,''-t~-f'.;the -~ctor to be unable to. make a reasonable judgment as to the 

iit~re o~ har~fulness of the-conduct charged· to constitute the offense. 

This is in accord _with New Jersey law. As to you th; see N. J., S. 2A: 138-1, 

(Catnal Abuse) and Cliver v. State, su~ra, and Farrell v. State 9 supra. 

Ai to mental disease see N.J.S. 2A:138-2 (Carnal knowledge of female. 

irimaues of homes for feeble-minded or mentally ill.}$ As to intoxication 

~~e~N.JcS. 2A:138-l (Intercourse with a woman under the influence of 

a·narcotic drug) and State v. Terry, 89 N.J. Super 445 (App. Div·. - 1965) 

ab 1 e to res is t1' ~ 



iiF®~'1,.~~4'@r~·~,,,mt\_ •. ~-
1~,~~/ it is given by a person whose improvident consent 

t;>:i'~·ough t 't,o .· be preven_t_ed by the. law defining the offense. See 

K1~f'.}.2A: 138-1. (Carnal Abuse) and Cliver v. State, supra and Farrell 

)tate,. suprao 

?fi:;'.{;#i:?> (d) If it is in4 uced by f_orce, duress . or deception of 

:?::{L-i·d s Ou_,& h t . t O be pre Ven t e d by the 1 aw de f in in g the O f fens e ~ The 
. . 

v. 

SQ~~ as t~ force i~ in accord with the law in New Jersey arid elsewhere. 
-::?\~ ~ee State v. Terry, 89 N.J •. Super. 445 (App. _Div. 1965); State v. Harris, 

7 O N • J • Sup ·e_ r • 9 _ ·( A p p • D t v • 1 9 61 ) ; C 1 a r k and Mar s h a 11 , Cr i m e s 3 5 9 

(1 tde 1967). The same is true as to dtiress which is defined as 
.. ·. . . 

coercio~ aris~ng out ~f the threat to use unlawful forte. See State v. 

:rerry, supra; __ Stat_e v. Har.ris, supra.· No New Jersey ·cases on _deception 

~ere found. the decisions elsewhere are conflicting. Clark and 

~arshall, Crimes 358 (7 Ed. 1967); Perkins, Criminal Law· 165 (2 Ed. 1969). 

The issue has arisen mo~t !requently in connection with intercourse between 

a doctor (or.a pretended doctor) and a patient as part 6f a tteatment. 

The Coqe's position would be to find such a person guilty as assent 
-. 
.:.":;- , ' 

here would not be consent because it was obtained by "deception of a 

k!nd sought t~ be prevented by the law defining the offehse''. People v. 

Don Moran~ 25 Mich. 356, 12 Am. Rev. 283 (Sup. Ct. 1872). 

4. The Code pr~visions on consent have been proposed for· 

in Michigan with only minor changes. Michigan, Revised 

riminal Code §330 (Final Draft 1967). The other recent state codes 

ave e~imtnated this provision and have relied upon (1) the· definitions 

f the· crimes themselves and (2) a general clause saving all common

detenses not specifically provided for in the Code. 
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·· 
s'EC£ION 2 ·.T2 1 ·::.DE· MINIMIS INFRACTIONS. 

!~i\:~tureT:: 
~ii'Eure. of the 
conduct_:_·· 

d~~rt shall dismiss a p~osecut~dn· if~ havirig regard to 
the conduct charged to constitute.an offense and- the 
att~ndant circumstances, it finds that· the· defendant's 

r::}ii:i:{· . .. . . 
~~- _ · ·(l) was within a customary license or toler~nce, -neither 

{~~ressly negatived by the persQn· whose interest was infringed nor 
inconsistent. wi.th the purpose of the law .defining the o·ffense; or 
. {.·tti_:, --•·.-: . ;:,· 

.. (2) did not a~tually cause or threaten· the harm or evil 
s~tight toibe prevented by the_ law defining the offense or did so 
o ri1 y to an extent too trivia 1 . t o war r ant the condemn at ion o f con v i c t ion ; _ ... 
ot,i;.:_.-,.-

· (3) presents such other· extenuations that it canhot 
reasonably be regarded as envisaged by the· legislature in forbidding 
the of.fense .. 

The Court shall not dismiss a prosecution under Subsection 
(3) of ~his Section without filing a written statemen~ of its reas6ns. 

* * * * 

§2.12 Commentary 

1. This Section of the Code introduces a new idea into 

~the- ~ubstantive criminal law. In criminal law enforcement, many 

ag~ncies exercise discretionias _to the appropriateness of proiecution 

in a particqlar tase. -it is clear that the police constantly mus~ 

m~{-~ -de c i ·s ions as to whether to arr es t ·or , a f t er arr es t , whether to 
. ·'~~t-":•:;:.;~_:..,:, _.',_ 

.pi6ceed with the case. Skolnirik, Justice Withdut Trial (1966); 
•· ~:-:/:>::--;. -~'... . 

_G61dstein, Police Discretion Not ·to Invoke the Criminal Process, 69 Yale 
1 

~~. ~43 (1960); LaFave, Arr~st: The Decisi~n to Take a Suspect into 

C~stody (i965); Remington, Criminal J4stice Ad~inistration 275-310 

_(JJ69). ~hereafter, both the prosecutoi and the Grarid_Jury are charged 

.with the dbligation of determining both the sufficiency of the evidence 

~t~,-~roceed -and the appropriateness of doing so~ As to the prosecutor, 

': S,~ e· N • J • s . ·2 A: 15 8-1 t ~. ~. ; s t ate V • win n e , 1 r N 8 J • 15 2 ( 19 5 3) ; 
,;\f}i{;}:;. 
R_aulsen and Kadish, Criminal Law and its Processes 935-941,- 959-980 

I 



.... ...,,,.·:·., .. ·; 
1st. (s< c1r·~- 1965); 
. '" .\/ \-.'_--?\ ·: .. ·.·. 

Adminis·tration 4i°2-_474 (1969)~ - As ·to the 
.., koo ; 0 •. •••. ••_. 

; .. 
-~p_d_ .. -Jury',, .see Goldstein, .The: State and,_ the Accused: Balance of 

vantage .. in. Cr-imina1· P~ocedure 69 _ Yale_ L. J. _ 1149 ,- 1166-72 (1960); 
·:.:t>:;:,.,.-1~ . • , . ·, .. . ..... . , ~ . ,.. .· , .. -.. · ... "... •' •. : 

i;$R~~~ington~-- _C_ri.mi_nal _Jus_ti_ce Admini_stratl~n 515~526 . (19:69).. Further 1 
._.._,,,__, -- ·h,;::~i~\ :.,., _,_.. . . . - .. - . - .... , . - . . . . . ·. . 

-•;\-least -as to .the Mu~icip_a~ C~urts, e-xper·i~nce h~s. sh~_wn that a judg.e>' 
}'ti,-- ; ., ' 

exerci_se his power .to enter a· finding of not guilty 

face ofproven guilt beca~se, under the ~ircumstances~ he 

'.. ::::h"-~nsi4ers a coriviction to be i,nappropri_ate. 

'.(~I!~";" The Drafters of the Code Summarize all of this as "a kind of 
:.:;:/unarticulat~d authority :to mitigate the general provtsions,·of the: 

. . . ) 

·:\~t;iminal law _ t·o prevent ab surd applications 11
• Pr oc~ed ing s, 39 th Annual 

'>:}M~eting, American Law Institute 105 (1962). 

In order to bring th~s exercise of discretion to the surface 
. . 

;/:and to be ·s·ure· that it is exercised uniformly throughout the judicial_ 

:\i;!tJtem, this section of the Code has been i llcluded. It should be 
i'° .:·:~f~~t//:;·< ··· - . 

:, Ii!io t e d i>t hat the Code uses the word II sh a 11 11 
, meaning that . i f the Co u r t 

~!!il~~';;:: :~qu:::::c::::i::: • r::u:::: :i:::::~salH . the defendant' 8 

:;)f{\~-~~.'4_uct•.:was_ within a customary license or toler~nce not expressly 
~-': · ".' .. )-~:-.:-t ;r/>··:;:!: :-. tjtfi#gaUved by the victim nor foconsiStent with the Law. The example. given 
_-:ic?{:!:~·',that of teespassing upon land in an area where it has traditionally 

,111 ~:itt::t::t b:a::e t::n:::e:rf::c::n:n::n:i::~::a::: :::m n:x:t:::. 

I!iii~;.tith:~ t::b:::::::. ::) d::f:::. :::u::::ri t:h::e e:::n:
0

::::: ::t:::lly 
~il11t~~~,i~·~Nf·j.:~arrant the condemnation of a conviction. "Some s tat~tory 



•:-·co•inet under this" according to the· Drafters. Attri-

_: coinmoil: sense_ · t~ . ~he Leg is la t.ure, it. is said that they would not 

_'i~t~1:td·~·r;, the prosecution of every - s;ingle instance even· -t_hough 

i,s .a ·techni-cal _violation of the stat:ut~. Ibid.· 

. : _' __ -~ 4. S9bsection (3) applieij to a similar situation where 

t·he Drafters' words, "extraordinary and unan tic i pated 

Id·. at 106. This statute 
~ ~ . ·: .. . .. .. 

· "i./o u1 a ' a 11 o ~ the j u di c i a r y t o us e a r u 1 e o f reason w h i ch , w i thou t a 

1 e g·i s 1 at iv e re cog n i t i o_n of -such pow e r , ·a co u r t mi g h t f e e -1 · th a t i t -

. . . . ' 

~~~i~ be·precluded by the separation of powers· doc.trine. Id. at 108. 

·safeguard and to -bri u·g to the _surface the reasons··. for be 1 ievi ng 

no jury 9ught to_ convict in.a particular situation, the Court 

is required_ to-file a statement of its reasons for action taken under 

this subsection •. 

5 •. It should be made clear,_either in the notes accompanying 

th~;iegislation dr in. the legislation itself that this section is 

~nten~ed'as an addition~! area of discretion in the administration of 

the criminal- law by way of judicial, participatio'n and not '-as a 

~eplacem~nt for tTaditional discreti-0n.exercise by the pros~cuto~, 

and the police. The sec•tion. would. not be used by .those 

as an excuse for- buck-p~ssing. 

6. NQne of the new state codes contain this provision. 
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2~13. ENTRAPMENT o _. 

. (1) A public law en~orcement official or a person atting 
n cooperation with such an official_perpetrates an entrapment if 
or the purpose of obtaining evidence .of the commission o·f an offense, 
e induces or encourages another petson·to engage in conduct constituting 
uch riffense by either: 

(a) making kn~wingly false representations designed_, 
o induce the belief that such conduct is'l'i~t prohibited; or 

(b) employing methods. ot periuasion or inducement which 
a substantial risk that such an affense will be committed by 
other than those who are ready to commit it, 

(2). Except as provided in Subsection (3) of this Section, 
person prosecuted for an offense sh~li be acquitte~ if he proves 

a preponderance of evidence that his conduct occurred in response 
an entrapment. -The issue of entrapment shall be tried by the Court 
the ~bsence of the jury. · 

(3) The defense afforded by this Section is una~ailable 
en causing or threatening bodily injury i~ an element of the offense 
arged and the prosecution is based o~ conduct causing or threatening 
ch injuiy to a person other than the person perpetrating the entiapment. 

* * *" * 

~2.13 Commentary 

1, A defendant whose crime is a result of an entrapment 

neither less reprehensible or dangerous.nor more reformable or 

terrable than another defendant who was not entrapped. It is an 

tempt to deter wron-gful conduct on the part of the government, and 

re particularly, of the police, which justifies the defense of 

trapment, not the innocence of the defendarit. When the police increase 

offending on the part of the innocent a great deal of harm 

done including the fact that th~ police are not then pursuing their 

per task of apprehending th~s.e· who offerid without their encouragement 

of causing the police to lose tespect and to increase. suspicion of 

m in the co mm uni t y • MP C Ten t a t iv e Dr a f t' No . 9 , pp . 14 - 15 ( 19 5 9) • 

defense is almost universally recogniz~d in the United States 

luding New Jersey. Ibid. State v. Dolce, 41 N~J. 422 (1964); 
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State v. ·Dennis, 43 N.~. 418 (1964); State v. White, 86 N.J. Superc 

' . 
410 (App. Div. 1965); State v. Johnson, 90 N.J. Super. 105, 116-117 

Div. 1965)" 

2. The Definition rif .Entrapment in the Present Law. The 

principal difficulty in defining the pofile ·conduct which gives rise 

·to the defense lies in attempting to· distinguish between those police 

tactics of deceits and persuations which are necessary to police work 

and ought not to be forbidden and those which should. Because in the 

enforcemen~. of "crimes without victims 11
, i.e. 9 narcotics, vice, 

gambltng, liquor violations, etc., there are no complaining witnesses, 

misr~presentation by a police officer or agent concerning his identity 

practical necessity. MPC Tentative Draft No. 9, p. 16 (1959). 

In both of the leading decisions of the Supreme Court of the 

States (Sorrells v. United Statesi 287 U.S. 435 (1932) and 

Sherman v. United States~ 356 U.S. 369 (1958), the majority opinion 

has focused attention, in defining the defense, on the defendant's 

character as well as on the misconduct of the police. Thus, in 

Chief Justice Hughes ~aid the defense is established 

criminal design origiriates with the officials of .the 

overnment and they implant in the mind of an innocent person the 

isposition to commit the alleged offense and induce its commission 

n ·order that they may prosecute". 287 U.S., at 442. Sherman 

pplied this same test: inducement by the government and innocence 

f the defendant. See also Accardi v. United States, 257 F2d 168 

5 Cir. 1958). The Sorrells case based the defense upon being an 

mplied exception to the broad legislative enactment. 287 U.S. at 

48-449. 

3. New Jersey has adopted the test of the majority 

ninions in Sherman and SorrA11A. T n St- s:1 t- ,=,. u _ n n 1 ~ o C! 11 n""' <ll ·• i... .-. "' ............. 
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def~ned the defense as follows: 

''Entrapment ~xists when the criminal design originates 
with the police officials~ and they implant.in the mind of 
an innocent person the disposition to commit the offen~e 
and th,y induce it cbmmission in order that they may pros~cutee 
Sorrells v. United States ••• olt occurs only when the criminal 
conduct w~s the product of the creative activity of law 
enforcement officialso Sherman v.~~ited States, supra, ·••e 
·rn such situation although the violation of the criminal law 
is not denied~ -~conviction of the defendant cannot be had 
be6ause the methods employed by the enforcement officials 
are unconscionable and contrary td public policy. Sorrells 
·-~~The courts will not ~ermit their process to be used in 
aid of a scheme for the actu~l creation of a crime by those 
wh-0se duty it is to deter its commission. Chief Justice , 
Warren, speaking ••• Qin Sherman, likened police methods which 
constitute entrapment ·to. those which p~oduce coerced 
confessions and unlawful searches ..• The defense is spoken 
of as· establishing an estoppel against the government or 

· as a bar to prosecution or as removing the case from the· 
purview of the statute ••.• 

Judicial abhorrence ot entrapment does not mean that 
p o 1 i c e o f f i c a 1 s can no t a f f.o rd o pp or t uni t i es o r f a c i 1 i t i-e s 
for the commission of criminal offenses. Artifice and strata
gem, traps, decoys and deceptions may be· used to obtain 
evidence of the commission of crime or to catch those 
en gag e d i n c r i rn in a 1 e n t e r p r i s e s • • . 1A c c o r d i n g t o Sh e rm a n , 
in determining whether entrapment existed, a line must be 
drawn betw~en ~he trap for the unwary innocent and the 
trap for the unwary criminals .... Or .... , 'Is the def~~dant 
a strayed lamb .or an ensnarled wolf?' The law will protect 
the innocent from being led to crime thtough the activities 
of law enforcement officers but it will not protect th~ 
guilty from the consequences of subjectively mistaking 
apparent for actual opportunity to commit crime.safely." 
(41 N.J. at 430-4320) 

See also, State v. Dennis, 43 N.J. 418 (1964); State v. Johnson, 

90 N.J~ Super. 105, 116-117 (App. Div. 1965); State v.· Valazquez, 

104 N.J. Super. 578 (App. Div. 1969). 

4. In contrast to the majority of the Supreme Court in 

Shetman and Sorrells and the New Jersey formulation in Dolce, 

Mr. Justice Roberts, would center attention upon the conduct of the 

police. See his concurring opinion in Sherman v. United States, 

287 u.s. at 454. He would not insist that the defendant be "innocent" 

and althou_gh not exactly at temp ting to draw the -line 



between proper and improper police conduct, he noted a differen~e 

betwe·en "articifice or deception", impried to be _proper·, and_"trickery, 

persecutionj or f~aud'', impli~d t; be improper. Mr. Justice Frankfurter, 

concurting (with three other ~ustices) i~ Sherman_would formulate the 

defense solely with reference to police behavior. 356 U.S. at 382. 

Under his test, the "innocence", ~,-4~1}.e character of disposition of 

the defendant is irrelevant. See discussion in MPC Tentative· Draft 

No. 9, pp. 17~18 (1959). 

5. -The Code•s formulation adopts the view~ of Justice 

in Sorrells and Justice Frankfurter in Sherman. It would 

overrul~ those cases. and th~ Ne~ Jersey cases which follow them. 

·It sp~aks, in §2.13(1) only to the conduct of the police and -is 

a~ai1able to any defendant~ irrespective of his charact~r, provided 

th~ behavior of the prosecuting authoriti~s has created a risk that 

thcis~ who presently w?uld obey the law, might be drawn to crimee 

MPC Tentative Draft No. 9, p~ 19 (1959). This view was adopted in 

lieu of art alternative proposal which would have ret~ined Sherman 

Sorrells and which read as follows: 

''(1) A public law enfor~ement official or a person 
acting in cooperatiori with such an official perpetrates an 
entrapment if for the ~urpose of obtaining evidence of the 
commission of.an offense he solicits, encourages or oth~r- . 
wise induces another person to engage in conduct constituting 
such offense when he is not th~n otherwise.disposed to do so.'' 
MPC Tentative Draft No. 9, p. 13 (1959). 

would take into account prior record and conduct ~f the defendant 

and is justified chiefly on.the ground that the greatest vice inhe.res 

in that police behavior which leads the previously innocent to crime. 

''Predisposed defendants are largely the p~ofessionals, who coristitute 

thi greatest crim~ problem. Freeing them in order to discipli~e the 

police was thought too great a price. 11 HPC Tentative Draft No. 9, · p. 19 

The chief Ju s t if i ca t i on f or th e Code form u 1 at i:o n ado p t e d i s 

!' ' 
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that it g iv es II f u 11 deterrent effect" to the--- defense and the po 1 ice 

conduct toward a defendant may be particularly objectionable even 

though he entertain~d a purpose to commit crime prior to· any inducement 

by officials. 11 Law enforcement officet§ may feel. free to employ 
~-, -~ 

.forbidden meth6di it the 'innocent' are freed but the habitual offenders, 

in whom the police have the. greater interest, will nevertheless be 

punished." . Id. at 20. Further, .investigation into the character 

arid disposition of the defendant tends t~ obscure the task of· judging 

the quality of police behavior. lb id. · 

6. The Burden of Proof .. The Code'places the burden of 

proof upon the defendant because the defense does not negaiivi an 

_.·element of the offense and does not ''truly seek to excuse or justify 

a criminal act. The defense is, in fact, a complain~ by the accus~d 

against the State for employing a certain kind of ~nsavory enforcement. 

The accused is asking to be relieved of the consequences of his ~uilt 

by objecting to police tactics. He is plaintiff and should be 

required t~ come forward with the evidence and to establish the m~ih 

elements of his claim by a preponderance of proof.''· MPC Tentative 

Draft No. 9, p.21 (1959). New Jersey la~ is not ·1n accord with this. 

Under Dolce, entrapment is a "negative defense" meaning that the 

deferidant has the burden of coming forward with some evidence to support 

the defense but, once having done so,-the• burden is upon the prosecution 

to prove, beyond~ reasonable doubt, that he was not entrapped. 

41 N.J. at 432. 

7. Trial of the Entrapment Issue. Under the .existing law, 

character of the defendant is in issue. This means that prior convic-

tions, ready compliance with ti~e •inducement, evidence -that a design to 

commit the crime was formed earlier, evidence of an "existing course" 
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11
innocence 11

• MPC Tentative Draft Noo 9, p. 18, n. 11 and p .. 21 

( 19 5 9 ) • S t ate v • Do 1 c e , supra , 4 1 _ N • J • a t 4 3 3 ; S t a t e v • Whit e , 

supra. This being the case, th~ Drafters of the Code strongly take 

~~~ 
the position that, under that rule, the issue should be tried to 

the court rather th.an to the ju~y. Under the Code's proposal, 

eliminat~ng the need for defendant's innocence and, therefore, proof 

of character, the Drafters find less demand for trial to the court 

but that such is still the appropriate procedure. MPC Tentative 

Di:a:ft.No. 9, ·pp. 21-22 (1959)a This is based mainly on the supposed 

lack of juxy sensitivity t6 the need to control police conduct. Ibid. 

The contrary argument is that a jury is peculiarly well suited to try 

th~ questiori of whether an ordinary person would_be induced .. New 

_Jersey has l~ft the question open for consideration by the Court 

through its rule-making power. State -v. Dolce, supra, 41 N.j. at 

437-438. The present practice is to try the issue t6 the jury. 

8. Entrapment by Persons Without Official Position. The 

Code follows existin~ law in (1) not allowing the defense if the 

inducement comes from a priva~ person without official connection 

(MPC Tentative Draft No. 9, p. 14, n. 1 and p~ 22 (1959)) and (2) 

allowing the defense when the inducement is by a person who is 

employed by or acts as a part of law enforcen:~nt through the active 

or passive cooperation of officials. Id. at 23. This accords with 

our law. S t a t e v . D o u g h er. t y , 8 6 N • J • L • 5 2 5 ( S u p • C t . 1 9 1 5 ) r e v e r s e d 

~n other grounds 88 N.J.L. 209 (E.&A. 1916) (Burns Detective Agency). 

Cf., State v. Scrotsky, 39 N.J. 410 (1963) (search and seizure). 

9. Lim i t at ion o f. th e De f ens e . The majority opinion in the 

Sorrells Gase recognizes that a particular offense may be such that 

~ -- -- '1 .J· ~ ..l '1 -- -- ..1 - 1 - .,_ ..f • .,, - - .. r - .,..,. - +- -1 ,... ..-.i, ,1-,.., n,... ~ ,, c- o ..f +- ~ ~ .,. n n 
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allows the defense where great physical damage has taken placeo 

MPC Tentative Draft No. 9, Po 23 (1959). The Code places such ·a 

limitation on t~e defense. Here,·the offender should be punished 
'. ~~~""' ·. 

and the deterrant effect to the conniving police would be to prosecute 

them. Ido at 23-24. 

10., Other States. New York has ad~pt.ed the Code's view 

.·in rejecting the rule of Sorrslls and Sherman. N.Y. Penal La~ §40.05 

(Attached). Michigan ~roposed Code would. do so also. Michigan 

Revised Criminal Code (Final Draft, 1967) §640. Both alternatives 

~f California's proposals do so. California Penal Code Revision 

Project (Tentative Draft No. 1, 1967) §550 (Atta~hed). The Illinois 

Criminal Code (SQH,A, ch. 38,· §7-12) also ab~ndons the innocence 

requirement., The Connecticut Penal Code (1969), in §16, would retain 

the Sorrells and ~herman view. (Attached). 

(a) New York Pe~al Law, ~40.05: 

"In any prosecution for an offense, it is an 
affirmative defense ·that the defendant engaged in the proscribed 
conduct because he was induced or encouraged to do so by a 
public servant, or by a person acting in cooperation with a 
public servant, seeking to obtain evidence against him for the 
purpose of criminal prosecution, and when the methods used to 
obtain such evidence were such as to create a substantial 
risk that the dffense ~ould be committed by a person not 
otherwise disposed to commit ito Inducement or encouragement 
to commit ari offense means active inducement or .encouragement. 
Conduct merely affording a person ~n opportunity to commit an 
offense does not constitute entrapment. 11 

(b) Connecticut Pe~al Code (1969) §16: 

"In any prosecution for an offense, it is a 
.defense that the defendant engaged in the proscribed conduct 
because he was induced to do so by a public servant, or by a 
person acting in cooperation with a public servant, for the 
purpose of institution of criminal prosecution against the 
~efendant, and that the defendant did not contemplate and 
would not otherwise have engaged in said conduct." 

(c) California Penal Code Revision Project 
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11 (1) A person may not be tonvicted of an offense 
if he has been entrapped to commit it. A person is entrapped 
to commit an offense if a public-6fficer or a persoh acting in 
cooperation with a public o~ficer indu~~s or encourages him 

_ta engage.in ciiminal conduct, when the me~hods of inducement 
· are s u ch as to · c re at e a s u b s t an t~r'a-J. · risk th a t the of f ens e· w o u 1 d 
be committed by persons other than those who are ready ·to 
commit it. Conduct merely affording· a per-son an opportunity 
to comm~t an offense does not constitute entrapment~ 

. . .. 

[Alternate (1) A person may not be convicted of an offense 
.if he has been entrapped to commit ito ·A person is 
entrapped to commit -an offense if~ publi~ officer or a 
person acting in cooperation with a public offi~er induces 
or encourages him to eng~ge in conduct constituting the 
offense~ Conduct merely affording a person an opportu~ity 
to commit an offense does not-constitute entrapment~] 

( -2 ) I f , a f t e r t h e c 1 o s e: o f t h e p r o s e c u t i on '. s 
case, the court is satisfied that the defense of entrapment 
has beeri established, it shall grant a judgment of acquittBl. 
Evidence of a defendant's prior convictions is inadmissible 
on the issue of entrapment." 
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ARI'ICLE 3 o GENERAL PRINCIPIES OF JUSTIFICATICN 
- lNrIDDUCTORY NOTE 

1 s This Article formulates the justification defenses : for conduct · · 
I 

. I 

which would otherwise constitute an offense. It has one sectioniwhich states 

a principle applicable_ to a11 · crimes' (§3. 02 ;~~oice of ~ils) at1f several 

specific fonrulations dealing with particular situations (§§3. 0-3_: throogh 3 .10) • · 

. 2. At the present tine, all of the NeW Jersey statutoty law in this 

area is found in NJS 2A:113-6: 
I 

-_ "Any: r:erson who kills another by misadventure, or j in his 
or her cwn defense, or in the defense of his or her husband, 

·wife, parent, child, brother, sister, roaster, mistress or ser
vant, or wi"'..o kills.any i:erson attempting to ccmnit arsbn, burg
lary, kidnapping, murder,·rape, rcbbei.y or scdany, is ~iltless 
and shall be totally aCXJl.litted. 11 

The New Jersey I.aw as to the justification defenses is really found in the 
- - I 

cases and, in fact, the words of the above statute are not follc:Med any 

longero For example, State v. Fair, 45N.J .. 77 at 90 (1965) held· that the 
. I . 

justification of killing to defend another can apply in the case: of a stranger-
- I 

notwithstanding the enurreration of relationships in N.J.S. 2A:11;3-6. Pgain, 
. . . : 

notwithstanding that the statute speaks only of hanicide as being justified, 

- the cases find the principles of justification as· there stated ahd develcped 
. . I 

I 

in the cases, to apply to nan-hanicide situations as well. Stat!e v. Abbott, 

36 N.J. 63, at 73 (1961). 

3. The approach of the Ccxfo• is to abandon this case-by-case ·ae-
. ; 

-velopnent in favor of a "fresh, :integrated treatment of the subj/ect." In 
• • I • • 

doing this, the Cale leeks not to the crime·with which the defetjdant has been 

charged but, rather, to the cooduct which he seeks to justify. l~lPC, Tentative 

Draft-No. 8, Pg. 3 (1958). This is nav the approach of our law,, the Cooe's 
I 

approach having been described in State v. Abbott, 36 N.J. 63,· 73 (1961) as 

~•soona." 
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Another imp::rt.ant point to t,e made irl G()!lllection with i the Ccx:le 's · 

approach in this area is that it ~arefully establishes standar-4 both as to 
I 

. the right ·to use force and as to the amount of force which may be used. 01 

several occasieos, the Cede distinguishes be~ the right to Le "deadly 

force" and the ·right to use 11rrcderate11 {i.::'.i.ess than deadly) force •. See 
I 

MPC Tentative Draft No. 8, p. 1 and p. 3. 
• I 

Wtlle our SUpr~ Cop-rt has spe-

cifically adq,ted this approadl {State v. Abbott,.36 N.J. 63, at 71-72 .(1961)) 

-for sore purposes, distinctions of this sort can be more apprJiately de-' 

· veloped in a Ca:1e rather than in case law. 
i 

4. There are two basic decisions to be reached which! are ccmron 
.. 

to all of the justifications set forth in Article III. Father than taking 

· these up in camection with each of thooe prO\lisions, these twd problems have 
. . . . . . . . . I. . 
been. singled out for t...~e Ccmnissicn' s consideration at this po:i;nt. If a 

I . 

decision can be reamed m these basic questions, they can be ~pplied generally· 

to each of the Secticns in the &ticle •. These two problems are disrusserl bela.-1: 

5. _Feasooable and Honest Belief vs. Honest Belief. 'lrn New Jersey 

today, the justification ~efenses are only available to a deferrant who has a 

belief in the need to use force which is both honest and "reasdnable."* If 
. . I 

the defendant fanns an honest but unreasonable belief in then~ to use force 

for sane justifiable p.irp:)Se and acts p..irsu~t to that belief, ikilling another 

person, he is guilty of rrurder.** Thus, the lack of reasonabl~ess in the 

i 

*state v. Bess, 53 N.J. 10, 16 (1968) (s;lf-defense and prevJtion of a felooy); 
State v. Fair., 45 N.J. 77, at 92-93 (1965) (defense of another); State v. Hipple
·with, 33 N.J. 300, at 316-317 (1960) (self-defense}; State v. iBrown,46 N.J. 96, 

.
at 102 (1965) {same); State v. Monttfiee, 101 N.J~ super 483, ~t 488-489 (App. 
Div. 1968) (defense of another when e other person is resisting arrest); 
State v. Williams, 29 N.J. 27, at 39 {1959) (use of force in l~w enforcement); 
Brown v. State, 62 N.J.L. 666, at 709 {E & A 1898). 

**See next page for footnote. 
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. in the follllatim of· the need to act entirely destroys the defens~. There is 

one exception to this rule. In State v. Williams, 29 N.J. 30, at 39-43 

(1959), it was held that a police officer who wantonly uses an ukeasonable 
. . . I 

annmt of force to ~cane resistance by a person he is arrestihg is guilty 

roly of manslaughter. In that situation, ~~:e~~ustification deferse of_ law_ en

forcanent :is ooly partially· available to the defendant because ot his use _of . 

excessive force. That partial defense, hc,..,~er, makes him guilty cnly of man-
. 1 . 

slaughter, _and not of murder, ~ccording to . the decision of. the ~ en 
. I . 

reasoning based upon a "parity of consideirations" to the doctrihF of provocatioo. 
• • . I 

Id. at 42-43. The reascning leading to the Williams holding might well be 
,..____ . ~ . - I J 

I . 

appliErl to other situations~ It coold well be applied to defendants can:ing 
. . I ...... 

• , I 

under defenses other than under the S?=cial pa,lers granted police officers· •.. It 
. 

_might also be applied to issues other than, as in Williams, the use of excessive 
I 

force, e.g., the right. to use any force~ the ability to and necessity of re-
. . I 

• • I 

treating, etc. Generally speaking, . these issues have not been . ii tigated. 

\'here they have, no reference has been made to Williams.· See Str,ate v. Bess, 

I 

53 ·N.J. 10, 16 (1968}. I 

The Ccde's treatment of this problem-is (1) to make jt[Stification 
. . I 

defenses available whenever the "defendant believes" in then~ to act arrl 

not to require a finding of·reasanableness .in the formation of that belief 
. . . .. I 

. . 

but (2) to hold that .the justification defenses found in those sections is not 
. ; 

I 

avail~le in·a proseruticn for which either recklessness or negfigence is a 

. sufficient ~ ~ if the defendant was reckless or negligent) as the case 
. . I ' 

may be, in fonningsucha belief or in acquiring or failing to Fo:::!Uire any 
. I 

**~le the cases do net explicitly make this point, it is cleak- that this is· 
the result which· is anticipated by them. . See State v. Bess, 531 N. J. 10, 16 (1968) ; . 
State v. Bonfiglio, 67 N.J.L. 239 (E & A 1901); State v. Scott1, 104 N.J.L. 
544 (E & A l928); State v. ~oott, supra; State v. Fair, supra (45 N.J. at 96); 
State. v. Chiarello,69 N .J. Super 479, 484-495 (App. ·oiv. 1961) ; I See MPC 
Tentative Draft No. 8, p. 14--15, particularly n. 3. , 
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kncwledge or belief which is material to the justifiability of ~is use of force •. 
I 

See §§ 3o02 (2) and 3 .. 09 (2) o MPC Tentative Draft No. 8, p. 14 .. · :See State v. 
I 

Chiarello, 67 N.Jo super 479, at 487 (App" Div. 1961) which desdrilies the Ccxie 
. . . • . . . . I, . 

system._ These provisions are in accord with the Co:1e's general ;rule of cnly 

holding a defendant responsible for the 1<::Me's~ offense for whictj,the deter-
. ! 

minative kind of culpability is established for every material elerrent of the· 
. I . 

offense, i.e.,· the least ccmncn dencminator. §2.03 (10). There[i~ judicial 
. j 

authority in.other states both accepting the existing Nev Jersey view arrl 

I . 

. view which the Ccrle suggests. See Paulsen and Kadish, . Cr:imina+ Law and its 

Processes, 383-385 (1962) and MPC Tentative Draft No. 8, p. 15 (1959). 

. .The Ced.e's approach is simply to apply the principle lf.the Williams 
. • . • I 

·case to all elements of the offense and to all classes of deferrlants. 
i 
I 

The Ccmnission should decide whether (1) to·follCM th~ existing law 
. I 

in requiring that the defendant's belief be both honest and re~onable and, . 

if the belief is found to be unreasonable finding the justification to disappear· 
I 

canpletely (except in the Williams situation) or (2) to folla-l the Ccrle·• s · 
. . . . . I 

systen under which an unreasonable_belief wculd lecd to a conviction of ·a 

lesser offense. All of the recently enacted Cedes of other states arrl all of 
. . ! . . 

the prOf:X>Sed new Co:ies for other states have included a·retention of the 
. . 

"reasonableness" requirarent. The provisions are collected :in ~e appropriate 
• I 

I 

Sections throoghoit . the ccmrentro;y to this .Article, . bela.,. -_ I 

I 

6. The ·In1f;erfect Defense. The problem discussed atx:,{,e, the use of 
: 

force under an unreasonable belief in the necessity to do so, ~Y be viewed as 

aie of a variety of different situaticns in which a -justificati~n defense is not 
. I 

carq:>letely available because the defendant acted recklessly or tiegligently as to 

one elenent of the off~se. That situation was singled .out for] indeperdent 
. I 

discussion because it is so deeply engrained in the law both .in1 New Jersey and_ 
i 

. I 

elsewhere. It is really, h0t1ever, just a branch of a larger prpblem. 'Ihese 
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are knCMn as "imperfect defense" situ~tions.., They include cases \'tlere the 

defendant has a right to act but uses an exressive amoont of force or.where he· 

he is reckless or negligent in evaluating his right to intervene on behalf of 

another person, or his· ability to retreat, etc. The New Jersey result in these 

situations is, as in the unreasonable belief situation, if a death results, to· 

find the deferdant guilty of murder. State v~tt, supra, 36 N.J. at 68 

(1961) ("If the force used was unnecessary in its intensity, the cla.im of 
. . 
self-defense may fall for that reason. 11

); State v. Bess, 53 N.Jo 10, 16 

(1968); State v. Bmfiglio, 67 N.J.L. 239 (E & A 1901); State v. Scott, supra; 

State v.•Fair,supra. But cfo State v. Williams, 29 N.J .. 27 (1959), as discussai 

·. above, making the use of excessive force by a p::,lice officer in dealing with a. 

per~·resisting arrest manslaughter on a theory of reasoning anal~oos to 

the provocaticn cases .. 

The 9Crle's F05ition on these matters is the same as an the un-

reasonable 1?9lief issue,.!_.~., it would allCM conviction cnly for~ crime for 

which recklessness .or negligence is a sufficient mens~- See 3.09(2) and 

§3.02(2). There is judicial authority for this IX)Sition4> In Queet) v. HcMe, 

100 C.L.R. ·448 (High Court of .Australia 1958) it is justified on the basis 

that the cnly crime for which the defendant's'culpability fits every elerrent is 

one- in which recklessness or negligence ·is sufficient. See §2.02 (1.0). 

As was stated above, if Williams is a special exception establishing 

a rule peculiar to.law enforcement, then it does no more than say that New 

Jersey might adopt such a principle in a particular situation. The case 

might, howeyer, be read as establishing the principle of guilt-reduction 

through partial (or·.imperfect) justification defenses as a general pro!X)sition. 

If that is the case, the Ccde_viev is, in essence, nON the New Jersey law. 

t see State v. Bess, sue:a• 

,} 
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Again, the Camtlssion should.make a basic decision whether imperfect 

defenses should be recognizErl to reduce guilt or M1.ether the justification 

defenses should be reccgnized rnly men all of their requirarents are satisfiErl. 

The Corrmissian could take an interrrediate fX)Sition, i.e., that an.unreasonable 

belief :in the need to use force will not nu.tiq~te, because (1) that vi~ is 

now ~11 engrained in our law and (2) the opposite view ~uld allav (and, 

therefore, might encourage) the defendant to act where he othenrise could not

but allowmitigatim where the defendant has a reasonable belief in the 

necessity to act but uses excessive force. This 'v-,,"'OUld mean adopting the 

Williams case by allowing mitigation for the use of e.xcessive force as to 

all defendants. . . 

The N€M York Cede has no provision en these prcblems-it has enacted 

nothing like §2.02 (10) or §3 .09 (2). The same is true of Illinois, Michigan,• 

Wisconsin and Connecticut. 
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SF.crICN 3.01. JUBrIFICATICN AN AFFIFMATIVE DEFENSE;. CIVIL RF.M$IES UNAFFECTED 

(1) In any prosecution based on conduct which is jus~ifiab~e ~er 
_ this Article; justification is an affinnative_, defenseo · . 

(2) 'lbe fact tha.t ccnduct is justi~~le urrler this kticle does 
.not-abolish or impair any rerredy for such conduct which is avai.l)able in any 
civil acticn. _ · 

§3. 01 Ccmrentary_ 
I 

1. Paragraph (1) provides that any claim of justificJtion under 

this Article constitutes an affirmative defense. Under §1.12 (2)
1

,. this means 

that the prosecution has no evidential burden as to this def ensJ unless .. and 
• . . ....._ . I . 

until· eviden~ appears, either, in the State• s cas.e or in t.l"1e defendant's 
I to supp:,rt the defense •. Given such evidence, hc,,vever, the deferlse_rril.ist be 

negatived beycnd a reasooable doubt.. . 1 

'1 

This statement is no(-, the law 'in New Jersey. In State v. -~bott; 
i . . ' 

supra, 36 N.J. 63, 72 (1961) speaking of self-defense, the Courti said:· 
- I 

" ..... although the burden is upon a defendant to adduce~evidence 
to supp:>rt the defense, yet if such-evidence appears eithe~ in the 
State's case or upon the defendant's case, the issue must be left 
to the jury with this instruction: that. the burden is uIX)ri the 
State to prove beyood a reasonable doubt that the defense is un-. 
true, and hence there. must be an acquittal if there· is a reason~· 
able doobt as to whether defendant did act in self-defenseJ •• " 

I 

I 

See also State v. Fair, 45 N.J. 77, at: 90-91 (1965) (defense of[another and 
I 

self-defense); State v. Chiarello, 69 N_.J. super 479,. at 498 obp. Div. 1961) 
I , , 

(defense of another) • The recent · Cedes in other states are :in ~ccord. See, 
I 

e.g., N.Y. Penal Law §§25.00 and 35.00; Michigan Revised Cr~al Code 

§645 (Final Draft 1967). i 

I - - -

2. · Paragraph (2) is to make clear that the Article is not designed 
I 

i 

to create privileges in the civil law. Although particular conc;luct may be 

· privileged in the penal law, it may be that it should not be inl the civil 

I 

- I -- -New Jersey State Lib . '. ' . ' ' rary 
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law--the fact that oonduct should not be criminal does not rrean that the 

actor should not respond in damages. In the converse situation, where the 

civil law affords a privilege ~ich the criminal law dces not reCOJ!ll.ze, the 

Code is silento The civil ccurts may want to fashion limitations'upon tort 

privileges to take into consideration the ne,,.r criminal provisions so as to 
"'""-~• 

create a remedy where ncne nav exists. t-hether or not this is to happen is, 

ha,yever, beyond the scoi;:e of the Code. MFC Tentative Draft No. 8, p .. 4 (1958) .. 



IC - 9 

SECl'ICN 3. 02. JUsrIFtCATIOO GENERALLY: CHOICE OF EVILS . . 

(1) Conduct which the a~ believes to be necessary L avoid a 
hann or evil to himself or to another is justifiable, provided that: 

. . I 

(a) the harm or evil sought to be avoided by such conduct is 
greater than.that sought to be prevented by the law defining the offense,charqed1 

.and . . 
.· . .,~ ... i _· 

(b) neither the Cede.nor other law defininq the offense pro
vides exceptions or defenses dealing with the specifi_c situation

1 

involved; 
and . . 

(c) a legislative purpose to exclude the justifi!tion clailred 
-. does not otherwise plainly appear. 

1 

. . I 

(2) ~en the actor was reckless or negligent in bringing about ~ 
situation requiring a choioo of harm or evils or in appraising tihe neressity -
fa~ his ccnduct, the justification afforded by this Section is unavailable in 
a prosecution for any offense for which recklessness or negligence, as the 

· case may be, · suffices to establish culpability. . ·I . 
. i 

* * * * 

§3.02 emnentary 

1. 11This Section ac-cepts the view that a principle of necessity, 
I 

· properly a,nceive:1, affords a ~neral justificati.011' for conduct! that wou.ld 

otherwise constitute an offense; and that such a qualification,; like the. 

i:equirements of culpability, is essential to the rationality J justice. 

of all penal prohibitions." MPC Tentative Draft No. 8, p. 5. (1:958) I) 

. I 

There are three limitations up:,n the principle set f~rth in the Cooe: 

. (a) §3, 02 (l) (a) ,· The necessity must be avoidance of J cm evil 
• .. I 

I 

· greater than the evil sought to be avoided by the law defining ;the offense 
I . 

. : 

charged. This balancing is an issue for the trial, -and is not lsirrq:,ly left to 
I 

- . . - . I 

· the actor's private judgrrent. "W'lat is involved may be descr¥ as an inter-
. i 

pretation of the law of the offense, in light of the sutmissi0$ that the special 
I 

situation calls for ah exception to the prohibition that the l~islature· 

could not reasonably have intended to exclude, given.the canpeling values to 
. - . . I . 

be weighed. MPC Tentative Draft No. 8, pp. 5-6 (1958) .• 
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- (b) §3.02 (1) (b) and (c}. The issue of canpet.ing values must not 

have been foreclosed by a deliberate legislative choice, as when the law has 

_dealt explicitiy with the specific situation that presents the :choi~ of evils

-or. a legislative purpose to exclude the justification.claimed otherwise 

appears. Id. at 6 .. 

' 
(c} §3.02(2). If the crime charged can be camtltted with a 

culpability of recklessness or negligence, the defendant may be oonvicted even 

if he ~de a proper choice of values if he was reckless or negligent, as the 

case may be, in bring:ing alx)ut the situation requiring the choice or in · 

·appraising.the necessityo He cannot, hc.wever, ·be convicted of a crirre re

quiring a culpability of "purp:,sely" or "kna.dngly. 11 See di_scussion in the 

Intrcductory Note of -the 11 IrnJ_:erfect Defense. 11 

2. There is no statute on the necessity problem in Na" Jersey and 

there have been nq cases, dealing with the issue. The Dr afters of the Ccrle 

take the FQSition that, "while the point has not been free fran controversy, 

it sears clear that necessity has standing as a carrnoo-law defense; such 

issue as there is relates to its definition and scope." your Secretary's 

opinion is that this may be an overstatane.nt. Sare cases seem'to canpletely 

reject any defense of necessity. See authorities collected .in Paulsen and 

Kadish, Criminal Law and its Processes 363 (1962) • Several states have 

r1::cently adopted or prop:)sed statutes on this p::,int and a selection follows: 
I 

(a) New York, Penal Law §35.05 (copied by ~chigan Revised 

Crimmal Code, Final Draft §605 (1967): 

"Unless mconsistent. with the ensuing provisions of this article de
fining justifiable use of inysical force, or with sane other provi
sion of·law, conduct-which would otherwise constitute an offense is 
justifiable and not criminal when: 

* * * * 
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112. such conduct is necessary-as an emergency measure to avoid.an 
mminent p.lblic or private injury \\hich is aoout to cx::cur by reason of 
a situation occasioned or developed through no fault of the actor, 
and which is of such gravity that, according.to ordinary standards 
of intelligence and morality, the desirability and urgency of avoiding 
such injury clearly rutweigh the desirability of avoiding the injury 
sought to be prevented by the statute defining the offense in issue .. 
The necessity and justifiability of such conduct may not rest ur-on 
considerations pertaining only to the morality and advisability of 
the statute, either in its general apptlbation or.with respect to 
its application to a partiC'Ular class of cases arising thereunder. 
M-lenever teviden~ relating to the defense of justification under 
this sub:iivision is offered by the defendant, the court shall rule 
a.s a matter of law whether the claimed facts and circumstances ''°uld, 
if established, constitute a defenseo" 

· The revisers. of the Ne,v York Cede made changes £ran §3. 02 of the 

Medel Cede to "tighten" the provision and "preclude extension beyond the 

narrow scope intended." Specifically·, "energency ·and urgency" ~re added 

as wel_l as a provision to prevent the use of this Section by fersons having 

moral objection to a particular statuteo 

{b) Illinois Statutes Annotated, Criminal Co:1e §7-13 (1961) : 

'Ihe lll.inois Drafters took1 an opp::>site !X)Sition from New York and Michigan, 

intenticnally not limiting the ~rds of-the statute ?efining the defense and 

leaving the precise limits to the courtso 

"Ccnduct 'Which would otherwise be an offense is justifiable by reason 
of necessity if the accuse:1 was without blame in occasicning or de
veloping the situation and.-reasonably believed.such conduct was 
necessary to avoid a µililic or private injury greater than the injury 
mi.ch might reasonably result £ran his CMl1 conduct." 

(c) Wisconsin Cdmirtal Ccxle §939. 47.: 

"Pressure of natural physical forces which causes the actor reasonably 
to believe that his act is the only means of preventing inminent 
p.iblic disaster, or :irrminent death or great bcx:1ily harm to himself 
or another and which causes him so to act, is a defense to a prose
cution for any crime based on that act except that if the prosecution 
is for murder the degree of·the crime is reduced to manslaughter.I! 

3. It is the Cece's fX)Sition that the defense should not be limited 
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to situations \vhere the evil sought to be avoided is death or bcxlily injury 

or any-other specified hann. It is also the Ccde's rosition that there is 

no reason to exclude cases where the actor's conduct portends a particular 

evil, such as hanicide. The principle, in their via-1, should be_one of 

general validity .. · MPC Tentative Draft No. 8, p. 7 (1958) • 
~~ 

It shculd be noted that the recent enactment.in Wiscoosin, quoted 

above, excludes hanicide fran the scq:e of the defense--instead reducing the 

charge fran murder to manslaughter •. This, according to the Drafters of the 

Ccrle, is "particularly unfortunate" because "given the supreme place of the 

_sanctity of life in our hierar~~y of. values, it is still tnle · that conduct 

which results in taking life may well result in saving other liv~s. '' Id. at 8. 

Note that the evil sought to be avoided must be greater than that . 

sought to·be protected·by the law defining the offense. Vlhere they are equal,· 

other provisions may care into play--such as the justif icati~:m of self-defense 

(§3.04) or the excuse· of duress (§2 009). t·hlle the law may v.1ell 1be tu1able to 

influence an actor's conduct in a situation of equality in the choice of evils, 

to so draft the principle would go beyond the ccmron law and beyond any of 

the recent statutes in this area. Id. at 9. 

4. Note that all of t.11e state statutes quoted a.rove, except Illinois~ 

attempt to state the principle with more precision, particularly as to the 

weighing of evils. The Drafters of_the Code justify their formulation on the 

basis that, ·by its Verf nature, the scope of the rossible situations is so wide 

and the extent of disagree:nent over sane moral issues is so great that sub

mitting the questions to adjudication in sr:;ecific cases is entirely appropriate 

and is strategically wise. Ibid. 
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5. Notice that no requirerrent is stated that the belief be ·both 

honest and reasonableo See discussion of this issue in the Intrcductory Note, 

above .. Qlestions as to the imrediacy of action and of the availability of 
• • • I 

alternatives have a bearing en the honesty of the actor's belief or, when 

relevant, upon recklessness or-negligence., Id. at 10. 
~ 

· ~te that an .actual necessity of which the defendant was unaware 

is insuf.ficient unless the defendant knew of and acted on belief in the 

existence of necessity.. In the self-defense area, there are sane New Jersey 

cases which state that either an actual necessity or a reasonable belief 

suffice. State v. Eonofiglio, 67 NsJ.L. 239, at 245 (E & A 1901); .. State 

v. Hipplewith, 33 N.J. 300, at 316-317 (1960); State v. Brown,. 46 NoJ. 96, 

102 (1965). These cases, in an analcgc:us area, are inronsistent with the 

Ccx:le's view. 
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SECrION 3.03. EXECUTICN OF PUBLIC DUTY· 

(1) . Except as ·provided in Subsection .(2) of this Section, conduct is 
justifiable when it is required or authorized by: 

(a) the law defining the duties or functions of a public offirer 
·or the assistance to be rendered to such officer in the perforrokmce of his · 
duties, or · 1 

. I 

of war: or 

(b) the law governing the ex~ticn of legal process; or 
~ . 

(c) the judgment or order of a canpetent oourt or tribunal; or 
! . 

I 

(d) the law governing the anred services or the .lawful conduct 

• • I 

(e) any other provision of law imfX)sing a publiq duty. · 

(2} The other sections of_this Article apply to: 

(a) the use of force up:m or ta.,..rard the person qf another for 
any of the p.rrr:oses dealt with in such sections; and , 

(b) the use of deadly force for any p.lr}X)se, unless the use of 
such force is othenvise expressly authorized by law or oco.irs in the lawful 

. I oorduct of war. · · I 

(3) The justification afforded by S'Ubsection (1) of :this Section 
applies: . . . [ 

(a) when the actor believes his conduct to·be requirerl or 
authorized by the judgrrent or direction of a canpetent court or tribunal or 
in the lawful execution of legal process, nob..,rithstandinq lack of juris:1ictim 
of the court or defect in the ~egal proress; and 

. (b) when the actor believes his conduct to be r~ired or 
authorized to.assist a public officer in the performance of hi~ duties, 
notwithstanding that the officer exceeded his legal authority· I 

* * * * 

§3.03 Ccmnentary 

1. This Section accepts as justification for the pll.fFOSes of the 
I , I 

penal law, the law regulating the duties and functions of µ.tbl~c officers,· 
• I 

I 

_regulating the executicn of legal process, governing the armed: senrices and 
. i 

the conduct of war, or imposing other public duties. Irl a s~lar manner, 

it defers to the requirerrents of the judgment or order of a canr:etent coort 

or trih.lnal. 
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There is no ccmprehensive statement of the above principle frond in 

either New Jersey cases or statutes.. It is .v hc:Mever, clear that §3 .. 03 (1) 

reflects the existing New Jersey la~,. A few examples illustrate this: To 

es:tablish the criminal liability of a p:)lice officer who makes an arrest, the 

coorts look to the law establishing the duties and functions_of-the µ:,lice 

officer as·under §3.03(1) (a). See, e.g., sfate v. Williamsg 29 N.J. 27 

(1959); Davis v. Hellwig, '21 N.J. 412, 416 (1956); Brc,..m v. State, 62 

N.J.L. 666, 698 (E & A 1898). See also Perkins, Criminal Law977 (2 ru. 1969). 

To establish the right to act to execute legal process, reference is made to 

_the law governing that area to determine any criminal resfOnsiliility. See 

Grav~ v. Van I?xne, 44 N.J.L. 654 (1882); Webb v. State, 51 N.J.L. 189 

(1889); Nelsen v. Eastern Air Lines, 128 N.J.L~ 46, 51 (1942). ~ generally, 

Prosser, Torts §25, pp. 129-134· (3 Es. 1964) .. · 

2 • . Paragraph {2) sets forth the limits upon the extent to which the 

Code will defer to the other branches of the law for purp:,ses of defjning the 

justification of execution of p.iblic duty: (a) If any. force is to be used 

tavard or upon any i:erson,· then the other sections of this Article apply to 

establish !:imitations up:m the right to use force. Thus, in the above-cited 

cases involving the criminal liability for the use of excessive force in 

making an arrest, §3. 07 (Use of Force in I.aw Enforcement) and, perhaps, §3. 0 4 

(Use of Force in Self Protection) muld, .in fact, apply rather than this section .. 

(b) Deadly force may never be justified under this section except in military 

situations or \'here specifically allthorizei by law. 

3. ParagraI_:h (3) extends the justification to cases where the actor 
t 

acts in the belief that his conduct is.required by a judgment or in the lawful 

execution of legal precess or to assist a public officer in the rierfonnance of 

his duties. There is no lirnitaticn upon the reasonableness of the belief. 

See §3.09(2)- and the discussicn in the Intrcductory Note. 
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It should be noted that this paragrarfi (§3 .. 03) (3) dres not afford 

protection to an officer who exceeds his CMl1 legal authority-as to his a..n 

duties·. His belief in his duty to act, if erroneous and even if reasonable, 

is no defense. Davis v. Hellwig, 21 N.J. 412, at 416-417 (1956). He is 

boun:l to know his cwn limitations. Paragra~~J3) applies rnly to protect. an 

officer or a private citizen frcm errors made by others. The above provision 

would probably not work any change in New Jersey law. First, the lack of 

jurisdiction of_ the court or tribunal is, in §3.03 (3) {a) Limited to "canpetent" 

courts and tribunals., Thus, the cases holding that precess issued by a-coort 

entirely without jurisdiction todo so affords no protection to the ~rson 

e.xecu ting the process wil 1 still be follC!-tled. Grove v. Van Duyn, 4 4 N·. J. L. 

654 (1882). However, canpetent courts carinit_ting errors or irregulari~ies, 

even though they affect jurisdiction, will not make the officer liable .. 

Jennings v. Thanpsoo, 54 N .. J.L.. 55 {1891). Second, in an analcga.is situation, 

._defense of another,the New Jersey supreme Court has_he~d that the 0 reasonable 

mistake of fact" doctrine applies so as to give protection to an intervenor 

according to the facts as they reasonably appear to him. state v. Fair, 

45 N.J. 77, 92-93 (1965). Aside fran the limitation as to reasonableness of 

the mistake, there is no reason to believe that the_Coort wculd distinguish 

.between interventicn on behalf of a third person and execution of legal 

process or a judgrrent thought to be valid or intervention by a private citizen 

to assist a i;olice officer thought to be exercising his legal duties .. Third, 

the doctrine of the Williams case (suEEa, 29 N.J. 27 {1959), \>X)Uld apply here. 

· See discussion in the Intrcrluctory Note. Thus, in New Jersey qt_ the present 

time, if an officer acte:1 under a mistaken belief in the validity of legal 

process, notwithstanding its invalidity, he could, using the reascning of 

the Williams case, be fa.md guilty only of an offense f~ which recklessness 
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or negligence suffices .. _ ~tis sul:mitted that the same thing l/X)Uld be true, 

under Williams, of a i;:erson who assists an of~icer who is exceeding his 

authority. This would. be true even if the Williams reasoning dres not apply 

· to all classes of defendants (see discussion above :in the Intrcductory Note) 

because the rationale o:mcerning the duti~;h,Qf police officers is directly 

applicable. 

· 4. Several states have adopted simplified statanents of the law 

found in §3.03. See, e.g .. , N.Y., Penal Law §35_.05(1): 

"An offense is justifiable and not criminal when .•• sud1 ·ccnduct 

is required ?r authorized by_a provision of law or by a judicial degree." 

~he Ne-, York statute then continues to give as illustratic:ns of such provisions 

and decrees the fjve itero.s foond in• §3.03(1) of t11e Ca:le. 

:The camu.ssioo may decide that this or a similar statanent is 

sufficient to establish the principle, leaving the matters frund in §3.03(2) 
-,; 

. and (3) to general principles foond else-Jhere in the Cede, i.e., §3 .07 for the 

limitations en the use of force and §§2.06 and 3.09 as to ignorance and mistakes. 
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SJr!'I~ 3.04. USE OF FORCE m SELF..:.PRQI'EX:TIOO 

(1) Use of Force Justifiable for Protection of the Person. 
SUbject to the provisions of this Section and of Section 3.09, the use of 
force UJ;On or tc:Mard another person is justifiablf= when the actor believes 
that such force is·:inmediately necessary for the p.irrose·of protecting him
self against the use of unlawful force by such other i:erson on the present 
occasion. 

(2} Limitations en Justifying Necessity for Use of.Force. 

(a) The use of force is not justifiable under this Section: 

(i) to resist an arrest which the actor knCMs is being 
made by:a peace officer, although the arrest is unlawful; or 

(ii) to resist force used by the OCC'Upier or r:ossessor 
.of property or by another person on his behalf, where the actor knows that 
the person using the force is doing so W1der a claim of right to protect 
the prq:.erty, except that this limitation shall not apply if: 

{l) the actor is a public officer acting in the 
perfonnance of his duties or a person lawfully assisting him therein or a 
person making or assisting ma ~awful arrest; or 

(2) the actor has been unlawfully disp)ssessed of the 
property and is making a re-entry or recaption justified by Sectirn 3.06; or 

(3) the actor believes that such fcrce is necessary -
to protect himself against death or serious lxxlily hann .. 

. (b) The use of deadly force· is not justifiable under this 
Section unless the actor believes that such force is necessary to protect 
himself against death, serious bcrlily harm, kidnapping or sexual intercourse 
canpelled by force or threat; nor is it justifiable if: · 

(i) the actor, with the purp:>se of causing death or 
serious bcdily harm, prC1J'Okec1 the use of force against himself in the same 
encounter; or 

(ii) the actor knc:ms that he can avoid the necessity of 
using such force with ccrnplete safety by retreating or by surrendering 
possession of a thing to a i:;erson asserting a claim of right thereto or by 
canplyllg with a demand that he abstain fran any action which heh~ no·duty 
to take, except that: · 

(1) the actor is not obliged to retreat fran his 
dwelling or place of work, unless he was the initial aggressor or is assailed . 
. :in his place of work by another person 'Whose place of work the actor knows it 
to be; and . 
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(2) a p.lblic officer justifie:1 :in using force in the 
·perfonnance of his duties or a person justified in using force in his assist-

. ance or a p:rscn justified in using force in making an arrest or preventing 
·an escape is not ooliged. to,desist_fran efforts to perform such duty, effect 
such arrest or prevent such escape because of resistance or threatened 
resistance by or on behalf.of the r:erson against whan such action is directed. 

(c) E<cept as required by par~igraµ-is (a)' and (b) of this 
SUbsection, a person er.ploying protective force may estimate the necessity 
thereof under the circumstances as he believes them to be when the force is 
usedu without retreating, surrendering rossession, doing any other act wnich 
he has no legal duty to. do or abstaining fran any lawful action. · 

(3) Use of Confinement as Protective Force. '!he justification 
afforded by this Section extends to the use of confmerrent as protective 
force only if the actor takes all reasonable ireasures to ternunate the con
finement as soon as he kn<:Ms that he safely can, unless the J:)erson confina:l 
_has. been arrested on a_ charge of crime. 

* * * * 

§3.04 Corrrentru:y 

1. The basic rule as to self-defense is found in Paragraµi (1) 

which establishe$ the principle in terms of force 'Which the actor uses against 

· another person .in the belief that it is inmsdiat~ly necessary for the p.l.t1X)5e 

of protecting himself against the other's use of unlawful force on the present 

occasion. MPC Tentative Draft No. 8, p.' ~-4 (1958). 

At the present time, the law of self-defense in New Jersey is foond 

.in a statute applicable by its tenns only to hcrnicide, (N.J.S. 2A:113~6: 

"lmy person who kills another ••• in his • • • o.-m defense • • • is guiltless ..• 11
) 

and in extensive case law. 

2., Necessity and Belief in Necessity e As discussed in the Intrcrluctory 
~ 

Note, the law in Ne.-, Jersey presently demands a belief,_ by the actor, in the 

necessity of his defensive action and that the belief be a reasonable one. 

State v~ Bess, 53 N.J. 10, 16 (1968) and cases cited in the Intrcrluctory Note. 

Under this view, the failure of the defense due to negligence of the defendant 
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· · in assessing the nee:1 to act l~s to a cxmviction of murder. :fuid. As 

discussed_ in the Intrcductory Note, the Co:le 's approach is to require for · 

the defense only an honest belief rut to allCM oonviction under §3.09(2) 

__ -of a crime for which a c1.1lpability of negligence or recklessness,· as the 
~c-,,, 

case may be, is sufficient if the defendant was so culpable in his action. 
. . 

3. Under existing law, there is occasionally an overlap between 

·the scope of justification defenses. At cannon law, there· are instances 

where the scope of one justification defense may be broader than that of 

-another._ For instance, in State v. Bonofiglio, 67 N.J.L. 239 (E & A 1901), 

it·was held that the requirement of retreat did not.exist as to the defense 

of prevention of a rcbbery mereas for self-defense, necessity or apparent 

necessity ~st be fpund and without retreat no necessity exist~. Bonofiglio 

was overruled in th~ regard by State v. Fair, 45 N.J. 77, at 92 (1965) 

bringing New Jersey law into accord with the mcrlern authorities requiring 

retreat in both situations. BJt it is illustrative of the problems mich 
. . 

can arise under a clumsilydrafted statute such as N.J.S. 2.A:113-6 and 

which can be avoided un::ier a o:rnprehensive Code. The _law governing the use 

of force-against felonious attack should be enbcrliai .in a s.ingle rule, not 

-varied when the case is viewe::i·as self-defense .instead of cr.i.rre prev5.1ticn 

or the opp::>site. See State v. Bess, 53 N.J. 10, 16 (19-68). This is done, 

~er the Code,. by §3. 07 (al (i) • 

4. Under the Cede, 11accidental11 necessity, i.e •. , a necessity to 

act of which the defendant was unaware, cannot give rise to a privilege. 

This would be contrary to statanents .in sane New Jersey cases which-are to 

the effect that either an actual necessity or a reasonable belief .in necessity 

suffices. ·state -v. Booofiglioi 67 N.J.L. 239, at 245 (E & A 19_01); State v. 
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Hipplewith, 30 N.Jo 300, at 316-317 (1960); State v. Bra-m, 46 N.J., 96, 

102-103 (1965)., It should be noted that in none of the above cases was the 

question of accidental necessity directly presented and the staterrents· 

might be considered dictum. · 

5., Imninence. The New Jersey cases speak of a limitation upon 

·the right to use defensive force to those situations where·the danger of 

unlawful violence to the person is "imrediate" (Bra-m v. State, 62 N.J.L. 

666 at 708 (E & A 1898) or· "inmi.nent" (State v. Fair, 45 N .J. 77, at 91 .(1965). 

There has not been a case in Ne-1 Jersey examining the exact rreaning of this 

requiremento In many states, however, it means that the defendant must appre

hend that the _unlawful force he fears will be used against him at_ the exact 

time he acts. MPC Tentative Draft No. 8, p. 17 (1958). The Co:le eliminates 

~s requirement in favor of one which requires that the actor believe that his 

_ defensive action in inmediately necessru::y and the unlawful force of which he is 

apprehensive, and therefore, defending against, will be used "on the _present 

occasion"' but not necessarily imrediately. Ibid. 

6. The Co:1e does not require that the force against which the actor 

defends himself to actually be unlawful; it is enoogh, subject to the limitations 

of §3.09(1) and (2), that he believes it to be so .. The limitations of §3.09 are 

discussed in connection with that sectiono · There do not appear to be any,; 

New Jersey cases on this point but the rejection of the "alter ego" rule in 

favor of the "reasonable mistake of-fact" rule in the defense-of-another 

area. leads strongly to the C0nclusion that the New Jersey Ccurts would reach 

the Coo.e's position. State v. Fair, 45 N.J. 77, 92 (1965); State v. 

Chiarello, 69 N.J. Super 479, 494 (App •. Div. 1961). 
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7. Excessive Force .. The Cede allows the actor to evaluate·the 

· . arrount of force necessary by stating the basic rule in tenns of that which the 

actor "believes." §3.04 (1). The New Jersey cases impose a rule of reasonableness 

· both as to the need to use force and the aroc>unt of force. Thus, if a de-
~-"'\,, 

fend.ant uses more force than apr:ears reasonably necessary and kills, he would 

be guilty of:murder, State v. Aboott, 36 N.J., 63, at 68 (1961); State v. 

Scott, 104 N.J.L. 544, at 546 (1928). The Cede would change this result to 

find the defendant guilty of rrianslaughter under §3.09(2). See discussion 

above in the Introductory Note. 

8. Limitations ur.xm the Justified Use of Force.. The Cede establishes 

lun:i.tations upon the use of any force (§3.04(2) (a).and, in other circumstances, 

up:m the use of "deadly force 11 (§3.04(2)(b). Under subparagraph (c) of that. 

section, these· are the only limitations imposed other than the general prin

ciple that he may only use that farce which he believes to be necessary to 

~t the force used.against him. Thus, tlexcept as required by paraqraphs (a)· 

. and (b) ••• , a person anploying protective forc-e may estimate the necessity 

thereof U11e.er the circumstances as he believes them to be when the force is 

use1, _ without retreating, surrendering pc,ssession, doinq any other act which 

he has no legal duty to do or abstaining fran any lawful acticn." MPC 

Tentative Draft No. 8, p. 27 (1958). 

9. Limitations upon the Use of '!my ~orce .. 

(a) Use of Force to Resist Unlawful Arrest by Feace Officer: 

Paragraph (2)(a) (i) denies a justification for the use of force to resist a 

mere arrest which the actor knew is being made by a peace officer, although 

the arrest is unlawful. This rule is contrary to the camon law but is nr:M 

the law in·New Jersey. State v. Koonce, 89 N.J. super 169 (Jlpp. Div. 1965); 

State v. Montague, 101 N.J. super 483 (App. Div. 1968); State v. Mulvihill,· 
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105 N.J. SUper 458 (App. Div. 1969). Kcxnce differs slightly fran the Code in 

that·the.Code requires the actor to knCM that the person making the arrest is 

a police officer whereas Kocnce speaks in tenris of "knc,..,s or has gcx::xl reason 
~~ . 

to believe.". 89 N.J .. Super at 184. The Code does define k.ncwledge to include 

· · l'awareness of a high probability" (§2.02 (7) so ·that, in fact, there is prcbably 

- little difference between the two statarents. Under the Ccx:1e, if the defendant 

does not knew the other person to be a police•officer nroerate force may l:e 

used to prevent- "confinerrent" under the definition of "unlawful force" in §3.11 

which is use:i iri §3.04(1). See MFC Tentative Draft No. 8, p. 19 (1958). 

The Drafters of the Cooe p::,int cut that §3.04 (2) (a) (i) has no 

· application when the actor apprehends bcdily injury, as when the arresting 

officer unlawfully employs or threatens deadly force, unless the actor knows 

that he is in no peril greater than arrest if he sub'nits to the assertion of 

authority. Koonce cites this with approval. 89 N.J. Su"f'.€r at 182. See also 

State v. Mulvihill, 105 N.J. Super 458- (~.pp. Div. 1969) and State v. Ciisone, 

- N.J. _Super -, (App. Div. July 7, 1969). 

Both Kocnre (89 N.J. sur;;er at 184) and Montague (101 N.J. SU:p=r at 

488) indicate that resistance is prop& if the defendant has reason to 

believe the officer is not acting in gocrl faith in the performanre of his 

duties. Cf. State v. Williams, 29 N.J. 27 (1959). The Ccrle seems not to 

admit of such an exception. It might well be, ·ha-rever~ that "in geed faith" 

. and "in the performance of his duties" have the same meaning. 

'(b) Use of Force to :Resist Unlawful Force Used by Occupier 

Acting Under Claim of Right. Paragraph (2) (a) (ii) forbids the use of force 

in resistance of forc-e used by an occupier or FQssessor prq:::.erty, althouqh 

the occupier '·s use of force is unlawful or believed to be unlawful, where the 

actor knows that the occupier acts under a claim of right to protect the 
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duties or a person lawfully assisting him therein. MPC Tentative Draft No. 8, 

p. 19 (1958} •· The thought behind the provision is to force resort, in appro

priate cases, to the use of courts to settle disrutes. Id. at 18-19. The 

rule of paragraph (2) (a) (ii) is the law in·New Jersey. State v. Rulus, 79 
~"'~ 

N.J. Super 219 (App. Div. 1963). 

· 10. Limitations. on the Use of D2adly Force. Pru::agraph (2) (b) 

.imposes [-urther limitations ur:on the use of force, this time upon the use of 

"deadly force. 11 Deadly force is defined in §3.11 to mean "force which the 

actor uses with the purpose of causing or which he knaws to create a sub

stantial risk of causing death or serious bcx:1ily hann. 11 Purposely firing 
I 

a firearm in the direction of another person or at a vehicle in which one 
,· 

is believed to be is deadly force. The first part of the Ccde's definition 

of "ded(Hy forceu was specifically adopted by o.rr supreme Court in State v. 

Abbott 6 36 N.J. 63, at 71 {196l)c 

There are_three limitations upon the use of deadly farce: 

(a) fpprehension of Serious Injury. Deadly force is not 

"justifiable unless the actor believes it to be necessary to protect himself 

aga:in:St "death, serious lxxlily harm, kidnapping or sexual intercourse cnnpelled 

by force or threat." §3.04 (2) (b). 
.. 

It is well-established law that the 

arrount of force used must bear a reasonable relationship to the magnitude 

of the . harm which the actor seeks to avert. The O:xie 's approach. is to divide 

force into two categories: 11deadly 11 and ''moderate, 11 the first being defined 

as stated above and the second being defined residually. under §3.04(1), 

mcderate force may be employed against any unlawful force, except for those 

limitations set forth in §3.04 (2), but deadly force may only be used when 

"serious" .injury is apprehended. 
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'l'he New Jersey cases have not approached the issue in quite the 

same mannero But since the issue alrnoot always_ arises in hanicide· cases, 

the results are in accord with the Ccrle.. The cases make it clear that there 

must be a reasonable relationship between the injury apprehended by the attack 

arx1 the forre used in defense. State Va M3nott, :36 N.J .. 63, at 68-69 (1961) .. 

For the most part, that relationship _is simply stated as there being a right 

to kill to preserve one's a.-JI1 life or to protect oneself fran serious bodily 

hann.. State v. Hipplewith, 33 N.J .. 300, at 316 (1960); State v.· Bonofiglio, 

67 N.J.L. 239, 245 (E &· A 1901); State v. Mellillo, 77 N.J.L. 505 (E & A 

1908); State v. Hells, I N.J.L. 424 (SUpe et. 1790) ("his c,...n destruction 

or sare very great injucyu). 

(b) Use of Protective Force by Initial Jiggressor ... 

Paragraph (2) (b) (ii) denies justification for the use of deadly force if 

the actor, ~th the ~se of causing death· or bcrlily hann, provoked the use 

· of foroo against him.self in the same enoounter. This is a narrCMer forfeiture 

of the privilege of self-defense than under existing law, both in New Jersey 

and elsewhere, where justification may not be claimed,by an initial aggressor 

or after a rrutual agreerrent to fight. State v. l'gnesi, 92 N.JL. 53 {sup. ct. 

1918) affirmed 2·£· 92 N.J.L. 638 {E & A 1918) ("the necessity nust not be 

of the defendant's own creation"); State v. Jones, 71 N.J.L. 543 (E & A 

1904); State v. Abbott, 36 N.J. 63, at'69 (1961); State v. Blair, 2 N.J.L.Jj 

346, at 347 {O & T, 1879) (provoker must abandon his unlawfulµ..uµ>se, retreat 

ard put his adversary in the wrong before he may use self-defense) • Th_e 

Code's !X)Sition is that the narrower forfeiture of the right of an aggressor 

to use force is justified by the.general duty to retreat set forth in §3.04 

{2) {b) (iii) . As explained in the Drafters'· ccmrents, the retreat obligation 
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will cc;v-er almost all the cases now covered by the special rule for aggressors 

and provokers, except where the person goes .into the fight with· a i;ositive· 

purpose to seriously injure or kill the victim. Here, he must desist and 

retreat, even if he would not otherwise meet the obligations of the retreat 
'~~ 

rule. See MPC Tentative Draft pp. 21-23 (1958)., 

(c) The Duty to Retreat. Paragraµ-1 (2) (b) (iii) denies a 

justification for the use of deadly force if the actor kno.vs that he can 

avoid the necessity of using sud1 force with ccmplete safety by retreating 

. or surrendermg p:)ssession of a thing to a·person asserting a claim or right 

thereto or.by complying with a demand that he abstain fran sare action whid1 

he has no duty to take. Retreat, the most frequent situation, is taken up 

· first and surrendering things, and canpliance with demands_ are taken un 

subsequently. 

This retreat rule, ·as statoo, is the law in New Jersey. State v .. 

Abbott, 36 N .J. 63 (19 61) • Certain points as to the scope of the retreat 

rule should be made: First, it is cnly when °deadly".force is going to be 

used in defense that cne must retreat if, p::,ssilile .. Non-deadly, that is, 

mxlerate force may always be usoo. without retreating. Id. at 70. .MPC 

Tentative Draft No. 8 , p. 23 (19 5 8) • Second , it is only vklen the actor 11kno.vs" 

that he may retreat "with a::mplete safety" that he must. This makes the 

retreat rule of the Co::ie a relatively limited one. State v. Abbott, supra 

at 72 (1961) • 

The Cede states two exceptions to the retreat rule: 

. (a) A person is not required to retreat fran his dwelling 

(as defined in §3.11(3) or place of \\Ork, unless he was the initial aggressor 

or is assailed in his place of work by another person whose place of ·work he 

knCMS it to be. This would sanewhat change New Jersey. law. New Jersey 

recognizes the dwelling exception to the retreat rule, but requires retreat 
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even in one's O'WX1 dwelling fran ano~ who has an equal right to be there. 

State v. Pontexy, 19 N.Je 457, 475 (1955); Cfe State v. Abbott, 36 N.J. 63, 

at 67 (1961) (ccmmcn driveway). No New Jersey cases on places. of work were 

found •. I~ the .Camtlssion wants to bring. the rule of §3 .04 {2) {b) (ii) (1) into 

ac~rd with Ponte:cy, the Section should be r~itten to read: 18 • ., •• or is 

assailed irt his dwelling or place of work by another person whose dwelling 

· or place of mrk (etc.) ••• 11
• ·'l'he Ccmnlision should also oonsider wi1ether 

places of work are·appropriately included in this rule. See MPC Tentative 

Draft No. 8, p. 25 (195~). 

(bl The secon:l exception to the retreat rule is for oublic 

officers or persons justified in waking an arrest or in preventing an escai:e •. 

Here, ~lie policy requires that the function· be perfomed ard that if 

forcible resistance is encountered, it.be overcane. Threatening death or 

serious .injury.to an officer attempting to execute a court order, for ex

ample, cannot be pennitted to stultify it. New Jersey law is in accord. 

Statev. Williams, 29 N.J .. 27, at 39 (1959) ("t~here, ha.vever, an offender 

offe.rs physical resistance to arrest or to the maintenance of custcdy, the 

officer need not retreat but on the contrary may becorre the aggressor and 

use such force as is necessary toovercane that resistance, 11
); Bullcck v. 

State, 65 N.·J .L. 557, 572 (E & A 1900). 

'fl.s was noted earlier, the Cede applies the same rules as are applied 

to retreat to situations \'mere the necessity of usmg deadly force can be 

avoided with canplete safety by (a) surrendering J;X)SSession of a thing to a 

person asserting a claim of right thereto, or. (b ). canpl y.ing with .a denand 

that he abstain frcm any action which he has no duty to. take a §3. 04 (2) (b) (ii). 

As to the surrender of a tlung, the considerations here.when it is dsuanded 
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. under a claim of right, are similar (to the oonsiderations leading to adoptioo 

of the retreat rule. State v. i\bbott, supra at 69-71; Cf., State v. Rulus, 

79 N.J. super 221 (App. Div. 1963)0 When there is no claim of right--as in a 

rcbbery situaticn-it seans clear that surrender should not be required as a 

precondition to using deadly force.. This fs~1;1similar to not requiring retreat 

:in one's own hane. As.to demands ·other than surrendering a thing, paragraph (iii) 

distinguishes between a demand to do sanething and a demand to refrain fran 

doing saneth.ing. As to refraining, the same considerations leading to the· 

adoption of a retreat rule lea::1 to the conclusion t.h.at cne should abstain fran 

conduct rather _than using deadly force when to do so wili not cause a vio-

lation of law or of a public duty. 'Ps to affinnative conduct, the Cooe's 

!X)Sition is that the variety of situations makes legislative drafting im

!X)Ssihle and leads to the cxnclusicn that it should be entirely excluded. 

MPC Tentative Draft No. 8, p .. 27 (1958) •. No New Jersey cases we..re found on 

either point. 

ll. Confinement as Protective Force.. §3.04 (3). makes it clear 

that the infliction of confinement as protective force may be justified. 

Because it is a continuing oondition, the justification is made conditional 

upon the actor's taking reascnable measures to terminate it. MPC Tentative 

Draft No. 8, p. 27 (1958). No Ne-1 Jersey cases were fcund. 

12. Definiticn of Unlawful Force. It is only against unlawful 

force or force thought to be unlawful that prote<;tive force may be employed. 

The term is defined in §3.11(1) but it is imr-ortant to discuss its meaning 

at this .point. "The def.inition is designed to include in the force against 

which it. is lawful to defend any use of _force \a.hich (1) is e.rnployed without 

the consent of the party against whan it is directe::1 and (2) is not affirma

tively privileged under the Cede or the· law of torts." MPC Tentative Draft · 

No. 8, p. ·2a (1958). No Ne.-r Jersey cases specifically discuss the fact that 
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the force giving rise to the use of self-protection must be unlawful-althoogh 

that thought is :implicit in the caseso There is, therefore, no case d;iscussicn 

of this point. In Bram v. State, 62 N.J.L .. 666, 703 (E & A .1898) the point 

is made that there is no right whatever to·res~st lawful force which, in that 

case, was a lawful arrest .. 

13~ other States~ 

(a) Nev York and Michigan have enacted or proposed a sme.,,hat 

s:implified version of §3.04·. (New York Penal Cede §35.15): 

"L Except as provided in sulx1ivisions tt-.0 and three of this· 
· section, a person is justified in usinq physical force uµ:m an
other person in order to defend himself or a third J:erson fran 
what he reasonably believes to be the use or fumine.nt use of 
unlawful physical force by such other f-€rson, and he may use a 
degree of force which he reasonably believes to be necessary for 
such p.irpose; except that deadly physical force may not be used 
unless the actor reasonably believes that such other person is 
(a) using or alx:ut to use unlawful deadly physical force, or (b) · 
using or a.rout to use physical force against an occuoant of a 
dwelling while camlitting or attempting to ccrmtlt a burglary 
of such dwelling, or. (c) carmitting or alx)Ut to carmit a kid-
napping, robbery, forcible rape or forcible scdcmy., . 

"2o Notwithstanding the provisions of subdivision one of this 
section, a person is not justified in using dea<lly r.:hysical force 
ui:on another i:erson ifhe k.nCMs that he can avoid the necessity 
of using such force with canplete safety (a) by retreating, except 
that the actor is not required to retreat (i} if he is in his 
dwelling and was not the initial aggressor, or (ii) if he is a peaoo 

.officer or a private _1:erson assisting him at' his direction, and was 
acting pursuant to section 35. 30, or (b} by surrendering JX)SSession 
of property to a person asserting a claim of right thereto, or (c) 
by canplying with a demand that he abstain fran performing an act 
which he is not obligated to perform. 

"3. Notwithstanding the provisions of subdivision one of this 
section, a person is not justified in using rhysical force if (a) with 
intent to cause physical injury or death to another person, he pro
voked the use of unlawful :mys ical force by sud1 other r,erson i or 
(b) he was the initial aggressor, except that his use of physical 

· force upcn another person under such circum.stances is justifiable 
· if he withdraws frau the encounter and effectively carrnunicates 
to such other pers01 his intent to do so, but the latter notwith
standing continues or threatens, the use of unlawful physical 
force, or (c) the i;hysical force involved was the prcduct of a 
canbat by agreaTalt not sr.ecifically authorized by law." 
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eonnecticut is similar.to NeW York except (1) it generalizes as to the force 

which may be deferrled against (i.e., "such other perscn .is ••• using ••• un

lawful deadly p-1ysical fo~ce, or • • • inflicting or about to inflict great 

bodily hann11
)· and (2). it forbids resisting arrest. Connecticut Perial Cooe 

§20 (1969). 

{b) Illinois. This state employ~ a greatly simplified statute, 

relying upon judicial interpretation: 

"A person is justified in the use of force against another when 
and to the atent that he reasonably believes that such conduct is 
necessary to defend himself or another against sud1 other's inm.inent 
use of tmlawful force. Ho.,..1ever, he is justified in the use of force 

- which is intended or likely to cause death or qreat bcdily ·harm only 
if he reasonably believes that such force is necessary-to prevent _ 

_ inminent death or great bailly harm to himself or another, or the 
camtl.ssion of a forcible felony." Illinois O:'iminal Ccrle §7-1 (1961). 

Specific provisirns are made for use of force_by an aggressor (§7-4), the 

right to resist arrest (§7-7) and the right to use deadly force (§7-8)~ 

(c} Wisconsin. (§939. 48 of the Criminal Ccrle of 1955): 

"(1) A i:erson is privileged to threaten or intentionally use 
force against another for the purp:,se of p:r;:-everiting or tenninating
what he reasonably oolieves to be an unlawful interference with his 
person by such other person. The actor may intentionally use only 
such force or threat thereof as he reasonably believes is necessary 
to prevent or tenninate the interference. Ile may not intentionally 
use force which is intended or likely to cause death or great bcrlily 

-harm unless he reasonably believes that such force is necessary to 
prevent inminent death or great_bcrlily hann to himself. 

(2) Provocation affects the privilege of self-defense as · follavS: 

(a) A person who engages . in unlawful conduct of a t~ likely 
· to provoke others to attack him and thereby does provoke an attack· is 
not entitle:i to claim the privilege· of self-defense against such attack, 
except when the attack which ensues is of a type causing him to rea
scnably believe that he is in.inminent danger of death or great bcdily 
harm. In such a case, he is privileged to act in self-defense, but he 
is not privileged to resort to the use of force intended or likely to 
cause death to his assailant unless he reasonably believes he has 
-exhausted every other reasonable rreans to escape_ from or otherwise 
avoid death or ·great bcdily harm at the hands of his assailant. 

(b) The privilege lost by provocation may be regained if 
the actor in go::d faith withdraws fran the fight and gives.adequate 
notice thereof to his assailant. . . 
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(c) A parson who provokes an attack, whether by lawful .or un
lawful oonduct.1 with intent to use such an attack as an excuse to cause 
death or great b:xlily harm to his assailant is not entitled to claim the 
privilege of self--defenseo -

(3) The privilege of self-defense extends not only to the inten-
. tional infliction of harm upon a real or apparent wrongdoer, but also 
to the uninterrled infliction of harm·'1ixn a third personu except that 
if such unintended. .infliction of hann amounts to the crilre of injury 
by ccnduct regardless of life 6 injury by negligent use of wear:on, hani
cide by reckless conduct or homicide by negligent use of vehicle or 
~apon, the actor is liable for whichever one of those crimes is cxrn
mitted~ 

(4) A person i$ privileged to defend a third person fran real or 
apparent unlav.-rful interference by another under the same -conditions 

· and by the .sarre rre_ans as those _ under and by which he is privileged 
to defend himself frcrn real or apparent unlawful interference, pro
vided that he reascnably believes that the· facts are such that the tl1ird 
person wculd be privileged to act in self-defense and that his interven
tion is necessary for the protection of the third rerson. 

(5) A :;::erson is privileged_ to use force against another if he rea-
-sonably believes that to use such force is necessary to prevent such 
person frcrn carrnitt.:ing suicide, but this privilege does not extend to 
the intent;.icnal use of force intended or likely to cause deatha 

(6) In t.his section "unlawful II rreans either tortious or expressly 
-prdti.bited by criminal law or ooth .. 0 
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SECTION 3.05. USE OF FORCE, FOR THE PROTECTION OF OTHER PERSONS. 

(1) Subject to the provisions of this Section and of 
Section 3.09~ the use of force upon or toward th~ person of an-0ther 
is justifiable to protect a third person when: 

(a) the actor would "be justified under Section 3.04 
in using such force to protect himself~gainst the injury he believes 
to- be threatened to the person whom he seeks to protect; and 

(b) under the circumstances as the actor believes 
them to be, the person whom he seeks to protect would be justified 
in using such protective force; and 

(c) the actor believes ·that his intervention is n~cessary 
for the pr~tection of such other person. 

(2) NotwithJtanding Subsection (1) of this Section: 

(a) when the actor would be obliged under Section 3.04 
to retreat, to surrender the possession of a thing or to comply with 
a demand before using force in self-protection, he is not obliged to 
do so.before using force for the protection of anothei person, unless 
he knows· that ~e can thereby secure the complete safety of such other 
person; and 

·(b) when the person whom the actor seeks to protect 
would be obliged under Section 3.04 to retreat, to surrender the 
possession of a thing or to comply with a demand if he knew that 
he could obtain complete safety by so doing, the actor is obliged to 
try to cause him to do so before using force in his protection if the 
actor knows that he ~an obtain complete safety in that way; and 

(c) neither the actor nor the per~on whom he. seeks to 
protect is obliged to retreat when in the other's dwelling or place 

' . of work to. any greater extent than in his own. 

* * * * 

~3.05 Commentary 

·1. The Code does not limit the persons who may act to 

protect to any classes of special relationships. Th~ existing New 

Jersey statute sets forth a number of such relationships. (N.J.S. 

2A:113-6) but the Supre~e Court has not followed that limitation 

upon the defense. State _v. Fair, 45 N.J. · 77 (1965) (drinking partner:....-

stranger). Thus, the Code, existing New Jersey law, and other modern 

authorities are in accord on this point. MPC Tentative Draf.t no. 8, 

p. 31 (1958). Further, while the existi·ri.r.r .Rr~t:nt-~- ; ""' '1-i.-.. .: --~..J 
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by its terms• to homicides, it.hai not been so limited in application. 

-State v. Chiarello, 69 N.J. Super. 479 (App$ Div. l9bl)o 

2.. The Code follows the uvmens rea 0 or "reasonable mistake 

of· fact" theory as opposed to the ualter egou theory allowing inter

vention under the facts as the ac~or believes them to he. To be 

protecte~ Section 3.05(1) sets forth three elements as to which this 

belief must exist: 

(a) If the attack were upon the intervenor-defendant, 

he would.have the right to act in his own defense under §3.04 _and using 

only· the_ amount of force permitted by §3. 04; 

(b) The person whom he is protecting could act in his 

own defense; and 

(c) The necessity of his actingo This is in acc6rd 

with New Jersey law on the subject which adopts the objective test 

_(State v. Fair, 45 N.Jo 77 at 92-93 (1965); State v. Chi~rello, 69 N.J. 

Super. 479, at 495 (App9 Div. 1961); State v~ Montague, 101 N.J. Supero 

483, 488 (App. Div. 1968)) so that the intervenor might well be 

protected even though the person on whose behalf he acts could not, 

in fact, use self-defense. State v. Montague, supra. MPC Tentative 

Draft No. 8, pp. 31-32 (1958). However, as is the case with other 

justification defenses, the New Jersey cases, cited immediately above 

require that the i~tervenor's belief in th~ necessity to act and the 

victim's right to act be both an honest (i.e., actual) belief and a 

reasonable one. 

issue. 

S~e the Introductory Note for a discussion of this 

3. Subsection (2) places limitations upon the right to use 

force to protect another person which are coordinate with the limita

tions imposed by the "retreat" rule of §3.04(2)(b)(iii). Thus, where 

a defendant would be obliged to retreat before actini in self-defense,· 
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he is obliged where possible to cause a person for ~h~se benefit he 

acts to ·retreat. The same rules apply to compliance with demands and. 

surrendering things~ The right not to retreat in cirie's home or place 

of work is extended so ,that neither the intervenor nor the person 

protected need retreat in ~ither's home or place of work to any 
~-..:.. 

greater extent than his own. MPC Tentative Draft No. 8, p. 32 (1958). 

New Jersey has not faced the~e ·problems. Presumably, the standards 

of the Fair and Abbott cases would be worked out in a case were· they· 

arise together along lines similar to the Code. Cfo State. v. Montagu~, 

101 N.J. Super. 483, at 488-489 (App. Div. 1968) where the Fair and 

Koonce cases were reconciled. 

4.: The recent Codes of most other states have combined 

defense of another with self-defense. 

§3.04., supra. 

See Statutes quoted in 
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·sECTION 3.06a USE OF FORCE FOR THE PROTECTION OF PROPERTY. 

(1) Use of Force Justifiable for Protection of P~operty. 
Subject to the provisions of this Section and ot Section 3.09, the 
use of force upon or toward the person of_another is justifiable wh~n 
the actor believes that-such force is immediately necessary: 

(a) to prevent or terminate an unlawful entry· or other 
trespass upon land or a trespass against or the unlawful carrying away 
o f tang i b 1 e ·, mo v ab 1 e p roper t y , p r o v id e ~~hat s u ch 1 and or mo v ab 1 e 
property is, or is .believed by the actor to be,· in his possession or 
tn the possession of another person for whose protection he acts; or 

(b) to effect an entry or re-entry upon land or to 
retake tarigible movable property, provided that tbe actor believes 
that he or the person by w~ose authority he acts or a parson from whom 
he or such other person derives title was unlawfully dispossessed of 
such land or movable property and is entitled t~ possession, ind 
provided, fur·ther, that: 

(i) the force is used immediately or on fresh 
pur~uit after such dispossession; or 

(ii) the actor believes that the person against 
whom he uses force has no claim of right to ~he possessi~n of the 
property and~ in the case of land, the circumstances, as the actor 
believes them to be; are of such urgency that it would be an exceptional 
hardship t-0 postpone the entry or re-entry until a court order is 

. obtained" 

(2) Meaning of Possession. For the purposes of Subsection 
(1) of this Section: 

(a) a person who has parted with the custody of property 
to another who refuses to restore it to him is no longer in possession, 

· unless the prop~rty is movable and was and still is located on land in 
his ·po~session; 

(b) a person who has been disp6ssessed of land does 
not regain possession thereof merely by setting foot thereon; 

(c) a person who has a license to use or occupy real 
property is deemed to be in possession thereof except against the 
licensor acting under claim of right$ 

(j) Limitations on Justifiable Use of Force. 

(a) Request to Desist. The use of force is justifiable 
under this Section only if the actor first requests.the person against 
whom such force is used to desist from his interference with the 
property, unl~ss the actor believes that: 

(i) suc~·request would be useless; or 

persori to make the request; 
(ii) it would be dangerous to ·.himself or another 

•'~,; 

or 
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(iii) substantial harm will be done to the physical 
condition of the property which is sought to be protected before the 
request can effectively be madeo 

(b) .Exclusion of Trespasser. The use of force to prevent 
or terminate a trespass is not justifiable under this Section if the 
actor knows that the exclusion of the trespasser will expose him to 
substantial danger of serious bodily harme 

(c) Resistance of Lawful~e-entry or Recaptiono The 
use of force to prevent an entry or re-entry upon land or the recaption 
of movable property is not justifiable under this Section, although 
the actor believes that such re-entry or recaption is unlawful; if: 

(i) the re-entry or recaption is made by or on 
behalf of a person who was actually dispossessed of the property; and 

(ii) it is otherwise justifi~ble under paragraph 
(l)(b) of this Se~titin. 

(d) Use of Deadly Force. The use of deadly force is not 
justifiable ~nder this Section unless the actor believes that: 

(i) the person against whom the force is used is 
attempting to dispossess him of his dwelling otherwise than under a 
claim of right to its possession; or 

(ii) the person against whom the force is used is 
at :temp ting to co mm i t- or cons um ma t e a r s on , bu r g 1 a r y , rob b e r y or o the r 
felonious theft or property destruction and either: 

(1) has employed or threatened d~adlj force 
against or in the presence of the actor; or 

(2) the use of force other than deadly force 
to prevent the commission or the consummation of the crime would expose 
the actor or another in his presence to substantial danger of serious 
bodily harm. 

(4) Use of Confinement as Protective ForceQ The justification 
afforded by this Section extends to the use of confinement as· protective 
force only if the actor takes all reasonable ~easures to terminate the 
confinement as soon as he knows that he can do so with safety to the 
property, unless the person confined ,has been arres,ted on a charge of 
crime. 

{S) Use of Device to -Protect Property. The justification 
afforded by this Section extends to the use of a device for the purpose 
of protecting property only if: 

(a) the device is· not designed to cause or known to 
create a substantial risk of causing death or serious bodily harm; and 

{b) the use of the particular device to protect the . 
property from entry or trespass is ·rea~onable under the circum~tances, 
as the actor believes them to be; and 
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, (c) the device is one customarily used for ~uch a 
·_purpose or reasonable care is taken to make known to probable intruders 

the fact that it is used. 

(6) Use of Force to Pass Wrongful Obstructoro The use of 
force to pass a person whom the actor beli~ves to be purposely or 
knowingly and unjustifiably obstructing the actor from going to a place 
to which he may lawfully go is justifiable, provided that: 

(a) the actor believes~hftt the person against whom 
he uses force has no claim of right to obstruct the actor; and 

(b) tbe actor is not being obstructed ~rom entry or 
movement on land which he knows to be in the possession or custody 
of the person obstructing him, or in the possession or custody of 
another person by whose authority the obstructor acts, unless the 
circumstances, as the actot believes them to be, are of such urgency 
that it would not be reasonabl~ to postpone the entry or move~ent on 
such land until a court order is obtained; and 

(c) the force used is not greater than would be 
justifiable if the person obstructing ·the actor wete using force 
against him to prevent his passageo 

* * * * 

§3006 Commentary 

1~ This Section justifies in c~rtain circumstances the use 

of force against the person to protect property. It should be 

distinguished from §J •. 10 which allows the use of force against 

property, i.e., the privilege to damage another's property, to protect 

one's own property. 

2. The general principle established in Paragraph (1) is 

that moderate, but not deadly force may be employed for the protection 

of tangible property which is or is believed to be in the possession 

of the actor or of another for whose protection he acts, if the actor 

believes that such force is immediately necessary to prevent or terminate 

an unlawful entry or other trespass to the property or the unlawful 

c~rrying away of movables. MPC Tentative Draft No. 8, p. 36 (1958}~ 

There is very little New Jersey case law on this topic. The absence 

of authority is probably because the right to use deadly fore~ to 

pr~tect property is very limited and, therefore, most defendants attempt 
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to make out the broader defenses of ~elf-protection ~nd/or prevention 

of a crime (see,~' State v. Bonofiglio, 67 NoJ.L. 239 (E.&A~ 1901)). 

The rules found in the New Jersey cases may be summarized as 

follo~s: (1) Deadly force may never be used for the defense of property 

as such a~d if it is so used the defendant is guilty of murder. 
~~; 

State v. 

Zellers, 7 N.J.L. 265 (*220), at 293 (*243) (Sup. Ct. 1823); State v. 

Blair, supra. (2) Less than deadly force~ including all reasonable 

a~d necessary force shott of taking the intruder's life, may be used 

to remove a trespasser. State v. Blair, supra. (3) Deadly force may 

be used to protect one's dwelling place. State v. Blair, supra; 

State v. Zellers, supra. (4) One may not use any fore~ to recover 

possession of property, real or personal, when it is in the possession 
,, 

of another who claims a right to possession& To use force, he must 

have actual, and not merely constructiveg possession. Otherwise 11 he 

is .left to his legal remedies •. ,.y_.Sta,te v. Ru-1-lis, 79 N.J. Super. 219, 

231 (App .. Div. 1963) 

3. The Code does not require that the property be in the 

defendant's possession but allows him to use force for the protection 

of property of another (any other) to the same extent as if it were in 

his possession. In this regard, it goes beyond the common law. 

Perkins, Criminal Law 1029 (2nd Ed. 1969). See MPC Tentative Draft 

~lo. 8, p. 3 7 , ( 19 5 8) • In New Jersey it is clear, at least, that the 

property may not be in the possession of the person who claiis a 

right in it against whom force is used. If it is, no force may be used. 

~t a t e v • Ru 11 i s , 7 9 N • J • S u p e r • 2 21 ( A p p • D iv . 1 9 6 3 ) . P o s s e s s i o n - b Y 

a third person has no~ beeri litigated in this State. Further, existing 

law would not allow ~he defendant's belief to control on the issue of 

Possession (as would §3.06(1)). State v. Rullis, ~ra. 

4. The Code goes beyond the co~mon law in allowing licensees 
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of pro~erty to use f6rce to protect it except as against the licensor 

acting under a claim of right. . Ibid. and· §l.06(2)(c). No New Jersey 

cases were found. 

511 Paragraph (1) limits the right_ to use force to cases 

where the actor believes the other party is acting unl~wfully, whether 

under a claim of right or not. 

6. The combination of §3.06(1)(b)· and (2)(a) and (b) 

establish limited rights as to recaption of property when possession 

has been.recently lost. This would-substantially change New Jersey 

law which requires actual possession~ State v. Rullis,_ supra; State v. 

Ruta~. 112 N.J .L. 271 (Eo&A. 1934). The Rullis case emphasizes the 

view that the defendant should use his legal remedies and not use 
t'f\' 

force when he. is out of possession. 

7~ The provisions of this secti~n of the Code require only 

an· honest bel{ef in the need to actG See discussion above in the 

Introduct~r~ Note. 

8. The Code in Section 3.06(3) establishes sever~! limitations 

upon the use of force: (a) Request to Desist. There is some common law 

authority for this requirement which may _be thought of as the property 

analog to the retreat rule. (b) Exclusion of Trespasser. The Code's 

Drafters .state it to be "settled" that a trespasser may not be expelleci 

in•circumstances in which extreme harm is likely to befall him. 

MPC Tentative Draft No. 8, p. 42, (1958). ~ee State v. Blair~ supr~. 

(c) Resistance of Lawful Re-entry of Recaptiort. This paragraph elimina-tes 

the use of force to pr~vent a retaking of possession as against one who 

was recently actually dispossessed. 

9. The final limitation is upon the use of deadly force. 

Deadly force may only be used in two situations: (1) If the actor 

11 b e 1 i ev e s " (no t. 11 r ea s on. ab 1 y b e 1 i e v e s " , s e e Et 3 • 0 9 ·( 2 ) ) t h e p e r s on h e · 
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attacks is attem~ting to dispos~ess him of his dwelling otherwise than 

under a claim of right.:. New Jersey law speaks simply of a dwelling with

_ out the _limitations as to claim of right. State v. Zellers, supra; 

State v. Blair, supra. The Code _uses the· existance of a claim of 

right as an intermediate position without, of course, limiting the 

r i g ht of s e 1 f - defense and of d e f ens e - (T-f' ... an o the r and of the rig h t not 

to retreat in.one's home. MPC Tentative Draft No. ·a, pp. 38~40 (1958). 

(2) If the actor believes the person against whom fotce is ~sed is 

attempting to commit. certain serious and violent crimes and has either 

(a) used or threateried deadly force or (b) the use of less than deadly 

-force would expose someone to substantial danger~ §3.06(3)(d)(ii). 

See-MPC Proposed Official Draft, p. 5~ (1962). As to New Jersey,· see 

State~. t~ir, 45 N.J. 77 (1965)e 

10. Paragraph (4):concerning confinement is an~logous to the 

provision in 63~04(3). 

11. Section 3.06.(5) limit'.s the right to use devices to 

protect pr·operty to non-deadly devices. It is· said to be necessary 

to have this provision in addition to the previous sections because 

setting the trap may be merely a "conditional intent" which would not 

allow conviction. MPC Tentative Draft No. 8, p. 47 (1958). 

12. Paragr~ph (6) concerns situations where a person uses 

force to prevent his being wrongly obstructed by another person. 

13. It is for the Commission to decide whether it is 

app~opriate to create a complicated b6dy of law, such- as 13~06, in an 

area which has lead to very little lftigation. Perhaps a more g~neral 

statement would suffice leaving the fine points to the goo9 jud~ment 

of the judiciary. The approach taken in most other states has been to 

enact two separate provisions, i.e.,, one for dwellings and another for 

o t-h er property : 
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(a) The Illinois statutes provide as follows: 

§7--2 nA person is justified in the use of force against 
.. ,,,an o the r when and t o the ex t en t th a t h e re a son ab 1 y b e 1 i eves . 

that such conduct is necessary to prevent or.terminate such 
other's unlawful ent~y into or attack upon a dwellingo 
However, he is justi!i~d in the use of force which is 
intended or likely to cause death or great bodily harm only 
if: . 

(a) The entry is made or attempted i~ a violent, 
. ~,..:._ 

riotous, or tumultuous manner, and he reasonably believes· 
that such force is necessary to prevent as assault upon, or 
offer of personal violence to, him or another then in the 
dwelling, or · 

I 

(b) He reasonably believes that such force is necessary 
-to prevent the commission of a forcible felony in the dwellingo 11 

IH--3 "A person is justified in the use of force against 
another when and to the extent that he reasonably believes 
·th~t such conduct is necessary to prevent or terminate such 
other's trespass on or other tortious or criminal interference 
with either real property .(other than a dwelling) or. ~~i~onal 
property, .lawfully in his possession or in the possession of 
another who is a member of his immediate family or household 
or of a person whoae property he has a legal duty to protect. 
However, he is justified in the use of force which is intended 

·or likely to cause death or great bodily harm only if he 
reasonably believes that such force is necessary to prevent 
the commission of a forcible·felonya 0 

(b) New York also hai two provisions: 

835.20 "A person in possession or control of premises, as 
that t~rm is defined in section 140000, or a person who is 
licensed or privileged to be thereon, is justified in using 
physical force upon another person when and to the extent 
that he reasonably believes it necessary to prevent or 
terminate what he reasonably believes to be the commission 
or attempted commission of a criminal trespass by such other 
person in· or upon such p&emises; but he may use deadly physicil 
force under such circumstances only (a) in defense of a person 

· as prescrib~d in section 35.15, or (b) when he reasonably 
believes it necessary to prevent what he reasonably believes 
to -be an attempt by the trespasser to commit arson." 

§35.25 "A person is justified in using physical force upon 
another person when and to the extent that he reasonably 
believes it necessary to prevent what he reasonably believes 
to be an attempt by such other person to commit larceny or 
criminal mischief involving property; but he may use deadly 
physical force under such circumstances only in defense of 
a person as prescribed in section 35.15.'' 



IC - 42 

''(c) Wisconsin 6939.49: 

11 (1)· A person is privileged to threaten or intentionally 
use force against another for·••the purpose of preventing or 
terminating what .he reasonably believes to be an unlawful 
int~rference with his property. Only such degree of force 
or threat thereof may intentionally be used as the actor 
r&asonably beliaves is necessary to prevent or terminate the 
interference. It is not reasonaMe-... to intentionally use 
f~rce intended or likely to cause death or great bodily 
harm for the sole purpose of defense of one's prop~rty. 

(2) A person is privileged to defend a third person's 
property from.real or apparent unlawful interference by 
another ~nd~r the same conditions and by the same means as 
those undet and by which he is privileged to defend his own 
property from real or apparent unlawful interference, provided 
that he reasonably believes that the facts are such as would· 

· give the third person the privilege to defend his own 
· property, that his intervention is necessary for the protection 
of the third person's property, and that the third person 
whose property he is protecting is a member of his i~mediate 
familt or household or a person whose property he has a legal 
duty ·to protect, or a merchant and the actor is the merchant's 
employe or agenta 

(3) In this section "unlawful 19 means either tortious- or 
expressly prohibited by criminal law or both~II 


