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The following is Part I of the Study Draft‘ofba

| jPeft’II"of the Study-Draft, which:1s now 'being

'iprepeted :will_be“entltled ﬁDefinition‘of‘Specific*Offensee"
It will be built‘uoon Part II of the Model Penal Code, suoblemented
to include subjects not there covered end to recommend deletion |

?f_of unnecessary existing"statutory provisions.

”])part 111 of the Study Draft willwbe entitled

Rkt "Treatment and Correction :It will cover those portions of’
Parts III and IV of the Model Penal Code which seem to‘come_within\

our mandate.j Work on this Part'has not yet begun.

This Study Draft 1s intended to be an*internal
'-.working paper of the Commission It should not‘be”cited as an
;;official statement of:the Commission's views on any matter'nor

Qas an official statemen

~ ‘Newark, New Jersey =~ . .. John G. Graham
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It covers the' general part

‘new Penal Code for New Jersey.

prepared will be entitled

"Definition of Specific Offenses

It will be built upon Part 11 of the Hodel Penal Code, supplemented

to include subjects not there covered and to recommend deletion‘fif

of unnecessary existino statutory provisions.

vgf Part III of the Study Draft will be entitled

5

"Treatment and Correction It will cover those portions of

our mandate. Work on this Part has not yet begun.ré

This Study Draft is’ intended to be an internal

working paper’ of the Commission,; It should not be cited'as an.'
official statement of the Commission s views on. any matter nor)

as an official statement of the law of this State.

Newark, New Jersey = " -~ John G. Graham
October, 1969 : o S Secretary
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SETTON ,1--.501'1; :IIT‘I‘TLE AND EFFECTIVE DATE.

fSection,~the Code doses not apply to offenses committed prior to itsi
“affective date and prosecutions. for such offenses shall be: governedf
“py.the.prior.law,. .which is: continued in effect -for that: ‘purpose, ~as.:’
$f. this Code were not. in force.’ For the purposes- of this Section, aof
offanse-was. committed prior . to:the effective. date of .the Code 1f any .-
105 tﬁe:elements of the offense occurred prior thereto.

: - ,’(c);the Court,
entence’under the PT

7 rw;(4) Provisions of the Code governing “the treatment -and
ﬂthe release or-discharge of" prisoners,- probationers and- parolees' i
~shall- apply to persons under sentence for offenses committed prior .=
to.the effective date of the Code, except that the minimum ‘or maximum
period of_their'detention or“supervision shall in'no case' ”increased

g1 01 Commentarg

2. (19 5A_‘z_+,)”-“




2; The general method applied by §1 01 (2) 15 to make;

;_»&#igtigsflaw continue in f0rce and apply if any of the essential ,

: e‘ements of the offense charged occurred prior to the effective date

1v'ofltbe Code, except as provided 1n paragraphs (3) and (4) of the Secti

..”Tbe three exceptions of paragraph (3) ares’ (a) Procedural provisions

'f:3;, New Jersey s law as to changes in the substantive crimin

'1aw_is now found in N J. S. 1 l 15

. _ "Offenses, liabilities ,-penalties and forfeitures
committed or incurred-under repealed acts not affected ‘by.”
such repeal

e b & wy . L Bt

L . No offense committed, and no liability, penalty or
”forfeiture, either civil or criminal, incurred, previous" to
‘the time of the repeal or alteration of any act or part of
any act, by the enactment of the Revised Statutes or by any
act heretofore or hereafter enacted, shall be discharged
released or affected by the repeal or alteration of the"
statute under which such offense, liability,,penalty or
forfeiture already committed or incurred shall be thereby
discharged, .xeleased orx.affected; and, .indictments, prosecutions.
- and actions for such offenses, liabilities, penalties or -
forfeltures already committed or incurred shall be commenced
or continued and be proceeded with in all respects as 1f the
act or part of an act had not been repealed or altered, except.
that when the Revised Statutes, .or other act by which such’
'frepeal or alteration is effectuated, shall relate to mere -
matters of practice or mode of procedure, the proceedings -
. had thereafter on the indictment or in the prosecution for~
| such offenses, liabilities, ‘penalties or forfeitures shall
;. be in such respects as far as.is practicable in accordance :
, wizh the provisions of the Revised Statutes or such. subsequent'
- act, . . . ; i . . .

See State v Closter Village, 31 N. J. Super. 566 (c°. c:. 1954)"- ,

' effirmed sub ‘nom. btate V. Low, 18 N J. l79 (1955);.State v. Bachelor,,

52 N J _Super. 379 (App. Div._1958)'




4, The exceptions to §1 01 (2) found in paragraph (4) of

[ - ..-' ..... =

":that Section deal with correction provisions. Here, provisions of

~the Code governing the treatment and the release or discharge of

‘uprieoners, probationers and parolees .are applied to persons under

[

?ﬁaentence for offenses -committed prior to the Code 's enactment,'\r"

-

! = - e .' ‘ .'Y'K l.' "'i'-.,
‘....,;.,r Gag o - Lo T

‘u:correctional law is that there is no power to incr ase a maximum or ..

»;?1minimum.sentence (In re Fithatrick \9.N.J Super:.~ 511 (Co. Ct., 1950)

EraffirmedVO'b” 14 'N.J. Super. 213 (App. Div. 1951) and approved In re

o vy iy g

_:ifbomako, 9 N. J 443 (1952)), but that legislative changes in parolei:.ﬂg

'i"eligibility do not violate any, rights of a, prisoner., Zink.v. Lear,,ﬂ,i

3“29 N.J. Super. 515 (App. Div.. 1953), white V. Parole-Board,gl7'N.J.

é;Super.'SSO (App. Div. 1952); Mahoney v. Parole Board of New Jersey,

‘10 N.J.'269 (1952) In enacting a new Parole Act in 1948 however:“

© our Legislature did provide that any-prisoner sentenced'prior to

Tajthe effective date of this act shall retain all rights of eligibility . R

;E_for parole available to him under any pre existing law. J s. 30 4 123.

: ~In fact, however, Zink v. Lear, supra, shows that statute did make

‘ﬁ;changes, in some cases to the prisoner S detriment, and that they were

‘fiAlegal. ' : e e me ma e ;5 L s i




SECTION 1.02, PURPOSES: PRINCIPLES OF CONSTRUCTION.

Lo e mawe v e e

(1) - The general purposes of the provisions governing the’
definition of offenses are:

(a) to forbid ‘and prevent conduct that unjustifiably
and inexcusably inflicts or threatens substantial harm to individual
or public interest' _

'.e."
e

' (b) to S“bJeCt to PUblic control persons whose conduct
- indicates that they are disposed to commit crimes-_ﬂ’ . »

(c) to safeguard conduct that is without fault'from
condemnation as criminal; . . :

(d) to differentiate on reasonuble grounds between}£*
serious and minor offenses. : : .

R N . Ly EENE 41 .
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(2) The general purposes of the provisions governing the
sentencing and treatment - of offenders are: -~ - .”;eie L.

(a) to- prevent the commission of offenses

offenders; o i . . S f: 7j7A

(c) to safeguard offenders against excessive, dispropor-

tionate or arbitrary punishment; “-- - : SRR ”%

l . . (X . :

R— '(d) to give fair- warning of the nature of " the sentences
that may be imposed on conviction of ‘an offense, 7 LT

. (e) to differentiate among offenders with a view to a i

just individualization in their treatment° 3 LTI L S L -

- e (f) to defineffcoordinate and harmonize the powers,
duties and functions ‘of the courts and of administrative. officers snd
agenciles responsible for dealing with offenders' Looghe # :

“(g) to advance the use -of generally accepted scientific
methods and knowledge in the sentencing and treatment of offenders*‘

> o b

el 5l 3 & J‘r N "L
(h) to integrate responsibility for the administration

of the correctional system in a State Department of Correction [or
other single department or. agency] : :

(3) The provisions of the Code shall be construed according
to the fair import of their terms but when the language ‘is" susceptible
of differing constructions it shall be interpreted to further the
general purposes stated in this Section and the special purposes of the
particular provision involved. The discretionary powers conferred by
the Code shall be exercised in accordance with the criteria stated in
the Code and, insofar as such criteria are not decigiva to further
-_the general purposes stated in this Section. ' I S

_ : - R




‘§1;02 Commentary %* '11,5f5.i'iﬁff”’*

"This section undertakes to state the most pervasive=?”

genarnl objectives of the Code.“ The statement_is included~both for_p

%e pursued in their administration.f The section:is drafted in the

_sriae‘prevention. It does hot undertake, “to»state a‘finediﬂ;f;

h0wever;

,priority among the means to such prevention, i e., the“deterrence of

potential criminals and’ the incapacitation and correction of the_

iadividu ,offender. These ‘are” all proper goals to be pursued in

eoc!al action with respect to the offender, one or another of-which

.aay eall for the larger emphasis in a particular context or'situation.ﬂf

.Hna. the Code seeks is- the just harmonizing.ofvthese subordinate

o

ubjeetives, rather than- the eoncentration on some single

‘@f this kind It is also recognized that not even crime prevention_ﬁ:

_easkbeféaia‘ib be the only endiinuolued:fﬂThe“correction and rehabili-‘

Eetion’offoffenders is a'sociai'ualue 1n‘1t§éif; as well-as afpreventive'

_Basic considerations of justice demand moreover,

.arbitrary Punishment that it afford fair warning of the nature of ;;e

::-hs sentences that may be imposed upon conviction and that differences

i

"ong offenders be reflected in the just individualization of their'

“is among'theibasic purposes of the fCode] to
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gefine, coordinate and harmonize the powers, duties and functions of
=i c . . [

rhe courts and of correctional administration, to advance the use of

‘ -?aﬂgrally accepted scientific method and knowledge in sentencing and
-3 =z

;-eatment of offenders and to integrate responsibility for the

ﬂdainistration of the state correctional system in»a unified state

-a,gencyr

to further ‘and, so far_as_possib}e”l
'MPC Tentative Draft No.iQ;Cpp,
3. If the Commission determines that its task is not to

sttempt to "integrate responsibility for the administration of the"‘

—atate correctional system in ‘a unified state agency"“%then Bl 02(2)(h)'
should be eliminated and Part IV of the Code ("Organization of

- Correction") will not be ‘recommended.

4. New Jersey hasfnoisucn:domprehensivestatement‘of'the
purposes of the.criminal;lau?nétrdoes;it’even haueionelofﬁghewvery
-geﬁéral"atatements found»ininani:state;codes._ MPC;??#PatiYéﬁbraft.
" Ho. 4, p;TS (1954): ,spféa&féhégugﬁéuéfduf*éasé'15&,1hawédééf‘a£é,’
. .many statements which lead to the conclusion that the goals of ourﬁi

: present system largely coincide with those stated in §1 02(1) and (2)

In State v. Ivan, 33 N. J. 197 (1960),.our Supreme Court was'concerned

with the problem of the exercise of discretion by a trial judge in.-

. sentencing

: "The philosophical justification for punishment o
has divided men for centuries. Suggested bases or aims are
(1) retribution, (2) deterrence of others, (3) rehabilitation
of the defendant, and (4) protection of the public by
isolation of the offender{ * * * % Today retribution is not.

a favored thesis, although some still claim a need to satisfy
a public demand for vengeance. . Perhaps it persists as an
unarticulated premise in. individual sentences. Present-day
thinking emphasizes deterrence and rehabilitation., Few
would permanently isolate the offender without regard to

the nature -of - his crime?upon a finding of incorrigibility.;




mhat course, however defensible in abstract theory, cannot ST
‘*Qhe seriously considered until future behavior is predictable
'with substantial certainty. : The Legislature ‘has. adopted ‘that
AapptoaCh only with respect to multiple convictions. - Other-‘
~wuise. society may. be secured against repetition of crime.v
" only“within the limit of the. maximum punishment ‘authorized.
particular offense.,-ﬁ . .

L - "Expressed in other terms,: ‘the prevailing theme
’is that’ punishment should fit the offender as well as the’
_offense. * * * * Except where the Legislature has decreed
a‘mandatory sentence, thereby determining the" punishment,
'should fit the offense: without . regard;to the.’ ircumstance
‘of the” offender, ‘the problem ‘devolves: upon -th 'sentencingJ
.judge. : Our. Legislature. has. not. ‘stated ‘the aims - to' y :
by punishment.' Indeed few legislatures have, and where they

V 'the statement has been,ftoo general to. ‘be- of:"service,''

A - "No single aim or thesis can claim scientific verity
.. of universal support... Agreement can hardly -be expected until
"much more is known about human behavior. Until then, the

- sentencing Judge must deal with the complex of: purposes,-:-
determining in each situation how the public interest will.
_best.be served. * * * % His .answer will be a composite.. iyl
 Judgment, a total evaluation of all the facets, giving to ~-1ﬂ i
./ each the weight, if any,- it merits’ in the context. before him.” -~
- There-can be no precise formula. . The matter is embedded deeply . :

- dn individual discretion."h,wﬁ‘ Gl Rmov f Y T T

v *f\"As we have said the judge must. decide in’what way
the interest of the public: will best be served. He seeks . .
justice_torsociety as well as to thehindividual _and of course
Justice to the individual is itself a phase of justice to the ,
-community. If the offense has strong emotional roots or is an ~
_isolated event unassociated with a pressing public. problem,?ax:[f]
~: there. 1s room .for greater emphasis upon the circumstances .of .
the individual offender. On the other hand, if the’crime is -
.-a calculated ‘one: and part. of -a widespread criminal skein, the
',needs of society may dictate that the punishment more nearly
fi¥ the offense than the offender. . There the sentencing. : ... .
_judge may conclude he should give priority to punishment as |-
~a deterrence to others and as .an aid to law enforcement. The
doubts that may beset the deterrent effect of punishment when
the crime is steeped in emotional pressures recede sharply. .
when the motivation is pecuniary and the criminal event is
~part of a calculated 'business' venture. If the prevailing
;.thinking does not strongly support this view, at i\least no
‘- one can demonstrate that those who act upon it do so without
lega (33 N.J,:199-202)" 5. AN




As.to the individual subsections of 31.02(1) and (2): See

State v, Ivan, supra (81.02(1)(a) and (b) and §l.02(2)(a)aand (b) (e)

h and (g); State V. DiStasio, 49 N.J. 247 (1967) (same); State v. Gibbs,
n79 N.J. Super. 315 (App. Div.,l963) (81. 02(1)(&) and (b) and (2)(c)
| and (e), State v. Sikora, 44 N.J. 453 (1965) (81 02(1)(b)), | .

:‘State v. Lucas, 30 N.J. 37 (1959) (81 02(1)(a) and (b) and (2)(&) and

"&h‘i(b)), State V. Hudson County News Co., 35 N. J. 284 293 (1961) and é%gf/”

-“other cases discussed in connection with §2 05 (31 02(1)(6)).

. State v. Meinken, 10 N. J. 348 (1952) (Bl 02(1)(d) and (2)(d),

State v. Provenzano, 34 N. J. 318 (1961) (same), State v. Carbone,

JSAN J. 19 (1962) (same), State v. Bess, 53 N J. 10 (1968) (81 02(2)(a)

and (b)), State v, Johnson,467 N J.lSuper. 414 (App. Div.:196l)

-(Bl 02(2)(c) and (e)).

R

5. Paragraph (3) accords the statements of objectives of

._&"

paragraphs (1) and (2) an explicit significance for purposes of

interpretation and the exercise of discretionary powers. It givesvf

r-aqual importance, however, to the special purposes of the particular

S P
R

provision involved MPC Tentative Draft No. 2, p. 5 (1954) ihe

- Code does not, as such preserve the rule that “"penal laws must be
rstrictly construed" although paragraphs (1)(d) and (2)(d) affirm
—that fair warning is one of its major purposes. StatutesJin’manv
other states follow the .Code in de- emphasizing the rule of strict
construction of penal statutes.2 See MPC Tentative Draft No.A2-

PP. 5-6 (1954) The New Jersey-cases set forth the rule of strict,
,construction of penal statutes, under those cases.'which means that
the statute should not be extended by tenuous interpretation beyond

the fair meaning of its terms. The rule is based on the need to

avoid its being applied to persons or conduct beyond the Legislature 8

S tews ‘L

'?\“';"'p




-g;ntemplation. Having said this, however, our cases then go on and )

L

i348\(1952), State V. Provenzano, 34 N J

Meinken; 10 N.J

State v. Gattling.g
@ penll beifunat

28 N J.,

Congdon, 76 N’J o ‘ _1962),

Super. 1 (App. Div.;

n. S

1967);

State v. Gibbs, 79 N. J._Super B
(App. Div.
'construction in order to promote efficient enforcement‘of criminal

law, prevent crime and advance the ends of justice). State v. Rucker,'

'1957) See also N J. S.L

ru - &.:
2.7 N AR T

46 N. J. Super.A162 (App”nniv;

e .1.

"‘-“' 6.

CRRLBALLE J, ’7...-:'.1.\

see State v.," Ivan, 33;N J.»

doing so,

DiStasio, 49 N J 247 256 (1967)

e Tk

Penal Law §§1 05 and 5 00.

General purposes

e "The general purposes of the provisions of this
chapter are: gj . TR

, Bt 1.: “To . proscribe conduct which unjustifiably and
inexcusably causes or threatens substantial harm to. individual
or public interests, ) : P Lo

= é{ To give fair warning of the nature of the conduct
proscribed and of the sentences authorized upon conviction;

_ P 3. To ‘define the act or omission .and qheﬂ§¢companyefgj1”
,ing mental state.which constitute each offense, o S




Cga- 10 S

- "4, To differentiate on reasonable grounds between
gerious and minor offenses and to- prescribe proportionate

pensltiea therefor, and

'.,»»—u_'ﬂvs. To insure the public safety by preventing the

conmission of offenses through the deterrent influence of the.
gentences authorized, ‘the: rehabilitaticn of -those convicted
" and - their confinement when required in ‘the’ interests of * '

public protection.

i

"?enal law not strictly construed

' "The general rule thatﬁa penal statute is.t
‘gtrictly construed does mot’ ‘apply “to ‘this" chapter, hut the
‘provisions herein must be construed ‘according ‘to’the fair:
_import of their: terms to promote justice- and ‘effect the:: -
objects of the law. .

(b) - General Purpose

“The:provisions~of thiSvCode shall«be~construed
in accordance with the general purposes hereof to:

(a) _Forbid and prevent_the commission of offenses'

ENALE (b) “Define - adequately the ‘act "and mental state -
~‘which constitute each offense, and limit the condemnation of
conduct as criminal when it is without fau1t°

ST (c) Prescribe penalties which are proportionate
~ to seriousness of offenses and which permit recognition of -
differences in rehabilitation possibilities among individual
offenderS' CLmE .

-treatment of



Iifiis an offens

- 11

&

SECTION I‘OSF TERRITORIAL APPLICABILITY.

. (1) Eacept as otherwise provided in this Section, a person
‘may be convicted under the law of this State of an offense committed
~ by his own cdonduct or the conduct of another for which he is 1egally
'accountable if Co TR ; £

(a) either the conduct whichﬁis ‘an element ‘of the offen'
or the result which is such an element ocecurs within this State,.orf

(b) conduct occurring outside the st t ’Tsufficientu

R - f_ﬁ(d)"conduct occurring'within the‘State establishe
,7Zcomplicity in the commission of, or an attempt, solicitation or
‘conspiracy to commit, an- offense ‘in another" jurisdiction

der th 1a of thi'-St tej oxr .-

S a (e) the offense consists of he omission
“legal. duty imposed by* ‘the ‘law of* “this- State ‘with respecttto domicile,
residence or a relationship to a. person, thing or transaction- i ’the-j
‘State"or : S I e N

(f) the offense is based ‘on-a . statute of_this State:™
,which expressly prohibits conduct outside the State, when the conduct
fbears a reasonable relation to a“legitimate”interestiofithis: State a0
' and the actor, knows or should knot that his conduct is likel )
'.Caf ect that interest.~. :

B ‘ (2) Subsection (1)(a).does not"apply when either ‘¢ausing
'_a specified result or a purpose to cause or danger of causing such a i
" result is an element of an® offense and the result occurs~or-is” designe
..or likely to occur only in. another jurisdiction where the conduct
charged would not, constitute an” offense, unless a* 1egis1ative purpose
_plainly appears to declar 1 ga dless of the”“-
- place”’ of the result., »

. (3) Subsection (1)(a) does not" apply when  causing-a :
Tfparticular result 1s an element of an offense and the esult” is"causec
by conduct: occurring outside the’ State which would” not constitute‘an
~offense if the result had occurred there, unless the actor purposely
or knowingly caused the result within-the" State :

o w~‘(4) When the offense is homicide,” either the death of the
;Avictim or the bodily. impact. causing ‘death constitutes a "result", "
- within the meaning of Subsection (1)(a) and 1f the” body ofa homicide
victim is found within" the State, it is presumed that such result
~occurred within the State“ : e .

: _ (5)ﬁ This'étate includ -the land and water ‘and the - air .
iSpace above such land, and'water with respect to. ‘which the. State has




- 81.03 Commentary

~:1s The existing basic rule is "that an essential element
- pecessary to the invocation of jurisdictioh io criminal cases is that
the crime be committed in state in which the crime is tried"

State v. McDowney, 49 N.J. 471 (1967), State v. Stow, 83 N J.L. 14 .

G- (Sup. Ct. 1912)j State v. Wycoff, 31 N.J.L. 65 (Sup. Ct.w1864);j¢;:

i State v. Segal, 78 N.J. Supe:53273'(App;‘Div. 1963); State v. Hunter,

40 N,J.L. 495 (Sup. Ct.. 1859). ;This etatement ofetﬁe 1a§119 similer'
tolthe rule found in other states,that;=atucommoﬁ lao;nQJotosecution
could not be brought unless .the "gist“fofﬁthe offenseioccorred.
"Literally applied,'theSe rules would have precluded tﬁefoossibilitii*
of prosecution in more than one jurisdiction..‘The difficulty comes
{n finding where the 9gist9 occurred or where the offenee'was“'
"committed". | |

Faced with an increasing'importancefof offenses based upon
:cocooctiohich was interstate in its nature, many American legiélatotea
enacteo statutes extending the juriediction of the state to offensee
committed at least partly outside the state. ﬁPCnTentetive Draft No.
pP. 3 (1956). ' New Jersey never had such a compreheneive'iegislatiﬁe'
enactment but, recogﬂizingAthevneeﬂ'to'heve some Such'bfoedening;‘it”

"did copy an old Engiish statute as to venue and jurisdiction over *

homicides. (N.J.S. 2:184-3 carried forward into'R.'§t6¥i§“ See

State v. Wycoff, 31 N.J.L. 65 (Sup. Ct. 1864). It also entered into

some interstate compacts (see State v. Federenko, 26 N.J. 119 (1958)

and State v. Holden, 46 N.J;i361'(l966))vand enacted¢1egislatioo

eéxtending its criminal jurisdiction three miles into‘the sea.

(N.J.s. 40:18-5).

The Code would in the Secretary' s opinion. somewhat broade

'Athe criminal jurisdiction of New Jersey over that now found in our- -



fKAf‘

}CAses; :In view of the continued and increasing importance of criminal

zconduct which is interstatl in‘natureﬁand given the protection.to the

;defendant from the provisionsiof §1 10 of the Code (Former Prosecution

This latter isxdefined in §2 06

accountable.~

offense is committed wholly or _artly within this state the accomplice

is’ liable here even: though his'actsitook place entirely' utside ‘the

'ntate.r This follows the law found in many state statutes MPC Tentat

:braft No. 5; 4 (1956) It wouldv however;aexpand liability somewha

ifrom that found in our: caseslibln State V. Wycoff 31 N.J L. 65 (Sup.a

1864), the court found that a person who’was an accessory before'

the fact to a larceny in New Jersey could not,_under the circumstances

incited and‘procured his

’be convicted.é He,vwhile‘inﬁanother state,

the Code, the

‘fPrOCurer would be "legally accountable for the acts of'

the person .

There-seems to be no

:within the state (sz 06(2) () and <3>(a>)



tate where the crime was committed"

This is subject to 891 03(2) and (3) conce:ning situations where the.QV

concerning the,"“

‘nct is not criminal in the other state, andisl 03(4)*

in homicide cases.

definition of result" i Both exception

‘idiscussed below.h

Our cases have many instances of situationsiwhich find either

ziconduct which is an: element or-a result which is an element sufficient

;ﬂif done in thie state.quhus

in State v. West, 29 N Ja

‘Supreme Court found sufficient;

'ieven though an impact elsewhere is intended“ 29 N J.y

Adsee also State v. Lang, 108 N J. L'

98 at‘102 (s &A> 1931

1uNew Jersey, fatal blow in New York victim transported toiNew Jersey

. by defendants), Hunter v. State; 40 N J L

:i(blow 1in New Jersey, death’in Pennsylvania) However;

'.instances where the Code woul

find jurisdiction but our courts have =

not, In State v. Carter,_27 N J L 499 (Sup.'Ct._1859),;the fatal_dfg

lﬁblow occurred in New York but desth did not result until two days ;7fi

later at which time the victim died in New Jersey.f The victim had

lCOme to New Jersey voluntarily._ No jurisdiction was found here.

ibecause “no actf[was] done in this state by=the defendant




becauseha,”result"which“ie #ﬁ*f*~ancelement" of homlcide occurred here.

"Again, in State v;

.:jurisdiction because conduct which is an element of the offense
}occurredhhetew

| (b) The second clas ff conduct}which,ie su_:icient is"
where conduct occurs‘outside the state which ie sufticient to“constitut
an attempt to‘commit‘anvoffenee within>the“state ' The‘brafters ofuthe
u]Code state thie to be the commonvlau although they confess to’being

'unable to find judicialvptecedents vMPC Tentativen

v ﬂ.(1956) ”*The Code would not require that any agenc'
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e "It is stated as a general rule that a conspiracy
may be punished at the place of the illegal agreement ‘or at
the place wheré an overt act is committed in furtherance of
~4e. ‘* * *  The rationalization is that the‘'agreement: ‘is.
renewed at ‘the place where the overt aect is committed.
Doubtless it is fictional to -say conspirators renew.their -
agreement at each such event, but the result is commanded by .
realities. Frequently there is-no direct evidence of.the. . .~
".conspiratorial agreement and hence the place cannot be shown.
Further, it would be intolerable if a group:-of: men.could lay.=7
plans to execute a nefarious scheme in some distant jurisdic—~'
. tionm, in the hope that the state where the scheme was devised
'uill be little exclted to act.

Co

: "Some doubt may perhaps arise if the overt act is
negligible in character. . . . but where' a conspiracy if :
formed in one jurisdiction to achieve an-illegal purpose in:
another, there 1s no reason to deny the latter jurisdiction
the power to prosecute on the basis of an overt act there."

: x kiok k.o k k. P IUTESE PO
"Hence, since here the alleged purpose of the
conspiracy was to subvert and obstruct a law of the'state °
by conduct within the State, it is of no moment where the e
agreement was made.” (35 N.J..at 89-90.)" et IR Tmosdpesn)

(d) Paragraph (d) deals with the situation where conduct

»._..-1".
By R

vithin the state establishes complicity in the commission of or attempt,

W E - K \..' ‘ RN

uolicitation or conspiracy to commit an offense in another jurisdiction.

e TaET

Ecre, the conduct contemplated must be both an offense in this state

and in_the state where the result is to take place.. The Code 8 position

o ]

] uould refuse to follow, People V. Buffum 40 Cal 2d 709 (1953),

e s?r}‘ L i :"'.":’ Do PO

hOIding that it is not a crime in California to conspire to send a

- woman to Mexico to be aborted 1 The place of occurrence is thought to'

" be immaterial MPC Tentative Draft No. 5, PP. 5- 6 (1956) ' No New Jerse)

:}

tases were found although State v. LaFera, supra, (35 N J'.75) assumes
that prosecution in one state s proper even though the conspiracy
is to be committed in another. Further, the reasoning of that casern

leads to the conclusion that the Code s view would be followed in New

Jersey.
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‘(e)"faragraph“(e)Vdealsuwith'the offense”whichfconsists.
of an omission to perform a legal duty under circumstances where the'

failure is criminal. It provides that the offense is committed within

e e

the state if ‘the duty was to be performed here regardless of the'

whereabouts of the accused at the time of his non- performance.n The.ifg

1imitation as to "domicile, residence or a relationship to a person,ﬁ’t

-~

thing or transaction in the state is intended to reflect:the consti-

L2 :
Tt s

iupon an absent person. "MPC Tentative Draft No. 5,“ =

- New Jersey case wWas found. ':Cff, State V. Brewster, 87\NFJ;L;‘15h

“(Sup. Ct. 1915)

state may make conduct occurring wholly outside its borders crimina;‘,

when no element of the offense occurs within the state. It requiresufu

an express prohibition by the legislature of that conduct outside thema
state, that the conduct bear a reasonable relationship to a legitimate
interest of the state and that the actor know or should know that his

conduct is likely to affect that interest. MPC Proposed‘final Draft, e

P 6 (1962) and Tentative Draft No.'s, pp. 12-13 (1956) No cases’ ffh

on point were found State v Segal '78 N J. Super. 273 (App. Div.lrF#

~

1963), and . State V. West, 29 N J '327 (1959), contain 1anguage which
give rise to the belief that our courts, in appropriate circumstances,.

_ might find- jurisdiction of this sort.' See also State v, Holden, 46

N.J. 361 (1966) and” State v. Federenko, 26 N.J. 119 (1958) (interstate'

- ".. e

ﬂcompacts). " But see State v.'Stow, 83 N J.L. 14 (Sup. btt 1912)

4 Subsections (2) and (3) 1imit the scope of” Subsection ii
(1)(a) in cases where conduct in this state causes a result in another
state and where-that other state treats the conduct as not being

;criminal.: Here, a qualified legal effect is given to that other

v
\

State 8 law.j Whererthe result is'designed.or likely.to occur in ;lfrfi'



another state which treats that result as non criminal conduct in

;this state 1eading to that-result is,not»criminal unless a’legislative

declare. th onduct criminal regardlessiof

7purpose plainly appears to”

the place of the result.. See MPC Tentative Draft No._5 p. 6%(1956)t

fCE.; State V.. West, 29 N J

(1952) Where the result :is’ caused byiconduct occurring outside

_offense'

(81.03(35);t No New Jersey cases were found

Subsection (4) establishes two special rules as to

fhomicides:573

(a) Either the death of the victim .or. the bodily impactr

,causing death are sufficient to‘constitute a; result ,within the meaning

iof Subsection (l)(a) TvThis rule is established because £ the serious

;nature of homicide,i"the difficulty of detection and the fact that

.the act causing death and the death may be far apart geographically

HPC Tentative Draft No.;S ‘9 (1956) The first provision is designed

to .cover . the situation where theibodily impact causing death occurs

S

'within the state though the»death occurs elsewhere.' A'provision'

fsimilar to this allowing the state touconvict where there

Within the state constituting_an attempt to commit homicid

’death actually occurs elsewher.”

was eliminated from the Code..-__

flo-' The second provision in the Code is where death occurs in the'

hstate._ Though the place where the victim dies may be far removed from.

4

the place where the defendant 8. conduct occurred practical considera-‘

’tions lead to this rule because it may be possible to determine where»f

fthe victim died but notuwhere the fatal blow was struck New Jersey

has many cases;injaccord with the second rule, i e.,'of impact out . of
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-:he state and death within. 'Stateiv. Lang, 108 N.J.L. 98, at”lOZ'

(z.54. 1931); Hunter v. State, 40 N.J.L. 495, 546 (E.84. 1878)

ERa

.zoverruling State V. Carter, 27 N.J.L; 499 (Sup. Ct.71859) No cases_

were. found on the first point, i e., of impact in and death out.

: Carter assumes that in such a case jurisdiction would exist.} As to

veuue, where analogous rules are applied Nsee R. 3 14 1° State v. Brool

136 N.J.L. 577 (E.&A 1947), and State v. Hauptmann,.llS h;J.L.“4l2

(5.8A071935).

(b) The second special rule established is hat if the

" body of a homicide victim is found within the state,vit isipresumed -

that such result occurred within the State.;’In'State‘v. McDownez,

S . -\.«_-‘.-.

49 N.J. 471 (1967) our Supreme Court stated that such circumstancial

i .'-'-" ,\7 l_

evidence ‘as the presence of the body within the state has been held

sufficient to allow the drawing of an inference that the crime was

committed at that place . f(49'N.J;‘at 475);“'As to‘venue;_see“”

Sy ot

R, 3: 14 l(c) where an’ analogous rule is applied

6. Paragraph (5) defines "this State for Qurpaéééléf
the Code. Its scope is obvious. For New Jersey, tuo additional i
provisions should be:added: |
(af;ué:ﬁoleQQé a:statuteﬁwhich;'bp neans’ot the
definition of Vcountyf extgﬁééL:ﬁép;éieiﬁéi“jﬁéisaieci5§25£;ﬁe&
Jeraej three'miles;into theisea:iihiiis1%49;l8f5.ﬂ IE'Gbﬁiﬁ"brbbasiy
be well to include such a_proyisionﬁhere;;% o Ct-“ o .

wa oY
<N T

(b) New Jersey has several interstate compaCts concerni
Jurisdiction in its interstate boundariee with adjoining states. The
-Validity of so extending jurisdiction over crimes is established.

State v. Federanko, 26 N. J.. 119 (1958), State v. Holden, 46 N J 361

- (1966). Again a provision specifically recognizing jurisdiction when

PIOVided'for in interstate compactsishould be included'at this,point.




Other State Codes.} New York has no general "Territorial

Jurisdiction offstéte°ower;crine

X §\39“ .03

, . he aids and abets,
fconspires with, or advises, incites,'commands,:or solicits
.another to commit a crime in“this state' or

; (e) While out”ofrthis state, he does.an act 'with
intent that it cause inythis state a. consequence set forth
Vdin a section defining a’cr1me°kor S

o _ (d) While out'of‘this”stdte;whe steals and sub »
'Qsequently brings any of‘the stolen property into this state'”

o (2) In this section state includes area within the
boundaries of the state, and area over which the state" .
_”exercises concurrent jurisdiction under Article IY ‘section l
'Wisconsin constitution = ‘ : s :

xha Illinois Code provides as follows‘

"§1--5 State Criminal Jurisdictionv“-

(a) A person is subject to prosecution in this Statef
-for an offense which he commits, while either within or. 3
. ‘outside the State, by his own conduct or that of another
,for which he is 1egally accountable, if.__

o (1) Thevoffense is‘committed either wholly 0.
: Partly within the State‘»or RIS : '

_ (2) The'conduct out31de the State constitutes an
"attempt to commit'an offense within the State' ‘0T

- (3) The conduct outside the State constitutes a;f:
. cOnspiracy to commit an offense within the State, and an:j*
~act in furtherance of the‘conspiracy‘occurs in.the State; .



.»Izi.

(4) The conduct within the State constitutes an
attempt, solicitation or conspiracy to commit in another . . . .
jurisdiction an offense under the laws.of, both, this.State S
and such other. jurisdiction. S S

(b) An offense is committed partly within this Statep
<. 1f either the conduct . which 1s..an element of the- offense
. or the result which is such an- element,\occurs within. the
State.:: In homic1de, the "result" ~is either the physical -
contact which causes death, or the death itself° .and if the*
. body of a homicide victim is .found within the State the
adeath is presumed to have occurred within.the Stat

(c) An offense ‘which is based on an omission. to perform
. a duty ‘imposed by the law of this State: is .committed within-.:
- the State, regardless: of :the- location of the offender'atfthe
time of :the omission. : s z :




»ttxoa _1.04 | CLASSES OF CRIMES; -vaOLATI'O'Ns“.’f\s

L (1) An offense defined by this Code or by any.other
52 a:nte of :this State, for which a. sentence of {death 0T, of]
in?risonment is. authorized constitutes ‘a crime. ;-Crimes are.
ciassified as felonies,,misdemeanors:or petty misdemeanors

ggde’o f. persons convicted thereof may be ‘sentenced [to death or].
inptisonment for a term which apart from an extended- term, is in

. A crime is a petty misdemeanor if~it is ‘so designatedA
ln this Code or in a statute other than. this: Code enacted subsequenti
thereto or if it is. defined by-a statute other than this- Code which
nowv provides ‘that . persons ‘convicted thereof may ‘be sentenced to
&aprisonment for‘a erm of which»the'maximum.is less than: '

M;(S) An offense defined by thistode or by.any other statute
“ef this State constitutes a. ‘violation if 1t is so designated in this®
Code or in the law defining the offense or if no other sentence than
a fine, or ‘fine and forfeiture or other civil penalty is authorized _
‘upon conviction or if it is defined by a statute. other . than this. Code'f
-which now provides that the offense 'shall not constitute ‘a crime.f'Aii
violation does not constitute a crime and conviction of- a violation
‘shall not give rise to any disability or legal disadvantage based on<_
conviction of a criminal. offense.ﬂ ‘ i

T “'_ﬁ(6) Any offense declared byilaw to constitute .a, crime,
9ithout specification of the grade thereof or of the sentence
‘ﬁuthorized upon conviction,;is a misdemeanor.‘

- (7)  An offense defined by any statute of this,State other
than this Code shall be classified as provided in . this Section and
“the sentence that may be imposed upon- conviction thereof shall .-
Ehereafter be governed by this'Code. :

‘in these words: =
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"If a sentence of imprisonment is authorized (as an
immediate sanction upon conviction rather than merely to
coerce the payment of a penalty)’ it is an inadmissible’ Do
, gsemantic manipulation to declare ‘the offense 1is not. a crime.tv;
. Imprisonment, it 1is submitted ought not be available as a
punitive sanction, unless the conduct that gives rise to it
“warrants the type of social” condemnation that is and ought
to be implicit in the concept crime.'“ MPC TentatiVe
" praft No. 2, p. -8 (1954). : :

B

.-*\_'

i

TPt

sy 2

it:i:inal sanction, known as a- violation Eaf‘afféﬁség which'arew‘ g

R SRt i)
1T ot S ﬁ DN Sieral
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As will be discussed below, the té&é’Enﬁloyé”é”nag_%[’*@ﬂ 1- 'ﬁ~~§‘j

|
o !
téb;'"crimes vand the only penalty available for their violation i i

FPTEY “81.04(5).

Al

i o

" This provisionﬁnouidAuork'a major revision in the Neu'

[le3

- kRl

Syl ‘ P n iy Hier
-Jersey law. At present, the entire Disorderly Persons Act (N J S n%;ﬂ
. " A
1652 ' e, - i
;2& 170 .1 et ggg “N.J.S. 2A 169 4 six months), some Motor Vehicle E%}
'violations (see e. g., N[ 39 4- 96 Reckless Driving, 3 months,__ éh

rand N J S. 39'4—104 Speeding,_lo da&s) and many municipal orcﬂnance_r'ifl
;violations (N J S. 40 49 5 90 days, permlt conviction and imprisonment.

o R Y o e D e E e o

Yot

}hey are not, however;'trimes" within the meaning of our State

_____,_..A.. . - . R - . - oy oty

Constitution.p Rather, thei‘ere petty offenses h This means that
the rights accorded one accused of a crime—-ma*nly the right to trial

a3 ;-r oy .4_, ; .- B = \: A -

by jury and to indictment b&qthe grand jury--are not available to these

5

defendants.: State Q. Owens, 54 N J 153 (1969) 7State v. Maier, 13 N. J(‘f;
: J :-*:-; 2 L T SR '.:’“" 1"" .

235 (ib53), In re Buehrer, 50 N J 501 (1967) The reasoning upon ‘ ‘:

_ "Below the grade of crime (i e., misdemeanors and high _
-i”misdemeanors) .are lesser offenses,; none of which carries the ...
-8tigma or the disabilities which follow upon a conviction of -
‘erime....or authorized maximum. penalties as severe as .those ,
hwhich may be imposed upon a conviction for crime. e

R "‘;. o 4 PR L4 oaae Sperocor o \;n I *v' . T Fes

T TS T F X IR s s LA JEARE A L A .
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"All of the offenses below the grade of crime come within

~.the general category of 'petty offenses’, not to Suggest thereby

-.“that the authorized punishments .are trivial but rather to say
that because the consequences of a conviction are limited, .

7 these .offenses-.are beyond ‘the- concept of 'erime' within ithe-
intent of our State Constitution s provisions for indictment

tpand trial by jury In n re Buehrer, supra, (50 N.J. at 517 (1067\’



Further, the State Legislaturethas power to decide into

ﬁi;h‘category offenses should go by means of the determination of

:ﬁelgenaltyito be attached to7its violation Maier

‘defined in 51 04(4)), for which‘bunishment of'up to 30 days is'_A
'sa‘lable (§6 08) Underlthe Federal Constitution,"a juryvtrial must

& provided for all but 'petty offenses While the exact line between

?&tty and major offenses is not clear,:the dividing line is probably

State v, 0wens '54‘N.J.1153 (19695i

i

‘f# ?am one year to six months.f.Should:the1Commission,determine not,toa

misdemeanors ~as crimes

vextended-terms for petty misdemeanors for certain offenders.if-;;“

Here punishment of up to two years applies.x If the decision .




“the feiony misdemeanor classification which ‘is:so: pervasive_ﬂ
i1a existing law. While ‘the retention of these categories"'
was some disadvantages, in that the felony concept tends to
b@ used for many, varied=aunre1ated purposes, their. abendon-
-ment involves so large a. dislocation of procedure that"them
‘gadn: would not offset the loss. | :
“does not, of course, preclude critical attention :
consequences of the classification, as in the law. of arre
"pr wmurder. -That 1s a. question to be faced as those“conse-"
?quences are examlned Sy

v,WThe distinction between felonles and misdemeanors,is
‘not. observed in our criminal code.’ Statutory offenses}if,_
-designated at all are called misdemeanors or high® misdemeanorsp
 Jackson v. State, [49 N.J.L. 252 (Sup. Ct. 1887). affirmed,
~p.c. 50 N.J.L. 175 (E.&A. 1888)]. The grade of the. offense
"1n our criminal code is- determined by the character and degree
~ - 0of the punishment prescribed, rather than upon the common
. law classification of felonies and misdemeanors. Brown V.
‘]S:ate, 62 N.J. L ,666 at 695 696 (E &A 1898)

Davis'v.

Hellwig'

Present New Jersex.

;7 years, $2000 ‘fine
(Unless otherwise provided)

misdemeanorS' (N J S.‘ZA 85 6)

~3¢ﬂ& crimes are not classified
urder .,

3. $1000 fine. :
Unless otherwis Drovided)
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&S) Traffic Ordinances{‘(N J S.ﬁ

'ﬁodelfPenal-Code

first degree
”(Bﬁﬁ 06 6 07)

*elony. second degree.v
"'(996 06, 6. 07)

fnelony,
(§§6 06,

third degree
6 07) :

Wisdemeanors )
: (586 08 6.09)}

:Petty Hisdemeanors
=_(§§6.08, 6.09) "

,a possible prison sentence 1n excess of one'year._ This is widely held

as” a. felony-_fThos;'statntes)ontside the dode'carrying penalties'inv

‘dESignated in the Code or elsewhere and Section (7) makes offenses

'outside the Code which are simply designated crimes into'misdemeeno}s

'€5Q,‘Subsection (4) makes all offenses now in existence

‘°“231de the Codeﬁfor whichrimprisonment for 1ess than one year




is justified as follow

”'"There is, however,-
to secure enforcement in situations where it would be: impolitic ,Q
‘or unjust to condenmn the ‘conduct “involved as criminal. . In our
view, the proper way to satisfy that need is to. use a"category
~of non-criminal offense, for which the sentence authorized uponff
conviction. does not. exceed a, fine or. fine and. forfeiture or- '
_other civil penalty, such for. example,'as the. cancellationuor
Jsuspension of a license, . This.plan, it is believed will
V:serve the legitimate needs. of. enforcement, without. diluting ;
~ the concept of ‘crime or authorizing the abusive use of_sanctions R
of imprisonment.w It should _moreover, prove of . great assistance
in dealing with the problem of strict liability, a phenomenon n
~of such pervasive scope _in modern regulatory legislation.' y
Abrogation of Such liability may be impolitic but. authorization:
.0f a sentence of imprisonment. when the. defendant, by hypothesis,
has acted without fault, seems; wholly indefensible. ’Reducing
strict liability offenses to the grade of violations SMAY.,. .
therefore, be the right solution;n o MPC Tentative Draft No.
pp. 8- 9 (1954)




.01 and 6 06

“955;05 Classifications of felonies ‘and misdemeanors

‘ elonies,
s ~B felonies;
;{c)sClass. C felonies;.
+~(d):Class D-felonies;. and
ﬂ(e) Class.E felonies.”

Misdemeanors are classified
into three categories as‘

~ : .- Misdemeanors.g
for the purpose of sentence,

(a)gClasszA misdemeanors; . .
~(b):Class:B misdemeanors;:and:-
(c) Unclassified misdemeanors.

'§55.10 Designation of offenses

- 'l. Felonies.t The particular classification of
each felony defined in this chapter is expressly designated"
~1in the section or article.defining it.: Any offense defined

_outside_this chapter which is declared by law to be a felony
‘without specification of the classification thereof, }or for(}k
wvhich a law outside this chapter provides a sentence to a -
term of imprisonment in .excess of one. year, shall be deemed
- a class E felony.js- :

:\'f . ';’2‘

: » (a) Eachumisdemeanor defined in this chapter
~1s either a class A misdemeanor or a -class B misdemeanor,  :
'88 expressly designated in the section or article defining it

- (b) Any offense defined outside this chapter
Which is declered by :.law._to be a misdemeanor without :
specification of the. classification thereof 'or of the sentence
therefor shall be deemed a- class A misdemeanor. e

: (e) .Except as provided in- paragraph (b) of
Bubdivision three,»where ‘an _offense:1is. defined: outside this
chapter and a sentence-to a term of imprisonment: in ‘excess.
of fifteen days but not in . excess of one year 1s provided
"in the law or ordinance defining it, such offense shall be
deemed an unclassified misdemeanor. Sl el ey

: T 7f3.: Violations.i EVery violation defined in this L
*chaPter 1s expressly designated’as such.. Any’ offense: defined
outside this chapter- which is ‘not expressly designated'a

VIATaed ol ol 2199 4§ A2 Al A7 2 e mlabdnm 4 Ee
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Co : (a) Notwithstanding any other designation
apecified 4in the law or ordinance defining it, a sentence

to. a term of. imprisonment which s’ not in.excess. ‘of fifteen
:days is provided. therein,‘ r: the only sentence provided”
therein is a. fine' orl_

P L Za(b) A sentence to & ‘term of 1mprisonment in_
.‘excess of fifteen days is’ provided for 'such offense: in- a:
‘law or ordinance’ ‘enacted - prior to,the effectiye.date ‘of .-

provision of. this section,ﬁ
Meraffic infraction shall‘noc be deemed
isdemeanor by virtue. of the: sentence prescribed*the

r’[Classification of Fe. onies an'

Misdemeanors]

,Sec.

nkb)”Class‘B felonies.
(c) Class‘C felonies‘

: (2) Misdemeanors ‘are classified for ‘the purpose
"of sentence into the following three categories'“~f g

(a) Class A misdemeanors
'(b) Class B:misdemeanors
(c)‘Class (o misdemeanors

L'(3) Violations ‘are- not ‘classified.

[Designation of Offenses]

: . Sec.'1205. (l),,The particula: classification-of.
each felony defined in- this ‘‘code, except- ‘murder ‘in. -the: first:
Hdegree ‘under section 2005, “is expressly designated in the =
section or chapter defining it Any offense defined. outside
“this code which is declared: by law: to ‘be a felony without i’
~specification of the’ classification thereof and of the‘penalty
;therefor is a Class C felony.r;

i (2) The particular classification of' ach’ misdemeanor
defined in this code’ is expressly ‘designated’ in: the section or ..
~chapter.defining it.?  Any offense ‘definedoutside’ ‘this ‘code
which is declared by law to.be a misdemeanor without specifica--
- tion of the classification: thereof and of the penalty therefori‘
L iS a Class C misdemeanor.~_ »

. (3) Every violation defined in,this code is expressly~f
deSignated as’ such Any" offense defined ‘outside: this: ‘code’
Without specification as to felon _or misdemeanor and of .the




‘ALL OFFENSES DEFINED BY STATUTE" APPLICATIONHOF
~~hMGENERAL PROVISTONS OF THE CODE

(3) This Section. does not-affect the power of-a.
Punish for contempt or” to employ ‘any“’sanction” authorizedf
the enforcement of an order or a civil. judgment or decree,:

g§l;05 Commentarx

If this is done, there can_be n

.they rest on desirable definitions,»those deflnitions will be

they require alteration,

the alterations ought to be effected by the

Legislature.ﬂ MPC Tentative Draft No. 4i o}1106 (1955)

_'2.’ Presently,'the New Jersey rule with respect.to comm n

?iaw crimes 13 found in N J.s

"Assaults, batteries, false imprisonments, affrays,‘
routs,'unlawful assemblies, nuisances, cheats, deceits, . and’
all other offenses of an indictable nature at common. law,,and :
‘not otherwise expressly _provided for by statute,'are misdemeanors.

” Under this statute,‘offenses have been found for a multitude ‘

Of offenses.aegnn];,iﬁggf’

124 (Sup;

Conspiracy State v. 0 Brien, 136 N J L.,llS

536;(Sup.__ 1935) affitmed o.b.

11947), State V. Loog.,léiN!"




som. State v. Henry, 117 N.J.L. 442 (E.&A. 1937); State v.

guk,

syezrafe Supplies, Inc.,, 45 N.J. Super. 110 (Co. Ct. 1957).
ssault 3nd-Ba¢tegy;* State v. McGrath, 17 N.J. 41 (1954); State v,

g

£yvaskl, 31 N.J. Super. 164 (App- Div; 1954)) '_Bribefys  State'v..

' v, 34 N.J. 35 (1951)" Keeping a Disorderly House ”State vi‘“f:
$egrn, L

Yestern Union Telegraph Co., 12 N J. 468 (1953) affirming 13 .N. J.»

Laper. 172 (Co. Ct., 1951). 'Obstructing Justice State v.l_

'~£essaltz;c93 N.J. Super. 11l1° (App.yDiv. 1966), State v} DeVita,-<”

& u.J. Super{ 344 (App. Div. 1950)., Misconduct in Office State v

ssgya, 34 N.J. 35 (1961); State v. Weleck, 10 N.J. 355, 365 (1952),;

Seraze v. Lall 80 N.J. Super. »502 (Law Div.-l963); ‘State v. Silverste

L1 %.J,. 203 (1963) affirming 76 N. J. Super. 536 (App. Div. 1963),»“'

Seate v. McFeeley, 136 N.J.L.. 103 (Sup. Ct. 1947). Contempt

Department of Health v. Roselle, 34 N.J. 331, 340 (196L)1”f1n'ret[§§¢’

Buchrer, 50 N.J. 501, 513 (1967). ® Unlawful Assembly: State v. =~ "~

tuseig, 13 N.J.“Super. 149 (App. Div. 1951); State v. Butterwofth,

104 N:J.L. S79;(E.&A. 1928).”'Attempted Suicide: State v. Cafney;

89 N.J.L. 479 (Sup. Ct. 1903);_Being'a Cqmmoﬁ:Scoldfvzétaterv:

3arker, 53 N.J.L. 45 (Sup. Ct}‘JBQO){ Extortion: State v. Weleck,

10 N.J. 355, 371 (1952). .
:ﬂbopt one_third"of,the“etatesAhad, by 1955klaﬁciished.c6mmon
law ciimes.:aseveral have eince.,rln those which have‘net, it has been

the case. as in New Jersey, that its greatest effect is 1n conspiracy

-and misconduct-in-office_situations,z MPC Tentative,prgﬁt No..é, p. 106

(1955).

St

The decision to.abolish_commonAlaw crimes, a'basic.cne for
tha Commission, requires recognition of several points:_“jl) Rising
standards of notice and specificity give rise to doubts about the.

couﬁtitut;onality of some'of the common law crime standards and




S 1A - :32 -
;_a;initions. (Cf., State v. Zito, 54 N.J. 206 (1969) and (2) It can
Na quite confidently etated that the definitions of specific“offensegi

o 55 Part 1I of the Code have taken the common law crimes intot;
tonsideration and where apprOpriate have incorporated those.-””

~

acfinitions-_ (3) The decision to abolish ~common- law crimes in-our

s:ate ia a reflection of a change in the basic responsibility for

. =

'the growth and modernizationﬁof the criminal law--from court to};:‘

legislature. It is important for the legislature to realize that the:t- ff,

:speal of N J.S. 2A: 85 -1 finally and completely places .the responsibility

upon the legislature to assure itself of the comprehensiveness of
“h" statutory law. -+ - ?'-:,

3. Paragraph (2) provides that . the provisions of Part I,

...e., the general provisions governing the underlying bases of

Y

t{abllity, excuse, justification..responsibility, sentence, etc;; applvp_

to offenses defined by other statutes unless the Code itself provides
otherwise:. MPC Tentative Draft No. 4, p. 107 (1955).

"Since the function of Part I is to articulate the norms
that ought to govern any application of the penal sanction,’
- .this declaration also is intrinsic to the purpose of the ..
project. It comports, moreover, with the usual assumption
: of the legislature, when it frames ad hoc enactments that.a .-
‘body of general principles will guide its application by the
courts. To repeat the principles with each enactment 1is, - :7
of course, impossible. On the other hand, the fact that
qualifying principles governing the constituents and scope - - -
of liability and general defenses are now so largely based
" _-upon unwritten law presents one of the greatest difficulties
~ 1n the field. Their full articulation in the Code will not
. ;.only simplify the problem of the courts; it will make it
- possible for legislative draftsmen to determine knowledgably
_ Wwhat departures from these norms may be desired in connection
with specific legislation. The ambiguity that beclouds
these matters in the present state of penal legislation .
can be dispelled, it is submitted, in no other way. Ibid

4. The Code does'not.include a saving clause for any

~ €ommon law defenses. The British Draft Code of 1878 in section 10

L
\

Y P L e i A P L et e e e o R

7

i Y




.'gqided in this connection, asvfollows,wbecause "cases”mav beA

@gﬁchrima' III Stephen, History of the Common Law, 361.

"All rules and principles of the common . 1aw which render
fany circumstances a justification or ‘excuse for any ‘act or .a -
 ‘defense to any charge, shall remain in force .and be applicable
" to any defense to a . charge ‘under: this Act i except: insofar as
'fthey .are hereby altered or are. inconsistent herewith.

garal other recent Codes have similar provision

Esnnecticut Penal Code as (1969)”‘w1sconsin Criminal~Code'§§3§

Michigan Revised Criminal ‘Code-

tontra, New York Penal Law 95 05(1),m

?inal Draft (1967) 5120(1) The Drafters comments to”this section

vnclude such a provision pendin

iazc open the question whether to

ernfting and approval of Articles 2 and 3. ;MPC Tentative,Drafq

g, 108 (1955) " No such a provision is’included&in the final draft and

at nust, therefore, have been considered unnecessary.{ The Commission

a&ould decide whether such a provision is apprOPriaté””f

'Paragraph (3) make, it clear that it is;not;aipurp_se'ai

ee the Code to deal with the judicial¢powervto punish Eorfcontempt

£ to use sanctions to enforce an order or a civil judgment or decree,

“en though imprisonment may be employedih}Cf;;

In re'Buehrer,

=301;(1967)

It appears that this section of‘the Code indicate

the Uniform Desertion and Nonsupport Acth as partially enacted“ n

cv Jersey (N J s. 2A 100 2 through 7 would not be replaced

| Other State Codes.
if,(a);{

‘hii[Offenses Defined by Statute]‘}

'Michigan Revised Criminal Code (Final Draft

I ' .fSec. 110.. Common law crimes are abolished
end no act or omission is a crime unless made so by this
;act or by other applicable statute.-‘ j.' ‘




ex minal. liabilityn

The enactment of the" provisions of this Article
ihﬂll not be. construed as precluding ‘any: court from '
xucogn121ﬂg “other principles of criminal liability and othe
defenses. not inconsistent with said provisions.

No_ conduct constitutes an offense unlessiit i
described as an offense in this Codé or in‘another statute
of this State.g However, . this. provision does not affect'the
power of a court to punish. for contemptﬁor to. employ any.:
sanction ‘authorized by law. for‘the enforcement-of an‘order,
civil judgment,»or decree.¢ -

Civil Remedies Preserved

: This Code does'not bar, suspend or. otherwise'“,:
affect any right or liability-to damages,: penalty, forfeiture,
©r other: remedy authorized by: law to be recovered or enforced >
fa'a civil-action, for any conduct which' this. Code: makes *
punishable; and the civil injury is not. merged in the offense('




sgeTION 1.06. TIME LIMITATIONS
M' =

"(1)]

N _ (2)- Except ‘as otherwise provided in this Section, prosecu-:
~-pions for other pffenses are subject to the following periods of .o

:itation-» ﬁ:-u

B (a) a prosecution for a felony of;the first
nust be commenced within six years-after it is committed'

: R (b) a. prosecution for any other felony.must be .
Eommenced within three years after it is committed

(3)' If the period. prescribed in Subsection (2) has expired
;a prosecution may nevertheless be commenced for.;

: : ﬁﬂ;z (a) any offense a material element of which 1s either
-‘xaud or a breach of fiduciary obligation within one year after’ -
-discovery of the offense by .an aggrieved party or by .a person who has "
“legal duty to represent an aggrieved party and who is himself not a
‘party to the offense, but in .no case shall this provision extend the
~period of limitation otherwise applicable by more than three years'ff
and CIOIDE IS . ‘ :

Lo . : (b) any offense based upon misconduct in office by a Q
_-public officer or employee at any time when the defendant is in
;public office .or employment or ‘within two years. thereafter, but in
. no case shall this provision extend the period of limitation other-f”*
;.LV1se applicable by more. than three years

.w”-';«ww-€(4) An offense is ﬁommitted either ‘when | every element~
@ccurs, or, if a legislative purpose to prohibit a continuing course-
o€ conduct Pplainly appears,.at the .time when the course of conduct#j
°r the defendant's complicity therein. is terminated”””Time starts to
;:nn on the day after‘the offense s, committed '

Lt ,(5) A prosecution 1s commenced either when ‘an indictment:
”yis found [ox an. information filed] or when a warrant or other process
- 1s 1issued; provided that such’, warrant or process”is executed without

“Dreasonable delay.,“””w*‘ : L e

‘~i(6)' The period‘of limitation does not run.

_ S (a) during any time"when the accused‘is continuously
.nhsent from. the State or has. no. reasonably ascertainable place of °
‘#bode or work within . the State, but. in no case shall" this provision

3ﬁxtend the period of:limitation otherwise applicable by more than
’Ca!ee yeaxs .-




k(b) durin° any time when a: prosecution against: the

§1.06 Commentarx

'fRationale of'Time Limitations#

The proposition that

:neriods of:time ithin which'

rosecution

ed(is widely accepted in the Unitet

witl(

;fjhe likelihood increases;

Sea HPC Tentative Draft No. »6&17 (1956)

Length of the é£i°a' ”There'is wide dispa_itiwanongnm

:he States as to the length of the period : The drafters_of the Code .
1oentify five questions to be answered in resolving thisiissue.ifdff.Lthﬁn

:ftxhese questions along with the Code s resolution and the existihg:'?trs

CHew Jersey position are.ﬁ“"

S—
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(a) Should there be a. period of limitations for all

”lﬁ“enses?,,
;-.-———"-—'-.—

The Code provides for limitation for all offenses except for-

»ﬁvder (El 06(1)),7the view being that it isrdesirable to maintain”the e

case.“ Granting the fact that there are other crimes of comparable ﬁir

”i159 2.J Presently,lcert 1_ kinds of murder,Tcertain kin :

?xidnapping and treason are punishable by death.‘ The limitation for

-treason is provided in N J S.IZA 159 l ; Thus,;murder and kidnapping:

-r)v_h-.-

" In State v.

Brown,

}acu £all tn the excluded class, 22 N 3 _h'“

_‘he SUPreme Court upheld a’ cjv'%w.H

,_or non-capital offenses. The'court s'reasoning wasm based on the,

SREELS

e

1%

pital offense._ 22 N J. at 412 See Knowlton, Criminal Law andw‘x"

a.rocedure; 14 Rutgers L Rev"éii'&248”(1961) ?Es

T EER
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a line

R T

g Presumably,

(A2

sed in Brown as to mur er, w uld be made'

;ipunishable would all be excludeddfrom the operation of N J S. 2A 159 2.7f |

'fThe Commission should determine whether itiis appropriate to include

:kidnapping in §1 06(1) as wel as_murder



"MPC Tentative

‘five years‘

"Disorderly Persons Violations (N. J S.

28:169-10) ;

'nf(Q)n How long should ‘each of the“periods be”

The Code, as‘noted above,fprOVides for periods of

years and six months. Our statute provides, generally,.for 5 years and

‘one year.f There is no empirical data upon which to basefa,determination

ThebDrafters state that their

of the appropriate amount of time.

;ecommendations conform roughly to exiSting 1aw.; MPC Tentative

vpraft No.wS, 20 (1956) To‘the extent that rationalization is

‘}ossible, the periods must attempt to reflect the multiple,varyingiand

:conflicting goals of the criminal law.t Thus, thevmore serious the

3Offense, the less society‘wishes to see the guilty escape and.the‘

thances of self reform are less--but,”also, for the more serious

is more. at stake for the defendant and protection of procedural rights i

Lis more important. Ibid It should be noted that the New Jersey;»?'

:Legislature extended thejgeneral period of limitations from two years -







(4 - 40

Apparently, nhen.the Legislature extended the general provision to

five years, it ‘was thought that any further extension for these
categories would be unjust,;_Further,'our'courts have recognized that
for these categoriesfof defendantshand offenses,fspecial:considerations
demand-extension"of theiperiodlof~1imitations}hrfhis is'accomplished

by manipulation of the concepts’ of when the offense occurred (i e,:

derinition of certain crimes- as "continuing offenses") and when the

period begins to ‘run. - See:State V. McFeeley, 136 N.J. L 102, at’ 106

(Sup;. ts 1947) (Police raided a gambling establishment. but failed tOZLfJ' v

‘discharge their duty by 1odging a complaint against the °ffenders Whof"L

‘were apprehended. Held that the statute of. limitations on the charge
;of;misconduct.did not begin to run.until the statute of-limitations

;cn the gambling offense had run, because throughout that time‘theg

~officers had a continuing duty to file. a complaint against them.);. . -

‘State @. Hozer, 19 N.J. 301, at,3llf312,kl955) (nonfeasance, similar);

State V. Marple, 13 N.J. Misc. 793 (Sup. Ct. 1935) (fiduciaryisituation);

_State v. MarcheseL 14 \N.J. 16 (1953); State v. Weleck, 10 N.J. 335, 374

(1952), cf , State v. Ireland; 126 N.J.L. 444 (Sup..Ct. 1941) appeal

dismissed 137 N.J.L. 558 (E.&A., 1922). Thus, the concept of extensiont

bf”the period_in certain categories does seem to be recognized in our

© law,. Overt recognition, such as in §1.06(3), seems desirable.

K4

- (e) ‘Should special short periodsfof-limitation'be;

brescribed for offenses which by their nature are likely to be the -

subject of fraudulent prosecutions?

| - .The Drafters recogniae that’some~provision of this sort isdi
needed and have chosen to include them with each such sectionvdefining
Athe offense by a requirement,-for instance, of a complaint being made
by the victim within a prescribed. period of time. An example is
The practical effect

_5213 6(5) (prompt complaint in sexual offenses).

here is to reduce the statute of limitations to six months.

-
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301 (1955), State v

—;.. e s -

‘State v. Ellisdn;“la N J Misc.

'alleged subsequent to the original construction The court held




‘pffenset .

, om 'Continuous offenses (such as nuisances, carrying of
concealed weapons, use of false weights,»etc ) endure.after .. -
the period of concoctions and as long as the offense by .the =
defendant's action or permission continues . to exist.‘..._ S

' That nuisances such. as’ obstructions of highways are’ continuing
offenses has been held...._A public nuisance occurs; when,ﬂ. o
there is inconvenience and annoyance:to the: publicfby reason . _.-
of any act or mneglect: .So it seems. that since the death - -

,;occurred ‘within the” two‘Years of the’ 1ndictment it is“timely.

" The initial act of, violating the building code” constituted
’a‘continuing,public ‘nuisance;,” not to be barred because not’
_discovered ' (126 N J.L.. at 445)°

The court then went on to rely upon conspiracy,_bigamy'andgdesertion.c

"tases.. The case Seems wrong and may well be 1nconsistent with otherfg

State v. Rudner;

------ L e im o o

645 (E &Af

92 N 3. L. zo (Sup. cc. 1918)"

]affirmed 92 N J. L.

_'"To the extent that a given offense does in fact proscribe a contlnuino

£
K

course of conduct, no- violence is done to the statute of limitations.

hdSince the conduct extends within the period of 11mitation, it is flf

ffsubject to prosecution. ' MPC Tentative Draft

'A,k The rule found in the last sentence of paragraph (4)

'°that the time starts to. run on the‘day after the offense is committedyl

- 1s the same as our law.

...in the absence of...legislative direction to’ the
contrary, ‘general statutes of ‘limitations...are to-: ‘be. i i
,construed...[as] exclud{ing] the first: day,.and includ[ing]
the last day unless "it is™ a dies -non, in which ‘event--the" R
_following day 1s included State v. Rhodes, 11 N.J. 515 525
3(1953) ' ‘ i — T

5. awhen41s7a‘Pf5§eéatioh7c°mmen¢édzg,e,f

"

The Code reQuires that prosecution'befcommenced" within..
the period specified and that term is defined. in §1 06(5) as when an

1ndictment is found or ‘a. warrant or other process is issued provzded




kat

the warrant or process is executed without unreasonable delay.h;ﬁ

%e‘(1953)

Unlike the Code,

‘VHPC Tentative Draft?No.

-e*his innocence becomes weakened with age. dS,dl

’zenpt to serve it.E‘Factors such as defendant s being absent, etc.,f

Vork within the state.f Here, the period may be extended three years.fgv

°r181nally drafted the‘Code here would have requlred absence from
jurisdiction and proof of "a purpose thereby to avoid detection,(”ﬁ""h

j?PIEhension or prosecution 7 MPC Tentative Draft NO‘ES PP- 26 27

This was rejected in favor of the provision making continuous



wf_bsence from the state itself sufficient to toll the statute.s}New'” N

ersey 8 statutes now state that they do not apply to. any person

4*and 2A 169 10'”'

ean that;mere abéence of'the accused:

State V. Greenberg,y

35 N J'

578*(1954);-State V. Estrada,

Rosen, 52 N Jdiliu

State*y.

s

DRI e T

are*terminated prior to final adJud Ittbrovides that ‘time.

o

during which a prosecution for the s.me conduct pending agA

the accused in this state does not count against the period of

limitation.L No New Jersey authorities were found

The Code does not provid' as many“statutes in other states

that the time does not run when*commission of-the crime has been'

- BN

concealed"'g New Jersey agrees withrthe Code.f Our:statute does'not

speak in these terms and our cases make it clear;that mere concealment:v

iS‘not enough State V. ‘Brown, 22 N J. 405 (1956

SN

R e T A e S e

TR it s P

The Code also does not allow conviction of a 1esser included_

offense which is barred by the statute when the prosecution is brought@{

T ——

s

-tor a greater inclusive offense. The result is that there~can be ‘no-

conviction for any offense,_included or. otherwise,'unless prosecution

is commenced during the period of limitation applicable to that offenseoyﬂen

i -jState v.Brown; 22 N J.-405 (1956) The Commission should decide if

fnﬁthis is wise, A murder prosecution could not, after six years, lead to_:\

‘=a;manslaughter,conviction,.j; -7

‘‘‘‘



.7;f Other State Codes.u The recent codes of other stétes

position

in essence,vadopted the Model Code s format and

,33?3 ’j
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gerrIoN 1.07. METHOD OF PROSECUTION WHEN CONDUCT CONSTITUTES MORE o
= ~ ... . . IHAN ONE OFFENSE. - e

(1) Prosecution for Multiple Offenses) Limitation on :
ﬁtictions., When the same conduct of a defendant may establish the
zmission of more than one offense, the defendant may-.-be prosecuted S
@. each such offense. He may’ not, however, be convicted of more than

f%ﬁg orfense if

, as defined

ST (a) one offense is included in the other
in Subsection (4) of this Section, or’ B

] (b) one offense consists only of a
form-of preparation to commit therother, or

: v (c) inconsistent findings of fact are required to.
éstablish the commission of the offenses,.or

& (d) the offenses differ only in that one.is defined to
srohibit a designated kind of conduct generally -and the other to-
g,rohibit a specific instance of such conduct'_or'

S , (e) the offense 1s defined as a cont nuing‘course of
}tanduct ‘and the defendant s course of conduct was uninterrupted
@

: (2) leitation on Separate Trials for Hultiple Offenses. 7
;sxcept as provided in ‘Subsection (3) of this Section, a defendant shall,
2ot be subject to separate trials for multiple offenses based on the
‘sane conduct or arising from the ‘same criminal episode, "if “such :
“sffenses are known to the appropriate prosecuting officer at the time
“8f the commencement of" the first trial and are within the Jurisdiction
af a single court._ S - , '

(3) Authority of Court to Order Separate Trials. ,Nhen a

'éetendant is charged with two or more offenses based on the: same -

conduct or arising from. the same criminal eplsode, the Court, on .

Ja?plication of ‘the prosecuting ‘attorney or of the defendant, may orde

{%ﬁi such charge to be tried separately, if it is satisfied that
ustice so requires.'>?'“' : AR =

_ LR sy Conviction of Included Offense Permitted ’jA“defendant
%aay be convicted of an offense 1nc1uded in an offense charged in the
iPdictment [or the information] “An offense is' so includedf”

(a) it is established by proof of the ‘sam

?han all the facts required to establish the commission of the offense
harg ed or -G - T =

(b) it consists of"an attempt or solicitation to commit

4§he offense charged or to commit an offense otherwise included therein,l”

. : (c) it differs from . the offense charged only in the',
?SPECt that a less serious: injury or,risk of injury to the same person,
roperty or public interest or. a lesser kind of culpabilit .suffices. to
»establish its commission. ' G e




(5) Submission of Included Offense to Jury,? Tne Cpurt,ﬁ A
11 not be obligated to charge .the jury with respect to an-included =
:nse unless there is a rational basis for. a verdict

gacquitting the
lndant of the offense charged ‘and- convicting him- of”the included

§1 07 Commentary

of prosecution

'Lto some

AIn State v. Currie,léliﬂqJ}

”buc Cf., Model

11 Code §§l 08 l ll...ﬁ 41 N J.la;'539} This will be further

«‘Prosecution for Multiple Offensesz‘Limitation on

rictions



Begyn, -

§£ate V.




;ﬁanviction of either adequately deals with such conduct.. This is not f

,:ue, however, where the conspiracy ha ‘“ffvnx‘objective engaging in

igeurse of criminal conduet._ This involves a’ dis;inet danger additiona

“eeAthat involved in the actual’comm1551on ofﬁany specific offense. ‘“4ﬁj

.nerefore, the limltation'of the Code ie'confl ed to

-eonSpiracy.f Therlr

f’additional offenses.- MPC Tentative'Draft Vo

nINew Jersey today, conviction ofbboth eonsplracy

foffense is allowable.i'State v. Oats,v32 N J

,1954), State v.- Cheven‘oek ¥

anu.&A 1943), State V. Schwarzbach

;xFOHSpirecy, the limitation is inapplicable

f“ﬁheir conviction., This is‘the 1aw in New‘Jetsey and elsewhere.' _

~ﬁTState v. Daneyger, 51 N J Super. lSOV(App. Div{ 1958) reversed on:h;”

'Wfother grounds 29 N J 76 (1959), State v. Shelbrick;”33 N J.,Super.‘7

(App

Div' 1954)’ State v. Vanderhave,i;§?



Hgso; Statenv.

(App. Div.»

137 (App Div. "1957)

or ofherwise, or unless the - statute prescribes that specific periods




s inappropriate, the bookmaking statute should be rewritten to make

Subsectlon (2) is de51gned to prevent the State from brlnging

-

.successive prosecutions based upon essentially the: same conduct,f

whether the purpose in so doing is to hedge agalnst the risk of an w?

funsympathetic Jurykat the first trial tofplace a%?hold"

uponma“person"

fter he has been sentenced to- imprisonment, -or simply to harass by

.multiplicity of trlals.r The State must prosecute in a 51ngle

rosecution all offenses committed under thepcircumstancesﬁspeclfied

'roseCUte'forq

‘U{discretion‘

emains.l All that is required by Subsection (2) is that

he- defendant, which are: known to the proper prosecuting
‘ithin the jurisdlction of the court, be determined in a,
han multiple trials.g'Subsection (3) permits the . courts

elief from the requirement and order separate trials if

as\the right,gunder the Code, to have his;liability for

;charges againstf

oauthority and

singlejratherp'“

jto grant

it is satisfied

essentially




gainst cumulation of rhe number.of prosecutions, the number'of

355(1956)

The Code deals with the problem'by requiring all offenses
to be'prose uted in a single trial in the 51tuations set forth in

:ubsection (2) There are two general prerequisites.ﬂ First;fthe

offenses must be known to the police or the prosecutor. The«defendant-
ought not to- be allowed to take advantage of the fact that he has,
successfully concealed part of his criminal activity from enforcement

officials.; The second requirement is. that the offenses be w1thin the

jurisdiction of a single court.L Under our venue}rules, this:imports

»a major limitation.‘ MPC Tentative Draft No.,s; p;136—(1956) See}

State,v. LeJambre, 42 N Js. 315 (1964)

ThevCode uses two terms to define what has been characterized‘

babove'as essentially the same conduct it forbids separate

trials for multiple offenses,"based on, the ‘same conduct ,wandisecond'

for those arising from the same criminal episode -7 "Conduct" is

defined in §l 13(5) as Yan action or omission and its accompanying
state of mind or, where relevant,'a series of acts and omissions

According to the Drafters, included in this term is a single act or

a single instance of negligence or recklessness which results in the‘

commission of more than one offense. They also make it clear that

no effort is made t0'be»morevspecific than the_above definitions



reakness of these tests,»according to the drafters of-the Code

hat they are so,narrowly drawn as not to afford any real protection

1ga1nst cumulation of the number of- prosecutions,,thefnumber offisx

‘onvictions,;or the amount of punishment.: MPC Tentative Draft No..S'?

35 (1956)

’
-

The Code deals with the problem by requiring:all offenses

to. be prosecuted in a single trial in the situations set forth in
subsection (2). There are- tvo general prerequisites.; First, the
offenses must be’- known to the police or the prosecutor._ The defendant.

ought not ‘to be allowed to take advantage of the fact that heﬂhas
successfully concealed part of ‘his criminal activity from enforcement'fm

officials. . The. second requirement is that the offenses be w1thin the:i,ﬁ

jurisdiction of.a single court. Under eur venue rules, this imports

a major limitation.xxMPC;Tentative Draft,xoi,S;'p;

State_v; LeJambre; 42 N J B

it forbids separatef

“aéfiﬁéﬁ {h_§l:ljk§iwasm_an action or omission'and'its accompanying

state of mind or, where relevant, ‘a series of acts and omissions

According to'the Drafters, included in this term is a singlefact or

a single instance of negligence or recklessness which results in the'

.commission of more than one offense._ They also make it clearmthat

more specific than the abovv deflnitions

no effort'is madegto be



Currie; 41 N J

in New Jersey law. The leading ca : is State“v.

531

(1964) : There,Athe defendant was conv1cted in Municipal Court of

Motor Vehicle Act violations of reckless driving and leaving the :

scene of an accident. Subsequently, he wasnindicted for atrocious

3
\

assault and battery and attempted atrocious assault and battery for

the same episode., He was conv1cted of atrocious assault and battery.
On appeal the Supreme Court found no violation of the rule against

double jeopardy. ;;ffe,Qisj'a”

»U-»-qs'No one currently questions the great worth of the
;constitutional safeguard against.- double jeopardy.3“It,hﬁw'
- Justly. assures that State with: its great resources will. ..
. not.be.permitted to harass and. oppress. the individual by
multiple porsecution or punishment for the same. offense.
The difficulty. arises: in determing just when we. are: '
. dealing with the. same offense within he,contemplation,g;;.
~ of; the safeguard ' - TP UR R

The Court then discussed various tests; which“are found

in our cases._ the "included offense doctrine ‘of State V. Cooper,‘“

13 N.J.L 361Q(Sup.:Ct: 1833), the same transaction test of

State v. Mowser, 92 N J. L 474 (E &A 1919); and the same evidence

test of State V. Hoag, 21 N J. 496 (1956) affirmed 356 U S. 464 (1958)

See 41 N J. at 536 538.; After discussing oag 'the Court continued.

"In State v. Roller, 29 N J. 339 (1959) this Court m_gpf.
recently pointed out that. neither test has proved to be
‘entirely acceptable, while seeking the. elusive ideal test.

.. the court has in each individual case conscientiously
“fgtried t0fsafeguard the State’s vitalvinterest'in bringing




o Official Draft 1962)

; the gulley: to“justice while at ‘theisame time" protectin
~.the accused from’ multiple trial and punishment. * * %

©Al117in” ‘all, ‘the decision in:the’ Hoag case furnishes poignant :

"evidence of the futility of efforts extended towards the
formulation' of ‘a single legal test to operate absolutely

and 1nflexib1y throughout the field“of double jeopardy.< k kO

<. . -but cf. Model Penal Code sgl 08 1 11 (Proposed

In applying the prohibition against double Jeopardy,
the -emphasis should be on underlying policies rather than
. technisms, . The primary considerations should be fairness;:
- and fulfillment of reasonable ‘expectations in the light -

~_ of .thé constitutional and common . law goals. . In State v.r

Labato, 7 N.J. 137, the defendant had lottery_slips in. -
his -possession. . Hevwas.charged in the ... police court -
with violation of ... N.J.S. 2A:170-18 whlch ‘provided.

that ;anyone in possession of- lottery slips could be adjudged

" to be a disorderly person. If found guilty as such, he
could be fined or imprisoned for a term not exceeding a year.
N.J.S. 2A:169-4. The defendant entered a plea of non vult .

~~in the police court and received a sentence of $200 fine

"or 30 days .in jail. Thereafter, he was indicted for .
knowingly having the lottéry slips in his possession in .
~violation of the Crimes Act. N.J.S. 2A:121-3.. The. . :
‘prosecution contended that since disorderly conduct is not -
viewed in our State as a crime and since. the police court
had no-jurisdiction to try the crime charged in the .
indictment, the principle of double jeopardy was inapplica-
ble. - This contention was flatly rejected in an opinion for
this Court by Justice Heher. * * * * He placed reliance on
‘the same evidence test and noted that,  since the lesser
offense charged in the.indictment, the conviction of the
lesser barred prosecution of the greater under the holding

in-State v, Cooper, « e -13 N.J.L. -361.. More 1mportantly,\"

the defendant's. posse351on was admlttedly 51ngle and the
charges were admittedly similar in nature; when he was ..
tried and sentenced in the police court he reasonably
‘expected ‘that he would not be subjected to an independent
later prosecutlon on a similar charge for the same. .
possession; it would have violated considerations of fairness
and the polic1es underlying the prohlbitlon against double
jeopardy to have exposed him to the subsequent prosecution.

o Mark and Dixon, as well as Labato, reached,results'
which were on their facts entirely fair and consistent with
reasonable expectations in the light of the constitutional
and common law goals. But they never intended to convey
the thought that every magistrate's determination, no matter
how minor the offense charged before him will necessarily
preclude a subsequent. criminal prosecution based in .whole
or in part on the Same actiyity, no matter how aggravated
the crime charged Indeed in Labato itgelf, Justice Heher
seems to have recognized the contrary by his flat statement
that the doctrine under which a person acquitted or -
con”icted of 2 minor offense may not generally be charged




'bvcharged with reckless-driving in-violation of the Motor

 municipal court.: Thereafter he was. charged with. causihg

:“there is ‘little doubt that such factors ‘play a vital part in -

 United States, 359 U.S. 187, 195, (1959); Bigelow, Former =

fmanslaughtera"

. timevexceed a fine of :$100 or.1mprlsonment for:30 days or .

_driving in violation of the Crimes Act were not the same

.or-acquittal of the former did not violate either the spirit

‘involving a death and mere v1olat10n of a trafflc statute.

‘Shoegman result although the opinions embody legal - formula-

‘who .are  in:some .instances mnot evern attorneys -at law. ' The.

_absent. The maximum fines and terms of imprisonment are-
minor in comparison to those fixed -for violation of our -
"Crimes Act and .indeed they are even much lower than those
‘which may be imposed for violation of our Disorderly Persons

‘before the magistrate to bar subsequent criminal-prosecution ™
. for the death or the serious injury caused by the defendant

" harassment historically aimed at by the- constitutional and
‘common .law prohibition are mot significantly involved; . and
permitting the second prosecution would not violate -the - -

. reasonable expectatlons attendant. upon the first proceeding

'3_while barring it would operate w1th gross unfairness to thei)!dﬁ'

“7NJ,

n State v.‘Shoqpman, B | “the- defendant
was;involved in . an accident which caused a death ": He.was:i-

Vehicle Act: (R.S. 39:4-96):.and was acquitted in the:

a death by driving an. automoblle carelessly in .violation:;

of the Crimes Act. o .- N.J.S. 2A4:113-9.. The defendant' s
-assertion of‘double-jeopardy was rejeéted." In his opinion: . -
for this Court, ‘Justice Wachenfeld stressed. the fact that
the.offense charged in the municipal ‘court was not.a crime’

‘but-a violation of ‘a regulatory enactment:for»the»protectionfff“
- of the public at large as to.the way_andimannerfa motor -

vehicle is to be driven (11 N. J., at p.- 340) ; punishment
for a~first violation of that enactment could not at-that

both.: . . . He expressed the view that reckless driving
in violation of the Motor Vehicle Act and death by reckless

offense and that prosecution for the latter after conviction™

or the language of the constitutional mandate against double
jeopardy or trespass upon. fundamental justice. 11 N.J. at
p. 336. In State v. Mark, supra, Shoopman was viewed as’
being -based upon the incongruous disparity between a crime

23 N J,‘at P. 169.; JET
The cited out of state dec151ons fully support the
tions which do not articulate the relevant practical factors;

the molding of double jeopardy doctrines. Cf. Abbate v.

Conviction and Former Acquittal”, 11 Rutgers L. Rev. 487,
505 (1957)." Motor Vehicle Act violations are generally -
tried quickly and informally before local police magistrates

evidential presentation may be very limited and -the legal .
representation may likewise be very: limited or ‘entirely '

Act. The defendant, if found guilty, may for the most part
anticipate the imposition of a moderate fine. In the light
of these circumStances, the refusal to permit . .the proceeding -

is readily comprehensible. : The elements of oppression or -




N The criminal charges against the defendant were not,g
_'as in Shoopman! based upon careless or reckless conduct "
... .resulting .in death but were based ‘upon intentional assaults
7. and batteries. resulting in- malmings or woundings. The“juryi
. found . that the defendant, acting with intent to do bodily
7 harm to [the ‘victim] deliberately committed atrocious ™ ="~
~assaults and batteries on- them. Those criminal violations
bore no semblance of 1dentity with any ‘Motor Vehicle Act
violations and may not commonsensibly be considered, within
" the intendment of the constitutional and common law prohibi-
tion against double jeopardy, as being the same offenses.
as those tried before the magistrate. When the defendant 7
,“appeared before the magistrate on the charges of reckless
~ driving and leaving the scene of an accident, neither he
‘nor the State could reasonably have expected that any .
- determinations there would bar later charges under the’
" Crimes Act for his having intentionally committed atrocious -
"assaults and batteries. The making of the criminal charges
carried no aspects of unfairness or vexatiousness and their
barring would" seriously impede the proper administratioh’ of T
justice.  Although the defendant has placed somevrellance on
. . the fact that the determinations in the magistrate's court
. were confirmed on appeal in the County Court, that fact has
no pertinence to the issues under consideration here. We . ,
are satisfied that, under the particular circumstances - A R
Presepted the State's prosecution of the: indictments was . R
not barred by prlnciples of double jeopardy or res judicata .
“and - collateral estoppel - (41 N.J. 538-545) ' :

i

The holding of the Currle case, i, e.,'to‘not establish and’follow anyn
particular rule or test ‘but 1nstead to use all of them as guides inlwf
'finding ‘underlying policies rather than technisms and to give75"

primary consideration...to factors .of fairness and fulfillment of

reasonable expectations in the light of the constitutional goals

.has been followed in State v. Berry, 41 N J. 547 (1964) and State v.‘i
Cormier! 46-N.J. 494 (1966). Cormier was a case of an acquittalvon1:’:
- a conspiracy charge followed by a conviction on the substantive
'charge.v The Supreme Court held that double jeopardy would noti

- prevent reprosecution-—specifically noting that this is inconsistent
‘With 81, 07(2)mof the Code for which "there is much to be said" but fﬁ

' which has not, as yet, been enacted in this State. (46 N.J. at 504)




;Qollatera estoppel

?Relief from JoinderfReguirement‘ Subsection (3) is

ffsubstantially th TTsame as our R 3 15 Z(b) The Drafters state

;:that they include this provision in the Code because of its |
ﬁimportance in relation to subsection (2) : MPC Tentative Draft No.VS;f

;;992 39 40 (1956) (giving illustrations of reasons why Joinder may be :~

unfair to the defendant or. to the prosecution) The existence of the

&

LTS
. ',v

-_provision in our Court Rules would make 1t unnecessary here.ﬂ,Seéaiﬂfﬁf

i State v Manney,,zs N J. 362 (1958), State v Coleman,-46 N.J. 16 (1965),’

State v..Cormier, 46 N J. 494 (1966), State \' Sinclair, 49 N J.,525

:(1967)
. by Conviction of Included Offense Permitted.-<Subsection (Alj

\

permits conviction for an offense which is not specifically charged in'

the accusative pleadings, prov1ded that the offense is an included.

‘Toffense.j With an important limitation,_discussed below, this general

principle is our. law. Previously, it was . contained in one of ‘the
vCourt Rules (R R 3 7 9(c)) but it was eliminated on recommendation

. of the Advisory Committee on the ground that it was substantive lawua*f

-appropriately dealth with e.g; in the court's charge to the Jury,:u_“i

:Mand not requlred to be provided for by 00urt rule. Proposed Revision

iof the Rules Governing the Court of the State of New Jersey,fpg. 231

;(1966) X‘The matter is now governed bv the conmonulaw as found in our:ﬁh
’Jcases._‘ ‘ . ' AT B '

- W:Before turning to the definition of included offense, it'isffjf
iﬁportant to discuss the ex1st1ng limitation upon convictions for

included offenses now in force in New Jersey.u The decision as to o

" whether to continue this‘rule is a major one’ for the Commission._ ln

State v. McGrath "17 N.J. 41 (1954),'the Supreme Court he]d that the

.County Court had no power to deal with simple assault and battery B




egiSIature had?Provided that simple assault andhbattery

disorderly’conduct and not a crime." Thus, such offen e

vithin the. sole jurisdiction of . the municipal court"‘17 N. J.:at pp
i4 and 50 Thus, violations of the Disorderly Persons Act ‘are not ‘173
10w included offenses in indictablelcrimes.; Recently, in State v.;d
uurrie,-4l'N Jr 531 (1964)3 the Court reaffirmed McGrath |

"After the decision in McGrath there were significant.

‘ suggestions for modifying 1egislation which would enable the condle

. - . county-court to deal with both atrocious assault and battery.,r’wfﬁ’
" See Knowlton, “Criminal Law and Procedure", 10 Rutgers L. Rev.

97, 98-99 (1955);_State Bar Committee. Report,;Criminal Law, . - |

77 N.J.L.J. 408 (1954). No such legislatlon has thus far been]

.. enacted and the defendant has presented nothing which ,would -

" persuade us to depart at this time from the court's actual

vholding in McGrath. (41 N .J. at 547).

The Code defines included offenses" as being three » .
situations: - ; R _ ; S e

)
\ .
Yo

ﬁ(a)'Paragraph (a) pronides that a lesser offense is

necessarily included in a. charge of the greater offense if the proof
necessary to establish the greater offense will of necessity establishf‘r
fevery element of the lesser offense.‘ This is the-majority view.

MPC Tentative Draft No. 5; pp. 40 41 (1956) The rule of paragraph J

(a) is our law._-State v. Midgelez, 15 N J. 574 (1954), State v.'f”

;Zelichowski -szvﬁjj 377 (1968), state v. Williams, 30 N.J. 105

(1959), ‘State v. Lavera, 35 N.J. Super. 256 (App.’ﬁiu;iIQSS);mm”'”

State V. 0 Leary,»31wN.J.,Super. 411 (App. Div. l954)§ State v.-

.Butler, 107 N.J.L. éi”tn.&A;11§30); State v;“Sta&;f§j7N}J;£;4349l
_(E sA. 1922) ' R | - | o
(c) Paragraph (c) provides foritwo situations.

- ‘(l)l The first is the case where the offense
4»differs fronﬁthe offensefchargedfonly in;that,it requires ‘a lesﬁerififs
&degree of . culpability.‘ This Situation may'not cone nithinfparagraphhf°

g(a) since it may require proof of different facts than those required'ﬂa




’ffensesfof:lesse

:ulpability.

ather'than offenses different than_the one‘charge

rhe rule that allows a convictionifor manslaughter under an-

indictment charging murder may be viewed as ‘an: illustration of thisv

principle.- State v. Williamsl 30 N J. 105 (l959);‘State v;seﬁié

Zelichowski, 52 N.J. 377 (1968) 4~§nw;¥éuw€ls:‘

“(2) Second is ‘the . case where the offense differsf,k

from the.offense charged only in‘that less serious injury or. risk of
injurytis necessary to establish its commission.-fNew Jerseytadoptsry;:ﬁww
this rule in the situation which arises most frequently, that'is,‘
the conviction for atrocious assault and. battery under an indictment d/“

charging murder. State v. Zelichowski 52 N.J. 377 (1968)-“See

MPC Tentative Draft ¥o. S, Pe- 42 (1956).

~7. Submission of Included Offense to Jury E Subsection (5)

states that the Court shall not be obligated to charge the jury on an o

included offense unless there is a rational basis for a verdict

ORI
A

acquitting the defendant of the offense charged and convicting him of b
the included offense. The words "be obligated to" were added to allow'
fthe court to submit an illogical included offense."if the court

‘believes th”{

it is proper to do;so,?k MPC Proposed Official Draft,

. 13 (1962J

‘ The New Jersey rule is ‘found in State v. Sinclair,‘49 N.J.
525, 540 (1967)

"When the State's thesis is that the murder occurred

during a robbery or attempted robbery, the evidence at

trial may be such that only by sheer speculation or compro-

mise could the jury return a verdict other than guilty of
 first degree murder or not guilty; if so, it is proper not
to instruct the jury that second degree murder is a possible
verdict. ... However, our cases also establish that if on
the evidence it would not be idle to have the jury decide _
whether defendants committed an unlawful homicide other than
in the course of an attiempt to rob, it is error not to charge--

13

the possibility of second degree murder....n,[f




455, 466 (1966); State v. Davis

21 N J

J_n _264 \.

r1964) These cases 1ead to the conclusion that the presentxlawnin

>ur State does not leave discretion to the trial court. He - either. S
ioes or does not charge according to the state of the evidence.: This.;

ls how the Code was originally drafted MPC Tentative Draft No. 5,- .

30 42 43 (1956) If the grant of limited discretion now found

1n the Code is thought to be inappropriate the words "be obligated  v~v

should be eliminated.‘: '

'hf§25 Other State Codes’,

(a) Illinois: S
. - . E \\.

"§3—-3. .Multiple Prosecutions for'Same“Act

(a) When the same conduct of a defendant
.~ may establish the commission of more than-one- offense, the
o defendant may be prosecuted for each such offense.

A "(b) If the several offenses are known to

the proper prosecuting officer at the time of commencing S

. the prosecution and are within the jurisdiction of a single ‘.. ..

_~ éourt, they must be prosecuted in a single prosecution, ...

jﬂpexcept as provided in Subsection (c), if they are-based. on e
"Jthe same’ act..r : S

(c) When 2 or more offenses are. charged ‘
as required by Subsection (b),‘the court in the interest of "
justice may order that one or more of such charges shall be:""“”'

i tried separately. o : : -

(b) Michigan.’
In 8150 the Revision Commission has recommendedf;r”"

the adoption of a provision substantially the same as Sl 07.




.CTION '1.08. WHEN PROSECUTION BARRED BY FORMER PROSECUTION FOR THE
SAME OFFENSE'

oo pr secution is or ‘a violation ofpthe same provision
! the statutes ‘and’ is based upon’ ‘the same facts: as a formerpprosecu-
ron, it is. barred'b such former prosecution under the fol owing
.rcumstances' S ' g Lt

: o (1) The former. prosecution resulted in an . acquittal

<an acquittal if . the prosecution ‘resulted .in a, finding of not. guilty
7 the trier of fact or in a determination that there was insufficient
7idence. to warrant.a conviction. . A, finding of guilty of a lesser ‘
acluded offense 'is .an acquittal of the greater inclusive offense,ﬂV'
lthough ‘th conviction is subsequently set. aside.ygg.hgﬂtg,tng,, :

' (2) The former prosecution was terminated vafter the.‘
nformation had been filed or the indictment found, by a final order -
r judgment. for the ‘defendant, which has not been set aside, reversed,
r vacated and which necessarily required ‘a determination inconsistentvgg?
ith a fact or a legal proposition that must be established. for o
onviction of the offense. .

v (3) The former prosecution resulted in a conviction. ~-There ..
s a conviction if the Pprosecution resulted in. a Judgment of conviction
hich has not been reversed or vacated, a verdict of guilty which has ‘
ot been set aside and which is capable of supporting a judgment, or a
lea of guilty accepted by the Court. 1In the latter two cases failure
0 enter judgment must be for a reason other than a motion of the
lefendant.m'~ - o oo

(4) The former prosecution was improperly terminated o
'Xxcept as- provided in this Subsection, there is an. improper termination
f a prosecution if the termination is for reasons not amounting to an
icquittal;, and it takes place after the first witness is sworn but
vefore verdict. - Termination under any of the following. circumstances’
[.S not improper e o B FEUI e A o T

Gz g (a) The defendant consents to the termination or waives,
>y motion to dismiss or. otherwise, his right to object to the termination

Coa T (b) The trialicourt finds that the termination is necessary?
becauses. o e o g i e e E e e e e "W“.“A‘

# S g (l) it is physically impossible to proceed with the‘w
trial in conformity with law; or C
' - Ny _ (2) there is a legal defect in the proceedings which_'
would make any judgment entered upon a verdict reversible as a. matter of .
law, or : . : - L
(3) prejudicial conduct, 'in or outside the courtroom,

makes it impossihle to proceed with the. trial without injustice t04
either the defendant or, the State, or: . R S Cd ;

(4) the jury is. unable to agree upon ax verdict, or

(5) false statements of:a. juror on: voire dire

prevent a




gl 08 Comment r

'This Section states the circumstances in,which a former

rosecution_is a‘bar to a subsequent prosecution for the same offense,

n the narrowest sense of ‘a violation of the ‘same statute based upon
'he same facts.‘ MPC Tentative Draft No. 5, p; 45 (1956) A bar

;rises inlfour general situations: (1) where the first prosecution-fﬁ

results in“aniacquittal (2) where res 1udicata operates, (3) where ff

‘he first prosecution results 1n ‘a conviction, or (4) where the firsti

Jrosecution is improperly terminated after the first witness is swornr

’?;Zﬂu Former Finding of Not Guilty by the Trier of Fact.d”
Several aspects of the problem of formerAacquittal merit discussion.
(a) Under Subsection (1) a finding of not - guilty by
the trier of fact or a determination by the Judge that there isf

insufficient evidence to raise a jury question will*preclude~aj

SubseQuent<prosecution-for the same offense. This is our law.. -

N.J. “Constitution10f~1947‘ Art. 1, para.AiO; State‘v.”Curry;d41 N,J;;’w

531 (1964), State v. Farmer,‘48>N.J..145v(1966);’State'v. Lahato,itﬁﬂe‘k
7 N. J._ 137 (1951) '
Under the Code, the determination or verdict itself is

sufficient to constitute the bar even though no’ judgment is entered;:é??’s‘

This is prevailing law. HPC Tentative Draft No. 5, p. 46 (1956)

(b) The Code requires that there be either a finding
of not" guilty by the trier of fact or a. determination that there is
:insufficient evidence to support a conviction. This definition of

acquittal" is also used in 81. 09(1) of the Code.; This is our law.fir

A formal acquittal such as on the ground of a variance or a dismissal

'of an, indictment because of improper form or substance or’ to allow

the prosecution to seek a new indictment is not an acquittal.j'State v.f_

arz 16 N. J. 317 (1954)1 State V. Rosen, 52 N 3. Super. 210 (Law Div.t,f




{e) The Code:provides tha

s:an acquittal 0; he greater;inclusive

ffense, although the convicti n: is subsequ ntly set aside'”

;is our lawa" Williams,,30 N J. 105 (1959), our: Supreme

_ ourt held that a- conviction of second degree murder operated as an-

acquittal of first degree murder so that a conviction of the" latter;Q}

offense was not possible after a reversal of the first judgment..~35

L "“;?; ‘we hold that when the jury announced that ot
" Williams was guilty of the specified degree of murder, they =

;. affirmed: by,irresistible,implication that he was not guilty
- of first degree murder. A verdict of that type must operate
. as an acquittal of every-crime of higher grade, of-which he

. could have been convicted uner the issues framed by the
,findictment (30 N J. at 119) :

rWilliams further held that this- implied acquittal was an immunity which

‘was not,waived by a successful appeal from the second degree murder

’conviction., In State v. Wolf, 46 N.J. 301 (l966)htheiCourt extended .

Williams to'the situation where a defendant was convicted of first

idegree murder and received from the jury a recommendation of life
timprisonment at his first trial. After a reversal of that conviction,lx
ithe defendant may not be sentenced to the death penalty.; ihe rules

iof the Williams and Wolf'cases‘do‘not extend to the situation"where

ithe defendant pleads non vult to a. murder indictment and 1s subsequently :

ermitted to withdraw that plea

. "In such case defendant s life has never been in jeopardy.
If the trial judge accepts the non-vult plea he cannot sentence .

- the accused to death....Therefore, when the plea is expunged on R
defendant's application, he should be put back in the position ' jj
he occupied with respect to the indictment before the plea was ' N

. ’entered State v. Williams, 39 N.J. 471, 480...and the State : S
' may seek the death penalty at trial." (State v. Wolf, 46 N.J. . Cod

“3f; Final Order or Judgment as Res Judicata.; Subsection (2),_‘. Eq
provides that a final order or judgment is a bar to a subsequent

prosecution for the same. offense if (a) the final order or judgment

New Jersev State ubrary}_‘ T |




;was entered after the information‘was filed or the indictment found‘

e

(b) the final order or judgment is not - reversed vacated ortset aside.

.pursuant to law, and (c) the final Qrder to 3udgment required a:

‘ . :
”determination inconsistent with a fact or- 1egal prop051tion necessary

for-conviction of“the offense. MPC Tentative Draft No.,S -49 (1956)

i". f:jgﬁfn (a) The Code holds that res Judicata ought to apply togigab

.the Criminal law as - well as the civil law.“ This is the New Jersey view.v‘

State v;nCormier;‘46 N.J.H494-(1966). But see State v, Hoag; 21 N J.

492 (1956) discussed in Cormier at 507.

(b) The Code provides that any final order or: judgment,“A
meeting.the other requirements of this subsection, ought toﬁconstitute.';
va bar even though entered prior to trialAand thus prior to the attaching-;j
of jeopardy. ThiS»iS said to be the rule‘hased on' 'what little"
fauthoritjvthere is"‘t MPC Tentative Draft No. S;Yp. 50'(1956)T'IA bre—‘A
trial determination that the statute of limitations had run seems to |

,~be the best illustration and ‘the most frequently arising situation.

Ibid. No New Jersey authorities were found s “.1“h1"-5*7*f”

.(c) The order or”judgment~must be a final order'or*€5;¥

Ajudgmeﬁth“Theirétionale-for thig,requitement_is‘that ifiit?iSfatfiﬁ&iw

';°rderddr%jﬁdément“the State canJaPPéalViR;”2:3-1)«and 0ughtwto'dofé°;3;.v
if dissatisfied rather than to commence a. second prosecution;fvaléﬁf
‘MPC Tentative Draft No. 5, p. 50 (1956).‘ No New Jersey authorities ©
were found on“che point.- " i S

; (d)-The determinationhmay be'either of lao or'of.fac;;hJ

‘ if necessarily inconsistent with a proposition of law or fact that

- must be established,for conviction. :The fact must, therefore, be an‘w'“

“ultimate fact". - MPC Tentative Draft No. 5, p. 51 (1956).  State'v

}:DiGiosia, '3 N.J. 413 (1950), State v. Emery, 27 N.J. 348 (1958), and




dmtlrminattons eisewherei MPC Tentative Draft No.rs, p, 51 (‘956)

& Former Conviction. Subsection (3) provides that a prior

conviction is a bar to: a: subsequent prosecution in two situations.,

(l) Where there is: .an ex1sting judgment of conviction, . e., one tha

has not been reversed ork vacated (2) If no- judgment was entered fo
reasons otherwthan on motion of the defendant then if there is a

verdict or: plea of gullty upon which Judgment of conviction can be

;entered.nu

This rule iS‘the law here and elsewhere.f MPC Tentative_n

.Draft No..5,¢p; 14 (1956) : State v. LeFante,v12 N. J.\SOS (1953),

State v. Labato, 7 N.J..137 (1951), State v. Turco, 99 N.J.L. 96

(Sup. ct. 1923).

‘conviction is on_ the merits._ The reason 1s that so long as the judgment

: remains unreversed and not vacated the defendant is subject to punish—f

"ment pursuant to 1t and ought not, while it stands, be . subjected to'

;:subsequent prosecutlon:for‘the same offense,*eMPC TentatlvevDraft No

‘51 (1956)

Problems as to failure'to enter-judgment areVdiscussed

No New Jersey authorlties were found.; A pl ‘tof guilty

:}has the same effect as a verdict of guilty.ﬂ As long as it stands and

is capable of supporting a judgment, the defendant cannot be prosecuted

again for the,same crime,

b‘S{ Improper'Termination of Trial.- Subsection (4) deallng

“-with improper termination of a trial, is. based upon the premise that it

.isvundesirable to. allow the State to withdraw from a po°r1y%presentedv

.poorly received case and to. start over again with thevhope of better'




*fState v. Romeo,,43 N. J 18873'

-'2.3;2;,.2'3,6“11,'9.5'45‘"

;.Two approaches to the*problem are feasible.\ It can be‘assumed

can:be*assuﬁedTthataa'termination:is‘improper‘unless foria-justifiable

The 1atter is the traditional approach.. State v. Romeo, supra;’

Locklear, supra" .Lii145 (1966)

‘j To come within the ban of this section, the termination

must take place after the first witness is sworn.ﬂ This is a change

from existing 1aw which distinguishes between a trial beforema“court
\

and a trial before a jury. When before a jury, jeopardy attaches

when the Jury is sworn. MPC Tentative Draft No.uQ! P',53 (1956)

State v. Farmer, suprav(48 NtJ.tatVIGQ);‘State v.'Locklear, supra‘,

(ie:n,Jﬂ'atlzss);fStace'y} Williams, 30.N.J..1os,plébp(1959).

bnder'theicode, ‘a termination 1s improper unless it falls;@"&

within two broad exceptions,

1; (liﬁ First, where the defendant consents to the termination"?‘“

Aor waives his right to object to it.?vThis»is 99”;1?W', State Vo WOlak

33 N J. 399 401v(1960) (Motion for mistrialtdenied‘vsubsequently
Areconsidered on. court s .own motion and granted without objection by

-defense counsel Held no‘barﬁto_subsequent prosecution); State v.

Williams, supra; State v.‘Locklear, supra.”_Waiver problems are

discussed in MPC Tentative Draft No. 5, P ‘53 (1956) T . »fnfyl

‘,(21 The second broad exception is where the termination,ﬁgﬁ

is justified because of the c1rcumstances then ex1sting.ﬁ Our Supreme7 o
' P S w : . - [
G

Court has said that it is impossible to list all of the circumstances'

,which will justify the termination of a trial prior to’ verdict._ -af“il‘m‘




e BT ‘law in this State is thoroughly established that,
‘-while ‘principles’ of double jeopardy may be applicable to “bar
" a second trial where the first has been terminated short of

verdict, yet * * * if the first trial was terminated or the ,

jury discharged because of incapacitating illness of the judge-
.~ or a juror or- jurors or of the defendant, or misconduct or ,
“ - disqualification of some members of the jury, or on account .
" of an untoward incident that renders a verdict impossible, or::
. some’ undesigned matter of absolute necessity, or the failure
of the jury to agree upon a verdict after a reasonable time .
for deliberation has been allowed, subsequent prosecution for .-
the offense (is) not barred, for reasons of justice and public’
interest. * * ¥ ., ., . we insist that the abortive termination
be for a sufficient legal reason and an absolute or an over—
riding necessity. . . and carefully review the trial court's
actionjto'beocertainuthat'thése requirements are fairly met...". -

See also State v. Farmer, supra~("manifest:necessity"; "utgentf;”;”“"'

necessity"); State v. Locklear, supra. Instead of using a phrase

‘such as."manifest:necessity", the ?ode sets forth five "somewhat-
_more specific_{:,‘t general-reasons' (MPC Tentative Draft No. 5, p.‘
54 (1956)):‘ In view of our Supreme Court s view that no categorization '

is possible, it may be wise to rewrite this section to allow termination

M

for "manifest necessity and/or 'a sufficient legal reason" and then,f{.f'

1;set forth that the Code 8 five reasons are sufficient.

~

'vThe five‘teasons:ﬁor:termination“found-sufficient;by theﬁitfgh

(l) Physical Necessity. “This may result»fron‘such

'contingencies as the death or illness of the judge, a juror, attorney

or member of their immediate families." MPC Tentative Draft No. 5,

v'p. 54 (1956) ~ State v. Romeo,'supra, State'v. Williams,'supra.

(2) Legal Necessity. This may result from a void indictment

or some other serious procedural defect.v See State v. Romeo,,supra;QFy

State V. Farmer,~supra' State V. W1lliams,'sdota;'




(3) Prejudical Conduct.rThe' Té ‘IM "fconduct9ma

ne of the lawyers, or . the judge, or a. juror, or by someone not ‘3gj : §
B % |
T

irectly connected with the trial (as through a newspaper article)

1

ee: State v, Romeo,'supra' State v, Farmer, supra' State V. Williams,

upra.f L

'(475A‘"Hung Jury" Dismissal because of inability of the’uﬁ:i‘p 1

ury to reach a verdict is no bar to a subsequent prosecution.f State b;‘j'
: A = . . .

,oller, 29 N J. 339 (1959), State'v. Williams,’supra.

'(S) False Statements by a Juror on Voir Dire, Qi.‘State.v.}ﬂ,;

lomeo, supra. - R \

BT Other State Codes'-

(a) New York (covering the law found in El 08 1 11
>f the Code):

§9.. Former jeopardyf'”'m -
_ .Wv‘“' : ol No person can be subjected to a’ second ,
prosecution for an offense for which he has once been prosecuted
,and duly convicted or acquitted.*4f.L:"- »

- 2. "When an acét or omissiou which is made
'criminal and punishable in different. ways, by different
provisions of law, a conviction or acquittal under one -
provision bars a prosecution ‘for the same act or omission'
under any other provision. S . ‘ .

3.  An act or omission declared punishable
by the laws of this state is not less so because it is also
. punishable under the laws of another state, government or
. country, unless the contrary is expressly declared in some
law of this state. TR e o o

. 4, Where a defendant is acquitted or
convicted, upon an indictment for an offense consisting
of different degrees, he cannot thereafter be indicted or
tried for the same offense, in any other degree, nor for an
.attempt. to commit the offense so charged or any degree,
thereof : : B

. , _ ‘ 5. Whenever it appears upon the trial of .
~an indictment, that the offense was committed in another U
_state or country, or under such circumstances that the courts -
of this state or.government had jurisdiction thereof, and =& .
that the defendant has already been acqultted or convicted

ﬁﬂon the merits upon a criminal prosecution under the laws




of auch etate, wfounded upon the act or omission'

_or country,

(c) Illinois summarizes Bl 08 of the Code.

Effect of Former Prosecution ?ﬂfiﬂmtf%f'

_ _ (a) A prosecution is barred if the defendant was
3 formerly prosecuted for the same offense, based upon the'
‘“*same facts, '1f such- former prosecution.

- o (1) Resulted in either a conviction or an
acquittal or in a determination that the- evidence was
'insufficient to warrant a convict10n,~or' : :

S . (2) Was terminated by a final order or'
- .judgment, even 1if entered before trial, which required a
" “determination inconsistent with any fact or legal proposition‘“
','necessary to a conviction in the subsequent prosecution' or

(3) Was terminated improperly after the jury' :
‘was impaneled and sworn or, in a trial before a court without =
a jury, after the first witness was sworn but before findings —_—
were rendered by the trier of facts, or after a plea of S
":guilty was accepted by the court.. U o

o A conviction of an included offense is an acquittal of
" the offense charged. ; , :




sEcrIon*i;09;~ WHEN PROSECUTION BARRED BY- FORMER PROSECUTION FOR .
T T DIFFERENT OFFENSE. . :

Although,a prosecution is for a violation of a different )
provision of the:-statutes than ' a former. prosecution or. is based on

different facts, it is barred by such former prosecution under the -
following circumstances‘sw..., . :

(1) The former prosecution resulted in an acquittal or in

a conviction as defined in Section 1 08 and the subsequent prosecution
is for,*~~ T : . .

R B (a) any offense of which the defendant could have been
convicted on the first prosecution, or : :

(b) any’ offense for which the defendant should haveﬁrh:ﬁ%&
been tried on the first prosecution under Section 1.07, unless-the .. ~
Court ordered a separate trial of the charge of such offense;‘or

, ‘(c) the same conduct, unless (1) the offense of which ;’ o=
the defendant was formerly convicted or acquitted and the offense for 4
which he is subsequently prosecuted each requires proof of a fact not -
required by the other and the law defining each of such offénses 1is
intended to prevent a substantially different harm or evil, or (ii)
the second offense was not consummated when the former trial began.

(2) The former prosecution was terminated after the
information was filed or the indictment founa, by an acquittal or by .
a finai .order or judgment for the defendant which has not been set
aside, reversed or vacated and which acquittal, final order or
judgment necessarily required a determination inconsistent with a fact
which must be established for conv1ction of the second offense._

(3) The former prosecution was. improperly terminated, as -
improper termination is defined in- Section 1.08, and the subsequent .
prosecution is for an offense of which the defendant could have been S
convicted had the former prosecution not been- improperly<terminated.pgﬁk‘*

* s *

§1 09 Commentary

1. This Section deals w1th those situations in which a former

trial or proceeding prior to trial is a bar to a- subsequent prosecution

for a different'offense, whether a violation of a different statute o
or a-different violation of the same statute.. MPC Tentative Draft. No.VS,
P. 56w(1956){f There are five general situations in which a- prosecution

A”for a "different'offense may be barred by a previous trial or proceeding in

~ prior to trial: - = L jur-':u; ;ﬁ%\:;éﬁ.gJ_. ' ’_’s".‘:;j




under subsection (1)(a)fthere‘is'afba e

ormer prosecution resulted in ‘an acquittal or in a conviction and ‘the

.ubsequent osecution is for a

1ave. been convicted at the previous

Jilliams, 30 N. J.»lOS (1959), State V. Cooper. 13 N 3. L-,361 (Sup.vC#QTV'

1833)‘; The bar exists only so long as. the judgment remains undisturbed
After reversal it Operates only to prevent conviction of a ‘more-

serious offense of which the defendant was,wby implication,'acquitte

at the first trial State v. Williams, supra, State v. WOlf, 46 N.ansﬁgg

301 (1966).’ See discussion of 81.08(1), above.- '1f this 48 not implicit

~

in the Code, it should be made explicit.

S 3. Second, under subsection (1)(b), there is a QQ} inﬁanvd
case where the subsequent prosecution is for an offense which should

have been charged in a single prosecution under Section l 07(2).

;The penalty for failure to join an offense,ﬁunless'the'court has

granted leave, is that the State is precluded from subsequently”

charging the defendant with that offense.f According to the Drafters,'i
Lthis provision does not apply if the first judgment has been reversed
:or if the failure to join was because the court granted a‘separate'trial.
.iMPC Tentative Draft No..s, pr SlﬁilSSGl; Additionally; the statéiméy\:ﬂ,”
.‘subsequently.prosecute for an:offense uhich:jalthoughﬁitiarose out of:

~ the same,transaction, was not'consummated;(g;g;; assault conviction -

followed by the victim's»death”and afhomicide”prosecution)'or was not’ .
known to the police nr?prosecutorfat the time'of the previous‘prosecui

tion. Ibid:

'ihis'is not our:law."We‘do notfnow have aﬁcompulsorY jOinder"
purule 80 that only when the strict rules of double jeopardy apply does'

?;a bar.arise;_ State v. Cormier, 46'N;d. 494 504 (1966), State v.fffn

;ggzgis, 41 NI 531, (1964), State vr-aerry;_4i-u.J.~547‘(;964).



. ,v:Third:Ja bar arises under subsection (1)(c) wheneverf

.he second prosecution is for

'the dame conduct;unleSs”(i);the<offenseaof'which“the-v o
~defendant was formerly convicted or acquitted and the offense -
. for which he is subsequently prosecuted each: requires proof :

. of a fact not required by the other and the law defining
- each of such offenses is intended to prevent a substantially
different harm or evil, or (ii) the second offense was not
' consummated when the former trial began o S

‘he requirement of the - second offense. being one by. which the Legislature.’

Lntended to prevent ‘a substantially different harm or evil“ was added

ifter the original'draft.- ‘That draft simply followed the minimal

protection of the case of'Blockburger v. United States, 284‘U.S. (1932),‘

i.e.; the same evidence test; MPC Tentative Draft No, SQ-ppT"SG 57

(1956).'_This.nas'abandoned because the.Blockburgerhtest is frequentlv‘
fmechanically‘applied"_whichﬂresults in subsequent_prosecutions for |
essentiallyﬂthe same:offense.‘ MPC ProposeddOfficial:Draft;;py‘17.
(l962) | Thisvis intended to take:care of those situations where'therer.d
is no compulsory joinder under 81, 07 because a severance was allowed \}

Our cases have, at times,,followed the Blockburger case in

what may be characterized as a mechanical application State v.'i};~

Shoopman, 11 N J. 333 (1953) At other times, an analysis seemingly

like that of the Code has been employed . State v. Cormier, 46 N J.

494 (1966), State v. Currie, 41 N J. 531 (1964) ; It seems clear,

'however, that the rule of this subsection of the Code is ‘more stringent p

than the reasonable expectations' test of the Currie and Cormier cases.

5. Fourth, Asubsection (2) defines the Scope of res judicata

as it applies to a- subsequent prosecution for a different~offense.'

See generally discussion of 81, 08(2), supra, and State V. Cormier;-"

supra. The provision applies whenever the previous determination is_fi

inconsistent”with?a fact which must be established to convict of the

P I S _...‘...-;» 1 a n«n.nn{nfi



See 81 09(1)(b):above.f This is based on the fact that"'

but erroneous ‘ruling of the trial judge.‘ MPC Tentative Draft No.HS;;u‘

59 (1956) ;’Acff'yfﬂ*"?m‘*'fﬁi"“T,%f:’fj[fx'"‘

:&75f Other State Codes.fi_-ffﬁfﬁi?l?iﬂf 1fi<;

(a) For New York see §1.08 Commentary; éiﬁigf_

= (b) Michigan s commission has recommended the adoption<

of 81,00, | |
(o) 1iinote:

R S - "(b) A prosecution is barred if the defendant
was forderly'prosecuted for a different offense, or for the
. .same offense’ based upon different facts, if’such‘former '
'fprosecution; , s R i
" (1) Resulted in either a conviction or an = '
_acquittal and the subsequent prosecution is for an offense
‘of which the defendant ‘could have been convicted on the
- former prosecution; or was for an offense with which the ,
“vdefendant ‘should have been ‘charged on the former prosecution,"
. as provided in Section 3--3 of. this Code . (unless the court
“ordered a separate trial of such charge), or was for anv
offense which involves the same conduct, unless each r
prosecution requires proof of a fact not required on the
other prosecution, or the offense was not consummated when
the former trial began; or :

(2) Was terminated by a final order or
judgment even i1f entered before trial, which required a
" determination inconsistent with any fact necessary to a
uconviction in the subsequent prosecution, or . -

RN , (3) Was terminated improperly ‘under the L -
.circumstances stated in Subsection (a), and the subsequent TR
prosecution is for an offense of which the defendant could v o
“"have been convicted if the former prosecutlon had not been o S
"'terminated improperly.v, s




SECTIDN 1 10

MFORMER PROSECUTION IN ANOTHER JURISDICTION.'“WHEN A BAR

When conduct constitutes an offense within the concurrent _
jurisdiction of this.State: and of. the United States or: another State, " .
a prosecution in any such other jurisdiction is a bar to a subsequent - - .
prosecution in this. State under the following circumstances..u : »

, (l) -The first prosecution resulted in an acquittal or. ‘q
in a conviction as defined in Section 1.08 and the subsequent prosecu- -
tion is based on the same . conduct, unless (a) the.offense of which
the defendant was formerly convicted or acquitted and the offense for
which he 1s subsequently prosecuted each requires proof of a fact not-
required by the other and the law defining each of such offenses is :
intended to. prevent a substantially different harm or evil or (b) the
second offense was not consummated when the former trial began, or.

- . (2)' The former prosecution was terminated, after the o
information was filed or the indictment found, by an acquittal or by . R
a’final order or judgment for the defendant which has not been set .
aside, reversed or vacated and which acquittal, final order _or judgment
necessarily required a determination inconsistent with a fact which
must be established for conviction of the. offense of which the
defendant is subsequently prosecuted. ‘

R

§1.10 Commentary .

1. This Section states those circumstances in which a
previous prosecution in one jurisdiction bars a subsequent prosecution

in'another jurisdiction:ijnited States v7 ianza;vZGO'U;S. 377 (1922)

holds that in the absence of a statute the rule against double jeopardy

does not apply as between separate sovereignties.' Lanza was followed'

“in State v. Cooper, 54 N. J. 330 (1969) This section must take a2 more

limited approach than is the case where both prosecutions are in the -
same . jurisdiction since compulsory joinder and permissive joinder
rules may vary.,‘ -

'2, The Code does not bar a subsequent prosecution after .a
_formeriprosecution in a foreign country. This is contrary to
statutory law in fifteen jurisdictions. MPC Tentative Draft No. 5,

‘pi 61 (1956) ‘ The Drafters believe it more appropriate to handle this::'

through internationalHagreementsrzg}i at 61 62.1




)n the same conduct as was the former tr:al.u See discussion of B1. 07(2),;i
above;j,"same conduct is meant to be broader than “same act'.

MPC Tentative Draft No. 5;‘p{ 63 (1956) "‘This!iS”linited’ honever,:F-
by the rules that it does not apply if the first offense and the

second offense each requires proof of a fact.not_required by the other -

and the law defining each was intended to prevent "a subétantially’”
different harm or evil" or if the second offense was not consummated

when the first trial hegan. This is.intended to abandon ‘the

Blockburger rule as in 81.09(1)(c), discussed previously.‘ See MPC

Proposed Official Draft, p.'18 (1962)

(b) Subsection (2) makes res judicata applicable .

between jurisdictions provided the adjudication in the foreign juris-di-
‘diction took the form of a final order or judgment on the merits.'

See 881. 08(2) and l 09(2) Notice that, in this situation,.the

parties are not ‘the same in both suits,'i_gL, there’are different
plaintiffs.‘ ' o " : |

5. Nen.Jersey now follows the strict "two sovereigns"

rule. State v. Cooper, 54 N.J. 330 (1969).

-6,"0ther State Codes:
(a) For New York, see 81.08 Commentary, supra.

(b) Illinois..

(c) A prosecution is barred if ‘the defendant was
formerly prosecuted in a District Court of the United States
'or in a sister State for an offense which is within the o




jmconcurrent jurisdiction of this Sta:e
~prosecution.hAu_ , : -

S e T (1) Resulted in either a conviction or

- an acquittal, and. the subsequent prosecution is for the same
conduct, unless each prosecution requires proof of a fact

~not required in the other prosecution, or the offense was

.. not consummated when the former trial began, or .

- (2) Was terminated by a final order or
";judgment, even 1f entered before trial, which required a -~
"determination inconsistent with any fact necessary to a ...
E conviction in the prosecution in thls State.

(c) MiChigen‘s commissionThas reoommended.edoption




%r"v‘ - .,'ﬁ" ! ‘ §l.ll Commentary - |

before a court Mhich lacked jurisdiction over the defendant or the;

.error within the court s jurisdiction and jurisdictional error. Thefu’
.vCode only bars prosecution in the latter situation. -Ibid. The New

_ Jersey case establishing the rule is State V. LeJambre;'AZ N J.7315

'permission to do so. Subsequently,fan indictment for rObbery-waSu’

returned and the Supreme Court held that the former conviction uponi'”

had neither authority to try the robbery charge nor without the

ia plea of guilty was not a bar.ﬁ In view of the fact that the magistrate‘

SECTION 1.11,; -FORMER PROSECUTION BEFORE COURT‘LACKING“JURISDICTION

OR WHEN FRAUDULENTLY PROCURED BY THE DEFENDANT

: A prosecution is not a bar within‘the‘meaning of Section
l.OB 1. 09 and 1 10 under any of the following circumstances,if

‘jy‘ (1) The former prosecution was before a court which
1acked jurisdiction over the defendant or the offense, or

: 5'(2) The former prosecution was procured by the‘*
defendant without the knowledge of the appropriate prosecuting officer

and with the purpose of avoiding the sentence which might otherw1se
be imposed ' - : -

~ (3) The former prosecution resulted in a" judgment of
conviction which was held’ invalid in a subsequent proceeding on a.
writ of habeas corpus, coram nobis or similar process.,

S Ok k k%

o1 »Section 1.1l-sets forth three‘situations when a'

B

prosecution is not a bar to a subsequent prosecution within the

meaning of Sections l 08 through 1 10.

- 2(_ First, it is not a bar if the former prosecution was

offense.v This is the 1aw in New Jersey and ‘elsewhere. MPC Tentative

Draft NO--S Po 64 (1956) It is important to distinguish between""

SN

(1964);‘ ?here,‘a magistrateihadAdowngraded‘a robbery‘complaint and

tried it as a‘petty larcenyﬂ“'He-did‘not have?the prosecutor'sf

prosecutoris=permission,to amendgit.to,charge larceny, his_accepting5:, =




he plea of guilty as an act outside his authorityy

-t was a. 1egal nullity and could furnish no basis for a pleawof

‘v

xouble jeopardy.; The Court specifically relied upon 91 11(1) finding llf’

.t to be.“the tradltional rule which has been followed generally

hroughout the country and leads to a denial of the defendant 8 :

iouble jeopardy plea here o 42 N. J at 319.¢-See State‘v;:Dixon,

’:

10” 180 (1963) and cases cited in LeJambre, 42vNQJ. at 319‘,

| :1355 Second it is not ‘a’ bar if,\f ‘the former prosecution was’?fl:
procured by the defendant without the knowledge of the appropriate »
prosecuting officer and with the purpose of avoiding the sentence.
which might otherwise be imposed":' 81. ll(2)‘ﬁ Again, this s the.‘,'
law in New Jersey and elsewhere.» The assumption is" that the"State s
'interest in awoiding connivance by the defendant to pleadvin a
magistratels court to‘a:ninor offense and7therebyfavoid‘prosecution
wof a majorﬁoffense-can befadeduately_protected if the’appropriatei

'prOSecuting'authority is'giVen notice;” MPC Tentatiwefbraft No. 5,

65 (1956) The QEQEEEEE case, §E££2¢ specifically refefred to 8l. 11(2)v§i
fand adopted it as our’ 1aW.'V i _ s

"The second” subsection is designed to deal with a: danger
) somewhat akin to that suggested by the record here. The
“. very seérious ‘offense of robbery was clearly charged" in the! )
original complaint, when the magistrate voiced his mistaken Aﬁwfmm
" “understanding that the lesser offense of. larceny was;
-‘charged, the defendant's counsel stated his agreement, and
‘the matter‘was then permitted to proceed as it did to the:
disparate sentence without the consent or knowledge of the
county prosecutor. Under these circumstances, invocation
of the bar of double jeopardy would operate with gross
-unfalrness to the State and would tend to pervert the’ plea s
- legitimate and historic purpose of preventing oppression '
“ - and’ harassment. 42 'N.J. at 319 320,” SRR .

 See also State v. Dixon; 40 NvJ. 180 (1963). and Cf ) 13;25-1'and'

-{State v. Ashby, 43 N. J.'273 (1964) (law applicable after indictment) '
‘ -Notice-that,,under Section (2), the State must prove (a) '

"procurement" of the first prosecution by the defendant, (b) lack of Hp_,ﬁr




cts could not,

.ck of jurisdi 1i¢ﬁ wesfneeded./ Where the connivance is prior to the

1d upon §l 11(2)01 Since ‘procurement need be shown, perhaps the
leability requirement need not be as high as purposely vKnowingh:g
rocurement without purpose should suffice.‘ | o

4, Third is the situation where thevforner prosecutioan

esulted in a judgment of conviction which was held invalid in a

o . ‘\

ubsequent*proceeding on a writ of habeas corpus, coram nobis or

imilar process,v Agein, it is ‘no bar. 81.11(3); For‘our statute,
;helwords "petitionvfor4p0st?conviction relief“fshouid,be added to
‘he list\ﬁfssubsequent‘proeeedings;‘ This also‘is the iaw in New
ierseydend‘elseWhere;' ﬁThe,eourts agree that,it'shouid'bejimmaterial

ahether'theidefendantﬁattacks the judgment collaterally or by directh

appeal;?h,MPC Tentative_Dreﬁt No. 5, p.‘65v(1956). See In re Garofone,;'
B0 N.J. Super 259 (Law Div. 1963) affirmed 42 N.J. 244 (1963); In re =

Carter, 14’NFJ. Super. 5910(00. Ct., 1951);,<State v. Lamoreaux,

20 N.J. Suéer. 65 (App. Div. 1952) .

_ The same limitation upon a reprosecution found 'in 81, 08(1)
that a conviction of a 1esser included offense.is an acquittal of
the greater offense, although the conviction is subsequently set aside,

should apply here. If that is not considered to be implicit from

§81.08(1) and 1.11(3), it should be mede explicit.

fs{ Other State Codes:

(a) For Newaork; see 81,08 Commentary, sugré.»



: C (d) However, a prosecution is not barredm
within the meaning of this Section 3—-4 if the former*

SRR AR (1) Was before a court which lackedf
e jurisdiction over the defendant or the offense' orjv

A

(2) Was procured by the defendant without

o the knowledge ‘of the proper prosecuting officer, and with
* the purpose of avoidlng the sentence which otherwise might ~

be imposed-—

(c) Michigan s commission has recommended adoption.ﬁ'~%




PROOF BEYOND: A REASONABLE ‘DGUBT; AFFIRMATIVE. ﬁEFENSEs
~BURDEN OF PROVING FACT WHEN NOT AN ELEMENT OF AN
f.OFFENSE' PRESUMPTIONS .

'CTION 1.12;

‘ = 'No, person may be convicted of an offense unless each
_ement of such of fense is proved beyond a’ reasonable doubt.; In the
sence of such proof the innocence of the defendant is assumed

(a) require the'disproof of an affirmative defense unless
1d until there is ev1dence supporting such defense°»or B

P (3) A ground of defense is. affirmative,;within the meaning
F Subsection (2)(a) of this Section,vwhen. S -

o . 7 (a) it arises under a section of the Code which so
rovides;for“ IS R boored P T : A c

|
i
i . . JEN—
!

4

. (b) it relates to an offense. defined by ‘a statute other
1an the Code and such statute so provides' or .

: (c) it involves a matter of excuse or justification
eculiarly within the knowledge of the defendant on which he can
airly be required to adduce supporting ev1dence.

: (4) When the application of. the Code depends upon the ,
inding of a fact which is not an: element of an offense, unless the -
ode otherwise provides,t-‘ AT :

t
. P
S I
|

: . (a) the burden of proving the fact is on the prosecutionl~‘
r defendant, depending on whose interest or contention will ‘be
urthered if the finding should be made' and o -

(b) the fact must be proved to the satisfaction of the
ourt or: jury, as the case may be.n-’ T e .

e (5) When the Code establishes a presumption with respect to'ﬁ
ny fact which is an element!of an. offense, it has the following -
onsequences..;a.'_ c , ,c<m S C e o :

: | N o

e » (a) when ther‘ is' evidence of the facts whikh give

ise to the presumption, theiissue of the existence of the presumed
act must be submitted to the jury, unless the Court is satisfied )
hat the evidence as a whole clearly negatives the presumed fact; and

EO

(b) when the issue of the existence of the presumed
act is -submitted to the jury, the Court shall charge that while the
resumed fact must, on all the evidence, be proved beyond a reasonable -
oubt, the law declares thatithe jury may regard the facts giving rise S
o the presumption as suffic1ent evidence of the presumed fact. o

. z;;,ffn.




5 N "JA Presumptionlnot established by the Code- or inconsist ntf;
ith it has the‘consequenceSrotherwise accorded it by law.f‘ ne

§1 12 Commentary U

)l. This section, in paragraph (1) prescribes the conventionalff;

fequirement that the prosecutlon prove a charge of crime beyond a
reasonable doubt. Subsequent paragraphs recognize that this basicv‘fff;;i

i‘

requirement is not wholly unqualified injapplication because of

doctrines shifting the burden of adducing evidence, the burden of

proof and presumptions.* See MPC Tentative Draft No.u4, p{ 108 (1955)

- ‘friff Paragraph (l) ealls for proof beyond a reasonable doubt'“
of Aevery‘element of the offense That term is defined in“ﬁl l3(9)

to mean’such conduct or such attendant circumstances or such a result
of conduct as (a) is included in the description of the forbidden
conduct in the definition of the offense, or (b) establishes the,”
:required kind of culpability, or (c) negatives an excuse or justifi-(f

cation for such conduct, or (d) negatives a defense under the statute"

of 1imitations, or (e) establishes jurisdiction or venue.,

Our cases are generally in accord ~In State v. D'Orio,lqa'

:136 N.J L 204, at 208 (E &A 1947), the Court quoted, with apparent

approval 2 trial court charge which had said»that "the defendant is"““

”presumed to be innocent...and unless thepcrime charged in;each ofvitsff
’elements,’is proven against‘him beyond a reasonable doubt,_he is

}entitled to ‘an acquittal "f See alSo‘Statefv. Cutrone, 8vN J.'Super.

106,-ate111‘(App,‘Div. 1950) ("each and all of (the) elements (of

\
I
|

the crime charged)"); State'v{ DiRienzo 53 N. J. 360 (1969) (culpability), -

CState v. Adello, 91 N.J. Super. 457; 463 (App.vDiv. 1966). State v..

Tonnison,p92fN.J.fsuper. 452, at 456 (App. Div. 1966) (exception infyr‘

'the‘statute);)statefv. Walsh, 9 N;JJ”Super.‘AS at 46 (App. Div. 1950)




defendant),'State vo.Estrada, 35 N J. Super. 459 (Co. ,";IQSS):J'v

(Statute of Limitations) } No cases were found as to the: standard of

i

proofvinhjurisdiction and venue.‘in., State v. 0' Shea, 16 N. J.Hl;
at 5 (1954) In several states the law is that venue need only bef

proved by a preponderance of the evidence. .In some,_the same?is:trueei

of jurisdiction.” See MPC Tentative Draft No.jh, 109 (1955)‘ITThef;f?”

Prafters of the Code concede that there is much to be said for

distinguishing for purposes of the standard of proof lbetween thoset
facts which establish the criminality of the defendant s conduct and
those which}merely satisfy procedural requirements. 'They decided notir?

to make such a distinction,‘however, because of the "1arger difficulty

in presenting to a jury different standards for appraising different

features of the prosecution s case } Ibid.}i;_"

3._ The Code makes no effort to define reasonable doubt"

because of the Drafters view that "definition can, add nothing helpfulviﬁi

4.; ,ﬁg-u ot 5 _,‘ N A<

5 LoE ’ ~
to the phrase '_Our cases define reasonable doubt in a negative way.;

- , "A reasonable doubt is not a mere possible or imaginary
~doubt; it is that state of the - case,' where, after-an ~ =~ -~
examination and comparison of all the evidence you cannot
- .say- that you feel an abiding conviction to a moral certainty
of the. guilt of the defendant." State v. Cutrone, 8 N.J.
- Super. 106 at lll (App. Div. 1950)1." SR TSR :

4;f The Code chahges the verbiage of the usual referencef .
| .

‘to the "presumption of innokence found in our cases. State v;"'”

QEEEREEEXE’ 101 W, J' Super._539 (APP-,Div.,l968), State v-_Cutrone,_?

lsupra, State v. D Orio, supra.u,Because él 12(5) of the Code defines;yﬁr o




2

-

the.reasonable doubtgprovision, namely, thé”taséfbtfanjA%fifaét;véj
ﬁSubparagraph“(a) deals wit

fense. the case“vhereﬁtheﬁdenom natibh;

affirmative relieves the prosecution of the b rden of

a defense

ducing evidence in the first instance on the issue,‘the evidencial

rden is imposed upon the defendant.‘pUnless there is evidence supporting

e defense, there is ‘no issue on the point to be submitted to the jury.

however, there is evidence supporting the defense (whether
]

esented by the prosecution hr defendant), the prosecution has the

;rmal burden'ithe defense must be negatived by proof beyond ‘a reasonable

yubt o This is our 1aw when a defense is characterized‘as affirmative.wy'

gate7v. Abbott, 36'N.J. 635 ]2 (1961);,State'v; Fair, 45 N. J.‘7?;“9l'

L96S), State v. Chiareilo;76b N. J.tSuper;‘479;'ﬁ98f(dpp.-Div{r1961);.

‘ate v. Dolce,'41 N. J. 422 M32 (1964)

The Code does not attempt to state how strong the evidencev

JSt be to satisfy the test that "there is evidence 'supporting ther

efense.: The Drafters believed that this should be 1eft to the courtsff;
at Stated that "it Sh°“Xd SUffice to PUt the Prosecution to its Proof%‘“u
eyond a reasonable doubt that the defendant shows enough to justify
uch doubt‘upon the issue.v MPC Tentative Draft No.!e; _110 (1955)‘hm

hiarello so. holds.f Subsequent Supreme Court cases have ‘not addressed’

hemselves to the issue although they seem to approve Chiarello in

his regard. State v. Abbott supra' State v. Fair, supra.'

f6:ﬁ Having defined the effect of describing a particular"

il

~1ement as an'effirmative defense 'in Section (2)(3)’ Section (3)

efines when a ground of defense is affirmative.ﬁ First, provisionfu

s made in subparagraphs (a) and (b) for the cases in which either the

ther statute outside the Code so provides. Second is an*

ode or somel




tempt to state a. general principle’ for other situations, i e, ‘when.

: “of ‘excuse or justification peculiarly"_
iwithin-the: ‘knowledge: of = ‘the defendant ron.which he can fairly
be requir d'to adduce supporting evidence.";‘ : :

‘he Drafte th decision to makeia particular matter into an

SN EE

firmative defense as. a subtle balance which acknowledges that a,‘

=fendant ought not be required to defend until some’ solid substance

8 presented to support the accusation but, beyond this, perceives a'

LT

oint where need for narrowing the issues, coupled with the relative::

ccessibility of evidence to the defendant warrants calling upon him top:

resent his defensive claim.l ‘MPC Tentative Draft No.g4 p.,lll (1955)

‘he test of subparagraph (3)(c) seems to be that which has guided our

;ourts in assigning the term ' affirmative defense to particular matters. A
- ST SRR = AR S o

See State-VJLChiarello, supre; State v.:Abbott, Supra; State v. Fair,

supra; State v, Dolce, supra; cf., State v. Garvin, supra; State v.

1955);

New York Central R. Co., 37:NrJ. Super. 42 at 50 (App. Div.

State V. Blanca, 100 N.J,'Superi:24l, 248,(App§jDiv,”l968);'State V.
Rabatin, 25 N, J Super._24 ‘at 31 (App Div. 1953). | |

i ’"-? Paragraph (2)(b) sets forth a second exception to the .
fproof beyond a/reasonable doubt standard of Section (1) This_is where

f'defense, under the Code or another statute, requires the defendant to

iprove it by a preponderance of the evidence.; The:statute must plainly

irequire this.; The Code s position is not -to 50 shift ‘the burden of

most exceptional»considerations +  MPC Tentative .. o ﬁ

}proof except for "
}Draft No. 4~.p.»112 (1955); .Note_thatrthis 1s a situation where we

;are dealing with an element of the offense."When.not an element,'the

Tmatter is treated by Section (4) There,is, of“course, more. ..

to'a statute which switches'the burden of

constitutional doubt as

persuasion rather than merely switching the burden of going forward or -
. : el

Ida at 113 114 ; New Jersey now has. some

*rrFSPPPt19nr




tuations where’the burden of persuasion rests with the defendant. gﬁ;fff'”7

0

1sanity is an example.; State v. Molnar,V133 N J L 327; 331 (E &A.

i45), State,v. Cordasco, 2 th. 189,.196 (1949), State v Selfo,

3 N J. Super..472, 480 (App.xDiV. 1959), See State v. Lucas,’30 .“U

.J. 37 67 (1959)

Section (4) deals with findings of fact, called for in

pplications of the Code, as!to matters not an . element of an- offense 11'

ithin the meanlng of §l 13(9) | Illustrations are.j a. finding that

efendant 1acks mental capacity to proceed (84- 06(2)): a flndlng that

he defendant is a persistent offender (§7 03)’,3 claim of double

eopardy where the issue is the 1dentity of the person charged, __f

{ . \

.ubparagraph (a) distributes|the burden of proof to either the prose-

ution or the defendant depending upon whose interest or contention~

|
ill be furthered 1f the finding should be made. This is said to be.

:xisting*law.‘ MPC Tentative Draft No,.4; 114 (1955) ' Our cases

simply decide such 1ssues without giving them explicit treatment.'
i 1
See State v; Janieo, 9 N.J: ;Super.‘ZS; 32 (App. Div. 1950) afflrmed
| :
6.N. J. 608 (1951) : The standard of proof of Subparagraph (b), i i.e.,- o

l
that the fact “be established to the satisfaction of the tribunal

/

is intentionally ambiguous.; It is, said to mean at least proof by a

preponderance of the evidence but beyond that the issue is left to the
r .

courts._ The variety of situations requires flexibility. MPC Tentative

Draft No;{&, p. 114 (1955).

9.- Presumptions. Paragraph (5) deals with presumptions.;‘

It is addressed however, only to presumptions established by the

QCode with respect to any fact which is an element of an offense.

;The Drafters of the Code believe that existing formulations-—includingh.

fthat in our Rules of Evidence 13 and 14-—are not'"wholly satisfactory

avor"criminal proceedings .g MPC Tentative Draft No.ﬂ4f P- 114 (1955) th ,ifﬁ



' ~ The procedural.:framework established by section 1 13

,confines the need for::the creation of presumptions withi

" narrow bounds. .. If the legislative purpose is simply- to::
~.lmpose on : ‘the defendant ‘the burden. of .adducing exculpating

. evidence with respect -to .an.element of -an offense, that end
~can be accomplished by, denominating the ground of exculpation”

‘an affirmative defense.,..There is no need to put the matter,*‘ e

in the form of--a presumption; and the position will be  i.:v
clearer 1if it is not put ‘that way. -~ So, too,
“.lative purpose is :to 1mpose a burden of persuasion upon. the
defendant on some single 1ssue, the matter will be dealt::
with clearly by providing that the ground of exculpation

claimed 'involves ‘a defense which the defendant must establish =

by a preponderance of ev1dence.v Thus it is only when these
outright shifts of burden, whether of adducing evidence or

_of persuasion, do not produce the result desired that there
‘can be any need for the creation of a presumption. -

i
Cod

~  The typical,situdtion_is the case where what-is.sought

is a result that invoﬂves more than a shift in the-eyidential’

" burden and :less than a shift in the burden of persuasion.
"What is desired in this medial result 1s “that the proof of
‘given basic facts by the prosecution will shift to the
defendant the burden o6f adducing exculpating evidence in
disproof of the ‘presumed fact (as in the case of an affir-
mative defense) but,'more than .this, that proof of the basic
facts will assure that the issue-will be submitted to the
‘jury (unless the presumed fact is clearly disproved on all
“the evidence), without however altering the ultimate burden

of persuasion.4¥

.“7gf1t is clear that such a device ought not - be employed
A unless proof of the basic facts affords strong ground for
inference of the. existence of the presumed fact. e

To delineate the consequences of ‘a Code presumption,<7'

‘two alternative formulations are presented T R

o The first formulation [Which was ultimately adopted in

‘the Code] -provides that when there is evidence of the facts -

giving rise to a presumption, the issue of the existence

‘of the presumed factimust be submitted to the jury, unless

‘the court is satisfied ‘that the -evidence as a whole ‘clearly

" negatives the presumed fact. When the issue is submitted

to the jury, the court is to charge that the presumed fact
~.must be proved on ald the- evidence beyond a reasonable

doubt but that the law permits the jury to regard the facts

w.oglving riée to the 'presumption as sufficient evidence of the

if the 1egims'__,';,‘




presumed fach’

‘ In the absence of evidence to the contrary of the presumed
-fact, it requires that fact to be treated as established by
the proof beyond a reasonable’ doubt of the facts which give

~“*rise to the presumptioni’ “In such case there is no: 'issue for
~.the jury as ‘to the existence of the presumed fact but only
as to the facts which’ engender the presumption.‘;;.f ~ ~

: “The view of a" presumption as’ establishing a prima facie

. case with respect to the presumed fact and a permissive jury
inference as to its existence is probably that reflected most
commonly by the decisions in the field of penal-law. * #*
% % "It was COnsidered by the [Institute] to go as far. as
it is desirable for the legislature to go in attempting to
influence jury. findings with respect to the presumed fact,
given the right to ]ury trial and the general principle that
_calls for proof. beyond a reasonable doubt. :

- The alternative is favored by‘the Reporter.;..[because'
» l

{1) When there is no evidence to the: contrary of
the presumed fact, the presumption should have at least the
effect of an ordinary affirmative defense, foreclosing the
issue because the defendant has not sustalned the burden of
adducing evidence._t»;_ =

(2) When there is evidence to the contrary ‘which

does not clearly negative the presumed fact, so that the

"+ 1ssue 1involved 1is submitted to the jury, it promotes the
rationality of jury Judgments for the court to charge not

- merely that the law permits the inference of the existence
of the presumed fact from the.basic facts but that the law
declares that the basic facts, standing alone are strong
evidence of the presumed fact.

f Our present Evidence Rules,provide as follows.
e presumptlon is a qebuttable assumption of fact resulting
from a rule of law which requires such fact to be assumed
-from another fact or.group of facts found or otherwise
-established in the action. 1f "evidence to the contrary
of a presumed fact 1s offered, the existence or non-existence
‘0f such fact shall be for the trier of fact, ‘unless the
evidence is such that the minds -of reasonable men would not
';differ as to the existence or non- existence of the presumed
fact. (Rules 13 and 14) S
. , : :
The Code formulation is 1n accord with our present law, i.e., the

v presumption establishes a)prima facie case with respect to the

_presumed fact and a: permissive jury inference as. its existence.‘:

The alternative gives greater weight to the presumption.'f;wri'wvl

'tate.v DiRienzo, ‘53 N.{. 360 (March 4 1969), State,vr Humphreys,v




wishesdto recommendgthe alternative for use in the;Code

H}iOI The Code does not establish any presumptions unless o

the hasic facts standing alone are strongly probative of the presumed

fact in the light of general experience and unless the presumption.;

does not cast an unfair burden on the defendant.f cf., State v.

DiRienzo,:supra' State V. Humphreys, supra.”

11: The Code does not affect presumptions whichvare not
established by the Code, unless they are inconsistent withvit, as tithfj _TW
when a presumption has been superseded by.particular provisions.”‘Seeh

. MPC Tentative-Draft No. 4, pp._117-118 (1955) .

12,;.0ther State Codes: E 3 ol

(a) Wisconsin:

' 8939.70 Presumption of innocence and burden of

'proof.

"No provision of the criminal code shall be
construed as changing the existing law with respect to
presumption of innocence or burden of proof

(5)’ ‘Illinois Criminal Code of 1961'

§3-—1.‘ Presumption of Innocence and- Proof of

Guilt. .

Every person is presumed innocent until _
proved guilty. No person shall be convicted of any offense’
'unless his guilt thereof is proved beyond a reasonably doubt.

§3--2.: Affirmative Defense

: (a) "Affirmative defense" means that unless =« -
the State s evidence raises the issue involving the alleged -
defense, the defendant, to raise the issue, must present some
"evidence thereon. : : :

- ~(b) If the issue involved in an affirmative'
defense is raised then the State must sustain  the burden of_
proving the defendant guilty beyond a reasonable doubt as to

" .that issue together with all the other elements of the offense.

—= A saN

-f.(cjn The Michigan Commission recommends adoption of



L(d} New York Penal Law.ffﬂt

325 00 Defenses,_burden of proof.?¢'

SR Al - When. a"defense '-other than an‘f
affirmative defense define by statute 1s raised at a

ftrial
beyond a reasonable doubt.L;:ﬁ~'w_w,m

2. When an offense declared by statute

eto Be an affirmative defense' 1s raised at a trial, the

- defendant has the burden of establishing such defense by ‘a
preponderance of the evidence." o

the people have the burden of disproving such- defense'v'fz“




e (1) statute includes ‘the Constitution and a local
aw or, ordinance of a;political subdivision of the State' S

(2) act"'org_action- means a bodily movement whetherfﬁ

oluntary or involuntary,t;”

“:(3) voluntary“ has thé“méaniﬁg specified in Section_

V013

| femtssion” seans 4 Fatiure g0 acti

(5) COndUCt" means an-action or omission and its
where relevant, a series of acts and

accompanying state of mind, or,
omissionj * 7 - '
T :=(6) "agctor" includes;'mhere relevant,

of an omissiony j T R DR T
--(7)j"acted"'includes,'where'relevant,vfomittedmtO“act";'
(8) "person", "he" 'and"aCtor"‘lnclude any natural person

and, where relevant, a corporation or ‘an unincorporated association,

(9) element of an offense" means (1) such conduct or
(1i) such attendant circumstances or (iii) such a result of conduct

as - S . ‘ o -

(a) is included in the description of the forbidden-.'

conduct in the definition of the offense' or REtE

(b) establishes the required kind of culpability. or

conduct;’or

‘limitation
(e) establishes jurisdiction or venue'df

(10) material element of ‘an. offense means an element.

that does not relate exclusively to the statute of limitations,
~ jurisdiction, venue or to any other mattervsimilarly unconnected with

(1) the harm or evil, incident to conduct, sought to be prevented by
- the law defining the offense,
or extuse‘for”such conduct;

o (1) purposely has ‘the meaning specified in Section
2 02 and’ equivalent terms such as "with purpose,,: "designed" or, :
,‘"with design" have the same meaning,4 N P T B

(12) "intentionally orf

a person guilty__?_A

(c) negativesjanxexcuse or justification for sucharp

(d)jnegatives?aqdeEEnsefnndEritheustathteJij e

‘or (ii). the existence .of a justification_,l

"with intent" means'purposéiygi:] :




Skl e (13) "knowingly has the meaning specified in Section
2;02»and‘equivalent terms~such as "knowing"~ "wfwith knowledge" have
the.same_meaning,f R e - SRR : SPRD

2:02pand,eduiva1ent terms_ such as’ recklessness or with.recklessness

have”the‘same meaning;

(15) “negligentiy" has the meaning specified in Section
"with negligence"” have

2.02 and equivalent terms such as "negligence" or
the same meaning,,‘ AR

3 (16) reasonably believes ‘or "reasonable belief"

designates a belief which the actor is not reckless or negligent in

holdingg

k. ok k%

g1. 13 Commentary

’il.' Except for paragraphs (9) ‘and (10), none'of_the

definitions in: this section is independently important but they have

' influence upon the meaning of other 1mportant Code provisions. . Their

validity is best appraised in the specific context of those Code

vprovisions where they appear.

2{: Paragraphs (9) and (10) are of sufficient general

significance to make comment upon them worthwhile, at thls point”

"The ingredients of criminal offenses necessarily consist

of (1) specified conduct or. (2) specified attendant circum- .
stances or (3) a specified result of conduct, meaning by :
conduct, as paragraph (5) provides, action or omission and
its accompanying state of mind. - The term 'element' is
commonly employed to designate any such ingredient of an
offense. ' There are, however, ambiguities in current usage,:
especially whether 'element' includes those facts about the
conduct or the circumstances which negative defenses on the
merits (e.g., the fact that homicide was not in necessary
"self-defense) or show that it occurred within the period for
which a prosecution is not barred by limitations or establish
‘jurisdiction and venue. It has proved convenient for the
pruposes of drafting to define 'element of an offense’

- broadly enough to include all ‘such facts as 'element’'.

' Paragraph (9) expressly so provides. ) :

While this broad definition of element'
the purposes of the procedural provisions (cf. Section 1.12), -
it 1is obviously too brcad for the purpose of the culpability_,

. .provisions  (Section 2.02 et.seq.). Here what is needed is
"a concept that delineates the types of elements to which .

(14) recklessly" has the meaning specified in’ Section?‘

is useful for o




quuiasutur OF VOLUNTARY ACT; OMISSION AS BASIS OF '5j{ﬂ‘”

SECTION 2.01
- " LIABILITY; POSSESSION &S AN ACT. ot

i o (1) :A person is: not guilty of an offense unless his- liability
is based on conduct which includes a voluntary act or the omission to ..
perform an ‘act of which he 1s physically capable.:,ﬁ R -

ST (2) The following are not voluntary acts: within the meaning
of this Section. : . o o : ‘

L

(a) a reflex or convulsion,
- . . “»

'r(b) a bodily movement during unconsciousness or sleep,f o

o 4 (c) conduct during hypnosis or resulting from hypnoticfz,
suggestion; & 7 . LE A o
. (d) a bodily movement that otherwise is not :a product

of the effort or determination of the actor, either conscious or

habitual.
(3) Liability for the commission of an offense may not be
based on an omission unaccompanied by action unless' _
. (a) the omission is expressly made sufficient by - the
law defining the offense' or - -
A (b) a duty to perform the omitted act is otherwise
imposed by law.‘ :
(4) Possession is an act, within the meaning of this Section,

bthe possessor knowingly procured or received the thing possessed or was
‘aware of his.control thereof for a sufficient period to have been able

‘to terminate’ his possession.

X Kk ok Kk

- 82.01 Commentary

1. Suhsection_(l).states_the'necessary condition for criminal

:%liabilitypthat‘conductlmust include afvoluntary act or the omission

- The

 to perfofm”an act of which the actor is physically capable.
requirement is”reflective of the fact that the‘lancannot hope to deter
'"involuntary movement or to stimulate action which the actor cannot

- PhYsically perform.j Further, formal social c°ﬁdeﬁ“ati°n through in 3

. %riminal conviction in such a situation would be inappropriate--other

menas-of social control should be.employed; See MPC Tentative Draft

if



are defined in Sl 13(2) 'voluntary" inv;‘{av

'“Act" and "action

.Sl 13(3) and "omission in Bl 13(4)

P

The statement is reflective of the present law in New

=Jé£'ey; State V. Labato, 7 N J. 137 at 148 (1951) ("Some act of

fcommission or omission lies at the foundation of every crime. l;

State V. Cooper,‘l3 N. J L. 361 (Sup. Ct. 1833), State V. Gooze,.d

14 N J Super. 277 (App. Div. 1951), (Dizzy spell from a disease knownp.' R

asn"Meniere s Syndrome where defendant knew of his susceptibility to-

such incident), In re Lewis, ll.N J. 217 (1953) (Falling asleep while~-

driving under circumstances where defendant knew of hlS being extremcly

3.

tired.).:-i' o o _' L x :rllg

- 2, The Drafter s Notes accompanying this prov151on make it -

clear that the formulation will not require that liability must be

based on the voluntary act or the omission simpliciter, but rather that

iliability may be based upon conduct which 1ncludes such act or omission,

MPC Tentative Draft No.'A, p. 120- 121 (1955) This is intended mot to
preclude 11ability in 51tuations such as the ggggg and ngis cases,
'-where liability is based upon the.entire course of conduct, including
;lthe specific conduct that resulted in the injury See also People V. .
Decina, 2 N.Y. 2d 133 138 N.E. 2d 799 (1956).

o .f3.a,Subsection (2) sets forth limitations upon the general
rule‘of subsection (l) by defining certain items which are not to be
,ifound to be voluntary acts for this purpose.‘ It isvclear that reflex
. actions and convulsions must be excluded The same is true‘of uncon-
sciousness and of sleep when those terms signify a total collapse or':
i:coma.- In the case of unconsciousness, there are states of physical

_,activity where self avareness. is grossly impaired or. even absent, such

\as epileptic fugues, amnesias, extreme confusions, etc.lSee authorities




ited in MPC Tentative Draft No

éof*sleep which may give rise_to total»unconsciousness,-somnambulismvj

;even to a clouded state betweendsleep and wakefulness.: See Fain v.

iCommonwealth, 78 Ky.‘183 (1879) and discussion in MPC Tentative Draft

;No,h§3 p.;122 (1955) The Code s position is to define neither

unconsciousness nor sleep but to leave-the definition of(theseht’rms.

m;ovthe judiciary.u The New Jersey case of State v. Gooze, supra, .

discusses both unconSciousness and sleep as being analogous to the

fisituation it was there consideringi(i e., severe dizziness while conscious)f
" but it had no occasion to examine the fine meanings of these termslhp v 7}

| In.the eventvthe Commission wishes to exclude_partial |
;ﬂconsciousness situations, as . above dlscussed from'the definition‘ofgm'm
;?voluntary act; that should be done by replac1ng the word unconsciousness"
iiin 52 01(2)(b) with "coma" and/or adding themmodifiers ftotal

i;unconsciousness during before the'word "sleep".xlThe effect of this

.onuld be to require persons who commit crimes: during periods of active

;~automatism to. meet the test of responsibility set forth in 84. 01'-£is‘f
b4, Hypnotism has been thevsubject of‘eatensive scholarly
,dgbate;-and of“yirtually‘no cases. The Codefs-position 1s!that,
‘despitepthehactor's consciousness, his‘dependenceAnpon_the‘hypnotist‘
‘shpuld.lead_to_the conclusiontthat.his act is not_voluntarv.

MPC Tentative.Draft No. 4, pi 122 (1955) B Some authorities have taken
:he opposite position based on the view that the weight of opinion is
»that a person, while hypnotized cannot be forced to perform acts which
;are repugnant to him. But see‘Williams, Criminal Law 768 (2Ed. 1961)
;1:5.' Peragraph Q(d) is}intendedpto be a residual.category of
nvoluntary movementsvwhich ;otherwise are‘not avproduct of.theleffort
orgdetermination of the actor,,either conscious-or habitual" | ihev

to parallel the restatement of Torts definition of aCt“aﬂ,f

’nq icv;ﬂ 'avfa?ﬂ:1 manifestation of the actor s will"f



hutfto avoid the use of the ideal of will" 5lt would cover thefh

classic situation where ‘the actor is moved by force.

when omissions unaccompanied by action suffice for 1iability.‘3The3*

omission must be one of two sorts: . (a) it ‘may be ‘made expressly

sufficient by the law defining the offense.‘-Illustrative under present
’1aw is N. J S. 9:6- 3 ("Any parent,..of any child who-shall ;.be;.;ii?:
'neglectful of such child..‘shall be deemed to be guilty of a misdemeanor.

:Illustrative under the Code is §230.5 (“"A person commits a misdemeanor

if he persistently fails to provide'support which he'can provide and .

which he knows he is legally obliged to provide to a spouse,mchild or1

'other-dependent. ) (b) It may arise out of a duty to ‘perform the omitted

act whichiisvotherwise imposed by 1aw."Thus, under the Code, as well

as under existing law, the duty to act may arise under some branch'

of the eivil law. " MPC Tentative*Draft No. 4,’p. 123. Wechsler and

1Michael A Rationale of the Law of Homicide,'37 Colum. L. Rev. 701

1751 (1937) " State v.'o Brien, 32 N.J.L. 169 (Sup. Ct. 1867) (Failure'

;of railroad switch operator to perform employment duty)

"1.) Possession-as an ‘Act. -At common law, an indictment

‘;charging.a person with having had something in his possession-for a.
';criminal purpose was bad because it ~did not charge an act.} Williams;A
_spriminalﬂbaw: ‘The’ General Part 85, p. 8 (2nd Ed. 1961) "Procuring"
or "receiving could, however, constitute a crime because it is an
’act and those acts could be: evidenced by possession. ~Ibid. Today,
many statutes make bare possession criminal. See _;g; NJS 2A 94-3
hv(possession of burglary tools), NQJ.S. 2A: 112 2("keeps...any slot

E machine") N J S. 2A 121 3 (possession of lottery paraphernalia),

ﬂiN J S. ZA 151 41 (carrying, holding or - possessing weapons), ‘N.J.S.

:5A 151-59 (nossessing or carrying bombs) ? The problem is that of o

‘{fo Subsection (3) states the conventional provision as tOth“




“under

nterpreting the word ?possession" S0 as'tonmekeeit‘an "act!

2 Ol(l)»_lIt’is important to distinguish this question,'f{

1ental el ment necessary 'o'make"the possession an act, fromvthe

|uestion ofnthe mens rea or mental element with which the possession"(

st take place to make the possession criminal _'This is done by'

;2 01(4) which provides that possession is an act if thev possessor

<nowing1y procured or received the thing possessed or was aware of hisﬁf

control thereof for a sufficient period’to have been able to terminate'f

his possessionr

IN

In State v. Labato,‘7~Nsd. 137 (1951) the court was. faced with the

issue of'interpreting the term _possession- in certain gambling'

statutes{ ‘The question arose in the context of a double.jeoperdy

issue:

" "Here, it was the possession of the contraband memoranda
that’constituted the subject of both prosecutions; and thus

“there was the requiSite identity of offenses, even though

~criminal intent or 'guilty knowledge' i1s an element of the’

" one statutory class but not of the other....It was suggested
on the oral argument that unknowing possession is punishable
under the Disorderly Persons Act, while knowing possession -
is the offense dénounced by the" Crimes Act, and so they are
separate and distinct offenses....But knowing" possession, as
distinguished from knowledge of the illegal character of the

subject matter, is equally an element of the offense rendered L

punishable under the Disorderly Persons Act, for otherwise
seeming 'possession' by accident or the design of another,
‘without the knowledge of the accused, would suffice; and it

. is not within the competency of the lawgiver to render that
criminal which in its very nature is innocent and essentially
nonculpable....Some act of commission or. omission lies at the

foundation of every crime....

- "'Possession ...signifies an intentional control and
dominion....Animus possidendl is of the essence of possession.
- Such was its primary meaning under Roman law. 'Possession
"1is the occupation of anything with the intention of exercising
-the rights of ownership in respect to it.' ...Under the cited -
statutes, 'possession' imports 'corporal possession in fact....
. The elements of this possession are: First, mental attitude
.of the claimant, the intent to possess to appropriate to
. oneself; and, second, the effective' realization .of this
'ttitUde. Effective realization- involves the relation of the -
~~ladmant t+n other persons, amounting to a security for their

"The Code provision is in accord with existing Vew Jersey law.



~noninterference, and the relation.of the .claimant: to the .
materils thing itself, amounting to a security for exclusive
‘use at will.,  :All the authorities agree that an intent to-
exclude others must coexist with the external facts, and must
be fulfilled in the external physical facts, in order to:
constitute possession. "It is this requirement which prevents‘
‘the man in whose building, or automobile, or traveling ‘bag,
-or pocket, ..liquor found, which was surreptitiously placed
there by another, from being a violator of the law.'...

There -must be 'conscious' possession...This definition has
‘general acceptance....The principle is embodied in the
) Restatement of .the Law of Torts, section 216.gn

, , "Knowing posse351on is not to be confused with criminal
intent or guilty knowledge. * * *# * [, . The criminal mind 1is
not essential where the Legislature has so willed. The doer
. of the act may be liable criminally even though he does not
know the act is criminal and does not purpose to transgress
" the law. But i¢ is quite another thing to assess with
¢riminal or penal consequences the unknowing 'possession' of
- contraband articles., That would constitute an abuse of the

© police power."(7 N.J. at 147-150 (Citations omitted))

Labatovwas followed in State v.vDiRienzo; S3,N.J. 360, at 369-370.

(196_).'.There the court defined "possession" as “intentional control

.and dominion' over stolen property which was distinguished from the

'State S: bruden of prov1ng guilty knowledge, i e., that the defendant
possessed the goods knowing them to be stolen.

"'Intentional control and dominion means merely that the
defendant was aware of his possession: - 'One who has the
physical control of a chattel with the intent to exercise such
control either on his own behalf or on behalf 'of another is
in possession of the chattel.' Restatement Second, Torts -
8216, comment b. : ’ '.

v:B. Other State Codes;h

(a) The California'Penal Code Revision Project (Tentative'

~Draft No. 1, 1967) has substantially recommended the adoption of §2.01.
- In defining ”voluntaryvact“; however, rather than using the negative
vldefinition of-§2.01(2), it simply states:

"A voluntary act is one performed consciously
as a tesult of efFort or determination. (§401(1))

(b) New York and Michigan have identical statutes
‘New York Penal Law 8815 00(2), 15.10 and 15.00(3) and Michigan




de (Final Draft, ll ;; ’?hhvi310) whlch seem’ to be.

1bstantially th ‘sam

: “"The. minimal requirement for criminal liability is the *
. performance by a person of conduct which includes a voluntary
.act or the omission to.perform an act which he is physically

'capable of performing.?p,;ﬁ;_r e e :

- f101untary_act'_means a bodily movement performed. '
consciously as a result of effort or determination, and
includes. the possession of property if the actor was aware
of his- physical possession or control thereof for a

'Jsufficient period to have been able to terminate 1t.

:as the Code but which are somewhat condensed"‘ﬁji"(

'Omission means a. failure to perform an act as” to which B

a duty of performance is 1mposed by law

(c) Illin01s has adopted a substantially more condensed

;ersionv(lll, Criminal,Code, 884-1 and-4-2):

"A material element of every offense is a
voluntary act, which includes an omission to perform a duty
which the law imposes on the offender and which he is
physically capable of performing.

Possession is a voluntary act if the offender
knowingly procured or received the thing possessed, or was
aware of his control thereof for a sufficient time to have

- been able to terminate his possession

(d)lThe Connecticut; Wisconsin and New Mexico Codes”

o not include a provision on the act requirement.




§ 2.02. GENcRAL REQUIREMENTS OF ° CULPABILITY

(1) Minimum Requirements of Culpability. Except as provided
tion 2.05, a person is not guilty of an offense unless he acted’
aly, knowingly, recklessly or negligently, as the law may require,
espect to each materlal element of the offense.: . '

(2) Kinds of Culpability Defined

(a) Purgoselz

A person acts purposely with respect to a material element
of fense when. o : v : . , _ .

v _ (i)aif»the element involves the nature of his
t or a result thereof, it ‘is his conscious object to engage in
t of that nature or- to cause such a result' and :

(ii) 1f the element inv01Ves the attendant
stances, he is aware of the existence of such circumstances
believes or hopes that. they exist.‘

(b) KnOWinglz.

"A person acts knowingly with.respect“to_a material elementefﬁ
offense when: : : 8 Ce

(1) if the element involves the nature of his conduct
attendant circumstances, he is aware that his conduct is of that
or such circumstances exist, and : :

{

(ii) if the element involves a result of his conduct
aware that it is practlcally certain that hls conduct will cause
i result.

(c) Recklesslyi’n

_ A person acts recklessly with respect to a material element{~”_
offense when he consciously disregards a substantial and unjusti-
» risk that the material element exists or will result from his o
't. The risk must be of such a nature and degree that, considering
tture and purpose of the actor's conduct and the circumstances.
to him, its disregard involves a gross deviation from the standard
1duct that a law- abiding person would observe in the actor s' BT
:ion. : : B

(d) Negligentlx

A person acts negligently with respect to a material element :
offense when he should be aware of a substantial and. unjustifiable
that the material element exists or will result from his conduct., .-
isk must be of such a nature and degree that the actor's failure
rceive it, considering the nature and purpose of his conduct and:
ircumstances known ‘to him, involves a gross deviation from the
ard of care ‘that ‘a’ reasonable person would observe in the actor s
tion.. - : R S -
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- (3) Culpability Required Unless Otherwise Provided "When

the culpability sufficient to establish a material element: of an offense”
is not prescribed by law, such’ element is established if° a person actS‘.
purposely9 knowingly recklessly with respect thereto.T'v- ‘

v (4) Prescribed Culpability Requirement Applies to All
Material Elements. When the law defining-an offense prescribes. the -
kind of culpability that is sufficient for the commission of an offense,
without distinguishing among the material elements ‘thereof, such provi-
sion shall apply to all the material elements of the offense, unless.a,
contrary purpose plainly appears.“wT : SR

_ (5) Substitutes for Negligence, Recklessness nd-Knowledg
When the law prov1des that negllgence suffices . to. establlsh an element:
‘of an offensel- such ‘element also {is’ ‘established if"a person ‘acts purposel
knowingly or recklessly. ‘When recklessness suffices to, establish an:
element, such element also ‘is established if ‘a person ‘acts pruposely )
or knowingly. When acting know1ngly suffices to establish an element,
such element also is established if a person acts purposely.p e

(6) Requirement of Purpose Satisfied 4f Purpose Is -~
Conditional When a particular purpose is an element of an offense, ‘
the element is established although ‘such purpose is ‘conditional, unless
- the condition negatives the harm or ev1l sought to be prevented by the :

_1aw defining the offense.r‘l SREEL LY Ob a0 D i Rt : B

() 'Requirement of Knowledge Satisfied by Knowledge of &
High Probability. When knowledge of the existence of a particular
fact is an element of an offense,:such knowledge is established if .a-
person is aware of a high probability of its ex1stence . unless he -
actually believes that it does not exist.:: S RO RN

. (8) Reguirement of Wilfulness Satisfied by Acting knowinglz.
A requirement that an offense be committed wilfully is satisfied if a
person acts knowingly with respect to the material’elements of" the ~= b
offense, unless a purpose to 1mpose further requirements appears.»

5 - G Lk S

(9) Culpabillty as to Illegality of Conduct.w_Neitherp,' .
knowledge nor recklessness or. negligence as-to whether:iconduct consti—?

.‘tutes an offense or as to the existence, meaning or application of the
law determining the elements:of:an:offense is an’ ‘element of" such o fense
unless the definition of the offense or the Code 80 provides.f{

(10) Culpability as’ Determinant of Grade of Offense. When-

‘the grade or degree.of an offense: depends-on-whether -the- offense is
committed purposely, knowingly, recklessly or negligently, its grad
or degree shall be : the ‘lowest for which the. determinative ‘kind of“

.offense,
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jculates the general menshrea rehuirementsffor the'establishmentﬁwvw

liability, i;glflthe ééﬁé{éi“?};mswq£k~fof”aéfining the terms
LEh‘defiﬁe_tne”méhééiféléméhf5ﬁécéééary'for’ésch of’theicodeis7d
scific offenses. '

There 1is nothing”likethisfihlthe'ekiSting.New’Jersey:

atutes;_WMental”elementstfor crimes are now set forth by the use in

atutes of'terms snch asH"nnlanfnlly“{J“maliciously", “intentiohally",

ie. The task of* defining those’ terms in such ‘a’ way as to give ‘them

1e meaning appropriate for the particular crime is left to the

udiciary. . |
,2; ‘TheﬂaoproaChiof‘the'Codezis’based"on'the€view that’it?is

ecessaryffor clear analysis that,the‘qnestion of’the kind'oftliahility'.

equired to establish the commission of an offense be faced squarely

ith respect to each'material element of the crime. " As indicated in

§l.13, the concept of "material element", include the facts that

negative defenées on thefmerits:as%nell as the facts included in the
definition.ofwthe"crinefi’MPC”Tentatiye Draft No. 4, p. 123 (1955)

The example given by the‘Drafters of ‘the Code shows “this approach to be'
in accord with the modern ‘New Jersey cases.: They point out that in a

murder .case “the prosecution must normally prove an intent to" kill or

to cause grievous bodily harm to establish “the required culpability

with reSPect to the element o the' crime involving the result of the:“*”h‘

defendant's conduct. But if self defense is claimed it is - enough'for

Thus,

to act did not rest upon reasonable grounds,~ as tO'thé%f

‘whereas as” t‘

:173 124

“}316 (1960

i




T "'TM*,; o Tp- ‘.v‘“:;it v .:;T_' A

"Under‘the Code, thefefore,-the,prohlem of'the‘kino Of'culpa~
dlity that is required for. conviction must be faced squarely with -
cespect to each material element of the offense, although the answer
say in many cases be the same. with respect to each such element.ip
ﬁPC'Tentative‘Draft Noi 4, p 124 (1955) |

3. ”The [Code] acknowledges four different kinds of culpability..
purp056; knowledge, recklessness and negligence._ It also recognizes -

that the material elements ofvoffenses;vary‘in that | they may involve

(1) the nature of forbidden conduct or li)vthe attendanc_circumstancesg«%i

or (B)Athe result of conduct.' Wiﬁh‘respect to each of thesepph;ee'-

types of elements, the[Code}attempts to define each of thepkinosiof
culpability that may -arise. The'resulting distinccions\are, wezchink,
vboth necessany and sufficienc.for che:general‘purposes of penalbé |
legislation." | | |
"The purpose of articulating these diSLinctions in detail

is, of”course,'to promote the clarity of definitions of. specific>
cnimes and to dispel the ohscurity with which thegCulpability,fequire;
ment is‘often treated when such conCepts as féenenal’c:ininalmintenc;,
i;mens rea; 'presumed intent',_'malice','wilfullness‘,_lsciéntegq andshﬁlll
the like must .be employed + MPC Tentatlve.Draft No.“4, _124 (1955)

-

'4. “"In defining the kinds of culpability a: narrow distinc—sfn”

cion is drawn between acting purposely and knowingly....Knowledge that;;
the.reguisite external circumstances exist is a common.element in bothjv‘

';°°?F3Ptions.3‘But action-isinotipurposive.with respect :

0x the result of the actor's'conduct unless'it nas his conscious object

g rne*—‘-

ftO"Pérform'an action of that nature orito cause such a tesult

iscinction is no doubt inconsequential for most purposes of liability,




ting knowingly is ordinarily sufficient {;But there are areas where

,“e discrimination is required and is made under existing 1aw uusing

Lﬂg awkward concept of specific intent""*'ld at - 124 125

The New Jersey caees now embody such a concept of purposely

glthough they do not employ such a term. Examples are State v. DiPaolo;

34 N. J.'279, 295 (1961) ("We are here concerned with the category
:Aescrlbed [in the murder statute] as a willful deliberate and premedi-

;tated killing....As settled by judicial construction,'the first element'

tﬁa premeditation,_which consists of the conception of the design or-w
tplan to kill, . Next comes deliberation.i The statutory word 'deliberate
idoes not mean fwillfulf or”fintentional"as the word is’ frequently used
~in daily parlanceiv;Rather itvimports 'deliberation Aand requires a
;reconsideration_of-the desiénitohhill . a- weighing of ‘the pros ‘and- consv

- with respect to it. ‘Finally;gthepword;:willful'_signifiesianfeintentionai

- sxecution of the plan-tokkillhwhiChrhad'been conceiyedvand deliberated

upon."); State v, King,'37hN.i¢ 285 (1962),,State‘y;'Weleck llOAN.J;F
:>355 at 373 (1952) ("We recognize ‘that to be guilty of an attempt to
commit a crime .a defendant must have 1ntended to commit the crime

daitself "):.State v, Davis, 38 ‘N.J. L. 176 (Animus Furandi for 1arceny.—

:'-i..it has been uniformly held that the felonious intent must: manifest

ifé purpose to deprive the owner wholly of his property."), State v,

'rladger, 94 N. J. Super.»205 (App. Div.ﬂ 967) (obtaining money under

T false pretenses with intent to cheat or:: defraud"‘under N J>S’

5. "A broader discrimination is perceived between acting

'either purposely or knowingly and acting recklessly° As the Codeuuses T




'3 relates to the nature of the actor s conduct or to the existence .

RN

the requisite attendant circumstances or to the result that may

ue 1s immaterial the concept is.the same.l The [Code] requires,
;ever, that the risk thus'consciously disregarded-by the.actor,be
pstantial and‘unjustifiable; even'substantial risks may be created
:hout recklessness when the actor seeks to serve a proper nurpose....
_cordingly, to aid the ultimate determination, the [Code] points

xpressly to theofactors'toube weighed in judgment:‘ the natureland

Lgree of the risk disregarded by the actor,.the nature and purpose of

1is conduct and the circumstances known to ‘him in acting. h~w%,
"Some,principle'must articulated' however, to indicate what

final judgment is demanded after everything is weighed There is noA

way to state this value- judgment that does not- beg the question in the

iast'analysis; the pointgis that the jury,must eValuate'the conduct end_hv

determine'whether'it should hehcondemned.fmThe [Cédels:fherefore;

. proposes that.this difficultyﬁhe:acceptedifranklyiand,the'jury.ashed

if the defendant's conduct'inyolyed 'Culpabilityﬁof'high.degree'.A The

An‘ternative suggested asks if it 'involves a gross deviation from proper

vgstandards of.conduct';» This formulation is designed to avoid the'

5

‘difficulty\inherent,in defining’culpability'in terms of culpabiiity, »
- but the accomplishment seems hardly more “than verhal it does not
,’éally avoid the tautology or beg the question less.i Itimay, however,”'

1‘he a betterfway to put’the issuetto a'jUry,lespecially as some'of the

conduct to which ‘this section must apply may not involve great moral

7ﬁulPabillty, even when the defendant acted purposely or knowingly, as

”in the violation of some minor regulatory measure.: MPC Tentative"'

125-126 <%955>””

;."pp-ﬁ

'thefﬁinal”standardiﬁv



must be of such a. nature and degree that, considering
the nature and purpose of the actor's conduct and the circum-
stances known to him, its disregard involves a gross deviation
from the standard of conduct that a law-abiding person, would
observe in the actor's situation"”. MPC 82.02(2)(c).. -

There avre New Jersey cases which usedlanguage_vhich seems toO

Pcoonize the distinction drawn by the Code between "knowingly aﬁd

recklessly'" based on the degree of risk that the materlal element will

ceur.. It seems clear, however, that it is impossible to exactly
quate our case definitions with those of the Code. For example,'in

mate v. Gooze, 14 N.J. Super. 277 (App Div.,1951), the Court 1nter—

yreted a statute which requlred that the defendant act "carelessly-and
,aedlessly in willful and wanton disregard‘of thevrights and safety
¢ others.": | i o > R

. "Generally, the negligence required to support a criminal
charge for a death caused thereby is more than ordinary common
law negligence and is something more and greater in degree than
negligence to impose c1vil.11ability... In this second class
of cases the rule is a broad one, as it regards as criminal’
negligence any act or omission done or left undone, as the: -
case may be, ‘in reckless disregard of the life or safety of
“another'...Such negligence is often described as ‘gross® ..
negligence, the word 'gross' in this collocation implying
an indifference to consequences...'The statute [in question]
according to ‘its plain words, makes the act of operating a
‘motor vehicle in a way 'so that the lives or safety of the
public might be endangered' a criminal offense.» It is that
~act which is penalized. The intent with which the act is
done is an immaterial factor.' Gross negligence includes a
'wanton or reckless: disregard of the rights and safety of
others.'...'To estab}ish a willful or wanton injury it is -
necessary to show that one with knowledge of existing ‘
conditions, and conscious from such knowledge that injury -
will likely or probably result from his conduct, and with-
reckless indifference to the consequences, consciously and
Intentionally does some wrongful act or omits ‘to ‘discharge -
some duty which produces the injurious ‘result...Our courts:
make a distinction between gross negligence and willful and*
wanton disregard of the rights ‘and safety of others. To ¢
constitute willfulness, there must be design, purpose,- intent
to do wrong “and inflict injury. “To conetitute wantonness i
" the party doing the .act, or failing ' to act, must be conscious
of his conduct, and, without having-the intent to -injurej EESE
" must be conscious, from his knowledge "of existing circumstancesM”’
and conditions- that his conduct will naturally and probably |
result in- injury.go.To constitute willful or wanton misconduct,
“the wrongful act: willfully done must- be -*of 'such a nature

'"fqthat the in3u1y complained of is”the?obviously natural{result
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" to .be expected therefrom. This is so.because the law presumes
‘that a wrongdoer  intends what he knows, or should know, to . .-

" .be the natural consequence -of his wrongful act'...'it is . ".°
clear as is saild by Dr. Wharton, in his work on Criminal Law

- (section '1003) that where death is the result of an occurrence
unanticipated by the defendant, but which arose from his -
negligence or inattention, his criminal responsibility depends
on whether or not the injury which casued the death was the
regular, natural and likely consequence of defendant's :
conduct. If it was, then the defendant is subject to indict-
" ment. If it was not, he cannot. properly be charged with a .
penal offense.'" 14 N. J Super; at 282 283 (Citatlons omitted)

See also In Re Lewis, 11 N J 217 (1953) which in interpreting the

same statute, spoke of the requirement being of a

""bigh degree of probability of causing harm because of
conditions. known....It is not necessary to show i1l will
toward, or a positive intent to injure, another in order

- to estalbish that a motor vehicle was driven in williful
or wanton disregard of the rights or safety of others.
True, conduct which is willful or wanton, unlike conduct
which 1s merely negligent, does import intent....However, the
“element of intent to harm is supplied by a constructive
intention as to consequences, which entering into the
intentional act which produces the harm...the law implies
to the actor, so that conduct which otherwise would be merely
negligent becomes, by reason of reckless disregard of the
sagety of others, a willful or wanton wrong....The emphasis
is upon the reckless indifference to consequences of the
intentional act ‘of driving the motor vehicle in the face
of known circumstances presenting a high degree of proba- :
bility of producing harm.' (ll N J. at 221-222). , : i

See alSO State V. W1lliams, 29 N J 27, 40 (19)9) There,

“ . D ) ER

N

discussino criminal liability for the ekcessive use of force by a.

police officer in making an arrest the Court said.A
"'Negligence, to be criminal must be reckless and wanton
~+and of. such character.as-show5=an utter disregard for the: " =
safety of others under circumstances likely to caUse'deathff
oo iu.. * % % When the force exceeds what reasonably appeared ':
necessary, the forbidden conduct is shown but an excess as
= such is consistent' with an honest error of judgment, and:.
" no public interest would be served by stamping as a criminal
sa man who, compelled to act, merely errs: in his: estimate. -
- The force should be excessive to a point where-.some culpable
~attitude:is evident.. There:should. appear.,.,a»vantonvabusef.
CE ok ok And in the context of an officer obliged to overcome




sistance, and to injure ‘to the extent reasonably necessary

o that end, wantonness means either a consciocusness of the
.oxcessiveness of the force or such excess as reveals an

utter disregard of the rights of the offender, as distinguished
from a good faith but erroneous estimate of what was needed no

"

P

The New Jersey cases ‘defining "knowingly or with knowledge
y used in a criminal.statute, are roughly in accord with the.

inition of "know1ngly found in 82. 02(2)(b) and as supplemented by : it

22(7) (to be discussed below) of the Code. See State v. Doto,

¥.J. 397 (1954) ("one who willfully swears falsely interpreted i;

fknowingly");_State v. Sullivan,'24 N.J. 18 (1957),_State V..

stak, lélN.J.‘Super. (App. Div. 1951) (receiving stolen goods knowing

éa'to have been stolen); State v. Goldman, 65 N.J.L..394“(Sup.. : 1900), ﬂrt

ate V. Loomis,_89 N.J.L. 8 (Sup. Ct. 1916) affirmed 90 N.J.L. 216

:.sA. 1917); State v. D' Adame, 82 N.J.L. 315 (Sup. Ct. 1912) affirmed
L N.J.L. 386 (E.&A. 1913). |
6. "The fourth kind of culpability is negligence.' It‘is

tingulshed from acting purposely, know1ng1y or recklessly in that it

w28 not involve a state of awareness.4 lt,is.the caseawhere_the actor‘

.feates inadvertently‘a‘risk of which he ought to be aware,“considering

lzs nature and degree;‘the‘nature and the purpose of his conduct. and’

iﬁe_care that would be exercised by a reaSonable'person in his'situation.

Again, however, it is quite 1mpossible to avoid tautologlcal articulation. uf

Q“the final question.w The tribunal must - evaluate the actor s'failureh'

@f Perception and determine whether, under all the circumstances

?&s serious enough to be condemned. Whether that finding 1s verbalized

x5 Substantial culpability .as the [Code] proposes orx. as sub tantiel

ﬁeviation from the standard of care that would be exercised'by a

,*easonable man under the circumstances

as the alternative would put
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fgt eitherx formulation says or, we believe, that can be Baid.in
ggislative terms.
“A further‘point merits attention:-fthe {Code] invites

‘asideretion of the 'care that would be exercised by a reasonable

erson in his [i.e., the actor's situation .l There is an‘inevitable

b{guity in 'situation' os If the actor were blind or if he had just

uffered a blow or experienced a heart attack these wouldfbe underf

,esent»law.' But the heredity; intelligence or temperament of the

ctor would not now be held material in judging negligence'-andfcouid

ot be without depriving the crtierion of all its objectivity...T he
‘Code] is not intended to displace discriminations of this-kind, it is

msigned to leave -the issue to the courts.

"0f the four kinds of culpability defined, there 1éﬁ of

tourse, least to be said for treating negligence as a sufficient basis
for imoosing criminalvliability. Since the actor is inadvertent by
nypotheses, it has been argued that the 'threat of punishmentbfor
negligence mustﬁ;ass hin by, because:he does not realize'that it is
addressed to him.'....So too it has been'urged’that education.or |
corrective treatment not punishment is the proper social‘method for
dealing with\persons with inadequate awareness,. since what is: 1mnlied
is not a moral defect....We think, however, that this is to over-
simplify the issue. Knowledge that conviction and'sentence; notﬁtc’

speak of punishment, may follow conduct that 1nadvertently creates

imPI'Oper risk’ supplies men with an additional motive to. take care before i

acting, to use'their"faculties‘and draw on their experienceyin;gauging




agzuetions and 1t seems to us: dogmatic to' assert that they are

Zf grang; AccordinOIy, we think ‘that negligence, as here definedfl

tsl’ T

gg; ba wholly rejected as ‘a gcound of culpability which may suffice“v

fﬂurposes of penal law, though we agree ‘that it should not be

é@:sily'deemed sufficient in’the'definitionfof 5pecificfcrimes,-and

g; it often will be right to diffefentiatebsuch'conduct:fbf.the potposes

‘g*ﬁfence‘v The content'of‘thewconCeétkmust thefEfore;vbe”treated'

ﬂ?aié stage." MPCVTentative Dtéfﬁ No;fa, pp. 125;127 (1955).
As'uitimatély;éppioved,\thé'6632 embodied a §ar1atidh'dé“§ﬁe

ig:native formulation of the standard, i{el;“"a'grosa,deviation“

3

L tha standard of care that a reasonable person would observe in

& sctor's situation. §2 02(2)(d)
The New Jersey cases recognieema difference between civil
@_cziminal_negligenCe both according to the fisk aseumed'and'accotding

s the defendant's awareness of the risk. There does not appear to be

ey'ﬁau Jersey case which would find criminal liability based upon‘

st¢iligence as defined by the Code.A Our cases stress the fact‘of o Lo

s

&e ”fendant s consciousness or awareness as being the element giving

z&aaaility to his conduct.' State v. Gooze, 14 N.J. Super.’277; at

1 fapp. Div. 1951), State v. Williams, 29 N.J. 27 (1959);_Sca;e:df“

41 N.J. Zl, 25 -26 (1963)

?“fPOSE or knowledge is to be required it is normal to so sti




H‘-‘;ﬂeg-if-sc’“""" ‘- e

¢bi‘ity" MPC Tentative Draft No.;a p. 177 (1955)

B

8;1 "Paragraph (4) seeks to aSSist in resolution of a common

;Hia ity in’ penal legislation,ﬂthe statement of a particular culpability
.ygquiremenr in ‘the definition of an offense in such a way that it is

lear whether the requirement applies to all the elements of the

”‘ﬁ*‘w:

f{ense or only to the element that it immediately introducesﬁl...r
The [Code] proceeds in the view that if a particular-

nd of culpability has been articulated at all by the legislature,ffv

Ty gufficient w1th respect to any element of the offense, the normal

stobability is that it was designed to applv to all material elemen S
jﬁence this construction is required unless a contrary purpose plainlp
g?pears ; When a distinction is intended, as it often is, proper |
%rsfting ought to.mahe it clear." hPCFTentatiee‘Dratt No..4;fp.'129‘

i,

pron
i
Lt

3).
é. '"Paragraph (S) establishes that when negligence suffices"
?er liabilicy, purpose5 knowledge or recklessness are sufficient a
forriori, that 'purpose and knowledge similarly substitute for reckw
'lessness and purpose suhstitutesifor knowledge. Thus it is only
necessary to articulate the minimal basis of 11ability for the‘more“
serious bases to be implied ' Ibid. | | |
| : lO.:""Paragraph (6) prov1des that a requirement of.purpose is
ﬁsatisfied when purpose is conditional unless the condition negatives.

fthe harm or evil sought to be prevented by the 1aw defining the offensea.g

- Yhis is  we think a statement and rationalization of the present law.flfﬁ

"'%PC Tentative Draft No. 4, p. 129 (1955).' No New Jersey cases were uﬁﬁﬂ

iound The provision is in accord with the law elsewhere. Perklns,»r

ﬁriminal Law, pp. 579 582 (an Ed 1969)
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11, Subsection (7) deals with a problem known as willful Al :.:iﬁ

bsladness or ”connivance , i;Ei: the situation where the defendant is

sware of the probable existence of a material fact but does not satisfy

B

alf that it does not in fact exist. The issue is whether such

sases should be viewed as acting knowingly or merely recklessly.

"The,[Code]‘proposes that the case be viewed as one of acting

gncuingly when what is involved 1s a matter of existing fact,,but not

¢hen what 1s involved is the result of the detendant 'S conduct, nece-
tﬁarily a matter of the future at the time of atting.y The position
?eilects what weibelieve_to bevthe normal pollcy of criminal enactments.‘
vhich test liability on acting"knowingly as is so commonly done. The %
,nazerence of 'knowledge of an existing fact is usually drawn from_hw o l E
s:oof of notice of substantial probability of its existence, unless |

o

tha defendant establishes an honest :contrary‘belief.‘ The [Code] y' ) ”g
zeildifies this usual result and clarlfies the :erms.in which the issue
i5 submitted to'the jury.“ MfC Tentative Drait No. é;.o. 130 (1955)

- The proposition that will ul blindnessvsatisfies for know- -.'- E

1y B
iedge 1s established in our cases. State‘v. Jusiak, 16 N,J. Super. 177, 5

;51;(App.'niv. 1951), State v. Loomis, 89 N . L. 8 (Sup. Ct. 1916) affirmedf

%0 ®.J.L. 216 (E. &A. 1917), Cf., State v. D! Adame, 84 X.J.L. 386.' : %
o i ma s i

“fZ.8A. 1912) affirming 89 N. J L. 315 (Sup. Ct. 1913) and State v. Doto,

;ia N.J. 397 (1954)

12; "One of the most common terms“in statutory crimes to

;éesignate the culpability requirement is wilrully - Paragraph.(S)

ﬁ”ﬁﬂates the meaning of the term to that of actiog knouingly . ﬁthis:

re?Pect it follows many judicial decisions asrwell as legislation in

n special situations courts
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gcint is involved there is no need to. state a- special principle, the
1egal’ element involved is: simply an. aspect of the attendant circum-h
scances, with respect to which'knowledge, recklessness or negligence,

as the case may be, is required for culpability by paragraphs (1) to L

{3)« The 1aw involved is not the law defining the . offense' it is some

other 1egal'rule‘thatAcharacterizes the,ettendant circumstancesjthat are_

material to thenoffenseﬂ:flf, on»rhe‘other_hand, no_legal.element is

involved in the_material.attendant‘circumstances,,thereuiéﬁno‘hesis4

for contending that ignorance of such ‘element has a‘defensive'import;,'f

it is simplyvimmeterial.
- "The paragraph recognizes;'however, that there may. be special
cases where knowledge of the law defining the offense: should be an Ad

element of the offense’i.e., where only:conscious violation of»the

law, in the sense of an anereness that one's conduct is a violetion%<‘LQ

of the law ought to engender a defense;i Such a result may be brought
about directly by the formulation of the definition of the crime, E;&;;_
cxplicitly requiring awareness of a regulatlon, violation of which is
denominated an offense. lt also may be.brought ebout by a general

provision‘of‘the Code,,as in'the special circumstances‘dealt;with by

" section 2.0413).m_ln either case, the;resultéis exceptionel and.eriseslfQ

3

only when the governing law'plainly soiprovides'

No. 4, p. 313 (1955)

See Cutter ads. State, 36 N;J;L,'izs (Sup. Ct. 1873) and

discuSSion»in connection with §2 04

14.

Purposely, knowingly,'recklessly or‘negligently,'a common

discrimination for the purposes of sentence.' The position

MPC Teatative Draft .




of nulpability 1s established with LESDECt to’ __z material element of

+he offense. The theory,is, of course,'that when the kinds of culpability
involved vary with respect to'different material elements,,it is the

' jowest common denominetor that indicates’the quality of the;defendant's
gonduct. | | i

"The best illustration is afforded by the-caSe'ofhhomicide'

where an intentional killing is'normally treated as an offengé of.wvﬁu

higher degree thania homicide by'negligence.‘ But even though the

sctor meant to kill he may have acted only negligently withirespect‘tos
another material elementof the offense, glg_ ‘he may have deemed‘the
homicide to be in necessary self-defense or necessary to prevent a felonv
“or to effect.arrest, without sufficient ground for such belief ;}cif“
purposes of sentence, such a homicide ought to be viewed as reckless or

' as negligent since recklessness or negligence is all that is established
-.ith respect to justifying elements as integral to. the offense as the'
illing itself A person who believes that justifying facts exist

but has been reckless or negligent in SO concluding presents from:gl

the point of view of sentence the same type of problem as’a person who:‘

acts recklessly or - negligently w1th respect to the creation of a risk

of death, * *. % The Code formulation gives general application to the

point that is involved. V.HPC Tentative Draft No,ls,fp;WIBI (1955)

This provision is a basic one to the Code,-,ltvhas important

‘meaning both for the definition of offenses and for the efinition of i‘

the justification defEI‘lSesa . In that regard : the qUEStlon Of? its

adoption is extensively considered in connection with Article 3 fbelow.

- In one instance, which may have much broader implloations, _urhSupremem'

lliams . "’ié}" (1959)

LCourt has adopted this theory,i State v.




15. Variat*ons on the vsrious terms of culpability defined '%
ﬁﬁ‘gg 02 are defined in §1 13(11) through (16) ',§
'v 16. Other State*Codes. lg
| (a) New York has adopted a. condensed variation of
5 g gode s provisions. Connecticut has copied its provision from ‘New
‘esrk'. Connecticut Penal Code 554 and 6 (1969) "Michigan has'done the
s e with minor variations. '“ichigan Revised Penal Code (Final Draft

:957) 88305 and 315. The Nevaork-Code, in 8815.05 and 15.15”p£6614es:

§15.05 Culpability;’definitions of calpable mental states

i

The following definitions are applicable to this chapter."

1; 'Intentionally . A person acts intentionally with :
respect to a result or to conduct described by a statute defining . . i
an offense when his ‘conscious objective is to cause such result :
or to engage 1n such conduct.

‘2. 7Knowingly . A person acts knowingly with respect ,
to conduct or to a circumstance described by a statute defining
an offense when he is aware that hils conduct is of such nature . !

"or that such circumstance exists., g ' {

3. '"Recklessly”'” A person acts recklessly with

respect to a result or to a circumstance described by a
statute defining an offense when he is aware of and consciously
- disregards a substantial and unjustifiable risk that such
result will occur or that such circumstance exists. The

risk must be of such nature and degree that disregard thereof
constitutes a gross deviation from the standard of conduct
that a reasonable person would observe in the situation. A
person who creates such a risk but in unaware thereof solely
by reason of voluntary intoxication" also acts recklessly‘
with respect thereto.

4, 'Criminal negligence'. A person acts with criminal
negligence with respect to a result or to. a circumstance
described by a statute defining an offense when he fails to -
perceive a substantial and unjustifiable ¥isk that such result
will occur or that such circumstance exists. The risk must
be of such nature and degree that the failure to perceive it
constltutes a gross deviation from the. standard of care that
a reasonable person would observe in the situation. B

§15.15 Construction of statutes with respect to culpability
requirements.,_ . :




w1, When the commission. of ‘an - offense defined in this -
gﬁaﬁter, oY "some element of an offense, requires a particular - IR
,fulpable'mental”state, such mental state is ordinarily desig—.~«
sared in the statute defining.the offense by use of the terms’
: ’ntentionally 'knowingly', 'recklessly' or . 'criminal
asegligence', or by use of terms, suoh'as 'with intent to
da fraud' and 'knowing it to be false', ‘describing a specific
ztud cf intent or knowledge. When one and only one of such
rms appears in a statute defining an offense, it is presumed
apply to every element of the offense unless an intent tox'
mit its application clearly appears., :

3

var FY 4V
L ]

:
il

‘2, Although no culpable mental state is expressly
“de signated in a statute defining an offense, a culpable mental
state may nevertheless be required for the commission of such
affense, or with respect to some or all of the material :
‘ejements thereof, if the proscribed ‘conduct necessarily involves' E
'such culpable mental state. A statute defining a crime, unless ) g
i

clearly indicating a legislative intent to impose strict
1iability, should be construed as defining a crime of mental
¢culpability. This subdivision applles to offenses defined
ac:h in and out51de this chapter. _ : -

(b) The Californla Penal Code Rev151on Project ‘has,
gasence, recommended adoption of 82.02. (Tentative.Draft No. 1;’“

§ v
57,

33403-406). The Tllinois Criminal Code adopts 82.02(1),(2),

', {4) and (9) of the Code using somewhat different terminology.
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©xCTION .2.03. CAUSAL RELATIONSHIP BETWEEN CONDUCT AND RESULT;
N DIVERGENCE BETWEEN RESULT DESIGNED OR CONTEMPLATED -
.. AND ACTUAL RESULT OR BETWEEN PROBABLE AND ACTUAL RESULT.

it
i
i
el
[

i
i

(1) Conduct is the cause'of a result when:i_

_ o (a) 1t is an antecedent but. for which the result in
question would not have occurred; and :

, {b) the relationship between the conduct and result .
gatisfies any additional causal requirements imposed by the: Code .ot byﬁfﬂ
che law defining the offense. . :

L (2) When purposely or knowingly causing a particular result =~ - |

45 an element of an offense, the element is not established if the . i
_ .actual result. is not within the purpose or the contemplation of the TR
7t actor unless: u _ 7

LA AT R

. (a) the actual result differs form that designed or.'
sontemplated, -as the case may be, only. in the respect that a “different -
person or different property is injured or affected or that the injury
or harm designed or contemplated would have been more serious or more

extensive than that caused or » v

R RS ERS

: (b) the actual result involves the same kind. of injury ’
or harm as that designed or. contemplated and is not too remote or
accldental in its occurrence to have a [just] bearing on the actor s,
liability or on the gravity of his offense. i

- (3) When recklessly or. negligently causing particular-
result is an element of an offense; the element is noteastablished if . -
i the actual result 4s not within the risk of which the actor is aware ..
7 or, in the case of negligence, of which. he should be aware unless,.~
(a) thewactual result differs from the probable resu1t§f5” '
only in the respect that a different person or different property _
. is injured or affected or that the probable injury or harm would have —
been more serious or more extensive than that caused or = : L

. ‘(b) the actual result involves the same . kind'of injury;
or harm as. the probable result and is not too remote or accidental‘ini
its occurrence to have a [just] bearing on the actor s liability or.’

.on the gravity of his offenseeji,r,,‘, : : : ;

(4)  When causing a particular result is. a material element

. Of an offense for which absolute liability is imposed by law,’the'
element is not established unless the actual result is 2. obable
; consequence of the actor s conduct.,‘ = T v




ro define th?Qcagséiieyif;15§i¢ﬁ;ﬁipfﬂhi°h Shouldhgenerally bef&frg:; - rt

,equiVEd to establish liability for such oftenses and also to deal

with inevitaole problems incident to variatlons between the result

of the conduct and the resultosought or contemplatedgbyctheqactor or

TEREL AR AR T TR

probable under the circumstances of the action. ﬂj.. fvr;iﬁﬁ-n%“__, b
_2,, ‘The approach set forth here is a substantial change in

the way inawhich'these problems would be faced from that now in.use.

At the present time, the law is that the defendant s conduct must be

both the actual cause and .the proximate cause of the result with which

he has been charged.~ As to actual causation, see State v. Weiner,

41 N.J. 21‘ at 36 (1963) (Conviction of defendant doctor for man-witl

slaughter OL twelve patients reversed for failure of prosecution to

r

prove which of various theories of alleged criminallv negligent acts

O AR hditanr s

SRR

actually caused the death of the patients) ,As to prox1mate causation,

TG,

see State v. Reitze, 86 N.J. 1. 407 (Sup._ct} 1914)‘<neath_mgst_b,"_‘ o

"the natural and probable result....criminal responsibility depends
upon whether or not the inJury which caused the death was the regular,

natural and likely consequence_of defendant s conduct. ) The latter‘

concept proximate cause,‘has presented enormously difficult problemS'

because of the vagueness of the term..,See:Stateuvr Reitze,-supra,u

\

(Tavern owner not guilty of manslaughter of customer to whom hewsold

liquor while knowing him to be intoxicated :Death was from a fa]l

outside tavern),

State V. Loray, 41 N. J. 131 (1963) (Felonym

State V.-

and contributing

cause), Meyers,:
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ather than a voluntary one so that the chain of causation was not

'"broken);gState v, Diamond 16 N J Superj;26 (App.‘Div. 1951) (Effect

?'of contributory negligence of decedent upon liability of defendant in

an automobile manslaughter prosecution is that it may destroy proximatef

1| causation.) See generally Perkins, Criminal Law 690 738 (2nd Ed. 1969) .

3. Rather than attempt to systematize these varient rules,

the Code undertakes a fresh appraoch on what appear‘* be the central

issues. MPC Tentative Draft Vo._4, p{ 132 (1955). “The followingd

is the Code's Drafters reasoning for the approach taken.ﬁi‘

_ "Paragraph (l)(a) treats but-for cause as the causality'
‘relationship that normally should be regarded as sufficient, -
in the view that ‘this is the simple’, pervasive meaning of ~
causation that is relevant for purposes of penal law. - R ‘
When concepts of 'proximate causation' disassociate the actor's
conduct and a result of which it was a but-for cause, the
‘reason always inheres in the judgment that the actor's .
culpability with reference to the result, i.e., his purpose;
knowledge, recklessness or negligence, was such that it would
be unjust to permit the result to influence his liability -
or the gravity of the offense of which he is convicted. Since
this is so, the draft proceeds upon the view that problems of
this kind ought to be faced as problems of the culpability
required for COnviction and not as problems.of 'causation'

Paragraph (l)(b) contemplates, however, that this general v'“
position may prove unacceptable in dealing with particular '
offenses. In that event, additional causal requirements may
be imposed explicitly..,.

Paragraphs (2) and. (3) are drafted on the theory stated
They assume that liability requires purpose, knowledge, reck-
lessness or negligence with respect to the. result which is an
element of the offense and deal explic1tly with variations
between the actual result. and that designed, contemplated ' or.
threatened, as the case may be, stating when the variation is
-considered immaterial.”_f' :

Paragraph (2) is addressed to the case’ there thels .

~ culpability requirement with respect to the result is’ purpose
or knowledge, i.e., where purposely or knowingly causing a’

specified result is a material element of the offense. Here

plation of the actor, the culpability requirement ‘is ‘not
~established except in the circumstances set forth in sub-
paragraphs (a) and (b). :

o s o

"if the actual result 'is not within the purpose or the contem-vf”*“'




"Sub- paragraph (a) deals with situation where the actual
result differed from the result designed or contemplated only’
in -the respect that a different person or different property
‘was injured or affected or that the injury or harm designed
or contemplated was more sgrious or more extensive than that
caused. Such variations betwnen purpose or contemplation
and result are made immaterial, as almost certainly would be
the view under existing law. E o

Sub~paragraph (b) deals with the situation where the
actual result involved the same kind of injury or harm as
that designed or contemplated but the precise injury inflicted:
was difrerent or occurred in a different way. Here the [Code]
makes no attempt to catalogue the possibilities, e.g., to,“
deal with the intervening or concurrent causes, natural or
human; unexpected physical conditions; distinctions betwe sen
the infliction of mortal or non-mortal wounds. It deala’f’ﬂ_
only with the ultimate criterion by which the significance "~

of such possibilities ought to be judged. [i.e.] ..,that_thef‘

question to be faced is whether the actual result is 'too
accidental in its occurrence to have a just bearlng -on the
actor's llabllity or on the gravity of his offense -

It may be useful in appraiSing either treatment of the
problem to note that what will usually turn on the determin-
ation will not be the criminality of a defendant's conduct
but rather the gravity of his offense. Since the actor,
by hypothesis, has sought to cause a criminal result, he
will be guilty of some crime under a well-considered penal
code even 1if he is not held for. the actual result....Thus
the issue in penal law is very different than in torts.

Only in form is 1it, in penal law, a question of the actor's

- 1iability. 1In substance, it is a question of the severity of
sentence which the Court is authorized or obliged to impose,
" Its practical importance thus depends on the disparity in
sentence for the various offenses that may be involved, e.g.,
the sentences for an attempted and completed crime.. R
. ‘ e

How far {a] Code ought to attribute 1mportance in the
grading of offenses to the actual result of conduct, as
distinguished from results attempted or threatened, presents
an- issue of some difficulty which is of general importance
in the Code.. It may be.said, however, that distinctions -
of this order are to some extent essential, at least when
‘the severest sanctions'are involved. - For juries will mot:.
lightly find convictions that will lead to the severest
" ..types of sentence unless the resentments caused by the. :i:
" infliction of important injuries have been aroused. What-
‘ever abstract logic may -suggest, a prudent legislator cannot .

disregard these facts of life 1n the enactment of a penal’code.,

x k%

Viewad;jn these terms, _@??'Fheﬁ%f




formulation should suffice for the exclusion of those situa-
tions where the actual result is so remote from the actor's
purpose oOr contemplation that juries can be expected to
believe that it should have no bearing om the actor's liabi-
1ity for the graver offense or, stated differently, on the
gravity of the offense of which he is convicted. * * *

The advantage of putting.the issue sguarely to the jury's
sense of justice .is that it does not attempt to force a result
which the jury may resist. It also leaves the principle:

. flexible for application to the infinite varlety of cases
“likely to arise, * * *

Paragraph (3) deals with the case where recklessness or
negligence is the required kind of culpability and where the
actual result is not within the risk of which the ‘actor was.
aware, or, in the case of negligence, of which he should
have been aware.  The principles proposed to gevern are the.
same as in the case where purposely or knowingly causing
the specified result is the material element of the crime.
If the actual result differed from the probable result only
in the respect that a different person or different property
was injured or affected, the variation is declared to be
“inconsequential. 1In other situations, if the actual result:
involved the same kind of injury or harm as the probable |
result, the question asked is whether_lt was too accidental - = - o
in its occurrence to have just bearing on the actor's : 3
liability or on the gravity of his offense. * % * The
governing considerations are the same as in the situation
dealt with by paragraph (2)." (MPC Tentative Draft No. 4, . -
pp. 132-135 (1955)). : : '

4. In the Secretary's opinion, the adoption of the o
approach set forth in‘the Code will have a much greater effect upon!the'
decisional process than it,is'likely to have upon the result in specifio

casee.‘ For example, in .the Loray cese, supra, the issue to be put to

S

the jury under 82. 03(2)(b) would be whether the death of an elderly

robbery muggery victim from a heart attack durlng the ctime (since it
SR
is the same kind of injury as. that designed) was "too remote to have a -

just bearing on the gravity of [the actor's] offense." This would .
rePlace the question now put to the jury of whether the death was

proximate cause of the attack in that it was a orecipitating and_

l'contributing" natural and probable congequenco of it." 't 140- 141;1;

A~Bimilar analysis applied to the Reitzetand Mezers ,ceSee_show the sam
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result. Reltze wou}d,rin 311 likelihood result in a jndgment of

acquittal on the ground that. the fall resulting in death was too

remote or accidental to have a just bearing on the actor's 11ability.

The death in- 1ezers of the wife could be found by the jury not to be

too remote OF accldental in the 1ight of the attack by the defendant

5. .The rule in Section (2)(a) and (3)(a) as to the case of

s stated by the Drafters of the Code,iA

an unintended victim 1s, a

accord ‘with' existing ‘New Jersey lawa. State v. Gallagher, 83 N

(Sup. Ct. ialz)

6. Other State Codes.

ion N

(a) The Michigan Study has recommended the adopt

of §2 03, except that subsection (4) is omittedrx "See Michigan, Revised

'Criminal Code (Final Draft, 1967) 6320.‘ California has reorganized the

section but has recommended adoption of it substance. California Penal'

Code Revision Project (Tentative Draft No° 2, 1968), 6408.

New - York Wisconsin, Illlnois and

:“f;f (b) Connecticut,

- New Mexico‘have.all eliminated any causation section.: This would leave

the common-law principles in effect:v

k4




|| GECTION 2.04. TIGNORANCE OR MISTAKE. -
(1)« Ignorance oeristakeras’to'a matter“of'fact'or law is
a defenseﬁif:a“.r- e T S R :

. (a) the ignorance or mistake negatives the purpose,il
knowledge, belief, recklessness or negligence required to establish a
.material element. of the offense, or :

(b) the 1aw provides that the state of mind established
. by such’ ignorance or mistake constitutes a defense.

- (2) Although ignorance or mistake would otherwise afford :
a defense to the offense charged, the defense is not available if the':
defendant would be guilty of another offense had the siutation been
as he supposed. In such case, however, the ignorance or mistake of
the defendant shall reduce the grade and degree of the offense of =
which he may be convicted to those of the offense of which he would--
be guilty had the situation been as he supposed._ L :

, (3) A belief that conduct does not legally constitute an
- offense 1s a defense to a prosecution for that offense based upon.
1. such conduct when: : - - ~ : :

(a) the statute or other enactment defining the offense
1s not known to the actor and has not been published or otherwise;
reasonably made available prior to the conduct alleged or.

(b) he acts in reasonable reliance upon an official
statement of the law, afterward determined to be invalid or erroneous,

| contained in (1) a statute or other enactment; (ii) a judicial decision,
opinion or judgment; (iii) an administrative order or grant of permission;
or (iv) an official interpretation of the public officer or body charged
by law with_ responsibility for the interpretation, administration or
eiforcement of the law defining ‘the offense. S

(4) The defendant must prove a defenSé*ariéiﬁg o gent
Subsection (3) of this Section by a preponderance of evidence.

g
2

T

82 04 Commentary"

Mistake of Facth

This section states the traditional)view
"vthat a mistake of fact may constitute a defense to_a charge when itg
negatives the existence of an essential mental state required for the _T

crime or ~when’ it establishes a mental state which is recognized by

'the law as a defense to the crime.q See MPC Tentative Draft No'

This would be true,,of course, even if no specialf“

.=135:(1955)‘

i formulation uere added to the Code" g:ﬁag




“To put the matter. this way s o not, of ‘course, to.say

" anything that would not otherwise be true, even if no
f. provision on the subject should be made. - As Glanville
| Wililams summarized the matter, the rule ‘relating to
ﬁ ‘mistake 'is not a new rule; and the law could . be stated
| equally well without reference to mistake....It is
‘ impossible to assert that a crime requiriang intention. or
recklessness can be committed although the accused laboured
under a mistake that negatived the requisite intentiom or " -
recklessness. Such an assetion carries its own refutation,'
. Criminal Law p. 137. This obvious point, is, however, some-

times overlooked in general formulations purporting to require
: that mistake be reasonable 1if it 1s to exculpate, without.
i regard to the mode of culpability required to commit the

| crime....

Eo : It is true of course, that whether recklessness or

_ negligence suffices as a mode of culpability with respect
: to a given element of an_ offense is often raised for the

{ ° first time in dealing with a question 6f mistake....The =+ ==
i fact that. this may happen emphasizes the importance of per-. =
! . ceiving that the question relates to the underlying rule as . -
to the kind of culpability required with respect to the: EhE
particular element of the offense involved Id at 136 137.

nTo illustrate these propositions see the following New Jersey cases.

lf' )
“State v. Fair, 45 N.J. 77, at 90 (1965) (one who intervenes in a

”struggle under an honest and reasonable, although erroneous, belief

fthat he 1s protecting another who he assumes . is being unlawfully

assaulted is exonerated from a charge of murder because it negates

the existence of the essential element of malice), State V. Chiarello,

69 N.J. Super. 479 (App. Div. 1961) (same), State V. Bess, 53 N. J,

300 at 316 (1960) (same,'

| 10 (1968); State v. Hipplewith, 33 N.J.-

4

i'self-defensé); State‘v. Hudson County News Co., 35 N.J. 284 (1961),.~

o

State V.

]

'reasonable mistake as to girl s age in carnal abuse prosecution rejected

Koettgen, 89 N.J L. 678 (E &A 1916) (statute interpreted as'not

MooreL 105 N. J..Super. 567 (App, Div.11969) (attempt to provE e
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ffas'toImistakeﬂof fact.. ln the first place, under existing 1aw, the

mistaxe must be "reasonable" f,fl See State v. Fair. supra,_State y.

‘Chiarello, supra;,State v{ Bess, supra;_State,v..Hipplewith _supra;:

SIS o g

. The Code doesunot setiforth suchfafrequirement.. See. Article III and

the Introductory‘Note‘to_thet,Article, infra. It should however, beb

remembered that, under'this Section, the mistake may be of such a

nature as to demonstrate negligence or recklessness and therefore,'not

be a defense to a crime requiring only one, of those degrees of culpability.

1*3;; The second change is found in 82 04(2) , Mistake dogma

is frequently stated as requiring that the mistake must be of such

a nature as to. make the conduct non-criminal If it is not, the O

ﬁ% ‘mistake does not excuse at all.- This doctrine was first established

in sex cases in which the courts seemed to - adopt the position that a iff°

L defendant who engaged in this immoral conduct ran his risk of being j

gA guilty of whatever the facts ultimately demonstrate regardless of hisl"ﬂl
culpability Nhen the defendant would be guilty of some offense underﬁfi

_his view ofnthe facts, it is possible to. (a) find him guilty of the
graver offense, (b) find him guilty of the lesser offense, i e.,)the
offense of which he would have been guilty were ‘the facts as he ”

_ believed them, (c) find him guilty of the greater offense but limit.

sentence to the lesser, or. (d) find him guilty of an attempt to commit




4. Mistake'of Law. A great deal of confusion exists on
Q'subject bccause of two types of situations are ftequently

ussed under the same heading. It is important to distinguish
| :
4een ignorance of the legal standard established by the statute the

endant is alleged to have violated and a mistake as to some external

y!of law which may destroy the mens rea for the crime charged The

,1,
i

ic proposition is that the accused need not be aware of the standard
ablished by criminal statute he is charged with having violated.
refore, ignorance of, or mistake about, that statute does not effect
;culpability requirement nor constitute a defense. This is the;f5_‘;“
! of §2 02(9), discussed previously in the Commentary to that -

tion. This is our law. State‘v. Hudson County News Co., 35 N.J.

1961); State v. DeMeo, 20 N.J. 1 (1955); Morss v. Forbes, 24 N.J.

'i <
|)(1957); State v. Western Union Telegraph Co., 12 N.J. 468,'at
/ ‘ :

-492 (1953), State v. Halstead, 41 N.J.L. 552 (E.&A. 1879); Cutter

{

. state, 36 N.J.L. 125 (Sup. Ct. 1873).

s
i Where, however, the crime requires mens rea and the mistake'
|

‘ignorance negatives the particular culpability requirement under that
| .

atute, the mistake or ignorance excuses. Into this category, fallu
h specific intent cases ("purposely under the Code) where a mistake

4
J
]ignorance of the 1aw destroys that intent., Cutter ads. State, supra.

nerally, such ignorance or mistake must be reasonable. However,
ere there is no culpability requirement as to the element about

ich a mistake was made,_a belief no. matter how reasonable, cannot

rcuse.h 'In- the leading case of State v. Long, 5 Terry 262 65 A2d 489
SUP. Ct. Del. 1949) the court held that this rule did not apply where.‘
ha defendant had in good faith consulted an attorney about the '
alldity of his out of state divorce and thereby'could demonstrate

y extrinsic proof his belief 'The New Jersey Supreme Court refuse




nly Long in a bigamy prosecution in which a Mexican mailordet
ce was disclosed to the clerk charged with issuing marriage't

"nse, State V. DeMeo, 20 N J (1955). The basis of Justice

cobs' opinion for the Court is unclear and could have been (l) a d.;

:usal to expand the- common law ‘rule; (2) a bellet that.it was
;,1 .
neasonable to belleve that a mailorder Mexican divorce was valid'
!y .

‘(3) a failure to equate the court clerk in DeMeo with the lawyer in

i
.u

. The manner of approaching this areas is to equate the mistake

ﬂlaw to the: mistake of fact. - 1f the‘mistake, reasonable or‘unreaF

| | . - |
.mable, negativeS'the culpability requirements of the criminal

tmtute'it is a defense regardless of what those requiréments are.

ﬁ‘would,not'be limited to "specific.intent" situations. This

onstitutes a material enlargement of the defense.  Of course, if another
! ‘ e . .

| g R : - : : S

rime's requirements are met had the law been what the defendant

istakenly believed it to be, he'would be guilty of that crime. ﬁ2;04(2)

|
;f 5, The Code also estalbishes three exceptions to the rule
il

u

.f §2 02(9) that ionorance of the legal standard of - the crime with

ghich ‘defendant is charged does not excuse{' (a) It iS’a'defense where

i : - . ) , : . : S _

the criminal statute itself provides that knowledge of its existence
is-necessary;
1

82;02(9).'7Statefn. Cutter,.supra, is iniaccord. (b) It

is a defense where the criminal statute 1tself has not-been published

.l

hor made“available. - 82, 04(3)(3) ~ (e) It is-a defense where. the

1defendant relies upon some official pronouncement that_hiswconductﬂ?“

Jwas not criminal; 82.04(3)(b);‘ All three of these categories dealt

with in the formulation are said to involve situations where the act

Scharged is consistent with entire 1aw abidingness of the actor, where Lﬁ*»
fthe possibility of collusion is minimal and a judicial determination

'of the reasonableness of the belief in legality should not presen f”{
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substantial difficulty.* MBC Tentative‘DraftENo.ﬁs%i;: 138 (1955).,
‘While section (3) would clearly work a change\in New Jersey law,

there are precedents which lead to the conclusion tnat it.is not.
entirely out “of step with our - State s judicial thought. In‘1873, the'

Supreme Court stated in Cutter ads..State, 36 N J. L. 125 _thatvthe

legal maxim that "ignorance of the law does not excuse visﬁsuhject
to certain important exceptions, i e., where the law is not settled
or is obscure and where the guilty 1ntention being a necessary'il
constituent of the particular offense, is dependent on a knowledge,'
of the law. vFurther,’*ﬁ
"Where the act done istnalum'inrse,’or‘where the law uhich
has been infringed was settled and plain; the maxim, in its
rigor, will be applied; but where the law is not settled, or
is obscure, .and where the guilty intention, being a necessary
constituent of the particular offense, is dependent on a know-

ledge of the law, this rule, if enforced woulé be misapplied.

And in State v. DeMeo, Supra, a bigamy prosecution, the cOurt-followed

the traditlonal view that a mistake as to the rlght to remarry would
not excuse but then went on to

"expressly withhold determination as to the availability -
" 'in situations not before us'...of a defense to a bigamy
. prosecution resting upon the defendant's honest belief, rea-
sbnably‘entertained, that he was legally free to remarry...."
(20.N.J. at 14 ) R o s

miSee also Mrr Justice Wachenfeld s. dissent in DeMeo 20 N J.Vat 15.

There are, however, strong statements in other opinions that would leadmri

to the conclu51on that reliance such as that set forth in §2l04(3)

could never'excuseu State V. Western Union Telegraph Co., 12 h;J.“

468, 493 (1953) (advice of counsel), State v. Prusser, 127

(Sup. Ct. 1941), State v. Atti 127 N J L

39 > 44 (Sup

- affirmed 128 . J L°)318 (E &A
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6f. ‘New York has substantially adopted the Code' s provisiontv_j

has added a special provision to exclude: the necessity of provingp-

By )
I

:ns rea as to a child s age.

\
il
b
|

hiaan had proposed adoption of the first paragraphs of the

Y

l

'N Penal Law §15 20 (Attached)

il
i

York Code but has added a special provision as to mistake of law.

=tached). California s Study Commission has substantially redrafted

;} cction to simplify it somewhat and to make the mistake of law

*tion more explicit as to what it is intended to do.

i
!

linois is substantially in accord with the Code.

H
de provision is also attached

(Attached).

~The Wisconsin;‘

i T (a) New York Penal Law 815 20

i . Effect of Ignorance or Mistake upon Liability,c'

"1, A person is not relieved of criminal liability

i for conduct because he engages in such. conduct under a

mistaken belief of fact, unless:

(a) Such factual mistake negatives‘the
culpable mental state requlred for the commission of an
offense- or : -

o (b)". The statute defining the offense or a
statute related thereto expressly provides that such factual
mistake constitutes a defense or exemption, or .

- (c) Such factual mistake is of a: kind that
supports a defense of justification as defined in article
thirty ~-five of this chapter.

‘2. A person is’ not relieved of criminal liabllity
for conduct because he engages in such conduct under. a mistakenv
‘belief that. 1t does not, as a matter of law, constitute an.
offense, ‘unless such mistaken belief is founded upon-an’
official statement of the law contained in (a) a statute or:
other enactment; or (b) an administrative order or grant of

- permission, or (c¢) a judicial decision of a state or federal
court, or (d) an interpretation of the statute or law relating
to the offense, officially made or issued by a public servant,
agency or body charged or empowered with the responsibility

~or privilege of.administering, enforc1ng or interpreting such

. state or law. |
, 3. Notwithstanding the use of the ‘term 'knowingly
in any provision of this chapter defining an offense in which
_the age of a child. is an element, thereof, knowledge by the o
“defendant of the age of such. child is. not an element of any “such

'foffense ‘and it is not, unless expressly so provided a. defense

to a prosecut1on therefor that the defendant did not know the age




.0of the Child or believed suc

¢than that specified in the s

(b) Michiea

h age to b

e*theﬂsamefas"or*greater
tatute. NP T e L R

1967

.- 8325:

Effect of " Ignoranc

n Revised Criminal Code (Fina

l:Draft:

e oY Mistake upon Liabilitl.w.

(1) [Same as

Penal Law 815. 20]
(2) [Same as
Penal Law SlS 20] ‘

' _mistake of l1aw under subs
,but this does not shift t

ect

] (A) A mistake
existence OT meaning of the
defendant is. prosecuted is
state of menta

which the defendant is prose

"(3) The burden of i

1 culpability re

California Penal Code

Paragraph (1) of the New York

Paragraph

(25 qf_the‘New Yorkai

njecting the issue of

ion (2) is on. the defendant,

he burden of proof..:

of law other than as to the"“ '
statute under which the -
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cuted.' :

(Tentative Dr
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aft No.

Ignorance or Mi
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tives the . -

e oOr: establishes
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his conduct does
f it is reasonable

s belief that
defense only i

taken belief is’ due
law ‘defining the

in the circumstances,
d_exercise to ascertain

person s mis
tence of the
care which,

rson woul

aken belief is~due‘>
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person s mist
meaning or app
s conduct,

acts in re
law, afte
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ned in a statute judicial i P
grant ‘of permission, or: ‘an

he public officer orx body charged ,
interpre ing,vadministering'




v - N (11) he otherwise diligently pursues all
means available to .ascertain the meaning and application of
the crime to his conduct~and'honestly.énd-in good -faith N
concludes his conduc¢t is . mnot a crime in circumstances in

which & jaw-abiding and prudent person would also so conclude.

(3) The defendant musﬁ'prove é‘defensé'éffsing under

gubsection (2) of this section by a preponderance of the

svidence. -
_[(3)'Any defeﬁse ariéiné under Subsectioﬁ (2) of :
this section is an affirmative defensel” : B

(d) Wisconsin:

- "(1) An honest'error,'whether‘of fééfxdr‘ofjiéwif
other than criminal law, is a defense jf it negatives the
existence of a state of mind essential to -the crime.

: (2) A mistake as to the age of a minor or as
to the existence-or-constitutionality of the section under
which the actor is prosecuted or the scope or meaning of the
terms used in that section is not a defense.” ' . '
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SECTION 2.05. WHEN CULPABILITY REQUTREMENTS ARE IMAPPLICARLE TO S

— '~ VIOLATIONS AND TO OFFENSES DEFINED BY OTHER STATUTES; = |
~ EFFECT OF ABSOLUTE LIABTLITY TN REDUCING GPRDE OF .
~ OFFENSE TO VIOLATION. D

(1) The- requ1remente of culpabllltv preecrlbed hy Qectlons’_, é
2.01 and 2.02 do not apply to: . o S A o
- - _ _ o _ _ . , . _ ;

_ (a) -offenqco whlch constitute v1olat10ns, unleeq the
requirement involved is included in the definition of the- qﬁfense or-
the Court determines that its application is consistent w1th effectlve.gj
enforcement of the law deflnlnd the oFfenee- or

(b) f‘enses dcflned by statutes other than the Coﬁe,
1nsofar as a legislative purnose to impose absolute: llahlllty for such
offenses or w1th respect to any materlal e]oment thereof plalnlv appears.

(2) Notw1thstan61nn any- other nrov131on 0F eyletlnn law and
unless a subsequent statute otherwise prov1éoe~ ‘ :

(a). when absolute liabilityv is 1mpoeed w1th reeoect to

any material element of an offense defined by a statute other than the" _

- Code and a conviction is based upon such llabllltv, tho offense constl—'
' tutes.a violation; and L :

_ (b) althouqh absolute llahlllty is 1mnosed bv law w1th
respect to one or more of the material elements of an offense defined -
by a statute other than the Code, the culpable commission of the offense
may be charged and proved, in which event neagliaence with respect to
such elements constitutes sufficient culpablllty and the classification

of the offense and the sentence that mayv be imposed therefor upon con—.;'
_vlctlon are determlned by Section 1 04 and Artlcle 6 of. thc Code.

*****:

8 2 05 Commentary

1, The Code 1n thls Qectlon makee a "frontal attack" on,

'“absolute llablllty in penal law, whenever the offenqe carrles the poe—f o

Slblllty Of a sentence Of 1mPrlsonment MPC Tentatlve Draft No.‘é,'“ﬂr o

p. 140 (1955) The method used is not to abroqate such llabllltv but .

»0 prov1de that when conv1ct10n rests upon that basms the qrade of the

foffense is reduced to a- "v1olatlon" Under S 1 04(5),.a v1olat10n is -

ﬁot a crlme and under § 6 02 only a sentence of a flne or avflne and



reated as : S\Jfflc.\_ent CUlPabllltV s 5?3:53. o

S

belleve thls to be essentlal because most strlct llablllty offenses

re'found ln spec1a1 requlatory leqlslatlon~‘ "We have no doubt the

. \
tempt is ‘one whlch should be made. The llabllltles 1nvolved are’

nacfen51ble in prlnc1ple, unless reduced to terms that insulate con-;‘
v1ctlon from the: type of moral condemnatlon that is and ouqht to be |
1mp11c1t when a sentence of 1mpr1sonment may be lmnosed Inwthe absence
ofﬂmlnlmal culpablllty, the law has nelther a deterrentknor correctlve
nor an 1ncapac1tat1ve functlon to oerform. a HPC Tentatlve Draft No.v4

,p 5140 (1955)i' The contrary arqument whlch is made in favor of abso—

,Aute 11ab111ty is that it'is ‘necessary for enforcement of the nart1c~§

u%ar statute where it ootalns.i "But if practlcal enforcemont can ‘not
ndertake to llthate the culpabllltv of alleqed dev1at10n from leaal
eqnlrements, we do not see how the enforcers rlchtlv can demand use-
f“the penal sanctions for that purpose. Crlme does and should mean

ondemnatlon and no court should have to pass that ]udqment un]ess it

‘can’ declare that the defendant S act was: wronq.» Thls is too funda—

mental to be compromlsed ' The 1aw qoes far enouqh if lt permlts the
mp051tlon of a monetary penalty in cases. where strlct llablllty has
een 1mposed.."1b1d

3.;. Thls sectlon would work a very substantlal change in_

1st1ng New Jersey law. There are many 1nstances in our law—ﬂboth

at whlch is tradltlonally crlmlnal and that whlch is "regulatory"J:wid




,ct liabxl%tyAls lmposed.' %tate v. Hudson County News Co,,

5 N;J

. 284, at 293 (1961) (partlcular statute held to requlre mens rea.

T“Slnce absolute cr1m1na1 11ab111ty...may harshlv result 1n ‘the 1mpr1son-*df}f

;ment of persons who are not morally culpable, it has understandably’

‘:

'ecelved crltlclsm in academlc c1rcles.g,...The modern ]udlClal trend

.1s_fortunately the other way."),.Morss V.- Porbes, 24 N.J. 341, at 358 fﬁ:sQﬁl

.(1957) "Wlthln reasonable llnlts, the Leqlslature has the power and

3the rlqht to de51gnate the mere d01nq of an act as a crlme, even 1n

the absence of the nens rea vhlch was a necessary prerecu151te at

common law....Where words CYearly 1ndlcat1ng the requlrement of a.
fcrlmlnal 1ntent are omltted the 1ssue becomes one of" °tatutory con-

‘structlon to ascertaln the meanlng of the leqlslatlve body ); State“

DeMeo, 20 N.J. 1\ 8-11 (1955) (blqamy prosecutlon), State v. Lobato,

.vSuper; 567'(App;'"

“7_N J. 137 149-150 (19;1) State v. Moore, 105 N.J
S ¢ o
1969) (carnal abuse prosecut:on—-strlct llabllltv as to girl's .

*3age)ﬂA For cases 1n other jurlsdlctlons see MpC Tentatlve Draft No.‘4,

,,141 145 (1955).

o 4. Slnce the tlme of the draftlnq of the Model Penal Code

and the comments justlfylnq that p051t10n, there have been dec151ons

of the Supreme Court of the Unlted Qtates 1nd1cat1na that the Sﬁﬂxs

W1ll have less freeoom than was once thouqht (see Unlted States \

"Ballnt 258 U.s. 250 (1922) and Shevlln Carpenter Co. V. Hlnnesota,'

218nU S 57 (1910), Unlted States V. Behrman, 258 U.S. ?80 (1922))1n

‘deflnlng crlmes wrthout mens rea. See Roblnson V. Callforn1a1.370 u. S. R

) 1952) Lambert v. Callfornia, 355 u.s. 225 (1957), Smith ve -

a, 361 U.S. 147 (1959) but cf., Povell v. Texag' 392U, 5.

See also Morlssette V. Unlted States, 342 U.L. 246 (1992)

\Se decls OnS, tOCXetner ‘\?1 i'h i‘hp e:#‘rnnn 2?‘\4-1_.5#-9-‘ roder '7«--‘-'1--7--“--' v‘-'*" ¢



ably berregarded in thelr v1ew, as ev1nc1nq a leqlelatlve purpose:

of Mr. Justice Jacobs 1n the Hudson County News' Co. case (35 N.J at**h

| 289~ 294) lead to the conclu31on that . con51deratlon of elther the Code s

;p051ti0n or some 1ntermed1ate p051tlon would be appromrlate.:

i

- 151 Returnlnq now to: the draft of the Code, @2 03(1)(&)

aceepts Strlct llablllty for all offenses wthh are qraded as. v1ola-=‘
tlons, i. e., for whlch a sentence of imorlsonment may not be 1mposed

‘unless a culpablllty reou1rement is 1ncluded 1n the deflnltlon of the

offenee or: the Court determlnes that appllcatlon of such a requ1rement”

'1s con51stent w1th effectlve enforcement of the law deflnlnq the"

x

‘;offense.' The assumotlon 1s ‘that for ‘these low qrade offenses culpa—

‘bility requlrements ordlnarlly w1ll be stated exoreqslv 1f ‘the Leals-

lature 1ntends to 1nclude “them. TIf the law is SLlent the presumptlon
1s that strlct llabllltY should prevazl and to require a culpablllty

element the Court must maPe an. afflrmatlve deternlnatlon that such 1s'

'conSLStent w1th effectlve‘law-enfo:cement. Thls devlge 15 1ntended,to
jeiimihate the'large amount of uncertainty which now exists. MPC Ten-

”tatlve Draft No. 4;'0. 145 (1955)

As to crlmes, as dlstlnqulshed from v1olatlone, the oppoSite‘

ihpresumption'ls aoplled and subsectlon (1)(b) accepte qtrlct llabllzty

when crimesvare deflned by a statute other than the Code only if a

ﬂﬁleqislative'pnrpose to 1mpose strict liability nlalnly appears° The
ﬁDrafters of‘the Code express the view that a mere absence of words of
;aculpability might be a sufficient expreSSLOn of leglslatlve lntent to

filead to the;éonclusioh‘that strict'liability was intended in some

”inStances. 'Leglslatlve acculescence 1n a construction of a statute ae '

ha strlct llablllty crlme, vlthout amendlnq the statute, mlqht reason-l“




v1ew on strlct llabllity, the

Code itself does not 1mpose strlct 11ab111ty for any crlme whlch 1t

undertakessto'deflne.

'TT7;" Aq examples of p051tlons taken by other states on’ thls

1ssue, the statutes drafted for New York and IlllhOlq are attached

Ty

fﬁl(a) New York Penal Law 515 1512)
o "Althouqh no culpable mental state is expressly
- .designated in ‘a statute defining an offense," a culpahle mental--
state may nevertheless bhe required for the commission of such
offense, or with respect to some or all of the material elements
" thereof, if the proscribed conduct necessarily involves such
culpable mental state. A statute defininqg a crime, unless
clearly indicating a legislative intent to 1mpoee strict lia-
bility, should be construed as defininag a crime 6f mental cul-"

pablllty. This subdivision applies to. offenqes hoth 1n and
out51de thls chapter.“- :

‘ ["Crlme"'ls defined to mean a felonv or a misdemeanor,
v"Vlolatlons" are not crimes but are punlshable by imprisonment
for up to 15 days. Pre-existino nor- -criminal of fenses punish-

able for more than 15 days ‘are also made v1olat10ns.~ §810.00,
_55 lOI ‘ - : S : o

(b) Illihois Crimihal<Code.§4-9:

A person may be qu11ty of an offenqe w1thout having,
as to each element thereof, one .of the mental states descriked
- in Sections 4-4 through 4- 7 if the offense is a misdemcanor
which' is not punishable by incarceration or by a fine exceeding
:$500, or the statute deflnlno the offense clearly indicates a : o
leqlslatlve purpose to impose absolute 11ab111tv for the conduct §
kudescrlbed = -‘ Co : :




SECTION 2, 06 LIABILITY FOR’ CONDUCT OF ANOTHFR COMPLICITY.:

_ (l) A person is qu11ty of an offense if it is committed by
hls own conduct or by the cenduct of another person for whlch he is
leqally accountable,,or both.

‘ _ (2) A herson is lecally accountable for the conduct of
another-per on when: R : ,

(a) - acting with the kind of culpability that is suf-
ficient for the commission of the offense, he causes an 1nnocent or
wlrrespon51ble person to engage in such ~conduct; or
3 : “(b) he is made accountable for the conduct of such
' other person bv the Code or bv the law deflnlna the offense- or

: (c) he is an accompllce of such other person ln ‘the
commission of the offense. - ’ , o , T

; , (3) 2 person is an accompllce of another person- 1n the com-
.. mission of an offense if: : :

(a) Wlth the purpose of promotlng or. fac;lltatlnq the
commlsSLOn of the offense, he :

BN

(i) solicits such other persoh to cOmmitvit~ or

o (11) aids. orﬁaqrees or attempts to ald such other
person in plannlnq or commlttlnq 1t or ‘ v

(111) hav1no a. lenal dutv to prevent the commis-
sion- of the offense, falls to make proper effort so to do, or

: . (b) hls conduct is expresslv declared by law to estab-
1sh hlS compllclty.f

, (4) When causing a partlcular result is an e]ement of an
offense, an accompllce in the conduct causing such result is an accom-
plice in the commission of that offense, if he acts with the kind of
culpability, if any, with respect to that result that is sufficient
for the comm1551on of the offense.

: (5) A person who is leqally incapable of committing a partrc-
ular offense himself may be gquilty thercof if it is committed by the
conduct of another person for which he is leqally accountable, unless
such liability is inconsistent w1th the purpose of the provision estab-
1sh1ng hlS 1ncapa01tv.

(6) © Unless otherwlse prov1ded by the Code or hy the law
deflnlng the offense, a person is not an accompllce in an offense com~
'mltted by another person if:

(a)~ he 1s a v1ct1m of that offense, or .. -




: e (b) ‘the offense;ls so deflned that hlS conduct 1s
1nev1tab1y 1nc1dent to 1ts commlsslon~ or '

(c) he termlnates hlS comp11c1ty prlor to the commis- .
‘sion of the otfense and s T R R S :

s e L ’{1)% wholly deprlves 1t of efFectlveness in the
comm1551on of the offense- or: : :

o (11) alves t1mely warnlnq to the 1aw enforcement /
authorltles or otherw1se makes proner effort to prevent. the. '
'comm1551on of the offense. . s

(7) An accompllce may be conv1cted on proof of the comm1s51on
of the offensé and of his complicity therein, though the person claimed
‘to have committed the offense has not been prosecuted or convicted or
has been convicted of a different offense or dearee cf offense or has:
an immunity to prosecution or conviction or has been ‘acouitted.

* | * * ® . %

§4.06 Commentary

'1;‘ General Purpose. The objectlve of thls Sectlon is. to_

declare that crlmlnal llablllty is- based upon Lehav1or and to dellneate
all s;tuatxons 1n whlch crlmlnal llabllltv mav rest 1n whole or 1n

o part&upon behav1or of another. Where such llablllty dopends upon

and pornts for thelr dec151on to the deflnltlon of the crlme..vBut
1nsofar as a determlnatlon rests gpon qeneral prmnc1ples of llablllty,»
those pr1nc1ples are here set forth ' PC Tcntatlvo Draft No. i s Pe 13
111953) 1 The main areas of ex1st1nq 1aw thus covered by the sectlon

are those 1n whlch cr1m1na1 llablllty rests on ‘the hehavxor of an

1nnocent or 1rrespon51ble agent, 301nt crlmlnallty or accessorlal

Partlcxpatlon through aldlng, abettlnq and consplracy Accessorles
fter the'fact are not 1ncluded - Thev are treated as v1olat1nq a

Eparate crlme -under ﬂrtlcle 742 of the Code. Thev are soO Lroated

A 1awr; n-:,-_‘” State v. aullivan; 77 N;J. Suber.

spec1al con51derat10ns 1nvobved in the deflnltlon of oartlcular offenses,

is sectlon calls attentlon to the fact that cases of thls klné ex1st»~*




% o
4 : 5 i. % o % ggg?;

e The Sectlon differentlates the dlfferent modes of compllcity_
»1n a crlme for the purpose of developlnq thelr content.~ It does not

uhowever, contemplate that such dlstlnctlons should have a procedural

;sldnlflcance.- MPC Tentatlve Draft No.;l 13 (1953) hs is true 1n

:New Jersey today,"whlch has abollshed the common law dlstlnctlonq be~'_ulti
Atween pr1nc1pals and accessorles, 1t is: suff1c1ent under the Code to
gcharqe commission of a crlme. Id at 13-14. ,N.J.S. 2A 85- 14 tate

V. Western Unlon Teleqraph Co., 12 N.T. 468, 494-495 (1953)’ State;y;‘

‘ggogez, 10 N.J. 532 (1952); State v. JaCdues, 99 N.J Quper 224, 235

(App. Div..LQGB){ Notice that the system emploved hy the Code does
onotiemploy the term p:1n01ps1? flndlnq that unnecessary MPC Tenta—
“tive Draft No. 1, p. 14 - (1953). A ~7.

. | 2. Subsectlon (1) estdbllshes the basic pr1nc1ple, vhlch
1s now true 1n>New Jersev and under all other systems,»that ‘criminal
liabillty ﬁay be based uponwelthergone énown'behav1orborethe behavior
of anothe:.‘ Ibid. "gt . | R o |

There is leq1slat10n now in effect ma}lnq 1t a substantlve

T

offense to ald partlcular act1v1t1es,‘whlch mav or mav not be cr1m1na1
themselVes; See, e.q.y N J.S. 2A 104 1 throuqh 12 (Aldlnq cortaln
escapes). There is also much leqlslatlon maklnq crlmlnal spec1f1c
;conduct_wh;ch_;s‘proscrlbedmfor the;reasongthat it furthers or faclii-
tetestOhmission of‘a.ciime. Sce, e. q;;‘l.J.S ‘2A:112~3 (Keepinq a
-gambling‘fesort): N. J:S 2A: 121 3(c) (Ownlng a bulldlng used for -
ottery bus1ness) .J S 2N 139 4 (Purchaslnq certaln 1tems from
hlldren).t The- prov1510ns of Sectlon 2.06 are not 1ntended to dlsplaee'

ch9specielfleqislation.(tO'the e#tenttitﬁis%:etained d:”incorporsted

-the Code) though the Section “should be deemed: judicially: to: -



they occur: in formulations of this kind. 'jMPC'?entative‘Draft No:h_

: Subsectlon (2) sets forth the sxtuatlons 1n ‘which one};

tv"legally accountable" for the conduct of another person-

i{a)d‘Innocent or 1rreenon51ble aqente. It 1s unlver-"ﬁ
ally acknowledqed that one is no 1ess qullty of the comm1551on of ai”
crime because he uses the overt behav1or of an 1nnocent or 1rreenons~;$*
1ble agent° He is accountable as 1f euch conduct ‘were hls.own. MPC
Tentative ﬁraft No. l p.le'(1953) ‘ The existing NeW'Jersey statute~"
whlch, somewhat obscurely, establleues thle pr1nc1nle is the second
paragraph of N J. S. 2A: 85 14 "Any person who wllfullv cauqee another
“to commlt a crlme is punlshable as a pr1nc1pa1 ‘The New Jersey cases

arerln accord.r State v. Lleena, 129 N.J.L. 569 (Sup.-Ctﬁjl943)n

'afflrmed 0.b. 131 N .J;L;~39 (E & A 1943); State:v.“faunce,:Ql N.J.L.

A33 (E & A 1917), Noyes v. étAQg,_41 N.J.L. 418 (Sup. Ct. 1879); and

vState V. Wycoff 31 N.J.L. 65 (Sup. Ct3.1864); Peasons whygthe‘exiSt-'
lng New Jersey~etatutorytformulation.is_an_unsatisfactory:waf of

statingjthe ruiitare'found in MPC TentatiVQ Draft.No{'l, pp. 16-18

"_ | ’_h(b)' Made accountable by‘lawt‘:This paraoraph-leayes:hf

’flmposed or . has been construed to 1mpose an extraordlnary measure of in
ccountablllty for the behav1or of angther. MPC_Tentatrvc,Draft No. 1,

v18 (1953) The paragraph is~ so drafted aetto make it clear that

uch llablllty is not supported by general prinCiple, rather it must.

tvupon a spe01al leglslatlve w1ll manlfested 1n the deflnltlon of

he- partlcular offense.\ Most 51tuatlone 1nvolve llablllty For acte L

agents or emplovees 1n the couree of thelr empleyment Inueom_




IijO,lllabllitV 1s retained In others, where the 1aw does not ex—f
plic1t1y 1mpose VLCarlous llablllty, the ﬁew Jereey caees state our :
law to be that such llab111+y w1ll not he 1mposed 1n the absence of
proof that the pr1nc1pal alded encouraqed or connlved 1n the perpe—t
tratlon of.the act done by the aqent or that the 1111c1t act was

~ habltually donevln the ueual course of hu 1ness. %tate v. Plnto,

'3129 N.J. L 255 (Sup. Ct 1943) (ﬁlcohollc Beveraqe Law), State v.‘

Welner; 41 N. J 21 at~?6.f1°63) (Manqlauqhter nrosecutlon°';..}"1f
defendant is to be crlmlnaliv 11able w1th reepect to ‘an actmo; oole~
51on of hlS nurse, 1t could not merely be hecause he was her emolover,
;«He could be so llable only 1f he dlrected her conduct or aqsented to
lt or falled to act thh resoect to it ln c1rcumstances whlch 1ndlcate

the....wantonness or recklessness [necessarv for a cr1m1nal proqecutlon]

Stete V. Pennsglvanla R R. _Co., 84 N.J. L. 550 (Sup. Ct 1913) (Nulsance

pfosecutlons for smoke em1551ons),_8tate Y. Amerlcan Alkyo Ind.. Inc.,

:32 N J; Super. 150 (Co Ct 1954) Thuq, by 1ncorporat1nq ex15t1nq
'law, the only eltuatlons 1n whlch v1carlous llbblllty would be 1mposed
wouid be those where the Leclslature has expllc1tly determlned to do so.,J::

‘(&) Accomnllces. Flnally, one 1s "1eqally accountable

'“for the conduct of another when he is an' accompllce" of the other
vnerson "1n the offense“ o By "the offense" is meant that crime charqed

for whlch gullt Ls in questlon under 52 06(1) \ The baqls and scope

.of compllclty under thls paraqraph is set forth in 52 06(3) below.
ccompllce" 1s meant’ to be "employed as the broadeet and leaot techw_

1ca1 [term] avallable to denote crlmlnal comp11c1ty : MPC Tevtatlve

raft'wo} 1' p 20 (1953)




““ié;‘f*subSeotion (3)7" defininq'"aooomplioetisets'forth"the

modes and extent of comp11c1ty in. crlmlnal behav10r dellneating both
he nature of the actlon or omlsSlon and the mental state that Wlll
sufflce for llablllty.% It is sald that it does not dlffer markedly

rom current statutes,"except in av01dance of. redundancy, and in artlc—"

ulatlng the requlrements of purpose or of knowledqe that the 1eqls—l¥fie5ffj?
latlon ‘now 1gnores.' MPC Tentatlve Draft No. 1, p. 20 (1953) e:‘h. e
New Jerseyllanquaqe which this would replace is found in N.J.S. 2A: " .'_ i
. 85~ 14 and prov1des that "anv'perSOn who aids, abets, counSels, commands,

1nduces or procures another to commit a crime is ounlshable as a prln—

c1pal._ See State v. KUZHIEE, 36 N.J. Super. 521, 531 (Apo DlV. 1955)
o 5. The Draft diverges from the language of the New Jersey

, cases, although not from the ianguaqe of the New-Jersey statute,.in7bﬂ
that it does not make consplracy" alone a ba51s for compllclty 1n
substantlve offenses committed in furtherance of its alms. It=asks
instead the more specific questlon of whether the-defendant‘counanded,
eneouraged aided or agreed'to'aidfdn'the commission.of‘the Erime |
‘charqed The reason qlven for thlS treatment is because there appears
to be no other or no- better way to conflne w1th1n reasonable llmlts )

:the scope of llabllltv to whlch consplracy may theoretlcally qlve rlse.

fSpec1f1cally, finding llablllty for ‘each of the substantlve offenses
ﬁ(ln addltlon to llabllltv for the consplracy and any substantlve

;offenses whlchgcan be ”brought home’_to the partlcular defendant)’in'

Isprawllng consp1rac1es should be prohlblted See, e. q., People V.

\Iuc1ano, 277 N.Y. 348, 14 N.E. 24 433 (1938); United States v. Brqu,Tg

105 F.2d 921 (2 Cir.’ 1939) reversed on other crounds, 308 u. S 287

(1939), Anderson v. Superlor Court . 78 C.A.2d 22, 177 p .24 31J (1947)¥*9

ccordlng to the Drafters ‘of the Code, no. cases actually pressithe



ntive crimes” arislnq outfof“consplrac1es as. far as,»
ally allow and the cases whlch declare the
doctrin normally vnvolve defendants who had a. hand in plannlnq or

udlrectlng or 1n executlnq the crlmes charqed When thlsﬂls so, the

other prlnc1ples of accessorlal respon51b111ty establish’ 11ab111tyvi;
ﬁcommandlnq, aldlnq or aqrcelnq to ald in plannlnq ;
orﬂcommlttlnq the crlme.\‘HPC Tentatlve D:aft No. 1, p; (19%3)

The New Jersey cases, whlle speaking in terms of "cohsplracy , do so‘ ’

x

'1h”cases where the Code would'clearlylfind liability; State.v. Coopery
lO{N,J;'S32,‘568‘(1952) ("All those who consplre to commit a crime and
part1c1pate some way in its comm1s51on are ]Olnt pr1n01pa1st"), State

mﬁJacques, 99 N. J 'Super. 230 235 (Ann DlV. 1968) 7 In evaluatlnq

‘the Code's position on ‘this 1ssue, account should be taken of the fact .

‘that'cohspitacy'is etidentiall?fimportant ahd may,‘evidentially, be
:ufflCIEHt to prove command encouraacment aqreement to assxst
’551stance, etc. The Code S p051tlon is that the jury should not he
oid that 1t establlshes compllc1tv as a matter of 1aw. MPC Tentatlve
_raft No,vl P. 23 (1955) ‘ | ‘ | v-

'6,3, The Draft orlglnallv llmlted the scope of llablllty to
crlmes whlch the accompllce had the purpose of promotlnq or faCIIlta—
blng and to those whlch he know1naly fa0111tated substantlally The.
Instltute subsequentlv re]ected the 1aLter as a bas1s of llabl]lty SO
that as the Code now stands the jury must flnd that the defendant had.
’purpose of promotlng or fac111tat1nq the crime's commlsslon. |

§2, 06(3)(a), MPC Proposed Off1c1al Draft, p. 35 (1962) ' Essentlally,‘

1nclusxon of the ellmlnated prov151on ls a questlon of the extent to

1ch the Comm1551on deems it approprlate to roqulre persons to aVOld

hlknown.crlmlnals,, Whlle one does not want to burden normal




channels of trade, one also wants to have dealers av01d maklnq a proflt

from crlme. An excellent dlscu591on of the 1ssues 1s found in MPC
bTentatlve Draft No. 1;'Dp 27 32 (1953) The rejected Code formulatlon‘

was an intenmxuabe 9051t10n between those who would requlre a pur*~.

pose to ]Oln (i e., a "stake in the outcome") and those would reoulre}‘
-av01dance of any fac111tat10n.
No Ncw Jersey case dlrectly presents the 1ssue State v;

E‘Fllr;ch 10 NaJ 146 (1952) was a case in which a phvslclan refcrreo

‘a girl to anoabortlonlst. The‘Court speaks of certain evxdence giving

rise to inferences of “guiltv }nowlcdqe"‘and a "knowledqe of” the

“fcrlmlnal nature of ‘the transactlon and a consc1ousness of the
blllegal character; Subsequent»lanQuage in’the Opinion leads to the’

?'conclusion that mere cuilty knowledge (with assistance) would not bhe

Elenough and that he must he "an actlve partner in the 1ntent. T (lO N.J.

f;at 150) . It 1%, of course, clear that mere: knowledqe, w1thout more,

pncannot lead to crlmwnal llabllltv.; State v. Sulllvan, 77 N.J. ‘Super.

81 (npp. Div. 1962): State v. Fox, 70 N.J.L. 353 (Sup. Ct. 1904).

Euen though the Ellrich~case'is not comoletely cleaf on the issue, the

ffactual pattern there presented is a qood one in whlch thc Pommlsslon
”may determlne whether a purpose should be renulrcﬁ or knowing substan—

‘tial facxlltatlon should sufflce,, Our other cases in the area speak

“in general terms such as "shared in the intent." See State v. Fair,

45w, 77, 95 (1965); State v. Smith, 32'N.J. 501, 521 (1960); State

©v. Jacques, 99 N.J. Super. 230, 235 (Apo; Dinvl968);‘State V. Cooper.

10'N J.'532 568 (1952) Some of our cases speak in terms of a person.‘

helng respons;ble only for Lhc "natural and probablc consequences of

the: crlme actually lntended ‘ ate V. Carllno¢ 98 N J L. 48 52

Sup. Ct _1922), afflrmed 99 N.J. L.-292”(F & A, 1923) . quch ise the




law_elsewherea MPC Tentatlve Draft No. 1. 'p. 25 (1953) T_However,

these statements are usually made in hom1c1de cases where doctrlnes oF‘

ransferred 1ntent, felony~murder and llablllty for rocklessness pre—’

nt a spec1a1 51tuatlon. (The Code would not eatend llablllty bevond

L

the purpose the defendant shares or what he knows. Probahllltles are

sald to have an 1mportant ev1dent1al bearlnq on ‘this 1ssue but they

are”not 1ndependentlv suff1c1ent.? Id ‘at 26 )

;7, If the”Comm1551on'desires to-;nclude substantial knowina

fa0111tatlon as an addltlonal ba51s for llabllltv' 1anouaqe such as
elther of the followlnq two alternatlves should be added

(1)'"Act1ng w1th knowledqe that such other
- person was commlttlnq or -had the purpose of -
~.committing the crime, he knov1nq1v suhstan—z
tlally fac111tated its comm1s51on ‘kor

(2) ”Acting with knowledge that such other
person was committing or had the purpose of
..committing the crime, he knowingly provided _ o
‘means or opportunity. for the commission of the = S b
'crime; substantially-facilitatinq its commission." ' o

'chhe Code 1nc1udes 1n §2 06(3)(a) not only those ‘who

'mmand request encourage, provoke or ald‘but also those who aaree

o ald 1n the plannlnq or executlon.‘ It also lncludes one

ho has . a~leqa1 duty to prevent the crlme who falls to ma}e proper

ffort to.dosso. Thls is sald to reprcsent an exhaustlve descrlptlon
the ways in whlch one may purposelv enhance the orobablllty that

nother W111‘comm1t a crlme.v MPC Tentatlve Draft No. 1 -pp 26—27

19535

There belnq a purpose (1 e., a e01f1c 1ntent") to further'

N

Y fac111tate, there 1s no rlsk of 1nnocence.l*

oubsectlon (3)(b) preserves all spec1a1 1eqlslatlon de-~

'larlng that partlcular behav1or sufflces for comp1101ty, whether or

ot it would sufflce under the above standards.,‘#PC Tentat;velDraft:

3;(1953) . hhﬁf_fffrvh«‘ ﬂj*hﬁﬁvféﬁ?




E;OQ ubsectic _(4) prov1des that comp11c1ty 1n conduct

cauSLng a partlcular crlmxnal result leads to accountablllty for that
re.ult so.lonq .as the accompllce has the purpose or the Lnowledge w1th
respect to the result that is demanded by the deflnltlon of. the crlme.k
Thus,‘when a homlclde occurs in the comm1°5lon of a robbery, 1f the‘
vom101da1 act was a means to commlttlnq or facrlltatlnq the robberv;
accompllces in the robbery are accompllces in that act under Subsectlon
-3Y. If, further, the 1ntent10n to commlt a robbery sufflces to make.
the homlclde a murder, as that crlme is leqallv deflned under exxst—
1ng 1aw, all accompllces in the robbery are qullty of murder. 'State

;;gmigp 32 N.J. 501, 521 (1960); State v. Loray, 41 N.J-~131'~13q

(1963) . But should ‘the deflnltlon of murder be alterod to demand anj;v
ihtent to klll, accompllcesvcould.not then be held unger'thls_Sectlon”e
uniess they shared that nurpose; MPC Tentative ‘Draft No. 1, p. 34
(1953). Moreover, 1f the hom1c1dal act was not a means to the com-
'hiSsion of the robbery——as 1f one party shootsoan enemy,ln atlsfac-"
tlon of a merely Drlvate qrudge—~comp11c1tv in robbcry would not imply
ompllc1ty 1n murder because it dld not comorehend the causatlve'"
Rhav10r.r Ibld The effect of thlS provrslon is to comblne the pollcy
hat accompllces are’ equally accountahle w1th1n the range of thelr'
omp~1c1ty w1th the pollc1es embodlod in the deflnltlon of partlcular
crlmes.» The result of the Gubsectlon is to ma}e the Code be in accord
wlth ex1st1ng New Jersoy law whlch phrases the rule av follow"~

"Whlle each part1c1pant may be qullty 'as a pr1nc1pa1 oo

he is not necessarlly gullty in the same deqree. If hoth parties
_ enter into the commission of a crime with the same intent and . ~
' purpose each is quilty to. the . same degree; but each may partlc--
‘ipate -in the criminal act w1th a different- intent.  Each defen-

-~ dant may thus be guilty of a higher or lower degree of crime .
“than-the other, the deqgree of quilt denendlnq entirely upon

‘his own actions, intent and state of mind. State vc_Falr,‘
45N.3. 77, at 95 (1965) - S - T




Rubsectlon (5) prov1des that a perso who is éqa11y*t
'ncapable of commlttlnq a partlcular offense hlmself mav be gullty
athereof lf 1t 1s commltted by the conduct of another person for whlch

Jhe 1s 1egally accountable, unless such llablllty 1s lncon51stent wlth
sald that thls prov1 lon is "a falr statement of ex1st1nq law ‘-One?‘:

‘assets, for example, or one who is not a publlc OfflClal may be an
faccompllce of a publlc off1c1al in commlttlnq a breach of off1c1a1

r-duty, et cetera Proceedlnos, 39th Meetlnq,_Pmerlcan Law Instltute

HRO (1962); The statement that the provision is in accord w1th exist-
fling law is well supported both by the,text‘wrlters (Clark and Marshall,
J:Crlmes, §8.10, p. 536 (7th EQ. 1967)) and by some Mew Jersey cases.

1§tate v, Warady, 78 N.J.L. 687 (F & Avl910) (Conviction for bigamy of

~a man who did not hlmself_marry the woman but who was_presentiat'the
marriaqe, urced it and aided its beinq contracted) : State v. Marshall,
97 N.J.L. 10 (Sup. Ct. 1922) (a perqon may be conv1ctod as an alder .

nd abettor of'the crlme of emoezzllnq money as a tax collector not-

>, 96 N, J L. 71 (Sup Ct. 1921) (Pane by a woman), State v.

3395§9n & Kisinqer,.GS N.J.L. 105 (Sup. Ct. 1900) (Statutory?rape by

a woman) . However, in State v. Aiello, 91 N.J. Super 457, at 463

App Div. 1966),.the‘Appellate Division held'that'defendant Guiliano
could not be conv1cteo of a violation of a statute hhlch prov1aes that
Any pexson who....belng the owner of a bu11d1nq or place where any
bu51ness of lottery....ls carrled on knowlnqu, by himself or his
gent permlts such premlses to be sO used~—1s quilty" ....of a crlme.i_

.Court sald f_

the purpose of the prov1910n establlshlnn hls 1ncanac1ty The Drafters o

;who is- not a bankrupt may be an accompllce of a ban}rupt 1n conceallnq ;;‘73



kE "One ofathe{essentlals of thls crime is-
‘bu1ld1nq.3 Guiliano was not an owner of ‘the. buildina where the

lottery was allegedly carried on. He could not, therefore, be . -
‘ leqally conv1cted of a v1olatlon of [that statute] SR S

""*****

'"It is also argued by the state that this conv1ct10n can
“'be sustained on the theory that Guiliano was an aider and

. abettor of Aiello. We think not. The State cites no case

* wherein a non-owner was held liable as an abettor of the owner -~
" where the statute made ownershlb a condition of criminal lia- =~
biltity. = One charged with a crime is entitled to require the.
State to make strlct proof of each statutory element of the -
" crime charged." (91 N.J. Super. at 462-463). ‘ o

Whlle the court may have correctly reversed the conv1ct10n of Gulllano ‘
onvother grounds, as. wrltten, the case is out of step with the Code,‘t
w1th authorltles elsewhere and with prlor hew Jersey authorltles. " In
our Secretary S oplnlon, it is wronq.. To the extent 1t reoresents.
;the law whlch our Supreme Court would follow 1t should be qu1slat1vely
ierruled;l | |

| 12, »SubSections(6)'setS'forth_excentions to-the qeueral

r1nc1ples of accessorlal llabllltv establlshed aoove.

r(a) Vlctlms.‘ The v1ct1m of a crlme is excluded from

iability for an offense, although his conduct in a sense ass;sts in'

he commission of the crime,ﬁbecause to view the victim as involved '

‘hereommission'of the crimeh”confounds the policy‘embodied in the

“MPC Tentatlve Dratt No. l, p. 35 (1953)' See Regina v._Tyrell (1894),

*Q B 710 (Female in statutory rape . 1s not an accompllce) -and Gebardl

Unlted States, 287 U. S 112 (1932) (Woman 1s not gullty under‘the.

'nn Act of consplracy to transport herself ) New>Jersey recodnizes
at a v1ct1m of a crlme should not be capable of helnq conv1cted of
thecerlme.f Cla551fy1ng a woman upon whom an abortion has been com-

ted as a v1ct1m, the cases. hold her 1ncapab]e of helnq conv1cted of'

ownershlp of the =

rohibitioh; lt 1s lald down,'wholly or. 1n part, for their'protection;V -



gL 112 ‘114 (Sup, Ct 1858y55'”

600 ' (sup. Ct 1877), State v.. Thompgon,u;f

"J Super. 438 at 444 (App. DlV..l959) revereed on other qrounds ;Tu

P2 B e

N.J. 540 (1960)

1des that when the offense is so deflned that the person S- conduct 1swi:

nev1tably 1nc1dent to ltS comm1531on“ then he 1s not an accompllce._f’

Our cases concur State v. Alrcraft Supplles, 45 N.J. Super 110 (Co. Ct. 1957)

hxs 15 subject to a qeneral exceptlon to subsectxon (6) of "unless .-
therwrse provided by the Code or by the 1aw deflninq the offense"-

_Many SLtuatlons may arlse in whlch a juﬁament as to approprlate eyceo—

1 'ns from llablllty must be deflneé Confllctlnc pollc1es and strate~f
ies lead to the COnCanlOD that a person shou]d be etcludod from iia-
111ty in one 1nstance but that normal prlnCJples of acceeqorlal lla—f

11ty should aoply in another ‘here his conduct 1s' 1nev1tahly 1nc1—

;dent“”v In addltlon to the problem of. abortﬂon, there 1s the problom
whether a man who has 1nterc0urse thh a proqtltute should be

ved as an accompllce to the act of proatltutlon, whether the pur-
chaser should be v1ewed as an accomollce to an unlawful qale, the
arrled party to a blqamous marrlaqe‘an accompllce of tho blqamlst,3
thekbrlbe-glver an accompllcc of the taker, etc. MPC Tentatlvc Draft
Moikl p. 35 (1953) : Factors to be con51oereé 1nclude the noed to

__aln the testlmony of that person, the need to corroborate that

testlmony, the ablllty of the prosecutor to obtaln conv1ct10ne and

e pub11c1v1ew of the anproprlateness of euch conv1ctlone.5 Id at 36

ecause the DraFters of the Code v1ew 1t as 1moossxb1e to

tempt systematlc leclsTatlve resolutlon of these 1esuee, they loave

:(b)* Conduct "1nev1tab1y 1n01dent"‘i The Code also pro~ﬁhg.i{‘”



he questlon to be resolved as each 1ssue arlses before the Leqlsla— fﬁﬂ.l

‘nder the Code, 1s that conduct whlch :Ls”‘~

ure.4 The presumptlon,

1nev1tably 1nc1dent" does not lead to accessorlal llablllty unless'*
t}e leglslatlon spec1f1ca11v so prov1des.v
t Thls method w1ll be suff1c1ent for the deflnltlons of spec1-.

flc'crlmes in the Code 1tse1f because the nrafters specxflcally had

he rule in mlnd nduct may well be "1nev1tably 1nc1dent" under

x1st1nq 1aws, whlch would not be replaced by the Code, and yet 1ead

-to llablllty. See State v. Purdy, 51 M J. 303 (1968) (possesslon of
'lottery slips by a bettor when the sllps are notatwons of hls own bets
iis_w1th1n the qeneral posse531on of lotterv slln statute even though
he lottery statute ddes not 1ncltde the act of nlac1nq a-bet -and the
iposse531on of one' s.own slzo mlqht he v1ewed as "lneVLtably 1nc3dent"
‘ﬁithereto) If the Code s anoloach is to bhe . takon here, statutes out-
";51de the Code w1ll have to be lcdrafted in the llqht of this provxslon -
%to account for.;t, The Comnlsslon lehL also want to con51der the
;anproach‘of adopting this view for crimes within the_Code (51nce ltl'
Rldeés drafted with,this_in'mind) but;remoyinq the presumption for.
7estatutes outside the Code and 1ea§inc'the.issue to tne judiciary for.

'ase by case resolutlon, as it nresently is handled See;'e 9.,

Vate v. Dancyger, 51 N.J. Super lJO (App DlV. 1958) reversed 29 N.u._
f(lQSQ)w(Recelver is not an accessory to the theft)

It should be noted that the decision as to who is a."victimf

and what conduct 1s‘"1nev1tably 1nc1dent" is not self—deflninq¢

| Whlle the Drafters of the Code view the woman in an abortion

wsitﬁation}as'dolng acts'"inevitably incident“ to the-crime,bthe_New

rsey cases view her as a victim.




Termlnatlon of Comp11c1tv.\'ﬁfperscnfisfnot an © i

ccompllce under’the Code if he termlnates hlc comp11c1tv and by so
oinq,:“wholly deprlves 1t of effectlveness 1n the comm1551on ‘of the
»ffense" §2 06(6)(c)(1) "Thouqh actlon that sufflces for compllc—h1
ty‘may have occurred the law does: and should contemplate that lla—‘d
111ty may be averted 1f “the reason for its 1mposlt10n dlsappears«ﬁffﬁkj
_efore the- crlme has been commltted Q MPC Tentatlve Draft No. 1{
j37~(1953) ' The Code ant1c10ates that the actlon neeoed to comply T
f}th this prov151on w111 vary w1th the ‘accessorial behav1or that has
,receeded the decision to w1thdraw. Ib1d~ It should be noted that- i
hls prov1slon w1ll remove llablllty for the substantlve offense butA
]not»for -any . c0nsnrracy whlch has been commltted As%tO'chsplracy.
4renun01atlcns, see 85.03(6). | ‘

| c 'In.some instances, it wlll be 1mnoss1b1e to deprlve his
_ponduct of effectlveness in the commission of the offense w1thout
r’aklng 1ndependent efforts to prevent the crime.- In that case, §2.06d">

(6)(c)(11) reqtlres glVlnG warning to the pollce or. otherWiSe making

properneffort" to prevent the crime in order to gain immunity. The .
lftersrhere intentionally avoided»attemptiné to write a more speci- -
ficfrui‘ bedause‘the effort which shcdld‘be'demanded of a defendant

epends S0 largely upon the c1rcumstances.,vMPC'Tentative~Draft No. 1,

37138 (1953)

| | Thls defense is not now recoqnlzed in New Jersey..‘Our’cases
d that 1n order to echpe the penaltv denounced aqalnot a crime,
thh defendant must cease to act in comp11c1ty as soon as he has know-

edge; ofdthe crlmlnal character of the conduct of the persons who he

ccomPaHYlng., State V. DeFalco, 8 N, J Quper. 295, 299 (App. Div.

‘State v.

'Churchill, 105 N.J. L 123 (F & A 1928); Enggpan V.



.~

f¥;13§' Subsectlon (7) 1s concerned w1th procedural problems f:

ncernlng the dlstlnctlonsbetween pr1nc1ples and accessories, " Firsyg,

MPC Tentatlve Draft No. 1, p..38 (1953) Thus, the 1ew

vuld contlnue to be that the distinction between pr1n01pal and accem- o

pllcevor aider and'abettor has been abholished 1n New Jersey/for'purw

poses of 1ndlctment and punishment. N.J.S. 2A-85~14 State v. Cooper,

IIO;N.J& 532, 568 (1952);HState v. Western Union Teleqraph Co., 12 N.u._,

\

4€éff495 (1953); state v. Elirich, 10 N.J. 145 (1952), State v. huznltz,

:36 N J Super.,SZl 531 (App. Div. 1955), State v.?°caman, 10 N.J.°

Super. 439 444 (App. DlV. 1949) certif.; denled 6 N. J 456 (1951);

qtate V. Wllson,_80 N. J L. 467 (F & A 1910) afflrmlnq 79 N. J L. 241

KSup. Ct..1910). ' See Schlosser, Crlmlnal Laws of New Jersev §115
'953 Ed., 1967 SuPP Y- Such lS not true where a statute sets forth h;’
n exceptlon to N J.S. 2A 85-14 and establlshes a dlfferent punlshwent

—————

;Seaman, supra; State V. Woodworth 121 N.J.L. 78 (Sup. Ct. 1938);

;'osser, Criminal’ Laws of New Jersey, §113 p. 83;'nf:4 (1953&.

Ao

Further, the same.ls not true as to an-eccessory after the fact

N. J S. 2A:85-2; State v. Sullivan, 77 N J. Super. a1 (App. Div. 1962).
o It is still true under the Code, ‘as under ex1st1nq law, that
l) the: commlsSLOn of the crime and (2) the defendant s comp11c1ty

‘th rein. must be proved and found by the jurv as the elements of the -

;llablllty of.the accompllce,' State:v. ThoWPSOn, 31 N.J 540" (1960),

;247 (Sup. ct. 1892) Cf state v. Zuprosky,.127 N, o



J:L 10 (Sup Ct; 1922),‘Schlosser Cr1mina1 Laws$ofaNew Jersey

yg115 (1953y

1 However, 1n addltlon to followlnq the chanqe from the common

-ln thesef'egards, the Code also qoes on to allow conv1ct10n of an

ccompllce though the pr1nc1pa1 actor‘“has not been prosecuted or

onv;cted orwhas been conv1cted of a dlfferent oéfense ‘or deqree of

ffense or has an 1mmun1ty to prosecutlon or conv1ctlon or ha been
'acqultted ' B2, 06(7) “The Drafters of the Code recoqnlzed that this = -
~prev1910n opens the pos51b111ty that an accomnllce may be prosecuted

fter the person charqed with the commission of the crime has been

chultted'and that thls‘ls, to some extent, undes1rable as leadlnq ﬁd'
lncOnsistentfverdicts, Eut, in their view, “whlletinconSistent_ver—
‘Efé of’this_hihd:present a difficulty,ﬁthey ere intrlnsic_to the -
v‘ywsyStemﬁand‘appear to be a>lesserhevillthan‘qrantinq imhunity to
the accompiice hecause justice has mlScarried in the charoe’acainst:,
Mperson who commltted the offense..? MPC Tentatlve Draft Noa l,»n
38i(1953) " Schlosser states the rule in New Jersey to be that wnen

the person who»ls charged with the'comm1551on ofwthe crlme, ;;e., the‘

pal ln the flrst deqree is acqu1tted all aiders and.abettors

and accessorles must also be acqu1tted " For this he cites early

common law text writers and State V. Marshall 97 N. J L. 10 (Sup.kct.
h Schlosser, New Jersey Criminal Laws §115, pp; 87—88,‘nnc 3-4
' The Marshall case, however, involved a sitﬁation Where one:.

endant‘"Calthness, was 1ndlcted for embezzlement by a tax collector-‘

. other defendant Marshall ,wasllndlcted for aldlng andvabettlnq l"
hat embezzlement.; The proofs actually showed that Marshall was. the

Her conv1ctlon as a pr1nc1pal could not be susta1ned under




was*not=a tax collector.f At least one other case adopts Schlosser s

56 N. J Super 434 (App. D1v._l960)

reverSed "on other qrounds '31 N.J. 540 (1960) , it was held that ‘a-man

who alded and abetted a. woman to abort herself could not he conv1cted

'~'*”"Obv1ously to be an aider and- abettor the ex1stence of a
'pr1n01pal is indispensable. - On the evidence presented here
there were but two. persons who could have inserted an instrument
-in. the body of the victim, One was the victim, the other the
defenoant., Since the reguirement of N.J.S. 2A:85-14 is that

- one 'must % % x aid & & = another to commit a.crime', the legal
“ incapacity of the victim to ¢ commlt the crime of 5Bortlon pre-
cluded conviction of the defendant as an aider and abettor

" .even though he may consciously have been an essential link in
the chain of events leading up to the fatalltv " (56 N.J. Super.
- at 444) (Emphas15 in orlolnal) : . , _ g e T

Several New Jersey cases 1nd1cate that the law lo, in fact ”not'as_

stated by Schloqser but ratxer 1s closer to the Code s view. In an .

early'case, State V. Waradv,-78 N'J L. 687 (F & A 1510)" the Court held
that proof of the convxctlon of the or1nc1pal actor of blqamy was

unnecessary to flnd an”accessory”qullty. Further, 1n;§t§te Y;_QEEEEl

jaﬁ‘d vquper. 435 (Ano‘ Diu. l954),tthe-Court heldtthat there was no.
manlfeet lnjustlce" such tnat the defendant should be allowed to wlth*
raw a non—gglt plea in a.51tuat10n where he pleaded to a conspiracy |
harée and hlS alleged co—consplrator was acqultted by a jury after B
he defendant s plea but prlor to the tlme of hls sentenc1nq.,,The

ourt found 1t unnecessary, because of the procedural posture of the

case, to dec1de the issue outrlqht but the oplnlon seems to 1ndlcate

a 1ean1nq toward the view that acqtlttal of one should not necessarlly

lead to acqu:a..ttal of the othero Oates was followed m State v. o

ldmah, 95 N J. Super 50 {App Dlv 1967) . Agaln, in State V. Cooper 10 NQJ. 532,

ek

(1952), the Court held that acqulttal of the one of a grouo of

_hat[statutevbecause she was not leqally capable of performlnq the act——fikﬂﬁ



i was E

‘1flca11y dlStlthlShed Flnally, in qtate v.’Falr, 45 N.J 77,3_f?_hm'

t . 94- 96 (1965), the Supreme Court con51dered a sxtuatlon in- whlch two it
:te,mightfhavelbeeuféuilty“to_dlfferent degrees?:

,.If both’ partles enter‘lnto the commission of a crime w1th ﬂf

thé same intent and purpose each is guilty to the same degree; -

but each may participate in the criminal -act with a different

intent. Each defendant may thus be guilty of a higher or lower

degree of crime than the other, the deqgree of quilt depending

" entirely upon his own actlons, intent and state of mlnd "

(45 N, J.‘at 95 ) : : :

nghe Court S empha51s in Falr upon 1nd1v1dual consxderatlon of qullt

:Tieads to tbe conclu51on that the view set- forth in the Code would be

Tiadopted in the acaulttal - no prosecutlon, conviction of a dlfferent

7offense and 1mmun1ty 51tuat10nq as . well as the. decree of qullt 51tua-

"tzon.."

Rece@t State Codes

(a) New York Pehei'LawAéﬁéo 00, 20.05, 20.10, 20.15:

"Crlmlnal 1lablllty for conduct of another.c
"When one person engages in conduct which
constltutes an offense, another person is crimin-
ally liable for such conduct when, acting with
the mental culpability required for the commission .-
thereof, he solicits, requests, commands, impor-
. tunes, or intentionally aids such person to engage
- in such conduct.

"Crlmlnal llablllty for conduct of. another,

- no cdefense

"In any prosecution for an- offense in which
the criminal liability of the defendant is based
‘upon the conduct of another person purquant to
section 20.00, it:is no defense that:

-"1. Such other perqon is not oullty of the
offense in question owing to criminal irresponsi-
bility or other legal incapacity or exemption,

" or to unawareness of the criminal nature of the
conduct in guestion or of the defendant's criminal
purpose or to other factors precludlﬂg the’ mental




o state requlved for the comm1551on of the offense L
- .in question; or .

. "2, Such other- person has not been prosecuted

" for or convicted of any offense based upon the

conduct in question, or has previously been ac-
quitted thereof, or has leqal 1mmun1Ly from prose-
cution therefor- or

*3. The offense in questlon, as defined, can
be committed only by a particular class or classes
of persons, and the defendant, not belonging to
such class or classes,‘ls for that reason legally
incapable of commlttlnq the offense in an individual -
capacity.,

"Criminal liability for conduct of another;

exemption T -

"Notwithstanding the provisions'of sections
20.00 and 20.05, a person is not criminally ‘liable
for conduct of another person constltutlnq an .
offense when his own conduct, though cauSan or.
aiding the commission of such of fense, is of a
kinéd that is necessarily incidental thereto. If
such conduct constitutes a related but separate
of fense upon the part of the actor, he is liable

- for that offense only and not for the conduct or

offense committed by the other person.

"Convictions for different dearecs of offense
"'Except as otherwise expressly provided in
this chapter, when, pursuant to section 20.00, two
or more persons are criminally liable for an :
offense which is divided into deqgrees, each person

"is guilty of such deqree as is compatible with his

own culpable mental state and with his own account-

~ability for an aggravating fact or circumstance.,”

(b) Connecticut Penal Code'(1969)_§§2fll:

‘Qubstantially the same as’New York Code, set forth

j,above, except that it makes renunciation an affirmative defense-'

£ the Code. -

"l. In any prosecutlon in whlch the crlmlnal,
liability of the defendant is based upon the con-
duct of another person, pursuant to section 9, it
is an affirmative defense that the defendant ter-
minated his complicity prior to the commission of
the offense under circumstances:

(a) wholly depriving it of eﬁfcctlveness
in the commission of the offense, and

(b} manifesting a complete and volunfary
renun01atlon of his crlmlnal purpose.” i

"Renun01atlon" is defnned bv Connectlcut as in §5 01(4)



The 1111n015 Code, 1n §§5 1 to 5 3 vsubst ntlallye'

Model Code s prOVlSlons, u51ng substantlally condensed

“Accountability for Conduct of Another - ' _
. A person is responsible for conduct which. is
-an element of an offense if the conduct is either
‘that of the person himself, or that of another
. and he is legally accountable for such conduct

o as prov1ded in Qectlon 5 2 ‘or both

When Pccountablllty Fx15ts . "
K person is legally accountable for the con-
duct of another when:
(a)  Having a mental state descrlbed bv the
statute defining the offense, he causes another
- to perform the conduct, and the other person in
fact or by reason of leqal 1ncapac1tv lacks such.
a mental state;.or
7 (b} The statute defining the offense makes
- him so accountable; or v :
v " (c) Fither hefore or durlnc the commission
~of an offense, and with the intent to promote or o N
facilitate such commission, he solicits, aids, . L fF
abets, agrees or attempts to.aid, such other . ' . SO
- person in the planning or commission of the. ‘ '
‘8ffense. However, a person is not so accountable,
unless the statute deflnlnq the offense prov1des
otherw1se, if: :
(1) Ee is a v1ct1m of the offense,
v committed; :
- (2) The oLfense is so deflned that
his conduct was inevitably inci- ” - &
- . dent to its commission: or .- S Sk
(3) Before the commission of the offense, R
- he terminates his effort to. promote’
or facilitate such commission, and
.--does one of the following: wholly
" deprives his prior efforts of ef«
- fectiveness in such commission, or
gives timely warning to the proper
" law enforcement authorities, or
otherwise makes proper effort to
prevent the commission of the offense.

Separate Conv1ctlon of Person Accountable

A person who 1is legallv accountable for the

_ conduct of another which is an element of an offense
.. may be convicted upon proof that the offense was
committed and that he was so accountahle, althouqh
 the cther person claimed to have committed the-

. offense has ndét ‘been prosecuted or convicted, or

" has been convicted of a different offense or degree:
- of" oLfense, or is: not amenable to justlce, or has

“vknnv\ .'.,ﬂ,...,, 4-4- ’\"1




yfld) New Ney1co'° Gtudy Commlsalon has recommended

a statute sxmllar to -our ex1st1nq law (N.J. q 2A 85 14) Itﬁadds.a.ﬁ

prov151on qlmllar to §2 06(7) of the Code,L‘;J“

'_'(e)' Mlchlqan, REVlSed Crlmlnal Code (Plnal Draft 1967)

840} [same as MPC @2 06(1), hut subatltuteq
"behavior" for conduct" and makes other mlnor '
changes.] RN

- 8805 A person is lcoally accountable For
the behavior of another’ person if he:.is made 7
accountable for the conduct of such person by .

- the statute deflnlno the offense or by specific

_ prov151on of this code." '

.. 8410 "“(1) A person is leaallv accountable
for the hehavior of another if, actina with the.
culpable mental state suff:c1ent for the commission
of the offense in cuestlon, ‘he- cauqes an 1nnocent
person- to encage in such behavior. :

(2) As used in this qectlon, an.

'innocent person' includes any person.who is not
guilty of the. offense in auestlon, deqplte hlS
benav1or, because of :

(a) Criminal 1rrespon51b111ty or
‘ other legal incapacity or exemption. -

: e {h) Unawareness of the crlmlnal

"nature ‘of the conduct in question or of the de-
fendant's criminal purpose. '

(c) Anv other factor orecludlnq
the mental state sufflc1ent for thc comm1a51on of

‘the offense-in questlon.

-B415 "M person is leqally accountable for the
behav1or of another conqtltutlnq a. crlmlnal offense
ifs o .

E (a) [substantlally the 'same as HPC S
g2, 06(3)(a) except replaces. "punpose" with 1ntent,, S
and, in (11), "aqrees or attemots to ald" wlth o
"abets" 1.

' Eb) Actlnq with’ knowledge that such other
person was committing or had the purpose of commit-
ting the offense, he know1ngly provided means or

' opportunity for the commission of the offense that
- substantially facilitated its commission.’ ‘
' 8420 [substantially the same as MPC §2.06(6).]

§425 "In any prosecution for an offense in
which criminal liability is based upon the behavior
of another person pursuant to thla chaoter, 1t is
no . defense that: .

R (a) Such other person’ has not been prose~
cutcd for or convicted of any offense based upon: the

“behavior in question or has been convicted of a-
dlfferent offense or deqree of offense.‘ - '




(b) The defendant belonqs to a’ claes

v-'of persons who by deflnltlon of the offense are
: legally. incapable of commlttlnq the offense: 1n an
-_1nd1v1dua1 capa01ty . . :

(f)

l(m1
o
(4]
o

Gallfornla Penal Code Revvslon Pro;ect (Tent,

. [substantialiy the:same as MPC B2. 06(2)(a)f
451 Criminal Liability for the Conduct of '

Another: Comp11c1ty e
R person 1is aullty of 'an offense 1f

with the intention of ‘promoting or assisting in the
commission of the offense, he¢ induces or aids
énother person to commit the offense. - If the

definition of the offense includes 1esser offenses;”

the offense of which each person shall be quilty

. shall be determined
mental state and to

factors which apply to him."

.Criminal Liabilitv for the Conduct of

5452

T Anothcr-vCrlmlnal Facilitation ‘
“A paerson 1s guilty of criminal fac111ta—

tion when, knowing that another person intends to
engage in conduct which in fact constitutes an

‘offense, he Pnow1nclv furnlshes suhctantlal a051s—
tance to him."

[Criminal facxlltatlon 1s split 1nto

3 degrees for sentencing.])

§453

Criminal Liability for the Conduct of

2nother: No Dvallabllltv of Defenses‘
[Substantially the, eame as N.Y. Penal

Law §20 05(2) & (3).]

Criminal Llahllltv for the Conﬁuct of

8454

offense;

or

required by law,

“Another: Defenqeq
"Unless othérwise provided’ by law, in

‘any prosecutlon in which the criminal liability: of”
the defendant is based upon the conduct of another -
person, it is a defense that:

(l) the defendant was a v1ct1m of the

(2) the . defendant was elther expreeely

or by 1m011cat10n made not accountable for the
conduct by the law defininag the offense; or .

(3) under circumstances manifesting a

voluntarv abandonment of the culpable mental state
the defendant withdrew from par--

ticipation in the offense and made a suhqtantlal
“effort to prevent its commission.'

according to his own culpable
those. aaqravatlnq or mlthatlnq



68a

 15;' NEy‘York has included a definition of a lesser offense

A

féf-the area rejetted.by the American Law Imstitute of "knowing
substantial facilitation This provision is as follows:

Crlminal Facilitation.

- . "A person 1is gullty of criminal facilltation in the
second degree when, believing it probable that he 1is:
~ rendering aid to a person who intends to commit a crime,
-he engages in conduct which provides - ‘such person with means
or opportunity for the commission thereof and whlch in
fact aids such other person to commit a felony." (New,
York Penal Law £115.00)

(See also 8115 20 which provides that if the prlncipal is 1lrresponsible
or is not guilty because he lacks the mens rea, or 15 acquitted or

' hot prosecuted,.it is no defense for the facilitator. )




LIABILITY OF CORPORATIONS, UNINCORPORATED ASSOCIATIONS
~_AND PERSONS ACTING, OR UNDER A DUTY TO ACT, IN THEIR
- . BEHALF. — -

(1) A corporation may be convicted of the commission of an
ffense if 4 , .

g (a) the offense is a violation or the: offense is

efined by a statute other than the Code in which a legislative purpose
impose liability on corporations’ plainly .appears and the conduct is-
erformed by an agent of the corporation. acting in behalf of the
orporation within the scope of his office or employment, except that

f the law defining the offense designates the agents for whose conduct..
“the corporation is accountable or the circumstances under which it is
“accountable, such provisions shall apply; or o

o (b) the offense consists of an omission to discharge a
fspecific duty of affirmative’ performance imposed on corporations by -
'laW° or

EE (c) the commission of the offense was authorized,
-~ requested, commanded, performed or recklessly tolerated by the board "
.. of directors or by a high managerial agent acting in behalf of the
: 2corporation within the scope of his office or employment. :

(2) When absolute liability is imposed for the commission
of an- offense, a legislative purpose to impose liability on a corporatioen
’shall be assumed unless the contrary plainly appears.

(3) An unincorporated ‘association may be convicted of the
commission of an offense if: : :

= (a) the offense is defined by a statute other than the
Code which expressly provides for the liability of such an association
and the conduct is performed by an agent of the association acting

in behalf of the association within the scope of his office or employ-
ment, except that if the law defining the offense designates the agents
for whose conduct the association is accountable or the circumstances '
under whi¢h it is accountable, such. provisions shall apply; or

: : » - (b) the offense consists of an om1551on to discharge a
SPecific duty of affirmative performance imposed on associations by law. -

(4) As used in this Section

(a) corporation does not include an entity’ organized
‘as or by a governmental agency for the execution of a governmental

: (b) “"agent" means any director, officer, servant,
mployee or other person authorized to act in behalf of the coxporaticn
r association and, in the case of an unlncorporated association, a
emher of such association, o S

: g (c) “"high managerial agent ‘means an’ officer of a .
Grporation or an unincorporated association, or,.in the case of a

‘fﬁ@



tnership,'a partner, or any other agent of a. corporation or. associa-‘.
ion ‘having duties of such responsibility that his conduct may fairly
e,assumed to represent the policy of the corporation or association.

‘ (5) In any prosecution of a corporation or - an unincorporated
ssociation for the commission of an: offense included within the terms
f:Subsection (1) (a) or Subsection (3)(a) of this Section, other than

n offense for which ‘absolute liability has been imposed, it shall be
defense if the defendant proves by a preponderance of evidence that
he high- managerial agent having supervisory. responsibility over the -
ubject matter of the offense employed due diligence to prevent its-
"ommission. This paragraph shall not apply if it is plainly inconsistent
'ith the legislative purpose in defining the particular offense. :

. (6) (a) A person is legally accountable for any conduct he
fperforms or causes to be performed in the name of the corporation or
“an unincorporated association or in its behalf  to ‘the same extent as. if
]it were performed in his own name or behalf ' : :

_ (b) Whenever a duty to act is imposed by law. upon a-
j}corporation or an unincorporated association, any agent of the.
"ﬁcorporation or association having primary responsibility for the
~discharge of the duty is legally accountable for a reckless omission.
““to perform the required act to the same extent as if the duty were
iimposed by law directly upon himself e : :

‘ (¢) When a person 1is convicted of an offense by ‘reason
. of his legal accountability for the conduct of a corporation or an -
gpunincorporated association, he is subject to the sentence authorized

“by“law when a natural person is convicted of an offense of the grade
and- the degree involved. ' : S :

*oww e
.l{l;: This Sectionbdeals with four areas.” (1) the circumstances
under which a corporation may be held criminally liable; (2) the circum- ‘
_ances under which an unincorporated association may be held criminally“
. lieole' (3) it eetablishes certain principles for interpreting statutes
, with these two areas, and (4) it deals with certain problems

relating to individual criminal liability of persons acting on behalf

.'oficorporations and associations.

L 2;" Corporations. "In the early years the recognition of
Ofporete responsibility wvas inhibited by certain procedural difficulties
and certain conceptual notions....The most persistent of the latter

the*idea that a. corporation might not be:- held for a crime involving L



e T S
S

.,,Thé*ﬁaaefﬁ Aéyeiopaéné honever,‘has proceeoed largely
"thout reference to’ any intelligible body of principle and the field
is characterized by the absence of articulate analysis of the'
objectives thought to be attainable by imposing criminal fines on
porate bodies._‘ MPC Tentative Draft No.wé, p. 146 (1955)

| 'TSQ{ The above statement is a- fairlcapsulization of the

development and the present state of the 1aw in’ New Jersey It would - o

appear that there are virtually no crimes, including-those requiring a

criminal intent or a corrupt motive, of which. a corporation may not be. -
‘rguilty. The early law permitted only conviction of crimes for which

onfeasance was sufficient but New Jersey soon allowed conviction also

‘or misfeasance. State v. Morris and Essex R -Co,, 23 N.J.L. 36ﬁ.

_(Sup; Ct. 1852) (maintaining a public nuisance), State v. Lehigh Valley

vCo:, 90 N J L 372 (Sup._Ct. 1892) (manslaughter), State‘v;'Passaic_a'

‘Co;‘Agri; Soc. 54 N.J.L. 260 (Sup. Ct. 1870) (keeping a disorderly

1house), Joseph L. Sigretto and Sons, Inc._v; State, 127 N. J L 578

Sup;,c 1942) (obtaining money under false pretenses), State v,

ontinental Purchasing Co., 119 N.J.L.~257 (Sup. 1938) affirmed

2 N J L. 76 (E &A. 1938) (conspiracy), State v. Western Union Tele-
g aph Co., 13 N.J. Super. 172 (Co. Ct. '1951) affirmed 12 N.J. 468

1953) “(maintaining a disorderly house), State v. Graziani 60 H.J.

'Super. 18 (App. Div. 1959) affirmed o.b.: 31 N.J. 538 (1960).”aIn this
huegard i e.,vallowing a corporation to be charged with almost any

rime, the New Jersey cases are probably somewhat ahead of the cases

n many other States.: Clark and Maishall Crimes, 86.17, pg. 453

1967) In New Jersey,. a corrupt ox evil intent, when necessaryf

'Joseph L Sigretto~and Sons, Inc;. StatE: EEEEQ
R



7supra' State v, Graziani, supraf_ There is 1itt1e discussion in the

ases of the level of authority at which a person who has the requisite
32225 rea nust stand in order to allow the intent ‘to be imputed..» n
he,Sigretto case,'cited”above;.the issue under consideratidn was the.‘
ufficiency of the indictment and no- facts were set forth in the |

'pinion. *In the Passaic County-case,-supra, even,though'the coUrt was

reviewing a- conviction, the facts are not set forth and the holding is

:fpurely‘concluSionary.VABoth the Graziani case.and-the Western Union case

f?give same indication of the level at which intent must exist among

ubordinates in order to be imputed Graziani was an easy. case,».The
‘gknowledge of the illegal activity was -held by the pre51dent of a close
g_corporation (he owning all but one share of it) and by his brother,

_he.corporation s secretary (he owning‘the-only other share)._ The

;Court stated, ‘as the rule; that”the "guilty'intentxof corporate officers

may be imputed to a corporation to’ ‘prove the corporation s guilt

df60 N. J. Super. at 17.“In the Western,Union case,'the issue was the
sufficiency of an indictment alleging that the corporate defendant sent
>essages in aid of an illegal business,‘contrary to a state statute,
but“which did not allege through what agent or agents the defendant .

acted. The Court found it unnecessary to make this allegation. The

]?implication is that the guilty knowledge of the telegraph company s -

'-fhranch manager is sufficient. See 6 Rutgers L. Rev. 211, n. 27. It

fifshduld'be'noted that the statements in the early (1852) case of State v.

“Morris and Essex R. Co.,'supra, that a corporation is incapable of

Performing crimes of "treason, felony or other crimes involving malus

animus inpits commission or, as stated later*in»the opinion, Of. _

perjury...treason...murder....(or) any crime9 involving corr

ntent" (23 N J L. at . 364 370) can no longer be considered




poration may be criminally responsible.~1h“

(a) Acts of an_ Agent.v Paragraph (a) identifies che“

ftions in which a corporatlon may be held liable for the conduct

n agent acting within the scope of his office or employment. The

must be performed "in behalf of the corporation to avoid extension:y;__i
qability to situations where some cases have helo the corporation
:monsihle where the.act was done for the purpose of defraudlng the
corporation, . MPC . Tentative Draft No.'ﬁ, P 147 (1955). The rule_of‘
paragraphf(a)ras to agents seems_to be in accord with New Jersey law, _ | ,,l

t sufficient cases exist to draw a generalization{m«State v.

‘ Telegraph Co.,,supra. See also, 6 Rutgers Ls;Rev. 211,

iﬁﬁhs to'the kinds of offenses‘for'Which.thevcorporation may be
convicted under this paragraph, two arevsettforth:: first, “violations"
_kasidéfined in §l 04(5)), i;g;,ﬁthose offenses‘forfwhich‘the only-
j\unishment'is a-fine and, second .offenses outside the Code "in which
legislative purpose to impose liability on corporations plainly
‘appearsnlh The purpose of this provision is to maintain criminal
ility in the 1arge area of regulatory 1egislation now in effect
hich‘specifically imposes criminal liability upon corporations : This
,?ection would probably not be acceptable for use in New Jersey asl
vmi“fted Many regulatory criminal statutes in New . Jersey speak in
erms of persons ‘ .(see,ce g., N, J S. 2A:108- l through 9, "Foods
Drugs") whereas the’ intent clearly is to include corporations.v
the law_now is, the presumption is to include them.' N.J.S. 1:l- 2

Natelson Bros,, 21 N J Misc. 186 (Comm Pleas 1943) Thus,

this part of the Code would remove corpoxate criminal liability»i

laree. bodv of regulatory legisletion where the Legislature clearly



(b) Omissions. Paragraph (b) recognizes the)responsi-”iﬁ
rhility of corporations for the commission of offenses consisting of rne
,onission of a duty imposed by 1aw on such bodies.v Several such.duties
erist underipresent4law. | |

(c) General Rule. Paragraph (c) states the general

kprinciple of corporation liability, governing ‘any situations not covered
by paragraphs (a) and (b). The drafters-of the Code justify their -
fposition as follows._frr_, ] |

"In approaching the analysis of corporate criminal :

‘capaéity, 1t will be observed initially that the imposing of

criminal penalties on corporate bodies results in.a species -

- of viecarious criminal 1iability. The direct burden of a

"~ -corporate fine is visited on the shareholders of the cor-

~ poration, In most cases, the shareholders have not partici-
~pated in the criminal conduct and lack ' the practical means -
of supervision of corporate management to: prevent misconduct

by’ corporate agents. :

It would seem that the ultimate justiflcation of
.corporate criminal responsibility must rest in large measure
on an evaluation of the deterrent effects of corporate fines
. on the conduct of corporate agents. Is there reason for

" anticipating a substantially higher . degree of deterrence
from fines levied on corporate bodies than can fairly be
anticipated from proceeding directly against the guilty
officer or agent or from other feasible sanctions of non-
'criminal character°

It may be assumed that ordinarily a corporate agent is

. not likely to be deterred from criminal conduct by the pros--

. pect of corporate liability when, in any event, he faces the

*’prospect of individually suffering serious cr*minal penalties
‘for his own act. ....

, Yet the problem cannot be resolved so simply. For there
~ are probably cases in which the economic pressures within the
. corporate body are ‘sufficiently potent to tempt individuals

- to hazard personal liability for the sake of company gain
especially where the penalties threatened are moderate and
"where the offense does not involve behavior condemned as
highly immoral by the individual's associates. This ten-

7~ dency may be particularly strong where the individual knows

-~ that his guilt may be difficult to prove.or where a favorable
reaction to his position by a jury may be anticipated even
"where proof of guilt is ‘'strong. A number of appellate




, Thie may reflect more than faulty or capricious judgment
on the part of the juries.. It may represent a recognition .
that the social consequences of a criminal conviction may .
fall with a disproportionately heavy’ impact on the individual
defendants where the conduct involved is not of 'a highly. '
Zimmoral ‘character. It ‘may also reflect a shrewd belief that

the ‘violation may have been produced by pressures on the
subordinates created by corporate managerial officials even.

though the latter may not have intended or desired the - ‘
f.criminal behavior and even though the pressures can. only be sensed
rather than demonstrated. Furthermore, the great mass of
legislation calling for corporate criminal liability suggests

- a widespread belief on the part of legislators that such
'L;fliability is necessary to effectuate regulatory policy....

. The case so made out...tends to suggest that Such
“-liability can best be justified in cases in which penalties
directed .to the individual are moderate and where the criminal
conviction is least likely to be interpreted as a form of.
. social moral condemnation. This indicates a’ general line "
“of distinction between the 'malum prohibitum' regulatory
'bffeuses, on the one hand, and more serious offenses, on
“ the _other., The same dlstlnction is suggested in dealing
“with the problem of jury behavior. The cases [discussed]
o above involving situations in which individual defendants
‘[;were acquitted are all cases of economic regulations. It
. may be ‘doubted that such results would have fotlowed had:
. .the offenses involved a more obvious-moral element. In
"any event, it is not clear just what conclusions are to -
be drawn from [these] cases. In each, the jury had corporate
" 1liability available as an alternative to acquittal of all
the defendants.  Conceivably, if that altermative had not =
been available, verdicts against the individuals in some of, the
cases might have been returned. 'Thus,“it is at least -
. possible that corporate liability encourages erratic jury
. behavior. It may be true that the complexities of organi-
‘zation characteristic of large corporate enterprise at times
present real problems of identifying the guilty individual
" and establishing his criminal 1iability. It would be hoped,
~ however, that more could be pointed to in justification of
~ placing the pecuniqry burdens of criminal fines on the )
innocent than the difficulties of proving the guilt of the
“culpable individual. Where there is concrete evidence that
~ the difficulties are real, however, the effectuation of.
_ regulatory policy may be thought to justify the means:




_ In surveying the case. “law’ on the aubject of corporate"
eriminal ‘1iability one may be struck at how few are the types
~of common-law offenses which have actually resulted in-

‘corporate criminal responsibility., .They &are restricted for -
the most part to thefts (including frauds) and involuntary - .

‘ ’.manslaughter,, Conspiracy might also be included, .... No

‘cases have been found in which a corporation was sought to

be held criminally liable for such crimes as murder, treason,
" rape or bigamy. 'In general, such offenses may be effectively
punished and deterred by prosecutions directed against the

. guilty indlviduals. One would not anticipate the same

reluctance on the part of juries to convict which seems -
sometimes to be present where the offense is a. regulatory

'-_crime. Moreover, in many of the situations. .such as those

" involving involuntary manslaughter, there is :a strong .

- possibility that the shareholders will be called upon to
- bear the burden of tort recoveries. The’ prospect of tort
. recoveries may ‘also be expected to encourage supervision
‘of subordinate employees by executive_personnel

The burden of this analysis may suggest the conclusion
that corporate criminal responsibility should be withheld--—
~from serious crimes defined by the...Code. There are
~considerations, however, which indicate the prudence of
- retaining responsibility on a more restricted basis for
these crimes. °As noted above, the acquisitive offenses...

.o,traditionally have constituted one of the major categories

of corporate crime. ‘In a rough way,,also, corporate fines
in these cases may be employed to deprive a corporation of

an unjust enrichment resulting from the commission of offenses* ‘

by its agents.. Moreover, there’ may be situations in which
it is highly desirable to retain a degree of corporate
~responsibility for the Code offenses as when the crime is
committed in the State by a foreign corporation but where
the guilty individual agent is outside the jurisdiction and
hence not amenable to prosecution in the State.

The approach of paragraph (c) is to provide for a more
. restricted basis of liability for all cases not included
within the terms of paragraphs (a) and (b). .The general

" respondeat superior approach of paragraph (a) is rejected

for these cases, and corporate liability is confined to
situations in which the ecriminal conduct is performed or
‘participated in by the board of directors or by corporate
officers and agents sufficiently high in the hierarchy to. -
make it reasonable to assume that their acts are in some

" substantial sense reflective of the policy of the corporate
~body. The agents having such power to bind the corporation

~.ecriminally are described by the terms of paragraph (c) as

those 'having responsibility for the formation of corporate.
‘policy' or 'high managerial agent(s) having supervisory -
responsibility over the subject matter of the offense.'



' The phrase 'high managerial agent' is defined in subsection =
(2)(c). Given the wide variations in corporate structure,
Jthese criteria ‘are necessarily very general coen. .

, ‘The limitations on corporate liability imposed in cases
falling within paragraph (c) are generally consistent with o

the position of the English courts and those of some American"

: }stateSooua y :

A In practical effect, paragraph (c) would result in
'corporate 1iability for the conduct of the corporate
president or general manager but not for the conduct of a
foreman in a large plant or of an insignificant branch
‘manager in the absence of participation at higher levels "
of corporate authority. Paragraph (c) thus works a substantial
~limitation on’ corporate responsibility in cases. in which the
“.deterrent effects of corporate fines are most dubious but L R
preserves it in cases in which the shareholders are most '
likely to be in a position to bring pressure to bear .to
prevent corporate crime." MPC Tentative Draft No. 4, pp..
148151 (1955). S o B -

5.  Section (2) is in accord with hew Jersey law. It
“ “assumes the'imposition of criminal responsibility in absolute
”iliability offenses unless a -contrary intent,isishown in the statute.

J.S. 1:1-2; State v. Natelson Bros., supra.

6. Unincorporated Associations; léection'(3) imposes

1iability upon unincorporated associations in. twovparagraphs which
?ordinate with 82. 07(1)(a) and (b) as to corporations.A A general'
‘rovision,‘analogous to 82 07(1)(c) was eliminated ‘as " raising too‘many
controversial questions to be fea51bly included in the Code
yﬂf@roposed Official Draft,'pf 38 (1962) “See MPC Tentative Draft
éii4, pp. 152-154~ No New . Jersey cases. were found discussing the.>
issue of criminal responsibility of.unincorporated associations.

.il i.' Sectionv(é) defines corporation”.-agent and."highc-
" for this Section. |

'5;8; Subsection'(S)nisibased onjthe assumption,thatea_
ﬁ?purposesof corporatexfines is to "encourage-diligent super~-

onfofrcorporate_personnelioy’managerial employees'ingthoéegeases'



hich the corporation is bound by the conduct of inferior‘personnelf
ere'that diligence can.be shown...exculpation.should follow except
vhose cases where such a defense is clearly inconsistent with
the.legislative purpose manifested in definlng the particu]arvoffense.‘
‘ﬁTentative Draft No. 4,.p; 154(1955) If the Legislature hasi

mposed strict liability,:there is no reason to exculpate ~Ibid..

There is no- analogous rule of law in New Jersey.'bPresumably,
ffthegfactor would be taken into;account-in sentencing;

9. Corporate Agents. Section‘(é)'is deSigned to overcome .

‘ltertain difficulties in the direct imposition of criminal sanctiocns
von guilty corporate agents and supplements the provisions of 82.06.

| . (a) Paragraph (a) makes certain that the corporate
‘_agent will not escape liability because.all or part of his conduct is

hperformed through or in the name of the corporation "This is now -

F-New;Jersey_law.' State v. Western Union Telegraph Co., supra; State v.

‘f?incus,ikl:NrJ. Super.,454 (App. Div. 1956).

tb) Paragraph (b) deals with‘the'case'inbwhich the
fgoffense consists of an om1351on by ‘the corporation or . association to
rform a duty imposed on it by law. Under the existing law of
;accessorial 1iability the corporate officer, even- though he be under

irmative obligation to perform duty in behalf of the corporation,

jnerally_escapes individual 1iability if his conduct conSists of

.jhonfaction, See.People v. Clark, 8 N.Y. Crim.;Rep l79,t211, 14 N.Y.
Pp;‘642‘(18915 Paragraph (b) provides for individual liability
fp?f‘the corporate officer having the primary responsibility for

# behalf of the corporation. MPC:Tentatives

,L,B: 155 (1955).‘ NovNew Jersey cases were.found.



(c) "Paragraph (c) avoids the difficulties suggested

'”"'".".",36"3”11.1 “i9s, 2 N, E.‘ 24 705 (1936).~
defendant;‘a corporate officer,‘was convicted as an"accomplice

‘L7corporation and ‘was fined on certain counts and sentenced to
mprisonment‘onvothers.v The COurt; in setting aside defendant s
entence, ruled that since the principal (the cornoration) could not
_prisoned»~such a penalty could not'properly be imposed,on the'd
accessory. More than that,_even if the individual accessory were -
"the statutory provisions calling for imprisonment to compel pay~'
;nent of the fine would‘be inapplicable since such sanctionsrcould not
hhﬁimposed on the corporate principal This resultiseems'cléarly“
njustifiable as-a matter of policy,emd in precluding such a holding
the'provisions of paragraph (c) are consistent with the objectives of
f%ection 2. 06(6)...of the...Code as presently drafted .MPCVTentative
‘Draft No. 4, pP. 155 (1955) ’No New Jersey case was tound.

10; Recent State Codes.

- (a) - The New York Code (8820 20 and 20 25) has been
N ; :
opted in Connecticut (§12) and proposed for Michigan (88430, 435).
5provides as follows.

§20 20 Criminal Liabiligy of Corporations

Paragraph (1) defines agent” and "high managerial agent"
’dn a manner similar to MPC 82 07(4) but applies only to
‘~corporations.'

"2. A corporation is guilty of an_offense when:.
" (a) {substantially the.same as MPC §2.07(l)(b)]

(b) The’ conduct constituting the offense iS'engaoed
~in, authorized, solicited, requested, commanded, or recklessly
“tolerated by the board of directors or by a high managerial
‘agent acting within the scope of his ~employment and in behalf
“of the corporation,‘or ‘

(c) The conduct constituting the offense is engaged



in by an agent of the corporation while acting within thelf
.scope of his employment and in behalf of the corporation

and (1) the offense is a misdemeanor or a violation, or

(i1) the offense is one defined by‘'a statute which ‘clearly indi-
- cates a legislative intent to impose such criminal liability
~on a corporation.” . :

©820. 25 Criminal liability of an individual for corporate conduct.

- [Essentially the same as MPC 82 O7(6)(a), but applies,,'
@'only to corporations ] . A

; ~(b) Illinois has substantially adopted 82. 07(1)(4) (5) and (6)

k(c)» California Penal Code Revision Project (Tentative
C Draft No. ~l, 1967) :

"§409. Criminal Liability of Corporations and Unincorporated
: " ..Associations - - ‘ v ,

(1) Except insofar as a statute other than “this code
provides to the contrary, a corporation may  be convicted of
~the commission of an offense. ‘ :

_ (a) If the offense.is a crime which was

., authorized, requested, commanded, committed or recklessly
" tolerated by the board of director or by an officer or
executive agent acting within the scope of his authority

~and in behalf of the corporation, or'

_ (b) if the offense is an infraction which was.
fcommitted by ‘an .agent of the corporation acting in behalf of

the corporation and within the scope of his office and employ-
,ment.

v (2) An unincorporated association may be convicted
‘of the commission of an offense:

(a) if the offense is defined by a statute other
-than this code which expressly provides for the criminal
- 1iability of an unincorporated association, and . - '

(b) the offense was committed by an agent of
the association acting in its behalf and within the scope:
of his office or- {employment] :

(3) As used in this section,

. (a) 'Agent' means any director, officer,
employer or other person authorized to act in. behalf of’
the corporation or-association. . :

: : (b) "Executive agent' means an officer ox agent
rof a corporation who. 1s dinvested with managerial authority and
esponsibility for the execution of corporate policy.‘r



INTOX?CATION:;

SECTION 2 08

(1) Except as provided in. Subsection (4) of this Section,'
1ntoxication of the actor is not a defense unless it negatives an
ement of the offense. - Ce Co L .

» » (2)- When reckleSsness-establishes an element of the .
ense, if the actor, due to self-induced intoxication, is unaware
a risk.of which he would have been awvare had he been sober, such
'awareness 1is immaterial § : :
17 (3) Intoxication does not, in itself constitute mental. -
Asease within the meaning of Section 4 01. e , o

: , (4)' Intoxicatlon which- (a) is not self-induced or (b) is
dpathological is an affirmative defense 1f by reason of such intoxica-

“tion the actor at the time of his conduct lacks substantial capacity

) elther to appreciate its criminality [wrongfulness] or to conform

. his conduct to. the requirement of law. s :

o (5) Definitions.‘ In this Section‘unless‘s diffe;entkmeaning:'
plainly is required. : -

‘ (a) ”intox1cation means a disturbance of mental or
__physical capacities resulting from the introduction of substances
'?into the body;

_ : (b) 'self induced intoxication ‘means intoxicatlon
»ﬁcaused by substances which the actor knowingly introduces into his

" body, the tendency of which to cause intoxication he knows or ought'

to know, unless he introduces them pursuant to medical advice or undér’
uch circumstances as would afford a defense to a charge of crime;

() pathological intoxication means:intoxication.
grossly excessive in degree, given the amount of. the intoxicant, to
hich the actor does not know he is susceptible.‘

.,.,*"*."* o

1. Subsection (1) stetes'tne:éXiSting New Jersey law. The
stetemeﬁtftﬁetJ"intoiicationvof theAactor:is not:e defense uniéss it
:udgégtiues'an element of the offéﬁse" meens tnat intoxication of‘the

tor, at least when it is self—inducedgvis not, as such a.defense‘

tofahcrininai charge. State vi'Sinclair,v49 N.J. 5255‘544 (1967)

Qur cases settle.thet-the'prostration~of the mental faCulties by

919nt#?yfintoxication from alcohol or'drugs'cannot lead to an

.}")i‘stete“v;‘Trantino, L4 N.J. 358, 369-(1965);




White, 27 . J. 158, 165 166 (1958),‘State v. Wolak, 26 N.J.l,"

=464 ;4?7:458_(1958):ifThis means’ that the law does no more. than holdew

that it is not an excuse that the actor might not have committed the

offense had he been sober-— and this upon the demands of prlic '

security ,'State V. Trantino, supra. See MPC Tentative Draft No. 9,

:2:(1959)

“’,:zlt‘Aside from being“a‘complete defense, however,.intoyication
ay}either.exculpate or mitigate guilt if the defendant s 1ntoxication,.
lin fact, prevents his having formed a mental statevwhich is an element of
fthe offense and if Lhe law will recognize the proof of the lack of

Cthat mental state., The combinations of subsections (l) and (2) of ez 08
?acconplish that result. It can be demonstrated that the rule stated in
yythose two subsections of the Code express the existing New Jersey law

on the subject Intoxication, at present,vis‘admissible when relevant

_ito disprove a specific intent" which 1s an elementdof:the crime

;:charged but not. to disprove a "general intent" ‘when that is the

;5required mental element.A MPC Tentative Draft No. 9, P. 4 (1959)

QFThus,”in State v. White,_27 N.J. 158 (1958) it was held that evidencef
?;ot'intoxication was admissible to’ disprove that defendant had the
‘ntent of killing wilfully, deliberately and premeditatedly,,'

equired for first degree murder, but that the general criminal

'tent of. malice s required for second degree murder, could not be
'dis'roved by such evidence. . Again, the specific intent necessary for
he formation of a felony may. be destroyed by intoxication making the

efendant not guilty of felony murder. State Ve Sinclair, 49 N.J.

’1967); State V. uhite, supra, 27 N.J, at'165n166 (1958).
3 JThe same result, using different terminology, would

e reached*under the Code. That which the cases would describe ‘as a




»ent" can’ be equated for this purpose,‘with that which the

e'aéfiﬁéé:as purposely 'and "knowingly See 82 02(2) A "general

intent can be equated with- that which the Code defines as reckléSsly"
- negligently ‘ The statement, bunder existing law, that intoxication'
will not destroy a general intent, when that is sufficient for ‘a given
:can be restated as holding that recklessness is satisfied even
Fhough the.defendant was ‘'unaware of a risk of which he would have been
?é*ﬁére helnot'intoxicated. (RécklesSness;:ekcept in this situation,

'5as defined by the Code, requires awareness or risk 52 02(2)(c)) The

i”code specifically makes awareness unnecessary for recklessness in this

%situation; 82.08(2). Recklessness is sufficient tovSatisfy malice.

'ﬁsthte v. Gardner, 51 N.J. 444, 458 (1968). This éxplains why, under
-existing law, intokication can destroy the wilfulness, deliberateness
~and premeditation necessary for first degree murder but cannot destroy

'nthe malice necessary for murder. See MPC Tentative Draft No. 9, p. 5

4, Subsection (3) states the existing- law that intoxicatlon

V*does not, in itself, constitute mental disease to satisfy the Code's

'vpositiOn on responsibility. State v. White, 27 N.J. 158 (1958);

-°§ aéé*éi'Wolak 26 N.J. 464, 478 (1958) ("Thus, accepting the premise

that insanity founded on a constitutional psychopathic personality was

not established but assuming that voluntary drunkenness was superimposed
On that mental weakness to the extent: that it ploduced for the time

bEing an inability to distinguish between right and wrong, the crime

hOUId not be excused on the ground of insanity."), State v. Trantino,

”‘358 368-369 (1965)

- Note, however, that intoxication may be behavior associated



ith: mental disease and may be symptomatic of it.. It would then be

lness. State V. White, 27 N. J, 158 165 (1958)), See MPC Tentative e
raft No. 9;’p. 9 (1959).- It should be noted that there is, at

'resent, a.lackdof'agreement among medical authorities whetherfthere""

a fotm?pf psychqsis;givingtrise toian uncontrollable urge. to drink,
fThe1Cede.WOuld leave this:dnestidn_to be determined factually in a
giyen case'through'thevappiication of the responsibility ‘standard found
in g4.01. | |

‘5;*-Non—self—induced intoxication. The que'in 82.08(4) (a)

afrpvidesvan.affirmative“defense'indtﬁevéaSé»of non?self-induced ..

'tcxication:in the event it is sufficient to neet‘the standard for.
1ackvof,criminai're8ponsibilityt '"Nenfself-intoxication"tispdefined
fby;exclusion under 82.08(5)(p).> The New'Jersey cases in’discnssing

’intokication speak of "voluntary”'intoxicatiqn“as not excusing criminal

:egnductli‘State v. White, supfa;'State vi Sinclair,'snpra..-No New
_Jetsey case was feund in which inVoluntaryrintoxication Was.actually'
snccessfully asserted and it has been said that none eaist elsewhere..
¢ Tentative Draft No. 9,‘p;‘10 (1959) No New Jersey case was,found»

establishing the degreezof intoxication_resuiting from inydluntary,

drinking. Saldiveri v. State, 217 Md. 412, 143 A2d 70 (1958) holds
intaccnrd'ﬁith'the>Cede’that the involuntary intoxication must amount

to insanity.

. 6. Pathological Intokiéation,,-The Code treats pathological
intoxicatiqn,in the same manner‘it'treats'involuntary intoxication.
SeeM82;08(4)(b). VPathological intoxication" 1is defined inc82.08(5)(c)

and is intended tovcovervthe*situation where .an intoxicating substance.

'ié\kndwingly taken into the quy and, due to bodily abnqrmaiity,“

;art of the total disease picture admissible to prove such a mental R



~;No New Jersey case ‘was.

“J Definition of "intoxication f New Jersey 1aw is inA

SR PRI

cord with the definition found in 82 08(5)(:) that intoxication

is notflimited to alcoholic intoxication State V. Sinclair, 49 N.Jtﬁ'i

'544 (1967), State v, White, 27 N. J 158, l62—lo7 (1958); State i&;‘F_t}e
e;”l96 N"J L,“32l‘(E &A,A1930) o ULl e
-fWhen ‘a narcotics addict’ comnits a crime to ohtainvfonds c053+?97ﬂfl
vent Withdrawal, he is held accountable ‘under’ existing law.‘

State v. White; 27 N.J. 158 (1958) ' The usual effect of narcotic

druga is to make the addict less aggressive without a great impalrment

_mental capacities. Thus, it is only where the drug causes

Ah"intoxication (as defined in B2. 08(5)(3) and that’ intoxication

inegatives an element of the offense (under 52 08(1)) that it will

have.any”effect upon_a.crime‘committed by an addict,‘ SeeuMPC.Tentative

Draft No. 9, Pp. 12-13 (1959).

Other State Codesi

(a) New York Penal Law 815.25:

"Effect of intoxiCation upon liability

: : v Intox1cation is not, as such, a defense to
a:’ criminal charge"but in any prosecution for an cffense,

~ evidence of Intoxication of the defendant may be offered by

" the defendant whenever it is relevant to negative an element

' of the crime charged.

(b) Michigan Revised Criminal Code (Final Draft 1967)
8715: =

. (1) [Virtually identical to the New York pro-
-vision quoted supra.]

(2) [Virtually identical to MPC B2. 08(3)]

: S (3) [Based on MPC 82 08(4)1 "A person is not
criminally responsible for hig conduct if by reason of intoxi-
cation that is not self-induced or that is pathological at
the time he acts, he lacks capacity to conform his conduct

to: the requirements of law; T :



IR ' [(4)s (5) and (6) adopt that definitions of
H"intoxication “"self«induced intoxication'" and "pathological
intoxication" from paragraphs (a), (b) and (c) respectively
.of MPC 82 08(5) . ’ o NE

(c) Connecticut Penal Code 88

' Effect of intoxication upon liability.

(1) iS'identical*to N.Y. Penal Law @15 25
(2) is substantlally identlcal to MPC §2 08(2)

. SRS (3) defines 1ntoxication by adopting the
Al definition in MPC 82.08(5)(a).

(d) California Penal Code Revision Project
(Tentative Draft No. l, 1967) -8510:

P (1) [Follows closely the provisions of . New
leork Penal Law 815. 25} ‘ A

: . (2) "As used in this section, 'intoxication'
" "means an impairment of mental or physical capacities

resulting from the introduction of a alcoholic, narcotic

or other substances into the body." .

V(e) Illinois Criminal Code 86--3:

SN person who is in an intoxicated or drugged
o condition is criminally responsible for conduct unless such
" condition either:

, : (a) Negatives the existence of a mental
:state which is an element of the offense' or-

: ' ‘ (b) 1Is involuntarily produced and deprives
him of substantial capacity either to appreciate the
criminality of his conduct or to conform his conduct to the
requirements of law."




: { It is an affirmative defense that the actor engaged
n5the conduct charged to constitute an offense because he was .

.coerced to do so by the use of, or a threat to use, unlawful force
against his: person or the person of another, which-a person of

reasonable firmness in his situation would have been unable to resist. .

L :(2) The defense provided by this Section is unavailable -
if>the actor recklessly placed himself in a situation in which it
was probable that he would be subjected to duress. The defense is
also. unavailable if he was negligent in placing himself in such a .
situation, whenever negligence suffices to establish Culpablllty for -
‘the offense charged.- ‘ :

i]”' n’f~ (3) It is not a defense that a woman acted on the command

Lof ‘her husband “unless. she acted under such coercion as would establish"

ga defense under this Section. [The presumption that a woman, acting
11n the presence of her - husband is' coerced is abolished. ]

4

_ (4) When ‘the conduct of the actor would otherwise be »
justifiable under Section 3.02, this Section does not: preclude such
t‘defense.v - : : T

X k. % %

1. The Present'Law. New Jersey'does not have a statute
concerning duress as a defense to a criminal act but there are two

New‘Jersey cases which left open the question of whether duress is a.

defense. In State v. Palmieri, 93 N.J.L..195, at 199-200 (E.&A. 1919),
thenissue“nas:whetherlthe trialicourt had erred in refusing to pernit‘h
the defendant to'prore that~he shOt‘the‘deceased while'under'duress:

"The effect of duress as a defense in a prosecution for
ecrime does not seem to have been considered in any reported
“"case in this state, and there is considerable divergence of
~Judicial opinion elsewhere concerning it....We are not

called upon to decide the fundamental question, because even
.where duress is recognized as a defense, the rule is substan-
tially uniform that the compulsion which will excuse-a '
- criminal act must be present, imminent and impending, and
" of such a nature as to induce a well-grounded- apprehension
. of death or serious bodily harm if the act is not done."

- See also State V. Churchill, 105 N.J.L. 123 (E SA. 1928).

About half of the States have legislation regarding the

.defensevof'duress. ‘MPCVTentative_Draft No,.lO,prhZ (1960).



-951 (2nd Ed There is

1969)

se. variations have centered around four basic questions " (a) To

at crimes is the defense aoplicable7 Many——or; perhaps, moste-

tates limit the defense so as to ‘make it inapplicable to the most .
serious offenses.v Murder under duress is frequently excluded
PC Tentative Draft No. 10 p. 2 (1960); Perkins, Criminal Law, p. 951 -

»(?nd-Ed 1969). (b) What threats may‘establish the defense? Again,’

mfuith substantial variation, the most frequent statement in the case
'ilaw is that the compulsion must be "of such a nature as to induce a

@uell grounded apprehension of death or great bodily harm if the act

ris‘not done.,' Perkins, Criminal Law, p. 954 (2nd Ed '1969). Most

”Aststeistatutes speak simply inAterms of ' reasonable grounds"

1fﬁmCrTentative Draft No. lO, P. 2'(1960).»1(c) How immediate must the

arm threatened be? Both the existing statutes.and the case lay

require that the threat be "instant"" r "imminent" or "immediate".

Perkins,_Criminal Lew, p. 954 (2nd Ed. 1969);r:MPCVTentative'Draft No. 10;

P é 4 (1960)., (d) 1s a‘reasonable belief that the threat.existsf

uffieient to establish the defense or must the threat'be"actual9

ost state statutes allow the defense if the actor had an honest and

asonable belief as to the necessity for his action. MPC Tentative.

ifDraft-No. 10, p. 3 (1960) cf., State v. Fair, 45 N,J,_77,,91?93

1965) making it ‘clear that as to defense of self and defense of

Fher persons New Jersey applies the "reasonable mistake of fact"

27'2; The Proper Scope. of the Defense -'In evaluating the

ode '8 provision as to duress, two other provisions of the Code must




ieved his conduct necessary to avoid an evil to himself or to

nother and the evil sought to be avoided is greater than that .

sought to‘be prevented by the law defining the offense charged

with_exceptions for the actor s recklessness or negligence., The

rovision under consideration gives this principle full application

the‘perils of thevphysical world by providing in 82.09(4)-that,any
defense“underf§3.04‘is not superseded by 82.09. SeemMPCVTentative
Draft No. 10, pp. 5-6.(1960). .The problem then is whethef*thére are

cases where ‘the defendant cannot justify his conduct ‘under 63.02,

because:his_choice involves an equal or greater evil,than that
threatenedhbut whereihe should still be'eXCUSed.f This leads:to‘the
second‘section ofvthehCode to be exanined Section 2. Ol(l) provides.
hat such cases do lead to an. absence of liability where the. actor
is so far overwhelmed by force that his- behavior is involuntary |
Thus,'where some other person moves . the defendant 8 arm, there'is.,'
act | The situation under consideration here differs in thatﬂ
iefendant claims to be psychically incapable of not acting, and
therefore_excused the same way the above person would be physically
incapable.‘ The Code ‘s position is to equate the two._ MPC Tentative
Draftho..lO, pp. 5- 6 (1960) : |

o '3:' The Code rejects the view on this issue,‘expounded by
sone;'that.one shouldnlookrto»the_actor's‘ability to‘withstand the
coercion.{*Instead”:itiwould only‘allodbcoercioanhich ﬁa person

-Of reasonable firmness in his situation would have - been unable to-

VLD iL A amamanaétan farmnla to reduce murder o manslaughter._

where the evil apprehended comes from another person rather than from:

esist"zf In this regard the-Code s position:is‘similar.to existingf,

T



ing, 37 N.3. 285:(1962}; sfécéWQ. McAllister, 41 ﬁ 5.

2:(1964) See MPC Tentative Draft ‘No. 10, pp. 6 7 (1960),

...law is ineffective in the deepest sense, indeed it is
hypocritical, if it imposes on the actor who has the

“misfortune to confront a dilemnatic choice, a standard

that his judges are not prepared to affirm. that they should

“and could comply with if their turn to face the problem

-should arise. Condemnation in such case is bound to be

an ineffective threat; what is, however, more significant-

is that it is divorced from any moral base and is- unjust.

ote that the standard established by the Code is not wholly external.

?rtltakes account of the defendant s situation . This 1s_intended to
‘dtake acconnt otistark, tangible factors which‘differentiate the actor.
’ggrom‘anotherlsuch.as his siie or strength or- age or health—~but not to
rigake account of matters-of temperament. See discussion of 82. 02(2)(d)‘
b For this defense, the Code requires a threat to a person,
feither the‘actor or another.' Threats to propetty_are_insufficient to
_e;cnse,'although in‘limited circunstances, they.may,jnstifyiunder 33.02.
| .;iS.’ Beyond this, the Code rejects the limitatiOns'nOW found |
in many cases ‘and Statutes demanding that the threat be death or great
’ebodily harm,.that the threat be to the defendant rather than- to ‘another;
ﬁor that the injury be immediate. A1l of these. are simply to be given.
"ﬁdential weight in the application of the statutory standard.
PC Tentative Draft No. lO, pp{ 7-8 (1960).
vu?*‘é. "The 1imitation upon the defense where the”defendant
Ltecklessly put himself into the situation is said to be in accord
?ﬁith the few cases on the subject. HPC Tentatlve Draft No..lO,'
Kj;8 (1960) ‘ Notice that this provision is more stringent than the :

;normal pattern of the Code which would only allow conviction for

«se crimes for which recklessness suffices as the mental element.

'ffrhe‘eXCeptional nature of the defense is said EO-jUStifY



entative Draft No. 10, p. 8 (1960). For negligence, the
mal;pattern is followed ' o
:7;ﬁ A claim of duress is an affirmative defense under

99(1) See 81 12(2)

:“"8. Married WOmenrand'Coercion' At common law, a'married'p

an was subject to two special rules" (a)<A woman would not be

convicted of a crime if she acted under the coercion of her husband'
except for murder, manslaughter, treason and offenses conducted by
the intrigues of the female sex such as keeping a house of ill fame.

State v. Grossman, 95 N. J L 497 (E &A 1921); Perkins, Criminal Law

i 914 (2nd 'Ed. 1969). (b) Therevwas a rebuttable presumption'that

criminal acts of the wife done in the'presence'of_the husband are not

voluntary but coercive. State v. Coldfarb, 96 N.J.L. 61 (Sup. ct.

1921), State v. Martini, 80 N.J.L. 685 (Sup. Ct. 1910).
A New Jereey statute provides as follows:

"The fact that an offense is committed by a married .
woman Iin the presence of her husband, or, though not in his
_ presence, near;enough to be under his immediate influence
'and control, shall not create a presumption that her offense
was committed under coercion of her husband, or render him _
“-responsible»for the commission of the offense." (N, J;S._2A:85-3)

he effect of this statute is to destroy the presumption of coercion‘

*But, apparently, to retain the rule that if coercion is. proved the

1fevis.excused. State v. Grossman,,enpra.’

|  The Code'svpoeition is thatibothnthehpresumption of ccercion
f:ndfthe'underlping rule that coercion shouldpexcuse‘should be
-aholished.>‘82;b9(d>."The‘historical‘reason fOr'the development of the.
pie ie completely éone. SeejPerkins, Criminai Law pp. 911»§13 | |
én& Ed;'lgo9)§ MPC Tentative Draft No. lO,“p.,9 (1960), "While the

utynof?a wife to live'withxher husband-gives‘riseuto special_problens.



the- criminal 1aw;ithat should not excuse the uife;CdNovsuch rule.
' lies in other situations where one person may dominate over -
another;dsuch as employervemployee and parent child. "The duty of
'a’ wife to obey her husband should not be reinforced by acquitting
‘r:of crimes committed at his command r MPC Tentative Draft No. 10,

llf(lQEO), The general "choiceéof—evils"‘pronision_of 53.02‘may;

New Jersey should include the bracketed second sentence of -

-}§2 09(3) in order to avoid the implication that the repeal of
‘N J S. 2A 85-3. re-enacts the common law presumption.

’9.' Other State Codes‘

New York has adopted &2. 09 (1) and the first sentence

:tof §2 09(2) (Penal Law 35.35) Connecticut and Michigan have
A‘copied this (Mlchigan Revised Criminal Code 8635 (Fina] Draft 1967),
ifConnecticut Penal Code (1969) 815, ) Illinois states a more 1imited
| §7 ll Compulsion.

(a) A person is not guilty of an offense, other than

" an offense punishable with death, by reason of conduct which
. he performs under the compulsion of threat or menace of the
- imminent infliction of death or great bodily harm, if he

. Teasonably believes death or.great bodily harm will be.
infl*cted upon him if he does not perform such conduct.

_ (b) A married woman is not entltled by reason of the
presence of her husband, to any presumption of compulsion,

or to any defense of compulsion except that stated in
Subsection (a).

fWisconsin does also:
§939 46 Coercion..

(l) A threat by a person other than the actor's

.. co-conspirator which causes the actor reasonably to

" believe that his act is the only means of preventing
imminent death or great bodily harm to himself or another

", .and which causes him so to act is a. defense to a prosecu-
“tion for any crime based on'that act except that if the pro-
f*secution 1is ‘for murder the degree of the crime is reduced to



: v s.(2) It is no defense to a prosecution of a married

. woman that’ the alleged crime was committed by command of her
" husband nor is there any presumption of coercion when a . crime
1s committed by a married woman in the presence of her- husband.
."Married women shall be judged according to the standard set
‘:out in subsection (1) . L

California s proposed prov1sion is more similar to the Code:
§520 DureSS' Compulsion.d |
In a prosecution for any offense.

(1) It is an affirmative-defenSe'that»the defendant .
engaged in the conduct otherwise constituting the offense
because he was coerced into doing so by the threatened use
- of unlawful force against his person or the person of .another -
. in cecircumstances where a person of reasonable firmness in his
w'rsituation would not have done otherwise; :

R (2) It is an affirmative defense that.the defendant
... engaged in the conduct otherwise constituting the offense in -
“  order to avoid death or great bodily harm to himself or - .
another in circumstances where a person of reasonable firmness

in-his‘situation would not. have done otherwise. -

i (3) The defenses defined in this section are not-

~available [if the offense is murder, nor] to a person who

placed himself intentionally, knowingly or recklessly in a

- situation in which it was probable that he would be subjected
- to duress or compulsion." o




iMILITARYVORDERS.‘-r

~Itidls” an affirmative defense that the actor, in engaging
he conduct charged to constitute an offense, does no more than

cute an order ‘of -his superior in the armed services which he
es: not': know to be unlawful

* % % %

§2 10 Commentary

' The Code takes the view that military orders excuse
vhen given by the actor 8 superior officer in the armed services and

' when the actor "does not know [it] to be unlawful" §2 10.

Army regulations limit the defense in military cases to

hosewwhich the ‘actor "did not know and could not- reasonably be expected
‘mtojhnow“ were illegal.’ MPC Proposed Official Draft, p. 41 (1962)
‘h{Citing applicable authorities) Professor Perkins suggests that
thosencases,which have been . decided ‘lead to the rule that the actor
';ie”“fully protected even if the order is unlawful if it is of a kind
1;ihat might under any circumstances bellawful and he has no reason to
?%elieve it is not“ Perkins,'Criminal Law,»p. 950 (2nd Ed. 1969)

i?he Drafters of the Code took thelr pOSltion on the ground that it is

referable that when the question of reasonable belief is in issue_it.

bhould be litigated in a military court it being' 'unrealistic" to

hat“iésue in a civil courti\ MPC Proposed Official Draft 41 (1962).

-&fiProceedings; 39th Annual-Meeting, American Law Institute; p. 82

9 .Tt would seem, however, that there ‘may be contexts'in which

h}ﬁe issue w0u1d have to be tried in a civil court in which case the
v‘“ &pplied there should conform to military 1aw.ﬁ The Commission

therefore,'wish to incorporate a reasonahle grounds to belieﬁef

tion upon the rule. No New Jersey cases were found.

fThe;other‘state codes do not include~thisosection.



‘ (1) In General The consent of the victim to conduct
arged to constitute an offense or to the result thereof is'a
efense 1f. such consent negatives an element of the offense or
ecludes the infliction of the harm or evil sought to be '
revented by the law defining the offense. '

-(2) Consent to Bodily Harm. When conduct is charged to
bnstitute an offense because it causes or threatens bodily harm,

sent: to such conduct or to the infliction of such harm is a
efense if ' - e :

‘ : (a) the bodily harm consented to or threatened by ‘the
onduct consented to is not serious, or

o (b) the conduct and the. harm are reasonably foreseeable'
;hazards of joint participation in a lawful athletlc contest or compe-
7titive sport; or. : :

S - (c) the consent’ establishes a justification for the
'tonduct under Article 3 of the Code , \

% (3) Ineffectlve Consent, Unless otherwise provided by ,
the "Code or by the law. deflnlng the offense, assent does not constitute
.consent if: - - ‘ :

IRRERE (a) it is given by a person who is legally incompetentﬁ
‘to authorize the conduct charged to constitute the offense; or .

(b) it is given by a person who by reason of youth,
ntal disease or defect or intoxication is manifestly unable or
“known by the actor to be unable to make a reasonable judgment as to
;the nature or. harmfulness of the conduct ‘charged to constitute an

‘ ffense‘ or

(c) it 1s glven-by a person whose improvident consent
,ught to be prevented by the law defining the offense' or

' (d) it is induced by force duress or deception of a
nd sought to be prevented by the law definlng the offense.

*: X Kk %

8§2.11 Commentary

1. In General, The‘consent'of the victim to conduct charged

Lo constitute en_offense or to the result thereof is a defense 1if such
'ent.negatives an element of the offense. Statutes frequently
fine offenses in terms'of the consent, or lack thereof or will of

ctim._ If so, proof of this element is .an essential e]ement of the

Secction“s{case, ,See_e.g;, Repe,foJ,S.‘ZA 138-1 ("forcibly




Div.‘

:Harris, 70 N J. Super.

1inst her will;),

1

9 (App-n

Abduction, N J. SjQZAu86 1 ("against her will"),lKidnapping,

S+ 2A: 118 l ("forcibly takes away ) Additionally, however, there?#l;'
ituations where, in the definition of ‘the crime, words expressly‘
3fessed to the victim s consent, or 1ack thereof have not, been'

luded but where it is clear that ‘the 1egislative conception of thelﬁfﬁfﬂ

ense was to include this element. See,: e,g., Burglary (N.J.S 2A 94 l)m;“‘:m

re consent to entry destroys the "breaking (Clark and Marshall

mes 1000 (7 Ed. 1967)5;Assault;(N,J;S..2A:90—l)_where gonsent

;troys the apprehension*required,'State V. Cooper, 22 N,J.L. 52 . .

ip. Ct. 1849). See gemerally, Clark and Marshall, Crimes 351-357

‘Ed. 1967). 'Proceedings,d39th Meeting, American Law Institute 90-92 ’,‘.'33?

162) .

Z;ATConsent.to Bodily’Harm. Section (2) defines three
itances injwhich consent to conduct charged to constitute ‘an offense
ause it causes'or threatens to'cause bodily harm is a defense°
.if the bodily harm consented to or threatened by thefconduct
isented to. is ‘not ASerious ,:nThiS'iS in,accord with existing'lan‘,~'

:New Jersey‘end elsenhere;. $eeTState v. Cooper, 22 N.J,L.»SZ.(Sup;

:;1849) (Indictment for assault in COmmitting'anjabortion.: Held,
qen's aésent»purged‘the.ect of criminalitylend the act of aborting

;‘is not an offense "of so.high'a nature“ to preclude application of

Ls rule.);.Clark and Marshall, Crimes 352n(7lEd..1967). (b)‘If the
iilj‘harm is?part of the conduct or harm which are reasonably
geseeahle‘heZSrds‘of joint participation in a lawful athletic»'
ntest or conpetitive‘sportt This provision of the Code is to be
tended in accordance with the wishes of the Institute to include-

y concerted activity of a kind not forbidden by law A.L I.,'



'anges in Proposed Official Draft, MPC p{'1'(1962f“eﬂo Ned:Jersey
cases exist but the Cooper ‘case, supra, (allowing consent to an assault)

would indicate that the rule will be followed. See,-generally,

fCiérk and-Marshall, Crimes‘353,(7 Ed. ._1967)° (¢) If the consent

estab;isheé a justification under Article 3 of the Code, "This is

in eﬁdedﬂﬁq iﬁcbfborate the privilege given by cenSent to medical

,Efeaﬁment. 83.05(4). Proeeeding,IBch Meeting, American Law

Tnstitute 91 (1962).

sets forth three times when, unless otherwise provided in the

3, Ineffective Ccnsent;. The Code,'fn Subsection (3),

iefinition‘of the offense, assent dbes not constitute‘ebnsent:

(a) If it is given by a person ‘who 1s 1egally incomne;en
to authorize the conduct, Some.statutes, now in force, make consent

byiafpersen below a particular age legally ineffective.  N.J.S. 2:4138-1

:(Carnai'Abuee). See Cliver v. State, 45 N.J.L. 46 (Sup. Ct.'1883);_

Farrell v. State, 54 N.J.L. 416 (sup.'Ct. 1892).
(b) If it 1is given by a person who by’ reason of youth

mental disease or defect or intoxication is manifestly unable or known

{;he'actor to be unable to. make a reasonable judgment as to the

ndture or harmfulness of the conduct charged to constitute the offense.

This is in accord with New Jersey law. As to youth, see N.J.S. 2A:138-1,

(Carnal Abuée)4and Cliver v. State, supra, and Farrell v. State9 supra.

As*ﬁO‘mentél disease see N.J.S. 2A:138-2 (Carnai knowledge of female .
inmauee of homes for feeble- minded or mentally 111.). . As to intoxication
see N J.S. 2A:138-l (Intercourse with a woman under the influenee of

' narcotic drug) and State v, Terry, 89 N.J. Super 445 (App. Div;-1965)

mentally able to resist




‘ (c) If it is given by a person whose improvident consent’

sought to be prevented by the law defining the offense. See_

.S. 24: 138-1 (Carnal Abuse) and Cliver v. State, supra and Farrell v.

; éte,:sugreo
(d)_ If it is induced by force, duress or deception of

N kind eought to be prevented by the law defining the offense. The

1e as to force is in accord with the law in New Jersey and elsewhere."

éee_State V. Terry, 89 N.J..Super. 445 (App.jDiv. 1965); State v. Harris;'

70 N.J. Super. 9 (App. Div. 1961); Clark and Marshall, Crimes 359

(7?Ed; 1967). The same,is true as to duress which 1is defined as
coercion arising out - of the threat to use unlawful forée. See State v.

Ierrx, supra; State V. Harris, supra. No New Jersey ‘cases on deception

were found The decisions elsewhere are.conflicting Clark and

Marshall, Crimes 358 (7 Ed. 1967); Perkins, Criminal Lew'léé (2»Ed.,1969).
The issue has arisen most frequently in connection with intercourse between'i
a doctor (or a pretended doctor) and a patient as part of a treatment
The Code s position would be to find such a person gullty as assent

here would not be consent because it was obtained by "deception of.a
kind sought ‘to be prevented by the law defining the offense" People v.
Don Moran, 25 Mich. 356?.12 Am. Rev. 283 (Sup.»Ct. 1872). A

o 4, The Codevpronisions on consent have been proposed for:
Edoption in_Michigan with.only ninor changes. Michigan, Revised
ériminai Code 8330 (Final Draft 1§67)..VThe other recent state codes
hane elininated this provision and have relied ‘upon (i) the’definitions
ff the crimes themselves and (2) a general clause saving all common-

law defenses not specifically provided for in the Code.




MDE MINIMIS INFRACTIONS.

' Court shall ‘dismiss a prosecution 1f, having regard to
the conduct charged to constitute.an offense and the
attendant circumstances, it finds‘that-the'defendant‘s’

, (l) was within a customary license or tolerance, neither
expressly negatived by the person whose interest was infringed nor’
inconsistent with the purpose of the law defining the offense, or

(2) did not actually cause. or threaten the harm or evil
sought to be prevented by the law defining the offense or did so :
nly'to an extent too trivialvto_warrant the condemnation of conviction;

" (3) preeents such other extenuetions that it cannot

reesonably be regarded as envisaged by the: legislature in forbidding
the offenseo

The Court shall not dismiss & prosecution under ‘Subsection
(3) of this Section without filing a written statement) of its reasons.

B

82.12 Commentary

_l,.'This Section of the Code introduces a new idea into

»substentive criminal law., In criminal law enforcement, many

agencies exercise discretion as to the appropriateness of prosecution

in-a particular case. It is clear that the police constantly must

:make decisions as to whether to arrest or, after arrest, whether to

,proceed with the case.,‘ kolnick, Justice WithOut Trial (1966);

;Goldstein, Police Discretion Not 'to Invoke the Criminal Process,'69 Yale

5&3 (1960); LaFave, Arrest' The Decision to Take a Suspect into

:Custody (1965), emington, Criminal Justice Administration 275 310

1('969) Thereafter, both the prosecutor and the Grand Jury are chargedAi

with the obligation of determining both the sufficiency of the evidence‘

to proceed end the eppropriateness of doing so. As to the prcsecutor,

ce N.J. S 242 158 1, et. seq.; State v. Winne, 12 N.J. 152 (1953);

———

'»aulsen and Kadiah Criminal Lew and its Processes 935 941 959—980




Supp ), United States v. Cox;:342 F2d 157 (SﬁCir, 1965);1k

emin ton, Criminal Justice Administration 422 474 (1969) .dAs to the
'Jury,ysee Goldstein, The State and the Accused. Balance of
antage in Criminal Procedure 69 Yale L J.‘1149 1166 72 (1960),.‘

emington; Criminal Justice Administration 515 526 (1969) Further.

east‘as to the Municipal Courts, experience has shown that ‘a’ 3udge

lron{occasion, exercise his power to enter a finding of not guilty

en in.the face ofproven guilt because, under the_circumstances, he

onsiders a conviction to he inappropriate. , |

The Drafters of the- Code summarize all of this.as "a kind_of’

narticulated authority to mitigate the general provisions of the

riminal law to prevent absurd applications . Proceedings, 39th‘Annua1
eting, American Law Institute 105 (1962) .

In order to bring this exercise of discretion to the surface

ndrto be*sure-that'it is exercised uniformly throughout the judicial?
sten, this section of the Code has been included. It‘should be -

tedathat the Code uses the word _shall", meaning that if the Court-

1akes the requisite findings, it mustvdismiss.

Subsection (l) requires a dismissal if the defendant 8
nduct was within a customary license or tolerance not expressly
'egatived by the victim nor inconsistent with the Law. The example given'
jthat of trespassing upon land in an area where it has traditionally
i,permitted by the owners or, picking up avnewspaper from a stand

whe»_n.»y'ou__ydo not have the money for it intending to pay the next day,

i'3'.\ Subsection-(z) is thefsituation where‘the COnduct literally



nightﬁconefunder this" according to’theTDrafterst‘ Attri~ RN

”.ting common sense to the Legislature; it is said that they would not
yave intended the prosecution of every single instance even though.
.here is a technical violation of the gtatute. ‘lbid

imﬁfpdf Subsection (3) applies to a similar situation where

thereAare, in the Drafters words, extraordinary and unanticipated .

;mitigations for the particular conduct. _g at 106. This statute ,"*~

oulv allow the judiciary to use a rule of reason which

without’a

_1egislative recognition of such power, a court might feel that it

bwould be precluded by the separation of powers doctrine Ed.“at 108.

As a safeguard and to- bring to the surface the reasons: for believing

that no jury ought to convict in a particular situation, the Court

is required to file a statement of its reasons For action taken under

this subsection.

'5., It should be made clear,“either in the notes accompanying

the legislation or in the legislation itself that this section is -
intended as an additional area of discretion in the administration of
the criminal 1aw by way of judicial participation and not as a
replacement for traditional discretion exercise by the prosecutor,
fgrand jury and the police. The section. would not be used by those'

'gencies &8s an excuse for buck passing.

6. None~of the new state codes contain this provision.



ECTION 2.13, ENTRAPMENT,:

"~ (1) A public law enforcement official or a person acting

n cooperation with such an official perpetrates an entrapment if

or the purpose of obtaining evidence of the commission of an of fense,

e induces or encourages another person to engage in conduct constituting
uch offense by either:

(a) making knowingly false representations designed
) induce the belief that such conduct is“ﬁbt prohibited or

: (b) employing methods of persuasion or inducement which . .f
eate a substantial risk that such an offense will be committed by
rsons other than those who are ready to commit it.

" (2) Except as provided in Subsection (3) of this Section, -
person prosecuted for an offense shall be acquitted if he proves

a preponderance of evidence that his conduct occurred in response H
an entrapment., The issue of entrapment shall be tried by the Court - ;
the absence of the jury. g

(3) The defense afforded by this Section is unavailable

en causing or threatening bodily injury 1is an element of the offense
arged and the prosecution 1s based on conduct causing or threatening

ch injury to a person other than the person perpetrating the entrapment.

* * * *

§2.13 Commentary : ‘ ' ‘ é

1., A defendant whose_crime is a result of an entrapment
neither less reprehensible or dangerous'nor more reformable or
terrable than another defendant who was not entrapped. It 1is an

tempt to deter wrongful conduct on the part of the government, and

re perticularly, of the police, which Justifies the defense of:

traoment, not the innocence of the.defendant.- When the police increase

ebrisk of offending on the part of the innocent a‘great deal>of harm

done including‘tne fact that the police are not then pursuing their

per oask of apprehenning those who offend without their encouragemenf
of causingethe police to lose respect and to incieaée.suspicion of

m in the community. MPC Tentative Draft No. 9, pp. 14-15 (1959).

defense 1is almost univefeally»recognized in the United States

luding New Jersey. Ibid. State v. Dolce, 41 N.J. 422 (1964);
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State v. Dennis, 43 N.J. 418 (1964); State v. White, 86 N.J. Super.

410 (App. Div. 1965); State v. Johnson, 90 N.J. Super. 105, 116-117
(App. Div. 1965).

2, The Definition of Entrapment in the Present Law. The

principal difficulty in.defining the poff%e'conduct‘which‘givea rise
to‘the defense lies iﬁ attempting to'distinguisﬂ betﬁeen those police
factics of deceits and persuations‘Whicﬁ are necéssary to police work.
and oughﬁ ﬁot to be forbidden andbtﬁose whiéh should. Because in the
enforcement of Merimes witﬁout victims", i.g., narcotiés, vice,
gambling, liquor violatioﬁs, étc., there are no complaining witnesses,
misréﬁrésentation>by a police officer or agent concerpning his'identity
is a practical necessity. MPC-Tentétive Dtaft No; 9; p, 16 (1959).

In both of the leading decisions of the Supreme Court of the

United_States (Sorrells v, United States, 287 U.S. 435 (1932) and

Sherman v. United States, 356 U.S. 369 (1958), the majority opinion

has focused attention, in defining thé defense, on the defenéant's
character as well as on the miscondﬁct éf the police. Thus, in
Sorrells, Chief Justice Hughgs Said.the defense_is establishéd
"when the criﬁinal &esign originates with the officials ofAthe
overnment and they implant in the mind of an inhoCeht person the
1s§osition to commit the élleggd offense and induce its commission
n order that they may prosgcute".  287 ﬁ.S., at 442. Sherman
pblied this same test: iﬁducemént by the government and innocence

f the defendant. See also Accardi v. United States, 257 F2d 168

5 Cir. 1958). The Sorrells case based the‘defense upon being an
mplied exception to the broad legislative enactment. 287 U;S..at
48-449.

3. New Jefsey has adopted the test of the ﬁajority

piniong in Sherman and Sorrells. Tmn State v. Nnlea ecunra rha MNMawss



IB - 103

defined the defense as follows:

"Entrapment exists when the criminal design originates
with the police officials, and they implant in the mind of
an innocent person the disposition to commit the offense
~and they induce it commission in order that they may prosecute.
" Sorrells v, United States....It occurs only when the criminal
conduct was the product of the creative activity of law '
~ enforcement officials. Sherman v.*"fhited States, supra, ....
'In such situation although the violation of the criminal law
is not denied...conviction of the defendant cannot be had
because the methods employed by the enforcement officials
are unconscionable and contrary to public policy. Sorrells
..s.The courts will not permit their process to be used in
ald of a scheme for the actual creation of a crime by those
whose duty 1t 1is to deter its commission. Chief Justice
Warren, speaking....in Sherman, likened police methods which
constitute entrapment to those which pYoduce coerced
confessions and unlawful searches...The defense is spoken
of as establishing an estoppel against the government or
"as a bar to prosecution or as removing the case from the
purview of the statute. :

Judicial abhorrence of entrapment does not mean that
police officals cannot afford opportunities or facilities
for the commission of criminal offenses. Artifice and strata-
gem, traps, decoys and deceptions may be used to obtain
evidence of the commission of crime or to catch those
engaged In criminal enterprises...According to Sherman, ... -
in determining whether entrapment existed, a line must be
drawn between the trap for the unwary innocent and the
trap for the unwary criminals....Or...., 'Is the defendant
a strayed lamb or an ensnarled wolf?' The law will protect
the innocent from being led to crime through the activities
of law enforcement officers but it will not protect the
guilty from the consequences of subjectively mistaking
apparent for actual opportunity to commit crime safely.

(41 N. J. at 430-432.)

See also, State v. Dennis; 43 N.J. 418 (1964); State v. Johnson,

‘,90 N.J. Suoer. 105, 116—117 (App. Div.'1965); State v. Valazquez,
104 N.J. Super. 578 (App. Div. 1969). |

4. In oontrast to the majority of fhe éupreme Court in
Sherman and Sorrells and the New Jersey formolation in ggigg,'
- Mr, Justice Roberts, would center attention upon the‘conduct.of the

police. See his concurring opinion in Sherman v. United States,

287 U.S,‘at»454. He would not insist that the defendant be “"innocent"

and although not exactly éttempting to draw thé-line



'between“proper and improper'police conduct, he noted a differehce
~between "articifice or deception“ implied to be proper, and "trickery,t
oereecotioh,ior‘freud", implied to be improper. _Mr. Justice Frankfurter,
concurrihg (with three-other Justices) in*Sherman;would formulate the
defense-soiely Qith reference to\police behevior. - 356 UrSQ at 382.
‘Uhcer his test, the "innocence“, i;gL,@phe character of disposition of -
thebdefendant is irreievantr"See.diecossion io,MfC Tentative'Draft
‘No. 9, pp. 17-18 (1959). |
| l5. »The»Code‘s formuiation adopts the views of Justice
__Roberts;in Sorrells and.Justice‘Frankfurter in Shermeo.‘»ltvauld.
.overrule those‘ceSes,endithe New Jersey caees which,follow»them._
:it speahs,'ina§2,13(l) only to the'condoct‘of the'poiice and -is
tarailable to anyidefendant, irrespective of his character, provided
the.behevior of the'prosecuting authorities has creeted a risk that‘
thdsevwho oresentlvaould obey the law, might be drawn to crirheo
MPC Tentetive‘Draft.No. 9, p. 19 (1959). This view was edooted in
iieu of an aiternetive propoeel which would have reteined Sherman
'and'Sorrells ano.which read es'foliows:.
| "(i) A public law enforcement'official or.a'person
acting in cooperation with such an official perpetrates an
entrapment if_for the purpose of obtaining evidence of the
commission of an offense he solicits, encourages or other-
wise induces another person to engage in conduct constituting
such offense when he is not then otherwise disposed to do so."
MPC Tentative Draft No. 9, p. 13 (1959)
This would take into ‘account prior record and cohduct of the defendant
and is justified chiefly on’. the ground that the greatest vice inheres
in‘that police'behavior-which leads the previously innocent tovcrime.c

‘"Predisposed defendants are largely the professionals, who constitute

the greatest crime problem Freeing them in order to discipline the

(1959). iThe chief justification for the Code formulation adopted is

police was thought too great a price. MPC Tentative Draft No. 9, p. 19
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that it'gives‘"full,deterrent effect" to the defense and'the‘police

conduct toward a defendant may be particularly objectionable»even
,tbough he entertained a purpose’to commit crime prior to‘any inducement
by officials. "Law enfurcement officegs may feel free to employ
.forbidden metnods if the 'innocent'.are freed but the habitual offenders,
in whom the police have the_greater interest, will nevertheless be
.punished."/:lg. at ?0.‘ Further,‘inuestigation into.the character
andvdisposition of the defendant tends to obscure the task of-judging

the quality of policerbehavior. Ibid.

6. The Buroen of Proof. _The Cooeiplaces the burden of

proof upon.the defendant because tne oefense does not.negative an -
-element of the offense'and does‘not "truly‘seeklto excuse:or justify .

a criminal‘act. The defense is, in fact, a complaint by the accused .
against the State for employing a certain kind of unsavory enforcement.
The accused is asking to be relieved of the consequences of his guilt
by objecting to police tactics. He is plaintiff and should be
"required to come forward with the evidence: and to establish the main
elements:of his claim by a preponderance of proof. ‘.MPC Tentative
- Draft No.»9,vp.21 (1959). New Jersey law‘is not'in accord with thisr
 'Under.Dolce, entrapment 1s a "negativevdefense" neaning that the
, defendant nas the burden.of coming'forward with some.evidence to.support
tne defense but,‘once having done so,lthe'buroen‘is_upon the prosecution
'to'prove, beyond a reasonable doubt, that he was not‘entrapped.

41 N.J. at 432.

7. Trial of the Entrapment Issue. Under the existing law,
.character of the defendant 1s in issue. This means that prior convic-
tions,:ready compliance with.the-inducement; evidence that a design to

commit the crime was formed earlier,‘evidence_of an "existing course"
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“ianocence",. MPC.Tentative Draft No. 9, p. 18, n. 11 and p. 21

(1959). State v. Dolce, supra, 41‘N.J; at 433; State v. Whife,

supra. This being the case, the Draftérs of the Code strongly take

k'the position ﬁhat, ﬁnder.that rule, ;ﬁﬁ;issue should be tried to

'the court rather than to the jury; ‘Under the Code's pfopésal,_
eliminating the neea for defendant's ihnocence and, therefore, proof
of character, the Drafters find less demand for tfial té the court
but that such is still fhe appropriate procedure. MPC Téntative

' Draft'No=.9, pp. 21-22 (1959). This is based mainly on the supposed
laﬁk of jury sensitivity to the need to control police coﬁduét. 1339;
The coﬁtrary arguhent is that a Jury is peculiarly well suited to try

the qﬁestion of whether an ordinary person would be induced.. New

- Jersey has left the questibn open for consideration by the Court

'through-its rule-making power. State v. Dolce, supra, 41 N.J. at
 437-438. The present practice is to try the issue to the jury.

8.>'Entrapment by Persons Without Official Position. = The

Codé,fqllows.existingwlaw in (1) not allowing the defense if the
inducemeﬂt comes from a ﬁfivafé peréon without officiél conneétioh
(MPC Tentative Draft No. 9, p. 14} n. 1 énd P.- 22 (1959)) aﬁd (2)
allowing the defense when thé inducement is By a person who is
employed by or acﬁs as a part of law ehforcegﬁnt(through the‘active

or passive cooperation of officlals. Id. at 23. This accords with

our 1aw; State v. Dougherty, 86 N.J.L. 525 (Sup. Ct.'1915) reversed

on other grounds 88 N.J.L. 209 (E.&A. 1916) (Burns Detective Agency).

Cf.,.State v. Scrotsky, 39 N.J. 410 (1963) (search and seizure).

9. Limitation of the Defense. The majority opinion in the

Sorrells case’recognizés that a particular offense may'be.such that

- - . T2 L1223 Y antalabtarA AvAAn 4 Arn honanca 4+ dc t+tan.



allows the defense wbere great physical damage has taken place.
MPC Tentative Draft No. 9, p. 23 (1959). The Code places such a
1imi£ation on the defense. Here, the offender should be punished
. . ' - 48 v‘-

'éhd the deterrant effect to the conniving police would be to prosecute

" them. Id. at 23-24,.

10. Other States. New York has adopféd the Codé's view
‘in rejecting the rﬁlé §f Sorrells and Sherman. N.Y.'Penal.Law 840.05
‘(A;tached). Michigan propdsed Code would do so also. Michigan
Reviéed‘Criminal Code (Final Draft, 1967) B8640. Bofh alternatives
of Califofgia's proposals do so. Célifornia Penal Code ReQigion
Prdject_(Tentative Draft No. l; 1967) 8550 (Attached). Thé illinois*
 Crimihal Code (SOH,A;”ch;.38,l§5-12)'also abandons the innocénCE'
Qrequiremente The Connecticut Penal Code (1969), in 816, would retain
~ the Sorrélls and Sherman view. (Attached). | |

(a) New York Penal Law, 840.05:

”In any prosecution for an offense, it is an
affirmative defense that the defendant engaged in the proscribed
conduct because he was induced or encouraged to do so by a
public servant, or by a person acting in cooperation with a
public servant, seeking to obtain evidence against him for the
purpose of criminal prosecution, and when the methods used to
obtain such evidence were such as to create a substantial
‘risk that the offense would be committed by a person not
otherwise disposed to commit it. Inducement or encouragement
to commit an offense means active inducement or encouragement.
Conduct merely affording a person an opportunity to commit an
offense does not constitute entrapment."

(B).Connecticut Penal Code (1969) 816:

"In any prosecution for an offense, it is a
defense that the defendant engaged in the proscribed conduct
because he was induced to do so by a public servant, or by a
person acting in cooperation with a public servant, for the
purpose of institution of criminal prosecution against the
defendant, and that the defendant did not contemplate and
would not otherwise have engaged in said conduct."

(c) California Penal Code Revision Project




- _ "(l) A person may not be convicted of an offense

-1f he has been entrapped to commit it. A person is entrapped
to commit an offense if a public officer or. a person acting in
cooperation with a public officer induces or encourages him

to engage.in criminal conduct, when the methods of inducement
~are such as to create a substant#&l risk that the offense would
be committed by persons other than those who are ready to
commit it., Conduct merely affording a person an opportunity.
to commit -an offense does not constitute entrapment.

[Alternate (1) A person may not be convicted of an offense
.1if he has been entrapped to commit it. A person is '
entrapped to commit an offense if a public officer or a
person acting in cooperation with a public officer induces

" or encourages him to engage in conduct constituting the
offense. Conduct merely affording a person an opportunity

’to commit an offense does not constitute entrapment ]

: (2) I1f, after the close of the prosecution s
" case, the court is satisfied that the defense of entrapment
"has been established, it shall grant a judgment of acquittal.
_Evidence of a defendant s prior convictions is inadm1531ble
on the issue of entrapment. -
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~ ARTICIE 3, ‘GENERAL PRINCIPIES OF JUS‘I‘IFICATIQ\I |
" INTRODUCTORY NOTE '

| ,. 1. ‘I‘his‘Article ft:rmulates the justification defenses fdr conduct -
which woiild otherwise constitute an offense. It. has one .section{which states
a princ:l.ple appllcable to all crimes (§3.02 ,&@mce of E.\/ils) and several
_ specific formulations dealing with particular situations (§§3 03 through 3.10).

2. At the present time, all of the New Jersey statutory law in thlS

-,tvareaisfade.nNJSZAlB—G. 4 _ o 3
"Any person who kills another by misadventure, or|in his -
~ar her own defense, or in the defense of his or her husband,
- wife, parent, child, brother, sister, master, mistress or ser-
vant, or who kills any person attempting to camwnit arson, burg-

‘lary, kidnapping, murder, rape, rcbbery or sodcmy, is guiltless S
and shall be totally acquitted." t

The New Jersey Law as to the justification defenses is really fond in the
cases and, in fact, the words of the above statute are not followed any

longer. For example, State v. Fair, 45 N.J. 77 at 90 (1965) helcﬁ that the |
B ..jﬁstific-ation of killing to defend another can apply in the case. of a stranger—
, notm.thstandmg the enumeration of relationships in N.J.S. 22\:11?3—-6. Again, |
notw:l.thstanding that the Astatute speaks only of ‘hamicide as beinjg. justified,

- the cases find the principles of justification as there stated a:nd developed

in the cases, to apply to non-homicide 51tuations as well. State v. Abbott,
36 N.J. 63, at 73 (1961). - e

3. The approach of the Code is to abandon thlS case—b‘y-case de-
-velopnent in favor of a "fresh integrated treatment of the subj‘ect." -In |
doing this, the Code locks not to the crime w1th which the defendant h‘as been
charged but, rather, to the conduct which he seeks to justify. MPC, Tentative

Draft No. 8, Pg. 3 (1958). This is now the approach of our 1aw,} the Code's

approach having been described in State v. Abbott, 36 N.J. 63, 73 (1961) as
"sound." - - I ‘ |
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_ Another J.mportant pomt to be made in connectlon w:Lth the Code's -
approach 1n this area is that it carefully establlshes standards both as to
. the rlght to use force and as to the amount of force whlch may be used n
several occasrcns, the Code dlStlngUlSheS between the right to use "deadly
force“ and the right to use "moderate" (1 e. ﬂiess than deadly) force. See
MPC Tentatlve Draft No. 8, p. 1 and p. 3. While our Supreme Court‘has spe—

_ c1f1cally adopted this approach (State v. Abbott, 36 N.J. 63, at 71-72 (1961))

- for same parposes, dlstlnctlons of thls sort can be more approprlately de—
'_veloped in a Code rather than in case law. |

;. .
4, There are two basrc decrsrons to be reached whlch\are comnon -

to all of the justifications set forth in Article III. Rather'than<tak;nq

" these up in connection with each of those provrsrons, these tw& problems have

'been"singled out for the Connission's consideration at this poﬂnt. If a

decision can be reached on these basic questions, they can be ;pplied generally

.to each of the Sections in the Artlcle,v These two problems are”discuSSed below:
5. Reascnable and Honest Bellef vs. Honest Belief. :In New Jersey

| |
today, the justification defenses are only available to a defendant who has a

- belief in the need‘to use force which is both honest and "reasonable."*’ 1f

the defendant forms an honest but unreascnable belief in the need to use force

for same justifiable purpose and acts pursuant to that belief,;killing:another

person, he is quilty of murder. ** Thus, the lack of reasonableness in the

*State v. Bess, 53 N.J. lO 16 (1968) (self-defense and preventlon of a felony);
State v. Fair, 45 N.J. 77, at 92-93 (1965) (defense of another), State v. Hipple-
‘wlth, 33 N.J. 300, at 316-317 (1960) (self-defense); State v. Brown,46 N.J. 96,
at 102 (1965) (same), State v. Montague, 101 N.J. Super 483, at 488-489 (App.
Div. 1968) (defense of another when the other person is re51st1ng arrest);

State v. Williams, 29 N.J. 27, at 39 (1959) (use of force in law enforcement) ;
Brown v. State, 62 N.J.L. 666, at 709 (E & A 1898).

" **See next page for footnote.
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'in the formaticn of the need to act entirely destroys the defense. There is

|

one'exception to this rule. In State v. W:Llllams, 29 N.J. 30, at 39 43

(1959) , it was held that a police officer who wantonly uses an ux‘lreasonable

' amo.mt of force to overcome res:.stanoe by a person he is arrestmg is guilty
only of manslaughter In that 51tuat10n, the, ]ustlflcatlon defex‘use of law en~
'foroement is only partlally available to the defendant because of his use of .
excessive force. That partial defense, however, makes him gullt;y anly of man-}

* slaughter, and not of nmrder, aocording to the decision of the Cjourt on |

| reasonlng based upon a "parlty of considerations" to the doctrme of- provocatlon.
Id. at 42-43. 'I‘he reasomng leadlng to the Wllllams hold;mq mlght well be
appl:Led to other situations. It could well be applied to defendants ‘caning
under defenses other than under the special powers granted pollce offlcers it

‘might also be applied to issues other than, as in Williams, the use of excessive :

force, e.g., the rlght to use any force, the ablllty to and nece551ty of re-
treating, etc. Generally speakmg, t_hese ‘issues have not been llthated.
Where they have, no reference has been made to Wllllams ' See State v. Bess, '»

53 N.J. 10, 16 (1968) __ ‘ - : _ ‘

The Code s treatment of this problem is (1) to make justlflcatlon
defenses available whenever the "defendant believes" in the need to act and

not to reun.re a f:mdmg of reasonableness in the formatlon of that bellef

but (2) to hold that the just.lflcatlon defenses found in those sect1ons is not

»

avallable in a proseo.ltlcn for which either recklessness or neg‘llgenoe is a

suff1c1ent mens rea if the defendant was reckless or negllgent,, as the case

may be, in forming such a bellef ar in acquiring or falllng to aoou:.re any .
. \

1"""V/sll'u.le the cases do not exp11c1tly make this point, it is clear that this is

the result which is anticipated by them. See State v. Bess, 53\ N.J. 10, 16 (1968);.
' State v. Bonfiglio, 67 N.J.L. 239 (E & A 1901)7 State v. Scott, 104 N.J.L. .
544 (E & A 1928); State v. Rbbott, supra; - State v. Fair, supra (45 N.J. at 96);
State v. Chiarello,69 N.J. Super 479, 484-495 (App. DlV. 1961);‘ See MPC-
Tentatlve Draft - No. 8, p. 14-15, partlcularly n. 3. S :
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' knowledge or bellef whlch is mater1a1 to the justlflablllty of hlS use of force. -
See §§ 3 02 (2) and 3.09 {2). MpC Tentatlve Draft No. 8, p. 14, See state Ve
Chiarello, 67 N.J° Super 479, at 48‘7 {App. Div. 1961) which descr:bes the Code
.system These provisions are in accord with the Code's qeneral rule of only
holding a defendant reSpons:_ble for the lc:w@%‘e offense for whlch the deter- |
‘minative kind of culpability is establlshed for every material element of the o
offen‘se, i.e., the least camon dencminator. §2.03 (10) . There‘is judicial
authofity in other states both accepting the exlsting New Jefse§:1 viev‘r' and

view which the Code suggests. See Paulsen and Kadish, Criminal Law and its

Processes, 383-385 (1962) and MPC Tentative Draft No. 8, p. 15 (1959).

The Code's approach is smply to apply the prm01ple J)f the wllllams
'case to all elements of the offense and to all classes of defendants.

The Camission should decide whether (1) to follow the existing law
in requiring that the defendant's belief be both honest and reasonable ard, »
- if the belief is found to be unreascnable findinc the justification to disappearh |
ccmpletely (except in the Williams s:.tuatlon) or (2) to follow the Code' s
system under whlch an unreasonable bellef would lead to a conv1c‘:tlon of a
| lesser offense. All of the recently enacted Codes of other states and all of
the proposed new Codes for other states have included a’ retentlon of the
"reasonableness" requ:l_rerent. 'I‘he prcmsmns are collected in the appropriate

Sectlons throughout the ccmnentary to this Artlcle, below. = - | |

6. The Imgerfect Defense, The problem dlscussed above, the use of

force under an unreascnable belief in the necessity to do so, may be viewed as
cne of a Variety of different situations in which a j\'istification defense is not

| ccmpletely available because the defendant acted recklessly or negllqently as to

. ane element of the offense. ‘That s:.tuatlon was singled out forJ mdeoendent

discussion because it is so deeply engrained in the law both J_nj New Jersey and
elsewhere. It is really, however, just a branch of a larcjef problem. These

i
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are known as "mperfect ‘defense” s:.tuatlons ‘I‘hey mclude cases where the

defendant has a right to act but uses an excessive amount of force or where he

- he is reckless or negligent in evaluat:mg his right to intervene on behalf of

-'ano'ther person, or his ability to retreat, etc. The New Jersey result in these

situations is; as in the unreasonable belief situation, if a death results, to

 find the deferdant guilty of murder. State ¥&Rbbott, supra, 36 N.J. at 68

(1961) ("If the force used was unnecessary in its intensity, the claim of

self-defense may fall for that reason.); State v. Bess, 53 N.J. '10, x16
(1968) ;

State v. Banfiglio, 67 N.J.L. 239 (E & A 1901);

State v. Scott, supra;
. State v.'Fair,-gpra. But cf. State v. Williams, 29 N.J. 27 (1959), as discussed

- above, making the use of excessive force by é police officer in dealihg with a
' persoﬁ'resis;ting arrest manslaughter on a theory of réasom'ng analogoﬁé to
the provocation cases. |

The Code's position on these matters is the same as on the un-
reasonable belief issue, i.e., it would allow conviction cnly for a crime for

which recklessness or negligence is a sufficient mens rea.

§3.02(2) .

See 3.09(2) and

There is judicial authority for this position. In Queen v. Howe, |

100 C.L.R. 448 (High Court of Australia 1958) it is justified on the basis

that the only crime for which the defendant's'culpability fits every element is

one in which recklessness or negligence is sufficient. See §2.02(10) .

As was stated above, if Williams Vis abspecial exception establishing
a rule peculiar to law eﬁforcanent, then it does no mare than say that New
Jersey might adopt such a principle in a partic:.\lar situation. The case
nu'.ght,. however, be read as establishing the pfinciple of guilt-reduction - |
through partial (or'_imperfect)‘ justification.defenses as a general pfoposition.

If that is the case, the Code view is, in essence, now the New Jersey law.

t see State v. Bess, supra.



Ic-6
- Again, the Commission should make a basic decision whether imperfect

defenses should be recognized to reduce quilt or whether the justification
defenses should be recognized ly vhen all of the'ir‘requirer‘tents are satisfied.
The .Coimu‘.ssion ocould take an intermediaf.e position, i.e., that an_umf,easonable
belief in the need to use force will not m;;géte, because (1) that view is
now well engrained in our law and (2) the opposite view would allow (and, |
therefore, might encourage) the defendant to act where he otherwise cduldlnot-
but allow iﬁitigatim where the defendant has a reasonable belief in ‘the
neoes'sity to act but uses excessive force. This would mean ado?ting the
WilliamsAcase by allowing mitigation for the use‘ of egccessi;fe farce és to
a]_.i defendants. | |

| The New. Yofk Code has no pfovisio_n on these prciulefﬁs-;it has enacted
nothing like §2.02(10) or §3.09(2). The same is true of Illinois, Michigan,

Wisconsin and Connecticut.
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SECTICN 3 01. JUSTIFICATICN AN AFFIRMATIVE DEFENSE; . CIVIL RFMEDIES UNAFFEC'I‘ED

(1) In any prosecutlon based an conduct which is 1ust‘1f1able under

~this Article, justlflcatlon is an affn_matlve defense.

(2) The fact that conduct is Justn.flable under this Artlcle does

‘not - abolish or :unpalr any remedy for such conduct which is avallable m any
c:|.v11 action. ‘

* ok % K

§3 0l Canmentary

1. Pa.ragram (1) prov1des that ‘any claim of justlflcatlon under

this Article constitutes an afflrmatlve defense. Under §1.12 (2)‘ this means

that the prosecutlon has no emdentlal burden as to thls defense unless and
until ev1dence appears, e:Lther, in the State's case or in ‘che defendant s

|
to support the defense. .leen such ev1dence, however, the de_fense,must be

negatived beyond a reasonable doubt. . - K o

This statement is noiv the law in New Jersey - In State V. }\bbott, .

supra, 36 N.J. 63, 72 (1961) speaking of self-defense, the Court’ said:

|

“...although the burden is upon a defendant to adduce ;ev1dence
to support the defense, yet if such evidence appears either in the
State's case or upon the defendant's case, the issue must be left
to the jury with this instruction: that.the burden is upon the
State to prove beyond a reasonable doubt that the defense is un-
true, and hence there must be an acquittal if there is a reason~ -
able daubt as to whether defendant did act in s‘elf-defense.,;.."

See also State v. Fair, 45 N.J. 77, at 90-91 (1965) (defense of ! another and

self-defense); State v. Chlarello, 69 N J. Suoer 479, at 498 (App. Div. 1961)

(defense of another). v'I’he recent Codes in other states are in acoord. See, -
e.g., N.Y. Penal Law §§25.00 and 35.00; Michigan Revised Criminal Code
§645 (Final Draft 1967). D R |

2. .‘ Paragraph (2) is to make_ clear- that the Article i‘sv no£ designed
to create privileges in the civil law. Although particular conc}luct may be '

privileged in the penal law, it may be that it should not be in the ecivil
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law-~the fact that conduct shbuld not be criminal _cioes not mean that tﬂe
actor -should not respond in damagés. In the convei'se situation, where the
civil- law affofds a'privil.egc—_:- which the crﬁninél law does not recognize, the
Code is silent. The civil courts may want to fashion ‘limitations ‘upon tort |
privilegés to take into consideration the new .criminal provisions so as to
create a remedy where none ndv exists. metl;:é?.or not this is to happen is,

however, beyond the scope of the O_ode.' MPC Tentative Draft No. 8, p. 4 (1958) .




iC _"‘ 9 ,

_ SECTION 3.02. JUSTIFICATION GENERAILY CHOICE OF EVILS '-i
(1) Conduct which the actor beheves to be necessary to avmd a »

harm or evil to hlmself or to another is justifiable, provided thato

(a) the harm or ev1l sought to be avoided by such‘ conduct is ‘
_ greatex than that sought to be prevented by the law defmmg thei offense charqed
. . v i A
(b) ne:.ther the Code nor other law defmlnq the offense pro-~ -

© vides exceptlons or defenses dealmg with the spec1f1c sﬁ:uat:.on .mvolved,
and

!

|

o (c) a 1eglslat1ve purpose to exclude the justlflcatlon clalmed
- does not otherwise plainly appear. ‘ v

(2) When the actor was reckless or negllgent in brmq’mg about the
situation requiring a choice of harm or evils or in appralsmq the neoess:Lty

~ for his conduct, the justification afforded by this Section is unavailable in

a prosecution for any offense far which recklessness or negllgenoe, as the

" case may be, suffices to establish cnlpablllty.

* * % %

 §3.02 Camentary

1. "This Section acoepts, the view that avprinciple'of necessity,

properly conceived, affords a general justification‘ for conduct that would
‘ otherwise’constitute an offense; and that such a eUalificatiOn;} like the '
requirements of culpablllty, 1s essential to the rationality and justloe
© of all penal prohibitions.” MPC Teritative Draft No. 8, p. 5. (1958). | |
a ‘There are three limitations uponvthe principle set forth in the Code: B
o (a) §3.02(1) G) « The necessity must be avoid'ancie of an evil |
- greater than .the evil sought to be avoided by the law defining Jthe offense

' charged This balancingb is an issue for the trial, and is not {simply left to
the actor's private Judgment "What is involved may be desorihed as an inter-
pretatlon of the law of the offense, in light of the submlssmn that the special
situation calls for an exceptlon to the prohibition that the 1eqlslature |
could not reascnably have intended to exclude, given the oanpetmg values to
- be weighed. MEC Tentative Draft No. 8, pp. 5-6 (1958) |

R e R S T AR i T A e N O e S R RN
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(b) §3. 02 (1) (b) and (c) The issue of ccmpetlng values must not
have been foreclosed by a deliberate leglslatlve choice, as when the law has |
dealt expllc1tly w1.th the spec:.flc situation that presents the choice of ev1].s--
or a 1e,gisla£ive purpose to exclude the justification clajme'd' otherwise
appears. Id. at 6.

{c) §3.02 (2)  If the crime cl\qarijed can be ccmm.tted with a
culpablllty of recklessness or negligence, the defendant may be oconvicted even
if he made a proper choice of values if he was reckless or negllgent, as the

‘case may be, in bringing about the SLtuat.mn requiring the choice or in-
'appraising the necessity. He cannot, however, be convicted of a crime re-
quiring a cmléability of “"purposely" or "}mdnmgly._" >See discussion in the
'Introducto'ry the of the "Imperfect Defense.“‘

2. There is no statute o the necessity problerﬁ in New Jersey and
there have been no cases, dealing with the issue. The Drafters of the Code
‘take the position that, "while the point has not been free fram contrcversy,
.rt seems clear that necessity has standing as a catmon-law defense, such
issue as there is relates to its definition and scope Your Secretary S
| opinion is that this may be an overstatement. Same cases seem to campletely
' reject any defense of necessity. See authorities ‘collected in Paulsen and
Kadish Criminal Law and its Processes 363 (1962). qeveral states have
recently adopted or proposed statutes on this point and a selectlon follows:

(a) New York, Penal Law §35.05 (copled by Mlch.‘ann Revised
Criminal Code, Final Draft §605 (1967):

"Unless inconsistent with the ensuing provisions of this article de~
fining justifiable use of physical force, or with some other provi-

sion of ‘law, conduct which would otherwise constitute an offense is
justifiable and not criminal when: 1

* % &k %
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"2, Such conduct is necessary as an emergency measure to avold an
imminent public or private injury which is about to occur by reason of -
a situation occasioned or developed through no fault of the actor,
and which is of such gravity that, according to ordinary standards
of intelligence and morality, the desirability and urgency of avoiding
such injury clearly outweigh the desirability of avoiding the mjury
sought to be prevented by the statute defining the offense in issue.
The necessity and justifiability of such conduct may not rest upon
considerations pertalnmg only to the morality and advisability of
the statute, either in its general appfitation or with respect to
its application to a particular class of cases arising thereunder.
- Whenever evidence relating to the defense of justification under
this subdivision is offered by the defendant, the court shall rule
. -as a matter of law whether the claimed facts and c1r<'umstances would,
- if establlshed, constitute a defensea ‘

. Thé revisers. of the New York Code made changes from §3.02 of the
Model .Code to "tighten" the provision and "preclude extension beyond the
narrow scope .intended. " Specifically, "emergency a.nd urgency" Qere added
as well as.a proviéion to prevent the use of this Sectioh by personé having
moral objectlon to a partlcmlar statute.

(b) Illinois Statutes Annotated Crlm.mal Code 67 13 (1961)

The Illinois Drafters took an opposite position fram New York and Mlchlgan,
intenticnally not limiting the words of the statute defining the defense and
leaving the precise limits to the courts. |

"Conduct which would otherwise be an offense is justifiable by reason
of necessity if the accused was without blame in occasioning or de—:
veloping the situation and .reasonably believed such conduct was
necessary to avoid a public ar private injury greater than the injury
which might reasonably result fram hlS own conduct." :

(c) Wisconsin Criminal Code §939.47_.

"Pressure of natural physical forces which causes the actor reasonably
to believe that his act is the only means of preventing imminent
public disaster, or imminent death or great bodily harm to himself
or ancther and which causes him so to act, is a defense to a prose-
cution for any crime based on that act except that if the prosecuticn
is for murder the degree of the crime is reduced to manslaughter."

3. It is the Code's position that the defense should not be limited
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to situations where the evil sought to be avoided is death or bodily injury
or anynother specified harm. It is also the Code's p051tlon that there is
no reason to exclude cases where the actor's conduct portends a particular
‘evil;‘such as homicide. The principle, in their view, should be one of
| general Qalidity ' MPC Tentative Draft No. 8, p. 7 (l958)>
It should be noted that the recenthgacunent in Wiscon51n, quoted.
| above, excludes homicide fram the_scope of the defense——instead reducinq the
charge‘frtnlnnnnier to manslaughter. . This; éccotding to the Drafters of the
Code, is “"particularly ﬁnfortunate“ because "given the supreme place of the
-sanctity of life in our hierarchy of valuee, it is still true'thet conduct
) which‘results in taking life may well result in saving other iives." Id. at Q.
Note that the evil sought to be avoided must be gréater-tﬁan”thatv
sought to be protécted‘by the law defining the offense. Where they are eaual,
~ other provisions may came into Dlay~~such as the justlflcatlon of self-defense
(§3.04) or the excuse of duress (§2.09). t&uje the law may well be unable to
,’influence an actor's conduct in a situation of equallty in the ch01ce of evils,
to so‘draft the principle would go beyond the common law and beyond any of -
the recent statutes in this area. Id. at 9. | |
4. Note that all of the state statutes cuoted above except IlllHOlS,
attempt to state the pr1nc1ple with more precision, partlcularly as to the
weighing of evils. The Drafters of the Code justlfy their formulatlon on the
basis that, by its very nature, the scope of the p0531ble 31tuat1ons is so wide
‘ and the extent of disagreement over same moral issues is so great that sub-
jmlttlng the questions to adjudication in spec1flc cases is entirely approprlate

~ and is strategically wise. Ibid.
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5. Notice that no requirement is stated that the belief be both
honest and reascnable, See diseussion of this isstie in the Intrbducfory Note,
'above Questions as to the immediacy of action and of the avallablllty of
altetnatives have a bearlng o the honesty of the actor's bellef or, when

relevant, upen recklessness or negligence. Id. at 10.

Note that an actual necessity of which the defendant was unaware
is insufficient unless the defendant knew of and acted on belief in the
existence of necessity. In the self-defense area, there are same New Jersey

cases which state that either an actual necessity or a reasonable belief

suffice. State v. Bonofiglio, 67 N.J.L. 239, at 245 (E & A 1901); .State

V. Hlpplew:l.th, 33 N.J. 300, at 316-317 (1960); State v. Brown, 46 N.J. 96,

102 (1965). These cases, in an analogous area, are inconsistent w1th the

Code's view,
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SECTION 3.03. EXECUTION OF PURLIC DUTY ’ |

(1) Except as provided in Subsection (2) of this %ctmn, oonduct is
justlflable when it is required or authorized by:

| ,
(a) the law defmmg the duties or functions of a public officer

or the assistance to be rendered to such officer in the performance of his
dutles; or . : _ o

(b) the law governing the ex@imtlm of legal proéess; or
_ i,
(c) the judgment or order of a campetent court oF tribunal; or

_ (d) the law governing the armed services or the jlanul cchduct
of war, or : ’

(e) any other provisien of law imposing a mblic]kduty. '
(2) The other sectians of this Article apply to-' ‘

(a) the use of foroe upon or toward the person of another for
any of the purposes dealt with in such sections; and

. (b) the use of deadly force for any purpose, unless the use of
such force is otherw:Lse expressly authorized by law ar occurs m the 1awFul
conduct of war.

\
(3) The justification afforded by Subsection (1) of ‘this Section
applies: _ ‘

(a) when the actor believes his conduct to be requlred or
authorlzed by the judgment or direction of a competent court or tribunal or
in the lawful execution of legal process, notwithstanding lack of jurlsdlctlm
of the court or defect in the legal process, and ‘

(b) when the actor belleves his conduct to be requn_red or-
authorized to assist a public officer in the performance of his duties,
notwithstanding that the officer exceeded his legal authority. ‘

x %k % *

§3.03 Comentary . ‘

1. This Section eccepts as ]ustlflcatlon for the purr:oses of the
penal law, the law regulating the dutles and functlons of publ:Lc officers, |
‘regulatmg the executicn of legal process, governmg the axmed services and
the conduct of war, or imposing other public duties. Ir a s:.m‘llar manner,
it defers to the reqm__ranents of the judgment or order of a cdm:etent court
or trilunal. '
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There is no courprehensiye statement of the above principle found in
.either Nét& Jersey’ cases ar statutes. It is, however, cléa.r that §3.03(1)
reflects the existing Neleersey law.b ‘A few examples illustrate this: To
establish the criminal liability of a police officer who makes an arrest, the
courts lock to the law establishing the duties and functions of the police

officer as under §3.03(1)(a). See, e.g., Stite v. Williams, 29 N.J. 27

(1959); Davis v. Hellwig, 21 N.J. 412, 416 (1956); Brown v. State, 62

N.J.L. 666, 698 (E & A 1898). See also Perkins, Criminal Law 977 (2 Fd. 1969).
To establish the right to act to execute legal process, reference is made to
_the law governing that area to determine any criminal responsibility. See

Grove v. Van Dyne, 44 N.J.L. 654 (1882); Webb v. State, 51 N.J.L. 189

(1889); Nelson v. Eastern Air Lines, 128 N.J.L. 46, 51 (1942). See generally,

Prosser, Torts §25, pp. 129-134- (3 Es. 1964). -
2. .Parégra;_:h_ (2) sets forth the limits upon the extent to which the
Code will defer to the other branches of the law far purposes of defining the
justification of execution of public duty: (a) If any force is to be used
toward or upon any person, then the other sections of this Article apply to
| establish limitations upon the right to use force. Thus, in the above-cited
Acases vinvolving the criminal liability for the use of excessivevforce_in
making an arrest, §3.07 (Use of Force in Law Enforcement) and, pe.rhaps, §3.04
(Usé of Farce in Self Protection) would, in fact, apply rather than this section.
(b) Deadly farce may never be justified under this section except in military
situétions or where specifically authorized by law. |
3. Paragraph (3) extends the justification to cases where the actor
acts'in the belief that his conduct .is required by a judgmer‘lt or :Ln the J_av}ful
' execution of legal process or to‘ assist a public officer in the performance of
 his duties. There is no. limitaticn upon the reasonableness of the belief.

See §3.09(2) and the discussion in the Introcductory Note.
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R It should be hoted that this ‘paragrax.fh (§3.ﬁ3) (3) does not afford
protection to an officer who exceeds his own legal authority -as to his own
duties-; His belief in his auty to act, if erronecus and even if reaéona.ble ¢

is no defense. Davis v. Hellwiqg, 21 N.J. 412, at 416-417 (1956). He is

bourd to know his own limitations. Paragraph.(3) applies only to protect an
officer or a private citizen f_rc'm errors made by others. The above provision |
wdlld probably not work any change in New Jersey law. First, the lack of
jp.risdiction of the court or tribunal is, in §3.03(3) (a) limited to "canpeteﬁt"
courts and tribunals. Thus, the cases holding that procesé issued by a court
entifely w1thout juriédiction to do so affords no proﬁection to the person

executing the process will still be followed. Grove v. Van Duyn, 44 N.J.L.

654 (1882). However, campetent courts camitting errors or irreqularities,

. even though they affect jurisdiction, will not make the officer liable.

Jennings v. Thampson, 54 N.J.L. 55 (1891). Second, in an analogous situation,
. defense of another,the New Jersey Supreme Court has held that the "reasonable
mistake of fact" doctrine applies so as to give protection to an intervenor

according to the facts as they reasonably appear to him. State v. Fair,

45 N.J. 77, 92-93 (1965). Aside from the limitation as to reasonableness of
the mistake, there is no reasocn to belie{re that the_éourt would distinguish
between J'.ntervéntion on behaif of a third person and executidn of legal |
pi:ocess or a judgment thought to>be’ valid or intervention by a brivate citizen
to assist a police of ficer thought to be exercising his legal duties. Third,
‘the doctrine of the Williams case (supra, 29 N.J. 27 (1959), would apply here.
' See discussion in the Introductory Note. Thus, in New Jersey at the present
time, if an officer acted under a mistaken belief in the validity of legal
process, notwithstanding its in\}aliaity, he could, 'uéing the reasoning of

the Williams case, be found quilty only of an offense for which recklessness
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or negligence suffices. It is submitted that the same thing would be true,
undexr Wllllams, of a person who assists an offlcer who is exceedlng his
author:.ty. ThlS would be true even lf the W1111ams reasonmg does not apply
" to all classes of defendants (see dlSCllSSlon above in the Int.roductoxy Note)
because the ratJ.onale concerning t_“.he dutieg,of police officers is directly
‘applicable. N o

| 4. Several states have adoplted'simplified statements of the law
found in §3.03. See, e.g., N.Y. Penal Law §35.05 (1) : |

o "An offense is justlflable and not criminal when, . .such ‘conduct
is requlred or authorlzed by a prov1smn of law or by a judicial degree."
The New York statute then continues to give as lllustratlms of such provisions
and decrees the five items found in §3.03(1) of the Code. | |

The Commission may decide that this or ba similar statement is

sﬁfficient to establish the principle, leaving the matters found in §3.03 () "
'.a.nd ‘(3) to general-principles‘ found elsewhere in the Code, i.e., §3.07 for 'the.

limitations on the use of force and §§2.06 and 3.09 as to iqnorance and mistakes.
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. SECTION 3.04. USE OF FORCE IN SELF-PROTECTION -

. - (1) Use of Force Justlflable far Protectlon of the Person.
Subject to the provisions of this Section and of Section 3.09, the use of
force upon or toward ancther person is justifiable when the actor believes
that such force is: immediately necessary for the purpose of protecting him-
self agamst the use of unlawful force by such other person on the present
occasion.

(2) Limitations on Justifying Necessrty for Use of Force.

(a) The use of force is not justifiable under this Section:

A (i) to resist an arrest which the actor knows is being
made by a peace officer, although the arrest is unlawful; or

{ii) to resist force used by the occupler Or possessor
.of property ar by another person on his behalf, where the actor knows that
the person using the force is doing so under a claim of right to protect
the property, except that this hmltatlon shall not apply 1f

(1) the actor is a public officer actmg in the
performance of his duties or a person lawfully assrstmg him therein or a
person makJ.ng or assisting in a lawful arrest; or

(2) the actor has been uﬁlawfully dlspossessed of the
prOperty and is making a re-entry or recaption justlfled by Section 3.06; or

- (3) the actor believes that such foxce is necessary
to protect h_unself against death or serious bodlly harm. -

- (b) The use of deadly force is not Justlflable under thls
Section unless the actor believes that such force is necessary to protect
himself against death, sericus bodlly harm, kidnapping or sexual mtercourse
ccmpelled by force or threat; nor is it justlflable if:

. (i) the actor, with the purpose of causing death or
serious bodily harm, provoked the use of force agamst himself in the same
encounter; or

(ii) the actor knows that he can avoid the necessity of
using such force with camplete safety by retreating ar by surrendering
possession of a thing to a person asserting a claim of right thereto or by
_ complying with a demand that he abstain fram any action which he has no duty

to take, except that: '

(1) the actor is not cbliged to retreat fram hJ.s
dwelllng or place of wark, unless he was the initial aggressor or is assailed
in his place of work by another person whose place of wark the actor knows it
to be, and
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(2) a public officer justified in using farce in the .
performance of his duties or a person justified in using force in his assist-
_ance or a person justified in using force in making an arrest or preventing
an escape is not obliged to .desist from efforts to perform such duty, effect
such arrest or prevent such escape because of resistance or threatened
resistance by or on behalf of the person against whom such action is directed.

(c) Except as required by parSgraphs (a) and (b) of this
Subsection, a person erploying protective force may estimate the necessity
thereof under the circumstances as he believes them to be when the force is
used, without retreating, surrendering possession, doing any other act which
he has no legal duty to do or abstaining fram any lawful action.

(3) Use of Confinement as Protective Force. The justification
afforded by this Section extends to the use of confinement as protective
force only if the actor takes all reasanable measures to terminate the con-
finement as soon as he knows that he safely can, unless the person confined

has been arrested on a charge of crime.

* % % %

§3.04 Commentary

1. The basic rule as to self-defense ié found in Paragraph (1)
which establishes the principle in terms of force which the actor uses against
' anothér'persm in the belief that it is ijmediately necessaiy for the purpose
- of pi'ortecting hirﬁself against the other's use of unlawful force on the present
.occasion. MPC Tentative Draft No. 8, p. 14 (1958).

At the present time, the law of self-defense in New Jersey .is found
in a statute applicable by its terms only to homicide, (N;J.S. 2A:113-6: |
“Any éerson who kills another...in hJ:LS .v. OWD defehse ... is quiltless ...")

' and in extensive case law.

2. Necessity and Belief in Necessity. &As discussed in the Introductory

Note, the law in New Jersey presently demands a belief, ‘by the actar, in the
necessity of hJ_s defensive action and that the belief be a reasonable one.

State v. Bess, 53 N.J. 10, 16 (1968) and cases cited in the Introductory Note.

Under this view, the failure of the defense due to negligence of the defendant
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in assessing the need to act leads to a oenviction of murder vIbid. As
dn.scussed in the Introductory Note, the Code! 's approach is to require for -
_ the defense only an hon&st belief but to allow conviction under §3 09 (2)
-of a crime for th.ch a O.llpablllty of negllgence or recklessness, as the
case may be, is sufficient if the defendant wés so culpable in his action.
3. Under existing la:w, there is occas:.onally an overlap between
- ‘the scope of justlflcatlm defenses. At camon law, there are mstances

whe.v:e the soope of one justlflcatlon defense may be broader than that of

- anot‘her.‘ For instance, in State v. Bonoflgllo, 67 N.J.L. 239 (E & A 1901),

it was held that the requirement of retreat did not exist as to the defense
~ of prevention of a rcbbery whereas for self-defense, necessity or epperexut
',necessity_nust be fcund and without retreat no necessity exists. Bonofiglio

was overruled in this regard by State v. Fair, 45 N.J. 77, at 92 (1965)

. bringing New Jersey law into accord with the modern authorities requiring
| ‘retreat in both situations. But it is _illustrative_ef the problems which
can arise under »a c’lwnsily'drafted statute such as N.J.S. 2A:113-6 and »
th.chcanbe avoided under a comprehensive Code. The law governing the use -
* of force against felonious attack should be embodied in a single rule, not

‘_..variedv when the case is viewed as self-defense instead of .crix'ne prevention

or the opposite. See State v. Bess, 53 N.J. 10, 16 (1968). “This is done,
_under the Oode, by §3.07(a) (:L) |

4. Under the Code, "acc:.dental“ necessity, i ‘et, a necess:Lty to
act of which the defendant was unaware, cannotvglve rise to a pr:.v:.lege. |
This would be contrary to statements in same New Jersey cases. which are to

. the effect that either an actual necessity or a reasonable belief in necessxty

suffices. State v. Bonofiglio, 67 N.J.L. 239, at 245 (E & A 1901); State v.
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| Hipplewith, 30 N. J 300, at 316-317 (1960); State v. Brown, 46 N.J. 96,

'102-103 (1965). It should be noted that in none of the above cases was the
question of accidental necessity directly presented and the statements

might be considered dictum,
- e,

5, Imminence. The New Jersey cases speak of a limitation upon
"the right to use defensive force to those situations where' the danger of

unlawful violence to the person is "immediate" (Brown v. State, 62 N.J.L.

666 at 708 (E & A 1898) or "imminent" (State v. Fair, 45 N.J. 77, at 91 (1965).

. There has not been a case in New Jersey examining the exact meanmg of this
reqmrement. In many states, however, it means that the defemant must appre—
' he'nd‘ that the unlawful force he fears will be used against him at the exact
time he acts. MPC Tentative Draft No. 8, p. 17 (1958). The Code eliminates
this reqﬁiranent -in favor .of one which requires thet the actor believe that his
’ defensive action in immediately necessary and the unlawful ,force of which he ie
apprehensive, and therefore, defending against, will be used “on the present
occas:Lon“ but not necessarily mmedlately. Ibid. _
| 6. The Code does not require that the force against which the actor
defends himself to actually be wnlawful; it is encugh, subject to the limitations
of §3.09(1) and (2), that he believes it to be so. The limitations of §3.09 are
discussed in connection with that section. -There do not vapp‘ear to be any ’
New Jersey cases on this poiht but the rejection of the "alter ego" rule in
favor of the "reasonable mistake of ‘fact" rule in the defense-of-another
area leads strongly to the conclusion that the New Jersey Ccurts would reach

the Code's position. State v. Fair, 45 N.J. 77, 92 (1965); State v.

Chiarello, 69 N.J. Super 479, 494 (App. Div. 1961).
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7. Excessive Force. The Code al]_.mvs the actor to evaluate ‘the

.amount of force necessary by stating the basic rule in temms of that which the
‘actor "believes." §3.04(1). The New Jersey cases impose a rule of reasonableness
- both as to the need to use force and the arrgﬂugt of force. Thus, if a de—

fendant uses more force than appears reasonably necessary and kills, he would

be guilty of murder. State v. Abbott, 36 N.J. 63, at 68 (1961); State v.

Scott, 104 N.J.L. 544, at 546 (1928). The Code would change this result to
find the defendant gquilty of manslaughter under §3.09(2). See discussicn

“above in the Introductory Note.

8. Limitations upon the Justlfled Use of Force. The Code establishes
limitations upon the use of any force (§3.04(2) (a) and, in other circumstances,
upcn the use of “deadly force" (§3.04(2) (b). Under subparagraph (c) of that
sectioh, these are the only limitations imposed other than the general prin-

- ciple that he may only use that force which he l?elieves to be necessary to
meet the force used against h1m Thus, "except as requlred by paragraphs (a)’
and (b) ceey @ perscn employing protective force may estimate £he necessity
thereof uncder the circumstances as he believes them to be when the force is
used, without retreating, surrendermg pessession, doing aﬁy other act which
he has no legal duty to do or abstalm_ng fram any lawful acticn. MPC
Tentatlve Draft No. 8, p. 27 (1958).

9. Limitations upcon the Use of Any Forcee.

(a) Use of Force to Resist Unlawful Arrest by Feace Officer:

Paragraph (2) (a) (i} denies a justification for the use of force to resist a
. mere arrest which the actor know is being made by a peace officer, although
the arrest is unlawful. This rule is contrary to the comon law but is now

the law in New Jersey. State v. Koonce, 89 N.J. Super 169 (Ppp. Div. 1965);

State v. Montague, 101 N.J. Super 483 (App. Div. 1968); State v. Mulvihill,
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105 N.J. S.:per 458 (App. Div. 1969). Koonce differs slightly from the Code in

" that the Code requires the actor to know that the person meking the arrest is

a police officer whereas Koonce speak_s in terms of "knows ar has good reason

to believe." 89 N.J. Super at 184. The.'Cogzﬁdoes define knowledge to include

- ._"awarene_ss .of a high probability" | (§2.02(7) -so' that, in fact, there is prcbably -
; . little differenoe between ‘the two tstatements. Under the Code, if the defendant

| does not know the other person to be a police officer moderate force may be
used to prevent "confmement" under the definition of "unlawful foroe" in §3.11

which is used in §3. 04(1) See MPC Tentative Draft No. 8, p. 19 (1958).

' The Drafters of the Code point out that §3.04(2) (@) (5) has no

' appllcatlon when the actor apprehends bodily injury, as when the arrestmg

offloer unlawfully employs or threatens deadly force, unless the actor knows

that he is in no peril greater than arrest if he submlts to the assertion of

.. authority. Koonce cites this WJ.th approval. 89 N.J. Super at 182. See also

State v. Mulvihill, 105 N.J. Super 458 (App. DlV 1969) and State v. Chisone,

- N.J. Super -, (App. Div. July 7, 1969) A

Both K_&on;oe_ (89 N.J. Super at 184) and Montague (101 N.J. Super at
© 488) indicate that resistance is proper. if the defentlant has reason to
believe the officer is not acting in good faith.in the performance of his

duties. Cf. State v. Williams, 29 N.J. 27 (1959). The Code seems nof to

" admit of such an exception. It might well be, however, that "in good faith"
and "in the perfonnanoe' of his duties" have the same meaning.

(b) Use of Force to Resist Unlawful Force Used by Occupier

'Acting Under Claim of Right. | Paragraph (2) (a) (i1) forbids the use of force
in resistance of force used by an occupier or possessor property, although
the occqpier"s use of .foroe is unlawful or believed to be unlawfol, where the
actor knws that the occupier acts under a claim of right to protect the

provertv and the actmr ie nat a vkl S s fm Alm e .
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duties or a person lawfully assisting him therein. MPC Tentative Draft No. 8,
p. 19 (1958). The thought behind the provision is to force resort, 1n appro—

pri'ate cases, to the use of courts to settle disputes. Id. at 18-19. The

rule of paragraph (2) (a) (ii) is the law m‘;\jew Jersey. State v. Rulus, 79

N.J. Super 219 (App. Div. 1963).

"10. Limitations on the Usé of Deadly Fofce. Paragraph .(2) (b)
imposes further limitations upcn the use of force, this time upon the use of
"deadly force." Deédly force is defined in §3.11 to mean “force whiéh the

.actor_ uées with the purpose of causing or which he knows to create a sub~
gﬁantial ‘risk.of causing death or serious bédily harm."  Purposely firing
a firearm in the direction of another person or at a vehicle in hﬁnich one
is believed to be is deadly force. The first part of the Code's definition
of "deadly force" was specifically adopted by cur Supréme Court in State v.
- Abbott, 36 N.J. 63, at 71 (1961). |

There are three limitations upon the use of deadly force:

(a) Apprehension of Serious Injury. Deadly force is not

Justifiable unless the actor believes it to be necessary to protect himself
against “death, serious bodily harm, kidnapping or sexual intercourse canmpelled
by fo'rce>or threat." §3.04(2) (i)) . It is well-established law that the

amount of force used must bear a reascnable relationship to the magnitude

of the harm which the actor seeks to avert. The Oodé's approach is to divide
force into two categories: ‘"deadly" and "moderate," the first being defined

as stated above and the second being defined residually. Under §3.04(1),
‘moderate force may be employed against any unlawful force, except for those
limitations set fofth ihi §3.04(2) , but deadly force may only be used when

"serious" injury is apprehended.
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| The New dersey cases have not approached the issue in quite the
same manner. vBut since the issue almost always arises in homicide cases,
the results are in accord with the Code. The cases make it clear that there

must be a reasonable relationship between the injury apprehended by the attack

and the force used in defense. State v. ABBott, 36 N.J. 63, at 68-69 (1961).
" For the most part, that relationship is simply stated as there being a right

to kill to preserve one's own life or to protect oneself fram serious bodily

harm. State v. Hipplewith, 33 N.J. 300, at 316 (1960); State v. Banofiglio,

67 N.J.L. 239, 245 (E & A 1901); State v. Mellillo, 77 N.J.L. 505 (E & A

1908); State v. Wells, 1 N.J.L. 424 (Sup. Ct. 1790) ("his own destruction
or sane very great 'injuxy") .

(b) Use of Protective Foroe bv Initial Aggressor. .

Péragrapﬁ (2) (B) (ii) denies justification for the use of deadly force if

the actor, with the purpose of causing death or bodily harm, provcked the use
-of force‘ against himself in the same encounter. This is a narrower forfeiture
of the pi:ivilege of self-defense than under existing law, both in New Jersey
ard elsewhere, where justifi_catim may not be claimed by an initial aggressor

or after a mutual agreement to fight. State v. Agnesi, 92 N.JL. 53 (Sup. Ct.

1918) affirmed o.b. 92 N.J.L. 638 (E & A 1918) ("the necessity must not be

of the defendant's own creation"); State v. Jones, 71 N.J.L. 543 (E & A

1904); State v. Abbott, 36 N.J. 63, at'69 (1961); State v. Blair, 2 N.J.L.J/ )

. 346, at 347 (0 & T, 1879) (provoker must abandon his unlawful ]:urposg; retreat
and put his adversary in the wrong before he may use self-defense). The
Code's position is that the narrower forféiture of the right of an aggressor |
to use force is justified b‘y the general duty to retreat set forth in §3.04

- (2) ) (iii). As explained in the Drafters' comments, the retreat obligation
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wiil cover almost all the cases now covered by the spec':i{al rule for aggresso’rs' |
and provqkers , except where the person goes into the fight wifh‘a positive
Me to sei:iéusly injure or kill the victim. Here, he must desist and
retreat, even if he would not otherwise meet the obligations of the r.e‘treat

S,
rule. See MPC Tentative Draft pp. 21-23 (1958).

(c) The Duty to Retreat. Paragraph (2) (b) (iii) denies a
justification for the use of deadly force if the actor knows that he can
a{roid the necessity of using such force w1th comélete safety by retreating
or surrexﬁering possession of a thing to a person asserting a claj_rﬁ or riaht
thereto or by complying with a demand that he abstain from same action which
he has no duty to ta}{e. Retreat, the most fréquent situation, is taken up
first and surrenderlng things, and canpliance with demands are taken up
subsequently;
This retreat rule, as stated, is the law in New Jersey‘. State v.
.M, 36 N.J. 63 (1961). Certain pointé as to the scopé of the retreat
rule should be made: First, it is only when "deadly” force is going to be
used in defense that one must retreat if possible. Non-deadly, that is,
moderate force may always be used without retreating. Id. at 70. - MPC
Tentative Draft No. 8, p. 23 (1958). Second, it is only when the actor “knows"
that he may retreat "with camplete safety" that he must. This makes the

retreat rule of the Code a relatively limited cne. State v. Abbott, supra
“at 72 (1961).

The Code states two exceptions to the retreat fule:
(a) A person is net required to retreatrfmn hJ.s dwelling
(as defined in §3.11(3) or place of work, unles$ he was the initial aggressor
or is assailed in his place of work by another person whose place of work he
}fnows it to be. This would samewhat change New Jersey. law. New Jersey

recognizes the dwelling exception to.the retreat rule, but requires retreat
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even in cne's own dwelling from another who has an equal right to be there. |

State v. Pontery, 19 N.J. 457, 475 (1955); Cf. State v. Abbott, 36 N.J. 63,

at 67 (1961) (common drlveway) No New Jersey cases on places of work were
found. If the Commss:.on wants to bring. the rule of §3.04(2) (b) (ii) (1) into
accord with Pontery, the Section should be ré{f‘ifitten to read: "“...or is
assailed in his dwelling or place of work by another person whose dwelling
- or place of work (etc.)...". ‘The Comission should also consider whether
places of work are’ approprlately included in this rule. See MPC Tentative
Draft No. 8, p. 25 (1958). | |
(b) The secord exception to the retreat rule is for vublic .
_officers or persons justifvied in making an arrest or in preventing an escape.
Here, publie policy requires that the function be performed and-that vif |
_f_orcible resiStance is encountered, it be overcame. Threatening death or
serious injury to an officer: attempting te execute a court order, for ex-
ample, cannot be permitted to stultify it. New Jersey law is in accord.

State v. Willi‘amé, 29 N.J. 27, at 39 (1959) ("vhere, however, an offender

offers physical resistance to arrest or td the maintenance of eustod‘y, the
officer need not retreat but on the contrary may become the aqgressor and

use such force as is necessary to overcame that resistance,’ ); Bullock v.

State, 65 N.J. L. 557, 572 (E & A 1900)

As was noted earller, the Code applies the same rules as are applied
to retreat to situaticns where the necessity of uéing deadly force 'c':an be
avoided with camplete safety by (a) surrende.ring'possession of a thing to a
 person asserting a claim of right thereto, or (b) camplying .with a demand
that he abstain from any action wﬁich. he has no duty to.takef, 53._04 (2) () (ii).

As to the surrender of a thing, the considerations here when it is demanded
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under a claim of right, are similar to the considerations leading i:o adbptiCn :

of the retreat -ru]_.e. State v. Abbott, sdpra at 69-71; Cf., State v. Rulus,

o 79 N.J. Super 221 (App. Div. 1963). When there is no claim of right--as in a

robbery situation—it seems clear that surrender should not be requlred as a

precondition to using deadly farce. This i&'similar to not requiring retreat

in one's own hame. As to demands other than surrendering a thing, paragragh (iii)

distinguishes between a demand to do something and a demand to refrain from

doing samething. As to refi‘ainihg; the same considerations leading to the

adoption of a retreat rule lead to the conclusion that one should abstain fram

~conduct rather than using deadly force when to do so will not cause a vio-
lation of lav} or of a public duty. As to affirmative oonduct;.,‘ the Code's

| position is fhat the variety of situatians makes législative drafting im-

possible and leads to the coﬁclusim that it should be éntirely excluded.

MPC Tentative Draft No. 8, p. 27 (1958) . . No New Jersey cases were fcmhd on

either point. o

. 11. Confinement as Protéctive Force.: §3.04(3).makes it clear
that the infliction of confinement as protective force may be justi'fi'ec‘i.
Because it is é. continuing vcoridition, | fhe justificaticn is made conditional
upon the actor's taking reasonable measures to tenninaie it. MP(‘ Te‘nt‘ative ,:
Draft No. 8; p; 27 (1958). No New Jéréey bcasbes were found. |

12. Definiticn of Unlawful Force. It is only against unlawful

force or. force thought to be unlawful that protective force may be employed.
The term is defined in §3.11(1) but it is important to discuss its meaning
at this point. "The definition is designed to include in the force against

which it is lawful to defend any use of .force which (1) is employed without

the consent of the party against wham it is directed and (2) is not affirma-

tively privileged under the Code or the law of torts." MPC Tentative Draft -

No. 8, p. 28 (1958). No New Jersey cases specifically discuss the fact that
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the force giving rise to the use of self-protection must be unlawful-éalthmgh
that thought is implicit in the cases. There is, therefare, no case discussion

of this point. In Brown v. State, 62 N.J.L. 666, 703 (E & A 1898) the point

is made that there is no right whatever to resist lawful force which, in that.}’

case, was a lawful arrest.

13, Other states.

(a) New York and Michigan have enacted or proposed a samewhat
simplified version of §3.04. (New Yark Penal Code §35.15):

v "1, Except as provided in subdivisions two and three of this’

-section, a person is justified in using physical force upon an-
other person in order to defend himself or a third person from
what he reascnably believes to be the use or imminent use of
unlawful physical force by such other person, and he may use a
degrea of force which he reasonably believes to be necessary for
such purpose; except that deadly physical force may not be used
unless the actor reasonably believes that such other person is

(a) using or about to use unlawful deadlv physical force, or (b)
using or about to use physical force against an occuvant of a
dwelling while camitting or attempting to camit a burqlary
of such dwelllng, or. (c) comitting or about to ccnmt a kid-
" napping, robbery, forcible rape or forcible sodomy. :

"2. Notwithstanding the prov15lons of subdivision one of this -
section, a person is not justified in using deadly physical force
upon another person if he knows that he can avoid the necessity
of using such force with camplete safety (a) by retreating, except
that the actor is not required to retreat (i) if he is in his
dwelling and was not the initial aggressor, or (ii) if he is a peace

~officer ar a private person assisting him at his direction, and was
acting pursuant to section 35.30, or (b) by surrendering possession
of property to a person asserting a claim of right thereto, or (c)
by ccmplylng with a demand that he abstain from performmg an act
which he is not ocbligated to perform.

"3. Notwithstanding the provisions of subdivision one of this
section, a person is not juStlfled in using physical force if (a) with
intent to cause physical injury or death to another wnerson, he pro-
voked the use of unlawful physical force by such other person,; or
(b) he was the initial aggressor, except that his use of physical

- farce upon ancther person under such circumstances is justifiable
if he withdraws fram the encounter and effectively cawmnicates

~ to such other person his intent to do so, but the latter notwith-
standing continues or threatens, the use of unlawful physical
force, or (c) the physical force involved was the product of a
carbat by agreement not specifically authorized by law."

NW Jersey State Library
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Connecticut is smula.r to New York except (1) J.t generallzes as to the farce
which may be defended against (1.e.,'. "such other persen is ... using ... un-
. lawful deadly physical force, or inflictinq or about to inflict great

bodily harm") and (2) J.t forblds re51st1ng arrest. Connecticut Penal Ccde

&,

§20 (1969).
7 (b) Illinois. This state emplcys a qreatly Sl!TlDllfled statute,

'relymg upon j\.ldlClal mterpretatlon.

"“A person is justified in the use of farce aga:nst another when
and to the extent that he reasonably believes that such conduct is
necessary to defend himself or another against such other's imminent

. use of unlawful force. However, he is justified in the use of force
- which is intended or likely to cause death or qreat bodily -harm only
if he reasonably believes that such force is necessary to prevent
"~ imminent death or great bodily harm to himself or ancther, or the
comission of a forcible felony." Illinois Criminal Code §7-1 (1961).

Specific provisiocns are made for use of force by an aggressor (§7-4), the

right to resist arrest (§7-7) and the right to use deadly force (§7-8).

(c) Wisconsin. (§939.48 of the Criminal Code of 1955):

"(1) A person is privileged to threaten or intentionally use
force against ancther for the purpose of preventing or terminating -

- what he reasonably believes to be an unlawful interference with his -
persan by such other person. The actor may intentionally use only ‘
'such force or threat thereof as he reasonably believes is necessary .
to prevent or terminate the interference. IHe may not intentionally
use force which is intended or likely to cause death or great bodily -
-harm unless he reascnably believes that such force is necessary to
prevent imminent death or great bodily harm to himself.

- (2) Prcvocatlon affects the privilege of self-defense as Follcws.

: (a) A person who engaqes in unlawful conduct of a type llkely
" to provoke others to attack him and thereby does provoke an attack is
not entitled to claim the privilege of self-defense against such attack,
except when the attack which ensues is of a type causing him to rea~

* scnably believe that he is in imminent danger of death or great bodily
‘harm. In such a case, he is privileged to act in self-defense, but he
is not privileged to resort to the use of force intended or likely to .
cause death to his assailant unless he reasonably believes he has
-exhausted every other reascnable means to escape from or otherwise
avoid death or great bodily harm at the hands of his assai_la’nt.

(b) The privilege lost by provocatlon may be regained if
the actor in good faith withdraws fram the flght and gives adequate
notice thereof to his assallant. o , :
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(c) A person who provekes an attack, whether by lawful or un-—
lawful conduct, with intent to use such an attack as an eXcuse to cause
. death or great bodily harm to his assailant is not entitled to claim the
' perllege of self—defense.

» (3) The privilege of self-defense extends not only to the inten-
tional infliction of hamm upon a real or apparent wrangdeer, but also
to the unintended infliction of harm upcn a third persan, except that
if such unintended infliction of harm amounts to the crime of injury
by conduct regardless of life; injury by negligent use of weapon, homi=
cide by reckless conduct or homicide by negligent use of vehicle or

weapon, the actor is liable for vhlchever one of those crimes is cam-
. mitted.

(4) A person is privileged to defend a third person fram real or
apparent unlawful interference by another under the same conditions
"and by the sarve means as those under and by which he is privileged .
to defend himself from redl or apparent unlawful interference, pro-
vided that he reascnably believes that the facts are such that the third
person would be privileged to act in self-defense and that his interven-
tion is necessary for the protection of the third person.

(5) A person is privileged to use force against another if he rea-
-sonably believes that to use such force is necessary to prevent such
- person from camitting suicide, but this privilege does not extend to
the intentional use of force intended or likely to cause death.

- (6) " In this section "unlawful" means elther tortious or expressly
‘prohibited by criminal law or both."

Loea
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SECTION 3.05. USE OF FORCE FOR THE PROTECTION OF OTHER PERSONS.

(1) Subject to the provisions of this Section ‘and of
Section 3.09, the use of force upon or toward the person of another
_is justifiable to protect a third person when:

(a) the actor would be justified under Section 3.04
in using such force to protect himself¢3gainst the injury he believes
to be threatened to the person whom he seeks to protect, and

(b) under the circumstances as the actor believes
them to be, the person whom he seeks to protect would be justified
"in using such protective forcey and

(c) the actor believes that his intervention is necessary
for the protection of such other person.

(2) Notwithdtanding Subsection (1) of this Section:

(a) when the actor would be obliged under Section 3.04
to retreat, to surrender the possession of a thing or to comply with
a demand before using force in 'self-protection, he is not obliged to
do so. before using force for the protection of another person, unless

he knows that he can thereby secure the complete safety of such othet’
person; and

"(b) when the person whom the actor seeks to protect
would be obliged under Section 3.04 to retreat, to surrender the
possession of a thing or to comply with a demand 1f he knew that
he could obtain complete safety by so doing, the actor 1is obliged to
try to cause him to do so before using force in his protection if the
actor knows that he c¢an obtain complete safety in that way; and

" (c) neither the actor nor the peréon whom he seeks to

protect is obliged to retreat when in the other's dwelling or place
of work to any greater extent than in his own.

x k& k

83.05 Commentary

'l.' The Code does not limit the.persons who may act toh
protect to any classesvof special relationships. -Thé‘existing New
Jersey statute Sets’forth a number of‘such relationships. (NlJ.S{
2A2113?6) but the;Supreme Court has not followed that limitation

upon the defense. State v. Fair, 45 N.J. 77 (1965) (drinking partner--

stranger). Thus, the Code, existing NewAJerSey law, and other modern

authorities are in accord on this point. MPC Tentative Draft no. 8,

p. 31 (1958). Further, while the existing starmta fo 1ioiels o
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by its terms, to homicides, it has not been so limited in application.

‘State v. Chiarello, 69 N.J. Super. 479 (App. Div. lYol).
2. The Code follows the "mens rea" or "reasonable mistake
of fact" theory as opposed to the "alter ego" theory allowing inter-

ventlion under the facts as the actor believes them to be. To be
: . N &,

2

protected Section 3,05(1) séts forth three elements asvto which tﬁis
5elief must exist:
| (a) If the attack were upon the intervenor-defendant,
he_would”have the right to act in hi§ own‘defense under 53.04‘aﬁd using
only'the,amoﬁnt of force permitted by 53.04;‘ |
(b) The pérsoﬁ whom he is profecting could act in his
own defense; and | | |
| (¢) The:necgssity of his acting. This is in accord
with New Jerséy law on the subject which adopts.the objective test
(State v. Fair, 45 N.J. 77 at.92—93 (1965); State v. Chiafello, 69 N.J;
Super; 479, at 495 (App. Div. 1961); State v. Montague, 101 N.J; Super.
483, 488 (App. Div. 1968)) so that the intervenor might well be
protected even though the person on whose behalf he acts could not,
in fac;, use self-defense., State v. Montague, supra. MPC Tentative
Draft No. 8, pp. 31-32 (1958). However, as is the case with other
'justification defenses, the New Jersey cases, cited»immediately:above
réquire that the intervenor's belief in tﬁe necessity to act and the
victim's right to act be both én Hongst (i.e., actual) belief and a
reasonable one. See the Introductory Note for a discussion of this
1ssue._-
3. Subsection (2) places limitations upon the right to use
force to brotect another person.which are coordinate with the limita-
tions imposed by the "retfeat" rule of 83.04(2)(b)(11i1). Thus, where

a8 defendant would be obliged to retreat before acting in self-defense,-
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he 1is obliged where possible to cause a person for whose benefit he
ecte‘to'fetreat.‘ The same rules‘apply to compliauce with deﬁaeds and
;urrendering things. - The right not to retreat in one's home or place
of ‘work is extended so that neither the intervenor nor the person
protected need retreat in either's home or place of work to any
egreater extent than his‘own‘v MPC Tentzzive Draft No. 8, p. 32 (1958).
New Jersey has not faced theSeeproblems. Presumably, the staddarde

of the.Fair and Abbott cases would be worked out in a caSe‘were'they'

arise together along lines similar to the Code ‘Cf, State v. Mbntegue,

101 N.J. Super. 483, at 488-489 (App. Div. 1968) where the Fair. and
Koonce cases were reconciled. ‘
4.5 The recent Codes of most other states have combined

defense of another with-self-defense.‘ See Statutes quoted in

§3.d4, supra.
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'SECTION 3.06. USE OF FORCE FOR THE PROTECTION OF PROPERTY,

(1) Use of Force Justifiable for Protection of Property.
Subject to the provisions of this Section and of Section 3.09, the
use of force upon or toward the person of another is justifiable when
the actor.believes that.  such force is immediately necessary:

(a) to prevent or terminate an unlawful entry or other:
trespass upon land or a trespass against or the unlawful carrying away
of tangible, movable property, provided™that such land or movable
property is, or 1s believed by the actor to be, in his possession or
"in the possession of another person for whose protectibn he acts; or

(b) to effect an entry or re- entry upon ‘land or to
retake tangible movable property, provided that the actor believes
that he or the person by whose authority he acts or a person from whom
he or such other person derives title was unlawfully dispossessed of

such land or movable property and is entitled to possession, and
provided further, that:

_ (1) the force is used immediately or on fresh .
' pursuit after such dispossession, or :

(ii) the actor believes that the person against
whom he uses force has no claim of right to the possession of the
property and, in the case of land, the circumstances, as the actor
believes them to be, are of such urgency that it would be an exceptional

hardship to postpone the entry or re- entry until a court order is
_obtained, :

(2) Meaning of Possession. For the purposes of Subsection
(1) of this Section:

(a) a person who has parted with the custody of property
to another who refuses to restore it to him is no longer in possession,

-unless the property is movable and was and still is located on land in
his possession;

(b) a person who has been dispossessed of land does
not regain possession thereof merely by setting foot thereon;

(¢c) a person who has a license to use or occupy real
Property is deemed to be in possession thereof except against the
-licensor acting under claim. of right..

(3)' Limitations on Justifiable Use of Force.

(a) Request to Desist. The use of force is justifiable
under this Section only if the actor first requests the person against
whom such force is used to desist from his interference with the:
Property, unless the actor believes that: : '

(i) such request would be useless; or

(11) it would be dangerOus to himself or another
person to make the request or :
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" (141) substantial harm will be done to the physical
condition of the property which is sought to be protected before the
request can effectively be made.

(b) Exclusion of Trespasser. The use of force to prevent
or terminate a trespass 18 not justifiable under this Section if the
actor knows that the exclusion of the trespasser will expose him to
substantial danger of serious bodily harm,

(¢) Resistance of Lawful®Ke-entry or Recaption. The
use of force to prevent an entry or re-entry upon land or the recaption
of movable property is not justifiable under this Section, although
the actor believes that such re-entry or recaption is unlawful; i1if:

(i) the re-entry or recaption 1s made by or on
behalf of a person who was actually dispossessed of the property; and

(ii) it 1is otherwise justifiable under paragraph
(1)(b) of this Section. .

(d) Use of Deadly Force. The use of deadly force is not
justifiable under this Section unless the actor believes that: :

. (1) the person against whom the force is used is
attempting to dispossess him of his dwelling otherwise than under a
claim of right to its possession, or

, (11) the person against whom the force is used is
attempting to commit. or consummate arson, burglary, robbery or other
felonious theft or property destruction and either:

, - (1) has employed‘or threatened deadly force
against or in the presence of the actor; or

A (2) the use of force other than deadly force
to prevent the commission or the consummation of the crime would expose

the actor or another in his presence to substantial danger of serious
bodily harm.

(4) Use of Confinement as Protective Force. - The justification
afforded by this Section extends to the use of confinement as protective
force only 1f the actor takes all reasonable measures to terminate the
confinement as soon as he knows that he can do so with safety to the

property, unless the person confined has been arrested on a charge of
crime. :

‘ (5) Use of Device to Protect Property. The justification
afforded by this Section extends to the use of a device for the purpose
of protecting property only if:

_ (a) the device is not designed to cause or known to
Create a substantial risk of causing death or serious bodily harm; and

(b) the use of the particular device to protect the .
Property from entry or trespass is reasonable under the circumstances,
as the actor believes them to bej and
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t  (e) the device is one customarily used for such a

fpurpose or reasonable care is taken to make known to probable intru&erb
the fact that it is used. :

(6) Use of Force to Pass Wrongful Obstructor., The use of
force to pass a person whom the actor believes to be purposely or
knowingly and unjustifiably obstructing the actor from going to a place
to which he may lawfully go is justifiable, provided that: '

(a) the actor believes «that the person against whom
. he uses force has no claim of right to obstruct the actor; and

(b) the actor 1is not being obstructed from entry or
movement on land which he knows to be in the possession or custody

" of the person obstructing him, or in the possession or custody of
another person by whose authority the obstructor acts, unless the
circumstances, as the actor believes them to be, are of such urgency
‘that it would not be reasonable to postpone the entry or movement on
such land until a court order is obtained; and

(c) the force used is not greater than would be
Justifiable if the person obstructing the actor were using force
against him to prevent his passage.

* %k k%

53006 Co%mentaty
-1, This Section justifies in certain cifcumstances the use
of force_against the person to protect property. It should be
distinguished from §3.10 which allows the use of fﬁrce against
property, i.e., the pfivilege to damage another's properfy, to protect
one's own property.

2., The general principle established in Paragraph (1) 1s
that moderate, but not deadly force may be employed for the protection
of tangible property which is or is believed to be in the possession
of the actor or‘of another for whose protection he acts, if the actor
believes that such force is‘immediately necessary to prevent or terminate
an unlawful‘entry or other trespass ﬁo-the’property or the unlawful
é%rrying away»of movables; MPC Tentétive Draft No. 8, p. 36 (1958):
There is vefy little New Jersey case 1aw on this topic. The absencg
of authority is probably because the right to use deadly force to

PrOtect property is very limited and, therefore9 most defendants attempt
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;o‘make out the broader defenses of self-protection and/or prevention

Qof a crime (see, e.g., State v. Bonbfigliq, 67 N.J.L. 239 (E.&A. 19015).
The rules found in the New Jersey cases may be summarized as

follows: (1) Deadly force may nevef be used for the defenseiof property

as such and if it is so used the defendant is guilty of murder. State v.

st .
_Zellers, 7 N.J.L. 265 (*220), at 293 (*243) (Sup. Ct. 1823); State v.

Blair, supra. (2) Less than deadly force, including all reasonable
and pedessary force short of taking the intruder's life, may be used

to remove a trespassef. State v. Blair, supra. (3) Deadly force may

g

be used to protect one's dwelling place. State v. Blair, supra;

Staﬁe V. Zeliers, sﬁpra. (4) One méy nof use any force to recover
possession of property, real»or personal,vﬁhén it 1is in the possession
of another who claimspa:right to possessioﬁ. To use force, he must
have actual, and not merely constrﬁctiveD possession, Otherwise, he

is left to his legal remedies... State v. Rullis, 79 N.J. Super. 219,

231 (App. Div. 1963)
3. The Code doesvnot&requiré that the property be iﬁ the

defendant's possession but allows him to use force for the protection'
of prdperty of another (any o;her) to the same extent as 1f it were jn
his ﬁossession. In this regafd, it goes beyond the common law.

?etkins, Cfiminal Law 1029 (2nd Ed. 1969). See MPC Tentative Draft

¥o. 8, p. 37, (1958). In New Jersey it is clear, at least, that the
property may not be in the possessién of the person who claims a |

tight in it against whom force is used. If it is, no force may be used.

State v, Rullis, 79 N.J. Super. 221 (App. Div. 1963). Possession by
2 third person has not been litigated in this State. Further, existing

lav would not allow the defendant's belief to control on the issue of

Possegsion (as.would 83.06(1)). State v. Rullis, supra.

4. The Code goes beyond the common law in allowing licensees



16 - 39

of‘prdgerty to use fOrcé to proteét it excepﬁias agaiﬁst the licensor
acting dnder a claim of right. Eﬁii; and §3.06(i)(c). vNo New Jersey
caées were found. | |

5. Paragféph (15 limits ;he right,to uée force‘to céseé
where the actor believes the othervparty is acting unlawfully, whether
un&eriavclaim of right or not. o
2 6. Tﬁe combinatioﬁ of 83.06(1)(b) and (2)(a) and (bs
establish limited_rights as to‘reqaption of property when poséession

has been recently lost. This would substantially change New JerSey'

law which requires actual possession. State v. Rullis, supra; State v.

Ruta, 112 N.J.L. 271 (E.&A. 1934). The Rullis case emphasizes the
viéﬁ that the defendant should use his legal rémedies aﬂd noéWUSe‘
fﬁrce when he is out of possession.v

7. The provis}oﬁs of this sectidﬁ of the Céde require only
qn‘hoﬁest bel;ef in the née& to act,‘ See diécussion aBove in the
Introductory Note. | | | |

8. The Code in Section 3.06(3) establishes_several limitations

ubon the use of force: (a) Request to Desist. There is some common law

authority for this requirement which may be thought of as the proﬁerty'

analog to the retreat rule. (b) Exclusion of Trespasser. ‘The Code's

Drafters state it to be "séttled"‘thét a trespasser may not be expelled

in circumstances in which extreme harm is likely to befall him,

MPC Tentative Draft No; 8, p. 42, (1958). See State v. Blair, supra..

(c) Resistance‘éf Lawful Re-entry of Recaption. This paragraph eliminates
the use of force to preéevent a retaking.of possession as agaihst éne who
was reéently actually dispossessed. | |

| 9., The final limitation is upon the use of deadly force.
'Deadly force may only be used in two situations: (1) If the actor -

"believes" (not "reasonably believes", see 53.09(2)) the person he
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attacks is attempting to dispossess him of his dwelling otherwise than

._Vunder a claim of right. ‘New Jersey law speaks simply of a dwelling with-

',out the 1imitations as to claim of right. State v. Zellers, supra;

State v. Blair, supra. The Code uses the existance of a‘claim of

right as an intermediate position without, of course, limiting'the
right of self defense and of defense- of-another ;hd of ‘the right not
_to retreat in one's home. ‘MPC Tentative Draft No. 8, pp. 38-40 (1958).
'o(2) If the actor believes the person against whom force is used 1is
‘attempting to commit certain serious and violent crimes and has either
(a) used or threatened deadly force or (b) the use of«less than deadly
.force would expose someone to substantial danger‘ ’é3.06(3)(d)(ii).

-See  MPC Proposed Official Draft, p. 55'(1962).,_As'to NeW'Jersey,'see

~ State v. Fair, 45 N.J. 77 (1965).
10. hParagraph (;):COnCerning confinementjis analogous:to the
provision in 83.04(3). | | |
ll.; Section 3.06.(5) limias-theAright’to uSe-deVices to‘
protect property to non-deadly devices. It is'said to be'necessary.
 to have this provision'in addition,to-the previous sections because
~setting the trap may be merely a ‘conditional intent" which would not
‘allow conviction. MPC . Tentative Draft No. 8, p.»47 (1958).
B ’12. Paragraph (6) concerns situations where a person uses
force to prevent his being wrongly obstructed by another person. ‘
13, It is for the Commission to decide whether it is
appropriate to create a complicated body of 1aw, such- as @3;06, in an-
' area which'has lead to veryvlittle litigation. Perhaps a more general
statement would suffice leaving the iine-points to the good judgment
~ of the judiciary. The approach taken in most other states has beenrto’
Henact two separate provisions, i.e., one for dwellings and another for.

other property:
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(é)‘The Illinois statutes provide as follows:

87--2 "A person is justified in the use of force against
~_another when and to the extent that he reasonably believes
‘that such conduct is necessary to prevent or terminate such
other's unlawful entry into or attack upon a dwelling.

- However, he is justified in the use of force which is
intended or llkely to cause death or great bodily harm only
if:

(a) The entry is made or attggpted i a violent,
riotous, or tumultuous manner, and he reasonably believes'

'~ that such force is necessary to prevent as assault upon, or

offer of personal violence to, him or another then in the
dwelling, or '

(B) He reasonably believes that such force is necesséry
.to prevent the commission of a forcible felony in the dwelling."

87--3 "A person is justified in the use of force against
another when and to the extent that he reasonably believes
‘that such conduct is necessary to prevent or terminate such
other's trespass on or other tortious or criminal interference
‘with elther real property (other than a dwelling) or personal
property, lawfully in his possession or in the possession of
another who is a member of his immediate family or household
or of a person whose property he has a legal duty to protect.
However, he is justified in the use of force which 1is intended
“or likely to cause death or great bodily harm only if he
reasonably believes that such force is necessary to prevent
~the commission of a forcible felony."

(b) New York also has two provisions:

835.20 "A person in possession or control of premises, as
that term is defined in section 140.00, or a person who is
licensed or privileged to be thereon, is justified in using
physical force upon another person when and to the extent

that he reasonably believes it necessary to prevent or
terminate what he reasonably believes to be the commission.

or attempted commission of a criminal trespass by such other
person in or upon such premises; but he may use deadly physical
force under such circumstances only (a) in defense of a person
"as prescribed in section 35.15, or (b) when he reasonably
believes it necessary to prevent what he reasonably belleves
to be an attempt by the trespasser to commit arson."

§35.25 "A person is justified in using physical force upon
another person when and to the extent that he reasonably
believes it necessary to prevent what he reasonably believes
to be an attempt by such other person to commit larceny or
criminal mischief involving property; but he may use deadly
physical force under such circumstances only in defense of

a person as prescribed in section 35.15."




() Wisconsin 6939.49:

(1) A person is privileged to threaten or intentionally
use force against another for-the purpose of preventing or
terminating what he reasonably believes to be an unlawful
interference with his property. Only such degree of force
or threat thereof may intentionally be used as the actor
reasonably believes 1s necessary to prevent or terminate the
interference. It is not reasonabde. to intentionally use

. force intended or likely to cause death or great bodily
harm for the sole purpose of defense of one's property.

' (2) A person is privileged to defend a third person's
"property from real or apparent unlawful interference by
~another under the same conditions and by the same means as
those under and by which he is privileged to defend his own
property from real or apparent unlawful interference, provided
that he reasonably believes that the facts are such as would:
- give the third person the privilege to defend his own

of the third person's property, and that the third person
whose property he is protecting is a member of his immediate

- family or household or a person whose property he has a legal
duty 'to protect, or a merchant and the actor 1s the merchant's
employe or agent. .

‘ (3) In this section "unlawful" means either tortious. or
expressly prohibited by criminal law or both,"

property, that his intervention is necessary for the protection



