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New Jersey Supreme Court

SUMMONS

NEW JERSEY SUPREME COURT. 10
Hunrerpon CoUuNTy.

Witz arp HAFNER,
Plaintiff,
.
Action at Law.
Warrgy F. Brooks and
Sun Omr, CoMPANY,
Defendants.
20
The State of New Jersey to Warren F. Brooks and
sun Oil Company :
You are summoned to answer the an-

[sean] nexed complaint of Willard Hafner in an

action at law in the New Jersey Supreme
Court. And take notice that unless you file your an-
swer to said complaint with the clerk of the said New
Jersey Supreme Court, at T'renton, New Jersey, within
twenty days after the service upon you of this writ and
the annexed complaint, the plaintiff may proceed in the 3
suit and judgment may be entered against you.

Witness, Honorable William S. Gummere, Chief Jus-
tice of the New Jersey Supreme Court, at T'renton,
New Jersey, this eleventh day of June, nineteen hundred
and thirty.

Frip Broopcoob,
Clerk.
Ryaan FHERg,

Attorney.
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COMPLAIN'T.

(Ifiled July 5, 1930.)
COMPLAINT

NEW JERSEY SUPREMIE COURT,
Huonrerpon Coun‘ty.

Wi ArRD HAFNER, )
Plaintiff,

WarreN E. Brooxs and
Sun Orr, CoMPANY,
Defendants. |

Warren I, Brooks and Sun Oil Company, the de-
fendants in this cause, were summoned to answer unto
Willard Hafner, the plaintiff therein in an action at
law upon the following complaint :

(Summons issued June 11, 1930.)

P'he plaintiff, residing in the township of Iast Am-
well, County of Hunterdon and State of New Jersey,
says that:

1. Warren E. Brooks acting for and on hehalf of
the Sun Oil Company, and as their officer and agent,
did on the 15th day of April, 1930, falsely and mali-
ciously, with intent to harm plaintiff, make a complaint
against the plaintiff before George Webster, a justice
of the peace of the County of Hunterdon, charging that
plaintiff did on or about the third day of March, 1930,
and on or about the twelfth day of March, 1930, and
at divers other times at the township of Hast Amwell,
in the County of Hunterdon, store, sell, expose and of-
fer for sale a liquid fuel so as to deceive or intend to
deceive the purchaser thereof as to the nature, quality
and identity of the same by false representation, by the
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use of a disguised camouflaged pump or pumps and by
imitating the design and color of such pumps under
which a recognized liquid is marked, namely the brand
of the Sun Oil Company known as blue Sunoco motor
fuel, against the peace of the State and in violation of
our statutes chapter 116 laws of 1928.

2. As a result of the said act or acts of said Warren

[, Brooks, agent for the Sun Oil Company, the plain-
tiff was thereafter arrested, deprived of his liberty and
conducted by a police officer to Flemington, the county
seat of Hunterdon, and was there by reason of said
acts of said Brooks held in custody and deprived of his
liberty and freedom of action, for a period of five hours.

3. Defendants caused said warrant to issue without
probable cause and with an intent to maliciously prose-
cute and harm the plaintiff and to deprive him of his
business and his liberty, and as a result of said action
plaintiff has been brought into disrepute among his
neighbors and friends and has been caused great physical
pain and suffering; has lost the love and respect of his
iriends and husiness associates which he formerly en-
joyed; has lost the profits from his gasocline business,
and has suffered great financial harm and damage, and
ever since the said arrest has heen unable to secure any
gainful occupation or perform any labor.

4. Plaintiff was tried before a traverse jury of the
County of Hunterdon in the April term of the Quarter
Sessions Court of the County of Hunterdon and was
acquitted by said jury of the charges made against him
by defendant.

I e S e
Plaintiff demands as damages the sum of five thous-

and ($5,000) dollars.

Ryvan HERR,
Attorney of Plaintiff.

30
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ANSWER.

(Filed July 1, 1930.)
ANSWER

NEW JERSEY SUPREME COURT.
Hunrrrpon County.

Wit arD HARNER, B
Plaintiff,

V.
~  Action at Law.
WarreN F. Brooxrs and
Sun Orr, CoMPANY,
Defendants. |

The defendant, Warren F. Brooks, residing in the
city of Trenton, County of Mercer, and State of New
Jersey, and the defendant, Sun Oil Company, a corpo-
ration of the State of New Jersey, answering the com-
plaint in the above-entitled cause, say :

1. Admit that Warren F. Brooks as agent for the
Sun Oil Company on the 15th day of April, 1930, made
a complaint against Hafner, proprietor of the O. K.
Service Station, Ringoes, New Jersey, before George
Webster, a justice of the peace of the County of Hun-
terdon, charging that on or about the 3d day of March,
1930, and on or about the 12th day of March, 1930,
and at divers other times in the township of Fast Am-
well in the County of Hunterdon, did store, sell, expose
and offer for sale, a liquid fuel so as to deceive or in-
tend to deceive the purchaser thereof as to the nature,
quality and identity of the same by false representation,
by the use of disguised camoutlaged pump or pumps and
by imitating the design and color of such pumps under
which a recognized liquid fuel is marketed; namely, the
brand of the Sun Oil Company, known as blue Sunoco
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motor fuel, against the peace of the State and in viola-
fion of our statute, chapter 116 laws of 1928, bhut deny
all other matters alleged in said paragraph.

2. Admit that said plaintiff was arrested, and as to
the other matters alleged therein, they have not suf-
ficient knowledge or information to form a belief.

3. Deny paragraph three.
4, Admit paragraph four.
For separate and distinct defenses to said action, de-

fendants say :

FIRST DEFENSE.

That said complaint was made on the advice of coun-
sel and in reliance and good faith on such advice given
after a full and fair statement to the counsel of all the
facts.

SECOND DEFENSE.

That any and all acts done, committed or performed
by the defendant, Sun Oil Company, through its agent,
Warren . Brooks, were so done, committed or per-
formed in the honest belief of the guilt of the plaintiff
of the charge made against him, based upon reasonable
grounds for suspicion, with probable cause, and sup-
ported by circumstances sufficiently strong in themselves
towarrant a cautious man in so believing.

H. W. Backgs,
Attorney of Defendants.




(Filed August 26, 1930.)

REPLY

NEW JERSEY SUPREME COURT.
HunrtErpoN County.

Wirarp HAENER, 3
Plaintiff,
U

» AN ciien at [Bawe
WarreN F. Brooxks and -

Sun Oir, CoMPANY,
Defendants. |

The plaintiff, replying to the answer of the defend-
50 Aants, says that:

1. He denies each and every allegation contained
therein, except so much thereof as admits facts stated in
the complaint.

RymAN HERR,
Attorney of Plaintiff.




JUDGMENT RECORD.

(Filed December 15, 1930.)

JUDGMENT RECORD

NEW JERSEY SUPREME COURT.
Hun1ErDON COUNTY.

Wi ArRD HATNER,
Plaintiff,

V. :
Action at Law.

Postea.

WarreN F. Brooxks and
Sun Orr, CoMPANY,
Defendants.

This case was tried before Judge Henry H. Eldredge,
with a jury, at Flemington, New Jersey, in the Hunter-
don Circuit, trial of said issue commencing December
9, 1930, and ending December 12, 1930.

The jury rendered a general verdict against the de-
fendants and in favor of the plaintiff for two thousand
($2,000) dollars.

Whereupon it is adjudged that the plaintiff, Willard
Hafner, do recover of the said defendants Warren F.
Brooks and Sun Oil Company, the sum of two thousand
dollars damages together with his costs which have been

$2,000.00 taxed at the sum of seventy-one dollars 30

7124 and twenty-four cents, making in the

G whole the sum of two thousand and

$2,071.24  seventy-one dollars and twenty-four cents.

Judgment signed and entered December 15, 1930.

Joserma F. S. FrizPATRICK,
C[(."}’/L’.




NOTICE QF APPEAL.

(Filed December 19, 1930.)

NOTICE OF APPEAL

NEW JERSEY SUPREME COURT.
Hunrrrpon County.

ViriArp HAFNER, &
Plaintiff,

> Action at Law.
Warren EF. Brooks and

Sun Orr, ComPANY,
Defendants.
y

To Rvman Herr, Attorney of Plaintiff, or to whom it
may concern:
Silip2
Please take notice that the defendants in the above
entitled cause appeals to the Court of Errors and Ap-
peals in the last resort in all causes in New Jersey from
the whole of the judgment entered in this cause.
Respeetfully yours,
H. W. Backes,
Attorney of Defendants.

S1ATE 0F NEwW JERSEY,
, G5
County OoF MERCER,

Herbert W. Backes, being duly sworn according to
law, upon his oath deposes and says:

I mailed to Ryman Herr, Esq., a copy of the annexed
notice of appeal, that said copy of the notice was de-
posited in the mail by me in a stamped envelope ad-
dressed to the said Ryman Herr, Esq., at Flemington,
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New Jersey, with postage paid thereon and that said
envelope had a return address of Backes & Backes.
H. W. BACKES.
Sworn and subscribed to hefore me this 19th day of
December, 1930,
PrETER BACKES,
Master in Chancery of New Jersey.

[, Fred L. Bloodgood, clerk of the Supreme Court of
the State of New Jersey, do certify that the foregoing is
a true copy of the notice of appeal and also a copy of
the judgment entered in the above stated cause as the
same remains on file and of record in my office.

[n testimony whereof I have set my hand and the seal 54
of said court at Trenton, this twenty-ninth day of De-
cember, A, D, nineteen hundred and thirty.

FreEp I,. Broopcoon,
[sEaT,] Clerk.




GROUNDS O APPEAL.

(Filed JTanuary 30, 1931.)
GROUNDS OF APPEAL

COURT OF ERRORS AND APPEALS OF
NEW JERSEY.
Wit LARD HARNER, )
Plaintiff-Respondent,

@,
i vy Action at Law.
WaRrRrREN F. Brooks and

Sun O, CoMPANY,
Defendants-Appellants. )

To Ryman Herr, Esq., attorney for plaintiff-respond-
ent, or to who mit may concern:
Silies
The defendants-appellants states the following grounds
of appeal:
1. The trial court erred in refusing defendants-appel-
lants’ motion for a nonsuit.
2. The trial court erred in refusing the defendants-
appellants’ motion for direction of a verdict.
Respectfully yours,
H. W. Backzs,
Attorney of Defendants-Appellants.

Service of a copy of the within grounds of appeal
hereby acknowledged this 24th day of January, 1931.
Rymax HERR,
Attorney of Plaintiff.




TESTIMONY.

TESTIMONY

Wir,ArRD HAFNER,
Plaintiff,

v.

Action at Law.
WarreN . Brooks and

Sun O, CoMPANY,
Defendants.

Transcript of shorthand notes of testimony, etc.,
taken in the above-entitled cause on the trial thereof
hefore Hon. Henry H. Eldredge, Circuit Court Judge,
and a jury, at the Court House, Flemington, New Jer-
sey, on Tuesday, December 9, 1930.

Appearances :

Ryyman Herr and Liovp Fisaer,
Attorneys for Plaintiff.
Hrrprrr W. Backes and HARrRry I ARL
Attorneys for Defendants.

(Jury empaneled and sworn. )

(Mr. Herr opened for the plaintiff.)

(Mr. Abel opened for the defendants.)

Mr. Herr—I offer in evidence certified copy of
the record of the Court of Quarter Sessions.

Mr. Able—TI think, if your honor please, that if
it is the record of the criminal case we could offer
1no objection because I think the answer of the de-
fendants states that the plaintiff was arrested—No,
they leave that to the proof. “I'his is a certified
copy of what? (After examining papers.) 1 think,
if your honor please, that while a certified copy s
most advantageous to use in the trial of the case,
that the record itself should be offered and it would
be admissible in a case of this kind.
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The Court—Is there any question about this part
of it, Mr. Able? Ts it not an admitted fact that
this man was arrested, tried and acquitted?

Mr. Able—There is no doubt about it. 'This
man was arrested, indicted, tried and acquitted.

The Court—Does the certified copy of the record
show that?

Mr. Able—I assume so, and if we consent that
the record itself should go in we can use this for

all the purposes of the court, but [ think that the
record itself ought to be controlling rather than
this paper itself. In other words, the records are
before the court and they are the best evidence of
what happened.

The Court—I am only trying to save time.

Mr. Able—They are the Dbest evidence of what
happened and I think that best evidence should go
in in the case. That is what I am requesting should
be done.

The Court—You are entitled to have it if you
insist on it.

Mr. Herr—Well, now, is he? I think the rule
is well established that a certified copy of any rec-
ord in the clerk's office is competent evidence in
any court in this state.

The Court—What about that, Mr. Able?

Mr. Able—I think that when the record is at
hand and is in the court that a certified copy of
the record would not be admitted as against the
record itself.

Mr. Herr—'This court has no jurisdiction over
the Quarter Sessions Court.

Mr. Able—All we have to do is simply subpeena
the clerk to produce the record.

Mr. Herr—On the other hand, I understand
that cannot be done.

The Court—I think that cannot now be done,
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under a recent statute that prohibits the county

clerk from taking his records outside.

(After discussion.)

Mr. Able—We do not object to the record but
we ask that the record be properly before this
court. If that be true I would say that we ask for
the production of the record and if the court de-
nies that we do not question but what this is a cer-
tified copy.

The Court—I will deny the reqﬁest for the rec-
ord then. Now do you object to the use of the
certified copy ?

Mr. Able—No.

The Court—It may he admitted.

(Certified copy referred to and offered in evi-
dence is marked Ehibit P-1.)

Mr. Herr—Now, I offer certified copy of the
indictment. :

Mr. Able—( After examining papers.) I do not
object to the indictment but I do say this, that there
has not been any allegation in the complaint that
there was an indictment found. We say this man
was indicted but there is no allegation in the com-
plaint of the indictment.

Mr. Herr—I do not care whether it is in the
complaint or not. It is a necessary part of the
proof. We have to show the termination of the
action in the Quarter Sessions Court before we
are entitled to come into this court.

The Court—Do you object to the admission,
Mr. Able?

Mr. Able—At this time, yes, your honor, because
the complaint makes no allegation that there was
an indictment found and the plaintiff is proving the
case upon which they have brought suit as indi-
cated by the complaint filed in this court.

The Court—What have you to say, Captain




40

GEORGE, WEBSTER—DIRECT,

Herr? The complaint charges the arrest and the
acquittal.

Mr. Herr—TI allege that the plaintiff was hrought
before a traverse jury of the County of Hunterdon
in the April term of the Quarter Sessions and ac-
quitted. Now, he obviously could not have heen
tried in the Quarter Sessions Court unless an in-
dictment was returned against him.

Mr. Able—Oh, yes. It does not take an indict-
ment to bring a case before a traverse jury. IHe
can waive indietment and have a trial and may he
acquitted or convicted.

The Court—VYes, but the complaint states that
he was tried by a traverse jury of the county, and
my understanding of the law is that where an in-
dictment is waived there is a trial hefore the Court
of Special Sessions.

Mr. Able—I just simply would ask for an ex-
ception to the admission at this time. I object to it.

The Court—1I will admit the indictment.

(Indictment referred to is marked Eahubit -2.)

(At 12:15 o'clock in the afternoon a recess was taken
until 1:15 o'clock in the afternoon.)

George I ebster, sworn for the plaintift.
Direct examination by Mr. Herr.

Q. Mr. Webster, what official position do you hold?

A. Justice of the peace.

Q. Were you a justice of the peaee in April of this
year?

A. I was.

Q. What did you do with the complaint and warrant
in this case?

A. Turned them in to the prosecutor.

Q. Have you made inquiry of the prosecutor for
them?
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A, T have of the county clerk; not of the prosecutor
nimself, but 1 have of the county clerk.

0. What did you find out?

A1 found out there were no papers filed with the
clerk.

Mr. Able—What is the answer?
The Witness—No papers were filed in the clerk’s
office.

0. I show you a paper marked—

(Paper referred to is marked -1 for identification.)

0. —P-1 for identification, and ask you what that
paper represents

A. It represents a sheet out of my docket, that I had
in my docket.

0. Was that entered by you in the regular course of
your duties ?

A It was; it was entered the same as all cases of
that nature are.

Q. I show you a paper, marked—

(Paper referred to is marked P-2 for identification.)

Q. —P-2 for identification and ask you if that is a
copy of the complaint in this matter?

A. That is a copy of the complaint.

Q. I show you a paper marked—

(Paper referred to is marked P-3 for identification.)

0. —P-3 for identification, and ask you if that is a
copy of the warrant ?

A That is a,copy of the warrant I issued, a carbon
Cl)])}',

0. Did the original hear your signature?

A Tt did, yes, sir.
Mr. Herr—I offer all three papers in evidence.
Mr. Able—(After examining papers.) [f your
honor please, the offer of the paper marked P-1 for
ientification is objected to because the same has

no place in this suit, being an entry that was made
from another paper, as it appears, a copy for the
benefit of the court in the criminal matter, not in 40
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a civil matter; and that it is offered as purporting
to be a complaint as coming from a book which
purports to be an official record and the record it
self is not presented, and it is objected to unless
there is some reason—

Mr. Herr—That is the record. That is not a
copy; that is the original.

Mr. Able—The paper has no signature attached
thereto indicating who it was made by or that it

is a record other thanbeing a mere copy of a paper,

and it is conceded to be extracted from a record
when the record is not shown. For that reason we
object to the introduction of the purported copy
of the complaint as contained in the records of the
justice.

And as to Exhibit P-2 for identification and P-3
for identification, which have been stated to be
copies of a complaint and warrant in criminal pro-
ceedings wherein the plaintiff in this suit was ar-
rested, because they are not properly admissible in
evidence as copies until it is shown to the satisfac-
tion of the court that the records cannot be pro-
duced; neither is it shown that the original was in
hand when the copies were made. The witness in
identifying the papers has not stated they were any-
thing except a copy of a complaint and a warrant;
and he has not stated that either of them was made
from the complaint or from the warrant, and un-
less those things are shown, if your honor please,
we object to them being admissible in evidence for
the purpose for which they are offered.

Mr. Herr—Now, if the court please, as to the
paper marked -1 for identification, the witness
has testified that it is an original record, part and
parcel of his docket. It is an original record pro-
duced here by the man who made it, by the man
in whose custody it has been and by the man who
has always had charge of it, and it is brought here
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an an original, not as a copy. Therefore, it cannot

help but be admissible.

The Court—Are they not admitted in your an-
swer, Mr. Able?

Mr. Able—We admit that the man was arrested;
we admit that the man was indicted, and we admit
that the man was acquitted, but we do not admit
the making of the plaintiff's suit in this case.

The Court—You do not admit the facts con-
tained in it, you mean?

Mr. Able—We do not admit the facts as a mat-
ter of record, except that a complaint was made.
[f your honor will look at the answer filed in this
case you will find that they admit they made the
complaint and they admit what was in that com-
plaint, and to that extent we are bound; but by
making this admission we do not admit that any
paper that this man made, without showing the
source or showing it as a bona fide copy, is a
proper entry in the matter of evidence in this suit.

The Court—I think that objection is well taken
with respect to the latter two.

Mr. Herr—I am not arguing as to those two.

The Court—As to the first one the witness has
testified with respect to that, that it is his original
record.

Mr. Able—Yes. What place has the record of
that court here when the complaint itself should be
obtainable ?

Mr. Herr—I will put that in later. I am taking
it as I come to it.

Mr. Able—We object to the record of the court
hecause there is nothing to show it is a record of
the court. Tt is not signed. THe says it is a copy
trom his docket.

Mt. Herr—No. He says it is an original.

The Court—Te says it is his docket.
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Mr. Able—Then why not produce the docket in
orcer that it may be shown that it is a part thereof?
T'his is an extracted paper.

Mr. Herr—If Mr. Able wants to let the witness
go and get his docket [ am agreeable,

The Court—TI will not require that.

Mr. Able—What did the defendants have to do
with the making of the docket? The plaintiff was
arrested upon that complaint and we ought not to
be charged with this being an absolute copy of that
complaint as a matter of evidence upon the proof
which this man gives that it is a copy unless he
shews where he made the copy from.

The Court—We are talking about the first paper
now, Mr. Able.

Mr. Able—Well, the principal objection I have
is that it is irrelevant in this suit.

The Court—Are you prepared to prove the orig-
inal complaint, Captain Herr?

Mr. Herr—I am not in a position to answer that
just now. [ am in a position to prove that it has
disappeared and that [ have a right to offer this
as a true copy. ‘The purpose of offering this record
is to show the date on which the complaint was
made, the date on which the prisoner was appre-
hended and brought into court, and such other facts
as the record made by the justice at that time may
disclose concerning this arrest and this complaint,

and it is perfectly proper and legitimate evidence.
The Court—1I will admit the copy of the record.
Mr. Able—As presented at this time?
The Court—VYes.
Mr. Able—You admit P-1 for identification?
The Court—VYes.

Mr. Able—I ask an exception.
(Paper heretofore marked P-1 for identification
is marked Exhibit P-1.)
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Mr, Herr—I will withdraw the witness and call

the county clerk at this time.

C. Lloyd Fell, sworn for the plaintiff.
Direct examination by Mr. Herr.
(. Mr. Fell, are you the county clerk of Hunterdon

County?

A. I am. 10

Q. And as such you have custody of warrants and
complaints and so forth made before the justices in this
county ?

A. When they are filed.

(). Have you looked in the original folder in this
matter ?

A. In the original folder in the case against Willard
Hafner I find a memorandum made when I had other
papers, “No papers other lnn a copy of the minutes,’
which you have here in court, “on file.” In other words
[ have no papers on file in the Hafner case.

0. Have you made inquiry of the prosecutor for
them ?

A. I have.

0. Does he know where they are?

A. He does not seem to know.

Q. Is there any other officer beside Squire Webster
in whose hands in the normal course those papers would
g0 ¢

A. Not to my knowledge.

Cross-examination by Mr. Able.

Q. Do I understand you to say that the minutes that
you have there indicates a copy of the page of the docket
of the justice was filed in your office ?

A. No. T have a carbon copy of a certified copy of
the minutes which was introduced this morning in the
file. and that is the only thing I have.
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Q. You do not refer then to the paper which purports
to be or which has been admitted as a record of the
magistrate’s office?

A. 1 do not.

Q. And you have no files, with the exception of the
certified copy of the record which you placed there after
having made a copy thereof for the benefit of the plain-
tiff in this suit?

A. That is correct.

George 1V ebster, recalled for the plaintiff.

Direct examination by Mr. Herr.

Q. I show you a paper marked P-2 for identification
and ask you if that is a true copy of the original com-
plaint in this matter?

A. It is a true copy, yes.

Q. Compared by you?

A. T made this myself. [ drew it myseli and drew
it from the copy of the complaint that is also on that
docket page, too. That is a copy of it on there.

Q. So you know of your own knowledge that that
is a copy of the complaint made before you?

A. I know this is a copy of the original complaint.

Mr. Herr—-I offer it in evidence.

The Court—When was it made?

The Witness—When was the copy made?

Mr. Able—When did you make that paper?

The Witness—I do not remember. 1 think I
copied this from the docket in September. [ am
not positive. I did not make any minute of the
date I copied it, but that docket was made at the
time before I sent the papers to the prosecutor.
The original warrant and complaint were sent into
the prosecutor.

By M. Able.

Q. When did you say you made this paper marked
Eahibit P-2 for identification ?
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A, T think I made that in September because at that
time you wanted the complaint and warrant and the
prosecutor then could not find what he had done with the
papers or had lost them, and [ think you and Mr. Herr
hoth asked for a copy of the complaint and I did not have
the original and I made this.

0. What did you have before you when you made
the copy?

A. The docket.

Q. So that copy which you now show is a copy of
the complaint made in this criminal suit against Willard
Hafner, made from the complaint itself?

A. It is made from the doclet.

Q. Made from your docket?

A, Ve,

Q. And not from the original complaint ?

A. No, because the prosecutor had that when I made
this copy.

Q. If this copy was not made from the original com-
plaint itself how are you able to say that it is a copy of
the complaint ?

A. Because I had it on the docket. I copied it from
the docket, and it was put in immediately.

Q. Then this copy which purports to be a copy of
the complaint is a copy of your docket?

A. Yes.

Q. And the testimony that you have just given, that
itis a copy of the complaint, is untrue then?

Mr. Herr—That does not follow, Mr. Able.
Mr. Able—Necessarily. He cannot make a copy
of the docket and call it a copy of the complaint.

A. Well, the complaint is in the docket.

Mr. Able—We object to the admission of that
if your honor please.

Mr. Herr—DBut the complaint is in the docket
and that was compared by you with the original
complaint.

10
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The Witness—It was, yes.

Mr. Herr—And the copy you have here was
compared with the one in the docket ?

The Witness—Yes.

By Mr. Herr.
S0 you know this one is the same as the original?
A. I know the one in the docket is the same as the
10 original.
Q. Well, do you know that this one is the same as the
original ? :
AREdo:
Mr. Able—Let me see the paper please.

Mr. Herr—You admit it in your answer, Mr.
Able. ;

Mr. Able—We admit this man was arrested—

Mr. Herr—I think the court will take judicial
notice that the answer states that Warren F.
3rooks as agent for the Sun Oil Company on the
fifteenth day of April, 1930, made complaint
against Mr. Hafner before George Webster, jus-
tice of the peace of the County of Hunterdon, and
then follows the identical words of the complaint,
and then for counsel to come here and argue he-
fore this court that this is not a copy of the com-
plaint and seek to take advantage of some little
technicality that does not exist is beyond my com-
prehension.

Mr. Able—If youi honor please, everything that
counsel has said is agreed to except where he at-
tempts to make a play with his last remarks for the
purpose of effect. That we object to.

Mr. Herr—I will withdraw that because I do
no want to do anything Mr. Able objects to.

(After discussion.)

The Court—I do not think you have completely
proven the loss of the paper. The testimony of the
justice of the peace is to the effect that he sent it to
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the prosecutors office and now he says the prosecu-
tor says he cannot find it. That is hearsay.

Mr. Herr—The clerk says he asked the prosecu-
tor for them.

The Court—That is hearsay again.

Mr. Herr—If the court wants me to withdraw
this witness and call the prosecutor I will do that,
although 1 cannot see how that is necessary when
the answer admits it.

The Court—T'hat is true, but the fact the answer
admits it does not permit you to prove it by in-
competent evidence.

Mr. Able—That is my objection, if the court
please.

Mr. Herr—I will ask permission then to bring
the prosecutor out of his office, although it seems
to me a statement in which the prosecutor tells the
clerk they are gone does not seem to be hearsay
evidence.

The Court—Why not ?

Mr. Herr—For the reason that in the case of a
lost instrument I can put an investigator on the
stand and have him testify to what efforts he made
to locate the paper.

The Court—Yes, but under the testimony of the
present witness it was located in the prosecutor's
office.

Mr. Herr—And under the testimony of the clerk,
when he went to the prosecutor to get it, the prose-
cuter could not find it.

The Court—I do not understand the clerk has
made any search of the prosecutor’s office.

Mr. Herr—No, that is true.

The Court—'Then I say it is hearsay. Call the
prosecutor and prove its loss.

(After discussion.)
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Mr. Herr—I will withdraw the paper, if the
court please.

Q. Mr. Webster, I show you a paper marked P-3
for identification and ask you what that paper is?

A. This -paper is a carbon copy of the warrant at
the time [ drew the warrant, made at the same time [
made the warrant and it is a carbon copy of the original
warrant exactly.

Q. Then it is a copy of the original?

A. That is a copy of the original. It is a carbon copy

of the original warrant made with a carbon at the time
[ drew the warrant, the same thing, both made at once,
the warrant and this both.
Mr. Herr—Now, Mr. Able, do you object to
that?

By Mr. Able.

Q. From what did you make the copy?

A. It was a carbon copy, when I made the warrant.
I made it at the same time.

Q. From what paper did you make this purported
copy of the warrant which is marked -3 for identifica-
tion?

A. From the complaint. That is the warrant. There
was no copy. ‘This original carbon copy was made at
the time [ drew the warrant. [ drew them Dboth at once.

Q. Is this a carbon copy that you made at the time
you drew the warrant?

. Yes. ‘

Q. Was the warrant all in typewriting ?

A, Yes,

Q. You say this is a carbon copy of the original
warrant ?

A. Of the original warrant, made at the same time
[ drew the warrant.

Mr. Herr—TI offer that in evidence.
Mr. Able—'The paper is objected to because it i3
not the best evidence that can be produced, if your
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honor please, until-such time as the loss of the

original papers is shown.

Mr. Herr—I refuse to take up any more of the
court’s time. :

The Court—We are back in the prosecutor's
office.

Mr. Herr—Mr. Able sat with the prosecutor in
this case and helped him conduct it and he had full
chance to examine all the papers.

The Court—That is not evidential here. Pro-
ceed.

Mr. Herr—Squire, will you go in and get the
prosecutor to come out here, please?

The Court—The docket was admitted and
marked, was it not?

Mr. Herr—Yes.

Johnson V. Aller, sworn for the plaintiff.

Direct examination by Mr. IHerr.

Q. Mr. Aller, you are the prosecutor of Hunterdon
County ?

A. Yes, sir.

0. Do you remember trying an indictment on behalf
of the State against Willard Hafner?

A. Well, Hafner. [ am not certain of the first name
—down at Ringoes.

Q. This gentleman sitting at my right?

A. T could not swear to the man. [ think that is the
mar,

(). What other counsel sat at the State's table beside
vourself in the trial of that case?

A. Harry J. Able. ,

Q. What other counsel? Did the other gentleman
who sits there with Mr. Able sit at the State's table?

A. Yes, or at least he was in court, and I think he
sat at the table.
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Q. At that trial you had the warrant and complaint
in this case?
Ve

Q. Do you remember me calling you in the early part
of September of this year and asking you for them?

A. Something was said about that, yes.

Q. And do you remember telling me you could not
find them? As a matter of fact I called at your office,
did T not?

A. T could not find them at the time. [ think they

were mislaid.
Q. And you do not know where they are?
A. Not right now, no.
Q. You did not know when [ came to your office to
get them?
24 N
Q. And you do not know now ?
A. I think they probably are around my office, or at
home, but I have not made a search for them.
Q. Didn't you search for them last September?
A, T did but I could not lay my hands on them.
Q. You have not seen them since ?
i Ny, S
Q. What makes you think you can produce them
now ?
A. I don't think so, in particular.
Mr. Herr—That is all.
Mr. Able—No guestions.
Mr. Herr—Now [ offer the warrant in evidence,
t the court please.
The Court—Is there further objection, Mr.
Able?
Mr. Able—We retain the objection.
The Court—I will overrule the objection and
grant an exception.
(Paper referred to as warrant is marked Fu-
hibit P-4.)
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Mr. Herr—Now I offer the complaint, also.

Mr. Able—TI think, if your honcr please, I stated
the objection that we had to the complaint itself.

The Court—The complaint being a copy of a
copy.

Mr. Able—Of a copy; and more than a copy
of a copy. In other words, there is something on
the complaint that was not on the copy which he
says he made it from, particularly the heading and
the conclusion. If your honor will look at the
papers you will find that is true.

The Court—I will permit it to be admitted and

orant an exception, Mr. Able.
(Copy of complaint marked E.xhibit P-5.)

Willard Hafner, plaintiff, sworn.

Direct examination by Mr. Herr.

0. Mr. Hafner, where do you have a service station?

A. Lambertville Road, Route 29.

. When did the constable pick you up under the
complaint and warrant that was just offered in evidence ?

A. In April some time. I do not just know the date.

Q. What time of the day did he come to your place?

A. Between half-past five and six o'clock at night.

Q. Did he bring you up to this building ?

AL Wes

Q. How long were you detained here ?

A. Two or three hours altogether.

Q. Were you paroled that evening in the custody of
Mr. Barton Hoffman, of Ringoes?

A vies '

0. When did you have to come back again?

A. The next day about ten o'clock, I think.

Q. And was the gentleman who sits at the counsel
table with Mr. Able here representing the State on that
occasion ?




WILLARD HAFNER—DIRECT.

Mr. Able—I object to that as immaterial.

Mr. Herr—No. Here we have supposedly a
State matter in which the counsel for the Sun Oil
Company appears to prosecute on behalf of the
State of New Jersey in a criminal action, and it
is highly important to this man's case that these
various efforts of the Sun Oil Company to throw
this man out of business be shown and shown

clearly. Now here is a case where he is brought

into a criminal court before a justice, which is a
matter for the State of New Jersey to deal with,
and despite that fact it is counsel for the Sun Oil
Company who appeared there against him.

(After argument.)

Mr. Herr—If Mr. Able objects to the question
in the form in which it is I will withdraw the ques-
tion and reframe it.

20 Q. Did the gentleman who sits there at the counsel
table at Mr. Able's left, and who is a counselor-at-law
with offices at Trenton, appear at that hearing and in-
terrogate the witnesses before Squire Webster at the
time you had your hearing?

Mr. Able—Omne minute.

Mr. Herr—I offer that evidence hecause I have
already shown by the prosecutor that Mr. Able and
the gentleman who sits at his left sat at the State's
table during the trial of this indictment, and one
of the elements of this man's cause of action is
malice, and there is no more fundamental rule es-
tablished in the criminal jurisprudence of this State
than that a criminal prosecution shall be conducted
by the States’ attorney and no person, I do not care
whether he represents the complainant or what his
relation may be has a right to interfere in the con-
duct of the State's case, and when the Sun Oil
Company sent their representative up here to par-
ticipate in a criminal hearing I have a right to show
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that he participated in that hearing, and I am go-
ing to go further and show by subsequent evidence

that he is the attorney of the Sun Oil Company.

Mr. Able—He must be or he would not be here.

Mr. Herr—T'hen that is admitted ?

Mr. Able—I object to the question because, in
the first place, it places language in the mouth of
the witness and, in the second place, it requires the
witness to draw conclusions as to certain facts
which he may not know to be true, and I object
to the question because of that fact.

Mr., Herr—I will withdraw that question and
frame it another way.

0. Did the gentleman who sits at Mr. Able's left ap-
pear at that trial and participate in it before Squire
Webster by interrogating witnesses ?

A. He was there.

0. And were those witnesses that he interrogated
sworn to testify against you?

A Vs,

0. And he also appeared at the States’ counsel table
in the conduct of the State's case against you at the
triai of the indictment ?

A. Yes.

Q. At the time you were arrested did you have a
sigh on this particular pump bearing the name “Ge-
16eo 2

S Ny, SiE,

0. I am not asking you about the date of the com-
plaint. I am asking you about the time that you were
arrested.

A. At the time T was arrested I did.

Q. When had you put that tank in?

A. T think the second day of March.

Q. When the tank came was it equipped with a light
and a globe?

2 : .
A. There is no globes comes with them.

30
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Q. Some time subsequent to the installation and be-
fore your arrest was a globe inserted in the light?

A. The globe was in the light at the time of my ar
rest.

Q). And what words did that have on it?

2 HCemece,

Q. How do you spell it?

A. G-e-n-o-c-o.

Q. Were they spelled in readable letters?

A. They were spelled out so you could read it easy
enough.

Q. How big was the lettering ?

A. Oh, that high (illustrating).

Q. And that was on there at the time you were ar-
rested ?

A Wies, i,

Q). Now, I ask you to take a piece of paper and draw

20 me a picture of the tank from which you dispensed this
gas.
A. (Witness draws on paper.)
The Court—LFor what purpose is this, Captain
Herr?
Mr. Herr—I am going to show the difference
between the Genoco container and the Sunoco con-
tainer. 2
(Mr. Able produces paper.)
Q. Now, Mr. Able I think has saved you the trouble
30 of showing your artistic ability, the other side has
allowed me to use, and I suppose offer in evidence that
sheet, which I will ask to have marked.
(Paper referred to is marked Exlubit P-6.)
Q. Now, which of these standards, which type of
standard would be the type erected at your place?
A. I would say that one over there (indicating).
Q. This one?
A. Yes, a little bit on that order.
Mr. Herr—He says this one here, Mr. Able.
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Mr. Able—Put a
Mr. Herr—Put an“A" over it.
(Mr. Able marks on paper.)

0. Did that tank have a globe on it with the word
“Sunoco” spelled out ?

A. No; “Genoco.”

(. Did it have a label on it such as [ am pointing to
about in the center of the upright, entitled in the upper
part of it “Sun Oils™ and on the lower part of it “Blue
Sunoco Motor Fuels?”

A. No, sir.

(. Did that tank have the word “Sunoco™ on it at
any place?

A. No, sir.

(). Did it have a label at all in the region in which this
label appears?

A. No label whatever.

(). At the time at which you are alleged to have sold
Sunoco, namely, March thirteenth and fifteenth, did you

any globe at all on your tank?

A. No. It was about three weeks after the pump was

put in before the globe came.

. No, sir.
. You do not have electricity down there, do you?

). Did you have a yellow base on your tank?
)

\
A

Wees,

(). Was this an electric pump?
A. No, sir.

(). Didn't you have a hand pump like that one there
(indicating ) ?

A. Maybe that is an electric pump, but it was on this
design, only a handle was out here (indicating). This
I a narrow type pump, where mine was a full type.

Q). Suppose you draw a handle on there so we will
know where that handle was.

A, (Witness draws on paper. )
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The Court—Are you introducing this to show

that this was the tank that was used by the plain-
tiff 7

Mr. Herr—To show it was an entirely different
tank.

[he Court—Then why do you put a handle on
this tank?

Mr. Herr—DBecause he says his tank was of the
same general design as this one except that it had
a handle instead of being like the other one there.
This, 1 take it, is an electric pump, although I do
not know, but his pump had a handle on it.

The Court—I1f I understand the proof you were
using this to show what the Sunoco tanks were
like and then were going to prove his tank was
different.

Mr. Herr—That 1s it exactly.

I'he Court—DBut you are now making his tank
like this.

Mr. Herr—No. [ prove by this witness that
the Sun Oil tank usually has these signs here and
here, and his tank did not have those signs.

I'he Court—"That his tank did have a handle and
this one does not.

'\l‘r Herr—That is it exactly.

The Court—All right

Mr. Herr—I would dsl to have this put up

(Paper referred to is fastened to the wall.)

Mr. Herr—Tivery seller of gasoline in this county
has a pump similar to that, somewhat.

['he Court—Proceed.
Q. Now, did you purchase that tank yourself?
2 Wi
Q. Where did you get it from?
A. Why, the Genoco distributors furnishes the tank.
Q. So that you did not purchase the tank but it was
furnished you by the distributor ?
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A, That is it.

(). And you erected it the way it came to you?
A. They erected it, not me.

Q. And they put the gas in it?

A. They put the gas in it.
0. And they furnished you with the gas?
ARRYes!

0. Now, did your tank have any yellow around the
Dottom ?

A. No, sir.

0. And it bore no placard or sign of any nature
reading “Sunoco

A No, sir.

Q. On the contrary, at the time of your arrest it did
bear a sign reading “Genoco?”

Mr. Able—I object to that as leading.

The Court—It is very leading.

Q. State how you sold this gasoline, under what
name ?

Mr. Able—I object to that question, if your
honor please.

The Court—What is the objection to it ?

Mr. Able—It was leading.

Mr. Herr—Did you object to this question or
the one before this one?

Mr. Able—The one in which you suggested what
the answer should be.

(Last question read.)

Mr. Able—The question before was the one I
objected to, if your honor please, when your honor
said it was decidedly leading.

(Last question again read.)

The Court—Now, you have no objection to the
present question ?

Mr. Able—No.

(Last question again read.)

A, “Genoco.”
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. Do you recall the trial of your indictment?

A, Mes, siie,

0. Do you recall the appearance of a chemist from
the Sun Oil Company ?

A. Yes, sir.

Q. Do you recall him testifying that the gas that you
were selling as Genoco gas was a gas of vastly inferior
qualities to Sunoco?

A. Yes; he said ten gallons of it would blow your
car up. :

Q. Did he say anything about what effect Genoco gas
would have on your engine?

Mr. Able—Who said it?

Mr. Herr—'The chemist of the Sun Oil Com-
pany.

Mr. Able—I object to that.

The Court—What bearing does that have?

Mr. Herr—It shows the malice of the Sun Oil

Company toward this man. ~ When they come here

with their own chemist and put him on the witness
stand and have him testify that the gas that this
man is selling is likely to blow your car up if you
use ten gallons of it, it shows very clearly the malice
of the Sun Oil Company toward this defendant.
[ am alleging as part of the damages in this case
a loss of profits as a result of the business lost by
this man due to the warrant issued for his arrest,
and I have a right to introduce at this trial the
evidence of the natural result of that warrant, and
I am going to show what the chemist said and then
[ am going to show the effect of that in business
that this man suffered due to the testimony of that
chemist and of the other witnesses produced on
behalf of the Sun Oil Company.

Mr. Able—The question is objected to, if your
honor please, because it calls for hearsay, so far
as this witness is concerned; because it is imma-
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terial wherein it does not tend to show what was
in mind with regard to malice of the man who
made the complaint, who is now here, one of the
defendants. It has no application to him whatso-
ever, and neither has it any application to the Sun
Oil Company, except insofar as this witness testi-
fied to the quality of the gas at that time that he
was selling as Sun Oil, and if that testimony is to
be taken we submit, if your honor please, that it
should Dhe taken from the record and not from the
mouth of this witness; and we object to the com-
petency of the witness to testify in answer to the
question that was asked by counsel.

Mr. Herr—Now, I would ask Mr. Able if there
is any record of that trial. The court probably
knows that in criminal trials in this county there is
no stenographer.

Mr. Able—That is true. I had forgotten that
there was no stenographer. [ might say here, if
your honor please, in order to straighten up some
of the matters that have been adverted to by coun-
sel, with reference to myself, that I appeared in
that case but I did not appear for the Sun Oil
Company. I appeared for the prosecutor of the
pleas of the County of Hunterdon. I had no eon-
nection at that time with the Sun Oil Company
and I never had seen them before, and I think I
have a right to make that statement.

The Court—What do you say to this question
as showing or as heing an element from which dam-
age may have resulted by reason of this prosecu-
tion ;

Mr. Able—I object to it, your honor, upon the
ground that it is irrelevant and that it has no ap-
plication so far as the testimony was concerned,
to show that this man lost a dollar, unless he can
specifically produces witnesses_before he introduces
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this testimony, to show the reason why they did not
buy the gas. If he suffered any damage he has got
to prove it and trace it to that witness's testimony
or the testimony given on the trial. We are here

to answer for malicious prosecution which means
that we maliciously and without probable cause had
this man arrested. Now, this testimony that he
is introducing was not in existence at the time the
arrest took place. This all took place afterwart, at
the trial. Nothing of this kind had ever heen

heard tell of before the trial and we are not to he
held accountable in any wise for what happened at
the trial or for what was done antecedent to the
trial, so it is irrelevant and incompetent and this
witness is not competent to give evidence of that.

The Court—It is irrelevant as proving malice.
I do not think there is any question about that.
Now, the only thought I have in mind is its rele-
vancy with respect to being one of the things which
may have caused damage as a result of the prose-
cution, being one of the elements of damage which
he suffered.

Mr. Able—I do not think that these defendants
in this suit could be charged in this case with hav-
ing caused him damage by reason of this complaint
having been made through the testimony. That
testimony would not be applicable to show damage
in this suit. It is entirely irrelevant as an item of
damage.

Mr. Herr—(After discussion.) The idea is
that they are responsible for the probable result
of everything they set in motion. They set in mo-
tion this man's arrest.

(After argument.)

The Court—I will sustain the objection to it at
the present time.

Q. When were you arrested?
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A. In April, sometime. I do not know. The fifteenth
[ guess, or somewhere along there.

0. And you were tried on the sixth day of May,
19302

A Vs, o

Q. Approximately twenty-five days thereafter?

A. I guess it was something like that.

0. Now, following your trial, did you lose any sales
of Genoco gas?

A, Pretty near all of it.

0. How much had you been selling prior to the trial?

A. Well, I supposed two thousand a month or better.

Q. Hew much a month have you sold since the trial?

A. I do not suppose I have sold five hundred—three
hundred ; very little.

Q. What net profit do you make off the sale of Ge-
noco gas?

A. Sometimes three cents, sometimes two cents; it
is according to how the price changed. Omne time you
make more than you do others.

0. So when you were selling two thousand gallons

a menth or more you were making ninety dollars a

month net ?
A. Yes.
Q. And it has dropped down now to—
AL At that time I made four cents, at the time of the
trial.
Mr. Able—What is that?
The Witness—Before the cut came in gas lately
[ made four cents a gallon, and when the cut came
it went to three, and now it is down to two.
0. At the time of the trial you were netting a hundred
and twenty dollars a month or hetter’ for Genoco gas?
A, Yes.
Q. And since the trial you have heen cut down to
nine or ten dollars a month?
A. Practically nothing.
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Q. Now I show you a lettér marked—

(Paper referred to is marked P-4 for identification.)

Q. —P-4 for identification, and ask you if you re-
ceived that in the regular course of the mail?

A. T received it from the Ringoes post office.

Q. Following your trial? '

A. Yes, sir.

Q. And I show you another letter marked—

(Paper referred to is marked -5 for identification.)

Q. —P-5 for identification, and ask you if you re-
ceived that?

A. That was shoved under the door, the store door.

Q. When was that done?

A. That was shortly after the trial. That had a little
bottle of ink along with it.

Q. Prior to your trial which gas was selling the best
at your station?

20  A. Genoco was the leader.

Mr. Able—I do not see, if your honor please,
how we are to be bound by this manner of testi-
mony. ‘The question before the court is whether
or not this man was arrested and tried upon a com-
plaint which was made maliciously and without
probable cause.

The Court—Does it not come under the allega-
tion for damages?

(After argument. )

The Court—I will overrule the objection to the
present line of testimony because the plaintiff has
asked in the complaint for damages for loss of
Dusiness, and this testimony goes to the question of
the loss of business.

Mr. Herr—Then I suppose when I come to in-
troduce the newspaper articles that resulted from
this trial Mr. Able will object to those?

The Court—We will meet that when we come
to it.
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Mr. Able—Now, if your honor please, you will

grant an exception to the ruling.

The Court—Yes.

Mr. Able—Secondly, I would ask that counsel
refrain from making these statements until he
comes to the argument.

The Court—Yes.

Mr. Herr—May I have the question that was
objected to?

(Last question and answer read.)

The Court—I overruled the objection to that and
will let the answer stand.

0. Do you read the local press?

A. Hunterdon County ?

Q. Yes.

A No, sith

0. Do you read the Democrat, Advertiser and Hun-
terdon County Democrat?

A Noesin

Q. You do not read any county newspaper ?

A. No, sir.

Q. I show you a number of slips and ask you what
those slips show ?

A. They show slips for Genoco gas.

Mr. Able—If the court please, before he testi-
fies with regard to the contents of those slips I
think they should be at least offered in evidence.
[ think he is testifying to their contents in reply to
the question of counsel.

Mr. Herr—Perhaps the question is too broad.
[ will qualify it.

Q. Do those slips show your original record of pur-
chases of Genoco gas?

A. Yes, that is what they are for; they are my re-
ceipts.

Mr. Herr—Now, I will offer those in evidence.

Mr. Able—The offer of them is objected to be-
cause we do not know just what the purport is.

40
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Mr. Herr—The objection a moment ago was that
the original records were not produced, and [ am
now producing them and they are objected to now.

Mr. Able—Are they original records of sales
or purchases? What does this purport to be? We
do not know. We object to them because of their
irrelevancy.

The Court—How do you know they are irrele-
vant if you do not know what they are?

Mr. Able-—IHere are purchases purporting to be

from—There is one in February, 1930, and so on
down, and January, 1930, and July and April and
back in November, 1929. Is this an item or ele-
ment of damage as to whether or not this man's
sales were up or down? We do not know anything
about that. Are we to be held responsible unless
he shows it was on account of the arrest? [ can-
not see the application of these. I think they are
entirely irrelevant for any purpose for which the
suit is brought.

(After argument. )

Mr. Herr—It is a self-evident truth that I cannot
prove the entire case in one question. Therefore
I have got to prove it in parts. I am proving now
the loss of business. Subsequently I shall prove
the broadcasting of this trial in the local press. I
shall prove there was no other cause known to this
man for the loss of this business. Now, if that does
not show a probable loss of business under the rules
of evidence then I am at a loss as to how to show it.

The Court—I will overrule the objection.

Mr. Able—If your honor please, I was going to
ask permission, before you made the ruling, to
cross-examine upon these slips.

The Court—You may do that, Mr. Able.

By Mr. Able.
Q. Who delivers Genoco gas to your place?
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A. The Augustine hoys; there are two brothers, Joe
and Walter.

Q. Do they drive a truck?

A, VG, S,

Q. They always deliver to your station down here?
A, Vs, i
0. Does one or the other always drive the truck?
A, Joe most generally.
). Does Walter ever do it?
). With what frequency would you say?
Well, practically all through, different times he

\
\
( Walter has done it.
\

has been there.

Q. When?

A. Well, not lately. I do not know as he has been
to my place at all since:the trial.

Q. Was he there before the trial?

A Oh, ves. 20

Q. I notice that there is marked on each one of those
slips the word “Paid,” and then the signature “J. A."”
Will you kindly tell us whose signature that is?

A. That is Joe's.

Q. And will you tell us when these papers were made
upr

A. They would be marked paid when they were paid.
They wasn't always paid when they were delivered.

Q. Now, will you tell the court just which one of
those papers was delivered by any other person than 30
Joe, as you call him?

A. T could not; that would be impossible.

Q). Who signs the receipts?

A, Well, now, sometimes I don't pay them for three
or four loads, but when I paid I always paid Joe. v

Q. You never paid anybody but Joe?

A. No.

Q. And Joe always signs these ?

A. Yes. The bill always comes when the gas comes.

40
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Q. Is Joe the man who owns this Genoco concern?
A. That 1s more than I know. There are two bro-
thers in it.

Q. What is his relationship to the Genoco Company

or its business?
A. I cannot answer that.
Q. You do not know?
e A N
Q. You know that you buy what you call Genoco gas
from Joe Augustine and from his brother?
N Vs,
Q. And you say that Joe or his brother always drive
the truck?
Ay Ve,
(). You are sure about that?
I know it. I never seen anybody else but them.
Q). And you never paid anybody but Joe?
A. T never paid anybody but Joe.
Mr. Able—If your honor please, you will allow
an exception upon the introduction of the slips?
The Court—VYes.
(Papers fastened together are marked Lalubit
P-7.)
By Mr. Herr.
Q. Did you sell Genoco gas prior to 1930°?
A. Yes; [ think the pump was put in around July,
116201
30 Q. And that was the sale of what is known as white
Genoco ?
AL s,
Q. So that you say another pump was put in in the
early part of March?
A. March second.
Q. Do you mean the pump for the blue Genoco?
A. Yes.
Mr. Able—I object to that line of interrogation
because it is entirely leading.
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[he Coutit—=WMexy:

Mr. Herr—I am doing it to save time.

The Court—You have no right to save time that
way. You are putting words in the witness'
mouth, which you know is not propet.

0. State how you sold Genoco when the color was
changed and when the new pump was put in to take care
of it, to take care of the changed color?

A. Say that over. :

Q. State when you commenced to sell white Genoco?

A. I think it was in July, 1929.

0. Now, did you use the same pump to sell blue

Genoco ?
A, No, sir; there was a new pump put in.
Q. When was that pump put in?
A. The second day of March, 1930.
Q. When did you say you put the blue Genoco tank

mn:

A. The second day of March, 1930.

Q. Now, I show you a photograph marked—

(Photograph marked -6 for identification.)

Q. — P-6 for identification,"and" ask ‘you if that
shows the condition of the gas pumps in front of your
service station at the time of your arrest?

A. Yes, sir.

Mr. Herr—I will offer this photograph in evi-
dence.

Mr. Able—If your honor please, the photograph
is objected to, not because it is a photograph but
because it is not shown or has not heen shown, so

far as I heard, that it was an exact representation
of the conditions that existed at the time when
sales were made upon which this—

The Court—1I think the question was directed
o=

Mr. Able—Te said at the time of the gherest,
think. This arrest was made upon the represen-
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tation of people who went there and bought this
gas at a certain time. When was it made?

Mr. Herr—It is immaterial when it was made.
The question is does it represent the service station
as of the date of the arrest?

The Court—That would be immaterial. The
point at issue would be the representation of the
place at the time of these sales.

Mr. Herr—It might be if this complaint was
made by a person other than the Sun Oil Company.
This is not a complaint made by a customer. [t is
not a complaint made by the general public. It is
a complaint made by the seller of a competitive
product. Now, my contention is that if they had
this man arrested and made a complaint at the time
when his pumps bore the word “Genoco,” that then
this jury is entitled to know that fact, because that
shows malice on their part as a competitor to ar-
rest a man when he clearly has marked on his pumps
the word “Genoco.” I would not press my ques-
tion if these people were not a competitor, if the
complaint was not made by a competitor, but it
is a case where a competitor comes in and tries to
stifle out another.

The Court—Of course, that is an improper re-
mark.

Mr. Able—If your honor please, that is objected
to.

an 5 4 - - aTs ot

I'he Court—It is a question where a person came

and made a complaint under the statute, and that
all it is, so far as this trial is concerned.
Mr. Able—These statements ought not to be
made.
The Court—No; they ought not to be made.
Mr. Herr—I take exception to that statement.

They should be made.
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The Court—No. If you can substantiate it hy
facts you may prove it, and if the facts justify it

you may argue that to the jury, but there is noth-

ing so far to justify counsel in making statements
of that kind.

(Last question and answer read.)

Mr. Able—I object because that does not show
the condition of the gas pumps at the time the arrest
was made. The arrest was made upon purchases
that had been previously made. The grounds for
arrest were such as may have existed at the time
that the act was committed which is complained of,
and the act which was committed, which was com-
plained of, occurred on March third and March
tenth, 1930.

(After argument.)

Mr. Herr—The picture is admissible on another
ground. They charge in their criminal complaint
that this Genoco gas was sold for the purpose of
misleading the general public into thinking that
they were buying Sunoco gas. Now, the complaint
is dated on the fifteenth day of April. T am going
to reframe my question so as to show, if I can, that
these pictures represent the condition the day prior
to the complaint, namely, the fourtenth, so that I
can show very plainly that prior to any complaint
being made this man had received and placed on
this tank a sign called “Genoco.”

The Court—VYes, but how would that discharge
him from responsibility for anything which oc-
curred on the third and tenth?

Mr. Herr—In this way: Part of the necessary
influence to sustain their complaint must be that
he was handling this gas with an intent to deceive
people.  That is part of their necessary complaint.
Now, if T can show before any complaint was made
that this man had placed upon this tank the word
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“Genoco,” that is an element to be considered hy
the jury in determining whether or not these com-
plainants had probable cause for seeking his arrest.

The Court—Do you wish to be heard in reply,
Mir, Able? :

(After discussion.)

The Court—I will sustain the objection, Mr.
Able.

Mr. Herr—I pray an exception on the ground
[ have already noted.

The Court—All right.

Q. Now, does that picture show the true condition
of the pumps in front of your stand on the twelfth day
of March, 1930, and the third day of March, 1930, with
the exception of the disk at the top of the pump which
contains the word “Genoco 7"

A. Well, that was not put on until I suppose three

20 weeks later. ‘T'he pump comes without the bulb.

Q. Tixcept for that bulb does the picture represent
the condition there?

A. Just the same. That was put in on the second
day of March, and they claim they were there the third.

Q. What was put in on ‘the second day of March?

A. The pump was put in the ground the second day
of March and their charge is the third. It wasn't hardly
buried yet.

Mr. Herr—Now, I offer the photograph, subject
to the condition this witness has testified to, that
the dial with the word “Genoco,” was not inserted
in the pump at that time.

Mr. Able—If your honor please, the witness has
stated that the word “Genoco’ was not on the tank
on the days when the complaint was made, and he
now offers this photograph with the oral statement
that that part of the picture is to be excluded. 1
think that makes the offer of doubtless value as
evidence and might be prejudicial to the defend-
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ants' case to consent to it bheing admitted in evi-
dence. I therefore object.

The Court—What is its evidential value now,
Mr. Herr?

Mr. IHerr—Its evidential value is to show the
type of pump, to show the situation of the pump
and to show that it has no markings on it. Now,

other pumps have distinet markings on them. I

want to show that this pump had no such mark-
ings. 'T'hat is the evidential value of these photo-
graphs.

The Court—The photograh does not prove that.
The photograph itself shows there is a marking on
there.

Mr. Herr—Yes, but [ am consenting, if the
court please, to permitting the court to instruct the
jury and admitting that that disk was not there at
the time the complaint was made. If Mr. Able con-
siders that detrimental to his case T am willing to
leave it out.

Mr. Able—The photograph would be useful to
show the relative position of the tanks along there
if they are all in. But as to its probative force,
with regard to showing the true appearance of the
tank, except its general shacze, of course that is
objectionable.

The Court—VYes, the fact of the matter is it
shows just the exact opposite to—

Mr. Able—To what they purport to introduce
1t tor?

The Court—Yes. Do you object to its admis-
sion for the purpose of showing the location of the
tanks as they were on the day in question ?

Mr. Herr—This photograph was introduced by
the State in the eriminal case.

The Court—1I have nothing to do with that. T'hat
18 another matter.
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Mr. Able—If your honor please, for the purpose
of showing the number of tanks that were on there,
and their relative position as it may be distorted to
‘a certain extent as photographs are, we have no
objections to them, of course.

The Court—Do you want to offer it for that
purpose?

Mr. Herr—Yes. Then I want the witness to
point out—

The Court—Let it be marked.

( Photograph referred to is marked Ealibit P-8.)

Q. Now, I show you photograph marked Fvhibi
P-8 and T ask you to step down in front of the jury and
point out where the coloring is different on that tank
than on the tank which you have marked “A™ on the
sheet.

A. Well, the difference in this tank—This tank on the
picture has yellow here and here, and all the rest is blue,
all the way down; where this (indicating) has got
yellow.

Q. In other words there is no yellow on the base at
alle

A. No. After you leave that (indicating) it is all
blue.

Q. Is there any plate or mark on the tank in the
photograph similar to the mark or plate appearing in
the center of the body of the Sunoco pump?

A. No; ther: is none on this pump at all.

Q. So that you have no mark of any kind, nature
or description, at that point, and it is solid color from
there clear to the ground?

A VeSSl

Q. Now, point out to the jury on that photograph
where the tank containing the white Geneco gas is.
A. The third tank. Right there (il\gliczltil‘\g).
Mr. Herr—Cross-examine.
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(Cross-examination by Mr. Able.

0. Now, let us refer to this tank. You have just
slnfed that the tank which you have there, if I gather
vou correctly, is identical in shape, form and presum-
:1]‘,1\' in the size of the regulation tank, of this Sunoco

fank, with the exception that it does not have any yellow
hand around it ; there is no distinction betwen the Sun-
oco and what you call the Genoco tank, except that, is
that right?

A. There is no label on my pump. :

(0. And the label. That is my mistake. There is no
label ?

A. No.

0. Would you mind telling the court and jury as to
whether or not that little yellow streak down there at
the bottom has not been overpainted in blue?

A. Noj; it was never on there. ‘The pump came right
from the Wayne people.

Q. And in every other particular, from what you
stated, the pump you are using is a counterpart of that
pump (indicating) ?

M Ve, s,

Q. In shape and size?

A. It is made by the same people.

Q. Made by the same people ?

"A. Made by the Wayne people, yes. The Wayne
people sells them to anybody who wants them.

Q. So we have the idea that that pump is identical
with the Sunoco pump—

Mr. Herr—T object to that statement. That is
summing up the case to the jury.

The Court—There is more latitude allowed on
cross-examination.

Mr. Herr—Yes, but he was not asking a ques-
tion.

Q. At the expense of an accusation of repetition then,
see if [ get you correctly. There is no distinction be-
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tween the pump that you are using for Genoco at the
present time and which you were using at the time when
this complaint was made—I do not mean the date of the
warrant, but the date when the purchase was said to
have been made—excepting a little stamp in front there
and that yellow band on the front of it?

Mr. Herr—I object to that question because it
uses the word “little,” indicating the stamp,
whereas it takes up the whole front of the tank.

Mr. Able—We will eliminate the word “little”
and say “the stamp and the band at the bottom.”

Mr. Herr—And the sign at the top.

The Witness—Ask that question over, please.

(Last question read.)
A. It is the same Wayne pump.
0. Do you know what color Sunoco gas is sold
under ?
A. Their gas?
) Vs,
A i s it
Q. How long has that color been used by the Sunoco,
if you know, or as long as you know?
A. It has been used quite a while; I could not say
how long; two or three years.
Q. The color is well established under the name of
Sunoco, is it not ?
Mr. Herr—Now, that is not a proper question,
if the court please. - I object to the question. [ did
not ask the witness anything about what the Sun
Oil Company was doing or was not doing, and
e has not proved he is a competent witness to tes-
tify as to what the Sun Oil Company did or did
not use it for.
The Court—If he does not know he must say so.
(Last question read.)
A. 'That is the name of their gas, “Sunoco.”
O. And the color is what?

=~

40
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A. They are blue, the same as many others.

Q. It has a blue color then?

A Ve

0. And it is an old established gas, is it?

A, I cannot say; I do not know.

(). You know it has been sold for a number of years?

A. I know when it was white they couldn't hardly
sell it and they turned it blue and that helped sell it.

Q. What is that? ,

A. When it was white they couldn't hardly sell .it,
and they put a little bluing in it and that helped sell it.

Q. Then it was sold as blue gas?

A, Vs,

Q. And it was sold from pumps which you have tes-
tified were the same shape as your pump?

A. Yes, the same as the Wayne Company puts out.

0. What color is Genoco gas?

A. A Dluish green.

0. What is the difference between the color of the
Genoco and the Sunoco ?

A. There must be a lot of difference.

Q. No. What is the difference, if any?

A. Sunoco advertises the only true blue, so there
can't be only the one true blue.

Q. Is there any similarity in the color?

A. This is a greenish Llue, while the'rs is a bluey blue!

Q). DBut the Genoco has a blue cast, is that right?

A Vi,

Q. Will you tell me who Genoco is, or whether they
are incorporated or what it is?

A. T could not tell you that. The Augustine boys are
distributors.

Q. Do you know whether there is a company by the
name of Genoco?

A. No, T don't know. They are distributors.

Q. Augustine Brothers are distributors then, and do
you know whether they are distributing gas that is man-
ufactured by a company that is well known?
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A. Noj; that is their own name; that is a trade name.
Q. Taken by the Augustine Brothers?
A. Yes; that is a trade name.
Q. Do you know—If you do not you need not answer
—Do you know whether the gas called Genoco is a gen-
erally sold gas?

A. Well, it is Mexican petroleum, so they tell me, and
that is a good gas.

0. Do you know whether it is a generally sold gas
and advertised ? ‘

. Well, it 1s sold quite a bit T guess at some places.

A
Q. Tell me what stations you know that sell this gas?

A. Well, there is Powell at Clarksville, near Prince-
ton.

Q. Wes,

A. And there is one down the River Road. I do not
know who has got that, I can't tell you; and there is
one on the River Road, and there is several around
Trenton, but [ cannot tell you.

Q. You know of two?

A. T have seen several of them around the city but
it 1s beycnd me to tell you.

Q. What is the color of the gas that is sold from these
Genoco tanks that you know about?

A. Some of them has blue and some of them has
white.

Q. And do those tanks or pumps have Genoco signs
on them?

A YES,

Q. Have you seen them?

A. Yes. There is one down the River Road—VYes, |
have seen them with Genoco signs on.

Q. Where did you see them?

A. Down the river there is one.

Q. Well, where?

A. T think his name is Harry Wharton, down near
Titusville. 1 think that is his name. [ ain't telling you

40 that to be the truth, but I think so'to my hest knowledge.
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(. And then, so far as you know, the Genoco gas is
a g;as sold under a name taken or assumed for this pur-
pose by the Augustine brothers, as you call them, and
is not a manufactured gas by a manufacturing gas or
gasoline company, is that right?

A. Well, it is manufactured hy the Mexican Petro-

leum Company.
0. Do you know where the Genoco gas obtains its

gasoline from?

A. No.

Mr. Herr—If the court please, I do not see the
relevancy of this as cross-examination. [t seems
to me it is going far afield to inquire about the
manufacture and production, with which this man
has nothing to do, and asking about the financial
status.

The Court—The question has been answered in
the negative, so it is entirely harmless.

Q. You were present at the trial of the State against
you on a complaint made by Mr. Brooks, were you not?

A. Yes.

Q. Mr. Augustine was a witness for you?

A W,

Q. To refresh your memory, do you recall Mr.
Augustine's statement that he colored the Genoco gas
himself ?

Mr. Herr—I object to that as not proper cross-
examination. It is irrelevant to the testimony that
the witness gave in the examination in chief. It
has nothing to do with this issue, what the wit-
nesses testified to at the former trial where the
State was the plaintiff and this man was the de-
fendant.

The Court—What have you to say, Mr. Able?

Mr. Able—I say it is immaterial.

The Court—Then strike it out.
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Q. You know it to be a fact, however, that there is
what you call white gas called Genoco and a blue gas
called Genoco and that you sell the blue gas?

A. Blue and white both—or try to. I don't sell it
since the trial; I don't sell much since the trial.

Q. Do you know this gentleman sitting here, Mr.
Warren F. Brooks?

A. They tell me he is Mr. Brooks. T only seen him
on the run one time at my place; that is the only time

I seen him.

Q. You never had any acquaintance with this man?

A. No, and dont want any. Ile seen me coming and
he flew and got into his car.

Q. You had no words with this man before you were
arrested under this statute which was read to the court
and jury this morning?

A. [ only seen him that one time.

0. You did not know him and so far as you know he
did not know you?

A. He did not want to know me.

Q. Do you attend to the selling of all the gas that
comes from that tank?

A. No.

Q. You have people to attend those tanks have you?

Ay Wik,

Q. And do you on occasion have people go out and
serve gas, that do it in a friendly way, that you do not
pay them for it?

A. Yes, I have.

Q. And they all do it for you?

A, T have had them do it, and at most any station peo-
ple will do it.

Q. So when they go out to the pump and sell gas out

they are serving you, is that correct, out of these tanks?

A. They are serving the car that is out front.
Q. For you?
A. 1 suppose it is for me, certainly.
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0. How many tanks have you in all?

A, Well, [ have got ten at present. I had twelve, but
after this trial the Standard took their pumps out and
now it leaves me ten.

Q. You have ten at present?

A Wes

(. How many did you have during the month of
Mazrch, 19307

A, After the second of March I had twelve.

Q. And, if y
placed on top of this tank that you are talking about?

A. About three weeks after the pump was put in.

0. And it was put in on the second of March?

A Vs,

(). Was there any distinguishing feature about that
pump which would indicate the kind of gas that was
heing sold therefrom when you served the public?

A. The pump was a different color and the gas was
on a greenish blue, where theirs was on a true blue.

ou know, when was the word “Genoco™

[For three weeks was there any sign of Genoco?

No; there was no bulb there.

There was no sign on the pump at all?

No; they did not have any bulb there.

New, you have stated that your sales of Genoco

us the exact name, will you?

Genoco.

Now you say your sales from the Genoco gas

depreciated in amount since you were charged
under the complaint and indictment ?

A. Yes. T will say I lost pretty near all my business.

Q. How about your general business, has that kept
up’

A. 1 do fair, but when people thinks you are a hoot-
legger they don't want nothing to do with you, the way
['was represented here as being a bootlegger and selling
“gyp” gas, and of course that done me lots of harm.

Q. You have a Standard tank haven't you?
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A. Noj; they took it out after the trial, and they
would not have it there. ‘T'hese people represented me ;\’&
a crook and they took their gas away from me.

Mr. Able—I move to strike that statement from
the record.
The Court—It may be stricken out.

Q. Now, Mr. Hafner, will you please respond to my
questions ?

A Wes, I il g o,

0. You say you no longer sell Standard oil?

A N,

Q. Will you enumerate the kind of oils and gas you
do sell?

A. T sell Gulf, Atlantic, Tydol, Pan-Am and Genoco.
I guess that is all.

Q. How many?

A. Four or five different kinds.

Q. And you have two pumps for one kind of gas?
A, s,

Q. Were you selling what you call Genoco gas prior
to the time that you put that pump in?

A. T sold the white gas ever since July, 1929.

Q. These sales slips which you have presented here
that are antecedent to March 2, 1930, were all of white
gas, is that true?

A. Well, whatever it 1s, yes.

Q. What is that?

A. Of course there is some blue there. ‘They start
in—I forget just where, but you have got them in front
of you there.

Q. When did your sales of blue gas commence’

A. Not until I got the pump in.

Q. And that was March 2, 193072

A. Yes, and they were there, they claim, on the
third, but I did not see them.

Q). T'hen the sales of this gas that you have produced

the purchase slips for took place prior to March, 19307
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A. Well, they are dated. That is the best T can tell
There is some afterwards and before. We sold

you.
2 little Dlue but very little blue.
(). Where did you have the blue at that time, in what

kind of a tank?

A. Right where it is now.

Q. It you did not have the tank before March 2,
1930, you could not have sold it.

A. Until we got the blue pump put in.

(). Then you have never sold any Genoco blue gas
prior to March 2, 1930, and these sales slips that you
have here prior to March 1, 1930, would relate to white
gas and have no relationship to blue gas whatsoever ?

A. No, no relationship to the blue until after March
second.

Q. When you purchased the white gas, as you call
it, and when you purchased the blue gas did you dif-
ferentiate the price any, did you pay a different price
for that?

A. No, just the same.

0. And these sales that you have here, or purchases
of gas for sale, rather, represent, do they, white and
Dlue gas?

A. That is after March second.

0. How are you able to say how much of this gas
you purchased as indicated by these slips indicated blue
gas’?

A. T could not say. That would be hard for me to
say, because after the trial my gas just fell off, and
that is all T know.

Q. You have white gas and you have blue gas, and
cach one of those slips after March 2, 1930, represents
white and blue gas?

A. Yes. I bought very little blue.

: Q. Now, will you tell us, and tell this jury and the
Court, how much of that gas is blue, that you hought,
and how much of it is white?
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A. Well, that is hard to tell hecause it has no mark
to represent blue or white.

Q. You cannot tell?

A N,

Q. Then if all these slips prior to March 2, 1930
were for white gas, and if it should appear, as it does
from the papers that you have that the purchases of
gas were so much more before you bought the blue gas
than they have been since, why do you seck to charge
these defendants for the loss, which you are unable to
say how much it is?

Mr. Herr—I would like to have that question
repeated.

Mr. Able—It was complicated and I will strike
it out.

The Court—All right.

Q. You have made a claim for reduced sales in gas.
You have produced purchase slips of gas that ante-
dates March 2, 1930, before you sold any blue gas?

A Mes,

Q. And since that time the slips represent white gas
and blue gas?

A. And blue gas.

Q. Now, I say why do you seek by presenting these
slips to claim damages for loss of the sale of blue gas
in this suit?

A. Well, it is the Genoco products. They hurt the
Genoco business, no matter whether it is white or blue
or green; they wrecked the Genoco trade, they ran the
Genoco trade away when they called it “gyp" gas, that
hurt me.

Q. You have stated that your loss was a certain

amount, the amount of sales being reduced on your sales

of Genoco gas since you were arrested. What have

you to say about the other gas which you were selling?
A. Well, it hurt my business in general.




WILLARD HAENER—CROSS. 59

0. You do not sell so much of any of it, is that right?

A. No, sir, not so much.

(. And you do not attribute any of the loss to busi-
ness conditions but you think it was all because of this
suit having been brought against you from a criminal
angle, is that right?

A. That is the way I feel about it.

Q. And business depression makes no difference in
your husiness, is that true, is that the way you look at it?

A. Well I look at it that the trial hurt me.

Q. I show you a photograph which purports to be
another and a different photograph of your premises,
and which will he marked—

(Photograph referred to marked D-1for identifica-

tion. )

(). —D-1 for identification, and would inquire
whether that is an exact reproduction of your premises,
including the tank which has been under consideration,
with the exception of the gas which is in the top?

A No.

Q. It 1s not?

A. No. Somebody has painted yellow around the
bottom of this with chalk or took the picture and col-
ored this up.

Q. Is that a fair representation of it?

A. No; that den't look nothing like mine.

Q. Nothing at all?

A. No.

Q. Well, this is blue where yours is blue, is it not?

A. Yes, but they have yellow around here (indicat-
imng). ‘That is that camocuflage you have been talking
about. Somebody has tried to camouflage this.

Q. Is there a yellow mark there?

A. Yes. Can't you see it?

Q. No, I do not, but it may be there. You say that
is not a representation of your place.
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A. Of course it is my place and my pump, but they
have used yellow chalk on top and yellowed it all up
all the way along down the pump.

Q. That is your pumps?

A Vs,

Q. But you say this is—

A. That is that camouflage you talked about.

Q. You say that has been—

A. Done by chalk or something; T don't know what.

Q. It has been colored?

A. Yes, since the picture was taken.

Q. Is there any other place it has heen colored?

A. T don't see any. Otherwise, outside of that, it
looks all right.

Q. Is that a fair representation, except for what you

have just stated, of your place since you were arrested?

A. Well, when that picture was taken it was all right,
but it ain't like it is now, because the Standard pump is
out there now. At the time that was taken it was all
right.

Q. In all particulars except what you have called a
little yellow mark at the bottom there—

Yes; that don't belong there.

. —that 1s a reproduction?

. WEs, $i,

. I take the liberty of showing you what purports
to be another photograph of a part of your premises,
particularly that part which contains the pump under
consideration, and would inquire whether that is a cor-
rect representation of the location and appearance of
your pump without coloring of any kind at the time,
March 3 and March 12, which are the dates when you
were complained of having made a breach of the law
of this State.

A. That is the pump when it was first put in, alter
they sent the pump to me.
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0. Then that would be a correct representation be-
forNe you were arrested and before the Genoco sign was
put on the pump?

A. That was before they sent that sign, yes. That
is the way they come, and there was a cap here (indicat-
ing) and they took that off and put the bulb on.

Mz, Able—This will be marked for identification.
(Photograph referred to is marked D-2 for
identification. )

Q. There is no coloring of any kind on this picture,
is that right ? .

A. No.

0. So you would not question its authenticity at the
time it was taken? ;

A. Noj; that is all right.

Q. Was there at any time a complaint made to you
by letter of your selling gas from this pump?

A. Why, a Mr. —— whatever his name 18, there,

wrote me a letter.
Q. Have you that letter?
A, No.
Q. What did you do with it ?

. I do not know where it is.

(). You have no knowledge of where it is?

A. Neo.

Q. I show you what purports to be a copy of a letter
dated April 3, 1930, and, which is marked—

(Paper referred to is marked -3 for identification.)

Q. —D-3 for identification, and would nquire
whether you received the original of which that is a
copy ?

A. (After examining paper.) Yes, to my best
knowledge that is about the same thing.

Mr. Able—If you honor please, we will offer in
evidence the photograph marked D-2 for identifica-
tion and also the carbon copy of the letter dated
April 5, 1930, marked D-3 for identification.
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Mr. Herr—If the court please, I heard some-
thing just before recess or just after recess ahout
the production of the original. I want the originals
produced.

Mr. Able—We call for the original from the
man who said he received it.

Mr. Herr—That is no call for the original. You
have got to serve me with written notice hefore the
commencement of the trial, for the production of
the original, and unless you do that you are harred
from proving it by any other means.

Mr. Able—We take issue upon that statement
of the law and we offer this carbon copy at this
time. I think it has been decided, I am not sure
about in New Jersey, but [ know it has been de-
cided more than once that a carbon copy is not a
copy and it becomes an original because it is made
with the same stroke, at the same time and under
the same circumstances, and he has stated that it
is a carbon copy of a letter which he received and
I think upon that ground it is admissible.

The Court—1I think so.

Mr. Herr—I pray an exception.

The Court—It will be allowed. You make no
objection to the photograph?

Mr. Herr—I make the further objection, how-
ever, at this time, that counsel cannot introduce
anything while my case is pending.

The Court—That may be true, that the offer is
out of order.

Mr. Herr—And if your honor will allow me I
would like to produce some law over night on the

point of this carbon copy. My understanding of
the law is contrary to that stated by counsel. He
argued to the contrary when I offered the carbon

copy of the warrant.
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The Court—No. His complaint was that the
copy was not a carbon copy. Are you insisting
upon your objection upon the ground that it is of-

fered out of order?

Mr. Herr—1I insist on that also.

The Court—-I suppose that is well taken.

Mr. Able—If your henor please—

Mr. Herr—TI might say that if Mr. Able had not
heen so technical this morning [ would be glad to
admit all this stuff.

Mr. Able—If your honor has not already ruled,
[ would like to be heard with regard to the admissi-
bility of that carbon copy on cross-examination. [f
you have ruled I will simply abide by it and leave
it until another time.

The Court—Well, I will sustain the objection
to it at the present time.

Mr. Able—All right. We will not take the time.
[tis simply shut out because it is out of time.

The Court—That is all I am saying at the pres-
ent time.

Mr. Able—And in regard to the photograph I
suppose there will be the same ruling ?

The Court—Yes. Do you object to the photo-
graph also, Captain Herr?

Mr. Herr—Most assuredly.

The Court—Then there will be the same ruling,
as far as being out of time.

Mr. Able—All right.

0. Did you receive from either of the defendants or
anyone in their behalf a complaint that you were sell-
mg illegally a gas or fuel oil which purported to bhe
sunoco oil hefore you were arrested ?

Mr. Herr—I object to that question. I under-
stood Mr. Able limited me to the time prior to the
alleged acts in the complaint.

(After argument.)
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The Court—I will overrule the objection.
Mr. Herr—May I have the question?
want to make a further objection.
(Last question read.)

[ may

Mr. Herr—Now, if the court please, I think you
limited me this morning to such things as took
place prior to the sale alleged in the complaint.
Now, if it 1s going to be opened for the defense to
go into that I suppose it is also open for me?

The Court—That had to do with the question of
the photographs, did it not?

Mz, Able—Yes, sit.

(After argument. )

The Court—I will overrule the objection to the
present uestion.
Mr. Herr—I pray an exceptiot.
(Last question again read.)
A. Mr. Backes sent me a letter.

Q. Was the effect of that letter as I stated in my pre-
ceding question?

20

Mr. Herr—I object to that.

That is asking for
a conclusion.

Counsel cannot do that.
The Court—It is cross-examination, so [ will
permit that question.
Mr. Herr—I pray an exception.
The Court—Note an exception.
(Last question read.)
30 A. What effect of the letter?

The Court—I do not know that the witness
would hardly understand the question in that form.

Mr. Able—I will withdraw the second question.
He says he received a letter from Mr. Backes.

Mr. Herr—If counsel will let me have the let-
ter and Mr. Haflner's answer—

Mr. Able—Tt is open. It lays there on the desk.
Mr. Herr—Maybe after I have considered it
over night T will be ¢lad to admit it in the morning.
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Mr. Able—Go ahead, captain.

Mr. Herr—Where is the answer?

Q. Now, with regard to this loss of profits which you
allege, will you tell us what the profits on the Standard
oil tank were prior to your arrest on this complaint ?

A. 1 used to sell about three or four hundred gallons
a week of Standard before the trial and shortly after-
wards they took the tanks away.

Mr. Herr—I will admit that in evidence, if the
court please, and would ask that it he marked and
admitted.

The Court—You cannot do that. Mr. Able will
have to decide that question.

(). Have you got any slips similar to these which yov
produced here this morning with regard to the Genoco
gas?

A. Of the Standard?

0), Wes.,

A. T guess T have got some of them around.

Q. Where are they?

\. Home.

0. Have you got the slips for the same time that you

produced this morning, for sales of Gulf gas?

A. T have some of them home, yes.

Q. What was the average amount of Gulf gas sold
“hefore you were arrested?

A. 1 do not know. I would have to look up my bills.

Q. You do not know what the average was before
and since with regard to Gulf?

A. No.

Q. What about the average sales of Pan-Am hefore
and after your arrest?

A. Well, it all fell down in general.

Q. And that you ascribe to the fact that you were
arrested for the cause mentioned in the complaint which
was made before the justice of the peace, is that right ?

A. How is that?
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Q. You ascribe the loss all because you were arrested

under this complaint made hefore the justice of the
peace?

A. I would feel that way. I do not think it done me
any good.

Q. That is the way you look at it?

A Ve,

Q. You do not concede that a depression in husiness
would have any effect upon your gas sale?

A. T do not feel that way.

Mr. Herr—May [ have these letters marked he-
fore recess?

The Court—"They have not been offered.

Mr. Herr—The carbon has been offered.

The Court—I ruled it out and unless they re-
offer it will be out.

Mr. Herr—I ask counsel to keep these letters
in court so [ can offer them miyself.

Mr. Backes—We will do what we want with
them.

Mr. Herr—If it is necessary to serve a subpcena
to get them I will do it, but I thought you would
be gentlemen enough to produce them on request.

Mr. Backes—I think counsel should be instructed
to be the least bit courteous to the other side. Some
of these remarks are unfair.

(After discussion.)

30 (Adjourned until Wednesday, December 10, 1930,
at 10 o'clock in the forenoon.)

Willard Hafner, the plaintiff, resumes the stand.

Cross-examination continued by Mr. Able.

Q. Mr. Hafner, I believe it was testified by you that
you sold a white gas which you termed Genoco and a
blue gas which you termed Genoco?

A Yes, Silie

Q. Did you sell them both at the same price?

40
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A, Ve, s, v
). Both at the same price from your tanks?
At that time I didn't, but I do now.
At that time you did not, but you do now?

[ do.
When you purchased you paid the same price for

hoth kinds of gas?

A. T used to pay a cent more and—

Q. Does your statement that you have presented here
hefore the court show that you made certain purchases
of your distributors, Augustine I believe the name is,
and show any differentiation in price between the white
and blue gas?

A. No.

Q. It was so many gallons at so much a gallon?

Ay, Vs, Silir,

0. And so far as they are concerned it shows you
paid the same for the white as you paid for the blue gas?

AL Vs, si

Mr. Able—That is all.

Mr. Herr—I would like the letters which were
here yesterday, if the court please.

Mr. Backes—What do you want?

Mr. Herr—I want both of them.

(Papers produced.)

Redirect examination by Mr. Herr.
Q. Now, I ask you if that (indicating) is a copy of
aletter that you received ?
A. To my best knowledge it is.
Q. (Indicating.) And is that the answer that you
sent to that letter ?
A. Yes.
Mr. Herr—I offer hoth papers in evidence.
Mr. Able—Now, if your honor please, without
raising the particular objection, we understand that
the matter of these papers going in out of time is
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now waived. That cbjection was made yesterday
and they were excluded on the offer of the defend-
ant, and counsel now hands them to the same wit-
ness and waives his objection as to their heing out
of time.

The Court—They would not be out of time, as
far as he is concerned, for he is offering them.
They are being offered now as his evidence.

Mr. Able—I just want it to be known to the
court that the papers are the identical ones that
we offered yesterday.

The Court—VYes.

(Papers referred to are marked, respectively,
Exlibit P-9 and Eahibit P-10.)

Q. Now, I show you a photograph and ask you if
that shows the pump in question as it was on the third
and thirteenth day of March, 19307

20 AL WYies, sir,

Mr. Able—I believe this is the identical photo-
graph that we called to his attention yesterday.

The Court—Was that not admitted yesterday?

Mr. Herr—It was just marked for identification.

Mr. Able—I do not recall whether it was ad-
mitted or not, but it was the identical photograph
that was presented yesterday.

Mr. Herr—I offer it and ask to have it marked.

The Court—Do you object to its admission now?

Mr. Able—No.

(Photograph referred to is marked Evhibil
P-11.)

Q. Now, showing you FExhibit P-11, T ask you

whether or not this pump of yours on the days when you

were alleged to have been selling Sun gas had any—
Mr. Able—I understand you refer to the pic-
ture marked Exhibit D-11.
Mr. Herr—P-11.
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Mr. Able—Has there been such picture offered
here?

Mr. Herr—Yes, this one right here.

Mr. Able—Have there been eleven exhibits of-
fered?

The Court—I did not think so, but if that is so
marked I suppose there have.

Mr. Herr—I will reframe the question.

Q. Point out on the blueprint on the wall—

Mr. Able—Before that question is answered may
I hear the question read?
The Court—The question was withdrawn.

Q. Point out to the jury what part of the pump was
entirely missing from that pump on March second and
March thirteenth.

A. (Indicating.) Why, this here; that was not on
there.

Q. No part of it?

A, No part. It was off right there (indicating).

Q. Now, I show you Exhibit P-10 and ask you whose
name was signed to that letter?

A. When I received the original letter?

0), Vs

A. I am sure Mr. Backes' name.

Mr. Herr—This letter is dated Trenton, N. J.,
April 5, 1930.

(Mr. Herr reads Ealubit P-9 and Exhibit P-10
to the jury.)

Q. Mr. Able asked you something yesterday about
volunteers working around your station. State what
authority those people had?

A. They did not have any.

Q. Did you ever give anyone, during the period from
March second to March thirteenth, 1930, inclusive, au-

thority or permission to represent you in the sale of gas?
A. No, sir.
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Q. Do you remember seeing any photographs taken
of your property by Mr. Brooks?

A. T seen one taken by somebody. T could not say
who it was.

Q. When was that?

A. T think about the twelfth or thirteenth, somewhere
along there, of March.

Q. Can you recall from memory any customers that
you lost as a result of the former trial?

A. I can recall several, some I do not know by name,
I lost a man named Young, and one named Prall, and I

lost a man from Pennsylvania who used to come over
with a drum and get fifty gallons at a time, and num-
erous different ones that would stop there, and when
they heard tell of it they would not buy off of me.

Recross-examination by Mr. Able.

Q. Heard tell of what?

A. Well, as it was described, “gyp gas.”

Q. Well, it was not a regularly recognized gas, was
it, as far as the public knew? '

A. I cannot answer.

Q. Now, you recall having stated on cross-examina-
tion yesterday that you permitted people to attend those
pumps that you had there, some of whom were not un-
der your pay but you consented to their drawing gas
for other people, did you not?

A. T never stopped them but I never gave them any
permission.

Q. Then they have done so with your knowledge,
have they?

A. Yes, they have.

Q. You received the money from those people that
delivered gas under those circumstances ?

A Wes,

Q. You raised no objection to them for having made
the sale?
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A. No, sir.

Q. Now, this photo which is marked Exhibit P-11,
when did you say that that was an exact counterpart of
conditions that existed at your place?

A, What date?

0. Yes.

A, Well, T can't just answer what date, but I think
around the twelfth or thirteenth or sometime.

0. Do you know when that photograph was made?

A, Well, T seen a fellow had a camera in his hand.
That is all T could see.

(). When did you put the top on this pump?

A. About three weeks, as near as I can recollect,
after the pump was put in.

0. About three weeks, as near as you can recollect?

A. Yes.

0. That would he twenty-one days after March sec-
ond?

A. Yes.

0. Do you recall having offered in evidence on the
trial of the criminal action in this matter a photograph
which had a globe on the pump and removed from the
photograph to represent the exact way it appeared at
the arrest ?

A. No.

Q. Do you remember offering such a photograph
yourself ?

A I didn't offer any, I don't remember any, not at
the arrest.

Mr. Able—That is all.

Ralph Berger, sworn for the plaintiff.
Direct examination by Mr. Herr.
Q. Mr, Berger, where do you live?

A Ringoes.
Q. How long have you lived there?
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A. About thirteen years.
Q. Are you acquainted with the O. K. Service Sta-
tion?
o A g,
. Did you use to purchase gas there?
o I sl wley
. Did you purchase gas there in March, 1930°?
Wes. |
. What kind of gas did you purchase?
. Genoco.
Did you make any inquiry at the service station

>

O >0 P00

as to whether it was any other gas?

A. T simply asked what kind of gas he was putting
in and he stated that it was his own blue gas.

Q. Did you ask him if it was any specific kind of
gas?

A. No, I did not. I-— No; I did not.

Q. Did he make any statement to you about it not

being a particular kind of gas?

Mr. Able—ODbjected to.

Q. Tell us the conversation you had with the service
station man.

The Court—How would that conversation bind
the defendants? Unless this conversation was in
the presence of a defendant it would have no hind-
ing effect upon them.

Mr. Herr—It is just an offer to show the trade
knew what kind of gas they were buying and that
he did not misrepresent it.

The Court—No, but you asked for the conversa-
tion. That conversation would not be binding at
all upon the defendants.

Mr. Herr—1I think it would upon the ground it
is collateral to the issue, but I will withdraw the
question. That is all.

Mr. Able—No questions.
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Frank L. Miller, sworn for the plaintiff.
Direct examination by Mr. Herr.
(. Mr. Miller, where do you live?
A. Ringoes. e

). How long have you lived there?

A, About twenty-six years.

0. Did you purchase gas from the O. K. Service
Station in March, 19307 10

A, Weesh B,

(. Did you purchase from this pump that has been
talked about in this trial?

4, Wy Siie,

0. Did you know what kind of gas you were pur-
chasing ?

A, Vies

0. What kind was it?

A. Genoco.

Cross-examination by Mr. Able.

(. What was the appearance of the pump from which
you purchased the gas?

A, It was a blue pump, blue gas.

0. Are you familiar with the appearance of the
Sunoco pumps ?

Al Yes; T have used Sunoco gas.

Q. Did this pump look like a Sunoco pump?

A, Well, a little, yes.

Q. And unless you were told, if you drove up and 30
procured gas from that pump would you believe you
were purchasing from a Sunoco pump?

A. Well, T do not know that T would.

0. Why? You said it looked like one.

A. Tt looked like one, but Mr. Hafner told me that
he could not get Sunoco gas; that he had tried one time
0 get Sunoco gas and he could not get it at that one time.

g
. What else did he say?
A. That was all.
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Q. How did he come to tell you that he could not
get Sunoco gas’?

A. Well, I had used Sunoco gas and I asked him if
he could get it and he said no.

Q). What was the occasion of your asking for his
gas’

A. Well, I dont know. I just seen he had this gas.

Q. Did you want Sunoco gas?

A. No; I was not particular about it. I had not heen
using Sunoco gas for a while.

Q. And when you drove up to get gas you say it
appeared to be a Sunoco pump as far as you were con-
cerned; it impressed you as being a Sunoco pump, is
that right?

A. I don't know as it did.

Q. Didn't you inquire of him whether he had Sunoco
gas when you saw this pump?

A. T just do not remember.

Q. You do not remember ?

A. No.

Q. There was some occasion for this conversation
about Sunoco gas between you and Mr. Hafner, was
there not ?

A. At what time do you mean?

Q. At the time of the conversation which you have
related.

A. Some time previous to this.

Q. In other words, you asked him if he had Sunoco

gas and he told you he tried to get it but could not get
it?

A. That was previous to this.

Q. And then afterward you drove up there and you
saw the pump and it to you appeared like a Sunoco
pump, isn't that correct?

A. Well, it looked a little like it in appearance, yes.

Q. And, having that appearance to you, did you not
then inquire whether or not he had procured Sunoco,
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following the conversation you had previously had with

him?
A. He told me it was Genoco.
0. Didn't you ask him whether he had Sunoco when

you saw this pump?

A, I do not recall that I did.

(). Do you recall that you did not ask him?

A. I don't think I did.

(. Did he volunteer the fact when you drove up there
that he had Genoco.

A. T asked what kind he had and he said “Genoco."

Q. Wasn't there anything mentioned about Sunoco
at that time?

A. [ do not recall that there was.

0. You made this inquiry because of the appearance
of the pump, did you not?

A, Well, I suppose I did, yes.

Mr. Able—That is all.

Redirect examination by Mr. Herr.

Q. You saw there was new gas there?

A, Wi,

0. And when you talked about Sunoco to him how
long hefore this was that?

A. Oh, it was quite some time previous; I do not
know just how long.

Q. Well a year or more?

A. Oh, I suppose six or eight months, likely. 30

Q. And there was no hesitancy on Mr. Hafner's part
in telling you it was Genoco ?

A. No.

Q. And no attempt made to deceive you?

A, No.
Q. Now, you are acquainted with the Sunoco gas
stations hetween here and Ringoes, are you not?

A, Yes,




76 WALTER AUGUSTINE—DIRECT,

- Q. And they all have displayed in very large signs, do
they not, the word “Sunoco?”
Mr. Able—I do not see the’ relevancy of thi,
[t is leading.
Mr. Herr—I will withdraw the question.
Q. State, if you can, how Sunoco gas is advertised
at the points where it is sold, as you have observed it? '
Mr. Able—I object to that as irrelevant.
The Court-——Objection sustained.
Mr. Herr—I pray an exception.

10

The Court—An exception may be noted.
Q. How did you find Genoco gas as to quality?
Mr. Able—That is objected to.
The Court—What is the relevancy of that?
Mr. Herr—I will withdraw the witness if coun-
sel objects to it.

Walter Augustine, sworn for the plaintiff.
Direct examination by Mr. Herr.

Q. Mr. Augustine, are you in the gasoline business?
ANES ST

Q. Are you acquainted with the Sun Oil Company
tanks ?

A. Yes, sit.

Q. And are you also acquainted with the tank that

Mr. Hafner was using on March second and thirteenth,
19307

A, ViEs, S

Q. I wish you would point out to the jury the dif
ference between the two tanks.

A. On the chart?

Q. Yes.

A. (Indicating.) 'The tank Mr. Hafner has over
there is a little bit different, here. ‘I'his has about, |
imagine, four or five inches of yellow in here (indicat
ing), where the tank Mr. Hafner has has only two
inches of yellow around that band in here underneath
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the bowl; and from there on down it is all blue, or it
was at the time when Mr. Hafner was arrested. From
there on down to the base it is all blue. And the top,
from here on around, is all yellow as far as here, and
around the globe on the tep it is black instead of yellow.
And it has no sign in here. It has just a plain band all
the way and blue from this band down to the basin.

(. What does the sign that you have pointed to rep- 10
resent on the Sunoco tank, what does it read, down on
the main body of it?

A. It has no sign at all. = It is just plain blue paint.

0. Yes, but on the Sunoco tank itself what does the
sign say?

A. “Blue Sunoco.”

Q. Is it painted in letters legible to read?

A Ve
. Who installed the Hafner pump?

¢

N
= O

. il

—~
-

. When did you put it in?

. About the second of March, 1930.

. Do you know when gas was put in it?
. About the third, T think.

Do you know who furnished the globe?
iiest

A
0
A
Q.
x'\\,

U

Jo you know the date it was furnished?

A It ‘was furnished about three weeks after it was
mstalled.  We were all out of globes at the time we
installed the pump. 30

Q. Where did the pump come from?

A. The Wayne Pump Company in Philadelphia.

Q. How was it procured?

A. By a truck; we went after it with a truck.

Q. Is that a standard pump with the Wayne Pump
Company ?

A Yes.

0. How do they ship it as to color?

A, Tust exactly as it was installed.
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Q. Do you know whether that is a stock pump or
stock color with the Wayne Pump Company?

A, Nes

Q). Tsii?

A s, G

Q. What words did the globe have on it when it was
placed in position ?

£y MCemoe,

Q. What is the difference between the color af Sun-
oco gas and Genoco gas?

A. Well, the Sunoco is a little more blue than the
Genoco. Genoco is kind of a green blue.

Q. Is there enough difference in the color to differ-
entiate the two?

A, Yes,

Q. Do you know of other places where this same type
of tank is used?

A. Yes, sir.

Q. Have you made it a point, as you have driven
around the country, to observe gas tanks?

A. Do you mean as to the color they paint the pump?

Q), Ves

A Wes,

Q. How many pumps have you seen of a similar na-
ture to this used by Mr. Hafner?

A. Well, T seen several of them in the city of Trenton.

Q. What color gas do they dispense?

A, Bileie.

Q. And is all that gas dispensed by your firm?
A. No. ,
Q. How many other firms do you know using this

same type of tank?

A. Well, T know one firm in particular is using the
blue gas and a pump painted similar to the ones that the
Sun Oil Company has.

Q. Do you mean identical in color and structure?

A. Close to it.
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(). Where did Mr. Hafner get the gas that he was

using >

A. From my brother.

(). Was that your brother's own business?

A. My brother's own business. I solicit the business
and install the pump and then I turn it over to my
hrother. That is his territory to work in.

0. Do you know how many pumps you have out?

A, Well, T could not tell you just exactly how many
hut [ presume about thirty or thirty-five.

Mr. Able—I object, if your honor please, be-
cause it is immaterial to the issue being tried.

The Court—The question was answered. Do
you meve to strike out the answer ?

Mr. Able—Yes.

The Court—The answer may be stricken out.

0. Did you have some trouble with the Sun Oil Com-
pany?

AT did.

Mr. Able—I object to that, if your honor please.
Whatever trouble he may have with the Sun Oil
Cempany would not have anything to do with a
suit between this man Hafner and an agent of the
sun Oil Company.

Mr. Herr—You better argue that point in cham-
bers, because I want to prove certain things and
[ do not want to state them before the jury to the
detriment of Mr. Able until his honor has ruled.

The Court—Are you going further with the
present line?

Mr. Herr—Yes. I want to prove what steps
were taken—

The Court—I will hear you in chambers.

(Court and counsel retire to chambers.)

Mr. Herr—I propose to prove by this witness
that the same identical oil pump has been placed
all ahout the city of T'renton and as a result of

30
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that the Sun Oil Company had him arrested and
indicted and that at the trial the jury was directed
by the court to bring in a verdict of not guilty.

Mr. Backes—Let me say something about that,
your honor. He was indicted jointly with another
man who was convicted. The direction of verdict
was made by Judge Robbins purely on the ground
that the indictment was improperly drawn. This
matter has again been brought to the grand jury
of Mercer County. ' The case itself has not been
disposed of. I say that such an issue as that is
absolutely immaterial to this matter here.

Mr. Herr—My understanding was that the other
gentleman who was convicted was convicted be-
cause he put other gas in your tank.

Mr. Backes—That is correct. This man Augus-
tine came in and put his gas into our tanks and we
had them both arrested. The indictment was im-
properly drawn and as a result of that fact Judge
Robbins directed a verdict in favor of Augustine
and the other man was convicted.

The Court—In this particular case the gas was
actually put in your tanks?

Mr. Backes—Actually put in our tanks by these
people.

Mr. Herr—If that is true I will not press that
question.

The Court—I doubt whether it would have any
relevancy anyway.

(After discussion.)

Mr. Herr—While we are here we might as well
settle another matter. The Sun Oil Company ad-
mits that the complaint and warrant and indictment
were sought at their instance.

Mr. Able—We are not making any admission
at all.  All we admit is that this man Brooks made
a complaint, as he had a right to do. I think any
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court will support that statement. And if he did
not do it maliciously and if he had grounds recog-
nized by law to do it we are not to be held.

The Court—Are you making any distinction be-
tween Brocks and the Sun Oil Company? Are you
denying Brooks is your agent?

Mr. Backes—No.

Mr. Able—He was employed by the Sun Oil 10
Company and his attention was called to this fact
and he ferreted it out and took it up with the at-
torneys to see whether or not this man had a right
to do what they thought was wrong.

The Court—Was he acting as agent for the Sun
Oil Company ?

Mr. Backes—Oh, certainly.

The Court—Then if he is chargeable in damages
the Sun Oil Company would be, would they not ?

Mr. Backes—Certainly. He was an agent of 20
the Sun Oil Company; he was their salesman.

Mr. Able—I am not so sure that this thing could
be charged onmto the Sun Oil Company. As a
matter of fact it might be but I am not sure of
that.

Mr. Herr—And you want me to prove that?

Mr. Able—It is one of those cases where you
have to prove your case.

The Court—If you admit agency, what is there
to prove ? 30

Mr. Able—This man was their agent. 'The
question is whether he was an agent for this pur-
pose or not, but as a matter of fact we can admit

that; it does not change the issue any at all.
The Court—DBut it does the question of respon-
sibility,

Mr. Able—If there is any responsibility, of
course.
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Mr. Herr—I am asking now whether you stand
by the answer.

Mr. Able—Yes, we do stand by our answer,

Mr. Herr—And by the statement made a few
minntes ago, that you admit that the complaint and
warrant and indictment were sought by the Sun
Oil Company ?

Mr. Able—Were made by Brooks.

Mr. Herr—DBy the Sun Oil Company ?

Mr. Able—No; we do not admit that.

Mr. Herr—Your answer says that Warren
Brooks as agent of the Sun Oil Company made the
complaint. Now my contention is—

Mr. Backes—Then what is the use of proof of
it?

Mr. Herr—My contention is that that is an
admission in your answer that the Sun Oil Com-
pany knew about and authorized the action of
Brooks. And T understand now that your posi-
tion is that whatever Brooks did is Brooks' busi-
ness and the Sun Oil Company does not assume
responsibility for it.

Mr. Able—I do not know as that has anything
to do with this issue being tried, whether they as-
sume it or whether they do not, but if I was Brooks

and was working for them I would want them to

assumne it.

Mr. Backes—I think the answer admits all that.

The Court—It is a question of whether you are
admitting agency.

Mr. Able—This man was the agent of this com-
pany at that time.

(After discussion.)

The Court—'T'he answer admits that Warren I
Brooks, as agent for the Sun Oil Company, made
the complaint against Hafner. ‘Then if there is an
issue against one it should be against both.
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Mr. Herr—I suppose, under the law of New
Jersey, in order to charge a corporation with the
act of its agent it must be shown that the corpo-
ration somehow or other authorized or directed it.

Mr. Backes—It is admitted in the answer.

The Court—They admitted that Warren F.
Brooks is agent for the Sun Oil Company.

Mr. Herr—I am afraid that if the case goes up
that under their answer, the way it stands, they
can take advantage of the technical side of the law
in the State of New Jersey. Now, rather than have
that possibility exist, that they do not admit—

Mr, Able—Why not try this case now ?

Mr. Herr—If they take the position their answer
merely says Brooks did it as agent and not for the
company with the company's consent, then I have
got to go ahead with the rest of my proof. Other-
wise [ zm through.

The Court—"They admit that Warren F. Brooks
as agent for the Sun Oil Company—1I do not see
how they can say any more.

Mr. Backes—I think our plea is partly a plea
of justification.

The Court—IExactly. The Supreme Court may
not agree with me.

Mr. Backes—The facts that are not denied are
admitted, under our Practice Act.

(After discussion.)

The Court—1I see the distinction which Mr. Herr
wants to make. The question of agency has noth-
ing to do with the issues we came back here to
determine.

Mr. Herr—No. I brought it up for the pur-
pose of cutting down my testimony.

Mr. Able—Your purpose is to ascertain whether
this man was there for the Sun Oil Company—




WALTER AUGUSTINE—DIRECT—CROSS,

The Court—That has been disposed of. This
is another question which Mr.. Herr raises, as to
how much you admit, in order to determine hoy
far he has to go with his proof in order to charge
the Sun Oil Company.

Mr. Able—No matter what we say, we cannot
go behind our papers.

Mr. Herr—No, but the answer is susceptible of
two constructions.

The Court——Mr." Herr's position is that while
you admit agency you might allege at the same time
that your agent was acting outside of the scope of
his authority.

Mr. Backes—We do not make any such allega-

tion.

The Court—No, but you admit agency only.

Mr. Able—That is all he charges.

Mr. Herr—Oh, no.

The Court— ( After discussion.) Well, the pres-
ent question is disposed of.

(Court and counsel return into court.)

Mr. Herr—Cross-examine.

Cross-examination by Mr. Able.

Q. You said on your direct examination, Mr. Augus-
tine, that there was a difference in the color of the Gen-
oco gas, from the Sunoco gas. Would that difference
be apparent to a person unless one was set along side
of the other for comparison?

A. T think it would.

Q. To the average person who buys gas you thiik
he could tell the difference from the color if he walked
up to a pump and said, “Put in this gas?”

A. T can see the difference twenty-five feet away from
it.

Q. You are familiar with what you call Genoco ga5
are you not?
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A, T would say I am.

(). Where is that gas manufactured?

A I do not know where it is manufactured. It is
coming from the Mexican Petroleum Company.

(. And it is purchased by your firm or your brother?

A Vs

(). Is it purchased in a blue color?

A. No.

(). Where is the coloring put in?

A. At our plant.

0. And was that gas that you sold to this man Flai-
ner that had been colored in your plant?

A. That is right.

0. And that you called Genoco?

A. Yes.

0. Is the word “Genoco” a trade-mark name?

A, It is our trade-mark, yes.

0. Has your trade-mark heen registered? 20

A. Well, I dont’ know about that. My brother knows
more ahout that than I do.

Q. Don't you know as a matter of fact there is no
registration of that name ?

A, I don't know.

Q. You do not know ?

A. No.

0. You do know that you call it Genoco?

A. That is right.
U

(

Fhis pump is identical in shave and form with the 30
Sun Oil Company's recognized distributing pump, is it
not ¢

A. It is not.

0. Itis not?

A. It is not.

Q. Then explain to us the difference between your
pump and any pump that you may see on that chart
which is hefore you?
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A. The Sun Oil Company has a sign here (indicat-
ing) on the pump, and they have a yellow band on the
bottom—

Q. I asked you whether it was identical in shape and
form?

A. Well, it is different than this.

Q. What is that?

A. It is a little different than this. It is different
than any pump on this chart.

Q. Wherein lies the difference?

A. In here (indicating).

Q. That is shape and form?

A Ve,

Q. I am not asking about the coloring.

A. No, in the build of it.

Q. Where?

A. Right in here (indicating).

Q. Tell us the difference.

A. This pump here has got a longer flange in here.
[ should think it has about five or six inches flange
on here; about two inches in here, instead of four er
five.

Q. Your testimony on direct examination is that
there is a difference in the coloring there. My question
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