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Kirkhnm & Guthri e, Printers, Trenton, N. J. 

New Jersey Supreme Court 

SUMMONS 

NEW JERSEY SUPREME COURT. 10 
H UN'l'ERDON CouN'l'Y. 

vV1LLARD I--IAFNE RJ 

Pla£nt£ff) 
v. 

WARREN F. BROOKS and 
SuN OrL CoMPANYJ 

Defendants. 

Action at Lav.r. 

20 
The State of N e'N Jersey to ·warren F. Brooks ancl 

Sun Oil Company: 
Yo u are summoned to ansvver the an-

[ sr~.\L] nexed complaint of VVillarc.l Hafner in an 
action at law in the New Jersey Supreme 

Court. And take notice that unles s you file your an-
S\\'er to said complaint with the clerk of the said New 
Jersey Supreme Court, at Trenton, New Jer sey, within 
twenty clays aft er the serv ice upon you of this writ and 
the annexed complaint, the plaintiff may proceed in the 30 
suit and jud gment may be entered against you. 

Witness, Hono rable VVilliam S . Gurnmere, Chief Jus-
tice of the New Jersey Supreme Court, at Trenton, 
Ne\\' Jer sey, this eleventh clay of June, nineteen hundred 
and thirty. 

Rn,u~ Hr.;R n., 

At torne31
• 

1 

FRED BLOODGOOD, 

Cler!?. 

40 
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2 COMPLAIN'f . 

(Filed July 5, 1930 .) 

COMPLAINT 

NEvV JERSEY SUPREME COURT. 
HUNTERDO N CouN'L'Y. 

\IV ILLARD I-LI\FNERJ 

Plaintiff 1 

v. 

\VARR EN F. Bn.ooKS and 
Su N OIL CoMPANY 1 

Defendants. 

\Varren F. Brooks and Sun Oil Company, the de-
20 -fenclants in this cause, were summoned to an swer unto 

\!Villard Hafner, the plaintiff therein in an action at 
law upon the following com1)laint: 

( Summons issued June 11, 1930.) 
The plaintiff, residing in the town ship of East Am-

well, County of I--fonterclon and State of New Jersey, 
says that: 

1. vVarren F. Brooks acting for and on behalf of 
the Sun Oil Company, and as their officer and agent, 
did on the 15th clay of April, 1930, falsely and rnali-

30 ciously, with intent to _ harm plaintiff, make a complaint 
against the plaintiff before George vVebster, a ju stice 
of the peace of the County of Hunterdon, char ging that 
plaintiff clicl on or about the third clay of March, 1930, 
and on or about the twelfth clay of Mar ch, 1930, and 
at diver s other times at the town ship of East Anme ll, 
in the County of Hunterdon, store, sell, expose and of-
fer for sale a liquid fuel so a s to deceive or intend to 
deceive the purchaser thereof as to the nature, quality 
and identity of the same by false representati on, by the 



COM PL AINT. 3 

use of a disgui sed camouflaged pump or pumps and by 
imitating the design and color of such pumps under 
which a recognized liquid is marked, namely the brand 
of the Sun Oil Company known as blue Sunoco motor 
foe!, against the peace of the State and in violation of 
our statutes chapter 116 lavvs of 1928. 

2. As a result of the said act or act s of said vVarren 
f. Brooks, agent for the Sun Oil Company, the plain- 10 
tiff \\'as thereaft er arrested, deprived of his liberty and 
conducted by a police officer to Flemington, the county 
seat of H unt erdon, and was there by reason of said 
acts of said J3ro~ks held in cu stody and deprived of his 
liberty and fr eedom of action, for a period of five hours. 

3. Defendant s caused said warrant to issue without 
probable cause and with an intent to maliciou sly prose~ 
cute and harm the plaintiff and to deprive him of his 
business and his liberty, and as a result of said action 
plaintiff has been brought into disrepute among his 20 
neighbors and fr iend s and has been cau sed great physical 
pain and suffering; ha s lost the love and re spect of his 
friends and business associates v,rhich he formerly en-
joyed ; has lost the profits from his gasol ine business, 
and has suffered great financial harm and damage, and 
ever since the said arre st has been unable to secure any 
gainful occupation or perform any labor. 

-+. Plainti ff ,m s tried before a traverse jury of the 
County of H unterd on in the April term of the Quarter 
Sessions Court of th e County of Hunterdon ancl ,vas 30 
acquitted by said jury of the charges made aga inst him 
by defendant. 

Plaintiff dema nd s as damage s the sum of five thou s-
and ($3,000) dollars. 

RYM .\ ~ I-Ir-:RnJ 
A ttorn e_,, of Plaint£fj. 

40 



10 

4 ANSW t R. 

(Filed July 1, 1930 .) 

ANSWER 

NEW JERSEY SUPRE ME COURT. 
H U N 'l'ERDO N Co uN 'l'Y. 

vVn,LARD HAFNER , 

Plaintifj 1 

V . 

vV J\ RRE N F. BROOKS and 
Su N O1L CoMPANY 1 

D efendants. 

Actio11 at Law. 

The def endant, vVarren F . Brook s, residing in the 

20 
_city of Trenton, County of :Mercer, and St ate of Nm 
Jersey, and the defendant , Sun Oil Company, a corpo-
ration of the State of New Jersey. an swerin g the com-
plaint in the above -entitled cause , say: 

1. Admit that vVarren F. Brooks as agent for the 
Sun Oil Company on the 15th clay of April , 1930, made 
a complaint against Hafner, propriet or of the 0 . K. 
Service Station, Ringoes, New Jer sey, befo re George 
\Vebster, a ju stice of the peace of the Count y of Hun-
terdon, charging · that on or about the 3d clay of March, 

30 
1930, and on or about the 12th clay of :March, 1930. 
and at divers other times in the town ship of East Am-
well in the County of Hunterd on, did store, sell, expose 
and offer for sale, a liquid fuel so as to deceive or in-
tend to deceive the purcha ser th ereof as to the nature. 
quality and identity of the same by fal se representat ion, 
by the use of disguised camouflaged pump or pumps and 
by imitating the design and color of such pum ps under 
which a recognized liquid fuel is marketed ; nam ely, the 
brand of the Sun Oil Company, knm vn as blne Sunoco 

40 



ANSVlE'.R . 

motor fuel, against the peace of the State and in viola-
tion of our stat ute, chapter 116 laws of 1928, but deny 
all other matter s alleged in said paragraph . 

2. Admit that sa id plaintiff was arrested, and as to 
the other matters alleged therein, they have not su f-
ficient knowledge or information to form a belief. 

3. Deny paragr3iph three. 
4. Admit paragr aph four. 10 
For separate and di ·tinct defense s to said action, de-

fendants say: 

FIRST DJ~FJ!N SE. 

That said complaint was made on the advice of coun-
sel and in reliance and good faith on such advice given 
after a full and fair statement to the counsel of all th e 
facts. 

SEC OND DEI<'ENSTl. 

That any and all acts clone, committed or performed 
by the defendant, Sun Oil Company, through it s agent, 
Warren F. Broo ks, were so clone, committed or per-
formed in the honest belief of the guilt of the plaintiff 
of the charge made against him, based upon reasonable 
grounds for suspicion , with probable cause, and sup-
ported by circumstances sufficiently strong in themselves 

20 

to warrant a caut ious man in so believing. 30 

H. VI/. BACKES) 

A ttorn ey of Defendants. 

40 

• 
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6 RJ1PLY. 

(F1:led August 26, 1930.) 

REPLY 

NEW JERSEY SUPREME COURT . 
H UN'TERDON COUNTY . 

WILLARD HAFNER) 

Plaintiff 
V. 

WARREN F. BROOKS and • 
SuN OIL CoMPANY, 

Defendants. 

Action at Law . 

The plaintiff, replying to the ansvver of the defencl-
20 ants, says that: 

1. He denies each and every allegation contained 

30 

4C 

therein, except so much thereof as admits facts stated in 
the complaint. 

RYMAN HERR, 

Attorney of Plaintiff . 



JUDGMENT RECORD. 

(Filed December 15, 1930.) 

JUDGMENT RECORD 

7 

NEW JERSEY SUPREME COURT. 
H UN'l'ERD0N CouN'l'Y. 

\VILLARD HAFNER) 
Plaintiff) 

V. 

WARREN F. BROOKS and 
SuN OrL CoMPANYJ 

Defendants. 

Action at Law. 
Postea. 

This case was tried before Judge Henry H. Eldredge, 

10 

with a jury, at Flemington, New Jersey, in the Hunter- 20 
don Circuit, trial of said issue commencing December 
9, 1930, and ending December 12, 1930. 

The jur y rendered a general verdict against the de-
fendants and in favor of the plaintiff for two thousand 
($2,000) dollars. 

Whereupon it is adjudged that the plaintiff, Willard 
Hafner, do recover of the said defendants \!Varren F . 

. Brooks and Sun Oil Company, the sum of two thousand 
dollars damages together with his costs which have been 

$2,000.00 taxed at the sum of seventy-one dollars 30 
71.24 and twenty-four cents, making in the 

w hole the sum of two thousand and 
$2,071.24 seve nty-one dollars and twenty -four cents. 
Judgment signed and entered December 15, 1930. 

JOSEPH F. S. FITZPATRICK, 
Cleric. 

40 
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8 NOTICE OF APPEAL . 

(Fi led December 19, 1930.) 

NOTICE OF APPEAL 

NEW JERSEY SUPREME COURT. 
HUNTERDON CouN1'Y . 

VILLARD HAFNER, 

Plaintiff, 
V . 

vV ARREN F. BROOKS and 
SuN OrL COMPANY, 

Defendants. 

Action at Law. 

To RYMAN I-farm, Attorney of Plaintiff, or to whom it 
20 

30 

40 

may concern : 
Sir: 

Please take notice that the defendant s in the above 
enti tled cause appeals to the Court of Errors and Ap-
peals in the last resort in all causes in New Jersey from 
the whole of the judgment entered in this cause. 

Respectfully yours, 
H. W. BACKES, 

Attorney of Defendants. 

Herbert vV. Backes, being duly sworn according to 
law, upon his oath deposes and says : 

I mailed to Ryman Herr, Esq ., a copy of the annexed 
notice of appeal, that sa id copy of the notice was de-
posited in the mail by me in a stamped envelope ad-
dressed to the sa id Ryman Herr, Esq ., at Flemington, 



NOT I CE OF APPEAL. 9 

Nm Jer sey, ·with po stage paid thereon and that said 
envelope had a return address of Backes & Backes. 

H. w. BACKES. 

Sworn and sub scribed to befo re me thi s 19th clay of 
December, 1930. 

Pri'l'ER BAcKE:sJ 
Master in Chancery of New Jersey. 

I, Freel L. Bloo dgo od, clerk of the Supreme Court of 
the State of New Jersey, do certify that the foregoing is 
a true copy of the notice of appeal and also a copy of 
the judgment entered in the above stated cause as the 
same remains on file and of record in my office. 

10 

In testimony ·whereof I have set my hand and the seal 20 
0£ said court at 'rrenton, this twenty-ninth clay of De-
cember, A. D. nineteen hundred and thirty. 

• 

FRED L. BLOODGOOD, 

Cleric. 

30. 

40 
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10 GROUNDS OF APPEAL. 

(Filed January 30, 1931.) 

GROUNDS OF APPEAL 

COURT OF ERRORS AND APPEALS OF 
NEW JERSEY. 

w ILLA RD HAFNER) 
Plain tiff-Respondent J 

V. 

vVARREN F. BROOKS and 
SuN OIL CoMPANYJ 

Defendants-Appellants. 

Action at La,v. 

To RYMAN HERR, Esq., attorney for plaintiff-r esponcl-
20 ent, or to who mit may concern: 

Sir: 

.30 

4C 

The defendants-appellants states the following ground s 
of appeal: 

1. The trial court erred in refu sing clefenclants-appcl-
lants' motion for a nonsuit. 

2. The trial court erred in refusing the defendant s-
appellants · motion for direction of a verdict. 

Respectfully yours, 
H. vv. BAcKEsJ 

Att_orney of Defendants-Appellants . 

Service of a copy of the within grounds of appeal 
hereby acknm ,vleclgecl this 24th clay of January, 1931. 

• 

RYMAN HERR, 
Attorney of Plaint-if!. 



TESTIMONY. 

TESTIMONY 

WrLT~ARD H AFNER) 
P la1:nti ff ) 

V. 

WARREN F. BROOKS and 
SuN 011 CoMPANY, 

Defen dants. 

A ction at Lav.r. 

11 

Transcript of shorthand notes of testimony , etc., 
taken in the above -entitled cause on the trial thereof 
before Hon. Henry H. Eldredge, Circuit Court J uclge , 
and a jury, at the Court House, Flemington, New Jer-
sey, on Tuesday, December 9, 1930. 

Appearances : 

10 

RYMAN HERR and LLOYD FrsHER) 20 
Attorneys for Plaintiff. 

HtRBER'r VV. BACKES and HARRY J. ABLE) 
A ttorn ey s for Defendants. 

(Jury empaneled and sworn.) 
(Mr. Herr opened for the plaintiff.) 
(Mr. Abel opened for the defendants.) 

Mr. Herr-I offer in evidence certified cop y of 
the record of the Court of Quarter Sessions. 

Mr. Able-I think, if your honor please , that if 30 
it is the record of the criminal case we could offer 
no objection because I think the answer of the de-
fendants states that the plaintiff was .arrested-No , 
they leave that to the proof. This is a certified 
copy of what? ( Af ter examining papers.) I think, 
if your honor plea se , that ·while a certified copy is 
most advan tageous to use in the trial of the case, 
that the recor d itself should be offered and it vwuld 
be admiss ible in a case of this kind. 

40 
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The Court-Is there any question about this part 
of it, Mr. Able? Is it not an admitted fact that 

this man "\!Vas arrested, tried and acquitted? 
Mr. Ab le-There is no doubt about it. This 

man was arrested, indicted, tried and acquitted. 
'I'he Court-Does the certified copy of the record, 

show that? 
1-0 Mr. Able-I ass ume so, and if we consent that 

the record itself should go in we can use this for 
all the purposes of the court, but I think that the 
record itself ought to be controlling rather than 
this paper itself . In other words, the records are 
before the court and they are the best evidence of 
what ha ppenecl. 

The Court-I am only trying to save time. 
Mr. Able-They are the best evidence of what 

happened and I think that best evidence should go 
20 in in the case . That is what I am requesting should 

be clone. 
The Court-'-Y ou are entitled to have it if you 

insist on it. 
Mr. Herr - Well, now, is he? I think the rule 

is well established that a certified copy of any rec-
ord in the clerk's office is competent evidence in 
any court in this state. 

The Court- .. What about that, Mr. Able? 
Mr. Able-I think that when the record is at 

30 hand and is in the court that a certified copy of 

40 

the record would not be admitted as against the 
record itself. 

Mr. Herr-This court has no jurisd iction over 
the Quarter Sessions Court. 

Mr. Able-All we have to do is simply subpcena 
the clerk to produce the record. 

Mr. Herr-On the other hand , I understand 
· that cannot be clone. 

The Court-I think that cannot now be clone, 



'I'BS'LTMONY. 

under a recent statute that prohibit s the county · 
clerk from taking hi s records out side. 

( Afte r discussion.) 
Mr. Able-v, e do not object to the record but 

we ask that the record be properly before this 
court. If that be true I would say that vve ask for 
the production of the record and if the court de-
nies that ·we do not que stion but ,;vhat this is a cer- 10 
tifiecl copy. 

The Cour t- I ,,vill deny the request for the rec-
ord then. No w· clo yo u object to the use of the 
certified copy? 

:Mr. Able- No. 
The Court - It may be admitted. 
( Certified copy referred to and offered in evi-

dence is marked Eh ibit P-l.) 
Mr. He rr- No w, I offer certified copy of the 

indictment. 20 
»Ir. Able-( After exa mining paper s .) I do not 

object to the indictment but I do say this, that there 
has not been any allegation in the complaint that 
there was an indictment found. vVe say this man 
was indicted but there is no allegation in the com-
plaint of the indictment. 

}Ir. He rr-I do not care whether it is in the 
complaint or not. It is a nece ssa ry part of the 
proof. vVe have to show the termination of the 
action in the Quarter Sess ion s Court before we 30 

· are entitled to come into this court. 
The Court - -Do you object to the admiss ion , 

1Ir. Able? 
?vfr . Able-A t thi s time, yes, your honor, because 

the complaint make s no allegation that there was 
an indictment found and the plaintiff is proving the 
case u1:on which they have brought sui t as indi-
cated by the complaint filed in this court. 

The Court-v Vhat have you to say, Captain 
40 



1 14 GE'ORGT~ vVEnSTER-DIRECT. , 

l-Ierr? The complaint charges the arrest and the 
acquittal. 

Mr. Herr-I allege that the plaintiff was brought 
before a traver se jury of the C0unty of Hunterdon 
in the April term of the Quarter Sessions and ac-
quitted. Now, he obviously could not have been 
tried in the Quarter Sessions Court unless an in-

1((); dictment ·was returned against hin1. 
Mr. Able-Oh, yes. It does not take an inc.lict-

111.ent to. bring a case 'before a traverse jury. He 
can waive indictment and have a trial and may be· 
acquitted or convicted. 

The Court-Yes, but the complaint states that 
he was tried by a traverse jury of the county, and 
rn.y understanding of the lavv is that where an in-
dictment is ·wai vecl there is a trial before the Court 
of Special Sessions. 

2(i). Mr. \ble-I just simply would ask for an ex-
ception to the adnrission at this time. I object to it. 

The Court-I ·will admit the indictment. 
( Indictrnent referred to. is marked Exhibit P--2. ), \ ' . ' 

(A t 12::15 o'clock in the afternoon a recess was taken 
until 1 : 15 o'clock in the afternoon .) 

George H7 ebster, sworn for the pla intiff. 
Direct examination by Mr. Hen. 

30' Q. Mr.. vVebster, ·what official position do you hole.I?' 
A. Justice of the. peace. 

40 

Q. \Vere yon a. ju st ice of the peace in April of this: 
year? 

A. I was. 
Q. vVhat di~l you do with the complaint and warrant 

in this case? 
A. Turned them in to the prosecutor. 
Q. Have yo.u rnacle inquiry of the prosecutor for 

them? 



GEORGE WEBSTER-DIR8C't. 15 

A I have of the county. clerk; not of the prosecutor 
himself, but I have of the county clerk. 

O. What did you find out? 
A. I found out there were no papers filed with the 

clerk. 
Mr. Able-What is the answer? 
The Viitness-N o papers were filed in the clerk's 

office. 10 
Q. I show you a paper markecl-
(Paper referred to is marked P-1 for identification.) 
Q. - P-l for identification, and ask you what that 

paper represents ? 
A. It represents a sheet out of my docket, that I had 

in my docket. 
Q. Was that entered by you in the regular course of 

your duties ? 
A. It was ; it was entered the same as all cases of 

that nature are. 20 
Q. I show you a paper, marked-
(Paper refe rr ed to is marked P-2 for identification.) 
Q. --P- 2 for identification and ask you if that is a 

copy of the complaint in this matter? 
A That is a copy of the complaint. 
Q. I show you a paper n'larked- . 
(Pa1~er referred to is marked P -3 for identification.) 
Q. - P-3 for identification, and ask you if that is ,a 

copy of the ·warrant? 
A. That is a copy o:E the ·warrant I issued, a carbon 30 

copy. 
Q. Diel the original bear your signature? 
A. It clid, yes, sir. 

Nir. H err-I offer all three papers in evidence. 
Mr. Able-( After examining papers.) If your 

honor please, the offer of the paper marked P-1 for 
identification is objected to because the same has 
no place in this suit, being an entry that was made 
from another paper, as it appears, a copy for the 
benefit of the court in the criminal matter, not in 40 
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a civil matter"; and that it is offered as purp orti"ng 
to be a complaint as coming from a book which 
purports to be an official record and the record it-
self is not presented, and it is objected to unless 
there is some reason-

Mr. Herr-That is the recorcl. That is not a 
copy; that is the original. 

Mr. Able-The paper has no sig11ature attached 
thereto indicating \V ho it was rnade by or that it 
is a record other than 'being a mere copy of a paper, 
and it is conceded to be extracted from a record 
when the record is not shown. For that reason we 
object to the introduction of the purport ed ~opy 
of the complaint as contained in the reco rds of the 
justice. 

And as to E.1:Mbit P-2 for identificati on and P-3 
for identification , ·which have been stated to be· 
copies of a complaint and warrant in crimin al pro-
ceedings wherein the plaintiff in thi s suit was ar-
re sted, because they are not properly admi ssible in 
evidence as copies until it is shown to th e satisfac-
tion of the court that the records cannot be pro-
duced; neither is it shown that the original was in 
hand when the copies were made. The witness in 
identifying the papers has not stated the y \\'ere any-
thing except a copy of a complaint and a warrant; · 
and he ha s not stated that either of them was made 
from the complaint or from the warrant , and un-
less th ose things are shown, if your honor please,. 
we object to them being admi ss ible in evidence for 
the purpo e for which they are offered . 

Mr. Herr-Now, if the court please, as to the 
paper marked P-1 for identification, th e witness 
has testified that it is an original record , part and 
parcel of his docket. It is an original record pro-
duced here by the man vvho made it , by the man 
in ,:vhose custody it has been and by the man \\·ho 
has always had charge of it , and it is brou ght here 
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an an origina l, not as_ a copy . Therefore , it cannot 
help but be admi ssible. 

The Court-A re the y not admitted in yo ur an -
swer, :Mr. Able? 

Nir. Able-VVe admit that the man was arre sted ; 
\\'e admit that the man wa s indict ed, and we admit 
that the man was acquitted , but we do not admit 
the making of th e plaintiff' s suit in this ca se. 10 

The Cour t--Y ou do not a dmit th e fact s con -
tained in it, yo u mean ? 

Mr. Able- VVe do not admit the facts as a m at -
ter of record, exc ept th at a complaint v.ras made. 
If your honor v.rill look at the answer filed in thi s 
case you will find that they admit they made the 

_ complaint an d the y admit what w as in that com -
plaint , and to that ex tent we are bound ; but by 
making this admi ss ion we do not admit that any 
paper that thi s man made , vvithout showing th e 20 
source or show ing it as a bona fide copy, is a 
proper entry in th e matter of evidence in this suit . 

The Court-I think that objection is well tak en 
with respect to th e latter tw o. 

Mr . Herr -I am not arguing as to tho se tvrn. 
The Court-As to the fir st one th e witne ss ha s 

testified with res pect to that , that it is hi s original 
record. -

Mr. Able-Y es. VVhat place has the record of 
that court here wh en the complaint itself should be 30 
obtainable? 

Mr. He rr - I will put that in later . I am takin g 
it as I come to it . 

lvir. Able-VVe object to the reco rd o f the cour t 
because there is nothing to show it is a rec ord o f 
the court. It is not sig ned. He say s it is a cop y 
from his docke t. 

1\/fr . H err-No . He says it is an or ig ina l. 
The Court-He says it is hi s docket. 

40 
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M r. Able-Then why not produce the docket in 
order that it may be shown that it is a part thereof? 
This is an extracted paper. 

Mr. Herr-If Mr. A ble ·want s to let the witness 
go and get his docket [ am agreeable. 

The Court-I will not require that. 
Mr . Able-v Vhat did the defendant s have to do 

10 Yvith the making of the docket? T he plaintiff was 
arrested upon that complaint and we ought not to 
be charged with this b~ing an absolute copy of that 
complaint as a matter of evidence upon the proof 
which this man gives that it is a copy unless he 
shows where he made the copy f rorn. 

The Court-vVe are talkin g about the first paper 
nov.r, Mr. Ab le. 

Mr . Ab le-W ell, ~he principal objection I ha Ye 
is that it is irr elevant in this uit. 

20 T he Court-Are you prepared to prove the orig--
inal complaint, Captain He rr ? 

Mr . Herr-I am not in a position to answer that 
ju st n0vv. I am in a position to pro ve that it has 
disappeared and that I have a right to offer this 
as a true copy. The purpose of offer ing this recorcl 
is to shovv th e elate on which the complaint was 
m·acle, the elate on which th e prisoner was appre-
hended and brought into cou rt, and such other facts 
as the record made by the ju stice at that time may 

30 disclo se concerning this arrest and thi s complaint, 

40 

and it is perfectly proper and legitimat e evidence. 
The Court--I will admit the copy of the record. 
Mr. Ab le-As pr esented at thi s time ? 
The Court -Y es. 
Mr. A ble-Yo u admit P- 1 fo r identification? 
T he Court- Yes . 
Mr. Able--I ask an except ion. 
( Paper heret ofo re marked P-1 for identificati on 

is marked Exhibit P-1.) 
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Mr. Herr-I will withdraw the ,vitness and call 
the county clerk at this time. 

C. Lloyd Fell , swo rn for the plaintiff. 
Direct exam inati on by Mr. Herr. 
Q. Mr. Fell, are yon th e county clerk of Hunterdon 

County? 
A. I am. 10 
Q. And as such yo u hav e custody of warrants and 

complaints and so for th n~ade be fore the ju stices in this 
county? 

A. W hen they are filed. 
Q. Have you looked in the original fo lder in this 

matter ? 
A. In the or iginal fo lder in th e case against Willard 

Hafner I find a memorandum made when I had other 
papers, "No papers other than' a copy of the minute s, ' ' 
which you have here in court, "on file." In other words 20 
I have no paper s on file in the Hafner case. 

Q. Have you made inquir y of th e prosecutor for 
them? 

A. I have. 
Q. Does he know ,vhere they ar e? 
A. He does not seem to knmv. 
Q. Is there any other officer beside Sq uire vVebster 

in whose hands in the norma l course th ose paper s would 
go? 

1_\. Not to my know ledge . 

Cross-examination by Mr. Ab le. 
Q. Do I understand you to say that the minutes that 

you have the re indicates a copy of the page of the dock et 
of the ju stice was filed in yo ur office? 

A. No. I hav e a carbon copy of a certified copy of 
the minutes whi;h ·was i1~trocluced thi s morning in the 
file. :rnrl that is the only thing I have. 

30 

40 
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Q. You do not refer then to the paper which purports 
to be or which has been admitted as a record of the 
magistrate's office? 

A. I do not. 
Q. And you have no files, with the exception of the 

certified copy of the record ·which you placed there after 
having made a copy thereof for the benefit of the plain-

10 tiff in this suit? 
A. That is correct. 

George Webster) recalled for the plaintiff. 
Direct examination by Mr. Herr. 
Q. I shmv you a paper marked P-2 for identification 

and ask you if that is a true copy of the original com-
plaint in this matter? 

A. It is a true copy, yes. 
Q. Compared by you? 

20 A. I made this myself. I clre,-\r it myself and drew 
it from the copy of the complaint that is also on that 
docket page, too. That is a copy of it on there. 

Q. So you know of your own knowledge that that 
is a copy o-f: the complaint made before you? 

A. I know this is a copy of the original complaint. 
Mr. Herr--I offer it in evidence. 
The Court- When was it made ? 
The Witness-vVhen was the copy made? 
Mr. Able-vVhen did you .make that paper? 

30 The vVitness-I do not remember. I think I 
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copied this from the docket in September. I am 
not positive. I did not make any minute of the 
elate I copied it, but that docket vvas made at the 
time before I sent the papers to the prosecutor. 
The original warrant and complaint were sent into 
the prosecutor. 

By Mr. Able. 
Q. \;Vhen did you say you made this paper marked 

Exhibit P-2 for identification? 
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A. I think I made that in September because at tha t 
time you want ed the complaint and ,varrant and the 
prosecntor then could not find what he had done with the 
papers or had lost them, an<l I think you and l\!Ir. Herr 
l)oth asked for a copy of th e com;laint and I did not hav e 
the original and I made thi s. 

Q. What did you have befor e you when you made 
the copy? 

A. The docket. 
Q. So that copy which you now show is a copy of 

the complaint made in this criminal suit again st \i\Tillard 
Hafner, made from th e complaint it self ? 

A. It is ma de fr om the dock et. 
Q. Made from your docket ? 
A. Yes. 
Q. And not from the original complaint? 
A. No, because the pro secutor had that when I made 

10 

this copy. 20 
Q. If this copy wa s not made from the ori g inal com -

plaint itself how ar e you ab1e to say that it is a copy of 
the complaint ? 

A. Because I had it on the docket. I copied it from 
the docket , and it was put in immediately. 

Q. The n thi s copy which purport s to be a copy of 
ihe complaint is a copy of your docket? 

A. Yes. 
Q. And th e testim ony that you hav e ju st given, that 

it is a copy of th e compla int, is untrue then ? 30 
Mr. Her r-That does not follow, Mr. Able . 
1Ir. Able- Nece ssaril y . H e cannot make a copy 

of the docket and call it a copy of the complaint. 
A. We ll, th e complaint is in the docket. 

l\fr . Able-We object to the admi ssion of that 
if your honor plea se. 

Mr. He rr-But th e complaint is in the docket 
and that wa s compared by yo u with the original 
complaint . 

40 
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The vVitness-It was, yes. 
Mr. Herr-And the copy you have here was 

compared ·with the one in the docket ? 
The vVitness-Yes. 

By Mr. Herr. 
Q. So you knm,v this one is the same as the original? 
A. I know the one in the docket is the same as the 

10 original. 
Q. vVell, do you k1mw tha;t this one is the same as the 

original? 
A. I do. 
Mr. Able-Let me see the paper please. 

Mr. Herr-You admit it in yonr answer, Mr. 
Able. 

Mr. Able- \!Ve admit this man was arrestecl -
Mr. Herr-I think the court will take judicial 

notice that the answer states that vv a·rren F. 
20 Brooks as agent for the Sun Oil Company on the 

fifteenth clay of April, 1930, made complaint 
against Mr. Hafner before George vVebster, jus-
tice of the peace of the County of Hunterdon, and 
then follows the identical \vord s of the complaint, 
and then for counsel to come here and argue be-
fore this court that this is not a copy of the com-
plaint and seek to take advantage of some little 
technicality that does not exist is beyond my com-
prehension. 

30 Mr. Able-If yom" honor please, everything that 
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counsel ha s said is agreed to except where he at-
tempts to make a play ·with his last remarks for the 
purpose of effect. That vve object to. 

Mr. Herr-I will withdraw that because I clo 
no want to do anything Mr. Able objects to. 

(After discussion.) 
'I'he Court-I do not think you have completely 

proven the loss of the paper. The testimony of the 
justice of the peace is to the effect that he sent it to 
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the prosecut ors office and now he says the prosecu-
tor says he cannot find it. T hat is hearsay. 

Mr. Her r-Th e clerk says he asked th e pro secu-
tor for them. 

The Court-That is hear say again. 
Mr. He rr-If the court wants me to withdraw 

this witness and call the prosecutor I vvill do that, 
although I cannot see hovv that is nece ssary when 10 
the answer ad mit s it. 

T he Court-That is true , but the fac t the ans ,;ver 
admits it does not permit you to prove it by in-
competent evidence. 

:Mr. Able-That is my objection, i f the court 
please. 

Mr. Her r-I will ask permis sion then to bring 
the prosec utor out of hi s office, although it. seems 
to me a state ment in v.rhich the pro secutor tell s th e 
clerk they are gone doe s not seem to be hear say 20 
evidence. 

The Court- vVhy not ? 
J\fr. He rr-F or the r easo n that in the case of a 

lost instrument I can put an investigator on the 
stand and ha ve him testif y to what efforts he made 
to locate the paper. 

The Court - Yes, but under the te stimony of the 
present ,vi tn ess it was locat ed in th e prosecutor' s 
office. 

Mr. Herr-A nd under the te stimony of the clerk , 30 
when he went to the prosecutor to get it, the pro se-
cutor could not find it. 

T he Court-I do not und erstand th e cler k ha s 
mad e any searc h of the prosecut or' s office. 

Mr. Herr-No, that is true. 
The Court-Then I say it is hear say. Call the 

pro secutor and prove its loss . 
(After di scus sion.) 

40 
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Mr. Herr-I will withdraw the paper, if the 
court please. 

Q. Mr. ·w ebster, I show you a paper marked P-3 
for identification and ask you what that paper is? 

A . 'rhis -paper is a carbon copy of the ·warrant at 
the time I clre\v the ·warrant, made at the same time I 
made the warrant and it is a carbon copy of the original 

10 warrant exactly. 
Q. Then it is a copy of ti1e original? 
A. That is a copy of the original. It is a carbon copy 

of the original warrant made with a carbon at the time 
_ I drew the warrant, the same thing-, both made at once, 

the warrant and this both. 
Mr. Herr-Now, lV[r. Able, do you object to 

that? 
By Mr. Ab le. 
Q. From \vhat did you make the copy? 

20 A. It \Vas a carbon copy, when I made the warrant. 
I made it at the same time. 

Q. From ,vhat paper did you make this purported 
copy of the warrant which is marked P-3 for identifica-
tion? 

A. From the complaint. That is the warrant. There 
was no copy. This original carbon copy was made at 
the time I drew the warrant. I drew them both at once. 

Q. Is this a carbon copy that yon rnacle at the time 
you drew the warrant? 

30 A. Yes. 
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Q. vVas the warrant a11 in typewriting? 
A. Yes. 
Q. You say this is a carb on copy of the original 

warrant? 
A. Of the original warrant, made at the same time 

I drew the warrant. 
Mr. I---Ierr-I offer that in evidence. 
Mr. Able-The paper is objected to because it is 

not the best evidence that can be produced, if your 
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honor please, until -such tim e as the loss of the 
original papers is shown . 

Mr. Herr-I refu se to take , up any more of the 
court· s time. 

The Court- vVe are back in the pro secutor 's 
office. 

1\/fr. Herr-Mr. Ab le sat with the prosecutor in 
this case and helped him conduct it and he had full 10 
chance to examine all the paper s. 

The Court-That is not evidential here . Pro-
ceed. 

Mr. He rr-Squire , will you go in ancl get the 
prosecutor to come out here , plea se? 

The Court - The docket was admitted and 
marked, ,vas it not? · 

1\1r. He rr-Y es. 

] ohnson V. .l 1-lller, swo rn for the plaintiff. 20 
Direct examination by 1\/Ir. Herr. 
Q. Mr. Aller, you are the prosecutor of Hunterdon 

County? 
\ . Yes, sir. 
Q. Do you remember trying an indictment on behalf 

of the Sta te again st vVillard 1-Ia fner? 
A. \i\T ell, Ha fner. I am not certain of the first nam e 

-clown at Ringoes. 
Q. T his gentleman sitting at my right? 
A. I could not swear to the man. I think that is the 30 

man. 
Q. What other counsel sat at the State' s tahle beside 

yourself in the tr ial of that case? 
A. Harry J. Ab le. 
Q. vVhat other counsel? Diel th e other gentleman 

\Yho sits there with Mr. Able sit at the State's table ? 
A. Yes, er at least he was in court, and I think he 

sat at the tahle. 

40 



26 JOHNSON V. ALLER-DIREC'r. 

Q. At that trial you had the warrant and complaint 
in this case? 

A. Yes . 
Q. Do you remember me calling you in the early part 

of September of this year and ask ing· you for them ? 
A. Something ·was said about that, yes. 
Q. And do you remember telling me you could not 

10 find them? As a matter o:f fact I called at your office, 
did I i1ot? 

A. I could not find th.em at the time. I think they 
were mislaid. 

Q. And you do not know where they are? 
A . Not right now, no. 
Q. You did not know when I came to your office to 

get them? 
A. No. 
Q. And you do not know no\v ? 

20 A. I think they probably are around my office, or at 
home, but I have not made a search for them. 

Q. Didn't yon search for them last Septemb er? 
A. I did but I could not lay my hands on them. 
Q. You have not seen them si nee ? 
A. No, sir. 
Q. vVhat makes you thinl· you can produce them 

now ? 
A. I don't think so, in particular. 

Mr. Herr-That is all. 
30 Mr. Able-No question s. 
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Mr. Herr-Now I offer the w~rrant in evidence, 
if the court please . 

The Court-I s there further objecti on, Mr. 
Ab le ? 

Mr. Able-vVe retain the objection . 
The Court--I will overrule the objecti on ancl 

grant an exception. 
( Paper referred to as warrant is mark ed Ex-

hibit P-4.) 
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Mr. Herr--N ow I offer the complaint, also . 
Mr. Able- I think, if your honor please, I stated 

the objection that we had to the complaint itself. 
The Court-The complaint being a copy of a 

copy. 
Mr . Able-Of a copy; and more than a copy 

of a copy. In other words , there is something on 
the complaint that was not on the copy ·which he 10 
says he mad e it from , particularly the heading and 
the conclusion . If your honor will look at the 
papers you will find that is true. 

The Court-I will permit it to be admitted and 
grant an exception, Mr. Able. 

( Copy of complaint marked Exhib£t P-5 .) 

1F illard Hafn er, plaintiff, sworn. 
Direct examination by Mr. Herr. 
Q. Nlr. Hafner, ·vvhere do you have a service station? 20 
A Lambertville Road, Route 29. 
Q. When did the constable pick you up under the 

complaint and warrant that was just offered in evidence? 
i\. In April some time. I do not just know the date. 
Q. What tim e of the clay did he come to your place? 
A. Between half-past five and six o'clock at night. 
Q. Did he bring you up to this build ing? 
A. Yes. 
Q. He \,. long were you detained here? 
A. Two or three hours altogether. 30 
Q. \Vere you paroled that evening in the custody of 

i\Ir. Barton Ho ffman , of Ringoe s ? 
A. Yes. 
Q. \i\!hen did you have to come back aga in ? 
A. The next clay about ten o'clock, I think 
Q, And was the gentleman who sits at the coun sel 

tabie with Mr. Able here representing the State on that 
occasion? 

40 
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Mr. Able-I object to that as immaterial. 
Mr. Herr-No. Here we have supposedly a 

State matter in which the counsel for the Sun Oil 
Company appears to prosecute on behalf of the 
State of New Jersey in a criminal action, and it 
is highly imp orta nt to this man's case that these 
various efforts of the Sun Oil Company to throw 

10 this man out of bus .iness be shown and shown 
clearly. Now here i:' a case where he is brought 
int o a criminal court before a ju stice, vvhich is a 
matter for the State of New Jersey to deal with. 
and despite that fact it is counsel for the Sun Oil 
Company ,vho appeared there against him. 

( After argument.) 
Mr. Herr-If Mr. A ble objects to the question 

in the form in which it is I v,rill withdraw the ques-
tion and reframe it. 

20 Q. Diel the gent leman who sits there at the counsel 
table at Mr . Ab le's left, and who is a counselor-at -la\\· 
,vith offices at Trenton, appear at that hearing and in-
terrogate the ,vitnesses before Squire \,Vebster at the 
time you had your hearing? 

Mr. Able-One minute. 
Mr. Herr-I offer that evidence because I have 

alr eady shown by the prosecutor that Nir. Able and 
the gentleman who sits at his left sat at the State's 
table during the trial of this indi ctment, and one 

30 of the elements of this man's cause of acti on is 
malice, and there is· no more fundamental rule es-
tablished in the crirni nal jurisprudence of thi s Stat e 
than that a crimina l prosecution sha ll be conducted 
by the States' attorney and no person, I do not care 
whether he represents the complainant or v.rhat hi 
relation may be has a right to interfere in the con-
duct of the State's case, and when the . Sun Oil 
Company sent their representative up here to par-
ticipate in a criminal hearing I have a right to shm,· 

40 
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that he participated in that hearing, and I am go-
ing to go furt her aml show by subsequent evidence 
that he is the att orney of the Sun Oil Company . 

Mr. Able-He must be or he vwuld not be here . 
~\Ir. Herr-Then that is admitted? 
Mr. Able-I ob j ect to the question because, in 

the first place , it place s lang ua ge in the mouth of 
the ·witness ancl, in the second place, it require s the 10 
\Yit11ess to clraw conclusions as to certain facts 
which he may not know to be true , ancl I object 
to the question because of that fact. 

i\1r. }-Ierr-I will \vithclraw that question and 
fra me it another way. 

Q. Did the gent lem an who sit s at M r. Ab le' s left ap -
pear at that trial and participate in it before Squire 
Webster by interrogating witnesses? 

.A. He was th ere. 
Q. An d \Yere tho se witne sses that he interrogated 20 

s,rnrn to testify against yo u ? 
A. Yes. 
Q. And he also app eared at the States· coun sel table 

in the conduct o f the State· s case again st yon at th e 
1.ri:.:i1 of the indictment? 

A. Yes. 
Q. At the time you ·were arre sted did you have a 

sign on this particular pump bearing the name "Ge-
nrJco ?" 

A. No. sir. 
Q. J am not asking yo u abo ut the elate of the com -

piaiut. I am asking you abo ut the t"ime that you wer e 
~lrrestecl. 

A. At the time I was arre ste d I did . 
Q. Whe n had you put that tank in? 
A. I think the second day of Marc h. 
Q. \Vhen the tank came wa s it equipped ·with a light 

and a globe? 
A. T here is no globes comes with them. 

30 
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Q. Some time sub sequent to the insta llati on and be-
fore your arrest Yvas a globe inserted in the light ? 

A. 'l'he globe was in the light at the time of my ar-
res t. 

Q. And what ·words did that have on it ? 
A. ''Genoco.'' 
Q. How do you spell it? 

10 A. G-e-n-o-c-o. 
Q. Vv ere they spelled in readable lett ers? 
A. They were spelled ot1t $0 you could read it easy 

enough. 
Q. How big vvas the lettering? 
A. Oh, that high (illustrating). 
Q. A nd that wa s on there at th e time -you ,verc ar-

n:stecl? 
A. Yes, sir. ·c 

Q. Now, I a sk you to tak e a piece o:f paper and draw 
20 me a picture of the tank :from which yo u dispensed this 

gas . 
A. (vVitness draw s on paper.) 

The what purpo se is thi s, Captain 
Herr? 

Mr. Herr-I am going to show the difference 
betw een the Genoco container and the Sun oco con-
tainer. 

( Mr . Able produce s paper.) 
Q. Nmv, Mr. A ble I think ha s saved you the troubl e 

30 of sh0vving yo ur arti stic ability, the other side has 
allowed me to use , and I suppo se offer in evidence that 
sheet, \\'hich I \vill 'ask to have marked. 

40 

( Paper referred to is mark ed Exl1ibit P-6.) 
Q. N ovv, which of th ese standard s, which typ e of 

sta ndard would be the type erected at your place? 
A . 1 would say that one oyer th ere ( indic at ing) . 
Q. Thi s one? 
A. Yes, a little bit on that or der. 

l\,[r. Herr--He say s thi s one here, Mr. Able . 
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Mr. Able-Put a-
Mr . He rr- P ut an "A " over it. 
(Mr . A ble mark s on paper. ) 

Q. Diel tha t tank have a glob e on it ·with the ,, ·ord 
''Sunoco" spelled out ? 

A. No ; "Ge noco. ·· 
Q. Diel it ha ve a label on it such a s I am pointing to 

about in the center o f the upright, entitled in the upp er 10 
part of it "Sun O ils" and on th e lo-wer part o f it " Blu e 
Sunoco 1\/Ioto r F uel s? '' 

A No, sir . 
Q. Diel that ta nk: ha ve th e word "S un oco" on it at 

any place ? 
.A. No, sir . 
Q. Did it have a lahel at all in th e r eg ion in which thi 

label appears? 
A No label vvhatever. 
Q. At the time at ·which you ar e alleged to have sold 20 

Sunoco, namely, M arch thirteenth and fift eenth , did yo u 
have any globe at all on your tank ? 

A No. It was about thr ee week s a fter th e pump ·wa s 
put in before the globe came. 

Q. Did you have a yell ow bas e on yo ur tank? 
A. No, sir. 
Q. You elo not hav e electricit y clown ther e, c.lo yo u ? 
A. Yes. 
Q. Wa s thi s an electric pump ? 
\ . No, sir. 30 
Q. Didn' t you have a hanc.1 pump lik e that one th ere 

(indicating) ? 
\ . l\Iay be that is an electric pump, but it wa s on thi s 

design, only a handle wa s out her e ( indicating) . 'I'hi s 
is a narrow type pum p, wh ere mine was a full type. 

Q. Sup1.:ose yo u draw a hancll e on ther e so we will 
know where that handl e ,va s. 

\ . (W itness clra ,vs on pa per. ) 
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T he Cour t-A re yo u int rod ucin g thi s to show 
that thi s \Vas th e tank that vas used by the plain-
tiff? 

N[r. Herr-To show it was an ent ir ely different 
tank. 

The Court--Then why do you put a handle on 
thi s tank? 

10 Mr. Herr-Beca use he says his tank 1-vas of the 
sa me general design as this one except that it had 
a handle in stead of lleing like the other one there. 
T hi s, I take it, is an electric pump, although I do 
nut kn ow, but hi s pump had a handl e on it. 

T he Court-If I und ersta nd the proo f you were 
u sing th is to shovv what the Sunoco tanks were 
like and then were going to prove his tank ,ras 
different. 

Nir. Herr-That is it exact ly. 
20 The Court-But yo u are now makin g his tank 

like thi s. 
Mr. He rr- No . I prove by thi s witness that 

the Sun O il tank usuall y has these signs here and 
he're, and hi s tank did not ha ve th ose signs. 

'fhe Court-That'his tank dicl ha ve a hancllc and 
this one doe s not. 

Mr. He rr -T ha t is it ex actl y . 
'fhe Court-All ri ght. 
Mr . 1-Ier r-I wo uld a sk to have this put up . 

30 ( Paper referred to is fastened to the wa ll.) 

40 

Mr. Her r--Ev ery seller of gasol ine in this county 
ha s a pump similar to th at, so rnev.rhat. 

The Co urt- Proceed. 
Q. No w, did yo u purcha se tha t tank yourself ? 
A. No. 
Q. "\i\!here clicl yo u get it from? 
A. vVhy, the Genoco di strilmtor s furni shes the tank. 
Q. So that yo u did not purcha se the tank but jt wets 

furni shed yo u by the distributor? 
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A That is it. 
Q. And you erected it the way it came to you? 
A They erected it, not me. 
Q. And they put the ga s in it? 
A They put the gas in it. 
Q. And they furnished you with the gas? 
A Yes. 
Q. Now, did your tank have any yellovv around the 10 

bottom? 
A No, sir. 
Q. And it bor e no placard or sign of any nature 

reading "Sunoco?'-' 
A No, sir. 
Q. On the contrary, at the time of your arrest it did 

hear a sign reading "Genoco ?'' 
Mr. Able-I object to that as leading . 
The Court-It is very leading . 

Q. State how yon sold this ga soline , under ··yvhat 20 
name? 

Mr. Able-I object to that question, if your 
honor please. 

The Court-vVhat is the objection to it? 
J\fr . Able-It was leacbng. 
Mr. Herr-Diel you object to this question or 

the one before this one? 
1\/Ir. Able- The one in which you suggested what 

the ansvver should be. 
(L ast question reacl.) 30 
Mr. Able-The question before was the one I 

objected to, if your honor please, when your honor 
said it was decidedly leading. 

( Las t question again reacl.) 
Th e Court-Now, you have no objection to the 

present question? 
Mr. Able-No. 
(La st question again reacl.) 

A. "Genoco." 

40 
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Q. Do you recall the trial of your indictment ? 
A. Yes, sir. 
Q. Do you recall the appearance of a chemist from 

the Sun Oil Company? 
A. Yes, sir. 
Q. Do you recall him testifying that the gas that you 

were selling as Genoco gas was a gas of va stly inferior 
10 qualities to Sunoco? 

A. Yes; he said ten ga~lons of it would blow your 
car up. 

Q. Diel he say anything about 'What effect Genoco gas 
would have on your engine? 

Mr. Able-Who said it? 
Mr. Herr-The chemist of the Sun Oil Com-

pany. 
Mr. Able-I object to that. 

. The Court-\!Vhat bearing does that have? 
20 Mr. Herr-It shows the malice of th e Sun Oil 

Company toward thi s man. · When they come here 
with their own chemist and put him on th e ·witness -
stand and have him testify that the ga s that this 
man is selling is likely to blmv your car up if you 
use ten gallons of it, it shov,rs very dearly the malice 
of the Sun Oil Company tO\varcl thi s defendant. 
I am alleging as part of the damage s in thi s case 
a loss of profit s as a result of the business lost by 
thi s man due to the warrant issued for his arr est, 

30 and I have a right to introduce at thi s tri al the 
evidence of the natura l result of that warr ant, ancl 
I am going to shm,v what the chemist said and then 
I am going to show the effect of that in business 
that this man suffered clue to the te stimony of that 
chemist and . of the other witnesses produ ced on 
behalf of .the Sun Oil Com pany. 

40 

Mr. Able-The question is objected to , if your 
honor please, becau se it calls for hear say, so far 
as this witness is concerned; because it is irnma-
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terial ,vherein it does not tend to show what was 
in mind ·with regard to malice of the man who 
made the comp laint, who is nm;v here, one of the 
defendants. It ha s no application to him whatso-
ever, and neither ha s it any ap plication to the Sun 
Oil Company, except insofar as this ,;y·itness testi-
fied to the quality of the gas at that time that he 
was selling as Sun Oil, and if that testimony is to 10 
be taken we submit , if your honor please, that it 
should be taken from the record an d not from the 
mouth of ·this witnes s; and vve object to the com• 
petency of the witness to testify in answer to the 
question that was asked by coun sel. 

Mr. He rr-Now, I would ask Mr . Ab le if there 
is any record of that trial. The court probably 
kno\vs that in criminal trials in thi s county there is 
no stenographer. 

l\Ir. Able-That is tme. I had forgotten that 20 
there was no stenograp her. I might say here, if 
your honor please, in order to stra ighten up some 
of the matt er s that ha ve been adverted to by coun-
sel, ,rith reference to myself, that I appeared in 
that case b_nt I did not ap pear for the Sun Oil 
Company. I appeared for the prosecutor of the 
pleas of the County of Hunterdon. I had no con-
nection at that time with the Sun Oil Company 
and I never had seen them before, and I think I 
have a right to make that statement. 30 

The Court-What do you say to this que stion 
as showing or as being an element from v_rhich dam -
age may have re sulted by reason of this pro sern -
tion? 

Mr. Able- I object to it, your honor, upon the 
ground that it is irrelevant and that it has no ap-
plication so far as the testimony was concerned, 
to show that this man lost a dollar, unle ss he can 
specincally produces witnesse s_ before he introduce s 

40 
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thi s testimony', to show the reason why they did not 
buy the gas . If he suffered any damage he has got 
to prove it and trace it to that ·witness's testimony 
or the testimony given on the trial. vVe are here 
to an swer for malicious prosecution which means 
that we maliciously and without probable cause hacl 
this man arrested. Now, this testimony that he 

10 is introducing was not in existence at the time the 
arrest took place. This all took place aft en vartl, at 
the trial. Nothing · of thi s kind had ever been 
heard tell of before the trial and v.re are not to be 
held accountable in an y wi se for what happened at 
the trial or for ,:vhat wa s clone anteceden t to the 
trial, so it is irrelevant and incompetent and this 
witness is not competent to give evidence of that. 

The Court-It is irr elevant as provin g malice. 
I do not think there is any question about that. 

20 Now, the only thought I have in mind is its rele-
vancy with respect to being one of the thi ngs \Yhich 
may have caused damage as a result of the prose-
cution, being one of the element s of dam age which 
he suffered . 

Mr. A ble-I do not think that the se defendants 
in thi s suit could be charged in this case with haY-
ing cau sed him damage by rea son of thi s complaint 
having been made through the testimon y. That 
testimon y would not be applicable to show damage 

30 in this suit. It is· entirely irrelevant as an item of 
damage . 

40 

Mr. Herr-( After cliscnssion.) The idea is 
that they are respon sible for the probabl e result 
of everything they set in motion . They set in mo-
tion thi s man's arre st. 

( After argument.) 
The Court-I v.rill sustain the objecti on to it at 

the present time. 
Q. ..When were you arrested ? 
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A. In April, sometime . I do not know. The fifteenth 
I guess, or somewhere along there. 

Q. And you ,Yere tried on the sixth clay of May, 
1930? 

A. Yes, sir. 
Q. Approximately twenty-five clays thereafter? 
A. I guess it was something like that. 
Q. Now, following your trial, did you lose any sale s 10 

of Genoco ga s ? 
A. Pretty near all of it. 
Q. How much had you been selling prior to the trial? 
A. Well, I supposed two thousand a month or better. 
Q. Ho w much a 'month have you sold since the trial? 
A. I do not suppo se I have sold five hundred-thre e 

hundred ; very little. 
Q. What net profit do you make off the sale of Ge-

noco gas? 
A. Sometime s three cents , sometimes tv.ro cents; it 20 

is accord ing to how the price changed. One time you 
make more than you do others. 

Q. So when you ,Yere selling two thou sand gallon s 
a month or more you were making ninety clo1lars a 
month net ? 

A. Yes. 
Q. And it ha s dropped clown novii to-
A. At that tim e I made four cent s, at the time of the 

trial. 
l\fr. Able- What is that? 
The \Vitne ss- Before the cut came in gas la tely 

I made four cent s a gallon, and when the cut cam e 
it went to three, and now it is clown to two . 

Q. At the tim e of the trial you -Yvere netting a hundred 
and twenty dollars a month or better · for Genoco gas ? 

A. Yes. 
Q. And since the trial you hav e been cut clovvn to 

nine or ten dollar s a month? 
A. Pra ctically nothing. 

30 

40 
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Q. Now I show you a letter marked-
( Paper referred to is marked P-4 for identification. ) 
Q. -P-4 for identification, and ask you if you re-

ceived that in the regular course of the mail? 
A. I received it from the Ringoes post office. 
Q. Follovving your trial? 
A. Yes, sir. 

10 Q. And I show you another letter marked-
( Paper referred to is marked P-5 for identificati on.) 
Q. -P-5 for identification, and ask you if you re-

ceived that? 
A. That vvas shoved uncler the cloor, the store cloor. 
Q. vVhen was that done? 
A. That ·was shortly after the trial. That hacl a little 

bottle of ink along with it. 
Q. Prior to your trial which gas was selling the best 

at your station? 
20 A. Genoco was the leader. 

Mr. Able-I do not see, if your honor please, 
how we are to be bound by this manner of testi-
mony. The question before the court is whether 
or not this man was arre sted and tried upon a com-
plaint which was made maliciou sly and without 
probable cau se. 

The Court~Does it not come under the a1lega-
tion for damages ? 

( After argument.) 
30 The Court-I ,,,ill overrule th e objection to the 

40 

,pre sent line of testimony because the plaintiff has 
asked in the complaint for damages for loss of 
bu siness, and this testimony goes to the question of 
the loss of business. 

Mr. Herr-Then I suppose when I come to in-
troduce the new spaper articles that resulted from 
this trial Mr. Able will object to tho se? 

The Court-vVe will meet that when we come 
to it. 
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:l\fr . Able-N ovv, if your honor please, you will 
grant an exception to the ruling. 

The Court-Yes. 
Mr. Able-Secondly, I vrnuld ask that counsel 

refr ain from making these statements until he 
comes to the argument. 

Th e Court-Yes. 
Mr. Herr-May I have the question that was 10 

objected to? 
( Last que stion and an swer reacl.) 
The Court-I overruled the objection to that and 

will let the an swer stand. 
Q. Do you read the local press ? 
A H unterdon County? 
Q. Yes . 
A No, sir. 
Q. Do you read the Democrat, Advertiser and Hun-

tcrc.lcn County Democrat? 20 
A. No, sir. 
Q. You do not read any county newspaper ? 
A. No, sir. 
Q. I show you a number of slips and ask you what 

those slips shov,r? 
A. They show slips for Genoco gas. 

Mr. Able-If the court please, before he testi-
fies with regard to the contents of those slips I 
think they should be at least offered in evidence . 
I think he is testifying to thefr contents in reply to 30 

1the question of counsel. 
Mr. He rr - Perha1;s the question is too broad. 

I will qualify it. 
Q. Do tho?e slip s shov,r your original record of pur-

chases of Genoco gas? 
A. Yes , that is what they are for; they are my re-

ceipts. 
Mr. Herr-Now, I v,·ill offer those in evidence. 
Mr. A ble-The offer of them is ob jectecl to be-

cause we do not knmv just \\·hat the purport is. 40 
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Mr. Herr-The objection a moment ago vvas that 
the original records were not produced, and I am 
now producing them and they are objected to now. 

Mr. Able - Are they original records of sa1es 
or purchases? \;Vhat does this purport to be? We 
do not know. \!Ve object to them because of their 
irrelevancy. 

10 The Court-How do you know they are irrele-
vant if you do not know what th ey are? 

Mr. Able--He re ;re purchases purporting to be 
from-There is one in February, 1930, and so on 
clown, and January, 1930, and July and April and 
back in November, 1929. Is this an item or ele-
ment of damage as to whether or not thi s man's 
sales were up or clown? \!Ve do not know anything 
about that. Are we to be held responsible unless 
he shows it was on account of the arrest? I can-

20 not see the application; of these. I think they are 
entirely irrelevant for any purpose for which the 
suit is brought. 

( After argument.) 
Mr. Herr-It is a self-evi dent truth that I cannot 

prove the entire case in one question. Therefore 
I have got to pro ,,e it in parts. I am proving now 
the loss of business. Subsequently I shall prove 
the broadcasting of this tri al in the local press. I 
shall prove there was no other cause known to this 

30 man for the loss o·f this business . Now, if that does 
not show a probable loss of business under the rules 
of evidence then I am at a loss as to how to show it. 

40 

The Court-I ,vill overrule the objection . 
Mr. Ab le-If your honor please, I was going to 

ask pern1ission, before you made the ruling , to 
cross-examine upon these slips . 

The Court-You may do that, Mr. Able. 
By Mr. Able. 
Q. Who delivers Genoco gas to your place ? 
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A. The Aug ust ine boy s ; there are two brot her s, Joe 
and Walter. 

Q. Do they dr ive a tru ck ? 
A. Yes, sir. 
Q. They always deliver to yo ur station dovvn here? 
A Yes, sir. 
Q. Does one or the oth er always dr ive the truc k ? 
A. Joe most genera lly. 10 
Q. Does W alter ever do it? 
A. Wa lter has done it . 
Q. W ith what freq uency vwu ld you say? 
A Well, practica lly all thro ugh, diffe rent time s he 

has been ther e. 
Q. When? 
A Well, not late ly . I do not know as he has been 

to my place at all since· the tr ial. 
Q. Was he there before the tri al ? 
A Oh, yes. 
Q. I notice th at there is ma rked on each one of those 

slips the wor d "Pa id ,., an d the n the signat ure 
Will you kindly tell us v.rhose signatur e that is ? 

A That is Joe ·s. 

"J ·'' • 1.-...... 

Q. And will you tell us when th ese pape rs were ma de 
np? 

A T hey would be mark ed pai d when th ey we re paid. 
They wasn't always pa id wh en th ey we re delivered. 

20 

Q. Now, ,vill you tell the court ju st which one of 
those papers vrns delivered by any other person than 30 
Joe, as you call him ? 

A I could not; that wo uld be imp ossible. 
Q. Who signs the rece ipts? 
A Well, now, sometimes I don 't pay them for three 

or four loads, but when I ra id I a lways paid Joe. 
Q. You never pa id anybody but Joe? 
A No. 
Q. And Joe alway s signs th ese? 
A Yes . :rhe bill always comes when the ga s come s. 

40 
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Q. Is Joe the man who owns this Genoco concern ? 
A. That is more than I knovv. 1 here are two bro-

thers in it. 
Q. ·what is his relationship to the Genoco Company 

or its business ? 
A. I cannot answer that. 
Q. You do not know? 

10 A. No. 
Q. You know that you buy what you call Genoco gas 

from Joe Augustine and from his brother? 
A. Yes. ' 
Q. And you say that Joe or his brother alway s clriYe 

the trnck? 
A. Yes. 
Q. You are sure about that? 
A. I knmv it. I never seen anybody else but them. 
Q. And you never paid anybody but Joe? 

20 A. I never paid anybody but Joe. 
Mr. Able -- If your honor please, you will allow 

an exception upon the introduction of the slips? 
The Court-Yes. 
( Papers fa stened together a re mar keel flxhibit 

P-7.) 
By Mr. Herr. 
Q. Diel you s.ell Genoco gas prior to 1930? 
A. Yes; I think the pump was put in around July, 

1929. 
30 Q. And that ,vas the sale of what is known as white 

40 

Genoco? 
A. Yes. 
Q. So that you say another pump was put in in the 

early part of March? 
A. March second. 
Q. Do you mean the pump for the hlue Genoco ? 
A. Yes. 

Mr. Ahle-I object to that line of interrogation 
because it is entirely leading. 
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The Court-Very. 
Mr. Herr -I am doing it to save time. 
The Court-You have no right to save time that 

way. You are putting w.orcls in the witness· 
mouth, which you know is not proper. 

Q. State how you sold Genoco when the color was 
changed and when the new pump ·was put in to take care 
of it, to take care of the changed color? 10 

A. Say that over. . 
Q. State when you commenced to sell white Genoco? 
A. I think it vvas in July, 1929. 
Q. Now, did you use the same pump to sell blue 

Genoco? 
A. No, sir; there was a new pump put in. 
Q. When was that pump put in? 
A. The second clay of March, 1930. 
Q. When did you say you put the blue Genoco tank 

in? 
A. The second clay of March, 1930. 
Q. Nmv, I show you a photograph rnarkecl -
(Photogr aph marked P-6 for identification.) 
Q. - P -6 for identification , and ask you if that 

shows the cond ition of the gas pump s in front of your 
service station at the time of your arre st? 

A. Yes, sir. 
IVIr. Herr- I will offer thi s photograph 111 evi-

dence. 

20 

Mr . A ble-If your honor plea se, the photograph 30 
is objected to, not becau se it is a photograph but 
because it is no t shown or has not been shown , so 
far as I hear d, that it was an ex act representation 
of the conditions that existed at the time ·when 
sales ,vere made upon which this-

T he Court-I think the que stion was dir ecte d 
to-

Mr. A ble-He sa id at the tim e of the arre st, I 
think . T his arrest ,va s made upon the represen-

40 
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tation of people who went there and bought this 
gas at a certain time. When was it made? 

Mr. Herr-It is immaterial when it was made. 
The question is does it represent the service station 
as of the elate of the arrest? 

The Court-That would be immaterial. The 
point at issue would be the representation of the 

10 place at the time of these sales. 
Mr. Herr-It might be if this complaint was 

made by a person other than the Sun Oil Company. 
This is not a complaint made by a customer. It is 
not a comp laint made by the general public. It is 
a complaint made by the seller of a competiti\·e 
product. Now, my contention is that if they had 
this man arrested and made a complaint at the time 
when his pumps bore the word "Genoco," that then 
this jury is ent itled to know that fact, because that 

20 shmvs malice on their part as a competitor to ar-
rest a man when he dearly has marked on his pumps 
the word "Genoco .. , I would not pres s my ques-
tion if these people were not a competitor , if the 
complaint ·was not made by a competitor, but it 
is a case \"irhere a competitor comes in and tries to 
stifle out another. 

The Court-Of course, that is an improper re-
mark. 

Mr. Able-If your honor plea se, that is objected 
30 to. 

40 

The Court-It is a question where a person came 
in and made a complaint under the statute, and that 
is all it is, so far as this trial is concerned . 

Mr. Able-T hese statements ought not to be 
made. 

The Court-No; they ought not to be made. 
Mr. Herr-I take exception to that statement. 

They should be macle. 
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The Court-No. lf you can substantiate it by 
facts you may prove it , and if the facts ju st ify it 
you may argue that to the jury, but there is noth-
ing so far to ju stify counsel in making statements 
of that kind. 

(Last question and an swer reacl. ) 
Mr. Able- I object becau se that does not show 

the condition of the ga s pumps at the time the arrest 10 
was made. The arre st wa s made upon purchases 
that had been previou sly made. The grounds for 
arrest were such as ma y have existed at the time 
that the act was committed \;1,rhich is complained of, 
ancl the act which was committed, which wa s com-
plained of, occurred on March third and March 
tenth, 1930. 

( Afte r argument.) 
J\fr. Herr -The picture is aclmissible on another 

ground. T hey charge in their criminal complaint 20 
that this Genoco gas was sold for the pur pose of 
misleading the gen era l public into thinking that 
they \:\'ere buying Sunoco gas. Now, the complaint 
is elated on the fifteenth day of April. I am going 
to reframe my question so as to show, if I can , that 
these pictures repre sent the condition the day prior 
to the complaint , namely , the fourtenth, so that I 
can slmw very plainl y that prior to any complaint 
being made thi s man had received and placed on 
this tank a sign called "Ge noco .' ' 30 

The Court-Yes , but how would that discharge 
him from responsibility for anything which oc-
curred on th e third and tenth? 

Mr. He rr-In this vvay: Part of the neces sa ry 
influence to susta in their complaint must be that 
he was handling thi s gas ,vith an intent to deceive 
people. That is part of their necessa ry complaint. 
Now, if I can show befo re any complaint was made 
that this man had placed upon this tank the word 

40 
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"Ge noco, '' that is an element to be considered by 
the jury in determining . whether or not these com-
·plainants had probable cau se for seeki1w his arrest. 

The Court-Do you ,vish to be heard in reply, 
Mr. Able? 

( Aft er discussion .) 
The Conrt-I ·will sustain the objecti on, Mr. 

10 A ble. 
M r. He rr--I pray an excep ti on on the ground 

I have already note d. 
The Court-All right. 

Q. Now, doe s that picture show the tru e condition 
of the pump s in front of your stand on the twelfth day 
of March, 1930, and the third clay of March, 1930, with 
th e except ion of the disk at the top of the pump which 
contains the word "Ge nocci ?" 

A . V\l ell, that was not put on until I suppo se three 
20 weeks later. 'I'he pump comes without the bulb. 

Q. Exc ept for that bulb does the picture represent 
the concli-tion there? 

A. Ju st the same. That was put in on the second 
clay of March, and th ey claim they were th ere the third. 

Q. \tVhat was put in on ·the second clay of March? 
A. The pump was put in the ground the second day 

of Ma rch ancl their charge is the third. It wasn't hardly 
buried yet. 

Mr . Herr-Now, I offer the photograph, subject 
30 to the condition thi s witness ha s testified to, that 

the dial with the word "Ge noco," was not inserted 
in the pump at th at tim e. 

40 

M r. A ble-If your honor please, the witn ess has 
stated that the word "Ge noco" ·was not on the tank 
on the clays when the compla int was made, and he 
now offers this photograph with the oral statement 
that that part of the picture is to be excluclecl. I 
think that mak es the offer of doubtle ss value as 
evidence and mig ht he pr ejudici al to the clefend-
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ants· case to consent to it bein g admitted 111 evi-
dence. I therefot e obje~t. 

The Court-W hat is its evidential value now , 
Mr. Herr? 

Mr. He rr-Its evidential value is to show the 
type of pump , to show the situation of the pump 
and to show that it ha s no markings on it. N ov_r, 
other pumps have distinct markings on them. I 10 
want to shm,v that this pump had no such mark -
ings. T hat is the evidential value of these photo -
graphs. 

The Cour t-The photograh does not prove that. 
The photog raph itself shows there is a marking on 
there. 

Mr. Herr-Yes, but I am consenting , if the 
court please, to permitting the court to instruct the 
jury a11cl admitt ing that that e..lisk was not there at 
the time the complaintvvas made. If l\!Ir . Able con- 20 
siclers that detrimental to his case I am willing to 
leave it out. 

1fr. Able- The photograph would be use ful to 
show the relative po sition of the tank s along there 
if they are all in. But as to its probative force, 
with regard to showing the true appearance of the 
tank, except its general sha ::e, of course that 1s 
objectionab le. 

The Court-Yes, the fact of the matter 1s it 
shows ju st the exact opposite to- 30 

1Ir. Able-To what th ey purrort to introduc e 
it for? 

The Court-Yes. Do you object to its admis -
sion for the purpose of show ing th e locati on of the 
tanks as they were on the clay in que stion ? 

Mr . Herr-T his photograph was introduc ed hy 
the State in the criminal case. 

The Court-I hav e nothing to do with th at. That 
is another matter. 

40 
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Mr. Able-If your honor please, for the ptupose 
of showing the number of tanks that -were on there, 
and their relative position as it may be distorted to 

· a certain extent as photographs are , we have no 
objections to them, of course. 

The Court-Do you want to offer it for that 
purpose? 

10 1\/Ir. Herr-Yes. Then I want the witness to 
point out-

The Court-Let it be marked. 
( Photograph referred to is marked Exhi'bit P-8.) 

Q. N ovv, I show you photograph marked Exhib,it 
P-8 and I ask you to step down in front of the jury and 
point out where the color ing is different on that tank 
than on the tank which you have marked "A' ' on the 
sheet. 

A. Vv e11, the difference in this tank-This tank on the 
20 picture has yellow here and here, and all the rest is blue, 

all the way c1mvn; where this ( indicating) has got 
yellow. 

Q. In other -words there is no yellow on the base at 
all? 

A . No . A her you leave that (indicating) it is all 
blue. 

Q. Is there any plate or mark on the tank in the 
photograph similar to the mark or plate appearing 111 

the center of the body of the Sunoco pum p ? 
30 A. No; the:·~ is none· on this pump at all. 

40 

Q . So that you have no mark of any kind , nature 
or description, at that point, ancl it is solid color .from 
there clear to the ground? 

A. Yes, sir. 
Q. Now, point out to the jury on that photograph 

where the tank containing the ·white Genoco gas is. 
A. The third tank. R ight there ( in_clicating ). 

Mr. Herr -- Cross -examine. 
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Cross-examination by J\!Ir. Ab le. 
Q. Now, let us refer to thi s tank. You ha ve ju st 

sta~d that the tank which you have there, if I ga th er 
you correctly, is identical in shape , fo rm and presum-
ably in the size of the regulati on tank , of this Sunoc o 
tank, with the exception that it doe s not ha ve any yellovv 
band around it; there is no distinction betwen the Sun-
oco and what you call the Genoco tank, except that, is 10 
that right ? 

A. There is no label on my pump. 
Q. And the labe l. That is my mi stak e. There is no 

label? 
A. No. 
Q. Woulcl you mind telling the court and jur y as to 

whether or not tha t little yellow str eak clown there at 
the bottom has not been overpainted in blu e? 

A. No; it was never on there. The pump came right 
from the Wayn e people. 20 

Q. \ncl in every other particular, from v.rhat yo u 
stated, the pump you are u sing is a counterpart of that 
pump (indicat ing) ? 

A. Yes, sir. 
Q. In shape and size? 
A. It is made by the same people. 
Q. :Made by the same people? 

· r\. Made by the Vl ayne peo ple, yes. T he Vv ayne 
people sells them to anybody vlho ,vants th em . 

Q. So vve have the idea that that pump is identical 30 
\\'ith the Sunoco pu mp-

l\Ir. Herr -I object to that statement. Tha t is 
summing up the case to the jury. 

The Court-There is more latit ud e allowed on 
cross-exam ination. 

Mr. Herr-Yes, but he ,vas not asking a qu es-
tion. 

Q. At the expense of an accu sation of repetition then , 
see if I get you correctly. Th ere is no distinction be-

40 
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tvveen the pump that you are using for Genoco at the 
present time and which you ,vere using at the time when 
this complaint ,vas made-I do not mean the date of the 
warrant, but the elate when the purchase was said to 
have been made-excepting a little stamp in front there 
and that yellow band on the front of it ? 

J\/fr. Herr-I object to that question because it 
10 uses the word " little," indicating the stamp, 

whereas it takes up the whole front of the tank. 
Mr. Able-We will eliminate the word "little'' 

and say "the stamp and the band at the bottom." 
Mr. Herr-And the sign at the top. 
The .. Witness-Ask that question over, please. 
( Last question reacl.) 

A. It is the same Wayne pump. 
Q. Do you know what color Sunoco gas 1s sole! 

under? 
20 A. Their gas ? 

Q. Yes. 
A. It is blue. 
Q. How long ha s that color been used by the Sunoco, 

if you know, or as long as you know? 
A. It has been used quite a wl-i.ile; I could not say 

how long ; tvYo or three years. 
Q. The col01~ is well established under the name of 

Sunoco, is it not? 
Mr. Herr-Now, that is not a proper question, 

30 if the court plea se .. I object to the question. I did 
not ask the witness anything about what the Snn 
Oil Company was doing or was not doing, and 
he has not proved he is a competent witness tote s-
tify as to what the Sun Oil Company did or did 
not use it for. 

40 

The Court-If he does not know he must say so. 
( Last question read.) 

A. That is the name of their ga s, "Sunoco.'' 
Q. And the color is what? 
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A They are blue, the same as many others. 
Q. It has a blue color then? 
A Yes. 
Q. And it is an old established gas, is it? 
A. I cannot say; I do not know . 

51 

Q. You knmv it has been sold for a number of years? 
A I know when it was white they couldn't hardly 

sell it and they turr,e d it blue and that helped sell it. 10 
Q. What is that? 
A. When it \Vas white they couldn't hardly sell .it, 

and they put a littl e bluing in it and that hel ped sell it. 
Q. Then it was sold as blue gas? 
A. Yes. 
Q. And it was sold from pump s which you have tes-

tiflecl were the same shap e as your pump? 
A. Yes, the same as the vVayne Company put s out. 
Q. What color is Genoco gas? 
J\. A bluish green. 20 
Q. ·what is the differenc e behveen the color of the 

Genoco and the Sunoco ? 
A. There must be a lot of difference. 
Q. No. W hat is the differe nce, if any? 
A. Sunoco advertises the only true blue, so there 

can't be only the one true blue. 
Q. J s there any similarity in the color ? 
A. Th is is a greenish Uue, vvhile the .rs is a blu ey blue ( 
Q. But the Genoco ha s a blue cast, is that r ight? 
\. Yes . 30 

Q. Will you tell me who Genoco is, or whether they 
are incorporated or what it is? 

\. I could not tell you that. The Augustine boys are 
distributor s. 

Q. Do you knmv \\·hether there is a company by the 
name of Genoco? 

A. Ko, I don't know. They are di stributors. 
Q. Augus tine Brothers are distributors then, and do 

you know whet her they are distributing gas that is man-
ufactured by a company that is well known ? ~O 
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A. No; that is their own name; that is a trade name. 
Q. Taken by the Augustine Brothers ? 
A . Yes; that is a trade name. 
Q. Do you know-If yo u do not you need not answer 

- Do you knmv whether the gas called Genoco is a gen-
erally sold gas? 

A Well, it is Mexican petroleum, so they tell me, and 
10 that is a good gas. 

Q. Do you know wh ether it is a generall y sold gas 
and advertised? 

A. \Vell, it is sold quite a bit I gues s at some places. 
Q. Tell me what stations you know that sell this gas? 
A. Vv ell, there is Pmvell at Clarksville , near Prince-

ton. 
Q. Yes. 
A. And there is one clown the River Road. I do not 

know who has got that, I can't tell you; and there is 
20 one on the River Road, and there is several around 

Trenton, but I cannot tell you. 
Q. You knmv of two? 
A. I have seen several of them around the city but 

it is beyond me to tell you. 
Q. vVhat is the color of the gas that is sold fr om these 

Genoco tanks that yo u knO\v about? 
A. Some of them ha s blue and some of them has 

white. 
Q. Ancl clo thos e tanks or pump s have Genoco signs 

30 on them? 
A Yes. 
Q. Have you seen them? 
A. Yes. There is one down the River Roacl-Y cs, I 

have seen them with Genoco signs on. 
Q. \i\There did you see them? 
A. Down the riv er there is one. 
Q. vVell, vvhere? 
A. I think his name is Harry \;Vharton, clown near 

Titusville. I think that is his name. I ain't telling yon 
40 that to he the truth, but I think so 'to my hest knowledge. 
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O. And then, so far as you know, the Genoco gas is 
a g~;s sold under a name taken or assumed for this pur-
pose by the Augustine brothers , as you call them, and 
is not a manufact ured gas by a manufacturing gas or 
gasoline comrany, is that right? 

A Well, it is manufactured by the Mexican P etro-
leum Company. 

Q. Do you know ,,vher e the Genoco gas obtains its 10 
g~soline from? 

A. No. 
Mr. Herr- If th e court please, I do not see the 

relevancy of this as cross-examination. It seems 
to me it is going far afield to inquire about the 
manufacture and production, with which this man 
has nothing to do , and asking about the financial 
status. 

The Court-T he question has been answered in 
the negat ive, so it is entire ly harmless. 20 

Q. You were prese nt at th e trial of the State again st 
you on a complaint made by l\/[r. Broo ks , were you not ? 

A. Yes. 
Q. Mr . Augu stine was a ,vitness for yo u ? 
A. Yes. 
Q. To refr esh your memory, do you recall Mr. 

Augustine's sta tement that he colored the Genoco gas 
himself? 

Mr. He rr -I object to that as not proper cross -
examination . It is irrelevant to the testimony that 30 
the witnes s gave in the examination in chief. It 
has nothing to do with this issue, what the ·wit-
nesses testified to at th e former trial ,vhere the 
State was the plaintiff and this man was the de-
fendant. 
The Court-What have you to say, Mr. A ble ? 

Mr. Able-I say it is immaterial. 
The Court --T hen st rike it out. 

40 
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Q. You know it to be a fact, however , that there is 
·what you call white gas called Genoco and a blue gas 
called Genoco and that you sell the blue gas? 

A. Blue and vvhite both-or try to. I don't sell it 
since the trial; I don't sell much since the trial. 

Q. Do you kno-w this gentleman sitting here, Mr. 
vVarren F. Brooks? 

10 A. They tell me he is Mr. Brooks. I only seen him 
on the run one time at my place; that is the only time 
I seen him . 

Q. You never had any acquaintance ·with this man? 
A. No, and clont want an)'. He seen me coming ancl 

he flew and got into hi s car. 
Q. You had no words ·with this man before you were 

arrested under this sta tute which was read to the court 
and jury this morning? 

A. I only seen him that one time. 
20 Q. You did not know him and so far as you know he 

did not know you? 
\. He did not \Vant to know me. 

Q. Do you attend to the selling of a11 the gas that 
comes from that tank ? 

i-\. No. 
Q. You have people to attend those tanks have you? 
A. Yes. 
Q. And do you on occasion have people go out ancl 

serve gas, that do it in a friendly way, that you do not 
30 pay them for it? 
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A. Yes, I have . 
Q. An d they all do it for yon? 
A. I have had them do it , and at mo st any station peo-

ple v,rill do it. 
Q. So vvhen they go out to the pump and sell gas out 

they are serving you, is that correct, out of these tanks? 
A. They are serving the car that is out front. 
Q. For you? 
A. I suppose it is for me. certainly. 
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Q. How many tanks have you in all? 
A. ·well, I have got ten at present. ,I had twelve, but 

after this tria l the Standard took their pumps out and 
now it leaves me ten. 

Q. You have ten at present? 
A. Yes . 
Q. Flow many dicl you have during· the month of 

March, 1930? 10 
· A. After the secon d of March I had twelve. 

Q. And, if you know, when was the word "Genoco" 
placed on top of this tank that yon are talking about ? 

A Abo ut thre e weeks after the pump ·wa s put in . 
Q. And it ·was put in on the second of March? 
A. Yes . 
Q. Was there any di stinguishing feature about that 

• pump which would indicate the kind of gas that was 
being sold therefrom when you served the public? 

.:\. The pump was a different color and the gas was 20 
on a greenish blue, w her e theirs was on a true blue . 

Q. For three ·weeks was there any sign of Genoco? 
A. No; there was no bulb there. 
Q. There was no sign on the pump at all? 
A. No; they did not have any bulb there. 
Q. N cw, you have stat ed that your sa les of Genoco 

-tell us the exact name, will you? 
A. Genoco . 
Q. Now yo u say your sales from the Genoco ga s 

haYe deprec iat ed in amount since you were chargecl 30 
under the compl aint and indictment? -

A. Ye s. J will say I lost p-etty near all my busines s. 
Q. Ho\\ . abo ut yo ur gen eral bu sines s, ha s that kept 

up? 
A. 1 do fair, but \\then pe ople thinks yon are a boot-

legger they don't ,vant nothing to do with you, the way 
1 was re1)resented here as beino- a bootleo-o-er and sellino-b bb b 

"gyp" gas, and 0£ course that clone me lots of harm. 
Q. Yo u have a Standard tank haven't you? 

40 
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A. No; they took it out after the trial, and they 
vvould not have it there. These people represented me as 
a croo k and the y took their gas away from me. 

Mr. A ble-I move to st rik e that statement from 
the record. 

The Court-It ma y be stricken out. 
Q. Now, M r. Hafner, will you please respond to my 

10 questions ? 
A. Yes, I will try to. 
Q. You say you no long·er sell Sta ndard oil ? 
A. No . 
Q. \Nill you enumerate th e kincl of oils and gas you 

do sell? 
A. I sell Gulf, Atlantic, T ydol, Pan-Am and Genoco. 

I guess that is all. 
Q. How man y? 
A . Four or five differ ent kind s. 

20 Q. And you have two pumps for one kind of gas? 
A. Yes. 
Q. Were you selling what you call Genoco gas prior 

to the time that you put that pump in ? 
A. I sold th e vvhite ga s ever since July, 1929. 
Q. These sa les slips which you hav e presented here 

that are ante cedent to March 2, 1930, vvere all of white 
gas , is that true ? 

A. vVell, whatever it is, yes . 
Q. What is th at? 

30 A . Of course there is some blu e there. Th ey start 
in-I forget just where, but you have got them in fro nt 
of you there . 

Q. When did your sales of blue gas commence? 
A. No t until I got the pump in. 
Q. And th at was Ma rch 2, 1930? 
A. Yes, and they were th ere, they claim, on the 

third, but I did not see them. 
Q. Then the sales of thi s gas that you have produced 

the purcha se slips fo r to ok place prior to March , 1930? 
40 
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A. We ll, th ey are elated. That is the best I can tell 
you. There is some a ft erwar<l s and befor e. vVe sold 
a litt1e blue but very little blue . 

Q. W here did you ha ve the blue at that tim e, in what 
kind of a ta nk ? 

A. Right where it is now. 
Q. If you did not ha ve the tank before M arch 2 , 

1930, you could not ha ve sold it. 10 
\ . Unt il we got the blue pump put in. 
Q. T hen you have never sold any Gen oco blue ga s 

prior to Iviarch 2, 1930, and the se sales slips that you 
haYe here prior to Mar ch 1, 1930, 'Noulcl relate to whit e 
gas and have no relati onship to blue gas whatsoever? 

A No, no re lati onship to th e blue until after March 
second. 

Q. 'When yo u purchased the white ga s, as you call 
it, and when you purcha sed the blue ga s did you dif-
ferentiat e the pric e an y, did you pay a differ ent price 20 
for that? 

A. No, ju st the same. 
Q. An d these sales that you hav e here , or purcha ses 

of gas for sale, rather, repre sent, do they, ,vhit e and 
hlue gas? 

A. T hat is a fter M arch second. 
Q. How a re you able to say how much of thi s gas 

you purchase d as indicat ed by the se slip s indicated blne 
gas? 

A I could not say. That ·would be hard for me to 30 
say, because af ter th e trial my ga s ju st fell off, ancl 
that is all I know . 

Q. You have whi te ga s and yo u have blue ga s, and 
each one of those slip s a fter J'vlarch 2 , 1930, represent s 
white ancl blue gas? 

A Yes. I bought ver y little blue. 
Q. Now, will you tell us, and tell thi s jur y and the 

Court, how much of that ga s is blue, that you bou ght , 
and how much of it is ·white? 

40 
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A. Well, that is hard to tell because it has no mark 
to represent blue or white . 

Q. You cannot tell? 
A. No . 
Q. Then if all the se slip s prior to 1\/[arch 2, 1930, 

were fo r vvhite gas, and if it should appe ar, as it does 
from the papers that yo u have that th e purcha ses of 

10 gas were so much more before you bought the blue gas 
than they have been since , why do you seek to charge 
these defe ndant s for . the· loss, which you are unable to 
say hmv much it is? 

M r. Hen--I would like to hav e that question 
repeated. 

M r. Ab le-It was complicat ed and I will strike 
it out. 

The Court-All right . 
Q. Yo u ha ve made a claim for reduced sales in gas. 

20 You have produced purchase slips of gas that ante-
dates :March 2, 1930, before yo u sold any blue gas? 

A. Yes. 
Q . A nd since that time the slips repre sent white gas 

ancl blue gas? 
A. And blue gas. 
Q. Now, I say why do yo u seek by presenting these 

slips to claim dama ges for loss o-f th e sale of blue gas 
in this suit? 

A. vVell, it is th e Genoco products. They hurt the 
30 Genoco business, no matter ·whether it is wh ite or blue 

or green; the y wrecked th e Genoco trade, they ran the 
Gcnoco tra de mvay when they called it "gyp" gas, that 
hurt me. 

40 

Q. Yo u hav e stat ed that your loss was a certain 
amount, the amount of sa les being reduced on your sales 
o-f Genoco gas since you were arrested. \:Vhat have 
yo u to say abo ut the other gas which you were selling? 

A. Vv ell, it hurt my business in general. 
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Q. You do not se11 so much of an y o f it , is that right ? 
A No, sir , not so mu ch. 
Q. And you do not a ttribute an y of the loss to bu si-

ness condition s bu t yo u think it wa s a ll becau e of thi s 
snit having been bro ught again st yo u fr om a criminal 
angle, is that r ight? 

J\. T hat is the way I fee l about it. 
Q. And business depr ession mak es no diff er ence in 10 

your business, is that tru e, is that the vvay you loo k at it ? 
A. \V ell I look at it th a t th e trial hurt m e. 
Q. I show you a photog raph whi ch purp ort s to be 

another and a di ffe rent photograph o f yo ur premi ses, 
and which will be marked-

( Photograph refe rr ed to m ar ked D -1 • fo r identifica-
tion. ) 

Q. - D- 1 fo r identifi cati on, and w ould inquir e 
\\'hether that is an exact r epro duc tio n o f yo ur pr emi ses , 
including the tank v.rhich has been un de r consid eration , 20 
with the except ion of the gas which i , in th e top? 

A No. 
Q. It is not? 
J\. No . Some body ha s paint ed yellm v arou nd th e 

bottom of thi s wit h chalk or t ook th e, pictur e and col-
ored this up . 

Q. ls th at a fa ir r epr esentati on of it ? 
.A. o; that don 't look nothin g lil-e min e. 
Q. Ko thing at a ll ? 
A. No. 
Q. We ll, thi s is blu e wh ere yo ur s is blue, is it not ? . 
A . Yes, but they hav e ye llow a ro und here ( indic a t-

ing) . Tha t is that cam oufl age yo u ha ve been ta lkin g 
about. Somebody has t ri ed to cam oufla ge thi s . 

Q. Is th ere a ye llmv ma rk th ere? 
A. Yes . Can 't yo u see it? 
Q. No , I do not, but it m ay be th ere. Yo u say that 

is not a represe nta ti on o f yo ur plac e. 

30 

40 
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A. Of course it is my place and my pump, but they 
have u sed yellow chalk on top and yellowed it all up 
all the way along clmvn the pump. 

Q . T hat is your pumps? 
A. Yes. 
Q. But you say this is-
A. That is that camo uflage you talked about. 

10 Q. Yo u say that has been-
A. Done by chalk or somet hing ; I don't know what. 
Q. It ha s been colored? · 
A . Yes, since th e picture was tak en . 
Q. Is there an y other place it ha s been colored ? 
A. I don't see any. Otherwise, out side of that, it 

look s all right. 
Q. Is that a fair repre sentation, except for what yon 

have ju st stated , of your place since you were arrestee\? 
A. We ll, when that picture vvas taken it ·was all right, 

20 but it ain 't like it is now, because the Standard pump is 
out there now . At the time that vrns taken it was alt 
r ight . 

Q. In all particulars except what you have called a 
little yellow mark at the bottom th ere-

A. Yes; that don't belong there . 
Q. -that is a reproduction ? 
A. Yes, sir. 
Q. I take the liberty of show ing you what purports 

to be an other phot ogra ph of a part of your premises, 
30 particularly that part which contains the pump under 

consideration, and ·would inquire whether that is a cor-
rec t representation of the loca tion and appearance of 
yo ur pump ,vith out coloring of any kin d at the time, 
Marc h 3 and 1\/Iarch 12, which are the elates when you 
were complained of ha ving made a breach of the l.:rn-
of thi s State. 

40 

A. That is the pump when it was fir st put in, after 
they sent the pump to me. 
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· 0. Then that would be a correct representation be-
fo; you were arrested and before the Genoco sign ,vas 
put on the pump? 

A. That was before they sent that sign, yes. That 
is the way they come, and there vvas a cap here ( indicat -
ing) and they took that off and put the bulb on. 

Mr. Able-T his will be mc;i,rked for identification. 
(Photograph referred to is marked D-2 for 10 

identification.) 
Q. There is no coloring of any kind on this pictur e, 

is that right? 
A. No. 
Q. So you would not question its authenticity a~ the 

time it was taken? 
A. No; that is all right. 
Q. Was there at any time a complaint made to you 

by letter of your selling gas from this pump? 
A. Why, a l\!Ir . -- whatever his name is, there, 20 

wrote me a letter. 
Q. Have you that letter? 
A. No. 
Q. What did you do with it? 
A. I clo not know where it is. 
Q. You have no knmvl edge of where it is? 
A. No. 
Q. I sho,Y you what purports to be a copy of a letter 

elated April 5, 1930, and. which is markecl-
(Paper refen; cl to is marked D-3 for identification.) 30 
Q. -D-3 for identification, and would inquire 

whether you receive d the original of which that 1s a 
copy? 

A. (After exa mmm g paper.) Yes, to my best 
kno\\'leclge that is about the same thing. 

Tvir. Ab le-If you honor plea se, we ,~rill offer in 
evidence the photograph marked D-2 for identifica-
tion and also the carbon copy of the letter elated 
April 5, 1930, marked D -3 for identification. 

40 
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Mr. Herr-If the court please, I heard some-
thing just before recess or just after recess about 
the production of the original. I ,vant the originals 
produced. 

Mr . Able-\rVe call for the original from the 
man v.rho sa id he received it. 

Mr. Herr-That is no call for the original. Yon 
10 have got to serve me with written notice before the 

commencement of the , trial, for the production of 
the original, and unle ss you do that you are barred 
frbm proving it by any other means. 

Mr. Able-Vv e take issue upon that statement 
of the law ancl we offer this carbon copy at this 
time. I think it has been decided, I am not sure 
about in New Jersey, but I knoYv it has been de-
cided more than once that a carbon copy is not a 
copy and it becomes an original because it is macle 

20 with the same stroke, at the same time and under 
the same circumstances, and he ha s stated that it 
is a carbon copy of a letter which he received and 
I think upon that ground it is aclmissible. 

The Court-I think so. 
1\!Ir. Herr-I pray an exception. 
The Court-It will be allowecl. You make no 

objecti on to the photograph? 
Mr. Herr-I make the further objection, how-

ever, at this time, that counsel ~annot introduce 
30 anything while my· case is pending. 
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The Court-That may be true, that the offer is 
out of order. 

Mr. Herr-And if your honor will allow me I 
v11ould like to procluce some law over night on the 
point of this carbon copy. l\1y und erstanding of 
the la vv is contrary to that state cl by counsel. He 
argued to the contrary vv hen I off er eel the carbon 
copy of the warrant . 



WILLARD HAFNER-CROSS. 63 

The Court- No. His complaint was that the 
copy was not a carbon copy. Are you in sisting 
upon your objection upon the ground that it is of-
fered out of order? 

Mr. Herr -I insist on that also. 
The Court- -I suppose that is well taken. 
Mr. Able-If your honor please-
Mr. Herr -I might say that if ivir. Able had not 10 

been so technical this morning I w<:mld be glad to 
admit all this stuff. 

Mr. Able-I f your honor has not already rule cl, 
I would like to be heard with regard to the admi ssi-
bility of that carbon copy on cross-examination. If 
you have ruled I will simply abide by it and leav e 
it until another time. 

The Court-\!V ell, I ,vill sustain the ol) jection 
to it at the prese nt time. 

Mr. Able-A ll right . We will not take the time. 20 
It is sim:)ly shut out becau se it is out of time. 

The Court-That is all I am saying at the pres-
ent time. 

Mr . Able-And in regard to the ph otograph I 
suppose ther e will be the same ruling? 

The Court-Yes. Do you obj ect to the photo -
graph also, Captain Herr? 

Mr. Herr -Mo st assuredly. 
The Court-Then there ·will be the sari1e ruling , 

as far as being out of time. 30 
IVIr. Able-A ll right. 

Q. Diel you receive f rorn either of the def endant s or 
anyone in their behalf a complaint that you were sell-
ing illegally a gas or fuel oil vv hich purported to be 
Sunoco oil before you were arre sted? 

J\fr. He rr-I object to that qL1estion. I under-
stood J\/fr. A ble limit ed me to the time prior to th e 
alleged acts in the complaint. 

(After argument.) 
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The Court-I will overrule the objecti on. 
Mr. Herr-May I have the c1uestion? I may 

want to make a further objection . 
( Last question reacl.) 
Mr. Herr - Now, if the court please, I think you 

limited me this morning to such thing s as took 
place prior to the sale alleged in the complaint. 

10 N O'N, if it is going to be opened for the defense to 
go into that I suppose it is also open for me? 

The Court-That h~cl to do with the question of 
the photographs, clicl it not? 

Mr. Able-Yes, sir. 
( After argument.) 
The Court - I will overru le the objecti on to the 

present question . 
Mr. Herr-I pray an exception. 
( Last question again reacl.) 

20 A . Mr. Backes sent me a letter. 
Q. V\/ as the effect of that letter as I stated in my pre-

ceding question? 
Mr . Herr - I object to that. That is asking for 

a conclusion . Counsel cannot do that. 
The Court-It is cross-examination, so I \\·ill 

permit that question. 
Nir. Herr-I pray an exception . 
The Court-Note an exception. 
( Last c1uestion reacl.) 

30 A "\i\That effect of the letter? 

40 

The Court-I clo not know that the \Yitness 
wou ld hardly understand the qLtestion in that form. 

Mr. Ab le-I ,vill withdraw the second question. 
He says he received a letter from Mr. Backes. 

Mr . Herr-If counsel will let me have the let-
ter and Mr. Hafner' s an swer-

Mr . Able-It is open. It lays there on the desk. 
l\!Ir. Herr-Maybe after I have considered it 

over night I v,ri.ll be glacl to admit it in the morning. 
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Mr. Able-Go ahead, captain. 
Mr. Flerr-\tVhere is the ans,ver? 

Q. Now, with regard to thi s loss of profits which you 
allege, will you tell us v.rhat the pro fits on the Standard 
oil tank were pr ior to your a rre st on thi s compla int ? 

A. I used to sell about three or fo ur hundred gallon s 
a week of Standard before the trial and shortly after-
,rarcls they took the tanks away . 10 

Mr. Herr-I w ill adm it that in ev idence , i f the 
court please, and wou lcl ask that it be mar ke d and 
aclmittecl. 

The Court-Yo u cannot do that. Mr. Able wi ll 
have to decide that que stion. 

Q. Have you got.any slip s simil ar to these v_rhich you 
produced here this morning ,vith regard to the Genoco 
gas? 

A. 0-f the Standard? 
Q. Yes. 
A. I guess I have got some of them aroun d . 
Q. Where are they? 
A. Fiome. 
Q. Have you got the slip s for th e same time that you 

produced this morning, for sa les of Gu1 f gas? 
A. I have some of them home, yes. 
Q. ·what was the ave rage amount of Gulf gas sold 

· before you were arrested? 
A. I do not know. I wo uld ha ve to look up my bill s. 

20 

Q. You do not know what the average ·was before 30 
and since with regard to Gulf? 

A. No. 
Q. vVhat about the average sa les of Pa n-Am before 

ancl after your arrest? 
A. We ll, it all fell clown in general. 
Q. And that you ascribe to the fact that you were 

arrested for the cause mentioned in the complaint which 
was made before the justice of the peace, is that right? 

A. How is that? 

40 
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Q. You ascribe the loss all because you were arrested 
under this complaint made before the justice of the 
peace? 

A. I ·would feel that ·way. I do not think it clone me 
any good. 

Q. That is the ,.vay you look at it ? 
A. Yes. 

10 Q. You do not concede that a depres sion in business 
would have any effect upon your gas sale ? 

A. I do not feel that ,,;ay. 
Mr. Herr-May I have these letter s marked he-

fore recess ? 
The Court-They have not been offered . 
Mr. Herr--The carbon has b_een offered . 
The Court-I ruled it out and unless they re-

offer it ·will be out. 
Mr. Herr-I ask counsel to keep these letters 

20 in court so I can offer them myself. 
Mr. Backes-\i\Te ·will do what we want ,rith 

them. 
Mr . Herr-If it is neces sary to serve a subpcena 

to get them I will do it, but I thought you would 
be gentlemen enough to produce them on request. 

Mr. Backes-I think counsel should be instructed 
to be the least bit courteou s to the other side. Some 
of these remarks are unfair. 

( After discussion.) 
30 (Adjourned until ·weclnesday , December 10, 1930, 

40 

at 10 o'clock in the forenoon.) 

TVillard I--Iafner, the plaintiff, resumes the stand . 
Cross-examination continued by :Mr. Able. 
Q. Mr. Hafner , I believe it was testified by you that 

you sold a white gas which you termed Genoco and a 
blue gas which you termed Genoco? 

A. Yes, sir. 
Q. Diel you sell them both at the same price ? 
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A. Yes, sir. 
Q. Both at the same price from yo u r tanks? 
A. At that time I didn't, but I do now. 
Q. At that time you did not, but you do now? 
A. I do. 
Q. When you purchased yo u paid the same price for 

both kinds of gas? 
A. I used to pay a cent more and- 10 
Q. Does your sta tement that you have presented here 

before the court show that you made certain purchases 
of your distributors, Augustine I believe the name is , 
and show any differentiation in price betv.reen the ,vhite 
and blue gas? 

A. No. 
Q. It ·was so many gallons at so much a gallon? 
A. Yes, sir. 
Q. And so far as they are concerned it shm vs you 

paid the sam e for th e white as you paid for the blue gas? 20 
A Yes, sir. 

l\fr . Able-That is all. 
Mr. Herr-I ,vould like the letters which ,ver e 

here yester day, if the court please. 
Mr. Backes- \Vhat do you want? 
Mr. Herr -I want both of them . 
(Pape rs produced.) 

Redirect exa mination by M r. Herr . 
Q. No ,Y, I ask you if that (indicating) is a copy of 30 

a letter that you received? 
A. To my best knO\vledge it is. 
Q. (Indicat ing.) A nd is that the an swer that you 

sent to that lette r? 
A. Yes . 

J\fr . Herr--1 offer both paper s in evidence. 
Mr . A ble-N ovl, if yo ur honor please , ·without 

ra ising the particular objection, we understand that 
the matter of these papers going in out of time is 

40 
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now waived. That objection was made yesterday 
and they were excluded on the offer of the defend-
ant, and counsel now hands them to the same wit-
ness and ·waives hi s objection as to their being out 
of time. 

The Court-They woulcl not be out of time, as 
far as he is concerned, for he is offering them. 

10 They are being offered now as his evidence. 
Mr. Able-I just ,want it to be kn0vvn to the 

court that the papers are the identical ones th;:it 
·we offered yesterday . 

The Co;urt-Yes. 
(Papers referred to are marked, respectively, 

E.i-hib1:t P-9 and Exhibit P-10.) 
Q. N ovv, I show you a photograph and ask you if 

that shows the pump in question as it was on the third 
and thirteenth clay of 1\/Iarch, 1930? 

20 A. Yes, sir. 
Mr. Able-I believe this is the identical photo-

graph that we called to his attention yesterda y. 
The Court-Was that not admitted yesterday ? 
Mr. Herr-It was just marked for identification. 
Mr. Able-I do not recall whether it was ad-

mitted or not, but it ·was the ident ical photograph 
that 'vvas presented yesterday. 

Mr. Herr-I offer it and ask to have it marked. 
The Court-Do you object to its admi ssion nm\"? 

30 Mr. Able-No. -

40 

( Photograph referred to is marked Exhibit 
P-11 .) 

Q. Now, showing you Exhibit T-11, I ask you 
,vhether or not this pump of yours on the clays when you 
were alleged to have been selling Sun gas had any-

Mr. Able-I understand you refer to the pic-
ture marked Exhibit D-11. 

Mr. Herr-P-11. 
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Mr. Able-Has there been such picture offered 
here? 

Mr. Herr -Yes, this one right here. 
Mr. Able-Have there been eleven exhibits . of-

fered? 
The Court-I did not think so) but if that is so 

marked I suppos e there have. 
Mr. Her r-I will reframe the question . 10 

Q. Point out on the blueprint on the wall-
Mr. Able-Before that question is answered may 

I hear the question read? 
The Court -The question was withdrawn. 

Q. Point out to the jury what part of the pump was 
entirely missing from that pump on March second and 
March thirteenth. 

A. (Indicating.) vVhy, this here; that was not on 
there. 

Q. No part of it? 20 
A No part. It was off right there (indicating). 
Q. Now, I show yo u Exhibit P -10 and ask you whose 

name was sign ed to that letter? 
A. When I receive d the original letter? 
Q. Yes. 
A. I am sure Mr. Backes' name. 

Mr. Her r- This letter is dated Trenton, N. J., 
April S, 1930. 

(Mr . Herr reads Exhibit P-9 and Exhibit P -10 
to the jury .) 30 

Q. Mr. Able asked you som ething yesterday about 
volunteers wor king around your station. State ·what 
authority those peop le had? 

A. They did not have any. 
Q. Diel you ever give anyone, during the period from 

March second to March thirteenth , 193 0, inclu sive , au-
thority or perm ission to repre sent you in the sale of gas? 

A. No, sir. 

40 
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Q. Do you remember seeing any photographs taken 
of your property by Mr. Brooks? 

A. I seen one tak en by somebody . I could not say 
wh ~ it was. 

Q. When was that? 
A. I think about the tvvelfth or thi rteenth , somewhere 

along there, of March. 
10 Q. Can you recall from memory any customers that 

you lost as a result of the, former trial? 
A. I can recall several , some I do not know by name. 

I lost a man named Young , and one nam ed Prall, and I 
lost a man from Pennsylvania who used to come over 
with a drum and get fifty gallons at a time, and num-
erous different ones that would stop th ere, and when 
they heard tell of it they would not buy off of me. 

Recross-e xamination by Mr. A ble. 
20 Q. Heard tell of ·what? 

A . vVell, as it was described , "gyp gas. ') 
Q. \ i\T ell, it was not a regularly recogn ized gas, was 

it , as far as the · public !,mew? 
A. I cannot answer. 
Q. Now, you recall having stated on cross-examina-

tion yesterday that you permitted people to attend those 
pumps that you had there, some of whom were not un-
der your pay but you consented to their drawing gas 
for other people, did you not? 

30 A. I never stopped ·them but I never gave them any 

40 

permission. 
Q. Then. they have done so with your knowledge, 

have they? 
A. Ye s, they have. 
Q. You received the money from those people that 

delivered gas under those circum stances? 
A . Ye s. 
Q. You rai sed no objection to them for having made 

the sale? 
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-A. No, sir. 
Q. Now, th is photo which is marked Exhibit P-l l, 

when did you say that that was an exact counterpart of 
conditions that existed at your place? 

A. What elate? 
Q. Yes. 
A. Well, I can't just answer what elate, but I think 

around the twelft h or thirteenth or sometime. 10 
Q. Do you know when that photograph was made? 
A. Well, I seen a fellow had a camera in his hand . 

That is all I could see. 
Q. When did you put the top on this pump? 
A. About three weeks, as near as I can recollect, 

after the pump was put in. · 
Q. About three weeks , a s near as you can recollect? 
A. Yes. 
Q. That would be twenty-one day s after March sec-

ond? 
A. Yes. 
Q. Do you recall having offered in evidence on the 

trial of the cr iminal action in this matter a photograph 
which had a globe on the pum1) and removed from the 
photograph to represent the exact way it appeared at 
the arrest? 

A. No. 
·Q. Do you remember offering such a photograph 

yourself? 

20 

A. I didn't offer any, I don't remember any, not at 30 
the arrest. 

Mr. Ab le-That is all. 

Halph Berger) sw01_-11 for the plaintiff. 
Direct e)Samination by Mr. Herr. 
Q. Mr. Ber ger, where do you live? 
A. Ringoes . 
Q. How long have you lived there? 

40 
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A. About thirteen years. 
Q. Are you acquainted with the 0. K. Service Sta-

tion? 
A. I am. 
Q. Diel you use to purchase gas there ? 
A. I still do. 
Q. Did you purchase gas there in March, 1930? 

10 A. Yes. · 
Q. \iVhat kind of gas di~l you purcha se? 
A. Genoco. 
Q. Diel you make any inquiry at the service station 

as to whether it was any other gas? 
A. I simply asked ·what kind of gas he was putting 

i1~ and he stated that it was his own blue gas. 
Q. Diel you ask him if it was any specific kind of 

gas? 
A. No, I did not . I- No; I did not. 

20 Q. Diel he make any statement to you about it not 
being a particular kind of gas? 

Mr. Able-Objected to. 
Q. Tell us the conversation you had with the service 

station man. 
The Court-How would that conver sation bind 

the defendants? Unless this conversation was in 
the presence of a defendant it ·would have no bind-
ing effect upon them. 

Mr. Herr-It is just an offer to show the trade 
30 knew what kind of gas they ,vere buying and that 

he did' not misrepresent it. 

40 

The Court-No, but you asked for the conversa-
tion. That conversation would not be binding at 
all upon the defendants. 

Mr. Herr-I think it would upon the-ground it 
is collateral to the issue, but I will withdraw the 
question. That is all. 

Mr. Able-No questions . 
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Fran/~ L. Jl/hller) sworn for the plaintiff. 
Direct, exam ination by Mr. Herr. 
Q. Mr. Miller, where do you live ? 
A. Ringoes. 
Q. How long have you lived th~re? 
A. About twenty -six years. 
Q. Diel you purchase gas from the 0. K. Service 

Station in Ma rch, 1930? 10 
A. Yes, sir. 
Q. Diel you purchase from this pump that has been 

talked about in this trial? 
A. Yes, sir. 
Q. Diel you know ,vhat kind of ga s you were pur-

chasing? 
A. Yes. 
Q. What kind was it? 
A. Genoco. 

Cross-examination by Mr. Able. 
Q. What was the appearance of the pump from ,vhich 

you purchased the gas ? 
A. It was a blue pump, blue gas. 
Q. Are you familiar with the appearance of the 

Sunoco pumps? 
A. Yes; I have u sed Sunoco gas. 
Q. Did this pump look lik e a Sunoco pump? 
A. Well, a little, yes. 

20 

Q. And unless you were told, if you drove up and 30 
procured gas from that pump ·would you believe you 
\\"ere purcha sing from a Sunoco pump? 
A. Well, I do not know that I would . 
Q. Why? You said it looked like one. 
A. It looked · like one, but Mr. Hafner told me that 

he could not get Sunoco gas; that he had tried one time 
to get Suno co gas and he could not get it at that one time. 
Q. What else did he say? 
A. Tha t was all. 

40 
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Q. How did he come to tell you that he could not 
get Sunoco gas? 

A. Well, I had used Sunoco gas and I asked him if 
he could get it and he said no. 

Q. vVhat was the occasion of your asking for his 
gas? 

A. Well, I dont know. I just seen he had this gas. 
10 Q. Diel you want Sunoco gas? 

A. No; I was not particular about it. I had not been 
using Sunoco gas for a ·while . 

Q. And when you drove up to get gas you say it 
appeared to be a Sunoco pump as far as you were con-
cerned; it impressed you as being a Sunoco pump, is 
that right? 

A. I don·t know as it did. 
Q. Dicln·t you inquire of him whether he had Sunoco 

gas when you saw this pump? 
20 A. I just do not remember. 

Q. You do not remember? 
A. No. 
Q .. There -Yvas some occasion for this conversat ion 

about Sunoco gas behveen you and Mr. Hafn er, was 
there not? 

A. At ·what time do you mean? 
Q. At the time of the conversation which you haYe 

related. 
A. Some time previous to this . 

30 Q. In other words, you asked him if he had Sunoco 

40 

gas and he told you he tried to get it but could not get 
it? 

A. That was previous to this. 
Q. And then afterward you drove up there and you 

saw the pump and it to you appeared like a Sunoco 
pump, isn't that correct? _ 

A. \Nell, it looked a little like it in appearanc e, yes. 
Q. And, having that appearance to you, did you not 

then inquire wh~ther or not he had procured Sunoco. 
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following the conve rsation you had previou sly had with 
him? 

A. He told me it ·was Genoco. 
Q. Didn't you ask him ·whether he had Sunoco when 

you saw this pump? 
\. I do not recall that I did. 
Q. Do you recall that you did not ask him? 
\. I don't think I did. 
Q. Did he voluntee r the fact ,vhen yo u drove up there 

that he had Genoco . 
A. I asked wha t kind he had and he said "Genoco. '' 
Q. ·wa sn't there anything mentioned about Sunoco 

at that time? 
A. I do not reca ll that there was. 
Q. You made this inquiry becau se of the appearance 

of the pump, did yo u not? 
A. Well, I suppose I did, yes. 

10 

Mr. Ab le-T hat is all. 20 

Redirect exam ination by Mr. Herr. 
Q. You savv there was new gas there? 
A. Yes. 
Q. And when yo u talked about Sunoco to him hmv 

long before this was that? 
A Oh, it was qL1ite some time previous; I do not 

know just how long. 
Q. Well a yea r or more? 
\. Oh, I suppose six or eight months, lik-ely. 30 
Q. And there was no hesitancy on Mr . Hafner's part 

in telling you it was Genoco? 
A No. 
Q. And no atte mpt made to dec eive you? 
A. No. 
Q. Now, you are acquainted . v_rith the Sunoco gas 

stations between here and Rino-oes are you not ? 
b ' 

A Yes. 

40 
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Q. And they all have displayed in very large signs, do 
they not , the word "S unoco?' ' 

Mr. Ab le-I do not see the· relevancy of this. 
It is leading. 

Mr. Herr-I \vill withdraw the question. 
Q. State, if you can, how Sunoco gas is advertised 

at the- points where it is sold, as you have observed it? 1 

10 Mr. Able -I object to that as irr elevant. 
The Court--Objection sustained. 
Mr. Herr-I pra 'y an exception. 
The Court-An exception may be noted. 

Q. How did you fincl Genoco gas as to quality? 
Mr. Able-That is object ed to. 
The Court-\Nhat is the relevanc y of that? 
Mr. Herr-I will withdraw the witne ss if coun-

sel objects to it. 

20 TiValtcr Augustine) sworn for the plaintiff. 
Direct examim :tion by Mr. Herr. 
Q. Mr. Aug ustine, are you in the gasoline business? 
A. Yes, sir. 
Q. Are you acqua inted with the Sun Oil Company 

tanks ? 
A. Yes, sir. 
Q. And are you also acquaint ed with the tank that 

Mr. Hafner was using on Marc h second and thirteenth, 
1930? 

30 A. Yes, sit . 

40 

Q. I wish you would point out to the jur y the dif-
ference between the hvo tanks . 

A. On the chart ? 
Q. Yes. 
A. (Indicating.) The tank Mr. Hafn er has over 

there is a little bit different, here. This has about, I 
imagine, four or five inches of yellow in here (indicat· 
ing), where the tank Mr. Hafner has ha s only two 
inches . of yellmv around that band in her e underneath 
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the bowl; and from there on clown it is all blue, or it 
was at the time when Mr. Hafner vvas arrested. From 
there on clown to the base it is all blue. And the top, 
from here on around , is all yellow as far as here, and 
around the globe on the top it is black instead of yellow. 
Ancl it has no sign in here. It has just a plain band all 
the ,ray and blue from this band clown to the basin. 

Q. What does the sign that you have pointed to rep- 10 
resent ·on the Sunoco tank, what does it read, down on 
the main body of it? 

A. It has no sign at all. . It is just plain blue paint. 
Q. Yes, but on the Sunoco tank itself what does the 

sign say? 
A. "Blue Sunoco." 
Q. Is it p intecl in letter s legible to r ea d? 
A. Yes. 
Q. Who inst alled the Hafner pump? 
A. I did. 
Q. When did you put it in? 
A. About the seco nd of March, 1930. 
Q. Do you know when gas was put in it? 
A. About the third, I think. 
Q. Do you know who furnished the globe? 
A. Yes. 
Q. De you know the elate it was furni shed? 
A It was furnished about three ,,veeks after it was 

installed. VVe were all out of 0 -lobes at the time we . b 
installed the pump. 

Q. Where did the pump come from? 
A. The W ayne Pump Company in Philadelphia. 
Q. How was it procured? · 
A. By a truck; we went after it ,vith a truck. 
Q. Is that a standa rd pump with the \Vayne Pump 

Company? 
A. Yes. 
Q. How do they ship it as to color? 
A. Ju st exactly as it was in stalled. 

20 

30 

40 
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Q. Do you know whether that is a stock pump or 
stock color with the Wayne Pump Company ? 

A. Yes. 
Q. Is it? 
A. Yes, sir. 
Q. vVhat words did the globe have on it when it was 

placed in position? 
10 A. "Genoco. " 

Q. \i\That is the difference between the color of Sun-
oco gas and Genoco gas? . 

A. vVell, the Sunoco is a litt le more blue than the 
Genoco . Ge11oco is kind of a green blue. 

Q. Is there enough difference in the color to differ-
entiate the two? 

A. Yes. 
Q. Do you know of other places where thi s same type 

of tank is use d ? 
20 A. Yes , sir. 

Q. Have you made it a point, as· you have driven 
around the country, to observe gas tanks? 

A. Do you mean as to the color they paint the pump? 
Q. Yes . 
A. Yes. 
Q. How many pumps have you seen of a similar na-

ture to this used by Mr. Hafner? 
A. \i\T ell, I seen several of them in the city of Trenton. 
Q. What color gas do they dispense? 

30 A. Blue. 

40 

Q. An d is all that gas dispen sed by your firm? 
A. No. 
Q. How m~ny other firms do you know using this 

same type of tank? 
A . vVell, I know one firm in parti cular is using the 

blue gas and a pump painted similar to the ones that the 
Sun Oil Company has. 

Q. Do you mean identical in color and structure ? 
A. Close to it . 
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Q. Where did Mr. Hafner get the gas that he was 
using? 

A. From my brother. 
Q. vVas that your brothe r' s own business? 
A. My brother's own business. I solicit the business 

and install the pump and then I turn it over to my 
brother. That is his territory to work in. 

Q. Do you know how many pumps you have out ? 10 
A. Well, I could not tell you just exactly how many 

but I presume about thirty or thirty-five. 
Mr. Able-I object , if your honor plea se, be-

cause it is immaterial to the issue being tried. 
The Cour t-The que stion was answered . Do 

you move to strike out the answer? 
l\!Ir. Able-Yes. 
The Cour t-The an swer may be stricken out. 

Q. Diel you have some trouble with the Sun O il Com-
pany? 20 

A. I did. 
Mr. Able-I objec t to that , if your honor please. 

Whatever troub le he may have ·with the Sun Oil 
Company would not have anything to do with a 
suit between thi s man Hafner and an agent of the 
Sun Oil Company. 

Mr. Her r-Y ou better argue that point in cham-
bers, because I vvant to prove certain thing s and 
I do not want to state them before the jur y to the 
detriment of Mr. Able until his hono r has ruled. 30 

The Comt -A re you go mg fnrther with the 
present line? 

Mr. Her r-Ye s. I want to prove what steps 
were taken-

The Court-I ·will hear you in chambers . 
( Court and counse l ret ir e to chamber s.) 
Mr. He rr-I propo se to prove by this witness 

that the same identical oil pump has been pla~ed 
all about the city of Trenton and as a result of 

40 
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that the Sun Oil Company had him arrested and 
indicted and that at the trial the jury was directed 
by the court _to bring in a verdict of not guilty. 

Mr. Backes-Let me say something about that, 
your honor. He was indicted jointly with another 
man who was convicted. The direction of verdict 
was made by Judge Robbins purely on the ground 

10 that the indictment was impro perly dra wn. This 
matter has again been brought to the grand jury 
of Mercer County. · The case itself has not been 
di sposed of. I say that such an issue as that is 
absolutely immaterial to this matter here. 

Mr. Herr - My understanding was that the other 
gentleman vv ho vvas convicted was convicted be-
cau se he put other ga s in your tank. 

Mr. Backes-That is correct. This man Augus-
tine came in and put hi s gas into our tanks and we 

20 had them both arrested. The indictm ent was im-
properly drawn and as a result of that fact Jndge 
R ob bins directed a verdict in fav or of Augustine 
and the other man ·was convicted. 

The Court-In thi s particular case the gas was 
actua lly put in your tank s? 

l\!Ir . Backes-Actually put in our tanks by these 
people . 

Mr. Herr-If that is true I " ·ill not press that 
question. 

30 The Court-I doubt whether it would have any 

40 

re levancy anyway. 
( After discussion.) 
Mr. Herr-While we are here we might as well 

settle another matter. The Sun Oil Company ad-
mits that the complaint and warrant and inclictrne11t 
were sought at their instance. 

Mr. Able-,-vVe are not making any admission 
at all. All vve admit is that th is man Brooks made 
a complaint, as he had a right to do. I think any 
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court will support that statement. And if he did 
not do it malicious ly and if he had grounds recog -
nized by lmv to do it we are not to be held . 

The Court - Are you making any distinction be-
tween Brooks and the Sun Oi l Corn1)any? _Are you 
denying Brooks is your agent? 

Mr. Backes-No. 
Mr. Able-He was emp loyed by the Sun Oil 10 

Company and his attention ·was called to this fact 
and he ferreted it out and took it up with the at-
torneys to see vv hether or not this man ha d a righ t 
to do what they thought viras vvrong. 

The Court-vVas he acting as agent for the Sun 
Oil Company? 

Mr. Backes-Oh, certa inly. 
The Court-Th _en if he is chargeable in damages 

the Sun Oil Company ,;vould be, would they not? 
Mr. Backes- Certainly . He was an agent of 20 

the Sun Oil Company; he was their salesman. 
Mr. Able-I am not so sure that this thing could 

be charged onto the Sun Oil Company. As a 
matter of fact it might be but I am not sure of 
that. 

Mr. H err-And you ,vant me to prove that? 
Mr. Able-It is one of those cases where you 

have to prove your case. 
The Court--I f you admit agency , what is there 

to prove ? 30 
lVIr. Able-This man was their agent. The 

question is whether he was an agent for this pur-
pose or not , but as a matter of fact we can admit 
that ; it does not change the issue any at all. 

The Court-But it does the question of respon-
sibility . 

Mr. Able-If there is any re sponsibility, of 
course. 

40 
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1vir . Herr-I am asking now whether you stand 
by the answer. 

Mr. A ble-Yes , we do stand by our answer. 
Mr. Herr-A nd by the sta tement made a few 

minutes ago , that you admit that the complaint and 
,varran t and indictment were soug ht by the Sun 
Oil Company? 

10 M r. Able-vVere made by Brooks . 
Mr. Herr-By the Sun Oil Company ? 
Mr. Ab le-I o; ·we' do not admit that. 
Mr. Herr--Your answer says that Warren 

Brooks as agent of the Sun Oil Company made the 
complaint . Now my contenti on is-

Mr. Backes-Then what is the use of proof of 
it ? 

Mr. Herr-My content ion is that that is an 
admission in your answer that the Sun Oil Com-

20 pany knew about and authorized the action of 
Brooks . And I understand now that your posi-
tion is that wha tever Brooks did is Brooks' busi-
ness and the Sun Oil Company does not assume 
responsibility for it. 

Mr. A ble-I clo not kn ovv as that has anything 
to do with this issue being tried, whether they as-
sum e it or whether they do not, but if I was Drooks 
and was work ing for them I wo1-1lcl want them to 
assume it. 

30 Mr. Backes-I think the answer admit s all that. 

40 

T he Court-It is a question of whether you are 
admitting agency. 

Mr. Ab le-T his man was the agent of this com-
pan y at that time. 

(After discussion.) 
Th e Court-T he answer admits that \Varr en F. 

Brooks, as agent fo r the Sun Oil Company , made 
the complaint against Hafner. Then if there is an 
issue against one it should be against both . 
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Jvfr. Herr-I suppose, under the la-w of New 
Jersey, in order to charge a corporation with th e 
act of its agent it mu st be shown that the corpo--
ration somehow or other authorized or directed it. 

1vTr. Backes-It is admitted in the ansvver. 
The Court-They admitted that Warren F. 

Brooks is agent for the Sun Oil Company. 
Mr. 1-Ierr-I am afraid that if the case goes up 10 

that under their answer, the way it stands, they 
can take adva ntage of the technical side of the law 
in the State of New Jer sey. Now, rather than have 
that possibility exist, that they do not admit-

Mr, Able-\Vhy not try this case now? 
Mr. Herr-If they take the position their ansv.rer 

merely says Broo ks did it as agent and not for the 
company vvith the company 's consent, then I have 
got to go ahead with the rest of my proof. Other-
wise I ;:-_m through. 20 

The Court-They admit that \!Varren F. Brooks 
as agent for the Sun Oil Company-I do not see 
how they can say any more. 

Nir. Backes-I think our plea is partly a plea 
of justification. 

The Court-;-Exa ctly. The Supreme Court may 
not agree ·with me. 

Mr. Dackes-T he fact s that are not denied are 
admitted, under our Practice Act. 

(Afte r discuss ion .) 30 
The Court-I see the distinction which Mr. Herr 

wants to make. The question ·of agency ha s noth-
ing to do ,~·ith the issues we came back here to 
determine. 

Mr. Herr-No . I brought it up for the pur-
pose of cutti ng clown my testimony. 

Mr. Able-Your purp ose is to ascertain whether 
this man was there for the Sun Oil Company-

40 
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The Court-That has been disposed of. Thi 
is another question which Mr. • Herr rai ses, as to 
how much you admit, in order to determine how 
far he has to go with his proof in order to charge 
the Sun Oil Company. 

Mr. Able--N o matter what we say, we cannot 
go behi ncl our papers. 

10 Mr. Herr-No, but the ans'.ver is susceptible of 
two constructions. 

The Court-Mr. · Herr's position is that while 
you admit agency you might allege at the same time 
that your agent was acting outside of the scope of 
his authority. 

lvir. Backes-\N e clo not make any such allega-
tion. 

The Court-No, but you admit agenc y only. 
Mr. Able-That is all he charges. 

20 Mr. Herr-Oh, no. 
The Court-( After discussion.) Well, the pres-

ent question is disposed of. 
(Court and counsel return into court. J 

Mr. Herr-Cross-examine. 

Cross-examination by Mr. Able. 
Q. You sa id on your direct examination, Mr. Augus-

tine, that there vvas a difference in the color of the Gen-
oco gas, from the Sunoco gas. vVould that difference 

30 be apparent to a per-son unl ess one was set along side 

40 

of the other for comparison? 
A. I think it would. 
Q. To the average person who buys gas you think 

he could tell the difference from the color if he ,ralked 
up to a pump and sa id, "P ut in this gas'?'' 

A. I can see the difference twenty-five feet away from 
it. 

Q. You are familiar \vith what you call Genoco gas, 
are you not? 
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. A. I would say I am. 
O. Where is that gas manufactured? 
A. I do not know where it is manufactured . It is 

coming from the Mexica n Petroleum Company. 
Q. Ancl it is purc ha sed by your firm or yo ur brother ? 
A. Yes. 
Q. Is it purchased in a blue color ? 
A. No. 
Q. Where is the coloring put in? 
A. At our plant. 
Q. And was that gas that you sold to this man I-Iaf-

ner that had been colored in your plant ? 
A. That is right. 
Q. And that yo u called Genoco? 
A. Yes. 
Q. Is the word "Ge noco" a trade-mark name? 
A It is our trade-mark, yes. 

10 

Q. Has your trade-mark been regi ste red ? 20 
A. Well, I clont' kn mv about that. My broth er knows 

more about that than I do. 
Q. Don't you know as a matter of fact there 1s no 

registration of that name? 
A. I clon't know. 
Q. You do not kn ow ? 
A. No. 
·Q. You do know that yo u call it Genoco? 
A. That is right. 
Q. Thi s pump is identical in sha: ~e and form with the 30 

Snn Oil Company's recognized di st ributing pump, is it 
not? 

A. It is no t. 
Q. It is not ? 
A. It is not. 
Q. Th en exp lain to us the differenc e bebvee11· your 

pump and any pump that yo u may see on that chart 
which is hefo re you? 

40 



W AL'l'ER A GG~US' I'I NE-CIWSS . 

A. The Sun Oil Company ha s a sign her e (indicat-
ing) on .the pump, and they hav e a yellow band on the 
bottom-

Q. I asked you whether it was identic al in shape and 
fo rm ? 

A. ·well, it is different than this. 
Q. W hat is that? 

10 A. It is little differ ent than this . It 1s different 
than any pump on th is chart. 

Q. ·wherein lies the diff ere nce? 
A. In here (indicating). 
Q. That is shape and form? 
A. Y es. 
Q. I am not asking about th e coloring. 
A. No, in the build of it. 
Q. W here ? 
A. Right in Fiere (indicating) . 

20 Q. Te ll us the difference. 
A. T his pump her e ha s got a longer flange in here. 

I should think it ha s about fiye or six inches flange 
on here ; about tw o inche s in here , instead of four or 
five. 

Q. Your testimony on dir ect examinati on is that 
there is a difference in the coloring th ere . My question 
is whether or not you hav e purcha sed a pump that is 
sim ilar in shape and for m to the Snn Oil Company 
pump? 

30 A. ·we ll, it is similar to it. 

40 

Q. Yo u purchase from the same people that they pro-
cure their pumps from? 

A . Yes, but we have four or five diff erent models. 
Q. There are four or five diff erent model s ? 
A. Yes. 
Q. Yo u do not knm"· there -is haTf a dozen more than 

shown on that chart ? 
A. The re may be. I clo not know . 
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Q. There is no question about the coloring on the 
pump that you place in as being identical with the col -· 
oring on the Sun Oil Com~Jany pump, is there? 

A. I do not place the coloring. That was the standard 
paint on the pum p when ,ve bought it. 

Q. There is no question about the coloring being the 
same, is there ? 

A. It· is not exactly the same. 10 
Q. Tell us vvhat the difference is? 
A. It clon',t ha ve a yellow band on the bottom. 
Q. I said the coloring. 

Mr . Her r-That is coloring, Mr. Able. 
Q. The color of blue-is your pump lighter or darker 

or-
A. I would not say anything about the blue, whether 

it is lighter or darker, but I knmv our pump don't have 
any yellow ban d on the bottom piece, on the pump base. 

Q. Diel you ever look at that pump to see wheth er 20 
the yellow band has been r:aintecl off or not ? 

A. No, it has not. 
Q. Diel you ever examine it? 
A. I examined it. \i\!hen I bought it new it was ·111 

a crate. 
Q. Now, you had sold what you called Genoco be-

fore March second last, had you not? 
A. Yes. 
Q. And you had sold it to J\/fr. Hafner, the plaintiff 

here? 30 
A. Yes, sir. 
Q. What was the color of the gas that you had sold 

him prior to tha t time? 
A. Wh ite. 
Q. And then you manfacturecl a blue gas by putting 

coloring matter in the identical white gas which you 
had sold to this man prior to that time, isn't that true? 

A No, the blue is different ga s from the white . 
Q. It is a different gas? 

40 
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A. Yes, sir. 
Q. It comes to you as white gas, as they call it, does 

it not? 
A. Yes. 
Q. And you put the blue in? 
A. vVe get two kinds of white gas . 
Q. You put the blue in at your station ? 

10 A. Yes. 
Q. After you had blued your gas you purcha sed blne 

pumps, didn't you? 
A. 'vVell, we put this gas into a blue pump. 
Q. Before you furnished the blue gas to this man 

or any other man, vvas there ever a blue pump used by 
the Genoco people or by your brother Augu stine? 

A. vVe did not put the blue gas out befor e March. 
Q. A nd you had no blue pumps out befor e that time, 

had you? 
20 A. I do not remember having any blue pumps out. 

Q. And with the advent of the blue gas your blue 
pump came isn't that true? 

A. That is all depending on how the W ayne people 
paint their pumps. vVe put them out as we buy them. 

Q. You did not paint this pump, did you ? 
A. No. 
Q. You bought this pump with the same shape, form 

and appearance as the Sun Oil Company pump, did 
you not? 

30 Mr. Herr-I ·object to that unless he expresses 
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in his question more fully what he means. The 
witness has testified that he purcha sed a stock pump, 
and Mr. Able ·s question is capable of the inference 
that the pump as pnrchasecl 'Nas of the same gen-
eral contour, and the further inference that he pur-

. chased it because it was of the same general co11-

tour. 
( Last question reacl.) 
The Court-I v.rill allow the question. 
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1\/Ir. Herr-I ask an ex ception. 
The Court-An ex~eption will be noted. 

A No, I dicl not. 
Q. What is that? 
A. I did not. 

89 

Q. Well, it hap pen s to be the same form and color of 
the Sun Oil Compa ny pump, doe s it not? 

A. That is the only kind of pump I could purcha se 10 
from the Way ne Pump Company of Philadelphia . 

Q. Do you know whether the Wayne Pump Com-
pany manufactures a pump that is used almost exclu-
siYely by the Sun O il Company? 

A I do not. 
Q. Then I assum e from that that you do not know 

whether or not through accident or otherwise you pro-
cured one of their pumps? 

A. I ju st put an ord er in fo r a pump regardless of the 
color of it. 20 

Q. Do they make othe r colored pump s? 
A. They made reel, too. I purcha sed several red 

pumps, and at the time I purchased thi s pump that wa s 
the only pump they had on hand in stock. 

Q. \ncl the only pump they had on hand in stock at 
the time you purchased this pump wa s a pump that con-
tained the Sun Oil Company's ~olors? 

,\. No, a blue color in a v isible pump. 
Q. Have you had experience in purcha ing from the 

\\'ayn e Pump Company, ot her than the purcha se of thi s 30 
particular pump? 

A Well, I have bought severa l pump s off of them 
the two or three years previous. 

Q. What kind were they? 
A. Reel. 
Q. Isn't there a standa rd pump, except th e pumps 

they manufacture for the Sun Oil Comrany, reel? 
A I understand all the visible pump s now that th e 

Wayne Pump Compan y ha s are blue. 

40 
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Q. Do you know that to be true or have you heard it? 
A. \iV ell, I asked the salesman from the company. 
Q. Do they have yellow on it? 
A. They had yellow on the top and underneath the 

bowl. 
Q. Do you know-and you have stated that you are 

familiar vvith various kinds of stat ions and pump s cleal-
10 ing in gas-any other pump on the market of a well 

knm:vn, recognized, advertised gas that is sold from a 
blue and yellow pump other than the Sun Oil Company's 
product? 

A. A major oil company or a jobber _? 
Q . A recognized pump from which sales are made 

to the public? 
A . Yes. 
Q. Tell us what companies sell a recognized gas from 

a blue and yellow pump, other than the Sun Oil Com-
20 pany? 

30 
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A . Gaydos Brothers, Trenton, New Jersey. 
Q. ·where do they get their oil from? 
A I do not know. 
Q . What kind of oil do the y sell from it? 
A 
Q. 
A 
Q. 
A. 

I do not know. 
vVere you in the courtroom yesterday? 
Yes, sir. 
Did you hear Mr. Hafner testify? 
Yes. 

Q. If Gaydos Brothers-have Gaydos Brothers got a 
station near Princeton? 

A. I do not know. 
Q. \iV ell, how do you know, then, that they are sell-

ing from such a pump? 
A. In their station on Chambers Street in Trenton. 
Q. vVhat are they selling from that pump? 
A. Blue gasoline. 
Q. What kind? 
A. I do not know . 
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0 . Why , if you do not know, do you say that they 
ar;selling a different gas from the Sun Oil Company's 
product? 

A. I know they don't sell the St:111 Oil Company prod-
net I do not know what ot her kind they sell but I do 
know that they clo not sell the Sun Oil Company 
product. 

Q. Then you clo not know of any recognized brand 10 
that is being sold from such pump other than the Sun 
Oil Company's product? 

A. I do not know. 
Q. No, you do not know, do you? 
A. No. 

Mr. Able-That is all. 

Redirect examination by Mr. Fierr. 
Q. Now, J\/fr. Able ha s taken up with yo u the question 

of other users of this pump. Do you know any jobbers 20 
tha~ use this same type of pump? 

A. Do you mean in the blue gasoline or ju st the sa m e 
kind of pump? 

Q. Just the same kind of pump. 
A Well, I know Friar's, in Camden , 1s selling the 

same blue gaso line. 
Q. Do they use the same type of pump? 
A. That is something I clo not know. They u se di f-

ferent type s of pumps. 
Mr. Ab le-Then I ask that the ans,ver be stricken 30 

out , if your honor please. 
The Cour t-The answer is not re s1:onsive, is it? 
Mr. Herr -No , but it is germain nevertheless. 

It shows that other people sell blue gas. 
The Court-That was not the question. 
1\/fr. Herr-No, but I understand the rule as to 

strikin g out for unresponsiveness relates · to the at-
torney exa mining the witness. 

40 
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The Court-Let me have the question and an-
swer. 

( Last question and answer rea cl.) 
The Court-vVhat is the objection ? 
Mr. Ab le- It is irrelevant to the issue. 
The Court-I will permit the question and an-

swer to stand. An exception may be noted. 
10 Mr. Herr-That is all. 

Clinton H. rVr ight , sworn for the plainti ff. 
Direct exam inati on by Mr. Herr. 
Q. Mr. vVright , vvhere clo you live? 
A. I live in Trenton. 
Q. vVho do you work for? 
A. Sun Oil Company. 
Q. How long have you been emi)loyecl hy them? 
A . Since the first of .March, 1927. 

20 Q. ~ That is your position with them? 
A. I am district manager of the Trent on district. 
Q . So you are the execut ive that has charge of this 

particular district for the company? 
A . I am. 
Q. \ Vho is the coun sel for the company in this dis-

trict? 
A. Mr. Backes. 
Q. A nd he was counsel on Ma rch second and fif-

teenth, 1930? 
30 A. He was. 
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Q. Were you suhpa:naed to appear at the trial of the 
indictment against Mr. Hafner? 

A. I was. 
Q. Do you under stand v,rhat a subpa:na is ? 
A. I do. 
Q . \ i\!ho subp a:naed you ? 
A. The court, the District Court in Trenton. 
Q. The District Court jn Trenton subpa:naecl you? 
A . The district attorneys office, I mean . 
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Q. In Trenton? 
A: Yes, sir. 
O. They subprenaecl yo u to come here? 
A. No, not here-Oh, H afn er. I beg your pa rd on . 

I \ras not subprenaecl. 
O. You came here of your ovirn volit ion ? 
A. bsolutely. I hav e tw o name s mi xe d. 
Q. Who directed the chemi st o f th e Sun O il Com- 10 

pany to appear here? 
Mr. Able-I obj ect to that qn esti on, if yo nr 

honor please. 
Q. If you knmv . 

I\/[r. Able- It is entir ely immateri a l who dire cted 
the chemist to come · here. 
Mr. Herr--I will chan ge the que sti on. 
The Court-T he qu esti on is w ithdrawn. 

Q. Diel you dire ct the chemi st to come here to te stif y 
in the trial of the indictment ag ain st M r. Hafner ? 20 

A. I did not. 
Q. Do you know who did ? 
\. 1\ o. That would be entir ely up to th e legal depart-

ment, and who in the legal dera rtm ent ,voulcl have clone 
it 1 would not knu w. 

Q. But the Sun O il Cornp anys ·. legal department p ro-
duced him here ? 

A. Yes. We ll, I wo uld be fami liar ·with probabl y 
anybody who wo uld come here. He would not be 
brought here at my sugg esti on. 30 

Q. I beg pa rdon ? 
A. I would be fa mili a r with anybod y ,vho would com e 

here, being acquainted ·with all of th em, but th a t vrn ulcl 
not necessarily mea n that I brought th em here, fo r I 
would not be arrang ing the case . 

Q. Where does the chemi st reside? 
A. His home, do yo u m ean ? 
Q. Yes. 

40 , 
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A. I do not know where his home is; Phi1aclelphia 
or a suburb. 

Q. Somewhere in Pennsylvania? 
A. Yes. 
Q. vVhere is the Sun Oil Company plant at which lw 

works? 
A. The refinery is at Marcus Hook. 

10 Q. What State? 
A. Pennsylvania. 
Q. You say you have been \vith the Sun Oil Com-

pany how long? 
A. Since the first of March, 1927. 
Q . Do you know whether or not the United States 

Government refu sed to grant a trade-mark to the Sun 
Oil Company on the color of its gas? 

A. No. 
Mr. Able-That is obj ected to as immaterial. 

20 The Court-I do not see the materiality of that. 
I do not knmv whether the question was answered 
or not. 

Mr. Herr-He does not know: 
The Court-Then if he does not know that is 

a11, I suppose . 
Mr. Herr-That is all. 
Mr. Able-No questions. 

Dr. TVilliam E. lvf cC or/de) sworn for th e plaintiff. 
30 Direct Examination by Mr. Herr. 
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Q. Doctor, where clo you reside? 
A . Ringoes. 
Q. Hmv long- have you resided there? 
A. Two years. 
Q. What is your profession? 
A. Physician. 
Q . Do you buy gas at the 0. K. Service Station?-
A. I do. 
Q. And did you in March, 1930? 
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A. I did. 
g. Diel you ever purc hase any blue gas there 111 

Jlarch, 1930? 
A. I did not. 
Q. Diel you see any there in March, 1930? 
A. Blue gas? 
Q. Yes. 
A. Yes. 
Q. Do yon knmv what kind of gas it was? 
A. Yes. 
Q. What kind ,vas it? 

Mr. Able-Just a moment. I obj ect to the wit-
ness answer ing the que stion, if your hon or please, 
because he stated he never bought a blue gas from 
this station, and it necessarily and logically follows 

10 

if he never bought blue gas from that station he 
does not know what kind of blue gas might have 
been at that station, and therefore the witness is 20 
incompetent to answer the question. 

llfr . He rr-I suppose the witne ss has eyes and 
ears. 

The Court-The ears are not sufficient. The 
eyes might be. It might be hear say. 

Mr. He rr-It is a question of ·what was phy-
sically on the property . 

~Ir. He rr-Yes, that is what I asked . 
The Court-If he know s. 
~Ir. Able-Never having bought any it would be 30 

entirely hearsay from him as to what kind of gas 
,ras in there. He testified he siw blue gas there . 

The Court-Yes. Now, he asks ·what kind of 
gas it was . 

Q. What kind of gas was it? 
::\Ir. Able-Do you knmv what kind of gas? 
The Witn ess-On March 9, 1930? 
t/fr. Able-Yes, of your own knowledge do you 

know what kind of blue gas was there? 
40 
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:Mr. Her r-I am examining thi s ·witness. 
l\!Ir. Able-I object to the que stion. I want the 

witness to answer responsively. The question is 
clo yo u kn ow what kind of blue gas was there of 
your own knowledge, or were you told what kind 
,vas there? If he was told I object to the ans,rer. 

Mr. Herr-T he witne ss is in my hands. Your 
10 honor has ruled on the question, and I have a right 

to have the ·witne ss answer in the way I want it 
and not as Mr . A ble wants it. 

The Court-I think · that question is proper as it 
stands. The answer may be improp er but I will 
permit the question. 

Q. Will you answer the que stion, wh ether there \\'as 
any blue gas there, wheth er you knew wha t kind of gas 
it was? 

A. I saw blue gas there in a Sunoco tank. 
20 l\!Ir. Able-'I'he ansvver must be categorical, 

,vh ether he kn ew what kind ·was there-Yes or no. 
Mr. Backes-\Vill you repeat th e answer ? 
( Last answ er rea cl. ) 
lVIr. Able-vVe ought not to object to that. 

Q. Do you know what kind of gas ,va s there ? 
A. vVell, there were severa l tank s ther e. 
Q. No, what kind of blue gas it was, I mean . 
A. No, I don't. 

J\/fr. Herr-Then I ask to hav e his ans,rn· 
30 str icken out as not being re spon sive. 

40 

M r. Able-~Ve ·object to having the answer 
stricken out , under the circ um stance s. vVe tried 
to get the ansvver legally re spons ive and the witness 
ha s stated ju st what he sa\-v there and vve think 
it should stand. 

(A fter discussion.) 
The Court-I v_rill permit th e answer to stand. 
Mr. Herr-I pray an exception. 
The Court-An exception ·will he not ed. 
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Q. Were there any signs on that pum p readin g 
''Sunoco?'. 
A. Yes. 
o. I am talk ing about th e pum p at the 0 . K . Servic e 

St; ion at Ringoes, N e\v J ersey, not about the pum p 0 11 

the wall there, but th e pump at th e 0 . K . Service Sta-
tion at Ringoes, New J ersey . 

A. If I remember cor rectly th ere was a sign on th e 10 
pump. 

Q. Was i't "Genoco" or "S un oco? " 
A. us unoco." 
Q. When you used th e word "S unoc o" a fe \,v minut es 

aoo die! )' OU mean to use th e wo rd "Ge noco ?' ' t, , 

A. No. I said "S un oco, " didn' t I ? 
Mr. Able-Yo u sa id "S un oco, ·· didn't you ? 
The Witness-Yes. 
l\1r. I-Ierr - N ow, th e witn ess is my witn ess, M r. 

\ble. Let him alone, please. 20 
Q. NO\r, tell us what wo rd s you saw 0 11 the pump . 
A. S-u-n-o-c-o. 
Q. (Shewing witness photogra ph. ) Yo u can read, 

can't you? 
A. Yes. 
Q. Diel you see that word at that t ime or did you 

see some other word ? 
Mr. Able- If your hon or please, the ph otogr aph 

speaks for itself and we obj ect to thi s line of ex-: 
amination. 

The Court-We ll, th e photogr aph is not being 
used except fo r the purp ose of iclenti fy ing th e wor d. 
The witness is asked ,;vhether he saw that word or 

_ some other wo rd . 
i\Ir. Able-T his pictur e was admitt edly taken 

later en. 
Mr. H err-Yes, but it was tak en durin g th e 

month of 1\.farch, M r. A ble . 
. (Las t question reacl. ) 

30 

40 
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The Court-Nmv, that question is directed to 
about the ninth of March, I understand , according 
to the testimony of this witness. Is that correct? 

Mr. Herr-Maybe I better fix the elate. 
Q. What elate clicl you see the name on that tank 

there, what date in March? 
A. I clo not remember what · clay it was or what elate 

10 of the month. 
Q. Do you remember whether it was in March at all 

or not? · J 

A. It was in March, if I remember correc tly, it was 
the latter part of March, but just what elate I clo not 
know. 

Q. Do you remember driving pa st the stati on a num-
her of times? 

A. Yes. 
Q. And you stopped in a number of time s cluring the 

20 month of March? 
A. Several; twice a clay sometime .. 
Q. Diel you use that blue gas? 
A. No. 
Q. Diel you have any particular rea son for -

Mr. Able- -I object to that, if your honor please. 
The Court-Let him fii1ish it. 

Q ... Was there anything in particular that drew your 
attention to that tank? 

A. Nothing in particular , no. 
30 Q. Diel you take any particular notice of it? 

40 

A. Of the tank? 
Q. Yes. 
A . Nothing special. 
Q. Then are you able to testify whethe r it had the 

··word "Genoco" or the ·word "Sunoco'' on? 
Mr. Able-I object to that becau se I do not think 

it is proper to im peach his o,vn ·witne ss. 
Mr. Herr - I have a right to explain the answer. 
The Court-The question is leadin g. You are 
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suggesting the word "G enoco' · to the witness. I 
,Yill sustain the objection to the question in its 
present form. 

Q. Does that photograph refresh your memory any, 
Doctor? 

A. It does. 
O. Do you wish to change your test imony then? 
,.., Mr. Able_!_...If your honor please, I object to this 10 

impeaching of this witness-
Mr. He rr--Any ,;vitness can change his testi-

mony. 
:Mr. Able-By Counsel. 
The Court--I . will permit the question. 
Nlr. Able-I pray an exception. 
The Court-Note an exception. 
(Last question reacl.) 

A. Yes, I do. Aft er looking at this photograph I-
Mr. Able-Is your memory refreshed after look- 20 

ing at the photograph? 
The W itne ss-Yes; it brings back to my mind 

the different tanks that I saw in front of the 0. K. 
station. 

Mr. Able-I object to any further response to 
that question at this time. 

The Court-O n what ground? 
}Ir. '.\..ble-Because this witne ss upon suggestion 

stated that his rnincl is refreshed as to the number 
of tanks that were there and so forth, and because 30 
of that suggestion, which is nothing more or less 
than sugges tion by way of interrogation, he may 
or may not clesire to change his testimony. Now, 
I submit that that is not the manner in which a man 
may change his testimony, and I object to the ques-
tion for that reason. 

~1r. Herr-If the court please, the doctor is an 
exceedingly busy man. I know that because I 
know some of the work he does. 

40 
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Mr. Ahle --vVe ·will admit that. 
Mr. Herr-He testified in the crimin al trial, and 

lVIr. A ble kn0vvs he did, and hi s testimony there 
was different than it is here-

'rhe Court-That is not evidential, either. The 
question I have in mind now is whethe r I can per-
mit this examination to go on , which th rough the 

10 suggestion of the photographs, wot1lc.l lead this wit-
ness to change his testimony . 

Mr. I-I err-As I unckrstand the rul e, it is very 
well settled that a witne ss can chang e his own testi-
mony-

The Court- \Vhen \Yas this _phot ograph taken? 
Mr . Herr-The latter part of March . 
Mr. Able-I do not think there is any proof as 

to the elate it ·was taken , except that it was taken 
ab out three weeks from the time th e tank was put 

20 in , which would be twenty-one clays a fter Ivia rch 
second; that would be March twenty-thir d. The 
allegation is as of March third and Ma rch twelfth. 

Q. N mv, I also shmv you another phot ograph-
The Court-Let us get this one disposed of. 

You have a question pending yet. 
Mr. Herr-I vvant to corroborat e thi s photo-

graph with the other one. 
Q. -marked Exhibit P-l l, which I thin k counsel 

admits is the photograph of the service station bet\\'een 
30 March second and the time the globe wa s put on, and [ 

ask you to examine that pi-10tograph. 

40 

A. This last one looks familiar also. 
Q. After examining the se ph otograph s, do you desire 

to change your testimony? 
A. Yes. Since I got the photograph I desire to 

change my testimony, because it brought back to my 
mind the number of pump s at the ga s stati on and \\·hat 
was there . 



DR. WILLIAM E. MC CORKLE-D1RE-C'r. 101 

0. Now, what vvas there? 
~- fo the early part of March there ·were tvw Atlantic 

tanks on the one encl, and there was a reel-
The Court-A re yo u test ifying from memory or 

from what the photographs show you? You can-
not take the photographs and tell ,vhat the photo-
graphs show. 

l\Ir. Able-If you are through with the · photo- 10 
graph will you kindly lay it on the desk? 

The W itne ss-Yes, but I cannot tell right off 
hand what number of tank s the man had there. 

Q. Can you tell about this tank that had the blue gas 
in~ That is the one that we are particularly intere sted 
in. 

1\ . This tank that hacl the blue gas in wa s at th e encl 
of the line, toward s Lambertville . 

Q. Diel it have any globe on it \Yhen you fir st saw it ? 
,\. It did not. 20 
Q. What did the globe have on it ·when you did see it? 
!\. "Genoco .. , 
Q. Diel you ever lmy any gas out of that pump? 
.\. I clicl not. 
Q. Diel you ever see any aclvertisement of any Snnoco 

tas about that place? 
1\/Ir. Ab le-I object to that. 
Mr. He rr-I will withdraw it. 

Q. tell the jury ,vhat you have noticed about the bus -
iness at the 0. K. Service Station since the criminal trial 30 
against Mr. Hafne r? 

Mr. Ahle- I object to that qu est ion being an-
s,yerecl by this \Yitness, if yom honor please, be-
cause what he may have noticed there und er the 
opportunitie s which may have been affor ded him , 
from the testimony he ha s alread y adduced he is not 
competent to answer that que stion. 

The Court-I supp ose that questi on could only 

40 
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be directed tmvarcls the que st ion of the loss of 
busine ss . 

Mr. Herr-That is right. 
The Court-I think I ·will sustain the objection 

on the ground that this witness is not competent 
to testify to that with any degree of definiteness 
that would be helpful at all. 

10 Q. Doctor, as you went by thi s stand at different 
times prior to April fifteenth , 1930 , did you take notice 
of the number of cust omers ,being served? 

A. I did , at times . 
Q. And when you ,voulcl stop there sometimes as 

often as twice a clay or more, did you notic e the number 
of customers? 

A. I did. 
Q. And have you taken the same not ice since the fif-

teenth of A pr il, 1930? 
20 A. Yes. 

Q. State to the j ury what the difference is, if any? 
A. vVell, prior to Apr il, 1930 , when I vvould pass hy 

the 0. K. Service Station there would at time s be three 
or four cars stopped, and when I would stop for gas 
there were somet imes two and three there; and since 
1930 I have passed up and clown there qui te often and 
I may say, quite a good many times , ther e would be no 
car s there, and when I stopped, myself , there may h:iYe 
been another one or so pulled up ; but th e number of 

30 car s that sto ppe d there since 1930 ha s been less in num-
ber than stopped there be.fore 1930, that is, April , 1930. 

40 

Cross -examination by Mr. Able. 
Q. That you saw? 
A. Yes. 
Q. But you have seen cars pull up ther e ·while you 

were there only you say there was not the number while 
you were there ? 

A. Yes . 
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o. Do yon know as a matter of fact, of your own 
kn;,i·leclge, that there has been any lessening of the 
number of cars as a whole that have pulled up there 
since March, 1930; do you know of your own knowl-

edge? 
A. No. 
Q. Therefore yo u do not know whet her this man's 

business is as goo d now as it was before, of your mvn 10 
knO\declge, clo yo u? 

A. From my ow n knowledge, no ; that is from -i.:vhat 
I saw of the number of cars. 

Q. And your te stimony is given because yo n are a 
frieJ1Cl of this plaintiff, are yo u not ? 

A. A frien d? 
Q. Yes. 
A Well, I buy gas there, that is all. 
Q. You are perfect ly frienc.lly vvith him, are you not? 
A. Yes. 20 
Q. Now, then, c.loctor, do you recall ha ving noticed 

a biue pump at this station in Marc h last? 
;\. A blue pump? 
Q. Yes. 
, \. I did not see a blue pump there. 
Q. Well, a blue and yellow pump? 
A. No; I clicl not see a blue and ye llow pump. 
Q. You sta ted that you savv a pump upon which 

Sunoco was advert ised, and then afterwards stat ed, 
after you looked at the picture, that it ,vas Genoco. 30.. 
\\'hat kind of a pump v.ras that, w hat co lor? 

.\. If r remem ber , it was reel ,vhen it wa s first put 
in there; if I remem ber correctly. 

Q. Reel when it was fir st put in? 
.\. A reel pump . 
Q. The one that yon call a Sunoco pump? 
.\. The one I called the Sunoco, yes. 
Q. Now, th is pump at the extreme ·westerly encl of 

this photogra ph, marked-
40 
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Mr. A ble-vVe object, if your honor please, to 
this photograph havin g been used unless it was 
offered in evidence. 

The Court-I think the same thing was intro-
duced in anot her one. 

l\fr. Able-T his is not the same photograph. 
This man has been interrogated upon a photograph 

10 that was not admitted in evidence . We object and 
move that test imony be all st rick en out. 

Mr . Herr-If the photographs are different, I 
did not know it. 

Mr. Ab le-The photographs are different, ancl 
I submit them to the court , and I object to that 
method of trying a case. 

Mr. Herr-I nev er saw the photog raphs, 1\rr. 
i}hle, until M rs. Green sent them to me. 

The Court-Th ey are different. 
20 Mr . Ab le-Yes, they are, ancl the se answers \Yerc 

all g iven because of that advert isement ( indicat-
ing), and here is what they purport to have on 
th ere. 

Mr . Herr- I guess I failed to have that marked. 
I see here is another one marked. 

Mr . Ab le-Yes, but yo u have none like this one 
marked. A t any rate, th is examination was made 
hy the witnes s of a picture that was not admitted 
in evidence, ·without any opportu nit y to examine 

30 the picture , and up on the as sumpti on that it \\'as 
admitted in evide nc~, and vve therefore move it he 
str icken out entirely. 

40 

Mr. Her r-I will ask permi ssion to withdraw the 
witness to prove the photograph s. The photo-
graph s were handed to me from Mrs. Green's 
stud io yesterday morning while th ey were still \\'et 
from the pr inting, \Ve having lost the ones v-.,;e had 
at the crimina l trial. Mr. A ble has seen this be-
fore ancl he has no clouht about it being what it 



WTI,l, A RD H :\FNBR-R8CAI.,LED-DIRT~C1'. 105 

purports to represent. I want an opportun ity to 
put in proof to show that this shows the conditi ons 
that vrere there . 

::\Ir. Able-I do not make any imputation as to 
counsel, but I do say this, that if counsel thought 
that photograph had been introduced in evidence 
it is all right, there has a mistake been made, but 
the evidence should be stricken out because the pie- 10 
ture has been used, wh ich ha s no right to be used. 
The photograph is taken from an ent ir ely different 
angle and shmv s an entirely different state of af-
fairs so far as what is in the photograph is con-
cerned. One is taken from one encl of the plant 
and the other from the other encl. I make no im-
putations as to Captain Herr , but I do say we are 
entitled to have thi s te stimony go in in the proper 
manner. 

1'Ir. Herr-I '"'' ill ask to withdraw the witness. 20 
The Court - All right. 

Willard H afn er) the plaint iff, recalled. 
Direct examination by Mr. Herr . 
Q. I show you a photograp h, marked-

(P hotograph marked P-7 for identification.) 
Q. - P-7 for identification, and ask you if it shows 

the tme condit ion in -front of your serv ice station in the 
btter i)art of J\!Iarch , 1930? 

A. Yes; that is ju st the way it was . 3.0 
Mr. H err-I offer the photograph in evidence . 
Mr. Able-The photogra ph is objected to, if 

your honor plea se. Now, may I look at it to see 
which one it is? The photograph is objected to 
because it does not refer to the con diti on of affairs 
that existed at the time ·when thi s original cau se of 
action, you might say, started, and that it does not 
purport to show the condition of affairs that ex-
isted at the time when this complaint was made, 
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and that being true , any evidence that may be of-
fered here to show the condition latterly existino-

i:) 

·would be improper evidence before the jury for the 
purpose of this case, anc.l for that reason I object 
to this particular photograph. I might say further, 
by u sing the statement of my good friend that the 
photograph was stated to have just come from the 

10 press -- I clo not know when it was taken , but he 
said they ju st came from the press yesterday before 
they got in his hands ,and he has used that inad-
vertently and I assume that to be true that they 
did just come from the press and that he used 
them inadvertently, but that does not change the 
s ituation with regard to this trial. 

Mr. Herr-Mr. Able savv this photograph at the 
criminal trial. 

'I'he Court-I am not in lhe slightest interested 
20 in the criminal trial. Mr. Ab ie's objection is that 

this photograph does not sh0vv the condition of the 
place at the time ,:vhen these sa les were alleged to 
have taken place, that they show a condition exist-
ing subsequently . No-w, the question involved in 
this case is whether or not the defendants had rea-
sona hie ground for bringing the criminal prosern-
tion, and that reasonable ground depen ds not on 
what existed on the first of April but on what 
existed at the time the facts are alleged to have oc-

30 curred, in the complaint. It might very well be 
that a crime was co111mittecl in January and not in 
March . 

Q. Does that show the conditions as of the second 
clay of March and of the thirteenth clay of March, 1930, 
with the exception of the glohe in the Sunoco tank~ 

A. Yes. 
( After argument.) 
The Court-I will admit this photograph for the 

same limited purpose that the other was, as show-
40 ing the conditions that existed there-
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l\Ir. Able-Yo ur honor \li 1ill take ca re of th at 
im.tter in the char ge, because we do not want to 
be bound by a ph otog raph of condi t ions that did 
not exist at the time . 

( Photograp h refe rr ed to is mark ed fl .i-hibit 
P-12.) 

Dr. Wi lliam E. M cC orklc. resum es th e stand . 10 
The Court- N0vv, :Mr . A ble , there is a moti on 

of your s pending , to strik e out th e te stimony that 
has been given as th e result o f the use of thi s 
photograph, and th e photog raph now having been 
admitted, do · you st ill pr ess yo ur moti on to hav e 
the testimony strick en out ? 

1VIr . Able-Yes, your honor , I do. 
The Court-( Af ter discussion .) T he ph oto-

graph now hav ing been admitt ed, I will den y th e 
motion to str ike th e test imon y out. 20 

Mr. Able-A nd grant an exce pti on ? 
The Court-A n ex cept ion will he noted. 
I\f r. H err -T hat is all. 
The Cour t-C ro ss-exa min e, lVIr. Ahle. 

Cross-examinatio n by M r . A ble. 
Q. Do you know th e colors of th e Sun O il Comp any 

pump? 
A. Yes. 
Q. When you saw thi s pump fir st on th e ground o f 30 . 

the 0. K. Service Stati on dicl it impr ess you as a Sun 
Oil Company pump? 

A. No. 
Q.· It clicl not so impress you? 
A. No. 
Q. Tell us wha t impr ess ion yo u hacl wh en you saw 

this nm· blue pump on the place? 
A. What impress ion I had ? 
Q. Yes. 

40 
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A. I ju st saw thi s pump at the encl of the line and 
there was no impression made on me. 

Q. Vv ell, doctor , when you stated on your direct ex-
amination that you saw a Sun O il Company pump th~re, 
\"-/ hat dicl you mean ? 

A. Personally I do not think that I had seen Snnoco. 
Q. Well, you used the word "Sunoco'' a number of 

10 times. Your statement wa s that you saw a blue gas 
there in a Sunoco tank. Now, since your attention has 
been called to th e matter t,hat ther e was an a<Jrerlise-
ment on that pump you have stated that it was Genoco 
gas. N o,v, why did you make the change in your tes-
timony? 

A . The fir st tim e I saw the pump it had a blue colored 
gas in it , and lat er on th ere was a globe on it "Genoco." 

Q . Before the globe was on did you have any im-
pre ssion as to the kind of gas that w;:i,s being sold from 

20 that pump? 
A. No . 
Q. VVas it , in a ) pearance of the pump and in appear-

ance of the gas, in your opinion similar to the Sunoco? 
A. Oh, I don't know. It was a blu e colored gas. 
Q. VVas it similar to th e Sunoco as it appeared to 

your eye? 
A . I could not say . I never examined the Sunoco 

gas and Genoco gas that close . 
Q . It is not a que stion as to your compari son bct\\'een 

30 the two gases . \ Vhat impre ssion was made upon your 
mind as to the kind of gas th;:i,t was being sold there from 
that pump when you fir st savv it upon the 0. K. Sen-ice 
sta tion gas plant? 

40 

Mr. Herr -I object to tha t. The witn ess is be-
ing intimidated by coun sel rai sing his voice and 
pointing hi s finger at him, and that question has 
been answered three times. 

The Court-I think that so far it is within the 
bound s of propri ety, so I overrule the objection. 
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The \Vitness- \Nill you repeat the question) 
·please? 

( Last question read.) 
A. What impression when I first savv it ? 
Q. Yes. 
A There was really 110 definite impr ession. I jnst 

s,m the blue gas there. 
Q. You had seen Sunoco g·as pumps before? 10 
A Yes, many times. 
Q. You had seen Sunoco gas, and · it wa s blne, as you 

had seen it? 
\ . Yes. 
Q. Had you seen any other gas at that time that 

,rnuld impress you as being sold from this tank other 
than Sunoco? 

Mr. Her r-I clicl not quite get the import of that 
question. 

( Last question reacl.) 20 
Mr. Herr-I object to that. That is not a fair 

question. 
Mr. Able-Counsel assumes all the time th is is 

my ·witness. 
The Court-It is cross-examinatio n. Objection 

overruled. 
l\lr. Herr-I pray an except ion. 
The Court-Note an exception. Do you uncler-

·stancl the question? 
The Witness-Not clearly. 30 
( Last question again reacl.) 
Mr . IIerr-N ow, if the court please, that ques-

tion-
The Court-I have ruled on it Captain Herr. 

Can you ans,,;ver that, doctor? 
The vVitness-N o, I cannot. 

Q. You cannot answer it? 
A No. 
Q. Diel it look like a Sunoco gas pump to you: 

40 
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A. The Sunoc o gas pump is blue and yellow, if I 
remember correctly. 

Q. vVas this pump blue and yellow ? 
A. I thou ght it was reel. 

Mr . Ab le- That is all. 

Haward 11v101·cau1 S\vorn for the p1aintiff. 
10 Direct exam ination by Mr . Herr. 

Q. Mr. Moreau, what is your business ? 
A . Newspaper busine ss. . 
Q. W hat pap er do you publisl1;? 
A. H unterclon County Democrat. 
Q. vVhat is its circulation ? 
A. vVell, th e circ ulation var ies from about 3,150 up 

to 3,300. 
Q. Hmv does that compare in circulati on with other 

connty papers? 
20 A . I cannot an swer that very ·accurat ely. 

Q. Can you give us a rough estimate? 
A. I think it is probab ly doubl e any other county 

paper. 
Q. Does it have a circulati on in and about Fleming-

ton and in and about R ingoes , New Jer sey? 
A. Yes. 
Q . \Vill you turn to the copies o f your papers that 

hacl repo rts of the Hafner indictment and tri al, please? 
A. (W itness produces papers). 

30 Q. Which one have y~:m before you? 

40 

A I have the issu e of May 1, 1930. 
Mr. A ble-What elate? 
The Witness--May 1, 1930. 

Q. In ·what part of the pa r:er does the report of the 
I--:T a fner trial appear ? 

Mr . Ab le-If your honor please, I object to 
that question becau se if th is was a trial that oc-
curred in this court it 'Noulcl be a stra11ge news-
paper that was published in this town that wonlcl 
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not ha Ye a report of it in; and I cannot see vv here-
111 any report that might have been in th is news-
paper, unless it is sho wn to ha ve come through 
or from or by the authority of the def endant s in 
this case coul d be admissible in the trial of this 
issue. I therefore ob ject to the introducti on of 
anything that pertains to this case vvhen it was 
tried or when the case was orig inall y tried as a 10 
criminal case . vVe do not doubt that there wa s 
something in the newspaper . It would be a sfr an ge 
newspaper if it was not there. But how are we to 
be held respons ible fo r what might be publi shed in 
that paper, unless he show s that we caused the 
same to be published ? 

The Cour t-If you are re spo nsible at all you are 
responsible for whatever injury yo u cau sed by rea-
son of what you did . 'I'he third count in the com-
plaint charge s that this man was brought into di s- 20 
repute among hi s neighbors, and so on. Repute 
is not what we c.lo. It is what people think of u s. 
I suppose the ne ,,vspaper articles would be ad-
mis ible as provi ng that. 

(After discussion.) 
~fr . Ab le-I <lo P0t think it is proper to charge 

these defendants with anyth ing that may be in the 
newspaper . I assume that it is news. I assume 
that every thing that is printed in the paper, for 
the purpose of this a rgument, is true and corr ect, 30 
but it has no place in this trial, notwithstanding the 
fact this man alleges he has been injured in his 
reputation by reason of having been arre sted. 
Reputation is a generic term, it mu st be proved 
generally, and I make the ob j ection upon the gro und 
stat eel. 

(At 12 :10 o'clock in the afternoon a recess was 
taken until 1:15 o'clock in the afternoon .) 

40 
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The Court-Now, gentlemen, \vhat have yon to 
say further on the question of the admissibility of 
this testimony? 

( After argument.) 
The Court--I think we need not argue the qnes-

tion any further, Mr. Able. I think we are up to 
the point where I am ready to rul e on it. 

10 Mr. Able-There is a further obj ection to it, 
that it is in the nature of hear say . 

The Court-Reputati .on is always hearsay. 
(After further argument. ) 
The Court-I am going to admit the testimony, 

for this reason: In the fir st place the opinion writ-
ten by Chief Justice Beasley, ·which you have cited, 
has to do with the proof of the reputati on of the 
party in question. The offer of this evidence 
has nothing to do ·with proof or lack of proof of 

20 good reputation. It is merely evidence introc.lucecl 
as being a thing ·which is the natural and probable 
consequence of your act, which might haYe or does 
have a tendency to affect the reputation , be that 
reputation good or bad. In Corpus Juris., Volume 
38 , page 49 5, there are hvo cases ci tecl, neither of 
th em in New Jersey, which hold that publication 
in the newspaper is a probable consequence of an 
unlawful arrest and such publication may be shown 
in evidence to aid the jury in estimating the clam-

30 ages sustained. 
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Mr . Able-That is true, if your honor please. 
but that does not change the trend of my argument 
that this is an improper way to prove reputation. 

The Court-I will grant you an exception. 
Mr. Able-I ask an exception to the ruling of 

the court. 
The Court-Yes. I will admit the testimony, 

and an exception is granted. I think the statement 
in Corpus Juri s is flat-footed on the question. 
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There is no decision in New Jer sey to support that 
·but there are from other states. N o,v proceed, Cap-
tain Herr -. 

Dy Mr. J--Ierr. 
O. Have you your articles on the subject of the Haf-

ne;indictrnent, as published in your paper? 
A. Yes. 10 
Q. Where is the first one found? 
A The first one is in the issue of May 1, 1930. 

Mr. Herr-- I offer it. 
The Court-It may be admitted. 
:Mr.Able-It is objected to on the grounds that 

are sta; -~cl. A re we required to restate the grounds 
each time? 

The Cour t--N o, I think not. 
(Newspape r referred to and offered in evidence, 

is marked Ex hibit P -13.) 20 
Q. And where is the next article? 
A In the issue of the following ,veek , the eighth of 

~fay. 
Mr. Herr -I offer th(tt in evidence. 
The Court--It may be admitted. 
Mr. Able-'rhat is ex cepted to. 
The Court -T he same ruling . 
Mr. Able-Fo r the same reasons, as stat ed here-

tofore. 
( N e,vspaper last referred to and offered in evi- 30 

clence is marked B.1;hibit P-14.) 
Q. Are there any other articles? 
A. I do not think there are any others. I have not 

made a complete sear ch. 
Q. The one article deals ·with the indictment? 
:\. The first article deals with the various indictments 

made and mentions that Mr. Hafner is a defendant. 
Q. And the other article ·deals with-
A. The second article deal s with the trial. 

40 
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Mr. Backes-I ohject to that. The article. 
speak for themselves. 

The Court-Yes, it does) if it is objected to. 
Mr. Able-I thought he was reading from the 

article. If he reads it it is unobjectionabl e. 
The Court-The answers to the last two ques-

tion s may be stricken out. 
10 Mr . Herr-Then he will have to read the article, 

because I (_ annot prove the circulation of the fact 
of the indictment and of .the trial otherwise, if he 
objects. 

The Court-Ye s. 
Q. Will you please read the first article, or have yon 

alreacly read part of it? 
A. No; I have not read any of it. I just made ref-

erence to it. 
Q. Just read that so far as it concerns this case. 

20 A. (Reading) "Charged with fraud in the sa1c of 
liquid fuel J ohn Hafner, who operates a filling station 
in East Amwell Township, plead not guilty and was held 
in $200 bail for trial. The complainant in the case is 
Sun Oil Company, who claim .that Fiafner sold colored 
gasoline from pumps designed and colored like those 
used in exhibiting the company's product.'' (Reads.) 

Q. Now, the next article, please? 
A. This is the sub-title in the general court article 

relative to the tria l of this case, and the sub-title is 
30 "Tr ial of alleged gas frau~l." 
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Mr . Backes-Your honor, is he to read the en-
tire article ? 

Mr . Herr-I am willing to have the entire ar-
ticle reacl. 

The Court-H e is reading that part of the ar-
ticle ,vhich has reference to this trial. Is that true, 
Mr. Moreau? 

Mr . Backes-I clo not think he was. 
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Th e Court-I do not want to have the whule 
nrn·spap er read just to get this. 

Is that paragrap h all that has to do ,vit h this 
particular trial ? 

The \rVitne ss-N o. There is a head ·which refers 
to it. 

Mr. H err-Counse l has asked for the entire 
article. I think his request shou ld be grante d. 10 

Th e Court-There is so much of that that is en-
tirely-

l\Ir . f\ ble-Does it all refer to this trial? 
Th e Court-No; it is a general art icle with re-

spect to what took plac e in court-is it not? 
Th e Witness-Yes, sir. 
Th e Court-You shou ld read only such portion 

of it as has to clo with the criminal trial. 
Th e vVitness-The hea dlin e is "Courtroom 

m elters in open sessio n-" Ho t vVeathe r- "Acquit 20 
gas station owner of fraud after two-clay trial." 
The first two paragraphs deal with the weather 
principally ancl we come clovvn to "Trial of alleged 
gas fra ud" is the sub -ti tle. 

~Ir. Able-Are you reading now or making a 
statement? 

l\fr. He rr - I am wi11ing to have Mr. Ahle reacl 
it,_ i f he does not like the way the w itne ss reads it. 

~Ir . Able-I am inquiring what he is doing. 
The W itne ss-I read the title of the article and 30 

then T exp lained that I jumped clown to the "Trial 
of alleged gas fraud ," and there . I made a state-
ment of my own. 

:, rr. Able-\i\/ere you stating it yourself or read-
ing it ? 

Th e Court-Is "Trial of alleged g;as fraud" a 
part of the art icle? 

Th e vVitne ss-Indeecl it is, yes. 

40 
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Q. Those ·words are part of the article? 
A. Yes. (Reading) "The interest of the jury box-' ' 

(Reads) "a mot ion for a directed verdict of acquittal 
was made by the defense and denied by the court." 

Mr. Herr-Cross -examine. 
Mr. Able-There is no cross -examination, if 

your honor please, but after having heard the arti-
10 cles read, I still feel that they have no place in thi 

suit under the circumstances in which they are of-
fered and I move that they be stricken out. 

The Court-The motion is overruled for the 
reasons already stated. 

Mr. Able-I ask an exception. 
The Court-An exception will be noted . 

Snralz Strong , svrnrn for the plaintiff. 
Direct examination by Mr. Herr. 

20 Q. Miss Strong, vvhere clo you live? 
A. Abo ut a mile south of Ringoes. 
Q. How long have you lived there? 
A. Since 1926. 
Q. Do you know the 0. K. Serv ice Station ? 
A. I clo. 
Q. Hmv long have you knmvn it? 
A. Ever since it has been there , both places. 
Q. Diel you deal there in March, 1930? 
A. I did. 

30 Q. Did you notice tbe tank erected there, which tank 
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is shmvn in the photograph marked Exhibit P-l l ? 
A. I did. 
Q. And shovvn more fu lly in Exhibit P-12? 
A. Yes. 
Q. Do you know the kind of gas the tank nearest to 

your home coritainecl? 
A. Yes. The name was over it. 

Mr. Able-vVhat was the answer? 
The vVitness-I said the name was over it. 
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Q. What name \Yas placed over ~t? 
A. "Genoco. '' 
0 . Diel yon purchase gas there in March? 
i I purchased white Genoc o ga s. 
Q. But not the blue? 
A. No. 
Q. Were any repre sentations made to you about the 

blue gas? 10 
A. None ·whatever. 

l\Ir. Herr-Cross-examine. 

Cross-examination by Mr. Ab le. 
Q. What kind of gas clicl-you say you bought? 
A White Genoco. 
Q. Diel you make any inqiry about the blue gas ? 
A I did not. 
Q. Therefo re no repre sentations were made to you. 

You mac.le no inquiry about it and th erefore there were 20 
no representat ion s made . vVhen you fir st bought white 
Genoco gas was the blue pump on the ground of the 
0. K. Service Station? 

A. Not when I first started buying it, no. 
Q.' Do you recall when the blue pum p v-1as p1acec1 

there? 
A. I elo not know the exact elate ex cept from th e 

dates as stated in this tri al. 
Q. You have no kn owle dge yourself? 
A. I was not concerned with it. 30 
Q. When you first sa w th e pump did it have any 

globe on top of it? 
A. It did not. 
Q. Do you knmv approximat ely how lon g it stayed 

that way, wit hout a globe being thereon? 
1\. I should say about two or three weeks. 
Q. Well, do yo u knm ,v? 
A. I do not know exactly, no. 
Q. It might have been longer, for a11 yo u know? 

40 
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A. I don't know. 
Q. Are you familiar with the appearance of the rec-

ognized Sunoco pumps and the blue -colored gas sold 
therefrom? 

A. I am. 
Q. This pump that was placed on this 0. K. Service 

Station plant was similar in shape and form and color. 
10 ·was it not? 

A It was in shape. 
Q. And without any - aclvertis~rnent bein g noticed 

thereon would you take that to be a Sun oco pump? 
A . I would not have. 
Q. What would you take it for? 
A. I would not take it for any kind of a pump until 

I sa \V the name over it. 
Q. vVell, did the appearance of th e pum p appeal to 

yo u as being like the Sunoco? 
20 A. It did not, becau se there ,,vas no Sun oco globe 

above it. 
Q. I am speaking of the general form and appea rance 

and color of th e pu mp; ,vas there anythin g th at indicated 
to you that it appeared like a Sunoco pump ? 

A . From the general form, yes; not from the color 
or fr om appearance. The color wa s not identical. 

Q . Tell us wherein it was different? 
A . The band at the bottom of the pnmp an d the seal 

on the front of the pump : 
30 Q. Diel you notice that wh en you fir st looked at it? 
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A . I did. 
Q. Y ou noticed th e pump wa s different. W herein 

wa s it different? 
A. T here wa s no yellow band on the bottom of it. 
Q. A nd you were familiar with the fact that the 

Sunoco pump had a yellow band on the bott om ? 
A Naturally. 
Q. You kn ew that before this occasion , did you ? 
A . Having used Sunoco before, yes. 
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O. You knew that other pumps had a yellow band 
on~the bottom and becau se you saw there ,vas no yel-
low band there yob knew that was not a Sunoco pump , 
is that it? 

Mr. H err-I object. 'rhe witness has already 
ans·werecl that question. 

The Court-It is cross-eexamination. 
( Last question rea cl.) 10 

A. 1 had no cau se to until I saw the name on it or 
o,·er it. I judg e no gas until I see the name on it or 
o\'er it. 

Q. Oh, you "juclge" none. I clicl not ask you about 
your judgm ent. 

A. I do not know any gas until I see it labeled. 
Q. What did it appear like? 
A. It appeared like a gas colored blue. 
Q. Diel it ap~)ear in color and general appearance like 

any other gas that you knew that was publ icly sold m 20 
the market? 

A. It had a blue color, similar to Sunoco. 
1\/Ir. Able-That is all. 
Mr. He rr- \;Ve rest, if th e court please. 
1\Ir. Able- If your honor plea se, I have a motion 

I would like to make. \Nill you hear it here? 
The Court-\ 1/ e will take it in chambers. 
( Cour t and counsel retire to chambers.) 
:l\fr. Able-Now, J move that a nonsuit be 

granted in thi s case : 30 
Fi rst, because of the failure to prove the circum-

stances under vVhich the prosecution ,vas instituted. 
Secondly, because of the failure to establish that 

the defendants mad e the com ~;laint mal iciously a11cl 
without reasonabl e or probable cause. 

Furt her, becau se th ere has been no testimony 
to show tha t there was any illegal intention v_rhatso-
ever on the part of the defendants in the mat-
ter of making the criminal complaint upon which 
this suit fo r cla1;1age~ is based. 40 
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Further, because it h,1,s been shm;1,1n on the part 
of the plaintiff that the indictment by the grand 
jury was found upon a complaint that ·was made by 
the defendants in this case in a criminal action and 
that by reason of such indictment having been found 
it became jJri11za facie proof of probable cause, and 
the burden of the plaintiff has not been sustained 

10 in disproving the same. 
( After argument.) 
'fhe Court-Let us ,have Ca rta in IIerr arg11e 

that one que stion, of whether or not he has prom1 
a lack of probable cause. 

(After -further argument.) 
The Court-Your motion no,Y, Mr. Able, is for 

a verdict of non suit on four different grounds, all 
of which in the judgment of the court come right 
back to the single question as to whether or not 

20 the defendants had rea sonable ground for bringing 
the criminal prosecution, or to put it in another \\'ay, 
as to whether or not the plaintiff in this suit has 
failed to prove a lack of probable cause such as 
would justify the court in granting a nonsuit. 

That question rests upon the further question of 
whether or not under the testimony it shows that 
the tank was similar to that of the Sun Oil Com-
pany and that the gas exposed for sale therefrom 
was similar in color to the Sun Oil Companys gas 

30 and that the gas was exposed for sale without 
any name being aftachecl thereto, whether those 
facts woulcl justify a reasonable man in believing 
that the statute had been violated; or, in other 
words,vvhether such facts as just stated show prob-
able cause justifying the prosecution. 
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It is the · j udgrnent of the court that they do not, 
and that the motion for a non suit should be de-
nied. 
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Mr. Able--The defendants take exception to the 
ruling of the court-

The Court-A n exception to that ruling will be 
noted. 

:Mr. Able- -to the ruling of the court, wherein 
it is found by the ruling that the court ha s found 
want of probab le cau se in the defendants or one 
of them in making the complaint as and when the 10 
same v,,as mac.le, it being the contention of the de-
fendants that there is no evidence to show on the 
})art of the plaintiff that there wa s not a simi larity 
in the tank, that there was not a similarity in the 
fuel \Yhich was so ld or exposed for sa le, and that 
the plaintiff ha s in every particular, for the ground s 
stated on making the motion, failed in his proof. 

Excep tion is taken to the ruling of the court on 
the motion for nonsuit. 

The Court-An exception will be noted. 20 
( Court ancl counsel return into court.) 

Warre1:. R. Broo ks_. one of the defendants, sworn. 
Direct exam ination by :rvir. Ahle. 
Q. 1\Ir. Bro oks, ,vhere do you reside anc.1 what is your 

lmsiness? 
A. I live in Trenton, N e,v Jersey. I am manager of 

1he Motor O il and Gasoline Department for the Sun 
Oil Coi11pany . 
Q. How long have you occupied that po sition? 30 
A. About a year and a half. 
Q. Diel you occupy that po sition in the month s of 

~[arch ancl Ap ril , 193 0? 
A. I did. 
Q. Ancl since then? 
:-\. Yes, sir. 
Q. Do you know the plaintiff m thi s suit, Hafner, 

ll'ho sits here to my right? 
A. I know ,vho he 1s. 

40 
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Q. Do you know vvhat his business is? 
A. He operates a service station near Ring oes. 
Q. ·what is the name of it? -
A. 0. K. Ser vice Station. 
Q. \,Vhen clicl you first see this plaintiff , if you recall? 
A. The clay he was arrested . 
Q. On what clay was that? 

10 A. It was some t ime in April, I think about the fif-
teenth. 

Q. Have you been upon t,he ground s of the 0. K. 
Service Station? 

A. Yes , sir. 
Q. vVhen were you there, ·what did you clo when 

th ere and what did you see when there? 
A. I wa s ther e, the fir st call, about Ma rch 2ncl. I 

had had some complaints that-
Mr . Herr-I object to that, if th e cour t please. 

20 The Court-Stop with that. As a result of those 
com plaint s what did you do? 

The vVitness-As a re sult of tho se complaints l 
visited the 0. K. Service Stat ion and macle pur-
chase s of ga soline from a pump that vrns painted 
~imilar to those of th e Sun Oil Company, a gasoline 
colored blue . I asked the att endant if the gaso-
line-

1\/Ir. Herr-If the court plea se, I do not \rant 
to interrupt, but if coun sel will not ask questions 

30 I ·will have to interfere with him whil e he is tes-
tifying. If he is go ii1g to go into conver sation I 
think he should fast en it on the plaintiff. If some 
bystander engaged him in conver sati on it is hearsay. 
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Mr . A ble-I think my que stion wa s comprehen-
sive and that the witne ss is endeavoring to ans\\'er 
the question that wa s asked. 

The Court- H e cannot introduce conversations 
that som ebody else hacl with him ·1.rnless the plaintiff 
wa s present . 
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~[r. Able-At this point may I take the time of 
the court to say that ·we do not want to fall into 
error as to the rights of this witness. He is one -
of the defendants, and, as I understand the law rel-
ative to a defendant in this class of cases, they 
hare a right to show everything that may have 
occurred surrounding the making of the original 
complaint in the criminal proceedings , whatever 10 
they may have been, thereby overriding a great 
part of the rule s of evidence that ·would otherwise 
exclude such testimony. 

(Afte r argument.) 
The Court-I ·will permit the witne ss to continue. 
)ifr. H err-It is limited, of cour se, by the opin-

ion rule, namely, that he cannot testify as to what 
somebody told him their opinion was. He can tes-
tify as to the f0-cts given, but as to opinion s given. 
he cannot. 20 

(Prev ious testimony read, a s follows: "A s a 
result of tho se com plaints I visited the 0. K . Serv-
ice Station and made purcha ses in ga soline , from a 
pump that was painted similar to those of the 
Sun Oil Company, a ga soline colored blue. I a skecl 
the attendant if the ga soline-") 

The Cour't-Go ahead. 
The vVitne ss-I asked the attendant if the ga so-

line · I had purchased and had placed in the tank 
of my car wa s blue Sunoco. I had made a purchase 30 
of five gallons of gasoline and had it placed in the 
tank of my car. With me at the time was Mr. 
George W . Eck, at that time a sale sman for the 
Sun Oil Company. Mr . Eck asked if he wa s posi-
ti\'e-that is, if the attendant wa s positive-that 
this was blue Sunoco, and the reply vvas, "It is 
blue Sunoco .. , I had some bu siness in Flemington 
and I concluded my business on the second of 
).Iarch. I communicated thi s conver sa tion to our-

40 
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J\/fr. He rr- N mv I think we better stop right 
there. 

Mr . Able-I s there objection? 
Mr. Herr-Yes. \!Vhat he communi cated is ir-

relevant. 
Mr. Ab le-\ Vhat is the object ion? 
Mr. Fierr-VVhat he communi cated is irre1evant. 

10 T he Court-Why? 
Mr. Herr -I do not see that it is germain or 

material to the issue. ]ie rece ived this information, 
and he is accused of acting on in formation that 
he had and acting unju stly . Now the fact that 
he may have communicated 1t_:__ 

The Court-You are charging the Sun Oil Com-
pany with acting unjustly also. I clo not know ,rith 
\vhom he comm unica ted, but if he communicated 
it to one of the defendants I suppose it would be 

20 admissible for the same reason that the conversa-
tion with him v.ras admissible. 

lVIr. Ab le-He is inquired of what he did, and 
he says he communicat ed-as one of the things that 
he did with reference to the purch ase of this gas. 

'r he Court-I wi11 overrule the objection. 
Mr. Herr-If the purpo se is to show that he 

commu nicated it to the Sun Oil Com:)any, I 1Yith-
clraw the objection, with the privile ge of afternanl 
moving to strike out that part of the testimony. 

30 Mr. A ble- -If there is any testim ony offered on 
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the part of the clefenclant that is not applicable to 
the tr ial of thi s issue . we will consent to it being 
st ricken out. 

The Court-Go ahead . 
The \ i\Titness---I commu nicate d this to the legal 

department of the Sun Oi l Company and was ad-
vised by them to secur e samp les of thi s gasoline. 
So, on a later elate, on or about March 12th, I re-
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turned to this 0. K. Service Station and secure<l a 
one-gallon sample in a can , 

Q. \\'a s anyone with you? 
A. I had vvith me at the t ime this same George \V. 

Eck ancl another salesman from Trenton, l\fr . John D 
Connell. 

l\!Ir. Fi sher-Connell or Connor? 
'l'he Witne ss-Conne ll. I asked if this was blue 10 

Sunoco, and l\ifr . Eck asked if th is blue Sunoco 
,rnulcl clean clot hes, and I asked again if the at-
tendant wa s sure this was blue Sunoco, to v.rhich 
he replied it was. I distinct ly reca ll three dist inct 
questions and three dist inct answers v.rhen this gas -
oline samp le was secured. I took this gaso line 
sample the next clay, in person, to our chemica l 
laboratory at Marcus Ifook Refinery and delivered 
it in person to Mr . A ngstadt over there, labeled as 
to when it was taken and wherefrom, and vnote 20 
a letter from my office in Trenton the next clay 
verifying the action that I had taken in delivering 
this sample to him. Later on, at the advice of 
the legal department and in conjunction ·with our 
attorney at Trenton, l\!Ir. Backes, I made a com-
plaint against Mr. Fiafner. 

Q. I 110\Y present a letter for your inspectio.n, dated 
'.\Iarch 1-1-, 1930, addressed to Mr. Harold D. Saylor, 
Lamhe1'ton and Moffett, 1608 vValnut Street, Ph iladel-
phia, Pa., and which is marked- 30 

(Paper referred to is marked D-4 for identification .) 
Q. - D-4 for identification . Is that the letter ·which 

you aclclressecl to the legal department, that you have just 
mentioned? 

A. Yes, it is. 
Q. Is the signature that is hereto annexed your signa-

ture? 
r\. It is. 

40 
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Q. After you had written this letter what else clicl 
you do? 

A. I awaited advice that should come from the legal 
department on that letter. 

Q. Diel you receive any advice? 
A. I did. 
Q. A letter is presented to you for inspection , cbtecl 

10 March 17, 1930, addressed to Warren-
1\/Ir. Herr-I object to having the adclress reacl. 

The elate may be given and the lett er mark ed for 
identification. I clo not ,;y-ant any part of th e main 
body of the letter put in evidence until it is prop-
erly offered. 

The Conrt-1 clo not see any objection to identi-
fying the letter by stating the person to whom it 
is addre ssed. Objection overmlecl. 

Mr. Herr-Exception. 
20 ]'he Court-Note an exception. 

Q. - A ddressed to Warren F. Brooks, manag er l\fo-
tor Oil and Gasoline Department , Sun Oil Company, 
P. 0 . Box 675, Trenton, N. J. It is signed "Haro ld 
D. Saylor .. , I would ask whether that is the reply which 
you got from the letter ,vhich you wrote and which is 
marked D-4 for identificati on, th e present letter pre-
sented to· you being marked -

( Paper referred to is mar keel D-5 fo r identifi cation.) 
Q. -D -5 for identificati on? 

30 A . Yes, sir. 

40 

Q. This D-5 for identification, you say, is a reply to 
the letter marked D-4 for identificati on? 

A. That is right. 
Q . I now present to you a copy of a paper mark ed 

"Co py" of a lett er datecl Ma rch 14, 1930, and addre ssed 
to Mr . Harry-

Mr. Herr-The same objection. 
The Court-The same ruling . 
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Q. -Angstadt, Sun Oil Company, Marcus Hook, 
Pa., signed in typewriting, "Sun Oil Company, Vv arren 
F. Brooks, Manager Motor Oil -Gasoline Department.·· 

Mr. Herr-Sarne objection. 
The Court-Same ruling. 

Q. Is that a copy of a letter that was written by yon? 
A. Yes. 
Q. You iclenti fy it? 10 
A. I do, sir. 

Mr. Able-And for reference it ·will be marked-
( Paper referred to is marked D-6 for identifica-

tion .) 
Q. Do you know whether the samp le of gasoline 

which you procured from the tank at the gasoline sta-
tion of the plaintiff in this case vvas ever analyzed? 

A. Yes, it was. 
Q. Did you ever receive any reply or any letter 111-

clicating that the same had been clone? 
A. I-did. 
Q. The lett er, which is marked-
( Paper referred to is marked D-7 for identificatio n.) 
Q. The letter which is marked D-7 for identification 

and which is dated March 29, 1930, signed by H . F. 
Angstaclt-

Mr. I-Ierr-Sar ne objection and except ion. 
·The Court--N ote an exception. 

Q. -Apparently addressed to Mr. Arthur E. Pevv, 

20 

Jr. , with a statement thereto attached, i$ shovvn to you 30 
and you are inquired what that paper is? 

A. This raper sets forth the finclings-
Mr. Herr-I object to him stating ·what the 

paper is, if the court please. That paper speaks 
for itself if it is competent evidence, and if it is 
not he cannot tell what is in it. 

The Court-Ob jection sustained . 
l\fr. Able-I am asking him to state what 1t 1s, 

whether it is an analysis or ·whether it is a state-
40 
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ment of account or what it is. I am identifying 
it so that when we read it a little later we will know 
what we are talking about. 

The Court-I think it is, sufficicently identified 
by its elate and the person to ·whom it is addressee\. 

Q. Was that lett er 'Nith the paper attached brought 
to your attention? 

10 A. It was, sir. 
Q. And did all this occur before a complaint was 

made before a justice of the peace? 
A. It did. 
Q. Against this man Hafner? 
A. Yes. 
Q. You are shown another copy of a letter , elated 

March 3, 1930, addressed to Lamberton & Moffett-
Mr. Herr-Sarne objection and exception. 
The Court-The same ruling. 

20 Q . ._ 1608 Walnut Street, Philadelphia, Pa., and 
which is marked-

( Paper referred to is marked D-8 for identificati on.) 
Q. -D-8 for identification , and I ask you whether 

the original of that letter was prepared by you or at 
your instance ? 

A. Yes, sir. 
Q. Is that a carbon copy of a letter v-1hich you sent? 
A. Yes, sir. 
Q. A letter addressed to you, signed "Harold D. 

30 Saylor,'' elated March 7, 1930, marked-

40 

( Paper referred to is marked D-9 for identification.) 
Q. -D-9 for identification, is presented and you are 

asked whether that letter was received by you from 
the sender? 

A. Yes, sir. 
Q. Anot her letter, elated Mar ch 25, 1930, addre ssed 

to Mr. Haro ld D. Saylor, purporting to be signed by 
yourself-

(Paper referred to is mark ecl D-10 for identifica tion.) 
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Q. -Marked D-10 for identification, i$ presented to 
you for your inspection, and I ask you whether that let-
ter was written by you? 

A. Yes, that is my letter. 
Q. 1\/Ir. Brooks, when you were at the 0. K. Serv-

ice Station, conducted by the plaintiff, Hafner, did yon 
have any conversation vvith anyone relating to a l)lue 
tank on this location, other than you have stated? 10 

A. Yes; I asked him if-
Mr. Herr-If the court please, I would like to 

have the name of the person he talked to in both 
instances, and I want to knm v whether it was the 
same person. 

The Witness-It was the same person, the at-
tendant .at the station. 

l\!Ir. Herr-Do you know his name? 
tI'he \A/itness-I cannot give you his name. 
Mr. Herr-Then I th ink I am entitled to a c1e- 20 

scription of him. 
The vVitness-Do you want me to point him 

out? 
Mr .. Herr-Yes. 

Q. Is he in the courtroom? 
A. In the first row' in the central tier, the gentleman 

lietween Mr. ---- and Mr. Wright. 
Q. (I ndicating) This man? 
A. Yes. 
Q. Both times? 30 
A. Both times. 
Q. All right. Now what ha ppened? 
A. I asked him ·where he secured his blue Sunoco 

from and he said he didn't knmv, and I told him I had 
bought some gasoline earlier in the clay and it purported 
to be blue Sunoco, and he said; "All I say is it is a good 
blue gas," and he denied that he said it was blue Sunoco. 

Q. Hmv is that? 
A. He denied that he said it was blue Sunoco. 

4J 
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Q. When-
Mr. Herr-I want the stenographer to read the 

whole ansv,rer. 
( Previous answer read, as follows: "I asked 

him ·where he secured his blue Sunoco from and he 
said he didn't know and I told him I had bong-ht 
some gasoline earlier in the clay and it purport ed to 

10 be blue Sunoco, and he said, 'All I say is it is a 
good blue gas,· ancl he denied he said it was blne 
Sunoco.'') 

Q. ·when did that conversation take place? 
A. My recollection is that it took place later the 

same clay, on March 12th, after I bought gas and I in-
sisted that he had sold me blue Sunoco and advised him 
that our records sh0vvecl there was no blue Sunoco pur-
chased. 

Q. Diel you tell hir11 vvho you were? 
20 A. I told him who I was, and that there ,vas no blue 

Sunoco purchased from the Sun Oil Company and no 
record of our trucks ever having delivered any there 
and that it could not be. 

Mr. Herr-I clo not like to interrupt the witness, 
but I do not like him to put into the record a lot 
of stuff not germane to the issue. What he told 
the attendant has nothing to do with it. 

Mr. Able-This took place after he had made 
two purchases, and immediately upon being in-

30 formed that no blue Sunoco had been sold the man 
denied that it was blue Sunoco, showing exactly 
what this man had a right to rely on ·when the 
purchase was made. 

40 

:Mr. Herr-'I'hat is a misstatement of fact, as· I 
understand the testimony. 

The Court-I will overrule the objection . 
Mr. Herr-My reason for an exception is that 

the testimony ·which the witness has given, namely, 
statements by him to a third party, are self-serving 
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declaration s and are made to a party not in intere st 
and not heretofore shown to have been an employ ee 
or agent of the plai.ntiff. 

T he Court-Ask the next question. 
Mr. Able-Is that the objection? 
T he Court-The objection is overruled. 

Q. Go on and tell us what else happened . 
A. I insisted on stating that he had sold me blue 10 

Sunoco on two occasion s, and that it was not blue 
Sunoco; that he had no blue Sunoco ; and I asked him 
where he purcha sed it from· and why he sold it as blue 
Sunoco, to _which he made no reply that I can recall. 

Mr. Herr-I would ask to have all that stricken 
out. 

T he Court-The motion is overruled for the 
same reason. 

Mr. Herr--Exception. 
T he Court-Note an exception . 20 

Q. \~/ill you describe the tank that you saw on that 
place and fr om vvhich you purcha sed this gas - the pump, 
rather. 

A. It is the pump above ground. The pump was 
a product of the vVayne P ump Company, similar to 
the second pump from th e left (indicating). 

Q. W as it exactly like it? 
A . It is not exactly like it. 
Q. vVell, then , wherein did the pump that is on th e 

0 . K . Service Station ground differ from that pump that 30 
is marked ((A ') on top? 

A. T he line along each side of the Pennsylvania 
pump, vvhich is the second one on the left as you face 
it-

Q. I call your attention to the fact-
T\fr . Herr-I ask that the witness be allowed 

to answer the question. 
T he Court- P roceed, Mr. Able. 

Q. I call your attenti on to the fact there 1s a lead 
40 
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pencil mark •<A)_. above the pump on this chart, ,vhich 
is Penna. Model 1717-71; underneath this one I am 
calling your attention to. Novv, will you tell us wherei11i 
if any, the pump from which y0u purchased the gas 
abmH which you have just testified differed. 

A. The detail difference is very small. \i\That is 
known as the skirt of the pLfrnp-the lines on the ont-

10 side running up and clown-are a little nearer parallel 
on the Pennsylvania pump than on the vVayne, and in 
all probability the yellow band about the center of the 
pump is not quite so deep on vVayne; otherwi se the 
vVayne pump is very similar to the Pennsylvania pump. 
'11

0 the average observer they would all look alike. The 
\i\Tayne is so near the Pennsylvania model that -

Mr. Herr-One minute. 
The Court-Let the question be answered , Cap-

tain Herr. 
\ 

20 Mr. Herr-vVill your honor hear me on this 
question? 

The Court-No. He may answer the question 
and if it is improper I will strike it out. 

The vVitness-The vVayne pump is so near like 
the Pennsylvania pump that in our color specifica-
tions for painting pumps we clo not picture the 
\Vayne, the Pennsylvania being so near to it. The 
handle of the pump is immaterial and it can be 
off to the side. It is usually on v-1hat would be the 

30 right of that pump. It works from one side. 
Mr. Herr-I move to strike out the witne ss's 

answer on the ground he has given a conclusion as 
to how this pump looks. compared with the pump 
on the Hafner place. It is for the jury to state 
what the comparison is and not the wit ness . 

The Court- Rea cl the answer. 
( Last answer reac1.) 
Mr. Herr-If that is the answer I ,vill withdraw 

my objection. 
40 The Conrt_:._All right . 
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Q. Do you know ·whether the Sun Oil Company uses 
pumps exactly simi1ar to the one that is on the 0. K. 
Service Station plant? 

A. A great many of them. 
Q. Diel you examine the pump on the 0. K. Station 

plant? 
A. We ll, I knew it was a ·wayne pump by looking 

at it. 
Q. ·what have you to say ·with regard to the colors 

and the places where the coloring was placed? 
A. 'The coloring on the Wayne pump at the 0. K. 

Service Station ·was exactly like the coloring on the 
·wayne pumps that the Sun Oil Company used in dis-
pensing their products when the purchases of gasoline 
were made. 

Q. W hat about the placement of yellow color at the 
top, middl e and bottom, if any? 

10 

A. T here was yellow at the top and a yellmv band 20 
at the middle, and there was yel10vv on the base of the 
pump. 

Q. W hen? 
A. At the time I purcha sed gasoline, March 2nd and 

March 12th. 
Q. Do you know whether that same thing is there 

now or do you know whether it has disappeared or not? 
A. I noticed that after my conversation with the at-

tendant , ·when I referred to his sales of biue Sunoco , 
that the yellmv band disappeared from the bottom of 30 
the pum~), and after the arrest a globe ap peared on 
the top of the pump. 

Q. After the arrest? 
A. Aft er the arrest. 
Q. A re you confident of that? 
A. Positive. 
Q. vVhat further ·was there about the pnmp at the 

0. K. Service Station that vvas similar to the Sun Oil 
Companys pumps, if anything? 

40 
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A. The color of the gasoline being marketed. 
Q. \i\1 as there any dissim ilarity between the pump 

used by the Sun Oil Company and the pump at the 
0. K. Station? 

A . It was an exact replica of the \ i\1 ayne pumps we 
used. 

Q. How about the label or something of that kind 
10 on the side of the pump? 

/\. There was no label at all. 
Q. And when you saw it there was no top on it, you 

said? 
" A. No globe on the top. 
Q. Now, with regard to the gasoline, tell us what you 

know about the color and the kind of gasoline that 
you actually did get . . 

A. The gasoline was colored blue. The color used 
makes a very clever imitation of the color of blue 

20 Sunoco. 
Mr. Herr-I object to that. 
The Court-That portion of the answer may be 

stricken out. What color was it? was the question. 
The vVitness-The gasoline was blue. 

Q. What have you to say with regard to the similar-
ity of the color with the Sunoco blue gasoline? 

A. The color was very similaL It would take a very 
experienced person to tell the difference. As a matter 
of fact, the only- ' · 

30 Mr. Herr-If the court 1~lease, that is not for the 

40 

witness to say. He can give the physical qualities, 
as they appeared, and stop. 

The Court-I will permit the answer to stand. 
Do you want an except ion? 

Mr. Herr-If you please. 
The Court-Note an exception. 
The vVitness-The only ·way I could distingui sh 

between the color of this gasoline and the color of 
blue Sunoco was to fill two test tubes and put white 
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paper beneath them and look clown through th em, 
and I think the average person might confuse one 
with the other even then. 

Mr. Herr-I ask an exception to th_at latter state-
ment. 

Th e Court-The latter part may be stricken out, 
what he thinks. 

Q. Do you know whether the Sun O il Company have 10 
any pumps, out in your territory at least, without globes 
on them? 

A. vVe have some instance s where there is a canopy 
extends fr om a building or where a canopy has been 
erected over the pumps, that the pump is too tall to ad-
mit a globe being placed on it. 

Q. But those in locations such as at the 0. K. Serv--
ice Station , what have you to say with regard to the 
omission of the globe? 

A. The re is no pump installed vvhere there is no can- 20 
o;)y overhea~l ,vhere a globe does not appear on it. 

Q .. Do :;·ou know how long the same color has been 
used by the Sun Oil Company? 

A. Abo ut four years. 
Q. An d the same that was used in March ancl April, 

last? 
A. Yes , sir. 
Q. And is it widely and genera lly sold a ncl marketed? 
A. It is. 
Q. vVhat have you to say about it s being adverti sed 30 

as a blue fuel or blue ga solin e? 
A. T he Sun Oil Company in 1930 spent about two 

million dollars advertising blue Sunoco, and about a 
million and a half in 1929 and appro x imat ely a million 
in 1928. 

Q. vVhat have you to say as to the colors that are 
generally and universally u sed by the Sun Oil Com-
pany in th is territory or in the State of New Jersey, 
if you kno\\.? Do you understand the question? 

40 
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A. No, I clo not . 
Q. Do they distr ibut e their products, that is, their 

gasoline, from pumps of a differ ent color or do they 
have only one. colored pump? 

A. No; all of the pumps are pa inted alike and the 
specificat ions go from the adv ert ising departm ent of the 
company to all the branche s. 

10 Q. In what colors? 
A. In blue and yellow . 
Q. Identical with the 0. K. Station pump? 
A. Identical with the appearance, I think. 
Q. Diel you tell us, _and if you did you need not repeat 

your answer, when you notice d that the yellow band at 
the bottom had been painted off this pump at the 0. K. 
Station? 

A. After I had made th e purchases and after I had 
engaged in conversation ·with the attendant and he was 

20 avvare of the fact that I was connected with the Sun 
Oil Company. 

Q. How long afterward did you noti ce it ? 
A. \iV ell, I saw it ,the next time L passed; perhap s a 

week, it might have been. 
Q. W hile there, did you or did anyone in your pres-

ence take any phot ograph s of the 0. K . Station and its 
pumps? 

A . Yes, sir. 
Q. W ho took the ph~tographs? 

30 A. I had instructed Mr. Connell to take photographs. 

40 

I was with him and watched him and helped him take 
them. 

Q. Diel yo u see him take them? 
A. Yes . 
Q. I show you a photograph which purports to be of 

the 0. K. Service Station . 
Mr. Her r--\iV e have no objection to that. 

Q. An d ·which is marked-



WARR EN R. BROOKS-DIRECT. 

(Photograph referred to is marked D-11 for identi-
fication.) 

Q. -and ask you ·whether that is one of the photo-
graphs which were taken und er your direction and made 
in your presence? 

A Yes, sir. 
Q. "\;\Then I say "made," I mean snapped or whatever 

they clo to take them. 10 
Mr. He rr-I have no obj ect ion. You may of-

fer that. 
Mr. Able-If the conrt please, I now offer D-11 

for identification in evidence. 
Mr. Herr-No objection. 
(Photograp h referred to 1s marked Exhibit 

D-1.) 
Q. I show you photograph marked Exhibit D-l and 

inquire 'what you know abo ut that photograph havin g 
been made and as to who made it and when it was 20 
made? 

A. That photograph vvas made in my presence by a 
Trenton photographer by the name of Raw. That was 
after the trial. 

Q. After the trial or after the arrest? 
A. It 'vVas after the arrest. It may have l)een even 

after the trial. 
Q. If it 'was taken after the tr ial that is all I want 

to know. Do you know about that? 
A. I cannot recall the elate I hacl it taken. 30 
Q. There are some markings and colorings on that 

photogra ph. vVho .made them, if you know? 
A. I had two artists color photographs for me. 

l\!Ir. Herr-It does not reqmre any declamation 
to ans,ver that question. E ither he knows or he 
does not know. 

Mr. Ab le-O f course you will g ive him an op-
portunity to tell v,rhether he knows, will you not? 

Mr. Herr -He was starting off with his usual 
40 
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declamation. I have been very liberal ancl not ob-
j ected, hut I want him to confine himself ·within 
the rule . 

Mr. Able-He has made ,a statement that is not 
very valuable for proof on either side. I clo not 
believe thJ.t he had two colorings made by arti sts. 
Now he is going on to tell about that, I presum e. 

10 Mr. Herr-If the court permits him to. 
The Court-I will permit hin.1 if he · know s. If 

he does not, he must say so. 
Q. vVhat do you kn0vv about the coloring of them, 

if anything? 
Mr . Herr-I ask to have the witness cautioned 

that he is to answer only who put the color on. 
1v1r. Ab le ·s quest ion is, "\i\That do you know about 
the color?'' 

The Court-I suppose on the basis of yonr ob-
20 jection every question asked in court ought to be 

objected to . Go ahead. 
Q. Answer the question? 
A. I had two artists make colorings and took them 

both to different places ·where blue and yellow pumps 
dispensed gaso line. 

The Court-The question is, who put the color-
ing on that? 

The Witness-I could not say ·which one did the 
coloring. 

30 Q. Was the coloring clone at your request? 

40 

A It was . 
Q. vVhat does the coloring purport to show? 
A. It purports to show the pump as it appeared . 
Q. When? 
A. I ,voulcl have to consult my records on that. 
Q. \!Vere the artists who did the coloring- Diel they 

see the purn p ? 
A. They saw the pump. 
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Mr . Herr-That is a conclusion on the part of 
the witnes s, whether they saw it or not. 

The Court-vVere you pre sent when the color-
ing was clone? 

The \Vitne ss-I took the artists to the place and 
they made a sketch of the pump and took their 
paints and matched the color in my pre sence and 
did it in their studios. 10 

Mr. Herr-I do not object to it. 
Q. Now I notice there is a slight yellowish cast at 

the bottom of the pump. \iV as that mac.le by the artist 
in your presence , that yellowish mark , or what does 
it indicate ? 

Mr. Herr-Let him answer whether it was made 
in his presence. 

A. The yellow indicate s that th is pump had some 
yellow at the bottom at that time. 

Mr. Herr-If the court please, that 1s not an 20 
answer. 

T he Court-It is a conclusion. 
Th e vVitnes s-It is a fact, your honor. 
The Court-I suppo se it is a conclu sion, Mr. 

Able. 
Mr. Able-I want to show the condition of the 

pump at the time it vrns made , and I want to show 
when it wa s made, if the witne ss knows. 

'I'he Court-The photograph ·will speak for it-
self. 30 

Q. Th ere is a yellmvish line arouncl the bottom? 
A. Yes, sir. 
Q. vVhen was that line made by the artist, if you re-

call? 
A. I do not recall exactly . I would have to consult 

notes. 
Q. vVas it before the man Hafner was arrested in 

the criminal suit? 
Mr. Herr-I object? 

40 
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A. This ·was following that. This pump has changed 
its complexion a couple of score of times. 

Q. To your knowledge? 
A. Yes, sir. It ha s changed ,its complexion a half 

dozen times or more to my knowledge. Every time I 
drive past it is painted differently. The thing is half 
reel and blue now. One time a yellow band is on it 

10 and another time it is off. 
Q. I want to know how it was when this charge was 

made against the man? 
A. \,Vhen this charge was made against the man a 

yellow band was on the bottom. 
The Court-Are you anywhere near th rough 

with this witness? 
M r. Able-\,V ell, yes; but not quite , if your 

honor please. 
( Adjourned until Thursday, Decem ber 11, 1930, 

20 at 10 o'clock in the forenoon .) 

J:Var ren R . Broohs) one of the defendants , resumes 
the stand. 

Direct examination · by lVIr. Able. 
Q. How often have you been, or approximately how 

often have you been, on the premise s of the 0. K. Serv-
ice Station conducted by the plaintiff in thi s case at 
Ringoes, N evv Jersey, besides that visit of 1\/Iarch 3 
and Ma rch 12 ? 

30 A . I think I was there Ma rch 2 or thereabouts am! 

40 

l'viarch 12, and later on in the day on March 12, ancl 
once following that ; about four time s. 

Q. Have you been by the place since that time ? 
A. Yes, a great many times. 
Q. An d have you observed the conditions with re-

gard to the tank s there ·when you went by? vVhen I 
say "tanks" I mean p_umps. 

A. Yes, I have. 
Q. vVhat change, if any, did you observe in the pump 
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that is asse rted to have been similar to th e Sun Oil 
Company pump? 

A. On the fir st two visits the pump wa s painted iden-
tically like the Sun Oil Company paints a vVayne pum p 
of the type that was the re . After I had made kn ow n 
to the attendant that I was int ere sted in the camouflage 
the yellow paint, the yellow band , di sappeared from 1he 
bottom. After the trial the ye llow band appeared on 10 
the bottom again. The pump ha s had several coat s of 
paint until yes terda y and the clay before and for th e 
last week or so it ha s had half the bottom o f the pump 
painted reel. In betwee n I have notic ed some different 
changes in it. 

Q. Yo u stated that you noticed after th e trial-what 
trial do yo u mean, here in thi s court? 

A. T he trial in thi s court. 
Q. On Apr il 15 last ? 
A. That is ri ght. 20 
Q. No . It wa s M ay, if I am not mistaken. Do you 

recall. \\·hen th e hearing wa s before the ju stice of the 
peace? 

A. I think it wa s early in April. 
Q. And the trial was held in this courtroom about 

that time? 
A Abo ut th e middle of Ap ril , the n fteenth, I think. 
Q. Di el you appear as a witne ss befor e the grand 

jury? 
A. I did. 30 
Q. Fo llmving the complaint ,vhich ,va s mad e befor e 

the justice of the peace ? 
A. T hat is right. 
Q. Now, the clays when you purchased gas, I think 

you have stated , was about M arch 2 or 3 and March 12. 
Have you told us all that you did with regard to that 
purchase? Did you tell us all that you did v.rhen yon 
were on the stand yesterday? Diel yo u repmt to the 
company any different fr om that stated yesterday? 

4J 
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A. I repo rt ed the fact to the legal depar tment of the 
Sun Oil Company in Philadelphia, delivered the gasoline 
sample in person to M r. A ngsta dt at the chemical labora-
tory at Ma rcu s Hook, Pa ., and on the advice of the legal 
department I to ok the matter up with l\!Ir . Backes m 
Trenton. 

Q. \Vho do you mean by " legal depa rtm ent " ? 
10 A . It is called the legal department, the same as an-

ot her depart ment is called "sa les ' ' and another "indus-
t rial oil,., at Lamberton & Moffett. There a re sewral 
attorneys wo rking for them. 

Q. \N ho are Lamberton & Moffe tt? 
. A. A law firm retained · by the Sun Oil Company to 

take care of their lega l affairs , with offices in th e building 
where the main offices of the Sun Oil Company are. 

Q. Is there a man named Say lor connected with the 
firm of Lamberton & Moffet t ? 

20 A. M r. Harold Saylor is one of the law yers in that 
firm. 

Q. A nd did yo u relate to them what you hacl seen and 
what you had clone v,rith regar d to the purchase of gaso-
line and observation of the pump at th e 0 . K. Ser vice 
Station? 

A. I did . 
Q . Di el you tell them all that you have related her e on 

the stan d? 
A. Yes, I tolc.l them every detail connected with it. 

30 Q . Befo re going to see th em c.licl you mak e any in-

40 

vest igati ons in addition to what yo u have already testi-
fied to regarding the tendency of thi s pump to deceive ? 

A. Yes. It was first callec.l to my attention by Jo seph 
Hy land , of Fleming ton, '"''ho at that time was distributor 
of Sunoco products in Hunterdon County . Mr. Hyland 
hac.l been in fo rmed that his contract with th e Snn Oil 
Company would be cancelled when it expi red in Apr il 
and that-
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:Mr. He rr-If the court plea5e, we clo not like 
to object to-

The Court-This is ent irely ,vith another party, 
is it not, Mr . Able? 

1\/Ir. Able-No, if your honor please , it is a cir-
cnrn tance surrounding thi s particular case and 
showing the occasion for the investigation which 
was made before any complaint was made. In 10 
other vrnrds, it shows cautiousness and investiga-
tion before any complaint ,vas made . 

Mr. Herr-I do not object to that. He is going 
into a contract that the Sun Oil Company hacl with 
other people. 

1\/Ir . Able-That was inciclent8.l. 
Mr. Herr-And he is going to introduce next 

evidence ·which under this class of cases is not legiti-
mate testimony. If the witness would answer the 
question anc.l stop we would get right along . 20 

Mr . Able-I am asking this ·witness to tell all 
that he knows about this case. 

The Court-T he trouble is, where a witness is 
asked to tell all he knows about a case, not being 
famil iar ,vith the rules of evidence, he is very apt 
to wander far afield. 

Nir. Ahle-So far as I know there has not been 
any wandering, so far. 

The Court-Proceed. 
Q. Tell what you did? 30 
A. And I had agreed with Mr. Hyland that I would 

place no more Sunoco pumps in Hunterdon County be-
h\"een the time when I put a salesman in this territory 
and the time ·when his contract expired. Mr. Hyland 
hacl called Mr . vV right, district manager, and complained 
that we had placed a pump-

Mr. Herr-'rhat is hearsay, if the court please. 
The Witness-1\!Ir . Wright-
Mr. Herr-I dislike to object. 

40 
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T he Court-There ,vas a complaint mad e. 
Mr. Herr-Not to thi s man; to Mr. Wright. If 

they want to prove that corn plaint , put vV right on 
the witne ss stand. 

The Court-vVhat have you to say, Mr. Able? 
Mr . A ble-The only thing I can say is that the 

witness ha s, as I believe, a lega l right to tell how 
10 he got in formation of the conditions that existed at 

the 0. K . Station, and that is what he is endeavor-
ing to do. 

The \tVitness-I do not remember no,v whether 
l\fr. Wright-

The Court-I will permit the testimony so far. 
Mr. He rr-I pray an except ion to the witness 

telling anything that some body told somebody else. 
The Court-You are perfectly r ight there. Now, 

what did he clo, as a result of the complaint? 
20 The vVitness-Mr. \Vrig ht hacl asked me to han-

clle the situ ation . 
Q. What did you do? 
A. And before I could call Mr . Hyland on Monday 

morning Mr. Hyland had called me, very much per-
turbed and excited becau se I had violated my promi se 
to him and had placed a purn1) at the 0. K. Service 
Station. I told him to sit quiet and I would investigate. 
It was the morning of Marc h 2 when I visited the 
stati on and noticed a pump similar to ours, with blne 

30 gasoline in the bowl, and purchased ga soline as blue 
Sun oco gasoline. Mr. Hy land had in for med me that 
several of those who were selling gasoline for him were 
complainin g. I mad e an invest igat ion among the clea1-
ers, that is, those who were selling Sunoco proclticts 
nearby, and, while they did not want their names brought 
into it, they complained of the conditions as they existed 
and wondered what vve were going to do to keep a man 
from selling a gasoline that looked similar to and from 
a pump that was similar to th ose of the Sun Oil Corn-

40 
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pany, out of v,rhich they were deriving a _profit and for 
which they felt they needed protecti on. 

Q. Yes . Did you ta lk with Mr. Hyland after hi s 
complaint ? 

A. I did. 
Q. \!Vas this first purcha se that you have referred to 

made on Ma rch 2' or March 3 ? I have got both dat es 
ancl I would iike to knovv vlhat the elate is . 10 · 

\. My recollection is the 2nd. 
Q. I thi nk the complaint show s Niarch 3. vVoulcl 

that refres h your recollection any? Is the correct elate 
stated in the com plaint? 

A. The correct date is stated in the complaint. 
The Court-:-March 3, the complaint show s. 

Q. Now proceed and tell us what you did after yo_u 
get the complaint? 

A. Fo ilow ing the complaint I made the se purchase s-
Q. Did you go to see Mr. Hyland and have a talk 20 

\\'ith him? vVhat ha ppened between you and M r. Hy-
bncl? . 

A. From there I came to see Mr. Hyland . I told 
him the pump ,vas placed there by someone else, it was 
not our pump, we had not painted it and we had not 
made any deliverie s-

The Court-I do not see how thi s conv ersa tion 
betwee n Hy land and thi s man is evidential as being 
bind ing at all up on the plaintiff. 

Mr .· A ble--Ordinar ily, if your honor please, I 30 
vwuld say that that is a correct assumption of the 
law . But we have got a different case here, ·vvhere-
in this man is entitled to show every circum stanc e 
\Yhich led up to the point -

T he Court-But not conversat ions with oth er 
people and so on. 

M r. A ble-v Ve are not trying to pro ve the truth 
of the statement s which were made to him , but 
we are tr ying to prove conversations llD Oll which 

40 
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this man premised his action in making the com-
plaint for ·which this suit has now been brought. 
It is a fact these things occurred. This conversa-
tion took place, and all these , things taken into con-
sideration ·would, I assume, call for the protection 
which the law giv'es, for the action which was taken 
in this original case. That is the idea-not to 

10 prove any fact by the conversation, but that a con-
versational did occur as a fact, and that fact i 
one of the elements that go to show the circum-
stances under which this man acted. That is the 
purpose of it . 

The Court-All right. 
The Witness-Mr. Hyland informed me that he 

had several people-his recollection was at least a 
half a dozen-,vho had noticed the pump ancl who 
had remarked that he had placed a Sunoco pump 

20 in the 0. K. Service Station. 
Q. Go ahead and tell ev_erything that you djcl? 
A. I told Mr. Hyland that I would take that matter 

up with our legal department and find out what law 
there vvas on the point and would advise him of our 
action. 

Q. Well, did you do so? 
A. Ye s, I did . 
Q. And did you have any talk with anybody else be-

fore going to your legal department-I mean all the 
30 time referring to the rnatter of the pump at the 0 . K. 

40 

Station? 1 
· 

A. l have talked with-I have mentioned that-with 
these who sold Sunoco products nearby. 

Q. You need not repeat. vVhat was the conversati on 
that you had with these people regard ing this pump, 
to the best of your recollection? 

A. I had a conversation with Herbert vV. Meeker, 
·who is a Sunoco dealer in Ringoes, and Mr. Meeker 
informed me at the time that he was deceived by the 
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pump. The conversation v,,as more to inform him that 
it was not onr pump; that ,,ve were taking care of onr 
duties to him. 

Mr . Herr-I ask that be stricken ont, if the 
court please. He says this conversation with 
N[eeker vvas to inform him, Meeker, that he wa s 
protecting him. That has nothing to do ·with this 
case at all. 10 

T he Court-I will permit it on the ground that 
these are circumstances ,vhich led up to- • 

Nir. Able- "'10/ e are proving nothing by the con-
versat ion. vVe are proving it occurred. 

Mr . He rr-That is my ground of exception, and 
i his all concerns third i=arties. 

The Court-Yes . 
T he \Vitne ss- I had a conversation vvith Mr. T. 

J. :McGuire, in LarnbertYille, who is a Sunoco deal -
er. He told me he had heard of people being de- 20 
cei,·ed by the pump at the 0. K. Service Station , 
t,hat they had purcha sed gasoline there and believed 
it to be blue Sunoco. I had a conversation with 
l\fr . E. S. Brady, below Lambertville, on the Riv er 
Road , and he had heard of the infringement 
thro ugh people who ha:cl stopped at his station and 
wondered how the blue gasoline ,;1,,as sold cheaper 
in Ringoes. I talked on the telephone with Mr. 
Richard Slattery , of Flemington, who sa id that the 
pump would deceive him and that he had heard the 30 
facts and gossip before he had seen the pump. 

Mr. Herr-I ask an exception to all thi .s, of 
cour se. 

'I'he Court-Yes . 
The vVitness-I cann ot recall now of any more 

I spoke to before making any decision. 
Q. Diel you communicate the se thing s to your prm-

cipal, to the legal department? 
A. I clicl, sir. 

40 
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Q. All that you have related here? 
A. Everything. 
Q. After you had clone so then what happened ? 
A. The legal department referred me to Mr. Backes 

in Trenton and I spent the biggest part of a day going 
over all these details with Mr. Backes. 

Q. \;Vhat did you say to Mr. Backes? You refer to 
10 Mr. Herbert vV. Backes, on my left? 

A. That is right. 
Q. WL1at did you tell Mr. Backes? 
A. I produced the correspondence that I had with the 

legal department to him and they turned over their cor-
respondence to him and we ,vent over the letter s and I 
explained all the details and incidents surrounding and 
everything.· 

Q. Diel you inform Mr . Backes as attorney for the 
purpose of having his advice in the matter of all the 

20 things which you have here testified to on this witness 
stand? 

A. I did. That was instructions from the officers of 
the company. 

Q. My question is, did you inform him of every-
thing? 

A. I did . 
Q. Did you conceal anything from him at all, of the 

matters that you have here testified to? 
A. No t a thing. 

30 Q. And did you particularly tell about the appear-
ance of the pump, its condition, color, and the gas and 
color of the gas, and the purchases which you had made 
and the circumstances which surrounded tho se pur-
chases? 

Mr . Herr-I must object to that, on the ground 
it is leading. I have tried to be patient, but I must 
ask him to stop novv. 

The Court-The objection is sustained on the 
ground the question is leading. 

40 Mr. Ab le-It is leading. 
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Q. Tell us all you told Mr. Backe s. 
A I went over all the letter s and told Mr. Backes 

everything that had taken place. 
Q. W hat wa s it? 
J\. Do you want me to go over everything I ,vent over 

yestetclay and all that? 
Q. Yes . 
A. I told ~Ir . Backes that on the third clay of Niarch, 10 

about nine o'clock in the morning, or ten o'cl ock , I vi s-
ited the 0 . K. Service Station in company with Mr. Eck, 
purchased five gallons of gasoline from a pump that 
was painted similar to-exact ly like-those of the Sun 
Oil Company ; that I asked the attendant if it was blue 
Sunoco ga soline and he said it was , and M r. Eck , who 
,ras in my company, a sale sman for the Sun Oil Com-
pany, ju st beginning in this territory , a sked him if it 
was blue Sunoco gasoline , to ,vhich he replied it was; 
and that fr om there we came to Flemin gton where I 20 
talked with Mr. Hyland and Mr . Hyland told me that 
he had been deceived by the pump and gave a yery 
dramat ic stor y of how he had pa ssed the 0 . K. Serv ice 
Stat ion on Sunday night and late at night, driving at 
a very high rate of sr eed , he saw the blue and yellovv 
pump and the blue ga soline and hi s ire wa s aroused 
immediately and he thr ew on the brake s so as to throw 
the occupan ts fr om the rear seat and to ok time to cur ::;e 
1fr . \Vr ight and my self up and clown. 

Q. D iel you tell that to Mr. Backe s? 30 
A. I told th at to Mr . Backes. I told Mr. Backe s that 

I would fo llow on hi s advice and hi s sugge stion s to make 
some more inquiri es from other folk s who had been 
deceived, and later on I reported to him what had been 
tclcl me by M r. Brady and Mr. Me eker and M r. Slat-
tery and M r. M cGuire. I told Mr. Back es of my visit 
on Ma rch thir teenth , that I had purcha sed ga soline in 
compan y ,,vith Mr. Eck and Mr . Connell, and I hacl 
asked again if thi s was blue Sunoco and was to ld that 

40 
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it was, ancl that Mr. Eck had asked, "Is this blue Sunoco 
good for cleaning? ' · and the reply was that blue Sunoco 
was good for cleaning; that I left and before I left 1 
had hvo gallons in a can ancl I said to the attendant, 
" '\re you positive this is blue Sunoco?" and he said, "It 
is blue Sunoco." I told Mr. Backes that vve had taken 
a picture of the 0. K. Service Station, that l\!Ir. Connell 

10 used the camera and I stood v_rith my head over hi: 
shoulder so we could focus it and get the picture exactly 
as I wanted the photograph taken, and produced the 
photographs to Mr. Backes. 

Q. Diel you say you showed him the photograph s? 
A. I showed him the photograph. 
Q. I show you a photograph which will be mark ed-

( Photograph marked D-12 for identification .. ) 
Q. - D-12 for identification and I ask you-

Mr. Fisher-That will certainly be objected to. 
20 I \Yill let the court have a look at it. 

30 

40 

( Photograph handed to the court.) 
Q. -and I ask you whether that is a photogra ph in 

the condition in which you presented it to Mr. Backe 
at the time you ,vere relating the circumstances which 
occurred antecedent to the bringing of the complaint in 
this matter? 

A. It is. 
Q . Is that the identical picture? 
A. 
Q. 
A. 
Q. 
A. 

That is it. 
Vvas it marked as it is now? 
It was . . 
And that was presented to Mr. Backes? 
It was presented to Mr. Backes. 

Mr. Able-Now, if your honor plea:se, I offer it. 
Mr. Fisher-We have no objection to that if he 

acknowledges he marked it. 
The ·witness--This is rny writing. 
The Court-All right. 



V./ ARREN R. BROOKS-DIRECT. 151 

( Photograph ref erred to and offered in evidence 
is marked Exhibit D-2.) 

Q. Now, proceed with the things that you told Mr. 
Backes. 

A. I told Mr. Backes that I had taken the gasoline 
sample in person to Mr. Angstadt at the Marcus Hook 
laboratory; that I had written him a letter the next 
dayJ and gave Mr. Backes a copy of the letter which 10 
would restate in vvriting what I had told Mr. Angstadt 
verbally. 

Q. Diel you show Mr. Backes the correspondence that 
you had had with the legal department of the Sun Oil 
Company? 

A. I c.lid. That was all turned over to him. 
Q. I show you letters marked D-9 for identification, 

D-6 for identification, D-4 for identification, D-5 for 
identification, D-7 for identification and D-10 for iden-
tification. vVere those all turned over by you to Mr. 20 
Backes? 

A. ( A fter examining papers.) Yes, sir . 
Q. \Vas that all before you made any complaint m 

this matter? 
A. Yes, sir. 

Mr. Able-If your honor please, at this stage I 
\vill off er those letters in evidence . 

l\!Ir. Herr--I would like to read them, Mr. Able, 
if you do not mind. 

Mr . Able-They are offered for the purpose of 30 
shmving exa ctly what he did with regard to the 
investigation before he brought the complaint. 

Mr. Herr-( After examining papers.) I object 
to the admission of the letters. There is no rule 
better founded than that a man cannot introduce 
in evidence letters passing from one part of this 
corporation to another part of it, to bind a party 
suing him by those letters. Furthermore the letters 
are offered from Brooks to Pennsylvania lawyers 
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whose advice to him ha s nothing to do with the law 
of New Jer sey and is not a lega l excuse to him for 
any action he may take. And the letter s are purely 
self-serving documents. They are not accompan-
ied by the envelopes in which they wer e mailed, 
and, as I stated in the first place, they are between 
departments of the sa1T1e com ~:any and they are 

10 clearly incompetent. It amounts to me writing a 
letter to my self setting out fact s that I think would 
ju stify an arrest, and receiving a letter and taking 
it to my counsel and asking his advice on it. Ob-
viously such a document is incompetent. 

The Court-I suppose you are offerin g them, 
Mr. Able, as showing the informati on which 
Brooks gave his counsel and as being part of the 
information upon ·which coun sel acted in advising_ 
him. 

20 Mr . Able-That is all it is offered for. We are 
not seekin g to prove anything excep t what this man 
did as a matter of precaution befo re he ever rn;Hle 
any complaint. 

Mr. Herr-If that is the sole purpose of the of-
fer the letters are clearly incom :Jetent because all 
that he could legall y tell his coun sel was what he 
him self sa vv. I-Ie cannot tell what people told him 
their information was or anything of that nature. 

The Court-I will admit the lett ers not for the 
30 purpose of proving the truth of the facts contained 

in them but as being part of th e in for mation which 
the defendant conveyed to his coun sel. 

40 

Mr. Ab le- T hat is all we are seeking to clo. 
vVe are offering them to show ·what info rmation 
he gave counsel. 

T he Court-They ma y be adm itted for that 
purpo se. 

Mr. I--Ierr-I ask an excep tion. 
T he Court-Note an except ion . 
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(Letters referred to, fastened together, are 
marked £.,vhibit D-3 .) 

Mr. Herr-Your honor ,vill allow me at the noon 
recess to argue the point of law, because I have 
a number of cases on it and I do not want to take 
the time . now. 

The Court-All right. 
Q. What else, if anything, did you tell counsel before 10 

you brought this Gornplaint? 
A. I told him of my visit on the twelfth of March, 

the second visit to the 0. K . Service Station, when I 
engaged in conversation with the attendant, ancl tolcl 
him that he had sold me gas as blue Sunoco that ,vas 
not, which at first he denied and then later when I 
pressed him and reminded him of the occasion he re -
fused to talk. I told Mr. Backes of my interviews with 
Mr . Slattery and Mr. Meeker and Mr. 1\/IcGuire and 
Mr. Brady, and I think I have mentioned Mr. Hyland. 20 
furthermore, I took Mr. Backes in my car and drove 
out t.o show him the pump so that he could see v-1ith his 
mvn eyes the color scheme and the color of the gasoline, 
the location of the station, and could ve rify the facts as 
I hacl sta ted to him. 

Q. Was this all before the complaint was made? 
A. This was all before the complaint was made. 

There were no letters that passed bearing on the subject 
· between myself and anyone, or any conversation, that 
I withheld from Mr. Backes. 30 

Q. In consequence of the information which you fur-
nished to Mr. Backes and after Mr. Backes had made 
the inspectio n himself as your rnunsel, what happened? 

A. Severa l clays intervened and lVIr. Backe~ sent for 
me and acquainted me with the law and said I had suf-
ficient evidence, to his mind, to enter a complaint, ancl 
following his advice I entered complaint against lVIr . 

. Hafner. 
Q. He directed you to make a complaint? 
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A. He directed me to make a complaint. He went 
with me ,vhen we made the comp laint , and vve were in 
Squire Websters office and made a sear ch for the squire 
or justice of the peace or whatever you call him in New 
J ersey-magistrate-ancl after half a clay's search we 
found Mr. vVebster , and Mr. Backes dictated the com-
plaint and I wrote it on Mr. \tVebster·s typevniter. The 

·10 next thing, as I recall, was the day the arrest was made 
and I appeared before Squire vVebster- . 

The Court--I suppose this is not materi al now. 
Mr . Able-It 1s a matter of the completion of 

the testimony. 
Mr. Herr-I am not objecting. 

Q. \A/as there a hearing? 
A. There was a hearing. 
Q. As a result of that hearing do you know whether 

he was held for the grand jury? 
20 A . The result of that hearing ·was that he was held 

tor the grand jury , and I appeared before the grand jury 
lLat same clay. 

Q. And you afterward appeared and gave evidence in 
the suit, after an indictm ent hacl been found? 

A. Yes. 
l\llr. Ab le-Cros s-exami ne. 

Cross-examination by Mr. Fisher. 
Q .. Mr . Brooks, you say that you had some talk with· 

30 lVIr. Slattery of Flemington, New Jer sey? 
.L-\. Yes. 

40 

~J. How did you get in touch with Mr . Slattery? 
A. By telephone. 
Q. Hmv did you come to get in touch with Mr. Rich-

ard Slattery? 
A. I cannot say ju st how. 
Q. Now, you can say, can't you, who told yon to get 

in touch with Mr. Slattery? 
A. I said I could not say so. 
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Q. You nmv say that you met peopl e who tolcl you 
to get in touch with Richard Slattery? 

A . Th ere ·was one or two present. 
Q. W ho were they ? 
1\.. H is daughter , and Mr. Jo seph H yland. 
Q. vVhat is his ~laughter' s capacity in your company ? 
A. Stenographer. 
Q. In your office ? 10 
A. Yes. 
Q. You did not tell us that on clirect examination, 

did you? 
A. I ,11,asn't asked it. 
Q. You clid not menti on it in the trial of the indict-

ment, did you? 
Mr. Able - That is objected to, if ymir honor 

please. 
The Court-It is immaterial. 

Q. So that l\fr. Hyland, the witne ss you mention here 20 
as having a conver sation v.-ith, is the father of your 
stenographer , is that correct ? 

A. T hat is correct. 
Q. And Mr. Meeker is one of your agents at Ringoes, 

New Jersey? 
A. T hat is correct. 
Q. And Mr. McG uir e is one of your ag ent s at Lam-

bertville, New Jer sey? 
A. T hat is correct. 

Mr. Able-He so stated. -30 
Mr. Fi sher-Now , may it plea se the court , am 

I to be interrupted constantly by counsel? 
The Court-No. 

Q. And M r. Brady, whom you mentioned as having 
a service station on the River Road is one of your 
agents? 

A. T hat is correct. 
Q. W ill you tell the court and jury, please, who out-

side of an employee or agent of the Sun Oil Company 
40 
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made any complaint whatever to you abou t the IIafner 
Service Station? 

A. Directly, none . 
Q. None at all. So that all this talk you are ta1king 

about people being deceived comes to you through the 
mouths of agents or employees of the.S un Oil Company? 

A. Iu the natura l ·way it wou ld. 
10 Q. That does not answer my question. Will you 

please answer that question? 
Mr. Able-That is an answer. 
Mr. Fishe r-No. It calls for a yes or no answer. 
( Last quest ion reacl. ) 
'I'he Witness - Mr. Fisher answered the ques-

tion when he asked it. I say that is the natural 
·way for it to come. 

The Court-D iel it come that ,vay or not? 
The 'Witness - Yes, it did . 

20 Q. N ovv, Mr. Brooks, you remember being before 
Justice of the Peace vVebster in this case, don't you ? 

A. Yes. 
Q. And you remember testifying here in the tria1 of 

the crimina l case? 
A . Yes . 
Q. \Vhen you were before Mr. \Vebster did you or 

not testify that Mr . Hafner sold you this gasoline ? 
A. I cannot exactly recall the testimony . I would say 

that I testified that I purchased the gasoline at his sta-
30 tion . 

Q. I am asking you vlhether or not you did not tes-
tify on the trial of the crirnina l ind ictment that in pre-
senting your case before Justice of the Peace \Vebster 
upon the original complaint-you stated "I testified that 
Hafner sold me this gasoline hut I was mistaken.' ' 

A. I never said that . 
Q. Now, I ask you-

Mr. Ab le-When was that? 
Mr. Fi sher-On the tria l of the criminal indict-

40 ment. 
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Q. I ask you if on the trial of the criminal indictment 
you were not asked this question, "Didn't you say in the 
hearing before Justice of the Peace Webster that the 
gas was sold to you by Mr. Hafner?" And didn't you 
answer, "Yes, I said that) but I was mistaken. It was 
sold by an attendant?" 

A. I do not recall that. 
Q. Do you now say that you did not testify before 10 

Justice of the Peace George Webster that this gas vvas 
sold to you by Hafner? 

A. I will say that I testified that I purchased gasoline 
at that station. 

Q. Diel you say before Justice \;Vebster that this gas 
\\'as sold to you by Mr. Hafner? 

A. I don·t think I did. 
Q. Will you say that you did not? 
A. No t positively, no, sir. 
Q. And on the t1:ial of the criminal indictment wasn 't 20 

that statement called to your attention and didn't you 
~ay it was a mistake , that you bought it at the station 
but not from Mr. Hafner? 

A. I do no recall saying anything like that. 
Q. Well, you did not buy it from Mr. Hafner, clicl 

you? 
A. No, sir. 
Q. You say you never saw Mr. Hafner around there? 
A. That is right. 
Q. Diel you ever ask to see Mr. Hafner? 30 
A. No) sir. 
Q. You never asked the man whom you say you did 

see if you could talk to Mr. Hafner or if Mr. Hafner 
was around? 

A. I asked him where he ,vas . 
Q. And didn't he say, "He is in the place. I will go 

get him,., on one occasion? 
A. He said he was out; he didn't know where he 

was. 

40 
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Q. Didn't he say on one occasion, "He is in the store. 
I will go get him?'' 

i \. _No, ::;ir, not that I recall. 
Q. On 1-hc twelfth clay of March, 1930, when you 

called at this service station didn't Mr. Eggert tell you 
in answer to your question that Mr. Hafner was in the 
service station and he would go get him? 

10 A. He told me he did not know where he was. 
Q. vVill you ansvver that question, yes or no ? Diel 

he tc11 you that or didn't he? 
A. No. 
Q. And when Hafner started out of the store toward 

your car didn 't you step on the gas and beat it dmrn 
the road? 

A. I do not recall ever "beating ' ' it. I did not know 
l\fr . Hafner to "beat'' it from him. 

Q. You remember testifying in the trial of the cr imi-
20 nal indictment, don 't you? 

A. I recall some of it. 
Q. I know you don· t recall it all. I just foun cl that 

out. 
Mr . Backes-I move to strike that out. 
The Court-Strike it out. 

Q. Didn"t you testify under oath in that case that the 
attendant did not make any special re~Jresentation ex-
cept he said it was blue gas? 

A. No, sir. 
30 Q. You say that you did not ? 

40 

A. I say that I did not. 
Q. Didn't you testify in the trial of the crimin al in-

dictment that as a per son rode along the road this looked 
like a Sunoco pump but, of course, when you got closer 
to it you could see the difference? 

A. No, sir. 
Q. Y cu did not testify to that? 
A. No, sir . My testimony \Vas that it \Yas very 

similar, an exact imitation. 
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Q. vVhich did you testify to, that it was similar or 
that it was exact ? 

A. I used the wore.ls "sim ilar'' or "exact imitation' ' 
repeatedly through the trial. 

Q. Which was it? 
A. It ·was an exact imitation. 
Q. Then it ,,vas not ju st similar. Now, Mr. Brooks, 

having svvorn under your oath that it was an exact rep - 10 
lica, as you said, of the Sunoco tank, I call your attention 
to this sign-

Mr . Able-I object to the form of the question. 
The Court-The question may be strick en out 

in the present form. 
Q. You ju st testified that the tank you saw there 

,vas an exact replica of the Sunoco tank. I ask you 
whether or not that seal was on the tank that you saw 
at the H afner Service Station either the third or twelfth 
of Marc h? 20 

A. It vvas not on. 
Q. _ The n ,vhen you say it was an exact replica you 

are telling something that is not true, aren't you? 
A. No, sir. 
Q. Then the seal ,,vas on there, was it? 
A. No, sir. 
Q. The n are you telling the truth-

The Court-'1'he form of that question is im-
proper. It is for the jury to say whether this man 
is telling the truth or not. 30 

Q. I ask you was this can opy or cap on the tank you 
saw clown there? 

A. No, sir . 
Q. And yet it was an exact replica that you saw, eh? 
A. The cap on the pltmp, I do not consider that-
Q. That is part of the replica. To be a replica of 

anything it mu st be the same-explain v.rhat you mean 
hy a replica. 

A. A Dump that is painted to look like a pump belong-
40 
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ing to another company through which it market s its 
proclncts so that to the average observer it would appear 
to be the same thing is a replica. 

Q. That is your idea of a re1')lica? 
A . There ar e no two things that can be exactly alike. 

Yo u cannot use th e same iron in making the second 
pump that you use in the first. 

10 Q. No w your idea of a pump which looks exactly 
like this one, marked "A, ·'' a pum p that does not have 
a cap on and does not have thi s seal on-your idea is. 
that they are replicas? 

A. Y es, because we have some pumps where from 
certain angles you cannot see the Sunoco sign, and we 
have some with the globes not on. 

Q. Do you hav e many that you could not see the 
top of? 

A. vVe hav e some th at the top is not on . 
20 Q. I under stood you to say not lat er than yesterd ay 

afternoon that the only pumps you had in all Hunter-
don County without this cap is pum ) S und er a canopy? 

A. That is right. 
Q. T hen ther e is no pump in 1--Iunterd on County 

sta nding out in the open like thi s pump that does not 
have that top on? 

A . T hat is true, but there are pumps und er canopies. 
without that on . 

Q. Then thi s pump at Hafner's could not be a replica 
30 of any other pump in Hunterdon County? 

40 

Mr . Ab le-I obj ect because that is arg uing the 
question ,vith the w itne ss. 

The Court-He may a'i1swer that question. 
Q. How abo ut that, Mr. Brooks? 
A. It could if we had some pumps in H unterdon 

County that are under a canopy. 
The Court-The question may be ansvverecl. 

Q. Do you have any pumps like that in Hunterdon 
County? 
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A At that time we hacl two pumps at the station of 
P. J. McGuire, that did not have a globe on the top. 

Q. How many pumps do you have 111 Hunterdon 
County? 

A About a hundred. 
Q. And you pick out two that did not have a canopy 

on. Now, can you pick out any more that clicl not 
have a canopy on top, or ,;vhatever you call it? 10 

A. I think so, if I had-
Q. Well, you have lots of time. 
A. There is a man named Lowetman, above Califon. 
Q. What is the town? 
A. I suppose that vvoulcl be Califon, R. F. D. Some 

of these I do not remember their names, but I kno-w 
there are such pumps to be found. 

Q. Now, you compel your dealers to take certain 
advertising materials from you, don't you? 

A. I do not know of any compulsion. 20 
Q. Do you have a station in H unterclon County that 

does not have some sort of advertising sign erected from 
the ground up? 

A. vV e usually try to place a sign. 
Q. Can you tell me a station where you do not have 

them? How about Meekers station at Ringoes? 
A. That has a sign. 
Q. How about Mr. Apgar, here in F lemington, who 

sells your gas ? 
A . It has a sign. 30 
Q. All the stations from here to Ringoes have a 

Sunoco gas ad erected ? 
A . I think they all have signs. 
Q. As a matter of fact that is one of the ways people 

tell your signs, by seeing these diamond signs suspendecl 
from a role? 

A. In the city of N ev.r Brunswick there are no signs. 
Q. That is in M iddle sex County? 
A Not far from here. 

40 
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Q. A nd in a city? 
A. There are a great many communities in which \Ye 

cannot erect a sign. 
Q. Point to one in Hunterdon County that does not 

have yo ur sign? 
A. I cannot recall any now. 
Q. Now I ask you vrns there any such sign as that 

10 at the Hafner service station either on the second or 
third or twelfth of March? 

A. There ·was no sign there at all. 
Q. vVill you tell ine the size of those diamond signs 

that hang suspended frorn all your stations? 
A. They come in several sizes; some of them tvvo 

feet six by five feet in length. 
Q. A pretty sizable sign? 
A. A very good sign. 
Q. You did not see any such sign as that at the Haf -

20 ner station, did you? 
A. No, sir. 
Q. Diel you tell Mr. Backes that when you went to 

him? 
A. I told him about that , yes. 
Q. Yo u told him there ,vere no sign s there, did you ? 
A . I took him out to see the station. 
Q. vVill yo u please answer my question? Diel you 

tell M r. Backes there Vlere no sign s there ? 
A . I told him there were no . sign s anywhere saying 

30 "B lue Sunoco" at that station. 

40 

Q. T here was no cap on her e saying "Blue Sunoco" 
v,ras there? 

A . No, sir. 
Q . There was no seal here ? 
A. No, sir. 
Q. Tl{ere wasn't any diamond sign say ing "Blue 

Sunoco?'' 
A. No. 
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Q. No ground signs as you approached the station, 
saying (iBlue Sunoco,. , for sale? 

A No, sir. 
Q. There wasn't anything there to indicate there ~ as 

blue Sunoco there for sale, was there? 
A. I said that the pump ·was a replica of our pumps. 
Q. I believe you testified yesterday that your corpora-

tion spent two million dollar s for advertising? 10 
A. In 1930, yes. 
Q; And a large part of that adverti sing 'Nent for these 

cliarnoncl signs that hang suspended out here, didn't it? 
A. Yes. 
Q. And it went for thi s Sunoco-this type of adver -

tising, the globe? 
A. Yes. 
Q. And it went for this seal pasted on here, didn't it? 
A. I think that is all in the maintenance expen se. 

\ 

Q. Diel you see anything around -Mr. Hafner's service 20 
station that in any way infringed on any of your aclver-
tiserne·nts , other than blue ga s in a tank and a tank that 
was somewhat similar in color? 

A. Not a thing. 
Q .. Yo u are not the only company that sells blue gaso -

line, are ycu? 
A. \V e are the only com pany that sells blue gasoline 

out of a blue and yellow pump. 
Q. Are you the only company that sells blue gasoline? 
A. You are thinking of Purol. Their gasoline is 30 

green with a blue tint. 
Q. W hat do you think it is? 
A. I think it is a decidedly different color from ours . 
Q. Don't you think Genoco is a decidedly different 

color than yours ? 
A. No, sir , I cannot see the difference. 
Q. Y ou think it is exactly ti1e same , do you? 
A. I think to the naked eye it is exactly the same _, bvo 

feet away. 
40 
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Q. Are you and the Genoco and the Purol Company 
the only people who sell blue gasoline? 

.(\.. There have been quite a fevv racketeers with hluc 
gasoline. 

Mr. Fisher-I move to strike that out. 
Mr. Able-I submit that is responsive. 
The Court-I do not think the answer is entirely 

10 responsive. It may be st ricken ont. 
Mr. Able-He might be asked what the term 

"racketeers'' means in the gasoline business. 
The Court-Strike out the answer. Repeat the 

question. 
( Last question read.) 

Q. Why could you answer Mr. Ahle so fast when 
you cannot seem to answer me at all? 

A. I cannot say ho-w many brands of blue gasoline 
a re marketed. 

20 Q. vVell, there are severa l? 
A. Yes. 
Q. They have all got a right to sell blue gas too, 

haven't they? You found that out in the Patent Office. 
clicln't you, that they have a right to sell hlue gasoline? 

Mr. Able-I object to that as not cross-exami-
nation. 

Mr. Fisher-It is in the case and he is a clefencl-
ant in the case. 

Mr. Ab le-It is not cross-examination and it is 
30 impertinent. 

40 

The Court-I will permit the question. 
Q. You found out in vVashington that you were not 

the only people who could sell blue gasoline? 
A. I was never in Washington on it. 
Q. Do you know from your connection with the com-

pany that your cornpany attempted to get a trade-mark 
on blue gasoline and failed ? 

A. The first time I heard about it was when you 
showed it to me. 
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Q. We ll, you kn0vv it, then? 
A. I knovv you showed it to me. 
Q. vVell, do you kn0vv whether it is true or not ? 

Don't you know, regardle ss of anything I told you, that 
your company failed to trade-mark blue gasoline? 

A. No, I clo not know that as a positive fact. 
Q. Have you been told _ by any member of your 

company-
Mr. Able-We ll-

A. No, sir. 
Q. 'Well, now, 1v1r. Brooks, you know the Gay dos 

Company in Trenton? 
A. I have heard of them. 
Q. T hey sell blue gasol ine? 
A. Yes. 
Q. An d from a yellmv and blue pumi)? 
A. Yes. 

'10 

Q. And they are keeping rn1 selling . it, and they are 20 
selling it today; if you go there and drive up you can 
buy some, can't you ? 

A. I don't know, I suppose so. 
Q. Now, I hand you a little cli1)ping from a new spaper 

and ask you whether or not that refre shes your mind 
as to ·wheth er or not you were refnsed a trade-p1ark on 
l)lue gas? 

A. Yo u showed me thi s before , and that is all I ever 
heard about it. 

Q. Yo u know that your company does not have a 30 
trade-mark on blue gaso line , don 't you? 

A. I clo know ·tha t the Sun Oil Company ha s won 
several suit s ,vhere other s have sought to sell blue gaso-
line from blue and yellow pumps. 

_ Mr. Fisher-T hat is not responsive to the ques-
tion and I ask that the answer be stricken out. 

The Court -What was the quest ion ? 
lVIr. Fisher-\;Vhether they had a trade-mark on 

blue gasoline. 
40 
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The Court-Do they or do they not , Mr. Brooks? 
The Witness-I do not knovv; your honor. 
T he Court- If you do not know , say so. 
The witness-I have said that severa l times. 

Q. N mv, let us go back to your testimony, as to this 
trial. W hat clicl you testify vvas the elate of the hearing 
l)efo re Squire Webster? 

10 A. I sa id early in Apr il. 
Q. And what clicl you testif y to as being the elate of 

the trial? 
A . Ap ril fifteenth. 
Q. Now , you had a picture there that coun sel showed 

you while ago-
Mr. F isher-May I use th is picture to ask the 

witness questions? 
Mr. Ab le- Sure ly. 

Q. vVill you tell me when that picture wa s taken, 
20 please? Yo u are trying hard to-

The Court - Mr. F isher , let us refrain from these 
continual comments. 

Q. VVhen vvas that picture taken? 
A. Af ter the trial. 
Q. H mv long after the tria l ? 
A. Very shortly after. 
Q. Then you fix the elate of that picture as being very 

short ly after the middle of April , is that right? 
A. Yes, sir. 

30 Q. And do you say that very shortly after th e miclclle 

40 

of Ap ril Willard Ha fner hacl a yellow streak painted 
around the bottom of his tank, is that right? 

A . The picture shows . 
Q. And at that stage of the game he had a big sign, 

"Genoco, ., up there , didn't he ? 
A . Yes . 
Q. Yo u hav e that very clearly 111 mind , that very 

short ly after the middle of Ap ril that yellow streak wc_ts' 
aro und there? 
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A. Yes. 
Q. Now you testified this morning that one week 

after you went there on March twelfth that yellow 
streak disappear<rd? 

A. The yellavv streak disapi~earecl and reappeared 
several times. 

Q. It is sor t of a Houdini pump there, is that right? 
A. It is quite a pump . 10 
Q. An d it disappeared a week aft er the twelfth of 

March and it reappeared shortly after the middle of 
April. No w, ha s it disappeared again, now? 

,A. I think it has disappeared. 
Q. But it wa s th ere shortly after the fifteenth of 

April. Now, do you know any prospective customer for 
gasoline that ·wa s deceived by Mr. Hafner's pump? 

A. No ne that I am prepared to say here. 
Q. Do you know any member of that great body of 

people known as the traveling public, other than the ser- 20 
vants or employees of the Sun Oil Company, who --was 
deceived by thi s pump as they pa ssed by over on the 
Lambertville road? 

A. I have not tried to secure them . 
Q. I wou ld like you to answer my question, please. 
A. I said I did not. 
Q. I think I under stood you to say that you did not 

make any effort to find anybody, is that correct? 
A. I made an effort to intervievv among our dealers 

in that line. 30 
Q. All interested people, I suppose? 

Mr. Able-I object to that comment. 
Q. W ere they all intere sted people that you spoke to? 
A. I do not know that they were more intere sted than 

the general public, no. 
Q. N ow , you don't mean that , do you? 
A. I mean the general public is intere sted in receiving 

properly branded ga s. 

40 
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Q. Don't get away from the subject. You do not 
mean that a dealer vvho is selling Sunoco oil as a means 
of making a living would not be more intere sted in com-
petition than a man riding along the highway vvho has 
no interest in the sale of gas? 

A. The man riding along the highway is interested. 
Q. Do you n1ean to tell this court and jury that a 

10 dealer selling blue Sunoco gas .to make a living would 
not be any more intere sted than anybody riding aloi1g 
the highway, in stifling competition? 

A. He would be intere sted from the point of com-
petition. 

Q. Did you attempt to find anybody else who had 
been deceived by thi s pump? 

A. I had the salesman keep his ear to the ground for 
whatever he . could hear. 

Q. vVell, did he hear anything other than from your 
20 dealers? If he had his ear to the ground? 

1\/Ir. Able-I move to str ike that out. 
Mr. Fisher-I am paraphrasing the witness. 

Q. As a result of his information did you produte 
anybody either before the ju st ice of the peace or in the 
criminal trial of this indictment that he gathered any 
information from? 

A . No, sir. 
Q. Then wha t you did is this, you rel1LJ absolutely 

on members of your organization or your agents to pro-
- 30 ceecl. against Hafner, is that true? 

A No; I relied . on the facts and the Ia w of the .state. 
Q. vVell, who did you rely on to prove your facts? 
A. On observat ion and my ovvn purchases. 
Q . You are paid by the Sun , Oil Company? 
A. Yes. 
Q, Who else did you rely on for your facts? 
A. That gentleman back there, 1\/Ir. Connell. 

' Q. That is one. He is paid by the Sun Oil Company ? 
The Court-:- Yo u have been ·all over that. 
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Mr. Fisher-No, I have not , your honor. ·1 have 
not asked a single thing about what he relied on. 

The Court-All right. 
A. I relied on Mr. Hyland. 
Q. He was an agent at that tim e of th e Sun Oil Com-

pany? 
A. 'rha t is true. 
Q. W ho else? 10 
A . Mr . Eck. 
Q. Fie was a paid empl oyee of the Sun Oil Company? 
A. Yes . 
Q. Who else? 
A. Mr. Meeker. 
Q. lVfr. Meeker was the agent at Ring-oes ? 
A. Yes, sir. 
Q. Mr . Eck was the agent at Lambertville? 
A . That is right. 
Q. Who else? 20 
A. Mr . Brady. 
Q._ Mr. Brady wa s the agent on the River Road? 
A. That is true. 
Q. vVho else? Anybody else? 
A. A telephone conversation with 1\/(r. Slattery. 
Q. l\!Ir . Slattery, whose daughter . 1s your ste-

nographer? 
Mr. Able-I do not see any reason for the se re-

marks and I object to them. 
Mr . Fisher-They are questions. 30 
The Court-It is cross-examination, Mr . Able. 

Q. She is your stenographer, isn't she? 
A. Yes. 
Q. \Vho else did you rely on for your facts in thi s 

prosecution? 
A. That is all. 
Q. N mv, every single person you have named either 

is a paid employee on the payroll of the Sun Oil Com-
pany or is an agent of the Sun Oil Company , isn 't that 
right? 40 
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A. Mr. Slattery was not on the payroll. 
Q. But his daughter is your stenograp her ? 
A. Yes. 
Q. And you got your in for qrnti on about him riding 

hy there from his daughter, didn' t you? 
A. I am inclin ed to think M r. Hy land told me of that 

first. 
10 Q. Now, l\fr. Broo ks, your company is inter ested in 

stopp ing the sa le of blue gas by other · companies, aren't 
they? 

A . No t that I kn ow of . Th ey are int erested in stop-
ping the sale of blue gas when it is being sold as an 
imit at ion of blue Suno co from pumps imit ating our 
color. 

Q. Are you interested in stopp ing the sale of blue 
gaso line ? 

A . Throughout th e country? 
20 Q. Throughout H unt erd on County? 

A. No, not that I know of. 
Q. Are you right now attempting to get every dealer 

selling your gaso line in H un terdo n County to take out 
Puro l ga soline ? 

A. No, sir. 
},fr . Ab le-I object to that because that cannot 

hav e any poss ible relevancy, and neither is it cross-
examination , as to whether or not his company is 
endeavori ng to pers uad e some other dealer to take 

30 out the other compa ny's gas and replace it by 
Sun oco. T hat ha s really no place here . It is en-
tirely immaterial and is not cross-examination in 
this case. 

40 

Mr. F isher-My ansvver is this: This is a case 
in which, if I understand the nat ur e of the action. 
the plaintiff is compe lled to show some degree of 
malice or lack of probable cause. If I can show 
that not only is this man Brooks and his company 
tryint to stifle compet it ion such as was furnished 
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by Hafner, but that they were endeavoring to run 
out every other legitimate fuel oil in the county, by 
one means or the other, that shows why he caused 
this complaint in this case to be made. In other 
\Vore.ls, if he goes from station to station and tries 
to find fault with every blue gas that shows he has 
malice and is tryihg to stifle corn:;etition, and I 
submit thi s is highly proper. He is a party to the 10 
action, and when Mr. Hafner was on the stand 
Mr. Able vvent far afield, and he was sustained con-
stantly by the theory that he wa s a party to the 
case and that it was cross-examination, and I sub-
mit this is proper cross-examination. 

Mr. Able-Counsel apparently does not realize 
what kind of a case he is trying-

Mr. Fisher-Now, I ask that be stricken from 
the r'ecord. Such remarks are simply for the sake 
of the jury, and I ask that remark be stricken from 20 
the record . 

. T he Court-It may be stricken from the record. 
Now, what is your reply to the argument? 

Mr. Able-The reply is this, that the mere fact 
-I do not know whether it is true or not, but if 
it is true it would not have any materiality or re-
lation to the issue in this case; it could not show 
malice in the particular case as against th is incli-
viclual who has been in this suit here by rea son of 
being arrested for selling this gas. This plaintiff 30 
cannot make his own case on cross-examinati on 
unless the door is opened to him and the door has 
not been opened to him on any such matter as that 
and there was no direct examination that referred 
to ·any such condition what soever whereby it could 
by any pos sible imagination be brought in as a 
question upon cross-examination, and, as I say, 
having not been examined upon and having not 
been brought before the court upon the direct ex-

40 
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amination of this witne ss in his own behalf, it i 
improper from that standpoint, and it is improper 
from any angle because it has no relevancy to this 
case that we are trying now. .It is merely for an-
oth er purpo se that this question is asked , and I 
really object, if your hon or please, to the submis-
mi ssion of any such question . 

10 Mr. Fi sher-This is a case for maliciou s prose-
cution. Certainly an element of the pro secution 
would be to show it is the common practice of these 
people to go about the county trying to do their 
best to stifle competition fairly or unfairly. 

Mr. Backe s-Your honor, I move for a mistrial 
in this case. It has no materiality at all, att acking 
the methods of this company. It is absolut ely ir-
relevant to the issue and it is for the purp ose of 
prejudicing the jury and I mov e for the withdrawal 

20 of a juror and a mistrial. 
1\/Ir. Fisher-Of cour se, your honor, that is abso-

lutely ridicul ous, becau se I am citing from our 
pleadings and trying to show ·what the effect would 
be i-f the se people did certain things. Mr. Able's 
.remarks were far more improper than anything I 
ha ve said. 

The Court-I think I hav e heard as much argu-
ment as I care to . The objection is sustained. 

Mr. Backe s-I should like a ruling on my rno-
30 tion, if your honor plea se. 

40 

'I he Court-I will overrule the motion for a mis-
trial. 

l\fr. Fi sher-K ow, I should lik~ to know before 
I proce ed further which o f couns el are proceeding 
with the case at thi s time. I clo not want to be 
assailed by both of them. 

The Court-I do not knovv whether J\/fr. Able is 
retiring, but I think \Ve may proceed. 
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Q. Now, Mr. Brooks, this was not the first complaint 
you had made against service station proprietors similar 
to Mr. Hafner·s service station, was it? 

lVIr. Backes-Objected to as not being material. 
Mr. Fisher-How can I show malice if I do not 

show his actions generally throughout this terri-
tory? Certainly, if he has done this it is material 
to show his actions .in the Hafner case and his 10 
malice in the Hafner case. 

l\l[r. Backes--He is asking about these other mat-
ters again to prejudice this jury, whether this com-
pany has gone out and brought similar actions 
against other people. 

Mr. Fisher-It vvoukl show their attitude and 
their method of proceeding and their malice. 

The Court-You cannot show malice generally, 
Mr. Fisher. I will sustain the objection. 

Q. Nmv, Mr. Brooks, you put five gallons of thi s 20 
Genoco gas in your tank on one occasion, dicln 't you. 
clown at Hafner's service station? 

A. It was Mr. Ede's car I think. 
Q. Yo u put it in a car you were riding in? 
A. Yes. 
Q. Ancl on another occasion you p 1t five gallons of 

gas in at the service station? 
A . Yes. 
Q. Did you manage to get home ·with that car with 

that gas in? 30 
Mr . Able-That is objected to. 
Mr. Fi sher-They have testified the gas wa s 

poor. 
The Court-I do not think that it is material. 

The quality of the gas is absolutely not material so 
far as this case is concerned. The question is 
·whether it was sold intentionally as an imitation 
of Sun Oil Company gas, or exposecl for sale. 

40 
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Q. Now, we w ill tevert back to the trial of the crimi-
nal indictment. Didn't yo u testif y in that case that if 
a pers on used that gas in their car it would kn ock their 
ca r to pieces? 

A . No, sir. 
Q. Yo u did not testify to that. eh? 
A. No, sir. 

10 Q. ·what elate clicl you go there the first time? 
A. 'J'he third of Ma rch. 
Q. vVas it the third or ·was it the second? 
A. If the complaint says the third , it was th e third. 
Q. Can't you remember? 

The Court-The que stion is ansv,rered. 
A . I can eas ily get confused ·with all yo ur hollering. 
Q. Well, yo u _might easily be confused about the con-

ve rsation you had with this attendant. 
A. No, sir. 

20 Q. vVhy can 't yo u as easily be confused about the 
conversa tion as about the elates? 

l\!Ir . A ble-1' hat is argumentative. I obj ect to it. 
A. The notes were made th en . 
Q. vVhere are the note s? 
A . In these letter s. 
Q. Do yo u mean you sat clown and wrote thes e vari-

ous letters at the Hafner serv ice stat ion? 
A . I mean the y contained fa cts that I made notat ions 

of at the time. 
30 Q. vVher e are you r notes ? 

40 

A . I have not produced them. 
Q. \ i\! oulcln't the note s shO\v v.rhat elate it was you 

were there? 
A . These letter s ·will show what elate it was. 
Q. Now, you say yo u were there ,vhat time in the 

morning, th e first time you went there? 
A . I would say between nine and ten o'clock. 
Q. A nd yo u now fix it as the third clay of March? 
A. I should say on or about the third clay of Marc h. 
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Q. \ Vhen you got there was there a lot of dirt thrmvn 
up in a pile a little lJit\ off from where this tank had 
been put in? 

A. I do not recall. 
Q. Do you remember testifying in the criminal case? 
A. Yes. 
Q. Do you remember testifying that there was dirt 

there? 10 
A. I do not remember that. 
Q. Do you remember the testimony of l\'[r. Eck, who 

said there ,vas dirt there? 
A . N o, sir. 
Q. Do you remember the testimony of Joe Stockton 

of Lambertville, who said he almost upset his car on a 
pile of dirt that stood there? 

A. I do not recall. 
Q. Vv ell, was there any di rt there? 
A. I do not recall whether there was or not. 20 
Q. Now, I hand you a pa per and ask you if that is a 

contract which you have your dealers sign ,,\fhen they 
pnt in Sunoco gas? 

Tvir. Able-That is objected to because a con-
tract which he may have made with anybody has 
nothing to clo with the probable cause or lack of 
probable cause in bringing this complaint. 

The Court-vVhat is the relevancy of it? 
( After argument . ) 
The Court-Objection overruled. 30 
l\lfr. Able-I pray an exception. 
The Court-Note an exception. 
(Last question reacl.) 

A. Tt is one of the contracts. 
l\!fr. Fisher-I ask to have it marked for identi-

fication. 
(Paper referred to is marked P-15 for identifi-

cation.) 

40 
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Q. N mv, do yon st ill say that your compan y makes 
no effo rt to stop th e sale of blue gas hy peopl e ,vho are 
legitimately selling it? 

A . In that particular contract when ,ve have been in-
clncecl to install blue Sunoco gas(_)line at a station the 
dist ribnt or thereby warrants that he has sufficient dis-
pensing equipment, that he will not pnt in any more. 

10 It becomes unpi-ofitable for the company to go into an 
oil city where there is pump after pump. The contract 
states that this man ·will not sell blue gasolin e at his 
stat ion but ·we don't say that he cann ot sell it at another 
station. Vv e have not,hing to say whatever about what 
other places do , but to prot ect us and to protect our buy-
ing public and tho se ·who are using blue Sunoco , v,re say, 
that this man, if he ,van ts to sell blue Sun oco, must 
agree that he ·will not sell an y other brand of blue gaso-
line in th e same station . It is not stop ping anyone else 

20 from manufacturing blu~ gasoline. Let them have their 
own outlets, like we do. 

Q. Look at paragraph No . 9 ancl tell me if that co-
incides ·with the testimony you ha ve ju st given , that 
you tell him he can put in other gas ancl it only limits 
it to the time of the duration of the contract . 

A. The distributor agree s that fo r a peri od of one 
yea r after termination of thi s- one year after-( reads). 

M r . A ble-( After discussion. ) I object to this 
being introduced. 

30 The Court-I ,vill ove rrul e the objection. 

40 

Q. Go ahead. 
A. A man cannot build up a bu siness on the sales of 

blue Snnoco and then turn around when his contract 
exp ire s with the Sun Oil Company and put in another 
blne gas that in any way would deceive the public. It 
is a contract ,vritten purely to protect the buying public 
and there is nothing in this which contradict s my testi-
mony that we are not opposing the sale of blue gasoline. 
vVe ae orppos ing it in the one particular station where 
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this is signed, and there are plenty of stations through-
out this county ancl throughout the country where there 
isn't a blue Sunoco pump where the stations do sell blue 
gasoline. 

Q. Now, yon said to me this not only stops them from 
selling other blue gas but restrains them from selling 
any other gas. \N ere you right or ,vrong? 

A. "T he distributor hereby represents to the com- 10 
pany that upon the installation-" 

Q. Now, ju st a minute. You said that contract pre-
cludes dealers from selling any other gas than Sunoco 
during the term of the contract? 

A. Yes. 
Q. Is that correct? 
A . Yes . 
Q. Read me where that is-
A. "T he distributor hereby represents to the company 

that upon the in stallation of the equipment herein pro- 20 
viclecl that distributor will have all the gasoline storage 
and dispensing equipment required for the proper opera-
tion of the distributors' bu siness upon the above prem-
ises during the term of this agreement, and it is the 
distributor's intention not to install any additional gaso-
line storag e or di spen sing equipment on said premises, 
or to sell on sa id premises or ,vithin five hundred feet 
thereof any gasoline other than that manufactured ancl 
sold by the company." 

Q. N ovv, that doe s not limit them, then, does it, to 30 
sell just Sunoco? 

\. It prohibits them installing any more pumps. 
Q. Is that what you said before? 
A. That is what I said. 

Mr. Fisher-I ask that the rec ord be referred to 
and his an swer read, whether he said that pro-
hibited the sale of any other gas. He has exactly 
changed hi s testimony and it is absolutely opposite 
and he says they cannot sell any other gas . I would 
like to have the record ref erred to. 40 
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The Court-The record speaks for itself and the 
jury are the judges of the evidence. If the witness 
has contradicted himself it is for the jury to say. 

Q. Now, M.r. Brooks, you have seen a great number 
of pump s come from the \!Vayne Pump Compan y ? 

A. Yes . 
Q. \!Vere they shipped to otl;er plants? Diel you ever 

10 see any vVayne pumps shipped to anybody beside your 
own company? 

A. I cannot say that I have. 
Q. Diel you see the Purol pumps that came into this 

territ ory of H unterclon County from the \N ayne Com-
pany? 

A. No, sir. 
Q. Do you know as a matter of fact that when the 

Purol pumps at the Meeker service station arrived at 
the Meeker service station from the \i\Tayne Pump Com-

20 pany they were painted blue and yellmv, just exactly as 
the Hafner pump was painted ·when it arrived there ? 

A . I remember having a conversation with the P urol 
Company, that they had bought a job lot of pumps 
painted in Sunoco colors and they would repaint them 
in their color s after they had installed them. 

Q. So it is common practice for the \!Vayne Company 
to send out pumps painted blue ancl yellmv? 

,\. No, it is not. 
Q. They have sold them that way? 

30 A . It happened twice, once with Purol and with Key-

40 

stone. 
Q. So you know there are occasi ons vvhen they send 

out pumps from the vVayne Company almost the color 
of your pumps? 

A. vVith the explanation-Right at this season of the 
year the s,~ring is from vi sible pumps to electric pumps 
and the \!Vayne Pump Company always kept a supply 
on hand painted in Sun Oil Company colors and in Gulf 
Refining colors so that when the business conditi ons 
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,rnulcl change they could supply the pump already 
painted. The average shipments to the ordinary indi-
Yiclual are made vvith a pump painted red and when th e 
swing came to electric pumps the pump companies had 
quite a fev-1 of the visibles on hand and have gotten rid 
of them in job lots and at lower price s. 

Q. Do you kn ow whether or not the pump shipped by 
the Puro l Company to Mee ker at Ringoes was erected 10 
and there vvas gas being sold from it before it was re-
painted? 

A. I am not acquainted with that one in particular. 
Q. Yo u do not know whether that is true or not? 
J\. No, I do not. 
Q. It might be, might it not? 

l\!Ir. Ab le--H e says he does not kn ov.r. I ob-
ject to the que sti on. 

Q. \Ye ll, novv, the \i\1 ayne Pump Company send s the 
pump out in those colors, don't they-they send th em 20 
to the P urol Company and to Augustine? 

A.. T hey did that tvvice. 
Q. A man buys a pump and without an y effo rt on 

his part it is delivered to him Uue and yellow, isn 't that 
true? 

A . No; there ,voulcl be an explanation on the part 
d the vVayne Company that ~hey were selling the se 
pumps in Sun Oil Company colors. 

Q. Now, a s an experienced pump man what would 
yon say was a reasonable time for a deale r to get hi s 30 
pump repainted ? 

Mr. A ble-I think that is outside the case en-
tire ly , if your honor please. I object to the que s-
t ion becau se it is not proper cro ss-ex amination. 

( Af ter discussion.) 
The Court--I ,,,ill permit it. 
( Last question reacl.) 

A. A week or ten clays, ,vith other conditions enter-
ing into it. 

40 



180 WAR REN R. DROOKS-CROSS. 

Q. And your last visit for the purpose of obtaining 
evidence was to the Hafner station on the twelfth clay 
of March, is that true? 

A. Yes. 
Q. In addition to _ the \!Vayne Pump Company selling 

some of these blue and yellow pumps you, yourselves, 
sell some of them outright, dont' you, your own com-

10 pany? 
A. \Ne will sell them. V\/ e will paint them reel and 

sell them or we will sell them to a man if he agrees to 
paint them. 

Q. In other words, you vvoulcl take this ver y pump 
that we see right here, just exactly as it is, and sell it to 
a man who is not going to use your oil? 

A. I have never-I did it once. 
Q. \!Vho is in charge of the territory between Trenton 

and South Langhorne? 
20 A. That is ours . 

Q. Do you know a dealer there named Harr y P. 
Hewitt? 

A. Yes . 
Q. Diel you sell him two pumps? 
A . Yes , but he agreed to paint them another color. 
Q. \V-hen you sold them to him they were like this 

exactly, ·weren't they? 
A. They ·were on his premi ses at the time. 
Q. Like that there, painted blue and yellmv ? 

30 A. Yes, sir. 
Q. You sold them to him? 

40 

A . Yes, sir. 
Q. \!Vithout repainting them yourself? 
A . \!Vith a promi se from him that he would repaint 

them. 
Q. No , without your painting them yourselves , didn't 

you? 
A. Ye s, sir. 
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Q. And you knew at the time he was gomg to sell 
some other gas ? 

A. Yes . 
Q. \N' oulcl you have gone in and had him arrested 

for using those pumps? 
Mr. Able--Objected to . 
The Court-Objection sustained. 

Q. You saic:l as a positive fact that at the time this 10 
arrest was made this globe showing "Genoco'' in block 
letters was not on the pump? 

A. That is true, yes, sir. 
Q. Who made the arrest there? 
\.. I do not know. 

Q. Diel Constable Saunders make the arrest? 
A. I do not know. 

Mr. Fisher-Is Constable Saunders in the room? 
Q. Were you present' ·vv hen the man ,vas brought in 

under the warrant? 20 1 

A. No, sir. 
Q. V\! oulcl you say that was not on there the clay the 

arrest was made ? 
A. Yes. 

Mr. Able-What is that? 
Mr .· I<'isher-The cap that says "Genoco',. on it. 

Q. Between the time you were there at the service 
station on the tv,·el fth of March and the time you made 
your complaint, on the thirteenth clay of April, your 
counsel wrote a letter to Mr. Hafner and got an answer, 30 
clicl he not? 

A. Yes. 
Q. Diel you see tho se letter s? 
A. Yes, sir. 
Q. You knew then on the tenth or eleventh clay of 

Apri l that Nir. Hafner contended that he ,vas not sell-
ing blue gas in imitation of Sunoco, that he was not 
selling it from a pump disgui sed as a Sunoco pump, that 

40 
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he clearly stated it was his own gas and from his own 
pump, didn't you; in other words, you had seen that 
letter? 

A. Yes. 
Q. You knew that from his letter, didn't you? 
A. I knevv otherwise from the fact-

The Court-I do not think the question is proper 
10 in form. He says he received a letter. 

Q. And you had had a chance to read the letter ancl 
knew what its contents were? 

A. Yes. 
Q. So you knew Mr. Hafner contended at that time, 

from the letter, that he did not violate or infringe on 
your rights, didn't you? 

Mr. Able-The letter ·will speak for itself. It is 
in evidence and the man says he has seen it ancl he 
knows ,vhat is in the letter, and for him to try to 

20 explain now just what it mean s-'-If he opens that 
avenue we will be a long time on the letters. 

:Mr. Fisher-I will withdraw that question . 
Q. You sa,N the letter ? 
A. Yes, sir. 
Q. Now, after seeing the letter and before you made 

the complaint before Squire vVebster did you go up to 
the service station to get any additional evidence? 

A. I sa\iv the station on the day I made the complaint. 
Q. Did you go back there to make another buy of 

30 gasoline? 

40 

A. I on'ly made two purchases. 
Q. Having been put on notice by this letter, clicl yJu 

go back there and make a buy of gas between the tenth 
and thirteenth clay of April? 

A. I bought gas on the twelfth of March and that 
was the last. 

Q. Diel you go back there between the tenth and thir-
teenth of April and take any additional photograph s? 

A. No, sir. 
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Q. You say the cap was not on there yet at that time. 
Diel you go back and take a photograph under elate of 
the tenth, eleventh or twelfth or thirteenth of April 
to show it ,vas not on there? 

A. No, sir. 
Q. And despite having seen the letter you still made 

the complaint on information alleged to have been gotten 
the third of March and the hvelfth clay of March? 10 

Mr. Ahle-That is objected to. The fact the 
complaint was made shows for itself. 

'I'he Court-Yes. 
Q. Do you have a pump anywhere in service without 

the seal on? 
A. ·with the name "Blue Sunoco?" 
Q. Yes. 
A \;\Thy, I feel positive that ,,ve do. 
Q. Then y o L1 are not trnly representing the gas, are 

you? 20 
A. There is never one without a globe or a seal. 
Q. There is never one of your tanks ·without a globe 

or a seal. Now you were not 1~ositive at Hafner's place, 
were yon? You knew that ,vas not a Sun O il Company 
pump, didn 't you? 

A. It would be pretty hard to deceive me ·when I have 
to 0. K. every pump that is installed. 

Q. And you were not the least bit deceived, were you? 
A. I knew it was not a Sun Oil Company pump be-

cause if it had been I would have had to approve of 30 
putting it in. 

Q. You also knew it ,vas not Sun Oil Company gas 
in that pump, diclnt you? · You were not deceived by 
that blue gas, were you? 

A. No. I knew it was another article. 
Q. And your Mr. Eck was not deceived, v.ras he? 
A. I do not knovv about that. It was Eck's first clay 

\\'ith the company. 
Q. You think he might have been deceived, do you? 

40 
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A. I think he could have been deceived. 
Q. And your Mr. Conne11 who was there, he was not 

deceived, was he? 
·A. He knew -what it was hefore he went there . 
Q. Can yo u produce anybody who 'Nas deceived by 

that? 
T he Court-That question has been asked. 

10 A. Yes. 
Mr. Fisher-All right. I will withdraw it. 

Q. Now, about the twelfth. \ i\That time of the clay 
did you go ther e and buy your ga llon of gasoline for 
cleaning purposes? 

A. In the morning. 
Q. ·w hat time in the mornin g? 
A. I should say between ten and eleven o'clock. 
Q. And where did you go after making your buy? 
A . I think we made some other purchases from some 

20 other pumps. 
Q. No t at Hafner's? 
A. Not at Hafner's. 

Mr. A ble-I did not hear you. 
The Witness~I think we made a trip to the 

Superhighwa y and I called below Borclentm,111. 
Q. Is that th e V ir elli station? 
A. The Vir elli stat ion . 
Q. Diel you make a buy there? 
A. Yes. 

30 Q. And make a complaint as a result of that buy ? 

40 

Mr. Able-I object to that. 
T he Court-Objection susta ined. 

Q. Then you went from Hafner's sta tion down to 
the Superh ighway stat ion near Trenton? 

A . Clarksville . 
Q. An d then you went from there to Bordentown and 

made a buy at Vire lli' s? 
A. Yes. 
Q. T hen where did you go with all your buys ? 
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A. To my office. 
Q. A nd what did you do after you got th ere ? 
A. 'I'he regular routine. 

185 

Q. Yo u stayed in your office that aftern oon. \Nhen 
did yon take thi s stuff to l\!Iarcn s Hook? 

A. I t may have been that a ft en10on or th e followin g-
afterno on. 

Q. We ll, which was it? 
A. I cannot recall ·exactly now. 
Q. Af ter you came in w ith these samples you stayed 

in the office, and do you know wh ether you went to 
Marcus Ho ok or ,vhether you did not? 

A. I am inclined to think I to ok them that afterno on. 
l may have had to postpone it a clay. 

Q. N mv, you ar e sure you told me all you did that 
clay? 

10 

A. \tVell, I have stated I think on that clay when I 
returned and made a statement to the attendant at the 20 
station. 

Q .. \Vhat elate wa s that? You have gotten a long 
time in there now. \tVhat elate did you go back to the 
station? 

A. I cannot recall the ex act clay. I may have drove 
hack shortly afterward. 

Q. You just te stified you stayed in your office all 
the af ternoon. 

A. I may have drove back there before I came to the 
office. 30 

Q. Yo u te stifi ed you went from th e Virelli stati on 
to your office ? 

A. I may have drove clown the road ancl came hack 
to the 0. K . Ser v ice Station. I cannot recall. 

Q. \tVby can't you? You recall all the se conver sa-
tions. \tVhy can't you recall what you did? 

The Court-The witness say s he cannot recall. 
Q. Do you remember te stifying, in ansv-1er to Mr. 

Able's question s, that you took this gas to Marrns Hook 
the same afternoon, yourself? 40 
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A. I said I thought the same afternoon. 
Q. Now, did you go to Hafner's or did you go to 

]\/fa rcus Hook ? 
A. I may have returned to , Hafner's earlier in the 

clay and I may have went to Marcus Hook the follow-
ing day. I know that at some time I returned to the 
0. K . Service Station and at another t ime I went to 

10 Marcus Hook. 
Q. Now, lVIr. Brooks, as to the samples, did anybody 

stay with you from the time you took the sample until 
you arrived at Marcus Hook? 

A. No, sir. As soon as the sample was taken we 
properly labeled it and I delivered it in person. 

Q. The only way that the chemist at Marcus Hook 
knew that you had gas from the 0. K. Service Station at 
Ringoes was because you told him you had it? 

A. Yes. 
20 Q. No one ·was with you from the time you took the 

gas until you gave it to the chemist, is that right? 
A. VI/ ell, Mr. Connell and Mr. Eck were with me until 

I got back to Trenton . 
Q. Diel they go with you to the refinery? 
A. No, sir. I took m.y wife along to the refi'nery for 

the drive. 
Q. Then the report made by the chemist to the legal 

department is based solely on the container that you 
personally took there, is that correct? 

30 A . That is correct. 

40 

Q. So that the advice to the legal department is based 
solely on information you and you alone gave them, 
isn't that correct? 

A. That is correct. 
Q. What is your position with the Sun Oil Company ? 
A. Manager of the Motor Oil and Gasoline Depart -

ment. 
Q. Are you ·what they call an executive of the com-

pany? 
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A. I do not knm:\r about that. 
Q. Do you have charge of a department? 
A. Yes. 

187 

Q. And are you the executive head of that de-
partment? 

A. T hat is right, sir. 
Q. Now, let me understand about this complaint. 

You say that the complaint before the justice ,,vas die- 10 
tatecl by your coun sel, Mr. Backes, and that you, per-
sonally, wrote it up on the justices' typewriter? 

A. Yes, sir. 
Q. An d even the justice of the peace had nothing to 

clo with making this complaint, except putting his seal 
on it, is that right? 

A. He read it over. He was there while the com-
plaint was being typed. 

Q. At that time you were under the irnpression that 
you had talked to Hafner at the 0. K. Service Station? 20 

A . I do not know whether that had entered my rnind . 
What.I had in mind was that I had actually purcha sed 
gas there at that station as blue Sunoco which I knew 
not to be blue Sunoco. 

Q. Diel you know whether the man you talked to wa s 
the proprietor or the attendant? 

A. I clont know as I had reached any conclu sion s 
on it. 

Mr . Fisher-Is Mr. Eggert in the room? 
Q. (Indicating .) Is that the gentleman you bought 30 

it off? 
A. Yes. 
Q. Did you see him sitting in the front row, under 

a state subpcena, all during fhe trial of the indictment 
in this case? 

Mr. Able-I object to that. What diff erence 
does it make if he sat here a month? 

The Court-No difference. 
Mr. Fisher-I will withdraw the question . 

40 
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Q. \Vas he called as a witn ess for the State in the 
trial of the indictment against Hafne r ? 

Mr. Ab le-I object. 
The Court-You need not answer that question. 
Mr. F isher -Is vVilliam Saunders in the room? 

Q. (In dicat ing.) Do you knm;1,r thi s man who served 
the warrant on Mr . Hafner? 

10 A. No, I clon-'t. 
Q. Now, up on your ad vice there was a young man 

named I---::Iolcombe subp :enaecl here during the trial of the 
indictment, wasn't there? 

Mr. \bl e-I object to that question because it 
ha s no relevancy and no place in the cro ss-examina-
tion ·whatsoever. 

( Af ter discussion .) 
The Court-I vvill sustain the objection to the 

question . 
20 Q. Vv as there anybody else pre sent clown there the 

day you claim to have made thi s purchase from Egg ert, 
beside you and E ck and Eggert? 

A . I do not know. 
Q. vVas there a young man name d Holcombe clown 

there at the time and stan ding~ by? 
A . I do not know . 
Q . \Vas there anybody else stan ding by? 
A. I clon't kn0vv. I was not intere sted or concernecl 

about it . 
30 Q. \1\1 ell, yo u were there , weren't you? 
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A . I was there but I ·was not there to-
Q. Yo u were there to tak~ pictures, weren't you ? 
A. Yes. 
Q. ·\i\Tell, yo u have to take a pretty good look · at a 

place to get a picture of it , don't you? 
A. I did not take a picture of the entire place. I took 

a picture of one pump. 
Q. Diel you see anybody else there at that time ? 
A I clo not reca ll. 
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Q. Diel you have a conversation with a young man 
named Holcombe? 

A. I clo not recall it. 
Q. Diel you inquire of the man back here, who you 

say you bought the gaso line from, as to whether or not 
he was an employee of Hafner's? 

A. N o, sir. 
. Q. Then you came up to Flemington and had Hafner 10 

arrested and confined on a statement some man made 
to you, whom yo u didn't even know ·was connected ,~rith 
the service station, other than he poured gas in the car? 

A. That man served me, took my money and gave me 
change. 

Q. You did not know who it was? 
A. No . 
Q. And you thought it was Hafner, dicln·t you? 

Mr. Ab le-I object. 
The Court-He ha s been asked that question, 20 

Mr. Fis her, not less than seven different times to 
my personal knowledge. 

Q. N cw, as district manager of the Sun Oi l Company 
you are interested in keeping out as much competition 
as you can in Hunterdon County, aren·t you ? 

Mr. Ab le-Objected to. 
The Court-Objection susta ined. 

Q. The Gaydos Company are sti ll selling blue gas 
from a yellow and blue pump, aren't they? 

\. I don't know. 30 
Mr. Ab le-I object to that. 
'I'he Court-The ans ·wer wa s "I don't knmv." 

So that it is harmless. 
Q. \Nill you tell me please hmv the color got on that 

picture (ind icating) ? 
Nir . Ab le-Just a moment. Let us be sure if it 

has been introduced in evidence. 
Mr. Fisher-It ,\ras ma rk ed for identification and 

you asked a lot of questions about it. 
40 
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Mr. Able-I think that is a picture that was pro -
duced and there was some discussion about it. It 
has not been marked in evidence. 

Mr. Fisher-There v,ras •a lot of questions asked 
about it and he explained about the two arti sts. 
That is all. 

Mr. Able--I used it on examination as to its 
10 identification and-

The Court-Have you any redirect examination ? 
Mr. Able-Yes. 

Redirect examination by Mr. Able. 
Q. Now, your acquaintanceship with Hafner has 

been questioned upon cross-examination. \;\Then did it 
occur? 

A. The first time I saw Mr. Hafner was the clay he 
\Vas arrested. 

20 Q. Diel you ever know of him before this, clicl yon 
know who he was before? 

A. No, sir; I didn't even -
Mr. Fisher-I object to that question becau se the 

court just told me it had been ansvvered seven times 
and I suppose if it vvas answered seven time s for 
me it has been for him. 

l\!Ir. Able-I will withdraw the question. 
Q. N ow, have you ai1y other explanation than tha t 

you gave during the cross-exarnination, of what yon 
. 30 term to be a replica or exact imitation of a Sun Oil Com-

pany pump? 

40 

A . In my estimation it is a pump that is design ed 
similar to ours and that is painted in the same color 
scheme as the Sun Oil Company uses on theirs . 

Q. It \Vas inquired of you by counsel whether this 
top was on and whether this-what do you call that 
label? 

A. A decakomania, it is called in the trade . 
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Q. And your ansvver ,vas given . Now, what effect , 
if any, does the fact that that was not on when you 
examined it have with your statement that your pump 
-\\'as a11 exact replica of the Sun Oil Company pump? 

A. I ,was speaking in term s of the design of the pump 
and the color scheme and not stating the marking s that 
might be there in making reference to that so emphatic 
as I might have made them. 1D 

Q. Iriquiry has been made on the cross-examination 
relative to the placement of signs of the Sun Oil Com-
pany at the se various station s. Are they placed there 
always immediately after the pumps are put in or when 
the sta tion is opened? 

\. No t always, but they don't follow long afterward. 
Q. Yo u have to take time to do all that, do you not? 
A. vV e have to take time. 
Q. No w, the matter of how much it costs for adver-

tising fo r the Sun Oil Company and for its different 20 
branches, do you knov,r anything about that, is that any 
parto f your duty? 

M r . Herr-I object to that a s impeaching hi s 
own witne ss. He stated that in 1930 they spent 
two million dollars and in 1929 a million and a 
half and in 1928 a million. 

The Court-I will permit the question. 
A. 'rhe ad ve rti sing clerartment furni shes my depart-

ment vvith tho se figures so that 'Ne can use them in sales 
talks and sale s argument s. 30 

Q. Y ou get that information through the different 
departm ents? 

A. Y es, sir. 
Q. A nd wa s it from that source that you made tho se 

statement s ? 
A . Ye s, sir. 

M r. A ble-I believe that the se elates ar e sati s-
factorily establi shed, but they have been somewhat 
mixed up I think. 

40 
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The Court -- Do yon mean bet-ween the second 
and third ? 

Mr. Able-Yes . 
Q. N ovv, what did you mean occurred on April fif-. 

teenth , when you said that ·was the elate of the tri al? 
Mr. Fisher-I object to that . 
The Court-Objection overruled . 

10 ( Last question reacl.) 
A. (No response.) 
Q. I under stoocl-

Mr. Fisher-Now, I object to helping him any 
further. 

'rhe Court-Ask the question , Mr. Able, and I 
will rule on it when it is asked. 

Q. I understood you to say, or at least it led me to 
believe that you stated, that the trial was to be on the 
fifteenth. ..What trial do you mean? 

20 A: The hearing. 
Q. vVhen you used the word "trial'' did you mean 

the hearing before the justice of the peace ? 
A. I clicl. 

Mr. Fisher-I object. That is putting words in 
the witness· mouth. 

The Court-That question wa s leading, Nir. 
Able. Ask what he meant. 

Mr. Able-I will withdraw it, but it can do no 
harm. 

30 The Court-It cannot clo a bit of harm , and it is 

40 

immaterial in this trial. rfhis man wa s arr ested. 
a hearing was held , he wa s tried and acquitt ed. 
Now, I do not kn ow that it makes a bit of differ ence 
so far as the testimony so far is concerned, whether 
the hearing was held on the fifteenth or when it 
was held, so far as that is concerned. The ques-
tion is whetl1er the circumstance s at the time when 
the evidence wa s collected justified thi s man in 
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believing that there was an offer of gas under an 
assumed name or under a wrong label. 

( A fter discussion.) 
(Last question and answer read.) 
'rhe Court-Strike it out. Reframe the ques-

tion. 
Q. W hat occurred on April 15, 1930? 
A. Hafner was brought before Squire vVebster and 10 

hearing was held and he ,vas held until the grand jur y 
met. 

Mr. Fi sher-I move to strike that out because it 
has been answered both on direct examination and 
cross -examination that the hearing was in the early 
part of April and the trial wa s the fifteenth. 

T he Court-I will overrule the objection on the 
gro und it is for the jury to say v.rhich is correct. 

Mr . Fi sher-I ask an exception . 
'rhe Court-Note an exception. 20 

Q. ·when, if you r~call, ·was the trial of the indictment 
following the complaint in the original crim inal suit in 
this matter held in this courtroom? 

Mr. Fisher-That is objected to for the same 
reason. It is an attern l)t on the part of counsel 
to get his witnes s to change his testimony. 

Th e Court-Objection overruled . 
Mr. F isher-I pray an exception. 
The Court-Note an exceptiori. 

A. I am going to admit that the se elates are confnsecl 30 
in my mind ju st now. 

Q. Do you knew when the court wa s in session here 
for the trial of indictments? 

A. I cannot give you the exact elate right nmv . 
Q. Do you know ·whether it was in April or-

Mr. Fisher-I object to that as leading. 
'rhe Court-Objection overruled. 
Mr. Fisher-I pray an exception. 
Th e Court-An exception may be noted. 

40 
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Q. Do you knmi\, whether it was in April or in Iv[ay 
or approximately the time? 

A I think it was the la st of Apr il or the beginning 
of May . 

Q. As to the inquiry as to the specific sales of gas 
from the tanks, about which so much testimony has been 
given, how, if at all, did yo u obtain informati on of spe-

10 cific sales, and did you obtain information of any specific 
sales? 

A . The only spec ific sa les are the two purcha ses that 
I made myself. 

Q. \tVith regard to the inquirie s which you have rnacle 
of the different dealers in gasoline, what respon se dicl 
you get from those inquiries among the dealers, their 
attitude? 

A. Among the dealers, their attitude is that ,vith out 
exception-

20 J\/fr. Fisher-I object. 
The Court-That is not responsive. 

Q. Upon inquiries what respon se did you get with 
regard to sales having been made from thi s tank? 

A. That sa les had been made from thi s tank, that 
people had complained to the dealers. 

Q. Diel you get the name s of the persons to whom the 
sa les had been made, from the dealers? 

A. I secured a name but promi sed the man I ,voulcl 
not repeat it. 

30 Q. I do not care what you promised. My question 

40 

is, clicl you obtain names of persons who purcha sed at 
the Hafner station? 

A. I did, yes. 
Mr. F isher-I object unless he incorp orates in 

the question that they purchased this gas thinking 
in was blue Sunoco gas. 

Mr. Able-My questions all refer to the sale of 
gas and the appearance of-

The Court-From thi s particular tank? 
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l\fr. Able-Yes, sir. 
( La st question reac.1.) 

Mr. Fisher-I object on the ground the informa-
tion comes from the mouth of a third party and 
the plaintiff ·would not be bound by it. 

· 'I'he Court-No, he ,,vould not be bound, so far 
as the truth of the statement is concerned , but it 
would be information upon which this man acted 10 
as giving probable cause for the action he took. I 
will admit it. 

The \i\Titness-Yes . Mr. Hyland told me. 
(At 12 :30 o'clock in the afternoon a recess was 

taken until 1 :30 o·clock in the afternoon.) 
The Court-Mr. Able, now I understand you 

are ,vil1ing to stipulate that the original papers in 
the criminal p_rosecution may be substituted for the 
COj)ies that are now in. 

Mr. Able-Yes. I assrn.i1e they are the origi- 20 
nals. Of cour se, the costs of the justice are here . 
They ought to be extracted. 

The Court-You may take out what you do not 
want. 

( Papers fastened together are marked Exhibit 
P-16.) 

Q. On cross-examination, Mr. Brooks, it was in-
quired of you how you v,rere able to fix the date s and the 
details as to what you saw at the 0. K. Service Station, 
ancl you stated that you had made rhemorancla at the 30 
time from which you wrote your letters to the legal 
department, I believe, of your company? 

A. Yes. 
Q. I show you a paper which ·will be 111arked-

( Paper referred to is marked D-13 for identi-
fication.) 

Q. - D-13 for identification and ask whether this 
paper was made by you or at your direction? 

40 
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A. Yes. That is a mernorandum -
Mr._ Fisher-I object . 

Q. vVhen was it made? 
A. That memorandum was made on the third of 

March, when I returned from the 0. K. Service Station. 
It was dictated and a copy placed in my file. 

Mr. Fisher - I objected. That is something he 
10 did not --vvrite clown at the time . 

The Court-Was it made immediately upon your 
return? 

The ·vvitness-Irnmediately upon my return 
from the 0. K. Service Station . 

Mr. Fisher--He has testified he drove around 
to three or four other service stations. 

The vVitness-This is March third. 
The Court-The memorandum woi..1lcl not be ad-

missible in evidence in any event. It could merely 
20 be used to refresh his memory . 

( After discussion .) 
The Court-It is not admissible in evidence. It 

would be a self -serving declaration. If the witness 
wants to use it to refresh his memory he has a 
right to do that. 

Q. You said that this memorandum --vvas made on the 
same clay of the visit to the 0. K . Service Station near 
Ringoes? 

i\... Yes. 
30 Q. A nd from this memorandum did you prepar e, in 

40 

part , your report to your compan y? 
A . I did . 

Mr. Able-I presume that your honor has made 
the staternent that you do not consider it admi ssible. 
I do not pre sume to offer it for the purpose of prov-
ing a single thing that is in it, but I think that it 
would be admissible to show that he did make a 
memorandum . 
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The Conrt-N o. He has stated that in his testi-
mony. 

Mr. Able-I will not offer it except for the pur -
pose for which it is now intended to inquire about , 
to shmv that a memorandum ,vas made. I will · not 
offer that itself other than the testimony that has 
been given relative to the paper. It has been in-
quired about and identified as having been made 10 
at that time. 

Q. N evv, Mr. Brooks, you were previously interro-
gated upon cross -examination with regard to what you 
did with the sample of gasoline ·which you purchased 
in a can and which you stated that you took to Marcus 
Hook. Just tell us what happened to that can, to your 
knowledge, and its contents, from the time it was pro-
cured by you from the tank in question until you deliv-
\erecl it at 1\/Iarcus Hook. 

A. It was immediately labeled with the name of the 20 
station from v-. hence it was taken, and the elate 
and the time . It was a tin cont a iner with a cap 
screwed securely on the top. It was kept in my car; it 
never got out of my car. It was placed in the rear of 
my car until I delivered it in person to Mr. Angstadt. 

Q. \!Vas it opened between the time it was purchased 
and the time it ·was delivered at Marcns Hook? 

A. It was not opened. 
Q. Are you able to say ·whether the con:tents of that 

can as received by you at the 0. K. Station remained 30 
exactly the same as they were at the time you received 
it when you delivered it to Marcus Hook? 

A. Yes, it did. 
Q. Mr. Drooks--

1\/fr. Able-If your honor please, I ask permission 
to use this question as direct examination and not 
as redirect examination upon the cross-examination, 
if your honor will grant that privilege. 

The Court-I will permit it, Mr. Able. 
40 
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Q. After you made your inspection ancl ·hacl seen and 
clone the things that you have stated that you saw and 
clicl prior to the making of the complaint befor e the 
ju st ice of the peace, did you at . the time when the com-
plaint ·vvas presented believe that the statements therein 
macle to be true and as constituting guilt uricler the sta-
ute? 

10 A. I did. 
l\/Ir. Able-That 1s all. 

Recross-examination by Mr. Fisher . 
Q. N 0vv, I want you to fix definitely for me the order 

of your procedure on the third of March. On your 
direct examination you say you had a conference with 
Mr. Hyland. Now, \vill you trace your movement s for 
me on the third of March, 1930? 

A. On the third clay of March it was from the office 
20 in Trenton to the 0. K. Service Station and then to 

Mr. Hyland. 

30 

40 

Q. You went fir st to Mr. Hafner's and then to Mr. 
Hylancl's? 

A. Yes. 
Q. A moment ago, on cross-examination, you stated 

yo u went from Hafner's to the Ain ,vay Service Sta t ion ? 
A. That wa s on the twelfth. 
Q. vVhat time ·were you at the Hafner pla ce? 
A. 
Q. 
A. 
Q. 
A. 
Q. 
A. 
Q. 
A. 
Q. 
A. 

To what elate do you re-fer? 
The third of March. 
I would say nine or ten o 'clock in the morning . 
Where did you go from there? 
To Mr. Hylancl's . 
A t Flemington? 
Yes. 
And 'what time did you get there ? 
Before the lunch hour. 
Did you have your lunch in Flemington? 
I cannot recall. 
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Q. What time did you leave Flemington? 
A. I cannot recall that exactly. 

199 

Q. "\i\!hat time did you get to the Airway Service 
Station? 

A. I did not go to the Airway Service Station on 
the third. 

Q. Yon did not go there on the third, eh? 
A. No. 10 
Q. ·where did you go from Flemington? 
A. I cannot recall where I went from Flemington. 

It was on some other business. 
Q. Now, on the twelfth, what time did yon get to 

the Hafner station? 
A. Some time in the morning, approximately ten 

o'clock. 
Q. ·where did you go from there that morning? 
A. To the Airway Service Station. 
Q. What time did you get there? 20 
A. Before noon. 
Q. Then ·where did yon go from the Ainvay Service 

Station? 
A. To the Virelli Service Station, between Yard -

Yille and Bordentown. 
Q. ·what time did you get there? 
A. 'Around the noon hour. 
Q. Then you had been to the Ainvay Service Station 

and gotten to the Virelli station before noon, is that 
correct? 30 

A. A round noon, , yes. 
Q. Then vvhere did you go from the Virelli station ? 
A. I think I had lunch in Trenton and went back to 

my office. 
Q. Then from there ·where did you go that clay? _ 
A. I cannot recall distinctly just where I went that 

afternoon, whether it was that afternoon or the follmv-
ing that I went to Marcus Hook. 

Q. So you do not know where you went that after-
noon, is that correct? 40 
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A. I cannot recall distinctly, 110 . 

Q . Didn't you testify less than an hour ago on that 
stancl that you went back to Ha fner's that afterno on ? 

A. I said I thought that afternoon. 
Q. Now you are not sure about it, eh? 
A. Either that afternoon or some time subsequent 

to that. 
10 Q. Now, I show you papers marked Exhibit D-3 and 

ask you if that refreshes your memory as to what time 
you got to the Virelli Service Station that clay? 

A. These are-
Q. vVere you right ·when you said it was at noon ? 
A . vVell, I wa sn't ~o far wrong . 
Q. No, you were only two hours wrong. 
A. Less than two hours. 
Q. One hour and forty minute s ? 
A. ·vvhatever is in there. 

20 Q. A nd you ,von't say ,vhether you returned to H af-
ner ·s that afternoon or not, ·will you? 

A. No, sir; I cannot recall. 
Q. But you ·were mistaken when you definitel y said 

that you did? 
A. I did not definitely state it beforf. I saicl " lat er" . 
Q. You did not say from the witnes s stand that yon 

returned to Hafner'i that afternoon, making tw o trip s 
on the twelfth of March , and when you went back the 
second time the man denied he had sold you any blue 

30 Sunoco? 

40 

A. I said I went ba-ck at a later time, and r' think 
yet it was the same day,. but I am not positive . 

Mr. Fisher-That is all. 

Clinton H. ·w right, recalled for the defendant. 
Direct examination by Mr. Able. 
Q . Mr. Wright, you are connected ·with the Sun Oil 

Company, one of the defendants in this suit? 
A. I am. 
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Q. State your connection, please. 
A. I am district manager of the Trenton Division. 
Q. ·where are you loccttecl? 
A. My office is in Trenton. 
Q. Are you familiar with the appearance, that is, the 

size, shape and color and design, of the Sun Oi l Com-
pany's pumps as they are usually used? 

A. I am. 10 
Q. Have you ever seen a blue pump on the premise s 

near the 0. K. Service Station near Ringoes? 
A. Between the fifteenth and thirtieth of April. 
Q. Just tell us ·what you saw and what happened after 

you sa,v it. 
Mr. Fisher-I supi=ose he ought to fix a time. 
The Court-:-He ju st did. Between the fifteenth 

and thirtieth of Apr il. 
Mr. Fisher--I object to that on the ground it 

is after the time of the complaint and after the 20 
time of the two alleged offense s and could not pos -
sibly be evidential in this case. 

Mr. A hle-If your honor please, I assume that 
if I had visited the stat ion today and saw a tank 
there that resembled a Sun Oil Company tank and 
it could be shown that that tank was there on the 
clay which the complaint vvas made about and it 
had certa in colors and certain appearance that I 
would be qualifi ed to testify how that . pump ap-
peared? That is ju st exactly vvhat I propose to ask 30 
th is witness, what wa s the impre ssion that he re-
ceived of that pump, as to whose pump it was. 

Mr. F isher-I cannot see that it makes the least 
bit · of difference, your honor. It ha s been settl ed 
time a -fter time that it is the condition on the 
third of Marc h and the twelfth of Marc h. I can-
not see how ·what the pump look ed like on the 
fifteen th of Ap ril could he evidential. 

( Afte r argument.) 

40 
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The Conrt-'-I think it is objectionable without 
the laying of the ground for the testimony of this 
witness by showing there ·was no change in the 
condition of the pump between the time when the 
violation was alleged to have occurred and the time 
you want to prove this. 

l\1r. Able-T'hat testimony is already befor e your 
10 honor. V\l e can very easily perform that function 

if your honor desires to hear us, but it has been 
shown that the tank still remains there. Ther e 
is some testimony that it has been changed since, 
that there is some reel on it now. I do not know. 
I have not seen it lately. Dut here is a case where 
a man says he drove by a place and saw a tank 
there. He saw there was such a tank there of a 
certain appearance, and 110vv if we ask what the 
appearance was at the time when he saw it ancl 

20 the appearance is the same as it was on the elate 
when \Ve made this allegations, in April, I think 
that goes to show what the impression migh t be 
upon the mind of the casual observer. 

The Court-I will overrule the objection and 
admit this testimony. 

Q. N m,v, tell us what you saw · and what yonr im-
pres sion v,ras and what you did with regard to yonr 
observation? 

A. Bet\veen the fifteenth and thirtieth I drove past 
30 the 0. K. Service Station in company with Mr. Bro oks, 

who was driving his own car, and with us was the as-
sistant advertising manager, Mr. Freel Cunane, fr om 
Philadelphia, and a man named vVeiss, ,vho ·was the 
manager of the Lampfield Advertising Compan y of 
Philadelphia, and my purpose for being out that clay was 
to make inspection for billboard locations, and I drove 
past this station. 

40 

Mr. Fisher-Are we supposed to-
The Court-I think that is imrnateria1. 
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Q. Yo u drove pa st this station? 
J\. A nd my first impres sion of the place, and the 

only one I have or ever had, was that it was a Sun 
Oil Company pump, anc.l I immediately said to Brook s, 
''\' on have1d got a globe on that pump ." 

The Court--This ,vas all after the occurrence? 
Mr. Able-It shows what v,ras communicated to 

the defendant. It goes to show whether or not 10 
tha t tank or pump ,vas susceptible of tending to 
deceive someone . 

'I'he Court-No; the conver sations would not 
show that. I do not think the conver sa tion s ar e 
admissible, that occurred after that elate. 

Mr. Able-Does your honor think that doe s not 
cons titute a part of the observation which thi s man 
made at that time , he being concededly a man v.rho 
·was familiar with the pump? If he was deceived 
he has a right to show hmv he was deceived. 20 

The Court-\tVhat he said to somebody else will 
have nothing to do with that. He may tell thi s 
jury how he was deceived. ( Af ter di scus sion.) I 
will sustain the oh jection to it. 

l\![r. A ble-Your hon or will grant an exception? 
The Court-Yes. 

Q. What ·was your inipre ssion, gained from your 
observat ion of that pump? 

Mr. Herr-I object to that. He : tatecl it once. 
The Court -He may r epeat it. 30 

A. My impre ssion was that it was a Sun pump in-
stallation and also that it mu st have heen a new one 
because of the -Fact that th ere was no sign erected ther e 
and no globe on the pump, no adverti sing globe. 

Q. Yo u say there was no globe on the pump at that 
time? 

A. As I recall the pump, there ,vas no globe on it. 

40 



204 CLINTON II. WRIGH'r - Rl:i;CAI,T.,tD-CROSS . 

Cross-examination by Mr. Fisher. 
Q. Loo k at the picture marked ((A ' ' there . That is a 

typical Sun pump, isn 't it? 
A. Yes. 
Q. That is the same type of pump that was at the 

Fia fner place? 
A. vVell, the general appearance is, becau se I did not 

10 get out to make a detail ed examination. 
Q. vVas this cap on there? 
A . No, there was no globe on it. 
Q. vVas this seal on here ( indicating) "Blue Sun-

oco"? 
A. I would say no, fr om very hasty examination. 
Q. Even a ha sty examination ,voulcl show you if a 

Sunoco pump would hav e that , vvouldn't it? 
A. No, it would not, for the simple reaso n that these 

are decalcomania s and are easily washed off or rubbed 
20 off with a hose; that is, our delivery hose, and we have 

quite a few pumps that th ose are taken off through acci-
dent. vVe are continually replacing that decalcornania . 

Q. A nd when you do th at yo u might be camouflaging 
that pump, might you not ? 

A . vVhen we do what? 
Q. When you permit this thing to be washed off. In 

other vvord s, you might then be selling gaso line out of 
a tank that might mislead people? 

Mr . Ab le-I object. 
30 T he Court-Objection sustain ed. 

Q. Do you have any outd oor tan ks that do not have 
the top on? 

A. Yes. 
Q. W here? 
A. In a place wher e it is impossible to put them un-

der canopies . 
Q. I meant out from under canopies . 
A . They are all suppose d to have them. W hen they 

are fir st insta lled they are somet imes not put in irnrne-
40 cliateiy. 
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Q. T hat is true , isn't it, ,vhen a pump is first installed 
sometimes the cap does not come, does it? 

A. It is supposed to be put on . 
Q. But it may be several clays before they get there ? 
A. Yes. 
Q. And it is not unlikely that it might be as much 

as ten days, is it? 
A. I would not say ten clays, because they are imme- 10 

cliately inspected after installation. 
Q. But invariably ·when they are put in there 1s a 

period when there is no cap on them ? 
A. No t invariably. I say it does happen. 
Q. Yo u buy pumps from the Wayne Pump Company , 

don't you. 
A. vVe did. vVe have not recently. 
Q. T he Vv ayne Pump Company sells other people 

pumps too ? 
\.. Yes. 
Q. And the y sold thi s particular pump ther e at Haf -

ner's? 
A. I have been told they did. 
Q. And they sell pump s to the Purol Company? 
A. I believe so. 
Q. A ncl when tho se pumps are shipp ed out of the 

factory they are shipped out in that identical color? 
A. Only to us. 
Q. How about th e P urol people? 

20 

Mr. A ble-I submit that is not cro ss-exam1- 30 
nation. 

The Court-He ha s not been qualified as an ex-
pert at all. He ,,vas questioned only on the one 
pump at the O. · K. station. I think the cro ss-
examination will have to be limit ed to circumstances 
surrounding thi s pump . 

Q. No w, this company ha s sold that type of pump to 
outsiders, haven't they? 

A. Not that I kn ovv o-f. 
40 
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Q. This man over in Sonth Langhorne, did you sell 
him two gumps? 

Mr . Able-I object to that qnestion. 
A. I clo not know about that. 

The Court-The question is imm aterial. 
Mr. Fisher-That 1s all. 

10 Harry F. Angstadt 1 svvorn :for the clefencbnts. 
D irect examination l:>y Mr. Able. 
Q. Mr. Angstadt, where do you reside? 
A. Philadelphia. 
Q. In what capacity are yon employed? 
\.. Chief chemist. 

Q. For whom? 
A. The Sun Oil Company . 
Q. At what place? 
A. Marcus Hook, Pennsylvania . 

20 Q. Hovv long have you been so employed or engaged? 
A. I have been with the company eleven years. 
Q. How long have you been engaged in Marcus 

Hook? 
\.. Pr incipally all of the eleven years. 

Q. You were there then in Marc h and Apr il and l\'by, 
1930? 

A. I v,ras. 
The Court--\,\That clo yon intend to prove by this 

witness, Mr. Able? 
30 Mr. Ab1e-vVe expect to prove that thi s man 

40 

analyzed the sample which was brought to him 
from that tank by Mr . Brooks , and by his analy sis 
we expect to show that it was not Sun Oil Com-
pany gas. 

The Court-That is aclmitte.cl, is it not? 
Mr. Herr-Certainly. 
The Court-That is just ,vhat they claim, that it 

\Yas not. 
Mr. Able-It also goes to show, if your honor 
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please, the good faith in vvhich the defendant 
Brooks acted, because it shows that after he hacl 
bought this as Sun Oil Company gas, not believing 
it wa s Sun Oil Company gas, he takes it and ha s 
it analyzed to see if it was. 

The Court-'I'hat is already shown. 
lVIr. Able-And he exercised the degree of care 

which a man necessaril y should before ever there 10 
,,vas any charge made against the plaintiff. 

The Court-I am ju st trying to save time. I see 
110 reason for goii1g into this, because I have ad-
mitt ed the letters coming from the department to 
show the information given to counsel. They are 
admitted for that purpo se. Now, whether thi s was 
goocl or bad gas is entirely immaterial. 

1\/Ir. Able-V\!e are only endeavoring to show 
· what was clone by the defendant anterior to the 

making of the complaint, and trying to prove what 20 
the situation was that induced his action. vVe have 
no further questions . 

l\fr . Fisher- vVe h,ave no objection to his testi-
mony, ·your honor. 

Th e Court-I have, so far as time is concerned . 
Mr. Fi sher - Yes, but we do feel we ought to 

have a right to examine him. 
1T'he Court-You cannot examine -him , only on 

what he ha s already been asked. 
N[r. Fi sher-He has been called by the other 30 

side. 
The Court-You may examine him on cro ss-

examinati on on the questions that have been asl-ecl 
so far, ,,vhich I suppo se have to do with the posi-
tion that he holds as a chemist for the Sun Oil 
Company. He cannot go further than that. 

Mr. Fi sher-VVe _,vill not ask a question, but will 
ask the court to ask the witnes s to remain in the 
room. vVe will want to use him in rebuttal. 

40 
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The Court-All right. 
Q. It has been testified upon the direct examination 

of the plaintiff in this suit, that Angstadt said that ten 
gallons of gas, of the gas which was analyzed by you, 
"would blow your car up .'' Is that true? 

A I did not testify to that. 
Mr. Able-That is all. 

Cross-examination by Mr. Herr. 
Q. You did testify as to the quality of thi s gas 111 

that trial, didn't you? 
A. I did. 
Q. And you made many remarks that were deroga-

tory of the quality of the gas, didn 't you? 
1'v1 r. Able-If your honor please, this is ontsiJe 

the direct examination. 
The Court-No . Your direct examination hacl 

20 to do ·with derogatory remarks . That is the very 
question you asked. 

Mr. Able-No, the examination was directed to 
the testimony of this plaintiff. Go ahead. Ask 
him anything you want to. 

The Court-All right. Go ahead. 
( Last question reacl.) 

A. I cannot by any means say what I said specifica1Iy, 
but I did testify, no doubt, that the quality of the gaso-
line was not equal to our blue Sunoco gasoline. 

30 Q. What did you say about it fouling an engine? 

40 

A. The question is not clear to me, about fouling an 
engine. 

Q. \;\That effect did you say it would have on an en-
gine using that gas? 

A. I should think it ·would make the engine run if 
you put it into the car. I do not know ·what you mean 
by what effect it would have. 

Q. Would it cause a great amount of carbon to be 
cleposi ted ? 
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A I vrnuld not think so. 
Q. We ll, there is considerable difference in the grav -

ity of the two fuel s, isn't there? 
A. vVhat tvrn fuels? 
Q. T he fu el that you ,vere testing and the regular 

Sunoco fuel. 
A The re is a difference in the gravity, yes. 

T he Court-Now, Captain Herr, I want you to 10 
limit yourself to what he said or did not say. 

l\fr . Herr-I will do that. 
Q. Didn't you test ify at that trial to a difference 111 

the grav ity? 
A. T here is a difference in the gravity. 
Q. No . Didn't you testify at that trial to a _differ-

ence ·in th e gravity? 
A. I very likely did. 
Q. And didn't you testif y as to a difference in the dis-

tillat ion range ? 20 
A . No doubt I did. 
Q_. A nd to a difference in the sulphur content? 
A. There is a difference in the-
Q. Didn't you test ify to that at the other trial? 
A. I may have. 
Q. And didn't you te st_ify as to a difference in the 

ductile ( ? ) test? 
A . I do not remember. 
Q. And didn't you te stify to a difference in the deto -

nation qualities? 30 
A. Ve ry likely I did . 
Q. And 'didn 't you testify it ·was only fifty-eight per 

cent. as good as your regular Sunoco gas? 
A. If I may see the report, it says it was fifty-six 

per cent. as good. 
Q. That was your testimony, ,vas n't it? 
A. I 1magme so . Yes, it is . 

40 
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George W. Ech) called for the defendants. 
The Sheriff-The subpcena was not served. He 

could not be found. 
Mr. Able-What emlea:vor did you make to fincl 

him? 
The Sheriff - -I have been to Hylan's garage ancl 

to his home three or four different times and no 
10 one was at his home. 

Mr. Able-How often do you say you were 
there? 

The Sheriff-Three different times. I was there 
this morning. 

Mr. Able-Has he heen at home, that you know 
of? 

The Sheriff -Not that I know of. 
Mr. Ab le- H0vv many-
Mr. Herr-I do not know what the purpo se of 

20 these questions is. 
Mr. Able-It is to show we endeavored to get 

the witness and he is not here. I was under the 
impr ession he ,,vas served . 

The Court-The questions are perfectly prop er , 
I think. . 

l\!Ir. Able-S uppo se we ask the sheriff to come 
before the court and make that statement. 

The Court-I suppo se that would be the proper 
method but I sha ll not require that unless you de-

30 sire. 
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Mr. Able-\!Ve do not ·want to show any lack 
of courtesy or anything. 

The Court-No. 
Mr. Able- \!Vhen did you first make an effort to 

serve the subpcena? 
The Sher iff-The same evening you gave it to 

me. \!Vhen ·was that , 1'uesday evening? 
Mr. Able- Was that the first? 
The Sheriff-Yes. 
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Mr. Ab le- And yo u did not find him that day? 
The Sher iff- No. Yes terday .I was at Mr . 1-Ty-

]an's garage and they expected h im at three o 'clock 
and I had an officer stat ioned there from half past 
two to half past thr ee and he wasn't home, and I 
was there about ha lf past nine last night and there 
\Yas no one at his home a11d there vvas nobody the.re 
this morning . 10 

] oscpl, H 31lan, sworn :for the def en dant s. 
Direct exam inat ion by Mr. A ble. 
Q. M r. Hy lan , what is your bu siness? 
A. Garage and gasoline. 
Q. Ahe yo u di st ributors of gasoline? 
A. Yes. 
Q. vVere yo u engage d in the same bu siness in March, 

1930? 
A . Yes. 
Q. Yo u are di stributor of what gasoline at the pres-

ent time? 
A. P urol. 
Q. Of ,,·ha t gasoline were you di stributor m l'vfarch , 

last? 
A. Sun. 
Q. Sun Oi l Com pan y? 
A. Yes. 
Q. Do yo u know where th e 0. K . Service Stat ion is? 

20 

A. Yes, sir . 30 
Q. Have yo u noticed a blue pump on the gro und s 

of that ser vice stat ion? 
A. Yes . 
Q. \,Vhen did you fir st notice it? 
A. I wo uld say real early in Marc h . 
Q. And ,,vhen yo u saw the blue pump v.rhat ,vas the 

im~)ression that it gave yo u, as to whose pump it wa s ? 
A. \i\/cll, it ,vas at night ,;vhen I saw the pump fo-'st , 

probab ly about eleven-thirty, and at that particular time 

40 
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it gave me the impression it was a Sun pump, about 
which I imn1ediately called Mr. Brooks. 

Q. vVhat did you clo in consequence of the impression 
it then gave you? 

A . I called Mr. Brooks and asked him about it-I be-
lieve it \vas l\fr. Wright that I told . I wa s unable to 
o-et Mr. Brooks and I called Mr. vV right. 

10 Q. Will you state the occasion for your call ? What 
clicl you call them for? 

l\fr. Herr-If your honor please, I would like 
to know what that is for. It is a statem ent made 
to Mr. vV right, not to the defendant here. 

Q. "\Vho did you get on the telephone? 
\.. Mr. Wright. 
Q. Diel you afterwards get in touch with Mr. Brooks? 
A. Mr. Brooks came to see me the following Monday. 
Q. Diel you then make a complaint to Mr. Brooks 

20 about the 1:rnrnp? 
A. Not particularly , no. I told Mr. vVright about it. 
Q. What did you tell him ? 
A. I told him that-

Mr. Herr - Wait. 
The Court-This is what he told Wri ght. 
Mr. Backe s-That is for the Sun Oil Company. 

They are a defendant. 
The Court-v Vhat have you to say to that , Mr. 

Herr? 
30 Mr. Herr-I have no objection if it is their 

40 

intention to prove that 1\/fr. vV right told this to 
their coun sel. 

The Court -- I suppo se, vVright being manager 
o-f: the Sun Oil Company, this ·would be admi ssible. 

Q. What did you tell him, Mr. Hylan? 
A . Practically, I accused him of putting a pump in 

the territory which I wa s under contract to fulfill until 
June first. I thought the company had put a pump in 
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there unbeknown to me. That vvas my only desire, to 
find out why that should be clone. 

Q. And ,vhen you saw Brooks did you make the same 
complaint? 

A. Yes. 
Mr. Able-T hat is all. 
The Court-Have you any cross-examination? 

10 
Cross-examination by Mr. Herr. 
Q. You had a talk ,vith Mr. Brooks too , didn't you ? 
A T he follm,ving Monday. 
Q. Diel you cuss and swear during that talk? 

Mr. Able-Oh--
The Court-Strike out the question. 
Mr. Herr-'I'hat is the vwrds out of the mouth 

of Mr. Brooks. He said when he sav,r Mr. Hylan 
he cussed and swore . That is his testimony . Now. 
I have a right to refute that. 20 

Mr. Able-Let us assume that that happenencl . 
The Court-If that is in the testimony, if Brooks 

so testified , of course it may be cross-examination. 
I will permit it. I think I recall it myself. 

A. Yes, I did some cussing. 
Q. Do you recall that? 
A . Yes . 
Q. So Mr. Brooks told the truth there? 
A. Yes. 
Q. What speed were you traveling when you went 30 

hy this pump? 
A. Oh, probably forty-five or fifty. 
Q. What hour of the night vvas it? 
A . Around eleven or eleven-thir ty? 
Q. vVere there any floodlights around the station? 
A. It was dark. 
Q. And you told Brooks you were going pretty fast 

when you vvent by, didn't you? 
A. Yes. 

40 
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Q. How far from the part of the road you were 
occupying ·was this pump? 

A. Oh, I should say fifty or sixty feet. 
Q. Now, was this cussing . and swearing abont this 

particular pump or was it some other racket between 
you and Brooks? 

l\!lr . Able-I object to that, if your honor please. 
10 There is no direct examination as to any "racket" 

bet'ween Mr. Hylan and Mr. Brooks. 
'The Court-This is cross-examination. I will 

permit the question. 
A. ] t vvas in regard to the pump-two pumps out 

there. 
Q. 'fwo pumps? 
A. It was in regard to placing the pumps, this one 

in particular. 
Q. Diel you have any conversation with him about 

20 putting the brakes on your automobile? 
A . No, sir. 
Q. Diel you put your brakes on so hard you threw 

people on the floor? 
Mr. Able-I object to that as not materi al. 

A. Not that I recall. 
]\fr. Able-I will withdraw the objection. 

Q. When clicl you next see this tank? 
A. The following clay. 
Q. Look at the tank shown on the wall, mark ed ((A'' 

30 there, the second one from your left? 

40 

A. Yes. 
Q. \iVhat clicl you see about the Hafner tank that 

differed in comparison with the tank there on the pic-
ture? 

A. Well, in the first place, there was no adverti sing 
globe; there ,vas nothing only the cap that was shipped 
from the factory; and there was no yellmv sign clis-
pla yecl; there ,~ras no decakornania? 

Q. \!Vhat clo you mean hy clecalcomania? 
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A. The sign that says "Blue Sunoco.)) 
Q. Poi nt it out to the jury, please. 
A. (Witness indicates .) 

215 

Q. Is that of sufficient size to be read quite easily? 
A. Yes . 
Q. How far away is it readable to the eye, ten or 

n fteen feet? 
A. I should say so. 
Q. Diel you notice the base on the pump? 
A. I did. 
Q. What color was that painted? 
A. I would say it was blue. 
Q. It was blue? 
A. Yes. 
Q. Afte r yon had looked the pump over in the 

daylight could yon tell that it was not a Sunoco pump? 

10 

A. \\Tell, yes. Of cour se I had been talking to the 
office in the meant ime, and when I went clown and looked 20 
at the pump you could see there wasn't any advertising 
signs or nothing to prove that it was a Sunoco pnmp-
and nothing to prove that it vvasn't. 

Q. Have you in the Purol business rece~ved that same 
type of pump as Hafner had there, in shipments from 
the \Vayne Pump Company? · 

Mr. Able-That is objected to becau se it is not 
cross-examination and it is immaterial as to what 
type of pump the Purol people purchased, whether 
they purcha sed of thi s company or the \!Vayne com- 30 
pany; and the evidence is that the \!Vayne company 
furnished the pump, and thi s pump is a Pennsyl-
va nia pump, whatever that may be. 

Mr. Herr-I ,,.-ill withclra'" ' the que stion. 
The Court--All right. 

Q. Are you acquainted with the type of pump fur-
nished by the \i\T ayne Pump Company of this general 
clesig-n, where the gas is exhibited in a tank above the 
ground? 

40 
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A. Yes. 
Q. ·wher e did you get your knowleclge of the Wayne 

pump? 
A. By being a distributor for the Sun Oil Company, 

or the Sunoco Service Corporation, originally. 
Q. Any other company? 
A. \Ai e are using at the pre sent time the same pumps 

10 ourselves. 
Q. So you are thoroughly familiar with this type of 

pump made by the vVayne Pump Company? 
A. Yes, sir. 
Q. And you have used it both in distributing Sunoco 

products and Pure Oil products? 
A. Yes. 
Q. vVhat color do they come in when they are shipped 

from the Wayne factor y to you? 
A. Yellow at the top, anc.l a yellow cap and yellow 

20 adverti sing globe ·with the ·words "Blue Sunoco"; yellow 
at the bottom and blue at the balance of the pump. 

Q. Fiow do they come when you purchase them for 
the Pure Oil Company? 

A. That i~ the way they come for the Pure Oil Com-
pany. 

Q. So you have had delivered from the Wayne Pump 
Company identically the same pump for the Pure Oil 
Company as for the Sunoco company? 

A. We have had, yes. 
30 Q. Have you noticed the color of the gas in the I-faf-

ner tanks? 

40 

A. Yes. 
Q. Are you familiar with the color of the gas solcl 

by the Sun Oil Company? 
A. Yes, very much. 
Q. vVhen you ,vent clown there to look at the pump, 

could you tell from your observation ·whether Sun gas 
was in the pump or not? 

A. \\'ell, of cour se, the gas that was in that tank 
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is really not a tru e blue gas, as the Sun gas is. It is a 
mnch lighter blue. \ i\!ith the naked eye yo u can see a 
difference. 

Q. Hmv man y feet away could you see that diff er-
ence? 

A. Oh, I should say, depending on the range of th e 
light shining on the pump. 

Q. But it was clearly visible to th e naked eye? 10 
A. Yes, I vvould say so . 
Q. 'I'hen you would not say that anybody driving up 

w that pump accustomed to the use of Sunoco gas would 
be deceived by it, would you? 

A. \Vell, I ·wouldn 't say . I wouldn't drive up to it 
myself. 

Q. Yo u would not be deceived by it? 
A. No. 
Q. Ho v11 many Sunoco deal ers did you have 111 thi s 

territory vvhen you vvere their general- agent? 20 
Mr . Ab le-That is objected to. 
T he Conrt-I will sustain the objection on th e 

gro und it is outside th e limits of the examination 
in chief. 

Q. It is the policy of the Sunoco company, is it not, 
to distribute advertising matter to their stati ons? 

l\fr. Ab le-That is objected to because th e policy 
of the Su n Oil Company as to th e distribution of 
their advert ising matter is not an issue and cannot 
be in any wise material to the issue. 30 

Mr. Herr-I will withdraw the que stion. 
Q. Is it the policy of the Sun company at places in 

this count y \,vhere their gas is sold to display advertising 
matter separate and distinct from that contained on th e 
pump itself? 

A. Yes. 
Mr . A ble-That is objected to, if your honor 

please, because it is not cro ss-examination of this 
witne ss to attempt to show what the policy of the 

40 
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Sun Oil Company might be in th e conduct of it~ 
business. 

The Court-I ·will sustain the objection. 
Mr. Herr-Will your honor hear me on that? 
The Court-No . It is outside the scope of the 

examination in chief. 
1\/Ir. Herr-M ay I be heard on it ? 

10 The Court-Yes. 
( A fter discussion.) 
'I'he Court-I ·will susta in the objection to the 

question for the rea sons already stat ed. 
Mr. Herr-I pray an exception. 
The Court-An exception may be noted. 

Q. Hovv long were you distributors for the S 1111 peo-
-p]e in thi s district? 

A . Twenty -seven months. 
Q. During that time you had charge of all the pumps 

20 in H unterclon County? 
A. Yes. 
Q. And it was your business as jobber to supply those 

dealers with Sun oil and gas? 
A. Yes. 
Q. And in the performance of your duti es clicl yon 

visit the different station s? 
A. Yes. 
Q. And did you familiarize yourself with the condi-

tions surro _unding the stations ? 
30 A. Yes. 

40 

Q. Now, didn't it occur to you when you visited the 
Hafner station that there were no signs displa yed there 
such as is ordinarily displayed at all Sun stations? 

Mr. Able-Objected to. That is asking the· wit-
ness for a conclusion of what occurred to him. 

The Court-I ·will permit that question . 
Mr. Able-Your honor ·will grant an exception? 
The Court-Yes. 
( Last question read.) 
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A There were no signs of it being a Sun station, 
no, sir. 

Q. And the glimpse yon hacl of the pump was a hasty 
one, at night, as you went by on the high-way, that is 
the original glimpse that you had of it? 

A. Y es. 

Redirect examination by l\l[r. A ble. 10 
Q. You knew at that time what a Sun Oil Company 

pump looked like? 
A. I should have. I ,vas in the business two yea rs 

at that time. 

Thomas Perretti, s,,vorn for the defendants. 
Direct examination by Mr. Able. 
Q. Mr. Percetti, what is your business? 
A. Cash register salesman. 
Q. Do you travel through the district of Hunterdon 20 

County? 
\ . Occasionally. 

Q. Have you ever been at a gasoline serv ice station 
called the 0. K . . station near Ringoes, New Jer sey? 

A . Yes . 
Q. Do you know the proprietor of that station . :Mr. 

Ilafoer, ,vho sits here to my right ? 
A. I have met Mr. Hafner . 
Q. Have you been on the premi ses? 
A. Ye s, I wa s in hi s place of business. 30 
Q. Tell us v.rhen, please? 
A. I have no recoliection of the elates. 
Q. \iV ell, appro x imately hmv long ago? 
A. This .was in the month of April. 
Q. Of what year? 
A. This year-coming through from Lambertville I 

stopped at the 0 . K . Service Station to see if I could 
interest him in a Remington cash register, and ·while 
[ \\'as talking to him-

40 
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Mr. Herr-I do not know that there 1s anv 
question . 

Q. Did you talk with Mr. Hafner, this gentleman 
l1ere (indicating) ? 

A. ·Yes. 
Q. On your stop there? 
A. Yes. 

10 Q. Diel your conversation ·have any relation wl1atso-
ever to the pumps or any of the pumps on the outside of 
the station? 

A. Yes . 
Q. Te ll us just \\rhat the conversati on was? 
A. I was telling him about our system, the Remington 

cash reg ister, where he could keep track of every gallon 
of gas sold from each pump, and then I happened to 
state, "You have a Sunoco pump or standard there. 
You can keep a record of each one of those pump s on 

20 the Remington cash register, wh ich would give yon an 
ent ire record of the whole gasoline station for the clay,·· 
and we talked on the cash register and that dropped out 
of my mind, the gas pnmps. 

Q . VVhy did you say that he had a Sunoco pump 
there? 

A . vVhcn I drove into the stat ion I took a glance 
there and I seen a Sunoco pump. 

Q. That 'Was the occasion for your calling his at-
tention to it? 

30 A . vVell, his being a Sunoco user, that came to my 

40 

m ind first. 
Q. You having seen this particular pump before you 

talked to him? 
A. Yes, sir. 

lVIr. Able-Cross-examine. 

Cro ss-examination by Mr. Herr. 
Q. You test ifrec.l in the crim inal case, didn 't yon ? 
A. Yes. 
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Q. And in that case you had your vie,,v of thi s par -
ticular tank on your way out of the place, didn't you? 

, \. W hat do you mean? 
Q. On your way back to your automobile after you 

had a talk with Hafner? 
A. No. I parked my car across the highwa y and I 

\\alkecl in and I ·walked right by the pumps. 
Q. Didn"t you testify in the criminal case that yon 10 

:·aw the pump on your vvay out, and isn't that the only 
mention that you mac.le of the pump in your testimony 
in the criminal case? 

A. I do not knmv what I testified to there. 
Q. I think you don't. Now you c.lid not say a word 

about mentioning to Hafner anything about a Sunoco 
p11mp or a cash register, did you? 

A. Yes, I mentioned that because I explained all the 
pumps there was keeping a record of the ga soline. 

Q. Ho w many pump s were there and in what order 20 
did they run? 

A I do not knm v. I clicl not stop to read them. 
Q. "\i\!here was the Standard Oil pump in that line of 

pumps ? 
A. I do not know, but it ,vas in that line. 
Q. "\i\!here ,va s the Tydol pump? 
A. I do not know. 
Q. W hat pumps were there? 
A . T here ,vas quite a bunch of pump s there. 
Q. Name them to me? 30 
A. I ju st recall that one because it was at the end 

and I walked right by it, and if I had been familiar 
with the gas pumps by being a. Sun oco ga soline user-I 
just gfanced over it. I didn't know whether it wa s Sun -
oco gas or ·what it wa s ; I was not intere sted in it. 

Q. Yo u didn't have any idea? 
A . N o. 
Q. A nd because you happened to see blue gas there 

you took it for granted it was Sun ga s ? 
40 
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A. Yes. 
Q. And that was all there was to it? 
\. It was all there was to it as far as I was con-

cerned. 
Q. How did the Sun Oil Company get ho1cl of you as 

a witness? 
Mr . Able-I object to that as being entirely irrcl-

10 evant. 
The Court-I will sustain the objection to the 

question. 
Q. Let me see the suLpcrna you ha Ye to be here today ? 
Q. I haven't got any. 
Q. "'Nho brought you here? 
A. I just came up here on business. 
Q. Who told you to be here? 
A. Mr. Connell. 
Q. You tried to sell a cash regist er to I-fa fn er, didn't 

20 you? 
A. Yes. 
Q. A nd you clicl not succeed, did \'Oll? 

A. No . 
:Mr. Herr-That is all. 

Redirect examination by J\/fr. A ble. 
Q. After you had seen thi s Sun Oil Company gas 

pump at the 0. K. station, as you believed, c.licl yqu see 
anyone connected ·with the Sun Oil Company that yon 

30 knew or had an acquaintanceship with? 

40 

Mr. Herr-I object to this. 
'1'he Court-I th ink you had rai secl the quest ion. 
Mr. Herr-Your honor · did not allow me to go 

into that testimony. 
'rhe Com~t--Yes, hut you did, whether T al-

lowed it or not. Go ahead. 
Q . Diel you see anyone that you knew who was in 

any-wise connected with the Sun Oil Company? 
A . Yes, I saw a short time aften ,varc.l Mr. Connell. 
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Q. Who was Mr . Connell? 
A. T he gentleman sitting there on the second seat. 
Q. Do you know him ? 
_'\, Yes; I have known him quite a number of yea r s. 
Q. Te ll us ·what happ ene d ,vith rega rd to this pump? 
A Vv e just merely got talking in a genera l conver-

'. ation and I said , "I see you got a Sunoco pump at the 
0 K. Service Station at Ringoes." That was all I sa id lO 
al:out it. 

Mr. Able-That is all. 

Recross-examination by Mr. Herr. 
Q. VVere yo u trying to sell Conne ll a cash regi ster ? 
_\_ No, sir. 
Q. What were you talk ing to him about? 
A. Just in a friend ly way . l had kn own him for 

years. 
q . Do you live near him ? 
\. No. Well, we live in the same city now. 
Q. Ho-w ofte n do yo u see him? 
A Oh, I wou ld say every tw o or thr ee ·weeks or once 

a month, or maybe once a week, dep ending on how I 
·, dll into him. 

Q. How did yo u come on thi s particular occas ion to 
mention thi s fact to Conne ll ? 

A. vVell, \Ve generally m ention th ose thing s. 
Q. All ri ght. Te ll me how many pump s yon to ld 

20 

him were betw een he re and Ring ces , Sun pump s ? 30 
A. I do not know as I to ld him any , esrec ially. I 

may have mentioned it to. him, but l clicl not keep any 
record of those thin gs . 

Q. But you did make a record of the fact that you 
iolcl him abo ut thi s particular cne at tl e l-J a fn er p lace? 

A. No, thi s came up afterwa rd . 
Q. Oh, it was only a fter Con neil started to talk tn 

you abo ut the H a fner pump-
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\. After it was in the trial. 
Q. Yes . That is how you came to know about it. 

\Vhere were you going that clay? 
1\ . What day? 
C,),. When you stopped there ? 
A. Stopped where? 
Q. At the 0. K. Service Station. 

10 \. Canvassing around Ringoes. 
Q. \!Vere you going to spend a whole clay cam·assing 

Ringoes? 
A. \l,./ ell, I don't know how I might snencl the re~t 

of the day. 
Mr . Able-I do not think that is material. I ob--

ject to it. 
The Court- vVha t is the purpo se ? 
lVIr. Herr-I \.Yant to fix the time that he \\'as 

there. 
20 Q. \¥hat time were you ther e? 

A. I have no recollection . 
:rvir. I-Ierr-N mv, I say his testimony is not ger-

mane and I ask it be stricken out. 
Mr. Able- He said it w~s in April in his direct 

testimony. 
The -Court-In his direct examination he fixe1l 

it in April. 
1\/Ir. Herr- A ll right. 

Q. On that pump was there a globe? 
30 A. l didn 't notice it. · 
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Q. \ll ell, let me see if I can refresh your memor y a 
little bit by showing you a photograph? 

A. I clon't-
l\lir. Able-Let me see that exhibit, will y011, that 

you are using? 
Mr. I-Ierr-Exhib-it P-12. 

Q. Now, docs that refresh your memory any ? 
A. No, it does not. 
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Q. Then your memory is not very clear of ·what you 
did see there, is it? 

A. I know I seen the pumps there and I seen the 
color of the Sunoco and that is all I can tell you . 

J olzn V. C onncll) sworn for the defendant s. 
Direct examination by Mr. Able. 
Q. Mr. Connell, you work for the Sun Oil Company 10 

in Tr enton? 
\.. Yes. 
Q. Vv ere you with Mr. Brooks, vvho has preceded you 

on the ,,·itness stand, at any time at the 0. K. station 
in Ringoes, New Jer sey? 

A. Yes, sir. 
Q. T ell us when it was? 
A. On JVIarch twelfth of this year. 
Q. vVhat happened at that station while you were 

there present? 20 
A. In Mr. Bro oks· car, 111 company with Mr. Eck 

a11d myself, we purcha sed some gasoline in the tank of 
::\fr . Brooks' car, and also purchased a one-gallon sample. 

Q. W ho purchased it? 
\. Mr. Brooks. 

Q. Did you hear anything -said at the time of the 
purchase ? 

A. H e asked for so many gallons of Sunoco ga soline . 
· Q. W hat happened then? 
A. H e said, "Yes .. , And I took a one-gallon sam ple 30 

can out of the car and asked him to fill it so we would 
have some in case of emergency. 

Q. Diel you or Eck say anything to the attendant? 
A. E ck asked if it ,vas Sunoco ga soline and I asked 

l,;m what was the right v.ray t~ pronounce the word, 
"Su noco '' or "Sunoco?' ' He said "most of them call it 
··.S'11noco." 

Q. Diel you see what ,vas clone with the gallon of 
gasoline that ,vas placed in the can? 

40 
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A. I was sitt ing in the rear of the car and Mr. Brooks 
as ked me to mark it and I rnark ecl on the can "O. K. 
Se rvi ce Station," and the date. 

Q. Have you seen these photographs that have been 
offered here in evidence? Diel you take any o:f these 
phot ograp hs? 

A. ( After exa mining phot ograph s.) I took the small 
10 one here. 

Q. \;Vho was present Vlhen yon took it ? 
A. l\!Ir. Broo ks. 
Q. \;\That elate was it tak en? 
A On Ma rch tw elfth. 
Q. D id you at that tim e observe the pump that was 

on the most westerly side of the row of pump s o:f the 
0 . K . Service Station, to-wanl Lambertville? 

A . Y es. 
Q. \;Vhat kind of a pump ·was th a t? 

20 A. It was a Wayne pump . 
Q. \;Vhat \va s it s appearance? 
A . It \t\ras painted like we paint our Sunoco pumps. 

lt had blue gasoline in it. There was no globe on the 
top on :lVIarch twelfth. 

Q. D id you not ice markin gs on it , yellow colored 
markings? 

A. Yes . 
Q. What were they, if you not iced in particular ? 
A . Do you want me to show it on the chart? 

30 Q. Yes, ju st show it on the chart there? 

40 

A. (I ndi cat ing.) P racticall y th e same as I am show-
ing, without the globe . 

Q. Whe re was th e next coloring? 
A. (Witness indicates.) 

The Court -T he testimony ·was "practically the 
same" except tbe part that is covered. 

Mr. A ble-Yes. 
The \;Vitness-(Indicating.) It was blue here 

ancl blue here and a blue band around the bottom. 
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Q. ·where was the ye llow, was there yellmv at the 
top? 

A. ( Indicating-.) There \Yas yellow here and yellow 
here ancl a yellmv band around the base of the pump. 

Q. \Vas it there at the time you were there in that 
condition? 

A. Yes. 
Q. A yellovv ban cl around the bottom ? 10 
A. Yes. 
Q. vVhat ;ihout that stamp or ,vhatever it 1s on the 

side, did you notice any of that? 
A. No, sir; there ·wasn't any. 
Q. vVas the shape and size the same that pump? 
A. Very little difference; the difference ,va s not no-

ticeable. 
Mr. Able-That is all. 

Cross-exa minati on by Mr. Fisher . 20 
Q. How do yo u spe ll your name, Conn ell ? 
A. That is right. 
Q. \Vere you ever convicted of a cr im e in the State 

of New Jersey? 
A. Parking an auto or someth ing like that. 
Q. That is not a crime. That is something we all do 

frequently. Were you ever convicted of a crime? 
\. vVill yo u state more ·specifically what you mean? 

Q. vVere you ever convicted of the cr ime of rnisrepre-
,senting gasoline, putting it in tank s that were not prop- 30 
erly marked? • 

\. No. sir, never . 
Q. You say you never were r 
A . No, sir, not me. 
Q. Are you emp loyed by the Sun O il Comp any? 
A. Yes . 
Q. Let me have yo ur full name and aclclres , please? 
A. John Vincent Connel l, Orchard Aven ue, Trenton, 

New Jersey. 

40 
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Q. And the number, please? 
A. 82 Orchard Aven ue. 
Q. How long hav e you been employed by the Sun Oil 

Company? 
A. Since October, 1929. 
Q. vVho was present with you on March twelfth at 

the 0. K. Service Station? 
10 A. Mr. Brooks, Mr. Eck and myself. 

20 

Q. I under stood you to say that yo u were seated in 
the back seat of the car? 

A. Yes. 
Q. \i\Those car was it? 
A. 
Q. 
A. 
Q. 
A. 
Q. 

Mr. Brooks.' 
\;Vhat kind of a car? 
A Graham Paige sedan. 
On the twelfth of Ma rch ? 
Yes. 
Yo u -Yvere on the back seat of the car? 

A. Yes. 
Q. A nd Mr . Brooks hanclecl you this can and askecl 

you to mark it? 
A. I handed it out to either M r. Eck or Mr . Brooks 

from the rear of the car and I took it back in the rear of 
the car after the sample vvas purchased. 

Q. And I under stand you to say yoh told the man you 
·wanted some gas to take along in that can, that yon 
might need it? 

30 A. I said to Mr. Brooks and Mr. Eck, "Here, get\ 

40 

this can nlled in case we run out, in case of an emerg-
e11cy. '' 

Q. Didn't you ju st say that you said to the attendant· 
"Here, get this can nlled. \!Ve might need it in case of 
,an emergency?'' 

A. I handed it either t_o Mr . Brooks or to l\!Ir. Eck. 
I was on the inside of the car when I said that. 

Q. You sat there, didn't yo u ? 
A. No. 
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Q. Yon were there to take the can back in again? 
A. I \,vent back again. 
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Q. You handed the can out first and told them some-
thing and then got out yourself and then you climbed 
back in a:g-ain and they handed you back the can? 

A. Mr. Drooks told me to see that he purchased Sun-
oco gasoline in his tank. 

Q. Dnt yon got in before they were in? 10 
A. .I do not remember anyone else having gotten 111 

the rear of th e car. I believe Mr. Eck ,va s in front. 
Q. Y ou ·were the first man out of the car and the 

first one back in? 
A. I do not know ,vhether I was the first one back 

in or not. 
Q. Drooks must have been outside to hand you the 

gas in, wa sn't he? 
A. I don't remember that. 
Q. "\i\Tho Lought the ga s, you or Brooks or Eck, in the 20 

galion container? 
A . M r. Brooks paid for it. 
Q. Who ordered it? 
A . l\ilr. Brook s. 
Q. Th en Mr. Brooks is m·istaken when he said Mr. 

Eck ordered it and said he wanted to clean his wife's 
c1othes, isn't he? 

A. \ Vhat happened l)etween Mr. Eck and Mr. Brooks 
I clo not knovv. 

Q. But you were there and heard the conversation? 30 
A. Y es, sir. 
Q. VVell, who ordered the gas from the attendant, 

Mr. Drook s or Mr. Eck? 
A. J\/fr. Brook s ordered the gasoline. I heard him 

say, "Put five gallons in the tank,') or something like 
that. 

Q. How about the gallon can? Diel you hear that 
bought at all? 

A. Ye s. 

40 
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Q . Well, ·who bought it? 
A. I believe Mr. Brooks bought it . 
Q. Then ·Mr. Brooks is mistak,en when he said Ivir. 

Ec k bought it and said he wanted to clean his wife's silk 
dre ss? 

Mr. A ble-That is objected to. 
Mr. Fisher-I will ,vithdra w it . 

10 Q . . Did you hear Mr. Brooks testify on examination 
in thi s courtroom today that M r. Ec k bought the gallon 
of gasol ine and told the attendant he wanted it to clean 
hi s wife's silk dress with it? 

A . I clo not know what Mr . Brooks sa id, but I know 
Mr. Eck held the can while the man was filling it. 

Q . N mv, tell me ju st exactly v_rhat conver sation was 
had between anybody there at that time . 

. A .. Mr. Brooks askecl the attendant if that was good 
gas and he said, "Yes, it is darned good gas and vve sell 

20 a lot of it." 
Q. \ i\!hat · else was sa id ? I s that all that wa s said ? 
A. A fter I got out of the car I asked what was the 

proper way to prono unce the name of the ga s ((Sunoco" 
or "Sunoco," and he said ((Sunoco," mo st people callecl 
it ((S1,11wco ." 

Q. Is that all? 
A. Mr. Brooks asked him where they got th is gas 

and he sa id the truck came from Trenton, I believe, 
Q. Now, you have given me all the conver sation th;i,t 

30 was had there, have you? 
A That I can recall at thi s time . 

M r. F isher-T hat is all. 

Herbert TV. Bn.cl:es, swo rn for the defendant s. 
Direct exam ination by M r. A ble. 
Q. Mr. Backes, your residence is in Trenton, New 

J ersey? 
A . That is correct. 
Q. A ncl your business is wh~t? 
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A. I am a lawyer? 
Q. How long have you been practicing law? 
A. Since 1913. 
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Q. You are an attorney and counsellor at law of th e 
State of New Jersey? 

A That is correct. 
Q. And a member of the firm of Backes & Backes? 
A. Yes . 10 
Q. ·with offices at what place? 
\. In the Trenton Trust Building, Trenton, N e·w 

Jersey. 
Q. Do you repre sent the Sun Oil Company? 
A. I do, locally. 
Q. Hew long have you represented them? 
A. Abo ut a year or so . 
Q. Do you know vVarren F. Brooks? 
\. Yes, sir. 
Q. Diel Mr. Brooks consult vvith you regarding the 20 

probable criminality of having a blue pump on the 0. K. 
Service Station property in Ringoes, New Jersey? 

l\!Ir. Herr-That is objected to on the ground 
that it asks the witness to draw a conclusion. I 
suppo se the proper thing would be to tell the con-
versation between them. 

T he Court-I suppo se the form of the question, 
as to "Pro bable criminality" is objectionable. 

Q. Did he consult you regarding the criminality of th e 
state of affair s that exi sted there? 30 

Mr. Herr-That is st ill objectionable. 
The Court-Objection overruled. 
1\/fr. Herr-I ask an exception. 
The Court-Note an exception. 

A. Yes, he did. 
Q. And about when were you consulted? 
A. It was first brought to my attention in the early 

part of Ap ril, 1930, through Lamberton & Moffett, the 
general co_un sel of the Sun Oil Company . 

40 
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Q. Was that before you had seen Mr. Brook s? 
A. Yes. 
Q. \Vhen did Mr. Brooks con1e to see you , as near 

as you can recall? 
A. I suppo se it may have been three or four clays 

after Mr. Saylor came up from Philadelphia and dis-
cussed the situation with me and show ed me the report 

10 that he had) which he went over and discussed generally 
the facts in th e case , and then I sent for Mr. Bro oks. 

Q. >1Vhen M r. Brooks came to your office clicl you 
have a conver sation with him? 

A. I dicl. 
Q. \i\!ill you tell us what that conversation was ? 
A. \Nell, I repeated) fir st of all , the conver sation that 

I had with Mr . Saylor of Lamberton & Moffett' s office 
ancl the reports that had been submitted to me of this 
supp osed violation) and we went over the facts that had 

20 been prese nted and he then went into detail at my re-
quest of exactly what he knew about the situation. He 
tolcl me that he had - I might repeat fir st of all that I 
repeated the conver sat ion I had with l\!Ir. Saylor , that I 
had told M r. Say lor that I would attempt to find a 
remedy-

M r. He rr- Now, I do not want to object but I 
clo not see what his conver sation with a P hiladel-
phia law yer has got to do with th e case. 

Mr. A ble-If you clo not ,va nt to object , why 
30 object? 

40 

T he Court -I do not think the conver sation be-
tween the a ttorneys would be relevant. The objec-
tion is sustained to that part of it. 

T he \i\!itnes s-My conver sation is the conver sa-
tion that I had ·with J\/fr. Brooks in which I repeated 
to Mr . Broo ks exac tly what was said by Mr. Saylor 
and myself. 

Mr . A ble-If your hon or please, I submi t the 
test imony is relevant then . 
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Mr. 1--Ierr - I never heard of anything that a 
lawyer told his client that somebody else said was 
germane to the issue in a malicious prosecution suit. 

The Court-No. It is what the defendant told 
his attorneys. 

The ·witness-The Sun Oil Company is a de-
fendant, your honor. 

Mr. Ahle - The witness said the matter was 10 
first called to his attention by the general counsel 
of the company and a visit by Mr. Brooks was made 
to the local counsel's office and there the local coun-
sel informed him of a certain state of ·facts. That 
is the purpo se of the testimony and it becomes a 
part of the conversation that took place at the time 
when we claim his advice was given that the pro-
ceeding be taken to institute criminal action. I 
conceive that probably the ·whole conversation 
vvoukl be irrel evant. 20 

Mr. Herr-I am not going to talk any more, if 
the court plea se. . 

The Court-I will permit the ,vitness to go on, 
so far. 

Mr. Herr-And I pray an exception. 
rrhe Court-Yes. 
l\!J r. Herr - The exception ,vill run to all the con-

versation that the \/\ritness may have related to l\!Ir. 
Brook s. 

The Court-Ye s. 30 
The vVitness-I told him that lV[r. Saylor had 

submitted these reports which indicated the fact 
that Mr. Hafner had ex1~osed gasoline for sale from 
a blue and yellow pump similar in color, design and 
form to the Sun pump and that as a result of the 
conversation that I had examined the law and dis-
covered this act that was passed in 1928 which, to 
my mind, fully covered such an action as the 0. K. 
Service Station was taking in usmg pumps re-

40 
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semblin g or of a recognized brand or dispensing 
o-f gasoline from such pumps, and then I asked him 
to repeat to me and tell me all the detail s as he had 
them. He then told me-before going up to the 
stat ion at Ringoes he described to me the pump that 
·was there . :He told me that it was a blue pump with 
yellow bands, di spen sing a gas oline colored blue, 

10 similar in every part icular to the pump used by the 
Sun Oil Company, resembling the pump of the Sun 
Oil Company, w ith the exception of the fact that 
it had no globe, that there was no name "S un Oil" 
\vTitten on it, but that the resemblance of the pump 
it self, as far as color and form ,vere concerned, was 
that of the Sun Oil Company. He, at that time, 
showed me the photograph , E .i·hibit D-2, which in-
dicated, he told me, the condition that existed at 
that station and which he hacl marked with the 

20 color s as it appeared on the pump at the 0. K. Ser-
vice Station . He then told me of his trip s to the 
stati on, of having gone to .the station with tw o other 
persons, one o-f whom wa s Mr. E ck and the other 
M r. Conne ll, ancl having purcha sed gasoline there 
ancl th ey having told him at that time that it was 
blue Sunoco gasoline . He also at that tim e g;ave 
m e Exhibit D-13 for identificati on , which was his 
report of the purchase that he had mad e at that 
sta tion, one er more purchases, on that report. 

30 lVIr . Herr-That is not an exhibit, if the court 

40 

please. 
'fhe "\i\Titn ess- That ref erred to a visit that he 

mac.le to the sta tion on March third. He also told 
me of a visit that he rnacle on :Ma rch twelfth ancl 
repeated to me th e conver sat ion that he had with 
the person who serve d them gaso line at the station. 

Q. Can yo u repeat what he told yo u the conversation 
was? 
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A. Not in so many words, but the best of my recol -
lection is that he had gone there and inquired for a cer -
tain quantity of ga soline and asked if it ,,vere "blue Sun -
oco," and they told him it was blue Sunoco and he 
bought some. 

Q. On both occas ion s ? 
There A. 0 11 both occasions when he was up there. 

was submitted to rne by Mr. Saylor the report of the 10 
investigation made by Mr. Eck, which ·was also in writ- -
ing, in one of the se exhibits here, and all of the corre-
spomlence that took place between Mr. Drooks, making 
up tbe reports, and Mr. Saylor of Lamberton & Mof -
fett's office. He also submitted to me the analysis made 
by the chemist. I think that ,vas practically all of the 
conversati on that took place that day. 

Q. Diel you hear the testimony of Mr. Brooks ,vhile 
on the stand? 

A. Yes. 20 
Q. As to what he saw and what happened? 
A. Ye s. 
Q. "\i\1 as there any rart of that testimony that he gave 

that he omitted to tell you? 
A. N o, sir. I knew the whole story from ' beginning 

to end. 
Q. Diel you aften ,vards bave an opportunity to see this 

part icular pump in que stion? 
A. I did. I ,vent out with Mr . Drooks and he pointed 

out to me other pumps of the Sun Oil Company . 30 
Q. "\;\/hat have you to say of your investigation of the 

pump and prem ises, as to the truthfulness of the state-
ments tha-t were made to you by Mr. Brooks? 

A. 'vVell, everyone of the staternents he made ,va s 
perfectly true. H e represented thoroughly to me the con-
ditions as I savv them. I do not recollect whether it was 
the next clay or the day following that or not. As 
result of this conversation I had with Mr. Brooks , as 
a result of the conference I had had in my office with 

40 
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Mr. Saylor of Lamberton & Moffett, as a result of two 
or three telephone conferences I had with Lamberton 
& Moffett' s office-

Mr. Fisher-Your honor, that is not competent 
here . 

Q. You need not continue with that any further. Tell 
us what yon did as a resnlt of the information that you 

10 obtained directly from Mr. Brooks. vVhat advice did 
you give Mr. Brooks? 

A . \i\1 ell, I was concerned, you realize, Mr. Able, 
with the Sun Oil Company as well as with J\/fr. Brooks. 
1\/Ir. Brooks was the agent of the Sun Oil Compan y. 

Mr. Able-As has been said, we are very apt 
to talk too much about Mr. Brooks. The Sun Oil 
Company is also a defendant here and all these 
people we are talking about were representati ves of 
the Sun Oil Company, and I assume that all this 

20 information that he got is on the part of the de-
fendants themselves, the two that are charg ed in 
this complaint. I am very a pt to overlook the fact 
the Sun Oil Company is included here, myself. 

Mr. Herr-]\he testimony is that Lambert on & 
Moffett are Philadelphia attorneys . There is no 
testimony by any officer of the corporation to show 
the relation of Lamberton & Moffett to the Sun 
Oil Compan y. 

(After cl iscussion.) 
30 Mr. Able.-Let me ask the witness wheth er he 
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knows of the relationship of the firm of Lambe rton 
& Moffett with the Sun Oil Cornl)any? 

The vVitnes s-I have testified that they ar e the 
general counsel of the Sun Oil Company. 

Q. Is either Lamberton or Moffett related to the com-
pany by way of office? 

A . I do not know. They are general coun sel of the 
Sun Oil Company . 
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Q. I mean, an officer in the company? 
A. I do not · know. 
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The Court-The c1uest ion as I und er stand it n0vv 
is that an objection is raised to coun sel's advice to 
Brooks being the result of a conference or telephone 
conve rsa tion hdd \vith the Philadelphia counsel of 
one of the defendant s . Now, I am exceedingly 
doubtfu l of advice given upon advice as being a 10 
just ification for that advice. 

l\1r. \ble-He ha s not stated yet ju st exactly 
vvhat the advice wa s. 

Q. Did you give any opinion or advice to Mr. Brooks 
what to clo? Diel you tell him what to do? 

A. T hi s matter wa s placed entirely in my hands as 
local coun sel for the Sun O il Company. I had repre-
sented them before in other matter s and acted as local 
counsel and I was very familiar with Lamberton & 
Moffett as the general counsel and had a lot of dealing s 20 
with them. Now, this matter \Vas placed entirely in 
my han~ls after the report wa s made, by Lamberton & 
~foffett. 

Q. l \ fter these reports you received in formation from 
Mr. Broo ks, is that right? 

\. I hav e so testified. 
Q. U poi1 the receipt of that information from J\fr. 

Brooks what did yo u advise him t o do th er eupon? 
\. That is exa ctly v,rhat I have been attempting to 

say, that after the informati on I received from Mr. 30 
Brooks and after going up and seeing this place I sent for 
Mr. Bi-ooks again and told M r . Brooks that he as the 
rer son with the knowledge of the se events should be a 
complaining witness on the part of the Sun Oil Com-
pany to make thi s complaint against H afner, and Tasked 
him to go \Vith me to a justice of the peace for the pur-
pose of making the complaint. I advised that a com-
plaint should be macle ancl advised Mr. Brooks to sign 
such a com plaint. 

40 
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Q. Do you know whether, by reason of your advice, 
he did make such complaint? 

A. Mr. Brooks accompanied n~e to the office of the 
justice of the peace, and there signed the complaint. 

Q. Do you know, except for your advice, whether 
Mr. Brooks was acting of his 0vvn_ accord in the matter? 

A. Oh, no. Mr. Brooks acted entirely on my advice . . 
10 T was the one who told him to do it. 

Q. Now, this particular advice which you gave to Mr. 
Brooks to make this complaint, was it made entirely 
npon the statement of facts which he made to you? 

A . The statement of facts which he had disclosed to 
me was the entire basis. 

Q. I ask that because I thought I heard you say a 
moment ago you confirmed it by your ovvn observation. 

J\. That is correct. 
Mr. Able-Cross-examine. 

20 
Cross-examination by IVIr. Herr. 
Q. Novv, the advice that you gave Mr. Brooks was 

in the nature of an order, wasn't it? 
A. vVell, onr office tries to he a little more gentle 

than orders. 
Q. \Vell, it was a sugge st ion that had the form of 

an order? 
A. It was left to me what to clo ancl 1 sai d Mr. Brooks 

was the one to make the complaint. 
30 Q. You are the one wh~ decided that the proper thing 

40 

to do was to make a complaint? 
i-\. That is correct. 
Q. You sent for Brooks? 
A. That is right. 
Q. And told him that as counsel for the Sun Oil 

Company you thought that the proper procedure was to 
make a complaint? 

A. No, I do not know as I said that. I have said 
that the proper procedure was to make a complaint. 
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Q. How did you come to pick on Mr. Brooks as the 
man to make the complaint? 

\. .. I was not picking on anybody at all. vVe were 
after information and I had the- employee of the com-
pany \vho was givin g me this information and he was 
the man who had this particular knowledge and was the 
person v,rith the knowledge ·who could make the com-
plaint and veri -f y exactly the facts in the case. 10 

Q. The primary thing you ·wanted was somebody to 
make the corn)aint and \.Vhen you looked over the avail-
able list yon decided Broo ks was the most available man. 

l\1r. Ab le--That is immaterial, if the court 
please. 

T he Court-The quest ion is objectionable , I 
think. 

l\!Ir. Herr-VVill your hon or mind telling- me 
upon what grounds? 

The Ce;urt- -Because I think you are attempting 20 
to put into the witness · mouth things that are · not 
in t·he witness· testimony at all. The testimony so 
far is that acting as attorney for Brooks he advised 
Brooks to make the complaint. There is no testi-
mony that he looked around and found Brooks was 
the most available man to cl~ it. 

lVIr. Herr-That is Yvhat he ans\vered, that he 
sent for Brooks. He sa id he sent for Brooks. 
The re is a very great distinction. He sent for 
Broo ks. Brooks did not go to hirn to get advice 30 
about how to handle this matter, that is, whether 
or not thi s was a criminal affair . He test ified he 
sent for Brooks. 

The Court-\,Vhat difference does it make? 
Mr. Herr-It make s all the difference in the 

world. It shows very distinctly that Brooks had no 
intention of starti ng th is thing v,rhen he made the 
compla int. He did not know a crime had been 
committed. 

40 
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( After discussion .) 
The Court-vVhat difference. does it make where 

it started if it ,vas started unde:i.;-the advice of coun-
sel? That is the very purpose for consulting coun-
sel, for advice on ,,vhat steps to take. 

Q. Yo n assume the responsibility for advising the 
arrest? 

10 A. I suppose all la wye1-s assume responsibility when 
they give advice . 

Q. Yo u assumed this res rons ibility, didn't you ? 
A . I gave the advice , if there was any responsibility 

connected with it. 
Q. All right . Who had talked to you about making 

the arrest? 
A. I have told you that this matter was brought to 

my attention and was left in my hand s. 
Q. But nobod y asked you about making an arrest ? 

20 A. They came to me and asked me to see if there was 
any possible way in which this situation coL1ld be stop)ec!. 
this apparent violation could be stopped, and I made an 
investigation and discovered that statute and conferred 
with Lamberton & 1\/Ioffett and told them an arrest could 
be made. I then sent for Mr. Brooks and got the facts. 
and advised Mr. Brooks to make the complaint. 

Q. Define what you mean by the wo rd "violati on.' ' 
Mr. Able-Vio lati on of what ? 

Q. Yo u used the word "v iolati on .. , 
30 A. I suppose the court would take judicial noti ce of 

40 

the meaning of the word "violation .. , 
Q. We ll, the court may , but I don't. 

The Court-What is the question? 
Mr . Ab le- To define the \Vorel "v iolati on." 
Mr. He rr-As used by the witne ss. He says 

thi s violation was brought to his attenti on, ancl l 
am asking what he means by "v iolation.' 

The Court-vVell, violation of what? 
The vVitness-Of the rights of the Sun Oil Com-
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pany, in having other people camouflage their 
pumps and disgui se their pump s to dispo se of gaso-
line. 

Q. And that vvas the violation-
Mr. Able-Hovv about the violation of the rights 

of the public and violation of the statute? 
:l\fr. Herr-I object. 
T he Court--Proceed, Captain Fierr. 10 

Q. vVhat they consulted you about was the marketing 
ancl sale of ga s that they thought was an imitation of 
their gas, wasn't it? 

A. We ll, I do not think that they thought so. They 
knew the fact from the inve stigation they had . 

Q. That was their conclusion and they called up on 
you? 

A. That is correct. 
Q. An d rather than file a bill in a court of equity or 

file a lawsuit to collect damag es you advised the arrest? 20 
A. I supp o:,e that remedy was left up to me. 
Q. And nobody had ever mentioned arrest, hacl they ? 
A. No . Nobody ever talked to me about arrest. 
Q. Whe n did you discover this 1928 stat ute? 
A. \Vell , I presume within a clay or so after the first 

conference I had ·with Mr. Saylor. 
(i\ .djournecl until Friday, December 12, 1930 , at ten 

o'clock in the forenoon.) 
( Case resumed pursuant to adjournment.) 
T he Court-Mr. Backes was on the stand . 30 
Mr . Herr-I am through with him. 
'rhe Court_:_Call your next witness. 
Mr . Able-Is Mr. Eck in the room? 
(No response.) 
The Clerk-The sheriff told me this morning that 

he ha s not found hint 
Mr. Able-T hen we rest. 
The Court-Have you any rebuttal, Captain 

He rr ? 
Mr. Herr-Yes. 40 
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TV cslcy M ee/;:cr) called for the plaintiff in rebuttal. 
(No response.) 
Mr. Herr-He is und er su1)ra:na by the clefencl-

ants . Have you got Mr. lVIeeker here this morning? 
Mr. Able-vVe subpa:naecl the man but we dill 

not find it neces sary to use him. 
ML Fi sher--He is not here. 

TVilliam Saunders, sworn for the plaintiff in rebuttal. 
Direct examination by Mr. Herr. 
Q. Are you the constable who served the warrant in 

this case? 
A. Yes. 
Q . I show you photograph marked Exhib-it P-12, and 

ask you at the time you arrested thi s present plaintiff 
whether or not the glohe appearing in that photograph 
was on that tank at that time? 

20 A. Yes, the encl tank there. 
Mr. Herr-That is all. 

Cross-examination by Mr. Ahle. 
Q. vVhat is the end tank? 
A . A gas tank 
Q. vVhat kind of a tank is it, what kind of gas? 
A. Why, it is blue gas. 
Q. What kind of gas clicl it look like to you? Diel 

it look like Sunoco? 
30 A. I clo not knmv much about gas. 

40 

Q. Diel you partic ularly notice the appearance of the 
tank ? 

A. I clicl, yes. 
Q . vVhat color .was it? 
A. The tank \\'as blue. 
Q. vVhat color ,vas the gas in it? 
A. Blue. 
Q. Are you familiar ··with the appearance of the usual 

and commonly used gas tanks of the Sun Oil Company? 
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A. No. 
Q. You do not know what they look like? 
A. Well, certainly , I sa \V them. 
Q. W hat is your busine ss? 
A. I am a con stable of Hunterdon County. 
Q. Have you any other business? 
A. Yes, several jobs. 
Q. vVhat? 
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A. I had the mail, from the Lehigh Valley station 
to the post office. . 

Q. \Vhat time in the clay clicl you sen ·e thi s v,rarrant? 
A. About six -thirty. 
Q. In the evening or morning r 
A. In the evening . 
Q. W hat tim e of the year was it? 
A. I didn 't make any note of it. 
Q. W hat wa s the elate that you served it? 

10 

A. I could not tell you that. 20 
Q. D iel day light still ex ist or not? 
A. No , it wa s dark. I had lights lit on the car . 
Q. vVas there anytli.ing about the case that occasioned 

you to pay any particular attention to this tank? 
A. \ Vhen the warrant wa s given to me the justice told 

me that th ere \Vas a complaint made against this man 
and to look around and see what kind of a gas tank it 
was and what the name of it wa s. 

Q. Diel you tell the justice when you came back? 
' A. Yes. 30 

Q. If you went up there -to look at it why are you tm-
able to describe it with moi·e certainty then , that is re-
garding th e globe? 

A. 1--{e told me particularly to look at the globe. 
Q. Yo u clic.l not look at the tank particularly , eh? 
A Yes . 
Q. But yo u clo not know what a Sunoco tank looks 

like ordinarily? 
A. We ll, yes. 

40 
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Q. Diel this look like a Sunoco tank to you? 
A. It was painted the same color I think. 
Q. Did it look like a Sunoco ta1;k to you? 
A. It looked like a gas tank. I am not familiar with 

gas tanks. 
Q. You have seen the Sunoco. Novv, was it similar 

in appearance? 
10 A. I have never investigated it thoroughl y. 

Q. vVas it similar in appearance? 
A : I don't know. 

Willard H afnrr) for the plaintiff, recalled in rebuttal. 
Direct examination by Mr. Herr. 
Q. l\!Ir . Brooks has testified that he did not leave yonr 

place as you came out the door of the place. Is that so 
or isn't it? 

A. That is not so. 
20 Q. Diel you see him leave ? 

A . I seen him leave. 
Nir. Herr-That is all. 

Cross-examination by Mr. Able. 
Q. Didn't you testify on your direct examination that 

you did not know Brooks and had never seen Brook s 
until the tirn.e when you were arre sted? 

A. I did not. 
l\tir. Able-All right . The jury \vill remember 

30 that. 

40 

Mr . Herr-That is what Brooks testified to, Mr. 
Able. 

Mr. AlJle-So did he. 

Le'leris F . .Eggert) sworn for the plaintiff 111 rebuttal. 
Direct examination by Mr. Herr. 
Q. l\!Ir. Eggert, where clo you live ? 
A. Ringoes. 
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Q. How long have you lived there? 
f\. Oh, I guess about , I should say, three month s. 
Q. Where did you live in March, 1930? 
A. Just at that time I vvas living at Ringoes, hut my 

home ,vas in Trenton then. 
Q. Whe re did you live in Apri l, 1930? 
l\. vVell, I was living between Ringoes and Trenton . 

Sometimes in Trenton and sometimes in Ringoes. 10 
Q. Do you knm, r Mr. Brooks? 
A. Yes, I knmv who he is; I kno w him by sight. 
Q. Diel you serve him ,vith some gas clown at this 

0 . K. stat ion. 
A. Yes . 
Q. Diel you hear him testify yesterday that you said 

it was blue Sunoco, or word s to that effect? 
A. I heard him say so, yes. 
Q. Diel you make any such statement? 
A. I did not. 
Q. Diel yen nuke any representations to anybody 

with Ivir. Broo ks of that or a similar kind? 
A. N o. The only thing that I sa id in regard to the 

gas was on the second trip there, when they got the gas 
in a gallon can , the nozzle of the hoze vrnulcl not go in 
the neck of the can and I spi lled a lot of it and he said 
it didn't make any difference, that he only wanted a little 

20 

bit to clean his wife 's dre ss anyway, and he wanted to 
know if it was good for that and I told him I wouldn't 
recommend it on account of the gas being colored. That 30 
was Mr. Ec k made that remark. 

Q. Vv ere you a paid employee at that time of Mr. 
Hafner? 

A . No . 
Mr. Able- No w', i f your honor plea se-I have 

no objection. Let it go . 
T he Court-All right. 
Mr . Herr-That is all. 

40 
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Cross -exam inati on by Mr. Ab le. 
Q. \Nhat is yonr business, 1\/Ir. Eggert? 
A. Chauffeur. 
Q. \iVho do you work for in Ringoes? 
A. 
Q. 
A. 
Q. 
A . 
Q. 

A man named Gray . 
How long have you ·worked for ·him? 
Since September. 
How· long have you known Hafner? 
Oh, I should say three or four years. 
Did you know him before you came to Ringoes? 

A. Oh, yes. 
Q. \ iVhere did he li-ve when you knew him before ? 
A. He lived on the Ring oes-Lamb ertvill e roacl, on 

the same property ·where he lives now , only in a different 
buildin g. 

Q. At the time that the se sales were made from the 
blue pump at his sta tion you were not atta ched to anyone 

20 by way of employment ? 
A. No. no steady employment at that time . 
Q. vVho were you living ,vith then? 
A. I ,vas living most ly in Tre nton , at home. 
Q. vVho were you stay ing viith at Ringoes at the time 

you made these sales ? 
A. I was staying on Jami son · s farm some of the time 

and some of the time at Mr . Hafner's. 
Q. You were stay ing at Hafner's at the time that you 

affo rd ed thi s servic e, when yon sold this gas, weren't 
30 you? 

4C 

A. Just at that present time. 
Q. But you ,vere at the gas stati on there with }faf-

ner, helping him about his busi.ness, vYeren't you? 
A. I was ju st there as a friend. 
Q. Were you helping him-
A . I ,vas not there to help. I was not engag ed for 

any help. 
Q . Were you paying any board to Hafner? 
A . I was not. 
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Q. Yo u \:\·ere a guest at hi s place? 
A. Yes . 
Q. And in the capacit y of hi s gue st you attended hi s 

gas stat ion? 
1\ .. Occasionally . 
Q. "\Vas thi s one of th e occasion s when you attended 

it? 
A. Yes . 10 
Q. And did you do it l)y and with the consent of 

Hafner? 
A No, I ju st stepped out to wait on a customer. 
Q. D iel he object to your doing it ? 
A N o. 
Q. D iel he take the money that you coll ected for the 

ga~ when it was sold? 
A. Yes . 
Q. Diel he tak e the m oney for th e ga s ,;vhich was sold 

to Mr . Brooks? 20 
A. He did. 
Q. D id he make any objection to your having served 

the gas at that time? 
A. N o. 
Q. No w , ,vhen Mr. Brook s came there the fir st tin1e 

who was with him? 
1-\. T he fir st time there were bvo other men w ith him. 
Q. D iel you know ·who th ey were? 
A. I clicl not know at the time , but since I know that 

it was l\1r . E ck and Mr. Connell , I believe. 30 
Q. A nd Mr . Connell is one of the men who wa s on 

the ,vitness stand ye sterday? 
A. Ye s. 
Q. A nd when they first came there you were th en 

Yisiting- and staying as a gue st of l-Iafner? 
A. Yes . 
Q. A nd that vi sit continu ed and you were still stay -

ing there as a guest on the twelfth? 
A. No ; I ha d been aw ay in the meantime. 

40 
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Q. And you hacl come back? 
A. Yes . I was only there for that one clay at that 

time. 
Q. At that time you were again a guest at the Hafner 

house? 
A . I could not say I was exactly a guest there, for I 

did not stay there any length of time at all at that time. 
10 Q. You were staying at the Hafner hou se at that 

time? 
A. I wa s ju st there at that time . 
Q. And you were just there at the occasion s, at the 

time you made this service, too, weren 't you- you were 
right there at the gas station? 

A . Sure , I was there. 
Q. And both on the first and second time s of thE. 

purchase of gas by l\l[r. Brooks you served him ? 
A. Yes , sir. 

20 Q . And both time s you presented or paid th e money 
to Hafner ? 

A. I did . 
Q. N ovv, can you relate the conver sation at the time 

that Mr. Bro oks first drove up to the tank and asked 
for gas? 

A . Be just asked for gas . 
Q. Diel he make any other statem ent ? 
A . I believe he asked me if it \Vas Sun gas . I c.lo not 

exactly recall that. One of the times he did , but I do 
30 not kno-w whether it was that time or not. 

40 

Q. Diel he say anything else? 
A. He asked me i-f it ,va s any good, I believe, or 

·word s to that effect. 
Q. \;\!hen, the fir st or second call? 
A . I cannot say which. 
Q. vVhen he asked you if it was Sun gas what clid 

yo\1 tell him? 
A. I told him I did not think so. 
Q. And which time was this? 
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A. I cannot say . 
Q. Do you recall 'Nho ,vas with him when he came 

there the second time ? 
;\.. T he same three v.rere together. 
Q. T he same three men? 
A. Y es, sir. 
Q. "\iVhat was said to you at that time when they 

drove up to the pump for ga s ? 10 
A. That is the time they got the gas in the gallon can 

and they asked me if it ·wa s all right for cleaning. 
Q. W hat did they say before they procured the ga s 

in the gall on can? 
A. T hey only asked for gas in their tank. 
Q. Ho w is that? 
A. T hey only asked for gas in their car. 
Q. Diel you serve them? 
.A. I did. 
Q. W hat else did they say? 20 
.A. I think l\1r. E ck a sked for ga s in the can and when 

I spilled the ga s they said it did not make much differ-
ence, they only wanted a little. 

Q. Wa s that all he said? 
A. H e a sked if it wa s good for cleaning his wife's 

silk dr ess and I said I did not think so, I would not 
recommend it, on account of it being colored ga s. 

Q. T hose two times are not the only times that you 
served ga s fr om tank s of Mr. Hafner? 

A. Oh, no. 30 
Q. Yo u have done it numbers of times? 
A. Several times. 
Q. \ Vhenever you ,vere at the Hafner place you as-

sisted him by ,,vaiting up on customer s that came to hi s 
station, isn't that true? 

A. T hat is right. 
Q. A nd Mr. Hafner always accepted your service s 

and too k the money for the gas that you sold? 
A. Y es. 

40 
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Q. Diel he pay you for your services at any time ? 
A. No, sir. 
Q. vVell, you had your board c;lidn't you? 
A. vVhat board I got I had there, yes. 
Q. You did not pay for that, did you? 
A. No. 
Q. And to that extent you rece ived remuneration . 

10 didn't you? 
A . vV ell, I guess you might call it that. 
Q. Now, have you told us all that was saicl by these 

three men or either of them when they came to that 
tank on the third and twelfth of March, last? 

A. I think so, to the best of my knowledge. 
Q. Do you recall one of the gentlemen at the time that 

they purchased the gallon can remarking that they were 
representing the Sun Oi l Company? 

A. I don't recall that, but a time later they dicl make 
20 that remark. 

Q. When was that time later? 
A. I think it ·was the clay Mr. Backes was with Mr. 

Brooks when they stopped there. They just stopped 
there and asked me a question or two and went on. 

Q. Have you ever served any gas to Mr. Brook s 
when Mr. Backes was \vith him? 

A. No, sir, not to the best of my kn0vvledge . 
Q . Have you ever had a conversation with Mr. 

Backes at any time? 
30 A. No, sir . 
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Q. Then how are yon able to say you think it \vas 
that clay when you were informed that they wer e rep-
resenting the Sun Oil Company? 

A. Because Nir . Brooks told me that they were from 
the Sun Oil Com pany at that time. 

Q. vVere you talking with Nir. Brooks on the clay 
that Mr. Backes "\vas with him? 

A. Only vvhat l have already told you. 
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Q. Have you ever seen Mr. Backe s stop at that sta -
tion where that tank was? 

A. Only at that time. 
Q. Diel they stop there? 
A Th ey stopped right at the pump. 
Q. Ancl clicl he get out? 
A No , sir . 
Q. Diel he talk to you at all? 
A. No, sir. 
Q. Did Brooks talk to you? 
A. Yes, sir. 
Q. W hat did he say? 
A. H e just told me he was a representative of the 

Sun Oil Company, or words to that effect. 
Q. W hat else did he say? 
A. I cannot exact ly remember but I believe he asked 

me if ,:ve were sel~ing that for Sun gas. 

10 

Q. Yo u are sure that is the time Mr. Dackes was 20 
,rith him? 

A. He said, "Is that Sun gas there?" 
Q. You are sure .that is the time Mr. Backes was 

with him? 
A. Yes, I am positive of that. 
Q. Diel M r. Brooks get out of the car? 
A. He never got out of the car. 
Q. Ancl Mr . Backes sat along side of him? 
A. Yes. 
Q. And heard him ask you that? 30 
A. I believe so. 
Q. And heard him tell you h e was a representative of 

the Sun Oil Company ancl ask you if that ·was Sun 
oil? 

A. Ye s. 
Q. Are you sure about that? 
A I am positive of it. 
Q. Are you also as positive that nothing wa s said 

to you about the ga s you were serving being Sun Oil 
g·as on March second and hvel fth? 40 



252 JOSEPH HYLAN-RT~CALLED .. 

A. Yes. I believe I was asked if it was Sun gas. 
They either asked me if it was Sun gas or what kincl 
of gas it was. 

Q. And are you sure that was the time when Mr. 
Dack:es and Mr. Brnoks were present? 

Mr. Herr-I ask to have the questi on before 
that read, so the witness is not confused . Mr. 

10 A ble is now asking the question a different way. 
The Court-I think that question is plain enough 

as it is, Captain Herr. If the witness does not un-
derstand it he may say so. 

( Last question reacl.) 
A . I am quite sure of it. 
Q. And are you also certain that that is the only 

time when any question was put to you as to whether 
the gas you were selling was Sun Oil gas? 

A. No, I am not. I told you that I th ink that they 
20 asL-ed me on a previous occasion. 

Joseph H 31lan) recalled. 
Mr . Able-Are yo u caliing lVIr. Hylan on the 

subpcena that was presented by the defendan t or 
have you subpcenaed him? I \Vant to know the na-
ture of the examination. 

Mr. Herr-Since 1\fr. Ahle has sugg ested it, it 
is further cross-examination. 

Mr. A ble-If it is cross-examination that is one 
30 thing and if it is direct examination that is another. 

40 

The Court-1'hen it is not rebuttal? 
Mr. Herr-Since Mr. Able has sugge sted it, I 

vwuld ask permission to use the witness for fur -
ther cross-examination. 

Mr. Able- H he is using him for further cross-
examination we want to know, and it will be for 
the court then to rule upon the que stion. We want 
to know for what purpo se the witness is produced. 

Mr. Herr-I refuse to answer counsel. 
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The Court-You have called him. Now, is he 
called for rebuttal or are you asking the privilege 
of furt her cro ss-examin ing him? 

l\,[r. Herr--I am asking the privilege of further 
cross-exam ining him and they apparently have not 
granted it. 

The Court-I have not heard you ask for it 
until now. Now, vvhich is it? Are you calling this 10 
man as your ovvn witness or do you ask the priv -
ilege of furthe r cros s-exam inati on? 

Mr. Herr-Further cross-examination. 
Mr. Able-That is for your hon or to decide . 

Tt is discretionary with the court. 
The Court-( After discussion.) Proceed. 

Further cros s-examination by Mr. Herr. 
Q. I interrogated you yesterday concerning a conver-

sation alleged to have been had between you and Mr. 20 
Brooks on the third clay of March at your place at 
Flemington, New Jersey. I failed to ask you whether 
or not at that time yon told l\!Ir. Brooks that you had 
received severa l complaint s against this Hafner tank. 

A. No , I did not. 
Nfr. Herr-That is all. 

By Mr. Able . 
Q. But you did recall that you did complaii1 to l\fr. 

Brooks? 30 
A. I complained to Mr. vV right the first time I sa \;<,,r 

it. 
· Q. Did you make complaint to l\fr . Brooks follow-
ing your complaint to Vv right? 

A . vVhen Mr. Brooks came in. 
Q. Yo u told him yon did not want that tank clown 

there? 
A. If it was a Sun Oil Company tank I did not want 

it there. 
40 
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Q. You were under the impre ssion it was when you 
were talking to him? 

A. Yes, when I wa s talking to ~1r. \Vright. 
Q. VVhat impres sion did you have when you were 

talking to Mr. Brooks? 
A . I knew different then. 
Q. vVho had told you differently? 

10 A. Mr. Wright. 
Mr. Ahle-That is all. 
:J\fr. Herr-vVe rest. 
Mr. Able-Is Justice \Veb te r in the room? 
The Court-Yes. 

George TV ebstcr, recalled for the defendant s 111 snr-
rebuttal. 

Direct examination by Mr. Able. 
Q. Mr. vVebster, you are a ju stice of th e peace m 

20 this county? 
A. Yes, sir. 
Q. And are the justice of the peace who issnecl the 

·warrant up on which Mr. Hafner was arre sted in the 
criminal proceeding, is that true? 

A . Yes, sir. 
Q. vVho served the proce ss from your ma gistrate 's 

office? 
A. Mr. Saunders. 
Q. Have you been in the courtroom and did yon 

30 hear Mr. Saunders give his testimony? 
A . I hear d part of it . 
Q. Diel you hear Mr. Saunders say that at your direc-

tion he had exan1ined the pump at the station of Hafner·? 
A . I under stoo d him to say that he looked at it. I 

did not hear him use the ·word "examined ." 
Q. Diel you hear him say that he examined it at your 

directi on? 
A. No. I did not tell him to examine it. I told him 

to look around and see ·what he saw, and see if it was 
4C a hlue tank with blue gas. I under stood he said he did. 
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Q. ·when he came back did he make any report to 
you? 

A He said it was a blue tank and blue· gas and he 
said that was all he knew· about it, when he came back. 

Q. Diel. he say anything about the name on it? 
Mr. Flerr-That is objected to . I do not see 

\\·here conversations between this vvitness and the 
constab le are at all legitimate here. I think we 10 
have reached the point where we can stop. 

The Court-I do not see what prohibitive value 
that would have, anything the constable may have 
said to the justice of the peace. 

Q. Diel Mr. Saunders say that this tank had the name 
((Genoco" on it? 

Mr. Herr-I object to the question. 
The Court--How is that evidential, Mr . Able? 

Q. Did Mr. Saunders tell you that the tank had a 
globe with a name on it? 

Mr. He rr -I object to that. 
The Court-I do not see that what the constable 

said to the justice of the peace ha s any prohibitive 
value. 

Mr. Able-It has in this way. 
The Court-Well, how ? 
l\Ir. Able-As to the truthfulness of the vvitness. 
( Afte r discussion.) 
The Court-I suppose the question is admissible 

20 

as test ing the credibility of the witness. 30 
Mr. Herr-M~y I note an exception? 
The Court-Yes. I will permit the quest ion. 
Mr. Herr-I object to the question upon th e 

groun d that it is hear say testimony, that it is not 
material to the issue, that it is not proper rebuttal ; 
and that, at the most, it is refot ing an issue not 
direct ly in point but collateral to the main trial and 
not admi ssible under any circumstances . 

40 
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The Court-I will overrule the objection and 
permit the question on the ground that it is an 
attack up on the credibility of the previ ous witness. 

T he \Vitness-N ow what ·was the question? 
( Last question rea c1.) 

A. He did. 
Q. T hat it had no globe, do you say? 

10 A. T hat it had a globe on it. To the best of my 
recollection he told me it had a globe on. 

Q. D iel he say there was no nam e and that the tank 
was blue ? 

A . He sa id the tank was blue and there was no name 
011 the tank but it had a globe on with a nam e 011. Thclt 
is the best of my recollecti on. 

Mr. Able-That is all. 
l\!Ir . Herr-That is all. 

20 I-I crbert TV. Ba e hes, reca lled for the defendants in snr-
relmttal. 

D irect exa minati on by Mr . Able. 
Q. Mr . Backes, you heard the testimony of Lewis 

Eggert? 
A. Yes. 
Q. A few moments ago? 
A. Yes. 
Q. ·w herein J\!Ir. Egger t testified that you together 

with Mr . Brooks stopped at the 0. K. stati on and that 
30 in your presence Mr . Brooks inquired whether it was 

Sun Oil that they were selling in that tank. Is that 
true or un tr ue ? 

40 

A. No, it is not true. As I testified on my clirec.t 
examinat ion, ·we went by the place in a car-

Mr. Herr - I sup pose the question ha s been an-
swered . 

The vVit11ess- '\t\T e did not stop-
Mr. Herr-I object to what the witness has said 

and ask to have it str icken out. 
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The Court-The ansvver may be stricken out ex-
cept the portion, "No, it is not true." 

Q. Diel you and Mr. Brooks entirely stop at that 
station anc.l talk to anyone that clay? 

,\. We did not. 
l\fr. Able-That is all. 
M r. Herr - That is all. 

1 f'a rr cn F. Bro ohs, recallecl for the defendants in sur -
rebuttal. 

Direct examination by Mr. Able. 
Q. Mr. Brook s, clic.l you hear the te stimony given by 

Lewis E ggert ? 
A. I did . 
Q. Diel you hear Mr . Eggert testify that you inquired 

of him as to vvhether Sun O il was be ing exposed to 
sale or sold ·from a blue tank on the 0 . K. Service Sta-
tion premi ses) in the presence of Mr. Dackes? 

A. I did. 
Q. Ts that true or untrue? 
A. It is not true . 
Q. Diel you at any time talk with Mr. Eggert in the 

presence of Mr. Backes? 
A. No , I did not. 
Q. Diel you entirely stop at the 0. K. Service Sta-

tion when l\!Ir. Backes was in your car? 
A . No , sir, I did not. 

Cross -examination by Mr. Herr. 
Q. \tVell, now, kt us know just how fast you went 

by that station? 
A. A reasonable rate of speed._ 
Q. I clicl not ask you that. I asked you how fast? 
A. I probably slmvecl clovm to ten or fifteen miles 

an hour . 
Q. Diel you go off the concrete? 
A. I cannot recall vlhether I clicl or not. 

10 

20 

30 

40 
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Q. You seem to be able to recall this conversation-
The Court-No; he recalls · the lack of it. 

Q. Diel you go off the concretE; or didn't you? 
A. I cannot recall. 
Q. Then you do not know what speed you went by> 

do yon? 
A. I know on that occasion ·we slowed clown so that 

10 2\fr. Backes could observe what he wanted to observe 
about the 1~nrnp. 

Q. You went there for the purpo se of observation . 
Now tell me. ·whether you \vent off the concrete or 
whether you did not? 

.L\ . .I. C'annot answer that truthfully, ·whether we clicl 
or not. 

Q. \;Vhere did you go that clay after you left the 
I-Ia fner place ? 

A. To Lambertville. 
20 Q. ·where did you turn around? 

Mr . Able-If your honor please, I think that-
A Lambertville. 

l\llr . Able-- -that. counsel is again beyond 1he 
sccpe of the examination. 

The Court-Yes . 'rhe question ha s been an-
swered . You may test the testimony of the ,vit-
ness heretofore given vlith respect to what they clicl 
at the station, hut I think it is entirely immaterial 
as to what transpired thereafter. 

30 Mr . Herr-This is for the purpose of testing 

40 

his recollection. 
The Court-I sha ll not permit you to go very far 

in that. 
Mr. Herr-I will be very brief. 
The Court-All right. 

Q. You went then to Hafner's station from Trenton. 
didn't you? 

A . \A/ e came from Trenton to Ringoes and went 
from Ringoes past the station to Lambertville. 



W ARRV:N F. BROOKS-R.8CALLED-SUR-REBU1''.t AL. 259 

Q. \Vhere did you turn around? 
A. In Lambertville. 
Q. How did you come up from Trenton? 
A. Through Pennington. 
Q. And you \vent to Ringoes, is that correct? 
A Yes. 
Q. Ancl then you macle the swing and went direct 

to Lambertville ? 10 
A. That is correct. 
Q. \t\!hat clicl you do ·when you turned around at ' 

Lambertville? 
A 'vVe came back past it. 
Q. Then instead of stopping at the station, what you 

did was make two visits, one each way? 
A. vVe slmvecl clown vvhen \Ve went past. 
Q. Ancl still you are unable to say at what speed you 

\\'ent by there? 
A A slow rate of speed. 20 
Q. \iVhat clay was it that you and Mr. Backes were 

there? 
A The fourteenth of April. 

The Court--Ts that all? 
l\!Ir. Herr-I am through. 
~Ir. Ahle--\V e are through. If your honor 

please, I desire to make a motion for a clirection of 
verdict. 

( Court and counsel retire to chambers .) 
Mr. Able-If your honor please, the defendants 30 

feel they are entitled to a direction of verdict, and 
we vvoulcl briefly state the grounds to be: 

First: The same as urged on the motion for 
nonsuit , failure to prove the circumstances under 
which the prosecution v,ras instituted. 

Second: Failure to establish that defendants 
made the complaint maliciou sly or \,vithout reason-
able or probable cause. 

40 



260 \V: \RR 8N F. TIROOK S-R:8CALLBD-SUR -R EDUT1'AL. 

Third: That the testim ony , undispute d, is that 
all mat erial facts were submitted to counsel before 
criminal complaint was macle, a nd that defendants. 
were ju st ified in makin g the complaint on advice of 
coun sel. 

Fo urth : That the fact that an indict ment wa 
found by grand jur y precludes recovery because 

10 the indictment is pri111a fnci c proof of probable 
cause. 

The Court-I hav e already pas sed upon your 
fir st two gro uncls, hav e I not? 

Mr . Ahle--Yes. There is another ground that I 
omitt ed t o stat e : That the plaintiff ha s entirely 
failed to carry his burd en of th e proof of want 
of probabl e cause on the part of the defendants, 
and that there is an absolute failure, in fact a fail-
ur e to such an extent that the case ought not to 

20 be presented to the jury , because of the great pre-
ponderanc e of the evidence against the charg e or 
allega tion of the plaintiff . 

A nd because th e result of the preliminar y ex-
amination before the ju stice as a magistrate was 
prima faci e evidence of probable cau se unless the 
same has been overth rown by any testimony that 
the act ion of the magistrate ,vas obtained by im-
proper means or false testimony, and that no such 
attempt has been made or undertaken hy or on 

30 the part of the plaintiff. 

40 

( Af ter argument.) 
'rhe Court-The motion 1s over rul ed with re-

spect to the fir st tw o grounds becau se they ·were. 
already passed upon in the mot ion for a nonsuit. 

\ i\Tith respect to the ground urg ed that a com-
plaint was i sued after an invest igati on by the 
justice of the peace and that an indictment was 
found, non e of the jmi sdiction s go further than 
to hold that they are prima facic evidence of lack 
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of probable cause and it would be for the Jury 
to say whether that presumption, even though it 
existed in this suit, had been overcome by the 
testimony . 

Now, with re spect to the other reason urged , 
namely, that a complete and full disclosure wa s 
rnacle to coun sel and that coun sel advised the pro se-
cut ion, it seems to me that under the te stimony 10 
as it exist s in thi s ca se there are disputed que s-
tions of fac t sufficient to ju stify its submi ssion to 
the jury on that question, of whether or not a 
compl ete ancl full disclo sure \vas made. 

So that th e motion for a dir ected verdict is over-
ruled. 

Mr . A ble- If your honor please, I ·would like 
to take an exception to your honor's decision as to 
the fir st point named, as to the seconc.l point, as to 
the third ancl fourth point s anc.l as to ail the other 20 
point s, respectively. 

'I'he Court - Note an exception. 
( Court and coun sel return into court.) 
( Mr. Able summed up for the de-fendant s.) 
( ]\Tr. Herr summed up for th e plaintiff.) 

CHARGE 

'J \he Court (Eldredge, J . ) _!_Members of the Jury : I 
,rnnt to say to you in the very beginnin g that I con1- 30 
mend you for your patience in listening to this rath er 
lengthy case ,vhich ha s extended ov er a perioc.l of ap-
proximately four clays, and I am sure from the att ention 
that you have already given that it is going to receive 
your careful att ention after you have received my charg e 
ancl have r etired to your room to deliberate. 

W illard H afner, a s plaintiff , has brought suit against 
vVarren F. Brooks and the Sun Oil Company to recover 
damages for injuries allegec.l to have heen sustain ed 

40 
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through the criminal prosecution of the plaintiff H afner , 
under a complaint made by Drooks and alleged to have 
been made for and on behalf of the Sun Oil Company, 
as its officer or agent. 

The pleadings admit that Drooks made the complaint 
as agent for the Sun Oil Company on the fifteen th 
clay of April, 1930, so that in rendering your verdict 

10 it should be for no cause of action as respect s both 
defendants or your vetclict should be against both de-
fendants, against them jointly, and not so much again st 
one and so much against the other. If you find any 
amount clue the plaintiff for the injuries which he alleges 
he suffered, that amount ·would be against both defend-
ant s, as I have already stated. 

I want, if I may, to point out to you jnst exci,ctly 
what this , case means and upon what it is based. Per -
haps counsel has already clone that clearly enongh for 

20 you to understand it plainly, but I feel obliged to state 
to you, in addition to what they have already saicl, that 
you are not to determine to-clay vvhether or not Hafn er 
sold the Sun Oil Company's gas. That is not the ques-
tion involved. The question for you to decide is whether 
or not Brooks had rea sonable ground to believe that the 
statute under which the prosecution vrns brought was 
being violated in that through camouflage or othenvi se 
he was exhibiting for sale gas that ·would deceive people 
into believing that it ,vas the Sun Oil Company's ga . 

30 N ow I reiterate or repeat my statement that you are not 
called upon to determine whether or not Hafner, the 
plaintiff, wa s actually selling the gas in question. 

40 

In ord er for the plaintiff to recover in this case he 
mu st pr ove by a pre ) onc.lerance of the evidence thre e 
things. Fir st, that the pro secution of which he com-
plain s wa s ended and that he was duly discharged. In 
the second place he must prove that the defendant s 
instituted the original proceedings without rea sonable 
or probable canse for so doing. 
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In the third place, if the pla intiff 1s to recover he 
must prove by a preponderance of the evidence that the 
defendants were actuated by a malicious motive. Those 
three things are essential to be proven by the plaintiff 
before he is entitled to recover damages in this case. 

Now, taking those up in order, the first one to \.vhich 
I referred, that the prosecution upon v,rhich the plaintiff 
relies was ended and that he was duly discharged is not 10 
oniy proven but is not denied and is admitted by the 
defendant s in this case. There can be no question about 
that element necessary in the proof. So that I say the 
plaintiff has discharged the burden placed upon him re-
specting that requisite in his proof. There is docu -
mentary evidence before you proving conclu sively that 
fact, in addition to the fact that the prosecution and 
the acquittal _ by a jury is not denied . 

Resre cting the other t\vo elements essential to the 
proof the nntter is not so simple. l\!Ialice and lack of 20 
probable cau se, while they are separate elements requir-
ing to be proven, are more or less associated ancl con-
nected \vith each other, for if there be no probable cause 
malice may be presumed. Before discussing the question 
of probable cause \.vith you I think I ought to call your 
attention to the statute under which the orig inal prose -
cution ·was brought. It is entitled Chapter 116 of the 
Laws of 1928, and reads as follows: 

"It shall be unlawful for any person, firm, partner-
ship, assoc iation or corporation, their agents and serv- 30 
ants, to sto re , sell, expo se or off.er for sale, or sell, in 
any manner whatsoever, or aid or as sist in the same, 
any liquid fuels, lubricating oils or other similar prod-
ucts, so as to deceive or tend to deceive the purchaser 
thereof as to · the nature, quality and identity of the 
same, by false representation or by subst itution, mixing, 
or adulteration thereof, or by the use of false or fictitious 
names, er by the use of disg ui sed, camouflaged or 
falsely labelled containers, tanks, pumps or other dis-
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tributing equipment, or by irnitating the design , symbol, 
or trade name under which recognized br_ands of such 
products are generally marketed; provided, hmvever, 
that this act shall not prevent any person, firm , partner-
ship, association, or corporation, their • agents and serv-
ants, to store, sell, expose or offer for sale, .or sell any 
such fuels, lubricating oils, or similar products under 

10 a trade name, symbo l, sign, or distinguishing mark 
adopted and used by such person, firm , partnership , as-
sociation or corporation in good faith, if such trad e 
name, symbol, sign or di stingui $hing mark is not de-
ceitfully simi lar to that already in general use by any 
manufacturer of such products .'' 

] t was under that statute, as I have read it to you , 
that the original prosecution in thi s case was brought, 
the com plaint alleging a violation thereof. Of tha t 
charge the plaintiff ·was acquitted, as I have already 

20 state d to you. The acquittal of the plaintiff , how-
ever, will not of itself charge the complainant with 
liability for damages for having brought the original 
charge. 'I'he defendant s are not liable in this case un-
less they made the alleged charge without probable cause 
and with malice. So I repeat to you that the acquittal 
of the plaintiff will not of itself charge the complainan t 
with liability and damages for having macle the charg e. 
'fhey can only be liable provided the plaintiff has proven 
that the charge was made without probable cause and 

30 ,vith malice . 

40 

Probable cause means the ex istence of certain fact s 
ancl circumstances as would excite the belief in a rea-
sonable mind, acting on the facts within the knowled ge 

. of the prosec utor, that the person charged was guilty 
of the crime for which he was prosecuted. It is a rea-
sonable ground of suspicion supported by circumstanc es 
sufficiently strong in themseh-es to warrant a cautiou s 
man in the belief that the person accused is guilty of 
the offense with \vhich he is charged . It does not clepencl 
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upon the actual st ate of th e case, in point of fact, but 
upon the honest and r easo nable belief of the party prose-
cutii1g. The complaint may be false, bnt if you believe 
under the proof that the affiant, which would be Brooks 
in this case, had reasonable anc.l probable cau se to be-
lieve it an action for malici ous prosecution will not lie 
a11cl your verdict should be no cause of acti on. · To dis-
charge the defendants from liability for th eir act s there 10 
must he a rea l belief in their truth or a rea sona ble 
ground for that beli ef. Mere belie f of . it self is not 
enough. T here must be reasonable ground for the he-
lief, and they must exercise the caution exercised by 
men ordina rily in such circum stance s. Now, ·with the se 
principles in mind , I want you to consider th e fact s 
and for your selves determine vvhether Broo ks had rea-
scnahle grou nd s to believe that Hafner had violated 
the statute in que stion, the statut e which I have read 
in your hear ing . in that he had exposed or offered fo r 20 
sale or so ld ga soline in such a manner that it tendecl 
to deceive or did deceive purchaser s, and that he did 
so by the use of camouflage or false labelled containers , 
tanks, pumps or other clistributing equipment. 

Novv, I say I ,vant you to consider all the evidence 
in this case and then det ermine whether or not th e 
plaintiff has home the burden of proof , of susta inin g 
his allegation that Brooks wa s not ju stified in believing 
this or that he had rea sona ble cause to believe that Haf-
ner had violat ed the stat ute in quest ion. 30 

I am not going int o detail with re spect to the evidence 
\rith you because I assum e that your memory is as 
good as mine, and, in th e seco nd place, I am not going 
to because the consideration and recollection of the evi -
dence is ent irel y ,,vithin your province, and in the end 
anything which I may say with respect to the ev iclence 
\\'cnlcl not he binding upon you. It is my province to 
give you the law involved in the case . A ny comment 
\\'hich I ~nay make up01i the ev idenc e would net be bincl-
mg upon you. 40 
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I ,vant, however, to call your attention to the salient 
points in the testimony as it has been given during the 
la st four clays in thi s trial. I th~11k I need say nothing 
more on the que st ion of the criminal proceeding s. The 
records of those are before you and are to be taken 
with you into the jury room and are for your consid-
erati on. 

10 There was one mi sstatement, I think , made by counsel 
for the plaintiff in the case, that ,vas probably inadver-
tent ly made. . My own recollection is that he said the 
comp laint vrns made within ten days of the time that 
the tank was installed. I think you will find that the 
record will show that the tank was installed about the 
. econd of l\/Iarch, wh ile the comp laint wa s not made until 
approx imat ely about the fifteenth of Apr il. 

Mr. Herr-If the court please , I meant to say 
th e offe nse alleged ,vas within ten day s. 

20 The Court-v Vell, I make that statem ent now. 
You may recall what it vvas, but I want th ere to 
be no misund erstanding abo ut ·what the facts were 
by reason of anything which ma y have been said 
by coun sel. 

No w, so much for the record of the criminal proceed-
ing. It ha s appeared in the testimony that was given 
you by the witn esses on th e stand th at the pum p in-
stalled there was a \/\/ ayne pump, the same kind , in 
form, that was used by th e Sun Oi l Compan y; that it 

30 was painted blue and yellm,v; that there wa s no top upon 
the pumt) ; that no name was placed upon its side; that 
it contained blue gasoline, and you al so have th e testi-
mon y of the def enda nt Brooks to the effect that from 
that tank ther e was sold him on two occasions blue gaso-
line which was repr esented to be the Sun Oil Company 
gas. He says Egger t admittedly sold the gas. The witness 
Egge rt , who admittedly sold the ga s, in his testimony 
denies having repr esented that the gas was Sun Oil 
Company ga s , but he clicl, as I recall it in his te stimony, 

40 
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admit that the question was asked him, w ith out giving 
what his an swer wa s except as to the additional gallon, 
which he said he told them was not fit to use for cleaning 
clothes by reason of the dye that v,ras in it. 

Now, there is other evidence for your con siderati on. 
such as photograph s which were admitted for a particn-
lar purpose; that is, for the purpo se of shov,,ing the 
location of the tank in que stion. You will r ecollect in 10 
your consideration of the photographs that it does not 
show the exact cond ition that ex isted prior to the alleged 
purchase. That has been explained to you in the testi-
mony. There are also certa in letter s for your consid-
eration, which were introduced not to prove the truth 
of the fact s stated in them , but merely for the purpose 
of showing the effort that vvas put forth by the defend-
ant Brooks before the comp laint was made, in order to 
show that he had probable cause for taking th e action 
which he · did take. And then there wa s introduced in 20 
evidence two nevvspaper articles. I want to say just a 
\\·ore! concerning; that, becau se they were introduced ·also 
not -for the purp ose of pro ving th e truth of the fact s 
contained within them, but one of the elem ents of dam-
age alleged to have re sulted in this case was the loss 
of reputation, and th e new spaper article s were admitted 
purely fo r the purp ose o f showing that the criminal 
prosecuti on had been given wid e publication, that either 
tending or not tending, as you may think , to affect the 
man's reputation. 30 

Now, I shall mention, I think , no more of the evidence. 
J merely wanted to point out to y·ou a few of the salient 
facts. Y ou are to con sider all of th ose and determine 
for your selves whether the de fendant Bro oks did belie ve 
that the statute wa s being vio lated or wh ether he had 
reasonable and probabl e cau se for so believing. If he 
clicl, your verd ict should he no cau se of action . If he did 
not have such probable cau se, then your nex t question 
is to determine whether th ere was rnali ce. I have al-

40 
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ready indicated to you that malice and lack of probable 
cause are some"\-vhat alike, but they are not one and the 
same. :Malice mu st be proven . but not, how ever, be 
proven by direct evidence. It may be in fen-ed from all 
the facts and circumstances, and among other things, it 
ma y be inferred from a lack of probable cause . Bear in 
mind , then, that the two are not the same. Both must 

10 be found, but one can be in fer red from the other. Lack 
of probable cau se is not malice but is evidence of malice 
and malice may be in fer red from it. Our court s have 
defined malice as the intentional doing of a wrongful 
act without just cause or excuse. It may be a careless 
or wanton disregard for the rights of others or the 
doing of an act complained of without ord inar y pru dence 
or discretion, which per sons of sufficient age and sound 
mind are presumed to have. If you find there ·was a 
lack of malice as I l~ave defin ed it , again your verd ict 

20 should be no cau se of action. 
On the othe r hand , if you find both a-lack of probable 

cause as I have defined it and malice as it has been defined 
to you, then ther e is another circumstance for your 
con sideration . Our la\v provides that if the pro secution 
was in stituted in reliance upon advice of coun sel and in 
good faith therein after all the material facts were dis-
closed to counsel, it is a comp lete def ense and the plain-
tiff cannot reco ver. There ha s been some suggestion by 
way of argument that the att orney who dicl the advi sing 

30 in this case repre sented the Sun Oil Company. In the 
jud gment of the court, that ha s littl e material force for 
your considerat ion, th at inference or that fact. The 
que st ion for yo u to dete rmine is vYhether or not thjs 
defendant Broo ks acted up on the advice of connsel. 
whether it be counsel for the Sun Oil Company or other-
wise, a her he had mad e a full disclosur e of all of the 
fact s to counsel. H the defendant fairly states th e facts 
in his 1~ossession to counse l and is advised that he has 
a right to make a comp laint an action will not lie again st 

40 
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him. Now that principle, as I have already indicated, 
has its application to the present case. The defendant 
Drook::; alleges and has testified that he disclosed to coun-
sel for the Sun Oil Company, . Mr . Backes , fairly and 
honestly all the facts in his possession, and in addition 
to that , took Mr. Backes to the 0. K. station that he 
might, himself, verify his statement s. If you find that 
Brooks did fairly state all the facts in his po ssession 10 
to _Mr. Backes and that l\!Ir. Dack.es advised that a com -
plaint be made , that is a complete defense and again 
your verdict should be no cause of action. If the -facts 
were not honestly and fairly stated to counsel, then his 
advice ,~;ould be no defense. 

In the beginning of my charge I used the term "pre-
ponderance of evidence" and stated that the plai f1tiff 
must prove the elements nece ssary to recover by a pre-
ponderance of the evidence. By that is meant the 
greater weight of the believable evidence. In other 20 
words, it is for you to weigh the evidence presented by 
the two sides in this controver sy and then determine 
whether the greater ·weight of the evidence -favors the 
plaintiff. If it does, he may recover; if it does not, he 
cannot recover. By the greater vveight of the evidence 
we clo not mean the greater number of witnesse s ; ,ve 

- are talking about quality rather than quantity. It is not 
the greater amount but the greater weight to which \Ye 
refer. And in order that there may be a recovery the 
plaintiff mu st sustain his ca se by the greater weight 30 
or by a preponderance o-f the evidence. 

Now, there is one more matter to ,vhich I want to 
call your attention, and that concerns the question of 
damages. There are two elements of damages that ap-
pear in the proof. One is for los s of business. The 
plaintiff has testified that following his arrest the sale 
of Genoco gas fell from two thousand ga11ons per month 
to five hundred gallons per month, and that he made a 
prcfit o f from two to four cents per gallon. He also 
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testified that shortly after his prosecution the Stanclarcl 
Oil tanks were taken out, from which he suffered an 
aclclitional loss. He also says that he suffered a loss by 
reason of his loss of reputation, that is, a loss of busi-
ness. So that there is that first element concerning the 
loss of business to which I have referred and have given 
you figures as they were testified to in the case, and 

10 then there is the second element, loss of reputation. 
There has been no evidence introduced in the trial with 
re spect to what the reputation of the plaintiff was prior 
to the criminal prosecution. It is, however, a presump-
ti on of law that a man has a good reputation until it 
is proven other-wise. 'T'he plaintiff seeks ~lamages for 
the loss of reputation. I can give you no yardstick by 
w hi~h you can measure that. A good name, however, 
has value, and if it has been injured, if thi s man has 
lJeen injured in his good name and reputation, he would 

20 be entitled to compen sation therefor. There is one other 
element of damage s and that is this, that in cases of 
this kind, wher e there is actual malice found, not merely 
malice inferred, but actual malice found, such as abuse 
and injury, then such malice as that contains the ele-
ment s which ju st ify an a·ward of punitive damag es ; so 
that if you find there was an intentional injur y inflicted 
up on this man you are ju stified in finding some sum in 
the nature of punitive damages. Damage s, like the 
other element s in the case, however, must be proven by 

30 the pr eponderance of the evidence. The plainti ff as-
sums the burden of proving all his damage s, what his 
damages ,vere, as ,vell as improving that he is entitled 
to damage s at all. 

'40 

I have been asked to charge you as follows, hy counsel 
for both the plaintiff and the defendant s: 

~I'he first reque st is refu sed becau se it is alread y coY-
erecl in the general charge. 

Mr. Herr- -\tVhich one is your honor referring 
to now? 
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The Court-The plaintiffs reque sts . The fir st is 
refused because it ha s already been covered in th e 
genera l charge. 

The second re fu sed fo r the sam e reason. 
The third, "Nov ,', int enti onally to do that which is cal-

culated in the ordinar y course of events to damage , and 
\\'hich does in fac t damage an ot her in that other per son' s 
property or trade, is actionable if clone without ju st 10 
cause or excuse . SL,ch intentional action when clone 
\\'ithout j USt cause or excuse is ·what the law calls a 
malicious wrong .·· 

1 so cha rg e you . 
"When a party makes a criminal charge against an-

other without having reasonable ground for believing 
it to be true, the pre sumpti on is that in doing so he is 
actuated by a malicious m otiv e. "\i\fhen the charge is Lm-
founcled and is purposely made without the existence of 
probable cause, th e general malic e sufficient to sustain 20 
on an action for criminal pro secution is inferable." 

"Five- " The fifth reque st ha s been covered. 
The sixth reque st ha s been covered by my general 

charge . 
The seventh reque st is refused. 
Eight : "Ass uming that def endant in fo rmed hi s coun-

sel of all the facts, all the detail s, as he sa id he clicl, coun-
sel's adv ice would protect him only if none of the mat e-
rial state ments \Vere fal se to defendant s ' kn owledg e. If 
you find that an y o f the facts related by defendant s to 30 
counsel were false to defendant s' knowl edge, or that they 
did not reveal all the facts then in their possess ion, or 
which ·with clue diligence they might have known, th en 
the advice of counsel would not prot ect def enclant s." 

I so charge yo u. 
Numbe r N ine ha s been covered in my general charg e. 
Number T en : "vVher e the kn ow n fa cts are of a na-

ture to put a rea sonable and cautious man upon inquiry, 
the perso n inst ituting a criminal pro secution or civil su it 
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will be helcl to have knowledge of such fact s as inquiry · 
would have clisclosecl.' ' 

I so charge you. 
I have been asked by counsel for the defendant s to 

charge as follows:-
Mr. Herr-Is N umb er Eleve n refused? 
The Court-Number E leven ,vas covered in the 

10 general charge and it is refu sed for that reason. 
"One: Ma lice must be proven and the acquittal of 

the plaint iff in the criminal proceeclings is no evidence 
that the prosecution of Hafne r was commenced without 
pr obable cause. '' 

I so charge you . 
N umber 'I'wo is refu sed. 
Number Three: "The acquittal by the jur y rn the 

criminal case is not evidence of either the defenda nts' 
malic e or vvant of proba ble cau se. ·· 

20 I so charge. 
Number Four is covered in my general charge. 
Number F ive: "If you find that the defendant Brooks 

acted in good faith on the advice of coun sel that crim-
inal comp laint should be made, after having stated all 
the material facts to coun sel anc.l ·with out knmvl eclge of 
the falsity of such facts, you will find that they, the 
defendants, acted upon probable cau se and your verdict 
should be for the defendants. '-' 

I think I have covered that in my general charge, 
30 perhaps, but I so charge you. 

40 

Six: "If you find that the defenclants had rea sonable 
ground of suspicion, supp orted by circumstances suffi-
ciently strong in them selves to warrant a cautious man 
to believe that the plaintiff was guilty of the offen se of 
·which he was charged in the criminal complaint ma de by 
th e defendant Brooks, then you must find that def end-
ants acted upon probable cause and your verdict should 
he fo r the defendant s." 

N um her Seven is refu sed. 
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Number E ight: "If you find that the knowledge of 
facts in possess ion of the defendant Broo ks at the time 
of causing the arrest of plaintiff was such as being 
nncontroverted \,vould establish reasonable justification 
for making the charge against the plaintiff, then there 
was reasonab le cause on the part of the defendants in 
taking actio n on the criminal ca se and your verdict 
should be for the defendant s." 10 

Nine: "Ma lice alone will not in itself establish want 
of probable cause on the part of the defendants ." 

Ten: "T he plaintiff is held to prove by preponderance 
of evidence that the complaint upon which he was ar-
rested was known to be false by the defendant who made 
complaint and that such defendant did not have rea -
sonable and probable cau se to believe it to be true. 
If plaintiff has failed in this yo ur verdict ·should be for 
defendants .. , 

I so cha rge. 20 
Eleven: "Unless you find that' the criminal proc eed-

ings agains t plaintiff were instituted from an imprope r 
or ,vrongfol motive yo ur verdict should he for the 
defendants.'' 

I so charge. 
Now, members of the jur y, I think that complete s 

:111 that I desire to say and you ma y .retire to delib era te 
·,rl when you have arrived at your verdict return. 

l\fr. He rr- I take except ion to the charging of 
the ninth, tenth and eleventh requests presented by 30 
the defendants. 

And to the failure to charge th e fir st, second , 
seventh , eighth and eleventh r eque sts of the plain-
tiff. 

( Court and counsel confer at side bar.) 
The Court-Members of the jury, my attention 

has been called to the fact that I said that if the 
plaintiff had been injured in his good name he 
should receive damage s therefor. I ·will acld to 
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that: Provided you find that he is entitled to dam-
ages at all by reason of the fact that ther e was a 
lack of probable cause in br,inging the pro secution 
and malice. 

( P laintiff' s counsel reque sted the court to charge 
as follows: 

1. 78 L. 672-Lane v. Penn. RJ'. Co.1 p. 674-
10 "J n case s of criminal prosecutions probable cause 

means reasonable grounds for suspicion supported 
by circumstances sufficiently strong in themselves 
to warrant an ordinarily cautious man in the belief 
that the accused is guilty of the offense with which 
he is charged ." 32 L. 100; 60 L. 230. 

2. 38 C. .1. 409-"A real belief and rea sonable 
grounds for it must concur. . A mere suspicion 
of a party's guilt, alth ough honestly ent erta ined, 
does not con stitute probable cause for the instit ution 

20 of criminal proceedings." 
3. 73 L. at 745-Br cnan v. United Flattcrs-

"N ow, intentionally to do that which is calculated 
in the ordinary cour se of event s to dama ge, and 
which does in fact damage another in th at other 
per son' s property or trade. is actionable if done 
\Nithout ju st cause or excuse. Such intenti onal ac-
tion, ·when clone ·vvithout ju st cause or excuse, 1s 
what the law calls a maliciou s wrong ... 

4. 81 L. 601-Wcisncr v . Hansen E. & A .. p. 
30 603-"vV hen a party makes a criminal 1charge 

against another without having rea sonable gronn cl 
fo r believing it to be true, the presumption is that 
in doin g so he is act ua ted by a malicious motive. 
Whep the charge is unfounded and is purp osely 
mad e without the existence of probable cau se, the 
general malice sufficient _ to sustain on an action 
for criminal pro secution is inferable." 

40 

5. 38 C. J., p. 425-"The rule is well settled 
that jury may in-fer malice from want of 11robable 
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cause .. , 89 L. 575; 81 L. 601; 71 L. 624; 66 
L. 620. 

6. 113 All. 709; 95 L. 65-Colhns v. Cody. Su-
preme Court. 

J. Black. "Malice in a legal sense signifies noth-
ing more than a wrongful act done intentionally 
without ju st cause or excuse." 49 L. 419; 88 L. 
267. 10 

7. 38 C. 1.) p. 424-"If one makes use of the 
criminal la\v for some collateral or private purpo se 
and not to vindicate the hvv, such proceedings vvill 
be considered maliciou s." 16 Atl. 554; 19 Amer. 
& Eng. Ency. of Lmc \ p. 676. 

8. "Assuming that defendant informed his coun-
sel of all the facts, all the detail s , as he said he did, 
counsel's advice would protect him only if none of 
the material statements were fal se to defendant's 
knowledge." 97 L. 459, Court of Errors and Ap- 20 
peals. If you find that any of the facts related by 
defendants to coun sel ,;vere fal se to defendants· 
knowledge, or that they did not reveal all the fact s 
then in their possession, or which with clue dili-
gence they might have known ( 26 Cyc. 5-+), then 
the advic e of counsel would not protect defendant s. 
( See first defense in answer.) 

9. A mer. & Eng. Enc_11 • of Lmc ,, p. 687-"Requi-
sites of Rule-Full and Fair Di sclosure-In Gen-
eral. In order that the advice of coun sel may op- 30 
erate as a defense to the action it must be shown, 
primarily, that such aclvice was predicated upon a 
full and fair disclosure of the known facts. n 

10. Amer. & Eng. Ency. of Law) p. 661-
"P arty's Duty to :Make Inquirie s. \;\/ here the known 
facts are of a nature to put a rea sonable ancl cau-
t ious man upon inquiry, the per son in stituting a 
crimirial prosecution or civil suit ,;vill be held to 
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have knowledge of such facts as inquiry wonld haye 
disclosed.'' 

1,1. "Plaintiff is entitled , tQ damages for mental 
suffering, and change of conduct and manner of 
acquaintances toward him, any financial loss result-
ing directly from the prosecution and such punitive 
or exemplary damages as you think the malice 

10 shown in the case, if you find that the same has 
been shovrn, would justify.") 

(Defendants ' counsel requested the court to 
charge as follows: 

1. Malice must be proven and the acquittal of the 
plaintiff in the criminal proceedings is no evidence 
that the prosecution of Hafner was commenced 
without probable cause. 

2. H you find that materially the same fact s were 
produced before the grand jury a.shave been proven 

20 by the defendant to justify the criminal ch;irge, 
then you must fiml a verdict for the defendant s. 

3. f}'he acquittal by the jury in the criminal case 
is not evidence of either the defendants' malice or 
of want of probable cause. 

4. If you iind the defendants made the criminaI 
complaint on such information as a prudent ;incl 
cautious man might reasonably accept in the ordi-
nary affairs of life then you must find for the de-
fendants . 

30 5. If you find that the defendant Brooks acted 

40 

in good faith on the advice of counsel that criminal 
complaint should be made, after having statecl all 
th e material facts to counsel and without knowledge-
of the falsity of such facts, you will find that they 
( defendants) acted upon probable cause and yonr 
verdict should be for the defendants. 

6. If you find that the defendants had rea sonable 
grounds of suspicion, supported by circumstance s 
sufficiently strong in themselves to --warrant a can-
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tious man to believe that the plaintiff was guilty 
of the offense of which he .. was charged in the crini-
inal complaint made by the defendant Brooks, then 
you must find that clef en clan ts acted upon probable 
cause and your verdict should be for the defend -
ants. 

7. It will be necessary for you to find that de-
fendan ts acted ·with malice toward plaintiff before 10 
you can find that defendant acted without probable 
cause . 

8. If you find that the knowledge of facts in po s-
session of the defendant Brooks at the time of caus-
ing the arrest of plaintiff ·were such as being un-
controvertecl would establish reasonable ju stifica-
tion for making the charge against plaintiff , then 
there ,vas rea sonable cause on the part of defend-
ants in taking action on the criminal ca se and your 
ver dict should be for defendant s. 20 

9. Ma lice alone will not in ~it self establish ·want 
o( probab le cause on the part of defendants . 

10. The plaintiff is held to prove by prepomler -
ance of evidence that the complaint upon which 
he v,ras arre sted was known to be false by th e de-
fendant who made complaint and that such de-
fendant did not have rea sonable and probable cau se 
to believe it to be true. H plaintiff ha s failed in 
this, yo ur verdict should be for defendant s. 

11. Unless you find that the criminal pr.oc.eeclings 30 
aga inst plaintiff were instituted from an improp er 
or wrongful motive yo ur verdict should be for the 
defenda nt s .) 
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EXHIBITS. 

Exmnn P-1 

COURT OF QUARTE R SESSIO NS 

April 24, 1930. 
10.00 A. M. 

Judge A. 0. Robbin s, 
Court held . for the hearing of Pleas to Indictm ents. 

STATE l 
v. Indictment. 

JOHN HAFNER) 
Charged by the Prosecutor with Fraud in sale of 

L iquid Fuel. 
Defense pleads not guilt y. Placed under $200.00 

20 Ba il for trial. 

COURT OF QUARTER SESSIONS 

May 6, 1930. 
10.00 A M. Standard Time. 

J uclge A 0. Robbins, 
Prose cutor J. V. Aller moved for the trial of the In-

dictment against John Hafner. 

30 Indictment charging sale of STA1'E } 
'U 

4G 

liquid fuel by Fraud. 
\ VILLARD 1-IA}'NER 

J. V. Aller and H. J. Able 
Att orney s fo r the State . 

Lloyd Fisher for· 
Defendant. 
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JURY 
1. Irvin Benard 7. Reginald Miller 
2. Charles P. Young 8. Frances Gardner 
3. Joseph A. Snook 9. Richard Nobmann 
4. William P. Mason 10. Margaretta Kisz 
5. Bertha H. Robbins 11. Lily B. Carpent er 
6. Mary E. Shurts 12. Mabel Wilson 10 

Judge Robbins directed the Clerk to note on the rec-
ord that both sides consent to the Jury as :finally selected 
regardless of any error in checking the challenges. 

Opening to Court and Jury by 1\/fr. Ab le for Stat e. 
Court directed the Clerk to make the name of the De-
fendant \Nillarcl Hafner , the name of "John" having 
been fictitiou s. 

State Witnesses 
·wa rren F. Brooks 

Recess 1 to 2 o'clock 
\ ,\!a rren F. Brooks, cont 'd 
Ha rr y A ustadt 

two photographs marked for identi.fication-S -4, & 
S-5. 
Admit ted. 

George Ec k 
John V. Connell 
Jos. W. Hylan 
Richard Slattery 
T h_omas Parcetti 
Don ald Holcombe 
vVesley Meeker 

two photographs marked for Identification D-1 & D-2. 
State Rests . 

Motion made to direct the verdict of acquittal for Mr . 
Fisher. 

Motion denied. 
Mr. F isher opens for defense. 

Defense \ t\!itne sses 
• Ralph 0. Berger 

20 

30 

40 
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Court adjourned <J,t 4.00 P. M. until 10.00 A. M. next 
clay. 

May 7, 1930. 
9.20 A. M. Standard Time 

, Ralph 0. Berger, cont'd. 
Dr. William E. McCorkle 
Sarah Strong 

10 ·warren F. Brooks-sworn 
John D. Stockton III 
Joseph Sylvester 
Richard Slattery- cailecl by 

clef ense for futur e e,'Cami-
nation. 

·Wa lter Augustine 
two letters read in \!Villard Haffner 

evidence Johnson V. Aller 
Motion for a directed verdict for acquittal was denied. 

20 Exception pra yecl and allowed. 

30 

40 

* 
Exception taken to J uclge ·s charge. 
Jury retired at 3.00 P. M . and returned at 3 :30 P. NL 

with a verdict of NOT GUILTY . 

STATE o:r NE:w J E RSE Y } 
ss. 

CouN'l'Y OF HUNTERDON 

I, C. Lloyd Fell, Clerk of 
said County a~1d of the 

several Courts thereof do hereby certify the above to 
be a copy of the minutes of our Court of Quarter Ses-
sions showing the pleading and the trial of the Indict -
ment again st \ Villard Hafner. 

Given under my hand and the Seal of said County thi. 
10th clay of September, 1930. 

C. LLOYD FELL. 
[ SEAL] County Clerk . 
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ExHIBI'I' P -2 

HUNTERDON OYER AND TERMINER 

April Term A. D. 1930 
Hunterdon County, to ·wit: 

The Gra nd Inquest for the State of New Jersey, and 10 
for the body of the County of I--hmterdon upon thei r 
respective oaths Present, That John Hafner ( first name 
fictitious and unk11own) late of the Township of East 
Amwell, in the said County of Hunterdon, on the third 
clay of Ma rch in the year of our Lord Nineteen Hun--
clred and thirty and on the twelfth clay of March, 1930, 
and at divers other times at the Township aforesaid, in 
the County aforesaid, and v.rithin the juri sdiction of this 
Court, did store, sell, expose and offer for sale a blue 
liquid fuel so as to deceive or intend to deceive the pur- 20 
chaser thereof as to the nature, quality and indentity 
of the same by the use of disguised , camouflaged and 
falsely appearing pump or pumps and by imitating th e 
design a-nd color of such pumps under which a recog-
nized liquid fuel is marketed, namely: The brand of 
the Sun Oil Company, known as Blue Sunoco Fuel 
contrary to the form of the Statute in such case mad e 
and provide d, and against the peace of this State the 
Government and dignity of the same. 

J. C. ALLE R, 
Prosecutor of the P leas. 

STA'I'E OF NEW JERSEY ) 

C t ss. 
OUNTY OF I-I UNTERDON ) 

I, Charles Lloyd Fell, 
Clerk of the County of 

Hunterdon in the State of N ew Jersey aforesaid, do 
hereby certify the foregoing to be a true copy of the 

30 
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record of a certain Indictment as the same ·was presented 
to the Court by the April Term 1930 Grand Jury. 

In Testimony vVhereof, I have hereunto 
set my hand and seal of said County this 

[SEAL] 9th clay of September, A. D. 1930. 
c. LLOYD) FELL, 

County Clerk. 
10 By B. N. CARTER, JR., 

Deputy Clerk 

20 

30 

4C 
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ExHrnrr P-4 

S'L\TI•'. OF NE W J r-.~RSlW } 
ss. 

CouN'l'Y ot H UNTI~RDON 

S'I'A'l'I~ oF NE w ]ERSJIY, To the Sheriff or any Con stab le 
of sa id County: 10 

WHEREAS, complaint ha s this clay been made to me, 
one of the Justices of the Peace, in and for th e 

County of Hunterdon, on oat h by Vv arren F. Broo ks, 
Manager of the Sun Oil Co. Sun port Trenton N e'w J er-
sey, resid ing at 940 Parkside Av e. Trenton N. J. that 
on or abo ut the third clay of M arch 1930, and or about 
the twelft h clay of Ma rch 1930, and at dive rs other 
times at the Township of Eas t Amwe ll. in the County 
aforesaid one John 1-Iafner ( fir st name fictitious and 
unknown) proprietor of the 0. K. Service Station lo- 20 
cated on the Ringoes-Lamhertville road, did store, sell, 
expose an d offer for sa le a liquoid fu el so to deceive or 
intend to deceive the purchaser thereof as to the nature, 
qnality and iclenit y of the sa me by false repr esentation, 
by the use of di sg uised camouflaged pump or pump s and 
by imitat ing the design and color of such pump s under 
which a recognized liquod fuel is mark eted nam ely the 
brand of the Sun Oil Co. known as Blue Sunco Motor 
Fuel, aga inst the peace of the State and in violation of 
our statutes Chapter 116 law s 1928. 30 

These are, therefor e in the name of the State of New 
Jersey, to command you to apprehend the sa id John 
Hafner ( first name fictiti ous) if in yo ur County he m ay 
be found, and bring him forth, ,vith be fo re me, or some 
other Justice of the Peace, or Judg e of the Common 
Pleas in and for sai d County, to ans,ver sa id complaint, 
and be further dealt as the la v-.r directs. Hereof you 
are not to fail, and for so doing this shall be yo ur war-
rant. 

40 
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Given under my hand and seal, a_t the Borough of 
Flemington in said Cou .nty this fifteenth clay of April 
1930 . 

· J u_stice of the Peace, 
Returned April 17 W , L , Saunders , 
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", . Hlln'l' f?-5 

STATE oF N:ttw Ji: .\· 1 
- l ,. s· 

Couwry OF HU J\'"T,· ,•ox r .J, • 

·warren F. Droo l 'f a1~ag·er of the Sun Oil Co. Sun-
port Trenton New . -rscy. resi Jing at Trenton N e\v 
Jersey 940 Par ksicl<~ ' . upon . is oath complains that 10 
on or abo n1 1 h arch 1930, and on or 
about the 1 \\ d· l 1930, and at divers 
other times ~tt t,i East Amwell, in the 
County of Jfo . , ' . _,. ··- _, 1'.ll,1 Hafner ( first name 
fictitious and unk1J.1. · r0pricto r of the 0. K. Service 
Station located on f ·~·oe;;--1.,arnbertville road, did 
siore, sell, exp seo ·~tiH1, · • • ·r fo r sale a liquoid fuel 
so as to deceive or inte1, ' ' deceiv e the purchaser thereof 
as to the natur ~. qnait : iJd ,cl ·ni ty of the same by false 
representation, by 1 :_..;e ·,f disguised camouflaged 20 
pump or pump : and· · 11miLtt111g the design and color 
of such pumps 1 rn.ler -~ 11ich a re cognized liquoid is mar-
keted 11;:1.mely th e 1, ,,1·< ot the.. S un Oil Co. knm ;vn as 
Blue Sunco IV[ ,Aor luel, aga inst the peace of the 
State and in vi o 11.tioP of our stat utes Chapter 116 lavvs 
of 1928. 

\Vhetefore he i /:~ that the said \!Villard Hafner 
may be apprehe nclc and he ld to ansvver to said com-
plaint and dealt with ,ls la \Y and jus tice may require. 

\ V ARREN F. BROOKS. 30 
Subscribed S ,\ on, ~o al Fle m ington 

the fifteenth clay of 'pri1 1930 
Befo re 

Justice of the Peace . 

40 
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Gas slips, omitted by consent 
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ExHIBI'I' P-8 

EXHIBIT P-8 

Photograp h, omitted hy consent 
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Ringoes, N .J. Aprill 10 1930 

Backes & Backes 
Dear Sir:-

289 

In referents to yours of the STh . stating 
that we are seling Blue Gas. under the name of 10 
SUNOCO, and I ·will say that we are not we are selling 
our own Blue Gas. under our own name from our own 
PUMP. further more the SUN OIL CO ., or an y other 
Co. have no Patents on Colors of any Kind. 

And as far as the Public is concirned thay get more than 
thay pay for thay see what amount thay ar geting and 
thay also know what kind of Motor Full thay ar geting . 
I am. 

Yours very truly . 20 
0. K. Service Station 

Ringoes, N.J. 

30 

40 
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COPY 

Trenton, N.J . Apr il 5, 1930. 

Dear Sirs: 
10 Our client, Sun Oil Company has brought to our 

attention the fact that you ate selling a gasoline or motor 
fuel colored blue and purporting to be Blue Sunoco at 
your service station. 

This gasoline is dispensed from a pump colored 
yellow and blue vvhich are the Sun Oil Company's col-
ors. Your use of these colors on your pump and your 
sale of a blue gasoline therefrom is intended to deceive 
the public and is a violation of the law so far as un fair 
trade competition is concerned. 

20 As a matter of record, we write this letter to notify 

30 

4C 

you to desist forthwith in dispensing a blue gasoline 
from yellow and blue pumps. Upon your failure to re-
spect this notice ; we shall be obliged to take such legal 
action as the circumstances warrant. Please be gov-
ern ed accordingly. 

Very truly yours 
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Pbotog raph. e;mitte cl hy consent 
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Ex1 -nBI'1' P-13 

THREE P LE A D GUILTY; 
THREE TO ST AND TRIAL 

Fraud In Gas Sales and Concealed vVeapons Charges 
To Go to Jury 

Fined $100 on Liquor Charge 

Three trials of criminal indictments will result from 
responses o f not guilty to allegations found by the Ap ril 
Grand J ur y . Of six indictments returned, three pleZls 
of guilty Vlere entered on the pleading elate, last Thurs-
day, befor e Judge A dam 0. Robbins in the criminal 
session of the Hunterdon Oyer and Terminer Court. 
Trial s will begin Tuesday, May 6 . 

10 

Pleas of not guilty were entered by Herbert Brenon 20 
and Oscar J. Friend on ihe indictments charging them 
with carry ing dangerous weapons concealed in their car 
without the permits required in N evv Jersey. Brenon 
and Fr iend, the latter a noveli st of some note, were 
arrested at Clinton March 25 with a pair of loaded auto-
matics in their possession . The men \iVere on a cross-
county trip from Arkansas to New Yor k City, where 
they were scheduled for theatrical engagements, and 
claimed they carried the guns for protection. This and 
ignorance of New Jersey law relative to concealed wea p- 30 
ons v.rill undoubtedly be their defense. Each v.ras held 
in $500 bail for appearance at the trial. , Bail was pre -
viously placed at $10,000 each. 

Charg ed with fraud in the sale of liquid fuel, John 
Hafner, ·Nho operates a filling station in East Amwell 
township, plead not guilty and was held in $200 bail 
for tria l. Complainant in the case is the Sun Oil Com-
pany, who claim that Hafner so ld colored gasoline from 
pumps designed and colored like those u sed in distribu-
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ting the company's product. Hafner old the imita-
tion gasoline, it is alleged t intending to deceive patrons 
as to its quality and brand . 

Guilty of Liquor Transportation 
W. Alfred Allen , vvho was arrested in possession of 

a gallon of alleged intoxicating liquor, wa s sentenced 

10 to pay a $100 fine in monthly installments upon his plea 
of guilty. He was placed on probation for one year. 
Allen was arrested in the Boro for a motor vehicle vio-
lation April 19. Search of his car revealed the contra-
band . 

Charles Swanson, of Lambertville, thru his attorney 
H. G. Prall , waived the reading of an indictm ent charge 
in public indecency and entered a plea of gui lty. Im-
position of sentence was deferred until Apr il 30. Swan-
son was alleged to have committed a "gros sly scancla-

20 lous act , tending to debauch the morals and manners of 
several persons present. , in Lambertville March 18. 

30 
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John Fink, of the Boro , plead guilty to larceny of a 
bicycle from a Pittstown youth April 21. He ·was placed 

· on probation for one year to make monthl y reports to 
Recorder George Webster of th e Boro . 
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ExHIBIT P-14 

COURT ROOM SWELTER s' 
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IN OPENING SESSIO l\'" 

Acquit Gas Station Ovrner of Fraud After 2-Day 
Trial 

Lengthy Verdict Very Likely 

In str iking contrast ,vith the shivering session of court 
in the Decen1ber term , what promises to be a long, hot 
session of court opened Tuesday morning before Judge 
Adam 0. Robbins. The excessive heat Tuesday and 
Wednesday led to the shedding of coats among the audi-
ence. But in the hottest place in the room, the witne ss 
chair, known during warm sessions as the "sweat box,., 

10 

all appearing found it mandatory upon the order of the 20 
court to be inve sted in a proper coat. 

Tho se in the audience who inelegantly sat in shirt-
sleeves were generously permitted to get away with it. 
Members of the bar and court attaches bore their ,vell--
clressed propriety with enduring sufferance. Those in 
the jury box stuck to their coats tolerantly, exercising-
brovv-mopping handkerchiefs vigorously. Window s 
were kept open to their full extent. In the frequent re-
cesses the entire assemb lage sought cooler regions for 
breathers that usually overlapped the announced five 30 
minutes. The session may be a lengthy one. A large 
volume of business may extend the term until the end 
of next week. No Common Pleas cases were ready at 
the calling of · the list. At least three criminal indict-
ments are to be tried in the Court of Quarter Sessions 
and other cases may be found. 

Tria l of Alleged Gas Fraud 
T he interest of jury and audience might have wilted 

in such an atmosphere had it not been for the energetic 40 
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attorneys, who kept on the jump in the trial of the in-
dictment charging ·Willard Hafner, of Ringoes, with 
fraud in the sale of gasoline. Harry J. Able, tryin g the 
case for Prosecutor J. V. Aller, was at continual contest 
with Lloyd Fisher, defending attorney , and vice versa. 

'rhe allegation charged that Hafner sold a blue gaso----
line in imitation of the product of the Sun Oil Com----

10 pany from a distributing tank painted like and ·with all 
the earmarks of the Sun Oil Company tanks at his filling 
station near Ringoes. The defense contended that al-
tho the tank used and the product may have resemble<l 
those of the complainant, there was no intenti on of cle--
frauding the motoring public. It was pointed out that 
no trade name appeared on the tank. The gas and tan k 
·were furnished by another concern, dealing un-der the 
trade name "Genoco,'' supposedly being the General Oil 

·Company. 
20 \;Vitnsses for the state included representatives of the. 

Sun Oil Company, customers and garage owners . The y 
·were \i\T arren F. Brooks, I----farry Austadt and John V. 
Connell, all of Trenton; George Eck, Richard Slatter y, 
Joseph Hylan and \;Vesley Meeker of Flemington , and 
Donald Holcombe and Thomas Parcetti of Ring oes. 
Brooks and Slattery were recalled by the defen se for 
cross-exam ina ti on. 

Defense witnesses were Ralph 0. Berger, Dr. \ i\T. E. 
McCorkle, Miss Sarah Strong, John D. Stockton, Joseph 

30 Sylvester, \IV alter Augustine and \;Villard H afner , the 
proprietor. 

lfafner Not Guilty 
The weakness of the case for the state was evident 

from the outset and it wa s no surprise when the jury re-
turned ·with a verdict of not guilty in less than half an 
hour yesterdc:-iy afternoon. The indication s were th at 
the ,;vro ng man had been indicted if an indictment vvas 
necessary. Ha fner's coun sel apparently proved to the, 
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satis faction of the jury that whatever crime had been 
committed by the company famishing him with the tank 
and gasoline. A t no point in the testimony was any -
thing said reg ~rding Hafner's misrepresentation of the 
motor fuel to customers. Responsibili ty for the alleged 
fra ud seemed to rest with the Genoco representative, 
'Walter Augus tine, who was a defense witness. 

To motions for a directed verdict of acquittal wer e 10 
made by the defense and denied by the court. 

20 

30 

40 
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EXHIBIT D-1 



. . 2 
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E;rnrnl'l' J?-2 

40 
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ExmBI'I' D-3 

SUN OIL COMP ANY 
Sales Department 

C. P. Cox, 
Regional Sales Manager 

10 C. H. Wright, 
District Sales Manager 

Mr. Harold D. Saylor 
Lamberton & Mo ffett 

1608 Walnut'~t. 
Philadelphia, Pa. 

Dear Sir: 

P. 0. Box 675 
Trenton, N. J. 
March 14, 1930. 

20 Enclosed are photograph s of three station s 
where Gaydos Bros. gas is being sold. It is not possible 
for us to find out where this gasoline is purchased and 
it is only an assumption on our part that it is Gaydo s 
Bro ther s. 

So far as the writer can learn Gaydos Brother s 
is not a corp oration nor are they listed under any trad e 
name. A search of the records of the Court Hou se 
and in the office of the Secretary of State show no such 
listing. In all probability they are Julius and Andre w 

30 Gaydos trading as Gaydos Bros. without any registra -
tion. They are licensed to sell gasoline under license 
8431. vVe can further check this by having the Trenton 
Credit Association give us a statement of who they ar e 
and how they do business and if you so desire and will 
'advise me, I can secure this information. 

40 

In each of the three stations of the phot o-
graphs attached, we submit the following facts: 

Re. O.K. Service Station, Ringoes, N.J. 
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This station is located about one quarter of a 
mile from Ringoes on the Highway leading from Rin-
goes to La mbertville. On March 3rd, W. F. Brooks and 
George vV. Eck stopped at the above station and pur-
chased two gallons <Yf blue gasoline and the following 
is the conversation: 

Mr. Eck: "Is _ this Blue Sunoco?'' 
Attendant: "It is." 

Whe11 the gasoline was being placed in the car, Mr. 
Brooks asked, 

"Is this really Blue Sunoco?'' 
Attendant: "Yes sir, it is.'' 
Following the transaction, Mr. Eck asked, 

"Are you sure this is Blue Sunoco?'' 
The atten dant replied: "It is Bllle Sunoco and a very 
gcocl gas .' ' 

10 

On March 12th at 12 :16 P.M., W. F. Brooks, 
George W. Eck and John V. Connell again called at this 20 
station. Mr. Brooks purchased five gallons of gasoline 
having the five gallons placed in the tank of his car and 
another gallon placed in a can for a sample. Before 
making the pt1rchase he asked if this was Blue Sunoco 
and was told that it vvas. In reply to the question, ((Do 
you also have Sunoco Motor Oil?'', he replied, "No''. 
Mr. Eck asked , "Is this Blue Sunoco good to clean silk 
dresses?" to v.rhich the attendant replied, "It is." When 
asked by Mr. Brooks where he purchased this gasoline 
he said he did not know and that the equipment he 30 
thought was owned by "The Boss". 

The gallon sample is labeled and will be deliv-
ered by the writer to the Laboratories of the Sun Oil 
Company properly labeled so that there will be no con-
fusion in its identity. 

RE: Airway Service Station, L. Armitage, Propr. 
Trenton-Brunswick Pike 

W. F. Brooks, George W. Eck and J. V. Connell called 

40 



302 Exmm'r D-3 

at this station at 12 :30 P.M. March 12, 1930. Mr. Eck 
purchased one gallon of gasoline in a can under the dis-
guise that he had nm out of gas along the Highwa y. 
Mrs. Armitage served the gasoline. J\fr. Eck asked, 
"Is this Blue Sunoco?" to which she replied, "It is", and 
added "Sun gas is not different than others , ju st dye-
ing;·. Mr. Eck asked the question "Is Blue Sunoc o good 

10 to wash dresses?" to which she replied, "You had better 
not use it for cleaning on account of the dye." This 
gallon sample along with the other samples will also be 
given to the laboratory of the Sun Oil Co. 

RE: Virelli Service Station 
On March 3rd at 1 :40 P. M., W. F. Brooks, Ge~rge W. 
Eck and J. V. Connell visited this station and a purc hase 
of Blue Gas was made by Me ssrs Brooks and Eck. To 
the question asked by Mr. Brooks, "Is this Blue Sun-
oco", the attendant replied, "It is". Purchase wa s made 

20 by Mr. Brooks, Mr. Eck securing the gasoline in a can 
under the guise that it was ·needed for his car which 
had run out of gasoline and standing about 100 yar ds 
clown the road from the Service Station. Mr. Eck asked 
where the gasoline ,vas purchased and he said in Tren -
'ton. Mr. Eck again asked, "From the Sun Oil Compa ny 
in Trenton?", ancl the attendant answered, "Yes .·' Thi s 
man is located on the Yardville-Bordentovvn Road less 
than one quarter of a mile from Yard ville, N .J. T he 
gallon sample of this ,ve will also deliver to the Lab ora-

30 tories of the Sun Oil Company for analysis. 

4C 

I can probably find out definitely that this gaso-
line was bought from Gaydos by calling as a represent a-
tive of the Sun Oil Company and ·demanding to know 
where they bought their ga soline. If you wish me to 
definitely establish that this was bought from Gaydos 
Bros. , I will do this. 

I trust this is the information you desire and if 
there is anything further you want to know or any fur-
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ther data that the writer can secure, I will be only too 
glad to do my best in securing it for you. 

Yours very truly, 
SUN OIL COMPANY 
WARREN F. BROOKS 

\VFB :S Mgr. Motor Oil -Gasoline Dept. 
P.S. Since writing this letter I delivered in person 
the three samples from these stations to the Refinery 10 
so that there can be no doubt as to the fact that these 
samples are the actual ones tested by our chemist. 

Law Offices 
LAMBERTON & MOFFETT 

Sixteenth Floor 
1608 Walnut Street 

Philadelphia 
Robert E. Lamberton 
John Blair l\!Ioffett 
Claude L. Roth 
Haro ld D. Saylor 
Vernon L. Stover 
\iVilliarn F. Leopold, Jr. 
Frank B. Gurnmey, II 

·warre n F. Brooks, Mgr. 
Motor Oil-Ga soline Department, 
Sun Oil Company, 
P. 0. Box 675, Trenton, N. J. 
Dear Mr. Brooks: 

March 17, 1930. 

I have your letter of March 14th which gives me 
exactly the information I want. You did not, hmvever, 
enclose the photographs. Please let me have them. 

vVhen you can, send me copies of the tax reports 
on the gasoline purchased, as stated by you, so that I 
will know that it is not Blue Sunoco, and so I will also 
know ho-w the pumps out of which this gasoline is sold 
actua lly appear. 

2C 

30 

40 



10 

20 

304 ExHrnI'I ' D-3 

Please find out whether or not it actuall y was 
Gaydos Brothers· gasoline sold at these places, if you 
can. If you can have all this ' information to me by 
next Thursday or Friday, I will get in touch with Trr n-
ton counsel to take action against these people immedi-
ately . 

Very truly yours ~ 
HA.ROLD D . SAYLOR 

I-IDS :S Received 
Mar 18 1930 

SUN OIL COMPANY 
File-Answered Mar. 25 , 1930-W . F . B. 

COPY 

SuN OIL COMPANY 
Sales Department SU NOCO 

p. o. box 675 
TRENTON , N .J . 

Mr. Harry Angstadt 
Sun Oil Company 

Marcus Hook, Pa . 
Dear Sir: 

March 14, 1930 

With further reference to the three sample s of 
30 gasoline taken from O .K . Service Station, Airway Serv-

ice Station and Virelli Service Station, and delivered to 
you by the writer on March 13th, please analyze these 
very carefully and make every test possible, becau se we 
want to use this analysis in a court proceeding . 

WFB:S 

40 

Yours very truly, 
SUN OIL COMPAN Y 

( SGD) · WARREN F. BROO KS 
Mgr. Motor-Oil Gasoline Dept. 
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GASOLINE SAMPLES March 20, 1930 
Mr. Harry F. A ngstadt 
Mr. Arthur E. PewJ Jr. 
Dear Sir: 

We are attaching carbon copy of letter from Mr. 
Warren F. Brooks and also the results of our te sts 
on the three samp les of gasoline submitted. .Mr. Brooks 
originally stopped at the N on vood Laboratory and saw 10 
Dr. Alleman who, in turn, called the ,,vriter. As a result 
of this Mr. Broo ks delivered the samples to me in per-
son, assur ing me that they were very important as they 
contemplated court procee dings should the analyses in-
dicate subst itution. 

The results of the tests very clearly and definitely 
prove tha t the three samples submitted are not stand-
ard Blue Sunoco Gasoline, but, on the contrary, are a 
very inferior grade of · gasoline from various angles. 
Regarding the various characteristics of the samples 20 
submitted the follmving are outstanding: 

GRAVI'I'Y 

Virtually all three samples are lighter in Gravity than 
our current shipments and particularly sample No.· 1, 
represent ing materiaf from the 0. K. Service Station, 
Ringols, New Jersey. 

DISTILL ATIO N RANGE 
You will note none of the boiling range s of the sam- 30 

pies approx imate our current shipments of Blue Sunoco 
Gasoline. 

SULPHUR 

You will note the Sulphurs ,are rather high , particu-
larly ,vith reference to samples No . 2 and 3. 

DocToR TEST 
All three samples are negative to Doctor or sweet ; 

this would further indicate substitution for Dlue Sunoco 
Gasoline. 
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DETO N ATIO N 
You will notice that all three samples are extremely 

poor in anti-denoating characte'ristics as compared to 
our Marcus Hook Blue Standard No. 3. 

Yours very truly, 
H. F. A NGSTAD'I'. 

HFA:RAD 

March 18, 1930. 
Samples of gasoline purchased in the State of New 

Jersey, 3/ 12/ 30, being sold as "Blue Sunoco '' were 
tested at Marcus Hook , with the following result s: 

0. K. Servi ce 
_Station, Ring ols, 

New Jerse y, 
Purchased 3/ 12/ 30 

Sold as "Blue 
Sunoco '' 

Gravity 61.3 
Initial 79 
5% 105 
10 117 
20 151 
30 188 
40 222 
so 252 
60 280 
70 308 
80 338 
90 376 
95 400 
Encl Point 418 
Recovery 98% 
221 °F. 40% 
284°F . 62% 
392°F . 93% 
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Color 

Sulphur Content 
Doctor 
Gum 

Blue-green 
Much darker than 

regular Blue Sunoco 
0.08% 

Sweet 
6 mgs. 

Detonation versus 
Marcus Hook No. 3 
Blue Standard 56 

307 

None of the above tests are representative of regular 
Blue Sunoco Gasoline. 

Law Offices 
LAMBERTON & MoFFE'rT 

Sixteenth Floor 
1608 Walnut Street 

Phi lad el phi a 
Robert E. Lamberton 
John Blair l\foffett 
Claude L. Roth 
Harold D. Saylor 
Vernon L. Stover 
William F. Leopold, Jr. 
Frank B. Gummey, II. 

\i\!arren F. Brooks, Mgr., 
Motor Oil -Gasoline Dept., 
Sun Oil Company, 
P. 0. Box 675, 
Trenton, New Jersey. 
Dear Sir: 

I have yours of the 3rd inst. 

l\farch 7, 1930. 

The description you give of the Gaj ,dos Bros. pumps 
would make it appear that they are imitating , the com-
pany's colors sufficiently closely to en!itle , the company 
to a cause of action in equity against them. In order 
to prepare for such an action, if necessary, it will be 

10 
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30 

40 
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wise to secure photographs of these pumps and to have 
the photographs colored in such a way as to show clearly 
the way the pumps appear. 

Fu~thermore, I would like to know the exact name of 
the Gaydos Brothers, whether it be a corporation or a 
partnership--if the latter, the names and addres ses of 
the members, if the former, the correct name of the cor-

10 poration and the state creating it. It may be that you 
will not be able to secure this information without the 
services of an attorney, in which case please advi se me 
and I will have someone there in Trenton secur e the 
data for me. 

Furthermore, it is necessary to list the numb er of 
pumps at different stations which are colored like those 
of the company, with the accurate locations, and the 
name of the station in each case . 

Relative to the purchase recently by you and one of 
20 the salesmen of what was called "Blue Sunoco" at one 

of the Gaydos stations, I would like to know the exact 
name and location of the station) the elate of the pur-
chase, the name of the salesman, and what proc edure 
',vas taken to determine whether or not the gasoline was 
Blue Sunoco. I presume, of course, it had not been sold 
to the dealer by the company, but that alone is not suf-
ficient. I suggest that a gallon or two be purchased in 
a can, and then delivered to the refinery at Marcus 
Hook for test , the can being carefully marked so there 

30 will be no question about the validity of our chemists' 
findings. 

If there is any question about the various matt ers 
covered in this letter, I shall be pleased to have you talk 
to me on the telephone . It seems clear to me that the 
way Gaydos Brothers are doing business is illegal , and 
we should use every : means to get accurate data so we 
can go into court, if necessary, to restrain th.em. 

Very truly yours, 
HAROLD D. SAYLOR . 

40 HDS :S 
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SoN OIL CoMPANY 
Sales Department 

C. P. Cox, 
Regional Sales Manager 

C. H. Wright, 
District Sales Manager 

309 

P. 0. Box 675, 
Trenton, N. J. 

March 25, 1930. 10 
Mr. Harold D. Saylor 

Lamberton & Moffett 
1608 Walnut St. 

Philadelphia, Pa. 
Dear Sir: 

! am enclosing, this time, the photographs which were 
not in condition to be looked at when I wrote you last. 
Hov,rever, we took more photographs of the buildings 
and I have sent you the last two of each building, one 
of them with the pumps marked and the other with the 20 
pumps not marked and hope that this amateur effort 
will give you the information you desire. 

I have also visited the office of the Tax Commissioner 
and find that there is no information available from the 
Tax Reports and that Gaydos Bros. do not pay any 
tax. The method of paying tax in New Jersey is dif-
ferent from Pennsylvania. In Pennsylvania the distrib-
utor pays the tax on all the gasoline he sells and in 
New Jersey the company pays the tax. Gaydos Broth-
ers may buy from Crew Levick or Gulf, which tax is 30 
paid by the Gulf Refining Company and charged to 
Gaydos Brothers. 

The ·writer visit"ed each of the three sit nations in 
question and ·was told at Virelli ·s Service Station that 
the gas was bought from Gaydos and that the equip-
ment was owned by Virelli 's Service Station. The same 
thing was true of Airway Service Station. The case 
was somewhat different at 0. K. Service Station, Rin-
goes, N . J., .·where they said the gasoline was Blue Sun-

40 
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oco and when I told them they did not buy fr om the 
Sun Oil Company or from :i distributor we have nearby . 
they refused to give out any information what soever. 

It seems to me that our case is against these stati ons 
and not so much against Gaydos Brothers. 

Hoping this is the information you desire. I am 
Yours very truly, 

10 SuN OrL COMPA NY) 

w ARRF~N F. Bl:WOKS ) 

WFB :S Mgr. Motor Oil-Gasoline Dept. 

20 

30 

4C 



K irkham & Guthri e , Printers, Trenton , N. J". 

New Jersey 
Court of Errors and Appeals 

WILLARD H AFNER, 

Plaintiff-Respondent', 

V. 

WARREN F. BROOKS and 
SuN OIL CoMPANY , 

Defendants-Appellants . 

Action at Law. 

On Appeal from New 
Jersey Supreme Court , j Hunterdon County. 

BRIEF OF DEFENDANTS-APPELLANTS 

HISTORY. 

This appeal has origin from a suit for malicious 
prosecution brought by the plaintiff against the defend-
ants in the New Jersey Supreme Court , and which wa s 
tried before a jury in Hunterdon County Circuit on 
December 9, 10, 11 and 12, 1930, of December term, 
1930. 

The plaintiff, Hafner, was arrested on complaint made 
by the defendant Warren F. Brooks ( case , p. 285 , Exhi-
bit P-5), April 15, 1930, for violation of chapter 116 of 
the Laws of 1928, p. 235, and at the sittin g of the Grand 
Jury, in H unterdon County for April term , A. D. 1930 , 
was indicted, and on said indictment ( case , p. 281 , Ex -
hibit P-2 ) was tried befor e a petit jury in Hunterdon 
County Court of Quarte r Session s, on May 6, 1930, and 
acquitted. 

1 
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The present suit for damages for maliciou s prosecu-
tion, and / or false arrest in the above briefly recited 
criminal proceedings was thereafter commence d by the 
issuance of summon s on or about June 11, 1930 ( case, 
p. 2) , and after issue framed was tried as above recited, 
and judgment rendered in favor of plaintiff for $2,000, 
besides $71.24 costs. 

The ground s of appeal are two in number : 
The First being for alleged error of this court in re-

fusing defendants -appellants' motion for non suit ( case, 
p. 10). 

And the Second for alleged error of the cour t in re-
fusing defendants -appellants' motion for direct ion of a 
verdict. 

I. 

AS TO THE FIRST GROUND OF APPE AL AL-
LEGED ,_ THAT OF ERROR OF THE COURT 

IN REFUSING TO DIRECT A NONSU IT. 

The burden is on the plaintiff, Hafner , to prove 

( 1 ) The arrest 
(2) Malice 
( 3) \Vant of probable cause 
( 4) Plaintiff's acquittal and discharge. 

Toth v. Gressen, 51 Atl. Rep. 927 (Ne w Jer-
sey Supreme Court) . 

Failing _in any of these elements , the plainti ff's case 
must fall. 

As to burden of proof see, also, Magowan v. Rickey, 
64 N. J. L. 402-403. 

~t is uncontroverted that the plaintiff was arrest ed on 
complai r:it of the defendant, Warren F. Brooks , for an 
alleged violation of chapter 116 of the Laws of 1928 
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( case, p. 285), and that an -indictment followed ( case , 
Exhibit P-2, p. 281) and that on the trial under said 
indictment , he was acquitted. 

The complaint charges that on or about the third 
clay of March, 1930, and on or about the twelfth day 
of March, 1930, the plaintiff, whose first name was then 
rnknown and was fictitiously stated as "John," proprie-
tor of the 0. K. Service Station, located on the Ringoes-
Lambertville Road, did store, sell, expose and offer for 
sale a liquid fuel so as to deceive or intend to deceive the 
purchaser thereof as to the nature, quality and identity 
of the same, by false representation, by the use of dis-
guised camouflaged pump or pumps and by imitating 
the design and color of such pumps under which a recog-
nized liquid fuel is marketed, namely the brand of the 
Sun Oil Company, known as Blue Sunoco motor fuel 
( case, p. 285). 

Has the plaintiff sustained those elements of his bur-
den· in establishing a prima facie case by showing that 
the defendants acted maliciously and without reasonable 
and probable cause in preferring the above charge? 

There was no acquaintanceship between · the plaintiff 
and defendant , Brooks ( case, p. 54, 1. 8-22), so that per-
sonal an imus as a possible inducement for making the 
charge must be eliminated . 

The evidence as a whole on the part of the plaintiff 
fails to show that the criminal proceeding was instituted 
from any improper or wrongful motive, so that want of 
probable cause involving malice should have been re-
quired to be proven by competent evidence on the part 
of the plaintiff before the defendants were put to theii-
proofs. This, it is contended, was not clone. 

"The existence of an illegal intention on the 
part of the defendant in this action is as essen-
tia l to its support as were the falsity of the crimi-
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nation , and the absence of a reasona ble ground 
for a belief in its truth." 

Magowan v. Rickey, 64 N. J. L. 402-403. 

"Malice in the law is the intentional doing of a 
wrongful act without just cause or excuse." 

McFadden v. Lane, 71 N. J. L. 624, 630. 
Dalton v. Godfrey , 97 N. J. L. 455, 459. 

The plaintiff conducted a (gasoline) service station 
along "Lambertville Road , Route 29' ' ( case , p. 27, l. 
20-21) , and on March 2, 1930, he had a tank (pump) 
placed on his premises ( case, p. 29, 1. 34-35, and p. 43, 
1. 13-18) and at and after that time he had twelve pumps 
in all (case, pp. 60, 71, Exhibit P -11), until two "Sta nd-
ard Oil-'' purnps were removed after the crimi nal case 
( case, p. 55, 1. 1-11). 

The photograph which was first marked "D-2 f or 
Identificatio11/) ( case , p. 61, 1. 10) and afterw ards ad-
mitted in evidence as ((E x hibit P-11 '' ( case, pp. 68, 71) 
( also , see, Exhibit D -2, pp. 150-151) shows the position 
of the pump on the premises of plaintiff at the tim e of the 
alleged violation of the statute as charged in the com-
plaint of the defendant Brooks , and the appeara nce with 
possible exception of color of several pumps at that time. 

The gasoline pump and the fuel it contained , to which 
reference is made in the testimony on the part of plain-
tiff principally by referring to photographs , is shown 
thereby to be the extreme westerly pump on plaintiffs 
premises which in the testimony is referred to at times 
as "O. K. Service Station." The witness, Will iam E. 
McCorkle, says: "This tank that had the blue gas in 
was at the end of the line , t0vvards Lambertville. " (Case, 
p. 101, 1. 14-18.) 

The words "tank' ' and "pump " it will be not ed are 
used interchan geably to indicate the same objec t, that 
is, principally a blue pump ·with container at top dis-
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playing a blue liquid fuel to the public, on the premises 
of plaintiff. 

The plaintiff , by the bringing of his suit, assumes the 
burden of proving that the charges made in the com-
plaint above recited, were unfounded in law 1 and that 
the defend ant Brooks had no probable cause to make 
the charge . The circumstances under which the prose-
cution was instituted should have been fully and clearly 
shown by him. 

The plaintiff admits the pump on his premises is a 
counter-part of a pump conceded to be a Sun Oil Com-
pany pump, excepting a certain yellow band and a label 
- that it was made by the same manufacturers as the 
certain pump then referred to on "Exhibit P-6" ( case, 
p. 286), following direct examination, ref erring to that 
exhibit ( case, pp. 48 -49). All the pumps on "Exhibit 
P-6" were Sun Oil Company pumps in design including 
the coloring . 

The test imony on the part of the plaintiff and nearly 
every witn ess produced by him in speaking of appear-
ance of pump or gas is to the effect that the plaintiff, at 
the time charged in the complaint, to wit , on March 3 
and 12, 1930, at his 0. K. Service Station , was in pos-
session, and use of, a blue colored pump , from which 
was expos ed, offered for sale or sold a blue gasoline, 
ar,d that in design and appearance was similar to the 
Sun Oil Company pump, and similar to the Sunoco 
motor fue l of said company , which said company mar-
keted, and that such pump and fuel were well recog-
nized by the purchasing public of motor fuels . 

See tes timony of Willard Hafner ( case, p. 49 , 1. 
20-28; p. 50, 1. 17 to bottom; p. 51 to 1. 18). As to 
whether the ga s which plaintiff said he sold was a regu-
larly recognized gas as far as the public knew . Note 
his answ er to question, p. 70 , 1. 24. 

Frank L . Miller ( case, p. 73 and see p. 74 , 1. 34-37 , 
and p. 75 , 1. 17-19) . 
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Walter Augustine ( case, p. 86, 1. 25-30 ; p. 89 to 
L 11). 

Dr. William E. McCorkle ( c~se p. 96). This witness 
afterwards made an attempt to change his testimony. 

Sarah Strong (case, p. 119, 1. 19-22). 
From all the testimony on the part of th e plaintiff, 

taking into consideration the character of the evidence, 
it is hardly conceivable that any conclusion should be 
reached other than that the Sun Oil Compan y's recog-
nized pump from which its motor fuel "Sun oco'' was 
marketed, was simulated by the plaintiff both as to pump 
ar:d fuel , and that the difference in either or both at the 
dates alleged in the complaint as attempted to be shown 
was such only as to bring the same within the purview 
of the statute ( chapter 116, Laws of 1928) as a dis-
guised or camouflaged pump, which under the meaning 
of the statute would constitute fal se represent ation, and 
would, and did, deceive or tend to deceive purch asers of 
motor fuel from such pump, unless informed of the laci< 
of identity, and it is contended that the plain tiff before 
resting his case and putting the defendants to thei r proof 
failed in sustaining his burden to show want of probable 
cause with malicious intent -on the part of the defendant 
Brooks, in making the criminal complaint, and that the 
court erred in refusing the motion to nonsuit. 

II. 

AS TO THE SECOND GROUND OF APP EAL -
THAT OF AN ALLEGED ERROR OF T HE 

COURT IN REFUSING DEFENDANT S-
APPELLANTS ' MOTION FOR DI -

RECTION OF A VERDICT. 

In addition to the failure alleged on the part of the 
plaintiff to show that the complaint made by the defend-
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ant against the plaintiff was done maliciously and with-
out reasonable or probable cause as is claimed in Section 
I. of this brief in the matter of refusal to nonsuit at the 
closing of the case of the plaintiff, the defendants allege 
tbat on the evidence as contained in the entire case the 
plaintiffs action should fail. 

(a) Because of want of probable cause with malice 
ii; making the complaint by the defendant Brooks has not 
been shown by the evidence. 

(b) Because the defendants acted in making the 
charge or complaint against the plaintiff on the advice 
of counsel after first submitting all the material facts 
and circumstances under which the prosecution was in-
stituted to a regular practicing attorney and counselor-
at-la w of this State. 

AS TO ;FAILURE TO SHOW WANT OF 
PROBABLE CAUSE. 

The testimony on the part of the defendants shows 
that complaints had been made to the defendant as a 
result of which the defendant Brooks visited the 0. K. 
Service Station belonging to the plaintiff and made pur-
chases of gasoline from a pump that was painted similar 
to those of the Sun Oil Company, and that such gasoline 
was colored blue (case, pp. 122-123). 

The witness, Brooks, says, at the bottom of page 123: 
"I asked the .attendant if the gasoline I haJ 

purchased and had placed in the tank of my car 
was blue Sunoco. I had made a purchase of five 
gallons of gasoline and had it placed in the tank 
of my car. With me at the time was Mr. George 
W. Eck , at that time a salesman for the Sun Oil 
Company. Mr. Eck asked if he was positive, 
that is, if the attendant was positive, that this was 
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blue Sunoco, and the reply was, 'It is blue Sun-
oco.' I had some business in Flemin gton and I 
concluded my business · on the second of March. 
I communicated this conversation to our * * *.:• 

And then again ( case, p. 124 bottom) th e witness 
continuing testified: 

"I communicated this to the legal department 
of the Sun Oil Company and was advise d by them 
to secure samples of this gasoline. So , on a later 
date , on or about March 12, I returne d to this 
0. K. Service Station and secured a one-gallon 
sample in a can. '' 

The second purchase was 111 the presence of one, 
George W. Eck, and another salesman of the Sun Oil 

, Company from Trenton, New Jersey, Mr. John B. Con-
nell. And the same witness, Brooks, continuing at page 
125, testifies further as follows : 

"I asked if this was blue Sunoco, and Mr. Eck 
asked if this blue Sunoco would clean clothes, and 
I asked again if the attendant was sure th is was 
blue Sunoco , to which he replied it was. I dis-
tinctly recall three distinct questions and three 
distinct answers when this gasoline samp le was 
secured. I took this gasoline sample the next 
clay, in person, to our chemical laborat ory at 
Marcus Hook Refinery and delivered it in per-
son to Mr. Angstadt over there , labeled as to 
when it ,vas taken and wherefrom , and wrnte a 
letter from my office in Trenton the next day 
verifying the action that I had taken in de-
livering this sample to him . Later on, at the 
advice of the legal department, and in conjunc-
tion with our attorney at Trenton, Mr. Backes, 
I made a complaint against Mr. Hafner.. " 
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The foregoing quoted testimony, it is contended, 
shows tha t the plaintiff at the times mentioned, March 
2 or 3, and March 12, 1930, was selling from a blue 
pump, similar to the Sun Oil Company pumps, a prod-
uct which was stated to be Sunoco, and which was a blue 
motor fuel largely advertised by the Sun Oil Company, 
one of the defendants herein . The testimony is sup-
ported by another witness, John B. Connell ( case, pp. 
225, 226, 227 ). 

Another witness, George W. Eck, was attempted to 
be served with a subpcena, but \\1as unable to be found 
and could not be produced ( case, pp. 210-211 ) . 

The witnesses on the part of the plaintiff, as stated 
in Section I., had testified as to the similarity of the 
pump and appearance of the liquid fuel. , 

The fact that a distributing agent of the defendants 
was deceived by the appearance of the pump and ac-
cused_ defendants of putting a pump in his territory 
(case, pp. 211-213) is most significant of the tendency 
of the· apparatus to deceive a purchaser , who might not 
be so technically acquainted with the design and color-
ir;gs of the Sun Oil Company pump as a person actually 
acquainted with the details thereof. 

And then the fact that an attendant on the premises, 
stated, and sold , the gasoline to be "Sunoco" would be 
a potent circumstance in creating a belief on the part of 
the defendant Brooks that the plaintiff was attempting 
to deceive the public and that the pump and sales there-
from were at the times alleged in the criminal complaint 
fraudulent under the statute mentioned above. 

It is true that the attendant, Eggert, attempts to deny 
the statements made to Brooks and Connell, that the 
gasoline was Sunoco ( case, p. 245 and sur-rebuttal, p. 
256, I. 28-34; p. 257, 1. 17-25), but it is submitted that 
the attemp t was unsuccessful. Assuming, arguendo 
only, tha t this witness did not say or admit that the 
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gasoline purchased by Mr. Brooks was "Su noco," that 
fact would be immaterial as t? whether the pump or 
container was a simulated, disguised or camouflaged 
pump . In other words, th is pump spoke for itself as 
to whether it tended to deceive. 

The defendant Brooks says that he did believe that 
all the things he had seen and heard and done as stated 
by him , prior to the complaint, constituted gu ilt under 
the statute as charged (case , p. 198, 1. 1-10) . 

To confirm the reasonableness of such belief, see the 
testimony of Clinton H. Wright ( case , p. 203 , 1. 30 to 
bottom and p. 204, 1. 18-22) and of Thoma s Percetti 
(case, p. 220, 1. 10-35 ; p. 223, 1. 6-11; p. 225 , top). 

On the whole case we are unable to discover from the 
evidence that the essential facts which formed the basis 
of the charge or original complaint, are materi ally dis-
puted whereby it could legally be submitted to the jury 
as to whether the defendants had reasonable and prob-
able cause for making the complaint in this case-the 
similarity of the pump used by plaintiff, and the gasoline 
or liquid fuel expo sed and offered for sale fro m such 
pump is conceded , and the circumstances as · they existed 
on March 3 and March 12, 1930 , are shown by the 
clef endants and are not legally controverted , as is 
claimed . The purchases on the part of defenda nt are 
not denied and only an attempt is made to cont rovert 
the facts stated by the witnesses Brooks and Connell 
that the gasoline wa s sold as "blue Sunoco " and this by 
the testimony of Lewis F. Eggert ( case, p. 245) who 
simply denies the statements of the purchasers and .ex-
plains what he said by alluding to that part of the con-
ver sation referring to fitness of gasoline to clean a dress 
and is silent as to the remainder of the conversatio n, but 
afterwards the same witness admits inquiry for "Sun 
gas ,'' and when pre ssed for an answer to the question: 

"Q . When he asked you if it was Sun gas , what did 
you tell him? " His answer was : 
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"A. I told him I did not thin!? s,o.'' ( Case, p. 248.) 
It is claimed that this witness ' testimony is such th:1.t 

it cannot be considered as controverting the statements 
of defendants ' witnesses , betause it indicates ,by an ir-
resistible in ference that other conversation was had be-
tween him and the then purchasers, and a failure to 
fairly stat e what it was ( case, pp. 249-252). 

See comm ent in charge of his Honor , Judge Eldridge 
( case, pp. 266-267) . 

And furt her , as stated above, the apparatus involved, 
which was in full view of the public , showed whether it 
tended to deceive. 

The pla intiff does not show that the facts stated in 
the compla int made by defendant were false . He admits 
the simila rity of pump, and the evidence on his part goes 
mainly to immaterial differences, the very existence of 
which, it is contended, constitute the disgusing or camou-
flaging, an d the imitating of the design and color of the 
pump as charged , and it is not shown that the color of 
gasoline lacked similarity to "Blue Sunoco. 1

' 

Witho ut fal sity being shown, an inference of want of 
probable cause and malice cannot be justified. 

Vladar v. Klopman, 89 N. J. L. 475-576, cit-
ing Navarino v. Dudrap , 66 N. J. L. 620; Weiner 
v. H arrison, 81 N . J. L. 601. 

"Where the facts are not controverted the 
qu estion of probable cause is one of law to be 
detern1.ined by the court, its submission to the 
ju ry is improper." 

Vladar v. Klopman, 89 N. J. L. 575-578. 

But when the question as to "whether or not the de-
fendant ha d probable cause for instituting the prosecu-
tion agai nst the plaintiff , depends , in part, at least , upon 
facts, the exi stence of which is in disptite, it is the func-
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tion of the jury to settle those facts, and upon doing so, 
to determine on the whole case w_hether or not probable 
cause has been shown, such determination being baseu. 
t1pon proper instruction from the court." 

Dalton v. Godfrey, 97 N. J. L. 455, 459. 
Vladar v. Klopman, 89 N. J. L. at p. 578. 

The same case at page 576 states: "The fund amental 
grounds upon which an action for ma licious prosecu-
tion rests are that it was instituted against the plaintiff 
without reasonable or probable cause; and that the 
defendant was actuated by a malicious motive in mak-
ing the charge. Unless the evidence in the case estab-
lishes the existence of both these grounds, the plaintiff ~ 
suit must fail. " 

Of course, it is well settled that in cases of malicious 
prosecution, it is not only necessary to prove on the 
part of the plaintiff that the affidavit made by the de-
fendant was false, but also that he knew it was false, 
or did not have reasonable and probable cause to believe 
it to be true. 

Dalton v. Godfrey, 97 N. J. L. at page 461. 
Izzo v. Viscount, 74 N. J. L. 65-67. 

It is contended that the plaintiff failed to show the 
falsity 0£ defendant's affidavit and it is further con-
tended that the facts showing reasonable and probable 
cause for making the affidavit by the defendant Brooks 
have · not been materially controverted, and it is sub-
mitted that the motion to direct a verdict was erro.-
neously refused. 
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ADVICE OF COUNSEL. 

It is further contended that the trial judge should 
have directed a verdict for the defendants, because the 
complaint in the criminal proceeding was made only 
after the defe ndant Brooks had conferred with counsel 
and had been advised to make the complaint after a full 
and true statement of the facts on which the complain-
ing affidavit was based. 

The testimony of Warren F. Brooks shows that after 
he had made an investigation of the circumstances sur-
rounding the blue pump with yellow markings and the 
liquid fuel exposed to sale, or sold therefrom, that he 
rqorted the same to his princ ipal , the Sun Oil Com-
pany, through its legal department; and that he w~;,S 
referred to Mr. Herbert W. Backes for legal advice 
concerning the then supposed violation of the above-
mentioned statute. 

Tha t he did take the matter up with Mr. Back es and 
related to him all the facts and circumstances which he 
had discovered , or which had come to his attention, and 
was advised by Mr. Backes to make the complaint, 
following which the indictment was found. ( Case, pp. 
148-154.) 

In full confirmation referring to the seeki1~g for and 
receiving, and acting upon the advice of counsel. ( See 
testimony of Herbert W. Backes, case, pp. 231-238). 

The re seems to be no question as to the full and com-
plete statement of all the facts and circumstances relat-
ing to the situation involved in this suit by the affiant, 
Brooks , to counsel, Mr. Backes. Not only was the state-
ment made by Mr. Brooks that the complaint was entered 
under advice of counsel , but that all the facts were stated 
fully by him to counsel in seeking advice; and the same 
is fully and .in detail corroborated by counsel hims ,elf. 
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At page 238 of State of the Case, Mr. Backes says: 
''Mr. Brooks acted entirely on my advice. I was the 
one who told him to do it. " ( See page 237 where the 
·witness says: 

"That after the information I received from 
Mr. Brooks and after going up and seeing this 
place I sent for Mr. Brooks again and told Mr. 
Brooks that he, as the person with the knowledge 
of this evidence should be a complainin g witness 
on the part of the Sun Oil Company to make 
this complaint against Hafner , and I asked him 
to go with me to a justice of the peace for the 
purpose of making the complaint. I adv ised that 
a complaint should be made and advi sed Mr. 
Brooks to sign such a complaint.") 

In Bennett v. Pillion, 105 N. J. L. pp. 359-362, it is 
stated: 

"But the advice of an attorney will not protect 
the party who consults him unless all the facts 
relating to the situation-that is, which would 
justify or negative making the complain t-are 
submitted to the attorney * * * '' 

And in Dalton v. Godfrey, sup ra (97 N. J. L. 455--
459) , Chancellor Walker , speaking for the Cour t of 
Errors and Appeals, upon the question as to whether 
advice of counsel is ground for the direction of a verdict 
says: 

"Assuming that defendant informed his coup-
sel of all the facts, all the details, as he said he 
did, counsel's advice would protect him only if 
none of the material statements were false t,J 
defendant's knowledge." 

It is submitted on ·the part of the defendants that the 
advice of counsel was given only after a true state ment 
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of all the facts and circumstances · and that none of the 
material sta tements so made to counsel were false to the 
defendant's knowledge, and this contention should have 
precluded the submission of the case to a jury and the 
motion to direct a verdict on such grounds was erro-
neously re fused. · 

It is respectfully submitted that the judgment under 
review should be reversed . 

HARRY J. ABLE , 

HERBER'!' w. BACKES , 

Attorneys for and of Counsel 
w ith Def endants -App ellants . 
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BRI EF OF PLAINTIFF-RESPONDENrr 

TH E COURT COMMITTED NO ERROR IN 
R Jij FU S ING DEFENDANTS -APPELLANTS' 
MOTION FOR A NON SUIT. 

Thr ee subjects will be discussed under this 
heading as follows : 

A. The criminal complaint. 
B. The evidence and conclusions therefrom. 
C. The Law of Malicious Prosecution and con-

clusions. 

A. The criminal complaint stripped of its 
verbiage charges as follows: 

1. Sale by false representation. 
2. Sale by disguised camouflaged pumps 

or pump. 

1 
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3. Sale by imitating the design and color 
of such pumps under which a recog-
nized fuel is marketed. 

The meaning of the word ''design'' has not 
been defined by the courts of this state as it is used 
in Laws of 1928, Chapter 116, under which th e com-
plaint was drawn. The statute is set out in full in 
the State of the Case, page 263, line 29 to line 15, 
page 264. Tbe word design appears in the follow-
ing clause "or by imitating the design, symbol, or 
trade name under which recognized brands of such 
products are generally marketed.'' The word de-
sign is, as used in the statute, the equival ent of 
. sign, symbol, or trade name. It does not give to 
anyone the exclusive right to the use of a pu mp of 
a certain or particular design-or the exclusive 
right to the use of a certain combination of colors. 

The use of a pump of the same physical design 
and color as that of another company of itself does 
not constitute a crime under the Act. It is only 
evidential in determining whether or not the one 
charged with violating the act is making use of 
disguised, camouflaged or falsely labeled pum ps. 

Plaintiff-Respondent's proof was clear that 
there was no direct misrepresentation. Defend ants-
Appellants' case must therefore rest exclus ively 
upon the second charge of the complaint that pl ain-
tiff -respondent used a "disguised, camoufl aged 
pump.'' Defendants -Appellants take this view in 
the last paragraph of his brief under his first point. 

B. Evidence. 
It is uncontroverted that a complaint was made 

April 15th charging a violation of the Act on Mar ch 
2nd and 12th. Ex. P -5, p. 285. That the Plain tiff-
Respondent was arrested April 17th. Ex. P -4, p. 
283. That he was indicted in the April Term and 
acquitted by a t raverse jury May 7th, Ex. P -1, page 
279. 

Plajntiff-Respondent was not charged with 
imitating the symbol o,r trade name of Defend ant-
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Appella nt . The charge involved the sale of gas from 
a single pump, that at the most southerly end of 
a line of twelve pumps located in front of Plaintiff-
Respond ent's gas station. This pump was erected 
by Gaydos Brothers, distributors of a blue gas, and 
was ere cted as received by them from the Wayne 
Pump Company. See testimony of Walter Augus-
tine, pa(Je 77, lines 19-22. 

'' Q. vVho installed the Hafner pump "? 
A . I did. 
Q. vVhen d1d you put it in? 
A . About the second of March, 1930. '' 

and lines 31-40-
,' Q. Where did · the pump come from ? 
A. The vVayne Pump Company in Phila-

delphia. 
Q. H ow was it procured 0? 
A. By a truck; we went after it with a 

truck. 
Q. Is that a standard pump with the 

Wayne Pump Company ? 
A. Yes. 
Q. How do they ship it as to color ? 
A. Just exactlv as it was installed. 

and page 78, lines 1-5- ~ 
•' Q. Do you know whether that is a stock 

pump or stock color with the Wayne 
Pump Company? 

A . Yes. 
Q. Is it? 
A . Yes, sir." · 

The ·pump had no symbol, design or trade name 
upon it and was without a globe on March third 
and Mar ch twelfth, 1930, the dates alleged in the 
complaint. See testimony of Walter Augustine, 
page 77, lines 25-30 inclusive: 

'' Q. Do . you know who furnished the globe ? 
A . Yes. 
Q. Do you know the date it was furnished ? 
A . It was furnished about three weeks 
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after it was installed. We were all 
out of gfobes at th,e time we in stalled 
the pump.'' 

and cross-examination of the plaintiff -resp ondent, 
page 49, lines 12-15 inclusive: 

'' A . There is no label on my pump . 
Q. And the label. That is my mistake. 

rrhere . is no label~ 
A. No." 

and direct examination of the same witness , page 
31, lines 17-19 inclusive: 

"'Q. Did it have a label at all in the r egion 
in which this label appears ~ 

A. No label whatever.'' 
See E x hibits D-N o. 1 ancl No. 2, p. 218-299 

which shows the tank as it was prior to the placing 
of the globe, and P No. 12 which shows the t ank af-
ter the placing of the globe. This shows clearly 
there was no design, symbol or trade name upo n the 
pump. 

Genoco was a standard white gas and had been 
sold by the plaintiff -respondent since July 1929, 
page 42, lines 27-29 inclusive: 

'' Did yon sell Genoco gas prior to 1930 
A. Yes, I think . the pum ·p was pu t m 

around July 1929. '' 
The Sun Oil Company has no exclusive ri ght 

and can · obtain none under our law to the use of 
the color blue in its gas. Likewise it has no ex-
clusive right and can obtain none under our law, 
to the use of blue or yellow coloring on its pu mps. 
Yet it is upon this charge that it sought to hold the 
plaintiff -respondent in a criminal action. See let ter 
of the attorney of the Sun Oil Company to plaint iff-
respondent prior to the making of the compl aint, 
and which is herewith set out in full, the itnclersc or-
ing being our s. (P-10, pag e 290). 



Dear Sirs: 

5 

COPY 

Exhibit P -10 
Trenton, N. J., .April 5, 1930. 

Our client, Sun Oil Company, has brought to 
our atte ntion the fact that .you are selling a gaso-
line or motor fuel colored blue and purporting to 
be Blue Sunoco at your service station. 

~l1his gasoline is dispensed from a pump colored 
yellow or blue which are the Sun Oil Company's 
colors. Your use of these colors on yo1:r pump and 
your sale of a blue gasoline therefrom is intended 
to deceive the public nnd is a violation of th e law 
so far as unfair trade competition is concerned. 

As a matter of record, ·we write this letter to 
notify you to desist forthwith in dispen sing a bliie 
gasoline f r orn yellow and bliie purnps. Upon your 
failure to r espect this notice, we shall be obliged to 
take such legal action as the cir cumstances warrant. 
Please be goYerned accordingly. 

Very truly yours, 
Ther e was nothing about the tank to deceive 

anyon e, the color of the gas was different from that 
sold by the Sun Oil Company, and the placing of 
the colors upon the pump was different than that. 
used by the Sun Oil Company, and the physical 
featur es of the pump differed from the pumps of 
the Sun Oil Company. 

Plai ntiff-respondent in his direct testimony, 
page 48, ~ines 14-34: 

'' Q. Now, I show you photograph marked 
Exhibit P-8 and I ask you to step 
down in front of the jury and point 

' out where the coloring is different on 
that t ank than on the tank which you 
have marked ''A'' on the sheet. 

A. Well, the difference in this tank-This 
tank on the 1:5icture has yellow here 
rmd here, ap.d all the rest is blue, all 
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the way down; -_ where this (indi cating) 
has got yellow. . 

Q. In other words there is no yellow 
on the base at all 1 

A. No. After you leave that (ind icating) 
it is all blue. 

Q. Is there an~ plate or mark on th e tank 
in the photograph similar to the mark 
or plate appearing in the center of the 
body of the Sunoco pump 1 

A. No, there is none o:ri this pump at all. 
Q. So that you have no mark of any kind, 

nature or description, at that point, 
and it is solid color from there clear 
to the ground 1 

A. Yes sir." 
Under cross-examination the same witn ess at 

page 51, lines 27-30, inclusive, speaks of the differ-
ence in color of the gasoline : 

"Q. Is there any similarity in the colod 
A. This is a greenish blue, while th eirs is 

a bluey blue. 
Q. But the Genoco has a blue cast, is that 

right1 
A. Yes.'' 

and the same witness at page 55, lines 17-26 in-
clusive: 

and 

''Q. Was there any distinguishing fe ature 
about that pump which would ind icate 
the kind of gas that was being sold 
therefrom when you served the pu blic~ · 

A. The pump was a different color an_d 
the gas was on a greenish blue, where 
theirs was on a true blue. 

Q. For three weeks was there any sign of 
Genoco1 

A. No; there was no bulb there. 
Q. T'here was no sign on the pump at all~ 
A. No; they did not ·have any bulb the re.'' 

the same witness at page 33, lines 20 and 39 
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indicat es that he sold this gas u'nder the name of 
Genoco. 

'' Q. State how you sold this gasoline, un-
der what name 1 

A . Genoco.'' 
Wa lter Augustine, at page 76, lines 31-39 in-

clusive, and page 77, lines 1-9 inclusive: 
'' Q. I wish you would point out to the jury 

the difference between the two tanks. 
A. On the chart 1 
Q. Yes . 
.A. (indicating). rrhe tank Mr. Hafner 

has over there is a little bit different . 
here. This bas about, I imag·ine, four 
or five inches of yellow in here, ( indi-
cating), where the tank Mr. Hafner 
has has only two inches of yellow 
around that band in here underneath 
the bowl; and from there on down it 
is all blue, or it was at the time Mr. 
Hafner was arrested. From there on 
down to the base it is all blue. And 
the top, from here on around i 3 all 
yellow as far as here, and around the 
globe on the top it is black instead of 
yel1ow. And it has no sign in here. 
It has just a plain band all the way and 
blue from this band down to the 
basin.'' 

And the same witness speaking of the color of 
the two gases, at page 84, lines 26-38 inclusive: 

'' Q. You said on your direct examination, 
Mr. Augustine, that there was a differ-
ence in the color of the Genoco gas 
from the Sunoco gas. Would that 
difference be apparent to a person un-
less one was set along side of the other 
for comparison~ 

A. I think it would. 
Q. To the average person who buys gas 
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you think he could tell the difference 
from the color if , he walked up to a 
pump and said, "Put in this gas ?" 

A. I can see the difference twenty-five 
feet away from it.'' 

And the same witness at page 86, lin e 3-25 
gives the difference in physical forms: 

"Q. I asked you whether it was identical 
in S'hape and form 1 

A. Well it is different than this. 
Q. What is that 1 
A. It is a little different than this . It is 

different than any pump on thi s chart. 
Q. ·wherein lies the difference 1 
A. In here (indicating). 
Q. That is shape and form~ 
A. Yes . 
Q. I am not asking about the color ing. 
A. No , in the build of it. 
Q. Where1 
A. Right in here (indicating). 
Q. Tell · us the difference. 
A. ~:L1his pump hei'e has got a longer flange 

in here. I should think it has about 
five or six inches flange on here; about 
two inches in here, instead of four or 
five. 

Purchasers of the gas at the plaintiff -res pond-
ent 's station were not deceived as to what they 
purchased. Ralph Berger at page 72, line 15, says: 

'' A. I simply asked what kind of gas he 
was putting in and he stated th at it 
was his own blue gas.'' · 

and Mr. Miller at page 73, lines 12-19 inclu sive, 
says: 

'' Q. Did you purchase from this pump that 
has been talked about in this tria H 

Yes, sir .. 
Q. Did you know what kind of gtis you 

were purchasing 1 
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A. Yes. 
Q. What kind was it 1 
A. Genoco.'' 

and Dr. McCorkle under cross -examination by Mr . 
Able at pa ge 107, lines 27-35, says as follows: 

'' Q. Do you know the colors of the Sun Oil 
Company pump? 

A. Yes. 
Q. vVhen you saw this pump first on the 

ground of the 0. K. Service Station 
did it impress you as a Sun Oil Com-

A. 
Q. 

pany pump? 
No . 
It did not so impress you ? 

A. No." L 
Sa rah Strong, under cross -examination by Mr. 

Able, at p age 118, lin es :2-40 incl usive, says as fol-
lows: 

''Q . 

A . 
Q. 

A. 
Q. 

A . 
Q. 
A . 

Q. 

A . 

Q. 

Are you familiar with the appearance 
of the recognized Sunoco pumps and 
the blue -colored gas sold therefrom ? 
I am. 
This pump that was placed on this 
0. K. Service Station plant was similar 
in shape and form and color , was it 
not? 
It was in shape. 
And without any advertisement being 
noticed thereon would you take that 
to be a Sunoco pump ? 
I would not have. 
And what would you take it for? 
I would not take it for any kind of a 
pump until I saw the name over it . 
-well, did the appearance of the pump 
appeal to you as being like the Sunoco ? 
It did not because there was no Sunoco 
globe above it. 
I am speaking of the general form and 
appearance and color of the pump; was 
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there anything that indicate d to you 
that it appeared like a Sunoco pump1 

A. From the general form, yes ; not from 
color or from appearance. The color 
was not identical. 

Q. Tell us wherein it was differen t . 
A. The band at the bottom of the pump 

and the seal on the front of the pump. 
Q. Did you notice that when you first 

looked at it 1 
A. I did . . 
Q. You noticed the pump was diff erent f 

\f\Therein was it different 1 
A. There was no yellow band on the bot-

tom of it. 
Q. And you were familiar with th e fact 

that the Sunoco pump had a yellow 
band · on the bottom 1 

A. Naturally. 
Q. You knew that before this occasio n, did 

you1 
A. Having used Sunoco before, yes ." 

It appears from the testimony of Mr. H afn er, 
pages 28 and 29, that the attorney of the Sun Oil 
Company appeared at the hearing before Squire 
Webster, and iterrogated witnesses there sworn on · 
behalf of the State, and sat at the State's ta ble at 
the trial of the indictment. 

The answer admits that Warren F. Brook s, as 
agent for the S-q.n Oil Company, on the 15th day 
of April 1930, made the complaint upon which this 
suit is founded. 

The defendant -appellant, Warren :B-,. Bro oks, 
typed the complaint at the dictation of the atto rn ey 
of the defendant -appellant, the Sun Oil Comp any, 
while the two of them were in the office of the 
Justice of the Peace. Pa,ge 154, lines 1-11 inclusi ve: 

'' A. He directed me to make a compl ain t. 
He went with me when · we made the 
complaint, and we were in Squire Web-
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ster 's office and made a search for the 
s'quire or justice of the peace or what-
ever you call him in New Jersey -
Magistrate~and after half a day's 
search we found Mr. Webster, and Mr. 
Backes dictated the complaint and I 
wrote it on Mr. ,V-ebster 's typewriter. 
The next thing, as I recall, was the 
day the arrest was made and I appear -
ed before Squire Webster." 

C. L aw of Malicious Prosecution. 
It ha s long been the law of · New Jersey that 

in order to sustain a suit for ma licious prosecution 
three thing s must be proved: Weisner vs . Hanson, 
81 Law , page 603: 

F irs t , a criminal prosechtion against the plain -
tiff and it s ending i:i a manner favorab le to the 
plaint iff. ' 

Second , that it wa s instituted by the defendant 
without r easonable or probable cause. 

Third , that the def end ant was actuated by 
malicious motive in making the charge. 

In th e case now before the Court it is uncon-
trover ted that the criminal charge was made and 
an acquitta l followed. The Chief Justice in the 
case las t above cited, says: 

'' Whe n a party makes a criminal charge 
aga inst another without having reasonable 
gr ound for believing it to be true, the pre-
sumption is that in doing so he is actuated 
by a malicious motive.'' 

Ju stice Van Syckel speaking for the Court of 
Erro rs and Appeals in the case of ;Navarino vs . 
Dura p, 66 Law, at pag,e 621, says as ·follows: 

'' ]?rom the untruthfulness of -the facts stated 
in the affidavit, malice and want of probable 
cause could be inferred.'' 

An d again the Chief Justice in speaking for 
the Court of Errors and Appeals in the case of 
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Vladar vs. Klopman, 89 Law, at page . 576, says 
as follows: 

"There was proof - suqmitted by the pl ain tiff 
which showed that the charge of larcen y made 
against her was false. When she reste d her 
case, therefore, this proof was sufficie nt to 
justify an inference of want of pro bable 
cause, and of malice,'' citing the two cas-es 
last above mentioned. 

Justice Pitney in an exhaustive opinion in the 
case of Brennan vs. U. S. Hatters, 73 N. J. Law, 
at page 7 45 adopts the following words: 

"Now, intentionally to do that which is calcu-
lated in the ordinary course of events to dam-
age, and which in fact does damage another· 
in that other person's property or tr ade , is 
actionable if done without just ca.us~ or ex-
cuse. Such intentional action, when done 
without just cause or -excuse, is what the 
law calls a malic~ous wrong.'' 

The Chancellor speaking for the Cour t of 
Errors and Appeals in the case of Dalton vs . God-
fred, 97 N. J. Law at pa,ge 458: 

'' If the jury had believed the story tol d by 
the def end ant, they might have found re as-
onable and probable cause for the pro secu-
tion; but on the contrary, if they disbeli eved 
him and believed the plaintiff, then it was 
proper for them to find that the prosecu tion 
was -malicious, because without either re ason-
able or probable cause.'' 

and at the top of the same page the Chance llor 
says: 

'' From this evidence the guilt of the plai nt iff 
could not reasonably be inferred, and, th ere-
fore, the denial of a non-suit was right.' ' 

The Court of Errors and Appeals in Maud sley 
vs. Richardson & Boynton Op., 101 N. J. Law , at 
page 562, says as follows: 

'' In passing upon a motion to non suit the 
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court cannot weigh the evidence, but must 
ta ke as true all testimony which supports 
th e view of the party against whom the mo-
ti on was made, and must give him the bene-
fit of all legitimate inferences which are to 
be drawn therefrom in his favor. Mulrooney 
v. 0 'Keefe, 98 N. -J. Law, 853.'' 

Counsel for Defendants -Appellants stated four 
reaso ns for a non-suit in his motion before the 
court at page 119, Z,ines 30 to 40, and at pcige 1:20, 
lines l to 10. In his brief he has abandoned all 
these reas ons except the second which is that plain-
tiff fai led to establish that the def end ants made th e 
complain t maliciously and without reasonable or 
proba ble cause. 

Plai ntiff-Respondent expressly testified that he 
sold the gas as Genoco-a standard gas which he 

· had been selling in its white form since July 1929. 
There was no claim at the trial or at the indictment 
that the word "Genoco" in any way tended to de-
ceive any one, as indeed it could not, becaus ·e , of 
the larg e number of other gases using similar 
names, such as the Continental Oil Company's 
"Co noco" ; the Standard Oil Company's "Socony ", 
etc. 11he defendant produced Exhibit P-6 and an 
examination of that exhibit will show that all of the 
Sun Oil Company tanks have placed upon them in 
a very conspicuous position, the design, symbol, 
or trad e name which is known in the trade as a 
decalcomania. In the case of the Sun Oil Company 
tanks , this design, symbol, or trade name appears 
in larg e legible printing, on what is known as the 
skir t or body of the tank, and also on what is known 
as the globe, so that no one could have been deceiv~ 
ed by the tank used by the plaintiff-respondent. 

In addition there is the testimony that the at-
torn ey of the defendants-appellants personally 
dictat ed the complaint in the office of the justice, 
while the defendant, Warren F. Brooks, typed it; 
tha t he attended the hearing before the justice and 
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interrogated the witnesses, and sat at the State's 
table during the trial. And t,hese acts alone are 
sufficient to justify an inference of malice. 

It is submitted that it has been very clearly 
shown that the public was not deceived an d that 
no attempt was made to deceive the public. Fur -
thermore, the various witnesses pointed out the 
physical difference between the pumps, the differ-
ence in the placing of the colors and the diffe rence 
in the coloring of the gas itself. The testimo ny is 
clear and convincing that the pump used by the 
plaintiff-respondent was of sufficient differe nce in 
coloring and in physical form to be differen tiated 
from the pumps of the Sun Oil Company. 

It is submitted that the testimony on beh alf of 
the . plaintiff-respondent showed clearly want of 
probable cause and a legal inference therefro m of 
malice. 

The placing of the colors was different. The 
physical features of the pump were different , the 
color of the gas was different, and the pump itself 
was without any globe, and bore no inscri ption 
of any kind to mislead anyone. 

It is submitted that the court was corre ct in 
refusing a non-suit. 

II 

The Court committed no error in refusing the 
Defendants-Appellants' motion for a directed ver-
dict. 

Three subjects will be discussed under this 
heading as follows : 

A. The Evidence. 
B. The Law of Malicious Prosecution as to 

advice of counsel. 
G. The bringing of a criminal complaint to 

accomplish a private _ end. 
A. Evidence. 
The Defendant-Appellant Brooks sold pum ps 
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of the Sun Oil Company to be used -in the sale of 
other gas. .See page 180, lines 7-13 inclusive: 

. "Q. In addition to the Wayne Pump Com-
pany selling some of these blue and yellow 
pumps you, yourselves, sell some of them . 
outright, don't you, your ·own company1 

A. We will sell them. · 1lv e will paint them 
red and sell them or we will sell them to 
a man if h~ agrees to paint them.'' 

Br ooks knew the Wayne Company was selling 
the same pump to others, page 178, lines 26-31 in -
clnsive : 

" Q. So it is common practice for the Wayne 
Company to send out pumps painted blue 
and yellow 1 

A . No, it is not. 
Q. r_:rhey have sold them that way1 
A. It happened twice, once with Purol and 

with Keystone . '' 
And at the bottom of page 178 and top of page 

179, Br ooks indicates he knew the Wayne Com-
pany wer e selling these very pumps to others. The 
Wayne Company had a large stock of these pumps 
left on ha nd and unso ld because the sale of this 
type of pump had declined in favor of the electric 
pump . 

Bro oks gives · a week or ten days as the time 
requir ed to repaint a pump. Page 179, lines 29-31 
and 38-39: 

''Q. Now, as an experienced pump man what 
would you say was a reasonable time for 
a dealer to get his pump repainted? 

A. A week or t~n days, with other conditions 
entering in to it. '' L 

Yet he had plaintiff .:respondent arrested for 
two sal es, one made the day following the erection 
of the pump and the other within ten days after 
the ins tallation of the pump. 

Br ooks knew, prior to making the complaint, 
tha t the p laintiff had informed the counsel of the 
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Sun Oil Company in writing that he was not sell-
ing a blue gas · as Sunoco. Page 181, .lines 27-40 
inclusive, and page 182, lines 1-4 inclusive : 

'' Q. Between the time you were the re at the 
service station on the twelfth of March 
and the time you made your complaint, 
on the thirteenth day of Ap ril, your 
counse l wrote a letter to Mr. Haf ner and 
got an answer, did he ,not f 

A. Yes. 
Q. Did you see those letters 1 
A. Yes, sir. · 
Q. You knew then on the tenth or eleventh 

day of April that Mr. Hafner cont ended 
that he was not selling blue ga s in imi-
tation of Sunoco, that he was not selling 
it from a pump disguised as a Sunoco 
pump, that he clearly stated it was his 
his own gas and from his own pump, 
didn't you; in other words, you had seen 
that letter 1 

A. Yes.'' 
Brooks admits on his direct examinatio n that 

on his last visit to the plaintiff's place on March 
12th, he was informed the gas was not Suno co, 
pctge 129, lines 32-40: 

"'Q. All right. Now what happened 1 
A. I asked him where he secured his Blue 

Sunoco from and he said he didn ',t know, 
and I told him I had bought some gaso-
line earlier in the day and it purpo r ted to 
be Blue Sunoco, and he said, 'All I say is 
it is a good blue gas,' and he denie d that · 
he said it was Blue Sunoco. 

Q. How is that 1 
A. He denied that he said it was Blue Sun-

oco.'' 
Now here does he repeat this conversatio n to 

his counsel. Brooks admits that the pum p on 
Hafner 's place is different than the pumps shown 
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on the Sun Oil Company's c0hart, Exhibit P -N o. 6. 
Page 132, lines 8-18: 

'' A. The detail difference is very small. 
What is known as the skirt of the pump 
--the lines on the outside running up 
and down-are a little nearer parallel 
on the Pennsylvania pump than on the 
Wayne, and in all probability the yellow 
band about the cent ,er of the pump is not 
quite so deep on Wayne; otherwise the 
\Vayne pump is very similar to the · Penn-
sylvania pump. To the average observ-
er they would all look alike. The Wayne 
is so near the Pennsylvania model that 

'' 
Th e witness also admi tted on his direct ex-

amina tion that the pump had no globe and no label, 
page 134, lines 9-14: 

'' Q. How about the label or something of 
that kind on the side of the pump ? 

A. There was no label at all. 
And when you saw it there was no top on it, 

you said? 
A. No globe on the top.'' . 

Wi tnes s admits that the Sun Oil Company had 
no pump s standing in the open without globes, page 
135, lin es 20-21: 

"A . There is no pump installed where there 
is no canopy overhead where a globe 
does not appear on it.'' 

and at pag e 183, line 21: 
"'A. There is never one without a globe or 

seal.'' 
Jose ph H ylan, a witness produced by the de-

fend ant, tells of the difference in the pump, pag ~ 
214, line s 32-40 : 

'' Q. vVhat did you see about the Hafner 
tank that differed in comparison with the 
tank there on the picture? 

A. Well, in the first place, there was no 
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advertising globe; there was nothing 
only .the cap that was . shipped from the 
factory; and there was no yellow sign 
displayed; there was no decal co mania.'' 

The same witness received the same pu mp from 
the Wayne Company for both the Purol Company 
and the Sun Oil Company, page 216, lines 26-29: 

'' Q. So you have had delivered fr om the 
Wayne Pump Company identi cally the 
same pump for the Purol Compan y as 
for Sunoco Compan y ? 

A. We have had, yes.'' 
Hylan was not deceived by the color of the 

gas, pag•e 216, lines 36-40, and pag e 217, lines 1-10: 
'' Q. 'When you went down there to look at 

the pump could you tell from your ob-
servation whether Sun gas was in the 
pump or not? 

A . Well, of course the gas that was in • that 
tank is really not a true blue gas, as the 
Sun gas is. It is a much lighte r blue. 
With the naked eye you can see a diffe r-
ence. 

Q. How many feet away could you see that 
difference? 

A. Oh, I should say, depending on the ran ge 
of the · light shining on the pump . 

Q. But it was clearly visible to the nak ed 
eye ? 

A. Yes, I would say so.'' 
Brooks admitted on cross-examination that 

several brands of blue gas are marketed, pag e 164, · 
lines 18-21: 

'' A. I cannot say how many brands of hlue 
gasoline are · marketed. 

Q. Well, there are serveral ? 
A. Yes.'' 

There is also testimony . quoted in Point One 
showing the difference in the color of the gas es. 
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The plaintiff displayed no misleading signs or 
other advertising material. The Sun Oil stations 
in tha t terr itory all had advertising signs in addi-
tion to signs on the pumps. Brooks' testimony -
page 161, lines 31-33: 

' ' Q. All the stations ·from here to Ringoes 
have a Sunoco gas ad erected 1 

A. I think they aU have signs." 
page 162, lines 4-12: 

'' Q. Point to one in Hunterdon County that 
does not have your sign 1 

A. I cannot reca 11 any now. 
Q. Now I ask you was there any such sign 

as that at the Hafner service station 
either on the second or third or twelfth 
of March 1 

A. T·here was no · sign there at all. ' ' 
page 162, lines 31-40: 

' ' Q. There was no cap on here saying 'Blue 
Sunoco' was there 1 

A. No, sir. 
Q. There was no seal here 1 
A. No, sir. 
Q. There wasn't any diamond sign saying 

'Blue Sunoco'1 
A. No." 

page 163, lines 19-23: 
'' Q. Did you see anything around Mr. -Haf-

ner 's service station that in any way 
infringed on any of your advertisements, 
other than blue gas in a tank and a tank 
that was somewhat similar in color 1 

A. Not a thing.'' · 
The testimony of Mr. Hylan u~der cross -exam-

inat ion, page 218, lines 15-33; and page 219, lines 
1 and 2: 

' ' Q. How long were you distributors for the 
Sun people in this district 1 

A. Twenty-seven months. 
Q. Du:ring that time you had charge of all 
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the pumps in Hunterdon Coun ty1 
A. Yes. 
Q. And it was your business as j obber to 

supply those dealers with Sun oil and 
gas~ 

A. Yes. 
Q. And in the performance of you r duties 

did you visit the different statio ns ~ 
A. Yes . 

. Q. And did you familiarize yours elf with 
the conditions surrounding the stat ions 1 

A. Yes. 
Q. Now, didn't it occur to you when you 

visited the Hafner station th at there 
were no signs displayed there such as is 
ordinarily di splayed at all Sun stati ons 1 

A. There were no signs of it bein g a Sun 
station, no, sir." 

Mr. Brooks admits on cross -examinat ion he 
never bought anything from H afner person ally and 
never knew him until he was arrested, pag e 157, 
lines 26-31 : 

"Q. Well, you did not buy it from Mr . Haf -
ner, did you~ 

A. No, sir. 
Q. You say you never saw Mr. Hafn er 

around there ~ 
A. That is right. 
Q. Did you ever ask to see Mr. Hafn ed 
A. No, sir." 

and at page 190, lines 18 and 19: 
'' A. The first time I saw Mr. rfafne r was 

the day he was arrested." 
Further admits under cross -examination that 

he never ascertained if the man who served him was 
an employee of the plaintiff. Pag e 189, line 4-18;' 

'' Q. Did you inquire of the man back here, 
who you say you bought the gas oline 
from, ns to whether or not he was an 

. employee of Hafner 's 0? 
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A. No, sir. 
Q. Then you came up to Flemington and 

had Hafner arrested and confined on a 
statement some man made to you, whom 
you didn't even know was .connected 
with the service station, other than he 
poured gas in the car 1 

A. rrhat man served me, took my money 
and gave me change. 

Q. You did not know who it was 1 
A. No." 

Mr. Brooks gives a list of persons whom he 
alleged complained about the Hafner pump. The 
only one he produced in court was Mr. Hylan. At 
page 144, line 31, Brooks in his testimony says, 
'Mr. Hy lan had informed me that several of those 
who were selling gasoline for him were complain --
ing.' At . page 146, lines 15 to 2,0, on his direct ex-
aminati on, Brooks says, ,·Mr. Hylan informed me 
that he had several people, his recollection was at 
least a half dozen, who had noticed the pump and 
who had remarked that he had placed a Sunoco 
pump in the 0. K. Service Station.' This is di-
rectly denied by Mr. Hylan in his cross-examina-
tion, p age 253, lines 19-25: 

'' Q. I interrogated you yesterday concerning 
a conversation alleged to have been had 
between you and Mr. Brooks on the 
third day of March at your place in 
Flemington, New Jersey. I (ailed to ask 
you whether or not at that time you told 
Mr. Brooks that you had received several 
complaints against this Hafner tank. 

A. No, I did not.'' 
Brooks upon his cross -examination, page 167, 

lines 15-24, admits he knew of no customer who had 
been deceived, and made no attempt to find any: 

'' Q. But it was there shortly after the fif-
teenth of April. Now, do you know any 
prospective customer for gasoline that 
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was deceived by Mr. I-Iafner's pump~ 
A. None that I am prepp,red to say here. 
Q. Do you know any member of that great 

body of people known as the t ravelling 
public, other than the servant s or em-
ployees of the Sun Oil Comp any, who 
was deceived by this pump as th ey pass-
ed by over on the Lambertville r oad 1 

A. I have not tried to secure them ." 
Brooks in his cross -examination, page 154, says 

that he got in touch with Mr. Slattery who had 
complained about the Hafner station, by phone. 
At page 155 and page 169 he admits Mr. Slattery's 
daughter was his per sonal stenographer. 

All the alleged sales were made by Lewis J.,7
, 

Eggert. He expressly denies he ever state d it was 
Sun gas, page 245, lines 16-20. 

B. Law of Malicio ·us Prosecittion As to Advice 
of Counsel: 

The Court of Errors and -Appeals tak es this 
question up in the case of Dalton vs. Godfr ey, 97 
Law, page 455. In that case the defendant told his 
counsel that the plaintiff admitted the taki ng of 
his money. Plaintiff denied she made an y such 
statement. ':l1he court says at page 459 '' assu ming 
that defendant informed his counsel of all the facts, 
all the details, as he said he did, counsel's advice 
would protect him only if none of the ma terial 
statements were false to defendant's knowl edge. 
Here, again, the issue depends upon the question 
of fact, namely whether it is true that the pl aintiff 
admitted to the defendant that she took his money.'' 
The court there held that this presented a que stion 
of fact which would have to be decided by the jury. 

In the case now before the court, the defen dant 
Brooks is contradicted by his own witness, Hylan, 
as to the complaints which Brooks told · his counsel 
had been made to Hylan, page 253, lines 19-26 in-
clusive: (Heretofore quoted). 

:B7 urther , Brooks' own testimony reveal s that 
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he faile d to disclose to his counsel the fact . that 
the atte ndant from whom he had purchased gas 
had expr essly , denied to him on his second visit on 
March 12th that he had said it was Blue Sunoco, 
page 129, lines 32-40, inclusive: 

"Q . All right. Now what happened~ 
A. I asked him where he secured · his Blue 

Sunoco from and he said he did1i 't know, 
and I told him I had bought some gaso -
line earlier in the day and it purported 
to be Blue Sunoco, and he said, 'All I 
say is it is a good blue gas,' and he de -
nied that he said it was Blue Sunoco. 

Q. How it that~ 
A. He denied that he said it was Blue 

Sunoco.'' 
He related to his counsel only the conversation 

which he, Brooks, al1eges took place earlier in the · 
day, and which Brooks relates as follows, page 
149, line 15: "That I asked th~ attendant if it was 
Blue Sunoco gasoline and he said it was." He 
never mentioned to his counsel Egbert's denial, 
although it was made on the same day as the alleged 
admis sion. Further, Egbert, in his testimony, de -
nied making any such statement, page 245, lines 
16-20 inclusive: 

'' Q. Did you hear him testify yesterday that 
you said it was Blue Sunoco, or words 
to that effect~ 

A. I heard him say so, yes . 
. Q. Did you make any such statement~ 
A. I did not.'' 

He did not tell his counsel that all Sun p1;1mps 
in Hun terdon County had advertising material with 
them ·nnd that there was no advertising of any 

· kind, na ture or description on the premises of the 
plain ti ff. He did not tell his counsel that there 
was no exposed Sun pump without a globe on it. 
He did not tell his counsel that the difference in 
color was visible to the naked eye. In addition to 
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these discrepancies in Brooks' own testimo ny, there 
is the uncontradicted testimony. of the plaintiff's 
witnesses as well as the defendant's witnes s, Hylan, 
that there was a distinct physical difference in the 
pumps, in their coloring and in the color of the gas. 

Court of Errors and Appeals. Ben net vs. 
Pillion, 105 Law, page 359, at pag ,e 362, says: "But 
the advice of an attorney will not protect th e party 
who consults him unless all the facts relatin g to the 
situation, that is, which would justify or negative 
the making of the complaint, are submitted to the 
attorney; and there is no proof in the pres ent case 
that this was done.'' 

In the case before the court Brooks plainly 
made only such statements to his counsel as were 
favorable to his own interests. 

The Court of Errors and Appeals in th e case 
, of Vladar vs. Klopman, 89 Law, page 575; at page 
578, the court says as follows: '' Where the ques-
tion whether or not the defendant had pro bable 
cause for instituting the prosecution again st the 
plaintiff depends, in part, at least, upon fact s the 
existence of which are in dispute; it is the fun ction 
of the jury to settle those facts, and, upon doin g so, 
to determine on the whole case whether or not 
probable cause has been shown, such determin ation 
being based upon proper instructions submitte d by 
the trial court. ' ' 

Weisner vs. Hansen, 81 Law, page 601. Court 
of Errors and Appeals. Paragraph two of the 
synopsis reads as follows : '' When the questio n of 
the existence or non -existence of probable caus e for 
instituting a criminal prosecution depends partly 
upon undisputed facts, and partly upon facts which 
are in dispute, and which must be determined fr om 
the evidence in the cause, such question is not one 
of law to be resolved by the court, but one of fact to 
be settled by the jury under proper instruction s.'' 

It is submitted from the foregoing that th ere 
were clearly disputed questions of fact here which 
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were pr operly left to the jury and that the court 
correctly ref used a directed verdict. 

C. The Bringing of a Criminal Complaint to 
Accomplish a Private End. 

r_rhe writer has been unable to find any case in 
New Jer sey dealing with the subject matter of this 
sub-heading. Volume 19 of the American and Enp;-
lish Encyclopedia orf Law, at page 676 says as fol-
lows: " In general. 'Where a criminal prosecution 
is begun under circumstances making it apparent 
that the person instituting it had some collateral 
private p:upose in ·view, rather than the vindica -
tion of the law, legal malice is shown,'' and 38 
Corpus J uris, page 424 says as follows: '' If one 
makes use of the criminal law for some collateral 
or priv at e purpose and not to vindicate the law, 
such pr oceeding will be considered malicious.'' 

It is clear from a reading of the case that 
neither the Sun Oil Company nor Mr. Brooks ha:i 
any idea of making a criminal complaint or an 
arrest, but consulted their attorney solely for the 
purpos e of preventing Hafner from selling a blue 
gasoline. The attorney says at page 240, lines 
20-26 inclusive: 

' ' A. They came to me and asked me to see 
if there was any possible way in which 
this situation could be stopped, this ap -
parent violation could be stopped; and 
I made an investigation and discovered 
that statute and conferred with Lamber-
ton & Moffett and told them that an ar -
rest could be made. I then sent for Mr. 

, Brooks and got the facts and advised 
Mr. Brooks to make the co_mplaint. '' 

and the sarne page, lines 33-40 inclusive, and lines · 
1-3, page 241: 

'' The Court - ,iVhat is the question 1 
Mr. Able-To define the word 'violation.' 
Mr. Herr-As used by the witness. He says 

this violation was brought to his atten:-
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tion, and I am asking what he means by 
'violation'. · 

·The Court-vVell, violation of wha t? 
The Witness-Of the rights of th e Sun Oil 

Company, in having other peopl e camou-
flage their pumps and disgu ise their 
pumps to dispose of gasoline.' ' 

and at pag e 241, the attorney shows clearl y that no 
one had ever talked to him about an arre st. Lines 
19-24, pag e 241: 

'' Q. And rather than file a bill in a court of 
equity or file a law suit to collect dam-
ages you advised the arrest? 

A. I suppose that remedy was left up to 
me. 

Q. And nobod y had ever mentione d arrest, 
had they? 

A . No. Nobody ever talked to me about 
arrest.'' 

It is clear from this testimony that the plaintiff 
was arrested for the sole purpose of stoppin g what 
the defendant thought was an invasion of it s com-
mercial or trade rights. r:11he complaint was not 
made to vindicate the law or protect the publ ic. 

It is submitted that the quotations fro m the 
Ame-rican and English Encyclopedia of La w, and 
from Corpus Juris heretofore quoted should be the 
law of New Jersey and that in the case befo re the 
court, the defendants clearly made use of the law 
for a collateral private purpose rather th an the 
vindication of the law, and that such action sh.ould 
constitute malice in New Jersey. This should 
certainly be so in the present case where it is clear-
ly apparent that defendants failed to reve al all 
facts to counsel and misstated other facts. In ad-
dition to the foregoing, malice is clearly shown in 
the present case as pointed out in Point One , sub-
division "C" at the beginning of this brief. 

Conclusion. · 
It is submitted thnt it is clearly proved by the 
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evidence heretofore quoted that the defendant 
Brooks knew at the time he made the complaint 
that the plaintiff expressly denied he was selling 
Sun gas in a Sun pump; that he concealed from his 
attornev the conversation that he had with the at-
tendant on his second visit on March 12th in which 
the atte ndant told him that it was not Sun gas; 
that the defendant knew that no sign or symbol 
appeared about the premises or upon the tank in-
. dicating that it was Sun gas, although every other ' 
Sun tan k in Hunterdon County had signs or sym-
bols upon it, as well as advertising matter adjacent 
thereto; that the pump in question had no globe on 
it although every other Sun pump standing in the 
open had a globe upon · it. Brooks lqiew that the 
Sun Oil Company sold the same pumps to others 
and allowed them ten days in which to repaint the 
same, although here a criminal complaint was made 
on sales alleged to have been made within ten days 
after the erection of. the pump. Brooks knew that 
the pump was a standard pump which the Wayne 
Company shipped to other users as well as the Sun 
Oil Compa ny, and he knew that there we1~e several 
brands of blue gas on the market and that the Sun 
Oil Compa ny had no exclusive right to the use of 
that color. Mr. Hylan denies that he told Brooks 
that several people had complained about the pump, 
and it is clear from the testimony of the plaintiff's 
witnes ses that the tank was different in color than 
the Sun Oil Company, that its physical features 
wei·e differe nt, that the color of the gasoline dis-
closed in the pump was different, that the pump 
bore no inscription of any kind, or description, and 
there fore could not have misled a purchaser. It is 
plain from the testimony of plaintiff's witnesses 
that they were not misled or deceived in purchasing 
gas fr om the pump, and the defense did not pro-
duce a single disinterested witness to testify that 
the pump in any manner tended to deceive them. 
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It is submitted that the court properl y left the 
question to the jury, and the , court should be sus-
tained. 

RYMAN HERR 

ATTORNEY FOR AND OF OouNSEL WITH 

PLAINTIFF-RESPONDENT 








