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T h e bill i n t hi s c a s e i s i n f o r m, e x c e pt a s t o 
t h e p r a y e r, a n o r di n a r y bill b a s e d o n t h e p oll u -
ti o n of t h e ri v e r, a n d it i s n ot u n til w e c o m e t o 
t h e st at e m e nt of t h e d a m a g e s cl ai m e d t o h a v e 
b e e n s uff e r e d b y t h e c o m pl ai n a nt s f r o m s u c h p ol-
l uti o n t h at w e fi n d a n y t hi n g t o i n di c at e w h et h e r 
t h e d a m a g e s s o cl ai m e d a r e t e m p o r a r y d a m a g e s, 
t h at i s, d a m a g e s t h at h a d b e e n s uff e r e d p ri o r t o 
t h e fili n g of t h e bill, o r p e r m a n e nt d a m a g e s, t h at 
i s, d a m a g e s t h at mi g h t b e s uff e r e d i n t h e f ut u r e 
a s w ell a s t h o s e t h at h a d b e e n s uff e r e d i n t h e 
p a st. T h e p a rt of t h e bill r ef e r r e d t o b e gi n s a s 
f oll o w s : “ A n d y o u r o r at o r s f u rt h e r s h o w t h at 
t h e d a m a g e s w hi c h t h e y h a v e s e v e r all y s u s-
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tained by the destruction of or interference with 
their said property rights through the said 
wrongful and illegal acts of the city of Paterson, 
as near as the same can be ascertained,”  etc. 
Case, p. 32. So far the claims are clearly for 
mere temporary damages. And it was a recol-
lection of this part of the bill, without a refer-
ence to or examinatinn of what follows, that led 
to the erroneous statement in one of the causes 
of demurrer assigned, “ that the bill does not 
show whether the compensation therein de-
manded is for permanent injuries or for injuries 
suffered before the time of the filing of the b ill.” 
But the bill immediately adds “ calculated upon 
the basis of said injuries being permanent.” 
This makes the claims those for permanent dam-
ages, or for compensation for permanent inju-
ries. And when we come to the prayer of the 
bill we find that it asks for compensation for 
permanent injuries ; for the compensation it 
prays for is “ such compensation to” the com-
plainants “ for the diminution in value of their 
said lands and property rights as shall be ascer-
tained by this honorable court to be ju st.”  Case, 
p. 34. This suit, therefore must be considered 
as one for permanent damages or compensation 
for permanent injuries.

And it is the, prayer of the bill alone that 
shows the origin of the suit and its real purpose. 
It prays for an injunction restraining the defend-
ant from discharging its sewers into the Passaic 
river, unless and until the defendant makes com-
pensation as aforesaid. This shows that the bill 
is intended to be based on the opinion of this court 
in the case of Simmons v. Paterson, reported in



15 D ick ., 385. In that case the bill sought to re-
strain the defendant, being the same defendant 
as in this case, from discharging its sewers into 
said river, without condition or qualification. 
The defendant in defense set up that it had the 
legal right, under acts of the legislature of the 
State, to construct its sewers and empty them 
into the river, and could not therefore be re-
strained from using the river as a conduit for its 
sewage. The court admitted that the defendant 
had legislative authority so to do, but did not 
fully admit the conclusion the defendant de-
duced therefrom. The court held : (1) that the 
city, having such legislative authority, was' not 
subject to the charge of maintaining a public 
nuisance ; (2) that the riparian owners along the 
river, where the tide ebbs and flows, having no 
title to the bed of the stream, were not entitled 
to the injunction asked for ; (3) that the riparian 
owners above the ebb and flow of the tide, hav-
ing title to the middle of the stream, subject 
only to a servitude to the public for purposes of 
navigation, and consequently a property right in 
the water of the river flowing over and along 
their land, the pollution of the river by sewage 
constituted the taking of their property, which 
the legislature could not authorize except upon 
just compensation ; (4) that by reason of the 
great injury which would fall upon the city by 
restraining the continuous use of its sewerage 
system, and the acquiescence of the riparian 
owners above where the tide flows, their injury 
being comparatively small, it would be inequit-
able to grant them an injunction ; and (5) that 
those of the complainants who were riparian
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owners above where the tide flows might obtain 
redress by amending their bill, or by filing anew 
bill, praying for an injunction, unless the city 
would consent to make such compensation for 
the diminution in value of their lands as should 
be ascertained to be just.

It is on the last part of this statement that the 
bill in this case is evidently intended to be 
based.

The complainants may be divided into three 
classes : (1) owners of lands on the river above
the Dundee dam, which said lands aré also above 
the ebb and flow of the tide in the river ; (2) the 
owner of the Dundee dam and can a l; and (3) 
the lessees of such owner, who take water from 
its canal.

The first class comprises the complainants, 
Henry W . Doremus, Peter A lyea, George G. 
Van Riper, John H . Merselis and Edwin Merse- 
lis, Edo Y . Cadmus and Cornelius D . Cadmus, 
Richard Van Riper, Edo Van Riper, Frederick H. 
Gelderman, W illiam  P. Yreeland, Richard H. 
Hoitsman, Albert A . Outwater and Richard 
Outwater, Peter H . Doremus, Mary A . Yan 
Saun, Paulina Wehnert, Margaret K ipp , Martha 
A . Phillips, Passaic Brick Company, Henry Kip, 
Euphemia Kip, Annie Mercelis, John E . Mer- 
celis, Gertrude C. Winslow and John Kip, (the 
last six representing one tract of land), David 
Miller, Garret Terhune, W illiam  A . Hopson, 
Peter P. Yan  Bussum and Scatto C. Nash. 
Case. pp. 4-11. These complainants set up in 
the bill that they have a property right in the 
water of the river flowing along and over their 
respective lands (including as a part of their
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said respective lands their respective shares, as 
riparian owners, of the bed of the river) and they 
complain that these property rights are injured 
by the said alleged pollution of the river.

The second class comprises, and, in fact, is 
made up of, the complainant, the Dundee Water 
Power and Land Company. P. 16, etc. This 
complainant is the proprietor of the Dundee 
dam and canal. The dam, according to the bill, 
is constructed across the river about sixteen 
hundred feet above the ebb and flow of the tide, 
and is fourteen feet high. The canal starts 
above the dam and then runs along below the 
dam about a mile and a half, and is eighty feet 
wide. From this canal this complainant lets 
out water to lessees. The leases are for one or 
more mill powers, each mill power being the 
right to draw from the canal eight and a half 
cubic feet of water per second. The bill sets up 
in behalf of this complainant certain “ property 
rights” , namely : its rights to the rents reserved 
in its leases, its reversionary rights in the leased 
mill powers, and its right to sell the surplus 
water not required to supply the mill powers, 
which said “ property rights,” the b ill‘claims, 
have been greatly injured in value, and in part 
taken from this complainant by the said alleged 
pollution of said river.

The bill also sets up that this complainant 
owns three pieces of land on or about said river, 
one of which appears to be partly above and 
partly below the dam and above tidewmter and 
another of which appears to be below the dam and 
above tidewater, and the other of which, so far 
as appears from the bill, may be located any-



where, on the west side of the river, from its 
source to its mouth. P. 20, 1. 2o, etc. The bill 
sets up that the value of these pieces of land 
has been greatly depreciated by the said alleged 
pollution of said river.

The third class comprises the Botany Worsted 
Mills, the Algonquin company, the Dundee 
Woolen company, the Andrew McLean com-
pany, the Worthen and Aldrich company, the 
United States Finishing company, and the 
Passaic Woolen company. Case, pp. 21-31. 
The bill does not allege that either 
of these are riparian owners above tide-
water, or even that they are located 
above tidewater. So far as appears or is to be 
inferred from the bill they are all located below 
the point where tidewater in the river ends. 
They are therefore merely the users, below the 
tidewater point, of water taken from the river 
above the tidewater point. The right of these 
complainants to take water from the canal under 
their respective leases is expressly described in 
the bill in all the cases but two as “ a valuable 
property right” in so much of the water of the 
river as they have such right to take. In the 
cases of the two exceptions, namely, the Dun-
dee Woolen company and the Andrew McLean 
company, the “ rights and privileges” in the one 
case, and the “ rights”  in the other case, of these 
complainants under their leases, are described 
as “ valuable property rights” without express 
mention of the water, but it is manifest that 
their rights to take water from the canal under 
their leases constitute the principal part of these 
said “ valuable property rights.”
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In the cases in the second and third classes, 
except so far as relates to the pieces of land 
mentioned in the solitary case in the second 
class, the injuries from the alleged pollution of 
the river is stated to be done to these alleged 
“ property rights.” T h u s: “ Such property 
rights” of the Dundee W ater Power and Land 
company—the solitary case in the second c la s s -  
have been greatly impaired in value, and in part 
taken from the company (p. 20); “ this property 
right” of the Botany Worsted Mills “ has been 
greatly diminished and impaired” (p. 22) ; “ the 
said valuable property right”  of the Algonquin' 
company “ has been greatly impaired in value 
(p. 21), the Dundee Woolen company “ has suf-
fered great loss, damage and inconvenience to 
and in the use of” its said “ valuable property 
rights” (p. 25); the said “ property rights” of the 
Andrew McLean company “ have been in part 
taken and greatly impaired in value” (p. 26) ; the 
“ value of the said water and property rights”  of 
the Worthen and Aldrich company “ has been 
greatly diminished and impaired” (pp. 27 and 
28); the said “ valuable property right” of the 
United States Finishing company “ has-been in 
part taken and greatly impaired in value (p. 29), 
and the said “ property rights” of the Passaic 
Woolen company “ have been in part taken and 
greatly impaired in value” (p. 30). And all these 
parties express their fears that their said “ prop-
erty rights” will be entirely destroyed if the 
said alleged pollution of said river is allowed to
continue. #

And when all of these complainants, included 
in all these classes, come to set out their alleged
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d a m a g e s f r o m t h e s ai d all e g e d p oll uti o n of s ai d 
ri v e r, t h e y s a y : “ t h at t h e d a m a g e s w hi c h t h e y 
h a v e s e v e r all y s u st ai n e d b y t h e d e st r u cti o n 
of or i nt e rf e r e n c e wit h t h ei r s ai d p r o p e rt y 
ri g h t s, ” & c. T h e n t h e a m o u nt o f t h e s ai d d a m -
a g e s t o e a c h of t h e c o m pl ai n a n t s’ s ai d “ p r o p e rt y 
ri g h t s, ” i s st at e d. D a m a g e s t o n ot hi n g el s e b e-
si d e s t h e s e all e g e d “ p r o p e rt y ri g h t s ” a r e h e r e 

s et u p. P p. 3 2 a n d 3 3.
T h e m a nif e st o bj e ct of s u c h u s e of t h e t e r m s 

“ p r o p e rt y ri g h t ” a n d “ p r o p e rt y ri g h t s ” i s t o a t-
t e m pt t o b ri n g t h e c a s e wit hi n t h e l e g al p ri n ci pl e s 
l ai d d o w n i n t h e c a s e o n w hi c h t hi s s uit i s p r et e n d-
e d t o b e b a s e d a s a b o v e st at e d, t o wit, Si m m o n s 
v. P at e r s o n, 1 5 D i c k., 3 8 5. I n t h a t c a s e J u s ti c e 
V a n S y c k el i n d eli v e ri n g t h e o pi ni o n of t h e c o u rt 

s ai d :
“ Ri p a ri a n o w n e r s a b o v e ti d e o w n a d  m e di u m  

fil u m a g u e,  a n d h a v e a p r o p e rt y ri g h t i n t h e 
w at e r fl o wi n g al o n g a n d o v e r t h ei r l a n d. T hi s 
p r o p e rt y ri g h t c a n n ot b e i m p ai r e d e x c e pt b y t h e 
l a wf ul u s e of t h e w at e r s b y ri p a ri a n o w n e r s 
hi g h e r u p t h e s t r e a m. ” P a g e 3 9 1. A n d t h e 
c o u rt h el d, i n s u b st a n c e, t h at t h e i m p ai ri n g of 
t h e s e p r o p e rt y ri g ht s b y m a ki n g t h e ri v e r a c o n-
d uit f o r s e w a g e c o n stit ut e s a t a ki n g of p ri v at e 
p r o p e rt y f o r w hi c h c o m p e n s ati o n m u st b e m a d e. 
H e n c e t h e u s e of t h e t e r m s “ p r o p e rt y ri g h t s ” 
a n d “ p r o p e rt y ri g h t ” i n t h e bill.

T h e  S i t u a t i o n .

I n 1 8 6 5, a c c o r di n g t o t h e S t a t e’ s c e n s u s of 
t h a t y e a r, P at e r s o n h a d a p o p ul ati o n of 2 4, 8 9 3. 
S e e t h e a b st r a ct of t h at c e n s u s a p p e n d e d t o
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Laws of 1866. It was getting to be a large 
city for those times. That the welfare of the 
city required that it should be provided with 
sewers is obvious. I f  its citizens, or at least those 
entrusted with the management of its affairs, had 
failed to take necessary steps to meet this re-
quirement, they would have been guilty of gross 
negligence, the consequence of which can be 
eaily imagined. W ell, if the city was to have 
sewers their contents must be discharged some-
where. A t that time and for some years after-
wards, “ the only system for constructing sewers 
which had been adopted in this country was by 
building them underground with the outlet into 
the natural- watercourse on the bank of which 
the city was built.”  Simmons v. Paterson, 15 
D ick., 385, 388. Authority, therefore, for the 
construction of such a system of sewerage with 
its outlets into the Passaic river was obtained 
from the legislature. The acts conferring such 
authority were passed in 1817 and 18$8. Laws 
of 18# ,"p. 653, sec. 17 ; Laws of 18i&8, p. 126. 
Both of these acts are declared therein to be 
public acts, so that this court will take judicial 
notice of them even on the the argument of a 
demurrer. Rader v. Township of Union, 10 V r ., 
509, 521 and 522 ; Newark v. Stout, 23 V r ., 35, 
39.

It can safely be presumed that at that time it 
was not supposed that the discharges of the 
sewers that might be constructed would so defile 
the water of the river as to occasion any damages 
or give rise to any complaint. For, as Chancel-
lor McGill said in the case of Attorney General 
v. Paterson, which was the case of Simmons v.
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Paterson, supra, in the court below, “ the Passaic 
River, at Paterson, is a stream of considerable 
size, capable of receiving comparatively large 
quantities of refuse matter without being con-
taminated.” 13 D ick ., 11. Such being the case 
there was no intention at the time those acts 
were passed and Paterson’s sewerage system 
was adopted, of taking or impairing any property 
or “ property rights” by means of the operation 
of that system, or any expectation that any 
property or “ property rights” would be taken 
or impaired thereby.

It does not appear from the bill when the city 
began to use its sewerage system ; the first use 
of it mentioned in the bill being in or about the 
year 1890. In or about that year, the bill says, 
the city “ began to unlawfully cause to be dis-
charged from its sewers and to flow into said river 
large quantities of acids, impure substances, 
waste matter, sewage, contents of privies, cess-
pools and sewers.”  Page 13. No one of the 
complainants complains of any injury from tbe 
pollution of the river prior to tha t date.

Although the complainants in the first class 
mentioned, describe the condition of the river at 
the time of the filing of the bill, no one of them 
tells when his “ property rights”  were first in-
jured by . its pollution. The sole complainant 
in the second class does not state when the river 
was first polluted, or when such pollution first 
injured its “ property rights.” Some of the com-
plainants in the third class are a little more ex-
plicit on this point. Thus, the Botany Worsted 
Mills commenced its business (worsted and 
woolen goods) in the early part of 1890, using the
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water for scouring, washing, condensing and dye-
ing raw material and fabrics ; at first it was pure* 
enough for all these purposes without filtering, 
but soon began to show evidences of pollution, 
and by 1892 became unfit for scouring, rinsing 
and dyeing. P. 21, etc. The term of the lease of 
the Algonquin company commenced January 1, 
1892 ; it used the water for scouring and dyein^ 
wool, and in its fulling mills and presses ; 
at the time of the making of the lease (January 
1, 1892) the water was sufficiently pure to be 
available to this complainant for these purposes, 
but “ for some time past,”  in the language of the 
bill, no particular time being stated, it has 
been unable to use the water for at 
least some of those purposes. P. 22, etc. 
The Dundee Woolen company cominmenced 
its business in or about the year 1884, using the 
water for power and for dyeing and scouring in 
the manufacture of woolen goods. It does not 
say anything about the condition of the water 
until 1892; but it says that in that year the 
water became noticeablv bad and has since grown 
rapidly worse. P. 24, etc. The Worthen and 
Aldrich company was not organized until Decem-
ber, 1892. It used the water for dyeing and wash-
ing woolen and cotton fabrics. It says that dur-
ing the first few years its plant was operated the 
water was sufficiently pure for these purposes ; 
but that it afterwards became so bad that it was 
compelled in 1895 to sink wells and use fil-
ters. P. 27, etc. The Passaic Woolen company 
says that of late years the water has become un-
fit for dyeing and scouring but makes no other 
specification as to time. P. 30, etc. The An-
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drew McLean company was organized in 1897 
•( p. 25), and the United States Finishing com-
pany in 1899. P. 28. The use the former intended 
to make of the water was for bleaching, dyeing 
and finishing purposes ; the use the latter in-
tended to make of it was for scouring, boiling, 
bleaching, dyeing and finishing purposes. The 
former acquired one mill power and the latter 
seven mill powers of water for these purposes. 
How it was that they were wheedled into doing so 
when the water, according to the statements of 
the others of the same class, had become unfit for 
these purposes, they do not explain. These two 
complete the list of the complainants in the third 
class. These are all the statements contained 
in the bill as to the time when the water 
of the river became so polluted as to be 
injurious to the “ property righ ts” of the 
complainants. And it appears from these state-
ments that that time was no earlier than 1890, by 
which time the population of the city had in-
creased from a little less than 25,000 in 1805 to 
nearly 80,000.

It is true that these statements come from the 
third class of complainants. But if in 1890 the 
water of the river was pure enough for scouring, 
washing, condensing and dyeing raw material 
and fabrics, according to the statement of the 
Botany Worsted Mills, and did not become 
noticeably bad until 1892, according to the state-
ment of the Dundee Woolen company, and was 
sufficiently pure to be available for scouring and 
dyeing wool and for use in fulling mills and 
presses in 1892, according to the statement of 
Algonquin company, and even for the first few
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years after 1892, was sufficiently pure for dyeing 
and washing wool and cotton fabrics according 
to the statement of the Worthen and Aldrich 
company, it could not have become so polluted 
before 1890 as to cause any injury to the first or 
second classes of complainants.

As already stated, the first use of the Paterson 
sewerage system mentioned in the bill is m 
1890. It is not to be supposed, however, that 
the use of that system was first commenced at 
that time. The bill states that there are already 
twenty-two sewer outlets from the city into the 
river, eight on the left bank and fourteen on 
the right of the river. How many of these had 
been built before 1890 the bill does not say ; but 
the probability is that the greater part of them 
were built before that time ; and it cannot be 
supposed that those of them that were had been 
plugged up until 1890, when, as the bill says, 
the city began to cause its sewage to be dis-
charged into the river. It must be presumed 
that before that time the city had been discharg-
ing its sewage into the river for a number of 
years, a little at first and the amount increasing 
as the population of the city grew and new sew-
ers were constructed and additional sewer con-
nections made. There must have been, therefore, 
a number of years during which the city used 
the river as a conduit for its sewage without in-
juring the property rights of these defendants or 
of any one else. And it may in the latter part 
of that period have poured a considerable quan-
tity of sewage into the river daily. During that 
period, however, no matter what quantity of 
sewage the city discharged into the river, it did
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not, by so doing, take or impair any property 
or “ property rights,” , and was, therefore, not lia-
ble to pay any damages to any one for the use it 
so made of the river.

But, now, according to the allegations of the 
bill, which, so far as relates to matters of fact 
well pleaded, must be taken as true on this ar-
gument, the river and its banks in front of and 
upon the respective properties of the complain-
ants embraced in said first class have been partly 
filled and covered with filth and sewage matter, 
and the discharges from the sewers are sufficient 
in quantity and of such a character as to discolor 
and impregnate the whole of the river and the 
water thereof, and to make the water of a dark 
color and of an offensive smell and unfit to drink 
or use for domestic or manufacturing purposes ; 
and the air upon the lands of the complainants 
in the neighborhood of the river has been pol-
luted, corrupted and poisoned by the sewage, 
and the said 'complainants, their families and 
employees have been injuriously exposed to 
noxious and unhealthful odors arising from the 
impure condition of the water of the river, and 
thereby the health of the complainants, their 
families, servants and employees has been in-
jured. P. 15.

I f  this be true, the health of the public is in 
danger ; and as a large part of this public is in 
the city of Paterson, the city is bound in order 
to protect and preserve the health of its citizens 
to find some other means of disposing of its sew-
age.

Then, taking the allegation of the bill upon the 
subject to be true, the damages the complain-
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ants have sustained from this pollution of the 
river, in case these injuries therefrom shall be 
permanent, that is to say, in case such 
pollution of the river shall continue, amount 
to the enormous sum of $2,402,300. Pp. 
32 and 33. It is certain that the city 
cannot run the risk of being required 
to pay such a sum as that to these complainants, 
and most likely a great deal more to persons not 
complainants in the case who may have been in-
jured in the same way. Such a drain as that 
would render the city bankrupt, or very near it, 
and not only stop its growth but reduce its ex-
isting population by unendurable taxation. 
This consideration alone is sufficient to compel 
the city to seek other means of disposing of its 
sewage.

Then the legislature itself, that authorized the 
doing of what is here complained of, is seeking 
a way out of these difficulties. In 1896 it passed 
“ an act for the consideration of a general system 
of sewage disposal for the valley of the Passaic 
river and the prevention of the pollution there-
of.” Laws of 1896, page 20. This act isnotde- 
clared therein to*be a public act, but it is suffi-
ciently public in its nature to make it a public 
act. Enleigh on the Interpretation of Statutes, 
Sec. 501, etc. In 1899, the legislature passed “ an 
act to prevent the pollution of the waters of this 
state by the establishment of a state sewerage 
commission and authorizing the creation of sew-, 
erage districts and district sewerage boards and 
prescribing, defining and regulating the powers 
and duties of such commission and said boards. 
Laws of 1899, pages 336, etc. In 1900, the leg-
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i sl at u r e p a s s e d a n a ct t o a m e n d s ai d l a s t b ef o r e- 
m e nti o n e d a c t. L a w s of 1 9 0 0, p a g e 1 1 3. I n 
1 9 0 2 ( L a w s of 1 8 9 2, p. 1 9 0 ®, t h e l e gi sl at u r e 
p a s s e d “ a n a ct t o c r e at e a s e w e r a g e di st ri ct t o b e 
c all e d ‘ T h e P a s s ai c V all e y S e w e r a g e D i s t ri c t,’ ” 
a n d al s o, “ a n a ct a ut h o ri zi n g t h e a p p oi nt m e nt 
a n d d efi ni n g t h e p o w e r s a n d d uti e s of c o m mi s-
si o n e r s i n s e w a g e a n d d r ai n a g e di st ri ct s c r e at e d 
f o r t h e p u r p o s e of r eli e vi n g t h e st r e a m s a n d ri v -
e r s t h e r ei n f r o m p oll uti o n, a n d t o p r o vi d e a pl a n 
f o r t h e p r e v e nti o n t h e r e of, a n d p r o vi di n g f o r t h e 
r ai si n g, e x p e n dit u r e a n d p a y m e n t of m o n e y s n e-
c e s s a r y f o r t hi s p u r p o s e. L a w s of 1 9 0 2, p.

F r o m  T h i s  S t a t e m e n t  i t  A p p e a r s  :

1. T h at t h e d ef e n d a nt d o e s n ot a p p e a r i n t hi s 
c a s e a s a wilf ul w r o n g- d o e r, a s s et o ut i n t h e 
c o m pl ai n a nt’ s bill, b ut a s h a vi n g b e e n e n g a g e d 
i n a l a u d a bl e a n d n e c e s s a r y b u si n e s s u n d e r a u -
t h o rit y of t h e l e gi sl at u r e of t h e S t at e.

2. T h at t h e r e i s n o r e a s o n t o s u p p o s e t h at 
w h e n t h e l e gi sl at u r e g a V e t h e cit y a u t h o rit y t o 
b uil d it s s e w e r s a n d di s c h a r g e t h e m i nt o t h e 
P a s s ai c ri v e r, a n d t h e cit y b e g a n t h e c o n st r u c-
ti o n of it s s e w e r a g e s y st e m, or f o r a l o n g ti m e 
aft e r w a r d s, it w a s a nti ci p at e d o r a p p r e h e n d e d 
t h a t a n y p r o p e rt y o r “ p r o p e rt y ri g h t s ” w o ul d b e 
t h e r e b y t a k e n, i nj u r e d o r i m p ai r e d.

3. T h at f o r a l o n g ti m e, p r o b a bl y t w e nt y 
y e a r s, aft e r t h e c o n st r u cti o n of t h e ci t y’ s s e w e r-
a g e s y st e m w a s b e g u n, n o p r o p e rt y o r “ p r o p e rt y 
ri g h t s ” a p p e a r s t o h a v e b e e n t a k e n o r i m p ai r e d 
b y s u c h u s e of t h e ri v e r, d u ri n g w hi c h p e ri o d 
t h e cit y g r e w r a pi dl y i n p o p ul ati o n a n d t h e n u m-
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ber of its sewers were consequently largely in-
creased.

4. That now, however, according to the alle-
gations of the bill, the river has became so pol-
luted by the city ’s sewage and so much damage 
has resulted therefrom, calculated upon the 
basis of the injury being permanent, that the 
city is threatened with pestilence, financial ruin 
and general adversity, which can be obviated 
only by the adoption of some other method of 
sewage disposal.

5. That the legislature has taken the matter 
in hand and proposes to contrive some means 
by which these calamities can be averted and 
the property and property rights of the com-
plainants and others injured in the same way 
may be relieved from such injuries.

We maintain :

FIRST.

That as the case thus appears before the 
court, it does not show that the complainants 
are entitled to what they ask for or to any other 
equitable relief or remedy.

The case as it thus appears before the court 
shows that the city of Paterson is making only a 
temporary use of the river as a conduit for its 
sewage to the ocean. When its sewerage system 
was first adopted and for some time afterwards it 
was doubtless expected and intended that the 
sewers would always discharge themselves into 
the river. But for reasons already stated, such 
a use of the river has become necessarily a tem -
porary one. It will cease as soon as some other
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means of disposing of the city ’s sewage shall be 
carried into effect. The safety and financial 
solvency of the city imperatively requires that 
some other method should be adopted. But 
whether it shall adopt some other method or not 
is not left to its option. The legislature of the 
state has taken the matter in hand and will com-
pel the substitution of another method for this 
one, even if the city should not desire it. Now, 
in this state of affairs the complainants ask that 
the city shall be enjoined from any further use 
of its sewerage system, unless and until it  makes 
such compensation to them for the diminution 
in value of their lands and property rights by 
the alleged pollution of the river through the 
operation of that system,- as shall be 
ascertained by the Court of Chancery to 
be just. The compensation here asked for is 
the compensation that would be allowed if the 
pollution of the river was to be permanent. Of 
course, if such pollution is to be temporary, as is 
clearly the case, the complainants are not en-
titled to any such compensation. To give them 
the full amount of the diminution in value of 
their property and “ property rights” when the 
alleged cause of such diminution must before 
long be removed, and their property and “ prop-
erty rights” in consequence restored to their full 
value, would be the rankest injustice. A ll they 
can be entitled to is the damages they have suf-
fered from such pollution since 1890 and may 
suffer from it before it is abated. The case, 
therefore, does not come within the purview of 
the- opinion in Simmons v. Paterson. That 
opinion had in contemplation a permanent con-



tinuance of the pollution of the river by the city ’s 
sewage, or, in other words, a permanent appro-
priation or taking of the property rights of the 
riparian owners in the water of the river by 
means of the operation of the city ’s sewerage 
system. As the case now stands, therefore, the 
complainants’ bill has no countenance or support 
in that opinion.

Upon this temporary character of the use of 
the river as a conduit for the city’s sewage being 
brought up on the hearing before the learned 
Vice Chancellor .who decided this case in the 
court below, it was said bv the complainant’s 
counsel in reply, that a temporary use of as well 
as a permanent interest in lands could be con-
demned, and the case of State v. Jersey City, 50 
Atlantic Reporter, 598, was referred to ; and it 
was further said that we might set out in our 
answer to the bill, that we only want a tempor-
ary use of the river, stating for how long a time 
we wanted it, and ask for a condemnation for that 
period ; and if that period should turn out to be 
too short a one,we could then ask for a condemna-
tion for another period, and so on, and the 
court could proceed to condemn accordingly. 
Now we are not seeking to condemn either land 
or water in this case ; we are not seeking to con-
demn anything but this bill, w-kioh .Booms to us

But if we should ask what the complainant’s 
counsel suggested we should, there would be 
very great doubt as to the courts granting' our
request. The case would be more like that of 
Railroad Co. v. De Camp, 47 V r ., 518, in which 
the condemnation of a temporary use was re-
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fused, than the one referred to by the counsel.
But it is the complainants and not we who are 

doing the asking ; and, considering this as a case 
of temporary damages, i^would seem from the 
remarks of the eom plainan^jiìiarm e complain-
ants would have the Court of Chancery go on 
and assess these temporary damages, without 
the city ’s consent and even against its protest, 
if it should make any, and then, if  the city 
should refuse to pay such damages so assessed, 
take away from the city the use of its sewerage 
system, leaving it to become immersed in its 
own filth, afflicted with divers diseases resulting 
therefrom and perhaps devastated by pestilence. 
It is safe to say the court would not pursue such 
a course as that.

It would be going a great way, to say the 
least, to force the city to submit to the assess-
ment of permanent damages by a court of 
equity instead of a court of law, against its will, 
under threat of an injunction if it should refuse 
so to do. But whatever justification there 
might be for such a course if the injuries 
complained of were to be permanent, thère 
is no justification for it when such injuries are 
but temporary. The complainants’ remedy at 
law is ample and adequate and is its only pro-
per remedy. There is, so far as I can ascertain, 
no precedent or authority for such intervention 
by a court of equity in a matter of mere tempor-
ary damages.

S e c o n d .

The Dundee dam and not the Paterson sewers 
is thè cause of the injuries complained of.
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This is the substance of the 4th and 5th causes 
of demurrer assigned. The 4th states that the 
bill does not show that the injurious condition 
of the river therein alleged is a necessary or 
natural result of the discharge of the city ’s 
sewage into the river. The 5th begins by stat-
ing that it is apparent from the allegations 
of, and the statements in, the bill that the 
said alleged injurious condition of the river is 
the inevitable result of the maintenance of this 
dam.

It is true that there are allegations in the bill 
sufficiently direct and strong to put the blame 
on the Paterson sewers ; but there are other 
statements in the bill that offset all those allega-
tions and show that the blame must rest on the 
dam. Thus the bill says :

;‘The said company shortly after its incorpora-
tion as aforesaid, erected a dam across the Pas-
saic river at and opposite a point in what is now 
the city of Passaic, in the said county of Pas-
saic, and above the point at which the tide in 
the said Passaic river ebbs and flows ; that after-
wards, and in the year eighteen hundred and 
fifty-eight, the said dam was raised by the said 
company to a height of fourteen feet above the 
bed of the said river, at which height it has 
ever since been maintained ; that the said dam 
has backed up the waters of the said river so as 
to make an artificial pond or lake, commonly 
known as Dundee Lake, about four miles in 
length and with an average width of about five 
hundred fe e t; that the, said company at or about 
the time of the erection of the said dam, dug a 
canal or artificial water way about eighty feet in
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width, and commonly known as the Dundee 
Canal, through land then owned by said com- 
pany, from a point above the said dam for a dis-
tance ofubout a mile and a half, having outlets 
or overflow’s into the Passaic river at various 
points below said dam ; that the said company 
has also erected and has since maintained a gate 
house at the head or inlet of said canal on lands 
then and still owned by the said campany ; that 
the said canal is supplied wholly with water 
drawn from the Passaic river above the said dam 
and above the point in the said river at which 
the tide ebbs and flows.”  P. 19.

The word “ com pany” here used means, as 
appears for the bill, the old Dundee Manufact-
uring Company down to sometime in 1868, a new 
company of the same name from that time until 
1872, and after that the complainant, the Dundee 
Water Power and Land company. The latter is 
simply the former organized into a new company 
in that year. P. 18. The bill treats them both 
as one company ; for it says that the said D un-
dee Water Power and Land company was in -
corporated under the name of the Dundee Manu-
facturing company in 1832. P. 16. It appears from 
subsequent statements in the bill that the said 
gate house is located on a tract of land on the 
west bank of the river containing about one and 
a half acres of land. P. 20. How far it is above 
the dam that the canal cuts into the river does 
not appear ; but as the purpose of the canal was 
and is to take water from the river above the 
dam and carry it below the dam it is probable 
that the cut into the river is not very far above 
the dam. It also appears from the bill that it is



about 1,600 feet from the dam to tidewater P
20.

There are certain things to be here observed :
1. That this dam is fourteen feet high and 

throws the water of the river back about four 
miles. Were it not for this dam, therefore, the 
water of the river would naturally flow over 
these four miles with sufficient force to carry 
along with it and cast into tidewater about 1,600 
feet below the dam, any sewage that might be 
left in it at that point. But there would not be 
much, if any, sewage left to be cast into tide-
water, for the free, flowing river, with its natu-
ral process of purification unchecked, would 
nearly, if not quite, purify itself before reaching 
that point. See Newark Aqueduct Board v. 
Passaic, 18 Stew. 393, 403-405, referred to by the 
Chancellor in his opinion in Attorney General v. 
Paterson, 13 D ick ., 1, 11 & 12.

2. That the throwing back of the water of the 
river by this dam causes an artificial pond or 
lake commonly known as Dundee Lake, about 
four miles long and with an average width of 
about 500 feet. The water of this lake is,of course, 
still "water ; there is no effectual movement in i t ; 
there is no force to carry on the natural process 
purification or to convey the sewage to tidewater. 
It has no outlet except the canal leading out 
from one side of the lake above the dam and 
such overflow as there may be at the dam. That 
such overflow cannot be depended on to afford 
much relief appears from the 2d paragraph of 
the form of proposals for leases used by the 
company annexed to the bill. P. 36. The most 
of the refuse matter poured into the river by the
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sewers that is not disposed of by the natural 
course of purification of the river before it 
reaches this lake stops in the lake, producing 
the condition of the water there described in 
the bill.

3. The bill alleges that the contents of these 
sewers is and has been discharged into the river 
above the respective lands of the said first class 
of the complainants. P. 14, 1. 3, etc. The bill 
also mentions a sewer that has its outlet into 
the river at Market street and under the Market 
street bridge. P. 14, 1. 25, etc. Dundee Lake 
and Market street and Market street bridge hav-
ing been mentioned in the bill, the court will, no 
doubt, take judicial notice of the fact that this 
bridge crosses this lake, and that the lake ex-
tends a considerable distance above the bridge. 
According to the allegations of the bill, there-
fore, the respective lands mentioned in the bill 
of all these complainants included in the first 
class, and comprising all the complainants own-
ing land above the dam, excepting the Dundee 
Water Power and Land Company, which owns 
some land at and just above the dam, are, to-
gether with the said land of said company, be-
low this bridge. Consequently these complain-
ants and their lands are merely suffering from 
the condition of this lake brought about by this 
dam.

4. According to the allegations of the bill/ho 
riparian proprietor above this bridge is a com-
plainant in this cause. The natural inference is 
that no such proprietor has anything to complain 
of on account of the pollution of the river.

W e now come to the question of the right of



the complainant, the Dundee Water Power and 
Land 0ompany, to erect and maintain this dam, 
and thereby stop the natural flow of the river, 
throw back its waters and divert them into an-
other channel. It does not appear from the bill 
how much land or what water rights, if  any, this 
complainant owned at or about the place where 
this dam was erected and this canal dug, at the 
time of the erection of the dam and the digging 
of the canal, or at the time of the raising of the 
dam in 1858. The bill says that “ the said com-
pany purchased and acquired a large quantity of 
land and extensive water rights along and upon 
the banks of the said Passaic river above the point 
at which the tide ebbs and flows in the said river, 
which said land and water rights were situated 
in the said county of Bergen and in that part of 
the county of Essex which is now part of the 
county of Passaic.” P. 19. But the bill does 
not describe these lands and water rights so 
that they can -be located and identified ; it does 
not state which company—the original company 
or the new company—purchased and acquired 
them or when they were purchased and ac-
quired. The bill states that the canal was dug 
“ through lands then owned by the said com-
pany,” and that the gate house stands “ on lands 
then and still owned by the company.” P. 19. 
It also mentions three small strips of land which 
this company owns and has owned “ for many 
years last past,”  but for how many years the 
bill does not state. It states, however, that the 
gate house is located on one of the strips on 
the west side of the river containing about one 
and a half acres of land (p. 20) ; so that, at least,
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a part of that strip must have been owned by 
the company when the dam was built and canal 
dug. The bill, therefore, does not state or 
show that this company owned any water rights 
at this point when the dam was erected and 
canal dug or when the dam was raised ; and it 
does not state or show that it owned the lands 
on which the dam was built, when it was built or 
when it was raised ; and it does not appear from 
the bill that at either of those times the com-
pany owned any land whatever on the east side 
of the river or any on the west side of the river 
except that on which the gate house was built 
and through which the canal was d u g ; or 
whether the last mentioned land joined the river 
or not. In short, it not only does not appear 
that this company was such an extensive owner 
of water rights and lands in that locality that it 
could do what it did there as stated in the bill 
without interference with the rights of other ri-
parian proprietors, but it is very clear that it was 
no such extensive owner. Then as the canal is 
about one and one half miles long and appears 
to run in the same general direction that the 
river runs, and the point to which the tide in 
the river ebbs and flows comes within about 
1600 feet of the dam, this dam and canal take 
the water out of the river for about one and one 
quarter miles below the point where the tide in 
the river ebbs and flows.

This complainant could not law fully thus stop 
the flow and back up the water of the river and 
divert it above the point where the tide in the 
river ebbs and flows, without first acquiring the 
right so to do, from the other riparian owners



affected thereby, or from the legislature upon 
payment of just compensation to such owners ; 
and it could not law fully thus divert the water 
in the river below the tidewater point without 
authority so to do from the legislature. No ar-
gument or citation of authorities is required to 
support these propositions. No such right or 
authority appears from the bill. Even the act 
of 1872, referred to in the bill on page 18, which 
provides that it should be lawful for the com-
pany to establish an office in the city of New York 
for the letting of its powers or the disposal of its 
lands, cannot be construed into an affirmation or 
recognition of the lawfulness of such powers ; 
it must be understood as referring solely 
to such powers, if any, as the company might 
lawfully have to let, as the Vice Chancellor ap-
pears to admit in his opinion. P. 52, 1. 35, etc. 
And certainly no grant from the state of the 
right to divert the water from' the river so as to 
keep it out of thè river below the tidewater point 
can be inferred therefrom. Newark Aqueduct 
Board v. Passaic, 18 Stew ., 393, 398 and399. And 
the bill does not even allege that it acquired the 
right to build or raise this dam and dig this 
canal from any source whatever, or that those 
things were done by virtue of, or even in pursu-
ance of, any act of the legislature. A ll it says 
on this point is, that it erected a dam “ for the 
purposes specified in its charter.”  P. 19. The 
purposes specified in its charter are manufactur-
ing iron, cotton, wool and other articles, the 
manufacture of which was not prohibited by the 
laws of this state. P. 16. It is clear that au-
thority to manufacture these things did not carry
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with it authority to build and afterwards raise 
this dam and dig this canal.

The Vice Chancellor, in referring to this dam, 
says there is nothing in the bill from which it 
can be inferred that it was built upon lands 
which did not belong to the company. P. 49. 
However that may be, there is certainly nothing 
in the bill to show that it was built upon lands 
which did belong to the company, as clearly ap-
pears from what I  have already said, and will 
more fully appear from an examination of the 
bill itself. That such is the case the Vice Chan-
cellor does not appear to deny ; but he goes on to 
to say that, “ it (the dam) has stood at its present 
height for over forty years—*  period of time 
more than sufficient to legalize it as against ad - 
verse claimants.”  He thus sets up a prescrip-
tive right for the maintenance of this dam, 
and- does not even hint that any answer to 
such a claim was made in the argument before 
him. And he says nothing about the diversion 
of the water of the river by means of the dam 
and canal, or about its being kept out of the 
river for a mile and a quarter below the point 
where the tide ebbs and flows. The position I 
took and now take is that the right of the com-
pany in respect to this dam and canal has noth-
ing but prescription to support it, and in this 
the vice chancellor evidently agrees with me as 
to the dam, and he would doubtless have agreed 
with me as to the canal if he had seen fit to ex-
press himself upon that point. The only allega-
tion in the bill that tends to show a prescriptive 
right is where it says that in 1858 the dam was 
raised by the company to a height of fourteen
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feet above the bed of the river, at which height 
it has since been maintained. It does not, how-
ever, state that the water has been continu-
ously drawn and diverted from the river by 
means of the canal for as much- as twenty years 
before the filing of the bill. Our answer to 
this prescriptive claim is as follows :

1. In this state, all rivers that are navigable in 
fact, whether their waters are public waters, 
that is, waters in which the tide ebbs and flows, 
or private waters, that is, waters in which the 
tide does not ebb and flow, are included in the 
term “ navigable rivers,”  and are subject to the 
public right of navigation. Cobb v. Davenport, 
3 V r ., 369, 378 and 379. The bill admits that the 
Passaic river is navigable, for it says, speaking 
of the first class of complainants, “ that such 
complainants as riparian owners were and are 
entitled to the right of navigating said river.” 
Now there can certainly be no right to navigate 
a river which is not navigable, and when one 
sets up a right to navigate a river he thereby ad-
mits, and not only admits, but virtually avers* 
that the river is navigable. This admission or 
averment does not lose any of its force on this 
argumentan respect to the other classes of com-
plainants because they say nothing about the 
matter. The principal part of the facts upon 
which all of the complainants rely for compensa-
tion are set up in the bill by the first-class of 
complainants alone. Eliminate what they say 
from the bill and the second and third classes 
would not have any ground to stand on in the 
case. And if they are to have the benefit of 
those facts so alleged that will help them, they
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cannot escape the effect of such of those facts as 
may hurt them. The Vice Chancellor says in 
his opinion that “ the bill, though a new one; is 
practically a continuation of the case of Sim -
mons v. Paterson.”  P. 48. I f  that be so, 
which I neither admit nor deny now, I suppose 
the court will have the right to look at the bill 
in that case. Paragraph 1 of that bill begins as 
follows : “ That at and during all the time here-
inafter referred to, and from time immemorial, 
the Passaic river has been and now is a natural 
stream of watei, navigable river and watercourse, 
flowing.from its source above the city of Pater-
son, a municipal corporation located in the 
county of Passaic and state of New Jersey, 
through the city of Paterson and other portions 
of Passaic, Bergen, Essex and Hudson counties 
* * * to its outlet in Newark B a y .”  Of 
course, below the point at which the tide ebbs 
and flows the river is presumed to be navigable 
without any allegations to that effect in the bill.

This right of navigation does not belong ex-
clusively to riparian owners even in private 
waters ; the public at large share equally with 
them in this right. Cobb v. Davenport, supra ; 
Gould on W aters, §§ 54 & 86. The purpose of 
the navigation is immaterial, and those who pass 
upon the waters for purpose of pleasure, fishing 
or fowling have equal rights with those who 
navigate fpr business, trade or agriculture. 
Gould on W aters, § 86.

This dam obstructs the navigation of the 
river in two ways. Its presence stops all boats 
from going any further either above or below i t ; 
and its turning the water of the river down the



31

canal takes and keeps that water out of the river 
for a distance of about one and a half miles. One 
and a quarter miles of this distance is below the 
tidewater point, below which point the river is 
presumed to be navigable. The dam is fourteen 
feet high and the canal eighty feet wide. The 
canal, therefore, takes away a very large part 
of the water of the river. It probably takes the 
most if  not of the whole of it in dry 
seasons. The result must be to make the 
river very low and sometimes even dry for a 
considerable distance below the tidewater point 
when the tide is down. Depriving a river of 
water is just as much an obstruction to naviga-
tion as the building of a dam across it. Gould 
on Waters, § 92. A ll such obstructions to navi-
gation are public nuisances. Gould on Waters, 
§ 92 ; 1 Wood on Nuisances, p. 92 ; Newark plank 
road company v. Elmer, 1 Stockton, 754. 
Whether they are above or below tide water 
does not make any difference. Gould on Waters, 
§ 93-A . The penning back of the waters of a 
stream so as to render it stagnant or prejudicial 
to the health of the neighborhood is a pub-
lic nuisance. 1 Wood on Nuisances, p. 94. 
No one . can acquire the right to main-
tain a public nuisance by prescription. Gould 
on Waters, § 121 and 532; 2 Wood on N ui-
sances, pp. 936, etc., (some dam cases men-
tioned) ; Cross v. Mayor of Morristown, 3 C. E. 
G r., 305, 311 and 313. This rule applies to 
streams which are merely floatable as well as 
to those which are navigable in a larger sense. 
Gould on W aters, § 121. This dam and its ac-
companiments, therefore, constitute a public



nuisance, the right to maintain which cannot be 
acquired by prescription.

2. The legislature, by the acts of 18X7 and 
18X8, under the authority of which the city’s 
sewers were built, gave the city the absolute and 
unqualified right to use the river as a means of 
conveying its sewage to the ocean, so far as it 
could do so without impairing the rights of ri-
parian owners above tidewater. That this is so 
is settled by the case of Simmons v . Paterson, 
15 D ick ., 385. This right is so absolute in re-
spect to the part of the river below the tidewater 
point that the granting of it would have repealed 
by implication a prior grant to Jersey City in re-
spect to its water supply, if there had been anv. 
Ibid. 392. And this right above tidewater must 
be such as to entitle the city to so much of the 
natural, free, full and uninterrupted flow of the 
river as may be required to carry its sewage 
down to tidewater, subject to the proper use of 
the water of the river by riparian owners. The 
dam was raised to its present height in 1858, and 
the acts mentioned were passed only about ten 
years afterwards. A t the time, therefore, that 
the city acquired the right to use the river for 
the disposal of its sewage, no prescriptive right 
to maintain the dam at that -height could have 
accrued.

And the time necessary to give a prescrip-
tive right against the city did not begin to run 
until an actual injury was done the city by the 
dam. 2 Wood on Nuisances, § 719 and 723 ; 
Holsman v. Bleaching Co., 1 M cC., 335, 345. And 
no such injury was done until the water of the 
river became so polluted by the interference of
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the dam with the flow of the water as to render 
it harmful and detrimental to property and per-
sons on or about the river ; and that did not oc-
cur, as appears from the bill, until about twelve 
years ago ; and it requires nearly double that 
length of time to give a prescriptive right. The 
case is even stronger than this ; for no prescrip-
tive right can be acquired against a municipal 
corporation in respect to public rights. 2 Dillon 
on M. C ., 4th E d ., §675 (533) ; Jersey City v. Mor-
ris C. and B. Co., 1 Beas., 545,561 ; Cross v. Mor-
ristown, 3C. E . G r., 305, 311 ; Price v. Plainfield, 
11 V r., 608,614 ; Tainter v. Morristown, 4 C . E . 
Gr., 46, 59.

THIED.

The rights of the complainants of the third 
class to take water from the canal are not such 
rio;hts in and to the water of the river as entitles 
them to compensation for any injuries thereto 
from the alleged pollution of the river.

By this is meant, of course, that such com-
plainants are not entitled to such compensation 
from thes^ defendant^ in this suit.

These complainants are lessees of “ mill pow-
ers” from the Dundee Water Power and Land 
Company. Each “ mill power”  is the right to 
draw from the nearest raceway or canal of the 
lessors eight and one half cubic feet of water 
per second, so long as the water in the main 
reservoir at the dam shall remain at a certain 
height. P. 36, 1. 9, etc. Certain leases, called 
perpetually renewable leases, the form of which 
is appended to the bill, have been used in the 
cases- of some of these complainants. These
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leases, according to that form, are made for the 
term of twenty-one years, “ to be renewable 
at or before the expiration of said term of 
twenty-one years, at the request and at the cost 
and charges of the lessees or their assigns, and 
at or before the expiration of every succeeding 
term of twenty-one years, at the same yearly 
rent,” etc., provided, of course, that the rents, 
etc., due and to become due during the current 
term shall have been first paid and satisfied, and 
that “ all the conditions, agreements, matters 
and things” therein “ contained on the part of 
the lessee £ shall have been kept, observed and 
fulfilled.”  Pp. 35 and 36.

The company says it has from time to time 
made and executed, to a great number of per-
sons, leases of the kind here described, for one 
or more mill powers (p. 19, 1. 35, e tc .) ; but it 
does not say that all the leases it has made have 
been in that form ; and I find that four of the 
seven lessees state that they hold such leases ; 
that two of the other three, namely, theW or- 
then and Aldrich company (p. 27) aiid the Pas-
saic Woolen company (p. 30) do not state the 
character of their leases ; and that the other, 
the Algonquin company (p. 22), says its lease, 
the term of which commenced January 1st, 
1892, was for five years, with the option of five 
years more, which option it availed itself of. 
This renewed term, therefore, expired January 
1st, 1902, which was two days after the filing of 
the bill, the bill having been filed December 30th, 
1901.

The’ bill does not allege or show that these 
lessees are located or take their water from the



35

canal above the point in the river to which the 
tide flows. The bill is very careful to state that 
the respective lands of the complainants of the 
first class are all wholly above that point (p. 11), 
that the dam is above that point (p. 19), and that 
the canal is supplied with water drawn from the 
river above that point. P. 19. If  these lessees 
take their water from the canal above that point 
the bill would doubtless so allege; I shall, there-
fore, take it for granted, and do not understand 
there is any dispute about the fact, that they 
take their water from the canal below that point.

The reasons for the view above expressed 
under this head as to the rights of these com-
plainants in the water of the river, are as follows :

1. According to the case of Simmons v. Pater-
son, riparian proprietors above tidewater have 
a property right in the water flowing along and 
over their land for the taking of which they are 
entitled to compensation. No other persons are 
there mentioned as having such property rights. 
Such property rights can extend no further than 
the riparian proprietor has a right as such prop-
rietor to use the water. And such proprietor 
has no right to divert and detain the water from 
the river when such diversion and detention in -
terfere with the rights of other proprietors. See 
views of Lord Kingsdon quoted by the Vice 
Chancellor in his opinion on page 52 of the case. 
Now as soon as such diversion and detention 
pass a point corresponding with the point of the 
river to which the tide flows, the water is di-
verted and detained from the tidal part of 
the river which belongs to the state. This, of 
course, is an interference with the rights of
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t h e st at e. I t f oll o w s, t h at t hi s ri g h t t o di v e rt 
a n d d et ai n m u st st o p at t h e ti d al p oi nt ; 
a n d if t h at ri g h t m u st st o p at t h at p oi nt, t hi s 
p r o p e rt y ri g h t i n t h e w at e r, w hi c h d e p e n d s u p o n 
t h a t ri g h t, m u st st o p at t h e s a m e p oi nt. T h e 
st at e i s n ot t h e o nl y p a rt y t h at c a n t a k e a d v a n -
t a g e of t hi s. Mill s o n E mi n e n t D o m ai n, § 1 6 0. 
A n d t h e cit y, a s t h e g r a nt e e of t h e st at e of t h e 
ri g h t t o u s e t h e ri v e r f o r s e w a g e p u r p o s e s, c a n 
c e rt ai nl y t a k e a d v a nt a g e of it. T h e c o m p a n y, 
t h e r ef o r e, h a s n o p r o p e rt y ri g h t i n t h e w at e r 
i n t h e p a rt of t hi s c a n al t h a t i s b el o w t h e ti d e-
w at e r p oi nt f o r t h e t a ki n g of w hi c h i n t hi s m a t-
t e r it i s e n titl e d t o c o m p e n s ati o n. A n d if t h e 
c o m p a n y h a s n o s u c h ri g h t, it s l e s s e e s h a v e n o 
s u c h ri g h t, w h et h e r t h e y ot h e r wi s e w o ul d o r 
n ot.

N o o ri gi n al a u t h o rit y t o d et ai n t hi s w at e r 
f r o m t h e ri v e r a p p e a r s f r o m t h e bill a n d n o 
ri g h t t o d et ai n it c o ul d b e a c q ui r e d a g ai n st t h e 
st at e b y p r e s c ri pti o n. 2 W o o d o n Li mit a ti o n s, 
p. 1 0 9 ; C r o s s v. M o r ri st o w n, s u p r a  : S t a t e v. 
M o r ri st o w n, s u p r a.  N o r a g ai n st t h e cit y a s a l -
r e a d y s h o w n.

2.  I t i s cl e a r t h a t it w o ul d b e u nl a wf ul t o 
di v e rt w at e r f r o m t h e ri v e r b el o w t h e ti d e w at e r 
p oi nt a n d k e e p it o ut of t h e ri v e r f o r a n y di s -
t a n c e w h at e v e r, wit h o u t a u t h o rit y f r o m t h e 
l e gi sl a t u r e. T h e w at e r aft e r h a vi n g b e e n s o di-
v e rt e d w o ul d s till b el o n g t o t h e st at e a n d n eit h e r 
a n i n di vi d u al o r a c o r p o r ati o n di v e rti n g it w o ul d 
h a v e a n y titl e t o it. W ai n w ri g ht v. M e C ull o c k, 
6 6 P e n n S t., 6 6. N o r. of c o u r s e, w o ul d a n y 
l e s s e e s of s u c h i n di vi d u al o r c o r p o r ati o n h a v e 
a n y titl e t h e r et o o r “ p r o p e rt y ri g h t ” t h e r ei n. I
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do not see how the fact that the water is first 
taken out of the river a short distance above 
the tidewater point can make any difference. 
The water, as soon as it passes the tidewater 
point is unlawfully and wrongfully diverted and 
must thenceforward belong to the state, and 
those diverting it or their lessees can thereafter 
have no more title to it than if  it had been taken 
from the river just below that point.

Suppose the state had undertaken to establish 
and operate the city ’s sewerage system instead 
of leaving it to the city, and should refuse to 
pay compensation to these lessees on the ground 
that the water they were using belonged to it 
and not to them, would any court hold that the 
state was thereby taking private property for 
public use without compensation ?

W ell, the city, under the acts of 18B7 and 18'fe8, 
stands in the place of the state so far as relates 
to the use of the river for sewage purposes. 
Whatever rights the state would have in this 
water if it were operating this sewerage system, 
the city has under the authority of the state. I f  
the state would not be taking private property 
for public use in this water the city is not doing 
it. The company and its lessees are merely 
using this water under the sufferance or tolera-
tion of the state, and that sufferance or tolera-
tion is subject to the grant to the city by the 
acts referred to. The city, therefore, has the 
same right to pour its sewage through this water 
as it would have if the water had not been d i-
verted but took its natural course through the 
river.

3. The right, if any, to such compensation is
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confined to the lessor and does not extend to its 
lessees. Stockport Water Works Co. v. Potter, 
3 Hurlst & C ., 300 ; Ormerod v. Todmorden, L.
R ., 11, Q. B. D ., 155 ; Kensit v. G . E . R . Co., 27 
Ch. D iv ., 122. The Vice Chancellor thus states 
the Stockport Water case: “ It was held by. a 
divided court that where a riparian proprietor 
conveys land not abutting on a stream and gives 
water rights to use thereon, the grant of water 
rights though valid as against the grantor creates 
no right for the interruption of which the grantee 
can sue a third party.”  P. 50. As this decision 
does not appear to have been overruled I do not 
think the fact that it was made by a divided 
court can detract from its force as an exposition 
of the common law of England, on the subject. 
V ery much of the well established law of this 
state has come from the decisions of divided 
courts.

In order that it may be seen just what was 
decided in these cases, I will give brief extracts 
from the opinions in two of them. In the Stock- 
port Water case the court said : “ There seems 
to be no authority for contending that a ripar-
ian proprietor can keep the land abutting on the 
river, the possession of which gives him his 
water rights, and at the same time transfer 
those rights or any of them, and thus create a 
right in gross by assigning a portion of his rights 
appurtenant.” In the case of Ormerod v. Tod-
morden the court said : “ The grant of a right to 
flowing water by a riparian owner is valid only 
against himself and cannot confer rights as 
against others. The law as to flowing water is 
a part of the common law of England and it only
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extend to those whose lands do not abut on 
streams and rivers.” The Vice Chancellor does 
not seem to deny that this is the common law of 
England, or even that it is the law of this state ; 
but he contends that the case of these lessees is 
taken out of the operation of that law by the act 
or acts of the legislature, giving the company 
the right to let its powers. This right so given 
he magnifies into such an unlimited right as to 
carry with it the power to assign the water 
rights in gross even though an individual owner 
would not have any such power. It seems to me, 
however, that the legislature thus conferred on 
the company merely the same right in regard to 
the letting of the powers that an individual 
owner would have had.

The Vice Chancellor refers to the case of B u t-
ler Rubber Company v. Newark, 32 V r ., 32, as 
adjudicating that a right in gross to water is a 
property right for wThieh, if taken for municipal 
uses, compensation must be made. I do not 
find any such adjudication in that case. The 
court did decide, according to the opinion de-
livered by Justice Dupue, that the right to 
water in question in that case was such a property 
right. But what was the right to water in question 
in that case ? Justice Dupue, in his opinion said : 
“ In Kensit v. Great Eastern Railway Company 
the action was brought by a riparian owner fur-
ther down the stream against the defendant for 
polluting and diminishing the flow of water by 
diverting it to premises of his own, which were 
not riparian lands. The defendant’s rights 
were acquired under an agreement with the ri-
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p a ri a n o w n e r ( n ot, of c o u r s e, t h e o n e b ef o r e m e n-
ti o n e d ). T h e w at e r w a s t o b e di v e rt e d b y t h e 
ai d of a xt h r e e i n c h pi p e f r o m t h e st r e a m t o t h e 
d ef e n d a nt’ s p r e mi s e s. T h e d ef e n d a r t’ s ri g h t i s 
c all e d i n t h e o pi ni o n a li c e n s e, o r g r a n t t o t a k e 
w a t e r. ” P a g e 4 2. T hi s e x a c tl y d e s c ri b e s t h e 
ri o- ht s of t h e s e l e s s e e s ; t h e v a r e m e r e li c e n s e s,

o  ^

o r g r a nt s t o t a k e w at e r. Aft e r w a r d s t h e j u sti c e 
gi v e s t hi s d e s c ri pti o n of t h e ri g ht s of t h e o w n-
e r s of t h e w at e r ri g ht s i n q u e sti o n i n t h e R u b b e r 
C o m p a n y’ s c a s e h e w a s t h e n d e ali n g wit h : “ T h e 
g r a nt i n t h e d e e d f r o m t h e N e w b r o u g h C o m p a n y 
t o R o s e n t h al a n d S t r a u s s, u n d e r w h o m t h e pl ai n -
tiff (t h e o w n e r of t h e w at e r ri g ht s i n q u e sti o n ) a c -
q ui r e d titl e, c o n v e y e d t h e mill a n d p r e mi s e s, t o -
g et h e r wit h all t h e ri g ht s of t h e d a m a n d of all 
t h e fl o w a g e p o s s e s s e d b y t h e N e w b r o u g h C o m -
p a n y, a n d i n t h e d e e d t h e p r e mi s e s c o n v e y e d i n -
cl u d e d t h e f e e of t h e r a c e w a y t o wit hi n s e v e n a n d 
fi v e-t e nt h s f e et f r o m t h e s o ut h w e st c o r n e r of t h e 
st o n e a b ut m e nt of t h e g at e h o u s e at t h e u p p e r 
e n d of t h e r a c e w a y. T h e w at e r ri g ht s p a s s e d, 
n o t as a  li c e n s e, or  as  a n  e as e m e n t b u t as a p p u rt e n-
a n t t o t h e mill  p r e mi s e s . ” A n d t h e n it a p p e a r s 
f r o m p a g e 4 8, t h at t h e pl ai n tiff i n t h a t c a s e —t h e 
B u tl e r R u b b e r C o. — w a s t h e o w n e r of t h e titl e of 
R o s e n t h al a n d St r a u s s w hi c h w a s a c q ui r e d b y 
t hi s d e e d. I t a p p e a r s, t h e r ef o r e, t h at t h e ri g h t 
of t h e o w n e r of t h e w at e r ri g ht s i n t h at c a s e w a s 
a ri g h t a p p u rt e n a nt t o t h e mill p r e mi s e s, a n d 
n ot a ri g h t i n g r o s s. A n d it w a s t hi s ri g h t a p -
p u rt e n a nt t h at t h e c o u rt h el d t o b e a p r o p e rt y 
ri g h t f o r t h e t a ki n g of w hi c h b y t h e cit y of 
N e w a r k c o m p e n s ati o n m u st b e m a d e. I t i s e vi-
d e nt t h a t t h e j u sti c e fi r st st at e d t h a t i n t h e



41

Kensit case the defendant’s right was called in. 
the opinion a license, or a grant to take water, .
and then proceeded to show that in the Rubber 
Co. case the water rights passed not as a license 
or as an easement but as appurtenant to the 
mill premises, for the purpose of showing the 
difference between the two cases, and that the 
doctrine of the former case did not apply to the 
latter case. It is clear, therefore, that the Vice 
Chancellor is greatly mistaken when he speaks 
of au adjudication in this Rubber Co. case that 
the right in gross to water is a propert}^ right 
for which, if taken for municipal uses, compen-
sation must be made.

It is true that the justice expresses the opinion 
in that case that the English cases I have cited 
were not applicable to that case, where the de-
fendant was taking property under the power of 
eminent domain. But the question whether or 
not those cases are applicable to cases where the 
taking of property under that power is sought 
was not involved in that case ; for the justice 
proceeded to demonstrate, as I have shown, that 
the water rights in question, in the case he had 
in hand, were not the kind of water rights to 
which the doctrine of those cases applied. The 
expression of this opinion, therefore, was mere 
dictum, and not an adjudication. And yet the 
Vice Chancellor may have based his view of 
what was adjudicated in that case upon what the 
justice said upon this point. He could not have 
based it on any thing else in the case.

4. Even if the law of these English cases should 
be held to be inapplicable to condemnation cases, 
and even if  these lessees shall be held to have
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the property rights claimed by them, compen-
sation for injuries to these property rights could 
not be separately estimated or be obtained in 
this suit, especially as it now stands. This water 
power, so far as the company can have property 
in it, including the mill powers let to these lessees 
and others, is the property of this company. It 
is subject to taxation and assessments for local 
improvements and, with the exception of such 
water as may pass into the possession of the 
lessees, is liable to be treated in all other re-
spects as their property. These lessees do not 
occupy any higher position than that of tenants 
of this company ; and in case of the condemna-
tion of the company’s property, including its 
water power or any part thereof, their rights in 
respect to compensation would not be any higher 
than that of ordinary tenants. Assuming, there-
fore, for present purposes, that this company 
and its lessees are entitled to compensation for 
injuries to this waterpower or these water rights, 
the compensation to which it and its lessees are 
entitled all together is the amount of the dimin-
ution in vaine of the company’s property, in-
cluding the rights therein of these lessees ; and 
the amount of that compensation would 
be apportioned among the company and 
its lessees ; for all the compensation 
a tenant is entitled to is his proportional share 
of the entire compensation allowed for his land-
lord’s property, of which, or any part of which, 
he may be a tenant. Mills on Eminent Domain, 
§§65 and 68. The company and these lessees 
have made a fanciful division in the bill of their 
property rights, assigning to the lessees their
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rights under their leases, and to the company 
its reversionary rights in the mill powers in-
cluded in those leases, etc. No such division as 
that can be made in ascertaining the compensa-
tion to be allowed. There is no authority for 
pursuing any other course than the one 1 have 
described and that is the only course that ac-
cords with reason, justice and common sense.

But even such compensation, ascertained in 
this way, could not be recoverable in this suit. 
In the first place, there would be a misjoinder 
of parties as between the company and its 
lessees, for they would have conflicting inter-
ests in the suit, the interest of each party, that 
of the company on the one hand, and that of the 
lessees on the other hand, being to obtain as 
much of the compensation as it could. In the 
second place, there would be a want of neces-
sary parties. In order to make the assessment 
and distribute the same among the company 
and its lessees all of its lessees would have 
to be before the court. The company does not 
state in the bill whether or not all its lessees are 
among the complainants in this case ; but it does 
say that it has, from time to time, made and ex-
ecuted to a great number of persons the perpet-
ually renewable leases described in the bill (p. 
19) ; and such being the case it is hardly sup- 
posable that the only persons who hold such 
leases now are included among these seven 
lessees. In the third place, these lessees, 
instead of setting up in the bill such a claim 
as I have mentioned, set up claims entirely dis-
tinct from and independent of that of the com-
pany, and the company recognizes and affirms
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the claims set up by them and itself presents 
claims entirely distinct from theirs ; so that, to 
bring about such a settlement of the matter as I 
have suggested would require a comp1 ets change 
in the frame and allegations of the bill so far as 
relates to the matter of compensation. The de-
fendant, would, of course, be entitled to know 
just what the company and its lessees claim and 
want, and it could not do that unless what they 
claim and want is set up in the bill/

5. According to the o} union of this court upon 
which this suit is intended to be based, it is 
compensation only for the diminution in value 
of the lands of riparian owners that is to be a l-
lowed. It is true th a t' the property rights of 
riparian owners in the water flowing along and 
over their lands is what is injured and is consid-
ered as taken, but the compensation to be allowed 
is measured by the diminution in value of their 
adjoining land. Simmons v. Paterson, 15 D ick ., 
385, 390-397.

F o u r t h .

There are in the bill misjoinders of complain-
ants and causes of action.

The claims set up by the several complainants 
are not only separate and distinct, (except in a 
few cases in the first class where two or more 
are joint owners of land), but some of them at 
least are very ‘dissimilar. Thus, some of the 
complainants of the first class complain of injur-
ies to land without buildings, and some to land 
with buildings ; the buildings are of different 
kinds ; and one, Mary A . Van Saun (p. 8) has ice 
houses, and will doubtless claim compensation
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properties are located in different cities and 
townships in the counties of Passaic and Bergen. 
The injury these complainants suffer is to land 
and buildings, and in one case apparently to 
ice crop. The sole complainant in the second 
class sets up injury to its rents under its leases, 
to its reversionary rights in its leased mill pow-
ers, to its right to sell surplus water and to its 
land. P. 20. And the complainants of the third 
class claim injuries to their rights to take water 
from the canal, and two of them—the Dundee 
Woolen company (p. 24) and the Andrew M c-
Lean company (p. 25)—seem to claim injuries to 
some other rights under their leases.

Before the adoption of the rule of this court 
now numbered 132, no two of the complainants 
having any two of these separate and distinct 
claims could have joined even in a pure injunc-
tion suit. Hinehman v. Paterson Horse Bail- 
road Company. 2 C. E . G r., 75 ; Morris and E s -
sex Railroad Company v. Prudden, 5 C. E . G r., 
330. This rule is as follows : “ Any number of 
persons severally owning or possessing distinct 
tenements, injuriously affected by a common 
nuisance or other common grievance, may join in 
a bill for injunction or re lie f; provided,that it shall 
be in the discretion of the chancellor to strike 
out of the bill any of such complainants, when, 
in his opinion, the justice of the case or conven-
ience of proceeding shall require it .”  The word 
“ tenements” here used cannot include the rights 
to take water from a canal. Such a right is a 
mere incorporal hereditament, or easement. 
Mr. Washburn, in speaking, in his work on real
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estate, of incorporeal hereditaments, says : 
“ Property like this is not, properly speaking, 
regarded as a tenement.” V ol. 2, P. 284. It is 
not to be supposed that the learned chancellor 
who first promulgated that rule used the word 
“ tenement” in any other than its proper sense.

Who and what can be joined under this rule 
is shown by Demarest v. Hardham, 7 Stew., 
469, and Ferry v. Liable, 12 C. E . G r., 146, cases 
decided since the rule was adopted. In the 
case of Demarest v. Hardham, which was an in-
junction case, Vice Chancellor Yan  Fleet said, 
“ several persons may join in a suit to restrain a 
nuisance which is common to all and affects 
each in the same w ay.” In that case two dis-
tinct injuries were alleged ; one affecting the 
building alone, and the other the business car-
ried on in the building. One complainant owned 
the building in which the other complainant 
had no interest except as lessee. “ He cer-
tain ly ,” the Vice Chancellor, speaking of this 
last complainant, said, “ can have no relief for 
any injury which may have been done, or which 
it may be apprehended will be done, to the rever-
sion.” Both of the complainants, however, 
were interested in the business carried on in the 
building, being co-partners therein. The cause of 
both of these distinct injuries was the same, 
namely, operation of machinery in an adjoining 
building. The Yice Chancellor held that the com-
plainants were misjoined. The reason must 
have been that each was not affected “  in the 
same w ay.”  The injuries to the building as to 
the reversion thereof at least, affected only one 
of them. The other was affected as lessee ; and
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both were affected in the business ; but each was 
not affected in the same way. Applying that 
case to this case, there is a clear misjoinder of 
complainants in this case. In this case, as in that 
case, the injuries complained of resulted from the 
same cause ; in that case it was the operation of 
machinery ; in this case the pollution of the water 
of the river ; but such pollution does not affect 
each of the complainants “ in the same w ay.” 
For instance, in the cases of the riparian owners 
above the dam, their alleged injuries are, 
mainly, at least, to their lands and buildings ; 
and in the cases of the third classes of complain-
ants, their alleged injuries are to their rights 
under their leases which in most of the cases 
consist merely of the right to take water from 
the canal. But the fact is, as will be seen by 
reference to paragraph 31 to 37 of the bill, that 
the real injuries of these Complainants is to their 
business.

The object of the rule in question is clear. In 
the Hinchman case the complainants were own-
ers of lots abutting upon two streets through 
which the defendant was about to construct a 
horse railroad. In the Prudden case the relators 
were the owners of lots fronting on one side of a 
street through which it was proposed to lay a 
railroad track. The nuisance or grievance com-
plained of in each of these cases was common to 
all the complainants, and, no doubt, affected 
each in the same way. But as the grounds of re-
lief were a special injury to the lands of each of 
the complainants it was held in each of the cases 
that there was a misjoinder of complainants. I 
think it is generally understood that the purpose
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of t h e r ul e w a s t o e n a bl e p a rti e s s o sit u at e d t o 
j oi n a s c o m pl ai n a nt s i n a bill. I t w o ul d s e e m t o 
b e cl e a r t h at a r ul e a d o pt e d f o r s u c h a p u r p o s e 
c a n n ot b e c o n st r u e d t o c o v e r a c a s e li k e t hi s, 
w hi c h i n v ol v e t h e a s c e rt ai n m e nt of t h e c o m -
p e n s ati o n t o b e p ai d f o r t h e t a ki n g of p r o p e rt y 
f o r p u bli c u s e. A n d it i s e s p e ci all y s o w h e n, a s i n 
t hi s c a s e, t h e t hi n g t o b e s o d o n e i s e n ti r el y o u t-
si d e of t h e o r di n a r y f u n cti o n s of t h e c o u rt. T h e 
“ r eli ef ” m e nti o n e d i n t h e r ul e w a s, n o d o u bt, i n -
t e n d e d t o b e c o nfi n e d t o t h e r eli ef o r di n a ril y 
g r a nt e d b y c o u rt s of e q uit y, a n d t h e r ul e e vi-
d e n tl y h a d s p e ci al r ef e r e n c e t o i nj u n cti o n c a s e s. 
I t s e e m s v e r y cl e a r t h a t C h a n c ell o r M c Gill w o ul d 
n ot h a v e o v e r- r ul e d t h e d e m u r r e r i n t h e c a s e of 
A tt o r n e y G e n e r al v. P at e r s o n ( 1 8 D i c k., 1), if 
a n y s u c h m att e r h a d b e e n i n v ol v e d t h e r ei n. H e 
s a y s, o n p a g e 8 n e a r b ott o m : “ c a n t h e y (t h e 
c o m pl ai n a nt s ) n ot j oi n, a s m a y t h o s e aff e ct e d b y 
t h e c o m m o n ai r d efil e d b y t h e s m ell of a sl a u g h -
t e r h o u s e, i n a n a p p e al t o t hi s c o u rt, n o t t o a w a r d  
e a c h  his  d a m a g e s,  b u t t o st o p t h e d efil e m e n t. ” I t 
will b e s e e n f r o m t hi s t h at hi s o v e r r uli n g t h e 
d e m u r r e r w a s pl a c e d e s p e ci all y o n t h e g r o u n d 
t h a t t h e bill w a s m e r el y t o st o p t h e d efil e m e nt 
of t h e w at e r, a n d n ot t o a w a r d e a c h hi s d a m a g e s. 
T h at c a s e, t h e r ef o r e, i s n o a u t h o rit y f o r t h e 
c o m pl ai n a nt s i n t hi s c a s e. B e si d e s, t h e f a c t i s 
t h at w h e n t h a t c a s e g o t t o t hi s c o u rt, t h e c o u rt 
r e v e r s e d t h e o r d e r of t h e C h a n c ell o r o v e r- r uli n g 
t h e d e m u r r e r, i n w hi c h t h e q u e sti o n of mi s -
j oi n d e r w a s r ai s e d. T h a t f a c t d o e s n ot a p p e a r 
i n t h e o pi ni o n of t h e C o u rt of E r r o r s a n d A p p e al s, 
b u t it d o e s a p p e a r f r o m t h e p a p e r s fil e d i n t h e 
c a s e i n t h e offi c e of t h e S e c r et a r y of S t a t e.
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In casqs of this kind, the party asking the 
action of the court is not entitled to a jury trial, 
but the other party is so entitled. Coster v. 
Monroe Manufacturing company. 1 C. E . Gfr., 
467. In this case, therefore, the defendant is 
so entitled while the complainants are not. But 
no jury would be able to try and render a ver-
dict upon all the dissimilar issues involved in 
this suit as it now stands. I do not find any 
authority to the effect that the provision of the 
constitution of this state respecting the right of 
trial by jury does not apply to municipal corpor-
ations, and the putting of so many dissimilar is-
sues in the suit that a jury cannot try it, is in 
effect a deprivation of such right in violation of 
the constitution.

The Vice Chancellor says upon this subject 
that “ it seems clear that the present case comes 
within the reason of the late Chancellor’s opinion 
with the decisions cited and commented on by 
him in the Simmons case,” P. 54. But that was 
an injunction case, and not a case in which dam-
ages to each complainant’s property, or any 
damages whatever, were to be assessed. And I 
have already shown that the late Chancellor 
placed great stress on that fact in his opinion. 
The Vice Chancellor also says : “ No disapproval 
of his (the late Chancellor’s) views in that respect 
is to be found in the opinion delivered on behalf 
of tlie Court of Review.’” That is true ; and it 
is also true that that opinion did not touch upon 
the subject of misjoinder at a l l ; but the court 
did, as I have shown, reverse the order of the said 
Chancellor overruling the demurrer in which this 
question of misjoinder was raised. This would
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seem to be a pretty emphatic disapproval of the 
said Chancellor’s views on the subject. I f  it is 
true, as the Vice Chancellor claims, which I do 
not admit, “ that there is to a certain ex-
tent a community of interest or obligation 
among the several lessees, when the water 
is low, which makes it at least desira-
ble that both lessees and lessors should 
participate in an assessment of damages,”  there 
certainly is no reason why the other complain-
ants, being those of the first class, should also 
participate therein. This “ community of inter-
est or obligation” certainly does not extend to 
them, and its exclusive existence, if it does 
exist, among the lessees, would seem to afford a 
good reason why they and the complainants of 
the first class should not be mixed up together 
in the suit, “ This objection,” the Vice Chancellor 
says, “ seems to be without substance.”  The 
substance is, that it will be impossible to try so 
many issues—and each piece of land and “ prop-
erty right” presents a separate issue—some of 
them differing widely from others, without con - 
fusion, not to mention other difficulties, espec-
ially on the part of the defendant, that readily 
suggest themselves.-

It may be urged that the fact that Justice Van 
Syckel, in the opinion in the Simmons case, sug-
gested that the complainants might amend their 
bill or file a new bill, etc., shows that he approved 
of such “ omnibus bills ,”  or at least did not con-
sider them objectionable. I will only say upon 
that point that the D undee Water Power and Land 
company and its lessees, the investigation of
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whose claims will be attended with the most 
difficulty, were not complainants in that case.

F i f t h .

The bill does not allege or set forth that the 
discharge by this defendant of its sewage into 
the Passaic river is designed to be permanently 
continued.

Damages or compensation for permanent in -
juries cannot in any case be awarded unless the 
injuries are actually permanent. Nothing can be 
clearer than that. In this case the injuries com-
plained of result from the pollution of the 
river. If, therefore, such pollution should at 
any time cease, injuries therefrom and the right 
to compensation for such injuries would also 
cease. It follows that the complainants cannot 
be entitled to damages or compensation for per-
manent injuries arising from such pollution un-
less the pollution is to be permanent. Permanent 
pollution, therefore, is the very gist and essence 
of the suit. It  follows that such permanent pol-
lution must be alleged in the bill and established 
by the proofs. There is no such allegation in the 
bill.

It is true the bill states that the damages 
therein mentioned as sustained by the com-
plainants are calculated upon the basis of such 
injuries being perm anent; but this does not 
amount to an allegation that such injuries are to 
be permanent. And the bill does not even ask 
for the payment of these specified damages for 
these permanent injuries. W hat it asks for is 
compensation for the diminution in value of the

\



complainant’s lands and property rights, and 
there is nothing in the bill to show or indicate 
that the complainants consider the amount of 
these damages so stated as representing such 
diminution in value. It is also true that the 
bill alleges that this defendant “ threatens to 
continue to discharge such foul and noxious 
matter into said river in increasing quantities,” 
but for how long a time the bill does not say. 
The city may threaten to continue to discharge 
its sewage into the river until it secures some 
other means to dispose of i t ; and in that case, 
as the city is growing in population and will 
doubtless find it necessary to construct new 
Sewers and make additional sewer connections 
before such other means of disposing of its sew-
age are secured, the amount of its sewage dis-
charged into the river will doubtless increase in 
quantity until such other means are found. 
Such a threat if made does not necessarily or 
probably mean anything more than this.

It may be urged in reply to this, that the elab-
orate sewer system of the city, described in the 
bill, and the fact that this system has been and is 
still used in discharging sewage of the city into 
the river, as stated in the bill, shows, without any 
direct allegation of the fact, that the system and 
its use is designed to be permanent. But I main-
tain that those facts, when taken in connection 
with other facts alleged in the bill, and facts of 
which this court will take judicial notice, here-
inbefore mentioned, do not show any such de-
sign ; but that, on the contrary, all the facts and 
circumstances of the case, as thus ’exhibited, 
clearly indicate that no such design exists, as



already stated ; and that, consequently, the 
only thing that can save the bill under this de-
murrer is a direct and positive averment therein 
of the existence of such design.

S i x t h .

The bill does not state or show the amount of 
compensation demanded by the complainants, 
or any or either of them.

It is true that the bill gives the damages 
which the complainants “ have severally sus-
tained by the destruction of or interference with 
their said property rights,”  as near as can be as-
certained. But the bill does not pray for the 
payment of these damages. W hat it prays for is 
compensation for the diminution in value of the 
complainants’ lands and “ property rights.”  Now 
damages sustained by the destruction of or in-
terference with property by the pollution of a 
river, and the diminution in value of property 
by such pollution are two different things. The 
former may include loss qf profits, cost of erect-
ing and maintaining filters, cost of digging 
wells, etc., but none of these things can be em-
braced in the latter, although they or some of 
them may, perhaps, be taken into consideration 
in determining the amount of the diminution in 
value. Then the bill does not state whether the 
future injuries embraced in these permanent in -
juries are confined to such injuries as will result 
from the pollution of the river to the same ex-
tent to which it is already polluted, or includes 
also such injuries as may result from the pollu-
tion of the river to the extent that it may
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hereafter be polluted. Nor does the prayer 
of the bill state whether the diminution in value 
of the complainants’ land and “ property rights” 
mentioned has reference to such diminution 
at the present time, or in the future, when the 
pollution of the river may be much greater than 
it is now, in case such pollution shall continue. 
The language used seems to indicate present 
diminution, but the rule of law that in case of 
compensation for property taken the compensa-
tion awarded must be for all time, raises a doubt 
on the subject. Besides, according to the opinion 
of Justice Van Syekel in the case of Simmons 
v. Paterson, supra, the plaintiff can be en-
titled only to compensation for the “ diminution 
in the value of their lands” ; while in the prayer 
of the bill the complainants ask for compensa-
tion for the diminution in value of their said 
lands and “ property rights” . Does this term 
“ property rights” refer only to the alleged “ prop-
erty rights”  of the lessees in the water they are 
entitled to take from the canal under their leases, 
or does it include also the “ property rights”  of 
the riparian proprietors in the water of 
the river flowing over and along their 
lands ? And if it includes the latter, is 
it claimed that these proprietors are en-
titled to compensation for the diminution in 
value of both their said “ property rights”  
and their said lands ? And does the term “ lands” 
refer only to the lands of the first and second 
class of complainants, or does it include also the 
lands owned or occupied by the lessees ? In 
this matter of compensation we are left entirely 
in the dark. W e are entitled to know just what



compensation each of these complainants claims, 
and for what it is claimed. In no other way can 
we be enabled to judge whether the compensa-
tion claimed is just or not, and be prepared to 
resist the claim if  unjust.

I respectfully submit that the order overrul-
ing this demurrer in this case should be reversed.

o

G e o . S. H i l t o n ,
O f Counsel with Defendant.
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“ Under these circumstances it would be a refine-
ment of construction to hold that, as between 
the parties to this deed [from the Newbrough 
Company to Rosenthal and Strauss] Rosenthal 
and Strauss did not acquire a title that made 
them riparian owners.” As the Butler Rubber 
Company was the successor in title of Rosenthal 
and Strauss, it, of course, stood in their place in 
this respect under the deed. But from the use 
of the words “ as between the parties to this 
deed” there may be some doubt whether the 
court considered the grantees as riparian owners 
absolutely under the deed or only as between 
them and the grantor. And some other remarks 
in the opinion lead to some doubt whether the 
court adhered to and acted on the view that the 
said grantees were even such qualified ripa-
rian owners. Thus, the Justice had previously 
stated that in each of the English cases men-
tioned in the brief “ a property right was recog-
nized in the licenses, at least against the 
grantor.”  Page 42. And immediately after his 
remarks first above quoted he says : “ But it is 
unnecessary to discuss this subject further. The 
right the plaintiffs obtained to the use of the 
water of the stream in virtue of the grant from 
the Newbrough Company was undeniably prop-
erty .”

I f  this “ property” in this water did not have 
for its basis the fact that the Rubber Company 
was an absolute riparian owner, as is taken in 
the brief as the Justice’s view of the matter, 
then it must rest on the view that, as the suc-
cessor of Rosenthal and Strauss, it was such ri-
parian owner to the same extent as they were,
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that is, as between the parties to the deed, or on 
the view that when an attempt is made to convey 
water rights detached from the riparian land 
through the ownership of which such rights 
arise, the grantee obtains a certain limited kind 
of “ property”  or “ property right’* in such 
water, according to those English cases, as 
stated by the Justice, although he fails to ob-
tain the absolute right in gross so attempted to 
be conveyed. In either of these cases this 
“ property”  in the water, though a qualified one, 
on account of their having been created or 
passed in the manner described by the Justice, 
was held to constitute an appurtenance to the 
mill premises, and not merely a license, as in 
those English cases, or even an easement. And 
it was further held that as the city of Newark 
was proceeding to condemn such “ property”  for 
its use, it must pay for the same, such as it 
w as.

The cases of the lessees in this suit are very 
different from the case of the Rubber Company 
in that suit. In the first place, the Rubber Com -
pany held its water rights under a deed of con-
veyance, and under a deed of such a character as 
to elevate such rights above a mere license, or 
even an easement, while these lessees hold their 
water rights under leases which are of such a 
character as to leave the lessees in the position 
of mere licensees, according to those English 
cases. In fact their position is not as strong as 
were those of the parties holding the water 
rights in question in those cases ; for in all of 
those cases the water was taken directly from 
the stream, and in two of them the water rights
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w e r e h el d u n d e r g r a nt s a n d i n n eit h e r c a s e w e r e 
t h e y h el d u n d e r a l e a s e, w hil e i n t hi s e a s e all 
t h e p a rti e s i n q u e sti o n t a k e t h e w at e r u n d e r 
m e r e l e a s e s f r o m t h e c a n al. I n t h e s e c o n d pl a c e 
t h e w at e r ri g ht s of t h e R u b b e r C o m p a n y, o r a 
p o rti o n of t h e m, w e r e b ei n g c o n d e m n e d f o r t h e 
u s e of t h e cit y of N e w a r k, w hil e i n t hi s c a s e t h e 
c o m pl ai n a nt s a r e s e e ki n g c o m p e n s ati o n i n a m a t-
t e r w h e r e c o m p e n s ati o n f o r p r o p e rt y ri g h t s i n 
t h e ri v e r a r e al o n e ' r e c o v e r a bl e. T h e s e l e s s e e s 
h a v e n o p r o p e rt y ri g ht s i n t h e ri v e r. T h e y h a v e 
n ot e v e n a li c e n s e t o t a k e w at e r f r o m t h e ri v e r ; 
t h ei r li c e n s e i s m e r el y t o t a k e w at e r f r o m t h e 
c a n al. C o m p e n s ati o n t o t h e m i s a m att e r e n -
ti r el y b et w e e n t h e m a n d t h ei r l e s s o r. A s b e -
t w e e n t h e m a n d t h e cit y t h ei r c a s e s a r e 
d a m n u m  a bs q u e i nj u ri a, li k e t h e c a s e s of J e r s e y 
Cit y a n d N e w a r k, w h o c a n g e t n ot hi n g f o r t h ei r 
w at e r w o r k s o n t h e ri v e r, w hi c h h a v e b e c o m e 
u s el e s s t h r o u g h t h e p oll uti o n of t h e ri v e r, o r li k e 
o n e w h o mi g h t h a v e b uilt a r e si d e n c e n e a r t h e 
ri v e r wit h o ut o w ni n g a n y l a n d a dj oi ni n g t h e 
ri v e r, a n d w h o s e r e si d e n c e mi g h t h a v e b e c o m e 
v al u el e s s f r o m u n s a v o r y a n d u n w h ol e s o m e o d o r s 
a ri si n g f r o m t h e ri v e r i n c o n s e q u e n c e of it s p ol-
l uti o n. B e s e m a n v. P e n n s yl v a ni a R. R. C o., 2 1 
Y r., 2 3 5 ; 2 3 V r., 2 2 1 ; M a r c u s S a y r e C o. v. N e w -
a r k, 1 5 D i c k., 3 6 1, 3 6 7.

I I.

A s s i g n m e n t  o f  R i p a r i a n  R i g h t s .

“ T h e ri g ht s of t h e o w n e r s of l a n d al o n g w hi c h 
w at e r fl o w s i s n ot m a n y m e a s u r e d e p e n d e nt 
u p o n p r e s c ri pti o n o r p r e s u m e d g r a n t. I t i s a
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purely natural right incident to the land and 
growing out of the ownership and possession 
thereof. As such owner of the land he becomes 
vested with all the rights of a riparian owner, 
and, although he may, by virtue of such owner-
ship, grant to others the right to use the water 
as he might use it, yet he cannot confer upon 
another the rights of a riparian owner, without 
a conveyance of the soil upon the margin of the 
stream. The distinction between the rights of 
the owner of the soil and one who holds a sim-
ple water right by grant from the landowner, 
is broad and important, and cannot be ignored. 
Thus while one riparian owner may maintain 
an action against another owner above or below 
him on the stream for an interference therewith 
that is prejudicial to him and in violation of his 
rights, yet one who derives from one riparian 
owner a right to take water from the stream, 
but has no right or title to the banks thereof, 
cannot maintain an action against another ripa-
rian owner for any interference therewith. He 
may maintain an action against his grantor for 
any interference by him with the rights that 
were given by the grant, but the right of action 
grows out of the contract between them, and 
extends no farther; and the reason is, that the 
rights of a riparian owner cannot be detached 
from the soil out of which they arise, and to 
which they are incident, and therefore cannot be 
transferred without an actual conveyance of the 
soil itself.”  1 Wood on Nuisances, 3d Ed. § 343.
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III .

P u b l i c  G é a n t s .

‘ ’It  is a well settled rule of construction that 
public grants are to be construed strictly ; and 
in all cases of grants of franchises by the public 
to a private corporation, the established rule of 
construction is, that any ambiguity in the terms 
of the contract must operate against the corpor-
ation and in favor of the public. The corpora-
tion takes nothing that is not clearly given by 
the act.”  Delaware and Raritan &c. Co. v. 
Camden and Atlantic R . R . Co., 1 C. E . G r ., 321, 
372 ; Pennsylvania R . R . Co. v. National R y. 
Co., 8 C. E . G r ., 441, 455 ; Lehigh V alley R . R . 
Co. v. Orange Water Co., 15 S te w ., 205, 208.

“ Grants and charters to corporations are to be 
construed favorably to the rights of the public, 
and most strongly against those claim ing under 
them .”  Camden & Am boy &c. Co. v. Briggs, 
2 Zab., 623. From syllabus.

“ No public right can be taken away by mere 
inference or legal construction. It can only be 
by express grant.” Jersey City v. City of H o-
boken, 2 Beas., 420, 425.

“ A  grant of special powers to a corporation 
will not be enlarged by intendment to include a 
power not expressly conferred.”  W e il v. Ri- 
cord, 9 C. E . G r ., 16 9. From syllabus.

IV .

S t a t u t e s  a n d  t h e  C o mmo n  L a w .

“ It  is a rule of exposition that statutes are to be 
construed in reference to the principles of the
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common law, for it is not to be presumed that 
the legislature intended to make any innovation 
upon the common law further than the case ab-
solutely required. The law rather infers that 
the act did not intend to make any alteration 
other than what is specified, and besides what 
has been plainly pronounced, for if the parlia-
ment had had that design, it is naturally said 
they would have expressed it .”  State v. Norton, 
3 Zab., 33, 40 and 41.

Y .

CORPORATION AND ClTIZEN.

“ In the case of the Boston Beer Co. v. Massa-
chusetts, 97 U . S ., 25, the franchise of the com-
pany to manufacture and incidentally to sell malt 
liquors was set up as a protection against a pro-
hibitory liquor law passed by the legislature 
providing for the seizure of such liquors. Ju s -
tice Bradley, in delivering the opinion of the 
Supreme Court of the United States observed : 
‘Although this right or capacity [to manufacture 
and sell] was granted in the most unqualified 
form, it cannot be construed as conferring any 
greater or more sacred right than a citizen had 
to manufacture malt liqu or; nor as exempting 
the corporation from any control therein to 
which a citizen would be subject if the interest 
of the community would require it .’”  Trenton 
Horse Railroad Co. v. Trenton, 24 V r ., 132, 137.

Corporations have power to “ purchase and 
convey” real estate. 1 Gen. Stat., 909. Does 
such power enable them to purchase and convey 
water rights in gross while private persons can-
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not do so ? I f  not, how can the authority to let 
its powers enable the Dundee W ater Power and 
Land Improvement Company to let or assign 
river rights in gross while private persons can-
not do so ? I f  the word “ let”  carries such a 
broad power with it, the word “ convey”  must do 
the same, and Justice Depue expended a great 
deal of useless labor in reaching a solution of the 
water rights question in the Butler Rubber case. 
He need only to have said that the Newbrough 
Company, being a corporation and not a mere 
private person, its power to convey real estate 
embraced the power to convey water rights in 
gross, and thus settled the whole difficulty w ith-
out a labored discussion of the subject, with a 
conclusion, the grounds of which it is not easy 
to discern.

V I.
D i v e r s i o n  o f  W a t e r .

“ A  riparian proprietor may divert the water 
from the stream, as it passes through his own 
land, without license from the proprietor above 
him, if he does not obstruct the water from flow-
ing as freely as it was wont, and without license 
from the lower proprietors if  he restores the 
water to its natural channel before it enters 
their land and does not materially diminish its 
flow. The distinction is to be observed between 
the right to divert or change the course of the 
stream itself so as to turn it away from a lower 
proprietor and the right to take water from the 
stream. The first is wholly unlawful, the sec-
ond may be exercised to a reasonable extent.”  
Gould on Waters, § 213.
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V I I.

R i g h t s  o e  R i p a r i a n  P r o p r i e t o r s  i n  F l o w i n g  

W a t e r .

“ N o n e c a n h a v e p r o p e rt y i n t h e w at e r it s elf 
e x c e pt i n t h e p a rti c ul a r p o rti o n w hi c h h e m a y 
a b st r a ct f r o m t h e st r e a m a n d t a k e i nt o hi s p o s-
s e s si o n, a n d t h at d u ri n g t h e t e r m of hi s p o s s e s-
si o n o nl y. ” 1 W o o d o n N ui s a n c e s, 3 d. E d., § 
3. 7 3.

V I I I.

T i t l e  t o  T i d a l  S t r e a m s .

“ A ll n a vi g a bl e w at e r s wit hi n t h e t e r rit o ri al 
li mit s of t h e S t at e a n d t h e s oil u n d e r s u c h 
w at e r s b el o n g i n a ct u al p r o p ri et y t o t h e p u bli c. ” 
St e v e n s o n v. N e w a r k a n d P at e r s o n R. R. C o., 5 
V r., 5 3 2, 5 4 9.

“ T h e titl e t o a ti d al st r e a m b el o w o r di n a r y 
hi g h ti d e i s i n t h e S t a t e a s a b s ol ut e o w n e r. ” 
J u s ti c e D u p u e i n M a r c u s S a y r e C o. v. N e w a r k, 
1 5 D i c k., 3 6 1.

X I X .

L a w f u l  D a m  a  N u i s a n c e .

“ A d a m l a w f ull y c o n st r u ct e d a c r o s s a r u n ni n g 
st r e a m, alt h o u g h st a n di n g f o r fift y y e a r s, m a y 
b e c o m e a p u bli c n ui s a n c e b y it s i nt e rf e r e n c e wit h 
r ef u s e m att e r fl o wi n g t h r o u g h t h e st r e a m. ” 
P e o pl e v. P elt o n, 5 9 N. Y. S u p pl e m e nt, 8 5 1.

X X .

P u b l i c  a n d  P r i v a t e  N u i s a n c e s .

“ P u bli c n ui s a n c e s a r e s u c h a s r e s ult f r o m t h e 
vi ol ati o n of p u bli c ri g ht s ; ” “ p ri v at e n ui s a n c e s a r e 
i nj u ri e s t h at r e s ult f r o m t h e vi ol ati o n of p ri v at e 
ri g h t s. ” 1 W o o d o n N ui s a n c e s, 3 d. E d., § § 1 4 
a n d 1 5.

N e w  J e r s e y St at s  Li b r a r y









n e w j er s e y C o urt of err or s 

a n d A p p e al s.

H e n r y  W . D o r e m u s , et  al s.

C o m pl ai n a nt s

v s.
O n B ill , et c.

T h e  M a y o r  a n d  A l d e r m e n  

o f  t h e  C i t y  o f  P a t e r s o n

D ef e n d a nt

O n A p p e al.

Bri ef of Mi c h a el D u n n of C o u n s el wit h t h e D ef e n d a nt.

T h e b ill fil e d i n t h i s c a s e i s i n s o m e r e s p e c t s a r e n e w a l 

o f t h e s u i t o f S i m m o n s e t al s. v s. T h e  C i t y  o f P a t e r s o n , 

b u t i n o t h e r r e s p e c t s i t i s m a t e r i a ll y d i f f e r e n t f r o m  t h a t 

c a s e.

I n t h e f o r m e r c a s e t h e c o m p l a i n a n t s w e r e all r i p a ri a n 

o w n e r s a b o v e ti d e - w a t e r a n d b e l o w  t h e C i t y  o f P a t e r s o n 

a n d p r a y e d f o r a n i n j u n c ti o n t o r e s t r a i n t h e c i t y f r o m  

d i s c h a r g i n g i t s s e w a g e i n t o t h e P a s s a i c R i v e r.
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In the present case a large number of the complain-
ants are not riparian owners at all. Some of them are 
riparian owners on tide water, others are mere lessees of 
the complainant the Dundee Water Power and Land 
Company. The Dundee Company and its lessees were 
not parties to the former suit.

In the present case the prayer is to restrain the city 
from discharging its sewage into the river “unless and 
until the said defendant makes such compensation to 
your orators for the diminution in value to their said 
lands and property rights as shall be ascertained by 
this honorable court to be just.”

I

I contend that the demurrer should 
be sustained because the complain-
ants are not entitled to the relief 
prayed for in the bill.

AM
(/) Because the questions in this case are -no-judi-

cata iu this court.

The complainants in framing their bill have evident-
ly drawn an unwarranted inference from the opinion of 
Justice Van Syckel in the Simmons case, 15 Dick. 385.

There it was stated, page 393, “ The granting or re-
fusing of an injunction, is a matter resting in the sound 
discretion of the court. Where it would cause great 
injury to the defendants and. might be of serious de-
triment to the public, without corresponding advantage 
to the complainant, it wil not be granted.”
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‘‘In the case before us the injury to the defendants 
would be so great that the injunction should not be 
granted to these complainants whose injury is incident-
al and comparatively small.” He cites in support of this 
doctrine the authorities collected in Stewart’s Dig. 620, 
Sec. 7. 10 ; and the opinion of Justice Depue, Morris 
and Essex R. R. Co., vs. Prudden 5 C. E. Gr. 531.

To the same effect was the decision of the court in 
the case of Lilly white vs Trimmer, 36 L. J. Chancery. 
30. In that case the bill was filed in 1866 by Lilly- 
white a riparian owner on the River Wey, which was a 
non tidal stream, near the town of Alton, in Hampshire. 
Alton had a population of about four thousand. Un-
der the act of parliment passed in 1862, a sewer sys-
tem was built, by the local board of health, for the 
town of Alton, and the sewage was discharged into 
the river below the town at a point about one and a 
half miles above plaintiff’s premises. The sewage 
polluted the stream and the complainant applied for 
an induction which was refused. On page 529 the 
court in delivering the opinion says, “I have however, 
always understood it to be the doctrine of this court 
that you must in all these matters have some regard 
to the balance of inconvenience; and if the extent of 
the inconvenience sustained by the plaintiffs is of a 
trifling nature such as may be readily compensated in 
money, you cannot and ought not interfere with the 
rignt of others in a matter of so much importance as 
this which I now have before me, namely, the drain-
age of a not inconsiderable town.”

In Wood vs Sutcliff, 2 Sim. N. S. 163, the same 
doctrine was held.

The Court of Errors in overruling- the Chancellor and 
denying the injunction in the Simmons case, as stated
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by Justice Van Syckel in the opinion, very properly took 
into consideration the situation of the parties complain-
ant and the defendant and the facts and circumstances 
of the case and the terrible effects and consequences that 
would ensue if the court granted the injunction.

The sewerage system in Paterson was built under 
legislative enactments passed in 1867, 1868 and 1871. 
Thousands of dollars had been expended in construct-
ing the system. Some of it paid by the city at large 
and much of it by property owners by assessments for 
special benefits against the lots bordering on the streets 
where the sewers were laid.

From 1868 when the sewer system was started many 
changes had taken place which the court undoubtedly 
took into consideration in rendering its decision.

1. T here was a great increase in population as will 
be seen by the following statement taken from the 
official census:

PO PU LATIO N  OF PATERSO N.

00 0\ Ln ............ ............ 24,893
I87O........................... ............ .. 33,581
1875........................... ............ .. • • • • 38,824
1880........................... • • • .................. 57T3I
1885........................... ...................... 63,273
I89O........................... ......................... 78,105
1895............ .. ......................... 97,344
1900........................... .........................I05P71

2. In consequence of this rapid growth and develope- 
ment of the City, the quantity of sezvage discharged into 
the river naturally increased.

But the fact must not be overlooked that from the 
time of the building of our sewerage system down to
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the time of filing the bill in the Simmons case, in 1899, 
thé right to continue discharging the sewage into the 
river had never been attacked or questioned.

The Court of Errors in the Simmons case had in 
view the laches and the long acquiescence of the ripari-
an owners, who were complainants in the casé, for over 
thirty years, and the large amount of money which dur-
ing that time and before the filing of the bill had been 
expended, under legislative authority, by the city and 
its inhabitants in building the sewerage system ; and the 
great inconvenience and injury to health that would 
ensue, if the injunction was granted. Then there 
was the further fact that the injury to the com-
plainants was not irreparable but was ‘ one that 
could be compensated for with, money, and 'they were 
forced to the conclusion that, under the peculiar cir-
cumstances of the case and the authorities, they ought 
not to grant an injuction.

The remedy would do more harm than the disease.
In Fisk vs.' City of Hartford 40 Atl. Rep. 906 the 
court refused an injunction on the same ground as 
stated by Justice Van S}rckle.

In starting this new suit, the complainants have ig-
nored these important facts and have willingly con-
strued a mere dictum of Justice Van Svckel, in the 
opinion, as a statement of an équitable doctrine on 
which the injunction was withheld in the Simmons 
Case.

In this they are mistaken. The learned justice 
first states the grounds and reasons upon which the in-
junction was refused by the court ; later on p. 393, •
he makes a suggestion which is purely obiter and has 
nothing whatever to do with the reason on which the
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decision is based, as follows : “If these complainants 
amend their bill, or file a new bill asking for an in-
duction unless the city will consent to make such 
compensation for the diminution in the value of their 
lands as shall be ascertained to be just, such equitable 
relief can be given to them.” But he don’t say that 
it will be given to them.

The complainants were so much pleased with this 
language that they have made use of it in the prayer of 
their bill. But I contend that in using this language 
the learned justice simply voluntered a suggestion as to 
the course of practice that was sometimes pursued by 
complainants in case of irreparable injury and where 
the remedy at law would be wholly inadequate to af-
ford relief.

I further contend that this suggestion was never in-
tended to stand as authority for the doctrine that several 
distinct complainants having different causes of action 
can unite in a suit in equity praying for an injunction 
unless and until the defendant makes com-
pensation in damages. The ground upon which equity 
interposes and gives relief in such cases is that the 
complainants are suffering from irreparable injury 
and cannot obtain adequate relief at law.

This principle was settled in Zabriskie vs. Jersey 
City and Bergen R. R. Co., 13 N. J. Eq. 318, in the 
following language:

“ The mere diminution of the value of property by the 
nuisance without irreparable mischief will not furnish 
any foundation for equitable relief.”

See also, Attorney Genl. vs. Nichol, 16 Vesey 347.

Story Eq, sec. 925.
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In paragraph 40 of the bill (case p. 32) the amount 
of damages which the respective complainants claim cal-
culated upon the basis of their alleged injuries being 
permanent are stated.

The case of Fisk et. als. vs. The City of Hartford, 
40 Atl. Rep. 706, is identical with the case at bar. 
There several riparian owners were complainants and 
filed a bill for an injunction to restrain the city from 
diverting the water from a stream above the com-
plainants property until the damages accruing and 
hereafter to accrue to the complainants from the diver-
sion complained of shall have been ascertained and 
paid in accordance with law.

The complaint was demurred to and the substance 
of it is set forth in the report of the crse.

It was certified to the Supreme court of Errors of 
Connecticut for its advice on the questions involved.

At p. 910 the court says, “When the city first began 
to divert this water to the detriment of the mill owners 
and without their consent and without making com-
pensation it was an invasion of their rights. This in-
vasion and violation cf the rights of the mill 6wners 
has been continued since 1867 and it has grown in 
extent with the growth of the city and the use of each 
new reservoir. So far, then, as the right to an injunc-
tion is concerned the mill owners have slept upon 
their rights during all these years with full knowledge 
of the facts. They now ask a court of equity to cut 
off the entire water supply of a great city until it pays 
them the damages to which they shall prove them-
selves entitled.’’

“The city is, and will continue to be, abundantly 
able to pay all such damages and the remedy of the plain-
tiffs 4t law to recover such damages is adequate and
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complete. To cut off the entire water supply of this 
city for any considerable length of time would cause 
great public inconvenience and suffering and would 
greatly endanger the lives and property of its inha-
bitants in case of fire or from disease.”

Torrance J., rendering the opinion of the Court 
says, “ The granting or refusal of an injunction rests 
in each particular case in the sound discretion of the 
court, exercised according to the recognized principles 
of equity. It ought not to be granted where it would 
be productive of great hardship or oppression, or great 
public or private mischief, Hawley vs. Beardsley, 
47 Conn 571; City of Gogansport vs Uhl, 99 Ind. 531. 
Jt is a well established rule in equity that, if a party 
is guilty of laches or unreasonable delay in applying 
for an injunction he may thereby forfeit his claim to 
that special form of remedy ; and where, in such case, 
by his laches, he has made it impossible or very diffi-
cult for the court to enjoin his adversary without in-
flicting great injury thereby, an injunction should be 
refused, and the party left to his remedy at law.

Traphegan vs Mayor etc. 29 N. J. Kq. 206 ; State 
ys. Mayor etc. of Paterson, 40 N. J. Law, 244; City 
of Gogansport vs Uhl, (supra) ; Tasli vs Adams, i q  
Cush. 252- Applying these principles to the facts in 
this case, we think an injunction should not be granted. 
Great harm would, or may result to the city and its 
inhabitants if an injunction should be granted, and 
little or none can result to the plaintiffs if it is refused. 
The superior court is advised that the demurrer upon 
this point should be sustained, and that an injunction 
should be refused.” The other judges concurred.

See also to the same effect, 2 Pom. Eq. Jur. (Sec. 
816, 817 and 818.)
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In  C o rn e liu s  V . T r a p h a g e n  e t a l., v s  T h e  M a y o r  

and A ld e r m e n  o f J e rse y  C it y  (2 S te w a r t , 206) i t  is 

h eld  th a t

“ A  su ito r  w h o  b y  la c h e s  h a s  m ad e i t  im p o ssib le  fo r  

the co u rt to  e n jo in  h is  a d v e rsa ry  w ith o u t  in f lic t in g  

g rea t in ju r y  u p o n  h im , w i l l  b e  re fu se d  th e  a id  h e  a sk s 

and le ft  to  p u rsu e  h is  o rd in a ry  le g a l  r e m e d y .”

I th e re fo re  s u b m it  th a t  th e  r ip a r ia n  c o m p la in a n ts  

in th is  case  b e in g  m o s t ly  th o se  w h o  w e re  p a rtie s  in  

the S im m o n s  case, do n o t  sta n d  in  a n y  b e tte r  l ig h t  

now  th a n  th e y  d id  th e n  w h e n  e q u ita b le  r e lie f  w a s  d e-

nied  to  th em .

T h a t  th e  m ere  fa c t  th a t  th e  D u n d e e  C o m p a n y  as a 

r ip arian  o w n er, is  a n e w  c o m p la in a n t an d  th e  m ere  

fact th a t  se v e r a l o f its  lessees w h o  are  n o t r ip a r ia n  

ow ners are  jo in e d  in  th e  b i l l  d oes n o t g iv e  to  th is  case 

an y g re a te r  m e rit  fo r  e q u ita b le  in te r fe re n c e  b y  in ju n c -

tion  th a n  it  possessed  w h e n  th e  S im m o n s  case w a s 

decided.

T h e  sam e reason s w h ic h  th e  C o u rt  th e n  g a v e  fo r  

w ith h o ld in g  an  in ju n c tio n  e x is t  to d a y. T h e  la c h e s  

and lo n g  a c q u ie sc e n c e  o f th e  D u n d e e  C o m p a n y  an d  

its lessees in  p r o s e c u tin g  th is  s u it  a n d  c o m p la in in g  o f 

in ju ry  sh o u ld  b e  in v o k e d  ju s t  as s tr o n g ly  as an  esto p p e l 

a g a in st th e m  as it  w a s  in  th e  fo rm e r case a g a in s t  th e  

o th er r ip a r ia n  o w n ers.

T h e  C it y  is  f in a n c ia lly  re sp o n s ib le  an d  a b le  to  p a y  

an y losses th a t  th e y  are  e n tit le d  to  c o m p e n sa tio n  for. 

T h e  sa m e d isp o sitio n  sh o u ld  b e  m ad e o f th is  case as 

was m a d e  o f th e  S im m o n s  ca se  an d  as w a s m ad e b y  

the C o u rt  o f A p p e a ls  o f C o n n e c tic u t  in  F is k e  v s  C ity  

of H a rtfo rd .

T o  g r a n t  th e  in ju n c t io n  w o u ld  be- ru in o u s  to  th e  

C ity , to  re fu se  it  d oes th e  C o m p la in a n ts  l i t t le  h a rm .
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I t h e r e f o r e c o n t e n d t h a t t h e c o m p l a i n a n t s b y t h ei r 

o w n  a d m i s s i o n s h o w  t h a t i t w o u l d b e i n e q u i t a b l e t o 

g r a n t t h e i n j u n c ti o n i n t h i s c a s e a s t h e i n j u r y  i s n o t i r -

r e p a r a b l e a n d t h e r e i s a n a d e q u a t e r e m e d y a t l a w  t o d e -

t e r m i n e i n m o n e y t h e c o m p e n s a ti o n t h e y a r e e n ti tl e d t o.

T h e r eli ef p r a y e d f o r c a n n ot t h e r ef o r e b e g r a nt e d.

( 1 )  B e c a u s e  t h e q u e sti o n  a s  t o t h e ri g h t  of  t hi s 

c o u rt t o g r a n t a n  i nj u n cti o n a g ai n st t h è cit y  i n b e h alf  

o f  t he c o m pl ai n a nt s  i s r e s  a dj u di c at a.

S i m m o n s v s. P a t e r s o n , 1 5 D i c k . 3 8 5.

( 2 )  B e c a u s e  a  c o u rt of  e q uit y  h a s n o p o w e r  t o s et-

tl e u nli q ui d at e d d a m a g e s wiit h o n t  t h e c o n s e nt of  t h e 

p a rti e s.

I f t h e d i c t u m  u t t e r e d  b y  J u s t i c e V a n  S y c k e l i n t h e 

S i m m o n s c a s e w a s t h e l a w , t h e n a d e f e n d a n t c o u l d b e 

d e p ri v e d o f a t r i a l b y j u r y  w i t h o u t h i s c o n s e n t.  T h e 

c o u r t c o u l d s a y t o a d e f e n d a n t u n l e s s y o u a r e w illi n g 

t o m a k e s u c h c o m p e n s a ti o n a s t h i s c o u r t s h all d e t e r m i n e 

t o b e j u s t t o t h e s e c o m p l a i n a n t s w e w ill g r a n t a n i n -

j u n c ti o n  r e s t r a i n i n g y o u  f r o m  c a r r y i n g  o n y o u r b u si -

n e s s, o r, a s i n t h i s c a s e d e p r i v i n g  o v e r o n e h u n d r e d 

t h o u s a n d p e o p l e o f a r i g h t t o d i s c h a r g e t h e i r s e w a g e 

f r o m  t h e i r h o u s e s i n t o t h e r i v e r r e g a r d l e s s o f t h e p e s ti -

l e n c e w h i c h m i g h t f o ll o w  s u c h a c ti o n.

J u s t i c e V a n  S y c k e l i n  t h e S i m m o n s c a s e s t a t e s t h a t 

t o e f f e c t u a t e j u s t i c e t h e c o u r t o f e q u i t y w ill s e t tl e u n -

li q u i d a t e d d a m a g e s a n d ci t e s t h e C o s t e r c a s e a n d t h e 

I n g e r s o ll c a s e.  H e  a l s o s t a t e s t h a t t h e c o m p l a i n a n t s 

h a v e a r e rii e d y a t l a w  b y i n s ti t u ti n g s u i t s f o r d a m a g e s,



A  c a r ef ul e x a mi n ati o n a n d r e vi e w of t h e s e c a s e s 

s h o ws t h at i n e v e r y i n st a n c e w h e r e a c o u rt of e q uit y 

h as u n d e rt a k e n t o s ettl e u nli q ui d at e d d a m a g e s it h a s 

b e e n d o n e wit h t h e c o n s e nt of b ot h p a rti e s t o t h e s uit.

I n C o s t e r v s M a n u f a c t u r i n g  C o m p a n y, 2 N . J. E q . 

4 6 7 :  I t w a s h el d t h a t t h e C o u r t o f E q u i t y  w ill t o e f f e c -

t u a t e j u s ti c e, s e t tl e u n li q u i d a t e d d a m a g e s.  T h e b ill i n 

t hi s c a s e w a s fil e d t o f o r e c l o s e a m o r t g a g e g i v e n  b y t h e 

d e f e n d a n t’ s g r a n t o r t o c o m p l a i n a n t.  T h e  c o m p l a i n -

a n t h a d s i g n e d a c o v e n a n t o f w a r r a n t y o f ti tl e t o t h e 

d e f e n d a n t’ s g r a n t o r s a n d h i s a s s i g n s.  T h a t a f t e r -

w a r d s t h e M o n r o e M a n u f a c t u r i n g  C o m p a n y b e c a m e 

p u r c h a s e r s f r o m  t h e m o r t g a g o r s a n d t h e r e b y s u c c e e d e d 

t o o t h e r r i g h t s u n d e r t h e d e e d.  S h o r tl y  a f t e r w a r d  a n 

a c ti o n o f e j e c t m e n t w a s b e g u n a n d s u s t a i n e d a g a i n s t 

t h e m f o r a p o r ti o n o f t h e l a n d a n d t h e y w e r e o b li g e d t o 

p a y o u t $ 5, 0 0 0. 0 0 t o g e t t h e i r ti tl e p e r f e c t e d .

S h o r tl y a f t e r t h a t C o s t e r t h e m o r t g a g e e  a n d t h e 

p e r s o n w h o  h a d  m a d e t h e c o v e n a n t a s t o t i tl e , b e g a n  t h q 

f o r e cl o s u r e o f t h e m o r t g a g e a g a i n s t t h e M o n r o e M a n u -i 

f a c t u ri n g C o m p a n y.  A  b r e e c h o f t h e c o v e n a n t o f t h e 

d e e d w a s s e t u p a s a d e f e n c e a n d cl a i m  w a s m a d e t h a t 

t h e v a l u e o f t h e l a n d w h i c h t h e y h a d b e e n d e p ri v e d o f 

s h o ul d b e d e d u c t e d f r o m  t h e a m o u n t o f t h e m o r t g a g e .

T h i s b e i n g a q u e s ti o n o f u n li q u i d a t e d d a m a g e, t h e 

C h a n c ell o r i n r e n d e r i n g t h e o p i n i o n o f t h e c o u r t s t a t e s ; 

“ t h a t h e w a s u n a b l e t o fi n d t h e p o i n t c o n s i d e r e d i n t h e 

c a s e s, a n d t h a t i t w a s v e r y  d if fi c u l t f o r t h e c o u r t t o 

u n d e r t a k e t o s e t tl e u n li q u i d a t e d d a m a g e s, ”  a n d s t a t e s, 

t h a t t h e c o u r t m i g h t r e s t r a i n t h e c o m p l a i n a n t f r o m  p r o -

c e e di n g f u r t h e r f o r t h e f o r e c l o s u r e o f h i s m o r t g a g e , u n -

til t h e d e f e n d a n t a s c e r t a i n e d h i s d a m a g e s a t l a w , a n d 

t h e n a ll o w  t h e a m o u n t t o b e o f f - s e t, o r t h e m a t t e r m i g h t 

b e r e f e r r e d t o a M a s t e r, u nl e s s t h e c o m pl ai n a nt r e q ui r e s
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a  t ri al at  l a w.  H e f u r t h e r s t a t e s t h a t t h e d e f e n d a n t h a v -

i n g  cl a i m e d t h e a ll o w a n c e i n i t s a n s w e r s h o u l d b e c o n -

t e n t w i t h  t h e f o r m s o f p r o c e e d i n g i n t h é C o u r t o f 

C h a n c e r y.

I t  w ill  b e  s e e n  f r o m   t h i s  l a n g u a g e  t h a t 

t h e l e a r n e d C h a n c e ll o r r e c o g n i z e d e v e n i n a f o r e cl o s u r e 

c a s e t h e r i g h t o f a c o m p l a i n a n t t o a t r i a l a t l a w , a n d 

t h a t t h e c o n s e n t o f t h e p a r ti e s w a s n e c e s s a r y f o r a c o u r t 

o f e q u i t y t o m a k e t h e a w a r d .

T h e n e x t c a s e i n w h i c h t h i s q u e s ti o n w a s c o n si d e r e d 

w a s :  T r e n t o n  W a t e r P o w e r C o m p a n y v s C h a m b e r s 

( 9  N . J. E q . 4 7 6 . )

T h e  b ill i n t h i s c a s e w a s fil e d t o r e s t r a i n t h e d e f e n d -

a n t, C h a m b e r s f r o m  t h e p r o s e c u ti o n o f t w o t r e s p a s s 

s u i t s a n d a n e j e c t m e n t s u i t, w h i c h h e h a d i n s ti t u t e d 

a g a i n s t t h e c o m p a n y t o r e c o v e r d a m a g e s a n d a l s o t o r e -

c o v e r p o s s e s s i o n o f t h e l a n d, w h i c h w a s t h e n o c c u pi e d 

b y i t s r a c e w a y .  T h e l a n d w a s  t a k e n p o s s e s s i o n o f b y 

t h e o r i g i n a l c o m p a n y a n d t h e s e i m p r o v e m e n t s m a d e 

w i t h  t h e p e r m i s si o n o f t h e s a i d d e f e n d a n t, a n d h e 

a g r e e d  t o w a i t u n til a f u t u r e d a y f o r c o m p e n s a ti o n. 

T h e  s u i t s w e r e r e s t r a i n e d b y i n j u n c ti o n .  T h e ri g h t s 

a n d e q u i ti e s o f t h e c o m p a n y c o u l d o n l y b e p r o t e c t e d 

i n e q u i t y, t h e i n j u r y  w a s p e r m a n e n t a n d i r r e p a r a b l e. 

T h e  c o m p a n y h a d n o l e g a l r i g h t t o t h e l a n d.  T h e 

c o u r t u n d e r t h e p e c u li a r c i r c u m s t a n c e s i n t h a t c a s e d e -

ci d e d t h a t t h e o n l y w a y  i t c o u l d r e li e v e t h e p a r ti e s w a s 

t o g i v e t h e d e f e n d a n t c o m p e n s a ti o n f o r h i s l a n d a n d 

r e m u n e r a ti o n f o r a ll d a m a g e s.  I n  a s c e r t a i n i n g t h e 

c o m p e n s a ti o n t h e c o u r t s t a t e s t h a t i t w o u l d  g i v e t h e d e -

f e n d a n t a j u r y  i f h e d e si r e d i t, a s t h e a m o u n t h e i s e n -

ti tl e d t o, a r e c pi e s ti o n s  p e c u li a r l y  p r o p e r  f o r  t h a t 

t ri b u n a l.
\



N o T£.— T h is  w a s c le a rly  a  case fo r  a  co u rt o f  eq u ity, 

but th e C h a n ce llo r  d id  not d en y  to  the d efen d a n t the 

r ig h t o f  tria l b y  ju r y .

T h e  C h a m b ers case w a s a g a in  b e fo re  the cou rt, 13 N .

J. E q . 199, and fro m  th e  d ecision  it ap p ears th at the 

assessm ent o f  d a m a g es had  been o r ig in a lly  re ferred  

to a m aster b y  con sen t o f  the p arties (p . 2 0 1 .)  T h e  

resu lt w a s u n s a tis fa c to ry  to  the ch an ce llo r and the re-

p o rt se t a sid e  an d  h e  s u g g e sts  th a t  h e  w o u ld  re fe r  i t  to  a 

ju r y  as the p rop er trib u n al to  d eterm in e such a m atter 

i f  e ith er p a rty  d esires it.

T h e n  w e  h a v e  C a rp en ter  vs . E a sto n  arid A m b o y  R a il-

road C o m p an y, 24 N . J. E q . 2 4 9 ; in th is case th e b ill 

w as filed fo r  an in ju n ctio n  re stra in in g  th e d efen d a n t 

fro m  ta k in g  p ossession  o f  a  lane w ith  a h ig h  em b an k-

m ent fo r  th e ir  ra ilro a d  w ith o u t first m a k in g  com p en sa-

tion  fo r  th e d a m a g es th e  co m p lain an t w o u ld  su ffer  

th ereb y, m isrep resen tation s h a v in g  been m ade to  the 

com m ission ers at th e tim e the a w a rd  w a s m ad e as to  

the loca tion  o f  the road . T h e  in ju r y  w o u ld  be irre p a r-

able and the co m p la in a n t has n o  adeq uate rem ed y at 

law . T h e  d efen d a n t co m p an y in  a n sw e r  to  the 
rule to  sh o w  cau se ten d ered  th em selves

read y  to  m ake in creased  co m p n sation  to  the 

c o m p la in a n t in  s u c h  m a n n e r  as th e  c o u rt  m ig h t  

d irect. T h e  co u rt held  th at u n d er th e p ecu liar c ircu m -

stances o f  th is case, th at th is o ffe r  w a s  eq u itab le  and the 

co m p an y sh o u ld  be restra in ed  fro m  ta k in g  p ossession  

o f  the lan e u n til th e  com p en satio n  w a s  m ade. T h e  

p a rtie s  consented to  le t  th e  c o u rt  s e tt le  th e  d a m a g e s

T h e  rep o rt o f  th e co m m issio n ers w a s m ade to  the 

court, 24 N . J. E q . 408, and it w a s set aside. T h e  chan-



H

C e ll o r  c o n c l u d e d  t h a t  t h e  i n q u i r y  w a s  e m i n e n t l y  p r o p e r  

f o r  a  j u r y  a n d  d i r e c t e d  t h a t  a n  i s s u e  b e  f r a m e d  t o  t h a t  

e n d.

I n N e w  Y o r k  a n d G r e e n w o o d  L a k e  R . R . v s S t a n l e y , 

3 4 N . J. E q . p. 5 8.  I n t h i s c a s e t h e b ill w a s fil e d t o r e -

s t r a i n a n e j e c t m e n t s u i t t o r e c o v e r p o s s e s s i o n o f p r o p -

e r t y w h i c h f o r m a n y y e a r s h a d b e e n o c c u p i e d b y t h e 

r a il r o a d c o m p a n y u n d e r a n a g r e e m e n t b e t w e e n t h e c o m -

p a n y a n d t h e h e i r s o f H e n r y S t a n l e y ; t h e r a il r o a d  c o m -

p a n y h a d f a il e d t o p e r f o r m  s o m e o f t h e c o n d i ti o n s i n 

i t s a g r é m e n t a n d s u i t w a s b r o u g h t f o r p o s s e s s i o n o f 

t h e l a n d s t a k e n . B o t h  pa r ti e s  co n s e nt e d  t h a t t h e c o u r t 

s h o u l d d e t e r m i n e t h e c o m p e n s a ti o n.

I n t h e c a s e o f  P a t e r s o n ,  N e w  Y o r k  a n d N e w a r k  

R a il r o a d , e t al s. v s K a m l a h , 4 2 N . J. E q . 9 3, t h e b ill 

w a s fil e d t o r e s t r a i n a n e j e c t m e n t s u i t i n s ti t u t e d b y 

K a m l a h  t o r e c o v e r p o s s e s s i o n o f a s t ri p o f l a n d o c -

c u p i e d b y t h e c o m p l a i n a n t r a il r o a d  f o r  u p w a r d   o f 

t w e n t y y e a r s w i t h   d e f e n d a n t’ s  c o n s e n t,  a n d d u r i n g 

w h i c h ti m e n e g o ti a ti o n s h a d b e e n p e n d i n g c o n c e r n i n g 

c o m p e n s a ti o n . T h i s  w a s a c a s e o f i r r e p a r a b l e i n j u r y  a n d 

g r e a t p u b li c i n c o n v e n i e n c e, a n d t h e r a il r o a d  c o m p a n y 

w a s w i t h o u t a n y a d e q u a t e r e m e d y a t l a w  t o p r o t e c t i t -

s e l f i f c o m p ell e d t o r e m o v e i t s t r a c k f r o m  t h e s e l a n d s. 

T h e  o p i n i o n w a s r e n d e r e d o n m o ti o n t o d i s s o l v e t h e i n -

j u n c ti o n .  T h e  c o u r t r e f u s e d  t h e m o ti o n .  T h e  c o u r t 

p r o p e rl y s a i d t h a t t h e c a m p a n y c o u l d c o n d e m n i f i t h a d 

t h e p o w e r a n d i f i t d i d n o t a n d e q u i t y d e m a n d e d t h a t 

t h e r a il r o a d c o m p a n y s h o u l d m a k e c o m p e n s a ti o n , t h e 

c o u r t i t s e l f w o u l d a s c e r t a i n t h e c o m p e n s a ti o n b y m e a n s 

o f a n i s s u e o r a r e f e r e n c e.  W h a t w a s fi n a ll y d o n e d o e s 

n o t a p p e a r.
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T h e n e x t c a s e i n w h i c h t h e q u e s ti o n w a s c o n s i d e r e d 

w a s I n g e r s o ll v s t h e t o w n  o f N e w t o n , 5 7 N . J. E q . 3 9 2. 

T h e b ill fil e d i n t h i s c a s e p r a y e d  f o r a n i n j u n c ti o n 

a g a i n s t t h e T o w n  o f N e w t o n  f o r d i v e r ti n g a p o r ti o n o f 

t h e w a t e r s o f t h e W a ll k ill R i v e r i n w h i c h t h e y w e r e 

r i p a r i a n o w n e r s a n d h a d m ill s b e l o w  o n t h e s t r e a m  w i t h 

w a t e r p o w e r w h i c h w o u l d  b e i m p a i r e d b y t h e d i m i n u -

ti o n i n t h e fl o w .  T h i s d i v e r t e d w a t e r w a s b e i n g u s e d t o 

s u p p l y t h e i n h a b i t a n t s o f N e w t o n  w i t h  w a t e r f o r d o -

m e s ti c a n d o t h e r p u r p o s e s.

V i c e  C h a n c e ll o r P i t n e y t h e r e s t a t e s i n r e s p e c t t o c o m -

p e n s a ti o n  t h e  f o ll o w i n g :  " B o t h  p a rti e s s u b mitt e d  

t h e ms el v e s t o t h e j u ri s di cti o n o f  t he c o u rt  i n t hi s r e-

s p e ct a n d r e q u e st e d t h at it s h o ul d  d et e r m i n e t h e a m o u nt  

of  c o m p e n s ati o n,  a n d  I  f e el c o n st r ai n e d b y t h e st a t e of  

t h e a ut h o riti e s t o a s s u m e t h at j u ri s di cti o n ”

T h e c a s e s ci t e d b y V i c e  C h a n c e ll o r P i t n e y a r e t h o s e 

m e n ti o n e d a b o v e.

I t w ill b e n o t e d t h a t t h e s e a r e a ll c a s e s o f p e r m a n e n t 

a n d i r r e p a r a b l e i n j u r y , a n d w i t h o u t a n a d e q u a t e r e m e d y 

a t l a w , b u t e v e n  i n  t h e m  t h e c o u r t, t e f c r e  u n d e r t a k i n g  

t o a s c e r t a i n t h e c o m p e n s a ti o n t o b e - a w a r d e d, h a v e 

r e q u i r e d t h e c o n s e n t o f b o t h p a r ti e s a s a j u r i s d i c t i o n a l 

f a c t f o r i t s a c ti o n .

I n t h e p r e s e n t c a s e i t i s c o n c e d e d t h a t t h e i n j u r i e s 

o f w h i c h  t h e p a r ti e s c o m p l a i n  a r e o n l y  t e m p o r a r y a n d 

c a n b e r e li e v e d a n d s a ti s fi e d b y a m o n e y c o m p e n s a -

ti o n a n d t h a t t h e r e m e d y a t l a w  i s a d e q u a t e f o r t h e 

p u r p o s e.

I f u r t h e r c o n t e n d t h a t t h e c o u r t c a n n o t d e t e r m i n e t h e 

u n li q u i d a t e d d a m a g e s w i t h o u t t h e c o n s e n t o f b o t h 

p a r ti e s,



U n d e r  th e a u th o rities  an d  th e fa cts  in th is case I co n -

tend th at the C o u rt  o f  E q u ity  w o u ld  not be ju stifie d  in 

a ss u m in g  ju r is d ic t io n  to  se tt le  u n liq u id a te d  d am ages.

H .

T h e bill is bad because of m is-
joinder of parties and different causes 
of action.

O n e  o f th e  g ro u n d s  o f d e m u rre r  to  th e  fo rm e r  b i l l  

w a s  th e  m is jo in d e r  o f p a rtie s  c o m p la in a n t  a n d  d if-

fe r e n t ca u ses o f a c tio n . T h e  sa m e reaso n  is a ss ig n e d  

in  th is  case  as th e  se v e n th  ca u se  fo r  d e m u rrer (p. 45, 

1. 15 ) “ sa id  b i l l  im p ro p e r ly  jo in s  to g e th e r  d iffe re n t 

ca u ses  o f a c tio n  an d  d iffe re n t le g a l  a n d  e q u ita b le  

c la im s  w h ic h  are h e ld  b y  th e  c o m p la in a n ts  in  se v e r-

a lt y  a n d  w h ic h  ca n n o t b e  p r o p e rly  tried  a n d  h e a rd  to -

g e th e r .”

In  th e  d iscu ss io n  o f th is  q u e stio n  b efo re  V ic e -C h a n -

c e llo r  S te v e n s  th e  c o m p la in a n ts  r e lie d  la r g e ly  u p o n  

th e  d e c iso n  o f th e  la te  C h a n c e llo r  M c G il l  in  th e  case  

o f th e  A tto r n e y -G e n e r a l vs. P a terso n , 13  D ic k .  p. 1, 

a n d  th e  cases c ite d  in  th a t  o p in io n , a n d  u p o n  th e  fa c t  

th a t  J u stic e  V a n  S y c k e l  in  r e n d e r in g  th e  o p in io n  in  

th e  C o u rt  o f E r ro r s  in  th e  sa m e case, 15  D ic k . p. 385, 

m a k e s  no m e n tio n  o f th e  p o in t. T h e  reco rd s o f th e  

C o u rt  o f E rro rs  h o w e v e r  in  th a t  case  sh o w  th a t  th e  

C h a n c e llo r  w a s reversed  as to  h is  d ecree  o v e r -r u lin g  

th e  d e m u rre r  as w e ll  as th e  d ecree  g r a n t in g  th e  in -

ju n c tio n .
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I t al s o a p p e a r s ( p. 4 8 ) t h a t V i c e - C h a n c e ll o r S t e v e n s 

i n h i s o p i n i o n  p a s s e d b y  t h i s p o i n t a n d g a v e  i t n o 

c o n si d e r a ti o n b e c a u s e o f t h e t w o o p i n i o n s a b o v e r e -

f e r r e d t o.  I n  d o i n g  s o h e s e e m s t o h a v e w h o l l y  

i g n o r e d t h e f a c t t h a t w h il e  C h a n c e ll o r M c G ill h i m -

s elf, a f t e r a m o s t c a r e f u l s t u d y  a n d r e v i e w  o f t h e 

a u t h o ri ti e s i n  t h i s S t a t e a n d i n  E n g l a n d , r e a c h e d 

t h e c o n c l u s i o n  t h a t u n d e r t h o s e d e c i s i o n s a n d t h e r u l e 

of t h e C o u r t, n u m b e r e d  1 3 2 , p e r s o n s i n j u r i o u s l y  a f f e c t e d 

b y a c o m m o n n u i s a n c e w o u l d  b e p e r m i t t e d  t o j o i n  a s 

c o m p l a i n a n t s i n a b i ll t o s t o p a d e fil e m e n t, y e t h e 

d o e s n o t d e c i d e t h a t w h e r e s u c h  a b i l l i s fil e d p r a y i n g  

f o r a n i n j u n c t i o n  “ u nl e s s  a n d  u n til  t he s ai d  d ef e n d a n t  

m a k e s  s u c h  c o m p e n s ati o n t o t he c o m pl ai n a nt s  f o r  t h e 

di mi n uti o n i n v al u e  o f  t h ei r  l a n d s an d  p r o p e r t y  ri g h t s  

as  s h all  b e  a s c e r t ai n e d  b y t he C o u r t  t o b e  j u s t ”  t h a t 

i t w o u l d b e p r o p e r t o h a v e s e v e r a l d i s t i n c t c o m p l a i n -

a n t s w i t h  d i f f e r e n t c a u s e s o f a c ti o n , a s i n t h i s c a s e, 

j oi n e d i n  a c o m m o n s u i t a g a i n s t a d e f e n d a n t.

I n 1 3 Di c k. p. 8, t h e C h a n c ell o r c o n cl u d e s hi s dis ~ 

c u s si o n of t hi s p oi nt wit h t h e f oll o wi n g si g nifi c a nt 

l a n g u a g e, “ C a n t h e y n ot j oi n, a s m a y t h o s e aff e ct e d 

b y t h e c o m m o n ai r d efil e d b y t h e s m ell s of a sl a u g ht e r 

h o us e, i n a n a p p e al t o t hi s C o u rt n ot  t o a w a r d  e a c h  

hi s  d a m a g e s , b ut t o st o p t h e d efil e m e nt. ”

T h i s l a n g u a g e  i n d i c a t e s v e r y  c l e a r l y  t h a t i n h i s 

m i n d t h e r e w o u l d  b e a m a r k e d  d i s t i n c t i o n  b e t w e e n  

t h e S i m m o n s c a s e a n d t h i s D o r e m u s c a s e.

T h e  o n e w a s a n a p p li c a t i o n  f o r a n i n j u n c t i o n , t h e 

o t h e r a n a p p li c a t i o n  f o r a n i n j u n c t i o n  “ u n l e s s a n d 

u n til c o m p e n s a ti o n i s m a d e . ”

T h e L e a r n e d  C h a n c e ll o r i n h i s s t u d y o f t h e c a s e s 

b e c a m e i m p r e s s e d w i t h  t h i s d i s ti n c ti o n ,
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V ic e -C h a n c e llo r  S te v e n s  d iv id e s  th e  co m p la in a n ts 

in to  th re e  classes, b u t  h is  c la ss ific a tio n  is  m islead in g . 

A  b e tte r  c la ss ific a tio n  is th a t  su g g e ste d  on  p a g e  4 of 

th e  b r ie f  o f m y  le a rn e d  a sso cia te . A  b r ie f  re v ie w  

w i l l  se rv e  to  i llu s tr a te  th e  im p ro p r ie ty  o f a llo w in g  

th is  o m n ib u s  b i l l  to  sta n d  as a t p re se n t fram ed .

T h e  first r ip a r ia n  o w n e r  c o m p la in a n t is  W ill ia m  A . 

H o p so n , p a g e  9, se c tio n  2 1, h is  p rem ises  a re  located  

in  th e  C it y  o f P a te rso n  a t th e  co rn e r  o f W a te r  S treet 

an d  H a m b u r g h  A v e n u e  a n d  a t th e  fo o t o f th e  W est 

S tr e e t  b r id g e . T h e  p ro p e rty  is  o c c u p ie d  b y  b u ild in g s. 

T h e  b i l l  sh o w s (p. 14 , 1. 15 ) th a t  a b o v e  th is  p ro p erty  

th e re  is  on e se w e r  o u tle t , a n d  la te r  on  it  c h a rg e s  that 

a ll  th e  se w e r  o u tle ts  are  d is c h a rg e d  a b o v e  th e  prop-

e r ty  o f th e  c o m p la in a n ts .

T h e r e  is  n o  sp e c ific  a lle g a t io n  as to  th e  g rie v a n c e s  

o f M r. H o p so n  th a t  d is tin g u ish e s  h is  case  fro m  the 

o th e r  co m p la in a n ts  o f th e  first class.

T h e  s itu a tio n  o f h is  p r o p e rty  sh o w s th a t  h is  in-

ju r ie s  m u st b e  o f a v e r y  d iffe re n t c h a ra c te r  th a n  those 

lo c a te d  fu r th e r  d o w n  th e  stre a m  a n d  n e a re r  to  the 

D u n d e e  dam . H e  fix e s  h is  d a m a g e  a t e ig h tee n  

th o u sa n d  fiv e  h u n d re d  d o lla rs , b u t  does n o t in d icate  

h o w  it  is  m a d e  up. I t  does n o t a p p e a r  th a t  h e  oc-

cu p ie s  th e  p ro p e rty  an d  w ith  th e  v o lu m e  o f w a te r  in 

th e  r iv e r  as m e n tio n e d  in  th e  b i l l  a n d  th e  fa c t  that 

th is  p ro p e rty  is lo ca te d  n e a r th e  fa lls  an d  th e re  b ein g  

n o  sp e c ific  a lle g a t io n  th a t  th e  w a te r  is  s ta g n a n t  at his 

p ro p e rty  th e  C o u rt  h a s th e  r ig h t  to  co n sid e r the 

g e o g r a p h y  o f th e  p la c e  a n d  c o n c lu d e  as to  the 

p r o b a b ility  o f h is  in ju rie s  b e in g  a n y th in g  l ik e  thos$ 

e ffe c t in g  som e o f th e  o th e r  co m p la in a n ts .
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A g a i n  h i s p r o p e r t y b e i n g  i n  t h e h e a r t o f t h e c i t y  

w ill u n d o u b t e d l y c o n t i n u e t o b e u s e d i n  t h e f u t u r e f o r 

t h e s a m e p u r p o s e s a s a t p r e s e n t.

I t s h o u l d f u r t h e r b e n o ti c e d  t h a t t h e s e b u il d i n g s a r e 

si t u a t e d o n t h e b a n k s o f t h e r i v e r a n d t h a t t h i s p r o p - 

p e r t y i n t h e e x e r c i s e o f i t s n a t u r a l r i p a r i a n  r i g h t s 

w i t h a ll i t s t e n a n t s m a y b e d i s c h a r g i n g  p o ll u t i o n  

d i r e c tl y i n t o t h e r i v e r.

Mr. H o p s o n w o ul d t h e r e b y b e j u st a s m u c h a p r o p e r 

p art y d ef e n d a nt a s t h e cit y s o f a r a s h e c o nt ri b ut e d 

di r e ctl y t o t h e p oll uti o n of t h e st r e a m.

I n t r y i n g  t o a s c e r t a i n  t h e d a m a g e s i n  h i s c a s e i t i s 

m a n if e s t t h a t t h e e v i d e n c e a n d t h e w i t n e s s e s wr o u l d  

b e a l t o g e t h e r d i f f e r e n t f r o m  t h o s e i n t h e c a s e s o f t h e 

o t h e r c o m p l a i n a n t s w h o  o w n d w e lli n g  h o u s e s a n d 

f a r m l a n d s a n d a r e l o c a t e d  b e l o w  t h e p o i n t o f d i s -

c h a r g e o f t h e s e w e r s.

T h e c a s e o f G e o r g e G . V a n  R i p e r p r e s e n t s a n e n -

ti r el y d if f e r e n t e l e m e n t o f d a m a g e s f r o m  m o s t o f t h e 

o t h e r r i p a r i a n  c o m p l a i n a n t s.  ( P a r. 3, p. 5.) ( P a r. 

2 4- 2 5- 2 6, p p. 1 1 - 1 3 - )

H e h a s a f a r m  o f fi f t y  a c r e s a t D u n d e e R a k e a n d 

f r o n t s o n t h e r i v e r.  H e  h a s a d w e lli n g  h o u s e, o t h e r 

b u il d i n g s a n d i c e h o u s e s w h e r e h e h a s b e e n c a r r y i n g  

o n a n i c e b u si n e s s.   H e c l a i m s d a m a g e s t o a n a m o u n t 

of s e v e n t y - e i g h t t h o u s a n d t w o  h u n d r e d  d o ll a r s f o r 

d i s c o m f o r t f r o m  n o i s o m e s m e ll s a n d a l s o f o r d i m i n u -

ti o n i n t h e v a l u e  o f h i s p r o p e r t y a n d p r o p e r t y r i g h t s 

i n t h e w a t e r s a n d i n  b e i n g  d e p r i v e d  o f o b t a i n i n g  i c e 

t h e r e f r o m . T h e  a m o u n t c l a i m e d  b y  t h i s c o m p l a i n a n t 

i s v e r y l a r g e a n d t o p r o p e r l y t r y  t h e c a s e i t i s n e c e s -

s a r y t o h a v e w i t n e s s e s w h o  a r e a c q u a i n t e d  w i t h  t h e 

v al u e o f f a r m  l a n d s s u c h  a s t h e s e, a n d w i t h  t h e v a l u e
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o f p r o p e r t y r i g h t s i n  t h e w a t e r, a n d o t h e r w i t n e s s e s 

w h o  h a v e s o m e k n o w l e d g e  a n d e x p e r i e n c e i n  t h e, i c e 

b u s i n e s s, a n d t h e c a s e w i t h  r e s p e c t t o h i m  w o u l d h a v e 

t o b e s p e c i a ll y  p r e p a r e d  a n d a n e n t i r e l y  d if f e r e n t 

l o t o f w i t n e s s e s e m p l o y e d  t o t h o s e t h a t w o u l d  b e r e -

q u i r e d i n  t h e o t h e r c a s e s.

T h e  a m o u n t i n v o l v e d  i s s p g r e a t t h a t i t w o u l d  b e 

p r e j u d i c i a l a n d r u i n o u s t o t h e c i t y  t o b e c o m p e ll e d  t o 

t r y  t h e s e d i f f e r e n t c a u s e s t o g e t h e r.

I n  a d d i ti o n  t o t h i s w e h a v e t h e c a s e o f E d o V a n 

R i p e r.  ( P a r. 7,  p. 6. )

H e  a l s o h a s a f a r m , d w e lli n g  h o u s e s a n d i c e h o u s e s  

w h i c h  h e c l a i m s i s d a m a g e d  t o t h e e x t e n t o f t w e n t y - 

n i n e t h o u s a n d  d o ll a r s.

W e  a l s o h a v e t h e c a s e o f M a r y  A . V a n  S a u n ( p. 8 ) 

w h o a l s o o w n s a f a r m  a n d i c e h o u s e s a n d w h i c h s h e 

c l a i m s i s d a m a g e d t o t h e e x t e n t o f t h i r t y - t w r o t h o u s -

a n d s e v e n h u n d r e d d o ll a r s.

T h e n  w e h a v e t h e c a s e o f P e t e r H . D o r e m u s ( p. 8 ) ; 

h e  o w n s a f a r m  o n w h i c h t h e r e i s a d w e lli n g h o u s e 

w h e r e h e r e si d e s a n d h e fi x e s h i s d a m a g e s . a t t h i r t y - 

e i g h t t h o u s a n d fi v e h u n d r e d d o ll a r s.

A n d  s o w i t h  t h e o t h e r r i p a r i a n c o m p l a i n a n t s o f t h e 

fi r s t cl a s s.  I n n e a r l y e v e r y c a s e t h e r e w ill b e d if f e r e n t 

w i t n e s s e s a n d d if f e r e n t el e m e n t s o f d a m a g e s t o b e i n v e s -

t i g a t e d  a n d c o n si d e r e d .

T h e n  a g a i n  t a k e t h e s e c o n d cl a s s o f c o m p l a i n a n t s, t h e 

D u n d e e L a n d  a n d W a t e r P o w e r C o m p a n y, t h e d a m -

a g e s fi x e d h e r e a r e fi f t y  t h o u s a n d d o ll a r s, a n d i t i s b a s e d 

u p o n t h e d i m i n u ti o n i n v a l u e o f t h e i r l a n d s a n d t h ei r 

p r o p e r t y r i g h t s i n t h e w a t e r ; h e r e a g a i n  t h e el e m e n t s 

t o b e c o n s i d e r e d i n e s ti m a ti n g d a m a g e s a r e a l t o g e t h e r
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d if f e r e n t f r o m  t h o s e i n t h e fi r s t cl a s s o f c o m p l a i n a n t s. 

T h e a m o u n t i n v o l v e d  i s s o g r e a t t h a t t h e c a s e w ill r e -

q u i r e s p e ci al p r e p a r a ti o n , c a r e a n d s t u d y t o p r e s e n t. 

T h e q u e s ti o n s i n v o l v e d  a r e a l t o g e t h e r d if f e r e n t f r o m  

t h o s e c o n c e r n i n g t h e o w n e r s o f f a r m l a n d s a n d i c e 

h o u s e s.

A g a i n , t a k e t h e t h i r d  cl a s s o f c o m p l a i n a n t s, t h e 

l e s s e e s o f t h e D u n d e e L a n d  a n d W a t e r P o w e r C o m -

p a n y.

T h e i n j u r i e s c o m p l a i n e d o f b y s o m e o f t h e m  i s t h a t 

t h e y a r e u n a b l e t o u s e t h e w a t e r f o r w a s h i n g a n d d y e -

i n g ; b y o t h e r s t h a t t h e y a r e u n a b l e t o u s e it i n t h e i r 

b o il e r s.

F o u r  o f  t h e m ,  T h e   A l g o n q u i n   C o m p a n y,  T h e 

A n d r e w  M c L e a n  C o m p a n y, T h e  U n i t e d  S t a t e s F i n i s h -

i n g C o m p a n y a n d T h e  P a s s a i c W o o l e n  C o m p a n y, h a v e 

t a k e n l e a s e s si n c e e i g h t e e n h u n d r e d  a n d n i n e t y - fi v e. 

I n t h e b ill i t i s c h a r g e d  t h a t p o ll u ti o n w a s n o ti c e a b l e i n 

e i g h t e e n h u n d r e d a n d n i n e t y,  i n o t h e r p a r a g r a p h s 

t h a t t h e w a t e r w a s u n fi t f o r u s e si n c e e i g h t e e n h u n d r e d 

a n d n i n e t y - t w o , a n d h a s b e e n w h o ll y d e fil e d si n c e e i g h -

t e e n h u n d r e d a n d n i n e t y - fi v e.

I f t h i s w a t e r w a s u n fi t f o r u s e w h e n t h e s e l e a s e s w e r e 

t a k e n b y t h e s e c o m p l a i n a n t s a n d t h e y h a d k n o w l e d g e 

o f t h e f a c t b e f o r e, o r i f b y t h e e x e r c i s e o f o r d i n a r y c a r e, 

w i t h t h e i r f a c t o r i e s l o c a t e d a l o n g t h e r i v e r a n d c a n al, 

t h e y c o u l d h a v e a s c e r t a i n e d t h e' f a c t, t h e n t h e el e m e n t s 

o f t h e i r d a m a g e w o u l d  b e a l t o g t h e r d if f e r e n t f r o m  t h e 

el e m e n t s c o n s ti t u ti n g t h e d a m a g e o f t h e o t h e r l e s s e e s.

A g a i n ,, t h e f a c t t h a t t h e s e l e s s e e s a r e n o t r i p a ri a n 

o w n e r s a b o v e ti d e w a t e r, a q u e s ti o n o f l a w  w o u l d b e i n -

v o l v e d i n t h e i r c a s e t h a t i s n o t i n v o l v e d  i n t h e c a s e o f



the co m p lain an ts w h o  a re  r ip arian  o w n e rs  a b o ve  tid e-
w a ter.

A g a in , som e o f  the lessees h a v e  p ro p erty  b o rd e rin g  

on  the r iv e r  b elo w  tid e-w a ter.

H o w  fa r  an d  to  w h a t e x te n t the c ity  cou ld  be held  

liab le  to  them  fo r  the p o llu tio n  o f  th e r iv e r  is a  question  

o f  la w  d istin ct in th e ir  case fro m  som e o f  the o th er 
lessees.

A  ca re fu l co n sid era tio n  o f  th e cases o f  these d ifferen t 

classes o f  co m p lain an ts, and o f  the d ifferen t in d iv id u a ls  

co m p o sin g  each class, m u st co n vin ce  th e m in d  o f  the 

co u rt h o w  e m b a rra ss in g  and c o n fu s in g  it w o u ld  be to 

c o m p e l th e  c ity , a g a in s t  its  w i l l ,  to  t r y  th e se  cases to -

g eth e r. T h a t  the resu lt w o u ld  n ot e ffectu ate  the ends o f  

ju s tic e  u n d er th e e x is t in g  circu m stan ces m u st be a p p ar-
ent.

It  m a y  be w ell to  n ote th at I find no cases on reco rd  

w h ere  such  a co m p licated  an d  im p o rtan t su it has been 

tried  in th at w a y .

T h e  ru les o f  th e suprem e co u rt p ro v id e  (ru le  5 9 ) th at 

in m atters o f  ta x a tio n  n ot m ore th an  fo u r  p rosecu tors 

sh all be jo in e d  in one w r it  o f  certio ra ri. T h e  co u rt in 

a d o p tin g  th is ru le  u n d o u b ted ly  h ad  in m in d  the em -

b a rra ssm e n t and  co n fu sio n  th a t m ig h t arise  in case a .  

g re a te r  n u m b er o f  p ro secu to rs w e re  a llo w ed  to  com e 

in to  a s in g le  w rit.

In  th e cases o f  In g e rso ll v s  N e w to n , and S p a rk s  

M a n u fa c tu r in g  C o m p a n y  v s  N e w to n  to  p reve n t the 

to w n  fro m  d iv e r tin g  w a te r  sep arate  b ills  w e re  filed, and 

w h ile  th e p a rties a fte rw a r d s  b y  con sen t a rra n g e d  to  

h a v e  th e tr ia l an d  th e  a rg u m e n t o f  th e cases to g eth er, 

y e t  it w a s  le ft  o p tio n al w ith  them  as to  w h e th e r  th ey



2  3

s h o u l d b e t ri e d s e p a r a t e l y o r t o g e t h e r.  S o it s h o u l d b e 

i n t h i s c a s e.  T h e  d e f e n d a n t m i g h t i n s o m e i n s t a n c e s 

d e e m it a d v i s a b l e t o c o n s e n t t o a ll o w  t h e c o u r t o f 

e q u i t y t o a s s e s s t h e d a m a g e s w h il e i n o t h e r c a s e s i t 

m i g h t b e w h o ll y i n a d v i s a b l e t o p u r s u e s u c h a c o u r s e.

U n d e r t h e c o n s ti t u ti o n a l s a f e g u a r d  t h a t t h e r i g h t o f 

t ri a l b y j u r y  s h all r e m a i n i n v i o l a t e t h e c i t y s h o u l d n o t 

b e c o e r c e d t o s u r r e n d e r t h i s s a c r e d r i g h t a g a i n s t h e r 

w ill.

I fi n d a l s o t h a t i n a m a j o r i t y  o f t h e c a s e s ci t e d a b o v e 

w h c i e t h e C o u r t o f C h a n c e r y h a s a t t e m p t e d t o s e t tl e u n -

li q u i d a t e d  d a m a g e s,  t h e y  h a v e' e i t h e r  s e n t  t h e m  

fi n all y t o a j u r y  o r el s e t h e C o u r t o f E r r o r s h a s b e e n 

o b li g e d t o f i x  t h e p r o p e r a ll o w a n c e.

H I.

I f u rt h e r c o nt e n d t h a t t h e l e s s e e s, 

t h e t hi r d cl a s s of c o m pl ai n a n t s, h a v e 

n o ri g h t of a cti o n a g ai n st t h e cit y.

T h e c h a r g e m a d e i n t h e b ill o n t h e i r b e h a l f i s t h a t 

t h e y a r e l e s s e e s o f t h e D u n d e e W a t e r P o w e r a n d L a n d  

C o m p a n y, u n d e r a l e a s e o f t h e g e n e r a l f o r m , S c h e d u l e 

“ A  " p. 3 5 t o 4 3.

I t w ill b e s e e n f r o m  a n i n s p e c ti o n o f t h a t l e a s e, t h a t 

t h e r e i s d e m i s e d b y i t o n e o r m o r e mil l p oi v e r s,  s o m e -

ti m e s w i t h  l a n d  a n d s o m e ti m e s w i t h o u t, b u t t h e r e i s n o 

c o v e n a n t i n t h e l e a s e b e t w e e n t h e p a r ti e s a s t o t h e q u a l -

i t y o r c o n d i ti o n o f t h e w a t e r.  T h e  m ill p o w e r l e a s e d i s
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t o b e t a k e n f r o m  t h e c a n a l a t t h e p o i n t c o r r e s p o n d i n g 

t o t h e n u m b e r o f t h e m ill p o w e r l e a s e d.  T h i s m e a n s 

t h a t t h e r e s p e c ti v e  l e s s e e s  h a d  a g r e e d  t o t a k e t h e i r 

w a t e r i n  w h a t e v e r c o n d i ti o n  i t m i g h t b e w h e n  i t 

r e a c h e d t h a t p o i n t.  I f  t h e l e s s e e s w r e c o n c e r n e d i n r e -

s p e c t t o t h e q u a li t y o f t h e w a t e r t h e y c o u l d h a v e p r o -

t e c t e d t h e m s e l v e s b y t h e t e r m s o f t h e i r l e a s e w i t h t h e 

D u n d e e C o m p a n y.

T h e b ill c h a r g e s t h a t t h e p o ll u ti o n b e c a m e n o ti c e a b l e 

i n 1 8 9 0 a n d t h a t i n 1 8 9 5 t h e w a t e r w a s w h o ll y u n fi t 

f o r d o m e s ti c o r m a n u f a c t u r i n g p u r p o s e s ; b u t f o r p o z v e r  

n o o b j e c ti o n i s m a d e t o it.

P a g e 2 3, T h e. t e r m  o f t h e A l g o n q u i n  C o m p a n y l e a s e 

b e g a n i n J a n u a r y 1 s t, 1 8 9 2, f o r fi v e y e a r s, i t w a s r e -

n e w e d  i n 1 8 9 7 f o r fi v e y e a r s m o r e, a n d w a s a g a i n  r e -

n e w e d i n 1 9 0 2 f o r fi v e y e a r s m o r e.  T h e y  l e a s e d 7 5 

h o r s e p o w e r a n d i n  a d d i ti o n  t o t h i s, t h e l e s s o r w a s t o f u r -

n i s h t h e n e c e s s a r y w a t e r f o r s c o u ri n g  a n d  d y ei n g  w o ol,  

b u t t h e b ill d o e s n o t c h a r g e a s t o w h e r e t h e w a t e r f o r 

t h a t p u r p o s e w a s t o b e o b t a i n e d b y t h e D u n d e e C o m -

p a n y.

T h e  b i l l s t a t e s, p. 2 3, 1 . 1 5 , t h a t t h e w a t e r w a s f u r -

n i s h e d f r o m  t h e c a n al, a n d t h a t a t fi r s t i t w a s s u i t a b l e, 

b u t a f t e r w a r d s w a s n o t, a n d b y r e a s o n t h e r e o f, t h e y 

cl a i m  s p e ci al i n j u r y  t o t h i s a s a p r o p e r t y r i g h t.

I n v i e w  o f t h e f a c t t h a t i n 1 8 9 5 t h e w a t e r i n t h e c a -

n al i s a ll e g e d t o b e u n fi t f o r d y ei n g,  s c o u ri n g  a n d w a s h-  

: u g, a n d i n v i e w  o f t h e c o v e n a n t s i n t h e i r l e a s e, t h a t 

t h e y c a n c o m p el t h e D u n d e e C o m p a n y t o f u r n i s h t h e m  

w a t e r s u i t a b l e f o r t h i s s p e ci al p u r p o s e, I c a n n o t d i s -

c o v e r a n y r i g h t t h a t w o u l d  e n a b l e t h e  A l g o n q u i n  

C o m p a n y t o h o l d t h e C i t y  o f P a t e r s o n  r e s p o n si b l e f o r 

t h i s i n j u r y , t h e r e b e i n g n o c o m p l a i n t t h a t t h e w a t e r i s
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u n s ui t a bl e  f o r  p o w e r  p u r p o s e s.  I f  t h e A l g o n q u i n  

C o m p a n y c a n m a k e a cl a i m  a g a i n s t t h e C i t y  b e c a u s e 

o f l e a s i n g w a t e r f r o m  t h e D u n d e e C o m p a n y f o r s p e -

ci al p u r p o s e s, t h e n t h i s c a s e m u s t b e d if f e r e n t f r o m  t h a t 

o f all o t h e r l e s s e e s, w h o s i m p l y l e a s e f o r mill p o z v e r.

T h e A n d r e w  M c L e a n  C o m p a n y, p a r. 3 4, t o o k t h e i r 

l e a s e i n S e p t e m b e r,  1 8 9 7, f o r m ill p o w e r.  T h e  

U n i t e d S t a t e s F i n i s h i n g  C o m p a n y w a s n o t i n c o r p o -

r a t e d u n til J u n e 3 0 t h, 1 8 9 9, a n d w h a t e v e r r i g h t s t h e y 

a c q u i r e d w e r e s u b s e q u e n t t o t h a t d a t e.

T h e P a s s a i c W o o l e n   M ill l e a s e w a s r e n e w e d , o n e 

l e a s e i n A u g u s t 1 8 9 7, a n o t h e r i n A u g u s t, 1 8 9 8, p a r. 3 7 

o f t h e b ill p. 3 0.

T h e l e a s e s o f t h e o t h e r l e s s e e s w e r e m a d e o r r e n e w e d 

p ri o r t o 1 8 9 5..

T w o  q u e s ti o n s a r e s u g g e s t e d  b y t h e s e f a c t s :

F i r s t . D o  t h e s e l e s s e e s h a v e t h e s a m e r i g h t s a s a r i -

p a ri a n o w n e r a g a i n s t t h e p r o p r i e t o r o f t h e s t r e a m  

a b o v e, i n r e s p e c t t o i n j u r i e s a f f e c ti n g t h e p u r i t y o f t h e  

i v a t e r t

S e c o n d . D o  t h o se w h o  h a v e t a k e n o r r e n e w e d  

l e as e s si n c e 1 8 9 5,  h a v e t h e s a m e ri g h t s  t o cl ai m  d a m-

a g e s  a s  t h o se h ol di n g  l e a s es p ri o r  t o t h e d at e w h e n  t h e 

ri v e r  i s all e g e d t o b e  u n fit f o r u s e ?

T h e  l e a r n e d V i c e  C h a n c e ll o r i n  d i s c u s s i n g t h i s q u e s -

ti o n h ol d s t h a t t h e s e l e s s e e s r e s e m b l e d e a c h o t h e r i n 

t h a t t h e y  a ll l e a s e d m i ll p o w e r, b u t h e d o e s n o t n o t e t h e 

d i s ti n c ti o n b e t w e e n t h e m , w h i c h i s t h a t s o m e u s e i t f o r 

p o w e r w h il e o t h e r s d o n o t, a n d t h a t t h e i r i s n o a s s u r -

a n c e i n t h e i r l e a s e a s t o w h a t c o n d i ti o n  t h e w a t e r i n  t h e 

c a n al s h all b e i n, w h e n i t i s t a p p e d b y t h e i r fl u m e.

I h a v e c a r e f u ll y e x a m i n e d t h e a u t h o ri ti e s ci t e d a n d 

c o m m e n t e d u p o n b y h i m   t o  s u p p o r t h i s c o n cl u si o n ,
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t h a t t h e s e l e s s e e s a r e p r o p e rl y j o i n e d , a n d n o t e t h a t 

all t h e c a s e s w h i c h h e ci t e s t o o v e r t h r o w  t h e d o c t ri n e 

o f t h e S t o c k p o r t W a t e r C o m p a n y v s. P o t t e r, 3 H u rl. 

3 0 0, e t c., h a v e b e e n  d e c i d e d u p o n  t h e g r o u n d  t h a t t h e 

p l a i n ti f f h a d b y g r a n t a c q u i r e d a r i g h t i n t h e b a n k s o f 

t h e r i v e r, a n d i n all t h e c a s e s p l a i n ti f f s h a v e b e e n i n a 

p o si ti o n t o e x e r c i s e c o n t r o l o v e r t h e fl u m e o r c o n d u it 

t h a t c o n v e y e d t h e w a t e r t o t h e i r m ill f r o m  t h e b a n k s 

o f t h e r i v e r. T h e s e  l e s s e e s h a v e n o s u c h  r i g h t a n d it. i s 

e x p r e s s l y s ti p u l a t e d i n t h e i r l e a s e t h a t t h e w a t e r i s t o 

b e t a k e n f r o m  t h e c a n a l a t t h e p o i n t n e a r e s t t h e l o c a -

ti o n o f t h e d e s i g n a t e d m ill p o w e r m e n ti o n e d t h e r ei n. 

T h e  l e s s e e s d o n o t ri s e u n d e r t h e i r l e a s e t o t h e d i g n i t y 

o f r i p a r i a n  o w n e r s.

T h e  l e a r n e d  V i c e - C h a n c e ll o r i n  d e c i d i n g  t h e c a s e 

s e e m e d t o b e c o n t r o ll e d , i n  h i s j u d g m e n t, w i t h  t h e i d e a 

t h a t t h e d e f e n d a n t w a s i n  e f f e c t t a k i n g  a c t i o n  t o c o n -

d e m n p r o p e r t y a n d o n t h i s t h e o r y h e a ll o w e d  t h e l e s -

s e e s t o s t a n d a s p r o p e r c o m p l a i n a n t s i n t h i s b ill.  B u t 

t h e o b j e c t o f t h e s u i t i s n o t t o c o n d e m n b u t t o r e s t r ai n 

t h e C i t y , u nl e s s  a n d  u n til  it m a k e s c o m p e n s at i o n t o t h e 

C o m pl ai n a n t s  f o r  t h e di m u niti o n  i n v al u e  of  t h ei r  la n d s  

a n d  p r o p e r t y  ri g h t s.  T h i s  s u i t a s t o d a m a g e s c a n o n l y 

a p p l y  a s t o i n j u r i e s p a s t.  I t m a y b e, i f a f fi r m a ti v e p r o -

c e e d i n g s w e r e b e i n g  t a k e n  t o p e r m a n e n tl y c o n d e m n t h e 

p r o p e r t y r i g h t s o f t h e D u n d e e C o m p a n y i n t h e s t r e a m , 

t h a t a s a n e l e m e n t o f t h e i r d a m a g e t h e v a l u e  o f t h ei r 

l e a s e s w o u l d  b e c o n s i d e r e d , b u t w h a t e v e r c o m p e n s a -

t i o n  w o u l d b e a w a r d e d w o u l d  b e i n o n e s u m  f o r t h e 

d i m u n i t i o n  i n  v a l u e  o f t h e c o m p a n y’ s p r o p e r t y i n -

c l u d i n g  t h e r i g h t s o f t h e t e n a n t s, a n d t h e p o r ti o n , t o 

w h i c h  a n y  o f t h e t e n a n t s m i g h t b e e n ti tl e d , w o u l d  b e 

a m a t t e r t o b e d e t e r m i n e d  o u t o f t h e t o t a l s u m , t h a t 

> v a s a w a r d e d f o r t h e w h o l e p r o p e r t y t a k e n ,



B u t w h y  sh o u ld  th e  d e fe n d a n t b e  c o m p e lle d  in  th is  

suit to l it ig a te  w ith  th e  la n d lo rd  an d  w ith  th e  te n a n ts  in  

reference to  th e  d iffe re n t q u e stio n s th at, is  c e r ta in  to  

arise if  th e  s u it  sh o u ld  b e  co n tin u ed .

T h e  d ecis io n  in  th e  B u t le r  R u b b e r  C o m p a n y ’s case 

does n o t c o n tro l th is  case, as to  th e  r ig h ts  o f th ese  

tenants, th e re  th e  a u th o r ity  o f th e  R u b b e r  C o m p a n y  

was created  b y  deed  a n d  e x te n d e d  to  th e  b a n k s  o f th e  

stream , an d  th e  r ig h t  to  th e  strea m  w a s  a p p u rte n a n t 

to the c o n v e y a n c e  o f th e  la n d  a n d  th e  m ill ,  b u t  h e re  

these c o m p la in a n ts  a re  m ere  te n a n ts  or lic e n se e s  an d  

in no sense r ip a r ia n  o w n ers.

T h e  case o f N u tta l  vs. B r a c e w e ll, E . R . 2 E x c h e -

quer I., w a s s tr o n g ly  r e lie d  u p o n  b y  th e  c o m p la in a n ts  

to support th e ir  c o n te n tio n  as to  th e  r ig h t  o f th e  le s-

sees to  jo in  in  th is  su it  as r ip a r ia n  o w n ers. B u t  th is  

case is no  a u th o r ity  fo r  th a t  p o sitio n , th e re  th e  g o it , 

w h ich  c o n v e y e d  th e  w a te r  fo r  th e  p la in t if f ’s m ill, w as 

placed in  th e  b a n k  o f th e  strea m  u n d e r  th e  a g re e m e n t 

w ith  th e  r ip a r ia n  o w n er.

T h e  m ill  w a s  lo c a te d  u p o n  r ip a r ia n  lan d , h ere  

these lessee c o m p la in a n ts  h a v e  n o t th e ir  m ills  lo ca te d  

on rip arian  la n d s a b o v e  t id e  w a te r , a n d  h a v e  n o  r ig h ts  

and do n o t h a v e  a n y  in te re st or c o n tro l o v e r  th e  

stream or its  b a n k s  a b o v e  t id e  w ater. .

T o  possess th e  r ig h ts  o f  a r ip a r ia n  o w n e r  th e  p a r ty  

com plainant m u st h a v e  som e esta te  in  th e  b a n k s  o f 

the stream  a b o v e  tid e  w ater. T h e s e  lessees do n o t 

possess th a t  q u a lific a t io n  and are  m isjo in e d  in  th is  

suit.

As to the four complainants who renewed their 
leases since 1895 the City cannot be held liable. 
When they were taken they knew that the water was 
unfit for the use of washing, dyeing and boilers.
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T h e y  h a d n o p r o p e r t y v a l u e  s u c h  a s t h e V i c e - C h a n -

c e ll o r a t t r i b u t e d  t o t h e m ; a n d i n  t h i s r e s p e c t t h e y 

d i f f e r f r o m  a ll t h e o t h e r l e s s e e s.

T h e  o l d  l e s s e e s k n e w  o f t h e c o n d i ti o n s a n d a c -

q u i e s c e d  i n  t h e c o n t i n u a ti o n  a n d c r e a ti o n  o f w h a t t h e y 

n o w  c o m p i a i n  o f a s a n u i s a n c e .

T h e  n e w  l e s s e e s k n e w  w h e n  t h e y  t o o k  t h e i r l e a s e s 

t h a t t h e w a t e r w a s p o ll u t e d ; a n d a r e c h a r g a b l e w i t h  

k n o w l e d g e  a s t o t h e c a u s e, c i r c u m s t a n c e s a n d c o n d i -

ti o n s u n d e r w h i c h  t h e C i t y  w a s d i s c h a r g i n g  i t s s e w -

a g e t h e r e i n  a n d o f t h e d a n g e r t o h e a l t h  a n d li f e i f i t 

w a s c o m p e ll e d  t o s t o p b e f o r e a n o t h e r m e t h o d  w a s 

d e v i s e d  a n d b u il t.

T h e y  m u s t k n o w  t h a t s u c h  a c h a n g e w o u l d  t a k e 

s o m e t i m e t o c o m p l e t e .

U n d e r  t h e se ci r c u m st a n c e s  h o w  d o  t h e y m e rit  e q uit-

a bl e  r eli e f ?

A l l o f t h e s e, l e s s e e s a r e c h a r g e a b l e w i t h  k n o w l e d g e 

o f t h e c o n d i ti o n  o f t h e w a t e r a n d t h e f a c t t h a t P a t e r -

s o n w a s d i s c h a r g i n g  h e r s e w a g e t h e r e i n .  T h e y  a l s o 

k n o w  t h a t t h e p o p u l a t i o n  w a s r a p i d l y  i n c r e a s i n g  a n d 

t h a t t h e s e w e r s y s t e m , a t g r e a t e x p e n s e , w a s c o n -

t i n u a l l y  b e i n g  e n l a r g e d .

T h e y  s l e p t a n d a c q u i e s c e d  f o r a ll t h e s e y e a r s, f r o m  

1 8 6 8 u n t il 1 9 0 2, a n d t h e n  t h e y  c o m e i n t o  e q u i t y  a n d 

a s k f o r a n i n j u n c t i o n .

T h e y  k n o w  t h a t t h e C i t y  h a s n o w  n o o t h e r m e t h o d 

o f d i s p o s i n g o f i t s s e w a g e ; a n d t h e y  k n o w  t h a t t h e i r 

l a c h e s a n d l o n g  s il e n c e h a s p l a c e d  t h e C i t y  a n d i t s 

i n h a b i t a n t s i n  a v e r y  i n e q u i t a b l e p o s i ti o n  ; a n d t h a t 

t o g r a n t t h e m  t h e r e li e f a s k e d , w o u l d  s e r i o u s l y e n -

d a n g e r t h e p u b li c h e a l t h  o f o n e h u n d r e d  a n d t e n 

t h o u s a n d  i n h a b i t a n t s .
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I f  th e y  are e n tit le d  to  d a m a g e s th e  C it y  is a b le  to  
p a y  th em .

B y  th e ir  c o n d u c t th e y  h a v e  fo r fe ite d  th e ir  r ig h t  to  
eq u ita b le  re lie f.

U n d e r  th e  a u th o r it ie s  c ite d  a b o v e  an d  th e  d ecis io n  

in  th e  S im m o n s  case  th e  r e lie f  sh o u ld  b e  den ied .

U et th em  se e k  th e ir  redress a t la w .

IV .

T h e Dundee Land and W ater 

Power Com pany is not entitled to 
any relief.

T h e  D u n d e e  C o m p a n y  w a s in c o rp o ra te d  in  1832 

and lo ca te d  its  d am  a cro s th e  P a ssa ic  R iv e r  ju s t  b e lo w  

the C it y  o f P aterso n . A t  th a t  t im e  a n d  fo r  m a n y  

years b efo re  th e  d e c is io n s o f th is  c o u rt  sh o w  th a t  T h e  

S o c ie ty  F o r  E s ta b lis h in g  U s e fu l M a n u fa c tu re s  h a d  

located  a t th e  G r e a t  F a lls  in  P a te rso n  a n d  w a s  th e re  

b u ild in g  m ills  a n d  fa c to rie s  a lo n g  th e  r iv e r  a n d  its  

racew ays, a n d  th e  to p o g ra p h y  o f th e  g ro u n d  w a s  su ch  

th at th e  d ra in a g e  w o u ld  n e c e ss a rily  flo w  in to  th e  r iv e r .

In  18 58  w h e n  th e  D u n d e e  C o m p a n y  ra ised  its  d am  

to fo u rteen  fe e t  th e  o ffic ia l cen su s sh o w s th a t  th e re  

was th en  in  th e  C it y  o f P a te rso n  a b o u t n in e te e n  th o u s-

and in h a b ita n ts  ; th is  w a s  ten  y e a rs  b e fo re  th e  se w er-
age sy ste m  w a s  adop ted .
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T h e  D u n d e e  C o  m p a n y  w a s  c h a rg e a b le  w ith  k n o w -

le d g e  th a t  o n  th e  b a n k s  o f th e  strea m  a b o v e  th e m  w as 

lo c a te d  th is  c i t y  w h ic h  w ith  its  w a te r  fa c il it ie s  w a s 

w a s  c e rta in  to  b e c o m e  a p o p u lo u s  a n d  in d u strio u s  

cen ter.

T h e y  w e re  a lso  c h a rg e a b le  w ith  k n o w le d g e  th a t  as 

th e  p o p u la t io n  in crea se d  th a t  th e  n a tu ra l se w a g e  an d  

d ra in a g e , w a sh  an d  w a ste  w a te r  fro m  th ese  in h a b ita n ts  

w a s  c e rta in  to  fin d  its  w a y  in to  th e  r iv e r , an d  th a t  th e  

wra ters th e re o f w o u ld  b e c o m e  g r e a t ly  p o llu te d  a n d  u n fit 

fo r  c e r ta in  u ses ; a n d  w h e n  in  18 6 7 a n d  1868 P a te rso n  

b e g a n  to  b u ild  its  s e w e ra g e  sy ste m  to  c a r ry  th is  d ra in -

a g e  u n d e rg ro u n d  to  th e  r iv e r  in ste a d  o f h a v in g  it  d is-

c h a rg e d  u p o n  th e  su rfa c e  a n d  th e  h o u ses b e c o m e  c o n -

n e cted  w ith  th e  sew ers, th e  im p ro v e m e n ts  w e re  a llo w e d  

to  g o  on, th o u sa n d s , o f d o lla rs  to  b e  e x p e n d e d  b y  th e  

c i t y  an d  th e  p r o p e rty  o w n e rs, w ith o u t  a n y  p ro te s t or 

c o m p la in t  fro m  th is  co m p a n y .

T h e  first t im e  th a t  th e y  a p p ea r as c o m p la in a n ts  is 

w h e n  th e y  jo in  in  th is  b il l .

I f  th e  se w e ra g e  sy s te m  h a d  n e v e r  b een  b u ilt  th e  

w a te r  w o u ld  h a v e  b ee n  p o llu te d  a t th e  D u n d e e  D a m . 

T h is  is  d u e  to  th e  fa c t  th a t  th e  a n im a l an d  v e g e ta b le  

m a tte r , e x c r e m e n t  a n d  w a ste , w h ic h  a t c e rta in  season s 

o f th e  y e a r  is  c a rrie d  to  th e  la k e  fo rm e d  b y  th is  d am , 

a n d  th e re  b e in g  n o  c u r re n t in  th e  r iv e r  b e c a u se  o f th e  

d am , th is  m a tte r  w o u ld  b e  p re c ip ita te d  to  th e  b o tto m  

a n d  th e re  d eco m p o se, an d  a t h ig h  w a te r  w o u ld  b e  

w a sh e d  u p o n  th e  b a n k s , a n d  w h e n  th e  w a te r  reced es i t  

w o u ld  th e re  d eco m p o se  a n d  b e c o m e  fo u l an d  ca u se  a 

sm e ll.

T h is  c o m p a n y  is a lso  c h a rg e a b le  w ith  th e  k n o w le d g e  

o f th e  c h a ra c te r  o f th e  fa c to rie s , d y e  h o u ses, g a s
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houses, slaughter houses which were erected on the 
banks of the stream, and in the ordinary use of their 
property, in conducting their business, discharge their 
waste water and dye stuffs directly into the river and 
not through the sewers. The discolored Condition 
of the water would show this.

From 1858 to 1902 a period of 44 years not one 
word of protest or complaint is made by this com-
pany against the city or any of its inhabitants.

If the flow of the river was not obstructed by the 
dam this drainage would reach tide-water in a harm-
less condition and there would be no cause of com-
plaint as all the riparian complainants except one 
border upon Dundee Lake.

Under this long acquiescence and laches on the 
part of this Dundee Company while this large sum of 
money was being expended in making these improve-
ments with no complaint or protest from this company 
I contend that it is estopped in equity from asking for 
relief.

Whatever injuries it is suffering it can obtain ade-
quate relief in an action at law for damages.

What has been said as to the Dundee Company is 
equally applicable to its tenants, and also to the other 
Complainants.

I contend that none of them has any standing in the 
court of Equity to maintain this suit against the citv,
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V *

Great injustice would result to the 
G ty  if compelled to defend this case 
against a combination of complain-
ants«

If these cases are tried together as conitemplated by 
the bill you will have all these different complainants 
combining and confederating as one person for the pur-
pose magnifying and exaggerating their injuries and 
of recovering through the instrumentality of the famous 
expert witness, excessive and unreasonable sums of 
money as damages for the diminution in value of their 
property.

If, on the other hand, this city is allowed to meet 
these complaints singly and alone, and to try one case 
at a time, before a disinterested and impartial jury the 
ends of justice will be better served and each case will 
be separately considered and decided on its merits.

The most that any of the complainants can expect to 
recover is reasonable compensation for their injuries, 
and I contend in this case that there is nothing in the 
bill to show that if the parties were obliged to pursue 
their remedies at la ,v for their private wrongs, in in-
dividual suits, that their wrongs would not be amply re-
dressed and their rights fully protected.

But to force the city to defend all these suits against 
all these complainants, representing a great aggrega-
tion of capital would certainly be taking an undue ad-
vantage of a municipality.
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This is particularly so in view of the fact that the 
city is not a wilful wrongdoer but by lawful authority 
and with the consent and acquiesence of Complainants 
is and has been discharging its sewage into the river 
for the past 34 years.

V I.

It would not be equitable to grant 

the complainants the relief prayed 

for at this time.

This bill was filed December 30. 1901. It was short-
ly after that the special commission to solve the 
problem of sewage disposal as to the Passaic River 
was appointed to recommend a plan that would be 
proper for the purpose. See P. T. 1902. Chapter 48, 
p. 190, and Chapter 49, p. 195.

Their report will be made to the next legislature 
in January, 1903. The State Sewage Commission 
has been studying this question sine 1896.

At this time in view of the work that is being done 
it is manifest that whatever injuries these complain-
ants are suffering or will suffer will be only tem-
porary and not permanent. The citizens of Paterson 
are just as anxious to have this problem solved as are 
any of the parties connected with this suit.

To-day it is impossible to tell just how long it will 
be before our sewage can be otherwise disposed of.
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The most any court could do in the way of grant-
ing redress to these complainants would be to give 
compensation for the time passed; the future is un-
settled and uncertain ; but in view of the fact that 
the Legislature of the State has taken hold of the 
matter would it not be harsh and unjust to say to 
Paterson that unless you will now come into this 
court and make such compensation to those complain-
ants as shall be just, an injunction will be granted 
that will prohibit you at once from continuing to dis-
charge your sewage into the river.

Such a decree from a court of conscience in a case 
of this kind is hard to conceive possible.

The power of injunction in the court of last resort 
in this state has always been guardedly and j udicious- 
ly exercised.

In view of the number of years that the waters of 
the river have been unfit for domestic and manufact-
uring purposes and to get ice from, it cannot be said 
that there is any necessity now for undue haste.

It is not a case of life or death.
It is not a bill to avert a pestilence on the part of 

the complainant but the injunction if granted would 
cause one to the defendant.

The complainants simply say, we are content to 
continue to suffer our grievances forever, if you will 
make us the compensation we demand.

These questions should be settled at law and not in 
equity.

The demurrer should be sustained.

Respectfully submitted.

M ICHAEL DUNN, 
Qounsel fo r  the City o f Paterson,
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T h e o bj e ct of t hi s s uit i s t o s e c ur e, t h r o u g h t h e i nj u n cti v e 

p o w er of t h e C o u rt of C h a n c e r y, p r ot e cti o n f o r p r o p e rt y ri g ht s 

of t h e r e s p o n d e nt s, w hi c h h a v e b e e n i m p ai r e d a n d a r e b ei n g 

d e str o y e d b y't h e a p p ell a nt f o r a p u bli c u s e, wit h o ut h a vi n g fi r st 

m a d e c o m p e n s ati o n t o t h e r e s p o n d e nt s f o r t h e p r o p e rt y ri g ht s 

s o t a k e n. T h e p r o p e rt y ri g ht s f o r w hi c h p r ot e cti o n i s t h u s 

s o u g ht a r e t h o s e w hi c h i n h e r e i n s o m e of t h e r e s p o n d e nt s b y 

vi rt u e of t h ei r o w n e r s hi p of ri p a ri a n l a n d s al o n g t h e P a s s ai c 

Ri v e r a b o v e t h e e b b a n d fl o w of t h e ti d e, a n d t h o s e w hi c h 

ot h er s of t h e m h a v e a c q ui r e d b y g r a nt i n t h e w at e r s of t h e 

ri v er a b o v e ti d e- w at e r. T h e i nj u r y c o m pl ai n e d of i s t h e p oll u-

ti o n of t h e s e w at e r s b y t h e a p p ell a nt, b r o u g ht a b o ut b y t h e 

p o u ri n g of a g r e at m a s s of s e w a g e i nt o t h e ri v e r at t h e Cit y of 

P at er s o n a b o v e t h e l a n d s of t h e r e s p o n d e nt s o r a b o v e t h e p oi nt 

fr o m w hi c h t h e w at e r i n w hi c h t h e y h a v e p r o p e rt y i s t a k e n.

T o t h e bill of c o m pl ai nt t h e a p p ell a nt d e m u r r e d g e n e r all y a n d 

s p e ci all y ( p a g e 4 3, li n e 3 7, of c a s e ).



Before considering the demurrer in detail, brief reference 
should be made to a previous suit in the Court of Chancery 
against the same defendant by some of these complainants in 

the present bill of complaint.

In 1889 the Attorney General, at the relation of some of the 
present complainants, together with some of the present com-
plainants and the corporation of Jersey City, as complainants, 
filed an information and bill to restrain the City of Paterson 
from discharging its sewage into the Passaic River. Upon 
that information and bill of complaint and the affidavits thereto 
annexed, application was made for a preliminary injunction. 
To this information and bill the defendant demurred. The de-
murrer was overruled and an injunction granted. The opinion 
of the then Chancellor is reported in 13 Dick. Ch., 1. The 
results of that opinion may be thus stated:

1. That the pollution of the Passaic River affected injur-
iously all the relators and complainants in depriving them of 

their respective lawful uses of it.

2. That the complainants and relators suffered a common 
injury and could join in such a bill as was there filed.

3. That the City of Paterson had no right to pollute the 
waters of the Passaic River by the discharge of its sewage 

into them.

4. That there was no laches in making the application for 

the injunction,

5. That is was not necessary that the owners and occupiers 
of houses in the City of Paterson connected with the sewers 
constructed should be made parties to that application.

6. That the remedy at law was not adequate and it was 
the duty of the court to take cognizance of the case and restrain 
the defendant from dciing anything that would increase the 
quantity of its sewage, pending final hearing therein.
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Accordingly the‘demurrer was overruled and an injunction 
ordered to the extent specified.

The defendant appealed to this court, where the decree of 
the Chancellor was reversed. The opinion of this court is re-
ported in 15 Dick., 385, sub nom-, Simmons v. Paterson, and 
establishes these propositions:

1. That the City of Paterson had legislative authority to 
construct its system of sewers, discharging their contents into 
the Passaic River, and is not therefore subject to the charge of 
maintaining a public nuisance.

2. That the riparian owners on the Passaic River above the 
point where the tide ebbs and flows have title to the bed of the 
stream to the middle thereof, subject only to the right of the 
State to regulate navigation so far as the waters may be navi-
gable, and that such riparian owners have a property right in 
the water flowing along and over their land.

3. That this property right cannot be impaired except by 
lawful use of the waters by riparian owners higher up the 
stream.

4. That lower owners must submit to such pollution as 
results from the natural or reasonable use of the owners above, 
by the surface drainage or by the percolation of offensive mat-
ters through the soil, but the higher owners cannot lawfully 
combine and by constructing artificial conduits collect foul 
matter and pour it in mass into the stream.

5. That such a scheme, when put into operation, constitutes 
the taking of private property, which the Legislature cannot 
authorize, except upon just compensation to the party injured.

6. That ordinarily, where a riparian owner is injured by 
an unlawful diminution of the quantity of water or by its ex-
cessive pollution, when his legal right is established, he is en-
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titled to the exercise of the injunction power of a court of 

equity.

7. That by reason of the great injury which would fall 
upon the city by restraining the continuous use of its sewerage 
system, and the acquiescence of these riparian owners above 
where the tide flows, their injury being comparatively small, it 
would be inequitable to grant them an injunction.

8. That they might obtain redress by amending their bill 
or by filing a new bill, praying for an injunction, unless the 
City of Paterson will consent to make such compensation to 
them as shall be ascertained to be just, or they may, if they 
elect, sue at law for their damages.

Instead of pursuing an inadequate legal remedy or amending 
the bill of complaint in that cause, the complainants filed the 

present bill.

The complainants in the present bill are of two classes;

(a) Owners of riparian lands on the Passaic River above 

the ebb and flow of the tide.

(b) Certain manufacturing corporations who have prop-
erty rights in the waters of the river taken from a point above 
the ebb and flow of the tide and acquired by grants from theI
complainant The Dundee Water Power and Land Company.

As to the former of these classes of complainants, the alle-
gations of the bill are in substance the same as that of theo
earlier bill, except that the present bill describes their riparian 
land with greater particularity and clearly shows that such 
lands are above the ebb and flow of the tide and sets out the 
amount of damages incurred by each as a result of the impair-
ment or destruction of their property rights.

The grounds of this demurrer as stated by the defendant are 
now to be considered in order.
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THE FIRST GROUND OF DEMURRER IS FOR WANT OF EQUITY 

IN THE BILL.

In  v ie w  o f  th e  p ron ou n cem en t o f  th is co u rt upon th e  ea rlier 

bill, th is g e n e ra l g ro u n d  o f  d em u rrer needs little  co n sid eratio n . 

R ule 209 o f  the C o u rt  o f  C h a n c e ry  p ro v id e s  th at “ e v e ry  de-

m urrer, w h eth er g e n e ra l o r  sp ecial, sh all d is tin c tly  sp e c ify  the 

ground, o r  se vera l g ro u n d s, o f  d e m u rre r.”  T h is  ru le  w a s  fo r -

m erly R u le  2 2 6 , an d  w a s  co n stru ed  in  Essex Paper Co. v. 

Greacen, 18 S te w ., 5 0 4 ; Wilson v. Hill, 1 D ic k ., 3 6 7 ; and  

Van Houten v. Van Winkle, 1 D ick !, 380. T h e  resu lt o f  these 

cases is th at u n d e r  th is ru le, “ a " o m ^ c / lia fe m e n t o f  w a n t o f  

equity in th e  u su a l la n g u a g e  o f  a  g e n e ra l d em u rrer, w ill  co n -

stitute a sufficient sp ecificatio n  o f  the g ro u n d  o f  th e  d em u rrer 

in cases w h e re  th e co u rt finds, on  lo o k in g  at th e  co m p la in a n t’s 

bill, th at h is r ig h t  to  r e lie f  is d o u b tfu l o r  u n certa in , but w h ere  

the d efect is o b scure o r  laten t to such  an e x te n t th a t the co u rt 

on in sp ectin g  the co m p la in a n ts ’ b ill, can n ot re a d ily  d iscern  it, 

there th e d em u rran t w ill be req u ired  to  m a k e  a m o re  e x p lic it  

statem ent o f  the g ro u n d  o n  w h ich  his d em u rrer is fo u n d e d .”  

C e rta in ly  so  fa r  as th e o w n e rs  o f  r ip a ria n  la n d s a b o v e  tid e -

w ater a re  con cern ed , th e p resen t b ill can n ot b e  said , in  v ie w  o f  

the case o f  Simmons v. Paterson, supra, to  b ear on its fa c e  a n y  

such d efect as is open to  im m ed ia te  d is c o v e ry  w ith in  th e  m ean -

ing o f  th e  ru le  th u s co n stru ed . T h e  d e m u rrer  b e in g  to the 

entire b ill m u st fa il upon  th is  g ro u n d  i f  a n y  p a rt o f  th e  b ill can  

stand.

Vail’s Executors v. Central Railroad Co., 8 C . E . G reen , 

466.
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II .

THE SECOND GROUND OF DEMURRER IS AS FOLLOWS : “ THE 

SAID BILL DOES NOT SHOW WHETHER THE COMPENSATION 

THEREIN DEMANDED IS FOR PERMANENT INJURIES OR FOR IN-

JURIES SUFFERED BEFORE THE TIME OF THE FILING OF SAID 

BILL. IF THE COMPENSATION SO DEMANDED IS FOR PERMAN-

ENT INJURIES, THEN THE SAID BILL DOES NOT ALLEGE OR'SET 

FORTH, AS IT NECESSARILY SHOULD, THAT THE DISCHARGE BY 

THIS DEFENDANT OF ITS SEWAGE INTO THE PASSAIC RIVER, FOR 

THE ALLEGED INJURIOUS RESULTS OF WHICH SUCH COMPENSA-

TION IS DEMANDED IS DESIGNED TO BE PERMANENTLY CON-

TINUED; AND IF THE COMPENSATION SO DEMANDED IS FOR 

INJURIES BEFORE THE TIME OF THE FILING OF SAID BILL, THEN 

THE COMPLAINANTS ARE NOT ENTITLED TO THE INTERPOSITION 

OF THIS COURT BUT MUST SEEK THEIR REMEDY IN A COURT OF

l a w /’

In  rep ly  to  th is sp ecification , w e  s u b m it :

( a )  T h a t  th e  b ill sh o w s, so fa r  as it can  be exp ected  to 

sh o w , th a t th e in ju r y  is a  p erm an en t one. T h e  descriptions 

o f  th e  sew erage- system  o f  the C it y  o f  P a te rso n  co n ta in ed  in 

the tw e n ty -e ig h th  p a ra g ra p h  o f  th e  b ill (p a g e  14 , lin e  10, of 

c a s e ) , sh o w s th at th e  system  is co n stru cted  in a perm anent 

m an n er an d  a p p a ren tly  fo r  th e p u rp o se  o f  p r o v id in g  indefinitely 

fo r  the d is c h a rg e  o f  th e se w a g e  o f  th e c ity  in to  th e  r iv er. In 

p a ra g ra p h  2 7  o f  th e b ill, it is a lle g e d  th at th e  d efen d a n t not 

o n ly  has cau sed  “ th e  said  fo u l and  n o x io u s  m atters to  be dis-

ch a rg e d  in to  th e said  r iv e r  in  co n sid era b ly  in c re a sin g  quanti-

t ie s ,”  b u t “ still co n tin u es and  th rea ten s to  co n tin u e to  discharge 

such fo u l and  n o x io u s  m atters in to  th e  sa id  r iv e r  in increasing 

q u a n titie s”  ( p a g e  13, lin e  7, o f  c a s e ) . T h e  d a m a g e s to  the 

p ro p e rty  r ig h ts  o f  the co m p la in a n ts as set o u t in th e  40th para-

g ra p h  o f  the b ill, a re  “ ca lcu la te d  upon  th e  b asis o f  sa id  injuries 

b e in g  p erm an en t”  (p a g e  32, lin e  28, o f  c a s e ) . W e  su bm it that 

th ese a lle g a tio n s  a re  c le a rly  sufficient to  c h a rg e  the defendant
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w ith  in te n d in g  to  co n tin u e  p erm an en tly  to  d isc h a rg e  its se w a g e  

into the r iv er.

(b )  T h a t  it is n o t n ecessa ry  fo r  th e  co m p lain an ts to a lle g e  

that the d isc h a rg e  o f  se w a g e  in to  th e  r iv e r  b y  th e  d efen d a n t 

w ill be p erm an en t, o r to  sp e c ify  m o re  c le a rly  th an  th e y  h ave, 

the d am ages th us cau sed  to  th e ir  p ro p e rty  r ig h ts . I t  is q u ite  

w ith in  th e  p o w e r  o f  th e  d efen d a n t to  con d em n  these p ro p erty  

righ ts fo r  a lim ited  a s  fo r  a n  u n lim ited  period . I t  m ig h t  w ith  

perfect p ro p rie ty  d eterm in e .p o w  th at it w o u ld  cease to  em p ty 

its se w a g e  in to  th e  r iv e r  a t th e e x p ira tio n  o f  five o r ten o r f if-

teen or a n y  n u m b er o f  y e a rs  fro m  th is tim e. In  th at even t, i f  

condem nation  p ro c e e d in g s w e re  b ro u g h t b y  it, th e  d am a ges 

w ould  be a ssessed  u pon th e  b a sis  o f  the ta k in g  o r im p airm en t 

o f these p ro p e rty  r ig h ts  fo r  th e  p erio d  so lim ited , an d  i f  the 

defen dant d id  n o t cease th e  p o llu tio n  w ith in  such tim e, it w o u ld  

be o b lig ed  to  a g a in  co n d em n  th ese p ro p e rty  r ig h ts  fo r  a n ew  

period. T h is  m atter is e n tire ly  w ith in  th e  p o w e r  o f  th e de-

fendant, and is in cu m b en t upon  it to  d eclare  w h eth er it inten ds 

to  co n tin u e th e  p ra c tice s  co m p lain ed  o f  in d efin ite ly  o r  not, and 

in the la tte r  ev en t fo r  w h a t period . I t  m u st n o t be lo st s ig h t 

o f at a n y  p o in t o f  th is  d iscu ssion  th at th is b ill o f  co m p la in t is 

not p r im a rily  a b ill to  re c o v e r  d a m a g es o r to  co llect com p en sa-

tion fro m  th e d efen d a n t, b u t a b ill to  re stra in  th e  d efen d a n t 

from  in v a d in g  th e  r ig h ts  o f  th e  co m p la in a n ts w ith o u t m a k in g  

to them  th e  co m p en satio n  secu red  to  them  b y  th e  co n stitu tio n . 

T h e  denial o f  th e in ju n c tio n  b y  th is  co u rt w a s n ot based  on 

any oth er th e o ry  th an  th at as a  m atter o f  g ra ce , in v ie w  o f  the 

expense to w h ich  th e  d efen d a n t had  g o n e  in th e  co n stru ctio n  

o f its sew era'ge system , and the a p p aren t acq u iescen ce  o f  th e  

com plainants th erein , the d efen d a n t w o u ld  n ot be com p elled  to  

suspend the u se  o f  such system , p ro v id e d  it w a s w illin g  to  do 

w hat it sh o u ld  h a v e  done in the first in stan ce— m ake com pen -

sation to p ro p e rty  o w n e rs  fo r  p ro p e rty  taken. It  is q u ite  w ith in  

the p o w er an d  r ig h t  o f  the d efen d a n t to  r e fu se  to  m ake this
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com p en sation  at a ll, b u t in  th at even t, it m u st su b m it to  an in-

ju n c tio n  r e s tra in in g  it fro m  co n tin u in g  to  p o u r its  se w a g e  into 

th e r iv er. I t  is n o t fo r  th e  co m p la in a n ts to  p u t fo r w a r d  any 

c la im  fo r  d a m a g es in th is su it. I t  is  fo r  th e  d efen d a n t to  offer 

to1 m a k e  such  co m p en satio n  as m a y  be d eterm in ed  b y  th e  C h a n -

c e llo r  to  be ju s t . I f  it elects an d  o ffe rs  to  ta k e  th is  cou rse, the 

co m p en satio n  m u st be d eterm in ed  u p on  w e ll settled  princip les 

o f  la w  and eq u ity . T h e  am o u n t m u st depend u p on  th e  exten t 

to  w h ich  the d efen d a n t d esires to  ta k e  th e  p ro p e rty  in ques-

tio n  a n d  the term  fo r  w h ich  it d esires to  ta k e  it. T h e s e  fa c-

to rs in  th e elem ent o f  d a m a g e  m u st b e  d eclared  b y  the d efen d -

an t, fo r  th e y  are  e n tire ly  w ith in  its o w n  k n o w le d g e  an d  con-

tro l. I f ,  on  th e o th er h an d , th e d efen d a n t does n o t elect to 

m ake co m p en satio n , it m a y  so d eclare  an d  m u st then cea se  the 

in v a sio n  o f  p r iv a te  p ro p e rty  r ig h ts .

I I I .

THE THIRD GROUND OF DEMURRER IS THAT THE BILL “ DOES 

NOT STATE OR SHOW THE AMOUNT OF COMPENSATION DE-

MANDED BY TÏIE COMPLAINANTS, OR ANY OR EITHER OF THEM.”

T h e  40th p a ra g ra p h  o f  th e b ill ( p a g e  32, lin e 28, o f  c a se ), 

a v ers  th at “ th e  d a m a g es w h ic h  th ey  ( th e  c o m p la in a n ts) have 

se v e ra lly  su sta in ed  b y  th e  d estru ctio n  o r in te rfe re n c e  w ith  their 

said  p ro p e rty  r ig h ts , th ro u g h  th e  w r o n g fu l an d  ille g a l acts o f 

the C it y  o f  P a te rso n , as n ear as th e  sam e can be ascertain ed , 

ca lcu la te d  u pon th e b a sis  o f  sa id  in ju rie s  b e in g  p erm an en t, are 

a s  fo llo w s ,”  se tt in g  o u t th e  n am e o f  each  co m p la in a n t an d  the 

am o u n t o f  d a m a g es su sta in ed  b y  him . T h is  c e rta in ly  show s 

th e  am o u n t o f  th e d am a ges su sta in ed  b y  each  o f  th e  com p lain -

an ts, and th at, o f  cou rse, m easu res th e  co m p en satio n  w hich 

each w ill  be en titled  to  receive  u n d er th e p ra y e r  o f  th e b ill in 

case the d efen d a n t elects to  m a k e  com p en sation .
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A s  a lre a d y  said , th is b ill is n ot a  b ill p r im a rily  fo r  d am a ges 

or com pensation, b u t a  b ill fo r  a n  in ju n c tio n  to  secu re co n stitu -

tional p ro tectio n  fo r  p ro p e rty  r ig h ts . I n  such  a b ill it is n o t fo r  

the co m p la in a n ts to  dem an d com p en sation . I t  is fo r  th e  de-

fendant to  eith er cea se  its v io la tio n  o f  such  r ig h ts  o r to  su bm it 

to  m ake ju s t  co m p en satio n  fo r  its ta k in g  o f  them .

I V .

THE FOURTH GROUND OF DEMURRER IS THAT ‘fTHE SAID BILL 

DOES NOT SHOW THAT THE INJURIOUS CONDITION OF SAID 

RIVER THEREIN ALLEGED IS THE NECESSARY OR NATURAL RE-

SULT OF THE DISCHARGE OF THIS DEFENDANTS SEWAGE INTO 

SAID RIVER.""

W e  subm it th at the a lle g a tio n s  o f  th e  b ill a m p ly  sh o w  th at 

the in ju rio u s  co n d itio n  o f  th e  r iv e r  is  th e  resu lt o f  th e  d isch a rg e  

o f the d e fe n d a n t’s se w a g e  in to  th e  r iv e r  an d  th a t u n d er th e  

conditions d isclosed  in the b ill it is the n a tu ra l an d  n ecessa ry  

result o f  such  d isch a rg e .

A m o n g  th e  a lle g a tio n s  o f  th e b ill p ertin en t to  th is q u estio n  

we m ay q u o te  th e se : ‘

“ T h a t  e v e r  sin ce  th e  y e a r  e ig h te e n  h u n d red  and n in ety- 
five, th e  sa id  P a s sa ic  R iv e r  fo r  th e w h o le  co u rse  th ere o f, 
fro m  th e  C it y  o f  P a te rso n  to  an d  b e lo w  th e  resp ectiv e  
lan ds o f  y o u r  sa id  o ra to rs , an d  the w a te rs  th e re o f, h a ve  
been ren d ered  fo u l, p o llu ted  and co rru p t, an d  h a v e  becom e 
and rem a in  n oisom e, n o x io u s, im pure, u n w h oleso m e, 
o ffe n siv e  an d  filth y , an d  w h o lly  un fit fo r  the u se  o f  y o u r  
said  o ra to rs, resid en ts an d  a lso  r ip a ria n  o w n e rs  a lo n g  said  
r iv er, an d  w h o lly  unfit fo r  d rin k in g , b a th in g , fish in g , the 
w a te r in g  o f  sto ck , th e  g a th e r in g  and  u se o f  th e  ice  fo rm ed  
thereon , an d  o th er d om estic  pu rp oses, an d  fo r ’ m a n u fa c -
tu r in g  p u rp oses, b y  th e w r o n g s  and  in ju rie s  h e re in a fte r  
set fo rth , an d  th at such  p o llu tio n  is fa r  g re a te r  th an  w o u ld  
resu lt o r  h as resu lted  fro m  th e  n a tu ra l o r  reaso n a b le  u se 
o f  th e  sa id  r iv e r  and th e  w a te rs  th e re o f b y  th e  o w n e rs  o f
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r ip a ria n  lan ds a lo n g  th e  said  r iv e r  ab o ve  the lan ds o f  your 
sa id  o ra to rs, o r  fro m  su rfa c e  d ra in a g e  o r th e percolation  
o f  o ffe n siv e  m atter th ro u g h  the so il in to  th e  sa id  r iv e r .” 
( P a r .  26, p a g e  13, lin e 7, o f  ca se .)

“ T h a t  th e  sa id  th e  M a y o r  an d  A ld e rm e n  o f  the C ity  o f 
P a te rso n  in o r a b o u t th e  y e a r  e ig h tee n  h u n d red  a n d  ninety 
b eg a n  to  u n la w fu lly  ca u se  to  be d isch a rg e d  fro m  its  sew ers 
an d  to  flo w  in to  sa id  r iv e r  ab o ve  the resp e ctiv e  properties 
o f  y o u r  said  o ra to rs , la r g e  q u a n tities  o f  a cids, im p ure sub-
stances, w a ste  m atter, se w a g e , co n ten ts o f  p r iv ie s , cess-
p o ols an d  s e w e r s ; th a t  th e  sa id  c ity  has sin ce th e  y e a r  last 
a fo re sa id  co n tin u ed  to  u n la w fu lly  ca u se  th e  sa id  fo u l and 
n o x io u s  m atters to  be d isch a rg e d  in to  th e  sa id  r iv e r  in 
co n sid era b ly  in c re a sin g  q u a n tities , an d  still con tin u es and 
th rea ten s to' co n tin u e  to  d is c h a rg e  such  fo u l an d  n o xiou s 
m atters in to  th e  sa id  r iv e r  in  in c re a sin g  q u a n titie s ; that 
th e  sa id  m a tte r  is  an d  h a s a ll been d isch a rg e d  b y  th e  said 
c ity  in to  the sa id  r iv e r  a b o v e  the resp e ctiv e  lan d s o f  your 
sa id  o ra to rs, an d  is ca rrie d  b y  th e  flo w  o f  th e  sa id  river 
upon, an d  o v e r  th e  lan d s o f  y o u r  sa id  o ra to rs  an d  thereby 
ren d ers th e  w a te r  o f  sa id  r iv e r  at th e  p ro p erties o f  your 
sa id  o ra to rs , n o x io u s  and u n clea n .”  ( P a r .  2 7 , p a g e  13, 
lin e  3 1 , o f  c a s e .)

“ T h e  sa id  se w a g e  so  d ra in ed  o r  cau sed  to  be drained 
b y  th e  C ity  o f  P a te rso n  in to  th e  P a s sa ic  R iv e r  a b o ve  the 
lan d s o f  y o u r  sa id  o ra to rs , co n sists o f  g re a t  q u a n tities  of 
w a ste  m atter, co n ten ts o f  p riv ies , cesspools, ex crem en t and 
o th er n o x io u s  and co rru p t m a teria l and  substan ces, both 
so lid  an d  liq u id , an d  th e  sam e is so d isch a rg e d  b y  th e  C ity  
o f  P a te rso n  in to  the w a te rs  o f  the P a s sa ic  R iv e r  w ith ou t 
a n y  e ffo rt on  the p a rt o f  the M a y o r  an d  A ld e rm e n  o f  the 
C it y  o f  P a te rso n  to  p reve n t the in ju rie s  re su ltin g  to  your 
said  o ra to rs  th ere fro m . T h e  sa id  r iv e r  an d  th e b a n ks there-
o f  in fro n t o f  and  upon  the resp e ctiv e  p rop erties o f  your 
sa id  o ra to rs  h a ve  been p a rtly  filled  and c o v ered  w ith  filth 
an d  s e w a g e  m atter, an d  the sa id  lan ds, fa rm s, residences, 
b u ild in g s, w a te r  supplies, p lan ts, ice h ouses an d  appur-
tenances, h a ve  been th ere b y  g re a t ly  im p aired  in va lu e , and 
w ill  be d estro yed  and  b ecom e o f  no' v a lu e  i f  th e  said  C ity  
o f  P a te rso n 1 co n tin u es to  -d isch arge  its sa id  se w a g e  into 
th e  sa id  r iv e r  as a fo re sa id . T h e s e  d is c h a rg e s  a re  w h olly  
a b o ve  the resp e ctiv e  lan d s an d  p ro p erties o f  y o u r  said 
o ra to rs  an d  are  sufficien t in  q u a n tity  an d  o f  such  a  char-
a cte r  as to  d isco lo r  an d  im p re g n a te  the , w h o le  o f  said 
r iv e r  an d  th e  w a te r  th e re o f an d  to  m a k e  th e sa id  w a te r  of 
a d a rk  co lo r  an d  o f  an o ffe n siv e  sm ell an d  unfit to  drink 
o r  u se  fo r  d om estic  or m a n u fa c tu r in g  p u rp oses and to de-
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r iv e r  an d  o f  th e  en jo y m e n t and  ex e rc ise  o f  th eir  p r iv ile g e s  
and p a ra m o u n t r ig h ts  th ere in  as r ip a ria n  o w n ers. T h e  
a ir  upon  th e lan ds o f  y o u r  sa id  o ra to rs  in  the n e ig h b o r-
hood o f  th e  sa id  r iv e r  has been p o llu ted , co rru p ted  and  
p oison ed  b y  th e  said  se w a g e , and y o u r  sa id  o ra to rs, th eir  
fam ilies , se rv a n ts  and. em p loyes h a ve  been in ju r io u s ly  e x -
p o sed  to  n o x io u s  an d  u n h ea lth y  o do rs, a r is in g  fro m  the 
said  im p u re  co n d itio n  o f  th e  w a te rs  o f  sa id  r iv e r , and  
th ereb y  th e  h ealth  o f  y o u r  sa id  o ra to rs, th eir  fa m ilies , ser-
va n ts an d  e m p lo y es has been in ju red . Y o u r  said  o ra to rs  
are a lso  u n a b le  to use o r  e n jo y  th eir  com m on  la w  and p a r-
am o u n t r ig h ts  o f  fish in g  and b a th in g  in the sa id  r iv e r  and 
n a v ig a tin g  th e  sam e, an d  a re  un able to u se th e sa id  w a te rs  
fo r  d rin k in g , d om estic, m a n u fa c tu r in g  and o th e r  u su al 
and  n e cessa ry  pu rp oses, an d  a re  un able to  sell or u se  ice 
cut on  th e sa id  r iv e r  fo r  a n y  pu rp ose, and a re u n ab le  to 
u se o r  d isp o se  o f  th eir  sa id  residen ces and p ro p erties .”  
( P a r .  28, p a g e  15 , lin e  1,. o f  ca se .)

V .

THE FIFTH GROUND OF DEMURRER IS THAT “ i T  IS APPARENT 

FROM THE ALLEGATIONS OF AND STATEMENTS IN SAID BILL 

THAT THE SAID ALLEGED INJURIOUS CONDITION OF SAID RIVER 

IS THE INEVITABLE RESULT OF THE MAINTENANCE OF THE 

DAM ACROSS SAID RIVER IN SAID BILL MENTIONED. SO FAR AS 

APPEARS FROM SAID BILL, SAID DAM WAS ERECTED AND HAS 

BEEN AND STILL IS MAINTAINED WITHOUT ANY LAWFUL AU-

THORITY OR LEGAL RIGHT, AND, AS APPEARS FROM SAID BILL, 

NOT ONLY PREVENTS THE NATURAL FLOW AND IMPEDES THE 

NATURAL COURSE OF PURIFICATION OF SAID RIVER, TO THE 

BENEFIT OF WHICH THIS DEFENDANT IS ENTITLED IN THE 

CARRYING AWAY AND DISPOSAL OF ITS SAID SEWAGE, BUT CON-

STITUTES AN OBSTRUCTION TO THE NAVIGATION OF SAID RIVER.”

S o  fa r  as th is g ro u n d  o f  d em u rrer q u estio n s the r ig h t  o f  the 

D undee W a te r  P o w e r  an d  L a n d  C o m p a n y  to  m ain ta in  th e  dam  

in question, i t  w ill be co n sid ered  later.

A s  to  the rest o f  the g ro u n d  o f  d em u rrer, w e  su bm it th at
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th ere  is no  a lle g a tio n  o f  th e  b ill fro m  w h ich  it can  b e  in ferred  

in  a n y  w a y  th a t th e  fo u l co n d itio n  o f  th e  P a s s a ic  R iv e r  is due 

to  th e  e x iste n ce  o f  th is dam , e ith er  in  w h o le  o r  p art. T h e  dam, 

o f  co u rse, does n o t its e lf p o llu te  th e  w a te r s  o f  the stream , nor 

is th ere a n y th in g  in  th e b ill to  sh o w  th a t it re ta rd s th e n atural 

co u rse  o f  p u rificatio n  o f  th e  r iv e r . T h e  dam' is  situ ated  at P a s-

saic, w h ic h  is b e lo w  th e  C it y  o f  P a te rso n . I t  does n o t appear 

th at th e  b a c k -w a te r  reach es th e  c ity  lim its  o f  P a te rso n . A c -

c o rd in g ly , th e  d am  in  n o w ise  in te r fe rs  w ith  th e  n a tu ra l flo w  of 

w a te r  a t o r  n ear th e  p o in t w h e re  th e  se w e rs  en ter  th e  r iv er. It 

n o w h e re  ap p ears, an d  can n ot b e  assum ed , th a t  i f  th e  d am  had 

n o t been erected , th e w a te rs  o f  the r iv e r , p o llu ted  b y  th e C ity  

o f  P a te rso n , w o u ld  b e  e n tire ly  p u rified  b e fo r e  th ey  reach ed  the 

lan d s o f  th e co m p lain an ts, a n d  u n less th is  w o u ld  h a v e  taken 

place, i f  th e  d am  w e re  n o t there, th e  d efen d a n t ca n n o t exo n er-

a te  its e lf  fr o m  lia b ility , even  i f  th e  p resen ce o f  th e d am  causes 

a  g re a te r  am o u n t o f  filth  to  b e  d ep osited  on  th e  co m p lain an ts’ 

la n d s th an  o th e rw ise  w o u ld  b e  ca st there.

V I .

THE SIXTH GROUND OF DEMURRER IS THAT “ THE SAID BILL 

DOES NOT PRESENT A CASE ON THE PART OF THE COMPLAIN-

ANTS OR ANY OF THEM, WHICH GIVES A COURT OF EQUITY 

JURISDICTION, OR IN WHICH ANY EQUITABLE REMEDY IS 

PROPER, OR IN WHICH THE REMEDIES SUPPLIED BY COURTS OF 

LAW ARE NOT AMPLE AND ADEQUATE.”

I t  is  e n tire ly  settled  th a t th e d iv e rs io n  o f  a  w a te r  course 

fro m  its a ccu sto m ed  ch an n el is an irre p a ra b le  m isc h ie f w hich 

m a y  an d  sh o u ld  b e  restra in ed  b y  in ju n ctio n .

Shields v . Arndt, 3 G r. C h ., 234.

Shreve v . Voorhees, 2 G r. C h ., 25.
Acquackamock Water Co. v . Watson, 2 S te w . E q ., 366.

Higgins v. Flemington Water Co., 9 S te w . E q ., 53 *̂
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A deprivation of the use of a stream, by corrupting it so as to 
render it unfit for use, is an equally irreparable injury, entitling 
the party injured to the like preventive remedy.

Holsman v. Boiling Spring Bleaching Co., i McCar-
ter, 335-

Attorney General v. Steward &  Taylor, 5 C. E. Green, 
415-

Simmons v. Paterson, 15 Dick. Ch., 385.
Beach v. Sterling Iron and Zinc Company, 9 Dick. Ch., 

65; affirmed on Appeal, 10 Id., 824.

V I I .

THE SEVENTH GROUND OF DEMURRER IS THAT "THE SAID 

BILL IMPROPERLY JOINS TOGETHER THE DIFFERENT CAUSES OF 

ACTION AND DIFFERENT LEGAL AND EQUITABLE CLAIMS WHICH 

ARE HELD BY THE COMPLAINANTS IN SEVERALTY AND WHICH 

CANNOT BE PROPERLY TRIED AND HEARD TOGETHER.”

This same objection was taken by this defendant in Attor-
ney General v. Paterson, 13 Dick. Ch., 1, and was expressly 
overruled, so far as related to the owners of riparian lands' 
above tide-water. The decision of the Chancellor went so far 
as to hold that the municipality of Jersey City was properly 
joined with the complainants, who were riparian owners above 
tide-water, although the city owned no lands above that point, 
and had merely a right to take water from the river for the 
purpose of supplying its inhabitants. The decision of the 
Chancellor upon this point was approved by this court. No 
mention of this aspect of the case was made in the opinion in 
the Court of Errors. An examination of the records in the 
office of the Secretary of State shows these facts :

There were two orders made by the Chancellor; one was an 
order for an injunction and the other an order overruling the 
defendants’ demurrer. Separate appeals were taken. The ap-
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peal fro m  th e o rd er fo r  an in ju n c tio n  is th at in  w h ich  the opin-

ion  o f  th is c o u rt w a s  w ritten . . (C a u s e  N o . i ,  F ile  N o . 19 6 ). 

T h e  ch eck  list u n a n im o u sly  r e v e r s in g  th is o rd er, w a s  filed 

M a rch  19 ,19 0 0 , an d  th e decree fo r  re v e rsa l w a s  filed  June 19, 

1900. C a u se  N o . 2, ( F i le  N o . 1 9 7 ) ,  w a s  th e appeal fro m  the 

o rd er o v e r r u lin g  the d em urrer, w h ich  alo n e p resen ted  the ques-

tio n  o f  m is jo in d e r  o f  parties. O n  M a rc h  19, 1900, a ch eck  list 

w a s filed  sh o w in g  th e u n an im o u s affirm an ce o f  th is  o rd er. O n 

M a rc h  23, 1900, a p p licatio n  w a s  m ad e fo r  a  n ew  h e a rin g  in 

th is appeal, and an o rd er w a s  m a d e  fo r  th e reten tion  o f  the 

record . A  p etitio n  fo r  re h e a rin g  w a s  filed  on  A p ril 

2, 1900, an d  on Ju n e 19, 1900, an o rd er w as

en tered  r e v e rs in g  th e o rd er o v e r r u lin g  th e dem urrer. 

T h e  p etitio n  fo r  a  re h e a rin g  c le a rly  sh o w e d  th a t th e  affirm ance 

o f  th e  o rd er o v e r r u lin g  th e d em u rrer w a s  b ecau se th is  court 

a p p ro v ed  the d ecisio n  o f  th e C h a n ce llo r  on  th e  q u estio n  o f  m is-

jo in d e r, an d  o w in g  to  the m an n er in  w h ich  the appeals were 

presented , assum ed  th a t th a t q u estio n  alo n e w a s  in v o lv e d  in 

C a u se  N o . 2. A  re h e a rin g  w a s  a sked  fo r, an d  p resu m a b ly  the 

o rd er o v e r r u lin g  the d em u rrer w a s  reversed  becau se th e de-

m u rrer  p resen ted  n o t o n ly  th e  m is jo in d e r  o f  p arties, b u t as 

w e ll the m erits  o f  th e c o n tro v e rs y  u pon th e  b ill as filed. A  

co p y  o f  th is p etitio n  is p rin ted  as an a p p en d ix  to  th is  b rie f.

T h e  p rin cip le  o f  th e d ecisio n  in Attorney General v. Pater-
son u p on  the r ig h t  o f  th e co m p la in a n ts to  jo in  in  a s in g le  bill, 

applies as w e ll to  th e  co m p la in a n ts w h o  h a v e  g ra n ts  fro m  the 

D u n d e e  W a te r  P o w e r  a n d  L a n d  C o m p a n y  as to  th o se  o w n in g  

lan d s on  the b an ks o f  th e  r iv e r  itse lf. T h e  su b je ct is  exh au s-

tiv e ly  co n sid ered  b y  the la te  C h a n ce llo r, w h o , a fte r  d iscu ssin g  

th e cases o f  Rowbotham v. Jones, 2 D ick . C h . R ep ., 3 3 7 ; S'. C. 
on Appeal, 3 D ic k . C h . R ep ., 3 1 1 ;  Reid v. Gifford, H o p k . Ch., 

4 1 6 ;  Ballou v. Inhabitants of Hopkinton, 4 G r a y , 3 2 4 ; Cadigan 
v. Brown, 120  M a ss., 493, co n tin u e s:

“ T h e  ca se  co n sid ered  is  s tro n g e r  in ju s tific a tio n  of 
- jo in d e r  o f  th e  co m p la in a n ts th an  a n y  o f  these. E a c h  has
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t h e r i g h t t o h a v e t h e i d e n ti c a l w a t e r r e a c h h i m  i n i t s p u r e, 

n a t u r a l c o n d i ti o n , e x c e p t a s t h e p r o p e r d o m e s ti c a n d r e a -

s o n a b l e u s e s o f t h e r i p a r i a n  o w n e r s a b o v e h i m  m a y a f f e c t 

it.  A b o v e  t h e m  all a r i p a r i a n  o w n e r, f o r h i s o w n a d v a n -

t a g e, d e li b e r a t e l y d e fil e s, p o ll u t e s a n d c o r r u p t s t h a t w a t e r, 

s o t h a t w h e n i t p a s s e s t o t h o s e b e l o w  i t i s b u r d e n e d w i t h  

n o i s o m e s t e n c h e s a n d i s u t t e r l y c o r r u p t e d a n d u n fi t f o r t h e 

u s e s t h e y e a c h h a d t h e r i g h t t o m a k e o f it.  C a n  t h e y n o t 

j o i n , a s m a y t h o s e a f f e c t e d b y t h e c o m m o n a i r d e fil e d b y 

t h e s m ell s o f a s l a u g h t e r h o u s e, i n a n a p p e al t o t h i s c o u r t 

n o t t o a w a r d  e a c h h i s d a m a g e s b u t t o s t o p t h e d e fil e m e n t ? 

T h e r u l e g o v e r n i n g  t h e j o i n d e r o f c o m p l a i n a n t s i n a s u i t 

li k e t h e p r e s e n t i s o n e o f g o o d  o r d e r a n d c o n v e n i e n c e t o 

p r e v e n t c o n f u s i o n a n d t h e e v il s a t t e n d a n t u p o n it.  I p e r -

c e i v e n o r e a s o n f o u n d e d e i t h e r u p o n d a n g e r o f c o n f u s i o n 

o r d a n g e r o f i n j u s ti c e , w h i c h s h o u l d i n d u c e m e t o h o l d 

t h a t t h e c o m p l a i n a n t s o r r e l a t o r s a r e m i s j o i n e d i n t h i s 

c a s e.  I t i s t r u e t h a t t h e i n f o r m a ti o n  a n d b ill e m p h a si z e d 

t h e m a g n i t u d e o f t h e i n j u r y  t o H e n r y  P . S i m m o n s a n d t o 

t h e M a y o r a n d A l d e r m e n  o f J e r s e y C i t y , b u t n e v e r t h e l e s s 

t h e i n j u r y  t o t h e m  i s t h e c o m m o n i n j u r y  t o t h e c o m m o n 

r i g h t t o p u r e a n d u n p o ll u t e d w a t e r, d i f f e r i n g  o n l y i n d e -

g r e e f r o m  t h e i n j u r y  t o o t h e r s a c c o r d i n g t o t h e u s e s m a d e 

o f t h e r i g h t, b u t i f a d m i n i s t r a ti o n o f j u s t i c e o r i f c o n -

v e n i e n c e s h a ll h e r e a f t e r s o r e q u i r e, t h e y, o r e i t h e r o f t h e m , 

m a y b e s t r i c k e n f r o m  t h e b ill a n d i n f o r m a ti o n  u n d e r R u l e 

1 3 2 . ”

E a c h o f t h e c o m p l a i n a n t s i n t h e p r e s e n t c a s e h a s t h e s a m e 

ri g h t, t h a t i s, t o h a v e t h e w a t e r o f t h e P a s s a i c R i v e r, o r s o m e 

p a r t o f i t, r e a c h h i m  i n i t s p u r e, n a t u r a l c o n d i ti o n , e x c e p t a s 

t h e p r o p e r d o m e s ti c a n d r e a s o n a b l e u s e s o f t h e r i p a r i a n o w n e r s 

a b o v e h i m  m a y a f f e c t it.  T h e r i g h t i s t h e s a m e a l t h o u g h a c -

q ui r e d p e r h a p s i n a d if f e r e n t m a n n e r.  T h e i n j u r y  i s a c o m m o n 

i n j u r y, a n d n o r e a s o n c a n b e s u g g e s t e d  w h y  t h e a c q u i s i ti o n b y 

s o m e o f t h e c o m p l a i n a n t s o f a  s i m il a r r i g h t i n a d if f e r e n t m a n -

n e r s h o u l d, w i t h i n  t h e p ri n c i p l e o f t h i s c a s e a n d t h e a u t h o ri ti e s 

cit e d, p r e v e n t t h e c o m p l a i n a n t s, u n d e r t h e r u l e, f r o m  j o i n i n g  

t o p r e v e n t a c o m m o n i n j u r y .

S e e  v. H e p p e n h ei m e r,  1 0 D i c k . C h ., 2 4 0 ; Affi r m e d  o n  

A p p e al,  1 1 D i c k . C h ., 4 5 3'.
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VIII.

THE REMAINING GROUNDS OF DEMURRER ARE APPARENTLY 

DESIGNED TO PRESENT TWO QUESTIONS----

F irs t. T h e  r ig h t  o f  the co m p la in a n t T h e  Dun-dee W a te r  

P o w e r  an d  L a n d 1 C o m p a n y  to  erect a n d  m ain ta in  th e  d am  de-

scrib ed  in th e b ill o f  co m p la in t an d  to  m a k e  th e  leases fo r  m ill 

p o w e rs  th ere in  re fe rre d  to  ; and

Secon d . T h e  r ig h t  o f  th e ir  lessees to  o b ta in  fro m  th is court 

p ro te ctio n  a g a in s t  an im p airm en t o r  d estru ctio n  o f  th e  value 

o f  the r ig h ts  crea ted  b y  th o se  leases.

W e  su b m it th at so fa r  as th e  d efen d a n t is concern ed, at least, 

T h e  D u n d e e  W a te r  P o w e r  and L a n d  C o m p a n y  h ad  th e  rig h t 

to  erect an d  has th e r ig h t  to  m a in ta in  th e  d am  in q u estion , and 

to  m ak e th e  leases o r  g ra n ts  set o u t in  the b ill o f  com plain t.

i .  T h e  D u n d ee  W a te r  P o w e r  an d  L a n d  C o m p a n y  has this 

r ig h t  b y  ex p ress le g is la tiv e  a u th o rity . T h e  co m p an y  w a s in-

co rp o ra ted  u n d er the n am e o f  T h e  D u n d ee  M a n u fa c tu r in g  

C o m p a n y  b y  an act p assed  M a rc h  15 th , 18 32, ( P .  L .,  1832, p. 

1 8 1 ) .  T h e  secon d  section  o f  th is  act p ro v id e d  “ th at th e said 

co m p an y  m ay , fo r  th e  p u rp ose  o f  m a n u fa c tu r in g  iron , cotton, 

w o o l an d  o th er a rticles, the m a n u fa ctu re  o f  w h ic h  sh all n o t be 

p ro h ib ited  b y  the la w s  o f  th is S ta te , b u y, rent an d  h o ld  such 

lan ds, tenem en ts an d  w a te r  p o w er, in th e sa id  co u n ty  o f  B er-

g en , o r  o th e rw ise  to  seize o r becom e p ossessed  o f, an d  hold 

o r  co n v ey , a n y  real o r  p erso n al estate, as m a y  be n e cessa ry  and 

u sefu l fo r  th e  pu rp oses a fo re sa id , an d  the sam e m a y  sell, let, 

o r o th e rw ise  d ispose o f, as th ey  sh all deem  p ro p e r.”  (p . 16, 1.

1 o f  c a s e ) . B y  a supplem en t to  th is act, passed F e b r u a r y  3, 

1833, ( P .  L .,  1833, P- 1 1 7 ) ,  it w a s  p ro v id e d  th at the said 

com p an y, fo r  the p u rp oses m en tion ed  in the secon d  section  o f 

the act to  w h ich  it w a s  a supplem en t, m ig h t b u y, rent, take  or 

hold , o r  o th e rw ise  seize an d  becom e possessed  o f  an d  h old  all 

such lands, tenem en ts an d  w a te r  p o w er, and  o th er real and



personal estate, in  the co u n ty  o f  E s se x , as m ig h t be n ecessary  

and u sefu l fo r  the pu rp oses a fo re sa id , an d  the sam e m ig h t 

convey, sell, let o r o th erw ise  d isp ose o f  as th e y  sh o u ld  deem  

proper (p . 17 , 1. 4  o f  c a s e ) .

B y  a fu rth e r  supplem en t a p p ro v ed  F e b r u a r y  14, 18 72  ( P .  L ., 

1872, p. 2 0 4 ), th e nam e o f  the co m p an y  w a s ch a n g ed  to  T h e  

Dundee W a te r  P o w e r  and  L a n d  C o m p an y, and  it w a s  enacted  

that it sh o u ld  be la w fu l fo r  sa id  co m p an y  to  estab lish  an office 

in the C ity  o f  N e w  Y o r k , i f  the sam e sh o u ld  be to  its a d v a n -

tage, fo r  the le ttin g  o f  its p o w ers  o r the d isp o sal o f  its lan ds, 

or fo r a n y  o th er p u rp ose (p . 18, 1. 33 o f  c a s e ) . T h e  d am  w a s 

o rig in a lly  erected  sh o rtly  a fte r  the in co rp o ra tio n  o f  th e  co m -

pany, and in the y e a r  18 58  w a s raised  to  the h e ig h t at w h ich  it 

is now  m ain ta in ed  (p . 19, 1. 10, o f  c a s e ).

T h e  fo rm  o f  p ro p o sal fo r  leases o f  m ill p o w ers  an d  lan d  

now used b y  the co m p an y  w a s  ado p ted  b y  its d irecto rs J u ly  6th, 

í 865, (p . 35, 1. 14 , o f  c a s e ).

It thus ap p ears th at the co m p an y  h ad  exp ress a u th o r ity  fro m  

the L e g is la tu re  to  a cq u ire  w a te r  p o w ers, an d  to  let the sam e. 

There is no m o re  co m m o n  o r p ro p er m eth od  o f  a c q u ir in g  w a te r  

power th an  b y  the erection  o f  a  d am  a cro ss a n o n -tid a l stream . 

I f  the co m p an y w a s  n o t a u th o rized  b y  its ch a rter  to  erect such a 

dam, the r ig h t  c o n fe rre d  u pon it to  a cq u ire  w a te r  p o w e r  w a s 

practically  n u g a to ry . S o m e k in d  o f  d am  w a s n e cessa ry  to 

enable it to  a cq u ire  and m ake a v a ila b le  a n y  w a te r  p ow er. lit 

must, th ere fo re , be taken  th at th e L e g is la tu r e  e x p re ss ly  a u th -

orized th e  co m p an y  to  b u ild  a dam .

I f  such p o w e r  w a s n o t o r ig in a lly  co n ferred  upon the co m -

pany, the ex e rc ise  o f  it w a s  ratified  b y  the supplem en t to  its 

charter passed  in 18 72 , a b o ve  re ferred  to, fo r, at th at tim e, the 

com pany h ad  erected  its dam , h ad  adop ted  p rop osals  fo r  le ttin g  

its m ill p o w ers, an d  had  a c tu a lly  m ade som e o f  the leases set 

out in the b ill o f  com p lain t. T h e  a u th o rity  co n fe rre d  b y  the 

supplem ent la st m en tion ed  to  estab lish  an office in the C ity  o f



i8

N e w  Y o r k  “ fo r  th e le ttin g  o f  its  p o w e rs”  m u st be taken  as a 

le g is la tiv e  re co g n itio n  an d  ra tifica tio n  o f  th e  open an d  n otori-

ous acts o f  th e  com p an y.

2. T h e  co m p a n y  has acq u ired , b y  a d v e rse  u ser, th e  r ig h t to 

m ain ta in  th is d am  as a g a in s t  e v e ry  one e x cep t the S ta te , even 

i f  it be co n ced ed  th at it has n o t e x p ress  a u th o rity  fo r  that 

purpose.

A n y  p a rticu la r  u ser o f  w a te r  fo r  tw e n ty  y e a rs  undisturbed 

an d  u n in terru p ted  w ill  ra ise  th e  p resu m p tion  o f a  g ra n t.

Shields v . Arndt, 3 G r. C h ., 234.

Shreve v . Voorhees, 2 G r. C h ., 25.

Cmnpbell v . Smith, 3 H a l., 139.

T h e  d am  in q u estio n  h a s sto od  fo r  m o re  th an  tw e n ty  years. 

Its  erection  an d  m ain ten an ce  w e re , o f  co u rse, open an d  notor-

iou s acts, an d  th e  e x iste n ce  o f  the d am  d u r in g  a ll th ese years 

has co n fe rre d  u pon th e  co m p a n y  a r ig h t  to  m ain ta in  it, unless 

the S ta te  can  su c c e ss fu lly  in terven e. N e ith e r  th e defendant 

n o r a n y  on e else ca n  su c c e ss fu lly  q u estio n  the r ig h t  o f  the com-

p a n y  to  m ain ta in  th is d am  at th is tim e.

3. E v e n  i f  it be assu m ed  th at the d am  in q u estio n  w a s un-

la w fu lly  erected  an d  is u n la w fu lly  m ain ta in ed , it w ill n o t avail 

th e  d efen d a n t, fo r  it h a s  no r ig h t, b y  its o w n  act an d  w ithout 

d irect ju d ic ia l d eterm in a tio n , to  u n d e rta k e  to  settle  th is ques-

tion. T h e  d efen d a n t o w n s no r ip a ria n  lan d  b e lo w  the dam , nor 

does it o w n  a n y  lan d s w h ic h  are  flood ed  b y  th e  b a ck  water 

fro m  th e  dam . I t  su sta in s n o  in ju r y  fro m  th e  e x iste n c e  o f the 

dam . In dep en d en t o f  th is, erection , T h e  D u n d ee  W a te r  Pow er 

an d  L a n d  C o m p a n y , as r ip a ria n  o w n e r, has th e r ig h t  ,to use 

th e  w a te r  o f  th e  r iv e r  fo r  th e  p u rp oses o f  its ch a rter, subject 

o n ly  to  th e r e g u la tio n  o f  the r ig h t  o f  n a v ig a tio n  an d  the protec-

tio n  o f  the r ig h ts  o f  r ip a ria n  o w n e rs  lo w e r  d o w n  the stream. 

T h is  r ig h t, a ssu red ly , the d efen d a n t can n ot im p air without 

m a k in g  com p en sation . I f  th e  d a m a g es o f  th is co m p an y  have
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been increased  b y  an u n la w fu l erection  o f  the dam , it m a y  affect 

the am ounn t o f  co m p en satio n  w h ich  th e  d efen d a n t m u st m ake 

to it as a r ip a ria n  o w n e r, b u t it  does n o t ex cu se  th e  d efen d a n t 

fo r  a  v io la tio n  o f  th ose r ig h ts . T h e  d em u rrer co n fesses the 

defendant to be a  w ro n g d o e r , an d  it can n ot sh ield  its e lf  from  

the consequences o f  its  act b y  th e  fa c t  th at a  w r o n g  is  a lso  done 

by another. N o r  ca n  th e  a lle g e d  fa c t  th a t T h e  D u n d ee  W a te r  

P o w er and  L a n d  C o m p a n y  has its e lf  o b stru cted  the stream  

authorize the C it y  o f  P a te rso n  to  d e p riv e  it, w ith o u t com pen -

sation, o f  the r ig h ts  w h ich  it la w fu lly  possesses.

T h is  b r in g s  us to  a co n sid era tio n  o f  th e  r ig h ts  o f  th e  co m -

panies le a s in g  lan ds an d  w a te r  p o w e r  fro m  T h e  D u n d e e  W a te r  

P o w er and L a n d  C o m p an y.

T h e  r ig h ts  o f  th ese  co rp o ra tio n s, ca lled , fo r  con ven ien ce, 

“ the m a n u fa c tu re rs ,”  arise  in th is w a y : A s  a lre a d y  seen, T h e  

D un dee W a te r  P o w e r  and L a n d  C o m p a n y  is a  r ip a ria n  o w n e r 

on th e P a s s a ic  R iv e r  a b o ve  tid e-w a ter. P u rs u a n t to  le g is -

lative a u th o rity , it has estab lish ed  an d  fo r  m a n y  y e a rs  m ain -

tained a d am  a cro ss the r iv e r  a b o v e  tid e-w a ter. I t  has co n -

structed a ca n a l fo r  the p u rp o se  o f  d r a w in g  w a te r  fro m  the 

river, and  the ta ilra ce  o f  th is  can al d isch a rg e s  in to  th e  r iv e r  

at a p oin t b e lo w  th e  dam . S o  fa r  as ap p ears fro m  th e p lead -

ings, a ll o f  th e  w a te r  d ra w n  fro m  the r iv e r  th ro u g h  th is can al 

is return ed  to  th e  r iv e r  th ro u g h  the ta ilra ce . I f ,  h o w ev er, a n y  

o f this w a te r  is in  fa c t  d iv e rte d  fro m  the r iv e r , and  n o t re-

stored to  it, an d  an in ju r y  is  th ere b y  don e to  r ip a ria n  o w n e rs 

low er d o w n  on the stream , th at is a m atter o f  w h ich  th ey  a lon e 

can com p lain  an d  o f  w h ich  th e  d efen d a n t and r ip a ria n  o w n ers 

above the D u n d e e  d am  can n ot com plain . S t ill  a c tin g  un d er 

leg is la tiv e  a u th o rity , T h e  D u n d ee W a te r  P o w e r  and  L a n d  C o m -

pany has leased  to  the m a n u fa ctu re rs  one o r m ore  m ill-p o w ers 

o f w ater. A  m ill-p o w er, as defined in the lease, is the r ig h t  to 

draw  fro m  th e  ca n a l “ e ig h t and  o n e -h a lf cu bic feet o f  w a te r  

per second, so lo n g  as th e  w a te r  in th e m ain  re se rv o ir  at th e 

dam shall stan d  w ith in  tw e lv e  inches b e lo w  the level o f  th e  top
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o f s a i d d a m , w i t h  a f r e e fl o w  t h e r e f r o m  i n t o t h e m a i n c a n al o r 

r a c e w a y , a ll t h e i n l e t g a t e s t o t h e s a m e b e i n g o p e n, w i t h  a f all 

n o t e x c e e d i n g a p o i n t t w e n t y - t h r e e f e e t b e l o w  t h e l e v e l o f t h e 

t o p o f s a i d d a m ”  ( p a g e  3 6, li n e 1 2, o f c a s e ).  T h e s e l e a s e s 

a r e a ll m a d e f o r t h e t e r m  o f t w e n t y - o n e y e a r s, “ s a i d l e a s e t o b e 

r e n e w a b l e a t o r b e f o r e t h e e x p i r a ti o n  o f s a i d t e r m  o f t w e n t y - 

o n e y e a r s, a t t h e r e q u e s t a n d a t t h e c o s t a n d c h a r g e s o f t h e 

l e s s e e s o r t h e i r a s s i g n s, a n d a t o r b e f o r e t h e e x p i r a t i o n  o f e v e r y 

s u c c e e d i n g t e r m  o f t w e n t y - o n e y e a r s t h e r e a f t e r f o r e v e r ” ( p a g e 

3 5, li n e 3 4, o f c a s e ).  T h e  l e a s e a c c o r d i n g l y i s a p e r p e t u al 

l e a s e a t t h e o p ti o n o f t h e l e s s e e a n d  b e c o m e s i n e f f e c t a g r a n t 

o f t h e r i g h t t o t a k e t h e s ti p u l a t e d a m o u n t o f w a t e r f r o m  t h e 

P a s s a i c R i v e r.  I n a d d i ti o n  t o t h e m ill - p o w e r s, t h e l e a s e s t o 

s o m e o f t h e m a n u f a c t u r e r s, n a m e l y, — D u n d e e W o o l e n  C o m -

p a n y, A n d r e w  M c L e a n  C o m p a n y, U n i t e d   S t a t e s  F i n i s h i n g 

C o m p a n y a n d P a s s a i c W o o l e n  C o m p a n y, i n cl u d e a l s o c e r t ai n 

l a n d s o w n e d b y T h e  D u n d e e W a t e r P o w e r a n d L a n d  C o m p a n y 

a n d f r o n t i n g  o n t h e D u n d e e C a n a l.  T h e s e l a n d s, a s w ill b e 

s e e n h e r e a f t e r, a r e i n e f f e c t r i p a r i a n l a n d s.

W e  s u b m i t t h a t r i g h t s t h u s a c q u i r e d b y  t h e m a n u f a c t u r e r s 

a r e e n ti tl e d t o p r o t e c ti o n a g a i n s t a t a k i n g  f o r a p u b li c u s e 

u n til j u s t c o m p e n s a ti o n h a s b e e n m a d e t h e r e f o r.

T h i s q u e s ti o n h a s b e e n p r a c ti c a ll y d e ci d e d a g a i n s t t h e d e -

f e n d a n t b y  t h e S u p r e m e C o u r t i n B u tl e r  R u b b e r  C o.  v. N e w a r k,  

3 2 V r o o m , 3 2.  I n  t h a t c a s e t h e N e w b r o u g h  C o m p a n y w a s 

t h e o w n e r o f a t r a c t o f l a n d o n b o t h si d e s o f t h e P e q u a n n o c k 

R i v e r, i n c l u d i n g t h e b e d o f t h e s t r e a m .  I n 1 8 6 9 t h e c o m p a n y 

b u il t a m ill, c a ll e d t h e T y n d a ll M ill, a n d e r e c t e d a d a m  a n d 

c o n s t r u c t e d a r a c e w a y f o r t h e p u r p o s e o f d i v e r ti n g t h e w a t e r s 

o f t h e r i v e r a s a w a t e r - p o w e r f o r t h e u s e o f t h e i r m ill.  S u b -

s e q u e n tl y t h e c o m p a n y c o n s t r u c t e d a n o t h e r m ill, n o w  o w n e d b y 

t h e B u tl e r H a r d  R u b b e r C o m p a n y, h i g h e r u p o n t h e r a c e w a y. 

T h e  w a t e r s f r o m  t h e s t r e a m  w e r e fi r s t u s e d t h r o u g h  t h e r a c e - 

w a y  f o r d r i v i n g  t h e l a s t m e n ti o n e d m ill, a n d a f t e r t h e y w e r e 

d i s c h a r g e d i n t o t h e t a il r a c e w e r e c a r r i e d  d o w n t o t h e T y n -
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d all M ill.  B y  a d e e d d a t e d F e b r u a r y 1 2 t h, 1 8 7 3, t h e N e w - 

b r o u g h C o m p a n y c o n v e y e d t o R i c h a r d  B . T y n d a ll t h e p r e m -

i s e s a t t h e l o w e r e n d o f t h e r a c e w a y.  T h e d e e d, a f t e r t h e d e -

s c ri p ti o n o f t h e p r e m i s e s g r a n t e d , c o n t a i n e d t h e p r o v i s i o n  t h a t 

t h e p a r t y o f t h e fi r s t p a r t “ d o t h h e r e b y g r a n t, a s s i g n a n d c o n -

v e y t o t h e p a r t y  o f t h e s e c o n d p a r t, h i s h e i r s a n d a s s i g n s, t h e 

j o i n t r i g h t w i t h  t h e p a r t y  o f t h e fi r s t p a r t t o a ll t h e w a t e r o f 

t h e P e q u a n n o c k R i v e r a t t h e d a m  o f t h e s a i d p a r t y o f t h e fi r s t 

p a r t ;  a l s o, t h e j o i n t r i g h t t o t a k e s a i d w a t e r f r o m  s a i d d a m  

t h r o u g h t h e c a n a l o r r a c e w a y r u n n i n g f r o m  s a i d d a m  t o t h e 

r a c e w a y o r m ill o f t h e p a r t y  o f t h e fi r s t p a r t, a n d t h e n c e 

t h r o u g h t h e t a il r a c e o f t h e s a i d m ill t o t h e p r e m i s e s t h e r e i n 

c o n v e y e d, w i t h  a c o v e n a n t t h a t e a c h o f t h e p a r ti e s s h o u l d h a v e 

t h e r i g h t t o  r e p a i r o r r e b u il d t h e s a i d d a m  o r t o r e p a i r o r 

e n l a r g e s a i d c a n a l a t t h e c o s t s o f t h e p a r t y r e p a i r i n g , e n l a r g i n g 

o r r e b u il d i n g.  B y  a d e e d d a t e d J u l y 2 4 t h, 1 8 7 3 , t h e N e w - 

b r o u g h C o m p a n y c o n v e y e d t o R o s e n t h a l a n d S t r a u s s, u n d e r 

w h o m t h e p l a i n ti f f s t o o k ti tl e, t h e t r a c t o f l a n d o n w h i c h t h e 

u p p e r m ill h a d b e e n e r e c t e d, w i t h  t h e s t r i p o f l a n d o n w h i c h 

t h e r a c e w a y w a s si t u a t e, e x t e n d i n g u p t h e r i v e r t o a p o i n t d i s -

t a n t s e v e n a n d fi v e - t e n t h s f e e t f r o m  t h e s o u t h e a s t c o r n e r o f t h e 

st o n e a b u t m e n t a t t h e g a t e - h o u s e a t t h e u p p e r e n d o f t h e c a n al, 

t o g e t h e r w i t h  a ll t h e r i g h t s o f t h e d a m  a n d o f t h e fl o w a g e p o s -

s e s s e d b y t h e s a i d p a r t y o f t h e fi r s t p a r t, s u b j e c t i n a ll r e s p e c t s 

t o t h e j o i n t r i g h t s, p r i v il e g e s a n d e a s e m e n t s a f f e c ti n g  t h e d a m  

a n d t h e w a t e r i n t h e P e q u a n n o c k e x p r e s s e d a n d c o n t a i n e d i n t h e 

d e e d t o T y n d a ll.  T h e  p l a i n t i f f’ s d i d n o t o w n a n y l a n d o n t h e 

P e q u a n n o c k R i v e r.  T h e C i t y  o f N e w a r k , u n d e r t h e A c t o f 

A p ril 2 1 s t, 1 8 7 6 , ( R e v ., p. 7 2 1 , G . S ., 6 4 6, 1. 9 0 2 et  s e q. )  i n -

s ti t u t e d p r o c e e d i n g s t o c o n d e m n t h e p l a i n t i f f’ s r i g h t t o t h e 

w a t e r s o f t h e s t r e a m .  I t w a s h el d t h a t t h e g r a n t t o R o s e n -

t h al a n d S t r a u s s c o n v e y e d t h e r i g h t t o t h e w a t e r s o f t h e s t r e a m  

a s a p p u r t e n a n t t o t h e c o n v e y a n c e o f t h e l a n d, a n d t h a t t h e y 

w e r e e n ti tl e d t o c o m p e n s a ti o n f o r t h e d a m a g e s s u s t a i n e d b y t h e 

t a k i n g o f t h e w a t e r s f o r t h e p u r p o s e s m e n ti o n e d i n s a i d a c t.
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It  w a s  con ten ded  b y  the d efen d a n ts in th at case th at as aga in st 

the co m p an y  d iv e r tin g  the w a te rs  o f  the stream  a b o ve  th e  dam , 

th e B u tle r  C o m p a n y  h ad  n o t such  p ro p e rty  in th e  stream  as 

w o u ld  en able it to  h a v e  co m p en satio n  fo r  such  d iv ersio n , and 

th at th e d a m a g es reco vera b le  in  th a t case sh o u ld  be m erely  

n om in al. T o  m ain ta in  th is co n ten tio n  th e d efen d a n t re lied  on 

severa l cases in th e E n g lis h  C o u rts , o f  w h ich  Stockport Water 
Works Co. v. Potter, 3 H u rlst . &  C ., 30 0 ; Ormerod v. Tod- 
morden, L . R ., 11 Q . B . D ., 15 5 , an d  Kensit v. G. E. R. Co.,
L . R ., 2 7  C h . D iv ., 12 2 , are  types. T h e  S u p rem e C o u rt  dis-

tin g u ish e d  th o se  cases fro m  th e one then in h and, an d  referred  

to  Nuttall v. Bracewetl, L . R ., 2 E x c h ., 1, an d  Holker v. Por- 
ritt, L . R ., 10 E x c h ., 59, as m ore n e a rly  ap p licab le  to  the case,

and p r o c e e d e d : “ B u t it is u n n ecessa ry  to  d iscu ss th is su bject 
fu rth e r. T h e  r ig h t  the p la in tiff ’ s o b tain ed  to  th e  u se o f  the 
w a te rs  o f  th e stream  in v ir tu e  o f  th e  g ra n t  fro m  th e N e w b ro u g h  
C o m p a n y  is u n d en ia b ly  p ro p erty . A s  such, u n d er o u r co n stitu -
tion , th e y  can n ot be d ep riv ed  o f  it ex ce p t on com pensation  
m ade. T h is  p rin cip le  applies w h eth er the w a te r  taken  o r the 
in ju r y  don e to  the m ill p ro p e rty  b y  d iv e r tin g  the w a te rs  from  
th e m ill be con sidered . T h e  d estru ctio n  o f  p r iv a te  p rop erty, 
e ith er to ta l o r  p a rtia l, o r  the d im in u tio n  o f  its v a lu e , b y  the 
act o f  th e  g o v e rn m e n t d ire c tly  and n o t m ere ly  in c id e n ta lly  a f-
fe c tin g  it, w h ic h  d ep riv es th e o w n e r o f  th e o rd in a ry  use o f  it, 
is a  ta k in g , w ith in  the c o n stitu tio n a l p ro v is io n , w h ich  can be 
effected  o n ly  u n d er th e r ig h t  o f  em inen t d om ain , su b je ct to  the 
co n stitu tio n a l lim ita tio n  o f  m a k in g  ju s t  co m p en satio n . Tren-
ton Water Power Co. v. Raff, 7 V r o o m , 335, 3 4 3 .”

In  Nuttall v. Bracewell, L . R.y 2 E x c h ., 1, it ap p eared  that 

th e p la in tiff  w a s  th e  lessee o f  a  m ill situ ated  on rip a ria n  land. 

A . ,  th ro u g h  w h o m  he d eriv ed  title , had, in 1804, u n d er a w rit-

ten: a greem en t w ith  th e  a d jo in in g  h ig h e r  r ip a ria n  o w n e r, and 

su b ject to  an an n ual paym en t, co n stru cted  a g o it  on the h igher 

o w n e r ’ s lan d, in te rce p tin g  the w a te r  o f  the stream  at a w e ir  in 

th at lan d, and b r in g in g  it th en ce to  h is m ill. T h e  flo w  o f  the 

w a te r  th ro u g h  th is g o it  h ad  e v er  sin ce been e n jo y e d  b y  the 

m ill o w n er, and u sed  fo r  th e  p u rp ose o f  w o r k in g  the m i l l ; and
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t h e a n n u al a c k n o w l e d g m e n t h a d b e e n p a i d.  T h e  d e f e n d a n t, a 

ri p a ri a n o w n e r a b o v e t h e w e i r, a n d a l s o a m ill o w n e r, i n t e r -

c e p t e d t h e w a t e r o f t h e s t r e a m  f o r t h e p u r p o s e o f h i s m i l l ; a n d 

t h e p l a i n ti f f s u e d f o r d a m a g e s.  I t w a s h el d t h a t h e w a s e n -

titl e d t o r e c o v e r.  P o ll o c k , C.  B.,  a n d C h a n n e ll, B.,  p u t t h e i r 

d e ci si o n u p o n t h e g r o u n d  t h a t w h a t w a s d o n e a m o u n t e d t o a 

d i vi si o n o f t h e s t r e a m 1 i n t o t w o  c o u r s e s, a n d t h a t t h e p l a i n ti f f 

w a s a r i p a r i a n p r o p r i e t o r i n r e s p e c t o f t h e g o i t.  B r a m w e ll, B.,  

h el d t h a t a r i p a r i a n  l a n d o w n e r c a n g r a n t t o a n o n - r i p a r i a n 

l a n d o w n e r t h e fl o w  o f w a t e r f r o m  t h e s t r e a m  t o h i s p r e m i s e s 

f o r t h e u s e o f t h e p r e m i s e s, a n d t h a t t h e g r a n t e e m i g h t s u e f o r 

a d i s t u r b a n c e o f h i s e n j o y m e n t b y a h i g h e r r i p a r i a n o w n e r.

I n p r o n o u n c i n g j u d g m e n t, B r a m w e ll, B.,  s a i d : “ T h e  p ri n c i p l e 

o n w h i c h i t s e e m s t o  m e t h e p l a i n ti f f i s e n ti tl e d t o  r e c o v e r i s 

t h i s : A s a g e n e r a l r u l e, w h e n a m a n h a s a p r o p e r t y h e m a y 

g r a n t t o o t h e r s e s t a t e s i n a n d r i g h t s o f e n j o y m e n t o f it, a n d t h e 

g r a n t e e s m a y m a i n t a i n a c ti o n s a g a i n s t t h o s e w h o d i s t u r b t h e m .

I d o n o t s a y t h a t t h e r e i s n o e x c e p t i o n ; t h e r e m a y b e f o r a u g h t 

I k n o w .  A  m a n e n ti tl e d t o l a n d  m a y g r a n t l e a s e s, m a y g r a n t 

t h e e x c l u s i v e h e r b a g e, a r i g h t o f d e p a s t u ri n g , a r i g h t o f w a y , a 

ri g h t t o g a m e.  H e  m a y g r a n t t h e m i n e s u n d e r n e a t h , o r t h e 

ri g h t t o g e t m i n e r a l s, a n d o t h e r r i g h t s i n o r o v e r t h e p r o p e r t y, 

o r o f e n j o y m e n t o f i t.  S o 1, i f t h e l a n d i s c o v e r e d w i t h  w a t e r, 

h e m a y g r a n t r i g h t s o f fi s h i n g.  S o  t h e g r a n t e e s o f m i n e s m a y 

r e g r a n t.  S o  o f c h a t t el s. . T h e  o w n e r m a y l e t t h e m  t o h i r e. 

A n d i n a ll t h e s e c a s e s t h e g r a n t e e m a y m a i n t a i n a c ti o n s i n 

r e s p e c t o f t h e r i g h t s g r a n t e d .  N o w  w h a t i s t h e c a s e h e r e ?  M r. 

B a g s h a w  i s a r i p a r i a n  p r o p ri e t o r.  S u b j e c t t o t h e r i g h t s o f 

t h o s e o p p o s i t e a n d t h o s e l o w e r d o w n t h e s t r e a m , h e m a y d i v e r t 

t h e w a t e r w h e r e i t fl o w s b y h i s l a n d.  W h y  m a y h e n o t g r a n t 

t hi s r i g h t o r m o d e o f e n j o y m e n t ?  I s a y t h e b u r t h e n o f p r o o f 

i s o n t h o s e w h o s a y h e m a y n o t.  T h i s r i g h t o f h i s, t h i s m o d e 

o f e n j o y i n g  h i s p r o p e r t y , i s p r e s u m a b l y g r a n t a b l e li k e o t h e r s. 

T h o s e w h o d e n y t h i s m u s t g i v e  a r e a s o n f o r i t, a n d I h a v e 

h e a r d o f n o n e.  I t s e e m s t o m e t h a t all r e a s o n s o f p u b li c c o n -

v e ni e n c e, a n d a ll o t h e r r e a s o n s, m a k e t h i s r i g h t g r a n t a b l e a s 

m u c h a s a n y o t h e r r i g h t. ”

I n H ol k e r  v. P o r ri t t,  L . R ., i o  E x c h ., 5 9, a n a t u r a l s t r e a m  

w a s d i v i d e d i m m e m o r i a ll y, b u t b y  a r ti fi c i a l m e a n s, i n t o t w o 

b r a n c h e s : o n e b r a n c h r a n d o w n t o t h e r i v e r I r w e ll ; t h e o t h e r
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p assed  in to  a  fa rm  y a rd , w h e re  it su p p lied  a w a te r in g  tro u gh , 

an d  the o v e rflo w  fro m  th e tro u g h  w a s  fo rm e rly  d iffu sed  over 

the su rfa ce , an d  d isch a rg e d  its e lf  b y  p erco la tion . In  18 4 7, W ., 

the o w n e r  o f  th e  lan d  o n  w h ich  the w a te r in g  tro u g h  stood, and 

thence d o w n  to  th e  Irw e ll, con n ected  th e  w a te r in g  tro u g h  w ith  

re se rv o irs  w h ich  h e  co n stru cted  a d ja c e n t to, an d  fo r  th e  u se  o f, 

a m ill on  th e  Irw e ll. In  18 6 5, W . b ecam e th e o w n e r  o f  all 

th e  rest o f  th e  lan d  th ro u g h  w h ic h  th is b ran ch  flow ed . In  1867 

he co n v e y e d  th e m ill, w ith  a ll w a te r  r ig h ts , to  the p la in tiff. In 

an a ctio n  b ro u g h t b y  the p la in tiff  a g a in s t  a r ip a ria n  o w n e r on 

the stream  a b o ve  the p o in t o f  d iv is io n , fo r  o b stru c tin g  th e flow 

o f  th e  w a ter, it w a s  held  (a ffirm in g  th e  ju d g m e n t o f  th e  court 

b elo w , 8 E x c h ., 1 0 7 ) ,  th at the p la in tiff  w a s  en titled  to  m ain tain  

th e  action .

In  Laing  v . WJialey, 3 E x c h ., 6 7 5 , th e  d ecla ra tio n  alleged  

th at the p la in tiff  w a s  possessed  o f  steam  en gin e s an d  boilers, 

an d  used , h ad  an d  e n jo y e d  the ben efit an d  a d v a n ta g e  o f  the 

w a te rs  o f  a  certa in  b ra n ch  ca n a l to  su p p ly  th e  sam e, an d  w hich 

w a te rs  ought to' h a v e  flo w ed , an d  been w ith o u t th e fo u lin g  or 

p o llu tio n  th e re a fte r  m en tio n ed ; y e t  th e d efen d a n t w r o n g fu lly  

d isch a rg e d  in to  th e  w a te r  o f  the ca n a l fo u l m a teria ls , and 

th ere b y  ren d ered  the w a te rs  fo u l, w h e re b y  the p la in tiff ’ s en-

g in e s  an d  b o ilers w e re  in ju re d . T h e  d efen d a n t p lead ed : 

F ir s t , n o t g u i l t y ; secon d ly , th at th e  w a te rs  o f  th e ca n a l ought 

n o t to  h a v e  flo w ed  an d  been w ith o u t the fo u lin g  m entioned. 

A n  a rb itra to r, to  w h o m  th e ca u se  w a s  re fered , fo u n d  th at the 

p la in tiff, b y  p erm issio n  o f  a can al co m p an y, m ad e a cu t from  

th e  ca n a l to  h is o w n  prem ises, b y  w h ich  w a te r  g o t  to  those 

p rem ises, an d  w ith  w h ich  he fe d  th e  b o ilers  o f  h is  engines. 

T h e  d efen d a n t, w ith o u t a n y  r ig h t  o r p erm issio n  fro m  th e  com -

p a n y, fo u le d  the w a te r  in  th e  can al, w h e re b y  th e  w a te r  as it 

cam e in to  th e  p la in tiff ’ s p rem ises w a s  fo u le d , an d  b y  th e  use 

o f  it th e  p la in tiff ’s b o ilers  w e re  in ju re d . J u d g m e n t w a s  g iven  

fo r  the p la in tiff, an d  th is  ju d g m e n t w a s  on  e rro r  affirm ed  b y  a 

d iv id e d  cou rt. W ille s , / ., w a s o f  th e o p in ion  th at th e ju d g m e n t
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o f the co u rt b e lo w  o u g h t  to  be affirm ed on th e  g ro u n d  th at the 

p lain tiff w a s in  p o ssession  o f  th e w a te r  an d  the d efen d a n t w a s

a w ro n g -d o e r. C ro w d e r, J , f s a id : “ I th in k  th e  fa cts  
found b y  the a rb itra to r  sh o w  th a t the p la in tiffs  b elo w , b y  p er-
m ission o f  th ose w h o  h ad  the r ig h t, w e re  in th e  en jo y m e n t o f  
clean w a te r  c o m in g  fro m  th e  can al fo r  the p u rp ose o f  th eir  
engine. T h e  act done b y  the d efen d a n t b e lo w  w a s  an in ju r y  
to that e n jo y m e n t b y  the su b stitu tio n  o f  fo u l fo r  clean  w a ter. 
T h e in ju rio u s  effect u pon th e  w a te r  u sed  b y  th e  p la in tiffs  re-
sulted im m e d ia te ly  fro m  th e act o f  the d efen d an t. T h e  p la in -
tiff’s u se o f  the w a te r  w a s r ig h tfu l, v iz ., b y  p erm issio n  o f  th ose 
w ho had th e r ig h t, an d  m ig h t g ra n t  o r  w ith h o ld  such  p erm is-
sion at th e ir  p leasu re, so lo n g  as th at p erm issio n  con tin u ed . 
I th ink ‘the w a te rs  o f  th e  b ran ch  can al o u g h t to  h a v e  run  an d  
flowed w ith o u t the fo u lin g  an d  p o llu tio n  o f  th e  d e fe n d a n t,’ and 
that co n seq u en tly  th e  issu e  on  th e  secon d  p lea  o u g h t to  be 
found fo r  th e p la in tiffs . I t  is fu rth e r  con ten ded  th at n o  r ig h t  
o f action  is sh o w n  in  th e  d eclara tio n , an d  th at the ju d g m e n t 
ought to  be arrested . B u t I th in k  it su fficien tly  ap p ears th at 
the p la in tiffs  w e re  in th e  la w fu l en jo y m e n t o f  a  ben eficial flo w  
of clear w a te r  fro m  the b ran ch  can al, an d  th at th e  d efen d a n t 
w ro n g fu lly  p o llu ted  th e  stream , an d  th ereb y  d a m a g e d  the 
plaintiffs, w h ich  ap p ears to  m e a sufficient statem en t o f  a g o o d  
cause o f  action . I th in k  th e re fo re  th e ju d g m e n t o u g h t to  be 
affirm ed.”

C rom pton , / ., s a i d : £T  th in k  th at the d eclara tio n  in th is 
case can o n ly  be su p p o rted  on  the g ro u n d  o f  its c la im in g  a 
right to th e  w a te r  fo r  the su p p ly  o f, o r b y  reason  o f  the p o s-
session o f, th e  w o rk s  in  question . I t  states the p ossession  o f  
the m ines an d  w o rk s  an d  the use o f  the w a te r  fo r  th e su p p ly  
of the w o r k s ; an d  then a v e rs  th at th e w a te r  o u g h t to  flo w  u n -
polluted, an d  th at th e  d efen d a n t p o llu ted  it near to  th e  p lace 
from w h ich  th e su p p ly  w a s  d ra w n . T h e  w o rd  o u g h t seem s to  
me to  im p o rt an a lle g a tio n  o f  r ig h t ;  an d  I th in k  th at th e  a lle-
gation th a t th e w a te r  o u g h t to  flo w  u n p o llu ted , in  o rd er to  
support the d ecla ra tio n  a fte r  v e rd ict, m u st be taken  as m ean -
ing that the w a te r  o u g h t to  flo w  to  the p lace in q u estion , and  
ought to  flo w  th ere  u n p ollu ted . I th in k  th at i f  a ju d g m e n t 
were to  pass fo r  the p la in tiffs , fo u n d ed  on a d ecla ra tio n  lik e 
the present, it w o u ld  be ev id en ce  fo r  them  an d  th eir  p r iv ie s  in 
estate, as a g a in s t  th e d efen d a n t, o f  the ex isten ce  o f  th e  r ig h t 
to the flo w  o f  the u n p o llu ted  w a ter. I f  th is be so, the plea 
seems p ro p e rly  to  n e g a tiv e  the ex isten ce  o f  a n y  such  r ig h t  as 
that on w h ich  th e p la in tiffs ’ r ig h t  o f  a ctio n  is fo u n d ed . I do 
not sa y  th at an a ctio n  m ig h t not u n d er som e circu m stan ces



li e i n s u c h a c a s e a s t h a t r e f e r r e d  t o b y B a r o n  M a r t i n  i n t h e 

c o u r t b e l o w .  W h e r e a m a n h a s t h e p e r m i s si o n o f t h e o w n e r 

o f a p o n d t o g e t w a t e r f r o m  i t f o r h i s c a t tl e, a n d a d e f e n d a n t 

k n o w i n g  o f s u c h p e r m i s s i o n a n d k n o w i n g  t h e p r o b a b l e a n d 

n a t u r a l e f f e c t a n d c o n s e q u e n c e o f h i s a c t, p o i s o n s t h e w a t e r o f 

s u c h p o n d s o a s t h a t t h e c a t tl e a r e i n j u r e d , p r o b a b l y a n a c ti o n 

w o u l d  li e.  S u c h a n a c ti o n i s f o u n d e d , n o t o n t h e ti tl e o r ri g h t 

t o t h e w a t e r, b u t o n t h e i n j u r y  t o t h e p r o p e r t y o f t h e p l a i n -

t i f f. ”   H e w a s, h o w e v e r, o f t h e o p i n i o n t h a t t h e d e cl a r a ti o n

w a s f o r a n i n j u r y  t o a r i g h t o f w a t e r c o n n e c t e d w i t h  a m ill o r 

o t h e r w o r k s, t h a t i s t o s a y, t h a t t h e p l a i n ti f f f o u n d e d h i s a c ti o n 

u p o n a ll e g e d r i g h t s a s a r i p a r i a n o w n e r, a n d n o t u p o n a ri g h t 

o f p r o p e r t y a c q u i r e d f r o m  t h e c a n a l c o m p a n y.

T h e  c a s e b e l o w  i s r e p o r t e d i n 2 H . &  N ., 4 7 6 .

I n S t o c k p o r t  W a t e r  W o r k s  C o.  v. P o tt e r,  3 E x c h ., 3 0 0, it 

w a s h el d t h a t a r i p a r i a n p r o p ri e t o r d e ri v e s h i s r i g h t s i n r e s p e c t 

o f t h e w a t e r f r o m  p o s s e s s i o n o f l a n d a b u t t i n g o n t h e, s t r e a m , 

a n d i f, b y a d e e d w h i c h  c o n v e y s o n l y l a n d n o t a b u t ti n g o n t h e 

s t r e a m  h e a f f e c t s t o g r a n t w a t e r r i g h t s, t h e g r a n t t h o u g h  v a li d 

a s a g a i n s t t h e g r a n t o r, c a n c r e a t e n o r i g h t s f o r a n i n t e r r u p -

ti o n o f w h i c h t h e g r a n t e e c a n s u e a t h i r d  p a r t y i n h i s o w n 

n a m e. T h e  d e c i si o n i n t h i s c a s e w a s r e a c h e d o v e r a v i g o r o u s 

d i s s e n t b y B r a m w e ll, B.,  w h o s e r e a s o n i n g i s s o c o g e n t a s t o

d e s e r v e r e p r o d u c ti o n h e r e.  H e s a y s :  “ T h e c a s e t h e n i s r e -

d u c e d t o t h i s.  C a n a g r a n t e e f r o m  a r i p a r i a n p r o p ri e t o r o f 

l a n d, p a r t o f t h e f o r m e r r i p a r i a n e s t a t e, b u t s e p a r a t e d f r o m  t h e 

s t r e a m  b y  l a n d o f t h e g r a n t o r n o t i n cl u d e d i n t h e g r a n t, w i t h a 

g r a n t f r o m  t h e g r a n t o r o f a r i g h t t o l a y p i p e s f r o m  t h e s t r e a m 

t o t h e g r a n t e d  l a n d a n d t a k e w a t e r b y m e a n s o f t h e m  f r o m  t h e 

s t r e a m  t o s u c h g r a n t e d  l a n d, m a i n t a i n a n a c ti o n a g a i n s t a p e r -

s o n w h o f o u l s t h e s t r e a m ?  I t i s s t r a n g e t h a t t h i s q u e s ti o n 

s h o u l d a ri s e f o r t h e fi r s t ti m e.  T h e r e c a n b e n o d o u b t t h a t t h e 

g r a n t a s b e t w e e n t h e r i p a r i a n  g r a n t o r a n d t h e g r a n t e e i s g o o d. 

A n d  t h e r e i s t h i s t o b e s a i d i n f a v o r o f s u p p o r ti n g t h e p r e s e n t 

cl a i m , t h a t w e m u s t s u p p o s e t h a t t h e g r a n t o r a n d g r a n t e e h a v e 

f o u n d t h e a r r a n g e m e n t t o b e t o t h e i r m u t u a l a d v a n t a g e , t h at 

t h e s t r e a m  c a n b e m o r e b e n e fi c i a ll y u s e d t h i s w a y  t h a n o t h e r -

w i s e.  C o n s e q u e n tl y t h a t s u c h a n a r r a n g e m e n t i s f o r t h e p u b -

li c g o o d .  W h y , t h e n, s h o u l d i t n o t b e e f f e c t u a l a g a i n s t a p e r -

s o n, w h o a s a g a i n s t t h e r i p a r i a n p r o p ri e t o r i s a w r o n g d o e r.
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It im poses no a d d itio n a l b u rd en  on the rip a ria n s o r oth ers 
above. I f  th ey  are  w ro n g d o e rs  b y  fo u lin g  n o w , so w e re  th e y  
before. T h e y  co u ld  be restra in ed  b y  in ju n c tio n  b e fo re  i f  th ey  
can n ow . N o  d ou b t th e y  m ig h t be m ad e liab le  to  la r g e r  d am -
ages than th e y  w o u ld  h a ve  been b efore , b u t th eir  r ig h ts  are n o t 
altered. I t  w a s  sa id  th a t in n u m erab le  a ctio n s m ig h t be 
b rou gh t i f  th e  la w  w e re  as th e  p la in tiff ’s conten d. B u t th ere 
are tw o  a n sw ers  to  th is, one p ractica l, v iz ., th at th ey  w o u ld  
not be b ro u g h t, the o th er th a t the sam e m ig h t happen n o w  i f  
the sm allest p o rtio n  o f  the b a n k  w a s  g ra n te d  w ith  th e r ig h t. 
A  sim ilar a n sw er m a y  be g iv e n  to  th e supposed  d ifficu lty  o f  the 
riparian p ro p rie to rs  a b o ve  d e sir in g  to  b u y  up r ig h ts  b elo w . 
T h e p o w er to  m ak e such  a g ra n t  then is fo r  the benefit o f  the 
gran to r and  g ra n tee , an d  the p u b lic ; an d  the o n ly  p re ju d ic e  b y  
it to the r ip a ria n  o r w ro n g d o e r  a b o ve  is the lia b ility  to  g re a te r  
dam ages and  to  an a ctio n  an d  in ju n ctio n  at the su it o f  p ersons 
additional to  the rip a ria n s b elo w . . B u t th is co n sid era tio n  co u ld  
not p reclu de a co ven a n t b y  the g ra n to r  th a t the g ra n te e  m ig h t 
apply in h is n am e fo r  an in ju n e tio n  o r sue in h is nam e, n o r 
w ould it p rec lu d e  a g ra n t  o f  th e p a rt o f  the b a n k  w h ere  the 
w ater w a s  taken , in  w h ich  case it is c lear th e g ra n te e  m ig h t 
m aintain an a ctio n  o r  o b tain  an in ju n ctio n . A n d  th is s u g -
gests to m e the rem ark  th at w h a t m a y  be don e in d ire c tly  m a y  
be d irectly . F u rth e r , it does seem  stra n g e  th at i f  a m an  has 
an estate on  th e  b a n k  o f  a stream  e x te n d in g  a m ile  fro m  it, he 
m ay b u ild  houses on  the lan d, co n d u ct w a te r  fro m  the stream  
to them , an d  m ain ta in  an a ctio n  an d  reco v er su b stan tia l d am -
ages fo r  the in ju r y  to  each  h o u se ; th at h is ten an ts o f  each, i f  
he let them , m ig h t do th e  sam e even th o u g h  he dem ised  them  
for 1,000 y e a rs  a t a p ep p ercorn  rent, b u t th at i f  he g ra n ts  a w a y  
the house in  fee w ith  the r ig h t  o f  w a te r, such  g ra n te e  can 
m aintain  no action . W h a t  is to  happen i f  he does so an d  re-
purchases ? W h a t  w o u ld  be the case i f  a r ip a ria n  p ro p rie to r  
added to  h is estate an oth er, to  w h ich  w a te r  had  been so  co n -
ducted? S u p p o se  a  r ip a ria n  p ro p rie to r  on  bo th  sides fo r  a 
great len g th  w h o lly  a lters the co u rse o f  the stream , co u ld  he not 
e ffectu ally  com p lain  o f  a fo u lin g  o f  the w a te r  in the n ew  
course? S u p p o se  besides th e n ew  co u rse he a llo w e d  the o ld  
one to con tin ue, the stream  ru n n in g  in both, co u ld  he not then 
m aintain  a ctio n s fo r  the d a m a g e  done to  e ith e r?  I f  h e  could , 
could not h is g ra n te e  o f  lan ds on the n ew  stream , and  i f  such 
grantee co u ld , w h y  can n ot the p la in tiffs?

“ I f  the d e fe n d a n t’ s a rg u m e n t is w e ll fo u n d ed , it w ill fo llo w  
that w h e re  th e  o w n e r  o f  lan d  on a steam  had  b u ilt a m ill a lo n g -
side th e stream  w ith  a cu t or lead  to  it, an d  sells the m ill, b u t 
not the n a tu ra l w a terco u rse , the o w n e r c f  the m ill can  m ain -
tain n o  actio n  a g a in s t  a r ip a ria n  o w n e r a b o ve  w h o  ab stracts  the



w a t e r.  I c a n n o t t h i n k t h i s i s s o.  F u r t h e r, s u p p o s e t h e p e r s o n 

f o u li n g  t h e w a t e r w a s n o t a r i p a r i a n p r o p r i e t o r b u t a m e r e 

w r o n g d o e r, w ^ h y s h o u l d n o t a n a c ti o n li e a g a i n s t h i m ?  I c a n 

s e e n o' r e a s o n , n o r c a n I s e e t h a t h i s b e i n g s u c h p r o p ri e t o r 

m a k e s a n y d if f e r e n c e.  U p o n  t h e s e v a r i o u s c o n s i d e r a ti o n s it 

s e e m s t o m e t h i s a c ti o n i s m a i n t a i n a b l e.  I t h i n k i t m a y f a i rl y 

b e a s k e d t o  w h a t e x t e n t I w o u l d  c a r r y  t h e p ri n c i p l e u p o n w h i c h 

I d e c i d e t h i s ? M y  a n s w e r i s, t o t h e e x t e n t t o w h i c h  t h e a n al -

o g o u s c a s e e x t e n d s o f a g r a n t e e o f a r i g h t o f w a y .  W h e r e a 

g r a n t e e o f a r i g h t o f w a v  c o u l d m a i n t a i n a n a c ti o n f o r di s -

t u r b a n c e o f h i s w a y , s o d o I t h i n k t h e g r a n t e e o f a r i g h t o f 

w a t e r m i g h t.  T h i s c a s e o f t h e r i g h t o f w a y , a n d c a s e s o f ri g h t 

o f c o m m o n , s e e m  t o m e a n a l o g o u s t o t h i s c a s e a n d a u t h o ri ti e s 

f o r m y o p i n i o n .  I a m  o f c o u r s e a w a r e o f t h e c a s e o f K e p p ell  
v. B ail e y,  2 M y l. &  K ., 5 1 6 , a n d a g r e e t h a t n e w  r i g h t s o f p r o p -

e r t y c a n n o t b e c r e a t e d, b u t I t h i n k t h a t r u l e d o e s n o t i n t e r f e r e 

w i t h  t h e p r e s e n t c a s e.  T h e r e , a n o w n e r o f l a n d w a s r e s i s ti n g a 

• b u r d e n p u t o n i t b y a f o r m e r o w n e r, a n d i t w a s h el d t h a t b u r d e n 

c o u l d n o t b e a t t a c h e d t o t h e l a n d i n t h e h a n d s o f t h e a s si g n e e. 

H e r e , n o d o u b t, i t c a n b e, t h a t i s t o s a y , o n t h e l a n d s o f t h e 

r i p a r i a n p r o p ri e t o r s, t h e M a r s d e n s.  T h e  q u e s ti o n i s n o t w i t h 

t h e m , b u t w i t h  o n e w h o w o u l d  b e a w r o n g  d o e r i f h e h a d n o 

r i p a r i a n e s t a t e o r o c c u p a ti o n , a n d i s n o t t h e l e s s s o b e c a u s e h e 

h a s.  N o r i s H ill  v. T a p p e r,  2 H . &  C ., 1 2 1 , a n y a u t h o ri t y 

a g a i n s t t h e m a i n t e n a n c e o f t h i s a c ti o n .  T h a t c a s e d e ci d e d t h a t 

i n r e s p e c t o f w h a t w a s n o e s t a t e, a n d w h i c h g a v e n o p o s s e s si o n , 

b u t m e r e l y a r i g h t o f a c ti o n , a g a i n s t a c o v e n a n t o r, t h a t r i g h t 

c o u l d n o t b e e n f o r c e d a g a i n s t a t h i r d p a r t y .  O n  t h e o t h e r 

h a n d, W h al e y  v. L ai n g,  3 H . & N ., 6 7 5, 9 0 1, s e e m s a s t r o n g 

a u t h o r i t y i n f a v o r o f t h e p l a i n t i f f ; f o r all t h e j u d g e s s e e m  t o 

h a v e c o n s i d e r e d t h a t h a d t h e w a t e r b e e n t a k e n a s o f r i g h t t h e 

a c ti o n w o u l d  h a v e b e e n m a i n t a i n a b l e.  I h a v e o n l y t o a d d t h a t, 

t o m y m i n d, t h i s i s n o t a q u e s ti o n o f e a s e m e n t o r d o m i n a n t a n d 

s e r v i e n t t e n e m e n t.  T h e  p l a i n ti f f s r e l y o n t h e p o s s e s s i o n a n d 

e n j o y m e n t a s o f r i g h t, a n d c h a r g e t h e d e f e n d a n t a s a w r o n g -

d o e r, n o t t h e l e s s b e c a u s e h e i s a r i p a r i a n o w n e r.  I t h i n k t h e 

p l a i n ti f f s a r e e n ti tl e d t o j u d g m e n t. ”

P o ll o c k , C.  B.,  s p e a k i n g f o r h i m s e l f a n d C h a n n e ll, B.,  d e -

li v e r e d  t h e o p i n i o n o f t h e m a j o r i t y  o f t h e c o u r t.  A n  e x a m i n a -

ti o n o f t h i s o p i n i o n s h o w s t h a t t h e r e w a s s o m e d o u b t i n t h e 

m i n d s o f t h e j u d g e  w h e t h e r t h e d e e d i n q u e s ti o n g r a n t e d  a n y 

r i g h t t o t a k e t h e w a t e r a t t h e p o i n t a t w h i c h i t w a s t a k e n.  T h e 

d e c i si o n s e e m s t o t u r n u p o n t h e l a c k o f a u t h o r i t y “ f o r c o n t e n d -

i n g  t h a t a r i p a r i a n p r o p ri e t o r c a n k e e p' t h e l a n d a b u t t i n g o n t h e
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ri v e r t h e p o s s e s s i o n o f w h i c h g i v e s h i m  h i s w a t e r r i g h t s o r a n y 

o f t h e m , a n d t h u s c r e a t e a r i g h t i n g r o s s b y a s s i g n i n g  a p o r -

ti o n o f h i s r i g h t s a p p u r t e n a n t. ”   I f t h e L e g i s l a t u r e h a s a u t h o r -

i z e d  t h e D u n d e e W a t e r P o w e r a n d L a n d  C o m p a n y t o m a k e 

a c o n v e y a n c e o f t h i s k i n d , t h e L e g i s l a t u r e h a s s u p p li e d t h e a u -

t h o ri t y w h i c h t h e C h i e f B a r o n  t h o u g h t t o b e l a c k i n g  a t c o m -

m o n l a w .  T h e  L e g i s l a t u r e h a s, a s a l r e a d y s e e n, a u t h o ri z e d 

t h e D u n d e e W a t e r P o w e r a n d L a n d  C o m p a n y t o m a k e t h e 

l e a s e s a l r e a d y c o n s i d e r e d .  T h e m a k i n g  o f t h e s e l e a s e s m u s t 

n o t o n l y c o n f e r u p o n t h e c o m p a n y, a r i g h t t o t h e r e n t a l s r e -

s e r v e d, b u t m u s t a l s o s e c u r e t o t h e l e s s e e s t h e b e n e fi t s w h i c h 

t h e l e a s e s p u r p o r t t o c o n f e r u p o n t h e m .  T h e L e g i s l a t u r e t h e r e -

f o r e h a s a u t h o ri z e d  t h e l e s s o r t o g r a n t a n d t h e l e s s e e t o t a k e a 

p r o p e r t y r i g h t e s s e n ti a ll y v a l u a b l e b y w h a t e v e r n a m e i t m a y b e 

c all e d.  S u r e l y  t h i s p r o p e r t y r i g h t o r i n t e r e s t i n t h e l e s s e e, 

c r e a t e d u n d e r a u t h o r i t y o f l a w , m u s t b e e n ti tl e d t o 1 t h e p r o -

t e c ti o n o f t h e l a w .  S 0 1 f a r a s t h e m a n u f a c t u r e r s a r e l e s s e e s o f 

l a n d s b o u n d e d o n t h e D u n d e e C a n a l t h e o p i n i o n s o f a ll t h e 

j u d g e s i n t h e c a s e l a s t ci t e d s u p p o r t t h e i r p o s i ti o n , f o r t h e C h i e f 

B a r o n h i m s e l f s a y s :  “ T h e  c a s e w h e r e a r i p a r i a n p r o p r i e t o r 

m a k e s t w o  s t r e a m s i n s t e a d o f o n e a n d g r a n t s l a n d o n t h e n e w  

s t r e a m 1 s e e m s t o  u s a n a l o g o u s t o a g r a n t o f a p o r ti o n o f t h e 

ri v e r b a n k, b u t n o t a n a l o g o u s t o a g r a n t o f a p o r ti o n o f t h e 

ri p a ri a n e s t a t e n o t a b u t t i n g o n t h e r i v e r.  I n t h e c a s e o f a g r a n t 

o f l a n d o n a n e w  s t r e a m , t h e g r a n t e e o b t a i n s a r i g h t o f a c c e s s 

t o t h e r i v e r, a n d i t i s b y v i r t u e o f t h a t r i g h t o f a c c e s s t h a t h e 

o b t ai n s h i s w a t e r r i g h t s . ”

I n T h e  B ri s t ol  H y d r a uli c  C o.  v. B o y e r,  6 7 I n d ., 2 3 6, i t w a s 

h el d t h a t a n o n - r i p a r i a n p r o p r i e t o r o f a m ill s i t u a t e d n e a r a 

w a t e r - c o u r s e, a n d p r o p ell e d b y w a t e r d r a w n  f r o m  a n d r e t u r n e d 

t o s u c h w a t e r - c o u r s e b y m e a n s o f r a c e s c o n s t r u c t e d t h r o u g h  t h e 

i n t e r v e n i n g l a n d, u n d e r g r a n t s a u t h o r i z i n g t h e s a m e, m a y m a i n -

t ai n a n a c ti o n a g a i n s t a r i p a r i a n p r o p ri e t o r b e l o w  t h e t a il - r a c e, 

w h o s o o b s t r u c t s t h e fl o w  o f t h e w a t e r - c o u r s e a s t o b a c k w a t e r 

u p o n t h e w a t e r w h e e l s o f t h e p l a i n ti f f’ s m i l l ; a n d t h i s r e g a r d -



le s s o f w h e t h e r o r n o t t h e p l a i n ti f f h a s a g r a n t f r o m  t h e ri p a r -

i a n p r o p r i e t o r s b e t w e e n t h e p o i n t s w h e r e s u c h r a c e s s e v e r all y 

c o n n e c t w i t h  t h e w a t e r - c o u r s e.  I n  i t s o p i n i o n t h e c o u r t s ai d

“ t h e p l a i n ti f f h a d a n e a s e m e n t i n t h e l a n d o c c u p i e d b y  h i s d a m, 

h e a d - r a c e a n d t a il - r a c e, g r a n t e d  f o r t h e p u r p o s e o f a u t h o ri z i n g 

t h e d i v e r s i o n a n d fl o w  o f w a t e r, b u t h e m a y n o t h a v e s h o w n 

t h a t h e h a d a c q u i r e d t h e r i g h t f r o m  a ll t h e r i p a r i a n  o w n e r s b e -

t w e e n h i s d a m  a n d t h e m o u t h o f h i s t a il - r a c e, t O' d i v e r t t h e 

w a t e r f r o m  i t s n a t u r a l fl o w  i n t h e b e d o f t h e r i v e r f o r t h e u s e 

o f h i s m ill s.  *  *  *  T h e  p l a i n ti f f h a d a r i g h t t o c o n s t r u c t

a n d u s e h i s d a m , h i s m ill s a n d h i s h e a d a n d t a il r a c e s.  H e al s o 

h a d t h e l e g a l r i g h t t o h a v e t h e w a t e r fl o w  f r o m  t h e m o u t h o f 

h i s t a il - r a c e i n t h e c h a n n el o f t h e r i v e r, w i t h o u t o b s t r u c ti o n 

f r o m  b e l o w  b a c k i n g t h e w a t e r u p o n h i s p r e m i s e s.  A n d  w e 

t h i n k c l e a r l y h e c o u l d m a i n t a i n t h e a c ti o n w i t h o u t s h o w i n g 

t h a t h e h a d a c q u i r e d t h e r i g h t f r o m  t h e r i p a r i a n o w n e r s o f t h e 

l a n d i n t e r m e d i a t e t h e p o i n t a t w h i c h  t h e " w at e r w a s t a k e n f r o m , 

a n d t h a t a t w h i c h i t w a s r e t u r n e d t o, t h e r i v e r, t o d i v e r t t h e 

w a t e r f r o m  i t s n a t u r a l c h a n n el a n d a p p l y i t t o t h e p u r p o s e o f 

p r o p e lli n g h i s m ill s.  I f  t h e p l a i n ti f f w r o n g f u ll y  d i v e r t e d t h e 

w a t e r f r o m  t h e r i v e r, t o t h e i n j u r y  o f s u c h r i p a r i a n o w n e r s, it 

w a s f o r t h e m  a n d n o o n e el s e t o c o m p l a i n o f t h e i n j u r y .  T h e 

p l a i n ti f f m a y h a v e b e e n a w r o n g - d o e r i n r e s p e c t, t o t h e ri p a r -

i a n o w n e r s m e n ti o n e d , b u t t h a t i s n o d e f e n s e t o a n a c ti o n f o r 

t h e w r o n g  d o n e b y t h e d e f e n d a n t s, w h o a r e n o t s u c h i n t e r -

m e d i a t e r i p a r i a n o w n e r s, i n e r e c ti n g t h e i r d a m , a n d t h e r e b y 

b a c k i n g t h e w a t e r u p o n h i s p r e m i s e s, t o h i s i n j u r y .

T h e  p r i n c i p l e s e t tl e d b y t h e s e a n d o t h e r d e ci si o n s i s, t h a t o n e 

h a v i n g  t h e p o s s e s s i o n o f p r o p e r t y m a y m a i n t a i n a n a c ti o n 

a g a i n s t a w r o n g - d o e r f o r a n i n j u r y  t h e r e t o, w h i c h  c a n n o t b e 

d e f e a t e d b y s h o w i n g t h e ti tl e t o  b e i n s o m e o n e el s e t h a n t h e 

p l a i n ti f f.  W e  s e e n o g o o d  r e a s o n w h y  t h e p ri n c i p l e s h o u l d n o t 

b e a p p li c a b l e t o s u c h a c a s e a s t h e p r e s e n t.  T h e  p l a i n ti f f’ s a c -

ti o n o u g h t n o t t o b e b a r r e d , a s w e t h i n k, o n t h e g r o u n d  t h a t h e 

h a d n o t a c q u i r e d t h e r i g h t f r o m  t h e r i p a r i a n o w n e r s m e n ti o n e d, 

t o d i v e r t t h e w a t e r f r o m  i t s n a t u r a l c h a n n el.  H e  m a y b e c all e d 

u p o n  b y  s u c h o w n e r s t o r e s p o n d i n d a m a g e s f o r d o i n g s o. B u t, 

w h e t h e r h e s h a ll b e o r n o t, i t i s a m a t t e r t h a t d o e s n o t i n t h e 

l e a s t c o n c e r n t h e d e f e n d a n t s. ”

T h e c o u r t a l s o r e f e r r e d  t o t h e c a s e o f N u t  t all v. B r a c e w ell,  

s u p r a,  a n d s a y s t h a t t h o u g h  n o t e x a c tl y  i n p o i n t, i t s t r o n g l y 

f a v o r s t h e v i e w  t a k e n o f t h e q u e s ti o n.

I n W at u p p a  R e s e r v oi r  C o.  w  F all  R i v e r , 1 3 4 M a s s., 2 6 7,
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it w a s h el d t h a t a c o r p o r a ti o n w h o s e l a n d s d i d n o t b o r d e r o n t h e 

s t r e a m, b u t t o w h o s e m ill w a t e r w a s c o n v e y e d b y a c a n a l r u n -

n i n g t h r o u g h  t h e l a n d o f a r i p a r i a n o w n e r u n d e r a d e e d g i v -

i n g t h e r i g h t t o  t h e fl o w  o f w a t e r f r o m  t h e s t r e a m  h a d t h e s a m e 

ri g h t s a s t h e r i p a r i a n o w n e r s, a g a i n s t t h e c i t y  t a k i n g  w a t e r 

f r o m  t h e s t r e a m  f o r t h e p u r p o s e o f s u p p l y i n g i t s i n h a b i t a n t s 

w i t h p u r e w a t e r.

W e s u b m i t, h o w e v e r, t h a t t h e q u e s ti o n i n t h i s c a s e i s n o t t h e 

n a r r o w  o n e w h e t h e r t h e m a n u f a c t u r e r s a r e o r a r e n o t r i p a r i a n 

o w n e r s, o r w h e t h e r o r n o t t h e y h a v e a c q u i r e d t h e r i g h t s o f r i -

p a ri a n o w n e r s a s a g a i n s t o t h e r r i p a r i a n  o w n e r s a l o n g t h e 

s t r e a m .  T h e d e f e n d a n t i s s i t u a t e d u p o n t h e r i v e r a b o v e t h e 

D u n d e e D a m  a n d b e y o n d t h e r e a c h o f a n y e f f e c t s f r o m  t h e 

e r e c ti o n o r m a i n t e n a n c e o f t h e d a m .  T h e  fl o w  o f t h e r i v e r a t 

P a t e r s o n i s t h e s a m e a s i t h a s a l w a y s b e e n, e x c e p t f o r t h e p o l -

l u ti o n a d m i t t e d t o h a v e b e e n c a u s e d b y t h e c i t y.  T h e e x i s t e n c e 

o f t h e D u n d e e D a m  a f f e c t s n e i t h e r t h e q u a n ti t y n o r t h e q u a li t y 

o f t h e w a t e r a t t h e C i t y  o f P a t e r s o n .  T h e  b r o a d q u e s ti o n i n 

t h e c a s e i s w h e t h e r t h e p r o p e r t y r i g h t s e x i s t i n g  b y v i r t u e o f t h e 

g r a n t s f r o m  t h e D u n d e e W a t e r P o w e r a n d L a n d  C o m p a n y t o 

t h e s e v e r a l m a n u f a c t u r e r s c a n b e d e s t r o y e d o r i m p a i r e d i n v a l u e 

b y a w r o n g - d o e r, w i t h o u t m a k i n g j u s t c o m p e n s a ti o n t h e r e f o r, 

a n d w e  s u b m i t t h a t u p o n t h i s q u e s ti o n t h e d e ci si o n o f t h e S u -

p r e m e C o u r t i n B u tl e r  R u b b e r  C o.  v. N e w a r k,  s u p r a,  i s c o m -

p l e t e a n d c o n cl u si v e.

D a t e d  N o v e m b e r 1 8, 1 9 0 2.

R e s p e c t f u ll y s u b m i t t e d,

S H E R R E R D  D E P U E ,

R I C H A R D  V . L I N D A B U R Y ,

O f  C o u n s el  wit h  R e s p o n d e nt s.
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A P P E N D I X .

N E W  J E R S E Y C O U R T O F E R R O R S A N D A P P E A L S.

T o t h e H o n o r a bl e J u d g e d of t h e C o u rt of E r r o r s a n d A p p e al s  

of t h e St at e of N e w J e r s e y:

T h e p etiti o n of t h e M a y o r a n d Al d e r m e n of t h e Cit y of 

P at e r s o n, t h e a b o v e n a m e d a p p ell a nt s, r e s p e ctf ull y s h o w s u nt o 

y o u r h o n o r s a s f oll o w s:

1. U p o n t h e fili n g of t h e i nf o r m ati o n a n d bill i n t hi s c a u s e 

a n d c e rt ai n affi d a vit s att a c h e d t h e r et o, a n o r d e r w a s m a d e b y 

t h e C o u rt of C h a n c e r y r e q ui ri n g t h e d ef e n d a nt s t o s h o w c a u s e 

w h y a n i nj u n cti o n s h o ul d n ot i s s u e p u r s u a nt t o t h e p r a y e r of 

t h e bill.

2. Y o u r p etiti o n e r s, t h e d ef e n d a nt s b el o w, u p o n t h e a r g u -

m e nt of t h e s ai d o r d e r t o s h o w c a u s e pr e s e nt e d c e rt ai n affi d a-

vit s i n a n s w e r t o t h o s e pr e s e nt e d b y t h e c o m pl ai n a nt s, a n d al s o

B et w e e n

a n d

T h e  M a y o r  a n d  A l d e r m e n  o f  t  h e  

C i t y  o f  P a t e r s o n ,

A p p ell a nt s.

S a m u e l  H .  G r a y , A t t o r n e y  G e n -

e r a l , e x r ei.,  H a r r y  P .  S i m m o n s , 

et al s.

R e s p o n d e nt s,

P E T I T I O N  F O R R E H E A R I N G.
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filed a demurrer to the information and bill specifying a large 
number of causes of demurrer, including distinctly the claim 
on behalf of the defendants that the defendants had a right 
to use the Passaic River in the manner complained of.

The defendants in manner aforesaid presented to the consid-
eration of the Court of Chancery a considerable number of dis-
tinct separate defences. These defences consisted of three 
classes as follows:

First. Defences which were presented wholly by the allega-
tions of the bill of complaint and the public statutes of the 
State, and certain facts of which the courts of New Jersey take 
judicial cognizance.

Second. Defences, or at least one defence, wholly presented 
by the answering affidavits and not apparent on the fact of the 
information and bill. The defence that the diversion of the 
water by the East Jersey Water Company was the cause of the 
injuries complained of was of this class.

Third. A  defence or defences about which it might be ques-
tioned whether they were wholly presented by the bill of com-
plaint and hence open for argument on demurrer, or whether 
they required for their complete presentation some of the alle-
gations of the answering affidavits.

3. While the order to show, cause and demurrer were by 
consent argued orally together before the Court of Chancery, 
the defendants’ argument on the demurrer was submitted sep-
arately at a later day by a printed brief to which your peti-
tioners beg leave now to refer. The said brief submits as a 
distinct defence arising upon the demurrer that “ the City of 
Paterson has a statutory right to drain itself through sewers 
into the Passaic River,” and cities in support of this claim of 
right the public laws of the State authorizing public sewers in 
Paterson, which are cited in the opinion of this honorable court 
in disposing of the appeal from the order for an injunction.
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The question whether the City of Paterson had a statutory 
right as against the Attorney General to maintain its sewers 
as set forth in the information and bill, was distinctly raised 
upon the face of the demurrer and was at all times treated by 
the Court of Chancery and by counsel on both sides as being an 
issue to be disposed of upon the demurrer, and not an issue to 
be. disposed of on the order to show cause.

This question was, in fact, distinctly presented by the de-
murrer and did not require any of the additional facts relating 
thereto set forth in the defendants’ affidavits. It is true that the 
said affidavits set forth the actual proceedings of the City of 
Paterson and its governing body in pursuance of the public 
laws of the State under which the sewers of Paterson were 
constructed, but your petitioners submit that while these things 
are relevant and pertinent to the discussion of the subject and 
are treated as such in the opinion of this court upon the appeal 
from the order for an injunction, yet the whole substance of 
your petitioners aforesaid defence is fully presented upon the 
face of the bill without the aid of these; allegations in said 
affidavits.

That the defence in question is wholly presented by the de-
murrer appears further from the opinion of the learned Chan-
cellor who deals with said defence with the aid of the allega-
tions of the bill and of the public statutes of the State only. 
The learned Chancellor distinctly finds that the statutes in ques-
tion did not authorize the pollution complained of, and his 
whole discussion of this defence based upon the statutory auth-
orization under which your petitioners acted, does not include 
any' fact not presented by the bill and the public statutes of the 
State, and after discussing the said defence without the aid 

•either of the complainants’ affidavits or the answering affidavits, 
but strictly, as, a defence raised, by the demurrer, the learned 
Chancellor concludes that he would “overrule the demurrer 
with costs.” __
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4. Your petitioners, the defendants below, appealed from 
the order of the Court of Chancery directing the issuing of a 
preliminary injunction, and also appealed from the order of 
the Court of Chancery overruling the said demurrer and the 
two appeals came on for hearing together practically as one 
cause at the present term of this honorable court.

In addition to the defences on the merits your petitioners, 
both in the court below and in this honorable court, as a sep-
arate defence, presented solely by the said demurrer set up and 
insisted that the information and bill improperly misjoined 
separate causes of action. The learned Chancellor treated this 
defence of misjoinder in his opinion and held that there was 
no improper misjoinder and this honorable court manifestly 
concurred in the opinion of the learned Chancellor, and your 
petitioners have no intention of in any way endeavoring to re-
argue this question of misjoinder, but are obliged to accept 
the opinion of the Court of Chancery and the unanimous opin-
ion of the Court of Errors and Appeals as finally settling the 
law of the State on that subject.

5. While the appeal from the order to show cause and the 
appeal from the order overruling the said demurrer were ar-
gued together before this honorable court, they were neverthe-
less separate and distinct appeals and a separate opinion was 
filed in each case.

In the case of the appeal from the order for an injunction, 
this honorable court at the present term adjudged that the or-
der for an injunction should be reversed upon the distinct 
ground that the City of Paterson had a statutory right as 
against the Attorney General to do the things Complained of in 
the said information and bill. Having thus disposed of the 
merits of the whole case considered as one, upon the appeal 
from the order for an injunction, this honorable court seem 
to have regarded the appeal from the order overruling the de-
murrer as presenting for review before this honorable court
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solely the one technical defence in respect of the alleged mis-
joinder, whereas, in fact, the said defence on the merits was 
presented to the court both by the motion papers on the appli-
cation for an injunction and by the demurrer. The opinion of 
this court filed for the disposition of the order overruling the 
demurrer is in the following words, to w it:

‘ ‘Per Curiam : For the reasons given by the Chancellor, the 
order overruling the demurrer filed in this cause is affirmed.” 

Your petitions respectfully submit to your honors that it 
is manifest that this honorable court in dealing as aforesaid 
with your petitioners’ demufrer supposed that the said de-
murrer presented only the question of misjoinder, and that by 
the said opinion it was intended only to affirm the views of 
the learned Chancellor in regard to this question of practice 
and pleading. That this is true is apparent from the unques-
tioned fact which appears from the learned Chancellor’s opin-
ion that he overruled your petitioners’ demurrer not only be-
cause the objection of misjoinder was, in his judgment, not 
well taken, but because the defence presented by the demurrer 
as aforesaid to the effect that your petitioner had a statutory 
right to do the things complained of in the said information 
and bill was not sound in point of law, and that no such right 
could be derived from said statutes, whereas this honorable 
court in its opinion on the appeal from the order for an in-
junction expressly holds the contrary. Your petitioners beg 
leave to suggest that the inadvertence above pointed out was 
perhaps due to the fact that the appeal from the order for an 
injunction and the appeal from the order overruling the de-
murrer were argued as one cause and by the submission of a 
single printed brief. For the sake of convenience your petition-
ers’ counsel in his brief discussed all the defences on the merits 
in dealing with the motion for an injunction, while some of 
these defences were presented by the demurrer, some of them 
were not and all of them were presented by the motion papers,
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including the a ffid avits. O n e  d efen ce  on ly, v iz ., the d efen ce 

o f m isjo in d er w a s  p resen ted  o n ly  b y  the d em urrer. T h e r e -

fore, in th e a fo re sa id  b r ie f  th e  d efen ce o f  m is jo in d e r  w a s  p re-

sented sep ara te ly  as “ the o n ly  cause o f  d em u rrer w h ich  seem s 

to call fo r  sep arate  d iscu ss io n ”  a lth o u g h  said  b r ie f  d is tin ctly  

stated th at m a n y  o f  the m erito rio u s d efen ces to  the m o tio n  fo r  

an in ju n ction , “ m ig h t  b e  co n sid ered  raised  b y  the d em u rrer”  

and that “ the sp ecification  o f  cau ses o f  d em u rrer co n ta in ed  in 

the dem urrer raises these q u estio n s .”

6. Y o u r  p etitio n ers fu rth e r  sh o w  th a t so fa r  as the a lleg ed  

rights o f  the M a y o r  an d  A ld e rm e n  o f  J ersey  C ity  req u ire  spec-

ial co n sideratio n , th a t w h o le  su b je ct w a s a lso  d is tin c tly  p re-

sented b y  the sa id  d em u rrer an d  w a s a rg u e d  b e fo re  the C o u rt  

o f C h a n cery  on such  d em u rrer, an d  the d isp o sitio n  o f  a ll spec-

ial claim s o f  r ig h t  w h ich  th e sa id  M a y o r  an d  A ld e rm e n  o f  J er-

sey C ity  p resen ted  in  th is cause d id  n o t in the s lig h te st d egree 

depend upon a n y  m atter  o r  th in g  co n ta in ed  in a n y  o f  the affi-

davits, b u t depen ded  w h o lly  upon th e a lle g a tio n s  o f  the in fo r -

m ation and  b ill an d  the p u b lic  statu tes o f  the State .

7. Y o u r  p etitio n e rs fu rth e r  su b m it th at so fa r  as the p riv a te  

rights o f  r ip a ria n  o w n e rs en tered  in to  the co n sid era tio n  o f  the 

court, such  r ig h ts  req u ired  fo r  th eir  d isp o sitio n  not a s in g le  

allegation  co n ta in ed  in  a n y  a ffid a v it in  th is cause, b u t w e re  

w h o lly  p resen ted  to  th e C o u rt  fo r  co n sid era tio n  u pon the a lle-

gations o f  th e in fo rm a tio n  an d  bill, the p u b lic  statu tes o f  the 

State and  certa in  fa cts  o f  w h ich  th e  co u rts  o f  th e S ta te  a t all 

tim es tak e  ju d ic ia l co g n iza n ce . T h e  laches o f  th e  p riv a te  

com plainants, th e  g ro u n d s  fo r  an estoppel so fa r  as a m otio n  

for an in ju n c tio n  is con cern ed , an d  the re la tiv e  e ffects  o f  an 

in ju n ction  u p on  su ch  p r iv a te  co m p lain an t, an d  the d efen d a n ts 

respectively, as w e ll as a ll o th er  m atters re la tin g  to  the r ig h t  

o f such p r iv a te  r ip a ria n  o w n e rs  to  the e x tra o rd in a ry  rem ed y 

o f an in ju n ctio n , all d is tin c tly  ap p ear an d  are presen ted  b y  the 

a llegation s o f  the sa id  in fo rm a tio n  an d  bill.
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8. Y o u r  p etitio n ers fu rth e r  su b m it th a t th e y  o u g h t n o t to be 

o b lig ed  to  file an a n sw e r  in th is case m e re ly  fo r  the purpose of 

se ttin g  up o r r e fe r r in g  to  the p u b lic  statu tes o f  the S ta te , which 

at n o  tim e a re  req u ired  to  be pleaded, an d  th a t th e  fe w  addi-

tio n al m atters set fo rth  in  the op in ion  o f  th is  h o n o ra b le  court, 

r e v e rs in g  th e  o rd er o f  th e C o u rt  o f  C h a n c e ry  g r a n t in g  the in-

ju n c tio n  herein , w h ic h  m atters re late  to  th e p ro ceed in gs of 

y o u r  p etitio n ers u n d er th e sew er le g is la tio n  a fo re sa id , while 

th e sam e are ap p ertin en t an d  re le v a n t to  th is  cause, a re  not an 

essen tia l p a rt o f  a n y  d efen ce  w h ic h  co u ld  b e  p leaded  in  such 

a n sw er.

Y o u r  p etitio n ers su b m it th a t as th is  cau se n o w  stan d s your 

p etitio n e rs sh o u ld  n o t be o b lig e d  to  p roceed  fu rth e r  th erein  by 

w a y  o f  d efen ce, b u t th a t i f  th e sa id  co m p la in a n ts o r a n y  o f  them 

d esire  to  am en d  th e ir  b ill o f  co m p la in t in  a cco rd a n ce  w ith  cer-

ta in  su g g e stio n s  m ad e in  th e  sa id  o p in io n  o f  th is  honorable 

co u rt, th e y  sh o u ld  b e  le ft  to  a v a il th em selves o f  th e op portunity  

to  m ak e su ch  am en d m en t w h ic h  w ill  be  a ffo rd e d  to  them  in 

th e C o u rt  o f  C h a n c e ry  a fte r  y o u r  p etitio n e rs ’ d em u rrer  to  the 

sa id  b ill o f  co m p la in t in  its presen t fo rm  h as been fin a lly  sus-

tain ed.

9. Y o u r  p etitio n ers, th ere fo re , h u m b ly  p r a y  th at th is hon-

o rab le  co u rt w ill  o rd er a re h e a rin g  o f  th e a rg u m e n t u pon the 

appeal fro m  th e sa id  o rd er o v e r r u lin g  sa id  d em urrer.

A n d  y o u r  p etitio n ers w ill  ev er p ray , etc.

E U G E N E  S T E V E N S O N ,

Of Counsel with the Mayor and Aldermen of the City of Pat-
erson.
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N E W  J E R S E Y  C O U R T  O E  E R R O R S  A N D  A P P E A L S .

Between

H E N R Y  W . D O R E M U S , et als.,
Respondents.

and

T H E  M A Y O R  A N D  A L D E R M E N  

O F  T H E  C I T Y  O F  P A T E R S O N ,

Appellant.

The petition o f the M ay o r and A lderm en o f the C ity  o f 
Paterson, the appellant in the above stated cause, respectfully  
shows, that you r petitioner finds itself agg rieved  b y an order 
made in the C o u rt o f C hancery b y  his H on or, W illiam  J. 
M agie, Chancellor o f N e w  Jersey, bearing date the twentieth 
day o f Septem ber, in the year nineteen hundred and two, 
wherein the said H en ry  W . D orem us and others w ere com -
plainants and the said, the M ayo r and A lderm en o f the C ity  
of Paterson w as defendant, in this respect, to w it, that the 
said order orders that the dem urrer filed in the said cause by 
the said defendant be overruled  w ith  costs, and that .the de-
fendant answ er the com plainants’ bill w ithin tw en ty days, 
and that i f  the said defendant fails so to- do the defendants’ 
bill be taken as confessed against the said defendant. A n d  
your petitioner hum bly appeals from  the w hole o f the said 
order upon the ground that the same is erroneous, fo r that 
the said dem urrer w as good and sufficient and should have 
been allow ed and ordered to stand, and that the com plain-
ants should have been ordered to pay to the said defendant 
its costs o f the said dem urrer to be taxed. Y o u r  petitioner 
therefore prays that the said order o f the said Chancellor 
m ay be reversed, set aside and fo r nothing holden, and that 
your petitioner m ay h ave such re lie f in the prem ises as to 

this honorable court shall seem meet.

M I C H A E L  D U N N ,
Solictor for and of counsel with the appellant.



2

N E W  J E R S E Y  C O U R T  O F  E R R O R S  A N D  A P P E A L S . 

B etw een

H E N R Y  W . D O R E M U S  et als.,

T h e  answ er o f the above nam ed respondents to the petition 
o f appeal o f the above nam ed appellant.

2o A n d  these respondents, not ackn ow led gin g all or any ol 
the m atters, w hich in the said petition o f appeal are con-
tained, to be true, fo r answ er thereto, nevertheless, say and 
adm it, that an order w as, on the tw entieth day o f September, 
in the year nineteen hundred and tw o, m ade and entered in 
the C ou rt o f  C hancery by his H onor, W illiam  J. M agie, 
Chancellor o f the State o f  N e w  Jersey, in the cause fo r that 
purpose m entioned in the said petition, as is therein stated; 
but as to  the substance and form  thereof, these respondents 
p ray to refer  thereto w hen the same shall be produced. And 

3q  these respondents are advised and believe that the said order 
is agreeable to equity, and they p ray  that the sam e m ay be 
affirmed, w ith  costs to be ad ju dged  to these respondents.

10

T H E  M A Y O R  A N D  A L D E R M E N  

O F  T H E  C I T Y  O F  P A T E R S O N .

Respondents.

and

Appellant.

Answer to Petition 

of Appeal.

L I N D A B U R Y , D E P U E  &  F A L K S ,  
Solicitors for and of Counsel with the Respondents.
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I N C H A N C E R Y O F N E W J E R S E Y.

B et w e e n

H E N R Y W, D O R E M U S, et als.,  
C o m pl ai n a nt s.

a n d
O n Bill, et c.

1 0

T H E M A Y O R A N D A L D E R M E N l N ot k e °f  A P Pe al  
O F T H E C I T Y O F P A T E R S O N, )

T h e d ef e n d a nt h er e b y a p p e al s f r o m a n or d er m a d e i n t h e 
a b o v e st at e d c a u s e o n t h e t w e nti et h d a y of S e pt e m b er, ni n e-
t e e n h u n dr e d a n d t w o, o v e r r uli n g t h e d e m urr er fil e d t h er ei n  2 0 
b y t h e s ai d d ef e n d a nt, a n d f r o m t h e w h ol e a n d e v e r y p art 
t h er e of, t o t h e C o u rt of E r r o r s a n d A p p e al s i n t h e l a st r e s ort 

i n all c a us es.
D at e d S e pt e m b er 3 0t h, 1 9 0 2.

I c o n c ei v e t h er e i s g o o d c a u s e f o r a p p e al i n t h e a b o v e 
st at e d c a us e.

D ef e n d a nt.

M I C H A E L D U N N, 
S oli cit o r of D ef e n d a nt.

G E O. S. H I L T O N, 
O f C o u ns el.

3 0

G E O. S. H I L T O N, 
Of C o u n s el wit h D ef e n d a nt s.
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IN  C H A N C E R Y  O F  N E W  J E R S E Y .

To His Honor, William J. Magie, Chancellor of the State of
New Jersey:
H um bly com plaining, show  unto you r H onor, your 

orators, H en ry  W . D orem us, P eter A lye a , G eorge G. V an 
10 R iper, E d o  V . Cadm us, C ornelius D . Cadm us, R ichard  V an 

R iper, E d o  V a n  R iper, F red erick  H . Gelderm an, W illiam  P. 
V reelan d, R ichard  H . H oitsm an, A lb ert A . O utw ater, 
R ich ard  O utw ater, E liza  O utw ater, P eter H . Dorem us, 
M ary  A . V a n  Saun and Jacob H . V a n  Saun, her hus-
band, P aulina W elm ert, and M arth a A . P hillips and Sam -
uel P hillips, her husband, all o f  D undee L ake, in the town-
ship o f Saddle R iver, in the county o f B ergen  and State of 
N ew  Jersey ; P assaic B rick  Com pany, a corporation created 
and existin g  under the law s o f the State o f N e w  Jersey, 

20 H en ry  K ip , E uphem ia K ip , A n n ie M erselis and John E. 
M erselis, her husband, G ertrude C. W in slo w , w id ow  of 
B en jam in Stew art W in slo w , deceased, John K ip , Garret 
T erh u n e and W illiam  A . H opson, o f the city  o f P aterson, in 
the county o f P assaic, and State o f N e w  Jersey; D avid 
M iller o f  the city  o f  P assaic, in the county o f P assaic and 
State o f N e w  J ersey ; P eter P . V a n  B ussum , a lunatic, by 
P eter J. K ip p , o f  C lifton , in the county o f P assaic and State 
o f N ew  Jersey, his guardian ; M arg aret K ip p  and P eter J. 
K ipp, her husband, John H . M erselis, E d w in  M erselis and 

30 Scatto C. N ash, o f  the tow nship o f A cq uackanonk, in the 
county o f P assaic and State o f N ew  J ersey ; D undee Land 
and W a te r  P o w er Com pany, B otan y W orsted  M ills, T h e  A l-
gonquin Com pany, D undee W oolen  Com pany, A n d rew  M c-
L ean  Com pany, W orth en  & A ld rich  Com pany, U nited 
States F in ish in g Com pany, and P assaic W oolen  Com pany, 
corporations created and existin g  under the law s o f the State 

o f N e w  Jersey.

i .  T h a t you r orator, H en ry  W . D orem us, is and fo r m any 

40 years last past has been seized in fee o f a tract o f land at
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Dundee Lake aforesaid, in the said township of Saddle 
River, in the county of Bergen and State of New Jersey, con-
taining about seventy-five acres, having a frontage of about 
six hundred feet on the Passaic River, bounded on the west 
by the Passaic River, on the north by lands formerly of 
Joseph Burrows, deceased, on the east by lands of Samuel 
Van Belinda, and on the south by lands of Richard Van 
Riper, together with the dwelling house, barn, carriage 
house and outbuildings standing thereon.

2. That your orator, Peter Alyea, is and since the year 
eighteen hundred and eighty-eight has been seized in fee of a 
tract of land at Dundee Lake aforesaid, situate on the east 
side of the Passaic River, having a frontage of three hundred 
feet on the said river and bounded on the north by lands of 
George G. Van Riper and others, on the east by lands of 
Henry Leswing, on the south by lands of the estate of Joseph 
Burrows, deceased, and on the west by the Passaic River, 
together with the dwelling house, barn, wagon house, sheds 
and other buildings situated thereon.

3. That your orator, George C. Van Riper, is and for 
many years last past has been seized in fee of a tract of land, 
containing about fifty acres, on the east side of the Passaic 
River at Dundee Lake aforesaid, having a frontage of about 
seven hundred feet on the said river and bounded on the 
north by lands of Hartman Van Riper and others, on the 
east by lands of David Watson and others, on the south 
by lands of Peter Alyea, and on the west by the Passaic 
River, together with the dwelling house, barn, hay house, 
carriage house, wind-mill, tank, ice houses and outbuildings 
standing thereon.

4. That your orators, John H. Merselis and Edwin 
Merselis, are and for many years last past have been seized in 
fee, as tenants in common, of a tract of land containing 
about twenty-six acres, situate on the west side of the Passaic 
River in the said township of Acquackanonk, having a front-
age of about six hundred and thirty feet on the said river and 
bounded on the north by lands of Charles Currie, on the east
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by the P assaic R iver, on the south b y lands o f W illiam  B. 
M erselis and Stephen M erselis, and on the w est by Lakeview  
avenue, together w ith  the d w ellin g house, barns and other 

buildings situated thereon.

5. T h a t your orators, E d o  V . Cadm us and C ornelius D. 
Cadm us, are and for m any years last past have been seized in 
fee, as tenants in com mon, o f  a tract o f land containing one 
hundred acres, situate on the east side o f the P assaic R iver at

10 D undee L a k e  aforesaid , h avin g  a fron tage o f five hundred 
feet on the east side o f the said river, and bounded on the 
north by lands o f R ichard  V a n  R iper, on the east b y  lands of 
John Schroeder and G eorge H ubschm idt, on the south by 
lands o f M atthias W a lk e r  and H erm an H illm an and on the 
w est by the P assaic R iver, together w ith  the d w ellin g house, 
barn and outbuildings standing thereon.

6. T h a t you r orator, R ich ard  V a n  R iper, is and fo r about 
tw en ty-five years last past has been seized in fee o f a tract of

20 land situate on the east side o f the P assaic R iv er  at Dundee 
L a k e  aforesaid , containing about sixty-five acres o f  land and 
h avin g  a fron tage o f about, seven hundred feet on said river, 
w hich said lands are bounded on the north b y  lands o f H enry 
W . D orem us and A lon zo  M iller, on the east by= other lands of 
the said H en ry  W . D orem us, on the south by lands o f Cor-
nelius C adm us and E d o V . Cadm us, and on the w est by the 
P assaic R iver, together w ith  the d w ellin g house, barn and 

other outbuildings thereon.

30 7, That your orator, Edo Van Riper, is and for many
vears last past has been seized in fee of a tract of land con-
taining about twenty-five acres, situate on the east side of the 
Passaic River at DundeeLake aforesaid, which said lands are 
bounded on the west by the Passaic River, on the north by 
lands of Leonard Van Derbeck, the Market street road and 
lands of Henry Docherty, on the east by lands of George G. 
Van Riper and Jacob Cooper, and on the south by lands of 
George G. Van Riper and the said Passaic River, together 
with the dwelling house, barn, carriage houses, ice houses

40 and outbuildings situated thereon.
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8. That your orator, Frederick H. Gelderman, is and for 
over sixteen years last past has been seized in fee of a tract of 
land on the east side of the Passaic River at Dundee Lake 
aforesaid, containing twenty acres of land, having a frontage 
of four hundred feet on the said river and bounded on the 
north by lands of William H. Doremus, on the east and 
south by lands of William Barbour and on the west by the 
Passaic River, together with the dwelling house, barn, out-
houses, ice houses and other buildings thereon.

o._That your orator, William P. Vreeland, is and for
seven years last past has been seized in fee of a tract of land 
on the east side of the Passaic. River at Dundee Lake afore-
said, containing about seventy-five acres, having a frontage 
of about six hundred feet on the said river, and bounded on 
the north by lands of Peter H. Doremus, on the east by lands 
of Frances Somers, on the south by lands of Mary A. Van 
Saun and on the west by the Passaic River, together with the 
dwelling house, barn, carriage house and other buildings 
thereon.

10. That your orator, Richard H. Hoitsman, is and for 
over ten years last past has been seized in fee of a tract of 
land on the east side of the Passaic River, at Dundee Lake 
aforesaid, containing about thirty-eight acres of land, having 
a frontage of about eight hundred feet on the said river and 
bounded on the north by lands of Paulina Wehnert, on the 
east by lands of Hartman Van Riper, on the south by lands 
of John R. See and others, and on the west by the Passaic 
River, together with the dwelling house, barn, carriage 
house and other buildings thereon.

11. That your orators, Albert A. Outwater and Rich-
ard Cutwater, are and for thirty years last past have been 
seized in fee as tenants in common of a tract of land at 
Columbus Heights, in Saddle River Township, Bergen 
County, New Jersey, containing about seventy acres of land, 
having a frontage of about six hundred feet on the Passaic 
River, and bounded on the north by lands formerly of John 
I. Berdan, deceased, on the east by lands of John E. Manson
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and by B ass B rook, on the w est by lands o f  John Sikkema 
and others and on the south by the P assaic R iver, together 
w ith  the tw o dw ellin g  houses, barn, carriage house, cow 
shed and other buildings thereon, subject to a life  estate 
therein in you r oratrix , K liza  O utw ater, w ho is possessed of 
such life  estate.

12. T h a t you r orator, P eter H . D orem us, is and for 
m any years last past has been seized in fee o f  a tract o f  land

10 Ŝ ua -̂e 0n east side o f the P assaic R iv er  at D undee Take 
aforesaid , containing seventy-five acres, h avin g  a frontage 
o f about six  hundred feet on the said river, and bounded on 
the north by lands o f  W illiam  B arbour, on the east by lands 
o f F ran ces Som m ers, on the south by lands o f  W illiam  P. 
V reelan d  and on the w est by the P assaic R iver, together 
w ith the d w ellin g house, barn, carriage houses, corn cribs, 
chicken house and other buildings situated thereon.

13. T h a t yo u r o ratrix , M a ry  A . V a n  Saun, w ife  of 
you r orator, Jacob H . V a n  Saun, is and fo r m ore than six-

20 teen years last past has been seized in fee o f  a tract o f land 
containing about seventy-three acres, situate on the east side 
o f the P assaic R iv er  at S p rin g  V a lley , in the T ow n ship  of 
Saddle R iver and C ounty o f B ergen  aforesaid , h avin g  a 
fron tage o f about six  hundred feet on the said river and 
bounded on the north by lands o f W illiam  P . V reeland, on 
the east by lands o f Fran ces Som m ers and others, on the 
south by lands o f P au lin a W ehnert, and on the w est b y  the 
P assaic R iver, together w ith the dw ellin g  house, barn, ice 
houses, corn cribs and other buildings situated thereon 

30
14. T h a t vou r o rattrix , P au lin a W ehnert, is and for 

about six  years last past has been seized in fee o f  a tract 
o f  land containing about fifty  acres, situate on the east side 
o f the P assaic R iver, in the said T ow n sh ip  o f  Saddle R iver, 
h avin g  a fro n tage o f about fifty  feet on the said Passaic 
R iv er  and bounded on the north by lands o f M a ry  A . V an  
Saun, on the east by the E rie  Sh ort Cut, on the south by 
H irch m an ’s farm  and on the w est by the P assaic R iver, to-
geth er w ith the d w ellin g house, barn, carriage house and

40 outbuildings located thereon.
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15* That your oratrix, Margaret Kipp, wife of your 
orator, Peter J. Kipp, is and for many years last past has been 
seized in fee of a tract of land, containing about three acres, 
on the east side of the Passaic River, in the said Township of 
Saddle River, fronting on the said Passaic River and bound-
ed on the north and east by lands of the Van Bussum estate, 
on the south by lands of the National Brick & Terra Cotta 
Company, and on the west by the Passaic River.

16. That your oratrix, Martha A. Phillips, wife of your 
orator, Samuel Phillips, is and for about ten years last past 
has been seized in fee of a tract' of land containing about 
thirty-three acres, on the east side of the Passaic River at 
Dundeed Lake aforesaid, having a frontage of about six 
hundred and fifty feet on the said river, bounded on then orth 
by lands of Henry Hillman, on the east by lands of the Pas-
saic Brick Company, on the south by lands of Peter Van 
Bussum, and on the west by the Passaic River, together with 
the farm house, barn and outbuildings thereon.

17. That your orator, Passaic Brick Company, is and 
for several years last past has been seized in fee of a tract 
of land containing about sixty-five acres, situate on the east 
side of the Passaic River at Dundee Lake aforesaid, having 
a frontage of about five hundred feet on the Passaic River, 
and bounded on the north by lands of Peter Van Bussum, on 
the east by other lands of your said orator, on the south 
by lands belonging to the estate of Banta, deceased, and on 
the west by the Passaic River, together with the dwelling 
house, barn and outbuildings situated thereon.

18. That your orators, Henry Kip, Euphemia Kip, Annie 
Merselis, wife of your orator, John E. Merselis, Gertrude 
C. Winslow, widow of Benjamin S. Winslow, deceased, and 
John Kip, are and for many years last past have been seized 
in fee as tenants in common of a tract of land containing 
about forty acres, situate on the west side of the Passaic 
River, in the Township of Acquackanonk, in the County of 
Passaic and State of New Jersey, having a frontage of 
about five hundred feet on the said Passaic River, and bound-
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ed on the east by the Passaic River, on the south by lands 
formerly of James Simmons, on the west by Lakeview 
avenue, and on the north by Crooks avenue, together with the 
dwelling houses, barn and other buildings situated thereon.

19. That your orator, David Miller, is and for thirty 
years last past has been seized in fee of a tract of land with-
in the city limits of the said City of Paterson containing 
about two acres and having a frontage of about two hundred

10 feet on the Passaic River, which said lands are bounded on 
the north and west by lands of the Cedar Lawn Cemetery 
Company, on the south by Crooks avenue and lands occupied 
by the H. M. A. A. Boat Club and on the east by the Passaic 
River, together with the dwelling house, stable and out-
buildings situated thereon.

20. That your orator, Garrett Terhune, is and for about 
two years last past has been seized in fee, by devise, of a tract 
of land containing about ten acres, situate on the west side 
of the Passaic River in the said City of Paterson, fronting on

^  the said river and bounded on the north by lands of Doherty 
& Wadsworth, on the east by the Passaic River, on the south 
by lands of C. Howard Parmly, and on the west by Lake- 
view avenue, together with the dwelling house and barn situ-
ated thereon.

21. That your orator, William A. Hopson, is and for the 
last sixteen years has been seized in fee of a tract of land 
situate on the west side of the Passaic River in the City of 
Paterson, at the corner of Water street and Hamburgh

30 avenue, which, said lands have a frontage of seventy feet on 
Water street, about one hundred feet on Hamburgh avenue 
and fifty-five feet on the Passaic River, together with the 
house and buildings thereon.

22. That your orator, Peter P. Van Bussum, is and for 
many years last past has been seized in fee of a tract of land 
on the east side of the Passaic River at Dundee Lake afore-
said, containing about one hundred and thirty-seven acres, 
having a frontage of about one thousand feet on the said

40 river, and bounded on the north by lands of Martha A. Phil-
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lips, on the east by lands o f D a vid  H . M eyers, on the south 
by lands o f the P assaic B rick  Com pany, and on the w est by 
the Passaic R iver, together w ith the dw ellin g house, barn, 
carriage house, g ran ary, cattle shed and outbuildings situated 
thereon.

23. T h at y o u r orator, Scatto  C. N ash, is and fo r over 
twelve years last past has been seized in fee o f a tract o f 
land containing about tw en ty  acres, situate on the w est side 
o f the P assaic R iv er  in the T ow n sh ip  o f A cquackanonk, in 
the County o f P assaic, and State o f N ew  Jersey, h avin g  a 
frontage o f seventeen hundred and fifty  feet on the said 
river, and bounded on the east by the P assaic R iver, on the 
south by lands o f R ichard  P . K ip p  and others, on the w est 
by lands o f W illiam  B. M erselis and Cornelius D . V reeland  
and on the north by other lands o f the said W illiam  B. M er-
selis, together w ith the d w ellin g house, green houses and 
other buildings situated thereon.

24. T h a t at and during all the tim e hereinafter mentioned 
and during all the time you r said orators have ow ned or pos-
sessed their said respective lands hereinabove described, and 
have possessed or been entitled to the property rights herein-
after set forth, and from  tim e im m em orial, the P assaic R iver 
has been and now  is a natural stream  o f w ater and w ater 
course, flow ing from  its source above the C ity  o f  Paterson, 
a municipal corporation located in the C ounty o f P assaic 
and State o f  N e w  Jersey, through the said C ity  o f Paterson 
and other portions o f P assaic, B ergen, E ssex , and H udson 
Counties, in said State o f N ew  Jersey, by, through and be-
yond the said respective lands and properties o f your said 
orators, to its outlet in N e w a rk  B ay, in said State o f N ew  
Jersey; that the said river and the w ater th ereof and the 
use thereof have been o f g reat value to your said orators and 
their predecessors in title, and you r said orators and their 
predecessors in title have erected valuable d w ellin g houses, 
ice houses, and other buildings upon their said respective 
lands, and have valuable farm s and build ing lots, privileges, 
franchises and property rights upon and along the said P a s-
saic R iver, and in and to the w ater thereof and the use
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th ereo f; that the respective lands o f  yo u r said orators are 
all situated on the said P assaic R iver, w h olly  or in part below 
the said C ity  o f  P aterson and w h olly  above the point where 
the tide ebbs and flows in the said r iv e r ; that the said P as-
saic R iv e r  at and above the said respective lands o f your 
said orators is a private stream  or w ater cou rse; that by 
virtue o f you r said orators’ ow nership or possession o f their 
said respective lands, you r said orators have title or posses-
sion to the bed o f the said stream  to the m iddle thereof, 

10 subject only to the rig h t o f  the State to regulate navigation 
so fa r  as the said stream  m ay be navigable, and have also a 
property rig h t in the w ater flow in g along and over their said 
respective lands, w hich cannot be im paired except b y  the 
law fu l use o f  the said w aters by riparian ow ners h igher up 
the said stream, and that you r said orators are and each of 
them  is well entitled to the natural flow o f  the said river and 
the w ater th ereof th rou gh  its said course and the use 
and enjoym ent th ereof in its natural, pure, whole-
some and drinkable condition, uncontam inated and uncor- 

20 rupted by any foreign , in jurious, noxious or filthy substance 
or substances, as the said w aters have flow ed in the said river 
from  time im m em orial, and that the said P assaic R iv er  and 
the w ater therein, prior to the com m ission o f the w ro n gs and 

' . in juries hereinafter set forth, w ere at all tim es o f the year
pure, clear and free from  contam ination and corruption, and 
that the said w ater w as potable and useable fo r all domestic 
and m an u factu rin g purposes and very  valuable fo r said and 
other purposes, and that such w ater supply from  such river 
w as econom ical, available and u n failin g  and abundant to a 

30 g reat and unusual degree and o f g reat value.

25. T h a t you r said orators as such riparian ow ners were 
and are also entitled to the rights o f fishing and bathing in 
and n a v ig a tin g  the said river and cuttin g  and h arvestin g  ice 
thereon, and to the use thereof fo r. drinking, m anufacturing 
and dom estic purposes, and that said rights cannot and in 
justice o ugh t not to be destroyed, abridged, interfered with 
or restrained in any w a y , and that you r said orators and 
their respective predecessors in title h ave from  tim e imme- 

40 m orial exercised  and been entitled to such rights, w hich are
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and ever have been common law rights of your said orators, 
or their predecessors in title as such riparian owners, 
and paramount to the rights of anyxand all persons whatso-
ever, and to all other rights, privileges, or franchises in the 
said river or the water thereof.

26. And your said orators further show that ever since 
the year eighteen hundred and ninety-five the said Passaic 
River for the whole course thereof, from the City of Paterson 
to and below the respective lands of your said orators, and 
the waters thereof, have been rendered foul, polluted and 
corrupt, and have become and remain noisome, noxious, im-
pure, unwholesome, offensive and filthy, and wholly unfit for 
the use of your said orators, residents and also riparian own-
ers along said river, and wholly unfit for drinking, bathing, 
fishing, the watering of stock, the gathering and use of the 
ice formed thereon, and other domestic purposes, and for 
manufacturing purposes, by the wrongs and injuries here-
inafter set forth, and that such pollution is far greater than 
would result or has resulted from the natural or reasonable 
use of the said river and the waters thereof by the owners 
of riparian lands along the said river above the lands of your 
said orators, or from surface drainage or the percolation of 
offensive rr after through the soil into the said river.

27. That the Mayor and Aldermen of the City of Pater-
son is a public municipal corporation of the County of Pas-
saic, in this State, and has a population of over one hundred 
thousand inhabitants, and is located on the banks of the 
Passaic River above the lands, property and residences of 
your said orators, respectively, hereinbefore described; that 
the said the Mayor and Aldermen of the City of Paterson 
in or about the year eighteen hundred and ninety began to 
unlawfully cause to be discharged from its sewers and to 
flow into said river above the respective properties of your 
said orators, large quantities of acids, impure substances, 
waste matter, sewage, contents of privies, cesspools and sew-
ers; that the said city has since the year last aforesaid con-
tinued to unlawfully cause the said foul and noxious matters 
to be discharged into the said river in considerably increasing
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quantities, and still continues and threatens to continue to 
discharge such foul and noxious matters into the said river 
in increasing quantities that the said matter is and has all 
been discharged by the said city into the said river above the 
respective lands of your said orators, and is carried by the 
flow of the said river upon and over the lands of your said 
orators and thereby renders the water of said river at the 
properties of your said orators, noxious and unclean.

10 28. And your said orators further show that the sewerage
system of the City of Paterson is built on the following plan: 
That part of the said city which stands on the left bank of 
the river is divided into five sewerage areas, the first of 
which is not yet provided with sewers ; the remaining four 
areas have their sewer outlets into the Passaic River, and the 
uppermost of these outlets is located in the “Quarry,” a short 
distance below the falls, and the lowest at Bergen street in 
the said city. That part of the city which stands on the right 
bank of the river is divided into fourteen sewerage areas, the

20 fir st of which is above the Passaic Falls and is not yet pro-
vided with any sewers, and the next six drain into the Pas-
saic River through eight outlets, the uppermost of which is 
located at Prospect street. The eighth area (following down 
the river) is not provided with sewers, and the next three 
have four outlets. The twelfth area is not yet sewered, and 
the thirteenth and fourteenth have one outlet each, the last 
having its outlet into the Passaic River at Market street, 
within the city limits under the Market street bridge. The 
Market street sewer is a trunk brick sewer eight feet in diam-

30 eter running up the center of Market street and until it 
reaches Vreeland avenue, a distance of about one thousand 
feet, and thence northerly along Vreeland avenue, a distance 
of about a quarter of a mile, and thence westerly about at 
right angles with Vreeland avenue a distance of about a 
mile, crossing Market street again and thence along various 
streets to Clay street. The total number of sewer outlets in 
the said city is twenty-two, eight on the left bank and four-
teen on the right bank of the said river, and four of the 
said sewerage areas are not yet provided with sewers. The

40 total amount of sewage discharged into the river from the
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said sewers is over seventeen million gallons a day. The 
said sewage so drained or cause to be drained by the City of 
Paterson into the Passaic River above the lands of your said 
orators, consists of great quantities of waste matter, contents 
of privies, cesspools, excrement and other noxious and cor-
rupt material and substances, both solid and liquid, and the 
same is so discharged by the City of Paterson into the waters 
of the Passaic River without any effort on the part of the 
Mayor and Aldermen of the City of Paterson to prevent the 
injuries resulting to your said orators therefrom. The said 
river and the banks thereof in front of and upon the re-
spective pi operties of your said orators have been partly filled 
and covered with filth and sewage matter, and the said lands, 
farms, residences, buildings, water supplies, plants, ice houses 
and appurtenances, have been thereby greatly impaired in 
value, and will be destroyed and become of no value if the 
saidCity of Paterson continues to discharge its said sewage 
into the said river as aforesaid. These discharges are wholly 
above the respective lands and properties of your said orators 
and are sufficient in quantity and of such a character as to 
discolor and impregnate the whole of said river and the 
water thereof and to make the said water of a dark color and 
of an offensive smell and unfit to drink or use for domestic 
or manufacturing purposes and to deprive your said orators 
of the use of the waters of the said river and of the enjoy-
ment and exercise of their privileges and paramount rights 
therein as riparian owners. The air upon the lands of your 
said orators in the neighborhool of the said river has been 
polluted, corrupted and poisoned by the said sewage, and 
your said orators, their families, servants and employes have 
been injuriously exposed to noxious and unhealthy odors 
arising from the said impure condition of the waters of said 
river, and thereby the health of your said orators, their fam-
ilies, servants afid employes has been injured. Your said 
orators are also unable to use or enjoy their common law and 
paramount rights of fishing and bathing in the said river and 
navigating the same, and are unable to use the said waters 
for drinking, domestic, manufacturing and other usual and 
necessary purposes, and are unable to sell or use ice cut on 
the said river for any purpose, and are unable to use or dis-
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pose of their said residences and properties.

29. And your orators further charge that the Mayor and 
Aldermen of the City of Paterson have no power or authority 
to collect the sewage of the said city into its said sewers and 
discharge such sewage into the waters of the Passaic River 
above the riparian lands of your orators without first obtain-
ing the consent of your orators thereto or making compensa-
tion to your orators therefor, and that your orators are en-

ld titled to the flow of the water through the said river, in its 
natural state, free from such corruption or impurity, and that 
your orators have a property in the said river as it flows, as 
above described; and that it is one of the essential elements 
of their said property in the said river that’the Waters thereof 
should be pure and wholesome, and free from any contami-
nation by reason of any sewage discharged from any house 
or building, place or places in the City of Paterson, and that 
your orators can only be deprived of this right of property 
in the said river by their own consent or by lawful condem- 

20 nation and proper compensation paid therefor, and that the 
Mayor and Aldermen of the City of Paterson have not by 
condemnation or by agreement with your orators or any of 
them, or their predecessors in title, obtained the right to con-
struct sewers which will empty into said river, and have not 
obtained the right in any way whatever to pollute the said 
river or in any way to deprive your orators of their said 
property in said river.

30. That your orator, the Dundee Water Power & Land 
30 Company, was incorporated under the name of the Dundee

Manufacturing Company by a special act of the Legislature 
of the State of New Jersey, entitled “An Act to incorporate 
the Dundee Manufacturing Company in the County of Ber-
gen,” approved March fifteenth, eighteen hundred and thirty- 
two ; that it was among other things provided in and by the 
second section of that act, that the said company might, for 
the purpose of manufacturing iron, cotton, wool and other 
articles, the manufacture of which was not prohibited by the 
laws of this State, buy, rent and hold such lands, tenements 

40 and water power in the said County of Bergen, or otherwise
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to seize or become possessed of, and hold or convey, any 
real or personal estate, as might be necessary and useful for 
the purposes aforesaid, and the same might sell, let or other-
wise dispose of, as they should deem proper; that by a sup-
plement to the said last mentioned act passed February eigh-
teenth, eighteen hundred and thirty-three, it was among 
other things provided that the said company, for the pur-
poses mentioned in the second section of the act to which it 
was as upplement, might buy, rent, take and hold, or other-
wise seize and become possessed of and hold all such lands, 10 
tenements and water power, and other real and personal es-
tate, in the . County of Essex, as might be necessary and 
useful for the purposes aforesaid, and the same might con-
vey, sell, let or otherwise dispose of as they should deem 
proper; that in a further supplement to the said act approved 
March eighteenth, eighteen hundred and sixty-four, it was 
recited that where as the said company had theretofore issued 
their bonds for the aggregate sum of one hundred thousand 
dollars with interest, and had sold and disposed of the same 
and secured the payment of the principal and interest of 20
said bonds by a mortgage upon the whole of its property, 
franchises and chartered rights as authorized by an act of 
the Legislature approved March fourteenth, eighteen hun-
dred and sixty-one, and entitled “A further supplement to 
an act entitled ‘An act to incorporate the Dundee Manufac-
turing Company, in the County of Bergen/’ passed the fif-
teenth day of March, eighteen hundred and thirty-two f  that 
the said mortgage had been foreclosed in the Court of 
Chancery of this State, and the said property with its appur-
tenances, franchises and chartered rights, in said mortgage, 30 
contained, had been, by decree of said court, ordered to be 
sold for the payment and satisfaction of the principal and 
interest of said mortgage bonds to the several holders thereof, 
and that in case of sale under said decree and the execution 
issued thereon, it was proper and desirable that the said 
property rights and franchises should vest in the purchasers 
and they be enabled to reorganize and become a new body 
politic and corporate; but that doubts had arisen whether 
they could so reorganize under "the act entitled “An act con-
cerning the sale of railroads, canals, turnpikes and plank 40
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roads,” approved March fifteenth, eighteen hundred and 
fifty-eight, without an enabling act for that purpose, and by 
which said last mentioned supplement, it was among other 
things enacted that whenever the said property, franchises 
and chartered rights of the Dundee Manufacturing Company 
should be duly sold and conveyed, under and by virtue of the 
decree of the Court of Chancery  ̂ and the execution thereon, 
recited in the preamble of the said act, it should and might 
be lawful for the purchaser or purchasers thereof to reorgan- 

10 ize and become a new body politic and corporate, in fact and 
in law, in the mode and manner prescribed in and according 
to the terms and stipulations of the said act entitled “An act 
concerning the sale of railroads, canals, turnpikes and plank 
roads,” and should have and enjoy all the powers, rights and 
privileges conferred by, and be subject to the provisos, limi-
tations and conditions contained in said act, except as therein 
otherwise provided, and should thereupon be entitled to and 
have all the rights, privileges and franchises, and be subject 
to all the conditions, limitation and restrictions contained in 

20 the act under which the said the Dundee Manufacturing 
Company was created, and in the supplements thereto so far 
as the same should be in force at the time of such sale and 
conveyance, except as therein otherwise enacted; that after-
wards by a certificate filed in the office of the Secretary of 
State of the State of New Jersey on or about the second day 
of October, eighteen hundred and sixty-eight, under and pur-
suant to the provisions of the said last recited act and the 
said “act concerning the sale of railroads, canals, turnpikes 
and plank roads,” the said purchasers of the said property, 

30 franchises and chartered rights of the said the Dundee Man-
ufacturing Company did reorganize and become a new body 
politic and corporate, in fact and in law, pursuant to the pro-
visions of the said acts; that by a further supplement to the 
said act, approved February fourteenth, eighteen hundred 
and seventy-two, it was among other things enacted that the 
said company should thereafter be known as “The Dundee 
Water Power and Land Company,” and that it should be 
lawful for said company to establish an office in the City of 
New York, if the same should be to its advantage, for the 

40 letting of its powers or the disposal of its lands, or for any
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other purpose; that pursuant to the powers so conferred 
upon it by the Legislature of this State, the said company 
purchased and acquired a large quantity of land and exten-
sive water rights along and upon the banks of the said Pas-
saic River, above the point at which the tide ebbs and flows 
in the said river, which said lands and water rights were 
situate in the said County of Bergen and in that part of the 
County of Essex which is now part of the County of Passaic; 
that for the purposes specified in its charter, and the said sup-
plements thereto, the said company shortly after its incorpor-
ation as aforesaid, erected a dam across the said Passaic 
River at. and opposite a point in what is now the City of 
Passaic, in the said County of Passaic, and above the point 
at which the tide in the said Passaic River ebbs and flows; 
that afterwards and in the year eighteen hundred and fifty- 
eight, the said dam was raised by the said company to a 
height of fourteen feet above the bed of the said river, at 
which height it has ever since been maintained; that the said 
dam has backed up the waters of the said river so as to make 
an artificial pond or lake, commonly known as Dundee Lake, 
about four miles in length and with an average width of 
about five hundred feet; that the said company at or about 
the time of the erection of the said dam, dug a canal or arti-
ficial water way about eighty feet in width, and commonly 
known as the Dundee Canal, through lands then owned by 
the said company, from a point above the said dam for a dis-
tance of about a mile and a half, having outlets or overflows 
into the Passaic River at various points below the said dam; 
that the said company has also erected and has since main-
tained a gate house at the head or inlet of the said canal 
on lands then and still owned by the said company; that 
the said canal is supplied wholly with water drawn from 
the Passaic River, above the said dam and above the point in 
the said river at which the tide ebbs and flows, and is wholly 
below the said City of Pate’rson, on the said river; that pur-
suant to the powers so as aforesaid conferred upon your said 
orator, it has from time to time, in the corporate name of 
your said orator for the time being, made and executed to a 
great number of persons leases perpetually renewable at the 
option of the lessees, for one or more mill powers, which are
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defined in the said leases as the right to draw from the said 
canal eight and one-half cubic feet of water per second, in 
the manner and on the terms in said leases more specifically 
set forth; that annexed hereto and marked “Schedule A” is 
a copy of the usual form of the said leases, and your orators 
pray that the same may be taken as part of this bill of com-
plaint; that under the said leases the said lessees therein 
named respectively and their assigns take and are entitled to 
a valuable property right in the mill powers therein men- 

10 tioned, and not a mere license to draw a certain quantity of 
water from the said river ; that among the said leases are 
those more specifically hereinafter referred to; that besides 
the said so-called mill powers, which are permanent in char-
acter, your said orator has to dispose of, from time to time, 
a great quantity of surplus water, not required to supply the 
said mill powers running into and through the said canal; 
that the rights to the rents reserved in the said leases and the 
reversionary rights of your said orator in the said mill pow-
ers, and the right to sell such surplus water, aré and each 

20 of them is a valuable property right in your said orator; that 
such property rights have been greatly impaired in value 
and in part taken from your said orator, by the said pollu-
tion of the waters of the said river as hereinabove set forth, 
and your orator fears will be entirely destroyed if the said 
pollution is allowed to continue; that your said orator is also 
and for many years last past has been seized in fee of a tract 
of land on the west bank of the Passaic River, in the said 
City of Passaic, containing about one and a half acres of land 
and on which your orator’s said gate house is and has been 

30 located, and also of a strip of land on the west side of the 
said river about nine hundred feet long and two hundred 
and fifty feet wide, and also of a strip of land on the east 
side of the said river in the said Township of Saddle River, 
of the average width of about three hundred feet, and extend-
ing from its said dam to tide water, a distance of about six-
teen hundred feet; and that the value of the said lands of 
your said orator has been greatly depreciated by the said pol-
lution of the said river, and will be entirely destroyed if the 
said pollution is not stopped.

40
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31. That your orator, Botany Worsted Mills, is a corpor-
ation created and existing under the laws of the State of 
New Jersey, and was organized on or about the fourteenth 
day of May, eighteen hundred and eighty-nine, under the 
provisions of the act of the Legislature entitled “An act con-
cerning corporations,” approved April 7, 1875, and the sev-
eral amendments thereof and supplements thereto; that 
among the objects for which your said orator was incorpor-
ated are the manufacture and sale of worsted and woolen 
goods; that soon after its said incorporation, it purchased 
and now owns in fee a tract of about thirty acres of land in 
the said City of Passaic, in the County of Passaic, and State 
of New Jersey, bounded on the north by President street. 
Barbour avenue and Highland avenue, on the east by the said 
Dundee Canal, on the south by Mattimore street, and on the 
west by Dayton avenue; that after such purchase your said 
orator erected on said lands a large factory for the purpose of 
manufacturing worsted and woolen goods; that your said 
orator has since acquired additional lands and enlarged its 
said plant, and since early in the year eighteen hundred and 
ninety, has been engaged at the place aforesaid in the manu-
facture of worsted and woolen goods for the purpose of sale; 
that on or about the ninth day of May, eighteen hundred and 
eighty-nine, your said orator leased one mill power of water 
from the said Dundee Water Power and Land Company un-
der its form of perpetual lease hereinbefore referred to, under 
which your said orator has been and still is entitled to receive 
eight and one-half cubic feet of water per second for an an-
nual rental of seven hundred dollars reserved in the said 
lease; that your said orator’s said plant is and always has 
been operated and was intended to be operated by steam, and 
that the said water was leased by your said orator, not for the 
purpose of power, but for scouring, washing, condensing 
and dyeing raw material and fabrics in the conduct of your 
said orator’s said manufacturing business; that your said 
orator used the said water for the said purposes from the 
making of the said lease until the year eighteen hundred and 
ninety-two ; that at first it was pure enough to use for all 
these purposes without filtering, but soon began to show evi-
dences of pollution, and by eighteen hundred and ninety-two
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became unfit for scouring, rinsing and dyeing; that your said 
orator was compelled to erect and did erect and has since 
maintained and operated, at large cost, a filter plant in order 
to counteract, so far as possible, the effect of the said pollu-
tion upon the said water, and has also been obliged to sink 
and has sunk a number of driven wells, and erected tanks, 
pumping machinery and other machinery in connection there-
with, and has since maintained and operated the same, at 
large expense, in order to obtain water with which to carry 

10 on its said manufacture; that your said orator, by the making 
of the said lease, acquired a valuable property right in sc 
much of the said water of the Passaic River flowing through 
the said Dundee Canal as your said orator was entitled tc 
have and receive under the said lease, but that by reason of 
the said pollution of the said river hereinbefore mentioned., 
the value of this property right of your said orator has been 
greatly diminished and impaired by the said wrongful acts of 
the said Mayor and Aldermen of the said City of Paterson, 
and will, your said orator fears, become entirely destroyed 

20 and not only valueless, but a heavy financial burden to your 
said orator if the said pollution of the said Passaic River is 
not soon stopped.

32. That your orator, The Algonquin Company, is a cor-
poration created and existing under the laws of the State of 
New Jersey, and was organized on or about the thirteenth 
day of July, eighteen hundred and eighty-nine, under the pro-
visions of the act of the Legislature of the said State of New 
Jersey, entitled, “An Act concerning Corporations,” ap- 

30 proved April 7, 1875, and the several acts supplementary 
thereto and amendatory thereof; that among the objects for 
whic.h your said orator was incorporated are the manufac-
ture and sale of cotton warp woolens; that on or about the 
second day of January, eighteen hundred and ninety-two: 
your said orator leased from the Dundee Water Power and 
Land Company a tract of land in the said City of Passaic, 
bounded on the north by Passaic street, on the east by Canal 
street, on the south by property then occupied by the Reid & 
Barry Company, and on the west by lands fronting on Co-
lumbia avenue, together with seventy-five horse power to be
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furnished as in the said lease specified, at an annual rental of 
forty-six hundred and eighty dollars; that the said term com-
menced on the first day of January, eighteen hundred and 
ninety-two, and was to continue for five years; that under the 
terms of the said lease, your orator had an option to renew 
the same for a further period of five years at the expiration 
of the said term, which said option has been exercised by 
your said orator; that in and by the said lease it was cove-
nanted and agreed by the said The Dundee Water Power 
and Land Company that it would furnish to your said orator 10 
the necessary water for scouring and dyeing the wool; and 
for use in your said orator’s fulling mills and presses; that 
the said Dundee Canal runs about forty feet from the said 
demised premises and on the opposite side of Canal street 
therefrom; that at the time of the making of the said lease it 
was contemplated that said water should be furnished to you' 
said orator from the said Dundee Canal, and it has been and 
is still so furnished; that at the time of the making of the 
said lease, the said water was sufficiently pure to be available 
to your said orator for the purposes aforesaid, and by virtue 20 
of the said lease, your said orator acquired not merely a li-
cense to take water-from the said canal, but a valuable prop-
erty right in the said water to the extent specified in the said 
lease; that by reason of the said pollution of the said waters 
of the Passaic River by the said the Mayor and Aldermen of 
the City of Paterson, the said valuable property right of your 
said orator has been greatly impaired in value, and your said 
orator fears will be entirely destroyed unless the said pollu-
tion is stopped; that the water in the said river and canal ha: 
become so impure and polluted that your said orator has been 30 
obliged to erect, and has erected and maintains and oper-
ates, at a large expense, a plant for the Alteration of the said 
water; that your said orator is and for some time past has 
been unable to use the said water for dyeing unless it has 
been filtered, and cannot make in its said business any fabrics 
that are light in color, but is obliged to restrict its production 
to fabrics of the darker colors because of the foul and impure 
character of the water, even after it has been filtered; and 
that frequently the impurities in the said water, both before 
and after the erection of the said filter plant, have been de-
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strayed, in whole or in part, large quantities of the manufac-
tured product of your said orator.
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33. That your orator, Dundee Woolen Company, is a 
corporation created and existing under the laws of the State 
of New Jersey, and was organized on or about the twentieth 
day of October, eighteen hundred and eighty-four, under the 
provisions of the said act of the Legislature of the State of 
New Jersey, entitled “An Act concerning corporations,” ap-
proved April 7, 1875, and the several acts supplemental there-
to and amendatory thereof; that among the objects for which 
your said orator was incorporated are the manufacture and 
sale of woolen goods; that in order to carry out the said ob-
jects for which your orator was incorporated as aforesaid, 
your said orator, shortly after its said incorporation, took 
over and assumed three certain leases made by the said Dun-
dee Water Power and Land Company to the firm of Water- 
house Brothers, in the general form set out in Schedule A 
hereto annexed, one of which said leases was dated May sec-
ond, eighteen hundred and seventy, for three mill powers, one 
dated November first, eighteen hundred and seventy, for two 
mill powers, and one dated May first, eighteen hundred and 
seventy-one, for three mill powers, making in all eight mill 
powers, and also a tract of land containing about one and 
one-half acres, situate in the said City of Passaic, and bound-
ed on the north by lands of the Okonite Company, on the 
east by Canal street, on the south by Passaic street, and on 
the west by the tail race of the said Dundee Water Power 
and Land Company, together with the buildings and ma-
chinery on the said lands, for which the annual rental re-
served in the said leases was and is the sum of five thousand 
six hundred dollars, and ever since its said purchase your 
said orator has used and still continues to use the said lands,
buildings and machinery for the manufacture of woolen 
g-oods ; that the said leases have been renewed by your said
o '  1

orator according to their terms and are now in full force and 
effect; that the rights and privileges secured to your said 
orator under the terms of the said several leases and the re-
newals thereof were valuable property rights in your said 
orator; that the said water was intended to be used by your



25

said orator at the time of the taking over of the said several 
leases from the said firm of Waterhouse Brothers, not for 
power only, but also for dyeing and scouring in the manu-
facture of woolen goods; that the cost of said water for 
power was more than the cost of steam, and the main induce-
ment to your said orator for the taking over of the said 
leases was the condition of the water, which made it very 
desirable for such dyeing and scouring as was necessary in 
the conduct of your said orator’s said business; that in the 
year eighteen hundred and ninety-two, the said water be-
came noticeably bad, and has since grown rapidly worse, so 
that your said orator has been obliged to give up the manu-
facture of light colored fabrics, because they came out spot-
ted and colored, in consequence of the polluted condition of 
the water ; that your said orator was then obliged to erect, 
and did erect at great expense, a plant consisting of a tank, 
trestle, foundation, pump, pipe and connections for the pur-
pose of storing water from a driven well which was driven 
on the said demised land many years ago to obtain water for 
drinking purposes, and youir said orator was obliged to oper-
ate and has operated the said plant at a great annual expense 
so as to use the water from the said well for such dyeing and 
scouring, but nothwithstanding this fact, your said orator 
has suffered great loss, damage and inconvenience to and in 
the use of the valuable property rights so as aforesaid ac-
quired by your said orator by virtue of the said leases, and 
your said orator greatly fears that the said property rights 
will be wholly destroyed and taken from your said orator 
unless the pollution of the said waters of the Passaic River 
by the said Mayor and Aldermen of the City of Paterson is 
stopped.

34. That your orator, Andrew McLean Company, is a 
corporation created an’d existing under the laws of the State 
of New Jersey, and was organized on or about the first day 
of September, eighteen hundred and ninety-seven, under the 
provisions of the act of the Legislature of the said State of 
New Jersey, entitled “An Act concerning corporations (re-
vision of 1896),” approved April twenty-first, eighteen hun-
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dred arid ninety-six, and the several acts supplementary 
thereto and amendatory thereof ; that among the objects for 
which your said orator was incorporated are the manufac-
ture and sale of cotton goods; that soon after its incorpora-
tion and in order to conduct the business for which it was in-
corporated as aforesaid, your said orator purchased from 
the firm of Andrew McLean & Company a tract of land con-
taining about four acres in the said City of Passaic, bounded 
on the north by lands of the said Dundee Water Power and 

10 Land Company; on the east by the Passaic River; on the 
south by Sussex street and on the west by Third street and 
the said Dundee Canal, together with the buildings and ma-
chinery thereon which were theretofore used by the said firm 
of Andrew McLean & Company for the manufacture, bleach-
ing, dyeing and finishing of cotton goods and which have 
since been and still are owned by your said orator and used 
by it for the purposes aforesaid; that at the time of the said * 
purchase your said orator also took over and assumed a cer-
tain lease made on or about the fifteenth day of September, 

20 eighteen hundred and ninety, by the said Dundee Water 
Power and Land Company to the said firm of Andrew Mc-
Lean & Company in the general form set out in Schedule A 
hereto annexed for one mill power of water at an annual 
rental of seven hundred dollars, which said lease is now in 
full force and effect; that the rights to which your said ora-
tor is entitled under the terms of the said lease were valuable 
property rights; that the said water was not intended to be 
used by the said firm of Andrew McLean Company or by 
your said orator for power, but for bleaching, dyeing and 

30 finishing fabrics manufactured in the said business of your 
said orator, and had the said waters of -the said Passaic River 
not been polluted by the said Mayor and Aldermen of the 
said City of Paterson, would have been of great value tc 
your said orator for the purposes aforesaid, but by reason of 
the said pollution of the said river the use of the said water 
and of the property rights to which your said orator is en-
titled under the said lease has been in part taken and greatly 
impaired in value, and if the said pollution continues, will, 
your said orator fears, be entirely taken from your said ora- 

40 tor and destroyed.
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35- T h a t you r orator. W orth en  and A ld rich  Com pany, is 
a corporation created and existin g  under the law s o f the said 
State o f N ew  Jersey, and w as organized  on or about the 
twenty-seventh day o f D ecem ber, eighteen hundred and 
ninety-two, under the provisions o f the act entitled “ A n  A ct 
concerning corporations,”  approved A p ril 7, 1875, and the 
several amendments thereof and supplem ents thereto; that 
among the purposes for w hich you r said orator w as incorpo-
rated are the m anufacture, dyeing, printing, finishing and 
sale o f w oolen and cotton fa b rics; that shortly after its said 
incorporation y o u r said orator took over the property, assets 
and business o f the firm o f W orth en  and A ldrich , including 
a tract o f land containing about three and one-quarter acres, 
situate in the said C ity  o f P assaic, and bounded on the north 
by a spur o f the E rie  R ailroad  ; on the east by lands o f the 
Passaic P rin t W o r k s ; on the south by the P assaic R iver, 
and on the w est bv lands o f the said D undee W a ter  P ow er 
and L an d C o m p a n y ; that you r said orator, at the tim e o f the 
said purchase also took over and assum ed a certain lease 
made by the said D undee W a ter  P ow er and L an d  Com pany 
to the m em bers o f  the said firm o f W orthen and A ldrich, 
bearing date on or about the tw entieth day o f M arch, eight-
een hundred and eighty-eight, fo r one m ill pow er o f water, 
at an annual rental o f seven hundred dollars, w hich said 
water w as intended to be used and w as used b y you r said o ra-
tor for ryein g and w ash in g  the fabrics handled b y  it in the 
conduct o f  its said business and for boiler use, and not for 
pow er; that durin g the first few  years that the said plant w as 
operated, the said w ater w as sufficiently pure fo r the said 
purposes, but the condition o f the said w ater becam e so bad, 
ow ing to the said pollution by the said M ayo r and A lderm en 
of the C ity  p f Paterson, that you r said orator w as compelled, 
in order to obtain w ater sufficiently pure fo r  its said pu r-
poses ; that you r said orator, under the provisions o f the said 
lease, so as aforesaid  taken over by your said orator, acquired 
a valuable property righ t in so m uch o f the said w ater o f  the 
Passaic R iv er flow in g through the said D undee Canal as 
your said orator w as entitled to have and receive under the 
said lease, but hat, b y  reason o f the pollution o f  the said river 
hereinbefore mentioned, the value o f the said w ater and
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property rights o f you r said orator has been g rea tly  dimin-
ished and im paired b y the said w ro n g fu l acts o f  the said 
M ayo r and A lderm en o f the said C ity  o f Paterson, and will 
be totally  destroyed i f  the said pollution o f  the w aters o f the 
said river is not stopped.

36. T h a t your orator, U nited  States F in ish in g Company, 
is a corporation created and ex istin g  under the law s o f the 
State o f N e w  Jersey, and w as organized  on or about the thir- 

10 tieth day o f June, eighteen hundred and ninety-nine, under 
the provisions o f  the cast o f the L egis latu re  o f the State of 
N ew  Jersey, entitled “ A n  A c t  concerning Corporation (re-
vision o f 1896,”  approved A p ril 21, 1896, and the several 
acts am endatory th ereof and supplem ental thereto; that 
am ong the objects fo r w hich you r said orator w as incorpo-
rated are the m an ufacture and sale o f cotton fa b rics; that 
shortly a fter  its said incorporation you r said orator succeed-
ed to the business form erly  carried on by the R eid  &  Barry 
Com pany, also a corporation o f the State o f  N ew  Jersey, and 

20 am ong the property an dassets o f the said com pany, and for 
the purposes o f  conducting its said business, you r said ora-
tor took over and assum ed a certain lease m ade b y the said 
T h e D undee W a ter P o w er and L an d  C om pany to the said 
R eid  and B a rry  Com pany, in the year eighteen hundred and 
sixty-nine, fo r a tract o f  land in the said C ity  o f  Passaic, be-
gin nin g at a point upon the w esterly  side o f Canal street four 
hundred feet south o f the intersection o f said w esterly  line 
o f  Canal street and the southerly line o f  P assaic street and 
the southerly line o f P assaic street, and running thence 

30 southerly line o f  P assaic street, and running thence southerly 
along the w esterly  side o f said Canal street to the Passaic 
R iv er about tw o hundred and six ty  fee t; thence westerly 
along the P assaic R iv er  to its intersection w ith  the tail-race 
o f the said D undee Canal about three hundred and fifty 
fe e t ; thence northerly  a lon g the east side o f said tail-race to 
the branch thereof running gen erally  easterly and w esterly; 
and thence easterly along the south line o f said branch canal 
and such line produced to the point o f  beginning, together 
with seven m ill pow ers o f w a te r; that the said lease w as in 

40 the general form  hereto annexed and m arked “ Schedule A ,”
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and has been from  tim e to tim e renew ed under the term s 
thereof, and is still in fu li force and effect; that the general 
use made and intended to be m ade b y you r said orator o f  the 
said w ater w as fo r scouring, w ashin g, boiling, bleaching, 
dyeing and finishing purposes, and for its boilers, fo r w hich 
purposes the quality o f  the w ater, i f  unpolluted, w ould m ake 
it especially v a lu a b le ; that under and by virtue o f the term s 
of the said lease you r said orator has a valuable property 
right in the w aters o f  the P assaic R iv er  flow ing into the said 
Dundee Canal to the extent specified, w hich said valuable 10 
property righ t has been in part taken and grea tly  im paired 
in value by the pollution o f the said river by the said the 
M ayor and A lderm en o f the C ity  o f P aterson, and your said 
orator fears that unless the said pollution is stopped, the said 
property righ ts o f you r said orator w ill be entirely taken and 
destroyed; that in recent years, because o f the pollution o f 
the water, you r said orator has been unable to produce w hite 
goods or execute orders fo r w hite goods, and has been forced 
out o f that branch o f the dyein g and bleaching b u sin ess; that 
whenever wdiite is now  used in its finishing processes, the 20 
white has to be applied as a dye, ju st like any other color, 
thereby increasing the expense and m akin g the goods less 
satisfactory; that by reason o f the w ater ca rry in g  oil, dirt, 
grease and other im purities to the cloth in its various pro-
cesses, and being spread or throw n upon the cloth in streaks 
and spots, its use causes discoloration and som etimes destruc-
tion o f the said goods, even when they are m anufactured in 
dark c o lo rs ; that the possible output o f your said orator has 
been greatly  reduced, and g reat dam age has been sustained 
by it in being obliged to entirely rehandle goods w hich have 30 
once been fu lly  finished, in order to m ake them  m arketable; 
that the pollution o f the said w ater not only injures your 
orator’s boilers, but necessitates frequent cleaning, som e-
times by the use o f  , ch em icals; that in order to continue your 
said orator’s business, it has been obliged to sink, maintain 
and operate, at a great expense, five driven w ells, but your 
operator has found that such wells are unsatisfactory, in that 
the w ater is bad fo r the boilers and unsuitable for you r said 
orator’s bleaching and dyein g purposes.

40
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3 7-  T h a t y o u r o r a t o r, P a s s a i c W o o l e n C o m p a n y, i s a c o r -

p o r a ti o n c r e a t e d a n. d e x i s ti n g u n d e r t h e l a w s o f t h e S t a t e of 

N e w  J e r s e y, a n d w a s o r g a n i z e d o n o r a b o u t t h e ei g h t e e n t h 

d a y o f D e c e m b e r, ei g h t e e n h u n d r e d a n d e i g h t y - f o u r, u n d e r 

t h e a c t o f t h e L e g i s l a t u r e e n titl e d “ A n  A c t c o n c e r n i n g C o r -

p o r a ti o n s, ” a p p r o v e d A p r il 7, 1 8 7 5, a n d t h e s e v e r al a c t s s u p -

pl e m e n t al t h e r e t o a n d a m e n d a t o r y t h e r e o f ; t h a t a m o n g t h e 

p u r p o s e s f o r w h i c h y o u r s ai d o r a t o r w a s i n c o r p o r a t e d a s 

a f o r e s ai d i s t h e m a n u f a c t u r e o f  f a n c y a n d pl ai n w o ol e n 

1 0  g o o d s ; t h a t y o u r s ai d o r a t o r h ol d s u n d e r f o u r s e v e r al l e a s e s 

f r o m  t h e s ai d t h e D u n d e e W a t e r P o w e r a n d L a n d C o m p a n y, 

a t r a c t o f l a n d i n t h e s ai d C i t y o f P a s s a i c, c o n t ai n i n g a b o ut 

o n e a n d o n e - h alf a c r e s, b o u n d e d o n t h e n o r t h b y t h e D u n d e e 

C a n al, o n t h e e a s t b y S e c o n d s t r e e t, o n t h e w e s t b y l a n d s of 

t h e N e w  Y o r k  B el ti n g a n d P a c k i n g C o m p a n y, L i m i t e d, a n d 

o n t h e s o u t h b y t h e P a s s a i c R i v e r, t o g e t h e r w i t h ei g h t mill 

p o w e r s o f w a t e r, a t a n a n n u al r e n t o f fi f t y - s i x h u n d r e d d ol- 

■ l a r s ; t h a t t h e fi r s t o f s ai d l e a s e s w a s m a d e o n o r a b o u t t h e 

fi r s t d a y o f M a y, ei g h t e e n h u n d r e d a n d s e v e n t y - o n e, t o o n e 

2 0   J a c o b B a s c h, a n d o n o r a b o u t t h e fi r s t d a y o f M a y, ei g h t e e n 

h u n d r e d a n d n i n e t y - t w o, w a s r e n e w e d i n t h e n a m e o f y o u r 

s ai d o r a t o r ; t h a t t h e s e c o n d o f s ai d l e a s e s w a s m a d e o n o r 

a b o u t t h e fi r s t d a y o f N o v e m b e r, ei g h t e e n h u n d r e d a n d s e v -

e n t y - o n e, t o t h e s ai d J a c o b B a s c h, a n d w a s r e n e w e d o n t h e 

fi r s t d a y o f N o v e m b e r, ei g h t e e n h u n d r e d a n d n i n e t y - t w o, i n 

t h e n a m e o f y o u r s ai d o r a t o r ; t h a t t h e t h i r d o f s ai d l e a s e s 

w a s m a d e o n o r a b o u t t h e ni n e t e e n t h d a y o f A u g u s t, ei g h t e e n 

h u n d r e d a n d s e v e n t y - si x, t o t h e s ai d J a c o b B a s c h, a n d o n o r 

a b o u t t h e ni n e t e e n t h d a y o f A u g u s t, ei g h t e e n h u n d r e d a n d 

3 0   n i n e t y - s e v e n, w a s r e n e w e d i n t h e n a m e o f y o u r s ai d o r a t o r; 

t h a t t h e f o u r t h o f s ai d l e a s e s w a s m a d e o n o r a b o u t t h e fi r st 

d a y o f A u g u s t, ei g h t e e n h u n d r e d a n d s e v e n t y - s e v e n, t o s ai d 

J a c o b B a s c h, a n d o n o r a b o u t t h e fi r s t d a y o f A u g u s t, ei g h t -

e e n h u n d r e d a n d n i n e t y - ei g h t, w a s r e n e w e d i n t h e n a m e of 

y o u r s ai d o r a t o r ; a n d t h a t all o f s ai d l e a s e s a r e s till i n f ull 

f o r c e a n d e ff e c t, a n d y o u r s ai d o r a t o r i s e n titl e d t o t h e ri g h t s 

a n d p ri v il e g e s s e c u r e d t h e r e u n d e r t o t h e l e s s e e t h e r ei n 

n a m e d ; t h a t y o u r s ai d o r a t o r h a s u s e d a n d s till u s e s t h e s ai d 

w a t e r f o r d y ei n g a n d s c o u ri n g, b u t t h a t o f l a t e y e a r s, b y r e a- 

4 0   s o n o f t h e s ai d p oll u ti o n o f t h e w a t e r s o f t h e P a s s a i c Ri v e r
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flowing into the said D undee C anal, by the M ayo r and A ider- 
men o f the C ity  o f  Paterson, said w ater has becom e unfit for 
dyeing and scouring, so that you r said orator has been 
obliged to erect and has erected and operated, and still m ain-
tains and operates, at a larg e  expense, a filter plant fo r the 
purpose o f filtering said w a te r ; that notw ithstanding the said 
filter, your said orfitor has been obliged to abandon the m anu-
facture o f  m any fabrics w hich it otherw ise w ould  have been 
able to produce, to the great loss o f you r said orator; that 
your said orator has also been put to g reat expense in the 
cleaning o f its boilers because o f the said pollution o f the said 
w a te r ; that by v irtue o f the said leases you r said orator has 
a valuable prop erty righ t in-the w aters o f the said river to the 
extent specified in the said several leases, w hich said property 
rights have been grea tly  im paired in value, and in part taken 
from your said orator b y  the said pollution o f the said river, 
and your said orator fears that said property righ ts w ill be 
w holly destroyed and rendered valueless i f  the pollution o f 
the said river continues further.

38. A n d  you r said orators, B otan y W orsted  M ills, T he 
Algonquin Com pany, D undee W oolen  Com pany, A n d rew  
M cLean Com pany, W orthen &  A ld rich  Com pany, U nited  
States F in ish in g Com pany and P assaic W oolen  Com pany! 
further show  that in addition to the in juries sustained by 
them to their said property rights hereinbefore set forth, the 
enjoym ent and value o f said property righ ts have been g rea t-
ly  lessened in value as hereinafter set fo r th ; that w henever 
the said w aters o f  the said river are used b y your said orators 
in the boilers in their respective m anufactories fo r the pur-
pose o f fu rn ish in g steam  pow er the foul and corrupt m a-
terials in said w ater settle in the said boilers, thereby m aking 
necessary a greater consum ption o f coal in order to secure 
the am ount o f steam necessary in the business o f your said 
orators, and also m akin g necessary frequent and expensive 
cleanings o f the said b o ile rs ; that the im purities so as a fo re-
said deposited in the said w aters b y  the said C ity  o f P ater-
son also cause the fabrics o f your said orators to becom e rot-
ted and decayed if  left therein fo r any length o f tim e, so that 
in the dyeing, rinsing, scouring and other operations o f your
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s ai d o r á t o r s, i n w h i c h t h e s ai d f a b ri c s c o m e i n c o n t a c t w it h 

t h e s ai d w a t e r s, i t i s n e c e s s a r y t o h a n dl e a n d r e - h a n dl e t h e 

s ai d f a b ri c s m o r e t h a n w o u l d b e n e c e s s a r y w e r e t h e w a t e r 

cl e a r a n d u n p oll u t e d, a n d t h a t n o t w i t h s t a n d i n g t h e g r e a t e x -

p e n s e i n c u r r e d b y y o u r s ai d o r a t o r s s e v e r all y i n t h e f r e q u e n t 

h a n d li n g a n d r e - h a n d li n g o f t h e s ai d f a b ri c s u n d e r t h e ci r -

c u m s t a n c e s a f o r e s ai d, g r e a t q u a n ti ti e s o f t h e s ai d f a b ri c s a r e 

d e s t r o y e d o r r e n d e r e d u n fit f o r s al e, a n d t h a t b e c a u s e o f t h e 

f o u l a n d n oi s o m e w a t e r s t h e h e alt h o f y o u r s ai d o p e r a t o r s 7 

1 0  e m pl o y e s i s g r e a tl y a ff e c t e d, a n d t h e a m o u n t o f w o r k w hi c h 

t h e y a r e a bl e t o p e r f o r m  i s m a t e ri all y l e s s e n e d, a n d y o u r s ai d 

o r a t o r s h a v e b e e n c o m p ell e d t o a b a n d o n t h e m a n u f a c t u r e o f 

m a n y f a b ri c s w h i c h t h e y o t h e r w i s e w o u l d h a v e b e e n a bl e t o 

p r o d u c e a n d s ell a t g r e a t p r o fit t o t h e m s el v e s.

■>, g.   A n d y o u r o r a t o r s, B o t a n y W o r s t e d M ill s, D u n d e e 

W o o l e n C o m p a n y a n d P a s s a i c W o o l e n C o m p a n y, f u r t h e r 

s h o w t h a t y o u r s ai d o r a t o r s l o c a t e d t h ei r s ai d m a n u f a c t u ri n g 

pl a n t s i n t h e vs ai d C i t y o f P a s s a i c o n a c c o u n t o f t h e t h e n q u al -

i t y o f t h e w a t e r o f t h e P a s s a i c R i v e r a n d i t s fit n e s s f o r u s e i n 

2 0  d y ei n g, w a s h i n g, b l e a c h i n g a n d t h e o t h e r p u r p o s e s f o r w hi c h 

t h e y u s e d i t i n t h ei r v a ri o u s m a n u f a c t u ri n g p r o c e s s e s a n d 

t h a t t h e q u ali t y o f t h e s ai d w a t e r a n d it s fit n e s s f o r t h e s ai d 

p u r p o s e s h a s b e e n al m o s t w h o ll y d e s t r o y e d b y t h e s ai d u n -

l a w f u l a c t s o f t h e s ai d t h e M a y o r a n d A l d e r m e n o f t h e C i t y 

o f P a t e r s o n, a n d w ill b e w h o ll y d e s t r o y e d i f t h e s ai d u n l a w -

f u l a c t s a r e n o t r e s t r ai n e d a n d e n j oi n e d b y t h i s h o n o r a bl e 

c o u r t.

4 0.  A n d y o u r o r a t o r s f u r t h e r s h o w t h a t t h e d a m a g e s 

w h i c h t h e y h a v e s e v e r all y s u s t ai n e d b y t h e d e s t r u c ti o n o f o r 

3 0   i n t e r f e r e n c e w i t h t h ei r s ai d p r o p e r t y ri g h t s t h r o u g h t h e s ai d 

w r o n g f u l a n d ill e g al a c t s o f t h e C i t y o f P a t e r s o n, a s n e a r a s 

t h e s a m e c a n b e a s c e r t ai n e d, c al c ul a t e d u p o n t h e b a si s o f s ai d 

i n j u ri e s b ei n g p e r m a n e n t, a r e a s f o ll o w s :  H e n r y W . D o r e - 

m u s, si x t y - s e v e n t h o u s a n d fi v e h u n d r e d d o ll a r s ; P e t e r A l y e a, 

f o r t y - t h r e e t h o u s a n d a n d t w o h u n d r e d d o ll a r s ; G e o r g e G. 

V a n  R i p e r, s e v e n t y - ei g h t t h o u s a n d t w o h u n d r e d d oll a r s, 

J o h n H . M e r s eli s a n d E d w i n M e r s eli s, t h i r t y t h o u s a n d d ol -

l a r s ; E d o V . C a d m u s a n d C o r n eli u s D . C a d m u s, ni n e t y 

t h o u s a n d d o ll a r s ; R i c h a r d V a n  R i p e r, fif t y - e i g h t t h o u s a n d 

4 0   fi v e h u n d r e d d o ll a r s ; E d o V a n  R i p e r, t w e n t y - n i n e t h o u s a n d
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dollars; Frederick  H . Gelderm an, eighteen thousand dollars; 
W illiam  P. V reeland, th irty  thousand five hundred dollars; 
Richard H . H oitsm an, th irty-six  thousand dollars; A lb ert 
A. C u tw ater, R ichard  O u tw ater and E liza  C u tw a ter, seven- 
tv-seven thousand d ollars; P eter H . D orem us, thirty-eight 
thousand five hundred d ollars; M ary  A . V a n  Saun, thirty- 
two thousand seven hundred d ollars; P aulina W ehnert, fo r-
ty-five thousand d ollars; M arg aret K ip p , tw o thousand four 
hundred d o lla rs ; M arth a A . Phillips, tw enty-seven thousand 
dollars; P assaic B rick  Com pany, sixty-tw o  thousand d o lla rs ; 
H enry K ip , Euphem ia K ip , A n n ie M erselis, G ertrude C. 
W inslow and John K ip , tw enty-five thousand d o lla rs ; D avid  
Miller, five thousand d ollars; G arrett Terhune, thirteen thou-
sand dollars; W illiam  A . H opson, eighteen thousand five 
hundred d ollars; P eter P . V a n  Bussum , one hundred and 
twenty-three thousand d ollars; Scatto  C. N ash, seventy- 
seven thousand d ollars; D undee L an d  and W a ter P ow er 
Company, fifty  thousand d o lla rs ; B otan y W orsted  M ills, five 
hundred thousand d ollars; T h e  A lgo n q u in  Com pany, sev-
enty-five thousand thousand d o lla rs ; D undee W oolen  C om -
pany, one hundred thousand d o lla rs ; A n d rew  M cL ean  Com -
pany, one hundred and fifty  thousand d ollars; W orth en  & 
Aldrich Com pany, one hundred thousand d o lla rs ; U nited  
States F in ish in g Com pany, three hundred thousand d o lla rs ; 
and P assaic W oolen  Com pany, one hundred thousand dol-

lars.
A ll w hich actings, doings and pretenses o f the said the 

M ayor and A lderm en o f the C ity  o f P aterson are contrary 
to equity and good science, and tend to the m anifest w ron g, 
injury and oppression o f your orators in the premises.

T o  the end, therefore, that the said the M ayo r and A ider- 
men o f the C ity  o f P aterson, defendant, m ay, but w ithout 
oath, w hich is hereby w aived  pursuant to the statute, to the 
best and utm ost o f its know ledge, rem em brance, inform ation 
and belief, fu ll, true and perfect answ er m ake to all and sin-
gular the m atters aforesaid , and that as fu lly  and p articu larly  
as if  the same w ere again  repeated and the said defendant 
distinctly interrogated  thereto, and that the said the M ayor 
and A lderm en o f the C ity  o f Paterson m ay be restrained and 
enjoined by order or decree o f this honorable court, from
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polluting and continuing to pollute the w aters o f  the said 
P assaic R iv er  above the respective lands and properties of 
you r orators, and from  p ouring and em ptying and continu-
in g  to pour and em pty its sew age, or any sew age, filth or 
other m atter or thing w hich m ay contam inate or pollute the 
w aters o f  the said P assaic R iv er  into the said river above the 
said respective lands and properties o f  you r orators, and 
from  in terferin g  in any w a y  w ith the enjoym ent by your ora-
tors o f  their rights as riparian ow ners or otherw ise as here- 

10 inafter set out, unless and until the said defendant makes 
such com pensation to you r orators fo r  the dim inution in 
value o f their said lands and property righ ts as shall be as-
certained by this honorable court to be just, and that your 
orators m ay have such fu rther and other relief in the prem-
ises as the nature o f the case m ay require and as shall be 
agreeable to equity and good conscience.

M ay  it please you r H onor, the prem ises considered, to 
gran t unto you r orators not only the State ’s w rit o f  injunc-
tion issu in g out o f  and under the seal o f  this honorable court 

20 to be directed to the M ayo r and A lderm en o f the C ity  of 
Paterson, its officers, agents, servants and em ployes, restrain-
in g  them and each o f them  from  p ollutin g  and continuing to 
pollute the w aters o f the said P assaic R iv er above the re-
spective lands, properties and prem ises o f  you r orators, and 
from  p ouring and em ptying and continuing to pour and 
em pty its sew age, or any sew age, filth or other m atter or 
th in g w hatever, w hich m ay contam inate or pollute the waters 
o f the said P assaic R iver at and above the said respective 
lands and properties o f  your orators, and from  interfering 

30 in any w a y  w ith  the enjoym ent b y  you r respective orators of 
their rights as riparian ow ners or otherw ise, as hereinabove 
set out, unless and until the said defendant m akes such com-
pensation to you r orators fo r the dim inution in valu e o f their 
said lands and property righ ts as shall be ascertained by this 
honorable court to be just, but also the S ta te ’s w rit o f sub-
poena issu in g out o f  and under the seal o f this honorable 
court, to be directed to the said the M ayo r and Alderm en of 
the C ity  o f P aterson, com m anding it by a certain day, and 
under a certain penalty, therein to be expressed, to be and 

40 appear before you r H on or in this honorable court, then and
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there to answ er all and sin gular the prem ises, and to stand 
to, abide by and perforin  such order and decree therein as to 
your H on or shall seem m eet and shall be agreeable to equity 
and good conscience.

A nd you r orators as in duty bound w ill ev er pray, etc.

L I N D A B U R Y , D E P U E  & F A L K S ,  
Solicitors for and of Counsel with Complainants.

S C H E D U L E  A .

P R O P O S A L S  by the D undee M an u factu rin g  Com pany, for 
the L easin g  o f their M ill P ow er and Lan d, on P assic 
R iver, at P assaic, N e w  Jersey.

I. T h e D undee M an u factu rin g  Com pany propose to lease 
their M ill P ow ers, situated at P assaic, N e w  Jersey, on the 
follow ing term s and conditions, to be varied  as the parties 
m ay agree in the Indenture o f Lease. T h e  said Com pany 
will demise and lease a parcel o f  land to be described in the 
lease, w ith one or m ore M ill P ow ers, each o f th e  quantity o f 
water described below, and w ith the covenants contained in 
the annexed Indenture o f Lease, for the term  o f twentv-one 
years, at the y ea rly  rent o f  seven hundred dollars fo r each 
M ill P ow er, to be paid quarter-yearly, on the first days o f 
M ay, A u g u st, N ovem ber and F eb ru ary  in each year, free 
from all charges or deduction w hatever, fo r taxes or assess-
ments o f every  description that m ay be assessed or levied 
upon the dem ised prem ises a fter the m akin g o f the lease, all 
o f w hich are assum ed by the lessees, w ho shall therefrom  
save harm less and keep indem nified the lessors and their as-
signs; said lease to be renew able at or before the expiration 
of said term  o f tw enty-one years, at the request and at the 
cost and charges o f  the lessees or their assigns, and at or be-
fore the expiration o f  every  succeeding term  o f tw enty-one 
years thereafter forever, at the same yearly  rent, payable in 
like manner, quarter-yearly, upon the same days, and under 
and subject to the like covenants, conditions, restrictions, res-
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ervations and agreem ents as are herein con ta in ed ; provided, 
how ever, that such renew al shall be granted only on condi-
tion that all rents, taxes, charges and assessm ents due and 
to becom e due during the current term  shall be first paid and 
satisfied, and that all the conditions, agreem ents, m atters and 
things herein contained on the part o f  the lessees shall have 

been kept, observed and fulfilled.

II. E ach  M ill P ow er shall be designated and know n by 
10 consecutive num bers, and is declared to be the rig h t to draw

from  the nearest racew ay or ca n a l1 o f the lessors, through 
the land to be demised, and to be used thereon, eight and 
one-half cubic feet o f  w ater per second, so lon g as the water 
in the m ain reservoir at the dam  shall stand w ithin twelve 
inches below the level o f  the top o f  said dam, w ith  a free 
floAv therefrom  into the m ain canal or racew ay, all the inlet 
gates to the same being open, w ith  a fa ll not exceeding a 
point tw enty-three feet below  the level o f  the top o f said 
dam ; and no m ore is to be draw n in any one second, nor 

20 is the same to be draw n m ore than tw elve hours in each day 
o f tw en ty-fo u r h o u rs; and in case the w ater in the main 
reservoir shall fall below the point designated as twelve 
inches below the level o f  the top o f said dam, the lessors, by 
them selves or their agents, shall shut dow n the gates o f  the 
lessees o f  the M ill P ow ers in the reverse order o f  their num -
bers, beginning at the h ighest num ber, sufficient to maintain 
the w ater in the m ain reservoir at the said point; and the 
lessors, and their proper agents, m ay, at all reasonable times, 
in a peaceable m anner, and upon due notice to the agent or 

30 person then in ch arge o f or on duty at any M ill, enter the 
demised prem ises to m easure and com pare the quantity of 
w ater used w ith  the quantity leased, and fo r that purpose 
to m ake use o f such appliances and requirem ents as the 
lessors shall deem necessary, but not so as to m aterially in-
terfere w ith  the regu lar operation o f the business to which 
the pow er m ay be a p p lie d ; and in the m easurem ent all 
w astage shall be included.

III . T h e  lessors are to construct and forever keep in 
40 good  repair the principal canals or racew ays, and from  time
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to time, as occasion m ay require, they are to rem ove and 
clear out obstructions that m ay accum ulate therein. T h ey  
are also forever to m aintain the dam in the P assaic R iver, 
at the head o f their principal canal, at not less than the 
height at w hich the same is now  constructed; and for the 
removal o f  obstructions, and convenience o f repairs by lessors 
or lessees, the lessors shall have the pow er to draw  o ff the 
water on each Sunday, on the first day o f January, the 
twenty-second day o f F ebru ary, the fourth  o f July, the 
twenty-fifth day o f D ecem ber, in each and every year, and 10 
whenever the said days shall fa ll upon Sunday, then on the 
next fo llow in g  M on d ay; also upon Good F rid ay, E aster 
Monday, the M on day a fter W h it-S u n d a y  (.or P in k -
ster), T h a n k sg iv in g  D ay, and on all such fast days and 
holidays as shall be proclaim ed by the civil authorities 
or be gen erally  observed, in each and every  year, w ithout 
any deduction or dim inution o f rent.

IV . T h e  flum es o f every  M ill shall be m ade and con- 20 
structed by the lessees, under the inspection and subject to 
the approval o f the lessors, or their officer or agent appointed 
for that purpose; shall be properly sheet-piled and be fu r-
nished w ith a good and substantial gate  at the head o f each 
flume, w hich gate  shall be so constructed that when requisite, 
it m ay be closed in such m anner as to prevent w ater from  
flowing into the flum e; and the flum es shall be m aintained, 
belong to and kept in repair by the respective lessees; when 
the lessees o f tw o  M ill sites adjo in in g each other shall choose 
to construct their tail-races together for their join t use, not 30 
less than fourteen feet in w idth  o f each lot shall be appro-
priated fo r such racew ay so fa r  as the joint use thereof shall 
extend, and such join t tail-race shall be excavated  as deep 
as the low est low  w ater m ark, the sides th ereof be properly 
secured from  ca vin g  in and so as not to im pede the free flow 
of the w ater. T h e  lessors reserve the righ t to place a sill 
across the m outh o f each tail-race at or below  the level o f  the 
lowest low  w ater m ark. N o  vessel shall be allow ed to lie in 
any join t tail-race, or in the canals o f the lessors, in such 
manner as to cause a detrim ent to the M ill P ow ers, and the 40
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lessors, by their proper agent, m ay order and com pel the re-
m oval o f any vessel in frin g in g  upon this rule or condition.

V . I f  any lessee shall sustain any in ju ry  from  deficiency 
o f w ater in the head-race happening from  any cause what-
ever, other than his ow n neglect or m isconduct (except as 
provided fo r  in A rtic le  I I ) ,  his rent m ay be deducted for the 
proportion o f such deficiency o f w ater during the time that 
such deficiencv shall exist, and no lo n ger; and i f  such defi-

10 ciency shall happen through the m isconduct or w ilfu l neglect 
o f the lessors, the lessee m ay also, at the same tim e, have an 
action at law  against the lessors, and recover therein double 
the value o f the proportionate part o f  the rent that m ay be 
deducted fo r such deficiency as aforesaid.

V I .  T h e  lessees are not to use m ore w ater than is grant-
ed, nor w aste it, nor perm it it to be w asted  fo r w ant o f re-
pairs, or through the deficiency o f their w orks, or other-
w ise ; and if  so w asted, or m ore be used than is leased, the

20 lessors m ay stop the w ater from  entering their flumes by 
closing the gates across them, or by any other m ethod, until 
such w aste or excessive use be sufficiently guarded  against, 
and m ay also, at the same time, have their action at law  for 
dam ages and recover therein double the valu e o f the water 

so w asted, or excessively  used.

V I I .  A ll  buildings erected upon any land demised by 
the annexed lease, m ore than ten feet h igh , are to be o f stone 
or brick, the roo f covered w ith  slate, tin, or other incom-

30 bustible substance, and the covin gs w ell secured against fire; 
and i f  any other be erected, the lessors or their assigns may 
enter and abate them, or have any other appropriatee remedy 

therefor.

V I I I .  A ll  the land dem ised to the lessees o f the water 
pow er shall be held, used and im proved fo r m ills and build-
in gs required fo r the im provem ent and use o f the same as 
m ill sites and the business connected therew ith, and shall not 
be appropriated to any other purpose w hatever, nor assigned 
nor underlet, except in connection w ith  the m ill sites and40
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subject to all the conditions and restrictions o f the original 
grant; and no d w ellin g houses, stores or stables shall be 

allowed thereon.

IX . T h e  lessees are not to use any build ing on the land 
demised by the annexed lease, for, or to set up or continue 
the m anufacture o f gunpow der, vitriol, spirits o f turpentine, 
paints, varnish, or fo r any laboratory, pottery, d istillery o f 
any kind, furnace or fo rge, or any cliem ical or other w o rks 
w hatever w hich m ay be so noxious or dangerous from  fire 
or otherwise, as to im pair, in ju re or endanger the life, safe-
ty, or reasonable com fort o f any person em ployed in or about 
the same, or in or about adjacent buildings, or w hich shall 
endanger adjacent buildings, prop erty or w orks. A n d  in 
case any such should be. so set up, continued or used, the 
lessors or their assigns m ay enter and abate them, and also 
may sue for dam ages, or have any other appropriate rem edy 
therefor, or to restrain the same, and m ay also stop the w ater 
as above m entioned from  passing into the flumes o f the party 
so setting up, continuing or using the same until such nuis-
ance be rem oved or discontinued. N o r are the lessors or 
their assigns to set up, continue or use any such buildings 
on. nor lease, gran t nor dem ise any o f the lands fo r the use 
o f their M ill P ow ers at Passaic, for build ings or any w ork 
or business in this clause before m entioned and restricted ; 
provided, how ever, that the agreem ent in this clause to pre-
vent nuisances is not to be understood to apply to or prevent 
the building, usin g and m aintaining m achine shops and 
foundries, w ith  the sm ith’s forges, ham m ers and other things 
necessary and pertain in g thereto; for m akin g all kinds o f 
m achinery, or for m akin g and repairing the m achinery to be 
used in any build ings on said lands, nor to prohibit the set-
ting up and usin g any establishm ent fo r bleaching, dying, 
coloring or printin g  goods, w ith  all th in gs necessary therefor 
(excepting dangerous, noxious or offensive w orks as a fo re-
said), as distinct and independent establishm ents or other-

wise.

X . I f  any lessee, his executors, adm inistrators or assigns, 
shall fail to pay the rent yeserved fo r the space o f thirty
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1 0

d a y s n e x t a f t e r a n y o f t h e s ai d d a y s o f p a y m e n t a s a f o r e -

s ai d, t h e s a m e b ei n g fi r s t l a w f u ll y d e m a n d e d, o r s h all f ail t o 

o b s e r v e, p e r f o r m , f u lfil a n d k e e p all a n d e v e r y o n e o f t h e 

c o v e n a n t s, c o n diti o n s a n d r e s t ri c ti o n s, m a t t e r s a n d t hi n g s 

h e r ei n a n d i n t h e a n n e x e d l e a s e c o n t ai n e d, o n t h e p a r t a n d 

b e h a lf o f t h e l e s s e e t o b e o b s e r v e d, p e r f o r m e d, f ulfill e d a n d 

k e p t, t h e n a n d f r o m t h e n c e f o r t h i n ei t h e r o f s ai d c a s e s, it 

s h all a n d m a y b e l a w f u l f o r t h e l e s s o r s o r t h ei r a s si g n s, i nt o 

t h e d e m i s e d p r e m i s e s o r a n y a n d e v e r y p a r t t h e r e o f i n t h e 

n a m e o f t h e w h ol e t o r e - e n t e r, a n d t h e s a m e t o h a v e a g ai n, 

r e p o s s e s s a n d e n j o y a s o f t h e i r f o r m e r e s t a t e t h e r ei n, a n d 

t h e l e s s e e s a n d t h ei r a s s i g n s a n d all o t h e r t e n a n t s a n d o c c u -

pi e r s o f t h e d e m i s e d p r e m i s e s t h e r e o u t a n d f r o m  t h e n c e t o 

e x p el, p u t o u t a n d r e m o v e a n d f r o m  a n d a f t e r s u c h r e - e n t r y 

m a d e t h e l e a s e f o r t h e l a n d a n d w a t e r p o w e r s h all c e a s e, d e -

t e r m i n e a n d b e u t t e rl y v oi d.

2 0

X I.  I f t h e l e s s e e o r hi s a s si g n s s h all n o t c h o o s e t o r e n e w 

t h e l e a s e a t t h e e x p i r a ti o n o f a n y o f t h e t e r m s o f t w e n t y - o n e 

y e a r s a f o r e s ai d, o r i f t h e l e a s e s h all f o r a n y c a u s e b e d e t e r -

m i n e d a n d b e c o m e v o i d, t h e n t h e l a n d a n d w a t e r p o w e r 

l e a s e d s h all b e s u r r e n d e r e d a n d yi e u d e d u p t o t h e l e s s o r s o r 

t h ei r a s si g n s i n g o o d r e p a i r ; a n d t h e l e s s e e a n d hi s a s si g n s 

s h all n o t p e r m it o r s u f f e r t h e s a m e o r a n y p a r t o f t h e m, o r 

a n y b u il d i n g s, fl u m e s, r a c e w a y s o r g a t e s a p p e r t ai n i n g t h e r e -

t o, G r e et e d o r c o n s t r u c t e d o n t h e l a n d l e a s e d, t o g o t o d e c a y, 

w a s t e o r s p oil, b u t w ill a t all ti m e s d u ri n g t h e e xi s t e n c e o f 

hi s l e a s e k e e p t h e m i n g o o d r e p ai r.

3 0 X I I .  I n c a s e a n y l e s s e e s h all b o n a  fi d e a s si g n a n y Mill 

P o w e r w i t h t h e l a n d o ri g i n a ll y d e m i s e d t h e r e w i t h, o r w h e n 

s e v e r al M ill P o w e r s s h all h a v e b e e n d e m i s e d i n t h e s a m e

4 0

l e a s e, a n d t h e l a n d d e m i s e d w i t h t h e m i s n o t t h e r ei n s p e ci all y 

di vi d e d, a p p o r ti o n e d a n d a t t a c h e d t o e a c h, i f t h e l e s s e e s h all 

b o n a  fi d e a s si g n a n y o n e o r m o r e o f t h e m, w i t h s u c h p a r t a n d 

p o r ti o n o f t h e l a n d a s s h all b e n e c e s s a r y f o r t h e p r ofit a bl e 

u s e a n d e m pl o y m e n t o f t h e p o w e r o r p o w e r s a s si g n e d, l e a v -

i n g s u ffi ci e n t f o r t h e p r o fit a bl e u s e a n d e m pl o y m e n t o f t h e 

p o w e r o r p o w e r s n o t a s si g n e d t h e a s si g n e e s h all b e h ol d e n 

t o p a y t h e r e n t o f t h e M ill P o w e r a n d l a n d s o a s si g n e d, a n d4 0
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t o p e rf o r m all t h e a g r e e m e n t s, c o n v e n a n t s a n d c o n diti o n s 

r el ati n g t h e r e t o a n d c o n n e c t e d t h e r e w i t h ;  a n d t h e l e s s o r s 

will n o t h ol d t h e o ri g i n al l e s s e e s r e s p o n si bl e t h e r e f o r, u nl e s s 

s u c h a s si g n m e n t b e m a d e f r a u d u l e n tl y, w i t h t h e i n t e n t t o d e -

f e at t h e l e s s o r s o f a n y o f t h ei r s a d r e n t s o r o f t h ei r r e m e di e s 

f o r b r e a c h o f a n y a g r e e m e n t s, o r u nl e s s t h e s ai d l e s s e e s s h all 

r e s e r v e a r e n t o u t o f t h e p r e m i s e s t o t h e m s el v e s o r o t h e r s, 

o r s h all r e t ai n s o m e e s t a t e, titl e o r i n t e r e s t t h e r ei n ; a n d f r o m 

t h e n ef o rt h s u c h a s si g n e e s h all b y v i r t u e o f s u c h a s si g n m e n t 

a n d w i t h o u t a n y f u r t h e r a g r e e m e n t f o r t h a t p u r p o s e, b e c o m e 

a n d b e b o u n d t o t h e l e s s o r s a n d t h ei r a s si g n s, t o p a y t h e r e n t, 

a n d t o p e r f o r m , f ulfil, k e e p a n d o b s e r v e all t h e t e r m s, c o n di -

ti o n s, c o v e n a n t s, r e s t ri c ti o n s a n d all o t h e r m a t t e r s a n d t h i n g s 

t o u c hi n g t h e p r o p e r t y a n d e s t a t e a s si g n e d, w h i c h w e r e o b li g -

at o r y u p o n t h e o ri g i n al l e s s e e, hi s e x e c u t o r s, a d m i ni s t r a t o r s 

o r a s si g n s ; p r o vi d e d , t h a t t h e c o n s e n t o f t h e l e s s o r s o r t h ei r 

a s si g n s s h all fi r s t b e o b t ai n e d t o s u c h a s si g n m e n t, a n d s ai d 

c o n s e nt, si g n e d b y t h e P r e si d e n t o r S e c r e t a r y o f s ai d C o m -

p a n y, b e fi r s t e n d o r s e d u p o n s ai d a s si g n m e n t, a n d w i t h o u t 

s u c h c o n s e n t fi r s t e n d o r s e d a n d si g n e d a s a f o r e s ai d, t hi s 

a rti cl e s h all n o t b e b i n d i n g u p o n t h e l e s s o r s o r t h ei r a s si g n s. 

A n d i n c a s e o f a n y a s si g n m e n t a s a f o r s e a i d o f a n y o n e o r 

m o r e o f s e v e r al M ill P o w e r s o ri g i n a ll y d e m i s e d b y t h e s a m e 

l e a s e, w i t h t h e p r o p e r a n d c o n v e ni e n t p a r t o f t h e l a n d, a s 

b ef o r e s t a t e d, a n d u p o n t h e c o m pli a n c e b y t h e a s si g n e e w it h 

t h e t e r m s o f t h e f o r e g o i n g p r o vi s o, t h e p r e m i s e s s o b y s u c h 

a s si g n m e n t s e v e r e d a n d d i vi d e d, a s w ell t h o s e s o a s si g n e d, 

a s t h o s e n o t a s si g n e d, s h all b e a n d b e c o n si d e r e d i n all r e -

s p e ct s a s i f t h e s a m e h a d b e e n o ri g i n a ll y s e v e r e d i n li k e m a n -

n e r a n d h a d b e e n d e m i s e d b y t h e s ai d l e s s o r s i n s e v e r al a n d 

di sti n ct l e a s e s ; a n d all t h e c o v e n a n t s, a g r e e m e n t s, c o n diti o n s, 

r e st ri c ti o n s a n d o t h e r t h i n g s o f a n d c o n c e r n i n g t h e w h ol e 

of t h e d e m i s e d p r e m i s e s, s h all a p pl y t o e a c h p a r t o f s ai d 

p r e mi s e s a f t e r s u c h s e v e r a n c e i n li k e m a n n e r, a s i f e a c h 

of s ai d p a r t s h a d b e e n d e m i s e d al o n e, t h e r e n t, h o w e v e r, r e -

s e r v e d f o r all t h e p o w e r s d e m i s e d i n t h e o ri g i n al l e a s e, t o b e 

di vi d e d t o a n d a m o n g t h e p o w e r s a s si g n e d a n d t h o s e n o t 

a s si g n e d, i n s u c h p r o p o r ti o n s a s m a y b e a g r e e d t o b y t h e 

l e s s o r s o r t h ei r a s si g n s a s a f o r e s ai d.

A t a m e e ti n g o f t h e B o a r d o f D i r e c t o r s o f “ Th e D u n d e e

1 0
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M a n uf a ct u ri n g C o m p a n y , ”  o n T h u r s d a y, J u l y 6, 1 8 6 5, t h e 

f o r e g o i n g p r o p o s al s f o r l e a si n g t h ei r M ill P o w e r s a n d Mill 

Si t e s, w e r e a p p r o v e d a n d a d o p t e d.

C H A R L E S L. P E A R S O N,
S e c r et a r y,

T H I S  I N D E N T U R E , m a d e t hi s' 

d a y o f , i n t h e y e a r o f o u r L o r d, o n e

t h o u s a n d ei g h t h u n d r e d a n d , b e t w e e n “ T H E

1 0   D U N D E E   M A N U F A C T U R I N G   C O M P A N Y , ”  o f t h e 

S t a t e o f N e w  J e r s e y, o f t h e F i r s t P a r t, a n d

o f t h e S e c o n d P a r t  ;  W h e r e a s , t h e s ai d 

p a r t  o f t h e S e c o n d p a r t h a  a g r e e d t o t a k e a l e a s e 

f r o m  t h e s ai d “ T h e D u n d e e M a n u f a c t u ri n g C o m p a n y, ” of 

t h e  l o t  a n d  p a r c el  o f l a n d h e r ei n a f t e r d e s c ri b e d,  wit h

M ill P o w e r, a s d e s c ri b e d i n t h e 

a n n e x e d P r o p o s al s, w h i c h p r o p o s al s, w i t h all t h e t e r m s, c o n-

diti o n s, a g r e e m e n t s, p o w e r s, p ri vil e g e s, li m it a ti o n s, r e st ri c- 

2 0  ti o n s a n d o t h e r m a t t e r s t h e r ei n c o n t ai n e d, a r e h e r e b y a d o pt-

e d b y t h e s ai d p a r ti e s h e r e t o, a n d m a d e a p a r t o f t hi s i n-

d e n t u r e ; N o w , t h e r e f o r e, t h e s ai d “ T h e D u n d e e M a n u f a c -

t u ri n g C o m p a n y, ” f o r a n d i n c o n si d e r a ti o n o f t h e r e n t h e r e -

i n a f t e r r e s e r v e d, a n d o f t h e a g r e e m e n t s h e r ei n a n d i n t h e 

s ai d p r o p o s al s c o n t ai n e d o n t h e p a r t a n d b e h a lf o f t h e s ai d 

p a r t  o f t h e S e c o n d P a r t,  t o b e p ai d, d o n e a n d p e r-

f o r m e d, h a v e d e m i s e d, l e a s e d a n d t o f a r m  l e t, a n d b y t h e s e 

p r e s e n t s d o d e m i s e, l e a s e a n d t o f a r m  l e t, u n t o t h e s ai d 

p a r t  o f t h e S e c o n d P a r t.

3 0 a n d a s si g n s

all l o t a n d p a r c el o f l a n d, sit u a t e i n

t h e T o w n s h i p o f A c q u a c k a n o n k, i n t h e C o u n t y o f P a s s ai c, 

a n d S t a t e o f N e w  J e r s e y,

t o g e t h e r w i t h M ill P o w e r k n o w n

a n d d i s ti n g u i s h e d a s N u m b e r ( a s d e-

s c ri b e d i n t h e s ai d a n n e x e d P r o p o s al s, a n d t o b e u s e d as 

t h e r ei n s e t f o r t h ), w i t h t h e p ri v il e g e s a n d a p p u rt e n a n c e s 

t h e r ei n m e n ti o n e d.

4 0   T O  H A V E  A N D  T O  H O L D  t h e s ai d l o t o f l a n d a n d
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M ill P ow er above described, unto the said part o f
the Second P art,
and assigns, fo r and during the term and term s, and sub-
ject to the agreem ents, conditions and all other m atters and 
things in the said annexed P roposals set forth  as obligatory 
upon the lessees o r their estates, and yield in g and payin g 
therefor to the said p arty  o f the F irst P art, and their assigns, 
the y ea rly  rent o f
dollars, on the several quarter days, and in the sums specified 
in the said Proposals. A n d  the said part o f the Second 
P art do hereby covenant, for
and assigns, w ith the said
party o f the F irst P art and their assigns, that

the said part o f the Second a P rt 
will m ake or cause to be m ade the said paym ents o f  rent at 
the times and in the m anner above specified.

A n d  the said parties hereto m utually covenant, each with 
the other and w ith  their respective lega l representatives and 
assigns, that they w ill respectively keep, observe and fulfiill 
all the terms, conditions, covenants, and other m atters and 
things in the said annexed P roposals set forth, as respective-
ly  obligatory upon them, and upon their respective legal rep-
resentatives and assigns, or upon their respective estates.

In  W i t n e s s  W her eof , the said “ T h e D undee M an u fac-
turing C om pany,”  have caused their corporate seal to be 
hereunto affixed, and these presents to be subscribed by their 
President, and attested b y  their S e c re ta r y ; and the said

Signed, Sealed and D elivered  j 
in presence o f j

IN  C H A N C E R Y  O F  N E W  J E R S E Y .

T h e dem urrer o f the defendant, T h e  M ayo r and Alderm en 
o f the C ity  o f P aterson, to the bill o f  com plaint o f the above 
named com plainants.

T h is defendant by protestation, not confessin g all or any
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o f the m atters and th in gs in the said bill o f  com plaint con-
tained, insnch m anner and form  as the same are therein set 
forth  and alleged, dem ur to said bill and fo r causes o f  de-

m urrer show as fo llow s :

F irst. T h e  said com plainants h ave not in and b y their 
said bill m ade or stated such a cause as entitles them  in a 
court o f  equity to any discovery from  this defendant or any 
relief from  this defendant in respect to the m atters contained 

10 in said bill, or any o f such m atters, and the said bill is w ith-
out equity and does not state or set forth  in any w a y  any 

cause in equity against this defendant.

Second. T h e  said bill does not show w hether the compen-
sation therein dem anded is fo r perm anent in juries or fo r in-
juries suffered before the tim e o f the filing  o f  said bill. I f  
the com pensation so dem anded is fo r perm anent injuries, 
then the said bill does not allege or set forth, as it necessar-
ily  should, that the d ischarge by this defendanut o f  its sew- 

20 age into the P assaic R iver, fo r the alleged in ju riou s results 
o f w hich  such com pensation is dem anded is designed to be 
perm anently co n tin u ed ; and if  the com pensation so demand-
ed is fo r in juries before the tim e o f the filing o f said bill, then 
the com plainants are not entitled to the interposition o f this 

court but m ust seek their rem edy in a court o f law .

T h ird . T h e  said bill does not state or show  the amount 
o f com pensation dem anded b y the com plainants, or any or 

either o f them.

30
F ourth . T h e  said bill does not show that the injurious 

condition o f said river therein alleged is the necessary or 
natural result o f the discharge o f this defendant’s sewage 

into said river.

Fifth. It is apparent from the allegations o f and state-
ments in said bill that the said alleged injurious condition 
of said river is the inevitable result of the maintenance of 
the dam across said river in said bill mentioned. So far 

40 as appears from said bill, said dam was erected and has been
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and still is m aintained w ithout any law fu l authority or legal 
right, and, as appears from  said bill, not only prevents the 
natural flow  and im pedes the natural course o f  purification 
of said river, to the benefit o f  w hich this defendant is entU 
tied in the carry in g  aw ay and disposal o f its said sew age, but 
constitutes an obstruction to the navigation  o f said river.

Sixth. T h e  said bill does not present a case on the part 
of the com plainants, or any o f them, w hich g ives a court 
of equity jurisdiction, or in w hich any equitable rem edy is 
proper, or in w hich the rem edies supplied b y  courts o f lav/ 
are not am ple and adequate.

Seventh. T h e  said bill im properly joins together the d if-
ferent causes o f  action and different legal and equitable 
claims w hich are held by the com plainants in severalty  and 
which cannot be properly  tried and heard together.

A n d  this defendant also dem urs to the part o f  said bill 
that relates to the com plainant, the D undee W a ter  P ow er 
and L an d Com pany, excep tin g the portion th ereof in the 
latter part o f the thirtieth paragraph  o f said bill relating  to 
a tract and tw o strips o f  land there mentioned, and for causes 
o f dem urrer, in addition to the first six  causes o f  dem urrer 
hereinbefore set forth, w hich are here applied to the part 
of said bill here dem urred to, shows as fo llo w s :

First. Said  part o f said bill here dem urred to does not 
show that the canal or artificial w a terw a y  in said part o f 
said bill described w as d ug  and has been and still is m ain-
tained, and the w ater o f  said river has been and is still there-
by diverted, as in said part o f said bill described, under or by 
any law fu l authority  or legal right.

Second. T h e  alleged property rights o f  the said com -
plainant, in said part o f said bill here dem urred to  m ention-
ed, being based on the apparently supposed righ t o f the said 
complainant to m aintain said dam and canal or artificial 
w aterw ay, and to divert the w ater o f  said river as aforesaid, 
are not o f  such a character as to entitle the said com plainant
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to com pensation fo r any in ju ry  thereto by said alleged pollu-
tion o f said river, or to an injunction against such pollution.

T h ird . T h e  use o f the w ater o f said river by the said com- 
. plainant, in said part o f said bill here dem urred to described, 

is not reasonable use thereof, or such a use th ereof as the said 
com plainant, so fa r as appears from  said part o f said bill, is 

entitled to m ake.

10 A n d  this defendant also dem urs to the part o f said bill that 
relates to the com plainants, the B otan y W orsted  M ills, The 
A lgo n q u in  Com pany, the D undee W oolen  Com pany, The 
A n d rew  M cL ean  Com pany, the W orth en  and A ld rich  Com-
pany, the U nited  States F in ish in g C om pany and the Passaic 
W oolen  Com pany, and fo r causes o f  dem urrer, in addition to 
the first seven causes o f  dem urrer, hereinbefore set forth, 
w hich are here applied to the part o f  said bill here demurred 

to, show  as fo llo w s :

20 F irst. Said  part o f  said bill does not show that said com-
plainants or any or either o f them , are the ow ners or even 
tenants o f  land on the banks o f said river or adjo in in g said 
river above the point w here the tide in said river ebbs and 

flows.
So fa r as appears from  said part o f said bill, said com plain-

ants take for their use respectively w ater from  the said canal 
or artificial w a terw a y  at considerable distance from  said 
river and at a point below  w here the tide in said river ebbs 

and flows.

30
Second. T h e  rights o f  said com plainants to take water 

from  said canal, in said part o f said bill described, are not 
such rights in and to the w ater o f said river, or any part 
thereof, as entitles them  to com pensation, fo r any injury 
thereto by said alleged pollution o f said river, or to any in-

jun ction  against such pollution.

T h ird . Said  righ ts o f said com plainants being based on 
the apparently supposed righ t o f the com plainant, the Dun-

40 dee W a ter  P o w er and L an d  Com pany, to m aintain said dam
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and canal, and to divert the water of said river as aforesaid, 
are not of such a character as to entitle the said complain-
ants to compensation, for any injury thereto by said alleged 
pollution of said river, or to an injunction against such pol-
lution.

W herefor, and for divers other good causes o f demurrer 
appearing in said bill, this defendant does demur thereto 
and humbly prays the judgment o f this honorable court 
whether it, this defendant, should be compelled to make any 
further or other answer to the said bill, and prays to be hence 
dismissed with its cost and charges in their behalf most 
wrongfully sustained.,

M I C H A E L  D U N N ,
City Counsel and Solicitor for Defendant.

G E O R G E  S. H I L T O N ,
Of Counsel with Defendant

S t a t e  o f  N e w  Je r s e y ,
Co u n t y  o f  P a s s a i c .

xy.
M ichael D unn, o f fu ll age, being duly sw orn according to 

law, saith, that he is the C ity  Counsel o f the C ity  o f P ater-
son, and as such is the agen t o f  the defendant, in this suit, 
and that the fo rego in g  dem urrer is not interposed fo r  delay 
but in good faith  for the causes therein set forth.

M I C H A E L  D U N N .
Sworn and subscribed this 

fourth d ay o f A p ril, A . D .
1902, before me.

C h a s . B. D u n n ,
Master in Chancery of New Jersey.

I hereby certify  that I have perused the com plainants’ bill 
in the above stated cause and that the above dem urrer is w ell 
founded in point o f law .

G E O R G E  S. H I L T O N ,
Of Counsel.
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I N  C H A N C E R Y  O F  N E W  J E R S E Y .

B e t w e e n

H E N R Y  W . D O R E M U S , ef al.,
C o m pl ai n a nt s ,

1 0 m d
T H E  M A Y O R  A N D  A L D E R M E N  O F

T H E  C I T Y  O F  P A T E R S O N ,

D ef e n d a nt s.

M r. D e p ti e f o r C o m pl ai n a n t s.

M r. H il t o n f o r D e f e n d a n t.

St e v eti s, V.  C.

T h i s i s a d e m u r r e r t o a bill fil e d b y t h e c o m pl ai n a n t s, w h o 

2 0  a r e eit h e r ri p a ri a n o w n e r s o f l a n d o n t h e P a s s a i c R i v e r a b o v e 

t h e e b b a n d fl o w o f t h e ti d e, o r l e s s e e s o f ri p a ri a n o w n e r s. 

T h e c o m pl ai n a n t s p r a y f o r a n i nj u n c ti o n r e s t r ai n i n g t h e p ol -

l u ti o n o f t h e ri v e r b y s e w a g e u nl e s s t h e ci t y w ill m a k e “ s u c h 

c o m p e n s a ti o n f o r t h e di m i n u ti o n i n t h e v al u e o f t h ei r l a n d 

a n d p r o p e r t y ri g h t s a s s h all b e a s c e r t ai n e d b y t hi s H o n o r -

a bl e C o u r t t o b e j u s t. ”   T h e bill, t h o u g h a n e w o n e, i s p r a c -

ti c all y a c o n ti n u a ti o n o f t h e c a s e o f Si m o n v. P a t e r s o n, 1 3 

D i e. 1, o n A p p . 1 5, D i c k. 3 8 5, a n d i s b a s e d u p o n t h e c o m -

pl ai n a n t s’ v i e w  o f t h e s c o p e o f t h e d e ci si o n o f t h e C o u r t of 

3 0   A p p e a l s i n t h a t c a s e.

A s s e v e r al o f t h e c a u s e s o f d e m u r r e r h a v e b e e n di s p o s e d 

o f b y t h a t d e ci si o n, o n l y t w o s e e m t o m e t o r e q u i r e di s c u s -

si o n a t t hi s ti m e.

I t i s s ai d t h a t t h e D u n d e e C o m p a n y a n d t h o s e w h o h ol d 

u n d e r it, a r e n o t e n titl e d t o t h e r e li e f p r a y e d f o r, b e c a u s e t h e 

C o m p a n y' s d a m i s a n u n l a w f u l s t r u c t u r e, a n d i t s c o n ti n u a n c e 

a s s u c h, g i v e s ri s e t o t h e v e r y e vil s w h i c h a r e m a d e t h e b a s e s 

o f c o m pl ai n t.  I t i s o n l y n e c e s s a r y t o s a y i n a n s w e r t o t hi s 

t h a t it d o e s n o t a p p e a r f r o m  t h e all e g a ti o n s o f t h e bill t h at it 

4 0   i s a n u n l a w f u l s t r u c t u r e.  T h e d a m w a s e r e c t e d s h o rtl y
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after the y e a r  1832. In  1858 it w a s  ra ised  to  a h e ig h t o f  14 

feet above th e  r iv e r  bed, an d  it h a s been m a in ta in ed  a t th a t 

height ev er  sin ce. E v e n  i f  it co u ld  be in fe rr e d  fro m  th e  a l-

legations o f  th e  b ill th a t it w a s  b u ilt upo n  lan d s w h ic h  did  n ot 

belong to  th e co m p a n y , an d  th e re  is n o th in g  in th e  b ill fro m  

which such an in fe re n ce  can  be m ade, it h as sto od  at its  p res-

ent h eig h t fo r  o v e r  fo r ty  y e a rs — a p e rio d  o f  tim e m o re  th an  

sufficient to  le g a liz e  it as a g a in s t a d v e rse  cla im a n ts. I t  w a s  

constructed a t a p o in t w h e re  th e  title  to  th e  bed  o f  th e  stream  

was or m ig h t h a v e  been in  the C o m p a n y , an d  w h e re  th e  con- 10 
struction w a s  o r  m ig h t h a v e  been la w fu l. I  can n o t assu m e, 

in the absen ce o f  ev id en ce, th a t it w a s  u n la w fu l.

T h e  o th er ca u se  o f  d e m u rre r  r e q u ir in g  p resen t co n sid e ra -

tion is, th a t som e o f  th e  co m p la in a n ts a re  n o t r ip a ria n  o w n -

ers, and th e re fo re  n ot en titled  to  d a m a g e  o r  an in ju n ctio n . 

S tockport W a te r  C o . v . P o tte r, 3 H u r ls ., & c., 300, is relied  

upon. T h e  b ill in c lu d es th ree  classes o f  p e r s o n s ; first, tho se 

who are, in th e  fu lle s t sense, r ip aria n  o w n e rs  a b o v e  th e  ebb 

and flow  o f  th e  t id e ; secon d, th o se  w h o se  lan d s a d jo in , n ot 

the river, b u t th e  a rtific ia lly  co n stru cte d  can al w h o se  w a te rs  20 

are d raw n  fro m  th e  r iv e r ; th ird , th o se  w h o  a re  n e ith er  o w n -

ers or lessees o f  lan d s fr o n tin g  on th e  r iv e r  o r  on th e can al, 

but w h o  a re  lessees o f  a certa in  am o u n t o f  “ m ill p o w e r ”  

which is u sed  in th e ir  re sp e ctiv e  fa cto rie s , e ith er fo r  d r iv in g  

the m ach in ery  o r  fo r  sco u rin g , d y e in g , & c.

A s  to  the first c la ss  th e re  can  be n o d ou b t th a t its  m em bers 

are entitled  to  an in ju n ctio n  o r  d a m a g es  u n d e r th e  d ecision  

in S im m ons v . P a te rso n .

T h e  secon d an d  th ird  classes resem b le each o th er in th is 

respect, v iz ., th a t th e y  b oth  lea se  m ill p o w er. 30
M ill p o w e r  is, in th e  leases, defin ed to be “ th e  r ig h t  to 

draw fro m  th e  n ea rest r a c e w a y  o r  can al o f  th e  lesso rs, 

through th e  lan d  to  be d em ised  and  to  be u sed  th ereon , e ig h t 

and o n e -h a lf cu b ic  fe e t o f  w a te r  p e r  secon d  so lo n g  as the 

w ater in th e  m ain  re se rv o ir  a t the dam  sh all stan d  w ith in  

tw elve in ches b e lo w  th e  lev e l o f  th e  to p  o f  sa id  dam , w ith  a 

free flo w  th e re fro m  and th e  m ain  can al o r  r a c e w a y , a ll th e 

inlet g a te s  to  th e  sam e b e in g  op en , w ith  a fa ll n ot e x c e e d in g  

a point 23 fe e t b e lo w  th e  lev e l o f  th e  to p  o f  th e  d a m .”  T h e r e  

is a restrictio n  th a t in case  th e  w a te r  in  th e  m ain  re se rv o ir  40
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s h a ll f a ll b e l o w  t h e p o i n t d e s i g n a t e d a s t w e l v e i n c h e s b el o w 

t h e l e v e l o f t h e t o p o f t h e d a m , t h e l e s s o r s s h a ll s h u t d o w n 

t h e g a t e s' o f t h e l e s s e e s i n t h e r e v e r s e o r d e r o f t h e i r n u m b e r s 

s u f fi c i e n t t o m a i n t a i n t h e w a t e r i n t h e m a i n r e s e r v o i r a t t h e 

s a i d p o i n t.

I t w ill b e u n n e c e s s a r y f o r t h e p u r p o s e s o f t h i s di s c u s si o n 

t o d i f f e r e n ti a t e t h e s e c o n d o f t h e a b o v e c l a s s e s f r o m  t h e t hi r d, 

b e c a u s e I t h i n k t h a t u n d e r t h e l a w  o f t h i s S t a t e , a s I u n d e r -

s t a n d i t, b o t h c l a s s e s m a y, b e c a u s e t h e y a r e l e s s e e s o f mill 

1 0  p o w e r, d i r e c tl y o r i n d i r e c tl y p a r ti c i p a t e i n t h e b e n e fi t o f t hi s 

s u i t.

I n S t o c k p o r t W a t e r W o r k s C o. v . P o t t e r, 3 H u r l., & c., 3 0 0, 

i t w a s h e l d b y a d i v i d e d c o u r t t h a t w h e r e a r i p a r i a n  p r o p ri e -

t o r c o n v e y s l a n d n o t a b u t ti n g o n a s t r e a m  a n d g r a n t s w a t e r 

r i g h t s t o b e u s e d t h e r e o n , t h e g r a n t o f w a t e r r i g h t s, t h o u g h 

v a li d  a s a g a i n s t t h e g r a n t o r, c r e a t e s n o r i g h t s f o r t h e i n t e r -

r u p ti o n o f w h i c h  t h e g r a n t e e c a n s u e a t h i r d p a r t y .  T hi s 

c a s e w a s c o n s i d e r e d b y t h e S u p r e m e C o u r t i n B u tl e r R u b b e r 

C o . v . N e w a r k , 3 2 V r . 3 2, a n d t h e r e d i s ti n g u i s h e d .  I t w a s 

2 0  h el d t h a t o n t h e a s s u m p ti o n t h a t t h e g r a n t e e o f t h e r i g h t t o 

t a k e w a t e r f o r t h e p u r p o s e o f i t s m ill w a s n o t u n d e r it s 

d e e d a r i p a r i a n p r o p ri e t o r, s till i t w a s e n ti tl e d t o c o m p e n s a -

ti o n f o r t h e d a m a g e s i t s u s t a i n e d b y t h e t a k i n g  o f t h e w a t e r 

o f t h e P e q u a n n o c k f o r t h e b e n e fi t o f t h e c i t y o f N e w a r k  u n -

d e r p r o c e e d i n g s t o c o n d e m n.  M r. J u s ti c e D e p u e s a i d “ T h e 

r i g h t t h e p l a i n ti f f s o b t a i n e d t o t h e u s e o f t h e w a t e r s o f t h e 

s t r e a m  i n v i r t u e o f t h e g r a n t f r o m  t h e N e w b r o u g h  C o. i s u n -

d e n i a b l y p r o p e r t y.  A s  s u c h u n d e r o u r c o n s ti t u ti o n , t h e y c a n 

n o t b e d e p ri v e d o f i t e x c e p t o n c o m p e n s a ti o n m a d e.  T hi s 

3 0   p r i n c i p l e a p p li e s w h e t h e r t h e w a t e r t a k e n o r t h e i n j u r y  d o n e 

t o t h e m ill p r o p e r t y b y d i v e r t i n g t h e w a t e r s f r o m  t h e m ill fi e 

c o n s i d e r e d .  T h e  d e s t r u c ti o n o f p r i v a t e p r o p e r t y, e i t h e r t o t al 

o r p a r ti a l, o r t h e di mi n uti o n of  it s v al u e,  b y t h e a c t o f t h e 

g o v e r n m e n t s d i r e c tl y a n d n o t m e r e l y i n c i d e n t a ll y a f f e c ti n g it 

i s a t a k i n g  w i t h i n t h e c o n s ti t u ti o n a l p r o v i s i o n , w h i c h  c a n b e 

e f f e c t e d o n l y u n d e r t h e r i g h t o f e m i n e n t d o m a i n , s u b j e c t t o 

t h e c o n s ti t u ti o n a l li m i t a ti o n o f m a k i n g j u s t c o m p e n s a ti o n . ”

I n K e n s i t v . G r e a t E a s t e r n  R . R . C ., 2 7 C h . D i v . 1 3 6, L i n d - 

l e y L . J ., s p e a k i n g o f t h e S t o c k p o r t W a t e r c a s e, s a y s i t “ si m - 

4 0   p l y d e c i s e s t h a t t h e g r a n t e e i f a r i p a r i a n p r o p r i e t o r m u s t t a k e



51

the w a te r  as h e  finds it. I f  it  is  d ir ty  w h en  it com es to  the 

m outh o f  h is  p ip e, h e can n o t com p la in  o f  th o se  w h o  h a v e  

dirtied it. H e  h as n ot th e  r ig h t  o f  a r ip a ria n  p ro p rie to r. 

T h e  case  does n ot d ecid e th a t th e  licen see o r  g ra n te e  o f  a r i-

parian  p ro p rie to r  can n o t ta k e  som e w a te r  fro m  th e  strea m  i f  

he h u rts n o b o d y. * * * T h e  a rg u m e n t can n o t be m ain -

tained u n less w e  sa y  th a t a r ip a ria n  p ro p rie to r  can n o t a llo w  

a n yb od y to  ta k e  a n y  w a te r  o u t o f  a stream , w h e th e r  a n y b o d y  

is in ju re d  o r  n ot. It  seem s to  be it w o u ld  be m o n stro u s to  

decide a n y th in g  o f  th e  so rt.”  E v e n  in  th e  S to c k p o rt C o m -

p an y ’s case , it is  ad m itted  th a t th e n o n -rip a ria n  g ra n te e  can  

acquire w a te r  r ig h ts  g o o d  as a g a in st th e g ra n to r , “ b u t n ot so 

as to sue o th er p e rso n s in  his o w n  n am e fo r  th e  in fr in g e m e n t 
o f  th em .”

N o w  w h a t is th e  sta tu s o f  th e p resen t ca se ?  I t  is, in  fo rm , 

a suit in th e  a lte rn a tiv e  fo r  an in ju n ctio n  o r  th e  ju s t  co m p en -

sation g u a ra n te e d  b y  th e  co n stitu tio n . B u t  in S im m o n s v. 

P aterso n , 15  D ic k . 393, it w a s  h eld  b y  th e  C o u r t o f  A p p e a ls  

that th e  co m p la in a n ts w e re , b y  reaso n  o f  th e ir  co n tin u ed  a c-

quiescence, n ot en titled  to  an in ju n ctio n  i f  re lie f  co u ld  be o th -

erw ise a ffo rd e d , and th a t r e lie f  co u ld  be a ffo rd e d  b y  m a k in g  

to them  “ su ch  co m p en satio n  fo r  th e  d im in u tion  o f  th e  v a lu e  

o f th eir  lan d s as sh o u ld  be a sce rta in ed  to  be ju s t .”  T h e  suit 

is, th e re fo re , su b sta n tia lly , a  su it fo r  co m p en satio n  fo r  p ro p -

erty  ta k en , and  th e  q u estio n  is, h a v e  th e  lessees o f  w a te r  

p o w er a p ro p e rty  r ig h t  th e re in ?  I f  th e y  h a v e  su ch  a  r ig h t, 

and it is d im in ish ed  in v a lu e  b y  th e  a ct o f  th e C ity  o f  P a te r -

son, th at is a ta k in g  w ith in  th e  m e a n in g  o f  th e  co n stitu tio n al 

provision  an d  th e y  a re  en titled  to  d a m a g es. I  th in k  th ey 

have such  a  r ig h t.

T h e  dam , as I h a v e  said , is, so fa r  as ap p e ars, a  la w fu l 

stru ctu re. It  w a s  erected  b y  th e  D u n d e e  M a n u fa c tu r in g  C o. 

sh o rtly  a fte r  the y e a r  1832. B y  its ch arte r, g ra n te d  in th at 

year an d  am en d ed  in  th e  y e a r  fo llo w in g , th e  L e g is la tu r e  a u -

th o rized  th e  co m p a n y  to  b u y, ren t and  h o ld  lan d s, tenem ents 

and water pozver necessary and u se fu l fo r  th e  p u rp o se  o f  

m a n u fa ctu rin g  iro n , cotto n , w o o l an d  o th er a rtic le s  an d  the 

sam e, “ to sell, ' let or otherw ise dispose o f as they should  
deem proper.”  A g a in  in 1872 th e  L e g is la tu r e  en acted  th at 

the re o rg a n iz e d  co m p a n y  m ig h t estab lish  an office in the
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C i t y  o f N e w  Y o r k , “ f o r t h e l etti n g of  it s p o w e r  o r t h e d i s -

p o s al o f i t s l a n d s, o r f o r a n y o t h e r p u r p o s e . ”  H e r e , t h e n, 

w a s a n e x p r e s s a u t h o r i z a ti o n  b y t h e l e g i s l a t u r e t o l e t p o w e r. 

N o w , o f c o u r s e, t h e L e g i s l a t u r e  d i d n o t i n t e n d t o a u t h o ri z e 

a n d c o u l d n o t h a v e a u t h o r i z e d t h e l e t t i n g o f p o w e r, i n s u c h 

m a n n e r a s t o d e p ri v e t h e l o w e r r i p a r i a n  o w n e r s o f t h e i r ri g h t 

t o t h e fl o w  o f t h e s t r e a m .  W h a t t h a t r i g h t i s, i s cl e a rl y 

s t a t e d i n a p a s s a g e , o f t e n  q u o t e d , f r o m  a j u d g m e n t o f L o r d 

K i n g s d o w n  i n M i n o r v . G il m o u r, 1 2 M o o . P . C ., a t p. 1 5 6. 

1 0  H e s a y s : “ B y  t h e g e n e r a l l a w  a p p li c a b l e t o r u n n i n g s t r e a m s, 

e v e r y r i p a r i a n  p r o p r i e t o r h a s a r i g h t t o w h a t m a y b e c all e d 

t h e o r d i n a r y u s e o f w a t e r fl o w i n g p a s t h i s l a n d ; f o r i n s t a n c e, 

t o t h e r e a s o n a b l e u s e o f t h e w a t e r f o r d o m e s ti c p u r p o s e s a n d 

f o r h i s c a t tl e, a n d t h i s w i t h o u t r e g a r d  t o t h e e f f e c t w h i c h 

s u c h u s e m a y h a v e , i n c a s e o f a d e fi c i e n c y u p o n p r o p ri e t o r s 

l o w e r d o w n t h e s t r e a m .  B u t f u r t h e r, h e h a s t h e r i g h t t o t h e 

u s e o f i t f o r a n y p u r p o s e s, o r w h a t m a y b e d e e m e d t h e e x t r a -

o r d i n a r y u s e o f i t, p r o v i d e d  h e d o e s n o t t h e r e b y i n t e r f e r e 

w i t h t h e r i g h t o f  o t h e r p r o p r i e t o r s e i t h e r a b o v e o r b el o w

2 0   h i m .  S u b j e c t t o t h i s c o n d i ti o n , h e  m a y d a m  u p a s t r e a m

f o r t h e p u r p o s e o f a m ill o r d i v e r t t h e w a t e r f o r t h e p u r p o s e 

o f i r r i g a ti o n .  B u t h e h a s n o r i g h t t o i n t e r c e p t t h e r e g u l a r 

fl o w  o f t h e s t r e a m , i f h e t h e r e b y i n t e r f e r e s w i t h  t h e l a w f u l 

u s e o f t h e w a t e r b v o t h e r p r o p r i e t o r s a n d i n fli c t s u p o n t h e m  

a s e n si b l e i n j u r y . ” '  T h i s I u n d e r s t a n d t o b e t h e d o c t r i n e o f 

H i g g i n s v . F l e m i n g t o n  W a t e r C o ., 9 S t e w . 5 3 &-

T h e  D u n d e e C o m p a n y , i n v i r t u e o f i t s r i p a r i a n  o w e n r s h i p , 

h a d, a s i t a p p e a r s f r o m  t h i s p a s s a g e , t h e r i g h t t o  d a m , a n d 

t h e f u r t h e r r i g h t t o u s e t h e w a t e r o f t h e r i v e r f o r m illi n g 

3 0   p u r p o s e s, i f s u c h  d i d n o t i n t e r f e r e w i t h  i t s l a w f u l u s e b y

o t h e r p r o p ri e t o r s. I t m i g h t b y a d v e r s e  p o s s e s s i o n , o r b y

c o n t r a c t w i t h  l o w e r p r o p ri e t o r s, h a v e a c q u i r e d a g r e a t e r 

r i g h t.  H o l s m a n  v . B o ili n g  S p r i n g s B l e a c h i n g C o ., I M c C a r. 

3 3 6.

B u t t h e D u n d e e C o m p a n y , b y l e g i s l a ti v e e n a c t m e n t, h a d 

t h i s f u r t h e r r i g h t, v i z ., a r i g h t t o l et w a t e r p o w e r — n o t a 

r i g h t t o l e t m o r e w a t e r p o w e r t h a n i t c o u l d l a w f u ll y  u s e i t -

s e l f, b u t, I t a k e i t, a s m u c h a s i t c o u l d l a w f u ll y  u s e.  T h e 

r i g h t t o t h u s l e t w a s n o t i n t e r m s a r e s t r i c t e d r i g h t  a ri g h t

4. Q  t o l e t t o t h o s e o n l y w h o w e r e o r m i g h t b e c o m e r i p a r i a n  o w n -
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ers. I t  w a s  a  g e n e ra l r ig h t. B e in g  g e n e ra l, som e reaso n  

for c u ttin g  it d o w n  m u st be sh o w n . B u t in  po in t o f  fa c t  the 

public is  b enefited  b y  th e  fu ll  u tiliza tio n  o f  on e o f  n a tu re ’s 

forces an d  b ecau se  o f  th e  lim itatio n  m en tion ed  in th e ju d g -

m ent o f  L o r d  K in g s d o w n , no o th er p e rso n ’s r ig h t  is o r  can  

be in te rfe re d  w ith . A s s u m in g , then, th a t the la w , as it w a s  

declared in  the S to c k p o rt W a te r  C o m p a n y ’s case, is th e la w  

o f this state, th a t case  can n o t be re g a rd e d  as c o n tro llin g , fo r  

the case a t b a r  h as been  ta k en  o u t o f  its  o p eratio n . C e r -

tain ly  it w ill n o t be a sserted  th a t th e  L e g is la tu r e  m a y  n ot 

au th orize th e  tr a n s fe r  o f  r ig h ts  in  g r o s s  to  w a te r  p o w e r, even  

if, at com m on  la w , su ch  tra n sfe r , th o u g h  v a lid  and  e n fo rce -

able in  som e resp ects, is n o t so in  oth ers. T h e  L e g is la tu r e  

has m ade ch o ses in actio n  an d  tra n s fe rs  o f  estates in e x p e c t-

an cy a ssig n a b le . I t  h as en abled  g ra n te e s  o f  reve rsio n s  and  

lessees to  a v a il th e m selve s o f  co ve n a n ts an d  co n d itio n s in 

leases, an d  I can  see n o reaso n  w h y , i f  w a te r  r ig h ts  in g ro ss  

can n ot, b y  th e  ru le s  o f  th e  com m on  la w , be e ffe c tu a lly  a s-

signed, th e  L e g is la tu r e  co u ld  n o t h a v e  m ad e th em  a s s ig n -

able. I t  w o u ld  seem , th e re fo re , to  b e q u ite  in a d m issa b le  to  

assert th a t w h en  th e  L e g is la tu r e  d ec lared  th a t the co m p a n y 

m igh t let an d  ren t w a te r  p o w e r, th e y  d id  n ot in ten d  to  v e st 

in the lessee th e  r ig h t  o f  th e lesso r to  the e x te n t th a t h e p o s-

sessed an d  c o n fe rre d  it.

N o w  I can n o t im a g in e  th a t w h en  th e  L e g is la tu r e  a u th o r-

ized a le tt in g , it in ten d ed  th a t th e  lessee  o f  th e  th in g  d em ised  

should h a v e  e v e r y  o th er r ig h t  o f  p ro p e rty  in it, e x c e p t the 

rig h t to  p re v e n t its  p o llu tio n — th a t is, its p a rtia l o r  com p lete  

d estruction  fo r  a ll th e  b en eficia l p u rp o ses  o f  th e  lease. S a y s  

M r. J u stice  V a n  S y c k e l, in S im m o n s v . P a te rso n  (s u p ra )  : 

“ T h e  h ig h e r  o w n e rs  can n o t la w fu lly  com bin e and  b y  co n -

struction  o f  a rtific ia l co n d icts  co lle ct fo u l m a tter  an d  p o u r 

it, in  m ass, in to  th e stream . S u c h  a schem e, w h en  p u t into  

op eratio n , co n stitu te s th e  ta k in g  o f  p r iv a te  p ro p e rty  w h ich  

the L e g is la tu r e  can n o t a u th o rize  e x c e p t u p o n  ju s t  co m p en -

sation to  th e  p a r ty  in ju r e d .”

W e  h a v e , then, th is s itu a t io n : A  le g is la t iv e  g r a n t  to  the 

D u n d ee C o m p a n y  o f  a r ig h t  to  a cq u ire  and  u se p o w er, a 

le g is la tiv e  g r a n t  o f  a  fu r th e r  r ig h t  to  let and  ren t p o w e r—  

an a d ju d ic a tio n  in th e  B u tle r  R u b b e r  C o m p a n y ’s case  th a t a
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r ig h t  in g r o s s  to w a te r  is  a p ro p e rty  r ig h t  fo r  w h ich , i f  taken 

fo r  m u n ic ip a l use, co m p en satio n  m u st be m a d e ; an d  a decla-

ratio n  in th e  S im m o n s case, th a t p o llu tio n  is  su ch  an  in ju ry  

as  co n stitu tes a ta k in g , w ith in  th e  m e a n in g  o f  th e  constitu-

tion . T h is  g r a n t  and  th ese  d ecision s seem  to  m e to  ta k e  the 

case  o u t o f  th e  op eratio n  o f  th e  S to c k p o rt W a te r  C o m p a n y ’s 

case , i f  th a t case  be la w  here.

T h e  fu r th e r  p o in t is m ad e th a t th e  lessees o f  p o w e r  cannot 

be jo in e d 'in  th e  sam e b ill w ith  r ip a ria n  o w n e rs  p ro p e rly  so 

^  den om in ated . T h is  o b je c tio n  seem s to  be w ith o u t substance, 

A s s u m in g  th a t R u le  132 d oes n o t a p p ly , it seem s c le a r  that 

th e  p resen t case  co m es w ith in  th e  reaso n  o f  th e  la te r  C h an -

c e llo r ’s op in ion  w ith  th e  d ecision s c ited  an d  com m en ted  on 

b y  h im  in  th e S im m o n s case, rep o rte d  u n d e r th e  n am e of 

A t t ’y  G e n ’l v . P a te rso n , 13 D ick . 1. N o  d isa p p ro v a l o f  his 

v ie w s  in  th a t resp e ct is  to  be fo u n d  in th e  op in ion  delivered 

on  b e h a lf o f  th e  C o u r t o f  R e v ie w . I* m a y  a d d  th a t as the 

b ill n o w  stan ds, R u le  130 c le a r ly  a p p lies to  th o se  w h o  are 

r ip a ria n  o w n ers. I f  it  d oes n ot a p p ly  to  lessees o f  w ater 

p o w e r  b ecau se  su ch  lessees do  n o t o w n  o r  p o ssess “ distinct 

tenements,”  it w o u ld  seem  fro m  th e  c la u ses o f  th e  leases to 

w h ic h  I h a v e  a lre a d y  re fe r re d  th a t th e re  is  to  a  certa in  e x -

ten t a  co m m u n ity  o f  in terest o r  o b lig a tio n  a m o n g  th e  several 

lessees, w h en  th^ w a te r  is  lo w , w h ic h  m a k e s it at le a st desir-

ab le  th a t b oth  lesso r an d  lessees sh o u ld  p a rtic ip a te  in  an as-

sessm en t o f  d a m a g es.

A  tru e  co p y .

E .. C . S T O K E S ,
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