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Summons.

T h e  St at e  o f  Ne w  Jers ey  to Sa m K a n e n g ie s e r  
and M o r r is  K a n e n g ie s e r  : You Are 
Summoned to answer the annexed

L. S. complaint of 'Charles Rygiel, in an 
action at law in the Essex County 
Circuit Court. And take notice that 
unless you file your answer to said 

complaint with the Clerk of the said Essex 
County Circuit Court, at Newark, within twenty 
days after service upon you of this writ and 
the annexed complaint, the plaintiff may pro-
ceed in the suit and judgment entered against 
you.

W it n e s s , William A. Smith, Esquire, Judge 
of the Essex County Circuit Court, at Newark, 
this 10th day of February, 1932.

JOHN H. SCOTT, 
Clerk.

Marder and Okin,
Attorneys.

N o# Jersey
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Complaint.

ESSEX COUNTY CIRCUIT COURT.

Ch a r l e s  Ry g ie l ,
Plaintiff,

10 vs.

Sa m K a n e n g ie s e r  and M o r r is  
K a n e n g ie s e r ,

Defendants.

The plaintiff, a resident of the City of New-
ark, County of Essex and State of New Jersey, 
says that:

20 F ir st  Ca u s e  o f  A c t io n .

1. On or about the dates hereinafter men-
tioned, the defendants, Sam Kanengieser and 
Morris Kanengieser, were owners of the prem-
ises commonly known and designated as No. 11 
Fleming Avenue, Newark, New Jersey, in which 
said premises Charles Rygiel, the plaintiff, was 
a month to month tenant of the defendants.

30 2. The said building contains a stairway lead-
ing towards the rear entrance of said premises, 
which said stairway was used in common by the 
plaintiff and numerous other tenants of the de-
fendants.

3. The said stairway was used in common as 
aforesaid and maintained by the landlords for 
the purpose of affording an entrance and exit 
to and from the rear yard, and was in the con-

40 trol of the said defendants at the times herein-
after stated.

Action 
at Law.
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Complaint

4. The plaintiff, Charles Rygiel, on or about 
the 20th day of May, 1931, while using said 
stairway to enter the rear yard, fell down same 
sustaining severe injuries more particularly set 
forth hereinafter, because of the recklessness, 
negligence and carelessness of the defendants.

5. It became and was the duty of the said de-
fendants to keep and maintain the stairway in a 
safe condition for the use of the plaintiff and 
other tenants of the defendants, with which duty 
the defendants neglected and failed to comply; 
the defendants were negligent in that the stair-
way was maintained at a very sharp angle; in 
that the stairway was maintained in a loose 
condition and the defendants neglected to re-
pair same; in that the said stairway was rotted 
and failed to have the proper supports, the de-
fendants neglected to repair same; in that the 
steps were of an irregular height, all to the 
knowledge of the defendants.

6. As a result thereof the plaintiff, Charles 
Rygiel, sustained injuries in and about his head, 
neck, arms, stomach, legs and other parts of 
his person and suffered severe nervous shock, 
and as a result thereof will be permanently dis-
abled in various respects.

Wherefore, plaintiff demands as damages the 
snm of $20,000.00 on the First Cause of Action 
from the defendants, Sam Kanengieser and Mor-
ris Kanengieser, together with costs of this suit 
to be taxed.

Second  Ca u s e  o f  A c t io n .

1. Plaintiff repeats paragraphs 1, 2, 3, 4 and 
5 of the First Cause of Action.
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Complaint

2. As a result thereof, the plaintiff, Charles 
Rygiel, sustained severe injuries, more particu-
larly set forth in paragraph 6 of the First 
Cause of Action causing him to expend a con-
siderable sum of money in endeavoring to have 

10 himself cured of the aforesaid injuries and will 
in the future be forced to expend considerable 
sums of money in order to become cured of said 
injuries and/or trying to become cured of said 
injuries.

Wherefore the plaintiff demands as damages 
on the Second Cause of Action, the sum of 
$5,000.00 together with costs of this suit to be 
taxed.

20
MARDER Am> OKIN, 
Attorneys of Plaintiff.

30

40
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Order.

Filed November 25, 1933. 

ESSEX COUNTY CIRCUIT COURT.

C ha r l e s  R y g ie l , \
Plaintiff, I

vs. ( Action
/a t  Law,

Sa m K a n e n g ie s e r  and M o r r is  l 
K a n e n g ie s e r , j

Defendants. /

This matter being opened to the court by 
Charles S. Okin, Esq., a member of the firm of 
Marder and Okin, Esqs., attorneys of plaintiff, 
in the presence of Miss Beatrice Bochner, at-
torney of defendants, Saul Tischler, Esq., also 
appearing of counsel for the defendants, and it 
appearing that the case has been called for trial 
on this day and that no jury has been impaneled 
nor has said trial begun; and it appearing that 
the attorneys of the plaintiff have made an ap-
plication to amend the complaint filed herein 
or to file an amended complaint on the ground 
that the date of the accident as set forth in 
the complaint, to wit, on or about May 20, 1931, 
is erroneous, same having been inserted therein 
through error, and that the correct date of the 
accident is on or about May 21, 1930; and it 
further appearing that the date of the accident 
as set forth in the complaint is actually the re-
sult of an error; and it further appearing that 
the attorneys of the defendants are objecting 
hereto,

It is, on this 23rd day of November, 1933,
Ordered, that plaintiff be and is hereby given

10
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Order

leave to file an amended complaint setting forth 
the correct date of said accident, and that said 
amended complaint be served upon the attorney 
of the defendant within ten days from the date 
hereof; and it is further

™ Ordered, that the attorney of defendants be 
and is hereby given leave to file an amended 
answer within twenty days after service upon 
the said attorney of the defendants of the afore-
said amended complaint and to serve same up-
on the attorneys of the plaintiff within said 
time; and it is further

Ordered, that the parties hereto be and they 
are given leave to file such other pleadings as 

20 may be necessary for their respective cases, all 
pleadings to be filed in the same order and with-
in the same periods as set forth in the New 
Jersey Practice Act except as hereinabove set 
forth; and it is further

Ordered, that when this cause is at issue, 
the matter be placed on the daily list of con-
tested cases by the Assignment Commissioner 
of Essex County; and it is further 

30 Ordered, that a new notice of trial need not 
be filed and that the case continue to have the 
same number, to wit, case No. 1228, on the list 
of causes for the September, 1933, term as here-
tofore, and until such time as a later list of 
causes is published; and it is further 

Ordered, that defendants’ request for an ex-
ception to this order be and the same is hereby 
allowed.

40 (Signed) A. 0. ROBBINS,
Acting Circuit Court Judge.

A True Copy.
Marder and Okin,

Attorneys of Plaintiff.



7

Amended Complaint.

Filed November 25, 1933. 

ESSEX COUNTY CIRCUIT COURT.

Ch a r l e s  Ry g ie l , \
Plaintiff, I

vs. f Action
/a t  Lav

Sa m K a n e n g ie s e r  and M o r r is  l 
K a n e n g ie s e r , j

Defendants. /

The plaintiff, a resident of the City of New-
ark, County of Essex and State of New Jersey, 
by leave of court, says that:

F ir s t  Ca u s e  o f  A c t io n .

1. On or about the dates hereinafter men-
tioned, the defendants, Sam Kanengieser and 
Morris Kanengieser, were owners of the prem-
ises commonly known and designated as No. 
11 Fleming Avenue, Newark, New Jersey, in 
which said premises, Charles Rygiel, the plain-
tiff, was a month to month tenant of the de-
fendants.

2. The said building contains a stairway lead-
ing towards the rear entrance of said premises, 
which said stairway was used in common by the 
plaintiff and numerous other tenants of the de-
fendants.

3. The said stairway was used in common 
as aforesaid and maintained by the landlords 
for the purpose of affording an entrance and 
exit to and from the rear yard, and was in the
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Amended Complaint

control of the said defendants at the times here-
inafter stated.

4. The plaintiff, Charles Rygiel, on or about 
the 21st day of May, 1930, while using said

10 stairway to enter the rear yard, fell down same 
sustaining severe injuries more particularly set 
forth hereinafter, because of the recklessness, 
negligence and carelessness of the defendants.

5. It became and was the duty of the said 
defendants to keep and maintain the stairway 
in a safe condition for the use of the plaintiff 
and other tenants of the defendants, with which 
duty the defendants neglected and failed to

20 comply; the defendants were negligent in that 
the stairway was maintained at a very sharp 
angle; in that the stairway was maintained in 
a loose condition and the defendants neglected 
to repair same; in that the said stairway was 
rotted and failed to have the proper supports, 
the defendants neglecting to repair same; in 
that the steps were of an irregular height, all 
to the knowledge of the defendants.

30 6. As a result thereof, the plaintiff, Charles
Rygiel, sustained injuries in and about his head, 
neck, arms, stomach, legs and other parts of his 
person and suffered severe nervous shock, and 
as a result thereof will be permanently dis-
abled in various respects.

Wherefore, plaintiff demands as damages the 
sum of $20,000.00 on the First Cause of Action 
from the defendants, Sam Kanengieser and Mor-

40 ris Kanengieser, together with costs of this suit 
to be taxed.
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Amended Complaint 

Sec ond  Ca u s e  o p A c t io n .

1. Plaintiff repeats paragraphs 1, 2, 3, 4 and 
5 of the First Cause of Action.

2. As a result thereof, the plaintiff, Charles 
Rygiel, sustained severe injuries, more particu-
larly set forth in paragraph 6 of the First 
Cause of Action causing him to expend a con-
siderable sum of money in endeavoring to have 
himself cured of the aforesaid injuries and will 
in the future he forced to expend considerable 
sums of money in order to become cured of 
said injuries and/or trying to become cured of 
said injuries.

Wherefore the plaintiff demands as damages 
on the Second Cause of Action the sum of 
$5,000.00 together with costs of this suit to be 
taxed.

MARDER a n d  OKIN, 
Attorneys of Plaintiff.
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Substitution of Attorney.

Filed December 8, 1933. 

ESSEX COUNTY CIRCUIT COURT.

10 Ch a r l e s  Ry g ie l , \
Plaintiff, J 

vs. (

Sa m Ka n e n g ie s e r  and M o br is  ( 
K a n e n g ie s e r ,

Defendants.

Action 
> at Law.

Coult, Satz & Tomlinson, are hereby substi-
tuted in my place and stead as attorneys for 

20 the Defendants in the above-entitled cause.

BEATRICE BOCHNER, 
Attorney of Defendants.

30
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Answer to Amended Complaint. 

ESSEX COUNTY CIRCUIT COURT. 

Filed December 30, 1933.

Ch a r l e s  Ryg ie l , \
Plaintiff, /

vs. [ Action

Sa m K a n e n g ie s e r  and M o r r is  ( aV
K a n e n g ie s e r , I

Defendants. /

Defendants answering the Amended Com-
plaint of the plaintiff herein say that:

F irs t  Ca u s e  o f  A c t io n .

1. Paragraph one is denied.
2. Paragraph two is denied.

3. Paragraph three is denied.
4. Paragraph four is denied.

5. Paragraph five is denied.

6. Paragraph six is denied.

F irst  s e par at e  d e f e n s e  to  f ir st  caus e  o f  
a c t io n  :

Plaintiff, Charles Rygiel, caused or con-
tributed to his alleged injuries in that he failed 
and neglected to exercise reasonable care to pro-
tect his own safety under the circumstances and 
conditions which existed at the time of the al-
leged accident.

10
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Answer to Amended Complaint

Second  separ at e  d e f e n s e  to  f ir st  c au se  o f  
a c t io n  :

Defendants allege that the plaintiff’s injuries 
resulted from a risk voluntarily assumed by him, 

I® and the existence, nature and danger of which 
were patent to and understood and appreciated 
by him or ought reasonably to have been.

T h ir d  s e par at e  d e f e n se  t o  f ir s t  c a u s e  o f  
a c t io n :

Defendants aver that the cause of action al-
leged in the complaint and amended complaint 

2Q of the plaintiff did not arise within two years 
next preceding the commencement of this action 
and by virtue of the Statute of Limitations in 
such case made and provided plaintiff is barred 
and precluded from having and maintaining the 
alleged action set forth in the said complaint 
and amended complaint.

Second  Ca u s e  of  A c t io n .

30 1. Defendants repeat the answers to para-
graphs 1, 2, 3, 4 and 5 of the First Cause of 
Action and make same part hereof as if herein 
set forth in full.

2. Paragraph two is denied.

Hirs t  separate  d e f e n se  to  second  c au se  o f  
a c t io n :

40 Plaintiff, Charles Rygiel, caused or contrib-
uted to his alleged injuries in that he failed and 
neglected to exercise reasonable care to protect
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Answer to Amended Complaint

his own safety under the circumstances and con-
ditions which existed at the time of the alleged 
accident.

S e c o n d  s e pa r a t e  d e f e n s e  t o  s e c o n d  c a u s e  of  
a c t i o n :

Defendants allege that the plaintiff’s injuries 
resulted from a risk voluntarily assumed by him, 
and the existence, nature and danger of which 
were patent to and understood and appreciated 
by him or ought reasonably to have been.

T h ir d  s e pa r a t e  d e f e n s e  t o  s e c o n d  c a u s e  of  
a c t io n  : 20

Defendants aver that the cause of action al-
leged in the complaint and amended complaint of 
the plaintiff did not arise within two years next 
preceding the commencement of this action and 
by virtue of the Statute of Limitations in such 
case made and provided plaintiff is barred and 
precluded from having and maintaining the al-
leged action set forth in the said complaint and 
amended complaint.

COULT, SATZ a n d  TOMLINSON, 
Attorneys for Defendants.

40
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Reply to Answer to Amended Complaint. 

Filed January 2, 1934.

ESSEX COUNTY CIRCUIT COURT.

10 Ch a r l e s  R y g ie l ,
Plaintiff,

vs.

Sa m K a n e n g ie s e r  and M o r r is  
K a n e n g ie s e r ,

Defendants.

Action 
at Law.

Plaintiff denies all the separate defenses in 
the answer to amended complaint.

20™  MARDER a n d  OKIN,
Attorneys of Plaintiff.

30

40
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Testimony.

ESSEX COUNTY CIRCUIT COURT.

Ch a r l e s  Ryg ie l ,
Plaintiff,

vs.

Sa m K a n e n g ie s e r  and M o r r is  
K a n e n g ie s e r ,

Defendants.

10

Before: Hon. John C. Losey, J., and a jury.

Newark, N. J., Jan. 23, 1934. 

Appearances: 20
Messrs. Marder & Okin, attorneys for plain-

tiff, by Aaron Marder, of counsel.
Messrs. Coult, Satz & Tomlinson, attorneys 

for defendants, by Joseph Coult, of counsel.

Mr. Marder opens for the plaintiff and Mr. 
Coult for the defendants.

Mr. Marder: I take it from Mr. Coult’s open- gg 
ing that the ownership of the premises is ad-
mitted1?

Mr. Coult: There is no question about that; 
yes.

The following witnesses were called for the 
plaintiff, examined by Mr. Marder, and cross- 
examined by Mr. Coult:

Mary Rygiel, William Cooperman (no cross- ^g 
examination), Charles Rygiel, Walter Rygiel, 
John Surjbersuis, Samuel M. Goldstein, Helen 
Murphy, Stephen Skuba.

PLAINTIFF RESTS.
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Testimony

Motion for non-suit by Mr. Coult.
Mr. Coult: At this time I move for a non-

suit on the ground that the present cause of ac-
tion which we are litigating here is barred by 
the Statute of Limitations.

The Statute of Limitations has been pleaded 
in the amended answer. The history of this 
case is as follows: A suit was brought in Feb-
ruary, 1932, in which it was alleged that an ac-
cident of the same type as this one had taken 
place in May, 1931. Subsequently an application 
was made to the Court to amend the complaint 
by setting up a cause of action based upon a 
similar accident, which is this one alleged to 

20 have occurred in the year 1930. That was the 
institution of a new cause of action, and when 
that cause of action was instituted, the Statute 
of Limitations had run as to that accident.

Now the cases are clear that an amendment 
which sets up a cause of action for the first 
time is in effect the institution of a suit, that 
the Statute of Limitations can be pleaded to it. 
The only question for your Honor to decide is 
whether or not the cause of action alleged by 

^9 the amendment is a new cause of action or a 
mere restatement of a cause of action already 
pleaded.

It is our contention, and we make it in all 
seriousness and in the belief that we are correct 
in our view of the law, that the Statute of Limi-
tations has barred this cause of action, for this 
reason: The purpose of the Statute of Limi-
tations is to protect a defendant from the neces- 

4q  sity of going back more than a reasonable pe-
riod to meet any cause that is alleged against 
him. Witnesses die and become dispersed. Evi-
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dence of various kinds, aside from the testimony 
of witnesses, becomes less available as time 
passes. Therefore there has been the rule of 
law comparable to the rule of laches in equity, 
which limits the time within which a suit in fair-
ness and in justice may be brought after the 
cause of action has accrued.

Now your Honor can see the result that has 
been effected in this present case. These de-
fendants are charged with having by their negli-
gence caused an injury in the year 1931. There 
is no difficulty in meeting that allegation. It is 
perfectly clear, we will say for the purpose of 
argument—I do not know what the situation 
may have been, but for the purpose of argument 
we will say that having no fear at all with re-
gard to such a cause of action as that, because 
they can establish beyond contravention that no 
such accident happened at that time.

Time passes; the case is prepared, and they 
come to court ready and armed with (proof to show 
that that accident did not happen. Now at that 
juncture the plaintiff says, We have made a mis-
take here, or been misadvised; we want to shift 
the date of this back one year. That puts it at 
a time, when that particular cause of action is 
first asserted, more than two years after the 
date that the cause accrued.

Now that raises an entirely different question, 
and one that the statute itself is primarily de-
signed to protect one from; that is to say, it 
is not the cause of action of 1931, the one that 
the defendant is ready to meet, the one to meet 
which he has interviewed witnesses and pre-
pared his case, but one of the year previous,
where he may never be able to get witnesses 
# * *

10
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Testimony

Mr. Marder: There are three answers to 
Judge Coult’s motion, one is that this question 
so far as this Court is concerned is res ad- 
judicata.

A motion to amend the complaint was made 
10 before Judge Robbins, when this came up for 

trial in November of last year, and this matter 
of stating a new cause of action was fully ar-
gued before Judge Robbins and Judge Robbins 
made the following order * * *

The amended complaint was filed and the 
amended complaint set forth exactly the same 
cause of action as the original complaint set 
forth except that the date is fixed on or about 

2Q May 21st, 1930, instead of May 20th, 1931.
I say this application having been fully heard 

before Judge Robbins it is the law of the case 
as far as this trial is concerned, and if not, the 
Appellate Court can correct that error. I do 
not believe that it is within the power of the 
Trial Court now to correct or to reverse Judge 
Robbins after permitting this amendment.

Secondly, the power of amendment is very 
broad, much broader than that indicated by the 

30 Supreme Court in the Casavelo case, 12 Misc.
P. 81. I am quite sure that the Supreme Court 
in that case is stating the law followed by our 
Court of Errors and Appeals; and in saying 
that I have in mind the case of Thompson, 91 
Law, P. 160; an opinion before the Court of
Errors and Appeals by Chancellor Walker * 
* *

For these three reasons I think the motion 
4Q ought to be denied.

Mr. Coult: Counsel has cited two classes of 
cases with which we have not the slightest quar-
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rel whatever, that have absolutely no bearing on 
what we are talking about. The first class are 
those which say that an entirely new cause of 
action can be set up by amendment. That is 
true and has been true for years. But if a new 
cause is raised by amendment you cannot plead 
the Statute of Limitations to it because it is 
subject to any defense that is then available. I 
could come into court, for instance, with a cause 
of action in which I said that within two years 
the defendant was negligent, and that he ran 
pver me with an automobile. I come into court 
and say I have misstated my cause of action; 
I want to change it. I want to say that the de-
fendant hit me with a club; and this cause of 
action arose within two years, and the Court 
would say, Of course there is ample authority 
for it; you have the right within any court, and 
if you have misstated your cause of action you 
can state an entirely different cause of action. 
But if somebody comes into court and says, 
Somebody ran over me within the last two years 
with an automobile; I want to amend; I want 
to set up a new cause of action, but I want 
to set it up as having occurred two years ago.

The Court can say, Are you going to plead 
the Statute of Limitations to this? Yes. It is 
perfectly idle ceremony for me to permit this 
amendment if you are going to plead the stat-
ute. Or he may say, I will allow this amend-
ment, but as soon as the amendment is made, 
the defendant is going to plead the statute. 
That is what Judge Robbins did in the present 
case.

You cannot amend to set up the Statute of 
Limitations. It is not a plea that is not avail-

10
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able if you once neglect to assert it; and it is 
not a defense that can be raised without a 
pleading, and some people might not plead the 
Statute of ¡Limitations but what Judge Robbins 
has done is to say, Yes, you can set up your 
new cause of action and I will leave it to the 
pleader ¡to say whether or not he is going to 
plead the statute, but if  he pleads the statute 
it  is going to be right. But that is not his con-
cern * * *

Now that is one of the classes of cases, and 
the other classes distinguish between what is 
and what is not a new cause of action. They say 
the place in which a person may have been in- 

20 jured is not the gist of the action. They say 
that a pleader may, if he finds himself embar-
rassed, restate his cause of action by amplify-
ing it or by changing the most unessential 
things. The date, as far as the Statute of Limi-
tations is concerned, is the one important thing. 
If any one brings a suit and alleges a date, 
which on the face of it would be one against 
which the Statute of Limitations would run, the 
Statute of Limitations is a good pleading to that 

30 complaint.
Here is a case where a suit is started alleg-

ing an accident to which the Statute of Limi-
tations would not be a bar. When you get to 
the point of trial a cause of action similar in 
its effect but happening on another date is set 
up, to which the Statute of Limitations would be 
a bar; and if your Honor is going to say that 
the pleading is not good, then the statute is 

40 emasculated, because I could come into court 
with any kind of case and say to the Judge, I 
have made a mistake; it didn’t happen on that
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elate, but the Court would say, if he alleged that, 
the date would be a bar.

Then you say that the date is not the gist of 
the accident; I am setting up the cause of action 
which I am going to try. I am not changing 
the cause of action; the only difference is that 
it happened two years ago and not when I orig-
inally stated. That makes the Statute of Limi-
tations a mere formality and a mighty empty 
one. How is one going to avail himself of it if 
lawyers by tactics of that kind can evade the ef-
fect of it?

I concede that amplifications or a restatement 
of your original cause of action is not the set-
ting up of a new cause of action; but when you 
change the date/particularly if you put it at a 
time when the statute would have run, you are 
not only pleading a different cause of action but 
another accident.

There was a letter addressed by the present 
attorneys to the former attorney of the client 
I represent as late as the 15th of June, 1933. 
You see up to that time we never knew what 
defense we had to prepare—

Mr. Marder; I knew nothing about that let-
ter. If the Court please, in the first place, so 
far as this order is concerned of Judge Robbins, 
the manifest purpose of it was to permit the 
amendment and allow the defendants their ex-
ception, because it says, “ It further appears’ ’ 
* * *

So far as the order is concerned, it is the law 
of this case. Judge Robbins has listened to this 
argument and decided that the amendment was 
not barred by the statute.

The Court: Not unless it is pleaded.

10
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Mr. Marder: Even ,o the point was made that 
the statute barred the amendment and he held 
that the amendment would he permitted, and 
that, in his opinion, the statute did not bar the 
amendment.

10 Mr. Coult: All he allows is the amendment 
# # #

I will concede for the purposes of this action 
that the case is the original cause of action in-
tended to be tried when the summons was issued 
ana the complaint filed, and that we are now 
trying that same case, hut the difficulty with it 
is that we were not apprised of that accident 
and intention to try it more than two years 

2q  after that cause of action had accrued. That 
simplifies it.

The Court: I think in this case that it is a 
different cause of action and I will grant the 
motion for a non-suit.

Mr. Marder prays an exception to this ruling 
of the Court.

Exception noted as ground of appeal.

30

40
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Judgment.

59544 b

ESSEX COUNTY CIRCUIT COURT.

Action -«
at Law.
Trial Non- 
Suit by Order 
of the Court.
J udgment en-
tered January 
24, 1934.
Costs $90.90 
—Defts.

________________________________  Judge Losey.
20

Coult, Satz & Tomlinson, Attys. for Deft. By
Substitution.

Judgment on Non-suit by Order of the Court 
in the above-entitled action was rendered on the 
Twenty-fourth day of January A. D. Nineteen 
Hundred and Thirty-four in favor of the de-
fendants Samuel Kanengieser and Morris Kan- 
engieser and against the plaintiff Charles Rygiel 
for the sum of Ninety Dollars and Ninety Cents 
Costs of Suit.

Judgment Signed and Entered January 24, 
1934.

Supreme Court Transcript issued February 
21, 1934, Book 8, page 238.

Book 121, page 120, Circuit Court Judgments.

Ch a r l e s  Ryg ie l ,

Plaintiff,

vs.

Sa mu e l  K a n e n g ie s e r  and M o r -
ri s  Ka n e n g ie s e r ,

Defendants.

40
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Notice and Grounds of Appeal. 

Filed August 9, 1934.

ESSEX COUNTY CIRCUIT COURT.

10 Ch a r l e s  R y g ie l ,
Plaintiff,

vs.

Sa m K a n e n g ie s e r  and M o r r is  
K a n e n g ie s e r ,

Defendants.

Action 
at Law.

To:
Coult, Satz & Tomlinson, Esqs.,

20 Attorneys of Defendants,
Military Park Building,

Newark, New Jersey.
Take Notice that plaintiff appeals to the Court 

of Errors and Appeals of the State of New 
Jersey from the whole of the judgment entered 
in this cause upon the following grounds:

1. The trial court directed a judgment of non- 
oq suit against the plaintiff and in favor of the de-

fendants and was thereunto moved by counsel 
of the defendants, whereas said court should 
have denied said motion.

2. The trial court erred in directing said judg-
ment of non-suit.

3. The plaintiff's cause of action was not 
barred by the Statute of Limitations.

m  4. The suit was instituted by plaintiff within 
the period of the Statute of Limitations.
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Notice and Grounds of Appeal

5. The amendment to the complaint did not 
set up a new cause of action.

6. An amendment to a complaint setting up 
a new cause of action is not barred by the 
Statute of Limitations even though the statutory 10 
period has run before the amendment was made.

Dated, August 7th, 1934.

MADDER an d  OKIN, 
Attorneys of Plaintiff.

Dhe and legal service of the within Notice 
and Grounds of Appeal hereby acknowledged 
this 7th day of August, 1934.

COULT, SATZ & TOMLINSON, 20 
Attorneys of Defendants.

30
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Mero Jersey Court of Errors unit 
Appeals

Ch a r l e s  R yg ie l ,
Plaintiff-Appellant,

vs.

Sa m K a n e n g ie s e r  and M o r r is  
K a x e n g ie s e r , 

Defendants-Respondents.

(Action at 
*Law.
On Appeal 
^from Essex 
County Cir- 

[cuit Court.

BRIEF ON BEHALF OF PLAINTIFF- 
APPELLANT.

This is on appeal from the judgment in favor 
of the defendants entered upon non-suit (p. 23).

Statement of Facts.

The suit was instituted on February 10, 1932 
(summons, p. 1), and the original complaint (pp.
2-4) counted upon the negligence of the defend-
ants in maintaining a certain stairway, alleg-
ing further that the accident happened on or 
about May 20, 1,931. The case came up for 
trial before Judge A. 0. Robbins on November 
23, 1933, and it being represented to Judge Rob-
bins that the date of the accident as alleged in 
the complaint was erroneous and inserted there-
in through error, and that the correct date of 
the accident was on or about May 21, 1,930, 
he made an order dated November 25, 1933,
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which, amongst other things, permitted the plain-
tiff to file an amended complaint setting forth 
the correct date of the accident and allowing 
the defendants an exception to said order (pp. 
5 and 6). Whereupon plaintiff filed an amended 
complaint on November 25, 1933 (pp. 7-9), which 
is word for word like the original complaint, 
except that the date of the accident is given as 
“ on or about the 21st day of May, 1930,”  in-
stead of “ on or about the 20th day of May, 
1931” ; and the defendants answered said 
amended complaint (pp. 11-13) by way of de-
nial, and pleaded separate defenses, the third 
of which set up the statute of limitations, and 
reads as follows:

“ Defendants aver that the cause of ac-
tion alleged in the complaint and 
amended complaint of the plaintiff did 
not arise within two years next preced-
ing the commencement of this action and 
by virtue of the Statute of Limitations in 
such -case made and provided plaintiff is 
barred and precluded from having and 
maintaining the alleged action set forth in 
the said complaint and amended com-
plaint. ’ ’

Plaintiff’s reply denied the separate defenses 
(p. 14).

At the trial plaintiff put in his case and 
proved that the accident happened on May 21, 
1,930, and upon the plaintiff’s resting, defend-
ants’ counsel moved for a non-suit on the sole 
ground that the action was barred by the stat-
ute of limitations for the reason that the amend-
ment was more than two years after the hap-
pening of the accident (pp. 15-22).

Plaintiff, on this appeal, abandons one of the
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arguments made on the motion for non-suit (p. 
18), to wit, that Judge Robbins’ order in per-
mitting the amended complaint on November 
23, 1933, made the law of the »ease which was 
binding on the Trial Court until reversed by 
an appellate court; the reason for this aban-
donment is that this proposition of the law of 
the case, although an interesting one, neverthe-
less would be of no practical avail to plaintiff 
if this Court on a subsequent appeal held that 
the action was barred by the statute of limita-
tions.

It is respectfully submitted, however, that the 
action was not barred by the statute of limita-
tions for the reasons argued below.

The testimony of plaintiff’s eight witnesses 
is not printed in the state of case. The tran-
scribing and printing of this testimony would 
have been rather costly, and an unnecessary ex-
pense, since tslearly, this testimony is not needed 
for the determination of the legal questions in-
volved in this appeal.

POINT I.

Changing the date of occurrence of an ac-
cident by amendment is not setting up a new 
cause of action.

(a)

The argument of defendants’ counsel, substan-
tially, was that an amendment giving a date 
other than the original date set up a new cause 
of action which was barred by reason of the
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statute of limitations, and in support of his 
contention cited hut one case, to wit, the case 
of Casavalo v. D ’Auria, 12 Misc. p. 81, where the 
Trial Judge, after the statutory period of limi-
tation ran, permitted plaintiff to amend his 
complaint wherein he originally charged negli-
gent maintenance so that the amended com-
plaint charged negligent making of repairs, and 
in that case the opinion of the Supreme Court 
in reversing the Trial Court, and in so far as 
pertinent, reads as follows on pages 82-83:

“ This case seems to fall within the ra-
tionale of the decision of our court of 
the last resort (in affirming for the rea-
sons expressed in the opinion below), in 
O’Shauglmessy v. Bayonne News Co., 9 
N. J. Mis. R. 345; 154 Atl. Rep. 13; af-
firmed, 109 N. J. L. 271; 160 Atl. Rep. 
696, holding that ‘ an amendment will not 
as a rule be held to state a new cause of 
action if the facts alleged show substan-
tially the same wrong with respect to the 
same transaction, or if it is the same 
matter more fully or differently laid, or, 
if the gist of the action or the subject of 
•controversy remains the same; and this is 
true although the form of liability as-
serted, or the alleged incidents of the 
transaction may be different.’ The charge 
in the amended complaint is not substan-
tially the same wrong with respect to the 
same transaction as that stated in the 
original complaint. It is not the same 
matter more fully and differently laid, but 
it is rather a different matter—a differ-
ent cause of liability. Nor can it be said 
that the gist of the action or the subject 
of the controversy is the same. Bouvier’s 
Law Dictionary defines ‘ gist’ as ‘ the es-
sential ground or object of the action in 
point of law, without which there would



5

be no cause of action; the cause for which 
an action will lie; the ground or founda-
tion of a suit, without which it would not 
be maintainable; the essential ground or 
object of the suit without which there is 
no cause of action.’

“ In the instant case, the gravamen of 
the original complaint was the breach of 
an alleged duty to maintain the stairway 
in a reasonably safe condition, while the 
gist of the cause of action pleaded in the 
amended complaint is the negligent per-
formance of an assumed duty to make re-
pairs.  ̂It therefore follows that there was 
error in permitting respondent to amend 
the complaint in the manner indicated.

“ Judgment reversed.”  (Italics ours.)
The following is from the opinion in the 

O’Shaughnessy case by Judge Ackers on on 
pages 347-348, where he held that the amend-
ment discussed did not set up a new cause of 
action and was not barred by the statute:

“ In a tort action an amendment may 
vary the statement of the original com-
plaint as to the manner in which the 
plaintiff was injured, or as to the man-
ner of the defendants’ breach of duty, 
without necessarily setting up a new cause 
of action. 49 C. J. 316, Sec. 679 (see 
cases cited in footnotes); Swank v. Penn-
sylvania Railroad, 94 N. J. L. 552; Duffy 
v. McKenna, 82 id. 62; Giardini v. Mc- 
Adoo, supra; Miller v. West Jersey, Sc., 
Railroad Co., 76 id. 282; Seaboard Air 
Line v. Renn, 241 U. S. 290; Texas and 
Pacific Railway v. Cox, 145 id. 593; Mis-
souri, Kansas and Texas Railway Co. v. 
Wulf, 226 id. 570; Hermecken v. Seaboard, 
239 id. 353; Ingwerson v. Chicago, Sc., 
Railroad Co., 150 Mo. 374; 130 S. W. Rep. 
411.
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“ In the case sub judice the injury 
charged in the original complaint was 
alleged to have arisen out of the negli-
gent operation of defendants’ automo-
bile. The place where the plaintiff was 
injured is not the gist of the cause of 
action. Whether he was injured while 
alighting from the automobile or while 
passing in front of it, are mere inci-
dents of the wrong done-; the subject of 
the controversy remains the same and 
the gravamen of the complaint, the real 
wrong done, was the negligent opera-
tion of the automobile? It makes no
difference to the cause of action that in 
the first instance the plaintiff may have 
been an invitee in the car, and in the sec-
ond a pedestrian in the street. The duty 
required of the defendants, and the de-
gree of care exacted in each instance 
was the same, and in either event there 
could he no cause of action, unless the 
car was improperly operated by the 
owner’s agent.”  (Italics ours.)

In Scott v. Schisler, 107 N. J. Law, page 
397, the late Chief Justice held that an amend-
ment after the statutory period of limitation 
was proper, where the original complaint al-
leged that the master was driving the car in 
question, and in the amendment, that a servant 
was driving the car in question. The late Chief 
Justice says on page 400 as follows:

“ Lastly, it is argued that the trial 
judge erroneously permitted an amend-
ment of the pleadings at the close of the 
trial by inserting in the complaint a 
statement that in the operation of the 
automobile Scott was the servant and 
agent of young Schisler, the original 
averment being that the automobile was 
being driven by Schisler. It is said that
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by permitting this amendment the com-
plaint sets out a new cause of action, 
which is barred by the statute of limita-
tions. No authority is quoted for any 
such assertion, and our own decisions 
negative it.”

In Rollins v. Atlantic City Railroad Co., 73 
N. J. Law, page 64, the suit was to recover 
damages for loss of timber alleged to have 
been burned through the negligence of the 
defendant’s servants. The following is from 
the opinion by Mr. Justice Reed on page 75:

“ It is assigned as another reason that 
inasmuch as the declaration lays the 
date of the fire as April 1st, it follows 
that testimony that the fire in question 
occurred on April 29th was erroneously 
admitted, over an objection.

“ ■■The date was laid under a videlicet, 
and the defendant was not required to 
prove that the fire occurred on the pre-
cise date allegied.

“ If, as insisted, this rule works harsh-
ly if enforced in actions of this kind, the 
court could relieve against the harsh-
ness only by a continuance of the cause 
in case of manifest surprise arising from 
the variance in dates. There was, how-
ever, no surprise in this instance, for 
the cause had been already once tried, 
and on the former trial the 29th of April 
was fixed by the' witnesses as the date 
when the fire occurred.”  (Italics ours.)

The word “ videlicet”  is defined in Black’s 
Law Dictionary, Second Edition, on page 1207 
as follows:

V id e l ic e t . Lat. The words “ to-wit,”  
or “ that is to say,”  so frequently used in 
pleading, are technically called the “ vi-
delicet”  or “ scilicet” ; and when any
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fact alleged in pleading is preceded by, 
or accompanied with, these words, snch 
fact is, in the language of the law, said 
to be “ laid under a videlicet.’ ’ The use 
of the videlicet is to point out, particu-
larize, or render more specific that which 
has been previously stated in general 
language only; also to explain that which 
is doubtful or obscure. Brown. See 
Stukeley v. Butler, Hob. 171; Gleason v. 
McVickar, 7 Cow. (N. Y.) 43; Sullivan 
v. State, 67 Miss. 346; 7 South. 275; 
Clark v. Employers’ Liability Assur. Co., 
72 Vt. 458, 48 Atl. 639; Com. v. Quinlan, 
153 Mass. 483, 27 N. E. 8.

Clearly then, since the purpose of the videl-
icet is to make more specific or certain, and 
since it is held in the Rollins case that the date 
made specific therein by the videlicet was not 
of the gist of the action, but that the plaintiff, 
although having alleged the date of the fire as 
of April 1, could prove that the fire occurred 
on April 29, almost one month later, it clearly 
must follow that the date of an accident is not 
the gist of an action, that the gist of the action 
in the case at bar is the negligence of the de-
fendant in maintaining the stairway, and that 
the plaintiff was injured because of said neg-
ligence and what the actual date of the injury 
was is of no consequence, so far as the gist of 
the action is concerned. As pointed out in the 
Rollins case, all that the defendants are en-
titled to, is not to be surprised at the actual 
trial. In the case at bar, the defendants were 
not surprised at the actual trial; they were in-
formed on November 23, 1933, when the case 
first came up for trial, of the mistake in the 
date. They clearly had sufficient time to prop-
erly prepare their case on the basis of the
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amended date. Moreover, neither the original 
nor the amended complaint specifically state 
the accident to have occurred on any particu-
lar day; they both state that the accident oc-
curred “ on or about’ ’ a -certain stated date; 
clearly, if it is permissible to prove the oc-
currence of a fire on April 29, when the decla-
ration in the suit specifically alleges that the 
fire occurred on April 1, it should be permitted 
the plaintiff to prove an accident no matter 
when it occurred, when the complaint states 
that it occurred “ on or about”  a certain date, 
providing, of course, that the suit was actually 
instituted within two years before the accident 
actually occurred, and this, under the Rollins 
case, is permissible even without a formal 
amendment. All of which goes to demonstrate 
that the date of the occurrence of the accident 
is not of the gist of the action and that an 
amendment in the date does not set up a new 
cause of action.

Defendants’ counsel, in his argument for a 
non-suit cited no case where it is held that a 
change of the date constitutes a new cause of 
action. Plaintiff’s counsel has made a dili-
gent search and has been unable to find any 
case which so holds. He has found, however, 
quite a number of authorities outside of this 
state which directly hold that a change in the 
date does not set up a new cause of action. 
The following is from 37 Corpus Juris, pages 
1071-1072, under the heading “ Limitations of 
Actions ’ ’ :

“ (Sec. S08) (2) Making Allegations
More Specific. Where plaintiff by 
amendment sets up no new matter or
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claim, but merely restates in a different 
form, more correctly1 and specifically, or 
more clearly and concisely, the samd 
cause of action set out in the original 
declaration, or merely declares that 
through mistake the time is erroneously 
stated in the original pleading, it is not 
a new suit, and the statute will not avail 
for the period between the original and 
amended pleadings.”  (Italics ours.)

See also the notes of cases from various 
jurisdictions cited, particularly Levin v. V. 
Clad and Sons, Inc., 244 Pa. 192-197, 90 Atl. 
570, where the first headnote reads as follows:

“ In an employee’s action for injuries, 
an amendment to the statement of claim 
averring that the accident happened 
April 26th, instead of April 22nd, did not 
set up a new cause of action, and hence 
could be made after the statute of limi-
tations had run, without plaintiff filing a 
new declaration, and defendant being 
ruled to file a new plea.”

In Andrews v. Marsden, 278 Pa. 56, 122 Atl. 
171, 29 A. L. R. 636, the third headnote reads 
as follows: I

“ 3. A  complaint may be amended so* 
as to substitute a correct date for the 
occurrence of the act complained of for 
the incorrect one alleged, even though 
the 'Statute of Limitations has run, since 
the cause of action is not thereby 
changed.”

The following is from the opinion on page 
638 o f 29 A. L. R .:

“ To conform to the testimony plain-
tiff proposed to amend his statement of 
claim (1) by changing the date of the 
wrongful distraint from March 5, 1912, to
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February % 1912; and (2) to recover for 
an alleged illegal distraint under land-
lord’s: warrant. The court refused both 
amendments. The substitution of the cor-
rect date of the commission of the act did 
not change the cause of action, and the 
amendment in this respect was improp-
erly refused. Levm v. Clad <& Sons, 244 
Pa. 194, 197, 90 Atl. 570; Rock v. Cauf- 
M  271 Pa. 560, 563, 115 Atl. 843.”

The following is from the report of Colum-
bian Three Color Co. v. Aetna Life Insurance 
Co.f 183 111. 384, as given in 83 A. L. It., pages
762-763:

“ The original declaration, filed before 
expiration of the designated period, made 
no averment of a consideration, and 
averred that the suit was brought on a 
policy executed and delivered November 
14, 1907, covering a period of twelve 
months, from November 14, 1907, to No-
vember 14, 1908; the amended declaration, 
filed after expiration of the designated 
period, averred a consideration, and 
averred that the suit was brought on a 
policy issued November 10, 1906, covering 
a period of thirty-six months, from No-
vember 10, 1906, to November 14, 1909; 
except for these averments of a consid-
eration, and of different dates stated in 
describing the policy sued upon, the 
amended declaration was substantially the 
same as the original declaration. It ap-
peared from the pleadings that only one 
policy was issued by defendant insurer to 
the assured and in force at the time of 
the accident, and that this was the policy 
referred to and described, although differ-
ently as to the dates thereof,, in each of 
the two declarations. It was held that 
the original declaration stated a cause 
of action, although but defectively, be-



cause making no averment of a considera-
tion; that the amended declaration set up 
the same cause of action, and not a new 
and different one, although averring dif-
ferent dates in describing the policy sued 
upon; and therefore, that the amended 
declaration was not subject to a plea of 
the Statute of limitations, or of the con-
tract limitation.”  (Italics ours.)

The following is from 49 Corpus Juris, pp.
515-516, under the heading “ Pleading” :

‘ ‘ (Sec. 678) ddd. Remedying Defects 
in Statement. While, as has been noted, 
where plaintiff’s original pleading fails 
to disclose a cause of action or shows 
that he has no cause of action, the de-
fect is ordinarily regarded as not amend-
able, cm amendment which merely rem-
edies a defective statement of a cause 
of action is not regarded as setting up a 
new or different cause of action, and so 
long as the contract or wrong originally 
declared upon as adhered to may be per-
mitted in actions either of contract or 
tort, an amendment changing the alleged 
date of a contract, or the sum to be paid, 
or any particular of the matter to be 
performed, or the time or manner of per-
formance, does not, in the accepted mean-
ing of the phrase, change the cause of ac-
tion. So, in actions of tort, amendments 
have been permitted as to such matters 
as dates, place, or other matters of de-
scription. So, where the identity of the 
particular land in controversy is un-
changed,. errors in description may be cor-
rected by amendment.”  (Italics ours.)

See also cases cited in the notes.
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(b)

It is evident, consequently, that all the au-
thorities obtainable, hold that a change in the 
date does not set up a new cause of action. 
And the defendant is not in any way harmed 
thereby; he is still protected by the statute 
in that the cause of action actually proved, must 
have accrued within the statutory period of the 
institution of the suit. The statute of limita-
tions is a statute of repose. In so far as per-
sonal injury actions are concerned, it reads 
as follows (3 Comp. Stat., p. 3164, Sec. 3, un-
der the heading “ Limitation of Actions” ) :

3. Two years limitations.—Every ac-
tion upon the case for words shall be com-
menced and sued within two years next 
after the words spoken and not after, 
and that all actions hereafter accruing 
for injuries to persons caused by the 
wrongful act, neglect or default of any 
person or persons, firm or firms, individ-
ual or individuals,, corporation or corpo-
rations within this state, shall be com-
menced and instituted within two years 
next after the cause of such action shall 
have accrued and not after (Rev. 1877, 
p. 594, as amended P. L. 1896, p. 119).

Its purpose is to put an end to claims be-
tween men.

By way of illustration, the statutory periods 
for different causes of action vary. For ex-
ample, under Section 1, the period for an ac- 
fi°n,hof trespass is six years. Under Section 
16, period for an action on a bond is six-
teen years, etc. That any argument about loss 
of evidence is not sound, is illustrated by the
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difference in the statutory periods. For ex-
ample, payment on a bond without any receipt 
therefor having been given, might have been 
made fifteen years before the institution of suit. 
That clearly is subject to a greater charge of 
possible loss of evidence than that argued by de-
fendant’s counsel at the trial. I f the claim is 
made within the statutory periody the defendant 
knows thereof in time. He is apprised of the 
cause of action and that is all he is entitled to. 
If, at the trial, a defendant be surprised by 
the date being different from that alleged in the 
original complaint, his sole remedy is to ob-
tain a postponement of the trial. Nor is the 
statute defeated by such a rule, as argued by 
defendants’ counsel on the motion for non-suit; 
all the statute requires is that the suit must be 
instituted, in personal injury eases, within two 
years after the accrual of a cause of action; 
in other words, the institution of the suit fixes 
for once and for all both termini of the statu-
tory period, and therefore, the defendants re-
ceive the full benefit of the statute and its pur-
pose ©£ not in any way defeated by allowing 
an amendment as to the date of the accrual of 
the cause of action. So long as the date of the 
actual accrual is within two years of the in-
stitution of suit, the statute of limitations does 
not bar the suit.
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POINT II.

<•>

Under Section 24 of the 1912 Practice Act, 
the Court may permit an amendment setting 
up a new cause of action, even though the 
statutory period has run before the amend-
ment is requested.

This is clearly intimated by Judge Ackerson 
in O’Shaughnessy v. Bayonne News Co., 9 
Mise. p. 345, where he says on pp. 346-347 as 
follows :

“ The accident happened on February 
25th, 1928, and the two-year statutory pe-
riod of limitation ran against the plain-
tiff’s cause of action on February 25th, 
1930, more than eleven months prior to 
this application to amend.

“ As was said by the late Mr. Justice 
Katzenbach, in the case of Wilson v. 
Dairymen’s League Co-operative Ass’n, 
105 N. J. L. 190:

“  ‘ In the early days of our jurispru-
dence, many actions were brought to a 
summary conclusion by reason of mis-
takes as to form. These decisions re-
sulted frequently in miscarriages of jus-
tice. The only meritorious result of dis-
missing suitors on technicalities was to 
create a bar adept in the science of plead-
ing. Nor many years the trend has prop-
erly been in the other direction. The aim 
of courts cmd legislatures is to abolish 
technicalities and enable suitors to have 
the merits of their controversies fully 
tried. *

“ It may be that under Section 23 and
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24 of the supplement to our Practice Act 
of 1912 (Pamph. L. 1912, p. 381), which 
confers upon the court the power to per-
mit ‘ before or at the trial the statement 
of a new or different cause of action in 
the complaint or counterclaim,’ that this 
proposed amendment may he made 
whether it states a different ground for  
the action or not. Giardim v. McAdoo, 
93 N. J. L. 138, at bottom of page 148. 
But it is unnecessary, as I conceive it, to 
rest the determination of this motion up-
on any such consideration, for I do not 
consider that the proposed amendment 
substantially changes the plaintiff’s 
claim.”  (Italics ours.)

Section 24 of the 1912 Practice Act, which 
is much later in point of time than our statute 
of limitations, reads as follows:

“ Sec. 24. In addition to the present 
powers of amendment, the court may, up-
on terms, permit, before or at the trial, 
the statement of a new or different cause 
of action in the complaint or counter-
claim.”

In Thompson v. Peppier, 91 N. J. Law p. 160, 
the late Chancellor Walker in discussing for this 
court, Section 24 of the 1912 Practice Act, 
says on p. 161 as follows:

iilt will he observed that there is in 
the act no limitation whatever upon the 
power of amendment, hut that power is 
given to permit the statement of a new 
or different cause of action.”  (Italics 
ours.)

In Guild, E x ’r, v. Parker, Rec’r, 43 N. J. 
Law p. 430, decided by this Court, the first 
headnote reads as follows:



17

“ 1. An amendment within the power of 
the court to allow, is not the beginning 
of a new action, so as to subject the suit 
to the operation of the statute of limita-
tions, which was not a bar at the time of 
instituting the action.’ ’

Clearly then, since it is within the power of 
the Court to permit an amendment setting up a 
new cause of action, and since an amendment 
within the power of the Court to allow is not 
the beginning of a new cause of action, Courts 
may now, under Section 24 of the 1912 Practice 
Act, permit amendments setting up new causes 
of action, even though the statutory period had 
run at the time of the amendment. Nor is the 
defendant in any way harmed by this rule. The 
matter of amendment is left within the sound 
discretion of the Trial Court, and the Trial 
Court should, in all cases, permit an amendment 
which will present the issues which the parties 
had hoped and intended to try. Nor is this 
principle of amendment for the purpose of de-
termining the real issues between the parties a 
new one. It was originally declared in Hoboken 
v. Geart, 27 N. J. Law p. 265, on p. 273, and 
commented on in Miller v. West Jersey and 
Seashore Railroad Co., 76 N. J. Law p. 282, 
where the headnote reads as follows:

Under Section 126 of the Practice Act 
(Pamph. L., 1903, p. 572), authorizing all 
such amendments as may be necessary for 
the purpose of determining in the exist-
ing action the real question in controversy 
between the parties, it is the question 
which the parties hoped and intended to 
try, not the question at issue upon the 
record, which determines the real question 
in controversy. Hoboken v. Gear, 3 
Dutcher 273, followed.
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In Morgenwech v. Egg Harbor City, 108 N. J. 
Law p. 141, the liberal tendency of the law on 
this question is demonstrated ‘by the following 
from the opinion by the late Mr. Justice Kalisch 
speaking for this Court, on p. 142:

“ The first ground relied on and argued 
in the brief of counsel of appellant, for a 
reversal of the judgment, is, that the trial 
judge erred in refusing to dismiss the 
complaint, because the complaint failed to 
set forth that the alleged act or acts of 
negligence upon which the plaintiff relied 
for a recovery was or were committed by 
or through a servant or servants of the 
municipality, and which omission was 
fatal to the validity of the complaint, and 
because the trial 'judge alloived the com-
plaint which was invalid, to be amended, 
though it appeared the statute of limita-
tion had run and the plaintiff’s action 
therefore was barred.

“ We find no merit in this contention. 
The amendment was properly made. Wil-
son v. Dairymen’s League Co-operative 
Association, Inc., 105 N. J. L. 188. The 
plaintiff’s action was not barred, since it 
was commenced within two years from 
the time of the happening of the accident, 
and the amendment which was allowed 
was not in legal effect, the substitution of 
a new cause of action for which no sum-
mons had been issued within the time re-
quired by law.”  (Italics ours.)

See also the opinion by the late Mr. Justice 
Katzenbach for this court in Wilson v. Dairy-
men’s, Sc., Inc., 105 N. J. Law p. 188 (cited 
and quoted from in the O’Shaughnessy case), 
where it is held proper, although the statutory 
period of limitations has run, to permit an 
amendment in a death action substituting the
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administrator ad pros as plaintiff in place of 
the general administrator (which seems much 
more like setting up a new cause of action than 
changing the date of the accident).

It will further be noticed that neither the 
Wilson case nor Giardini v. McAdoo, 93 N. J. 
Law p. 138 (in this court), another death case, 
mention or discuss Section 24 of the 1912 Prac-
tice Act, although the Wilson case does discuss 
Section 23 of the 1912 Practice Act and that 
the Wilson case relies upon the doctrine enun-
ciated in Hoboken v. Gear..

It is also interesting to note that in the 
Wilson case, this Court overruled Fitzhenry v. 
Consolidated Traction Company, 63 N. J. Law 
p. 142, where it was held that an amendment 
setting up the proper person to institute suit 
under the death act will not be permitted after 
the statutory period.

It is submitted that the declaration of this 
Court in the Morgenweck case, supra, is clearly 
to the effect that even though the amendment 
sets up a new cause of action, nevertheless it 
relates back to the original institution of suit 
and is not in legal effect the substitution of a 
new cause of action, for which no summons has 
been issued within the time required by law.

(b)

The eases cited under this point, especially 
those dealing with liberal tendencies and per-
mitting of amendments to present the issues 
which the parties hoped and intended to try 
also demonstrate that a change in the date does 
not set up a new cause of action. This liberal
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tendency is further illustrated in the recent case 
of Power B. & L. Ass’n v. Ajax Fire Insurance 
Company, 112 N. J. Law p. 193, in this court; 
in this case, there had been a reversal on a 
prior appeal on the ground that the Trial 
Judge should have non-suited the plaintiff; the 
reversal, however, was remitted to the Trial 
Court without any specific direction; the argu-
ment was made that the retrial was barred by 
the limitation period, which argument was 
summed up as follows by this Court:

“ The additional ground for reversal, 
before referred to, is urged under Point 5 
of appellant’s brief and is: 1That the 
retrial of this action was barred by the 
period of limitations in the policy.’

“ Here it is urged that the judgment of 
this court upon the previous appeal 
amounted to a finding that at the first 
trial the plaintiff below should have been 
non-suited and that, therefore, the second 
trial, resulting in the judgment now under 
review, was erroneous, and was in fact 
the trial of a new action commenced more 
than twelve months next after the fire, in 
violation of an express provision to the 
contrary in the contract of insurance.”

This Court held that a retrial was the proper 
procedure and (since, at the retrial, the plaintiff 
supplied the proof lacking at the first trial) 
affirmed the judgment for plaintiff, despite the 
fact that the retrial took place after the period 
of limitation had expired, and this Court had 
held on the first appeal that plaintiff was en-
titled to a non-suit.

In conclusion, it is respectfully submitted that 
the judgment should be reversed and a new 
trial granted for the reasons above argued.

MARDER a n d  OKIN, 
Attorneys of Plaintiff-Appellant.

A ar on  Mar d e r ,
Of Counsel.



POINT III.

The testimony taken at the trial is not needed 
for the determination of the legal questions 
involved in this appeal.

The respondents served their brief upon the 
appellant on Monday, October 15, 1934. Re-
spondents’ brief, under Point I (pp. 3-6), argues 
strenuously that the appeal should be dismissed 
because of appellant’s failure to print the tes-
timony taken at the trial. This, Appellant’s 
Point III, is submitted, if this 'Court so per-
mits, in answer thereto.

(a)

Rule 19 of this court (promulgated November 
Term, 1820, and last revised November Term, 
1907), insofar as pertinent, reads as follows:

“ 19. The appellant or plaintiff in error 
shall provide a state of case, which shall 
contain, in appeals, the pleadings, proofs 
and order or decree in chancery, with the 
petition of appeal and answer thereto, 
or, in error, the record and hills of ex-
ceptions, with the assignments of errors 
and joinder in error, the reasons given 
in the court below for the decree, order 
or judgment complained of, and any other 
documents proper to be considered in this 
court. * * * ”  (Italics ours.)

The word “ record,”  as used, quite evidently 
means the strict record as defined by this Court 
in Margolies v. Goldberg, 101 N. J. L. p. 75, 
on p. 78, which strict record does not include 
the evidence. Any legal error in connection



with the evidence was brought up by the bill 
of exceptions.

Section 25 of the 1912 Practice Act (P. L. 
1912, p. 382, amended by P. L. 1916, p. 109) 
abolishes bills of exception and writs of error 
and provides for an appeal which shall be in 
the nature of a rehearing upon any question 
of law involved in any ruling, order or judgment 
below.

Section 29 of the 1912 Practice Act (P. L. 
1912, p. 383) reads as follows:

“ Sec. 29. Subject to rules to be made 
by the court of errors and appeals the 
practice in that court upon appeals from 
the supreme court or circuit court shall 
be the same as the practice upon appeals 
in the supreme court.”

Supreme Court Rule 141 reads as follows:
“ The rules of court respecting the prep-

aration and service of the statement of 
the case upon writs of error shall apply 
to appeals taken under the Practice Act, 
1912. The statement of the case shall 
include the notice of appeal, the record 
of the case, and so much of the evidence 
taken and documents filed in the case as 
shall he necessary to present the ques-
tions raised upon the appeal.”  (Italics 
ours.)

Again the word “ record,”  as used in Supreme 
Court Rule 141, means strict record.

(b)

It is respectfully submitted that the testimony 
taken would not aid one iota in the determina-
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tion of the legal questions involved in this 
appeal.

At the bottom of page 2 of this brief, appel-
lant states and concedes that according to the 
proof, the accident happened on May 21, 1930. 
This is not in any way controverted or denied 
by the respondents in their brief.

Furthermore, the argument of respondents’ 
counsel on the non-suit (pp. 16-22) clearly ad-
mits that, according to the proof, the accident 
occurred in May, 1930, to wit, the date set up 
in the amended complaint and this admission 
is binding upon the respondents. See Mettie v. 
DeBaghian, 103 N. J. L. p. 118, decided by this 
court. The following excerpts from the argu-
ment of respondents ’ counsel for non-suit are 
pertinent:
(p. 16, 11. 1-20):

“ Mr. Coult: At this time I move for 
non-suit on the ground that the present 
cause of action which we are litigating 
here is barred by the Statute of Limita-
tions.

“  The Statute of Limitations has been 
pleaded in the amended answer. The his-
tory of this case is as follows: A suit 
was brought in February, 1932, in which 
it was alleged that an accident of the 
same type as this one had taken place 
in May, 1931. Subsequently an applica-
tion was made to the 'Court to amend the 
complaint by setting up a cause of action 
based upon a similar accident, which is 
this one alleged to have occurred in the 
year 1930.”  (Italics ours.)

(p. 17, 11. 25-42):
“ Time passes; the case is prepared,



and they come to court ready and armed 
with proof to show that that accident did 
not happen. Now at that juncture the 
plaintiff says, We have made a mistake 
here, or been misadvised; we want to 
shift the date of this hack one year. 
That puts it at a time, when that par-
ticular cause of action is first asserted, 
more than two years after the date that 
the cause accrued.

“ Now that raises an entirely different 
question, and one that the statute itself 
is primarily designed to protect one from; 
that is to say, it is not the cause of action 
of 1931, the one that the defendant is 
ready to meet, the one to meet which he 
has interviewed witnesses and prepared his 
case, hut one of the year previous, where 
he may never be able to get witnesses.’ ’ 
(Italics ours.)

The argument on the non-suit also demon-
strates beyond question that the sole question 
argued and the sole reason advanced for the 
non-suit was the statute of limitations; hence 
there is no room for the speculation appearing 
at the bottom of page 5 and top of page 6 of 
the respondents’ brief as. to what the learned 
Trial Court had in mind^^anting the non-suit; 
and it is submitted that it clearly appears that 
the Trial Court’s reason for the granting of the 
non-suit was that he considered the amendment 
a new cause of action and barred by the statute 
of limitations and that the learned Trial Court 
adequately fulfilled his duty and stated his 
reasons for granting the non-suit as required 
by Ippolito v. Borough of Ridgefield, 94 N. J.
L., page 97, decided by this Court.

The appellant is not asking this Court to de-
termine whether or not the Trial Court was



justified in making a conclusion of fact; the 
appellant is conceding that the accident oc-
curred more than two years- prior to the date 
of the amendment.

(c)

In Connolly v. Public Service Railway Co., 
94 N. J. L., page 157, decided by this Court 
and cited in respondents’ brief, the printed 
case did not exhibit any of the testimony taken 
at the trial and the errors alleged were predi-
cated solely upon the Judge’s charge. Never-
theless, this Court considered all of the alleged 
errors except one, without regard to the fact 
that the testimony was not printed; as to this 
one, the situation cited in respondents’ brief, is 
altogether different from the situation in the 
case at bar; in the Connolly case there may 
have been no testimony that the trolley car was 
moving in excess of the statutory rate, in the 
case at bar it is clearly conceded that the ac-
cident occurred more than two years prior to 
the date of the amendment to the complaint and 
happened in May of 1930 as set out in the 
amended complaint.

In K arnit sky v. Mashanic, 94 N. J. L., page 
127, decided by this Court and cited in re-
spondents’ brief, the third headtnote reads as 
follows:

3. Where the statement of the case 
sent up to the appellate court does not 
contain the testimony taken at the trial, 
it will be assumed that the evidence com-
mented upon by the court in the charge 
to the jury was all that was material 
upon the particular subject under discus-
sion.



In this case also, the printed case did not 
contain the evidence. Nevertheless, two 
grounds for reversal dealing with requests to 
charge, were considered by this Court, free 
from all effect by reason of the non-printing of 
the testimony. The holding in connection with 
the third ground is set up in the headnote 
above quoted. It is again submitted that the 
Karnitshy case is altogether different from the 
case at bar in that in the Karnitshy case the 
record does not disclose whether there was 
other evidence for the Trial Court to comment 
upon; while in the case at bar the happening 
of the accident in May, 1930, more than two 
years before the date of the amendment, is 
conceded.

The other cases cited under Point I in re-
spondents f brief clearly do not apply because 
they simply hold that on appeal from the Dis-
trict Court, conclusions of fact by the Trial 
Court are deemed to have been supported: by 
the evidence where the evidence is not con-
tained in the printed case on appeal.

(d)

It is further submitted that this non-suit was 
granted upon part of the strict record (which 
does not include the evidence), to wit, the 
amended pleadings, and hence, again, it is not 
necessary to include the evidence in the printed 
•case.

(e)

Appellant is a poor man and the cost of pro-
curing the testimony and printing same would,



27

it is submitted, be an undue and harsh burden 
upon him, especially in these times. Neverthe-
less, if this Court is of the opinion that the 
evidence is necessary for the determination of 
the legal questions involved in this appeal, ap-
pellant’s counsel respectfully requests this 
Court for permission to procure the testimony 
so that the legal questions presented will be 
considered by this Court.

In conclusiony-it io respectfully submitted that 
tho judgment should be~~rFveiscd and a new- 
trial granted for~the reasons above argued.-

MARDER a n d  OKIN, 
Attorneys of Plaintiff-Appellant.

A aron  H ard e r ,
Of Counsel with 

Plaintiff-Appellant.
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Ch a r l e s  Ry g ie l ,
Plaintiff-Appellant, Action at Law.

vs.

Sa m K a n e n g ie s e r  and M o r r is  
K a n e n g ie s e r , 

Defendants-Respondents.

On Appeal 
from Essex 

^County Circuit 
Court.

BRIEF OF DEFENDANTS-APPELLEES.

This cause was tried before the Honorable John
C. Losey (Judge of the Sussex County Court of 
Common Pleas sitting by designation to hear 
Supreme and Circuit Court issues in Essex 
County), and a jury on January 23, 1934. At the 
conclusion of plaintiff’s case defendants’ motion 
for a non-suit on the ground that the cause of 
action proved at the trial was barred by the 
Statute of Limitations, was granted. From the 
judgment entered thereon plaintiff appeals.

Statement of Facts.

On February 10, 1932 plaintiff-appellant (here-
inafter called plaintiff) instituted suit against 
defendants-appellees (hereinafter called defend-
ants) in the Essex County Circuit Court (C 1). 
The complaint was based upon the alleged negli-
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gence of defendants as owners of certain prop-
erty in maintaining a certain common stairway as 
the result of which on or about the 20th day of 
May, 1931 plaintiff fell and was injured (C 2-4).

Issue was joined on this allegation and on 
November 23, 1933 the matter was reached for 
trial (C 5). At that time plaintiff moved to amend 
the complaint to change the date of the accident 
from May 20, 1931 to May 21, 1930. The amend-
ment was allowed over defendants’ objection and 
exception and defendants were given leave to file 
an answer thereto (C 5). The allegations of the 
amended complaint were the same except for the 
change in date. Answering defendants set up by 
way of separate defense that the cause of action 
set forth in the amended complaint was barred by 
the Statute of Limitations (C 13).

Issue was again joined and the trial was held 
on January 23,1934 before Judge Losey. At this 
time plaintiff produced seven witnesses, besides 
himself, who testified in his behalf (C 5). After 
all of this testimony had been introduced plaintiff 
rested and defendant moved for a non-suit on the 
ground “ that the present cause of action which 
we are litigating here is barred by the Statute of 
Limitations”  (C 16). After argument this motion 
was granted, the trial court saying:

“ I think in this case that it is a different 
cause of action and I will grant the motion 
for a non-suit”  (C 22//22).

The State of Case presented to this court on 
appeal does not contain any of the testimony of 
the eight witnesses who appeared in plaintiff’s
case.
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P O I N T  O N E .

Appellant having failed to print the testimony 
taken at the trial, this court will assume that the 
evidence then received, supported the determina-
tion of the trial court that the amended com-
plaint set forth a new cause of action which was 
subject to the bar of the statute of limitations.

It is a well known principle of appellate court 
practice that the record presented for review must 
contain everything which is or may be necessary 
to support or reverse the attacked ruling of the 
trial court. This is so because the actions of the 
trial courts are presumptively correct until the 
contrary is shown. Whenever an appellant 
neglects to print the testimony taken at a trial and 
urges that the court’s ruling, which was or may 
have been based in whole or in part on the testi-
mony, was erroneous, the appellate tribunal will 
assume that the testimony supported the ruling 
and refuse to reverse.

Goldberg vs. Reed, 97 L. 170;
McGeary vs. Hyde, 3 Mise. 115;
Kertesz vs. Feldheim, 6 Mise. 10;
Pyramid Petroleum Products Co. vs.

Abraham, 6 Mise. 811;
Connelly vs. P. S. Ry. Co., 94 L. 157;
Upton vs. Slater, 83 L. 373;
Max vs. Kahn, 91 L. 170;
Karnitshy vs. Mashanic, 94 L. 127.

In
Kertesz vs. Feldheim, 6 Mise. 10,

the trial court had held that the doctrine of res 
adjudicata controlled an element of the case. On
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the appeal which attacked this determination it 
was said that:

“ The testimony was not printed in the 
record and we cannot say from aught that 
appears before us that the trial judge was in 
error. There appearing nothing to the con-
trary in the record, we must  ̂assume that the 
testimony supported the finding.”

The Supreme Court in
Pyramid etc. Co. vs. Abraham, 6 Misc.

811,

held:
“ The evidence which is not before the court 

may have justified a finding of breach of con-
tract. In the absence of the testimony, we 
must assume that the facts necessary to sup-
port the judgment were properly in evi-
dence. ’ 9

In
Goldberg vs. Reed, 97 L. 170,

it appeared that no statement of facts as found 
by the District Court was sent up with the record 
on appeal. The same court declared:

“ It must be assumed in considering the 
validity of the judgment that all the facts, 
tending to support it, and of which there was 
proof, were found by the trial court.”

This court in discussing the same problem said 
through the late Chief Justice Gummere:

“  * * * But the instruction of the Court was 
that if the jury believed ‘ the plaintiff’s testi-
mony’ etc.; and as very little of the testimony 
was returned with the record we cannot say 
that there was nothing in it to justify the 
court’s statement * * * .”
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Again by the same Chief Justice this court also 
said:

“ ■**' * The answer to this contention of 
appellant is, that it has not been made ap-
parent to us that there was any other evidence 
than that which was referred to by the trial 
judge which threw any light upon the ques-
tion of the negligence of the defendant so far 
as the driving of the bus was concerned. The 
appellant has not seen fit to submit the proof 
to us, and in the absence of anything to the 
contrary, we must assume that the evidence 
referred to by the trial court was all that 
had any materiality in determining that ques-
tion. 1 ’

In
Connolly vs. Public Service Ry. Co., 94

L. 157,
the trial court erroneously charged the jury that 
there was no speed limit for trolley cars. The 
plaintiff appealed and failed to print any of the 
testimony in the State of Case. After pointing 
out that such error would only constitute the basis 
for reversal if it affected the substantial rights of 
appellant, the court said:

“  There is nothing in the case before us to 
show that the trolley car was moving in ex-
cess of the statutory rate, and if there were 
no such evidence, it is quite immaterial 
whether the judge erroneously instructed the 
jury with respect to the statute or not.”

In the present case plaintiff has failed to print 
any of the testimoiiy taken at the trial. That being 
so when the trial court said in passing on the 
issue raised by the amended complaint after the 
proof was in that “ in this case it is a different 
cause of action” , can this court say that he did 
not consider the evidence at all or that he may
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not have considered it at all? Who can say to 
what extent, if any, his action was influenced by 
the assertions of plaintiff and his witnesses ? With 
the record in this condition it is manifest that an 
appellate tribunal cannot determine (1) whether 
the trial judge looked to the proof in granting the 
non-suit or (2) if he did, whether he was legally 
justified in predicating his action in whole or in 
part upon it.

For this reason it is respectfully urged that the 
appeal should be dismissed.

P O I N T  T W O .

The amendment of the complaint which moved 
the date of the alleged accident one year back 
from that specified originally and from a time 
within the statute of limitations to a time without 
it, constitutes a new cause of action which is sub-
ject to the statutory bar.

The original complaint alleged that the accident 
occurred on May 20,1931. The suit was begun on 
February 10, 1932 about nine months thereafter. 
The amended complaint pushed the alleged date 
back one year to May 21, 1930. The application 
for the amendment was made and allowed Novem-
ber 23, 1933, three years and five months there-
after. This of course was after the Statute of 
Limitations had expired. It is urged that such a 
change cannot be made without destroying the 
beneficial effect of the limitation period.

Consider the defendants’ situatioii prior to the 
motion to amend. They were served with suit 
papers containing an allegation that nine months 
previous plaintiff had been injured on their prop-
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erty. Everyone realizes that where property 
which is leased or rented to tenants and contain-
ing common passageways which are in daily use, 
there is constantly present the possibility of ac-
cidents. The owner may know of some and not 
of others. This is so especially where he does 
not reside on the premises. So that when he is 
sued on the basis of an accident occurring on a 
certain date or even about a certain date he pre-
pares his defense to meet an accident claim as 
of that date or one in reasonable proximity there-
to. This is of course the method pursued by the 
defendants here. Then with their house in order 
they waited one year and eight months more be-
fore the case was reached for trial. During all 
of this period they had no inkling that they ever 
would be called on to meet any issue other than 
that created by the then pending suit. When they 
appeared in Court prepared to proceed an ap-
plication was made to change the date to set forth 
similar accident on an entirely different day a full 
year previous to that alleged and three years and 
five months previo^^Ttw ould  seem that under 
these circumstances unless the Statute of Limi-
tations is to discard its value as a statute of re-
pose, the amendment should be outlawed.

Assuming that the accident occurred, as stated 
in the amended complaint, on May 21, 1930, the 
time limitation for the institution of suit and for 
the prosecution of the cause of action expired 
May 21, 1932, more than a year prior to the ap-
plication to amend. With the passing of that 
day this defendant acquired a vested right to be 
forever free from all claims or. causes of action 
arising out of the accident, with the exception of 
that one which was specifically covered by the 
complaint already filed.
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That this is the settled law is beyond question. 
Bretthcmer vs. Jacobson, 75 Atl. 560, 79 L. 223, 
was an action brought under the Death Act. It 
appears that at the time the cause of action arose 
the period within which the suit had to be in-
stituted was limited to one year. Fifty-three 
days thereafter the Legislature enacted an amend-
ment increasing that time to two years. The suit 
was brought after the expiration of one year and 
prior to the end of the new two-year limitation. 
A demurrer to the complaint was sustained by 
the Supreme Court.

Chief Justice Gummere said inter alia:

“ But this provision of the Death Act is not 
an ordinary statute of limitation. It oper-
ates, not only as a limitation of the remedy 
given the plaintiffs, but also as a limitation 
of the liability which it creates against de-
fendants. Consequently when the wrongful 
act which is the subject matter of the pres-
ent litigation was committed by the defend-
ants’ employee, the defendants became legally 
liable for a period of twelve calendar months 
to compensate the next of kin of the deceased 
for the pecuniary injury resulting to them 
from his death, and were exempt from such 
liability at the expiration of that period. 
Their right to complete exemption at the end 
of the time specified was as complete as the 
right of the plaintiff to hold them responsible 
in damages daring the running of that time, 
and the right of each became vested when the 
wrongful act occurred.”

In Ryder vs. Wilson’s Executors, 41 Law 9, it 
was held that when a right of action has become 
barred under a statute of limitations, the statu-
tory right is a vested right, that cannot be im-
paired by subsequent legislation.
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In Moore vs. State, 43 L. 203, the Court of 
Errors and Appeals, speaking of the rule in civil 
cases, said:

“ But, since it is a general and indisputable 
rule, that where there is a legal right, there 
is also a legal remedy by suit or action at law, 
it follows that where the remedy by action is 
tolled, the right also is legally extinguished, 
so far forth as that remedy was necessary for 
its enforcement.”

It is undoubtedly true as was suggested by 
plaintiff at the trial argument that the trial Court 
has, under the Practice Act, a broad and liberal 
power to allow amendments to complaints. But 
it is also true that this power has never been and 
cannot properly be extended to the allowance of 
an amendment which will set up a new cause of 
action after the statute of limitations has run.

The recognition of such limitation on the power 
of amendment is not peculiar to New Jersey. It is 
accepted as the law in every jurisdiction whether 
the practice is regulated by the common law or by 
statutory enactment. In 37 C. J. 1074, Sec. 511, 
the rule is stated thus:

“ A statute providing for the amendment 
of pleadings does not permit a court, under 
color of ordering an amendment, to abrogate 
the statute of limitations. Hence the rule is 
that an amendment which introduces a new 
and different demand does not relate back to 
the beginning of the action, so as to stop the 
running of the statute of limitations, but is 
the equivalent of a fresh suit upon a new 
cause of action.”

Also in 21 R. C. L. 580, Sec. 131:
“ It is however, an almost invariable rule 

that no new cause of action can be introduced 
in the case by amendment. * * *
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“ The general rule also prohibits the sub-
stitution or introduction of an entirely new 
cause of action, especially after the statute 
of limitations has become a law. ’ ’

Again in 3 L. R. A. (N. S.) 267:
“ It seems to be the settled rule that an 

amendment, in order to come within the doc-
trine of relation back to the commencement of 
the suit, must be a varying form or expres-
sion of the claim or cause of action sued on, 
and the subject matter wholly within the 
lis pendens of the original suit.”

A pertinent case in this state on the question 
of a new cause of action is Doran vs. Thomsen, 79 
L. 99, 74 A. 267. There Justice Trenchard said:

“ The original declaration in this action 
contained three counts. This court, in an 
opinion reported in 74 L. 445, 66 Atl. 897, 
sustained a demurrer to the first and third 
counts, but allowed the second count to stand. 
The plaintiff then went to trial and obtained 
a judgment against the defendant, which, in 
an opinion in the Court of Errors and Ap-
peals, reported in 71 A. 296, 76 L. 754, was 
reversed and a new trial awarded. The 
plaintiff now moves to amend his declaration.

“ As it now stands the declaration charges, 
in substance; that the defendant was pos-
sessed of an automobile capable of being 
operated at a speed of 60 miles an hour, and 
it was the duty of the defendant to use due 
care of the same while being operated upon 
the highways; that defendant, disregarded 
that duty by negligently directing and allow-
ing it to be operated by a member of his 
family, and while it was so negligently oper-
ated by a member of defendant *s family, for 
the defendant, plaintiff was injured. It is 
now proposed to so amend the declaration 
that it will charge, in effect, that the defend-
ant knowingly purchased a dangerous ma-
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chine for the purpose of allowing it to be used 
by his daughter, an incompetent person, and 
negligently allowed her to use it, to the injury 
of the plaintiff.

“ This, we think, sets up a new and dif-
ferent cause of action. Section 126, Practice 
Act April 14, 1903 (P. L. p. 572), authorizes 
all amendments necessary for the purpose of 
determining in the existing action the real 
question in controversy between the parties; 
but where the proposed amendment will in-
stitute an entirely new and different cause of 
action it will not be made. Lower vs. Segal, 
60 N. J. L. 99, 36 Atl. 777; Pitzhenry vs. Con-
solidated Traction Company, 63 N. J. L. 142; 
42 Atl. 416. We have pointed out that, as 
the declaration now stands, the negligence 
charged is made to depend upon the allega-
tion that the automobile was carelessly oper-
ated by the defendant’s servant, for the de-
fendant. The gist of the action is the negli-
gence of the servant imputed to the master. 
As it is proposed to amend the declaration, 
the negligence counted on is that of the 
father in supplying his inexperienced daugh-
ter with a dangerous machine, and its gist is 
the negligence of the father. Such an amend-
ment would not tend towards the determina-
tion in this suit of the real controversy be-
tween the parties hereto, i. e. the issue which 
the parties hoped and intended to try (Ho-
boken vs. Gear, 27 N. J. L. 265; Miiler vs. 
West Jersey & S. R. Co. (N. J. Sup.) 70 Atl. 
175, 76 L. 282), but rather would operate to 
institute a new and different suit between the 
parties and presenting other questions.”

The statute of limitations having expired in 
this case, the issue on plaintiff’s motion to amend 
the complaint was clear and involved the determi-
nation of but one question: Does the proposed 
new count set up a new cause of action or is it 
merely a re-statement of the same one in varying 
form?
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It is conceded that ordinary rules of pleading 
do not require that the exact date of an accident 
be stated in a complaint. For ordinary purposes 
the allegation that the cause of action arose on or 
about a certain date is considered sufficient and 
a slight variance is not regarded as fatal when 
within the Statute of Limitations. An exhaus-
tive search of the decisions throughout the coun-
try has failed to disclose a tort case of this type 
when an amendment of the date has taken the 
cause of action beyond the statutory period. The 
only personal injury case cited in plaintiff’s 
brief, Levin vs. V. Clad & Sons Inc., 244 Pa. 192, 
90 Atl. 570, indicates that a change of four days 
was made and that nearer in point of time to the 
date of trial.

The situation here is not analogous to a con-
tract action wherein the date of the contract is 
amended after the statute has run (as in Colum-
bian Three Color Co. vs. Aetna Life Ins. Co., cited 
by plaintiff) and where there was only one con-
tract in existence between the parties. In such 
a case both parties were aware of the contract 
sued on and the defendant was without ground 
for a plea of surprise or lack of or impossibility 
of defense preparation. The rule probably would 
have been otherwise had there been several such 
agreements between them.

Nor is the problem akin to changing the date of 
a distraint as in Andrews vs. Marsdin, 278 Pa. 56, 
122 Atl. 171, (also cited by plaintiff) since both 
the court records and the facts are well known to 
both litigants and following the institution of suit 
it was impossible for either party to prepare for 
any other issue.

By attempting to distinguish these two Pennsyl-
vania decisions, we do not intend to concede their 
legal propriety. On the contrary we feel that they 
are subversive of sound legal principles and that
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they tend to destroy the utility of the Statute of 
Limitations.

Considering the relation of the defendants here 
as owners of the property in question to the plain-
tiff and to the public generally and having in mind 
the ever constant chance of one or many accidents 
on the premises and particularly the stairways, 
it is plain that to change the date of an accident 
is to change its gist. A person may fall once or 
more than once on the premises. The owner may 
know of one fall and not of another. The injured 
individual may elect to sue on a later fall and 
ignore the other either because he was not injured 
the first time or because the injuries were incon-
sequential. There can be no doubt that each fall 
presents a different cause of action. It is even 
possible that a person might have one fall on a 
certain date and then after ascertaining that there 
was no insurance coverage on the property, wil-
fully change the date to another year when there 
was such coverage.

In any event when an injured person waits until 
the Statute has run before asserting his real cause 
of action, the very reason for the existence of the 
statute should require the ruling that it is too late. 
The defendant having prepared to meet an en-
tirely different accident may find it impossible to 
prepare his defense to the new allegation. Wit-
nesses may have died, or gone beyond the seas, 
or disappeared and their whereabouts unknown or 
their memories of the accident may have dimmed 
or it is even possible that because of the lapse of 
time defendant may be unable to obtain either 
information about it or witnesses to it. These are 
possibilities which the statute is designed to guard 
against.

If the plaintiff here is allowed to amend his com-
plaint and base his action on an accident which
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allegedly happened more than three years prior 
to the application to amend what is to prevent the 
use of the same practice to move the date back five 
years or ten or twenty? The same principle is 
involved. The line must be drawn somewhere and 
if the Statute of Limitations is to be constant at 
all, it is urged that that point must be two years 
from the date of the accident. If therefore a plain-
tiff alleges that an accident occurred on a certain 
date or on or about a certain date, no restrospec- 
tive amendment should be allowed after the limita-
tion period has expired. To permit such amend-
ments would be to open the door to all kinds of 
fraud and subterfuge which would have for their 
objective the circumvention of the statute. For 
instance if this practice is sanctioned, a person 
whose cause of action is barred by the statute 
might institute suit alleging a false date, hut one 
within the statute, and then after the defendant 
has filed his answer without pleading it since it 
would not be applicable, move to amend to allege 
a date a year or two or five years earlier. What 
possible value would the statute then have?

The test laid down by all of the cases for de-
termining whether or not a proposed amendment 
sets forth a new cause of action is that if the 
amendment sets forth substantially the same 
wrong with respect to the same transaction or if 
the gist of the action remains the same, no new 
cause of action is pleaded.

% O’Shaughnessy vs. Bayonne News Co.,
109 L. 271;

DeLillo vs. Manufacturer’s Land Imp. 
Co.,' 11 Misc. 164;

Casavalo vs. D ’Auria, 12 Misc. 81 (off 
May term of this court—not yet re-
ported).
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Under ordinary circumstances the date of an 
accident would not seem to be its essence. How-
ever, in cases like the present, with the passing of 
months and years, time becomes of the essence and 
after the statute has run it is so bound up with 
the gist of the action that to allow it to be amended 
would be to confront the defendant with the almost 
insurmountable task of facing a new issue. Time 
in this type of action is the only identifying mark 
that it has. If it is lost or changed materially the 
whole action takes on a different aspect.

To allow amendments of this type would be to 
render nugatory the beneficial effect of the stat-
ute and to permit plaintiff under the guise of 
merely varying the form of the existing suit to 
avoid its proscription. The language of the late 
Chief Justice admirably expresses this thought:

“  Subject to such a system who could say 
when the Statute of Limitations had barred 
claims that had been imminent for years? 
Indeed by force of such a practice the statute 
that puts a time restraint upon actions would 
have no claim to be called a statute of repose”  
(Worthington vs. Maitland, 35 Atl. 760, 59 
L. 114).

It is therefore urged that even assuming that 
the trial court did not consider the proof at all in 
granting the motion for non-suit, he was legally 
correct in holding that the amended complaint was 
barred.
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P O I N T  T H R E E .

Section Twenty-four of the Present Practice 
Act does not confer upon the courts the power to 
permit amendments which set forth new causes 
of action after the statute of limitations has ex-
pired.

Under the affirmative of this point plaintiff 
argues that the legislature intended, by the use of 
the phrase, “ in addition to the present powers of 
amendment”  in Section 24, to confer upon the trial 
courts the authority to permit the adding of a new 
cause of action to a complaint after the Statute 
of Limitations had been tolled. This argument in 
effect is an assertion that Section 24 of the Prac-
tice Act is an implied repealer of the Statute of 
Limitations in all cases where a suit in any form 
has been instituted within the period of limitation 
prescribed by the statute. When the suggestion is 
viewed in this light, its startling nature becomes 
clearly apparent. To adopt this view would be 
to say that a plaintiff who had instituted suit for 
false imprisonment, for instance, might, after a 
lapse of a number of years, amend the complaint 
and set forth a cause of action for assault and 
battery. Then, after the defendant had been al-
lowed time to plead to the new cause of action, 
plaintiff might again amend at the trial and set 
forth a new cause of action, this time for malicious 
prosecution. The specious character of the con-
tention of implied repeal of the Statute of Limita-
tions is manifest. As Chief Justice Gummere said 
in Worthington vs. Maitland, supra, under such a 
system the Statute of Limitations would have no 
claim to be called a statute of repose.
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Examination of all of the cases involved in the 
problem of amendments to complaints will demon-
strate that the appellate courts of this state have 
never in any wise indicated that Section 24 of the 
Practice Act destroyed the bar of the Statute of 
Limitations. On the contrary, every opinion defi-
nitely proclaims as the established doctrine that 
no new cause of action can be inserted in the com-
plaint by way of amendment after the Statute of 
Limitations has run.

It is well known that repeal by implication is 
not favored in the law. It is only when an exam-
ination of the two statutes reveals that the later 
one was clearly intended to abrogate the earlier, 
or when the provisions of the later one are so ir-
reconcilable or so inconsistent with those of the 
earlier that no other conclusion can be reached, 
that the first statute is declared impliedly re-
pealed. An effort is always made to reconcile the 
two statutes and to treat them as in pari materia 
whenever such treatment is at all possible. The 
only reasonable view in the present case is that 
Section 24 of the Practice Act and the Statute of 
Limitations are in no wise in conflict, that Section 
24 is merely an amplification of Section 23 and was 
intended by the legislature to remove any doubt 
that the trial courts might have on the question of 
their right to permit amendments, prior to the ex-
piration of the statute, which set forth new causes 
of action.

It is therefore respectfully submitted that the 
judgment of non-suit should be affirmed.

COULT, SATZ & TOMLINSON, 
Attorneys of Defendants-Appellees.

Jose ph  Cot j l t ,
Jo h n  J. F r a n c is ,

Of Counsel.












