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DECEASED.

BRIEF OFAPPEEL.ANT

STATEMENT OF FACTS

Kate Able died April 12, 1911, leaving her surviving
Edwin F. Able, a son, with whom she was living at the
time of her death, and Phoebe M. Gutmann, a daughter,
with whom she had previously lived. She could not
read or write, except to write her name. She left about
$20,000 in personal property and about as much more
in real estate. Twelve days after her death her son
offered in the Hunterdon County Surrogate’s Office for
probate a paper purporting to be her last will and tes-
tament, in which she left to her daughter one dollar
and to her son the rest of her estate and made him the
executor. As the daughter had filed a caveat, the ques-
tion of probate went to the Orphans’ Court, and on pe-




tition of the caveatrix the following questions were cer-
tified to the Circuit Court for trial under the statute,
namely :

FIRST: Whether the paper writing present-
ed to the Surrogate of said County of Hunter-
don for probate as and for the last will of Kate
Able, deceased, was duly signed, witnessed, pub-
lished and declared by the said Kate Able, as her
last will and testament, according to the statute
in such case made and provided.

SECOND : Whether the said Kate Able, at the
time of makine and executing the alleged will,
as aforesaid, was of sound and disposing mind
and memory.

THIRD : Whether the said alleged will of the
said Kate Able, deceased, was the result of un-
due influence, imposition or fraud, exercised up-
on the said Kate Able, by the legatee and de-
visee, in said will named, or by any other per-
SOn Or persons.

FOURTH : Whether the said paper writing is
the last will and testament of the said Kate Able,
deceased. :

The matter was tried before the Cireuit Court.
Judge Dungan presiding, and a jury, and resulted in a
verdict which was certified back to the Orphans’ Court,
as follows:

FIRST: That the paper writing presented to
the Surrogate of the said County of Hunterdon
for prcbate as and for the last will of Kate Able,
deceased. was duly signed, witnessed, published
and declared by the said Kate Able, as her last
will and testament, according to the statute in
such case made and provided.

SECOND: That the said Kate Able at the
time of making and executing her alleged will
as aforesaid, was of sound and disposing mind
and memory.




THIRD : That the said alleged will of the said
Kate Able, deceased, was the result of undue in-
fluence, imposition or fraud exercised upon the
said Kate Able by Edwin F. Able, a legatee and
devisee, in said will named.

FOURTH : That the said paper writing is not
the last will and testament of the said Kate
Able, deceased.

Whereupon the Orphans’ Court made a decree de-
nying probate.

The son then appealed to the Prerogative Court,
which Court, on conclusions filed by Viece Ordinary
Backes, and a decree advised by him, reversed the de-
cree of the Orphans’ Court and admitted the will fo
probate.

From this decree of the Prerogative Court this ap-
peal is taken by the daughter, the caveatrix.

THE QUESTION INVOLVED.

The question involved in this appeal is: Was the al-
leged will the result of undue influence, imposition or
fraud? But back of this question is the one as to how
far the Prerogative Court should 2o in reversing a de-
cree of the Orphans’ Court founded on the verdict of
a jury where there is evidence to support such ver-
dict, notwithstanding the abstract constitutional right
of the Prerogative Court so to do.

GROUNDS OF APPEAL.

The decree of the Prerogative Court is alleged to be
erroneous because the decree of the Orphans’ Court was
reversed and the alleged will admitted to probate.

THE ARGUMENT.

Chancellor Magie, sitting as Ordinary in the Pre-
rogative Court, said:




“If the will thus executed benefits one who

at the time occupies to the testatrix a confiden- .

tial relation, or stood in a position of trust and

confidence to her, the burdeén of proof on this
subject is shifted to the proponent thereof, and
upon him it devolves to establish that the will
was the uncoerced act of the deceased.”” (Cit-
ing cases).

In re Anastasia Davis, 73 N. J. Eq. (3 Buch.)

617, 619.

Vice Chancellor Reed, sitting as Viece Ordinary in
the Prerogative Court, held that slight additional cir-
cumstances besides confidential relationship would raise
a presumption of undue influence.

Sparks’ Case, 63 N. J. Eq. (18 Dick) 242.

Bearing these principles in mind, let us examine the
testimony.

In the first place there was no proof that the direc-
tions for the preparation of the will were given by the
testatrix. The lawyer, a nephew of the testatrix, who
prepared the will, was not present at its execution.
He received the directions to prepare it from the son’s
wife, who very carefully in her testimony refrains froin
saying that her act was done under the direction of the
testatrix. When the lawyer prepared the will he sent
it to the son’s wife, who inserted the date of execution,
and who returned the will to the lawyer after execu-
tion. The son’s wife claimed to have read the will over
twice to the testatrix. There was no proof that any
one else had read it to her. The son’s wife attempts
to defend her conduct by saying that testatrix said
she wanted to assign everything to the son. The will
then at the best should only be treated as an assign-
ment inter vivos and as such be subjected to the more
stringent rules surrounding such a transfer.




Note the testimony of the son’s wife:

Q. Did she mention afterward anything
about a will; if so, what was it and when was
it? A. She didn’t say a will right out. She
wanted to arrange, fix up the papers; wanted
to sign everything over to Ed.

Case, p. 151, lines 24-28,

Q. When this letter from me containing that
will was received by you what did you do with
the letter and the will? A. I gave it to your
Aunt and read it to her, read it over twice ; and
she said, ““That is just what I wanted; that just
suits me.”’

Case, p. 151, line 40; p. 152, lines 1-4.
Q. Did she make any remarks about the con-

tents of the will? A. ‘‘That is just what I want-
ed,”” is what she said.

Case, p. 153, lines 37-39.

The language of the testatrix as testified to above is
significant in view of the fact that she had not directed
a will to be drawn.

Take in connection with the above the following tes-
timony of Silas H. Rouland, a brother of the testatrix:

The Court: You were asked to give the last
question; that is all. A. We were taking dinner

at the hotel at Frenchtown. After dinner she

called me one side and said she wanted to speak

to me. I went with her out in the hall. She

says, ‘‘I wish you would come up and give Ed-

die a good licking,”” I says, ‘““What is the mat-
ter?’’ She says, ‘I am getting afraid of him—

he is abusing me.”” T says, ‘“Why don’t you take




a club and give it to him over the head?’’ She
said, “‘I am getting too old.”” 1 says, ‘‘Where
is he now?’’ She says, ‘‘In the barroom.’”’ She
says, ‘‘Can’t you go out there?”’ I said, ‘‘That
is no place to pick a fuss; in a barroom.’”’” She
says, ‘I am in dread; I am afraid of him.”” T
says, ‘‘Kate, what makes him act this way?’’
She said, ‘‘He wants me to make a will and cut
Phoebe out and I want each to have equal.’” I
says, ‘‘Have you made a will?”’ She says, ‘‘No,
I ain’t made a will, but he says I must make a
will today; he says I must.” We stood there
talking and he came to the door and hollored at
her in a rough way; in an abusive way—if she
wanted to come with them, or talk all day with
me? She says, ‘‘I have to go; if T don’t when
1 get home he will abuse me.”” I says, ‘‘Good-
bye, Kate.”” That is the last one.

Case, p. 21, lines 21-40; p. 22, lines 1-3.

And the testimony of Roynear Rouland, another
brother of the testatrix:
Q. Mr. Rouland, tell what Mrs. Able said
to you in that conversation. A. She told me
only those children, Phoebe and Ed, ‘‘Eddie’’
she called him, she said she wanted each one to
have equally after she was gone; both alike, and
she told me it was pretty hard to get along with
Eddie, hard to live with him, he abused her so.
I says, ‘““Why does he want to abuse you?’’ She
says, ‘‘Because I would leave him everything and
Phoebe nothing.”” She said she wasn’t going to
do it, she was going to leave them both alike.

Case, p. 30, lines 22-31.

Q. She said her son didn’t use her good?
AT Yen;




Q. Notwithstanding that she was going to
leave him his proportion of the property? A.
Wanted both to have equally, alike.

Q. At the same time she said she wanted
both to have an equal share she told you he was
not using her good? A. Yes; she told me he was
abusing her scandalous. It was on account of
that she wouldn’t give it all to him and noth-
ing to Phoebe.

Case, p. 31, lines 1-11.

And also the testimony of the son himself:

Q. Do you remember, Mr. Able, on different
occasions within the four years before your
mother’s death, in the presence of Mrs. Weed,
of Plainfield, quarreline with your mother?
A. Oh, we often had quarrels, I suppose she

might have been there for all I know, we have
quarreled at Clinton.

Case, p. 180, lines 22-27.

Q. Didn’t you at different times, in the pres-
ence of Mrs. Weed, call your mother a ““God
damn bitch”’ while in Plainfield? A. No, sir.

Q. And a ‘‘God damn liar?”’ A. I might
have said that.

Q. Did you or did you not? A. I did.

Case, p. 183, lines 35-40.
Q. You never had any words with your moth-

er about that at all? A. No, sir. I had some
words with my mother about some other things,




Case, p. 184, lines 28-30.

And the testimony of the son’s wife:

Q. Is it not a fact that Ed abused your moth-
er most shamefully, not physically by blows, but
by way of cursing her and calling her foul names
and all that sort of thing? A. Why, of course,
as a matter of fact, he did say some things that
were not altogether right. I often used to say,
“You ought not to talk to your mother like
thati?

Case, p. 158, lines 30-36.

Q. Don’t you know he owed her three thou-
sand dollars in interest? A. Yes, I perfectly
know exactly what he owed her.

Case, p. 159, lines 1-3.

That the jury arrived at their conclusion by that
unbiased consideration a jury should always give a
case is strongly borne out by their coming to a con-
clusion adverse to the caveatrix on the question of the
will being a forgery, when there was strong evidence
that it was a forgery, a number of witnesses swearing
that the signature was not that of the testatrix, while
deciding for the caveatrix on the question of undue in-
fluence.

The statute says:

¢“That the verdict of a jury in any proceeding
touching the probate of a will, heretofore or
hereafter rendered, shall be conclusive and final
upon any issue of fact found by such jury, sub-
ject to be set aside only for such reasons as
would justify the setting aside of verdicts in
ordinary proceedings at common law.”’

P. L. 1892, p. 28.




While this statute has been held not to abridge the
right of the Prerogative Court to pass de novo upon
the question whether a will shall be admitted to pro-
bate, it is most strongly urced that this expressed will
of the people through their Legislature should be given
due consideration and that the verdict of a jury where
there is testimony to support that verdict should not
lightly be disturbed. The following language of Chief
Justice Beasley should be remembered as stating a
principle not altogether connected with that of con-
stitutional limitation :

““There are two primary principles which are

always to be borne in mind in the discussion of
every question touching the limitations of the
authority of the Legislature of the State. The
first of these is, that the legislative body is su-
preme in every respect, except in the enumerat-
ed instances of constitutional restraint; and
next, that such restraint cannot be imposed but
by plain language, or by implication necessarily
springing from the co-ordination of the several
parts of the established system of government.
It is evident, therefore, that the present motion
cannot prevail, unless it can be made plain to
the mind of the court that some provision of the
Constitution exists which prevents the assump-
tion by the Legislature of the authority to pass
the act in question. In the opinion of the leg-
islative and executive branches of the govern-
ment, this power exists. That opinion is en-
titled to the utmost respect, and it can, with
propriety, be superseded only when this court is
convinced beyond a doubt that it is founded in
error or misconception.

““The proposition to be considered then, is,
not whether doubts exist as to the power of the
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Legislature to enact the law in question, but
whether it is positively certain that such power
has been taken from them.”’

Harris vs. Vanderveer’s Executor, 21 N. J. Eq. (16
C. E. Gr) 424, 425, 426 (Errors and Appeals, 1869,
Beasley, Ch. J.)

It is respectfully submitted that the decree of the
Prerogative Court should be reversed and that the de-
cree of the Hunterdon County Orphans’ Court refus-
ing probate should be sustained.

FRANCIS J. BLATZ,
Proctor for and of Counsel
with Caveatrix-Appellant.




The Killgore Press, Flemington, N. J.

New Jersey Court of

Errors and Appeals

Between

Kpwin K. ABLE,
On Appeal from
Proponent-Respondent, _ y
Decree of
and :
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For a correct, concise statement of the facts of the
case we refer the Court to the first paragraph of
conclusions of Vice Ordinary Backes, see State of
Case, p. 268.

The decree of the Orphans’ Court of the County
of Hunterdon made upon certificate of trial from
Hunterdon Cireuit Court, dated January 26, 1913,
see p. 261, 262, 263, upheld (1) the proper and legal
execution of the will of the decedent, Kate Able, (2)
determined that the said Kate Able was of sound
and disposing mind and memory at the time of ex-
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ecuting said will; (3) but decreed that the will was
the result of undue influence exercised upon the tes-
tatrix by KEdwin K. Able, a legatee and devisee
named in said will, and (4) that the paper writing
was not the last will of the said Kate Able, deceased.

The appeal of the proponent-respondent in this
Court, was taken to the Prerogative Court from the
said decree of the Orphans’ Court, that the will of
the said Kate Able, deceased, was the result of undue
influence, ete., exercised upon her by the said Edwin
F. Able; and from the finding that it was not the last
will and testament of said decedent, in consequence
thereof; and the proceedings in the Prerogative
Court were such that the decree of the Orphans’
Court was upheld wherein the will was held to be
properly and legally executed, and in finding that
the testatrix was of sound and disposing mind and
memory, but reversed the Orphans’ Court in its find-
ings upon the question of undue influence, holding
that no undue influence had been exercised in the
making of the will and that the will was the true last
will and testament of the said Kate Able, deceased.

The appeal of the Caveatrix-Appellant seeks to
set aside the decree of the Prerogative Court and
prays that the probate of the said paper writing
may be refused.

¢

EXECUTION OF THE WILL.

The testimony of the witnesses to the w ill—Ches-
ter Thompson, p. 6, Charles W. Leigh, p. 12—is the
only testimony in the case to the execution of the
will. This shows (1st) that the Testatrix signed the
will in the presence of the witnesses and the witness-

) S X
es siened the will in the presence of the Testatri




and in the presence of each other and that the Tes-
tatrix published her will according to law.

There is no testimony in the entire case which
contradicts the statements of the witness to the will
as to its execution.

L1.

MENTAL CAPACITY OF TESTATRIX.

There was no evidence to show that the Testatrix
was mentally incompetent to dispose of her estate.
On the other hand, the testimony of Dr. Thomas
Barber, p. 138, 139, shows his opinion as a physician
who was well acquainted with the Testatrix as to
her perfectly normal condition of mind.

The question of mental capacity was in no wise
seriously controverted in the testimony in the case,
nor was it questioned upon argument on appeal
from the Orphans’ Court to the Prerogative Clourt.

{IHE
UNDUE INFLUENCE.

The only testimony in the case that was intended
to show undue influence was the testimony of Silas
. Rowland, p. 21, and the testimony of Rynear
Rowland, D0
A perusal of the testimony of these two witnesses
indicates bias and prejudice against the proponent,
li@win F'. Able, and was entirely too remote to be
¢vidential of undue influence at the time of the

éxecution of the will. In fact, it would show undue

mfluence under no circumstances, and was incom-
I"‘tt‘l.lt to that end; and both conversations occurred
Prévious to the cireumstances which afterwards in-
j!lwwl the Testatrix to cut off Ler daughter, viz., the

arrest’” which was really the service of summons

N8 St aoad . ;
A suit against the Testatrix by one, Bail, whom

~ . .
s T e : :
accused as being the paramour of the Caveatrix.
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“The settled doetrine in this State is that state-
ments and declarations made by a Testatrix are not
admissible as evidence of facts from which undue in-
fluence will be inferred. They are only admissable
to indicate the state of mind of the person whose
testamentary capacity is in question. In re Anas-
tasia Davis, 73 N. J. Eq. 617, 620, and the cases
cited.

“The declarations of the Testatrix whether made
before or after the execution of the will, respecting
the conduct of the proponent towards her, are not
competent evidence of undue influence.”” Pember-
ton’s Case, 40 N. J. Eq. 520, 528.

Testimony on the part of the Proponent explains
conclusively why the will was made in favor of the
Proponent and the Caveatrix was cut off, viz, on
account of the daughter having forged a check as
the Testatrix believed, and drawn the money from
the bank account of the Testatrix in Phillipshurg
National Bank. She was further incensed with her
daughter with regard to her relations with the wit-
ness, Ball, and the mode in which she was living. It
further appeared that she was induced by a letter
of the Caveatrix to go to Plainfield from her home
in Clinton for the alleged purpose of making sale
of some of her real estate, but in fact for the pur-
pose of serving her with process of the suit com-
menced against her by Ball, the alleged paramour
of the Caveatrix, p. 115, 116.

By the testimony of Alice Schomp, p. 92, etc, it
appears that she stated why she had disinherited
her daughter. '

Testimony of Mary Stanton, sister of Testatrix
p. 99, 100, and the last part of page 101, 1. 30 to
bottom, shows the frame of mind of decedent toward
her daughter and her reasons for it.

Testimony of John Carey, p. 107, L 9-23, shows
her determination not to leave her daughter any
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thing, after she had been sued by Ball.

Catherine Lacey testifies, p. 109, 1. 20-40, that the
Testatrix ‘‘didn’t like how she (caveatrix) was
living.”’

The testimony of Laura Bird, p. 111, 1. 10-35,
shows the feeling of the Testatrix after she had been
served with summons. Tt shows her feelings im-
mediately after she was arrested, and also shows, o
113, 1. 9-16, that she had made a will between the
time when she had been served with the summons
and her trip to Plainfield.

George Leigh’s testimony, p. 119, 1. 20-28, shows
her feeling against Caveatrix with regard to forged
check matter.

Mary Kline, p. 121, 1. 1-30, expressed dissatisfac-
tion of the manner in which her daughter was living.

Elizabeth Hockenbury’s testimony, p. 123, 1. 13-
36, shows the bitterness of feeling of testatrix to-
ward Caveatrix, on her death bed, and her affirni-
ance of her will.

Mr. A. L. Riley, p. 129, 1. 20-32, shows the attitude
of the Testatrix with relation to her signature on
the check she alleged was forged.

William F. Walters testifies at p. 133, 1. 14-40, and
P- 134 entire, p. 135, 1. 1-4, the details of the service
of summons on Testatrix and her expression, p. 135,
L. 3-4, ““Phoebe done enough in past time; this is the
limit; now T am through,’” and at 1. 5-21 it appears
that between the time of her making this expression
«'.lnd her next trip to Plainfield on account of the ad-
lourned suit, she had made her will.

The testimony of Harry J. Able, p. 140, 1. 29-40,
shows that the will was drawn by him at his office
n }‘jrenchtown, N. J., and that it was drawn after
receipt of a letter from Mrs. Margaret Able, wife of
the Proponent, and that the will was mailed, with
A letter dated February 2nd, 1911, to Mrs. Mar
garet Able, and was returned to the witness after it
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had been executed, and was kept by him until pro-
duced before, and deposited with, the Surrogate of
Hunterdon County, at Flemington, pp. 141, 142, 143,
ete. The two original letters and a copy of the let-
ter of Mr. Harry J. Able were admitted in evidence,
p. 198, 1. 30-37.

These letters and the copy mentioned, have been
omitted from the state of the case by the appellant
and are not before the Court. An explanation of
them will be found in the testimony of Margaret
Able, p. 149, 1. 30-40, p. 150, 151, 152, 153, 154, 155
and 156.

Testimony of Edwin K. Able, p. 174, 1. 30-38.

1t is contended on the part of the Respondent that
the general rule that the party alleging fraud or

undue influence must prove it, controls in this case,
and that the burden has in nowise been sustained.
There is no competent testimony in the case, either
direct or circumstantial in its nature, which wonld
tend to show any undue influence on the part of the
proponent or any one in his behalf.

The mere fact that the favored legatee was a son
and that she resided in his house would not be sul-
ficient to shift the burden of proof where there is no
evidence of imposition on his part.

“There is no prima facia presumption of unduc
influence, merely hecause the beneficiary stood in a
confidential attitude toward the testator.”” Spark’s
case, 18 Dickinson, 242-248.

“The ahsence of any influence which can be re:
garded as undue must in the main of necessity h'.‘,
proved by the legatee himself. The testimony of
the legatee, unless contradicted by some n{l.w.!‘
credible testimony or discredited by its improbabill-
ty, cannot be arbitrarily disregarded.”” In re Coop-
er Will, 5th Buchanan, 196.
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“Existence of undue influence or opportunity (o
exert it is not sufficient. Tt must actually be exert
ed.”” Schuhardt, 62nd Eq., 710. If there were any
slight presumption of undue influence the testimony
of the Proponent and his wife shows conclusively
that no undue influence was exerted.

Testimony of Margaret Able, p. 164, 1. 34-40.

Testimony of Kdwin F. Able, pailoo I35t tarbots
tom, pp. 166, 167.

““The denial of the heneficiary, standing alone, if
otherwise eredible and not challenged by other facts,
is sufficient to overcome the legal prestmption.”” In
re Katley’s Will, 82 N. J. Kq. p. 591, 600.

The brief of the appellant, not having been served
upon us, it is impossible to-fully anticipate what
ground he will take to sustain his assignment of
errors.

1. The testimony shows conclusively that the will
in this case was legally executed.

2. It appears just as clearly that Testatrix was of
sound mind.

3. There is no evidence of undue influence having
been attempted or exercised by the Proponent or
anyone else. The exercise of undue influence is
positively denied by the Proponent and his wife.
The testimony also clearly shows that this will was
made by the Testatrix just as she had repeatedly
stated she intended it should be made. Whether her
prejudices against her daughter were well founded
does not matter, although it seems she had reason
for her suspicion.

4. The appellants have no excuse for attacking
this will and the Proponent insists that the appel-
lants should he charged with the costs in this cause.

Respectfully submitted,
H. J. ABLE,
H. B. HERR,

Counsel for Proponent.
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CAVEAT

TO GEORGE H. BLOOM., Surrogate of the County
of Hunterdon.

I, PHEBE M. GUTMANN, one of the children and
heirs at law of CATHERINE A. ABLE, sometimes
known as ‘“KATE ABLE,”’ late of the Town of Clin-
ton, County of Hunterdon and State of New Jersey,
do hereby caveat and protest against admitting pro-
bate to any paper purporting to be the Last Will and
Testament of the said Catherine A. Able, sometimes
known as ‘“KATE ABLE,”” until examination and de-
cree thereon by the Orphans’ COURT of the said
County of Hunterdon.

IN WITNESS WHEREOF, I have hereunto set my
hand and seal this seventeenth day of April, A. D.
Nineteen Hundred and Eleven.

PHEBE M. GUTMANN.

FRANCIS J. BLATZ,

Proctor for Caveator.

WILL

I, Kate Able, of the Town of Clinton, in the County
of Hunterdon and State of New Jersey, do hereby
make, publish and pronounce and declare, this my last
will and testament in manner following :

1. T direct my debts and funeral expenses to be
paid as soon as can be conveniently done after my de-
cease.

2. T give unto my daughter, Phebe Guttman, only
the sum of One Dollar and no more. _

3. After the payment of the one dollar to my said
daughter, it ig my will and T do give, bequeath and
devise unto my only son, Edwin F. Able, all and every
of my broperty, both real estate and personalty,
Wheresoever the same may be situate and of whatsoever
it may consist, all of which T give unto my said son.
to him and hig heirs and assions forever, 40




2
will

4 1 nominate, constitute and appoint my son, Ed-
ward F. Able, to be the executor of this my last will
and testament, and direct that no bond be required of
him as such executor by any Court or officer in any
State.

IN WITNESS WHEREOF, I have hereunto set my
hand and seal this Fourth day of February, nineteen
hundred and eleven.

(Signed) KATE ABLE. [Seal]

Signed, sealed, published, pronounced and declared
by the said testatrix, Kate Able, to be her last will and
testament, in the presence of us, who were both pres-
ent at the same time, and who, at her request, and in
her presence, and in the presence of each other, have
hereunto subseribed our names as witnesses.

CHESTER TOMSON.
CHARLES W. LEIGH.
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Petition for Probate of Will

HUNTERDON COUNTY SURROGATE’S OFFICE.

IN THE MATTER OF THE PRO-
BATE OF THE LAST WILL Petition for
AND TESTAMENT OF Probate of Will.
Kate Able—Deceased.
To George H. Bloom, Surrogate of the County of Hun-
terdon, New Jersey :

The petition of Edwin F. Able respectfully
showeth that he is the Executor named in the last Will
and Testament of Kate Able dated the fourth day of
February A. D. 1911. That said Kate Able departed
this life at Clinton, in the County of Hunterdon and
State of New Jersey, on Wednesday, the twelfth day
of April A. D. 1911.

That said deceased left her surviving the following
named heirs and next of kin, whose names with their
respective post office addresses, and the manner or
degree in which they severally stand related to said de-
ceased, are as follows, to wit :

PHEBE M. GUTMANN, daughter, Plainfield, N, J.
EDWIN F. ABLE, son, Clinton, N. J.

That said testatrix died seized of personal property—as
fear as your petitioner can ascertain—the value of
$20,000.00.

Therefore the said Edwin F. Able respectfully ap-
plies for probate of the said last Will and Testamenr.
and for letters testamentary thereon.

Dated April 24, A. D. 1911.

EDWIN F. ABLE.
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Chester Thompson—Direct

HUNTERDON COUNTY CIRCUIT COURT.
Flemington, Wednesday, Sept. 11, 1912.

PHEBE M. GUTMAN,
Caveator,
VS. On Caveat.
EDWIN F. ABLE,
Proponent.

Before Hon. Nelson Y. Dungan, Judge and a Jury.

For Proponent appear Hagaman & Able by Harry J.
Able, Esq., and H. B. Herr, Esq.

For Caveator appear Francis J. Blatz, Esq., and
William C. Gebhardt, Esq.
A jury is called and sworn.

CHESTER THOMPSON sworn on behalf of pro-
ponent.

Direct examination by Mr. Able:

Q. You reside in the town of Clinton, Hunterdon
County? A. I do.

Q. What is your business? A. Manufacturer.

Q. Did you know Mrs. Kate Able in her lifetime?
A. I did.

Q. You are here shown a paper which purports to
be the last will and testament of Mrs. Kate Able, de-
ceased, and your attention is called to a signature
which is opposite the red seal. Please examine the
signature and state whether you saw it written or not?
A. T did.

Q. At the foot of the clause usually termed the at-
testation clause, or properly termed the attestation
clause of the will, are two names, Chester Thompson
and Charles W. Leigh. Did you sign the name there of
Chester Thompson? A. I did.

Q. Did you see Charles W. Leigh sign his name’

40 A. T did.
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Q. Will you please state, in an orderly way, the
circumstances which transpired at the time when this
signature of Mrs. Kate Able and yourself and Charles
W. Leigh were affixed to this paper? A. Mr. Leigh
called at my house on a certain day, about noontime,
and told me Mrs. Able would like to see me.

Mr. Gebhardt: I object to that kind of testimony.

The Court: Do not state anything Mr. Leigh said
to you.

Q. In consequence of his eall what did you do? A.
How is that?

Q. In consequence of the call of Mr. Charles W.
Leigh made at Your house what did You do? A. 1
went to the hotel about eight o’clock in the evening.

Q. What hotel? A. Union Hotel.

Q- Who did you see there? A. I saw Mr. Leigh
and Mrs. Able,

Q. Where were they? A. When I went in Mr.
Leigh was sitting in the reading room.

Q. Where was Mrs. Able, if you know? A. T don’t
know; at that time.

Q. What did you do after you had called at the
hotel and saw Mr. Leigh there? A. T asked Mr. Leigh
where the folks were, He said he would see.

Q. What was then done? A. He came back again
and told me to come in the parlor. We both went in
together.

Q. Who was there when you went in? A. No one.

Q. Did any one come in after you went in there?
A. Yes.

Mr. Gebhardt: I object.

Q. Just state what happened while you were there?
A. After T went in the parlor?

40
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Q. What was said and done? A. Mrs. Able came
in with a paper in her hand and I rose and spoke to
her, as I generally do.

Mr. Gebhardt: Kept your voice up.

Witness: I rose and spoke to her. I told her Mr.
Leigh said she would like me to witness her signature
to her will.

Mr. Gebhardt: I object to that and move it be
stricken out.

(Overruled and exception.)
Q. This was in the presence of the testatrix?

Witness: (Continuing) And she said she would.
I asked her if she had it. She said, ‘I have it in my
hand,’”’ and handed it over and said I could read it.
I said T wasn’t there for that purpose, only to witness
her signature.

Q. What was then done? A. She signed it; I
signed it and Mr. Leigh signed it.

Q. Just state how it was done ; where your positions
were relatively, who signed first, and just what was
done while there signing the paper? A. Ms. Able
signed first. We were sitting at a table similar to this
" (indicating). I signed it and Mr. Leigh signed it.

Q. Were you all there at the same time? A. At
the same time. :

Q. While all three wrote their names? A. Yes.

Q. Can you state any further conversation that
there took place in regard to this paper? A. Nothing.
Immediately after the signing was over I bid her good-
night and left.
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Q. Is this the paper that was there signed (showing
witness paper)? A. That is the one.

Q. The paper which you had in your hand? A.
Yes.

Q. And is this the paper Mrs. Able had in her hand
when she came in the room where you and Mr. Leigh
were? A. The paper she handed me when she came in.

Q. I have the will. I ask him if this is the paper
that he refers to? A. It is. It contains my signature
and that is pretty near valid.

Q. Did you see her have any other paper? A. None
that I saw.

Cross examination by ‘Mr. Gebhardt :

Q. You have told us all the conversation, as near
as you can recollect it? A. As near as I remember.

What day of the week was this, Mr. Thompson?
A. What day of the week? I don’t remember. I don’t
remember the month.

Q. Have you told all that took place on that oe-
casion? A. As far as I know; outside of a little gen-
eral conversation I had with Mrs. Able regarding her
health—she had been sick previous to that.

Q. You don’t know the month or the day of the
month or the week? A. No, T couldn’t say the year
from memory. T know it was just before her death.

Q. Well, how long before her death? A. It was,
possibly, two or three weeks. It was between her re-
covery from her illness before she died and the illness
at the time she passed away. Between those two
periods.

Q. You think it was two or three weeks before? A.

I think possibly, it was.
Q. T eall your attention to the word ‘‘fourth,”’ Mr.
Thompson, and ask you if that was done in your pres-
énce—red or purple ink? A. I couldn’t say that was
in there. T presume it was




8
Chester Thompson—Cross

Q. Was it put in there in your presence? A. No,
Sir.

Q. It was not? A. In my presence, no, sir.

Q. You are positive about that? A. Nothing there
except Mrs. Able’s name and Mr. Leigh’s name and
my name that I saw written.

By the Court:

Q. Mr. Thompson, have you stated everything that
was said by Mrs. Able, by Mr. Leigh and by yourself
with reference to this will while you were in the room?
A. Except, possibly, when she signed the will she didn’t
take space enough from the seal. She wrote two letters
of the last name and found she had to run below the
seal. She asked me if that would make any difference.
T told her I guess not, as long as there were letters at-
tached to it. She said she wanted to make sure it was
all right. That is all T recall. I think I told both at-
torneys that on each side of the case prior to this
time.

By Mr. Able:

Q. At the time she came in the room do you ad-
dress her? A. I did; rose from my chair and shook
hands with her. '

Q. Repeat that conversation? A. I asked her how
she felt. There wasn’t any conversation at all.

Q. Was there anything said by you relating to the
will at that time? A. Only what I testified to.

By the Court:

Q. Just state again what took place when Mrs.

Able came in the room? A. When she first came in the
room I rose and spoke to her; shook hands with her.

40 T asked her how she was feeling. I told her Mr. Leigh—
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Mr. Gebhardt: I object.
The Court: State it again,

A. When Mrs. Able first came in the room I rose
and spoke to her; shook hands with her and told her
Mr. Leigh said she said she would like me to witness
her will. 10

Mr. Gebhardt: T would like that stricken out.
The Court: Proceed,

A. (Continuing) ‘She said she would. I asked her
if she had it. She said, ‘I have.”” She said, ‘‘You
can read it if you wish.”” I gaid I wasn’t there for
that purpose.
20
Mr. Gebhardt: I make a motion to strike out what
Mr. Leigh said to him.

(Overruled and exception allowed.)

By Mr. Able:

Q. With relation to the time between her next to
last sickness and final sickness which Mrs. Able had, do
you know how much time elapsed between these two
spells of sicknegs? A. No. 30

Q. Can you with any greater definiteness than you
testified to on eross examination, state about how long
after the first sickness, as we will term it? A. T can’t
tell the time. The only way I know anything about it
at all, T go up there frequently for my mail. I saw
Mrs. Able around at her usual work after the first sick-
ness, and it was about this time that the will was made.

CHARLES W. LEIGH sworn on behalf of pro-
Ponent, 40
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Direct examination by Mr. Able:

Q. Mr. Leigh, you reside in Clinton in this county?
A. Yes, sir.

Q. Did you know Mrs. Kate Able in her lifetime?
A Y enRID:

Q. How long had you known her before her death?

10 A I should judge, twenty-five years.

Q. You are shown a paper writing (handing wit-
ness paper), which purports to be the last will and
testament of Mrs. Kate Able, and your attention is
directed to the signature to the left of the red seal, and
vou are asked whether you saw that signature written?
AL YeSSSIT S

Q. Who did you see write it? A. Mrs. Kate Able.

Q. At the bottom of the page, underneath the at-
testation clause, are the signatures of Chester Thomp-
son and Charles W. Leigh. Did you see Mr. Thompson
write his signature? A. Yes, sir.

Q. Is that your signature to this paper? A. Yes,
gir; it is.

Q. Now, Mr. Leigh, will you please state, in an
orderly way, the conversation and the happenings that
took place at the time this was signed—this paper was
signed? A. The day the paper was signed?

Q. The time. A. As near as I can remember Aunt
Kate, as I called her, asked me—few days before it was
__if T was willing to sign—

Mr. Gebhardt: That question was not asked.

Mr. Able: Strike the question out.

Q. Had you had any conversation with Mrs. Able
relative to a will prior to the date on which this will
was signed? A. I should judge it was about a week
before the will was signed, Aunt Kate met me—
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The Court: The question was, did you or did you
not have a conversation?

Witness: Yes, sir, I did.

Q. Will you state the conversation and where it
occurred? A. Aunt Kate met me about a week before,
going to the shed; she was in the washroom. She
called me in there and asked me if I would do her a
favor. I told her certainly, if there was anything I
could do. She said she was going to make a will and
asked me if T would be a witness. I told her certainly,
[ would do anything to accommodate her. She asked
me if I would speak to Mr. Chester Thompson, as she
wasn’t acquainted with anybody in Clinton much but
Mr. Thompson and myself. T told her I could ask him.
She said she wished I would do it. I told her I was
going to dinner that day, which I did.

Q. What happened after that? A. I told her Mr.
Thompson told me he would. She told me to come up
such a night about eight o’clock and tell him to, which
I'told him. T forget just exactly what night it was.

Q. What happened then? A. I was in the hotel
when Mr. Thompson came in and he asked me where
the folks were. T told him they were in the house some-
where and I would go in and see, and, if I remember
right, he and I went in the parlor together and no-
body was there. After I came out and Ed was at the
head of the steps and I asked him where Aunt Kate
was?

Q. You mean by ““Ed’’ the gentleman sitting at my
left? A. Yes. Aunt Kate came in the parlor with a
paper, which T supposed was a will, in her hand.

Mr. Gebhardt: Supposed it was a will 2

Witness: Supposed at that time. T didn’t know.

490
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Q. What was said by she or anybody else when she
came in the room what was done? A. She came in and
Mr. Thompson made some remarks; I didn’t keep in
my mind what it was at the present time. She said she
had her will, and said to Mr. Thompson, supposed he
knew what she sent for him for. He said, yes, I had
told him.

The Court: Mr. Thompson said ‘‘yes?”’

Witness: Mr. Thompson said yes, I had told him
as near as I can remember.

Q. Tell what further was said and what was done!
A. Then she said, there it was, we could read it.
Q. What was?

Mr. Gebhardt: I object.

A. I couldn’t say, swear and be honest, whether
she said that was her will or it was; I didn’t keep it
in my mind at the time.

Q. State the conversation to the best of your recol-
lection. A. And she said, ‘““Now you can read it,”
and offered it to Mr. Thompson. He said, no, he didn’t
care anything about reading it; didn’t come for that
purpose; he merely come as a witness to witness it.
She handed it to me and I sad, ‘‘No, Aunt Kate; it
don’t matter to me what is in there, Ches and [ are
only here to witness your signature.”” She took the
pen—I think Mr. Thompson handed her the pen—she
signed it and handed it to me. I said, ‘‘Ches, you sign
it first.”” He signed it and finally I signed it.

Q. How far apart were you when you signed your
respective signatures? A. We were all right together.
I don’t suppose outside of five feet cireumference;
right by the table together.

Q. Was there any part of this will, or any portion
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of it read by you or Mr. Thompson, as you recall? A.
We read the witness clause at the bottom that is
all I remember reading. What I sign—I always like
to know what I am signing.

Q. What do you mean by the ‘‘witness clause;’’
take the paper in your hand? ‘A. From there down
(indicating).

Q. You mean you read this attestation clause writ-
ten beneath the signature of Kate Able and seal? A.
Yes, sir.

Q. You read that? A. That is all we read—all I
read.

Q. Did you read it out loud?

Mr. Gebhardt: T object.
(Objection sustained.)

Q. How did you read it? A. Well, if I remember
right, I read it over to myself.

Q. What did you do with it then? A. Then I
passed it over to Mr. Thompson and he signed it.

Q. Do you know whether he read it or not? A.
Well, T am under the impression that he did; I couldn’t
say, but I think he did.

Mr. Gebhardt: T object to that and ask it be
stricken out.

(Motion denied and exception allowed.)

Q. Was the reading done before any signatures was
attached? A. Yes, sir.

Q. Have you stated, Mr. Leigh, all the conversation
that took place between Mrs. Able and yourself and
Mr, Thompson before the signing of this paper? A.

I think T have, as near as I can remember. I don’t
remember—I know Mr. Thompson talked to Aunt Kate 40
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quite a little while. He didn’t talk much to her—
about her health and one thing and another; I didn’t
pay attention.

Q. The conversation I am talking about particularly
is any conversation in relation to this paper? A. No,
I don’t think there was anything else said while we
were in there.

Cross examination by Mr. Gebhardt:

Q.'Now, Mr. Leigh, have you told us all you ever
had to do with this paper? A. Well, I think so, as
near as I can remember.

Q. Can you tell the Court and jury when that red
or purple ink (whatever you call it) word ‘‘fourth”
was written in there? A. No, I couldn’t.

Q. Do you know anything about that? A. No, sir.

Q. You remember a week or so ago, Mr. Leigh, Dr.
Gutman and Mrs. Gutman, sister of Edwin Able, call-
ing to see you at Hackettstown? A. Yes, sir.

Q. Did you talk over this matter? A. Yes, sir.

Mr. Herr: I would like to know the date.
Mr. Gebhardt: About a week ago.

Q. With reference to the signing of this will, did
Mr. Gutman in Mrs. Gutman’s presence, take your
statement down in writing? A. They took some state-
ment down. Just what it was, word for word, I couldn’t
tell. The doctor wrote something, 1 don’t know what
it was.

Q. After he read it over to you? A. Yes, Sir.

Q. He didn’t hand it to you to read over yourself?
A. No. Well, I might have read it over, maybe I did.

Q. Have you stated that statement you read over
that day? A. I guess that is all—as far as I know.

40 Q. What that subsequently read over to you in the
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presence of Mr. Sutphen of Somerville? A. Yes, sir.
Q. Is that true as it is written there?

Mr. Herr: I object to this in this form.

Q. I will withdraw that question and ask, whether
at the time you read this over, that was taken down
at the time, you believed it to be correct?

Mr. Herr: Object.

Witness: Will you let me make a statement in
regard to that?

Mr. Gebhardt: I will withdraw that question.

Q. Who took this down? A. Dr. Gutman.

Q. Did he take it down correctly? A. What?

Q. Did he take it down correctly? A. Dr. Gutman
had that written down when I went to my room. He
was talking to me, when I came down he had that
written and wanted to know if that was practically so.
I said, “T don’t remember all the circumstances.’”” He
asked me part of those questions. I told him, ‘“‘Doc,
[ don’t recall all that happened to this day. As near
as I can tell—when on the witness stand everything
[ ean recall T will tell you?’’” He asked me to sign
a paper. I said T would sign no paper for nobody or 30
nothing. T read that (indicating) and practically, I
don’t see anything in that different from what I tes-
tified to here. I don’t.

Q. You read it over yourself? A. Yes.

Q. He asked you if that was correct? A. I told
him, T says, ““Doe’’— :

Q. I didn’t ask you that. After you read it over
he asked you if that was a correct statement of the
facts? A. Yes, T think maybe he did. T told him, as
far as T can remember now, ‘“Doc’’ (this year and 40
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a half lots of things happened I got to tell you) ask
any question on the stand and anything I remember I
will tell you.”

Q. When he asked you whether this was a correct
statement of the circumstances and facts surrounding
the signing of the will what was your reply ; didn’t you
say ‘‘yes, as near as I can recollect?’’ A. I told him,
<« Ag near as I can recollect at present, Doc, it is.”” That
is what I told him.

Q. You say you have known ‘‘Aunt Kate,”’” as you
call her, for twenty-five years? A. Yes, sir.

Q. How long did she live in Clinton with her son
Edwin Able, sitting at that table? A. She was there
practically all the time I was there, outside—nine years
—outside three years she had the property—six years
not all the time, most of the time.

Q. Do you know it is known as the Union Hotel
in the town of Clinton? A. Yes, sir.

Q. Do you know who put that word ‘“fourth’ in
purple or red ink on that paper? A. No, sir.

Q. What is the business of Mr. Leigh? A. In the
nursery business; selling nursery stock at the present
time.

Q. At the time this paper was signed in April, you
were employed at least part of the time by Mr. Able
in the hotel, weren’t you? A. No, never; I was there.
I was never employed, I stayed there. I made that
my loafing place.

Q. You helped him a great deal? A. Yes, consid-
erable.

Q. You waited in the cigar counter? A. No, never
did.

Q. You didn’t on Sundays? A. Sundays I was
there when he was away and looked after the hotel
a bit.

Q. You look after the cigar counter and guests
coming on Sunday? A. Yes, sir.
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Q. Made yourself useful in the office part of the
hotel? A. Yes, sir. ‘

Q. Had been doing that for some time when this
paper was signed? A. Yes, sir.

Q. And you did it for some time after that? A.
Yes, sir.

Mr. Herr: We offer the will in evidence, if your

Honor please.

Mr. Gebhardt: We object on the ground that there
has not been sufficient proof of publication.

(After argument.)
The Court: I will admit the will in evidence.
(Exception to caveator.)
AFTER RECESS.
Mr. Gebhardt opens for Caveator.

SILAS H. ROULAND sworn on behalf of eaveator.
Direct examination by Mr. Gebhardt:

Q. Mr. Rouland, do you know Kate Able? A. She
is my sister,

Q. Were you brought up with her at home? A.
Yes, sir.

Q. Up until the time of her death in April, 1911,
did you frequently see her? A. Not so often. The
last time T saw her was at the other sister’s, Susie, fu-
neral, two years ago last July. We had a conversation
then,

Q. Do you know as a matter of fact whether or not

10

20

30

she could read or write, outside of her name? A. Not 40
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to my knowledge she couldn’t. Her daughter always
done her correspondence for her.

Q. Had you frequently seen her write so you know
her signature? A. I think I would, yes, sir.

Q. Here is the alleged will, with a signature pur-
porting to be that of Kate Able, your sister—

Mr. Herr: We object. This witness is not prop-
erly qualified as an expert.

Mr. Gebhardt: He isn’t testifying as an expert.

The Court: I do not understand he is testifying as
an expert.

Mr. Herr: He is testifying from an inspection of
her signature as to whether he believes it is her signa-
ture or not. He may be qualified to testify if he isn’t
an expert, but it doesn’t appear how often he has seen
her signature or that he has seen it at all.

The Court: I will overrule your objection.

Proponent’s counsel pray an exception to this rul-
ing of the Court.

Exception allowed; and the same is signed and
sealed accordingly.

Circuit Court Judge.

Q. Had you seen this alleged signature before you
examined it now? A. Yes.

Q. What have you to say as to whether or not it is
your sister’s signature? A. T£ T had to swear I would
swear it wasn’t. It isn’t her name and it isn’t her
handwriting to correspond to anything 1 have seen
before. Whoever wrote it hasn’t spelled the first name
right. ?
Q. Did you ever talk or have any conversation with
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your sister in reference to the feeling between herself
and her son Edward. A. I had several talks of that
kind; the last one was when sister was buried.

The Court: I cannot hear.

Witness: When sister Susie was buried in French-
town.

Q. How long ago? A. Two years ago, I think, the
first of last July; somewhere near the 12th.

Q. About how long was it before your sister Kate’s
death? A. I forget when she died; didn’t get notice
of the funeral. The day she was buried was the day
[ got notice. We couldn’t get there; I didn’t keep no
account when she was. I didn’t appreciate that very
much.

Q. Where was she living at the time of her death?
A. Clinton, T believe.

Q. With whom? A. With her son Edward.

Q. Now, I ask you to state any conversation that
you had at that time with reference to the state of
feeling existing between—statements made by your
sister Kate, as to her feelings toward her son Edwin?

Mr. Herr: We object to that as too remote.
The Court: When did your sister die?

Mr. Herr: It was in July and his sister died in
the following April, that is nine months.

Witness: T couldn’t swear, but I think it was the
12th of July.

Mr. Able: Further objected to as calling for hear-
Say, which is inadmissible unless there is a statement
made for what purpose the conversation is sought.

40
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Mr. Gebhardt: First, to corroborate the testimony
that this is not her signature, and further not being
able to read or write, that it is not her will. It is not
like the state of feelings existing between her and her
son that she would make a will to the son, cutting off
the daughter and leaving everything to the son whom
she had a feeling against. We propose to show by
this witness that this woman was in fear of this son
because of the way he talked to her and the things
he said to her.

Mr. Able: The statement last made by the Sena-
tor—we object to conversations which may have been
had between a deceased person and the witness. We
are unable to receive them for the purpose of proving
undue influence. On those grounds we object.

The Court: I will overrule your objection.

Proponent’s counsel pray an exception to this ruling
of the Court.

Exception allowed; and the same is signed and
sealed accordingly.
Cireuit Court Judge.

The Court: If counsel, either one or both, have
trials briefs, I would be glad to have them submitted.

Mr. Herr: We have stated the grounds of our
objection; that it is irrelevant to prove undue influ-

ence.

Q. (Question read.)

Mr. Herr: I would like to ask the Senator whether
he relies on testamentary incapacity or undue influ-
ence?
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The Court: If the conversation is relevant under
any of the issues framed, is the Senator obliged to de-
clare which of them his question refers to? Must he re-
fer to one of the four issues framed?

Mr. Gebhardt: I don’t know whether he relies on
the issue framed or not.

The Court: I think the Court must assume that.

Mr. Herr: It would save time if he would state
if he proposes to eliminate any of them.

Mr. Gebhardt: I do not propose to eliminate any.
A. The last conversation I had with her I stated was
before my sister’s funeral—but I had several before
that for the last.

The Court: You were asked to give the last ques-

tion; that is all. A. We were taking dinner at the hotel
at Frenchtown. After dinner she ecalled me one side
and said she wanted to speak to me. I went with her
out in the hall. She says, ‘I wish you would come up
and give Eddie a good licking.”” T says, ‘“What is the
matter.”” She says, ‘I am getting afraid of him—he is
abusing me.”” T says, “Why don’t you take a club and
give it to him over the head?’’ She said, ‘I am getting
too old.”” T says, ‘“Where is he now?”’ She says, “‘In
the barroom.”’ She says, ““Can’t you go out there?’’ I
said, “‘That is no place to pick a fuss; in a barroom.’’
She says, ““T am in dread; I am afraid of him.”’ I says,
“Kate what makes him act this way?’’ She said, ‘‘He
Wants me to make a will and cut Phebe out and I want
each to have equal.”” 1 says, ‘‘Have you made a will ?”’
She says, ““No, T ain’t made a will, but he says T must
make a will today; he says I must.”” We stood there
talking and he came to the door and hollered at her in
arough way ; in an abusive way—if she wanted to come 40
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with them, or talk all day with me? She says, ‘‘I have
to go; if I don’t when I get home he will abuse me.”” 1
says, ‘‘Good bye Kate.”” That is the last one.

Q. When was the conversation last before that? A.
Why, her and me and my other sister, Mrs. Hockenbury.
She was visiting me and my wife from Philadelphia—
staying a week. We talked things over thoroughly.

Mr. Herr: We object, no time is fixed.
The Court: The question was “‘when?”’

Witness: Well, it must have been—a good while
ago, maybe eight or nine years.

Mr. Herr: We object.

The Court: Sustained.

Witness: It was about the same thing.
Mr. Herr: I ask that that be stricken out.
The Court: It may be stricken out.

('ross examination by Mr. Able.

Q. Mr: Rowland, what are your relations with this
proponent to the will, Edwin F. Able, friendly or un-
friendly in character? A. We never had no words. I
never had no use for him? If you want to know the
reason 1 will tell you.

Q. Did you on the day at Frenchtown, at the funeral
of your sister Susie, when you say this conversation

took place, have another conyersation with Mrs. Able?

A. We didn’t have then.
Q. Did you have any conversation with her relative
to the payment of funds for your sister’s funeral? A.
40 For what?
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Q. Your sister’s funeral? A. Not with her, My
other sister came to me at the graveyard. She said,
“Who is paying for this?’’ 1 said, ““‘It don’t make any
difference to you. Everybody will be paid before my
brother leaves Frenchtown. We will pay for this. I
know they are unable to pay.”” Never had a conversa-
tion with Kate,

Q. No conversation? A, No.

Q. Did you have any other conversation? A. T
didn’t have time. T had to catch a train.

Q. You had no other conversation with Kate at the
time of your sister Susie’s funeral, except that you have
stated? A. In the hotel.

Q. Had there been any request made of her for any
part of the expenses? A. Not on my side; I didn’t do it.

Q. Do you know of a request being made? A. No,
sir, I do not.

Q. Did Mrs. Able say anything to you about that?
A. No sir.

Q. Didn’t you, on that day, have a conversation of
any unfriendly character, the exact language of which I
am unable to quote you, with your sister Kate? A,
Nothing only friendly ; always was.

Q—because of her refusal to pay the expenses of
the funeral of your sister Susie? A. That is all rot.
Nothing like that came up.

Q. Who was present at the time the conversation
took place you have related? A. She called me out in
the hall, where the hats hung.

Q. Was anyone present? A. No sir.

Q. Just yoh and she? A. Just me and her.

Q. What was the reason for calling you there? A.
She wanted to talk to him, or give him a smash ; he was
abusing hep awful. If T dared tell it, it is not decent.

Q. What words were used? A. Not to use to his
mother, )

Q. She calledq you out there expressly to ask you to
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smash him? A. Have a talk with him, if he didn’t
promise to behave to smash him.

Q. Expressly for that purpose she called you in the
lower hall at the hotel at Frenchtown, and nobody was
present? A. Nobody but me and her.

Q. And you refused to smash him? A. I said it was
no place to kick up a fuss in the hotel. I had respect
for the proprietor. I am not an outlaw.

Q. Have you had any words of an unfriendly char-
acter with the proponent, Edwin Able? A. No sir.

Q. Did you ever say anything to him about the mat-
ter which your sister asked you to take up with him?
A. No sir, I kept away from him. That was my sister
he was abusing. The names he was calling her—my
temper is apt to rise and I kept away from him.

Q. You didn’t believe in interfering in the hotel
and kept away from the person she said was abusing
her? A. I told her all along—I advised her what to do,
but she would not do it.

Q. Will you tell us how this word ‘‘Kate’’ in the
will that lies before you—how—is it spelled on the
will? A. “K-it-e.”

Q. That is the way she spelled it? A. That way it
is spelled here.

Q. How is the surname spelled? A. K-a-t-e.

Q. No, I mean the last name. A. I don’t know as I
can read it all or not. She is a woman, as T said before,
who can’t write or read, only her name. She wrote 2
very heavy hand, always did, and very plain. If I
didn’t know that was meant for able, I conldn’t read if.

Q. You say she wrote a very heavy and very plain
hand? A. Yes sir.

Q. But still she couldn’t write anything except her
name? A. That is to the best of my knowledge, the
daughter always done the correspondence. :

@ Dol understand you to say her handwriting 18
indicated by her signature? Have you ever seen ner

40 write anything except her signature? A. No sir.
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Q. How long ago is it since you have seen her write ?
A. Well, sometime ago; I couldn’t tell you just how
long. I think at the time her husband was buried we
had a little deal between us, a little money transaction ;
I think papers were drawn up then and she put her sig-
nature. I haven’t it with me,

Q. How long ago was that? A. A good while,

Q. Have you seen her write since that time? A.
I don’t think I have. :

Q. Would you recognize the date if it was suggest-
ed? Do you think that the date of the funeral of Levi
Able, husband of Kate Able, you would recognize the
date? A. I don’t know,

Q. Was it in July or August 18932 A. T couldn’t
swear to.that. Iknow it was one,

Q. Nineteen years ago? A. I couldn’t swear to that.

Q. But, at any rate, that is the last time you ever
saw her write? A. Well, she didn’t write then. T wrote
and she signed her signature.

Q. Irefer to the signature ; you testified she couldn’t
write anything but her signature? A, Yes,

Q. Did she write more than once that day? A.
That is all was necessary.

Q. How often have you seen her write her name be-
fore that? A. When she was a girl and we all lived at
home, she would write one thing and another. T guess
I have seen it, may be I could not say, probably, one
hundreqd times,

Q. How long a time ig it from the time she was a
girl and you saw her write and the time you saw her
write at hep husband’s funeral? A. That T can’t tell.
My father haq a big family; we all had to go to work
2 soon as we were able. There were thirteen in the
family anq it takes a pretty good man to raise thir-
teen. T think probably she went to Little Washington,
New Jersey, about the time she was sixteen or seven-

teen, mayhe eighteen years old. Her and her sister lived
there,
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Q. Was not that approximately thirty years before
the date of her husband’s death. At least that, was it
not? A. I couldn’t say when her husband died ; maybe
in that neighborhood.

Q. Well, after he died in the summer of 1893 then it
was thirty years or more before that time that you had
seen her write—thirty years before 18932 And between

10 the time you were home, right at home, and the time you
saw her write at her husband’s funeral you had no oe-
casion to see her write and had not seen her write? A.
Not to the best of my knowledge.

Q. And you haven’t seen her write sinece? A. Oh,
yes I have. Right away after the funeral she signed
her name to a paper for me.

Q. That relates to her husband’s funeral? A. No,
after; probably a week after.

Q. A week after the funeral? A. Yes, about a week.

Q. There was no other funeral except the funeral of
her husband? A. Her husband.

Q. So, then, you have not seen her write since about
the time of her husband’s funeral. A. No, sir.

Q. That was within one or two weeks after the date
of the funeral? A. About a week. At Bloomsbury.

Q. How frequently have you visited your sister
since the death of her husband. I relate to your deceas-
ed sister, Kate. A. 1 haven’t visited them—I did visit
them there at Bloomsbury and haven’t visited since.

Q. About how long ago has that been? A. I could-
n’t tell that. I didn’t keep it in my mind.

- Q. What was the occasion of that visit? A. The
occasion was they had a kind of goose party supper.

Q. Anything else? A. Some things; 1 didn’t keep
it

a memorandum. 1 am under oath: I want to g1Ve

straight. :

Q. Was she have any trouble with her family at that
time? A. No, I don’t think so. I never went to see h<.'l‘
no place on account of a family quarrel. T knowed 1t.

40 Consequently 1 kept out of that.
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Q. Did you know she was having family trouble ?
A. I did. She told me herself every time we met,

Q. Was there any other trouble relative to her fam-
ily except what you have already stated? A. She stat-
ed his carrying on while in New York, and one thing
and another, [ paid no attention to that.

Q. Any trouble in the family while she was living at
Bloomsbury while you visited there? A. Not as I know
of, to the best of my knowledge.,

Q. Did she ever say to you about any trouble she
was having with her daughter? A. No.

Q. I mean at Bloomsbury? A. understand. She
always thought there was nobody like her daughter.
That is her conversation.

Q. Did you ever have any conversation with her at
Frenchtown when you related to conversation about
her daughter, other than you have stated. A. You
mean at the funeral ?

Q. Yes. A. Oh, no.

ROYNEAR ROULAND sworn on behalf of caveator.
Direct examination by Mr. Gebhardt :

Q. Are you related, Mr. Rouland, to Kate Able? A.
She was my sister,

Q. Do you know whether she could read or write,
A. No sir, T believe she couldn’t read or write, only her
signature, her name,

Q. Are you familiar with her signature ; have you
Seen her write? AT have saw her write quite some
time ago.

Q. Did you have a conversation about two years ago
With your sigter about what she wanted to do with her
Property when she died? A. Yes sir,

Mr. Herr: we object to that as leading.
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The Court: Overrule the objection.
Witness: I said yes, sir.

Q. What did she say about what she wanted to do
with her property when she died? A. She said—

Mr. Herr: Hold on. I objeet unless the time is
fixed with some definiteness.

Mr. Gebhardt: About two years ago.
Mr. Able: We will objeet, it is too remote.

The Court: I think the time and place should be
fixed with as much aceuracy as possible.

Q. Where did this conversation occur; where were
you? A. Bloomsbury; packing up the housing goods.
She wanted to pack and move to Plainfield. I was there
helping.

(). Whereabouts in Plainfield? A. I couldn'’t tell
you the number of the house.

Q. With her daughter, or somebody else? A. With
her daughter; in the house her daughter used to live in.
She bought that property, T believe.

Q. Tell, as near as you can, just about when it was?
A. Well, it is fully two years ago, I think. I couldn’t
remember exactly the right time it was.

Q. T just want the year? A. 1 couldn’t tell exactly
what time it was. It was while helping pack the hous-
ing goods to move to Plainfield. 1 was there nearly a
week, burlaping the furniture so it wouldn’t get broken
coming down in the cars.

Q. What did she say to you in that conversation!

Mr. Herr: We ask the privilege of cross examining
the witness on the time. We say it was four or five
40 years ago.
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Witness: It was not so long as that,

The Court: You may cross examine.
Cross examination by Mr. Able:

Q. When did she sell her hotel in Bloomsbury? A. 10
I couldn’t give you the date of that; long before the
conversation. :

Q. How long before? A. Quite a while,

Q. How long after she had sold her hotel at Blooms-
bury did she move to Plainfield with her daughter? A.
Quite a good while. She moved to Clinton and was
keeping hotel at Clinton a good while.

Q. Had she been living in Clinton? A, Had been
living there. The license was taken away from Mrs.
Able and she went to Plainfield and lived with her
sister,

Q. You fix the date as being about the time the
license was taken away from the hotel? A. Tt was after
the license was taken away.

Q. How long after? A I think it was fully six
months. Just before Todd took the hotel. T couldn’t
give you the date. ;

Q. How long has Todd been there? A. Todd was
there going on two years.

Q. How long has Mr. Able been back in the hotel
since Todd left? A. I guess he is under his first year’s
license since, T think so, if T remember right.

Q. Todd was there two years? A. I couldn’t say
two years ; mayhe a year and a half. T think about two.

Q. To your knowledge Edwin F. Able has been back
there, after Todq left, for a period of a year or more?
A. No. I think he is under his first year’s license yet.

He hasn’t applied for the second year, to the best of
my knm\'ledge.




30
Roynear Rouland—Re-Direct—Re-Cross

Mr. Able: If your Honor, please; we can’t prove
by this witness of course, but are able to prove that
two licenses have been granted since he went back
there. We can prove that by almost anyone who
lives in Clinton. Our insistence is that this conver-
sation is too remote.

The Court: I will overrule the objection.

Proponent’s counsel pray an exception to this ruling
of the Court.

Exception allowed; and the same is signed and
sealed accordingly.

(Circuit Court Judge

Further direct examination by Mr. Gebhardt:

Q. Mr. Rouland, tell what Mrs. Able said to you n
that conversation. A. She told me only those children,
Phebe and Ed, ‘‘Eddie’’ she called him, she said she
wanted each one to have equally after she was gone;
both alike, and she also told me it was pretty hard to
get along with Eddie, hard to live with him, he abused

her so. I says, ‘Why does he want to abuse you?”’
She says, ‘‘because 1 would leave him everything and
Phebe nothing.”’ She said she wasn’t going to do it, she

was going to leave them both alike.
Cross examination by Mr. Able:

Q. This conversation took place where? A. Blooms-

bury.
Q. At whose house? A. Her house, packing up the

housing goods.
Q. In the new house back of the hotel? A. The new
40 house, up toward the depot from the hotel.
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Q. She said her son didn’t use her good? A. Yes.

Q. Notwithstanding that she was going to leave him
his proportion of the property? A. Wanted both to
have equally, alike.

Q. At the same time she said she wanted both to
have an equal share she told You he was not using her
good? A. Yes; she told me he was abusing her sean-
dalous. It was on account of that she wouldn’t give it
all to him and nothing to Phebe. ‘

Q. Did she say anything about her daughter? A.
As T said.

Q. Anything else? A. No.

Q. That is all the conversation you had between
yourselves on that date? A. Al at the time.

Q. How did the conversation arise? What were you
doing, and who opened the conversation? A. Well, we
were sitting down taking our comfort after working all
day, taking the fresh air, and there was a little talk
about different things, her affairs, and this come up
with it.

Q. How did it come up? A. Why she told me Ed-
die abused her.

Q. Did she volunteer that statement without any
previous conversation? A. Certainly; T hadn’t asked
her about him.

Q. You were sitting there about the table? A.
No, it wasn’t about the table. It was after we had sup-
per and were taking a rest before bedtaime.

Q. Sitting in the house or outside? A, Sitting in
the house.

Q. Without any preliminary conversation she up
and says to you Eddie didn’t use her good because he
Wanted her to make a will in his favor and she wouldn’t
doit? A. Both have alike.

Q. Tt was a Spontaneous expression on her part? A.
She said Bddie wanted her to leave it all to him and

Phebe none, I asked what was the matter he used her
S0 bad.,
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Q. What I asked was whether there was any conver-
sation preceding that, or did she just volunteer that
expression without anything being said? A. She was
telling me about Eddie; how he used her; used her so
bad.

Q. How long did that conversation last? A. I didn’t
time it. Five or ten minutes, maybe a little longer,
no way near an hour.

Q. What did you say to her? A. What did I say to
her?

Q. Yes. A. I told her it was her affair, she could do
what she liked.

Q. Did you say anything else to her? A. No, left
the subjeect.

Q. All that conversation passed between you while
you were sitting there at that time? A. That was all
considered and passed.

Q. When did you last see your sister? A. That was
the last time I saw her to have any conversation except
once in Plainfield, the day she had moved there.

Q. Did you have any conversation with her in Plain-
field? A. Nothing only natural talk; “How do you
do,”’ such as that. I helped her fetch the goods from
the depot to the house.

Q. That was part of the same transaction; the
transaction of moving? A. Noj; quite a while after the
goods were packed they didn’t move, left them at the
house a while.

Q. It was the occasion of the moving from Blooms-
bury to Plainfield? A. Yes.

Q. Did you call at Plainfield to see her at any time
after she moved there? Not when you unpacked the
goods, but any other time? A. Not to my knowledge;
I think that was the last time.

Q. After she was living in Plainfield didn’t you call
there to see her one time with relation to a matter of
money, and didn’t you have some trouble with her

40 about it? A. No sir.
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Q. Didn’t you request a loan of money from her?
A. No sir.

Q. Didn’t she refuse it? A. No sir.

Q. And didn’t you get in words there at that time?
A. No sir, tell you how that was, Mr. Able wanted me
go and ask her for some money. I told him to go him-
self.

Q. You didn’t go? A. No, I didn’t go, he went.

Mr. Gebhardt: Who do you mean?
Witness: Eddie.

Q. Did you have any conversation with her about
her daughter at Bloomsbury packing the goods? A.
Nothing, only told me she was going to leave both
equally alike.

Q. Did she use any expression regarding her, an
expression of disaffection of her daughter, about her
daughter? A. Not in the least.

JOHN W. CREVELING sworn on behalf of cavea-
tor:

Direct examination by Mr. Gebhardt :

Q. What position do you occupy—what is your bus-
ness? A. I am assistant cashier of the Bloomsbury
National Bank.

Q. Did you know Kate Able in her lifetime? AT
did.

Q. Just the extent to which you had business deal-
ings with her while she lived there? A. As a stock-
holder of our bank and a depositor therein, I knew her.

Q. Well, how frequently did you come in contact
with her in this business way? A. Quite frequently.

: Q. Doing things for her of different kinds or not? A.
Yes, somewhat.

40
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Q. Cashing checks for her? A. Yes.

Q. Who filled out the checks? A. I couldn’t say.
Sometimes one, sometimes another, I presume.

Q. Did she fill them out? A. No, she did not.

Q. Now, are you able to tell from your business ex-
perience with her whether she could read or write? A.
T am satisfied she could not.

Q. Did you ever cash checks through your bank
there that the signature was entirely different from the
handwriting on the body of the checks? A. I think
we have. We have cashed such checks.

Q. Did you anderstand the question? A. I under-
stood you to ask if we cashed checks that the signa-
ture was not in the characteristics of the filling out of
the body of it.

Q. How was it in the checks, if you recollect, the
checks that came to the bank signed by her, was the
body always in somebody ’else’s handwriting? Ao Yess

Q. Will you take this book (handing witness book)
and point to what you know to be her signature? A.
I have it here.

Q. Is her signature at any other place in that book?
A. T think not.

Mr. Herr: I understand it is not at issue, the sig-
nature in the will.

Mr. Gebhardt: Of course, it is when we say it is not
her signature.

Mr. Gebhardt: I would like to have the statement
identified by Mr. Charles Leigh marked for identifica-
tion.

The Court: Any question that that is the same
statement?

Mr. Herr: I'don’t know. I don’t object to its being
40 marked for identification.
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(Name is marked Cav. Ex. 1, for iden.)

Q. Is that the only signature of Kate Able in that
book? A. I think so. g

Q. What is the page? A. No page; indexed A. This
is a signature book; that is, a book of depositors.

Q. In the bank? A. In the bank.

Q. Why do you put that in there? Why did you put
the signature in there? A. So we can turn to them for
reference if there is any doubt.

Q. For the signatures of notes and checks that come
in the bank? A. That is it.

Mr. Gebhardt: I would like marked for identifica-
tion.

(Same is marked Cav. Ex. 2, for iden.)

The Court: The signature is offered as a standard 20
of comparison as I understand it?

Mr. Gebhardt: Yes.
Cross examination by Mr. Able:

Q. How long ago was this signature written, Mr.
Creveling? A. It was a good while. T would say twen-
ty or twenty-five years.

Q. Could you state, approximately, the age of the 80
Woman at the time she made this signature? A. Well,
I will say, forty-five.

Q. Did she use a pen in writing that signature ?
A. T see not,

Q. What has she written with? A. A blue pencil.

Q. Now, since that signature was written in that
book you have had occasion to see her name a number
of times, have you not? A. Oh, I have seen her sig-
nature, yes. But she was a woman who didn’t write
frequently, 40
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Q. She used some checks? A. She did.

Q. While there in business in Bloomsbury? A.
Yes, sir.

Q. She was in business in Bloomsbury? A. She
was.

Q. What business? A. Hotel.

Q. She ran the hotel herself? A. Yes, sir.

Q. And sometimes gave checks for her goods she
bought? A. Yes.

Q. And those checks were signed with a signature
purporting to be her’s? A. Yes.

Q. Did she give as many as twenty-five a year!
A. I don’t thing she did, Mr. Able.

Q. Did she average one a month? A. Say one a
month.

Q. And she did that during the period she con-
tinued in business in Bloomsbury running a hotel?
A. Yes.

Q. She has owned stock in your bank for how long
before her death? A. A number of years.

Q. Her dividend checks were signed with her sig-
nature and they have come before your eyes? A. Not
necessarily.

Q. Frequently they have? A. Yes, frequently.

Q. Taken in all, you must have seen her signature
three hundred or four hundred times? A. I think that
would be a maximum.

Q. Now, were the signatures when they came be-
fore your observation always alike? A. I don’t think
they were.

Q. They would vary a great deal would they not?
A. They would vary some, that is certain.

Q. Would they always vary in the christian or in
the sur-name or in both? A. Well, I would say they
might vary in both.

Q. Have you had papers, checks we will say, pre-
sented to your bank with a signature purporting to be
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her’s which you have refused to pay money on? A.
Yes.

Q. Who presented such signatures? A. I couldn’t
say; they may have come to us in the ordinary: course
of mail.

Q. Have they ever been presented by anyone in
person? A. I don’t remember,

Q. Did her son ever present a check, or a note, or
paper, anything like that going through your bank
with a signature that when presented you refused to
acknowledge the signature as her true signature? A.
It may be so.

Q. Don’t you know that is true? A. I couldn’t
say we did.

Q. Did her daughter ever present a paper of that
kind? A. Tt may be so.

Q. Have you any recollection about that matter?
A. My recollection is, it may be so.

Q. With relation to one or both? A, Possibly both.

Q. You say “‘possibly,”” you can’t tell more speci-
ficially than that? A. Yes. I could say Mrs. Able was
very chary in writing her name to her checks. Her
husband, during hig lifetime, would occasionally write
her name. After his death I think one of the other
children would write her name,

Q. Do you know of any occasion when her name
Was written by her son? A. I don’t know any oc-
2asion. §

Q. Do you know of any occasion when her name
Was written by her daughter? A. T think so.

Q. Did you see her write the signature which IS in
that book, Mr. Creveling? A. T think I did.

WILLIAM ABLE sworn on behalf of caveator.

Direct examination by Mr. Gebhardt:

Q. Now are you related to Mrs. Gutman, Mr. Able?
A. Own cousin,

40
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Q. Did you know Mrs. Able in her lifetime very
well? A. Yes, sir.

Q. How much did you have to do with her in
Bloomsbury? A. Nothing at all, just ate at the place.

Q. Were you on good terms? Frequently see her?
A. Yes.

Q. What have you to say as to whether she could
read or write or not? A. She told me herself that she
could neither read nor write.

Cross examination by Mr. Able:

Q. You knew she could write her signature? A. I
never knew it; never saw it.

JOHN W. CREVELING recalled for caveator.

Further direct examination by Mr. Gebhardt:

Q. I show you what purliorts to be Mrs. Kate Able’s
last will and ask you whether or not in your judgment
the signature to that will is in her handwriting (hand-
ing witness paper)? A. It don’t look like it to me.

Q. Well, in your opinion, is it her signature, in
your opinion? A. T should say mno.

Cross examination by Mr. Able:

Q. You have had other signatures presented to you
when you said it wasn’t her signature and refused to
pay out the money? A. Yes, sir.

Q. You would aet on this signature the same as
on those? A. Yes, sir.

Q. Your experience has been that she frequently
has written her signature in a manner which indicated
to your mind that she hadn’t written them? A. .Yf‘S-

Q. Which afterward turned out to be genuine!

40 A. T don’t think so.
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Q. Signatures which have been presented to you
on checks and which you say you have refused to
recognize before now, has the money been paid on
those signatures afterwards? A, I think so.

Q. Explain to the jury, Mr. Creveling, wherein the
difference lies between the signature to the will and
the signature which you deem to be the true one and
have introduced as a standard? A. The first letter,
capital ““K,’” should bear a mark on the downward
stroke of the curve which it is hard to conceive in the
first letter to the purported will. The ‘“a”’ itself, as
far as I can tell, don’t bear the downward stroke to
tell the difference between o and a. There is a little
interpolation in the will, purported will; between the
““a’’ and ‘‘t”’ that ig foreign. There don’t seem to be
any necessity for it. The “‘t’’ is crossed at the top
and not in the middle, and the ““e”” looks all right.
The capital A in Able is a blur, signifying no letter at
all, as near as I can make out. The ““b’’ ig cut off at
the bottom in the same style. The ¢‘1’? possibly run
under the seal, I couldn’t tell. The last letter ‘“‘e’’
is hardly in shape, according to the standard seen in
our deposit book,

Q. You have seen signatures which differed in both
Christian and sur-name ; could you state wherein those
signatures differed from the signatures on the will?
A. There is no other place where she has written it.

Q. What indicated in your mind in the other cases
You gave here that her signature was irregular? Do
You always find this curve (indicating) in her sig-
hature? A. I think so.

Q. In the letter “K?’’ A. T think so.

Q. Always? A. Always.

Q. That letter ““a,”” do you always find it made uni-

formily in a1 the signatures you have seen? A. 1
didn’t say go.

Q. There is some lack of uniformity in the ‘g9
A. Yes, sir.

10
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Q. How about the #4117+ A. The -9t is off the
slant, according to her signature in our deposit book.

Q. Anything else the matter with the AN T
The cross in the purported will is at the top and in the
other place it is as it should be, one-third the way
down.

Q. How about the ‘‘e?’”’ A. That ought to pass
muster.

Q. That is made almost exactly alike. Have you
ever seen her signature wherein the e was nearer ex-
actly alike? A. I think I have seen her signature
where the e was left off.

Q. Now the ¢“A ;" what have you to say about the
««A9" A, That don’t seem to be any letter at all.

Q. The “b’’ and the ¢‘1”’ are the same way? A.
The ‘‘b’’ is the same way. The ‘17> T didn’t see.

Q. The ‘‘e’’ is off A. A little.

Q. Have you any checks with the signatures of this
woman still in your bank? A. No; I think the last
we had we delivered you?

Q. Me personally? A. Or your administrator.

Q. Did you notice any hesitancy in the writing of
this signature here? A. You would naturally expect
it? ;

Q. Did you notice any? A. What would you call
¢‘hesitaney’’ in writing?

Q. Well, hesitancy means there is a tremor Some-
times, or hesitancy. A. That is recognizable.

Q. You recognize that? A. It is recognizable.

Q. Do you recognize anything in the slant of the
last letters? A. They all seem to be off slant.

Q. A little? A. Yes, sir.

Q. In your experience with signatures have you
ever noticed that it makes any difference in a person’s
handwriting, particularly a person’s handwriting who
is not accustomed to write her signature daily, as to
where they lay the paper when they sign anything?

40 A. A very great difference.
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Q. It makes a difference in the slant whether they
were standing up or leaning over? A. It certainly
would.

Q. It is possible that the signature would have
that slant if the writer had occupied different posi-
tions at the time she wrote them? A. Tt is' possible,
I admit that.- It is probable,

Q. Isn’t that a feature of signature that the slant
differs with the position of the person writing them?
A. That is true.

Q. In this case, if in a different position and being
a person unable to write anything but her name,
wouldn’t it make any difference? A. T would make it
that strong.

Q. How strong would you make it? A. I will say
if she wrote that she was at a different angle entirely
and must have been under an emotional state of mind,

Q. Is there a decided tremor in the signature?
A. Considerably so.

Q. How old is the woman? A. You say about
Sixty—

Q. No, I didn’t say it. A. It is the inference then,
that she is over sixty.

Q. How long had yYou known her? A. About
thirty-five years.

Q. What was the age of the woman who wrote
here? A. Thirty-five.

Q. That would make her, approximately— A,
Seventy.

Q. Then, the signature you are using for a standard
Was written at about what age? A. Well, it is hard
to tell, Mr, Able, when you come to look over the sig-
natures in that signature book. It is written with blue

pencil. Tt ig g question how long blue pencils have
been-in yge.

Q. You know how long she has been dealing with
your bank? A. She may not have put it in at the

time ¢ha ¢emmenced dealing with the bank. If I could 40
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look over the books of record I could tell about the
time. Looking at this book I couldn’t tell.

Q. There are a number of signatures appearing
after her’s? A. Yes.

Q. That might give you an idea of the age by re-
ferring to the signatures that appear after her’s. A. 1
can, 1 suppose, approximately.

Q. Give it approximately. A. I will say twenty-
five years. I don’t think blue pencils have been in use
longer than that.

Q. Then it was written twenty-five years ago, when
she was forty-five years of age? A. Yes, sir.

Q. Then, that tremor which you say is in that sig-
nature—or that hesitaney in writing, if T might so term
it, might be occasioned by age? A. Yes, it might be;
the first word there is not.

Q. The first word or letter? A. The first word
«“Kate’’ is very free from tremor. It is a steady
stroke. Most people write—

Q. You wouldn’t hesitate to say it is a forgery!
A. It don’t look right to me.

Q. Mr. Creveling, I show you another signature
(handing witness paper), referring particularly to the
word ‘‘Kate;’’ how much of a difference do you find
in that instance and the instance before you in the will
in the word ‘‘Kate?”” A. There seems to be quite
some similarity.

Q. Has it got the erook in the sy AL No.

@):*/Then; *yoU = say Ly OU W ELE mistaken when you
say the crook always appears in the K if that is a true
signature which I am showing you? A. It don’t ap-
pear, Mr. Able, that is right.

Q. Then, would you say, if that is a true signature
you are now comparing, that you were mistaken when
you said the crook in the letter K always occurred?

Mr. Gebhardt: I object unless he shows that that
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Is a genuine signature of Kate Able; I object to that
cross-examination.

The Court: Objection overruled.
(Caveator’s exception.)

The Cowrt: The question amounts to nothing if
afterwards it is shown it is not the true signature.

Mr. Able: I might state here, we didn’t come pre-
pared for this, but I happened to have that with me.

Witness: Then I would say I was mistaken in
saying that the K always had a crook in the second
downward stroke.

Q. What would you have to say about the letter
“a’’ in the word ‘‘Kate,”” assuming that is a true sig-
nature. If it is not, of course, your answers are not to
be considered. A. The ‘“a’’ don’t look natural to me.

Q. In which signature? A. In the last one shown.

Q. What would your opinion be then about the
validity of that signature? A. I would hate to ae-
cept it.

Q. You would pronounce that spurious the same
as this one? A. Yes.

Mr. Able: We would like, if your Honor please,
to have the right of further cross examination of this
witness when we have an opportunity to obtain other
specimens of her handwriting.

The Court: If the witness is in court when you
desire to cross examine you may do so.

Mr. Able: May we mark that for identification?

(Same is marked Pro. Ex. 2, for iden.)
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Mabel Cook—Direct
William R. Sutphen—Direct

MABEL COOK sworn on behalf of caveator.

Direct examination by Mr. Gebhardt:

Q. Where do you live, Mrs. Cook? A. Plainfield.
Q. Did you know Mrs. Kate Able in her lifetime?
10 A. I have met Mrs. Able three times.

Q. When was the last time you talked with or saw
her? A. April, 1911,

Q. Did she in the conversation say anything to you
about how she was going to leave her property? A.
Well, in speaking about the house in which I live,
speaking about the property brought it about; she
said she wasn’t feeling very well, and would like to
get things fixed up. She desired us to buy the place
in which we lived. T said, “No.”” She said she didn’t
feel well and ‘I want my property all settled up, be-
cause I am not feeling well. She also said she had
a strong desire of leaving the property in which she
lived to the daughter, Mr. Able.

Q. Daughter of Mr. Edwin Able? A. Yes, sir.

Q. This was in April, 1911? A. This was in April.

Mr. Able: No cross examination.
I was correct in getting the date as April, 19117
The Court: Yes.

WILLIAM R. SUTPHEN, sworn on behalf of
caveator.

Direct examination by Mr. Gebhardt:

Q. Mr. Sutphen, what is your business? A. \\'h,\',‘
I am a justice of the peace, notary and recorder of
Somerville. ‘
Q. Notary public and so on? A. Yes, sir; commis-
40 sioner of deeds.
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Q. Did you go with Dr. Gutmann to see.Mr. Charles
W. Leigh at Hackettstown one day last week? A.
Yes, sir.

Q. About what was done at the signing of the al-
leged will? A. Yes, sir.

Q. Did you talk to him yourself about it? A. I
did.

Q. Who went with you. A. Dr. Gutmann.

Q. I call your attention to a statement (passing wit-
ness paper), and ask you if you have ever seen that
statement before, that writing? A, Yes, I have,

Q. Where did you see it? A. At Hackettstown, at
the hotel where Mr. Leigh was stopping.

Q. Did Mr. Leigh read this over in your presence?
A. He did.

Q. What did he say about it?

Mr. Herr: We object, Mr. Leigh has not been
asked the question presented to this witness, There
is no ground for contradicting this witness. Ask him
if he said certain things.

The Court: He said he was present.

Q. What did Mr. Leigh say about the contents of
that?

Mr. Herr: We object to that. He may testify as
to what was said if he is asked the same question as
Mr. Leigh.

Mr. Gebhardt: Mr, Leigh, read this over.

The Court: Overrule the objection.

Proponent’s counsel pray an exception to this ruling
of the Court.
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Exception allowed and the same is signed and sealed
accordingly.
Cireuit Court Judge.

A. He stated those facts. He read it over and
stated it was all so.

Q. And in that conversation what did he say with
reference as to whether or not anything was said about
what that paper was? A. No; I asked him, he stated
that was all so. I asked him to sign it, make an affi-
davit of it. He said, no, but it was so. Those were
all faets.

Q. Just read that statement?

Mr. Herr: That is objected to.
The Court: I will sustain the objection.

Read it to himself, not to the jury.

Mr. Gebhardt: Yes, to the jury.

The Court: Sustain the objection.

(Exception to caveator.)

Witness: In addition to this Mr. Leigh, Mr. Gut-
2) man and myself talked about the case.

Q. What did he say?

Mr. Herr: Unless it was something M. Leigh’s
attention was called to we objeect

The Court: Sustain the objection.

Q. In that conversation did Mr. Leigh say that at
40 the signing of this will, or this paper, that nothing
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was said whatever about its being a will?. A. He did

Mr. Herr: I don’t remember that question, it may
have been asked.

The Court: No objection has been made.

Mr. Herr: The only objection is that question was 10
not asked of the witness, Mr. Leigh, when on the stand.

The Court: Objection sustained.
(Exception to caveator.)
Cross examination by Mr. Able:

Q. What is your business? -A. Justice of the peace,
recorder, commissioner of deeds, and so on? 20
Q. Justice of the peace, coroner and so on? A. I

didn’t say coroner?
Q. I thought you said coroner? A. Notary, I said.

Q. You went with Dr, Gutmann to Hackettstown ?
A T did.

Q. What was your purpose in going to Hacketts-
town? A. The Doector asked me to go along.

Q. Did he tell you what he wanted you to go for?
A. Yes.

Q. What did he tell you? A. He wanted to talk 80
with a witnesg up there and wanted me to hear what
was said.

Q. Did you have an appointment with the witness

before you went there? A. I did not. I don’t know
if he did.

Q. You went along to listen? A. T did.

Q. You were taken along because, T suppose, you
Were a subscriber? A. No.

Q. You don’t draw deeds? A. Yes.

Q. You are a commissioner? A. Yes.
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Q. You take acknowledgements and draw deeds,
don’t you? A. I have drawn deeds, I don’t make a
business of it; I send them to a lawyer.

Q. Your only purpose was to listen? A. Yes.

Q. You were listening? A. I was.

Q. When you asked this man to take his affidavit
to a paper which you said you had there you weren i
listening then? A. Certainly I was listening. He read
it over first.

Q. You weren’t listening when you asked him to
take his affidavit to it? A. Yes.

Q. Who made that inquiry? A. What is that?

Q. The statement; whether or not he would sign
that statement? A. I think the Doctor spoke about it.

Q. He refused? A. He did. He said he wouldn’t
sign any paper.

(. What other conversation was there between Mr.
Leigh, Dr. Gutman and yourself while you were all
three present? A. In what way?

Q. Anything outside of his being a witness of Kate
Able’s. Was any suggestions made to Mr. Leigh that
it would be to his interest to sign such a paper? A.
No, sir.

Q. Was there any—? A. No, sir.

Q. What was said? A. Why simply asked if he
wanted to make such a statement. He said, no, he
wouldn’t make any statement. We didn’t insist on it.
That is.all there is to it.

Mr. Gebhardt: I offer the writing in evidence.

Mr. Able: T wish to ask one more question.

Q. Were you paid for your services going up to see
this man? A. I was, yes, sir.
Q. Who paid you? A. Dr. Gutmann.
Q. Husband of the caveator in this case? A. Yes,
40 sir.
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Mr. Gebhardt: I offer the paper in evidence.
Mr. Herr: It is objected to.

Mr. Gebhardt: It is admissible, your Honor, al-
though not signed, in just the same way. It was read
over by the witness, Mr. Leigh, and directly contradicts
his testimony as given on the witness stand this morn-
ing as to what occurred at the signing of the will.
Now, he read it over; he said this morning, that is all
true just as it reads there. We want to show this jury
just what it is either by reading it over to the jury
or having this come before them just as it is there and
letting them read it themselves. I offered to read it
awhile ago and they objected. Your Honor seemed to
rule against me.

The Court: I do not think it should be read, you
may be entitled to offer it in evidence. Mr. Herr, what
have you to say about that?

Mr. Herr: Here is a statement, not made on the
witness stand, but made by someone else in his pres-
ence and read over by him. If the witness made it
himself it would be in the character of evidence, but
it couldn’t make evidence if read over and assented to
in the presence of someone else. He refused to sign it.
They propose, in effect, to put an oral statement in
evidence, because it is a written statement of what
was said by the witness was what occurred. Of course,
they can say what he said on that occasion, provided
they call his attention to what was said. They can’t
offer in evidence whatever may be put down as what
it was he said on that occasion.

The Court: I think ordinarily you are right.

Mr. Herr: They are introducing a written state-
ment of someone who was present at the time, instead 40
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of the verbal statement of the witness. If the witness
had sworn to the statement at that time I do not think
it should have any more consideration than now, be-
cause he was not cross examined.

The Court: I am inclined to admit the paper as
the witness stated that he had read the statement at
the time it was made and he admitted that the facts
were true. He read the paper in court and I am in-
clined to admit it for the purpose of showing what he
here admitted he said to Dr. Gutmann at that time. The
paper will be admitted.

Proponent’s counsel prays an exception to this rul-
ing of the Court.

Exception allowed; and the same is signed and
sealed accordingly.

(Same is marked Cav. Ex. 1.)

HAMILTON GUTMANN, sworn on behalf of cavea-
tor.

Direct examination by Mr. Gebhardt:

Q. Doctor, are you the husband of Phebe Gutmann?
Al am.

Q. She is the sister of whom? A. Edwin Able.

Q. Where did Mrs. Able reside for some years be-
fore her death? A. Just prior to her death she lived
at Clinton. Two years prior to her death she resided
in Plainfield.

Q- Whereabouts? A. On West Front street.

Q. Did she live with you or alone? A. She lived
with me, I think probably half a year.

Q. During the last gickness of Mrs. Able were you

40 at the hotel where she was? A. Yes, Sir.
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Q. Did you have any conversation with Edwin Able
at that time in or near her bedroom? A. Well, just
entering her bedroom on the evening we called to see
Mrs. Able he acquainted me with the fact that probably
Mrs. Able wouldn’t recognize her daughter, due to
the fact that she had a very bitter feeling against her.
I'looked up with a little surprise

Q. Who said this? A. Edwin Able. We were then
admitted to the room to see his mother, Mrs. Able.
He spoke to his mother. She was in what I would con-
sider—well, we would call it—she was sleeping, you
had to get her roused to recognize anyone, and that
would only be for a second. He called attention to the
fact ‘‘Phebe is here.”” He said, ‘“‘Mamma, do you know
Phebe?’” She said, “Yes.”” He said, ‘““Here is Doec.”’
“Yes.”” That is about all was said. We sat down in
the room.  After that I heard him caution Mrs. Gut-
mann not to speak to mother; she was very, very sick,
and he didn’t want her to speak at all. In fact, she
didn’t at the time, in my presence.

Q. Did you go to Mr. Charles W. Leigh, one of the
signers of this document, at Hackettstown? If S0,
when; about when? A. I think the first time was
about two weeks ago, and the second time was just
after Labor Day; I think it was Tuesday.

Q. Do you remember the conversation you had with
him as to the making or signing of this paper? A. In
a measure, yes, sir.

Q. In a measure? A. We talked about different
topies, particularly about the signing of that paper, I
remember that,

Q. Now, what did he say as to what was said about
this paper at the time it was signed by him and by
Alr. Thompson and Mrs. Able? A. Why, he said about
a few days before he signed—

Q. Wait a minute. I withdraw that question. Who

drew this paper (handing witness paper)? A. I drew
that,
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Q. How did you some to draw that? A. From
statements Mr. Leigh gave to me.

Q. Was it drawn before or after he gave you the
statements? A. It was drawn while he was speaking
to me.

Q. You took it down while he was speaking to you?
A. Yes, sir.

Q. After he was through what did you do? A. Par-
don me. You notice the other paper is three inches

longer on this end. I started the statement on that

end. I had the statement down and recopied it at the
upper end of the paper after. The present statement
was taken down in his presence and the latter part
of this statement taken in his presence, a few lines
were filled in while Mr. Leigh went to the station to
see some gentlemen. I didn’t read the statement then.

Q. What did you do after you had finally written as
you have it here? A. T read it aloud to him. I handed
it to him and asked him to read it. He admitted that
was about the nature of the conversation and things
that had taken place at the time of the signing of this
paper, or will.

Q. Just give the Court and jury some idea of how
much you have seen of Mrs. Able in the last ten years.
Were you at Bloomsbury when she was there? A. Oh
yes; I have known her probably eighteen years, and
in that length of time all but four years and a half—
T was going to say all but four years and a half was
spent in her presence—l am speaking, barring the time
she moved to Clinten, that was the last year of her
death. I was more or less about where she was, oF
she about me.

Q. Did you do any kind of business with her or
for her? A. No, I didn’t do any business for her.

Q. How many times, Doctor, have you seen her
Al Qeveral,

signature since you have known her?
probably fifty times.
Q. Were you or were you not familiar

with her
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signature? A. I was familiar with her signature.

Q. Have you examined this signature to this paper
(handing witness paper)? A. Yes, sir.

Mr. Herr: I objeet to this testifying that he was
familiar with her signature unless he has seen her
write.

Q. How often, Doctor, have you seen Mrs. Able
write her name? A. That is the only thing I saw
her write, her name. Probably fifty times, maybe
one hundred, as far as I know. I can’t recall exactly
in the course of eighteen years.

Q. You say she lived with you months at a time?
A. Five or six months about four years ago, I think
—four years and a half, something like that.

Q. Have you examined the signature to that paper?

A. Yes sir.

Q. How many times? A. Yesterday was the first
I saw it.

Q. What have you to say as to whether it is her
signature or not. A. It doesn’t look like her signa-
ture to me.

Q. What is your opinion about it? A. I would
not call it her signature.

Q. Do you know for some years prior to your
mother-in-law’s death how she felt toward your wife?

Mr. Herr: That I object to.
The Court: T suppose you better specify her,

Q. As expressed by Mrs. Able herself, what did

she say about her feelings toward her daughter, your
wife! A, Never expressed herself in any way par-
ticular about her daughter: always seemed satisfied
with conditions as they were.

QI am referring tq her feelings, whether kind
or unkind toward her? A. Kind toward her. Always
tame to her with all her troubles.
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Mr. Herr: I object to that and ask that it be
stricken out.

The Court: Yes, I think we are judges of that
rather than himself.

Q. Whatever would you say of the feelings that
she had toward your wife? A. Well, visits at our
home while she lived in Plainfield.

Q. Is that all you have to say, Doctor, about the
relations between Mrs. Able and your wife? A. No
more than she was frequently at our house while living
in Plainfield. It was a common occurrence to come
every day, almost daily.

Q. Can’t you state whether her manner toward
Phebe was hateful or spiteful, or affectionate! A.
Affectionate.

Mr. Herr: Objected to as leading. I ask that
it be stricken out.

The Court: It may be stricken cut.
Q. Is that all you can tell us a'bout the feeling

between your wife and mother-in-law? A. Always
good feeling between my wife and mother-in-law.

Mr. Herr: I object to that. The circumstances
should be stated.

The Court: Yes.
Q. (By the Court.) Was there any evidence of

feeling toward your wife? A. 1 saw no indication
except pleasant relations, as it always existed.

Q. Did you have a conversation with Edwin Able
40 after your mother-in-law’s funeral or after her death,
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with reference to the making pf a will? A. Yes.
The day following the burial, on a Sunday.

Q. Where were you? A. In the hotel. In the
back part of the parlor,

Q. Whose hotel? A. Mr. Able’s hotel.

Q. What did he say about the time when the al-
leged will was made? A. He said, Mamma made a
will and willed everything to him. I asked him
then ““When did she make this will?””  He said, ‘“Just

a few days ago.” I said ““What do you mean? A
. t=1 b .

few days before your mother was taken sick and
died?”” He said, ‘A couple of days ago.”” T said to
him, ‘‘Before she taken sick and died; the last sick-
ness just before she died?”’ He said, “Yes.”” I asked
him_three times to get a definite answer,

Q. Who was present? A. No one but Mrs. Gut-
mann, my wife.

Q. When did she die? A. I think it was the 12th
of April.

Q. Do you know when she was taken sick? A,
On a Sunday, three days prior to her death.

Q. When you got there what condition was she in?
A. What we consider practically a comatose condition.
She was sleeping all the time. Oceassionally she would
arouse and look about and go back to a comatose con-
dition again.

Q. What did you mean by ‘‘Comatose?’” A.
Sleeping condition—well, wasn’t conscious of her sur-
roundings all the time—practically sleeping all the
time. You could wake her by calling her name and
she would rouse and look at you and give you an
answer, but it took her a long time to put sentences to-
gether; one word, then a pause.

Q. What did you say to Mr. Able as to how he knew
about the wil] having been written? A. T asked him,
“How do you know?”” My wife, 1 remember, asked
him in my presence how he knew Mamma had a will?

40
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He said, ““She wanted, to make a will; I called Harry
up on the phone,’” his counsel—

Q. Mr. Able here, the lawyer? AzwYesysira <oAnd
Harry was asked if he couldn’t come over to make
Mamma’s will. He wrote a will and sent it over
to Mamma to be signed and we sent it back.”” Then
Mrs. Gutman asked him, “‘Ed,”’ she said, ““How do
you know what Mamma wanted in this will?’’ He says,
T don’t know; I den’t know; I don’t know;’’ took his
head up, ‘I don’t know.”’

Cross examination by Mr. Herr.

Q. How long have you been married to the caveator,
Doctor? A. About eighteen years.

Q At the time you were first married where did
you live? A. Bloomsbury.

Q. And practiced your profession there? A. No,
sir—I lived in Asbury.

Q. That is in the vicinity of Bloomsbury? A. Yes,
sir.

Q. And did you practice in the vicinity of Blooms-
bury? A. Yes sir.

Q. How long did you live in Plainfield? A. About
five years.

Q. During that five years how often did Mrs. Able
visit you? A. I would say while she was living there
— T am not at home during the day, but used to hear
my wife speak of her being there almost every day.

Q. Never mind what your wife said. A. Night-
time was the time I was at home—that is only twice
a week.

Q. How often did you see her there—approximate-
ly?—A. I would imagine once in five or six weeks.

Q. You were away from home during the whole of
the week? A. Yes, sir. In town frequently.

Q. You practiced formerly in Lebanon and aro}md

40 there? A. Yes, sir.
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Q. And you were at your residence in Plainfield
very seldom? A. Came home, yes.

Q. Of whom did your family consist? A. Mr. Ball,
my wife and myself.

Q. Who is Mr. Ball? A. A gentleman living with
us.

Q. How long did Mr. Ball live with you? A. About
SIX years.

Q. Lived with you before you went to Plainfield?
A. Well, T couldn’t say he did. He was at. our place
a while a short time before, a few weeks.

Q. When you lived where? A. Bloomsbury.

Q. And continued to reside there ever since? A,
Yes, sir.

Q. Or rather with your wife, during your absence?
A. Yes sir. During that time I had other people
living with me. Mrs. Phillips lived with me one
whole winter, and last winter my brother lived with me
three months.

Q. Mr. Ball lived with you the whole six years,
continuously ? A, Yes, sir.

Q. Is he employed by you or your wife? A. No,
sir,

Q. What did he do? A, He is employed in New
York,

Q. How much of his time is spent in New York,
if you know? A. Going to and fro and the time there,
twelve or thirteen hours.

Q. He is home every night? A. Not at the pres-
ent time,

Q. Up to the time of your mother-in-law’s death?
A. Yes, sir.

Q. Now, Doctor, when was your mother-in-law there

last, at your home? A. I couldn’t answer that ques-
tion,

Q. As near as you can tell? A. I think she was
there within two years or a year or two.
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Q. As a matter of fact had she been there within
two years before her death? A. I don’t know that.

Q. You don’t know whether she had or not? A.
I don’t know she had.

Q. You don’t know she had not? A. I don’t
know.

Q. Did you hear from your wife that she had
been there two years previous to her death? A. I
don’t recall she said anything at all? If I could ask
her that question, how long Mrs. Able had been in
Clinton the last time, I could answer more intelligently.

Q. Two years last April is the time she went back
to Clinton? A. I knew she was there just before she
went away.

Q. And after that? A. I have no recollection.

Q. No recollection of her being there? A. No.

Q. On the last occasion she was there have you
heard of any trouble? A. No.

Q.—between your wife and mother-in-law? A. No,
SIT.

Q. Hadn’t you heard that she got angry with your
wife and left in a passion? A. No, sir.

Q. Did you ever hear her speak of there being a
suit between her and Mr. Ball for failing to pay com-
missions on real estate? A. Yes, sir.

Q. Did you hear that she claimed your wife in-
veigled her down there for the purpose of being sued.
A. No, sir.

Q. Have you heard that your wife sent for her to
come down and when she got there she was served with
a summons by either Mr. Ball or your wife? ATt
happened this way—Mrs. Able claimed my wife had
her come down for the purpose of having Mr. Ball
serve papers on her.

Q. Who did you hear that from? A.1 think, my
wife.

= 2 il ledee,
Q. She has never been there, to youl knowledgt
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since that oceasion? A. Don’t think S0, never heard
tell of it.

Q. You knew from your wife Mrs. Able blamed
your wife for inveigling her to Plainfield for the pur-
pose of being sued? A. I heard she told Mamma was
complaining about Mr. Ball serving papers on her.
That is all T heard.

Q. From that time to just previous to Mrs. Able’s
death, when you went up there, had you seen Mrs.
Able?  A. T had not, but my wife had.

Q. You did not? A. No, sir.

Q. You have no personal knowledge of the relations
existing between your wife and Mrs. Able between that
time and the time of her death and your visit there? A.
How did you date that?

Q. I understand you to say Mrs. Able hadn’t been
to your house from the time Mr. Able moved to the
hotel at Clinton? A. Yes.

Q. Previous to that is about two years?

Mr. Gebhardt: Only one year.

Q. One year. During that time you never saw her?
A. I have no recollection; I don’t remember seeing her.

Q. During the year previous to that how often
Was she at your place to your knowledge?. A. I
couldn’t answer that.

Q. Did you see her during the year previous to the
time Edwin Able moved back to the hotel? A. A
year previous to the time Mr. Able moved back to
the hotel? I saw her frequently that year. That year
she lived in Plainfield.

Q. Where did she live before she moved to the
hotel? A. Lived in Plainfield.

Q. Where did she live? A. Opposite me. She lived
at 930 and T lived at 933,

Q. When was that? A. April.
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Q. Two years ago in April—a year before she died?
A. Quite some time before she died.

Q. Who sent for you and your wife to come to
Clinton to see Mrs. Able? A. My wife tells me, Mr.
Able.

Q. Now, at the time you got there, Doctor, how
long had she been sick? A. She was taken sick Sun-
day; we got there Monday or Tuesday evening, 1 am
not positive. It is the last train comes up the road.

Q. Do you know how long you had been sent for
before you went? A. My wife tells me she was just
called ten minutes before the other train, which didn’t
allow time to get to the station and cateh the train;
ten or twenty minutes.

Q. When did you obtain the information? A.
Sometime between that and six o’clock.

Q. Did you accompany your wife? A. Idid.

Q. Did you meet her at Somerville, or both leave
Plainfield at the same time? A. At Somerville.

Q. You went up on the same train? A. Yes.

Q. Mrs. Able was not in a condition te commun-
jcate anything when you got there? A. She could
talk then, possibly, five, three, or two minutes.

Q. Not connectedly? A. Not connected.

Q. How long before she died after your arrival?
A. T wasn’t there when she died. T think, thirty-six
hours.

Q. During that time she remained in a comatose
condition? A. She would wake up at times and call
for something and go back to sleep.

Q. Not connected thoughts? A. She seemed to be
conscious of what she was saying. When she woke

up she was conscious of what we were saying, and
recognized us. Didn’t carry on a conversation.

Q. Doctor, how did you come to g0 to Hacketts-
town to see Mr. Leigh, one of the witnesses of the
will? A. T understood he was there.
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Q. Who did you understand from? A. I think one
of my counsel told me.

Q. He was at Hackettstown? A. Yes.

Q. And advised you to go to see him? A. Didn’t
advise, merely told me Mr, Leigh lives in Hacketts-
town.

Q. Who made the suggestion that you go to see
him? A. Suggested it myself. 1 was waiting for an
opportunity to find him. He was away from Clinton.

Q. Did you know Mr., Leigh lived in Hackettstown?
A. No, he lives in Clinton.

Q. Had you seen him previous to the trip you
made to Hackettstown? A. Only Sunday. The last
time I saw him was the Sunday after Mrs. Able’s
burial.  Sunday in the Union Hotel at Clinton.

Q. On Labor Day you went to Hackettstown to see
him? Yes. I went to see him before that.

Q. Where did you go? A. To Hackettstown.

Q. When was that? A. A week before on a Fri-
day. T think it was Friday, August 31.

Q. You had seen him at Hackettstown on that oc-
casion? A. Yes, sir.

Q. Was anything said about the will then? A. That
Was my purpose of going there.

Q. Who suggested that visit? A. That was my in-
tention I said from the start.

Q. Both visits were suggested by counsel? A. No.
The second one was to see if I couldn’t get his signa-
ture. I figured if I could get his signature it would
make it more binding.

Q. Did you make any statement on the first inter-
view? A. Yes. I showed it to him; I also read it.
The second time My, Sutphen read it.

Q. Where is the statement he made on the first oc-
casion? A, That little portion I explained was torn
off. It was all recopied the first time I was there and

the rest filled in while he was going to the post-office,
Or station, to meet a man. After he came back I 40
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asked for his signature; I think I asked before,
too. After he came back he said ‘‘No, sir, Doc. I
couldn’t fix my signature under no consideration. Ask
me anything on that statement and my answer will be
in acecordance with it.”’ He said, ‘‘As far as I know;
that is everything that took place while I was there.”’

Q. Did you ask any other questions as to what took
place? A. I don’t know if T did.

Q. Had you been instructed what questions to ask
him? A. I had an outline on the bottom. He was
there and I said I would go to see him. If think it
any benefit, if you go there you might ask him those
questions.

Q. That was before the first interview? A. That
was at the time of the first interview.

Q. Who suggested that? A. My counsel.

Q. Where .are those questions?

Mr. Gebhardt: On the back of the paper.

Q. Doctor, did you go to Mr. Leigh’s? A. Yes, sir.

Q. T mean Mr. Thompson’s? A. Oh, no.

Q. Why didn’t you go to see Mr. Thompson as well
as Mr. Leigh? A.I am not acquainted with M.
Thompson.

Q. You are acquainted with Mr. Leigh? A. Yes,
sir. I have known him for years. _

Q. Did he know you were coming the first oceasion?
A. No, sir.

Q. Did you know you were coming the second oc-
casion? A. No sir.

Q. From whom did you find out he was in Hack-
ettstown on the first oecasion or the second occasion?
A. Himself. Iasked him in at the time in a general way.
I think he made the remark at the supper table, ‘I
am going to finish at Clinton by Labor Day and am go0-
ing to Little Washington.”” The second time I saw
him he said, “‘I am going to Phillipsburg, Phillipsburg
and Easton—

40 Q. That is not answering my question. How did
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you receive the information he was in Hackettstown
on the first occasion you saw him? A. From my
counsel.

Q. Senator Gebhardt? A. He told me he was in
Hackettstown.

Q. How did Senator Gebhardt communicate with
you? A. I couldn’t just say.

Q. Did he communicate with you at all? A. Yes.

Q. You couldn’t say how Senator Gebhardt com-
municated with_ you? A. I can’t recall how he com-
municated, whether directly with me or whether he
had written me in reference to that, now. That I don’t
recall. Nevertheless I was informed through him,
what way I couldn’t answer the question at the present
time,

Q. Do you know whether he had an interview with
Mr. Leigh before you saw him? A. 1 know nothing
about that whatever.

Q. Did you go alone the first time? A. Oh, no.

Q. Who went with you? A. My wife.

Q. Anybody else? A. The man that drove the car.

Q. They didn’t hear any part of the first conversa-
tion? A. Oh, no, neither one.

Q. What was the first thing you' said to Mr. Leigh
when you got there? A. He spoke to me.

Q. What did he say? A. He said, ‘““Hello Doc.
What are you doing here?”’ I said, “‘You are just the
man I am looking for.”’

Q. Where was he? A. Sitting right on the hotel.

Q. Which hotel? A. Going up on the right hand
side; a long hotel.

Q. Just as you turn in the road that goes to Norton?
A. Yes.

Q. The road that goes to Norton or to Allamuchy?

A T can’t answer that. I know it is a slate-colored
hotel,

Q. Anyway that is where you saw him? A. Yes,
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in the reading room. He was sitting close to the win-
dow. He and some other gentlemen.

Q. Where did you hold the interview in regard to
witnessing the will? What took place at the time the
will was witnessed? A. Upstairs, you might call it
the parlor.

Q. Was anybody there beside you and your wife?
10 A. Nobody else.

Q. That statement you took in writing? "A. Yes,
sir. A portion of it. Then we went on the front
porech. There was a marble-topped table, an old fash-
ioned marble-topped table. I recopied it from the orig-
inal statement.

Q. I am talking about the first interview? A. That
was in the house, in the parlor.

Q. How long a paper did you draw the first inter-
view? A. That is the first interview there. That is

20 the first and second. The same interview.

Q. How much of this did you draw the first time
and how much the second? A. Drew it the first.

Q. Alltofat? —Av Yes,

Q. Part of it was there the first time? A. When
he went to the post-office I recopied it there, a portion
of it.

Q. How much did you draw before he went away?
A. Three or four lines.

Q. Did you finish the rest before he got back? A.

39 No, I wrote along as he was talking. I usually write

a better hand. I was in a hurry to get it all down

there.

Q. Now, Dr. Gutmann, didn’t he tell you at that
interview that Mrs. Able had sent him down to have
Mr. Thompson witness the will, together with himself?
‘A. Yes, sir.

Q. Didn’t he tell you that when Mr. Thompson
came they went together into the parlor? A. Yes, siI.

Q. And that Mrs. Able came down while they were

40
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there? A. Mrs. Able, he said, wasn’t there at the time.

He called for her.

Q. Didn’t he tell you Mrs. Able had her will in her

hand when she came down? A. No, sir.

Q. Didn’t he say she had a paper in her hand? A.
Yes.

Q. Did he say that Mr., Thompson asked her if that
was her will? A. No, sir.

Q. Didn’t he tell you that Mr. Thompson had said
to her he had come there at the request of Mr. Leigh
for the purpose of witnessing her will? A. I don’t
know.

Q. What did he say about that? A. Nothing was
said about this paper being a will at all. Not one
word. :

Q. Didn’t he say that Mr. Thompson said to her
that Mr. Leigh had told him that Mrs. Able wanted
him to come there and witness her will ? A. No, sir.

Q. What did he say in regard to what occurred be-
tween Mrs. Able and Mr. Thompson after she came
down? A. The conversation was like this: ‘I went
in the hotel about eight o’clock at night. Mrs. Able
Wwas not in. He called for her and she came in the
room with this paper in her hand. She laid it on
the table and she signed it.  Then Mr. Thompson
signed it.”” In the meantime there was talk—some
conversation going on between Mrs. Able and Mr.
Thompson that Mr. Leigh- didn’t recall. “‘I didn’t
hear what was spoken of ; what the conversation was.
Some little talk, ‘How do you do,” the time of day.
When she sat down to sign the paper nothing was said
about it being her will?

Q. I am talking of before she sat down? A. No
mention then,

Q. Didn’t Mr, Leigh say he couldn’t recall then
what was said? He couldn’t recollect some of the

things saiq? A, 1 don’t remember anything to that
effect,

10
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Q. Did you ask him what was said when Mrs. Able
came down? A. No sir.

Q. Didn’t ask him about that at all? Do you recall
what he said occurred after Mrs. Able came down? A,
I don’t know of anything particular that was said then.
No more than she walked over to the table and sat
down and signed the paper. Mr. Leigh tells me Mrs.
Able and Mr. Thompson held a conversation. He
didn’t say what it was.

Q. Weren’t Mr. Leigh and Mr. Thompson and Mrs
Able all together at the time the will was signed? A.
All sitting at the table.

Q. And from the time Mrs. Able came in the room
up to the time the will was signed they were all to-
gether there? A. Sitting around the table. He pulled
himself around the table and signed the will.

Q. Why didn’t you put it in the statement just
as he told it to you? A. What is that?

Q. Why didn’t you put his statements in this state-
ment just as Mr. Leigh told it to you on that day!
A. Ttis. ;

Q. No, it isn’t put in? A. As far as possible.

Q. As far as the conversation with Mr. Thompson
before the will was signed? A. I don’t know any of
the conversation between Mrs. Able or Mr. Thompson,
except Mr. Leigh tells us they were speaking of some-
thing. He don’t recall, some conversation. He also
said to me at the time—I don’t know whether it is in
the statement or not—‘Mrs. Able said, ¢Charlie, you
can read that if you want.” ”> T haven’t mentioned that
here.

Q. Why didn’t you put that in the statement? A.
Did you ask me for them?

Q. Why didn’t you put that fact in this statement
Mr. Leigh made, that Mrs. Able said he could read the
will? A. Tt didn’t oecur to me. He told me that.

Q. He told you substantially the same statement
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he has sworn to on the stand this morning? A. He
said he didn’t care reading it, Aunt Kate.

Q. Wasn’t that his testimony this morning? A.
[ haven’t heard him say at any time, that Mrs. Able
sald she had her will and wanted them to sign it. At
no time did she say, “‘I have a will I want you to sign.”’
[ will admit she told Mr. Leigh to get Mr. Thompson to
witness her will. That was a few days ago.

Q. Charlie told you that? A. Yes. When Mrs.
Able came in the room to have the will witnessed—as
he termed it—Mrs. Able said nothing about, ‘‘This
is my will.”” That is one of the things I noted, one
of the things I was after, according to the under-
scored remarks of the counsel.

Q. Have you there the underscored remarks of
counsel? A. No.

Q. The facts you have here are in answer to the
underscored questions? A. I wanted to see if she de-
clared this was her will. That was my main objeect.

Q. Doctor, of course, you have considerable interest
in this case, haven’t you? A. I don’t know whether
[ have.

Q. Haven’t you said you would rather see—that if
your wife didn’t get her share you were anxious to
see the whole estate lawed away? A. I probably made
that remark. T asked Mr. Able if he thought that was
fair. I said, ‘“There won’t be enough left of this to buy
a suit of clothes.”’

Q. Doctor, do you know whether your mother-in-
law paid any board the last time she was at your
place? A. T couldn’t say that.

Q. Do you know whether she paid board at any
time she same to visit you? A. I think when she first
came there,

Adjournment taken to tomorrow, Thursday,
September 12, 1912, at 9.30 o’cleck, A. M.

40
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SECOND DAY.
AFTER ADJOURNMENT.
HAMILTON GUTMANN resumes the stand.
Further cross examined by Mr. Herr:

Q. How often have you seen Kate Able write her
name? A. Probably fifty or one hundred times.

Q. And when last? A. It must be several years.

Q. Witness is shown paper and is asked whether
he recognizes this as her signature? A. Well, that
looks somewhat like her signature, yes, sir.

Q. That resembles her signature any closer than the
signature to the will? A. Yes, sir.

The Court: I suggest that it be marked in some
way.

Mr. Gebhardt: I object to that being marked
unless the pencil writing be stricken off. It is not part
of the receipt and might prejudice the jury in some

way.
Mr. Herr: I didn’t notice that.

Q. Do you recognize that as the signature of Kate
‘Able? WAT Xes, sir:

(Same is marked Pro. Ex. 4)

Mr. Herr: I don’t want to erase it. The only
question is about the signature.

The Court: It can be marked at present for identl-
fication.

(Same is marked Prop. Ex. 3.)
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Q. Witness is shown check dated March 28, 1887,
and is asked whether that is her signature? A, I
wouldn’t eall that her signature.

Q. Whose signature is that? A. I don’t know.

Q. Aren’t you familiar with that signature? A,
The signature—the first word is probably her signa-
ture.

Q. You were familiar with the writing of your fath-
er-in-law, Kate Able’s husband? A. No sir.

Q. Never saw his writing? A. No, sir.

Q. I thought you were familiar with his signature?
A. No sir.

Q. Witness is shown check dated April 1, 1901, and
is asked whether he recognizes the signature? A. Yes,
sir; that looks like Mrs. Able’s signature. That varies
a little, but that looks like her signature.

(Same is marked Prop. Ex. 5.)

Q. Witness is shown stock book of Bloomsbury
National Bank containing signature of Kate Able—sig-
nature book—and is asked whether he recognizes that
as her signature—or whether the signature was made
by the same man that signed these checks? A. T will
admit this signature and the others shown are not
identical ; they vary somewhat.

Q. Well, the signature of Kate Able on the check
doesn’t resemble the signature book of the bank as the
signature of whoever wrote these checks? A. I would
put it this way: They don’t resemble the signature
on these checks as well as they do on the bank book.
That check and those others are not identical to me
at all.

Q. The signatures on the checks dated March 28,
1887, and the signature on the check dated April 1,
1901, you Say are not similar. A. No, the first checks
shown me ang this signature look alike. This doesn’t
look like Mys. Able’s signature (indicating).  This 40
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doesn’t look as much like Mrs. Able’s signature as
these signatures on the checks.

Q. I want to know which check,—the check of
1901 and the signature as shown you as the genuine
signature of Mrs. Able? A. They don’t simulate.
These checks (indicating) are alike.

Q. Wouldn’t you recognize the signature on the
stock book as her’s? A. Not quite so much so.

Q. Doesn’t the signature on the stock book more
closely resemble the signature of the check dated April
1, 1887, which is supposed to have been written by L.
V. A., for her husband’s name? A. That simulates it
somewhat.

Q. Witness is shown paper dated May 29, 1908, con-
taining the signature of Kate Able and the will, and is
asked whether those signatures are not identical? A.
No, sir.

Q. Where is the difference? A. There is a differ-
ence in ‘“Able.”” One is ‘‘Able’’ or < Auble’’ I would

know. I couldn’t tell that nohow, if T didn’t know
it was her will.

Q. Take ‘‘Kate’’ first? A. There is some difference
in the “K.”” She writes an H to represent a K.

Q. So does the will? A. Yes.

Q. They are identical? A. Yes, supposed to be.
There is an ‘‘a’’ and they have an ¢17? there (indicat-
ing). She always signs her’s «Kate.”” It is‘‘Kaite.”’

Q. Isn’t that (indicating) a continuation of the
g9 A, No, it is too distinet for that.

Q. I show you signature on Exhibit 3 and ask you
whether the ‘“a’’ in that signature isn’t of the same
character as that of the will? A. No, sir.

Q. Except what you call the ‘“i’’ is not sO far
away? A. That is distinetly ““i” there (indicating)-

Q. Isn’t that distinct, too? A. No, it is merely a
little prolongation of the ibgrlt SWhe 4t I8 separate.
This is a distinet ‘i’
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Q. ““Did you ever see any two signatures alike ?
A. They vary. i

Q. Don’t they vary considerably at different ages?
A. They vary to a slight degree. I doubt if they vary
in the age. I don’t see any difference in the age.
They always vary in my opinion, just slightly, that is
all.

Q. Witness is shown check dated February 28, 1900,
and is asked if he recognizes that as Mrs. Able’s sig-
nature? A. Yes. I would recognize that as her sig-
nature. It is one of those kind that vary a little;
it varies considerable.

Q. That varies considerably from the ordinary sig-
nature? A. It varies considerable. That may be
her signature but that varies considerable.

Q. The “*a’’ in that signature very closely resemble
the ““a’’ in the will? A. No, I can’t see any similarity
there at all.

Q. It has one very marked similarity, the last
stroke of the ““a’ don’t go all the way to the ‘‘t.”’ A,
It don’t have a triangular appearance on the opposite
side at all.  The only difference, her ‘“a’ is not
connected.

Q. Isn’t that the difference in the signature to the
will?  A. No, sir, the ‘“‘a’’ is distinct and the ‘“i”’ is
distinet, separate two distinet letters.

Q. Witness is shown book marked ‘“Metropolitan
Life Insurance”’ containing signature of Kate Able,
and is asked whether he recognized those as her signa-
tures? A. T question those as her signatures.

(Same is marked Prop. Ex. 95)

Q. Doctor, you don’t pretend to be an expert, do
you? A. No, sir.
_ Q. You wouldn 't rely on your judgment as to the
Signature of Kate Able? A. Yes, sir, I would.

Q You would? A. Yes.
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Anna Hoffman—Direct

WILLIAM MULLIGAN sworn on behalf of cavea-
tor.

Direct examination by Mr. Gebhardt:

Q. Where do you live, Mr. Mulligan? A. Clinton.
Q. Were you ever employed by Edward Able at his
10 hotel in Clinton? A. Yes, sir.

Q. When did you quit work there? A. A year ago
last May.

Q. With a year or so before you left had you talked
with Mrs. Able with reference to her daughter? A.
No, sir.

Q. Did she ever make any expression as to how her
feeling was toward her daughter? A. Not to the best
of my knowledge.

Q. Not to you? A. No, sir.

20 Q. Did she ever make any expression to you of her
feelings toward Edwin Able? A. Yes, sir.

Q. What did she say? A. Always talked well for
him ; in his favor.

(Not cross examined)
ANNA HOFFMAN sworn on behalf of caveator.

Direct examination by Mr. Gebhardt:
30
Q. Where do you live, Mrs. Hoffman? A. Clinton.
Q. Did you know Mrs. Kate Able during her life-
time? A. No, not all her lifetime.
Q. During her life did you know her? A. Yes.
Q. How long had you known her? A. I can’t ju
tell.
Q. Give us some idea, whether it was five years—
A. In the neighborhood of a couple of years, [ think.
Q. Did you know her daughter, Mrs. Gutmann? A
40 Yes.

18t
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Q. Did you ever hear Mrs. Able say anything with
reference to her feelings toward her daughter, or have
any conversation with her about—

Mr. Herr: I don’t object to her answering the
question about any conversation, but I do object to
detailing the conversation.

Q. (By the Court.) Did you have any conversation
with her about her daughter? A. Yes.

Q. (By Mr. Gebhardt.) Did you ever hear her
make any expression of her feelings toward her daugh-
ter?

(Objected to as leading.)
(Objection overruled.)

A5 Yien:

Q. And what were the statements you heard her
make ?

Mr. Herr: We object to that as incompetent and
irrelevant.

The Court: I will overrule the objection.

(Proponents counsel prays an exception to this ruling
of the Court.)
(Exception allowed, and the same is signed and sealed
accordingly.)
Circuit Court Judge.

Q. What were the statements? A. The only state-
uts in regard to each other, that they would visit ;
Sent word with me that they would write and would

See each other down. Anything further than that I
don’t know,

me

(Not cross examined )
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EDITH SHEARER sworn on behalf of caveator.
Direct examination by Mr. Gebhardt.

Q. Where do you live, Mrs. Shearer? A. Blooms-

bury. .

Q. Did you know Mrs. Kate Able in her lifetime?
10 A. Yes, sir, since I was living at Clinton.

Q. Do you know Mr. Edwin Able? A. Yes, sir,

Q. And Mrs. Gutman? A. Yes, sir.

Q. Are you related in any way? A. Cousin.

Q. Mrs. Able had only two children? A. Two
children.

Q. Did you have any conversation with Mrs. Able
or did she make any statements to you with reference
to what she wanted done with her property? A. No,
sir, not the property exactly.

Q. Did you hear her make any complaints or state-
ments to you with reference to what Edwin Able want-
ed to do with reference to the property?

20

(Objected to as leading.)

Q. Answer yes or no? A. Yes, sir.
Q. What were those statements?

Mr. Able: That is objected to.
20
Mr. Gebhardt: I will change that.

When was that? A. As near as I can tell, fifteen

years ago.

Mr. Able: It is objected to on the ground that it 18

too remote.

Mr. Gebhardt: We understood it was much later

40 than that.
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Q. I am referring now, Mrs. Shearer, to the last talk
you had with Mrs. Able on this subject, the last one;
was that fifteen years ago? A. About, I think.

Mr. Gebhardt: That is all.

(No cross examination.)
AUGUST HENKEL sworn on behalf of caveator.
Direct examination by Mr. Gebhardt.

Q. Mr. Henkel, where do you live? A. Lebanon.

Q. In this county? A. Yes, sir.

Q. Did you know Kate Able in her lifetime? A. I
did.

Q. How many years have you known her? -A. As
near as I can recollect, thirty or thirty-five years.

Q. Were you rather confidential with her or not?
A. Not very much. She talked to me once in a while.

Q. You are under subpoena by the other side of this
case? A. T am.

Q. Now, did you have a conversation with her in
April, the early part of April, 1911, or not? A. I did.

Q. Where did that conversation take place? A.
Why, in a hall in a hotel.

Q. Where? A. At Clinton, her own hotel there.

Q. Was there anybody present when she talked to
you? A. Yes, there was a gentleman by the name of
Hoff, a resident there. I don’t know whether he heard
what she said or not. He was present. We had a little
business, she followed us in.

Q. What did she say to you about what she intended
to do with her property?

Mr. Able: That is objected to.

Q. If anything?
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Mr. Able: It is objected to first, on the ground
that we are entitled to know what the object of the
question is, and, secondly, if it is for the purpose of
showing undue influence, that it is irrelevant and
inadmissible.

The Court: This is after the date of the will?

Mr. Gebhardt: Two months after. It is admis-
sible as attacking this will. The statements tend to
show she did not have any will.

The Court: Objection sustained.

(Exception to caveator.)

(Not cross-examined)

PHEBE M. GUTMANN, caveator, sworn on her own
behalf.

Direct examination by Mr. Gebhardt.

Q. Mrs. Gutmann, you are the wife of Dr. Gut-
mann? A. Yes, sir.

Q. Who was your mother? A. Mrs. Kate Able.

Q. When did she die? A. April 12, 1911.

Q. Were you with her when she died? A. Yes, sir.

Q. When did you first hear of her sickness? A. On
Monday after, about quarter after five, I received a
telephone call from the Western Union office saying
my brother was calling me to his house, that mother
was very ill.

Q. And when did she die? A. Wednesday morning
between six and a little after.

Q. Up ’till the time of your mother’s death what
had been the relations between you and her? A. Very
good, the best.

Q. And what had been the relations between you
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and your brother? A. Nothing whatever. T have
nothing against my brother.

Q. Were you in the habit of visiting each other in
the last year or two before your mother’s death? A.
Yes, sir.

Q. How frequently did you and your mother visit
each other? A. I went oftener than mother came. T
went to Ed. because I got to see the rest of them.

Q. Was your brother Ed about the house during
your mother’s last sickness? A. Yes.

Q. Just deseribe what condition your mother was in
during her sickness. A._Going there in the evening,
mother didn’t know anything whatever. In fact, she
seemed  to be in a very sound sleep. I don’t recall
whether it was my aunt or sister-in-law said, ‘‘You had
better wait a minute and not step in the room just at
present.””  So after a little while I insisted on seeing
mother, seeing and speaking to her. But she was un-
able to talk when I went in. My brother said, ““Mamma,
Phebe is here.”” She said, ‘““Yes.”” He said, ‘‘Mother,
Doc. is here.”’ DSheSsatd S yegotiay o started to
sleep again and that was the last. Between one and
two she revived a few minutes again. She would say
just a word or two and pass away again. Tuesday she
was just conscious and talked g few times. She died
Wednesday morning she died.

Q. Were you alone, at any time during the last
sickness, with her? A. Not left in the room alone.

Q- Who was there? A. Always seemed to be some-
one in; mother’s sister was there and Mrs. Conover.

Q. Did you have any conservation during these last
two days of her sickness with your brother Ed? A,
Only just spoke to him.

Q. Did you have any conversation at this time, in
the house, at your mother’s deathbed? A. During
ing mother’s sickness ? :

Q. Yes. A. No, not confidential. He spoke as he
tame in. He would ask me did mother say anything 40
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to me. I would say, ‘“‘no.”” He would say, ‘‘Are
you sure mother didn’t say anything to you?” 1 said,
“no.”” You didn’t ask her anthing?’’ I said, ‘“Why,
no, Ed. Mother hasn’t strength to talk.”
Q. After her death did you have a conversation
with him? A. Sunday morning.

Q. When was she buried? = A. Saturday afternoon.
Sunday morning Ed and I sat in the back parlor. I
saw a few things belonging to mother and I said, ‘‘Ed,
I have a suggestion to make, maybe I ecan look after
them.”” He says, ‘‘There are a few things of mother’s
that T haven’t any use for.”” He said, ‘‘ Well, if Susie”
—he meant Aunt Sue—‘‘if she was living I would
know what to do.”” I said, ‘““Ed, how do you know
what Mamma wants done with these things? He says,
¢“Mamma made a will?”> ““Oh,”’ I says, ‘‘she has.”
‘With that Doc came in the room.

Q. Dr. Gutmann, your husband? A. Yes. I said,
““Ham, mother has will; there is nothing for us to do.
We may as well go home on this next train.”’ It was
interfering with his practice. I says, ‘“‘Ed,”” how
do you know Mamma wants done?’’ he said, ‘‘She
made a will.”” He said, ‘““Mamma wanted me to call
Harry. I did and Harry couldn’t come over. He
made a will up and Mamma signed it and I sent it
back.”” So I merely said to him, ‘‘How did Harry
know what Mamma wants in that will?’’ He answered
me like this, ‘I don’t know.”” I said, ‘‘Ed, you ought
to know, you tell me you called Harry:

Q. When did he state the will had been made? A.
He said the last three days of her sickness. Doc asked
him three different times if he meant this last sickness;
as we knew she was sick before. He said, ““Yes, just
these last few days.”’

Q. Did you go to Hackettstown to see Mr. Leigh,
one of the signers to this will? A. Yes sir.

Q. Were you present at the conversation between
your husband and Mr. Leigh? A. Yes, sir.
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Q. I show you a written statement here which has
been offered in evidence and ask you if you have
seen that before? A. I did.

Q. Where? A. Well, I saw it at Hackettstown,
and I saw Doec have it since. :

Q. What do you mean, you saw it at Hacketts-
town? A. Saw Doc write this. Mr, Leigh talked and
he wrote it.  Saw him pass it to Mr. Leigh to read.

Q. Did Mr. Leigh take it? A. Yes.

Q. Looked over it? A. Yes, read it over.

Q. What did he say? A. He said, ““Well, Doc that
is about all that took place, and I am willing to go
on the stand and swear to it.

Q. Did you hear the conversation that took place
there between the Doctor and Mr. Leigh? A. Yes,
sir.

Q. What did you hear Mr., Leigh say as to what
occurred at the signing of the will? A. Doe asked him
about what took place during the time he and Mr.
Thompson was in the-room. He said, ‘‘Nothing par-
ticular.”” He said, ‘T went in there and signed the
paper and that was about all.

Q. How familiar were you with your mother’s
signature? A, Very.

Q. What opportunity had you of seeing her write
her name? A. Only in business matters; signing
checks and papers, things of that sort. Mother never
wrote any letters.

Q. About how many times in the last ten years
have you seen her write her name? A. Well, I couldn’t
say that.  Probably fifty or seventy-five times—one
hundred,

Q. In your Judgment is that her signature (handine
Witness paper) or your mother’s handwriting? A. T
dow’t understand you.

Q. In your Judgment is that signature your moth-
? ", .
er’s handwrxtmrg or not? A. Tt doesn’t look natural.

40
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Q. What is your opinion about it? Is it or is it not
your mother’s signature? A. I think not.

Q. Did you have any conversation with Edward
Able after your mother’s death? A. The morning she
died something was said.

Q. After her death? She died in the morning. A.
That was after her death. She died on the morning.

Q. With reference to what your mother had said
to you? A. Yes. It appears some lady came from the
town to call; my sister-in-law was out on some errand.
Mother said, ‘““Who was that, Phebe?’” I said I don’t
know. She said, ‘‘I didn’t want to see her.”” I said,
““Mother, you didn’t see her.”” She called ‘‘Maggie.”
She said, ““Oh, I didn’t want to see her,”’
that way. Maggie was about to come in the room and
she threw up her hands and that minute she was dead.

Q. The conversation you had with Ed was after
your mother’s death? A. Ed wasn’t in the room. Mag-
gie said, ““Call Ed.”” Aunt Elizabeth came in then.
Naturally I started to ery. She said to me, ““You kille

?

and glanced

your mother.’
Q. Who is Aunt Elizabeth? A. She said, “You
killed your mother.”” ‘I said ‘‘I did not—"’

Mr. Herr: I don’t see what relevancy that has.
The Court: It may be stricken out.
Mr. Herr: We don’t object to letting it stand.

Q. I am asking about the conversation you had
with Ed. A. That occurred at the same time.

Q. That was on Sunday morning? A. That was this
morning. Ed said to me, ‘‘Phebe, are you sure you
didn’t say anything to your mother?”” I said “‘No.
He said, ‘‘If T thought you did it wouldn’t be well for
yvou. I and Aunt Elizabeth suppose you killed your
mother.”” 1 said ‘‘Maggie, I can’t stay here. I am

40 going home.”’
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Cross Examination by Mr. Herr.

Q. How long previous to your mother’s death did
she visit you? A, Hadn’t been there in quite some
time.

Q. About how long? A. A year and a half,

Q. Before her death? A. I really couldn’t say.

Q. You remember the time when Mr. Irving E. Ball
sued her before a Justice of the Peace in the District
Court of Plainfield for $200? A. I didn’t know at the
time.

Q. You knew about the time it occurred? A. I did
not,

Mr. Herr: Well, that wag the 24th of January, re-
turnable by the 2d of February, 1911,
Mr. Giebhardt: When was it served?

Mr. Herr: The 25th.

Q. Mrs. Guttman, didn 't you write your mother a
letter to come to Plainfield about the time this sum-
mons was issued? A. No, I did not; not for that pur-
pose. I didn’t know the notice was to be issueci.

Q. Did you mention her property and write her «
letter to come ‘to Plainfield about that time? A. No.

Q. Well, did you know that an arrangement had
been made, at least a pretended arrangement, {or your
mother to buy property in Plainfield? A. No, sir.
For mother to buy property?

Q. To sell one? A. No, sir.

Q. Do you know as a matter of fact that your
mother diq come to Plainfield between the time the
Simmons was issued and the time it was returnable
at the instance of Someone to buy a property or to gl
onet “A. I didn’s know the property, no, sir. If I
MOW she was there at all.

40
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Q. Didn’t you know she was sent to come? A. Ab-
solutely not.

Q. When did you first hear of that? A. The Mon-
day after it was served, during the week one day.

(). Where did you hear that the summons had been
served? A. Where it had been served?

Yo AL think, at the depot.

Q. Who told you? A. Mrs. J. P. Burd.

Q. Do you know how she knew? A. I think she
said mother told her.

Q. Didn’t she say your mother was very angry?
A. Yes, she told me.

Q. Now, you say that was the first you heard that
this summons was served? A. Positively was the first
1 heard.

Q. That was Monday? A. Yes.

Q. That summons had been served on the previous
Wednesday? A. 1 don’t recall the day; might be a
week.

Q. Might be the previous week? A. Yes.

Q. How did Mrs. Burd tell you this? A. We were
talking over the ’phone. I said to her, ‘‘How is you¥
mother?’’ I think Mrs. Burg’s mother was gick., I
think she told be better. I said T hadn’t heard from
my mother in quite a while: T don’t know how it 1s.
She said, ¢“You do.”” I gaid. “I do not.”” I said, T
haven’t heard from my mother.”” She said, ¢“‘She was
here.”’ 1 said, ‘“What day?’’ She said, ““I think it
was Wednesday.”” T said, ¢¢1 wasn’t home.”” She said,
¢‘Qhe was in town and Irv.’”” she said, ‘‘had her ar-
rested.”’

Q. Who did she mean by «Ipy”’? A. Mr. Ball

Q. What else did she say 9 A. She said, ‘‘She Wa3
nabbed at the dépnt.” I said, ¢“Oh, goodness. Do you
mean to say Irv did that?”’ “Yes,’’ she gaid. She
wasn’t going to tell me any more. I had to coax her.
Mrs. Philips and myself I said were busy sewing.

40 said, ‘‘I am anxious t0 know about this’’; s0 she finished
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the conversation. I went upstairs and said, ‘‘Fan,
did you know about that?’’ ‘‘Yes, Phebe,”’ she said,
" I said, ““Anybody else know that?’’ She said,
“Yes, everybody knows that.”’

‘“yes.’

The Court: Is all this competent ?
Mr. Herr: Not all competent, no.

Q. Now, Mrs. Gutmann, what I wanted to know
was as to whether or not Mrs. Burd told you your
mother was very angry on account of being arrested
and 1if Mrs. Burd didn’t tell You your mother accused
you of getting her to Plainfield in order to get a sum-
mons served on her?

Mr. Gebhardt: I object to that.
Mr. Herr. It is entirely competent.

The Court: How is it competent ?

Mr. Herr: It is competent to show the frame o
mind of this woman; why she made a will as she di.l.

The Court: I will sustain the objection,

Proponent’s counsel pray an exception to this rul-
ng of the Court.

Exception allowed; and the same is signed and
sealed accordingly,

Cireuit Court Judge.

Q. Now, after that time your mother never visited
You1in Plainfield? A. No, she did not. :

: Q. Did you go to Clinton to visit your mother? A
No, I dig not.

Q. You didn’t see your mother after that? A. Yes,
on Monday,

10
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Q. Just before she died? A. No.Ed and mother was
to Plainfield—let me see, he was calling Monday—two
weeks before.

Q. Calling where? A. The Monday before he was
calling to Plainfield. Mother was in Plainfield about
the 3rd. She and Ed were across to Mrs. Cook. 1
saw her and stepped out. He said, ‘“Mother can't
come over.”’ She said, ‘I haven’t time, I have to take
the five o’clock.” I said, ‘“‘Very well,”” and steppe:l
in, but I felt very bad because she didn’t come in.

Q. Had you had any disagreement with your moth-
er previous to the time you heard the summons had
been served on her? A. No, sir.

Q. About two years before your mother’s death
hadn’t she charged you with forging a check on her
bank account? A. Yes, she had.

Q. What was the amount of the check? A. $300, I
think.

Q. Was it three hundred fifty? A. No, I don't
think so.

Q. What bank was it on? A. Phillipsburg Bank.

Q. You and your mother had quite a disagreement
about that? A. We did not.

Q. Where did you see her when she charged you
with forging the check? A. She was at my house next
morning.

Q. She was living in Plainfield? A. No, she was
just coming to Plainfield to live. She had been living
with me previous to that.

Q. Didn’t you and your mother have two or three

quarrels, or more, because she had accused you of

improper relations with this man Ball? A. No, sir.
Q. Do you mean to say she never mentioned that
subject to you? A. No sir, she did not.
Q. The last time your mother was at your place,
wasn’t there trouble between you and your mother
about your relations with Ball? A. No, sir.

Q. She never found any fault with it at all? A. She
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said nothing. She always had Irv do 1 great many
things for her,

Q. You mean Ball when you say Irv? A. Yes.

Q. How long has Iry lived with you? A. Ever
since we have been in Plainfield.

Q. How long is that? A. Four or five years; I real-
ly couldn’t say.

Q. Now, Mrs, Gutmann, you accompanied your hus-
band to Hackettstown at the time this alleged state-
ment was made by Charlje Leigh? A. Yes, sir.

Q. How did you happen to go? A. The Doctor
called me to go with him, :

Q. Did you hear the whole conversation between
your husband and Charles Leigh? A. Yes, sir. The
first day I was there.

Q. And the second? A. The second time I was
not along.

Q. Not alone with them? A. No with them.

Q. You were there just the first occasion ? A. Just
the first.

Q. On the first occasion didn’t Mr. Leigh tell youi,
or tell the Doctor in your presence, that there was u
conversation between your mother and Mr., Thompson
Just previous to the execution of the will that he
couldn’t just recall? A. He said mother and Mr.
Thompson were talking, he didn’t know what was said ;
he paid no attention to it.

Q. That isn’t in the statement? A, I don’t thinlk
it is.

Q. Didn’t he tell you, too, that your mother ha
sent him over to get Mr. Thompson as one of the wit-,
nesses to her will? A. He said mother asked him to
ask Mr, Thompson to come in the evening,

Q. For what purpose? A. For the will, I suppose.

Q. Didn’f he tel] you he knew it was her will? 2N
Didn’t what 2

Q. Didn’t he tel] you he knew this paper was your
mother’s will9 A Mt. Leigh or Mr., Thompson ?

10

40
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Q. Didn’t Mr. Leigh tell you that he knew this pa-
per was your mother’s will? A. He said mother want-
ed him to witness a will.

Q. Didn’t he tell you your mother asked him to
witness a will? A. Yes.

Q. Didn’t he tell you your mother’s genuine sig-
nature was attached to that will and he saw her sign
it? A. He said mother signed it is his presence.

Q. You hadn’t any doubt at that time—

Objected to.

Q. Mrs. Gutmann, the whole conversation between
vour husband and Mr. Leigh is not in that statement, it
it; not nearly all? A. All that amounts to anything
is: what we went there for, yes.

Q. What you went for is put down and what you
weren’t there for you didn’t put down? A. Little in-
cidents that happened during the day w asn’t put in;
it wasn’t necessary.

Q. Who gave you the instrucetions under which that
statement was made? A. None—my husband.

Q. Had you anything to do with getting the state-
ment? A. No, sir.

Q. You know Mr. Thompson? A. T know him; not
personally.

Q. You didn’t go to Mr. Thompson’s? A. No, Sir;
we did not.

Q. Mrs. Ball, you are acquainted with the ¢ signa-
ture of your—

Witness: What did you call me?

Mr. Herr: That was a slip of the tongue.

Q. You are acquainted with the signature of your
father? A. My father?
Q. Yes. A. It has been many years gince I saw it.
This is only just the initials, Mr. Herr.
Q. That is in his handwriting (handing witness pa-
40 per)? A. Those (indicating).
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Q. Yes. It says ““A’”, A. Yes, I see.

Q. I want to know whether you recognize that as
being in his handwriting? A. I don’t know whether I
have seen him write mother’s name.

Q. You have seen him write repeatedly ; is that hig
handwriting? A, Yes, I think it is. If it is not it iy
a very good imitation. That is the same (indicating).
That is the same (indicating) ; that is the same (indi-
mating).

Q. The signature book of the bank; isn’t that in
the same handwriting that the checks are? That.ig
your father’s handwriting, too? A. Do I understand,
this is papa’s handwriting, do you ask me?

Q. Yes. Wasn’ it the same handwriting that
signed the checks? A. Yes, I think so. I didn’t know
whether you asked me if that was papa’s handwritiny.

Q. -Yess "AZ Yoy

Re-direct Examination by Mr. Gebhardt -

Q. Judge Herr, Mrs. Gutmann has asked you about
a disagreement over a three hundred dollar check—

Mr. Herr: $350 check, ~

Q. Whichever it was. How long before your moth-

er’s death was that? A. What month, Senator?

Q. Judge Herr asked you if your mother accused
you of having forged her name to a check. How long
before Your mother’s death was that? A. Four or five
years ago; four years anyway.

Q. Did you forge your mother’s name to a check?
A. T did not.

Q. After you talked about this check what were the
relations hetween yYou and your mother? A. The best;
she never saig anything to me about it.

Q. Was there any quarrel about that time? A. No.
sir, we talked it over; that was the end of it: the next
Morning,
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Caveator Rests

Q. She was at your house the next morning ? A.
The next morning at the breakfast table.

Q. Was she then living with you? A. No, she had
come with Maggie and Helen to go on home across
the street. She stayed at my house that night and
for breakfast.

Q. Did she visit you after that? A. Every day as
long as she lived there.

(Cross-Examination by Mr. Herr:

Q. When your mother stayed at Plainfield she paid
you board? A. Yes, she gave three dollars a week.

Q. There was no disagreement about that? A. None
at all; the best.

By Mr. Gebhardt:

Q. Did you charge her three dollars a week board?

A. I didn’t charge her, she said she wouldn’t stay un-

less she gave—unless T would let her give me something,
because there was nothing for her to do.

CAVEATOR RESTS.

Mr. Herr: The first issue is whether the testatrix
siened this will and published it in due form; that is
the first issue raised in this ease. There is some slight
evidence in regard to that, but it doesn’t seem to me
it is really enough to take this case to the jury. We
have witnesses who testify that she signed the will in
their presence. So far as the testimony of the cashier
of the Bloomsbury bank is concerned, it appears how
that the signature which he compared with the will
was not the signature of Kate Able, but the signature
of her husband. Of course, it wouldn’t look like the
other signature. There is really no serious attack on
the signature by anybody. You don’t insist, SenatoX

40 Gebhardt, that it is not Kate Able’s signature?
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Mr. Gebhardt: Of course, we do.

Mr. Herr: The burden of the proof is on the caves-
; it doesn’t seem to have been sustained,

Second, Kate Able at the time of making this will
was not of sound and disposing mind and memory ;
there is no testimony on that issue and that issue should
be eliminated from the :ase. Do you insist on that
question, Senator Gebhardt?

Mr. Gebhardt: Yes, I do. The reason I do is be-
cause the proof shows that she was not conscious dur-
ing her last sickness and the will was probably made
during that period,

Mr. Herr: Does the court have the slightest idea
that we should make a defense to the second issue ?

The Court: So far as the real trial of this case is
concerned it must be conducted in much the same man-
ner as in the Orphans’ Court. This question is referred
to this court to be decided, and any evidence at all
ought to be decided by the jury. I thing the respons-
ibility is on counsel as to whether or not Yyou will meet
these questions of the case.

Mr. Herr: 1 thought I would eliminate these ques-
t1ons to save time,

Third, he alleges that the will was made through
undue influence op fraud upon Kate Able. There
doesn 't Seem. to be any evidence in relation to thut
¢omplaint that would put us on our defense in recard

=

to that, Fourth, that issue is involved in the other
three,

[ submit that the caveator hasn’t produced evidence
€nough to put us on our defense.

40
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The Court: Just give your motion.

Mr. Herr: My motion would be to non-suit the
plaintiff if a non-suit can be made in a case of this kind.

The Court: I think I have indicated my view., 1
will deny your motion.

Proponent’s counsel pray an exception to this ruling
of the Court.
Exception allowed, and the same is signed and
sealed accordingly.
Judge.

Mr. Herr: I don’t know whether it should be to
non-suit or dismiss.

Mr. Gebhardt: I will consent that the motion be i
whatever form it should be.

The Court: I suppose the matter being submitted
to this court, the motion ought to be to direct the jury
to find these facts in favor of the proponent. If that
be the form of your motion I will deny that motion.

Mr. Herr: That is the form of the motion.

Proponent’s counsel pray an exception to this rul-
ing of the court.
Exception allowed; and the same is signed and

sealed accordingly.
Judge.

ALICE SCHOMP, sworn on behalf of the propoi-
cnt.

Direct Examination by Mr. Able:
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Q. Miss Schomp, you reside in Clinton? A. I do.
I board at the hotel.

Q. Speak a little louder. A. I don’t live there, 1
board at the hotel,

Q. Whose hotel? A. Mr., Able’s, the Union Hotel.

Q. How long have you boarded at that hotel? A.
About seven Yyears; not consecutive years.

Q. How long consecutively—the last consecutive
years you have been there? A. Since 1907.

Q. Did you know Mrs. Kate Able? A. Yes.

Q. How long did you know her before her death?
A. Since 1907.

Q. Do you know her daughter, Mrs. Gutmann? A.
I do.

Q. Do you know her son, Mr. Able? A. T do.

Q. Is that his hotel where you board? A. Yes.

Q. Had you had a conversation with Mrs. Abel
within the last two years before her death? A. Al-
most every day until she was taken sick,

Q. Did you have any conversations with her where-
in she spoke about either of her children? A. I did.

Q. How long ago was such a conversation held?
A. AsT said, every day up until the day she was taken
sick.

Q. You had a conversation wherein one of the chil-
dren, or both of them, were mentioned? A. I think
nearly every day; three times a week, T think I am
safe in saying.

Q. From the time she was taken sick? A. Up un-
til the time she was taken sick.

Q. And how long prior to the time she was taken
sick were these conversations held? A. I don’t quite
understand,

Q. You say the conversations with you relative to
her children or one of them— A, Yes.

Q. You say she talked about them up to the time
she was taken sick? A. Yes.

Q. Do you mean that she did that all during the 40
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time you lived there? A. T heard them both mentionel
three times a week when I lived there, possibly often-
er than that.

Q. Have you heard her mention the matter of a
will? A. Not directly.

Q. Have you had any conversation with her rela-
tive to her daughter within three months of her death?
A. Yes.

Q. Will you state such conversation? ~A. Exactly
what was said?

Q. As near as you can. A. Well, the first conver:
sation was to the effect that she was through with her
daughter because she had misused her in many ways.

Q. In what way? A. In many ways, and the effect
was she had disinherited her.

Mr. Gebhardt: I think the time should be fixed a
little better.

Q. T had stated, within three months previous &0
her death. She would disinherit her? A. Yes.

Q. How long was that before her death? A. That
was, as near as 1 can remember the fourth of Febru-
ary that she told me that.

Q. Can you recall the day of the week? A. Satur-
day.

Q. Did she give you any reason why she would dis-
inherit her? A. She did.

Q. In that conversation. What was that? A. She
had disgraced her; she would overlook that; now she
had tried to rob her.

Q. Did she state how she had disgraced her? A.
She said she had forged a check for three hundred and
fifty dollars.

Q. Anything else? A. She said she was collecting
her rents and using them.

Q. Anything else? A. No, that is all T recall now.

Q. Have you ever heard her say anything about be-

40 ing sued or arrested? A. Yes.
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Q. What did she say? A. She said she had been
written a letter about a sale of a house and when she
stepped off the train she was arrested.

Q. Did she tell you who had done it, or caused it?
A. She said Phoebe and Ball, is the way she expressed
it.

Q. Phoebe and Ball? A. Phoebe and Ball.

Q. Did you ever have any conversation with her
about the matter of her being arrested? Did she tell
you she was arrested or sued? A. She termed it ““ar-
rested.”’

Q. Did you have any further conversation relative
to that? A. She told me about receiving a letter abouf
her property and the next day she said she was ar-
rested.

Q. Did she say anythine about her daughter at that
time? A. Except that she was through with her: that
is all.

Q. Are there any other conversations that you have

had recently or had recently with Mrs. Able before her
death where any like subject was mentioned? A. About
her daughter?

Q. Yes. A. Yes. About being with her, disinherit-
ing her. She said she could never come in the house
again; that Helen, her granddaughter, should never
visit her.

Q. Did she tell you why? A. Yes.

Q. State what reasons she gave. A. For the same
éasons, she had disgraced her. robbed her.

Q. Did she say how she had disgraced her? A. Yes.

Q. What did she say that indicated it? A. She said
she had bheen living with Mr. Ball and she had told
them; Phoehe excused her actions in Plainfield. that
Ball had lived in her house.

Q. Did you hear Mrs, Gutmann and her husband.
Dr, Gutmann, ask to come to the hotel in Clinton at
the time Mrps. Able was sick? A. Yes.
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Q. Do you know whether they were sent for or not?
A Yes!

Q. Who sent for them? A. Mr. Edwin sent for
them.

Q. How do you know he sent for them? A. I wrote
the telegram.

Q. Was the telegram written in Mrs. Able’s bed-
room? A. Yes.

Q. Did she hear any of the conversation? A. I
don’t just remember. I think she did. You mean Mrs.
Kate Able?

Q. Yes. A. Yes, she did.

Q. What did she say? A. She said, ‘“Don’t send
for her; she can’t come.”’

Q. What did she say? A. ““Don’t send for her;
she can’t come.”

Q. How long before her death? A. That was Mon-
day morning, I think about half-past four, when I went
home from school.

Q. Was Mr. Able there? A. Yes.

Q. Did he hear her say that? A. Yes.

Q. What did he say or do after she said that? A.
He said, “‘T feel she ought to be here.”’

Q. Was the telegram sent after that? A. Yes.

(Cross-Examination by Mr. Gebhardt:

Q. No doubt in your mind, Mrs. Schomp, that this
was Saturday, the fourth of February 2 A. No doubt
at all, no.

Q. And what time of day? A. When she was talk-
ing with me?

Q. Yes. A. I should say about nine o’clock in the
morning.

Q. No doubt about that? A. No, because it was
after breakfast.

Q. You have no doubt of it? A. We used to
have breakfast at eight o’clock. It was right after

40 breakfast in her room.
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Q. Think a moment and see if you want to change
your testimony with reference to the time of day. You
recolleet it as being after breakfast, nine o’clock in
the morning? A. After breakfast. y

Q. About nine o’clock in the morning? A. Yes.

Q. You would fix it somewhat by the fact that it
was Saturday and you didn’t have to be in school?
A. Yes. I would make this one change, Mr. Gebhardt,
it was the Saturday after her first illness.

Q. I don’t care anything about that. In that con-
versation you say that she said to yvou that she had
disinherited her daughter? A. Yes.

Q. No doubt about that either, is there? A. No, sir,

Q. Are you sure about it? A. Sure.

Q. Was it at this time she talked about this forged
check? A. No, it was before that.

Q. How long before? A. I think it was three weeks,
in January, when she came there.

Q. And when did she say the check had been
forged? A. About two years before; not quite prob-
ably.

Q. Two years before that? A. I think so. I am not
positive, some time before.

Q. Now, going back. From the time she told yon
the story of the forged check, two years before. she
and her daughter had been on good terms, had they
not? A. From 1910 as far as I know, they were.

Q. In other words, what I want to know is after
the forgery of the check, for a considerable time. they
were still on good terms? A. To all appearances, ex-
¢ept what she told me.

Q. As far as you knew, you didn’t hear until Jan-
uary before she died that there was a disagreement
about the check? A. That was the first T heard about
the check,

Q. Had you noticed any change in Mrs. Able toward

her daughter before the conversation in January? A.
Yes.

40
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Q. Did you see this letter that was written Mrs.
Able to come down there? A. No.

Q. You don’t know there was such a letter do you?
A. Only what she told me.

Q. Do you know, Miss Schomp, that Mrs. Able was
very fond of her granddaughter, Helen, don’t you? A.
Yes.

Q. And that she was the only grandehild that she
had? A. Yes.

(). Did she claim that Helen had anything to do
with this disagreement? A. No.

Q. And still she said to you at this conversation on
the 4th of February, that Helen should never visit
her again? A. Never visit her daughter Phoebe.

Q. I may be wrong about that. As I remember it,
you said that Mrs. Gutmann should never enter the
house? A. Should never come in the house of Kate
Abel, and Helen should never go to see Mrs. Gutmani.

Q. (By the Court): Helen is the daughter of Ed-
ward Able? A. Yes.

Q. I understand you to say you never had any
conversation directly with Mrs. Able in reference to
her will. A. Not directly.

Q. How long had Mrs. Able been in the Edwards
Hotel, living there before she died? A. They moved
in April, 1910, if I remember correctly. They lived
there before that from 1907 to 1908.

Q. Did you ever hear of any disagreements be-
tween Mrs. Able and Ed? A. I did not.

Q. How is that? A. T did not.

Mr. Able: If your Honor will permit one to tWo
questions that were previously omitted.

The Court: Yes.
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Further Direct Examination by Mr. Able:

Q. Miss Schomp, after the conversation which you
had with Mrs. Able on February 4th, 1911, did you
ever mention the fact that she had disinherited her
daughter?

Mr. Gebhardt: Object to that as a leading question. 10

Q. Did you ever have any conversation with respect
to her property after February dth, 19119 AT don’t
know how to answer that. She asked me if I thought
a will properly signed by two people would hold good.

Mr. Gebhardt: Fix the time.,

Q. When was that? A. The last of January, and
again the first week of February. The last part of 20
January and the first week in February, I think it was.

Q. Did she ever say anything to you after Febru-
ary 5th? A. Yes.

Q. State the conversation. A. It was about the
same—

Mr. Gebhardt: Objected to.

The Court: On what grounds ?
30
Mr. Gebhardt: On the ground that he is trying to
have this witness make a verbal statement of what
the contents of this written instrument were.

The Court: Overrule the objection,

(Exception to caveator).

Q. State the conversation. A. She had at least
three timeg such a conversation with me. ‘Do you 40
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believe in writing a will?”” ‘I said = Yes . Who
ought to write the will?’? 1 said, ‘‘I suppose a law-
yer.”” She said, '‘Have you a will? How many people
ought to sign a will? Do you know whether a will
signed by two good witnesses would hold?”’

Q. Did you have more than one conversation of
that kind? A. At least three.

Re-Cross-Examination by Mr. Gebhardt:

Q. You can’t fix the time these conversations took
place? A. Well, one was the week including the 16th
of January, it was the first one.

Q. How do you fix the time? A. Because I came
home from the hospital on the 16th.

MARY STANTON, sworn on behalf of proponent.
Direct Examination by Mr. Able:

Q. Mrs. Stanton, where do you live? A. Phillips-
burg.

Q. Did you know Kate Able in her lifetime? A. [
think I should, 1 am a sister of hers.

Q. Have you ever had any conversation with your
sister? A. Yes, we had a conversation several times t0-
gether.

Q. Relating to any of your family? A. Yes, sir.

Q. Have you had such conversation within the last
three years we will say? A. Well, we held very good

conversations together when sister Sue was buried.

Q. When was that? A. That was in July, 1 think,
1910. but I couldn’t call the day.

Q. Will you repeat that conversation, as near as
you can, Mrs. Stanton? A. Well, while we was at the
funeral, after my sister was-lowered in the grave 1“'.’:
and I took a walk. She said. ‘I want to talk to you.

40 We went around talking and then we started on the
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will business. She says to me, ‘‘Has Perry got a
will”’—that is my husband. I said, ‘‘Certainly he has.’"
[ says, ‘“‘Kate, ain’t you made your will yet?’’ She
says, “‘No, but I am going to.”” I says, ““Don’t put it
off too long.”” “‘I says, “Today we are alive, tomor-
row somewhere else.”” I says, ‘““You know when peo-
ple are gone sometimes things ain’t as they should
be. You ought to make a will.”” She says, “‘I am go-
ing to make will.”” She says, “‘I am not going to will
Phoebe a damn cent’’—if you want the conversation
between us you will get it. Then we went on to talk;
I says, ‘‘Kate, if you don’t make a will, when you are
sone yvour money will go like chaff before the wind.’’
She says, “‘I am going to make a will; T am not go-
ing to will Phoebe one cent, as that good-for-nothing
whoremaster of a Ball to get it.”’ That is the lan-
guage she used, and I use it also. Then lots of things
were brought up between her and I and I wouldn’t re-
peat no place.

Q. Did they relate to the children? A. She said
she was going to give Eddie all her money. Will it all
to him, and Phoebe shouldn’t get a cent.

Q. When was this? A. This was the day my sister
Sue was buried.

Mr. Gebhardt: Fix the time.
Mr. Herr: 1910,

Witness: 1910.

Q. When before that did you have a conversation
With your sister? A. Well, we held several conversa-
tions, T can’t Just count them. When she came to my
Place. She to my place once and told me the bank
People said to bring her bank hook to them and settle
up. She said, ““Will you go with me to the bank?’’ [
8aid, ““I will.’’” We went down and stepped up to the 40
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window. Mr. A. L. Riley was at the window. She says,
““What is wrong with my book?”” He says, “‘Your
daughter was here and drew three hundred and fifty
dollars.” Well, I didn’t know what to do with my
sister for a little bit.

Q. Just state what happened and what was said by
your sister? A. She didn’t know what to do for that
amount of money.

Q. What did she say or do? A. She said, ‘‘Mr.
Riley, I never sent her to get any money. I never sent
no check. I told you time and again not to let
anyone have any money unless I came myself with my
book.”” ‘‘He says, ‘T did hesitate, but she insisted on
it, so we let her have it.”’

Q. What did she say and do then? A. He said il
she wasn’t willing to take it off her book they would
take care of the other party. He told my sister if
there was anything wrong they would take care of
the party. If she cared to they would put her behind
bars, and take care of her there.

Q. What did she say? A. She stood there and
cried. Finally she concluded to let them take it off
the books. Mr. Riley handed her a letter to give to
her daughter when she got home. When she went out
of the bank we crossed back to go to Haston—

Mr. Gebhardt: Has she fixed the time?

Mr. Herr: Within the last few- years.
Witness: A year or two before she died.
Mr. Gebhardt: I would like to know the date.

Witness: T can’t tell you; before she died.

Q. Fix the time, as near as you can, if you can fix 1t

I lov
A. T don’t know whether I could or not. Mr. Riley
40 is here, I think he can fix it. I think, probably, three
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vears before she died. [ wouldn’t say; it took place
in the First National Bank of Phillipsburg.

Q. Have you had any conversation with your sister
since then? A. Yes.

Q. What was the nature of this conversation, re-
lating to the family or property in any way? A. Both
relating to the family and property. Spoke well to me
of Ed—she never said ““Ed.”’ always said “‘Eddie,’’

Q. Mrs. Stanton, you were about to relate some
further conversation relating to the family of your sis-
ter, or her property, and I ask you if you will kindly
proceed to state it.

Mr. Gebhardt: When was it ?

Mr. Able: She said since that time—since the bank
affair,

Mr. Gebhardt: I object unless the time is fixed near-
er than that, that was three years before her death.

Witness: It was Just a short time before she died
that I saw her the last time.

Q. We will take that— A, T saw her and we were
talking.,

Q. What was that conversation? A. Well, the con-
versation was, she didn’t intend for Phoebe to have
one bit of hey property, living as she had done. She
}lad disgraced her and all her folks the way she was
living,

Q. Did she state in what the disgrace consisted?
AROf tourse, having that man in the house.

Q. Did she state who? A. Yes, she said living there
with Ba]].

Q. What was said, anything else? A. Yes. she
didn 't Intend for Phoebe to have one cent of her prop-
erty or money,

10

40
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Q. That was within two or three months before she
died? A. Yes.

Q. Did you have any other conversation with your
sister? A. We did several years ago, not so lately.

Q. Within the last year or two? A. Yes.

Q. I want any conversation within the last year or
two.

Mr. Gebhardt: The woman having died a year and
a half ago this couldn’t be a year or two.

Q. You have stated about all of the conversations?
A. About all we have had lately together.

Q. I want to ask you another question. While you
were at the funeral of your sister Susie, did you no-
tice whether your sister Kate had a econversation with
her brother Silas? A. No, I couldn’t tell you.

Q. How long did you remain with her? A. With
Kate?

(3SR M. great deal. After we were at the
hotel they were talking; what their conversation was

I couldn’t tell you.
Q. Did you see them go out of the parlor into-the
hall? A. That I don’t recollect.

(Cross-Examination by Mr. Blatz:

Q. You won’t say your brother Mr. Rouland, Rou-
land is a brother? A. Yes.

Q. —and your sister didn’t have a conversation at
the time of that funeral? A. No, I didn’t say they
didn’t nor I won’t say they did. I saw them talking
together, but what it was I don’t know. They wer:
talking the same as we were all talking.

Q. What do you mean? A. Whether he called her
in the hall or not I wouldn’t say.

Q. You saw them talking together privately 1 A

40 No more than the rest.
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Q. Were you around? A. We were all together
shaking hands and passing the time of day.

Q. Were you and your sister in the same carriage
riding to and from the funeral? A. Just two.

Q. Two in the carriage? A. Just two—it wasn’t
a carriage,

Q. You walked? A. Walked to the cemetery and
walked back.

Q. And who was ahead of you? A. The nearest
friends were ahead of us—family.

Q. Your sister was with you? A. We wasn’t talk-
ing.

Q. You were talking after? A. Talking in the cem.
etery. She said, ‘I want to talk to you.”” We went
by the graves and went by ourselves.

Q. You want me to understand that while your
sister’s body was being lowered in the grave you and
your sister Kate were talking in the cemetery and she
was telling you these things? A. After she was lower-
ed in the grave we took a walk.

Q. After she was lowered and the dirt put in? A.
We never stayed at the grave when they were putting
the dirt in,

Q. What part of the cemetery did she take you to?
A. The grave was here (indicating), we turned aroun
and walked back this way (indicating), and passed
the plot where she used to own.

Q. What was the first thing she said to you? A.
She said, ““We will have to help bury Susie, T suppose.’’

Q. Who were you burying at this time? A. My
sister, she wag poor.

Q. Which sister? A. Susie. They were very poor
people,

Q. That was the first thing she said? A. That is
What she gaid to me. Then we were talking. T said
f‘Kato”swu were talking about wills, about her giv-
g a plot of ground to her sister. But as I understand
her she qiqn 't give it to her. We were talking abhout 40
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the will business. She says, ‘‘Have you a will?” [
says, ‘‘No, I ain’t, but Perry has one.

Q. That was the first thing? You asked her if she
had made a will? A. She said she hadn’t but was go-
ing to.

Q. That was back in 19107 A" Yes:

Q. How long did you stay at the cemetery? A.Took
quite a little walk and then walked back as far as
Harry Able’s home. Then we stopped the conversation
because we took his mother down to the hotel.

Q. Kate Able told you her son Ed was living in New
York? A. She didn’t say Ed was in New York.

Q. Didn’t she at any time tell you her son Ed was
living in New York? A. No, sir, she did not.

Q. At no time? A. No, sir.

Q. Do you know he was living in New York? A.
No, sir.

Q. You didn’t know he had lived in New York? A.
No, sir.

Q. Had you lived in Plainfield? A. No, sir, never
to Plainfield in my life.

Q. Did she ever say anything to you about Ed?
A. Nothing more than she always called him ‘‘Eddie”
nothing was said about Eddie.

Q. Did she tell you he was living with a woman
in New York? A. No, sir, she never said a word to
me.

Q. How many times did she tell you that she was
ooing to make a will and leave everything to Ed and
not a cent to Phoebe? A. She told me time and again.

Q.- Did she tell you ten times? A. I didn’t count
them.

Q. Did she tell you eight times? A. Several times.

Q. How many times? A. I couldn’t tell you.

Q. Yes, you can. A.I cannot. 1 didn’t keep a
memorandum. If I noted this thing and put it down
every time I would have a great many more things to

40 tell you than this.
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Q. When was the last time that she told you she
was going to give everything to Ed and nothing to
Phoebe? A. T conldn’t Just say, but she told me since
the funeral.

Q. That was in July, 1910 A, Yes: I'saw her 1
guess, about a year after,

Q. Whereabouts? A. She was at my house.

Q. The first time she told you was about five or six
years ago? A. Yes, she told me several times.

Q. The first time was five or six years ago? A. Yes,
I would say all of that, since she has been to Clinton.

Q. Was it five or six years ago? A. I should judee
four years ago, four or five,

Q. From that time she kept telling you— A. Every
time we came together that was our conversation. She
didn’t intend for Phoebe to have one cent. The other
word she used, too.

R. Phoebe and her mother got along nicely? A.
No, sir; she never spoke well of Phoebe to me.,

Q. You don’t like Phocbhe? A. No, T don’t. I am
no relation to her; remember that from this day on,
and haven’t been for years.

Q. You like Eddie? A. Yes, Eddie is all right, but
if T had anything against him he would get it just
the same.

Q. You don’t know anything about the relations
between Kate Able and Phoebhe when they were living
in Plainfield? A She told me enough.

Q. There wasn’t any unfriendly feeling at thai
time? A, Then I was more against Phoebe from what
her mother told me.

Q. Her mother lived with Phoebe and paid three
dollars hoard? A, Yes, but she oot away.

Recess from twelve to one o’clock.
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AFTER RECESS.

JOHN CAREY, sworn for the proponent.

Direct Examination by Mr. Able:

Q. Mr. Carey, where do you live? A. Clinton.
Q. And your business is what? A. Paper-hanger.
Q. Did you know Kate Able? A. Yes.

Q. How long did you know her before her death?
A. Ever since she moved to Clinton, probably eight
or nine years.

Q. Did you know her well? A. I think so, I worked
with her right along in the hotel. She was always
around where work was going on.

Q. Did she ever have any conversation with you rel-
ative to any disaffection in her family? A. Yes, she has
talked some about it.

Q. Did she ever say anything to you about her
daughter? A. Phoebe?

Q. Yes. A. Yes.

Q. Did she ever say anythng to you about her prop-
erty, or her intentions as to her property after her
death? A. Yes, we talked about that.

Q. How long ago were such conversations held?
A. T think the first year she moved there I done some
work there.

Q. How long ago ? A. I don’t know when she first
moved there, eight or nine years ago.

Q. In 1905 or 1906, I think it was. A. The first
year. I was doing up the house all through, paper
hanging.

Q. Well, did you have a conversation with her at
a later time than that? A. Yes, talked different times.

Q. How late a conversation did you have with llwr
about her family affairs or any intention of disposing
of her property? A. After they moved back the sec

40 ond time.




107
John Carey—Cross

Q. Where? A. The hote] there.

Q. State how long ago that has been. A. I think
a year and a half, the second time.

Q. Relate the last conversation after she moved
back. A. That was after her daughter had her ar-
rested in Plainfield,

Q. Whatever she said to you please state. A. She
said she wouldn’t give Phoebe one damn cent of her
money ; she had done with her,

Q. Where was this conversation held? A. Where
[ was working in the room.

Q. Was there anybody there besides you? A. No.
she was always there when any work was going on.

Q. Did she tell you anything further; any reason
why she would not leave her daughter a cent? What
did she say? A. She had her arrested and she was
done with her. When she said she was done she meant
it.

Q. Did she speak in a determined manner? A. She
always spoke that way. When she said a thing you
knew pretty near what she meant,

Q. Did she detail any more specifically in her eon-
versation her reason for making that statement? A. T
don’t know as she did. In the way of walk she brought
it up. It was none of my business, T didn’t pay any
attention muech,

Q. Did she say anything after this time VAT
don’t think she did.

Q. Can you give us the date? A. Five or six weeks
before she died. The last work I was doing there.

Q. You say the other conversation you had was
about the time they moved there? A. When they first

moved there; the first year they moved there, T don’t
know how long ago it was.

Cross-Examination by Mr. Gebhardt:

Q. What diq she say to you about her family, Mr,
Carey, at the first time you talked to her, which you 40
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say was the first year she lived in Clinton some eight or
nine years ago? A. The first time she moved there.
She was talking then like—

Q. (Question read). A. All she said then, she was
talking about the two, Phoebe -and Ed, she was going
to let each of them have the money equally.

Q. You say this last conversation was five or six
weeks before she died? A. Yes, some time after that
arrest in Plainfield.

Q. How long after? A. T don’t know how long af-
Hter.

Q. About how long? A. About six weeks before
she died. That was the last time 1 was there doing any
work.

Q. Have you a book showing the last work you
were doing there? A. No.

Q. You have given it to us the best you can? A. I
should say about six weeks. I wouldn’t statie positively
six weeks, about that.

Q. Do you know when she died? A. No, I don’t
know when she died—in April.

Q. The 12th of April, it has been testified. A.
Twelfth of April. Well, this was in March, doing the
spring papering.

Q. In March. A. Yes.

Q. Are you sure it was in March? A. Yes.

CATHERINE LACEY, sworn on behalf of propon-
ent.

Direct Examination by Mr. Able.

Q. Mrs. Lacey, where do you live? A. Plainfield
Q. Did you know Mrs. Kate Able before she died?
A Yees, sir:
Q. Did you know her son, Edwin S. Able? A. Yes,
sir.
Q. Do you know her daughter, Mrs. Gutmann? A
40 Well, I have seen her.
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Q. What is that? " A. I have seen her a couple of
times.

Q. How long ago has it been since you had any con-
versation with Mrs. Kate Able? A. had some con-
versation since about a month before she died.

Q. Before she died? A. No much.

The Court: Speak a little louder.,

Witness: Only about some business between ma
and Mrs. Able was what we talked about.

Q. Some business transaction? A. Yes.

Q. During that conversation was anything said
about her family ? Any particular member? A. I don 't
think at that time there was.

Q. Have you had any conversation with her as to
her family relations? A. T don’t think at that time; I
wouldn’t say.

Q. Have you ever had any conversation with her
about her family? A. While she was living in Plain-
field some time ago.

Q. How long ago? A. Over two years ago.

Q. Was it about the time she moved from Plain-

field to Clinton? A. I think she was going to move
then,

Q. Did she say she was going to move? A. Yes,
Sir,

Q. Will you tell us this conversation you had? A.
Well, she told me she didn’t want to leave Plainfield
only for some trouble between herself and her daugh-
ter, I think,

Q. Did she state the trouble? A. A party, I think.

Q. How is that? A. She didn’t like how she was
living, something like that.

Q. She didn’t like how she was living? A. Yes.

Q. Anything more? A. Well, there wasn’t much
more,
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Catherine Lacey—Cross
Laura Burd—Direct

Q. Did she say how she was living? A. Well, she
said she was having somebody staying with her.
Q. Did she say who it was? A. Mr. Ball, she says.
Q. Did she say any more? A. I don’t think she
did at the time,
Q. Did she say anything about making a will? A.
No, sir, she didn’t say that to me.
10 Q. Did you have any conversation prior to that
time before this time? A. Before that time ?
Q. About the same subject? A. No, sir, it was not.
Q. What was the nature of the conversation? A.
Well, it was something about make a trade upon a mort-
gage, Mrs. Deitrich had a mortgage for a yeér and Mr.
Ball was to trade it off for her for some house in
Plainfield ; T don’t know where.
Q. Did she say anything about her family? A. No,
I don’t think she did. The first time Mr. Ball kept
9¢ some money from her.

Cross-Examination by Mr. Gebhardt:

Q. Did she say also Mr. Ball kept some money be-
cause she owed it to him for making a sale or ex-
changing property? A. She didn’t tell me that.

(). Do you know Mr. Ball did do her business? A.
1 suppose he did.

Q. You know he exchanged property in Blooms-

g0 bury for property in Plainfield for her? A. Yes.

Q. And he did it as an agent for her? A. I sup-
pose so.

LAURA BURD, sworn on behalf of pmponvnt

Direct Examination by Mr. Herr:

Q. Mrs. Burd, where do you reside? A. Plainfield.
Q. You were acquainted with the testatrix, Mrs.
40 Able, during her lifetime? A. Not all her lifetime.
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Q. You knew her in her lifetime? A. Yes.

Q. How long had you known her previous to her
death? A. About seven years, I think,

Q. Was she at your place of business in Plainfield
about the time the suit was brought against her by
Mr. Ball? A. Yes, sir.

Q. That is true? A. Yes, sir.

Q. You had a conversation with her? A. I did.

Q. State what the conversation was. A. She came
into my place of business and she was crying. I asked
her what was the matter and she told me Mr. Ball
had written her a letter to come to Plainfield and what
train to come on, that he had a customer to buy her
house on Second street. When she got there the con-
stable served a summons on her.

Q. What else did she say? A. I don’t remember all
she said; that she told me was the matter.

Q. What did she say about her daughter, Mrs. Gut-
mann? A. She said it was as much her as Mr. Ball.

Q. Anything about the will? A. T said to her,
“There is so much money spent on cases you should not
leave somebody ficht over what you got.”’ I said,
“I believe if you die today you haven’t got any will.”’
She said, ‘I have.”’

Q. What else did she say? A. I guess that’s all
she said of any importance. T don’t remember all, but
[ remember that very well.

Q. Did she say any more in connection with her
will and her daughter Phoebe? A. I don’t Jjust recall
what she said.

Q. Did she say anything about her money ever com-
ing to Plainfield? A. She said, ‘““Not a cent of my
money will ever come to Plainfield.”’

Cross-Examination by Mr. Gebhardt :

Q. This was in January? A. The last of January or

first part of February. T think it was the first part of
February. :
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Q. The summons is here, Mr. Lacey, I would like you
to state as nearly as you can. It was the day the
summons was served? A. She was there the day the
summons was served and she was to appear. before
Judge DeMeza later, and I saw her both times. She
came to my store and waited until near train time.

Q. Did she say a summons was served on her, or
she was arrested? A. She said she was arrested be-
cause she didn’t understand a summons.

Q. She thought she had been arrested? A. Yes,
she said she was arrested.

Q. She wasn’t, was she? A. T think you call that
thing arrested.

Q. You learned afterwards that just a summons
had been served on her? A. T learned it at the same

time.

Q). That it was only a summons? A. I thought that
was what it was.

Q. You think you knew her seven years before her

death? A. Yes, I think so. I knew her all the time
she lived in Plainfield, and knew her before she lived
there.

QAL understood you to say this conversation, the
first conversation with her, that she said Mr. Ball sent
this letter to her? A. Yes.

Q. Are you sure now she said, “Well, T have &
will’’?  A. I know it.

Q. Where did you see her that day? A. In my
store.

Q. Where is your store 9 A. 153 East Front.

Q. Where is that with reference to the station
where she got off the train? A. About three blocks,
I think, from the station.

Q. Did she have a summons with her?
know. ‘

Q. Well, she was very much excited, wasn’t she?
A. Very much hurt.

Q. And erying? A. She did.

A. I don’t
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Q. For the summons had just been served on her?
A. It had. She said she was Jjust arrested, didn’t call
it a summons.

Q. It must have been due to the summons being
served upon her? A. That was one time, and she was
to my place when she was taken before Judge DeMeza.

Q. Was it the day she was just arrested, was that
the day she said she had a will? A. I don’t think so, I
think it was the last time I was talking with her, I
think the last day.

Q. Are you sure about it one way or the other, or
are you guessing? A. I know she said it.

Q. Did she say it on the first day you saw her? A,
No, I didn’t say anything to her about it because she
was feeling very bad.

Q. She said she thought Mrs. Gutmann knew all
about the transaction? A. She did. so she said.

JACOB HULSIZER, sworn on behalf of proponent.

Direct Examination by Mr. Herr:

Q. Where do you reside, Mr. Hulsizer? A. Clinton.

Q. How long have you resided there? A. Ten years.

Q. What is your business? A. Selling.

Q. Did you know the testatrix, Kate Able, in her
lifetime? A, Yes.

Q. How long have you known her? A. Twenty-five
or thirty years.

Q. Where did she reside the last few years of her
life? A. Clinton.

Q. How far from you? A. About three hundred
yards,

Q. How frequently did you see her? A. Probablv
t\onr three times a week.

Q. How intimately did you know her? A. Very.

Q. During the two years previous to her dedth did

30

Yyou have any conversation with her about her daughter 40
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Phoebe? A. She used to call me in very often and talk
with me and ask me different questions about her busi-
ness, and so on.

Q. Tell us the first conversation you can recall in
regard to her daughter.

The Court: You mean, when it was?
Mr. Herr: Yes, when it was and what it was.

Q. I mean within two years previous to her death?
A. T couldn’t tell when this was; it was kind of a daily
oceurrence. We talked over matters and things; I was
well acquainted with her, and she was quite a one for
telling her troubles to me. She even sent out for me to
come in and talk matters over.

Q. Did she tell you in those two years of any trou-
ble between her and her daughter Phoebe of ill feeling?
A. Yes, some little feeling there.

Q. I said did she tell you? A. She told me herself.

Q. Did you ever have any communication from
Phoebe on the subject or any conversation? A. No,
not in particular.

Q. Give the conversation you had with Mrs. Able.
A. T wouldn’t know how to commence that. I wouldn’t

know where to commence it.

Q. State in a general way what you remember of
it. A. She would send quite often for me to come in
and would tell her trouble. It would be sometimes one
thing and sometimes another.

Q. What was it in regard to her daughter Phoebe,
Mrs. Gutmann, the caveator in this case? A. About
the last of this business was—I can’t commence the
first part—the last of the business was she called in and
told me she had made a will.

Q. When was that? A. I couldn’t tell you dates,
it was so frequent she called me in 1 wouldn’t know-

40 T think this time she sent to the house for me
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Q. Did she tell you more than once she had made a
will? A. No.

Q. Give the conversation. A. She made a will and
said she had cut Phoebe out. I said, “My God, that
won’t do.”” She said, “Yes, she don’t care nothing
for me, why should I care for them?’’ I said, ““I am
sorry for that.”” T said, ““I don’t think that.”” She
said, ““You know that.”” I said, “‘I don’t know it.”’
We talked the matter over and she told me she had a
will and she had Mr. Thompson and Mr. Leigh wit-
ness the will. She said if T was in town she would like
to have me. T said, “I am awful glad T wasn’t here.’’

Q. Did she say what disposition she had made of
her property? A. Yes.

Q. What did she tell you? A. She said she had left
it all to Eddie. ;

Q. Why did she say she had left it all to him? A.
She gave different reasons,
Q. Repeat them. A. She said Phoebe didn’t care

for her.

Q. What else? A. I couldn’t tell you all of them;
[ don’t know.

Q. Did she say anything about being arrested? A.
Yes, sir.

Q. What did she tell you about that? A. She gave
me the devil, too, on that.

Q. Go on and tell that. A. In the first place she
said—in fact, Phoebe had been writing for her to
come down. She didn’t reply, then, of course, Phoebe
Wrote to me to ask her mother to come down; which T
did. T went up and told her. ‘‘Phoebe can’t get up to
Sée you, why don’t you go to see her; she is your only
daughter, She wants to see you and wants to see you
bad. Why don’t you go?”’ Mrs. Able began to cry
and said, ‘“‘She don’t care for me and I don’t
want to.”” T said, ““You ought to go. It is your only

daughter, T don’t see why you shouldn’t go.”” She
said, ““T ean’t go.”’
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Q. Did she tell you why she couldn’t go? A. She
didn’t at that time.

Q. Afterwards? A. I went over one time. 1 got
another letter from Phoebe asking me to see her mother
again to come down; and she had written Eddie’s
daughter.

Q. Helen? A. Helen. But she got no reply ani
asked me to see her mother again; which I did. T told
her, ‘““Mrs. Able, if I was In your place I would go
down. She can’t come up she told you.”’” She com-
menced to cry. This was in the hall of the hotel. We
went in the parlor. I went away—I1 didn’t go away
more than Able came in and said, ‘‘ What is the trou-
ble?’’ I toid him all T knew. I told him the circum-
stances. He said, ‘‘She had no business to g0.”” That
settled that part of it. In a short time Mrs. Able sent
for me to come to the hotel, she had a letter from
Phoebe to come down; they had a customer for her
property. Now was the time to sell her property an
to come at once. I didn’t go over, I was going down
town. She said, ““What shall 1 do?”’ 1T said, “‘If you
want to dispose of that property you would go. Prob-
ably that is what Mrs. Gutmann wanted all this long
time.”” Well, she- went. That all went along nicely
until she came back. She asked me to come over anil

then she wanted to pitch into me. She said, ‘It was

a concocted scheme of you and Phoebe to get me ar-
rested. I know what you was after, some trouble. Now
1 know what it was you got me to go down there and
get into it.”” T had an awful time making her believ:
I didn’t know anything about it. She wouldn’t let up
for a long time. I think Mr. Able came in while she
was at it-and pacified her, or I don’t know if I would
have gotten out alive.

Q. After he had pacified her, after the excitement,
did you all stay there? A. 1 went out.

Q. Did you see her again when you had any convel-

40 sation about the will? A. I don’t remember muct
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about the will after that day she told me of what she
had done about the will. She said she didn’t leave any-
thing to her because she didn’t care for her and she
didn’t see why she should care,

Q. Did she say anything about Ed? A. Yes.

Q. What did she say? A. She said—I don’t men-
tion Ed because I don’t know anything about him.

Q. Who did she tell you she had left her property
to? A. Eddie, she said Eddje.

Cross-Examination by Mr. Gebhardt -

Q. You got two letters, you say, from Phoebe? A.
Yes, sir.

Q. Asking her mother to come down ? A. Yes, sir;
asking me if T wouldn’t see her mother; that she woul
like to see her.

Q. About that time she said she had a will and
Charles Leigh and Mr. Thompson witnessed it? A. 1
don’t know whether it was that time or after she came
back, T wouldn’t say about that. I remember she told
me about this will, I don’t know now.

Q. I understood you to say you called in a great
Mmany times? A. Lots of times,

Q. And she finally told you she had a will and hadi
cut Phoebe out and that Mr. Thompson and Mr. Leigh
Were witnesses to the will? A, Yes, sir.

Q. You said something then about giving you the
devil. Later you said you finally succeeded in getting
her to g0 down there and she did ¢o down, and came
back and gave you the devil, A. Exactly.

Q. At that time that she gave you the devil was any-

thing sajq about the will that day? A. I don’t re-
member,

.Q- It was before that? A. I don’t remember wheth-
er 1t was before o after; I think it was after that.
Q. Be sure. A. I can’t. T seen heér so often anid

had conversation

: $; I never made no note. She was
quite a talker—g

didn’t want to know her trouble.

40
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Q. What made her cry when you were getting her
to go to see Phoebe? A. Phoebe didn’t care for her,
she said, and she didn’t see why she should care.

Q. Did she give the fact that Phoebe wanted to see
her as one of the facts of why she didn’t care for
her? A. No. I said it was an only daughter and as
her mother she ought to see her.

10 Q. That little business was before she went down?
A. Yes, sir.

Q. In none of these conversations did she say any-
thing about the will, about Eddie knowing anything
about it? A. Yes. When she said about the will she
didn’t mention Eddie, didn’t know anything about it.

Q. Also said she left her property to Ed? A. Yes,
and I think she said she left Phoebe just enouch so she
couldn’t break the will.

Q. After Mrs. Able had been to Plainfield, do you

20 remember getting another letter from Phoebe? A. No,
sir.

Q. Do you remember receiving a letter from her
telling you to see her mother and te]l her that she
was in no way to blame for Mr. Ball? A. Yes, I thing
T=do:

Q: And to tell Mrs. Able? A. Yes, I took the let-
ter and showed her; I couldn’t pacify her. 1 said, ‘T
don’t believe for a moment she would,”” but I could
never make her believe it.

0 GEORGE LEIGH, sworn on behalf of proponent.

Direct Examination by Mr. Able:

Q. Mr. Leigh, where do you reside? A. Clinton.
Q. In this county? A. Yes, sir.
Q. Did you know Mrs. Kate Able in her lifetime?
A. Knowed her for the last ten years.
Q. Do you know Edwin Able? A. Yes, Sir.
Q. Do you know Mrs. Phoebe Gutmann? A. Yes.
40 sir.
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Q. Have you ever worked about the Union Hotel?
A. I worked for them ever since they have been there.

Q. What do you do, what is your business? A. In
the stable.

Q. Have you ever conversed with Mrs. Kate Able,
say within the last three years of her life, relative to
her family relations or to any disposition she might
have had in mind to make of her property? A. All I
know is what she told me.

Q. How long ago was that? A. Coming in the stable
she said, ‘“What do you suppose Phoebe did?’’

Q. How long ago was that? A. Some time before
she was taken sick.

Q. The sickness from which she died or the pre-
vious sickness? A. Before that. I think the first year
they come back there.

Q. From Plainfield? A. Yes.

Q. State that conversation. A. I can’t tell exactly
what it was. I don’t remember it.

Q. What was the conversation? . A. Coming out
she said, ‘““What do you suppose Phoebe is doing?’’
and I'said, “‘I don’t know.”’ She said. ““Forged a check
for three hundred dollars, and I have got to lose it.
I am through with her. I’m done for good with her,
She will think of it some time.’”’” I didn’t have any
Inore conversation with her,

Q. Did you have any conversation later than that?
A. No.

Q. Did you ever hear her say anything to you about
making a will? A. No.

Cross-Examination by Mr. Gebhardt:

Q.. When did she say that Phoebe forged a check?
A. Didn’t say when, just come out and told me.
Q. This was Just a short time before she died? A.

Qllitp some time before that; I can’t tell when.
Q. Just one month, two months, three months, some- 40
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thing like that? A. 1 think there was something like
that, I forget.

MARY KLINE, sworn on behalf of proponent.

Direct examination by Mrs. Able:

Q. Mrs. Kline you Jive in Clinton, N. J.? A. Clin-
ton, N. J.

Q. Did you know Mrs. Kate Able in her lifetime?
A. 1 knew her for the last five or six years since she
Jived in Clinton.

Q. Do you know her son, Edwin Able? A. Cer-
tainly.

Q. And her daughter, Mrs. Gutmann? A. Cer-
tainly.

Q. Did you have any conversation with Mrs. Able,
say within a period of two years Before her death?
A. Well, of course, I had several conversations with her
all through the time she was in Clinton.

Q. How frequently did you see her? A. Every
Sunday, probably during the week.

Q. Did you live near the hotel? A. Opposite the
hotel.

Q. Did you have any conversation with her in the
last two years which related to her family relation?
A. Not two years, but the last year of her life.

Q. Will you please relate such conversation?

Mr. Gebhardt: Fix the time, please.

Q. How long before her death? A. Well, I think
about in February, but T can’t remember the date. I
am not very good on dates.

Q. In February? A. I think it was February.

Q. Of the same year she died? A. That she died.

Q. Do you know the year she died? A. I do not
remember. It was the same year, in February; she
died the first of April.
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Q. Please state the conversation? A. Well, she
came in the dining room leaning on the arm of her
daughter-indaw. I noticed she looked very ill. They
seated themselves at the table opposite where I was.
When I was through my meal I walked over and asked
her what was the trouble, or matter. ““Oh,”” she says,
“‘trouble.”” I says, ‘‘Are you sick? She says, ‘“No,
worse than that.”” T said, *‘ Mrs. Able, why should you
have trouble?”’ “Well,”” she says, “‘you know my
daughter Phoebe is living with two men, with her hus-
band and the Doctor. That is sufficient trouble for
you." I made the reply that, of course, I thought it
was.

Q. Is there any more to that conversation? A.
Nothing of any aceount. I didn 't want to enter into
any conversation on that subject.

Q. If you can, state all her last conversation? A,
Well, she said, ““You know,”’ she says, ‘‘she has been
living with Ball all these years as well as her husband.
And,” she says, ‘‘there will be a time when Phoebe
will feel very sorry to have disobeyed me in all re-
spects.””  That is the sum and substance of it all on
that matter,

Q. Did you have any further conversation? A. T
told her it was foolish to worry over those matters.

Q. Did you have a conversation at any other time?

A. No, one time. That was the only time she spoke to
me about it.

Cross _examination by Mr. Blatz:

Q. That was the only time she spoke to you about
family troubles? A, That was the only time. I am
not the kind to hunt up trouble.

: Q. Did she say anything about her son, Ed? A.
Not at that time. She frequently spoke of Eddie. He
always seemed to be her favorite.

Q. She never talked about him living in New York? 40
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A. No. I know nothing about her affairs in New York.

Q. Did she say anything about a will at that time?
A. No, nothing about her will.

Q. Did she complain to you, Mrs. Kline, that while
#1d was in New York that he was going around with
another woman? A. No, sir, not a word.

Q. At that time? A. Never a word.

Q. Or at any other time? A. No, sir.

Q. This was the only time she ever said anything
about Phoebe? A. This was the only time I had any
conversation in regard to her children.

Q. And you had been talking with her two or three
years? A. Yes, sir.

Q. And never at any time, other than this time,
had she said anything detrimental to her daughter or
son? A. No.

Q. You were very confidential with her? A. I
don’t know as I would say ¢ aonfidential,’”’ only neigh-
borly.

Q. You saw her Sundays? A. T saw her every
Sunday. Took our dinners there ; that is why I would
say every Sunday.

Q. This was in February she told you? A. T think
it was in February.

ELIZABETH HOCKENBURY, sworn on behalf of
proponents.

Direct examination by Mr. Able:

Q. Mrs. Hockenbury, where do you livet A. Here
in Flemington.

Q. Were you a sister of Mrs. Kate Able? A. I cer-
tainly was.

Q. Did you ever see your sister within a
two years before her death? A. Yes, quite often see

her.

lwl’iud of
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Q. At such times you would have conversations
about family affairs? A. No, sir.

Q. You did have conversations together? A. Well,
sometimes. She never told me anything of home af-
fairs, or I never pried into them.

Q. Did you ever have any conversation with her
wherein the subject of her children were mentioned ?
A. Nothing, other than mentioned them; because I
didn’t think it my business to interfere in her family.
[ never asked her any questions.

Q. Did she talk to you about her daughter Phoebe?
A. Not a great deal ; no more than, she never had much
pleasure with Phoebe. She didn’t treat her as she
should treat her mother.,

Q. When was such conversation held? A. I don’t
recollect the time.

Q. Were you present at Clinton during the last ill-
ness of your sister? A. I was there two nights before
her death.

Q. While you were there did she say anything about
either of her children to you? A. She didn’t say noth-
ing until the night Phoebe came there.

Q. What did she say? A. I was out in the hall
when Phoebe went in the sick room. When she came
out I went in. She said, ‘“What is Phoebe doing here.
[ didn’t want to see her.”” I didn’t make no reply; I
sat down by her bed. She said, ‘T tell you, T have
made a will. I didn’t leave her nothing, because she
forged a bad check on me against the bank for $350.
That is all T want her to have.”” The next morning as
I took the train to go away they come for me. I went
back to the house and she died in a few minutes. That

1§ the last words I said to her and it is the last she said
to me,

Q. Did she at that last conversation, or any conver-
Satlon you may have had preceding that one within a

reasonable period of time, tell you why, or give you

any reason why she didn’t want to leave her daughter 40
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anything? A. Only at that time; that was the only
¢ime I knowed she had a will.

Cross-Examined by Mr. Gebhardt.

Q. When did you first arrive there in her last sick-
ness? A. I think it was on Monday morning. They
'‘phoned down for me to come up, that she wasn’t at
all well; and I went up during the day.

Q. In the afternoon? A. In the afternoon I think,
about noon when I got there.

Q. How did you go—what road? A. On the cars,
on the Lehigh Valley, 1 stayed all night.

Q. You wasn’t there in he afternoon? A. No. I
didn’t take no account; didn’t think this thing would

oceur.

Q. You stayed all night with her? A. Stayed all
night. :

Q. When did the conversation take place! A.

Why, Wednesday morning.

Mr. Able: Will your Honor permit another ques-
tion?

The Court: You may ask it.

By Mr. Able:

Q. Mrs. Hockenbury, it has been testified by Mrs.
Gutmann on the stand that you said to her, ‘‘You have
killed your mother.” What did you do that for? A.
I don’t remember ever saying that word. I said she
was a woman who died with a broken heart. I don’t
thing I said any more.

Q. Who did you say that to?

(Objected to.)
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Q. You didn’t say any such words to her? A. T
don’t thing T said any such words to her.
Q. What did you say to her—Mus, Gutmann ?

(Objected to)
(Objection sustained)

A. L. RILEY sworn on behalf of proponent.
Direct-Examination by Mr. Able.

Q. Mr. Riley, where do you reside? A. Phillips-
burg, New Jersey.

Q. What is your present occupation? A. I am a
clerk in the Warren Foundry & Machine Company.

Q. What was your occupation previous to your pres-
ent one? A. Assistant cashier in the Phillipsburg Na-
tional Bank.

Q. How long did you occupy such position? A. I
was with the bank twenty-three years. I don’t recall
how long T held that position.

Q. Did you know Mrs. Kate Able? A. In a busi-
ness way, yes.

Q. Have you ever seen her write? A. Yes.

Q. Have passed upon her signature in that bank?
A. T have.

Q. With what frequency? A. Probably half a doz-
en times,

Q. And during the period in which you were en-
gaged in service in the bank, was it your business to
tompare signatures? A. It was part of my value to
the bank.

Q. For how long did you do that class of work?
A. Well, all the time I was there?

Q. Twenty-three years? A. Yes.

Q. Have you ever made a study—have you given it
Particulay attention, the question of handwriting and 40
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signatures? A. well, no, except as it came to me in a
business way. I didn’t make it a profession, but part
of my value to the bank was my ability to see if checks
were properly signed.

Mr. Able: Do you want to cross examine the wit-
ness as to his qualifications?

Mr. Gebhardt: No.

Q. I show you a book, which is endorsed signature
book, Exhibit No. 1, Bloomsbury National Bank, and
direct your attention to the name of Kate Able therein
written in purple pencil apparently, and would ask
your opinion as to whether or not Kate Able wrote

that signature?

The Court: Are you going to attack the standard?

Mr. Gebhardt: I have no objection to his going
ahead.

Q. Witness is shown paper, proponents’ exhibit 4
which it is admitted by the caveator contains the true
signature of Kate Able. Witness is also shown exhibit
3 proponent’s, for identification, purporting to be the
correct signature. What have you to say as to the
standard in the book being the same signature as the
signature upon the two papers which you have before
you? A. It is not the same, unless it was made at a
very much earlier date.

Q. You are shown signatures upon some checks—

The Court: Is there any objection to those checks
being marked for identification? They were sho.\\'n
Mrs. Gutmann as purporting to be in the handwriting
of Mrs. Able’s husband.
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Mr. Gebhardt: T have no objection
( Same as marked Pro. Ex. 10 for Iden.)

Q. You are shown four checks, all four marked
Pro. Ex. 10 for identification, and are asked to compare
the signature on those checks with the signature upon
the signature book of the Bloomsbury Bank and to
state whether or not, in your opinion the handwriting
in the book and the handwriting on those checks is the
same? A. In my opinion it is,

Q. I show you Pro. Exhibit 1, and you are shown
signature on that paper and asked whether, in your
opinion, that is the true signature of Mrs. Kate Able,
deceased? A. Tt is.

Cross-Examination by Mr. Gebhardt.

Q. You were the assistant cashier of a bank? A. I
was.

Q. Did you have in your bank a book like that (in-
dicating) with the signature in it so the bank could
identify the signatures? A. Years ago, yes.

Q. They didn’t have the practice of putting signa-
tures in that book that weren’t the right signatures
of persons? A. Not in my experience in the bank,

Q. Yet you say this book you looked at which was
the signature book of the Bloomsbury National Bank
and has what purports to be the genuine signature of
Mrs. Able, was not put there by her? A. In my
Judgment it was not, unless it was done at a very much
earlier date than the signature I am familiar with.

Q. You have been shown some signatures written
in 1887, that is about twenty-five years ago, and then
You are shown some made very recently, three or four
years ago, to which do you refer?

Mr. Able: The checks were presented as the hus-
band’s signatures,
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Q. Only the late signatures you refer to? A. In
my judgment, this wasn’t the writing of Kate Abel in
this book.

Q. Why do you say that? A. It hasn’t the char-
acteristics of her signature as I knew it.

Q. It having been made thirty years before yon
knew it, you still say it wasn’t made by her? A. Com-
paring it with the checks signed by someone else, it is
my judgment it was written by that person who wrote
those checks, said to be her husband.

Q. You want the jury to believe, in your opinion,
the husband wrote his name in that book for his wife?

Mr. Herr: Objected to what he wants the jury to
believe.

The Court: Objection sustained.

Q. You tell us on the stand that this signature made

in this book for the bank was made by the husband
and not the wife? A. That is, provided the husband
wrote those checks I was shown, which I do not
know anything about.

Q. Suppose you hadn’t them to look at? A. I
would simply say that I didn’t believe this was the
signature of Kate Abel.

Q. What would you base your opinion on? A. The
difference in the handwriting.

Q. You say you saw her write about six times in
her lifetime? A. I saw her signature perhaps six times,
but I have seen the same signature a great many
times.

Q. Did you have her signature in your book in
your bank? A. Yes. .

Q. How did the signature you have compare with
this signature? A. Not at all.

Q. Didn’t look like it? A. No, sir. .

Q. Will you give us your opinion of what good 1t
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was to the bank it was to have a signature that didn’t
look like her’s. It wouldn’t give much aid? A. Not
unless they used this signature in paying checks.

Q. What do you mean by that? A. Persons doing
a banking business sometimes authorize other people to
sign their checks. In that case they take the signa-
ture of the person who is going to sign the checks to
authenticate the checks by.

Q. Do they do that when a person has the opportun-
ity to sign their own check and sign their own name
in the book? A. It is not a common thing.

Redirect examination by Mr. Able.

Q. Mr. Riley, do you recollect Mrs. Kate Able at
any time disputing‘a check which had been paid by
the bank in which you have been employed? A. T have.

Q. State your recollection about that and what she
may have said, to the best of your recollection? A.
Well, I have no distinet recollection of what she said,
except it was not her signature and the bank should not
have it charged to her.

Q. Do you remember any more of the conversation ?
A. The whole conversation—she made a strenuous ob-
Jection to having been charged with the amount of the
check and upon being—of course, representing the
bank it was sought to persuade her she may have
written it or authorized someone to do it for her and
forgotten the fact, but she was positive and emphatic
0 not having done so.

Q. Was she informed who had presented the check?
A. Yes, sir,

Q. Who informed her? A. I presume I did.

Q. What information did you give her about that?
A. Ttold her if anyone else signed her name and drawn
the money it would be g very heinous offense, and she
:%h0111(1 think the matter over carefully before accus-
g anyone, [f ghe insisted on the return of the money 40
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the bank would prosecute the person who drew the
check. Upon being informed the nature of the of-
fense she asked me again what the penalty might be,
and asked me to put that in writing that she might
impress on the person who had done it, that it might
not be repeated.  That is my recollection of the cir-
cumstances.

Q. Did she accuse anybody there at that time? A.
1 don’t know what she said, but she said she had auth-
orized no one to draw the money.

Q. Who drew the money? A. Phoebe M. Gutmann.

Q. Was there anybody with Mrs. Able you observed
at that time? A. Yes.

Q. Did you hear who was there? A. Her sister,
Mrs. Stanton.

Q. Did you hear any conversation that Mrs. Able
had with Mrs. Stanton in reference to the check? A.
Not that I recall.

Re-cross examination by Mr. Gebhardt.

Q. Where is this check, Mr. Riley? A. Where is it?
Q. Where is it? A. In my pocket.
Q. We would like to have the check produced.

(Witness produces check)

Q. Now, Mr. Riley, will you tell us, in your pudg-
ment, whether that is the genuine signature of Kate
Able? A. It is not.

Q. It is not her genuine signature? A. In my judg-
ment it is not.

Q. Why? How does that differ in any respect
whatsoever from the signature prosontcd as the signa-
ture you accept—in the slightest particular, in any way
whatsoever? A. It is written in a very much easier
hand from the other; apparently by a young person.

40 Q. Take the last «t?? and ‘‘e’’ on tKate’’ in the
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check and also the written instrument witnessed by F.
J. Blatz which has been admitted to be her signature,
and tell me in what respect the two letters Sshrandia
on the check are not smoother than the ‘‘t’’ and ‘“‘e”’
on the check? A. No, not smoother.

Q. Just about as smooth? A. Just about alike.

Q. Now, in what respect is the word ‘“Able”’ on
the agreement smoother than the word ‘“Able’’ on
the check? A. There is no tremble about the ‘“Able”’
on this check itself,

Q. Is it on the other? A. There is. The down-
ward stroke on the ‘‘b,”” and look at the up stroke
on the ““A’” and the final stroke.

Q. Did you notice that cross on the ‘“A”’ on the
check made entirely separate, a different color ink al:
most? On the check I am talking about? A. The pen
has been removed from the paper making the signa-
ture on the check apparently, and also on Lhersshn?

Q. So it evidently wasn’t made all at once, the
“A?” A, Evidently wasn’t made all at once.

Q. Whereas the ‘““A’’ on the admitted agreement
was made all at once? A. It was made all at once.

Mr. Gebhardt: I would like to have this check
marked as an exhibit,

Mr. Herr: If the Court please, its prohibitive
force as evidence is to show the feeling of Mrs. Able
toward her daughter. Tt don’t make any difference
Whether that is the genuine signature or not. The
Senator had the cheeck produced, ‘we didn’t. We
are willing to let it go in if he wants.

The Court: Tiet it be marked. If it is consented
to be marked in evidence it will be so marked.

Mr. Herr: What we object to offering it in evi-

dence s to show that as the genuine signature.
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William F. Walters—Direct

Mr. Able: We didn’t seek to prove that was genu-
ine or not.

The Court: The check is offered and consented to
be admitted.

(Same is marked Cav. Ex. 4.)

Mr. Gebhardt: It is plainly understood that the
check is admitted in evidence.

Q. When this check first- came to the bank who
looked it over? A. The teller.

Q. Who is the teller? A. His name was Charles
Dayvis.

Q. How long had he been in your bank? A. For a
number of years; I don’t know how long.

Q. Had it been his business to pass on checks? A.
(C'ertainly was.

Q. Mrs. Able’s and others? A. Yes, sir.

Q. And he passed it as her genuine signature? A.
He did. As far as I know, he did.

Q. It was after the check was cashed and charged
to her account this fuss arose and Mrs. Able said she
didn’t sign it. A. Yes.

Further re-direct examination by Mr. Able.

Q. Was your attention called to the check at the
time it was produced for cashing? A. Not to my reol-

lection.

Q. Have you any positive information, any direct
information, of what was said or done at the time it
was cashed? A. None whatever.

*“WILLIAM F. WALTERS sworn on behalf of pro-
40 ponent.
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Direct examination by Mr. Able.

Q Mr. Walters, where do you live? A. Plainfield.

Q. Did you know Mrs. Kate Able in her lifetime?
A. T did.

Q. Do you know her son, Ed? A. I do.

Q. Do you know her daughter, Mrs. Gutmann? A.
I do.

Q. How long had you known Kate Able? A. About
three years, I think; three or four I think, something
like that—three years, I think. :

Q. Have you had any conversation with her? A.
At different times, yes sir.

Q. With relation to her family? A. I had one
then.

Q. When was that? A. At the time the paper was
served on her in Plainfield.

Q. Will you state that conversation? A. Why,
she wrote a letter—mno, she didn’t, but Helen did,
that is Mrs. Edwin Able’s daughter; wrote a letter to
me stating Grandma was coming down: that Phoebe
and Ball had a chance to sell the Cecilia Avenue house ;
that is in Ventnor Township; that I should met her
at the depot. I always went with Mrs. Able on any
business she had to do. She notified me ahead of time
and I went with her. She wrote this letter to come
down; T went to the depot to meet her. When I
came to the depot I seen John Manny, the constable,
and Mr. Ball at the depot. When I seen them there—
I don’t know why I should get the suspicion—I don’t
know of any of the dealing between her and Ball,
any more than they had some land deals—

The Court: Just state what occurred.

@ What was done and said? A. She got off the

traj : - :
'aln and met e, Previous to her getting off the

rai A . . . . >
train, as the train was coming in, Ball told John 40
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Manny to serve it on the woman that came up to me.
I heard him make that remark when the train was
coming over the Park avenue bridge. When she shook
hands with me, John Manny served the paper on her.
When he served the paper she clung to my arm. She
said, ‘“What is this, am I arrested?”’ I said, ‘‘No, don’t
you worry. I asked him if he knowed anything about it.
He said, ‘“No.”” The agreement was to meet this party
at three o’clock, I am sure at the Kensington Hotel.
We went to the Kensington Hotel where the man was
to be. In the meantime I was talking with Ball and
found the man’s name that was to be there. I knowed
him ; he was an insurance agent. We went to the Ken-
sington Hotel and he wasn’t there. We walked around
the town; Mrs. Able couldn’t sit in the hotel We
went back again, probably at three o’clock. This man
wasn’t in the room. We went downstairs and I found
this man. His name was Elliott. I brought him up.
Mrs. Edward Able and Aunt Kate was there. They
had a talk about the property down there. I knowed
this man didn’t have a dollar himself. ~The conversa-
tion didn’t last a couple of minutes until Edward Able
told the man he was a humbug and didn’t have no
money at all; it was a scheme to get Mrs. Able down
there, and the man practically admitted it right there
in the hotel. Then I went down stairs again and Mr.
Able wanted to see Ball. We went around that
street looking for Ball. We came to Front street and
on to Park avenue and we came on him so sud-
denly—coming into Park avenue there is a little alley—

Mr. Gebhardt: I object.

The Court: I think it is entirely irrelevant.

Q. I want to know what Mrs. Able said and what

she did that had any relation to her two children. I
40 thought we would save time by letting the witness g0
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on. What did Mrs. Able say there. A. At that point,
after we left Ball we were going away. Well, she
says, ‘‘Phoebe done enough in past times; this is the
limit; now I am through.”’

Q. Did you have any conversation after that? A.
Down there once after that.

Q. Did she say anything about her daughter at
that time? A. Didn’t say a word about her daughter
at all. The only thing she said to me was a will was
made out.

Q. How long was that after she had been down
there first? A. Probably a week, no, the first week it
was adjourned on account of her bzing sick.  After
the paper was served it was adjourned on account of
Mrs. Able being sick; it was the following week.

Q. What did she say? A. She said she was
through with Phoebe, she done enough.

Q. The following week? A. She told me she had
made a will.

Q. Did she say any more? A. Not to me at that
time.

Q. Have you had any other conversation which re-
lated to her daughter? A. Previous to that I had, be-
fore she left Plainfield.

Q. How long before her death? A. I think they
have been there two years; it was before she left Plain-
field. I would say positively, didn’t keep no track.
Have no necessity for keeping track. Previous to that
we used to go out very frequently. She told me dif-
ferent times and we would sit in the room and talk.
She said Phoebe was acting very disgraceful to her
and her family. That she had a good family and had
no right to act as she had been acting.

Q. Did she tell you how she ‘was acting? A. She
told me how she was acting.

Q. What did she say? A. She said she had Ball
Tl}”‘t' as man of the house, but the Doc was. At that
time I never geen Doc to know him, at that time. 40
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Phoebe, Mrs. Gutmann, would come over to their house
in the evening and we would play whist. Old Mrs.
Able would come there and she told me Phoebe was
very untrue to her husband. She got disgusted was
one of the reasons she left there; got disgusted the
way Phoebe was acting.

(ross examination by Mr. Gebhardt:

Q. Didn’t Ed Able and Mrs. Able come together?
A. When the paper was served.

Q. Didn’t they go there together? A. I can’t an-
swer that question.

Q. Wasn'’t he there while she was there, as far as
you know? A. While I was there.

Q. When Ed left to go back to Clinton she left too?
A. Yes.

Q. And still she told you she left Plainfield because
of the bad way Phoebe was acting? A. She didn’t
say that, pardon. That was the reason she! left board-
ing at Mrs. Gutmann s on account of the indecent way
she was living.

Q. You didn’t refer to her leaving there to go back
to the Clinton Hotel? A. No, going back to Mr. Able’s
house, 934 Front street; Mr. Edward Able, where he
resided at that time.

Q. It was Mr. Able’s mother’s house? A. The
house belonging to Mrs. Able, yes; but he was living
there.

Q. In all the time she was in Plainfield she lived
with Ed? A. I ean’t tell you that; most of the time I
knowed them; I don’t know what time she first came
to Plainfield.

Q. How long had you known her in Plainfield?
About three years?

Q. In Plainfield? A. No; nine months or a year.

Q. In Plainfield? A. In Plainfield.

ne
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Q. Most of the time she lived with Ed? A. Yes,
sir.

Q. And all she did was to go back to Ed’s? A. She
used to visit back and forth from Mrs, Gutmann’s, but
she lived with Ed.

Q. Her real home was with Ed in Plainfield? A.
At that time, yes.

Q. You and Ed Able are very good friends, aren’t
vou? A. Friends, belong to lodges is the only thing
that way.

Q. Did you not do the work of: collecting the rents?
A. I done it for her mother before she died.

Q. And have done it for him ever since? A. Yes.
The administrator asked me to continue as I had been,
Ed never asked me.

Q. You were asked to collect the rents for the prop-
erty, as you had collected the rents for Mrs. Able in
her lifetime and you have collected them ever since
for Ed? A. Not Ed, for the administrator,

Q. Who is that? A. Charles N, Ready.

Q. And you have continued to collect for him ever
since? A. I have up to the present time. I have had
work done on the house at Plainfield, through his ad-
viee; have got a man doing‘the work on the house, keep-
ing the house in repair. 1 colleet the rents on the
Cecilia place in Ventnor Township.

THOMAS BARBER, sworn on behalf of proponent.
Direct examination by Mr. Able:

Q. Doctor, where do you reside? A. Phillipsburg,
New Jersey.

: Q. You are a regular practicing physician? A.
T g .
es, sir,

Q. How long have you been practicing? A. Thir-
teen years, now.
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Q. You are a graduate of what college? A. Uni-
versity of Pennsylvania.

Q. Did you know Mrs. Kate Able in her lifetime?
ATCYies Snir

Q. Did you attend her in her last illness? A. I was
called, I think, twice in consultation; I think twice.
Onee I know, but I think twice, in the last three weeks
of her life.

Q. Will you state about what time that was—the
month? A. I couldn’t do that.

Q. Was it the illness of which she died? A. Yes,
sir.

Q. Had you known her before that time? A. Yes,
I was called in one time in consultation at Plainfield.
Saw her there and have seen her once or twice before,
but not intimately acquainted with her.

Q. From the examination you made and your con-
versation with her, what have you to say about her
mental capacity? A. When I saw her in Clinton it
was no different from what it had always been; no
mental trouble that I observed.

(ross examination by Mr. Gebhardt:

Q. Did you know that her last sickness only last
three days, not three weeks? A. It lasted more than
three weeks.

Q. It wouldn’t if she was taken sick Sunday and
died early Wednesday morning, six o’clock in the
morning? A. I think [ saw her three days before,
Qenator. I haven’t an exact recollection of that; I
know 1 saw her this last illness. They gave me the
history. I know, positively, she was ill longer than
what 1 was told.

Q. What day did you come to see her first? A
I don’t know.

Q. Was it Sunday or Monday? A. 1 don’t know.

Q. Tuesday? A. I don’t know.
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Q. How many days apart were the consultations?
A. T am not definitely satisfied I made two consulta-
tions, but I think there were.

Q. Do you know which day it was? A. I don’t
know which day either was. I was consulted once, I
think twice. I wouldn’t testify it was twice.

Q. You know you weren’t there the fourth of Feb-
ruary? A. I couldn’t say I wasn 't; not one day I was
there.

Q. While you were there it wasn’t during her last
illness. A. During her last illness.

Q. Do you know whether that was April or Feb-
ruary? A. If they would tell me it was February 1
would believe it,

Q. The will purports to be signed on the 4th of
February, and it is an indisputable fact that she died
April 12th. A. If she died in April T was there a week
before she died.

Q. It was not two months before she died? A. No,
within two or three weeks; if T saw her twice the last
time was three days before she died.

Q. If she made her will the 4th of February you
do not know anything about her condition at that
time? A. No.

Q. Isn’t it a fact, Doctor, that she was unconscious
all the time you were there in her last sickness? A.
Never unconscious when I saw her; talked to me.

Q. Did she talk rational? A. Rationally as she
ever did.

Q. You mentioned seeing her once before? A. I
said T met her; T used to eall on her. I could recollect
the time when T haq seen her in Plainfield; T ecalled
down there once or twice; there half a day at one time,
between trains going from Phillipsburg to Plainfield. T
can’t tell, about three or four years ago, T saw her at

Mr. Able’s at Clinton—it might have been two years
ago.

20

30

40
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HARRY ABLE, sworn on behalf of proponent.
Direct examination by Mr. Herr:

Q. Witness is shown check dated February 25,
1900, marked Ex 6, for identification, and is asked
whose signature is attached to that check? A. That
is the signature of Kate Able.

Q. Did you see her sign it? A. Yes; I saw her
sign that.

Mr. Herr: I offer that as a standard.

The Court: It will be admitted as a standard.

Q. Witness is shown, paper dated August, 1898,
marked Exhibit 1; 14 for identification, and is asked
whether he saw that signature attached. A. Yes.

Mr. Herr: I offer that in evidence.

The Court: Let it be marked in evidence.

Mr. Gebhardt: What do you offer that for?

Mr. Herr: As a standard.

Q. Witness is shown paper writing purporting to
be the will of Kate Able, marked Exhibit 1 for identi-
fication, and is asked in whose handwriting the body of
the will is? A. It is in my handwriting.

Q. When did you draw that and where? Al
drew it on the 2nd of April, 1911. It was drawn—

The Court: The 2nd of April?

1911.

Witness: Pardon me, the 2nd of February,
at

It was drawn in the office of myself and partner

40 Frenchtown.
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Q. How did you happen to draw that will? A. I
received a letter from Mys. Maggie Able,

Q. Edward’s wife. A. Edward’s wife.

Q. Have you that letter with you? A. I have the
letter.

Q. Produce it.

(Witness Complies.)

Q. After you had drawn the will what did you do
with it? A. I mailed it, together with a letter ad-
dressed to Mrs. Maggie Able.

Q. Did you keep a copy of that letter? A. Yes,
[ have a copy of that letter,

Q. Or have you the original? A. I haven’t the
original.

Q. Do you know where the original is? A, Only
from inquiry I made. 1 inquired of Mrs. Able and re-
ceived a reply from her about it.

Mr. Herr: Have you any objection to the intro-
duction of the copy of the answer,

Mr. Gebhardt: From what?

Mr. Herr: Answer to that letter was returned
with copy of the will.

Mr. Gebhardt: Yes, I do. I don’t know what it
contains or auything about it.

Q. Have you any way of getting the original? A. I
was informed that they didn’t have it; it was de-
stroyed,

Q. Let me have the copy.

(Witness complies.)
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Q. This you say was mailed to who? A. Mailed
this letter, together with the will, to Mrs. Maggie Able
at Clinton.

Q. Did you receive the will in return afterward?
A. Yes; I received the will.

Q. When did you receive it, if you can tell? AT
think about less than a week after T had made the will.

Q. Did you receive any communication with the
will, or just the will itself? A. There was a letter with
the will.

Q. Have you that? A. I have the letter; it was
written by Mrs. Able and signed by Mr. Able.

Q. Written by Maggie Able? A. It was written

by Maggie Able and signed by Ed. I know the writ-
ing.
Q. Was the will in the present condition when you
receive it signed and witnessed? A. Just as it is to-
day so it was as it left my hands, with the exception
of the word ‘‘fourth” and the signature of Kate Able
and the signatures of Charles W. Leigh and Mr. Thomp-
son. This caret mark on the will I think, I drew,
where the witnesses were to sign.

Q. After you received it what did you do with it?
A. T put in in the safe at our office and kept it there
until after her death.

Q. What time? A. After her death—I did not at-
tend her funeral is the reason I can’t give it.

Q. I was only trying to fix the time you produced
it. What? A. I filed it at Frenchtown finally. First
I wrote Mrs. Gutmann to say what T had here. 1 had
a letter from Mr. Blatz saying—

Mr. Gebhardt: What has that to do with it?

Q. I only asked what you did with the will? A. ]
brought it before the Surrogate at Flemington.
Q. Where it has been ever since? A. Yes, 88 far
40 as 1 know.
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Q. Did you leave it with the Surrogate? A. Yes,
it is in exactly the same condition as when I produced
it.

Mr. Herr: I would like these letters to go 1in.

Mr. Gebhardt: 1 object to their being admitted.
[ understand you ask me to consent to their admission?

Mr. Herr: Yes.

Mr. Gebhardt: On the contrary, 1 object. One
purports to be signed by Edward F. Able and by Mag-
gie Able. There is no objection to that all because you
can easily prove them.,

Mr. Able: T shall not offer them unless you want
to offer them yourself,

NOT CROSS EXAMINED.

Mr. Gebhardt: There is one thing, if the Court
please T hardly know what to say about it. Mr. Able
has testified he received a letter from Maggie and pro-
duces the letter. That leaves the impression on the
Jury that the letter was to impress him that a will be
drawn, yet the letter contained that request is not
offered. Tt seems to me that unless it is offered his
testimony should not be accepted.

The Court: Judge Herr was perfectly willing to
have it in. This letter will be admitted.

Mr. Herr: I couldn 't consent to that unless the
three go with it.

Mr. Gebhardt What letter?
Mr. Herr: The reply?
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Mr. Gebhardt: Have you got the original?

Mr. Herr: We haven’t the original reply. We
have a copy.

Mr. Gebhardt: I will not admit the copy.

The Court: I cannot rule upon the copy. The two
letters themselves will be admitted and marked.

Mr. Herr: The Court understands I will object to
the admission of the letters.

The Court: Of course, I cannot admit them at this
time under objection.

(Letter of February 24 to Harry Able marked Cav.
Ex. 5 for identification).

(Letter February 6th to Harry Able marked Cav.
Ex. 6 for identification).

JOHN W. CREVELING recalled on behalf of pro-
ponent.

Direct examination by Mr. Able:

Q= Vi Creveling, this book that was produced by
you yesterday as being a signature book, marked BEx-
hibit 1, of the Bloomsbury Bank, containing in blue, or
purple pencil the signature of Kate Able, is again sub-
mitted to you. I would like to call your attention to
four checks, marked proponent 's Exhibit 10 for iden-
tification, with particular relation to the signatures On
these checks, and would ask you to state whether or
not by comparison with the standard which you pre-
sented, those are the signatures of Kate Able? A. It

40 would seem so, yes sir; they are.
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Q. They were written by Kate Able? A. Undoubt-
edly they were not.

Q. Do you know who wrote those? A. It says per
her husband.

Q. After examining those signatures and compar-
ing them with the standard which you presented, what
have you to say about the signature and the standard
being identical? A. I would say they are identical,
Mr. Able.

Q. Are they, in your opinion, written by the same
hand? A. They are.

The Court: What do you means by the ‘‘stand-
ard?”’

Mr. Able: The book that was presented as a
standard. ;

Q. After having your attention called to the signa-

tures on the checks and directed again to the signature
standard, in the signature book Exhibit No. 1 Blooms-
bury Bank, do you still say that the standard in purple
pencil was written by Kate Able? A. I should say it
was not.

Q. Having clarified the atmosphere in regard to the
“standard’’ T present the will purporting to be Kate
Able’s will and at the same time presented to you
Proponent’s Exhibit No. 4 which is acknowledged to
be Kate Able’s signature and also present Proponent’s
Exhibit No. 8 for identification. You are also shown
Proponent’s Exhibit No. 6, being a check dated Feb-
Iuary 28, 1900, and you are asked whether or not, hav-
ing the benefit of the comparison of those signatures,
You would change your opinion as to the signature on
the will. A, T certainly would, Mr. Able.

Q. Would Yyou now say that is or is not the signa-
ture of Kate Able, deceased, on the will? A. Tt would
S¢em to be the signature of Kate Able.
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Q. Would you say it was her signature? A. Yes.
Cross examination by Mr. Gebhardt:

Q. Mr. Creveling, you said, as I believe, you had
known this woman for thirty-five years? A. I think
S0.

Q. Nearly all of that period she did business in
your bank? A. I think so.

Q. You have been in that bank all that time?
A. Yes.

Q. And had seen her name on checks many times!
A. 1 would like to qualify that. She was very slow
in giving out checks, as I remember.

Q. You certainly cashed checks in the bank quite
a number of times? A. She did.

Q. Signed by herself? A. We supposed so.

Q. “We supposed so?”’ A. Yes.

Q. You knew that yesterday? A. Yes.

Q. You remembered it? A. Yes.

Q. You remembered her signature yesterday, didn’t
you? A. I thought I did.

Q. Your judgment yesterday as to the signature
on the will was founded on a comparison of the sig-
nature in the stock book and the will, wasn ity AT
certainly was.

Q. Wasn’t it also your recollection of having seen
her signature? A. Yes.

Q. You can tell the signature of people who are
used to signing checks and dealing with the bank them-
selves, ordinarily, without comparing anything? A
As a rule, yes.

Q. You said that signature was put in by her in the
book? A. I said so. I don’t believe it now, Senator.

Q. Why not? A. The checks submitted for com-
parison dated April 1, 1887; I guess it is March 28,
1887 ; November 30, 1886, and April 12, 1887, all say

40 ‘“per L. F. Able.”
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Q. In the book there did you have that signature
for her or him? A. For her, strange as it may appear.

Q. What good was it for your bank to have it done
by him and not her?

Mr. Able: It is objected to.
The Court: Overruled.

A. She told us that was her signature, evidently.

Q. Isn’t it on the paper in the book. It is on this
book, left on the book; it must have been done at the
bank? A. I don’t know about that.

Q. It wasn’t a separated paper pasted on? A. No.

By Mr. Herr: ;

Q. You are acquainted with the signature of Levy
Able, are you not? A. That is Levy’s signature, all
right. 20

Q. Your judgment yesterday was influenced by his
signature in writing the checks written by him were
on her account? A. Yes.

By Mr. Gebhardt :

Q. The fact is you are easily fooled in the whole
business? A. You certainly are, Senator.

MARGARET ABLE, sworn on behalf of proponent. 30
Direct examination By Mr. Able:

Q. Mrs. Able, are you the wife of Edwin F. Able, the
Proponent in this suit? A. I am.

Q. Where do you live? A. Clinton.

Q. What is the occupation of your husband? A.
Hotel keeper.

Q. You reside with him at the hotel in Clinton?
AST do; 40
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Q. The Union Hotel? A Yies:

Q. How long have you known Mrs. Kate Able!?
A. It will be nineteen years the coming October, next
month.

Q). Has she lived in the same house with you during
any of that time? A. Yes.

Q. State how much of the time she lived in the
same house with you? A. Two years she stayed in
Bloomsbury in the same house and two years after that
in Clinton and two years in Plainfield, and up to the
time of her death in Clinton again. In number about
eight years altogether?

Q. Did you have any conversation with Mrs. Kate
Able, relative to her making a will?

Mr. Gebhardt: Objected to on the ground that
while she isn’t a party of record she is a party at in-
terest, being the wife of Edwin F. Able, and therefor
she can’t testify as to any conversation or transaction
with a deceased person under the last decision of the
court.

The Court: Objection overruled.
(Exception to Caveator.)

Q. If you had any such conversation, will you please
state it? A. Yes,I had a conversation in regard to her
will.

Q. When did you have such conversation?

Mr. Gebhardt: Objected to for the same reason.

The Court: Overruled. An exception will be al-

lowed if you desire.

Q. State when, as near as you can? A. The night
she came home from Plainfield after this summons was
40 served on her.
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Q. What did she say ?

Mr. Gebhardt: I suppose I may offer one general
objection to all the conversation with the deceased
with reference to the will and let it so stand.

The Court: I do not like objections made whole-
sale. I will overrule your objection.

(Exception to caveator.)

Q. What did she say? A. In respect to her will?

Q. Yes. A. When she came home from Plainfield
that night she told me she wanted me to write you
immediately and tell you to fix up papers, that she
wanted to sign everything she had over to Ed.

Mr. Gebhardt: That is objected to, of course, and
exception allowed.

The Court: Exception allowed.
(Exception to caveator.)

Q. Was there any other conversation at the same
time; any further conversation at that time with her?
A. Yes. She went over to speak with a man who
swindled her down to Plainfield, falsely—

Q. State what she said? A. Well, just said, ‘“Mag-
gie, just think what they done with me now. That
thieving Ball has sent for me to come to Plainfield
for the reason he wanted to have me arrested. That
is all Phoehe has been writing for the last few weeks
to Helen,

Q. Anything further at that time? A Well, T told
her—ghe kept on and tolq me several times I should
be Sure and write you first thing in the morning.

Q. When she told you to write me, on her return 40
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from Plainfield, what did you? A. 1 promised I would
write; I didn’t say when; I told her I would write.

Q. Did you write then? A. Not then.

Q. Did you have any further conversation after
that? A. Two or three times after that.

Q. State the conversations? A. I can’t recall the
conversation; I didn’t pay attention to everything that
was said. Of course, she complained mostly of the way
she was swindled down at Plainfield.

Q. Did she say anything further about her will
before you say you wrote?

Mr. Gebhardt. Objected to.
The Court: Overruled.

(Exception to caveator.)

Q. As T understand it she mentioned the matter of

a will to you when she returned from Plainfield; when
she said she was arrested? A. Yes.

Q. Did she mention afterward anything about 2
will : if so, what was it and when was it? A. She
didn’t say a will right out. She wanted to arrange,
fix up the papers; wanted to sign everything over to
Ed.

Q. How often did she say that? A. Well, several
times, during that day when she would happen to be
talking. It eame up in conversation almost contin-
ually until the letter was written.

Q. Did you say you wrote the letter? A. 1 wrote
the letter.

Q. You are shown a letter marked Caveator
hibit 5 for identification. Is that the letter which
you wrote me? A. Yes, this is the letter.

Q. And after that letter was written to me W
happened with relation to a will? What is the next

40 you know about the will after you wrote this Jetter?

ex-

rhat
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A. I received a letter from you stating that if Aunt
Kate wanted to make an assignment—

Mr. Gebhardt: She is stating what she letter con-
tained. Es

Q. Have you that letter? A. No.

Q. What did you do with it? A. It was destroyed.
[t was around on the desk in my room several days,
or may be two or three weeks. After that, along with
some other old letters T was tearing up, I destroyed
that letter too.

Q. Do you recollect what was in that letter; the
letter I wrote? A. Yes, I remember some parts; I
don’t remember the letter thoroughly. I remember
some parts said—

Q. I didn’t ask you that. Will you state your
recollection of the contents of that letter?

Mr. Gebhardt: Object.
The Court: Sustained.

Q. What came with the letter of which you spoke
of having received from me; any enclosures? A. Yes.

Q. What was it? A. A copy of the will.

Q. You are shown a paper purporting to be the
last will and testament of Kate Able, deceased, marked
Proponent’s exhibit 1, is that the paper that was en-
closed with the letter? A. Yes, this is the same.

Q. Is there anything on the paper now that was
not on it when you received it? A. Yes, the names
that are signed here was not on.

Q. Anything else? A. I see the word ‘“‘fourth”’
written in different colored ink. T don’t remember
about it, Yes, I remember now. I put it there my-
self, that extra word.

Q. When this letter from me containing that will 40
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was received by you what did you do with the letter
and the will? A. I gave it to your Aunt and read it to
her, read it over twice; and she said, ‘‘That is just
what I wanted ; that just suits me.’’

Mr. Gebhardt: I desire to object on the same
grounds as before.

The Court: Overruled.

(Exception to caveator.)

Q. Did you read the letter to her? A. I did.

Q. Did you read the letter more than once to her?
A. T don’t remember about the letter, whether it was
more than once or not.

Q. How soon did you read it to her? A. As soon
as it was received.

Q. And the will how long after it was received
was it before you read it to her? A. [mmediately
when it came to the house I took it to her and read
it to her.

Q. What was done then? A. She took it in her
possession, I had nothing more to do with it until after

it was signed and then she asked me to send it back

to you.

Q. Where was it read to her the second time? A. In
her own room.

Q. How did you come to go in that room to read it
to her? A. She asked me to come in.

Q. What did she say? A. She said, “Now, I want
you to read this over to me once more, then I want
to send it back to Harry.”’

Q. Was that read before or after it had been signed?
A. Before it had been signed.

Q. Can you state how long an interval elapsed be-
tween the first reading of it to her and the second ?
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A. I don’t just remember, but I don’t think it was
over a day.

Q. Do you know what was done after that—that
you saw? A. After it was signed?

Q. After you read it to her the second time, when
did you next see it? A. Just now is the first time
after it was signed.

Q. You read it on two occasions before it was sign-
ed.- “A. "Yes!

Q. After you read it the second time before it was
signed, when next did you see it? Understand me?
A. The next time I saw it was when she handed it to
me and asked me if I would send it to you.

Q. Can you recollect when that was? A. What
date?

Q. Well yes, if you can recollect it? A. Tt seems
to me it was Sunday evening, I think it was when
she handed it to me; either Saturday or Sunday, I just
forget. I didn’t take any account of the dates. I
don’t just remember,

Q. When she handed it to you what did you do with
it? A. I sent it back to you.

Q. Did she say anything about the will after you
read it the second time?

Objected to.

Objection overruled.
(Exeception to Caveator)

A She said, “I want you to take this and send
1t back to Harry and tell him to keep it.
Q. Did she make any remarks about the contents

of the will? A, “That is just what T wanted,’’ is what
she said.

Q. Have you seen this will since it was mailed to me
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by you? A. Never until now, until you handed it to
me now.

Q. Has she said anything to you about this will
after it was sent to me? A. Several times.

Q. Will you state what she said?
10 Mr. Gebhardt: It is objected to.

The Court: Objection overruled.
(Exception to Caveator)

Q. State what she said. A. Well, she said, *‘Prob-
ably Pheobe and Ball won’t be so smart now.”’

Q. Are you using her language? A. I am using
her language.

Q. Anything more. Just tell the conversation she
may have had with you? A. T don’t just remember
what words were said.

Q. Anything more than that? A. Nothing in par-
ticular.

Q. Was there anything in general? Whatever your
recollection is? A. That was the subject that gener-
ally came up.

Q. Well, can you state with what frequency, if there
was any frequency, she mentioned the matter of the
will after you had mailed it back to me? A. Well,
one thing she said, ‘I have given everything to Eddie.
I hope he will take care of it.”’

Q. Anything else? A. Well, nothing in particular.

Q. Did she say anything relating particularly to her
daughter after that time? A. Yes, she mentioned sev-
eral times—

Q. What did she say? A. I can’t recall the words
she said, she mentioned several times, ¢‘Phoebe and
Ball wouldn’t be so smart when they heard of this.”
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Q. Did she give any reason when she said that?
Will you state the reason? A. I don’t just recall.

Q. Had you ever been asked by Mrs. Kate Able
to write to anyone about drawing a will before that
time?  A. Never.

Q. While she lived with You who did her corres-
pondence, her writing? A. I did a great deal of it for
her. I guess I was the only one ever did, except
once in a while Helen would write some simple letter
for her.

Q. Who is Helen? A. My daughter, her grand-
daughter, :

Cross examination by Mr. Gebhardt.

Q. When did you put that word “fourth” in there,
Mrs. Able? A. Why, I don’t remember.

Q. You don’t remember when it was put in? A. I
don’t remember.,

Q. Was it before or after the will was supposed to
be signed? A. Before—no after.

Q. After it was signed? A. Yes.

Q. You are sure about that now? A. I am pretty
sure,

Q. Was it the day that Mrs. Able returned from
Plainfield after the service of a summons upon her that
she asked you to write that letter? A. That very
night, yes, sir. I didn’t write it at the time. Tt was
a few days after that,

Q. She told you she had been arrested, didn’t she?
A. Yes, sir, ’

Q. She hadn’t been arrested, had she? A. No.

Q. And she was very mad at that time? A. Very.

Q. And continued to be mad for how long a time?
AT guess, up to the time of her death.

Q. Did she eool off any before she died? A. Not
very much,

Q. How did you come to say in that letter that 40
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“‘Mother wants to assign everything to Ed”’? A. That
is what she wanted me to say in the letter.

Q. She didn’t ask you to write him and tell him
to make a will? A. Yes—no she said to make a will?
A. Yes—no she said assignment. She wanted him to
fix up papers; wanted to assign everything over.  She
didn’t say assignment.

Q. Why didn’t you in this letter tell Mrs. Able to
write a will if that was what she wanted? A. I didn’t
know anything about it. I didn’t say anything; didn’t
tell in the letter. I worded the letter as near as [
could what she told me.

Q. You didn’t ask Ed to write a will for you? A.
No. After it came back she said, that is just what
she wanted. ‘‘Just exactly what T want,”’

Q. Did you know that a will was going to be made.
that night? A. Going to be made?

Q. That night? A. No, sir, I didn’t know it was
going to be made.

she says.

Q. Where were you? A. The will was made at
Frenchtown; I was in Clinton.

Q. Signing make a will. A. Where was 1?

Q. Yes. A. In my room upstairs.

Q. You knew what was going to be done? A. Mrs.
Able’s room is opposite mine. She had to pass our
end. She says, ‘I am going down to have these

men sign my will.”’

Q. She stopped at your door? A. Said it as she
passed. 1 sat still in my room. After she had gone
downstairs so long a time—I knew in the first place
1 ought to go down; I was sorry 1 didn’t go down in
the first place; and I did go down. It was all over,
the signing. They had signed it and the men were
standing up ready to go out of the room as I entered
the room.

Q. What did she do with the paper? A Took it
up to her room.

Q. When did she give it to you? A. I didn’t go up-
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stairs at that time she did. I had a little work to do
downstairs and after I went up she asked me if I
would please send it to Harry as soon as I could. I
said yes, I would attend to it.

Q. Do you remember when you sent it to Harry?
A. My recollection is it wasn’t that day. I think this
was Saturday night. T sent the letter Monday, as
near as I can remember.,

(Adjourned until Monday, September 16, 1912,
at 9.30 a. m.)
Flemington, N. J., Monday, September 16, 1912.
Trial resumed pursuant to adjournment,
MARGARET ABLE resumes the stand.

Further Cross examination by Mr. Gebhardt.

Q. Where at that time was your husband? A. He
was downstairs somewhere, I don’t know where.,

Mr. Herr: What time do you mean, Senator?

Mr. Gebhardt: At the time Mrs. Able started to
come downstairs.

Q. Are you sure about that Mrs. Able? A. Yes, sir,
[ am sure.

Q. Let me try to refresh your memory by stating
that Mr. Charles Leigh says they went into the parlor—

Mr. Gebhardt : Have you a copy of the testimony ?

Mr. Herr, No. -

Q. Mr. Leigh stated in his testimony that as your

mother came

out of the room to come downstairs that 40
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Bd was at the head of the stairs. A. He went and
called mother and then went on downstairs; he went
downstairs, he called mother that he wanted to see her.

Q. Where had he been upstairs? A He was no
further than the hall.

Q. How did he get up there. A. I suppose he
walked up the stairs.

Q. Did he go up there at your request to call your
mother? A. No, sir.

Q. Are you sure about that? A. Yes, sir.

Q. He was not up there with your mother, as Mr.
Leigh’s testimony seems to relate? A. He was not up
there with mother, no sir. ;

Q. As a matter of fact your husband and your
mother-in-law had very bitter quarrels for several years
before she died didn’t they? A. Who?

Q. Your mother-in-law and your husband? A. Bit-
ter quarrels?

Q. Yes. A. About what?

The Court: The question is whether they had
quarrels, not what they were about.

Witness: I never remember of them having any
quarrels except some little thing around the house, as
people will.

Q. Is it not a fact that Ed abused your mother
most shamefully, not physically by blows, but by way
of cursing her and ecalling her foul names and all that
sort of thing? A. Why, of course, as a matter of fact,
he did say some things that were not altogether right.
I often used to say, ‘‘You ought not to talk to your
mother like that.”’

Q. He was constantly getting money out of her,
wasn’t he. A. No, sir.

Q. How? A. He accounted for every dollar he ever

40 got from his mothér, he had to account for it.
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Q. Don’t you know he owed her three thousand dol-
lars In interest? A. Yes, I perfectly know exactly
what he owed her.

Q. He owed her three thousand dollars in interest
at the time of her death? A. No, sir, not that.

Q. About that? A. No sir. He gave an account
for every dollar his mother ever let him have.

Q. But he did not pay it back, did he?

Objected to as incompetent.
Objection overruled.

Q. Did he pay it back? A. He paid it back in
some way, yes.

Q. Do you remember the time that this check pur-
ports to be dated?

20
Mr. Able: Which check are you alluding to?

Mr. Gebhardt: The alleged forged check.

A. Yes, I was with her when she went in the bank,
I had a little business over at Easton, and when I
came back she was standing outside crying.

Q. How long ago was that? A. Four years ago last
April,

Q. And you were all living where at that time? A. 30
We was still in Clinton, but Mrs. Able was living in
Plainfield with her daughter at the time the chéck was
forged.

Q. How long did she continue to live there with
her daughter after that? A. Well, not very long be-
cause she was up with u§ between the time, and we
moved to Clinton the 15th of June the following year.

Q. It was between the time when the fuss occurred
over the check— A. Well, if I may tell you—

Q. Wait a moment, my question is not finished. Tt 40
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was between the time of the fuss over the check and
the time of your moving back to Clinton, it was during
that period that Mrs. Able lived in Plainfield, or a
part of that period rather, and she was on the most
intimate terms with Mrs. Gutmann, is not that so?
A. Yes, but wait, I hadn’t finished. The day that this
check was forged, or the day before we moved to
Plainfield I went to the bank with Mrs. Able, we
moved to Plainfield the very next day, when she went
home her daughter kept saying, ‘‘ What is the matter?’’
I said, ‘‘your mother has had trouble.”” 1 didn’t
really know what the trouble was but it was just the
night before we went to Plainfield, ‘or rather the
day before we went to Plainfield when she went to the
bank.

Q. It was after your husband lost his license in
Clinton and moved to Plainfield? A. Yes, sir.

Q. Were not Mrs. Gutmann and your mother-in-law
on good terms from that time down to the so-called
arrest in Plainfield two months before she died, about?
A. Well, yes, in a way; she never said anything to
Mrs. Gutmann but she talked a good deal to other people
about her affairs and used to talk to me about it, and I
used to often tell her not to talk to me so much but to
go and talk to the people it belonged to.

Q. Did you ever hear any quarrel of any kind be-
tween Mrs. Gutmann and Mrs. Able over this check?
A. No, sir.

Q. None whatever? A. No, sir.

Q. And you were all living together; close by, were
you not? A. Yes, sir.

Q. Did you ever, after the supposed forging of this
check hear any quarrel between Mrs. Gutmann and
your mother-in-law? A. No,- sir, nothing of any ac-
count.

Q. Do you remember one instance where your
daughter, Helen, wrote a letter for your mother-in-law

40 to Mrs. Gutmann asking Mrs. Gutmann to make a hat
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for her? A. No, sir. Mrs. Gutmann wrote a letter to
Helen and told Helen she was making a hat for grand-
mother, and grandmother sent word back not to make
the hat, she would not wear it—not to make it .she
would not wear it.

Q. Do you remember any letters Mrs. Gutmann
wrote to your mother-in-law during the year before her
death, especially letters asking Mrs. Able to come
down and se her? A. Yes, sir. I remember full well,
after she got into this trouble she said, ‘‘That is why
Phoebe has been writing for me to come down there
so much, she wanted to wiggle me down there to have
me arrested.”’

Q. Who put that into her head? A. T ecould not tell
you, sir; I guess it was in her head.

Q. It evidently was. A. Yes.

Q. I understood you to say the other day you put
the word ‘‘fourth’’ in there the next day or that
nicht. A. The morning the letter was written, the
morning of the fourth; F read the will the night be-
fore the next morning grandmother called me
into her room about nine or ten o’clock, she asked me
to come in there and read this over again, and I went
in and read it over, and she said, ‘I am going to have
this signed tonight, because I want to send it back,
[ want Harry to surely have it,”” so T wrote the word
in that morning.

Q. When you stated the other day that you wrote it 30
i after the will was signed you were mistaken? = A. T
Was mistaken, yes sir,

Q. Where were you when you did this? -A. In Mrs.
Able’s room.,

Q. And the will was signed down in the parlor? A.
Yes, sir,

Q. Did you have red ink all over the house there?

A. Red ink?

Q. Yes, or purple ink, whichever you call it. A.

She took her own bottle of ink with her when she
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went downstairs, we never kept any in the parlor,
she had this erimson ink in her own room and she took
it with her when she went downstairs.

Q. Did she bring that bottle of ink baeck then to
her own room? A. I told you I signed it in the morn-
ing up there, it was written. I want to rectify the
mistake I made the other day.

Q. Were you present when a conversation occurred
between Mr. Holsizer and Mr. Able and Ed. wherein
Mr. Holsizer said that when a discussion arose about
the letter that Holsizer had received from your mother-
in-law asking him to -come down Ed spoke up and
said, “‘She had no business to go.”’

Mr. Able: I object to the question because it in-
correctly states the testimony.

You didn’t mean to say Mr. Holsizer received the
letter from the witness’s mother-in-law, did you?

Mr. Gebhardt: No, you understand what I mean—
received a letter from Mrs. Gutmann.

Q. I should have said that Mr. Holsizer stated
that he received a letter from Mrs. Gutmann him
to come and asking Mrs. Able to come down, and
in that conversation with Mr. Holsizer Ed spoke up
and said she had no business to go. Were you present
at the time? A. No, sir.

Q. You didn’t hear that conversation? A. No, sir,
not there.

Q. Do you know Mrs. Able of your own knowledge,
whether anything was done by yourself or by Ed
to heal up the difference between Mrs. Gutmani and
her mother? A. Did we ever do anything to try to heal
up. the differences?

Qe A don’t just understand, or recall—

40 those things.
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Q. When did Mrs. Able appear to have the most
ill-feeling toward Mrs. Gutmann, between the time of
the alleged forgery and the time of the alleged arrest,
or was it after the alleged arrest? A. She always
sald after the time she had forged that check that was
the last cent of her money she would get.  She used
to tell me that every day. I don’t believe there was
a day ever passed, and I used to say, ‘‘Grandma,
why don’t you talk to your daughter yourself about
that, and not always be telling me about it?’’ I said,
“If you talk to your daughter you can impress on her
mind what a terrible wrong she has done, not always be
telling me about it. I don’t believe you have ever
said a word to her, but it is brought up in the house
every day.”’

Q. Yet this alleged forgery occurred in 19087 A.
Four years ago, yes, sir.

Q. It is dated the 30th day of March, but that is
practically April? A. Yes, sir.

Q. Between that time and the making of this will
did you know or had you heard from your mother-in-
law, of the making of any other will prior to this
one? A. No, sir.

Q. Then she let the matter of the forged check
drag along from April, or about April 1, 1908, until
February, 1911, a space of nearly three years before
she made any will at all? A. Yes, sir. Nothing that
[ know about.

Q. That is all T am speaking about. You know,
don’t you that for several years prior to your mother’s
death she was constantly finding fault with Ed for his
misbehavior? A. I never heard her find much fault
about him, she seemed to like to live with him.

Q. You all went to Plainfield because Mrs. Gutmann
was living there, that is the way you came to go there,
1S it not? A, Yes, sir; that is, grandmother thought
We might all live there together.
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Q. You all went there together after Ed lost his
license in the Clinton, didn’t you? A. Yes, sir.

Redirect examination by Mr. Able:

Q. When did Mrs. Kate Able first mention to you
about the signing of any papers about the disposition
of her property?

The Court: Didn’t she go into that on her direct
examination?

Mr. Able: As to the first time, I don’t think she
said that. She said that she did at one time, but I
asked her when the first time was.

A. T didn’t quite understand your question.

Q. (Last question read to witness.) A. The night
we came to Plainfield. That is the first time she ever
directly mentioned it.

Mr. Gebhardt: Just fix what partieular night that

was. .

The Court: That has been fixed in the direct tes-

timony.

Mr. Able: I think that has been fixed between the
95th of January.

Q. Had you before that time said anything to her
about making her will? A. Never.

Q. Did you make any suggestion to her or use any
Janguage to her to indicate your desire at that time
she should make a will? A. I did not.

Q. Senator Gebhardt spoke to you about the fime
40 of the will and asked you when you signed it, did you
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mean by that you signed the will, or what did you
mean? A. That I signed the will?

Q. Yes, he asked you when you signed it? A. He
spoke of the word ‘‘fourth,” when did I put that
word ‘“‘fourth’ in the will, I don’t think he asked me
if I signed the will.

Q. He used the word ‘‘signed,’’ I wrote it down.

Mr. Gebhardt: No, you are wrong about that.

The Court: T think you did, Senator, I noticed the
use of that word.

Mr. Herr: It was probably a slip of the tongue.

Mr. Able: The Senator meant ‘‘date’’ and the
witness meant ‘‘date,’’ but the record shows ‘‘signed.”’

Mr. Gebhardt: Then change it and make it read
& date

EDWIN F. ABLE, sworn for the proponent.

Direct examination by Mr. Herr:

Q. You are the proponent and the beneficiary under
this will? A, Yes, sir.
Q. And the son of Kate Able? A. Yes, sir,
Q. Do you remember the occasion w hen this will
was s]uno(l’ A. When it was signed?
. Yes, the fourth of Febr uary, 1911. A. Saturday

mrrht

Q. What did you do or have to do with the signing
of the will that night? A. Nothing, only called my
mother,

Q. You called your mother? A. Yes, sir.

Q. At whose request? A. Charlie Leigh’s.

Q. What did you tell her? A. I told her to come 40
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down, I told her Charlie Leigh was down there and
wanted to see her.

Q. Where were you when you told her that? A
had been out to the shed and came n.

Q. Previous to that had you mentioned the subject
to your mother of a will? A. No, sir.

Q. Or of her signing over her property to you!
A. No, sir; I never wanted her to.

Q. Did she ever say anything to you about it?
A. No, sir.

Q. Do you remember having a conversation with
her coming up from Plainfield? A. Yes, sir.

Q. Did she or did she not at that time express a
desire to sign everything over to you?

Mr. Gebhardt: That is objected to on the ground
that the witness is a party to the record, and is giving
conversation with a deceased person; in this case also
he is a party in a representative capacity as the execu-
tor of this will.

The Court: Assuming that to be so cannot an ex-
ecutor offer himself? The other party can only be
sworn when the executor first offers himself as a wit-
ness but cannot the executor as such always offer
himself as a witness?

Mr. Gebhardt: I am not sure about it and 1 want
to make the objection.

The Court: I will overrule the objection and al-
low an exeception.

Counsel for caveator prays an exception to the
above ruling of the court.

Exception allowed. Let it be sealed and it is sealed
accordingly.

Judge.
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Mr. Herr: The witness is not executor anyway.

Mr. Able: He is mentioned as such in the will
but has never had letters issued to him.

A. Yes, sir.

Q. Do you remember having a conversation with
her on the 25th of January on your return from Plain- 10
field after this summons was served on her as has been
testified? A. Yes, sir.

Q. If anything, state what she said about signing
her property over to you on that occasion? A. On the
train?

Q. On the train? A. She started to talk and she
had been sick and went in the toilet, and when she
came back I told her to be still, I did not want to
take it.

Q. What did she say that you said that to, what did 20
your mother tell you? A. She.said she was going to
make an assignment, to sign everything over to me; I
told her I did not want her to. I told her to spend her
money herself, that she made it.

Q. Did you afterward have a conversation with her
to the same purport. A. On the train that night.

Q. Anywhere else? A. No sir.

Q. Did you or did you not ever say anything to her
to induce her to make a will in your favor or to cut
your sister off? A. Never.,

Q. Did you ever use any other means to induce her
to execute a will in your favor? A. No sir.

(Letter shown witness marked Exhibit 6 for identi-
fication, the letter being dated February 6, 1911, ad-
dressed to Harry Able.)

Q. Whose signature is that to the letter? A. Mine.
Q. Who wrote the signature? A. T did.

Q. State how you happened to write that signature? 40
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A. I was going to Plainfield in the morning and my
mother asked my wife to write a letter to send to
Harry. I was going to Plainfield, Mr. Ball had sued
her down there and I went and explained it to Judge
l)t‘\lt'/d, and I signed the letter and took the train.

Q. At the time you signed the letter did you know
what was in it? A. I did not.

Q. At whose request did you sign? A. By my
mother.

Mr. Gebhardt: He did not know what was in what?
Mr. Herr: In the letter.

The Court: 1 thought those two letters had been
offered in evidence.

Mr. Able: There was some talk about that but [
think there was an objéction made, and I forget what
your Honor’s ruling was. The objection was on the
oround that the whole correspondence should go in,
the copy of the letter which was written by me and the
other two letters.

Mr. Herr: There was an objection to the two let-
ters unless the reply went in as w ell, and T think that’s
as far as we went, I think they were marked for identi-
fication.

_ Gebhardt: Was not this the case, you wanted
a copy of Harry Able’s letter to go in and said that un-
less that was admitted the other would not be put in.

The Court: My motion was T admitted them; per-
haps T did not At any rate it is agreed they have not
been admitted.

Mr. Gebhardt: Yes, I so understand it.
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Cross-examination by Mr. Gebhardt,

Q. You say that you had a conversation with your
mother on your way from Plainfield, when was that?
A. The night she had the summons served. on her; the
train left Plainfield at five twenty-two.

Q. Did she say that she had a summons served on
her or that she had been arrested? A. No, I carried
it in my pocket myself, she would not pick it up, she
knocked it out of a man’s hand.

Q. How came you to be on the train? A. She ask-
ed me to go down with her.

Q. You went down with her? A. Yes, sir,

Q. Who summoned your mother to come there, that
is who wrote to her to come? A. T don’t know, T
didn’t see the letter.

Q. What did you understand you were going there
for? A. To sell the property.

Q. To whom were you to see the property? A. To
Some man who had sent for her to come there and
see it,

Q. Who had sent? A. Sent for to come and see it?

Q. Yes. A I don’t know who it was,

Q. Don’t you know it was Mr. Ball? A. I do not,

Q. Don’t you know he had charge of this property
for your mother at the time? A. No, sir; T don’t.
Other people had it to sell down' there,

Q. But didn’t he have it for sale for your mother
at this very time, and didn’t you understand that Mr.
Ball had sent for her to come down, that there was &
chance to sell the property? A. No, sir.

Q. You did not? A, No, sir.

Q. What wag your understanding about it? A.
She had a letter to come down there and sell the
Property,

Q. From whom? A. T don’t know who it was
from.

Q. Did you gee the letter? A, No, sir,
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(. What did she tell you about it? A. She asked
me to go along, I didn’t want to go.

(. What did she tell you about the letter? A. That
she had a chance to sell the property.

Q. Didn’t she tell you who the letter came from?
A. No, sir.

Q. Did you ask her? A. No, sir.

Q. You were not interested? * A. No, sir.

Q. You have stated that she talked to you about
signing over, as you call it, all her property to you!
A. On her way back.

Q. Had she ever talked of doing that before? A.
No, sir.

Q. Had she ever talked to you at any time about
the disposition of her property before this night after
the arrest? A. No, sir.

Q. Up until that time she and Mrs. Gutmann were
on good terms, were they not?

Mr. Herr: That is objected to as not cross exam-
ination.

The Court: 1 will overrule the objection this is
one of the parties.

Q. Up till that time they had been on good terms?
A. Yes, sir, in some ways.

Q. Visiting back and forth? A. At Clinton?

Q. No, at Plainfield? A. T don’t know about Plain-
field.

Q. You know your mother went down to see
Phoebe? A. Not after we moved back.

Q. She went down sometimes? A. Only to see Mr.
Walters. (?)

Q. You did not go with her did you? A. No, sir.

Q. You don’t know what she did when you didn’t
go with her, do you? A. No, sir.

Q. In this conversation coming home, after the so-
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called arrest, in Plainfield, which T understand was in
the latter part of January, before she died, the January
Just before she died, she talked about assigning all her
property to you and you would not listen to it? A.
That is right.

Q. That is you would not let her do it? A. No, sir.

Q. Why not? A. T told her I might run away with
it and she might be out.

Q. How? A. I told her I might spend it myself
and she would be out. I told her to spend her own
money, she had worked very hard for it.

Q. Did she say anything at that time about mak-
ing a will in your favor? A. To me?

Q. Yes. A. Nothing said about a will.

Q. On the occasion of signing this letter, the day
after the will was made, did you sign this yetter with-
out knowing what was in it? A. I did.

Q. You did not ever know your mother had made
a will, did you? A. No, sir, I heard them talking about
it that is all. I did not know what was the occasion
of it.

Q. You did not know your mother was going down
sairs to sign a will? A. That night ?

"Q. Yes. A. Yes, sir.

Q. You did know? A. Yes, sir.

Q. How did you learn? A. Through Charlie Leigh.

Q. Your mother did not say anything to you about
it? A. About a will?

Q. Yes. A. Not to me, no.

Q. You did not know what was in it? A. T did not.

Q. Never heard of it? A. Never until T was told.

Q. After it was all over? A. Yes, sir.

Q. Did you know your wife had gotten it by mail ?
A. What?

Q. The will. A. No, sir.

Q. You didn’t know your wife had gotten it? A.
No, sir,
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Q. Your wife never said a word to you about it?
A. She mentioned it after it was signed, that was all.

Q. I mean before it was signed.

Q. Have you any explanation to give of why your
wife did not acquaint you with the fact that your moth-
er was going to make a will? A. I have not.

Q. You were interested in the matter very much.

10 Wwere you not 7 A. In the matter?

Q. Yes. A. No, sir.

Q. Why not? A. Why should 17

Q. You were interested in her making a will which
would give you all of her property and cut your sis-
ter out? A. I could not have been if T said I didn’t
want her to make an assignment.

Q. How? A. T told her I didn’t want her to make
an assignment, so I could not be interested in the will.

Q. Why? A.1I would have had her make an as-

20 signment if T was interested that way, would I not?

Q. I am not answering questions, I am asking them.
You were interested in the making of this will? A. Not
a particle.

Q. You did not want her to make a will in your fa-
vor? A. I never asked her to.

Q. You did not want her to? A. No, sir.

Q. You wanted your sister to have her share of the
property? A. That was my mother’s will. not mine.

Q. You wanted your sister to have her share of the

30 property, didn’t you?

Objected to as incompetent.
Ohjection sustained.

Counsel for caveator prays an exception to the
above ruling of the court.

Exception allowed. Let it be sealed and it 18 sealed
accordingly.

40 Judge.
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Q. When did you first learn your mother had made
a will? A. On Saturday night.

Q. After it was made? A. Yes, sir,

Q. Did you know what the will contained? A. I
did not.

Q. Did you ask? A. No. sir.

Q. You knew that it was going to be made? A. By
Mr. Leigh.

Q. You knew from My, Leigh that your mother was
going to make a will? A. Yes, sir.

Q. And you never asked what it contained? A. Ny
sir.

Q. You never paid any attention to it whatever?

No, sir.

Q. Showed no interest in it whatever? A. No, sir.

Q. Did you have any idea whether you were to he
cut out or not in that will? A. No, sir, T didn’t know
anything about it.

Q. Where were you when you signed this letter
which was written by your wife? A. In the house.

Q. In your own house in Clinton? A. Yes, sir,
that is where I lived.

Q. What room were you in when you signed this
letter? A. What room ?

Q. Yes. A, My wife brought it to me.

Q. Did she have the envelope with her? A. The
envelope of what?

Q. That this letter was to go in? A. I didn’t see 80
the envelope, I Just signed the letter, that is all.

Q. You did not know what it contained? A. No.
sir, T was going to Plainfield.

Q. You didn’t ask her what it contained? A. No.
Sty not 5 thing.

Q. You didn’t ask her what it was about? A, No,
sir, I didn’t, T wanted to go to Plainfield. T was

Q. What do you mean by that?
and

Q. And because you were mad on account of your

mad.
A. To go down

stop this cage against her hecause she was sick.
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going to Plainfield you signed a letter— A. I signed
the letter and took the hack and went.

. —which your wife had written? A. Yes, sir.

. To Harry Able. A. Yes, sir.

. Without asking— A. Any questions.

_ Without asking any questions? A. Yes, sir.

_ Or having any idea what it contained? A. Yes,

sir.

Q. You didn’t know then your wife was writing a
letter to be signed by you, on which to base a divorce
case or what it was about?

Objected to.

Mr. Gebhardt: It was to show how utterly indiffer-
ent the man was, I am not casting any aspersions at all.

Q. Had you any thought in your mind at all at the
time as to what this letter was about? A. No, sir.

Q. When before that had you signed letters writ-
ten by your wife without knowing the contents of the
letter? A. Twice.

Q. When was the other time? A. That letter was
sent to Harry, too.

Q. And you didn’t know what that was about? A.
No, sir.

Q. How did you come to sien the letter— A. Be-
fore this one.

Q. This letter, how did you come to sien this letter
without having the slightest idea of what it contained
or what it was about? A. This last letter?

Q. Yes. A. I was just with my mother in her sick
room and she asked me.

Q. And your mother did not tell you what it was
about? -A. No, sir.

Q. She then asked you to sign a letter which Mag-
oie, your wife, would write? A. Yes, sir.

Q. You didn’t sign the first letter, did you! A

40 What first letter?
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Q. The first letter your wife wrote to Harry Able?
A. T signed two letters to go to Harry Able.

Q. My understanding was the first letter was signed
by your wife? A. There might have been some other
letters written.

Q. (Producing letter) Here is the first of the two
letters referred to dated February 2nd and marked Ex-
hibit 5. A. That is the one I signed.

Q. But this one—that is not signed by you, is it?
A. No, sir.

Q. That is Exhibit No. 5 and that your wife signed,
didn’t she? A. Yonu say it is signed so.

Q. Look at it yourself, you know your wife’s hand-
writing. A. That’s her name, yes, sir.

Q. Is it her signature? A. Yes, sir.

Q. And is it her handwriting? A. Yes, sir.

Q. You were not asked to sign that? A. No, sir.

Q. And you were not told anything about it? A. 20
No, sir.

10

Q. What explanation. if any, have you to give the
court and jury why you did not sign that letter and
did sign the other one? A. 1 was not asked to.

Q. Is that the only explanation? A. That is all T
have to say.

Q. You say your mother on her sick bed asked you
to do that? A. I shid in her sick room.

Q. How sick was she? A. She was very sick.

Q. How sick? A. I could not tell you how sick. 30

Q. Dangerously sick? A. Oh, no, nothing like that.

Q. In bed was she? A. She had been and got up.

Q. How long had she been sick in that spell? A,
I'think she was just taken sick that night if I rememn-
ber right.

Q. That was the night after the making of the will?
A. After the making of the will?

Q. Yes, that same night. A. What. on Saturday
night ?

e Xen A Moo Oy, Saturday night? 40
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Q. Yes. A. She was taken sick on Saturday night?

Q. Well, T am asking you, I don’t know anything
about it, I wasn’t there. A. No, sir, I signed that
letter in the morning I said.

Q. What morning was it? A. Monday morning.

Q. What was the matter with your mother? A. I
am no doctor, I could not tell you.

Q. What did you understand was the matter with
her? A. I didn’t ask.

Q. She had been quite feeble for some time had
she not? A. In what way? She had had indigestion
for a long while, that is what they claimed.

Q. Didn’t she have a severe nervous attack? A.
Everytime this case came up to co to Plainfield she
did.

Q. But before that 9 A= No s

Q. How many times did this case come up in Plain-
Geld? A. I think it was twice.

Q. What become of that case? A. 1 don’t know.

Q. You never heard anything about it? A. No, sir,
Mr. Blatz said it was struck out.

Q. Did Mr. Blatz tell you that? A. No, sir, he
told another party that.

Q. Did he tell you it? A. No, sir.

Q. After you siened that letter when did you first
make inquiries about the contents of the will? Al
Never.

Q. Never down to this time? A. Never.

Q. When did you first learn the contents of the wilt?
A. That Saturday night.

Q. On that Saturday night? A. Not the contents,
but that mother made a will.

Q. When did you learn your mother had left ali
the property to you and nothing to your sister? A. My
gister told me myself.

Q. When? A. On Sunday afternoon.

(). What Sunday? A. After the funeral.

Q. That is the first you knew of it? A. That is the
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first I knew the will—what was in it, I didn’t know it
then, she told me.
You just heard it? A. She told me.

Q. After the will was made on Saturday night did
you make any inquiries of anybody, Harry Able, your
wife or anybody else? A. I never spoke to anybody
about it. K

Q. —as to the contents of the will? A. Nothing at
all.

Q. And did your wife ever tell you what it con-
tained? And you never inquired of anybody? A. No
sir.

Q. Why did you take that course knowing your
mother had made a will and that vour wife—did you
know your wife knew the contents of it? A. That my
wife knew the contents of the will?

Q. Yes. A. No

Q. You did not know that? A. No. sir,

Q. You knew your mother could not read nor
\vritu ! A. T knew she could write.

Q. Her name? A. Yes, sir.

Q. But nothing else? A. I never knew of anything
else, never heard of it.

Q. How did you understand she learned of the con-
tents of the will? A. Who learned the contents?

Q. Your mother? A. She learned the contents of
the will?

Q. Yes. A. I did not know she learned it. I did
not know anythine about that; T only know what
Phoebe told me Sunday afternoon that she had been
T(/]d%

Q. Wait a minute. You knew your mother could
not read? A. Yes.

Q. Yet you knew she had executed a will? A. By
Charlie Leigh,

Q. Didn’t you make any inquiries from Charlie

Leigh or anybody else as to whether she knew the con-
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tents of the will or not? A. I did not, I never asked
anyone.

Q. You never asked anyone? A. Neither M.
Thompson either, nobody.

Q. You didn’t know whether they knew or not? A,
I don’t know what they knew, I was not in the room.

Q. You did not know whether they read it over, of
course? A. I don’t know anything about it.

Q. You never say it yourself? A. No, sir.

Q. Never inspected it? A. I never saw it until it
laid on that table (indicating).

(. Were you not afraid that she might have signed
something and not being able to read didn’t know what
she signed? A. I was not.

Q. Not a bit? A. No, sir.

Q. Where was your mother buried? A. Blooms-
bury.

Q. How soon after your mother’s death did you
20 to Harry Able’s office in Frenchtown to see the will?
A. Never.

Q. How soon did you make inquiries about the
will? A. After my sister told me on Sunday.

Q. Was Sunday the day your mother was buried?
A. Saturday.

Q. Up to that time you had not asked your wife
what the contents of the will were? A. No sir.

Q. Was Harry Able at the funeral? A. I did not
see him.

Q. You had not called him on the phone to ask
him what it contained? A. No, sir.

Q. You had not taken any steps whatever to learn
what it contained? A. No, sir, until the time I was
sent for to come here.

Q. And your wife didn’t say anything to you about
it? A. No, sir.

Q. Just tell the court and jury when you first learn-
ed what was in the will. A. That Sunday afternoon.

Q. I mean from your actual knowledge, your ow?
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knewledge, not from what Phoebe told you, but from
your own knowledge, when did you first learn what
there really was in that will? A. When I came down
to my cousins.

Q. When was that? A. The same time they wrote
for Phoebe to have the will read.

Q. Did she come? A. She did not.

Q. Did you come? A. Yes, sir.

Q. Where to? A. Flemington.

Q. The Surrogate’s office? A. Yes, sir, and we
waited here.

Q. You waited here? A. Yes, sir.

Q. What for? A. I don’t know what for; we were
waiting for him.

Q. Then did you see the will? A. I did not :

Q. You did not look at it? A. No, sir.

Q. Where was it? A. I think Mr., Bloom had it.

Q. You mean Mr. Bloom, the Surrogate? A. Yes,
I know him.

Q. I say you mean Mr. Bloom, the Surrogate? A.
Yes, sir. A

Q. And Mr. Bloom had the will? A. He said he
had. g

Q. And you did not ask to see it? A. No, sir.

Q. Did you ask what it contained? A. No, sir.

Q. Did you know what it contained? A. No, sir,
only what Phoebe told me.,

Q. You did not ask Harry Able what it contained?
A. No, sir.,

Q. On that day? A. No, sir.

Q. What did you do that day? A. T did not do
anything, T took the train and went back after I had
my dinner,

Q Why? A. I don’t know why, he did not tell
me why,

Q. Did he tell you a caveat had been filed against

the probate of the will? A. Probably he did, I don’t




180
Edwin F. Able—Cross

know, I didn’t pay any attention to it, I left all the
business to him; I left him and he stayed here.

Q. Didn’t he tell you your sister was contesting the
will because you were to get all the property and she
was to get none? “A. 1 don’t think he said anything
about it.

Q. And you didn’t know anything about it? A. No,
Sir.

Q. You did not know what was the trouble? A.
No, sir.

Q. Nor anything at all? A. No, sir.

Q. Where was it that your sister spoke to you?

In the parlor.

Q. Of the hotel at Clinton? A. Yes, sir.

(). How did you and she come to talk about it?
That I could not say.

Q. You don’t remember? A. No, sir, I wanted them
to stay and take dinner, but they didn’t want to stay,
they said no, they would go home.

Q. Do you remember, Mr. Able, on different oc-
casions within the four years before your mother’s
death. in the presence of Mrs. Weed, of Plainfield,
quarreling with your mother? A. Oh, we often had
quarrels, I suppose she might have been there for all
1 know, we have quarreled at Clinton.

Q. On those occasions didn’t you curse at your
mother and call her the vilest names, as whore and
biteh and so forth? A. What was the last?

Q. Didn’t you call your mother in the presence of
Mrs. Weed a whore and a bitch and that sort of thing®
A. Never.

Q. In the presence of Mrs. Weed? A. Never, I

mother could use language as fast as I could, we were

not the best people to talk, I admit, but as far as call-

ing my mother that, I would not let myself call her
that or anyone else.

Q. Do you remember on one oceasion in April,

40 at Mrs. Weed’s home in Plainfield, when you came there

1909,
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in an intoxicated condition and abused your mother,
and she slapped you in the mouth?

Objected to as incompetent.

Mr. Gebhardt: T want to show the character of the
relations that existed between the mother and the son.

10
Mr. Herr: I do not think that is competent.

The Court: I overrule the objection.

Mr. Herr: My objection is that the fact is irrelevant.
My understanding of the law is. and there is a long line
of decisions to that effect, that the only effect of tes-
timony of this sort would be to show the testatrix was
not in her right mind at the time she made; T cannot
see any other reason why this testimony would be com-
petent at all.

The Court: The question is really what the effect
on the mind of the mother is, not to prove the falsity
of the facts themselves,

Mr. Gebhardt My purpose is to show that this man
and his mother frequently had the most bitter kind of
quarrels and that there was every reason why she
should be on bad terms with him as well as on bad
terms with the daughter.

The Court: He admits that they did have quarrels.

Mr. Gebhardt: But I asked about this particular
time, Judge Herr has shown that there was bad feel-
ing hetween Mrs. Gutmann and her mother; now I want
to show that there was also bad feeling hetween Mr.
Able and his mother, and if she would do an unnatural

thing like thig the probabilities are she would not do 40
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it unless she was imposed upon or her mind was not
in a natural condition.

Mr. Herr: We did show there was bad feeling be-
tween Mrs. Gutmann and her daughter because the
court had permitted Mr. Gebhardt to introduce testi-
mony here of a number of relatives who said Mrs. Able
had told them this witness had attempted to induce her
to make a will cutting out Mrs. Gutmann.

The Court: If words indicating a condition of mind
are relevant why are not actions indicating a condition
of mind also relevant?

Mr. Herr: The condition of mind must be a little
different from that of condition of mind now thought of
by your Honor. It makes no difference what her feel-
ings were for Mrs. Gutmann or for Mr. Able, you could
not introduce testimony to show a conversation in
which she said she had quarreled, or by which you could
show that they had quarreled. That would not prove
any undue influence; the only evidence that could be
introduced to prove undue influence would be evidence
of what somebody had heard on the part of this propon-
ent. some conversation he had had with his mother
trying to induce her to cut out his sister or make a will
in his favor. That I think would be competent, buf
anything she might have said could not be competent
under any cirecumstances except to show, not her men-
tal condition, her attitude towards either of these pai-
ties. but it might affect the question as to whether she
was in her richt mind, whether she was in her right
mind, whether she was competent to make a will at
all. Beyond that all that testimony I thiuk is ahso-
lutely irrelevant.

The Court: I will overrule the 6bjeetion.
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Counsel for proponent prays an exception to the
above ruling of the court.

Exception allowed. It it be sealed and it is sealed
accordingly.
Judge.
(Last question read)

Mr. Herr: That is entirely too remote anyway, it is
back in 1909.

The Court: I understand the question, Judge, and
you have your exception.

Q. What is your answer? A. At Mrs. Weed’s
house? Not that I know of, no sir. I don’t remember.
Q. Do you say it did not happen? A. I do.

Mr. Gebhardt: I would like, if the Court please, to
have the question which T asked Mr. Able a while ago,
ond in which 1 used the two words ““biteh’’ and
“whore’” amended, so as to strike out the word
“whore’” and leave the rest of the question. I would
like now to have an answer to that?

The Court: You had better ask it again.

Mr. Gebhardt: Suppose I withdraw the other ques-
tion entirely ?

The Court: It was asked and answered.

Q. Didn’t you at different times, in the presence of
Mrs. Weeq. call your mother a ““God damn bitch’’
while in Plainfield ? A. No, sir.

; Q. And a ““God damn liar?”> A. I might have said
that,

Q. Did you or did you not? A. I did.

10
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Q. Your family, including Mr. and Mrs. Gutmann
and you and your wife and your mother were all m
intimate terms with Mrs. Weed, were they not? A.
For a while, until Mrs. Weed began to tell us some
stuff that my sister said, and my mother, and then they
had some words.

Q. You were in her house almost every day for
a while there? A. No, sir; quite often, not every day,
no.

Q. Didn’t you and your mother have frequent
quarrels over your friendship for Miss Prudan, I think
it is? A. Never.

Q. Never did?

Mr. Herr: That is objected to as incompetent.
Objection overruled.

Counsel for the proponent prays for an exception
to the above ruling of the court.

Exception allowed. Let it be sealed and it is sealed
accordingly.

Judgee.

A. No, sir.

Q. You never had any words with your mother
about that at all? A. No, sir. I had some words with
my mother about some other things.

Q. You never had any quarrel with your mother
on that account? A. Not on that account.

LYDIA SCHOMP, sworn on behalf of the propoi-
ent. \

Direct Examination by Mr. Able:

Q. Where do you reside? A. Newark, N. d.

. sy LS 4
Q. Did you know Mrs. Kate Able 1n her lifetime:
40 A. Yes.
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Q. Were you present at Clinton. N, J., at any time
when you heard Mrs. Able speak about either of her
family, that is either her daughter or her son? A. I
heard her speak twice about her daughter while I was
there.

Q. How long ago was that? A. The last part of
February, 1911.

Q. The last part of February, 19112 A. Yes, sir.

Q. Will you please state what that conversation
was? A. The first that T remember was when she was
preparing to go to Plainfield.

Q. State all the conversation you might have had.
A. She said to me she was going to Plainfield because
Phoebe and old Ball had sent for her. That is the re-
mark she made to me.

Q. Anything further? A. Not at that time, only
some talk in general. but nothing that I just remember.

Q. At any subsequent time was there any conver-
sation? A, Yes, later, the night she came from Plain-
field, she was feeling badly and looked very badly and
was in the back room conversing with her son and his
wife, T being in the hall, and Mr. Able asked me o
step into the back parlor, knowing that I had had a
similar case, attesting a will, and asked me a number
of questions, and they conversed together over it, and
the mother of course. was very indignant and said she
had done with her daughter, Phoebe had robbed her
and so forth,

Q. When was this? A. That was, I think, the last
week in February, 1911; T had been at the hotel for
two weeks.

Q. Did you have any other conversations with her
?h;m this yon have related? A. Not particularly bhear-
Mg on this, no sir,

Q. Did she ever say anything to you about her son ?
A. No, no more than she had said once to me that she

could not live away from him, always wanted to he
With him.
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Cross-Examination by Mr. Gebhardt:

Q. How did you come to be at the hotel? A. 1
came there January 16th with my daughter, coming to
that hotel, and I was there two weeks, one week waiting
on her and one week I remodeled some gowns for Mrs.
Able, that kept me in the house two weeks.

Q. I wish you would fix the time when this ocecurred,
just as nearly as you possibly can. A. Well, we came
home from the hospital January 16.

Q. How long after that was it?2: A. Then I re-
mained with her two weeks at the hotel, and then spenf
two weeks at Miss Dye’s (?) and came down more or
less every day to see my daughter.

Q. You went there you say on the 16th of January.
with reference to the time you arrived there on the
16th of January when was it you were called into the
parlor and had this conversation? A. It was the night
after she came from Plainfield, after having been senf

for to come down.

Q. It was the night after the so-called arrest? A.
Yes, sir.

Q. Are you sure about that? PASEYeS; RIT.

Q. There is not any doubt in your mind about it?
A. No, I am positive, because I remember this ques-
tion put to me.

Q. What were the questions?. A. Concerning a law
suit we had in Flemington and I had lost the case, and
why, and so forth.

Q. A will case? A. Yes, sir.

Q. Tell us what that conversation was as nearly as
you can. A. Well, I don’t know that I can bring it
out, 1 spoke very freely of how I had been deceived
in different things and didn’t think I had proper treat-
ment in one way and another, and T saw how I ha |
made some mistakes, and I thought hereafter people
had better keep their eyes open.

Q. Ed was present? A es] s
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Q. He asked you to come in? A. I was in the hall
and he asked me in and I walked in and his mother was
sitting there in a rocking chair and the daughter was
sitting there, and they commenced the conversation.
The mother was very dejected.

Q. And all together they talked about the makiny
of a will? A. Yes, sir, and I expressed my opinion and
Mr. Able his.

Q. What did he say about making a will? A. [
don’t know as I said anything, only I said to them,
“You ought to look out what you are doing.”’

Q. Didn’t you tell them in that conversation they
had better look out how they had this will executed ?
A. I didn’t know anything about this will.

Q. But if they were going to make a will didn’t
you tell them to be careful how they made it? A. No,
I didn’t say anything about that.

Q. How did you come to speak anything about the
will business? A. She was so upset and she said she
had done with her daughter, as near as I can recollect
she said, ““I have done with my daughter, she has
robbed me,”” and then commenced this general con-
versation.

Q. About making a will? A. No, about will cases;
I had said T had a case and the mother had been mis-
used, she thought, it was Jjust a family conversation,
nothing ahout making this will, but she said she had
all this trouble with her daughter and she would do
this and that. \

Q. What did she say? A. She said she had robbed
her.

Q. But Mrs. Able said she would do this and that,
what did she say she would do? A. She said she had
done that so she didn’t want any more business with
her, because of this bank business, the forged note they
were talking of,

Q. The check? A. Yes, as T remember.
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(). Did she say she was going to fix her property?
A. No, sir.

Q. How did you come to talk about the will busi-
ness. what had that to do with the conversation? A.
She was angry with her children, at her daughter and
in speaking in that way I brought up my affair.

Q. Did you advise her she ought not to make a
will cutting off her daughter? A. I don’t think she
spoke about a will in any way or shape, but it was just
general conversation, I was brought in because I was
asked in and got into the conversation, which amounted
to almost nothing, only I remember those few remarks
that were said.

Q. Did they want your advice, ask your advice!
A. No, oh no.

(). What did they call you in for? A. Why I don’t
know as I know-about that.

Q. What did Ed say to you when he did eall yon
in? A. He didn’t say anything, he sat by the table
and his mother and Mrs. Able were talking, and the
amount of it was that she was just about sick of—youn
know, she was in an excited state of mind, she wanted
to talk a little bit of business.

Q. What was the business ? A. That she had been
to Plainfield and felt badly; as I say I had remodeled
a gown for her and that was in that conversation, and!
how she felt about this and that, I remember those two
words she did use.

Q. She was in an extremely excited condition? A.
Well. she was about sick, and felt badly and looked ba:l-
ly and I assume that is what brought me into it more,
1 felt sorry for her.

Q. When did you see her next? A. Have any con-
versation?

Q. Yes. A. Those were the only two conversations
she had with me in regard to her daughter.

Q. Did you see her the day after this night when

40 you were called into the parlor? A. 1 might have just
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seen her, but I had no conversation that I remember
with her.

Q. That first night when she said to you that she
was done with Phoebe, did she say she was going to cut
her off in her will, or anything like that? A. No, she
said, ““T am done with her, T have been robbed,”” those
are the two pointed things. T had never inquired into
her business therefore it was a little—

Q. Had she ever said anything to you about her
business matters before this night? A. No. sir, only
at the time when she was preparing to go to Plainfield.
when she said she had heen sent for and I said, ‘““What
for?’” and that is all.

Q. Did she say who had sent for her? A. Her ro-
mark was that Phoebe and old Ball had sent for her.

Q. Was that the first time? A. That is the first
time she ever said anything pointed,

Q. Now maybe I misunderstood you, hut you said

this conversation toolk place before she went to Plain-
field the first time in answer to a’request to come there
about the sale of the property; was it before she hag
been there at al] about the sale of the property? A.
While it wag fixing her gown, she said, ‘T have to 20
to Plainfield and T don 't want to g0,”” and I said, ““ Whyv
do you g0?”’ and she said, ““‘Because Phoebe and old
Ball have sent for me and I have to 004

Q. That was before the so-called arrest, was it not?
A. Well, this was under the arrest ghe was going, was
1f not ?

Q. T don’t know. A. Oh no. she sent down and
when she came back that was the trouble; she had
been down there and came back and that is the night
I was calleq into the parlor.

Q. Was it before that night this other conversation
took place ahout her going down there? A. Yes, sir,
it was in the bedroom upstairs.

; Q. Tt was before— A, Before she went to Plain-
eld.
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Q. Before she went at a1l 90 A S Yoeg i 8ir,

Q. Are you sure about that? A. Yes,sir, I think so.

Q. And she said she had to go because Phoebe and
old Ball had sent for her? A. Those were the words
she said to me.

Q. She had to go? A. Yes, sir.

Q. Did she tell you why she had to go? A. Well,
with regard to the property, I cannot tell anything
more than that.

Q. Did she say she did not want to go? A. Well,
yes, she didn’t want to go, I guess she thought it would
worry her and be unpleasant for her.

Q. Did she say she didn’t want to sell the property
or what? A. No, she did not say that. I never had
any talk with her about property and was rather sur-
prised when she made that remark to me.

Q. She never had talked with you like that before,
bad she? A. No, sir.

Re-direet examination.

Q. You say Mr. Able called you into the room on
this occasion? A. Yes, sir.

Q. Do you know whether he called you in reference
to the gown you were finishing, or was it about some-
thing else? A. Just to come in and have a talk, I
guess; 1 don’t know that there was anything pointed
about it.

Q. Did he say why he called you? A. No, he came
out in the hall as T was passing by, or just going down
stairs, I don’t remember, and they were talking, and
he said, ‘‘Come in here,” that’s just what he said—
““(lome in here.”’

Q. Did he remain during the whole conversation
or go out? A. No, he talked awhile and walked
around the room, he did not sit down at all, and went
out and left us.

Q. Didn’t it occur this way—didn’t she say she

40 had—
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Objected to as leading,

Mr.Herr: I want to call her attention particularly
to one point in the conversation which I think will
straighten it all out.

Q. Mrs. Schomp, who was the first person who men-
tioned will that night? A. T was.

Q. In the first place you say Mrs. Able referred to
the trouble she had had that day, and didn’t you go
on and say you had had trouble too, and that your
trouble was about a will? A. Well, T presume—

Objected to as leading.
Witness: T think it was this way—
Objected to.

Q. Well, tell just how it was? A. It was this con-
versation that she had had this trouble down there and
felt worried and annoyed and all that sort of thing,
but nothing in regard to her will or writing one, and
I said, ““Well, that is the way it goes in family troubles,
We certainly have had them and had our share,”” and
then T went on to relate how we had them, and T said,
“When you get into these things you have got to look
out and fight for yourself.’’ That was about the es-
sence of the conversation. But Mr. Able didn’t men-
tion that nor the family didn’t talk anything about a
will, nothing at all,

Q. And nobody asked you about it? A, No, sir,
not at all.

PEARIL CONOVER, sworn on behalf of proponent.

Direct examination by Mr. Herr:
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Q. Mrs. Conover, where do you live? A. Clinton,
N. J.

Q. Did you know Mrs. Kate Able in her lifetime ?
A. Yes, sir, I did.

Q. Were you present with Mrs. Able at any time
during her last sickness? A. 1 was, yes.

Q. Did you have any conversation with her or she
with you wherein her daughter’s name was mentioned ?
AT Yies s sir!

Q. Will you state the conversation, please? A.
Well, I had several conversations with her on that line,
not necessarily during her last sickness.

The Court: You are asked now concerning a con-
versation during her last illness.

Witness: When she was taken ill first Mr. Able
suggested we send for his sister because she was Very
ill, and Mrs. Able said she never wanted to see her
again, and she asked me not to give her any of the
medicine—I was there taking ecare of her, and she
asked me not to give her any of the medicine that doc-
tor had given her, and she said her daughter had
robbed her and disgraced her and she was trying to get
her down to Plainfield to court to probably rob and
disgrace her further, and that she preferred to die to
ever seeing her daughter again.

Q. Did this eonversation take place about the time
Mr. Able mentioned sending for his sister? A. No,

T think it was before that, T think it was when she

was first taken sick.
Q. Was there any conversation had at the time

when he said he was going to send for his sister? A.

Yes, at that time she forbid him to send for her.
Q. Did she say anything further then 9 A. T think
that she probably did relate the different troubles that
40 she had with her daughter, and how she disapproved of
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her mode of living and how she was spending her
money and the way she had got money from her, and
she said she had things fixed now so that her daughter
would never get another cent of her money, more than
she had already gotten, and before they got her into
any further trouble she wanted to die.

Q. Will you kindly state any other conversation
which you may have had, fixing the time as near as you
can, with Mrs. Able about her daughter? A. I have
no particular way of recollecting any of the dates,
other than that I remember I went over to call on her
one afternoon and it happened to be directly after she
had had this trouble with her daughter in Plainfield,
that she had been called down there supposedly to sell
a piece of property to some one and after she got there
she had been arrested; she told me all about that and
felt very, very badlyl about it, and she told me at that
time that she never would want to see her daughter
again, that she didn’t suppose after all her daughter
had disgraced her during her life she would have to
live to her time of life to be disgraced by her again in
that way.

Q. Did you ever have any conversation with her
before the time she claimed she was arrested,
as she said, wherein her daughter’s name was
mentioned? A, Well, perhaps two or three different
times she had spoken of her daughter.

Q. What was the nature of the conversation? A.
Well, T don’t know as T could say just exactly what it
was, other than that she disapproved of her daughter
and her way of living.

Cross examination by Mr. Gebhardt :

Q. When were you subpoenaed to come here, by
Mr, Able, T mean, or by his side? A. Why, T don’t
know who T was subpoenaed to come here by, I think
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it was Mr. MeConnell who served to subpoena, I don’t
know which side it was for.

Q. When was that? A. As nearly as I can remem-
ber, I think it was about two weeks ago.

Q. You didn’t come, did you? A. I did not, not on
the day I was subpoenaed to come on.

Q. How came you to come here today? A. Because
Mr. Conover called up—I think he called Mr. Queen
yesterday and asked Mr. Queen if it was proper to
serve or if anyone could serve you with a subpoena on
Sunday, and Mr. Queen said I think no, and he said
that if he was in his place he would not avoid—
that is if he was in my place he would not avoid the ser-
vice of the subpoena, and I was subpoenaed to come
here last Tuesday, but owing to illness, which my
doctor telephoned to the Court House, I was unable to
come and I think other people have told me that if
you are subpoenaed for a certain day of trial that
subpoena holds good, and 1 didn’t know whether that
was true or not, but I thought I would come today
and have it over with, as you might say.

Q. Did anyone on Mr. Able’s behalf come to see
you since last Tuesday? A. No, I have not seen any
member of Mr. Able’s family until T saw them in court
this morning.

Q. Did 1 understand you to say Mr. MecConnel serv-
ed the subpoena on Sunday? A. No, but the question
arose between several people at our house whether it
was legal to serve a subpoena on Sunday or not,
and that occasioned the call to Mr. Queen.

Q. That had nothing to do with the ocecasion of your
coming here as a witness? A. No, sir.

Q. Because you had not been served on Sunday? A
No, sir. ;

Q. You knew Mr. MeConnell represented me It
serving that subpoena? A. Well, I had seen him with
you and you with him.
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Q. Didn’t you know he served that subpoena for
me? A. No, I did not.

Q. I understood you to say that Mrs. Able requested
vou in her last sickness not to give her any medicine?
A. She did, yes.

Q. Because she wanted to die? A. She wanted to
die, she didn’t want anything done for her she said,
to make her live in misery any longer.

Q. Just state to the court and jury what day it
was she made that statement to you, do you remember?
A. Mrs. Able died on Thursday morning, and it was
before Easter a year ago, I don’t remember the exact
date, and it was the Monday previous to that; she was
taken very sick on Sunday and it was on Monday
she told me that. I went there on Sunday and took
care of her right up to within a few hours of the time
she died.

Q. What day was it that you heard Mrs. Able forbid
her son to send for her daughter? A. If T am not
mistaken it was on Tuesday; I think that he wanted
to send for her on Sunday and on Monday and
finally concluded to send for her—that her illness was
so serious that he had best send for her whether his
mother wanted him to or not, and I am under the im-
pression that that was on Tuesday.

Q. You have had a good deal of experience in nurs-
ing, have you not? A. Yes, sir, T have had quite a
little,

Q. What condition was Mrs. Able in from the time
you arrived at the house on Monday until she died on
Thursday—are you not mistaken about its being Thurs-
day, was it not Wednesday that she died? A. I think
it Was—perhaps I am mistaken, but I was under the
impression it was very early Thursday morning.

Q. It was Wednesday, there is no doubt about that.
What condition was she in when you first got there
and until her death? A. When I first got there she
Seemed to he suffering greatly but was perfectly con- 40
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scious and rational in every way, there were times from
then on when she was slightly delirious and uncon-
scious, but for the greater part of the time, while she
was a great sufferer, she was perfectly conscious and
seemed to be, as nearly as | could tell, in a normal state
of mind.

Q. Were you there when she died? A. I was not.

Q. Where were you at that time? A. At my home.

Q. You do not know then of your own knowledge
what hour of the day she died? A. No.

Q. Did you see Mrs. Gutmann there? A. I did.

Q. Were you there when she came there? A. T was.

Q. Did you see her greet her mother? A. Yes,
sir, I did.

Q. Do you remember that on one occasion Mrs.
Able asked her to hold her hand? A. No, I do not.

Q. And asked her not to go out of the room? A.
No. Mrs. Able asked me not to go out of the room
while Phoebe was there, but I never heard her ask
Phoebe not to go out of the room.

Q. How did they act towards each other? A.
Well, T should not say very friendly.

Q. You should not say? A. No.

Q. Tell us how they acted? A. When Mrs. Gut-
mann came in she spoke to her mother and her mother
did not answer, so finally she said, ‘‘Mother, don’t you
know me?’’ she said, ‘‘Yes, I do,”” and I sat by Mrs.
Able’s bedside at that time holding her hand, I think
I had been rubbing her wrist, or something of the kind,
t6 help the circulation of the blood, and it was Mrs.
Gutmann who asked me if T would not please get up
and let her sit beside her mother.

Q. Did you do it ASldids

Q. Did she sit there? A. She did.

Q. And take her mother’s hand? A. I think she
did for a moment, and Mrs. Able took her hand away-
I remember that distinetly.

Q. Took her hand away? A. Yes, sir.
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Q. What did she say? A. She didn’t say anything.

Q. That is when she first came there this occurred ?
A. Yes, sir.

Q. She stayed there until her death? A. As far as
I know she did, yes sir.

Q. When did yaeu leave there, and not come back,
how long before her death? A. Only a few hours.

Q. Then, with the exception of a few hours you
were there up to the time of her death? A. I was.

Q. Did you see any other intercourse of any kind
between Mrs. Able and Mrs. Gutmann? A. No, I did
not.

Q. Was not Mrs. Gutmann in the room after that?
A. She was.

Q. Was she not in there a good deal of the time?
A. Yes, she was.

Q. And that is all you have to say about their
actions toward each other? A. That is all.

Mr. Able: If your Honor please, with the excep-
tion of some documentary evidence which has been
marked, and I think not yet introduced into evidence,
we rest.

It may be that the Senator has some testimony to
offer in way of rebuttal. If so we would like to re-
serve the right to introduce these papers before the
close of the case:

The Court: I think they should be introduced now
before you cloge your case.

Mr. Able: Very well. We would like to offer if
Your Honor please, a letter which was marked ‘‘Cavea-

tor, Exhibit 5 for Identification’’; T think that was an
error, however, but that is the way it was marked.

The Court: That is no error, the request came from
Senator Gebhardt at that time.
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Mr. Able: The reply to Exhibit 5, which I just men-
tioned, has no mark, I think it was used and asked to be
marked and probably was omitted. That is my letter
in reply to the one of February 2nd.

Mr. Gebhardt: A copy of your letter.

Mr. Able: A copy of the letter which 1 wrote, yes.
And we would like to offer that in conjunction with
Exhibit 5, and would also like to offer Exhibit 6 for
identification on the part of the caveator, which is so
marked. 1 would like to offer those three in conjunc-
tion with each other.

Mr. Gebhardt: I consent to the letter signed by
Mrs. Able and the one signed by Edwin F. Able, but
object to the copy of the letter sent in reply.

Mr. Gebhardt (After considerable discussion and
after examining the letter in question) : I do not think
I will object to that going in, T had not read it before.

Mr. Able did testify, or say that was a copy of the
letter he wrote?

The Court: Yes. The papers will all be marked.
They are admitted in evidence.

Qaid letters were then marked as follows: Letter
dated February 2nd, addressed to ‘‘Dear Harry”’ and
signed ‘‘Maggie,”’ Exhibit P No. 5. Copy of letter
dated February 2nd and signed «“H. J. Able,”’” Exhibit
P No. 6. Letter dated February 6, addressed to ‘‘Dear
(‘ousin Harry,”’ and signed “‘E. F. Able,”’ Exhibit P No.

%

Mr. Able: We offer proponent’s exhibit P No. 2 a5
40 it has been marked for identification.
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The Court: The purpose being that the signature
shall be used for comparison and identification ?

Mr. Able: Yes.
The Court: It is admitted.

Mr. Able: We offer proponent’s Exhibit 3 for the 1
same purpose. It is a check of April 1, 1901,

Also proponent’s Exhibit 6 which will now be of-
fered 814.

Also proponent’s Exhibit 8.
Also proponent’s Exhibit 4.
Also proponent’s Exhibit 11.

Mr. Gebhardt: T object to that, what is the purpose
of it?

Mr. Able: There was a standard introduced by your-
self from the signature hook of the Bloomsbury Na-
tional Bank, and these signatures were used for the
purpose of showing that your standard was incorrect,
that the standard signature which you have used was
not the signature of Kate Able, but was the signature
of her husband.

Mr. Gebhardt: I do not think they are admissible
for that purpose.

The Court: I will admit the checks for the purpose
of permitting a comparison of them with the signa-
ture in the signature book of the Bloomsbury National

Bank,

introduced by the caveators as a standard of
Kate

Able’s signature,

Mr., Gebhardt: T object to their admission and ask
for an exception.
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The Court: The exception is allowed.

Mr, Gebhardt: Before the proponents rest I want
to ask Edwin Able another question.

EDWIN F. ABLE recalled for further cross-exam-
ination by Mr. Gebhardt.

Q. Were you not indebted to your mother at the
time of her death? A. Yes, sir.

Q). Several thousand dollars? A. Yes, sir.

By Mr. Able:

(). Did your mother have any seeurity for your in-
debtedness? A. She had.

Q. What had she? A. A mortgage.

Q. One mortgage? A. That is all.

Q. For her whole indebtedness? A. Yes, sir, on

the hotel.

Q. Are you correct about that? A. No, sir, she
had another piece of paper, I don’t know what that is,
I was sick when that was made and don’t remember.

Q. Can you state the exact amount of the mortgage
or the morteage? A. Ten thousand dollars on the ho-
tel at Clinton.

Q. What mortgage was that? A. On the Clinton
hotel.

Q. Who was that mortgage oiven to originally! A.
Johnny Walters.

Q. How did your mother come into possession of it,
if you know? A. She paid it up and took it herself.

Q. What do you mean? A. She paid Mr. Walters
the money and took the mortgage herself on the prop-
erty.

Q. Was there any other mortgage besides that? A.
There was something done while I was in Plainfield,

40 T don’t remember.
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Q. Was there any besides the Phainfield paper that
you are talking about? A. There was a note,

Q. How much do you owe your mother that she has
not got security or paper to show for? A. Well, do
you mean at the time I went to Bloomsbury and bor-
rowed money from her for the purpose of straighten-
ing some matters out at Plainfield ?

Q. No, what do yon owe your mother? A. Thir-
teen thousand dollars, I should say.

Q. You didn’t answer my question, you didn’t let
me finish my question. Just strike that answer out,

Mr. Gebhardt: I do not want it stricken out,

Mr. Able: I want to finish my question,

The Court: It is stricken out.

Q. What did you owe your mother that she was not
secured for by mortgage, or that she did not hold
your paper to show you had received it? A. Nothing,
she has got paper to show for it, she holds everything
against me,

By Mr. Gebhardt.

Q. Was there not three thousand dollars back in-
terest due at the time of your mother’s death?

Mr. Able: If there was the papers show for it

A. I suppose there was, yes, sir.

A recess was then taken.

10
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AFTER RECESS.
HAMILTON GUTMANN recalled in rebuttal.
Direct Examination by Mr. Gebhardt:

Q. Do you remember about the time of the check

10 ©of March 30, 1908, alleged to be signed by Mrs. Able,

and did you have a conversation with Mrs. Able about

the check? A. Well, some time after the check was
given.

Mr. Herr: I would like to ask the object of this.

Mr. Gebhardt: The ground of the making of this
will is largely placed upon the fact that this check was
forged. We propose to prove by this witness not only
that the check is genuine and that Mrs. Able told
him she had given it to the daughter and what it was
given for, but perhaps to follow it up by two other
witnesses who will swear they saw the check signed
by Mrs. Able at the time, and the main purpose of this
testimony is to show that there must have been some-
thing the matter with this woman’s mind or memory
when she would afterwards under those circumstances
dispute the fact that she had given that check.

Objected to.

The Court (After discussion) : T will overrule the
objection and the testimony will be admitted.

In order to get the objection properly on the rec-
ord it should be made to the question which naturally
follows.

Q. What was that conversation?
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Mr. Herr: T object on the ground that this is not
rebuttal and furthermore that it Is not competent un-
der any eireumstances, and also on the further ground
that this is hearsay testimony.

Objection overruled.

Counsel on behalf of the proponent prays an excep-
tion of the above ruling of the Court.

Exception allowed, let it he sealed, and it is sealed
élt‘('t)l'(“l]_‘_"].\,'.
Judge.

A. She told me that she had paid for Phoebe’s op-
eration, she gave her a check to pay for the operation
that she had there about two years prior to the time
that check was dated or drawn. That original check
there was given two or three years hefore it was drawn ;
that was directly for her operation at the Union Hotel
in Clinton, that is, Edward Able’s hotel ; she wanted (o
know how much the operation cost and I told her about
and she asked my wife who was going to pay for it.
whether she was going to pay for it or I and my wife
said, “‘I have the money and I think T will pay for
it.”” And she said, ‘“All right, Phoebe, if you are go-
ing to pay for it.”’

Q. Don’t give the conversation, just what you know
yourself. A. She merely told me she had given Phoehe
a check to pay for the operation and that is supposel
to be the check.

Q. I show you the check and ask you whether in

your opinion that is the genuine. signature of Mrs.
.Ah]t‘?

Mr. Hery: T object to that. It has not been alleged
on the part of the proponents that that was or was
ot her genuine signature; that testimony was brought
out by the othep side.

40
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Mr. Gebhardt: From your witness.

Mr. Herr: Yes, but it was your own testimony, 1f

was not a proper cross-examination and we did nof
raise the question of the genuineness of that signature.

The Court: I will overrule the objection.

(ounsel for the proponents prays an exception to
the above ruling of the court.

Exception allowed; let it be sealed; and it is sealed
accordingly.
Judge.

Mr. Herr: I only thought—Well, he has not testi-
fied. T believe, to his knowledge before.

The Court: Yes, he said he saw her sign her name
about fifty times.

A. That is Mrs. Able’s signature.
Q. Since Mr. Ball has lived in your family what re-
lation has he had in the family?

Objected to as incompetent.

20 Objection sustained.

Exception to caveator.

Q. Dr. Mr. Ball or not ever live in any improper
way with your wife? A. No, sir.

Mr. Herr: That is objected to.
Objection sustained.

40 Exception to caveator.
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Mr. Able: I move the answer may be stricken out.

The Court: Yes, it should be stricken out. The
objection was timely.

Q. It has been stated here in open court that your
mother-in-law in her lifetime said that Mr. Ball was
living with your wife as her husband. T ask you
now whether that is true or not?

Objected to.

Objection sustained.

Exception to caveator.

Q. I ask you whether during the past seven years
from your own personal knowledge, it has been pos-

sible for your wife to be guilty of immoral conduect with
any man.

20
Objected to.

A. It has not.

The Court: The objection is sustained.

Exception to caveator.

J 30
Mr. Herr: I ask the answer may be stricken out.

The Court: 1t may be stricken out if recorded.

Mr. Gebhardt: 1 may say that in pursuing this line

of inquiry further my object is simply to have a ruling
upon it,

The Court: I w

as going to suggest that perhaps th.
ruling op these four questions will give you a proper 40
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exception so that if the Court is wrong you will have
the benefit of it.

(A discussion here arose between counsel).

The Court: It may be noted that my ruling is the
same after listening to counsel’s argument.

It may be. rather hard for Mrs. Gutmann herself
{o have inferentially these accusations against her, but
1 am quite clear that whether they are true or false the
matter is not within the issues of the case.

Mr. Gebhardt: Your Honor will allow me an ex-
ception.

The Court: An exception will be allowed.
" Cross-Examination by Mr. Herr:

Q. I believe you told us when you were on the
stand a few days ago how long since you had seen your
mother-in-law write; will you state how long ago it
was? I do not remember. A. I do not remember my-
self.

Q. Have you seen her write within the last fen
years? A. Oh, my yes.

Q. In the last five years? A. In the last five years
T don’t think I have seen her write so often, because
I have not been about where she was.

Q. (Witness shown exhibit No. 9 for proponent and
asked to compare that signature with the signature on
the check in question and to state whether he sees any
similarity). A. Well there is some difference therc
and there is some similarity.

Q. Where is the gimilarity? A. In the H. :

Q. There is nof any H there. A. (Witness indi-

40 cates).
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Q. That is not an H. That is a K. A Well T
meant that; to me it always looks like an H. Her
K is like an H to me. And the T and E the differ-
ence in the dash,

Q. In the last word is there any similarity in anv
respect? A. No, the B is about the only thing; and A
instead of being an A is just half an A,

Q. Where as in the check in dispute it is a full A?
As YegSsir @

Q. And the B’s do not resemble each other? A.
Well, some.

Q. Tt does not resemble it any more than a ‘“h”’
would in your handwriting does it? A. Yes, it does.

Q. And the L does not look a bit like it? A. Not
in this signature, no.

Q. (W'tness shown Exhibit P81 and is asked
whether there is a ny similarity between that signature
and the signature in the disputed check). A. Yes, the
“ble’” there is just a little difference in the angle, but
the K is natural.

Q. You say that is the signature of Kate Able merc-
ly because she told you so, don’t you? A. N, e

Q. Now because you would recognize it apart from
anything you knew about it? A. Yes, sir, T would sa 4
it was her’s because I have seen it a number of times;
it seems to me just like her natural signature; her
whole name was always written very distinet.

Q. Are you acquainted with your wife’s signature ?
A. Yes, sir.

Q. Is that your wife’s signature on the back o
the check? A, I would say it was.

Q. T call Your attention to the, little bit of tracery
there, or change in the b, where the pen has evidently
been taken off the paper in making that signature amnl
ask you whether you observe it and whether you ever
SAW anything of that sort in Kate Able’s genuine sig-
Nature? A. I .don 't know that T have ever looked at
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the signature as close as that; I mnever had any oc-
casion to until my attention was called to it here.

Q. This check is dated Mareh 30th, 1908, and it was
cashed you say some three years after that? A. No,
that check was given before it was cashed before it
was presented to the bank; it was given several years
before the date of March 30th, 1908.

Q. That check was given several years before
March 30th, 19082 A. Yes, sir.

Q. What year was that check given in if you know?
A. I would say in 1906.

Q. Where did you live when the check was given?
A. In Bloomshury.

Q. That is when the check was given? A. Yes, sir.

Q. When did you have this conversation with your
mother-in-law about this check? A. Shortly after the
check was given. :

Q. How did you happen to have a conversation with
her then? A. My wife was operated on at her broth-

er’s hotel and after the operation—

Q. Why by? A. Dr. Mickel from Easton and Dr.
Blackwell.

Q. Who paid Dr. Mickel and Dr. Blackwell? A. 1
did,

Q. How long before this check was given? A. I
don’t know whether I paid it before or after. 1 paid
Dr. Blackwell with a check and Dr. Mickel in cu-
rency.

Q. How much altogether? A. T don’t know, several
hundred dollars.

Q. About one hundred for both of them? A. Oh.
no, Dr. Blackwell’s bill was something like $30 and
Dr. Mickel’s bill was seventy dollars or seventy-five
dollars.

Q. And that was all? A. That was all for these two.

Q. Do you mean to say this check for $350 was
given to pay that bill? A. Yes. sir, that didn’t -

40 clude everything. There was some question when the
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check was given as to Jjust what the amount of the op-
eration would be,

Q. You say the check was signed at that time? A.
I never saw it signed.

Q. And your mother-in-law never told you any-
thing about it? A. Yes, sir.

Q. When? A, T suppose three or four weeks after
when I came back to Clinton.

Q. It was in 1906 as near as you can recollect? A,
Well, several years before that—probably two years;
the way I ficure that is that I have been living in Somn-
erville six years.and that would bring it back to about
1906 ; that is how I am doing my calculating.

Q. And it was about that time your mother-in-law
told you about the check? A. Oh, no, shortly after
the check was given, it must have been six months, I
guess, but I merely give you that approximately; it
was about that time.

Q. What did she tell you? A. I canhot recall any-

thing more than she said, “‘I have given Phoebe a
check.”” No, she said, ‘I have paid for Phoebe’s op-

]

eration.”” That is all that was said about it.

Q. She said she had paid for it? A. Paid for
Phoebe’s operation; she meant in the check, you know.

Q. You don’t know anything about that. A. Well.
I'don’t know exactly.

Q. All you know about it and all you confine your
testimony to is Mrs. Able at some time said to you she
had paid for Phoebe’s operation which oceurred in
19067 A. Well, T don’t recollect now whether she sai
she had paid for it or had given her a check, but T
t!ﬂnk she said she did give her a check for the opera-
flon,

Q. Do you recall that? A. Well, no, T don’t recall
that exactly.

Q. Why didn’t you state in your examination in
chief that you didn’t remember whether it was by
check or whether it was that she paid? A. She did pay 40




210
Ha.milton-Gutmann—Recalled——Re-Cross

it after that by check— ‘I have given her a check for
the payment of the operation.”’

Q. Why are you so much more certain now than
you were a few minutes ago? A. These things are
rather confusing ; she never spoke to me but once about
it. T had no idea she was going to do that.

Q. As a matter of fact, you don’t remember what
she said? A. Yes, sir, I do, very distinetly, she said, ‘I
have given Phoebe a check for the operation.”

Q. You remember that now? A. Yes, sir.

Q. How much did she say it was for? A. I don't
remember that now.

Q. Did you tell her that you had paid for the op-
eration? A. She didn’t ask me—yes, she did.

Q. When did you ever hear that? A. She asked
me who I paid, in faet, she asked my wife first.

Q. Never mind that. A. Well, she asked me and
I said I had paid Dr. Blackwell and Dr. Mickel and the
nurse’s board at the hotel, she knew about that.

Q. You said awhile ago this eheck was given for the
expenses of the operation? A. Yes, Sir.

Q. And now you say that cost about one hundred
dollars all together? A. No, 1 didn‘t, that was merely
for the surgeon’s fee and Dr. Blackwell’s fee.

Q. I mean for the two doctors. A. Yes, sir.

Q. And you and your mother-in-law had a conver-

sation about a check that she had oiven to pay for these
expenses or for that operation and she didn’t tell you
how much that check was? A. No.

Q. You didn %t know how much the check was and

she didn’t mention it to you afterward? A. The enel k

was already made probably four or five days before
she spoke to me about it. ;
Q. Did you see her make this check? A. No, sif.
Q. Do you know anything about her making the
check excepting what she said? A. That was all.
Q. She didn’t tell you what the check was for? A
40 No, sir.
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Q. Or when it was dated? A. No, sir, she did not;
I never spoke to her afterwards about it, nothing was
said about it.

Q. All you know or have any recollection of is that
she has either given a check or the money to pay for
that operation? A. No, given a check, that is all.

Q. Now you say it was a check. A. That is the
only thing I recall.

Q. Whose handwriting is the face of this check in?
A. My wife’s.

Q. That you are sure of? A. Yes, sir.

Q. When did you first hear that Mrs. Able alleged
this check was a forgery? A. A few days, probably a
week or ten days, after it was presented at the bank.

Q. And you and Mrs. Able never had any conver-
sation about the check excepting what you have already
stated? A. That is all.

Re-Direct Examination :

Q. Did you see the check before it was cashed at
the bank? A. Oh, yes, I saw the check once.

Q. How long was that before it was cashed? A.
That probably had been some time between the time
it was given and the time it was cashed:; T don’t jJust
recall.

Q. How long before it was cashed, a year or six
months? A. I would say a year, about a year,

Re-Cross-Examination :

Q. Where did you see it then ? A. My wife showel
1t to me.

Q. You mean a year after the check was dated or
 year after it was cashed? A. I make it about a year
between—ahout two years elapsed between the time
that check wag given and the check was presented for
pPayment,
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Q. And I understand you to say this conversation
between you and Mrs. Able occurred in a few months
after the operation was performed? A. No, within a
week; I was going back and forth from Bloomsbury
to Clinton at the time and I came back sometimes twice
a week, sometimes three times or perhaps only once in
five days and it was on one of those trips.

Q. Was it within a week after the. operation was
performed? A. Yes, sir, my wife was up and about.

Q. And the operation was performed A. Several
weeks before that.

IRVING E. BALL sworn for the caveator in re-
buttal.

Direct Examination by Mr. Gebhardt:

Q. Are you the Mr. Ball who boards with Dr. Gut-
mann and his wife? A. Yes, sir.

Q. (Handing witness check for $350) I show you a
check and ask you if you saw the name of Kate Able
put there? A. I did.

Q. Who put it there? A. Mrs. Kate Able.

Q. Where was Mrs. Able and where were you when
you saw her sign it?

Objected to as irrelevant, incompetent and not re-
buttal.

Objection overruled.

Counsel for proponent prays an exeeption to the
above ruling of the court.

Exception allowed. Let it be sealed and it is sealed
accordingly.

Judee.
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A. In room No. 4 at the Union Hotel, Clinton, N. J.
Q. Did you hear at the time for what purpose it was
given? A. Yes, sir.
Q. What was the purpose ?
Objected to as calling for hearsay.,
Q. Did you hear from Mrs. Able at the time the
purpose for which she gave the check? A. I did.
Q. What was the purpose? A. For the operation
she had.
Q. Who had? A. Mrs, Gutmann.

Mr. Herr: Will your Honor allow an exception ?

The Court: The last question was not pursued, the
one to which you objected.

Q. How long have you boarded with the Gutmanns?
Objected to as irrelevant and not rebuttal.
Objection sustained.

Exception to ca veator.,

Q. Have you ever been guilty of immoral conduct
with Mrs. Phoebe Gutmann ? 30

Same objection.
Same ruling,

Exception to ca veator.

; Q. After the signing of the check that you have
Just testified about down until the time that Mrs. Able
40
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left Plainfield for Clinton, did you do any business for
Mrs. Able and if so what?

Objected to as irrelevant.

Mr. Gebhardt: My purpose is to show that this man
during this period of time when this deceased person
is alleged to have been so bitter against the daughter
because of the way in which she was living with this
man that he and Mrs. Able were during that period
while they lived in Plainfield on the best of terms and
he was representing her in business.

Mr. Herr: I do not see how that can be competent
any more than any of the other questions with reference
to this man’s relations with the caveator, and it can
make no difference whether he did business with Mrs.
Able and it is not rebuttal.

The Court (after hearing argument) : The objee-
tion will be overruled and the question allowed.

Counsel for the proponent prays an exception to the
above ruling of the court.

Exception allowed; let it be sealed and it is sealed
accordingly.

Judge.
A. The transferring and sale of real estate.
Q. During that period upon what terms were you
with her?
Objected to.

Objection sustained.

40  Exception to caveator. '
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Q. How long did the business relations you have
Jjust testified about last, and when did they cease, how
long before her death? A. Do you want the period
from the first until the last?

Q. When did they cease; how long before her death
did the business relations cease? A. About May, 1910.

Q. It has been testified that you sued Mrs. Able one

day when she came to Plainfield to see about this prop-

erty. Did she owe you any money at that time or not?

Mr. Herr: I object to that latter part of the ques-
tion.

Objection sustained.
Exception to caveator.

Q. What did you sue her for?
Same objection.

Same ruling.

Exception to caveator.

Q. Had Mrs. Gutmann anything to do with that
suit ?

Same objection.
Same ruling.
Exception to caveator.

Cross-Examination by Mr. Herr:

Q. H.n\\' long had you been at the hotel at Clinton
at t.he time this check was signed? A. From April 1,
1905, until July 1, 1906.

40
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Q. And this check was made during that time, be-
tween 1905 and 19062 A. I did not say so.

Q. I asked you how long you had been living there
at the time this check was signed. If you can answer
that any other way I will let you? A. I misunderstood
you, Judge, your Honor.

Q. That is the question. A. That check was made
on July 1, 1906. =

Q. I did not ask you that, but how long had you
been living at the hotel at the time that check was
made? A. I had been living at the hotel from April 1,
1905, until the time that check was given which was
July 1, 1906.

Q. At the time Dr. Gutmann and his wife came from
Bloomsbury to Clinton previous to the performance of
the operation Dr. Gutmann referred to, did you live
at the hotel at Clinton? A. Yes, sir.

Q. And had for some time previous to that? A. I
had lived at the hotel from December 31, 1903, until
the time Mr. Able took charge of it and from that on.

Q. Were you acquainted with Mrs. Gutmann at that
time? A. Not until affer Mr. Able took charge of the
hotel. I had seen her, but was not acquainted with her.

Q. When was that? A. That was during the year
1904 sometime, I had met her in business transactions.

Q. What was her physical condition at the time this
check was signed? You say it was signed in her roont.
A. She had just underwent an operation.

Q. How did you happen to be there? A. I was
boarding at the hotel.

Q. How did you happen to be in her room? A
Well, T was in Mrs. Able’s room, I was in Mrs. E. 5.
Able’s room all along; I was treated as one of the
family.

Q. I asked you how you happened to be in Mrs. Gut-
mann’s room? A. It was on a Sunday, we were there
with the Sunday papers.
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Q. Who else was there besides you two? A. Mrs.
Kate Able.

Q. Anybody else? A. No. sir.

Q. What was the first thing said in regard to this
check? A. The first thing was, Mrs. Able said,
““Phoebe, how much does this operation cost you?”’
““Oh,” she said, ‘““Mamma, about three hundred dol-
lars or a little over.”” Well, she says, ‘‘It is a shame
to make poor doe pay for it and I am going to pay for
your operation.”” And the first check that was drawn
was dated on Sunday, July 1, and T told Mrs. Able that
it was no good, so that check which you hold in your
hand was drawn and was not dated until it was cashed.

Q. But it was signed on Sunday? A. Yes, sir.

Q. What was Mrs. Gutmann’s physical condition at
that time? Could she sit up? A. Yes, sir, just about
able.

Q. Just about able to sit up? A. She had sat up for
two or three days.

Q. Who drew that check? A. Mrs. Gutmann filled
it up with the exception of the signature ?

Q. Filled it up when she was lying in bed? A. No
sir, sitting in her mother ’s Morris chair.

Q. You ean write can’t you? A. Yes sir.

Q. Why didn’t you fill it in? A. That was not
necessary.

Q. You know how to draw checks? A. I have
drawn enough of them.

Q. Why was it necessary for Mrs. Gutmann to get
up out of a sick bed and draw this check when you are
perfectly able, willing and competent to draw it? A.
She did not get up out of a sick bed to draw the check;
she was sitting up and had been for two or three or
four days previous.

Q You were mistaken then a while ago when you
sald she was in bed? A. I said she had just been out of
bed for a few days.

Q. Who was the nurse at that time? A. Miss Ryan. 40
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Q. Was she there? A. No, she had been discharged
about two weeks previous.

Q. How long after the operation was it that this
occurred? A. This was within ten days of the time
Mrs. Gutmann went, home; she went home on July 113
1906.

Q. When was the operation performed? A. May 26,
1906.

Q. May 26,1906? A. Yes sir, she was at Mr. Able’s
hotel, which he charged her board for, seven weeks.

Q. How long after the operation was performed did
the nurse stay? A. Three weeks.

Q. Three weeks after the operation was performed!
A. Yes sir.

Q. Was this check drawn before or after the opera-
tion? A. This check was drawn about the time Mrs.
Gutmann was figuring on going home.

Q. How long after the operation? A. Well, the diff-
erence between the 26th of May and July 18

Q. You are sure now that the date was July 1, when
the check was signed? A. Yes sir, Sunday, July 1,
1906.

Q. Where did Mrs. Able sign this check? A. At
Room No. 4 in the Union Hotel.

Q. Mr. Ball, at about the time this check was signed
you were in some financial trouble, were you not? A
I was not.

Q. How much of the proceeds of this check did you
get? A. Not a penny.

Q. At the time this check was taken up to the
bank to be cashed you were with Mrs. Gutmann were
you not? A. I was not.

Q. Didn’t you go to Phillipsburg with her?
sir, I never went to this Phillipsburg bank.

Q. And didn’t you stay out in the street while she
went in to get this eheck cashed? A. T did not.

Q. You were in Mrs. Gutmann 's room every day

40 after the operation was performed until she became

A. No
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convalescent were you not? A. | was, yes sir, at the re-
quest of Dr. Gutmann,

Q. Sometimes three or four times a day? A. Yes
sir.

Q. And did not the nurse object very seriously to
vour being there during that time? A. No sir.

Q. And didn’t you refuse to go out and stay out?
A. No sir.

Q. Was this check signed with the same pen and
ink with which the check was filled up? A. That 1
could not swear to,

Q. You were there when it was signed? A. That 1
cannot recall.

Q. You don’t know whether you were there when it
was signed or not? A. Yes sir, I was there when it
was signed. Mrs. Able as a usual rule used a fountain
pen; whether that was signed with a fountain pen or not
I eannot say.

Q. After this check was signed when did you next
see it? A. I saw it several times.

Q. Where did you see it next? A. I saw it one time
in'Troy, N. Y., when Mrs. Gutmann was a little short of
money and asked me when she and her mother were up
there on a visit if I would like to let them have some
money until her husband sent a check to the mother,
and I made the remark it was on a New Jersey bank ; I
could not collect it without sending out there and pay
a fee for collection. And then again I saw it at Plain.
field,

Q. How long did Mus. Gutmann stay at Troy when
You were there—which did you say Troy or Albany?
A. T said Troy, didn’t 1?

Q. I don’t know and I don’t want to make any mis-
take in asking the question. How long did she stay
there? A, Her and her mother the first time I think

Were there three weeks and the second time T think

SiX ang the last time sixteen weeks.
Q. Where diq they live there at that time? A. At 40
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Mrs. Charlotte Bacon’s 2113 Fifth Ave., Troy, New
York.

Q. The doctor was not up there during that time at
all? A. No sir.

Q. Who paid their expenses? A. They paid their
own expenses.

Q. You say you saw this cheek another time. When
was the date when they were at Troy, what time? A.
They were at Troy during May, the first visit, and they
were there during July for another visit.

Q. What year? A. 1907 ; that was the time I was
there, and they came back again then after the Fourth
of July, T can’t tell you the exact date, and they stayed
there until the 31st of December 1907 at which time we
all left.

Q. And all returned to Plainfield? A. Mrs. Gut-
mann returned to Somerville and I went to work in
Plainfield.

Q. As a matter of fact, was not Mrs. Gutmann
there a good while before her mother came up? A. No
sir, she was only there once on a visit.

Q. Without her mother? A. Yes sir, at the request
of Dr. Gutmann.

Q. Did you hear Dr. Gutmann request her to come
up there? A. Dr. Gutmann telephoned me and asked
me if she could come up there.

Q. How long was she there when her mother was
not there with her? A. I think two or three weeks; I
cannot just swear to the length of time.

Q. How long after the time Mrs. Able was there
and this check was mentioned did you see it again? A.
[ eannot just recall that date.

Q. Was it while you were in Troy or, after you e
turned to Plainfield? A. I saw it once or twice after
[ returned to Plainfield.

Q. How did you happen to see it then?
it was in Mrs. Gutmann’s pocket book.

A. Why
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Q. Do you know whether it was folded or not? A.
Well, I could not say that.

Q. Did you see it after that? A. After when?

Q. After the time you saw it in Mrs. Gutmann’s
pocket book? A. Well, T could not just say about that.

MAY BEATRICE WEED sworn for ecaveator in

rebuttal : 10

Direct examination by Mr. Gebhardt :

Q. Where do you live? A. 705 West Front street,
Plainfield, N. J,

Q. How near is that to where the Gutmanns then
lived in Plainfield? A. Well, at the time that I was on
very friendly relations with the Ables and the Gut-
manns I lived directly opposite, at first, to Dr. Gut-
mann’s house and in the course of about one month they
moved and it was then 954 West Front street. T think
it was 954 or 956, then they moved two doors below
me on the same side of the street. At about the time
that Mr. Able came to reside there from Clinton I
didn’t know Mr. Able at that time; I believe he was
in New York: I didn’t know him until after he was
brought home ill with typhoid fever, which I think was
in July of that year—

Q. Can you tell what year it was? A. 1909, and I
lived in that house until March 20th—no, that was
1908, and 1 lived in that house until March 20th, 1909,
and was on intimate terms with both families until
March 20th, 1909, when T moved about, I should say,
two and a half blocks below on the same side of the
street, and have lived there ever since.

Q. Mr. Able asked this morning whether in your
Presence on one occasion while his mother was in Plain.
field he diq not call his mother a bitch and whether she

did not hit him in the mouth and he denied that was
done—
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Mr. Herr: Don’t answer; we object to that.

The Court: Yes, that does not state the question as
it was asked?

Q. Mr. Able testified that on one occasion when you
were present he did not call his mother ‘A God damned
biteh.”’

Mr. Herr: We object to that because it was testi-
mony brought out by his own eross examination; it was
not in regard to anything that had any relevancy in this
case and I don’t see how it either tends to prove or dis-

prove the issues of this cause.

Mr. Gebhardt: Do you say it does not desecribe his
testimony.

Mr. Herr: No, and I don 't care if it did.

The Court: I will overrule the objection.

Counsel for the proponents pray an exception to
the above ruling of the Court. Exception allowed ; let
it be sealed and it is sealed accordingly.

Judge.

Witness: May I answer that, your Honor?

The Court: You may answer it.

Witness: He emphasized it.

The Court: No, the question is whether he called

his mother that or not ?

Witness: He did many times during the time I
knew Mr. Able; he cursed his mother and used lang-
40 uage as no child should use to any parent.
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Mr. Herr: 1 object to that.

The Court: It may all be stricken out, the entire
part of the volunteered answer,

Q. In that instance did his mother hit him in the
mouth? A. She did.

Cross examination by Mr. Herr :

Q. Who else was present at the time when you say
his mother hit him in the mouth? A. My husband and
children ; I put them out of the room, my children, put
them in the kitechen and closed the door.

Q. Did you put him out? A. My husband took him
by the neck and set him down in the chair and told him
if he ever heard him swear like that to his mother again
he would attend to him.

Q. Did he hit his mother when she struck him in the
mouth? A. No, he was too intoxicated to strike his
mother?

Q. He was intoxicated? A. Yes sir.

Q. He was intoxicated to such a degree that he was
incompetent of knowing what he said? A. He was not;
he had eaten a big dinner, he came in and he invited
himself to dinner.

Q. Did he get intoxicated at your house? A. No, he
did not, but the dinner I suppose sobered him up, I un-
derstand it does with men when they have been drink-
ing, it sobers them up.

Q. Is Mr. Able in the habit of drinking? A. He is
in the habit of becoming intoxicated and he has come
into my home go and I objected to it.

Q. Whom did you make your objection known to?
A. Mr. Able himself,

Q. And he kept coming right on? A. Mr. Able did,
he kept coming right on.

Q. You received him when he came after you ob- 40
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jected? A. He is not the kind of a man you would not
ecare to have the i1l will of and a man you could not in-
sult.

Q. You didn’t tell him not to come again when he
came in like that? A. Many times I told Mr. Able my
husband objected to it.

Q. Objected to what? A. His coming in the house
and cursing and swearing and after he had been drink-
ing so that he could not be called a gentleman; I didn’t
care to hear it.

Q. Let me see if 1T have got you right. You say
when Mr. Able came in your husband didn’t want him
to come in there drunk and to continue drinking after
he had been drunk, is that it? A. I didn’t say that and
you didn’t ask me.

Q. Let me get a correct understanding of it. Did
he call his mother a «“God damned biteh”’ when he was
sober? A. He certainly did.

Q. Where was that? A. That was in their own
home during the winter of 1908 and 1909.

Q. In his own home 9 A. Yes sir, in his own home.

Q. Yes,1 understand you. A. Did you?

Q. How often did that oceur 9 A. That would occur
on an average of every time I was there if his mother
would say the least little thing that didn’t suit.

Q. What did she say? A. Well, shall T give you one
instance?

Q. Yes, let us hear what she said. A. We were there
for cards one evening and she said ‘“You had better put
a little coal on the furnace.’’ And Eddie started to—

Q. Oh, tell us what was said. A. 1 have got to get
to that. I said, ‘“The idea, you are putting on kid
gloves,”” he was putting on gloves, and she said some-
thing about his soiling his hands.

Q. Tell us what he said to her. A. Qhall T tell it?
He says, ‘ You God damned old biteh, you will be shov-
eling coal in hell.”” and T turned cold from head to foot
40 because 1 never heard such a thing.
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Q. And you continued playing cards? A. No sir,
in about fifteen minutes afterwards as soon as things
could get around we left.

Q. How often did you go back? A. We had no oc-
casion to go back, for Mrs, Able and young Mr. Able
vere in our house pretty nearly every day.

Q. And you went back to see them? A. To see Mr.
Able and his wife.

Q. Was he there when you went back? A. Many
times.

Q. Did you see him when you went back? A. I
certainly did.

Q. Your objection then to his language was not of
such a serious nature that you refused to go back at
all. A. I was not calling on Mr. Able,

Q. You called at his house? A. No, I did not; I call-
ed at his mother’s house and she said she supported
him and was keeping that home.

Q. Now, Mrs. Reed— A. Weed, if you please.

Q. Mrs. Weed did you ever hear her say anything
about her daughter? A. I positively did not, detri-
mental to her daughter.

Q. Did she ever talk about her or mention her
hame? A, She certainly did.

Q. Would her daughter be present sometime when
these things took place? A. She certainly was.

Q. What did she do? A. Cried.

Q. Now, Mrs. Weed, did you continue to call at that
house up to the time they moved away? A. No, I did
Dot. The last time I was in Mr. Able’s house—was
in the spring, about in May of that year

Q. What year? A. 1909.

Q. Do you know when they moved away? A. I
ctertainly do.

Q. What was the cause of your discontinuing your
calls? A, Must I tell that? T don’t want to.

R Why't A Beeswse I-don 1t

Q. Let us know what the occasion was? A. The 40
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occasion was because Mr. Able, after our introducing
him to our friends and taking him around in the auto-
mobile and trying to straighten him out, did a dirty
act—

Q. What was it? A. He came to my husband and
said, “Do you know anybody I can rent a commuta-
tion of; I am going to Newark to meet Mrs. Perrine
tonight and go to New York and I don’t want to pay’’
and he said, ‘“yes, I think I can: I can introduce you to
Mr. Cadmus,”’ which Mr. Weed did. In the mean-
time as near as [ can remember there were efforts
made to cateh these men who were loaning these com-
mutation tickets and knowing Mr. Weed was a
friend of everybody and knew everybody in Plainfield
he went after Mr. Weed to get him in trouble that way
and 1 resented that by mnot having anything to do
with him after that; that was in April, I think and
that was the last he was in the house, during the first
week in April when he came there drunk; I don’t know
whether it was in May or April he did that but it was
about that time.

Q. Mr. Able was a detective, was he not, for the
(lentral Railroad of New Jersey? A. He denied 1it.

Q. Do you know whether he was or not? A. 1do
not.

Q. And didn’t it so happen that some of your
friends, that he picked out and reported them to the
company and their commutation tickets were taken
up and on that account you became angry with him
and refused to associate with him or call on his family?
A. I didn’t refuse to call on his family; [ simply
ignored—

Q. Did you call there? A. I had no occasion 10,
they were getting re: dy to move away.

Q. Although his language was SO bad you
object to calling on him? A. I certainly did.

Q. You called? A. Not on him.

didn’t
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Q. You called at his place? A. At his mother’s
home. :

Q. Where was he? A. I didn’t know or care wheth-
er he was there.

Q. You knew he was living there? A. I knew he
claimed that was his home when in Plainfield.

Q. You knew his wife lived there? A. Yes, sir.

Q. And his daughter. A. Yes, sir.

Q. You knew he had been sick there? A. He was
brought there sick.

Q. And had been sick? A. I believe so.

Q. You knew he was there with his wife and family
that? A. Yes, sir.

Q. And you continued to call there? A. Why not?

Q Did you continue to call there? A. T did.

Q. And you discontinued your cails after Mr. Able
had caused the taking up of some of the commutation

).
r

afte

tickets of some of your friends? A. Not my friends,
no, because I myself only knew them to speak to.

Q. Well, your husband’s friends. A. I don’t know
that I can say they were my husband’s friends. You
understand friends and acquaintances are two differ-
ent things.

Q. Well, put it that way, your husband’s acquaint-
ances. A, My husband’s acquaintances.

Q. And that annoyed you and made you mad. A.
[t didn’t make me mad ; I resented it; on account of my
husband.

Q. Your feeling was of resentment, not of anger? A.
That is it exactly.

Q. You were neither angry nor did you resent his
langnage that you had just repeated on the stand a
number of times. A. I beg your pardon.

Q. But this matter of the commutation ticket you
did resent, that is so? A. T resented his langnage
many times and asked him not to use it or come to my
home, but as I say, he was a man you could not insult.

Q. You did not resent it to the extent of discon- 40
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tinuing calling. A. Why should I, with his wife there
and his mother?

Q. I am not arguing the matter. I would like an
answer. A. No, I called on his wife and mother.

Q. After this commutation ticket affair took place
you did resent it to such an extent that you discon-
tinued calling. A. But with—

Q. Just answer the question. A. Yes, sir T dis-
continued calling at the house.

WILLIAM KNIGHT sworn for the caveator in re-
buttal.

Direct examination by Mr. Gebhardt.

Q. You are a practicing physician? A. Yes, sir.

Q. Of how many years standing. A. Since 1871.

Q. A graduate of what college? A. University of
Pennsylvania.

Q. Were you the attending physician on Mus. Able
in her last sickness? A. Yes, sir.

Q. When did you begin attending her? A. T was
called on Sunday morning, April 11th.

Q. It has been testified by Mrs. Hockenbury that
on the Wednesday morning of that spell of sickness
Mrs. Able told her that she had made a will and cut off
Phoebe. 1 ask you now whether at that time, this
was on Wednesday morning, whether at that time she
was in condition to say anything to anybody?

Objected to as incompetent.

Objection overruled.

Counsel for the proponents prays an exception 10
this ruling of the Court.

40
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Exception allowed ; let it be sealed, and it is sealed

accordingly.
Judge.

A. No sir,

Q. What time did she die? A. On Wednesday
morning about six o’clock.

Q. What condition was she in twenty-four hours
before that?

Objected to as incompetent.

Mr. Gebhardt: During the twenty-four hours prev-
ious I meant; all of the twenty-four hours previous.

Mr. Herr: I object to that as incompetent because
it would not be in contradiction of Mrs. Hockenberry’s
testimony.

Objection overruled.

Counsel for proponent prays an exception to this
ruling of the Court. Exception allowed: let it be seal-
ed and it is sealed accordingly.

Judge.

A. She became unconscious on Monday afternoon
and on Monday night we had a consultation, three of
us in consultation, and decided it was a hopeless case,
and so told the family. T saw her again on Tuesday
morning. 1 remained there up until probably eleven
o’clock on Monday night; on Tuesday morning I called
fmd she was still in the same unconscious condition and
It was a question in my mind whether she ever spoke
afterwards.

Cross examination by Mr. Herr:

Q. Tuesday morning was the last time you were
there, was it not ? A. In the forenoon.
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Q. How early? A. About nine or ten o’clock
somewhere along there.

Q. Who was there with you? A. Dr. Dolley.

Q. And that was the last you were there? A. Yes
Sir.

Q. Why didn’t you go pack again? A. Why simp-
ly because after Mr. Dolley and I had a consultation
Mr. Able had got his sister to come in and ask Dr. Dol-
ley to take the case and Dr. Dolley refused to do so,
stating Dr. Knight had done everything in the case that
could possibly be done. I immediately ealled Dr. Dol-
ley to one side and said, ‘““You have got to take this
case; I have never been used by a white man like this
before, and 1 don’t propose to be used like it now and
[ am going to leave this case.”’

Q. You were not there afterwards? A. No, sir.

Q. Was it not Mrs. Gutmann the eaveator in this
case. A. I don’t know anything about—

Q. —Who discharged you? A. Mrs. Gutmann did
through Mr. Able, ask Mr. Dolley to take the case.

Q. Did Mr. Able say a word to you? A. No, he was
behind the scenes and told her to do it.

Q. He was the one who did it? A. Yes sir.

Q. She told you she didn’t want you any more’ A.
She didn’t tell me that; she went down and got my pre-
seription filled after that, after T left.

Q. How do you know? A. Didn’t I go down to the

30 drug store and find that out?

Mr, Herr: I object and move to strike that ouf.

The Court: Strike it out.

Q. Is not this the fact, that you went there intoxi-
cated? A. No sir.

Q. And didn’t Mrs. Gutmann object to your being
it—

there because you were drunk? A. Not a word of
40 T hadn’t had a drink that morning.
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Q. You say Ed was behind the scenes, how do you
know? A. I saw him looking out of the window when
I told Dr. Dolley 1 was going to leave the case.

Q. And because you saw him looking out of the
window you say he was behind the scenes. A. I have
heard since he was behind the whole thing.

Q. Then you are testifying from hearsay evidence.
A. No, T can prove that.

Q. I don’t care about that; you don’t know it your-
self; you are an intelligent man and have been a wit-
ness often have you not? A. Yes sir.

Q. Don’t you know the rule of law is you can only
swear to that which you have seen yourself and
know of yourself, not what you hear? A. Well, I
didn’t-hear it all.

Q. Don’t you know you are not allowed to testify to
anything you have heard and don’t you know of your
own knowledge ; haven’t you been a witness here often
enough to know that? A. 1 know hearsay evidence
does not amount to anything.

Q. And yet you attempt to testify with hearsay evi-
dence yourself now. That is all.

SILAS ROULAND recalled for the caveators in re-
buttal.

Direct examination by Mr. Gebhardt:

Q. Mrs. Stanton testified on the witness stand some
days ago about a conversation had between herself and
Mrs. Kate Able at the funeral of your sister at French-
town on the day your sister was buried. Are you in a
Position to know whether that is true or not true; were
you there that day? A. Yes sir.

Q. Is her statement true with respect to that con-
versation ? :

Objected to.
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Q. Were they alone together that day at any time?
A. Not to my knowledge.

Q. Do you know whether they were or not? A. I
know they were not at any time together.

(ross examination by Mr. Able:

Q. Were you in the cemetery 9 A. T was.

Q. What were you doing there? A. Burying her
sister.

Q. Did you observe everybody in attendance at that
funeral? A. The crowd was not so big, and the rela-

tions were all together.

Q. Did you notice whether Mr. Able and Mrs. Stan-
ton were talking together at all? A. At the grave we
were all talking together.

Q. Did they walk out of the cemetery together? A.
They positively did not; she walked out with your
mother, Mrs. Stanton did; 1 invited her and your moth-

or to come down and take dinner with me at the hotel
and they went.

Q. Where was Mrs. Able that time? A. Her and
Mrs. Hockenberry and Ed Able were ahead.

Q. Then you are prepared to swear that the conver-
sation which your sister testified to having had with
her sister, also your sister, could not have taken place
because you didn’t see them together? A. They were
not far enough away to have any such conversation
without my hearing it.

Q. Your answer was not responsive. (Last question
read) Is that what we are to understand? A. They were
not alone together; we were all together at the grave,
but they didn’t take no walk like she said by them-
selves.

Q. How do you know they did not? A. T was right
there all the time.

Q). There were others besides you 9 A. Your mother

40 was there.
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Pearl Conover—Recalled——Re-Direct—Re-Cross

Q. Any others? A. Yes sir, the other sister and my
other two sisters and—

Q. Wait a minute; don’t answer anything of that
kind until you are asked. That is all.

PEARL CONOVER recalled on behalf of the propo-

nents:
Direet examination by Mr. Able:

Q. You have stated that you were acting in the ca-
pacity of a nurse for Mrs. Able during her last illness,
were you present at any of the visits of Dr, Knight?
A. Yes sir, T think T was there every time he called.

Q. Were you there when Dr. Knight called on Tues-
day before the death of Mrs. Able? A. Yes sir.

Q. Why did Dr. Knight discontinue hig calls if you
know? A. Because Mrs, Gutmann told him he was not
wanted any more,

Q. Did she give him a reason? A. She said because
her mother was not satisfied with him, and T had heard
her mother say on a number of occasions she was not
satisfied with him.

Q. Were you in a position to observe the condition
of Dr. Knight when he called at the sick room on his
various calls? A. Yes,

Q. Did you observe anything irregular the doctor’s
condition? A. T don’t know as you would call it irregu-
lar exactly, but Mrs. Able objected to him because she
said he was drunk.

Cross examination by Mr. Blatz:

Q. Did you authorize your husband to 2o and see
o) ) « 3 € ]
the Gutmanng about a year ago or nine months ago and
offer to sell your testimony ?

Objected to.
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Phoebe Gutmann—Recalled—Re-Direct
A. Oh, I did not.
The Court: The objection is sustained.

Q. Have you in your possession a letter written by
Mrs. Gutmann or by myself to you in response to that
offer?

10
Objected to.

Objection sustained.

Exception to caveator.
PHOEBE GUTMANN recalled:
By Mr. Gebhardt:

Q. T call your attention to check, exhibit 4 for the
caveator and ask you if you ever saw that check be-
fore? A. Yes sir.

Q. Did you see that check signed? A. Yes sir.

Q. Who signed it? A. My mother.

Mr. Herr: I thing those questions have all been
asked and answered.

The Court: I think not. The testimony which
seems to me to make this evidence in reference to the
check competent is the testimony. of the witness who
says that in his judgment the signature to this check 18
not the genuine signature of Mrs. Kate Able.

Mr. Herr: The testimony was introduced by them
and T object now because this was their own testimony
and they cannot contradict it.

40 The Court: The objection is overruled.
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Counsel for proponents prays an exception to this
ruling of the Court. Exception allowed ; let it be sealed
and it is sealed accordingly.

Judge.
Q. Did you draw the money on that check? A. Yes

Q. What did your mother give the check for? A.
For the expenses of my operation.

Q. How long after that check was given did your
mother visit you? A. After it was drawn?

Q. Yes. A. Why she visited me at Bloomsbury.

Mr. Herr: T object to that as repetition.

Mr. Gebhardt: T offer the check in evidence which
has been marked exhibit 4 on the part of the caveator.

The Court: It may be received.

Mr. Herr: I have a paper here which has been off-
ered in evidence but I offer it again. It is marked Ex-
hibit 1 1-2 for proponents.

The Court: Let it be received in evidence.

TESTIMONY CLOSED

Counsel summed up

Counsel for the proponents request the Court to
charge the jury as follows :

1. That the execution of the will is duly proved.

2. That all the evidence as to statements of deceas-

ed are only evidential to prove mental capacity, and are
not evidence of unduye influence,

3. The evidence of the legatee unless contradicted
].',\' Some other eredible testimony, or diseredited by its
Improbability cannot be arbitrarily disregarded.
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DUNGAN, C. C. J.: Gentlemen, as has been stated
several times by counsel during the case, this is rath-
or an unusual one to be tried in a court of law, in
which you are now sitting. Such cases are usually
heard in either the Orphans’ Court of the county or tha
Prerogative Court of the State, without a jury; but
our law permits the Orphans’ Court to certify the
question involved In such a case as this into the Cir-
cuit Court for trial by a jury, and that is what was done
in this case.

The Orphans’ Court, in pursuance of the powers
given by the law referred to, has certified to this Court,
to be determined and answered by you, four questions.

First: Whether the paper writing presented to the
Surrogate of the said County of Hunterdon for probate
as and for the last will of Kate Able. deceased, was duly
signed, witnessed, published and declared by the sai
Kate Able as her last will and testament, according to
the statute in such cases made and provided.

Second: Whether the said Kate Able at the time o
making and executing the alleged will as aforesaid, was
of sound and disposing mind and memory.

Third: Whether the said alleged will of the said
Kate Able, deceased, was the result of undue influence.

imposition of fraud, exercised upon the said Kate Able

' by the legatee and devisee in said will named or by

any other person or persons. -
Fourth: Whether the said paper writing is the last
will and testament of the said Kate Able, deceased.
Your negative answer to any of these questions,
cepting the third, and your affirmative answer to that,
40 would result in deviating the probate of this paper

ex
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which is presented as the last will and testament of
Kate Able, and this is the document in question in
this case, and would result in the finding by the Or-
phans’ Court, which is bound by your answer to these
(uestions, in favor of the caveator, Mrs. Phoebe M.
Gutmann. f

Your first consideration will be whether or not the
paper presented to the Surrocate of the County of Hun-
terdon for probate, as and for the last will of Kate
Able, which is Exhibit No. 1 for the proponent, was
duly signed, witnessed, published and declared by her
as her last will and testament according to the statute
in this State.

The statute relating to the execution of wills as ap-
plicable to this case provides ‘‘that all wills and tes-
taments shall be in writine, and shall be signed by the
testatrix, or the making thereof acknowledged by her,
and such writing declared to be her last will, in the
presence of two witnesses, present at the same time,
who shall subseribe their names thereto as witnesses,
i the presence of the testatrix.’’ The word ‘‘testa-
trix”” as applied to this case, meaning, of course, Mrs.
Kate Able.

Leaving out of consideration for the present the
question of whether or not the signature to the will is
the true sienature of Mrs. Able, which has been raised
in this case, the first requirement of the statute—that
it shall be in writinge—has been complied with. As to
the second requirement, that it shall be signed by the
‘estatrix, Mr. Chester T. Thompson and Charles W.
Leigh, whose names are signed to the paper as wit-
nesses, both testified that Mrs. Able signed the will in
their presence; that she signed it when both witnesses
Were present at the same time; and that both Mr.
Tlmmpsnn and Mr. Leigh subscribed their names to
the paper as witnesses, in the presence of Mrs. Able.

This is not denied except by such inferences as you
may draw from the testimony introduced on the part 40
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of Mrs. Gutmann that the signature of Mrs. Able *o
this paper is not her true signature.

The third and only other requirement of the statute
is that such writing shall be declared to be her last
will, and this act is what is known as publication; for
the law requires that the testatrix shall know that if
is her will that she has been sioning, and that the
witnesses also shall know that it is the will of the tes-
tatrix that she is sig‘ning: and that they are witnessing.

Pyublication is essential to the validity of a will. To
comply with the statute I have just quoted the testa-
trix. in order to accomplish a legal publication, musi
declare the writing which she executes as her will to
be her last will in the presence of two witnesses pres-
ent at the same time, who shall subseribe their names
thereto as witnesses. She may do so, however, and I
am quoting now from a decided case in our Preroga-
tive Court on this point, that of Robbins vs. Robbins
and adapting it to this case—she-may do so, however,
by act or.sign as well as by word, if the act she does
or the siogn she makes clearly indicates the character of
the instrument. The statute does not require that pub-
lication shall be made by words alone; any act or sign
hy which the testatrix makes known to the subseribing
witnesses that she executes the paper as her will, is
enough. The form is immaterial, but the witnesses
must know that it is the will of the testatrix they are
witnessing. It is sufficient publication when enough 13
done or said by the testatrix, or in the presence and
with the knowledge of the tsstatrix, to give the witnes-
ces to understand distinetly that the testatrix desires
{hem to know that the paper is her will and that they
are to attest it.

The testimony on this point is given by Chester
Thompson and Charles W. Leigh. Mr. Thompson says
that in consequence of a call from Mr. Leigh a few
days previous to the signing of this paper, he went t0

40 the Union Hotel, in Clinton, where Mrs. Able was liv-
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ing with her son Edward, about eight o’clock in th
evening of the day it was signed. He saw Mr. Leich
there and with him went into the parlor of the hotel.
They were soon joined by Mrs. Able who came in with
this paper in her hand (producing and referring to the
will, Exhibit 1). He said he arose and spoke to her and
told her Mr. Leigh said she would like him as a witness
to her will; that she said she would ; that he asked her
if she had it and that she said “‘T have it in my hand,”’
she handed it over and said he could read it, to which
he replied that he was not there for that purpose,
ozly to witness her signature, that she then signed it
and that then he, Mr, Thompson, signed it and then
Mr. Leigh signed it, all being there together at the
same time.

Mr. Leigh testified that about a week before this
paper was signed Mrs. Able told him she was going to
make a will and asked him if he would be a witness.
to which he replied that he would and that she then
asked him to speak to Mr. Thompson, which he did.
and that afterwards she told Mr. Leigh to come up on
a certain night, at eight o’clock, and to tell Mr. Thomp-
son; that they went to the hotel as requested and went
to the parlor together: that Mrs. Able soon after came
in with the paper and had some conversation with Mr.
Thompson, which the witness says he does not recol-
lect; that she said she had her will and then said to
Mr. Thompson that she supposed he knew what she
sent for him for and he said yes, Mr. Leich had told
him. She then said. “There it was we could read it.’’
that M. Thompson said no, he didn’t care about read-
ing it, that he did not come for that purpose, he merely
tame to witness it, and she then handed it to Mr. Leich
and he said, ‘Tt doesn 't matter to me what is in there.

Ches, and T am only here to witness your signature.’’™
She  then signed and handed it to Mr. Leigh who re-

Quested Mr. Thompson to sign first, which he did,

and then My, Leigh signed it. He said that he read the

10
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attestation clause, or witness clause as he called it, and
he thinks Mr. Thompson read it.

If you believe this evidence and find from it that
the paper which Mrs. Able had in her hand when she
came into the parlor she designated as her will, and
that one of the witnesses spoke of it in her presence as
her will, and that she assented to it and then signed
it and handed it over to the witnesses to sign taken
in connection with the previous request to the wit-
nesses to be present that evening to witness her will,
and that she thus or in any other way by words, acts
or sign indicated to the witnesses that the paper was
her will, that would be sufficient publication of it, if
<he knew the contents, and your answer to the first
cuuestion should be in the affirmative—that this paper
was sioened, witnessed, published and declared by Mrs.
Able as her last will and testament. But if you find
that there was no such publication of it as contemplated
by the statute under the rules T have given you, then
your answer to that question must be in the negative
because the law requires that there must be a publi-
cation of a will, even though it permits such publica-
tion to be as informal as T have indicated.

You will observe the qualification I made to @
sufficient publication—that she must have known the
contents of the paper she signed; for even though she
did declare and publish it as her will, if she did not
know what was in the paper it would not, in law, be
her will.

It is the undisputed testimony in the case that Mrs.
Able could neither read mor write, except her name,
and when that is the fact it must satisfactorily appear
to the jury either that the will was read to her or that
in some other way she was made fully acquainted with

its contents and gave them her approval, and not-

withstanding the fact that when there is a perfect at-
testation clause appended to a will and signed by twe
40 witnesses, as in this case, the burden of showmg that
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the will was not duly executed is upon the caveator,
Mrs. Gutmann; the burden showing that the will
wos read to her or its contents fully made known to
her, is upon the proponent, Mrs. Able.

There is but one witness to this fact. and that is the

wife of the sole beneficiary of the will, Edwin Able.
she testifies that on the return of Mrs. Able to Clinton,
atter a trip to Plainfield where the summons was served
on her at the suit of a man named Ball, she was very
angry and aceused her daughter of beine a party to or
‘having knowledge of it, and several times requesterl
Mrs. Margaret Able to write to Mr., Harry Able, a law-
ver, to fix up her papers and sign everything she had
over to Ed. That after some days she wrote the letter
which is in evidence in this case. That Mr. Harry Able
replied enclosing this paper (referring to will), which
she took to Mrs. Kate Able and read it over twice to
her. That Mrs. Kate Able said that it was just what
she wanted.

If you find this evidence to be true you may finil
from it that Mrs. Able did know the contents of
the paper she siened. and the fact that in her conversa-
tions with Mrs. Edwin Able, prior to the receipt of the
will, she spoke of signing her property over to Ed,
would make no difference if she understood that the
Paper which she read to her and which she executed
was in fact her will. Of course, if you find as a fact
that Mrs. Kate Able did not know the contents of the
baper she signed, it eannot be admitted as her will.

The second question is whether or not Mrs. Able at
the time of making this will was of sound and disposino
mind and memory,

The testimony of Dr., Knight, who says he was the
attending physician up until Tuesday, as Mrs. Able
fh.wl on \\'vdncsda.\' morning, is that she became uncon-
selous on Monday, that he continued with her until

"]."_\‘“11 o’clock ; when he called she was in the same con-
dition and he thinks she did not again regain conscious- 40
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ness before she died. Taking this in connection
with the testimony of Mrs. Gutmann that Ed told her
that the will was executed during the last illness of
the testatrix, which, according to Dr. Knight, com-
menced on Sunday morning, you may consider that will
was executed during that illness and during that con-
dition of mind. But Dr. Barber, who was called there
in consultation during her last illness testified that he
observed no mental trouble with her and that she was
not unconscious when he saw her; and Mrs. Conover
says——quoting from her testimony— ¢ When I first goi
there she seemed to be suffering greatly, but was per-
fectly conscious and rational in every way ; there were
times from then on when she was slightly delirious and
unconscious, but for the oreater part of the time, while
she was a great sufferer, she was perfectly conscions
and seemed to be, as nearly as 1 could tell, in a normal
state of mind.”” But, gentlemen, you will recall t!

testimony of Mr. Thompson and Mr. Leigh, that this
will was executed some weeks before her death when
there is not the slightest question about her mental
condition, except the influence upon her mind, and her
mental condition, as indicated by the statements macde
by her to others about her children, to which T will
call your attention, particularly in commenting upon
the third question—that of undue influence.

In addition to this there was a letter written by
Mrs. Marearet Able to Mr. Harry Able, which is 1

1

evidence here and which you will have before you.

reference to making an assienment to Edwin Abl¢
which is dated February 2nd. the death occurring ov
April 12th. Harry Able’s reply, a copy of which is also
in evidence, is dated February ond, and in that letter
Mr. Able said the will was enclosed. The will itself is
dated Febrnary the 4th, and Mrs. Margaret Able tes-
tifies that that date, the 4th, was inserted the morn-
ing of the day the will was executed. There 18 n]f
0 in evidence a letter dated February 6th, with which
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Mrs. Margaret Able and Harry Able say the will was
forwarded to the latter, after it was executed.

From this and all the evidence in the case, whether
mentioned or not, it will be for you to say when this
will was executed and whether, when it was executed,
Mrs. Kate Able was possessed of a sound and disposing
mind and memory.

The third question is whether the will, even though
vou should find it to be properly executed, is the re-
sult of undue influence, imposition or fraud, and here,
by reason of the relations existing hetween Mrs. Kate
Able and her son the burden of proof is upon him.
Our courts have defined undue influence as being such
nfluence exerted by another on the mind of a person
as to result in the destruction of her free agency, that
is, such influence as overpowers the mind of such per-
son and cause her to express the will of another rath-
¢r than her own, and influence, however slieht, which
produces that result, is undue influence. But. on the
other hand, influence, however oreat, which fails to de-
stroy the free ageney of another, is not undue influence
to the extent of invalidating an instrument sueh as this
one now under consideration.

A will may be contrary to the principles of jus-
fice and humanity. Tt may be both unnatural and un-
just, yet if it appears to be the free expression of a
sound mind the courts must uphold it.

In this case it appears from the testimony of Mr.
Leigh and Mr, Thompson, as well as from that of Mrs.
Edwin Able, that this will was executed in the house
of Edwin Able with whom the testatrix had resided
for some years, and who is her sole legatee and devisee
to the exclusion of her only daughter. While this fact
alone would not be sufficient to invalidate the will it
would call for careful investigation on your part of
the condition of the testatrix’s mind, causing her to
make such a will, which investigation must, of course,
be made in the evidence of the case.

40




244
Charge

Mr. Silas Rowland, Mrs. Able’s brother, says that
when their sister Susie was buried, after the funeral,
in July, 1910, Mrs. Kate Able said to him, ‘I wish you
would come up and give Eddie a good licking, the
way he is abusing me. I am afraid of him, I am in
dread of him. He wants me to make a will and cut
Phoebe out, and I won’t do it,”” and Margaret Able
says that Ed said things that were not just right and
¢ said to him that he ought not to talk to his mother
that way.”” Mr. Edwin Able, the proponent of this
will. admits that his mother and he often had quarrels
and that he called her opprobrious names, but he says
‘¢‘yve were not the best people to talk,” and that his
mother could talk some herself; and in that connection
you will remember her language as testified to by
some of the witnesses.

Rynear Rowland, another brother, testifies to a con-
versation in which the testatrix said it was hard to live
with Eddie, he abused her so because she would not give
him everything and Phoebe nothing, that she only had
two children and wanted each one to have equally when
she was gone.

Mabelle Cook says that in April, 1911, Mrs. Kate Able
said to her that she had a desire to leave a house she
owned in Plainfield, to Helen, her granddaughter, and
daughter of Edwin Able.

Both Mrs. Gutmann and her husband Dr. Gutmann,
testify to friendly relations and frequent visits of her
mother to them, although it was admitted that sueh

visits had not recently been frequent, if at all, and that

on more than one oceasion her mother had visited
Plainfield without visiting her.

These declarations and aetions on the part of Mrs.

Able, standing alone, would not be sutficient, or indeed

any, proof of undue influence, but, if such influence be

shown by other evidence, and proper inferences from

other proven facts, it is proper to be considered by you

40 to show the effect and the power of the influence €X-
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ereised by Edwin Able and his wife, upon the mind of
his mother. T say Edwin Able or his wife, because it is
not suggested in the case that such influence was exer-
cised by anyone else and 1 know of no direct proof in
the case of any act done or any influence exercised by
them which could in any way affect Mrs. Able in the
making of her will. Practically all that is before you is
the inference to be drawn from the fact that the will
was signed by Mrs. Able in his hotel where she had liv-
ed with him, as T have before reminded you, for some
months, and the condition of mind which these state-
ments show, and the statement of Mrs. Gutmann of her
conversation with her brother about the will and his
statement, according to her testimony, that it had been
made during the last sickness of the testatrix, which
was of only three or four days’ duration, her death oc-
curring April 12th, while one of the witnesses to the
will and Mr. Edwin Able’s wife testify that it was ex-
ecuted some weeks before. There is no evidence that
Mr. Edwin Able was present when the will was made.
In fact the testimony is that he was not. One of the
witnesses saying, however, that just before the will was
executed he saw him on the stairs and inquired of him
where Mrs. Able was, and Edwin admits that he went
upstairs to call Mrs. Able and told her that Mr. Leigh
was downstairs and wanted to see her; he says that he
did not know that a will was made until that night and
that for a considerable time afterwards he did not know
the contents of this will.

As was said in a leading case in this State on the
subject, the case of Russling vs. Russling, such declara-
tions and statements are not even lawful evidence of
‘ﬁ?HHL which is charged in this case to have been undue
fluence ; such undue influence must be shown by other
f‘ﬁth‘ncu and unless there is substantial evidence of it,
Independent of such declarations, that Ed or someone
else had, anq exercised, the alleged power of dominion
over the mind of hig mother, there is no legal proof of 40
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it and if that be shown in this ease your answer to this
third question must be in the negative,—that the will of
Mrs. Kate Able was not the result of undue influence,
imposition or fraud exercised upon her by her son or
any other person.

On the other hand a number of witnesses have been
produced on the part of Mr. Able, some of whom testify
to dissatisfaction having been expressed by Mrs. Able
because of improper relations supposed by her to exist
Letween her daughter and a man named Ball, who it ap-
pears has been living in Dr. Gutmann’s family for some
years, in which the mother expressed a sentiment that
her daughter had disgraced her and that she was done
with her. Others testify to an expressed belief on the
part of the testatrix that her daughter had forged her
name to a cheek for three hundred and fifty dollars and
drawn the money on it, and others testify to a belief ex-
],'1'(=.<.\'u<l by Mrs. Able that her daughter was a party to
or had knowledge of a scheme to get her to go to Plain-
feld for the purpose of having summons served upon
her at the suit of Mr. Ball—‘arrested’—as she ex-
pressed if. This was shortly before the date of the will,
and several witnesses testify to the great anger of Mbs.
Able at her daughter on account of it, and Mrs. Edwin
Able. as 1 have previously mentioned, testified that it
vas on the same night of her return from Plainfield,
that Mrs. Kate Able requested her to have Mr. Harry
Able draw papers to sign over her property to her son
Ed. and it was only a few days later the witness says
that the will was executed.

It may be unfortunate for Mrs. Gutmann, and may
seem hard that the rules of evidence and the issues in-
volved in this ease make it improper for her to deny the
fruth of these statements, but, as I have remarked with
reference to the statement imputed to Mrs. Able by the
witnesses for Mrs. Gutmann, none of these stat
are evidence of the truth of the fact to which they 1

40 late; they may be entirely untrue, and with whether or

sments

o=
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not they were true or false you have nothing to do in
yvour determination of this ease, but what you have to
do with and consider is what effect the belief they were
true produced upon the mind of Mrs. Able when she
made her will.

The fourth question, whether the said paper writ-
ing i1s the last will and testament of the said Kate
Able, deceased, involves the others and must be answer-
ed In the negative if you should decide either or any
of them against its validity, but it also involves the
additional question of whether or not the signature to
the will is the true signature of Mrs.  Able or whether
it is a false one. This subject might also properly have
been considered under the first question, but for con-
venienceand to avoid possible confusion I have reserved
it for separate consideration under this head, although
if you should find that it is not the true signature of
Kate Able that would necessarily control your answer
to the first question also, and you would be obliged to
answer it in the negative and to say that this paper,
Exhibit P No. 1 has not been duly signed, witnessed,
published and declared by Kate Able as her last will
and testament.

Silas Rowland, her brother, said that Mrs. Able’s
signature to this will is not her handwriting. John
W. Creveling, assistant cashier of the Bloomshury Na-
tional Bank, when called as a witness by the caveator,
after comparing the signature of the will with a signa-
ture of Mrs. Able which he said he thought he had
seen her make about thirty-five years ago in the
signature book of the bank, testified that in his
opinion the signature to the will was not her’s,
but when ecalled later by the proponent, and after
€Xamining certain checks signed by Mrs. Able’s hugs-
band and certain signatures proved to be true signa-
t}ll'('s of Mrs. Able, he testified that ir his opinion the
Slghature in the signature book was made by the hus-
' I rather that the signature in the book had been 40

nand,
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made by the same person who made the signa-
tures on the checks shown to have been signed
by Mrs. Able’s husband and that he changed his opinion
as to the signature to the will—that he would say it was
Mrs. Albe’s signature.

Hamilton Gutmann said he had seen her write her
name probably fifty times and that the signature to the
will did not look like Mrs. Able’s signature.

On the other hand Mr. A. Lincoln Reiley, who is now
employed by the Warren Foundry Company, but who
was formerly assistant cashier of the Phillipsburg bank
and who says that he knew Mrs. Kate Able and had seen
her write, testified that the signature to the will is in
his opinion her true signature.

In addition to this you will of course take into con-
sideration in this connection the testimony of Mr. Leigh
and of Mr. Thompson, who say’ the will was signed by
Mrs. Able in their presence and that the signature to
the will is her true signature, together with any other
testimony on that subject, whether I have recited it or
not.

[t is also your privilege and duty to take with you to
the jury room the signatures of Mrs. Able which are
proven in this case to be her true signatures, and which
have been admitted in this case as standards of com-
parison and compare thé disputed signature with them,
and from all the testimony in the case on that subject,
including this comparison, it will be for you to say
whether or not Mrs. Able made the signature to the
will. If she did not then your answer to this question,
as well as to the first question, must be in the negative
__that is, that the will was not duly executed and that
the paper here produced 1s not the last will and tvstfl-
ment of Kate Able. If she did sign it, then of eourse 1N
answering these questions the subject of whether or not
the signature to the will is her true signature need not
be further considered by you. And in answ ;-

40 fourth question'your answer must be in the negative 11

ering this
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vou decide either or any of the others in favor of the
caveator, Mrs. Gutmann.

I have not attempted to recite all the evidence on
these various questions, and of course you will take
into consideration all the evidence relating to them
whether I have recited it or not.

The evidence of many of the witnesses varies greatly,
and conflicts greatly, and it will be your duty as jur-
ors to endeavor to reconcile it if you can do S0, imput-
ing the truth to all the witnesses if that is possible.
Where you cannot reconcile it, it will be for you, after
having seen the witnesses upon the stand, considering
their intelligence or lack of it, and their interest in the
case, to any which of the witnesses are correct when the
facts testified to by different witnesses conflict. Your
oath is to find a verdiet according to the evidenee and,
of course, in finding a verdiet according to the evidence
under the rules of law I have given you, you must ex-
clude both sympathy and prejudice from your mind and

in considering the case and rendering your verdict you

will not take into consideration whether that is an un-
Just or an unnatural will, but will apply to the various
(uestions I have recited, and which you are called upon
to determine, the rules of law I have given you in rela-
tion to each of them.

Your verdiet in this ease should be an answer to each
of the four questions propounded, which questions you
will find on the second page of the issue framed, and
that paper you will take with you to the jury room,and
should all of the questions be determined by you in
favor of the validity of the will you may also render a
general verdiet in favor of the proponent, Mr. Able;
?mt if you determine any one or more of them against
1ts validity you may render a general verdict in favor of
the Caveator, Mrs. Gutmann.

Lam requested to charge you as follows:
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First: That the execution of the will is duly
proved.

That 1 decline to charge except as I have charged,
the granting of this request would be practically direct-

ing your answer to the first question, which [ decline to

do.

Qecond: That all the evidence as to the statements
of the testatrix are only evidential to prove mental ca-
pacity, and are not evidence of undue influence.

That 1 decline to charge except as [ have already

charged.

Third: The evidence of the legatee, unless contra-
dicted by some other credible testimony, or discredit-
ed by its own improbability, cannot be arbitrarily dis-
regarded.

[ charge you that.

I wish to say, gentlemen, that some of these exhibits
that you will take with you to the jury room, are valu-
able to the parties who produce them, and I shall ask
you to take very good care of them and see that every-
one of them is returned to the clerk when you render
your verdict.

Mr. Herr: 1 pray an exceptior. to the refusal of
the Court to charge as recquested.

Exception allowed. Let it be sealed and it is sealed
accordingly.

NELSON Y. DUNGAN,
Judge.
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HUNTERDON COUNTY ORPHANS’ COURT.
IN THE MATTER OF
THE APPLICATION
FOR PROBATE OF |Petition to Have Question
THE WILL - Certified te Circuit
of Court.
KATE ABLE,
Deceased.

TO THE ORPHANS’ COURT OF THE COUNTY OF

HUNTERDON :

The petition of PHEBE GUTMANN respectfully
shows that Kate Able, late of the Town of Clinton, in
the County of Hunterdon, State of New Jersey, died on
the twelfth day of April, Nineteen Hundred and Eleven,
and more than ten days ago, leaving a paper writing
purporting to be her last will and testament, and that
on the 19th day of April, Nineteen Hundred and Eleven,
vour petitioner, beine one of the children and next of
kin of the said Kate Able. deceased, filed a caveat
against the probate of said will.

AND YOUR PETITIONER FURTHER SHOWS
that the Surrogate has duly cited all persons con-
cerned as next of kin, heirs at law, devisees or lega-
tees, to appear before this Court to show cause why
said will should not be admitted to probate.

Your petitioner therefore prays that the questions
mvolved in such controversy may be certified into the
Cireuit Court of this County for trial before 2 Jury,

bursuant to the statute in such case made and providel.
Dated, June 15th, 1911.
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Petitioner’s Oath

STATE OF NEW JERSEY ;
COUNTY OF HUNTERDON } o

PHEBE GUTMANN, being duly sworn on her oath
according to law, deposes and says that she is the pe-

titioner in the foregoing petition named, and that the
matters and things therein contained are true to the
best of her knowledge and belief.
PHEBE GUTMANN,
Sworn and subseribed to be-
fore me this 15th day of
June, 1911.
Herbert W. Knight,
Master in Chancery
of New Jersey.




253
Questions Certified to Circuit Court

HUNTERDON COUNTY ORPHANS’ COURT.

IN THE MATTER OF
THE APPLICATION
OF EDWARD F. ABLE
FOR PROBATE OF
THE WILL

ol
KATE ABLE,
Deceased.

EDWARD F. ABLE, the above named proponent,
having presented a paper writing purporting to he the
last will and testament of Kate Able, deceased, to the
Surrogate of the said County of Hunterdon, for probate,
and Phoebe Guttmann having filed a caveat acainst the
probate thereof, and the Surrogate having cited all per-
Sons concerned as next of kin, heirs at law, devisees or

legatees, to appear before this Court to show cause why

the said will should not be admitted to probate; ani
the matter in controversy, and the said parties now be-
ing before the Court, and the said Phoebe Guttmann
having presented her petition, praying that the ques-
tions involved in such controversy be certified into the
Cireuit Court of said County for trial before a Jury:—

IT IS THEREUPON, on this 15th day of June, Nine-
teen Hundred and Eleven, on motion of Franecis J.
Blatz and William C. Gebhardt, of Counsel with the
taveator, ORDERED that the following questions in-
volved in this case be. and the same hereby are certi-
fied into the Cirenit Court of said County of Hunterdon
for trial before a Jury, pursuant to the statute in such
tase made and provided. to wit

FIRST : Whether the paper writing presented to the
Surrogate of said County of Hunterdon for probate as
and for the last will of Kate Able, deceased, was duly
signed, witnessed, published and declared by the said

20

40
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Kate Able. as her last will and testament, according fo
the statute in such case made and provided.

SECOND: Whether the said Kate Able, at the time
of making and executing the alleged will, as aforesaid,
was of sound and disposing mind and memory.

THIRD: Whether the said alleged will of the said
Kate Able, deceased, was the result of undue influence,
imposition or fraud, exercised upon the said Kate Able,
by the legatee and devisee, in said will named, or by
any other person or persons.

FOURTH: Whether the said paper writing is the
last will and testament of the said Kate Able, deceased.
Done in open Court JOHN L. CONNETT,

GEO. H. BLOOM, Judge.

Clerk.
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Pleas
HUNTERDON COUNTY CIRCUIT COURT.

Pleas, before the Judge of the Cirenit Court of the
County of Hunterdon, of the Term of April, A. D. Nine-
teen Hundred and Twelve.

Witness, Hon. Nelson Y. Dungan, Judge; Oliver R.
Kueler, Clerk.

STATE OF NEW JERSEY
COUNTY OF HUNTERDON } =
Edwin F. Able, plaintiff, puts in his place his at-

torneys, Hagaman & Able, against Phebe M. Gutmann.
m a plea of contract.

STATE OF NEW JERSEY 4
COUNTY OF HUNTERDON } ¢

Phebe M. Gutmann puts in her place William C. 20
Gebhardt and Franeis J. Blatz. her attorneys, at the
suit of Edwin F. Able, in a plea of contract.

STATE OF NEW JERSEY '
COUNTY OF HUNTERDON | **

BE IT REMEMBERED, that on the second Tuesday
of April, A, D. Nineteen Hundred and Twelve, before
the Judge of the Circuit Court of Hunterdon County,
at Flemington, came Edwin F. Able. the plaintiff in this 80
suit, by his said attorneys, and brought into this Court
a certain bill against Phebe M. Gutmann, the defen-
dant in this suit, of a plea on contract, which said
bill is in these words. to wit :

STATE OF NEW JERSEY |
COUNTY OF HUNTERDON } i

Edwin F. Able complains of Phebe M. Gutmann. for
that whereag before and at the time of the making of 40
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the promises and undertakings of the said defendant
as hereinafter mentioned, to wit : on the nineteenth day
of May, A. D. Nineteen Hundred and Eleven, at Flem-
ington, in the County of Hunterdon, before the Or-
phans’ Court of said County, a paper purporting to be
the last will and testament of Kate Able, late of the
Town of Clinton, in the County of Hunterdon, deceased,
was presented to the Judge of the said Orphans’ Court.
for probate and letters testamentary thereon; and
thereupon on the day and year last aforesaid, before
the said Orphaus’ Court, a certain discourse was had
and moved between the said plaintiff, as the executor
therein named, and the said defendant as caveator,
wherein certain questions arose, and were debated be-
tween them, that is to say:

FIRST: Whether the paper writing presented to the
Surrogate of said County of Hunterdon for probate as
and for the last will of Kate Able. deceased, was duly
sioned, witnessed, published and declared by the said
Kate Able. as her last will and testament, according to
the statute in such case made and provided.

SECOND : Whether the said Kate Able, at the time
of making and executing the alleged will, as aforesaid,
was of sound and disposing mind and memory.

THIRD: Whether the said alleced will of the said
Kate Able, deceased, was the result of undue influence,

imposition or fraud, exercised upon the said Kate
Able by the legatee and devisee, in said will named, or

by any other person or persons.
FOURTH : Whether the said paper writing is the
last will and testament of the said Kate Able, deceased.
And in that discourse the said plaintiff asserted
that the said paper purporting to be the last will of
Kate Able, deceased, offered for probate was signed,
witnessed, published and declared according to ”.1“
statute in such case made and provided, that the said
Kate Able was at the time of making the same, of \'Oll”']‘
40 and disposing mind and memory; that the making o
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the same by the said Kate Able was not the result of
undue influence, imposition or frand, of any person and
that the said paper was the last will and testament of
said Kate Able, deceased. which said assertions and af-
firmations of the said plaintiff, the said defendant then
and there contradicted and denied, and then and there
asserted and affirmed the contrary thereof, and there-
upon afterwards, to wit: on the day and year aforesaid,
at Flemington aforesaid, in consideration that the plain-
tiff at the request of the defendant had then paid to the
defendant the sum of Five Dollars, the defendant un-
dertook and promised to pay the plaintiff the sum of
Ten Dollars, if the said affirmation and assertions of the
said plaintiff were true, as asserted and affirmed by
him.

And the said plaintiff in fact says, that the said
assertions and affirmations on the day and year last
aforesaid, at Flemington aforesaid, were true; whereof
the said defendant then and there had notice, whereby
the said defendant became liable to pay to the said
plaintiff the said sum of Ten Dollars.

And the said defendant by her attorneys comes and
defends the wrong and injury, when, ete.. and says that
the said plaintiff ought not to have or maintain his
aforesaid action against her, because, she says, that
though it is true that the said discourse was had an:
moved by and between the sald plaintiff, and the said
defendant wherein the said questions did arise as afore-

said, and the said defendant did undertake and prom-
ise, in manner and form as the said plaintiff has above
thereof, in that behalf, alleged, nevertheless, the sail
defendant for plea in that behalf says:

That the said paper purporting to be a last will
and - testament presented for probate as in the said
plaintiff’g declaration stated, is not the will and testa-
ment of the said Kate Able, deceased, that it wux not
signed, Witnessed, published and declared according to
the statute ; that the said Kate Able was not at the time 40




258

Pleas
of the making, signing, publishing and declaring, said
alleged last will, of sound and disposing mind and mem-
ory, and that the making, signing and publishing of
said alleged will was gecured through undue influence,
imposition or fraud, from or by, the legatee and devisee

named in said will, or by some other person or persons.

And the said defendant puts herself upon the Coun-
try, and the said plaintiff does the like.

Therefore, let a jury thereupon come before the
Judee of the Circuit Court of the County of Hunter-
don, on the Yecond Tuesday of April, A. D. Nineteen
Hundred and Twelve, by whom, etc., and the same day
is eiven to the parties aforesaid, then, ete.

Let the above be the issued framed in the above case.
Dated April 9th, 1912.

NELSON Y. DUNGAN,
Judge.




Certificate of Trial in Circuit Court
HUNTERDON COUNTY CIRCUIT COURT.

EDWIN F. ABLE, ]

PROPONENT, |On Caveat to Probate of

vs. . Will of Kate Able, de-
PHEBE M. GUTTMAN., ceased.

CAVEATOR.

Certificate of Trial in Cireuit Court,

TO THE ORPHANS’ COURT OF THE COUNTY OF
HUNTERDON :

I, Nelson Y. Dungan, Judge of the Circuit Court of
the County of Hunterdon, do hereby certify and return
to the Orphans’ Court of said County, that a certificate
certifying the above stated matter into the said Cir-
cuit Court for trial before a jury having been filed with
the Clerk of said Cirenit Court. I, as Judge holdiny
such Court, did frame an issue which is filed in the of-
fice of the Clerk in said Court. and a true copy where-
of is hereunto annexed. and that the issue so framed
was duly tried before me at the September, 1912, term
of said Circuit Court at Flemington, by a jury duly
¢mpaneled and sworn to speak the truth, and that there-
upon witnesses were sworn and examined, that the tes-
timony of such witnesses was taken down stenographic-
ally, and reduced to writing, as required by Edwin F.
Able, the above named proponent, and Phebe M. Gut-
Mann, the above named caveator, and that all excern-

tions which were taken to the admission or rejection of
testimony were entered upon the record, which said
testimony, and the said exceptions entered as afore-
said are hereunto annexed, and that a true copy of the
charee delivere( by me to the jury, together with the
tXceptions taken thereto, by counsel for the above
Named proponent and caveator, and a certified copy of

Ty e . .
1€ costs taxed, and g statement of the expenses of

40
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said trial are also hereunto annexed, and I further cer-
tify that the said jury did certify and return the ver-
dict as follows:

FIRST: That the paper writing presented to the
Surrogate of the said County of Hunterdon for probate
as and for the last will of Kate Able, deceased, was
duly signed, witnessed, published and declared by the
said Kate Able, as her last will and testament, accord-
ing to the statute in such case made and provided.

SECOND: That the said Kate Able at the time of
making and executing her alleged will as aforesaid,
was of sound and disposing mind and memory.

THIRD: That the said alleged will of the said Kate
Able, deceased, was the result of undue influence, im-
position or fraud exercised upon the said Kate Able by
Rdwin F. Able, a legatee and devisee in said will named.

FOURTH: That the said paper writing is not the
last will and testament of the snid Kate Able, deceaserl

All of which I hereby certify and return accorc-

ing to the statute in «uch case made and provided this
tenth day of December, Nineteen Hundred and Twelve.
NELSON Y. DUNGAN,
Judge.
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HUNTERDON COUNTY ORPHANS’ COURT.

EDWIN F. ABLE,
PROPONENT, | On Caveat to Probate o,
VS. Will of Kate Able, de-
PHEBE M. GUTMANN, ceased.
CAVEATOR.

|
\
J

Decree denying probate of will on verdict of Jury.

WHEREAS, upon the applieation of Phebe M. Gut-
mann, the above named caveator, this Court certified
into the CIRCUIT COURT in and for the said County
of Hunterdon for trial before a jury upon an issue to
be framed by the Judee of the said Circuit Court for
that purpose, the following questions involved in the
controversy concerning the probate of the alleged will
of the said Kate Able, deceased, to wit :

FIRST: Whether the paper writing presented to the
Surrogate of said County of Hunterdon for probate as
and for the last will of Kate Able, deceased, was duly
signed, witnessed, published and declared by the said
Kate Able, as her last will and testament, according
to the statute in such case made and provided.

SECOND: Whether the said Kate Able, at the time
of making and executing the alleged will, as aforesaid,
Wwas of sound and disposine mind and memory.

THIRD : Whether the said alleged will of the said
Kate Able, deceased, was the result of undne influence,
imposition or fraud, exercised upon the said Kate Able
by the legatee and devisee. in said will named, or by
any other person or persons.

FOURTH: Whether the said paper writing is the
ast will and testament of the said Kate Able, deceased.

And it appearing that the said certificate of this
Court wag duly filed with the Clerk of the said Circuit
Court that an issue was duly framed by the Judge of

I
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the said Cireunit Court and a trial had thereon before

a jury in the same manner as in causes commenced in

said Cireuit Court, and that after the said trial was
concluded the Judge of the said Circuit Court did, by

certificate duly filed in the office of the Surrogate of
said County of Hunterdon, certify and return to the Or-

phans’ Court, the proceedings thereon had, and the ver-

diet of the jury, together with the testimony a copy of

the charge to the jury, all exceptions taken in the trial

to the admission or rejection of evidence, or to the

charee to the jury, together with a certified copy of the :
costs which have been taxed, and a statement of the

expenses of the said trial, and it appearing from the

aforesaid certificate that the said jury did find and

render their verdict as follows:

FIRST: That the paper writing presented to the
Surrogate of the said County of Hunterdon for probate
as and for the last will of Kate Able, deceased, was
duly signed, witnessed, published and declared by the
caid Kate Able, as her last will and testament, aceord-
ine to the statute in such case made and provided.

SECOND: That the said Kate Able at the time of
making and executing her alleced will as aforesaid,
was of sound and disposing mind and memory.

THIRD : That the said alleged will of the said Kate
Able. deceased, was the result of undue influence, im-
position or fraud exercised upon the said Kate Able
by Edwin F. Able, a legatee and devisee in said will
named.

FOURTH: That the said paper writing is not the
last will and testament of the said Kate Able. deceased.

And due notice of this application having heen given
to all parties above named.

It is thereupon, on this sixth day of January. Nine-
teen Hundred and Thirteen, on motion of William C.
Gebhardt and Francis J. Blatz, of Counsel with cavea-
tor, ORDERED ADJUDGED AND DECREED as fol-

) lows:

4(
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FIRST: That the paper writing presented to th
Surrogate of the said County of Hunterdon for probat
as and for the last will of Kate Able, deceased, wes
duly signed, witnessed. published and declared by the
said Kate Able, as her last will and testament, accord-
ing to the statute in such case made and provided.

SECOND: That the said Kate Able at the time of
making and executing her alleged will as aforesaid. was
of sound and disposing mind and memory.

THIRD: That the gaid alleged will of the said Kate
Able, deceased, was the result of undue influence, inm-
position or fraud exercised upon the said Kate Able hy

Edwin F. Able, a legatee and devisee in said will named.

FOURTH: That the said paper writing is not the

last will and testament of the said Kate Able, deceased.

That probate of the instrument offered as aforesaid
is hereby refused.

And it is further ordered that a counsel fee of Five
Hundred Dollars be allowed to William C. (Gebhardt
and Three Hundred Dollars to Francis J. Blatz, of
counsel with the caveator and that a counsel fee of
Eight Hundred Dollars be allowed to H. J. Able and L
B. Herr, of counsel with proponent, and that said coun-
sel fees, and the costs which have been taxed, and ex-
penses of this litigation, as well on the part of the cave-
ator as on the part of proponent of said will shall be
paid by the administrator of the estate of Kate Able,
deceased, out of her said estate.

PAUL A. QUEEN,
Judge.

30
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Appeal

HUNTERDON .COUNTY ORPHANS’ COURT.

[n the matter of the estate ut‘l
KATE ABLE, deceased. ;
BETWEEN ;
EDWIN F. ABLE, |
Proponent and Appel- L
\

Appeal from Decree
Denying of Pro-

lant, bhate of Will.

and
PHEBE M. GUTMANN,
(laveatrix and Respon-
dent.

Edwin F. Able, a legatee and devisee, as well as the
executor named in the will of Kate Able, deceased,
hereby appeals to the Prerogative Court of the State
of New Jersey from the decree of the Orphans’ Court
of the County of Hunterdon, dated on the sixth day of
January, Nineteen Hundred and Thirteen, and from so
much thereof as orders and decrees, that the alleged
will of the said Kate Able, deceased, was the result of
undue influence, imposition or frand, exercised upon the
said Kate Able by Edwin F. Able, a legatee and de-
visee in said will named ; and from so much thereof @3
orders and decrees that the said paper writing is 1ot
the last will and testament of the said Kate Able, de-
ceased : and from so much thereof as refuses probate of
the instrument offered as the last will and testament of
said Kate Able, deceased

H..J. Able—H. B. Herr;,
Counsel and proctor for
proponent and appel-
lant.

We conceive that there is eood cause for ;lmw;ll D
the above stated cause.

H. J. Able,
EeBHerr,

Counsel.
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NEW JERSEY PREROGATIVE COURT.

BETWEEN
EDWIN F. ABLE,
Proponent and Appellant, | Petition on
and Appeal.
PHEBE M. GUTMANN,

Caveatrix and Respondcnt.

To the Ordinary of the State of New Jersey :

The humble petition of Edwin F. Able, a legatee aad
devisee, and executor, named in the will of Kate Able,
deceased, the appellant in the above stated cause, re-
spectfully shows that your petitioner finds himself ao-
grieved by an order or decree made by the Orphans’
Court of the County of Hunterdon, bearing date of the 2
Sixth day of January, A. D. Nineteen Hundred and -0
Thirteen, in the-matter of the probate of the will of
Kate Able, deceased, in this respect, to wit:

That the said decree finds that the said alleced will
of the said Kate Able. deceased, was the result of un-
due influence, imposition or fraud exercised upon the
said Kate Able by Edwin F. Able, legatee and devisee
in said will named.

That the said paper writing is not the last will an
testament of the said Kate Able, deceased.

And that the said decree refuses probate of the in
Strument offered as and for the last will and testament
of said Kate Able, deceased.

Your petitioner appeals from those parts of the or.
der or decree of the Orphans’ Court of the County of
Ihmtvnlon. as adjudges, orders and decrees as afore-
said upon the grounds that the same are erroneous.

Your petitioner therefore prays that said orders or
decreeg may in the

particulars aforesaid he reversed, set
aside

and for nothing holden and that the said instr-
ment offered fop probate as and for the last will and
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ble. deceased, may be admitted to

testament of Kate A
1 letters testamentary oranted thereon to
that this petitioner may have such

probate, an
this petitioner, and
relief in the premises as to this honorable Court shali

seein meet. ’
H. J. ABLE & H. B. HERR,
Proctor and Counsel
for Appellant.
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Answer
NEW JERSEY PRERO( rATIVE COURT,
Between
EDWIN F. ABLE,

Proponent and Appel-
lant,

IN THE MATTER OF
THE PROBATE OF
THE ALLEGED WILL
OF KATE ABLE, DE-
CEASED.

PHEBE M. GUTMANN, ANSWER TO PETI-

Caveatrix and Re- TION ON APPEAL.

spondent.

and

The answer of Phebe M. Gutmann, respondent to the
petition of appeal of Edwin F. Able, appellant :

This respondent admits that a decree of the date,
tenor and effect in the said petition of appeal set forth.
was made by the Orphans’ Court of the County of Hun-
terdon, and this respondent is advised and believes and
submits that such decree is just and equitable, and
therefore prays that the said decree may be affirmed
by this court, with costs to be adjudeed to this respon-
dent.

STATE OF NEW JERSEY.|
COUNTY OF SOMERSET. | %

Phoebe M. Gutmann, the above-named defendant,
being duly sworn on her oath saith—That the matters
and things set forth in the above answer, so far as re-
lates to her own acts, are true, and so far as relates to
the acts of others, she believes them to be true.

Sworn and subseribed before me this day of
l)wumlwr, 1913.

PHOEBE M. GUTMANN.

10
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Submitted, January 11, 1916. Decided January 13, 3.91H

NEW JERSEY PREROGATIVE COURT.

§ \
IN RE THE LAST WILL AND|
TESTAMENT OF  KATE }CONCLUSIONS.
ABLE, DECEASED. \
)

On Appeal from the Orphans’ Court of Hunterdon
County. For the Appellants: Messrs. Harry .
Able and H. B. Herr; for the Appellee: Messrs.
William C. Gebhardt and Franeis J. Blatz.

BACKES, VICE-ORDINARY :

This is an appeal from a decree of the Orphans’
Court of Hunterdon County, upon a verdict of a jury
denying probate of the last will and testament ¢f
Kate Able, deceased. The testatrix was a widow with
two married children, a son and daughter. In the later
years of her life she lived with her son, and by her
will gave to him all of her estate. The dauehter filed
a caveat, and upon her motion the cause was certi-
fied into the Circuit Court for a trial before a jury.
Before that tribunal the will was contested on the
orounds that it was a forgery; that it was not executed
according to the statutory requirements; that the tes-
tatrix was incompetent, and that the paper was pro-
cured by undue influence. A verdict was returned
that the testatrix was of sound and disposing min‘,
and that the will was duly executed, but that it was the
result of undue influence, imposition or fraud exer-
cised upon the testatrix by her son, Edwin F. Able,
and. therefore, was not her last will and testament.

There was no evidence produced at the trial

fraud or imposition and if, besides the proof of conit
40 dential relation existing between the mother and son,




269
Conclusions

there was some of “slight additional circumstancas’’
to raise a presumption of undue influence (Sparks
Case, 63 N. J. Eq./242), the burden cast upon the
proponent of rebutting the presumption was fully and
satisfactorily discharged, and the jury’s verdict was
not warranted. The record disclosed that the testa-
trix was a woman familiar with business affairs. in-
telligent and firm of mind. She was unable to read
or write, except to sien her name; but this evidently
was a slicht handicap, for it ippears that she aceums;-
lated a small fortune in running a hotel. It is prove!
beyond peradventure that she was mentally competeni
to dispose of her estate by last will and testame nt, (Hu‘
also that she did so volitionally and knowingly an:
with all of the formality required by law. No undue in-
fluence was brought to bear upon her to select the son
as the sole object of her bounty—at least nothing nf

> kind was shown by admissible testimony. To
1-'m<mv him was her privilece. The exclusion of the
daughter was for reasons which she recarded as 2ood
and sufficient, and which she seems to have made cen-
erally known. Whether they were well founded neod
not be passed upon. It is enough to say that she h;:vi
reasonable grounds for believing the circumstances
which moved her to disown the dauchter, and that
these circumstances were not extrinsic to the dauch
ter’s conduect.

The decree will be rev ersed, and the will admitted
to probate.




40 for the appellant and a like sum be allowed
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Decree Reversing
NEW JERSEY PREROGATIVE COURT.

I[N THE MATTER OF THE
LAST WILL AND TES-
TAMENT OF KATE
ABLE, DECEASED. " J

On Appeal from the
Orphans’ Court of the
County of Hunterdon.

Decree.

_ This cause coming on to be heard in the presence
of Harry J. Able and IL. B. Herr, of Counsel for appel-
lant, and William (. Gebhardt and Franecis J. Blatz, of
Counsel with appellee, on the Third day of January.
1916, and after reading and considering the testimony
and hearing the arguments of counsel of the respective
parties herein, the court being of the opinion that the
paper writing offered by the proponent as the last will
and testament of Kate Able. deceased, was execul i
according to law, and that the testatrix was of sound
mind at the time of the execution thereof, and that the
said Kate Able did not sion and execute said swill by
reason of undue infiuence on the part of the propfm-
ent. and that said paper writing is the last will and
testament of said Kate Able, deceased.

IT IS thereupon on this Eighteenth day of Janu-
ary, A. D. Nineteen Hundred and Sixteen, ORDERED,
ADJUDGED and DECREED that the decree 01 the
Orphans’ Court of the County of Hunterdon. in so far
as the same denies probate of the last will and testa-

i R R0
ment of Kate Able, deceased, be and the same 18 hereb)
0 ]l]'t)-

reversed, and the said paper writing admitted
bate,as and for the last will and testament of Kate Able,
deceased, and that the record be remitted to the Hun-
terdon County Orphans’ Court.

And it is FURTHER ORDERED that a counsel fee

of Two Hundred Dollars ($200.00) be nl‘lu\\wl counse!

to counsel
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for Appellee, on

account for their services in this court
and that the

counsel fees and costs incurred in this
matter be paid out of the estate of said Kate Able,
deceased.

E. R. WALKER,

Respectfully advised Ordinary.

JOHN H. BACKES,
VR ()
Endorsed :
“FILED Jan. 18, 1916.
THOMAS F. MARTIN,
Register.”’
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NEW JERSEY PREROGATIVE COURT.

EDWIN F. ABLE, Notice of Appeal from
Proponent-Respondent, |Decree of the Pre-

rocative Court Re-
VS.

>\'\‘l'sin}_" Decree of the
PHOEBE GUTMANN, Hunterdon County

Caveator-Appellant. Orphans’ Court.

J

Phoebe Gutmann, caveator-appellant, in the abovi
stated cause, on appeal to the said Prerogative Court,
hereby appeals from the final decree made in said
Prerocative Court on the Eighteenth day of January,
Nineteen Hundred and Sixteen, wherein it is ordered,
adjudged and decreed that the decree of the Hunter-
don County Orphans’ Court, dated on or about the
Sixth day of January, Nineteen Hundred and Thirteen,
be reversed, and admitting to probate the instrument
purporting to be the last will and testament of Kate
Able. deceased, and further ordering that letters tes-
tamentary be issued upon the aforesaid will and testa-
ment. to the Court of Errors and Appeals of New Jer-
sey, in the last resort in all cases.

Dated February 29, 1916.
FRANCIS J. BLATZ,
Proctor and of Counsel
with Phoebe Gutmann.
I conceive there is good cause for appeal in the
above stated cause.
WILLIAM C. GEBHARDT,
Of Counsel With Ap-
pellant, Phoebe Gutmanti.
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NEW JERSEY COURT OF ERRORS AND APPEALS.

On Appeal from the De-

| cree of the New Jersey

| Prerogative Court re-

: versing a Decree of the
tfunterdon County Or- 10

EDWIN F. ABLE, p hans’ Court refusing to

Proponent-Respondent, probate the - Instrument
purporting to be the
last Will and Testa-
PHOEBE GUTMANN, ment of Kate Able, de-
Caveator-Appellant. ceased, and further or-
dering that letters tes-

tamentary be issued up-

VS.

on the aforesaid will
and testament to Edwin

F. Able.

Petition of Appeal.

TO THE HONORABLE THE COURT OF ERRORN
AND APPEALS OF THE STATE OF NEW JER-
SEY IN THE LAST RESORT IN ALL CAUSES:

The petition of Phoebe Gutmann, the appellant i1,
the above stated cause, respectfully shows:

That your petitioner finds herself aggrieved by a
decree made in the New Jersey Prerogative Court by
His Honor, Edwin Robert Walker, Ordinary of sai
Prerogative Court, bearing date the Eighteenth day of
-{;lllll;ll"\'. Nineteen Hundred and Sixteen, which said
'l‘wl‘mx reverses a decree made by the Hunterdon
( “"“”.\' Orphans’ Court, dated on or about the Sixth day
of September. Nineteen Hundred and Thirteen, in th.
Hatter of paper writings alleged to be the last Will 40
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and Testament of Kate Able, late of the County of Hun-
ferdon, deceased, by which the above named respon-
dent. Edwin F. Able, was named as Executor, by whom
said paper writing has been offered for probate be-
fore said Orphans’ Court, and wherein your petitioner
filed a caveat acainst admitting the same to probate ;
and your petitioner further shows that she is aggrieved

10 by said decree of said Prerogative Court in this re-
spect, to wit:

The said decree of said Prerogative Court reverses
said decree of said Orphans’ Court and adjudges that
the instrument in writing offered by the proponent
for probate as and for the last Will and Testament of
Kate Able. deceased, was duly executed by said Kate
Able. as and for her last Will and Testament, and 12
that the said Kate Able, deceased, was mrentally com-
petent to dispose of her estate by last Will and Test:

90 ment, and in that the said Kate Able, deceased, was
mentally competent to dispose of her estate by last
Will and Testament; and in that the said Kate Able
executed the said will volitionally and knowingly, an-l
with the formalities required by law, and in that no
undue influence was brought to bear upon her to make
the said alleced will as it was made; and in that the
said Court found that the said Kate Able, deceased,
was of sound, disposing mind and memory at the time
of the making of the said alleged will; and in this that

90 the said decree of the said Prerogative Court also fur-
ther orders and decrees that letters testamentary he
issued upon the said last Will and Testament admitted

to probate as aforesaid, to Edwin F. Able.

And your petitioner appeals from the whole and
every part of said decree of the said Prerogative Court
upon the grounds that said decree should have in every
way affirmed the said decree of the said Orphans
Court. and should have adjudged that said will should
not have been admitted to probate, but that probafe

1

40 thereof should have been refused, and that said d
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eree of the said Prerogative Court and every part there-
of is erroneous.

Your petitioner, therefore, prays that the said de-
cree of said Prerogative Court may be wholly re-
versed, set aside and for nothing holden, and that pro-
bate of said paper purporting to be said last Will ant
Testament of said Kate Able, deceased. may be refused,
and that your petitioner may have such further relicf 10
in the premises as shall be equitable and just.

FRANCIS J. BLATZ,
Proctor and Counsel
with Appellant.
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NEW JERSEY COURT OF ERRORS AND APPEALS.

On A al fr )e-
Botwoit ppeal itrom D

EDWIN F. ABLE,
Proponent-Respondent,

cree of Prerogative
Court reversing Hun-
terdon  County  Or-
and phans’ Court in the

PHEBE GUTMANN,
Caveatrix-Appellant.

matter of Probate of
Will of Kate Able, De-
ceased.

Answer.

The answer of the above named proponent and re-
spondent to the petitioner of appeal of the above named
Caveatrix and Appellant.

This respondent not acknowledging all or any of
the matters which in said petition of appeal are con-
tained, to be true, for answer thereto, says and admits
that a decree was made and entered in the Prerogative
Court on the date and of the purport mentioned in said
petition, but as to the substance and form thereof tkis
respondent prays to refer thereto when the same shall
be produced.

And he is advised and believes that the said decree

is just and equitable, and prays that the same may be
affirmed, with costs to be adjudged to this respondent.
HARRY J. ABLE and H. B. HERR,
Proctors for and of
Counsel with Respondent.




